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COUBT  OF  CHANCERY. 

Txx  Sora-BunRK  BAn.vjLT  CoMMmr  v.  KmAk.— 
outfit.  4. 

Pimuf^u  m  wUdk  thi$  Omrt  it^rfsret  to  ratraht  an 

Attim  m  MaOen  Acctmnt. 
TU  Obmw^imt  ^Oelr  Lordthipt  in  deeidiM  the  Case 

9^  Tie  nr  Fde  BsOvay  Company  v.  Nixon  (1 

H.L.€k.  ]]!}  rgftrfwJ  to  and  eieplaintd. 

Thif  wM  aa  a]ip«*l  firom  the  deciuon  of  Knight 
Bhice,ric«.auoeellor,  (reported  12  Jar,  10ft2).  The 
Sdlowiag  is  the  jodgment  of  the  Lord  Chancellor,  af- 
bmmg  Uut  deciaioB,  and  refemd  to  in  the  notew  12 

Smart  BmSjf  cupportad  the  appeal. 
A*4*^  Gnmwoody  and  Tafhr^  contra. 

4— Lord  ChamcbiXor. — I  am  of  opinion  that 
Oh  is  aat  a  proper  oaae  for  an  injancUon.  It  ia  stated 
pieadings  that  the  Company  think  that  justice 
mK  W  doDe  to  them  by  the  trial  of  the  action  at 
«  manner  so  satiafactory  as  it'  there  was  an  ac- 
ciMt  taken  befcm  a  Xaater  of  the  Court  ot  Chancery. 
Thi  nny  be,  hat  it  docs  not  of  necessity  follow  that 
tfai  tral  M  the  action  ia  to  he  restraioed  on  that  account. 
Ik  obaemtions  of  tile  noble  Lords  in  T%s  TVnT  Vale 
Xhfia^  CmpM^  t.  Nixm  (1  H.  L.  Ca.  Ill)  have 
tea  nfemd  to  in  the  course  of  the  argument  aa  ex- 
puaLf  m  opinion  that  accounts  ought  to  be  taken  by 
« tma  ti  equity,  when  required  by  the  parties,  in  au 
an  1b  vhieh  a  cooit  of  law  miffht  direct  a  relerence 

9i9  Piias.  Now,  I  apprehend  that  the  noble  Lords 
it  Ibat  cw-did  not  inteba  to  intimate  any  such  opinion, 
hrt  only  ta  exemplifr,  in  those  observations,  the  very 
gnat  iSfteolXf  of  aeanng  with  such  cases  at  law.  Be 
thi^  bewwnr,  la  it  mxr,  I  camiot,  in  the  case  before 
me  any  gronnds  for  the  exercise  of  the  equitable 
inlBfietioa  5t  this  Coort.  In  matters  of  account  the 
Coart  of  Chancery  has  ralee  of  its  own ;  and,  although 
tke  practical  difficulties  In  proceedings  at  law  do  form 
imaleml  cDDsideration  in  the  exercise  of  the  discretion 

the  C-surt,  its  jnrisdiction  in  matters  of  acconnt  is 
not  exercised,  as  in  many  other  cases,  to  prevent  the  in* 
eonrenjencw  that  may  arise  from  the  exercise  of  purely 
I^U  rights,  or  to  enrorce  accounts  in  cases  where  courts 
of  kv  cannot  enforce  them.  The  jurisdiction  is  oon- 
furrent  with  the  courts  of  law,  and  is  adopted  in  certain 
ea«ei,  because  the  Court  of  Chancery  has  better  means 
of  asmtunlitt  the  rights  of  the  parties.  It  ia,  there- 
*»e,  iH^uesiMe  to  lay  down  »  rule  or  to  establish  a  de- 
m&m  as  to  tiM  casea  in  which  Um  Court  ought  to 
esaott  Its  jnrtsdictlon.   The  interests  and  the  affldrs 

aaoldnd  will  be  found  contra^  to  any  such  rule. 
Ia  flbe  pfcsevt  case,  I  repeat,  that  I  am  perfectly  satis- 
M  that  the  action  ongnt  not  to  he  stayed.   The  case 
k  M  one  of  account  between  the  pti^es.   The  only 
appeata  to  be,  whether  certiUn  payments  hare 
Tm.  XUL  a 


been  made,  and  certain  work  done.  The  bill  is  ftled  for 
a  discovery;  the  Company  has  all  the  discorety  they 
require,  and  they  pray  mrther  relief,  apw«ntly  to 
avoid  payment  of  the  claim  by  delay.   The  htO  td 
Martin  &  Fox  was  sent  in  in  October,  1847;  the  aetion 
was  commenced  In  the  foUowii^  November ;  and  thft 
proceedings  at  law  went  on  until  the  vacation,  when 
the  Company  filed  their  bill.   The  case  of  Thorpe  r* 
Ht^Ate  {3  My.  St  C.  742)  is  a  direct  authority  against 
any  interference  of  tiie  Court  after  such  deliqr.  It 
would  be  a  reproadi  to  a  court  of  equity,  i^  In  a  case  of 
!  concurrent  jurisdiction,  where  a  party  hU  proceeded 
I  at  law  up  to  within  a  uiort  time  of  trud,  he  should  be 
j  then  restrained  from  going  on  at  the  application  of  Uie 
oppodng  partv,  whO|  witnout  explanation  or  excuee, 
!  had  permtttea  the  proceedings  at  law  to  go  on.  The 
i  clrcuraManceS  of  this  case  preclude  all  in^rference  on 
the  part  of  a  court  of  equity,  and  the  motion  for  the 
ii^unction  must  he  refiised,  with  coats. 


Uuoa.  e.  MAJOib— Z>«t.  11. 
Prattiee  Drmnittff  up  Ordm^MMam  Otmt$, 
The  Minvtea  of  an  Order  htmng  betn  once  tettted  Me 
Jt^istroTf  eanntt  be  altered  in  the  Alaam  of  anj/  of 
the  Parties  interested. 
Parties  nnneeessarify  served  with  IfoHce  ofMotioUt  and 
onfy  appearit^  to  ask  for  Costs,  wiB  not  JW  aSowed  lie 
Costs  of  their  Appearance. 
'     An  order  was  made  in  this  cause  by  the  Lord  Cban- 
;  cellor  on  the  Olst  May,  1848,  and  on  the  I7th  June  all 
j  parties  attended  before  the  Registrar  to  settle  the  mi- 
nutes.  On  this  occasion  a  propoution  was  made  hy 
I  A.  B,,  the  solicitor  of  the  defendants,  that  certain  woroa 
should  be  introduced  into  the  order.   This  proposition 
was  opposed  by  C.  D.,  the  phuntiff's  solicitor;  and, 
;  after  mscuaslon,  was  rejected  by  the  Registrar.  Sub- 
sequently, however,  A.  B.,  in  the  absence  and  without 
I  the  knowledge  of  C.  D.,  induced  the  RegUtrar  to  per- 
I  mit  the  insertion  of  the  words  proposed,  and  the  order 
'  then  went  through  its  regular  prooeas  and  was  passed. 
C.  D.  theu  discovered  the  alteration,  and  immediately 
moved,  on  behalf  of  the  pluntifF,  before  the  Lord  Chan- 
cellor, to  have  the  words  inserted  struck  out ;  and  the 
Lord  Chancellor,  on  the  9th  August,  1848,  ordered  ac- 
cordingly.  The  notice  of  motion  also  asked  that  A.  B. 
might  pay  the  costs  of  the  motion.  This  portion  of  the 
motion,  upon  the  application  of  A.  B.,  stood  over,  and 
now  came  on  for  ai^iment. 
RoU  and  Hislop  Clarke,  in  support  of  the  moti<Hi. 
l^iaart,  J.  Parker,  and  TonliMn,  for  A.  B. 
The  Iard  Chancbllor,  after  going  through  the  fiwte 
of  the  case,  said— I  am  not  disposed  to  carry  the  matter 
further  than  necessary  to  do  justice  between  the  parties, 
and  therefore  think  it  will  be  safer  to  put  it  on  this 
bread  ground,  that  when  onoe  an  alteration  has  been 
settled  hy  the  Registrar,  if  one  party  thinks  he  can  get 
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it  altered,  he  can  onlr  do  bo  by  bringing  all  parties  be- 
fore the  Registrar.  It  is  not  justifiaUe  for  any  party  to 
go  behind  the  back  of  his  opponent,  and  by  a  statement 
(true  or  false  is  immaterial)  obtain  an  alteration  in  the 
oxder^  of  which  the  other  party  has  no  notice.  With- 
out, uierefore,  inquiring  how  tne  Irregularity  oecnrred, 
the  order  has  been  restored  to  the  porition  in  whicli  it 
stood:  and,  being  satisfied  tiiat  tnis  irregularity  has 
been  brought  home  to  the  solicitor  who  obtained  the 
alteration,  it  is  a  matter  quite  of  coarse  that  the  party 
applying  to  hare  the  order  restored  to  its  orij^nal  posi- 
tion should  be  paid  his  costs,  and  that  the  other  party 
should  pay  such  costs  to  him ;  that  is,  they  must  be 
paid  by  the  solicitor  who  has  been  in  fault. 

Matins  and  Welford^  for  the  defendants,  the  clients 
of  A.  B.»  who  had  been  served  with  notice  of  the  motion, 
appeared  and  asked  for  their  costs. 

Lord  Chancellor. — The  costs  of  these  parties  must 
be  paid  by  themselves,  as  there  was  no  necessity  for 
them  to  appear.  They  only  ^pear  to  ask  for  coats*. 

Re  X/ONDON  AND  SOUTH-WKSTKRN  RaILWAT  MbTBOPOU- 
TAN  ExTEHSIOK  ACT,  ftT  parU  SlETBltS.— 2>0C.  21. 

Zmdir  Cdamm  OoiuoUdation  Act,  (8  Viet.  c.  18)— Cats 

—Lien.' 

Monw  had  been  paid  into  Court  bva  Railway  Company 
hmre  entering  upon  Landa.  subsequently  had 

the  Lands  vatuedf  and  paid  the  Price  at  vMeh  tkp 
were  valued  to  the  Landowner: — Hetd^  on  Petition 
the  (kmpax^  far  Pigment  owt  of  Court  <f  cA«  Moniesy 
that  the  Landowner  had  no  Lien  on  such  Monies  for 
hit  Costs* 

This  was  an  appeal  from  the  dedslon  of  the  Vice- 
Chancellor  of  Enriand,  (reported  12  Jur.  238).  His 
Honor  there  hela  that  money  having  been  paid  into 
coart  by  a  railway  company  before  entering  upon  lands, 
and  the  lands  having  oeen  subsequently  valued,  and 
the  valued  price  paid  to  the  landowner  by  the  company, 
the  luidowner  had  a  lien  on  the  monies  in  court  for  his 
costs.  The  Company  now  brought  the  matter  before 
the  Lord  Chancellor. 

JS^uart  and  J.  H.  Law^  for  the  Company. 

The  SoUcitor-Chneral  and  Taylor,  contra. 

[Sects.  S4,  80, 86,  and  87  of  the  Lands  Clauses  Con- 
solidation Act  were  refarred  to^  and  also  the  case  of  -Er 
parte  The  Great  Nbrlhem  Ratlway  Company,  (12  Jur. 

The  Lord  Chakcbllor  conridered  that  there  was  no 
lien  for  costs  under  the  80th  section ;  that,  on  the  pre- 
sent occasion,  which  was  a  petition  by  the  Company 
for  payment  out  of  the  monies  in  court,  no  order  could 
be  made  for  the  payment  of  costs  unless  there  was  a 
lien ;  that  the  directions  of  the  act  were  clear,  the  8fith 
section  providing  for  the  payment  into  court  of  the 
v^ue  of  the  land  in  specified  cases,  and  the  87th  section 
providing  for  the  payment  out  of  court  of  that  money  on 
the  performance  of  certun  conditions  by  the  company; 
tha^  on  ih»  present  petition,  the  eonditfons  having  been 
performed,  the  only  question  was,  whether  the  Com- 
pany were  not  entitled  to  have  the  money,  and  on  this 
point  the  provisions  of  the  act  were  clear ;  that,  if  a 
primli  facie  case  could  be  shewn  for  charging  the  Com- 
pany wiUi  costs,  the  Court  might  perhaps  direct  in- 
quiries before  parting  with  the  fund,  but  nothing  of 
that  kind  appeared  here;  that,  accordingly,  the  provi- 
sion as  to  costs  appeared  to  be  introduced  into  the  Vice- 
Chancellor's  order  without  anthority,  and  the  order 
must  be,  therefore,  made  simply  for  payment  of  the 
money  out  of  court. 


*  See  Ttmpleman  v.  Worrirngton,  and  Heneage  v.  AMn, 
(1  J.  &  W.  377) ;  Gwrsg  t.  WHUimgham,  (1  T.  ft  R.  i05)  i 
BoB^ord  V.  WiaUt  (2  Bear. 


VICE-CHANCELLOR  OF  ENGLAND'S  COURlj 
Hawkins  p.  Hamerton. — Nov.  21.  | 

Willy  Construetim  of— Survivorship— Period  for  Din 
ston — Pet  Stirpes,  J 

A  Testator,  hy  his  WiU,aave  Le€uehold  Proper^  to  M 
Son  A.;  but,  in  ease  he  Aould  die  without  Issue,  &j| 
Leasehold  Property  was  to  form  Part  of  his  residua^ 
Estate,  and  be  divided  amongst  theChiulrenof  ^iht 
Daughters,  as  thereinafter  mentioned.  He  thtngave 
Income  of  his  residuary  Estate  to  his  Wife  /or  lAf^ 
and  after  her  Decease  he  directed  his  Trustees  to  pt 
the  Income  as  follows: — "Amongst  all  my  Childrs 
the  said  A.  and  my  said  three  Daughters,  B.,  C,  oi 
D.,  or  such  of  them  as  shall  be  living  at  the  limeof  i 
Death  of  my  said  Wife,  m  equal  Parts,  Shares, 
Proportions,  duritkt  their  neOural  Ltves.** 
from  and  mier  the  Decease  of  n^  said  Son  and. 
ters,  then  fwill  and  direct  that  the  u^iole  (f  mgA 
sidue  and  Remainder  of  my  Estates,  with  all  Accus 
lotions  thereof,  shall  be  paid  and  divided  amongst 
and  evety  the  Children  of  my  said  Son  and  Daug^ert 
in  equal  Shares;  and  in  case  any  of  my  said  Son  am 
Daughters  shall  happen  to  die  without  leaving  Issuef 
the  Share  of  him,  her,  or  them  to  go  and  be  cUvidea 
amonqst  the  Survivor  or  Survivors,  and  their  Issue,  in 
the  Hie  equal  Parts.   B.  died  in  the  Lifetime  of  tht 
Widow,  leaving  Children.   A.,C.,  and D. survived  thi 
Widow,  and  then  D.,  and  afterwards  A.,  died;  A, 
without  leaving  Children,  ondD.  leaving  Children:— 
ffeldf  that  the  C^iidren  ef  Bt  were  entitled  to  the  sam 
Share  as  B.  would  have  been  entided  to  had  she  sur- 
vived the  Widow,  namely.  One-fourth;  that,  upon  A'l 
Death  without  Children,  his  Share  became  divtsaiUintt 
Thirds— One-third  to  the  Children  of  B.,  another  One 
third  to  the  Children  of  D.,  and  another  One-third  U 
C.for  Life,  Remainder  to  her  Children;  and  that  € 
was  only  entitled  for  Life  to  her  One-four^  of  the  Re- 
sidue  and  her  One-thira  of  A*s  Share. 
Charles  Hamerton,  by  his  will,  dated  30th  July. 

1799,  gave  to  trustees  therein  named  all  his  real  anc 

fteraonal  estates,  directing  them  to  sell  and  dispose  of 
et,  set,  manage,  and  improve,  his  freehold,  copyhold 
and  personal  estates,  and  to  invest  the  proceeds  arisiof 
therefrom  in  their  names  in  Government  securities,  an< 
to  payout  of  the  rents,  issues,  profits,  dividends,  annua 
and  other  accnmulaUons  of  his  said  real  and  persona 
estates,  to  his  wife,  Ann  Hamerton,  for  her  life,  ai 
annuity  of  4G0j.  He  then  gave  as  follows : — *'  I  aht 
give  and  bequeath  unto  my  son,  Charles  Hamerton,  al 
that  leasehold  estate  which  I  now  bold  of  and  under  th< 
corporation  of  the  city  of  London,  situate  and  being  a 
'Wnitefriars  Dock,  &c.;  but  in  case  mv  said  son  siial 
happen  to  die  without  issue,  then  I  will  and  direct  tha 
the  s^d  leasehold  premises  shall  revert  to  my  said  trus 
tees  or  trustee  for  the  time  being,  and  be  taken  into  am 
be  considered  as  part  of  my  residuary  estate,  and  b 
divided  amongst  the  children  of  my  three  daughters,  a 
hereinafter  mentioned."  He  then  gave  unto  each  of  hi 
three  daughters,  Isabella  Killick,  Matilda  Hancock 
and  Mary  Hamerton,  for  their  sole  and  separate  use,  ai 
annuity  of  300?.  for  their  lives.  "  And  from  and  afte 
the  decease  of  my  said  daughter  Isabella,  I  will  and  direc 
that  the  principal  monies  from  which  her  said  annuit; 
of  300/.  snail  arise  and  accrue  shall  be  paid  and  divide< 
amongst  such  children  as  she  may  have  by  her  presen 
husband  J.  S.  Killick  only,  in  equal  parts,  shares,  an< 
proportions,  as  they  attain  their  respective  ages  o 
twenty-one  years.  And  from  and  after  the  decease  o 
my  said  daughter  Matilda,  I  will  and  direct  that  th 
principal  monies  from  which  the  said  annuity  of  SOOi 
shall  arise  and  accrue  shall  in  like  manner  be  pidd  am 
divided  amongst  such  children  as  she  ma^  have  by  he 
prasent  husband,  Samuel  Hancock,  onljr,  in  equal  ports 
shares,  and  proportions,  as  they  attain  the  respective 
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•g«f  «f  CnnQr-^Hw  jesn.  And  from  and  slier  the  de- 
ctaae  of  my  md  daughter  Haiy,  I  will  and  direct  that 
^he  ptiocnal  monies  from  which  the  said  annaity  of 
900L  aball  aecnie  or  arise  shall  be  paid  and  divided 
mougst  all  and  ereiy  the  children  which  she  may  have 
W  iDV  frtnre  husband  or  husbands,  in  equal  parts, 
vans,  and  proportions,  as  they  shall  attmn  their  re- 
spertin  ^ea  of  twenty-one  years;  and  in  case  she  shall 
feafiwo  to  £<  withoat  iasne,  then  such  principal  sum  to 
^cfindedamoust  the  children  of  my  son  Charles  and 
itwgktm  isabeUa  and  Matilda,  in  equal  parts  and 
m  their  attuning  their  said  ages  of  twenty-one 
And  it  isfarther  my  will  and  mind,  and  I  hereby 
dhei,  that  from  and  after  the  decease  of  my  said  dear 
wiky  Ann  Hamerton,  the  said  annaity  of  450/.  so 
givm  aod  bequeathed  to  her  dnring  her  natural  life, 
*M  akm  all  the  rest,  residne,  and  remainder  of  my  said 
ml  ad  personal  estates,  of  what  nature  or  kind  soever, 
Mt  hemn before  dt^Moed  of,  and  which  my  trustees  and 
exeestiHs  shall  and  may  be  possessed  of  by  virtue  of  the 
tmt  hmbj  in  them  repoaed,  and  all  accumulations 
Ibeno^  iball  be  rested  m  the  funds  of  or  in  Great 
BntiiiiL,  or  placed  oat  on  Government  securities  at  in- 
taot;  nd  that  the  fall  clear  dividends,  interest^  or 
inittee  Owreot  dkoU  be  paid  tmd  divided  amongtt  all 

ZiSdrmy  Ae  tmd  CharU$  HatnerUm,  and  ngr  taid 
wdtmken,  ItubeUa,  Matilda^  and  Mary,  or  tueh  of 
imntmlie  hwimg  at  iho  time  of  the  death  of  my  taid 
■S^n  tfmiporttf  Aarea^  imd proportiont,  during  their 
Uvtt^  by  even  quarterly  payments;  but  the 
Aan  aad  iuterMt  of  my  said  daughters  to  be  in  nowise 
nUeet  ar  liable  to  the  debts,  control,  or  engagement 
of  their  present  or  any  fatore  husband.   And  from  and 
^Ar  At  deente    wuf  said  ton  and  daughtert,  then /will 
itidvett,  that  tie  whole  of  such  residue  and  remainder 
tfmy  ettata,  witk  aU  aeeumtdationt  thereof,  thall  be  paid 
mi£tidei  antomgtt  all  and  every  the  children  of  nur  said 
fcs  Aji>  OAceRTKBs,  in  equal  parts,  shares,  and  pro- 
IttisBSL  And  in  case  any  of  my  said  son  and  daugh- 
tmAaH  hippen  to  die  withoat  leaving  iasne,  then  I 
^nH  mi  £rMt,  that  the  legacy,  part,  or  aharea  hereby 
pfm  wai  bequeathed  to  nim,  her,  or  them  so  dying 
vitimt  iKae,  shall  go  and  be  divided  amongst  the 
Mill  TOT  or  sarrivoTS  of  my  said  children  and  their 
ime,  in  the  like  equal  parts,  shares,  and  proportions." 
Tbe  testator  died  in  the  year  1800,  leaving  his  widow, 
Am  Hanerton,  his  son,  Charles,  and  his  three  daugh- 
tm,  r<iMla,  Matilda,  and  Mary,  (since  married  to 
SA),  him  nirviring.    Isabella  ( Mra.  Killick)  died  in 
tbe  lifetime  of  her  mother,  namelv,  in  the  year  1804, 
learinjr  Bereral  children  by  J.  S.' Killick.    In  1814, 
Aaa  HamettoD,  the  widow  of  the  testator,  died ;  but, 
Ae  Rndnry  property  of  the  testator  not  having  been 
Mfricit  to  pfodace  the  annuity  of  4601.,  she  had  been 
fer  amiiuty  partly  out  of  the  principal ;  and,  at  her 
*«**b,  the  residue  of  the  testator's  estate  consisted  of 
X3U.  13e.  IdL,  3/.  per  Cent  Consols.   On  her  decease, 
the  iaeosae  of  this  sum  was  paid  equally  between  the 
tHtatof's  son,  Charles,  and  his  two  daughters,  Mrs. 
flancock  and  Mrs.  Holt.   Mrs.  Holt  died  in  the  year 
JfflS,  leanng  several  chitdreo.    Upon  her  death,  it 
bring  considered  doubtful  whether  her  snrvirtng  bro- 
ther and  sister  were  or  not  entitled  to  receive  the  entire 
meome     the  reaidoary  estate,  it  was  agreed,  that  one- 
thirdofdie  income  should  be  allowed  to  accumulate, 
and  it  now  consisted  of  007/.  J&.  7d.,  3/.  per  Cent.  Re- 
daecd  Annuities.   Charles  died  without  issue  in  the 
year  1&44.   Mrs.  Hancock  was  still  living.   This  suit 
w  insatnted  by  the  children  of  Hi-s.  Hancock,  for  the 
^yoae  of  hanng  the  trusts  of  the  testatoi's  wilL  so 
was  coDceriwd  his  residaary  estate,  carried  intoemct, 
nd  the  rights  of  all  parties  dedared.   The  questions 
were,  first,  whether  the  entire  income  of  the  re«due 
'na  to  go  to  the  survivor  of  the  testator's  children 
(■a.Hsieoek)  for  her  li^  or  what  became  of  the 


income  of  the  share  of  a  diild  dying  and  leaving  issue; 
secondly,  whether  all  the  grandchiklren  of  the  testator 
were  entitled  to  take,  or  only  the  children  of  those 
children  who  survived  the  testator's  widow,  and  took  a 
share  in  her  annuity,  and  so  excluding  the  children  of 
Mrs.  Killick,  who  died  in  the  lifetime  of  the  widow; 
and,  thirdly,  whether  the  gnndchildren  were  to  take 
per  stirpes  or  per  capita? 

Haddon,  ( in  the  absence  of  Bethel),  for  the  plaintiff^ 
contended,  that,  Mrs.  Killick's  children  were  excluded 
from  taking  any  part  of  the  residue;  and  that  the 
children  of  those  children  who  survived  the  widow  of 
the  testator  were  to  take  per  stirpes ;  citing  Brett  r. 
Horton,  (4  Beav.  238),  and  Am>u  t.  M^Hih,  (1 
DeG.&S.3W).  • 

Hodgson  and  Widmt,  for  Jemima  Hamerton,  the 
representative  of  Charles  Hamerton,  the  son  of  the  tes- 
tator, and  Matilda  Hancock,  the  surviving  daughter  of 
the  testator. — We  submit,  on  the  part  of  Mrs.  Hancock, 
that  she  is  entitled  to  the  entire  interest  of  the  residuary 
estate  of  the  testator  for  her  life.  The  words  of  the 
gift  over  to  the  children  are,  And  from  and  after  Ihe 
deeeate"  (in  the  singular  number)  "  of  my  said  son  and 
daughters,  then  I  will  and  direct,  that  the  whole  of 
such  residue  shall  be  paid  and  divided."  This  eri- 
dently  points  to  one  diviAon  of  the  entire  reddue,  which 
is  to  take  place  after  the  death  of  the  survivor.  This 
either  made  the  children  of  the  testator  who  survived 
his  widow  joint  tenants,  or  it  raises  cross  renudnders 
between  them.  (MaleoUn  T.  Martin,  3  Bro.  C.  C.  60; 
Pearee  v.  Edmeades,  3  You.  &  C.  Ex.  Cas.  240 ;  Athl<^  v. 
Ashley,  6  Sim.  358 ;  Tueier  r.  Juries,  3  Bac.  Ab.  681 ). 
The  only  authority  amunst  this  construction  is  Willetr, 
Ihuglas,  (10  Beav.  47);  but  the  decision  there  turned 
upon  the  particular  terms  of  the  will ;  but  here  there 
is  nothino;  said  but  "  from  and  after  the  decease  of  my 
son  and  daughters."  It  then  goes  to  the  children  as  a 
class;  and,  according  to  the  authorities  cited  and  those 
collected  in  2  Jarm.  on  Wills,  p.  Ill,  Mrs.  Hancock 
must  take  the  whole  for  her  life,  and  uien  the  children 
per  capita, 

JtoU  and  Lewin,  for  the  children  of  Mrs.  Holt.— Oar 
first  proposition  is,  that  Mrs.  Killick's  children  take  no 
interest  whatever  in  the  residuary  estate  of  the  testator. 
First,  there  is  an  annuity  given  to  the  wife  for  life,  and 
after  her  death  to  the  testator's  children,  naming  them, 
"  or  such  of  them  as  shall  belivii^at  the  time  of  the  death 
of  my  said  wife."  This  is  a  gift  only  to  such  as  should 
be  living  at  the  death  of  the  wife ;  and  Mrs.  Killick 
having  died  in  her  lifetime,  the  will  must  be  read,  as  to 
that  clause,  as  if  Mrs.  Killick's  name  was  struck  out  of 
the  will.  The  testator  then  goes  on  to  direct,  that, 
upon  the  decease  of  his  son  and  daughters,  the  residue 
is  to  be  divided  amongst  tiie  children  of  his  sud  son 
and  daughters."  This  expresnon  must  refer  to  the  last 
antecedent — ^that  i^  the  children  of  such  of  his  children 
as  should  be  living  at  the  death  of  his  wi&.  To  hold 
this  a  case  of  joint  tenancy  or  survivorship  would  not 
be  giving  effect  to  the  laugnage  of  the  will.  If  yoa 
find  that  the  testator  has  indicated  an  intention  in  one 
event  to  give  an  interest  by  survivorship,  this  will  ex- 
clude the  implication  of  survivorship  in  any  other  event. 
In  no  place  does  he  say,  that,  in  the  event  of  any  of  his 
said  son  and  daughters  dying  without  leaving  issue,  the 
sliare  of  such  person  is  to  go  to  the  survivor  or  sur- 
vivors of  them.  This  brings  us  to  the  question — is  this 
an  intestacy  as  to  the  interest  of  Mrs.  Holt's  share 
during  the  interval  between  her  death  and  that  of 
the  survivor,  or  do  Mrs.  Holt's  children  take  imme- 
diately upon  her  death  i  We  submit,  that  precisely  the 
same  reasoning  obliges  the  Court  to  come  to  the  con- 
clusion, that  the  testator  meant,  in  one  event,  that  of  a 
child  dying  without  issue,  to  give  that  share  to  be  di- 
vided lietween  the  children  of  the  survivors  per  capit^ 
npon  the  death  of  Uie  snrriror;  but,  as  to  the  share  or 
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a  child,  who  aurrired  the  widow,  dying  leaving  issue, 
tiien  to  that  iasue  per  stirpes.  We  sahmit,  then,  that 
Uiere  was  no  intestacy,  and  that  the  share  of  each 
child  dying  leaving  issue  was  divisible  immediately. 
The  Court^  in  these  cases,  are  always  in  favour  of  a 
distributive  and  not  a  coUective  division.  Makolm  v. 
Martin  is  the  only  anthoritjr  of  any  importanee  that 
has  heen  cited  against  our  positjou^  but  the  distinction 
between  that  aiw  the  present  caae  is  very  dear.  There 
the  gift  was  to  a  elass  of  grandchildren,  and  was,  in 
effect,  a  mft  to  6.  and  L.,  and  on  their  death  to  all  the 
grandchudren  of  G.  andL.;  so  that  until  the  death 
both  of  G.  and  L.  all  the  grandchildren  could  sot  he  as- 
oeHaiued.  (  Tmien  v.  Paxriu,  2  S.  &  S.  383 ;  Willts 
T.  IhuglaSf  nhi  sup.;  4rrou>  v.  Mdluhy  1  De  G.  &  S. 
SM).  There  ia  no  survivorahip  here  by  force  of  the  gift 
to  tne  children ;  if  there  were,  there  would  be  survivor- 
^ip  whether  the  party  died  with  or  without  issue,  and 
the  subsequent  gilt  to  the  survivor  or  survivors,  in  the 
event  of  any  one  dvin^  without  issue,  would  have  been 
mere  surplusam ;  but  it  is  clear,  that  there  is  not  to  be 
survivorship  where  tha  party  diealeaving  issue,  bat  that 
person's  share  is  to  he  divided  immediately  between  his 
children.  {Brm  v.  Borlm,  4  Beav.  289). 

•Tome  Ptriter  and  Pob,  for  the  efaUdren  of  Mrs.  Kil- 
Eck.— We  submit  it  to  he  dear,  that  Mrs.  Killick's 
children  are  not  to  be  excluded  bom  taking  a  share  in 
the  residue;  but  how  th^  take  may  be  doubtful. 
There  is  no  contingency  in  the  gift  of  the  residue  to  the 
children  of  the  testator's  son  and  daughters,  denoting 
that  the  taking  is  to  depend  upon  their  parent  having 
enjoyed  a  share  of  the  annuity.  If,  indeed,  the  gift  were 
to  the  children  per  stirpes,  ^ere  might  be  some  ground 
for  argument ;  but  it  is  clear,  upon  the  authorities,  that 
they  are  to  take  per.  cwita.  It  would  be  too  much  to 
cot  down  the  gift  to  the  children  of  the  testator's  eoil 
and  daughtoa,  to  mean  the  children  of  such  as  should 
BDrrlTe  the  testator's  widow,  merely  by  the  phrase 
"children  of  my  aid  son  and  daughters  :**  "  SMd  son  and 
daughters*'  must  be  taken- to  mean  those  whom  he  had 
mentioned  just  before,  nominatim.  The  next  question 
ia,  what  is  to  he  done  with  the  accumulations  on  Mrs. 
Holt's  share  since  her  death  1  And  we  submit,  that 
there  is  an  intestacy  as  to  that.  There  was  but  one 
•vent  upon  which  the  survivors  were  to  take,  namely, 
upon  the  death  of  a  child  without  Issue. 

JB^eli,  in  reply. — The  plaintiffs  are  only  interested 
in  resisting  one  claim  that  has  been  made,  namely,  that 
by  the  children  of  Mrs.  Killick.  Upon  this  pomt,  he 
vigeA  the  same  aiKuments  as  had  been  ussd  by  the 
counsel  for  Mrs.  Holt's  diildren. 

VicB-CHaHOBLLOB.— The  testator  first  ^ves  an  au- 
noity  of  4502.  to  hia  wife;  then  he  ^ves  her  varioas 
spcofic  chattels;  then  he  gives  his  lewehold  at  White- 
Srtars  to  his  son  ChtU'Ies,  and  says,  But  in  case  my 
said  son  shall  happen  to  die  without  issue,  then  I  wiu 
and  direct  that  the  said  leasehold  premises  shall  revert 
to  my  said  trustees  or  trustee  for  the  time  being,  and 
be  taken  into  and  be  considered  as  part  of  my  residuary 
estate,  and  be  divided  amongst  the  children  of  my  three 
daughtenL  as  hereinafter  mentioned which  I  point 
oat,  as  shewing  that  the  testator  evidently  contem- 
plated that  his  residuary  estate  should  be  divided 
amongst  the  children  of  his  three  daughters,  or,  at 
least>  that  the  children  of  his  three  daughters  would 
Mie  some  interest  in  his  residuary  estate.  He  then 
|^T«s  an  annuity  of  SOfH.  to  Isabella;  another,  of  the 
same  amount,  to  Matilda;  and  imoUier  to  Mary,  who 
was  at  that  time  nnmarried.  Then  he  direota,  that, 
nfter  the  death  of  each  of  his  married  daughters,  the 
windpal  nKmies  from  which  her  annuity  of  3001. 
would  arias  should  be  divided  equally  amongst  her 
idiildren,  as  they  should  attain  twenty-one.  But,  as  to 
Mary's  annuity,  he  says,  "And  mim  and  after  the 
deoMN  «f  ay  mii  dai^i^tar  Haiy,  I  wiU  and  diiMt, 


that  the  principal  moniea  from  which  the  said  annoi^ 
of  3001.  soall  accrue  or  arise  shall  be  pud  and  dividet 
amongst  all  and  every  the  children  which  she 
have  oy  any  future  husband  or  husbands,  in  eqna 
parts,"  &c.  "And  in  caae  she  shall  happen  to  dii 
without  issue,  then  such  principal  sum  to  be  divide) 
amonnt  the  children  of  my  son  Charles,  and  daug;htec 
IssheOa  and  Matihla,"  &c.  It  Is  dear,  from  thia,  that 
In  remct  of  the  fund  producing  Mary's  annuity,  if  ab 
should  die  withont  leaving  children,  (for  it  is  reason 
able  to  conatrue  "  issoe**  as  meaning  "  children") 
it  is  to  be  divided  amongst  the  children  of  the  brothei 
and  sistefs.  Tlien  comes  the  residuary  gift  to  bis  fou 
children,  or  such  of  them  as  should  oe  living  at  th> 
death  of  his  said  wife,  daring  their  natural  Uvea.  I 
seems  to  me  quite  phun,  upon  this,  that  no  one  o 
the  four  children  could  be  said  to  take  any  intmst  fi>] 
life  in  the  residue  until  that  one  survived  the  tertator': 
widow.  Then  he  goes  on: — "And  from  and  alter  thi 
decease  of  my  said  son  and  daughters,  then  I  dir«et  thi 
whole  of  sudi  residue  to  be  paid  and  divided  amonga 
dl  and  every  the  ehUdzen  of  my  add  son  and  dands 
ters."  Now,  these  wordau  of  themsdves,  do  not  do 
scribe  only  the  children  of  such  of  the  son  and  tfarei 
daiwhters  as  might  then  h^pen  t«  be  living  at  thi 
deaUi  of  the  testatot's  widow,  but  it  is  a  getwral  e& 
prefeion  of  what  should  be  done  with  the  whole  of  tht 
residue  after  the  decease  of  all  his  before-menUowi 
children.  I  cannot  but  myself  think  that  the  woidi 
do  of  themselvee  naturdly  import,  that  the  children  a 
Isabella,  (Mrs.  Killick),  who  was  not  living  at  tti( 
death  of  the  mother,  if  she  diould  happen  to  ban 
children,  should  take  suoh  diare  as  Isabdla  hersel: 
would  have  taken,  if  living.  Tlien  the  testator  goo 
on : — "  And  in  case  any  of  my  said  son  and  daugmsn 
diall  h^pen  to  die' without  leaving  issue,"  he  giv« 
his  or  her  shue  to  be  eqnally  divided  amonnt  tht 
survivors  of  his  duldrai  and  thdr  issue.  This  is  i 
flift  for  the  benefit  of  the  testator's  children  and  thdi 
bsue,  and  in  case  of  any  of  them  not  leaving  issuO; 
then  to  the  survivors  and  their  issue.  What  are  thi 
events  wliich  have  happened  7  Isafcdla  did  not  surnvi 
the  mother,  but  left  children  now  living.  It  seems  U 
me  that  these  words,  speaking  of  and  pointing  to  sur 
vivorship,  mean  not  to  refer  to  the  case  of  the  survivor 
ship  as  between  the  children  and  the  testator's  widow 
but  to  ibe  fiEu:t  of  the  children,  some  leaving  and  somi 
not  leaving  issue.  My  notion  is,  that  what  the  testata 
meant  was,  that,  so  soon  as  tiie  fund  should  be  divided 
theie  should  be  a  retrospective  division ;  and  the  con 
seonence  will  be,  that,  in  accordance  with  this,  whid 
I  think  is  the  true  constntotioi^  I  have  no  difficulty  ii 
saying,  tliat,  in  the  events  wuch  have  hsppened,  tb 
cmldren  of  Isabdla  should  be  entitied  to  one-fonrtl 
share.  In  the  evmt  of  the  son  dying  without  issue 
the  leasehold  estate  is  to  go  among  the  children  of  tii< 
three  daughters.  I  think  there  is  quite  enough  npoi 
the  whole  of  this  will  to  shew,  that  the  children  o 
Isabella  were  to  take  such  shsire  as  Isabella  heiael 
would  have  taken  If  she  had  survived  her  mother.  Ii 
this  ultimate  gift  of  the  leasehold,  it  Is  given  as  part  o 
the  residue ;  but  it  is  clear  that  dl  the  children  of  th 
daughters  are  to  participate  in  the  leasehold;  aa< 
tiiough,  in  the  ultimate  gift  of  the  diare  of  a  chili 
dying  withont  iara^  he  has  used  the  words  *'  sarriror 
or  survivor,"  I  ^ink  the  testatw  meana  "  others."  '■ 
am  of  opinion,  that  the  children  of  Mrs.  KiUidc  sr 
entitled  to  one-fourth  of  the  residue.  Hy  resMm  fo 
thinking  that  die  children  of  children  take  per  stirpes  i 
founded  upon  the  clause,  "  And  in  case  any  of  my  sail 
son  and  daughters  shdl  happen  to  die  withont  issue,* 
&o.  Charles's  share  has  become  divisible,  and  it  goa 
over  in  thirds:  one-third  to  the  chlldrsn  of  Isabella 
one-third  to  the  children  of  Mary,  and  the  other  one 
third  to  Matilda  for  life,,  and  then  to  her  cbildsia 
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Ilrtilili(irw  Hiiiiiwfr)i»e»tttlBdoplyto> 
V  karawn  and  im  om-thud  <ii  Cbu-lws  al 


HfeinUntt 


SrCVABX  V.  FOBSHS. — DfC  11. 

A  J>mm  Aelmrtd  Umt  hath  ParUes  emamUed  that  ftle 
Otmrt  timid  dsatU  witMout  dinctmg  am  lame.  A 
prtmmUd,  Uatimf  Aat  cUre  Word*  were 
mmettd,  mtd  fn^m^  tiat  tkue  Wmd* 
\Ummi«^mttket0rdCkmi€eUarkaddeeiM 
«i(  OmpmelmiM  ««  Jlfmml:—Hdd,  tkal  mA  mm 
MaFmmmMtmttbtmmUmPemm;aitdmlnlkgtj 
Cit  CSnmrnttrntemf  Ote  IMerm  cvpk  ml  to  be 


At  the  iMftring  of  thia  4mm,  lOtfa  April,  1848,  his 
Bow  OMfa  the  JolhHriag  deem  The  MtrtfaM  h«v. 
laf  SMMted  that  iht  mattwre  a  qneitiDn  m  this  canae 
*hU  he  beaded  hy  tfaa  Court,  without  diieetiBg  an 
■ML  Ok  Cwt  doth  ordu:  that  the  plaintiff's  Mil  do 
^mi  iKmIiiiiiI  out  «f  this  OMirt  with  oosta."  From 
Ms  decirioM  the  phustiflF  aroeMed.  It  viR  be  Been 
takthascport,  (U  Jar.  968%  thai  the  Lord  Chancel- 
krvaa<tf  ephdattf^Mt  thadeovee  could  Botbeapttealed 
faaa,»hamighBCBteka&b7«0Ment.  ThepIalMffiiow 
i  a  yi&Cww,  «ta.tiM  that  the  petitftttM  did  not 
,aBl,iK*aMth«  Court  dhauld  vefnse  to  decide 
m  qwilioB  ia  this  oaae  without  directii^ 
■e,  Am  Ceart  ahooid  be  prsoladed  from  directing 
■i^  or  froaa  taldag  any  otiiet  ooune  whifdi  1h» 
aa^hfc  CMMsder  to  ba  necessary  in  that  iwhalf, 
Ithat  hs  did  Bot  aenaeat  that  be  shoold  be  debairtd 
B  baring  tha  amid  caue  reheard  before  the  Lord 
r;  asd  atatiBg  (hat  it  was  Ihrongh  mistake  or 
ce  thai  tha  decree  was  drawn  ap  in  aaot 
t— as  BB«M,  by  peeeilnlity,  be  oonatrued  to  express 
Ifcit  sagr  sach  eoaiaMit  bad  bm  Biren.  And  the  peti- 
Mssfn^wd  that  tha  airor  lietafce  in  the  said  decree 
he  aanectad,  by  strftiu  eat  the  words,  '*tbe 
|MhBhmBff«0iMaited  that  tha  mattsn  ia  qustton 
m1h»  — ge  aha«M  be  daeidsd  by  the  Court  without 

*  BcJ^  Mr.  Bell  was  twioe  oonsaUed  Dpoo  the  oonstnw- 
Ifaa  af  Ae  ^wve  wiB.  His  ae»md  (^iaioot  to  far  as  it  related 
to  fte  ^wtfisD  now  allied,  was  as  follom : — 

"  1  ttisk  it  im  open  to  snaDteot,  that  the  testator 
Art  the  ckadteo  of  Isabdb  Killick  iboald  beoosae,  on  the 
hA  gf  ttdr  grandaMtber,  entitled  to  such  ahsre  of  the  re- 
dlseHftdmoCber,  if  living,  would  hsre  been  entitled  to, 
ai  lbs  any  otiier  child  died  leanng  iasee,  as  Mn. 

Mdk,  Wr  rtiMiiii  bee— ae  eotttled  to  ber  alure  of  ths  restdns ; 
at  Coarts  hMe  Tuiod  ao  from  the  woida,  to  ghre  effeot  lo 
1**  —y  he  wmfuumii  to  be  a  reseaBsUs  intsnl  in  fbvear  of 
Mhm  tmik  lhar  vaw.  1  widi  As  ^^ahm  of  the  Coort 
wMteMbasi  nhliMiToB  tins  sawcflss  the  otter  poieiB; 
tat  1  Asnk  tbs  a  at  sinr  baa  not  so  eaq>rcaaed  Unumf  as  to 
wfch  Ife  Csnrt  to  adept  thia  conatonctiont  bst  that,  aoDud- 

Zto  As  weria  of  the  still,  the  three  otuldren  of  tbe  testatv 
sonifcd  tbs  mother  became  entitled  to  the  whole  income 
tm  tke  rssidw,  and  that,  on  the  death  of  Mrs.  UoU,  her 
ihaceaf  tbe  k^oiBe  falb  into  tba  residoe ;  and  that,  after  the 
ofdl  the  cSvildccn  of  testator,  then  tbe  whole  residoe 
h  dhpjAla  aawftsi  all  the  granddiildren,  per  capita,  and  not 
far  slirpn.  Bat  I  think,  contrary  to  what  I  did  wben  I 
ante  1dm  fasiu  oponioo,  tbst,  after  the  desth  of  their  imcle 
■d  saias,  Ae  ihiMii  ii  of  laab^  may  claim,  and  are  entitled 
ta  a  AsBC  «tf  the  reaidoe.  If  t  m^ion  was  fovaoed  en  the 
saMsa  «f  ^dtaliaa  of  iMbeda's  SBBottr  toher  ddldren, 
sad  m.  ihm,  that  llw  wosds  '  his  aidd  sen  sod  daagfaian' 
sffSHsd  to  refer  oolj  ta  these  who  were  living  at  the  dwth  of 
as  mat's  widftv.  Bpt,  an  lefierTing  to  the  fongaer  jvurt  of 
4c  vO,  whcR  be  Jiifpaea  of  the  Whttafrisrs  ertate,  if  his 
ssa  dhs  aithsia  ime,  it  ia  to  be  conndcred  a  part  of  hia 
■aBdsHj  aatats,  and  be  dirided  asoongst  the  children  of  his 
ttne  dan^tes,  ss  tberchMfter  aisntiutsd— that  is.  withost 
«f  erfsreaee  wbettsr  Om^  sv*ired  tbtSt  mothsroraot,  unless 
Ast  is  to  be  infened  froaa  the  srocds  *  as  is  thndnafter  Bsen- 
*emif  wlpebitwoaUbatoowid^do. 


diraetiug  aa  fsaae,**  and  by  insertiiig  in  the  plaee 
thereof,  ''the  parties  not  awing  for  an  iGBuey  Ii( 
SBpBort  of  tbe  petition,  the  solldtor  to  the  plaintiff 
filea  an  affidavit  of  Ihe  words  used  In  court,  some 
which  were  as  follows: — Fifes-CftoiMeAer. — There  isona 
thing  wfaldi  has  struck  me  all  along:  this  is  a  mere 
question  of  fcct.  Of  course  the  parties  do  not  object  to 
my  determining  the  fact,  instead  of  sending  it  to  b« 
trwd.  filr.  J.  Parker^  counsel  for  plaintiff.— I  thlok 
that  is  the  wish  of  bo^  parties,  certainly  of  the  plain- 
tiff. Mr.  LemUy  counsel  for  the  defendant. — entlrriy 
concur.— Subsequently,  hu  Honor  said,  "  The  partM 
hare,  very  unhappily  for  me,  resolved  that  I  shall  giv« 
my  opinion  upon  it  without  sending  the  matter  to  a 
jury,  which,  I  confes^  I  think  womd  hare  been  tha 
better  way;  oecanse,  if  I  do  not  send  it  to  a  jury,  and  I 
give  my  opinion,  the  parties  being  dissaiiefied,  tlie  first 
thing  that  would  be  done  upon  an  appeal  would  be  to 
send  it  to  a  jury.   Let  the  parties  Just  coo^der  this." 

J.  PariWf  for  the  petitioner. — The  Lord  Chaneellof 
reads  the  decree  as  expressing  a  consent,  which  was  not 
the  intent  and  meaning  of  any  of  the  parties,  or  of  youz 
Honor.  He  eonaiders,  that,  by  that  consent  he  b  also 
honnd,  and  «nabl«  to  dhrect  an  isme.  The  consenit  wo 
gave  is  net  that  which  ia  caressed  on  the  decree,  and 
we  00 me  here  to  hare  It  rectified  by  petition,  which  if 
the  proper  course.  The  4Mh  Order,  1828,  as  to  clerical 
errors,  was  nserriy  aiGrroatory  of  the  practice:  thera 
are  aAiundance  of  cases  to  shew,  th^  errors  in  decrees 
may  be  rectified  on  petHum.  (See  Dan.  Ch.  Pr.  1011 ). 
Though  we  asked  your  Honor  to  decide  it,  etill  it  was 
perfectly  open  to  your  Honor  to  reAise  so  to  do,  and 
to  direct  an  issue,  whether  the  parties  consented  or  not : 
their  eoneent  is  immaterial.  The  parties  are  altwethet 
surprised  at  tiie  construction  put  upon  the  decree, 
which  has  been  construed  to  imply  a  consent  altogether 
different  from  tbe  consent  whicn  was  really  given :  wo 
merely  requested  the  Court  to  decide  it ;  and  from  what 
your  Honor  then  said,  it  is  clear,  ttut  your  Honor 
thought  either  party  might,  on  appeal,  ask  for  an  issue. 
I  admit,  however,  that  it  would  be  a  breach  of  faith  In 
either  ^u^y  ao  to  do,  and  I  should  not  ask  for  an  iasuo. 
There  is  no  other  entry  in  the  Registrar's  l>ook  of  any 
consent  having  been  given  in  this  cause.  In  Morris  r. 
i>aeM,(6  CI.  &  Fin.  103),  after  an  unsatisfactory  issue, 
both  parties  agreed  that  the  papers  should  be  laid  before 
the  CbanceUor,  and  that  he  should  deude.  On  an 
appeal  to  the  House  of  Lords,  the  respondent  objected 
that  the  decree  had  been  by  consent.  The  consent  was 
not  mentioned  in  tbe  decree  in  that  ease,  and  the  Houae 
of  Lords  refused  to  entertain  the  objection.  We  submit 
to  your  Honor,  that  it  was  nnneoeesaiy  to  mention  the 
consent  in  this  decree,  and,  as  the  mention  has  unezp 
pectedly  placed  the  plainraRF  in  a  diffienltr,  the  decree 
ou^t  to  be  rectified  hy  itrikbg  it  out.  The  agreement 
between  the  parties  is  not  like  an  agreement  to  refer 
matters  to  arbitration,  but  one  which  leaves  it  entirely 
open  to  the  Court  to  decide  the  question  or  not.  If  the 
words  *'  in  cose  the  Court  should  think  fit  ^  were  added, 
it  wffnid  express  the  meaning  of  the  parties  and  of  the 
Court,  and  would  relieve  us  from  the  difficulty. 

A,  S^hy  with  J.  Parker. — The  construction  we  al- 
ways put  upon  the  consent  was,  that  it  was  a  consent 
that  the  Court  of  Chancery  should  decide,  not  merely 
your  Honor.  That  left  it  open  to  us  to  apneal  to  an- 
other branch  of  the  Conrt,  bat  did  not  bind  tnat  brandi 
not  to  direct  an  issue.  It  was  alwava  the  intentitm  of 
either  party  to  appeal  if  beaten,  and  certainly  neither 
would  have  given  any  consent  which  would  prevent  it. 

Bethdi  and  £ew£t,  for  tiie  defendants,  not  heard. 

yicE'CHAifCEi.u>B. — ^Mr.  Bethetl,  I  shall  not  trouble 
you  to  answer  this,  because  it  appears  to  me  that  the 
petition  is  altogether  wrong.  If  there  was  a  clerics} 
error,  of  course  it  would  be  corrected  at  once,  unleap 
some  good  leason  waa  asrigned  ttiat  it  should  not  be. 
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Bnt  it  appears  to  me  that  this  is,  ia  effect,  an  attempt, 
by  mere  petition,  to  alter  the  whole  of  the  decree ;  for 
there  really  was  no  mistake — it  ia  quite  evident,  from 
what  has  taken  place  in  court  to-day,  that  there  was 
no  mistake.  The  decree  in  this  purticular  caae  was 
written  and  delivered  by  me  to  the  Registrar,  after 
having  been  read  out  by  me  to  the  counsel  present 
in  court.  Now  it  appears,  that,  at  the  time  when  the 
decree  was  pronounced,  no  objection  was  taken,  nor 
did  any  objection  occur  to  counsel  till  lon^  afterwards, 
nor,  as  I  understand  it,  would  any  objection  have  oc- 
curred to  counsel,  unless  my  Lord  Chancellor  had  ex- 
pressed an  opinion,  when  a  petition  of  refaearinK  was 
Drought  before  him,  that  a  certain  consequence  flowed 
&x>m  the  decree.  Then  is  not  that  the  clearest  admis- 
aon  that  there  was  no  misunderstanding?  The  affidavit 
seems  to  me  to  be  a  very  fair  representation  of  what 
passed  in  court,  and  it  amounted  to  this — not  merely 
that  the  parties  consented,  but  they  actually  both  re- 

? nested  that  I  should  do  that  which  in  fact  I  did;  and 
must  say  tiiat  it  would  have  appeared  to  me  to 
have  been  an  extremely  improper  and  uncandid  course, 
after  I  had  heard  the  parties  so  long  as  I  did,  and  led 
them  into  a  belief  that  I  myself  should  decide  the  sub- 
stantial point,  to  have  come  down  to  court,  and  said, 
"  Notwitnstanding  all  that  you  have  urged  me  to  do,  I 
shall  send  this  case  to  an  issue."  I  thought  that  that 
was  an  indecorous  course  to  take;  and,  therefore,  I 
decided  it  according  to  what  I  tliought  was  the  honour 
of  the  transaction  between  myself  and  the  counsel  at 
the  bar.  My  opinion  is,  that  I  am  not  at  liberty  to 
alter  Uiis  decree;  in  the  first  place,  because  I  am  not 
at  liberty  to  alter  such  a  decree  in  a  substantial  form, 
where  there  ia  no  clerical  error,  on  a  petition ;  and,  in 
the  next  place,  if  the  question  turned  on  how  the  decree 
ought  to  be  altered,  my  opinion  is,  that  it  would  be 
almost  erroneous  In  me  to  alter  it  in  the  manner  in 
which  I  am  requested  to  alter  it.  I  should  be  giving 
it  a  different  form  and  a  different  effect  from  what  I 
intended  it  should  have;  and  it  seems  to  me, that  when 
I  dismiss  this  petition  with  costs,  as  I  intend  to  do, 
there  will  be  an  appeal  to  the  Lord  Chancellor,  and  he 
can  determine,  when  he  hears  counsel  on  appeal  from 
this  order,  whether  this  order  is  wnnig.  So  let  the 
petition  be  dismissed,  with  coats. 


COUBT  OF  QUEEN'S  BENCH.—Mich.  Tjcbh. 

Reo.  0.  Booth,— iVbv.  13. 
B$  Seel.  3  o/^,  6^6  Vict,  e,  109,  the  InJiabitanU  it* 
FeMty  mail  make  out  a  List  of  Mm  qualified  and 
UeMe  to  eerve  as  CorutableSf  out  of  whicfif  by  Sect.  11, 
.  ^e  Justices  shall  choose  a  su^dent  Nmta&r  ofCon- 
Stabies.   By  Sect.  12,  it  is  ^vtded,  that  if  any  qualified 
Pet'son,  chosen  as  aforesaid,  shall  be  xmwilling  to  serve 
in  Person^  and  shall find  a  Substitute,  the  Justices,  if 
they  approve  of  such  Substitute,  shall  cause  the  Oath  to 
be  administer^  to  him : — Held,  that  the  Substitute  need- 
not  be  on  the  List  made  out  by  the  Vestry. 
Semble,  that  the  Substitute  need  not  hatie  the  Qualification 

required     Sect.  fi. 
Quo  Warranto  lies  for  the  Office  ofO»utable. 

Rule,  calling  upon  the  defendant  to  shew  cause 
why  an  information  in  the  nature  of  a  quo  war- 
ranto should  not  issue,  calling  upon  him  to  shew  by 
what  authority  he  held  the  office  of  constable  of  the 
township  of  Towneley,  in  the  West  Riding  of  York- 
shire. It  appeared  from  the  affidavits  upon  which  the 
rule  was  obtained,  that,  at  a  vestry  meeting,  a  list  of 
100  persons,  qualified  and  liable  to  serve  as  parochial 
constables,  was  prepared,  and  that,  at  a  subsequent 
meeting  of  the  justices  of  the  West  Hiding,  in  special 
petty  sessions,  for  the  appointment  of  parochial  consta- 
bles, that  list  was  produced  by  one  of  the  overseers,  and 
tiie  justices  chose  out  of  it  thirteen  persons.  It  was 


usual  for  the  justices  to  appoint  one  of  the  parsons  s 
selected  to  be  precept  server,  to  which  office  certal 
emoluments  were  attached.  Upon  the  occasion  in  qnee 
tion,  the  defendant,  Joseph  Booth,  attended  at  the  spe 
cial  pettv  aesrions,  and  recommended  the  justices  t 
choose  Mr,  Peter  Courtenay  Clark,  whose  name  was  ii 
the  list.  He  was  a  person  of  promrty,  and  one  of  th 
justices  observed,  that  it  was  not  likely  that  Mr.  Clarl 
would  serve ;  upon  which  the  defendant  said,  that  In 
had  arranged  with  Mr.  Clark  to  be  his  deputy;  and  hi 
was  thereupon  chosen  to  be  constable,  and  appointet 
precept  server.  The  affidavits  in  answer  stated,  tha 
the  defendant  was  assessed  to  the  rate  for  the  relief  o 
the  poor  at  20/.  a  year,  and  was  otherwise  qualified 
within  sect.  6  of  sUt.  fi  &  6  Vict.  c.  109. 

Knowles  shewed  cause. — The  fith  section  of  stst.  6  & 
C  Vict.  c.  109,  for  the  appointment  and  payment  ol 
parish  constables,"  states  the  only  qualification  requires 
m  persons  for  serving  the  office  <n  constable.  The  1 2tli 
section,  which  allows  peisnis  to  find  substitutes,  doei 
not  require  any  qualification  in  the  substitute,  only 
that  he  be  approved  by  the  justices.  The  defendant 
however,  was  qualified,  and  liable  to  serve.  The  pro- 
viso of  sect.  3  anewa,  that  persons  recommended  the 
vestry,  though  not  qualified,  may  be  appomted. 
{Coleridife.  J. — By  sect.  8,  the  list  prepared  by  the 
vestry  shall  be  fixed  on  the  door  of  every  church  and 
other  place  of  religious  worship ;  if  any  person  has  a 
right  to  appear  before  the  justices  and  object  to  the  ap- 
pointment of  a  person  on  the  list,  the  appoint- 
ment of  a  person  not  on  the  list  excludes  the  op- 
portunity of  objecting.1  The  list  lureed  to  at  the 
vestry  is  not  a  Ust  of  aU  persons  qualified  and  liable  to 
serve,  bat  of  a  sufficient  nnmlmr,  being  the  number 
mentioned  ia  the  precept  of  the  jiutices  issued  in  pur- 
suance of  sect.  2.  [Uoleri^tJ.—Tlwn.  every  pa- 
rishioner has  an  opportunity  of  seeing  from  wnat 
body  of  persons  the  constables  will  be  appointed. 
Wightman,  J. — I  do  not  see  what  ia  the  object  of  re- 
quiring that  the  substitute  should  be  in  the  list.]  The 
I2th  section  provides  that  the  service  of  a  person,  as  sub- 
stitute, shall  not  exempt  him  from  being  sooner  chosen 
to  serve  in  his  own  person  than  otherwise  he  would  have 
been  liable  to.  [Coleridge,  3. — In  that  section  quali- 
fied persona  are  spoken  of.  If  the  name  of  the  sub- 
titute  had  been  in  the  list,  the  justices  might  have 
chosen  him  in  his  own  person,  which  shews  that  it  is 
not  necessary  that  the  substitute  should  be  in  the  list. 
By  the  construction  contended  for,  the  power  of  serving 
by  substitute  woidd  he  taken  away.^  This  is  the  first 
instance  of  a  quo  warranto  for  the  oftice  of  conatable. 

Huddleston,  contra.— By  aUt.  6  &  6  Vict.  c.  109,  the 
name  of  the  person,  with  whom  arrangement  is  made 
to  act  as  Bubatitute,  should  be  in  the  list  made  by  the 
vestry,  and  from  wliich  the  selection  is  to  be  made 
by  the  justices;  otherwise,  a  person  not  having  the 
confidence  of  the  vestry  may  be  appointed.  Before  that 
statute,  the  office  of  constable  was  elective  by  the  court- 
leet  or  the  decennary,  subject,  formerly,  to  the  approval 
of  the  lord  of  the  manor,  and,  in  modem  times,  to  tfte 
approval  of  the  justices.   (Bae.  Abr.    Constable,**  A., 

E.  166.  [Erie,  J.— The  constable  might  always  serve 
y  deputy ;  did  the  conrt-leet  or  the  men  of  the  decen- 
nary exercise  any  control  over  the  selection  of  the 
deputy?]  In  Underhill  v.  Witts,  (3  Esp.  fi6).  Lord 
Kenyon  said,  "  When  a  substitute  was  approved  by 
the  inhabitants,  and  sworn  in  at  the  leet,  tlie  liability 
of  the  principal  was  at  an  end.'*  f  W^htman,  J. — 
The  Stat.  5  &  6  Vict.  c.  109,  seems  to  substitute  the 
approval  of  the  justices.]  The  16th  section  treats  of 
a  refusal  or  neglect  to  find  a  qualified  substitute, 
which  means,  duly  qualified  to  serve.  [Lord  Den- 
nan,  C.  J. — Ho  other  qualification  is  i-equired  for 
substitutes  but  that  of  age.  Wightman,  J.— When 
does  the  appointment  of  the  suMtitute  take  place? 
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MmA  of  tbe  tneonTenience,  sag^ted  as  to  the  choice 
of  s  peson  otmoxioiis  to  the  parish,  is  met  hy  the  pro- 
TisaoDS  in  sect.  10,  which  require  the  overaeera  to  attend 
ai  tke  ^ledal  seenons  when  the  approval  of  the  substi- 
tate  B  gim  by  the  justices ;  and  the  oveneers  must  be 
ergmsBt  of  any  objection  to  the  proposed  sabstitDte/] 
Tke  penon  who  is  unwilling  to  wire  is  not  require*!, 
hj^  SMi.  12,  to  mention  the  name  of  his  proposed  snb- 
itotwie  hrfsfthand,  A  qao  warranto  issued  for  the 
tttce  sf  eontaUe  in'  JZex  t.  Gondgt^  (2  Str.  1213). 

"Lerd  Z^unuir,  C.  J. — We  have  no  doabt  that  a  <^uo 
WHBotD  will  lie ;  and  I  am  of  opinion  that  the  point 
vp«n  itat.  £  &  6  Viet.  e.  100,  is  clear  of  all  donbt.  By 
sect.  %  the  OTtTMcra  are  to  make  out  a  list  in  writing 
of  a  eeapetcBt  number  of  men  qualified  and  liable  to 
Mm  ■  eoutabln  ;  and,  by  sect.  3,  at  a  meeting  of  the 
ialuibitKits  in  Testry  another  list  in  writing  shall  be 
■ads  wit,  of  Both  nnmber  as  shall  be  named  in  the 
pieccpt  of  pcnoQS  qualified  and  liable  to  serve  as  con- 
ataUo.  Id  this  case,  a  person,  whose  name  is  returned 
in  tbe  lot  prepared  by  tbe  Testry,  makes  an  arrange- 
ment with  another  pexson  to  sem  for  him^  and  of 
eavne  tte  nbadtnte  most  reeelre  some  oonuderation 
Ssrl^Bigvfea  him  tbe  burthen  of  that  aerrice.  If 
^a  niyWut  were  eornipt,  it  would  he  qnite  a 
CiBBittiuDg;  that  is  not  shewn  here;  and  I  am  of 
^foaaa,  ths^  in  this  ease,  the  providons  of  the  statute 
Jmti  hen  lUly  complied  with. 

CouBnwB,  J. — ^Tne  question  in  this  ease  is  not  to 
ke  decided  merely  upon  a  balance  of  the  coaveniences 
and  taeoiTeiuences  of  the  coarse  objected  to ;  but  a 
eoBsidetation  of  them  would  not  lead  us  away  from 
that  GODstniction  of  the  stat.  5  &  6  Vict.  c.  109,  which 
the  wads  properly  bc^r.  There  is  nothing  in  the  sta- 
Me  which  diews  affirmatively  that  the  substitute  for 
ft  pcnoo,  chosen  to  be  constable,  must  be  qualified,  in 
maBMof  his  name  being  inserted  in  the  lut prepared 
hf  tlw  vestry.  By  tbe  proviso  in  sect.  3,  the  vestfy 
My  Mex  to  their  list  the  names  of  any  number  of 
«wa  wiSag  to  serre  the  office  of  constable,  and  whom 
ttey  neonmend  to  be  appointed,  although  not  having 
th»  faafifieations  mesitioMd  in  seet.  ff ;  and,  therefore, 
m  anqaalified  person  may,  under  certun  circumstances, 
lerre  la  principal.  It  would  be  strange  if  an  unquati- 
M  penm  might  serve  as  principal,  and  not  as  substi- 
tste.  In  the  list  made  out  and  returned  by  the  vestry 
IB  wnfit  persim  may  be  named,  and  he  may  be  chosen 
tj*  tht  jgstioes,  under  sect.  11 :  the  Legislature  cannot 
mn  intended,  tiiat»  in  finding  a  sul>etitute,  he  should 
W  eadbed  to  the  persona  in  that  list. 

Wmrxai^  J.— It  is  admitted  that  the  daftndant 
■  faafiSed  to  serve;  and  thne  is  notluog  in  the 
ML  &  &  9  Yiet.  e.  109,  which  Tequirea  that  the  name 
Af  tht  Mfaititato  dionld  he  in  the  list  prepared  by  the 
TC^.  Thn^ore,  it  is  not  necessary  to  consider  whe- 
ther a  pesson  not  qualified  may  be  appointed  substitute. 
Btn  toe  magistrates  have  exercised  a  discretion  dearly 
given  to  them  by  the  statute. 

Eau,  J.^ — I  am  of  opinion  that  the  rule  should  be 
&dMind.  The  question  substantially  is,  whether  the 
■tat.  5  &  6  Viet,  c  109,  requires  that  there  should  be  a 
ysHficstion  for  the  substitute,  and  that  the  name  of  the 
nbatitate  should  be  in  the  list  made  out  hy  the  vestry. 
It  is  argued  ihaX  it  doe^  because  the  constable  was  origi- 
Bslly  anointed  by  the  conrt-leet;  but  it  is  familiar,  that 
pmoos  so  appoii^cd  might  serve  by  deputy;  and  there 
isae  aotbonty  for  saying,  that  the  bodj  which  appointed 
tuiused  any  control  over  the  appointment  oi  the  de- 
fa^.  It  k  said  that  Lord  Kenyon,  m  UndtrhiU  v.  Wittt, 
(3  map.  M),  supposed  that  thoe  was  soch  a  control  ex- 
atised;  snd  I  see  the  same  supposition  is  entertained 
a  iZcr  V.  Adlardj  (4  B.  &  C.  772>  780) ;  hut  there  are 
■0  mgm  of  the  existonce  of  sneh  control*.   In  Rex  v, 

*  tee  1  W.  *  H.  c  18,  s.  7,  snd  Hawk.  P.  a,  b.S,e.lO, 


Clarie,  (1 T.  R.  679),  where  it  was  laid  down  that  the 
office  of  constable  may  be  served  by  deputy,  and  in 
Rex  V.  HoD€  Matueil,  (Cald.2fi2),  where  the  question 
was,  whether  the  principal  had  gained  a  settlement, 
the  office  having  heien  executed  by  deputy,  no  mention 
is  made  of  a  control  by  the  parish  over  the  appoint- 
ment of  the  deputy.  The  ground  of  reasoning,  there- 
fore, fuls,  in  point  of  fact,  and  we  ought  not  to  alter 
the  pl^  words  of  the  statute.— JZttfa  ttitekargtd, 

Rao.  V.  Preston  . — Nov.  15. 

7%e  Majfor  or  H«ad  OJher  of  Town*  Corporate  and  Bo- 
Tougfu  has  the  sole  Appointttent  of  Oi>er$eera,  hy  virtue 
of  Sect.  8  of  Slat.  43  Eiis.  c.  2,  and  Sect.  6  of  Stat. 
6^6  WiU.  4,  c.  76. 

A  rule  had  been  obtained  on  l>ehalf  of  E.  H.  L.  Pres- 
ton, one  of  the  justices  for  the  borough  of  Great  Yar- 
mouth, in  the  county  of  Norfolk,  for  a  certiorari  to 
bring  up  the  following  appointment  of  overseers  for 
that  Dorou^h,  for  the  purpose  of  having  it  quashed : — 
"  At  a  special  session  held  for  the  parish,  town,  and 
borough  of  Great  Yarmouth,  in  the  county  of  Norfolk, 
we,  William  Norton  Boroughsj  Esq.,  mapror,  and  Wil- 
liam Henry  Palmer,  Esq.,  two  of  her  Majesty's  justices 
of  the  p^e  acting  in  and  for  the  said  borough,  inhabit- 
ing wiUiin  the  said  borough,  by  virtue  of  and  in  pursu- 
ance of  an  act  of  Parliament  made  in  the  forty-third 
year  of  her  late  Majesty  <iueen  Elizabeth,  intituled 
'  An  Act  for  the  Belief  of  the  Poor/  and  of  another  act 
made  and  passed  in  the  fifty-fourth  rear  of  the  reign  of 
his  late  Majesty  GreoTge  III^  intitulen  *  An  Act  to  amend 
such  Fart  of  an  Act  passed  in  the  forty-third  year  of  her 
late  Majesty  Queen  Elizabeth,  as  concerns  the  Time 
of  appointing  Overseers  of  the  Poor,'  do  nominate  and 
appoint  James  Taylor,  George  Arbon,  Robert  Bams, 
and  William  Levingstone,  substantial  householders  in 
the  aid  parish  of  weat  Yarmouth,  with  the  chnroh- 
wardens  of  the  said  parish  of  Great  Yarmouth,  to  be 
overaeersof  the  poor  of  the  said  parish  within  ourjuris- 
diction  for  the  present  year ;  ana  we  require  them  to  do 
all  such  things  touching  the  said  office  as  the  law  re- 
quires. Given  under  our  hands  &c.,  this  7th  day  of 
April,  1847.    Signed,"  &c. 

It  appeared  from  the  affidavits,  that  Great  Yarmouth 
is  one  of  the  boroughs  mentioned  in  Schedule  (A)  of 
the  Municipal  Corporations  Reform  Act,  4  &  6  Will,  4, 
c.  76 ;  and,  under  the  96th  section  of  that  act,  twenty- 
seven  persons  were  nominated  to  be  justices  of  the  peace 
for  the  borough,  together  with  tbe  mayor  and  deputy 
mayor,  who  are  justices  of  the  peace  hy  virtue  of  their 
office.  At  ameetmgof  the  justices  of  the  borough,  held, 
in  pursuance  of  notice^  on  the  7th  April,  1847»  the 
mayor  and  thirteen  justices  were  present,  and  the  mayor 
stated  that  he  should  appoint  the  overseers  according  to 
the  custom  adopted  hy  nis  predecessors,  and  that  he  had 
power  to  do  so ;  and  he  accordingly  made  the  appoint- 
ment in  question.  A  majority  of  the  justices  present  at 
Uie  meeting  protested  against  such  appointment,  on  the 
ground  that  the  ma^or  had  not  the  power  to  appoint, 
and  that  the  appointment  ought  to  be  made  by  a  ma- 
jority of  the  justices  present.  Four  other  qualified  per- 
sons were  then  nominated  by  E.  H.  L.  Pieston,  one  of 
the  justices  present,  and  such  nomination  was  duly  se- 
conded, and  was  approved  of  by  the  majority  of  the 
justices  present;  ana  afonnal  appointmentoffiiur over- 
seers was  drawn  np,  purporting  to  he  made  at  a  special 
seasons  by  the  said  £,  H.  L.  Preston  and  seven  other 
justices  of  the  peace  acting  in  and  for  the  said  borough, 
inhabiting  within  the  e^d  borongh,  by  virtue  of  the  43 
Eliz.  c.  2.  The  mayor  persisted  in  the  appointment  made 
by  himself,  and  the  fSsur  persons  mentioned  in  that  ap- 
pointment took  upon  themselves  to  act  as  overseers. 

Sir  John  Jervit,  A .  G.,  Arehbold,  and  Palmer  shewed 
cause.— By  seet  1  of  stat.  43  Eliz.  c.  2,  the  overseers  of 
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every  parish  are  to  be  nominated  hy  two  or  more  jna- 
tices  of  the  county.  By  sect.  8,  the  mayors,  bailiffs,  or 
other  head  officers  of  every  town  corporate,  being  jna- 
tice  or  justices  of  the  peace,  shall  have  the  same  autho- 
rity within  their  jurisdictions,  as  well  out  of  sessions 
as  at  thdr  sessions,  as  is  in  the  act  limited  and  pre- 
scribed to  any  two  or  more  Justices  of  the  peace  of  the 
county,  or  to  the  justices  of  the  peace  in  tneir  quarter 
sessions ;  and  no  other  justice  or  justices  of  peace  to 
enter  or  meddle  there.  By  sect.  10,  if  no  overseei-s  are 
nominated,  the  justice  of  the  peace  of  the  county, 
dwelling  within  the  division  where  such  default  shall 
be  made,  and  every  mayor,  alderman,  and  head  officer, 
is  subject  to  a  penalty  of  SI.  A  reference  to  precedents 
shews  that  the  mayor  has  always  appointed  the  over- 
seers; and  there  ia  an  instance  of  wclosiTe  authority 
BTCn  to  the  mOTor  by  statute  m  sect.  S3  of  5  &  6 
Will.  4,  c.  63,  for  r^ulating  wtrights  and  measures, 
which  gives  to  the  mayor  or  other  chief  magistrate  of 
any  town  corporate  power  to  impose  penalties  for  of- 
fences aminst  that  act.  The  case  of  Sex  v.  Butler  (1 
W.  Black.  649)  proceeded  rather  upon  the  supposed 
eacpediency  of  the  rule  than  upon  the  strict  construction 
of  the  statute.  [Lord  Dbmumm^  C.  J.— Six  W.  Black- 
stone  seems  to  doubt  the  decision  in  that  case.  CoU- 
ruhey  J. — Lord  Mansfield  sa^s,  p.  650,  *'  The  statute 
omy  means  to  sive  justices  m  corporations  and  head 
officers,  where  there  are  no  justices,  the  same  power  as 
josUoes  in  counUes,  in  sessions  (wbere  there  are  jus- 
tices) as  well  as  out  of  it."J  The  latter  observation 
contradicts  the  fomwr.  [ColeridM,  J. — It  is  added, 
**  quod  omnes  justicL  eoncessemnt."]  The  8th  section  of 
ttat.  43  Etiz.  c.  2,  says,  as  well  out  of  sessions  as 
at  their  sessions.^  The  last  clause  of  the  section  pre- 
TOlts  all  justices  interfering  with  the  mayor.  \_CoU- 
fidfft,  J.— Suppose  the  case  of  an  act  to  be  done  at 
quarter  sessions,  would  the  other  justices  be  excluded  7 
The  words,  "  to  enter  or  meddle  there,"  seem  to  refer 
to  the  county  jnsdcea.  At  all  tioToagh  sessions,  char- 
ter justices  have  a  voice.]  The  appointment  of  over- 
seers is  an  act  done  out  of  sessions.  By  sect.  6  of 
the  Municipal  Corporations  Act,  5  &  6  WilL  4,  c. 
76,  it  is,  among  other  tlungs,  enacted,  "  that  the  m^or 
of  each  of  the  said  boroughs  shall  be  capable,  in  law, 
to  do  and  vafSet  all  acta  which  the  chief  offieer  of 
anch  borough  may  now  lawfully  do  and  suSer,  so  far  as 
the  same  respectively  are  notaneiod  or  annulled  by  the 
provisions  of  this  act."  TCol&ndge,  J.— That  enact- 
ment g^ves  the  power  to  the  mayor  virtute  officii :  it 
does  not  say,  thfU.,  being  a  jostice  of  the  peace,  he  shall 
have  the  power.] 

Prentice,  contra. — The  8th  section  of  stat.  43  Eliz. 
c.  2,  gives  the  ^pointmeat  of  overseers  to  the  justices 
of  the  borough :  the  mayor  and  bailiffo  nsnally  were 

i'ustices  of  the  borough.    In  3  Bum's  Just.,  by  Bere  & 
Shitty,  p.  067,  citing  from  DaH.  Just.  c.  3,  p.  10,  it  is 
said,  "Justices  of  me  peace  at  this  day  are  of  three 

sorts.  Secondly,  by  charter  or  grant,  made 

Inr  the  Queen  uuda- 'tlu  Grrmt  Seal;  as  the  mayor  and 
oL&ef  officers  in  diven  corporate  towns  and  boroughs." 

EGderidfigf  J.— Tihe  Blh  section  says,  that  the  may&r, 
eing  a  justice  of  the  peaca,  diall  nave  the  authority, 
not  the  jusUoes  of  the  peaoe  generoUy.  The  authority 
isgiven  to  persons  who  have  two  qualifications.]  Lot^ 
Mansfield,  m  Bex  v. Butler,  [1  W.  Black.649, 660),  gave 
a  clear  opinion  upon  the  pomL  The  cases  of  Bex  and 
Btff.  V.Moor,  {Garth.  161);  JZwv.  Ftith^  Aud  Rex  v. 
Towill,  (Cald.  135;  1  Bett,  P.L.,  pi.  69,  72) ;  i2<c  v. 
Edwareu,  (1 W.  Black.  637),shewacustom  in  boroughs 
for  the  jasticss  to  appoint  the  evuseen  and  sign  tdie 
rate.  B^  seet.3  of  stat.  17  Geo.  2,  e.  38,  in  case  of  a 
vacancy  in  the  office  of  oveneer,  l)y  death  or  otherwise, 
a  power  is  given  to  two  justioas  to  ^iptunt  another. 
TOol«ridg»,  S.-^Im  it  elasr  that  l^ut  enactment  af^^ 
iohMKM^hs?  TheMliaeetioii,  whachisaprsnsoupw 


the  enactment  ^ving  an  ^peal  to  ^rsous  ^griev* 
draws  a  distinction  between  coi^wratious  genuailljr  ai 
those  which  have  not  four  jnatices  of  the  peac 
Wightmant3.~W\xai,  eflfect  do  you  give  to  the  lOi 
section  of  stat.  43  Eliz.  c.  2  X]  It  continues  the  won 
used  before.  \Cideridge,  J. — The  term  "  head  oflScei 
is  introduced  to  meet  the  different  titles  of  portraer 
provost,  and  others.] 

Lord  DsKHAy,  C.  J. — I  have  no  doubt  in  thi«  caa 
Bv  sect.  6  of  the  Mimicipal  Corporations  Act,  5  Sc 
Will. 4,  c.76,  tiie  mayorofaboroughiscapahle,!!!  l&v 
to  do  ah  acts  which  tlie  chief  officer  of  such  bozoag 
might  lawfully  do  at  tiie  time  of  the  pasung  of  tHi 
statute.  One  of  those  acts  is  to  appoint  ovuseers,  b 
virtue  of  sect.  2  of  stat.  23  Eliz.  c.  2:  and  thia  ia  mad 
more  eleac,  if  posuble,  hy  sect.  10,  wiuoh  impoaee  «  fiii 
upon  the  mayor  if  tiie  a^xtotmeat  is  not  made.  SKi 
Prentice  argues,  thai,  at  that  time,  mayors  weM  tfa 
only  justices,  and  ther^re  that  otiher  justices canld  ua 
be  mentionf^:  and  he  says  that  ix^wna  why  th. 
enactment  is  confined  to  m&yor%  bieanae,  if  As  X^Agia 
latnre  thought  that  to  name  the  mayor  was  the  sanou 
thing  as  to  name  the  justices,  they  could  have  dooi 
so ;  but  the  answer  ul  that  th^  have  not  done  ao,  Ii 
J2tx  V.  BtaUr,  (1  W.  BI.  649,  650),  Lord  Maosfialc 
was  shocked  to  hear  it  oontttided,  that  the  mayor 
being  the  returning  officer,  had  the  power  to  amohn 
all  the  overseers  in  a  town  which  might  connst «  idmjxj 
parishes ;  and  I  can  see  that  it  waa  natnal  t*  take 
that  view,  if  atteiUion  was  not  given  to  the  weeds  <ll 
the  statute.  But  thi^  <wse  ia  no  authoritiy  in  swpport 
of  this  rule;  and  the  worda  of  tiia  statute  an  perfectly 
clear. 

CouBiDaB,J.— It  wpescrs  to  me,  that,  ia 
Bex  V.  Bviler,  (1 W.  Black, 649),  there  u  no  reesonsble 
doubt:  and,  after  my  Lord  has  bo  fully  stated  the 
grouuds  of  our  decision,  I  shall  only  add,  that  I  agree 
with  Mr.  Prentice  that  the  8th  and  lOth  sections  are  to 
be  construed  upon  the  same  principle.  But  then  it  is 
quite  clear  that  it  is  Hupossible  to  oonstme  sect.  \Q  aa 
applying  to  a  juatioe  who  is  not  a  mayor  or  high  bailiff; 
and,  therefore,  it  is  imposuble  so  to  construe  sect.  8. 
There  is  another  ground  for  our  decision — thai  tUs  is 
an  wthoi^  eenJ^red  by  tiia  Lwhlatttre;  and  tte  UHh 
section  is  penal,  and  therefore  those  who  contend  thit 
persona  are  sumect  to  it,  miut  shew  tiiat  they  psott 
within  the  mrda. 

WioBTMAN,  J.— The  words  of  sect  8  of  staL  43  £H& 
c.  2,  are  perfectly  clear ;  and  Rex  v.  £ia&r  ( 1  W.  Blaok. 
649)  b  not  an  authority.  Lord  Mansfield  (p.  650) 
ncprsssed  his  opinion  on  the  argument  of  losonre- 
nienee,  rather  than  on  the  words  of  the  rtiJwta.  It 
was  rather  an  obiter  dictum,  sa  Mr.  AidihoU  aigwd, 
than  a  decirioo*.— AsJeotsejafB. 

Rbs.  e.  Edts.— JRw.  23. 

B.  Aeld  tlia  OJke  of  CUrk  a  Court  of  BapuHt  inAr 
abaalAa;  btUtOwk^tallbuiMt  kit  Son,  wi»wmi» 
Partner  vM  Am  «  aa  Attonuse,  had  itm  iip- 
pointed  his  D^tti^,  and  was  uctinp  a$  muA  at  the  TSim 
ofthepaemtg  of  Stat.  9  ^  10  Vkt.  e.  95  -.—Held,  that 
tkeSmmunot  entitkd,  virtue  of  Sect.  34,  to  At  the 
first  CUrk  ^  the  Comfy  Qmrt,  at  performing  tie 
^^M^  Cleri  at  the  Time  i^m  the  leeal  Act  leat 

It  ia  aat  a  eufiaieiU  Cemfilianee  with  Oen.,  S. 
7  <Sr  8  Q«o.  4— uuUcA  refuirei,  that  in  Qm  Wanmte 
^b^brmatioHM  ^9  Of>jeeitene  ttOendedto  be  made  le  the 
Title  of  the  D^endoHt  shall  be  speeilM  in  the  Jiafe  tt 
skew  Cause-^  state  inthe  Mule  that  the  Defmdartwm 
net  enHaed  to  he  appoitUed,  and  that  the  JSetater  mt. 
Kole  calling  upoa  Thanas  £dye  to  shew  oaosewhy 

•  Erie,  J.,  had  kftthri  court.  ' 
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  IbAc  ntm*  af  a  qvo  mnwto  ihMild 

h««xlAted  ^amat  him,  to  shew  hy  what  an^o* 
lily  hm  cUm  to  boU  Um  office  of  derk  of  the  Comity 
<3Mrt  «f  SliflafC  bald  at  Hanloy,  in  the  nme  county, 
—  '  -  tmihy  Tirtm  af  Mat.  9  &  10  Viet.  c.  95,  "  An 
the  Hwre  easy  ReeoTory  of  wall  Debts  and 
h  IB  &^]aad,  vpoB  the  mand  tbat  the  said 
I  Idye  wao  ntk  eimtled  to  be  eppeinted  the  first 
diok  of  the  aaid  court,  and  that  tbe  atid  Frederick 
TTiihiT^if  It  appeared  fhnn  the  aSdarits  npcmwhkh 
the  iw  «as  ebtamed,  that  W.  Bishop,  an  attorney,  the 
Alivef  twtimA  Biabc«,  waa  the  derk  of  the  court 
rfiaqwaCa  eatablialMd  VMler  atat.  4*  A  Viet.  e.  Uxxi, 
"Am  Act  na  the  more  eaay  and  qteadT  RacoTery  of 
■bA  Debta  wftUn  and  adjomfag  the  Diatriot  called 
*aStaM*hePMt«ri«a.*^  That,  in  1841,  Fraderiek 
«lBed  iat«  partaenhip  wilti  his  fiither,  and, 
•  onttmeneeaaeBt  of  the  said  ooart  of  reqneats, 
himaeif  the  masi^emait  of  the  duties  of 
ipi,  and  til*  «mlaments  thereof  were  received 
'.  dMdad  between  Mm  and  faia  fcthen,  in  the  sane 
■■■v  as  the  paofita  of  tlieir  genoal  partnership  bnsi- 
«ad,  ia  IStf,  owing  ta  the  iQneas  of  his  ihther, 
%»WH  ifiptnited  by  bis  rather,  wttbtheapinobatioii  of 
^MG*  ^  ^  eoarty  to  aet  as  deputy  dortng  each 
Baei%  tai  had  eantamted  to  aet  as  saon  antil,  by  an 
■ArafkrlljQcaty  in  ooondl,  the  court  waa  abolished 
m  the  ntt  lhutli»  1B47,  and  the  new  dtatrict  court 
lililirtiii  m  the  Iftth  of  tbe  aame  month.  That,  be- 
Ar  a^  eaart  had  been  hoMen  under  and  by  vlrtae  of 
Aa  MM  «da  in  oavmsl,  he  applied  to  the  judn  of  the 
CW^Ceazi  of  Staffordshire,  at  Hanley,  and  claimed 
Mi  nfit  to  be  amxnntcd  the  first  clerk  to  the  said 
entjeoart  ml  Hanley,  under  and  by  virtue  of  atat. 
t  ft' 9  Viet.  e.  95^  gnranding  bis  application  both  upon 
Hi  dbfaa  as  faaTmc  performed  the  duties  of  the  clerk 

Ae  ewt  of  reqveata  on  and  from  the  1st  Jane, 
wA  the  repe^  of  tfae  aet  which  eatabli^ed  the  same, 
Biih»«tne  ground  of  WilKam  Bbhop haTing offered 
nlbnitaini]^  to  nre  up  any  right  or  claim  which 
k  >%lrt  be  eonaiderea  to  have  to  such  appointment  in 
fcavef  bim  ;  bttt  tiiat  tbe  judge  of  the  court  refused 
li  mnrt  him  to  the  aaid  office  of  deric,  and  nominated 
Btad  tbe  defendant  to  tbe  said  office. 
.  Jerriff  A.  G.,  Wetsiy,  and  L.  Tmph,  shewed 
-Rrak,  the  mle  is  defKtive  in  not  sta^g  the 
0BMdi«n  iriiich  it  waa  obtmaed,  in  pnrsaance  of  the 
■i^€im,  H.  T.,  7  &  8  Geo.  4,  (6  B.  &  C.  267*), 
abch  ia  malogima  to  that  which  requires,  that,  ujpon 
rfAtuK  a  rule  to  set  aade  an  award,  the  objections 
btaidM  to  be  inristed  on  at  the  time  of  makii^  the 
tal*  ahenhrte  Aall  be  stated  in  the  rule  to  shew  cause, 
n^^aw  oa  Iwmrda,  p.  27S,  3rd  ed.)  [Lord  Dmrnan, 
C  Ingested  that  the  relator  nnght  be  allowed  to 
Mnrftherria.  CUlsrsdj^,  J.,  referred  to  Am.  T,7K<Mna», 
(I  AM.  It  Q!.  183, 192).]  Secondly,  the  rdator  does 
Mt  Aew  that  be  hn  any  elum  to  the  office.  By  sect. 
M  ttHat.  9  &  10 Vict.  a.  95,  the  persona  holding  the 
ifiecs  or  perfaiming  the  dn^  of  clerks  in  any  court 
haUra  rader  any  act  cited  in  nther  of  the  Schedules 
(Ajaod  (B],  on  the  lat  June,  1846,  and  who  shall 
Mnae  ivapeetively  to  hold  the  aame  offices  or  to  per- 
the  same  duti^  at  Uie  time  when  such  act  shall 
he  icpaifed  nnder  tbt  prorisionaof  tiiis  act,  whether  or 


aMdt  waatiaD  nad  aspeaae  hare  bean  oooaiioiud 
■I  jefonnari— a  in  the  aataue  of  qae  wairante, 
of  T^mtg  bmss  opOB.  wioas  matters  distinct 
~  en  wtiieh  the  infcnaatioii  was  gruted  bj  tbe 
fbr  Mondiiif  m  rcmedj  in  this  behalf,  it  ia 
Aat  tnm  heBeafarth  ttte  «Aijcatioas  intended  to  be 


not  qoaUfied  aa  hemiiib^re  pnrrided,  shall  be  entitled, 

if  not  diaqoalified  under  this  act,  to  be  tbe  first  clerka 
of  the  same  court  when  holden  as  a  county  court  under 
tbis  act.  The  relator  was  not  performing  the  duties  of 
the  office  within  that  section:  ne  was  merely  acting  as 
deputy  for  his  &ther.  The  only  persons  entitled  are 
those  holding  the  offices  de  facto  or  de  jure  at  the  time 
when  Stat  9  &  10  Yiet.  c.  96,  jMissed.  By  sect.  88  of 
Btat.  4  &  5  Vict.  c.  Ixxxi,  whicn  is  a  clause  introduced 
into  all  acts  for  establishing  courts  of  requests,  it  is 
enacted,  that  the  party  holding  the  office  shall  hare  no 
claim  for  compensation  in  case  a  general  act  should  be 
paaMd :  a  deputy  coald  not  hare  called  upon  the  Lords 
of  the  Treaanry  for  compeoaatton.  If  the  atat.  4  Ar 
Yict.  c.  Ixxxi  lud  not  contained  that  clanae. 

Sir  F.  T%mijftr  and  Sir  JiAn  B^Uf,  eontnL— Fiist, 
the  Reg.  Gen.,  H.  T^  7  &  8  Geo.  4,  doea  not  say  that 
the  grounds  and  reasons  shall  be  stated,  hut  tut  the 
objections  intended  to  ha  made  to  the  tttleof  the  defond- 
aut  shall  be  specified :  it  is  an  objection  to  the  title  that 
the  party  is  not  entitled  to  be  niptnuted.  Where  it  was 
necessary  that  a  person  should  have  taken  the  sacra- 
ment and  certain  oaths,  the  objectieu  that  lie  had  not 
done  BO  miurt  have  been  stated.  Secondly,  W.  Bishop, 
the  fiither,  is  supeiaeded  in  the  office  by  tbe  position  in 
which  he  has  placed  his  sou:  the  34th  section  of  stat. 
d  &  10  Vict.  c.  95,  entitles  tbe  person  performing  the 
duties  of  clerk  at  the  time  when  the  local  act  is  repealed 
to  be  the  first  clerk  of  the  new  court.  It  is  clear,  that 
either  the  son  or  the  fiither  is  entitled  to  tbe  office. 

Lord  DaHHAN,  C.  J. — There  is  no  weight  in  the  point 
made  w  Iwhalf  of  the  relator.  It.u  plain  the  intention 
of  the  parties  was,  that  the  foUier  snonld  continue  to 
hold  the  office  as  piinoipal  while  the  aon  dtaehaived  the- 
duties  of  it  as  deputy.  The  hitention  of  tfae  34tfa  sec- 
tion of  Stat.  9  &  10  Vict  c.  96,  was,  that  the  person 
who  held  the  office  at  the  time  when  the  local  act  was 
repealed  should  be  appointed  tbe  firat  clerk,  if  not  dis- 
qualified; and  if  there  was  no  person  holding  the  office, 
then  the  person  performing  the  duties  of  it 

C(».BRiD6B,  J. — It  must  be  taken  that  the  relator  is 
tbe  ^n,  and  that  bis  qualification  is  the  only  one  to  be 
now  considered ;  and  then  it  is  clear,  that  he  was  not 
holding  the  office  de  facto  at  the  time  of  the  passing  of 
Stat.  0  &  10  Vict  c.  96,  within  the  meaning  of  sect  34, 
tbongh  he  was  in  a  certain  aaase  petioraiiog  the  duties 
of  it.  The  father  was  de  jure  holding  the  office,  and 
he  is  not  disqualified  under  this  starts,  though  be 
may  be  pufenning  the  dntlet  of  the  offioe  by  depu^. 
The  26th  ssction  or  the  statute  provides  for  the  pezssa 
holding  the  office  of  iMk  hanag  a  d^nity  hi  cass  of 
illnasa  or  anaMidahla  abssnee;  and,  tbensfore,  iUnaai 
is  not  a  diaqualifioation  aS  tba  father. 

WianHAH,  J^Tbe  hitaation  of  the  Legislatare  ia 
ssot.  34  of  Stat  9  &  10  Vict,  c  96,  is  fnlfiUed  by  Lord 
I>enmaa*B  suggestion :  it  giires  Uie  right  to  the  first  ap- 
pointment, either  to  a  person  aottnUy  boldii^  ma 
office  de  fiwto  am)  de  jvre,  or  to  a  peraaa  who  was  not 
actually  appointed  to  the  effies,  out  performing  the 
duties  of  it  duriag  a  raeaocy,  net  while  soane  otlier  per- 
son is  the  offioer.  Theredcesnotappear  tobeanyUiiiig 
in  ^is  cass  to  exclude  the  daim  of  the  firther  to  the 
office. 

ERtit,  J. — lio  man  can  claim  under  the  sneond  &lter> 
native  in  sect.  34  of  stat.  9  &  10  Vict.  c.  95,  of  per- 
fimning  the  duties  of  the  office  while  another  holds  and 
is  in  actual  posseanen  of  the  offioe. 

Lord  DEifHAN,  C.  J.,  added— The  objection  appears  to 
us  to  be  quite  insufficiently  stated  in  the  rule.  There 
should  be  something  to  point  the  defendant  to  the  spe- 
cific nound  upon  which  his  titie  ta  the  office  is  ques- 
tioned.— iZH&  ditehaiytd,  with  cMto. 
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Reg.  v.  The  Londoit  axd  Sodih-wbsiebk  Railwat 
CoHPAMT. — Nov.  24, 

Mandamus— Sailwqy  CmpanjH~€hav*'*''^f*^'*—^ 
c.  18. 

A  Bailwe^  Company  gave  Notice  to  B.,  &^  and  D.^ 
trading  in  Copartnerahtp,  of  their  ItOaaion  to  taie 
certain  Premises  oeeupied  6y  tAem,for  the  Purposes  of 
the  Bailioayt  under  the  Powers  of  the  Act  of  Parlia- 
ment eonOttuting  the  Qmpanjfj  icAich  incorporated  the 
8  Vict.  e.  18. 

A  Mandamus  having  been  granted  to  the  Company^  com' 
mandiag  them  to  issue  their  Precept  for  summoning  a 
Jvty  to  assess  the  Amount  of  Compensation  to  be  paid 
to  A,  G.t  »V  v.,  the  Court  refused  to  quash  the  Writ  of 
JUandamuSt  although  it  wot  alleged  to  hare  been  ch- 
tained  without  the  Knowledge  or  Assent  of  P.,  one  of 
the  Copartners,  but  left  the  Defendants  to  make  a  Re- 
turn of  the  Facts f  ifthof  should  thini  fU. 
This  was  a  rule  calling  on  the  prosecators  to  shew 
cause  why  the  rule  of  the  11th  May  last  dionld  not  be 
discharged,  and  why  the  writ  of  mandamus,  lasaed  in 
pntBuance  thereof,  dated  the  12th  June,  should  not  he 

fnaahed,  and  all  further  proceedings  thereon  stayed, 
t  appeared,  that,  in  the  month  of  Septemher,  1846, 
the  prosecutors,  Samuel  Brown,  Edward  Gordon,  and 
William  Dunn,  who  carried  on  business  in  copartner- 
ship, in  Southwark,  were  served  with  a  notice,  on  behalf 
of  the  London  and  South-western  Railway  Company, 
of  their  intention  to  take  the  premises  occupied  by  the 
prosecutors  for  the  purpose  of  their  buffiuess,  under  the 
powers  of  the  act  of  Parliament  for  extending  the  rail- 
way. In  January,  1847,  negotiations  were  set  on  foot 
between  the  prosecutors  and  the  Rulway  ComjMuiy  for 
settling  the  cltdm  by  arbitration.  After  conuderable 
-delay,  however,  they  were  abandoned;  and,  finally,  a 
notice  was  serred,  in  the  name  of  the  proeecnton^  firm, 
requiting  the  Company  to  summon  a  jury,  in  order  to 
assess  the  compensation  to  be  pold  to  the  prosecutors. 
The  Company  failing  to  do  so,  a  rule  was  applied  for, 
to  shew  cause  why  a  \rni  of  mandamus  snonld  not 
issue,  commanding  the  Company  to  issue  their  warrant 
for  summoning  a  jury  to  assess  compensation,  which, 
in  Easter  Term  last,  (May  11),  was  made  absolute, 
by  consent.  After  the  rule  was  made  absolute,  Dunn, 
one  of  the  prosecutors,  called  on  the  solicitor  to  the 
partnership  firm,  and  expressed  his  surprise  that  such  an 
application  should  have  been  made,  and  protested 
against  bU  name  having  been,  as  he  alleged,  used  with- 
out his  authority.  No  dissolution  in  the  partnership 
had  ever  taken  ^ace,  nor  had  the  solicitor  to  the  part- 
nership ever  received  any  intimation  from  Dunn  not  to 
use  his  name  to  the  proceedings  in  the  application  for 
the  mandamus.  On  the  21st  July,  1848,  the  following 
notice  was  served  by  the  solicitors  to  the  London  and 
South-western  Railway  Company,  addressed  to  each 
of  the  prosecutors : — 

In  pursuance  of  the  provisions  of  an  act  of  Farlia- 
ment,  called  the  London  and  Soutli-westem  Railway 
Company's  London-bridge  Extension  Act,  1846,  and  of 
the  several  acts  recited  tnereln  and  incorporated  there- 
with, especially  of  the  acts  called  *  The  Lands  Clauses 
Consolidation  Act,  184A,'  and  *  The  Rulway  Clauses 
Consolidation  Act,  1845,'  and  also  in  pursuance  of  a 
notice,  dated  the  IMh  day  of  September,  1846,  hereto- 
fore duly  served  upon  each  of  you,  I  do  hereby,  in  the 
name  and  on  the  behalf  of  the  London  and  South-wes- 
tern Railway  Company,  being  the  promoters  of  the 
undertaking  described  in  the  act  first  above  mentioned, 
give  you  notice,  that  it  is  the  intention  of  the  said  Com- 
pany, after  the  expiration  of  ten  days  after  the  date 
hereof,  to  issue  a  wan-ant  to  the  sheriff  of  the  county  of 
^urrey,  for  summoning  a  jury  to  assess  and  settle  the 
price  and  compensation  to  be  awarded  and  pud  to  yon. 


for  and  in  respect  of  your  estate  and  interest  in  the  pre- 
mises referred  to,  and  specified  in  the  said  notice,  and 
for  and  in  respect  of  all  damage  sustained  or  to  be  sus- 
tained by  you,  by  reason  of  the  said  railway  extenaon, 
and  of  the  execution  of  the  works  thereof;  and  I  do 
hereby  further  give  you  notice,  that  the  said  Company 
are  ready  and  willing  to  pay  to  you,  for  your  interest  in 
the  said  premises,  and  for  the  damage  that  will  be  sus- 
tained by  you  by  the  racecntion  of  the  said  worksi  the 
sum  of  07. 6s.   Dated  this  21st  day  of  July,  184S. 

(Signed)  «L.  C, 

"  Secretary  to  the  sdd  Company. 
«  To  Messrs.  S.  B.,  W.  D.,  &  E.  G,, 
the  Prosecutors." 

The  Company,  however,  did  not  issue  their  warrant; 
and  on  the  2nd  October,  1848,  the  solicitors  to  the  Com- 
pany wrote  to  the  solicitor  for  the  proscntors,  stating 
that  Dunn,  one  of  the  prosecutors,  had  served  a  notice 
on  the  Company,  requiring  them  to  proceed  by  arbitra- 
tion. The  writ  of  mandamus,  c^Bnted  by  the  rule  of 
the  lltb  May,  was  then  served  on  the  defendantj^ 
whereupon  the  present  rule  was  obtained ;  U|diwtwhichf 

Watson,  Q.  C.,  Pulling,  and  Dtmeam  (21th  NoTem- 
ber)  shewed  canse.— The  defendants  seek  to  set  the 
mandamas  ande,  on  the  ground  that  one  of  the  prose- 
cutors, Dunn,  a  partner  In  the  firm  of  Brown,  Gordon, 
&  Co.,  has  disavowed  any  participation  in  the  appliea- 
ticm  for  the  writ,  and  alleges,  that  be  never  gave  au- 
thority for  the  use  of  bis  name.  The  answer  to  this 
objection  is  the  well-known  principle,  that  one  parfaier 
may  appoint  an  attorney  to  traiuact  the  partnership 
affairs.  Each  individual  partner  constitutes  tiie  other 
bis  agent,  so  as  to  bind  the  partnership  property.  In 
Whitehead  v.  Hughes,  (2  C.  &  M.  318),  where  one  of  the 
partners  had  become  hanknipt,  and  the  solvent  partner 
commenced  an  action  in  his  own  name  and  that  of  tbe 
Bsdgnee%  the  Court  refused  to  stay  the  proeeedinga, 
although  it  was  alleged  the  asdgnees  were  not  consent- 
ing parties  to  the  action.  Bayley ,  B.,  there  said,  **  One  of 
several  partners  has  a  clear  right  to  use  the  names  of  the 
other  partners."  This  case  is  oome  out  by  the  decisions 
in  bankruptcy.  (CW/eft  v.  Huhbard,  2  P.Cooper,  94). 
Partners  may  give  auUioritv  to  prove  debts  due  to  the 
firm  ;  if  one  putner  signs  a  bankrupt's  certificate.  It  is 
binding  on  his  copartnera.  {Ex  parte  Hall,  17  Ves.  62). 
The  premises  in  question  belong  to  the  copartnership. 
The  Company  having  given  notice  under  the  Lands 
Clauses  Consolidation  Act,  8  &  0  Vict.  c.  18,  s.  18,  that 
they  will  requii-e  them  for  the  purposes  of  the  act, 
the  contract  is  a  binding  one,  which  they  cannot  now 
rejiudiate.  If  the  Company  had  Intended  to  rely  on  the 
objection,  they  should  have  done  so  upon  the  rule  being 
granted  for  the  mandamus,  which  professed  to  be  made 
on  behalf  of  Brown,  Gordon,  and  Dunn,  the  three  prose- 
cutors. Even  supposing  the  objection  a  valid  one,  it  is 
now  too  late  for  Dunn  to  turn  round  and  say,  the  ap- 
plication was  made  without  his  authority.  The  Court 
will  not  permit  a  man  to  lie  by  fi-om  May  till  Novem- 
ber, and  then  endeavour  to  upset  proceeding  which,  in. 
themselves,  are  perfectly  regular.  The  incident  to  all 
partnerships  is  the  payment  of  debts  and  receiving 
money.  \M.  D. Hilt. — As  to  the  notice  being  binding 
on  the  Company,  I  do  not  dispute.]  It  is  quite  dear, 
that  one  partner  may  sue  in  tbe  partnership  name  for 
debts  due  to  the  firm.  The  question  then  la,  whether 
there  is  anything  in  the  statutes  relating  to  nilways 
to  take  it  out  of  the  general  rule  of  law.  On  a  care- 
ful investigation  of  all  the  clauses,  it  does  not  appear 
there  is  any  such.  QThey  cited  Stone  v.  The  Commer~ 
cial  Railway  Co.,  (4  M.  &  C.  122;  S.  C,  1  Railw.  Caa. 
S7d);  Lamberfs  case,  (Godb.  889);  Sandiland  and 
Others  V.  Marsh,  (2  B.  &  Aid.  678) ;  Fox  v.  Clifton,  (6 
Bin?.  792) ;  Steady.  Salt,  (3  Bing.  101  )J 

M.  D.  Hill,  in  support  of  the  rule.— One  very  mate- 
rial point  in  this  case  is,  that  an  agreement  had  been 
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node,  that  the  qnration  ahonld  be  detramined  arU- 
tnliMi ;  and,  id  order  to  carj  vhkh  out,  an  arbitrator 
wm  uetaaUj  appointed.  Bat  then  it  is  said,  one  part- 
Dflr  anBot  htzM  anotber  by  reference.  No  doabt  he 
ODiiot,  b«t  that  is  on  the  ground  he  cannot  bind  him 
bj  ^*d;  but  a  mandamus  applies  as  much  to  one 
paitDcr  as  the  other,  and,  nnlw  they  are  all  unani- 
MOOS  in  Baking  <2ie  application,  the  effect  wonld  be 
tiw  SUM.  [He  cited  Jhnt^al  and  Another  r.  Wettan^ 
(7  lieaR,3S6);  ffambridge  t.  J)e  la  Ctxm^,  (3  C.  B. 
712).— Be  KM  then  stopped  by  the  Conrt.] 

Pimsoir,  J.—'Tbe  ^t|^cstMm  here  is  to  quash  the 
nit  of  ■■■iiiliiiiiiw,  it  IwviDg  issued,  as  alleged,  impro- 
pa|7,  aftCT  a  noCiee  giren  Dunn,  one  of  the  prose- 
catoa,  SBbeeqncntly  to  the  lesaing  of  the  mandunus. 
AH  the  fMt%  at  the  time  of  the  writ  issuing,  as  rq;ards 
tbe  pmeentcoB  haring  appointed  an  arbitrator,  were 
kaswa  to  the  Company  at  the  time  the  writ  iisued. 
I  mt,  thscfore,  take  it  that  no  notice  was  giren, 
nia  the  act  of  Parliament,  claiming  compensation, 
bot  the  ^pointmeat  of  an  arbitntor  in  the  first  in- 
stiBce,  wluai  seems  prematare.  The  act  says,  sect.  21, 
*lf  soch  patty  and  the  promoters  of  the  undertaking 
daHwit  ai^as  to  the  amount  of  the  oompensatton 
toVfwLby  the  promoters  of  the  undertaking  for  the 
inlBat  ia  ncfa  Inds  belraging  to  aoch  party,  or  which 
kiifytkv  tr  the  speciafac^  oiabled  to  sdl^orftHr 

SdH^gi^  the  amount  of  meb  compensation 
fce  siuid  in  the  manner  herdnaAer  pronded  fm 
attlingesKs  of  disrated  compensation,*'  Power  is  th«i 
m«B,  if  the  party  claiming  compensation  desures  to 
■sre  tke  matter  settled  by  arbitration,  for  tarrying  the 
■■w  iato  dkct.  Sect.  23  provides,  '*  that  the  appoint- 
BKBt  liill  be  made,  on  the  part  of  the  promoters  of 
tiK  Bs^ti&ine,  under  the  hands  of  the  said  promoters, 
tt  ay  two  of  them ;  or,  if  such  party  be  a  corporation 
iRrqitte,  under  the  common  seat  of  sach  corporation." 
Im  net  find  that  any  notice  of  such  appointment  was 
tm  xBt;  if  BO,  it  was  premature,  because  the  next 
iUf,if»  freeing  to  refer  the  matter  to  arbitration, 
vhU  kn  beoi  to  see  if  they  concurred  in  the  ap- 
ywifrnfil  of  an  arbitrator,  llie  statute  tiien  goes  on 
tear,''Sadi  appointment  shall  be  delivered  to  the 
sriabitte,  and  wall  be  deemed  a  sabmisuon  to  arbi- 
tatin  OB  the  part  of  the  party  by  whom  the  same 
Aiil  \t  nadc.**  I  take  it,  it  has  reference  to  this 
dnuc,  tbat  the  affidavit  states  that  the  anpointment 
sere  was  delivered  to  the  Company  at  all.  In  No~ 
Teabtr,  ]8^,  proeecators  send  in  their  claim  for  com- 
pwtia,  snd  afterwards  rec|ue8t  that  a  jary  may  be 
HmmooeJ.  A  mandamus  is  then  applied  for:  no 
cttK  w  dicwn  against  the  issuing  of  the  mandamus, 
vtidi,  i\  weaam,  the  Company  should  have  done,  if 
thqr  istoded  to  object.  It  is  very  true,  as  Mr.  Hill 
t&it  the  thiee  months,  in  sect.  23,  docs  not  apply, 
vcsdi  are,  **  If,  where  the  matter  shall  have  been 
wfared  to  aiKtrvtion,  the  arbitrator^  or  their  umpire, 
lUl  fcc  three  months  have  foiled  to  make  their  or  his 
avud,  er  if  no  final  award  shall  be  made,  the  cjuestic  n 
of  CMDpaaation  shall  be  settled  by  the  verdict  of  a 
jvyf  that  isi,  after  the  Bubmission  to  arbitration.  I 
tskc  it,  that  ihe  knowledge  of  these  facts,  that  Dunn 
dwzji  wished  the  matter  to  proceed  by  arbitration, 
eanw  to  the  Company  since  the  mandamus  issued; 
that  ^tcarin^  so,  the  defendants  say  the  writ  was  im- 
fmfttiy  obtained^  by  reason  of  the  solicitor  represent- 
ing be  sppcared  for  all  the  parties.  In  answer  to  this, 
the  <i(her  two  partners  say  they  had  not  seen  Dunn 
hw  the  Boatb  of  July  previous;  and  that  they  acted 
a>  th»y  eeoeeivcd  they  had  a  right  to  do  in  sending  in 
their  daim.  Dunn,  when  be  heard  the  rule  nisi  was 
aliteined,  is  said  to  nave  been  angry,  and  remonstrated 
*ith  the  solicitor  who  applied  for  it.  That  part  of  the 
■fi^it  b  expealy  nmtived  by  Fatteson,  who  says 
btolU  (HI  him  sererai  times,  and  had  c<mTer8ation8 


with  1dm,  He  swears  he  did  not  object,  but  actually 
concurred,  Dunn's  affidavit  is  folly  answered  by  Fat- 
teson, who  says  he  made  no  objcouon.  Widi  leipcet 
to  the  power  of  partners  binding  one  another,  a  great 
deal  01  difficnlty  may  arise  on  this  act:  one  is,  with 
respect  to  arbitration.  It  appears  a  matter  of  discretion 
with  the  parties  claiming  compensation,  whether  it 
shall  be  settled  b^  arbitration  or  not.  If  they  elect  to 
do  so,  all  the  parties  must  agree;  either  there  must  be 
a  joint  appointment,  or  no  apptnntment  at  all;  and  the 
claim  must  then  be  settled  oy  a  jury.  The  Company 
have  a  right  to  take  the  premises,  and  there  must  be 
some  mode  of  setiling  the  claim.  If  one  party  says  he 
will  not  assent  to  the  appointment  of  an  arbitrator,  a 
jury  must  be  summoned,  notwithstanding  Dunn's  no- 
tice to  the  Company.  The  Company  are  perfectly  safe 
in  acting  on  the  inquixy,  in  the  same  way  as  if  Dunn 
were  a  party.  I  do  not  see  how  the  Company  can  pro- 
ceed by  arbitration,  because  the  other  partners.  Brown 
and  Gordon,  will  not  agree.  The  inquiiy  must,  therefore, 
be  b^  a  jury.  The  only  mode,  if  the  Company  still  per- 
sist m  refHising,  is  by  returning  these  facts  on  the  man- 
damus. The  rule  ought  never  to  have  been  granted, 
and  must,  ther^re,  be  dischaq[ed.*.Rii<i  ditaaryti, 

COURT  OF  COUUON  FLEAS^Hich.  Tuh. 

CoBDBif  «.  The  Uhivkbsal  Gas-uoht  Courun^ 
Nov.  24. 

Joint-ttcdk  Companuu  Act,  7  4*  8  Viet.  e.  110— iSSbuw- 
holder  /or  tJu  Time  hetng-^PnuHce  ■  S9emd  AppU- 
ocaitm — Notice — Exoaition. 
AffidaoiU  ttated,  that,  from  the  Retumt  filed  5v  a  Com- 
pany m  the  RMtttratioH  Office,  it  appear^  that  D.  C. 
hadtigned  a  Content  toaetat  One  of  the  Provieional 
Committee;  that  he  was  a  Party  to  the  Deed  ofSatU- 
meiUf  which  emtointed  him  a  Director,  and  contatHtd  a 
Recital  that  the  Parties  thereto  had  taken  Shares,  and 
a  Siipulatim  that  each  Director  thoHld  hold  Fifiyt 
thatno  Tranter  of  Shares  l^D.  Chad  heenregi^ered 
in  Ui»  Ctjfiu  om  Nofmibtr  6fil,  Five  Days  before  ths 
Buh  was  moved:— H^d,  (Aol  A  sufficiently  appeared 
that  Z>*  O.  was  a  Shareholder  for  the  Time  being,  and 
liable  as  such,  under  7^8  Viet.  e.  1 10,  *.  66,  to  Exe- 
cution upon  a  Judgment  obtained  ly  the  Plaint^ 
against  the  Company. 
A  Bale,  calling  upon  the  same  D.  C.  to  sheto  Cause  tohy 
Execution  upon  the  same  Judgment  should  not  issue 
against  him  as  a  former  SharMolder  in  the  Company, 
was,  in  a  previous  Term,  discharged  with  Costs,  on  the 
Ground  that  a  Notice  given  under  the  68fA  Se<Aion  had 
been  exhausted:  the  Costs  of  that  Rule  had  not  been 
pmd,  but  afresh  Notice  had  been  given,  charging  D.  G. 
as  a  Shar^dder  for  the  Time  being:— i/ef<f,  (Aol  the 
Plaintiff  was  entitled  to  issue  Execution  against  D.  O. 
as  a  Shareholder  for  tie  Time  being. 
In  this  case,  Phipscn^  on  November  11th,  obtuned  a 
rule  <^<tlli"g  upon  one  Dominique  Causee  to  shew  cause 
why  execution  should  not  issue  against  him  as  a  ehare- 
bolder  for  the  time  being  of  the  Universal  Gas-light 
Company,  upon  a  judgment  signed  and  entered  up  by 
the  plaintiff  against  the  Company.   It  appeared  from 
the  affidavits  upon  which  the  rule  was  moved,  that  a 
verdict  was  obtained  by  the  plaintiff  in  an  action  agtunst 
the  Company  for  110/.,  the  balance  of  salary  due  to  the 
plaintiff  as  engineer  to  the  Company;  that  judgment 
was  duly  signed  in  the  action,  and  a  writ  of  neri  facias 
issued  against  the  goods  and  chattels  of  the  Company, 
and  the  ^erifis  returned  nulla  bona,  as  there  was  not 
sufficient  pnqterty  of  the  Company  at  their  place  of 
bunnesB  to  defray  the  expense  of  the  levy ;  that  tiie 
place  of  business  bad  rince  been  closed,  and  tliat  a  writ 
of  execution  against  the  property  of  the  Company  wonld 
be  wholly  unavailing:  and  that  the  only  chance  of  ob- 
taining any  part  of  the  plaintiff's  claim  was^  by  pro- 
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CMfiag  against  tte  zafividiiBl  iDflmb«n.  That  the 
CampauTwas  o«a^«t«ly  n^^tmni  nodar  7  &  8  Vict, 
ft  110.  That  a  eMawnt  aignetl  by  Doaumqiw  Canaaa 
to  Bot  aa  <MM  of  tJH  proviiioii^  oonaittae,  wd  to  take 
Aaaea,  waafiled  in  the  Re^atration  Office;  that  he  was 
alaa  a  party  to  tha  deed-ef  eettlemeDt,  sod  was  appointed 
director.  That  the  dead  »f  aetUeaaent  oontained  a  re- 
cital,  that  the  KTerat  partk*  hereto  had  taken  shares  in 
the  Company,  and  that  each  director  Aould  hold  fifty 
lAarea.  Ana  the  affidarits  ftiither  stated,  that  no  trans- 
fer of  any  shares  by  Dominiqae  Canfae  was  reg^tered 
at  the  omee  np  to  the  6th  November;  and  that  a  notice 
oi  the  preecmt  application  had  beao  loft    his  residenoe. 

Jhffvitrd,  Ser)t.,  (Nov.  24),  Viewed  cauee. — There  is 
tide  objection  to  the  preaeDt  application,  ^at  it  is  pre- 
daaly  the  same  as  aae  made  by  the  plaintiff  a^faanst  the 
deisndant  in  IMnity  Tenu  last,  iriiKh  ma  disohaiged, 
wKh  oosta.   ( 12  Jur.  630).   Bat,  if  not  the  some,  the 

Slaintiff  has  not  paid  tiie  oosts  of  the  former  one,  and 
e  isnot  entitled  to  be  heard  now.  In  Doe  d.  Feldon  r. 
Mtotf  (8T.R.  645),  preoeedinge  in  ejectment  were  stayed 
till  the  oosts  of  a  former  ejectment,  brought  by  the  lessor 
of  thephuntifT against  the  defendant's  father,  aa  the  sane 
title,  were  paid.  But,  independently  of  the  qaestktn  of 
costs,  this  is,  in  effect,  the  same  application  as  the  pre- 
Ttous  one ;  it  is  between  the  aame  parties,  and  has  the 
same  object,  viz.  that  execution  may  issue  against  Causse 
on  the  judgment  ebtamed  against  the  Company;  and 
vhetiier  he  is  described  aa  a  fininer  or  a  present  share- 
btdder,  is  immateriaL  TUt  r.  DUom  ( 17  Law  Jonm., 
N.Sb,C.P.,6l)  di^s  from  the  preamt  ease,  that  there 
the  aecond  a^pucation  was  not  nade  m  the  aaan  name 
aathat  in  which  the  first  was  made.  But,  in  Seff.  r.  7%e 
MtmcheaUr  and  Leeds  lUnttPw  Cbaipaf^,  (8  Adol.  & 
£11. 413),  the  applicati<m  was  for  a  nrtioFari ;  and  the 
Court  aaid,  the  rule  of  jtractice,  if  not  altogether  uni- 
rtaml  and  inflexible,  is  as  nearly  so  as  possible,  ^at 
the  Court  will  not  allow  a  party  to  aucoeea  on  a  second 
B|fplieation,  who  has  previously  applied  for  the  very 
same  thing  without  coming  properly  prepared.  Besides 
which,  there  are  no  matenau  to  shew  that  Causse  was 
a  shareholder  at  the  time  that  the  contract  was  ent«-ed 
into.  By  sect.  3,  **  shuvholder"  means  a  person  entitled 
to  ■share,  and  who  haa  exeonted  the  dead  of  aetUement. 
The  &et8  which,  in  SeM  t.  JBeritd^,  (16  Law  Jonm., 
N.  S.,  C.  P.,  107),  were  held  insufficient  to  eaUblish 
tiut  the  defendant  was  a  member  at  the  time  of  a  judg- 
ment entered  into  agaiaat  the  company,  were  stronger 
iban  those  relied  on  by  the  plaintiff  in  this  case. 

SJHtmle,  J. — How  can  you  get  over  the  Ihct,  that  the 
eed  reoites  that  the  parties  tbM«to  hmt  taken  ahares, 
and  no  transfer  appears  ?1 

Phipaon,  in  support  of  the  rule. — As  to  the  nonpay- 
ment of  costs,  this  case  is  not  governed  by  the  practice 
in  cases  of  ejectment.  The  action  of  ejectment  is  pe- 
culiarly a  creation  of  the  courts ;  bnt  there  is  a  reason 
for  requiring  costs  of  a  previous  action  to  be  paid  before 
Mimitting  a  plaintiff  to  proceed  in  a  secoiw,  bocasse 
ue  pferious  aetion  cunot  be  pleaded  as  an  ertoppcl  m 
bar  of  the  second.  (Dob  d.  BUuUtirH  v.  SUmdStk^  3 
Dowl.,  N.  S.,  30).  It  is  said,  in  the  8th  edition  oi 
Chitty's  Archbold's  Practice,  p.  1204,  that  astay  of  pro- 
ceeding in  a  second  action,  until  costs  of  a  former  acUon 
are  patd,  will  not  in  general  be  granted  when  the  first 
aetion  was  not  decided  on  the  merits;  and,  in  p.  1297, 
the  rule  ^for  judgment  as  in  case  of  a  nonsuit )  cannot 
be  moved,  with  a  stay  vf  proceedings,  nor  will 'the 
Conrt,  unless  under  peculiar  circumstances,  make  it  a 
part  of  the  rule,  that  the  payment  of  the  cMts  shall  be 
a  condition  precedent  to  ulterior  proceedings.  The 
aent  is  a  totally  difierent  a|)pIication  from  the  former, 
which  wae  for  execution  against  Can  tee  in  hischaraeter 
cf  farmer  duuvfaoider  in  the  Company ;  the  present  is 
WMOBthimaaaahmhtMerjWsilafMMMfy/  wd  the 
IbUlltiflBor  the  tm  «laMsa.of  abanhaUen  as»  vaxy 


I  dlffiwCTt  nadw  7  &  8  Vlot.  e.  11^  a.  66.  The  fbnan 
I  i^lkation  waa  disduugad  not  on  the  merits,  \mt  m 
!  some  tedi^eal  objeotiona,  liie  Couit  demduig  tlvt  tbe 
^uKtiff  bad  no  loena  standi  in  conrt;  that,  m  wrfntnf  i 
not,  there  waa  no  notice  at  all— 4he  one  on  wi  tick  be: 
ndied  having  been  exhao^d  by  a  previous  applicati«t 
made  under  it  to  a  judp  at  chambers.  And  though  the 
cases  establish,  that  where  a  man  has  the  oppertanit; 
of  ^plying  to  tfaeConrton  proper  matfflials,  in  the  fint' 
instanoe,  he  cannot  make  a  second  application  on  tbe 
same  materials  amended ;  yet  no  case  diews,  that,  when  t 
new  state  of  things  exists,  an  application  under  an  old 
state  of  things  is  a  barto  &  subsequent  application  under . 
the  new.   A  sd.  £a.  might  have  issued  without  notice 
at  all  before  the  passing  of  this  statote,  whitA  snbsfi- 
tnted  the  yatnt  application  in  the  plaee  of  a  ati.  &.; 
and  it  ia  a  matter  of  right,  under  the  60Ui  seetioa, 
that  creditors  EdiouM  have  thefniits  of  their  judgmonti 
againat  the  shareholdere  of  a  company.   As  to  Causae' 
not  being  a  Aarehcdder,  then  «an  oe  no  doubt  as  to  his 
hawing  at  same  time  been  a  shareholder;  and  his  liabi- 
li^  is  cemtinned,  by  sec^  13,  until  a  transfm-  (tf  lus 
wu<BB  is  registered:  and  he  does  not  now  pretend  that 
such  a  transfer  has  ever  been  made ;  therefore  he  is  still 
liable. 

Golhuk,  J.* — As  to  the  first  question,  whether  the 
Court  should  postpone  the  hearing  of  the  pieaentapidi- 
oation  until  the  eoata  of  the  previona  one  ham  been 
paid,  w*  think,  that,  as  the  defiBiidant  Cassse  tOa  got 
an  cmerin  his  fovovr  for  those oest^  and  itdoesnotn- 
pear  that  be  cannot  enforce  it,  no  sufficient  grsmm 
iMva  been  riiewn  for  ataying  proceedings  till  tin 
costs  are  paid.  As  to  whether  Cansse  is  or  is  net  a 
shareholder,  there  can  be  no  contest.  By  tiie  3rd  sec- 
tion of  7  &  8  Vict.  c.  no,  the  word  "shareholder" 
means  any  person  entitled  to  a  idiara  in  a  oiHnpray, 
and  who  has  executed  tiie  deed  of  settlement.**  Toe 
deed  in  this  case,  which  Causae  has  executed,  recites 
that  he  had  taken  shares;  and  by  the  I3th  section  his 
liability  aa  a  shareholder  continues  until  he  has  made  a 
return  of  a  transfer  of  his  shares,  pursuant  to  the  pro- 
visions of  tiie  act.  This  he  has  not  done ;  therefore,  he 
seems  to  be  a  shareholder  for  the  time  beios:,  and  pro- 
perly subject  to  this  execution.  Bnt  the  wbjeeHon  to 
the  rule  is,  that  a  former  applioatiMi  has  imsoccessftillj 
been  made  to  tiie  Court,  wnioh  waa  snbatuitiaHy  the 
same  as  the  present.  No  doubt,  had  that  nppU< 
cation  been  heard  on  the  question,  whether  or  nt 
he  waa  a  shareholder  of  the  company,  the  Court  wonU 
not  now  entertain  that  qnestion  a^n;  bat,  in  th< 
former  case,  the  origin^  notice  required  by  the  act  wai 
oonridered  to  have  been  exhausted,  and  the  plaintiff  wen 
in  the  same  position  as  if  no  notice  at  aH  had  been  giTcn 
uid  on  that  ^ound  the  Court  dtschar^  his  rule.  Ii 
the  present  instance,  he  stands  in  a  different  position 
he  has  given  a  new  notice ;  and,  without  doing  violenct 
to  the  established  cases,  I  think  we  may  reasonabh 
held  that  he  is  entitled  to  be  heard  on  his  present  appu 
oation,  and  that  this  rule  most  be  nude  absolute. 

Madlb,  J.— I  am  of  tiie  same  opinioii.  Upon  thi 
former  occauon  the  Court  held,  that  the  notice,  u^i 
which  the  qn^ion  arose,  was  not  sufficient  to  entidl 
the  plaintiff  to  proceed  against  tile  defendant  as  i 
former  shareholder  of  the  Commmy.  At  present  a  cBI 
ferent  state  of  fitcts  exists,  on  which,  withont  nforeno 
to  the  former  application,  he  is  entitled  to  the  remed; 
he  seeks.  If,  on  the  former  occasion,  the  materials  a 
which  the  plaintiff  proceeded  had  not  twen  sufficient 
he  luving  the  opportunity  of  making  them  sufficieni 
if  be  had  now  introduced  something  different,  whic 
he  might  have  introduced  before,  the  Court  mi^t  hav 
ref^MBd  to  entertain  the  application,  and  certainly  wonl 
not  have  heard  it,  if,  on  the  pnrvions  houring,  the  sain 


*  Wilde,  C.  J.,  wm  absent  from  fflbess. 
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MMtiM  B«w  sabnkt«d  to  Umb  had  bew  deeUed ;  bst 
T  think  tfaat  amw  ve  an  not  daeiding  tt*  aaiM  qoae- 
Hem  as  we  wtn  thoo.  Ob  tbe  otb^  poinit,  I  oomd- 
viUt  mj  BrUbmt  ColtaMH. 

WiiMiMs  J. — I  am  of  the  same  opinion,  and  tiiink 
Oat  tUa  eaaa  &Uancither  within  tba  prineipla  nor  the 
af  tfaft  rab  whMi  govanad  fmnar  dad- 
i  OK  tUaanlijeet.— Alb  oAmW*. 

STTTIKGS  IM  BAl^C  AFTER  UICH.  TEItH. 
Caaunv  Mid  Anothrr  a.  AKnAntn^ZHfe.  8. 


 to  hrinpBome  a  €cayoef^  Wool. 

,  Smri,  «r  oCAar  M«/  Merehemdi$$/*  Bari 
mttttaeeei  TmSy  TaOlaw  and  Hidttnotioex- 

«ad  Aji^'  7%Ma,  "  onij  ft>  deHwr  the  aame^  on  bting 
rmtifrmskt  9afi>Utm»:—For  Wool,  One  Pem^  Ha^- 
pmmf  per  Pmmd  proMd^  and  One  Feni^  Halfpenny 
mnd  OmtMkA  ^  a  Pamjf  per  Pound  immre$tedi^ 
>r  At  mer  T%rte  Artidee  tuparate  Rate*  were 
M'^  ^  *k  OmCmh  wof  to  Bitls  of  Lading  at 
«M  Sale  ^  TVvMb,  witkota  Pr^ttdiee  to  the 
Okmttrrm^.  T%e  Skm  returned  wiA  aJuU  Cargo^ 
'  y jr  •  ^all  Portion  mfy  ef  Wool,andthe 
.  n^K^Bort,  mdee,  and  other  lepalMer- 

Mm,  am  He  CkarUrer  waa  4tt  LOer^to  O^a  fiOl 
Cerf  «f  kgai  Merekandiee  other  l&m  ^  epenAed 
Ar^da;  imA^tke  aamke  Freight  woe  tohevrndae  if 
ACmyohadeomnatadentir^^thoeeArtidBMaeeord- 
%  (a  lie  Terme of  the  Chmrterparlgf. 

SnmA,  Oat  the  Stnownereieere  at  leatt  entitled  to  the 
meOmt  timtrntt  of  height  to  ptofobley  ae  Datnagea 
firaSrmeh  efControet^  tn  not  loading  aeeording  to 

BuA,  Aaf  there  waa  no  Ambiamity  upon  the  Face  ^ 
^Ckmvipmtp  toodmit  Parol  Feidenee/or  the  Pur~ 
pHc^  Anriua  aoAo  waa  topayjor  premng  onjr  Wool 
^  might  be  JUpped. 

iImh|mL  qd  a  <durteiparty.     The  declaration 
■Me^itna^grMd  betwean  the  plaintiK  and  defend- 
«i.  Ihit  tlH  Mp  Pukfield,  being  tight  sheold, 
«tt  in  eoaTcniMil  q>aad,  having  liberty  to  take  oat 
W  the  dup'a  boiefit,  for  the  Cape  and  Port  Phi- 
nd  fxoeBui  to  Hobatm'a  Bay»  Fort  Phitin,  or 
m  anr  OavBBto  m  Ae  might  mMy  get,  uid  there  load 
bea  &e  &ct«aB  of  the  said  defeDoant  a  foil  and  com- 
vhte  eaig*  of  wool,  tallow,  bark,  or  other  l^al  mer- 
dte  qnsntitjr  of  bark  not  to  exceed  mly  tons 
laVfAsaLfltnr^^  without  the  consent  of  the  roaater, 
nd  tbe  qnatfty  of  tallow  and  hides  not  to  exceed 


*  flto  a  whwmmit  day, 

jn^saa  appftid  to  Am  Coart  tiial  m  fonn  of  writs  of  aieea- 
■  ^pbt  be  etjaiij  fay  tbe  judges,  for  tlte  pttrpose  of  gtrfaig 
fact  late  stiC  7  &8  Tict.  c.  lift,  i.6B,  u  no  fonns  nnder 
bed  yet  been  pnraielgalad  iff  the  jn^es.  lite 
■ksMtiMi,  wWahgtreepowertotheCtNutteiMkaanorder 
waaCm  to  isBBe  aniiMt  a  rtacaltolder  witboat  ■  soirs 
thaC,  "fat  such  osass,  snab  fcrm  of  writs  of 
ha  aaad  oat  of  the  eoorta  of  law  sad  aq^tf 
cMac  effMt  to  the  pforision  fa  thtt  behalf 
,  as  tbe  jadies  of  sadi  coarts  le^Metirely  shall  from 
mm  to  time  thnk  fit  lo  order." 

VuaiAJaa,  J.,  nfened  to  Srdf  t.  Martin,  (6  Mae.  Bt  W. 
MV  wfeeae,  m  nCmsHe  to  a  nmilar  pnmsioii  contained  in  the 
1  ft  XTkC  c  IM,  a  psa^  was  held  at  ^beitj  to  frame  himself 
■A  vit  aa  ha  la^abtd  aader  thtf  statute,  befote  tbe  jadrns 
W  h\  iMil  tha  new  fcnae  of  writs  Ibr  that  purpose,  and  wUdt 
*g  wmM.  LMpa—ead  to  da  by  tbat  itatwte. 

Taa  Cavar  Aenapaa  reeauaanded  Pi^woa  to  adopt  die 
•Ml  ef  ftaai^  WaMrif  Ike  pupsr  Cm  «f  writ*  as  Mag. 
■te  Aa  ^naaHlBHaib  Iha  SMot  aaaaaalnt  aaaiao  to 


eighty  tmiB— «at  axeaadtng  what  she  covld  raaoonabfy 
alow  and  carrr  over  and  abore  her  tackle,  apparri,  pn^ 
viaiona,  and  mmitare;  and,  being  ao  loaded,  ahnaU 
herewith  piooaed  to  London,  in  any  dock  the  dsfiai 
ant  might  ^paint^  or  as  near  tbeevanto  as  ahe  migfat 
safelv  get,  and  deliver  the  same,  on  being  paid  freiglilt 
aafollowa:— For  wool,  onejpoDny  halfpenny  par  pond 
ineaaed,  and  one  peony  halipcwiy  and  ona^ghtn  of  a 
penny  per  pound  nnpreased,  gnao  weight;  tallow,  9. 
per  ton  ^  SOewt. ;  bark,  4/.  par  ion  tf  20  ewt.;  ani 
hsdea,  2^  per  ton  of  20  cwL,  all  grese,  (the  latter  not  to 
exceed  20  toa^  without  conaent  ai  the  ea^itain),  in  fiili 
of  an  port  ohargea  and  pilotage,  as  cDatosnary,  the  act 
of  God,  the  Qneen'a  onenuet,  fir^  and  all  and  ormf 
other  dangers  and  aoridoite  of  the  oeaa,  rivvn,  and 
Ttgationa,  of  whaterar  natare  And  kind  soever,  duiing 
the  said  voyage  always  excepted.  One-third  of  As 
&eight  to  be  paid  in  cash  on  anloading  and  right  delk 
very  of  the  caq^o,  and  tbe  remainder  in  cash  orbyap^ 
proved  bills  at  two  months  foUowii^.  And  it  waa 
tiieraby  tben  fiicther  agnad,  by  and  iMtwean  the  aaid 
partiea,  that  ninety  working  dura  at  Part  Pl^ 
shoold  be  allowed  the  daftndaat,  if  the  ahip  should  not 
be  aooner  despatched  for  Loading,  and  ten  d^on  da* 
ranrrage  over  and  above  the  said  laying  days,  at  HML 
per  day,  and  that  the  penalty  for  non-  per  furnunNo  af 
the  said  i^^aement  riionld  be  3000/. ;  that  An  aUp 
akonld  be  rep«nrted  at  the  Cnatom-hotiae,  London,  bv 
tiie  broken  tnonm  deaeribed,  as,  to  wit,  Mesen.  F.  m 
Co.;  that  the  ship  should  be  addresaed  to  the  defaad- 
aat's  aganta  at  Port  Philq>  thercia  deaorilMd,  a^  to  wi^ 
Messrs.  B.  &  Co.;  that  the  eaigo  Aonld  be  broaght 
alengmde  the  vessel  at  tim  defbn&nt's  risk  and  axpaaae, 
stowed  and  tfaohatgad  anaoadtng  to  ttie  oaotom  of  tha 
port;  that  the  eaoitain  ahouU  ^^n  UUa  of  lading  «fe 
sny  rate  of  Mgfat,  without  nrejudiee  to  tiia  chaato>« 
pvty ;  ^at,  ia  tiw  ewnt  of  ttie  defendant's  agcnto  aot 
having  aidteiaBt  wool,  ^y  dsonld  be  at  liberty  to  laai 
100  tons  of  baric  In  lieu  of  SO  taaa,  upon  paying  aa  ad- 
ditiooal  10a.  per  in  for  the  wiMk.  And  it  was  theee- 
by  then  fnrlbOT  agreed,  Aai  the  vessd  should  not  sail 
from  London  later  than  the  SOth  di^  of  Srptembertiun 
aect  fidlowiiu;,  to  vrit,  the  80th  day  of  September,  a.o. 
1M4;  that  the  defendant  should  not  be  at  liberty  to 
ship  marefaandiae  in  the  cabin  withoat  permissien  front 
the  esfitain ;  and  that  tbe  ship  should  not  be  detaiaed 
at  tlw  Cape  later  titan  ten  d^s,  wind  and  weather  pea- 
■sitting.  The  declaration  tiun  averred  nutnal  pronuasi 
and  perforBsanea  by  tbe  tdaintiflb  of  aU  thinga  to  be  by 
t^  pMifimnad.  Bnadi  by  tfaedeiewlant,that  hedid 
not  load  the  veaael  with  a  cargo  of  wool,  tallow,  bark, 
or  otiior  legal  BMBdiaadiae,  at  Hobson's  Bay,  Port 
Fhil^,arc(nding  totlM  tanorand  effect  ef  charten> 
par^.  Tba  deelaratien  also  contained  a  oonnt  A« 
mdgn,  and  far  money  pidd,  and  on  an  aoconnt  stated. 
Plea;  payment  of  It.  nto  court.  Rpplioation:  dn> 
maaae  ultra,  and  {asne  theveco.  The  cause  was  tried 
before  Wilde,  C.  J.,  at  the  sHtinee  in  London  after 
MiiAaehnaa  Term,  1M7,  wWn  it  appeared  that  the 
ship  Park&U  sailed  to  Port  PhiHp,  and  arrived 
there  on  ihe  Mh  Febraaty,  ao  late  in  the  wo4^  seaaea 
that  the  defendant's  agents  wem  unable  to  pnivids  • 
fall  cargo  of  wool.  They  accordingly  made  aa  arraa^ 
ment  with  the  captain,  expreesed  on  both  sidee  to  ba 
withoniprajadiaa  totheeharterparty,  under  which  tba 
Adp  went  roand  to  Sydney,  and  ultiraaiteiy  roturaad 
to  London,  aa  the  »st  October,  184fi,  with  as  faH 
aa,  aonsidenng  its  nature  and  stowage,  sha 
oanld  carry,  eanaistuu  of  -600  balas  of  wool,  waigli> 
iag  «0  toM,  ot  tallow  200  tmm,  of  bark  144  taoi^ 
atid  the  MMae,  gtmi,  hcraa,  hoofs,  boaea,  tro»- 
nafla,  skins,  and  wood.  "By  the  partiookn  of  demaaid 
the  plaintiffs  claimed  frei^t,  as  per  chartorparty,  on 
2604  bales  of  wool,  aasiage  weight  280  Ibe.  per  baio,  al 
lHL,MOtsaa  afbafk,  WtoM  «<  tolW,  and  Mton 
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of  hides.  The  defendant  contended,  that,  under  the 
charterparty,  he  was  at  liberty  to  ship  any  legal  mer- 
chandise; and^  in  case  it  did  not  consist  of  the  enu- 
merated articles,  he  was  to  pay  freight  after  the  rate 
current  at  the  port  of  lading,  and  not  necessarily  a 
freight  caleulated  as  upon  a  cargo  of  wool.  A  Terdict 
was  taken,  by  consent  for  the  pMntiffs  for  1740/.,  and 
it  wafl  agnea  by  the  counsel  on  both  aides  as  follows: 
That  the  rerdict  should  be  subject  to  the  opinion  of 
the  Court,  whether  the  construction  placed  by  the 
phuntifis  upon  the  charterparty  was  correct,  such  con- 
struction olaiminf^  freight  on  all  but  the  enumerated  ar- 
ticles and  quantities,  as  a  wool  fireight.  If  the  Court 
should  be  of  opinion,  that  such  construction  was  incor- 
rect, then  the  Court  was  to  declare  on  what  principle 
freight  was  payable.  The  Court  was  further  to  declare 
on  whom,  if  upon  any  one,  the  expense  of  pressure  was 
to  fall;  and  if  such  question  could  not  be  determined 
upon  the  charterparty  itself,  then  to  declare  what  qnes- 
tion  of  &ct  or  usage  arose.  And  it  was  further  agreed, 
tibat  the  question  of  damages,  and  also  any  question  of 
lact  or  usa^  between  the  parties  declared  by  the 
Court  to  an&e,  but  with  respect  to  such  questions 
only,  was  to  be  referred  to  a  gentleman  at  Uie  bar, 
and  the  plaintiflb  were  to  hare  liberty  to  more  on  the 
rejection  of  evidence. 

Charmtllj  Serjt.,  in  the  following  Hilary  Term,  ob- 
tained a  rule  calling  upon  the  plaintiffs  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  instead 
thereof  a  nonsuit  be  entered,  or  why  this  cause  should 
not  be  referred,  pursuant  to  the  terms  agreed  upon  be- 
tween the  parties  on  the  trial ;  against  which, 

Byleg,  Seijt.,  Martin,  C,  and  J.  Wilde,  (Dec.8}, 
■hewed  can8e,^The  whole  question  in  this  case  turns 
upon  the  construction  to  be  put  upon  the  charter- 
party.  First,  it  is  erident,  upon  the  face  of  IL  that 
the  parties  intended  to  fix  the  rate  of  freight  in  the  do- 
cument itself.  Their  object  was  to  obtain  a  cargo,  con- 
sisting  of  a  certain  quantity  of  wool ;  and  a  restriction 
ma  put  upon  the  quantities  of  certun  other  articles, 
not  from  any  objection  to  the  articles  themselves,  but 
to  ensure  the  bulk  of  the  cargo  being  wool ;  at  the  same 
time,  there  must  alw^s  be  a  limited  portion  of  other 
goods  as  dead  weight,  for  the  safe  navigation  of  the  ship. 
It  is  clear,  also,  that  the  bulk  contemplated  was  wool, 
from  the  eUpulation,  that  100  tons  of  bark  might  be 
shipped  in  the  event  "of  there  not  being  suffiuent 
wooT.**  Then  the  words  are,  "that  the  ship  is  to  de- 
liver the  aame  on  bung  paid  fr^ht  as  follows,"  and 
the  rates  are  fixed.  Such  a  constmcUon  must  neces- 
sarily he  put  uyon  this  clause,  which  fixes  the  amount 
to  be  paid,  as  will  make  it  co-extensive  with  the  clause 
which  fixes  what  is  to  be  shipped ;  and  thus  the  mean- 
ing is,  that  the  pldntiffa  are  to  be  paid  for  the  wool 
brought  home  after  the  rate  for  wool  fixed  in  the 
charterparty;  for  the  specified  quantity  of  bark,  tal- 
low, and  hides,  after  the  rate  fixed  for  them ;  and  for 
the  residue  of  the  cargo  as  if  it  had  been  wool.  If  this 
is  not  the  trae  constmcUon,  and  the  defendant  was  at 
]ibert;{r  to  brins;  home  a  full  cargo  of  other  legal  raer- 
chanmse,  and  have  it  delivered  to  him,  on  paving  for  it 
the  rate  of  frnght  eamot  at  the  port  of  fading,  all 
these  stipulations  in  the  durierparty  are  perfectly 
nselees,  and  the  only  advantage  the  pluntiffs  get  by  en- 
tering into  it  is,  that  a  cai^go  of  something  is  to  be 
brought  home,  and  possibly  something  the  freight  for 
which  would  yield  them  a  very  inadequate  remunera- 
tion. Besides  which,  it  can  never  be  contended,  that 
the  charterparty  only  intended  to  fix  the  fi^ight  to  be 

{>aid  for  the  least  important  items  in  the  cargo,  and  to 
eave  the  freight  for  the  great  bulk  of  it  unfixed.  Se- 
condly, the  authorities  are  in  favour  of  the  construction 
here  contended  for.  The  case  of  Moonom  v.  Pooe,  (4 
Camp.  103),  a  Nisi  Frius  decision,  upon  which  the  de- 
fendant viU  rely,  decided  only  tht^  tM  shipping  two 


out  of  three  enumerated  articles  was  a  falfilment  of 
contract  which  required  the  three  articles  or  othe 

rds  to  be  shipped.  And  Irving  v.  Cleg^  (1  Bin^ 
C.  63]  recognises  that  ruling,  Bot,  admitting  tha 
the  defendant,  under  the  words  **  other  legal  merchan 
dise,"  was  at  liberty  to  ship  goods  other  than  thos 
n)ecified,  the  question  still  is,  what  freight  ia  to  be  pu 
for  tbemt  The  pleintifis  contend  that  Uie  same  freigli 
is  to  be  paid  as  if  the  ship  had  come  home  empty.  I 
TAomas  v.  Clari,  (2  Stark.  450),  the  charterpartjr  ape 
cified  a  variety  of  articles,  and  fi%i^htwas  to  be  paid  fc 
each  separately  by  weight.  The  ship  came  home  erapt^ 
and  the  defendant  contended,  that  the  proper  measur 
of  damages  was  the  amount  to  be  paid  as  freight,  sur 
po»ng  the  vessel  to  have  been  laden  with  one  of  to 
specified  articles  which  would  have  yielded  the  low« 
amount  of  freight.  But  Abbott,  C.  J.,  told  the  jur} 
that  tlie  proper  course  would  be  to  estimate  the  freigfa 
by  means  of  an  average,  so  as  to  take  neither  th 
greatest  possible  freight  nor  the  least.  The  plaintiRe 
however,  here,  do  not  ask  the  Court  to  go  so  for  a 
tliat ;  they  are  content  to  receive  what  the  defendac 
in  TAomas  v.  Clart  was  content  to  pay.  Capper  i 
Fwster  (3  Bing.  N.  C.  938)  recognises  the  rule  as  lai 
down  in  I%mas  v.  Clarhy  and  is  a  direct  authority  i 
favour  of  the  plaintiffs.  There,  the  words  "  other  Ian 
ful  merchandise"  preceded  (in  the  present  case  the 
follow)  the  recital  of  the  enumerated  articles,  whic. 
were  to  be  brought  home  at  rates  of  freight  specified  fo 
each.  Tliose  articles  were  not  provided  by  the  char 
terer,  and  the  Court  held,  that  the  freight  was  to  b< 
paid  upon  average  quantities  of  all  the  articles,  vbethei 
the  ship  returned  empty,  or  laden  with  a  cargo  o1 
articles  different  from  uose  ennmexated.  As  to  tbi 
words  "  other  lawful  merchandise**  meaning  goodi 
qnsdem  generis  with  those  specified,  there  is  no  diffi- 
culty. [Maule,  3. — "  Other  legal  merchandise"  meani 
merchandise  having  that  sort  of  legality  which  belong 
to  wool,  tallow,  and  bark,]  If  the  goods  bear  an  ana 
logy  to  the  specified  goods,  they  are  to  be  paid  for  afte' 
the  rate  stipulated  for  those  to  which  tney  bear  ai 
analogy:  if  they  bear  no  analogy,  then  they  are  to  b< 
paid  for  as  if  the  ship  had  come  home  empty,  or  as  i 
the  enumerated  articles  had  been  shipped ;  they  mus 
be  ejusdcin  generis  only  to  this  extent,  viz.  that  the] 
must  pay  the  same  amount  of  freight  to  the  ahipownei 
Assuming,  then,  the  plaintiffs  are  entitled  to  he  pai< 
as  for  a  wool  freight,  is  it  to  be  aa  for  wool  pressed  o 
unpressed  1  So  fiir  as  the  amount  of  tiie  verdict  ia  con 
cerned,  it  !s  immaterial,  for  a  higher  rate  is  to  be  paii 
for  the  unpressed  than  for  tiie  pressed  wool,  as  less  o 
the  former  conld  be  carried  than  of  the  latter,  and  i 
caiyo  of  one  or  the  other  would  pay  nearly  the  sam' 
freight  to  the  shipowners. 

Channell,  Serjt.,  BramuxU,  and  Sir  Eardley  Wiltnol 
in  support  of  the  rule. — The  only  plea  upon  the  recor< 
is  payment  into  court  of  \a.  The  breach  of  contract  ta 
therefore,  admitted ;  and  the  question  ia^  to  what  da 
mages  are  the  plaintiflb  entitled  7 — and  the  measure  o 
them  will  be  the  amount  of  freight  to  which  they  wen 
entitled  by  the  charterparty.  First,  the  cases  o 
Afoorxm  v.  Paffe  (4  Camp.  103)  and  Irmug  r,  Cle^ 
(1  Bing.  N.  C.  53)  establish,  that,  under  the  word 
"other  legal  merchandise,"  the  defendant  might  hav< 
brought  home  a  caivo  not  consisting  of  the  enumerate( 
articles.  [Maule,  J, — ^That  is  hardly  denied  by  thi 
plaintiffs.}  In  Capper  v.  Forgery  recognising  ThomA 
V.  Clari,  the  words  "  or  other  legal  merchandise"  d' 
not  occur  in  the  charterparty.  \}Vilde,  C.  J. — It  wft 
agreed,  that  the  ship  should  receive  and  take  on  boarc 
whatever  lawful  goods  and  merchandise  the  chartere: 
might  cause  to  be  sent  alongside.]  It  appears,  at  al 
events,  from  the  judgment  of  the  Court,  that  the  inten- 
tion  of  the  parties  was,  that  the  ship  should  bring  hoin< 
a  cargo  ooniUsting  (tf  all  or  some  of  the  ennmaatet 
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.11  tfUm.  Hei«  it  was  not  necesaarjr  that  the  ship  shonld 
bna^  borne  a  ai^e  article  of  those  enumerated.  The 
pnaeipal  m^ter  decided  in  Oq^pcr  t.  Forstvr  was,  that 
the  dttesdant  had  availed  himself  of  a  privilege,  viz.  of 
Sltnig  np  his  cargo  at  St.  Mary's,  to  •  greater  extent 
tbsB      charteTpartyoontem^Uted.  It  is  evident  that 
ttai  does  not  toneh  the  main  point  in  this  case.  Se- 
eaadtj-,  ttw  defoidui  is  not  nonnd  to  pa/  a  wool 
M^i;  bal  that  becm  the  intention  of  the  parties,  tbev 
coau        Mod  so  in  so  many  wwds.   Ths  mte  to 
atirdy  eoBfined  to  certun  enumerated  artleles;  as  to 
tlis  tat  oi  the  cawo,  the  charterparty  is  ^Umt.  The 
dsAadsnt therefore,  to  pay  for  that  portion  a  reason* 
aide  qnantmn  meniit  fireight,  or  one  calculated  at  the 
cBTrent  rate  of  freight  from  the  port  of  lading  to  Lon- 
dflB.    Bat,  thirdly,  aasiuning  tlie  plaintifis  to  W  right, 
and  the  defaidaot  bound  to  pay  a  wool  freight  for  the 
otkM-  Icgsl  merehandiae,  then  the  damages  are  calcu- 
lated    IB  amHieoas  principle.   The  defendant  is  eu- 
Btled  to  ladneo  the  damages  by  the  actual  amount  of 
A*  «m(s  of  DfiMure  of  the  wool.  By  delivering  a  cargo 
ofnansBBd  wod,  so  mnch  as  would  fill  the  ship,  he 
hare  eomplied  with  the  contract.   The  cnstom 
■i4kefiBtiB|ih^  the  ahipownar  incurs  the  expense  of 
r"iBH|*>  li  dl  vrants.  It  inisht  be  a  gain  to  both 
paitia  to  carry  the  wool  pressed,  and,  if  so,  both  ought 
to  bear  the  crease;  bat,  according  to  the  plaintUb, 
tbe  lA'fifiiiiliiif  u  to  aeaid  nnpreaaed  wool,  and  they  are 
t»^wit,aDd  charge  the  defendant  with  the  whole 
oaiL   The  most  faToorable  view  which  the  plalnti^ 
an  entitled  to  take  is,  that  the  contract  wiU  bear  their 
aastraetiao  as  well  as  the  defendant's;  if  so,  the  qae»- 
tiaa  oagbt  to  be  decided,  on  additional  evidence  as  to 
earieB  er  othowiae,  by  a  jury,  or  by  reference,  as 
ipBid  ^on  by  the  parties.   At  Nisi  Priua  parol  evi- 
imm  is  sdmiwiWe  in  euch  acsae.  {.RtiberUmy.Fmwh. 
4EiBt,  laO;  ItiAertam  t.  Jaeison,  2  C.B.  412). 

Tim,  C.  J.^ — It  aeems  to  me,  upon  the  best  conai- 
daatka  I  can  give,  that  this  rule  ought  to  be  dis- 
^Mpd.  This  charterparty  i^tpeais  to  have  been 
Bale  (•  lUain  two  objects :  the  one,  to  secure  that  the 
^  iLxld  be  folly  loaded ;  the  other,  to  ascertiUn 
vto  tkot  shonld  yield  to  the  ahipo  wner.  In  the  case 
tfaihip  gwng  out  from  England  unprovided  with  an 
•■twwd  cargo^  to  a  Tery  distant  port,  to  fetch  a  home- 
nri  (Bgo,  it  is  qnite  nnosnal,  and  I  never  knew  of  an 
■dastt  ta  which  the  cbuterparty,  which  stipulated 
•aJy  ftr  the  latter,  did  not  prescribe  or  seek  to  prescribe 
atfit^  to  be  paid  in  such  a  fonn  and  manner  as  to 
^MMe  the  shipowner  to  calculate  what  should  be  the 
pD&B  of  the  cargo  80  to  be  brought  home  to  Um;  and 
li,  «B  the  face  <^  the  instrument,  it  appears  that  labour 
bsB  Wn  Wsioved  with  a  view  to  prescribing  certain 
ate  sf  fre^^or  modes  of  calculation,  one  would  not 
^^eef  te  find  any  jirovislon  whatever  omitted  for  that 
aaaeh  sught  eonetitate  the  greater  part  of  the  loading 
<f  thritip.  Still,  further,  if  provuion  is  made  pie- 
■riK^  the  rate  of  freight  to  be  paid  for  certain  goods, 
<nd  the  >hip|Hng  of  other  goods  is  contemplated  by  the 
cbsrtopatty,  and  no  stipulation  is  to  be  found  as  to 
(he  jaymrat  of  freoght  for  them,  one  would  expect  that 
At  pnsoibed  rate  of  freight  was,  in  some  measnre,  to 
be  lae  rale  by  which  to  ascertain  what  proceeds  the 
d^oaair  waa  to  ree^ve  for  bringing  home  these  other 
flMMi  nkh  iBSfieet  to  which  no  rate  was  prsieribed.  In 
tw  dttrtaparky  the  diip  is  to  sul  out  without  the 
Amiatt  ptovidma  an  outward  cargo.  There  is  a  sti- 
^htioB  appUeabte  to  frei^t,  and  also  a  sUpulation 
that  the  certain  aoay  sign  bills  of  lading  at  any  rate  of 
&t^jA— no  matter  what,  but  that  that  shall  not  al^t 
the  rate  in  the  charterparty.  Now,  if  he  is  to  bring 
bsaie  naenDmerated  goods,  bow  happens  it  that  the 
^vtctparty  provides  for  a  bill  of  lading  that  should 
ifKi^  a  certain  rste  of  frvJght  in  respect  of  those  goods 
via  not  to  be  the  role  of  payment  between  the 


charterer  and  the  owner?  It  was  to  be  without  preju- 
dice to  the  charterparty— reHBrring  to  the  charterparty 
as  to  the  place  where  was  to  be  found  the  rule  appHca* 
ble  to  the  payment  for  goods  shipped  under  a  bill  of 
lading  which  preecribea  some  ouier  rate  of  freight. 
Now,  the  charterparty  provides  that  the  ship  should 
go  out  and  be  loaded  with  a  full  and  complete  cargo  of 
wool,  tallow,  bark,  or  other  legal  merchandise,  restrict- 
ing Uie  quantity  bark  to  50  tons  Ibr  broken  stowsge, 
thequantity  of  tallow  and  hides  to  80  tons ;  and  the  whole 
cargo  is  to  be  delivered  on  making  a  certain  payment. 
If  that  payment  is  expready  mentioned  in  the  charter- 
party,  it  is  difficult  to  suppose  that  it  is  to  be  oUculated 
by  some  other  rule  than  that  which  the  charterparty 
provides,  the  words  being,  "  on  payment  as  follows." 
The  defendant  here  rei^oires,  that  the  homeward  caivo 
shall  be  delivered  to  him,  not  on  payment  of  freight 
as  follows,"  but  on  payment  of  freight  after  some 
other  calculation.  It  is  said,  a  reasonable  freight ;  but 
what  is  a  reasonable  freight  1  If  a  ship  Bhould  happen 
to  be  at  Port  Philip  seeking  a  cargo,  not  having  gone 
there  expressly  for  that  puipose,  or  under  any  contract, 
or  eallB  there  on  her  vray  home  from  India  to  do  tiw 
best  she  can,  the  current  freight  at  that  time  might  poe- 
nbly  be  a  reasonable  freight.  But  would  it  be  a  rea- 
sonable freight  for  the  owner  of  a  ship,  which  went  out 
from  England  without  a  cargo,  to  receive  one  at  Port 
Philip,  and  to  bring  it  home  1  What,  therefore,  is  to 
be  the  test  of  reasonableness  in  such  a  case  ?  It  may  be 
said,  a  reasonable  rate  of  freight  at  the  place;  but  that 
means  to  ships  which  happen  to  be  there,  and  which  do 
not  ^0  out  from  this  country  in  anticipation  of  being 
provided  under  a  contract  with  a  cargo.  Reasonableness 
thus  becomes  too  uncertain  a  test  to  apply  to  this  case. 
The  cargo  ts  to  be  delivered  **on  payment  of  freight  as 
follows.*'  These  words  precede  a  specification  of  certain 
article^  for  which  a  certain  amount  of  freight  is  to  be 
uud ;  and  (whether  the  words  **  other  legal  merchan- 
dise" mean  goods  ejusdem  generis  with  those  before- 
mentioned,  or  lawfal  merchandise,  without  reference  to 
any  description  of  goods  whatever)  no  provision  is 
made,  nor  does  the  charterparty  contemplate  any 
agreement,  for  freight  to  be  made  at  Port  Philip.  And 
it  is  obvious  that  if  a  ship  is  to  take  goods  thence,  to  be 
brought  home  upon  reasonable  freight,  that  the  freight 
would  be  agreed  upon  there,  and  not  left  to  be  agreed 
upon  when  she  returned  home.  That  is  not  the  com- 
mercial usage  in  adjusting  freight.  It  appears,  then, 
that  the  parties  here  have  agreed  that  the  ship  should 
go  out;  that  she  shall  be  fully  loaded  with  certain 
goods,  (that  is,  either  the  specified  goods  and  others  of 
the  same  kind,  or  any  others),  and  she  is  not  so  loaded. 
How,  then,  are  the  damages  to  be  calculated  for  the 
breach  of  contract?  To  ascertun  this,  we  must  endea- 
vour to  find  how  the  parties  would  have  settled  if  a 
cargo  had  been  brought  home  according  to  the 
charterparty.  That,  it  appears  to  me,  states  all 
the  payments  to  be  made:  none  other  are  antici- 
pated or  left  open;  for  it  says,  "payment  to  be 
made  as  follows;  and  then  the  rates  are  given,  to  be 
calculated  according  to  a  certain  rule.  And,  according 
to  copimercial  usage,  the  charterparty  would  be  so 
framed  as  to  enable  the  shipowner  to  judge  whether 
the  voyage  was  worth  his  undwtaklng  or  not;  and  it 
would  not  leave  it  men  to  the  charterer  to  bring  homo 
goods,  the  freight  for  them  to  be  pud  according  to 
some  uuprescribed  rate.  It  seems  to  me,  therefore,  that 
though  the  shipper  might  bring  to  the  ship  any  goods, 
(taking  the  largest  construction  of  which  the  woras  are 
capable),  yet  that  the  rate  of  payment  on  which  the 
cargo  is  to  be  delivered  is  distinctly  described  in  the 
chuterparty.  Then  the  plaintiff's  say,  "  Calculate  the 
rate  of  freight  according  to  the  terms  of  the  charter- 
party  In  the  manner  least  favourable  to  us  and  the 
most  favourable  to  the  shipper,  and  we  are  content  to 
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1w  paid  aeoordiBg  to  calraktioii,  Slup  the  pm- 
mitted  fiaaBttty  of  tdlonr,  of  hiAm,  atd  of  oarlt,  and 
Bve  m  tbe  mdglut  as  upon  wad  for  ih»  Beaidna, 
because  opon  the  faae  of  the  cbartorparty  a  eaigo  of 
wool  was  catttemplated ;  wool,  tlieB^re,  wtU  fomidi 
the  baeia  of  the  caundaiioB."  The  plaintiffi)  appear  to 
me  at  leaat  ntitied  to  that  for  which  they  eeQtead,oon- 
■knting  the  cfaarterparty  independently  of  aal^ority. 
But  I  diink  the  eooatmcUon  vrhiA  I  nave  jnat  stated 
fa  aecording  to  «  sola  and  an  aathorit^  wnith  aaglit 
DOW  to  be  conrideffed  aa  astaUfahed.  la  the  eaas  of 
2%MMH  V.  Clari  <md  Todd,  which  was  decided  in  the 
year  LB18,  thirty  yeats  aj^,  a  owtain  rule  of  conrtruc- 
tioo  was  fasd  down^and  has  heem  reoogmaed  atnee;  and 
I  «^{wehend  that  tkene  is  nothing  of  naore  importswte 
to  coBimerce  fltan  that  the  rales  of  law  adatmg  to  tha 
aotBstrnction  of -commercial  in^Tomentae^ttld  h%  made 
aa  certain  as  poaeibte.  It  was  said  in  one  of  the  insur- 
ance cases  not  long  ago,  in  this  coort,  tikat  the  ia- 
CMased  valoe  giren  to  toe  owner's  Mods  by  being  ear- 
BMd  from  one  ^ace  bo  anether  wonLd  be  iosnted  under 
tha  name  of  treigd^t,  bsoane  it  had  been  ao  decided 
before,  forssdiapeiiDdof  timathatitnughtTeaaoMbly 
be  Boppoaed,  that  penona  wteriag  into  poUaiea  gf  in- 
anrance  most  aontompfate  ndh  a  omatraatian.**  So  I 
wfy  here,  1^  notiiiag  can  be  mm  miacbioTona  tlua 
to  make  a  rule  a^ear  lUMsertain  (ercent  on  TCzy  rab- 
stantial  graonds)  wtuch  has  been  laid  down  for  woA  a 
kogth  aFtime,taat  the  poblie,  interested  in  tJw  brna^ 
^  eemneroe  to  which  it  relates,  may  be  mppoeed  to  be 
•ware  of  k.  Now,  in  Thomuse  v.  OUrk,  rt  was  laid 
dawn,  that  tlie  fteight  must  be  estimated  by  an  average 
M  the  enmnemted  articles.  The  fdmntiffii  here  do  not 
require  us  te  so  so  &r  as  th^  but  cMm,  wi^in  the 
anthority  of  that  ease,  fre^t  apen  a  consbmtien  lees 
femmble  to  th«aselT«s.  The  pruwtple  of  that  case  ie 
•ftwwards  stated,  and  the  eaae  eitad  as  an  au^ority 
for  that  ruie,  in  Lord  Tanterden's  Book  en  Shippiiw, 
(p.  278),  p^lfabad  twenty  years  ago,  aa4  which,  as  is 
well  known,  is  in  vety  genwal  nae,  not  onl^  amoagat 
fawyars,  bwt  amongst  the  commercial  man  of  thia  city. 
Than  comes  tbe  case  of  Gapper  t.  Fbrgter,  decided  in 
this  court,  in  which  TAmmm  v.  CKonfc  wae  reviewed, and 
the  anthority  of  Lord  Tenterden's  Book  on  Shipping 
lefiHred  to  by  Tiadal,  C.  J.,  in  the  foUowing  words: — 
"  The  opinion  expTMieed  by  the  vwy  learned  aod  ao- 
anraie  writer  at  the  law  oi  ships  and  shipping,  referred 
to  in  the  course  of  the  argnaaMt,  and  t^  ease  of 
f%cma9  V.  Clari,  the  dscisiw  of  which  was  not  appealed 
inaan  by  any  moUoa  to  the  omiit,  utpears  to  us  to  lay 
down  ud  eatnUish  a  rale  whkli  la  at  onea  jost  and 
maacnahle.  and  nay  ^ly  be  infeired  to  meet  Ae  in- 
tontiMU  of  the  eontmctingpartiaa."  Thatde^on  wm 
ikrvm  yean  ago.  St  is  upon  these  ewes  that  I  have 
formed  my  opinion  in  the  preaent  instance ;  and  it  ap- 
poara  to  mo,  undoubtedly,  that  the  parties  here  have 
mtended  that  we  should  not  have  to  inciuire  into  laxy 
ieai(«ablenefls  ti!  frmght,  or  into  any  rarovmstances 
dehors  the  dttrterparty.  The  chuterparty  gives  the 
rule— aaoertam  what  is  the  capan^  or  the  ship,  and 
then,  in  the  case  of  a  breach  of  oontraet,  ealoolate  the 
damages  upon  the  focrting  that  the  defendant  would 
have  performed  the  eentraet  in  the  way  most  favour- 
able to  himself,  and  least  fovourable  to  the  shipowners. 
I  Aink,  ther^ore,  that  the  inindple  contended  for  on 
the  part  of  the  phintifi^  is  the  comet  principle;  and 
tfart  tha  amouBt  af  tha  verdict  whldi  they  mn  eb- 
taiaad  ought  not  to  he  dfatarhed.  With  reapeet  to  the 
cost  of  prsariag,  the  queiM(m  for  the  Couit  ia,  whether 
it  should  be  sustained  by  the  riiipowaer  or  fey  Ae 
lUpper.  If  the  former,  then  the  diarterer  or  Clip- 
per ought  to  have  a  reduction  in  reapaetof  the  quantHy 
of  wool  upon  which  freigfat  is  allowed,  which,  not  being 
shipped,  of  conne  waa  not  wseacd.  Tha  ohartamrty 
afpemtaiMtobetotaUjrflQaBtintheiKli^  TheM 


ii  nothing  <m  tha  ^oe  of  tha  dmitsiMrty  wfaii^  wl 
enable  tlu  Court  to  oome  to  ihe  oonefuMon  w]m»  ob^ 
to  bear  it.  There  ia  no  aaabiguity :  t^  nubjec^ 
whflfly  passed  by— <left,  aa  it  asema  to  me,  to  ba  ^indi 
by  other  cironmatattcaB,  and  not  at  all  entering  with 
the  tatms  of  tbe  osntntot  botweoD  the  parties.^  1 
doubt  is  raiaed,  to  admit  of  parol  evidoiee  to  cnlaia  i 
and,  indeed,  were  parol  endcnca  admitted  in  thia  on 
it  would  be,  not  to  r«aoro  or  to  soi^ain,  hut  to  croa 
a  dotd»t.  There  ia  w>  gmnad  to  wtarh  the  vwdiet « 
tiie  ktter  point,  and  laa  mle  mwt  ba  discharged. 

Maolu,  J. — I  also  think  that  this  rale  oi^^^t  to  ! 
diadmrged.  The  ofaattamrty  is  not  wiAowt  aon 
diftoul^,  beeaime,  aUhoo^  i^  ai  I  think,  expreari 
PORBita  uie  ahartater  to  famieb  a  caigo  of  other  goo 
besides  wool,  tallow,  hides,  and  baric,  it  doea  not,  i 
exprew  terms,  paoride  how  freight  is  to  be  paid  for  ti 
otiur  goods ;  at  the  same  tima^  it  menUms  ao  mm 
pftr  ton  do*  Aose  ennaaraied.  Praliably  one  reaai 
why  that  provision  might  lis  omitted  is,  that  It  veeni 
have  neipurad  a  ^peculation  upon  an  inimenae  mdel 
of  goo4»  Aat  might  be  shipped.  The  quertaoa,  has 
ever,  whether,  ftnon  tha  woids  of  the  wpi-aaa  stipt 
IntiMy  or  the  raaaeMtbla  intandmcwt  of  Urn  wmrda,  «■ 
can  sea  what  the  duatwpartv  iaitanded  should  ba  pd 
for  fosight  in  the  arcnt  <ff  other  gaods  not  enwmaraAi 
forming  the  «argo;  and  I  tiiink  we  can  see  tbnt.  Tl 
^pper  st^nlates  to  fotnish  a  fall  caivo— sipon  tb 
v^uJa  matter,  I  think,  a  fisll  earM  ^  goods  of  any  kin 
he  plomea,  providad  he  does  not  uiip  more  tlian  80  ton 
of  taUow  and  hidaa,  w  AO  tone  of  bark,  which  might  b 
iaomased  to  100  tons  nader  Mrenmstanoes  which  it  i 
Mt  neessmry  to  notice  hen;  and  he  has  a  right  t 
have  that  cargo  delivered  to  him  "  on  psy-meai  « 
&dght  as  follows."  Now,  I  think  that,  inasmudi « 
it  istobed^vered  **  on  pqrmcnt  affreight  as  fidlawi^ 
if  the  charterer  p^s  the  firei^  aa  follows,  he  baa 
right  to  have  the  goods  delsvemd  to  him;  md  i 
tbare  is  nothlDg  that  foUowu  aa  to  tha  pavmeaA  4 
frmght,  he  would  have  a  sight  to  have  the  ggtoi 
deliveaed  to  him  without  payment  of  any  fmif^ 
Fat  mstanoe,  you  conld  ao  eonstme  **  paymeB 
of  frmght  as  follows"  to  mean  that  there  was  n 
freight  at  all  provided  for  a  particular  kind  of  good 
Iwou^t  home,  then  he  would  have  a  right  to  tb 
sist  on  having  Aoee  goods  ddivered  to  him  witboi 
payiBg  at^  freight;  toeanae  ''on  payment  of  fre^^ 
as  fo&owB*'  seems  to  me  to  exolade  any  other  pc^ 
OLeni  of  freight  except  m  Mlows.  Suppose  tb 
oaigo  to  oansiat  of  uasanmemted  merchandiee,  wit 
tiw  eanapticoi  of  00  tons  of  bark:  if  ^  oa  paymmit  C 
freight  m  foilow^  means  on  payment  of  fr«^ht  wfot 
the  bark  only,  I  apprdiead,  in  that  case,  the  Mna 
would  have  a  right  to  have  lUs  whele  cargo,  dOO  w  M 
tims  of  other  goods,  tmdered  to  him,  on  paymant  e 
the  i^ipakted  amoimt  of  freight  upon  the  60  tona « 
bark  woly.  Now,  I  do  not  thmk  that  could  have  be« 
the  meaning  of  the  pwUes;  «4  all  events,  that  claaM, 
think,  eieotaally  excludes  any  reasonahle  or  any  im 
plied  freight— any  freight,  in  short,  not  provided  fo 
oy  the  charterpart^,  beeanee  he  is  entitled  to  bave  th 
floods  tendered  to  bui  on  payment  of  any  freight  tha 
18  provided  as  follows,  whether  reasonable  or  not;  am 
I  cannot  eonceive,  H  was  intraded  that  the  whole  oaigi 
of  the  merchandise  du>uld  be  delivered  without  pay 
ment  ef  any  frawht  for  it,  Ithiiric  thorn  words  mol 
be  eenstracd,  if  th^  will  bear  that  eonatruction,  satt 
to  wMvlde  for  the  mMit  of  otter  gooda  gmenlly :  aol 
ItUnkth^wlU  bear  that  eoMtmotien.  Conalderia( 
that  we  are  dealing  with  a  moeanttle  instmineat,  h 
which  the  substance  of  the  matter,  and  the  evidentl] 
pmdomsMBt  intention  of  the  puties,  is,  that  the  oaif 
IS  to  be  delivered,  and  freight  to  be  paid  for  It,  wi 
are  net  eenetminad  to  en^aBioetgrof  oonstniet^cea 
woald  ba  aypilad  t»  initwcala  af  «  nan  mgdai; 
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 1  af  HdB^  fdwHraga,  and  doonmioto  of  that 

I  ifciiA,  tliM  iftwi,  Amt  tlu  propsr  MMiwof 
mm  ^mmm  i%  that^  «a  a  fiiU  «mo  bdw  ddiiwid, 

Ac  wMiid  ini  Ml  to»  twMnil^  te  tlM  axumb 
teMoCtkestipilatMB.  bsiigao,  the  q«Hlioniii, 
t»«te  aMnt  of  dmurnMthapUntiA  oiitled  for 
^•twckrf iMitimn  If  tfaavanwraralwaysof  per- 
it,  «M  Uy  tUnk^  in,  vrtlmati^  the  da- 

^  tktf  tk«fdutificam  to  bt  pst  in  UMpodtiDB  they 

 JhaTebeenbibadthedefeiiaDipeifonadtheeoD- 

iwtaithawKf  jMatbwtbMunBatobimad^wd  the 
Ai^MvCuU*  to  thorn.  That  itthe  KauraUy  and  nni- 
■■■IIt  aail  roie,  T  tfaiiik ;  and  that  ia  all  that 

-  ....  ...  Whf*tetlw» 


iiMj  thiwg  »  tfcia  moi  gmta  nimJahiil  with  any  othar 
  '  'wtlMatber; 


 toda^deomvigr  

W9  waaj  dadda  aeooadiii^  1»  what  the 

 J  wt«t  to  weira,  and  aBcaading  to  a  wife 

wiiiAcataiB^bdaa^taalnBedaMofMMa.  Qmb- 
Ina  arii^  nadar  difimot  arts  of  dnwnitauMNa, 
»4a  whii  Mghfc  to  ba  the  jmcr  anMUrt  of  damn. 
BaAapltaMaapoEtwlian  ihe  ought  to  hwv  loiidcd 
iiiiiK  Mr  aad  tftera  wore  gooda  than  wkfeh 
'  ^  ^  pB*  on  board,  w«  Bom  BopMie  ^the 
ta-  mig^  periiapa,  hare  had  hu  ohofoe  of  the 

 r«rt^then«»a«DnapoMibULtyof  hio  loadfmr 

wtet  afvtinilar  kind ;  that  tha  good*  thm  wen  the 
jmwilih ,  tha  aoai  oocto—  to  hia,  and  tberooet 
MMfe  to  tha  afa^wner:  or  that  they  wen  at  the 
^  vcaoMitf  of  tha  aoaW  or  somewhere  interme- 
Ma.  M  joa  eoBld  aiiaw  that  Aero  wbi  a  psrtloiilar 
ami  tt  a»o  tbere,  wfaU  he  «mld  hare  got  and 
pi  ihapa  the  MOMUTe  of  daaMgee  might  he  the 
.wilt  of  thst  cavge.  Birt,  if  there  won  bo 
the  pwC,  ««  Most  aappeae  a  diffiewnt  itata  of 
— j»— dutacttwo  waanotmpplied  becanee  then  was 
■HteMply;  then,  it  may  b«,  you  may  t»kf  an  artr- 
l^efafithe  dtfihwat  kind*.  And  I  think  it  wm  in  that 
■V^peiaUT.tbatLoadTanterdea'eidee  of  avenge  wae 
■BtBuri  at— tha*  jon  miMttakeall  ponible  BOppeeitions, 
lli|uUy  Uw,  of  then  being  diffennt  khida  of  eanroes 
«»  ht  ihmed,  when  the  tnith  is,  that  then  wm  no 
mi  thostahlnruiavei^  yon  an  to  treat  that 
-imim  m  which  the  oentnet,  if  performed  at  all, 
-—Ihan  bees  pvftmed;  bntmehlaMt^gcHnny. 
■h^efdeeliagiritheoiitneta.  It  Is  Bot  ncoeBn^; 

 ,  to  go  apeaithat,  becnaai,  conatniHw  tfic  dbar- 

««e  to  pay  freight  on  the  temuwhidi  anin 
L^pabtod,  at  any  rate  the  phuntiffBareentitled  to 
—  Ii    ID   ahiefa  they  claim.   Then,  wiA  i^peetto 
ttepoceef  ^naaing,  I  do  not  think  there  in  any  anv- 
■fl"*/^  «<  «il  to  let  in  parol  eridenoe  or  evidence  of 
w  to  pK«u^.   It  is  olear  upon  the  ofaarter- 
p^,  that  preaMd  wool  and  aoprcBeed  wool  an  to  be 
■■idcred  aa  two  kinds  of  goods,  eldwr  of  which 
ftBAaitiiai  may  pieauit  to  be  carried  in  the  state  in 
nidkicie.  i  do  net  si^theT  an  not  to  be  weighed  and 
*«id;  ttoe  nay  be  a  little  diffracnee  as  to  weighing 
MAswagc;  b^  they  an  to  be  carried  aspreend  or 
■I  I  asml  wooi^atdigereatratee  of  freight.  Thecalen- 
Mtaa  waa  pnihably  nade  upon  tha  idea  that  a  ostgo  of 
■B  waf  the  other  woald  p^  pretty  mndi  the  same,  and 
Mm  is  oothtag  to  shew  that  then  wmild  be  any  dlf- 
Mee.   A  ten  wei^  ■  to  be  eartled  in  either  case, 
mi  then  waold  be  ftwer  tons  weight  oairied  of  nn- 
inasd  than  of  prenad  wool.   But,  however  that  may 
I  naeeiTe  the  jmasing  of  the  wool  is  the  affair  of 
pesno  who  dchvcn  it  to  be  osnied  ;  he  has  a  right 
hlwee  eatfaer  piasued or  napreesed  woel  carried, and  he 
■BBto  cxRcias  ih»  option  whether  he  pressee  It  or  not ; 
*U  hadtoooae  to  iaearaay  other  expenae,  as  (tf  warii-- 
^velBnov  ityha  >»yd»  to,  I  as*  na  rmob. 


tiiaasAn,.  on  the  gBsaad  that  the  price  of  pnsBing 
dumld  be  dednoted,  of  makiag  any  aUantion  m  tha 
ntdict,  or  leaving  tha  aattar  t»  ha  diBCBBMd  or  daoidad 
apen  hf  any  ooeaha. 

WmuM,  Jw— I  um  of  the  me  wrfnisa;  hat  Imnsk 
ooafas,  that,.bat  the  ease  «f  O^psr  r.  Jbntar,  1 
sheald  ham  Mt  gnat  difienlty  m  arriri^  at  that 
eirinien.  It  seuna  to  me,  that  it  ia  ^nfeotly  laaposrifah 
to  naka  this  role  ahsoliite  without^  mftfaet,overniliag 
that  casa^  The  way  in  which  the  diffioaltr  has  pn^ 
seated  itsdf  to  my  mind  ia  this:  it  can  haruy  be  omh- 
treverted,  and,  iadaed,  it  has  aot  been  eoAtoomrtad  aa 
the  other  side^  that  the  trae  roeosanof  dsaiagn  in  tiiii 
can  is  the  leaat  amoont  of  Mgfat  whioh  weald  hsn 
bean  payahle  to  the  plaiatifib  if  the  dsfaoda&t  bad  loaded 
at  I^  Philip  an  naabjeetionablB  oarfre.  Tharefon^ 
that  hada  to  two  inqniuM:  fint,  what  is  aa  ano1»ao» 
tlon^le  ovgot  and,  seoandly,  wliatia  the  least  freight 
p^aUeoBttbythateanaof  thacharteniarty}  NaisK 
the  ehartoparty  ooateanpkte*  that  the  ehnrteaer  ahall 
lead  a  cooploto  earn  of  wael,  tallowi,  bark,  hMas^  or 
other  legal  manehandise.  I  oertoinly  oannot  find  aay> 
thing  in  this  imfemmeat  which  eenstnias  the  Coart  to 
narrow  the  large  meaning  which  is  naturally  to  be  pat 
npon  the  terms  **  other  Te^  merchandise."  I  think, 
for  the  pnrpon  of  considering  what  iaaa  anobjection- 
able  cai^  it  is  impossible  to  namw  that  phxase  bj 
construing  it  to  mean  other  legal  merchandise  ejusdem 
generis.  For  example,  when  They  come  to  enumerate 
Uie  limits  within  wbtch  the  other  different  articles  an 
to  be  loaded,  we  itnd,  amongst  those  arttcln,  hides 
enamerated.  IT  we  hold  that  hides  &U  within  As  ex- 
preaslon  "  other  l«al  merchandise,"  it  is  my  difBcult 
to  say  they  an  ejnsdem  generis  with  tallow  or  bark, 
fbr  which  and  for  hides  tiie  stipulated  fi<eight  is  diflbpMi^ 
Tfaenfon  It  seems  t*  me,  open  the  tone  constrvetioa  of 
this  eharterparty,  that  we  dafondant  would  not  ban 
inenrred  any  bteaA  of  it  if  be  bad  loaded  die  ship  with 
a  ftill  and  complete  eaigo  of  anv  lenl  merchandise 
otiier  than  wool,  tallow,  hidesi,  and  baric ;  for  instanoe^ 
if  he  had  bronght  the  ship  hoine  full  of  cotton.  Theft 
the  next  question  is,  what  i»  the  least  fnight  which 
would  be  payable  for  that?  Undoubtedly  the  plain- 
tiffs are  bound  to  make  out,  that,  by  the  tenns  of  the 
eharterparty,  they  are  entitled  to  Uie  fnight  Uiat  they 
claim.  It  IB  not  a  question  as  to  wbat  they  oug^  to 
have,  but  to  what  an  they  entitled  by  the  tons  of  . the 
charteTpwty;  and,  cwtMnlyj  oonuderiBg  then  an 
freigfato  eanmemtad  for  certain  qtecified  articles,  and 
no  neight  for  any  <4her  than  those  spedfied,  I  shooU 
be  under  some  difficnlty  in  saying^  wen  it  not  for  the 
case  of  Capper  v.  ForneTf  that  this  was  not  a  case  in 
which  the  parties,  having  provided  for  the  freight  upon 
certain  articles,  have  leit  the  freight  npon  others  not 
enumerated  undefined,  because  the  only  mode  in  whish 
the  plaintifTa  could  entitle  themBelree  to  a  freight  upon 
thoea  articles  would  be  by  resortiug  to  the  pnncjple  of 
ejusdem  generis.  Bat  the  case  of  Capper  v.  Foriier 
certainly  goes  to  the  extent  of  deciding,  that,  at  least  as 
far  as  the  calculation  of  freight  is  involved  in  the  con- 
struction of  the  words  **  other  lasal  menhan^,"  they 
most  be  undeieteod  to  mean  other  legal  mmhandise 
ejusdem  generis ;  by  which  I  nndecatand  the  Conct  to 
mean,  that,  although  they  need  nat  necessarily  be  of 
the  same  quality  of  those  which  an  enumented,  they 
most  at  least  have  the  ineUent  of  producing  the  same 
qnanti^  of  f^ioht  to  the  owner  of  the  ahip.  And  that 
conatrnction  bemg  put  upon  the  present  oliarteaparty, 
it  seems  to  me  to  justiQr  tlie  vvdiot  which  has  besn 
found  fbr  tte  pUintiBs,  and  which  mvee  to  them,  as  I 
undMHtand,  the  least  freight  which  would  have  bean 
payable  if  the  oaigo  had  oonaieted  of  unobjectionable 
qaantiHea  of  tlw  enumerated  actides.  It  seems  to  me^ 
ihat,  eimaisteiitly  with  that  ean,  we  cannot  disturb  the 
verdict;  and  I  think,  for  the  fsasuna  given  by  my 
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Lord,  that  it  would  be  veiy  inexpedient  to  unsettle  tliat 
decision.  With  respect  to  the  qaestion  of  the  pressare 
of  the  wool,  1  understand  the  charterparty  to  mean 
nothing  more  nor  leas  than  this,  that  if  the  charterer 
chooses  to  send  wool  in  the  more  portable  shape  of 
pressed  wool,  he  is  to  pay  a  penny  hal^enny  per  pound ; 
if  he  chooses  to  send  it  in  the  less  portable  shape  of 
impressed  wool,  he  ia  to  pay  an  adTanoed  price  of  the 
ughth  of  a  penny  per  pound  more.  That  being  bo»  cer- 
tunly  I  tiunk  there  is  some  difficulty  in  the  case,  inas- 
much as  we  do  not  know  what  would  have  been  the 
exact  amount  of  the  frright  if  the  ship  had  been  loaded 
with  the  limited  quantities  of  the  enumerated  article^ 
except  wool,  and  the  complete  residue  of  the  cargo  had 
consisted  of  nnpresscd  wo».  But  that  is  a  point  which 
does  not  seem  to  have  been  controverted  at  the  trial ; 
and  it  seems  to  have  been  questioned  only,  as  to  whe- 
ther, looldng  to  the  terms  of  this  charterparty,  or 
without  the  aid  of  parol  evidence,  any  allowance  was 
to  be  made  for  pressure.  I  do  not  think  that  point 
arises  npon  the  construction  of  the  diarterparty ;  and, 
there&re,  that  it  is  no  objection  at  all  to  tbe  puuntim 
keeping  this  Terdiot.— jBtt/«  diteharyed  *. 


FAEB06ATZVE  COURT. 
Bablbt  «;  Thk  Eabl  ov  PoBTABLnrarox.-— Jljbv.  25 

A  Oodieilt  vrittm    the  sole  Legatee  therein  named,  in- 
aceuraUlj/  worded,  and  not  produced  till  some  Time 
after  ike  iVill,  which  had  alto  hem  m  the  Potieuion 
of  the  I^gatecy  pr<mounced  for  tn  the  Abamce  of  En- 
denee  direafy  impeacAinff  itt  VaUdi^. 
Lord  Partarlington  died  suddenly  of  a  disease  of  the 
heart  on  the  28th  December,  1845,  leaving  a  will,  bear- 
ing date  the  11th  April,  1844,  and  a  codicil,  hearing 
date  the  day  of  his  death.   The  will  was  proved  in 
common  form  on  the  26th  February,  184G.  by  the  exe- 
cutor, no  notice  being  taken  of  the  codicil,  which  was 
afterwards  propounded  by  E.W.  Barley,  the  sole  le- 
KBtee  therein  named,  and  opposed  by  the  residuary 
legatee.   This  codicil  was  written  by  £.  W.  Barley,  as 
pleaded,  by  the  direction  and  at  tbe  dictation  of  the  de- 
ceased, and  was  in  the  following  words:— 

«fi..s.) 

I,  John  Dawson,  Earl  of  Portarlington,  ^re  and 
bequeath  to  Ellen  Wbittaker  Barley  the  sum  of  300/.  a 
year  for  her  life.  Also  to  be  bought  for  her  the  house 
situated  10,  China-terrace,  Kenmngton-road.  This  ia 
my  last  wish  and  testimony,  to  be  done  for  her  after 
my  decease,  out  of  my  estate  in  Ireland.  Id  case  I 
not  live  to  fulfil  these  my  last  wishes. 

"  POBTABUNQTON. 

'*  Witness  my  hand  and  seal, 
this  day,  28th  December,  1845. 

"  EuuDBm  Barlbt, 
Sabah  Ouveb, 

"  Mrs.  Buley  and  her  servant  bdng  present,  at  Lord 
Fortarlington's  request,  to  witness  this  deed." 

The  deceased  left  no  property  of  any  description  in 
England,  and  at  the  opening  the  Court  intimated  some 
doubt  as  to  its  jurisdiction ;  hut  the  point  was  not  any 
further  raised  or  diacnssed. 

JewMTy  for  tbe  codidl,  Mvned,  that  the  evidence  of 
the  attesting  witnesses  establidied  the  execution,  and 
was  unshaken  by  the  cross-examination;  that  the 
handvrriting  of  the  deceased,  although  denied  in  the 
answers,  was  not  denied  in  pleading ;  and  that  tbe  exe- 
cutor's refusal  to  oppose  the  codicil  was  an  admission,  on 
his  part  at  least,  of  its  validity.  If  there  had  been  any 
delay  in  bring^g  forward  the  paper,  that  was  fiilly  ae. 

*  CoUomb,  J.,  bad  left  tbe  court. 


counted  for  by  the  attempts  which  the  legatee  hat 
made  to  effect  a  compromise ;  and  that  she  was  justifiec 
in  making  those  attempts  by  tbe  circumstances  of  tb( 
deceased,  and  her  doubts  as  to  the  validity  of  a  pape] 
prepared  and  executed  as  the  one  propounded  was 
Lamy,  that  the  mistakes  apparent  on  uie  face  of  th< 
paper  were  the  natural  result  of  the  huiry  in  which  i 
had  been  drawn  np,  and  the  iguoxanee  of  the  writer 
and  that  tbe  deceased  himself  lud  not  thought  it  wortl 
while  to  correct  them,  considering  the  instrameut  a 
merdy  temporary.  Greater  care  would  have  beei 
taken  to  make  the  codicil  perfect  in  form  and  language 
if  it  had  been  a  forgery. 

Harding  and  BaSfford^  contra. — Every  presumption  i 
against  the  paper :  it  is  written  by  the  legatee,  attestei 
by  her  mother  and  her  mother's  servant,  la  full  of  mis 
takes,  and  the  evidence  in  aopport  of  it  isoontradictoiy 
It  cannot  be  believed  that  the  deceased  would  have  pa 
his  name  to  a  paper  beginning  vrith  tbe  words, 
John  Dawson,"  occ,  or  contuning  such  expressions  v 
my  last  wish  and  testimony,**  and  called  a  deed.  H> 
had  lived  for  eleven  years  with  tbe  l^tee,  yet  it  i 
only  Ml  the  day  of  bis  death  that  he  thinks  of  prorid- 
ing  for  her;  while  the  vrill  of  1844  eontuns  proviaoo 
for  persons  towards  whom  he  stood  in  the  same  zelatiw 
and  has  not  one  word  respecting  Barley.  The  ngnatori 
may  be  in  the  deceased's  handwriting;  bat,  in  a  case  si 
suspicious,  mere  evidence  of  handwriting  ia  not  suffi- 
cient. The  instrument  should  be  shewn  to  have  beet 
in  existence  during  tbe  lifetime  of  tbe  deceased,  and  to 
have  been  recognised  and  adopted  by  him. 

Sir  H.  Jbnnbr  Fust. — The  Court  feels  no  difficulty 
in  this  case  except  upon  one  point,  that  is,  the  late  pe- 
riod at  which  thts  P&pfli^  is  brought  forward  as  a  codicil 
to  the  will  of  Lord  jPort&ilington.  The  dreumstaoca 
of  this  case  lie  in  a  vuy  narrow  compass;  and  the 
umple  question  to  detoinine  is,  whetiier  the  evidence 
produced  in  support  of  the  psper  proves  that  it  was  in 
existence  before  the  death  of  Lord  Portarlington ;  for,  il 
that  fact  is  once  established,  it  appears  to  me  that  the 
whole  case  is  disposed  of ;  for  it  is  admitted  that  Lore 
Portarlington  was  in  full  possesrion  of  his  mental  &cul 
ties,  and  tuUy  capable  of  ^ving  effect  to  any  din>o«tioi 
of  his  pro]>erty  that  be  intended  to  make.  And  Uii 
only  su^f^ion  made,  or  which  can  be  made,  is,  thai 
the  witnesses  are  unworthy  of  belief;  that  the  papei 
was  not  made  under  the  ciroumstances  they  state,  and 
was  not  in  existence  at  tbe  time  of  the  death  of  Lor^ 
Portarlington.  What  is  the  history  of  the  pafwrt  Th( 
paper,  npon  Uie  face  of  it,  has  several  incontistendes 
and  theimproprietiesoftliephrBseolf^are,  ashasbeel 
said,  curious.  Ijord  Portamngton  is  stated  to  havi 
read  it  over,  and  be  made  no  observation  upon  the  ex 
traordinaiy  manner  in  which  it  was  worded.  It  u 
possible  this  may  be  accounted  for  by  the  circum 
stances  under  wnich  it  was  made;  therefore,  it  i 
necessary  to  consider  what  was  the  situation  of  Lort 
Portarlington  with  respect  to  the  person  in  whose  favoni 
it  was  made,  and  the  circumstances  nnder  which  it  i 
suggested  that  the  paper  was  drawn  up,  executed,  su( 
attested.  It  appears  that  Lord  Portarlington  for  sonii 
years — a  considerable  number  of  years — bad  cohabitei 
with  this  lady,  the  daughterof  the  persons  in  the  housi 
in  which  he  eventually  died.  That  he  had  considecaUi 
confidence  in  her  b  established  b;^  the  fact,  that  the  wU 
of  the  year  1844  was  deposited  with  her  for  safe  custody 
closely  sealed  up;  so  timt  of  tiie  contents,  from  thi 
mere  possesrion  of  the  paper,  she  would  have  no  infor 
mation  whatever.  Now,  for  the  last  two  years,  it  shoulc 
seem  that  the  intimacy  between  these  two  parties  bac 
been  a  closer  intimacy  than  at  an  earlier  period.  Fo 
these  last  two  years  there  had  been  such  intimacy  con 
tinued  bv  Lord  Portarlington  at  the  house  of  the  fathe 
and  mother  of  the  person  for  whose  benefit  the  codici 
is  made.  He  had  udged  in  the  house,  slept  in  tbi 
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hautf  bmrded  in  the  hoow ;  and  daring  the  whol«  of 
tint  time  it  does  appear  that  His.  Boriey  and  her 
dmgifater  had  also  parted  with  some  of  their  jewels  and 
«thsr  thiags  in  order  to  capport  Lord  Portarlii^ton, 
and  tlut  be  had  never  made  any  repayment,  or  made 
tba  any  remonention;  but  that  he  had  told  them, 
•whm  he  went  to  lodge  ther^  th^  they  would  hare 
man  tranUe  Uian  they  could  expect;  that  he  wasabont 
ning  asonef  money  upon  hia  estates,  and  when  that 
wak  «i  vMtney  was  raised,  die  would  be  pud  fw  what  she 
bad  KSftoied  on  his  behalf  and  for  the  lodgings  he 
hadaen»«d.   Nothing  can  be  more  natnial  than  to 
xtppoae  raat  be  would  make  proridon  for  a  person  with 
■wiam  he  had  been  connected  for  this  period  of  years; 
aad  I  fed  no  difficulty  npon  the  point,  that  he  made 
M  pmiBOCi  for  her  by  the  will  of  1844,  becaaoe  at  that 
tiac  the  connexion  was  sabsisting  between  them ;  and 
thm  docs  sot  appear  to  be  any  room  to  suppose,  that 
it  weald  at  that  time  be  speedily  disaolved.  I  can, 
thenfine,  well  ondcrstand,  that,  although  Lord  Port- 
■rimgtnn  might  hare  thought  it  right,  at  the  date  of 
4a  wUl  IB  1&44^  to  make  provision  for  a  penon  with 
•^am.  ha  had  piimouly  carried  on  the  same  kind  of 
MMenon;  yet  that,  with  reference  to  Barley,  this 
Aedd.  hm  beoi  postponed  to  a  later  period.  The 
■other  svcaxs,  that  though  there  had  been  no  attempt 
to  proridr  §ar  her  before,  jret  that  he  frequently  de- 
doM  ik  iatatkok  to  provide  for  her;  and  one  can 
mmlf  Bsdastand,  conaideriDg  the  situation  in  which 
^  BoblentMa  was  placed  wiui  respect  to  his  affiurt 
thai  he  had  not  detramined  whether  provision  should 
be  Bade  by  diarging  it  on  hb  estates,  or  out  of  that 
bad  whics  he  expected  to  receive  from  the  monev  to 
be  niMd  OB  the  estates.    I  feel  no  difficulty,  therefore, 
m  liat  fomtt  that  no  nrovinon  was  made  for  her  by 
fka  wilf  ef  1S44.    Bat,  by  the  wiU  of  1844,  Colonel 
T>iMir  was  ypointed  executor:  he  was  the  brother  of 
lesd  Pagtoitngtnw^  uid  TOOTcd  the  will,  but  he  took 
aatiee  of  the  eodicil.    i  do  not  exactly  recollect  the 
date  «f  the  probate  of  the  will,  and  was  called  upon 
aftewMib  to  take  probate  of  the  codicil.  Now,  to  tnat 
decree  Colgnel  Dazner  appeared  by  his  proctor,  and 
nhaijled  by  the  proctor  to  an  asngnation  npon  him  to 
tike  prabale  of  that  codicil.    He  makes  no  objection 
whatefcr  on  the  ground  that  this  is  not  a  codicil. 
Thtmb  his  proctor  he  submita  to  Uie  assignation,  and 
fho«{a,peritapa^  it  is  not  so  direct  an  acknowledgment 
e(  tie  vilidi^  <rf  the  codicil  as  that  of  his  deceased 
faettffsif  he  bad  aud,  "I  am  ready  to  take  probate 
if i^'yvt  he  aabmits  to  the  aariniation  upon  the  proctor, 
ehich  ■  eoBtmned  three  or  four  days;  and  then,  a 
canst  haTin^  been  entered  on  behalf  of  the  residuary 
leptec,  the  c^oestaon  i&  brought  before  the  Court  as  to 
the  Tsj^gty  ef  this  codicil.   This  is  a  circumstance  not 
to  be  laid  oat  of  Uie  consideration  of  the  Court  when  it 
Maei  to  ensaider  the  arguments  used  agunst  the  codicil 
— ^gaost  its  existence,  for  bo  it  must  be  argued,  st 
the  death  of  Lord  Fortarlington,  and  that  it  was  not 
nittca,  IB  the  manner  stated  by  the  witnesses,  upon  the 
SatJi  December,  in  the  year  1846.    Now,  what  are 
the  ctmunstances  under  which  it  commences?  Why, 
Lad  Portarlii^ton  had  been  unwell  for  some  little 
tiM  before  ;  but  this  morning,  it  se«ns,  that  both  Mrs. 
Bat)^,  the  nH*tl'f*'  «f  the  party  in  the  cause,  and  the 
sonat  gid  in  the  boose,  obsernkl  that  he  was  looking 
in,  and  thnr  thought  frtnn  his  manner  that  there  was 
nae  apprcSbouion  that  it  would  not  be  long  before  he 
VIS  reinoTed  from  them.   I  am  only  stating  the  facts 
^oaenUy  now.    He  on  that  morning  resolves^forthat 
M  the  story — to  have  the  paper  drawn  out.   He  desires 
the  mother  will  go  upsturs  after  breakfiut;  the  servant 
pi.  is  also  told  to  go  upstairs;  whether  she  was  told 
Mfenhand  that  she  would  be  wanted,  or  at  the  time, 
be  a  matter  not  of  serious  importance ;  but  the 
ta.  is,  daring  the  writing  oi  the  papw,  either  before  it 


was  begun,  or  dnrinff  its  progress,  the  servant  giri  was 
in  the  room,  as  also  His.  Barley,  and  Lord  Portarungton, 
and  Hiss  Barley.  Now,  Lord  Fortarlington  is  there  said 
to  have  dictated  this  paper,  and  the  words  used  by  him 
were  written  down  aocordiogto  the  impresuon  made  on 
the  minds  of  the  witnesses.  He  proceeds,  when  the  paper 
is  written  out,  to  the  execution  of  it.  Acoordin^y. 
there  is  "  Fortarlington  "  subscribed  to  the  paper,  and 
the  seal,  with  the  arms,  is  placed  at  the  left-bana  comer 
at  the  top,  and  not  at  the  usual  place  where  you  see  a 
seal  attesting  the  execution  of  an  ordinary  codicil  or 
testamentary  ptyper.  Now,  then,  I  ask,  in  tiie  firat 
place,!is  it  Lord  Fortarlington's  ugnatare  or  not  ?  There 
are  two  witnesses  who  swear  they  saw  him  write  it : 
there  is  the  disbelief  of  the  residuary  l^tee,  for  I  give 
him  the  benefit  of  the  answers,  that  it  u  the  signature 
of  Lord  Portarlineton.  If  so,  why  is  there  not  some 
evidence  produced  in  sopport  of  nis  opinion  1  Can  I 
do  otherwise,  in  the  absence  of  such  evidence,  than  take 
it  as  a  fact  established  in  the  cause,  that  this  is  Lord 
Fortarlington's  signatore?  There  is  nothing,  it  ap- 
pears to  me,  to  controvert  this  •  and,  if  it  la  Lord  Fort- 
arlington's signature,  what,  then,  is  the  condndonl 
Why,  that  this  paper  is  fonnd  with  Lord  Fortarling- 
ton's rabeoription  upon  it,  and  a  blank  left  at  the  top 
and  at  the  bottom ;  and  for  what  purpose  this  conld  be 
written  by  him  no  attempt  has  been  made  to  explain. 
Now,  under  these  circumstances,  I  am  satisfied  that  this 
is  Lord  Portarliogton's  signature.  What  am  I,  then, 
to  consider  but  that  this  paper  was  written  at  the  time 
at  which  it  was  suggested  by  the  witnesses  to  have 
been  written  ?  It  was  suggested,  the  story  could  not  be 
true;  the  contents  of  the  pa^r,  it  is  sua,  prove  ttiat. 
The  paper  most  uudoubtedly  is  worded  in  an  extraor- 
dinary manner,  and  one  conld  not  suppose  that  the 
paper  was  the  compodtlon  of  a  person  of  eidncation.  It 
begins  in  thia  form.  There  is  a  seal  at  the  left-hand 
comer  at  the  top : — "  I,  John  Dawson,  Earl  of  FortaT' 
lington."  The  first  observation  1^  this  Is  extraordi- 
nary: it  could  hardly  have  been  dictated  by  Lord 
Fortarlington,  because  it  is  not  in  the  usual  way  of 
describing  himselfi  The  proper  way  would  have  been. 
*'Johu  Earl  of  Fortarlington,"  and  not  "Dawson.'^ 
It  is  possible  the  witnesses  may  not  be  correct,  as  I  be- 
lieve they  are  not,  that  every  word  was  dictated  by 
Lord  Fortarlington ;  and  this  party  may  have  been  in 
the  habit  of  writing  in  this  way,  John  Dawson,  Earl 
of  Fortarlington."  She  had  been  in  the  habit  of  writing 
for  him  in  1840,  and  may  have  deambed  him  in  this 
way.  I  do  not  think  much  of  that,  and  of  the  other 
circumstances  pointed  out,  '*Give  and  bequeath  to 
Ellen  Whittaker  Barley  the  sum  of  300/.  a  year  for  her 
life ;  also  to  be  bought  for  her  the  house,  utuated  10, 
China-terrace,  Kennington-road."  That  is  the  house 
in  which  he  lodged  at  that  time,  and  owupied  by  the 
fdther  and  mother  of  this  person.  It  goes  on,  "  This  is 
my  last  wish  and  testimony,  to  be  done  for  her  alter  my 
decease,  out  of  my  estate  in  Ireland.  In  case  I  not 
live  to  fulfil  these  my  hut  wishes."  And  this  ia  said  to 
have  been  written  from  the  dictation  of  the  Earl.  It 
is  said  by  the  witnesses,  and  the  mother  says,  she  be- 
lieves she  did  not  write  anything  down  that  was  not 
expressed  by  the  Earl;  and,  with  reqieot  to  the  word 
*<  deed,"  which  is  part  of  the  addition  to  the  testimo- 
nium clause,  the  mother  says,  she  believes  the  word 
"  deed"  must  have  been  used  by  Lord  Fortarlington, 
unless  her  daughter  mistook  it — misapprehended  it.  I 
think  it  is  not  impossible  the  daughter  may  have  mis- 
apprehended "  deed,"  or  whatever  word  was  used,  as 
well  as  many  of  these  expressions  used ;  for,  though  it 
is  stated  to  have  been  written  down  as  dictated  by  the 
Earl,  I  think  it  impossible  he  could  have  dictated, 
"  My  last  wish  and  testimony,  to  be  done  for  her  after 
my  decease."  Fossibly  he  used  the  words  "my  last 
will  and  testament;"  and  these  words  may  have  been 
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for  will.  Bnt  It  is  not  so  nmeh  le&ed  i^mi  by  eomipal 
who  sf^ued  ttds  cms,  tiwt  tbe  wokIb  shook!  be  takea 
dawn  in  this  fosaum  the  wnt  of  observation  of  ths 
words  vdien  Lad  Portarii^ton  is  siid  to  bm  rskd 
ihoD  ever.  Thai  m  the  strengtii  ef  the  obesmtiea. 
I  flhiMld  haire  thnagM  there  was  mat  wAght  in  H,  if 
Alls  was  aot  a  transaetkm  prensd  vpm  him  by  the 
apprehension  tiiat  his  deaith  werid  not  only  be  sndden, 
hut  tlMt  it  wonid  ^eedity  take  l^wej  »id  this  was 
not  intended  for  a  final  disposition  ef  tb«  ■pnn&ty, 
beeanse  it  is  in  the  evidence  of  the  wttnesses,  rant  it 
was  his  intention  to  tAe  the  pmer  wiA  him,  to  ealt 
npon  his  solicitor,  as  he  was  in  the  h^it  of  doin^,  en 
Snnday, — this  was  Snnday,-— to  hare  it  pot  in  regntsr 
form.  Therefore,  I  oan  easily  cenoeiw,  though  the 
expressions  are  i&aemfate,  sad  piobaUy  without  any 
capability  ef  hanrinff  any  meamng  afllzed  to 

them,  yet  I  em  eaiuy  eono^rs  tiiat  a  feiwm  in  the 
dtnation  of  tUs  nobleimn  at  ftns  time  might  pass  over 
tluse  inaeeanKnes  wttboot  obeerrfaig;  lAem,  it  imng  his 
intention  that  the  paper  should  not  operate,  nnless  that 
took  place  which  did  take  ploee — hts  death  before  be 
could  hare  an  epportanity  of  having;  reeourse  to  his 
sollcHor.  I  think  these  circnmatanoes  an  quite  suffi- 
oient  to  make  me  satined  upon  these  points  of  the 
appesTsnce  and  of  tiw  phraseology  of  the  paper.  Hav- 
ing satisfied  myself  by  the  evidenoe,  on  the  one  side 
direet,  and  the  want  of  any  evidenoe  to  cenBteTaoi  tt 
on  the  other,  that  the  subseriptioa  **  Portarlington'*  is 
in  the  deceased's  tumdwrtting,  I  say,  taking  eXl  these 
obcnnwtanoes  together^  I  am  satisfiM  in  my  mind,  that 
these  hnoenraeies  or  want  of  obssmUon  do  nottend 
to  Aake  the  porftive  teattnMny  that  the  paper  was 
written  down,  if  net  !n  the  words  given  by  hord  Port- 
arlington,  at  least  the  snm  and  snbstenoe  of  what  he 
itttetMed  to  do  for  tMs  person — ^that  is,  to  give  her  3001. 
a  year,  charged  on  hh  estate,  and  -to  direet  the  pur- 
chase of  tbe  house  in  Chinarterraee,  whtn-e  the  par- 
ties lived.  On  these  gnxmdB,  it  would  be  difficult 
fbr  me  to  come  to  any  oonclaeion  against  the  validity 
ef  that  paper,  signed  by  Lord  Fortorlhigton,  at  that 
part  where  the  signature  would  ooour  If  a  dispe^tion 
was  to  be  made,  wrttten  that  day,  if  net  tricen  down 
in  bis  wMrda,  yet  eontainii^  the  snm  and  sobstonoe 
of  i^t  he  intended  to  4e.  Bnt  tSieie  is  certainly 
one  eirenmstanos  tiiat  does  oeuar  tlwt 'is,  this  paper 
was  not  brou^tt  forward  till  neaiiy  two  months  after 
the  death  of  the  deeeased.  The  reasons  givsn  ftr  not 
prodndng  the  paper,  under  tbe  ranmnutanees  stated, 
may  not  be  altogether  satisfiictory  to  the  mind  of  the 
Court;  and  Court  would  have  thought  it  tbe  more 
nattrml  eourse  to  pursue,  undertheoireumstMioeswhich 
did  take  place,  and  which  were  brought  to  Miss  Bar- 
ley's notice,  that  they  should  have  referred  to  this 
paper  at  a  mnch  earlier  date.  Now,  a  plea  was  given 
in,  in  whiofa  tt  was  saggested,  t^at  the  parties  (ana  tlmt 
wonId  go  to  ASeoi  their  character  in  a  certain  d^ree) 
had  kmt  back  the  will  fimn  the  rdation^  for  ^e  par- 
pose  or  makiiw  some  temu  with  them.  Now,  this 
paper  was  in  the  oustodv  of  Miss  Barley,  havine  been 
owvered  to  her  by  the  aeceaaed ;  and  it  remained  after 
his  death  carefully  sealed  np.  whether  stu  knew  tiie 
contents  of  it,  I  think  there  is  nothing  to  shew.  I 
think  the  whole  res  gests  shew  she  did  not  know  the 
contents  of  the  will,  because  the  sole  object  of  her  in- 
quiry of  Mr.  Dover  was,  to  ascertain  whether  there 
was  any  provision  made  for  her  by  the  will;  that  most 
cleariy  appears  by  Mr.  Dover's  evidence.  Now,  it  is 
evident,  bo^  by  Mr.  Dover  and  Mr.  Bengoagb's  testi- 
mony, to  whom  the  will  was  originally  duivered,  that 
there  was  a  snggestion,  on  the  port  of  Mn.  Burley  or 
her  danghter^  that  he  uionld  make  tenns  with  tin  teUr 
tions  for  giving  up  tiie  iriU.  It  ahovld  seem  Aat  ad- 
vertisements  were  inserted  for  ttie  wiH,  but  this  was 


dellrwed  into  tte  pessearfoc  of  Mr.  Bengongli  a  di^ 
tw«  after  Lord  PortarllMtui's  dea^,  and  he  Se&rep 
h  into  tbe  hands  of  Mr.  Dover,  by  whom  it  wasopwae 
and  1^  whom  it  was  given,  in  the  first  inBtanee,  to  M 
WattiMv  ■  saiioHai^-«t  leaat,  he  demred  him  to  ei 
upon  hfatt— and  sAerwnnh  ta  Kr.  Jackson,  yfrho  fa 
acted  fai  that  capacity  to  file  Ihiolly.  Mr.  WaCkbu  V 

re  to  lurre  fceen  can  of  tbe  auneribing  witneaaoa  ' 
wlB,  and  he  was  a  psrson  wlto,  from  tbe  eiivnr 
stance^  could  have  spoken  to  the  sBhacrtption.  of  lAt 
Portarlington,  if  there  had  been  a  reasonable  don 
upon  that  point.  But  this  is  delivered  to  hfr.  Dtrw 
without  any  snggestion  beiiqr  made  to  keep  it  bsek 
mi^e  a  bargain.  The  great  object  of  Mr.  Dover  ai 
Miss  Barley  waste  ascertain  whetherany  provision  w 
made  by  will.  Mr.  Dov«r  certainly  does  say  he  i: 
qmred  of  them,  wtiether  they  had  any  letter  to  ahew 
Lord  PortarUneton's  handwimng.  avtr,  iHiether  tlit  i 
misapprehended  the  question,  or  wfaettier  they  did  n ; 
connder  that  this  paper,  bring  fak  the  handwriting 
Miss  %rley,  and  oaiy  suDserilm  br  tiie  Eari,  was  a  d- 
cument  on  which  theyeonld  Rly,  I  do  not  know  ;  ba 
undoubtedly.  It  is  somewhat  extnordinary,  that  A 
paper  was  net  mentioned,  or  anything  said  to  shew  tfai 
there  was  such  a  paper  in  eidstence.  The  only  pn 
table  sedation  is,  that  neitherthe  mother  nor  the  cfangl 
ter  eonridered  that  this  papn*  was  vdid  in  Itael 
What  is  it  the  mother  says  ?  Aocordin|^  to  her  impret 
am  it  was  not  valid,  because  it  was  neither  on  paret 
ment,  nor  was  there  a  stamp  on  the  paper  on  which  i 
was  written ;  and  there  is  the  addftimi^  cirennHitaaet 
that  this  was  net  intended  as  a  final  disposition,  bat  f> 
ms  tehepnt  inrmilarfann  by  a  solicitor  in  a  day  <r 
two.  But,  it  is  cleaT,  it  was  cum m nntcated  to  l^x' 
Heart,  and  by  him  to  the  fiimlly  of  Lord  PortatflinigtoB 
as  early  as  February.  A  negotiation  should  aeem  tt 
have  been  going  on  in  Febraaiy.  Therefore,  the  otdj 
time  to  be  accounted  for  is  between  the  28tn  Decern* 
ber  and  the  23rd  February,  when  the  first  communfca- 
tion  was  made  on  the  subject.  Perhaps,  as  the  -Conn 
has  already  said,  the  account  given  and  the  explana- 
tion are  not  perfectly  satisfactorv.  Bat  then  what  an 
I  to  do  ?  To  hold  that  both  these  wftaesses  are  fn> 
volved  in  a  conspiracy  in  their  aceount  of  the  prepara- 
tion of  the  isstrmnent  signed  by  the  testator,  becanae  ] 
am  bound  to  say  tt  is  ao  dgned  ny  Mm  by  the  evideDet 
produced,  and  by  the  want  of  «r!dettce  to  nuative  Usai 
testimony  t  Am  I  to  consider  tfiat  this  is  a  ahricatEoD, 
ooncoctad,  that  then  is  no  truth  vHuttever  in  the  story, 
and  this  must  have  been  brought  hito  existence  after 
the  death  of  the  testator  ?  I  cannot  for  a  moment  en- 
tertain such  a  su^iestion,  upon  the  testimony  producCTl 
before  me — tbe  positive  testimony,  and  the  wsot  of  im- 
gotive  evidence  ^;«nat  it,  and  the  probabiH^  of  pTo« 
vision  being  made  for  a  person  so  circumstanced,  and 
the  situation  in  which  Lord  Portarlington  was.  I  atn 
of  opinion,  clearfy  and  decidedly,  that  this  paper  is  the 
instrument  of  Lord  Portarlington ;  I  can  have  no  doabt 
on  the  subject,  and  aeeordinily  I  must  pronounce  for 
it.  Witiiout  going  further  into  the  ondenee,  which 
lies  in  a  narrow  compass,  I  aceordhigly  pffOttonnoe  fbr 
it ;  and  the  veiy  efrcamstance  of  Colmel  Darner  hatfng- 
submHted,  as  executor  to  this  assignation,  to  extract 
the  nrobate  without  any  opposition  on  his  part,  and 
this  twing  the  opposition  of  the  residuary  legatee  only, 
tends  to  satisfy  my  mind  tiiat  I  hove  no  other  alterna- 
tive, from  the  stirte  of  the  evidence  before  the  Court, 
than  to  pronounce  that  this  is  a  codicil  to  the  will  of 
Lord  Portarlington,  and  decree  probate  of  it  to  pass. 
That  being  so,  the  party  who  has  propounded  this  has 
discharged  the  office  which  ought  to  have  been  dtschai^d 
by  tlie  executor;  and  she  is,  oonaequentiy,  entttled  to 
her  costs  out  of  Uie  estate. 
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PRIVY  COUNCIL. 
IB^bn  LoSDs  Laxgdaix  amd  Cahpbbll,  Baboh  Paske, 

md  tie  (^uMcnuw  of  thb  Ducht  ot  CoBinrALL.3 
fAmal  fiom  the  Conrt  of  Appeeis  fbi  the  Prorince  of 
CBiada.1 

U*KxT  t.  BuTHKRF0RD^2>ee.  11  and  12. 

Araf  grwftufi— Oiiwwfi'ii?  CbMtra«(*— .Stof .  tifFrm^. 

Titf  fVcBcft  e^abixtkad  Ijf  tie  OrdooHonee  de  Mou~ 
fiM,n  tit  Tw  15G6,  «  ttimquenthf  attend  tic 
Criamimfn  rTlfifiT.  wierefy  Parol  Evidetue  toa$  €»- 
MJJhm  Uu  I*roo/  of  atl  Contracts  or  MaUert  ex- 
ttedm  tie  «Ste  of  100  Umret^  "*  ^  ¥ 

Ateidtmt,  or  kmtv  ti«rv  w(M  a  (hmmeneemaU  m 
ffriH^  it  M  20iyCT'  Zaw  of  Canadaj  Ivt  tie 
AfHA  Imm,  mt  to  tkeAdmitnem  of  Parei  Ewdmue, 
mnttibiM  mil eomnwrnal  Mature. 

mCmtrad  eatered  mt»  witk  Cmmutionere,  appointed 
wrfnr  mt  Act  of  ParHamoit,  to  provide  atone  for 
mathe  a  Canmlj  it  a  comroenual  Matter. 

ifM^ifjl  a  Oanlraet  wugf  futf  be  et^ahU  of  idng  per- 
fitmed  kHUm  a  Year,  yet  an  Agreement  betu>een  the 
CtetrmUr  and  another  Perton,  to  tiarc  in  ^  Profits 

tHe  Undertaiing,  is  not  snd  an  Aareement  at  ^ 
41&  SedMB  qf  tie  Statute  of  Frauds  (29  Car.  2, 
c.  3)  tf  renmd  to  be  in  Writing^  but  wu^  be  proved 
t^panl&idLitte. 

TUb  wtt  aa  appeal  from  a  judgment  of  her  Majesty's 
Ceait  of  Appeals  for  that  part  of  the  proTince  of 
Chasda  fmaaiy  called  Lower  Canads,  affirming  a 
limit  oi  her  lUjeaty|B  Court  of  Queen's  Bench  for 
Ae  disbnet  of  Hoatnal,  in  an  actioa  pro  bo<»o,  brought 
Ij  the  mrooAmU  F«ter  BuUierfotd,  anunst  Uie  appel- 
imi,  Tbnas  H'KbJp  for  an  aeeoiint  of  the  profits  of  a 
yaitMiiihiji  stated  m  the  declaration  as  havinsr  sub- 
'  between  him,  Peter  Rutherford,  the  said  Hiomas 


of  the  Lachine  Canal,  in  the  district  of 
I;  and  for  payment  of  one-third  of  such  profits. 
!■  Ac  jw  1831  the  original  action  was  dismiseed  with 
ante  w  tbe  Court  of  lung's  Bench,  at  Montreal,  the 
Gwt  MBR  of  opinion  that  no  partner^ip  was  prored 
•aheti^tcd.    On  the  20th  January,  1837,  the  Pro- 
[  Ceort  off  Appeala  fox  the  then  proriiiee  of  Lower 
t  Bmmad  dut  decision,  bdng  of  opinion  that 
•  eD-partnership,  as  stated  in  the  de- 
■M^aikd  mnitted  the  cause.   In  January,  1846, 
I  Cent  of  Qtwen's  Bench,  at  Montreal,  condemned 
icfakdaot  to  pay  to  the  plaintiff  the  sum  of  723/. 
lliL^d^  Mag  (XM-third  of  the  profits,  together  with 
irfhMt  tkRCOB  firom  the  commencement  of  the  suit, 
esite  of  ait.   The  Conrt  of  Appeals  affirmed  that 
i;  sad  from  that  judgment  of  affirmance  the 
1  appcil  was  bron^^t.   It  was  agreed  between  the 
t  to  this  i^ipeal,  Uiat  the  only  question  for  final 
uMtuA  wa^  whether  any  puinership  existed 
ktwMB  the  parties  aforeiud;  and  whether  the  evi- 
itmen  at  the  teapondent,  taken  in  the  court  bdow,  was 
legal  and  adnusnUa  eriaeDce  of  such  a  partnership.  It 
,  that,  by  an  agreement,  made  and  executed  on 
\SOi  day  of  March,  1821,  by  and  between  the  said 
H'Kay  end  Peter  Rutherford  of  the  one  part, 
■MS  Porteous  of  the  other  part,  it  was  wit^ 
I  as  feUowB:— Whereas  the  said  Thomas  M'Kay 
■ad  Peter  Rutherford  have  jointly  made,  in  their  own 
BaaEDCs,  a  teoAer  or  offer  to  the  engineer  department  at 
Maidnal,  on  bdialf  of  his  Majesty,  to  execute  and  per- 
§num  a  laxge  qniatity  of  mason  work,  at  Isle  aox  Moix, 
im  &e  diatrict  <tf  Huitreal,  comprising  about  from  2000 
te  4000  iMS^  at  cot^  rates  and  pmea,  whl^  tender 
« lAr  bath  «nee  been  aeeepled»  en  condition  that  the 
■id  Thmatm  Porteous  shoold  become  the  seenrity  to- 
«Hria  Vm  K^cstjr  in  *  «MitiMt  to  be  ntntd  into 
Toft.XIIL  b 


for  the  perfiirmance  of  the  said  work.  And  whereas 
the  said  Thomas  Porteous  hath  consented  and  asreed  to 
be  and  become  the  said  security,  baring  a  ftUT  know- 
ledge  of  the  said  tender.  Provided  always,  Uiat  the 
SMd  Thomas  M*fij»r  and  Peter  Rvtherford  would  ad- 
mit him,  the  said  Thomaa  Porteous,  to  hold,  possess 
hare,  and  take,  and  be  entitled  to  the  one  undivided  thlid 
part  or  share  of  all  and  every  the  profits  that  would  ok 
might  arise  from  the  performance  of  the  said  con- 
tract and  agreement  so  to  be  made  and  entered  in,  in 
which  the  said  Thomas  Porteous  was  to  be  named  aa 
the  security,  which  admisrion  the  said  Thomas  H*Kay 
and  Peter  Rutherford  did  readily  consent  and  agree  to. 
These  presents,  therefore,  witneaseth,  that  the  said  par* 
ties  did,  and  they  do  hereby  in  consequence,  covenant, 
contract,  and  agree  to  and  with  each  other  respectively 
tn  manner  following— that  is  to  say.  that  the  said 
Thomaa  M'Kay  on  hiBpartshallandwil],totheQtmoee 
of  his  knowledge,  skill,  and  abilitisSi  onremittingly  at- 
tend, at  Isle  aux  Nolx  aforesaid,  to  the  carrying  on. 
conducting,  and  maosgbg  all  toe  mason  irork  ud 
bnildiag,  so  that  the  same  may  in  every  respect  be 
done  in  manner  and  in  conformity  with  the  tenor  of  the 
contract  and  agreement  so  to  be  made  and  entered  into 
with  the  said  engineer  department;  and  the  sud  Peter 
Rutherford  shall  exert  himself  to  the  utmost  of  hm 
power  and  skill  towards  procuring  on  the  spot  all  the 
materials  required  and  found  necessary  for  the  carrying 
on  the  said  work  and  undertaking ;  and,  in  order  that 
Uie  same  may  be  done  with  the  least  poadble  delay, 
Mid  in  the  most  workmanlike  manner,  they,  the  said 
ThomasM'Kay  and  Peter  Rutherford,  shall,  both  mntn- 
ally  and  redprocallv,  aid  and  assist  each  other  In  the 
management  thereof,  they  shall  reside  at  Isle  anx  N<dz 
for  that  purpose."  "And  it  it  Uuify  exprcsslf  <^reed 
and  nndentood^  that  neither  tie  said  Thomas  WKagy  or 
the  said  Peter  RtUherford  thaU  undertake,  under  aiyr 
pretext  i^tever,  any  otter  work  than  the  one  hereinbe- 
fore referr^  to,  until  the  same  shall  befuify  and  finaik 
eomplked*^  M'Kay  removed  from  Montreal  to  Isle 
aux  Noix  early  in  1821,  for  the  purpose  of  taking  bis 
part  in  the  sufwrintendence  of  the  works,  purponng  to 
retoni  home  in  the  autumn,  when  the  building  season 
should  be  over,  by  which  time  it  was  expected  thsi  the 
contaact  would  be  eompletedi  It  so  turned  ou^  from 
one  cause  or  another,  that  the  contract  was  not  entirely 
completed  by  the  end  of  the  building  season,  when 
M'Kay  returned  to  Montreal ;  but  it  ai»peared  firam  the 
evidence,  that  by  far  the  greater  porUon  of  the  wo^ 


Shortly  afler  M'Kay's  return  to  Montreal, 
the  commisnoners,  under  an  act  passed  for  making  a 
canal  from  Montreal  to  the  parish  of  Lachine,  issued 
advertisements,  inviting  tenders  for  contracts  for  the 
supply  and  delivery  at  Cauglmawaga  of  stone  for 
making  the  canal.  The  probable  sum  required  for 
execn&u:  the  work  was  between  20,000f.  and  90,O00J^ 
M'Kay  Ming  desinraa  of  nndertakinf  this  worl^  hnt 
the  Ide  anx  Noix  contract  having  oound  both  him 
and  Rutherford  to  Porteoos  not  to  undertake  any  new 
works  until  the  completion  of  that  contract,  a  meeting 
took  place  at  Porteous's  house  upon  that  subject.  Por- 
teous in  his  evidence,  stated, "  Tlie  plaintiff  and  defend- 
ant met  me  in  consequence  at  my  house  at  Montreal, 
and,  after  deliberating  whether  Mr.  M'Kay  could  be 
spared  from  the  works  at  Isle  aux  Noix  without  loss 
to  the  concern,  we  concluded  thai  Mr.  Rutherford  could 
conduct  it  without  him.  I  agreed  on  my  part  to  allow 
Mr,  M'Kay  to  contract  for  tiie  Lachine  Canal,  leaving 
him  to  make  such  arrangement  with  Mr,  Rutherfi>Ea 
as  they  should  see  fit.  1  do  not  know  what  todooe- 
menti  were  held  ont  by  Mr.  M'Kqr  to  Mr.  Rutherford. 
I  left  them  to  make  voiAx  agreemoit  by  themeslTve.** 
queued  that  than  wm  no  mitten  nidoBoe  m  to 
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what  afiTeeroeiit  was  oome  to  between  M'Kay  and  Ra- 
^erfora ;  but  it  appeared,  that,  ^Hnrtly  after  the  above- 
neBtioned  meeting,  M'Kay  made  a  tender  to  the  com- 
mlnioiMrB  far  providing  ttte  stone  for  the  Lschine  Canals 
Irhleh  tender  was  accepted ;  and  snbseqnently  two  con- 
tracts were  entered  into,  one  dated  the  21st  January, 
1822,  and  the  other  the  26th  June,  1822,  between 
M'Kay  of  the  one  part,  and  the  commisdoners  of 
the  Laehine  Canal  of  the  other  part,  regulating  the 
quantity,  quality,  and  price  of  the  stones  to  be  pro- 
Tided  by  M'Kay,  and  other  matters  relating  thereto ; 
afid,  for  the  due  performance  of  each  of  those  contracts 
by  the  sud  Thomas  M'Kay,  James  Leslie,  therein 
named,  was  a  security.  Rutherford  was  not  named 
herein,  nor  did  he  sign  either  of  them ;  they  were 
rigned  by  M'Kay  as  the  sole  eonbractor.  M'Kay  pro- 
ceeded with  both  the  Laehine  contracts,  and  completed 
tiian  in  the  year  1826,  he  atone  having  mipe^tended 
-fliose  works,  and  ftan^ed  ont  of  his  own  monies  all 
tb«  expeneee  attendant  thereon.  Rutherford,  wiUi  the 
aemstance  of  a  foreman,  attended  to  the  works  at  Isle 
aux  Noix,  which  were  completed  in  the  year  1823; 
but  it  appealed  from  the  evidence,  that  he  never  inter- 
fered in,  attended  to,  or  seemed  to  take  any  interest  in 
the  prt^reas  of  the  Laehine  works.  The  only  direct 
evidence  of  the  existence  of  the  partnership  alleged  in 
the  declaration  was  the  parol  evidence  of  one  Henry 
Griffin,  (who  was  the  son-in-law  of  the  said  Thomas 
Porteous),  the  most  material  parts  of  whose  evidence 
Wen  as  follows: — The  commissioners  of  the  Lachme 
Cual  having  advertised  fsa  tenders  to  ftunisb  stone  for 
said  canal,  the  phuntiffand  defimdant  called  on  me 
to  join  them  in  the  undertaking,  and  furnish  the  aeeu- 
required.  That,  after  some  conversation  on  the 
mbjeet,  I  consented,  and  procured  Mr.  Leslie,  as  my 
ftioid,  to  become  the  security.   Tenders  were  in  conse- 

aaence  made,  and  accepted  hv  the  commissioners,  and 
le  contracts  entered  into.  This  arrangement  between 
plaintiff  and  defendant  and  myself,  which  took  place 
about  the  latter  end  of  the  year  1831,  or  beginniiw  of 
tJie  year  1822,  comprehended  all  undertakings  that 
might  be  thereafter  entered  into  in  the  works  of  the 
Laehine  Cmai^  (in  which  they  might  be  jointly  inte- 
noted),  which  wore  to  be  performed  on  theur  joint 
ttocoun^  upon  rimilar  t^ms  as  those  entwed  into  by 
plt^ntiff  and  defiBudant  with  Thomas  Porteous,  Es^., 
for  the  performance  of  extensive  pabUc  works  for  hu 
Majesty  at  lAe  box  Nolx,  under  an  acte  sous  seing 
privee,  dated  15th  Match,  1821."  Behig  asked,  What 
was  to  be  done  by  platntifT,  according  to  tiie  said  agree- 
ment?" he  replied,  '*  He  was  to  supointend  and  ma- 
nage, with  the  asdstance  of  a  foreman,  the  work  under- 
taken by  him  and  defendant  and  Thomas  Porteous  with 
his  Majesty's  Government  on  Isle  aux  Noix."  Being 
asked,  "  What  was  the  consideration  given  by  him  for 
participating  with  plaintiff  and  defendwt  in  the  add  two 
eonbnctst"  ne  replied,  "  first,  the  procuring  from  Mr. 
Porteous  his  consent  to  the  pluntiff  and  deMidant  en- 
tering into  the  said  G<mtrae^that  being  required  by  the 
saidagreementjdatedlfith March,  1821;  and, secondly, 
obtaining  security  for  the  performance  of  the  said  con- 
ttacts  with  the  commissioners  of  the  I^hine  Canal,  I 
being  also  held  for  an  equal  proportion  of  any  loss  that 
might  be  sustained."  An  exhibit,  containing  the  fal- 
lowing statement  or  memorandum,  was  prwloced  in 
evidence  by  the  plaintiff: — 

**  Amount  of  cadi  received       .      .  £20,879  6  10 
XV. 

Cash  paid  .  .£21,989  19  8 
Superintending     .        1,382   0  0 

  23,371  19  8 


2,607   7  2 
Ode-ihlxd  .    £BS6*U  9* 


This  memorandam  was  neither  mnied  br  M'Kav',  noi 
was  it  in  his  handwriting.  Upcm  6riffin  bang  aslced  tc 
what  the  nid  statement  nlated,  and  whether  ansrtUng 
afterwards  occnired  reflecting  the  s^  stafeemei»t»  he 

replied,  "  It  was  rendered  to  me  by  the  defondairt,  ae 
relating  to  the  said  contracts  witii  tne  commiauoners  ol 
the  Laehine  Canal,  and  to  the  partnership  that  sab- 
sisted  I)etween  plaintiff,  defendant,  and  myaelf ;  tlie 
third  part  of  the  balance  of  the  said  statement — that  if 
to  say,  the  sum  of  836/.  16f.  9i^. — ^wos  pud  to  me  by  the 
defendant  on  m^  giving  him  a  full  release  and  dis- 
charge. The  said  statement  was  received  on  the  SSrd 
or  sSth  August,  1826,  snd  acknowledged  by  the  de- 
fendant on  the  following  day."  Much  evicfence  wa£ 
produced,  on  the  part  of  the  defendant,  for  the  pur- 
pose of  shewfaig,  from  plaintiff's  eondnet,  and  nom 
nis  expressions  on  varions  occarions  subsequent  to  the 
Laehioe  contracts  luTing  been  entoed  into  by  M.*Km^, 
that  he  eould  not  have  eonridered  himself  a  parteer  in 
the  Laehine  c<mtractB;  and  a  great  portion  of  the  BrgtL- 
ment  was  directed  to  the  improbability  of  such  a  part- 
nership, and  of  the  truth  of  Griffin's  evidence;  bnt  the 
only  questions  of  law  were:  first,  whether,  according 
to  the  present  law  of  Canada,  the  alltsed  partnership 
contract  could  be  proved  by  parol  evidence;  secondly-, 
whether,  if  the  English  law  of  contracts  was  to  prevail, 
this  case  was  not  within  the  exception  contained  in  the 
4th  section  of  the  Statute  of  Frauds,  the  boildii^  oon- 
tract  not  h«ng  citable  at  being  completed  within  tme 
year. 

Ji.  Tuiu  aad  Biaheringtant  In  support  of  the  appe^. 
— There  b  no  doubt  Imt  that,  aoeoraing  to  the  Knaoftt 
law,  which  prevailed  in  Lower  Canada  prior  to  the 
Colonial  Act  of  tlie  26  Geo.  3,  e.  2,  parol  evidence  wovtld 
not  be  let  in  to  prove  tids  all^fed  partner^ip.  By  the 
Ordonnance  deMouIins,  tn  the  year  1666,  art.  54,  it  is 
directed,  that,  in  all  oases  exceeding  the  value  of  100 
livres,  contracts  shall  be  passed,  by  which  alone  proof 
shall  be  received  of  such  matters,  without  receiving  amy 
proof  by  witneeses,  beyond  what  is  contained  in  sack 
contract.  The  words  are,  "  Pour  obvier  k  multiplica- 
tion de  fiuts  que  Ton  a  vn  ci-devant  estre  mis  en  avant 
en  je^;ement,  snjets  lb  prenve  de  tdmoins,  et  reproohe 
d'ioeux,  dont  adviennent  plv^uxs  ineonvteiena  ia- 
volntions  de  proems,  aveas  ordonne  et  ordonnon^  q^ne 
d*oresnBvant  de  toutes  ehoses  exoMans  k  somme  on 
valevr  de  cent  livres  poor  one  f<^  payer  seront  pmmk 
eotaratt  muvderant  notoixes  et  tfimdns,  par  lesqndls  eon- 
trata  seiuemMit  sera  fiiite  et  i«f  ftS  tonte  prenve  des  dikes 
mati^res^  sans  reeevoir  anoane  prenve  par  t^oias^ 
outre  le  contenn  au  contiat,  ne  snr  oe  qui  seroit  all^gu^ 
avoir  est^  dit  on  oonvenn  avant  icelui,  lors  et  depais. 
En  guoi  n'entendons  exdure  lea  preuves  des  conven- 
tions particuliires,  et  autres  que  seroient  fiutee  par  les 
parties  sous  leurs  seings^  soeaux  et  £critnree  pnvies.** 
f  Anciennes  Lois  Francaises,  tom.  14,  p.  203).  This  or- 
□onnance  was  extended  by  an  ordonnanoe  of  1667,  art.  2  ; 
*'  Seront  passte  aotes  por^devant  notdres,  on  sous  sig— 
tare  privte,  4e  toiUn  thorn  excMant  la  somme  on 
valenr  de  cent  livrei^  mdme  pour  depots  volontaires^  et 
ne  sera  re^u  aocnne  prenve  par  tfoioins  contra  et 
outre  le  contenn  aux  actes,  ne  sor  ce  que  seroit  allfigntf 
avoir  i\A  dit  avant,  hns  ou  depois  les  actes,  encoe*e 

Su'il  ^agit  d*ane  scnnme  on  vdeur  moindre  de  osnt 
vres,  sans  toutefois  rien  innover  pour  ce  recard,  en  oe 
qui  B^observe  en  la  justice  des  jage  et  consuls  des  mar- 
onsnds."  ^Anciennes  Lois  Fnmf aise^  tit.  xx,  art.  2). 
The  3rd  article  excepts  the  cases  of  accidents  and  cases 
where  there  was  a  commencement  of  proof  by  writing. 
The  ordonnance  of  1666  had  the  word  *'  oontrats,*'  and 
it  was  doubtful  whether  it  was  not  confined  to  agre9- 
mmU:  but  this  latter  OKtMnumce  omits  the  word  **  eon- 
trats^andhasthsweid  "ohoses;"  and  it  is  olear  that 
all  thingL  with  the  excmtion  of  the  eases  eixeepted, 
««n  vil&ia  te  nsH*v.  (See  Fothler,  hy  SfMif 
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fmt  4,  Q.  2,  arts.  1  and  S ;  Tonllier,  Droit  Civil  Fran- 
fwa,  torn.  9,  tit.  3,  c  e,  art  1,  pp.  17, 18).  It  waa  to 
get  ni  of  toe  tneoimiiieiiee  aiisme  from  the  extensive 
nd  incOTTenient  operation  of  this  last  ordonnance,  and 
not  BiteDdiDg'  to  ^storb  the  Ordonnance  de  HooUna, 
tSnt  th«  Canadian  Act  of  25  Greo.  3,  c.  2,  was  passed. 
That  part  re^nJating  the  admission  of  evidence  was  in 
ttxm  words: — "  Dans  la  preuve  de  tons  fails  concemant 
les  sfUresde  commerce,  on  aurareconrs,  dans  toutesles 
cms  de  jurisdiction  civile  en  cette  province,  aax  for- 
BHi  adates  qoant  anx  temoignage  par  les  lois  An- 
gUM."  Xdw,  as  to  thisact,we  say,  first,  this  was  not 
aeamodal  aflUr;  it  was  a  mere  bnilding  contract; 
ml  nitil  the  6  Geo.  4,e.  16,  bailden  were  not  within 
Ae  hankrvpt  laws.    [Xord  (hmpbd!.—l  should  s^, 
ttal  wherever  capital  is  to  be  laid  ont  on  any  work, 
■id  a  li^  ran  of  profit  or  loss,  it  is  a  commercial 
ratnre.]  VCkameenor  of  tie  Dvcf^  of  <VniraI?.— Each 
act  of  Umi^  and  seUing  is  an  act  of  commerce :  a 
Bnaber  of  such  acta  wonld  malce  a  trader.]  Second- 
tjf  'A  was  not  inteaaded  by  it  to  let  in  parol  proof  of 
MnowA  relating  to  mercantile  mattery  bat  only  of 
Jmi  rdatiiig  to  mercantile  niatters;  and  thereby,  tn 
eS«eL,  u  ^  rid  of  the  ordonnance  of  1667,  and  to  leave 
the  ¥T«Qdtk  kw  aa  it  was  under  the  Ordonnance  de 
WmiTtB*   the  only  renuuning  point  is  this — the  4th 
mt6m  at  the  Statute  of  Fraads  (29  Car.  2.  c.  3)  sa^s, 
daf  wiboe  an  agraement  is  not  to  be  performed  within 
anar,  h  cannot  be  proved  by  parol  evidence.  Now, 
hin,  the  eontraet  wms  not  performed  until  the  year 
Bft;  and  if  the  contract  for  the  works  coald  not  be 
UrtmaeJ  vMiin  the  y^r,  the  same  objection  woald 
to  anj  eootract  relatiTe  to  the  profits  to  be  de- 
AnS  from  the  works.    (BoydeH  v.  Drummondf  11  East, 

Mmtim  and  TemtpU  were  for  the  respondent,  but 
was  vt  called  on  bv  tiieir  Lord^ipa. 

Idtd  CxxnxLL  deliTeied  the  jad^ent  of  their  Lord- 
Mfa— Tbdr  Lordships  are  unanimously  of  opinion 
ftatflii  jo^^ment  oD«ht  to  be  alfirmed.  It  is  admit- 
Is^  fti^  in  cases  m  tirfa  descr^tiwi  arising  in  tiiis 
flMntn;  parol  eridsnee  Is  admimble.  The  Court  of 
iC^'Bwwh  at  Montreal  thoueht  that  this  evidence 
Bot  adnd^ble ;  bat  wh«i  the  case  came  before  the 
Csot  d  Appeal,  that  Court  thought  the  evidence  ad- 
■nsiftte;  and  we  arc  of  opinion,  that  tiiat  Court  came 
tftaii^eiHidiirioa.  It  is  admitted,  ttiat,  if  the  evi- 
dnee  of  Griffin  is  to  be  believed,  and  that  it  is  not 
weemmej  to  have  written  evidence  of  the  partnership, 
Ac  tm  ef  the  mteUant  fiiils.  Now,  there  is  no  direct 
enttafietioD  to  Griffin's  evidence,  and  the  case  resolves 
Hsrif  iato  tins  qaestion,  whether  the  contract  that  is 
mwt  be  proved  by  writing  t  If  so,  it  has  not 
bceo  doH.  5ow-  the  qneslion  i^  first,  how  would  it 
W  W  tbe  Fieaeh  law,  and  how  by  the  Englishf  Their 
Jmitapt  are  ofopimoii^tfaat  it  is  nnneceassry  to  consider 
tba  matter  stood  wuh  regard  to  the  Ordonnance  de 
KMfim  of  IfittS,  beeanse  ueir  Lordships  are  aU  of 
jmwn,  tWit,  aeooT^ng  to  the  Canadian  Act  of  Par- 
mm£t  the  qnestkn  is  to  he  determined  br  the  law  of 
^^md.  Ifow,  by  the  Canadian  Act,  25  Geo.  3,  c.  ^ 
aUttWK  an  act  passed  to  regulate  the  procedure  of 
ft*  eovrts,  H  was,  amongst  otiier  things,  enacted,  that, 
*iB|naf  o€  aU  fteta  concerning  commercial  matten, 
MeoQiae  A^il  be  had,  in  all  the  courts  of  civil  jurisdic- 
tan  in  thk  imrvinee,  to  the  roles  of  evidence  laid  down 
^  tfe  lawa  of  Ei^buid.**  Now,  ia  or  is  not  this  acasa 
Maueiiaug  a  eommereial  matter?  The  Xegislatuie 
dmatr  intended,  that  all  contracts  of  a  commercial  na- 
ta>  Jhoold  he  capable  ef  hdng  enforced  according  to 
the  Ei^Bh  law.  The  present  is  a  contract  for  tiie 
■ski^  of  a  esnsl,  ftmn  wMcK,  by  a  large  capital  \ma^ 
lad  OKI  and  a  risk  ran,  a  profit  might  t)e  derived.  It  is 
dmrir  a  eommmal  undertaking  within  the  meaniiu; 

a(  Wi  tfatBlB.  It  bas  hssn  attempted  to  be  argaed. 


that  the  sUtnte  only  intended  to  let  In  parol  evideiies 
as  to  matters  of  foot,  such  as  the  deliv^  of  gooda,  &a, 
but  that  it  did  not  intend  to  let  in  parol  evidenoe  to 
prove  an  agreement.  It  would  be  very  strange  if  Uiaca 
were  such  a  distinction ;  bat  it  is  clear,  that,  by  ''faita,*' 
the  statute  means  all  facts  by  wliicn  the  contract  la 
constituted,  or  all  other  facts  concerning  commercial 
matters.  That  being  so,  we  come  to  the  question,  wlio- 
ther,  according  to  the  law  of  England,  the  evidence  in 
support  of  this  declaration  is  sufficient.  It  is  not  dis- 
puted that  it  would  be  so^  unless  the  case-  be  within  the 
exception  in  the  4th  section  of  the  Statute  of  FraudsL 
as  bong  a  contract  which  was  not  to  be  performed 
within  a  year.  The  question,  therefore,  is,  is  the  agrea* 
ment  set  out  in  the  declaration  such  an  agreement  as 
that  mentioned  in  the  4th  section  of  the  Statute  of 
Frauds?  No  case  has  been  cited  which  is  at  all  in  point. 
SoytUll  v.  Drummomd  and  other  cases  of  that  class  liare 
no  application  to  a  case  like  the  present.  Here  the 
contract  that  is  set  up  is  a  mere  vendition  of  a  rifht. 
Why,  then,  is  not  toat  to  be  performed  ?  M'Kay 
^reed  that  he  would  let  Rutherford  into  the  partner- 
ship: that  agreement  was  performed  when  the  agree- 
ment was  entered  into;  that  cannot  be  sud  to  be  sudi 
as  is  not  to  be  performed  within  the  year.  From  the 
moment  of  the  agreement  beingentend  into,  the  par* 
ties  to  it  had  matoal  rights.  The  4th  section  of  tha 
Statute  of  Frauds  does  not  apply.  By  the  law  of  Eng- 
land, the  parol  evidence  is  admiadbfe ;  and,  therefore, 
their  Lordships  are  of  opinion,  that  the  decision  of  tho 
Court  below  was  light,  and  the  l^>peal  must  be  dl** 
missed,  with  costs. — Jgpeal  ditm^tMy  with  cettt. 

COURT  OF  CHANCERY. 
RowuHD  «.  Hoaeax.— ifer.  21,  22, 2S»  mtd  Dee.  4. 

7%e  EartcfA.,  h  hit  WilkbMueathtd  to  his  Son,  Vi»' 
eema  N.,  and  his  Nein,  Earls  o/A^  certain  ChatteU, 
eimsittina  ofPlate^  Jemltt  md  other  omammuU  Art^ 
det,  to  be  held  as  Heirloom  and  directed  his  Ezem- 
tors  to  mate  an  InvenUyry  of  such  (JhaUelt,  By  a  Co- 
dicil to  the  Will,  the  Testator  declared  it  to  be  his 
Will,  thatf  in  addition  to  the  Articles  he  had  made 
Heir-looms  by  his  Will,  certain  other  Articles  of  the 
same  Description^  deposited  in  a  particular  LoatHty, 
shoiM  be  considered  as  Heirlooms^  and  he  gave  m 
same  to  hi*  Steenters  m  Heirlooms  in  his  Fami^,  and 
direded  Utem  to  make  an  InvenUtry  thereof.  At  the 
Death  of  the  Testator,  his  Son,  Viscount  N.,  succeeded 
to  the  iWe  of  Earl  if  J.,  and  also  to  certain  Estatee 
annexed  to  the  TitlOy  and  Hricthr  and  inalient^fy  settled 
in  Tail  male:— Held,  that  the  Case  feU  wthin  the 
Principle  <^  the  Decisions,  overruling  Lord  Hwd- 
wiei^s  Judgment  in  Gower  e.  Grosvenor,  (3  Barn. 
54;  a  Madd.  337),  and  Trafford  v.  Tmffiard,  (3  Atk, 
347),  and  that,  consequent^,  the  Gift  of  the  Chattels 
was  a  €Hft  executed,  and  that  the  mattels  became  the 
^solute  Property  of  VUeotmt  N,  on  the  Death  qfhig 
Father. 

7%e  R^ht  of  TVtMfsM  and  Exeeuton  to  ofitajn  the  Di' 
reOion  of  the  Court,  without  being  KoMs  to  Com,  doe$ 
not  apply  to  an  Appeal. 

This  was  an  appeal  from  the  dedrion  of  Wigram, 
V.C.,  (reported  12  Jar.  348).  The  fhUowii^  statement 
of  tile  fiwts  of  the  case  la  taken  from  the  re^rt  joat 
referred  to* : — At  the  date  of  his  will  and  of  hia  death, 


*  The  reporter  tskes  tfaia  opportonltr  of  menttonlng,  thit, 
wherever  the  report  of  tiie  deciiioa  qppoded  from  has  a^eaied 
in  e  former  vehmttf  Us  praetke  mnmreOt  b  to  repeat,  dMur 
wb^r  or  la  part,  Oe  stalstteak  of  Oe  AmIs  of  the  eaee,  aoA  a 
eoorsa  appeulBg  to  Uai  aauBaaaiy  for  Ifaa  ooBTanlanaa  af  tfet 
reader. 
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Henry  Etrl  of  Aberg^rumy,  the  testator  1b  the  canse, 
wu  seised  for  an  estate  t^l  male  of  and  in  Eiidge  Castle 
and  oAer  manors  in  the  county  of  Sussex  and  else- 
wher^  which  had  descended  upon  and  become  rested  in 
the  testc^r  under  the  proviuons  of  a  statute  passed  in 
the  reign  of  Philip  and  Mary^  intituled,  "  An  Act  con- 
cerning the  Restitution  of  the  Heirs  male  of  Sir  Edward 
Nsvill,  Koight."  By  that  statute  the  tenant  in  tail 
was  restrained  from  alienation,  and  the  revernon  was 
limited  to  the  Crown.  The  testator  was  also,  at  the  date 
of  his  will  and  of  his  death,  seised  in  fee  of  certain  other 
estates  which  be  had  obtained  by  purchase ;  and  he  ^.-as 
also  at  those  periods  possessed  of  a  service  of  plate, 
jemls,  and  innketL  and  other  artides  of  ornament 
which  formed  the  subject  of  liti{^on  in  the  cause.  At 
the  same  period  the  testator  had  two  sons,  John  Viseonut 
Nevill  and  William  Nevill,  of  whom  the  latter  had  two 
sons  also  living  at  thme  periods.  The  testator,  by  his 
will,  dated  the  0th  March,  1039,  after  reciting  therein 
that  he  had  only  two  children,  namely,  his  eldest  son, 
John  Lord  Viscoant  Nevill,  and  his  son  William  Nevill, 
who  had  a  large  family,  and  further  recltinj^  that  the 
ancient  family  entailed  estates  had  become  so  improved 
that  they  produced  in  rental  mach  more  than  when  he 
came  to  the  title,  and  that  he  had  also  by  care  and 
economy  been  enabled  to  purchase  and  acquire  estates 
of  the  Tune  of  70^000/.  ana  upwards,  and  that,  as  it  was 
lus  intention  to  give  all  such  estates  to  his  eldest  son, 
John,  to  descend  with  the  title,  he,  the  said  testator, 
considered  he  was  bound  to  make  a  good  and  proper 
pronsiim  for  his  son  William  Nevill,  the  testator  gave, 
oerised,  and  bequeathed  certain  freehold  messuages, 
farms,  and  lands,  tithes,  and  hereditaments,  and  all 
turnpike  secnriUeSi  navi^tion  and  canal  shares,  in  his 
Bud  will  particularly  mentioned,  and  all  and  singular 
other  the  freehold  and  copyhold  messuage^  lands,  tene- 
ments, and  hereditaments  wtiatsoever  and  wheresoever, 
which  he  was  then,  or  at  the  time  of  his  death  should 
be,  beneficially  seised  and  possessed  respectively  of,  or 
in  any  manner  entitled  to  or  interested  in,  either  in 
possesuon,  revernon,  remainder,  or  expectancy,  and 
whether  at  law  or  in  sanity,  or  over  which  he  lud  any 
disposing  power,  with  tnelr  several  appurtenances,  save 
ana  except  certain  lands  and  hereditaments  purchased 
by  hiin  situate  in  Birling,  in  Kent,  unto  his  brother 
G.  H.  Nevill,  since  deceased,  and  plaintiff,  Daniel  Row- 
land, their  heirs  and  asngns,  to  the  use  of  his  (the  said 
testator's)  eldest  son,  John  Lord  Viscount  NevUl,  since 
deceased,  and  his  assigns,  for  his  life,  without  impeach- 
ment of  waste;  ana  afler  the  determination  of  that 
estate,  by  forfeiture  or  otherwise,  in  the  lifetime  of  the 
said  John  Lord  Viscount  Nevill,  to  the  use  of  the  sud 
George  Henry  Nevill  and  plaintifF,  their  heirs  and  as- 
sigDS,  daring  the  life  of  the  said  John  Lord  Viscount 
Nevill,  upon  trust  for  the  said  John  Lord  Viscoant 
Nevill  and  his  assigns  during  his  life,  and  to  support 
the  remidnders  thereinafter  limited ;  and  after  the  de- 
cease of  the  said  John  Lord  Viscount  Nevill,  to  the  use 
of  such  person  or  persons  as  should  or  might  be  next 
entitled  upon  the  decease  of  the  same  son  tolits  (the  said 
testator's;  family  settled  estates,  in  such  order  and  course 
succesuvely,  and  for  such  estate  and  estates,  subject  to, 
with,  and  ander  such  powers,  provisions,  declontions, 
and  agi-eemente,  as  are  expressed,  limited,  and  contiuned 
in  ana  by  the  act  of  Parliament  of  Philip  and  Mary,  by 
which  his  (the  said  testator's)  fitmity  estates  were  set- 
tled and  entailed,  and  subject  also  to  all  other  powers 
proTisoes,  and  agreements,  which  were  eontuned  and 
then  in  force  concerning  any  of  his  said  family  estates, 
or  which  might  be  contained  in  any  act  of  Parliament 
passed  touchmg  and  relating  to  the  said  estates.  The 
testator,  after  making  other  proviuons  by  his  will, 
which  are  unnecessary  to  be  stated,  proceeded  as  tol- 
hmi-^*  And  I kere^  ghe  and  baqmath  mOo  my  said 
iutt  Joht  Lord  VUmm  NMU,  mdtokU  KHrtt  &rU  of 


Abergavmnv,  alt  mjf  gold  amd  tiher  plate  md  pieltireg, 
and  Ml  my  oooitf  lace^  famify  ptarl  nedlaee,  tUver  Aover, 
and  family  rcbes,  and  all  diamonds,  miniaturea,  and  gola 
and  Hlver  omamentt,  to  be  held  as  AetVfooau,  fitMpI  sue/, 
tAinfftatlshalltpecificatlybeqtteath  tiisayrmll;  ana 
I  direct  that  my  exeattora  do  mate  an  intmloijr  of  al\ 
«ucA  cbatteU  and  effect*."  The  will  then  contained  nu- 
merous other  bequests  and  proviMons,  which  were  im- 
material to  the  question  in  tne  cause.  The  first  codicil 
to  the  will  was  dated  in  April,  1841,  and  was  alsc 
immaterial  to  the  question  in  the  cause.  The  second 
codicil,  dated  Jsnnat^  6th,  1842,  among  other  bequests, 
contained  the  following: — "I declare  my  will  and  mina 
to  be,  Aat.  in  addition  to  the  artides  and  thitw*  Ihaoi 
in  my  wtH  ami  tod&eil  made  Meirloomtf  aU  andeingulai 
tie  n^niatMret  and  pietnre$y  and  eilver  filagree,  Indian 
artidet,  omamente  for  tablet,  and  foreign  lace,  and  al< 
other  the  articles  contained  in  two  green  boxes  tied  wit} 
tape,  and  sealed  with  my  seal—sueh  are  nun^ered  1  anc 
2,  and  deposited  in  a  drawer  in  my  library — and  aleo  al. 
the  miniatures,  seals,  and  all  other  articles  contained  it 
a  small  cabinet  in  my  gallery,  shall  he  considered  ana 
taken  to  be  heirlooms;  and  I  herdy  give  and  begueatA 
them  to  my  executors  as  heirlooms  in  my  family,  and  1 
hereby  authorise  and  direct  sy  executors  to  maie  an  in- 
ventory  of  all  and  singular  the  articles  herdy  bequeathed 
at^  sign  the  same;  and  I  authorise  them  to  open  suci 
botes  and  eeitinetfir  that  purpose."  The  will  and  codi- 
cils also  contained  other  Mqnests  not  afiecting  the 
question  In  the  cause.  On  the  death  of  the  testator, 
tiie  titie  and  settled  estates  descended  upon  his  eldest 
son.  Earl  John,  who  afterwardsi  in  April,  1845,  died  a 
bachelor.  During  the  lifetime  of  John,  the  articles  of 
verth  and  ornament,  the  subject  of  disposition  in  the 
will  and  second  codicil,  were,  with  his  privity  and  con- 
sent, left  by  the  executors  of  his  father  in  their  placet 
of  deposit  in  Eridge  Castle;  but,  on  his  death, the  pro- 
perty in  them  was  claimed  by  his  executors,  as  having 
become  vested  in  him  absolutely  under  the  will  of  hit 
father.  On  the  other  hand,  the  chattels  were  claimet) 
by  the  testator.  Earl  Williun,  on  whom  the  title  au^ 
,  family  estates  had  descended  upon  the  death  of  his  eldei 
brother,  John;  and  by  his  two  sons,  as  having,  undei 
the  limitations  of  the  will  and  second  codicil,  becomi 
annexed  to  the  title  as  heirlooms,  so  as  to  go  with  it  t( 
the  parties  who  should  become  saccessivel^  entitle^ 
thereto,  so  long  as  the  rules  ogtunst  "perpetnity  woulc 
allow.  The  bill  was  filed  after  the  death  of  Earl  Johi 
by  the  surviving  trustee  and  executor  of  his  father.  Ear 
Henry,  against  the  executors  of  Earl  John  and  Willtam 
the  present  Earl,  and  his  two  sonc^  for  the  purpose  o 
having  the  question  of  title  determined.  This  qaestioi 
depended  on  the  point,  whether  the  gift  of  the  chattel 
was  to  be  treated  as  direct,  or  as  only  executory.  Tb( 
Vice-Chancellor  having,  on  the  17th  April,  184&  hek 
that  the  gift  was  a  gift  execnted,  and  that  the  coatteL 
became  the  absolute  property  of  Earl  John  on  the  dcati 
of  his&ther;  the  defendant,  Earl  William,  now  ap 
pealed  to  the  Lord  Chancellor. 

BetheU,  Lee,  and  Qoodeve.  for  Earl  William. 

The  Solicitor-General  and  Simpson,  for  the  grandsont 
of  the  testator. 

Waiier,  Humphry,  and  B.  P^Umer,  for  the  executor 
of  Earl  John. 

BethdL  in  reply. 

The  following  were  the  cases  cited  and  commentet 
on  in  the  course  of  the  argument :' — Oower  r.  Qrosoenor 
(Bam.M;  5Madd.357);  Trafford'i.Trafford.lZ M)t 
347);  79e  Duke ^BridawtOer  v.  Egerton,  (2  Ves.  sen 
121);  Au»tiny.Taylor,(\'M&^^\);Darlaf Y.Lang 
worihy,  (3  Bio.  P.  C.  369);  v.  BumOl,  (1  Bro 
C.  C.  274  ;  4  Bro.  P.  C.  319);  Faughan  v.  Burskm,  (I 
Bro.  C.  C.  101);  Leaerofi  v.  Maynard,  (1  Ves.  279) 
Crowder  v.  aowes,  (2  Ves.  449) ;  The  Countess  of  Lin 
cote  T.  ?»«  Duke  ^Newcastle,  (12  Yes.  218, 239);  Can 
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w.Evii^  »T9iL  (14  Ves.  478);  Wriaht  r.  Atfym, 
(G.  Coop.  Ill);  i>oe  T.Smkk,  (6  H.  &  S.  126);  n« 
Amna-emml  r.  f%e  I>mh  of  Mar&orwgh,  (3  Madd. 
193};  lord  Deerkwnt  t.  The  Duie  of  St.  Aa>an$f  (fi 
VM.  tSS);  Ghri»  r.  Lord  Orviond,  ( Jac.  106);  Jer- 
WWT.  m  DwU  tfNortkumberla»d^  (1  Jac  &  W.  574) ; 
mmnUr.  Omntrf,  (2  CL  &  Fm.  611);  THa  Earl 
^JMricfaT.  JWw,  (7  a.  &  Fin.  795);  BlaciKdl 
T.M,(llbeii,]76j;  Jfaclwei«(T.i3tiuHaii,(2KeeD, 
Wy.  Imi  Dminter  r.  Tk*  Earl  of  ^tnghawt^  (3 
Bear.  IflOtn.;  10  Sim.  687.  n.);  Brirtow  v.  BriHow,  (fi 
Bttr.  US);  Boekfort  r.  FiUemauHee,  (2  Dm.  &  W.  1); 
Bmtar.Le  Detpemter,  (11  Sim.  508);  Vmdtrplani 
T.rm^  (3  Hare.  1);  Sam/ord  r,  Samfordy  (1  D«  G.  & 
&  C7};  Co.  Litt.  IS.  b.,  Butler's  edit. ) 

Dtc.  A,  1W8.— Loai>  Cbaivckllob.— The  only  ^ues- 
fya  I  hm  to  eoDsider  is,  whether  this  case  fidls  within 
Ibc  pn^i!!^  of  those  decimons  which  have  oTemiled 
Imi^mwiekeij^dtnaent  in  Oowerv,  Orotvenor taid 
Ti^md T.  Tr^l^;  for  I  aiu  S9t  at  liberty  to  depart 
fan  mek  principle,  what«T«r  my  opinion  ntay  be  as  to 
Acanprictf  of  the  role  adoptetf.  In  1806,  in  ths  t::^ 

Xi^XwMh  r.  The  Dmhe  tff  Neweattls,  Lonl  Eldon 
ttM^Unatf  90  boand  in  the  Honae  of  Lords;  and, 
ARtbeliiit  if  forty  years,  I  eannot  be  leaa  bound  in 
ftaarnt  But  Lord  Eldon  did  not  think  himself  at 
tbt  6m  piritdcd,  and  I  do  not  think  myself  pre- 
Am  expnanng  regret  that  Lord  Hardwicke's 
Ums  bad  been  deputed  from,  aedng  thai  those  de- 
daw  wm  Bot  ofanoxioiia  to  any  principle,  and  enabled 
tttCont  to  carry  into  effect  the  ver^  obvious  intention 
rftktetatsr;  whereas  those  which  have  overruled 
treat  jmrinona  of  this  sort,  as  Lord  Hardwicke 
^Raes  it  in  Otwer  r.  Qrovemory  as  express  gifts  to  the 
fv^  "a  parpon  to  defeat  the  hitention  of  the  teata- 
fia^  howerer  mnch  I  may  lament  the  evils 
■iMKfraa  these  later  caaes,  I  have  here  malv  to  eon- 
•1^  fait,  what  ktiM  rale  and  principle  established  by 
^  hte  cnca;  and,  aectmdly,  does  the  preaent  case 
UvAffiitf  In Oomr  t.  Groamor  there waa  no  ex- 
bI,  tmt  a  direction  that  eertun  chattels  shonid 
(•afenloMnSiasthe  testator's  real  estate  waa  settled; 

Imi  Hardwicke  held  that  this  was  to  be  taken  as 
immj  to  the  execnton,  and  said,  that,  "  when  a 
nn  sikca  aae  of  wwds  of  that  kind,  he  does  not  make 
atbttatioo  himself,  but  he  leaves  it  to  the  law  to  do 
ta,"  And  in  IVafford  t,  Traford,  in  which 
■nvHa&cei  gift,  he  considered  it  as  controlled  by 
ypwii  latent,  is  these  were  now  the  mling  av- 
wit)<^tWre  would  be  no  doubt  of  their  governing 
■sjRat  csm;  bat  the  last  of  those  decisions  was  in 
yyiW*  ia 1783  the  case  of  v.  Bumell  was  heard 
f"**l4ri1hiuiow,  who  decided  upon  the  point  now 

*  fnfra  mthont  any  aminMnt,  the  Ateta  having 
*>■  nimdmtood  thnragaont  the  diaenarion :  bn^ 

<  n^Ktring  before  the  Lords  Commianoners, 
^  l^nghbonogh.  Judge  Ashurst,  and  Mr.  Baron 

Lord  Hardwickra  jadgroent  was  ovemiled, 
^Btiia  tatatea  *m  that  case  being  so  held,  that  Edward 
*mj  bccaaie  tenant  for  lift,  remainder  to  first  and 
wTiooa  in  tiil,  remainder  over  for  life,  certain  chat- 

bequeathed  to  be  held  and  enjoyed  by  the 
ydjewoaa  who  from  Ume  to  time  respectively  and 
•ww^^nld  be  entitled  to  the  use  and  possession 
«wMHf%  as  and  in  the  nature  of  heirlooms  to  be 

aad  to  go  along  with  the  houses  for  ever. 

tibs  teaaat  forU^  bad  a  son  bom,  who  died 
■"■rtlyiftcnrards;  the  qvaation  was.  whether  Edward, 

*  w  Kpnmtative  of  sneh  son,  or  the  pUnUflb,  as  de* 
jijniBRmtinder,  wen  entitled  to  the  cliattels.  The 
^  Comnjasioners  hdd  that  Edward  was  entitled, 
ffl***?  spca  Uie  nonnd  that  the  deceased  son,  having 
■»  ttaant  m  of  the  booses,  was  absdutely  en- 
%d  ts  the  chattels.  Each  of  those  learned  judges 
«M  tbai  the  infant  waa  entitled,  according  to  the 


terms  used,  and  that  the  Court  could  not  control  them. 
This  case  went  to  the  House  of  Lords,  and  is  reported 
in  4  Bro.  P.  C.  319,  and  the  decree  was  then  affirmed 
in  1785,  the  House  having,  bv  consulting  the  judgea, 
adopted  a  course  which  proved  beyond  all  doubt  their 
opinion,  that  the  rights  of  the  partiea  would  depend 
npon  the  legal  import  of  the  terms  used  in  the  wiU, 
and  not  upon  the  comSderation  of  anything  which  a 
court  of  equity  mlj^ht  do  for  the  pnrpose  of  carrying  the 
apparent  general  intent  into  effect.  In  Vm^flum  r. 
Burslem  (3  Bro.  0.  C.  101)  Lord  Thnrlow  acted  upon 
the  same  rule.  There  was  no  direct  sift,  but  the  direc* 
tion  was,  that  chattels  should  go  as  heirlooms  with  Uie 
real  estate,  and  be  lield  and  enjoyed  by  the  person  or 
persons  who  should  for  the  time  being  be  entitled  to  the 
real  eatateek  so  far  as  the  rules  of  law  and  equity  will 
permit,  and  he  directed  an  inventory  of  tlie  plate  that 
should  go  with  the  estate.  Such  were  the  decisions 
which  Lord  Eldon,  in  1806,  reviewed  in  the  case  of 
Ladjf  Lincoln  v.  The  Duie  of  Newcattle;  and  in  that  case 
he  came  to  the  conclosion,  that,  although  he  prefierred 
the  doctrine  of  Lord  Hardwicke,  the  mie  an  l&!d  dowi^ 
in  subsequent  cases  was  to  be  Uie  rule  for  the  future; 
and,  concurring  as  I  do  in  this  oplnlm,  it  la  ubIcm 
to  oonsider  what  my  judgment  in  this  case  might  have 
been  had  these  later  decisions  not  taken  plaoe.  The 
question,  indeed,  is  now  further  eoncluded  by  other 
cases  which  have  foUowed  the  same  rule,  as  Carr  T. 
Lord  ErroU  (14  Ves.  478)  and  Deorhurst  v.  TJi«  Duk* 
of  St.  A&anSy(B  Madd.  232^.  In  the  latter  case  Sir 
John  Leach  amnned  the  rule  laid  down,  saying  that 
it  was  a  direct  gift,  and  there  waa  nothing  executory 
in  it,  although  he  did  not  very  strictly  act  upon  tha^ 
when  he  declared  that  all  persona  tenants  for  lift^ 
being  in  ease  on  the  death  of  the  testator,  might  have 
been  limited  to  the  use  and  enjoyment  only.  This 
deciwon  was,  however,  rerersed  in  uie  House  of  Lords, 
(2  CI.  &  Fin.  611),  upon  gronnda  vhieh  do  not  touch 
the  present  case.  Tne  cases  of  Lord  DMrdMtr  r. 
TkeEartofE^ffkamy  before  Sir  William  Grant,  (In 
3rd  Brown,  in  1813),  and  MaekwortK  v.  Hinxman,  ba- 
fore  Lord  Langdale,  in  1838,  (in  2  Keen),  do  not  apply 
to  the  present  question,  but  both  tend  to  exemplif;^  the 
soundness  of  the  principle  adopted  by  Lord  Hardwicke. 
It  remains  to  be  considered  whether  the  case  does  or 
does  not  fidl  within  the  principle  of  those  decirions,  by 
which,  as  I  have  said,  I  find  myself  bound.  By  those 
decisions  a  gift  of  chattels,  to  be  used  as  heirioom^  and 
to  be  enjoyed  by  the  person  entitled  to  the  real  estate, 
is  to  be  treated  as  a  direct  gift,  and,  therefore,  rests  in 
the  first  person  entitled  to  an  estate  of  inheritance  in 
the  land,  and  u  not  to  be  protected  further  by  the  in- 
terpoaitton  of  a  court  of  equity.  By  the  will,  the  gift 
is, "  to  my  son  John  Lord  Visconnt  NeviU^d  his  heua^ 
^U'ls  of  Abeigavennia."  John  became  Earl  of  Aber> 
gavenny.  The  words  are  weU  adapted  to  create  an 
estate  of  inheritance — not  less  so  from  the  qoalificatioD 
required  of  their  being  "  Earls  of  Abergavenny."  It  ii 
true,  that  the  testator  has  added  to  the  articles  be- 
queathed, or  to  IM  held  as  heirlooms,  and  directed  that 
his  executors  should  make  an  Inventoipr  of  them— * 
leaving  no  doubt  as  to  what  the  testator  intended,  and 
affording  a  sure  guide  to  the  Court  how  to  carry  his 

Eurpose  into  effect,  if  it  had  the  power  to  Interfere, 
lut  those  circumstances  (as  the  cases  I  have  observed 
upon  dedde)  do  not  prevent  the  gift  bwng  direct^ 
and,  tlierefdre,  do  not  inTe  the  Court  the  power  to  snp* 
port  that  intenticm.  The  seeimd  codicil  ooes  not  vaty 
the  ease  as  It  appears  upon  the  wUl;  it  only  gives  eer- 
tain  other  chattels  as  ndrloonu,  and  directs  an  In- 
ventory to  be  made  by  the  executors,  and  it  givea  those 
articles  in  addition  to  the  articles  and  Uiings  by  his  will 
made  heirlooms.  The  case  upon  the  will  and  codicil, 
I  think,  is  the  same.  John  Lord  NeviU  was  the  testa- 
tor's heir,  and  had  an  estate  of  inheritance  nnder  tha 
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words  of  the  wilL  without  reference  to  the  Utle  or  the 
leal  estates,  which  are  not  refmed  to,  the  only  heirship 
inferred  to  being  that  of  the  earldom  of  Abergavenny. 
Acting  npon  the  rule  established  in  the  cases  before  re- 
ferred to,  that  this  bequest  is  to  be  treated  as  direct, 
and  not  as  executory,  I  am  bound  to  declare  that  John, 
the  eldest  son,  became  absolutely  entitled  to  both  sets 
of  these  chattels;  and  I  therefore  affirm  the  decree  of 
flie  Court  below,  with  costs. 

[Some  discussion  then  took  place  as  to  the  costs  of  the 
appeal  coming  out  of  the  fund,  which,  in  reference  to 
the  position  of  the  parties  appealing,  the  Lord  Chan- 
cellor allowed.  In  the  course  of  this  discussion,  and 
aUudin^  to  the  right  that  trustees  and  executors  have 
to  obtain  the  direction  of  the  Court  without  incurring 
Costs,  his  Lordship  observed :  "I  have  never  con»dered 
this  as  api>lying  to  the  appeal.  It  does  apply  to  taking 
tiie  direction  of  the  Court  in  the  first  instance,  but 
when  they  have  got  that,  Uien  their  own  indemnity  is 
obtained.  If  their  view  of  their  own  interest  makes 
them  think  it  expedient  to  have  it  hetu^  again,  ^en  it 
can  be  heard  at  toeir  own  avwh-b  "i 

-    -IT-—*  J 

ROLLS  COURT. 
Tdxe  v.  Moxhay. — Dtc.  fi  and  6. 
InjtmctiOR  to  restrain  Breach  of  Covenant. 
A.pure/iased  a  Piece  of  Pleasure-ground,  in  the  Centre 
a  Squarey  in  London,  from      and  covenanted  not 
to  use  it  otherwise  than  as  Pleasure-ground.  The 
Pleasure-ground  subsequently  became  vested,  hy  pur- 
chase, in  C,  who  made  Prorations  for  building 
upon  it.    The  Court,  at  the  instance  of  B.,  resfrainod 
C.from  using  the  Ground  otherwise  than  as  a  Pleasure- 
griund,  aMougk  U  was  alleged  that  the  Cimmmt  did 
fwf  at  Low  run  with  the  Land. 
The  bill  in  this  case  stated,  that  the  plaintiff,  in 

E*  '  ,  180&  was  seiaed  in  fee  ^  a  piece  of  ground  or 
m,  ana  other  hereditamenta,  in  Leicester-square,  in 
onnty  of  Middlesex,  and  of  nnmerous  houses  si- 
tuate in  the  same  square ;  and  that  be  contracted  with 
Charles  Elms  to  sell  and  convey  to  him  the  said  piece 
of  ground  or  garden,  subject  to  a  stipulation  or  condi- 
tion, that  £lmB,  his  heirs  and  assigns,  should  for  ever 
thereafter  keep  and  maintain  the  same  in  the  manner 
eccpressed  in  tne  covenant  contained  in  the  indenture 
Uiereinafter  set  forth.  That,  by  indenture  of  release, 
dated  15th  July,  1806,  kbA  made  between  the  plaintiff 
of  the  one  part,  and  Charles  Elms  of  the  other  part, 
it  was  witnessed,  that,  in  consideration  of  the  sum  of 
210/.,  paid  to  the  plaintiff  by  Elms,  the  plainUff  grant- 
ed, bargained,  aold,  aliened,  released,  and  eonfinnea  unto 
tke  sdd  Charles  Ehns,  his  lieirB  and  asrigns,  all  that 
piece  or  parcel  of  ground  or  garden,  commonly  called  or 
mown  by  the  nanne  of  Lisioeater-square  Garden  or 
Pleasore-ground,  situate,  lyinjj,  and  being  in  Leicester- 
square  aforesaid,  together  with  the  equestrian  statue 
then  standing  in  the  centre  thereof,  and  the  iron  rail- 
ing and  stone- irork  ronnd  the  said  garden,  and  all  ways, 
&o.,  and  appurtenants  to  the  same  premises  belonging; 
to  hold  the  same  unto  the  said  Charles  Elms,  his  neira 
and  assigns,  for  ever.  And  in  the  said  indenture  there 
was  contained  the  following  covenant  by  the  said 
Charles  Elms:— <*  And  the  said  Charies  Elms,  for  him- 
self, his  burs,  executors,  admlnistntors,  and  assigns, 
dotn  covenant,  promise,  and  agree,  to  and  with  the  said 
C.  A.  Talk,  his  h^n,  executors,  and  administiaiota,  in 
manner  following;  that  la  to  say,  that  he,  the  said 
,  Charles  Elms,  his  heirs  and  assigns,  shall  and  will,  from 
time  to  Ume,  and  at  all  tines  for  ever  hereafter,  at  his 
and  th^r  own  proper  coeta  aid  charges,  keep  and  m^n- 
twn  tike  aud  piece  or  parcel  of  ground,  and  square 
gardtti,  and  the  iron  railing  round  the  same,  in  its  pre- 
Bsat  fimn,  Kid  in  snffidcBt  and  pvapcr  rtfmr,  as  a 


square  garden  and  pleasure-ground,  in  an  open  ateteu 
uncovei«d  with  any  ouUdinjn^  in  neat  and  omain«iital 
order,  and  diall  not  nor  wul  take  down,  or  permit  or 
suffer  to  be  taken  down  or  defaced,  at  any  time  or  limos 
hereafter,  the  equestrian  statue  now  atwding  or  beim 
in  the  centre  of  the  said  square  garden,  but  shall  am 
will  continue  and  keep  the  same  in  its  present  alt  ac- 
tion, as  it  now  is;  ana  also,  that  it  shall  and  may  bo 
lawful  to  and  for  the  inhabitants  of  Leicester-square 
aforesaid,  tenants  of  the  said  C.  A.  Tulk  and  of  J.  A. 
Tulk  his  father,  their  heirs  and  assigns,  as  well  as  Um 
said  C.  A.  Tulk  and  J.  A.  Tulk,  their  heirs  and  assigtu^ 
on  payment  of  a  reasonable  rent  for  the  same,  to  have 
keys^  (at  ttieir  own  expense),  and  the  privilc^  of  ad- 
mission therewith,  annually,  at  any  time  or  timea,  into 
the  said  square  garden  and  pleasure-ground."  The  bill 
then  stated  that  the  piece  of  garden  ground  had  con- 
tinued in  an  open  state, and  uncoveredwith  auv  ^~a^£[. 
ings,  and  in  tlie  condition  of  a  pleas..-  ^^j, 
trees  planted  m  it.  That  oefendant  Moxhay  bad 
become  the  ow-;^  ^^^^  deduced  fewt  £W 

^  tiaa  lately  ccssicnoea  ontting  down  the  trees  an^ 
erecting  a  hoarding  or  hoarding  aCTCSS  it.  with  s  tIcw 
to  erectinff  shops  and  other  buil&igs  apon  it.  Hie  biQ 
changed  the  defendant  with  notice  of  the  covenant  when 
he  purchased  the  piece  of  ground ;  and  it  prayed  that  he 
might  be  restrained  from  cutting  down  the  trees  and 
shrubs,  and  from  pulling  down  or  removing  the  iron 
railing  round  the  pieoe  of  garden  ground,  and  from  erect- 
ing, setting  up,  or  continuing  on  it  any  house,  dtop,  or 
other  buildings,  or  any  soafrolding,  boarding,  or  board- 
ing, for  the  purpose  of  building,  and  from  t^it^  down, 
or  permitting  to  be  taken  down  orde&ced,theeqnesfcrian 
statue  standingin  the  centre  of  liie  said  square  &o.  The 
Master  of  the  Rolls  granted  an  ex  parte  injunction,  ve- 
stvaining  the  defendant,bis  servants  or  agents,from  doing 
any  act  whereby  the  piece  of  ground  and  square  garden, 
and  the  iron  railing  round  the  same,  should  be  altered, 
or  in  any  way  injured,  as  a  square  garden  and  plenani^ 
ground,  uncovered  witii  buildings,  in  a  neat  and  oma- 
mentd  order,  and  firom  cutting  down  or  injuring  any 
trees  or  shmbs  then  growing  on  the  said  piece  of  ground 
and  ornamental  thereto.  The  defendant  put  in  bis 
answer,  and  the  defence  set  up  by  it  was,  that  the 
character  of  the  square  had  of  late  years  become  greatly 
changed,  by  reason  of  certain  thorongbfiutts  for  car- 
riages and  horses  having  iwen  opened  into  it,  by  which 
the  use  of  the  garden  as  a  pleasure-ground  was  much 
interfered  with.  That  the  piece  of  ground  had,  for 
many  years  before  the  defenoant  became  the  owner  of 
it,  been  suffered  to  lie  in  a  most  neglected  and  slovenly 
condition,  and  that  the  plaintiff  and  his  tenants  had  not 
taken  any  steps  to  enforce  the  covenant  to  keep  it  la 
good  order,  but  had  acqoiesoed  In  itsmnwning  in  soch 
condition.  That  they  had  never  applied  for  keys  of  tiie 
guden,  or  used  it  as  a  pleasure-ground,  and  no  fond 
arose  from  rent  for  keys  towards  keeping  up  the  gardsn. 
The  defendant  also  contended,  that  the  puuntin  ooaM 
not  sue  at  law  on  the  covenant  against  an  assignee  of 
Elms,  inasmuch  as  the  covenant  aid  not  run  with  the 
land;  and  that  equity  would  not  interfere  to  enforce  the 

Cirformance  of  a  covenant  which  did  not  run  with  the 
nd ;  and  even  if  it  would  interfere  in  certun  cases,  yet 
the  plaintiff  had,  by  his  laches  and  neglect,  disentiUed 
himself  firom  seeking  its  assistance.  The  defendant  ad- 
mitted notice  of  the  covenant  when  he  bou^t  the  pro* 
perty,  but  he  claimed  to  be  entitled  to  exercise  his  legal 
rights  over  it,  though  he  did  not  statepredsely  in  what 
way  he  intended  to  exerose  snch  riahts— wnedier  if 
erecting  buildings,  or  otherwise.  Tbe  defendant  now 
moved  to  dissolve  the  injunction. 

Roundell  Palmer,  for  the  motion,  contended,  fir*^. 
that  the  alteration  in  the  circumstances  of  the  property, 
wi^  mard  to  the  new  streets  whidi  hsd  beio  cposd, 
nadeitiacqnitaUaftrthaCeorttolnterfm.  OntU» 
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^  At  BritiBk  JAumm,  (2  My.  &  K.  M2); 
r.  Vwiitiyi,  (6  Sim.  Formarly,  the 

Iwd  been  retuvd  ead  <iuet,  ost  the  new  tho* 
■nekad  htfxodiioetf  •  giw*  ^mX  of  tfaffie,a»d 
l—ljijiiil  th»  of  the  ple«wu»«n>iind.  Se- 

fbe  pkiatiff  had  ao^deacMd  for  ymn  in  the 
IB  the  MMBted  itate  in  whioh  it  WM 
he  DM  his  temnte  had  ^ipUed  for 
Iec^s;  a»d  it  mast  be  eonadeicd  tliat  they  had  waiTed 
iMirqfht  to  here  it  up  aa  a  pleeeore-grouiid,  and 
wmmfnAtdnd  bjr  their  laches  from  nowciHning  to  the 
OamL  Thiidly,  the  iqjnnetioBy  in  its  twrns,  was  not 
wnaitted,  either  by  the  form  of  the  covenant  or  the 
fojer  of  the  bilL  There  was  no  ground  for  restrain- 
aag  the  dffandaat  from  catting  down  treee.  He  was 
not  boud  "hj  the  oovenant  to  keep  the  ground  planted. 
IW  TOrda**neat  mad  ornamental  order*'  were  not  ap- 
pifliUbto  Ac  axcnmrntMacm.  Fwirtfaly,  the  Court  had 
'  an  inwMlMa  on  nidi  a  eoTenaot  aa 
CoKt  omfy  iotariend  hi  aid  of  legal  right, 
ylainftiff'  Im,  a*  law,  no  rixht  aguut  the 
■m  the  eoTHwnt.  (1  Smith's  Lead.  Cas. 
TW  eowmnnt  dad  not,  at  law,  mn  with  the 
CnrfT.  M2ar.£  My.  &K.fil7;  Whatman 
,«So.l96;  jir«m  r.  iSk^MlefM,  U  Sim.  877 ; 
mwirfrir,  13^.328;  JXamim  v.Hvg- 
1. 13 ;  ^UMfiw  T.  10  Sim.  27 :  <S^0 
xOmfitB,  4,  My.  &  C.  469). 

Aniar  and  ShMmre,  c«»mtra^Thare  was  no  ground 
fm  dodbtiag  the  aothority  of  the  Court  to  interfere  in 
a  .^aa  ia»  the  pnaant,  exoM>t  the  dictum  of  Lord 
in  ^qyaf      J3ai£g/.   The  weigU  of  au- 
was  «fi  thie  oUwr  Mde ;  and  thare  was  the  deci- 
tthafMaant  ChanoalhHT  «i  the  point  in  iAuw  r. 
kto  tha  alteattion  in  the  character  of  the 
it  WIS  aat  canead  by  the  {kfuDtiff^  but  by 
■■^et  of  the  deSaadaat  and  hia  predecesseis  to 
kmaitiB  Draper  vcpair.    The  oblintiw  was  on  them 
laaaak  n«  wtuider  that  the  inhautants  of  the  aquan 
dU  Hi  tdu  keya  whtlsi  the  ground  was  so  neglected. 
Haaleaght  the  pro|terty,  and  entered  into  the  oove- 
Mari^ea  the  spaeiuatMB  thai  he  would  get  enough  to 
laaif  Urn  for  his  porchase  by  the  rent  for  the  keya. 
M»  Hfhiidaiit  bad  notice  of  the  oontzact  when  be  par^ 
4iHd,  ad  he  cannot  eaea^  from  its  obligations. 

ViadU^BMi.B,  M.  R.,  said,  that  the  qnestions  dis- 
VBid  aeRiBpMtant.  The  fintqtwation  was,  whether 
watMiatiaa  with  the  land;  and  the  seeond  ques- 
Sm  aa^  ^eiher  a  corenant  which  £d  not  run  with 
^indciKUd  be  enlinMdinaconrt  of  equity;  that 


^attav  the  vkdaUon  «f  It  eoold  be  prcTented.  It 
-vaaaA  tli|ii  Oat  time  waa  aay  decinon  in  Ke^l 
^Aa^;  there  waa  a  dictum,  no  doubt,  of  great 
imfmtmu^  There  waa  also  an  indication  of  the 
^niaa  of  Sr  J.  Leadi,  which  was  not  in  conformity 
with  thai  dietam.  The  opinion  of  Sir  L.  ShadweU 
vaa  also  not  in  eonfonnity  with  that  dictum.  The 
eaaa  sf  Mmm  t.  Sti^mg  was  in  many  respects  similar 
la  tluL  ne  Tiee-Chanoellor  of  England  granted  an 
t  in  the  words  of  the  ooTeuant.  It  waa  alleged 
:  had  ben  a  loeach  of  the  injunction,  and  aa 
a  mt»  Mde  lor  the  oonmitmoit  of  the  de- 
.Ni^id  was  wderad.  The  eaie  was  then  brought 
ne  Lord  ChaiiceU«r  b^  appeal  frmn  thia  ommt, 
md  aha  J^n  the  eider  gianUng  the  injunction.  Ve 
mm  nCooMd  by  the  report  Mr.  Simons,  that  the 
mmfmmk  tUa  luteal  diaehaiged  the  wrder  to  commit, 
aat  the  injunction ;  bat  the  ChanceUw  directed  the 
«4«  yiatiag  the  knanction  to  be  varied  by  omitUng 
A*  aards  "and  whiA  ahaB  be  ornamental  rather  than 


•  ta  the  samHndwg  |»op«ty,"  aa  being  too  In- 
It  wasalao  Btatad,  that  the  motitw  was  «i:dered 
Wiaiilim,wilhBhwW  tathaatafatiff  to  briag  an 
■tfak  Mti  by  ttarwaad  "air*'  in  the  may^n. 


appeared  to  consider  that  thh  waa  an  ewor  or  a  slip.  He 
would  not  giT«  an  ofMnion  on  that  point.  If  the  Lord 
Ctiancellor  had  thought  that  the  Court  ought  not  to  in- 
terfere, unless  there  waa  a  l^al  tight,  he  would  not  have 
left  the  ii^uncticm  standing,  giving  Uie  pluotiff  leave  to 
brioffanaotioD.  Hemnitoonsiderthisasaoaaeinwhioh 
the  Lord  Chuioellor  did  interfiare  by  injanction,  <»ly 
varying  that  part  which  aeemed  to  him  to  be  too  Tagne. 
And  he  thought  he  ought  not  to  ad;  contrary  to  that 
opinion.  The  injunction  moat  be  maintained,  untosa 
the  other  defences  of  the  defmdant  prevailed.  It  waa 
said,  theJt  there  was  such  a  change  in  the  oircnmstanoea 
of  the  property,  that  the  corenant  ooght  not  to  be  en- 
foned.  Thti  of  The  Dmk*  <^  Bedford  y.  TheTnu- 
Uet  <ifik»  Britith  Mutmm  was  cited  on  Uiis  point.  Bat 
there  the  party  seeking  the  benefit  of  the  injunction 
was  estopped  By  his  own  acts.  In  thia  oaae,  the  open- 
ing of  new  streets  could  not  affect  the  queation,  thoa^ 
it  might  cauae  a  di&rmt  description  of  peraona  to  in- 
habit the  square.  Aa  to  the  aliped  aeqnieaeeaoe  on 
the  part  of  the  pl^ntiff  in  the  neglected  conditi(m  of 
the  garden,  the  Court  ooold  not  act  upon  that  groiiad. 
It  was  then  said,  the  form  of  the  injunction  waa  err»- 
neons.  He  thought  it  did  require  some  variation.  The 
injunction  aa  to  the  cutting  down  trees  and  sluttfaa 
most  be  discharged.  He  did  not  think  he  could  coai4>dl 
the  defendant  to  Iceep  tite  garden  in  neat  and  ornamental 
order;  but  he  might  be  reatruned  from  doing  anything 
inconsistent  with  tbe  use  of  it  as  a  pleasure-ground. 

By  the  injunction,  as  varied,  the  defendant  was  re- 
strauied  from  converting  or  uaiag  the  piece  of  ground 
and  square  garden,  and  Uw  iron  railing  round  the  same, 
te  CO'  for  any  other  puifwaea  or  purpose  than  as  a  square 
garden  and  pleaaur8.ground  in  an  open  state,  uncovered 
with  biuldings,  until  the  hearing  of  the  eanae  or  farthar 
order. 


ViCE-CHANCELLOB  OF  £MGLAm>'S  COURT. 
ComrtBsa  of  Rosk.th's  TaTmrw— JViw.  17  tmd  23. 

Aeeumulatim. 
Where  a  Settlor    Deed  directs  an  Aeamulation  during 
tbe  lAvet  of  two  Perioiu,  CA«  Direetim  w  vatid  far  «o 
lon^  as  the  Settlor  lives. 

By  an  indenture,  made  the  10th  May,  1817|  between 
Charlotte,  Dowdier  Countesa  Rosslyn,  of  the  one  part, 
and  Henry  Wrotttdw,  Esq.,  and  the  Bar.  Chailaa 
Wrottesley,  of  tlw  otner  put,  reciting,  that  the  a^ 
Lady  Rosalyn  was  dedrona,  aaa  token  m  her  ftiendship 
and  rward,  of  making  some  pcoTiaion  flew  Tryphosa  Jana 
CampbeU,  the  wifeof  James  Campbell,  if  she  should  suiw 
vive  tier  husband,  and  for  Chailotte  Campbell,  her  infiwt 
daughter,  and  that,  for  that  purpose,  the  said  Lady  Rosa- 
lyn bad  transierred  into  the  names  of  the  sud  Henry 
Wrottesley  and  Chsriee  Wrotteel^  tbe  sum  of  692/. 
3/.  perCent.  Consolidated  Bank  Annuities;  the  said  Lady 
Rowlyn  directed  that  the  said  Henry  Wrottesley  and 
Charles  Wrottesley,  their  executors,  administrators,  and 
assigns,  should  stand  possessed  of  the  said  sum  of 692/.  1*. 
Bank  Annnitiea,  so  transferred  into  their  names,  upon 
trust,  during  the  joint  Uvea  of  the  said  James  Camp- 
bell and  Tryphoaa  Jane  Campbdl,  to  receive  the  dii^- 
denda  on  the  aud  Bank  Annnitiea  as  the  same  shonld 
accrue  doe,  and  Uierevpon  immediately  invest  the  aama 
in  the  purchase  of  like  Bank  Annnitiea,  or  oi  other 
stocks  or  funds,  in  their  names,  or  in  the  namea  or 
name  of  the  swvlvor,  his  executors,  administrators,  or 
assigns;  and,  immediately  after  the  decease  of  the  said 
James  Craipbdl,  if  his  said  wife.  Try  [dMsa  Jane  Camp- 
beU, should  be  then  living,  upon  truat  to  pay  to 
Tryphosa  Jane  CampbeU  and  her  asaigna,  during  her 
lif^  the  interest  and  dividends  which  should  from  tioaa 
te  time  aocrae  dae,  as-weU  on  the  said  Bank  Annnitiea 
so  tnnifund  aa  oa  the  aecamolation  which  shoidd 


Digitized  by  Google 


28 


THE  JURIST. 


be  nutde  thereon  daring  the  joint  ILrea  of  the  mdd 
James  Campbell androur last-named  petitioner;  and, 
after  the  decease  of  Tiyphosa  Jane  Campbell,  whether 
the  same  shoold  happen  in  the  lifetime  of  her  said 
hnslMiid,  or  after  his  aeeease,  to  stand  poasesnd  of  the 
capital  cif  the  and  Bank  AnnuIUes  so  transferred,  and 
of  the  accamnlatlons  thereon,  npon  trust  for  the  said 
Charlotte  Campbell,  the  daughter  of  the  said  James 
Campbell,  in  manner  therrin  menUoned.  The  som  of 
stock  was  accordingly  invested,  and  the  dividends  re- 
ceiTed  by  the  trustees,  and  invested,  until  the  month  of 
July,  1847.  Lady  Rwslyn  died  in  1826,  James  Camp- 
bell died  in  October,  1847,  and  Charlotte  Campbell 
was  dead.  The  trustees  had  paid  the  trust-funds  into 
court,  under  the  Trustee  Act.  Tryphosa  Jane  Camp- 
bell and  the  representative  of  Charlotte  Campbell  now 
applied  to  have  the  whole  of  the  funds  transferred  to 
tbem ;  and  a  question  arose,  whether  the  direction  to 
accumulate  was  not  void  altwether,  or  whether  the 
personal  r^resoitatives  of  Lady  Bosslyn  were  not  en- 
titled to  80  much  of  the  accumulation  as  had  arisen 
unce  the  death  of  I^dy  Rowlyn,  as  accnroulated  con- 
trary to  the  statnte. 

Burdony  for  the  petitioners,  contended,  that  only  the 
excess  was  bad,  not  that  the  restriction  was  valid 
alt^ether,  but  only  to  a  certain  extent. 

{^ftff,  for  the  personal  representatives  of  Lady  Ross- 
lyn. — Is  it  competent  for  her  to  direct  an  accomula- 
uon  durioff  Lady  Campbell's  life  so  long  as  the  settlor 
lived!  This  case  is  on  a  deed :  it  could  not  arise  on  a 
irill.  Unleas  yon  read  "or**  In  the  statute  conjanetively, 
■he  was  entitled  to  direct  an  aocnmulation  lor  her  own 
lifc  or  fbr  the  minontj  of  her  son.  She  cannot  direct 
Boch  an  aocnmulation  with  respect  to  the  life  of  a 
stranger,  but  only  to  her  own  life.  [  FtM-CXanoe/for.— > 
I  doubt  if  that  is  so :  the  life  of  the  settlor  is  the  same 
as  the  life  of  a  stranger.]  Twenty-one  yean  from  the 
death  of  the  settlor  is  the  period  mentioned  in  the  act: 
the  date  of  the  deed  is  not  mentioned,  (Lonffdm  v. 
Simson,  12  Ves.  295;  see  1  Jarm.  on  Wills,  264). 
I  Fiee-C^oiiw/for.— SimpUciter,  the  thin^  Is  void :  then 
the  question  is,  whether  the  act  afibrds,  in  the  ease  of  a 
deed,  any  such  limitation  as  is  adopted  in  the  case  of  a 
will  ?3  In  a  will  yon  adopt  the  seeond  period— a  term 
of  twenty-one  years. 

Bwdan,  In  reply. 

Vicb-Chamckllob.— You  say,  that,  in  the  ease  of  a 
will,  the  testator  might  have  directed  an  accumulation 
for  twenty-one  years  from  his  own  death :  she  has  di- 
lected  an  accumulation  to  take  place  after  her  death ; 
and  the  act  mya  that  may  continue  for  twenty-one 
years.  Here  I  have  to  conuder  only  what  la  the  rule ; 
and  the  simplest  rule  Is,  that,  if  the  deed  has  directed 
something  to  be  done  which  is  contrary  to  law,  the 
direction  is  void,  and,  therefore,  the  accumulation  will 
go  to  the  executors.  I  will,  however,  look  at  the  cases 
again  before  deciding. 

Abr.20. — The  VtCB-CHAXCKLLOR  said,  that  the  ques- 
tion now  came  to  he  argued  on  a  deed  for  the  first 
time.  There  was  nothing  in  the  language  of  the  sta- 
tute which  absolDtely  destroyed  what  the  settlor  had 
ahewn  a  previous  inten1i<Hitoroake,  though,  in  form,  it 
might  be  an  exeessof  what  Uie  law  allowed.  The  lan- 
goi^  of  the  statnte  wa^  longer  term  thui  the  life  or 
uT«s  of  any  such  grantor  or  grantors,  settlor  or  settlors.*' 
In  this  particolar  case  of  Lady  Rosslyn,  the  monies  and 
stock  were  transferred  into  the  names  of  two  trustees, 
and  she  directed  that  they  should  stand  possessed  of 
them  in  order  to  accamobUe  the  dividends  during  the 
lives  of  two  penons  jointly.  She  died  in  May,  1826, 
and  the  predeceasor  of  the  two  lives  died  in  1847;  the 
question,  therefore,  was,  whether  that  direction  to  ac- 
cumulate, which,  in  tenni^  was  durinr  the  joint  lives 
of  tiiese  two,  waa  irtiolly  inrid,  me  only  for  tlw  taatm 
After  her  own  death,  m  dwn  twaity-<aM  yean.  The 


construction  first  adopted  by  Sir  W.Grant,  and 
proved  of  by  Lord  Eldon  in  OriJIth  v.  Fe«,  (O  Vm, 
136),  was,  that  it  was  only  void  fbr  the  excess.  Upcoi 
reading  the  words  of  tite  statnte  and  of  Lord  Eldon,  it 
did  appear  to  hts  Honor  that  it  should  be  taken  to  be 

f:ood  for  so  much  of  the  Joint  Uves  as  expired  in  the 
tfe  of  Lady  Rosslyn.  The  order  would  be,  that  the 
fund  should  be  divided  between  the  personal  representa- 
Uves  of  Lady  Rosslyn  and  the  cegtula  que  truatent 
named  in  the  deed;  so  much  as  consisted  of  accumula- 
tions made  after  the  death  of  Lady  Roaslyn  to  the  death 
of  the  second  life  shoold  belong  to  her  personal  repre- 
sentatives, the  reudue  to  the  cestnis  que  tnistent  named 
in  the  deed, 

CuNtKoaAif  e.  Antrobtts. — Dee.  20. 
Bedtt<aio»  into  Possession, 
A  JHhtor  and  her  Husband,  on  Marriage^  covenanted  ta 
assign  to  Tfustees  Two  Reversions^  to  which  the  §Vife 
was  entitled.   One  ReversUm  came  into  Possession,  and 
toasj  aeeordinfffy,  transferred:  the  other  remained  out- 
standing.  Afler  the  Veath  of  her  Husband,  the  Wife 
presatted  a  Petition  to  have  the  Sum  transferred  jwid 
to  her.  and  to  have  the  Settlement  caueelied: — Mcldy 
that  the  Reversion  was  not  bomd  by  the  SeUUment,  but 
that  the  Fund  which  had  been  transferred  was  bound. 
Lady  Ann  Barnard,  by  certain  codicils  to  her  wilJ, 
gave  to  her  executors  the  sum  of  2000/.,  npon  trust  to 
invest  the  same,  and  pay  the  interest  totneplainU^ 
then  Ann  Hervey,  for  her  own  use,  until  she  should 
happen  to  marry;  and,  after  her  mami^  if  pl^ntilPa 
fether,  Andrew  Hervey,  should  be  living,  to  pay  the 
intenst  to  the  s^d  Andrew  Hervey  for  his  life ;  and 
after  his  decease,  upon  trust  to  transfer  the  said  sum  of 
20001.  to  the  plaintiff,  her  execntors,  administratonk 
and  assigns,  to  and  for  her  own  use  and  benefit.  Ana 
the  testatrix  also  gave  the  half-part  of  4000/.,  on  certain 
contingencies,  which  afterwards  happened,  to  the  pluu- 
tifiF,  Ann  Cuningham,  and  another  person,  in  equal 
moieties.   And  ihe  gave  her  executors  the  further  sum 
of  2000/.,  on  trust  to  invest  the  same,  and  pay  the  di- 
vidends to  the  pIuntifiTs  separate  use  during  her  lifer 
and  after  her  death,  on  trust  for  ail  and  every  the  child 
and  children  of  plaintiff  by  any  husband  or  husbands 
she  ml^t  h^pen  to  marry,  wlw,  being  a  son  or  son^ 
should  live  to  att^  the  «ge  of  twenty-one  yeats,  or, 
being  a  daughter  or  daugnters,  should  live  to  attain 
that  age,  equaUy  to  be  divided  between  them,  with 
a  gift  over,  in  case  of  no  child,  to  such  persons  aa 
plmntiff should  appoint ;  uid,  in  defeult  of  appointmentv 
to  plaintiff  and  another  person.   The  testatrix  died 
in  1825.    Her  executors  invested  the  said  sums  of 
2000/.  and  4000/.;  the  contingency  on  which  lOOOL, 
being  one-fourth  of  4000/.,  vested  in  the  plaintiff,  hap- 
pened during  the  minority  of  the  plaintiff.  The  plaintiff 
was  bom  in  September,  1816,  and  was  married  in  1832 
to  William  Cuningham,  who  died  in  October,  1837> 
By  articles,  made  previous  to  the  marriage,  It  was  de- 
clared and  agreed,  that  as  soon  aa  she,  the  said  Ana 
Cuningham,  should  attain  the  age  of  twenty- one  yean^ 
and  so,  from  time  to  time,  as  she  should  ha  entitled  by 
law  to  act  therein,  she,  the  said  Ann  Cuningham,  would 
do  and  nceeute,  and  the  said  William  Cuningham  did 
tliereby  covenant  that  he  would  do  and  execute,  and 
join  with  the  said  Ann  Cuningham  In  doing  and  exe- 
cuting, all  such  deeds,  ttc,  as  should  be  reqninte  and 
necessary  for  transfiming  and  assigning  the  reversionary 
interest  of  the  said  Ann  Cuninglum,  expectant  on  tho 
decease  of  her  father,  of  and  in  the  said  sum  of  2000/^ 
and  also  the  said  sum  of  1000/.,  and  the  stocks,  funds, 
and  securities  whereon  the  same  respectively  were  In- 
vested, or  to  which  she  shoold  or  might  thereafter  be- 
come or  be  entitied,  or  which  die  ahomd  acquire  by  de- 
scent, gift,  bequest,  or  otherwiae  howsoever,  or  which 
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jImU  or  migfat  be  gtreo,  derised,  or  bequeathed  to  her, 
troetoes,  ncNUk  eertun  tnuta,  for  the  benefit  of  her 
Mted,  lieiMl^  and  hcrefaUdren.   There  were  three 
^Umi  of  the  maniagc,  one  oi  whom  was  alive.  The 
•toefci.  in  which  th«  1000/.  wen  inverted,  had  been 
tUDifcmd  into  tlw  names  of  the  trustees  of  the  settle- 
Mt.  Ota  th«  2th  July,  1847,  thej>lainUfr  filed  her  biU, 
'fc^tiMg  that  the  settfement  was  inoperative,  as  having 
'VttAe  dorine  her  minority,  and  pmying  that  it 
an^  be  delirered  ap  to  be  canoeUed,  and  that  the  tms- 
tesB%httnnsfer  to  her  the  stocks  in  which  the  1000/. 
nurmted.  It  appeared,  that  in  July,  1830,  the  plain- 
tiffhsd  encated  a  release  to  the  executors  of  Lady  Ann 
fiuasnl;  in  which,  after  reciting  the  above-mentioned 
bsfaest^  ajid  reciting  the  articles  of  settlement,  and  re- 
^^tltttall  the  accounts  relating  to  the  fortune  and  le- 
tWks  given  to  and  provided  for  the  plaintiff  by  the  said 
vUnd  eDdicila  of  the  aaid  Lady  Ann  Bamaid  had  been 
■■Ae     and  tha  balance  paid  over  to  the  plaintiff,  it 
was  wHaosed,  that  the  plaintiff  rdeased  the  exeeutors 
aad  thee^ate  of  the  aaid  lady  Ann  Barnard  from  all 
■ctiees  and  aceoonts  in  respect  thereof ;  but  it  was  pro- 
Tidei,that  this  release  was  not  to  relesse  the  executors 
the  fajment  of  the  said  l^;acies  of  2000/.,  or  from 
^  fajMJil  «f  any  further  or  revetuonary  property 
td  wkdi  fluBiiff  might  become  entitled  bv  the  hap- 
pggl^  af  lahifBient  arents  under  the  said  will  and 

/  J'trier  aaA  BOtrUM,  for  the  plaintiff.— The  2000/. 
£i  mat  hn  into  pooseaoion  during  covertare,  and  she  is 
sew  Atitled  to  it.  The  only  question  is  as  to  the  1000/. 
UdM  MM  appear  that  either  the  husband  or  wife  con- 
wmAti  to  have  the  transfer  made ;  and  the  question  is, 
vUher  the  act  of  the  trustees  is  a  reduction  into  pos- 
nm.  (Puriem      Jmetrnt,  1  Rasa.!;  SlUttm  v. 
Ah,  13 Sim. 309;  LemnemrT.SBrattom,USha.  118; 
«eSBright.H.&W.159}.   The  only  thing  that  can 
Kimt*  a  cfaoae  in  action  into  the  possession  of  the  hus- 
Wiissnie  act  of  his;  and  he  does  not  appear  to  have 
tet  BTthi^.    {J^4e9-Ck«awelhr,-~But  there  is  his 
msu.]   Then  is  an  express  stipulation,  that  until 
^  ifisiiii  twenty-one  nothing  is  to  be  done. 

Xr«j|Wi^  for  the  child  of  the  marri^. — As  to  the 
1000L  dtere  can  be  no  doubt.  Then,  as  to  the  2000/. 
p«mto  the  plnntiff  after  her  father's  death,  and  the 
iAb  wa  of  2000/.,  all  was  done  that  could  be  done; 
^nsiBMaBible  to  have  them  asngned  to  the  trustees. 
Bada,  tins  release,  made  after  the  death  of  the  hus- 
loLncttes  the  settlement,  and  in  fact  operates  as  a 
rsiifiisisliun. 

AtftiO,  {or  the  trustees  of  the  settlement.— The  re- 
httt  notes  tiie  settlement  as  valid  and  subsisting,  and 
■teisacsBfiniiation  of  it;  besides^  it  Is  nndoubtedly 
red  IS  to  tbe  10002;/  then  how  can  it  be  void  as  to  the 
y^mmi?  There  is  a  distinct  piovinon  that  the  re- 
Ms  ii  nst  to  extend  to  revcTHais. 

J.  PmitTt  in  reply.— The  nIesM  can  have  no  effect 
^  pn  away  what  was  the  plaintiff's  own  property; 
no,  bdme  Me  executed  it,  we  contend  that  the  rever- 
■M  was  her  own  absolute  property.  The  Court  will, 
jsmhaeasf,  not  besstute  to  give  the  release  a  mean- 
■f  it  cntamlj  was  not  intended  to  have,  and  to  make 
ft  epoBtc  aa  an  airignniMit  of 2000f. 

fisBopon  Teserved  his  judgment;  and,  on  December 
H,  stsuiul,  that,  as  to  the  sum  transferred  by  the 
tnMaei^  there  bad  been  a  redaction  hito  poesesnon : 
md  as  to  the  rcmunder  of  the  fond,  matters  rem^nea 
IB  ths  lady  fimnd  them. 

Dkbrt,  limf  file  reeernoMaiy  tnftreiff  an  ntit  iotmd 

tlitartieUa,lmiamttkeJimdinpetaeuioii,«md»kiek 


VICE-CHANCELLOR  KNIOHT  BRUCE'S  COURT. 
GuooB  e.  STAPLnB.~^iV(».  16, 17,  and  29. 
Fraud— MarifalRiffht—Semna  atidt  Deed—Oottt, 
An  ipnorant  Woman,  possetHd  of  Moofjr,  lent  Part  to  a 
Man  having  her  Confidtnce,  and  afterwardM  executed  a 
Deed,  prepared  b)/  tAe  Borrower »  SoticitoTf  bjf  which 
the  Borrower  cotenattted  to  pegr  Intertet  to  her  /or  her 
JAfe^  and  to  pay  Part  of  the  Capilat  to  7W  of  hit 
Daughtert^  and  the  Remainder  to  Two  of  her  Relatione. 
The  Woman  toom  aftenoarda  married^  and  the  and 
her  Htuhand  filed  a  Bill  againH  the  Borrower  to  set 
aside  the  Deed,  on  the  Allegation  that  she  executed  it 
believing  it  to  be  a  Mortgage  on  the  Borrower's  Estate, 
and  on  the  Ground  that  the  Deed  was  a  I^aud  on  the 
marilal  Bight  o/  fAe  Husband.  Cowrt,  on  th% 

Oroimdthat  the  TwoCases  made  lar  the  Bia  were  mot  sus- 
tained, gave  th*  PlakOiffs  2mm  to  try  an  Issue  wkeliar 
the  Deed  was  oitofatfi  fy  fVaud;  and,  seeomdfy,  tnl»* 
ther,  when  she  executed  the  Deed,  she  was  eonlractedto 
be  married;  and,  thirdly,  whether  the  Plaintiff  the  Hus- 
band when  he  married,  knew  of  the  Settlement.  And  as 
the  Woman  had  not  the  Protection  of  the  Borrower  or  his 
Solicitor,  to  which  the  was  entitled,  not  having  the  Ad- 
vice of  her  own  Solicitor,  the  Bill  was  dismissed^  isAA* 
out  Costs,  if  the  Plaintiffs  did  not  try  the  Issue. 
The  object  of  this  suit,  which  was  instituted  by  Tho- 
mas Grigffs  and  his  wife,  was  to  obtain  payment  from 
the  defendant,  Charles  Staplee,  of  a  sum  of  500/.,  being 
part  or  the  whole  of  certain  monies  placed  by  Mrs. 
Griegs,  before  her  marriage,  in  the  hands  of  the  de- 
fendant, Charles  Staplee,  and  to  set  ande  a  deed  exe- 
cuted by  her,  also  bobre  her  marriage  being  In  form 
and  languageasettlementiuapartieubu'mannerof  the 
fiOO/.  The  other  defendants  were  Susan  and  Sarah 
Staplee,  and  Lucy  and  Henry  Tansley,  the  persons  in 
whose  ftvour  the  trusts  of  the  deed  were  declared.  The 
facts  of  the  cose  were,  that  Charles  Ashby,  of  Peterbo- 
rough, had  a  maid-servant,  Mary  Masgott,  now  Griggs.. 
Mary  Maggott  married  and  became  Mrs.  Muskett,  and 
on  tnat  event  qnitted  her  place,  but  not  for  a  long 
time.  The  husband  soon  died.  She  then  returned  to 
service,  and  continued  with  Mr.  Ashby  in  the  same  ca- 
pacity  down  to  the  period  of  his  death,  which  hap- 
pened in  the  month  of  December,  1845,  when  it  ap- 
pears that  he  had  made  her  his  executrix,  and  also  his 
sole  residuary  legatee.  The  gift  of  the  mdue  would 
have  been  but  of  sUght  valu^  but  that,  shortly  bdRm 
the  testator's  death,  he  had  entered  Into  a  contract  for 
the  sale  of  his  resil  estate,  or  a  portion  of  it.  It  was 
suggested,  by  Mr.  Gaches,  attorney  of  Peterborough, 
whom  she  then  employed,  that  there  had  been  a  con- 
version for  the  benefit  of  the  personal  estate.  Nmtia- 
tions  took  plaoe  between  him  on  her  behalf,  and  Messrs. 
Bonner,  attomies^  and  the  sons  of  Mr.  Ashby,  the  de- 
visees, which  ended  in  a  treaty  for  a  compromise.  Mr. 
Ashby  had  one  daughter,  who  had  married  Mr.  Stt^Iee, 
a  fanne^  living  two  miles  from  Peterborough,  who 
borrowed  of  Mrs.  Muskett  200/.,  for  which  he  gave  hera 
piece  of  unstamped  paper,  in  his  handwriting,  in  this 
form ; — "  On  demand  1  ^mlae  to  pay  Mrs.  Hnskett 
200/.,  witii  lawfiil  interest.  Charles  Staplee."  This 
p<4>er  was  written  and  ^iven  in  Febmaiy,  1846,  al- 
though it  did  not  mention  any  year;  and  Staplee,  on 
the  same  occasion,  received  200f.  mm  her.  Mr.  Gaches 
and  Messrs.  Bonner  succeeded  in  compromising  the  emu- 
vernon  quertion,  and  the  devisees  paid  600jC  to  Bfrs. 
Muskett,  in  fall  of  her  claim  in  respect  of  the  testator's 
real  estate.  The  20th  April,  1846,  at  Spalding,  where 
Mrs.  Maskett,  Mr.  Caches  as  her  attorney,  and  Mr. 
Staplee  as  her  friend,  were  present,  the  buriness  was 
completed,  and  Mrs.  Muskett  then  received  a  sum  ex- 
oeedmg  600/.,  the  difference  between  which  and  600'. 
was  retained  from  her  in  ceqpeet  of  a  demand  on  the 
personaleetateof  thetcstatw.  Soonafterthii^  the  follow- 
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ing  deed,  the  instniment  complained  of,  was  executed  : 
— ^*  This  indentare,  made  the  16th  day  of  May,  1846, 
between  Maiy  Mn^ett,  of  Peterborough,  in  the  county 
of  Northampton,  widow,  the  Bole  executrix,  and  a  le- 
gatee named  in  and  appointed  by  the  last  will  and  tes- 
tament of  Charles  Asnby,  late  of  Peterborough  afore- 
Bidd,  gentieman,  deceased,  of  the  one  part;  and  Charles 
GUleott  Staplee,  of  Peterborough,  feriner,  who  married 
Sarah,  the  danfi:hter  the  Bud  Charles  Ashby,  de- 
ceased, of  the  other  part.  Whereas  the  said  Mary  Mub- 
kett  hath  heretofore  placed  in  tho'  hands  of  the  said 
Charles  Gillaon  Staplee  the  anm  of  5001.,  for  200/.,  part 
of  which,  a  note  ot  hand  has  been  given,  by  way  of 
memorandum,  to  the  said  Mary  Muskett  by  the  said 
Charles  Gillson  Staplee,  the  receipt  and  payment  of 
iviiieh  said  sum  5001.  he,  the  said  Charles  Gillson 
Staplee,  doth  hereby  admit  and  acknowledge  to  be  by 
him,  his  executors,  administrators,  and  assigns,  paid 
and  applied  to  and  for  the  several  ends,  intent^  and 
pnipoaes  hereinafter  mentioned  and  declared  of  and 
oonoeming  the  sune:  now  this  indenture  witnesseth, 
and  it  is  hereby  declared  and  agreed  and  between 
the  parties  to  tnese  presents,  that  the  said  sum  of  000/. 
flo  pueed  in  the  hands  of  the  said  Charles  Gillson  Staplee 
was  BO  placed  in  his  hands,  and  that  the  said  Charles 
GiUson  St^lee,  his  executors,  administrators,  and  as- 
signs, shall  stand  possessed  of  and  interested  in  the 
same,  upon  the  trusts  and  for  the  intents  and  purposes 
hereinafter  declared  and  expressed — that  is  to  say,  that 
he,  the  said  Charles  Gillson  Staplee,  his  executors,  ad- 
Bdnistrators,  or  assigns,  do  ana  shall  pay  and  apply 
the  interest  of  the  said  sum  of  600/.,  at  and  after  the 
xsta  of  4/.  per  cent,  per  annum,  to  the  said  Mai-y  Mus- 
ket^ for  and  during  the  term  of  \uae  natural  life ;  and 
firomand  immediately  aftar  the  decease  f^the  said  Mary 
Muskett,  upon  trust,  that  the  sud  Charies  Gillson 
Staplee,  his  executors^  adminiatiaton,  or  assigns,  do  and 
shall  pay  and  apply  100/.,  part  of  the  said  sum  of  500/., 
to  Sosan  Staplee,  daughter  of  the  s^d  Charles  Gillson 
Staplee,  to  and  for  her  own  use  and  benefit ;  100^,  fur- 
ther part  of  the  said  sum  of  6001.,  to  Sarah  Staplee, 
another  daughter  of  the  said  Charles  Gillson  Staplee, 
to  and  for  her  own  use  and  benefit ;  200/.,  farther  part 
of  the  said  sum  of  600/.,  to  Henry  Tanstey,  now  living 
with  the  said  Mary  Mudcett ;  and  100/.,  being  the  re- 
maining part  of  the  said  sum  of  600/.,  to  Lucy,  the  wife 
of  Robert  Tansley,  of  Crowland,  in  the  county  of  Lin- 
coln, sawyer,  to  and  for  her  own  ose  and  benefit,  ex- 
clnnire  of  the  control  of  her  said  husband ;  and  for  that 
purpose  it  is  hereby  ooTeoanted  and  agreed,  that  the 
said  Charles  Gillson  Sti^ilee,  his  executors,  administra- 
tora,  and  assigns,  shall,  nom  time  to  time,  pay  and  apply 
the  same  in  such  manner  so  as  to  effectuate  the  above 
intent  and  purpose."  This  deed  was  executed  by  Mrs. 
Muskett,  she  making  her  mark,  being  unable  to  read  or 
write.  The  attestation  was  thus :  *'  Received  heretofore 
the  sum  of 600/.  Charies  Staplee.  Witness,  George  Pla- 
tel."  Mr.  Platel,  the  attesting  witness,  a  solicitor  at  Pe- 
terborough, had  prepared  the  deed,  and  ingrossed  it,  and 
doited  Staplee  and  Mrs.  Muskett,  in  eqnal  shares,  with 
the  amount  of  charges  and  stamps;  and  no  one  but  Mr. 
Platel,  and  Staplee,  and  Mrs.  BMiskett  were  connected 
about  the  matter.  The  charges  of  the  bill  were,  that  Mrs. 
Hui^ett,  when  she  exeonted  this  deed,  conudered,  upon 
the  repreeentatioa  of  Staplee,  that  it  waa  a  mortgage  on 
his  farm  for  the  600/.,  and  that  A*  did  not  have 
the  deed  reed  over  or  explained  to  her.  The  bill  prayed 
that  the  deed  mi^it  be  delivered  up  to  be  cancel  lied,  as 
being  fraudulent  and  void,  and  as  being  a  fraud  upon 
the  marital  right  of  Grifj^  who  was  under  a  treaty  of 
marriage  with  her  at  the  time,  and  was  known  to  be  so 
hf  Stanec.  The  case  made  by  the  answer  was,  that 
Hn.  Muskett  was,  although  ignorant,  a  very  shrewd 
mamua  of  busiaes^  and  knew  perfbctiy  well  what  the 
vwndiont;  and  that,  aatlie  deffwuhmtfa  dai^ffatcn  weie 


grandchildten  of  Mrs.  Ashby,  it  was  natural  she  riioult 
provide  for  them,  and  that  she  had  that  intention;  aw 
as  to  the  Tansleys,  they  were  her  own  relation*.  Fo 
the  plaintiffs  several  witnesses  were  exanained,  am 
among  them  Mr.  John  Ashby,  Mr.  Pearee,  a  snxseon  a 
Peterborough,  and  Mr.  Gacms,  who,  in  Huir  eVIdmoi 
thus  spoke  of  Mr.  Stwlee  and  of  Mrs.  Muskett.  Mi 
Ashby  B^d,  **  I  never  bad  dealims  with  Mr.  Sta^ee  ta 
my  own  account,  hut  he  muried  my  aster,  azid  I  ban 
been  a  good  deal  in  hi8eomj>any.  I  think  1m  is  a  tnai 
of  good  abiliUes  and  education.  I  went  to  aebool  wiU 
him,  and  he  was  considered  very  clever  there.  He  hai 
a  good  knowledge  of  business  and  of  money  transac 
tions,  and  I  know,  that,  in  matters  of  account,  he  think 
he  is  not  to  be  beat.'*  Mr.  Pearce  ^ke  of  Stwlee*i 
intimacy  with  the  testator,  and  of  the  confidenceplaoec 
by  the  female  plaintifi^  in  him,  (SUplee).  ''He  h« 
spoken  to  me  about  her  health,  and  would  speak  fa 
miltariy ;  such  as,  <  Yon  must  take  oaie  of  tiw  little 
woman,  doctor,'  or  in  that  way.  She  was  very  toad  ol 
boasting  of  the  mosey  she  had ;  and  one  day,  whan  At 
named  it  to  me,  I  said,  '  Mind  you  take  oare  of  it.' 
This  was  soon  after  Mr.  Ashby 's  death.  She  said,  in  re- 
ply, *  He  would  always  see  her  rig^ited.'  She  ulade<i 
to  Mr.  Sti^lee;  at  least,  so  I  understood  it.  She  seemed 
to  place  thegreateet  reliuioe  on  him.  She  is,  I  think,  i 
person  fond  of  flattery,  and  what  I  should  call  a  gnlliblt 
woman,  who  would  be  easily  led.  I  think  her  quite 
ignorant  of  matters  of  business;  she  was  a  good  serranf 
and  a  good  hooadceeper,  but  from  her  want  of  educa- 
tion I  considered  her  a  servant  only."  Mr.  Gache& 
the  wife's  solicitor,  stated  that  Mary  Gri^  wanted 
ordinary  knowledge;  was  ignorant  of  the  ordinal^ 
transaotionsoflife;  ms eanly  influenced,  and  very  illi- 
terate, and  that  ^e  would  readily  fall  into  the  (uMmom 
of  others;  thai  slw  placed  entire  confidence  in  Staplee, 
and  spoke  of  htm  as  the  only  friend  she  had  to  tell  her 
mind  to,  and  that,  before  acceding  to  anything,  ^e 
would  aay  that  she  wonld  hear  what  Charles  sud, 
(meaning  Mr.  Staplee).  Mr.  Platel  was  examined  as  a 
witness  on  behalf  of  the  defendants,  and  was  croea-«xa- 
mined ;  and  his  evidence  was,  in  substance,  as  follows: 
— "That  the  femide  pl«ntiff  had  directed  him  (Mr. 
Platel)  to  prepare  a  deed  of  trust,  whereby  the  sum  of 
600/.  was  to  be  settled,  the  interest  to  herself  for  life, 
but  the  disposition  of  the  capital  was  not  determined 
until  after  the  draft  had  been  submitted  to  her,  when 
she  requested  him  to  insert  the  names  of  Susan  and 
Su«h  Staplee,  who  were  the  gtanddaughten  of  her  old 
master,  Mr.  Ashby,  and  who  were  to  have  1002.  each 
after  her  death;  and  named,  as  the  other  objects  of  her 
bounty,  her  meter  and  her  nephew ;  that  the  ins^- 
ment  was  read  over  to  the  female  plaintiff,  who  ap- 
peared perfectly  to  understand  Its  nature  and  eflect; 
that  Mary  Gnggs  expressed  no  desire  to  consult  any 
other  party  as  to  the  aeed ;  and  that  he  did  not  know 
that  Mr.  Gaches  was  her  usual  legal  adviser." 

Russell  and  Aa/tfer, for  the  plaintiffs,  contended,  that 
there  were  two  important  grounds  for  setting  aside  the 
whole  tmnsaction :  the  first  was,  that  Mrs.  Griggs,  a 
very  ignorant  and  illiterate  woman,  had  been  over- 
reached by  the  defendant,  a  man  of  bunnees  habits,  and 
induced,  in  consequence  of  the  confidence  she  reposed 
in  him,  to  execute  a  deed,  whixh  die  believed  to  be_a 
mor^we  of  his  estate  to  seenre  her  nraney,  when,  in 
truth,  she  waa  executing  a  settlement,  by  which  her 
money  would  be  tied  up  for  her  life,  and  pessib^ 
longer,  and  then  given,  as  to  put  of  the  capital,  fer  hia 
own  children ;  and  this  deed  executed  in  the  presence 
of  his  own  attorney,  and  not  here,  although  she  had  a 
regular  legal  adviser.  The  second  ground  was,  that  the 
transaction  was  a  fraud  on  the  marital  rights  of  Mr. 
Griggs;  for  the  defendant  very  well  knew,  at  the  time 
of  the  execution  of  the  deed,  that  a  contmct  of  mar- 
riage exirted,  and,  therefore^  every  di^osltion  of  her 
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fiiiyiti  after  that,  without  the  knowledge  of  ifa«  in- 
tmiei  ksiband,  was  frandnloit  tnd  void. 

Smem  and  Sduym  arnied,  that  the  caws  made  by  the 
UI  ma  ineanastcnt;  finrif  Mrs.  Griggs  was  bo  illiterate 
ad  kill  art  and  gnllibk  aa  to  be  the  *tetim  of  such  a 
fian,  ai  beinr  eatni^Md  to  execute  a  stttiement  when 
At  tbn^t  ue  was  execoting  a  mortvage,  die  could 
wi  W  a  we»sii  c^i»ble  of  joining  in  the  other  alleged 
fmA  of  jooaag  with  otbm  in  defeating  the  right  her 
inboM  nariiand  would  legally  hare  in  her  property. 
Tkt  tmrn  ^araeten  of  her,  and  the  two  thewies  of  tbe 
■hBnfir*  bOl,  were  wfatdly  ineonssteiit.  Then,  it  had 
iam  ameinei  by  the  bill,  that  Hr.Platel,  the  attocney 
rfifr. f<iiyktf ,  had  jofaed  la  thefrwad;  while  the  case 
wait  at  tbe  kar  was  of  a  Teiy  diflteent  aatnn ;  and  it 
vaa  quite  out  oi  all  qaaatioB  to  m|^KMe  that  a  atdicstor 
^■nrj  faag  Maadingand  of  great  remeetability,  nnder 
■y  anwtnees,  Mmld  be  beliered  to  hare  so  mts- 
eadactad  himelf.  Then,  as  to  tbe  fraud  on  the  maii- 
iali^h^  ta  ert^fish  soch  a  case  it  is  neeoHary  to  shew 
asi  aaly  thai  there  waa  acnne  talk  or  even  intmtion  of 
MEriagc,  hmt  timt  a  binding  oonta;pct  had  been  entmred 
■da  brtaat  panwae  by-  the  parties ;  and  that  the  d»- 
■r  BBch  eoDtiaet,  and  did  the  act  eom- 
ai  fsrtha  pnipoae  of  debating  it. 
'   r^fcand  tor  partiM  interested  under  tbe  Kt- 


I  Mply>  rnaMrd  that  a  cmtxHt  of  marriwa 
swy  to  aei^Nirt  a  ehai^  of  ftand  on  the 
ngjht ;  tat  a  mere  intention  to  manr,  and  an 
■fii^  afterwards,  were  qnite enough.  (Ood- 
T.  Skam,  1  Rosa.  48fi,  sad  WaJU  r,     Gtorw,  I 

MMar  fiaocK,  V.  daring  the  arj^nent,  ob- 
Krred,  **  If  a  party,  having  no  wicked  or  improper  in- 
tBtthn,  advaea  a  party  to  eater  into  an  imprudent  or 
iBptffrident  tianaaction,  and  with  that  view  takessuch 
•ther  party  to  his  own  attorney,  and  the  party  who 
catm  isio  the  transaction  adopts  the  attorney  and  acta 

 idvice ;  and  suppoung  tbe  attorney,  from  in- 

i^orance,  and  without  any  wicked  or  im- 
riatention,  permitsthe  completion  of  such  impru- 
:  er  iatprovident  transaction,  rach  a  ease  may  not 
he  poBitted  to  stand,  althongh  It  may  not  be  a  case  of 
&nd.* 

Km.  25. — KxiGHT  Bruce,  V.  C,  after  staUng  the 
sbjadtf  fte  mit  and  the  history  of  the  transacUon,  as 
dUeaed  by  the  evidence,  sud — That  Mr.  Staplee,  at 
■BW  tnae  or  times  before  or  after,  or  before  and  after, 
AecKcatiMi  <tf  the  deed  by  Mrs.  Moakett,  did  receive 
tnm  her  Money  to  the  amount  of  6001.  at  least,  cannot 
he  doeMed.  It  is,  indeed,  the  case  of  himself  and  his 
daai^rtai,  ftit  he  is  chargeable  with  the  capital  sum 
■f  MO£y  neand  b^  him  from  her,  partly  before  June, 
IW%  sod  partly  m  that  month,  as  he  says.  The 
t^tiMim  by  Mrs.  Hnskett  of  the  piece  of  nnstamped 
jMpo*  aoay  be  thought  not  a  cireum stance  addmg 
i^Bgth  ar  credit  to  the  deed ;  but  attributing  in  no 
wn  that  eirrumstance  as  favourable  to  the  plainti^ 
mm  suBiinii,  that  die  hsd  en  intention  in  favour  of 
At  Taadeys,  who  were  her  relatives,  and  of  Mr. 
8fea|i] Ill's  dsngjiteTV,  I  apprehend  it  is  impossible  to 
Aeay  Aat  this  deed  was  an  instrument,  the  execution 
af  whk^  was  an  indiscreet  and  imprudent  step  on  Iwr 
fBt,   The  deed  did  not  reserve  or  give  to  her  any  in- 
tenst — aay  interest  independent  of  coverture,  nor  any 
iOBfiagiDt  or  other  power  of  acquiring  security  or  in- 
nor  of  revocation  or  alteratien  by  will  or 
,  Kow,  alUiongfa  a  widow,  she  might  not 
'  of  aether  mam^fe.   I  do  not  collect  that  she 
i  past  diildbearing,  or  that  she  thotuht  Iwndf  so ; 
■sseaTO',  every  person  mentioiied  in  the  deed  might 
Wsse  baakmpt,  or  die  in  her  lifetime,  or  treat  her 
9.  Sr.  Sl^ilee,  however  secure  hb  drenmstanccs  in 
1MB|BD|^  paiulj  ham  heooDW  or  may  beeome  in- 


solvent, or  a  rerident  In  Fiance  or  In  tike  United  States, 
or  he  may  die  worth  nothing.  If  I  were  obliged,  unon 
the  materials  beftne  me,  to  express  an  <^inion  wneuier 
more  than  half  of  what  this  uneducated  servant  was 
worth  in  the  world  was  aflRaeted  by  the  deed,  that 
opinion  would  be  in  the  affirmative.  Can  it  be  a  ques- 
tion, then,  under  the  circumstances  to  which  I  have 
referred,  that  she  should  have  been  recommended  not 
to  execute  such  an  instrument  ?  That,  ignorant  and  a 
woman  as  she  was,  she  ought,  before  executing  it,  to 
have  had  the  various  particular  respects  in  wbtefa  it 
was  objectionable  brought  under  her  attentiM),  it  must, 
I  suppose,  be  in  vain  to  deny.  This  duty  would  have 
been  uicuml}ent  on  Mr.  Gachee,  if  he  had  been  eon- 
snlted  on  the  subject,  which  he  waa  not.  Aa  the 
matter  was  transacted,  that  dn^  was  cast  upon  Mr. 
Staplee  and  Mr.  Platel,  the  only  actors  with  Mrs. 
Muskett  in  the  transaction  of  the  settlement,  or  by  one 
of  these  two  gentlemen.  Now,  Mr.  Staplee  was  not, 
and  probably  without  the  consent  of  the  parties  in  this 
court  could  not  have  been  examined  as  a  witness  in  the 
cause ;  he  has,  however,  put  in  two  answers,  one  to  the 
orig^iul  bill  and  one  to  the  amended  bill ;  but  I  think 
it  right  to  say,  that  his  ctmduct,  in  reference  to  the 
matter  in  question,  seems  to  me  open  so  much  to  just 
observation  as  to  render  it  imposuble  to  altow  to  those 
answers  any  weight  agunM  the  fdainti^  ease.  Now,  if 
there  Is  proof  that  this  woman  received  advice  or  asrist- 
ance  on  the  sutnect  ef  the  deed  befinre  her  execution  Of 
it,  that  proof  ts  afforded  only  by  Mr.  Platel's  testi- 
mony; and  whether  that  alrards  anpr  at  all,  I  need 
scarcely  say.  What  course  the  business  would  have 
taken  if  Mr.  Caches  had  been  consulted,  cannot  per- 
haps be  said ;  but,  as  matters  were,  it  seems  plidn 
eooDgb,  that,  whether  from  ignorance,  from  incapacity, 
from  n^ligence,  or  from  baa  attention,  upon  the  put 
of  one  or  both  of  the  two  actors,  each  of  whom,  one  or 
both,  owed  her  tbe  duty  of  advice  and  protection,  she 
executed  the  deed  without  such  advice,  and  without 
soch  protection  as  she  oueht  to  have  had;  and  that 
the  transaction  is  imposBible  to  be  viewed  with  appro- 
bation ;  or  that  the  Cfourt,  with  any  conscienoe,  can  be 
able  to  ascribe  to  the  want  of  attention,  of  knowled^ 
or  capacity,  or  only  of  delicacy,  the  manner  in  which 
this  very  ignorant  and  not  very  wise  woman  was  left 
to  execute  this  instrument.  I  may  observe,  that  the 
compliments  to  her  eepacity  for  bnriness,  and  the 
powers  of  her  mind,  which  are  paid  bv  Mr.  Staplee's 
answer,  seem  to  be  confiued  to  those  documents,  and 
are  not  discoverable  in  the  evidence.  [His  Honor  read 
at  great  length  the  evidence  before  stated,  and  pro- 
ceeded:— ]  Upon  the  whole,  had  the  plaintiffs,  by 
their  bill,  put  their  ease  on  those  grounds  which  are 
sustained  by  their  evidence,  as  I  view  and  estimate  it, 
and  which  are,  in  my  judgment,  not  displaced  by  the 
opposing  evidenee,u  I  view  and  estimate  that  opporfng 
evidence,  I  should,  it  is  probable,  have  now  made  a 
decree  in  the  plaintiSs*  favour  for  tbe  500/,,  and  against 
tbe  deed.  But  the  bill,  as  I  undeistand  It,  puts  their 
case  upon  two  grounds  merely :  the  first  being,  that, 
independently  of  any  question  of  fraud  upon  Mrs,  Mos- 
kett  simply,  and  whether,  if  she  had  remained  a  widow, 
she  would  or  would  not  have  been  entitled  to  relief 
against  the  transaction  inipeeched.  It  is  invalid  in 
equity  against  the  other  plaintifTs  mantel  rights,  upon 
the  principle  laid  down  in  Qoddard  v,  <!>'now,  (1  Rues. 
486),  and  Wahe  v.  St.  George,  (1  My.  &  K.  «10), 
and  some  earlier  authorities  there  mentioned ;  the  se- 
cond being,  that  the  deed  waa  the  produce  of  sheer 
imposture,  and  plain  cheating  in  the  broadest  maniier, 
BO  as  to  be  op«i  cortunly  to  a  criminal  prosecution; 
that  it  «-as  obtained  mainly  flmn  Mis.  MuskeU  by  a 
most  disgraceftil  con^iracy— a  Buecessfnl  conspiracy 
between  Mr.  Staples  and  nx.  Platel  to  entrap  her  into 
the  execution  of  the  deed,  tnder  the  fletum  aadpfe- 
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tence  th&t  it  was  a  mortgage  merely  for  her  security 
and  benefit^  and  tiiat  she  eo  uoderstood  it  from  their 
representations  at  the  time.  Now,  as  to  the  first  of 
these  two  STOunds,  if  it  had  been  proved  in  the  cause 
that  the  plaintlfF  Thomas  Griggs  was  engaged  to  be 
moiried  to  the  other  plaintiff  at  the  time  when  she 
executed  the  deed,  and  if  it  were  also  a  safe  inference, 
that,  unUl  he  had  married  her,  he  was  in  ignorance  of 
the  tramaetion,  and  mthont  any  naefnl  or  mbstantial 
infitrmaUoD,  I  think  that,  although  she  is  a  eo-plaintil^ 
I  should  probably  have  ruled  against  the  transaction 
at  this  stage  of  tiie  suit ;  but  such  a  oasa  ia,  in  mv 
<^inion,  not  established.  There  b,  however,  enough 
before  me,  in  my  judgment,  to  render  it  right  for  the 
Court,  if  the  plaintiff  Thomas  Griggs  wishes  it,  to 
allow  the  plaintiffs  to  try  these  two  questions  of  fact 
before  a  jury:  first,  whether,  before  the  time  when 
Mary  Griggs  (then  Mary  Muskett)  executed  the  deed, 
the  pluntnt  Thomas  Griggs  was  contracted  or  engaged 
to  be  married  to  her ;  and,  secondly,  whether,  before 
the  marriage,  Thomas  Griggs  was  aware  or  informed 
that  she  had  made  some  settlement  in  favour  of  or  for 
the  benefit  of  Susan  Staplee,  Sarah  Staplee,  Lucy 
Tansley,  and  Henry  Tansley ,  or  some  or  one  of  them.  If 
Mr.  Gn^  shall  decline  to  try  these  isBuea,  as  perhaps  he 
not  unwisely  may,  or  shall  fail  upon  either  of  them,  I 
must,  I  think,  hold,  that  the  fint-mentioned  ground 
fiuls.  With  regard  to  the  second  ground,  the  proof, 
also,  in  my  opinion,  is  deficient,  but  not  so  far  as  to 
induce  me,  if  the  plaintiff  Thomas  Griggs  wishes  to  tiy 
the  issue  whether  the  execution  of  the  deed  by  his  wi^ 
was  fraudulently  obtained,  not  to  allow  him  to  do  so. 
Upon  the  pleadings  and  the  present  proofs  taken  toge- 
ther, I  can  do  no  more  for  the  plamtiffs  than  I  have 
said.  If  the  plaintiA  deet,  and  very  poiribly  it  may 
be  prudent  tat  them  to  elect,  not  to  go  before  »  jury*  1 
must,  81  the  case  stands  before  me,  diamiaa  the  bill, 
without  prejudice  to  anc^her  suit.  As  to  the  coats  in 
that  event,  it  is  true  that  some  parts  of  the  plaint!  ffis' 
evidence  are  open  to  remark,  and  the  imputation  mode 
by  the  bill  upon  two  persons,  one  of  them  an  attorney 
of  forty  yeara*  standing,  is  very  grave  certainly ;  but 
when  men  have  thought  it  fit  to  engage  vrith  an  igno- 
rant woman  of  inferior  station,  able  neither  to  read  nor 
to  write,  in  a  transaction  such  and  so  conducted,  as  by 
sudi  fiicts  as  are  substaotially  beyond  dispute  (what- 
ever the  true  state  of  the  aU^ed  facts  that  are  not 
anbstantially  beyond  dispute)  the  transaction  in  ques- 
tion is  shewn  to  have  oeen,  no  fourth  person  being 
present,  they  ought  not,  I  think,  to  wonder  much,  or 
to  .complain  heavily,  that  she  makes  the  accusation 
against  them  concerning  it  which  she  has  made,  the 
accusation  throughout  being  a  charge  of  stating  falsely 
to  her  the  contents  and  nature  of  the  deed,  to  the  intent 
and  with  the  effect  of  procuring  or  causing  her  to  exe- 
cute that  instrument  or  document,  varying,  to  their 
knowledge,  at  the  time  materially,  and  wholly  in  form 
and  substance,  from  her  intention,  and  which  chai|;e  is, 
I  agree,  not  proved.  But  had  the  charge  been,  as  to 
one  person,  of  wheedling  her  weakness  and  ignorance 
into  the  coramiasion  of  an  act  of  indiscretion  prejudicial 
to  her  and  nseful  to  him,  and,  as  to  both  person^  of 
omitting,  whether  by  negligence  through  incapacity, 
from  ignorance,  or  wilfoUy,  to  afford  to  her  advice  and 
aadstance  whidi  Ae  needed,  and  which  horn  them 
were  her  dn^  my  opinion  as  to  charge  mwht— I  repeat, 
as  to  such  a  charge— have  been  matenally  diflferent. 
If  the  bill  is  now  dumiased,  it  must  be  without  costs. 

VICE-CHANCELLOR  WIGRAM'S  COURT. 

WiKTUROP  e.  Murray  and  Others. — Dee.  9. 
PraettM—DumtMal— Order  118  of  May,  184fi. 
Motiom  to  ditmiit/or  vxtitt  of  Proieeution  r^fvMdtWith 
Coat,  it  Ofptaring  that  O*  Solicitor  for  ti*  Par^ 


novmg  had  filed  an  Antmrfor  another  of  At  2>^hm 
antt  within  the  Period  allowed  for  ebtaimng  ass  Or^ 
to  amend  the  Bin. 

The  bill  in  this  case  was  amended  a  second  time  4 
the  4th  May,  1848.  On  the  10th  June,  1848,  Marx4| 
one  of  the  defendants,  filed  his  answer  to  the  bill  i 
amended,  and,  on  the  30th  October  following^  sem 
notice  of  motion  for  the  Idth  November,  to  diwiiiiw  I 
want  of  prosecution.  Upon  the  motion  coming  on 
heard,  itappeared,  that  tne  answer  of  Harahall,  anotli 
of  the  defendant^  had  been  put  in  on  the  Atfa  Angu^ 
1848,  and  that  the  time  for  replying  to  ench  answer,  * 
of  amending  the  bill,  did  not  expire  till  after  the  131 
November,  the  day  for  which  notice  of  motion  wi 
given.  The  only  (question,  therefore,  was,  by  who) 
the  costs  of  the  motion  were  to  be  paid. 
Glaste,  in  support  of  the  motion,  asked  for  tlie  coal 
Blderton^  contra,  for  the  pluntiff,  sud,  that  the  di 
fendants,  Marshall  and  Murray,  had  throughout  tl 
cause  been  represented  by  the  same  solicittu',  and  so] 
mitted,  that  the  motion,  as  it  was  made  through  a  ad 
citor  aware  of  the  fact,  that  an  answer  had  been  file 
on  the  fitii  August,  was  irregular,  under  Order  118  < 
May,  1846,  by  which  it  is  provided,  that  a  defendai 
tanot  to  be  at  liberty  to  move  to  dismiss  a  1»1I  for  vraii 
of  pnweention  until  after  the  expiration  of  the  tim 
wiUiin  which  a  plaintiff  may  obtain  an  order  to  amen 
siich  bill.  [He  inferred  to  Qtlteri  v.  Bichardt,  V.  C.  £ 
November,  1846,  (unreported),  in  which  case  a  motioi 
to  dismiss  the  bUl  for  want  of  prosecution  was  refuaed 
with  costs,  it  appearing  that  the  solicitor  through  when 
the  motion  was  made  had  also  filed  an  answer  for  an- 
other defendant,  the  time  for  replying  to  which  hac 
not  expired  at  the  date  for  which  notice  of  motion  wai 
given.1 

Sir  James  Wiqram,  Y.  C,  refused  the  motion,  witl 
ooits. 


COURT  OF  QU£EN*S  BENCH.— Hilary  Tkbh. 
Foster  v.  Tattbbsaix.— J<m.  12,  ^ 

An  AffidaeitofServieeofa  Writ  of  Summofts  made  "w 
Mandojft  the  'Uh  December  instant,"  i$  iaeufflcient;  am 
tlie  Dtfeet  eannot  be  cured  by  Reference  to  the  Date 
the  Jurat, 

Pashl^  moved  for  a  rule  niu  to  set  aside  the  writ  it 
this  action,  and  the  copy  and  service  thereof.  The  affi' 
davit  of  William  Pratt  TatteraalL  of  Bradford,  ii 
Yorkdiirr,  the  above-named  defonuant,  upon  which, 
among  others,  the  rule  was  moved  for,  stated,  That 
on  Monday,  the  4tb  December  instant,  he,  the  deponent 
was  served  with  the  paper  writing  hereunto  annexed; 
marked  A.,  purporting  to  be  a  copy  of  a  writ  of  Bum- 
monsin  thiscause,  issued  out  of  this  honourable  court,*' 
&c.  The  jurat  purported  to  be  sworn  before  the  commis- 
sioner at  Bradford,  on  the  5th  December,  1848.  A  si- 
milar motion  liad  been  made  before  Patteson,  J.,  at 
chambers,  who  refused  it,  upon  theobjection  then  taken; 
that  the  affidavit  was  defective,  in  not  stating  a  date 
The  affidavit  of  the  defendant  'may  be  read,  as  if  it  had 
stated  that  on  the  4th  December  he  wae  served  with  the 
copy  <tf  the  writ  therein  set  out.  **  Monday,  the  4tli 
December  butant,**  b  the  4th  December,  1848,  ii 
credit  Is  to  be  jgiven  to  the  commisdoner  who  took 
tlie  affidavit.  The  jurat  authenticates  the  taking  ol 
the  affidavit  as  an  act  done  on  the  4th  December, 
1848;  and  verba  relate  in  esse  videntur.  (Prince  v. 
Nicholson,  6  Taunt.  383,  337).  In  Hughet  r.  Brom, 
(7  Jur.  1136;  1  D.  &  L.  788),  the  affidavit  was  of 
service  "  on  the  day  of  the  date  hereof ;"  there  was 
no  statement  of  a  date,  except  in  the  jurat.  {Cble- 
ridge,  J. — The  word  "  instant "  has  no  definite  mean- 
ing without  referring  to  the  jurat.  The  date  of  the 
writ  is  not  referred  to  ae  material  to  any  foct  stated 
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m  iha  afidsTH.    Paltetm,  J. — In  Hughet  t.  Bromn 
the  pMrt  decided  was,  that  the  jaiat  coaM  Dot  be  re- 
,  Jemd  to.3   If  the  affidavit  b  false  as  to  the  fiKt  sworn 
I'  to,  tbe  party  would  be  indictable  forperjary.  Suppose 
'  fite  eoBaiaintmer  died  before  the  affidavit  was  sworn, 
the  pairty  would  be  ^Uty  of  perjury.    [Coleridge^  J. 
— SappoM  the  mffidavit  was  made  in  1847,  and  it  was 
nran  in  1U&    Wi^Mtam,  J.— The  jurat  might  be 
nnin  in  IHfl;  and  the  affidavit  might  be  of  a  met  in 
IMj  .1  The  Conrt  will  nTe  cre^t  to  the  eommisdoner 
Stt  ■fciairfpring  the  oath  whenheaayaheadmioistered 
ii;  md  §oK  ceanpirii^  with  the  mle  of  conrt,  which  re- 
aves that  the  day  and  place  shall  both  be  stated  in 
the  jw«L   [PatUmm,  J.— The  word    instant"  is  in 
iCidf  iDssBsible,  without  refming  to  the  jurat,  and  we 
caaaot  do  so  nnkaa  we  overmle  i/iwAet  v.  ^rowiif  (7 
Jar.  1136;  1  D.  &  L.  788^.   Lord  Dmman,  C.  J.— In 
that  csse^  Uaole,  ea  js,  ^  The  deponmt  may  not  have 
aeca  the  jurat."     The  Conrt  would  never  look  out 
fio-sach  an  obiectioii  astliis;  but  when  it  is  pointed 
oet,  it  is  cridently  fatal.^   The  jurat  is  an  essential 
fart  «f  the  affidarit:  there  is  no  reason  why  the  party 
mUbK  the  affidavit  ahonld  not  see  it.   The  Conrt  will 
aat  minic  ptaitx  atrictnesB  In  an  affidavit  than  in  an 
iadkkMAt  naBd  jarors  danot  see  the  caption,  [Lotd 
Dmmmk,  C.  3.— The  grand  jurors  know  the  day  on 
which  tfcij  an  attiiv/] 
Br  ZHMtbcaz*. — MuU  r^iued. 

Rao.  e.  Crickudb.— Jon.  12. 

A  mm  TVmI       fie  ffrtmled  In  a  O^ama/  Oa$e  after 
AegtuttaL 

Infictaaaatfar  the  BMi-rcpair  of  a  highway.  Flea, 
■et  gmhy.   Oa  the  trial,  before  Piatt,  B.,  at  the  Spring 
Aaaaes  far  the  county  of  Wilts  in  184^  the  defence  wai^ 
that  the  road  in  quertion  was  not  a  highway ;  and  the 
jBzy  fcaad  a  verdict  for  the  defendants.  In  the  £>1- 
Easter  Term,  (April  20tli}, 
CraMcr  moved  for  a  rule  nisi  ror  a  new  trial,  on  the 
pond  ef  miadircetion  and  the  verdict  bdng  against 
ttc  mimet, — [Ixnrd  Jknmau,  C.  J.— The  practice  has 
km  to  move  ta  stay  the  judgment  until  a  new  trial 
kiibeen  had.3   This  was  an  indictment  preferred  by 
trier  «f  jmrtices;  and  if  a  second  indictment  was  pre- 
fand,  it  weald  not  be  under  that  order;  and,  there- 
Int,  ih*  pnaceatoTs  would  not  be  entitled  to  costa  if 
Ihnr  meeecdcd  vpw  the  trial  of  that  indtctaient. 

tmi  DtoauMf  C.  J.— We  think  that  yon  need  not 
flCBsrt  te  a  motion  to  sn^>end  tiie  jndgment.  V^e  are 
net  bound  bv  the  ordinary  practice  in  this  case.  A 
metioa  may  be  made  directly  for  a  new  trial,  if  the  ver- 
ffid  afftan  nMBtidactory. 

Ttxntea,  WiOHTiiAK,  and  £blb,  JJ.,  concurred. — 
Mwie  am  tmrimgljr. 

CrmimMmi  and  Hodges  now  shewed  cause. — In  Bex 
V.  SuOm,  (5  B.  &  Ad.  A2),  which  was  an  indictment 
iar  the  aoa-repair  of  abridge,  Lord  Denman,  C.  J.,  said, 
[p.  37),"  Upon  conuderation  of  all  the  points  that  have 
Mcn  TsiseJ,  we  are  not  disposed  at  present  to  make  the 
piecedtnt  of  mating  a  new  trial;  but  we  think  the 
Mcedmi  ia  Rm  r.Wmid$worlk  (1  B.  &  A.  63)  may 
W  vejy  pmmlj  followed  here  by  so  spending  the  jadg^ 
MBi.  Thai  a  new  indictment  may  be  preferred ;  and 
the  poiats  that  have  arisen  may  be  oiscnsaed  npon 
ihaL^  [Lord  /^mwk,  C.  J.— We  made  the  precedent 
IB  Big.  T.  CSerJgr,  (12  Jar.  822).  The  judgment  of 
this  Court  must  be  given  npon  the  verdict ;  and  we  will 
not  pve  jndgraoit  upon  a  verdict  which  we  see  to  be 
wmg.3  In  JEe^.  T.  Chorl^  there  was  an  improper 
reoeptieB  of  endmce.  {IautA  Venmanf  C.  J. — The 
■TV  trial  ia  that  case  proceeded  upon  no  distinction 
^fitttever,  bot  apca  what  we  felt  to  be  the  good  sense 

«lAd  P  ,  C  J.,  lUiason,  Colsri^,  aadVight. 


of  the  mattOT.^  There  is  no  spedal  finding  in  thiscase 
which  can  injure  the  prosecutors  upon  tlie  trial  of 
a  new  indictment;  and  there  were  objections  taken 
at  the  trial,  but  no  cross  rule  was  moved  fin-,  on 
the  supporition,  that  the  established  practice  of  the 
Court  was,  as  stated  by  Lord  EUotborougb,  in  Bex  t. 
W<md$woith,  (1  B.  &  A.  03,  05),  not  to  srant  a  new 
trial  in  a  criminal  ease  where  the  verdict  nad  been  fw 
the  defendant.  {Coleridge^  S^TYm  mode  of  intend- 
ing  the  entry  of  tne  judgment  adopted  in  that  case  was 
a  novelty.  Lord  Denman,  C.  J.— It  was,  in  iact,  an 
evasion  resorted  to,  upon  the  ground  that  the  Court 
would  never  interfere  with  an  acquittal  in  a  crimiaal 
case,  which  is  erroneous*.] 

The  CouBTt,  being  <rf  opiiuon  that  there  had  been  a 
misdirection,  made  the  mle  abidato  for  a  new  bialv— • 
Bute  abeohUe. 

£XCHE<iU£R  CHAMBEB.— Tbik.  VACAtioir. 
[Error  from  the  Qneeu*s  Bench  .3 
Thb  BIatob  and  Aldbbmbic  of  Lohdon  r.  Reo. — JuM 
19  1848. 

By  Sect.  27     Stat.  6^7  Viet  '.  «.  73,  Attomiet  of  the 
Muperior  Courts  0/  Law  at  Wettmituter  are  entitled  to 
be  ofbnitted  at  Juiomiet  M  at^  inferior  Court  of  Law 
in  England  and  Walet. 
Mandamut  to  the  Maj/or  and  Aldermen  of  London  to 
admit  A.f  an  Attorn^  of  one  of  tie  superior  Courts  at 
iVestmituter,  to  be  an  Attorney  of  a'*  certain  inferior 
Court  withm  the  City  of  London,  called  The  Lord 
Jfayor's  Conrt,  on  tigiiina  the  BoU  of  the  eaid  Court*** 
JKeftini  fftrfeif  the  Lord  Mayor's  Coari  to  bean  imm*' 
merial  Conrt  ofBeeord,  having  by  Custom  Jurisdiction 
at  a  Conrt  ofLa/m  and  a  Cotui  ofEouity,  toith  imsm- 
morial  and  peeler  PrinUget,  •mtcA  were  set  forth; 
and  that  there  had  been  immemorially  four  AtUuniet 
onfyf  who  wjoyed  the  exdutiee  Bight  of  practising  in 
th<a  Court,  and  some  of  whose  Duties  were  peculiar; 
and  that  their  Offices  were  the  StAject  of  Purchase  and 
Sale,  and  that  there  was  not,  and  never  had  been,  a  Boll 
for  the  Applicant  to  sign:— Held,  that  the  Writ  was 
bad  for  not  stating  the  Mayor's  Court  to  be  an  inferior 
Court  of  Law;  and  that  the  Defect  was  not  cured  by 
the  Admission  in  the  Betum,  that  the  Mayor's  Court 
was  a  Court  ef  haw. 
QuterCy  whether  Sect.  27  of  Stat.  6Sf7  Vict.  c.  73,  applies 
to  all  inferior  CowU  af  Law,  whether  thiy  have  or 
Aose  not  a  Sail  ifpoa  wJHeA  lie  Ifamei  ef  Attomiet 
practising  in  them  are  inscribed  f 
A  writ  of  error  was  brought  npon  the  judgment  of 
the  Court  of  Queen's  Bench  in  this  case.  (See  11  Jur. 
867,  where  the  pleadings  are  fully  set  out).  The  points 
for  argument  on  the  piut  of  the  pluntlffs  in  error  (the 
defendants  below)  were,  That  the  w{it  of  mandamus  is 
insufficient;  that  it  does  not  sufficiently  appear  therein 
that  the  Lotd  Mayor's  Court,  therein  mentioned,  has  any 
roll  of  attomles,  or  that  it  is  a  court  within  the  meaning 
of  the  act  of  Parliament  in  the  writ  mentioned,  so  as  to 
entitle  the  said  William  Henir  Ashurst  to  be  admitted 
an  attorney  thereof.  Bat  if  thewrit  be  niffi»«it,  thai 
the  particular  focts  disdoeed  hy  the  return  shew  that 
the  aud  W.  H.  Ashurst  Is  not  entitled,  and  om^t  not 
to  be  admitted  an  attorney  of  the  s^d  court.   The  de- 
fendant in  error  (the  prosecutor  below)  stated  the  fol- 
lowing points  for  argument: — First,  that  the  return  to 
the  writ  of  mandamus  herein  does  not  disclose  a  suffi- 
cient  answer  to  the  cimm  of  the  said  W.  H.  Ashurst  to 
be  admitted  an  attorney  of  the  Lord  Mayor's  Court, 
pursuant  to  the  6  &  7  Vict.  c.  73.   Secondly,  that  the 
return  is  legally  insufficimt  and  infimnal,  inasmuch  as 
it  neither  traveiees  the  all^Uons  contained  in  the  writ 

*  See  Sex  v.  The  MmMantt  ^  the  West  Riiimf  iff  rort. 
f«rw.  (S  East.  SS2.  note  1  1  Chitt.  354). 
t  Lord  Dnmmb,  C  J.,  Fattssoa,  CoM4fs,  and  Bris, 
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eg  mapdamaa,  nor  shem  anj  defeet  therdn  or  in  the 
pienonB  procesdii^  nor  lets  forth  any  coumae  for  non- 
ccrapliaDee  with  the  wiiL  ThinUy,  tiuA  the  sud  re- 
tom  travel^  matter  of  hw,  BetUn^  op  a  local  enstom 
bx  oppodtion  to  the  Mid  aet  of  Parliament.  Fourthly, 
that  the  said  return  is  uncertain,  argnmentative,  in- 
formal, and  in  other  respects  legally  ininfficient.  The 
case  was  argued  in  Michaelmas  Vacation,  (Dec.  4, 
1847),  before  WUde,C.J.,  Farfce,  B.»  Alderson,  B., 
Coltmaa,  J.^  Mania,  Rolfo,  Piatt,  B.,  and  Wil- 
liams, J.,  by 

Owtt^,  for  the  plunti£b  in  error,  (the  defendante 
below).— The  words  of  sect.  27  of  stat.  6  &  7  Vict.  c.  73, 
upon  which  this  writ  is  founded,  are  ^rmative  and 
gmeral ;  and  such  words  do  not  take  away  the  eom- 
BOD  lafw  nor  «  former  outom.  (Co.  Litt.  lift,  a.; 
Com.  Dig.  "Parliament,"  R.  23,  24;  A»  v.  Pvffh, 
Doug.  179;  Simpson  t.  3fou,  2  B.  &  Adol.  543, 
upon  stat.  fiO  Geo.  3,  c.  41,  s.  22 ;  The  Mayor  of 
Leicester  v.  BurgeUy  ft  B.  &  Adol.  246;  2  Nev.  &  M. 
131,  upon  Btat.  11  Geo.  4  &  1  Will.  4,  c,64;  Rex  t. 
Pb^A,  1  Dougl.  188).  If  it  is  intended  to  abrogate 
existiog  customs,  the  usual  course  of  the  Legislature  is 
to  refer  to  them,  either  expressly  or  by  the  words 
"  any  local  custom  or  usage  to  the  contrary  notwith- 
atandiog."  £He  cited  stats.  3  Geo.  3,  c.  8 ;  ftG  Geo.  3, 
c,7:  11  Geo.4&l  Will.4,  C.70,  8.10;  6  &  6  Will.  4, 
c  76,  ss.  1, 14, 119.3  Tbere  is  no  provision  in  stat.  6  &  7 
yieX.  c  7^  similuto  that  in  seet.  118  of  tiie  Municipal 
Corporations  Reform  Ad^  6  &  6  Will.  4,  c.  76,  which 

Kve  power  to  the  judge  of  the  court  of  record  in 
roughs  to  make  such  rules  for  r^ulating  the  pracUce 
of  his  court  as  were  necessary,  in  coDsequence  of  the 
change  iotrodaced  by  the  proviso  In  sect.  119  of  that 
statute,  which  opened  those  courts  to  all  attomies. 
The  rule  applies  more  strongly  to  the  customs  of  the 
city  of  London  than  to  those  01  any  other  corporation. 
In  The  case  of  the  Citjf  of  London^  (8  Co.  121  bj,  Lord 
Coke  says,  (129  a),  "  In  London,  a  citizen  and  freeman 
may,  by  their  custom,  devise  in  mortmain,  notwith- 
standing the  Statute  of  Mortmain  be  to  the  contrary ; 
and  so  in  other  like  cases:  for  all  the  customs  of 
London  are  established  and  confirmed  by  act  of  Par- 
liament:*' citing  stat.  9  Hen.  4^  which  is  not  now  in 
the  roll  of  Parliament.  In  Yin.  Ahr.  **  Statote,"  £., 
pL  10,  citing  The  Mojfor  ofLondom  v.  Btamardiaon,  (I 
Lev.  14),  it  is  said,  **  The  castoms  of  London  are  of 
such  force,  that  ther  shall  stand  against  negative  acts 
of  Parliament,"  [He  also  referred  to  Kelynge,  C.  J., 
in  Basting's  case^  (1  Mod.  23)  ;  Qillman  v.  Wright,  1 
Sid.  410T;  Rex  T.  The  Chamberlains  of  Worcester^ 
(2  Ld.  Ken.  472);  Rex  v.  TolUn,  (1  RoU.  11);  Rex 
V.  Bagshaw,  (Cro.  Car.  347);  Appteton  v.  ^ough- 
totiy  (Id.  516);  and  The  Salter^  Companv  v.  Jay, 
(3  B.  Rep.  109),  upon  stat.  2  &  3  Will.  4,  c. 
71,  B.  3,  which  contained  the  words  "  an  v  local  cus- 
tom or  usage  to  the  contrary  notwithstanding.*'] 
The  stat.  6  &  7  Vict.  c.  73,  does  not  manifest  any 
intention  on  the  port  of  the  Legislature  to  abrogate 
the  immemorial  custom  prevuling  in  the  city  of  Lon- 
don, by  which  the  number  of  attomies  in  the  Lord 
Mayors  Court  is  limited  to  four.  The  title  and  the 
preamble  shew  that  its  object  was  to  simplify  and 
amend  the  laws  relating  to  attomies  and  solicitors; 
and  there  is  a  schedule  of  statutes  repealed,  but  among 
them  there  are  none  relating  to  or  founded  upon  enstom 
or  usage.  By  stat.  6  &  7  Will.  4,  c.  76,  which  did  not 
affect  the  city  of  London,  all  inferior  courts  in  other 
corporate  towns  were  thrown  open ;  and  the  object  of 
Stat.  6  &  7  Vict.  c.  73,  was  to  make  regnlationa  accord- 
faig  to  which  attomies  should  be  admitted  in  those 
courts.  Further,  it  appears  that  it  was  not  the 
inieiiUoii  of  the  Lq^islatare  to  inelode  the  Blayor's 
Court.  The  wwds  in  aaet  S7  apon  iHpuBg  the 
zftD  of  such  coofC,  iMt  not  eClMrwiae  f  tdi  then  aerer 


has  been  a  roll  of  attomfes  in  the  Mayor'a  Conrt.  I 
the  judgment  of  the  Court  of  Queen's  Bmch  it  is  «ai< 
**  This  objection,  if  available,  would  have  the  efitect  < 
taking  a  great  proportion  of  the  inferior  oottrts  of  En^ 
land  and  Wales  wholly  out  of  the  operation  of  the  27t 
section  of  the  act,  as  there  can  be  no  doubt  but  that 
very  great  number  of  inferior  courts  never  had  a  roll  < 
attomies,  or  any  other  roll,  apon  which  the  name  c 
the  applicant  for  admission  under  that  seistion  oould  b 
inscribed."  But  stat.  2  Geo.  2,  c.  23,  which  is  on 
of  the  statutes  repealed  by  stat.  6  &  7  Vict.  c.  73,  re 
quired  that  there  should  l>e  a  roll  of  attomies  in  cTei^ 
court  of  record  in  England,  exciting,  by  sect.  26,  thi 
Mayor's  Court  and  uie  Sheri^s  Court  in  Londtni 
Again,  nearly  all  the  statutes  by  which  courts  of  re 
quests  are  establkhed  inflict  penaltiee  upon  attomie 
practising  in  them ;  bnt  those  courta,  not  miiw  court 
of  record,  have  no  rolls.  Can  it  be  contended  tha 
thoee  statutes  are  repealed,  though  not  mentioned  in  thi 
schedule  of  repealed  statutes  t  \Parlie,  B. — A  oomt  0 
requests  is  neither  a  court  of  law  nor  a  court  ef  equity 
the  27th  section  is  only  intended  to  apply  to  infeiioi 
courts  of  law.]  In  Re'Oeddtng,  {2  l>.  ec  L.9l5t  nom. 
Re  Credge,  3  Jur.  470),  it  was  held,  that  the  vnierai 
words  of  sect.  37  of  this  statute,  as  to  referring  biUa  U 
be  taxed,  did  not  apply  to  bills  for  ageney  busnesB 
[_Maule,  J. — That  is  because  the  InirinesB  was  not  doiM 
as  attorney  or  8olicitor,whicb  must  be  the  meaning  of  thi 
statute.]  Lastly,  the  writ  states  that  the  Mayor*sCoarl 
is  an  inferior  court^not  that  it  is  an  inferior  court  of  law 
or  an  inferior  court  of  equity ;  and  the  return  atate^ 
that  it  is  a  court  of  law  and  equity,  and  snch  a  court  is 
not  within  stat.  6  &  7  Vict.  c.  73.  The  statute  requirea 
distinct  examinations  for  attomies  and  solicitors  before 
they  shall  be  admitted  as  such ;  and  if  this  mandamus 
can  be  supported,  a  person  who  was  an  attorney  only 
would  be  entitled  to  practise  on  the  equity  side  of  the 
Mayor's  Court,  without  having  submitted  to  the  exa- 
mination prescribed  for  solicitors  by  the  statute. 

Pulling,  contra. — First,  there  can  be  no  immemorial 
custom,  limiting  the  number  of  attomies  entitled  to 
practise  in  the  Mayor's  Court.     (Littledale,  J.,  in 
Rex  V.  TTie  Sheriffs  of  Yorl,  3  B.  &  Adol.  770,  778). 
There  was  no  attorney  before  the  Statu.te  of  Merton, 
(20  Hen.  3),  c.  10,  which  first  gave  the  right  to  appear 
by  attomey:  before  that  statute,  it  could  only  lie  aone 
by  license  from  the  Crown.   {3faule,  J. — The  Statute 
of  Merton  says,  that  every  freeman  which  oweth  suit  to 
the  county,  &c.  may  freely  make  his  attomey  to  do 
those  suits  for  him.   It  seems  to  assume  that  au  attor- 
ney was  known  at  that  time.   Parker  B. — By  the  com- 
mon law  a  suitor  could  not  make  an  attorney  until  be 
had  appeared  ;  tlien  the  Statute  of  Westminster  2,  (13 
Edw.  1 ),  c.  10,  enabled  him  to  appoint  a  gener^  attor- 
ney to  sue  for  him ;  {Beecher's  ease,  8  Co.  58  b;  Com. 
Dig.  "Attomey,"  B.  4);  but  attomies  might  exist  at 
common  law.]   The  custom  as  to  the  number  of  attor- 
nies  practising  in  the  Mayor's  Court  was  not  imme- 
morial, but  a  relation  only.   In  JRex  v.  The  i^er^ 
of  Yorl,  (3  B.  &  Adol.  770),  which  was  a  mandamus 
under  the  repealed  stat.  2  Geo.  2,  c.  23,  it  was  held, 
tliat  a  bye-law,  limiting  the  number  of  attomies  who 
should  practise  in  a  borough  court,  was  valid  as  a  mu- 
nicipal regulation ;  and  it  is  a  general  principle,  that  all 
courts,  inferior  as  well  as  superior,  have  a  right  to  re* 
gulate  their  own  proceedings,  and  who  shall  appear  to 
practise  in  them ;  ( CoUier  v.  Hicisy  2  B.  &  Adol.  663) ; 
but  regulations  excluding  attomies  from  practising  m 
any  court  cannot  be  made  since  stat.  6  &  7  Vict.  c. 
73.    In  Rex  V.  The  Sheriffs  of  Fori,  (3  B.  &  AdoL 
770),  Lord  Tenterden  (p.  777)  mentions  this  regula- 
tion as  to  the  number  01  attomies  allowed  to  practise  ia 
the  Mayor's  Court,  as  confirmed  by  act  of  Pariiameot; 
which  ststute  ww  the  2  Geo.  2,  c  23,   Tboe  was 
originally  a  general  right  to  appear  by  attomey  ia  the 
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M^vt's  Ccmt  i  that  right  vaa  afterwards  girm  to  fi>- 
Tgigawi  M  wdl  as  othen^     the  9th  charter  of  Hen.  3, 
mtei  m  the  SSnd  year  of  his  reign,  which  confirmed 
ri%lit<rf'tbecHj'toboldaooartDfhii8tuin.  (4  Inst. 
I).  That  cfiartcr  b  confirmed  by  atat.  7  Rich.  2,  (4 
lart.  23^  253X  which  ctrnfinDed  all  the  costoms  of  tbe 
«ityef  LuodoD;  and,  as  it  affeoto  a  public  ri^t,  the 
Gmtwin  tak«  indinal  wtiee  of  it,  and  of  the  statute 
vbbeaafinM  it.    (Theease  of  lie /iftajTaw  Sfari^ 
JNU,Sa.&Fln.fll3,  fil8«).   The  cnstom,  as  alleged 
in  the  rctoim,  ts  objectMmahle  for  want  of  certainty;  in 
^■pBf  that,  **  from  time  whereof,  &e.,  there  of  right 
kan  beta,  aikd  still  of  right  ought  to  be,  certain  clerks 
eractaniee  of  the  said  court."   Further,  there  cannot 
ftea  castqpi  in  tbe  nentive;  and  that  fbor  sttomies 
bad  a  right  to  exelnsire  audiraoe  in  Uie  Mayor's 
Cent  woald  be  Biatter  of  preseription.  Secondly, 
■■nkkg  it  to  be  a  ^ood  custom  in  its  origin,  and  that 
tte  dli^iitiiu  of  it  IS  unobjectionahle,  it  cannot  arail 
the  gmerai  words  of  sect  27  of  stat.  6  ft  7 
ncL  c  <3L   Sr  Edward  Coke  was  Recoider  of  Lon- 
4m,  tmi  his  statoneitts  relating  to  the  enitomB  of  the 
otj  mmt  ha  reeaTed  with  oaatim;  he  haa  adopted 
fi«m  texb-benks  statonents  nneeting  them  which  aie 
mULwuftoAmk  Vt  anthoritr.   The  passage  dted  in  Tin. 
Aht  -Stoiat.,*  K.,  6.  pi.  10,  from       Mt^m- of  Lm- 
dm  T.  Banmribim,  {\  her.  14),  is  at  most  an  extn- 
fmHoMi  diriam,  because  no  question  of  a  nentire  sta- 
tirte  ame  in  that  eaae.    The  general  principle  ii^  Pos- 
iHimcs  1cm  prions  oontrariaa  abrogant.   In  2  Inst. 
Ji^  Irfvd        thus  expresses  tiie  role  as  to  affirmative 
ndacgatiTe  atatates:  ''A  statute  made  in  the  aAr- 
■■tin,  without  any  negative,  expressed  or  implied, 
Mh  Mi  take  away  the  common  law ;"  mid  Hr.  Har- 
nne  (Co.  Lht.  llfi.  a.,  note  IfiS)  save,  **  This  seems  to 
W  Ae/aateat  way  of  statiiw  tbe  role,  both  as  to  com- 
■iAkwakdeaatamh"   [He  also  dted  note  lfi4.]  If 
^  vpm  an  examination  of  an  act  of  Paiihuaen  t, 

ttmt  is  the  obvious  intention  of  the  Legislature  to 
■V«sl  afKvioua  law,  that  law  must  be  regaled ;  and 
^■hat  tat  of  the  intention  of  tbe  L^islature  is,  whe- 
Avlftr  ftrrions  law  is  ineensistent  with  the  new  sta- 
tete  er  BSC  In  Hmxomt  v.  JW,  ( 1  Show.  fi06).  Eyre, 
C.  mid,  (p.  520),  StMotes  iatrodoctire  of  a  new 
l«w,ptMed  in  tbe  ^rmative,  do  always  repeal  former 
MiAttBs  eaMsmng  the  ssme  matter,  as  implying  a  ne- 
§i**e-"   [He  cited  Ber  v.  CSrtor,  (4  Burr.  2026) ;  Eg 

5f  OwT«W»,  (9  Essl,  44);  Papel  v.  Fol^,  (2 
',Jf.C.m)',  Resr.  The  Tnmtnof&ut  Ni^MaeK 
Witntf  Bmdt,  (fi  B.  ft  Adol.  978) ;  Burnt  v.  Car- 
«>vr»  Kag.  If .  C.  429).]  Magna  Charta,  which  pro- 
Mails  meftaMn  vnder  certain  cirenmataaces)  uid  the 
^■Mc  «f  Vertaiimn,  23  Hen.  8,  e.  10,  t.  6,  contain  u 
«pcm  exemion  in  fiivour  of  the  etutoms  of  London. 
TW  »bject  oT rtat.  9  Hen.  4,  cited  by  Lord  Coke,  in  Tie 
tmrffAeO^^lmdm,  (8  Co.  128  a),  was  to  con- 
*  aim  referred  to  a  bocdc  in  tbe  loner  Temple  U- 

hvy,  aCitakd.  "  Tbe  Gxj  Law,  or  Cotnw  of  Practice  of  all 
Ifcmwrf  JaiBtiJ  Proccedingi  in  Hmtiiiga  id  Goildhili,  Lob- 
4m.  Es^Ued  etf  of  as  ancient  French  MaMucript,  1642." 
Om  Oa  dOcr^  adde4,  in  a  note,  laid  by  Mr.  Uargrare 
to  he  Matin  VrighCs,  "  called  Danthonw,  an  ndaiit 
*  ^kneaeh,ta*UehtheaulOBawen  ra^steradi"  pro- 
ne caBad  from  Oa  kHm-deric  <tf  tbat  tine.  ItwrnaU 
I  te  pmve  mme  at  Ott  eaateaia  of  tbe  sitjr  of  Loadoo,  In 
7^  w.  Jtadt  (Skum.  649).    He  read  the  bUowiog  ex. 


**  Item. — Evoy  aUerman  of  LoDdon  nay,  by  nnge,  record 
rttaaaiei  in  ^eas  dq|>m<ling  in  tbe  Sheritr's  Court,  and  eepe- 
ci^mtfaBhasliKB  and  la  theAsnber."  (P.  54).  iW 
k,  fta  L«d  Mayors  Cowt,  held  in  the  chamber  fai  OnOdban. 

"That  aB  (caenl  attomiea  made  and  reorived  wHbfai  tbe 
SHftar  ef  lie  SbaVof  London  are  beM  to  be  apon  leeord, 
m  w«  a  if  t^wwe  takoa  in  tbe  cearts  faeU  at  Guild- 
am,  mA       aCaonies  bk  not  to  bs  antated  hi  the  p^ar  of 


firm  the  customs  of  London,  which  had  been  infidngad 
upon  by  previous  acta  of  Psriiamaai.  In  seet.  40  of 
Stat.  0  Blis.  c  40,  npM  ^eh  i2aa  v.  Boffthaw  (Cn. 
Car.  347)  was  dedded,  there  was  an  expfcm  reservatiaB 
of  the  customs  of  London.  Id  Simmtom  v.  Jfoas,  (2  B. 
&  AdoL  543),  and  7U  Majfor  of  Lneetim'  v.  Bwrmm. 
(5  B.  &  AdoL  246  ;  2  Ner.  &  H.  131),  the  Court  oon- 
stmed  the  old  kw  to  be  not  inoonaiatent  with  the  new 
statute.  rAldertm,  B.— Th«  question  ii^  whether  A* 
Btat.  6  &  7  Viet,  c  7S,  and  the  custom,  are  iaoon^stsBL 
Parte,  B. — This  custom  must  be  oonudered  as  haviiq; 
the  force  of  an  act  of  Parliament,  because  all  tiie  custom 
of  the  city  that  have  existed  from  time  immemorial  ai* 
confirmed  bv  acta  of  Pariiament.]  Many  general  at»> 
tates,  though  th^  do  not  contain  a  non  obstante  clause, 
must  apply  to  London,  as  stat.  36  £dw.  3,  c.  15,  iriiich 
enacts,  that  all  pleadings  shall  be  in  Engliui.  {QriHimg 
V.  Wood,  Cro.  Elia.  86).  So,  the  acts  for  rerol^ttf 
weighU  and  measures.  {NMe  r.  Dureil,  3  T.  R.  271). 
IdfauU,  J . — Tboee  acts  wwe  passed  for  the  verr  purpose 
of  putting  an  Mid  to  customs  aoeording  to  whicn  weicfati 
ana  measures  varied  in  diflereat  paxts  of  EnglBnd.  j  Tha 
atat.  6  &  7  Viet.  c.  7^  is  a  general  act  nuting  to  the 
laws  previously  exlstii^  m  to  attoniias.  {Mtms, 
If  the  statute  intends  only  to  coBsolidato  the  sets  of 
Pariiament  and  other  general  laws  relating  to  attonrfas^ 
it  may  not  aj^y  to  London.]  The  stat.  33  Hen.  9, 
c.  7,  which  enacted,  that  there  should  be  but  six  at- 
tomies  in  Norfolk  and  Soffbllc,  and  two  in  Norwich, 
must  have  been  r^Kaled.  [AldMtomy  B. — There  aes 
aeveral  eeotiona  in  atat.  6  &  7  Viet,  c  73,  aoeh  aa  thoat 
which  relate  to  taxation  <^  bills,  which  oonld  aa  pro- 
periy  apply  to  the  attmnies  practinng  in  the  Mayor's 
Court  as  to  any  others.]  The  4tii  asetimi  of  tbe  Statute 
of  Fmuds,  29  Car.  2,  e.  3,  though  it  doea  not  contain  a 
non  obstante  clause,  must  have  repealed  the  custom  of 
London,  by  which  an  action  of  den  would  Ue  ag^iak 
sureties  without  writing.  [  Jfa«2«,  J.— It  was  tiie  gsM- 
ral  ou^m  of  ths  realm  bnbn  the  Stetnto  of  Frandi^ 
that  a  surety  by  parol  might  be  sned.1  Again,  tha 
custom  in  London  to  pam  houses  and  lands  Iiy  parol 
(2  luat.  675)  cannot  prevail  against  the  drd  section  of 
the  Statute  of  Fnuds.  The  36(h  section  of  staL  3  &  4 
Wilt  4,  c  27,  which  abolished  all  real  and  mixed  ac- 
tions, expressly  mentions  the  writ  of  rii^ht  in  London. 
But  there  are  many  forms  of  action  which  nught  hai« 
been  commenced  in  the  Court  of  Hustings ;  can  it  be 
contended,  that  they  may  still  be  brought  notwithstand- 
ing that  section,  though  not  mentioned  in  it  ?  There  it 
a  custmn  in  London  by  which  a  freeman  may  wage  hii 
law  even  in  actions  a  trespam;  is  not  that  abolished 
by  seet.  13 of  stats  &  4  Will.  4^  e.42,  by  which  it  is 
oiaeted,  **  that  no  wager  d  law  shall  be  hereafter 
allowed!**  There  is  also  a  custom  in  London  as  to 
fines  and  recoveries.  (Beeiwkh't  mm,  2  Co.  57;  Nmi- 
ler  V.  The  Bishop  «f  fVimeketter,  Hob.  220,  226; 
LmOer  v.  BmAm^,  3  Dy.  290  a).  Is  not  that  custom 
altered  by  sect.  2  of  stat.  3  &  4  WilL  4,  e.  74,  which 
enacts,  that  **any  fine  or  common  recovery  whidi 
shall  be  levied  or  suffered  contrary  to  this  provirion 
shall  be  absolutely  voidf*  By  the  cuetom  of  London, 
a  creditor  may,  before  the  day  of  payment,  arrest  his 
debtor,  uid  oblige  him  to  find  surtiee  to  pay  the  money 
oa  the  day  it  shall  beoome  due,**  (Bac.  Abr. "  Guatoms 
of  Limdon,^  Q.),  if  he  is  snapeeted  and  likely  to  beoome 
fugitiva.  (Bertim  r,  Adbmnt,  6  T.  R.  760).  Is  not 
that  custom  sbdtthed  by  stat.  1  &  2  Vict,  c  llOt 
[Poriv,  B.-^That  Is  an  act  for  abolishing  arrest  an 
mesne  process,  exc^t  in  certain  cases.  The  arrest 
UmA  to  in  that  custom  is  not  on  mesne  process, — it  ia 
a  proeeM  by  which  a  credHor  is  entitled  to  cat  a  bette* 
security  from  a  surety.  It  is  do«l>t{hl  whether  that 
is  repmled.l  At  any  rate,  it  ia  partially  repealed 
by  stet.  19  Geo.  3,  e.  70,  which  cmaets,  "  that  no  per^ 
son  shall  he  arreetad  or  hdd  to  apeoid  bail  i^on  vtj 
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prooesa  usaingontof  any  inferior  eoart  where  the  cause 
of  action  shul  not  amount  to  the  aum  of  101.  or  up- 
wards." At  the  time  of  the  passing  of  stat.  6  &  7  Vict, 
c.  73,  there  were  laws  in  the  city  of  London  relating  to 
attomies  and  solicitors.  The  stat.  2  Geo.  2,  c.  23*  con- 
tained general  provisions  for  the  regulation  of  attomies, 
api^ying  to  all  courts  of  record ;  and,  therefore,  to  the 
Hayor'a  Court.  Stat.  6  Geo.  2,  o.  27,  enacted,  that  per- 
sons  admitted  attomies  in  the  coorts  at  Westminster 
should  tw  capable  of  Iteing  admitted  to  piaetise  in  any 
inferior  court  of  record,  pronded  they  were  capable 
and  cfualified,  according  to  the  usage  and  custom  of 
such  mferior  court ;  and  it  reserred  the  rights  of  at- 
tomies in  the  Mayor's  Court.  Other  statutes  are  re- 
cited in  stat.  6  &  7  Vict.  c.  73,  and  repealed,  and  their 
provisions  are  re-enacted  without  the  exception  or  re- 
servation contained  in  the  latter.  If  the  27th  section 
of  stat.  6  &  7  Vict.  c.  73,  does  not  apply  to  the  Mayor's 
Court,  the  sections  which  require  certain  ((ualifications 
in  persons  to  be  admitted  attomies  do  not  apply.  The 
letum  does  not  state  that  any  qualifjcation  is  oeceeeary, 
nor  that  the  Court  of  Aldermen  have  Any  control  over 
their  admisrion,  but  only  a  power  of  dismissal,  which, 
the  clerk  or  attorney's  office  being  a  corporate  office, 
would  only  be  exercised  for  some  cause  recognised  by  the 
conunon  law  as  to  corporations,  and  not  for  such  causes 
as  this  court  would  notice.  [^Parie,  B. — Supposing  the 
applicant  to  be  a  solicitor  in  the  Court  of  Chancery, 
would  he  be  entitled,  in  equity  matters,  to  practise  u 
the  Mayor's  Court?]  He  would  he  entitled  to  practise 
in  like  manner  as  if  be  had  been  sworn  in  as  an  attorney 
of  the  court.  lAlderMUj  B. — There  is  an  oath  to  ha 
taken  upon  admission*,  which  binds  the  party  to  many 
things,  and,  among  others,  to  keep  secret  the  books 
concemiuf  the  customs  of  the  city  .J  The  statute  does 
not  prescribe  the  mode  in  which  the  party  shall  be 
sworn :  he  would  not  have  to  take  tiiis  oath.  [Alder' 
MM,  B.~-If  the  oath  is  a  good  one^he  party  ought  to 
take  it,  or  not  to  be  admitted.]  There  is  no  duty  re- 
lating to  an  attomey  prescribed  in  the  oath  which 
would  not  be  incnmbient  upon  the  applicant  as  an  at- 
tomey :  the  other  parts  ofthe  oath  apply  to  the  office 
of  clerk  or  officer  cS  the  court.  IParie,  B.— The  ar- 
gument on  the  other  ride  is,  that  the  Legislature  did 
not  intend  to  interfere  with  a  court  having  attomies 
practising  in  it  bound  by  such  an  oath.]  The  granting 
of  this  application  will  only  enable  the  party  to  prac- 
tise as  an  attomey :  it  will  not  give  him  a  nght  to  be 
a  corporate  officer,  and  perforai  tboee  functions,  such 
as  giving  security  for  ban,  which  are  stated  in  Uie  re- 
turn as  belonging  to  the  attomies  now  praotleing  in 
the  Mayor's  Court ;  and  the  power  whkb  this  Court 
has  of  punishing  attomies  ia  inferior  courts  for  misccm- 

dnct  {Evans  v.  ^  2  Wils.  882)  is  a  better  security 

than  the  power  of  dismissal  b^  the  Coart  of  Aldermen. 
The  Mayor's  Court  is  an  mferior  court,  (Hale's 
Analysis,  by  Runnington,  24, 2B ;  Bae.  Abr.  **  Courts," 
D. ;  3  Bt.  Com.  80).  IGum^.—lt  is  admitted,  that 
the  temi  **  inferior  court"  is  law  enough  to  include 
the  Sd^yoi^s  Court,  but  not  that  it  has  all  the  incidents 
of  an  imerior  court;  for  instance^  there  is  no  inferior 
court  which  has  a  criminal  junsdiction  by  virtue  of 
which  an  ex  officio  information  may  be  filed  in  itf.j 
It  must  i^pear  npou  the  face  of*^  the  proceedings, 
that  the  cause  of  action  arose  within  the  jurisdiction. 
(SorUm  T.  ^edbsofi,  6  T.  R.  760,  764;  Morrii  v. 
ZMdbm,  2  H.  BL  362).  In  Com.  Dig.  "Abatement," 
(H.  24),  9,  it  is  said,  **  The  pendency  of  a  suit  in 
an  inferior  court,  thus — in  London,  Norwich,"  is  not 
allowable.  A  foreign  attachment  or  other  proceed- 
ing pending  in  the  Mayor's  Court  is  no  answer  to 
Ml  action  in  this  court,   (^itft  v.  Offte^  6  Taunt.  74 ; 

•  See  the  oittit  eet  forth  ia  the  rebum,  11  Jar.  869. 

t  See  the  Jorisdiction  of  the  Lord  Maw's  Coart  is  thk 
respect  stated  in  the  Man,  11  Jar.  868. 


Serry  v.  Bower,  Cro.  Eliz.  186).  It  cannot  fjrsnt 
□ew  ti-ial.  (  BlacquUre  v.  Hawhinty  1  Boogl.  378, 380' 
The  Mayor's  Court  bad  no  power  to  compel  the  attend 
ance  of  j  urors,  before  stat.  29  Geo.  2,  c.  19.  The  conrl 
at  Westminster  exercise  control  over  the  Mayor's  Com 
by  writs  of  mandamus,  prohibition,  habeas  corpus,  an 
certiorari.  {Jordan  v.  CoUt  1  H.  BL  £32).  The  ot 
servations  of  Lord  Maiufield,  iu  Rex  v.  The  ChamberUiki 
o/WbrceHer^  (2  Ld.  Ken.  469,  472)j  apjply  to  tbepni 
tice  of  removing  civil  causes  by  writ  of  habeas  corpi 
cumcausA.  InSH/inerT.jroraAa/j;(fiB.&A.82l;lI 
&  R.  537),  it  was  held,  that  a  jud^ent  upon  foreign  af 
tachment  was  not  within  sect.  4o^tat.  19Geo.3,  c.  70,  bi 
cause  itis  not  afinal  judgment,  and  confers  no  right  to  th 
property  attached.  (  WeUer  v.  Rueter,  1  B.&  B.  491 
Holt  v.  Murray,  I  Sim.  484).  The  Mayoi's  Court  u  a 
inferior  court,  though,  by  custom,  it  has  some  iociileni 
not  belon^ng  to  an  inferior  court,  and  though  it  tu 
equitable  jurisdiction,  as  the  Mayor's  Court  of  York  hsi 
Afartin  v.  Marshall,  Hob.  G3).  In  Clifford  v.  JioitM 
1  Dick.  33),  and  The  Mtmor  of  London  v.  /hmw 
Carey,  60),  the  Court  of  Chancery  interfered  with  th 
layer's  Coart  of  Equity,  which  is  a  distinct  court,  bel 
before  the  Lord  Mayor,  called  The  Court  of  Consrieaei 
(4  Inst.  248).  There  are  two  distinct  courts.  The  «ri 
properly  describes  the  Mayor's  Court  as  an  inferior  coarl 
and  the  applicant  could  not  traverse  the  aliesation  ii 
the  return,  that  the  Mayor's  Court  is  a  court  of  lav  am 
a  court  of  equity,  because  the  courts  at  Westtninste 
will  take  notice  ne  to  what  courts  are  inferior;  iti 
matter  of  law.  {Laughton  v.  Taylor,  6  ftlee.  &  W.  696) 
Further,  it  ia  an  inevitable  consequence  of  its  being  i 
court  of  law  and  a  court  of  equity,  that  it  mixes  up  vai 
confounds  law  and  equity.  [RtHfe,^. — Before  the  »bo 
lition  of  the  Courtsof  Great  Sessions  in  Wales,  the^  ww 
courts  of  law  and  equiU-.  J/euAf,  J. — ^The  cucum 
stance  of  the  existence  of  an  equitable  jurisdiction  sni 
a  legal  jurisdiction  in  any  court  shews  that  tbey  maj 
exist  without  being  confounded.  Motfi,  B.— Tiiere  t 
no  precedent  in  this  country  for  any  court  of  equit; 
which  is  not  also  a  court  of  uiw.  The  Court  of  Chan 
eery  is  botii  a  court  of  law  and  a  court  of  equity,  thoogi 
it  is  obsolete  as  a  court  of  law.  Soj  the  Court  of  Kx 
chequer  was  a  court  of  law  and  equity.]  If  the  man 
damus  had  described  the  Mayor'^  Court  as  a  court  o 
law  and  a  court  of  equity,  it  would  have  been  bad  fi» 
duplicity.  This  Court  will  recognise  what  its  jarisdw 
tion  is,  {HolUngahed  v.  King,  1  Leon.  284;  4  Leon.  182 
Bramerr.  fratftB#,16Mee.&W.77;  Beiwieir.SlieKii 
3  Bing.  4fi9).  If  any  tribunals  whatsoever  attempt  ti 
exceed  the  limits  pnseribed  to  them  by  the  commM 
law,  the  courts  of  common  law  at  Westmmster  probibi 
them,  (3  Bl.  Com.  87);  and  they  could  not  do  so,  no 
decide  other  questions  arinn^  out  of  proceedings  in  tfaem 
without  taking  notice  of  their  jurisdiction,  whether  tbej 
are  courts  proceeding  according  to  the  course  of  tb 
common  law,  or  courts  proceeding  according  to  statute 
In  Ese  parte  Awimm,  02  Jur.  461,  456),  the  Conrt  o 
Queen's  Bench  took  notice  of  the  jurisdicUon  of  tin 
SheriiF'a  Court.  The  term  "  inferior  court"  mna 
mean  inferior  court  of  law.  [He  cited  3  Black.  Com 
80,  87.]  As  to  the  objection,  that  the  Mayor's  Coor 
has  no  roll,  the  stat.  6  &  7  Vict.  o.  73,  impliedly  dusM 
it  to  procure  a  roll,  according  to  the  maxim  as  to  tbi 
incidents  of  a  general  right,  **  Q.uando  lex  aliquid  alieii 
concedit,  conwdere  videtur  id  sine  quo  res  ipsa  oti  noi 
potest;"  and  "whenever  a  statute  gives  or  provide 
anything,  the  common  law  provides  aU  necessary  reme 
dies  and  requisites."  (2  Dwarris  on  Statutes,  6^; 
This  Court  will  not  assume  that  an  inferior  court  M 
not  a  roll.  (aattcrUick  v.  Hulls,  A  D.Si  L.dO). 
derton,  B.— If  it  appear  that  there  is  no  roll,  how  cou^< 
the  writ  be  complied  with  t]  If  the  sUtote  imphe<>l: 
nqiuxes  the  Mayoc's  Court  to  proeuie  a  zoU,  it  canofl 
set  up  disobedieiMe  to  the  statute  as  aa  aMiftrto  tu 
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nL  C^MnM,  Bl— The  Sad  mcUmi,  which  enacto. 
tint  M  person  ilull  act  m  u  attorney,  nnlesB  he  ihall 
ftMKi*  b(CB  sdmittod  inraUed,  mnst  have  heen  in- 
tfimiti  to  t^j  odIj  to  the  courts  which  had  a  roll.] 
AH  the  itatataa  as  to  the  neceanty  of  having  a  roll,  the 
iintaddu^  was  4  Hen.  4,  c  1^  bad  heen  preyiously 
i^iriri.  ThtstaL33Heii.^e.7,>^iilatiDgthennni- 
bOTslMtUi^inNwfUk,  Satfolk,  and  Norwich,  is  in 
i^iUe  id  renealed  statntes  to  stat. «  &  7  Viet, 
c  13-,  )nt  Oat  had  long  been  obaolete. 

latkibfloniij!  Hilary  Vacation,  (Feb.  1), 
CvJHf  nt  heud  in  reply.  Cter.  ad9.  wit. 

Pim,  B.,iunr  deUracd  the  jndnient  of  the  Court. 
— Ikiioutwts  aricved  before  iny  Brothers  Alderson, 
RWft,  Pbtt,  and  Williams;  my  Brothers  Coltman  and 
SCnk  hari  pert  of  tbe  argnmenL  but  give  no  opinion. 

A  writ  oi  error  has  been  brought  on  a  judjjfment  for 
ffceCnmoaadeiaiirTer  to  a  return  to  a  wnt  of  man- 
damf  to  jdoit  WilUam  Henry  Ashnist,  an  attorney 
^  Ha*  eMrt»  Battaney  of  the  Lord  Mayoi'i  Conrt, 
a  tfce  eitj  of  I^od. 

Ae  awatiaB  Mm  in  wai,  whether,  upon  the  ftcta 
ufaitfeV  spoB  the  demanvr  to  the  letnm,  the  appli- 
cHfc,  Xr.  Aabnat,  was  entitled  to  be  admitted,  by 
Tittaa  «f  tbe  trth  section  of  the  6  &  7  Vict.  c.  73,  an 
atfaraef  of  tkt  Lord  Mayor's  Court,  and  whether  tbe 
Brndaavs  vu  ii «  correct  form  if  he  was  so  entitled. 
Tbe  Cevt  ban  considered  the  very  able  arguments 
wftU  were  taged  on  both  sides,  and,  I  believe,  ore  not 
otirefy  agreed  in  the  view  taken  of  the  principal  point 
■«^aib  was  under  disensaion — that  is,  whether  the  Court 
tf  Qaees's  Bendi  were  right  or  not  in  the  opinion  they 
fined  apea  the  eonstmcUon  of  this  act. 

Bit  Chcm  m  farther  qncsUon  arose,  whether  the  man- 
tais  m  its  picaeiit  nwm  is  sastamable;  ud  we  all 
i|M  that  His  not.  The  objeettoa  to  it  isi  that  it  does 
Mt  rtafee  that  tbe  Lord's  Mayor's  Conrt  is  an  inferior 
>^ef  law,  Int  only  an  inferior  conrt;  and  it  is  only  to 
■briar  eanta  of  Uw  that  attomies  of  the  superior  courts 
Asfmi^hled  to  be  admitted.  The  mandamus  does 
Mttbcwsay  lAIigation  to  admit  to  this  court. 

Saiebie^ion  is  fetal,  unless  the  return,  which  ad- 
■ib  it  to  be  a  court  of  law,  cures  the  defect.   On  a 
fhi,  n  admisrion  of  that  nature  would  hare  that 
Act,  tbeupfa  the  plea  should  be  bad ;  but  it  was  ar- 
piM^  n  a  mandamus  the  judgment  is,  that  the 
ntan  be  quadied ;  and,  if  that  be  the  case,  it  is  tbe 
■as  as  if  M  letnm  were  made.   The  iudgmeut  in  this 
Ml  1^  bowwcr,  net  that  the  return  is  to  be  quashed, 
NUfcat  it  is  invalid  in  law.  Bat  n  peremptory  man- 
wna  is  alw^  awarded,  and  that  form  being  used,  it 
■■t  be  the  SBM  as  tbe  one  ori^nally  awarded,  other- 
^■ifce  debnlsnt  would  have  a  right  to  make  a  new 
^ntatt.  The  peremptory  mandamus  would,  there- 
M^^^at&e  beeof  it,  be  equally  bad,  and  derives  no 
ImaGt  fnn  tlw  admisnon  in  the  previous  return.  We 
tUat;  tfacrefiir^  no  peremptory  mandamus  ought  to  go 
■fee  pouLut  form ;  and,  consequently,  the  judgment  of 
Of  CMjt  ef  <ineen's  Bench,  awarding  such  mandamus, 
to  be  tcrersed.   It  is  now  perfectly  settled  law, 
flit,  sAertbe  retam  to  a  mandamus,  objections  rosy  be 
bhB  to  tbe  form  of  the  writ  That  was  decided  in  the 
OK  ef  JBrs  T.  TUff  MmrgaU  Pier  Qmnm.  (3  B.  &  Aid. 
2a»laadiBAy.T.iW/j;(lQ-  B.  Rep.  352  ;  6  Jur. 
MX  Ibe  judgment,  therefore,  of  tbe  Conrt  of  Qveen'f 
MKi  ■■st  be  nveised  upon  this  gronnd.  This  was  a  { 
■tftsr  wbidi  doea  not  appear  to  have  been  considered 
jaAa  Uann's  Bench  at  alL— Jb^pmart  rmenmi. 


BAIL  COimT^lf KHAEUus  Tebk. 

WimmoH  V.  WiLLATs.^ — Nov.  16. 
at  m  COM  of  NotumU—EnUufmg  Smlo  on 
«f  Ahtmm^  mtnm  N«m§  of  W^tm 


Tko  AMfOMltt  ea  a  RuU  to  ewfarys  a  pormf^owy  Umdof 
taimg,  om  tko  Orommd  of  tko  Aioatet  of  a  matorial 
WitnotM,  mood  not  ttato  tko  Namo  o/tudk  Witiuu, 

In  Easter  Term  last,  a  rule  nlu  for  judgment  as  in 
case  of  nonsuit  was  obtained  by  the  deiendaQt,  which 
was  discharged,  on  a  peremptory  undertaking  to  try  at 
the  next  assires  for  the  countv  of  Berks,  on  an  affidavit 
of  the  absence  of  a  material  witness.  The  plaintiff; 
however,  made  default ;  and,  on  a  former  day  in  this 
term,  obtained  a  role  nisi  to  enlarge  it.  The  present 
rule  waa  obtained  upon  an  affidavit,  which  stated,  **  that^ 
immediately  aftw  Uie  1st  day  of  May  last,  the  day  on 
which  the  rule  for  jud^ent  as  in  case  of  nonsuit  waa 
discharged,  he,  the  plamtit^  followed  up  the  infonna* 
Uon  he  was  in  possession  of,  regarding  toe  residence  of 
the  material  witness,  on  account  of  whose  abseuce  he 
could  not  proceed  to  trial  at  the  time  when  the  said 
rule  wss  made ;  and  that  he  was  unable  to  obtain  the 
address  of  such  witness,  or  discover  where  he  was  to 
be  found,  although  he  had  used  eveiy  exertion  to  do  so, 
until  after  the  time  when  it  was  too  late  to  give  notice 
of  trial  in  this  cause  for  tbe  commission- day  for  Abing- 
don, where  the  said  assizes  were  appointed  to  be  held." 

Hodgaon  shewed  cause. — The  rule  must  be  discharged, 
on  the  facts  now  before  the  Court.  The  application  is 
too  late;  the  plaintiff  ought  to  have  eome  in  Trinity 
Term  last,  and  not  widte<rntttil  the  actual  defeult  tooK 
place.  The  rule  was  disehaiged  on  the  1st  of  May  last^ 
and,  therefore,  the  plaintiff  mtd  ample  time  so  to  do. 
[Pattaoitj  J. — I  do  not  see  how  he  could  take  any  step 
in  Trinity  Term.l  The  affidavit  on  which  this  applica- 
tion is  founded  isTosufficient:  it  merely  states  that  "  he 
was  unable  to  discover  the  residence  of  the  witness." 
This  is  precisely  in  the  seme  terms  as  that  on  which  the 
former  rule  was  discharged.  [Putfetofi,  J. — The  affi- 
davit states  he  could  not  find  the  address  of  the  witness 
until  too  late  to  give  notice  of  trial.  The  question  is, 
whether  he  was  bound  to  give  notice  of  trial  on  the 
chance  of  finding  the  witness  ?  I  rather  think  it  a  rea- 
sonable thing  he  should  delay  giving  noUce  of  trial.] 
There  is  no  statement  in  tbe  alndavft  who  the  witness 
is,  where  he  reddes,  or  whether  bis  evidence  Is  mate- 
rial or  not :  or  whether,  in  the  event  of  the  trial  bdng 
set  down,  he  is  likely  to  be  forthcoming.  In  MoiU/ont 
V.Bond.  (2  Dowl.  F.C.  403),  where  an  objection  was 
taken  that  the  name  of  the  witness  wss  not  mentioned 
in  the  affidavit  upon  the  first  defeult,  Littledale,  J.,  ' 
said,  **  It  is  not  neceesanr  that  tbe  witness  should  be  \ 
named  in  the  case  of  the  first  defeult,  but  in  that  of  the 
second  it  may  be  different."  If  the  defendant  were  en- 
deavouring at  Niri  Prius  to  postpone  the  trial,  on  the 
ground  of  the  absence  of  a  witness,  be  would  be  bound 
to  disclose  the  nsme  of  such  witness.  IPatteooiiy  J. — I 
rather  think  we  deal  more  tenderiy  with  phuntiffs  than 
defendants.  The  question  really  is,  whether,  on  a  se- 
cond defeult,  it  is  necessary  to  give  the  name  of  the 
witness?  Is  there  an^  case  <m  it?  Hy  Brother  Wll* 
Hams  does  not  say  ponUvely  but  that  it  may  be  given.] 
Bote  V.  Tke  Port  Talbot  OBmpaigr  (15  Law  Joum.,  N.  S., 
Q.B.,316)i8in  point 

CAanioc*,  in  support  of  the  rule.— It  is  not  absolutely 
necessary  that  the  name  of  the  witness  should  be  (riven; 
and,  in  thia  particular  case,  it  would  be  a  great  nard- 
ship,  for  the  action  is  brought  under  the  Game  Act; 
ana,  if  the  present  rule  is  refused,  tiie  plaintiff  will  be 
precluded  from  bringing  another. 

Pattbsoi*,  J. — In  tbe  absenceof  any  expressdeddon, 
that,  on  tiie  second  defeult,  the  name  of  the  witness 
shomd  be  stated,  I  do  not  see  that  it  is  more  requisite 
to  do  so  than  on  the  first  I  think^  therefore,  I  ought 
not  to  exclude  the  plalntifffrom  gomg  down  to  trial  at 
the  next  assizes.  The  rule  must  be  absolute  on  pay- 
ment of  costs.— Bab  aitohtto  tmordingfy. 
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COURT  OF  COHMON  raRAS^MniH.  Tbm. 
Ltmix  V.  Lajtoklls.— Aitr.  17* 

£iU  0/  Exchange — Dtscriptim  —  Ckruiim  Nam»— 
Plaading—TitU— Pigment. 

Anun^tit  m  a  BiU  of  Exchange  Indorsee  againtt 
Acceptor.  Plea,  that  the  IndorsemetU  was  in  jSlani; 
that,  at  the  Time  the  BiU  became  due,  it  uras  in  the 
Handt  of  1.  Sialespear  WiUiamSy  as  the  lawfitt 
Holder  for  Value,  woo,  while  he  teas  the  Holder,  and 
in  pursuance  of  an  Agreement  made  with  the  Defend- 
ant, and  after  the  But  vxu  due,  and  he/ore  the  Plain- 
tiff^s  Possession,  and  before  the  Commencement  of  the 
t^it,  accepted  of  the  Defendant  10/.  in  Part  Payment 
of  the  Bill,  and  a  Promissory  Note  at  7%ree  Months 
for  «A«  Bxsidm^  icAieA  iViste  rie  D^ntdmA  paid  when 
due.  Averme^y  that  the  Drfeadant  had  no  Knowledge 
cfthe  first  or  Christian  Name  of  the  Party  designated 
as  I.  Sha^pear  WiUiams  otherwise  or  to  a  greater 
Extent  than  as  setfoiih  ly  tie  said  Initial  Letter,  Sfc. : 
-'H^dt  on  special  Demurrer,  fy^,  that  the  Plea  suf- 
fleiemfy  disdosed  VTilliam^s  TUU  to  the  BiU,  and  also 
a  Payment  to  him  in  discharge  of  the  Bill. 

Seeon^f  that  it  tuffieientfy  describ&i  him  as  I,  Shake^pear 

Aaaampsit  on  a  bill  of  exchange  drawn  by  one  Hine, 
accepted  by  the  defendant,  and  indorsed  by  Hine  to  the 
plaintiff.  Third  plea,  that  the  indorsement  by  Hine 
was  an  indorsement  in  blank ;  and  that,  at  the  time 
the  bill  became  payable,  and  thence  till  the  agreement 
thereinafter  mentioned,  the  bill  was  in  Uie  hands  of  one 
I.  Sbakespear  Williuna,  as  the  lawful  holder  and  owner 
thoreof  fin  ndue,  who  was  then  entitled  to  receive  the 
amount  from  the  defiendant;  and  that,  after  the  bill 
became  dae>  ai^  whilst  the  said  I.  Shakespear  Williams 
was  the  lawful  owner  and  holder  thereof,  it  was  agreed 
between  the  defendant  and  I.  Shakespear  Williams,  as 
the  holder  of  the  said  bill,  that  the  defendant  diould 
pay  to  I.  Shakespear  Williams  part  of  the  amount  of 
the  said  bill,  to  wit,  the  sum  of  10/.;  and  that  the  de- 
iendant  should  then  make  and  deliver  to  the  said 
I.  Shakespear  Williams,  his,  the  defendant's,  promis- 
sory note,  payable  to  the  order  of  the  siud  I.  Sbakespear 
Williams,  for  the  snm  of  15/.  155.,  payable  three  months 
after  date,  on  account  of  the  said  bill,  and  all  interest, 
charge^  and  daims  whatsoever  in  respect  of  the  said 
bill.  The  defendant  then  averred,  that  afterwards  and 
whilst  Williams  was  the  lawful  holder,  and  after  the 
hill  became  due,  and  before  the  plaintiff  became  pos- 
seased  of  it,  or  had  any  right  or  title  in  respect  of  it,  or 
any  part  of  the  amount  thereof,  in  pursuance  of  the 
ureement,  the  defendant  paid  Williams  the  10/.,  and 
duivered  to  him  the  promissory  note  for  16/.  15«.,  and 
pud  it  when  it  became  due ;  and  that  the  said  bill  was 
overdue  when  the  plaintiff  first  took  and  received  the 
same,  and  before  the  plaintiff  ever  had  any  right  in  or 
to  the  bill,  or  any  part  of  tlie  amount  thereof!  Aver- 
ment, that  the  defendant  hath  not,  nor  has  he  had  at 
any  time,  knowledge  of  the  first  or  Christian  name  of 
the  party  hereinbefore  dengnated  as  I.  Shakespear 
WiUianu  otherwise  or  to  a  greater  extent  than  as  set 
forth  by  the  said  imtial  letter,  nor  hath  the  defendant 
becsi  able  to  obtain  any  knowledge  of  the  add  first  name 
oUierwise  or  to  a  neater  extent  than  as  aforesaid,  al- 
thongh  he  has  maioe  doe  and  proper  inquiry  in  that 
behau.  Verification.  Spedal  demurrer,  assigning  for 
cause,  that  the  plea  was  an  atgumentative,  or,  at  all 
events,  an  insuflicient  plea  of  payment;  that  no  sufficient 
excuse  was  stated  for  the  omission  of  the  first  Christian 
name  of  the  person  designated  as  I.  Shakespear  Wil- 
liams; and  that  the  title  of  I.  Shakeqpeat  Williams  to 
the  bill  was  not  shewn  with  saffidesit  owtdnty.  Join- 
der  in  demurrer. 

Hawkins,  (Barnard  with  him),  in  support  of  the 
demurrer.  —  first,  the  description  of  I.  Shakespear 


Wmianw  by  the  iaittai  letter  ''■I is  insuficU 
(Stephen  on  Pleading,  338.  6tii  ad.)  And  ualcea  I 
ondanm  be  excused  by  vrMtnent,  it  is jmmnd  *>S  ap« 
demnner.  {AfpOmme  t.  B/oadbs,  UUee.  &  W.  il 
The  matter  01  accnse  fai  the  pka  is  not  teaveiMb 
bat,  in  that  averment,  I "  is  calM  tha  initial  Ml 
which  shews  it  is  not  the  Christian  name.  ^MatiU^ 
— The  def^daot  uses  the  words  sud  ittibnl  letta 
No  initial  letter  has  before  been  meDtioned,  If  y 
assume  that  he  means  "  I,"  yen  assume  the  poiirt 
dispute.]  luNash  v. Col^,  ( 17  Law  Joum., N. S.,  C.  1 
01),  this  Court  held,  that  the  initial  letter  W  "  m 
a  defective  atatewent  of  a  name.  And  Lord  DetniXM 
in  delivering  judgment  in  Leey  v.  and 
Held,  (Ifi  Law  Jown.,  N.  S.,  ft.  B.,  410),  says,  "  1 
must  presume  that  every  person  has  a  Christian  nauM 
If  BO,  it  must,  at  lesst^  consist  of  two  letters.  [  Jfofl 
J.— No*  neosssarily.  A  Christian  name  muat  at  let 
ocwsist  of  a  word.  Every  vowel  is  a  word ;  but  •  00 
sonant  is  not,  for  it  cannot  be  prtmonneed  withont  tl 
aid  of  another  tetter,  a  voweLJ  Secondly,  the  pka 
defective  in  not  Aewing  that  I.  Shakespear  Williat 
had  a  legal  mterest  in  the  hill  at  tiie  time  he  held  j 
Though  Uie  inderstmoit  is  stated  to  have  been  in  blani 
the  plea  does  not  state  that  Uie  drawer  delivered  tl 
bill  to  I.  Shakespear  WiUiams.  [Jfoa/s,  J.— The  ps 
son  who  has  a  bill  of  exchange  to  cany  or  deliver  ia  n 
a  Uwful  bolder  of  it  in  the  usual  aco^tation  of  tl 
twm.]  The  objectira  may  be  taken  on  special  d 
murrer.  IMaule,  J.— The  defendant  is  not  stati^  b 
own  title  to  the  bill,  but  Ui«  t^  of  the  plamii 
through  a  third  party;  and  when  he  says  this  fcUr 
party  was  the  lawful  holder,  he  nuana  after  indom 
ment.]  Thirdly,  the  receipt  of  the  10/.  and  of  the  p» 
miasory  note  for  ISLlSt.  did  not  disdiar^  or  snq>ea 
the  remedy  of  Williams  w  the  hill :  it  is  no  defeao 
except  as  to  10/.  Consistently  with  the  plea,  the  pkui 
tiff  might  have  become  the  lawAil  holder  for  vahie  hi 
fore  the  promissory  note  was  doe.  And,  farther,  tt ) 
not  stated,  that,  at  the  time  oi  the  payment  of  t^te  tw( 
missory  note,  WiUiams  was  the  hcdder  of  the  biU  < 
exdiange,  and  mtitled  to  reeeive  the  mone^  tiien  da 
thereon.  If  this  is  a  plea  of  paymoit,  it  is  insuf&cinn 
as  payment  (on  q>eoial  demurrer)  ought  specifically  t 
be  alleged.  lJUaule,  J.— The  aUegation  is,  th^  he  he 
so  paid  as  toprevent  tiie  payee  fr<»n  recovering  npa 
the  bilLI  Then,  what  u  to  answer  the  damages 
IMaule,  J.— The  pramisswy  note  was  given  for  an 
on  aoconnt  of  the  rendne  <n  the  sidd  bill,  and  the  in 
terMt,  chama,  and  claims  in  leaptct  thereof,"  that  it 
in  reject  <»  the  biU.J 

Conie,  in  support  of  the  plea,  was  desired  to  eenfin 
his  argument  to  the  quesUon  of  misnomer. — Even  sm 
posing  "  I"  to  be  the  initial  letter,  tiw  excuse  is  snil 
cient  if  the  Christian  name  he  not  within  the  knewledg 
of  the  party  pleadmg.  An  all^tion  to  that  effao 
should  be  BUtde,  and  such  allegalion  wUl  excoas  th> 
omission  of  the  name."  (Ste^iien  on  Pleading,  339) 
And  for  this  is  cited  Bowe  r.  Roach  (1  M.  &  &  304 
and  BuciUy  v.  Rice,  (Plowd.  128  a).  The  latter  eas 
gives  the  principle,  That  the  kw  wiU  not  foxes  a  sm 
to  shew  that  which  he  cannot."  If  the  words  "sai' 
initial  Isttsr"  nfor  to  the  letter  « I,"~if 
whole  of  the  Christian  nam^— it  is  the  final  Mtcra 
well  as  the  initial. 

Hawiine,  in  TCf^- 

C(H.nujf,  J.»We  are  not  willhig  to  give  w^  to  th 
objection  rttaed  hy  this  demurrer;  and  in  a  natte 
not  touching  tlie  merits  of  the  case,  the  Court  have,  01 
former  occasions,  r^rted  to  a  subtlety  to  do  justice 
Here  the  letter  **  I "  may  possibly  be  a  Christian  name 

Maulb,  J.^  think  the  letter  I "  in  this  plei 
mast  be  taken  to  he  the  (^uistiw  name.  It  is  M 
neosssarily  the  initial  ktte»-it  mmy  eomtitnlt  tki 
whole  name.  ! . 
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AFPKAL  TO  COURT  OF  COHHON  PLEAS 
HKDER  REGISTRATION  OF  TOTERS  ACT. 

#DUm,  Appellmt,  nd  Rics,  Respondent.— iVov.  13, 
%  ira.  4.  c  45.  s^SI^Seform  Art-^jnaHJiaatim  Out 

A  ^jmKami  oetwfiad  a  SlaiU  and  m  Ooaek-iiouat, 
I  ■lO'BWiJ  MM  mmetimr,  md  were  under  tke  nme 


^■ImI  «  Ptram  temld  pass  fnm  out  to  tie  other. 
A*  iW  EM»  Ceat^-iome  new  mitr  a  wmvd 
g^wii,  imdmf  fnm  Oe  Sinet  mto  a  Yatiy  in 

■W  Tmd  wag  iu         dmr.  Nemm  the  StaUe 

M»     ML     a«  aw  ftyitjkr  m.— AU; 

tfa  AffJwrt  WW  iiifctfini  »a>  tyfaftMrfw 

Ohc — At  <  tsraX  held  before  the  Barrieter  appointed 
to  TTTw  (2w  fiiti  of  Toten  for  the  boivufHi  of  Newport, 
tie  rtriaoo  of  the  list  of  Toten  for  the  parish  of 
rt,  Hefi^  Rice  objected  to  the  name  of  Joseph 
buB^  Rtnoed  on  the  wne  list.   The  name  of 
••Mid  Joanfa  at«)d  thai  on  the  list:— ''Jo- 

Joliffe^&wGombe,  coach-bonae  and  staUe,  Holy- 
foJ  atrtet."    And  the  groond  of  objection  was,  that  a 
^taftl^  «f  which  the  sud  Joseph  Jolifl^  was  the  occn- 
ce«U  Dot  be  jmned  with  a  coach-house,  of  which 
»  »y  klio  Ae  oeeo^,  so  as  to  make  one  entire 
^ttkatioD,  within  the  meaning  of  the  stat.  2  Will.  4, 
^ffk^^;  nalher  the eoadi-hoiiM without  the  stably 
fte  rtaU*  wi^ont  the  coach-honse,  being  of  the 
mmrjeuij  -nJoe  of  IW.,  but  the  said  baildings  toge- 
■yfay  of  that  TBlne.   In  other  respects  the  qiumfi- 
tfifaB  of  tb«  said  Joseph  JolifiFe  was  animpeaehed. 
vMbvildiiigs  in  question  adjoin  one  another,  and  are 
■■fc*  tke  tune  root,  the  stable  standing  at  the  back  of 
'ivac^-bome,  and  then  being  two  grated  windows 
\  fam  one  into  the  other,  ont  no  internal  com- 
brwhich  a  person,  could  pass  from  one  to 
r.    The  door  cX  the  coach-honse  is  nnder  a 
gsArw^,  leading  from  the  street  into  a  yard, 
yard,  with  the  premises  in  question,  formerly 
bA  to  sa  adjoiaing  inn.   The  door  of  the  stabfe 
>  ymi,  mA  nnsd  the  eomer  of  the  gateway, 
irnrii  Astaat  from  the  antcanee  to  the  eoaeh- 
AeR  art  wooden  gates  at  the  entraoice  of  the 
way  from  the  street,  which  when  closed  wonid 
b  both  the  coach-honse  and  stable  in  question. 
|Btn  and  the  said  gateway  and  yard  are  used  in 
M  by  the  Slid  Joseph  Jcdlflb  and  the  occupiers 
ee  dcKnrent  sets  of  premises,  let  separately,  and 
re^tectirdy  nnder  the  gateway  and  within  the 
Ib  order  to  pass  from  the  coach-house  to  the 
ar  from  the  stable  to  the  coach-house,  a  person 
c  vot  into  tb*  said  cMnmoa  gateway  ana  yard, 
along  them  respectively  from  the  door  of  one 
to  the  doorof  the  other.   A  large  room,  which 
the  galewij,  oTor  both  the  coach-house  and 
I  ^astiiH^  Mid  alio  oTeraoother  coach-house  at 
fti  ifpBoiti  aids     the  P^/^y*  and  to  which  room 
AasBtnc*  is  tnm  tike  ffreet,  is  occupied  by  a  dlfl^ 
fc— t.  and  separately  rated.   A  plan  of  the  pre- 
■iMiasimexfd,  and  is  to  be  considered  ss  part  ofthe 
■IS.  The  dwdfi^-hovse  of  the  ssid  Joseph  JoUffe  is 


sad 


WUmt  CJ.,  MssbaMllmillasiB. 


bstwiian  two  sad  three  milss  distant  from  the  baildiiws 
in  QMstion.  The  lavisiDg  bacristar  held,  that  t&a 
bail^i^  so  situato  co«ld  not  be  joined  so  as  to  oonstt- 
tmte  one  entire  qnalificatioa ;  and  the  name  of  the  said 
Joseph  Joliffs  was  aeoordingly  exponwed.  If  the  Court 
dionld  b«  of  oninion  that  the  said  decUon  is  erroneous, 
the  Buos  of  the  said  Joseph  JeUife  is  to  be  Nstorsd  to 
the  said  Uit  of  Toten  for  the  sud  borough  of  Newport. 


C— isssM  yswL 


PmOdeity  for  the  appellant— The  qnsstion  is,  whether 
these  straotorss  eonstitute  a  buildins  within  the  meas- 
ing  of  th«  2  Will.  4,  c.  45,  s.  27.  It  Is  not  necessary 
tMt  there  rtionld  be  ''an  internal  communication,  by 
which  a  person  could  pass  from  one  to  the  other.**  The 
sort  of  eommutticaiion  requinto  for  the  occupation  of 
the  two  portions  aa  mu>  btiildtng  must  depend  on  the 
natne  m  the  haildbw;  aad  bete  tha  ease  states  amply 
saAdent  to  shew  that  the  coaeh-bouse  and  stable 
formed  bat  one.  They  a^rfned  one  another,  were 
under  die  saino  roof,  with  grated  wfridows  lookii^  ftvm 
one  into  the  other.  The  decirions,  as  to  what  consti* 
tutes  a  dwelling-house  in  cases  of  burgla^,  are  ap{di- 
caUe  to  the  present  question.  In  Hawkins*  Pleas  of  tbe 
Crown,  book  l,c.  17,  S.20,  it  is  sud,  **  Burglary  may- 
be committed  in  a  shop  adjoining  to  a  house,  If  nndier 
the  same  roof,  or  within  the  curtilage,  although  there 
bs  no  internal  communication  between  the  shop  and  the 
house^  and  although  no  person  deep  in  Uie  shop."  To 
a  similar  effect  is  the  decision  In  Brmon't  ease,  (East's 
P.  C.  501);  Rem  v.  John  Burrowes,  (1  Mood.  C.  C. 
274).  In  Rex  r.  Jamee  Weetwoed,  (R.  &  R.  C.C. 
495),  the  reason  given  forthe  judges noteonsiderii^  the 
room  in  question  parcel  of  the  dwelling-bouse  was  he- 
oauss  **  it  did  not  adjoin  it,  was  not  under  the  same 
roof,  and  had  no  eraimon  fonee."  The  question  of  Im* 
temal  eommunioatton,  or  not,  was  immaterial.  The 
same  was  held  in  Rea  v.  CkaOtina  (R.  ft  R.  C.  C.  384) 
and  Rex  T.  Lithao  ( Id.  M7). 


house  to  buildings  lying  within  the  curtilage.  (]  Rnss. 
on  Crimes,  799).  fiut  heretiiereis  nodwelftng-bouse  in 
connexioD  with  which  the  coach-houss  and  stable  are 
occupied;  so  that  the  principle  of  protection,  on  which  the 
eases  cited  have  been  decided,  is  not  applicable.  The 
question,  whether  these  oonsCitate  one  building  or  net 
is  one  of  foet;  if  so,  the  iSTidng  barrister  lias  decided 
it,  for  ha  calls  them  imUdrngt,  in  the  plural.  Either 
Ae  oeoch-hoins  mr  tbe  stable,  if  occupied  separately, 
and  of  the  value  of  102.,  would  oonfor  a  vote  as  a  dis- 
tiMt  bailding.  In  Wri^  t.  The  Teem-elerk  of  Stetih 
pertf  (5  H«B.  &  Gr.  98),  rooms  in  a  factory  were  let  to 
ceMotv-minere  separately,  tbe  renfoTMying  according 
to  tbe  Aae  ef  the  non.  Tbe  appceaeh  to  tbe  loona 
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wu  either  by  a  eomnion  staircase  leading  from  the  en* 
trance  to  the  factory,  (to  which  there  waa  a  door  which 
was  nerer  fwtened),  or  by  separate  ontude  staircases,  or 
hy  doors  opening  into  the  yara.  Each  tenant  had  his 
own  ^inung-machiiw,  and  also  the  excluriTe  use  of  his 
TDom,  and  ttw  key  to  the  door  thereof.  The  Conrt 
held,  that  the  oecnpler  of  each  room  was  Uie  exelnsive 
occupier  of  a  bwlding,  within  the  Refonn  Act.  So,  in 
Wkitmon  V.  Bed/b^f  (Id.  9),  a  cow-honse  or  stable 
was  held  to  be  a  bnilding  within  the  same  section. 
Ttien,  applying  the  principle  laid  down  in  Dadkunt  t. 
reildtn,  (7  Man.  &  Gr.l83\  that  two  distinct  build- 
iogs  cannot  be  joined  together  in  order  to  constitute  a 
right  to  be  roistered  as  a  borough  roter  under  this  sec- 
tion, it  is  clear  that  the  decision  of  the  revising  barris- 
ter was  right.  [JfnuZe,  J. — In  the  case  of  Wright  r. 
The  TowR-derk  ofStockporty  if  one  person  had  occupied 
the  whole  of  the  rooms  in  the  factory,  he  would  have 
had  a  Tote.3  In  the  law  of  settlement  it  has  been  held, 
that  a  pauper  m  ight  gain  a  settlement,  under  the  0  Geo. 
^  c.  67,  by  renting  two  or  more  deKriptions  of  tene- 
ment, the  rent  of  each  being  under  10^  but  ^  rent 
the  two  together  amounting  to  that  sum,  as  wdl 
as  by  renting  one  distinct  and  separate  tenement  of 
theraloeof  IW.;  {Reg.y,  fFwrfon,  1  Adol.& EU.232); 
but  the  law  relating  to  that  subject  is  not  applicable  to 
a  case  under  the  Reform  Act  any  more  than  the  law  re- 
lating to  burglary.  [^Maule^  J.— If  it  is  necessary,  in 
order  to  constitute  these  one  building,  that  there  should 
be  a  door  between  the  two,  then,  in  prisons  and  con- 
Tents,  where  frequently  the  only  communication  be- 
tween two  portions  of  the  building  is  by  a  grating,  the 
pwtions  on  the  one  ude  of  the  grating  and  on  the  other 
are  to  be  considered  as  distinct  and  separate  buildings.] 
"WiiOB,  G.  J.— It  seems  to  me,  that  there  is  no  great 
diificulty  in  this  ease.  These  places  originaUy,  it  ap- 
pean^  fbrmed  one  building ;  «»ey  ate  in  a  court-yard, 
and  adjoining  one  another^  and  there  la  a  room  over, 
common  to  both,  but  which  Is  now  separately  occu- 
pied. The  circumstance  that  it  is  necessary,  in  order  to 
pass  from  the  stable  to  the  coach-house,  or  from  the 
coach-house  to  the  stable,  to  come  out  into  the  yard,  is 
no  more  than  happens  in  the  case  of  almost  every  gen- 
tleman's coach-house  and  stable,  for  it  is  seldom  that 
there  is  more  communication  between  the  two  than  by 
a  window,  which  is  sometimes  found,  for  the  purpose  of 
giving  light.  It  seems  to  me,  that  the  circumstances 
stated  in  tiiis  cass  shew  that  this  coach-house  and 
stable  eonsUtute  Mie  building  in  point  of  fact,  and  I 
think  also  in  point  of  law.  The  learued  counsel,  who 
argued  for  the  re^ndent,  very  properly  observed,  that 
Uie  revising  barrister  has  called  them  two  buildings,  but 
it  seems  to  me,  that  he  has  stated  facts  which  prove 
them  to  be  but  one;  the  reason  for  his  so  calling  them 
is,  that  there  is  no  door  between.  The  Court  have,  on 
former  occasions,  denied  the  strict  application  of  the  rules 
relating  to  cases  of  burglarjr  and  settlement:  which 
cases,  though  useful  in  throwing  light  upon  such  as  the 
present,  are  not  strictly  analogous.  The  objects  of  the 
law  on  those  subjects  we«  very  different  from  the 
objects  contemphtted  by  the  present  statute;  so 
that  many  observations  which  apply  to  cases  arising 
vnder  the  one  may  be  Inapplicable  to  those  arising 
under  the  other.  The  only  question  here  is,  do  the 
coach-honso  ud  rtaUe  consmate  one  bnil^wl  By 
what  test  should  it  be  decided  7  Is  it  by  the  simple 
test,  whether  there  Is  a  door  between  I  If  that  be  net 
the  test,  it  is  difficult  to  see  how  any  donbt  can  arise  in 
this  case.  It  appears  to  me  that  that  is  not  the  true  test ; 
but  that  the  facts  of  tha«  being  a  common  roof,  and  a 
common  chamber,  and  an  internal  communication  by  a 
windo1t^  shew  that  these  premises  form  but  one  buOd- 
ing,  and  that  is  all  that  u  necessary  to  crafer  a  vote. 
The  nvising  barrister  has  drawn  a  conclurion,  that, 
within  the  meaning  of  this  net  of  Farliament,  they  limn 


two.  This,  I  think,  is  an  erroneous  condudim,  and  th 
appellant  is  entitled  to  be  registered  as  a  voter  in  rc 
apect  of  his  occupation  of  this  building. 

CoLTHiN,  J.— I  am  of  the  same  opinion.  The  sal 
stance  of  Mr.  Creasy's  argument  is,  that,  as  the  stab! 
may  be  occupied  by  one  person,  and  the  ooaeh-hotu 
by  another,  and  as  aUier,  if  of  suffidont  value,  wonl 
confer  a  vote,  the  two  caniiot  be  coupled  so  as  to  confe 
that  right.  It  seems  to  me,  that  tbe  cases  he  has  cite 
shew  just  the  reverse.  In  the  case  of  the  foctory,  wbicl 
was  let  out  to  difierent  tenants,  each  tenant  was  held  t 
be  the  occupier  of  a  building  so  as  to  have  the  right  i 
vote;  but  it  is  impoerible  to  contend,  that  a  tenant  oc 
cupytng  the  whole  would  not  have  been  entitled  t 
a  vote.  The  test  he  submits  to  us  is  not  the  on 
spplicable  to  this  case.  The  cases  as  to  burelar 
are  not  strictly  analcwous,  for  refinements  have 
introduced  in  some  of  those  cases  which  should  not  1» 
applied  hen;  undoubtedly  they  are  applicable  as  i^r  a 
they  go,  for  buildings  nnder  the  same  roof  havo  beei 
held  to  be  one,  even  when  the  principle  of  in  favono 
vitc  has  applied,  and  themaum  of  the  law,  that  we  ar 
to  fiiTOur  the  puty  who  is  Iwougbt  in  peril.  Bat,  h 
spite  of  that,  we  hold  buildings  under  the  same  roof  t< 
M  part  of  the  dweUlng-house. 

Haulb,  J.— -I  have  sufficiently  intimated  my  ogdnioi 
in  the  course  of  the  aignmoit. 

WiLUAMs,  J.,  coneiured.— jDscifjcii  wttenei, 

COURT  OF  EXCHEQUER.— HfURTTnv. 
Smith  v.  RoBBBn.-Vaji.  13. 

Omm^  if  10  Vict.  e.  95— ja^pyeM^on— J^w^ 

meat  Default, 
An  AppHet^M  for  a  Suggeetim  to  <2^pn'w  a  PUdmti^ 

of  OaU  mder  Me  9  ^  10  Fid,  e.  96,  1. 129,  comk 

M  made  tmfAotd  a  prmhut  Applieaaem  to  tit  atid 

Jw^fment  if  timed* 
Qwrrv,  whether  that  SeeUoH  appUet  to  the  Cue  ^Judjf 

metU  hy  Default? 

This  was  a  role  to  enter  a  soggesUon  to  deprive  th 

?laintiff  of  costs  under  the  129th  section  of  the  Count 
Courts  Act,  9  &  10  Viet.  c.  96,  on  the  ground  that  li 
ought  not  to  have  sued  the  defendant  in  a  superio 
court.  It  was  an  action  of  trespass  for  assault  and  bal 
tery,  in  which  the  defendant  suffered  judgment  by  df 
&ult,  and  a  writ  of  inquiry  was  executed  before  a 
under-sheriff,  when  the  damaees  were  assessed  at  1#. 
the  underniheriff  certifying  under  the  3  &  4  Viet,  c 
that  the  treq»ass  was  wilful  and  malicious.  The  plun 
tiflT's  costs  were  taxed  accordingly,  judgment  signed  an 
execution  lamed  in  vacation ;  whereupon  a  judge'sorde 
was  obtained  to  bring  the  proceeds  of  the  execatioi 
into  court  and  stay  the  proc«%dings  until  term. 

Bovill  shewed  cause,  and  argued  that  an  applieatioi 
for  a  suggestion  to  deprive  of  costs  under  the  9  &  1) 
Vict.  c.  96,  cannot  tie  entertained  while  the  judgmen 
stands  and  consequently  that  the  defendant  ough 
first  to  have  moved  to  set  aside  the  judgment  whicl 
had  been  signed.  He  relied  on  Soamee  v.  Coopet 
(18  Law  Joum.,  N.  S.,  Exch.,  S8},  as  an  authority  i 
point,  and  also  referred  to  Godson  v.  Zlcydf  (4  Dow] 
167).  [Parte.  B.,  moiUoned  Peterson  v.  Dair,  (I 
Jur.  662).] 

HawktnSy  contra.--Tbe  judgment  being  r^nlar  i 
itself  there  is  nothiiw  to  impeach  it  until  uie  sug 
gestion  Is  placed  on  the  record,  and  if  that  sn^eaUoi 
remains  untraversed  the  entry  of  the  judgment  nuy  b 
amended  in  accordance  with  it.  If  it  were  necessary  t 
set  adds  the  judgment  before  entering  the  suggestio: 
this  inconvenience  would  follow,  that  the  ni^eatto 
might  be  traversed  and  found  by  the  jury  to  be  untnii 
and  yet  on  its  assumed  truth  a  regular  judgment  wool 
have  been  aH  aside.   Bottd  r.  Saik^,  (3  I)*wL  80e; 
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^aaded  wkr  the  Londoa  Conrt  of  RMoetto  Aet,  tiw 
90  &  40  Geo.  a;  c  lOi,  it  in  p<^t;  white  in  Sotmui  r. 
Ck^m-  c^ed  hj  Uw  oUmt  side  th«  point  wu  not  fbllj 
mgmi,  [i>«^B.— In  .S^T.AN^gr  the  only  point 
to  that  tba  ^^leatiMi  Ibr  the  (oggcauon  ww 
Mttee  Irie     the  tem  feUowin;  the  triel;  ud  there 
weaM  >e  *  greet  ftilare  rf  j— tiee  If  it  were,  m  the  ap- 
ffientia  ceold  mot  be  mda  before.    But  the  only 
Meal>Bn  bece  m  on  the  tarn  of  the  ^tliofttion,  name- 
wfaeAer  jea  mnet  net  jCril  more  to  eet  eaide  the 
jMilgniiiit.  aii  execnti<Mi,  ea  the  luggcetion  would  Iw 
aatmrnt  ae  a  record  etmtaining  an  entnr  of  jodgment 
mi  cast*  taxed  for  the  other  nde.;^   In  jBatkUltm  r. 
OUatr  (1  DowL  £98)  the  preaent  objection  wai  taken 
with  KTcnl  otbet^  and  decided  in  onr  furonr.  In 
3ntt  T.  7t^  (10  Jut.  967)  also,  where  a  rok  was  ob- 
taioed  iw  a  new  trial  in  a  cease  tried  before  a  iberiff 
Mmk  «a  wiiA Jndginent  had  been  ugned ;  Fatteeon,  J., 
m  the  fisa  Cooit  Uld  it  unneoesMiy  that  the  rule 
iheaU  Hake  an-  rrierence  to  the  jndgmoit. 

FouBcx,  — ^Thie  nle  mnet  be  diadiaiied.  It 
deea  net  £itiaetlj  anpear  firom  Badd^  t.  Omar  that 
ftc  rale  there  inigit  not  have  been  to  set  adde  the 
Mpmt  aad  cater  a  avggeaUon  to  deprive  of  coets. 
B«i  eeifnaia^  H  not  eo,  and  that  that  caee  is  an  au- 
theei^  in  pant  for  the  defendanL  Sookum  t.  Cooper 
ia  dmcttf  the  sOa  way,  and  is  a  Uter  dedsiou,  come 
te  byeanafra^irtueh  we  are  not  disposed  to  OTermle. 

Puc^  B.— It  is  a  Tcry  old  rule  of  practice,  that 
who*  aficT  6nal  judgment  has  been  stgnea  you  seek  to 
set  aside  a  pim  rtep  for  im^vlarity,  you  mnst  men  to 
ast  aade  the  jedgment. 
Auasos  end  Fun,  BB.,  oonenmd. 
Bmatmo  thn  asked  that  the  rule  m^it  not  be  dis- 
tftsrged  with  costs;  the  dedrion  of  the  Uonit  pmeeed- 
^  e*  Amms  t.  CM|»er,  whieh  was  not  rented  at  tiw 
fiM  when  it  was  moTcd. 

AmanaoK,  B. — ^Thcre  is  another  point  in  this  case 
whaA  it  will  be  neccsssry  to  disciue  some  day,  namely, 
whilliii  the  129th  section  of  the  9  &  10  Vict.  e.9fi,ap- 
ffiea  ■&  to  the  case  of  a  judgment  by  default.  That 
■sefioi  deariy  contemplates  a  case  where  then  is  a 
vwdSet  other  §ok  a  plaintiff  or  defendant  on  which  the 
Mee  eesld  grnnt  a  certificate. 

Piuati;  Bh^It  is  a  great  question  whether  you  oould 
bare  your  costs  at  all  as  coming  within  the  Coanty 
CmIsAcC  The  pneent  rule  ought  therefore  to  be  dis- 
I  h  Hill  I,  with  eoets.— .fiwfe  ditekargoi,  with  eoott*. 


CBOWN  CASES  RESERVED. 

SZCHSQUER  CHAMBKR. 

CB^nFeuecK,  C.      Parkb,  B.,  Pattbsok,  Ckem- 
WKU,  and  Williams,  JJ.3 
Rbg.  v.  Strak. — Dec.  9. 
Imtmof — BaSmait —  TVomt — Pradioe. 
Cmmftr  flW  CWiiifarstfwi  ^  0*  Jmtffet,  wider  11  tf  12 
Fia.  e-Ti,  mn  m4  to  &  UnMllir  iVbmsfnMt  of  the 
fimte. 

&f  Srnhe  ^  P.'e  Mare,  loot  her  to  eertam  Liverv- 
ifeHar,  «mI  paid  P.  a  B^nee  duo  to  Aim»  <^ier  eU- 
Aetiaf  Mom^  dm /brOoJCt^qftko  Mare,  mtd  told 
P.tftf  jfteaw  «  rteZswTMAiNH.  P.tent  fFord 
mOm  ateHo-io^nattoUtS,lMm  tie  Mare  offoitt, 
amdtmieer^modS^PerwuMeionloriAtkoMaro. 
^ter  P.  hmd  tke  Town,  obtained  the  Mare  from 
me  OaAr  at  the  Lieerf-etaiUe  bjf  a  faUe  StatomaU, 
amd  meatr  rotamed  her:— Held,  that  S.  toot  rightly 
eoaoicted  of  I^a^oeajf. 

Jokn  Diatin  Stear  wss  tried  at  the  last  Michaelmas 


•  Ob  Oii  latter  point  set  Cfan^T.^MM  (4  OowL-M3). 
Jmm  «.  Bnst  (2  Uee.  *  W.  313),  end  /i^Wm  t.  Beari  (12 


Quarter  8 serious  for  the  boroi^  of  Plymouth,  ber<«e 
W.  C.  Rowc,  Eeq.,  Recorder,  on  an  indictment  otwrging 
him  with  stealing  a  mare,  the  property  of  James 
Pugdey,  and  was  ij  the  juiy  found  guilty.  The  judg- 
ment wss  req>ited,  subject  to  the  following  ease : — ^It 
^peered  in  endenee,  that  the  proeecutor,  James  Pngt- 
ley,  while  liWng  in  Jers^,  had,  in  March,  1848,  ddi- 
rued  a  hone  aoA  the  mare  in  queatkm  to  the  keeping 
of  the  prisoner,  who  was  a  fivmor  and  horse-dealer 
Hiring  at  Loddiswell,  dxteen  miles  ftom  Plymouth, 
with  orders  to  do  his  best  to  sell  them.  Aooordinriy, 
in  liey,  1848,  the  prisoner  sold  the  htose.  On  the  STtli 
Jane,  1848,  the  proeecntor  (who  was  himself  examined 
as  a  witness)  went  to  LoddiswcU  with  lUchard  Gee, 
(who  was  also  examined  ss  a  witness),  and  stated  to  the 
prisoner  that  he  came  for  the  express  purpoee  of  taking 
the  mare  away,  and  that  he  wanted  bis  bill.  The 
prisoner  answered, that  he  had  no  bill  to  give  him; 
that  all  wss  paid  with  the  money  he,  the  prisoner,  had 
reoeived  from  the  prosecutor,  wd  out  01  the  money 
that  he,  the  prisoner,  had  got  from  the  sale  of  the  horse: 
that  he  had  sold  the  horse  for  ssrenteen  eorereigns,  and 
that,  after  all  was  p^d,  he  had  fourteen  soTerrigns  to 
hand  over  to  the  prosecutor.  He  added,  that  the  mare 
had  reoeired  temporary  injniy  from  a  foil ;  and  it  w- 
pearing,  on  examioation,  that  such  wss  the  ease,  the 
proseentor  consented  that  she  should  remain  with  the 

Srisoner  a  fow  days  longer.  The  next  day  (the  28th 
une)  the  prosecutor,  in  consequence  of  some  informa- 
tion received  in  the  interval,  went  agun  with  his 
brother-in-law,  Thomas  Stear,  (who  wee  also  examined 
as  a  vritness),  to  the  house  of  the  prisoner,  who  was  at 
that  time  absent;  wfaereupontheproeecutor  left  Thomas 
Stear  there,  with  orders,  on  the  return  of  the  prisoner, 
to  demand  the  man  uid  the  money.  Upon  the  pri- 
scwer's  retom,  on  the  29th.  Thomas  Stear  made  ^e 
demand  accordingly,  when  the  prisoner  refused  to  give 
up  the  mare  or  money  to  him,  but  said  that  he  would 
go  and  see  the  prosecutor  himself  at  Plymouth ;  and, 
therefore,  the  prisoner  rode  the  mare,  and  Thomas 
Stear  rode  in  company  with  htm  to  Plymouth  the  same 
day.  At  Plymouth,  the  prisoner,  in  Thomaa  Stear*s 
presence,  placed  the  mare  at  Port's  livery-stables,  and 
they  both  then  went  to  seek  the  prosecutor.  On  find- 
ing him,  Thomas  Stear  stated,  in  the  prisoner's  pre- 
sence, that  he,  the  prisoner,  had  stated  that  he  would 
not  deliver  to  him  the  man  or  the  money,  but  that  be 
would  go  hims^  to  nymouth.  The  proseentor,  upon 
this,  told  the  prisoner  uiat  he  need  not  have  done  so, 
as  he,  the  proeeentor,  had  given  frill  power  in  the  matter 
to  Thomas  Stear  the  day  befon.  Thomas  Stear  then 
said, "  The  mare  U  at  Port's."  After  this  they  dined 
tcvether,  and  then  the  prisoner  paid  the  proeecntor 
13f.,  saying,  that  he  kept  back  If.  tor  vetehee  had  since 
the  mare's  illness,  and  that  this  was  all  that  was  due. 
The  prosecutor  then  told  Thomas  Stear  to  take  the 
mare,  and  ride  her  to  Mr.  Eliot's,  at  Babland,  who  was 
going  to  keep  and  ereotually  boy  her.  Upon  this  the 
prisoner  said,  Why  not  let  me  take  the  mare  back  to 
Eliot's  myself  2  It^s  all  in  my  way."  To  which  the 
proeecntor  answered, "  I  dare  you  ever  to  pot  a  finger 
near  that  more  agam.  Thomas  shall  ride  her  to  Mr. 
EUiot'a,  and  you  nmy  ride  Thomas's  horse  home,  if  you 
please."  The  prisoner  then  left.  Just  after  this  the 
prosecutor  sent  faJs  nephew,  Greoroe,  with  orden,  ac- 
cording to  whieh  George  went  to  the  stable  at  Port's, 
when  the  mare  was,  and  ordered  the  oetler  not  to  let 
the  prisoner  have  Uie  mare,  as  it  was  bis  uncle's.  The 
prosecutor,  in  the  meantime,  set  out  to  go  on  board  the 
steamer  for  Jersey.  On  his  wav  to  the  qaay  the  prisoner 
found  him,  and  again  twice  asKed  to  be  allowed  to  take 
the  mare  to  Mr.  Eliot's  himself;  and  was  again  twice 
ordered  by  the  prosecutor,  in  the  preseDce  of  Thomas 
Stear,  who  accMnpuied  them,  never  to  put  fiiwer  near 
the  mate  more;  to  vhidi  he  answered,  >*  Wolf?'  Tho- 
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prisMOT  then  sald^  I  am  diort  to  wMoh  die  prom- 
CDtor  answered,  **  I  won't  see  you  short  for  a  crown 
piece  to  go  home  with^"  and  gave  him  6f .  The  prisoner 
then  left.  Thomas  Stear  wmt  on  with  the  proseeator, 
and  Baw  him  on  boud  the  staanm  for  Jersey.  la  the 
meanwhile,  the  piiaooer,  on  leaving  the  proBeciitor,  met 
a  man  called  Elnuley,  who  had  been  In  company  with 
the  prinna  ud  proaeoutor  in  the  course  of  the  after- 
noen.  On  so  meeting  Elmaley*  be  told  him  that  the 
nrosecator  and  himself  had  made  it  all  right*  and  that 
the  prosecntor  had  given  him  5s.  Elmdey,  who  wm 
examined  as  a  witness  at  the  trial,  then  went  with  the 
prisoner,  about  five  o'clock  a.m.,  to  Port's  staUes.  The 
ostler  then  told  the  prisoner,  that  a  boy  had  l>een  there 
to  say,  that  he,  the  ostler,  was  not  to  ^ve  up  the  mare 
to  him,  the  prisoner,  for  she  was  his  uncle's.  To  this 
the  prisoner  answerM,  "  I  have  just  left  the  party,  it's 
all  r^ht  now,"  and  ordered  out  the  mare,  upon  which 
the  ostler  brought  out  the  mare  and  gave  her  to  the  pri- 
soner. The  prisoner  ttien  paid  far  the  mara*!  baiL^and 
said,  "  If  any  me  comes  to  inquire  for  me,  say  I  am 

ra  into  the  country  a  mile  to  see  a  pony,  and  diall 
back  in  an  hour."  Elmslev  Uien  said,  "  If  I  am  to 
go  to  the  town's  end,  I  will  ride  the  mare.*'  The  pri- 
soner then  handed  the  mare  to  Elmdejr,  w^o  mounted 
and  rode  her  through  the  streets,  the  prisoner  following 
dose  by  her  side.  When  they  arrived  at  Ute  ICadbutr 
Inn,  on  the  ontskirts  of  the  town,  Elmsley  difonounted, 
and  they  stopped  and  drank.  The  prisoner  then  said, 
**1  un  off  home,"  got  np,  and  rode  the  mate  away.  The 
prisoner  never  returned  to  Port's,  and  neither  the  ostler 
nor  Elmsley  saw  him  unun  until  he  was  in  custody. 
On  his  road  home  to  LoddiswvU,  on  bis  being  asked  by 
Bubard  Qte  afinvMid,  whom  he  aoeidentelly  met, 
"  How's  tills,  that  you  hare  got  the  maze  beokr*  the 

Srisoner  answored,  **  I  have  seen  Mr.  Pugsley,  and  set- 
led  to  take  her  back  ag^,**  Thomas  Stear,  after  seeing 
the  prosecntor  on  board  the  steamer  for  Jersey,  went  to 
Port's,  and  found  the  man  gone.  On  fnrttier  inquiry, 
he  subsequently,  on  the  7th  of  July,  went  to  t^e  pri- 
soner's house,  and  demanded  the  mare,  when  the  pri- 
soner owned  that  he  had  sold  her;  upon  which  a  war- 
rant was  applied  for,  and  the  prisoner  apprehended.  It 
appeared  further  In  evidence,  that  the  prisoner's  brother 
William  had  sold  the  mare  as  early  as  the  3rd  of  SvXy 
to  a  Mr.  Biekford,  with  the  prisoner's  assent,  the  pri- 
soner statiQg  to  Mr.  Biekford  that  he  himself  had  pre- 
vionslj  sold  the  mare  to  his  said  brother.  During  the 
whole  of  these  proceedings,  as  it  appeared  in  e^denoe, 
the  prisoner  never  set  up  any  claim  of  Hen  for  the  keep 
or  naintenanee  of  the  mare,  neither  did  he  ever  allege 
Oat  he  had  any  pecuniary  demand  of  any  sort  agunst 
the  prosecntor  until  he  appeared  in  custody  before  the 
magistrates.  At  the  trial,  no  evidence  was  prodnoed  on 
the  part  of  the  prisoner  of  any  such  debt  or  demand. 
At  the  close  of  the  case  for  the  proeeeution,  it  was  con- 
tended for  the  prisoner,  on  the  authority  of  R.  v.  SmUh^ 

il  Moo.  C.  a  473),  and  R.  v.  Bank$^  (Russ.  &  By. 
41),  that  there  was  no  case  of  felony  to  go  Uie  jury. 
I,  however,  was  of  osinion  that  the  present  case  was 
distii^ishabla  ftom  the  oases  dted;  and  tiiat  alUwrni^ 
there  was  cleariy  no  fUonioos  intention  on  the  part  ^ 
tiie  prisoner  at  the  time  when  he  first  got  possesmon  of 
the  mare,  by  virtue  of  the  original  bailment  in  March, 
still,  as  that  bailment  was  determined  before  the  pri- 
soner took  Uie  mare  awa^  from  Port's,  that  it  was  for 
the  ;ury  to  sa^,  regard  bang  bad  to  all  ^e  dirumstances 
of  the  case,  with  what  intention  the  prisoner  so  took  the 
mare  away  on  the  29th  of  June.  The  jury  having 
found  the  prisoner  guilty,  the  judgment  was  respite^ 
the  prisoner  Iwing  in  tlie  meantime  liberatad  on  zecog^ 
nisancee.  The  (pinion  of  the  judra,  therefore,  is  now 
KspeotfuDy  rsqnestad  as  to  wheum  the  prisoner  was 
z^ktly  convieted. 


PouooK,  C.  B.— It  is  not  Moeemy  to  give  80  leng 
a  nanrativa  in  stating  the  points  for  the  consideratiei 
t^is  Court;  it  resembles  a  special  case  at  Nia  Pr 
where  the  Court  act  as  jury ;  and  we  hope  the  prad 
will  be  disoontinned. 

Qramuood^thB  ooiiTictioii  is  bod.  The  poaseat 
was  still  in  tiie  prisoner  whm  he  took  Uie  mare  W 
and  had  not  then  been  ehang^ed.  tPotfoot,  C 
you  can  shew  that  he  continued  in  possession  from 
original  trwsaction  till  the  time  when  the  man  i 
sold,  it  is  not  folony ;  it  resolves  itself  into  a  mere  n 
ter  of  foet.  There  is  no  occasion  to  cite  authorit 
WiBiam,  J. — Woold  trespass  de  bonis  asportatis, 
trover,  be  the  proper  form  of  action  in  sncn  a  can 
The  question  is,  as  to  whether  a  disregarded  meas. 
might  be  said  to  amount  to  a  change  of  posseaal 
There  is  no  felony  apparmt  on  the  mota.  The  east 
not  one  of  bare  custody,  but  of  Iwal  possesion,  b] 
horse-dealer,  in  the  way  of  his  trade.  ^/'ottMt,  C. 
— ^That  is  purely  a  questioa  for  the  jury.  Suppose  i 
ease  <^  a  man  who  has  pledged  property  with  a  nil 
broker,  and  afterwards  redeems  it,  and  the  pawnwoli 
then  i^cIes  his  pocket  of  it.  I  cannot  distingnidi 
f^om  any  ease  of  stealii^;,  yrbtm  the  property  was  oa 
in  the  possession  of  the  person  stealing.]  Theie  w 
here  no  change  of  posseerion  except  from  wliat  was  sa 
by  tile  little  boy.  [CVwweW,  J. — He  l»d  authority 
say  what  he  did  say ;  his  size  does  not  aflfect  the  que 
tion.3  The  foots  do  not  shew  a  «hange  of  poesesRoi 
no  such  change  was  acquiesced  in  by  the  prismer,  a 
though  he  persists  in  nis  right  by  a  false  atatemeal 
Thu  seems  to  be  more  like  a  question  of  trover  ttsi 
felony.  The  taldng  may  lum  bera  perrene,  or,  to  tb 
extent  of  deriring  to  obwn  a eommlMOfL  for  scimnKtti 
mare,  vvea  duhoneat,  but  it  was  not  felonious.  (S.  i 
Am&,  Rtt8s.&Ry.441;  B.  r,  €hoitocfy,  8  C.&I 
666;  R.  V.  ffarw^,  9  C.  &  P.  S03  ;  1  Moo.  C.  C.  703; 

Pollock,  C.  B. — No  other  question  can  t>e  gsthere 
from  the  case  tiian  the  question,  whether  there  was  sa; 
evidence  &om  which  a  jury  could  infer  a  cban^t 
possession.  There  was  such  evidence  by  which  a  joi) 
eonld  convict  of  felony  •  and  I  tUnk  tfaat  Ihe  ooneluwd 
the  jury  came  to  was  right. 

Parke,  B. — In  this  case,  the  mare  does  not  remsil 
in  the  actual  posseesion  oi  the  prosecutor,  but  of  tiiat  a 
the  third  person ;  and  the  question  is,  whether  th«e  il 
any  evidence  to  shew  that  Port  held  for  the  proseenta 
or  for  the  prisoner,  I  think  there  is  eridence  in  uH 
case,  from  which  thejury,  if  they  liked,  might  xn£)i 
that  the  mare  was  at  Port  s,  by  consent  of  both  parties, 
for  the  use  of  the  prosecutor. 

Pattbson,  J.— Tlw  whole  qoestiou  is,  whether  Pwt 
had  become  the  sgent  of  the  prosecutor.  There  can  M 
no  doubt  that  there  was  sufBeteot  evidence  of  that  _ 

Cbbsswell  and  Wiluaiis,  JJ^  ooncuzred.— CbMi> 
turn  eot^rmed. 

Rao.  9,  Webb. 

NwimiM^-Opm  and  notoriotu  Lewdneu—Indeemt  ^ 
pomr0—Fractiee> 

A.  mu  indicted  for  a  Nuisance  at  Oommon  Late,  is  w- 
deceatfy  exposing  his  Person  in  tie  Presence  ofB^  o 
Marrted  Womanf  "  and  of  divers  other  of  the  iiV 
Subjeetsof  our  Lady  tM*  Quern."  The  Evidenes  mt, 
that  no  other  Person  butS.  was  present  at  the  TSaw-*— 
Held,  that  those  Words  are  material^  as  E^osmja 
One  Person  onfy  is  not  at  Common  Law  an  tnHOM^ 
Offence,  and  that  the  Conmakn  eonid  net  be  mm- 
tained. 

This  Court,  under  11  ^  12  Vict,  e.  78,  w  bound  too- 
amine  the  Validi^  <^m  AdicAmii;  lAMtfi  m 
be  reserved  ^xm  it. 

The  prisaasr  WM  tried  at  the  Middhwx  SsHfoa^Jj^ 
foze  Hr.  Seijeant  Adams,  assistant  judgoy  for  itMNOTT 
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UapcHUL  The  iadietaMit^naaBfoUows^^ 
I  jcrm  fcr  oar  kdj  tlie  Qv«an,  i^ton  their  oatli, 
■I  M  l  I.  that  Jam  Wabb,  kta  of  the  parbh  of  St. 
MBguvt,  Weatminater,  in  the  comity  of  Middleaex, 
Isboarer,  en  the  Sod  of  Oetober,  in  th«  twalfth 
year  of  the  reign  of  our  aorer^;ii  lady  Victoria,  b^  the 
guee  of  God  of  the  United  Ktngdoni  of  Great  Bntun 
waA  It^mi  Qtantm,  dafcndar  of  the  WO,  with  foice 
anA  maa,  ai  Aa  psriah  afem^d,  in  the  ooonty  afore- 
MftA,  IB  a  certain  jniblie  place,  within  a  certain  rictual- 
lism  afe-haoe  then  Mtnate,  nnlawfiillr,  wilfuUy,  pnb- 
Bc^,  and  iadeantly  did  enoee  and  exhibit  his  priTBte 
Mrf^  Baked  and  nneorered,  in  the  pneenee  oi  Mary 
the  wife  ef  Edward  Cheirill,  and  of  diren  other 
•r  me  he^  aot^ectB  of  onr  lady  the  Qneen  tb«i  and 
ten  bcifl^,  far  dieipaeeof  diren,  to  wit,  ten  minateL 
to  tbe  great  dsmaee  and  common  musanee  of  the  said 
l^mj  Abb  CheniU,  and  the  said  other  lieve  eabjecte  of 
mm  wmi  lady  tbe  Queen  then  and  there  being,  to  the 
gnat  cauei^fuieut  indecency  and  immorality,  and 
^riaaC  the  peaee  of  ovr  laid  lady  the  Queen,  her  crown 
— Ontfcetrial,it«ai  provadby  tbepio- 
lten.Uwt  Ae  w»  takiiV  «H»  of  a  paUie-botts^ 
bthiad  the  bar,  throvgh  which  was  the 
jBtem  die  entBanoe  dow  of  the  pablte- 
itoOAlviaiio&T;  that  he  conducted  himaelf  in 
■BMT,  bat  not  amounting  to  aa  indeeent 
'  wliibt  eo  doing  sereal  persons  passed  to 
I  Av;  tbmt  he  thsn  took  oat  and  csqtesed  his  prirate 
tola  her,  and  thereupon  she  directly  ran  off  and 
~  tt  hoabaad;  that  there  was  no  one  in  sight  but 
'at  the  Hmt  wha  rile  saw  his  priTate  ffiU  ex- 
Tw*  Minis  WKe  made:  first,  that  an  indec«it 
ne  the  bar  of  a  pabUo-hoose  is  not  aa  indict- 
Aaee;  sssHiAjr,  ■sniaing  tlw  idaee  snfieient, 
HtiBt  W  meiv  tain  mm  presant  at  the  time  of  the 
Oe  offaoB  ii  nafc  eonplet*.  The  iary, 
rihe  finetioB  of  lbs  leaned  seijeant,  foond  the 
'  ga3l7,  iobject  to  the  opinion  of  tfaie  jn^ai  on 


,  far  tbe  priaoner^The  indietment  is  bad, 
mwat  ih  ■  in^  that  tbe  dKnee  was  committed  wi^in 
vtd mm  Slcj  bat  **in  the  presenoe  of  &c^  in 
sm  canon''  &c  [Pofibafc,  G.  B^That  is  not 
Kritisai  befiwe  as.]  It  is  submitted,  that  the  whole 
liaMbretbeComrt.  rPottKa^  C.  B.— Yen  mav 
writ  of  errOT.3  To  constitute  expeenie,  ft 
'  '  nesaai^  that  it  dumld  be  in  an  open  ud 
.orpiUibely, ortothepei^le.  Tbeoffence 
K  at  Bommon  hnr.  It  is  no  offinsa  to  ex- 
(*«  prirate  parts  to  a  woBun,  vokss  sodi  ex- 
^  be  eenmitted  with  the  oxprew  intent  to  inaalt 
r ;  aad  sudi  dhnce  is  pnaUludile  by  the  Vagvmt  Act*, 
teis  a  aalike  to  prefer  an  indicbnent  in  thia  case  as 
feransHBe^ftr  at  the  time  of  exposure  no  person 
wpmeat  (1  Hawk.  P.  C,  e.  fi,  ss.  4,  5;  1  East, 
a»wsl«w,8;  R.  T.  CViia  JflH^  2  Camp.  89;  R.r.Sir 
OMs&dSy,!  Sd.  1«8;  10St.TT»  App.,93;  Chitty's 
Bm>s  JMtwe,  Lewdnev").  {.BarU.  B.— I  tried  a 
aaa  at  York,  in  1830,  wh«e  a  Frmenman  was  in- 
Acted  for  expoan^  ha  person  at  a  window  on  the 
MOBd  fleor  in  a  benae  in  Iticklegate,  for  the  pnrpose 
s(  MfeactfBR  the  notke  of  a  fenttie  ssrraDt  opposite. 
IlaftittoflM  joy  to  say  wfaeChsr  ha  Du^t  not  hare 
haaa  a—  ly  ^mmm  paaiar  along  the  ebeeta.  They 
feasd  that  he  nrii^  bive  bmo  so  seen;  I,  therefore, 
dhsated  them  to  find  a  resdiet  of  guilty;  and  I  passed 
BBtsBce  on  ^  prisoasr.  I  have  not  a  note  of  tbie  ease 
wi^Be;  bat  I  shoold  net  have  thus  left  the  case  to 
jaty,  had  'A  been  iaarposrible  for  any  other  but  the 
wnaa  to  have  seen  PsBoek,  C.  B.— Thete  is 


*B75Geo.<,e.B3,t.4, 
M  MBit  •  feMle.  is  in 
a»M.Mrbe 


■  man's  person  with  ta- 
fcrwUehtbe  odndsBea 
wybond. 


this  rsstrictioa— -then  must  be  a  wicked  intraU<n, 
which  should  be  left  to  the  jury.  Tske  the  case  of  a 
man  exposing  his  person  en  Salisbniy  Plain;  that 
would  Im  no  offence,  if  lie  took  oaze  that  no  one  sheold 
see  him.3  Tbe  iDdiotmeat  does  not  state  an  effsnee'; 
for  the  exposii^  and  exhil»ting  ase  stated  to  liare  been 
eoaunittea  **  in  the  prssaacs**  of  Mary  Ann,  ftc,  which 
is  quite  eomsisftent  with  the  feet,  tbit  they  were  not 
committed  In  her  riglU.  The  words  <*eiq>oee"  and 
"  exhibit*  are  not  terma  of  art,  and  do  not  naosssarilv 
import  an  act  done  la  tiia  actwu  riew.  Tbe  case  of  JL 
r.  ^ToteM  (2  Cox,  CO.  376)  shews  that  the  exposing 
the  private  parts  to  a  woman  onty  is  not  at  common 
law  a  crime  punishable  by  iadictmMit.  \_PUioek,  C.B. 
-^We  are  all  of  opinion  that  we  are  bound  to  locA  at 
the  indictment  in  a  case  <rf  this  nature,  and  if  bad  to 
arrest  the  judgment ;  it  is  lietter  if  we  can  confine  the 
disenirion  to  a  mere  oBsstion  of  pleading.  CretatDett^ 
J.— What  is.the  meaning  of  the  word  "  e^bit  ?"  Yea 
may  say  a  counsel  exhibited  great  talent.]  Exhibit 
and  exhibited"  and  **  expeae  and  eaqweed"  liave  tha 
same  meaning.  Th^  aie  not  tsraw  of  art,  and  b«i 
constat  that  they  import  an  aet  dcme  In  a  paeMk*s 
actaai  Tiew.  Here  the  indietment  (dia^es  no  offino^ 
for  atthouf^  it  states  the  offsnce  to  hare  been  commit- 
ted in  llie  preeenoeof  lfaryAnn,&e.,itdoes  not  foUow 
tiiat  it  was  oommitted  in  her  s%ht ;  nor  is  them  ai^ht 
inconsistent  with  the  indictment  to  suppose  that  tlia 
woman's  back  was  turned.  It  has  always  been  XtXi 
down,  that  the  exposure  must  hare  been  in  the  preeenoe 
of  more  than  one.  The  pansags  in  a  poblic-nouse  is 
not  a  public  place.  \_Patienm,  J.— The  nature  of  the 
house  may  affsct  tbe  questioa.]  Tbe  case  of  A.  t< 
Wmtmm  shews  that  the  expoeing  ans^s  private  parte  to 
ene  woasan  only  is  not  at  oommon  law  aa  IndietaUa 
offence;  and  tlu  phnss,  ** condaotii^  himself  la  aa 
ofieiAdve  ■ianner,''oanaet  he  so  oonstnied  as  to  imfdy 
or  desoribe  eriimnal  oondnet,  howarcr  trritatiiw  the 
acts  might  have  been.  The  aet  eMistitnting  the  onowe 
was  eommitted  in  the  preeenoe  of  Mary  Ann  ChertUl 
only;  and,  therefore,  on  tbe  aatbority  of  B.  v,  WaUon, 
tbe  present  indictment  cannot  be  sostuned. 

PrmdtrgaHt  emtra.— This  is  an  indictable  oKnoe ; 
and  there  is  such  evidence  aa  convicts  the  priscuier  of 
eneu^  to  prove  him  guilty.  Every  one  has  a  ri^ht  of 
entry  to  an  inn,  and  the  Iwidlord  is  bound  to  admit  all 
persons.  The  indictaient  avers  the  oAenoe  to  have  been 
oommitted  in  a  certain  public  pbwe,  within  a  certain 
victualling  ale-house  there  sitaA^'*  and  with  havii^ 
done  the  act  nalawfnily,  wiUtaUy,  publicly,  and  lade* 
eently and  tiiat  b  a  naisanee  at  ctHnmoa  law.  [Pe{- 
lock,  C.  B.—***  Indecently,"  in  an  indictment,  relatea 
rather  to  manners  than  to  morals.  Indecency  has  a 
legal  meaning.!  When  public  decency  is  shocked,  it 
becomes  a  pubtic  o£fonee.  Expose**  may  mean  to  lay 
bare;  "exhibit"  to  call  attention  to  tbe  parts  so  laid 
bare.  As  to  the  case  of  Salisbury  Plain,  it  is  not  a 
public  place.  [Ormw^  J.— There  is  a  highway 
aoroas  it.  Pciloetf  C.  B.— The  real  answer  is  as  to  the 
mens  rea  and  non  roa.  We  cannot  make  distinctions  as 
to  places:  **to  the  pure,  alltbii^  are  pure;"  and,  to 
carry  on  the  argument,  the  indutment  ought  to  shew 
that  the  person  was  not  blind.]  To  "  exhibit"  meani 
to  akem  to  the  party ;  and  to  do  the  act  ohaiged  ia  the 
hidletment  bebmd  the  party's  ba^  would  not  be  on 
exhibition.  (2  Camp.  87).  The  ease  of  R.  v.  Wat- 
ion  is  diflereet;  the  indictment  tliere  charged  that 
the  priscmer  oommitted  an  offmoe  against  the  partiou- 
hv  girl,  by  solidting  her  chastity,  and  endeavouring 
to  corrupt  ner  morals;  and  so  on  mdictaUe  offence  was 
net  discIoBed.  In  the  present  case  there  waa  a  clear  in- 
vasion of  tbe  rights  of  tbe  public  The  feet  that  the 
woman  was  alMie  w4b  a  awrs  casasTty— that  did  not 
influeaoe  the  prisoner;  fha  place  was  a  public  one; 
ethsa  had  ban  pnsiat  and  BighC  bava  bean  piessa^ 
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and  any  one  might  have  seen  the  act ;  which  makes  this 
caae  similar  in  principle  to  the  one  tried  before  Parke, 
at  York.  Id  Sir  Charles  Sedl^s  cote,  the  indict- 
ment chaiged  the  exposure  to  have  been  committed 
**  within  nght  and  riew."  [PatteMn,  J.— And  goes  on 
to  Bay,  **  did  expoae  to  the  vfew  or*  &o.— did  expose  to 
the  new  of  the  persons  so  present.  It  is  quite  consist- 
ent with  the  present  indictment,  that,  although  no  per- 
son saw  him  but  the  woman,  no  offence  was  commit* 
ted.  Whv  were  not  the  words  '*  to  the  view  oP'  in- 
serted? Clarison. — Those  words  are  used  in  Mr.  Arch- 
hold's  Forms.]  Those  Forms  are  no  authority.  TPol' 
loei,  C.  B. — I  must  say  that  I  know  no  one  who,  oy  his 
ffreat  diligence,  accuracy,  and  perseTerance,  has  deserved 
better  of  the  Frofeasiou  and  the  public  than  Mr.  Arch- 
bold.  We  are  only  here  to  see  that  eveiythiug  necessary 
is  positively  charged  in  the  indictment,  not  what  might 
he.  Tliis  indictment  imports  merely  that  people  might 
have  seen  him.  We  are  here  to  see  that  the  act  charged 
be  a  crime,  and,  as  roch,  it  shouM  dlstinetlr  appear 
upon  the  record.!  The  udietment  clearly  siiews  an 
onfence  against  public  decener;  and  although  only  one 
person  be  jiresent,  tiiat  is  snmeient  to  establish  it.  One 
person's  evidence  is  sufficient  to  prove  that  a  house  is 
l«pt  as  a  brothel.  The  prisoner's  ^m  was  to  commit  a 
ffTOBS  public  offence,  and  the  woman  saw  it.  The  place 
in  which  the  act  was  done  shews  it  to  amount  to  a  pub- 
lic oflfence.  If  the  crime  had  been  the  exhibiting  an 
obscene  picture,  the  exposing  of  it  near  a  public  high* 
way  would  have  been  sufficient. 

CtarktWf  in  reply,  quoted  Strange,  789. 
FoLiACK,  C.  B.— It  appears  to  me  that  a  conviction 
ought  not  to  have  taken  place,  and  I  consider  that  the 
case  of  R,  r,  Walton  covers  this  case.  It  is  not  neces- 
saiy  to  decide  whether  the  indictment  be  sostdnable  or 
uo^  though,  in  paaring,  I  may  say  Uiat  It  would  be 
better  to  adhere  to  the  usual  precedents.  R.  r.  Wattcm 
deddes  my  judgment.  There,  there  were  two  counts; 
and,  on  proof  tiiat  the  act  was  done  in  the  presence  of 
but  one  person,  the  defendant  was  acquitted  on  the 
second  count;  and,  subseqnentlv,  judgment  was  ar- 
rested on  the  first  count,  which  alleged  the  act  to  have 
been  done  in  the  presence  of  but  one  person.  Now, 
the  evidence  in  the  present  case  shews  that  but  one 
person  was  present  when  the  act  that  would  constitute 
an  indictable  offence  was  committed.  Striking  out  of 
this  indictment  all  that  was  not  proved,  it  bnngs  the 
wfsmt  case  within  the  ^inoiple  which  govemM  the 
decision  in  A.  t.  Watson,  The  result  wiu  be,  that  all 
that  makes  the  case  different  from  the  one  dted  will 
be  struck  out,  and  the  indictment  will  become  one 
which,  on  the  authority  of  R.  v.  Watton  a  case  that 
we  ^Uy  confirm — we  ought  to  arrest,  unee  the  evi- 
dence is  onlysafficient  to  sustain  such  an  indictment 
as  in  R.  v.  Watson;  therefiwe,  no  convietion  ought  to 
have  taken  place. 

Parke,  B. — I  am  of  the  same  opinion.  I  think  that 
the  phrase  **  in  the  presence  of"  means  in  the  sight 
of."  I  will  not  say  whether  the  indictment  might  be 
bad  in  arrest  of  judgment;  perhaps  it  might  be  held 
If  we  strike  out  all  that  is  not  proved,  the  case 
es  identical  with  that  in  R.  r.  Watson;  and  by 
that  we  are  bound. 

Pattbsov,  J.~I  am  entirely  of  the  same  opinion, 
and  on  the  same  munds.  If  ttie  case  of  R.  r.  Vr  oCmhi 
l>e  correctly  decided,  the  words  in  this  indictment, 
stating  the  exposure  and  exhibition  in  the  presence  of 
divers  other  of  the  liege  subjects"  &c.,  are  material ; 
but  they  are  not  proved.  If  we  strike  them  out,  then 
it  follows,  that  the  case  is  exactly  on  all  fours  with 
that  of  R.  V.  Watson.  As  to  the  indictment,  I  am  not 
called  upon  to  say  whether  it  be  bad  or  no;  I  own  I 
entertain  a  very  strong  opinion  about  it,  but  I  guard 
myself  against  sayhur  that  it  is  a  good  indictment. 
Cbbhwui,  i.-~-'Sb»  words  bemg  struck  ont  brin(a 


the  case  within  the  rule  laid  down  in  R.  v.  Wattoi 
I  should  be  reluctant  to  say  that  the  indictment  wi 
bad  in  arrest  of  judgment;  but  that  is  not  thspi^ 
before  us. 

WxLLuin,     waBaTni,^}m>itUo»  fnoAai, 

FAEROOATIVE  COURT. 
AcASTER  r.  Andbbson.— iVop.  15. 
Executor's  Inventory  and  Account — Release. 
An  Executor  was  called  upon  by  a  Residuary  Zegatet  t 
exhibit  an  Inventory  an«  Account  of  the  Chads  of  tl 
Deceased.  A  /ortnal  Release  had  been  given  to  fil 
Executor  if  the  Residuary  Legatee  and  her  HuAanA:- 
Heldy  that  the  Executor  wai,  nevertheless,  boimd  to  a 
hibit  an  Inventory  and  Account. 
This  was  a  proceeding  by  the  residuary  legatee  ft 
life  aninst  the  executor  of  a  will,  calling  upon  him  1 
exhibit  an  inventtoy  and  aeeonnt  ot  the  estate  of  th 
testator.  The  executor  appeared  under  protest,  sUe; 
ing,  among  other  thtnn,  that  the  party  proceeding  tw 
together  with  her  husband,  releaaed  and  for  ever  dli 
charged  him,  his  heirs,  administraton^  and  ass^ini,  i 
and  from  all  manner  of  action  and  actions,  caois  an 
causes  of  actions,  suits,  debts,  due^  sum  and  sums  c 
money,  accounts,  reckonings,  bonds,  bills,  specialUe 
covenants,  contracts,  controversies,  agreements,  pn 
misea,  variances,  damages,  judgments,  extentik  execi 
tiona,  claims,  and  demand  whatsoever,  in  law  an 
equity,  which,  against  the  executor,  the  party  proceed 
ing  and  her  husband,  or  either  of  them,  ever  or  thei 
hu,  or  which  they  or  their  heirs,  executors,  or  sdmi 
mstrators  could,  should,  or  might  have,  for.  upon,  o 
by  reason  of  any  matter,  cause,  or  thiiw  woatsoerei 
from  the  bM[inning  of  the  world  to  the  &y  of  the  dat 
of  the  said  indenture  and  release.  The  act  on  petitio 
went  on  to  state,  that  the  release  was  a  full  and  com 
plete  discharge  of  all  obligations  on  the  executor;  tbi 
the  parties  thereto  were  fully  acquainted  with  tiie  at 
ture  and  effect  of  it;  and  that,  moreover,  the  balsnc 
of  the  personal  estate  of  the  deceased  was,  after  paymei 
of  the  funeral  expenses  and  the  debts  and  liabUitii 
due  and  owing  by  the  testator,  banded  over  to  the  res 
doary  legatee  and  her  husband,  who  gave  th^  receipt 
and  acknowledffments  for  the  same ;  and  that  the  wutl 
of  the  eetat«  bad  been  administered  by  the  executoi 
and  it  concluded  by  snbmittiiw,  that  he  was  not  bomn 
and  ought  not,  by  reason  of  we  premises,  to  be  con 
pelled,  to  exhibit  an  inventory  of  the  goods  of  the  d< 
ceased,  or  to  render  any  account  of  the  administratic 
thereof ;  wherefore  he  prayed  to  be  dismissed  from  tb 
decree  calling  upon  him  so  to  do. 

Bof^ord^  in  support  of  the  protest,  submitted,  th 
the  executor  was,  by  the  comprehenuve  releaee  glvt 
bjr  the  residuary  l^tee,  in  which  her  hnsbana  hi 
joined,  discharged  from  exhibiting  any  inventory  an 
account;  that  all  the  proceeds  of  tbe  estate,  after  tl 
payment  of  the  debts,  liad  been  handed  overbyhin 
and  that  he  was  not  now  to  be  called  upon  to  aeooui 
[He  cited  Millinglon  r.  SorOft  (1  Lee,  «26).] 
Ht^ard,  conto^  was  stopped  by  the  Court. 
Sir  H.  Jbnnxb  Fust.— The  ease  of  ^Huy  r.  JiuA» 
(1  Hagg.  lOG)  is  decWve  of  the  question.  It  isj 
matter  of  duty,  and  part  of  bis  oatb,  for  an  execil| 
to  deliver  an  inventory  and  account  when  called  up) 
to  do  so.  Here  is  a  release  of  an  extraordinary  ka 
drawn  up  by  the  executor  himself,  a  solicitor,  in  | 
own  office,  cont^ning  a  discharge  from  all  ^msa 
from  the  beginning  of  the  world  to  the  day  of  its  da 
I  have  no  heeitation  in  overruling  the  protest,  andi^ 
recting  the  executor  to  exhibit  an  inventory  audi 
count.  The  question  of  costs  may  stand  over  until  | 
case  ta  finally  disposed  of. 
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nCE-CHANCELLOR  KNIGHT  BRUCE*S  COURT. 

HXS  ROTAL  HlOHKKSB  PBIKCK  AUKBT  V.  StBAROK. — 

Taw  Attduvkt-Gbckul  v.  SxuK.-~Dee.  14  tmd  10, 
IM^  tmdJtm.  10,  1849. 

fl^  Pj  iqpw  ft>  ZVyyipftBii  Gatalogti*—Ii^function 
— Praettce — Actum. 
He  wirtilor  Pmprietor  of  an  unpuUithtd  U%erary 
«r  orturtKs/  JFenf  w  ail(fi«rf  to  rtatmm  Partiety 
MmmA^t  «tC«M«/  a  KnowUige  of  the  Sti^«ctt  of 
mdI  >r«*i,  fnm  jmbUfkimg,  wiMoHf  CbfuoK,  a 
fiirt^fwiiM«ng>Mij^  Kfen^JrtN^,  ami  eommeMiingon 

lU  PMieatim  of  a  itacriptnt  CataUtme,  made  If  C- 
mitim  t»*  Camtaa  of  A.<md  B,,tK«  PtatHtirt  Con^ 
MrtoW  Plmml^  m  ike  Suit,  (Oe  Meatu  of  wtaHttg 
aiici  »0v  WMAt^  obUnmetf)t  of  Btchif^t  exeeutod  fy 
A.  ami  B.y  tie  Produce  tf  tMHr  combined  priocOe 
Labam;  fir  their  jmwaU  Use,  ami  tut  pMiOted  If 
liem, «  m  hOtifirmm  If  O.  wUk  Property  ^  A. 
mtd  B. 

Vidmje  m  eseemtei  If  them  th^  are  entitled  to  retain  in 
a  Stmte  f^Privatf,  and  to  withhold  from  Publication; 
mdmdk  Bifkt  of  Priva(fie  not  hit     GifU  of  In^ 
fnmmnMef  aome  of  the  Etehingt  to  private  Friendt; 
mtrhr  ftiemgthe  PlatetiniheHemdaof  a  PrinUr, 
telaieAprmioiu  for  the  Vee  <^  A.  emd  B,;  nor  If 
dr  Hk^  Ikmt  Tm^MWumt  iwfv  taken  wiihota  thw 
Ouaa,  the  Platm  bemg  their  wtdeubted  Property. 
lieJt^^  A.  and  B.  extendi  to  the  Preeentionof 
Perteiu,  miimty  obtauntu  a  Knowledge  of  the  Su^eete 
ef  the  SdtinfMy/rom puNithing,  without  their  Coneent, 
m  Dmrifdien,  •  Smmmnty,  or  a  Catalogue  of  them. 
IW  bill  in  this  caw  stated,  that  her  Hajaety  the  Queen 
imi  the  ptaintiff  had  occarionall^,  tor  their  amusement, 
mk  dnwinga  and  etching  being  principally  of  lab- 
jBlief  priTate  and  domestic  interest  to  themselves,  and 
eCvtaieb  etchings  they  had  made  impreanons  for  their 
m  wty  and  not  for  publication.   That,  for  greater 
lonCT,  aach  iuptaauons  had  been  for  the  most  part 
■all  lif  Bcans  <Df  •  private  press  kept  fixr  that  purpose; 
tti  At  plates  thensdves  had  been  ordinarily  Icept  by 
hrBi|aity  ukder  lock,  and  tiw  inpresrions  had  been 
fiwiiasMaeof  the  private  a^artmentaof  her  Majesty 
*i  Via^K  and  in  such  pnvate  apartments  only. 
tWt  fta  defendanti^  Strange  and  Jad^,  had,  in  some 
HMff,  ibtsinrd  acnne  of  such  impressions,  which  had 
km  iBii^iiilioaaly  taken  from  some  of  suoh  plates, 
alM  thcT^y  been  enabled  to  form,aod  had  formed, 
agsnoT  or  coUection  of  such  etchings,  of  which  they 
'"tended  to  make  a  public  exhibition,  without  the  per- 
mimaa  oC  her  Majesty  and  the  plaintiff,  or  either  of 
thsa.  Hid  sniast  their  wilL   That  the  defendants  had 
<emft3ei  sod  prepared  a  work,  which  had  been  printed 
aii  peUisbed  by  the  defendant  Strange,  of  which  the 
or  cover  was  aa  Ibllowa:— A  descriptive 
fititigie  of  the  Boyal  Victoria  and  Albert  Gallery  of 
WRML**  [Then  ndlowad  a  quotation  from  Sbak- 
^"ft.}  **  London.   .   .   .   Every  pur^aser  of  this 
otslegBe  will  be  presented  (by  permunon)  with  a  fsc 
nfle  oi  the  aotograph  of  either  her  Mmesty  or  of  the 
Pnaee  Consort,  awraved  from  the  origimu,  tfae  selec- 
tiia  Uag  left  to  the  purchaser.  Price  sixpence."  And 
*kid  work  had  been  compiled,  printed,  and  published 
^  the  defendant  Strange.   [Then  followed  a  long  in- 
tndoction,  stating  the  general  nature  of  the  subjects, 
ndthen  a  detaikd  list  of  sixty-three  etchings,  with 
*— iiiinJsluiji  observations  on  them,  and  various  &cts 
«c  stteged  &ets  relating  to  them.]    That  the  catalogue 
wrid  Dot  have  been  made  except  from  impresBions  sur- 
WftiUuosly  obt^ned.   That  the  impressions  were  in- 
twad  &a  |«ivate  uae,  and  not  for  public^ion;  and 
^  few  had  been  given  away,  and  those  only  to  pri- 
^  bicndiL_(aQ  which  is  set  forth  in  the  pMntuTs 
mm'A).  The  biU  thn,  as  amended,  chained,  that, 


as  to  some  of  such  impressions,  tha  same  were  prodnoed 

and  obtained  in  the  fulowinff  manner;  certain  of  the 
plates  were  given  to  Mr.  Brown,  a  jtrinter  at  Vlnd- 
sor,  for  the  porpose  of  printing  off  certain  imprea- 
nons  thereof  for  her  Majesty  and  the  plaintiff;  and 
the  Bud  Mr.  Brown  employed  therein  a  petaon  of  the 
name  of  Middleton.  who,  without  Mr.  Brown's  conssnt 
or  knowledge,  and  in  violation  of  the  confidence  re- 
posed in  him,  took  impressions  thereof  for  himself;  and 
the  said  Jas^r  Tomsett  Judge  has  bought,  or  in  some 
manner  obtained,  the  same  from  the  said  Middleton.** 
And  then,  among  other  charges,  it  was  charged,  **  that 
her  Majesty  the  Queen  is  interested  in  tlu  subject- 
matters  of  tiib  soity  or  sane  of  them,  and  ^t  tha 
Attorney-General  ovgfaL  by  rcaaon  thereof  to  be  a 
party  defendant  hereto  far  and  on  behalf  of  het  Ma- 
jesty." It  was  tlien  prayed  that  the  defimdants  might 
oe  ordered  to  deliver  up  to  the  plaintiff  all  impreasions 
and  copieaof  the  said  several  etchings  respectively  made 
bjr  the  plaintiff;  and  that  they,  their  servants,  &c., 
might  be  restruned  by  injunetion  fix>m  exhibiting  the 
said  gallery  or  collection  of  etehimjrs,  and  from  making, 
&c.  copies,  &c.,(a8  read  in  the  judgment  of  the  Court); 
**  and  that  the  said  defendants,  their  servants,  agents, 
and  workmen,  may  be  in  like  manner  restrained  from 
selling,  or  in  any  manner  publishing,  and  from  printing 
the  said  descriptive  catauigu&  or  any  work  being  or 
puiporting  to  be  a  catalogue  of  the  sud  etchings;  and 
that  all  the  copies  «f  the  said  e«ta]<^e  in  the  pMsssston 
or  power  of  the  said  defendanta  may  be  given  up  to  be 
destroyed."  The  biU  was  filed  on  the  20th  October, 
1848,  on  which  day  the  four  affidavits,  on  which  tha 
iujanction  against  the  defendant  Strange  was  granted, 
were  filed.  On  the  23rd  October  and  4th  Novem- 
ber the  bill  wss  amended  and  re-amended.  Contem- 
poraneously with  this  suit  wss  an  information  filed  by 
the  Attorney-General  against  the  same  defendant,  m 
most  respects  similar  to  the  bill,  and  praying  similar 
relief.  Mr.  Edward  White,  the  solicitor  of  the  plain- 
tiff, by  his  first  affidavit,  said,  that  his  Boyal  High- 
ness, on  the  ooMsion  of  making  his  affidavit  informed 
deponent,  that  he  recollected  that  on  one  occanon 
some  of  the  plates  were  sent  to  Mr.  Brown,  a  {oinia 
at  Windsor,  for  the  purpose  of  taking  some  impres- 
sions for  her  Majesty  and  himself.  ....  And  that 
the  Prince  farther  informed  him,  that,  according  to  the 
best  of  his  recollection  and  belief,  the  above  was  the 
only  occasion  on  which  any  of  the  plates  were  out  of 
the  enstody  of  her  Miyesty  or  of  himself ;  and  that  all 
other  impressions  from  such  plates  were  made  from  the 
said  private  printing-press  in  the  royal  palace,  in  the 
presence  of  her  Majesty  and  of  himself.  Mr.  White, 
in  another  affidavit,  said,  that,  on  the  17th  October,  he 
had  an  interview  with  the  son  of  Strange,  who  admitted 
that  the  catalogue  was  printed  by  his  father.  Mr. 
George  Edwwrd  Anson,  keeper  of  her  Majesty's  privy 

Snrse,  among  other  things,  deposed  to_  receiving  tiie 
escriptive  ctUalogne  directed  to  ha  Majesty ;  "  and  I 
say,  that  I  know  the  etchings  mentioned  in  the  said 
catalogue,  and  I  know  that  the  same  are  kept  with 
great  privacy  by  her  Majesty  and  his  Royal  Highnesi^ 
and  that  impressions  of  such  etchings  are  kept  in  the 
private  apartments  of  her  Majesty,  and  in  such  apart- 
ments only ;  and  that  a  fe  w,  and  very  few  only,  of  uiem 
hare  been  ^ven  to  some  of  the  friends  of  her  Majesty 
and  the  Pnnce;  and  I  believe  and  have  no  doubt,  that 
no  such  collection  as  that  advertised  for  exhibition  in 
the  said  catalogue  could  have  been  formed,  except  from 
impresrions  surreptitionaly  obtdned  from  the  private 
apartments  of  her  M^estv;  and  I  believe  and  have  no 
doubt,  that  the  same  has  been  so  formed."  The  affida- 
vit of  his  Royal  Highness  Albert  Prince  of  Saxe  Cohorg 
and  Gotha,  Consort  of  her  Majesty  the  Queen,  after 
referring  to  the  catalogue,  said,  that  the  etchings  were 
made  by  her  Higeslgr  wd  Dimi^  fw  thdr  piivate  vm. 
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and  Qoi  for  pablteation,  «b4  that  "  we  had  k  private 
press,  firom  which  we  occarionaJIy  printed  impreisioia 
of  U»  etchi^ ;  aad  that  the  {tete*  were  ainl  are  kept 
lacked  up  by  her  Miyeetv,  in  order  to  prevent  the  same 
beeonung  pnUie;  bnt  taiit  copieB  of  the  impresnoiM 
ivbre  placed  aad  left  in  eeveral  of  the  private  afaxt- 
nents  of  her  U^esty  at  Windsor,  and  in  such  private 
•partmenta  only."   That  "among  snch  etchings  an 

grtnuta  of  mTself,  the  Prince  of  Wales,  the  Princeei 
lyal,  and  other  meniben  of  the  royal  fanuly  and  per- 
8(»ml  Mends  of  her  Majesty ;  and  that  many  of  tnem 
were  drawn  by  her  Majesty  from  life  and  afterwards 
trwsferred  to  copper,  and  etched  her  Majesty  and 
Uyself;  and  amount  sath  etehinM  are  portraits  of 
some  of  oar  &vounte  don,  t^cen  by  her  Majesty  and 
myself  irom  life,  and  etchinn  from  old  and  rare  en- 
navings  in  the  posBeesion  of  her  Majesty,  and  several 
nom  nch  origtaid  derinn  as  in  the  add  eatdogne 
lAentioned,"  &e.  That  ^' the  im^enhms  of  the  said 
etchings  were  intended  for  the  pnvate  nee  of  her  Ma- 
jesty and  myself  only;  and  that,  although  copiea  of 
some  of  them  have  been  given  occasionally  ana  very 
xarely  to  some  of  the  personal  friends  of  her  Majesty, 
one  to  one  friend  and  one  to  another,  yet  I  say,  speaking 
positively  for  myself,  and  to  the  brat  of  my  belief  few 
ner  Majesty,  that  no  snch  colleotion  as  that  so  adver- 
tised for  exhibition  as  aforesaid  was  ever  given  away 
by  us  or  either  of  usy  or  by  onr  or  either  of  our  per* 
missioD."  Tliatt  **  I  believe  and  have  no  doubt,  that 
no  sBch  collection  could  have  been  fomwd^  except  by 
impressions  surreptitioUBly  and  improperly  obtained; 
and  that  the  tame  has  been  so  formed.  And  I  believe, 
that  the  defendant  William  Strange,  or  hn  confederate 
or  Qonfederotes,  the  person  or  persons  really  in  poesessien 
of  the  collection  advertised  mr  exhibition,  must  have 
ohtuB«d  and  did  obtain  the  Sane  from  some  persim  or 
persons  snrreptittonsly.  And  I  say,  that,  b^  whatever 
iseans  the  same  were  obttaned,  the  exhibition  of  the 
sad  etohingb,  or  of  any  of  them,  is  without  the  sanction 
and  against  the  widtes  of  her  Majesty  and  myself ;  and 
that  such  exhibition  will  be  in  the  highest  degree  of- 
fensive to  her  Majesty  and  mysdf.  I  say,  that  I  be- 
Meve  that  such  catalogue,  and  the  descriptive  and  o^r 
remarks  therein  contained^  could  not  nave  been  com- 
piled or  made,  except  by  means  of  the  possession  of  the 
imral  impreaaions  the  said  etchings  so  surreptitiously 
obtauMd  ai  aforesaid."  The  affidavit  then  spoke  of 
tlw  time  of  the  fiwt  of  the  intended  exhibiti<m  first 
coming  to  the  depovwnt**  knowledge.  Upon  thcne  nm- 
teriiAa,  <n&  the  sBme  20th  Oct<^T,  an  order  vras  made, 
iHtereby  William  Strange,  his  ^nts,  servants,  mm 
workmen,  were  restrained  from  exhibiting  the  gallery 
or  collection  of  eichinn  in  the  bill  mentioned,  or  any 
of  such  etchings,  and  from  making  or  permitting  ttf  be 
made  any  sach  en^vinge  or  copies  of  the  same  or  any 
of  them,  and  from  in  any  manner  jpublishing  the  same  or 
any  of  them,  or  from  parting  with  or  disposing  of  the 
same  or  any  of  them,  and  from  seDiog  or  in  any  manner 
publi^ing;*  and  from  printing  the  descriptive  catalogue 
in  the  bill  mentiwied,  or  any  work  beii^,  or  purporting 
to  be,  a  catidogoe  of  the  said  atehiim^  untifhe  diould 
have  folly  answered  the  bilL  or  the  Conit  riionld  mi^e 
ordw  to  the  contrazy.  On  the  6th  Norember  a  motion 
was  made  fair  the  exteui<nt  of  the  injunction,  so  fiir  as 
the  etchii^  were  concerned,  to  other  defendants;  and 
on  that  occanon  the  same  was  extended,  the  motion 
being  supported  by  the  foUowiiq;  affidavit,  filed  on  the 
4th  llovember*  :•— Mr.  J,  B.Brown^H  printer  at  Windeor, 


*  It  ll  neeesiaiy  to  state  the  effect  of  this  evideace,  as  Om 
motion  for  dUsoIviag  the  lojonetion  u  against  Strange  *u 
bttard  on  the  astomption,  u  hb  Honor  underttODd,  that  a 
material  htt  tlierda  eontifamJ,  rit.  that  MiddletMi  was  the 
sarvMt  of  Mr.  BteWn,  the  prltter,  Ms  rfdadttod  on  boOt  ridet, 
aal  as}  wMhm  Oi^  tlH  ugtMt  WnM  bs  obsotte. 


by  his  affidavit,  stated,  that  he  was  entrusted  by  her  Ma- 
jesty and  the  Prince  Consort  with  the  printing  of  impree- 
eionsfrom  plates-whieh  had  been  engraved  by  them,  and 
wasao  ettpWed  ftnm  October,  1840,  to  NoTember,  1847, 
and  that  he  faithfully  sent  all  theperfiect  impressions  to 
Windaor  Castle.  In  thb  Wmrk  Mr.  Brown  employed  s 
journeyman,  whom  he  named,  and  in  whom  he  had 
confidence,  as  pressman,  who  Mr.  Brown  swore  be 
believed,  as  he  had  been  informed,  had  secretly  nude' 
impressions  of  the  plates,  which  impreesiotis  he  retidn*: 
ed  without  the  consent  or  knowledge  of  Mr.  BroWn,i 
and  which  was  in  violation  of  his  duty,  and  of  the  con- 
fidence reposed  in  him  by  his  master.  A  man  named 
Whittington,  formerly  in  the  employ  of  Mr.  BroWn, 
swore  that  he  recollected  the  taking  off  the  iropressioiui 
command  of  her  Majesty,  and  that,  although'  th( 
journeyman  employed  as  heme  mentioned  always  re- 1 
turned  to  Mr.  Brown  all  the  print  paper  didifeiea  oit^r 
yet  be  haMtually  took  off  copies  for  nimseif  on  card  oi 
common  jMper.  The  deponent  alao  swore  that  he  had| 
about  thirteen  of  such  impresrions,  which  the  joumsy- 
man  gave  him,  and  that  about  a  year  and  a  half  aM 
Jasper  Tomsett  Judge  met  him  in  the  street,  and  told 
him  that  he  f  Judge)  could  make  it  worth  h&s  while  il 
he  wished  to  obpose  of  the  prints.  Mr.  J.  F.  Lawreine,^ 
of  Windsor,  deposed  that  he  knew  Mr.  Jasper  Tottnett 
Judge,  and  reeonected  bearing  a  rumour,  four  or  tfre 
months  ago,  that  Judge  had  a  colleotion  of  printt  and 
etohings  made  by  her  Sbjesf^  and  Prince  Albert;  and 
afterwards  met  Judge,  and  said  to  him,  *'  I  understand 
you  have  some  drawian  of  the  Queen's  and  FHoee 
Alberta f*  To  which  Judge  replied,  "Oh,  you  are 
quite  welcome  to  see  them.**  l%at,aboutaiiionthiAa 
such  eonversation,  and  not  more  than  three  er  fbnr 
monthe  ago,  deponent  called  at  Judge's  boose,  wbe 
then  produeed  a  portfolio,  with  Aant  dehty  prhilaia 
it»  and  said  that  they  had  been  a^fraved  by  tin  Prtosa 
and  the  Queen.  That  the  deponent  observed  the  aaaiM 
of  the  Queen  and  Prince  Albert  on  them,  and  noticed 
that  on  some  of  them  the  stgnatures  or  names  appealed 
revmed,  as  they  would  be^  snpposnig  the  nanee  had 
been  engraved  on  the  plates  aa  the  signatures  voold  be 
usually  written ;  and  that  these  prints  were  on  sepaiste 
sheets  of  paper,  some  of  which  appeared  to  the  de- 
ponent, Mr,  Lawrence,  to  be  card-board  paper,  and  one 
or  two  amwored  to  be  riazed  fodscap  paper.  The  de* 
fendant  Stranjue,  after  una  extension  of  the  injnnetion 
to  Judg^  pat  m  hii  answer,  by  which  he  denied  that 
he  haain  any  manner,  Mtber  anneptitiondy  or  oAmV' 
wiae,  obtained  or  posaeaaed  himadf  m  any  impreanraaof 
the  etchings,  or  copies  of  tiiem.  Believed  thU  the  de- 
fendant lir.  Jasper  Towsett  Judge  purchased  osrtai» 
tepreaaionfl  of  ue  etddnga  from  one  Middletoa,  oae 
onfy  of  wlueh  etchings  was  aent  to  him  (S^nge)  for 
the  purpose  of  Irein^  mounted,  and,  with  this  exeeptieSf 
he  denied  that  any  Hnpreeaions  were  in  his  pooscaasop 
power.  He  believed  that  the  defendant  Judge  lUone 
had  been  enabled  to  form,  and  had  formed,  a  coHectieA 
of  the  etohiiwS'  He  said,  that  about  the  end  of  Au- 
gust, 1B48,  Judge  called  on  Mm,  saying  he  had  a  co^ 
lection  of  the  etdiii^B,  frfiieh  m  rinwad  to  StramM  i> 
September,  and  pmpoaed  to  Ibim  to  6]dlibHtiIWI^if  hsr 
Majesty  and  the  PrbMa  M  not  ohjeet,  at  the  IBgnUm 
Hail,  or  aome  other  publfo  inatitntitni  of  eqaai  r>- 
^lectolrility ;  and  that  Strange  should  advaaos  the 
funds,  and  be  and  Judge  shoold  share  equally  the  [oe* 
fits.  Be  thm  bdievea  that  the  impieaaiixis  had  not 
been  improperiy  obtained,  but  that  the  same  bad 
come  into  Judge's  hands  faiiiy  and  honestly ;  and  afWr 
the  interview.  Judge  wrote  the  descriptive  eatalc^, 
which  Straii^  tlien  printed,  striking  off  only  fifty-ote 
copies,  after  which  the  type  was  braken  up.  He  be* 
lieved,  that,  on  the  9th  October,  1848,  Judge,  with  a 
view  of  bringing  t^e  subject  of  the  exhibition  to  the 
natioe  Of  h«r  U4ifla^«d  «h*PriDoe»  and  of  aaoertrf^ 
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•  it  WW  «li$wted  lo,  ««t  thm  «opl«B  «r  the 

OMMcif  tteBdnsMLMidothm  tkeoatalegae 

MAtMtha  AntinliMriHm  ht       neeivBd  tlmt  tb* 
•xhibitMM  «M  ahumwTtit  of  by  Imt 

A  BMnrieT,  is  wUeh  it  wu  Bai4  that  Mr. 
.ftabdior,  ted  stated  tiMtfiMt,  vpon  wfatoh  he 
1 1*  teke  no  fiAer  itepe  In  it,  sad  nbandoa 
i^vkieh  be  hmi  moeoraingly  done;  and  be 
denied  that  he  emr  tlmoteaed  or  intended  to 
Hck  cxihifaitiaB,  «r  to  nake  mj  «^es  or  en- 
gf  tbe  etebinga.  H«  Mod,  that,  erer  ^nce  he 
of  the  ol^eedon,  Iw  was  andoai^  ae  a 
lini  md  dvtifU  eabject,  m  enrf  rMmeet  to  comply 
iNk  the  wiihee  of  the  Q»Nn,  not  only  1>y  abandoning 
lh»  iihihUinii,  bat  by  defiToiinc  vp  9&  eofim  of  iht 
MlalMei  ia  Ua  power,  «  bar  Majesty  mght  dlnet ; 
■■i  a£»  by  pving  lua  aauaam  that  m  w«nld  nntber 
'  be  A  patty  to  any  e^ibitiea  of  the  «t^- 
'  "  Bof  tbeeatalogne;  and  with  thii  view 
»«MM*inam  had  taken  plaM)  between  Mr.  W.  H. 

t  iQ&ntor  on  hia  benaU^  and  Mr.  White,  on 
beUr  <tf  W  MaiMty  and  the  Prinoe.  That  in  this 
CHMipaBdaet  ail  diav^teet  to  the  Qseen  was  dia- 
cMiri,  airffomiriiinT  iMir  that  the  prooeedinga  were 
m^Btatti  without  Mr.  Sfarange  having  an  opportunity 
i^«^lnsrtiaB,  and  an  olfor  to  abetwi  from  the  exhi- 
U6m,  to  giTv  up  the  eopiee  of  all  eatalogues,  and  to 
|iee  iafoiMatiun  as  to  how  the  etdili^  WMe  ohtoioed, 
aetesi  he  was  able;  and  he  wis  met  1^  a  demand  of 
and  of  BiLpreeaion  of  vwmt,  that  bek|^  re- 
f  em  the  nond  tiiat  it  wmU  bo  an  admiflrion  of 
Mr  fliiet  on  13m  partof  Mr.  Stnuue,  wfai^  he 
and  mA^nantly  denied;  and  tiiii  corre- 
ooaed,  witii  an  vBv,  th^  if  Mr.  Strange 
pre  np  aM  copies  of  ^  the  oatolegnei,  and  nn- 
wt  to  pabliw  the  same  w  tatf  rinitar,  the  in- 
I  and  bcH  dionld  be  dtsmiseed  without  eoete, 
was  inroad  to,  exeept  that  the  dismissal  Avald 
to  with  eoati,  ao  as  to  save  Mr.  Stoange  harmlees  from 
which  modifieatten  wH  refnsed.  The  answer 
to  my,  that  Mr.  Strange  was  altogether  nn- 
i  of  bnrh^  done  anylhing  respeeting  tiie  exhl- 
d  tatdegiiB  oentrafy  to  law,  or  having  acted 
iAaaasbceomcBauiffcl  and  dnttfal  sabject 
efha-MMty  tibeQsMn;  and  that  he  ii  both  monlly 
mi  Jsgalfy  free  from  all  iaputattoa  of  wrongdoing 
aatoaaod  W  Ifaa  MB ;  and  he  iwiita,  ttM^  aa  a  natter  <rf 
Anct  ngbt,  be  is  entitled  to  pnUish  and  oircalato  the 
e,  «sd  that  the  plnoiifF  has  no  l^al  right  to 
neb  pnblseation;  and  that  he  is  willing  and 

 to  AssgD  whoterer  legal  rights  be  may  hare  to 

paMU  lbs  rstaVrynf,  and  to  abandon  its  pnblioation, 
ad  to  give  np  all  eomeB  in  his  possession  or  power,  if 
the  hdbnaatioB  end  bill  be  fismissed,  and  the  defend* 
aolbe  indeflnufied  for  all  ooste;  and  he  enbmitted  to 
tta  Covt,  wfaethsr  her  M^geaty  tiie  Qnom  has  any  in- 
iHBitm  thek^ri  matters  in  tbeamt;  and  Indsted  that 
IfaBsynl  H^ffanees  Prinoe  Albert  faai  no  right  of  pro- 
as^ m  any  of  Aa  dmfrinci  or  atdiiagi^  or  impresrions 
tmattKaama,  wUflbfanvaMendoDeorenontedbyher 
■■jmj  Ifa  Qoaen  aIeoe>  orielnay  with  hisRo val  High- 
warn;  md  th«i  Us  Royal  Highneis  had  nemht  in  wis 
•riltorastoatB  tbe  exhibitioB  «r  pnbUoatton  of  the  same, 
mayofthees;  and  he  insisted  tiiat  his  Royal  Hwhness 
ea^k  to  bar*  (firtiMoiatied  what  drawings  or  otcnbigs, 
erwModona  from  uie  same,  he  olahned  aa  his  o  wn  pro- 
fsttf ;  md  (he  deAndant  elaimed  the  beneat  of  «hls 
ehwolton  in  the  same  way  as  if  be  had  demnrred  to  the 
M.  A  netsee  of  Bsotbn,  fiw  the  7tfa  December,  was 
by  niiaasii.  to  dtassive  ^  Injanotton,  eo  fiv  as  H 
'  *r^/^»'"  ^igntM,  aswanta,  and  voikmMi,'from 
erfaiyiw|iaWhhtng,aMt#ompwiHaR 


the  deecitptive  eatriogne  In  the  bUl  mentioned,  or  any 
work  being  or  pnrporting  to  be  a  catalogne  tif  the  saia 
etchings.  On  it  being  staied  that  die  defendant  had 
that  nonrii^  filed  amdaTits  In  answer  to  affi&Titgi 
filed  by  the  plaintiff  the  previons  day,  the  motion  was 
ordored  to  stud  orw. 

ZV«.  14  «NNf  16.— jgamff  said,  he  ^meared  befine  tha 
Court',  pnnnant  to  a  notice  which  bad  been  given  by 
the  defendant  Strange,  to  more  to  diseolre  the  injanction 
which  had  been  granted  against  Mm,  so  ftr  as  itsooght 
to  rastrain  him  from  scflin^,  or  In  any  manner  pnbnsh- 
ing  or  printing,  the  descriptive  oatalogne  in  bill 
mentioned.  {iTm!^  Bneet  V.  C— Tbia  is  a  limited 
application  to  dissolve  an  injunction  in  part.  If  T  re- 
eoiieet  rightly,  when  the  application  was  made,  this  par- 
tieolar  portion  of  tbe  case  which  is  now  before  me  wai 
one  en  which  I  expmsed  a  considerable  difficulty  at 
the  time.  I  thought,  upon  the  whole,  however,  that  it 
was  tile  r^ht  coarse  to  grant  the-  injnoctiott.  I  re- 
quired an  undertaking  as  to  damagn,  which  was  givnt 
mth  great  readiness,  certdnly.]  The  bill  itself  state^ 
that  her  Majesty  and  her  consort  had,  for  their  amuse- 
ment, occasionally  made  drawings  and  etchings,  prin- 
cipally of  snbjecta  of  privsto  and  domestic  interest  to 
Aemselves,  and  of  which  etohines  they  have  made  im- 
presrions  tor  their  own  use,  and  not  for  publicstionj 
that,  for  greater  privacy,  such  impressions  hod  fox 
the  meet  part  been  made  by  means  of  a  private  presi^ 
and  the  plates  themselves  had  been  ordinarily  kept  by 
her  Majesty  under  lock,  and  the  impressions  nave  been 
[daeed  m  some  of  the  private  apartments  only  at  Wind- 
sor; that  the  defendant  Strange,  and  Mr.  Jasper  Tom- 
sett  Judge  and  Mr.  J.  A.  F.  Judge,  in  some  manner  ob- 
toined  some  impressiona  snrreptitionalv  taken  from  the 
plates,  wfaerebr  they  had  been  enabled  to  form  a  galleiy 
or  eoUectioQ  of  such  etchings,  of  which  they  intended 
to  make  an  exhibition,  without  or  against  the  pennls- 
won  either  of  her  Majesty  or  Prince  Albert.  The  re- 
marks and  criticisms  in  the  catalogue  were  perfectly 
unobjectionable,  unless  so  far  as  a  mind  of  great  delicacy 
and  refinement  might  think  them  too  flattering  or  laud- 
atory, although  the  writer  might  think  that  the  works 
were  such  as  language  could  scarcely  do  jastice  to.  It 
was  not  pretended  that  the  description  in  the  catalo^e 
contained  anything  contrary  to  public  taste  or  public 
decency.  The  injunction  hud  been  obtained  upon  foul 
affidavito,  one  or  iridch  was  made  by  Mr.  Georra 
Anson,  who  atoted  that  the  Imprea^ona  were  kept  u 
the  private  apartments  of  the  Castle ;  and  his  Royal 
Hignuess  also  swore  that  they  were  kept  in  the  private 
apartments  of,  and  printed  off  at  a  private  press  in,  th« 
Castle.  The  Information  had  been  filed  with  great  pre- 
cipitancy, even  before  an  answer  to  an  application 
from  Mr.  Strange  to  the  illustrioua  personages  or  their 
servants  could  be  obtained.  The  Court  would  see  that 
Mr.  Strange  had  been  represented  throujfh  the  pres^ 
which  communicated  the  proceedings  in  this  Court,  in 
a  very  questionable  light  indeed ;  he  was  charged  with 
being  a  parly  to  what  was  termed  an  improper  and 
surreptitious  obtaining  of  the  etchings.  [_Knight  Bniee, 
V.  C— The  cat(d<^e  appears  to  be  printed  by  Mr, 
Strange.  I  ^h  to  know  whether  he  was  the  pub- 
lisher 08  well  as  the  printer  1— whether  it  appears 
tiiat  the  defondant  printed  the  catalogne  for  him- 
odf  or  for  any  other  petson  ?]  The  catalogue  never 
has  been  published.  It  was  printed  for  himself,  and 
with  a  view  to  a  joint  speculation  between  himself  and 
othen  in  the  speculation,  but  at  his  own  expense,  and 
at  his  own  press.  It  was  unfortunate  that  such  charges 
hod  been  made  as  these  contained  in  these  proceeding 
against  a  respectable  tradesman.  Mr.  Strange,  in  his 
answer,  denied  that  he  had  in  Miy  manner,  either  but- 
reptitiously  or  otherwise,  obtained  or  possessed  himself 
efany  impnsBions  of  the  etohings,  or  copies  of  them. 
He  btliered  that  the  defendant  Mr.  Jasper  Tomsett 
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Jniln  ptuchued  certain  impreauons  &om  one  Bliddle* 
(oiij%nt  tlui  one  only  of  each  impresdons  was  sent  to 
Hr.  S^nge  for  tiie  purpose  of  oelng  mounted ;  and, 
vitii  tikis  exception,  lie  denied  that  any  impresuons 
wm  in  his  posaesdon  or  power.  Ue  believed  that  the 
defendant  Judge  alone  had  been  euabled  to  form,  and 
bad  formed,  a  collection  of  the  etchings.  He  said, 
that,  about  the  end  of  August,  1848,  Judge  called  n^tt 
him,  saying  he  had  a  collection  of  the  etchings,  wmch 
he  uiewed  to  Strange  in  September,  and  proposed  to 
him  to  exhibit  them,  if  her  Majesty  and  the  Prince  did 
not  object,  at  the  ^yptian  Htdi,  or  some  other  place 
of  equal  respectabintv ;  and  that  Strange  dionld  ad- 
vance the  funda,  and  he  and  Judge  should  ahare  equally 
the  profits;  and  he  then  believed  that  the  impreanoiu 
had  not  been  improperiy  obtained,  but  that  the  same 
had  eome  into  Judge's  hands  and  honestly,  and 
that  the  catalogue  was  sent  openK^  and  undiaguisedly 
to  the  palace.  [JTni^AijBnMV,  v.C.— DoesBIr.Strange, 
in  his  answer,  state  the  reason  for  sending  themt] 
Yea;  he  says  it  was  to  bring  the  subject  under  the  no- 
tice of  her  Majesty  and  his  Koyal  Highness.  He  says 
that  the  catalogue  has  never  l>een  published.  What- 
ever might  be  Mr.  Strange's  right  as  to  the  matter  in 
question,  he  had  instructed  his  counsel  to  say,  that,  as 
one  of  her  Majesty's  subjects,  he  owed  to  his  Sovereign 
a  duty  much  beyond  what  the  law  imposed  upon  him ; 
he  offered  a  voluntary  tribute  of  loyalty  to  her  Majesty, 
and  of  duty  to  her  illustrious  consort.  The  Court 
would  scarcely  presume  any  evil  intention  on  the  part 
of  individuals  who  had,  before  publishing  the  cata- 
logue, applied  to  those  who  might  &ncy  themselves  to 
be  aggrieved  by  the  publication,  and  had,  at  the  very 
outset,  brought  it  under  their  immediate  attention.  In 
piopoung  the  exhibition,  Mr.  Strange  might  have  acted 
under  a  mistaken  notion  of  what  might  m  agreeable  to 
the  wishes  and  desires  of  those  who  were  of  such  ele- 
vated rank ;  but  the  case  was  destitute  of  any  evidence 
shewing  that  he  was  actuated  by  any  evil  intention, 
or  that  he  had  been  guilty  of  any  wilful  misconduct. 
There  was  nothing  to  lead  the  defendant  to  believe  that 
Mr.  Jasper  Judge  was  not  the  bon&  fide  owner  of  the 
etchings,  and  had  follower  to  do  with  them  what  he 
pleased.  It  was  adnutted  that  man^  copies  had  been 
made  of  the  royal  etching  and  distributed  by  her 
Majesty  and  his  Royal  Highness  to  various  personal 
iHends.  It  was  a  novel  doctrine  that  there  was  any 
l^al  offence  in  collecting  copies  into  one  place.  What- 
ever might  be  Mr.  Strange's  rights  at  law  or  in  equity, 
the  moment  he  knew  that  the  publication  was  disa- 
greeable to  her  Majesty  he  stayed  the  publication.  It 
was  to  be  hoped  that  the  time  would  never  come  when 
the  duty  of  a  subject  to  his  Sovereign  would  not  be 
measured  by  what  could  be  rieidly  enforced  at  law. 
However  this  might  be,  it  was  difficult  to  understand 
how  the  rights  of  any  one  could  be  interfered  with  by 
the  making  of  a  catalt^ue  describins  the  articles,  and 
making  remarks  upon  them  in  the  shape  of  fiiendly,  if 
not  flattering,  criUcism,  Assuming  that  an  illustnoua 
personsge  or  a  nobleman  chose  to  employ  a  portion  of 
his  leisure  upon  certain  works  of  art,  wHich  might  be 
found  at  various  places,  what  power  was  there  known 
to  the  law  to  preveot  any  person  from  embodying  in  a 

1)ublication  the  result  of  his  acquaintance  or  know- 
edge  of  those  works  1  If  there  was  anything  ofFenuve 
to  morals  or  law  in  such  a  publication,  the  remedy  would 
be  in  another  court.  At  all  events,  although  the  owner 
of  a  print  might  prevent  another  from  publishing  a 
copy  of  it,  it  was  impoceible  to  prevent  the  other  from 
describing  iL  and  pnntiog  and  publishing  such  de- 
scription. The  learned  counsel  put  the  case  of  private 
theabicak  at  a  royal  court,  in  which  certain  ladiea  and 
gentlemen  of  the  court  toolc  a  part,  and  eontended,  that 
no  one  had  a  right  to  restrain  a  puUieatiou  describing 
vhat  had  taken  plaoe,  by  any  one  vho  accidentally  ac* 


quired  a  knowledge  of  the  dnunatio  entertainxikflad 
The  two  rlnsnm  of  cases  most  analogous  to  the  prtaat 
weretiioM  relatiiw  to  the  puUicatiMi  of  letters  writtei 
between  private  mends,  and  those  relating  to  the  puh 
lieation  of  lectures.  v.  Pritekard,  (2  Swanat.  413j 
decided  by  Lord  Eldon,  shewed  that  the  property  in 
letter  remained,  to  a  great  extent,  and  for  quau6ed  pux 
poses,  in  the  writer ;  out  that  was  not  the  present  case 
There  the  production  of  the  mind  of  the  sender  was  in 
trusted  to  the  hands  of  another  for  a  qualified  purpose 
The  case  of  lectures  also  differed  from  this,  the  right  o 
property  in  the  lectures  clearly  remaining  in  the  partj 
who  delivered  them.  The  present  was  a  case  in  whicli 
a  Prince  Consort  having  executed,  certain  works  of  art 
a  party,  who  was  aware  of  their  nature  and  Talne,  pro 
meed  to  describe  and  eritime  them,  which  he  was  ena 
bled  to  do  merely  by  the  exerdse  of  his  own  fiaenlttea 
and  his  own  intellect.  As  to  any  injury  to  private  aiu 
personal  feelings,  the  Court  could  not  regard  that  aa  i 
part  of  the  case ;  the  question  was  strictly  one  of  lav 
applicable  to  property.  Whatever  the  deciaon  of  tht 
Cfonrt  might  be  ae  to  the  matter  of  right,  it  waa  thede 
fendant*s  anxious  wish  to  consult  the  wishes  of  he 
Majesty  and  his  Royal  Highness,  although  he  wooli 
not  permit  an  injunction  to  exist  agiunst  him  unless  i 
was  warranted  by  law:  yet  what  was  done  by  the  Conr  < 
would  not  govern  the  defendant  Mr.  Strange,  who  callat 
upon  the  Court  to  dissolve  the  injunction,  in  order  ttur- 
it  miffht  be  ^ewn  that  whatever  he  did  enbeeqaentiy 
was  done  voluntarily,  and  not  from  compulsion,  fie 
undertook  that  he  would  not,  under  any  ctmnmstonea^ 
or  from  any  lootive,  do  any  one  act  in  reference  to  the 
catalogue,  or  in  reference  to  what  was  oompluned  of  in 
this  information,  of  whldi  either  her  Miyesty  or  his 
Royal  H^i^mess  could  fsel  the  dkhtest  disapprobatioo. 

Warrmy  on  the  same  mde,  referred  to  tne  cases  oS 
Sovtht^  Y,  Sherwood  (2  Mer.  435)  and  Lord  Oranard  v. 
Z>tfn«in,  (I  B.  &  B.  207),  for  the  purpose  of  shewing 
that  the  Coui-t,  in  deciding  cases  of  this  description,  re- 
fused to  pay  any  attention  to  allegations  as  to  the  feel- 
ings of  patties,  which,  however  natural,  were  wholly 
irrelevant  to  the  question  of  property  or  no  property, 
and  thate^uitydidnotinterfBreby  iiyunctitmtopniiiah 
or  prevent  mjury,  but  merely  inquind  as  to  the  exist- 
ence of  any  radnttve  property.  The  question  was  also 
one  of  juiisdiction:  this  Court  had  no  power  to  prevent 
even  a  crime,  there  being  the  pro^  tribunals  for  sneh 
cases.  If  a  legal  right  w«re  in  existence,  a  Courtof  law 
must  decide  it ;  but  it  was  only  where  a  right  to  pro- 
perty was  in  danger  of  being  interfered  wiui,  that  the 
owner  of  that  property  was  allowed  to  come  to  equity 
for  protection.  Throughout  the  whole  of  the  bill  there 
was  an  omission  of  any  assertion  of  property  in  these 
copies  of  etchings.  The  expreemon  "surreptitiously," 
which  had  been  used  in  reference  to  the  mode  of  obtain- 
ing them,  had  been  also  omitted  from  the  amended  bill. 
Indeed,  it  was  quite  possible  that  the  defendant  might 
have  lawfully  obtained  copies  from  some  of  tiie  friends 
of  her  Majestv,  or  from  some  foreign'potentate,  to  whom 
copies  might  have  been  given.  It  was  to  be  regretted 
that  the  advisers  of  her  Majesty  had,  by  these  proceed 
ings,  indirectly  attempted  to  interfere  with  the  freedon 
of  the  press.  It  was,  of  course,  a  matter  of  pride  to 
this  country,  that  it  was  under  the  sway  of  a  monarch 
thus  accomplished;  but  if  a  spectator  had  arichttocon- 
templato  any  of  the  productions  of  so  exalted  a  person- 
am, which  he  might  do  without  any  invasion  of  domes- 
tic privacy,  he  had  a  right  to  communicato  full  infoi^ 
mation  connected  with  those  productions.  This,  sub- 
stantially, was  all  that  had  been  done  by  the  descriptive 
catalogue.  Put  the  case  of  a  bontk  fide  abridgment  of 
the  litorary  work  of  another  person,  which  he  con- 
tended could  not  be  restrained  oy  injunction ;  and  he 
referred  to  Qyhi  r.  fTjfewr,  (2  Atk.  141),  to  Mr. 
Mangham's  work  m  "  literary  Fropertyy"  and  the  can 
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rMr.  AhmaM^m  Leetam. 
■t  mm  afimn  heiaa,*^ 


Tbemaxiin,  **SieiiteTC 
WM  that  fay  iriiMi  the 
Covtik  both  of  l»w  aod  oqai^,  were  nlded  In  caon  of 
ttnadeKroticB.    He  nlnnd  to  Uie  followiiig  paSMgei 
ntha  cBMogne  aa  affording  eridenee  of  the  natnre  of 
tkr  fsitaanu: — -Vo.a.  Two  Hones.   Drawn  and 
cfahed  bj  her  Mafes^,  after  a  iketeh  hj  E.  Landaeer, 
Ut,  18^   This  is  a  masteily  effort  on  the  part 
flC  her  Ujgot^ ;  it  ie  wottfay  cTen  of  Laodseer  himself. 
'VeiT  fern,  with  the  UEcepuon  of  old  and  experienced 
BBoaianah^  coald  hare  prodaeed  sndi  effects. — No.  M. 
Tw9  AcBchwomen.    Inawn  and  etched  by  Prince 
Albcst,  after  E.  Landaaer,  Jan.  10, 1842.   Very  extra- 
■iteaij  talent  ie  h«e  exhibited  by  his  Royal  High- 
mm.  It  m  cmd  to  the  best  ni  the  PriBee*8  prodnc> 
^tm,  aftd  wDud  ha  hif^y  creditable  erai  to  the  most 
aada^aitiitof  thepnsnitday."  There  oonld  snrely 
beao  gmA  ham  dene  by  intimatiuto  the  conntry  the 
pfuMney  which  had  been  made  by  its  monarch  in 
tiMse  ettnst  acqvirements.   {^Kniffht  Bnuty  Y.  C. — 
"What  is  ^  mfaaing  of  the  worda  "by  penuisrion"  at 
Ik  head  of  this  eatidogne     Probably  the  intention  of 
ttewnter  was  to  call  the  attention  of  the  royal  per- 
kthsl  it  was  hu  wish  to  send  the  work  into  the 


weridby  ihor  pcrmieaion,  and  to  withhold  its  pnblica- 
tiss  if  sach  venMson  were  not  accorded.   The  work 


lad  beee  a«lj  sent  prirately  and  proTieionally  to  the 
yalscs,  whtn  it  was,  in  the  first  place,  bronght  to  the 
JdMtiaD  of  Mr.  Anson.  The  bill  in  this  case  was  de- 
Artm^  iaasancfa  aa  it  did  not  distingiihdi  that  which 
wMthapesverty  of  her  Hneaty  and  that  which  ba- 
lap'tebMB'TdHigfaiiass.  The  stat.  3  &  4  Viet. 
cS^a.  l^ysondad,**  that  his  said  Serene  Highnesshonld 
mm  by  nrtae  of  each  marriage  aoqaire,  or  become  en- 
tiBed  tos  any  catate  or  interest  in  any  property,  real  or 
fMsaal,  to  which  her  Majesty  may  be,  or  may  become, 
fthiid  ia  any  such  right  or  manner  whatsoever,  bnt 
ttHtdMch  property  diall  be  held  and  enjojred  by  her 
miA  lUfeMT,  her  heira  and  snoccssors,  as  if  such  mar- 
riage had  wvar  taken  place,"  Her  Blajesty  was  a  cor- 
poBHssB  wok,  as  the  Qoeen  regnant  of  theee  realms ;  she 
ami  a  daaUe  caparity,  political  and  private ;  and  it  was 
■  tlm  latter  e^adty  snc  came  before  the  Court.  The 
Ufl  eoght  to  have  steted  that  the  property  in  the  etch- 
iiff  waa  as  bath  hw  Majestr  and  the  Pnnce,  one  of 
niK.  the  defcndant,  altboagh  feeling  the  ntmost 
Isy^ty  toaaids  lus  monarch,  felt  it  to  be  his  duty  to 
fnieet  Masdtf  againat  the  injanction ;  and  this  he  did 
mat  ia  a  ^csaoiptaons  spiri^  but  with  that  ooarage, 
■sdmtiss,  and  homility  which  became  him. 

.SAiiy  jfwU  followed  on  the  same  side. 

BaMifl  ia^iaired  whether  the  pluntiff's  connsel  in- 
tiBded  to  read  the  affidavita  last  filed!  He  bad  not 
lead,  nor  did  ha  intnd  to  read,  the  ddimdaiit's  affi- 
dariftL 

He  SnHeittr-Cemaral  sud  He  should  not  insist  on 
rn&g  the  al&daTita  alluded  to;  and,  on  behalf  of  his 
Bsyel  Higfancs  Prince  Albert,  expressed  his  willing- 
aa^  ea  the  part  of  himself  and  his  learned  friends,  Mr. 
SajL  Tm^mrd  and  Mr.  W.  M.  Jaaus,  to  bear  any 
WBe  Ibr  the  coone  which  had  been  pursued  against 
tha  ihft  niTsals  in  this  case,  eepecially  for  the  supposed 
haste  and  precipitancy  compl«ned  of.   There  had  at 
•■e  time  been  a  supposition  that  the  case  might  have 
hsea  k«^:fat  to  a  termination  without  the  present  dis- 
cassioa;  but  this  had  been  rrndered  imposrible,  on  ac- 
amat  tk  the  demand  of  a  full  indemnity  for  costs  and 
fXMmMti.    He  wisbed,  and  thoee  who  instructed  him 
widied,  that  the  caae  might  be  trested  as  if  it  were  that 
«f  one  of  the  lowest  of  her  Majesty's  subjects.  \_KnigH 
Braic,  V.  C.^ — Upon  the  question  of  morality  and  pro- 
priety, I  bare  heard  nothing  substantial;  nothing  has 
Wa'^U  that  approaches  to  a  justification  of  the  mo- 
nfi^  mt  propriety  of  printing  the  catalogue.  The 
gMiiiw,  whetbcr  tha  Coart  can  intarfiu^  is  a  vary 


diffiBtent  question,  and  may  be  one  of  Importanee  and 
difficulty  aa  to  tUa  partof  the  iigiiiietion.]  Itisad- 
mitted  that  the  qncmon  of  hw  waa  the  first,  the  main, 
the  most  Important  one  to  be  determined.  It  was 
dear,  that  the  object  of  the  proposed  publicatlMi  was 
the  realisation  of  profit  from  a  joint  speculation  between 
Mr.  Judge  and  Mr.  Strange.  The  analogue  was  to  be 
sold  at  the  price  of  6(1.,  and  was  to  form  a  portion  of 
the  profits.  Leaving  out  all  condderations  of  propriety 
and  molality,  and  dealing  with  this  as  a  plain  questiou 
of  law,  he  submitted,  tbat^  according  to  the  well-known 
principles  of  law,  the  injunction  was  clearly  sustain- 
able, llie  case  did  not  turn  upon  the  question  of  copy- 
right, but  upon  the  clear  ana  abeolnte  property  which 
her  Majesty  and  his  Royal  Highness  had  in  the  etch- 
inn,  copies  of  which,  without  their  knowledge  and 
without  thrir  consent,  it  waa  propoasd  to  exhibit  for 
the  pecuniary  benefit  of  Mr.  Strange  and  Mr.  Judge. 
The  Court  was  dally  in  the  habit  of  restraining  paruiss 
from  making  use  of  the  property  of  others,  contrary  to 
the  will  and  disporition  of  the  owners  of  the  property. 
This  practice  extended  to  property  of  every  description. 
The  value  of  the  property  in  question  could  not  be 
doubted.  The  circumstance  that  these  etchings  had 
proceeded  from  her  Majesty  and  her  illustrious  consort 
would,  of  courw,  attnct  conriderable  public  cnrioiity 
and  attenti<m.  No  one  could  doubt  that  the  catalogue 
itself  alone  would  produce  a  large  profit  to  the  pub- 
lisher. It  would,  of  course,  be  much  sought  after  by 
persons  of  fiwfaion,  and  artists,  and  all  who  felt  an  in- 
terest In  tiie  fine  arts.  It  had  been  sdd  tiiat  they 
eonld  have  been  no  valiie  to  penona  of  such  elevated 
rank;  bnt  It  mlriit  be  imagined,  fox  the  purposs  of 
alignment,  that  these  august  personages,  wiuiing  to  do 
g<wd  to  some  charitable  institution,  might  have  permit- 
ted an  exhibition  of  them,  the  profits  of  which  dionld 
be  devoted  to  the  charity.  About  a  century  and  a  half 
ago,  the  Earl  of  Arundel  returned  from  the  East^  with 
a  collection  of  marbles  of  the  meet  valuable  deecnption, 
which  he  presented  to  the  University  of  Oxford.  Thrir 
value  chiefly  connsted  In  the  inscriptions  which  u>- 
peared  upon  theuh  titrowliw  the  greatest  poarible  light 
upon  the  chronology  of  Greece  and  ancient  history 
generally.  Could  any  one  doubt  that  a  deseriptiva 
catalogue  of  those  marbles,  shewing  the  light  they  cast 
upon  history,  would  have  been  a  moet  valuable  woriCy 
of  great  value  and  importance,  and  would  have  been 
productive  of  great  profit?  No  one  could  doubt  that 
the  £arl  of  Arundel  might  have  sustained  an  injune- 
Uon  against  any  such  publication.  [^He  then  put  the 
cases  of  catalogues  of  Itbmries,  of  dramatic  representa- 
tions, of  publications  of  chemical  discoveries  obtuned 
by  the  genius  and  industry  of  others,  of  valuable  re- 
cipes in  medical  science,  and  also  of  trade  marks.! 
\_lCnight  Brwxy  V.  C— Would  a  discharged  banker^ 
clerk  be  allowed  to  publish  the  accounts  «  all  the  em- 
tomers !  I  do  not  mean  to  say  whether  there  li  any 
analogy  to  this  ease  or  not.]  It  is  submitted  that  lu 
would  not  [He  referred  to  the  decision  of  Viee-ChaiH 
cellor  Wigram  in  a  similar  case,  (  Tipping  v.  Clmrtey  2 
Hare,  383),  and  read  the  judgment  from  the  short- hand 
writer's  notes;  and  referred  to  Maeklin  v.  Ri^ardtom, 
(Ambler,  604),  where  notes  of  a  new  play,  "  Love  k  la 
Mode,"  had  been  taken  by  a  short-hand  writer,  and  the 
play  was  attempted  to  be  represented,  but  It  was  re- 
strained; G«v.  PnlcAarrf,  (2  Swans.  413);  Pereivat 
Y.  Phipp$^  (2  V.  &  B.  10);  Po/m  v.  OatMercoIe,  (1  CoL 
666);  Govatt  v.  mnvard,  (1  Jac.  8t  W.  304);  Green  T. 
Fotffham,  (1  S.  &  S.  308);  the  cases  of  Lawraw^i  and 
Jbemeays  Lectuni;  Morris  v.  Kelfy,  (I  Jac.  &  W. 
481).]  Here  there  had  been  a  surreptitious  multipli- 
cation of  copies  by  a  person  In  the  printer's  employ- 
ment. The  vice  of  the  printer's  presnnan  clung  to 
the  transaction  throughout.  Chief  Justice  WUmot,  in 
Srkfgmtm  r.  6^  (Wiimot*a  Caiea  and  Oplnkos 
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68),  lud  sud,  on  Uus  poUt^  that  whmwtx  UtaJt  ndi 
tiuofp  took  tnm  ia  theii  tuntsd  state,  tnd  that  p«r- 
tiUonii^  KoA  eantoaiiw  then  Mt  among  velatioM  and 
fiiends  would  not  pnxuy  tbe  |^ft>  or  pfotwt  it  agwart 
•quity.  *'Xiet  the  hand  reeeiTiii^  it,"  aaid  kisXar4- 
**  be  ever  to  ebaste,  if  it  came  tbrongh  auch  a 
oomipt  and  polluted  channel,  the  obligaUw  of  nutita- 
tion  tnuat  foUow."  As  to  the  professions  of  Up  loyalty 
vhich  had  fallen  from  Mr.  Stzange,  throvgh  nia  coim- 
wl,  it  was  iuoonaistent  with  what  had  actually  takeu 

{ilace  in  thia  matter.  The  motive  ibr  aendiag  tne  cata- 
Qgue  to  the  palace  admitted  of  man  than  one  explana- 
tion, e^eciaUy  unce  an  indemnity  a^axnat  all  ooeta  and 
expeuMe  had  been  asked  as  a  condition  for  itayiug  the 
proceedings.  I<Iothing  more  was  desired  than  tfa^  the 
august  personages  for  whom  they  appemd  should  pxa- 
aerre  that  calm  and  dig^aifisd  forheamnee  which  misht 
be  ei^iected  from  them,  and  more  waa  not  nquiredat 
Ac  handa  of  the  Court  than  that  which  it  would  gire 
to  the  meanest  subject  who  appeared  before  it. 

TtJ/ourd^  SetjU,  on  the  same  side,  contaoded,  that 
the  Court,  both  upon  principle  and  authority.  coiUd  do 
no  otherwise,  than  refuse  the  meUm  for  diseolvoK  the 
injunction.  The  case  on  behalf  of  his  Royal  HigEnfM 
is  not  put  upon  the  law  of  copyright,  hut  npim  the 
actable  right  to  protection  agamst  the  invasion  of  the 
pghts  of  property.  The  omisMon  of  the  word  *'  paint- 
ings" in  the  Cwyrigbt  Act,  it  must  be  admitted,  is  to 
h*  zc^vettecL  In  the  preset  ease,  a  part  of  the  value 
of  this  ptopM^  arose  from  the  eircunistanee  that  it 
fiotmed  «  p^  Of  a  royal  colfection,  and  is  the  lesult  of 
tike  oeenpations  of  those  ugost  penonuea  in  their 
domeedc  retireneni  attd  dignified  l«aure.  The  casea  of 
Agf  V.  Curi  (2  Atk.  312}  and  ne  Dvie  o/Qytaiderty 
T.  ShibUart,  (cited  by  Justice  Willea  in  the  great  case 
of  MUiar  T.  lajflor^  4  Burr.  2303*  2417),  a»  in  point. 
In  the  latter,  Lord  Claiendon  had  givu  a  copy  of  his 
"History  "  to  a  gentleman  of  the  name  of  Gwynne,  who 
thought  right  to  print  and  publish  it,  or  announced  his 
intention  of  doing  so.  The  Court  was  of  opinion  that 
the  party  mi^ht  make  every  uae  of  the  eopy,  except 
that  of  making  a  copy  by  mulUplying  it,  which,  it 
must  be  preanmed.  Lord  Clarendon  never  gave  him 
Vntiunity  to  do.  The  injunctitm  was  acquiesced  in.  The 
instance  of  an  abridgomii  has  beni  put  as  beyond  the 
rqach  of  an  iiyunction  ;  bvt  that  is  not  this  case.  What 
vould  he  sud  of  a  person  who  had  elandeatinely  ob- 
tained acsees  to  the  repositories  of  an  author,  who,  so 
mr  from  sediing  publicity,  sought  to  preserve  hia  ra- 
iment? IKntgh  Brvot,  V.C.— Your  case  is,  that 
Middleton  was  a  person  entrusted  with  the  posstMion 
qf  articles  of  this  kind  for  apteticalarpurpose,and  that 
he  made  use  of  that  poasesutm,  so  acquired,  and  so  given 
in  confidence  for  a  particular  purpose,  for  another  and 
Indifferent  purpose,  agaioat  the  will  of  the  employer.] 
That  is  so.  The  oerendaots  in  this  case  do  not  ev^  . 
•taod  in  so  &vout!able  a  position  as  lachimo,  who 
had  taken  an  inventory  of  all  the  paintings  in  the 
UNHnber  of  Imogen,  for  he  had  been  introduced  to  the 
mansion  by  her  husband,  and  waa  a  guest ;  but  in  Uw 
present  case,  according  to  the  legations,  a  party  ia 
oideavQuring  to  avail  himself  of  Vut  treachery  of  a 
VOikman,  and  seeking  to  profit  by  it.  The  rfeht  of 
Wf^vrty  in  thie  case  is  of  a  higher  and  clearer  descrui- 
nou  than  that  founded  upon  copyright^  namely,  Uie 
light  to  the  exclusive  use  of  the  property  which  the 
d^ndants  have  attempted  to  make  use  of.  Copyright 
is  not  a  simple,  but  a  complex  idea,  including  twe 
things,  which,  although  not  incompatible  with  each 
otiur.are  at  least  entirely  distinct,  namely,  the  right 
U  publication  and  the  riaht  of  exclusion.  'The  author 
claims  the  right  of  multiplying  copies,  and  after  his 
vwu  express  pnhUeation  he  can  claim  the  tight  first  to 
»»«  to  the  world,  in  the  kmeet  wnse,  hia  work,  m- 
cwwfttftbimMlf  all  th«  pcoUa  whinh  eaa  aomto 


the  mvltiidicstlaa  of  copies  lotiw  laggeet  piiailifa  m 
tent,  and  to  araain  to  himsslf  the  fiutlMr  immm^  i 
pseseai  npataun  aad  distant  fcme  wludt  ha  aa^f  b*! 
io  aara.  Baia  the  illustiiou  plaintiff  ia  oawtiaidto 
iw  a  higher,  as  a^trior,  and  a  men  sacred  x%bt  daa 
that  of  u  author  to  his  copsm^;  for  the  elaim 
tuoilar,  in  some  re8peet&.  to  that  <tf  an  author  fc»  b 
unpublished  works,  or  of  an  artist  to  the  oontiiUMd  pr 
vac^  (tf  unpublished  etehinn  wd  engravings,  to  ppoinr 
which  all  tne  judges  have  admitted  such  a  puty  luw  a 
undcHibted  and  indefeasibla  tight.  All  the  judges  i 
the  fiunous  case  of  Millar  v.  Tojflor  eonowasd  I ' 
admitting  tiie  right  and  pn^terty  of  an  amthos  t ' 
be  secuied  against  copies  of  his  manuaeript  mUk  ■ 
it  continued  unprinted,  and  before  he  had  detnrmi— i 
ou  giving  it  out  to  the  world.  The  case  of  JfiflSnr  ii 
raWor  relatod  to  the  pnUioatioa  of  «ThonaMi%  Sat 
sons;"  and  Mr.  Juatioe  Wilfes said,  "If  a  parky,  -«ah 
had  merely  leave  to  puruae  a  manuscript,  publiAnd  i 
that  was  not  within  the  statute  of  Anne— that  in,  it  wn 
n*t  an  infriagemMt  of  oopyright;  it  was  not  lara» 
certainly  it  was  not  trespass ;  it  waa  net  sn  indittofc 
crime.   The  phyrioal  pn^erty  of  the  anther  in  tl 
original  manuscript  remained;  but  it  was  a  groan  viot 
tion  of  a  valuable  right."   And  Mr.  Justice  Yates,  M 
fining  from  the  other  three  ^udgea  of  the  Court  • 
Queen's  Bench  wio&  the  ^uastum  of  the  author'n  rigi 
and  property  in  hia  own  ideas,  his  thou^ita  and  1m 
guage,  after  he  Iiad  published  it  to  tlu  wsrl<^aa«i 
"  Moet  oertainly  the  sale  pfoprietor  of  ai^  cofy  bb^b^  . 
determine  wheuer  he  we«U  print  it  or  net.  M 
peteen  takes  it  to       press  without  his  caiiaonl>  W 
certainly  a  trec^Msaer,  althoii^h  he  came  bv  it  loffi 
meana,  aa  by  loan,  or  by  devolution,  for  he  tresMiM  ' 
the  bounds  of  hie  tnut.   Ideas  are  free;  bn^  whiU  ft ' 
author  confines  them  to  hie  study*  they  are  like  biida  ii 
a  cage,  which  none  but  he  can  have  a  riaht  to  laLflgr 
foe,  till  he  thinks  proper  to  emancipete  thoBB,  they  a>> 
under  his  own  dominion.   It  is  certain  every  man  fa* 
a  right  to  keep  hie  own  sentimcnla  if  he  jMeaaes:  far 
has  certainly  a  rif^t  to  iudge  whether  he  will  makt 
them  pi^lic  or  commit  them  only  to  the  sight  of  faa 
friends.   In  that  state,  the  manuscript  ia  in  every  mmat 
hie  peculiar  property,  and  no  man  can  take  it  froti 
him,  or  make  any  use  of  it  which  be  has  not  authoriaad 
without  being  guilty  of  a  violation  of  hie  property 
And  as  evwy  author  or  propnetw  (Mf  a  mannwcript  l^i 
a  ridit  to  detennine  wlietlier  he  will  publish  it  w  aoi; 
he  bsa  a  right  to  the  first  publication,  and  whoeve*  de- 
prives him  of  that  priority  is  guilty  of  a  muiifaet  wxow, 
and  the  Court  have  a  rignt  to  stop  it."  Thoee  simple 
words  clearly  expMSs  the  grounds  upon  which  lavamed< 
liie  right  of  hia  ELoyal  Hi^iiees  to  retain  the  injunetiom. 
What  ie  sought  to  be  protected  is  property,  in  the  hjghi 
est  sense  of  uie  term,  for  it  is  acquired  by  creation,  ft 
is  not  Uke  property  in  the  vulgar  aMise  of  the  wen^ 
that  is,  visible,  tangible  property  acquired  at  an  esc^ 
pease  of  poands,  shtllings,  and  pence,  out  it  is  entirely 
the  result  of  the  genius,  labour,  and  skill  of  the  indi- 
viduals ereaUng  U.  Tlie  case  might  be  put,  wliiflk.  is 
not  uncommon  to  Uuoe  who  have  appeared  as  anthow 
befon  tlie  woiil,  vt  to  those  wlw  having  taloits  imbm 
to  make  them  known  only  ia  the  dme  of  intiwil» 
friends— I  allude  to  autobiography  intended  only  to  h% 
seen  by  the  writer's  children,  or  by  his  relativaej  «r 
the  case  might  be  put  of  a  poet  who  desires  to  write  «t 
poem,  but  making  this  subeidiaiy  to  tiie  efforts  of  Ids. 
daily  life,  developing,  however,  ^e  pn^^ress  of  aa  in- 
dividual mind,  amid  particular  scenery,  and  who  mi^t 
contemplate  the  bequest  of  it  as  property,  to  be  madft 
pubUc  after  his  death — will  it  be  said,  that  if  the  Beet 
or  autobiographn-  sent  the  mannsnrqpt  to  be  copied  1^ 
a  stationer,  and  a  copy  were  sunsptttuHuly  mads^  or 
the  document  were  lost  in  the  street^  and  that  it  vmm 
priBted^theCowtwiUwitblmtditipntoettni}  [fi* 
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IfaM  lUUiuJ  to  tbe  Aet  far  protecting  DnmBtio  Copy- 
i^l^l,  S  &  6  Viet.  e.  4S,  sDcl  peiirted  oat  tbe  anskigy  H 
bote  to  thii  ease,  aad  tbm  priaeiplM  of  justfoe  iipon 
im  oadi  omb,  tiie  pwyorty  -wm  pvDt«ot«d.  Th« 
t  «f  AumU  v.  Smitk  (Ifi  Sin.  182;  12  Jar.  723) 
rafao  cited  m  beuiw  on  the  quwttw.]  Thewta" 
pabtished  by  Mr.  Stnoige  wu  not  a  mm  enn* 
tkn  of  the  picturee,  atatiDg  that  they  had  been 
mw^  nti»  iij  prodoeed  by  theee  wboee  Banes  weie  mrit- 
•nte  Ami— it  was  a  caAalogne  of  what  woold  appear 
te  be  sa  esisth^  exbibttioD,  entitled  the  *'  Koyal 
VielMia  a^  Pmice  Albert  GaUery  of  Pioturei "  Any 
ase  seadtnc  the  catatogoe  a  oentoiy  hence  would  hrfer 
Ikat  thetc  had  rally  been  sadi  an  exhibHten  **  by  per- 
■^rfeM"  itf  the  royal  penonagea,  nd  that  every  one 
fsytegU.  bad  been  at  liberty  to  select  the  fae  simile 
mm  «C  the  aatograpfw.  If  the  d^ndanrt  conld  sne- 
Ond  ta  dHsolvi]^  the  inijimetion,  and  efltabtiah  Ms 
t%fct  tte  pnUication,  it  woold  rest  in  htm  for 
wmtj -•^ht  yeaa.  Besldee  tUs^  ihe  eatalone  gare 
l^dMMaad  anlfcaatKtf  tbe  -pietneB  from  imcaitbe 
had  bm  naie.  la  MM  tnstance,  the  4e- 
ibaltakBD  vpen  tfaeniselTee  to  correct  the  h- 
Ma  tbe  picture;  take,  for  iafltaace,  "  Ne. 
n  Old  Man.  Dmim  by  Priaee  Aibert 
ber  Majesty.  Deoember  SOtbj  IMO. 
in  the  date  affind  by  her  Hajeaty  to 
tUmg.  It  would  Bppeerte  hare  basn  coceoated 
the  Queen  on  ttie  20th  January,  1640«  which  was 
wanths  bdbte  her  Majesty  received  her  first 
BoaeiBtheart  from  Sir  George  Hayter.  The 
■S'  to  fellow  the  figm  *!'  was  accidentally 
4  by  the  Qaeen;  ooneeqaeitdy  ftfa  work  was 
id  b^  her  Ibjeety  on  December  20th,  as  appears 
.**    Hew  £j  tills  diffiir  fnm  the  ease  of  a  penon 


had  aocen  to  prtvirte  memomi^  or  a  poritet- 
%Mk,  er  a  dcA,  hi  wUeh  isffiTlduds  mignt  faava  noted 
ftM^dalaaand  ammtwecel  Waa  not  Ala  aa  norfi 
fw  pnteetioa  ae  eny  of  Hum  wfakh  had  been 
Asl^  h  wbidi  proteeUon  had  been  gmated,  as,  fbr 
eett^jrie,  Ibe  Post-office  Direetoryt    Thi»  catidogiR 
fl^k  tailb,  a  Mitory  of  fhe  pmgreas  in  art  by  tmw 
ycmmagn.   Ko  lady  or  gnrtleman  uriio  mi^ 
a  pofftion  of  Msnre  in  literttnn  or  art  can,  if 
'  nn  be  diHolred,  be  eeenre  fhMn  the  viola- 
•  rigiits  of  pmperty.   The  Trine  of  property 
of  nothing  bat  mlim.   Is  It  not  a  dsroga- 
1  Ae  vttlae  of  proper^  tmt  it  last  its  priracyt 
some  one  eatalogned  {he  pietnres  of  an  artiM, 
'  ^  obocrrations  on  fate  pw^rees,  woidd  not  that 
by  tnjoncHon?    The  bMatrolest  Mlitea 
peraonageB  might  Indaoe  Ham,  on  the 
M  nationl  dishcas,  to  oreKxnm  the  re- 
whiah  they  nowfctl  to  ha*e  tfie  mdnotlOBs 
r  ieiroe  how  exposed  to  pttbKe  ciHleigm.  "Were 
eatalogwB  of  Stowe,  FonthiU,  and  Strawberry 
edd  fbr  a-wryh^ih  prioet  Some 
loee  a  Tcry  high  pnee:  some  eo  mndK  as 
Where  woold  be  the  jnstice  of  Allowing  a 
ifintrrely  to  catalogne  the  actnal,  tengible,  and 
1  pn>perty  of  a  genUeman  or  nobtomuit    If  the 
itomake  a  ealak^tie  were  eonceded,  Hie  right  of 
Mlow^  and,  of  eoatee,  the  right  to  cemm)n. 
Awe,  V.  C— A  description  might  be  pub- 
lof  an  wafinidied  phstvre  In  ata«rtilBtr8'tttid{o,  of 
to  aaMpoaHien  aod  gnwphig,  vhidi,  %llboirt  MiHg 
IbdaH^  isiglit  rtfeet  tbe  artM^  raln.l  Put  the 
dHk4f  a  jeMQg  vtiit  MHMth^  %K  tfos  of  Ae  p'riMa 
Sy  ofland  to  osdiflntteti  hi  ^feMnlluUf  Hall, 
'  wvrita  wtn  dcoulbed  and  vritlcAM^  ita  such  a 
■■  serionriy  ta  itflorfm  iHth  his  stiMMs.  In 
pkea,  Mr.  Strange  has  dene  thislrlth  a  perfect 
!of  Oe  raamwr  in  lAfleh  these  copies  ««re 
'  te  fhe  MMMid  piaee,  ft  la  imnatefM 
tk.  «ii  «MtiMl,tlwt11iboV 


met  is  to  make  a  penmiary  proAt  by  fhe  exhAMoa. 
Mr.  Strange  and  Mr.  Jndge  were  to  participate  in  Uw 
prsAts  from  the  joint  nteoaUUon.  It  has  bem  stated, 
that  it  is  possiUe  Mr.  Strange  may  hare  ima^ned  that 
^e  eepies  had  been  obtained  from  some  fbmgn  poten* 
tate,  bat  Uie  oatalogne  is  as  answer  to  that;  and  a 
pnbfisher,  a  man  of  boriness,  is  snppooed,  it  most  be  pra- 
samed,tohaTemadeaUneed^falinqntries.  Sapposepro- 
perfy  is  fonnd  in  possession  of  a  pawnbroker  or  a  deakr 
m  nuoine  stores,  what  wonld  be  tbe  feelings  of  any  rea- 
sonable person  on  being  told  that  such  a  penon  had  asked 
noipestionrelatingtothepropertTt  Why,  it  would  only 
aggravate  the  offence.  Althon|fn  the  propertr  in  the 
paper  or  card  on  which  the  etching  was  migltt  be  in  the 
party  who  had  pnrehased  them,  yet  how  can  it  1>e  son- 
poeed  that  a  journeyman  printer  could  Mrly  have  00- 
tamed  poasession  of  that  idiieh  was  property,  namHy, 
the  etebings  themselves  ?  About  tiie  moral  features  of 
sneh  a  trmisaction,  there  can  be  no  question.  The 
Court  can  entertain  no  doubt  that  t^e  property  in  the 
etchings  was  obtained  by  a  hmdi  of  tmst,  against 
which  protection  can  be  given  In  eqnitr.  As  to  As 
diaige  of  precipitancy  in  commencing  tnese  proceed- 
ii^  it  was  justified  by  the  manner  in  whi^  the  fiKt 
of  the  intended  exhibition  came  to  the  knowledge  of 
her  Majesty's  advisers,  by  a  cotalo{|;ne  enveloped,  vnae- 
eompenled  by  any  veml  or  written  request  or  tx- 
}danatien.  immediately  on  the  receipt  of  tbe  packet, 
a  eommanication  was  made  by  Mr.  White  to  Mr. 
Stiange's  sen,  who  said  bli  father  was  out  of  town, 
and  some  delay  must  take  place.  Why,  this  is  one  <n 
the  boldest  adventures  in  the  ami  ale  of  coolnes.  How 
little  have  the  nartiea  caved  about  the  feelinss  of  those 
whose  privacy  has  been  thus  invaded,  and  whose  rights 
are  about  to  be  violated  by  a  public  exhibition.  Had 
her  fifegcs^  advlsen  hesitatM,  the  mhKhief  wouM 
have  been  done,  and  then  they  woidd  have  been  x»- 
proaehed  with  delay.  The  present  Is  preelaely  the  ease, 
tdthig  the  whole  of  the  dmHMtaneei  together,  la 
which  those  who  apprehend  a  i^rong  ought  to  have 
acted  with  promptitude.  The  charge  made  against  t^s 
defendants  u  not  that  of  stealing,  b^t  that  the  etchings 
had  been  "  surreptitioosly  obtained."  An  appeal  has 
been  made  to  tbe  Court,  upon  fhe  ground  that  the  li- 
berty of  the  press  bad  been  attacked  by  the  injunction. 
It  cerbtfnly  u  right  to  protect  works  wWdi  give  Im- 
mortaHty  to  thought ;  but  when  liberty  exceeds  its 
boundaries,  and  when  matt^  which  are  intended  feor 
privacy,  are  made  pubHc  by  these  who  seek  to  reidlM 
tiie  pecuniary  advant^;es  of  a  j<dnt  speculation,  H  Is 
neeeamiy  ftr  the  sake  of  liberty  Stsdf  to  interpose.  It 
has  been  said,  that  there  was  a  toneh  of  despotism  abotit 
thia  injunction.  Why,  it  touches  upon  notning  but  (3ie 
ri^n  of  property — the  right  which  every  man  has  to 
reserve  his  productions  for  his  own  or  his  friend's  use, 
and  that,  without  hfe  permissioB,  they  should  not  bo 
submitted  to  the  inspectionandgnKeof  the  whole  world. 
Is  there  not  another  species  of  despotism  besides  tiiat 
iHil<Ai  takoi  flie  form  of  executioners,  great  armies,  and 
tyrannical  decrees?  Is  there  pot  a  despotism  in  the 
exercise,  the  more  harsh  and  offensive  mm  the  wont 
of  Bemibility?  It  is  the  pfuvince  of  ftelawto  curb 
aad  restr^  liberty,  that,  by  moderating  it,  It  may  be 
preserved.  What  is  the  ffespotism  attempted  heni 
Why,  the  true  question  ts,  whether  then  is  to  be  taj 
private  life  at  allt  Whether  there  Is  to  be  a  right' 
OsDtped,  on  the  part  of  any  otte^bo  ehoeee  to  dbtaln  pbe- 
seasiott  of  works  it  art  which  hav«  been  prepared  pri- 
vately, and  an  intended  for  the  social  circle,  to  de- 
scribe and  diritieise  them,  And  bring  tiiem  beibre  the 
world  ?  This  is  the  sort  of  despotism  attempted  te  be 
metulssd  In  ^le  case  befon  the  Court.  It  has  be«h 
sud  that  the  right  is  not  intended  to  be  exercised.  It 
My  iwt,  bo^rever,  1n  vhrAyt  poMwssed  by  parties  by 
irtWtt  flidi  B  teneMsIoa  ti  ninh.  tlie  qneBthm  fan 
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general  one.  Mr. Strange,  by  his  coanael,  said,  "Only 
let  me  have  this  right  esUblished,  and  you  shall  see  my 
SMOings  of  loyalty  and  dnty,  and  with  what  grace  they 
will  operate  apoD  me,"  Bat  her  Majeety  may  not 
gways  have  to  deal  with  such  loyal  subjects.  Eveiy 
Xaglish  lady  i«  not  so  fortunate  as  to  receive  that  ho- 
SMge  which  Mr.  Strange  is  so  willing  to  render.  In 
what  situation  is  every  lady  in  this  country  to  be 
placed,  whose  productions  in  art  some  Individual  may 
think  It  worth  hU  while  to  exhibit  ?  And  although  I 
may  weU  conceive,  that  there  are  very  few  eases,  in 
which  the  productions  b;f  private  individuals,  selected 
from  the  library  or  drawmgrooro,  would  become  soat- 
toactive,  as  no  doubt  these  are.  to  Mr.  Strange:  yet 
*  are  many  cases,  in  which  other  consequences  would 
foUow,  from  sending  to  a  young  lady  a  catalogue  of  this 
description,  and  following  it  by  a  menace.  I  will  not 
tut  that  7"  intended  in  this  case,  for  I  cannot 
"diveinto  the  depth"  of  Mr.  Strange'sfbelings;  I  cannot 
give  a  solution  of  them.  If  the  Court  refused  to  grant 
an  injunction  in  such  cases,  it  would  be  tantamount  to 
a  declaration  that  there  shall  he  no  sacred  privacy  for 
the*  works,  no  matter  whether  that  privacy  exists  in 
a  loftier  station,  which  may  make  it  liiore  piecious.  in 
consequence  of  the  narrow  circle  within  which  domwtic 
enjoyment  wn  be  had  amidst  the  round  of  public  duty. 

**iSr»*  «3tists  in  the  humbler  and  lower  rBnic^ 
?L  V  «  ^'If*  "^P"'**  »  privacy  for  any  amatenr  ar- 
ttat.  If  Mr.  btrange  s  proposition  be  tenable.  Itmay  be 
well  worth  the  whUe  of  some  persons  to  print  the  ca- 
tUogue  of  the  property  or  the  works  of  any  lady  of 
fortune,  and  to  send  it  to  her,  leaving  to  her  or  her 
faends  the  choice  of  using  any  other  means  than  those 
of  applying  to  hiw  to  vindicate  her  rights.  The  ques- 
tion is  important  for  all  those  whowish  toperaervethe 
sanctity  oT  home.  Whether  the  pnbHcatfon  of  these 
J  .ff""*-  aentiments  of  honour 

md  affection  felt  by  the  people  of  tl>is  countiy  for  their 
monaroh,  is  not  the  question.   Hew  has  been  an  inva- 

?™V  t- ifP'^^i'^  Pr*™*«  property,  and  a  breach  of 
trusty  whidi  justifies  the  interference  of  the  Court. 

tr,  M.  Japuij  on  the  same  side,  observed  upon  the 
inconsistency  of  Mr.  Strange's  statements  that  >ie  had 
iTOken  up  the  type  from  which  this  catalogue  had  been 
KKTi*  attempt  to  dissolve  the  injunction, 

whidi,in  such  a  state  of  tilings,  conld  do  him  no  harm 
"^If^  that  it  was  the  defendant's  love  of 

eo^tutional  rights  that  had  made  him  sn  anxious  to 
Jtaolve  this  injunction,  the  dread  of  which  had  made 

•  ''<™rf«*»  about  the 
bberty  of  the  press.   Why,  the  humUnt  and  neediest 
workmen  in  this  country  better  know  what  was  doe  to 
the  poorest  woman  in  England,  and  would  scorn  to  in- 
^P*^.  and  note  down  and  make 

public  the  little  mementoes  of  her  domestic  life. 

Aium;^  in  reply,  said  that  there  was  no  evidence  be- 
fore the  Court  upon  which  could  be  grounded  the  prin- 
ciuU  part  of  the  long  aignment  that  had  been  addressed 
to  tte  Court,  namdfy,  that  Middlaton  was  the  servant 
<n  Mr.  Brown. 

•^H^A  "•*«^.  th**  th»t  feet  ap- 

peared in  the  affidaviUfiled  in  support  of  the  motion  to 

Mch^ss^i^j^jjjsr'*'^ 

jJ^»^"»v«tiKation,  it  appeared  that  the  notice  was 

The  Solicitor  Qtneral  then  argued  that  these  affidavits 
were  receivable,  notwithstanding  the  deflacts  of  the  no- 
tice ;  but,  if  not,  even  then  any  objection  was  too  late, 
for  the  defendant's  counsel  had  argued  the  case  himself 
and  permitted  the  plaintiflf's  counsel  to  argue  on  the 
assumption  that  all  parties  admitted  that  Hiddleton  was 
the  servant  of  Brown. 

iZusfe// denied  that  he  had  made  any  such  admisdon : 
but,  on  the  contraty,  he  had  all  along  contended,  that 


the  injunction  bad  been  granted  on  the  four  originil 
affidavits  only,  and  that  the  motion  to  dissolve  could 
only  be  made  on  the  same  materials. 

Sidiusf  Smiihf  on  the  same  ade,  contended  that  not 
only  were  the  affidavits  not  receivable,  but  tliat  the 
amendments  of  the  bill  conld  not  be  read  in  support  <^ 
an  injunction  granted  on  a  case  made  by  it  in  its 
oriniu  state. 

Ruttdl,  ia  answer  to  a  Question  horn  the  Court, 
he  ms  content  to  leave  the  argamento  on  this  bill  ss 
having  been  made  in  the  other  suit  tJao. 

Knioht  Brucb,  V.  C— It  strikes  me,  that  the  mode 
of  dealing  with  the  case  may  be  considerably  infioeoced 
by  the  absence  of  the  evidence,  upon  the  admiasioD  oi 
which,  on  all  hands,  I  understood  the  case  to  proceed. 
The  fact  in  question  appears,  however,  not  to  be  in 
evidence.  It  appears  that  notice  has  been  given  of  sn 
intention  to  read  affidavits  as  to  that  tact.  If,  howerer, 
in  disposing  of  the  case,  I  shall  do  so  in  a  manner  dif- 
ferent from  that  which  I  should  have  done  by  reason  ol 
the  absence  of  the  proof  of  the  fact  in  question,  I  sup- 
pose it  will  be  competent  to  the  counsel  6a  the  plain- 
tiff to  proceed  in  tlM  case  by  an  appUcaUon  so  framed 
as  to  introduce  the  Cut.  The  qoM^oQ  may  nera 
arise,  from  the  mode  in  which  1  may  di^Kwe  of  the 
case.  In  dealing  with  the  case,  I  wul  etuleavoor  to 
state,  whether,  and  how  fitr,  the  presence  or  abamee  <rf 
the  affidavits  as  to  the  &ct  in  question  can  properly  in- 
fluence my  decision. 

Jan.  16,  1849.— Knight  Brccb,  V.  C— On  the  20tb 
October  last,  the  day  of  the  commencement  of  this  suit, 
the  plaintiff  obtained,  upon  affidavits,  without  noUce, 
an  injunction  against  one  of  the  defendants,  a  publidtor ' 
in  London,  to  this  effect — **  to  restrain  him,  his  agents, 
servants,  and  workmen,  from  exhibiting  the  gallery  or 
collection  of  etchings  in  the  bill  mentioned,  or  any  of 
such  etchings;  or  from  making,  or  permitting  to  be 
made,  any  engravings  or  copies  of  the  sam^  or  any  nS 
them  ;  and  from  in  any  manner  publishing  the  sime, 
or  any  of  them ;  or  frx>m  parting  with  or  (Usposing  of 
the  same,  or  any  of  them ;  and  from  selling  or  in  any 
manner  publishing,  and  from  printing,  the  descriptive 
catalogue  in  tlie  pliuntifrs  bill  mentioned,  or  any  work 
being  or  purporting  to  be  a  catalogue  of  the  said  etdi- 
inga,  until  -the  defendant  shall  have  fully  answered  the 
bill,  or  this  Court  should  make  order  to  the  contrary." 
The  bill  having  been  subsequently  amended  by  adding 
defendants  and  otherwise,  more  affidavits  were  after- 
wards filed,  on  the  6th  November,  with  the  view,  ss  I 
collect,  of  obtaining  against  one  oif  the  added  defendant^ 
Mr.  Jasper  Tomsett  Judge,  who  has  been  styled  at  the 
Bar  an  author,  an  injunction  rimilar  to  that  which  had 
been  obt^ned  in  the  month  of  October  against  the  pub- 
lisher. Such  injunction  was,  I  believe,  on  the  same 
6th  November,  granted,  and  Is  still  In  force,  (gainst 
Mr.  Jasper  Tomsett  Judge.   By  it,  however,  the  case 
of  the  publisher  restrained  by  the  injunction  of  October 
has  been  treated  on  each  side  as  not  affected,  and  I  so 
treat  it  now.   In  December  the  puldisher  filed  his  an- 
swer, and  gave  notice  of  motion,  which  was  argued 
before  me  previously  to  Christmas,  and  of  which  I  nave 
now  to  dispose.    It  seeks  a  partial  dissolution  of  the 
injunction  obtained  in  October,  in  these  terms — *'  That 
the  injunction  awarded  in  this  suit  against  the  defend- 
ant (whom  I  have  mentioned),  whereby  he,  his  agent% 
servants,  and  workmen,  were  strictly  enjoined  and  re- 
strained from  exhibitiiw  the  gallery  or  collection  of 
etchings  in  the  bill  mentioned,  or  any  of  sucbetchii^; 
or  from  making,  or  permitUng  to  be  made,  any  engnr- 
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oateloene  of  the  said  etchings,  antilthe  said  defendant 
sboald  fiillr  answer  the  complainant's  biH,  or  this 
Covrt  thonid  malce  order  to  the  contrary,"  may  be 
iTwitlinl,  90  far  as  such  injnnction  restTsinB  **  the  de- 
ftiiiUu^  his  agents,  servants^  or  worl^men,  from  eelliog 
or  in  may  mmatT  {niUishin^,  and  from  printing,  the 
duutptiTC  ctfak^e  in  tbe  bill  mentioned,  or  any  work 
l^u^ar  pnportin^  to  be  a  catalwoe  of  the  siud  etch- 
!■(;•?*   AitMtantiBl  portion  of  tbe  injanction  thus,  it 
MpftMiB,  was  left  onqnestioned.   But  the  leading  fetcts 
far  pramt  consideration,  taking  them  only  from  the 
tamr  afidarits  filed  in  October^  the  catalogue  and  the 
aafwcr— tbcae  six  documents,  forming  the  evidence  upon 
vhich  the  pal^8heT*s  counsel  successfaUy  contended 
that  the  motMO  should  be  solely  argued,  may,  1  think, 
be  stated  thn : — A  lady  aod  gentleman,  the  latter  being 
iSut  pihwitiff,  having,  with  a  view,  no  doubt,  to  rational 
mad  Jfltawlic  amnaement,  learned  the  art  of  etching, 
cxaortcdfram  time  to  time,  for  their  private  use,  several 
varic*  «f  this  dcactiption,  some  from  drawings  by  them- 
adrc^  ana  fmn  otha  worka  of  art  In  their  poisetsion. 
Thcj  had  a  pnsa  also  at  their  reridence,  partly  by 
Mesas  nCvUcli,  and  partly  by  employing  a  printer  in 
thaeonkzy,  they  took  impressions  for  their  own  use 
froatte  aktcs.  The  plates  themselves  remained  in 
the  tw^Mj  af  the  pluntifF  or  of  his  consort,  or  in  the 
emtadj  aerwwHialiy,  or  rather  temporarily,  of  Mr. 
Aon,  the  [ninter,  for  the  purpose  aoove  mentioned. 
A  &w    Hat  impreasions  were  given  by  the  plaintiff  or 
hm  caasDrt  im  annually,  but  not  frequently,  to  some  of 
tbair  frioids.    It  is  probable  or  certain,  that  of  some  of 
the  iBpreasioiis  copies  were  never  given.    In  this  state 
af  rirrwisfanrm  it  was,  that,  in  October,  1 848,  appeared 
dwHsdvctiora,  called  in  the  bill  and  injanction,  and 
offi^  itaeli^  **  a  descriptive  catal^ue,"  being  a  pam- 
fUrt  «f  thirty  pages  or  more,  printed  by  Uie  deiend- 
at,  the  pvblitticr,  relating  to  the  etchings  I  have  men- 
tioaed,  eoataining  a  list  of  the  impresNons,  that  is,  from 
ntv-teee  to  nx^-fonr  differmt  plates,  etched  partly 
by  w  fUntiff  and  partly  by  his  consort.   This  list 
cnpriM  a  deaeri^iim  of  the  worV^  with  various  re- 
wmna  apim  them,  including  verv  energetic  commenda- 
tiana,  maA  of  these  not  a  few.    ^rbe  correctness  of  the 
fiat,  howvxver  obtained,  seems,  in  point  of  enumera- 
tiob  sad  cabjccta  of  the  plates,  to  be  unquestion- 
ihfe,  w^ohtthe  partictilars  and  observations  added  may 
he  inieiied  to  be  as  not  wholly  accurate,  and  not 
■hflfly  Baeeamte.    Tbe  punphlet  came  forth  in  a 
which,  as  well  as  on  the  title-page, 
rtpiiiiwatoba  **  A.  Dcsoriptive  Catalogueof  a  Gal- 
lery afElch^s,**  by  the  name  and  the  rank  of  the 
iteaiirt  aaasnt  nd  himself.   The  cover  was  em- 
HUBoed  with  an  impression  of  the  lady's  coat  of 
aad  UBoanced,  that  every  purchaser  of  the 
JM^Uet  woold  be  presented  **by  permission** — for 
as  h  ays — with  a  fiw  nmile  of  tne  auto^ph  of 
cithu,  e^itaved  from  the  original,  the  selection  being 
left  te  the  porchaaer,  and  that  the  price  is  M,   An  in- 
(ndactoay  caaay  or  narrative,  premded  or  beaded  by 
mother  repreaentatton  of  the  coat  of  arms,  states  the 
ccatcsCsof  the  work  to  be  *' a  collection  of  etchings, 
ptrfaedj  gatqae,  executed  by  **  tbe  plaintiff's  consort 
wA  hTmself,  **  which  the  proprietor"  (not  naminghim] 
*hM  been  induced  to  sabmit  to  pnblie  exhibmoD. 
AAcr  Mass  aaeodotes^  and  some  selections  from  the 
Mwi|ia|iMa  of  the  year  1840,  and  some  perspicuously 
agnmA  eompliments,  it  dedaresthe  whole  seleetion — 
fhit  ti,  the  «zty-three  or  sixty-four  etchings  or  impres- 
4am  -  to  be  **  now  aabmitted  to  the  inspection  of  tbe 
vahB^  mder  the  firm  peisnadon,  and  in  the  full  eonfi- 
•eaee,  that  a  nomeroas  class  of  persons"  would  **  highly 
iUr  and  daly  wpreeiate  them,"  and  so  on.   It  con- 
tWetwith  an  intimation,  not  that  the  jtamphlet,  or 
the  sf yajtiun  id  the  means  of  composing  it,  would  be 
Mtoo^ hit  that  the  Abatalnfaig  frrai  nwh  a  prooeed- 
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ing  would  be  wone  than  a  theft ;  this  is,  however,  in 
poetry.  Tbe  defendant  the  publisher  printed,  it  seema, 
nfty-one  copies  of  the  pamphlet ;  and  in  the  second  week 
of  October  he  and  the  defendant  the  author — for  the  let- 
ter of  the  1  st  November,  and  another  part  of  the  answer, 
shew  it  to  have  been  the  act  of  both— cansed  one  of  the 
copies  to  be  delivered  in  an  envelope  (I  believe  a  blank 
envelope)  addressed  to  the  consort  of  the  plaintiff,  at 
their  residence.  This  was  the  fint  notice  of  the  pnbU- 
cation — the  first  notice  of  a  proceetling  or  scheme  of  any 
such  kind,  as  it  declared,  which  the  plaintiff's  consort 
or  himself  received.  No  one  has  suggested,  or  seemed 
to  suppose,  that  the  exhibition  thus  remarkably  an* 
nounced,  or  that  the  publishing  or  printing  or  com- 
posing of  any  such  catalogue  or  production  as  the 
pamphlet,  or  that  any  publicity  on  the  subject  of  the 
etchings  or  impressions,  was  ever  sanctioned  or  intended 
by  either.  The  plaintiff's  affidavit  of  October  states, 
that,  although  copies  of  some  few  of  the  etchings  had 
been  given  occarionally,  but  very  rarely,  to  some  of  the 
personal  fiiends  of  hie  consort,  one  to  one  Mend  and 
one  to  another,*'  yet,  speaking  positively  as  to  himself, 
and  to  the  heat  of  his  belief  for  his  consort,  "  no  such 
collection  as  that  advertised  for  exhibition  was  ever 
given  by  them  or  either  of  them,  or  by  their  or  either 
of  their  permission ;  and  that  he  believes,  and  has  do 
doubt,  that  no  such  collection  could  have  been  fbrraed 
except  by  impressions  surreptitiously  obtained,  and  that 
it  has  been  so  formed ;  and  that  he  believes  that  such 
catalogue,  and  the  descriptive  and  other  remarks  therein 
contained,  could  not  have  been  compiled  or  made  except 
bv  means  of  the  possession  of  the  several  impressions  of 
the  said  etchings  so  surreptitiously  obtained.*'  Upon 
this  and  the  three  contemporaneous  affidavits,  I  had  no 
hedtation  in  granting  the  injunction  in  October,  nnlesB 
as  to  the  catuogne;  and,  as  to  that,  the  better  couzae 
seemed  to  be,  to  allow  the  Injonetion  to  extend  to  that, 
uponreceivingan  undertaking  from  the  plaintiff,  and  also 
from  his  solicitor,  to  abide  by  any  order  as  to  damages 
that  the  Court  might  thereafter  make.  The  answer  of 
the  publisher  states  his  case  thus: — He  saj's,  he  knomi 
nothing  personally  of  the  truth  of  the  statements  in 
said  bin  mentioned  relative  to  the  making  the  drawings, 
etchings,  and  Impressions  in  said  plaintiff's  Mil  in  that 
behalf  respectively  mentioned,  but  has  no  reason  to 
doubt  the  truth  of  such  statements;  and  he  believes  it 
to  be  true  that  the  plaintiff's  consort  and  the  jilaintlff, 
or  one  of  them,  have  or  has  made  such  drawings  as  in 
the  said  plaintiff's  bill  mentioned,  and  that  they  have 
made  impressions  thereof.  Soys,  he  does  not  know,  and 
cannot  set  forth  as  to  bis  belief  or  otherwise,  whether 
such  impressions  hare  been  made  fbr  their  own  use,  or 
how  otherwise,  or  whether  in  such  manner  or  under 
such  circumstances  of  privacy  as  in  said  plaintiff's  bill 
in  that  behalf  mentioned,  or  now  otherwise.  Denies  it 
it  to  be  true,  that  he  has,  or  to  the  best  of  his  knowledsra 
and  belief  that  Jasper  Tomsett  Judge  and  J.  A.  F. 
Judge,  two  of  the  other  defendants  to  said  plaintiff's 
bill,  or  either  of  them,  have  or  has,  any  confederates  in 
respect  of  the  matters  in  said  bill  mentioned,  or  any  of 
them.  Denies  it  to  be  true,  that  defendant  has  in  any 
manner,  either  surreptitiously  or  otherwise,  obtained  or 
poflsessed  himself  of  any  such  impresuons,  or  of  any 
impresrions  of  sidd  etcbinM^  or  any  of  them,  or  co^ss 
of  snch  tmpresrions.  BeRevea  it  to  be  true,  that  said 
J.  T.  Judge  obtained  certain  impressions  of  etchings  made 
by  pl^ntiff  *s  consort  and  plaintiff,  from  a  person  of  the 
name  of  Hiddleton,  of  whom  he  purchased  tne  same ;  and 
that  the  Impressions  so  obtained  by  him  are  the  im< 
pressions  set  forth  or  referred  to  in  the  catalogue  in 
said  plaintiff's  bill  mentioned.  And  defendant  says, 
that  one,  and  only  one,  of  such  impressions  was  sent  to 
defendant  for  the  purpose  of  being  mounted ;  and,  save 
as  aforesaid,  defmoant  says  he  does  not  know,  and  can- 
not set  fortn,  aa  to  Us  belief  or  otherwise^  whether  sud 
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otheT  defendants,  Jasper  Tomsett  Jadge  J.  A,  F. 
judge,  or  either  or  which  of  them,  or  any  persona  or  per- 
aosi,  OBTe  or  hasj  in  any  manner,  either  surreptitiously 
or  otherwise,  or  inwliat  manner  in  particular,  obtained 
or  poeaessed  themselves  or  himself  of  any  of  such  im- 
pressions, or  any  impressions  of  the  said  etchings,  or  of 
any  or  which  of  them,  or  copies  of  such  impressions. 
Denies  it  to  be  true,  that  any  of  the  impreBsioos  or 
copies  of  such  impressions  of  such  etchings  in  said 
plaintiff's  bill  mentioned,  or  any  of  them,  except  the 
one  which  defendant  has  herembefore  mentioned,  hare 
in  uy  manner  been  obtuned  by,  or  at  any  time  come  to, 
or  been,  ornow  are,  in  the  postesnon  or  power  of  defend- 
uit.  Says,  that,  to  the  best  of  his  knowledge  and  be- 
lief, no  impresuona  or  copies  of  such  impressions  of  m6h 
etchings,  or  any  of  them,  have  in  any  manner  been  ob- 
tained by,  or  at  an^  timecome  to,  orbeenin  theposses- 
aion  or  power  of,  satd  defendant  J.  A.  F.  Judge ;  and  that 
a  list  Of  all  the  impressions  of  such  etchings,  or  any  of 
them,  which  have  m  any  manner  been  obtained  by,  or 
at  any  time  come  to,  or  been  in  the  possession  of.  said 
defendant  J,  T.  Ju^e,  are  set  forth  in  said  catuogue 
mentioned  in  said  plaintiff's  bilL  And,  save  as  afore- 
said, defendant  says  he  cannot  set  forth  a  list  or  sche- 
dule of  all  the  impressions,  and  all  the  copies  of  such 
im^fsrioos,  of  such  etchings  which  had  in  any  manner 
been  jobtdned  by,  or  at  any  time  come  to,  or  been 
in  the  possearionor  powar  of,  said  other  defendants,  or 
ather  of  them,  or  any  other  persons  or  person  whom- 
soever,  to  his,  defendant's,  knowledge  or  belief.  Be- 
Ueves  it  to  be  true,  that  of  said  defendants,  J.  T.  Judge 
alone  has  been  enabled  to  form,  and  has  alone  formra, 
a  collection  of  such  etchings.  Says,  that,  about  the 
end  of  August,  1848,  said  defendant  J.  T.  Judge  called 
upon  defendant,  and  in  the  course  of  converaatiim 
told  defendant  that  he  had  in  his  possession  certain 
impressions  from  etchings  done  by  plaintiff's  consort 
ana  plaintiff;  and  that,  about  the  middle  of  Septem- 
ber last,  said  defendant  J.  T.  Judge  shewed  such  impras- 
dons,  or  several  of  them,  to  d^endaot;  and  said  de- 
fendant J.  T.  Jud^  proposed  to  enter  into  an  ar- 
iHOgement  with  defendant  to  exhibit  said  impreasions, 
provided  there  was  not  the  sluihtest  oljectiou  on  the 
part  of  plaintiff's  consort  and  plaintiff ;  and  it  was 
then  arranged  between  defendant  and  sud  defendant 
J.  T.  Judge,  subject  to  the  aforesaid  proviso,  that  de- 
fendant sliould  join  with  said  defendant  J.  T.  Judge 
in  an  exhibition  of  the  aforesaid  impresuons  at  toe 
Egyptian  Hall,  or  at  some  other  public  institution  of 
«qual  respectability;  and  that  defendant  should  ad- 
vance the  funds ;  and  that  defendant  and  said  defendant 
J.  T.  Judge  should  equally  participate  in  the  profits  of 
SDch  exhibition.  Says,  that  defendant  did  not  believe 
that  the  aforesaid  impressions  had  been  improperly  ob- 
iuned  by  said  J.  T.  Judge,  or  by  any  o^er  person,  or 
that  the  same  had  come  to  the  hands  ai  aid  J.  T. 
Judge  in  an  irregular  manner;  but,  on  the  contrary, 
defendant  believed  that  the  said  impreauona  were  the 
Monerty  said  J.  T.  Judse,  and  that  the  same  had 
nirly,  honestly,  and  regularly  come  into  his  poascsMon. 
SaSBf  that,  after  such  last- mentioned  interview,  said 
defendant  J.  T.  Judge  took  away  said  impressions  with 
him;  and  that  the  same,  except  the  aforesaid,  are  im- 
pressions as  aforesaid,  which  are  not  now  in  defendant's 
poasemion  or  power,  and  never  have  been  in  the  possession 
or  power  of  defendant ;  nor  has  defendant  seen  them, 
except  on  such  last-mentioned  occawon.  Savs,  that, 
afler  such  last-mentioned  interview  between  defendant 
and  said  defendant  J.  T.  Judge,  said  defendant  J.  T. 
Judge  wrote  a  descriptive  catalogue  of  said  impressions, 
beiqg  the  cataloaue  m  said  plamtiff*s  bill  and  herein- 
iH&m  menlioned.  Says,  that  said  eatalogae  was  printed 
by  defendant  and  fiity-ooe  oo^ea,  ana  no  more,  were 
■truck  ol^  and  the  type  was  then  broken  up.  Sayt, 
that  ootun  ganenl  ioqniriet  were  mad«  by  jwfinwfant 


and  said  other  defendant  J.  X.  Judge,  as  to  the  ei 
penses  of  a  room  in  which  the  said  etchings  might  b 
exhibited ;  and  the  frames  for  the  etchings  were  ordere 
and  made;  but  no  farther  steps  were  taken  by  tb! 
defeudant,  or,  to  his  knowledge  and  belief,  by  the  othi 
defendants,  or  either  of  them,  in  furtherance  of  the  sai 
exhibition  so  proposed  as  aforesaid,  except  that  tb 
defendant  believes  that  the  said  defendant  J.  T.  Judj 
wrote,  and  sent  to  a  Berkshire  paper,  an  article  < 
notice  relating  to  the  said  impresdona,  as  heruna& 
more  parUcuMtrly  menUoned.  Belierea  it  to  be  trai 
that,  on  the  9th  October,  1848,  said  d^andant  J.  1 
Judge,  with  a  view  of  bringing  the  subject  of  the  sai 
exhibition  to  the  notice  of  the  plaintiff's  consort  an 
plaintiff,  and  of  ascertaining  whether  the  said  exhib 
tion  would  be  objected  to  by  pluntiff'a  consort  an 
plaintiff,  sent  copies  of  tlie  aforesaid  catalogue  to  pl&ii 
Uff'a  consort  and  [daintifi^  and  to  "  various  other  pa 
sons  mentioned,  who  are  connected  by  femily  so 
service  with  the  plaintiff  and  his  consort ;"  sid  a 
such  copies  were  sent  under  cover  in  Ae  usual  waj 
Says,  that  said  catalogue  has  never  been  published,  o 
sold,  or  exposed  for  sale.  Saya,  that,  to  tbe  beet  (tf  hi 
knowledge  and  belief,  all  the  rest  of  aaid  fifty -on 
copies,  excepting  one  given  away  by  the  wbH  defM 
ant  J.  T.  Juto,  now  are  and  remain  in  the  hands  < 
defendant  and  of  lald  J.  T.  Judge,  or  of  their  Isgt 
advisers  for  the  pnipoeBs  of  theee  prooeedin^.  San 
that,  on  the  13th  October,  1848,  defendant  left  Laadoy 
for  Bamstey,  in  tlw  county  of  York,  for  the  benefii  o; 
his  health,  and  defendant  did  not  return  to  Loodof: 
unUl  late  in  the  evening  of  Friday,  the  27th  October 
1848.  Says,  that,  on  the  18th  October,  1848,  wbei 
staying  at  Bamsky  aforesaid,  defendant  received  i 
letter  from  his  son,  dated  the  17th  October,  18^ 
communicating  to  the  defendant  tliat  a  gentleman,  wot 
stated  himself  to  be  Mr.  White,  the  solicitor  to  m 
plaintiff,  had  called  upon  him  on  behalf  of  plMutuTi 
consort  and  plaintiff,  and  expressed  their  dis^tpnbatki 
of  the  then  contemplated  exhibition.  Says,  that  tbi! 
was  the  first  intimation  that  he  received  that  saul  con- 
templated exhibition  waa  disapproved  of  hy  plaintiff^! 
consort  and  plaintiff.  Says,  that,  until  suoh  intimatuii; 
he  had  no  reason  to  beUere,  and  did  not  believe,  VM 
the  same  would  be  objected  to  by,  or  offenaiTe  to, 
plaintiff^s  consort  uid  pUintiff.  Ssiya,  that,  upon  be- 
coming aware  that  said  exhibition  was  diaspproved  ot 
by  pluutiff*s  consoH  and  phuntiff,  defendant,  » 
accordance  with  the  terms  upon  which  alone  defendsnt 
entered  into  the  arrangement  for  the  aforesaid  esbibi- 


respect  to  said  exhibition,  uid  to  alandmi  all  of 
any  exhibition  of  said  etchinge  whatever;  and  damid- 
ant  has  not,  unoe  be  rooeivad  such  inthoaaUoa  «>  ubre- 
said  firam  said  Mr.  White,  Uken  any  fbrlher  it^ 
whatever  in  promoting  said  exhibiUon;  but  »  *^ 
from  that  time,  has  wholly  and  altogether  abaadoitsd 
the  same.  Denies  it  to  be  true,  that  he  doss  iatoMi  or 
threat«i  to  make  a  public  exhibition  of  said  etcA^; 
and  defendant  does  not  know,  and  cannet  set  f<^^jf 
to  his  belief  or  otherwise,  whether  said  otherdefcwaiW) 
or  either  of  th«n,  do  intend  or  threaten  to  make  a 
public  exhibition  of  aaid  etchings.  Saya,  he  new 
tended  or  threatened  to  make  any  engraving  or  co^ 
of  such  etehings,  or  of  any  of  them,  or  in  any  msoMT 
to  publish  the  same,  or  any  of  them,  without  the  pe^ 
mission  of  plaintiff's  coneort  and  plaintiff.  SaM  tuu 
it  iias  been  the  anxious  wish  of  defendant 
received  dw  cemnmnication  aforesaid,  made  ^iX  f^Jf 
Mr.  White  as  afoxenid,  as  a  loyal  and  datifal  labj^ 
in  every  re^>ect  to  comply  with  the  wishes  of 
consort,  not  only  by  abandoning  tlw  ■htnuin  nuj^ 
tioa,  bnt  also      dsliTaia^  up  mofj  oopr  <*  ""^ 
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artal^m  m  kii  powioa  or  power,  aa  p}«iii4iff*s 

bbkM  tfrect,  and  abo  1>j  gWing  bis  aonmiwe  lliat 
W  wmH  ■rilhrr  Mctioii  vot  b«  aaitty  lo  exhi- 
Wfas  of  mSA  tMumf^  or  to  Ibe  pnbBeMon  or  cicen- 
ktfaa  tf  Ac  Slid  catakifiw;  um  dafimdsiit^  Msg  at 
Ife  mum  ^ma  donnm  to  rmlicate  Us  disfMte  bi  tin 
of  jUnlHPb  eeoaort  md  pluBtiff,  md  of  the  ftl- 
kn^-^Ajtck  tit  doftndsntf  fion  tlw  MMtniDiifl  attnnptod 
\e  cHt  ifoa  H  bj-  the  otaCeiDfliito  m  mid  p!fllnttff*8 
MiUiMtiiT  Ub  soliettOT,  Mr.  W.  H.  Snfth,  to  com- 
tiaiuitt  wiih  Mad  Kr.  White,  the  ^amtiff's  adiettor. 
Smy%t  he  has  heoi  isfimned,  and  bwevea  it  to  he  tnie, 
Aak  HidKr.  W.  H.  Smith,  as  defendants  si^eitor,  wrote 
nd  ant  a  trtte  to  <he  sud  Mr.  White,  dated  the  Ist 
KmimMi,  IMS,  whidi  asys^  **  I  write  to 70a  this  letter, 
I  h^  at  tfie  evtaet  to  apprise  yoa  ia  without 
B  to  faa  iBtcTCst^  and  with  the  nndentandiiit', 
^lattc  evtnt  wf  its  not  answering  ito  eridentoh- 
>c^tUiMlB>iB  Uk'be  ngardedhyyov  as  not  harfng 
mem  watfta.*   tbma  comes  tihe  rendne  of  At  letter, 
hy  tks  wtfn  anica  af  eonnranieatiow,  of 


vhaA  it  was  &e  hegimiiny,  between  the  sofidtors,  all 
■<tWfcTaWI  aaorTBspoodeneenot  nngnhr  in  this, 
ftiftfta  'Wai^sit  ef  the  fcttcta  do  not  saj  most;  or  m 
%  mdsd  in  notbiw.  Tb«e  may  he  a  stage 
si  wUeli  posriblj  these  letten  ini^  de- 
"  Oj  but,  for  erejy  present  purpose,  they 
I  tberefere  pass  thcra  over.   On  the 


the  afoneaid  eleren  copies  of  soefe  catalogne  may  he  < 
atdered  pahlieation.  Admits  it  to  be  true,  that  the  tHls- 
psge  or  corer  thereof  is  as  in  aid  plaintiff*s  bill  la 
that  behalf  nentfeoed,  except  that  m  the  aaid  pMn 
tiff^  bin  the  wor^  "spedn  alond*  are  written*  la- 
stead  of  '•^eaks  lond,*  as  mfeted  in  said  title-p^ 
Adndts  it  to  he  true  that  snd  wofk  does  oont^  sock 
passages,  snd  Is  of  sndt  character  and  purport,  m  in  saM 
plaintMPs  bill  in  that  behalf  mentioned,  set  forth,  and 
aeecribed.  Says,  that  defendant  only  saw  said  imptea- 
sions  of  said  ett^ngs  once,  as  is  hereinbefore  men- 
tioned, when  same  were  in  pcseeadon  of  said  defatdant 
J.  T.  Judge,  and  said  one  nnpreMion,  which  was  sent 
to  be  motmted,  but  has  since  been  retnmed.  Says,  he 
has  never  had  said  impressions  or  copies  thereof,  except 
the  afores^d  one  inipresrion,  or  any  of  snch  iraprenion^ 
in  his  poescBoion,  custody,  or  power.  Ssys,  that  sven 
defendant  J.  T.  Jndge  and  defendant  were  the  imfy 
penons  partim  to  or  interested  In  the  pterfondy  ii^ 
tended  pubHeation  or  sale  ef  sidd  descriptive  catdma. 
Says,  that  defendant  reeeired  Instmctions  or  dinenana 
for  the  printiiu:  or  pnblidiing  of  sud  eatable  from  mid 
defendant  J.  T.  Jo^  on  the  tnd  October,  tMft,  and 
for  snch  pim>ese  said  defendant  J.  T.  Judge  fiirmdted 
defandant  with  a  manuscript  of  s^d  catalogue.  Sajra, 
that  he  printed  snch  oAalogne  in  pnimianee  of  and  as 
part  of  the  agreement  herein  mentioned  betwees  de- 
fendant and  said  defondsnt  J.  T.  Judge,  as  to  the  ex- 
Am  of  the  conreqwndenee  oeevr  theee  pas-  |  penses  and  profits  of  the  provisionally  proposed  e^ittti- 
-"Saya,  tint  he  has  not  one  of  said  iin])Tes8tons  j  tion  of  saidimpmnons  of  said  etehings,  as  hereinbefbre 


or  power  J  that,  rince  he  received  the 
At  exhihttimi  of  said  tmpresrions  was 
to  plaintSfPs  consort  and  nlidntifr,  he 
I  wftsOy  Jianihrned  aR  idea  of  such  e^iMtion ;  and 
AAaAmt  hsd  wewT  taken  any  irtepo  witii  a  view  of 
MteyaiaeiBM  ar  eoines  f^m  said  etchings,  or  any 
tflhim.  be  is  alt<^etber  unconscious  of  having 

^■e  saytMng  in  re^teet  to  the  aforesrid  exhibition  and 
oAdsgm  eaaSiary  to  law,  or  of  having  acted  otherwise 
AsassWeHBCs  a  foyal  and  dntifol  snbject  ofplaintifT- 
■sldifiBtet  is  boni  morally  and  ImHy  free  from  all 
and  eeerf  &e  inmrtations  of  wronKOoing  conteined  in 
■aii  pUraffN  hOl ;  and  defendant  has  b^n  advised  and 
,  Aat,  aa  a  matter  of  strict  right,  he  is  entitled  to 
[csrcalate  tbe  aforesaid  eatelogne,  and  that 
~  aa  no  Iwal  r^t  to  restrain  snch  pnbli- 
that  if  plaiittHrs  legal  advisets  are  of 
wy  have  any  matter  of  complaint  against 
,  srtiMt  defondant  baa  in  any  mamwr  hem  a 
WMgfal  deer  tothing  the  aforesrid  exhlMtion  and  ca- 
ttinit,  or  t^tr  of  tbem,  defendant  is  read^  and 
wflfiag  to  Wtaid  and  jiu^y  bis  conduct,  either  in  this 
SHi  orhrfbavs^  proper  legal  tribunal ;  and  defisndant 
AevaslaBektoavoid  the  most  searching  inquiry  touch- 
Ajptbe^me.  However,  defendant  s^s,  that,  whatever 
'  the  hg^  advisers  of  ptuntiff  may  take,  or  what- 
be  the  result  of  this  suit,  defendant  will 
ready  and  willing,  as  a  loyal  and  dnttfnl 
m  every  respect,  to  consult  the  feeRngs  and 
I  cf  fl«giiu*f,  and  to  comply  with  Aem  in  respect 
hi  wM  catahigne.  Saya,  he  is  willing  and  hereby  ofTers 
Is  huge  wbaAaver  legal  righto  he  may  have  to  pnUiA 
aril  cririegBc,  and  to  absndon  the  pnbllcatloa  of  said 
iBlalifm,  and  to  give  up  all  ee^cs  thereof  In  his  pos- 
Miaa  «r  power,  npon  said  pwntilF  undertsfclng  to 
l^ia  tw  suit  against  him,  and  the  information 
flsd  nSmtiag  to  tbe  matten  herein,  and  to  indemnify 
Ik  iH-ifte  expmaes  be  has  faicnned  by  the  institution 
«r  ma  vntxtS^ua.  Says,  that  said  defendant  J.  T. 

wrote,  or  prepared  snch  work  or 
intifF*s  bill  in  that  behaH  men- 
ae  baa  been  printed  by  defendant ; 
■dflj^defoodmit  carries  on  bnmieiB  as  in  said  plain- 
d;  hut  dtefendaat  denies  it  to  betiue, 
I  nai  been  pnUiriw^  exeept  so  for  as 


more  partfcnlarly  mentieiwd;  and  defendant  was  not 
employed  to  printsatd  catalogue  by  toy  person, nor hv 
defendant given  cretKt  nor  does  be  look  for  payment  far 
the  same  mm  any  penons  or  person.  Says,  tliat  de- 
fhidant  first  became  eonneeted  vrith  such  exMbl- 
tion  so  provisbnally  intended  as  aforesaid,  and  irith 
such  provisionally  intended  publication^  in  the  man- 
ner and  under  the  circumstances  hereinbefore  mra- 
tioned ;  and  defendant  expected'  to  l>e  paid  and  remu- 
nerated fhon  such  printing  and  publication,  and  tbe 
expenses  incident  thereto,  out  of  the  profits  of  tbe 
afi^reaaid  proposed  exhibition,  in  case  same  had  not  been 
objected  to  by  plaintifTs  consort  and  plaintiff;  bnt,in- 
asmnch  as  defendant  has  abandoned  such  exhibition,  he 
does  not  expect  to  be  paid  or  remunerated  for  snch 
printing  and  idleged  puoncation,  and  the  expenses  in- 
cident theteto,  my  person.^  And,  after  stating 
several  othw  matters,  he  says,  *■  That  bis  son,  WiWan 
Strange,  jun.,  on  fjie  17th  Oetober  last,  wrote  a  letter 
to  defenmt  of  that  date,  and  addressed  to  defendant 
at  Rtmslev  afbresald,  where  defendant  was  then  stay- 
ing ;  and  that  snch  letter  was  received  by  defendant  on 
the  18th  October  last;  and  said  tetter  informed  def^d- 
ant,  that  Mr.  White  and  another  gentleman  had  called 
St  the  place  of  businen  of  defendant  between  four  and 
five  o'clock  in  the  afternoon  of  said  I7th  October;  and 
the  letter  stated,  that  what  passed  between  Mr,  Whito 
and  defendant's  said  son,  William  Strange,  jun.,  was  to 
the  following  purport  or  effect ; — The  said  Mr.  White 
prodnced  a  catalogne  of  tiie  aforesaid  intended  exhibi- 
tion, and  asked  said  William  Stranee,  jun.,  if  he  had 
any  fbr  sale,  to  which  the  mid  William  Stnng^  Jan., 
answered,  that  he  did  not  faiow  that  wa  had,  but 
that  he  would  communicate  with  bis  fother,  (meantiy 
defendant),  who  was  out  of  town ;  but  if  he,  Mr.  White, 
would  leave  his  address,  he,  the  said  William  Strange, 
jun.,  would  send  to  him.  The  said  Mr.  White,  fimfing 
that  he  was  addresring  defendant's  son.  sud  that  he 
wished  to  speak  with  him,  and  said  William  Strange, 
inn.,  asked  the  said  Mr.  White  and  tbe  other  gentleman 
mto  defendant's  conn^ff-house,  and  they  went  m  ac- 
cordingly with  said  Wlniam  Strange,  jnn.;  ssid  Kr. 
White  then  told  said  WHlfam  Strange,  jnn.,  that  the 
said  Mr.  White  came  from  plaintifTs  consort  and  pUn- 
tUF,  lant  the  oiyogne  he  had  wHh  him  had  bees 
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iToneht  under  their  especial  notic^  and  that  they 
higl^  disapproved  of  any  such  exhibiUon;  in  &ct,  he 
hM  Men  instructed  by  Uie  proper  authoiiUea  to  file  a 
bill  against  defendant  for  beine  the  printer  of  the  cata- 
logue, for  that  the  etchings,  &c.  that  were  mentioned 
in  the  catalogue  had  been  obtained  wroDgfuily ;  and 
said  William  Strange,  jun^  stated,  that  he  woold  eom- 
manieate  with  defenduit;  and  sud  Mr.  White  iidd  he 
would  wait  the  answer  of  the  defendant.  Says,  that  at 
the  time  afoiesiUd  defendant  leeeived  sneh  l»t-men- 
tioned  letter  he  was  suffering  from  illnes^  and,  in  fact, 
defendant  has  not  been  able  to  attend,  and  has  not  at- 
tended, to  buuness  unce  that  time.  Says,  that  no  time 
was  menUoned  in  such  letter  within  which  an  answer 
was  required  from  defendant.  Says,  that,  in  answer  to 
such  letter,  defendant  wrote  to  his  son,  William  Strange, 
Jan.,  to  say,  if  any  one  called  again,  defendant  would 
be  in  town  shortly."  These  are  the  only  passages  that 
I  think  it  necessary  now  to  read  for  the  purpose  of 
doing  justice  to  either  party,  as  to  the  mode  in  which 
the  defendant  states  his  case.  Now,  this  is  an  answer 
difficult,  I  think,  or  unpos^ble  to  read  without  being 
peranaded,  that  if  the  perstm  whose  answer  it  is  Aia, 
with  a  Mt  meaning,  what  ha  says  he  did,  he  acted  in  a 
ver^  extraordinarv  manner  indeed ;  that  he  being  by 
busmess  a  publisher,  by  rendence  a  Londoner,  and  of 
an  age  so  mature,  as  from  the  answer  appears,  that 
he  should  have  had  the  intentions  which  he  ascribes 
to  himself;  that  he  should,  nevertheless,  print  and 
deal  with  the  catalogue  or  pamphlet  as  he  did  with- 
out any  previous  or  accompanying  communication  with 
the  plaintiff  or  his  consort,  or  with  any  servant  of 
the  plaintiff  or  his  consort ;  moreover,  that  he  should 
ever  have  done  so  without  obtaining,  or  endeavouring 
to  obtain,  information  as  to  tlie  origin  or  knowledge 
of  Uiddleton's  possession  or  Jasper  Tomsett  Judge^s 
title;  tliat  he  should  also  have  printed  fifty-one  copies, 
and  only  fifly-one  copies,  and  then  broken  up  the  type, 
(this  last  fact  not  being  represented  as  having  taken 
place  after  the  suit  or  after  any  remonstrance),  does 
seem  to  me  a  combination  of  circumstances  that  no  man 
conld  hear  stated  without  surprise.  I  confess,  that,  not 
attributing  any  weight  to  the  omission  or  reservation  of 
the  place  of  exhibition,  the  hours  and  price  of  admit- 
tance, not  forgetting  ttiat  overt  acts  are  not  always  sure 
guides  to  the  interpretation  or  discovery  of  thought, 
or  ttiat  a  certiun  decree — indeed,  a  very  considerable 
d^ree— of  attention  is  due  to  the  answer,  the  facts  not 
diluted  by  the  defendant,  whose  answer  it  is,  would, 
but  for  what  that  answer  has  sworn  as  to  his  intention, 
have  rendered  it  in  my  mind,  to  say  the  least,  a  veiy 
probable  conjecture,  that  he  nerer  imagined  a  public 
exhibition  of  the  impressions  to  be  rationally  possible, 
or  printed  or  dealt  with  the  catalogue  forauy  otner  pur- 
pose than  that  of  being,  in  common  language,  bought  off. 
That  this  was  so,  I  do  not  of  course  say ;  nor  is  it  neces- 
sary to  state,  that,  if  I  had  now  to  try  such  an  issue,  with 
or  without  the  answer  before  me,  it  pro^bly  would  be 
m^  concluuon.  Whatever  opinion  ougbt  to  be  formed 
01  his  conduct,  however,  it  is,  I  think,  a  proper  and 
correct  inference  for  every  present  purpose,  from  the 
materials  before  me  on  this  motion,  tliat  the  person 
called  Middleton  in  the  answer  (b^  whatever  process  or 
means  that  individual  had  obtained  the  impressions 
acquired  bv  J.  T.  Judge)  obl^ed  them  wrongfully 
as  sgainst  tne  pluntiff*8  consort  and  the  plaintiff ;  that 
J.  T.  Judge  did  not  nin  any  better  title  than  Middle- 
i<m  to  them;  and  that  the  defendant  the  publisher 
^ined  no  better  title  than  J.  T.  Judge.  This  I  say 
mdependently  of  the  circumstance  that  the  injunction 
of  October  is  sought  to  be  dissolved  only  to  the  partial 
extent  already  noticed,  and  without  regarding  the  state 
of  the  case  as  to  the  last-mentioned  person.  Never- 
theless, upon  the  answer,  upon  the  four  affidavits  of 
October,  and  the  publislwr's  catidogue,  the  publisher's 


counsel  contended,  that  the  injunction  ought  so  far  to 
be  dissolved,  insisting,  that  the  portion  of  it  wluch  thev 
impeach  is  not  supported  by  an^  ground  of  title  whi^ 
a  Court  of  justice  can  recognise  or  deal  with.  They 
contended,  in  substance,  that,  so  far,  the  plaintiff  com- 
plmns  of  an  offence  not  against  law^at  agmnst  man- 
ners. With  reference  to  thAt,  Ur.  BnneU  remarked, 
In  effect,  (and  I  agree  with  Um),  that  the  order  and 
well-bdng  of  life  «pend  often  graatly  upon  things  not 
within  the  cognisance  of  law,  and  cannot  be.  In  a  great 
many  instances,  protected  or  vindicated  by  laws.  It 
was  asserted  by  a  great  orator  and  writer  of  the  Isat 
generation,  and  perhaps  truly,  that  manners  are  oi 
more  importance  than  laws,  as  giving  their  whole  form 
and  colour  to  our  lives.   Still,  however,  some  breaches 
of  good  manners  are  breaches  of  law  also.   There  if 
no  difficulty  here,  however,  as  to  the  former.  Tb( 
question  here  is  as  to  the  latter.    The  defendant'! 
counsel  say,  that  a  man  acquiring  knowledge  of  an- 
other man's  property  without  his  consent^  is  not~ 
by  any  rule  or  principle  which  a  Court  of  justice  ess 
apply,  however  secretly  that  other  man  may  have  kmt 
or  endeavoured  to  keep  his  property— forbidden,  win*, 
out  consent,  to  oommonicate  or  publish  that  knowledn 
to  the  world— to  infi>rm  the  world  what  the  i>ropertyl% 
or  to  describe  it  publicly,  whether  orally  or  in  print  oi 
writing.   I  claim,  Iiowever,  leave  to  doubt  whether— 
as  to  property  of  a  private  nature,  which  the  omier, 
without  iid'ringing  on  the  rights  of  any  other,  does; 
retain  in  a  state  of  privacy — it  is  certain,  that  a  person, 
who,  without  the  owners  consent,  express  or  implied, 
acquires  a  knowledge  of  it,  can  lawfully  avail  himself  of 
such  knowledge  so  acijnired,  and  publish,  without  his 
concurrence,  a  description  of  the  property  t  It  *• 
bably  true  that  such  apublication  may  be  in  a  matter,  or 
relate  to  property  of  a  kind  rendering  a  question  ooneon- 
ing  Uie  lawnilness  of  the  act  too  slight  to  deserve  atten- 
tion. I  can  conceive  cases,  however,  in  which  an  act  of 
the  sort  may  be  so  circumstanced,  or  relate  to  f^V^f 
of  such  a  kind,  that  the  matter  may  wdj^huly  s»ci 
the  owner's  interest  or  feelings,  or  boUi.   For  instance, 
the  nature  and  intention  of  the  unfinished  work  of  an  ar- 
tist, if  prematurely  made  known  to  the  worid,  might  be 
painful  and  deeply  prejudicial ;  nor  would  it  be  diffi- 
cult to  suggest  other  examples.   I  mav  here,  peihap^ 
remark  in  passing,  that  there  are  several  offences  ag^inrt 
propriety  and  morals,  which,  although  causing^  nwwt 
serious  discomfort,  and  pain,  and  affliction  to  iodividnsl^ 
the  law  refuses  to  treat  as  actionable,  unless  these  of- 
fences have  occasioned  some  reeogmsoUe  damage  of  s 
particular  kind,  which  it  dedgnatcs  "  8pe<ual  damage. 
But  when  they  have  been  done,  the  law  pennits  them 
to  be  brought  into  litigation,  and  to  be  redressed  civuiy, 
to  an  extent  proportionate  to  substantial  justice;  sn^ 
therefore,  freauently  beyond  fecial  dama^ 
alone  can  enaUe  the  party  to  take  any  proceedings.  Tae 
plaintiff's  counsel,  however,  contend,  that  theptftofihe 
injunction  questioned  here  prohibits  only  that  which  u 
orwould  be  theuse  by  thedefendant  of  the  plaintiff'spi^ 
perty,  for  the  purpose  of  preventing  pecuniary  gfio  to 
the  defendant,  orsome other  purposeofhisown,  without 
the  pluntiff 's  consent.   And  this  view  of  the  matter,  it 
correct,  may  not  be  without  importance.   It  was  Wg" 
gested,  that,  to  publish  a  catalogue  at  a  '^^^^\ 
gems,  coins,  antiquities,  or  other  curiosities, 
his  consent,  would  be  to  make  use  of  his  proiuny 
without  his  consent:  and  it  ia  tm^  certunly,  that s 
proceeding  of  that  kind 'might  not  only  as  much  em- 
bitter one  coUector'a  life  as  it  would  please  and  flatta 
another— it  is  only  an  ideal  calamity — but  the  owBtf 
miglit  be  damaged  in  the  most  vulgar  sense,  for  saw 
catalogues  are  much  sought  after,  and  obtain  substanusi 
prices.    These  are  not  merely  examples  of  p^  ^ud  in- 
jury to  mere  sentiment;  tbey  may  be  that  and  som^ 
thing  else  besides.  But,  as  I  just  now  said,  and  as  we  su 
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fcaow,  pain  ufiicUd,  in  fwA  cf  Mittiment  and  imagi- 
■itiiM^  maotahnijBdinmrdadin  eoortaof  jwtiM.  I 
aDade  bow  to  cmm,  of  wnkh  tometiniefl  tboae  of  ca* 
hniB}'  an  iiwtucca,  and  as  an  tamajio  wnMwlMt  dif- 
fmat  to  those  of  Ue^iaM  on  propcrtv,  the  damage 
Mied  bj  whidi  is  m  amall  as  icaioefy  to  be  appre- 
caaUa,  sad  mn  compwwible  amply  bj  the  anulleet  coin, 
yek,  nWn  amaapamU  b j  expTeesions  of  malignity,  in- 
■ai»ac»,afcoat,     repioach,  which  by  themsdvesconld 
Bsibe  madelfaenibjeci  of  an  action,  maybe  considered 
in  a  sait  bt  tra^iaa  as  swelling  the  damages  to  a  heary 
VMfmt.   So,  in  a  court  of  equity,  I  a|ipTehend,  if  a 
WTOBgfbl  act  is  done  or  threatened,  m  mpect  of 
whien  into^oBtion  by  iniunction  will  take  efiect,  the 
£scntian  with  which  a  Court  of  equity  might  act  or 
dtdine  to  act  probably  be  inSoeneed  by  consi- 

fcisiioas  ast  auffioent  d  themselves  to  wanaut  judi- 
dti  ioleritaflBee;  war  do  I  suppose  that  Iiord  Etdon, 
xa  tke  emt  d  Gtt  t.  Pritckard,  (2  Swanst.  413), 
a^  ckgwbcre,  meant  to  lay  down  a  different  rule. 
Tbe  snJogy,  or  mppoeed  analogy,  to  the  present 
esse,  upon  which  tbe  plaintiff's  counsel  appeared 
Mbly  to  idy,  was  that  of  manuscripts.   And,  as  the 
\Km       the  Tarioos  authorities  on  the  subject  of  an- 
gnbliibcd  sRtii^  were  canvassed  during  the  argument 
at  the  Bn,  it  My  not  be  quite  a  waste  of  time  to  pause 
awUle  1^  tfaal  particular  subject.   The  decision  of 
thtHweef  LcodA  in  Domaldaon  v.  ButeU  (4  Burr. 
HK)  m  Mt  inconsistent  with  the  answers  of  tbe  roajo- 
ntjr  af  the  js^ce  to  the  first  question  pnt  to  them  in 
dw  easi^  nandy,  whether,  at  common  law,  an  au- 
ftK  flf  aay  book  or  literary  compodtioi  had  the  sole 
gf  fint  piinting  and  pnbliahing  tlie  same  for  sale, 
tad  a^bt  bring  an  action  against  any  pmon  who 
Hiated,imhHshw,  nad  sold  tiie  same  without  his  eon- 
■Btt  71k  answer  of  the  minority  of  the  judges  was 
in  the  sBrmatiTt,  for  reuMia  vhien,  I  believe,  are  ge- 
mUf,  snd  eren  unirersally,  M^raed  to  be  correct. 
Tbm  m  sune  earlier,  as  there  nave  been  later,  au- 
tbntiatothc  same  effect.   In  Tbason  r.  Walker^  de- 
cided IB  1752,  the  point  seems  to  be  treated  as  clear. 
hori  Hsrdwicke,  in  a  report  of  it  given  by  Mr.  Swan- 
da,  (3  Svanet.  680),  says,  "  It  is  immaterial  whether 
the  qaes^on  arises  Mi  letters-patent  or  eeceral  pro- 
feifcl— both  are  to  conver  a  right  or  efiiim.   I  will 
tet  there  ia  no  determination  of  the  general 
pMl  CssK  ef  |drmting  w^m  from  nnpnUishea  books 
ipMieaKBp  to  the  present  case;  they  were  never 
■sdi  psbliet  jaris,  but  are  as  much  the  author's  as  aoy- 
ttarelse  in  his  doaet.  Such  are  tlie  cases  of  Mr.  Webb, 
Ht.Fanertcrp  and  Dr.  Burnett's  Treatise  *De  SUtu 
VoitaNma,*  tn  Lord  Macclesfield's  time.  The  strongest 
tUi^  is  vbai  is  said  b^  the  judges  in  Swinour'*  cose, 
•i^uegM  the  general  right."  Lord  Eldon  had  often  oc- 
cnoB  to  reeegnise  the  same  point;  and  in  South^v.Sher- 
mati(2  Ma.  437)  eaya,  "  If  this  publication  is  an  inno- 
eott  «oe,  I  ^pt^end  that  I  am  authorised  by  decided 
an  ts  By,  that,  whether  tbe  author  did  or  did  not  in- 
tmd  to  make  a  profit  by  its  publication,  he  haaa  riglit  to 
sa  BQsoctioD  to  prevent  any  other  penon  from  pubUsh- 
iig  it-**   Nor  is  diia  ri^bt  to  prevent  innocent  writings 
vm  ^timg  pnUiabed  without  the  consent  of  the  antimr, 
ciifasd  to  those  in  which  he  has  kept  them  in  a  state 
if  eatiR  privacy  and  secrecy  before  the  invasbn  com- 
phiifd  OS :  the  tight  is  not  lost  by  partial  and  limited 
eoaKaaicatiini,  not  made  with  a  view  to  general  pub- 
Bcstien,  as  is  diewn  by  several  cases,  partienlarly  that 
•fiord  Claruidon's  "  Histoiy **  and  others,  among  which 
ii  floe,  I  think,  concerning  a  paper  written  by  Mr. 
Bnkc.  MaeHiM  r.  Ridiardson  (Amb.  C94)  is  strong 
■a  this  reflect.    He  had  allowed  his  popular  little 
faaa,  whilst  remaining  in  manuscript,  to  be  played 
■**ml  ^mm,  and  to  that  decinon  neither  Coman 
>^«^  (5  T.  B.  246),  nor  the  case  of  thepky  of 
"]fHinsFd>ei«^'*iB  Jfan^T.^MiitaS  (fiB.&A. 


657),  is  oppossd.  Even  Mr,  JnsUoe  Yates,  in  Miltarr, 
TagUry  (4  But.  2378),  said,  **Mott  eertahily  the  sole 
proprtotor  of  any  copy  may  detenalne  whether  he  will 
print  it  or  not.  If  aajr  perscm  takes  it  to  the  |»eai 
withont  his  oonsmt,  he  is  certainly  a  treepaiser,  thowh 
he  came  by  it  by  legal  meuu— as  by  loan  or  by  de- 
volution; for  he  tnu^reans  the  bounds  of  his  trust, 

and,  therefor^  is  a  trenasser.  It  is  certain 

every  man  has  a  right  tokeej>  his  own  senUments  if  he 
pleases;  he  has  certainly  a  right  to  judge  whether  he 
wilt  make  them  public,  or  commit  them  only  to  the 
dght  of  his  friends.  In  that  state  the  manuscript  is, 
in  every  sense,  bis  peculiar  property,  and  no  man  can 
take  it  from  him,  or  make  any  use  of  it  which  he  has 
not  authorised,  without  being  guilty  of  a  violation  of 
his  property."  These  are  the  words  of  Mr.  Justice 
Yates,  the  effect  of  whoae  judgmoit  in  MtUar  r.  3^ 
we  are  all  acquainted.  wiUi.  Now,  this  protection, 
by  the  coounon  law,  of  literuy  cwnpoaitioos  that  have 
never,  with  the  ocmsHit  of  the  author,  been  gem- 
rally  published,  cannot,  I  apprehend,  b«  evaded  by  a 
translation,  (the  case  respecting  Dr.  Thomas  Burnett's 
Treatise,  mentioned  by  Lord  Hardwioke),  an  abridg- 
ment, or  a  review.  A  review  professes  to  treat  of  the 
general  character  of  the  work  reviewed,  to  analyse 
or  dissect  it,  and  to  shew  from  the  contents  some 
reasons  for  the  praise  or  diq>Taise  which  it  may  be  the 
critic's  task  to  disseminate,  and  which  it  may  parti- 
cularly deserve.  A  work  lawfully  published,  in  the 
popular  sense  of  tbe  term,  stands  in  this  rsspect,  I 
conceive,  differentiy  from  a  work  which  lias  nevw  been 
in  that  state.  The  former  may  be  liable  to  be  trans- 
lated, abridged,  analysed,  or  exhiUted  In  morsels,  com- 

fdimented  or  otherwise  treated.  In  a  manner  which  the 
att«  is  not.  Suppose,  however,  instead  of  a  transla- 
tion, abridgment,  or  review,  the  case  of  a  catalt^e— 
suppose  a  man  to  have  composed  a  variety  of  Utenuy 
works,  which  are  innocent,  to  use  Lord  Eldon's  expree- 
uon,  wtiich  lie  has  never  printed  or  published — suppose 
a  knowledge  of  them  should  be  obtuned  by  some  un- 
scrupulous person,  who  prints,  with  a  view  to  circula- 
tion, a  descriptive  catalo^e,  or  even  a  mere  list  of  the 
manuscripts,  withont  authority  or  consent;  does  the  law 
allow  this?  I  hope  and  bdieve  not.  Tbe  same  prin- 
ciples that  prevent  more  candid  piracy  must,  I  con- 
ceive, govern  such  a  case  also.  By  the  pnblicati<m  of  a 
work  that  a  person  has  written  to  particular  persons  or 
on  a  particnlar  subject,  he  ma^  be  exposed  not  merely 
to  sarcasm,  but  he  may  be  rumed.  There  ma^  be  in 
his  possession  returned  letters  that  he  has  written  to 
former  oomspoadents,  the  publication  of  wliich,  bow- 
ever  faumlesB  the  letters  were,  may  not  in  after-life 
be  a  recommendation ;  or  his  writing  ma^  be  other- 
wise quoted,  squaring  in  no  sort  with  his  outward 
habits  or  his  worldly  poMtion.  There  are  callings, 
even  now,  in  which  to  be  convicted  of  literature  is 
dangerous,  although  the  danger  is  sometimes  escaped; 
or  the  manuscripts  may  be  those  of  a  man  on  ac- 
count of  whoee  name  a  mere  list  would  be  matter  of 
genoal  cnriouty.  How  many  persons  could  be  men- 
tioned, the  publication  of  a  eatalogue  of  whose  unpub- 
lished writings  would,  dnrii^  their  lives  or  afterwards, 
command  a  rea^  sale?  The  question,  however,  does 
not  turn  upon  the  form  or  amount  of  the  mischief  or 
advantage,  losa  orgain.  The  author  of  tlie  manuscripts, 
whether  he  is  famous  or  obscure,  hish  or  low,  hu  a 
right  to  say  of  them,  whether  light  or  heavy,  saleable  or 
unsaleable,  that  thev  shall  not,  withont  his  consent,  be 
published :  and,  I  think,  to  use  a  dishonest  knowledge 
of  them,  for  tbe  purpose  of  composing  and  publishing, 
and  so  to  compose  and  publislt  a  catalogue  of  them, 
amounts  to  a  publication  of  them  within  the  principle 
and  the  rule.  Assuming  the  law  to  be  so,  wliat  is  ita 
foundation  in  this  respect  I  It  haindt  reference  to  any 
oouidentions  peeuliarly  UAeraiy.  Thoee  with  whom 
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evr  oeiBBiea  l&w  originatvd  Ini  iwt,  probablT',  aMMig 
iMr  many  iii«it8,  wat  of  b«i^  patrms  ef  letters;  but 
thejr  knew  Ibe  (My  and  MeMBiBi/  of  pnteeliag  pr*- 
{•rty,  aod,  with  Uwt  gtMial  «l>i«et,  Iwt  dewa  ralfa 
pwnaentlT  w^ndTB  rolw  M^aiik  otmSu^SMtg  then- 
BRlres  to  foe  mioiiB  form*  nid  BMdea  of  pioper^  that 
peaoe  or  cultiratiMi  might  discovw  or  intn»duoo._  The 
prodnee  of  mental  laboor,  thoaehte,  and  sentimeBta 
ncorded  and  preserred  by  writing,  became,  as  knowledge 
went  onwonbj  and  the  eoltnn  of  man's  nnderstauding 
advanced,  a  kind  of  pr^orty  wUch  it  was  impossible  to 
ttsregard.  And  the  iaterfSBrmos  of  modern  tegtBlatien 
upon  the  snhj  ect  by  tile  statute  of  the  8th  of  Queen  Aime, 
profesung,  by  Its  title,  to  he  fw  the  enconragement  of 
leaniing,  and  uoiDg  words  for  Ukai  purpose,  whether  it 
enemtes  in  anxnaentatitm  or  diffiinntion  of  preyions 
r^ts,  haTing  left  them  to  some  extent  nntouebed,  it 
ms  fonnd  the  common  law  proTtdsd  for  thdr  security, 
St  least  before  pnbficaUon  by  the  writer's  consent.  The 
ipeeies  or  kiiM  of  Aiag  in  which  property  is  claimed 
tad,  of  eonrsc^  to  be  particularly  eonsidend,  in  deoid- 
ing  ike  question  whetiisr  a  right  in  it  was  invaded,  and 
how  tihe  invasion  should  be  prereBted  or  redressed ; 
tad  this  class  of  property,  by  nature  not  oorporsal  at 
aB>ornot  exdnsirely  e<m>oreaI,rec[uired  to  be  defended 
against  inc«poreol  attocKS,  and  not  at  all,  or  not  ex- 
slnsiTely,  afftiinst  bodOy  saaaults.  Upon  the  principle, 
therefore,  of  protecting  property^  it  is  that  Uie  common 
law,  m  cases  not  udta  nor  prejudiced  by  the  statute 
dielteTB  the  privacy  ofthoughts  and  sentiments  commit- 
ted to  writing,  designed  by  the  atttiior  to  remain  not  ge- 
nerally known.  This  has  been,  in  effte^  jodieiaUy  de- 
elswd,  not  by  any  jedgo  more  dbtineUy  than  by  Lmd 
EUml  on  several  ocoanMi%  particnlariy  in  Mr.SonA^t 
MM.*  be  says,  ''It  is  to  protect  the  exdnsiTe  mopoty 
of  tlw  wmer  that  injunctions  are  granted.  And 
again :  **  I  hare  examined  the  cases  I  have  l)een  able 
to  Bwet  with  eontuning  precedents  for  injunctions,  and 
I  find  that  they  oil  proceed  upon  the  ground  of  title  to 
property  in  the  plunttff.**  Such  being,  as  I  believe,  the 
satnre  and  foundatioB  of  the  common  law  as  to  ma- 
nuscripts, independently  of  Parliamentary  additions  and 
snbtractions,  ite  operation  cannot,  of  necessity,  be  con- 
fined to  literary  subjects ;  that  would  be  to  limit  the 
rule  by  the  example.  Wherever  the  prodoce  of  labour 
is  liable  to  invasion,  in  an  analogous  manner  there  must 
he,  I  suppose,  a  title  to  analogous  protection  or  redress. 
Snch  I  oonnder  the  case  of  mechanical  works  or  woi^ 
<tf  art,  executed  by  a  man  for  his  private  use.  What* 
aver  protection  those,  or  some  cf  tiiose,  may  have  by 
Ifto  act  of  Parliammt,  Aey  ar«  not,  I  q»prehend,  de- 
serted by  the  common  law.  Hie  principles  and  roles 
which  it  applies  to  literary  compomtions  and  mann- 
aeripts  must,  to  a  considerable  extent,  be  applicable 
to  these  also.  Mr.  Jostice  Yates  himself,  again,  In 
MiUar  v.  Tojfhr,  says,  that  an  author's  case  was 
exactly  similar  to  that  of  m  inventor  of  any  mecha^ 
nical  improvement — **Both  original  inventions  stand 
npon  tibe  same  footing  in  point  of  property,  whether 
the  case  be  mechanictu  or  literary,  whether  H;  be  an 
epic  poem  or  an  orrery.  The  inventor  of  one  as  well 
as  the  author  of  tiie  other  has  a  right  to  determine 
whether  the  world  shall  see  It  or  not.  .  .  •  .  Exam- 

Sles  might  be  mentioned  <tf  as  great  an  nertion  of  na>- 
iral  meultiefl^  and  of  as  meritorious  labour  in  the  me- 
ehaaical  inventions,  as  in  the  ease  of  authots.  We 
have  a  recent  instance  in  Mr.  Harrbon's  time-piece, 
i^ieh  is  said  to  have  cost  him  twenty  yean^  appUca- 
lion ;  and  might  not  he  insist  upon  the  same  argnmente 
^the  same  chains  of  reasoning — the  ssme  foundation  of 
aooral  right,  the  property  tn  his  invention,  as  an  author 
can  for  his.**  Property  m  meclianical  works  or  works 
•f  art  executed  by  a  man  for  his  own  amnsement  or 
instruction,  is  allowed  to  subtist  certainly,  and  may 
not  before  pnUleation  by  him  be  iaradad,  not  msvdy 


by  e<^ying,  but  by  dsscr^^na  or  eatidogues,  as  i 
ifipears  to  me.   A  catalogue  of  voA.  works  ra^,  i 
ihielf,  be  valsaUe ;  tt  mav  alao  elfoetoalfy  shew  ffc 
bent  and  tosB  4^  mind  and  KeKng  and  taste  of  the  srtiit 
specially  if  not  profcssioiiaL     The  portfUio  w  tt 
stttdb  nuy  disekiso  as  mvefc  aa  tiie  wrilteg^tahls.  i 
man  may  employ  himself  In  ;»i^rtB  in  a  manner  vei; 
harmless;  hnt  which,  if  disclosed  to  society,  mig^t  di 
stroy  the  comfort  of  his  life,  and  eren  his  suceesB  to  11 
jEvery  one,  howevtf ,  has  a  right  to  sa^,  that  the  pn 
duce  of  his  private  hours  is  not  more  liable  to  pnbuci 
ti(m  without  his  consent,  because  the  pahllcation  ntwfa 
be  creditable  or  advaotageoDs  to  him,  than  it  woala  l 
if  it  were  otherwise.   Addreanng  my  attention  spedfi 
eally  to  the  particular  instance  beifore  the  Court, 
cannot  but  see  that  the  etchings,  being  executed  by  th 
plaintiff  and  bis  consort  for  their  private  use,  being  th 
prodaee  ef  thrir  private  labour,  and  belonging  to  nun 
sdves,  they  were  entitled  to  ret^  them  in  a  stete  g 
privacy,  and  to  withhold  them  frona  publication,  lln 
right,  I  think  it  e^sally  dear,  was  not  lost  by  the  fi 
mlted  oommnnieation  which  they  iq>pear  to  have  mads 
nor  vras  it  confined  to  the  pn^biting      taking  of  im> 
presrionswititontor  beyond  their  oonaentfiromthepUtu 
which  were  their  undoubted  property.    It  extendi^  ] 
conceive,  also  to  the  prevention      persons  unduly  ob 
talning  a  knowledge  of  the  subjecto  of  the  |dates  fiin 
publiwing,  at  least  by  printing  or  writing  a  deseription 
of  them,  whether  more  or  less  limited,  a  snmmvf  oi 
catalogue,  whether  professional  or  otherwise.   d\A  I 
am  satined,  I  repeal  that  the  means  of  oomposi^  and 
forming  the  catalogue  in  question  must,  nptm  the  ma- 
terials now  before  tiie  Court,  be  taken  to  have  been  oV 
tmned  unduly— that  is,  witiiont  the  eonssnt  of  nw 
I^aintiff  and  without  that  of  his  consort,  and  without 
any  right  to  do  so,  moral,  equitable,  or  l^aL 
I,  then,  deny  it  to  be  an  interference  with  anotheri 
propertv  7    I  think  not.    The  defendant  apnesn  to 
ma  to  have  been  seeking  to  make  use,  for  his  own 
purpose,  of  what  does  not  belong  to  him.   That  the 
object  of  printing  and  publishing  the  catalogue  wu 
money,  was  gain,  no  man,  of  course,  can  doubt;  ana 
that  it  would  be  very  saleable,  and  that,  if  copies  were 
to  be  multiplied,  edition  after  edition  would  find  les^ 
purchasers,  with  or  without  the  superfiuity  of  the  aiits- 
graph,  is  highly  probable,  for  reasons  suifidonfly  ob* 
rious:  I  do  not  say  on  account  of  the  graceful  inmrset- 
ness  of  the  eomplimenta,  or  the  service  to  bisto? 
of  the  memoirs  prefixed — these  are  mere  garnish— mb 
maocount  of  the  solid  and  snbstantial  part  of  ths  fmr 
lieation.   What,  however,  can  be  the  defoidaDfsTV^ 
or  that  of  any  mrson  but  the  owners  ef  the  platc^  t» 
tiiis  benefit  t  It  is  for  them  to  use,  or  bestow,  « 
withhold  absc^utely  impreesiona;  nor  can  a  st'siV^"? 
allowed  to  say  they  shsll  not.   They  alone  are  entitied 
to  decide  when  and  how,  and  for  whose  advantMM"*^ 
property  is  to  l>e  msde  use  of.   I  think,  therefcWt  not 
only  that  the  defiendant  here  is  unlawfnUy  invsffliV 
the  plaintiff's  right,  but  also  that  the  inva»on  mo* 
such  a  kind,  and  affecte  such  propertjr,  aa  to  entitls  UN 
plaintiff  to  the  preventive  remedy  of  injunction  ;^  aadn 
not  the  more,  yet  certeinly  not  the  less,  because  it »  sa 
introaion— an  unbecoming  and  nnseemly  intrusion— sn 
intmdon  not  idone  In  brmeh  of  oonvcntional  ■"^'^ 
hnt  olfenrive  to  that  innate  sense  of  propriety  ^Wcfitt 
naturd  to  every  man,  if  intromen  can  fitiy  desems 
that  which  is  a  sordid  spying  into  the  privacy  of  doin<«c 
life— mto  the  home— a  word  hitherto  sacred  """"^ 
us— into  the  home  of  a  fimiily — of  a  femily  whois  pri- 
vate life  forms  not  tiielr  only  unquestionable  tiUe  to  uke 
most  marked  respect.   To  relax  the  restraint  ^■^^ 
been  imposed  upon  the  defendant  Is,  consequentiy/j™* 
I  am,  not  now  at  least,  prepared  to  do.   It  is  anouwr 
question,  whether,  as  a  condition  of  its  oontinasncs^iM 
is  not  entitled  to  require^  that,  at  this  it^  of  thecaoHf 
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a  CM  bcdinetadfor  theopinitt  of  ft  Cosrtofbw,  or 
B  action  be  bnmg^  acBiait  hta.  It  hai^  indeed,  Men 
yew  waal,  peTlu|M^  of  Ute  yean  than  fimneriy,  and 
IB  oftcB  Jnat,  where  an  injunction  has  been  granted 
'wt&oBt  Dotiee,  for  the  pnrpoee  and  on  the  groand  of 
wnHmetiag  &  mcrelj  Imu  li^t — on  whidi  footing  al(Hie 
I  bam  been  treatiqf  tlua  matter — to  take  such  coarse 
KpoA  an  mterloCTftory  ^plicatioa  to  diaeolve  it,  where, 
al  Vcart,  UteK  is  doobt  or  difficulty  aa  to  law  or  &cL 
hat  net  «ffiricnt  at  <Hice  to  displace  the  iajoncticai.  I 
Aiak  it,  therefore,  as  w«U  to  address  m^elf  to  aome 
newf  at  this  appJieatioa  that  hitherto  I  hare  scarcely 
aOaded  to.  Amongst  the  amendment  of  the  hiU  that 
han  bco  ntoUioned  was  a  chaige,  **  that  some  of  Uie 
i^msMona  in  onestion  were  produced  thus— namely, 
tut  wtaia  of  ue  plates  were  ^ven  to  Ur.  Brown,  ior 
fte  pnnaas  «f  prii^ii^  oertun  unpressicois  of  them  for 
Or  plaatiTs  eoaaort  and  the  plMnttff;  and  that  H r. 
SnwM  employed  tbenon  one  Uiddleton,  who,  without 
Mr.  &own*s  conarnt  or  knowledge,  and  in  riolation  ef 


TtedtAge,  having,  as  I  hare  said,  been  introduced 
after  tW  iist  iajuietioD,  is  not  Terified  by  rither  of 
fte  ifidnito  of  wtober,  but  mnst  hare  been  under  the 
ti  Ike  peUiafaer  and  his  solicitor  and  counsel  while 
nsaapau  was  in  preparatkm.   And  it  is  to  be  ob- 
tanL  that  the  answer,  though  mentioning  more  thui 
wetaeiMMaf  Hiddleton,  contains  no  denial,  thou^ 
Itmmmm  A»  no  adniasion,  that  any  person  so  called 
Werhadhceain  Mr.Bn>wn*saerTiceoremplwm«it. 
ThtBstHO,  howcrer.  was  conducted  before  me  in  sneh 
a  BMv,  that,  nnm  the  tepW  had  commenced  and 
■ide  one  progreaa,  I  was  under  the  petvoarion,  and 
Ituak  jtmnaahlj,  if  Dot  neoenarfly,  taat  the  alleged 
fact  ef  Middletim,  the  person  from  whom  J.  T.  Jndae 
^Miiied  die  aixty-Qiree  or  aixty-four  impresnons  in 
VHixa,haTbig  been  a  workman  in  Mr.  Brown's  ero- 
pw— M,  was  anced  on  each  side  to  be  in  eridence  or 
l»  m  tm.  In  tne  reply,  however,  the  leadinff  coansel 
fir  tha  defendjut  the  publisher  said,  that  he  disputed, 
nd  that  it  had  ncTer  been  intended  to  admit  on 
that  any  person  called  Hiddleton  was  or 
haft  bsa  m  Mr.  mowu'a  aBployannt.  This  pro- 
ted  adaEMion  at  th«  Bar,  in  whidi  the  plafaitUrs 
wtMded,  that  the  denied  BoaBwian  had  been 
>adB  hr&t  eoonsel  opposed  to  them;  that  the  &ct 
Apaieo  wm,  howoTer,  proved  by  smae  er  one  of  the 
"wdariu  «f  November ;  that  noties  bad  been  given  of 
■adag  tiuae  affidavits ;  and  that  tiwy  ware  admianble, 
atlsMt  oa  this  pmnt.   The  plaintiff's  coansel  also  ad- 
Wlsd  te  the  cireaaDsUnoe,  that,  on  the  12th  Deoembeiv 
flt  dsf  he£an  the  hearing  of  the  motiwi  began,  an 
Aimt  «aa  filed  «n  the  pabllAer*a  part,  thoogh  his 
aMBMl  did  B0t  make  use  of  it.   I  was  of  opinion  tiiat 
aartisa;  es|aeMed  in  terms  sufficiently  clear,  had  not 
bM  givea.  at  readtng  nther  of  the  affidavits  of  Novem- 
ht:  whariier,  <»  a  sufficient  notio^  either  of  them 
anUerceald  aot  hare  bsea  flowed  for  ■CTpoiMe 
taWmd.thMe^  tlMt  the  aottoe  aarred  had  been  fan 
'  '  ~  bjr  the  plaiatUr'a  aolieitor  to  aataad  te  those 
l^  I  ham  little  or  ae  doidrt;  nor  was  I  quite 
1  that  the  other  selidtor  had  not  so  nnderstoed 
■tOmae.   The  |daintiff*s  ooBBsel  then  asked  thattbe 
bttiag  a€  the  aottoa  should  be  st4^iped  and  adjourned, 
^«dar  teeaaUea  fresh  notiee  of  reading  te  be  given, 
mi  to  ha«B  the  caae  anoed  unambwoooaly  oa  tiiat 
faatiBa.        tbm  I  shoald  have  aeeeded,  if  the  pub- 
fiihar^  eeaaaal  had  not  objected ;  but,  m  ihey  did 
•lMt,Idee&Dsdteeoaseat;  and  the  plaintiff's  eeva- 
«  ast  daaiii^  to  make  any  farther  obsetvatlens  on 
teaatoal  cas^  the  npiy  was  continued,  sad  the  amt- 
MevAidsd,  with  the  UU  »  anendad,  the  affidavits 
<fft*iVii,thaitrimiMhiad  the  annNi^  ai  the  aa^ 


materials.  Now,intfai^  I  was  at  least  strictiy  right ; 
but  it  was  aot  only  a  questicm  of  ^aolving  or  vary- 
ing, at  the  dafendaa^s  instance,  an  injunction  obtained 
u^inst  him  without  notice,  on  whidi  occsrion  the 
^urt  is  generally  strict  wiUi  plaiatifla— it  waa  also 
one  represented  by  the  defendant's  answer,  and  by  hla 
oonnsel,  as  aflecting  his  reputation ;  and  if  they  thought 
advantageoaa  the  course  tnat  they  elected  thus  for  him, 
it  was,  as  it  seems  to  me,  inst  to  allow  the  matter  to 
proceed  in  its  actual  state.  Now,  iiad  it  appeared  before 
the  Court,  on  this  occaMon,  that  the  person  called  Mid- 
dleton  in  the  answer  had  been  in  Mr.  Brown's  employ- 
ment, and  that  it  was  a  correct  inforenoe  from  the  focts 
in  evidence,  that  he  had  availed  himself  of  that  am- 
ployment  to  obfaun  improperly  the  impreanoDB  that 
wen  acqaired  from  him  by  J.  T.  Judge,  I  should  not 
have  had  the  least  haritation  in  ay  ing,  that,  the  motioa 
being  refused,  it  would  not  be  right  to  raaort  at  thb 
stwe  of  the  suit,  if  at  any,  to  a  oourt  of  kw ;  for  not 
<mJy,  as  Lord  Tenterden  said  in  Jfwmy  r.  /RmAL  (1 
B.  &  Adol.  804),  is  an  engraver,  having  eontraeted  to 
engrave  a  plate,  and  to  appropriate  the  prints  taken 
from  it  to  the  use  of  another,  liable  at  oommon  law 
(independentiy  of  any  act  of  Parliament)  to  an  action 
for  breach  of  that  contract;  bat  the  conduct  of  Mr. 
Brown, — if  he  had  taken  from  the  plates  impreesioas 
beyond  his  order  or  connnisBion,  and  retained,  than 
without  authority, — nor  less  the  conduct  of  Middleton, 
if  he,  beii^  in  Brown's  service,  had,  by  a  double  infi- 
del!^, been  giuUy  of  so  acting, — must  have  been  caaai- 
dered,  in  the  language  of  the  bill,  **  a  violation  of 
eoafidoice,'*  or,  in  men  home-bred  and  ^thy  word% 
**  a  breach  of  tnut,"  and  that  not  in  a  technical  aaoaa 
merely.  The  phraae  is  not  always  uaed  by  lai^en  i& 
a  senae  peculiar  to  thenadvas.  They  and  the  rait  of 
the  world  sometlmaa  wiee  in  thus  describing  a  trans- 
action ;  and  when  it  happens  so— whan,  pc^olarly  aa 
well  as  legally,  a  transacttoa  is  called  a  breach  of 
trost,"  we  may  be  assured  that  it  is  not  one  to  boast 
oC  Certainly,  the  accoaation  brooxht  against  Middle- 
ton  by  the  bili  if  true,  disgraeenil  to  him ;  and,  if 
he  had  tempten  or  aocompUees,  to  them  likeniae;  tlie 
more  ao  in  tnis  instance,  since  meannese  and  treachery 
are  aa  little  the  charaeteristics  of  that  class  of  worl^ 
men  in  this  eountiy  aa  of  any  dass  in  it;  and  the 
more  80  with  regard  to  a  tempter  or  an  aoeompUo^  if 
then  was  any,  Mcause  the  workman  waa  probably  the 
po<nw  and  lea  educated  mm.  It  might,  therefiDre^  nava 
Um  more  aatlsfoctory  had  Mr.  Hiddleton  or  Mr.  J.  T. 
Judee,  or  each  of  them,  been  a  depoung  witnea  for  the 
pnbliuier  on  this  occasion.  Nor  has  awngle  reason  for 
the  absence  of  any  such  affidavit  samsted  itself  to  my 
mind,  or  been  suggeated  to  me,  which  is  not  unfavour- 
able to  his  contention,  exoept  (if  it  IS  an  exoeptien) 
this— that  he  had  a  right  ao  to  eonstnict  and  conduct 
his  ease  upon  the  motion  as  to  render  the  introduction 
of  the  fifth  affidavit  on  the  pMntlff's  part  difiieuH  or 
fanpoaible.  Bat  vfaoever  and  whatever  Middteton  was, 
bowem  he  may  have  bondaoted  himself,  he  did  not, 
inniyoplBioB,lTroaat,enifora  better  rfeht  thoa  ha 
had  hinudf  on  J.  T.  Jodge,  aor  did  J.  T.  Judge  eonfor 
aboCtar  right  than  he  had  va  Ae  puhKsber.  And  if 
MiddlotoB  was  Brown's  sarvaatwwotkmaB, and  guilty 
of  the  breach  of  tnnt  chsmd  by  the  bill,  that  nnis^ 
X  apprehend,  nrnke  thb  bok  «0Bnthing  more  than  a 
rait  nr  pratoeting  a  Tight  merely  legal.  It  would  b^ 
for  every  nbstautial  parpose  ofth  e  caua,  exactly  as  if 
Mr.  Brown  had  given  the  hnpreadons  to  the  defendant 
the  publisher.  He  has,  however,  certainly,  I  think,  a 
right  to  s^,  for  the  po^oees  of  wis  motion,  that  such 
a  breach  of  trust  is  not  proved ;  but  he  cannot,  in  my 
(pinion,  maintain  that  his  moos  of  dealing  with  the 
eaaa,  both  in  the  anawer  and  upon  the  notion,  baa  not 
been  Buffioieat  to  latae  a  jadidal  avspicton  that  i*  Ji 
proreaUa;  nor  Bo  I  think  tiMt  —^idaa  f«par  toba 
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disregarded  in  conndering  whether  a  court  of  law  shall 
or  ahall  not  now  be  retorted  to.  But,  were  it  to  bedis- 
Kgarded,  I  should  still  not  think  the  facts  known  with 
sufficient  fulness  to  render  the  sending  a  ease  to  law 
at  present  fraitful}  and  shonld  think  an  action  now,  at 
least,  of  doabtful  utility,  without  admissions,  the  nature 
and  extent  of  which  could  not  properly,  at  present,  be 
well  defined  or  well  ascertained.  These  considerations, 
however,  are  not  all.  The  catalogue  professes  to  be 
connected  with  a  public  exhibition  of  the  works  of  art 
described  in  it,  and  to  be  for  the  purpose  of  that  exhi- 
bition ;  but  the  exhibition  has  not  taken  place, — is,  ac- 
cording to  the  answer,  not  to  take  place, — and  ts,  by 
the  unquestioned  part  of  the  injunction,  prohibited 
from  taking  place.  The  answer,  saying,  too,  that  there 
hare  been  printed  only  fifty-one  copiesof  the  pamphlet, 
(the  total  selling  price  of  which,  at  his  own  rate,  wonld 
be  at  the  utmost  11. 5*.  6d.\,  adds,  that  he  has  parted 
with  several  of  them,  and  that  the  type,  moreover,  has 
been  broken  up.  He  has,  also^  the  oenefit  of  the  un- 
dertaking given  to  this  Court  m  October  that  has  been 
already  mentioned.  If,  then,  it  b  right  to  refuse  the 
motion,  as  I  have,  upon  my  view  of  the  actual  evidence 
and  the  law,  stated  my  opinion  to  be,  can  it,  on  the 
whole,  be  useful  or  justifiable  to  require  the  plaintiff  to 

fo  at  the  present  time  and  sti^  into  another  court  ? 
n  my  judgment,  not.  To  do  so  would,  I  tliink,  be  less 
than  justice  to  him,  and  more,  if  not  less,  than  justice 
to  the  defendant  the  publisher.  The  order,  therefore, 
that  I  make  is,  to  refuse  the  motion,  without  prejudice 
to  any  question  in  the  cause,  and  with  a  reservation  of 
the  costs,  the  plaintiff  and  Mr.  White,  his  solicitor, 
continoing  the  undertaking  already  given,  and  jiving 
also  an  undertaking,  either  to  speed  the  cause,  m  the 
language  of  Lord  Hardwicke's  order  in  Totiton  v. 
Wall0r  *,  or  to  prosecute  it  with  diligence.  There 
may  he  liberty  to  apply.  The  motion  in  the  accom- 
panying suit  was  treated  at  the  bar  by  the  publisher's 
counsel,  and  I  think  also  by  the  plaintifl^'s  counsel,  as 
one  that  must  be  dealt  with  as  this,  and  abide  the  same 
result.  The  same  order,  consequently,  in  substance, 
must  be  made  on  that;  but  omitting,  as  it  ought  I  sup- 
pose to  omit,  any  mention  of  costs.  I  do  not  see  why 
i>oth  suits  should  not  be  ready  to  be  heard  in  Trinity 
Term  next,  or  sooner ;  and,  from  their  nature,  the  Court 
will  probably  be  disposed  to  bear  them  whenever  ready, 

COURT  OF  QT7EEN*S  BENCH.— Mich.  Tbem. 

Bbo.  v.  Tbb  Inhabitants  of  Pott  Shriglev. — Nov.  25. 

Oroundt  of  Appeal  aaainat  an  Order  o/Removai  sUUed 
that  the  Oraer  ana  the  Etaminati<ms  were  had^  and 
that  the  Order  wu  not  made  upon  the  Complaint  of  the 
Ovtrteert  of  the  remotnng  Parish: — Hadf  that  the 
AppeUtmtt  were  not  at  l&erUf  tmder  them  to  Ob- 
jeeHom  to  the  CaptioR  of  the  Exomimattoiu. 

On  the  7HU  of  the  Appeal^  it  appeared  that  the  Re- 
lieving-oMoer  of  the  Union  relieved  the  Pauper  m  the 
Respovamt  Parish,  upon  the  Applicaticn  of  one  of  the 
Overteera  of  that  Pariah;  that,  V  Order  of  the  Board 
of  OuardianSy  he  eontinued  auch  Belief  for  a  Mouthy 
and  charged  the  Am<mnt  to  the  Remondent  Pariah. 
The  Relienng-^fficer  toeeify  obtained  a  Cheque  from 
the  Board  of  Ouardiana,  and  paid  the  Relief  out 


•  This  ordar  it  sUtcd,  in  3  Smiist  681,  thus :— "  Hii  Loi4- 
■hip  doth  order  that  an  iitjunction  be  awarded  to  restrain  the 
dmadauti,  tbrir  aemnU,  agents,  and  workmen,  from  printing, 
icpriating,  pubUsbing,  or  exposing  to  tale  any  copy  or  edition 
of  a  certein  book  or  poem,  entitled  '  Paradise  Lost,'  composed 
by  John  Hilton,  or  Uie  life  of  the  said  John  Milton,  or  of  the 
notes  of  varioos  aathon  upon  the  said  poem,  compiled  by 
Dr.  'nomas  Newtoa,  until  the  heatfag  of  tbis  cansfl ;  and  it 
i8ftul^ordend,tliat  tha  pUdmiflb  do  speed  their  caaie." 
(Beg.  lib.  B.  1751,  ftO.  322). 


of  the  Proeeeda.    T%0  Seaaim*  htuinff  ^uaAed  th 
Order,  autjeet  to  the  Question,  v^iether  the  JSritfenetf 
Ckargeahili^  was  aujkient,  this  Cowl  hHd^  tha 
ChargeeMlif^  toaa  prtned,  and  quashed  the  Order  o 
Sessions. 

A  Pauper,  teho  had  resided  with  her  HuAand  till  hi 
Commitment  to  a  Prison  out  of  the  Parish,  in  ^pri, 
l84G,  at  which  Time  the  Five  Ymri  Residence  reqvire 
fy  ^at.  9  Si  10  Vict.  c.  C6,  was  not  complete,  is  rt 
mov^le  under  the  Proviso  in  Sect.  1 ;  the  Effect  of  iho 
Proviso  being,  that  the  Wife  is  removable,  if,  undc 
the  Cireumstattees,  the  Husband,  having  come  to  A«r  an- 
become  chargeable,  would  have  been  removabie. 
On  appeal  at  the  Epiphany  Quarter  Sessions,  holde 
at  Nether  Knutsford,  in  and  for  the  county  of  Chestei 
against  an  o)*der  of  two  justices  for  the  removal  < 
Sarah  Crompton  and  her  five  children  from  the  town 
ship  of  Pott  Shrigley,  in  the  aaid  county,  to  the  towz 
ship      Tyldedey-enm-Shakerley^  in  the  connty  c 
Lancaster,  the  sessions  qnashed  the  order  of  remoTa 
subject  to  the  following  case.   The  examinations,  as  fi 
as  it  is  neoessary  to  set  them  out,  were  as  follows:— 

'*  County  of)  The  examination  of  James  CardweU,  n 
Chnter.   f    lieving  officer  of  the  Adlington  an  , 
BolUi^[ton  district  of  the  Macclesfield  Poor-law  Unior  '. 
in  the  said  county,  and  of  Sarah  Crompton  and  Richar 
Crompton,  of  H^-de,  in  the  said  county,  collier,  take, 
upon  the  complaint  of  the  overseers  of  the  poor  of  Pot  ' 
Shrigley  township,  inthe  said  district, nnion,andcoaiitj^ 
this  25th  day  of  August,  1846,  before  us,  Thomas  Swan- 
wick  and  tfolm  Dixon,  Esqrs.,  two  of  her  llajesty*t 
justices  of  the  peace  in  and  for  the  said  connty,  as  to  X\t( 
said  Sarah  Crompton's  last  place  of  legal  settlement 
who,  upon  their  oaths,  say  as  follows : — 

"  First.  The  said  James  Cardwell,  for  himself,  aaitb. 
the  said  Sarah  Crompton  and  her  five  children  (naming 
them)  are  now  reHoeiit  in,  and  receiving  relief  from, 
the  said  towndiip  of  Pott  Shrigley,  in  the  said  district 
and  union ;  and  the  said  Sarah  Crompton,  for  heraelf, 
saith,  &c.;  and  the  said  Richard  Crompton,  the  ex- 
aminan^  for  himself,  saith,  &c 
"Taken  and  sworn  by  the 
said  James  Cardwell,  Sarah 
Crompton,   and  Richard 
Crompton,  at  Macclesfield, 
in  the  said  county  of  Ches- 
ter, before  us, 
"  John  Dixon. 
"  Thomas  Swanwick." 

"The  grounds  of  appeal  were  as  follows: — First,  be- 
cause the  said  order,  and  the  examinations  on  which  the 
same  is  founded,  are,  and  each  of  them  is  respectively, 
bad,  informal,  and  insufficient  in  law,  upon  the  face 
thereof.  Secondly,  the  said  Sarah  Crompton  and  her  said 
children  have  not,  nor  hath  any  or  either  of  them,  any 
settlement  in,  and  do  not  belong  to  our  said  towndiijp. 
Thirdly,  that  the  aaid  Sai-ah  Crompton  and  her  said  chU- 
dren  were  not  legally  chargeable  to  your  sud  township 
of  Pott  Shrigley  Bi  the  time  of  the  making  of  tha  said 
order.  Fourthly,  that  the  said  removal  order  or  war- 
rant was  not  made  upon  the  complaint  of  the  overseer? 
of  the  poor  of  Pott  Shrigley  aforesaid.  Fifthly,  that 
the  removal  of  the  said  Sarah  Crompton  and  her  said 
children  from  your  sud  township  of  Pott  Shrig^ej 
to  our  said  township  of  T^ldMley-cum-Shakenejr 
was,  at  the  time  of  their  said  removal,  illegal,  ana 
contrary  to  the  provisions  of  stat.  9  &  10  Vict.  c.  6S, 
she,  the  sidd  Sarah  Crompton,  having  rcMded  for  fire 
years  next  before  the  application  for  the  said  removal 
order  or  warrant  in  ^our  said  towu^ip  of  Pott  Siri^- 
ley,  without  computing  in  the  period  of  such  readeaee 
the  time  during  which  die  had  been  a  prisoner  in  a 

E risen,  or  an  in-penrioner  In  any  hospital,  or  confined 
1  a  Innatie  asylum  or  oUur  receptaelB  for  lonatici^  <w 


James  Cardwsix* 

Sarah  Crompton. 

}■  hit 

Richard  +  Cbohfton. 
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wm  m  patient  in  •  luMpitd,     during  which  aha  re- 
tmj  pariah,  or  was  whoUj  or  in  part 
mamtamed  hj  may  nte  ornifaaeripttoa  rdaad  in  a  parish 
ift  wUdk  ate  did  not  rcrida^  not  beinE  a  honk  fide  eha- 
lUeUe        and  that  the  ranoral  ofher  mid  children, 
ai  t2w  tuM  they  were  ao  rcmored,  was  aleo  illegal  and 
uutuaj  to  tha  proTiuons  of  the  arid  act,  by  which 
Uwy  KR  dtaocfted  not  to  be  removable  when  his  or  their 
^raft  ia  not  remoTable.   Sixthly,  that  the  said  re- 
Mral  order  vaa  not  made  before  the  praring  of  the 
maU  act.   Serenthly,  that  copies  of  the  said  examina- 
^  oidv,  and  the  notice  of  the  chargeability  of  the 
pupen  have  not  been  sent  to  ds»  according  to 
Eighthly,  tliat  tha  arid  removal  order  or  war- 
«cuM  inopaFBtiva^  null,  void,  and  of  no  effect, 
and  by  virtue  of  the  said  act  of  Parliament. 
On  tha  trial  «f  tha  nppeal,  Janiea  Caidwell  proved 
that  he  was  the  relieving  o£Seer  of  the  Adlington 
nnd  Bnlfiigton  district  of  tha  Ifaedesfteld  Union, 
m  which  dirtrict  the  respondent  township  is  ritnate; 
IJMt  the  MacdcaSeld  onion  consisted  of  forty-one 
tonahips,  of  which  Pott  Shrigley  was  one;  that, 
«a^cimday  of  An^st,  1846,  the  pauper,  Satah 
(^iMBiitan,whe  was  lini^  in  the  respondent  township, 
anfiadteUKfarrdief  for  henelf  and  five  children; 
t^he  tha  relieved  her  with  &s.  in  provirions,  on 
■eonnt    the  napondent  township;  that  Burton,  one 
or  ae  efoieai  of  the  respondent  township,  had  applied 
tote  ao  to  relieve  the  pnapers ;  that  witness  bronght 
AeeaH  bsfim  the  board  of  goardians  on  the  16th  of 
Chat  Mnth,  and  they  ordered  the  reUef  to  be  oonUnued 
*  *«  P»pa»  fc*  •  month,  at  the  rate  of  A#.  per  week ; 
a^that  he  pnid  them  at  that  rate  for  the  month,  and 
the  asaennt  to  the  respondent  township.  He 
linpndMnd  the  oidor-book  of  the  hoard  of  gniudlans, 
whmm  were  aet  out  the  names  of  the  pauper  and  her 
fw  cUdm,  their  residence  in  the  respondent  town- 
ttit,ac  amount  of  relief  the  witness  had  given  them 
M^wiA  befiire,  and  an  order  that  the  relief,  at  6».  per 
*Mld  be  cMitinaed  fn  a  month  to  the  paDpers, 
aad  Ori^ordcr  sbonld  be  obtuned  for  their  removal; 
wd  he  peered  that  the  entries  and  order  were  made  In 
mcnee.    In  emas-ertminaUon  he  proved  that  he 
^wy  sHalnid  a  cbeqae  from  the  board  of  guardians 
ifintha  tisaaum,  and  that,  out  of  the  money  he  thus 
Mtansd  bsB  the  common  ^d  of  the  union,  he  paid 
Aa  iriarf;  ad  that  the  application  Ibr  the  order  of 
jMiiil  was  made  on  the  26th  Angnat,  1846.  The 
e"J'"'»  Suah  Ovmpton,  proved  that  die  ia  the  wife  of 
QwnptoB  the  younger,  and  was  mairied  to 
hn  ^en  yean  ago;  that,  in  June,  1841,  they  went 
U  Rsde  &  the  re^Mmdent  towndiip,  and  continued  to 
uveAsie  tegether  ontU  April,  1846,  when  he  was 
■lijiiihieihil  cn  a  charge  of  felony,  and  committed  to 
Choto  Castle,  a  prison  out  of  the  re^wndent  f  own- 
**y;  aad  that  he  remained  in  such  prison  until  the 
■bwiugaarixes,  when  he  was  tried  and  transported; 
and  that  At  eontinned  to  reride  with  the  arid  children 
■  the  ic^aodent  township  until  the  2eth  September, 
urn,  eta  die  and  her  children  were  Uken,ander  the 
«Msr  ef  lemdval  in  tUs  case,  to  the  appellant  towndiip. 
ft  WM  eiiijeeCed  by  the  ^)peUant's  oonnsel— First,  that 
Ua  ezaminariona  were  bad,  the  caption  not  stating 
taMi  ta  he  tahcB  on  the  complaint  of  the  overseers  of 
ItaTviiisiiihiil  towwhip^  and  because  they  did  not  allege 
net  the  panpeia  were  come  to  inhabit  in,  and  were 
actMQy  ^argeablc  to,  the  respondent  township.  Se- 
cwdly,  that  the  examinations  were  also  bad,  becnose 
taA  ef  them  was  not  a  separate  examination,  complete 
«  atmSt,  with  a  separate  caption.   Thirdly,  that  there 
nss  ne  seffident  aridenee,  on  the  face  of  the  examina- 
iaasaf  the  paupers  being  chargeable  at  the  time  of 
the  order.    Fourthly,  toat  the  evidence  of 
iven  at  the  aeariona  was  not  sufficient. 


Kft^,tha^lj  the  ivoridons  of  the  abore  ac^  the 


paupera  eonld  not  be  removed  under  the  order  of  le- 
moral,  although  it  was  obtained  before  the  poising  of 
the  act,  the  paupers  having  rerided  in  the  naponoent 
township  for  five  years  and  upwards  before  the  apidi- 
cation  for  the  order  of  removal.  If  the  Court  should 
be  of  opinion  that  any  one  of  the  objections  to  the  exa- 
minations  is  good,  or  that  the  evidence  of  chargeability 
given  at  the  sesrions  was  insufficient,  or  that  the  pau- 
pers cannot  be  removed,  in  consequence  of  their  having 
resided  for  more  than  five  years  in  the  re^ndent 
township  before  the  application  for  the  order  of  re- 
moval, wen  the  order  of  sessions  is  to  be  confirmed; 
otherwise,  to  be  quashed,  and  the  order  of  removal 
confirmed."  The  case  was  argned  in  Trinity  and  Mi- 
chaelmas  Terms*  by 

Ptukleif  and  Pietrnng^  tn  support  of  the  order  of  ses- 
rions.—first,  the  caption  of  the  examinations  does  not 
shew  jurisdiction  to  make  the  order;  It  should  shew  that 
the  complaint  of  the  overseen  was,  that  the  paupers  were 
aetnally  chargeable,  or  likdy  to  become  chargeable,  not 
having  gunm  a  l^al  settlement.  In  Beg.  v.  fVitlkam. 
(12  Jur,  791),  this  objection  was  raised  under  as  general 
a  ground  of  appeal  as  the  first.  Secondly,  this  Court 
will  not  answer  the  question,  whether  there  was  suffi- 
cient evidence  of  chargeability.  The  fourth  question 
submitted  to  this  Court  means,  whether  there  was 
legal  evidence  of  chargeability.  The  cases  of  R<y.  v. 
Bradford  (10  Jur.  763)  and  Rig.  v.  little  Marlow  (11 
Jur.  240)  shew  that  there  was  not  In  R^,  v.  Crmdallt 
(11  Jur.  922),  this  Court  only  refused  to  set  aride  d* 
aeeision  of  the  Court  of  quarter  sesrions,  which  found, 
under  rimilar  drenmatancea,  that  the  pauper  ma  settled 
in  the  parish  m  account  of  which  relief  had  been  given. 
Thirdly,  the  paupers  were  not  removable.  There  were 
between  two  and  three  months  at  the  end  of  the  five 
yeor^  reudenotf  in  Uie  renrandent  parish  during  which 
the  husband  was  not  residing  with  the  pauper  in  the 
respondent  parish ;  but  she  had  a  right  to  complete  tha 
five  years  after  her  husband  left  her.  The  wife  of  a 
man,  whoee  settlement  is  not  known,  may  be  removed 
to  her  maiden  settlement.  {Re*  v.  Cottinghamj  7  B.  & 
C.  616).  Generd  words  in  a  statute  must  receive  a  ge- 
neral construction,  unless  there  be  found  in  the  statute 
some  ground  for  limiting  and  restraining  their  mean- 
ing. (  The  &rl  of  Btietinff^ameiire  v.  J)rmv,  Wilm. 
177, 194,  on  sUt.  27  Hen.  8,  c.  10;  Sir  W.  Giant,  in 
B«etJbrdv.Wad«tl7ye»,  97,  91—93).  [PaMesoe.J.— 
Soppoee  a  man,  who  had  beni  tried  and  convicted,  and 
sentenced  to  imprisonment,  returned  to  his  wife  and 
fiunily  after  the  expiration  of  the  term  of  impriaon- 
ment,  can  there  be  any  doubt  that  the  time  of  his  im- 
prisonment would  be  excluded  ?  Can  it  be  contended, 
that,  when  the  husband  is  transported,  the  period  of 
transportation  is  to  be  indnded  Ij 

Towmmdj  contra. — First,  the  objection  taken  to  the 
caption  of  the  examinations  is  not  sperificdly  raised 
by  the  first  ground  of  apped,  which  objects  that  the 
examinations  did  not  allege  that  the  paupers  were  come 
to  inhabit  in,  and  were  actudly  chaigeaole  to,  the  re- 
indent  township.  Secondly,  the  phrase  **  sufficient 
evidence,"  In  the  third  objection  taken  at  the  trial 
of  the  appeal,  means  **legd  evidence."  (Ats^.  r. 
DuHnpitad,  12  Jur.  674).  [Lord  Denman^  C.  J.— 
In  Reg.  V.  Onmdalf,  (11  Jur.  822),  the  ground  of 
apped  was,  that  the  examinaUons  did  not  contain 
any  sufficient  le^  evidence  of  relief.  Erie,  J. — The 
distinction  between  sufficient  evidence  and  legd  evi- 
dence is  veiT  clear.  Patteton,  J. — There  can  be  no 
doubt  that  tne  sesBions  meant  to  ask  whether  there 
was  any  l^d  erideuce.l  The  cases  have  put  a  mean- 
ing upon  the  phrase  '^sufficient  evidence  of  charge- 


*  Jane  10,  belbre  Lord  Denmu,  C.  J.,  Pittcioo,  Cole- 
ridge, and  Brie,  JJ.  Nov.  8,  before  Lord  Deomsn,  C.  J., 
Cdnidie,  ^ngMaon,  and  Brie,  JJ. 
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■faOIfy;"  and  the  Gointirffi  iiBdentud1i7lt8Bffiei«it 
wMwwe  to  nake  oat  dumiAUUr.  Th«  cans  of  Rea. 
T.  Little  Moriow  (11  Jut.  240)  and  lUg,  r.  OrmtdaU  ( 11 
Jut.  922)  decide,  that,  hi  this  ease,  Uiere  was  snffioMnt 
legal  evidence  from  which  the  aeasicmi  might  infiBT  that 
the  relief  was  giren  by  the  attthoritir  of  the  appdlaut 
townstiip.  ThiTdly,therewasnot«rc8idenceoffiTey«an 
in  the  respondent  town^ip  before'the  application  for  the 
order,  aniess  the  period  darinff  which  tne  hoaband  was 
in  ChesterCastle  is  included,  which  it  cannot  lie.  ( Reff.  t. 
Salfardt  12  Jut.  790),  The  fiye  years'  residence  most  be 
that  of  the  head  of  the  &mily ;  and  the  wife  cannot  be 
conridered  sach  unless  the  husband  is  actually  or  eivi- 
Uter  moTtnns.  In  Stg.  v,  €Hot»opf  (12  Jar.  1071 )»  tiie 
order  was  obttdned  berore  the  paanng  of  tiie  atat.  9  & 
10  Vict.  e.  66.  CWr.  adv,  mft. 

Lord  DBNirAN,  C.  J.,  now  ddlvond  the  jadgmsnt  of 
tile  Conrt.— The  first  qnestim  vim,  whether  the  ex- 
aminations were  stated  to  be  taken  <m  the  complunt 
of  the  churchwardens  and  overseers,  and  the  groond 
of  appeal  was  specifically  oonfined  to  this  qmatitm. 
The  examinations  are  stated  to  be  so  taken,  uid  we 
ore  of  opinion  that  the  appellants  are  not  at  liberty, 
under  this  ground  of  appeal,  to  oontend  that  the  mat- 
ters oomphuned  of  are  not  sufficiently  specified;  and 
tirnt  for  this  reason  lUff,  v,  Oomer$aU  (17  Law  Jonra., 
N.  S.,  M.  C,  163;  S.  P.  as  Jby.  t.  Sat^gMd,  (IS  Jar. 
781)  does  not  apply. 

11m  second  question  mo,  whether  ehargeabOt^  was 
tfiewn  on  the  exseminatiMis  ai^  prored  at  the  triad ; 
and  we  think  It  was  shown  by  tiie  statement  ef  relief 
bdng  given,  and  proved  by  toe  evidenoe,  Aeeafdnig  to 
Am.  t.  J/aHbtp,  (11  Jnr.  240),  and  Atgr.  t.  OtomoU, 
<11  Jnr.  922). 

The  third  question  was,  whelSier  the  pauper  had 
become  irremovable,  as  die  had  resided  in  the  respond- 
vcii  parish  for  five  years  next  before  the  appUcatton  for 
the  order.  She  was  the  wifa  of  a  man  who,  in  April, 
1846,  was  committed  to  a  prison  out  of  the  parish  upon 
a  charge  for  which  he  was,  at  the  snmmer  assizes,  sen- 
tenced to  be  transported.  She  had  resided  with  heir 
faveband  till  his  oemmltmmt,  and  at  that  time  the 
fire  years*  residence  was  not  complete.  If  the  hudiwid 
IwsDpposed  to  Inve  ntumed  to  nis  wifb,  and  the  order 
to  have  been  allied  for  to  remove  him,  he  woidd  not 
luve  been  irremovable  1^  xeason  of  five  ^nMi^  resMeneh 
hecaose  an  hnprisonment  la  another  parMi  m  a  erimlnal 
dtarge,  ending  in  a  eonvietlon  and  a  long  imprisonment 
and  transportation,  is  a  break  in  the  reeidmce.  (/F«9. 
T.  8alf6rd,  12  Jur.  790).  The  effect  of  the  proviso  hi 
9&  10  Vict.  c.  66,  s.  1,  whether  we  look  to  the  11  ft 
12  Vict,  c.  111,  or  not,  appears  to  ns  to  be,  that  the 
wife  ia  removable  if,  under  the  circumstances,  the  hns- 
band,  having  come  to  herandbeeome  chargeable,  would 
have  been  removable*.  Therefore,  the  rule  must  be 
awde  absolute  for  quashing  order  of  sesstons.— Onfor  of 
asfisiw  yttrtsA 

▲oDBHouK. — In  Acf,  V.  GrioUade,  (sate,  p.  ii,  c6L  2), 
Ovmdtr  and  SU4t,  oo^ra,  wen  not  heard  od  tbs  gncsHsn, 
wbedwr  a  new  trial  wm  gmitiblt. 


BAIL  COURTw— MiCBAlDJUs  Teem. 
Put  r;  Xaohau..— iVbs.  IB  tmd  tS. 
Rvk  «f  Praetice—SUijfing  Proceediupt  afttr  Vtrdiet  on 

Jlttlon  far  mHjuldaUd  Ifmuffm,  Ckmrt^  mt 
tta/f  tht  Proe«tdmgM  b^wre  fituU  Jitdgmmt,  mm  upon 
Tii3fmmttf4k9Amomti^1k»  Fwdia  mud  VmU,  M< 


•  See  Ay.  V.  m^Mt^  (it  Jw».  IMS). 


Pitnntt^ beinff  ot  JNbti^f  to  ^ou^tUtt  As  ^^vdfcl^^ 
ngmi^  final  Jiidymmt  fitt  CA«  Amiomit  so  rmtmnL 
.  This  was  an  action  of  aasomprit  ftrtiie  not  aBBSBHBf 
certaingoods  on  a  oantraot  between  plaintiff  md  dsind, 
ant.  The  defiendant  pleaded,  fiiBt,  non  assump^;  « 
oondly,  traverse  of  the  |4aintiff  limng  ready  sad  wil 
ling  to  deliver;  thirdly,  ^t  the  goods  were  notaoesri 
ing  to  the  sample,  and  tiiat  the  contract  was  TeadsM 
twether  with  various  other  pleas,  upon  which  issue  wi' 
joined.  On  the  trial,  the  jurv  foaiM  a  verdict  for  tl, 
plaintiff  on  all  the  iasnes,  with  dam^^  8/.4«.  Oa 
20th  October,  a  summons  was  taken  out  t)efore  a  jodg 
at  ohambers,  calling  m  the  plaintiff  to  shew  oaoiei^, 
upon  payment  of  tae  ameont  «f  ^  verdict  aod  esil 
au  fhrdier  pneeedi^  ihoDld  net  be  stayed.  It, 
judge  reftised  to  make  any  wder,  on  the  gnmnd  of  It 
apiHieatien  being  ananHU  at  sach  a  stage  of  the  ^ , 
ceedtngs;  whereupon,  on  aftnmrday,  the  presertnd, 
which  was  to  tiu  same  effbot,  woa  obtidBed;  ag^, 
which, 

Atkarton  (Nov.  18)  shewed  cause.— The  applleatti 
is  one  without  precfMent  It  ia  nothing  more  than  i 
attempt  on  t^e  part  of  the  defendant  to  prevent  tt 
plunbff  exerd^ng  tin  rnht  he  is  entitled  to  by 
verdict,  viz.  that  of  entemig  op  his  judgment  opMi  U 
If  the  Conrt  w«re  to  grant  snoh  sn  appIicatim^A 
eSect  would  be,  that,  where  It  is  intended  to  tnair  ' 
cross  aetitm,  the  previoos  wrdiet  eonld  be  diqiessden] 
preventi^  the  pl^ntiff  etttering  up  his  jodgmtM  v 
Iht  ordinary  wi^.  In  tiiia  eaae  tlie  defcwMrt  ha  tn^ 
versed  oertdn  atiointauto  In  tbe  dedsMtioa,  mm  « 
whhsh  is,  the  plaiBtiff*B  nadineas  and  wilViigBeN  to  ds. 
liver.  Unless  tbe-rocord  is  made  np  and  completeMj 
entering  the  jvdgmcait  on  the  diffinvnt  iasoes,  tbepMB 
tiff  will  be  nnabie  to  nvaU  hira«0lf  of  the  findiog  of  « 
jury  in  ttie  event  <rf  Uie  deftaidsnt  bringing  a  sw> 
action ;  for  instance,  If  the  defendant  riionld  comswsw 
an  aeUon  andnst  the  nhdntlff  for  a  breech  of  hiBM« 
tract  to  deuver.  Judgment  b«lx^  entered  npfa  tta 
r^iilar  way,  cannot  powbly  preindioe  the  dewndM^ 
but  the  granthv  the  present  apprfoation  maf  seriwwS 
affeottheplaii^ff.  It  Is  aright  the  plaintifPifiestillw 
to,  and  one  this  €Durt  will  not  derive  him  of.  [H( 
referred  to  Pisktr  t.  PM  (1  Man. «  Gr.  266).]  

O^wUnff^  inaowort  of  tne  imk.— There  Is  no  Mm 
whatever  why  tne  present  rale  should  not  be  naoeflfr 
solute,  the  reftHal  of  which  will  cause  the  defirodiw 
to  incur  addlttm^  Costa.  The  defendant  has  ovnH 
and  Is  quite  willing,  to  pay  to  the  plaintiff  alt  that  be 
is  entitied  to  under  the  vertict.  J.— 
dinory  eircmnstanoes  that  sesms  reasonalble  w*^' 
there  may  be  oases,  however.  In  which  the  record  iBi|« 
be  required  for  tin  prsssrvation  of  a  right ;  forlastuw^ 
wfam  a  right  of  way  wna  in  question.]  The  p"*** 
aetbm  is  a  mere  money  demand:  it  is  not  eBoojh  t|w 
there  exists  a  remote  iiosstUIity  of  a  orosa  acU«i«"ff 
conuneTkead.  Even  should  that  exist,  the  P*^"^^ 
then  comi^vte  the  iveord.  Apidioati<nt8  of 
have  h«sn  granted,  aa  appaua  mm  theatstamsMHW 
Hasten.  [He  oitsd  Oilm  v.  Sattit,  (1  U.  BM 
264;  8  Ld.  iliqnB.  774).]  Oir.  «<fr> 

On  m  sttbseqnant  4fly,  (N0V.S6),  jndgmoit  wis  w* 

Thew  wwiMlwgwatdiffioulty  inft"*- 
mgamlelnthiscass.   I  oannot  find  that  soeb  afl!j| 
pficntien  has  ever  been  pmaUA  either  ti  chsnbenor» 
ooort  adversely,  ahhot^  It  has  frequently 
pfaotiee  to  take  the  amoant  of  Mt  and  coHt^ 
stttortng  up  judgracBt.  On  (be  best  inmrideratiinHR 
I  can       It,  I  do  not  ase  that  I  ought  to  tetrodoMT 
new  praotlee;  I  1tt««t»  tber^we,  dischaive 
Fmn  the&ctsdf  fln«HM,  Idonot  thbik  the  deftnaw 
ia  entitled  to  Bmch  Ivront,  wh«n  he  has  pat  o»  wj*; 
oNdaoMny  plsi^  evwy  aneof  whteh  Ikn  tE****!!^ 
be  Mn;  MW,  «l»«p(liMllMi  MM  belag  v«»Mi«" 
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liMMid  vieto^ei^  a»i  tfaal,  Ift  omhntHj  vift  Ik* 
•tntKMBt,  til*  tar  vf  FMdiUV  H«tel  wm  MpM«toi 
iroB  him  jwrnxtkm,  Mni  otmfhi  •xttwriniy  by  Km^ 

'  «)adfaig  tfw  tap,  beC*n  Uw  ■mainwt  wu  «Dl«Fed  nto^ 

ud  N  o«A%kiMdAft«r  the  aMJciiur  of  the  utmnMrt,  ana 


fir  .Wrfi^  AM      flwl  a«  Zt^teiaitf  Mtavi^  Mto  M 

<yi  aif,  wktnim  tie  rioim^agned  ioJ^N.  <mr 

mOtBmmtuo/tJke  TapaUaMta  F,Eua»mt£» 

Ueame  Smri^for  N,    To  m  Aatiom  fifapteial 

CMKttf  fanftfty  iV.la  A41W  Pommiom  ^Uis  Roam^  m 
«Arl0jaff  dw-rtw.  for  hi*  mtm  VMOmdBm^tM- 
tSmM\  Tijmi  I  vkiimt  a  Idemm:'*~-JatU,  m  MtOrn 
fmmRaitfir  Jm^^mt  mm  ohitaHtt  Ttrtdi^  Oat 
AaPlM  HtdMtd  a  sood  D^fijua  to  tke  Aetio», 

-Th*  in  iil—tiini  rtali    Utai,  by  aaartaM 


imta  hf  tha  ^liatiff  «f  th«  fint 
I  of  A»  aMMitf  Mst,  Mid  Aa  M«bA< 
Md  M  ftak^  «f  tka  tlHd  part»  tha  plahrfltf 
ToMWiiiBiM  aanyanftaiMfaiwof  tha  ti^ 
to  findali^  Ha*d»  im  Ae  nma  hkm  aa  wm 
m  a  wfiat  chap  or  la|^  to  tiia  ImM,  at  tha 
•  of  4/.;  and  Kawaaa  agtatd  to  cany  aa 
nd  to  pa(]rtkanidwe^}-i^tol42.: 
aha  that  b«  v«ald  pBiahaH  kam  Mi— n.  awl 
aaaaAothar  ponca,  ^  th» poatar^  ai^  a»d  ethar  Mali 
fipaaa  «)Mcfa  tlw  aaid  Nawnaa  might  aall  or  coMtune 
»1>ajWBiMa,  anJ  Ostba  maid  pay  the  Mid  Mimh. 
l^fcu;  iMd  the  dB^andaat  and  the  Md  Piafaatt,  in 
tof  tha  premisaa,  and  £»r  the  beaafit  of  tile 
^  and  aa  hi»  aaaatiai^  thuabv  agveed  wkh 
tkat,  if  Navraaaa  ilMmU  Mfca  da&aU  ia 
I  pauataal  {MaCwiuuiaa  af  all  anH  amy  the 
laad  Mreamantaiatta  aaM  apiiiat  «an- 
tha  apfakhnt  aad  Frabatt  voald  on 
ttaplaintiiF  the  aan  of  200^  aaand  Ibr  liquir 
That  MawBiaajaada  defiuk,  and  that 
taad  owiflc  from  him  thaaan  w  102^  for 
l«f  ai.  17a.3J.to  UnnkK.  6x  ba«.&«.; 
the  dfffendwit  became  liable  to  pay  to  the 
the  aaid  sum  of  2M»^  &c   Tha  defeiulant 
.fint,  Donastuapeit;  aecondlTf&and  and  covin, 
an  mii  material;  aad,  thinUf,  that  the  mid 
mat  vat  mtered  into  by  the  plamtiff,  dafiendant, 
1 4k  aaid  aereial  othw  pttUea  thereto,  for  the  ez- 
•Mpaipoae,  object,  and  intent,  «■  the  plaintiff  wall 
nnr,  aad  the  pumtiff  aatend  into  the  same  with  the 
■|nm  abject  and  intantioBi  of  enabling  tha  oidd  New- 
antoaater  iato^  and  talta  and  hare  poMwriwt  0^  tha 
B,  in  ocder  to  aall  and  £»oee  of,  therein  and 
for  hie  ovn  n«e  and  benott,  by  retail,  divers 
liqaoTB,  to  wit,  wine,  brandy,  &c,  to  be 
and  oooaiuDcd  in  the  said  room  vf  the  said 
,  withimt  his  haTinc  been  dniy  Ueenaed  eo  to 
d^  eaaliaiy  to  the  form  at  the  statute  in  each  case 
■adaaad  provided.   That  Mewman,  after  the  making 
md  agreemeDt,  and  under  and  by  virtue  there- 
at Mined  into  and  apon  tha  said  room,  to  wit,  on 
In,  and  did,  m  panaanoa  thereof  oa  8to^  sell  aad  dl»- 
|m»d^  §ar  mammy,  ami  far  hia  o«a  exohMiva  beaefit 
aal  adwMa^e,  by  ntail,  to  divata  pitnai,  divata 
fualitaeaof  ua  aaid  excjaeabla  to-badnuik 
■A  BHaamed  in  and  apon  tha  lOMi  ao  in  tha  posaes- 
tha  aaid  Namw^  nttimt  U%  the  aaid  New- 
■■^bBriag  bean  ao  Iicmaea  aa  afennaid;  and  that 
the  niiia^  parpoae  in  the  plea  mentioned  was  the 


ting  oc  the  agreemeatjand 
tha  pWatiffVi  name  aba  remained  orer  Ue  Up  doao. 
Oaanaaocaaian  anecdaa  pendtwaa  nadaaatintha 
plalariff*^  name,  aad  tha  eonaaeditiM  andar  It  ««■• 
taken  iato  KemMa'a  ato^;  bat  thara  was  na  vA- 
danoe  of  ibia  having  taJna  place  with  tha  plainliff*B 
faMwledge:  btU  Newman  depoaad  that  the  plaiaMT 
onae  told  him  thai  they  ware  tranagmafa^  the  eaelao 
law%  aad  advised  him  to  say,  if  qaaetieaed  about  it, 
that  he,  Newman,  was  mot  a  tenant,  bat  only  semnt  to 
the  plaintiff.  The  jary  retamed  a  rardiet  fw  tha 
plaintiff  on  the  first  Mid  aaoond  Imnei^  aad  iarthad^ 
fmdaatoatho  third. 

BotiUt  ea  Nor.  8^,  moared  for  a  rale  nin  to  eater  a 
Teidiet  fog  the  plaintiff  on  all  the  issaes,  damagw 
ISm.  17«.^  er<sraaevtiiaI,orfMjadgMataniha 
third  ^ea,  aoa  obataato  Teaedlato ;  imd  caateaded,  thai, 
hadapendeatly  of  thewitttaa  agraanaat*  tbaMvaaao 
aridsDoa  af  any  anaagaoaent  madabetwaea  tha^aintlff 
aad  Newman  to  lappoH  the  fcets  alleged  in  the  third 
plaa.  TMaidt,  J.— Than  caa  he  ao  doabt  bat  that 
Aey  wiihed  tbeoriginal  Uesnae  to  oanydonUe.]  Tha 
atatato  MUed  opoa  to  shew  the  Illegality  of  tiie  agraa- 
meatistbeftGeo.d,G.61,s.)8,  by  which  itiaenaolad, 
**  that  every  ptnon  who  shall  sell,  barter,  ezehaage,  er 
ISar  valaable  ooaaidmtion  otherwiw  diqwae  of  aay  aa- 
eiaeaUe  lienor,  b^-  retail,  to  be  dnmlc  er  coaaaaied  in 
bjehotue  or  premises,  or  diallpenait  or  saffer  any  ex- 
ciseable  Bqoor  to  be  sMd,  bartorsd,  exohaaged,  er  other- 
wise dfapoaedof,  ior  valuable  eoasideration,  by  retail,  to 
be  dmalc  or  OMisumed  in  hts  heoM  or  piemisee  withoak 
bring  duly  liorasad  ao  to  do;  and  that  evanr  petacn, 
befa^  duly  Hceaaed,  who  shall  sail,  barter,  eKchaag^  ar 
for  valuable  eonsideratioa  o^erwlae  diapose  of,  or  shaU 
permit  or  snffir  to  be  sold,  bartered,  axchaagad,  or 
otherwise  dispeaed  of,  Ibr  valaable  eonaidwatian,  aaqr 
ezcisMUe  liquor,  by  retail,  to  be  drunk  er  eonaoak- 
ed  ia  his  houm  or  premiaea,  not  bring  the  hoaw  ar 
prranises  specified  in  nieh  licenae,  shall  respeettrriy, 
mr  evny  such  c^eae^  ou  convietitm  befere  one  ja»- 
tice,  fi»frit  umI  pay  any  sum  not  exceeding  202.  nar 
lem  than  6L,  togetner  with  the  costs  of  the  ouiTia- 
tion."  This  section  only  imposae  a  penalty  upon  tha 
petaon  who  shall  mU  without  a  ncenae,  and  this  for  the 
bMefit  of  the  revenue.  There  is  a  ricar  distanctioa  ba- 
tweon  thoee  aata  fbr  the  doing  of  which  a  patmlty  b 
impeaed,  wd  tiioM  whirii  are  adnally  prohildted  by  Hm 
Legidataftt.  The  latter  are  aadoubtadly  illanl,  bat 
tha  fbnacr  BM  not.  In  Smith  amd  Otktn  v.  dfaadsedL 
(M  Mee.  &  W.  4A»),  It  wm  held,  that  the  26th  and 
VB^k  seotiims  of  the  Exeim  Lioenae  Act,  (6  Geo.  4^ 
e.  81),  which  subieet  to  pmaltiM  any  manufacturer 
or  dealer  in,  or  ewer  of  tobaeco,  who  shall  not  have  hia 
name  painted  en  his  entered  piemisM  in  manner  thateia 
mentioned,  or  who  shall  mano&otuTe,  deal  in  rotuL 
or  aell  tobaeeo  without  taking  out  the  Uoeiwe  required 
tar  thrt  purpose,  do  not  avrid  a  contract  of  mle  of 
tobacco  aoad*  by  a  manufaotaasr  or  dealer  who  baa 
not  complied  withtlte  nquisitMof  these  secttons;  thrir 
effMt  is  merriy  to  inH»oae  a  penalty  en  ^e  oflbnding 
party,  Ibr  the  benefit  of  th«  imane.  [MaH^e,  J.— Thia 
la  net  a  qaeatioD  whethw  a  ooatraat  of  aala  ttf  exeiaa- 
aUaUqanaauda  between  NewnMnaodhiaeieditefBoan 
baawOdad.  Tha  Court,  hi  amUk  t.  Mmwhtti,  apeak* 
lag  aaonadai  aabjaetaai  matoriam,  dedd*  tiad  audi  a 
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contract  is  not  illegal  to  that  extent.  In  that  case,  one 
of  the  parties,  the  vendee,  was  entirely  innocent ;  but 
the  qnestion  here  is,  whether  people  mar  enter  into  an 
agreement  to  evade  the  law.  J^tttk  t.  Mawhood  is  no 
authority  for  saying  that  they  may.  [  WUde^  C.  J.,  re- 
ferred to  Armtnmg  y.  Lawu,  (4  M.  &  Scott,  1),  in 
vhioh  it  was  hdd,  that  a  contract  made  between  two 
9r  more  perstou  to  enter  into  a  partnership  in  contra- 
Tention  tn  the  law  is  void,  and  confers  no  rights  upon 
oitber  party.3  The  principle  here  contended  tn  is 
expressly  rec<^ised  by  Tindal.  C.  in  Redmond  t. 
Smithy  (7  Man.  &  G.  474).  He  says,  "The  4th  sec- 
tion of  £  &  6  Will.  4,  c.  19,  enacts,  that,  if  the  mas- 
ter of  a  ship  do  not  comply  with  the  previous  requi- 
titions,  he  shall  be  liable  to  a  penalty;  but  it  is  nowhere 
sud  that  such  non-compliance  shall  make  the  vorage 
illeffsL"  So,  in  Cunddl  v.  Dauwm,  (4  C.  B.  Rep. 
376),  the  distinction  between  statutes  which  have  for 
their  object  the  raising  and  protection  of  the  revenue, 
and  those  which  are  directed  to  the  protection  of  buyers 
and  consumers,  or  to  some  object  of  public  policy,  is 
clearly  recognised.  The  statute  now  under  constder- 
9tioa  falls  under  the  former  denomination ;  and,  within 
the  principle  of  all  the  eases,  it  does  not  render  this 
agreement  illegal.  Either  the  leuned  Judge  should 
have  so  told  the  jwy  at  the  trial— and  the  point  arises 
on  the  ground  of  misdirection — or  it  appears  npon  Uie 
record,  and  the  objection  is  properly  taken  on  a  motion 
for  jadgmeot  non  obstante  veredicto.  Another  point 
also  arises  as  to  the  form  of  the  third  plea :  it  states 
that  the  agreement  was  entered  into  with  the  express 
object  and  ioteoUon  of  "  enabling  the  said  Newman  to 
sell  and  dispose  of"  &c.  Assuming  that  the  act  is 
ille^,  if  he  is  only  enabled  to  do  it,  be  may  forbear  to 
do  it  or  not,  as  he  pleases.  To  avoid  the  contract,  the 
plea  should  have  stated,  that  it  was  entered  into  for 
the  express  purpose  that  he  should  positively  do  the 
illegal  act.  In  Hodaton  iod  Othert  v.  Temple,  (j  Taunt. 
181),  it  was  held,  uiat  a  person  who  sells  goods  know- 
ing that  the  purchaser  intends  to  apply  them  in  an  ille- 
^  trade,  is  nevertheless  entitled  to  ncover  the  price 
if  he  yields  no  other  aid  to  the  illegal  transaction  than 
selling  the  goods  and  obtaining  permits  for  their  delivery 
to  the  agent  of  the  purchaser.  t/oAfiMn  and  Others  v. 
Hih2ioii  (11  T.  R.  180)  is  to  the  same  effect.  [  Wilde, 
C.  J. — In  Hodffton  v.  Temple^  the  vendor  was  no  sharer 
in  the  illegal  transaction.  Tlie  plaintiff  here  seeks  to 
recover  4l.  a  week,  contracted  to  be  paid  to  him  by 
Newman  as  a  remuneration  for  hia  share  in  a  transac- 
tion which  is  proved  to  have  had  for  its  object  the 
enabliiw  Newman  to  sell  exdsable  liquots  without  a 
license.]  The  cases  on  this  subject  are  collected  in  the 
notes  to  Wms.  Sannd.,  yoL  1,  p.  309e. 

WxwE,  C.  J. — It  seems  to  me,  dut  the  present  ap- 
plication should  not  be  granted  on  either  of  the  grounds 
relied  upon.  The  first  part  of  the  motion  is  for  a  new 
trial,  on  the  ground  that  the  evidence  did  not  warrant 
the  verdict.  The  defendant  has  pleaded,  that  the  agree- 
ment upon  which  the  plaintiff  relies  was  made  for  the 
express  purpose  of  enabling  Newman  to  toke  the  room 
in  order  to  sell  and  dupose  of  therein,  by  retail,  excise- 
able  liquors  without  a  license,  contrary  to  law,  and  that 
Newman  did  so.  Besides  the  agreement  itself,  it  ap- 
peared in  evidence,  that,  in  one  instance  at  least,  an 
excise  permit  was  made  out  in  the  plaintiff's  name  for 
liquors  supplied  to  Newman  upon  the  premises  in  ques- 
tion ;  that  the  plaintiff  was  ficenaee  of  the  premises ; 
and  that  his  name  appeared  over  the  tap  door.  No 
new  license  was  ever  taken  out  in  Newman's  name, 
nor  any  snrrender  made  by  the  plaintiff  of  the  or^nal 
one,  but  under  it  the  trade  cmitinoed  to  be  carri^  on 
as  before;  and,  while  it  was  so  carried  on,  the  rent  for 
the  premises  fell  intoarrear,  and  thisaction  was  brought 
to  recover  compensatitm  from  the  defendant  as  surety 
fin  Newman.   Under  these  dTCQDUtanoci^  it  seems  to 


me,  that  the  jury  could  have  come  to  no  other  coit 
elusion  than  that  to  which  they  have  come.  The  se 
cond  part  of  the  motion  was  for  judgment  non  obetanfa 
veredicto,  on  the  ground  that  the  third  plea  disclosd 
no  defence  to  the  action,  for  that  it  was  not  illegal  U 
enter  into  an  agreement  with  the  express  object  ant 
intention  of  enaUing  Newman  to  retail  upon  the  pre 
mises  exciseable  conmodities  without  a  license.  Tbi 
contract  relates  to  the  sale  of  spirituous  liquors;  ani 
it  is  well  known,  that,  to  auUumse  sneh  sal^  twt 
licenses  are  required^— one  under  the  excise  law^  an< 
the  other  under  the  Magistratee*  Licensing  Act.  Tht 
latter  has  no  reference  to  the  revenue,  but  wai 
introduced  solely  on  the  ground  of  public  monls  an 
public  duty.  A  license  u  not  granted  by  the  magia 
trates  without  inquiry,  first,  as  to  the  exigendes  o 
the  neighbourhood;  and  secondly,  whether  the  appli 
cant  is  a  person  of  ^ood  fame  and  character,  so  as  t< 
give  reasonable  security  to  the  public  that  his  busines 
will  be  properly  conducted.  This  plea  says,  that  thi 
object  of  the  contract  was  to  enable  Nevrman  to  eradi 
tliu  law.  The  remuneration  sought  to  be  recovered  i 
part  oS  the  reward  the  plaintiff  was  to  liave  tm  ensUini 
Newman  so  to  carry  «i  the  bnriness  as  to  evade  th< 
law;  ud  I  think,  therefore,  that,  as  the  law  requires  i 
license  not  only  for  the  protection  of  the  revenue,  bu 
also  for  the  protection  of  public  morals  and  safety 
this  contract  was  ille^tal,  and  the  phuntiff  is  not  entttlet 
to  recover  upon  the  plea  which  raises  that  issue.  Tlu 
conclusion  is  not  contrary  to  the  cases  whidi  have  been 
cited.  Smith  v.  Mawhood  a  not  in  point ;  and  I  do  not 
mean  to  impugn  that  decision.  In  the  present  in- 
stence,  I  think  the  plaintiff  has  no  locus  stan^  in  a 
court  of  justice  to  enforce  his  chum ;  for  he  cannot 
enforce  a  contract  entered  into  for  the  purpose  oi 
enabling  a  person  to  contravene  a  law  pasud  for  the 
protection  of  public  morals;  and  I  cannot  conorives 
person  more  instrumental  in  furthmi^  this  illegal 
object  than  the  pUuntiff  has  bem,  in  furnishing  New- 
man with  a  room  and  a  license,  in  the  pUinttflrs  own 
name,  to  enable  him  to  carry  <hi  the  busiiies.  There 
i^  tlierefor^  no  ground  far  graating  a  rale  fi»  jn^ 
ment  non  obetante  veredicto. 

CoLTHAN,  J.— I  am  of  the  same  opinion,  and  thbk 
that  this  agreement  was  In  eontravenuMi  not  merely  of 
the  excise  laws,  but  of  public  policy.  If  so,  the  statute 
not  merely  imposes  a  penalty  upon  a  person  who  retails 
exciseable  liquors  without  a  license,  but  prohibits,  and 
makes  his  doing  so  ilU^l.  Armstrong  v.  Levit  is  in 
point ;  not,  indeed,  as  to  the  matter  there  decided,  but 
in  this — that  all  the  judges  were  of  opinion  that  an 
express  agreement  in  contravention  of  the  law  is  void, 
and  confers  no  rights  upon  either  of  the  parties  to  it 
The  present  af;reement  seems  to  me  to  fall  within  that 
definition ;  and  is,  therefore,  illegal. 

Maule^  J. — I  also  think,  that  this  agreement  was 
entereil  into  to  enable  one  of  the  parties  to  evade  a  law 
passed  for  the  protection  of  the  public  morals  snd 
policy.  It  is  said  that  there  is  no  autliority  deciding 
this  agreement  to  be  illegal ;  and  a  distinction  has  bees 
made  oetween  an  agreement  expressly  requiring  a  per- 
son to  do  a  particular  thin^,  and  one  entered  into  for  ttie 
express  purpose  of  enabkng  him  to  do  it ;  but  Mther 
may  be  in  contravention  of  public  policy ;  and  those 
cases  which  say  that  such  agreements  ore  void  appear 
to  me  to  be  authorities  governing  this  case. 

WiLLuio^  J^I  agree,  that  Ais  was  a  contract  en- 
tered into  in  eontraventiim  of  public  policy;  and  tbst 
such  a  contract  is  not  to  he  made  the  subject  s& 
action.— J2»/«  refused. 
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COUBT  OF  EXCHEQUER^HiuRT  Tsur. 

Codc  Wm  Ta»  Mnmiro  Comrm  Rahwit  Compakt.— 
Jm.  17. 

RmSmmf  CM^mmjf — C^mirafiM— CWrocf— Q^Smt--- 
Nt^igenee. 

AfiiB-  •  KmSw^  Com^amjf  teat  iMcorporeOed  Ijf  Act  of 
riirB— f,  «s  Aeetdemt  oeeurred  to  a  FoMHitgtr  <m 
A*  Imm  m  em»ejmme€  t/tis  I^Mfumee  e/  One  <^ tie 
■ffi  I  Mirfi  l*«  C%Muaiyr:— ilit/;^  tkat  tuithr  M« 
JhyM  ifriwi-,rttiZa»/iii»yQW«fatrt«)S»Brtmiwtwy 
tti*  Im£  /2kc^  wr  JS^weruaemdemt  of  TVo^ 
flyhiiif  had  t«plted  AvthorHgf  to  mate  Qmtracte 
■Bfjlmj  «  lie  Cemmamjf  with  Mtdieal  Mm  called  in 
«»  atmt  tie  inptred  Permm. 

emek  aa  ddioner  aM^Af  be  inferred  from  tie  Conduct 
^  dU  Direaan  ef  t£e  Compamj/  on  former  Ooeatione 
m  neeaiiamg  eiarilar  ContraOs  madelm  tieir  Ofioer$; 
m-  peAafe  from  Evidence  tiat  emci  Powere  were 
mmlfy  eaaiiaed  bf  eimilar  Agentt  of  eimilar  Com- 

Thia  nw  m  action  of  Hiompat  for  anrgfcsl  st- 
teitest  m  fo&niuDff  the  oMraUoa  of  ampntatioD, 
IsoBgtA  ignal  tfae  MiiUaiid  CoDDties  Railway  Com- 
MBf ,  mttrftnimi  by  act  of  Parliament  under  the  fol- 
wamag  ti'ii  iiwiJmiii  u  which  appeared  in  eridence  on 
tk  inri  Mm  Manle,  J.  At  the  Whittaker  station 
«f  At  a  labourer  of  the  name  of  Higgins,  who 

aa>alUrd-dMipa«cag«r  on  tba  liii&  msgettiiig  into 
a  track  Ij  the  dnrectton  of  one  of  ue  ofScm  m  the 
Cemfmj,  wfaoi  the  aignal  for  the  trun  to  go  on  hariog 
bM  ^«ra  too  fon,  he  was  thrown  down  and  the 
vfcMli  weai  vnr  his  1^.  He  waa  picked  up  and  taken 
taanalfchliuiiiiiij^  pnbko-honae,  and  the  railway  gaiard 
iHMdntdy  ordieied  Ur.  Davis  the  usual  sargeon  of 
the  CepaBT  tbcra  to  be  called  in.   Davis  came  and 
food  Aat  the  man  belonged  to  a  rick  clnb  the  mem- 
bos  «E  vbkb  he  li*d  contracted  for  to  attend ;  bnt 
deoug  ^  ease  a  aerions  one  he  sent  his  son  to  ac- 
oBBt  the  station- master  at  Whittaker  that  he  desired 
nrfbff  aMtaoce.    The  staUon-master  -  resolved  to 
es^Mnrate  with  his  soperior  Uie  superintendent  of 
ft*  ttKw^Bag  d^artment  at  Birmingham,  and  after  an 
aAebail  attempt  to  work  the  electric  telegraph  sent 
T«M|  Dam  to  Birmingham  by  qwdal  tmin.  The 
in  iiliadiM  derired  that  every  attention  should  be 
ftii  to  the  ana,  in  oonseqnence  of  which  the  plainUff 
aa  eanaort  hsi^ital  anigeon  at  Birmingham  was  dis- 
pfahej  by  qtecial  tnta  to  Whittaker,  where  he  per^ 
OBrawd  the  operation  in  question.   It  was  shewn  that 
m  thzeb  kria»  oecarions  Uie  Company  had  paid  the 
b3B  ef  oths  Bugeons  for  attendance  on  persons  injured 
m  tbarlia*;  bat  it  did  not  appear  by  what  servants 
the  eidoB  were  given  in  those  cases ;  and  indeed  one  of 
bad  eeenrred  when  the  present  Company  existed 
»  the  Derby  and  Birmingham  Railway  Company, 
aact  wHA  H  had  bea  amalgamated  with  some  others 
ato  ib  pwcatnt  form.  In  that  case  a  panengerand  ser- 
mit  me  iajarcd ;  in  another  of  Uie  cases  a  iwlway 
Mimt  WM  injaxed,  and  the  nature  of  the  third  did  not 
deailj  sppear.    On  this  state  of  facts  it  was  contended 
hy  ^  foaneel  for  the  defendants  that  the  Company  were 
net  lia^  in  this  action ;  on  the  grounds,  first,  that  none 
•f  tkoT  eficeis  woe  empowered  by  the  Company  to 
ests  into  the  eoatiaet  sought  to  be  enforced  agamst 
thcB  by  the  plnntiff ;  and  secondly,  if  they  even  were, 
tint  the  Company  being  a  corporation  could  only  ctmfier 
power  by  deed  under  their  common  seaJ.  The 
ji4g«  nserving  leave  to  move  to  enter  a  nonsuit,  left  the 
<IK  to  the  jury,  who  found  for  the  plaintiff. 
^^0^  obtained  a  mle  accordingly  in  Easter  Term, 
^Hiwssamicdat  the  sittings  in  oano  after  Hiehael- 
■MtsK  he&n  Bufce,  Bolfe,  and  Piatt,  BB. 
iriitimm  ami  Segm  ihewed  canie^The  geneial 
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rule  of  law  undoubtedly  is  that  a  oorporatlon  can  only 
oontnwt  byinstrameni  under  their  common  Mai;  bnt 
this  rule  b  luMeet  to  exertions.  Two  bam  haul  re- 
cognised tnm  the  earliest  times,  vis.  first,  that  where  a 
corporation  have  duly  appointed  a  servant  they  are 
bound  not  only  by  all  acts  done  by  him  within  the  or- 
dinary scope  of  his  authority,  bnt  in  matters  arising  on 
sudden  ememncy  and  urgently  requiring  immeaiate 
attention,  when  the  want  of  such  attenuon  would  be 
productive  of 'injury  to  the  corporstion  itself.  Thus 
the  servant  of  a  corporation  may  without  express  au- 
thority dirtrdn  cattle  darawe  feasant,  as  otherwise  they 
would  escape :  {ifanbjf  v.  Long,  3  Lev.  107)>  So  where 
a  corporation  are  bound  to  repair  a  sea-nll,  and  the 
sea  suddenly  breaks  in,  so  that  unless  the  wall  be  in- 
stantly repured  the  conntry  would  be  inundated  and 
the  corporation  oompdled  to  make  oompenntion  for 
the  damage,  their  b^llffon  the  spot  might  endeaTonrte 
save  them  from  it  by  ordering  persons  to  Tepair  the 
wall.  The  law  is  thus  stated  in  the  last  edition  of 
Com.  Dig.  **  Franchise,"  (F.)  13,  note  (w) :  "  Some  an- 
thoritlee  go  so  for  as  to  say  not  only  that  no  servant  of 
a  corporation  can  be  appointed  without  deed,  bnt  that 
without  it  no  command  is  valid  to  do  any  particular 
act ;  others  with  more  reason  say,  that  admitting  that 
no  servant  can  be  ^pointed  without  deed,  yet  when  he 
is  once  appointed  he  may  do  everything  incident  to  the 
nature  of  his  service,  not  only  without  commandment 
by  deed,  but  without  any  commandment  at  all for 
which  is  cited  1  Kyd.  on  Corpor.  260  ;  4  Hen.  7, 6. 13. 
17 ;  7  Hen.  7,  9,  Secondly,  a  corporation  may  without 
deed  or  writing  give  ofHumand  to  do  certain  small  mat- 
ters not  WOTtn  the  tnmhle  of  one ;  as  for  Inatanoe 
to  kindle  a  fire,  make  a  distress  &c.  In  an  Anony- 
wunu  eoM,  (reported  1  Salk.  191),  it  is  waid  that  a 
corporation  ^»r^te  may  without  deed  or  warrant 
appoint  a  baihff  to  distrain  as  well  aa  a  cook  or  butler ; 
for  it  neither  vests  nor  devests  any  sort  of  interest  in  or 
ont  of  the  corporation ;  and  that  it  was  so  held  inter 
Gary  and  Matthews  in  Cam.  Scacc.  A  third  class  of 
exceptions  has  spmng  up  in  modem  times,  by  which 
the  officers  of  trading  corporations  have  power  to  do  on 
behalf  of  those  corporations  all  acts  reasonably  necessary 
to  enable  them  to  carry  on  their  business :  (Yariorowh 
V.  T%e  Bant  of  England,  16  East,  6;  Hall  v.  7%9 
Mo^  of  Swanaea,  S  Q„  B.  Rep.  626 ;  Eeverlgr  v.  The 
Lincoln  Oat  Light  Company,  6  Adol.  &  Ell.  829; 
Ciurth  V.  The  Imperial  Oat  Lighi  Companw,  Id.  846). 
In  Qibaon  v.  The  Eaet  India  Company,  (5  Bing.  N.  C. 
270),  Tindal,  C,  J.,  after  stating  the  general  rule  that  a, 
corporation  aggr^te  can  contract  omy  under  its  com- 
mon seal,  but  that  on  that  general  rule,  both  in  ancient 
and  still  more  ftequently  and  largely  in  modem  times, 
have  exceptions  been  grafted,  goes  on  to  say,  "  Our 
attention  must  be  more  particularly  directed  to  that 
large  class  of  excepted  cases  which  has  grown  up  prin- 
cipally in  modem  times,  where  the  contract  which  has 
been  entered  into  is  one  of  which  the  allowance  is 
necessary  for  or  inddental  to,  the  carrying  into  efleet 
the  very  pur|K)eea  and  objects  for  which  the  corporation 
itself  was  originally  created.  ....  Where  a  company 
is  instituted  for  the  purposes  of  trade  such  company 
may,  in  matters  of  frequent  requirement  and  small 
amount,  make  a  valid  contract  relating  to  the  trade 
which  they  carry  on,  without  affixing  the  common 
seal,  although  such  comoration  be  a  corporation  aggre- 
gate, without  a  head."  Now  we  submit  that  the 
servants  of  this  Railway  Company  had  power  to  bind 
the  Comfwn^  by  their  contract  with  the  phUntiff,  both 
on  the  principle  that  the  making  it  was  an  act  done 
on  urgent  necessity  for  the  benefit  of  the  Company, 
and  a&o  that  it  is  the  act  of  officers  of  a  trading  cor- 
poration. If  the  wounded  person  were  not  attended  to 
ne  might  die,  and  the  Company  would  be  liable,  to  his 
<aEeeat<Hninaaaetionimder9&10Viet.c.93.  {JSmtr- 


Digitized  by  Google 


68 


THB  JUBI8T. 


tlwt  statute  came  into  opwfttion,  and  'ONwe^veatl j  that 
the  CompaBf  had  a  fotiiuM  iateicat  ia  the  death  thaa 
the  li&  of  the  party.}  At  ^1  ereote  th«  principle  will 
aapl/  to  fntore  caeea ;  heeidM  which,  if  the  neoeawiy 
wtMition  wese  n«t  gireii  to  ^  msa  a  eonmer*s  wiy 
might  letuni  a  rer£et  of  tBandawhter.  C^'*"^  — 
Not  luaiiut  the  Con^Muiy;  hat  againet  th«r  offioer«  and 
the  CMBpany  m^^t  sot  can  for  that.!  In  coaalderiiw 
the  extent  to  whidi  theee  exeeptaoiu  wMold  be  «aa>ed, 
all  the  ttrcaaietaoees  of  the  case  and  id  the  age  la 
wUeh  we  live  aauot  be  taken  iato  coneideiatiiim.  It  ie 
£he  vnifonn  jpnetioe  of  nilwaj  oompaiuee  to  eontnet 
wjChottt  deed  Jbr  the  oarriage  of  paaeengera  w  their 
linee;  and  it  waa  in  the  attempt  to  carry  ont  one  of 
these  ottBtraole  that  tliia  aoeident  arose.  Agahi,  a  case 
like  the  meseat  aonld  not  hare  eeeurred  vintil  rery 
modem  tunes;  for  railway  tamlling  ia  altogethw  a 
modecn  system,  and  diSen  in  theee  two  important  re- 
spects frotn  the  old  one;  first,  that  incorporated  railway 
oompaiues  act  by  a  beard  which  «aaBot  be  eaUed  to- 
gether to  affix  a  seal  wHbont  certain  notices  and  some 
deiav ;  secondly,  that  a  railway  differs  {ron  a  highway 
in  this,  thM  the  latter  is  free  to  erar  one  but  the 
public  are  tre^iasserB  if  they  go  mi  the  formw  without 
leaTe;  ao  that  in  the  arent  of  an  accident  no  per- 
Bon  bnt  tiio  tnunediata  serrvita  of  the  Company  w 
oHker  pasHngezs  oonld  randor  any  asrietaaee,  the  la^ 
ter  of  whom  an  net  hemi  to  render  say,  and  the 
former  who  when  a  train  is  en  its  route  are  the  drirer 
fireman  and  gnard  might  be  £sabled  themselrea  and 
inoqiable  of  doing  eo.  When  u  aociduit  oeoun  on 
a  line  of  railway  there  an  aaany  things  which  matt 
bo  done  immediately ;  as  fi>r  instuoe  to  remove  broken 
eaziMgea  and  rails,  or  to  mend  them  so  as  to  enable 
the  ^oamey  to  be  oontinaed.  Or  suppose  a  case  con- 
taiaug  valnable  goods  w«re  injored  and  could  not  go 
on  without  repair,  or  a  horse  injured  himself  ia  a 
horse-box,  the  officer  on  the  wptti  most  have  aathonty 
to  order  case  to  be  reiadred,  or  to  call  in  a  vetan- 
naiy  soigeon.  [Pon^  B.— -The  mle  res^ecyng  tiie 
aaoeaaity  of  ooipontions  acting  undw  ttuur  oommon 
•sal  was  fnlly  eznMnad  by  tiiu  Conrt  in  the  esse  of 
2»«Jr|9wrejf  £iiAbwT.dMM,(«  Mee.&W.a23), 
where  it  is  said  that  it  is  a  great  nustake  to  suppose  that 
that  role  is  a  relic  of  ignorant  times,  and  that  attempts 
to  get  rid  of  it  except  in  the  oases  pointed  ont  by  law 
might  be  prodnotire  of  great  ineonvenience.  Now  ac- 
cording to  yonr  argument,  would  every  servant  of  this 
Company,  the  station-msster,  the  guard  Boa.  down  to 
their  common  policeman,  have  power  to  bind  them 
by  a  contract  like  this?]  No.  The  station-master 
would  in  the  fiat  instance  be  the  proper  peioon,  bnt 
in  the  present  case  not  deeming  his  authority  suffi- 
cient he  r^Kirted  the  matter  to  hia  snpenor,  1^ 
whom  the  order  was  giv«n.  The  power  <n  these  oi- 
fioera  is  limited  to  dtdn^  what  lias  withdn  die  lunit  of 
thew  employments,  and  la  nasonably  necessary  for  the 
benefit  tn  the  Company.  Suppose  a  passenger  going 
in  all  haste  to  a  sea-port  witn  the  new  cH  embark- 
ing for  America,  having  with  him  a  quantity  valu- 
able jewellwy,  if  the  package  in  which  it  was  contained 
bec  .me  damaged  by  an  aoeident  so  that  it  coald  not 
with  safety  be  earned  further,  the  station  master  &o. 
might  not  have  authority  to  asnd  for  a  jeweller  to  Lon- 
don to  put  it  together  a^dn.  [Pantr,  B. — Soppose  an 
accident  were  to  happen  to  a  etage-ooach ;  woald  the 
pro(  lietor  be  UaUe  for  oootracts  made  on  the  spot  trr 
uw  coadimaa  wHh  die  view  of  repairing  the  misrauefr] 
That  d^wnds  on  (droumstaness ;  if  a  micb-pin  eame 
ant  of  a  wheel  it  wonU  raqoin  imnadiate  nttwtion; 
and  at  all  earenta  the  aoachman  idgfat  do  aa  was  dana 
hen,  report  to  the  effioer  at  Ike  oAoe,  and  ask  far  an- 
tiuotty  toaot.  Bat  on  ihe 'Other  point,  even  anpponni; 
lteiitetanantharilywth]Biiaibaamiita«fl^<^ 


puiy  to  make  oootracts  like  the  raeaent  cannot  be  k 
plied  by  law,  the  condnot  of  the  Company  on  tiie  ttr  t 
previous  ooeawans  is  avidanc*^  eapaaiaily  in  the  aknn  i 

of  any  coonter-evideneek  off  wir  havbg  confemd : 
It  is  not  sufgested  that  the  operation  perforoud  1 
the  plamtifrwas  unnecessary  or  that  the  chaig«  for 
was  unreasonable. 

MaeemU^  in  saj^wrt  of  the  rule,  amied,  that  I 
cases  in  which  corporalSons  were  oiabled  at  coma  , 
law  to  do  small  aets  withont  deed,  must  be  nndenti 
of  cofponUons  aggngate  with  a  head;  that  the  n.; 
position  of  the  oppoaite  aida  want  to  tiiu  length,  n 
eoery  serrant  of  a  nQway  company  through  vk 
n^Iigence  an  aoeident  has  ooenrrodf  can  make  oontan 
to  oind  his  emploj^ers  witb  any  persons  whom  he  ■ 
deem  right  to  call  in  to  remedy  the  mischief.  It  mf| ' 
as  w^  be  contended  that  a  gentleman's  coachmu  v 
drives  against  a  carter  and  tqjnTM  him|  might  on  ( 
spot  employ  a  medical  man  to  cure  lum,  and  pM 
his  mastei's  credit  for  payment.   \_Rotfe,  B. — Oi  n  ' 
pose  a  lampnghter  bums  a  person  so  as  to  coose  bi ' 
serious  ioj  urv,  has  he  or  any  officer  of  the  gas  comps 
power  to  piec^  the  cmdit  of  tiie  oampa^  for  has  cut 

The  jodnient  of  the  Court  wna  now  ddirend  br  i 

Pakkl  B^Tfals  oaaa,  lAidt  waa  an  ae^  « i 
sanmdt  for  nedki^  attandanow,  waa  tried  belbn  i 
Brother  Manle,  at  the  laat  Snrii^  Aanaea  Ik  Warwia  i 
The  learned  jn^ge  raemd  leavo  to  mm  to  este 
nonsuit.  A  role  to  tbew  osnse  having  been  gnmta 
the  case  was  fuUy  aigued  at  fbe  uttings  after  hist  un 

The  fikots  appeared  to  be  these:— One  Hisgin* 
labourer  met  with  an  accident  from  the  moving  of  > 
truck  on  the  defendants'  nulway.  The  ^*>7J^ 
apfdied  to  a  Mr.  Davis,  a  surgeon  in  the  neigfaboonow 
he  found  the  ease  a  serious  one,  and  wished  to  have  a 
aeristance  of  the  plaintil^  an  eminent  ho^dbd  aoigeo 
at  Birmingham ;  Us  son  informed  the  8tatio»4naM«  i 
Birmingham,  who  had  aeoording  to  the  evidoioe  aete 
as  chief  offioer  there  in  the  passenger,  and  indaid  i 
ovary  depattaent,  who  daiirad  that  every  tttenno 
should  be  paid  to  the  van.  Tfa«  plaintiff  was  tooori 
inriy  wanaatad  by  Davio  to  peil£nn  the  opention< 
ampntaUon,  which  ho  did  sqBewsfliHy,and  In  this  ag> 
aonght  to  rocover  uHnprasation  for  that  service  mi 
the  Company. 

If  tlie  station-master  was  authorised  to  enter  ml 
such  a  contract,  there  is  no  doubt  evidenee  to  go  to  u 
jury  that  he  made  the  contraot  on  which  the  actio 
was  brought.  The  piMpal  qnaation  ig^  had  h»«H 
authority  t 

The  learned  oosnsel  for  the  defendants  contende 
that  they  wen  not  liable,  because  being  a  oorpon^ 
tb^  oould  only  oontraot  under  their  comHion  sea 
To  which  it  was  anawerod,  fint,  that  a 
aggngnto  nunr  giva  penonal  oommand  to  do  naall  an 
withoMt  deed,  a^  to  wlafai  a  servant,  cook,  or  btttlei 
for  (wdinaTy  servioe,  and  Umt  the  apeciee  of  empl^^^ 
of  the  servant  who  gave  the  order  to  the  pl»J°5r_« 
under  that  deaoription,  and  that  he  was  autborisM  nw 
the  nature  of  that  employment  to  bind  the  oorporatio 
by  SQch  a  eontvaot  m  wonld  be  inf  eired  from  that  ordei 
and  secondly,  tiut  if  the  corporation  conld  not  bu> 
themselves  ay  soch  employment  and  the  contract  mo 
dent  to  it  at  common  law,  they  could  by  virtue  wU 
statnto  constituting  them  a  oovponUon  for  the 
of  constructing  and  malntaini^  a  railway,  and  if  hH 
thought  proper,  of  oaRying  on  anon  it  the  trade  «o> 
riersofpaBBsngenand  goods  far  h^;  forthmrtmv 
be  incident  also  to  sneh  a  oorponitien  to  t^p^m'f, 
Tants  of  variona  aortLod  on  fafisMnoa  to  the  act  < 
Pariiament  than  no  -donbt  they  bad  this  p^ 
and  pnibaUy  witbont  «n  Instnmwnt  of  appotetsoM 
under  sealt  and  that  ««nridarfaw  -the  nature  of  !«> 
md  tniie  anih  «f  Hhn  mA  had.  « 
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W  teat^ywBt,  ■!  —tiwritjrt  far  cue  anytlniig  m- 
iMMi  wb*  wvoU  W  j/nimiUM  to  Uw  hrtiNito 
if  lb*  Compuy  to  do  what  wat  wwitly  ftl  to  W 
in*  ute  Um  dmmituM^  t*  nmtiy  or  lUmuiiBh 
&•  ilwni|T  dene.  It  wM  contcaded  thoeforer  that  if 
mm  «f  tbew  semoto  hqipemd  to  be  nav  at  the  time 
\  iT&e  of  as  onbuikniait  which  for  the  pnipoee  of 
1^  ale  i>d  Rieedy  tiafic  along  the  railroad 


X,: 


>M  iam«>iiatdy  lemored,  he  would  hare  an 
iHjl'ii  ?i  mlmitj  when  freih  hdMureis  were  required 
to  BiBd  theCoinpuiy  by  a  conttact  to  pay  them:  and 
l^ia  EbBBDeray  serrant  who  was  near  or  at  all 
thikad  Kmntof  the  neanat  station,  would  be 
Mftariatd  if  tpMMigcr  received  personal  damage  re- 
qwiug  iiBB(£ito  lanieil  attendance  to  contract  with 
a  wngeobyVi  to  Mm  the  Company  1^  that  contract 
to^if  ^wrnnmUy  due  to  Um-^nwh  authority 
I  natet  to  bis  emploviMnt  eouddering  its 
nitsit,  ud  it  being  for  the  bniefit  of  the  Com- 
tte  ham  td  eenieqaaat  lentotheos  iroai 
» fgriArieb  tW  wera  myaibie  riMuld 
aitifrtcdaipoMlble. 

,  it  WB  MotaMkd  f»  the  plaiatiff  tiiat  if 
HtM^  nsnot  Incidental  to  the  employment 
rfi»iaiM«rait,  there  was  eTidenee  m  this  case  of 
ito^rag  baa  Bia  by  the  directMB,  on  whom  the 
mmaapmm  i  m  beaoMs  ef  the  Compaay  was  by 
^tttiiHAaaA  ertablisbfaig  it  oonfaned.  That 
w'dwnfpenriafj  a  parent  by  uie  Company  on  three 
''^'"iHaat  rftbebUb  ef  snmoiu,  not  of  the  plain- 
aOcBdii;  poHoa  who  bad  been  hart  on  the 
_We  iBtnuted  mr  opiidoii  in  the  conrw 
flf  tte  naaarat,  thit  these  instanofli  of  payments 
did  met  afcrd  nffident  eridenee  to  go  to  ttie  jury  of 
%9faaA  aBtfcoritf  to  nafee  the  coatnet  fai  qneaUon. 

«f  tke  xmH  i  of  p^meat  waa  tte  eaae  of  an 

toflsmaAyiadtea  pasaeager, befoR  the saU- 
iapd  to  the  dtfandaatL  the  seeaad  was  on  1b« 
'l^^toa  mlvsy-  anvaat,  the  thM  was  iMMrtoiii>  but 
flit  fasNaaAir  aKraats  pen  the  oidw  in  each  ease 
Ml  apfttf.   Time  paynunts  wen  mUim»  of  an 
■fcrffj  gtff  to''tfcc  ■srraatonlio  wto  the  orders,  to 
lAs  Aaae  pastfcular  eeotnMta.    If  they  were  evl- 
lase  o<  a  fCMul  aath«ity  to  tiKM  particular  aervanta 
li  aahc  saeh  eamtawtii  Uwy  were  certainly  nat  eri- 
4asi  e(  a  ndar  gencnl  aathority  to  aU  their  servanta. 
It  ii  «Maw     tbe  Companj  mq^t  diooee  to  antmit 
in*  amaf      adi  power  and  not  another, 
n*  ^MrtwB  tierefore  does  not  turn  upon  theae  epe- 
■laemtoBce^  bntd^andsMi  tlw  asthoiity  <tf  the 
■rami  vhegan  the  nder. 

Oa  the  p«t  af  tba  deftndanto  it  was  iansted,  that 
iMiOv  at  csmsB  Uw  Bor  wider  the  statute  was  such 
I  pewarp'f  te  the  oerporatiea  as  to  bind  themsdvas 
by  tbii  mtiaet.  Thai  the  aommra-law  power  was 
faaalrd  t»  a  osiporation  with  a  head,  to  do  small  aota; 
tbst Ttnsth  this  statute  might  gire this  corporation  the 
fOOTtBatar  hdo  aame  contiaets,  and  Uie  power  eren 
l»spp«Bt  sMsa  aervaoto  withost  deed,  in  toe  maoage- 
af  iu  cgeuona;  jretUw  aathority  to  Miter  into 
■A  etraels  aa  thk  mth  a  aoigao*  was  not  an  inoi- 
daAto  fta  cB^fnraaeiit!  the  aamat  v4io  made  it: 
■dttbisiaMb  the  coiypolBt  la  tke  caas.  And 
WOTsIlef  epinioathatthiB  powwto  antor  into  this 
ms  Boi  iacideat  either  to  tk*  omploynunt  <^ 


&iasisd  er  a^saintMrisnt, 
ttsBB  ' 


I  aisfh  ssnyloymaat  of  aswanto  by  a  oorgoiation 
wrpa%  ea  a  basmass,  eaBnot  glTe  them  aa  hwident  to 
M^kTseat  a  larger  aathority  than  )i  the  same 
MatMBt  were  made  by  a  partonship  ef  as  naany 
uiiiiuli  as  the  sharAoldeia  of  the  Cwapany ;  nor 
Iwit^pMrto  aato  aiake  aoydilfereBce  that  it  is 
csinAtal^fiewer  membeia,  or  even  by  a  nngle  indi- 
liM*.  tjartnenhip  of  many  irtio  do  not  mean  to  act 
paMrij  k  thff-flMHpBMHi-Ml  own  a&in^  aa 


an  individaal  or  a  partnenhip  of  a  limited  number  of 
acting  partneiB  doe^  mM  thtnk  it  right  to  inreat  soma 
of  their  serranta  wita  all  «r  part    tna  power  and  aa^ 

thority  of  partners';  but  suppodng  they  do  not,  ud 
tbareisaa  DO  tTidenea ef  snra  an  aathority  in  thie  eato 
to  any  but  the  direeten  who  pesaemed  by  stotuto  the 
management  of  the  affiure  of  the  Company,  the  fano> 
tion  and  authority  of  oervaata  in  dlmrent  capaeiUea 
must  be  the  same  in  both  eases.  The  power  and  duty 
of  an  engine-driver  mast  be  the  same,  rimply  aa 
such,  whether  be  be  employed  by  a  corporation,  a 
joint<stoek  cMnpany,  or  an  ordinary  partnenhip  or 
an  Indlridnal,  all  of  whom  may  carry  by  the  rrilroad. 
The  drfrer  appointed  by  a  corporation  or  company 
or  partnership  carrying  on  the  bnslncaa  of  carriers  of 
passengers  or  goods,  must  aa  snoh  have  the  aame  duties 
ndpeweis.  It  ia  not  easy  to  decide  whether  anftreaaan 
aoeMsnta  would  ooeor  mote  freqaently  la  the  earTiaaa 
of  passeneis  by  loeemotlve  poww  on  railroads,  or  in 
carrying  uie  like  number  by  coach  ca  ordinary  roads; 
certaiafy  then  is  do  sacfa  dlffsrsnee  aa  to  make  the 
daties  of  an  engine-driTer  and  ooaehman  different  aa  to 
Um  power  of  making  saeh  oontmcte  as  that  fai  qneatioB, 
nor  the  duties  of  portaro,  clerks  et  other  serraBto  eo»- 
neeted  with  the  carrying  department. 

CetUd  ii  be  maintained  wat  a  eaaehman,  from  wboae 
oarriiffe  a  passenger  had  foUen,  and  broken  his  arm,  or 
by  which  another  person  had  bean  run  over,  or  a  houaa- 
keeper  who  happened  to  be  near,  or  the  bookkeeper, 
oonU  bind  his  master  by  a  eontmct  with  a  aargeon 
to  onn  the  injured  perse*  and  aUlge  Us  master  to 
pay  the  bill  1  We  a»  of  epInloB  that  ha  eouU  not. 
Tboagh  it  aris^t  ba  a  baneit  to  the  master  to  ham 
the  daaaan  diminiaked  by  a  speedy  oare^  if  he  wna 
really  UiMe  for  that  damMC^  It  woald  ba  a  prejndloa  to 
him  to  be  bound  to  if  he  waa  not:  and  Is  tiio  ssiv 
Tant  to  decide  whetner  his  master  is  liable  or  not— a 
man  whom  he  has  not  appointed  with  any  view  to  the 
exercise  of  ancb  a  discretion  7 

We  think  the  servant  has  clearly  no  such  power. 
The  employer  of  an  agent  for  a  particular  purpose  gives 
only  the  authority  necessarT  for  that  agency  under 
ordmory  <^renm9tanees;  as  this  Court  held  in  the  case 
of  an  agent  to  a  mioe,  where  the  question  was  as  to  his 
power  to  bind  his  principala  by  bonowing  money,  when 
an  emergency  arose  in  whieh  it  was  highly  expedient  to 
do  so,  and  it  waa  held  he  had  no  such  power :  (Bawtomr 
T.  imm^  7  Hee.  ft  W.  A96).  The  employment  of  an 
agent  gives  also  the  powert  uflia^ezaxmaed  by  similar 
i^ents,  but  there  was  no  evidence  of  any  ns^e  in  this 
case.  We  therefore  think  the  Company  are  not  liable, 
whether  we  suppose  the  railmir  guard  or  the  superto- 
tendent  at  the  stotion  to  be  the  peraon  making  the 
contract. 

It  is  not  to  be  supposed  that  the  result  of  our  decK 
sion  will  be  prejudicial  to  railway  travellers  who  m«y 
happen  to  be  injured.  It  will  rarely  occur  that  the 
surgeon  will  not  have  a  remedy  agunst  his  ^tient, 
who  if  he  be  rich  must  at  all  evente  pay,  and  if  poor 
though  a  sufferer  will  be  entitled  to  a  compensation 
ftom  the  company,  If  they  by  their  aervante  have 
been  guilty  of  a  breach  of  duty,  out  of  whieh  he  win 
he  abb  to  pay,  for  the  surgeon's  bill  la  always  allowed 
for  In  damages.  There  wiU  therefore  be  little  mischief 
to  the  interests  of  the  passengers,  little  to  the  benevo- 
lent soigeons  who  give  ihdr  services;  but  It  would  be 
a  serions  inconvenience  to  the  public,  if  Uie  rule  of  law. 


oompurionato  ieelim  wli&h  it  ia  ififfioult  not  to  entor- 
tain  totrards  the  sufl^ring  party  the  Dreaent  pl^tiff. 
The  ntle  4naBi  therelna  be  maw  abwdnto.— itaJlf 
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GROWN  CASES  RESERVED. 

COURT  OF  CRIMINAL  APPEAI;».— Hilaet  Tnu. 

IBt^vn  hoKD  Dehk AV,  C.  J.,  Fabks,  B.»  Aldsbson,  B., 
CoLTMAN  and  Coleridor,  JJ.] 

Rbq.  0.  Geoboe  Bead  and  Otiien.— ^an.  20. 
AstattU—Oaiuaa  of  Child  of  Teotkr  Apt. 

A  Girlf  Nine  Yean  of  Age,  contented  to  carnal  Con- 
nexion with  certain  BoySf  Mhe,  according  to  the  find- 
iaa  <^tha  Jury,  "from  her  Tender  Years,  not  knowing 
•RAof  ehe  tMM  iAetit:"-~-Seld,  that  a  Qmvietion  for 
common  AtsauU^  under  euch  Oireumtlaneet,  could  not 
be  uj^eld* 

At  the  Surrey  Sessions,  held  at  Newineton  on  the  2nd' 
January,  Georse  Bead,  late  of  the  parish  of  Wimble- 
don, &c.,  Balph  Bead,  of  the  same  phwe,  and  J.  Bar- 
low, of  &c.,  aged  respectively  thirteen,  twelve,  and 
eleven  years,  wer«  charged  in  the  same  Indictment  with 
a  common  assault  on  Eluabeth  Ellen  Searle,  a  girl  of 
nine  years  of  age.  It  was  proved  at  the  trial,  that  the 
four  parties  went  into  a  liay-Ioft,  when  each  of  the 
three  boys  had  connexion  with  the  girl,  and  penetra- 
tion was  effected  in  each  case.  When  the  boys  first 
began  to  take  liberties,  the  girldiewed  some  unwilling- 
ness, but  eventually  she  ceased  to  oSer  any  oppontion, 
and  apparently  assented.  The  verdict  of  the  juiy  was, 
"Gniity,  tile  child  being  an  assenting  party,  out  from 
her  teuer  years  she  did  not  know  wtut  she  was  about." 
The  question  reserved  for  the  opinion  of  the  Court  was, 
whether,  under  the  peculiar  circumstances  of  the  case, 
the  girl,  being  of  the  age  of  nine  years  only,  actuiily  did 
give,  or  was  competent  to  give,  such  assent  to  the  act  in 
question,  as  to  invalidate  the  conviction  for  common 
asunlt. 

Need/iam,  for  the  prisoners,  submitted,  that,  as  the 
jury  had  expressly  found  that  the  girl  had  consented, 
the  case  of  Beg.  v.  Martin  (2  Hood.  C.  C.  123;  9  C.  & 
P.  21S)  was  conclusive  upon  the  subject. 

JRobintoHf  for  the  Crown. — The  verdict  is  one  o^ 
"Guilty.**  [LordDenman,  C.J. — The  findinj^  is,  that  she 
had  consentod.  Aldersm,  6. — From  the  evidence,  the 
jury  might  have  found  the  prisoners  guilty  of  an  as- 
sault; but  on  the  case  no  oflRence  at  aH  is  stated.  Lord 
Dcnman,  C.  J. — The  only  point  for  our  consideration  is, 
was  the  girl  competent  to  give  consent?]  The  pre- 
sumption of  law  is,  that  a  child  cannot  give  her  consent 
to  any  act  injurious  to  her.  The  policy  of  the  law  is 
to  protect  those  that  cannot  protect  themselves.  The 
Tcnlict  is^Gnilty;"  if  you  go  beyond  those  word^  yon 
must  take  the  foct,  that  the  nrl  anented,  with  the  qua- 
lification, that  at  the  time  she  did  not  Imow  what  she 
wasabout.  (R.  v. Saunders,  8C.& P.  265).  fParie, 
B. — ^The  point  is  decided  in  the  case  of  R^.  v.  Martin.'] 
In  R.  V.  tVilliams,  (8  C.  &  P.  286),  there  was  actual 
assent,  but  a  conviction  for  common  assault  was  upheld. 
This  case  is  the  same  as  if  a  fraud  had  been  com- 
mitted. If  a  child  were  voluntarily  to  give  a  sovereign 
to  one  that  asked  her  for  it,  and  tnat  person  kept  it, 
could  there  be  any  doubt  that  that  would  be  larceny  1 
In  this  case  the  finding  of  the  jury  was,  that  the  child 
was  incompetent  to  exercise  an  independent  wUl ;  by 
reason  of  her  tender  years  she  did  not  know  what  she 
was  about— she  was  an  automaton.  Under  the  cir- 
ounutances  stated  in  the  finding,  her  assent  amounted 
to  no  more  thau  if  she  had  nodden  in  her  sleep.  {Vble- 
J. — But  the  jury  find  that  the  giri  was  an  as- 
senting party.   Parke,  B.-~R.  v.  Sanies  (8  C.  &  P. 


*  This  couri,  conititated  under  11  &  12  Vict.  c.  78,  is  so 
■tyled  in  the  official  notices  posted  ia  Westminstor  Hall. 


074)  and  R.  v.  MerediA  are  cases  in  pwnt.]  Hen 
finding  of  the  juiy  aa  to  assent  is  leBtnined  by 
latter  part  (tf  too  verdict. 

Lord  Tissuks,  C.  J.— I  hope  cases  for  this  01 
will  be  reserved  in  clearer  terms  than  the  present  ^ 
I  think  that  the  prisoners  might  have  been  coiiTit 
of  an  assault  on  the  evidence,  when  the  libeities  i 
the  ^rlwere  first  taken.  When,  however,  then 
been  express  consent,  it  has  been  solemnly  oedM  1 
there  can  be  no  conviction  for  assault. 

Fabkb,  B.,  Aldebson,  B.^  Coltmah  and  Counm 
JJ.,  coneaned.-~CiwMe(toii  placed. 


COURT  OF  ADMIRALTY. 

The  Tbcukseh.— Jen.  12. 

Monition,  granted  against  the  Obligors  in  a  Bcni 
latent  Demands,  at  the  Suit  of  a  Seaman  elaimiiiff 
Balance,  after  receiving  a  D^idend  on  aceotaa  of 
Wage$  out  of  the  Bttate  of  the  Owner  cftie& 
wider  2^3  Viet.  c.  41. 

The  ship  Tecnmseh  was  originally  arrested  and  i 
io  a  cause  of  bottomry.  The  whole  of  the  proceeds ' 
taken  out  by  the  bondholders,  who  gave  the  usual  bi 
to  answer  latent  demands. 

Bojfford  now  moved  the  Court  on  behalf  of  A.  Ton: 
one  of  the  seamen  of  the  ship,  for  a  monition  assii 
the  bondholders  and  their  bail,  to  shew  caose  why 
should  not  be  admitted  to  propound  UsintetMtBiF 
the  proceeds  of  the  ship. 

It  appeared  from  the  affidavit  of  the  seamui,  tl 
his  original  clum  was  for  a  balance  of  wages,  amoonu 
to  \%l.  6s.  0^.,  and  that,  under  the  Scotdi  Banknpl 
Act,  he  had  received  a  dividend  upon  the  ownei'a  est 
of  10/.  10«. ;  but  it  was  argued  that  such  payment  i 
not  aflect  the  claim  for  Uie  remaining  balance,  by  reil 
of  the  provisionB  of  2  &  3  Viet.  c.  41,  as.  diS,  37,  i 
that  tiie  demand  was  one  <^  those  comprehended  vnl 
the  dedgnatioi  of  latent  demands,  for  whldi  the  m 
was  given.  (See  The  Tecumseh,  12  Jur.  986). 

Dr.  LtwHnraroiT.— This  is  an  application  for  ana 
tion  to  shew  cause  why  the  bail  should  not  bring  in  *  o 
tain  sum  of  money,  in  order  to  answer  the  demendi  a 
sailor,  and  I  have  made  up  my  mind  to  allow  the  mo 
tion  to  issue.  It  is  a  claim  by  a  carpenter  for  ""S^^ 
he  demands  payment  out  of  the  proceeds,  which  had  w 
handed  over  to  the  holder  of  a  bottomry  bond  twe. 
months  before.  He  has  made  an  affidavit  to  shew  u 
he  is  not  prevented  by  proceedings  which  have  tak 
place  in  Scotland  from  pursuing  this  course.  " 
davit  is  unintelligible  and  unsatisfactory.  Heflvrei 
that,  under  the  37th  section  of  the  act  relating  to  Scot 
bankruptcies  (2  &  3  Vict.  c.  41),  he  has  leserred  I 
hypothec  or  lien  over  the  vessel,  and,  after  receivinfi 
dividend  from  the  esUto,  claims  the  balance  ftom  i 
ship.  But  here  a  question  ariees  on  the  eons^<:uon 
the  bond  ^ven  at  the  time  the  holden  of  the  bottoni 
bond  received  the  value  out  of  the  rMjstiy.  It  is  calJ 
"  a  bond  for  latent  demands."  Upon  the  nature^ 
that  bond  the  Court  had  occasion  to  comment  m  i 
caseof  7%efiiiro«B,(10Jur.396).  I  have  looked oi 
Clarke*8  Practice,  and  the  impression  on  my  nund 
that  the  bond  was  given  to  protect  the  Court  and  t 
parties  entiUed  to  the  very  property  proceeded  ««« 
and  adjudged.  However,  I  shaU  allow  the  momUon 
issue ;  but  the  party  proceeding  must  be  foUj 
that  I  consider  this  in  the  nature  of  a  novel  expwiw^ 
and  if  he  fiuls,  he  will  as  surely  be  condemned  mu 
coats. 
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OOUfiT  or  CHUfCERY. 
liOEaoB  «k  Tn  Horn  Vaim  Railwat  Compaht/— 

^  ffti  li'  li  J  rtt  /Vfau»fci  faW  fa  Kiik*. 
TWOMribHoTtlM  BfonkT-  Uaiim.  (S  PkU.  640; 

Itriwi  tpm  to  €  Ji—war/br  wwrt  Eqni^, 
W  iwi  IlJ  an  •  hmrt  AlUgaHtm  that  <*«  Dt- 

idaf  tmiMUJ hf  tie  ^otgttM. 
ttmf  Bta      Dmmrrer  arnvmltit  Joet  mtpr*- 
tiktD^mimtt  Bigkt  to  appeal  fnm  the  Deei- 


T)uB  VHUippdlfaom  the  dedaion  of  Knigfat  Brnoe, 
▼.C^nmfiBg  ageaenl  dtmaner  for  want  of  equity, 
JOmI  Ipjr  tb«  Cmfuij  to  the  plaintilTs  bUI.   The  bill, 
B  filed  OD  the  3id  July,  1848,  after  statinfi;  the 
^  Ibe  North  Wales  Bailiny  Companr,  and 
:  of  aimtwrneats  to  reo»r«  tenders  tor  the 
«f  cartun  woiks,  the  uieeifieation  plaae 
1 4  iHueh  wen  made  out  by  the  Company's 
!  Jiha  Ramie,  proceeded  to  eet  oat  uie 
— «  Weti:— Tbit  the  pwntifl^  in  consequenoe  of 
tedTBrtiaB^iDdhaviiiffhM  a  copy  of  the  plans 
■MtilnkjSr  JidinlUniiicL  wrote  aod  amt, 
«■  tihe  Jtt  Kmuj,  lUfl;  thelhUoiraig  lettar 

Wda  Balhnrv-TaBdir  ftr  wwfci  fhom  Bmh 
gvttCnumii. 

•T^fteMiectoaof  the  North  Wales  BaQway  Com- 

pany. 

<*F«bnuu7«th,1846. 
"GadfaHMO,— Ibndij  uidertake  to  nuke  the  Use 
Ta^^faadiitaet  of  eight  miles  and  fiT»4ighthfl 

 ^'itotheptai,aiidtoUiea*tiifcctionof 

'  r  a  donble  line  of  work%  aad  movid- 
land  keys,  points  ana  crcM»< 
ttd  MiMiSag,  for  tlie  sum  of  141,000t, 
i  VMS  to  le  dune  in  a  oomplete  and  workmanlike 
Bi  finiibed  by  the  31st  July,  1847;  for  a 
tol«odDuidaa]|flpi0  line  of  permanent  way 
it  viQ  bt  one  hooated  and  fifteen  thooaand 
S^f^''  ^  »  angle  line  of  worka  and  a 
ne  sfpoaaaent  way  the  amonnt  will  be 
•w«adiNniiids--88,000J./  the  amount  of 
^  hmund  pMuds,  proTided  for  ataUon, 

t» untiaen to adirf b^re-mentioned  nmmiTiti 
I  aa,  gatlemaD,  your  obedient  serrant, 

THOMlfl  JACK8(Hf 

n^brbwardtd  tbe  plans  reerired  by  him  from 
flkMiJUawHhthelaet-meiitioaedletUrr;  and  that 
«■  tl»J6tt  Abniary,184e,  Sir  John  Rennie,  on  be- 
laTififaCb^^y.inmtoaDdaaiittotlw^atBturtike 
Utngbttati^ 

"Hfltth  Wales  Bulway,  1^  AdanHrtreet» 
Ifith  Fehmaiy,  184B. 
"Jbeg  hmre  to  ialbim  yon,  that  the  North  Wales 
Bolvif  CoBtpt^  hero  aooeptea  your  tender,  the  board 
111  il^  to  tonaelna  the  power  <rf  hereafter  deter- 
aiaSm  BWhTr  ■  donHn  nr  n  lingln  ifnn  of  irnrVn  nbfiTI 
J»  ai^ted,   I  Authar  W  to  mform  yon,  that  the 
y^Srmtxmami  i  wl£  to  hare  an  uterriew  with 
jm  m  Iknnaaj  next,  and  I  will  thank  you  to  make 
^^ge^aat  to  attwid— the  boor  of  meeniup  ahall  be 
^tojvv-  I  wQl  thnk  yoa  to  acknowle^  the  re- 
^tAotAdmietter.  I  am  your  obedient  eerrant, 

"JoHirBBinfiB. 

Jaifafn,  FladloD. 


■p.ft^  wfll  ttok  yn  to—kaewMge  the  leeeipt 
TouXm.  d 


l^the  pblntiff  «ofcwnrMMd  the  nealpt  of  thk 
ktier,  and  attended  the  hoaid  aoeoidiagly,  and  wm 
thw  mfersaed,  by  and  on  behalf  of  the  Comwnur,  that 
Sb  John  Bennio  had  been  IhUy  nid  duly  anttuffued  to 
aeeept  the  tender,  and  to  bind  the  Company  by  the  ao- 
oeptanee  thereof,  and,  though  eontaiy  to  tne  net,  that 
the  aeeeptance  of  his  tender  had  been  acknowledged  in 
writing,  agned  by  two  of  the  direeton  of  tlw  aoid  Con* 
pany ;  that  between  the  reeeipt  of  the  letter  of  Febro- 
ary,  1846,  and  Blay,  1846,  the  pUntiff  expended  laige 
aanu,  to  tlie  amount  of  neaiiy  40002.,  in  pieparing  miH 
teriab,  &q.,  and  that  he  did  the  whoto  of  this  wiUi  the 
knowlec^  and  aoqnieeeenee  of  the  board  of  direetoa  of 
the  Company,  ana  those  who  acted  in  the  maaagemuit 
thereof  and  in  the  belief,  ae  had  been  r^neeeated  tohia 
by  and  on  behalf  of  the  Conpony,  that  they  had  legally 
boond  themielTeB  by  the  aeeeptuwe  ^  the  tender,  oiu 
that,  in  fiut,  thooe  who  had  oomplete  power  to  bind  the 
CoB^iany  by  any  oontraet,  and  were  dnly^  anthoriaad 
to  manage  and  aid  manage  the  whole  of  its  affiurs  in 
erery  respect,  indaeed.  and  were  MthoHaed  by  the  Com- 
pany to  UMluoe,  tlM  puuntiff  to  make  such  «p«ndit«re 
and  incur  each  Uabllitiee  aa  aforaeaid,  reiweaentlng  bom 
time  to  time,  ae  tluy  were  authorised  to  do,  tut  the 
oMitract  between  toe  j^aintiff  and  the  Cmnpany  wee 
perfect  and  complete,  and,  thoogfa  contrary  to  the  Caet, 
that  the  plaintiff's  tender  had  been  aeoepted  in  a 
writing  ai^ed  by  two  of  the  diieotm  of  the  Company, 
and  that  Doth  die  pUntlff  and  die  Company  wrn 
bound  by  the  bttan  of  the  fith  February,  1846,  and  the 
16th  Febraory,  184S.  The  bill  then  eet  out  enbseaMnt 
eoflumanioatiecM  between  the  pUiatiff  and  the  Com- 
pany, shearing  that  the  Company  repudiated  any  fixed 
eontnet.  The  bill  charged  theee  eommunicatloM  to  bfc 
**  in  fiwt,  men  eubterfugee  and  attempts  on  the  part  of 
the  Company  to  escape  a  Utility  they  lud  jnrtly  i»- 
onrKd."  The  bill  then  stated,  that  on  the  27th  July, 
1846,  a  draft  contract  was  sent  to  the  plaintiff,  but 
that  it  was  purpoeely  ao  prepared  that  the  plaintiff  eoold 
not  possibly  assent  to  tt;  that  he  had  recently  neer- 
tained,  as  tne  &ct  and  truth  waL  that,  notwithatandlag 
the  fiuta,  and  cirenmstaiuea,  and  npreaentatioas  oftaa- 
said,  the  Company  bad  aot  reoogmaad  or  manifested 
tiieir  aooeptanoe  ot  the  tender  in  wrttiiu;,  or  by  affixias 
their  OMpotate  seal  to  any  doeoment  whataoeTei^  or  by 
the  rign^ore  of  two  or  any  of  tlie  directofs  of  the  Com- 
pany; and  that,  notwithstanding  the  re^eeentatioai 
aforesaid,  and  notwithetanding  that  divew  persMas  on 
behalf  of  the  Company  were  antherieed  to  iadnoe  and 
did  indnoe  the  pJaintiff,  by  the  aud  &lse  repreeentatioaa 
as  to  the  Uf^l  aeo^ttaaee  of  hie  tender,  to  incur  aaoh 
liabilities  and  expuisee  as  afereaud,  the  affixing  ot 
the  corporate  eeal  as  well  as  the  sgnature  of  the  ^ 
reetoTs  was  and  had  always  been  purpoedlyaiid  franto- 
lenay  withheld,  in  order  and  to  tiw  end  that  the  Com- 
ply mig^t,  at  any  time,  Mthar  obtain  the  boiffit  oi 
the  Meparatioos  so  made  as  aforeeoid  by  the  plaintil^ 
or.  if  it  should  suit  them  better,  reputU^  all  l^al  lia- 
bility in  reepeot  Uiereof ;  and  that  they  had  fiaudnlmtly 
declined  and  did  deoline  to  reo<M;niee  the  two  letten  of 
the  fith  and  16th  Febraaiy,  1846,  or  either  of  them,  by 
affixing  their  eorooiate  eeal  thweto,  or  obtaining  the 
signature  of  two  dueetors ;  and  Uiey  had  been  and  were 
tucing  etme,  by  application  to  the  Legialatare,  for  Ae 
purpose  01  diaeolTing  and  puttinv  an  end  to  the  Com- 
pany, and  they  had  gtrm  up  all  notion  of  making  a 
z^way.  The  bill  then  chafed  that  it  would  appeoE 
that  ^  phUnttff  was  entitled  to  the  rdiaf  thereby 
prayed  if  the  Company  would  set  forth  the  portleulBn 
^rein  required  of  them;  that  they  had  money  and 
fiinda  in  haj^  for  the  especial  purpose  of  paying  the 
plaintiff,  **a»(fAaee  been  oonttihfkd  and  are  tnutm  of 

aiiehmom^amdAmd»M<»^<*>^^*'^'tf*^P*^^*'^t 
mdtkeplakdifmtfirtmd,imM<aertopa^kimtkeloam 

k$ka9  inaml  fa  rmpeet  tflka  wmMkn  ^%  mmkJ^  m^im 


Digitized  by  Google 


70 


THE  JURIST. 


only  to  the  deduction  (Aovonf  o/the  eoOt  and  et^maa  of 
lAmr  <rHf(,  and  of  ihe  prtparoitwn  and  exMitton  of  tie 
inttrtmmt  hy  which  th^  have  admitted  the  poueanon 
liltf  Mii  fotMf-Monin  on  ike  tnute  aforesaid  and 
thrfi^  the  taid  wnanxg  it  held  in  trust  for  the  said  Om- 
JMMV  vAedvtely:  that  the  taid  Company  aeeepted  and  hold 
Ae  taidfundt  and  moniet  upon  the  truttt  dedared  ly  the 
inHrument  lastly  hereinbefore  referred  to.  and  the  taid 
mon^  and  funds  were,  in  faetf  paid  and  trantfarred  to 
the  said  Company  by  thote  who  had  made  the  foresaid 
representations  to  the  plaintiff,  and  the  plaintiff  wai  in- 
formed of  such  payment  and  transfer  previoualy  to  itt 
oeing  made,  and  the  taid  truttt  are  declared^  a  written 
instrument  to  the  ben^  of  which  the  plaintiff  is  entitled, 
and  he  hat  abstained  from  suing  the  parties  who  created 
the  taid  trutt  for  hit  hent0,  in  consequence  of  their  having 
done  90.**  The  bill  th«a  prayed  tlut  it  might  be  de- 
elaredy  that,  under  the  cireunutanees  therein  mentioned, 
the  Company  were  liable  to  the  pl^tiff,  in  respect  of 
the  matters  therein  mentioned.  Tor  all  damages  and 
hiaaa  soetuned  by  him;  and  that  it  might  be  referred 
to  the  Master,  to  inquire  and  state  the  amount  of  such 
damages  and  losses,  and  that  the  Company  might  be 
ordered  to  pay  to  the  plaintiff  what  should  be  found 
to  be  the  amount  of  the  damages  and  tosses  so  sustained 
by  him ;  or  that,  at  least,  the  Company  might  be  or- 
dered to  affix  their  corporate  seal,  or  procure  the  signa- 
tures of  two  directors,  to  the  letters  of  the  5tb  Feoru- 
aiy,  1846,  and  the  IGth  February,  1846,  or  to  some 
docnment  referring  thereto,  and  accepting  the  terms 
thereof,  so  as  legally  to  hind  the  Company;  or  otherwise 
that  a  proper  contract,  according  to  the  terras  Of  the  said 
letters,  might  be  settled  and  drawn  up,  and  that  the 
Company  might  be  ordered  to  affix  their  corporate  seal 
or  to  obtain  the  signatures  of  two  directors  thereto;  and 
might  be  ordered,  on  the  trial  of  such  action  or  actions 
as  the  plaintiff  might  bring  against  the  Company  in  re- 
spect of  the  matters  aforesaid,  or  any  of  them,  to  admit 
that  the  sud  letters  or  other  document,  or  the  contract, 
as  the  case  might  lie,  were  and  was  duly  and  legally  exe- 
cuted by  them,  either  under  their  corporate  seal  or  oy  the 
Kgnatures  of  two  directors,  on  the  1 6th  February,  1846, 
<ff  on  snch  other  day  in  the  said  mtmtb  of  February 
as  to  the  Court  misht  seem  meet;  and  that  the  plaintiff 
mig^t  hare  the  fall  benefit  of  any  verdict  he  might  ob- 
tidn  In  any  such  action ;  and  that  the  Company  and 
their  agents  might  be  restrained  from  settii^f  up  any 
inequitable  defence  in  such  action  or  actions,  and  from 
partin§|  with  or  assigning  their  property,  money,  or 
funds,  including  therein  the  said  trust-money  and  rands, 
in  order  to  defeat  process  or  execution  on  the  part  or 
behalf  of  the  pliuntiff;  and  that  the  plaintiff  might  be 
falXy  indemnified  out  of  the  sud  trust-money  andfnnds. 
To  this  bill  the  Company,  on  the  24th  July,  1848,  filed 
a  demurrer  for  want  of  equity,  and  on  the  4th  Novem- 
ber, 1848,  this  demurrer  was  overruled  by  Knight 
Bruce,  V.  C,  on  the  ground  that  the  passagesbefore  set 
oat  in  italics,  aUeging  the  e^stence  m  a  trust,  were  suf- 
ficimt  to  snpj^rt  the  blU.  The  Company  appeded 
from  this  decision  to  the  Lord  Chancellor. 

Bacon*  and  J.  U.  Palmer,  for  the  Company,  con- 
tended, that  this  was  merelv  a  bill  to  recover  damages, 
and  could  not  be  eastainea;  (iTtr^tv.  7^e  Ouardiant 
of  the  Broml^  Union,  2  Phil.  640-  12  Jur.  85) ;  that 
the  allegations  of  the  existence  of  a  trust  were  vague 
and  uncertain;  (Wormald  v.  De  Lisle,  3  Bea.  18); 
that  they  were  general  charges,  contradictory  of  the 

*  O.  M.  Giffard,  for  the  pluntiff,  stated,  m  a  preli. 
ndnary  objection,  thtt,  lanee  the  dectsbo  of  the  Vice- 
Chanoallor,  the  bill  bad  been  emended,  tod  that  to  this 
-amended  MU  tin  defendants  had  not  demurred.  He  re- 
ferred to  Wetleaey  v.  ITeOetby,  (4  Mj.  &  C.  554).  The 
Lord  CbtBcellor,  however,  oveiraled  the  objeetton,  observiu, 
^t,  if  amending  the  biU  conid  prevent  an  ^^eal,  thedefimd- 
ant  would  never  be  aUe  to  appeal  at  tU. 


particular  statements  of  fact  costMoed  in  the  bill,  an 
therefore,  not  to  be  attended  t<^  (I1iiUr,Fidd.ihsa 
643), 

J,  JituteUnA  O.  M,  Gijkrd,  £»  the  hill,  oontendi 
that  the  bill  shewed  a  contract  by  ma  accented  tewh 
that  the  Company  had  ftlaelj  npEeemted  u  the  plai 
tiff  that  they  nad  bonnd  thenuuVcs,  and  had  thns  i 
duced  him  to  incur  enense. 

LoBD  Chamceixob,  (without  calling  for  a  repl;).- 
quite  agree  with  the  Vtce-Chancellor,  that,  accord! 
to  the  statements  in  this  bill,  there  is  no  equity.  It 
quite  clear  that  the  contract  alleged  is  not  one  with 
the  jurisdiction  of  this  Court.  It  was  a  contract  at  li 
to  make  a  railway,  and  is  one  with  which  this  Cot 
will  not  interfere.  Then  comes  the  question,  wbetl 
what  takes  place  will  make  it  one  which  this  Co^ 
will  cany  into  effiact.  The  allegation  is  of  a  tender 
the  alternative;  this  alternative  is  not  decided  on,  h 
it  is  said  that  the  plaintiff  goes  to  the  Company,  w 
acknowledge  Rennie  as  their  agent.  This  is  to  be  tak 
as  true.  The  plaintiff  says  that  the  Company,  tmi 
a  mode  at  law  of  charging  themselves,  recognise  Reu 
as  their  agent,  and  that,  on  the  faith  of  representatic 
thus  made  by  the  Company,  the  plaintiff  incurred  e 
pense.  I  cannot  see  how  tlie  case  thus  made  difft 
from  Kirh  v.  The  Guardians  of  the  Sromlgf  Union.  '. 
that  case  there  was  a  contract  in  writing,  in  wliicb, 
any  alteration  was  made,  certain  forms  were  to  be  go 
through ;  both  parties  disregarded  those  fomu^  ana  i 
works  proceeded.  The  Vice-chancellor  thought  fh 
the  plaintiff  had  been  eneonraged  to  go  on,  ud  tl 
question  aroee,  whether  the  acts  of  the  Company  di 
not  supersede  the  letter  of  the  contract.  I  there  sail 
"  That  this  Court  will  not,  in  general,  assume  juri 
diction  over  such  a  contract  is  clear.  The  recent  dec 
sion  of  the  Master  of  the  Rolls,  in  Ambrose  v.  Dunm 
Union,  (9  Bea.  608),  is,  I  believe,  the  latest  aatliorit 
and  distinctly  proceeds  upon  that  principle.  So  tl 
question  is  really  reduced  to  this — Does  the  statemei 
in  the  bill  as  to  these  extra  works  and  deviations  gi^ 
the  Court  a  jurisdiction,  which,  vrithout  such  sped 
facts,  it  would  not  have  had  ?'*  ( This  is  the  same  cs 
as  the  present).  "  The  Vice-ChanceUor  put  his  dec 
sion  upon  a  well-known  rule,  that,  notwiuirtandiogi 
express  stipulation  in  a  contract,  the  parties  may,  I 
their  conduct,  waive  it ;  and  that  in  this  particolsr  cas 
the  provimon,  that  the  defendants  were  not  to  be  boai 
by  any  order  for  an  alteration  or  deviation  unless  i 
writing,  did  not  prevent  the  plaintiff  from  enforcii 
payment  in  this  court  of  the  amount  and  value  of  sue 
alteration  and  deviation,  inasmuch  as  the  defendsn 
bad  by  their  conduct  induced  him  to  believe  that  1 
would  be  paid  for  the  same,  and  would,  therefore,  ( 
guilty  of  a  fraud  in  withholding  payment.  This  resa 
would  follow  from  any  case  in  wnich  a  party  could  ni 
recover  his  debt  at  law  for  want  of  nTiting;  but  thi 
cannot  be  contended:  for  the  mere  inability  to  enforc 
a  legal  debt  at  law  does  not  give  the  party  a  remedv  i 
equity."  (I  cannot  see  how  the  present  case  diffei 
from  this).  **  The  case  was  compared  to  bills  for  eff 
cific  performance  of  parol  contracts ;  but  in  that  ca^ 
the  Court  has  jurisdiction  in  the  original  subjcct-maitei 
i.  e.  the  contract ;  and  the  question  is,  whether  the  wai 
of  writing  shall  deprive  the  Court  of  it.  Here  the  al 
tempt  is  to  make  the  want  of  writing  the  ground  c 
jurisdiction ;  but,  if  this  principle  be  sound,  why  ma; 
not  all  parol  contracts,  which  the  Statute  of  Frauda  rc 
quires  should  be  in  writing,  be  enforced  In  equiy 
where  the  phdntiff  has  acted  upon  the  faith  of  the  con 
tract  with  the  knowledge  of  the  defendant  7  The  qti« 
tion  between  the  par^  U,  does  the  provinon  m  to 
contract  protect  the  defendants  aeainstthe  perfomunc 
ofthese  parol  contracts?  The  assames  that  it  does 
by  praying  that  the  defendants  may  not  be  penrntle- 
to  set  np  Uie  objection."  In  the  view  which  1  take  o 


Digitized  by 


THE  JURIST. 


71 


At  Aei%  Um  ia  identically  the  same  case  with  that 
mam  befiin  ne.   Here  the  dcfendaDts  are  said  to  hare 
mdaieti  tfat  phiatiff  to  meeed  with  his  pTepantions 
amd  to  near  axpme.  Whether  the  case  I  haTe  le- 
fisicd  to  was  mentioned  to  the  Tke-Chuwdlor  or  noL 
I  do      knew,  bat,  if  mentioMd,  it  niut  have  asdsted 
in  dccifing  that  no  equity  vas  raised  by  this  bill. 
The  Yice^^baaoellor  does  not  mention  the  case^  but 
Ms^W  hoe  there  is  no  equity.   Then  there  is  an 
mifflaam  of  a  trust ;  bat  the  plaintiff  is  bound  to  state 
h»«  the  tmt  aiuee,  for  the  Court  is  to  carry  the  tmst 
ii  not,  therefore,  to  be  lefl  in  the  lUrk  on  Uie 
n^eet.  As  tbc  Court  is  to  act  on  the  tmst,  the  plain- 
tiff nad  shew  on  what  facts  the  tmst  arises,  and  that 
4lw  bets  are  aach  that  the  Court  will  act  upon  them. 
Art  the  erne  doea  do4  stop  here,  for  the  plaintiff  has 
ihewnOatthcncanlienotnut.   There  is  no  one  but 
the  CeiBiay;  the  mmieT  they  hare  must  be  the  monfigr 
«f  the  CaB|any;  and  wlu^  then,  are  tbey  trustees  for? 
3W  nbintiff  was  <ni]y  connected  with  the  Company 
tnm  oang,  ss  he  sta^  induced  to  beliere  that  they 
had  c^ocd  into  a  binding  contiact  with  him.  You 
wttike  t^  aD^ations  of  the  bill  according  to  the 
stated,  sad  here  the  allegation  is  nothing  mote 
ftmtiH  flatiff*s  conclusion  nom  the  facts  he  states. 
TbeTHx-CfanaSor  was  ctf  opinion  that  there  was  an 
iBfiahiTHineBy  anall  qnantity  of  eqnity.    I  am  of 
■maiaa  tbtt  ust  small  onantity  is  wholly  evanescent. 
Ik  donna- sonst  be  allowed. 


ROLLS  COURT. 
Res.  9.  Pbosbkb. — Ifov.  8  md  24. 

JMmtnl^I*roete^m^mSci,Fa.  to  repeal  PaUtU. 
A  Writ  So,  fa.  to  repeal  LetterS'palerU  having  been 
maei  fy  tke  AntkoH^  the  Attomtgf-General  at  the 
h^aaee  cf  am  Alien — Held^  on  Application  to  the 
Cmrt  t»  tU^  Froeeedimga  thereon^  ( after  a  similar 
AffHe^iim  to  tie  Attomey-GtHeral  had  failed on 
A  ffnes/  tkat  tie  JProieeulor  of  the  Writ  mu  oh 
JSm,  mi  sUr  tie  Seemrttv  for  CotU  wot  huuMcieRt, 
mi  mtUerneeiedOraimat^  that  the  Court  had  no  ju- 
ritHetimteatler^n,  but  that  tie  Omlrol  of  the  Pro- 
miinpnMeiemtirefif  wili  tieAttont^aeneral. 

WNHi, ea  ABm  megr  pnetewU  a  Writ  t/SeLHi,  to 
rmHUam^atemL 

TUs  «ii  aa  application,  on  the  common  law  side  of 
4he  Cmt,  ts  Ay  proceedings  oa  a  writ  of  scire  facias 
imei  hj  tie  anthority  of  toe  Attorney-General  to  re- 
peal mtsja  letten-patent.  The  writ  was  issued  at  the 
WHtici  ef  a  Mr.  Irving  Van  Wart,  who  was  an  Ame- 
ncsa  b;  birth,  and  carried  on  busineas  in  New  York, 
bet  was  le^vtarily  rerident  in  Englaod.  It  appeared 
tbit  the  iliff  iliiir,  Prosser,  had  uotained  a  patent  in 
^e^ead  br  iraprorcments  in  the  machinery  ov  which 
na  tahes  were  mannfactureil,  and  one  Cutler  had  also 
*tenaed  a  patent  in  England  for  improvements  in 
tW  takes  tbemaelTes.  Tucy  subsequently  took  out, 
M  iitiieiahip^  a  patent  in  Seotlano,  oombiotng  both 
the  t^wli  patents.  Some  differenees  subseqoentlv 
•ne  between  them,  and  tiie  partnership  was  dissolved. 
The  viit  «r  scire  fiKias  was,  after  this  event,  issned  at 
the  iaif  nre  of  Van  Wart,  to  repeal  Proeeer's  English 
prtft  An  application  had  been  made  to  the  Attorney- 
ftweral  to  enter  a  nolle  prosequi,  or  stay  proceeding 
«a  Oe  writ,  bat  be  had  declined  to  do  so ;  and,  m 
fflaw«|ii>  IB  f  of  snch  refuaal,  the  defendant,  Prosser, 
■ak  the  prcaent  ajpplication.  The  grounds  urged  in 
invert  of  the  ap^ieaUon  woe:  first,  that  the  prose- 
nter  was  an  alioi;  secondly,  that  he  bad  not  sufficient 
*MtRntosapportthe^»pIication;  thirdly,  that  he  was 

wtng&w  napfoper  motives;  foorthly,  that  the  se- 
which  he  had  fl^ven  for  costs  vrasinmfficiait.  A 

Vfim  ihs  «nma»d  wm  nadi  AimtmA,  whether  Uw 


Court  had  jurisdiction  to  interfere,  and  the  case  of  JKtf, 
V.  Nieleom  (Webster's  Fftt.  Caa.  672}  was  dtcd  and  re- 
lied upon  in  support  of  the  jurisdiction. 

were  counsel  for  the  d«> 

fondant. 

TWmsr,  contra.— The  prooeeutor  is  not  strictly  an 
alien :  hu  father  was  naturalised  by  act  of  Parliament, 
and  the  effect  of  that  was  to  naturalise  the  son.  (Co. 
Litt.  129.  a.)  But,  even  if  he  were  an  aUen,  that 
would  not  prevent  him  from  becoming  a  prosecutor  in 
a  case  like  this.  As  an  alien  be  had  a  right  to  tnde; 
and,  aa  a  consequence,  he  had  a  right  to  alt  actions  and 
privileges  incident  to  trade,  and  necessary  to  the  en- 
joyment of  his  rights.  (Ch<yaple  v.  Purdmr,  2  Hee.  & 
W.  303;  Bastana  v.  Lavmn^  5  Bing.  N.  C.  90;  Beard 
V.  Egerton,  3  C.  B.  Rep.  97).  As  to  want  of  interest, 
it  is  unneceBsarjr  that  he  ahould  hare  any.  But,  in  fooL 
he  has  a  snffieient  interest.  Interest  in  the  individtnu 
is  not  necessary.  It  is  the  interest  of  the  public  that 
requires  a  bad  patent  to  be  repealed.  But  a  foreigner 
has  an  interest  in  setting  aside  such  a  patent;  he  tus  a 
right  to  trade  in  thb  oonntry,  and  an  interest  in  getting 
rid  of  any  obstacle  which  interferes  with  that  rigni.  Vt 
is  immaterial  whether  the  patent  affects  the  immediate 
trade  carried  on  by  the  party  or  not.  He  may  at  some 
future  period  wish  to  carry  on  that  trade.  As  to  the 
allegation  that  the  action  was  carried  on  by  collusion 
with  Cutler,  and  was  not,  in  fact,  the  proceeding  of  the 
prosecutor,  but  of  other  parties,  to  stop  certain  proceed- 
mgfi  instituted  b^  the  derendant  in  Scotland  in  reepect 
to  the  partnership  which  be  had  carried  on  there^  no 
gronna  was  shewn  for  It,  and  the  Court  would  not  wok 
to  the  motives  of  parties  instituting  proceedings  to  get 
rid  of  an  illeinl  monopoly,  or  prevent  an  illegal  Mt. 
{Colem<m  V.  The  EasUm  Gounttee  JRaUwtar  Coamuyr, 
10  Beav.  1 ;  ifotyan  v.  Seward,  Webe.  107).  But  ber^ 
in  foct,  the  proceedings  in  question  were  commenoed 
after  the  writ  wasissuM. 

IV thtter,  with  Turner^  contended,  that  an  alien  had  a 
right  to  prosecute  the  writ:  there  was  no  analogy  be- 
tween this  case  and  those  cited  on  the  other  side,  as  to 
writs  of  habeas  corpus  and  quo  warranto.  In  those 
cases  the  party  actually  injured  must  apply,  but  in  a 
sci.  fa.  a  party  who  might  be  injured  might  apply.  An 
alien  could  haveaiutent;  and  it  would  1m  stnnge  if 
he  had  not  the  power  to  give  the  Crown  the  necessary 
information  to  repeal  one.  In  the  old  form  of  the  writ, 
it  was  not  necessary  to  state  the  prosecotor'a  name: 
that  was  a  modem  practice.  As  to  the  insnfiiciency 
the  security  for  costs,  if  the  prosecutor  left  the  country, 
or  the  security  became  insufficient,  the  Attomey-Grene- 
ral  would,  on  an  application  to  him  for  that  purpose, 
stay  proceedings  until  fresh  security  was  given.  The 
Attorney- General  bad  the  sole  conduct  and  control  of 
the  proceedioss,  and  the  Coart  could  not  interfere. 

IVov,  24. — Lord  Lakodalb^  M.  R. — In  this  case  a  writ 
of  scire  facias  to  repeal  certain  letters-patent,  granted  to 
Ricliard  Prosser,  was  inued  under  tlie  fiat  of  tne  Attox- 
neV'General,  in  the  usual  course.  The  patentee  tip- 
plied  to  the  Attomey-Geoeral  first  of  all  to  obtainfrom 
nim  a  direction  that  all  further  proceedings  in  the 
action  should  be  stayed,  or  that  a  nolle  prosequi  should 
be  entered.  The  application  to  the  Attorney-General 
was  not  successful,  and,  in  consequence  thereof,  the 
patentee  applies  to  Uiis  Court  for  an  order  that  the 
proceedings  m  the  action  may  be  stayed;  and,  in  sop- 
port  of  this  application,  he  offieie'the  same  reasons 
which  were  addressed  to  the  Attorney -General  to  Induce 
him  either  to  stay  the  proceedings  or  to  enter  a  nolle 
prosequi.  The  reasons  allied  are  to  the  effect,  first, 
tiiat  the  prosecutor,  as  he  is  called,  (being  the  person  at 
wboee  instance  the  Attorney- General  authorised  the 
writ  to  be  issued,  and  who  u  permitted  to  prosecute  the 
action),  is  an  alien;  secondly,  that  he  has  no  spedal 
intoeit  In  the  patent,  or  in  tne  repeal  of  it,  but  tbtt  ha 
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It  aethiff  in  ocdluiion  withotlm  peTBoiia>  with  a  view  (as 
it  U  sdd)  to  oppren  wd  injon  the  patentee;  and, 
thirdly,  that  the  aeonrity  for  coete,  wtidi  is  given  by 
ike  pTOBeentora  ia  improper  and  ituuffioient.  I  am  of 
opinion  that  I  have  no  antborit^  to  interfere  in  tills 
matter.  The  action  of  atdre  feoiaa  to  repeal  lettere- 
Ti«tent  is  a  proceeding  of  the  Crown  for  the  benefit  erf 
the  public,  adopted  and  auUiorised  upon  information 
that  the  lettore-patent  are  void  and  of  no  fevoe  or  effisot 
in  law,  for  some  such  reason  aa  that  the  conditions  on 
nUcii  the  grant  was  made  are  not  performed,  or  that 
dn  gnmt  was  Improperiy  made,  or  uiat,  in  efieet,  Uie 
aoonopoly,  supposed  to  have  been  granted  If^ally,  has, 
in  fact,  been  granted  illegally,  to  the  prejudioe  of  the 

KbUc  or  her  Hqeehr's  subjeota.  It  has  been  said  that 
» writ  issues  as  oi  ooune,  the  fiat  of  the  Attomey- 
Omeral  for  issuine  it  being  granted  as  of  conzse.  I 
lUnk  that  this  onght  net  to  be  the  case,  wd  I  should 
hope  there  is  some  error  or  exaggeration  in  the  notion 
upon  that  snbject  which  seems  to  prer^ ;  as  it  appears 
to  me  that  the  Attoniiy-Gen«B],  when  applied  to  for 
Ids  fiat,  withont  which  the  writ  cannot  issue,  has  an 
important  duty  to  perform.  The  Attorney-General, 
who  aathorisBS  the  iasnlng  ot  the  writ,  has  the  ririit 
«Bd  iSttB  dvty  to  control  the  aetim.  In  the  prosecution 
of  ity  he,  or  the  party  whom  he  permits  to  act  for  him, 
must  conform  to  tiie  rules  of  the  Court  in  which  the 
noeeeding  takes  place.  He  must  nroeeed  r^larly, 
ibr  the  puipese  of  doii^  justice,  in  tne  whole  course  of 
the  proceeding  adopted  to  detennine  the  right.  I  ap- 
prehend that  all  Courts  exercise  over  the  Attorney- 
General  the  same  authority  which  they  exercise  over 
erery  other  suitor;  and,  nirther,  that  the  Attomey- 
-  General  would  not,  any  more  than  other  suitors,  be 
permitted  to  prosecute  any  proceeding  which  was 
merely  vexatious,  or  which  had  no  legu  object.  But 
the  Attomey-Generd,  proseonting  the  action  regnlarly, 
■nd  being  correct  in  snob  respects  as  these,  conracts  an 
action  or  Kire  fodas  according  to  his  own  judgment  and 
diamtion,  and  may,  when  he  thinks  fit,  stay  the  pro- 
esedings  or  enter  a  nolle  prosequi.  The  control  wntdi 
the  Attorney-General  exercises  is  subject  to  the  rwpon- 
ribility  to  which  every  public  servant  is  liable  in  the 
dtaehvge  of  his  duty;  and  I  am  of  opinion,  that,  in  the 
ordinary  course  of  proceeding  on  a  writ  of  sdro  focias  to 
lepeal  letters-patent,  it  is  within  the  discretion  of  the 
Attorney- General  to  determine  upon  what  or  upon 
whose  infoimation,  or  on  what  terms  or  security,  he 
will  permit  the  action  to  be  prosecuted ;  and  that  the 
exotnse  of  his  discretion  in  the  conduct  of  the  action  is 
not  subject  to  the  control  of  the  Court  in  which  the 
woeeediiw  takes  place.  And  for  these  reasons,  and 
Mcanoe  the  present  application  appears  to  me  to  be  an 
Wpeal  feom  the  discretion  of  the  Attorney-General  to 
the  Court,  which,  as  I  think,  possesses  no  such  q>pel- 
laat  jurisdictioDu  I  am  of  opinion  that  I  have  no  au- 
tboifty  to  Interfere  on  the  present  occasion.  The  case 
•f  Jt^.  V.  Nieltm  was  nted,  as  shewing  the  au- 
thority of  the  Lord  Chancellor  to  stay  proceedings 
in  an  action  of  scire  fadas.  In  that  case  it  was 
contended  at  the  bar,  that  the  guardianship,  as  it  was 
called,  of  the  prerogative  of  the  Crown,  if  taken  ont  of 
the  hands  of  the  Attomey-Geneial,  must  be  in  the 
hands  of  the  Lord  Cbancdior.  I  do  not  find  that  tiie 
Lord  Chancellor  gave  any  countenance  to  that  view  of 
the  ease;  and  I  think  that  there  is  no  ground  for  it. 
The  snpmor  advtsen  of  the  Crown  may,  and  as  I  doubt 
-ito^  have  authority  to  correct  any  error  committed  by 
the  Attomey-Genersl  in  giving  or  refiisfa^  permtarion 
to  issue  or  prosecute  any  prertfprtive.  writ,  or  process, 
and  the  Lord  Chanoellor  u  one  of  those  superior  ad- 
Tfsefls ;  but  when  he  is  acting  as  a  judge  in  the  Court 
of  Cluncery,  eithor  on  the  common  law  or  the  equity 
tfde,  I  am  not  aware  of  any  authority  which  he  has 
Id  BuHm  whiehdipaadoii  the- diacntioiiary  azoetoe 


of  the  royal  prerogattva.  In  oaseof  ^fpannt 
ship  appearii^  to  the  judge  to  arise  from  the  eiif< 
ment  or  a  Icml  right  in  the  proeaedings  befefv 
at  hardship  ansiiig  nom  the  failnn  of  security  fhr 
from  the  death  of  a  rdator  or  otfaerwisi^  I  coo 
that  the  judge  may  property  suggest  to  the  AttonMry- 
neral  the  propriety  of  consMering  the  oas^  and  mi 
periy  stiqr  tlM  proceedings  to  give  to  the  Attonuy 
ral  an  opportunity  of  deliberatdy  oonridertBg  the 
jeot;  IratI  conceive  that  he  lias  noMthority  toon 
the  decision  of  tin  Attonuy-Genend  when  ftnned. 
that  reflect,  I  think,  the  Attoraqr-CSenonl  is  sniifaet 
another  authority ;  and  it  appeals  to  me  very  matsriu 
upon  this  and  all  other  occasion^  not  to  confound  « 
dicial  authority,  pnmeriy  so  called,  with  ministen 
authority,  affected  as  it  often  is  with  quasi  judicial  4 
thority.  In  the  case  of  A^.  v.  JVmImm,  theXord  CluK 
oellor  seems  to  have  intimated  that  he  might  have  at 
thority  in  consequence  of  the  circumstances  b«i^  aUetv 
nnce  the  fiat  was  before  the  Attomey-Genenl. 
what  he  ssid  (and  then  was  no  decision  upon  thepmtf 
was  principally  founded  on  this,  that  the  litigstiou  wi 
in  foct,  ptooeeding  without  any  legal  ohieeC :  it  « 
TexatioQS,  md.  In  ttiat  reject,  1  mnehand,ths^  If 
Attcmey-Gai«al  thought  fit  to  persevere,  it  m|ght1 
within  the  jnrisdletim  and  authority  of  the  Loo 
Chancellor  to  stop  audi  proceedings.  It  aeeme  to  n 
remarkable,  in  the  case  of  Beg.  v.  Nidmmt  Hbalt  ti 
Attorney-General,  who  might  have  stayed  the  pn 
eeedings  or  entered  a  nolle  prosequi  by  his  own  ai 
thority  at  any  time,  was  then  present  in  court,  an 
made  no  ofler  to  stay  whirt  was  allied,  if  notadmittec 
to  be  a  vexatious  proceeding,  but  mther  seems  to  ha\ 
asserted  the  propriety  of  an  interference  by  the  Lot 
Chancellor.  However,  the  only  order  madein  the  cai 
of  Rt^.  V.  Nielacn  was,  that  the  application  should  stan 
over  till  after  a  decision  which  was  expected  in  tli 
House  of  Lords.  And,after|ij^Ting  the  case  my  best  ai 
tentlon,  it  does  not  appear  to  me  to  be  uiy  anthorit 
for  tiie  interferotce  of  this  Court  on  the  present  oca 
don.  ISdng  of  opinion  that  I  have  no  jurladiotiui  i 
the  ease,  itu  unnecessary,  and  perhaps  not  proper,  f< 
me  to  express  any  opinion  upon  the  reasons  on  whic 
the  application  is  grounded ;  but,  having  paid  necei 
sarily  some  attention  to  the  subject,  I  hope  I  may  1 
excused  for  saying,  that  I  see  no  reason  to  doubt  tl 
propriety  of  the  decision  that  was  arrived  at  by  ti 
Attorney-General  on  the  two  principal  pointe  of  ol 
jection.  I  need  not  now  conrider  at  all  the  duty  wliic 
the  Crown  has  to  protect  l^(al  patentees  against  iin|m 
per  litigation.  There  can  be  no  doubt  but  that  it 
the  duty  of  tiie  Crown  to  protect  the  public  frosn  illegi 
monopoly.  An  illegal  monopoly  is  a  public  grievanot 
and  the  able  aignment  addrewed  to  me  in  support  of  th 
appliration  has  fitiled  to  persuade  me  that  the  Crowi 
having  been  infinmed  of  such  a  grievaiiee,  and  havin 
the  power  and  duty  to  remove  it  If  it  be  sodi,  onglit  % 
he  disabled  fVom  directing  the  neceosaiy  procee^n^  1 
ascertdn  the  truth,  because  the  information  was  gin 
by  an  alien  or  by  a  person  who  had  no  qpedal  or  cun 
interest  in  the  matter,  or  was  endeavouring  to  promo 
the  interest  of  some  other  person,  or  was  actaated  I 
some  improper  motive.  And,  with  respect  to  the  allep 
insufficiency  or  impropriety  of  tiie  security.  I  think  tJ 
practice  of  takit^  seeuri^  is  highly  benefidal  mid  is 
portent,  but  it  is  not  founded  on  any  law  or  rule  i 
ooart,  but  seema  to  liave  been  voy  pri^erly  Introdnei 
by  the  authority  of  the  Attomw-Gennal  aleoe  ahao 
within  living  memory.  Tlien  u  no  instance  whalwvi 
of  the  Court  having  interiered  on  the  subject ;  maA 
cannot  doubt  but  that,  if  it  be  shewn  to  the  Attoimeg 
General  that  the  security  has  been  or  Is  insaffides^  1 
will  sUy  the  proceedings  till  It  is  made  good.  Up« 
the  whole,  I  am  of  opinien  that  this  sffUBOtloB  mn 
be  leluwd,  and  leAuea  with  coeti* 
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nGB-GBAflCXLLpB  OT  ENGLAHITS  OOUBT. 
HjxroKD  ff.  SiAcn. — Jon.  20. 
TVOuMM  Act^Aeam^atioiu—Ponioiu. 
A.  TWnrtii  d§mMd  kit  B§al  Eitatet  to  TVwfMi ,  (^m 
SWii;  dv«v  0^  itt  Ni«oe,  B.  S.,  to  l«n>  the 

Prmimw  m  Btfmir,  wwmKr,  ^e.,  oni  f'm  on  £wn< 
iMA  Atf  w<  jMrp«,  M  jnf     •<4iMimr  (0  £.  8.  for 
har  L^)  1o  aetmmuhtt  tfci  .Sto;p/iu,  (Maiawftm  b(e 
Jn  ^tAar  Reai  EHatot,toh«tetthdtothe*ame 
U$mt  arttmwat  the  Accwmuhtioiu  in  the  I\Knd»;  upon 
AtJ>mA  <fE,S^  tie  Ettatet  f  oni^a/  and  aecymu- 
imtdj  to^oto  tikt  Firtt  amd  other  Sona  of  £.  8.  in 
IWJfofa,  miti  B^mmdera  over.   Hie  Pertonal  Es- 
he  fam  to  otker  7Vw<m,  with  liie  Direetiane  to 
■a  1  Jiiii,  «■  the  Woj^  of  eoMomtd  IntereeL  dtuinff 
^L^«fB.&s  tiat  togoioher  Children,  Share  and 
Bmt^t,  wiA  Ctifit  o«er  m  default  of  Children. 
JUdtUrngkef  tie  T^satator,  J.S.wa»  tm  Hetr-at- 
Imm,  to  ht  dtei akartfy  i^^mlttlatt  m  to  kit  Stal 
MtmefiemmmgtaidJB,S,\itHrirtt»^Law,  Tmenr- 
^4Ht  Temra  \mmmg  mom  ttjrirmt^Hiild,  /hM.  tkat 
X&VM  mMti  toi$  let  imo  Pmeuiom  ^  lU  de- 
mtiStal  FetatM. 

tie  Heireat-at'Laie,  and  not  the  Executor 
A       »  iiitif  Tmi,  far  her  LjfeAo  the  Income  arieiiiff 
fiem  Hr  Jii— fiifimii  «f  the  Raitt  and  PrdUt  of 
tikHeatSk^m. 

th^kfike  Ute  of  the  Word*  "  Portion," 
"Pwtiso  or  Share,'*  w  tke  Advancement  Clause,  «i 
gffeaMB  to  tke  Pototr  fftven  to  the  TViufsw  to  adwrnee 
^lie  OUUinsB  who  thouldhate  a  vested  Intereet  in 
this  Case  uMtnUbm^kt  within  the 
tktamd  Section  of  ike  Thdkuem  Act. 
£Staia%  off  Cutcrboxr,  by  hb  will,  dated 
■bar,  182^  ^Te  and  devMsd  all  bis  manors 
i  tberan  partiealarly  mentioned,  and  all  other 
MMMR^  loaasnsgBs,  lands,  tancroentSr^  faereditamsntsi 
M&csWca^  mrt  ibraeini^er  otherwise  by  htm  well 
■iilalasTlj  ill  III!  and  dsTised,  unto  Richard  HsI- 
IWsai  Jsha  Farley,  and  their  heirs,  upon  trust  that 
m  Aa  snrriTor  of  them,  or  his  neirs,  ahonld, 
^■■t  the  tana  of  the  natmal  life  of  his,  the  said  tes- 
Ws>\ateaeyK,Staiiu^  receiTe  and  take  the  rents,  issues, 
'taef  tbe  said  eatates  and  premises,  and  should 
,m  liw  fint  place,  keep  the  same  in  good  and 


itaUe  sqpMT,  ana  idso  keep  the  buildings  thereon 
sad  sransaAly  inaated  from  loss  or  dama^  by 
«^  ik  Ihs  JMUEt  place,  in  an  erent  which  did  not 
,  pay  nto  his  amd  niece,  Elizabeth  Stain^  one 
ardearyeaiiy  som  of  2/i3fiU,  for  horown  use 
A,  far  the  term  of  her  natnnl  life,  upon  trust 
ftab  Aa  trwtesa  or  tnutee  for  the  time  beinr 
mt^i^imiat  ^  term  of  the  natural  life  of  his  sud 
rfsn^  Aabsth  St^n^  at  ttietr  or  his  discreUon,  lay 
Mjm  avast  th«  reridue  of  the  sud  rents,  issues,  and 
'  aDy  pait  or  parts  thereof,  after  making  the 
Tuats  and  deductions  as  aforssud,  in  the 
ef  fre^old  maDoia^  messuages,  landi^  teae< 
,  «r  Iwsaditaments,  ftae  fnmi  incumbrances,  (ex- 
tern aad  qntt  reals),  to  be  utoate  in  the  county 
r  to  hassled  to  nich  and  the  ssme  ends,  intent^ 
flMpB^aasa,  as  were  in  and  by  the  said  testator's 
iritt  fcnad,  liniHed,aiid  declared  of  aad  conoeming  his 
ttmeemi  MwinL  or  as  near  tbsrAo  as  the  deaths 
paatin  and  otaer  conliQgaiHdeowottld  admit  of.  And 
-  tnMt»  that  tl^  and  he  should,  at  their  or 

 1,  as  4o  sDoh  part  or  pvts  of  the  sud  net 

I  aa  aheald  not  be  laid  out  and  invested  in  such 
«r  pndiaseB  aa  afoiesud,  and  also  in  the 
t,  and  antil  eadi  purchase  or  purehaaes  should 
aa  afawssid,  as  to  the  whoJa  of  the  said  net 
I  «f  tha  asad  rnta,  issves,  uid  profits,  lay  ont  and 
h*MttkB  same,  in  th«r  or  his  own  names  or  name,  in 
ttsffHAm  of  stacks  fa  sona  or  mm  of  the  public 


funds,  or  mwn  other  GoTenunant  or  real  seonritiei^  at 
interest,  of^ ud  in  England,  and  dwold  alter,  Tary,  aad 
tran^rasB  the  same  stocky  funds,  and  securities  firom 
Ume  to  tinie,  at  their  or  his  discretion,  uid  should  i** 
ceire  the  dividends,  interest,  and  annnu  proceeds  of  Uia 
said  stocks,  funds,  and  securities,  and  lay  out  and  in^ 
vest  the  same,  in  their  or  his  own  name  oroame^  in  ar 
upon  o&sr  stocks^  fiindis  or  securities  of  a  similar  de- 
scription, so  thi^  the  same,  and  all  the  resulting  inoeaM 
and  prodaoe  thereof  might  accumulate  in  the  way  ot 
compound  Interest;  and  from  and  immediatelr  ut«r 
the  deceass  of  hu  sud  niece,  then  upon  trust  toat  his 
ssid  trustees  or  trustee  for  the  time  bailor  should  stand 
and  be  possessed  and  interested  of  and  in  all  and  erery 
the  sua  stocks,  Amds,  and  securities  so  directed  to  be 
purchased  and  aoeumulated,  upon  and  for  the  trusts,  in- 
tent^  and  purposes  therein^ler  expressed  and  declared 
of  snd  conoeming  the  residuary  penonal  estate  of  whioli 
the  same  diould  be  and  be  deemed  part.  And  from  aad 
after  the  decease  of  his  said  niece,  the  said  testator  di* 
rected  that  his  said  trusteesor  trustee  for  the  time  being 
should  stand  asiaed  of  all  and  mwolar  tlia  sidd  eatatea 
and  piendsea  thereinbefore  devissd  as  aSwesald.  Thsa 
oame  linutaUona  to  thenae  of  the  first  and  other  sma  of 
the  boihr  of  Elizabeth  Staine  in  tail  male,  aud^ford^ 
fiftult  of^  such  issue,  to  the  daughters  of  the  nrst  and 
other  sons  of  Elizabeth  Stains,  as  tenants  in  oommoa 
in  tul  general — the  daughters  of  an  elder  son  to  be  pre- 
ferred ;  in  default  of  such  issue,  to  Edwin  Stains  for 
life,  renudnder  to  his  first  and  other  sons  in  tul  male, 
&c.,  with  ultimate  remainder  to  the  use  of  the  testaior*B 
own  right  heirs  for  ever.  And  the  testator,  after 
making  divers  pecuniary  and  si>ecific  bequests,  nre 
and  bequeathed  all  and  eveiy  his  stocks,  fuDd&  See., 
and  also  the  stocks,  funds,  and  securities  thereinbeftwa 
directed  to  be  purchased  and  accumulated,  and  all  the 
residue  of  Us  personal  estate,  (subject  to  the  paymoit 
of  his  debts  and  l^scies),  unto  John  Baokton  and 
Thomas  Bourne,  their  executors,  administrators,  and 
assigns,  upon  trust  that  they,  the  said  John  Baokton 
and  Thomas  Bourne,  or  the  surrivor  of  them,  his  ex^ 
cutors  or  administrators,  should,  wiHx  all  conTeniei^ 
speed  after  bis  decease,  make  sale  and  absolutely  dispose 
of  all  such  part  or  parts  thereof  as  should  not  consist 
of  stocks,  funds,  monies,  mort^iagee,  and  securities  for 
money,  and  should  collect,  get  in,  and  receive  all  such 
part  and  parts  thereof  as  would  consist  of  monies  or 
securities  lormoney,  and  riiould,  attheiror  hisdisoretira, 
lay  out  and  invest  uie  same  monies  to  arise  and  be  pro- 
duced by  ewA  sale  or  sales,  and  to  be  collected,  got  in,  and 
recnved  as  aforeasid,  or  any  part  w  parts  thereof,  in  their 
or  his  own  names  or  name,  in  the  pnrehase  of  fredmld 
raaaoTB,  messuages,  lands,  tenements,  or  hereditament^ 
free  from  inoumbranoes,  (except  Am  form  aad  ^vtt 
rents),  to  be  sitnato,  lyina,  and  being  ia  the  county  of 
Kent,  and  which  the  said^testotor  directed  to  be  forth- 
with settled,  conveyed,  and  assured  to  sueh  and  the 
same  wes,  and  upon  such  and  the  same  trusts,  as  weie 
thereinafter  by  him  declared  of  and  concenung  such 
part  or  parts  of  bis  said  net  monies  as  should  not  be  by 
nis  said  trustees  or  trustee,  their  or  his  executors  or  ad- 
ministrators, laid  out  and  invested  in  such  purchase  or 
purohaaes  as  aforesdd,  or  as  near  thereto  as  the  deaths 
of  parties  and  otfier  contingendes  would  admit  of;  and 
npon  fiirttur  trust,  that  they  or  he  dmuld,  at  tfa^  nr 
hu  diswetion,  as  to  sooh  part  or  parts  of  the  sud  net 
rendne  aa  should  not  be  laid  ont  and  invested  in  such 
pnrehase  or  pnrehasss  asaforesud,  and  slso  in  the  mean* 
time,  and  until  such  purchase  or  pnrehasss  should  ht 
made  as  i^resud,  as  to  the  wh<de  of  the  sidd  net 
motdes,  lay  out  and  invest  the  same  in  their  or  his 
own  names  or  name,  in  Ihe  parchase  of  stock,  in  some 
or  one  of  the  publio  funds,  or  upon  other  Goverft* 
meat  or  real  ascurities,  at  intarest,  of  and  in  Engluid, 
and  shoold  altsi^  vasy,  and  tna^sae  the  same  stook% 
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fonda,  and  Becarities,  from  time  to  time,  at  their  or  his 
discretion,  for  or  in  other  stocks,  funds,  or  Becnrities, 
of  the  like  nature,  and  ahoald  receive  the  dividends, 
interest,  and  annual  proceeds  of  tlie  said  stocks,  funds, 
and  securltiea,  and  again  lay  out  and  invest  the  same 
in  manner  aforesaid,  bo  that  the  same  and  all  the  re- 
sulting income  and  produce  thereof  might  accumulate, 
in  the  way  of  compound  interest,  for  and  dnrli^i  the 
term  of  the  natural  life  of  his  said  niece;  and  from  and 
immediately  after  her  decease,  then  upon  trust  that  his 
said  trustees  or  trustee  for  the  time  being  should  assign, 
or  transfer,  or  make  over  all  and  every  the  said  stocks, 
funds,  securities,  and  accumulations,  nuto  the  child,  if 
only  one;  and  if  more  than  one,  between  and  amongst 
all  and  every  the  children,  but  exclusive  of  an  elder  or 
only  son  (such  only  son  not  beinf^  an  only  child^  of  his 
said  niece,  equally  to  be  divided  between  them,  if  more 
than  one,  share  and  share  alike,  as  tenants  in  common, 
and  to  be  vested  in  sons  at  twenty-one,  and  in  daugh- 
ters at  twenty-one  or  marriage.  The  will  then  con- 
tained furth»  limitations  of  Uie  personal  estate,  upon 
defitult  of  issue  of  Elizabeth  Stains,  to  ea&d  Edwin 
Stains  and  his  ehildren,  &c.,  with  an  ultimate  limita- 
tion for  the  person  or  persons  who  would  have  been 
entitled  under  the  Statute  of  DistribuUons,  in  case  the 
testator  liad  died  intestate.  And  the  testator,  by  his 
will,  also  provided,  that  it  should  be  lawful  for  the  said 
trustees  or  trustee  for  the  time  being,  at  any  time  after 
the  decease  of  his  said  niece,  to  apply  all  or  any  part  of 
the  dividends,  interest,  and  income  arising  from  the 
portion  of  each,  any,  or  either  of  the  said  children  and 
issue,  being  minors,  of  and  in  the  said  stocks,  funds, 
and  securities,  during  tlie  minority  of  such  children 
and  issue,  for  or  towards  their  maintenance,  education, 
clothing,  or  advancement,  in  such  manner  as  his  stud 
trustees  or  trustee  for  the  time  being  should  think  iit; 
and  also  to  advance  and  pa^  to  and  for  each,  any,  or 
either  of  such  children  and  issue,  notwithstanding  his, 
her,  or  their  minority,  any  pert  not  exceeding  one-half 
of  the  then  vested  or  expectant  ihare  of  any  such  chil- 
dren or  issue  of  and  in  tne  said  stocks,  funds,  and  secu- 
rities, either  for  placing  out  any  such  children  or  issue, 
being  a  male,  to  any  profession,  bunness,  or  employ- 
ment, or  otherwise  for  the  advancement  or  preferment 
in  the  world,  or  in  marrying  any  such  children  being 
either  male  or  female;  and  that  all  sums  which  should 
be  advanced  to  or  for  each  of  such  children  or  issue  re- 
spectively as  aforeaud  should  be  taken  and  considered 
as  a  part  of  his  or  her  nld  portiom  or  Aan  reroeetlTely, 
and  should  be  deducted  and  allowed  out  of  the  same, 
notwithstanding  his  or  her  death  respectively  before 
his  or  her  portion  should  be  absolutely  vested  in  him  or 
her.  He  appointed  John  Buckton  and  Thomas  Bourne 
executors  of  his  will.  The  suit  was  instituted  by  the 
trustees  of  the  real  estate,  to  have  the  trusts  properly 
carried  out.  By  a  decree  made  therein  in  the  year  1842, 
a  reference  was  directed  to  the  Master  to  make  certain 
inquiries;  the  Master,  by  his  separate  report,  found, 
that  the  testator  died  24th  September,  3627,  leaving  his 
brother,  James  Stains,  since  deceased,  his  only  brother 
and  helivat-law,  and  heir  according  to  the  custom  of 

Svelkind,  (of  which  tenure  the  devised  estetea  were); 
at  James  Stidns  died  in  the  year  1828  intestate  as  to 
the  real  estates,  which  vested  in  him  as  h^r>a(-law  of 
the  testator,  leaving  said  Elizabeth  Stains,  his  only 
child  and  heiress-at-law,  and  according  to  the  custom, 
him  surviving ;  and  that  she  was  then  the  representa- 
tive in  respect  of  the  hereditaments,  which  M-ere  ex- 
pressed to  oe  devised  by  the  will  of  the  testator.  It 
appeared,  that,  after  the  testator's  death,  the  trustees 
or  the  real  estate  entered  into  possession  or  receipt  of 
the  rents  and  profits,  and  out  of  the  accumulations  pur- 
chased certain  lands,  which  were  conveyed  to  them, 
according  to  the  directions  of  the  wUl;  and  that  they 
had  since  aeenmulated  the  nnta  and  pnfita  of  the  real 


estate;  and  that, on  the  24th  S^temlwr,  1848,  there 
were  of  such  accumulations,  3843^  7t.  2d.,  SI.  per  Cent. 
Bank  Annuities,  and  1620/.  0«.,  Reduced  Bank  Annui- 
ties, which  the  trustees  had  brought  into  court.  Elisa- 
beth Stfuns  now  presented  her  petition  in  the  cause, 
stating  to  the  above  efieet,  and  that  the  period  of 
twenty-one  years,  computed  from  the  day  of  the  death 
of  the  testator,  ended  on  the  24th  September,  18M; 
and  she  submitted,  that  the  trust  for  aceumnlatitm 
contained  in  the  testator's  will  was  good  and  effectoal 
for  such  period  of  twentv-one  years,  and  no  longo*; 
and  that  from  such  period  she,  as  such  heiress,  became 
entitied  to  the  rents  and  profits  of  the  said  devised 
and  purchased  estates,  and  to  be  let  into  posaeeeion., 
or  receipt  of  the  rents  and  profits  thereof  as  from  the 
24th  September,  1848,  and  also  to  receive  the  dividends 
and  interest  arising  from  the  past  accumulations  of  the 
surplus  rents  and  profits  subsequentiv  to  24th  Septem-. 
ber,  1848;  and  prayed  that  she  might  be  let  Into  tha 
possesuon  or  receipt  of  tlie  rents  and  profits  of  the  add 
real  estates  accoi^ingly ;  and  that  the  sum  of  23^  12f. 
cash,  which  had  arisen  fVora  the  dividend  upon  the  aud 
16201.  9s*  BeduceS  Bank  Annuities,  which  fell  due  on 
the  10th  October,  1848,  might  be  ordered  to  be  paid  to  - 
her;  and  that  all  the  future  interest  and  dividenda 
which  should  arise  from  the  sud  3843/.  7*.  2rf.,  31.  per 
Cent.  Bank  Annuities,  and  1620/.  fit.  Reduced  Bank. 
Annuities,  might  be  ordered  to  be  from  time  to  tim« 
paid  to  her  during  her  life. 

Jama  Parier  and  Z/tyrf,  for  the  petitioner.— The  pe- 
titioner Is  entitled  for  her  life  to  the  rents,  iasuM,  profits^ 
and  produce  of  the  real  estate  from  the  expiration  of  the 
twenty-one  years  after  the  death  of  the  testator.  The 
Ist  section  of  the  Thellusson  Act,  (39  &  40  Geo.3» 
c.  98),  directs,  that,  "  in  every  case  where  any  accnmn- 
lation  shall  be  directed  otherwise  than  as  aforeaud,  such 
directions  shall  be  null  and  void,  and  the  tents,  iaauei^ 
profits,  and  produce  of  such  property  so  directed  to  be 
accumulated  shall,  so  long  as  the  same  shall  be  direeted 
to  be  accumulated  contrary  to  the  provisions  of  this 
act,  go  to,  and  he  received  by,  such  person  or  persona 
at  uxmid  have  been  entitletl  thereto  if  such  accumulation 
had  not  been  directed."  We  further  contend,  that  the- 
petitioner  is  also  entitied  to  the  fruits  of  the  accumula- 
tions from  the  real  estates,  as  being  part  of  the  produce 
of  the  real  estates;  and  we  submit,  that  there  is  to  be 
no  apportionment  in  respect  of  the  last  half-year's  rent, 
the  trustees  having  necessarily  received  alrei^y  twentjr- 
one-yeara*  rent,  the  testator  having  died  S4th  Septem- 
ber, 1827. 

Bethdl  end  C^ootZnw,  for  Edwin  Stain^  the  first 
tenant  for  life  under  the  will. 

JTef^on,  for  one  of  the  tmstees  of  the  personal  estate. 
— There  is  one  question  which  the  trustees  consider 
necessary  to  be  decided  on  this  will,  namely,  whetlier 
this  direction  for  accumulation  is  not  wilhm  the  ex- 
ception In  the  Snd  section  of  the  Thellusson  Act  in 
favour  of  accumulations  for  portions.  The  2nd  section 
says,  that  nothing  in  the  act  shall  extend  "  to  any  pro- 
vision for  raising  portions  for  any  child  or  children  of 
any  grantor,  settlor,  or  devisor,  or  any  child  or  child- 
ren of  any  person  taking  anv  interest  under  sndt  eon- 
vevance,  settlement,  or  devise."  [He  then  read  the 
different  parts  of  (he  vill  in  which  the  word  portion*^ 
or  **  portions'*  occuncd,  and  contended,  that  thia  cue 
was  within  the  above  exception.^ 

Vice- Chahcbuor.— The  question  seems  to  be,  whe- 
ther a  mere  gift  as  a  general  l^acy  is  within  the  2nd 
section  of  the  act.  I  do  not  think  these  are  poithMB 
within  the  meaning  of  the  exception ;  but  the  testator 
has  put  his  own  meaning  on  the  word,  and  he  expUina 
it  to  mean  *'  part  or  sbate." 

Parker,  on  this  point,  mentioned  the  case  of  8kmm  v. 
iZAodef,  (1  Russ.  ISfi). 

Oimmm,  fox  tha  oceeotor     James  Stains.— I  anh* 
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mM,  tbat  ih0  ftnib  of  the  aeeamnUtioiu  belong  to  the 
■  iiMPtl  representatire  of  James  Stains.  Duniw  the 
me  of  Ettzafaetii  Stains  the  aecnmulationa  T«st«d  in  the 
hor  ctf  the  testator,  eitlier  as  personal  estate,  or  as  real 
otats  not  descmdible,  bot  merdy  an  estate  pur  autre 
TicL  (JM/ r.  23(aunr,  10  Bear.  31fi).  [Fww-CAaii- 
mBtr, — That  was  the  ease  of  a  chattel  interest  only.3 
Hoc  it 'm  an  estate  nor  antre  rie,  and,  there  beiiu  no 
ifcdiii  ocrofHsl,  it  fails  within  the  6th  NcUon  of  1  Viet, 
c  to  the  executor. 

Tn-CkiSRSULOK. — This  is  a  portitoi  of  the  inherit- 
aaet  ■afiiyoaad  cf,  and  it  soes  to  the  hetivat-law— that 
■lyfiaa  heir  to  b^. — Ordered  a$  prajfed. 


TICE-CHASCELLOR  KNIGHT  BRUCE'S  COURT. 

EgfmrUSftxxMAn,  nt  r»  The  AaucuLTnusr  Cattlr 
IiBvuxcK  Compart. — Jm.  12.^^ 
Mmt-deck  Ompanict  TVindinff- up  Act, 
A  Comf^y  /orsMij  ^for  Jnemrance  againU  Zow  Igf  the 
itei  er  biamae  of  Oattie  it  not  a  Comptmjf  leitkin 
At  Umaimg^au  Aa  11  4 12  Viet,  e.  45. 
H^vas  apctatku  presented  by  George  Spaekman 
aad  J«srfhS9ackinan,  two  of  the  oontributones  of  the 
Csfmy.  ftMiod  under  the  act,  pnjnng  tbat  the 
CMfaaj       be  abaolntcly  dimolvcd  and  wound  up. 
ThtaeMevM  projected  in  1845,  principally  for  the 
■NHMr  of  hones,  cows,  and  other  animals  and  cattle 
ifUMtdbeiMer  death.  T^iedecdofaettlementconti^ied 
tdaam  aapowcrinK  the  directors,  with  the  consentof 
eatam  neebngs,  doly  convened,  to  grant  aaearanceeon 
hnaahfe^and  to  grant  life  annuities  and  endowments, 
and  l»|nat  iBsnrancca  on  ships  and  all  descriptions  of 
naeb  a  any  dock  or  harboar  with  thrir  cargoes.  The 
l>aaiy  objects  of  the  Company  were  declued  to  I}e, 
ts  make  or  effect  insaranccs  Bsaiost  loss  by  mortality 
m  di  )att^  and  descriptiotts  of  animals,  whether  biped 
«  fadtaped,  bciDg  property  ot  live  stock  belonging  to 
JMBB^kaepcn  of  exhibitions  oS  animals,  and  others, 
vUMg^  then,  orat  at  any  time  thereafter,  hek^t 
tyaqrpcrsoai  or  persons  for  the  purpose  of  pleaaore  or 
{■ait,  vbrtbo-  such  mortality  should  be  occaaioned  by 
«Hth,withoat  apparent  cause,  during  the  period  of  in- 
aKSBoe;  or  by  tlw  slaoghtcr  of  any  animal  or  antmola 
^  rssst^BiBLi  of  taint  or  infection,  or  suspected  taint 
«iafaetiaa,bj  or  from  any  disease  which  shall  be,  or 
Weoendeiedte  be,  conta^ooa,  or  epidemic,  or  ende- 
me,  et  the  aainal  or  animals  should  die ;  or,  with  the 
eaBMBt  of  the  Company,  or  its  officers  or  aervants  duly 
mhaiiad  in  that  behalf,  be  alanghtcred  in  consequence 
af  iBbs^  fiMBTy  or  accident,  or  other  jnst  means  or 

AnMhi  and  OoBiiu,  for  the  petitioBi—This  Com- 
fuy  wdBrtock  to  naofe  hnman  lifo  as  well  as  cattle, 
ikvi  with  their  cargoes  in  harbour,  &c.  This  was  a 
taae  vithiB  the  meaning  of  the  act.  To  purchase  and 
aA  aaautaes— Is  not  that  a  trade?  The  word  "com- 
—t*  has  a  diffrrent  and  more  extensiTe  meaning  than 
Ae  woed  **  tsadc."  The  lex  mercatoria  may  apply  to 
kstk.  The  ordmarf  province  of  commerce  ia  exchange — 
Iba  rwhange  of  different  commodities.  [Knight  Bruce, 
T.C^— The  word  **  commerce"  has  a  very  simple  and 
hagt  sad  aanal  second  meaning.  Now,  the  question  is, 
vkther"  trade"  has  that  second  meaning.]  "Trade" 
iamed  ia  a  scaae  m<n«  restrictive  than  **  commerce." 
Ihs  bariness  of  thia  Company  cones  fuUy  within  the 
dHEiiptasn  of  a  eommcniu  and  trading  company ;  and, 
ftiiiifusii,  it  was  indnded  m  the  7  &  8  Vict,  c  110, 
mi,  asaaaoMntly,  is  within  the  provirions  of  the  last 
ait,  (11  ft  IS  VieL  e.  45). 

MaariZ  aad  K  Prior,  for  the  rsmnidait%  were 
laleaBedoa. 

Kamr  Baoo^  V.  C— I  continns  of  the  opinion 
vhiAlcxpiaaed  in  tlie  case  of  ITu  HtrmBujfPior 

^    ^  <  '  /  '    .......  -s 


Company,  (llJnr.  1064),  tbat  this  statnte  ought  not 
to  be  put  in  force,  except  in  cases  which  are  cleariy 
within  its  scope  and  free  from  difficulty.  I  am  « 
opinion  that  this  Agriculturist  CatUe  Insunmoe  Com- 
pany does  not  come  within  that  description,  and  I  mast, 
therefor^  dismiss  the  petition,  end  with  costs. 

Ex  parte  Grarouie,  tn  re  Tbk  Nokth  or  Emound 

JoiKT>srocK  BAincrKO  CoiiPAifT.-Vtftt.  13. 
Notice  under  the  78/A  Section  iff  Me  Joint-ttoet  OaM- 

paniet  Wiuding^  Ad,  1848. 
A  Shareholder  in  a  Joini-ttoet  Battting  Ompanf  died, 
and  hit  Brother  thereupon  claimed  the  Sharet,  out  did 
not  pr&ee  aa»  Will  or  tale  out  AdminittraHon.  He 
received  the  ZHvidendt,  timing  the  Receiptt  at  Be- 
pretenttUiveof*  ^c.  (^e  deceased  Shareholder).  Upon 
the  Winding-up  of  the  Companji,  under  the  II  ^  12 
Viet.  e.  42,  the  Oficial  Manager,  in  hit  Notice  to  the 
Brother,  underthe  lOth  Section,  described  his  Character, 
at  Holder  of  the  Shares,  to  be  **  Representative  of** 
^-e.,  and  the  Court  held  the  Notice  to  be  tntuffident. 
Thia  was  a  motion  to  reverse  a  deciuon  of  Master 
Farrer,  the  Master  charged  witli  the  winding-up  the 
affiura  of  the  North  of  l!.ngland  Joint-stock  Banking 
Company,  made  on  the  8th  December,  184^  by  which 
the  name  of  Thomaa  Grsholme  waa  included  in  the  Int 
of  contributoriea  of  theCoinpany  as  a  contributory  with- 
out qualification,  in  reepect  of  twelve  shares.  The 
facta  were,  that  William  tiraholme,  deceased,  the  bro- 
ther of  Thomaa  Graholme,  executed  the  original  deed 
of  settlement,  dated  the  14th  November,  1832,  in  re- 
spect of  twelve  shares,  and  up  to  the  time  of  his  death, 
in  1837,  he  continued  a  sliareholder  of  the  Company  in 
respect  of  these  shares.   Soon  afur  hia  death,  TboiDaa 
Graliolme  applied  to  be  allowed  to  receive  the  dividends 
upon  tlie  aliares,  but  payment  was  declined,  unless  pro- 
bate or  administration  to  William  Graholme  were  pro> 
ducsd;  bat,  npon  it  appearing  that  theae  twelve  riiares 
constituted  the  only  property  left  by  William  Gra- 
holme, the  directors  01  the  bank  consented  to  the  ap- 
plication of  Thomas  Graholme  for  payment  of  the 
dividends  to  him,  and  he  thereupon  received  tiie  divi- 
dends then  due,  and  continued  from  time  to  time  to  re- 
ceive the  dividends  on  the  shares,  aiviiing  in  each  case  the 
receipt  fur  the  same,    Thomaa  Graholme,  representative 
of  William  Graholme,  deceased."  Underthe  petition  un- 
der the  Joint-stock  Companies  Winding-up  Act,  1848, 
the  matter  was  sent  to  Master  Farrer,  and  the  official 
manager  appointed  gave  a  notice,  pursuant  to  aecL  78, 
to  Thomaa  Graholme,  describing  him,  in  the  column 
for  such  purpose,  as  "  representative  of  William  Gra- 
holme, deceased and,  this  not  heUig  considered  suffi- 
cient in  point  of  form,  the  present  appVtcation  was  made. 

Baeon  and  Headum,  for  the  Company,  submitted 
that  the  description  was  sufficient. 

His  HoKOB  said  he  did  not  think  the  notice  suffi- 
cient, and  referred  it  back  to  tlie  Master  to  review  his 
decision  and  certificate  touching  Thomas  Graholme. 

£r  parU  AuoTBOim,  im  re  Nobth  op  Ekound  Jonrt- 
•xocK  B&HKixa  CoMPAHT.— Jm.  16.  / 

Joint-Uodt  OtmpoHiet  WitOhtg-up  Act,  1848— Cbnlrj- 
butoty — BtoButor. 

A  TeltatorwatpoeteuediiflSiararmaJoint-tlodtSani' 
htg  Companp.  Hit  EMcutor  took  no  &ept  to  kaoe  the 
sharet  transferred  into  hit  Name,  hut  told  tome  and 
received  Dimdendt  on  othert,  tigningthe  Dividend  Re- 
eeiptt  and  mating  the  7\vntftr*  of  the  sold  Sharet  at 
Executor  of  hit  Teaator.—Held,  that  hit  Name  ought 
not  to  be  meladed  in  the  Litt  of  Contributoriet,  under 
the  11  ^  12  Vict.  c.4&,ata  CotUributory  without 
Qualijieation. 

Bumll  and  Piggolt  appeared  in  support  of  a  motion 
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in  tills  can  on  behalf  of  William  AnDstronB,  the  exe- 
cutor of  William  Hedle^,  deceased,  that  the  decision  of 
the  Master.  (Mr.  Farrer)^  that  his  name  should  be  in- 
duded  in  tat  list  of  coatnbutotiea  of  the  Company  as  a 
contribntoTV  without  qualificatton,  in  respect  of  ax 
shares,  might  be  rerersM,  and  that  his  name  might  be 
struck  out  of  such  list.  They  stated,  that  James  Hed- 
ley,  who  held  eleven  shares  in  the  Company,  died  on 
the  1st  May,  1844,  baring,  by  his  will,  appointed 
William  Armstrong  his  executor ;  tliat  WiJlia^a  Arm- 
stroiw  proved  the  will,  and  from  time  to  time  received 
the  olndend^  dgning  the  receipto  for  them  thus: — 
<*  Execntor  of  the  late  J.  Hedler,  William  Armstrong." 
In  December,  1846,  he  wrfd  five  of  tiie  shares,  and 
transferred  them  to  the  purchaser  as  executor,  but  the 
temping  six  shares  were  never  transferred  into  the 
name  of  William  ArmBtrot^,  as  required  by  the  deed 
of  settlement  of  the  Company.  They  contended,  that 
the  execntor,  being  only  such,  conld  not,  with  any  pro- 
priety, be  included  in  the  list;  and,  therefore,  that  the 
Master  should  be  directed  to  review  his  decision. 

BaecMj  IJo^y  and  Headlamt  in  opporition  to  the  mo- 
tion, insisted,  that  all  the  acts  done  oy  Mr.  Armstrong 
in  the  receipt  of  dividends  and  in  the  sale  of  some  of 
tbe  shares  bad  been  such  as  an  owner  only  could  pro- 
perly do;  and,  therefore,  that  the  Mastereonld  reaaon- 
ablj  come  to  no  otiier  oonclnsion  than  that  he  had  so 
acted  as  to  make  it  proper  to  include,  as  he  bad  done,  his 
name  in  the  list  of  contributories  without  qualification. 

Kmioht  Brvcb,  V.  C. — I  consider  that  the  queation 
whether  Mr.  Armstrong  is  personally  and  individually 
liable  to  the  creditors  of  the  partnersbip  is  not  before 
and  that  this  question  is  not  in  any  way  affBcted 
by  what  the  Master  has  done,  or  by  what  I  shall  do. 
Mr.  Armstroi^f  may  be  liable  to  the  creditors  indivi- 
dually or  as  executor:  on  that  point  I  say  nothing. 
The  queetion  before  me  is,  what  is  Mr.  Armstrongs 
poslUon  as  between  himself  and  the  Company  and  its 
memberat.  With  great  dsfisrence  to  the  Master^  I  think 
that  the  evidence  u  not  snfficient  to  shew  that  he  has 
beoome  liable  otherwise  than  aa  executor.  It  seems  to 
have  been  assumed,  that  it  is  for  the  interest  of  the 
Company  and  its  members,  that  Mr.  Armstrong  should 
be  held  personably  liable.  It  may  have  been  otherwise. 
In  nanv  cases  it  would  be  more  advantageous  that  it 
should  be  otherwise.  How  it  is  in  thu  case  I  do  not 
know,  and  I  cannot  eav.  The  formalities  required  by 
the  deed  of  settlement  nave  not  been  observed,  but  they 
may  have  been  waived  by  the  parties.  Looking  to  the 
whole  course  of  proceedings,  and  looking  to  the  manner 
in  which  the  receipts  for  the  dividends  have  been  signed, 
I  oumot  aay  that  this  gentieman  Isacmtribntory  with- 
in ttie  meaning  of  tiie  act,  whatever  his  Usbility  to  cre- 
ditors may  be.  The  Master  must  review  his  dedrion*. 

Bx  part*  Akgas,  i»  rt  Nratra  of  Emolaioi  Joivt-stock 

BufKuia  ConpAiTT.— t/im.  16. 
JMtf-ifeei  Compaaiu  Winding-up  Aet^  1848— Cbnfn- 

Mfforisv— .flms  Cbwrf. 
Sham  ^  a  Joint-ttoei  Baaiing  Qmata^y  wSicA  (^mi- 

e.4f^  were  bought  wHk  AfonWy  Part  of  the  separate 
£tlate  ^  a  married  Latfy,  The  Sharee  weretrant/er- 
red  into  her  Name,  and  the  Dividemde  toere  regufarljf 
reoeived  Ig  her  Husband  in  her  Name,  and  ae  her 
Agent:— Beid,  that  the  Name  of  the  Uiuband  onght 
met  to  be  induded  m  the  Liti  of  CSM(r<&«(or<er,  nnder 
tieStat.  1M12  Ftet.c.46. 

Mmeeeil  and  Terrell  appeared  in  support  of  a  motion 
in  this  case,  on  behalf  oi  John  Lindsay  Angas,  that  the 

*  Jen.  30. — On  the  bearing  of  this  case  on  sppflel,  the  Lord 
Chanodlor  was  Infonned  an  action  bad  been  broo^t 
igainst  Mr.  AnnHtnmg,  and  he  directed  As  petfttou  to  stand 
Ofermtil  tbe  astlon  had  been trtod. 


decision  of  the  Martar,  (Mr.  Fsner),  that  his  xittH 
should  be  included  in  the  list  of  oonbibntories  of 
Company,  might  he  nveraed,  and  that  his  name  oufll 
be  struck  out  of  each  list.  They  stated  that  fon 
shares,  standing  in  Uie  name  of  Mary  the  wife  of  Joll 
Lindsay  Angas,  were  purchased  with  money  foxmia 
part  or  her  separate  estate ;  that  the  dividend  were  t* 
ceived  by  him,  and  the  receipts  were  mgned  by  luJ 
thus : — "  For  Marv  Angas,  John  L.  Angas ana  aona 
of  the  receipts  haa  also  the  words  *'  per  procnmtion. 
That,  befinv  March,  1847,  the  name  of  Atuy  AiMv  Iw 
been  retamed  to  tm  Stunpnifltoe  aa  a  shareholte',  Im 
in  April  her  name  was  not  so  returned,  bat  thenune  o 
John  Lindsay  Angas  was  substituted.  That,  on  the  8til 
March,  1847,  the  oank  stopped  payment,  and  that  al 
communications  made  by  the  direeiors  of  the  Comp&ni 
in  respect  of  these  forty  shares  were  addressed  to  tti 
wife,  and  not  to  the  husband.  Under  these  dzcnxn 
stances,  they  contended  that  the  Master  was  wrtmg  ii 
having  included  the  name  of  the  husband,  and  that  liL 
decision  ought  to  be  reversed. 

Baean,  LMffdj  and  Headiam,  in  anpport  of  the  deci- 
sion of  the  Master,  stated  that  Uie  judgment  which  had 
been  arrived  at  was  after  oonndermon  uid  mature  de- 
liberation, and  was  deliversB  in  writing  on  the  22ikd  ol 
December,  1848,  aa  follows:— I  ddayad  my  o^niosi 
on  this  ease  until  It  should  bea8e«rtained,  if  iteoold  lie, 
whether  the  purchase  of  the  bank  shares  with  money  the 
separate  estate  of  the  wife  was  a  fact  made  known  to 
the  directoia  or  nnblie  at  the  time  of  the  transfer.  It 
is  not  proved ;  therefore,  the  case  must  stand  upon  tbe 
mere  admission  that  tbe  money  was  her  separate  estate. 
It  is  not  necessary  to  go  back  to  the  authority  of  Coke 
upon  Littleton  for  the  doctrine,  that  the  win  hi  oape- 
ble  of  purchasing;  that  the  husband  may  aaaent  to,  or 
dissent  from,  her  purchase ;  and  that,  if  he  assents  to  it, 
the  property  parohased  is,  by  law,  vested  in  him.    It  ia 
clear  that,  m  this  eaae,  the  husband  assented  to  the  pnz^ 
chase  of  the  wife :  the  aharss  vested  in  him ;  aaa  all 
legal  consequences  of  ownership  flow  from  his  title  ao 
acquired.   Again,  if  the  wife  eontraeta  with  the  aaoe- 
tion  of  the  husband,  expressed  or  implied,  lie  1>ee(HiMB 
liable.   Mr.  Angas^9  assent  to  Mrs.  Angas's  contract 
justifies  Uieconclnrion  that  he  took  it  upon  hinosei^ 
and,  therefore,  renders  him  liable  to  it.   Tna  fact  that 
the  purchase-money  was  the  wife's  separate  estate  would 
not,  1  think,  Iw  ground  for  a  Court  of  ec^uity  to  inter- 
fere with  the  creditor'a  legal  rights  against  the  ha^ 
band.   There  is  a  dass  of  eases  in  which  the  hodband 
was  held  not  to  be  liable  to  the  wife's  contract ;  bat  in 
these  It  was  proved  that  the  credit  was  given  to  the  wifo 
alone,  the  huriund  being  ignorant  of  hweontract.  The 
form  of  receipt  riven  by  the  husband  fixes  him.  If  there 
were  not  any  oUier  evidenee,  with  tim  InmwMge 
and  the  assent  to,  the  wifigPs  puiohaaeand  contrael.  He 
cannot,  as  here  attempted,  constitute  himself  tfae  want 
of  his  wife,  to  the  excTumon  of  his  own  liability,  u  the 
hosband  is  net  liable  to  the  creditors  intitilaeass,  noone 
is  liable.   I  un  of  eplnion  that  Mr.  Angas  is  a  contii- 
bntory  within  the  meaning  of  the  act  uider  whidi  the 
reference  is  made  to  me;  consequently,  I  include  l^m 
in  the  list  of  contributories."   Sndt  was  the  opinion  of 
the  Master,  and  that  opinion  ought  to  be  supported.  It 
was  dso  to  1m  observed,  that  when  the  Bank  of  Bag- 
land  assented  to  the  Joint-stock  Banking  Act,  7  Geo.  4, 
c,  46,  it  was— and  that  feet  geared  on  the  Cue  of  the 
act  itsslf-on  the  exmms  stipnlBtionaad  eonditlMi  that 
every  member  should  be  lialue  faihisownpemonfbr  As 
debu  of  the  coDoam.  Withaviewtotht^thedasdof 
settlement  of  tfae  Cenqtany  waa  ftamod ;  aiid  aa  no  no- 
tice of  these  sliares  having  been  bouriit  with  the  aspe- 
rate estate  of  Mrs.  Angas  waa  ever  ^ven  to  the  direct- 
ors, the  assent  to  the  transfer  of  them  could  be  givm 
only  with  a  view  to  the  liability  of  the  hndiand,  it 
being  dear  that  thaj  were  bou^t  by  a  married  womw. 
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ttfi^  dwfixccten  poawai  ao  pown-  to  daw 
inte  a  vartaiMap  eoBtnek  «idt  •  ur- 
nwwlidikiw 

>        atti  ou^  DO*  to  b»  MuM. 
n  fihnxa^  T.C^I  (HMrTiij  liinflw  fliilltiii 
:  M  likiailf  to  ba  li^t  aa  I  am,  bat  I  an 
Ltoact  von  my  own  <^i&oa.  la  tha  naant 
jdKlasy  had^bnibaBd  firiag  iHmq  im  por^ 
Acibaree.   Tbe  Conpaay  kMw  tkst  &et,  and 
WW  ktr  ppchaaa  irithont  any  partid  nation  on  hn 
WWa      dhrMaudawcte  neeired  umt  mre  re- 
t  aat  is  bia  on  i%fat,  not  in  hvt  righL 

 ^8  agiDt — hj  pioeiiratiaD  of  tba  wife.  I 

ittiakit  if  to  b«  umred  from  tinaarldanoa  that 
I  r—iimii  aiai  imiwiImi  it  biiii  lialila,  iii  IhnI  hii  hail 
~    -to^wth  tiw  iliiim,  iBiT.lhaialbui,  haiaiiat 
naQuHioa      nat  m  to  bia  liafaUiky,  ar  ab- 
» ^SMbiStj,  to  emmon,  but  •  vacation  aa  to  the 
t%b<  af  tfca  ■haiahaliiaia  Sntor  m,  I  thiaik  hia  name 
'iMtbaindMadinthaliatofeootzibntoriea.  The 


Bit 


in  n  TrxKosth  at  Emoluid 
Ba'migw  C<mujn.^-^mB,  16. 

IFhiWiy  ip  ^  1848-aMifn- 

Oifa'  a  HytiwM  >W  ipSZiy  i9>  a  Jotat-ttoei  Baai- 
aaj,  idUc4  mu  ^wrf  wular  7 
Aa-i^ciS,  Lie  Comrt  kdd,UuU  tke  Matter  had  pro- 
^r^mrl^ii m  lAt  LiM  of  ComtHhaona  tJke  firmer 
Fill  ill  Will  t»  CA«  Compatur,  vko  had  net  ceased  to  be 
mmikMrt  /or  cAe  Period     Tkre§  Yean. 
MmmOami  BmUM  appeared  in  aapoori  of  a  motion  in 
IliiiMi  wliiihairiif  Ifiiliiiil  £Uwthoni,  that  tbe  deci- 
daa  af  tb>  Maater,  (Hr.  Faim),  that  his  name  abould 
temdadad  in  tba  list  of  eonbibatoriee  of  the  Company 
"■■  iMliniiiliiij  in  Tc^ieet  of  eighteen  aharea^  and 
mmk  faUa  to  tka  dabta,  liabilities  and  hwaca,  if  any, 
^tofta  lai  Jaauiy,  1847,  inelnaiTek'*  nu^t  be  re- 
tmd;  mi  that  tiw  aaae  of  the  aud  Bobert  Haw- 
ttaa  ai^  ba  atrndc  oat  of  the  Uat  of  contributoriea. 
TWy  itatcd,  ttMt  Robert  Hawthorn,  (on  whose  behalf 
ft^r  ^  y u  wcaath-ttpon-Tyne,  engin»-builder, 

^^«»  to  tte  Sad  Jasoaty,  18tf ,  the  holder  of  eighteen 
Aam  m  the  baak ;  and  that  William  Hawthorn,  of 
tta  mm»  plae^  engine- builder,  was,  up  to  the  same 
4^  th*  hebkr  ei  twelre  abarea  in  the  aame  concern. 
iVspaa^  iif  lia—fii,  dated  2nd  December,  1846,  were 
mim  hj  Bofavt  Hawthorn  in  fitvoar  of  Jtdm  Cowena, 
ai»  WM  fnriooriy  a  ahartboldw  of  the  Company ; 
lad,  ea  tha  iml  Janaan,  1847,  the  transfer  of  eighteen 
Ana  am  mode  by  Robert  Hawthorn  to  Cowena. 
lUr  Ome  dicamataneea,  one  Bobaon,  a  contribatoiy 
i^fii^  rtaiiaiid  ba^  tha  Master  to  include  Robert 
ia  the  liat  of  oimtribatories;  and,  on  the 
tba  Maater  detonnined  ao  to  inclnde 
hia  name  then  aooordii^.  They 

 .that,  aa  tUs  waa  a  Joint-stoek  Company, 

tha  jprorisionB  of  the  stat.  7  Geo.  ^  e.  46,  by 
the  im^i*'tff*  of  the  shareholden  were  arranged 
indar  Buuinw,  the  Master  waa  wrong.  That 
!ef  ao^  anaagement  was  this:  tbatno  remedy 
be  anCaveed  by  any  creditor  except  agunit  tbe 
■Mveftoer;  and  the  cases  of  Steward  y.l>mn{\2 
Mae.  ft  W.65A)  aod  Bark^  v.  Battren  Xl  Bear.  134) 
am  aothanties  oa  this  point.  That,  if  no  satisfaction 
anU  ha  ■rktr'— '  agunat  the  pablie  <rffie«r,  oxeention 
■Mht  lis  imar  d  againat  nnj  of  the  preaaat  ahareholdets, 
«2th«t, and  then  oaly,  execution  might  be  imaed 


sad  placed 


•  Ih.  St. — Ob  appeal,  the  Lord  Gbsnedlor,  on  being  in- 
SB  bad  beeneeanneaeed  egiiiist  Mr.  A^ss, 
to  ataad  mr  nata  tha  aatlea  had  been 
UaUKtpwaaaaaafhw. 


againat  any  ef  the  former  abaraheldefi^  who  had  aot 
oaMad  to  be  ahanhoUm  for  thno  yaua  AUtUawM 
aaaetedbTtholSthaactieaoftUastatato.  Theyoon- 
teuded,  that  the  policy  of  the  act  7  Geo.  4  wm,  that 
the  existing  manuiem  of  tha  Compaay  wwe,  prinaA 
&e>e,  the  penooa  to  diaahme  tha  oUigatiotH;  aad 
that,  until  the  iMMdiea  a^at  them  fiiiledw  fenaar 
ahHreholdera  wen  exempt  noia  salt;  aad.  tnwelbnL 
none  of  the  fermw  aharebildera  ioald  propMir  be  i^aoaa 
npon  the  liat  of  oontribntoriea  antil  the  whole  of  the 
remedies  as  aninat  the  praaent  ahardtoldm  were  fblly 
whaasted.  They  also  contended,  that  the  list  waa  iio- 
woperly  made,  an  the  groimd  that  the  name  of  Robert 
Hawthwn  had  been  placed  then  at  tha  aad 
npon  tbe  reqaidtion  of  one  Robaon,  who  was  himself  a 
ooattibatory,  UaUe  beyond  all  gasatiea  before  Robert 
Hawthorn  It  waa  alao  obaerred,  that  the  eartifiaato 
of  the  Master  dalifand  to  Bdbari  Hawthorn  dUamd 
from  that  entered  on  tha  record. 

ilassa,  ^liyd;  and  ifetHflosi,  who  appaand  for  tiw 
Company,  wen  not  caUed  on. 

Kkiokt  BavcE,  V.  C. — It  appean  to  mav  that,  oa 
the  preeent  applioatioD,  I  ong^t  not  to  ooander  aa  n** 
terial  the  dmerence,  if  then  ia  any  solid  dtSaanoe^ 
between  the  oertiiieato  dclirerad  by  the  Master  at  Mr. 
Hawthorn's  nonest,  aad  the  autheatie  liat  settled  by 
the  Maator.  It  seema  to  me,  that,  for  erery  preaoat 
pnrpoae,  tbe  certificate  is  good  for  nothing,  so  for  aa 
there  is  a  diflbrepee-  a  sabataatial  diflfenaoe — from  the 
list.  The  next  eonaiikitatlan  ia,  whether,  aa  Mr.  Haw- 
thorn is  bmcht  hafon  the  Master,  nndar  tba  Slit 
section,  by  Robaoa,  a  ahanbolder,  aad  not  the  ofBdal 
manager,  Mr.  Hawthorn  ia  improperly  en  the  Master's 
list.  apoB  the  aasanmtion,  that,  as  between  Mr.  Robaon 
and  Mr.  Hawthorn,  Mr.  Robaon  U  adely  Uabkt  I 
think  it  ia  not  DaceaBaiy  to  nra  any  opinion  whether, 
as  between  Mr.  Robaon  and  Hr.  Hawthorn,  Mr.  RidMMi 
is  solely  liable.  However  this  may  be,  I  am  of  opinion 
that  t&r.  Hawthorn  is  not  improperly  on  the  list,  merely 
because  Ur.  Robson  was  the  means  of  briogbig  him 
there.  Tbe  main  queetion  ia,  whether  Mr.  Hawthorn 
is  a  contributory  within  the  3rd  section  of  the  act  of 
184^  which  says,  *'Tbe  wmrd  *c(mtribatory '  shall  la* 
civde  erery  member  of  a  Compaay,  and  abo  every 
other  person  liable  to  contiibnto  to  the  pnmaat  of  any 
of  the  debts,  liabilitiea,  or  loasea  tbarab^  whetim  aa 
heir,  devise^  exeeator,  or  administrator  of  a  daoaaaad 
number,  or  as  a  former  mambw  of  the  aame,  or  aa  hei^ 
doTisee,  exeontor,  or  administrator  of  a  fonnar  UMmber 
of  the  same,  deceased,  or  otberwiae  howaoever."  Now,, 
aa  I  undetstaad  the  argumenta  urged  in  this  case,  they 
have  all  kept  dear  of  this  particular  state  of  thin& 
namely,  ttie  pouUon  aa  b^ween  tbemaelTes  of  the 
rarieas  persoas  who  an  in  Mr.  Hawthorn's  pontion. 
It  is  probable  that  there  are  many  sndi  persoiu:  there 
is  clearly  one,  namely,  Mr.  WiUiam  Hawthorn ;  and 
one  raises  the  qoeetion  as  effectually  as  many.  As  be- 
tween Mi.  Robert  Hawthorn  and  Mr.  WiUlam  Haw- 
thorn, and  others  In  the  some  poiitiMi,  thne  most  be 
liability  to  contribute,  as  the  case  may  arise  of  dafidowy 
of  peiBoos  primarily  liable,  which  may  lead  to  the  n^ 
cesrity  of  proceediug  against  them.  Clearly,  as  between 
these,  tbm  must  be  contribution,  or  a  right  to  oontri- 
bation ;  ud,  therefore,  liability.  liow,  what  the  Mas- 
ter baa  done  at  preeent  is  not  to  dedde  the  order  and 
course  of  liability  between  the  persona  liable.  Tbat 
arruigement  is  to  take  place  hereafter ;  for,  by  the  Stth 
section,  it  is  enacted,  ^  That  at  any  time  before  the 
whole  <tf  the  aseeta  of  such  company  shall  have  beea 
collected  or  coarerted,  and  if  the  asaeto  renuuniiu  :  to  be 
oollected  or  converted  shall  not  be  c^>able  of  being 
immediately  realiaed,  although  such  assets  may  not 
^pear  to  be  inndWent,  and  also  after  the  aaata  of  tha 
oompany  shall  have  bean  v^Mlly  arhanatod,  it  Aall 
U  lavftl  for  tha  Malar  &on  time  to  ttaa  to  Mke 
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calls  on  the  contiibutories,  or  on  such  individual  con- 
tribniories  or  classes  of  contribntories  as  be  may  think 
proper,  fbnt  90  far  only  as  such  contribntories  respect- 
iruy  ^aU  be  liable  at  law  or  in  equity  to  pay  the  same ), 
as  well  for  xdalnff  sueli  amount  as  may  m  neceswuy  to 
par  the  dabta  or  liabilities,  or  any  of  the  debts  or  lia- 
iduties,  of  such  company,  or  any  part  thereof,  or  the 
coetfl,  diargea,  and  expenses  of  wining  up  the  same, 
as  aleo  for  the  pnrpoae  of  acUneting  and  settling  the  re- 
spec  tire  claims  of  eontribntorlea  upon  each  other,  or 
U|>on  the  company,  whether  such  cliUms  shall  have 
arisen  since  or  oefore  the  date  of  the  petition  for  dis- 
solution and  winding  np,  or  for  winding  up,  as  the  case 
may  be ;  and  the  amount  to  be  raised  by  means  of  such 
calls,  and  also  the  residue  of  the  assets  and  estate  of  the 
company  afterpayment  of  all  debts  and  liabilities,  costs, 
chaises,  and  expenses,  shall  be  paid  and  distributed  by 
the  official  manager,  under  the  directions  of  the  Master, 
BO  and  in  such  manner  as  shall  (as  far  as  posnble) 
satisfy  all  sac^  olatme,  and  shall  finally  wind  np  and 
aettie  the  aflairs  of  the  company."  I  repeat,  therefore, 
that  tiie  Blaster  has,  at  present  not  decided  the  order 
of  liability  between  the  parties  liable;  for  that,  by  the 
section  to  which  I  have  referred,  is  directed  to  be  ar- 
ranged  hereafter.  The  Master  has  found,  that  Mr. 
Robert  Hawthorn  is  liable  to  all  the  losses,  if  any,  up 
to  the  Ist  January,  1847,  inclusive.  Now^  there  is  a 
aenee  and  purpose  in  which  that  proposition  is  true ; 
but  that  does  not  involve  a  decision  that  there  is  par  jus 
between  the  different  classes  affected  by  the  transaction. 
The  order  of  liability  is  to  be  decided  according  to  the 
rights  of  the  parties.  The  only  question  is,  whether  to 
■da  to  the  renisal  (tf  this  motion  a  decJaraticHa  that  it  b 
without  prejudice  to  the  order  of  liability;  but  I  think 
this  should  not  be  made,  though  it  may  be  undmtood 
as  my^  opinion,  that  no  question  of  the  order  of  liability 
is  decided.  The  motion  will  umply  he  refined. 


CASES  IN  BANKRUPTCY. 

Ex  parte  Tbitpler,  tn  re  Gundry. — Dee.  11. 
Coatt —  7*0X011011 — Bankn^atty. 
Tlie  Table  of  Cotta  for  Taxation  of  the  BiUt  ofSoIMtore 
in  Bankrupted  doe*  not  exetnaet  in  partwdar  Cam, 
the  Exercise  of  the  Ditcretim  of  the  Court. 
The  petition  in  this  case  was  presented  by  Measis. 
J.  &  H.  A.  Temple,  solicitors,  of  Bridport,  prayiiw  a 
leview  by  thecommissioBerof  the  taxation  of  their  bills 
of  coats  as  solicitors  for  the  petitioning  creditor  for  the 
fiat  opto  the  choice  of  assignees.   The  Mesm.  Gundry 
were  oankers  at  Bridport,  and  the  fiat  issued  against 
them  in  November,  1847.  and  was  prosecuted  in  the 
Exeter  District  Court  of  Bankruptcy;  but,  with  a  view 
to  the  convenience  of  the  creditors,  the  meeting  for  the 

Eroof  of  debts  and  choice  of  assignees  was  appointed  to 
e  held  at  Bridport  on  the  2nd  and  3rd  December  fol- 
lofring.  On  those  days  661  proofo  were  made — fi70  by 
affidavit,  and  91  by  deposition;  and  of  the  former  claee 
481  were  by  creditors  residing  at  a  distance,  and  they 
were  charged  by  the  petitioners  6e.  each  for  penidng 
and  examining  them,  amounting  in  Uie  whole  to  120/.  Ra. 
They  also  chaiged  in  thrar  costs  12L 12*.  for  attendance 
of  themselves  wd  three  clerks  during  the  two  days  of 
tite  meeting,  commendng  at  ten  o'clock  In  the  morning 
and  ending  at  half-past  six  each  day.  When  the  com- 
nissioner  went  over  the  bill,  he  allowed  no  more  than 
fiO^  in  respect  of  the  two  charges,  that  being,  in  his 
opinion,  a  proper  sum  to  be  allowed  for  the  time 
which  the  proof  of  debts,  if  taken  by  depo^tion  in 
court,  would  have  consumed,  and  for  their  trouble 
and  time  in  perusing  and  examining  affidavits  trans- 
mitted by  creditora  residing  at  a  dis^ce,  if  such  dis- 
tance were  estimated  on  the  principle  which  he,  the  com- 
missioner, stated  in  his  allocatur. 
SwoHttM  and  J",  y.  Prior,  in  support  of  the  petition, 


relied  on  the  table  of  costs  for  the  taxation  of  soUriton 
bills  in  buikiuptcy,  that  table  havmg  been  s^ed  b 
the  comniissiouem  appointed  for  that  porpoee,  and  si 
finned  by  tiie  Lora  Chancellor,  and  which  table,  I 
reject  cf  the  matter  now  under  conaideratiiHi,  cm 
twud  the  following  item  of  charge:—'*  For  pcruui 
and  examining  affidavits  of  debt,  with  aooounts  an 
aeearities  trannnitted  by  creditors  residing  at  a  distanci 
or  for  preparing  affidavits  from  such  accounts  and  si 
curitiea,  and  sending  them  to  the  creditor  to  be  swon 
exhibituig  them  to  the  Court  when  returned,  and  n 
turning  the  securities,  if  ui^,  for  each  affidavit  Sf." 
Bacon  appeared  for  the  aaawnee^  but  was  not  called  or 
Kkioht  Bbdcb,  V.  C. — ify  opinion  is,  that  it  m 
not  the  intention  of  Lord  Lyndhurst,  in  sanctionii] 
that  scale  of  fees,  to  exclude  the  exercise  of  discretio 
in  particular  cases.  Inthat  view,  I  think,  the  discretio 
has  been  properly  exercised  here. 

VICE-CHANCELLOR  WIGRAH*S  COURT. 

In  the  Matter  of  the  Act  10  &  11  Vict.  c.  96,  and  in  tli 
Matter  of  the  Trusts  of  the  Settlement  made  after  il 
Marriage  of  Beiuamih  Gafvee  and  ELuntAH  Gatvb 
—Jan.  16  and  19. 

Con^ruction— Separate  Use. 

By  a  poatnuptial  Settlement^  a  Portion  of  the  Wife 
Fortune  toaa  vetted  in  TVvateea,  noon  Tniat  to  pay  ti 
Income  to  the  Appointeea  of  the  Wife,  hut  to  that 
ahovld  not  diapoae  of  the  same  waji  ofAnticipatim 
and  in  default  of  Appointment^  to  pay  it  to  the  WiJ 
for  her  separate  Vae.  notmthitanainff  har  Coeertttn 
indqmdentfy  ef  A, B.,  (her  thou BnabandL  10A0 IM 
not  to  intermeddle  wUhthe  aame,norwat  Me  mtmei 
heaubjaatohia  Debta^^.;  aritk  Reaaainder  oaer  e^ 
the  JOeeeaae  of  the  Wife.  JTie  lady  turtited  A.  Bi 
and,  after  a  aeeond  Marriage,  joinM  her  aeeoitd  Bat 
band  in  the  Grant  of  certain  Annnitiea,and  in  ^an^ 
the  aame  won  her  Intereat  under  the  Settlemenl:- 
Jleld,  that  the  Trust  for  the  aeparate  Uaa,  and  the  Pn 
viao  in  restraint  of  Alienation,  were  confined  to  ti 
Coverture  exiaiing  at  the  Date  of  the  Settlement,  an 
that  the  Annuitiea  were  valid  Chargea  upon  the  /mm 
d'the  aeUled  Fund. 

Id  the  year  I8ll,  Hannah  Poole,  one  of  the  thn 
daughters  of  Thomas  Poole,  married  Benjamin  Gafe 
At  t^e  time  of  the  marriage  Hannah  was  a  minon  an 
was  entitled  under  her  fotner*s  will  to  property  of  eoi 
siderable  value;  but  no  settiement,  or  agreement  for 
settlement,  was  made  upon  her  marriage.  After  tli 
marriage  it  was  proposed  and  aereed  that  1283/.  6>. 

Krt  of^Hannah  a  fortune,  should  be  paid  to  her  hai 
nd,  and  that  the  rcadue  should  be  settied.  Accort 
ingly  the  1283/.  Qa.  8(/.  was  paid  to  Benjamin  Ga^ 
and  a  settlement  of  the  residue  was  executed,  dated  th 
29th  May,  1811,  whereby  the  trustees  were  to  pay  th 
income  of  the  trust-property  to  such  persons  and  fo 
such  purposes  as  Hannah  should  from  time  to  time,  b; 
any  writing  under  ber  hand,  appoint,  but  not  so  est 
dispose  of  the  same  by  sale,  mortgage,  or  charge,  i 
otherwise  in  the  way  of  anticipation ;  and  in  d^ult  < 
appointment,  to  pay  it  to  Hannah  for  her  aeparate  iu< 
notwithstanding  her  coTertnre,  independently  of  Benji 
min  Gaffira,  who  was  not  to  Intermeddle  wim  the  sanii 
nor  wu  the  same  to  be  subject  to  his  debtA^ntracb 
or  engagements;  and  the  receipt  or  receipts  of  Hannah  ( 
her  appointees  were  to  be  discharges  for  the  same;  sn 
from  and  after  hvt  death,  to  the  husband  for  life;  aQ 
from  and  after  the  death  of  the  survivor,  to  the  cbildre 
of  the  marriage,  according  to  the  appointment  of  tb 
parents ;  and  if  no  appointment,  to  tbe  sons  at  twenty 
one,  Qud  to  tbe  daugnters  at  twenty-one  or  maniag' 
but  not  to  be  payable  until  the  death  of  the  sorvivor  c 
the  parents;  ana  if  there  should  be  no  children  of  th 
marri^,  and  Hannah  should  snrrin  BeiganuO}  tb 
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vkolatroBl-noper^wastolMpudtolwr;  aadifBen- 
jaam  diMM  aarriTe  Hannah,  then  at  hU  death,  mb- 
jKt  to  htr  appdnbDocnt,  the  whola  waa  to  go  to  her 
Mst  oi  kin,  aoeording  to  the  Statute  of  Diatribntiona. 
lWti«MM  GaAei,  the  husband,  died  learing  aereral 
cfcSorcB  of  the  Marriage.  Hannah  so  baeqaentlr  married 
Adam  BrowiMv  whom  she  afterwards  joined  in  exA- 
cvtiB^  eotain  deeda  ^rantii^  annuities,  and  tlurebr 
♦^laiyn  her  intereat  in  the  tnut-propfl-ty  with  sucn 
aamatieL  IW  trustees  paid  the  fund  arising  the 
irwgt  rrtafii  iato  eoart,  under  the  10  &  11  Vict.  c.  96, 
U  an  accMnii  *  In  the  matter  of  the  tmst  of  the  eettle- 
mrmt  sftde  after  the  marriage  of  Benjamin  Gaffee  and 
Haaadi  GaflM."   BCra.  Browne  now  presented  a  peti- 
bsB  ftr  pajMBl  of  the  diridenda  to  beraslf,  notwttii- 
atanrfiw  the  dwge  rfthc  aanoities. 

Wtoimi  Pmnam»t  in  snppwt  of  tlie  petition,  coin 
tc&ded  liat  tbe  separate  estate  and  the  restraint  upon 
ifiriyatisn  were  not  confined  to  the  coverture  existing 
at  the  dale  «f  tho  settlement,  but  continned  throiigh 
crcry  aobsf  queat  coverture  of  the  wife.  Hrs.  Browne, 
tfacmoR,  taej  az;^ed,  was  not  bound  by  the  chaiges 
Miv***^  ^  income  of  the  trust-fund  during  her 
mamA.  cereTtnie.  (  TitUeU  v.  Amutrona,  4  H.  &  C. 
390;  S>tilmw^     Sonum,  Id.  377). 

Tie  Sttieilm^tmeral  and  Baetmf  for  the  annuitants, 
oalBidw^  that,  upon  the  true  conatrueUon  of  the  will, 
Aamftult  estate  and  the  restiBint  npon  anticipaUon 
wmeee-extatmn,  and  intended  to  be  confined  to  the 
emtaie  cxitfiBg  at  the  date  of  the  aettlenwnt.  Ad- 
tbe  authority  ni  7U7<ff  v.  Armttromg  and  Sear- 
V.  Bcrmmm,  it  had  not  been  dedded  by  those 
■cues  thst  the  settled  property  might  not  revert  after 
the  tsBiBition  oi  tbe  coverture  to  the  lady,  and  belong 
ha- as  otbar  ordinary  propert;^.   The  present  case, 
tfcej  smed,  was  goTerned  by  Knigkt  v.  Knight^  (  0  Sim . 
m);  Bmmm  v.  Benton,  (Id.  126);  Bradln  v.  /Tu^Aer, 
1^8^        which  luul  Dot  been  overruled,  or  even 
imriiBBed,  by  the  decision  in  Tullat  v.  Arwutrong  and 
Bib  ila  Hill  t.  Barman.   [They  cited  also  Barton  v. 
Aw»^()ac  000);  Btabiev.  Add,  (1  T.  R.  193).] 

H'mi,  m  mdy. — ^Wben  Beiuon  v.  Bm$oii,  Knigkt  r. 
Xmifk,  sad  Amdigr  t.  JBmffie$  were  deeided,  the  Court 
was  under  the  im^ession  that  the  fttter  upon  aliena- 
fisB  es^  attadi  only  upon  a  particular  oovertnre,  and 
niifc  «p<a  say  fatare  coverture. 

fFeOrnl  Bedell  appeared  for  the  trustees. 
Sff  JausWiamAM,  V.  C.,  after  stating  the  facts  of 
iW  cay,  said:— The  ({aestion  is  as  to  the  validity  of  the 
cfcarges  apoo  the  tru»t-fand  created  daring  the  second 
ecTcrtsR  of  the  petitioner.   The  law  as  laid  down  in 
TUfaa  V.  Anutrmg  and  in  Setvhoroi^h  v.  Borman  (4 
M.     C.  STT)  is  not  in  dispute.   The  only  question 
whether  the  trust  for  the  separate  use  of  Hannah 
Sttmat,^thKm  Hannah  Gaffee),  with  the  proviso  against 
MtkifftiMim,  a,  apon  the  true  construction  of  the  settle- 
aeitaf  Ms^,  1811,  confined  to  the  then  existing  co- 
nrtn^  ar  la  gcnenl,  extending  to  any  marriage  she 
at^^ eeotnet darinslife.  The  settlemmt  is  very  in- 
Mietany  vuded.  The  fint  direction  is  to  pay  the 
■esae  to  aach  pcrsMi  as  she  shall  from  time  to  time 
■in si  si,  which,  coepled  with  the  direction  against  au- 
hrrpaiiua,  moat  mean  from  time  to  time  appoint  after 
it  has  bcctnu  doe.   But  no  definite  time,  as  the  life  of 
HsBBeh,  or  the  eontinnance  of  the  existing  coverture, 
is  meatioBed,  during  which  the  direction  is  to  be  ob- 
etrved.   Tbni  follows,  secondly,  the  direction,  that,  in 
defrolt  of  appointment,  the  trustees  are  to  pay  the  in- 
esMe  to  the  aepsrate  use  of  Hannah,  notwitlutanding 
ha  cweiUue.   StopfHog  there,  the  question  would  be, 
vtaho-  tba  words  **  notwithstuiding  faar  covertnrs," 
mA  by  |aitica  actually  married,  do  not,  in  point  of 
wiiialiusi,  mean  the  then  present  coverture.  If  thtt 
k  Mbtfid,  the  acxt  qaeaimn  will  be»  whether  that 
amias  rf  tbt  wwdi  is  not  fixed  by  the  nftmiee  whicb 


is  made  to  the  debts  and  engagsMwrte  of  Beiuanin 
Gafifos  only.  Assoming,  for  the  panMaes  of  the  aign- 
ment,  that  the  direction  to  pay  to  the  separate  vte  of 
Hannah  is  confined,  in  construction,  to  the  then  existing 
ooverture,  will  not  that  necsssarily,  or  at  least  by  rea- 
sonable eonstmetionj  shew  tliat  the  clause  a«unst  anti- 
cipation (nnllmited  in  terms)  is  to  be  restruned  to  the 
existing  oovertnn  also?  It  is  merely  pert  of  the  ma- 
chinery, by  means  of  which  a  gift  to  the  separate  use 
of  a  married  woman  is  made  enectnal,  and  no  convey- 
ance in  the  simple  case  contemplates  the  one  being  more 
extensive  than  the  other.  It  wss  sdd,  that  if  the  clause 
against  anticipation  and  the  separate- use  clause  are  co- 
extensive, and  confined  to  the  existiiw  coverture,  (and 
I  thinic  certainly  thev  are  eo-extenriVe),  there  is  no 
express  gift  to  the  win  tax  life  if  she  sarvived  her  hus- 
band, eiuept  io  far  as  be  implied  from  the  direetiMi 
to  pay  the  dividends  aeeording  to  her  appointment. 
This^  I  think,  is  a  just  obsuvation.  But  the  implicfr- 
tion  (if  implication  be  necessary  where  the  property 
belonged  to  the  wife,  and  she  survived  her  husoand)  is 
so  plain,  and  the  inaccuracy  in  penning  the  settlement 
so  manifeat,  that,  if  in  no  other  respects  the  sejparate  ose 
is  limited  in  construction  to  the  first  mamwe,  I  am 
clear  the  omission  to  give  the  express  estate  mr  life  is 
not  a  reason  for  altering  it.  The  result  may,  I  think, 
be  fairly  stated  to  be,  that,  except  the  general  power  to 
appoint  from  time  to  time,  which  (standing  alone)  is 
indefinite,  the  language  of  the  settlement  points  through* 
out  to  a  provirion  lor  the  existing  nwmage.  WitlwRt 
saying  that  the  limited  is  the  necessary  construction,  I 
find  tTiree  cases  decided  by  the  Vice-Cbancellor  of  Eng- 
land (Kniokt  V.  KnigAt,  6  Sim.  121;  Sm$m  v.  Bmton, 
Id.  126;  Brnd^  v.  AyAe*.  8  Sim.  149)  which  I  must 
overrule  unlcM  I  adopt  the  limited  eonstmeUon  in  thi« 
case. 

[The  Court  then  made  an  order,  direetin^^  payment 
out  of  the  dividends  of  the  fond  in  court,  nist,  of  the 
trustees'  costs  as  between  solicitor  and  client ;  secondly, 
of  the  costs  of  the  annuitants  as  between  party  and 
puty  ;  thirdly,  of  the  annuities  according  to  their 

Erioritiee;  fourthly,  of  tlie  costs  of  the  petitfoner,  Hrs. 
'rowne:  and,  fifthly,  of  tiie  balanee  to  Adam  wowne 
during  tlie  joint  lives  of  himself  and  his  wife.^ 

COURT  OF  QUEEN'S  BENCH.— BIich.  Txuc. 

Savbrv  e.  LisTKH. — Abe.  24. 
TFkert  a  Drftndanfs  TVaitf  for  pUading  expirts  on  the 
lOcA  Avgn^.  the  Plaintifv  prevented,    the  Term  of 
Reg.  Gen.,  M.  T.,  3  Wm.  4,r.  12,.^w»  signing  Judg~ 
ment  on  the  llM  Amauet, 

In  this  case,  a  rule  had  been  obtdned  to  set  aride  the 
judgment  and  subsequent  proceedings  for  irregularity. 
The  time  for  pleadmg  expired  on  the  lOtfa  August. 
On  the  11th  August,  the  plaintiff  ugned  judgment  for 
want  of  a  plea.  A  summons  was  taken  out,  before 
Aldeisen,  B.,  to  set  aride  the  jndgmoit.  The  applica- 
tion was  refused,  the  learned  Baron  bdng  of  opmion, 
that  the  Reg.  Cien.,  M.  T.,  3  Will.  I,  r.  12,  did  not  pre- 
vent the  plaintiff  from  properly  n^ng  judgment  hi 
vacation  in  such  case. 
Crompton  now  shewed  cause. — In  Morrie  v.  Haneoek 
1  Dowl.  P.  a,  N.  S.,  320;  6  Jnr.  It  is  said,  no 
oubt  by  Patteson,  J.,  that  if  the  time  for  pleading  ex- 
pires befora  the  lOtb  August,  the  plaintiff  may  sign 
judgment  whenever  he  chooses;  but  whenever  the  time 
for  pleading  expires  on  the  10th  August,  judgmoit 
cannot  be  signed  on  the  lllh.  And  he  gives  the  reason 
for  the  rule  naving  been  framed  in  its  present  form. 
In  the  ordinary  way,  he  says,  a  defendant  has  a  ri|dit 
to  plead  at  any  time  during  the  last  day  of  his  time  »t 
pleodh^  and  down  to  the  time  of  t^ening  the  jddg- 
ment-oBce  the  next  day— 4hat  i^  until  devu  o^ouc 
the  next  uorotiv.  But  if,  in  neh  iastaness  ■■  the 
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ToeaaBt,  where  the  time  for  plMdine  exiriree  ca  the 
lOdi  August,  the  plaintiff  waadUowcd  to  «m  judgment 
<m  tbe  11th  Aogoat,  the  defendMit  would  he  deprived 
his  time  fat  {deadiBg  tm  the  BKoning  of  thai  dar 
dvwn  to  deven  o'okok:  heewse,  <«  that  day,  he  Is 
ptemnted  by  the  proviso  b  tbelltJi  sectioB  of  2  Will.  4, 
e.  99t  from  deliTeiing  a  plea.  Bat  raaBrr  jadgea  at 
duunberB  hare  ^fiered.  anl  Ald«aon,  B.,  m  this  oaae, 
dlffins  from  PatteaoD,  in  this  interpietatioa  of  the 
nlft.  It  ia  sabmitted,  that  the  nde  must  be  oonstmed 
BO  aa  to  accord  with  the  statute  in  virtue  of  which  it 
was  made  ;  and  that,  by  the  pnmr  interpxetatioii  of 
tbe  statute,  the  del^idant  shmtla  hare  tif^i  days  to 
plead,  and  no  more ;  but  that,  aooording  to  the  inters 
jvetation  of  Patteeon,  J.,  the  rule  giree  to  the  defend- 
ant more  than  e^ht  days,  namely,  until  eleven  o'dock 
on  the  ninth  day ;  and  that,  iher^ore,  tbe  dedakm  of 
that  hamed  judge  oannot  be  ■oppevted.  If  tha  irotda 
«f  the  rale  hacT bean  **wlMn  tune  to  plead  expine 
'^ftm-'  tha  lOdi  Angnst,**  aa  they  an  in  the  maii^nal 
Dale  of  Jervii^a  Bnlni,  ume  woud  hav*  beoi  na  dif- 
fiea^y.  The  maiginal  note  is  no  part  «r  the  rule;  yet 
it  b  BBbmitted,  tnafe  the  words  of  the  rale,  beinr  am- 
btguoufl,  must  be  coBctroed  aa  if  they  were  as  m  the 
marginal  note,  and  then  the  jndgmsnt  in  tUs  case  was 
projteriy  signm. 

JojKA,  contra,  was  not  called  on. 

LOTd  Deioiak,  C.  J. — We  do  not  think  that  the  words 
in  the  rule  are  ambiguous.  The  words  **nof60/i>r«"  can- 
not mean  **  afier,"  We  think  my  Brother  Patteeon  de- 
cided rightly  in  Morrig  v.  Htmeoei.  We  see  no  reaeon 
§at  readlDg  the  words  of  the  rule  in  a  different  sense. 

GouBiDes  and  Eau,  oaneumd.— iSiife  atssfaM. 

HILARY  TERM. 
Bbs.  ff.  The  Inhabitants  of  Tacoutbstone. — Jva.  17< 

A  Jiamary^  1841,  a  Paupett  tettJed  in  tke  AppeBaia 
Pariih,  vxu  rttidimg  with  kix  Wife  amd  Fawuifyin 
Tko  Boom  hired  ^  tie  Quarter^  being  Part  of  a 
IhodliM-hoim  in  vU  ReafmdeKt  Parish^  and.  being 
ma  of  Work,  he  went  to  the  AppeUant  Parith  for  the 
Pmpote  of  obiaminff  Wort  or  RsH^,  and  woe  em- 
pkjfidljfH.,  the  Overteer  <^  tim  Pantkt  and  oon- 
Hnued  to  empiofed  for  Six  or  Seven  Wedce^  during 
which  he  loMcd  m  the  Poor-honte  thmt,  hang  paid 
Wa^es  bv  H.  At  the  End  of  that  Time  he  retmmed 
to  hu  Wife  and  Famify,  who,  iMlet  he  wot  oAvrnf, 
reeided  in  the  tame  7W  Boom,  and  were  maintained 
Ihere  hjf  hitn,  amd  he  reeided  cA^rv  with  hit  j^cmi^ 
wUil  the  Amlieation  for  a  Warrant  of  Senmal:— 
Held,  that  the  Pauper  wot  irremevable  lif  Sect,  1  of 
Stat.  9  ^  10  Via.  c.  66. 

Where  an  Animut  revertendi  enittt,  it  theuld  befomd 
Iff  the  Sittiont, 

Appeal  against  a  wanant  of  two  justices  of  the  city 
and  coanty  of  Norwich,  api^ed  for  and  obtained  on 
the  2nd  December,  1846,  for  the  removal  of  JvAin  Gell 
and  Elizabeth  his  wife  from  the  parish  of  St.  Martin  at 
Oak,  In  tbe  diy  of  Norwich  and  oounty  of  the  same  dty, 
to  the  parish  of  Taoolncatone,  in  the  coni^  of  Norfolk. 
The  wanant  was  confirmed  by  die  BacorderirfNorwieh, 
Bubject  to  tbe  opinion  of  this  Court  on  the  following  case: 
—The  pauper,  John  Gell,  whose  settlement  was  In  the 
appellant  parish,  had  resided  in  the  respondMtt  parish 
more  than  five  years  next  before  a  certain  day  m  tbe 
month  of  January,  a.d.  1841,  when  be  was  still  re- 
sidiiw  then  with  his  wife  and  fiuaily,  in  two  rooms 
hired  by  the  quarter,  being  part  of  a  dwelling-bouse  in 
tbe  raqw&dent  parish.  He  was  a  weaver,  and  being 
on  the  day  referred  to  out  of  work,  be  went  on  that 
day  to  the  appellant  parish  for  the  purpose  of  obtaining 
wock  or  reli^  and  was  thsa  eapleyed  by  Mr.  Hovras. 
the  overseer  of  that  parish,  and  oonUnuad  so  employed 
bj  Ua  ftr  •  period  «f  lix  or  aana  mcki^  haag 


which  time  he  lodged  in  tiie  poor-htwaa  thn^  bug 
paid  wagee  by  Mr.  fiowea.  At  the  end  of  Uw  ax  oi 
seven  weeks,  daring  which  be  was  so  Muployed  1^ 
Mr.  Hovras,  he  retunad  to  the  renondent  pariib  k 
his  wifo  and  fanily,  wbo^  whibfc  to  vraa  sa  abiak 
redded  in  tbe  same  two  rooms,  and  wen  imiirtslni 
there  by  bim;  and  he  resided  with  hb  {unify  la  Ai 
leRKnulent  pazish  from  the  time  of  such  rstam 
ana  up  to  the  time  of  the  ^|dioatl«i  fi>r  the  wsmi 
of  rHuov^.  For  the  four  years  noKt  before  the  patai) 
of  the  9  &  10  Tict.  e.  66,  ttkopaapar  wtm  in  the  mmp 
(rf'r^ef  from  the  ^>pellantpariBh*:  and  on  the  pMiB( 
of  the  said  statitfesnch  rdief  was  disc(mtinned,aad)ii 
became  chargeable  to  the  re^ndent  parish,  to  wUd 
parish  he  oMitinued  to  be  and  was  chaigeule  m  b . 
and  at  the  date  of  tbe  said  warrant  of  removaL  Fn 
vioosly  to  those  four  years  he  had  not  been  a  piisat 
in  a  prison ;  nor  had  he  served  her  Magcafy  aa  a  soW* , 
marine  or  sulor:  nor  resided  aa  an  in-Bcaslansr  ti 
GnenvriehOT  Chelsea  Hospitals;  nor  had  ha  bsea  eoi 
fined  in  a  lanatio  asylum,  or  house  dnhr  lieensed  ft 
the  reception  of  lunatics,  or  as«  patient  in  a  hsapiM 
nor  had  ne  reonved  relief  from  any  parish;  nritinrha 
he  been  whall^r  or  in  part  maintained  by  any  nte  o 
subscription  raised  in  a  paridi  in  which  he  did  na 
reside,  not  being  a  bonfc  fide  charitable  gift.  Tbe  «t 
tlement  of  the  pauper  in  tbe  appellant  pariah  was  no 

Jueationed;  butitwasccMitended,  thatthrot^hisnri 
enoe  in  tbe  respondent  parish  he  waa  irrNnorsbl<v 
the  statute  referrod  to,  at  tbe  date  of  the  wid  waiwiil 
If  the  Court  should  be  of  that  opinion,  the  wsnsnt  fe' 
to  be  quashed ;  but  if  not,  it  is  to  be  oonfomed. 

Patkl9miMMr,ia  support  of  tha  nderoCato' 
rions.^^  only  qnestitoi      whether  the  imroa^' 
abasnoeor  the  husband  from  the  reapradeDt  pviu  u 
1841  wM  not  an  interraption  of  tha  lesideDce  tbera 
The  Stat  9  &  10  Vict,  e.66,  requires  personal  resldnae 
in  the  parish  fiir  five  years  next  before  the  applic^ 
of  the  wairant.   In  computing  the  five  yeai^  if  it  b 
found,  that,  for  part  thmo^  the  residence  ins  n(rt  n 
that  puidi,  the  enaetiiu;  clause  does  not  apply.  (Sef. 
V.  Salford,  12  Jut.  791 ).   Removal  under  an  ord»  a 
a  disruption  of  rendence  in  the  removing  parish,  (nj^ 
r.  Seend,  12  Jur.  0S9 ;  Reg.  v.  ffaUfux,  Id.  789). 
And  the  fact  of  resort  to  the  workhouse  of  the  iq>peUsiit 
parish  under  the  pressure  of  umot  neoeeo^  or  wattt  j* 
employment  is  inconristent  vrith  continuous  reMsnee  u 
the  respondent  parish.  JOoleriige,  J.— A  man'a  ordinuy 
work  may  take  him  from  hia  own  bouae.  Brie,i.— 
Compulsion,  vrith  refermoe  to  thia  subject,  meaos  leg« 
compulsion.   Colmdge,  J.— Aa  for  as  the 
concerned,  the  hasMnd  might  have  returned  to  toi 
house  in  the  respondent  parish  at  any  time.]  Unacr  Btn. 
13  &  14  Car.  2,  e.  12,  there  most  be  strictiy  perwDilrau- 
denee;  and  there  would  be  grsrt  inconvenience  inow^ 
ing  that  constructive  residence  is  snffieimt  to  Ntiay 
9  &  10  Vict.  c.  66.   The  husband  oonld  not  be  esnal 
poor  in  tbe  appellant  paririi,  because  it  was  the  plan 
of  his  settiement    If  his  settiement  had  not  beea  m 
tiiat  parish,  and  he  had  become  ohaigeable,  it  mig» 
have  obtained  an  order  at  any  time  duriw  the 
Bsven  weeks  to  remove  him  to  the  plaes  m  his 
ment,  on  the  ground  that  he  had  come  to  inhabit  u  ii> 
(Aw  V.  Wo(^,  4  Adol.  &  mi.  205).  AgaiI^  if  bu 
settiement  had  not  been  in  the  appellant  P^^^ 
might  have  acquired  one  by  renting  a  twwnieBt  aid- 
ing his  lesidenee  there.    lOOeridge,  ^*'^15 
absnice  of  one  day  be  enough  to  constitote  a  brw 
in  the  residence  ?]   On  the  fAhet  band,  if  six  or  mtV 
weeks  is  not  a  break,  a  year  would  not  be;  st  isi^ 
an  absMioe  for  the  pmod  of  forty  days,  which  is 
saiy  for  eonierring  a  settlement,  is  a  break.  A 


*  As  to  the  affect  ofaMhnliir,  asa  Av.T.  AnMMi^ 
iin,(ia  Jar.&IQ. 
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■pt  km  tvD«miiHaiieanB  and  eononmiit  settlenwnte; 
•Bi^  b  omUi^ag  tiic  case  of  the  wifo  sod  childnn, 
ttiM  ■■■MnimiTI  linnliinil  TThn,  if  UviiigjUtheheM 
^  &nOy,  is  to  U  looked  rt.  (  iZ^.  t.  P«tt  SMff- 
sBke,  p.fiO).  In  qneadons  of  domicil,  with  reepect 
fto  ttM  enrebe  of  ot^oiiy  eiril  ligbte,  the  rule  is. 


IKatlcAtes  IB  «o  loco  in  qnem  relegataa  est  interim 

  •   t-.L.^  H    /n;„     UX.    Q9    fit  HTta 


Xnodl^"  ft.  3V  But  thu  most  neembles  the  domicile 
4ie  MeiMzseCtbeFtaKh  law,  which  b  thus  defined : — 
*  ItK  teuabds  Mtimn  tat  k  Uen  oik  l^htunme  n^ees- 
attamxA  droit  mx  Mcoon  publics  ;**  and  as  to  which  It  ia 
'  ne  ponm  exercer  en  m^me  temper 
dm  eomsQiMs,  le  droit  de  domidle  de  seoonn.*' 
mntMB  Iftticmie,  15  Tend^miaire,  an  2,  18 
,  ITSe^  tit.fi,  irt.1I;  Beeneil  G^6ral  des  Loia, 
fltc—  T^  i,  p.  48B,  td.  1836).  The  recorder  most  have 
laM,  &8t  the  hn^iuHl  had  not  an  animus  rerertendi, 
imemm  he  that  the  absence  was  a  break  of  the 
jnidcacv:  at  all  emlB,  he  has  not  found  that  tUehus- 
laad  bmd  an  animus  reTertendi,  and  it  cannot  be  pre- 
mamtd  ftan  the  eutanutance  of  his  keeping  house  by 
W  aift  aad  ebSdiRi  in  the  respondsnt  peziui. 

B%t  JMi'mtt  (with  him  was  Pumer),  eontm.— 
&  oanea  doM  Bsi  lellnqaiBh  Us  readence,  under  stat. 
5  B  0  Vkt  c9S,  hy  a  tempomy  Toluntaiy  absence. 
Jh»  fotfom  fir  mieh  the  hmbaod  went  to  the  appel- 
katftaA  vpem  firom  the  case,  and  riiews  that  he 
kai  MB  aRBBS  rerertendi.  The  cases  of  B.  r.  Somd 
(IS  Jar.  330)  sad  A^.  r.  Halifitx  (Id.  788]  do  not 
pmm  AiSf  heemuat  in  those  eases  the  pauper  was  oom- 
;aBed  ts  rtmirve,  and  be  would  hare  been  ^ilty  of  a 
uriHBaaaer  if  lie  bad  returned  to  the  mnoriDg  pari^. 

If  ot  unless  he  became  efaaimble.]  At  any 
ati,  tike  reriiimce  was  broken  while  ne  waa  being  re- 
■srad  odcr  the  order.   fHe  was  then  stopped.] 

ted  ]>Dnu3^  C.J.— The  last  obserraUon  of  Mr. 
Brinv  B  itnknigi  if  the  animus  rerertendi  is  a  iact 
tmmmj  t»  prercnt  the  absenee  frmn  b^g  a  tneak  in 
OainiBM^  it  owfat  to  hare  bam  CDond  by  the  re- 
Mriv.  Bvt  we  think  that  wa  deariy  see  that  itex- 
■M  ia  this  ease;  and  the  question  of  residenee  is  raised 
fif  Ml  nwMiliiialiiiii 
FATTasoai  and  Couamoa,  JJ.,  oonourred. 

J.^ — ^If  the  animua  rerertendi  waa  found  as  a 
Sattbjte  «after  seerions,  it  would  always  be  eon- 
dam  4a&nKnsdence  was  unbroken  for  the  purpose 
oritaLS&«Ykt.e.66;  and,  therefore,  in  this  caee» 
the  &cis  are  fsaai  for  our  opimon  independently  of  it. 

Lm<d  DamuMf  C.  J. — And,  therefore;  where  it  does 
afaL  it  is  impovtaot  tiiat  the  qnartsr  aeadons  diould 

Hooui  %  Tmm  Lohboh  juny  SouTH-wnnBii  Rulwat 
CoatPAVT. — Jan,  31. 

A  Apimk^  mm  mkkk  a  RitU  for  ttOmff  miek  Jmdff-- 
mm  wn  mwimtd,  Mated,  that  Me  JudgwrnU  waa 
i^-(Ur  D^:''—ffetd,  Oat  tkt  Jmat  might  i« 
imiai  U  U  mmplf  the  Data.   Foster  v.  Tattamll 

Oa  *s4li  ^SBSMMv,  Plamtif  ob^tmai  a  FanUet  m  a 
GsMt  fried  i^ra  a  Skarif  m  a  Writ  of  THtl 
'  ■  Saet.  17  tf  Slat.  3       mU,  4,  a.  42,  ra- 
ts»H*aftsrf  Jaiiiiiiij;  stflartasMo  Coata,  he 
mm  imJmmry  .—Haid,  that 
aifmi  bafiart  tts  Xalim'aUijff  woa 


Bole  caning  upon  the  defisndants  to  shew  cause  why 
^hajatonwt  signed  in  this  oaaae  aad  all^  subsequent 
IMMngs  should  not  be  set  ande  for  irregularity, 

^  esilL  The  affidarit  of  the  plaintiff's  attorney, 

JKvUek  the  nds  wm  obtained,  stated,  that  the  writ 
tnl,firacftadto  the  Sheriff  of  Middlesex,  in  this 
cnHnsiMMd  oat  faj  tba  dapOMOt,  punnaBt  to  the 


order  of  a  judge,  made  on  the  4th  Norember  last;  that 
the  day  ongiully  inssrtad  for  the  return  of  the  writ 
was  the  8ui  January,  \B4S,  and  that  notioe  of  trial 
waa  giren  by  the  deponent  for  the  14th  December  last; 
that  the  trial  was  put  off  from  the  said  14th  December 
last  to  the  4th  Januarv  instant,  in  consequence  of  the 
want  of  time  to  try  the  action  on  the  first-mentioned 
day ;  that,  in  pnrsuanee  of  an  order  for  that  pnrposs, 
the  deponent  altered  the  date  of  the  retain  of  the  writ 
of  trial  from  the  8th  to  the  22ad  Janaaiy  instant ;  that 
the  oanae  was  triad  on  tho  dUi  Jannaiy  inatant;  that 
a  rerdiet  waa  found  tar  the  deftndanta ;  and  that  tha 
depoDont  was,  on  the  12th  Jannaiy  instant,  serred  witii 
nolfea  of  taxhv  the  oosta  of  tha  defondants  in  this  a^ 
tion  by  the  demtdants*  attomiee;  snd  that  he  did,  on 
the  Iwi  Janoary,  prerioos  to  making  this  affidaril^ 
search  the  judgment-book  in  the  ofice  of  the  Maateis 
of  this  oonrt,  and  found  that Judgment  was  signed  in 
this  acticm  against  the  plaintiff  by  the  defondants  thla 
day ;  and  that  no  certificate  for  speedy  execution  was 
giren  by  the  under-riieriff,  who  prasided  at  the  tiiaL 
The  jurat  was  **  Sworn  &e.,  this  13th  day  of  imxmy, 
1849."   In  this  Term,  (Jan.  2Mh), 

Sa^  shewed  caose.— First,  the  affidarit  ia  dofoctir* 
in  not  stating  the  day  on  which  iudMoeiit  waa  signed : 
and  the  jurat  cannot  be  rehnad  to  mr  the  purpose  cl 
supplying  the  de{wt-  (.^Ww  r.  TaitaraaU,  ante,  p.  33). 
If  It  were  refoired  tow  the  date  of  the  foot  depoead  to  la 
the  affidarit  would  ha  fixed  by  a  statement  not  ^POA 
oath;  and  the  jnra^  though  drawn  up  by  an  omoer 
of  the  court,  is  not  entitira  to  so  much  oredit  as  suoh 
a  statement  An  affidarit  may  be  made  at  one  time 
and  sworn  at  anothsr.  fLord  J^wwaa,  C.  J.— Tha 
great  poeribility  of  that  nappenlng  was  one  of  the 
oonsiderationa  whioh  inflneiued  as  in  dccidiiq;  Etha 
cass  of  Faitar  r.  Tattaraall.  Tha  jnrat  only  eertifiea 
the  time  at  whieh  the  affidarit  was  sworn.]  Upoa 
an  indictment  for  perjury,  a  deponent  ought  not  to  be 
bonnd  by  the  jnra^  wiiieh  may  be  erroneous  by  n^li- 
gsncfe  or  by  de^gn.  Secondly,  upon  general  principle, 
manmieh  aa  the  sheriff  may  return  the  writ  at  aay 
time,  the  party  haring  the  rerdiet  ought  to  be  able  to 
proceed,  as  in  other  cases  of  writs,  immediately  after 
the  ntnm  is  obtamed.  By  sect.  18  of  atat.  8  &  4 
Will. 4,  0.^  it  is  enacted,  "That,  at  the  return  of 
any  snch  writs  of  inquiry,  or  writ  of  trial  of  such  issue 
or  issDcs  as  aforesaid,  costs  stiall  be  taxed,  and  jadg- 
ment  signed,  and  exeention  issued  forthwith,"  onleas 
the  aheriff  or  the  judge  eertify  to  the  contrary,  or  a 
judge  of  the  superior  courts  order  tiiat  execution  shall 
be  stayed.  The  words  "  at  the  return  of  any  such 
writs*'  cannot  mean  the  ratum-day  of  the  wriL  whathsr 
the  return  has  been  made  or  not,  because  the  aheriff 
oa&Dot  be  ruled  to  xatna  the  writ  until  after  the  nond- 
nal  return-day,  and  coata  cannot  be  taxed  and  iudgnaeat 
signed  unless  the  writ  lias  been  returned.  [Oalmt^ 
3, — Botii  the  preceding  sections  direct  the  return  to  be 
at  a  day  eertam :  has  uiedieriff  aright  to  send  the  writ 
back  sooner,  if  t^e  law  has  giren  the  defendant  a  certain 
time?  Wi^OmaOy  J.—U  ho  has,  he  may  in  effiwt 
rire  speedy  enentionO  This  oonstruotion  will  oarry 
into  aSact  the  object  of  the  statute^  which  was,  th«t 
there  should  be  ^eedy  execution,  which  may  otherwise 
be  delayed  by  aeeideator  derign.  Whan  the  writ  iara- 
tnmable  on  a  given  day,  it  is  ths  kst  on  which  the  writ 
can  be  obered ;  but  ue  sheriff  may  execute  it  aoonar. 
In  ilOMw  r.  JMoM,  (2  D.  &  L.  ni ),  the  Court,  on  tte 
motion  of  tha  defondant,  ordered  the  aheriff  to  retnm 
the  writ  fbrthwitii ;  and  no  mrdar  was  made  to  mmi 
the  writ.  [  Wigktman,  J.— That  ease  is  against  you.] 
[He  alao  died  JffdMb  r.  Ckambara,  (1  C,  H.,  &  B. 
38S;  2Dowl.fl08). 

Jafcay  contra.— The  objection  allowed  in  Faatar  r. 
Tamtaatt,  (ante,  p.  32),  in  this  court,  haa  been  rinea 
taken  in  tiw  Conns  ef  Common  Pisas  and  £xoheqnct. 
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and  has  not  preTailed.  An  indictment  would  lie  upon 
this  affidavit :  a  deponent  mnat  be  taken  as  deposing 
at  the  Ume  of  the  date  of  the  jurat. 

Lord  DxNMAif,  C.  J.— We  will  eonaalt  the  other 
judges  npon  this  prelirainaiy  ohjeetion  before  we  hear 
yon  on  the  other  point. 

Jm.  31.— Lord  Dekujlv,  C.  J.,  said— In  Jbrter  v. 
TaUenall  we  were  referred  to  a  decision  of  Maule,  J., 
in  the  ease  of  ffupka  t.  Stowm,  (4  D.  &  L.  788  ;  7 
Scott,  M.  R.,  017;  7  Jnr.  1196),  holding,  that  the 
jurat  of  an  affidavit  could  not  be  looked  at  for  the 
purpose  of  supplying  a  date  omitted  in  the  affidavit. 
On  the  argument  or  this  case,  we  were  informed  that 
both  the  other  Courts  had  expressed  great  doubt  as  to 
our  decision  in  that  case ;  and  our  Brother  Wichtman 
has  since  seen  all  the  judges,  and  in  particular  my 
Brother  Maule.  They  all  agree  tliat  the  jurat  may  be 
looked  to  for  the  date  of  a  fact  deposed  to  in  the  affi- 
davit; and  Brother  Maule  says,  that  the  report  of 
the  deeiuon  in  HughtM  v,  Browne  is  mistaken  with 
reference  to  the  facts  of  the  case.  Our  decision  in 
FoOer  r.  TaUemUt  aroee  from  a  desire  to  bring  about  a 
oniAtrmity  of  deeiuon  on  the  point;  and  tiie  decUon 
being  in  favour  of  accuracy,  I  hope  Uiat  no  inconve- 
nience will  resnlt  from  It  The  preliminary  objection, 
therefiine,  in  this  case  cannot  prevaiL 

Pattbsok  and  Colbridob,  JJ.,  concnrred. 

WioHTMAN,  J. — In  Huahea  v.  Browne,  the  fact  was 
stated  in  the  affidavit  as  naving  occurred  on  "  the  day 
of  the  date  hereof;"  whereas  au  affidavit  has  no  date. 

Joyeej  contra,  on  the  second  point. — The  judgment 
is  insular:  nothing  could  lawfully  be  done  upon 
the  writ  until  after  it  had  been  returned.  Tlie  state- 
ment in  Archbold's  Practice,  by  Cbitty,  p.  418,  8th 
edit.,  that  the  plaintiff  may  get  his  costs  taxed  and 
sign  jud^ent,  and  lame  exeention  directly  after  the 
v^ict  IS  obtained,  even  on  the  same  day,  Is  thna 
qualified  in  the  Addenda,  p.  Ififi6:  **  if  it  be  Uie  return- 
day,  but  not  before."  In  NiehoU*  v.  Chamhert,  as  ap- 
pears from  the  report  of  the  case  in  4  Tvrw.  83fi,  the 
question  was,  whether  the  judgment  was  signed  in  time, 
within  the  term  '*  forthwith ;"  it  was  signed  after  the  re- 
turn-day, and,  tlierefore,  this  point  was  not  raised.  If  the 
attorney  abuses  the  authority  of  the  Court,  b^  making' 
the  return  at  an  improperly  distant  time,  he  u  respon- 
sible to  the  Court.  [Coieridge,  J. — Your  construction 
of  the  statute  is  open  to  the  objection  that  judgment 
might  be  signed  without  a  return  of  the  writ.  Wigiit- 
fiMR,  J. — The  form  of  judgment  for  the  plaintiff  after 
trial  by  the  sheriff,  given  by  Reg.  Gen-  Hil.  T., 
4  Wai.  4,  (3  B.  &  AdoL  xifi),  hf  "Afterwards,  on 

the   day  of   ,  in  the  year  — came  the 

parties  aforesaid,  by  their  respective  attomies  aforesaid, 
and  the  said  sheriff  before  whom  the  said  issue  came 
on  to  be  tried  hath  sent  hither  the  said  last-mentioned 
writ,  with  an  indorsement  thereon ;  which  said  indorse- 
ment is  in  these  words;  to  wit,  &c.  Therefore  it  is 
considered"  &c.  The  dar  of  wgning  judgment  is  men- 
tioned, not  the  day  of  the  retum.1  That  is  in  pur- 
snance  of  the  rule,  that  judgment  shall  bear  date  of  the 
day  on  which  it  is  signed.  X  Wightwtan,  J.— Suppose 
the  writ  is  Tetnmable  on  the  20th,  and  judgment  is  not 
abined  nnUl  the  26th,  the  fonner  day  would  not  appear. 
Cneru^  J^Sappoie  the  attorney  practises  an  abuse 
in  making  the  ntmn-day  too  distant,  the  Conrt  may 
Older  the  dteriff  to  ntum  the  writ  before  the  retnni- 
day.  The  jodgment  signed  in  Billing  v.  Railton,  (2 
DowL  &  I..  771),  though  not  signed  on  the  retum-dt^, 
ma  rMnlar:  the  retnm-day  was  not  altered.  WigM- 
noH,  J. — The  return-day  would  not  appear  on  the  re- 
cord when  made  upj  This  point  was  not  taken  In 
BHUm  v.  RailUm.  In  jury  process  and  other  proeeed- 
ings  the  return  means  the  retnm-day. 

Lord  Dekium,  C.  J.— I  am  of  opinhn  that  the  Jndg^ 
ment  in  this  case  was  rigned  too  aom. 


PATTBBOif,  J.— The  phrase,  "  at  the  return  of  i 
writ,"  in  sect.  17  of  stat.  3  &  4  Will.  4,  c.  42,  m 
*'  at  the  return-day  of  such  writ."   T  do  not  see ' 
right  the  sheriff  lias  either  to  anticipate  or  postponel 
retnm  of  the  writ. 

CoLBRiDoa  and  Wiohtiiak,  JJ.,  concurred.— J 
abfoltUe. 

BAIL  COURT.— MicuEuiis  Tbsm. 

Ghisun  v.  Deeir. — Nov.  24. 

Comtv  Courta—Q  <5[  10  Viti.  e.  95,  a.  1 20— Jmnfu^ 
Suggeation  in  order  to  deprive  Plaintiff  of  Catt, 

Where  Ordera  for  Advertiaementa  in  a  New/paper  i 
gisen  at  an  Office  situate  within  the  Juritdiaion  of 
Weatminaler  County  Court,  and  the  Defendanl'i  Pi 
of  Ruidanec  wa»  alto  ^ere,  htt  the  New^^  i 
printed  in  the  (M^  of  London- — in  an  Aetion  far 
Recoeery  of  the  Price  of  interting  the  Adeertismt 
a  Verdid  having  been  fmndfor  the  Plaintiff  for  61.' 
on  Motion  to  thit  Court,  a  Rale  waa  mad*  aotolttie 
entering  a  Saggeatton  on  the  Roll,  in  order  to  dep 
the  Plaintiff  of  hia  Cotta,  under  Sect.  120  of  the  9  ^ 
Vict.  C.Q5. 

Quaere,  if,  under  euch  Circumatancea,  the  Cause  of  A' 
can  be  aaid  to  have  arisen  wholly  or  in  some  MOti 
Point  within  tlie  Jurisdiction  of  the  Gomtji  Cm 
within  which  the  Defendant  dweU  or  carried  on  I 
Basinets,  within  the  Meaning  of  Sect.  138f 
Tliis  was  a  rule  calling  on  the  plaintifT  to  iliew  cau 
why  he  sliould  not  bring  in  the  record,  and  carry  ii 
the  judgment-roll  in  this  cause,  hi  order  that  the  it 
fendant  might  enter  on  the  roll  a  saggestion  to  deptiT 
the  plaintiff  of  his  costs,  under  the  120tb  section*  ^ 
0  &  10  Vict.  c.Off,  or  why  the  plaintiff  Bbonldnotb 
restrained  from  entering  up  judgment  for  bis  cosb 
Tlie  following  were  the  facts:  — In  July,  1848,  tb 
plaintiff,  tlw  registered  proprietor,  and  eubsequent! 
the  publisher,  of  the  Satirist  newspaper,  bronght  a 
action  in  tlie  Court  of  Queen's  Bench  against  the  d< 
fendant,  who  carried  on  buBioess  in  Oxford-street,  I 
recover  the  sum  of  61.  5a.  for  inserting  twenty-fi»^' 
vertisements,  at  Ha.  each,  between  tlie  months  of  Oct* 
her,  1847,  and  March,  1848.  Tlie  declaration  wui 
the  usual  form,  for  work  done  and  materiab  pronded 
to  which  the  defendant  pleaded  nunqnam  iitaebitatn 
The  cause  was  tried  on  the  27th  September,  before  tt 
Under-sheriff  for  Middlesex,  when  the  plamtiff  no 
vered  a  verdict  for  6/.  St.  On  the  same  day  a  lummoi 
was  taken  out,  calling  npon  the  plaintiff  or  hisattome; 
in  simihir  terms  as  the  present  rule.  ThU  summoi 
was  heard  on  the  17th  October,  before  Mr.  Justice  W} 
liama,  when  it  waa  contended,  that,  inasmuch  as  u 
office  of  the  plainUff  for  the  publication  of  the  Satin 
newspaper  was  situate  at  No.  12,  Catherine- nr« 
Strand,  being  wltliin  the  district  of  the  Wtttounw 
County  CouH  of  Middlesex,  and  the  place  where  U 
order  for  the  insertion  of  the  advertisements  waa  giv« 
and  the  defendant  resided  witltin  the  jurisdiction  of  tj 
same  Court  at  the  time  the  action  was  brouebt,  u 
phiintiff  ought  to  have  levied  a  plaint  in  the  WMtam 
ster  County  Coart.  On  the  other  hand,  it  wm 
tended,  that,  the  Satirist  newspaper  being  V^JfJ 
an  office  in  Ou  city  of  London,  it  oonld  not  be  aaid  w 
the  caosa  of  action  arose  within  the  jurisdiction  wiui 


•  Sect.  129  of  9  &  10  Vict.  c.  95.  cmcU,  *'  Th^  ^  ^ 
•ctioD  ihall  be  conmcnoed,  after  the  pust^  <^ 
any  of  her  Huesta's  mperior  coorts  of  reomd,  for  aaj  om 
other  thin  those  lastlf  bereinbefora  specHled.  for  whu* 
plaint  might  have  been  entered  in  any  court  bolden  under  w 
act,  and  a  verdict  ahaU  be  found  fiw  tbe  riaiotiff  for  a  ««  » 
ibao  20/.  if  tbe  said  Betion  be  founded  on  oantraet, or» 
timn  bt.  if  foaoded  on  tort,  tbe  said  plaintiff  abill  UM 
meat  to  reoovcr  sndi  som  omlj,  and  no  eoats." 
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wback  the  icfcodut  dwelt  or  earned  on  hie  bnnnces 
«t  tfae  tnM  of  the  ftction  bnmffht,  within  the  words  of 
4w  atitate.  Williiins,  dedined  to  make  an  order 
wm  YKPti^  iMit  Mdeicd,  that,  on  payment  within  five 
di(r»«[thi6LSi^th«  debt  doe  from  the  defendant  to 
thm  pUatiff  w  Us  •tt<»nej,  all  proceedings  should  be 
■ftkjvd  M  U»  fifth  day  of  Um  ensoing  Michaelmas 
T«nfet^"i^*^wrtogiTe  the  parties  an  opportunity 
«fi  cniuagtofte  eooit;  whereopm  the  present  rale 
•^rws  «fatabi[i,igHiiat  wUeh 

Tfayfc,  ttis  V*  (Nor.  24),  shewed  cause.— The 
— is  vhtther  this  action  ought  to  have  been 
_  ia  tlie  coiiiitj  court.  Tliat  depends  on  the 
jwMker  tke  wm  of  action  arose  within  the  juris- 
I  o(  tht  toonty  eoort,  within  the  meaning  of  the 
I  of  the  iblste.  Although  the  order  for  the  ad- 
ni  RcriTed  in  C^herine-etreet,  Strand, 
Avn^iflgiftkeocwsMper  took  place  in  Fetter-lane, 
4ftcdg  if  Insdaa,  which  is  out  of  the  jurisdiction 
Cfce  WesbuHlcr  Conity  Coozt.  How  can  it  be 
IhcRfo^lhittlieenseof  actioa  arose  in  Cathe- 
rka,  in  fvA,  the  work  was  performed  at 
«BB  '^MiatiBg-tfiK  ia  Fetter-Iaoe  t  In  actions  for  libel, 
aSnwM^tltecawof  aetwa  may  have  arisen  in  two 
or  nnc  (wutia,  u  if  writtcD  in  one  and  published  in 
■OMihcr  ceotjitke  Court  will  not  change  the  venue. 
X^aUam,  J.-|joBbt  whether  the  act  as  to  changing 
uie  rent  nsAf  be  the  same,  because  changing  the 
WMW  ne/rfieontlKgraaDd  that  the  cause  of  action 
mime  ia  a  patkuitt  eonnty.  It  is  more  like  bringing 
tk»  nam  itckatm  undertaking  to  give  material  evi- 
dtawe  in  tbr  conntj  to  which  U  is  so  brought  back.] 
TWtnraHteactMflftbeaetiathatpntnpmiU  by 
Xr.  AmaAjdendB,Tii.  that  the  eonnty  ooarts  have 
jBia&rifln*'if  noBsterial  pariof  the  cause  of  action 
nas  09tefth»  jDrisdietimi.'*  The  words  of  the  ISStli 
Mtiaa  air,  "  That  all  actions  and  proceedings  which 
!  tbr  fMSHDg  of  this  act  might  have  been  brought 
tte  sa;«rior  courts  of  recoH,  where  the  plaintiff 
Bare  than  twenty  miles  from  the  defendant,  or 
'  tit  cause  of  action  did  not  arise  wholly  or  in 
■  Eateial  ptnnt  within  the  jntisdiction  of  the  Court 
wjE&flB  whaeh  the  defendant  dwells  or  carries  on  hi« 
hmamtm  at  the  time  of  the  action  brought,  may  be 
bwaght  aad  determiDed  in  any  such  superior  court  *.*' 
Is  Itmi  V.  Bitia,  (17  Law  Joom.,  N.  S.,  ^  B.,  180), 
tk  WM  Md,  that  biUs  of  exchang^  were  within  the 
jtoMietiaB  af  tiw  eonnty  eovrts,  wthongh  the  Court 
tiSwAenar  man  to  have  thrown  a  dwht  upon  the 
Mttar.  The  printing  here  was  in  the  city  of  London. 
Bear  eaa  it  he  sud  tut  the  eaose  of  action  arose  within 
AejBriadietioa  of  the  Court  where  the  defendant  dwells? 
TPiOena,  J^The  printing  is  a  material  point.]  Un- 
Tly shinny;  ad,  aoeording  to  sect.  128,  the  cause  of  ae- 
tisa  dMly  did  not  ariaa  in  aome  **iiiateria!  point" 
wffln  thcjorisdiction. 

XmI,  contra. — If  the  contract  was  executed  and  the 
w«k  diae  at  tbe  printing-office,  the  eonatmctton  put 
wfm  the  act  would  no  doubt  be  right ;  but  such  is  not 
Mk  Sqmoaaig  it  were,  the  effect  there  would  be,  to 
lads  the  act  in  a  neat  measnre  nngatory ;  for  a 
havii^  a  mtoiy  within  Temple-nar  and  a 


•  IM.  12S  «r  9  ft  10  Tiet  c  M,  eaaoti,  "  Tliat  aU  aetiou 
■dffwndngi  wUdi  before  the  pasiiog  of  this  set  might 
km  hem  hnM^  ta  aay  of  her  Mqes^'s  soperiw  ooarts  of 
Mwd,  vtan  the  pluotif'  dwdls  nofe  then  twentj  miles  from 
Iks  MBdast.  or  when  the  cease  of  action  did  not  sriae  wholly 
«  Bi  SIM  Mtcrid  point  within  ^  joriadictioa  of  tbe  Coort 
latm  wUA  the  dffcndant  dwelb  or  carries  on  his  barineis 
4thf  teeoT  the  action  broagMr  oririiere  as;  offoer  of  tbe 
(SMf  cpvt  AaO  be  a  psrty,  except  in  respect  of  inj  claim 
nwf  goe^  sod  chattM  taken  in  exeeotkm  of  tbe  process  of 
Cnt,  sr  the  ffoceeds  or  valae  thereof ,  m^  be  brought  and 
dNBnri  m  wmj  toA  saperkir  oourt,  at  the  eleetkm  of  tbe 
fi^  1^  «  pneeefiH*  M  if  Ihk  act  had  not  been  pasMd." 


shop  outside  for  the  sale  of  his  goods  which  he  manu- 
fiKtnred  at  the  feototy,  upon  every  sale  might  say  that 
the  oontract  did  not  arise  wholly  or  in  a  material  part 
within  the  jurisdiction  of  the  eonnty  court  for  Middle- 
aax,  although  th«  sale  took  {daea,  and  both  himself  and 
customer  rewded.  In  Middlesex.  This  manifestly  ooold 
not  have  been  the  intention  of  the  fnuners  of  the  ut 
when  passsd.  It  Is  true,  the  128th  section  glvea  the 
party  suing  the  option  of  doing  so  in  tbe  superior  conrt^ 
where  the  cause  of  action  does  not  arise  in  some  "  ma- 
terial point"  wiUiin  the  jurisdiction  of  the  county 
court  Hoe,  however,  is  an  acti<n  by  the  proprietor 
and  pohlislier  of  a  newspaper,  whoee  place  of  burinese 
is  in  the  Strand,  at  which  the  order  for  the  adrertiss- 
ments  was  given,  and  tbe  oontract,  in  feet,  made,  and 
the  newspaper  published.  How  can  it  be  said  that  the 
cause  of  action  did  not  arise  within  the  jurisdiction  of 
the  county  coort  ?  But  then  It  is  said  on  the  oppoalte 
ride,  ''Tliat  ts  true;  but  we  execute  the  order  in  the 
dty  of  London."  The  dedsioni  on  the  jurisdiction  in 
cases  of  hills  of  exchange  can  have  nothing  whatever 
to  do  with  it.  The  true  construction  is,  that  when  no 
part  of  the  cause  of  action  aroee  within  the  jurisdiction 
of  the  oouoty  court,  then  the  plaintiff  is  not  bound  to 
go  there.  If  it  did,  why  then  iw  goes  there  at  his  peril. 
[PatUtotty  J. — Where  Is  the  case  my  Brother  Aldetson 
referred  to?]  It  ia  the  case  of  Sutler  r.  Cant^,  (17 
Law  Jonm.,  N.  S.,  Exch.,  265). 

TmpU.—lt  will  be  seen,  that,  by  the  Bfith  sec- 
tion, which  gives  power  to  summon  witnesses,  it  must 
arise  wholly  within  the  jurisdiction.  What  power  has 
a  judse  of  one  court  to  summon  witnesses  ont  of  the 
jurisdwtion  ?  [PtOtmm,  Jv— That  has  nothing  to  do 
with  the  canes  of  action.  It  may  he  neoessaty  to  sub- 
poena witnesses  100  miles  off.] 

Pattbson,  J. — According  to  Butlerr,  Cornet  I  ous^t 
to  grant  this  rule.  Tbere  the  Court  seemed  to  think 
the  rule  should  be  made  absolute,  in  order  tliat  the 
parties  might  have  an  opportunity  of  rairing  the  oues- 
tion  upon  the  record ;  for  then  the  construction  oi  tho 
statute  would  be  open  to  argument.  Following  that 
decision,  I  think  the  rule  in  this  case  must  be  made 
ahsolnte.  I  confess  I  should  not  have  dreamt  of  such 
a  construction  as  my  Brother  Alderson  seemed  to  think- 
tlie  statute  was  capable  of  bearing.  This  makes  the 
doubt,  if  I  am  right,  in  the  construction  I  am  inclined 
to  give  to  the  meaning  of  the  words  **  If  any  material 
part  arise  within  the  juriadietiMi."  He  certainly  baa 
r^ssd  a  doubt  in  my  mind.  Tltis  rule,  however,  must 
be  made  absolute,  for  entering  a  au^lestion  when  tiie 
question  may  be  determined  elaewhae.— Anle  aise^rte 
^  muring  a  mggeiiwH* 


APPEAL  TO  COURT  OF  COMMON  PLEAS 
UNDEU  REGISTRATION  OF  VOTERS  ACT. 

{Bmn^  ^Harwich). 

Poun^  Appellant,  and  Attwood,  Bcspondent.— iVov.  13 
and  17. 

AM$ltUmt  Oswsw^-W  Gto.  3»  c.  1^  and  6  if  7  Viet, 
e.  \^-^3enk»  ^Notice if  ObsecHom. 

A  Senriea  ^NeUm  O^eetka  upon  an  Attulant  Over* 
njppoinUd  to  perform  alt  tie  IhUita  of  an  Over- 
Mer,  pitrauant  to  6U  Geo.  3,  e.  12, «.  7,  u  a  tnjie^ 
Servieet  witiin  Me  meamng  €f  G  7  Vict,  c.  18,  w.  17 
and  101,  aUioueh  ie  hoM  not  made  oat  orttgnedtke 
Liat  ef  PUerg  objected  to. 

It  it  not  etetntial  to  the  Validity  of  an  Appointaient  of 
an  Auittant  Oeereeert  under  bti  Geo.  3,  c.  12,  t.  7, 
that  eueh  Appointment  ehould  be  eonjtrmed  fy  the  Poor* 
law  Commieeionert. 

Case. — At  a  court  for  the  revision  of  the  list  of  per- 
sons entiUed  to  vote  in  the  election  of  members  to  serve 
in  Parliament  for  the  borough  of  Harwich,  hidden  at 
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Hsrwiefa  on  the  28th  S«>tem1}«r,  1848»  hy  and  befiwe 
the  Barrister  dolr  appointed  to  Tevise  Una  said  listL 
William  Points  oojeoted  to  the  name  of  John  Attwooo 
being  retained  upon  the  list  of  persoiw  entitled  to  rote 
in  the  election  of  members  for  the  bozoog^  of  Huwidb, 
in  respect  of  property  oocupied  i^thin  the  parish  of 
Doverconrt.   The  notice  of  objection  reqnind  to  be 

£'Ten  to  theparty  objected  to  was  duly  giVen  to  John 
ttwood.  The  question  in  this  case  wag,  whether  the 
notice  iff  objection  required  to  be  g^ren  to  the  oTerseers 
of  the  parish,  who  shall  hare  made  oat  the  list  in  which 
the  name  of  the  person  objected  to  shall  hare  been  insert* 
ed,  was  duly  riren.  ( 6  &  7  Vict.  c.  18,  es.  17  and  101 ). 
Richard  Meadows  and  John  Sparrow  are  the  r^olarly 
l^pointed  oretseers  of  the  poor  for  the  parish  of  Dorer- 
conrt,  for  the  present  year,  1848.  About  two  years 
ago,  George  Cooper  was  appointed  by  the  parishionras 
asristant  overseer,  and  has  since  continued  to  act  in  that 
capacity,  sssisting,  acting  for,  and,  in  foot,  discharging 
alt  the  ordinaiy  anties  m  the  ovaneets.  Cooper's  tm- 
pointment  has  not  been  contirmed  or  sanctioiiM  by  the 
Poor-law  Commissioners.  Meadows  and  Sparrow  to- 
gether made  out  and  rigned  the  list  of  roteta  aoA  tiie 
list  of  persons  obieoted  to  reepeetirely,  as  the  orefsaers 
of  tiie  parish.  Cooper  took  no  part  in  makiog  ont,  and 
did  not  sign,  either  of  the  lists.  The  notice  of  objection 
required  to  be  giren  to  tiie  orerseers  of  the  parish,  who 
shall  hare  made  out  the  list  in  which  tiie  name  of  the 
person  objected  to  Is  inserted,  was  left  at  the  place  of 
abode  of  Geo^  Cooper,  at  twenty  minutes  past  eleren 
o^dook  at  night,  on  the  20th  August,  and  was  by  Cooper 
ddirered  to  Meadows  some  time  after  the  26th  August. 
The  oTwaeers  iifterted  the  name  (rf  John  Attwood  in 
the  list  of  persons  obieoted  to.  On  hehalf  of  John  Att- 
wood  it  was  objected,  that  notice  of  the  objection  had 
not  been  duly  giren  to  the  overseers.  For  the  objector 
it  was  oontuuTed,  that  John  Cooper,  by  his  appoint- 
mant  as  assistant  ororNvr,  and  discharge  of  the  dnties 
of  the  overseers,  was  an  orerseer  of  the  parish  for  the 
purpose  Id  (inestion,by  rirtue  of  the  101st  section  of  the 
acte&  7  Vict.  c.  18;  and  that  the  notice  might  be  giren 
to  an  overseer  or  to  any  peison  whose  duty  it  mint  be 
as  orerseer  to  act  upon  the  notice;  and  that,  in  foct,  it 
was  adopted  and  acted  upon  by  the  insertion  of  Att- 
wood's  name  by  the  oveneera  in  the  list  of  persons  ob- 
jaetsd  to.  The  reriaing  barrister  dedded,  that  notice 
of  the  objection  had  not  been  duly  g^ren  to  the  orer^ 
nen;  and,  eonseqnentiy,  the  name  of  John  Attwood 
was  retained  in  the  list  of  rotera.  The  same  question 
arose  as  to  the  name  of  Thomas  Fuller  being  retained 
town  the  list,  which  was  decided  in  tbeaame  way;  and 
the  appeals  against  these  dedsions  were  directed  to  be 
consolidated.  If  the  Court  should  be  of  opinion,  that 
in  the  abore  cases  the  notices  of  objection  were  duly 
M'ran  to  the  overseers,  the  names  of  John  Attwood  and 
Thomas  Fuller  are  to  be  expooged  from  the  list  of 
Toters,  (if  the  Court  should  think  fit),  otherwise  th^ 
are  to  be  retained. 

KingkUte,  Seijt.,  for  the  appellant— The  question  in 
this  case  is,  whether  the  service  of  notice  of  objection 
won  tlie  assistant  oroMser  waa  a  snffieieDt  service, 
vithin  the  meaning  ofthee&7Tfa!t.c  18,  s.  17;  and 
it  Is  submitted  that  it  waa.  Sect.  10  enacts,  that  the 
town-dak  is  to  hare  fmna  of  precepts,  notices,  and 
lists  printed,  and  before  the  10th  day  of «  lune  in  every 
Tcartooanae  to  be  delivered  to  the  overseers  of  the  poor 
Ida  precept,  and  a  suffident  number  of  the  printed 
forms  of  notices  and  lists.  Then,  br  sect.  13,  the  said 
orerseers  shall  sign  and  publish  the  lists  of  persons  en- 
titied  to  rote.  £mA  by  sect.  1 7,  erery  person  objecting 
dial],  en  or  before  the  25 th  of  August,  giro,  or  cause  to  m 
given,  a  notice  according  to  a  given  form,  or  to  the  like 
effset,  to  the  overseen^  who  sbidl  hare  n^deout  the  list 
in  which  the  name  of  the  person  so  objected  to  shall 
fa*re  been  inaeitad  &c  In  the  preasnt  inatanc^  George 


Cooper,  upon  whom  ih»  notice  of  olgeetton  wss  msd  j 
did  not  sign  the  lists,  which  were  prepared  uidp^. 
lished  aooording  to  the  13ih  section;  but  that  eircan  , 
stance  is  immaterial,  as  it  is  clear  tiut  he  was  aa  on  . 
sser  aooording  to  tiie  interpretation  given  hi  sad 
101 — a  person  who,  bv  virtue  of  any  office  or  appt^  . 
ment,  shall  execute  tne  duttea  ni  orerseer  of  the  poe 
by  whaterer  name  or  title  anch  person  may  be  cuUj ' 
and  in  whatsoever  manner  he  may  be  appomted. 
judgment  of  Wilde,  C.  J.,  in  Bamlm  v.  ^oeiM,  (1^ 
Law  Joum.,  N.  S.,  C.  P.,  63),  is  condosire  on  4 ' 
point.  Referring  to  the  lOlet  section,  he  says,  "IW  ' 
words  ^pear  to  me  to  point  out  the  overseas  of  4| , 
pariah  for  which  the  list  is  made,  and  not  the  partieBlr 
overseers  who  made  or  dgned  it.'*  In  that  case  thear 
vice  was  on  the  churchwarden,  who  had  not  ngned  tt^' 
list;  and  it  was  held  suffident.  What  distineticn  oi ' 
be  drawn  hetweok  swrice  <m  a  dmrohwardea  sad  m- 
viceonan  asriatantoreneer?  Aa  to  Cooper's  an'<^ 
moit  as  an  assistairt  OTSMser,  that  ia  rwulatM  h 
60  Geo.  %  0.12,  s.  7.  The  oaaa  finds  that  he  waa  ■  < 
pointed  by  the  parishionera  two  years  ago,  and  ^  i 
has  sines  acted  m  that  capadty,  and  discharged  all  4^ 
<»rdinary  dutiea  of  the  overaem.  StimgUfr  r.  Smii^ , 
(11  Mee.  &  W.  603)  decides  that  this  waa  a  valid  Mj 
pointment.  That  it  has  not  been  confirmed  by  ft 
PoOT-iaw  Commiadoners,  is  wholly  nnimporUi^  11^ 
duty  of  making  ont  the  lists,  receiving  notices  of  clu 
or  of  objection,  foil  witlun  the  ordinary  dntiea  of  ormr, 
seers.  If  Coopw  was  entttied  to  interfere  stdlio  thia 
lists,  it  was  br  rirtue  of  his  appointinent,  and  that  wa 
without  any  limitation.  His  act  has  been  adopted  bj^ 
the  overseers,  who  recdved  the  notice  through  t^^"^ 
acted  upon  it;  and,  consequmtiy,  then  is  no  bmlq 
in  the  case.  . . 

JfylWy  Seijt.,  for  the  respondent.— The  finding  of  ft 
reridng  barrister,  that  the  notice  was  not  duly  giro, 
is  condusire  as  a  finding  on  a  matter  of  fact.  low- 
peudentiy  of  that,  the  serrioe  was  made  in  an  io'I^P^ 
manner,  and  upon  an  improper  person.  The  case  fiiwi 
expresdy  that  George  Cooper  did  not  make  ont  thi 
lists ;  and  though,  as  fiir  as  r^^rds  the  other  duties  of  tiU 
office,  he  might  blare  been  assistant  orerseer,  still  he  wm 
not  tne  proper  person  on  whom  the  notice  of  ebjaenoi 
ought  to  hare  been  serred,  under  the  17th  section.  U 
the  case  of  .Ssaiisii  r.  Bod^  it  did  not  appear  that  tiu 
churchwarden  who  omitted  todgn>M>d  upon  wbomuu 
notice  of  ohjeeti<m  waa  anred,  bad  not  made  oat  uu 
list;  and  ttie  deei«(m,  •»  for  as  it  ^bcts.  the  preW 
oaaa,  was  oztra-judidal.  The  appdntment  maat  beb] 
a  warrant  nnder  the  hands  and  seals  of  two  j^'^^ 
and,  to  asoertain  his  dntiee,  reforonoe  must  be  made  u 
the  warrwt.  The  Court  will  not  assume  that  it  «■ 
Coopet's  duty  to  make  out  the  lists,  or  to  reiwre  U< 
notices  of  dum  or  of  objection.  (Rtx  r.  7S« 
0/  Warwieithire,  6  Adof.  &  EH.  873).  If,  howww 
an  appointment  under  the  7  &  8  Vict.  c.  101,  s-g^ 
relied  upon,  in  that  case  it  is  not  confirmed  by  the 
law  Commisdoners,  who  have  "  the  same  powen,  witl 
respect  to  all  assistant  overseers,  aa  are  giren  to 
by4&fi  Wm.4,c.76,s.46,  with  rapeet  to  paid  o» 
cere;"  and  paid  officers,  by  that  section,  *'are  toO* 
electod  under,  and  their  ^tiea  defined  by, 
nnder  the  hands  and  aeala  of  tho  PoorOaw  ComnuHUw 
eis."  IMamU,  J.— I  tinnk  it  m^  be  said  tiieie  was« 
appointment  in  some  sense.  "  Appointed  by  wt  p_ 
rtdiioneTs''  may  mean,  that  they  reoonmended  mm  m 
appointment  tothe  justices;  and  the  fact  of  their 
tion  is  not  negatived  by  the  ease,  thourfi  the  confinn* 
tionbythePoor-lawCommissionereiBT]  Sapp«u>8" 
was  regularly  appointed,  still  he  did  not  inj<™"  " 
making  oat  the  lists,  nor  dees  it  appear  that  he  i^*" 
went  m  the  matter  at  all.  Lastiy.  the  case  '^'^^TZ 
the  notice  of  ol^eotioa  was  left  at  the  place  of 
Geoiga  Cooper,  ai  ftwentj  udnntea  past  eieren  em 
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■i  -mt^At  ot  U»  tfith  of  Avgtttt.  This  wu  sn  fanoffl- 
^nt«rTie»;  oU  tbe  dediioa  of  the  reriniiR  burbter 
aB«»1k»tiieoiMlMT«.  (Wmltemr.  Pitt,  Ztntw.  79). 

Mt  vpeK  the  Mtioe  tben  came  to  Cooperi 
;i(«b,J^We  nuj  &iriy  aMnae  that  the 
tfiahoaHimaiMned,  and  tut  eome  one  took  it 
Ifcutaatoitoad  the  Court  to  have  meant,  in 
h»  «wqf  IFiMB  T.  Ml  to  dedde  that  thenffici«M7 
I^OT^aafa- Jl  cfawmwtanw,  ia  a  mwlion  of 
btewtieakareaKtlMintioeinapiitiiinde 
«h»  JMr;alkBiththaTe  bean  as  pot  that  theieiraa 

—  ■II  illitwhaMajthattteaaaetotfaehapaaof 
jaaiiilijiVlaite.] 

^RyUi,  SajL,  b  nfly^Tbe  <atl7  aneittai  in  the 
«^B»  %«Mler  Uw  peraon  on  whom  tne  notice  was 
■■rMj  ni&        penoa,  not  whether  the  time  of 
aniKW  iaproper.  If  the  reriamg  banteter  ie 
'^Idnto  bm  ftmni  that  the  lerrioe  waa  msaffi- 
latkktttr  nipMtj  be  has  decided  in  direct  op- 
iN  to  dK  icqmnmaite  of  6  &  7  Viet.  e.  18,  s.  101. 
T.     the  bcti  wen  totally  dUferent  from 
-wm  iktiia  Ukam.  Ai  to  tho  poweia  of  Uie  Poor- 
iSmaimma  vnt  wirtmt  oveiseen,  under  4  & 
^'^n.^tHki^tt,  it  !•  dear,  fram  die  woidi  ofaect. 
*thH  Aqr  cuaot  appoint,  thej  mar  bj  their 
mmmmmmt,mjmktiait  oTOiaow,  ana  require  another 
tobanattdmhiaitead;^  and  it  wM  bo  dedded  in 
X.r.Bmt,(]i  Adot  &  £U.  130),  that  they  cmb- 
a«lfcMfmiimniit  any  of  the  paid  offioera.  The 
mm^  Jtai.TkJunka  of  Warwiekatire  ie  not  in- 
MMCoat  Kith  the  mffidency  of  the  aerrice  in  the 
jgrnA  iaitm,  faat  nther  in  Ckroar  of  it   No  doubt 
»f*^J^m  laiitant  oreraecr  may  be  limited  by 
wwnfaeat;  bat,  from  a  genenl  appointaient,  it 
te  nfamd  tint  hii  datiee  were  without  Umita- 
lw»;  m>rf  it  woiU  work  a  gnat  hardship  if  the  parish 

—  laldd  aat  apenon  as  thdr  offieer,  and  then  it 
«ln  la  Ae  Mid,  thit  acta  done  by  him,  snch  aa  would 
WwttiB  Che  mpa  of  the  geneial  anthoiity  nraaUy 
9a^md  epoB  mefa  to  officer,  are  not  within  the  aeope 
a/ib  jattnity,  becraee  it  was  spedal  and  not  gemraL 
nvappsvCBcat,  as  found  by  the  case,  is  the  same,  in 

aa  that  tend  in  T.  i^ffT^a. 

CWr.  adz.  nUt. 
1W  jadgmcfit  of  the  Court*  was,  on  Nov.  17,  deli- 
-wiibT 

CoaaiujL,  J^In  this  •ppeal,  which  was  heard  l>efore 
sy  BmAos  Msalc  and  WilUanu,  and  myself,  in  Uie 
aiMe*  of  tbs  Chief  Justioe,  the  question  was,  whether 
a  asticc  at  ohjaom  to  the  name  of  one  Jolm  Attwood 
bMg  tttMBtd  on  the  list  of  Toters  for  the  borough  of 
&Bvkh  had  been  duly  aerred,  porsnant  to  the  stat. 
SllTVaEk.e.I8»al7.  The  nofiee  had  been  left  at 
thuhw  rf  abate  of  Gewge  Cooper,  at  twenty  minntea 
jKt  dmn  fl^doc^  at  ni^  on  the  20th  Annst.  The 
amtt^ad  tor  oar  opinion  finds  that  G«OTg»  Cooper  had 
hm  ^pointed  by  the  parishionen  asnstant  oreraecr 
Aeet  ^  yean  before^  and  had  ever  since  oontinued  to 
■tia  tMcapaei^,  disdiarrii^  all  the  ordinary  duties 
enoeen.   The  caee  rarther  finds  tliat  Cooper's 
iMBtmaat  had  not  been  confirmed  or  saneUoned  by 
a*  Peirlaw  CtHnmissiMierB.   It  doee  not,  bowerer. 


rto  V  to  be  cseential  to  the  validity  of  an  appoint- 
lof  m  aariatant  orerseer,  under  the  69  Geo.  3,  c. 
l^JL  r.tbst  sodi  a{^>ointment  should  be  confirmed  by 
ttw  IWbw  CommiarioneiB.  That  statute  has  not 
km  Mpesled,  and  mdntaents  mav  sttll  be  made 
■feriC  cxc<^  in  paMfcea  from  whtdi  the  power  ia 
kkm  svsy,  or  ratrained  bv  some  wder  of  the  eommia- 
imm;  mi  the  making  of  aneh  umrfiitBmit  la  ex- 
mtfy  iseonieed  in  the  atat.  7  &  6  Viot.  o.  101, 1.61. 
ihttUk,  thanJbn^  that,  on  tha  ftoto  itatad  In  thla 


^01^J.,HBBl%J.,adWillinBi,J.  WIUe,C.Jn 


ease.  It  must  be  understood,  that  Gesne  Cooper  had 
been  qipointed  porsnant  to  the  statute  09  Geo.  3,  c  1^ 
and  as  tnere  Is  no  limitation  of  the  duties  which  he  la 
to  perfonn,  but  the  appointment  is  general  in  its  temuL 
be  must  Im  taken  to  have  been  wpomted  to  perform  all 
the  dutieeof  an  overaeer,  for  whtoh  the  case  of  SkimgUgf 
Y.  Smridg*  is  an  authority.  Now,  such  an  officer,  as 
wM  stated  by  Lord  Denaoan,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  in  Btg.  Wattiy  (7  Adot  & 
£1L  461),  is  not  the  servant  of  the  chwehwardeu  and 
oveneevL  fant  of  the  restiy,  firom  wIumb  he  dlraetlj  » 
cdvaa  ms  authority.  The  acta  done  by  him  are  noL 
therefore,  to  be  oonndered  as  dme  by  him  aa  the  agOK 
(rf  the  other  overeeaa,  but  as  draw  by  virtue  of  his  own 
authority,  derived  from  the  appointment  <rf  the  VMfcry. 
By  the  13th  section  of  the  6  &  7  Vict  e.  18,  the  over- 
seen of  every  parish  are  repaired  ,  to  make  out  a  eob»- 
dnle  of  persons  entitled  to  vote,  and  they  an  to  sign  the 
list  and  publish  copies;  and  the^estionariae^  who  are 
the  persMis  meant  br  the  won  '*oTeneers^  in  that 
aecUon.  Now,  by  theinteTpretatlonchniae(seetl01)of 
the6&7Vietc.  18,  the  word  "oTeraeerr*  **shallex- 
tend  to  and  mean  ul  peraena  who,  by  virtne  of  any 
office  or  appointment  uall  exeeate  the  datiee  <rf'  over- 
ofthepoor.**  An assistaat  •veneer,  tiierefbra, If 
mrpt^ted  to  peiAiB  dl  the  dntisa  of  an  ovaiaew,  hi 
one  of  tite  pennia  who  are  to  pccliBCm  the  duty  of  making 
out  thelist  of  voten;  and  in  this  oaae  H  was,  we  thinly 
within  the  line  of  Cooper's  duty  to  m^e  out  the  Uil. 
It  was  held  by  this  Court,  in  the  caae  of  Btmlm  T. 
Bbetittf  that  it  wae  soffident  to  serve  the  notice  of  <Ah 
jection,  under  the  17th  section,  m  any  one  of  the  over- 
seen whoee  duty  it  waa  to  mue  out  the  list,  although 
that  overseer  bad  not  dgned  the  fist.  We  tiiink,  tiieia- 
fbn,  that,  as  Cooper  was  one  of  the  partiee  directed  by 
the  act  to  make  out  the  list,  the  fmot  of  his  not  having 
actually  interfered  in  making  it  out  is  immaterial.  The 
list,  when  made  oat,  must  be  oonndered  as  having  been 
made  oat  by  all  those  dhreeted  by  the  act  to  make  It; 
and  a  ssrvfoa  on  any  <me  of  thm  ia  a  eerviea  on  • 
proper  party.  It  was  not  insiBted,  before  ni,  that  th» 
latMMSs  of  tlie  hoar  at  which  the  lervioa  waa  made 
affacted  its  validity,  eoppoeing  then  waa  no  other  oIh 
jection  to  it,  nor  do  we  consider  that  any  valid  objection 
to  the  service  could  be  raised  on  that  ground;  for  the  not 
in  sect  101, has  pointed  out  what  shall  be  deemed  agood 
eervice,  vis.  that  it  shall  be  sufficient  if  the  notice  tiaa 
been  1<A  at  the  place  of  abode  of  any  one  of  the  over- 
seen; so  that  ir  the  peiaon  served  answered,  as  we  hdd 
he  doee,  the  deeeription  of  the  overseer,  the  serrioe  la 
such  as  the  statute  leqabrea.— i>sdd0M  retentiL 


COURT  OF  EXCHEQU£R.^HiuKT  Tn. 

ViCABS  e.  HooLi>.~i/afi.  20. 

IFAiPt  a  Defrndamt  tAota  to  appfy  /or  a  St^putim  to 
dtpHwe  the  Plamt^  of  Com  undsr  Ae  Ckmmty  Oomt 
^,94-10  Via.e.W,emmotatmiamieltethmrJuiS' 
nmt  hat  been  enter«dy  tkt  Court  wUl  grant  Me  BmUto 

'mmtmtm-a, 


ttt  omb  a«  JmigmmU  if  antaiad, 

tion  &;e. 

Jcjfoe  moved  for  leave  to  enter  a  sugvestion  to  depiw 
the  plaintiff  of  costs  under  the  129tti  section  of  the 
County  Court  Act,  9  &  10  Viot  0. 95.  This  Coort 
had  recently  decided  in  Bmith  v.  Roberta,  (ante,  p.  40), 
that  an  i^llcatlonof  thia  kind  cannot  be  made  with- 
out moving  te  set  adde  the  judgment ;  but  the  preaenfc 
ease  having  been  tried  under  a  writ  of  trial  retumaUa 
on  the  18l£  Januarv,  the  defondont  could  not  aeoertafai 
whetiier  jadgmeat  nad  been  signed,  and  it  mi^  even 
have  been  dgned  on  the  morning  of  the  present  appHp 
cation.  He  theirafon  asked  for  a  rale  why  judgment 
ifemttni  up  shanU  not  be  ftt  mUi^  and  a  aoggeitkn 
entesed  Acw 
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Thb  Coubt  granted  the  rale  in  that  form ;  and  no 
cause  being  shewn,  it  was  afterwaids  made  absolnte. 


CROWN  CASES  RESERVED. 
COUKT  OP  CRIMINAL  APPEAL.— Hilaet  Tnu. 
IBtfm  Lord  DzmiAM,  C.  J.,  Parke^  B.,  Aldebsov, 

COLTHAN  and  COLBMDO^  JJ.J 
BbQ.  0.  HOUOTAT.— JOR.  SO. 

LartM^ — Faht  Prtienca — Practice. 

7%u  Omrt  wpeeU  Cam  B«uned  to  he  mbmitied  to  (A« 
Judffcs  in  a  complete  Form,  and  teill  ordmarify  reftue 
to  tend  badk  a  Gate  fitr  Amatdmeitt,  tmder  11  ee  12 
Vict. «.  78,  #.  4. 

A.J  mj^ejfed  in  a  Tannery^  clandestine  removed  certain 
Stint  of  Leather /ran  the  Warehouse  to  another  Part 
of  the  Tannery^  for  the  Purpose  of  delivering  them  to 
the  Foreman,  andmMhtgnatd  for  them  at  if  thqf  had 
been  hie  own  Won:— 'Had,  tmU  tkit  did  not  amomU 
to  Lareenjf. 

To  constitute  Larceny  there  mutt  be  a  utrongftd  Tahing, 
with  Intent  wholfy  to  deprive  the  Owner  of  the  Do- 
minion of  the  Property. 

Hie  prisoner  was  indicted  at  the  Lirerpool  SessioDs, 
<«a  the  4th  December,  1848,  before  Gilbert  Henderson, 
£eq.,  recorder,  forstealtog  120  slcios  of  leather,  the  pro- 
perty of  Thomas  Barton  and  another,  tanbers,  by  whom 
the  prisoner  among  many  workmen  were  employed 
at  tluir  tamwy  to  drees  skins  of  leather.  Tlie  skms, 
when  dressed,  were  delivered  to  the  foreman,  and  every 
workman  was  paid  In  proportion  to,  and  on  acconat  or, 
the  work  done  oy  himself.  The  skins  were  afterwards 
stowed  in  a  warehonse  adjoining  to  the  workshop.  The 
prisoner,  by  opening  a  window  and  removing  an  iron  bar, 
got  access  clandestmely  to  the  warehoase  and  carried 
away  the  skins  mentioned  in  the  indictment,  and  which 
had  been  dressed  by  other  workmen.  The  prisoner  did 
not  remove  these  skins  from  the  tannery,  but  they  were 
seen  and  recognised  the  following  dav  at  the  porch  or 
place  where  be  nsaiUly  worked.  In  tne  workuop.  It 
was  proved  to  be  a  common  praeUce  at  the  tannery  for 
«ne  workman  to  lend  work,  that  is  to  say,  skins  of  lea- 
ther dressed  by  him,  to  another  woikman,  and  for  the 
bcvrower,  in  sneh  case,  to  deliver  the  work  to  the  fore- 
jnan  and  get  paid  for  it  on  his  own  aoeoant,  and  as  if  it 
were  his  own  work.  A  qaestion  of  fiact  arose  aa  to  the  in- 
tention of  the  prisoner  in  taking  the  skins  from  the 
warehouse.  The  jury  found  that  the  prisoner  did  not 
Intend  to  remove  the  skins  from  the  tannery  and  dis- 
pose of  them  elsewhere ;  but  that  his  intention  in  taking 
them  was  to  deliver  them  to  the  foreman,  and  get  paid 
for  them  as  if  they  were  his  own  work ;  and  in  this 
way  he  intended  the  skins  to  be  restored  to  the  posses* 
won  of  the  master.  The  jury*,  under  the  direction  of 
the  Conrt,  found  the  prisoner  gnilty;  the  question  of 
law  being  reserved  for  the  consideration  of  tlie  judges, 
-  whether,  on  the  finding  of  the  jnrv,  the  prisoner  ought 
to  have  been  convicted  of  larceny  f 

Lotmdety  for  the  Crown. — ( No  counsel  appeared  for  the 
prisoner).— £Pari(«,  B.— There  is  the  case  of  JR.  r.  Webb 
and  Another,  (1  Moo.  C.  C.  431).]  This  case  is  some- 
what distingnisliable  from /Z.v,  fVM.  The  intenUon  at 
the  time  of  taking  the  skins  must  be  taken  into  conu- 
deration.  \_Q>lerid^,  J. — In  Jt.  j.  Webb  there  was 
the  interval  in  passing  the  property  from  one  heap  to 
another;  the  prisoners  also  got  payment.  P(&ke,  a. — 
There  must  be  an  intention  to  deprive  the  owner  of  the 

Snmerty.j   There  is  no  correct  definition  of  larceny, 
'aking  Ineri  cansly  as  in  the  civil  law,  and  taking 
animofnnmdi,areby  some  authorities  consida<ed  essen- 
tial in  larceny.  If  UM  taking  be  injurious  to  tin  owner, 
.it  is  submittttd  that  that  is  enough.  A  more  aeenrate 
definittm  (tf  lamny,  peifa^  would  b^  the  wnngfol 


taking  and  canyii^  aws;^  of  a  penonal  diattel  agi| 
the  vml  of  the  owner,  with  the  view  of  derivii^  s 
nefit  from  the  taking  the  chattel  other  than  the  n 
use  thereof.  iParke,  B. — All  the  cases  go  to  shew  \ 
there  must  be  an  intention  to  take  away  the  pnp 
from  the  owner.]  (Foster's  Crown  Law,  p.  124).  | 
derton,  B. — Suppose  a  man  were  to  let  out  his  nissi 
horse  on  the  road,  for  the  purpose  next  day  of  findin 
and  getting  a  reward  from  his  master  for  his  sctiril 
recovering  it,  would  that  be  larceny  ?3  Probably  t 
but  here  there  was  a  taktiig  of  the  chattel  vrrot^ 
lucri  causA.  IParJte,  B. — There  most  be  an  hKeu 
take  away  the  entire  dominiwi  of  it  fiom  the  avnu 
In  tlw  Minor  larceny  is  thna  defined :— ^  Lamm 
prise  d'autre  moeble  corporeUe  tTedierousment  «mti 
volunt  de  celuy  a  que  il  est,  pur  male  ^igne  de  la  pos 
uon  on  del  use.  — "  Trecnerousment  est  dil,  por 
que  si  I'estoignour  entende  les  biens  estre  siena,  et  qi 
les  poet'bien  prender,  en  tiel  case  ne  se  fait  myo 
peche."  According  to  Lord  Coke,  (3  Co.  Inst.  c.  45 
107),  "Larceny,  by  the  common  law,  is  the  feloni 
and  fraudulent  taking  and  carrying  away,  by  any  i 
or  woman,  of  the  mere  personal  gooos  of  anetl 
neither  from  the  person,  nor  by  night  in  the  hoas 
the  owner."  It  is  true,  be  goes  on  to  add,  "  it  mn* 
felonious,  i.  e.  cum  animo  furandi.*'  '*  Actus  noo  o 
ream,  nisi  mens  sit  rea."  Serieant  Hawkins  n 
(1  Hawk.  P.  C.  clO),  "A  felonious  and  fran 
lent  taking  and  carrying  away  by  any  persoo  of  i 
mere  personal  goods  of  another,  not  from  tne  person  i 
out  of  his  house,  above  the  value  of  12d."  Lsrcet 
according  to  Eyre,  C.  J.,  in  JPear't  ease,  (2  East  P. 
c.  16,  8. 112),  i^  "the  n-rongful  taking  of  goods  w) 
intent  to  spoil  the  owner  of  them,  causS  lucri."  I 
Edward  East's  definition  is,  (East's  P.  C.  c.  16,  n.i 
"Perhaps  it  may,  with  as  much  propriety,  be  defin 
at  large  to  be,  the  wrongful  or  frandulent  takings, 
carrying  away  by  any  person  of  the  mere  personal  goo 
of  another  from  any  place,  with  a  felonious  inteDt| 
convert  them  to  his,  the  taker's,  own  use,  and  mal 
them  his  own  property."  Mr.  Justice  BliwIcstoBe  | 
Bl.  Com.  229)  defines  lareeny,  "  the  felonious  takii 
andcarr^'ing  away  of  tlie  personal  goods  of  anot/ier 
In  Bracton,  it  is  said,  there  must  be  taking  smn 
furandi.  BUickstone  seems  to  think  that  ammo  f 
randi  and  lucri  cansft  were  the  same.  [^Parie,  1 
— To  institute  larceny,  there  must  be  an  intentu 
to  usurp  tlte  entire  dominion  of  the  thing  take^ 
to  do  what  you  please  with  it.  It  is  a  question  f 
the  jury  whether  a  prisoner  intended  to  have  the  di 
minion  over  the  thing  taken,  or  a  temporary  use  of  i 
Tliis  point  was  decided  in  B.  v.  FFeW.  Alderson,  B.- 
Surely,  this  is  a  false  pretence  rather  than  a  larceny, 
If  tlie  Court  should  be  of  opinion  that  theofTence  chai;^ 
is  not  larceny,  probably  they  would  consider  it  neca 
saiy  to  send  down  the  case  to  the  recorder  for  smeno 
ment.  [Lord  Denman,  C.  Jw— No,  we  cannot  do  thai 
We  are  very  jealous  of  d«ng  that  in  settlement  cm« 
Cases  ought  to  be  sent  to  thb  Court  in  a  couplet 
form.]  The  atat.  11  &  12  Vict.  c.  78,  s.  4,  gives  powe 
to  this  Court  to  send  back  cases  or  certificates  for  amenii 
ment. 

Lord  Dbnhak,  C.  J.— There  must  be  on  intention  (i 
deprive  the  owner  of  the  property  to  constitute  larcen) 
It  IS  not  advisable  to  draw  nice  distinctions  in  cnniin* 
cases.  There  is  no  case  wliere  a  part^  who  is  giU"/ ^ 
not  liable  to  punishment.  Heretlie  prismier  n><g''M|jV 
been  indicted  for  attemptimr  to  commit  a  wk» 


meanonr. 


wv..»v.  v>  larceny  »  •»>•  »  .•.     , , 

P.C.fi03):  yet  that  definiUon  Is  defective;  it 
to  be  added  that  the  chattel  waa  taken  without  ai^ 
eoburof  right  Ha^y  casei  an  ooUected  in  Kv 
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ia  vhidi  it  hu  hma        that  if  then  was  not 
tOBiBrpthe  entire  dominion,  it  was  not 
U  A.  T.  frM  tmd  Mtgrit,  where  there  was  a 
•111  rf  ntidtt  for  the  pnrpose  of  getUng  a  higher 
' ,  the  jodges  dedded  that  there  was  no  larceny. 
Hiswdeont  to  the  jary  that  the  prisoner  in- 
to Mup  the  entire  dominion  of  the  article,  and 
tikt  oner  of  it  wholly,  there  can  be  no  eouTio- 
^Wcny.  In  this  case  the  prisoner  attempted  to 
ifisttUHintcnce. 
Ami»s,B.— I  eunot  distingniah  this  case  irom 

Comus,  }.—Vi  may  be  a  matter  of  difficulty  to 
I  it&iitiixi  that  would  embrace  anv  conceivable 
It  ii  better  to  foQow  cases  decided  ny  the  Courts 
nnl  ^"Ww^  To  constitttte  luceny  there 
Ii  'it  kUBt  to  dapriTe  the  tme  owner  of  the 
*,  Mitkat  ii  not  the  ease  bare. 

J^ctanmad.— CbmMM  ftuiAtct. 

Rn.  V.  Haxx. 
Imojf—FtUte  Pnteacei. 
Snm^ s  TaBrnt-dutndUr,  elandettwtefy  re- 
MMielM^o/  Fal^  O*  Propa-Ue  of  B.^  from  an 
Wffa  Bmi»B.'i  Wartkimaetoa  kwir  Room  in  tie 
wmtPlm,miflaetd  it  im  aPmrof  Scaka;  and 
mflmmmiimmui  to  B.  that  a  Butcher  named  D. 
MtM^Afktkkfvehiued  and  paid  fhrivB.: 
-^UIitt*A.m^litfyeem»kledofLarpeiiy. 
Oe  /rintr,  John  Hall,  was  tried  at  the  last 
(UKtmam  Qaaius  Steitm  for  the  borongh  <^  King- 
0m  itjiM  flan.  Mm  T.  C.  Gnunger,  Esq.,  recorder, 
la  an  ladktiaeat  tbanaag  the  prisoner  with  stealing  a 
maMtitjr  efht  mni  ttUov,  the  property  of  John  Atkin. 
ma  pn&eattar  is  a  tallow-chandler,  and  the  prisoner 
It  As  time  of  the  alleged  ofenoe  was  a  serrant  in  his 
aMlsynKBL    On  the  mmming  of  the  6th  December 
IsiL  ma  pmsecatoT,  in  consequence  of  something  that 
baa  aeeHrBd  to  excite  his  suspicions,  marked  a  qnan- 
tilry  at  hatcher's  fiit,  wliieb  was  deposited  in  a  room 
iiBMdatdy  alwre  the  candle-room  in  his  warehouse. 
Jm  theltfliernMirawai  a  pair  of  scales  used  in  weighing 
tfetAi  wUdi  UwpnMeeatorhoi^hiforthe  pniposesn 
Msttair.   At  noon  the  foreman  and  prisimer  kfl  tho 
wvAwaaa  t«  go  to  dinner,  whoi  the  foreman  locked 
fhk  Amr  and  onied  the  ke^  to  the  prosecntor.  At 
that  tiaw  tbexi  was  no  hi  in  the  scales.   In  about  ten 
aiimatn  the  piimtt-  came  back  and  asked  for  the  keys, 
vftisfc  the  pnieentor  let  him  hare.   The  prosecutor 
watered  him  into  the  waiehonse,  and  saw  that  he  took 
■attsag  ta  with  him.  In  a  short  time  he  returned  the 
\aj%  to  the  pnsecotor  and  went  away.   The  proaecn- 
tar  Am  wwt  into  the  candle-room,  and  found  that  all 
iha  kt  wUdi  he  had  marked  had  been  remored  from 
As  apftx  noB,  and  after  having  been  put  into  a  bag 
kidtsaiplBOBduithsBealssitttlwcandle-Toom.  The 
ynsesator  then  went  into  the  street,  and  waited  until  a 
■antf  As  name  of  Wilson  came  up,  who  was  shorUy 
Uvwed  by  the  jffisoner.  TIm  latter,  on  being  asked 
vkOTtfcs  At  eame  from  that  was  in  uie  scales,  said  it 
Uagsl  to  a  hntdier  of  the  name  oi  Robinson ;  and 
mbsa,  ia  the  prisoner's  presence  stated  that  he  had 
tm»  to  waA  the  ht  which  he  had  brought  from  Hr. 
B^iaaee.  The  prosecntor  told  Wilson  that  he  would 
■stpayJamfortnefatimUl  he  had  seen  Hr.  Robin- 
isa,  Md  left  the  warehouse  for  that  purpose.  Wilson 
■Mlfiatcly  im  Kwa^  and  the  prisoner,  after  offering 
tstb  |««cieator's  wif^  if  he  were  foigiren,  to  teU  all, 
im  amtf  toow  and  was  not  apprehended  until  some 
■Bs  swaaioL  at  some  dbtanee  fhnn  Hull.  The 
kaisd  Reorder  toU  the  jory,  that  if  they  were  satia- 
U  A<  the  primwr  iwmored  the  iSit  frnn  the  uimer 
iMfttiAc  eandle-nwin,  and  jdaeed  it  in  tiw  scales 
iriftAilitaBeioBcf  adBngUto  iiw  proMeutor  as  fat 


belonging  to  Hr.  Robinson,  and  with  the  intention  of 
appropriaUng  the  proceeds  to  his  own  use,  tiie  -ofiteoe 
amounted  to  larceny.  The  jnty  found  the  priaonw 
^Uty .  The  prisoner  was  not  sentenced,  haTing  entered 
into  a  recofnusanoe,  conditioned  to  appear  at  the  next 
sessions  to  De  holden  for  the  said  Ixtzongh  of  Hull,  to 
receire  judgment. 

JDeareljft  for  the  prisoner. — The  simple  question  that 
arose  at  the  trial  was,  whether  the  j>ri8oner  had  re- 
mored the  article  with  an  intention  of  appropriating  it 
to  himself.  The  verdict  was  found  on  the  nets,  tnat 
the  fat  was  brought  to  the  place  where  it  was  found  for 
the  purpose  of  getting  mone^  from  the  master.  \_Arch- 
Mai — That  ia  not  the  findmg  of  the  jury.]  In  effect 
it  was.  This  is  not  larceny,  but  an  attempt  to  commit 
a  statutable  misdemeanour.  There  was  remoral,  but 
no  felonious  conversion.  It  is  similar  to  the  case  of 
Reg.  V.  Holhwt^,  (ride  ante,  p.  86).  [Pon^  B.— 
No.  The  prisoner  took  the  articles  with  the  intention 
of  devesting  the  master  of  the  property,  and  of  repre- 
senting them  as  the  property  of  the  reador.  Coleridge^ 
J, — Ittwhose  domimon  does  he  represent  them  when  ne 
comes  to  sell  them  7  Does  not  he  say  they  are  Robin- 
son's^  I  grant  that  he  says  they  were  sent  by  Robiu- 
son.  tCoIeridffe,  J. — Then  they  were  out  of  the  domi- 
nion of  the  master.  Aldereon,  B. — In  the  other  case, 
there  was  no  intention  of  depriving  the  master  of  the 
property.  Here  the  case  is  different.]  It  was  the  in- 
tention of  the  prisoner  to  restore  the  articles  to  the 
master.  [Parle,  B.— But  there  was  no  intention  of 
restoring  them  as  the  master's  own  property,  but  as  the 
property  of  anotinr.!  There  must  be  three  things  to 
constitute  larceny.  Bracton,  the  Mirror,  Gtanville, 
all  agree  in  saying  that  there  must  be  the  taking  of  the 
goo£  of  another,  taking  them  unlawfully,  and  taking 
them  for  erer.  The  expressions  "  pris"  in  the  Mirror 
and  **  tractatio*'  in  Bracton  imply  a  taking  for  erer.  All 
the  cases  and  decisions  go  to  establish  that  there  must 
be  a  taking  of  the  property  of  another  for  the  cause  of 
lucre,  or  for  some  benefit  to  the  taker,  and  also  the  in- 
tention of  depriving  the  owner  of  the  goods  for  erer  in 
specie.  [Coieridffef  J. — You  admit  a  lucri  c&aB&l] 
Yes.  {Coterid^t  — Suppose  the  case  of  a  man  who 
takesa  noTse  from  another  man  Cor  a  month,  and  then 
diqgaises  it  and  brings  it  back,  and  sells  it  again  to  the 
owner  as  his  own  horse,  would  that  be  larceny?]  No. 
If  there  was  the  original  intention  of  bringing  hack  the 
horse,  I  should  contend  that  that  was  not  laroeny;  and 
this  is  the  same  case.  {Alderton^'B, — Ye^  only  a  more 
lively  way  of  putting  it.  Nevertheless,  it  looks  very 
like  horse-stealing.]  Bracton  (lib.  iii,  c._32,  p.  150) 
defines  "  larceny"  as  a  taking  with  an  intention  of 
wholly  depriving  the  owner  of  the  property ;  and  Glan- 
ville  sars,  (lib.  x,  c.  B.), "  Furtura  est  tractatio  rei  aliens 
ft«udulento  animo  furandi,  inrito  illo  cujus  res  ilta 
faerit*.'*  In  the  case  of  Re*  r.  Morfit  and  Anotkery 
(Roas.  &  Ry.  307),  which  was  a  case  where  servants 
took  their  masteir  com  to  give  to  the  masters*  horses* 
to  diminish  their  own  labour,  the  jndgen^  in  holding 
that  to  be  larcoiy,  went  upon  the  principle  that  the 
master  had  been  wholly'  deprived  of  the  com,  and  had 
completely  lost  it.  In  the  case  of  Rex  r.  PhilUp  and 
Stnmg,  (2  East,  P.  C.  662),  the  majority  of  the  judges 
held  that  there  was  no  larceny,  as  there  was  no  inten- 
tion in  the  prisoners  to  change  the  property  or  make  it 
their  own.  In  the  preeent  case,  if  the  jury  had  found, 
that,  if  the  fraud  had  not  succeeded,  the  prisoner  would 
hare  appropriated  the  fot  to  his  own  use,  it  might  hare 
amounted  to  larceny;  but  they  have  not  done  so.  Ue 
remored  the  goods  from  one  room  to  another  for  the 
purpose  of  a  cheat.  The  question  of  dominion,  it  is 


*  <'  Fortam  is  eontreotatto  fraadnlosa,  Inori  fadendi  gratia, 
vet  ipshis  rel,  vd  etian  nsns  ejus'  peasertoais  re."  (Inst. 
Just,  lib.  iT,t.l). 
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nlnidlfeid,iiBffk  uteU.  B  Mi—  acontiafflrtfaii 
in  tana  to  »y  that  tha  priBoacr  inteaied  to  itMl  th« 

artiob^  wli«  it  is  fomtd  that  he  biong^  them  to  the 
matter  for  the  pmpoH  of  obtaining  moiwy  for  them, 
lir.  Arebbold,  m  liia  Taloable  woric,  to  vrtiich  we 
an  iJbo  bo  mach  indebted,  (and  no  one  mom  fiiUy 
agrees  in  the  expreeoon  of  high  respect  for  the  laam- 
isg  and  character  of  Mr.  Anhbold,  which  fell  from 
the  learned  Lord  Chief  Baron  at  the  last  ntting  of  this 
Courts  than  mvself  ^»  sa^  "  Laroeny,  so  &r  as  re^Mcts 
the  intmt  witn  which  it  u  oonunitted,  (and  the  intent 
hare  a  matnial  ingredieat  to  the  offence),  may,  per- 
h»M,  oorreetly  be  dimued  ihna:— Where  a  man  Imow- 
fauwr  takea  and  guxiia  away  the  goods  of  another, 
witiiMit  any  elaim  or  pretowe  <rf  nfpat,  Intent 
lalfl^  to  dmriTe  the  ownerof  them,and  to  appropriate 
or  aonrert  uiem  to  his  own  tue.**  {AUUnoitt  fi.— >Here 
the  prisoner  does  deprive  the  owner  of  them.^  No :  the 
Talneitf  them,  the  worth  of  them;  but  not  the  things 
thenuelTee.  There  ia  a  wide  distinction  between  goods 
and  chattels  and  the  value  of  them.  If  a  man  were  to 
take  away  a  raluabk  diamond  ring,  and  bring  it  back 
to  the  owner,  for  the  pnrpose  of  obtuning  a  reward  bv 
a  false  representation,  that  would  be  no  lii^ny.  {_Al~ 
denoity  B. — According  to  your  argument,  it  would  be  no 
larceny  if  a  man  were  to  take  away  a  fire-pound  note, 
and  bring  it  back  to  the  owner,  and  get  change  for  it 
Parte,  6. — This  case  only  differ*  from  a  common  lar- 
ceny in  this,  that  there  is  an  nneomoum  degree  of  im- 
pndiuioe  superadded.]  To  oonstitata  laneny  there 
mnst  be,  first,  an  intention  to  deprive  the  owner  of  the 
BToperty;  aeoendly,  lacri  oausft;  thirdly,  for  erer; 
smrthly,  of  the  res  ipeas.  And  it  is  submitted,  that 
theaa  intmtiona  are  not  manifest  in  this  case. 

Lord  DanuM,  C.J.— The  taking  is  admitted;  and 
the  &eta  prove  an  animus  foruidi.  If  there  must  be  a 
taking  with  intent  to  deprive  the  true  owner  of  the 
property,  how  oould  the  prisoner  more  effiactually  de- 
prive him  of  the  property  than  by  aelllng  it  as  the 
property  of  another]  I  think  the  leanud  reoordar's 
decision  was  quite  right. 

Pakkb,  B. — The  owner  was  deprived  of  the  donjon 
of  the  property,  the  stealing  hemg  accompanied  by  an 
topndaktnnd. 

AKDiBScm,  B<— It  waa  the  prisoner's  intentitm  to  de- 
prive  the  ownor  of  the  pn^wrty,  and  get  the  value  of  it 
uider  a  new  oontxaot. 

CouKUT  and  GoLBum^  JJ^  eoneurred.  ■QwMdiw 

PREROGATIVE  COURT. 

In  the  Goods  of  J.  ArrsiiMis. — Hov.  7. 

1  Fkt.  c.  26,  J.  9-~&iffiitaiin~Acknowlmlffm&U. 
A  Wmvat  prcdmetd  Igthe  2«t$atorto  7\oo  Ptmtu, 
wkam  he  tuk$d  to  tiffn  ttynei^ercfwhomdepoteetoitt 
immg  tkem  eigiked;  but  there  wa*  Sndeiice,  tfua,on 
HeJ>agn/tht  Dateefthe  WiUf  and  before  axig  WU- 
MiMf' iwaMt  Mirv  oa  Paper j  it  hore^DeeeateePe 
8ia»ature:—Prebate  deereea. 

The  deeeased  left  a  will,  dated  April  27th,  1848, 
whereby  he  gave  all  his  proper^  to  his  wife,  aod  ap- 
pointed her  sole  eseentrix.  The  will  was  written  on 
ene  aide  of  a  sheet  of  paper^  in  the  deceased's  own  hand- 
miting.  It  eonohtded  with  the  words,  "  As  witness 
my  hand  and  seal  this  27th  day  of  ApriL  1848."  It 
was  snbseribed,  Jonas  Attri<^  hu  hand  and  seal,** 
(a  seal  was  affixed  opporite  to  the  agnatnre).  The 
names  "Jamea  Child,  Charles  Holmea,  Bowlaad 
fritdiatd  Shaw,**  ware  alaa  written  <morite  to  the 
rignatuM^  hot  these  was  no  atteatatim  emus  nor  the 
iiwd  "  rltnwis  "  An  affidavit  of  dne  axeeation 
had  been  made  by  the  atteetiag  witneM,  the  two 
bat  of  whom  dmeaad  ttet  the  deeeaasd  mtm  fakto 
a  Ur.  Chlld*a  shop,  (a  neighlMrar  <^  tha  dooMaad), 


and  nqamted  than,  Mh  Maf  MaaeiH,  ta  ab 

p^er,  which  be  ihtt  took  from  ua  poofcat  aad^ 
twnire  Uwn  on  tiie  ooimter  of  the  abop:  that  1 
thai  subscribed  the  same  in  hia  preamoe^  bat  Hut 
deceased  did  not  rign  hia  name  m  their  preeance, 
etate  the  nature  or  character  of  the  paper.  Both 
posed,  that,  bmng  surprised  and  ratho*  floxried  at 
time,  they  did  not  observe  whether  the  aig^tnie 
seal  of  the  deceased  were  affixed  to  the  p^er  whoa  1 
signed  their  names.  They  both,  however,  recoUe 
that  the  deceased  said  at  the  time,  *'lia  sa|MpoBei 
should  not  die  the  sooner  from  what  he  hm£  doi 
frtnn  which  they  concluded  that  the  paper  they  , 
Bwaed  waa  the  deeeaaed'a  wflL  Th^  botb  d^naad  i 
Bur.  Shaw,  the  person  whoae  name  appeared  in 
charaoter  of  a  third  witness,  waa  not  preaent  at ; 
time,  and  that  tiiey  n^tho:  of  them  knew  any  pen 
of  that  name.  Hr.  Shaw  hlmaalf  deposed  that  the  i 
ceased  was  in  the  habit  of  ealUng  whim  onoe  a  wed| 
business  purposes ;  that,  on  one  occamon  of  his  doiiij 
about  three  or  four  months  before  his  death,  he  t 
from  his  pocket  a  paper,  asking  him  at  the  same  ti 
"  if  he  had  any  objection  to  rigning  hb  will  ;**  tSut 
replied  that  "he  had  not,"  wfaeteiq>0D  he  aigited 
name  in  tiie  mannerand  form  in idiich  it  nowappei 
that  the  deceased  pot  tha  p^er  in  hia  pocket,  & 
whence  he  bad  takenit,and  tliatnathiiq;'fartlmp« 
on  the  subjeot ;  that  he  is^  however,  oartain  that  I 
deceased  did  not  sign  the  paper  at  that  time,  and  th 
to  thebertofhisraedleettmBBdhdie^  there  warn* 
other  names  subscribed  to  the  p^wr  abova  where , 
wrote  hu;  but  that  he  eonid  not  day  whetherthe  agn 
tore  of  the  deeeased  himself,  or  lus  seal,  were  on,  t 
paper  when  he  rigned  It. 

Sir  iToAn  Dodeeot  A.,  moved  fn  probata  of  t 
vrilL  citing^ttrMTM  v.iSAeioiIsr,  (1  Roberta.  6^  inwhi 
Dr.  Loshington  (uttihg  for  Sir  fi.  JennsEt  Fust)  h 
prouounoed  for  a  testamentary  paper  which  had  thssii 
nature  of  the  deceased,  whose  wiU  it  purported  to  I 
affixed  to  it,  with  the  names  of  two  witnesses,  neith 
of  whom,  howevoT,  oould  state  with  certaintj  wheth 
the  will  was  so  signed  wlun  they  aabaoruMd  tbi 
names  to  it  holding,  Uiat,  in  the  abanee  (rf  the  t 
oollaction  of  witneoaas,  the  will  most  be  pxefamed  i 
have  been  duly  ueouted. 

Sir  H.  JunuB  Fxjst. — ^In  the  case  cited,  (me  of  fJ 
witnesses  saw  the  deceased  sobseribe  a  paper  which  ] 
said  was  his  wiU.  H«e  th»  doc  easod  merely  asked  tl 
witnesses  to  signap^^r  fiwhim.  Thedaoeaaeddida 
ugn  it  in  their  presMioe,  neitliar  did  it  utpear  that  fa 
sgnature  was  al&xed  thereto  at  the  time  they  aiwdil 
so  that  the  fiwt  of  his  asking  them  to  rign  oooldnot  t 
construed  into  an  act  of  aoknowledgmuit  of  his  rigH 
tore  previously  made.  The  witneaaea  are  to  attest  tl 
^vatnre'of  a  teatstor,  ^thar  made  or  ackno^adBJ 
in  their  mesenoa.  Hare  tha  dssaaiad  does  nritbar  u 
one  nor  the  other.  It  ie  dairhedidaot  afgninthd 
preemee;  and  I  han  ao  enrideaee  betee  me  that  tfa 
will  was  algned  at  the  tiraa  flie  witnsases  were  J 
rign  it.  I  mua^  thnrfore^  reject  the  motion.  If  n 
will  were  propwmded,  profaaoly  the  Covit  nsht  o 
satisfied  that  lAe  signature  was  affixed  to  tha  will  pM 
vions  to  the  sufaaei^titm  of  the  witaeesea. 

On  a  Bubseqwttl  day— the  widow  of  the  deeosis 
having  made  an  affidavit,  to  the  elfeet  that  the  deeesMi 
shewM  her  the  Uentioai  will  in  qneatim  on  the  dsy  « 
its  date,  and  which  she  than  read,  and  to  which  she  W 
the  deeeased*s  signat«re  was  affixed  as  it  now  ^piaial 
and  that  there  ware  no  witasmea*  namee  at  that  tioM 
and,  as  she  thinks,  no  ssal;  and  that  the  deceased  Bii< 
that  it  only  wanted  wlliiiaihifc  wfaldi  ha  woald  n 
done;  and  dao, that  diw^AaUa  death  hatoUM 
that  hlawiU  waa  aU  •  — 

and  pndmto  grantad. 
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COURT  OP  OHJJH7KRV. 
Tcix  f.  HoXHAT.— Zl,  22. 
L^aiM  to  rafraw  &^aek  of  OovmamU  ' 
yei  «  Pieei  tf  Ontmd,  m  tAe  C!mlr»  ^  a 
m  Lmiom,  firom  B.^  ana  cove>uuU§d  nottotm 
tf"  ocImwk  (Am  01  Pleatmv-^rouMd.    Th»  OrviMd 
hmmendeiflf  jmreiatttj'*  G.t  wko  made 


n 


I'dmnaPkamn-pwmd, 
nfa  W1B  u  ippcal  from  fhe  decinon  of  the  Blaiter 
«Cik6  BoUi.(Kp«tod,  iBtfl,  p.  26).   The  &cto  of  the 
■■■BliBi^vim  follT  stated,  as  also  the  argomrata  re- 
loabj^te^cfmuH^Beoansel,  it  ia  now  only  ut- 
t*  rii  tte  radgutot  of  the  Lord  Chanedlor. 
mjora,  mm  heaiiiig  Hr.  R.  Pakuff  and 
am(«naiid  in  nipp<ni  of  the  wder  ap- 

C^UKsuoB^I  eumot  accede  to  this  appfica- 
wiChoat  CHtiH  1  (hmbt  on  what  I  have  tnonght 
maa  I  han  known  this  Court,  namely, 
GentlNiMi^nitT  to  enforce  the  perfonnance 
t  otoed  into  between  one  owner  of  land, 
_..  iJ&gpiopntj  near  him,  in  reference  to 
ttwBfniii^   In  the  ease  of  7%e  Fw^et 
•t  %W  r.  eOmm,  (2  Dow.  301^.  in  the 

 ^£«Ahtb«qa(iUoD  msed  was,  whether  a  cer- 

taiB  pItB  <n>  |«rt  a  the  contract;  and  the  Court  of 
3amm  a>       oat  on  ^indplea  wppUcable  to  the  law 
tiSmidmd  asdaanljr,  bot  geaezaUy .  When  the  ease 
MM*  hifai-  the  Heaw  of  Loorda,  no  qneation  was  railed 
atotbajarwlidiBai^aCoDJtof  equity;  itnereren- 
iaio  the  coatemplatiwi  of  the  learned  Loards  to 
B  that  ii  lay  way.    That  a  party  may  bind 
iovefoaeetetliemodeof  lutng  his  land,  isnei 
bat  it  is  snd,  thai  this  Court  will  not 
iiy     as  to  compd  a  party  pnrchaaing  to  deal 
telMid  aeeordiDg  to  tin  oontntct.   Here  there  ia 
^^aitMB  aa  to  the  oai^Eacty  for  the  purchaMr  of  the 
iMerter-aqnare  aalsn  iide  the  foUowiag  ooto- 
■■1(3— {fiifllAddiqinadtiiacoT€a«nt.3  Hete^onthe 
«f  ftbe  iaabunuat,  tks  owner  of  faonaet  sella  laod  ad- 
Mirii^  thaaahaasB^  with  an  txpreas  coTsnattt  that  there 
j^BWanboiUisgMitbatqiaee.  It  is  now  contended, 
lAIMBiBa  (the  party  ooTwanting]  could  violate  the 
eartBsL.  «r  ftat  the  Court  wonld  hare  any  difficalty  in 
iHtoiBiag  hiB,  Wt  that  he  mi^ht  sdlj  uid  that  the  pep- 
jHtaawBtbelaad  is  sdld  ought  violate  theeovenant. 
TV  ifaeatfia  m,  iriKthv  a  IMuty  taking  property  (the 
iHiv  bcsog  txMBil  to  use  it  in  a  cartun  way)  may 
wait  ia  a  way  diaawtricaUy  opposed  to  the  oootraet. 
Im  ttis  avcat,  what  weald  become  of  all  the  cases 
MiK  ^  Tke-Chanedlor,  and  of  the  case  befbte 
ImiWKh'a  Tke Pake efJM/ordT.  The  Tnulmof 
^  JMtf  Mmmm,  (2  Mr.  &  K.  662)1  On  what 
piali  I«d  BUwipxoeeamd  in  that  case,  we  do  not 
waBkaow;         i%9  Ftegiet  tf  Hmriata  Hotpital  t. 
Mi^itH  efeu  that  he  bald  that  the  Court  woold 
m^eSam  wMi  the  aiiiw  of  propraty  contrary  to  a  eon- 
iBit.  Hethm^  eould  be  more  inequitable  than  that  a 
iKtr,  taking  property  at  a  less  price,  because  fettered, 
W  cmbled  to  £ipoaa  of  it  ss  if  not  fettered. 
SvCsart  woold  not  sanetumstidi  aconxseof  proceed- 
K  bat       always  aeted  on  the  contrary  principle, 
lb  kas  aothi^  to  do  mth  the  qnesdon  of  covenants 
nmnc  with  the  land.   Hne  tiieie  is  no  difficulty  as 
Ii  Ae&rai  of  the  contract,  as  ficom  the  exhibi^n  of  a 
shiL  fcf  ben  it  is  on  Uie  feee  of  the  deed,  and  no 
■atisB  arises  as  to  not  goiag  oat  of  the  deed.  Then 
t»  piariM  ahoBt  legal  BabilHy.  A  party  who 
ttemh  ■sties  takes  snkjeot  to  all  eqoiUea  onaM 

SIhsewMref  thapntpartri  and  it  mut  ba  the  cule 
AhCiBttoftotskemiWiU  rights  thaa  attaM. 
Itifatrfthas  beia^  la  tUa  eaas^  each  an  eqni^ 
ToLXm.  e 


attadwd,  b  dsiv.  It  k  aha  clsar  that  the  p«r^  don 
MA-Mtothakba  takssarith  aotiea.  Itseemstoms 
to  be  the  nmpust  cass  poasiblei  fiv,  without  aaverclnf 
to  any  question  as  to  oovenants  running  with  the  hui£ 
I  eoDMaer  this  pn^wrty  to  be  bound  by  an  equity,  and 
that  the  party  takes  it  with  notice  of  thU  equity.  I  my 
nothiw  as  to  those  doctrines  aald  to  be  lud  down  br 
Lord  Brougham,  in  Ktpfd  v.  BaiUgf,  (3  My.  &  K. 
617),  as  I  have  not  had  an  opportunity  of  consulting 
the  case  and  coBudeiin^  the  qoestioa.  I  can  jpve  aa 
pinion  ^Uiout  examimng  the  ewessiona  attributed 
to  him.  I  eannot,  however,  connder  that  the  rale  of 
law  ia  any  measare  for  the  admiiustntion  of  equi^. 
The  case  of  Mann  v.  StefkmM  (see  16  Sim.  377)  seeai 
to  me  precisely  in  point,  so  fivaa  the  Vle»>ChaneeQor'a 
decision  went ;  and  that  decidon  waa  affirmed  b^  ma. 
Whether  the  question  r^aed  here  was  or  not  distmetly 
nussd  before  me  in  that  cass^  I  do  not  know ;  but  I  sat 
that  I  expressed  no  ophiiott  upon  it.  The  order  ap* 
pealed  from  is  right,  and  Oa  prssent  potion  mot  ba 
refassd,  with  oosts*. 


VICE-CHANCELLOR  OF  ENGLAND'S  COURT. 
Skakff  e,  SouLBT.— iVb».  6. 
V^nntwry  Settlement — Iwxmoral  Cmstd^ration, 
A  married  Matt,  being  mdAted  at  tie  TVsM,  auign»d 
Two  Polieiet  on  hisLifet  on  TVuMi  Jhrthe  Bet%e^o/9 
Woman  vitA  whom  hehadeohabitsdfamdh^C&tlirm: 
^Held,  that  tie  Suma  j^oMoUe  on.  Ae  PoHdu  wen 
Aattts for  Payment  of  iu  I>ebti,  A  //  CO 

By  an  indenture,  dated  7th  December,  18i2,'aiM  / 
made  between  John  Miller  of  the  one  part,  aod  SUa 
Quitton  of  the  other  part,  after  reciting  that  the  sud 
John  Miller  and  £Uza  Quitton  had  for  several  yeaa 
past  cohabited  together,  and  that  Eliza  Quitton  had 
twme  four  children  durmg  suoh  eohabitation,  and  that 
John  Miller  had  determined  to  disoontimM  socb  oohft> 
bitation,  it  was  witnessed,  that,  in  eoasidemtiott  itf  tha 
connexion  which  had  therettrfore  existed  between  tha  - 
aud  John  Miller  and  Elisa  Quitton,  Jdm  Miller  core* 
nanted  to  pay  Eliza  Qulttca  an  annuity  of  260?. ;  and, 
for  the  considerations  i^rasaid.  Miller  assigned  to  EUza 
Qnitton,  her  executors  andadminiatratorB,  twopolioeaof 

*The  following  u  coined  from  tte  Aort-band  writer's  notes 
of  Ae  Lord  Chancellor^i  jodgfrnent  in  Mam  v.  Stnhena,  13A 
November,  1847,  the  Isttisr  portion,  b^imiiw  wiu  tlie  words 
"I  think,"  hCy  hBTing  abo  been  oompared  with  the  Lord 
Cbsnodlor'a  own  notea,  which  Us  Lordship  brooght  into  eooit 
■od  read  oat  dnrit^  the  argainent  of  the  ease  above  reported 

"Tbia  is  one  of  those  enes  in  which,  mi  beiag  told  that  it  was 
important  to  have  the  order,  I  sent  it  in  the  eari^  part  of  tha 
neation.  I  am  now  only  stating  tbegroonds  on  which  I  made 
that  order.  Hie  order  «ddch  I  sent  was,  '  Lot  the  iajonothm 
be  varied,  by  omitting  the  words  "  and  whioh  shall  be  orna- 
mental rather  than  otherwise  to  the  sorroonding  properly," 
and  let  the  order  for  the  oommitment  be  diidia^ed,  aod  Isl 
the  motion  stand  OTer,  irith  Ubertj  fertte  plaintiff  to  bring  SB 
action  of  covenant.' 

**  I  tidnk  the  ii^onetion  waa  ^operly  granted,  dlhon^  Xba 
letter  words, '  and  wfaidi  shall  be  ornamental  rstber  than  otfaer- 
wlse  to  the  sorroonding  property,'  o»ght  to  have  been  omitted 
as  too  indefinite  {  aod  the  i^jonctloo,  being  in  the  words  of  tiia 
ooveoant,  cannot  interfere  witii  any  r^bts  of  the  defoadant. 
Bat  I  do  not  think  the  eridenee  of  broefa  of  this  injsnetion 
soflkienttojastUytbecanuDitineBtof  the  party.  Thereistoo 
modi  doubt  as  to  tlie  WMxia^  ni  the  word  <  d^ '  to  ssppMt 
so  severe  an  order;  there  is  no  evidence  that  any  pert  or  tiw 
shrubbery  bad  obtained  the  name  of  the  word  '  dell^*  and  if 
the  words  of  the  covenant  mean  the  lower  part,'  the  eridenes 
as  to  its  locality  is  not  satisfoctory ;  and  there  Is  not  any  snf- 
fldent  evidence  of  any  baUding  inconnstent  with  the  tenns  of 
the  iigmietion  after  it  waa  pronoonoed.  I  think,  therefore^ 
ttte  i^pmctiQp  ibonld  atand,  omittfaig  the  above  words,  aod  the 
order  of  oommknaeat  iBecfaitrged,  and  the  plaintiff  most  be  at 
Hbssty  to  bring  aa  setka  en  tbe  < 
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aasurance,  effected  in  1832  and  1841  respectively,  on  tbe 
life  of  the  said  Miller,  and  all  snma  nf  io™«y  i»  hcK.vutv 
payable  by  virtue  thereof,  upon  the  trusts  thereinafter 
declared ;  and  Miller  covenanted  to  pay  the  premiums 
on  the  policies.  And  it  waa  declared  that  the  monies 
to  be  received  by  virtue  of  the  policies  should  be  in- 
vested in  the  names  of  such  persona  as  Miller  should 
nominate,  in  trust  to  pay  the  dividends  to  Eliza  Quit- 
ton  Ibr  Uw,  with  mnalnaer  for  the  bmefit  of  the  fonr 
ehildxsn.  Miller  died  in  1846.  The  plaintifia  filed 
their  original  bill,  as  creditors  of  Miller^a  estate,  against 
his  execnto^^  who,  ifaeir  answera,  alleged  that  the 
estate  of  Miller  was  insufficient.  Tlie  plaintiffs  then 
filed  a  supplemental  bill  against  the  executors,  Eliza 
Quitton,  and  the  children,  stating  that  they  had  re- 
cently discovered  the  circumstances  relating  to  the 
policies  and  assignment,  and  cliaiging,  that,  at  the  time 
the  said  assignment  was  executed.  Miller  was  in  insol- 
vent and  embarraased  circumstances,  or  indebted  to 
divers  persona,  and  that  the  testator  never  parted  with 
the  policies,  or  gave  notice  to  the  assurance  societies  of 
the  assignment;  that  the  eums  payable  under  the 
policies  amounted  to  5250/.;  that  the  alleged  indenture 
was  fraudulent  and  void;  iod  that  the  monies  payable 
on  the  policies  ought  to  be  applied  in  payment  of  Mil- 
ler's debts.  Eliza  Quitton,  by  her  answer,  denied  that 
the  plaintiff^  was  indebted  at  the  time  he  executed 
the  assignment,  and  alleged,  that  he  had  given  her  the 
policies,  but  that  after  his  death  she  liad  given  them 
back  to  the  solicitors  of  his  execntors.  Both  parties 
entered  into  evidence ;  the  result  of  which  appeared  to 
be,  that  Miller  was  a  married  man;  that  he  owed  200/. 
to  one  of  the  plaintiffs  and  about  30/,  to  another  plain- 
tiff at  the  time  when  he  executed  the  assignment.  The 
defisndante'  witnesses  said,  that  Miller  was  supposed  to 
have  been  a  man  of  good  property  at  the  time. 

Stmartf  J.  Parier,  and  younger  for  the  plaintiffs. 

Btthell  and  SoiUhgate^  for  the  defendants,  contended, 
on  the  evidence,  that  there  was  no  proof  of  insolvency. 
Independently  of  that,  this  is  a  peculiar  case;  the 
money  only  arises  from  an  insurance  effected  for  the 
express  purpose  of  benefiting  this  lady  and  her  chil- 
dren. The  statute  of  Elizabeth  against  fraudulent  set- 
tlements was  meant  to  apply  to  property,  which,  but 
fox  the  settlement,  woula  nave  been  available  to  the 
Creditors ;  here  the  property  only  arises  by  means  of 
the  settlement.  Here  he  covenants  to  pay  the  pre- 
miums; had  he  covenanted  to  pay  the  woman  an  an- 
nuity, that  would  have  been  good,  (Gray  v.  Maahia3y 
5  Vea.  280);  and  this  is  the  same  thing.  Unless  you 
can  prove  that  this  settlement  was  made  mal&  fide,  and 
with  a  knowledge  that  Miller  was  insolvent,  it  will  be 
good;  and  there  is  no  proof  of  anything  of  the  kind. 
iTowiulmd  V.  Windkam,  2  Ves.  I ;  Belt,  Snpplt.  209). 
A  single  debt  will  not  do.  {Kidnqf  v.  OmmahTf 
12  Vea.  156;  Oidogan  v.  Smnett,  Cowp.  435;  Luth 
T.  WilUnson,  6  Ves.  384;  Toumsend  v.  WesUtcoU,  2 
Beav.  3i0 ;  WhiUington  v.  Jmninga,  6  Sim.  403 ;  Itid^- 
ardtm  v.  iSmaUtoooal  Jae.  562). 

Stuart,  in  reply. 

The  Vicb-Chakcelmb,  a  few  days  afterwards,  gave 
his  judgment,  to  the  following  effect : — The  only  reason 
why  he  had  reserved  his  judgment  in  this  case  was, 
that  he  might  ascertain  the  truth  of  a  representation  as 
to  certain  statements  in  the  bill ;  and  it  appeared  to 
him  that  there  was  quite  enough  to  reveal  more  than 
was  necessary.  It  was  stated,  tiiat  the  party  was  em- 
harrassed  and  Insolvent ;  bat  that  was  superfioons,  it 
being  enough  to  prove  uie  fad  that  he  was  indebted. 
It  appeared  to  his  Honor,  paying  attention  to  the  hm- 
gaage  of  Lord  Hardwicke  and  Sir  Thomas  Flumer, 
iRKhardson  v.  SmtUlwood^  Sac,  667),  that  there  was  no 
doubt  in  this  case ;  and  the  only  observation  be  had  to 
make  about  it  was,  that  it  was  rather  a  worse  case  for 
the  nnfortnnate  woman  tiuui  he  had  supposed ;  bcuuse 


in  that  very  vAlnm*  (Q  Voic.  lou^  stood  the  o| 
rnett  v.  Parrot^  in  which  Lord  Hardwicke  lefoi 
countenance  the  provision  made  for  a  woman  w)i 
lived  with  a  married  mau^  in  contradistinction  | 
case  of  a  woman  living  with  a  single  man,  consil 
it  not  as  a  premium  pudicitic  Hia  opinion  was^; 
in  this  case,  there  must  be  a  decree,  with  a  declaii 
that  the  settlement  was  void  as  against  crediton: 
money  to  be  brought  hito  court,  and  to  be  assets  ij 
hands  of  the  execaton  for  payment  of  the  testri 
debts.  ^ 

Chifchise  V,  SiMFsov. — Jan.  19.  | 
Bequett — iSubstittaionary — Separate  Uk. 
A  Testator,  hy  hit  Will,  gave  to  hia  Sitter,  J.  C 
married  Woman,  1000/.  /or  her  or  for  her  CkiUr 
sole  Use,  Benefit,  and  Behoof y  for  ever;  and  in 
his  Executors  to  pay  the  tame  to  her  at  soon  as  pn 
cable.  By  a  Goaidl,  reeUu^  thai  he  wat  detirtn 
mating  further  Bequettt  m  reUsHon  to  hit  m 
J.  C,  and  her  Family,  he  detired  hit  Exeain 
invett  a  Sum  ^  lOOOZ.,  upon  certain  Trusts,  far 
Benefit  of  J.C.  and  her  Children.  J',  C.  aurtivti. 
Testator:— Held,  upon  a  Bill  filed  hy  J.  C.  and 
Husband  against  their  Children  and  the  ExeaOor. 
the  Will,  that  J.  C.  was  absolutely  entitled  to  the  lOi. 
I'tgaty  given  hy  the  Will;  and  that  it  was  not  givti 
her  separate  Use. 

The  will  of  George  Best,  of  Newark,  New  Jersi 
in  the  United  Stat^  of  America,  after  the  gift  of  j 
his  real  and  personal  property  to  his  execntors,  up 
certain  trusts  therein  mentioned,  contained  the  folio 
ing  clause: — '*!  give  and  bequeath  unto  my  sist 
Jane  Chipchase,  1000/.  Bank  sterling  currency,  for  ii 
or  for  her  children's  sole  use,  benefit,  and  behoof,  1 
ever.  I  desire  my  executors  to  pay  the  same  to  h 
as  soon  as  practicable.  Fourthly,  I  nve  and  beqnea 
unto  Mrs.  Hannah  Thompson,  of  &c.,  1000^  Bai 
sterling  currency,  for  her,  or,  in  case  of  her  decesi 
for  her  children's  sole  use  and  benefit  for  evn;  and 
desire  my  said  executors  to  pay  the  same  as  soon 
possible."  The  testator  made  a  codicil  to  his  sud  wh 
which,  so  far  as  is  necessary  to  state,  was  in  tbefoUov 
ing  words:— "I,  George  Best,  of  &c.,  having  du 
made  and  executed  my  last  will  and  testament,  beam 
date  the  27th  January,  1842,  and  having  subseqnentl 
considered  the  contents  thereof,  do  hereby  fully  confir 
and  ratify  the  same,  and  all  matters,  bequesta,  u 
things  therein  contained ;  but,  being  desirous  of  mas, 
further  bequests  in  relation  to  my  tuter,  Jane  G^P^, 
and  her  family,  have  thought  proper,  and  berebjr  a 
declare  and  mike  this  mv  codicil  to  said  will,  to  i 
taken  and  received  as  an  additionid  part  thereof.  Fire 
in  addition  to  the  bequest  made  in  my  said  will  to  in 
dear  rister,  Jane  Chipchase,  I  request  my  executora  i 
said  will  named,  or  the  sorvivor  of  them,  in  their  ow: 
name,  to  purchase  a  farm  in  the  United  States  of  Amc 
rica.  or  in  Canada,  for  a  sum  not  exceeding  600f. 
sterling  currency,  and  to  allow  my  brother^m-j^" 
John 'Chipchase,  the  hnsband  of  my  said  water,  J«i 
Chipchase,  and  his  fiunily,  to  use  and  occupy  the  sanw 
rent  free,  so  long  as  he  shall  live ;  but  the  use  Inereo 
not  to  be  subject  to  his  disposal,  or  in  any  manner  «» 
ject  to  his  debts;  and,  after  his  decease,  t^*"* 
to  become  solely  the  property  of  my  said  ir 
Chipchase,  and  her  cbildnn,  ibr  ever.  Secondly  « 
order  to  enable  the  said  John  Chipchase  to  V^P^i 
stock  and  manage  the  aaid  &nn,  I  give  and  beque&ui 
nnto  him  the  sum  of  4001.  Bank  sterling 
to  be  paid  to  him  for  hU  sole  use  and  benefit »' 
ever;  or.  in  case  of  his  death,  to  be  paid  to  my  » 
sister,  Jane  Chipchase;  or,  in  case  of  her  death,  then j 
he  paid  to  her  children,  share  and  share  alike,  louu 
ly,  I  desire  the  ezecnton  in  my  sud  will  named  w 
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nm     tOOfML  Buk  sterling  cnmncy  in 
fends,  is  aid  vill  described  as  s  sepwate  and 
'met  Aui^  nd  to  annually  every  year  thereafter 
Ute  intotst  or  diiideods  arising  or  received  there- 
~  to  b;  said  uster,  Jane  Chipchase,  towu^  lier 
art,  sad  enabling  her  the  better  to  support,  clothe^ 
edoate  ber  ctuldren;  and  I  desire  that  she  may 
kaEBU  lo  Kttiie  snch  interest  or  dividends  ari^ng 
<Wi  irfiiiiii  fansr  ber  life,  or  until  her  youngest  child 
tlsm  ^Tio^AallaniTe  at  twenty -one  years  of  age,  at 
wliidi  penod  boL  mentioned  her  said  children  shall 
W  catitkd  to  leceiTe  the  said  fund  of  1000/.,  to  be 
4a:vSdedsBa|tban, share  and  share  alike,  forever." 
*T1ua  ^  «ai  filed  by  John  Cfaipchase  and  bis  wife 
■w  aoisiL  tlH  executors  (tf  the  will,  and  against 
diildra,eUtiunff  to  bare  the  first  sum  of  1000/., 
bythtviUipudto  plaintifi^  ud  to  bare  the 
1  MM  (f  lOOOL,  given  by  the  codicil,  inrested 
seeand,mDori\ag  to  the  trusts  thereby  declared. 
jBMI  aad  HtSm,  for  plaintifis.— This  is  an  abso- 
yft  of  1000/.  to  Jane  Chipchase  by  the  will ;  the 
TMitiuL  "or" is  citariy  disjunctive,  and  only  meant, 
tkal,mcaMtf  tbedeatb  of  JaneChipdiase  in  the  lifetime 
of  iks  tcatitar,  ber  children  were  to  take  by  substitu- 
tioB.   IV  pftbf  the  codicil  is  clearly  for  the  benefit 
of  the  chililnBii  veil  as  the  parent;  it  cannot,  there- 
W  JsirtiMiHuiy  for  the  gift  in  the  will ;  indeed, 
the  e&ii^        tbt  it  is  to  be  in  addition  to  the 
btgattt  k  the  wUL  We,  therefore,  claim  both  be- 
fnb;  tie  A^m  obsolately,  the  second  to  be  in- 
mtad,  aeeerdiBg  to  the  tnists  of  the  eodiral. 

PmrktT  and  Oiffard,  for  the  trustees  of  the 
will,  nbaiCted  whether  the  suit  was  properly  con- 
ttiMxd,  U  bctn;  by  hoaband  and  wife,  when  it  was 
iitieiMWs  wiMber  the  first  gift  of  1000/.  was  not  to 
Oc  smnte  »e  of  the  wif«. 

Rem  aad  B.  Palmer,  for  the  children  of  Jane  Chip- 
^askbon  in  the  lifetime  of  the  testator. — It  is  by  no 
fs  setSled,  that  where  there  is  a  gift,  as  here,  for  the 
beoe&t  ti  a  parent  or  her  children,  the  gifi  to  the 
duUna  is  to  be  read  as  substitutionary  in  case  of  the 
pajsBt  ^utS  in  the  lifetime  of  the  testator.  Montagu 
■w.Kmaam  (1  Russ.  165)  was  decided  on  the  particular 
nd,  dots  not  apply  where  there  is  any  inten- 
iDMk  aa  the  part  of  the  testator  that  the  children  are 
tataAfae  an  iatmst  in  any  event.  Now,  here  the  tee- 
tatoc,  in  the  cnfinl,  speaks  of  there  being  in  the  will  a 
snWrtiy  gift  &r  the  benefit  of  Jane  Chipchase  and 
htr  Amify;  and  he  expresses  his  desire  to  make  a  /ur- 
«Ur  heqwest  for  the  benefit  of  her  and  her  family :  by 
'fmUm;"  be  evidently  meant,  in  addition  to,  and  in 
the  OM  moBer  as  by,  the  previous  gift.  And  then  he 
ve^vocaily  gira  the  second  sum  of  1000/.  for  the 
boanrfJsne  Chipchase  and  her  children.  We  sub- 
■i^  thatjaado'  these  circumstances,  the  proper  con- 
jtraetiB  of  the  words  *'  for  her  or  for  her  ctiildren's 
sab  sa^  beae£t,  and  behoof,  for  ever,**  coupled  with  the 
patey  wOTds  of  the  codicil,  require  the  particle  "  or" 
himii  ''and;"  this  wovdd  make  the  whole  clear 
mi  tmaKttot ;  and,  further,  would  Mt  rid  of  another 
^IgMtisa  wUdi  might  be  taken  to  the  will,  namely, 
OntH  TSB  void  for  uncertainty. 

ifslis^  for  duldren  of  Jane  Chipchase  bom  after 
tlsdaAsf  the  testator.— If  the  plaintiA*  construetion 
la  i%lt,  there  was  nothing  given  by  the  will  which 
■si^st  me  date  of  the  codicil,  a  subsisting  provision  for 
Ac  faatly  of  Jane  Chipchase;  but  the  l^cy  given  by 
As  codicil  is  expressly  stated  to  be  g^ven  for  the  same 
e^ect  as  that  given  by  the  will.  It  is  absolutely  ne- 
OHty,  therefom,  to  read  *'or"  "and."  (NewmaH  v. 
Sidtiiftli,  1  Cox,  341 ). 
VicE^ujKEbLOB. — To  asslst  in  the  construction  of 
Asdmio  the  will,  I  refor  to  the  following  gLR  in 
tk»iaU>-**In  order  to  enable  the  said  John  Chip- 
4iMto  inpariy  atock  and  mtnage  the  sidd  §um,  I 


give  and  bequeath  nnto  him  the  sum  of  400/.,  to  be 
paid  to  him  ibr  hia  sole  use  and  benefit  for  ever;  or, 
in  case  of  his  death,  to  be  paid  to  my  said  sister,  Jane 
Chipchase ;  or,  in  case  of  her  death,  then  to  he  pud  to 
her  children,  share  and  share  alike."  1  mention  this  to 
shew  that  the  testator  had  a  clear  notion  of  the  original 
meaning  of  the  word  "  or  "  as  savouring  of  subttitu$ion, 
and  that  he  knew  how  to  use  it.  Then,  what  is  its 
meaning  in  this  bequest  in  the  will  ?  It  appears  to  me, 
that  the  testator  bemg  aware  that  hla  uster,  Jane  Chip- 
chase was  in  an  adult  state,  as  the  wife  of  a  person 
named,  he  has  put  an  end  to  any  question,  for  he  say^ 
**  I  desire  mr  executors  to  pay  the  same  to  her  as  soon 
as  practicable."  His  meaning  was,  if  she  should  sur- 
vive him,  she  was  to  be  pud  it  as  soon  as  practicable; 
if  not,  then  it  was  to  go  to  her  children.  Declare,  that 
the  mother  was  absolutely  entitled  to  the  first  sum  of 
1000/.,  and  that  it  was  not  given  to  her  to  her  sepazate 


use. 


Smith  v.  Pincombb. — Jan.  25. 


Delajf — Notice — Examination  of  Wttnates. 
Motion  to  tvppreu  D^xnitions,  on  th«  Chvund  that  Notice 
of  the  Noma  of  tic  tVitneuet  hadnot6eenffive»toti« 
Plaintiff,  but  Plamtif*t  Soiieitor  nmm  aware  cf  their 
being  examined,  ana  the  Notice  of  Motion  wu  mt 
given  for  Twenty  Degft  ^fter  Publication  had  pamd, 
Refiued. 

Whether  it  w  neeeuory  Jw  a  D^andeMt  to  give  the 
Plaintiff  Notice  of  the  Namet  of  hit  Witneemf 

This  was  a  motion  that  the  depositions  of  the  de« 
fendant  Thomas  Pincombe,  taken  on  behalf  of  the  de- 
fendant William  Pincombe,  might  be  suppressed,  on  the 

Fxiund  that  the  order  for  the  examination  of  Thomas 
incombe  was  not  served  on  the  plaintiff,  her  solicitor 
or  agent,  and  that  the  depositions  of  the  several  wit- 
nesses examined  in  these  causes  on  behalf  of  William 
Pincombe  mi^ht  be  suppressed,  on  the  ground  that  no 
notice  was  given,  by  or  on  behalf  of  William  Pin- 
combe, to  the  plaintift^  her  solicitor  or  agent,  of  the 
names,  ranks,  or  occupations,  ages,  or  places  of  abode 
of  the  aevmu  witnesaes.  The  commisnon  for  tiie  ex- 
amination of  witnesses  was  issued  on  the  8th  June,  and 
the  mtneases  were  examined  on  the  7th,  8tb,  and  tth 
August.  Publication  passed  on  the  4tii  Norember,  and 
the  notice  of  motion  was  given  on  the  24th  November 
ftv  the  2nd  December.  The  plaintiff  did  not  join  in 
the  commisnon,  but  she  assented  to  the  appointment  of 
some  of  the  commissioners.  From  affidavits,  filed  on 
behalf  of  the  plaintiff,  it  appeared  that  the  solicitor  of 
the  plaintiff  was  seen  in  the  inn  where  the  examination 
was  taking  place,  and  that  he  knew  what  was  going  on. 

Bethell  and  H^.  H,  TerreUt  in  support  of  the  motion. 
— Notice  ought  to  be  given  to  the  opposite  psrty,  (Dan. 
Ciian.  Pmc.  880 ;  Mulvany  v.  DiUon,  1  Ball  &  B.  413; 
Ellit  V.  DeanOf  3  Moll.  48),  in  order  that  the  oppoute 
party  may  be  able  to  prepare  croes-interrogatbriei. 
And  as  to  the  co-defonduit,  th%  order  ought  to  have 
been  served.   (  Dan.  Chan.  Prae.  863). 

JtoU  and  Ivllett  opposed.— Aecorain^  to  the  pre- 
sent practice,  the  order  for  examination  of  co-de- 
fendant does  not  require  notice ;  the  book  of  forms  in 
the  office  has  been  altered  by  striking  out  the  words 
**  and  of  this,  notice  is  to  be  given  forthwith,"  and  in- 
serting iostmd,  *' saving  just  exceptions."  Besides, 
after  the  delay  that  has  tiken  place  between  the  time 
of  puhlicaUon  and  the  notice  of  motion,  the  Court  ought 
not  to  interfere  and  deprive  the  plaintiff  (tf  all  his  evi- 
dence, merely  for  an  irregularity. 
fV.  H,  Terrell,  in  reply. 

VicB-CuANCBLu>K.— It  appears  to  me,  without  en- 
tering further  into  the  question,  that  the  drenmitanoea 
of  the  caae  forlud  me  nom  granting  this  motioi,  bo- 
cftnas,  ae  I  nndentand  It,  tu  eonnti7  solicitor,  who 
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•eems  really  the  tolicitoT  for  the  pluDtiff,  ioBamuch  aa 
Ac  Ixadoa  solicitor  acts  merely  under  hU  initraetUHis, 
actwlly  attmded  «t  the  time  of  the  examuataim.  and 
■ot  only  saw  the  witnenea,  hot  eonvened  with  utem ; 
■Bd  H  appeal^  the  examiaation  haTiiig  terminated  <m 
Ifae  9th  Avs^oat,  tlwt  puUicataon  paned  on  the  4th 
Korember ;  but  it  is  not  until  the  24th  that  any  notice 
ifl  given,  but  then  notice  was  given  for  the  2nd  Decem- 
ber. My  o|»nton  Ib,  after  such  a  long  delay,  it  would 
he  qnite  wrong  for  the  Court  to  interfere  here.  Pnblica- 
iion  has  paued,  and  the  parties  have  had  opportunities 
ascertaining  the  weight  of  the  evidence,  and  it  is  not 
till  twenty  days  afterwards  Uut  they  attempt  to  rectiily 
the  error.  M  v  opinion  u,  ^t  ^is  appUcatuoi  must  be 
^amiaaed,  with  corta. 


TICE-CHANCELLOR  KNIGHT  BRUCE*S  COURT. 

H'Intosh  «.  The  Great  Western  Railway  Cohpakt. 

—Dec.  12  and  14. 
Contract  bdteem  Company  and  Contractors — Duty  of  En- 
gineer of  Company  to  Comtraetorg. 
A  Contrail  eontraeted  to  do  certain  Worts  for  a  Rail' 
way  Company,  and  the  Price  wu  to  be  paid  on  the 
Engineer  of  the  Company  eertifying  the  due  Perform- 
anee  of  the  fVori.    The  Worke  were  completed,  but 
^e  Engineer  refiued  his  Cert^tate  at  the  alleged  In- 
tUcation  of  the  Compat^.    l%e  Contractor  filed  hit 
^ly  charging  Oollunon  beltpeen  the  Company  and  the 
Bngineerj  prt^futg  Diieotery,  Rdief,  and  Pegfmmt 
tuaintt  tk*  Cmpaiijr;  mud  aeating  Ditcoitery  from  their 
A^meeramd  their  Seeretarjr.  AUthe  JkfendamttdO' 
murredj  but  the  Demurreri  were  overruled. 
The  bill  in  this  cause  was  filed  by  Mr.  David  M'Int<^ 
and  Hr.  Timothy  Tyrreil,  as  executors  of  the  late  Mr. 
Hugh  M'Intosh,  an  engineer,  against  the  Great  Western 
Bauway  Compuiy,  Mr.  Charles  Alexander  Saunders, 
ikor  secretary,  and  Mr.  I.  K.  Brunei,  their  en^neer ; 
and  it  alleged,  that  the  testator  of  the  plaintifiFs,  in 
1830,  con^cted  to  perform  certain  works,  of  three 
idles  liMig,  between  Ealing  and  Hendon,  upon  certain 
conditions,  and  to  be  perfonned  within  a  certain  time, 
for  Uie  sum  of  27,0607.   The  deed  of  contract  was  exe- 
cided  by  the  Company,  under  their  common  seal,  and 
hy  Mr.  M'Intosh  under  aea],  and  was  dated  Nov.  £, 
1836,  and  recited  Uiat  Mr.  M'Intoah  bad  eontimeted 
niUi  the  Company^  to  execute  these  worka  *'  to  the  aa- 
tiAction  of  the  aud  Company,  and  their  ^nclpal  en- 
gineer, BppfHDted  or  thereafter  t«  be  appointed  by  the 
ndd  ComiMmy    and  that  the  Company  had  agreed  to 
idvaaoe  him  money  on  account  of  works  done  and  exe- 
cuted, "such  execution  to  be  certified  by  the  said 
Iiamberd  K.  Brunei,  or  the  principal  engineer  for  the 
time  being  of  tlie  sud  Company ;    and  after  comple- 
tion  the  remainder  was  to  be  paid.   It  was  w-itnessed, 
among  other  things,  that  M'Intosh  should  perform  the 
works  with  such  materials  as  in  tbe  specification  men- 
tioned, and  in  the  most  workmanlike  manner,  to  the 
saUsfaction,  in  all  things  of  the  said  Company,  and 
their  principal  or  anwtuit  reildent  engineera,  then  al- 
nady  appointed  or  thereafter  to  be  appointed,  and  in 
all  lespera  to  aUde  by  the  true  intmt  and  meaning  of 
th«  ipecificfttion  and  uie  indenture.   It  was  provided, 
that,  in  case  of  variation  in  the  works,  the  contractor 
■hould  perform  them  agreeably  to  the  former  stipula- 
tieas;  and  it  was  also,  provided,  that  the  word  en- 
gineer,** used  in  the  specification^  should  be  taken  to 
Bean  such  principal  engineer  or  asnstant  reudent  en- 
gineer, unless  such  construction  should  be  inconsistent 
with  the  context  of  the  specification.   And  it  was  pro- 
vided, that,  if  the  contractor  should  be  materially  im- 
poded  or  delated  in  the  works  by  the  Company  or  their 
anvta,  such  unpedlment  or  delay  should  not  vacate  the 
-OMd,  «xe^  that  ia  any  toch  ease  the  •n^eu'  should 


4eteimine  what  extendon  of  tinw  and  alWwaneeel 
pense  should  be  made  and  giTea.  And  lJu  deedfui 
(among  other  thmes)  witneeaedy  tiiat  the  Compaq 
Tenanted  to  pay  Vit.  M<Iiito«h  S7,90OC,  at  certain 
eified  timea.  And  it  was  proTided,  that  tfaewoiksi 
teaeted  to  be  done  should  not  be  deemed  or  eoBsid 
as  executed,  unless  the  same  ahoald  haTe  been  e»e 
within  the  time  specified  for  that  porpoee  b^  tbe  u 
tnre,iiotheeBUsmctionof  the  princiF«l  engmeo-fix 
time  hdng,  and  shonld  have  been  certified  by  hii 
have  been  so  executed;  and  tbat,  <m  notice bei^^ 
by  Mr.  M'Intosh  for  that  purpose^  the  said  pnod 
engineer  or  assistant  reodent  engineer  for  uw  t 
being  should,  without  delay*  examine  tbe  works,  i 
if  executed  according  to  eontracty  certaly  the  mmt 
the  Company;  and  thereupon  Mr.  M*Intodi,Mie 
cutota,  administratorB,  or  assignB,  ahonU  be  entitfd 
recover  fimn  the  Coinan j  the  amoont  ontified  t^ 
due  tu  the  works.  The  bill  alleged  that  the  m 
w«w  duly  completed,  and  notSee  given  by  Mr.  M'Intd 
and  that  fifiOOl.  and  upwards  were  doe  to  fain,  (beat 
a  certain  sum  of  ZOOM,  retained  aa  noxeaentiqg  otl 
wwks),  which  sum  was  agreed  to ;  and  tha<^  thmc 
it  was  the  duty  of  the  engineer  to  give  his  certifici 
which  be  had  not  given,  on  tbe  gronnd  that  he  \ 
been  desired  by  the  Company  not  to  do  so  till  I 
M'Intosh  had  completed  another  contract;  that,  in 
fusing  to  certify,  Mr.  Brunei  had  been  actbi;  naderl 
authority  and  bv  the  direction  of  the  Compel',  a 
that  in  so  doing  ne  was  acting  in  coUnaon  wtai  ai 
by  the  direction  of  the  Company.  The  MB  pi^ed 
declaration,  that  the  wiUiludding  the  certificate  w 
fraud  upon  the  phuntifia,  that  an  account  might 
taken  of  what  was  doe  to  the  plaintifi  in  temet^  t 
works,  and  that  paymmt  might  be  decreed,  and  f 
other  purposes.  The  Company,  their  aeeretay,  « 
Mr.  Brunei,  separately,  dem^irred  to  the  bilJ. 

Beihtll,  Bacon,  and  T.  Stevens,  for  the  demoner  - 
the  Company,  aind  of  Mr.  Saunders,  their  ""^J'^'J 
contended  tbat  it  was  not  tbe  fact,  as  assnmed  by  d 
bill,  tbat  the  chief  engineer  of  the  Company  owed  ac 
duty  whatever  to  Mr.  M*Into8b,  but  that  he  ™"™ 
the  servant  of  the  Comfwmy ;  and,  as  Mr.  M'hrto*  « 
thought  proper  to  enter  into  the  contract,  subject  tott 
supervision  of  the  chief  engineei*,  that  officer,  wai 
ther  it  was  Mr.  Brunei  or  askj  other  gentleman,  wi 
in  a  sense,  a  dictator  over  him.    The  equi^  of  tt 
bill  rested  on  two  grounds:  first,  on  the 
taking  sudi  complicated  aceonntsL  hut  that  was  imb 
ficient;  and,  seoondly,  that  the  plaintiflii,  by  ww™* 
the  want  of  the  certificate  of  Mr.  Bruncl^re  unable  1 1 
procure  payment ;  uid  the  refueal  of  Mr-  Brand  «■ 
caused  by  the  order,  the  wnmg-doing  of  the  Comwuiy 
and  that  was  equally  groundleas  as  an  objection,  K»r« 
law  the  wrongful  act  of  a  party  bound  by 
do  a  certain  thing,  as  to  pay  monei^,  relieved  tbeyy' 
who  complained  mmi  provii^ his  willingaes  to P^™™ 
his  part,  and  gave  him  a  right  to  recover ;  and 
medy  was  at  law,  to  which  theplaintifftought  to  rawt 

for  redress,  f  They  cited  Holham  T.  7»e  EaM  ^*"*»i*!r 
pany,  (1  T.  B.  638);  Jfor^n  v.  BirnB,  (»  ^^^l' 
AmbroM  v.  Dunmoto  Union,  (9  Beav.  508); 
Bromlm^Union,  (2  PhiL  640);  and  Saagt^ 
Great  WeOem  SaOwm  Company,  (13  Sho.  M8). 

Roh  and  G.  L.  RmeO,  for  the  demurrer  rf » 
Brunei,  argued,  that  the  phintiffs  had  no 
make  htm  a  deftndant,  as  an  officer  of  tbe  ^Vf^ 
under  the  cireumRtanceB  of  this  case.  "^^^^ 
asked  relief  nor  even  cost^  agfunst  him,  *™*i"^xlj 
oovery.  The  cases  in  which  a  witness  ^^^~*J^w 
party  were  but  two,  and  formed  the  only  "^^Pt^^ 
the  rule,  that  a  witness  could  not  be  *_f??frt 
m  a  suit.  These  were,  first,  where  «"T*""**?r^ 
sued,  there  their  officer  might  be  made  a  party  W 
cawajf  a  eorporatien  annming  mdcr  leeli 


Digitized  by  Google 


THE  JURIST. 


vmi^,  ipito  might  be  made  deftodantg  where  they 
Akv*  vam  themedTee  op  irith  the  transactions  com- 
^Hmeda^fortheptLrpoee  of  aeldag  costs  aguiut  them. 
^a11tt|nBi9tciM,oiilvthe  first  wss  important;  and 
AavmnvvMikWlMUier  Mr.Bmnel,  as  an  officer 
«f  tteCouMny.wM  iNmndto  auwer  the  bill  t  And 
VBBiJti  Mncibk  bom  the  authorities  was  enough 
"OA^it  WH  not  {Antm.^  1  Vem.  117 ;  Steioard 
7W  Sal  laJis  Gmpmw,  %  Vem.  880;  Wvek  r. 
JWeii.  S  P.V.3N;  J«Mdb%  r.  MtrUm,  1  Bro.  Chan. 

Aios  T.  Oyfti^  7  Ves.  287;  Vin.  Abr. 

AriStinyr4,  AukO,  XAyd;  and  Hetherittgtmy 

sffMirittf  the  biH,  were  not  called  on. 
SMnBatci,T.C.— The  bill  in  this  case  may,  as 
^■Aaiiu  Uit pUinlin  and  the  Great  Western  Railway 
C<Mpsiiy,  be  unntalf  represented  thus : — A  trades- 
mmm  mi  a  (■toswr  maisct  together  by  deed,  that  the 
.Aor  wfll  oMrte  for  Ihs  ktter  works  <tf  oonsiderable 
MmMftadsnd  eskst^in  eouidfntion  of  being  paid 
Ifcm    &  atrtoDur  SGoor^og  to  th^  just  vatne; 
ttsntae,  mem,  or  the  amonnt,  to  be  decided  by  a 
ttM'poM.iftofied  in  the  deed,  each  third  person, 
n.  sMiM  tiiSu  iat  execntion  of  the  work,  certi- 

;  r  fttffad  ml  the  sinoant  of  payment  to  be  made, 

a  n»  tadwo  ■  Mt,  without  that  certificate,  or  other- 

>- 1         wise  emhrmaijf  to  tin  certificate,  to  be  entitled  to 
tar:        nsnm  s^tisy.  lender  this  contract,  the  works  are 
r  A       ^Mtemtrnt  fy  the  tradesman  duly  and  properly,  to  the 
I  «.      Amwin^  aad  ntii&etion  of  the  costoraer  and  the 
Mi  I  ^     AM  pnoB'   The  tradesman  applying  afterwards  for 
'        jj^Mraf  ■  nAaed  for  want  of  the  certificate  from  the 
ttari  JtcBBO*       bring  in  the  cnstomer's  employment, 
'^'J    mi  iaUitMai  amofar  in  deerearing  the  amount  of 
■/    I^BttiEtr,  withholda  and  rehues  the  certificate,  not 
/     mfy  wkbtmt  jost  esoie,  bat  by  direetion  also  of  the 
'       entass,  and  mereorer,  as  is  alleged,  by  coUnsioo. 
Thm masteto  of  things  which,  in  my  opinion,  entitles 
As  ilntMb  to  file  a  bill  agiunst  the  customer  for 
flB»— least,  for  some  relief.    The  customer's  case  is 
Oat  rf  tbm  Company,  as  I  Tiew  it.   The  relief  pray- 
ed Igr  4e  bin,  whether  exceeding  or  not  exceeding, 
10  mda^ng  ss  I  oonceire,  the  relief  to  which  the 
llaotiflh,  if  the  tall  is  true,  are  entitied,  the  demarrer 
«l  ftaCefsnr  is,  in  my  opinion,  unsustainable.  It 
gped  for  the  Company,  that,  according  to 
H*^E">C*«  the  deed,  and  re^d  being  had  to  the 
Aate  flOeied  bfX'Intosh,  tt  is  clear,  that  the  refusal 
w  ^  tfcinf  pom,  nsBulr,  Mr.  Bruneil,  of  the  certi- 
ioCB  la^wtsi^  was  s  breach    corenant  tm  the  part  of 
ttcGon^y,  far  which  H'Intosh  wm  entitled  to  re- 
Asaapa  at  Isw  from  the  Company.   This  may 
F"»W^bt«;  but  it  does  not,  in  mv  judgmenL  defeat 
Aaplntrs  right  to  relief  in  this  court,  founded 
tfm  the  contract  I  have  mentioned.   He  is  justified 
a  oAmag  to  be  drircD  to  that  course.   Again,  it  has 
bsH^peed  that  the  Acts  stated  demonstrate  that  the 
CBHfnrbas,  by  its  contract,  precluded  the  plaintiffs, 
•*  »»,  firom  recoToring  the  Talue  of  Uie  work,  un- 
Ism  AsT  can  prore  s  certificate  obUined  {torn  Mr.  Bru- 
idL  nis  myj«ti<m  ntay  or  may  not  be  well  foanded. 
Hms  ii  s  Wflriamsn,  whsterer  may  be  the  effect  which 
it  law,  to  be  attributed  to  the  conduct  of  the 
Gb^s^,  wboM  title  to  sue  hi  equity,  ngiren,  as  I 
OBcem,  by  the  abseooe  of  the  oertifieate  horn  Mr. 
fikwl,  that  beiiigsoooearioned  as  the  bill  allies  It  to 
is  set  so  diq>liioed.   It  haa  been  contended  uat  the 
,       imeifil  sMjinecr  is  mentioned  in  the  deed  merely  as 
ttsigiat  or  the  Company  or  as  their  serrant,  not  as  a 
'        MnoB  wIm  eould  owe  any  duty  to  the  contractor ;  that 
■sand  ae  dsty  to  the  contractor,  and  that  a  ease  of 
<^Ha  isBst  wall  established.   It  appevs  to  me  that 
llr  BwU,  as  the  bidder  of  the  office  of  principal 
^pMif  tho  Coapany,  anst  be  treated  aa  hanng 
W^tiil  to  oMtOM  finBtioiiii,  if  not  atrioUy 
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those  of  an  arbitrator,  at  least  analogous  to  thoee  of  aa 
arbitrator,  between  the  contractor  and  the  Company, 
and  in  respect  to  which  a  duty  to  both  arose — a  duty, 
the  performance  of  which  could  not,  by  collusion  be- 
tween the  engineeraud  theComiunr,beinterceptedwith> 
out  creating  aoase  of  fraud  cognisaUe  by  thu  Court;  ud 
that  snch  case  of  fraud  is  with  sufficient  eert^t^  and 
distinctness  stated  in  the  bill,  not  merely  because  it  uses 
the  word  "  collusion,"  but,  in  addition  to  the  passage  in 
which  that  expression  runs,  there  is  found  upon  the 
cord  the  other  allegations  and  charges  which  it  con- 
tains. With  r«fara  to  Mr.  Saunders,  it  was  scarcely 
argued  that  his  &murrer  must  not,  as  I  think  that  it 
must,  stand  or  fall  with  that  of  the  Company.  For 
Mr.  Brunei,  it  was,  howerer,  strenaously  anued  that 
his  demurrer  was  sustainable,  whether  that  of  the  Com- 
pany was  good  or  bad;  and  upon  that  subject  nuipy 
appoeite  cases  were  cited,  with  all  or  most  of  which  we 
are  well  acquainted  in  this  court  Among  them  I  wish 
to  mention  one  of  the  oldest,  because  it  appears  not  to 
hsTo  been  exactly  understood  upon  late  oGoanotta  whan 
it  has  been  referred  to— I  mean  the  ease  of  Sttward 
7%e  Ecut  India  Compamji^  It  appeals  it  cannot  bo 
found  in  its  regular  place  In  the  R^4>tnur*sbook,  with 
this  excepti(m,  that  a  note  of  the  argument  and  judg^ 
ment  is  found  in  tlie  court-book  of  the  day,  of  which  X 
hare  obtained  a  copy  from  tiie  Rwtstrar's  office,  dated 
Wednesday.  Julv  10th,  1708.  From  that  it  appear^ 
aHer  a  numoer  or  couumI  bad  been  heard,  the  Court 
says,  **  Allow  the  demurrer."  Lord  Eldon  appears  to 
have  thought,  although  it  is  difficult  to  explain  it  in  the 
book,  that  the  demurrer  must  be  overruled ;  but  it  says 
rerv  plainly, "  Allow  the  demurrer ;  and  as  to  the  plea, 
let  it  stand  for  an  answer,  with  liberty  to  accept  and 
save  the  benefit  of  the  plea  until  the  heating.'*  I  hav* 
mentioned  that,  not  because,  in  my  judgment,  it  beara 
at  all  importantly  on  this  case,  but  BecMSe  I  thought 
the  information  might  be  acceptable  to  the  Bar.  I  must 
say,  that,  upon  the  whole  bUI,  Mr.  Brunei  and  Mr. 
Sanndere,  against  neither  of  whom  do  I  understand  tar 
relief  to  be  pray<Sd,  appear  to  me  to  be,  with  equal  fi^ 
ness  and  with  perfect  propriety,  made  parties  to  it  for 
the  purpose  of  tliat  discovery  which  cannot  be  obtained 
on  oath  from  the  Company.  The  consequence  is,  that 
I  overrula  each  of  tha  three  demurrers. 

Boil  «.  Falkkeb. — Dte.  19. 
SalkUor't  Uen—Attigimmt  o/Ikbt. 
A  JMt  ^  to  am  Attomof  Jbr  Coiti  mm^t  b*  mt^nei^ 
and,  if  U  it  auifftud,  tSt  AtmgnM  mu^  £e  tntUled  fa 
dormant  Lim  fw  that  DtU  at  oh  additional  SheuH^, 
By  the  Master's  report  in  this  ease,  and  from  the 
statements  at  the  Bar,  it  appeared,  that,  hy  an  Inden- 
ture, dated  25th  May,  1843,  Benjamin  Martindale,  soli- 
citor, assigned  to  Messrs.  Martin,  Stone,  &  Martin, 
bttokers,  ^1  that  the  debt,  whatever  mieht  be  the 
amount  thereof  then  due  from  Mary  Hannah  and  Mary 
Rebecca  F^kner  to  the  said  Benjamin  Martindale,  for 
costs  in  a  certun  suit  of  Falkner  v.  Maitheun,  stated  to 
amount  to  6002.,  or  thereabouts.  That  the  suit  of 
Falkner  v.  Mattkewi  was  for  the  redemption  of  tlu 
hereditaments,  the  subject-mattor  of  the  present  suit; 
and  that,  by  an  order  in  that  suit,  dated  S6th  ApriL 
1843,  it  was  dlreoted,  that,  on  payment  of  10/.  16«.  UC 
to  F.  F.  Findon  and  two  otiier  defaidanls  to  that  suU| 
F.  F.  Findon  and  all  other  proper  parties  should  con- 
vey the  same  hereditaments  to  the  pluntifb,  free  from 
the  m(»tgage-debt  and  charges  in  the  pleadings  in  that 
suit  mentioned,  and  should  cause  satisntction  to  be  en- 
tered up  on  a  certain  judgment,  and  should  deliver  up 
the  title-deeds  and  other  documents  relating  to  the  sua 
hereditaments.  That,  in  an  action  for  oosts  in  the  suit 
against  the  two  Falkuers,  Benjamin  Martindale  ob« 
talnad  a  Totdiot  for         and  cotta.  That  in  Jnaa^ . 
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1843,  Messrs.  Martin,  Stone,  &  Martin,  at  the  request 
of  Mr.  Martindale,  their  solicitor  in  the  suit,  attended 
at  the  office  of  Messrs.  Coverdale  &  Co.,  the  solicitors 
of  F.  F.  Findon  and  the  two  other  defendants,  whose 
taxed  costs  were  payahlo  as  hefore  mentioned,  and  there 
paid  to  Messrs.  Coverdale  &  Co.  10/.  16«.  Id.  and  the 
taxed  costs,  making  altogether  19/.  ]4<.  Oi.;  and  there- 
upon they  leceirea  the  title-deeds  from  Messrs.  Cover- 
due  &  Co.,  in  the  presence  of  and  with  the  approbation 
ofMr.MartindaIe,npon  an  ngreeinent  and  understanding 
previously  come  to,  that  Messrs.  Martin,  Stone,  &  Mar- 
tin dould  have  the  same  lien  on  the  title-deeds  for  the 
19/.  14t.  Od.,  and  for  the  plaintiff's  costs  in  the  said 
suit,  as  Mr.  Martindale  then  had.  That,  in  Hilary 
Term,  1846,  final  judgment  was  entered  up  in  the  action 
for  853/.,  and  was  registered.  That  Messrs.  Martin, 
Stone,  &  Martin  claimed,  by  virtue  of  alt  these  pro- 
ceedings, to  have  a  valid  and  subusting  lien  upon  the 
title-deeds  for  the  19/.  14f.  9d.,  and  634/:,  with  interest; 
and  alao  to  have  a  charge  or  incumbrance  upon  the 
faereditamenta  for  the  r^stered  judgment-debt  of  853/. 
■nd  interest;  but  the  Master  fbund,  that  the  said 
Heasn.  Martin,  Stone,  &  Martin  had  not  any  Uea  on 
the  nii  title^eeda,  not  being  a  charge  or  incumbrance 
ctn  the  said  hereditaments.  To  this  report  those  parties 
took  exceptions. 

Saaruton  and  T.  Steimtt  for  the  exceptions,  relied  on 
Sichardi  v.  Platel^  (Cr,  &  Ph.  79),  where  it  waa  held 
by  the  Lord  Cliancellor,  that  the  fien  of  a  solicitor  on 
the  papers  of  his  client  for  the  amount  of  his  bill  was 
equivalent  to  a  contract,  and,  therefore,  that  a  solicitor 
would  not  be  ordered  to  deliver  up  such  papers  until  he 
was  actually  paid ;  and  the  Lord  Chancellor  remarked, 
that  he  could  not  see  how  there  could  be  any  sound 
distinction,  on  this  point,  between  the  case  of  a  solicitor 
claiming  a  Hen  on  the  papers  triT  his  elient,  and  the  case 
of  any  other  creditor  who  held  a  security  for  his  debt ; 
and  that  liens,  which  existed  hy  the  custom  of  trade 
or  the  practice  of  a  profession,  were  equivalent  to  con- 
tracts; and  he  knew  of  no  distinction  inthe  law  of  liens 
between  that  of  a  solicitor  and  that  of  any  other  party. 

Bacon  and  C.  M.  Soupell,  for  the  plaintiff  in  the  suit, 
cited  Baker  v.  ffenderaon,  (4  Sim.  27),  in  which  the 
plaintiff  was  trustee  for  sale,  and  the  decree  directed  the 
estates  to  be  sold,  and  the  title-deeds,  which  were  in  the 
possession  of  the  plaintiff's  solicitor  for  the  purposes  of 
the  suit,  to  be  deported.  The  solicitor,  who  claimed  a 
lien  upon  them  for  his  costs  of  the  suit,  refused  to  pro- 
duce them,  but  the  Court  compelled  him  to  deposit 
tbem,  as  directed  by  the  decree.  [He  also  cited  Mid- 
dkim  r.  Hill,  (1  M.  &  S.  240).j 
'  Glam  and  Modiedl  appeared  for  other  parties, 
'  KxiOHT  Bbdcb,  v.  C. — If  the  law  allows  the  asugn- 
ment  of  debts,  a  debt  due  to  an  attorney  for  costs  may 
he  assigned ;  and  if  it  is  assigned,  the  assignee  may  he 
entitled,  in  some  measure,  to  the  dormant  lien  for  that 
debt  as  a  conditional  security.  For  that  purpose,  it  is 
not  very  important  whether  the  deeds  are  in  the  hands 
of  the  original  creditor,  or  of  the  assignee  of  the  cre- 
ditor. Now  I  cannot  agree  tliat  Messrs.  Martin,  Stone, 
&  Martin,  the  bankers,  have  not  a  lien  which  is  not  a 
charge  or  incumbrance — that  is,  a  dormant  Hen— merely 
because  it  was  a  debt  due  to  an  attorney,  for  which  he 
had  (if  he  had)  a  lien  on  the  deeds.  Then  comes  the 
question  whether  he  had  tliat  Hent  And  it  is  a  ques- 
tion of  some  difficulty ;  but  I  am  not  prepared  to  say, 
that,  if,  in  the  traiuBction  at  Mr.  Coverdale's  office, 
it  was  competent  to  Mr.  Martindale  to  acquire  poe- 
Ms^n  <rf  the  deeds,  the  mere  cireumstanoe  that  he 
was  present,  as  well  aa  the  banker's  clerk,  and  they 
were  passed  to  the  banker's  clerk  with  his  approba- 
tion, he  being  present,  without  touching  the  deeds, 
womd  create  a  uen.  It  may,  possibly,  m  a  question 
of  Mme  difficulty,  whether  Martindale  could  acquire  a 
41<ii  upon  the  desds  at  alL   That  is  « totally  dlatinot 


point;  upon  that,  I  rather  think  there  should  1m 
investigation.  Whether  Martindale  had  the  powe 
receiving  the  deeds,  may  be  a  question  of  some  imp 
ance.  The  prudent  course  is,  not  to  allow  or  oven 
the  exception,  but  refer  it  to  the  Master  to  review 
report. 

-     CASES  IN  BANKRUPTCY. 
Ex  parte  Newtov,  m  fw  Newton. — Dee,  4. 
S^^w  to  Flat  toh  Creditor^  Aw^iue. 
A  Solicitor  was  petUiming  Creditor,  and  sole  Oreiilc 
Aitignee,  and  Solicitor  to  a  Fiat,  which  was  issued 
1832.    TheBanlrupt  petitioned  Sixteen  YeanaA 
vxtrda  for  a  re-audit  of  Aecounttt  in  whiA  Bilb 
Cotte  had  been  allowdy  and  the  same  toas  ordered. 
This  was  the  petition  of  the  bankrupt,  praying  a 
audit  of  accounts,  principally  relating  to  tlie  allowai 
of  the  bills  of  costs  of  Mr.  Moss,  the  solicitor  to  the  fi 
who  had  acted  as  sole  assignee  also  from  the  date  of  t 
fiat  in  1832,  to  the  appointment  of  official  assignee 
1843,  and  who  was  also  the  petitiouinf;  creditor.  T 
petition  stated  that  assets  had  been  realised  sufficient 

Eay  20s.  in  the  pound,  of  which  10«.  in  the  pound^  In 
een  already  paid  to  the  creditors,  and  the  remaind 
was  ready  to  be  applied  in  the  same  way ;  and  that  i 
the  other  creditors  had  ureed  to  accept  payment 
their  debts  in  full ;  but  the  respondent  regoired  to  I 
paid  interest,  and  accordhigly  a  sum  equal  to  4/.pe 
cent,  on  his  debts  had  been  provided. 

Swanston  and  Tripp  supported  the  petition,  saying; 
tliat  it  was  out  of  all  question  for  a  gentleman  to  set  v 
such  multifarious  capacities,  as  petitioning  credito: 
sole  assignee,  and  solicitor  to  the  fiat ;  and,  therefore,  th 
allowance  of  the  accounts,  in  which  appeared  iienucon 
sisting  of  bills  of  costs,  was  equally  impossible  to  remau 
without  review  and  re-audit. 

Bacon  and  fK«Jrf«r  admitted,  that,  as  a  general  tni 
salutary  rule,  such  a  case  required  the  re-audit  of  thi 
accounts;  but  the  present  case  was  one  of  such  pecabai 
circumstance^  tliat  the  Court  would  permit  the  ac- 
counts to  stand.  The  respondent  did  not  aeek  to  take 
on  himself  the  burthen  and  responsibility  of  aangiiM, 
but,  on  the  contrary,  it  was  forced  upon  nim  agunsttaii 
will,  the  commlssioDera  of  that  day  deemhig  the  ap 
pointment  inevitable,  there  being  at  that  time  no  cre- 
ditor who  could  be  called  upon  to  act  but  the  respond- 
ent. After  a  period  of  sixteen  years,  tlie  Court  wonw 
not  require  a  re-audit,  the  more  especially  as  it  was  not 
denied  that  the  present  most  satinactorv  result  of  we 
accounts  under  tne  bankruptcy  was  solely  attributable 
to  the  most  excellent  management  of  the  responaent  m 
his  twofold  character  of  solicitor  and  asdgnee;  and  tliat 
fact  waa  attested  by  the  affidavit  of  the  official  aangne« 
appointed  so  long  after  the  bankruptcy  aa  1849. 
Knight  BaucB,  V.  C— The  petitioner*B  meritsoa  »» 


so  incongruous  as  those  of  solicitor  to  a  fiat  and  sole 
ditors'  assignee  under  that  fiat.  I  am  of  opinion  tn» 
the  bills  must  be  reviewed;  and  the  commismna 
must  take  into  the  account  the  double  ponticm  «  |^ 
respondent  The  petition  must  stand  over  to  await  tn« 
conunisuoner's  certificate. 

VICE-CHANCELLOR  WIGRAM'S  COURT. 
Shith  v.  Palmer.— 2>ec.  23  and  Jan.  12. 
Otmtlructiom  of  WUl—Lfffal  Representatiee  or  Btfit- 

sentativet—Next  ofKin—ExeaOort, 
The  Testator  ^  his  Will  gave  his  Beat  and  Perion^ 
Estate  to  IVusteeSy  won  Thut  to  pay  (Ae  » 
Wi^f^Ufk^m^aJ^  *«•  l>«eMs  10 
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mpp^  a»  Ptoceedt  tcpoa  TntsU  wUck  dedared 
«K  a»  fiUmtu^  WorJ$:~-**And  the  Moaw  (Amee 
mriaiBg  ^mU  mmd  do  pay^  Hatr^uU,  and  divide^  and  I 
4*  Aemf  give  and  beqtuatA  tie  tamtt  in  manner  fol- 
im^mjh  tUat  i>  to  wy,  one-tkird  Part  or  Share  thereof 
mmtmmgCMuiHj.S.^  if  ke  ^alt  be  then  Itvinct  ^  if  he 
wkmit  he  titm  dead^  urnto  kie  Ugal  Reprrtmt^ive  or  Re- 
fremmtatittt,  ifwutre  than  one,  S^are  and  Share  alHe." 
ne  mtier  Two~tAirdi  were  given  to  Two  other  Onuint 
ef  lie  Tatator  rexpeetiv^,  in  the  tame  Terms.   J.  S. 
irnW  cA«  TVafolor,  and  died  m  the  Lifetime  of  the 
Wii»m:~HeU^  that  tie  One-third  of  the  Proceeds  of 
Ae  Eatate  fieen  to  J.  S.  pasted  to  hit  Next  of  A't»,  ac- 
turiuij  I*  tie  Statute  of  DittribiUunUt  living  at  the 
JimammefJ.S. 

WUttuB  Findlay,  by  hU  wtU,  after  bequeathing  cer- 
tiA  ^arifir  and  pceaDiary  Iq^iea,  gare  all  his  real 
awl  fsfiBiiil  estate  to  tnutees,  upon  tmst  to  inTest 
tM»  paaoaaX  estate  and  pay  the  dividends  arisioff  from 
•Dck  iBTectment,  and  the  rents  and  profits  of  His  real 
estate,  to  hts  wife  for  life,  who  was  to  pay  thereout  an 
uvnij  to  the  testator's  servant.   The  will  then  pro- 
cuAaAaafoUowe: — "And  from  and  after  the  decease  of 
nyaU  wife,  then  apon  further  trust,  tliat  they,  the  said 
J.PaUanaad  J.Inois,"  fthelmstees)  "or  the  survivor 
of  tkem,  w  kk  kdn,  sfaaJl  and  do  sell  and  dispose  of  ray 
and  real  estale,  by  public  sale,  at  and  for  the  best  price 
wmd  moft  money  that  can  be  reasonably  had  or  got  for 
the  mxte,  sabject  nevertheless  and  charged  with  the 
ami  annttT,  nid  shall  and  do  convey  the  said  premises 
to  the  pmcbaser  or  purchasers  thereof,  and  receive  and 
pve  Rceqtts  for  the  purchase-money.  And  my  will  is, 
tkatawh  porchaser  or  parchasets  shall  not  be  after- 
wwds  answerable  or  accountable  for  the  application  or 
■hMpplii  atlon  of  such  porchase-money,  but  that  the  ' 
Mcu^  or  receipts  of  my  said  trustees,  or  the  survivor 
oCtken,  or  bis  heirs,  shall  be  a  good  and  sufficient  dis- 
to  sttdi  purchaser  or  purchasers  for  so  much  as 
ikalTbe  expressed  in  sncli  receipt  or  receipts.   And  the 
Mary  fnem  thence  arising,  and  also  the  money  at  in- 
tawttf  •bail  and  do  pay,  distribute,  and  divide,  and  I  do 
Aocfrjgive  and  bequeath  the  same  in  manner  following, 
ttat  is  to  aay,  <»e>uiird  part  or  share  thereof  unto  my 
mna  Jaws  SCndian,  if  he  shall  be  then  living,  bnt  if 
WAa&bathsn  dead,  unto  his  legal  reprewntative  or  re- 
jtmmittSnn,  if  more  than  one,  share  and  share  dike ; 

eAa  thM  part  or  share  thereof  nnto  my  eoudn 
WttBam  Shaaka,  if  he  shaU  be  then  living,  bat  if  lie 
aftafl  be  tbea  deai^  unto  his  l^pil  representative  or  re- 
pfiBuiCatiiui,  if  more  tban  one,  share  and  share  alike ; 
ad  tkc  maaining  third  part  or  share  thereof  unto  my 
coMBChulcB  Smith,  if  he  shall  be  then  living,  but  if 
beAall  he  tfaeo  dead,  nnto  his  legal  representative  or  re- 
rnBalaliiij,  if  more  than  one,  share  and  share  alike. 
And  I  Wwby  nominate  and  appoint  my  said  wife  sole 
gwafais  of  this  my  will."  Thetestatordiedlearinghis 
viisw  ad  his  three  consins,  James  Strachan,  William 
S^mb,  md  Charles  Smith,  surviving.  James  Straclian 
md  WUGam  Shanlu  afterwards  died  in  the  lifetime  of 
tt«  widow,  Cbariea  Smith  alone  snrviving  her.  The 
WiiUuB  was  as  to  who  were  the  parties  entitled  to  the 
aana  ei  the  re^doary  eetate  given  to  the  testator*! 
rrwiwiM,  James  Strachan  and  William  Shanks,  who 
had  yicdeeeaaed  the  widow.  The  qaestions  were,  first, 
vhethcr  such  shares  belonged  to  the  respective  execu- 
ien  ei  the  l^ateea,  or  to  ueir  next  of  kin ;  secondly, 
if  t«  the  next  of  kin,  whether  to  the  next  of  kin  ac- 
eerdiag  to  the  Statute  of  Distributions,  or  to  the  next  of 
kia  by  conaangninity ;  and,  thirdly,  whether  to  the 
Mxt  offciB  Uvii^  at  the  deatha  of  the  Icfateea  req>ect- 
n^^or  to  thoae  Unng  at  tha  death  of  the  tcatator's 

ne  SaHeAor-GeKeral,  2>mHimon,  Wattert,  BUmdell, 
^•Ml^a,  ssd  £lder(im  appeared  for  the  different  parties. 
Mia  ring  eaaet  were 


(6  Sim.  148);  Cotton  v.  Cotton^  (2Btav.  G7)\  Longr, 
Jilaciall,  (3  Ves.  jun.  48ft);  Holhway  v.  lioUowaf^  (3 
Ves.  401 ) ;  DriAje  v.  Ahbott^  (3  Bro.  C.  C.  224 ) ;  Walter 
v.  Afarguis  of  Camden^  (12  Jur.  ti3i  ;  S.  C,  17  Law 
Joum.,  N.  8.,  488);  ^atnef  v.  Ottey,  ( 1  My.  &  K.  465); 
Ej/re  V.  ifaridcn,  (2  Keen,  554);  Crowdcr  v.  Stone,  (3 
RU88.217);  Taylor  v.Beverlev,  {I  Coll  im);  Nicholson 
Y.  mison,  (14  Sim.  549);  'Oorbyn  v.  French,  (4  Ves. 
418);  Tidu>eliv.Atiel,(aUa<i3.iOS);  Philips  v.  Garth, 
(3Bro.  C.C.64);  Richardson  v.  Richardson^  (14  Sim. 
526);  Booth  v.  Vickars,  (I  Coll.  6);  Bennett  v.  Aferrt- 
man,  (6  Beav.  360);  McGregor  v.  McGregor,  (2  Colt. 
198);  Hawet  v.  ^awef,  (2  Keen,  646);  Merrsem  v.  Col- 
UU,  (8  Beav.  386). 

Sir  James  Wioram,  V.  C,  said,  that,  at  the  close  of 
the  aignment,  he  had  stated  it  to  be  his  opinion  that 
the  words  legal  representative  or  represcntaUvca,'*  in 
die  will,  meant  next  of  kin,  and  not  executors  or  ad- 
ministrators. He  was  also  of  opinion  that  tliose  words 
meant  next  of  kin  according  to  the  Statute  of  Dietii- 
liutions.  The  words  in  Elmsl^  v.  Youn<f  (2  My.  Hi 
K.  82,  780)  were  "  next  of  kin,"  and  not  '*  legal  repre* 
sentatire,"  ns  in  the  case  before  him ;  but  Booth  r. 
Vickars,  (1  Coll.  11),  Walker  y.  Lord  Camden,  (12  Jur. 
932 ;  17  Law  Joum.,  N.  S.,  488),  and  the  cases  collected 
in  2  Jarman  on  Wills,  39,  were  all  binding  authorities  in 
&vour  of  the  construction  adopted.  The  only  difficulty 
in  the  case,  therefore,  arose  upon  the  third  question, 
namely,  whether  the  gift  was  to  the  next  of  kin  living 
at  the  respective  deiUlu  of  James  Strachan  uid  Wil- 
lUtm  Shanks,  or  to  tlieir  next  of  kin  living  at  the  deaUi 
of  the  widow.  To  explain  the  grounds  of  his  jadgraent 
upon  that  question,  and  confining,  for  that  purpose,  the 
observations  to  the  bequest  to  James  Stracnan,  he 
would  Boppose,  in  the  first  place,  tliat  the  gift  had  been 
to  James  Strachan  simpHctter,  without  the  addition 
of  the  words  if  then  living,"  and  without  any  nft  by 
way  of  substitution, — would  James  Strachan,  ui  that 
case,  have  taken  a  vested  or  a  contingent  interest!  The 
whole  estate,  in  the  case  supposed,  would  have  been 
diapcwed  of  by  way  of  present  gift,  with  simple  words  of 
remainder;  the  interest  of  James  Strachan  being  post- 
poned, as  is  commonly  said,  for  the  convenience  of  the 
estate.  Then,  would  such  a  gift  be  rendered  contingent 
by  the  nae  of  tlie  words  "  if  then  livinff,"  referrii^  to 
the  death  of  the  widow,  coupled  with  the  terms  tilt  th« 
gift,  namely,  the  terms  expressed  by  the  words  "pay, 
distribute,  and  divide T'  He  thought  not;  bnt  that 
the  interest  would  be  vested  in  Strachan  at  the  death 
of  the  testator.  The  word  **then"  would  be  satisfied 
by  referrii^  it  to  the  time  when  Strachan  was  to  be- 
come interested  in  possession,  without  supjioeing  that 
the  vesting  was  intended  to  be  postponed.  And  where 
the  gift  was  made  the  subject  of  successive  limitations 
to  one  for  life  with  remainders  over,  it  was  immaterial 
whether  the  future  gift  was  expressed  by  mere  words 
of  remainder,  or  in  a  direction  to  "  pay,  distribute,  and 
divide."  The  view  of  the  Court  upon  such  cases  had 
been  explained  in  Leeming  v.  Sierratty  (2  flare,  17); 
PooMoM  T.  Qregoiy^  (4  Hare,  398;  S.  C,  9  Jur.  17A). 
The  case  of  BaUford  v.  KdMi  (3  Ves.  jun.  363)  was 
sometimes  cited,  as  shewing  that  a  future  gift  expreaaed 
in  the  words  **  pay,  divide,  and  distribute,"  or  in  similar 
terms  of  eift,  was  contingent  by  force  of  those  expres- 
sions. Upon  examination,  however,  it  would  bo  found 
that  the  Lord  Chancellor,  in  his  judgment,  proceeded 
upon  this,  namely,  that  the  future  gift  of  the  capital  of 
the  stock  was  a  distinct  and  separate  gift  fi'om  the  pre- 
vloua  bequest  of  the  dividends;  or,  in  other  words,  that 
the  case  should  be  treated  witli  reference  to  the  gift  of 
the  capital  precisely  in  the  same  way  as  if  there  had 
been  no  previous  gift  of  the  dividends.  That  view  suf- 
ficiently distinguished  that  case  from  tlie  common  case 
of  successive  limitations  of  the  same  subject-matter  of 
gift  to  one  person  for  lift,  and  afterwards  over  to  others. 
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whether  such  gift  over  vas  in  words  simitar  to  those 
used  in  the  wul  before  him,  or  in  anr  other  temiB. 
The  case  of  Fawdrty  v.  Oeddea,  (1  R.  &  M.  203), 
though  sometimes  dted  as  o^>i>oaed  to  the  obserratioiu 
iriwh  had  been  made,  was  dutingriished  by  its  circnm- 
stances  from  the  case  nnder  consideration.  Blr.  Jar- 
man's  observations  npon  that  case,  in  his  Treatise  on 
Wills,  (vol.  1,  p.  744),  were  worthy  of  attention,  and  to 
the  effect,  that  the  consequence,  in  fact,  of  holding  that 
a  gift  of  that  description  was  a  contingent  ^ift,  would 
be  to  render  the  terms  of  the  clause  of  substitution  in- 
accurate throughout.  If,  however,  words  of  present 
gift  were  necessary  in  order  to  malce  the  future  gift 
vested,  he  must  observe  that  in  the  will  then  before 
him  such  words  did  occar.  The  testator,  after  the  di- 
rection to  pay,  distribute,  and  divide  the  proceeds  of  the 
estate,  had  gone  on  to  say,  *'  And  I  hereby  give  and  be- 
queath the  same  in  mamier  following."  Stopping  short 
<n  the  sabaUtutionary  gift,  no  doubt  the  mi  would  be 
Tested.  Noi^  if  the  Bnutitatiouary  gift  had  been  aim- 
ply  a  gift  to  B.J  in  case  Strachan  were  dead,  at  the  de- 
cease of  the  widow,  it  was  admitted  that  the  interest  of 
B>  would  be  contingent  during  the  joint  lives  of  Strachan 
and  the  widow ;  but  if  Strachan  had  died  in  the  lifetime 
of  the  widow,  the  interest  of  6.  would  then  have  become 
Tested.  In  like  manner,  if,  instead  of  supposing  the 
snbetituted  legatee  B.  to  be  a  single  individual,  the  gift 
in  substitution  had  been  to  several  legatees  as  tenants 
in  common,  those  legatees  would,  for  the  same  reason, 
have  taken  a  vested  interest  on  the  death  of  Strachan 
in  the  lifetime  of  the  widow.  It  had,  however,  been 
amtedf  that  in  a  case  of  a  gift  to  a  class  the  nde  was 
ouawise,  and  that  the  Court  would  read  the  gift  to  a 
elass,  where  the  |^ft  was  subsUtutiooary,  as  a  emitingent 
nft  to  such  of  the  class  as  were  living  at  the  time  of 
distribution,  namely,  the  death  of  the  widow.  That 
aach  a  rule  of  construction,  arbitrary  in  some  sense,  was 
not  required  b^  the  words  of  the  will,  could  not,  he 
thought,  be  demed;  but  still  the  rule,  if  it  existed,  must 
be  followed.  The  subject  had  been  noticed  by  Mr. 
Jannan  in  his  Treatise  on  Wills,  ( vol.  2,  p.  105),  where 
the  construction  contended  for  as  to  the  class  was  said 
to  be  hardly  reconcilable  with  the  principles  of  analo- 
gous cases,  and  was  characterised  as  peculiar  to  clauses 
of  sobstitntion  in  favour  of  children.  The  only  cases 
there  referred  to  were  Ejfre  v.  Martdm  (2  Keen,  560) 
and  Orowdtr  v.  StoiUy  (3  Ruas.  217);  in  the  former  of 
which  the  eondunon  of  the  Court  was  justiSed  by 
wwds  of  reference  eont^ned  in  the  gift  to  tne  children, 
to  the  anterior  gift  to  the  parents;  and  in  Uie  latter  <^ 
which  the  judgment  proceeded  upon  what  the  Court 
orairidered  the  true  construction  of  the  words  of  the 
will.  He  had  also  been  referred  to  the  cases  of  Bennett 
T.  Jfsrrvmon,  (6  Beav.  360),  Booth  v.  Vkhars,  (1  Coll. 
6),  and  McGregor  v.  M*6regor,  (2  Coll.  198).  Those, 
however,  were  all  cases  of  children  substituted  for  their 
parents,  to  which  special  case  Mr.  Jsrman  considered 
the  rule  to  be  confined.  Ue  could  not  think  that,  in 
either  of  those  cases,  the  learned  judges  by  whom  they 
were  decided  had  intended  to  recognise  any  such  ab- 
stract rule  as  that  contended  for,  as  applicable  in  all 
eases  of  wills.  On  Uie  contiwy,  tlieir  j  ndnnent  turned 
entirely  on  the  spedal  wording  of  the  wills  which  were 
before  them.  ITiion  the  whole,  he  was  of  opmion  that 
ke  diottld  be  ^ving  an  arbitrary  construction  to  the 
words  of  the  will  if  ne  did  not  hold  that  the  legacies  to 
the  testator's  cousins  rested  upon  the  death  of  the  tes- 
tator. The  decree,  therefore,  would  be,  that  the  por- 
tions of  the  residue  given  to  Strachan  and  Shanks  re- 
Ipectively  belonged  to  their  respective  next  of  kin,  ac- 
eording  to  the  Statute  <tf  Distnbutbui^  lii^og  at  weir 
leqwctive  deaths.. 


COURT  OF  QUEEN'S  B£KCH. 
SITTINGS  IN  BANC  AFTER  TRINITY  TEW 

Dos  d.  Gbobob  Earl  of  Egbbuont  v.  Luion 
Jufy  12,  1848. 

A.t  Tenant  /or  Life,  under  a  Poieer  of  leatmgt  a 
in  1761,  granUd  a  Lease  to  the  2>efendaiU  t» 
Jn  1844,  after  the  Death  of  A.^  and  be/ore  Stat. 
Vict.  c.  112, 6.,  the  Revereioner,  brought  JSfedm 
the  Oround  Aat  the  Lease  was  not  tsarranted  ■ 
Pou)er.  It  ameared,  that,  ^  a  Marriage  Stttk 
in  1708,  a  Term  of  1000  Year*  was  created  i 
Pr<q?ertjf  in  quettion  far  certain  Purpofee,  osd  tl 
attend  the  InAeritance;  and  that^in  anjndentwti 
let  March,  1757,  the  Indenture  erwOtng  As  Ten 
recited,  thenee^  (Hgeels  <^  the  Trust  wereM 
to  he  $atUfisA,and  the  Executor  of  the  surviving  71 
of  the  Term  was  repaired  to  assign  it,  to  ottm 
Inheritane$:~-Held,  first,  that  the  Surrender  i 
Term  wai  net  to  be  presumed;  and  that  O.  em 
recover  on  a  Demise  t»  his  own  Name. 

Secondly,  that  Defendant  was  not  estopped  from 
up  Term,  as  he  did  not  there^  deiyr  the  i 
Title  of  the  Letter  of  the  Plaintiff,  but  insiited 
the  prior  legal  Title  of  a  Trustee  of  a  Term  t 
for  the  PreteetiMoftke  Estate  t^UwLmsor 
Plaint^- 

At  the  Trialt  upon  the  Xon-produetion  <f  tie  M 
ereatingthe  Term,  and  the  InaentwereeitmgliatlM 
after  Notice  topndweythe  Z^^endant^ferOe  Pmpt 
of  giouig  eeeondary  Evidence  <^  tkiue  Dttit,  mB 
twon  the  Solicitor  of  a  Person  uulo  had  pt'^oiei 
Eechange  tome  Pn^ter^  with  6^  hut  toliol  Ascto 
had  not  been  auried  into  effeett  to  produce  an  Abdn 
of  the  Deeds;  he  taidlhathe  hadnot  received  Inttn 
tiont  frcm  his  Client  not  to  produce  tt,  and  that  it » 
reads  to  do  to.  if  the  Judge  thought  that  he  osgU 
produce  it.    :n»  Judge  thot^  that  there  wat  M  ti^^ 
eientreatonwI^heMftddHet: — Meld,  right. 
Ejectment  for  a  messuage  and  premises  at  WUlito 
in  the  parish  of  St.  Decuman's,  in  the  county  of  Soon 
set.   On  the  trial,  before  Wightmon,  J.,  at  the  Some 
setshire  Summer  Assizes  in  1844,  it  appesied  thi 
George  O'Brien,  Earl  of  F^mont,  uncle  to  the  im 
of  the  plaintiff,  by  indenture  of  lutse,  dated  the  » 
March,  1826,  under  a  power  of  leasing  contained  m  B 
will  of  Charies  Earl  of  B^mont,  his  father,  dstsd  tl 
31st  July,  1781,  for  the  conaidorations  f""*"  "* 
tioned,  Mittiaad  the  premises  in  questi<m  to  the  de» 
ant  for  the  term  of  ninety-nine  years,  detenranable  i 
three  lives,  at  the  yearly  rent  of  at.  6d.,&c  Tbethr 
lives  were  still  continuing.   The  action  was  bronght  c 
the  ground  that  the  power  of  leasing  was  not  w«l<* 
cnted,  and  the  particulars  of  the  objections  given  mat 
a  judge's  order  were— That  the  ancient  and  accwtoBJ 
rent  wasnot  reserved;  that  the  premises  were  not  bwwJ 
leased  in  the  above  lease ;  and  that  the  lease  omiUed  U 
covenant  to  perform  snit  and  service  at  the  lord  b  MOI 
and  other  usual  and  reasonable  covenants  (spwiSw  ' 
the  particulars  of  objections).    At  the  close  of  O 
plaintiff's  case,  the  defendant's  counsel,  in  P"'™^^! 
a  notice  to  produce  given  to  the  lessor  of  the  piamw 
called  for  a  deed  dated  Jaw,  1708,  being  tiie  m"™? 
aettiement  of  Sir  WUliam  Wyndham,  father  of  Ch«K 
Eari  of  Egremont,  whereby  a  term  of  1000  ye«»  *• 
created  for  raising  a  jointure  for  Lady  Wyndham, 
12,0002.  for  yoanger  children,  by  sale  or  mort(fSge  « 
certain  manors  and  lands,  including  J"?™'*?-, 
question,  and  to  attend  the  inheritance ;  and  also  a  a» 
dated  the  1st  March,  1757,  in  whidi  Uis  e»w*^2LS 
the  term  of  1000  years  was  recognised.   It  ^P*"!* 
that  the  deeds  were  in  the  possession  of  a  moi'w'T 
and  the  olerk  of  hU  Bolksitor,  who  attended  with  t^" 
court,  in  obedienee  to  a  aabpADa  dooes  tecgn>»  "||^ 
to  produce  them,  in  punuaoe  of  UutmotioM  nmi» 
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the  wrtgagee  and  his  principal.   Thereupon  the 
(t&d  Mr.  Bower,  the  BoUdtor  of  a  party 
c«atnctc<l  witii  Lord  Egremont  for  an  ex- 
of  laib;  who  stated  that  during  the  negotia- 
'lic■^  «n  ibabtct  ef  the  Earl  of  Enemont's  title 
been  ddirered  to  him  in  the  mmftl  wa,y  to  peruse 
Sfr^rran,  ud  it  TcniuiKd  in  his  poeKflBioD,  the 
jmdt  Ht  harbg  heat  jet  eonipletod.    Thia  ab- 
1  -wm  tafcnd  u  Mondary  endcnoe  of  the  eon- 
t£  lit  tedi  in  qimtkm.  Mr.  Bower  eud  that 
'  BO  hutnutiou  from  his  client  aa  to  the 
af  the  ahttracL  and  that  he  would  do  as 
^Rctcd  him.  He  wd  his  client  ^aa  equita- 
ad  daimed  to  be  entitied  to  the  beneSt  of 
euwtriei  af  exch&i^;  and  ultimately  he  refused  to 
imat  tk  ahtract  nnlcn  Ha  judge  directed  him  to 
a».   T%r  eooBsel  for  the  \moT  of  the  plaintiff  oh- 
ted,  ibde  abstract  coiutituted  the  title-deeds  of 
witw^'i  tBettf  and,  therefore,  onght  not  to  be  pro- 
Tie  levned  jodgt  tben^t  that  BIr.  Bower 
to  pvdvce  it,  iai  it  ma  aceordinsly  nven  in 

 St.  B  ^ip^ared  from  the  abstract  that  the  mar- 

i^B.M*^»ert  created  a  term  of  1000  years,  which 
hk  trastecs,  ia  taut,  amongst  other  things 
iv       HfiOBi  portions  for  ymmnr  Miildren.  There 
-nn  tww  yvBBKT  diOdrea  of  tnia  marrfaffe,  Percy 
Offtte  Ari  «  Tfaoraond  and  f3izabeth  Wyndhain. 
Mai  St  WBfinn  Vyndham,  by  his  will,  dated  the  29th 
Jbirfi,  I8M^  aj^KMDted  10,000/.  to  his  daughter,  and 

 te  Ins  soa  Percy  O'Brien.  The  deed  of  the  1st 

1757,  waa  nuide  between  George  GrenTille, 
_  Elizabeth  his  wife,  danchter  of  Sir  William 

'WjiidKf*',  Bart^  fthen  deceased),  of  the  first  part, 
f^cr  Wywibam  O'Brien  Earl  of  lliomond,  her  bro- 
ftaz/of  the  second  part,  and  Charles  Earl  of  Egremont 
^fl^  ftfwl  port,  being  a  release  to  the  trustees  of  Mr. 
^  Hn.  GieariQe's  marria^settlement  of  10,0002., 
I^rfte  add  llfcOOW.  appointed  to  Mrs.  Grenville  by 
fa  Uff,  Sr  Wwxm  Wyndham,  onder  a  power  of 
'  lo^  Tida  deed  fMmtwned  a  direction  ^at  the 

 gadmuiiafaator  of  the  BOTTiTtiHF  trvstee  of  the 

Asdd  assicu  tbe  aaane  as  the  said  Charles  Earl  of 
riunra  af^tnt.   Mr.  Bower  proved  that  he 

 the  deeds  m  question  with  the  abstract  in  the 

wnlwqr;  aad  also,  tnat  it  had  been  agreed,  on  the 
tmtj  im  b  client,  that  the  term  of  1000  years 
ibDM  be  aaij^  to  a  trustee  for  the  purchaser,  and 
toMtadAtiahaiiRnce.    It  was  further  objected  that 
&  ddSndi^  who  had  been  let  into  possession  by 
Qsngt  O^fieD,  Eaii  of  Egremont,  could  not  set  up  the 
Ibb  yiM  the  lovor  of  the  plaintiff,  who  claimed 
'■da  wme  setdexnent.  The  warned  judge  admitted 
fteendaee,aiid  directed  aTerdiet  fiwthe  lessor  of  the 
^iiitil^  nerring  ieavv  to  the  defendant  to  more  to 
abra  wait  or  a  Terdict  for  the  defendant.   In  the 
MnWMkhaefaBaa  Tenn,  (Nor.«), 
HmSit  Sojl^  obtained  a  rale  nin  accordingly, 
MvAcd.  I%€jBari  of  Berkd^y  t.  The  AnMMop  of 
iM,  9  &«t,  86,  90,  96),  or  for  a  new  trial,  on  the 
tnodtbat  tbe  leaae  af  18S6  was  inralid.   The  jodg- 
wat  of  the  Coort  nndera  it  unnecessary  to  report  the 
afm^  <n  the  latter  poinL  And  on  the  blowing 

ffisiliir  t^T^*~*^  *  rale  nia  for  a  new  trial,  on  the 
giMd  sf  the  improper  adaaiasion  of  aeoondary  eridenoe 
rfttstmt  tem. 

b  Miibailiiias  Term**  1846,  the  mles  wm  argued 

ftsakaliff    rimti  thraTT«lTrrt"TTi"']'-"pT--fyrr'ri"r-1 
'       aee.  It  waa  tlM  dvty  of  Hk  solicitor,  who  had 
lEiiaaUiitlinaiafmai  hinrHmtj  tn  rnfnim  tn  prn 


'>n.»,bebnX>ord 


,  C.  J.,inUaM,  Ctderidge, 


dnoe  it.  [  Wiffhtnatiy  — His  client  had  no  title  to  tin 
property  to  which  the  abstract  related.  I  thought  tha^ 
as  his  client  did  not  object,  he  oagfat  to  prodnoe  it.J 
Connsel  hare  a  right  to  be  heard  upon  such  an  o^ection. 
(Itezv.  lfW^,lM.&Rob.a90,3ei).  [LordiJlensMaL 
C.  J. — There  I  allowed  the  rieht  upon  the  authority  of 
a  case  in  which  it  was  said  Hoiroyd,  had  allowed  It.] 
If  a  deed  with  an  insnfficient  stamp  b  ofieied  in  eri* 
deuce,  the  counsel  for  the  opporite  party  have  a  right 
to  object  to  ita  hetng  siren  in  eridenoe,  though  an  un- 
stamped instrument  is  not  Inralid  in  Hseir.J  [They 
cited  MantOK  r.  jDomuv,  (1  Adol.  &  Ell.  31);  2>isijei 
T.  Waten,  (9  Mee.  &  W.  608);  2h>e  d.  The  Earl  ^ 
EffrmoiU  r.  2>af«,  (3  Q„  B.  Bee.  009).  [Lord  Denwum, 
C.  J. — Counsel  ma^  be  heara  upon  the  point  if  the 
psrty  to  the  suit  is  interested  in  objecting  to  it.]  Th« 
lessor  of  the  pluatiff  had  such  an  interest  m  this  mattes 
as  entitles  bim  to  call  upon  the  Court  to  review  the 
deciuon  of  the  judge  at  Misi  Prius,  and  if  the  evidence 
was  wrongly  admitted,  it  is  ground  for  a  new  trial  or  a 
noDBuit.  (ihe  d.  Pet€r  r.  WatHnSy  (3  Bing.  N.  C.  421; 
4  Scott,  lfi6).  A  party  has  a  right  to  prepare  for  tha 
trial,  relyiiw  on  tne  artifidal  rules  which  have  been 
framed  nr  the  purposes  of  administering  justice,  and 
presuming  that  the  judge  will  decide  accordingly.  The 
plaintiff  may  have  had  a  surrender  tlie  term,  which 
it  would  hare  been  expenrire  to  prove,  and  he  rai^ 
have  abstained  from  preparing  the  proof  of  it,  because 
he  relied  on  a  rule  which  would  prevent  the  term  from 
being  given  in  evidence  ag^nst  him ;  or  the  party  who 
possessed  the  deed  which  would  prove  tbe  existence  of 
the  term  may  have  told  him  that  he  would  not  pro* 
dnce  it.  Secondly,  the  tmn  does  not  destroy  the  right 
of  action.  The  defendant  was  estopped  from  setting  op , 
the  term  against  the  remaioder-man,  by  whom  be  was 
let  into  possession.  Charles  Earl  of  £^remont,  in  his 
will,  assumed  to  deal  with  all  the  property  mentioned 
in  it  as  owner  in  fee;  carving  oat  of  it  a  variety  at 
estates,  and  making  George  O'Brien,  Earl  of  Egremont, 
tenant  for  life.  The  lease  made  by  him  does  not  refer 
to  the  leasing  power;  but  it  was  not  void  in  its  incep- 
tion, and  was  good  during  the  life  of  the  tenant  for  life. 
Tlie  plaintiff  cannot  contend  that  the  lease  was  not 
made  according  to  the  leasing  power,  or  that  the  Earl  of 
Egremont,  in  1761,  had  no  right  to  grant  in  fee,  because 
he  is  estopped  from  denying  the  title  of  the  party  who  let 
him  into  posBession.  (Sarwiet  d.  Majfor  of  RiA- 
mond  V.  Thompton^  7  T.  R.  488;  Due  d.  Oiimief  r. 
WhUroe^  1  Dowl.  &  Ry.  N.  P.  C.  1;  S.  C,  2  Harr.  Dig. 
"  Landlord  and  Tenant,"  3695 ;  Bkie  v.  /brter,  8  T.  B. 
^).  The  lessor  of  the  plaintiff,  Geor^  Earl  of  Egre- 
mont,  would  have  been  estopped,  by  his  aeceptanoe  of 
the  life  estate  under  the  will  of  Charies  Earl  of  Egr»> 
mont,  from  denying  the  title  of  the  testator,  and  there- 
fore the  defendant,  tits  tenant,  is  estopped.  (Com.  Dig. 
"Estoppel,"  (D.),  referring  to  1  Roll.  868, 1.  47;  S.  P., 
10  Vin.  Abr.  ^  Estoppel,"  (L.),  with  adnbitatur).  The 
lessee  of  tenant  for  life  is  entitled  to  emblements; 
(Co.  Litt.65.e.);  therefore  this  Mtoppel  is  mutual.  (Co. 
Litt.  362.  a.  b. ;  2  Smith's  Lead.  Cas.  468).  The  remun- 
der-man  is  not  to  be  put  to  proof  of  his  title  by  a  tenant 
let  into  possession  by  tenant  for  life.  The  setting  up 
the  term  is  a  denial  of  the  le^l  estate  iA  Charles  E«T 
of  Egremont,  the  testator.  (  Walton  v.  yVaierhonts,  t 
Wms.  Saund.418,  n.  I).  As  soon  as  the  tenant  for  lift 
socceeded,  it  was  the  dat^  of  the  tenant  to  quit  with^ 
out  any  demand  of  possession. 

BM  and  Kimffbite,  Seijt.,  contra.— [Xord  Dmmmi. 
C.  J.— We  do  not  feel  oureelves  pvessM  with  the  first 
objection.  Two  things  are  necessary  to  make  the  ob- 
jection aviulable :  firs^  the  objection  must  be  properly 
taken.  Here  tbe  witness  put  himself  in  the  hands 
the  Court  for  the  puipose  of  withholding  or  produc- 
ing the  document.  This  is  not  the  case  of  aa  a^ 
Tetae  wituea^  and,  therrfne^  the  point  doea  not  ariii 


Digitized  by 


Google 


98 


THE  JURIST. 


according  to  the  view  which  I  took  in  Doe  d.  Peter  t. 
WatkiM,  (3Bing.  N.  C.  422  ;  4 Scott,  155),  and  which 
was  taken  by  the  Court  of  Common  Pleas  on  the 
ailment  for  a  nonsuit.  If  the  witness  had  objected 
to  pTodnce  the  document,  counsel  for  the  party  inter- 
ested in  its  non-producUon  might  have  been  heard,  but  it 
would  be  on  the  point,  whether,  upon  the  foots  disclosed 
in  evidence,  the  witness  was  bound  to  produce  or  to 
withhold  it.  But  the  point  does  not  arise  here,  because 
the  objection  was  not  insisted  on ;  it  ought  to  be  most 
distinctly  taken.  Theprivilege  on  whicn  it  is  founded 
is  of  a  strict  nature.  Why  is  a  party  to  be  deprived  of 
the  benefit  of  a  fact  which  a  witness*  knows,  because  he 
supposes  that  his  client  may  be  a  loser  by  its  disclosure! 
I  do  not  say  it  was  necessary  to  serve  the  client  with  a 
subpoena  duces  tecum ;  I  think  the  presence  of  his  at- 
torney in  court  was  sufficient  for  the  purpose  of  this 
objection.]  Secondly,  there  was  no  estoppel.  All  estop- 
pels mnstM  mntnaL  (Aw«o»  t.  Bvom^  Cro.  EI.  700; 
£nan^y,  Robertt,  2  Wils.  143).  "An  estoppel  de- 
termines by  cesser  of  the  act,  deed,  &e.,  which  made  the 
estoppel."    (Com.  Dig.  «  BBtoppeV  "ting  Co. 

Iiitt.  47.  b.)  Here  the  defendant  seeKs  to  avoid  the 
lease,  because  there  is  no  estoppel.  Again:  "Acceptance 
of  rent  &c.  by  him  who  then  had  no  title  shall  not  be 
an, estoppel."  (Com.  Dig.  "Estoppel,"  (E.  7),  citine 
Co.  Litt.  352.  b.)  \lVightman.^^\  do  not  understand 
the  case  of  Doe  A.  Cdemere  v.  Wkitroe,  (1  Dowl.  &  Ry. 
N.  P.  C.  1 ).]  CW.  adv.  wit. 

Lord  Dbskxv,  C.  J.,  now  delivered  the  judgment  of 
the  Conrt. — This  was  an  ejectment  tried  before  my 
Brother  Wigbtman  at  the  Summer  Assizes,  1844,  when 
a  verdict  was  found  for  the  lessor  of  the  pliuntiff,  sub- 
ject to  the  o|nnion  of  Uie  Court  upon  sevenU  pointa  that 
were  reserved. 

It  was  brought  to  try  the  validity  of  certain  leases 
made  b^  the  late  Earl  of  Egremout,  under  a  power  con- 
tuned  in  the  will  of  Charles  Earl  of  Egremont,  dated 
in  July,  1761.  The  defendant  held  the  premises  in 
question  under  a  lease  for  lives,  made  by  the  late  earl, 
under  the  power,  on  the  23rd  March,  1820.  The  plain- 
tiff contended  that  the  lease  under  which  the  defendant 
held  was  not  in  accordance  with  or  warranted  by  the 
power.  But  an  objection  was  taken,  wliich,  if  well 
founded,  was  &tal  to  the  plaintiff's  right  to  recover, 
and  rendered  the  consideration  of  the  questions  as  to 
the  validity  of  the  lease  unnecessary.  The  objection 
was,  that  there  was  a  term  outsUwding  in  trustees  for 
1000  yeats,  created  in  1706  for  certmn  purposes,  and 
then  to  attend  the  Inheritance;  and  it  appeared,  that, 
hj  an  indenture  of  the  1st  Mami,  1757,  the  indenture 
creating  the  term  was  recited,  the  specific  objects  of  the 
trust  were  declared  to  be  satisfied,  and  the  executor  of 
the  surviving;  trustee  of  tlie  term  was  required  to  asngn 
it,  to  attend  the  inheritance.  The  deeds  themselves 
were  in  court  but  in  the  hands  of  the  solicitor  for 
mortgagees,  who  declined  to  produce  them,  as  being 
part  of  the  mortgage  title.  Secondary  evidence,  how- 
ever, was  given  of  the  deeds,  by  means  of  an  abstract 
compared  M-tth  the  originals,  and  produced  under  cir- 
cumstances which  we  think  warranted  the  reception  of 
such  evidence.  The  abstract  was  produced  by  the  soli- 
citor for  a  gentleman  who  had  proposed  to  exchange 
aome  property  with  Lord  Egremont,  but  which  ex- 
change hod  not  been  carried  Into  effect,  and  who  had, 
therobre,  no  title  which  could  be  affected  by  the  pro- 
duction of  it;  nor  had  the  solicitor  any  instructions 
from  any  one  not  to  produce  it.  He  did  not  volunteer 
the  production,  but  said  he  was  ready  to  do  so  if  the 
judge  thought  that  he  ought  to  produce  it.  The  judge 
thought  there  was  no  sufficient  reason  why  he  •hould 
not,  and  we  are  of  the  same  opinion. 

The  question,  then,  is,  there  being  no  demise  by  .the 
tmstee  of  the  term,  whether  that  term,  created  in  1708, 
and  existing  In  1707»  conld  be  now  set  up  by  the  de- 


fendant to  defeat  the  claim  of  the  lessor  of  the  plaan^ 
There  was  no  evidence  in  the  case  to  warrant  tlie  p 
sumption  that  it  was  either  surrendered  or  mei;^ed, 
the  inheritance.  On  the  contrary,  the  last  dcmaxni 
respectii^  it  shewed  that  it  was  kept  alire  in  wdei^ 
attend  the  Inheritance. 

It  was  formeri^  considered  that  old  terms,  asugiie4 
attend  the  inheritance,  might,  when  set  up  to  de^ 
the  title  of  the  person  for  the  protection  of  whose  esb 
they  were  assigned,  be  presumed  to  iiave  been  sora^ 
dered.  (Doe  d,  Burdett  v.  Wrighte^  2  B.  &  A.  710, 
which  all  the  previous  cases  ore  cited  and  conasdo^d 
But  it  has  subsequently  been  held,  and  we  think  i^;li.t]j 
that  the  surrender  of  a  term  to  attend  tlie  inhentaa 
is  not  to  be  presumed  from  mere  lapse  of  tim^  ni 
unless  there  be  express  evidence  to  warrant  such  pxi 
samption.  {Doe  a.  Blacinell  v.  Plowman,  2  B.  & 
573).  Several  cases  are  cited  in  Sugden  on  Vende 
and  Purchasers,  in  which  Lord  Etdon  expressed  s  atroi 
opinion,  that  to  presume  the  surrender  of  a  term  to  s 
tend  the  inheritance  would,  in  most  eases,  defeat  tl 
object  intended  by  the  assignment  of  sudi  terms, 
may,  therefore,  be  taken,  that,  after  the  deciuon  of  J3 
d.  Siackiull  r.  Plowtnan,  down  to  the  passing  of  tl 
8  &  9  Vict.  c.  112,  the  surrender  of  a  term  to  attend  tl 
inheritance  was  not  to  be  presumed  from  mere  lapse 
time,  and  tliat  the  omisuon  of  a  demise  In  the  dedm 
tion  by  the  person  entitled  to  the  term  would  de&i 
an  ejectment  by  the  beneficial  owner. 

The  statute  of  Victoria,  taking  effect  only  from  tlx 
3Ht  December,  1845,  does  not  affect  the  presen 
case ;  but  it  was  said  that  the  defendant  himself  Kel 
under  tlie  some  original  title  as  that  under  whic' 
the  pluntiff  claimed;  and  tlie  cases  of  Doe  d.  Cole 
men  v.  Wkdroe  (1  Dowl.  &  Ry.  N.  P.  C.  1)  and  Bar 
tpiei  d.  7%e  Mamr  ofRiehmmd  v.  TliomptoH  (7  T.  R 
488)  were  cited.  In  the  first  of  these  cases  it  wai 
held,  that  the  interest  of  a  tenant  for  life  and  rever 
sioner  were  the  same,  and  that  a  lessee  of  tenant  fo 
life  could  not  ^ew  adverse  title  in  another  at  the  tim 
of  lease  granted,  but  he  might  shew  prior  title.  Xi 
Barwck  d.  The  Mayor  of  Riamond  v.  Thompim  it  vta 
held,  that  the  tenant  could  not  dispute  the  title  of  th( 
person  under  whom  he  held  as  tenant.  Neither  of  thesn 
cases  are  applicable  to  the  present,  for  the  defendant  doe 
not  deny  the  general  title  of  the  lessor  of  the  plaintifl 
but,  in  an  adverse  action  to  defeat  liis  lease,  insists  upoi 
the  prior  legal  title  of  a  trustee  of  a  term  to  attend  tin 
inheritance  for  the  protection  of  the  estate  of  the  leaso: 
of  the  plaintiff,  under  whom,  as  the  lessor  of  the  |daintil 
contends,  the  defendant  does  not  hold.  There  is  no  ruli 
of  law  to  prevent  the  defendant  setting  up  the  oat- 
standing  term  in  such  a  case  as  this ;  tm  lessor  of  tlu 

filaintiff  himself  denying  the  right  of  the  defisndaat'i 
essor  to  grant  the  lease. 

Upon  the  whole,  therefore,  we  think  that  the  onuMioD 
of  a  demise  by  the  owner  of  the  term  is  a  fatal  defect 
in  the  plaintiff's  case,  and  entitles  the  defendant  to  a 
nonsuit,  making  It  unnecessary  for  us  to  consider  the 
other  questions  in  the  eun^RmU  abtohU  to  mter  a 
ncntuit. 

MICHAELMAS  TERM. 

COUIHS  V.  KllfQSBDRT. — No9.  0. 

A  Declaration  contained  a  Count  far  dombie  Valmot  and 
a  Count  far  U»e  and  Cheupation.  7%«  Pmiicntam^ 
Demand  ttatedt  that  Plaintiff  tought  to  reeoeer,  tmder 
the  teeond  Onmf,  76/.,  being  the  eirngte  Rent  nf  tke 
Premiaet  mentioned  m  the  firtt  ComtU.  DefendmU 
paid  161.  into  Court  upon  Me  second  Cotrnt,  whieh 
Plaintiff  tool  out  of  Court..  The  Holding  Over  in  the 
first  Count  and  the  Oceupatim  m  tke  seeendy  were 
during  the  same  Period.-^Held,  that  PbAOffatigit 
stiU  reeomr  tuen  the  first  Coma. 
Debt.  The  fint  oonnt  mt  lor  the  donbte  nfaw  of 
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iiiiMMiii  beld  orer,  after  a  notice  to  quit  by  the  Umd- 
lord  ;  tbe  mcfoid  eoant  was  for  the  dm  and  occnpation  of 
tbe  iRBe  premtMS.   Fleas:  first,  to  the  first  count,  nil 
da^ai;  seeond,totheieeoiidcoant,pByinentof7fi/.into 
coot.    T%c  particalars  of  demand  stated,  that  the 
fUmtUf  sowfat  to  recover,  under  the  second  count,  the 
CBK  flCTS^  Ming  the  single  rent  of  the  premises  roen- 
lawaieA  in  the  first  eoant  for  one  quarter.   Tbe  plaintiff 
took  the  "i&L  vai  of  court.    On  the  tiial  before  Lord 
Thsiwaii,  C.  J.,  at  tbe  uttings  at  Westminster  after 
latt  Trinity  Term,  itappeared  that  the  second  count  was 
tawght  for  the  use  uid  occupation  of  the  premises 
^uiBg  the  mtat  quarter  aa  that  for  the  occupation  of 
vhadi  tbe  double  Taloe  was  sought  to  be  recovered.  It 
was  gtijeetcd  fiv  the  defendant,  that  the  plaintiff  hav- 
IBS  treated  the  defendant  as  tenant,  by  accepting  the 
3fta.  M  the  ^Dgle  rent  of  tbe  premises,  conld  not  chai|^ 
Job  with  dewde  vohie  for  holding  over.   The  Lord 
Cfeaif  Jostk*  ovnraled       objectum:  and  a  verdict 
VM  gfTtm  for  the  plaintiff  for        leave  being  re- 
served to  th*  defaadwrt  to  move  to  enter  a  nonsuit.  In 

Il—/nf  moved  accordingly,  or  for  a  new  trial,  or  to 
■alMa  the  dnsgea. — The  puunttff  cannot  maintun  a 
csni  ftm  imMt  value  and  a  connt  for  use  and  occu- 
xf  be  accepts  tbe  money  paid  into  court  upon  the 
IGiJiriJgtif  I. — How  can  that,  which  is  a  matter 
WMfi  r'l^f  after  action  brought,  be  an  answer  to  tbe 
£m  eout  f  At  meet,  it  is  the  case  only  of  two  incon* 
mta^  vamU.    Wt^mmt^  J.— In  Ryai  v.  Riek,  (10 
JSsat^a),  Lord  EUenboroush  said,  (p.  62),  "If  the 
traiWr  ef  tbe  aisgle  rent  had  been  accepted  before  the 
■ctiaa  toeoght,  it  vonid  have  been  a  question  for  the 
jKj  to  have  detemined  whether  it  were  not  a  w^ver 
«rtte]BDdlaid*adaimto  the  double  value :  if  it  were 
Miftsd  after  aetm  brought  it  became  a  question 
nft  what  iatent  it  was  received,  whether  in  put  laUs- 
iMfisaef  tbe  doable  value  or  as  a  waiver  of  it.   At  any 
M^kiaaaesU^fel  in  law;  hot  an  estoppel,  if  at  all, 
eat  <rf  the  acta  and  intents  of  the  parUes,  which 
kave  gone  to  the  jury.*']   Here  the  particalars 
eftfcrpjaiatiff^s  demand  are*eoticlastve  that  he  accepted 
tie  me—y  paid  into  court  on  the  second  connt  as  rent. 
[fhliiidyi.J.— Idonot  see  how  it  can  be  ground  for  a 
■■Mut,  tbeoch  it  may  be  ground  for  reducing  the  da- 
■apL  Urd  Dmman^  C.  J.— The  plaintiff  had  a 
**MEd  ri^  to  the  double  value  when  he  commenced 
Ail  jMtiaB;  hew  can  payment  of  part  be  an  answer?] 
HpjihrafitfAaa  aocnted  7bl.  as  rent  for  an  occupation 
if  tfce  pimm  by  the  defendant  rightfully, 
i^Maa,  C.  J^That  is  negatived  by  his  proceeding 
vi&thaaelioB;  and,  in  my  opinion,  a  pmon  may  re- 
onr  k  SB  action  for  nae  and  occaintioD,  though  the 
pnaiBei  were       wrongfully.]  Suppoae  the  puunMff 
vd  iei^t  two  actions:  ejectment  to  recover  poasea- 
■■■)J^ri%  tbe  demise  on  the  20th  September,  1840; 
*>d  m  actua  for  nse  and  occupation,  for  rent  accruing 
^  at  the  end  of  tbe  next  quarter;  would  not  that 
akevtbat  the  defendant  was  not  a  trespasser  during 
ftatnarterl    [Widitman^  J.— The  question  is,  wbe- 
thnUu  plaintiff  took  the  7bl.  out  of  court  waiving  the 
^■K  ket  double  value,  or  only  pro  tanto  ?]   In  Ryal  v. 

(10  East,  48),  the  money  was  brought  into  court 
^pMiaplc^ctf  tender  of  certain  sums  of  money  as  rent 
wtheamniace  mentioDed  in  the  second  count.  It  is 
*  )MMa  for  the  Court,  and  upon  which  the  judge 
^tpa  to  direct  the  jury,  in  point  of  law. 

Cur,  adv,  vuU. 
laii  DmiAMf  C.  J.,  now  delivered  the  judgment  of 
^  Coart^In  this  case,  we  think  there  sboald  be  no 
nb.  TWcHeofJ7^v.JZicA  (10  East.  48^  is  almost 
ftiaBcin  its  ciretunstancea,  and  Loni  Ellenborough 


*!Wt.i,  bsAmLeedDcuBaa,  C.  J., Coleridge,  Wight. 
«%aii&ta,JJ. 


took  the  same  view  which  I  did  at  the  trial.  The  only 
diflerence  is,  that  in  that  case  it  was  said,  that  it  waa  a 
question  for  the  jury  whether  there  was  an  intention  to 
waive  the  risbt  to  doable  value.  In  this  case,  the 
counsel  for  the  defendant  placed  the  defence  entirely 
upcm  the  pmnt  of  law  which  he  raised,  and  did  not  wian 
to  have  anv  question  left  to  the  jury;  and  he  was  quite 
right  in  taking  that  conrae,  because  it  would  have  oeea 
absurd  to  ask  the  jury  whether  the  plaintiff  had  wuved 
that  which,  by  tlie  ccntinned  prosecution  of  his  suit,  he 
was  seeking  to  recover.  Ana  we  are  of  opinion,  that 
nothing  appears  in  the  particulars  of  demand  which 
dirests  the  plaintiff  of  the  r^ht  to  recover  double  Taloe. 
— Rt(h  rtfited. 


SITTINGS  IN  BANC  AFTER  MICH.  TERM. 

Bbo.  ff.  Frikcis  CoorER. — Dee.  4, 

An  Indietwu^  is  not  maiatmiu^U  agatntt  «m  OoerHtr 
for  removing  a  Pauper  under  am  Order  made  in  pur- 
suance of  Sect.  79  of  Stat.  4  6  IVill.  4,  c.  7G.  after 
it  hai  been  confirmed,  on  Appealt  the  QtuuUr  Set- 
tionSf  it^ject  to  a  C<ue  for  the  Opinion  of  thit  Courts 
and  before  the  final  Determination  ofithjf  thit  Court; 
it  not  being  ttated  that  the  Removal  was  efeeted  ^ 
Fraudf  ForcCy  or  Menace. 

Indictment  found  at  the  Spring  Quarter  Sessions  of 
the  West  Riding  of  YorkahiTe  in  1847.  The  first  count 
stated,  that,  on  &c.,  in  1846,  Martha  Lye^  the  wife  of 
Peter  Lye,  George,  aged  fourteen  years,  Edward,  aged 
six  years,  and  Fanny,  aged  seven  months  or  thereabout^ 
their  three  ohildren,  had  gone  to  inhabit,  and  were  then 
inhabiting,  in  the-  towwbip  of  Manchester,  in  the 
boroagh  of  Manchester,  In  the  county  of  Lancaster; 
and  that  they  became  and  were,  on  &c.,  actually 
chatgeable  to  the  townahip  of  Manchestor,  being  a 
township  liable  to  maintain  its  own  poor;  that  the 
ovemers  of  the  poor  of  the  said  township  made  com- 
plaint to  two  justices  of  the  peace  in  and  for  the  aaid 
borough  of  Manchester,  that  tliey  had  come  to  inhabit, 
and  were  then  inhabiting,  tbe  said  township,  not  hav> 
ing  gained  a  legal  settlement  there,  nor  having  produced 
any  certificate  acknowledging  them  to  be  settled  else- 
where, and  that  they  had  become  and  then  were  charge, 
able  to  the  said  township  of  Manchester ;  and  that  the 
said  oveneers  made  application  for  an  order  of  removal 
of  the  said  paupers  to  the  place  of  their  lost  legal  aetr 
tlement ;  that  the  justices  made  their  order  accoraingly, 
and  thereby  adjudged  theplaceof  the  last  legal  settlement 
of  the  said  Martha  Lye  and  her  children  to  be  in  the 

Earish,  townahip,  or  place  of  Sheffield,  in  the  West 
Liding  of  the  county  of  York,  and  thereby  required 
the  said  oveneers  of  Manchester  to  send  by  post,  to  the 
overseers  of  Sheffield,  a  notice  in  writing  of  the  said 
paupers  being  then  chargeable,  together  with  a  copy  of 
the  order  and  a  copy  of  the  examination  on  which  the 
order  was  made;  and  if  no  notice  of  appeal  agunst  the 
aaid  order  should  be  given  by  tbe  churchwudens  and 
oveneers  of  Sheffield  within  twenty-one  days  after  the 
time  of  sending  tbe  said  notice,  then  the  said  justices 
did,  in  and  by  tbe  said  order  in  writing,  further  order, 
that  forthwith,  after  the  expiration  of  twenty-one  da^s 
after  the  sending  of  the  said  notice,  dec,  or  sooner,  if 
tbe  church  wardens  and  overseers  of  Sheffield  should,  by 
writing  under  their  hands,  anee  to  submit  to  tbe  said 
order,  the  sud  overseers  of  Manchester  should  remove 
the  said  paupers  to  Sheffield,  and  deliver  them,  together 
with  the  order,  unto  the  churchwardens  and  overseers 
of  Sheffield ;  but,  if  notice  of  appeal  should  be  given 
within  the  twenty-one  days,  they  further  ordered,  that 
forthwith  after  the  time  of  prosecuting  such  appeal 
should  have  expired,  if  the  same  sliould  not  be  dulv 
proaecated,  or,  u  caae  it  should  be  duly  prosecuted, 
than  Inthwitn  after  the  final  determination  of  the 
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nme,  if  the  said  oTder  shall  be  oonfinBed,  they  ehonld 
renaoT©  the  said  Martha  Lye  and  her  children  to  Shef- 
field ;  that  a  notice  in  writing  of  Ae  paupers  being 
olwimble  wu  duly  algDed  by  the  defmoMit,  tiien  <Hie 
tS  toe  oreneen  of  the  poor  of  tiie  laid  temufaip  of 
UandiflBter,  and  hy  diven  other  penonB  alio  thenover- 
nen  of  the  poor  of  the  nod  townsliip,  and  aent,  with  a 
«opy  <^  the  order  and  examinations,  to  ibo  orerseen  of 
jBu^eld,  Uien  being  a  town^ip  liable  to  nuuntain  its 
own  poor ;  that  the  overseers  m  ^effield,  on  the  10th 
December,  1848,  oommenoed  an  appeal  against  the  said 
order;  that  the  appeal  was  duly  proaecnted,  and  was 
heard  the  Janaary  (Quarter  Sessions  for  the  boroagh 
of  Manchester  in  1847,  at  which  it  was  ordered,  thait 
the  said  order  should  be  confirmed,  subject  to  the  opi- 
nion of  the  Court  of  Queen's  Bench  on  a  case, "  which 
case  was  and  is  as  follows:  that  is  to  say,"  &c  [The 
case  was  set  forth  at  Iei^gth.3  That  the  oTerseers  of 
the  poor  of  Sheffield  had  nerer  agreed,  bv  writing  under 
fh«r  hands  or  otherwise,  to  sahmit  to  tne  said  mrder  of 
two  justioes:  that,  after  the  making  of  tha  said  order 
of  the  said  Court  of  quarter  sesnons,  and  before  the  final 
determination  of  Uie  sud  appeal,  the  defendant  still  re- 
mained and  was  an  overseer  of  the  poor  of  Manchester; 
that  the  paupers  had  not  been  removed  from  the  town- 
diip  of  llanchester,  but,  on  the  contrary  thereof,  in- 
habited by  personal  rendence  in  the  saia  township  of 
lAanchester,  to  wit,  until  tiie  12th  January,  1847. 
That,  on  the  dnv  and  year  last  aforesaid,  the  diefendant 
bad  notice  of  all  and  eingnlar  the  premises;  and  the 
dcAndant,  being  such  overseer  of  the  township  of  Man- 
chester, and  having  such  notice  as  last  aforesaid,  and 
being  a  person  of  a  wicked  and  malicious  dispodtion, 
and  having  no  regard  to  the  ivtj  of  his  s^  office  as 
EoA  overseer,  but  intending  to  disobey,  and  actually 
^st^^ing,  the  sud  order  of  the  sud  two  justices,  and 
intendme  and  maliciously  devising  to  injure  the  said 
Martha  Lve  and  her  children,  and  ^so  intending  and 
au^ciously  devising  to  aggrieve  the  inhabitants  of  the 
township  of  ^effield,  and  to  cast  upon  the  inhabitants 
«f  the  said  township  the  charge  of  maintaining  the  said 
Martha  Lye  and  her  childi'en,  did,  on  the  said  I2th 
January,  a.d.  1847,  with  force  and  arms,  wickedly  and 
maliciously,  and  without  any  lawful  warrant  or  au- 
thority, remove  and  convey  the  said  Martha  Lye  and 
her  children  from  and  out  of  Uie  said  township  of  Man- 
dieeter  unto  and  into  the  said  town^ip  of  Sheffield, 
and  did  thai  leave  and  deliver  the  said  Martha  Lye 
and  her  children  to  one  of  the  overseers  of  the  pow  of 
Um  township  of  Sheffield,  tiien  being  a  township  main- 
lining its  own  poor,  to  the  great  £image  of  the  said 
Martha  Lye  and  her  children,  in  manifest  violation  of 
the  liberties  of  the  subjects  <d  atu  lady  the  Queen,  in 
hreaeh  and  disrc^wl  <»  the  duty  of  the  defendant's 
office  as  such  overseer  of  the  poor  of  the  township  of 
Manchester,  to  the  evil  example  &c.,  in  contempt  of 
the  laws  &c.,  to  the  gKat  dam^  of  the  inhabitants  of 
the  said  township  of  Sheffield,  uad  against  the  peace  &c. 
The  second  count  was  the  same  as  the  first,  except  that 
it  did  not  set  out  the  case,  hut  referred  to  it  as  recorded 
W  the  Court  of  quarter  sessions.  The  third  count  was 
tue  same  as  the  second,  except  that  it  charged  that  the 
deftndant,  with  force  and  arms,  wickedly  and  mali- 
dondy,  and  without  any  lawful  warrut  or  authority, 
and  nnder  pretence  of  boi^  authorised  on  behdlf  of  the 
then  overseers  of  the  township  of  Manchester  to  re- 
move the  sud  Martha  Lye  and  her  children  under  the 
said  OTder  so  made  by  the  said  two  justices,  and  under 
ooloor  of  the  said  last-mentioned  order  and  of  the  sud 
last-mentioned  appeal  having  been  finally  determined, 
removed  and  conveyed,  and  caused  and  procured  to  be 
ranoved  and  conveyed,  the  said  Martha  Lye  and  her 
children  from  and  out  of  the  sud  township  of  Man- 
chester unto  and  into  the  uid  townriiip  of  Sheffidd, 
Ae.,  in  Inreach  and  disregard  of  the  m  order  of  two 


justicra,  and  of  the  said  last-memtioned  order  of  tiie 
Court  of  quarter  sesaiona,  to  the  evil  example  &a 
contempt  of  the  laws  &«.,  and  agunst  tiie  peace 
General  demurrer  and  joinder  thereon.  The  dems 
was  argued  by 

ffa£^  for  the  decant. — The  Tranoval  of  a  ^ 
by  the  overseers  pending-  an  appeal,  if  _d<me  wit] 
force,  fraud,  or  conspiracy,  is  not  an  indictable  gift 
though  the  removal  ma^  have  been  prematura.  ' 
doing  of  a  thing  prohibited  by  statute  is  indicia 
where  the  intention  of  the  atatnta  is  to  fortiid  an 
and  m^e  it  criminal  on  pablie  grounds — sot  vb 
it  merely  regulates  the  exercise  of  a  right  beta 
party  and  party,  or  one  body^  of  persons  and  sooti 
Many  statutes  prohibit  the  brinnng  of  actioiiB  is  { 
ticnlar  cases  without  notice,  or  tne  faxii^ng  of  adi 
after  the  lapse  of  a  certain  time;  bat  H  is  not  an  iad 
able  offence  to  do  so.  Further,  the  indietnent  is  H 
tire,  if  it  is  founded  on  the  proviso  in  the  79tfa  aed 
of  Stat  4  at  6  WiU.  4,  c.  76,  that,  if  notice  of  af\ 
against  an  order  of  removal  shall  he  received  within 
twenty-one  days,  it  shall  not  be  lawful  to  nD0TC| 
pauper  until  after  the  time  for  proaeentmg  the  api 
shall  have  expired,  or  until  after  the  final  detennina] 
of  the  ajmeal, — it  is  bad  for  not  conduding  i^ainst 
form  of  the  statute,  and  for  not  stating  that  notice  of 
peal  was  given.  If  tlie  indictment  is  grounded  ra  i 
obedience  to  the  order  of  the  removing  jnstieeik  it  is  t 
for  not  ^l^^ng  that  notice  of  appeal  was  prea 
twenty-one  days,  in  pursuance  of  the  otd«. 
in  the  execution  of  the  order  afterwards  is  a  mere  insi 
gence :  by  sect  79,  service  of  notice  and  of  grmmoa 
appeal  afler  twenty-one  days,  though  good,  is  no  rtsy 
proceetim.  The  indictment  shews  an  a^nd  pnxH 
tion  and  hearing  of  the  appeal ;  bat  n«w  of  the  eeU 
'Contain  an  averment  that  die  paridi  offioen  « 'sj 
Chester  were  parties  to  that  prooeedii^:  coansteau 
with  what  is  alleged,  the  whole  may  have  been  ex  pari 
The  words  «  which  case  was  and  la  as  follows"  in  ti 
first  count,  do  not  amount  to  a  finding  by  the  gra 
juiy,  that  anything  stated  in  the  case  was  a  &ct, 
the  ease  was  agned  as  it  purports  to  be.  (JIm  v.  wK« 
8  B.  &  C.  43»;  2  M.  &  R.  4*4).  Again, 
seerions  are  said  to  have  confirmed  the  order, ■"•'i!^*' 
a  case,  it  does  not  appear  by  any  proper  averment  tw 
the  case  was  ever  aigued,  or  ev^n  drawn  up, 
the  purpose  of  this  indictment.  The  indictmeat  oijg 
to  have  shewn  what  was  done  upon  the  order  of  aeSMfl 
90  as  to  make  it  appear  that  the  appeal  was  duly  pr» 
cuted,  and  not  finally  detennuwdi.  If  it  is  an  0^ 
independently  of  the  order,  the  fint  count  is  doe^lea 
ambiguous.  (Bex  v.  MarJuUl,  1  Moo.  C.  C.  Tb 
indictment  should  have  shewn  that  the  legal 
of  the  paupers  was  in  Manchester,  uid  negatived  ws 
it  was  m  Sheffield ;  (Rex  v.  Bdwardg,  8  Mod.  3M;  W9 
V.  lanfflof,  1  Ld.  Eaym.  790);  and  it  should  slwiw" 
shewn  that  Sheffield  would  be  burdened.  ^ 
Wame,  1  Str.  644).  The  Court  cannot  allow  the  » 
pense  incurred  by  mmntaining  the  pauper  betwMB  W 
time  of  giving  judgment  at  the  sessiocs  and  that  m  w 
Queen's  Bench,  (2  Nol.  623),  except  upon 
application,  under  certain  circumstances,  wbic"  ■ 
strong  reason  for  removing  the  paupers.  Tu9 
lant  parish  may  be  reimbnised  the  «^°*®L^T 
taining  the  paupen,  under  sect.  84  of  rtat  4  &  » 
o.7«.   The  mere  allegation  of  malice  is  not 

and  the  &ct8steted  negative  malice.  I**^? v*7h '  mS- 
ment  is  bad  for  not  mentioning  the  names  of  the  ff^ 
seers  of  Sheffield.  (/By.  V.  P«niw,3  ft.  B.  B«P-»"' 
6  Jur.  822).  , 

PaghUy,  contra.— Where,  upon  an  appeal  "g^frr 
order  of  removal,  the  Court  of  quarter 
special  case,  which  has  not  been  abaiadoned,  **^T 
is  not  determined,  and  no  lawful  wanant  ^ 
therefore,  the  paupen  were  removed  wxsag™*/ 
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^pQ7*ItnMt  ba  itkm  that  notioe  of  appeal  wm 
>• ,  uanfitiBMnt  Msaffidcnt:  no  more  oertUDty 
wndaminfiebiMotthanin  adeolaration.  (Rm 
,Cow]k682;  Bar.Stneiu,  5  East,  244;  JZetr 
3C,&  P.  6$).  The  first  two  comits  ohai^ 
■■M    the  datedant  aa  oveiaeer,  and  they 
kwiiictaffeDce.  (JiesT.  ^Dn^,2  Burr.  OeS; 
T.  EML8C.&P.6n).   The  ordinuT  rale  is 
Vjl^ uufieUb  JZ«i  V.  SMIM,  (Cald.  397, 
'Sili^iiaKtiNtson  bare  mtention,  it  is  not 
Mel^mkn;  bat  immediately  whrai  an  aet 
uckffiwbcs,  not  only  of  the  aet  done,  bnt  of 
at  with  wtid  H  a  done ;  and  if  it  ia  coupled  with 
Jwj^wWoni  intwrt,  thonsfa  the  aet  itself 
owmsi  hm  been  innoeent,  toe  intent  beii^ 
'''tAiMWaBMerimhidandpnnishable.*'  [He 
IAT.a««,(2Str.i074);andUwrtnce,J^ 
^•.^^  (i  Eaat,  fi,  21 ).]    This  indictment 
'•HWtoeatthe  burden  of  maintaining  the 
r  v^uUyapoi  She£Beld,  and  the  act  of  re- 
m  AoWiBieeoftbonier;  aad,  thoefon,  Btm 
OAU.&E1L706;  3  N.  &  H.U7)i»not 
i^UMOTttmrgiTCs  relief  wboi  there  is  do 
,  fc*''^''"'""  it  wnmrfolly,  he  b  iadieta^ 

 y*^»»^lBt*t,V,h.,p\.9ri;  lRnaB.on 

■;^M«^^Gww^tf;  ifar  r.  Bbilmd,  1  T.  R.  692). 
^^^"frwwiwn art  indoeement,  and,theTe- 

MMmj,  "  airtBtogira  tatbority  to  the  Court  of 
^r*?"  ."ttfl  M  order,  disobedience  of  that 

S?^*f**T™?"»Jictinent.fordisobedieDcetoan 
Tj^^f^'^oftoceat  omnraonlaw.  (Note 
Qg/**        '-^5?*.  1  Wma.  Sannd.  136  c,  6th  edit- 
•  ^'S???!*^-  203,  aad  other  oases). 
K  «fitjt41G».3^e.22,  Ae  poor-rate  may 
by        Wwithstanding  the  parson  nted 
"  II!!       *^  appeal  against  the  rate; 

«PpMl  opeiatee  as  a  stay  of 
"^'t  Was  an  indictable  offnice  to 
_tfcefw^>Bothe  certiorari  had  iwned  to  re- 
^  «*^^,™ftfe  quarter  BBWona.   [H*  cited 

^yj^^"^l^^"(^-yi  The  principle  that 
•  «nf  «V    ^her  proceedings  w«a  adopted 
^  »»«aQoi»n  law.   (Theodos.  cSde, 

A-Urtt-V-.^Cod.,  De  Appellationibua  et  Con- 
,i1l^iiiiitBi  &7,tit.C2;  Dig,lib.4»,tit.  7;  Voet, 
C^^aMtnil  p.  1148;  Ayltfle,  Parergon,  73; 
OiirHin  a^ittfa.  1,  tit.  290;  Paekmm't  com,  6 
Otk  JM  Imm  of  nnteMe  of  deprivatimi,  the  In- 
ewibeBtbrtSbA>liriQg,^aiid  no  nedi  bstitatioa  is 
iBMiMirfirNitaMtiireTensd.  Soincaseof^Torce 
wmkmmL  Ja^pMiisinthenatareofawritofeTTor. 
/^^/,ii/^T.  Ada,!  T.R.414,  417).  As 
^     lAW  a«H^  tiw  Mendant  mast  be  taken  to  be 


ngjgo^  J.*— Oaring  tihe  aignroent  a  qneBtion 
-uiairH'  wqaire  farther  connderation, 

^l^|L^0eeeass'7  to  decide  it.   The  first  two  counts 
the  (ufendant  removed  the  paupers  from 
Mptires,  with  intent  to  injure  the  paupers,  and 
^^^gn  the  uiWbitants  of  the  township  of  Sbefllield, 


%  $not»i  lodged  against  the  order,  and  before 
-J  jSomu^i''^:  Pashley  contended 


Ik  lodRbig  <^  the  appeal  was  a  stay  of  proceedings. 


noial  sp<™  proceedings  taken  sabseqnently  to  its 
J^^itrA  Bnt  the  question  which  first  arises  is, 
^^n—  infietable  offinice  is  chaij^  ;  and  this  being 
tki^^  ftr  our  decirion,  there  is  no  distinction be- 


C.  waaatAorilttvatNiriFriMi 


tween  the  oonnta.  I  cannot  see  any  indictable  offence 
chai^ged  in  this  indictment— not  any  aatisfactorv  prin- 
ciple upon  which  we  can  sav  that  the  act  charged  u  in- 
dictable ;  nor  has  any  authority  in  point  been  cited. 
The  indictment  alleges,  that  an  order  of  two  justices 
was  mad^  bat  no  notice  of  ai^teal  iaatated  to  hare  ban 
giren  agauwt  it.  An  appeal  is  stated,  and  confiimation 
of  the  order  by  tiu  ssauMi^  subject  to  the  opinioa  of 
tUs  CooTt  apon  a  ease;  ud  then  the  pauper  is  re- 
moTed.  But  there  is  no  allegation  that  mud,  riolenM^ 
or  menace  were  made  use  of  in  the  remoral;  nor  is 
anything  stated  from  which  compulsion  appears  to  ban 
been  employed.  I  cannot  see  that  such  an  act  brings 
the  defenduit  within  the  reach  of  the  criminal  law. 
There  is  no  ground  for  saying  that  a  contempt  of  the 
quarter  seerions  has  hem  committed,  or  a  disobedioioe 
of  the  order. 

WiOHTMAN,  J. — ^The  indictment  does  not  state  wbat 
amonnts  to  an  assault,  fiilse  imprisonment,  or  any  im- 
proper restraint  of  the  person ;  bnt  it  is  founded  on  the 
remoT&l  of  a  pauper  under  an  order  of  two  justices,  after 
it  had  been  appealed  against,  and  confirmed  subjeot  to  s 
special  case.  liwasargued,  that  this  being  a  ooiuitioaal 
dedrion  by  the  sesrions,  the  proceeding  was  in  tht  aft- 
tare  ^  an  undecided  appeal;  and  it  was  eontenda^ 
that  it  is  an  indictable  onbnee  to  execute  an  order  of 
remoTal  during  that  period.  Hr.  Pashley,  in  part  of 
his  argument,  put  it  as  a  eontempL  and  cited  many 
analogiea;  but  the  authorities  merely  shewed  that  an 
appeal  has  the  effect  of  suspending  proceedings  upon  an 
oraer  of  remoral.  No  autnority  was  brought  forward^ 
proceeding  upon  the  ground,  that  a  party  whohaabeoa 
successful  at  the  sessions  is  indictable,  if  he  acts  npoa 
the  judgment  giren  in  his  &rour;  and  I  am  not  do- 
rirouB  of  extending  the  limits  of  the  criminal  law. 

Erle,  J.— It  is  the  duty  of  this  Court  to  prerent  a 
party  being  held  liable  to  an  indictment,  unless  there 
has  Iteen  a  contemptuous  disobedience  to  a  clear  law. 
Here  no  such  case  Is  made  out.  The  chai^  is,  tiiat  the 
removal  took  place  pending  an  appeal  against  Uie  Older. 
It  is  assumed,  that  an  appeal  against  an  order  m- 
moral  neeeaaarilr  snspenaa  all  proceedings  to  exeonte 
the  order.  No  duect  authority  was  eitedfor  that  nto- 
porition,  but  Bcreral  cases  which  Hr.  Pashley  urged  M 
strong  analf^es.  An  appeal  is  always  by  virtue  of  a 
statutory  prorinon,  and  the  effect  of  it  ia  to  be  aacer- 
tained  by  looking  to  that  provision.  There  is  aiq»ecifio 
enactment  in  sect.  79  of  stat.  4  &  5  Will.  4,  c.  76,  that 
the  pauper  shall  not  be  removed  until  twenty-one  days 
after  notice  of  his  bein^  char^able ;  and  a  proviso,  thatf 
if  notice  of  appeal  is  given  within  twenty-one  daprs,  the 
pauper  shall  not  be  removed  until  after  the  time  for 
prosecuting  the  appeal  shall  hare  expired,  or  nntil  after 
the  final  determination  of  the  appeal.  I  am  not  qiUtO 
prepared  to  say  that  the  order  is  suspended  by  the  ap- 
peu  in  tlus  case.  It  is,  however,  enough  for  the  deo- 
sion  of  this  case,  that  no  podtive  rule  «  law  has  ben 
infringed,  and  that,  therefore,  the  indictment  h  not 
sustainaUa.^-Vw^jriMiK/M'  ^mdanf. 


COURT  OF  COUHON  PLEAS. 
SITTINGS  IN  BANC  AFTER  MICH.  TERM. 

CowLiNO  9.  CoXB.— i)«r.  7, 1848. 

Action  againtt  Witneu — AvenitaU,tkat  Plaint^ had  a 
good  Caute  of  Actum — n^fUader. 

In  order  U  mamtain  am  Aelion  dt^ntiuf  a  Witnm  /or 
not  attmdtHff  to  ffite  Btidmee  m  obtdimee  to  a  Sm^ 
poena,  tke  Plaimtif  mut  skew  that  he  hoi,  m  mum- 
fMnes  «/  Ail  AhttHce^  tuataimed  mme  Damage:  (Hi 
inbere  tkere  «rv  seMra/  Itvtm  for  Trial,  the  Oiromm 
mmmo$  that  tka  Ptmj^tjfktd  mo  goti  0mm  ^  AtUm 


Digitized  by  Google 


lOfi 


THE  JURIST. 


does  not  neeettartfy  exclude  the  Plaintiff  /rom  having 
sustained  such  Hamaffe^  at  he  majf  haee  sustained  it 
in  respect  of  the  Costs  of  some  of  the  Issues  on  which 
he  might  have  smeeeded  Igr  the  Testimony  of  such 
Witness. 

In  an  Action  against  a  Witness  for  not  cAeyinga  Sub- 
poena, the  Deelarationtofter  alleging  that  thePlaintiff 
lusd  impleaded  on«  T.  /%  and  tkat  certain  Issues  joined 
in  that  Action  mere  to  he  tried,  and  that  the  Defendant 
mas  served  with  a  (km/  of  a  Su^pcena  to  testi^  4^** 
averred  thai  the  Plain^ff  had  a  good  Cause  i^  Action 
in  that  Suit,  and  that  the  Testimony  of  the  Defendant, 
in  obedience  to  such  Writ  of  Subpoena,  teas  necessary 
and  material  to  the  Trial  of  the  Issues;  and  assigned 
for  Breach,  the  D^endanfs  Neglect  to  appear  and 
give  Evidence;  by  Season  of  tthteh,  the  Plaintiff  was 
obliged  to  withdraw  the  Record,  and  he  was  compelled 
to  pay  certain  Costs,  and  lost  the  Benefit  of  certain 
Costs,  S^c.  The  Defendant^  by  his  Pleas,  traversed  the 
Averment  that  the  Plaintiff  had  a  good  Cause  of 
Action,  and  also  all  the  material  Averments  in  the  De- 
daration,  besides  pleading  Leave  and  License.  Issues 
were  joined  on  these  Pleas;  and  the  Plaint^  ea  ike 
Trial  (Gained  a  Ferdiet  on  all  the  luueg  eaxa4  that 
on  the  Plea  traversing  the  PlaisOiff  had  a  good  Cause 
of  Action,  which  wtufeund  for  the  Defendant: — HMd, 
that  the  Plaint^  was  entitled  taJwument  non  obstante 
Veredicto,  and  that  there  mu  no  Aeeessi^  for  a  Re- 
pleader. 

This  was  an  action  on  the  case  against  a  n-itness  for 
not  obeying  a  subpoena.  The  declaration  was  in  the 
usual  form,  and  alleged,  that  the  plaintiff  had  impleaded 
one  Thomas  Foulkea  in  a  certain  plea  of  trespaltis,  and 
that  such  proceedings  were  had  in  the  action,  tiiat  after- 
Tarda,  before  certain  jastices  of  assize  and  Nisi  Prius  at 
Kingston,  certain  issues  before  then  joined  in  the  said 
action  were  appointed  to  be  tried,  and  tlien  came  on  to 
be  tried  before  a  jurjr,  &e.  The  declaration  also 
alleged,  that,  before  the  tiial  of  the  issues,  the  plaintiff 
prosecuted  out  of  the  courtawritof  subpoena,  by  wluch 
the  now  defendant  was  commanded  to  appear  before  the 
'nstices  assigned  to  hold  the  assizes,  and  to  testify  &c., 
and  which  writ  the  platntilf  caused  to  be  shewn  to  the 
now  defendant,  and  a  copy  thereof  to  be  left  with  the 
now  defendant,  and  then  paid  to  the  now  defendant  a 
leaaonable  sum  for  his  costs  and  charges  in  and  about  his 
attendance  as  a  witness.  The  declaration  averred,  that 
the  said  issues  came  on  to  be  tried  at  Kingston ;  that 
the  pI^ntifF  had  a  good  cause  of  action  in  the  said  suit ; 
and  that  the  appearance  and  testimony  of  the  now  de- 
fendant, in  obedience  to  the  wriL  were  necessary  and 
material  to  the  triid  of  the  said  issues.  Breach,  that 
the  now  defendant,  without  lawful  excnse,  neglected  to 
appear  and  ^ire  evidence,  by  reason  whereof  uie  plain- 
tiff was  obliged  to  withdraw  the  record,  and  was  com- 
pelled topay  certain  coets  to  tlie  said  Foulkes,  and  lost 
the  benefit  of  certain  costs  which  he  bad  incurred  in 
proceeding  to  the  trial  of  the  stud  issues.  The  defend- 
ant pl^ded,  first,  not  gnilty;  Becondly,a  traverse  of  the 
allegation  in  the  declaration,  that  the  issues  joined  were 
ap]>ointed  to  be  tried;  thirdly,  a  traverse  that  the 
plaintiff  sued  out  a  subpoena;  fourthly,  a  traverse  that 
the  plaintiff  caused  the  writ  to  be  shewn  to  the  defend- 
ant; fifthly,  a  traverse  that  plaintiff  caused  a  copv  of 
the  writ  to  he  lea  with  the  defendant;  sixthly,  atra- 
Terse  that  the  plaintiff  pud  the  defendant  a  reasonable 
sum  for  his  attendance ;  ssTenthly,  a  traverse  that  the 
issues  were  called  on  for  trial;  eightlily,  a  traverse 
that  the  plainUfF  had  a  good  cause  of  action ;  ninthly, 
a  traverse  that  the  testimony  of  the  defendant  was  ma- 
terial to  the  trial  of  the  issues,  or  that  he  was  called 
upon  his  subpoena;  and,  lastly,  leave  and  license.  The 
pleas  were  pleaded  to  the  whole  declaration,  and  issues 
were  joined  thmon.  At  Uie  trial,  before  Parke,  B.,  at 
tha  Surrey  Sammer  Asslaet  for  1846,  the  plaintiff  ob- 


tained a  verdict  on  all  tlie  issues,  except  the  ii 
joined  on  the  eighth  plea,  which  was  found  for  the; 
fendant.  A  rule  uisi  was  afterwards  obtained  by  Zt 
on  the  part  of  the  plaintiff,  to  set  aside  the  ven 
which  had  been  entered  for  the  defendant,  and  to  b 
a  repleader,  or  to  enter  judgment  for  the  plaintiff  i 
obstante  veredicto,  or  for  a  new  trial,  on  the  groan! 
the  verdict  being  against  the  evidence;  ogaiutwh] 
in  Trinity  Term,  1847, 

Pearson  shewed  cause. — It  is  said  the  iasoe  ruifd 
the  eighth  plea  is  immaterial ;  but  that  is  not  k.  T 
cases  oi  Masterman  r.  Judaon  (8  Bing.  224)  lodiJfft 
V.  Lovell  (4  Hee.  &  W.  678]  are  cases  when  it  \ 
been  held,  that  an  averment  in  the  declaration  thst  t 
evidence  of  the  defendant  was  material  for  the  pliinl 
was  equivalent  to  an  averment  that  the  plaintin  lud 
good  cause  of  action  in  the  original  suit.  In  MtilUlt 
Hunt  (1  C.  &  M.  7fi2)  it  was  also  held,  thatsuchf 
press  averment  that  the  plaintiff  had  a  good  cause 
action  was  not  necessary,  ont  that  it  was  sufficient  ti 
appeared  that  the  witness  subpoenaed  could  have  giv 
material  evidence,  and  that  the  plaintiff  could  not  iu 
safely  gone  to  trial  without  it.  These  eases,  w  far 
they  affect  the  present  question,  rather  tend  todw 
that,  in  order  to  maintain  an  action  ^insttbe  ntoe 
the  plaintiff  must  prove  that  he  had  in  the  origii 
action  good  cause  of  action;  and  that  the  Act  of  t 
witness  beiug  material  is  priiii&  facie  eridence  to  esi 
bltsh  it.  In  Davis  v.  Lovell,  Lord  Abinger,  approring 
Mullett  V.  Hunt,  says, "  that  the  good  senH  of  tbe  nuU< 
is  with  the  observation  of  Lord  Lyndbatst  in  that  cas 
that  no  evidence  can  be  material  in  a  cause,  un\«s  0 
plaintiff  has  a  good  cause  of  action ;  and,  therefoi 
tliat  it  is  sufficient  to  aver  that  the  evidence  of  tl 
party  was  material  and  necessary  in  the  trial,  and  tbi 
for  want  of  it  the  plaintiff  was  nonsuited.  Wittth 
averment  the  plaintiff  could  not  aopport  the  dewt 
tion,  unless  he  proved  that  he  had  a  good  ghhbm  > 
tion  in  the  original  suit.**  In  the  pnseot 
declaration  does  not  even  say  that  the  testimony  of  n 
defendant  was  material  for  the  plaintiff  on  the  tru 
but  Mmply  that  it  was  material  to  the  tnaJ  of  U 
issues.  Amof  r.  Long  {9  East,  473)  diffen  from  Uu 
and  is  very  distinguishable.    In  Needham  v. Frastr,[ 

C.  B.  818),  it  was  considered  the  defendant  bad,  by  b 
pleadings,  admitted  that  the  plaintiff  had  a  g""^^ ; 
of  action  in  the  original  suit ;  and  he  was,  tbewW 
not  allowed  to  give  evidence  to  shew  that  the  p'™' 
had  not  such  a  good  cause  of  action.  \_Masde, 

pose,  in  an  acUon  of  trespass,  there  were  pleas  of  ■ 
^tlty  and  of  a  right  of  way,  upon  which  '*^°*?J!^ 
joined,  and  a  witness  could  prove  that  the  plwntiffM 
a  right  to  the  possession,  and  was  entitled  to  a  verA 
on  Uie  issue  of  not  guilty,  yet  it  would  stilt  be  iwci 
sary  to  try  the  right  of  way;  and  because,  as  toth* 
the  plaintiff  might  hare  no  good  cause  of  «'^'!"''~J°,I 
he  be  unable  to  recover  against  the  witness  for  not » 
tending?]   This  declaration  does  not  inclnde  suea 
case.   If  there  are  several  usues,  the  plaintiff  mj^ 
say  in  respect  of  which  he  had  a  good  cause  ™ 
and  the  evidence  of  the  witness  was  material.  i«  i 
eighth  issue,  it  is  submitted,  cannot  be  ^^^^^ 
tively;  the  traverse  may  bo  in  the  same  ''■^•"""Jf  ■ 
plaintiff  has  alleged  them.   (2  Wms.  Saund.  206,  n.  Zi, 
Smith  r.  Diton,  7  Adol.  &  EU.  1 ).   At  all  events,  tlK« 
cannot  bo  judgment  non  obstante  veredicto,  »r 
eighth  plea  does  not  confess  the  action,  so 
there  can  be  only  a  repleader.   Gordon  ». 

D.  &L.308  ;  7  Man.  &  G.  607),  where  it « 

the  rule  that  a  repleader  is  never  awarded  ui  * ''JL, 
the  party  who  made  the  first  finnlt  appUa 
the  issue  is  found  against  him.  , 

Lush,  contm.— Either  there  mast  be  joop^flZn  ' 
obstante  veredicto,  or  a  repleader;  for  the  «l««*JiL 
would  be  good,  if  the  averment,  which  bsa      ^  i 
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tliiB  iaA(h  plea,  were  stnick  oat.  The 
•■"p  wmpiMMd  of  is,  that  the  plaintt£F  has  been 
mmA  to  irithdiaw  the  record  in  consequence  of  the 
mm  ittHiHnce  of  the  witnev.   That  is  now  found  by 
■•TOT  to  hive  been  the  fact,  and  it  is  a  damage 
iM  ttut  at  «Uafieeted  by  the  eighth  plea.  The 
■Mlibaw  that  plea  isqaite  immateriar.  as  it  can 
tm«  fcr  the  defendant*!  breach  of  doty,  who- 
Ae  ituBtiff  bad  ia  the  original  salt  a  good  cause 
«r  adke  tttot  rcVmiKff,  J.— What  can  he  the  use 
«r  a  mlcaiffl  ft  Kenu,  from  2  Wms.  Sannd.  319, 
M-  it\  thit  »i>m  liiere  is  a  Tcrdict  on  an  immaterial 
fcatbtiefnidant,  utd  upon  the  defendant's  own 
"■Sbetu  hire  no  merit*,  the  Coortwill  givejudg- 
■en  thtutertie^cto,  and  not  award  a  repleader, 
*       tot  nod  the  case.]   It  is  a  true  test,  to 
•  WAt  ^ntiffiinot  entitled  to  judgment,  to  ascer- 
tfthe  jtduitim  in  this  case  he  not  good,  without 
k*  afimMittkrt  tin  plaintiff  had  a  good  cause  of  ac- 
It  ii  Hkittta,  that  the  ser»ice  of  the  writ  of 
ua,  aDd  theftetoT  the  erideiw*  of  the  witness 
wtaal,  immMd  on  him  snch  an  obligation  to 

■  3      ^*>temuialaeace  acanaeof  a^on.  Tho 

■  J^yy**^  ll««t  the  testimony  of  the  def!enda&t» 
-      ■■J™^™"toitl;  and  that  is  sufficient  to 

S^^™"^  It  i<«id,  that  the  finding  is  not 
™?*  tfce  tBKiKtf  wu  msterial  for  the  phiintiff,  but 
^VjfcfUw  WrftlieiBuw;  but  the  former  appears 
_^fS?T?i'"^  ItUmbmitted.thatthere  isno 
^T^™™,*««ft»tit  is  necessary,  to  maintain  this 


0^ 


4 


^j^^  *  iv     1  lit  WHIM  ■  jr ,  vu  uiaiUMiiii  miib 

■™^j«»pIdirtiffdKmld  hare  had  a  good  cauae 
*  "igiMl  wit,  but  only  that  he  should 

^fT  Jtmsge.   The  case  is  one,  c«r- 

^My,  w  MtjntiaiiBMion;  but,  if  it  does  not  appear 
•™*P'«**»R>*wtke original  action  was  wantonly 
P'^^   .  "T?  r  to  bare  been  brought 

«*,it  voald  be  Immaterial,  as  re- 
?2L  *•*  ynXamy  whether  the  cause  of 

At  all  erents,  it 
ZJr  "peculate  whether  the  pUintiflF 

?^T'_'y".**»P.«nd  he  cannot,  on  that  ac- 

sl^zSL-.  ^* 

-Tfirl'  **•  """^  delirered  by 

obeying  a 

^22— fciL^S^S.""      defendant  to  appear  as  a 
w^^www^lBttrst  the  trial  of  an  action  brought 
wjmmipimmXkmu  Foulkes.   [His Lordship, 
■p*  ;';%(liitoe  of  the  pleadings^  said :— 1  On 
■•^Wi  WttJMf,  B.,  a  Tvdlet  was  found  for  the 
gtHBtiSaill  the  tvne^  except  that  on  the  eighth 
flM,  ^  If.  donign.  The  Tetdict  on  tb«  eighth 
flttt^n'oiedtliat  the  plajntiff  had  a  good  cause 
of  BeCMnatf  Fonlkes,  was  for  the  defendant.  A 
ffia  imikKMA,  calling  on  the  defendant  to  shew 
am  tkj  Ik  TCidiet  should  not  be  set  aside  and  a 
jepW^mrM,  or  why  final  judgment  should  not 
fee  mtmd  far  tbe  i^tiff,  notwithstanding  the  rerdict 
ir<fe  Jii»*^t  on  the  eighth  plea,  or  why  a  new 
if^^MBot  be  had  oD  tu  ground  of  the  verdict  on 
f^^MA  pJet  beiag  ^net  the  eridence.   On  shewing 
aw  i^Ml  this  mle,  it  was  admitted,  that,  bo  far  as 
g  ««ftr  s  sew  trial  and  for  a  rerdict  against  the  eri- 
H  mH  oet  be  supported ;  and  the  atgnment 
at  tfae  qoestion,  whcUwr  the  eighth  plea,  which 
^aJt^tbeplsiatiff  had  a  good  euiae  of  action  in 


^l^i^ieit,  was  a  solfiaient  answer  to  th«  action 
tht  iritaMi  for  not  ait«ndinr ;  and,  suppoung 

9Z|ttk0iafi6icnt,  what  ouffbt  to  iw  the  judgment. 
^jMiet  is  the  raltdity  of  the  plea,  it  is  to  be  ob- 
-gfj^Atiteltn^on  is  for  the  injury  sustained 
wteihiitif  in  eonseqiuBoe  of  the  breach  of  duty 
WAtlMaat  in  not  obeving  the  subpoena,  and  by 
^«if  lAidi  breach  of  duty  the  dcelaratiwi  aliegea 
^  jinljl  vat  ddi^ad  in  ncorcring  hia  dam^et 


against  Foulkes,  and  also  was  obliged  to  pay  him  cer- 
tain costs,  and  also  that  certain  costs  incurred  by  the 
plaintiff  in  proceeding  to  trial  became  useless ;  and  the 
question  is,  whether  the  want  of  a  good  cauae  of  action 
against  Foulkes  shews  that  the  plaintiff  is  not  entitled 
to  recover  for  any  part  of  this  matter  of  complunt,  for, 
unless  it  has  that  effect,  the  plea,  being  pleaded  to  tbo 
whole  cause  of  action,  is  bad.  By  the  statute  of  Anne, 
which  enabled  the  defendant  to  pload  several  matters, 
or  since  that  statute,  when  only  one  issue  has  been 
joined,  a  plaintiff  who  had  no  cause  of  action  could  not, 
under  ordinary  circumstances,  austein  any  damage  from 
the  absence  of  a  witness;  and  this  is  the  reason  why,  in 
sereral  of  the  cases  which  bare  been  determined  on  the 
subject  of  the  action  for  disobeying  subpoenv,  (when  it 
did  not  appear  that  more  than  one  lasue  was  joined  ),  the 
Court  have  considered  that  an  allegaUon  of  a  good  cause 
of  action,  either  in  express  terms  or  in  terms  which 
were  held  to  imply  it  after  rerdict,  was  necessary  to 
sustain  the  judgment  for  the  plMOtiff,  because,  in  the 
absence  of  anch  an  allegation,  the  dedaraUon  did  not 
shew  the  plaintiff  had  sustained  any  particular  Iom  or 
danago  by  the  non-attendance  of  the  ddSmdant.  In 
an  amon  such  as  this  ii,  for  a  breach  of  duly,  not 
arising  ontof  contract  between  the  plaintiff  and  the  de- 
fendant, but  for  disobeying  the  order  of  a  competent 
authority,  tlie  existence  of  actual  damage  or  loss  la 
essential  to  the  action,  as  the  law  will  not  imply  a  loss 
to  the  plaintiff  from  mere  disobedience  to  the  subpcena. 
But  when,  since  the  statute  of  Anne,  there  are  sereral 
issues,  it  may  be  that  the  plaintiff  has  no  cause  of  ac- 
tion, but  yet  he  may  have  sustained  damage  in  respect 
of  coats  of  some  of  the  issues  on  which,  although  fiuling 
in  his  suit  generally,  he  might  have  succeeded  by  the 
testimony  of  the  witness,  if  he  had  attended  in  obedient 
to  hia  subpoena.  It  is  clear,  that  the  terms  of  this  de- 
claration comprehend  such  damage,  and  that  the  alle- 
gation that  the  defoidantwaa  a  material  witness  on  tho 
issues  ik  after  vcodict,  a  sufficient  all^tion  that  the 
plaintiff  would  have  succeeded  on  some  of  them  if  the 
witness  had  given  his  evidence;  and,  consequently, 
that  he  may  nave  sustained  pecuniary  loss  from  the 
absence  of  the  defendant,  although  he  bad  no  cause  of 
action  against  Fonlkes.  The  eighth  plea,  therefore, 
although  it  shews  the  plaintiff  could  not  have  been 
damnified  by  the  del^y  of  recovering  damwes  against 
Foulkes,  and  would,  therefore,  he  a  good^  plea  to  » 
declaration  complaining  of  no  other  wrong,  does  not 
shew  that  he  nas  sustained  no  damage  in  conse- 

auence  of  the  absence  of  the  defendant:  that  plea, 
lerefoTC,  cannot  be  sust^ned,  as  shewing  the  plain- 
tiff has  snst^ned  no  loss.  But  a  question  was  ang^ 
geated  by  the  Court,  whether  it  might  not  be  aus- 
tained,  as  shewing  that  the  plaintiff,  although  he  had 
sustained  the  loss,  had  no  right  to  sue  for  it  as  an  in- 
jury, as,  inasrouch  as,  having  no  cause  of  action  agiUnst 
Fonlkes,  he  was  guilty  of  a  wrong  in  suing  him, and  could 
not  recover  against  the  defendant  for  a  loss  sustained  in 
seeking  to  enforce  a  wrongful  claim,  for  which,  accord- 
ing to  the  old  law,  which  ia  atiU  in  form  ohserred,  he 
was  liable  to  amerciament ;  but  we  think,  on  connder- 
ation,  that  although,  as  respects  the  lord  whose  court 
has  been  occupied  by  a  claim  which  could  not  be  sus- 
tained, the  |)laintiff  wonld  he  li^le  to  make  a  peounl- 
aiy  satisfiHtion  by  amerciament,  yet  that  he  ba%  andnst 
such  a  wrong-doer,  the  right  to  have  the  nwterid  tea- 
timony  of  a  witnesa  in  support  of  issues  on  which  he  ia 
entitled  to  succeed,  in  order  to  obtain  costs  to  which  his 
right  ia  recognised  by  law.  The  eighth  plea,  therefore, 
as  it  does  not  answer  the  whole  declaration  to  which  it 
is  pleaded,  is  insufficient ;  and  the  defendant,  who  haa 
failed  in  all  the  other  pleas.  Is  not  entitled  to  judgment. 
The  second  question  is,  what  judgment  should  be  given 
on  this  lecora,  taking  the  eighth  plea  to  be  bad  ?  By 
the  statote  of  Anna,  the  question,  whether  there  ahouM 
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be  a  repleader  or  jadgment  Don  obstante  Teredicto,  de- 
pmdB  on  whether  the  plea,  on  which  the  immaterial 
urae  arisea,  admita  a  canse  of  action,  by  way  of  con- 
feBsion  and  avoidance;  bat  dnee  that  atatnte,  ithaabeen 
held,  althouffh  the  plea  on  whieh  the  immaterial  iane 
-TOB  foand  U>T  tJbe  defendant  did  not  confess  the  canse 
of  action.  If  it  was  confessed  or  prored  on  the  other 
pleas  which  were  found  for  the  deiendant,  there  should 
M  no  repleader,  but  judgment  for  the  plaintiff ;  and 
even  although  the  pleas,  on  which  the  good  isBues  have 
been  taken  and  found  for  the  plaintiff,  were  not  pirns 
in  confesmon  and  avoidance,  but  traverses  of  material 
auctions  in  the  declaration;  and  although  some  of  the 
material  allegations  were  neither  traversed  nor  [voved, 
nor  admitted,  by  way  of  confession  and  avoidance,  it 
has  been  held,  that  where  the  otlier  material  pleas 
enabled  the  Court  to  give  judgment,  without  requiring 
the  parties  to  replead,  in  ordur  to  uiew  on  which  side 
the  right  was,  there  uwnld  be  no  npLaaAWf  hat  ind^ 
nent  non  (mtante  veredicto.  (See  the  ease  oi  Gcod- 
hume  V.  Amdmoii,  9  Bing.  fi39;  Ntgtlm  v.  MttektUt  7 
Mee.  &  W.  612).  Indeed,  a  plea  travemng  an  allega- 
tioa  in  a  dedatation,  although  not  for  aU  purposes,  or 
in  all  events,  an  admission  of  the  material  alle^Uons 
in  the  declaration,  which  it  does  not  traverse,  yet  it  may 
be  conridered  as  a  conditional  admission ;  that  is,  as  ad- 
mitting the  all^ation  not  traversed,  in  case  the  plain- 
tiff can  prove  the  allegation  traversed;  and  it  is  cer- 
tainly 80  treated  in  the  cas&  in  which,  on  a  sii^le  plea 
traversing  a  part  of  the  dedaration,  where  an  issue  is 
found  for  the  plaintiff,  the  plaintiff  has  judgment,  and 
which  he  would  not  be  entitled  to,  nmesa  the  Court 
considered  the  material  alleg^ions,  which  were  not 
ttavosed,  as  beiiw  admitted;  and  the  same oonsequenoe 
follows.  If  BSTeraT  material  travmes  are  all  found  for 
the  plaintiff.  In  the  present  case,  several  travenes  on 
material  allegations  of  the  declaration  are  found  for  the 
plaiutiff,  who  has  also  obUuned  a  verdict  on  the  plea  of 
leave  and  license,  which  is  a  plea  in  confession  and 
avoidance;  and  the  only  iasue  found  for  the  defoidant 
does  not  shew  the  plaintiff  has  no  cause  of  action.  So 
that  the  Court,  therefore,  have  no  difficulty  in  saying 
that  the  plaintiff,  and  not  the  defendant,  is  entitled  to 
judgment  and  has  no  reason  to  award  a  repleader  to 
discover  which  is  right.  The  rule,  therefore,  to  enter 
jodgmant  fw  the  plaintiff  on  tiM  ei^th  plea,  non 
ob^mta  Tcmdloto^  most  he  made  abauute^Aw 

COURT  OF  EXCHEQUEK.— HitiBT  Tm, 

TBOimoir  «.  Thb  Univsrsu.  Sjxvaox  CoMPurr. — 
Jam*  90. 

Jbmt'Moei  Cmpaoy—Wmding-up  Aet^  11  ^  12  Vki, 
€.  45—7  ^  8  Fiet.  e.  110— JSeseutfew. 

WhtreJtidgmaU  ka$  hem  obtained  agamtt  a  Joimf-ttoei 
Companjf  compleleiy  rtgiitered  wtdtr  tktl  S^Z  Vkt. 
e.  110,  twUei  oeeoMer  tiwo/iMif,  and  on  Order  u  wiade 
the  Court  of  Chameery  far  mindiiiff-t^  Ht  A^air* 
tmdertke  11  ^  12  Viel,  e.46,aitdan  Qfieial  Manager 
appointed  for  that  Purpose,  tke  Plaii^ongit  to  aeek 
Sati^KHoHfar  hie  Del*  ^  meam  «/uie  MatAmerf 
pntMlsnkelatierAeti  andtheComtwiUnetgrmU 
EKmitiom  agamil  a  S^ankolder  mndmr  tke  firmer,  tm- 
Imitii  lAiim  that  Mow  Meant  haee  been  reeertei  to 
leMontSneem. 

The  eoth  Section  of  the  7  8  Vkt.  c  1 10,  which  empoieer$ 
As  Conrt  to  grant  Eaecntion  tn  certain  Caeee  withotU 
«  Scire  Faeiat  or  Sng^eitum^  appKet  to  the  Cote  ef  a 
Creditor  who  hae  <^med  Judgment  agamet  a  Joint- 
etoci  Compang^  and  eeett  Eaeaition  againtt  a  Share- 
holder in  it;  iu(  eneh  SiBCCUtion  will  not  be  granted  liy 
the  Court  nnU$tthtyaresatii/kd  that  the  Ptemluf  Am 
Jlrtt  meed  due  Diligenee  to  obtain  Satit/aelim  fir  hie 
Debtjhm  the  I^mde  ^tke  Ompang, 


Luth  had  obtained  a  rale  caUing  on  C.  Land,  «i 
holder  in  the  Universal  Salvaga  Company,  ta 
cause  why  the  plaintiflF  ahould  not  be  at  ub«ty  ij 
exeentioa  agunat  hia  property  and  eficcts  i^n^ 
ment  obt^ned  agunst  the  Company.  It  was  a 
pany  completaly  regiatered  under  the  7  &  8 1| 
110,  and  wH  not  incorporated  b;^  act  of  Farliaa 
charter,  nor  was  the  liability  of  its  merobeis  rei! 
by  letters-patoit  The  party  asainst  whom  this 
cation  was  made  had  been  a  ananuolder  in  it  since  1 
ary,  1846;  the  plaintiff's  judgment  was  obtained  i 
16th  May,  1848;  afi.  fik  issued  on  the  25th,  (oi 
the  sheriff  returned  nulla  bona,  and  the  ap^licui! 
swore  to  his  belief  that  any  ^rther  encution  ij 
the  property  of  the  Company  would  be  unaTiiliiii 
that  the  only  chance  of  obhuning  aatisCsetioo  k 

Slaintiff's  debt  was  by  prooeedii^  agauBt  then 
oal  members.  On  the  10th  November  u  oidt 
aolnte  was  made  by  the  Cmirt  of  Chancery,  undi 
Joint-otock  Compamea  Winding-up  Act,  (11 
Vict.  e.  45),  fbr  tbe  diaaolution  and  winding-mi  < 
Company  and  r^iiraice  of  its  afi^rs  to  a  Msi 
Chancery  to  be  wound  up,  and  an  official  manage 
appointed  aocordingly.  Tha  case  had  been  before, 
B.,  at  chamb^  wbo  refuaed  to  interfere,  conaid 
tliat  it  ought  to  be  determined  by  the  Court. 

Phipeon  shewed  cause.— The  plaintiff  is  dieentiti 
execution  against  this  party,  for  two  ressons:  hret 
Stat.  7  &  8  Vict.  o.  110,  whi<^  empoweis  tiM  Com 
grant  execution  under  oBTtain  circumstanoss  ^ho 
scire  fooiaa  or  suggestitm,  doee  not  extMd  to  tiiu  t 
That  sUtute  was  passed  for  the  regiatratiQit.  lowrc 
tion,  and  regulation  of  joint-stock  cmnpames;  tot 
66tii  section  enaotathat  "Every  judgment  and  e 
daene  or  order  which  ahaU  be  at  anytime  afia 
passing  of  thb  aot  obtained  against  any  compaii^rs 
pktely  registered  under  this  act,  except  oompsniM 
corporated  by  act  of  Parliament  or  charter,  or  oooipii 
the  liability  of  the  members  of  which  is  restricta 
virtue  of  any  letters-patent,  in  anyactioi^  saitoro 
procee^ng  proeecuted  by  or  against  such  coouwi 
any  oooH  of  law  or  equity,  shaU  and  may  tsto  ei 
and  be  enforced,  and  execution  thereon  be  uwm, 
only  against  the  property  and  effects  of  such  compi 
but  d»  if  duo  diligenee  shaU  have  been  used  to  <* 
satis&ctionof  such  judgment,  decree  or  order,  fay  e» 
tion  against  the  property  and  effects  of  sudi  comp 
then  against  the  person,  property  and  f^ct"  « 
shaMholder  for  the  timelmng,  or  fVf^ JS 
holder  of  Buch  ownpany  hi  his  natural  or  i^""* 

Scity,  unta  such  judgmwit,  decree  or  order  snii 
Uy  satisfied ;  provided  in  the  case  of  <»ec"t'°'', 
any  former  ehar&older  that  such  former  shareboUer 
a  ^arebolder  of  auch  company  at  the  time  ^nf" 
tract  or  eiwagement  for  which  snch  judamMiS 
order  may  have  been  obtained  wasentered  mto, «  «a 
a  shareholder  during  tiie  time  such  contract  or  ena 
ment  was  unexecuted  orunsatisfied, «  JS 
at  the  time  of  the  judgment,  decree  or  order  b*WS 
ed"  &c.   By  tiie  67tii  section,  "  Every  p«»«*g 
whom,  or  against  whose  property  or  eft^ 
upon  any  judgment,  decree  or  order  obtoiaed«»w" 
s^  have  be^  isaiSdai  aforesaid,  ■»««l>»"?*ilj, 


used  to  oblam  aatiafaetion  thereof  against  the  ia«PJ 
and  efiecte  of  such  eompany,  Mch  persw shali 
tied  to  contribution  for  so  much  of  ««?J,*|^  ?^ 
costs  and  charges  ae  shall  remain  n>w»*»°*»'."rBD 
several  other  persona  against  whom 
snch  judgment,  decree  or  order  "SJiS 
company  might  also  have  been  iaaaed 
sionVtbatlaialf  aforesaid;  and  that  wh'^ 
tioa  BB^  be  feovrered  ftom  aoeh  puiasoa  ai  aiw— 
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h  tk»  mamfK  m  eeBtrifavtioiL  m  ordntair  earn  of 
y^Mt^"  And  by  the  «8Ui  Motion,  <*  In  the  CMM 
Bj  Uiu  ut  for  cxeevtioD  on  any  jadgmort, 
•mm  « «riet  ia  tay  Kjtkm  or  nrit  againet  thecom- 
|iigr  te  k  Bn«d  anuit  the  peraon  or  iguiut  tb« 
^nl^Bcts  MuiyilMrdKildar  orfcimer  8har»- 
t^mSi  voBpaQj,  or  agunsi  tke  property  sod 
tdteonpan  it  tho  mt  of      naxeholder  or 
s  iaAiUui  n  Mtiufcrliiea  of  mmy  BHmico,  d*- 
■,Miiid  exfMMB  pud  or  inenned  by  him  as 
■id  ii     MtiflB  or  rait  agVBBt  the  company, 
icMcrteaB^beintedWleaTe  of  UwCoortor 
•aWpil  tti  Mntia  vhieta  aocfa  jndgBMit,  decree 
:  <ki  kiTt  bem  obtaiaed,  open  motion  or  ram- 
fari to  Aev  enae,  or  otbw  motion  or 
MM  oHtoit  with  the  ^aetiee  of  the  Court, 
Mt  mjmmAm  or  scire  ftciM  in  that  behalf; 
IflrtitU^  kwM  for  nidi  Court  or  judge  to 
raMitt  (t  AKhagt  such  rule,  or  allow  or  di»- 
~      "  [{m^atewoMj  be),  and  to  direct  the 


«f  tk^Matobe  paid  by  either  party,  or 
ikt  wh  iftv  nte  therotn  as  to  Boch  Court  or 


\ 


Imifftc.  [0&  PA^paoN  proceeding  to 
AiAtti|nn«f  the  Court  to  gnmt  execution 
'  ^  M  action  ns  eonfined  to  the  case  of  a 
nfienpuy  seekiag  to  reeoap  hinw^ 
'frkiiog  bwn  eaaapeUed  to  pay  a  debt 
fBJo  I  jadgmeBt  recovered  against  it ; 
^  B,tiMnd  tbt  the  point  had  been  decided 
nK^fttCmtsf  Commoa  Pleas  inPeartw. 

S  ^TtrlS^"  ''■'^  Jonra.,  N.  S., 

tppWOT  to  boTeavumed 
•  SMMHT  mj  miintam  an  aelim  against  the 
aw^M^  fcwiA  ke  bdascB  that  diotom  was  nme- 
«MnfalkMnBoftibe  CMC.   T«  thtsPAipsMt 
^MlftrttUewhsd  been  qoertioiMd  by  W^t- 
^jp%*>  ■'(^mnll,    and  |voae«ded  with  Us  aign- 
'WMmliefintMiBtjWhidi  boworarwe  onit  asH 
KSBtkra^iHBt^  theComt.  Intbeeovne 
tJlhM,fi,aid,«Tonake8eBseof  the  statute 
■^■ttfce  vwdi  'rait*  and  'recorer'  in  the 
I  wfTthactina  in  a  qualified  sense.   The  real 
cntniphted  by  the  AOth,  67th,  and  68th 
Matfalined  Hthig.  A  creditor  reooTers  i^ainat 
■  ^■■inj  ad  obtaiBs  execution  agwnst  their  pro- 
^^Uy  towardg  satiefyiDg  his  debt;  he 
*■(  M  wtgenee  applies  to  the  Court  under 
^^^l™" b  b»Te  execation  against  the  property 
""oiJtii.  He  gets  execution  and  hb  debt 
.*T.gyy  (tf  a  •bu«h<rfder,  who  then  becomes 
^      w  Wth  seetim  t«  Teeerer  from  the 
■■;>M  mdertbeOBtb  •aetimi       niply  to  the 
^^*|iHid  that  be  haa  been  obliged  ta  pay 
'•wrfttieoBpMy^Mid  have  execution  agnnat 
/■P»^flf  tbe  company ;  if  ho  oaimot  get  his 
'**Vy  he  most  go  to  a  court  of  equity  to 
M«a«tiihtion  fr«n  his  co-dureholdets.   If  we 
fflrwwdi  *rttbe  nit  of*  in  the  6Sth  sMrtion  as 
'eatbeapplicatioBof,'  and  'torecoTer'  in 
as  'catitleil  to  have,'  it  laakea  all  clear.  The 
■ritig  eMfnbatioD  hen  his  oo-Bfaareholders  it  net  in- 
imiiWjdketin  thing,  because  the  oreditor  must 
km  czfcMrted  the  ^ects  of  the  c(»npany  before  it  can 
>i— fc^  t^      tbaefimthe  riiat^older  gets  dam  noes 
kniu*!  ^  F^^*i»  he  may  know  more  about  the 
^ili  mi  wbm  to  go  look  tot  them  than  the  cre- 
^  ioM."]    Bat  secondly,  instead  of  pioceeding 
the  7  &  6  Viet  c.  110,  «h«  pUutiff  ovght  to 
^  flsaght  Mtii&ctioD  Ibr  Ua  debt  by  pnniDg  It 
ate  the  /eiDt-fltoek  Conpaniee  Winding-up  Act, 
tt  1 11  Ttet  C.46.  That  sutote  enacts  that  when  a 
<f  tUi  kind  becomca  insolTHit  any  "  contri- 
ialBf^  (t  word  defined  by  the  interpretation  clause  to 
■M  *naT  ■■nil IT  of  a  ooBpmy  and  also  eroy 
i^liMiilili  In  nmrilmlr  In  ttin  jrnjTrr-"  -f  r-j 


of  the  debti^  liaUlities,  or  losses  thereof  whether  as  hdr, 
doTisee,  executor  or  admimBtntor  of  a  deceased  member, 
or  as  a  former  member  of  the  same,  or  as  heir,  derise^ 
executor  or  admiBistrator  of  a  feimer  member  of  the 
same,  deceased,  or  otherwise  howwerer")  may  present 
a  petition  to  the  Court  of  CSuneery  for  the  dueolntiott 
and  windhi^up  or  for  the  winding-up  of  the  afMn 
the  ecnnpany.  That  Court  w»y  tbermpon  rete  tin 
aOain  of  m  company  io  a  Miotar  in  (Aaiwenr  to  be 
wound  up,  1^0  is  to  qjpoint  fitet  an  interim  and  afte^ 
wards  an  official  manager  for  the  pvrpoae,  who  is  thai 
to  make  oat  a  list  of  the  OMitrilmtoriee  to  the  oom- 
pany.  The  MaBter  is  then  to  oiganlae  a  fund  for  the 
payment  of  the  debts  of  the  company  by  collecting  its 
assets,  and  for  this  purpose  making  ealls  on  the  contii- 
botoiies  if  neeesaary,  who  on  Ute  other  hand  are  to 
prove  their  debts  as  in  1iankru;>tey.  Power  la  iJm 
gives  to  him  to  direct  Issnfls,  special  leases  land  acticMU^ 
and  his  orders  are  to  hare  the  effect  of  orders  of  the 
Court.  Tlie  78rd  section  of  tiiat  statute  Hm  enaefci 
thai  ^tStar  Hm  first  i^pointment  of  an  officii  manum 
BO  creditor  or  other  person  ahall,  except  so  Cur  aa  Qu 
Master  shall  permit,  hare  power  to  eommenee  er  to 
proceed  with  any  action  againit  the  (rfEeial  mamger  or 
against  the  ennpany  or  any  person  representing  the 
aanw,  or  who  is  sued  as  a  contributoty  thereof  until 
after  proof,  or  exhibitijig  or  making  sudi  proof  as  he 
may  be  ame,  of  his  debt  or  demand  before  the  Hasten 
ae  hereinafter  mentioned;  and  it  shall  be  lawful  for 
any  judge  of  the  court  in  whidi  sudi  action  shall  be 
pending  upon  smnimnu  taken  out  before  him  for  that 
pnrpoae,  to  order  that  all  further  proceedings  in  such 
action  anall  be  staged  until  after  such  proof  wall  hare 
been  made  or  exhibited  before  the  Master.'*  It  was 
ekarly  the  intention  of  tiie  frameia  of  this  art  to  ooni- 
pd  ul  cndliexB  htTing  debts  or  demands  i^iduat  n 
laaolvent  j<dat-etoc^  oompany  to  come  in  ud  provo 
them  befi»e  the  Master  m  Cboncay;  and  the  obj^eefc 
of  Ha  frameii  woold  be  whdly  defiMted  If  execution 
under  the  7  &  8  Viet.  e.  110,  eoold  be  inned  againit 
iadiridual  shareholdets  of  the  company. 

LtuA,  contra,  having  been  directed  by  the  Court  to 
confine  faitnsetf  to  the  second  point. — The  Jotnt-stock 
Companies  Windinr-np  Act  was  passed  for  the  benefit 
of  the  creditors  of  those  companies,  and  not  to  protect 
parties  who  may  have  become  members  of  them  witii 
the  view  to  improvident  speculation.  When  therefore 
the  Legislature  in  the  73rd  section  of  that  act  say  that 
without  the  perroisBion  of  the  Master  in  Chancery  no 
notion  Aall  be  brought  against  the  company  or  any 
person  who  is  sued  as  a  oontilbatory  uieieo^  they 
must,  conceding  that  the  word  *■  actien**  extends  to  a 
scire  fiwiaa^  be  understood  to  q»eak  of  actions  brought 
against  a  contributory  befvre  the  Incorporation  or  c<»n- 
plete  registration  of  the  oompany.  The  66th  section  vi 
the  Winding-up  Act  enacts,  ttiat  except  as  is  by  tiril 
act  expressly  |ffovtded,  nothing  in  this  act  contuned,  near 
any  petition  or  order  under  the  same  for  the  diaBolati<a 
and  winding-up  or  for  the  winding-up  of  any  company, 
riiall  extend  or  enlarge,  diminish,  pngndioe  or  in  any- 
wise  alter  or  affect  the  rights  or  remedies  of  creditois,  or 
other  peiBone  not  being  contribntories  of  the  company, 
or  tiie  r^hts  or  remedies  of  creditors  being  also  contn- 
butories,  but  being  creditors  of  the  oompany  np<m  ■ 
distinct  and  iadewmdent  account,  whether  a^inst  the 
company  or  against  any  of  the  eontributonea  of  tiie 
same,  nor  the  rujfats  or  mnedieB  of  the  oompany  uainst 
any  contrlbntorwi  or  other  persona,  nor  shalf  alter  or 
alnct  any  eontraets  w  oigagementB  entered  into  hy  or 
with  the  company,  or  any  person  actingonbehalf  of  the 


This  appears  I 

enacts  that  **  no  suit,  action  or  other  proceeding  In  taj 
ofte  Nicy's  mpetior  oonto  Ac.  ihdl  be  institiM 
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or  brought  or  proceeded  with  hy  the  official  manager, 
whether  against  a  contributory  of  the  oompany  or  any 
debtor  or  other  stranger  thereto,  but  with  the  leave  or 
according  to  the  general  direction  of  the  Master  &c., 
and  that  no  such  action  suit  or  other  proceeding  shall 
be  proceeded  with  if  the  Master  shall  by  writing  under 
hia  hand  direct  that  the  same  sliall  be  stayed  or  dis- 
continued" &c.  The  only  object  of  the  7Srd  section 
was  to  enable  the  Master  to  ascertain  the  debts  of  the 
Company,  and  it  accordingly  stops  all  actions  for  liqui- 
dated debts  until  proof  of  them  is  made;  and  when  the 
debt  is  disputed  in  amount  he  may  direct  an  issue  to 
ascertun  it  under  the  Olst  section.  Here  the  amount 
of  the  debt  has  been  ascertained  by  a  judgment  wliich 
it  would  be  unnecessary  to  prove.  \_P!att,  B. — By  the 
74th  section  the  proof  of  debts  is  to  Im  the  same  as  in 
bankruptcy,  and  in  bankruptcy  yoa  piOTe  a  jndgment- 
debt.]  Yes;  but  merely  by  production  of  a  copy  of 
the  record.  (AldenoR,  B. — If  yon  are  right,  it  would 
make  wild  work  of  the  equities  between  the  parties. 
Where  the  affairs  of  a  company  are  not  before  the 
Master  in  Chance]^,  you  have  a  tight  to  have  your 
debt  aatiafied  out  of  the  assets  of  any  person  who  either 
is  a  shareholder  in  the  company  for  the  time  being 
or  has  formerly  been  so;  but  then  you  are  bound 
to  exhaust  the  one  class  before  you  go  to  the  other — 
a  course  which  no  doubt  may  in  particular  cases  be 
productive  of  very  grievous  injustice,  but  was  probably 
mtended  to  prevent  embarrassment  to  creditors.  But 
when  you  have  got  the  case  before  the  Master  in  Chan- 
cery, who  can  take  all  its  equities  into  coDsideraUon 
and  con  make  calls  for  the  payment  of  your  debt,  he 
may  in  hia  discretion  make  those  calls  not  on  all  the 
diueholders  but  on  that  class  who  oiwht  equitably  to 
be  compelled  to  pay  them.  He  thererore  can  do  com- 
plete equity  between  the  parties;  we  cannot,  and  con- 
sequently it  is  reasonable  that  we  should  not  interfere.3 
Courts  of  law  are  bound  to  administer  justice  and  con- 
strue statutes  by  fixed  rules,  and  have  no  right  arbi- 
trarily to  drive  parties  into  a  court  of  equity.  It  is 
sworn  in  the  present  case  and  uncontradicted  that  this 
Company  has  no  assets  to  administer.  [^Alderaotit  B. — 
They  have  at  least  the  property  of  the  person  whom 
you  want  to  make  pay  under  this  execution.  You  are 
asking  your  debt  from  one  shareholder  when  you  have 
a  rieht  to  be  paid  by  all.]  Before  any  effectual  pro- 
ceedings eontd  he  taken  in  Chancery,  both  he  and  eveiy 
other  solvent  shareholder  may  have  left  the  country. 

Pabke,  B. — This  role  must  be  discharged.  The  first 
4^oesUon  is  whether  since  the  7  &  8  Vict.  c.  110,  execu- 
tion in  lieu  of  a  suggestion  or  scire  facias  can  issue  under 
circumstances  like  tiie  present,  and  if  the  Court  of  Com- 
mon Pleas  in  Peart  v.  77te  Umvenal  Salvage  Company 
were  right  in  their  decision  as  to  the  effect  of  this  statute. 
The  contest  there  was  whether  under  the  68th  section 
the  proceeding  by  scire  facias  or  suggestion  on  a  judg- 
ment obtained  against  such  a  company  as  this,  was  a1)0- 
lished  only  in  case  of  execution  sued  against  the  com- 
pany b^  shareholders  in  it;  on  which  that  Court  decided 
according  to  what  I  take  to  be  the  true  construction  of 
that  section,  that  it  does  Aot  apply  solely  to  that  case. 
The  68Ui  section  is  that  **  in  the  cases  provided  for  by 
tills  act  for  execution  on  any  judgment,  decree  or  order 
in  any  action  or  suit  agunst  the  company  to  be  issued 
against  the  nerson  or  against  the  property  and  effieets  of 
any  shareholder  or  former  shareholder  of  such  company, 
or  against  the  property  and  effects  of  the  company  at 
the  Mtt  of  any  tnareholder  or  former  tharehotder^  in 
aatisfaction  of  any  monies,  damages,  costs  and  expenses 
pud  or  incurred  by  him  as  aforesaid  in  any  action  or 
auit  against  the  company,  such  execution  may  be  issued 
by  leave  of  the  Court,  or  of  a  judge  of  the  court  in 
which  such  judgment  decree  or  order  shall  have  been 
obtained;"  and  the  contest  in  the  Court  of  Common 
.Fieaa  was  whotiier  tiiat  section  was  to  be  confined  only 


to  the  remedies  which  shareholders  bad  ag^nst  the  c« 
pany.  Ko  doubt  according  to  the  true  rules  of  o 
stmction,  tile  expres^on  ol  ths  tuit  of  any  shm^ 
or  former  $hareMder  must  refer  either  to  all  the  so 
cedent  clauses  or  only  to  the  last  one:  the  Coorl 
Common  Pleas  properly-  said  if  it  referred  to  all  thei 
tecedents  the  sentence  would  be  absurd,  because; 
power  is  given  to  shareholders  to  bring  actions  agij 
the  company ;  that  such  &  power  could  not  be  cres 
by  this  section,  and  consequently  the  words  wli 
I  have  rf»d  must  be  taken  as  confined  to  the  Z 
antecedent.  There  is  however  this  apparent  sbsurdi 
in  applying  that  clause  to  the  last  antecedent  one,  r 
that  those  individual  shareholders  who  have  recorei 
against  a  joint-stock  company  must  apply  to  tbeCoi 
for  leave  to  issue  execution.  That  would  indeed 
the  ^ect  of  sudb  a  coastmcUon  if  its  shareholdenb 
power  to  sue  tiie  company,  but  according  to  the  SI 
section  taken  together  witli  the  68th,  the  mesoiiw 
the  Legislature,  although  they  aay  that  the  sbarebolf 
who  has  been  compelled  to  pay  the  debt  of  the  cm 
pany  may  recover  against  the  company,  is  not  tl 
shareholders  shall  have  an  action  a^nst  the  oompii 
and  execution  on  it,  but  that  their  intention  was  ti 
if  one  individual  be  called  on  to  pay  the  debt  of  t 
company  he  shall  have  compensation  irom  them  1 
means  of  execution  granted  with  the  leave  of  a  jndi 
That  construction  will  reconcile  the  66tb,  fi7M  «j 
68th  sections,  and  is  the  true  constraclioo  of  u 
act.  The  result  therefore  will  be  tliat  the  CStb  se. 
tion  does  not  apply  to  a  proceeding  bysBharehoMt 
merely,  but  to  all  cases  where  a  creditor  W  w 
Company,  and  who  has  thus  now  a  direct  remedy  n 
his  deb^  as  the  Court  or  a  judge  is  empowered  to  grw 
him  execution.  Under  the  former  act  7  &  8  Geo.  ^ 
c.  46,  he  was  obliged  to  have  a  scire  facias,  which  hj  m 
experience  we  know  to  have  been  an  inconvenient  pre 
ceedmg.  Then  the  present  statute  gives  a  discreUon  t 
the  Court  or  judge  to  determine  all  questions  wluc 
formerly  would  have  been  determined  on  scire  fta* 
vix.  if  the  person  against  whom  execution  is  "*™ 
shareholder,  which  they  may  decide  according  to  tim 
discretion  on  affidavit,  or  if  necessary  under  tteir  g«w 
ral  power  of  granting  an  issue  to  try  it ;  and  thM  flU 
cretion  must  be  regulated  with  the  view,  mI*"*^ 
equitably  the  party  ought  to  bo  called  on  to  pay,  w 
whether  he  is  a  shareholder  liable  to  contribute  to  w 
the  debts  of  the  company.  Then  as  to  execution  a«f« 
shareholders  there  is  a  dutv  imposed  on  the  creaw 
by  the  66th  section— he  may  have  immediate  e3=«°'*^ 
against  the  property  and  effects  of  the  company  wiMj 
any  restraint,  but  when  he  wants  leave  to  aae  anrtw 
party  it  shall  only  be  gnmted  on  the  condition  oia 
having  first  used  due  diligence  to  obtain  k".'"*?^ 
out  of  the  property  and  effects  of  the  company,  lo 
case  the  Court  may  permit  him  to  proceed 
property  and  effects  of  the  individual  aharehoWen^ 
that  in  administering  the  powers  vested  in  tbem  by  » 
68,  the  Court  will  always  have  to  consider  ii  aw 
diligence  has  been  used  to  obtain  satisfaction  t^rzi 
primary  fund.  This  statute  expects  tiiat  the  compsg 
will,  as  they  clearly  ought,  pay  their  debts  ont  or^ 
property  of  the  company;  and  the  Co*"*  "h-b 
care  that  individuals  an  not  compelled  to  psjr  tnewnu 

debt  of  a  creditor  in  the  first  instance,  "ntiJa"'^ 
gence  to  obtain  it  from  that  fund  shaU  have 
without  success.   Previous  therefore  to  the  li  . 
Vict.  c.  45,  and  subsequent  to  the  7  &  8  Vi'^^^^JvC 
Court  always  endeavoured  to  be  perfecUy  "t'^Bcettf 
due  attempts  had  been  made  in  the  firat  ""*jJigj  , 
have  execution  against  the  effects  of  the  conipsny.  ^ 
the  11  &  12  Vict.  c.  46,  puts  an  insolvent  "ffXliu- , 
different  position,  and  duvets  its  affaifs  ^  ^  r^t^  , 
stored  und^a  Master  in  Chancery,  who  is 
efi^ota  of  tiie  compainr  and  have  power  lo  eau 


Digitized  by  Google 


THE  JURIST. 


107 


bafiriinlpenonUaUeto  eontrilnite  in  order  to  compel 
hat  to  eootnbate,  tai  thai  provide  a  fund  for  the  pay- 
■oAoC  the  ftrtnetsUp  debts.   If  so  we  must  see  what 

Sfbe  eomtnctiou  of  the  73rd  section  of  that  act ;  and 
m  cSect «{ it  is,  that  all  persona  who  are  ^editors  of 
im  h—lrot  company  dull  instead  of  saing  the  com- 
"    '  in  the  fint  iutaoce  prove  their  debts  under  that 
~e,  auLQina  obtaia  pajment  for  it  through  the 
1  ol  (klUstn  in  Chanceiy.   That  mode  of  ob- 
f  H^Actioa  for  snch  debts  has  been  substituted 
jy  ttat  Mote  for  the  direct  remedy  Riven  br  the 
*^»roBf>titfl«tihoald  prove  abortive  thu  Court 
i  in  the  exadit  of  its  discretion  permit  the  ereditor 
fRKeed  dinetl?  igunst  the  persons  liable  to  eontri- 
"e  to  paj  the  dcbu  of  the  company.   We  will  there- 
■  excrotnr^KntioQin  aUowiDg  such  erocution ; 
,  we  thuik  (hit  in  the  meantime,  by  the  true  con* 
■ctioB  rfthe  11  &  12  Vict.  c.  45,  so  long  M  there  ia 
maaoBiUepncpectof  obtaining  payment  by  means 
„  jft  MMjuBoy,  it  H  onr  duty  to  prevent  individual 
anfitev  boK  olltd  on  to  make  good  the  debts  of  the 
r.  We  ought  thenfore  to  stay  proceedings  in 
■^a  aemtion  has  been  issued  out  against 
aiiderflich  circumstances,  and  to  prevent 
«>m  iariij  u  that  for  which  the  present  applica- 

^tajw^C  i,  MDciirred  in  this  judgment. 
_Aamw,  R-1  un  pf  jj^^  game  opinion.   The  first 
fallj  discuased,  and  I  have  expressed 
y  S"  —  "  ""^    «nne  of  the  argument.   As  to 
™»«,  ita dear fliat this  party  is  not  entitled  to  pro- 
"W^I^Mt  the  ihiKhoiaera  of  this  Company,  because 
„_vyy  »  not  under  the  circumstances  of  the  case 
■Moae  dii^ence  to  obtain  his  debt  from  the  assets  of 
T*  It  ■  dor  that  if  be  is  in  a  position  by 

I  r  11  t ^^^^ 
^■™T«  t»e  Cant  of  Cnancery,  we  have  power  to 

*e  poceediBgi  unta  he  does.   When  he  does 

fc^^-SC'?*"*^  ****  Company 
•  '"**aal  manager;  so  that  he  has  a 
^TJ*  P 'B^'wt  a  fund       „p  by  the  fu  nds 

Z  ri!^  "  P^irlionihe  wants  to  proceed  ag^nst 


-  o 
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"^f'^re     ^en'  nnjost  and  against 

wJ^T^Sf"'[*^''  7  &  8  Vict.  c.  no? if  so 

wopany,  he  could  be  considered  to 
fllL^.;  iSP^    obtain  his  debt  unless  he 
7~tZl  izil      ^  plain  straightforward  course 
"'"'^ocs  that  without  success  then 

PlAlt,fr--Imoftlt,  same  opinion.  I  think  this 
!£[?i*«1?SL**°'"*''''*'y  to  Company  within 
IJtllii*  Jlluii?'  interpretationdause 
•*  "•""^"•""'ttarai  18  included  every  member 
.   ™  other  persona  liable  to  contribute  to 

aaoi  pertvhere  dearly  falls  within  this  de- 
mtiiMm  Tun  tie  73rd  section  says  that  no  ereditor 
«0tfaffjpanuiUvithontthepermisuonof  the  Mas- 
Itrm  Cuoenjfimg  any  aoUon  against  the  company 
mmfOMatdu  contributory  thereof,  until  ^ter 
jmictAe^bt  be&re  the  Master.  It  seems  to  me 
Sat  thaftoteediag  is  really  in  the  nature  of  an  action 
iflg  iff;  for  by  the  7  &  8  Vict,  it  is  put  in  the  place  of 
a  Kin  Udu,  wtucb  is  an  action ;  and  it  does  not  follow 
flat  beooK  the  form  of  proceeding  ia  changed,  the 
MtBif  (^thf  thin?  Is  changed.  I  therefore  think  that 
tfeaao  vtuHi;  EotI  go  higher  up,  for  I  ray  thatpro- 
MdiHT  BB  tjo^tnt  is  within  this  act  of  Parliament, 
^Mtberr  Ota  been  no  permission  of  the  Master  to 

AtCmti^^^  coK  war  amy  rvofmaUpontf 


CROWN  CASES  RESERVED. 
COURT  OF  CRIMINAL  APPEAL— HiLAav  Taau. 
{^Bt/on  Lord  Dbiimak,  C.  J.,  Parks,  B»  Alderson,  B., 
CoLiVAK,  J.,  CoLBRiDOE,  J.,  and  Platt,  B.] 
Reo.  v.  Wynn.— Jan.  20. 
O^eet  agamst  the  Pott-cffiee — Secreting  LeUtn^Lar' 

eenw—n  WUl.  4^1  Vict.  c.36. 
A.  wuindiettdfor  tttaUngTwoPoHLattmrtinthePoat- 
officet  wAers  he  wom  tmpinifed  a»  a  Servant*  There  wat 
alaa  a  Comi  dUuyiiu  mm  with  uereHng  ike  LetterSf 
widn-r  WiU,ASi\Vvi,e.2a.  TheJuryfmmd  UuU 
the  Priaoner^  havh^  eommiUed  a  Mittake  in  the  avrting 
of  certain  Letter*  in  the  Po9t-o/^e,  accreted  them^  in 
order  to  avoid  the  evppoeed  Penalty  attached  to  the  Mis- 
lake:— Held,  that  thit  teeretiag  uxu  within  the  26tk  Sec- 
tion of  tie  Stattttey  and  thtU  a  Larcenvaleo  wat  proved. 
The  prisoner  was  tried  before  Piatt,  B.,  at  the  Central 
Criminal  Court,  on  the  23rd  Aagua^lSiS,  on  an  in- 
dictment charging  him  with  stealiog,  whikt  employed 
in  the  Post-office,  two  post  letters,  conttuning  one  half- 
crown,  one  sixpence,  three  postage  stamps,  and  three 
sovereigns,  the  property  of  her  Majesty's  Postmaster- 
General.  He  was  employed  in  the  Post-office,  and  his 
duty  was  to  open  the  bags  brought  to  the  particular 
table  at  which  be  was  placed,  take  out  the  letters,  and 
separata  them.  The  Scarborough  bag,  which  oontuned, 
amongst  others  the  two  letters  described  in  the  Indict- 
ment, was  bronght  to  his  table.  He  opened  it,  took  out 
all  the  letters,  and  put  them  on  the  table  before  him. 
Twenty  or  thirty  bags  were  opened  on  the  same  table 
by  the  prisoner  at  the  same  time,  and  the  letter  bills  of 
the  several  bags  were  by  him  spread  before  him  on  the 
table.  It  then  became  his  duty  to  separate  the  regis- 
tered letters  and  unpaid  letters  from  Uie  unregistered 
paid  letters,  fold  the  registered  letters  in  the  biUs,  and 
place  them  in  a  drawer.  In  the  course  of  this  sepa- 
ration he  put  two  of  the  unregistered  letters  on  one  of 
the  letter  oill^  and  some  of  the  registered  letters  in  tiielr 
respective  bUla  in  the  drawer,  from  which  he  afterwards 
gave  them  to  the  regiater  clerk  to  cheek  the  blUa  con- 
taining them.  He  afterwards  put  the  rest  of  ttie  rois- 
tered lettetB  in  the  drawer,  and  carried  them,  when  col- 
lected, to  the  register  clerk.  When  he  had  done  so  he 
returned  towards  his  table,  and  went  to  a  water-doeet ; 
he  vras  observed  to  hold  in  his  hand  what  appeared  to 
be  a  bill  folded  over  letters;  he  was  followed,  and  after 
he  had  placed  himself,  with  his  breeches  down,  on  the 
seat  of  the  water-closet,  he  was  observed  to  put 'his 
hands  between  his  legs.  He  was  immediately  taken 
into  custody.  On  his  coming  from  the  water-closet,  the 
two  letters,  sealed  and  unopened,  laid  on  the  paper, 
were  found  in  the  pan.  It  appeared  in  evidence  Uiat 
if,  through  n^lect,  the  letters  were  not  ooooratcly 
sorted,  the  person  guilty  of  such  n^lect  was  liable  to 
be  punished.  The  jury  found  that  the  piisoner,  hav- 
ing committed  a  mistake  in  the  sorting  of  the  letters  in 
question,  secreted  them  in  the  irater-closet  in  order  to 
avoid  the  supposed  penalty  attached  to  the  mistake. 
Upon  this  verdict  the  judgment  was  respited*.  The 
26th8ectionof7Will.  4&1  Vict,  c.36,  enacts,  "that 
every  person  employed  under  the  Post-office  who  shall 
steal,  or  shall,/or  any  purpose  wAatetKr,embezzle,secrete, 
or  destroy  a  post  letter,  shall  be  guilty  of  felony."  &c. 

Ballantinet  for  the  prisoner. — ^This  is  an  indictment 
framed  under  7  Will.  4  &  1  Vict.  e.  36,  s.  26.  In  the  first 
count,  the  prisoner  is  chained,  as  a  servant  of  the  Post- 
office,  with  stealing  two  letters ;  the  second  count  charges 
a  secretii^.  The  jnty  found,  that  the  prisoner  had  se- 
creted th«  letters  for  the  purpose  of  evading  the  con- 
seqaenoes  of  his  negligence.  First,  would  this  amount 
to  a  stealing?   If  not,  the  word    secreting*'  in  th« 

*  Tbe  evidence  on  the  trial  is  to  be  found  at  page  476  of  the 
sboit-band  writer's  notes  for  the  tenth  seasioo,  a  copy  of  which 
vas  seat  by  tbe  oorporatioii  of  Londm  to  tbe  jodgM. 
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statate  wonM  mot  help  the  pioaoOTtiop.  The  words 
"steal"  and  *'Mnbezzla*'  hare  a  definite  legal  mean- 
iiu;;  not  so  the  word  **iecT«te,"  which  must  be  con- 
^&nd  as  ejnadem  generis.  At  common  law,  secreting 
would  not  amount  to  8t«Jing;  and,  where  a  person  is 
chaived  with  stealing  a  tetter  in  the  Post-office,  it  most 
be  t&en  to  be  larceny  at  common  law.  (A.  t.  Stit, 
Jones,  1  Den.  C.  C.  188;  audil.  Priam mtd Goodaa, 
Id,  103),  After  these  eana  it  weald  be  Bedeee  tosmie 
Uu  qneraon  t^lneri  eaos^  or  raise  the  pomt,  whether 
any  benefit  aeeraed  to  the  prisoner  hy  the  taking  the 
kners;  fivr  H  seema  now  to  be  settled,  that  any  sni^poBed 
benefit  would  constitute  a  snfficient  lucri  oanaft ;  and, 
undoubtedly,  a  sapposed  benefit  might  here  be  stqigested. 
To  constitute  larwny,  there  must  be  a  distinct  taking 
— not  a  constructiTe  taking  only,  but  a  taking  aewmi- 
ing  to  the  old  notion.  In  this  case  there  was  no  a^ka- 
latioa  of  prop«iy  from  the  master;  it  was  merely 
eonstroctiTe ;  ana  it  would  be  extending  the  doctrine 
of  larceny  rery  far,  to  htAA  that  this  amo  anted  to  the 
offence  of  stealing.  Suppose  the  case  of  a  servant  who 
took  a  book  out  of  his  master's  library,  wittout  pei^ 
misrion,  for  the  purpose  oS  leading  it,  andj  in  naofaig 
1^  scaled  it,  and,  in  order  to  conceal  the  curewnrtanoe 
ftom  lUa  maater,  aftanrards  destroyed  tiie  boelE— Oat 
wovld  not  be  lareeny;  for,  aoeording  to  the  d^nitioa 
of  larceny  in  theoaseof  A.  v.  Prwett  (md€h)odall,iban 
must  not  only  be  a  takiugr  without  the  colour  or  title  trf 
uthority  against  the  wiU  of  Uie  owner,  but  a  takimF 
with  intent  to  retain  ih«  possesnon.  [Pwi^  B. — If 
time  be  a  count  for  secreting,  how  can  any  question  be 
raised?  The  statute  sariL^  **for  any  purpose  what- 
orer.'*  Lord  Dmnum^  C.  J. — How  do  yoo  get  out  of 
the  word  ''seerete,**  &c.1}  They  must  be  taken  in 
oonnexion  with  stealing  and  embezxling.  [^UlsrsoR, 

B.  — "  Any  purpose  whateTer.'*  Lord  Ihmmm,  C.  J,— 
We  must  construe  the  act  of  Pariiament  bato^ng  in 
mind  that  the  (rfhnoe  charged  is  one  agunst  the  ^lak- 
irfRee.  The  word  "  secrete  *'  meets  a  reir  common  of- 
Isnofcl  It  does  not  appear  from  the  finding  of  the 
iniT,  fhat  the  prisoner,  by  seeietii^  the  letter^  mtended 
10  uka  away  the  domtmon  of  them.  [CManii^  J.— - 
Ton  must  take  the  facts  as  they  are :  he  put  tbem  into 
■  plaos  where  in  a  moment  or  two  tiiey  would  have  pass- 
•a  away.  AldmwMy  B. — Yon  do  not  ar^e,  I  suppose, 
that  he  put  them  where  they  were  found  with  aview  that 
the  letters  should  be  found  again?  The  act  43.  Geo.  3, 
e.  81,  B.  4,  provided  a^^nst  offences  of  this  kind,  done 
"  in  expectation  of  gain  or  reward;"  were  that  ^tute 
now  in  force,  an  argument  might,  perhaps,  have  been 
raised  upon  it;  Uioiwh  to  escape  detection  would,  X 
Aink,  be  snflicient  gi£i.  Pnrke,  B.— Thmls  the  ease 
of  a  man  who  destroyed  a  horse,  by  oanMt^  Mm  to  fiUl 
down  a  eoal-plt,  in  order  to  protect  Uw  prisoner  by 
the  destniction  <h  the  animal.  It  was  thought,  that  a 
benefit  to  a  friend  was  sufficient  lucri  canisft;  and, 
surely,  in  ^s  case,  there  was  a  1}enefit  in  the  contem- 
plation of  the  prisoner.  The  only  question  then  is, 
whether  the  putting  the  letters  In  the  water-K^loset 
amounted  to  a  taki^  and  sscreting?   Lord  DmmmUy 

C.  J. — Whether  there  was  a  secreting  or  not,  is  a 
question  of  endence.3  The  jury  have  found  a  special 
verdict.  [Pariv,  B. — Suppose  a  man  takes  a  chattd 
from  his  master,  and  loda  it  up  in  a  box  with  intent  to 
deprive  his  master  of  it,  would  that  be  larceny  X]  Yes ; 
but  in  this  ease  It  does  not  appear  bat  that  it  was 
Intended  by  the  prisoner  that  the  authorities  should 
find  the  letters.  The  ftet  is^  that  they  were  found ; 
and  extrawrdinary  means  are  posMssed  in  the  Post- 
oflSee  tff  diseovermg  things  lost  or  emeealed.  [OUe- 
fiilg»j  J.~Snppoee  the  prisoner  intended  tiiai  they 
riiould  find  them  next  day?  Would  not  secreting'* 
the  letters  for  an  hour  be  enough  to  bring  the  of- 
ftnoe  within  the  statnte  %  Parke.  B.— It  is  dear  that 
there  was  a  aeeretii«.    Laid  Dtman,  C,  J^-^kad 


Aat  is  my  opnion.  Coteridge,  J.r— And  mine.  A 
AMI,  B. — I  have  a  strong  opinion  that  it  is  stealing 
The  indictoaent  ought  to  state  for  what  ^potpoi 

Srisoner  secreted  the  letter.  No  purpose  is  stati 
le  foce  of  the  iodictmoit.  QLord  2>e»»<m,  C.  J.- 
have  not  the  in^etmant  bere.^  Where  the  wa 
an  act  of  Parliammt  are  extremely  genanl,  tbn 
words  in  the  iwUctment  ong^tto  be  asstrictaspo* 
Fittua  latet  in  generaUbna.  {PkOt^  B.— If  tiun 
defect  in  the  rword,  your  xaned^r  is  a  writ  of  a 
It  ia  submitted,  that  this  Court  will  look  at  the  n 
record.  [Poritf,  B.— We  have  only  to  ileeiti*, 
ixtints  reserved.  The  racord  is  not  here.1  Itisaq 
tioB  of  fiut,  whether  the  prisoner  intended  to  m 
the  letters;  and  that  fact  la  not  found.  [OoAmoii, 
If  the  mry  had  said  that  he  iiad secreted  them  for  thcj 
pose  of  dutroying  them,  that  would  have  been  esot 
your  argument  is^  that  that  fiut  is  not  found.  Pi 
B. — The  only  question  there  can  be  in  this  case  ti,| 
ther  it  is  larceny  to  drop  the  letters  for  the  paipo 
secreting  tliem.  There  was  anaeportavit  the  momu 
dropped  the  letters.  Aldtrtotky  B. — And  whetha 
oreting,  in  order  tiutthe  maater  should nem  havsi 
again,  and  for  the  purpoae  of  covning  his  own  ou^ 
dnct,  is  not  lareeny  ?3  "  Secrete^  means  to  codom 
a  temporary  purpose.  It  implies  that  the  tbiogab 
be  found  aewi.  The  finding  of  the  juiy  does  not  i 
ai^  intention  permanently  to  deprive  the  master  of 
property.  It  is  submitted,  that  this  is  not  a  sai 
Weeny. 

CUurktomt  for  the  Crown,  was  not  called  np<m  by 

Court. 

Lord  DsmuN,  C.  J. — As  to  aecretiiw,  1  \am 
doubt  on  the  subject  The  act  of  Parbaraent  u  T 
clear.  A  moat  important  trust  is  reposed  in  all  {Md 
employed  in  the  PosUoffioe ;  and  they  are  not  w 
by  the  law  on  the  same  fiaotii^r  aa  osmmw  tkw 


Jonm.,  N.  S.,  M.,  117),  eMifirmed  in  error,  ^ewi,  i 
where,  the  statute  says  for  any  purpose  wbatsoen 
it  is  unnecessaty  to  state  any  purpose.  For  F 

fose  the  letters  were  secreted  is,  therefore,  iauasten 
am  also  clearly  of  winion  that  a  htrceny  is  p>ofi 
Wefiod  a  man  m a  private  place  takii^  lettm, an 
pins  them  for  a  purpose  of  his  own,  depnring 
of  his  property,  putting  it  in  a  place  from  i™*0 
all  probability  it  would  disappear  in  a  memeat  , 
wanted  to  avmd  the  penalty  to  which  he 
An  asportavit  took  place  the  moment  he  rdsaieo 
hold  of  the  letters. 

pAaxE,  B„  Au>KBfK>v,  B.,  CoMMUi,  if  Couia 
J.,  ooneoired. 

Plaw,  a— The  vroids  of  the  statute, « ^ «?P 
pose  whatsoever,"  ware  olearlj  meant  to  meat  a  em 
this  khkdv-CbiMM«foii  q^bM: 

Bbs.  e.  hxLm*-—Jtm.  20. 
P0eeattmiaiidlorriiUei(O. 

TkePatimtm^hewrnvM  CjloivA  A«4^^"' 
Fonrtem  Ymtm  ofAgt, 

The  prisoner  was  convicted  on  an  indlctmrai  P 
fiirred  against  him  at  the  Central  Crfaninal  Co°«V.^ 
evidence  shewed  that  the  prisoner  had  been  tee  pw* 
and  that  the  agent  was  not  fourteen  7®*","^piJ^ 

WM  henmnnn  n>«irrBd  for  th«  onimon  of  the  W™", 


conviCLea  or  tne  onenoe-,  me  oonTicuuu  - — ii 
Lord  DamuiT.C.  J.— We  an  of  owaxon  t6«  » 
conviction  ia  good. — CnnMim  i^trma.  . 

•  Sed  q««.woaH.eta»_frfa,i«H*„?f!^*^ 


CMBn,  .  _ ..  

appljhere?  (Vide  1  Hale,  P.  C.  25, 27 ;  4 
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COURT  OF  CHANCEBY. 

fin  Rnu  HiOHRM  Pbiikx  Auhbt  v.  SiBAwakr— 

/«!.  26. 27, 20. 30,  and  JW.  B. 
hjmlim-Unniiiiiii  Workt—Priwmejf  Dtta^ptm 

Iff  if-^  tr  Cmfmr  cf  tmr  Worki  of  JAUruture, 
^aiyW  Same*  kai  w  ntcA  JVori»,jo  long  atjktgr  r&- 


ItiaMt  of  Proper^ 
of  MM  Cb«r(  ^ainit 


lAlii Ii'm f II  Ml  riij'mirfinii  oj 
«vPnii,M(A«M^aiy  Tlilb  I0  Ale  WoHta.Utf 
mtmhmjrmwdiiAkig mm LUt  or dlsfer^fnv Cb- 

WhKt^?mtmimoftk*Subj*ii-matUr  a&nrt  (0 
fiUMv^iMled  in  a  firfocA  0^  TVwf,  Confidtnee, 
trOiM^^Omi  Witt  imterfere  Ijf  InjmUtion  to 
^mmUNi^ettim^nuk  Stigtet-maUer. 
■Ihhimi       wkiA  Pomuim  ijf  mtama  tf  a 

•  ^tm^mlkmnGromtdof  legal  Rights  ar^  dif- 

ifaMiliaifttt Omt i* appeM to,  a$  ittCamof 
MmiifMtOmfiaiet,  orComtraet. 
ttb  w  1  HMil  of  the  motioD,  bv  way  of  Appeal 
ftn  tkiUarf  Knight  Brace,  V.  C.,  reported  ante, 
fktf.  Ilifittgfttie  ease  an  there  fail;  sUted. 

t^mnhmll,  M,  8mma  Warrm,  and  <SnttA, 
fc«PfMriifihemotioii  to  diseha^  the  iDjnnetion. 
j^MMt  jbetfl^The  only  part  of  the  injunction 
viedi  v(  Ntk  to  ^oolre  u  that  which  restrains 
fl^age  fnaitllinrorin  any  manner  pnblishinff,  and 
wmtfOBlB^  the  ocicriptiTe  catalogue  in  the  bilTmen- 
j^i^  or  i^F  woik  bai^  or  porporting  tobe,  aoata- 
P|M*«f  tttNlttdinn.  The  ease  made  br  the  bill 
Hp*— 'tf  tki  ttduogs  ware  made  by  the  Prince 
Wi  Myitj !  then  is  no  attempt  to  iden- 
Ig^adntBuebf  the  Prince;  the  injnnetion. 
OMMn,  otaidi  to  nme  parta  of  the  eat^ogne  in 
I A  PriwbM  no  1^  interest.   There  has  been 
t «  ]»ifiaiioD  of  ^ese  etchings  as  in  the  case  of  an 
.tg**«MTitirte  a  patent.   It  is  stated  in  the 
gWMtrfr»MllWthe  etchings  haTe  been  hung  np  in 
••Jf'^^'Li  It  Windsor ;  and  moreover,  that  some 
^wWajmsented  to  pri«te  friends  of  her 
^T"fc?rmc6— one  to  one  person  and  one  to 
_  .[WQanceUBr.— Do  you  mean  to  contend, 
jy^^'^^ff"*' imparts  liis  knowledge  of  an  inren- 
Parents  the  ralidity  of  a  patent 
^■"'Ifl'^J  wt  mX\  We  concede  the  right  of 
l»^"*J"V"«rflhe  etchings  to  be  in  the  Prince;  but 
ya  psHidiiiMt  this  catalogue,  we  do  not 

^!?^\     in;  right  in  the  Prince.   The  law  of 
gWgMBd  MBtpreTgiit  a  party  obtaining  knowledge 
WW  tk  Bflirain  of  perceiving  these  etchings,  from 
MMyttwoowledge,  and  from  conveying  that  infbr- 
^f^*        person  or  to  other  persons.   It  is 
toil,  br  90  doing,  you  are  making  public 
■P**'  Iw  «ne  without  hispennisnon.   If  this 
'H^ipraent,  to  wliat  an  extent  might  it  be 
m  fwblie  press  could  not  properly  communi- 
!EI«tior  Dorements  of  a  person  unless  with  his 
■»  aOur.PrUehard,  f2  Swanst.  402),  Lord 
"■Mf  (13,  expressly  statea  that  the  only  ground 
u  injonction  could  be  sustained  against 
^^■if  Ik  letters  was       property  in  the  letters, 
ui  ii   Inddiip'a  Isiuniage  we  may  say,    Has  the 
u  ^  ibeti  of  which  ute  Court  can  take  notice,  as  a 
Mtfdrilpn^;,  wtueh  it  Is  bound  to  protect?" 
otitterade  ssy,  *<  Yes,  because  privacy  is  essential 
t>Aiii^ofpn>perty:^  this  is  the  fidlacyof  theirar- 
giM.     dmDt  the  owner  of  anything  may  use 
fnjMttiD  his  power  to  prevent  that  thing  being 
M  If  Mkr  peaoD,  bat  If  that  other  peiwn  mm  i^ 


the  owner  can  have  no  right  of  property  in  the  notion  or 
idea  created  in  the  mind  of  the  person  who  has  seen  it. 
There  is  no  analogy  between  such  a  case  and  the  caw 
of  letters  from  A.  to  B,,  in  which  the  right  of  property 
is  in  A.  So,  in  the  case  of  Abermth^  v.  HtOeJtmaont  (3 
Law  Joam.,  219),  tlie  defendant  was  nnng  the  very 
words  of  Mr.  Abenicthy.  The  qaestitm  was,  whether  a 
lecturer  had  any  right  of  property  In  his  lectures,  whldi 
bad  not  been  reduced  into  writing  before  being  deli* 
vered.  It  was  evidently  considerM  that  the  case  wm 
weak  upon  the  original  bill :  for  it  was  amended,  by 
stating  that  do  person  was  allowed  In  to  hear  the  lec- 
tures, except  upon  payment  of  an  admission  fee,  and 
upon  an  implira  contract  that  no  public  use  was  to  l>e 
nude  of  the  information  to  be  derived.  That  case  is 
not  applicable  to  the  present.  Suppose  a  painter,  by 
bis  ar^  descrilMS  a  particular  scene  in  a  poem,  and 
thereby  awakens  the  same  ideas  as  the  poet,  could  the 
artist  be  restrained  T  No  doubt,  if  a  person  printed  the 
poem,  he  would  be  restrained.  The  difference  is  this— 
the  poet  has  a  property  in  the  words,  the  painter  in  bis 
pdnting,  bat  neither  of  them  in  the  ideaa  crcatad  by 
their  works:  a  Mulptor  might  embody  in  marble  the 
same  ideas  as  thoM  created  by  the  painter.  The  Vio»- 
Chanoellor  rested  his  judgment  entirely  upon  the  right 
of  a  person  to  retain  his  property  in  a  state  of  privacy : 
this  I  admit :  but  I  say  there  Is  no  property  in  the 
ideas  created  by  seeing  the  etchings— the  property  la 
confined  to  the  etchings. 

RoU. — ^This  injunction,  so  &r  as  it  relates  to  the 
catalogue,  can  only  be  supported  on  one  of  two  grounds: 
first,  that  the  plaintiff  has  a  property  in  the  publica- 
tion tliat  is  restrained ;  or,  secondly,  on  the  ground  that 
there  was  either  an  exprsH  or  implied  contract  that 
the  defendant  would  not  make  any  public  use  of  the 
knowledge  which  he  has  obtuned  by  having  seen  thoM 
etchings.  There  are  distinct  properties,  independent  of 
each  outer.  In  the  owner  of  pwtndta:  fiiat,  there  is  Uie 
right  of  property  in  the  caavM;  sectrndly,  in  the  form 
that  adorns  the  canvas;  tliirdly,  the  knowledge  of  tha 
existence  of  what  he  possesses.  Now,  suppoong  that 
the  owner  of  a  collection  of  pictures  allows  the  public 
on  certain  days  to  view  his  coUection,  and  by  this  means 
one  of  the  visitors  acquires  a  knowledge  of  the  paintings 
the  same  ss  the  owner,  has  not  such  person,  in  the 
absence  of  contract  to  the  contrary,  a  right  to  make  use 
of  that  knowledge  t  No  doubt  he  would  be  restrained 
from  using  the  form,  but  not  from  describing  the  attri- 
butes created  by  the  form.  There  is  no  greater  right 
of  property  in  the  knowledge,  in  the  owner  of  the  col- 
lection, tiian  in  any  stranger  who  may  have  had  acocM 
to  them.  Neither  would  the  case  be  altered  had  tiio 
knowledge  been  aoquired  by  viewing  a  portnut  that 
had  been  stolen;  it  is  clear,  that  thoagh  trespass  might 
be  brought  for  the  entry,  or  trover  for  the  chattel, 
neither  form  of  action  could  be  brought  in  respect  of 
the  knowledge ;  nor  will  a  Court  of  equity,  in  the  ab- 
sence of  contract,  interfere  with  the  use  of  that  know- 
ledge. Knowledge  is  the  gift  of  God,  and  God  alone  . 
can  deprive  the  possessor  of  it.  None  of  the  authori- 
ties that  were  cited  in  the  court  below  will  be  found 
to  interfere  with  my  propouUons,  if  the  distinction 
between  the  property  in  the  thing  and  the  property  in 
the  knowledge  oe  observed.  The  cases  of  unprinted 
manuscripts,  dramatic  performances,  and  lectures,  all 
proceeded  upon  the  ground  of  the  ideas  being  commu- 
nicated by  words,  which  were  the  property  of  the 
writer  or  lecturer :  if  the  subject  has  been  reduced  into 
writing,  then  tiie  author  lias  a  copyright  In  the  work. 
This  was  the  caw  of  MaetHn  v.  JZieAanbon,  (Amb. 
694).  Murray  v.  Elluton  (6  B.  &  A.  607}  was  the 
converse  of  the  last  case :  there,  the  play  of  "  Marino 
Faliero"  had  been  published,  and  the  action  was  brought 
to  recover  damages  for  the  iignry  done  by  representmg 
it  vpoutbestage.  It  was  not  aigiwd  in  that  mm,  thM 
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the  action  would  not  lie,  on  the  ground  of  the  play*  m 
■cied,  being  an  abridgment,  bat  upon  the  ground,  that, 
the  knowledge  having  been  acquired  from  the  book, 
the  ideas  thereby  created  might  fairly  be  represented 
upon  the  stage.  Tipping  v.  Clark  (2  Hare,  383)  pro- 
ceeded upon  the  ground  of  an  implied  contract  between 
a  clerk  and  his  employer,  that  he  would  not  impart  a 
knowledge  of  the  contents  of  the  account-books  to  other 
petsoQs.  This  brings  me  to  the  qaestion — has  the  de- 
nndaiit's  knowledge  been  acquired  under  any  implied 
contract  that  he  would  not  make  any  public  use  <h  it? 
To  know  upon  what  ground  tiiiis  question  is  to  be  di»- 
cnaeed,  it  will  be  necessary  to  have  your  Lordship's 
decision  as  to  the  admisBibUity  of  certain  afGdavits 
which  were  filed,  on  the  part  ot  the  plaintiff,  after  the 
injunction  was  obtained.  These  were  rejected  by  the 
Court  below,  but  it  will  now  be  attempted  to  introduce 
them.  \_Tke  Solicitor-Gerural.—The  Vice- Chancellor 
rejected  them,  on  the  ground  that  there  bad  not  been 
sufficient  notice  given  of  plaintiff's  intention  to  read 
them.]  The  Yice-ChanceUor,  after  argument,  rejected 
them,  and  the  judgment  pro(»eded  upon  the  exclusion 
of  that  evidence ;  and  the  plaintiff  nas  not  appealed 
from  that  judgment.  The  rale  of  the  Court  Is,  that,  if 
a  party  move  tor  an  injunction,  which  is  refused)  and 
Uien  come  here,  they  may  shew  other  grounds  for  tiie 
injunction,  as  upon  a  new  motion ;  hat  where  the  in- 
junction is  ohtamed,  and  the  defendant  comes  here  to 
discharge  that  injunction,  it  cannot  be  supported  upon 
fresh  evidence:  it  is  then  strictly  an  appeal  motion. 
{Edicards  v.  Jone$,  1  Ph.  501 ;  SUlon  t.  Lord  Gran- 
ville, 4  Beav.  130). 

Lord  Cuancbuok. — If  this  is  an  appeal  motion.  I 
muBt  take  it  upon  the  erldence  that  was  before  the 
Court  below. 

The  SoHcitor-Qtnerul  and  tTitniM,  contra. — When  the 
original  bill  was  filed,  the  precise  manner  in  which  the 
copies  of  the  etchings  had  come  to  the  possession  and 
knowledge  of  the  deiendant  was  not  known,  and  it  was 
only  alleged  generally,  that  they  had  been  snrrepti- 
tionsly  obtained.  The  injunction  was  obt^ned  upon 
that  statement :  afterwaTos  the  hill  was  amended,  by 
stating  the  mode  in  which  the  defendants  obtained  the 
copies.  The  defendant,  by  his  answer,  only  ignored 
the  &cts  introduced  by  way  of  amendment ;  and  these 
affidavits  we  now  desire  to  read,  to  prove  how  the  etch- 
ings came  to  the  posaesBion  of  the  defendant.  We  rely 
UDon  the  case  of  Jeferys  v.  Smithy  (1  J.  &  W.  298). 
Tois  is  not  like  Edwarda  v.  Jonea.  There  it  was  to 
Terify  a  matter  of  title ;  here  it  is  merely  to  prove  the 
existence  of  an  implied  contract. 

R6U. — This  is  not  like  the  case  of  J^&ryt  v.  SmiAi 
there  the  injunction  was  moved  for  after  answer,  and 
the  answer  did  not  notice  some  of  the  all^ations  in  the 
bill.  Here  the  iignnction  was  obtainea  ex  parte  on 
tfie  orl^nal  bill,  which  was  afterwards  amended  by 
order,  without  prejudice  to  the  injunction;  but  that 
order  cannot  inw^  the  injunction.  The  othnrude  say 
that  the  affidavits  are  not  produced  as  evidence  of  the 
pldnUff's  title;  but,  I  submit,  that  is  not  so:  the  very 
argument  on  the  other  side  depends  upon  the  question, 
whether  the  etchings,  which  were  shewn  to  the  de- 
fendant, were  the  property  of  the  person  who  shewed 
them.   I  submit,  that  ufidavits  m  evidence  of  the 

glaintiff's  title  cannot  be  admitted  in  support  of  the 
ijunction,  although  the  answer  merely  ignored  the  al- 
legations in  the  bill. 

Lord  Chancellor. — I  have  no  doubt  whatever  as  to 
the  practice  in  this  case ;  and  by  it  I  am  bound  to  reject 
these  affidavits.  The  rule  of  the  Court  is  as  has  been 
stated  by  Mr.Rolt.  The  order  for  leave  to  amende 
without  prejudice  to  the  iinnnction,  enables  the  plain- 
tiff to  amend  his  hill  for  tiie  general  purposes  of  the 
mit,  but  it  leaves  tha  injnnctim  as  it  was.  Ho  doubt, 
if  an  injunction  ba  obtunod  on  u  amended  bUl,  affi- 


davits in  support  of  the  case  made  by  the  original 
will  he  admitted,  although  those  facte  were  not  kn 
at  the  time  of  filing  the  original  Mil;  bat  the  esse  I 
is,  to  support  the  mjnnetltm  npcm  the  original  bH 
AffidamU  r^ected. 

Bolt  continued  hissrgumenton  the  motion.— No 
of  privity,  or  of  any  implied  contract,  was  made  out 
tween  hu  Royal  Highness  Prince  Albert  and  Um 
fendant.  The  injunction  was  not  obtuned  opon 
Round  of  any  confidence  being  reposed  br  his  Be 
Highness  in  Brown,  but  upon  the  gronnd  thst  si 
person  raneptitioasigr  obtained  copies  of  ths  stefefi 
from  theprivate  aparUnenta  at  'Windaor.  ^lm4Gk 
eellor. — lliere  may  be  no  pririty  between  the  tnmat 
Strange,  but  suppose  the  facts  shew  that  thm  wh 
implied  contract  oetwean  the  owner  and  anaUurpvtoi 
That  would  not  afieot  Steange  if  be  had  no  notue  of  I 
it  cannot  be  treated  as  a  purchase  of  a  chattel;  its 
knowledge  acquired  by  a  power  given  by  God ;  it  ia  G 
lighting  my  torch  at  your  torch — yoa  are  nothing  ' 
poorer.  It  has  not  been  shewn,  that,  by  any  out 
of  the  printing  trade,  it  waa  a  fraud  for  any  of  tb«  i 
vauts  to  retain  a  waste  copy.  The  case  before  the  Vi 
Chancellor  aimply  raised  the  questioD,  whether  the 
of  property  in  tne  etchinga  created  a  prepay  in  i 
knowledge  acquired  irom  tfaoee  etchings,  irreqwotiTr 
any  contract  or  confidence. 

a.  Wturm^'Whem  there  is  an^  doubt  as  to  the  le^ 
r^ht  of  a  plaintiff,  ^ur  Lordship  is  in  the  eoiuta 
habit  of  rerudng  to  interfere  by  iojunctioD  antil  ih 
right  is  establish^]  at  law.  (^SwHuuvecIe  r.  G^-ie, 
Phil.  164;  Rifflgf  v.  Tht  Great  Wetttm  Baiiwaji  Gen 
paa^.  Id.  44).  It  is  well  settled,  that  s  petson  may  o1 
tain  as  good  a  title  to  an  abridgment  as  Uie  origin 
composer  had  in  his  work.  {Saimdert  v.  Smiiit  » 
parate  report  by  Mr.  Crawford,  1838 ;  GgletJ.  WHaet 
2  Atk.  141;  Martin  v.  Wright,  6  Sim.297).  Tbiotke 
side  must  contend  that  the  composer  of  this  oiw<^ 
has  no  title  to  it,  and  that  the  Prince  has.  It  is  w 
by  the  other  side,  that  privacy  is  an  adjunct  to  pn 
perty ;  but,  I  submit,  it  is  a  mere  imae^nary  sdjotw 
\Chmiiikr  v.  Thoa^ptu^  3  Camp.  80).  what  foimf 
action  could  be  brmffht  for  a  mere  matter  of  pnncy 
The  only  form  would  be  an  action  on  the  cmc— tlwr 
would  be  no  allegation  of  property— there  could  be  m 
allegation^  hut  that  it  would  be  ofienuve  to  t^eigg 
tiff'.  Such  an  action  could  not  succeed; 
caw,  9  Co.  68.  a.);  it  is  for  the  pUintiff  to  shew  tbrtt 
could.  This  Court  will  not  interfere  on  the  pomU 
private  feelings  nor  even  on  the  ground  of  a  puDues 
tion  being  of  a  libellous  nature.  (SotOktif  v.  Sherw» 
2  Mer.  43fi).  Vice-Chancellor  Knight  Brace,  in  di 
ciding  this  case,  loet  sight  of  the  principles 
dence  in  pursuing  those  of  ethics.  [.He  reiene'"' 
Mackild»'*s  Uodem  Civil  Law,  (12%  iiote).J 

Lord  CBANCBiuaR.— One  part  of  the  hijoactiwj> 
agamst  the  exhibition  of  the  etchings ;  and  »e  d^*: 
ant  submits  to  that  part  of  it.  Now.  the  cstalogM" 
an  announcement  of  the  exhibition.  Have  yo"*"? 
stance  in  which  the  Court  has  permitted  the  sJi^m^ 
ment  of  the  very  exhibition  wUich,  it  is  admitteo,  » 
properly  restrained?  .      ,  ^ 

S.  fiWlA.— The  injunction  not  onlj 
ticular  catalc^e,  but  any  other  which  might  be 
out.  1  Iff  IL 

The  SoUcitor-Gataral,  Talfimdt  SsqU  ww  *• 
Jataea,  contra.  .  lL^ 

Solicitcr-General—We  do  not  seek  to  fVV^J^^ 
injunction  upon  any  grounds  of  public  raorau  or  P 

feeUngs :  we  rely  merdy  upon  the  prin^P'^ 
law.   First,  that  the  Court  of  Chancery  wiU  >°  'J^ 
protect  every  one  in  the  use  of  his  property,  ^ 
prevent  another  person  from  d<»ng  an  "U°7i.Iinn)- 
property,  or  from  interfering  witii  the  use  of 
pwrty.  Seoon^Uy.thatthaCoiirtrecogiua«»P<^ 
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mwiqnUSAiA  natten,  and  tKst  incidental  to  that  pro- 
late b  the  rigbt  to  mue  tiwm  pnblie,  or  to  kMp  tnem 
■ait  It  n  pnfieetlj  dear,  flist  tiie  right  of  pnblica- 
■■b  a  matter  that  can  beeoM:  it  has,  in  bet,  a  cor- 
fwl  txHttoot^  whkh  ia  piotocted  by  the  common  law 
flTfifhad.  {Dimaidtm  t.  BedMy  4  Burr.  2406; 
JHb-T.  TV^,  4  Burr.  2378).  We  elaim  no  right 
ihnfBt;  ia  the  catiJo^— w«  only  dum  the  right 
]  ■yJyl;  m  the  etchtnga,  and,  incidental  to  them, 
teiqjht  <(  naUng  them  pablie;  and  we  say,  the 
•Mine  htafcns  with  and  injures  that  latter  right, 
ntfaa  eitri  tite  eaaea  of  7%e  i>Ki«  QitemuAtny  r. 
IUh»«,(£Eaea,329);  Popty,  Carl^  (2  Atk.  342); 
*A9T.Skra()aiI,(2HQTr.  43fi);  Thompton  r.  Lord 
gj— ■iiH,{&ab.737);  ^t.  Pritdtard^  (2  Swsnst. 

  P«mI  t.  PUppty  (2  Ves.  &  B.  19);  Lord 

'y.Dwo,  (1  B.  \  B.  207);  Abemetk 
(3  Law  Joam.  219) ; 
(1  S.&S.398);  OowttT.  fFnyoftf,  (1  3. 
" ;  Mwy  y.  Jmet,  (oU  asp.) ;  JfadbUm  r. 


i,(tiliinp.);  and  repeated  his  axgnmente  in 
Mot.  (See  ante,  p.  49).]   In  MartUt  t. 
_  iC^HD.],  Aepuntiii^  had  been  made  pobUc ; 
Lv^^      W,  before  the  exhihidon  of  it  by 
■tin,  <9<lnd  exhiUted  it,  oonld  it  be  doubted 
thiaCittwild  hsTe  interftred?   The  other  aide 
weae  aboet  bant  this  case  by  analc«y  to  invention^ 
ywBT  knop  threw  ont  a  doabt  whether  they 
^■■■otjittwtii*  em  too  high.   It  is  an  eTerr- 
■yaacTwatiiit  one  inTcnta,  and  another  finds  the 
forottmnjand  working  the  patent;  but  it 
— ^  »g*  ^  wBtoaW  for  a  moment,  that,  by  the  in- 
■MiariMgrtnldibMiwMge  to  that  other  indiWdual, 
■■■■  fa^hi^  of  property.    Is  not  thia  ao,  thea, 
-  pnd«(  of  Uie  mil  d  t   If  a  work  be  pnbndked, 
*«»l«te«yon  rosy  abridge  it;  but  if  it  he 
9M,jga  hare  na  right  eiOAT  to  translate  or 
« •>     then,  Me  7oa  to  be  at  liberty  to  make 
J « tHalogoe  of  the  contents?   lUe  then 
I «  At  oi^hiBl  affidavits  and  the  answer  of 

^MopW  been  improperiy  obtained  from  the 
tern,  «syineiMofalirBa«i  of  trust  committed  by 
„        onwaecf  hii  wirants ;  citing  Abenuthm  r. 
™**»f.lwMpO,  Bn$on  t.  WiMehead,  (1  S.  & 
ISfr-        (2  Hare,  383),  and  Chief 
witoeft  jffifement  fai  BridgiMn  v.  Or^en, 
(""""'GwiBif  Opinions,  p.  64),  to  shew  that  a 
Mifr  Mw^jDnsenod  does  not  acquire  any  right 
rfy^peftyttHBal]  It  is  contended,  that  every  p(M- 
iMar  of  hwltjp  baa  a  right  to  make  that  knowledge 
^nc-  uMaiT  Suppose  a  Mlhdtor  obtains  a  kaow- 
"f^ia  in  a  gtle  to  an  estate,  eoutd  it  he 
o***""™  4rt he  hai  s  right  to  make  that  public? 
(CMnAi^  T.  CKatoi,  19  Vea.  261).    The  other 
ade  oBiaJ,  tint  there  lus  been  a  publication  of  these 
fllcU^  hj  sn^e  copies  having  been  given  away  to 
jrfvafc  frwi  of  the  owneia;  bat  I  submit,  on  the 
aafloi^  <it  n<  Dvke  of  Quemtbury  v.  J^Obeare, 
JUft  r.  Sidarimt,  (nbi  anp.)»  and  {Wfaon  v.  fTo' 
dim,  flT.B.«5),  that  thia  fid  not  amount  to  a  pnbU- 

Ajto^  Serit—Priracy  is  not  a  necessary  attribute 
(/iBinpertj,  bntotiljofaome;  someHmes,  indeed,  it 
pmH'rtf  nly  ^lue-  £ven  Mr.  Justice  Yates,  vrao 
^Ih^  from  the  other  judges,  in  MUlar  v.  TajftoTf  on 
tb^kf<iius^(^  Veed  wttti  them  all  npon  uie  inei- 
ffi^KMi,  namely,  tiiat  ao  long  aa  an  anUior  re- 
fgffi  las  woiks  in  an  unpublished  state,  he  had  the 
^^de  i^ht  to  keep  them  private.  The  argument  of 
%Afrt*^  would  apply  to  the  etchings  themselves. 
CMftbtwd,  that  any  person  has  the  rifffat  to  drag 
liARtepablie  the  iroikirf  another,  who  has  thought 
■MrttAmsd  it  with  obseuri^  1  When  once  a  work 
UftVM.'it  is  the  right  of  the  pnbfie  to  cenaon  ox 


critidae  it.  I  am  asked  vriiether  an  action  on  the  case 
would  lie ;  and  I  reply  tiiat  it  would,  and  that  it  ia  a 
constant  thing  to  have  actiona  on  the  case  for  new 
wrongs,  and  that  it  ia  unneoeaaaty  to  have  a  precedent 
for  it.  In  Ahemtthj^t  eaie.  Lord  Eldon  granted  the 
injunction  on  the  ground  that  thia  Conrt  would  restr^ 
anyaet  afleoting  the  value  of  the  property. 

n^.  M,  Jamet  reforred  to  Lord  Hlenley  on  Imnnc- 
tions,  (p.  876}^  where  he  vefota  to  the  case  or  )Cr. 
Webb's  unpnbliahed  Convejrancing  Precedents  haWng 
been  stolen,  and  an  ii^onetion  Mring  been  granted 
iwainat  puUishing  them;  and  contended,  tliat  if  the 
thief,  instead  of  publishing  them  in  extenso,  had  pub* 
lished  an  abstract  of  them,  which  might  have  beoi 
even  a  more  valuable  work,  the  Court  of  Chanceiy 
wonld  undoabtedly  have  restruned  the  publication. 

[In  the  coarse  of  the  argameota,  the  Lord  Chancel- 
lor  several  times  observed  upon  the  foct  of  the  catalogue 
holding  forth  to  the  public  that  which  was  admitted  to 
be  iSalse^  namely,  tliat  every  purchaser  of  the  catalc^e 
would  be  presented  "  (hjf  pamission J"  with  a  fiu 
dmile  of  the  autogmph  of  nther  her  Uiyeaty  or  the 
Prince  Consort.] 

Bimdlj  in  reply.— A  folae  or  Inaccnnte  statement 
in  a  publication  does  not  give  thta  Court  any  jnriadlc* 
tlon  to  restrain  that  pubUcation.  We  have  a  copyright 
in  this  catalogue,  and  if  any  person  republiahra  it  wa 
would  hare  an  action  at  law.  No  anawer  has  been 
made  to  our  argument,  that  this  inj  auction  is  too  ex- 
tensive, the  Prince  beii^  a  stranger  in  law  to  a  great 
nnmber  of  the  etchings.  As  to  some  of  the  Prince's 
etchings,  his  Royal  Eug^ness  can  have  no  property  in 
the  idea,  for  some  of  them  are  but  copies  from  old  mas- 
ters ;  take,  for  instance,  No.  49.  **  Heads  of  £aglea, 
from  a  painting  of  Ganymede.**  [Lord  Chaaeelk^.— 
Has  he  not  a  right  to  the  copy,  and  that  no  person 
ahall  copy  that  copy  f  Suppose  a  person  copies  a  land- 
scape, ia  he  not  to  uve  an  actual  title  to  the  copy  from 
nature?]  That  would  be  an  original  work;  the  mind 
wonld  take  some  objects  and  reject  others.  I  admit 
the  fall  right  of  an  author  to  his  unpublished  work; 
but  I  submit  tliat  it  Is  questionable  whetlier  that  right 
woald  extend  so  aa  to  prevent  an  abridgment  of  an  un- 
published work.  [Lord  Chancellor. — That  was  Aber- 
nethy's  case ;  the  Court  came  to  the  conclusion  that 
there  was  no  publication,  only  a  qualified  pubUcation.1 
I  sabmit  that  here  tiiere  has  been  a  pubhcation;  andl 
further,  that  etchings  come  withio  the  meaning  of 
material  productiona,  and  not  within  the  meamiig  of 
unpnblished  worics. 

jff&.8. — LoiU)  Chahcbllob.— The  Importance  which 
has  been  attached  to  thia  rase  arises  entirely  from  the 
exalted  station  of  the  plaintiff,  and  cannot  he  referred 
to  any  difficulty  in  the  case  itself.  The  precise  foets 
may  not  have  occurred  before ;  bat  those  facts  clearly 
fall  within  the  established  principles,  and  the  applica- 
tion of  them  is  not  attended  with  any  difficulty.  The 
right  of  the  plaintiff  to  an  injunction  to  restrain  the 
defendant  from  exhibiting,  copying,  or  in  any  manner 
publishing  or  parting  with,  or  diaposlng  of,  any  of  the 
etchings  in  qneation,  is  perfectly  clear  from  the  focts  of 
the  case,  and  is  not  now  disputed  by  the  defendant;  and 
the  only  question  I  have  to  decide  i^  whether,  tiiia 
right  being  so  established  and  admitted,  the  defendant 
ia  to  he  permitted  to  publish  the  cstalwue  in  question, 
in  which  he  announces  Ms  intention  of  exhibiting  the 
etchings  which  he  is  so  restrained  from  doing,  and  in 
which  ne  announces  to  the  public  that  *'  Every  pur- 
chaser of  thia  catalogue  will  be  presented  (by  permis- 
sion) with  a  &c  simile  of  the  autograph  of  either  her 
Majesty  or  of  the  Prince  Consort,  engraved  from  the 
original,  the  selection  being  left  to  the  purchaser.** 
Now,  as  permission,  so  to  accompany  each  catalogue 
sold,  necrasarily  implies  permission  to  sell  the  catalogue 
itsm^  tha  case  is  complete  of  an  intention  to  sellan^tora 
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fidM  rronsentatton,  that  tha  whole  tmuaction  is  not 
only  with  the  Imo^e^e,  but  wltli  the  uprobatioa,  of 
the  pluntifF— a  ftJaehood  which  conid  only  have  been 
nsorted  to  for  the  purpose  of  imposing  on  the  public. 
Now,  as  all  manufacturers  are,  as  a  matter  of  course, 
nstnined  from  selling  their  goods  under  similar  misre- 
presentations, tending  to  impose  on  the  public,  and  to 

Erejudice  othets,  it  seems  singular  that  the  Court  should 
B  asked  to  dissolve  the  injunction  wliich  prevents  the 
defendant  from  selling  or  publishing  this  catalogue. 
It  is  true,  however,  that  as  the  injunction  extends  to 
restrun  the  defendant  from  publishing  "  any  worlt, 
being,  or  purporting  to  be,  a  catalogue  of  the  etch- 
ing^' it  18  to  be  considered  whether,  under  the  cir- 
cumstances, the  defendant  has  any  right  so  to  do. 
In  oottsidering  this,  I  shall  not  r^ard  the  faet,  that 
the  defenduit  submitB  to  the  iqjanetion  against  exhi- 
biting, publishing,  or  porting  wiUi,  the  etchings  de- 
scribed m  the  catalogue;  and  that  the  other  defendant, 
the  author  and  compiler,  and  joint  proprietor  with  the 
defendant,  of  the  catalogue,  as  the  defendant  states  in 
his  answer,  has  submitted  to  the  whole  of  the  injunc- 
tion, from  part  of  which  the  defendant  aslcs  to  be  re- 
lieved. Let  it  be  supposed  that  an  injunction  were 
now  asked  for,  in  the  terms  of  the  injunction  sought  to 
be  dissolved,  the  case  would  stand  thus : — The  affidavits 
filed  before  the  answer  shew  that  the  etching  in  qnes- 
tion  were  the  works  of  the  plaintiff,  and  retained  as  his 
private  property,  not  published  or  intended  for  publica- 
tion, some  of  them  only  having  been  given  to  private 
Mends;  that  the  collection  described  in  the  catalogue 
eould  only  have  been  made  br  imprndona  surrepti- 
tiously and  improperly  obt^ea ;  that  the  "catalogue, 
and  the  descriptive  and otherremarks  therein  contained, 
oonld  not  have  been  compiled  or  made  except  by 
means  of  the  possHriim  of  the  several  impresrions  of 
the  said  etchiogs  so  surreptitiously  obtained  as  afore- 
said." By  the  last  affidavit  of  Mr.  White,  a  fact  was 
made  known  to  the  defendant,  that  upon  one  occasion 
some  of  the  plates  were  sent  to  a  Mr.  Brown,  a 
printer  at  Wmdsor,  for  the  purpose  of  having  some 
impressions  taken  for  private  use,  and  that  the 
plates  and  all  the  impressions  so  ordered  were  re- 
turned by  Mr.  Brown.  The  answer  does  not  in  any 
manner  question,  qualify,  or  vary  the  esse  so  made, 
bntsimply  states,  the  defendant  did  not  know  or  believe 
that  the  copies  lud  been  improperly  obtained;  and 
that  Judge,  who  was  in  the  possession  of  them,  did,  as 
the  defendant  believes,  purchase  them  of  one  Middle- 
ton  ;  but  states  nothing  as  to  how  Middleton  obtained 
them,  and  states  nothing  as  to  Brown,  so  called  to  his 
attention  by  Mr.  White's  affidavit.  The  rrault  is,  that 
the  case  stated  by  the  affidavit  is  not  met  bv  the  an- 
swer ;  and  the  answer  does  not  set  up  any  tiue  adverse 
to  the  case  so  made.  But  in  this  state  of  things  the 
defendant  insists  thst  he  is  entitled  to  publish  a  cata- 
logue of  the  etchings — that  is  to  say^  to  publish  a  de- 
scription or  list  of  works  or  compositions  of  another, 
made  and  kept  for  the  private  use  of  that  other,  the 
pahUeation  ox  which  was  never  authorised,  and  the 
possessimi  of  copies  of  which  could  only  hare  been  ob- 
tained by  8urrn>titioa8  and  improper  means.  It  waa 
said  by  one  of  tne  learned  counsel  for  the  defendant, 
that  the  injunction  must  rest  on  the  ground  of  property 
or  breach  of  trust.  Botii  appear  to  me  to  exist  in  this 
case.  The  property  of  an  author  or  composer  of  any 
work,  whether  of  literature,  art,  or  science,  in  such 
work  unpublished,  and  kept  for  his  private  use  or 
pleasure,  cannot  be  disputed,  after  the  long  line  of  deci- 
sions in  which  that  proposition  has  been  affirmed  or 
assumed.  I  say  *'  assumed,"  because,  in  most  of  the 
cases  which  have  been  decided,  the  question  was  not  as 
to  the  original  right  of  the  author,  but  whether  what 
had  taken  place  did  not  amount  to  a  wiUver  of  such 
right;  as,  in  tiie  ease     lettexi^  how  fir  tiie  sending  of 


the  letter,— in  the  case  of  dramatic  compottUra.  i 
far  the  permitting  the  perfonDsuce, — and,  in  TXe 
of  Mr.  AbernethtTM  Zoehmg,  how  w  the  oral  deli' 
of  the  lecture,— had  depriTed  the  author  of  any  psi 
his  original  right  ana  property  in  question;  wl 
could  not  have  arisen,  if  there  had  not  been  such 
ginal  ri^ht  or  property.  It  would  be  a  wsste  of  I 
to  refer  in  detail  to  the  cases  on  this  subject.  If,  t 
such  ri^ht  and  property  exist  in  the  anther  of  i 
works,  It  must  so  exist  excluuvely  of  all  other  ^ 
Can  any  stranger  have  any  right  or  title  to,  or  inti 
in,  that  which  belongs  exclusively  to  anotberl-sad 
this  is  precisely  what  the  defendant  clainuL  altboni 
by  a  strange  inconsistency,  he  does  not  cii^te  < 
general  proposition  as  to  the  plaintiff's  right  udf 
perty;  for  he  contends,  that,  admitting  the  piiiati 
right  and  property  in  the  etchings  in  question,  ud 
incident  to  it,  the  right  to  prevent  publication  oi  u 
bition  of  copies  of  them,  yet  he  insists,  that  some ; 
soniL  having  had  access  to  certain  copies,  (how  obt^ 
I  wiU  presently  consider),  and  having,  from  such  coj 
composed  a  description  and  list  of  the  originals,  lie, 
defendant,  is  entitled  to  publish  such  list  and  desc 
tion— that  is,  that  be  is  entitled,  agunst  the  will  of 
owner,  to  make  such  use  of  his  exclusive  property, 
being  admitted  that  the  defendant  could  not  pnblii 
copy — that  is,  an  impression — of  the  etchings;  how 
pruciple,  does  the  case  of  a  catalogue,  list,  or  desc 
Uon  differ?  A  copy  or  impresuon  of  tiu  etebi 
could  only  be  a  means  of  communicsting  kaawlet 
and  information  of  the  original ;  and  doei  not  a  list  a 
description  do  the  same  1  The  means  are  different,  I 
the  object  and  effect  are  umilar:  it  is  to  make  kno' 
to  the  public,  more  or  leas,  the  unpublished  works  i 
compositions  of  the  author,  which  he  is  entitled  to  ki 
wholly  for  his  private  use  and  pleasure,  and  to  wil 
hold  altogether,  or  so  far  as  he  ma^  please,  from  t 
knowledge  of  others.  Cases  of  abndraieiitB,  ttm 
tions,  extracts,  and  criticlams  of  published  worki,  hi 
no  reference  whatever  to  the  present  question.  Th 
all  depend  on  the  extent  and  right  under  thesdiv 
respect  to  copyright,  and  have  no  analogy  to  the  < 
elusive  ri^ht  of  the  author  in  unpubliiBed  com^ 
tions;  which  depend  entirely  on  the  comiiio»-I»»"8 
of  property.  A  clerk  of  Sir  John  Strange  unng, 
his  employ,  made  an  aiwidgmakt  of  such  of  ha  vua 
script  cases  as  related  to  evidence,  was  reatiuKd 
Lord  Hardwicke,  in  17fi4,  from  publishing  it,  the  cj 
themselves  being  then  unpublished.  Upon  tbe  & 
question,  therefore— that  of  property— I  am  clearly 
opinion  that  the  exclunve  right  and  interest  oi] 
plaintiff  in  the  composiUons  and  works  in  queti 
being  esUblished,  and  there  being  no  right  or  mta 
whatever  in  the  defendant,  the  plaintiff  is  enlJUeu 
the  injunction  of  this  Court  to  protect  him  ^gwj  * 
invasion  of  such  right  and  interest  by  the  dew™ 
which  the  publication  of  any  catalogue  woold  vaam 
edly  be.  But  this  case  by  no  means  dcpendi  sueiy j 
the  question  of  property;  for  a  breach  of 
dence,  or  contract  itself  would  entiUe  tiie  pwf*"' , 
the  injunction.  The  plaintiff's  affidavit  states  tbe^ 
vate  character  of  the  work  or  composition,  "J" 
tivcs  any  license  or  authority  for  publication,  mn 
of  some  of  the  etchings  topnvate  friends  noV"!? 
any  such  license  or  authority:  and  states  distinctly  v 
belief  of  the  phuntiff  tiiat  the  catalogue,  «>o^"f" 
scriptive  and  other  remarks  therein  *^ontained,  w» 
not  have  been  compiled,  except  by  means  of  tne  pj' 
session  of  the  several  impresuoos  of  the  ^'—'"^ , 
reptitiously  and  improperly  obtained.  To  t^^/^ff  jj 
answer  is  made;  the  defendant  saying  only  tbst" 
not  at  the  time  beUeve  the  etchings  to  have  b»J|\j 
properly  obtuued ;  not  suggesting  any  mw*  ^  ^.j; 
they  could  have  been  properly  obtMned,8oasW 
the  possessor  to  use  them  fiw  paWicatwO'  Wi 
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Asf  eoBpoa^QQs  wwe  kept  prirate,  except  as  to  some 
^WBtopnntB  Mends,  and  some  sent  to  Mr.  Brown 
21  haTii»  certain  impTessioAs  taken, 

^^pwsatMoa  of  Uie  defendant,  or  of  his  partner  Judge, 
■^■rt  hm  atipinted  in  a  breach  of  trust,  confidence, 
Wcemd  in  Brown,  or  some  person  in  his  employ, 
i  ^'i*  ordered,  and  retain- 

■  *^,Mniber;  or  in  acme  person  to  whom 

vtK  giTen,  wMeh  is  not  to  be  snppoaed,  but 
-»atte ot^;m the  poasesdon  ^  the  defendant, 
"'*Vlly  *  breach  of  trust,  confidence,  or  con- 
bid,  le  ™  wuddered  in  the  case  of  77ie  Duke  of 
»  I  I'  ij    SWieaw,  (2  Eden,  329).    And  upon 
Aftentaawbtiulfof  the  plaintiff,  and  in  the  ab- 
"aMK  ^  mj  (ipWtion  on  the  part  of  the  defendant, 
4  na  \tnk  ts  ■some,  that  the  possession  of  the 
^^UM  ■  a^frngs  on  the  part  of  the  defendant 
w  InipW  tb  foDndation  in  a  breach  of  tmst,  con- 
•d»e,  atmtncl,  u  Lord  Eldon  did  in  The  cow 
^"^i  ItetweSf  (as  reported  in  3  Law 
jw^na.  313);  ui  upon  this  ground  also,  I  think  the 
JgbiatilT's  litk  to  the  iDjoneUon,  aoaght  to  be  di»- 
■Bttge^  MititabMed.  The  obwmtioni  4^  Viee- 
C^Biiiiil^iiii  Wipiin,  in  l^ph^  T.  Ctartt,  (2  Hare, 
■a>a>.  M^iffSttfttothapaitof  the  eaae.   He  says, 
■*Ewe«y  (msplored  in  a  merchant's  counting- 
fc«»e  »  ndcroinplied  contract  that  he  will  not  make 
F*^ctliiriiib«le»nB  in  the  execution  of  hisdnty 
y cfart-  ifchtJcfeodaiithssobtainedcopies ofbooks, 
^  wy  preUbly,  be  by  means  of  some  clerk  or 

*  rftitplMtiff;  and  if  he  availed  himself  surrep- 
■■J"  ^  It*  infimiation,  which  he  could  not  have 
t  (ii«ipB»nguiHy  of  a  breach  of  contract 
■a%ii,  Ithink  he  conld  not  be  permitted 
■«»lf  of  that  breach  of  contract."   In  this 
I  Mjr  munr;  and  I  think  that  the  case 
^^Sv  juMtWinam  baa  actually  arisen, 
^""  tbttridanee,  be  asmimed  to  have  arisen, 
ttd  the  consequence  must  be  what 
-  f  .y'pn  thought  would  follow.   Could  it 
W  c«M*wH  tht  the  cleric,  although  not  justified  in 
•f  the  accounts,  would  yet  be 
P«™™  *?  P^Iwi  the  eobetance  and  effect  of  them  ? 
I»  the  matter  or  thing  of  which  the 

"Tir^^oirledge  being  theexclusiye  pro- 
'^^Vll*!'™''''*'**  nglit  to  the  interposition  of 
2^  ^*  ""^      being  made  of  it ;  that 

^-J JSIISt  ^  ^  protected  in  the  exclusive 
*"''yn'!"'hst which  fa exclnrivelv  hiaown. 
f»M  wW^ttSMof  Lord  Eldon,  expressed  in  the 
cMB  «x  ^Wr.  f^Uioit,  in  the  year  1820,  respecting 
M  ^^'^o^Grarge  the  Thirxl,  during  hu  illness,  in 
vU«,icis[diDtto  a  note,  with  which  I  have  been 
if  Ur.  Cooper,  he  said,  **  If  one  of  tbe  lata 
Kias'i}inKaB>  haa  kept  a  diary  of  what  he  had 
hard  w  am,  this  Conrt  would  not,  in  the  King's 
IHrtia^  ^rr  ptnnitted  him  to  print  or  publish  it." 
7^  OKifSrJelM  Strmge'i  Hantucrij^  is  also  ap- 
plkaiii  to  tbn  point.  Some  minor  points  wero  raised 
at  thiBtt,  to  vnich  I  will  shortly  advert.    It  was  con- 
leaJU,  tbt  there  ought  not  to  be  any  injunction  until 
tte  jUatiS  bid  establbtied  his  title  at  law ;  and  cases 
«m  itfeTTEd  to,  in  which  it  was  supposed  I  had  laid 
4eni^tita'>liihing  such  a  propoaition.   The  cases 
jtkmd  ta  wen  cases  in  which  the  equitable  jurisdic- 
fiBSafrwb(JI.T  from  some  legal  title,  and  was  exer- 
miiMj^  thepQipose  of  protecting  the  party  in 
liiaioj^^  of  such  1^1  title,  and  have  no  appiica- 
^  t^tMU  in  wbieh  this  Conrt  exercises  an  original 
>l^^g0MfeB(  jurisdiction,  not  for  the  protection  of  a 
Tijn&rignt,  bnt  to  prevent  what  this  Conrt 
•Z-  ..1.1  treats  as  a  wrong,  whether  arising  from 
pf  unquestioned  right,  or  from  breach  of 
Hrfdence,  or  contract,  as  in  the  present  case, 
^  Jkeue  ef  Jbenutiij^t  Lecturet.  But,  even 


in  the  cases  so  referred  to,  I  have  always  held,  that 
it  was  for  the  discretion  of  the  Court  to  oonrider, 
whether  the  defendant  might  not  sustain  greater  in- 
jury from  an  improper  injunction,  than  the  plain- 
tiff from  dela^  in  granUn^  it.  In  the  present  case, 
where  privacy  fa  the  right  mvaded,  postponing  the  in- 
junction would  be  equivalent  to  denying  it  altogether. 
The  iiiterpoeition  of  this  Court  in  these  cases  does  not 
depend  on  any  1ml  right,  and  to  b«  effectual  it  must 
be  immediate.  It  was  thai  obaenred  that  the  iniuno- 
tion  was  too  extensive,  as  it  applied  to  eaiy  catalogne 
of  the  etchings  in  the  bill  mentioned ;  and  the  pluntiff 
had  diewn  a  title  to  only  some  of  the  etchings  there 
mentioned.  If  the  defendant  had  any  interest  in  this 
matter,  the  objection  would  deserve  oonsiderationj  but 
it  u  clear  he  has  none,  being  already  under  an  injunc- 
tion as  to  all  those  etchings  to  which  the  plaintiff  haa 
not  shewn  a  title  in  thfa  case* :  so  that,  while  tbe  other  in- 
junction continues,  he  could  derive  no  benefit  whatever 
from  any  alteration  in  the  terms  of  this  injuncUon; 
and,  if  any  such  alteration  were  made,  it  would  not 
a£Fect  the  question  6[  coats,  that  not  being  the  object  of 
this  motion,  which  must,  therefore,  be  refused,  with 
costs.— JfolMM  r^^Wsei^  wsm  cottt. 


VICE-CHANCELLOR  OF  ENGLAND'S  COUBT. 
Ek  parte  Bkohhkd.— Jim.  31. 
L^aqr-duty  Aet, 
Semble,  if  an  Infant's  Leaaof  hat  been  paid  into  Courts 
md  iMvealed  fti  Stodt^  m  Stodt  trill  he  traneferredt  or 
told  ma  mtd  the  pnceedt  paid  to  the  Party  eiaithiy 
of  hit  OptioH, 

In  tliu  matter,  a  legacy,  to  which  the  petitioner  had 
become  entitled  during  infoncy,  had  been  paid  by  the 
executor  of  the  testator  into  court,  and  inv^ed  by  the 
Accountant-General,  la  pursnance  of  stat.  36  Geo.  3. 
c.  52,  a.  36.  The  petitioner,  upon  coming  of  age,  had 
obtained  the  usual  order  for  a  transfer  to  her  of  the 
Consols  in  which  the  legacy  had  been  invested,  and  for 

S&yment  of  the  dividentu  wnich  had  accrued  thereupon, 
he  now,  however,  for  reasons  of  personal  convenience, 
made  the  present  application  to  the  Court,  asking  that 
the  former  order  miglit  be  varied,  by  directing  the  Ac* 
conntant-  General  to  sell  the  stoclu  and  pay  her  the  pro- 
ceeds of  such  Bale,  instead  of  transferring  tbe  Stock  itael£ 
Saiek.  for  the  petitioner. 

The  Tice-Chakcxuox  was  of  opinion  that  he  had  no 
inrisdiction  to  make  the  desired  alteration  in  the  order. 
The  act  (sect.  52^  directed,  that  money  paid  into  conrt 
under  its  provisions  should  be  laid  out  by  the  Ac- 
countant-General in  the  purchase  of  stock,  which, 
with  the  dividends,"  should  "  be  tronsferred  and  paid 
to  the  person  or  persons  entitled  thereto,  or  otherwise 
applied  for  their  or  his  benefit,"  on  application  to  the 
Court.  The  words  *'  transferred"  and  "  paid"  respec- 
tively referred  to  the  stock  and  dividends  previously 
mentioned  in  the  section.  The  latter  expression, 
"  paid,"  roferred  to  no  otlier  payment  but  that  of  the 
dividends.  His  Honor,  however,  stated,  that,  if  the 
Accountant-General  made  no  objection  to  the  proposed 
alteration  in  the  form  of  the  oraer,  he  was  inUing  to 
make  it.   

Pad  WICK  v.  Haksup.— J5*.  8. 
Practice — Hearing  Motion  to  diuolve. 
Plaintiff  obtained  the  common  Order  et^ng  Execution  in 
Dcfendant't  Action  at  Law:  Defendanfe  Motion  to 


*  Uia  Lordship  here  slladed  to  a  umUar  iojnnction  wUdi 
bad  been  obtained  agunst  the  defendant,  in  the  informatioo 
Til«^Monwy.Geiier«/v.  Stramge,  which  bad  been  filed  for 
the  purpose  of  protecting  tbe  interests  of  ber  M^eafrr  in  those 
portioos  of  tbe  etdbings  vUdi  were  the  pn^erty  at  her  Ma- 
jesty. 
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di$»ohe  mould  not  he  heard  till  (Ae  J)^^  ofim  Trial: 
Court  refuted  to  qpfMMf  am  aarfy  Dag  for  kearinff 

Motion. 

Tbe  defendants  in  this  cue  bad  btooght  their  action 
at  law  against  the  plaintiffs^  and  the  cause  would  come 
on  for  trial  on  February  27Ul  The  plaintiffia  filed 
tiieir  bill  and  obtained  the  common  injunction,  Which 
onlj  stayed  execution,  hut  left  the  defendants  at  liberty 
to  proceed  to  trial.  The  d^endanta  had  since  put  in 
Ihetr  aoswer,  and  obtained  aa  oidar  nia  to  duBoIre, 
vhich  would  h«  heard  on  the  next  seal,  Fatomaiy  28th, 

Bemilfy  now  moved,  on  behalf  of  the  defisndanta,  that 
ilM  Court  would  appoint  an  early  day  for  hearing  the 
motiim  to  diast^Te^  m  order  to  save  expense ;  finr,  S  this 
Court  was  of  opinion  that  the  injunction  cwH  be  eus- 
tuned,  their  tnal  would  be  nselcei^  aad  thOTwonId  not 
proceed  with  it.  [He  isitad  BMmm  r.  W0nUlL  (fi 
Vet.  662)0 

ShapUr,  on  behalf  of  the  plaintiffs^  undertook  to  shew 
cause  on  the  merits  against  diasolnng  the  injunction, 
and  opposed  the  appointing  an  early  uy.  The  defend- 
ants m  equity  had  chosrai  to  bring  tuair  action,  and 
most  go  on  their  peril. 

The  VicB-CiuitcsixoB  said,  the  trial  had  nothing  to 
do  with  the  matter,  beeauae  the  injunction  did  not 
extend  to  stay  it :  and  dedded  that  he  should  not  inters 
Im^JfoCjim  nfiiaei. 

LKTHBRinaB  V.  Cbabibb.— ^ei.  8. 

Praaie&—Pro  Confatto, 
A  JDe/endantf  after  putting  in  hit  AapearoMe  to  a  Biil 
filed  in  1846,  had  returned  to  hit  Regiment  in  India. 
He  had  vut  in  no  Antwerp  but  a  trots  BiU  had  been 
filed  if  himtelfand  his  Gthdefmdmt.  BiU  ordered  to 
be  taien  pro  Omfetto  against  Aim. 

The  bill  in  this  case  was  filed  in  August,  1846.  The 
defendant,  £.  J.  Charter,  who  was  so  officer  in  the 
arm;^,  went  to  India  to  join  bis  regiment  in  1842,  but 
was  in  England  shortly  after  the  bul  was  filed,  and  had 
pnt  in  his  appearance,  ainoe  which  he  had  retomed  to 
India,  where  he  still  waa  with  his  wgimenL  Tbe  other 
defendant  bad  appeared  and  pnt  m  his  answer;  but 
Charter  bad  not  put  in  his  answer.  It  was  stated  at 
{be  bar,  that  a  cross  bill  had  nnce  bem  filed  by  the  de- 
fendants. 

Bethell  now  moved,  pursuant  to  notice,  that  the  Clerk 
ni  Becords  and  Writs  might  be  orda«d  to  attend  at  the 
hearing  with  tbe  record  of  the  bilL  in  order  that  the 
bill  might  be  taken  pro  confesso  agamat  Charter. 

Elmsl^  opposed,  and  said,  tiiat  this  was  not  a  case  to 
have  the  bill  taken  pro  confesso.  Ifo  steps  had  bem 
taken  to  compel  the  anawer,  and  it  was  merely  n^Iect 
on  the  part  of  the  defendant 

The  Vicb-Chancbixob,  however,  was  of  opinion  that 
the  case  came  within  the  very  words  of  the  77th  Order 
of  Hay,  1846. 

Elmtlgf  then  contended,  that  as  tbe  Court,  by  the 
TBtb  Order,  was  empowered  to  order  tbe  hill  to  m  taken 
pro  confesso,  either  immediately,  or  at  such  time  or 
npon  such  farther  notice  as  under  the  circumstances  of 
t£e  case  the  Court  might  think  propo-,  the  Court  would, 
in  this  instance,  exercise  its  discretion  by  giving  suffi- 
dent  time  to  procure  an  answer.  The  form  of  the 
order  approved  of  by  Vice-Cbancellor  Wigram  (Owrage 
T.  WardeUf  4  Bare,  481)  gave  time.  (See  Dan.  Ch. 
Pr.  477).  The  defendant  s  solidtors  wereready  to  put 
in  an  answer  directly  if  the  plaintift  were  willing  to 
take  it  without  o^h  or  signature. 

Tbe  Vicn-CuiioxLLOK  observed,  that  filing  the  cross 
bill  only  made  the  ease  worse  agunst  this  defendant, 
and  made  the  Mdw  aoowding  to  tjM  terms  of  the  notice 
•f  motion. 


riCE-CHANCELLOB  KNIGHT  BRUCFSC 


LamJUori  and  nmuO—Aprtemau  far 

PaifMHUHUBi 

By  an  AgrtmmO,  dated  m  1843,  a  Tenant  frm  i 
Tear  had  the  OpitOH  to  taie  a  Lease  for  TVms 
Years  from  Ladjf-day  in  that  Tear.  In  Seat{ 
1847,  he,  having  allotoed  the  Premisei  to  /cM  i 
Slate  df  Decay  y  had  a  Notice  served  on  Umte 
He  then  demanded  a  Zeaset  and  filed  a  BiU  for  i 
Performanee;  but  ths  same  was  dismissed,  mli  ■ 
This  was  a  bill  filed  by  a  tenant  agdnst  kiika 
for  a  specific  performance  of  an  agreemmt  Nut^ 
plaintiff^,  was  tenant  to  the  defendant,  under  a  i 
ment  in  writing,  dated  23rd  Hay,  1843,  at  s  r 
28/.  per  annum,  with  an  option  to  the  plunl 
take  a  lease,  at  the  same  rent,  for  twentv-ou 
from  Lady-day,  1843,  If  be,  the  plaintiff  Bbould 
fit.   The  plaintiff^  entered  into  possesnon  and  pai 
rent  down  to  Midsammer-dqr,  1847.  Tbe  defs 
became  itiwiatiiJiird  with  the  conduct  of  tiie  plaiBi 
sufieri^  tiie  premises  to  foil  into  decay,  ana  aem 
plaintiff  with  notice,  on  tbe  28th  SeptembOT,  18 

a nit  at  Lady^ay,  1848.  On  tbe  I3tb  October, 
le  plaintiff;  through  his  solidtor,  wrotea  letter  taj 
defendant  demanding  a  lease  for  twenty-one  yetn^  m 
tiie  option  in  the  agreement  The  defeodsot  ifii 
garded  this  application,  and  on  the  22Dd  April,  li 
usued  a  plaint,  under  tbe  9  &  10  Vict  c.  w,  in  I 
Southwark  Court,  before  Uie  judge  «f  thit  court, 
obtain  possesnon.  That  plaint  was  beard  on  tite  16 
May,  1848,  and  judgment  was  given  for  thedefmdu 
the  landlord,  to  nave  possession ;  and  a  writ  vmm 
of  possession  was  iasued  accordingly.  On  tot  18 
Mav,  1848,  this  biU  waa  filed  ior  a  specific  pefoonn 
of  the  agreement  Ibralcaae  for  twenty-<8ie  yean.  Ti 
answer  stated,  that  the  ^^tiff  had  albwed  w  P 
mises  to  foil  into  greet  decay  and  dili^datiim.  T 
plaintiff'  entered  into  no  evidence,  but  cross  emnw 
the  defendant's  witnesses.  The  defendant  tfsauD 
five  witnesses,  who  dearly  proved  great  dil^iflsti"" 
JimseU  and  Martindale,  for  the  plaintifF,  eitd  Get 
lay  V.  Tie  Duke  of  Somerset,  (1  Vea.  &  a  68). 
IT.  M.  James  and  Steere,  for  the  defendut. 
Knight  Bbdck,  V.  C— I  am  not  sure  thattteig 
tiff"  is  right  in  having  delayed  the  exercise  of  hB^w 
for  so  long  a  time.  I  thmk  the  defendant  nntt 
taken  to  have  expected  that  the  plaintiff' 
the  premises  in  proper  repair.  I  must  dismiMHisplB 
tiff*a  bill,  with  coeta. 

CASES  IN  BAimBUFTCT. 
Ex  parte  HooKnre,  in  re  GmroiiT— »/i>i.  M. 
Substituted  Bond—  Voluntary  Bond. 


he  executed  the  substituted  Bond,  vaUd,  if  ^*J'T 
action  is  not  tainted  with  mala  Fides  on  tie  Partej* 
of  the  Parties  to  it.  . ,  ■ 

The  Case  of  Ex  parte  Beny  (19  Fes.  218) 

This  case  was  an  appeal  from  the  decisioa  ofi 
Commissioner  Bere,  rejecting  a  proof  upon  two  dob 
The  &cts  were  as  follow:— Mr.  Samnel  GuDdiy. 
bankrupt,  was  the  devisee  under  hu  btber's  will  ot  t 
grcater  part  of  bia  fother's  property;  a  wtf  ^* J 


Semuel  Gundry,  Mrs.  Hookims  Se  mother  of  tb*  PJ 
tioner,  being  nearly  unprovided  for.  TbeMyjjn'J 
induced  her  brother  to  repair  what  she  believed  u  ^ 
act  of  injustice,  and,  in  that  year,  he  gave  her «  o« 
for  SOOO/T,  with  interest  at  6£  per  cent,  ^t  twj 
time,  Mrs.  Hookins  acned  a  mauorandnni  ''l^f'j^ 
the  bond,  that  aba  we«ld  Mtenfores  pejB"""" 
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p^pd  money,  lo  long  u  the  interat  should  be  reeu- 
i  iP*yi?*^™^"r«»afterthede«thof theobliffor, 
-4  1fB.HookiiB  died  in  1841,  up  to  which  time  the  interest 
?  « tbe  W  «H  duly  p«d,  IAt.  Gondry  all  that  time 


«a  buBM  as  &  banker  at  Bridport.   Sbe  b»- 
1&«  bond  to  her  three  chUdren,  and  they  n- 
Samd  Gnndry  from  it,  he  giving  to  each  of 
k  a  W&  for  M»0^  payable  at  the  expiration  of  Atb 
B  fnmUidMthtVitii  interest  in  the  meantime. 
i4f  liwIkneboBdswiB  paid  off  by  Samuel  Gnndry 
Us  mam^mi  Mm  hb  boiknipkor.  In  1847t 
^anA  Gmdrf,  the  ohligor,  beeame  bankrupt. 

—  fcukrnptcy,  the  two  rem^ing  bonds,  on 
tEBlmd  for  pTW^  were  objected  to  by  the  as- 
-,«lfc»gromid,thit,»e  they  were  substituted  for 

waliii«yb(ina,th(y  were  not  admissible.  After 
Wbn  tke  comnuMoiier,  he  rejected  the  proof, 
■■at  »iB  ta  ^peal  from  that  decision. 
_  al  £  fPl  CW,  for  tbe  petitioner,  would  aa- 
^        fcgttepwpoeeof  thesiyument,  that  the  ori- 
^■M  MiJ  wu  paifAj  Tolmtary,  and,  on  that  aasump- 
9m,  tofa  the  ennion  of  the  Court.   If.  upon  that 
the  Coort  should  be  of  opinion  that  the 
"we  bfalid,  theil  the  question 
wBgiti,  vbetbcr  or  not  ^e  original  bond  was 
y  T<tatiij.  In  Etjartt  Betrjr,  (10  Ves.  218), 
Blmiimhj  Lord  iMon,  that,  eren  although  a 
«  nlitinjr,  it  forma  a  ralud>Ie  consideration 
mmtygireninnbstitntion  for  i^  if  there 
item  the  trwBsction.   It  had  hem  said, 
»wH  be  repeated  as  an  objection,  that 
mlbm  Um  the  hoada  in  qaeation  were  made  Mr.  Gun- 
isiolTeat,  end,  therefore,  that  the  case  fell  pre- 
witiiB  the  salieeqiient  decimon  of  Lord  Eldon  in 
tefleny,  where  it  is  stated,  at  the  close  of  the 
thst  «n  Lord  Eidon  being  informed  that  the 
nudrert  ^hea  he  made  the  substituted 
■si,  tf  thst eoald not  be  eontiadicted,  he  could 
—"'g- .  yP?  Wl>»ti<«  at  the  olBce,  with  a 
mm  U  MM  Hill  the  nd  nuanlog  of  this  obserration, 
th>  j&fonthadbeea  procond,  and  frmn  that  it  ap- 
^mtmd^^iiikn  ft  gare  Uie  bond  in  Blay,  and 
^^ad  n  cTwtm  together  in  August,  and  that  ho 
«M  ■rt        nw«at  it  the  time,  but  most  have 
\mu  —  thst  he  «M  B.  With  this  additional  informa- 
^fvu  Berry,  as  reported,  it  was 

-  M  MB  Bdon  conndered  the  transaction  as 


■[^?|'*Mes,  the  bankrupt  endeaToaring  to 
gi99  » Jtod  ar  I  tad  security,  in  fraud  of  his  credi- 
taou  />  tbepnmt  case  there  was  no  imputation  of 
barf  tiutArn^m  nothing  to  shew,  that,  eren  if 
Xz.6«B^*«i]iMdTeiit  at  the  time,  he  knew  that 
IkL  SeftrfrwBit,  the  Bridport  Bank  continued  to 
taamtt  ktness  for  u  years  afterwards,  and,  more- 
on^  tk  kadt  were  not  payable  until  five  years  after 
%  etilfsr'i  far*fc--aa  hieontestable  proof  that  he  did 
M  eitfwpjrt*  bankrapt^,  or  any  fraud  upon  his 
9tBm.  Wbeo  dw  caw  waa  ainwd  before  Mr. 
Ht^^mee  B«f^  be  stated  that  tbe  only^  question 
MM  )K  strthrr  die  mere  &ct  of  the  obli^r  being  inaol- 
'^7  M  (whether  known  or  unknown  to  bim,  or  whether 
jji        ««e  intended  <v  not)  brought  the  caae  within  jSr 
wmUB^;  *°<'  ^  expnady  said  that  there  was  no 
Zmttim  of  fraad  or  bad  nath  in  the  ease,  on  the 
■■iefettert^the  parties  to  ibe  transaction. 
^gaatmw^  Shi^pt«ry  far  the  asrignees,  contended 
f^kwm  dear  upon  the  eridenee  that  the  bankrupt 
jjipphMitat  tne  time  tbe  substituted  bonds  were 
^  he  waa  so  not  only  as  respected  the  partner^ 
JZ^^ME,  btt  as  to  hb  own  aeparate  estate.  From 
7aidaritef  the  vrignee^  and  from  the  accounts,  it 
w  Am  dut  b«  waa  in  a  state  of  fanolrnicy  for 
MT|«n  before — n  faet  ha  nnut  hare  known,  or  he 
oM,  ad,  therefore,  nnut  be  preanmed  to  ban 
kagati  la  exnninatioii  of  the  Moeiuria  taken  by 


I 


the  official  assi^ee,  the  aeeonntAnL  and  others  engaged, 
shewed,  that,  m  1825,  neither  of  the  partners  poeseesed 
any  separate  property,  and  that  both  of  them  were,  at 
that  date,  insolvent  to  the  extent  ai  96,000/.  The  firm 
never  had  any  actual  capitaL  The  younger  bankrupt 
had  a  small  separate  estate  at  the  date  of  the  fiat,  whioh 
served  to  par  separate  oreditore,  and  leave  a  sorplos  of 
17001.,  but  the  separate  estate  of  the  obligor  in  the  bonds 
waa  e^tly  deficient.  The  proofa  against  the  joint 
estate  ware  14<^000^,  and  the  assets  would  not  realise 
half  that  sum.  For  all  these  reasons,  th«  assignees  Mi 
it  to  bo  their  duty,  on  h^ialf  of  the  creditors,  to  resist 
the  proof.  With  r^;ard  to  the  case  of  &  parte  Btrrw, 
OS  reported,  it  waa  an  authority  to  shew,  that  if  the  ob- 
ligor, the  bankrupt,  was  inaofrent  at  the  time  he  exo> 
cttted  the  bonds,  that  fiuit  was  enough  to  invalidate  a 
security  substituted  for  a  rolnntary  security,  althougfa 
otherwise  it  would  be  good ;  and  that  case  correnrandM, 
as  reported,  with  that  of  QiJJum  r.  Locke,  (9  Vea.  <tl2), 
decided  by  Sir  William  Gtwit. 

limeeeUwBa  not  called  on  to  reply. 

Krioht  Bbucb,  V.  C. — There  does  not  appear  to 
have  been  any  affidavit  in  that  case  of  Ex  parte  Berry; 
therefore,  I  suppose  it  was  argued  upon  tne  admission 
of  facts.  My  Impreasion  of  the  case  of  Ea  parte  Berry 
\m,  that  Lord  Eldon  did  not  act  upon  the  mere  evidenoo 
of  insolreu^,  but  inferred  from  it,  that  the  second 
seearity  had  been  ^ren  with  a  riew  to  bankruptcy^ 
not  only  with  a  knowledge  of  the  filing  eirenmstanosf 
of  the  obligor,  but  with  a  riew  to  bankruptcy,  and  for 
the  purpose  of  assisting  and  improvimf  tbe  case  of  the 
oblij^  That  is  my  impresrion.  So  understanding 
the  case  of  Ex  parte  Bern/y  I  entirely  arree  with  iU 
la  the  present  case,  I  do  not  understand  it  to  be  8ag>- 
eeated  that  either  of  the  obligees  had,  at  the  date  of  the 
bonds,  any  knowledge  of  tne  insolvency  of  Samnd 
Gundry  or  of  the  Bridport  Bank,  or  that  they  bad 
any  fraudolent  w  unfair  intention.  I  believe  that  is 
the  state  of  the  evidence  as  to  them.  As  to  the  obligor, 
it  may  be  that  he  at  least  suspected  bad  cireurastaneeSL 
or  would  have  done  so  if  his  attention  had  been  directed 
to  it ;  but^  on  the  part  of  the  obligor,  I  believe,  that 
neither  his  peovniary  cirenmstanoes,  nor  the  ciream- 
stances  of  his  house,  entered  into  his  knowledge  hi 
giving  the  bonds.  I  brieve,  that,  on  his  part,  the 
transaction  was  not  in  the  sltghteet  degree  connected 
with  the  actual  or  apprehended  insolvency,  with  the 
apprehended  or  expected  bankmptoy,  or  with  anr 
riew  or  notion  that  would  not  equally  have  been  in  hu 
mind  if  he  had  been  one  of  the  wealtniest  men  in  Eng- 
land. I  beliere  the  transaction  was  fair  in  every  re* 
spect,  and  in  no  sense  with  the  riew  or  intention  of 
bettering  the  case  of  either  of  the  obligees  as  against 
the  general  creditors  of  tiie  obligor,  the  bankrupt. 
That  being  so,  I  think  tbe  proof  must  be  admitted.  I 
re^t,  I  would  not  so  deetde.  If  I  cMimdered,  that,  hj 
doing  BO,  I  was  contravening  Xord  Eldon's  opinion  m 
Ex  parte  Berry;  but  I  do  not  think  that  I  am.  I 
haroly  cenrider  myself  as  difierinr  from  the  commis- 
sioner. I  net  only  oonnder  that, l}Ut  I  have  not  the 
same  evidence.  He  seemed  to  leave  it  to  the  Court  to 
decide,  rather  than  to  decide  it  himself.  Howeveiv  I 
have  the  satis&ction  thinking  that  I  hardly  di^ 
from  him.  ____ 

£»  parte  Rnum,  im  re  Cuain»ait^£>ee.  20. 

Cott§  Bwah  npt  TViufse. 

A  defaulting  Tnutee  became  banlruptt  and  the  Oestuk 
que  Trust  petitioned  to  prove  agmttet  the  Eitatef  As 
being  then  tn  Prieon,  at  their  Intlance,  fir  Contempt,  in 
not  dbe^ng  an  Order  for  Payment  of  the  Mon^  info 
Court,  in  a  Suit  instituted  by  them  for  Breach  ef 
Trvst.  The  Bankrupt,  tMearitM  upon  the  Pe^ioiu 
of^ioi  f»  hit  Diadiarge  f^  Ouiody,  and  for  hk 
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Oottg  9/  apptarina.  7%a  Oowi  gam  him  40r.  Co^, 
ha  refuted  to  dwMarge  him, 

Thfl  qutttion  in  this  case  was  one  of  costs.  A  bill 
had  been  filed  by  Mr.  Rylands  and  his  wife  against 
CrottdsoD,  a  solicitor,  (the  bankrupt),  for  breach  of 
trust,  in  respect  of  funds  to  which  they  were  entitled. 
By  his  answer,  Crondson  admitted  his  liability.  An 
order  was  made  in  the  cause  that  lie  should,  within  a 
certain  time,  pay  the  amount  adndtted  to  be  doe  from 
him  into  conrt.  This  order  was  not  complied  with, 
Mr,  Croudson  was  taken  and  imprisoned  under  an  at- 
tachment, A  fiat  afterwards  issued  agdnst  him  on  his 
own  petition,  and  a  petition  was  then  presented  in  the 
bankruptcy  by  Mr,  and  Bfrs.  Rylands  for  liberty  to  go 
in  and  prove  for  the  amount  for  which  the  bankrupt 
was  liable,  and  for  the  appointment  of  new  trustees. 
The  bankrupt  was  served  with  this  petition.  The  pe- 
tition came  on  to  be  heard,  but  stood  over  for  the  pur- 
pose of  bringing  before  the  Court  new  trustees  of  the 
funds,  to  be  appointed  at  once,  without  a  reference.  At 
this  hearing  Mr.  Croudson  did  not  appear.   Notice  was 

gven  to  Mr.  Croudson  of  the  day  when  the  petition  was 
come  on  again.  When  this  petition  came  on  again 
to  be  heard,  Mr.  Croadaon  appeared  by  counsel,  and 
applied  that  he  m\Ai  be  dischaived  from  custody,  on 
the  ground  of  the  debt  due  from  nim  being  about  to  be 
proved  in  the  bankruptcy.  This  application  was  re- 
fused ;  and  an  order  was  then  made  according  to  the 
prayer  of  the  petition.  In  drawing  up  the  minutes  of 
the  order,  the  question  arose,  whether  Mr.  Croudson 
was  entitled  to  any  costs  in  reqiect  of  the  petition. 

X>e  Gexy  for  the  petitioners,  said,  that  the  usual  course 
of  practice  in  such  petitions  was,  that  the  bankrupt 
should  be  served,  but  that  he  never  appeared,  and  the 
order  would  be  made  on  an  affidavit  of  service.  By 
these  means  no  costs  would  be  incurred  with  reference 
to  the  bankrupt.  If  Uie  bankrupt  had  no  objection  to 
make  to  the  petition,  there  could  be,  of  course,  no  use 
in  his  appearing  on  it;  and,  if  he  appeared  without  any 
reason,  he  ought  not  to  be  allowed  costs.  In  tlus  case 
Mr.  Croudson  was  a  solicitor,  and  must,  therefor^  have 
known  himself  the  nature  of  the  petition;  and,  in  ad- 
dition to  this,  he  did  not  appear  when  the  petition  first 
came  on. 

Baeotij  for  the  bankrupt,  contended,  that  there  was 
no  such  rule  or  practice  as  laid  down  by  the  petitiooei^s 
counsel.  The  prayer  of  the  petition  was  for  liberty  to 
prove,  and  for  the  appointment  of  new  trustees,  and 
"such  further  or  other  order  in  the  premises  as  the 
Court  may  please  to  make."  The  bankrupt  had  a  right 
to  appear  at  the  hearing,  so  that  he  might  see,  that, 
tinder  the  general  prayer  of  the  petition,  no  order  was 
made  against  him ;  and,  if  be  had  such  a  right  to  ap- 
pear, he  was  entitled  to  his  costs. 

KinaHT  Brvoi^  V.  C—Under  the  particular  cirenm- 
itances  of  this  cose,  let  the  bankrupt  have  40*.  costs. 

VICE-CHANCELLOR  WIGRABTS  COURT. 
HiDDLKioir  ff.  But  and  Others.— /U.  13. 

Appointmmt  of  New  TSrtutm^SfeetofDeerM  on  Dit- 
eretion  ffivm  to  amtmmng  Trtatee. 

In  a  Suit  for  the  AppoitUmtnA  of  neto  TrutUa  in  the 
PUm  nf  a  dtucmfand  a  r«ttring  Tnuteey  a  Decree 
SMff  mad»  at  the  BeariMf  timpfy  referring  it  to  the 
Master  to  appoint  new  Ihuteee.  T^e  Matter  havinff 
mpahtted  wUhoiu  regard  to  a  Power  of  Nomination 
given  the  Will  to  the  remaining  ThwfM,  the  latter 
excepted  to  the  Report.  Exe^aiiont  ovartUed^  on  the 
Chound  thatf  in  the  Absence  of  af^  special  Direaion 
in  the  Decree,  the  Discretion  was  transferred  to  the 
Master. 

By  the  will  and  codicils  of  Boswell  Middleton,  the  re- 
^oary,  real,  and  personal  estate  of  the  testator  was 


given  to  his  wife,  hia  brother,  and  a  third  party,  iq 
trust  for  the  wife  for  her  lifo,  with  remainder  to  ' 
persons  therein  menUoned.  The  will  provided,  Uul 
ease  any  of  the  trustees  therein  nominated  and 
pointed,  or  any  fatore  tmstee  or  trustees  to  be  noi 
nated  in  the  place  or  stead  of  them,  or  either  of  tiiem 
thereinafter  mentioned,  should  happen  to  die,  or  de 
to  be  disehaiged  from,  or  decline  or  become  inespabli 
act  in,  the  trusts  therebv  in  them  respeetivdy  repoi 
before  audi  trusts  should  be  fully  executed,  then,  sod 
often  as  the  same  should  hap^n,  it  should  snd  mi^t 
lawful  to  and  for  the  surviving  or  continoii^  tmb 
or  tmstee,  by  any  deed  or  deeds,  instrument  ot  instr 
ments  in  writing,  to  be  executed  in  manner  that 
mentioned,  from  time  to  time,  to  nominate,  eoDstttii 
and  appoint  any  other  person  or  persons  to  be  s  tuts 
or  trustees  in  the  place  of  the  trustees  so  dying  or  i 
siring  to  be  discharged,  or  refusing,  or  declining,  ot 
coming  incapable  to  act;  and  thereupon  the  sud  ti 
estates,  monies,  and  premises,  the  trustees  or  tnuta 
which  should  so  desire  to  be  discharged,  or  refott 
decline,  or  become  incapable  to  act,  should  be  Ttstw 
the  new  trustee  or  trustees  jointly  with  the  snrnr 
or  continuing  trustee  or  trorteea,  or  solely  in  n 
new  tmstee,  as  occasion  ahonld  reonire;  and  eri 
such  new  trustee  or  trustees  should  have  tbe  at 
powers  and  authorities,  to  all  intents  and  parpoi 
as  if  he  or  they  had  been  originally  nominsted 
tmstee  or  trustees  by  Uie  will.  After  the  death 
the  testator,  his  widow  and  brother  exerdaed  tl 

Swer,  and  by  indenture  duly  executed  sppotnted  « 
odgson  to  act  in  the  trusts  of  the  will  in  lien  of  tl 
third  trustee  named  therein,  who  had  predecctved  V 
testator.  The  testator's  brother  afterwanb  died,  m 
the  widow  contracted  a  second  marriage  with  the  a 
fendant  Reay.   Reay  having  become  banki^  tl 

Sarties  interested  in  remainder  in  the  testatori  m 
uar^  estate,  expectant  on  the  death  of  Hn.  Res 
applied  to  her  to  exercise  her  power  of  nouiutiDg 
third  trustee  in  favour  of  a  party  whom  thqr  WM 
This  she  rdnsed  to  comply  with,  but  pn^oied  a 
other  party,  whom  the  pUintifTs  objected  to.  "1 
correspondence  upon  this  subject  was  eomsKsced  > 
1842,  and  was  continued  down  to  1847,  wb«i  plttnW 
filed  their  bill,  impeaching  the  appointment  of  HodMoi 
on  the  ground  that,  as  the  third  tmstee  nsmed  i 
the  will  had  died  before  the  testator,  the  sppoista 
were  not  properly  surviving  or  continoiM 
within  the  terms  of  tlie  power  in  the  will ;  snd  Bcelui 
the  removal  of  Mrs.  Reay  from  the  office  of  tnwtAj 
the  ground  of  the  bankruptcy  of  her  husband.  1' 
bill  also  prayed  for  the  appointment  of  a  lufficw 
number  ot  persons  to  act  as  trustees  of  the  will,  i 
the  hearing  of  the  cause,  the  Court  was  of  ophiion  ta 
Hodgson  was  a  propetly  constituted  trustee;  bnl,  opc 
his  declining  to  act  hirther  in  the  execution  of  ^^Y^ 
of  the  will,  made  a  decree  referring  it  to  the 
appoint  two  proper  persons  to  be  tmstees,  in  the  ^ 
of  Hodgson  snd  the  testator's  deceased  brother. 
Reay,  as  the  sole  continuing  tmstee  under  the  tesUiw 
will,  made  a  claim  before  the  Master  to  a  right  to  v 
minate  the  two  new  tmstees.  The  Master,  notwiu 
standing  such  claim,  appointed  the  nomine  °' 
plaintifls,  Mrs.  Reay  then  excepted  to  the  "FjVJ 
the  cause  now  came  on  to  be  heara  upon  the 

^ayron  Parler  and  ShObeare,  in  support  of  tM  o 
ceptione^  aigned  that  the  existence  of  the  snit  did  n» 
deprive  the  remaining  trustee  of  the  right,  o'TC 
her  from  the  duty,  of  proTiding  for  the  due  traD«n'»?^ 
of  the  trust.  That  was  certainly  Uie  role  up  to 
time  of  the  decree,  and  must  prevail  equally  siw^ « 
cree,  as  the  Court,  where  it  did  not  undertake  w  t» 
minister  the  trust,  merely  required  the  t™?^  " 
under  its  control,  without  depriving  her  of  the 
cise  of  her  discntion,   {Cafe  t.  JBmt,  3  Haw,  ^> 
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^  *^  8  Jttr  ^'  — 

ff»l  JU  itillL?*     ^  SkafUibuty,  7  Vw. 

tAn,  OB  t^*^  *>f  Hn.  Kcay ;  and  no  objection 


f 


of  fitnea,  to  either  aet  of  uo- 

^^°tttU?r''.f''  plaintifis,  argued,  that, 
V'^wlli  exerciee  the  discretion 

la-mrf  !;         coming  to  the  Court,  a  le- 

«wU  kniwT*"  ™  once  directed,  the  Marter 
m  tKl^^         ''"P'-S*  »f  the  decree ; 
a*  HWrtY  tTS^l/i'''?  direction  in  the  decree,  was 
Aft^  »  fceiM  ^i*cretion  of  the  trustee, 

fcleriw  ikTtu^'  wfctence.  the  Court  would  never 
JJ^^^^t^dactttion  of  the  Master. 
5«SrKL^  2  S.  «E  S.  628). 

WdlK  *» "^d* that  at  the  hearing 

r         L  '  ^  ^0  ha'*  the  nomination  of 
ji,,;^^.  Jnthidob^ryed,  that  her  right  of 
Mte  ^tmd^J^^^^  to  in  the  Master's  Office. 

W -wNldmL^  ■  '^■i>«t>t>  t>M  Vice-chancellor 
■■I  ■III!  I  W  ti^^''*'S^^i>ttill  an  answer  had  been 
*5«wft«>iotk(rJ«S**'**  inqoiiy  made  by  the 
wmi  <B  'wwrii»V«„J!''  "P****  proceeded: 

Sr         Win^v"n'^°'^?  afterwards, 
flieiij^flfifeyinf'-C.,  said,  that,  previously  to 

mm-  trmtm  if  ike  thon^'t  g  *        *^  ^PP^'^t 


fit  tioitth^  She  had  not,  how 


She  had  not,  however, 

  pplied  to  for  that  pur- 

lSi£AawniT»^^V*^  refoaala  being  continued 
Ae.  iSti£liS^'-^'i''»  «f  the  bill  i7l847.  Had 

S*aal  difectioout£  w^*V  "fL^!!;'.?"!.'**^  * 
Z^Zj  5?*®.  As  It  stood,  the  decree, 

^^~,P'  ,°f*y"'^  direction  upon  the  subject, 

'*       «aater  to  appSnt  proper  per- 

■yato  W  tfort«>;  /A.ftAy.      effect,  tranJfeiEig  the 

froeteatotA^^r.   Thatwaa  a  circumstancJ  not 

smtam^  wiU,  tbt  Vpointment  of  the  defendant's 

■MOMi;  ia4  » "wnb^  m  »  proper  case,  the  Master 

-mid  knM  per  nomination.  The  Master, 

Wnm,W  prtL  "T*=*«ot  reamns  for  the  ooome  he 

W\A»»WT«y«^'  The  only  question,  therefore, 

\rfMtte^MA.^ttW  question  of  principle.  After 

)ima'm'!MV<>°>^^™*  the  lady's  power  to  appoint 

m  oaly  aoRMUWt  to  be  regnrded  by  the  Master, 

^  caTekruMate  n&:ht  to  interfere  with  the  dis- 

oce^dTtie  Inter-  The  Master  had  appointed  parties, 

iLi  the  lafy     excepted  to  the  appointment  without 

"^LMg^ig  aBjtMoS  >S>iittt  the  fitness  of  the  appointees. 

Tr^  iiMitMt  t0  '1''*^^  therefore,  was,  whether,  in  that 

^j^^aiUmfL  the  Coart  coold  say  that  the  appoint- 

^^^iitt0  stand,  limply  because  the  defendant  ori- 

^^.^jMirertoappoint?   fle  thought  not,  and 

Sriiwptgy^'*^    (lie  grounds  upon  which  the  Mas- 

^^l^^gte^  the  exceptions  most  be  overruled. 

COVBX  0^  ftl™^  BENCH^MicH.  Tkbm. 
».r«  ZiXL  OF  Chabloiokt,  Si&  Wiujah 
Vinos  ^^^^  cod  Another.— iVo».  2%  1848. 

i/iMKr      '"'^  recnted  If  a  Shar^older 
Jm0^^tJitrt  of      JProntumcl  Committ<t  cf  a 
~ ^mfi8»M  ^  rteower  lie  Dtjtont  on  hi$  Shares^ 
JS^z!St^'*  Jltf  wu  mdtteed  to  pay  it  by  false  and 
^Atvf*'ff^ore»mtatiotu  of  tM»  Propiiiotial  Copt- 
fiS^i  ^^red  thU  the  Plaintiff  had  paid  tU 
^  f^^mJterw  of  tke  Coawatgff  and  the  Form 
Dtf'^'LM  fi""  ^        tigned  by  Five  Pertona,  not 
Jtit'^fZu  ^  ofthem^  as  Tnuteei  for  the 

m^'^^ZB*dd,tJMt  the  Action  for  JtfoMjr  &ut  emd 
ftg^^/j  net  lie  ajfomet  Defmdonte. 


Semile^  in  anek  «m  Action  it  tenet  tieeeaeary. 


to  prove  that  he  was  induced  to  pay  the  Xf^oak  If  i 
false  and  fraudulent  RePreatHMiaau  efDtfimdmta, 
Semble,  alao,  that  DefendmO*  would  be  liablt  in  $ueh 
Action  for  felae  and  fraudident  lUprtaentatixma  maid* 
if  one  J/en&er  of  the  Proviaional  CoMmittm  wMoitf 
aiewinfi  that  thtf  were  cogniaant  of  them. 
AsBumpsemnt  for  money  had  and  received.  Plea, 
non  assnmpsemnt.  On  the  trial,  before  Lord  Denman, 
C.  J.,  at  the  idttings  at  Guildhall  after  Michaelmas 
Terra,  1847,  it  appeared  that  the  action  was  brought 
by  the  plaintiff*  to  recover  back  depoeits  which  he  had 
paid  as  an  allottee  of  shares  in  the  Newry,  Armagh, 
and  Londonderry  Junction  Railway  Compan^r,  on  the 
ground  that  there  was  an  entire  failure  of  consideration, 
the  scheme  having  been  abandoned,  and  also  on  the 
ground  of  fraud.  The  defendants  were  members  of  the 
provirional  committee;  and  evidence  was  given  of  no- 
tices of  committee  meetings  having  been  sent  to  them» 
of  their  attendance  at  the  office  of  the  company,  of 
their  signing  the  scrip  as  committeemen,  and  of  tmr 
names  ming  upon  the  letter  of  allotment  of  the  shares 
upon  which  the  plaiutiff"  had  paid  the  deposits  in  ques- 
tion. In  order  to  prove  that  the  plaintiff  was  induced 
to  become  a  shareholder  by  false  and  fraudulent  repre- 
sentations of  the  provisional  committee,  evidence  was 
given,  that,  on  Sept.  6,  J84fl,  an  advertisement  was  in- 
serted in  the  newspapers  by  direction  of  the  secretary  of 
the  company,  stating  that  dl  the  shares  had  been  allotted, 
and  that  many  applications  had  been  necewarily  re- 
vised;  and  that,  on  the  11th  October,  another  adv^ 
tisement  had  been  inserted,  by  the  direction  of  the 
solicitor  of  the  company,  stating  that  the  depoeit  of 
per  cent.,  required  by  the  standing  orders  of  the  Hooie 
of  Lords,  had  l>een  made.  The  manuscript  of  the  advert 
tisement,  which  was  given  in  evidence,  nad  the  word* 
"  By  order'*  at  the  foot  of  it.  Tlie  appointment  of  the 
solicitor  by  the  promoters  of  the  company  was  put  in, 
and  evidence  was  given  of  its  registration,  which  ap- 
peared not  to  have  men  made  till  toe  18th  October.  It 
was  objected,  for  the  defendants,  that  the  advertise- 
ments were  not  receivable;  that  the  secretary  and  soli- 
citor had  no  authority,  by  virtue  of  their  office,  to 
insert  advertisements,  which  should  bind  the  members  of 
the  provisional  committee  by  way  of  contract,  much  leea 
advertisements  containing  miarepresentaUons;  and  fnr- 
Uier,  that  the  order  for  the  insertion  of  the  advertise- 
ment should  be  prodnccd.  The  Lord  Ctiief  Jostiee 
admitted  Uie  advertisements.  For  the  purpoee  of  shew- 
ing the  Calaehood  of  the  atatcmoita  in  the  advertiM- 
ments,  an  account  of  the  aflalre  of  the  company, 
drawn  up  in  July,  1848,  on  winding  up  the  concerns 
of  the  company,  which  stated  that  the  company  had 
been  dissolved  on  the  5th  April,  1845,  was  offered  in 
evidence.  It  was  objected,  that  the  terms  of  the  con- 
tract were  contained  in  the  parliamentary  contract  or 
subscribers'  agreement;  that  it  was  incumbent  upon 
the  plaintiff*  to  prove  the  consideration  upon  which  he 
paid  his  money ;  and,  therefore,  that  he  ought  to  have 
pot  in  that  document,  if  he  bad  signed  or  agreed  to 
sign  it.  The  Lord  Chief  Justice  thought  that  it  was 
necessary  that  it  should  be  produced,  if  the  plaintiff 
proceeds  upon  the  ground  n  failure  of  conndenUon; 
but  not,  if  he  procMded  upon  the  ground  of  fmnd. 
The  defendant  Sir  William  Young  was  not  a  par^ 
to  the  account  drawn  up  in  July.  The  plaintiff  bad 
applied  for  shares  in  August,  1845,  whicu  were  soon 
after  allotted  to  him,  and,  on  the  0th  September,  be 
paid  the  deporits  to  the  bankers  of  the  company. 
The  form  of  the  receipt  for  the  deposits  was  signed 
by  five  persons,  as  trustees  for  the  company;  the  de- 
fendants were  not  among  them.  The  Lord  Chief  Jus- 
tice left  it  to  the  jury  to  sav  whether  there  had  been 
fraud.  The  jury  found  in  the  affirmative,  and  a  verdict 
was  entered  for  the  pluntiff,  leave  being  reserved  to 
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iba  defendantfl  to  move  to  enter  a  nonmit.  In  the 
following  Hilary  Term,  Jan.  13, 

Mimtagu  Chamb«rt  moved  fbra  rule  nisi  accordingly, 
or  for  a  new  trial,  on  the  grounds  of  the  improper  admis- 
mm  of  eyidence,  of  misdirection,  and  of  the  verdict  being 
agiUiut  the  evidence.  First,  the  advertisements  were  not 
receivable  in  evidence.  Secondly,  there  was  no  evidence 
ihai  the  plaintiff  saw  the  advertisements,  or  that,  in  ap- 
plying for  shares,  he  acted  upon  them.  Where  a  party 
seeks  to  recover  money  on  the  ground  of  misrepresenta- 
tion, he  must  shew  that  the  statements  in  the  alleged 
misrepresentation  were  brought  to  his  knowledge,  and 
that  he  was  influenced  by  them.  (Minn  v.  TMin,  M. 
&  M.  367;  Corbett  v.  Brown^  8  Bing.  33;  Pottm  v. 
Walter,  3  B.  &  AdoL  114).  [Lord  £>aman,  C.  J.— In 
en  aetioB  to  r«eoT«r  the  money  pud  upon  the  purchase 
•f  a  horse,  I  left  th*t  question  to  the  ^ury;  a  mle  was 
ebtuned  to  review  that  direction,  but  it  was  never  die- 
pond  of:  but  I  aftorwards  thought  that  the  directicm 
was  wrong;  it  is  entering  too  minutely  into  men*B 
minds.]  When  fraud  is  pleaded,  the  plea  is,  that  the 
defenduit.  was  induced  to  enter  into  the  contract  by 
ihwd.  The  ^aintiff  should  have  given  in  evidence  the 
subscribers*  agreement,  in  order  to  make  out  that  there 
had  been  fraud :  it  may  have  precluded  the  plaintiff  from 
mine  the  provisional  committee  for  his  deposits.  (Oar- 
wood V.  Ede,  1 1  Jur.  912 ;  1  Exch.  264 ;  Clemmtt  v.  Todd, 
1  Exch .  268 ) .  [  Pattesonf  J . — The  contract  was  not  com- 
plete till  the  snares  were  accepted  on  the  9th  Septem- 
ber :  the  action  could  not  be  brought  till  that  time.  A 
day  is  ^ven  for  paying  the  money,  and  there  is  a 
penalty  if  it  is  not  paid  then.J  Further,  the  defend- 
ant Sir  W.  Young  was  not  a  PMty  to  the  publication 
of  the  account  of  the  afiain  of  the  company  in  July, 
by  which  alone  the  falsehood  of  the  representation  was 
sought  to  be  proved;  and  the  company,  being  dissolved 
on  the  6th  April,  1845,  the  duties  of  the  provisional 
committee  ceased  then,  and  one  member  of  it  could 
not  be  bound  by  statements  made  by  the  other  mem- 
bers, unless  he  was  present  at  the  meeting  at  which 
Hie  statements  were  made  or  authorised  ;  and  if  one  of 
the  defendants  was  not  a  party  to  the  alleged  misre- 
presentation, the  action  against  the  three  fails.  Thirdly, 
the  right  to  recover  money  back  exists  only  against  the 
party  who  receivsd  it;  or  the  party  who  received  it 
mnstbe  ^ewn  to  be  an  ^nt  of  the  defendant.  There 
was  no  evidence  that  the  five  persons  whose  names 
wem  attached  to  the  receipt  were  trustees  for  the  pro- 
visional committee.  Lastly,  the  question  for  the  jnrv 
should  have  been,  whether  the  connderation  had  failed. 

Lord  DsKXAN,  C.  J. — I  feel  strongly  on  one  point.  I 
think  no  doubt  ought  to  be  entertained,  that,  it  a  party 
enters  into  a  contract,  which  has  been  preceded  with 
fraud  by  the  other  party  likely  to  affect  his  co-con- 
tnctor,  it  is  sufficient  to  vitiate  the  contract,  without 
proof  that  the  former  was,  in  fact,  induced  by  it  to 
enter  into  the  contract. 

pATTBSoir,  J. — I  am  of  the  same  opinion.  Here  the 
question  is,  whether  knowledge  of  the  iraud  is  brought 
home  to  the  defendants :  suppoung  it  brought  home  to 
tiwm,  I  esD  not  doubt  it  is  a  representation  which  would 
^tiate  the  contraet. 

CoLKunoB,  J. — If  a  person  pnhUshes  a  misrepresen- 
tation connected  with  a  conttact,  and  another  party 
comes  in  ander  it,  and  afterwards  seeks  to  be  relieved 
from  it  on  the  ground  of  fraud,  I  am  of  opinion,  as  at 
pnsent  advised,  that  it  is  no  part  of  hu  case  to  make 
oat  that  he  was  influenced  by  the  misrepresentation; 
it  mnst  be  taken  primi  facie,  that  he  was  Induced  by 
it  to  enter  into  the  contract. 

WiGRTMAN,  J.,  concurred. 

Thb  Coobt  granted  a  mle  nid. 

In  last  Michaelmas  Term*, 

*  Nor.  9,  before  Lord  Damum,  C.  J.,  Coleridge,  ^llgbt- 
aun,  and  Erie,  JJ. 


Sir  F,  7%etlatr,  Bm^  and  Moggimt  shewed  eau 
As  to  the  dcfendaiit  Sir  WiUiam  Young  then 
suffident  evidence  to  go  to  the  jury  that  he  was  a  | 
vidonal  committeeman  prior  to  the  9th  Sqifen 
when  the  plaintiff  pud  bis  depomt.  ''An  aetioi 
money  bad  and  received  is  maintainable  whereva 
money  of  one  man  has,  without  connderation,  got  i 
the  pocket  of  another."  (Lord  Ellenborongh,  in  j 
gm  V.  Rabinsom,  4  H.  &  S.  475, 478).  [They  slaoA 
Clarke  v.  Shee,  Cowp.  107;  and  Atitinaon  v.  Peeoei 
Jur.  60.]  There  was  an  entire  fiulnreof  connderat 
(  WotOner  v.  Shairp,  4  C.  B.  404 ;  II  Jur.  373). 
this  action  it  is  not  necessary  to  chaive  the  iekait 
with  fraud.  In  Garwood  v.  £c2e,  (11  Jur.  912;  lEs 
264),  the  question  was,  whether  the  nonsuit  wu  ri{ 
upon  the  tenns  of  theanbecribers*  agreement;  no  qi 
tion  of  fraud  arose.  The  question  id  this  case  is  in 
pendent  of  the  subecoibeiV  deed.  [They  aha  d 
Ahbottt  T.  Sorry,  6  B.  Moo.  99.  J 

Marlim  and  BramweU,  contra. — ^The  advotisenl 
was  not  admissible  in  evidence ;  and  it  was  not  tlu 
that  the  secretary  had  any  anthority  to  public  it. 
was  a  question  for  the  jury  whether  the  advertiwn 
was  a  material  inducement  to  the  plaintiff  payiDg  I 
money ;  and  for  the  purpose  of  defeating  thecontnti 
the  ground  of  fraud,  it  was  essential  for  the  jniy  t«f 
that  he  did  so.  (  iVontner  v.  Shairpy  4  C.  B.  m\ 
Jur.  373).  In  Newton  v.  7%«  Mm^fvis  of  Ca^^ 
tried  at  the  Sittingsafler  Michaelmas  Term,  iB47,  wbi 
was  an  action  of  assumput  for  money  had  and  reeein 
against  the  defendant,  as  m«mberof  the  msas^iiigeni 
mittee  of  the  Galway  and  Ennis  Gruid  JdbcImd  Bal 
way  Company,  to  rseover  deposits  under  rinilu  d 
cunutanoes  to  those  of  this  case,  Creiswell,  J.,  bd 
there  was  no  evidence  of  fraud  for  which  the  ddem 
ant  was  responsible.  It  most  appear  that  the  phi! 
tiff  entered  into  the  contract  under  the  inducenoit  t 
a  Icsal  fraud.  Suppose  the  defendants  were  mmbei 
of  the  provisional  committee  at  the  time  when  U 
advertisement  was  published;  there  is  no  grouoti  fi 
saying  that  they  authorised  an  untrue  statement.  Fm 
in  another  person  will  not  support  the  action  formont 
had  and  received.  If  the  &ctB  were  expanded  on  tt 
record,  the  declaration  must  chai^ge  that  the  defoiduit 
committed  a  fraud,  as  would  the  declaration  in  anietiw 
to  recover  the  value  of  work  expended  by  nssm  <rf  tn 
advertisement.  The  letter  of  application  sod  AeUtU 
of  allotment  together  form  th«  contract ;  the  letter  i 
allotment  Is  in  the  nature  of  a  second  appliestion,  an 
payment  of  the  money  is  an  acceptance  of  it. 
no  agency  on  the  jMtrt  of  the  secretary  was  prorta 
the  Couri;  has  no  judicial  notice  of  what  tbe  dntk 
of  the  secretary  of  a  company  are,  and  it  will  nd 
infer  an  authority  to  state  an  untruth.  In  AttuM 
V.  Poeoei,  (12  Jur.  60),  it  was  held,  that  an  *llo*toeo 
shares,  who  bad  executed  the  usual  subscribers'  deed 
miffht  recover  back  his  deposit  in  an  action  for  noo^ 
had  and  received  if  the  scheme  fiuled,  and  he  esoM 
shew  that  he  had  been  induced  by  fraud  to  sign  w 
deed ;  but  the  marginal  note  adds,  " Semble,  tl"***! 
directors  of  a  nulway  project  cannot  be 
agents  of  each  other,  so  as  to  render  one  of  them  wiii 
for  a  fraudulent  misrepresentation  made  by  anotatf, 
unless  he  afterwards  adopts  it,  or  knowingly 
the  fruits  of  it."  Then  w»  no  evidence  ag«i» 
defendant  Lord  Chariemont;  his  name 
proq>ectus  is  only  a  promise  to  act,  and  his 
commences  only  as  soon  as  he  does  act-  ^'"^''^i^'f. 
is  no  evidence  of  money  had  and  received  ''/"vT 
fondants.  There  was  no  receipt  of  money  by 
hands;  and  there  was  no  proof  of  agency, 
mitting  that  the  bankers  received  it  as  agents  « 
trustees,  upon  the  face  of  the  document. 
Rolfe,  B.,  in  Com/oot  v.  fbwie,  (6  Mee.S  w.  xv, 
4  Jur.  919;  Omrvd  v.  ffmtk,  in  error,  (U  " 
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^^)>3  1W  drfttdKiU  had  no  cofitml  over  the 


1,-1    „  Ctar.  «A>. 

^**S^^,C.4,  BOW  ddiTsnd  the  jiid«>«iit  of 

■Ml'   11'  I    **"  "  ^  money  bad  and 

■■■iiw,  itOBgbt  bj  ftdiuflhoUer  aninat  three  mam- 
«n  «  ttt  BtoTiMai  eonaittee  S  the  Kewiy,  Ar- 


te lawu 


!k?  j^^*^  JoDctioo  BmIwb^  Coiipany, 
*■*  aeMittptid  bj  him  on  hie  ahaiea,  on 


^*  that  W  WH  ininaed  to  pay  it  hy  the 
^ffww  itpicMitatwM  «f  tha  pnraioi^ 
■«k  The  trial  took  plaee  beibn  BO  voder  mne 
'■'■■'M";  ^  intmW  to  dkeot  the  jniy  aeoord- 
to  Ik  doctriai  in  Febtofr  t.  .SbttfuMMd^  (15 
'  &  V.  fiOl;  10  J„.         anrnMciaUy  laid 


!!^^        ''^•"ftwr  T.  ^Ittrp,  (4  C. 
«4;  U  Jar.  373^  bj  ny  Bniher  Erie.  That 
qoMiioaed  in  the  Court 
'  oomet,  bnt  it  had  been 
handed  to 
was  nnable 
.  the  nnwe- 

,  In  Older  to  have  the  awrita  ae- 

 *lMd,  that  mnw  had  and  reaeHadmMld 

to  wi»  ftr  a  BOMnit. 
lwam«lii&edwitfc  the  leatof  tin  Caait,  that 
frf  r»kfaieaaB|  «  aauait  noit  ba  nade  abao- 
*  "^'wwidmccof  the  money  having  ew 
■"^'Thriag  erer  been  at  the  disponl 
9m  tne  (taw  "nniaiu,  indeed.  Lord  Chariemont 
A^^m  tefflWtWy  in  the  same  situation  aa  the 
miiM  hmmS,  auft  th»t  his  Lordship  was  on  the 
-  ieaal  eoMittee.  In  ITonflMr  r.iSSLiify,  the  de- 
lA  *ai  (M  of  the  "Twring  oomiaittee.  which 
tht  U«ttlaMiU,«dhadthe eoHtnd  and  die- 
MrftkiqMitL 
Jjt  i»  art  B^ftt  to  iMKtitsi  that  no  pa»mal  fraud 
'M^toafflKof  the  defendants;  but  it  was 
"^J^ji^J^*  iatcMsted  BHmbers  of  the  com- 
^jj*' MiiH  btaait  <rom  the  representations 
pawns  enuMcted  with  them  in 
aatoBwa  Ob  tte  other  hand,  the  acta  deeeribed 
iw«lMplnntiff  were  said  not  to  deserve  that 
OKitioii  ftff  the  jury,  on  which  no  great 
^nMeeddbeotertained.  And  it  was  furtlier  u^ed, 
if  findaleD^  they  could  not  fonn  the 
^""Ktioi  agsiast  theee  defendsatsL   On  this 
^^■^*t  aadf  wiib  to  guard  oursel  Tea  against  being 
^JT*"??***  ">      doctrinsa  laid  *>wn  by  the 
immdtamd,  )^  whoae  &Toiir  we  decide,  <m  grmnds 

flnM  »  BANC  ATTBR  BHCH.  TERM. 
Dai  it  AnnoToiT  and  Othan  m.  TAMmx.-— 

Dec  18,1848. 


Bthalf. 
ttmimstm  Gh- 


•  jMmu$  If  tium,  fram  Ymr  la  I'aar. 
wmflim,  mriiimff/rommdk  Prngmmt  tmd  Ac- 
tmimmmf  av  w<  imtsmtitimi  »M  (A*  /Ms,  <i(a(,  m 
|Mi — ^_  a  CbfToraftoit  eon  en^  anrfntef  ftf  Pvei;  it 
«  iVamMpCtm  rmml  agtmut  Me  CWtwto- 
Umfnm  tktir  Aett^  that  tk^  kme  eontraeted  m  such 
«  Mmma-  Mfo  6e  bindmp  on  fAot,  tfA«tA«rif  Deed  or 

CtarMBS,  to  emfaree  am  exfcutorp  Coatraet  ajfaintt 
mCmfmrntim,  it  mugr  ht  mecasitrjr  to  shew,  that  it  toot 
ifDted;  bmt,mitre  iJu  Corporation  Jmte  acted  at  upon 
m  ttwwitid  Cemtract^  it  u  to  be  prenmed  agaiiut 
liaf  Lwmgtlimg  km*  btem  dome  that  wat  moeettary 
Umdm  U  m  kimdina  Cbmlraet  wob  iaih  Pmrtiat,  lim 
k^ladflff  OeJdmmtmje  tt^woM  ktiMkad^ 
tm^mmit  hmi ham  wwirfarfjr wmdt, 
bftfaana  «  MliaB  of  gsebBMit  had  beuk  bio«|M 


to  diypswns  the  delsndant  and  othaza,  claiming  tmdar 
bnilduig  leases,  gtantad  by  the  Dean  and  Chutar  of 
Caaterbnry  and  Heniy  Fenton,  in  1786,  to  Thoaoaa 
Glutton,  ofpart  of  the  Walworth  manor  estate.  There 
weta  seTeral  demieee  lud;  one  beia^  in  the  Dean  and 
Cliapter  of  Caatarbnry,  and  one  in  Pettinghall  and 
othtts.  The  cause  came  on  for  trial  at  the  Summer 
Assiaes  for  1846,  at  Guildford,  and  a  verdict  was  eur 
tered  for  the  plaiiUiff,8ubjeot  to  a  re&rsiioe,  with  paw 
to  the  arbitrator  to  state  a  ease  fat  the  opinion  oi  the 
Court.  The  arbiiraior  direeted  the  verdlot  to  ba  set 
aisdc^  and  a  verdict  to  be  antead  fur  tlie  drfendaiit, 
and  then  atated,  acoordii^  to  tfaa  authority  ginB  to 
him,  the  fikllowi^cas^for  the  Minion  of  lheConrt^— 
The  Dean  and  Clupter  of  Canterbury,  bung  seised  in 
fee  of  the  maoar  of  Walworth,  by  iodantan^datsd  the 
2Blh  June,  1771,  deniised  the  manor  of  Walworth, 
which  includes,  with  other,  the  property  in  qneetion  in 
this  cause,  to  Henry  Penton,  for  tw«ity-one  yeara.  In 
1774,  a  private  act  of  Parliament  wsa  passed,  whereby, 
after  reciting  the  leaee  of  the  29th  June,  1771,  it  was 
enacted,  that  it  should  be  lawful  for  the  said  dean  aad 
chapter  and  their  succeseora,  and  the  eaid  Henry  Pe»- 
ton,  hia  exacotors,  adminisiraton,  and  assifm  Jointly, 
and  tbar  ■avocaUy  and  req>ectively  woa  theieay  ao^ 
powered,  notwitlMtandiBg  any  statoia  to  the  eontzary 
theretofoia  made  a*d  then  in  force,  from  time  to  time, 
by  iadcntwa  or  indentores  duly  axscotad,  under  the 
setl  of  the  dean  and  ehl^)ier,  and  abo  under  the  hand 
and  seal  ftc.  of  the  sud  Henry  Pmton,  his  uteootor^ 
administrators,  and  assigns,  to  make  any  leaee  or  laassa 
(tf  all  or  any  {MUi  of  the  several  lands,  tenement^  &e. 
to  the  said  Henry  Penton  demised,  and  in  the  redtod 
indesttoro  described,  to  any  pereosi  or  penons,  for  any 
term  ta  terms,  not  exceeding  ninety-nine  yean,  to  take 
efiect  in  posacasion,  and  not  in  reversion  or  remainder, 
<w  by  way  of  future  intereat,  for  tbe  purpose  of  build- 
ing, &C.,  at  the  best  rent  which  &e.,  without  taking 
any  fine,  &e.,and  soas  therentashouldhe  resarvad  and 
made  payable  quarterly,  mm  half  to  Heniy  Puotcm,  his 
execntora,  adminisbators,  and  seeigns,  and  the  other 
half  to  the  dean  and  chapter  and  their  soeoessors,  exeept 
the  first  two  years,  and  so  as  the  leasss  should  be  under 
the  following  restrictions,  &e.,  and  so  that  Uie  lessee 
dionld  covenant  to  build  and  keep  in  repair  the  build- 
ings intended  and  agreed  to  be  huut  by  each  leasees  &c. 
By  indenture  datad  the  27th  June,  1778,  the  premiam 
demised  by  the  former  indenture  wore,  on  the  auKNa- 
der  of  Henry  Pentoo,  re-dnnised  to  him  by  the  dean  and 
chapter  for  twenty-one  yean.  By  indenture,  dated  the 
8th  June,  ]77d.  Hairy  Penton  demised  to  one  Thonsas 
Glutton  parte  of  the  manor,  whidi  he  hcM  under  the 
last-muitioned  indenture,  including  the  prapei^  in 
question,  for  twenty-one  yeara,  with  oorenaats  to  renew, 
wbon  hia,  Henry  Ponton's,  lease  wsa  rsnewed  by  the 
dean  and  chapter,  fat  sixty-one  years.  By  indentmtey 
datad  theSffth  Jnne,17B6,  thepremiseaeontaiaedintiM 
two  farmer  iadeirtnrea  of  1771  and  1778  were,  on  Us 
surrender,  re-demised  by  tbe  dean  aad  chapter  to  Heary 
Penton  for  twenty-one  years.  The  arbitrator  then 
stated,  that,  in  supposed  pursuance  of  the  poweraof  the 
private  act  paseed  m  1774,  and  with  intent  to  exeadas 
the  same,  by  an  indenture,  dated  the  26th  June,  1786, 
duly  execoted  under  the  seal  of  the  dean  and  chapter, 
and  under  the  hand  and  seal  of  Henry  Penton,  and  made 
between  the  said  deem  and  chapter  and  Henry  Peitfoa 
of  the  one  part,  and  Thomas Clatton  of  the  other  part,  the 
said  Thomas  Clatton  having  previously  surrenoered  his 
interest  in  the  premises  demised  by  the  indenture,  datad 
the  8th  Jnn^  1779,  as  to  each  parte  thereof  aa  waio 
intended  to  be  demised  by  the  now  stating  indentua^ 
after  redtii^  the  act  of  Parliameot,  it  was  witnemed, 
that,  by  vixtae  and  in  pvnuanes  of  the  powen  in  the 
private  act  of  Fntiament,  and  in  oenddwati<m  of  the 
nata  and  eovananta,       nd  of  the  coats  and  chi^gH 
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that  the  said  Thomas  Clntton  had  been  at,  and  wonld 
be  at,  in  erectiog  and  bailding  seTexal  brick  messasfes 
or  tenements  on  the  piece  or  parcel  of  land  thereinafter 
mentioned,  they,  the  dean  and  chapter  and  Heniy  Fen- 
ton,  &c.,  demised  to  the  said  Thomas  Glutton  all  the 
piece  or  parcel  of  land  therein  particularly  mentioned, 
parcel  oi  the  manor,  together  with  all  saoh  mesraaf|;e8, 
&c.,  as  were  then  building,  &c.,  or  should  at  anpr  tune 
daring  the  now  demise  m  built  on  the  said  piece  or 
parcel  of  land,  to  hold  &c.  for  ninety- nine  years,  yield- 
ing and  paying  &c.  The  lease  contained  several  co- 
venants by  the  lessee  corresponding  with  the  covenants 
required  by  the  act  of  Parliament.  It  contained  a  co- 
Tenant  to  keep  in  rep^  the  buildings  then  erecting  and 
baQdiDg,  and  to  be  erected  and  built,  upon  the  piece  or 
panel  of  ground.  But  there  was  no  ooToiant  in  the 
lease  or  counterparts,  on  the  part  of  the  lessee,  to  build 
on  tiie  premises  thereby  intended  to  be  demised.  The 
premises  so  demised  were  part  of  the  manor  of  Wal- 
worth, and  comprehend  the  premises  claimed  in  this 
ejectment.  Thomas  Glutton  entered  under  the  last- 
mentioned  demise,  and  built  upon  the  premises ;  and  he 
and  his  assigns  and  under-tenants  have  been  constantly 
in  possession  and  occupation  of  the  premises  in  ques- 
tion in  this  cause;  and  he  and  his  asngns  have  constantly 
paid  the  rent  reserved  to  the  dean  and  chapter  by  that 
demise,  which  rent  hss  been  from  time  to  time  di- 
vidad  amongst  the  dean  and  chapter  in  the  proportions 
In  which  they  were  respectively  entitled  to  the  8ame ; 
and  he  and  his  assigns  bare  auo  conatantiy  paii  the 
tent  merred  by  thesame  demiae  to  Hen^Pentou  and  hb 
assigns.  The  defendant,  by  various  assignments,  is  now 
assignee  of  the  lease  and  term  made  to  Thomas  Glutton, 
as  to  a  portion  of  the  premises  thereby  granted,  in- 
cluding the  premises  in  question.  By  indenture,  dated 
the  2fiUi  December,  1788,  Henry  Fenton  assi^ed  to  J. 
and  T.  Brandon  all  the  premises  demised  to  him  by  the 
indenture  of  the  2fith  June,  178fi,  for  the  remtunder  of 
his  term,  except,  inter  alia,  the  premises  comprised  in 
the  indenture  of  the  26th  June,  1 786,  between  the  dean 
and  chapter  and  Henry  Fenton  of  the  one  part,  and 
Thomas  Glutton  of  the  other  part.  By  indenture,  dated 
the  2Bth  November,  1780,  in  consideration  of  the  sur- 
render of  the  lease  of  Sfith  June,  1780,  the  manor  of 
Walworth,  by  tb«  sane  description  as  in  the  lease  of 
1771,  was  demised  by  the  dean  and  chapter  to  S.  and  T. 
Brandon,  for  seventeen  years.  By  indenture,  dated  the 
11th  November,  1800,  in  conuderation  of  the  surrender 
of  this  lease  of  1789,  the  manor  was  re-demised  for  fif- 
teen years,  &c.  All  the  leases  granted  by  the  dean  and 
chaptor,  of  the  Walwortli  manor,  contain  an  exception, 
in  favour  of  the  dean  and  chapter,  of  all  rents  of  assize 
belonging  to  the  manor,  and  the  rents  and  other  small 
farms  before  the  granting  of  such  leases  letten  to  divers 
persons.  The  lease  of  the  11th  November,  1800,  con- 
tained a  farther  exception,  in  the  following  words : — 
"And  also  except,  and  reserved  out  of  this  present  de- 
mise to  the  said  dean  and  chapter  and  their  successors, 
sJl  such  rents  and  other  rwht  and  interest,  &c.  which 
have  been,  or  are,  or  shall  be  reserved  to  uiem  in  and 
by  any  building  leases,  for  long  torms  of  years,  of  any 
|Mirt  of  the  several  lands  and  hereditaments  hereby  de- 
mised, heretofore  granted  bpr  them  in  conjunction  with 
the  said  Henry  Fenton,  or  in  conjunction  with  the  said 
S.  Brandon  and  T.  Brandon,  deceased,  or  in  conjunc- 
tion with  the  said  S.  Brandon  and  the  trustees  under 
the  will  of  the  said  T.  Brandon :  or  which  have  been  or 
diali  be  hereafter  nanted  by  the  dean  and  chapter  in 
conjunction  with  the  said  S.  Brandon  and  the  trustees 
nnw  the  will  of  T.  Brandon,  their  respective  exe- 
cutors, administrators,  and  asugns,  or  other  the  tenants 
or  leasees  of  the  dean  and  chapter  for  tlie  time  being  of 
the  estate  of  Walworth."  All  the  demises  subsequent 
to  that  of  1800  contain  a  rimilar  exception,  and  wm 
inade,BswdlasflutytotherB8peetiTeIe8Bee8|  **except 


as  before  excepted,  and  subject  to  the  bidldiBB-  Icaii 
thereof  granted  or  to  be  nanted  as  afinwaid.  in 
were  several  renewals  of  the  lease  of  1800  op  to  the ! 
June,  1834.  The  last  demiae  for  twenty-one  jt 
which  will  expire  in  1850,  is  now  duly  vested  in] 
tinghall  and  others,  one  set  of  the  lessors  of  the  {Wi 
named  in  the  ejectment.  The  dajr  before  the  aef 
demises  in  the  declarations  in  the  ejectmoit,  posM 
was  demanded  by  the  lessors  of  the  pluntiff  of 
tenante  in  possession*.  There  have  been  sevrrtl  it 
since  the  granting  of  the  lease  of  1786.   The  case  i 

Sroceeded : — "  If  the  Court  is  of  opinion  that  theleis 
nne  26,  1786,  was  void,  or  voidable,  and  hu  In 
avoided,  and  that  nrither  that  lease  nor  tuj  ti  I 
matters  aforesaid  haw  given  the  defendant  a  kgtl 
tersst  in  the  premises,  sabeisting  at  the  tine  of 
commencement  of  this  action,  and  that  the  Ststntt 
Limitations  is  no  bar  to  the  recovery  of  the  pUnl 
then  I  direct,  that  the  verdict  continue  as  found  &c 
a  particular  demise,  and  for  the  defendant  on  the  n 

*  In  a  former  triil  of  Doe  d.  PeiminftQii  v.  Bamtt, 
ejectment  wss  broogbt  without  notice  to  qnit  or  danani 
posMsnon;  and,  after  argnneDt  at  the  Sttii^  in  Buet 
MichaelmsB  Term,  Deoember  1 7th,  1847,  Lord  Dnann,  C 
delivered  thejodgmentoftbe  Court: — 

"  In  this  action  the  verdict  was  entered  for  the  idaA 
and  a  mle  was  obtained  to  enter  the  verdict  for  the  pUu 
either  on  the  demise  of  Pennington  and  otben,  or  of  tM  C 
and  Chapter  of  Canterbury. 

"  The  lessors  of  the  plaintiff,  ]?ennington  ud  otbco,  I 
r^ed  on  a  lease  of  the  premises  from  the  dew  tnidiqter 
them,  now  continoing ;  and,  in  answer  thereto,  the  imdu 
had  proved,  that  they,  and  tfaooa  under  whom  thej  diimi 
had  tteen  in  poiaestion  of  tlie  premises  in  qveftioo  unce ' 
^ear  1786,  claiming  to  hold  nnder  a  lease  (ranted  intlatj^ 
jointly,  by  the  dean  and  chapter,  u  owners  of  the  tennra 
fee,  and  by  Henry  Penton,  ai  their  lessee  of  a  tna.  [* 
extinct),  for  ninety-nine  years,  and  that  they  bad  paid 
to  the  desQ  and  chapter,  and  to  Penton'a  auigiMe,  tht  n 
reserved  anch  lease  i  and  tb^  produced  the  atat.  14  Geo, 
c.  xliH,  containing  a  power  to  grant  a  lease  for  Dfaetf-n 
years,  and  contended,  either  that  this  lease  waa  ™>^o^ 
not,  ib»t  a  tenancy  from  year  to  year  bad  been  cnttei  1 
not  determined,  or  that  the  plaintiffs  were  barred  by  IfaS^ 
of  Limitations. 

"  The  plaintiff  contended  that  tbe  leate  was  void.  ■  ■ 
cordii^irith  tbe  pofrer:  that  no  tenaiicyfh»  P^^V 
bad  been  created  by  the  annual  payments  of  rent  to  Wd< 
and  dii^ter,  becanae  a  coiporation  aggregate 
except  ander  seal ;  and  that  the  payment  of  rent  t«  tbe  at 
and  chapter  prevented  them,  or  their  leaoee  of  the  rereiBi 
from  bdng  barred  by  the  Sututa  of  Limitationi. 

'  •  The  plobtiff  would  not  be  entitkd  to  enter  tbe  verdict 
himeeir,  nnleaa  he  establidied  each  of  these  three  poiw*  » 
favour ;  and  we  think  it  more  oMuntent  with  justice  to  ann 
from  giving  any  o[^on  on  the  validity  of  the  If"**' ^ 
creation  of  a  tenancy  ftom  year  to  vear,  because  the 
lating  to  those  two  pointa  may  be  more  clearly  M**™: 
hereafter,  in  cage  the  qaestion  ahonld  be  again  ™**;" 
can  be  dme  from  tbe  evidence  at  tbe  lut  trial,  and  neo" 
upon  tbe  present  ocaasioii,  if  thoae  two  points  ore  aNUMa 
be  in  Ikvonr  of  the  plaintiff,  aa  to  which  we  F^.fl^^ 
stiU,  npon  the  present  evidence,  the  plaintiff  wouW  »  wn 
by  tbe  Statute  of  Limitations. 

"  The  ejectment  is  brought  without  a  notice  '"J^' " 
demand  of  poaaeaaion,  upon  tbe  ground  that  the  P'**?",^ 
seseioo  of  the  defendante  ia  wrongful,  and  ifit 
it  waa  the  same  more  than  twenty  years  beforru''  Jj*^ 
commenced,  and  such  a  continuance  of  a  w""?"'. 
is  a  bar  to  tbe  action.   And  this  difficulty  cannot  "  ww* 
by  the  annnol  payments,  unlets  the  P^'otiS  ^Aauttoaa"'^ 
payments  of  rent  doe  under  a  term,  which  be  """"y^j, 
because  the  exiatwice  of  a  term  hi  the  defendanU,  V^Zgm 
not  been  determined,  would  defeat  the  action.  ODtt^^ 
point  be  daima  to  take  tbe  payment!  u 
tbe  londlord'a  title,  without  admittioc  them  to  VT. 
Uttve  tiAt  in  the  leaaat;  but  this  he  cannat  <lo.  *^ 
verdict  fbr  the  defendant  must  stand."— A«  ttmr^ 
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«tewd  for  the  defend«Dt,  as  I  h»ve  above 
^STT'  *V,Thiiapecialeaaewa»now«nmedby» 
tar  1»™  -flWHirwM),  fop  tba  plain- 

q»>e*«m  is  this  r«e  u»  vhrthar  there 
«an  or  doM  not  eiat  sny  interat  in  the  defendant 
'^"^iSlJ^  «t  1786.  It  is  a  kase  gnuted  by 
ewwiUon  aggregate  of  lands  which 
•■^        J^.fee.  U  WM  granted  by  them,  either  in 
intttttt  u  owners  in  fee,  or  in  pnrsaanoe 
™^  ywm  pTOto  than  by  the  private  act  of  Ptir- 
est  «f  1774.  Supposng  it  can  b«  said  to  have  been 
tea  bj  tlKin  in  nitne  of  their  interest,  still  the 
raudut  Us  nitdei  it  nothing  in  the  land;  for,  if  it 
««  naiTnid  in  iti  ioetption,  but  good  during  the  life 
^vhonuaeit,  still  it  became  void  at  his 
oastfa.    It     he  true,  according  to  the  doctrine  in 
Utiti.i,iiid  Lord  Bale's  manuacript  note  there 
SpM<«i,  alMmu  T.  Awmbu*.  (Cazth.),  that  fiw  the 
-mwmi  -  nif  ia  the  itit  13  Elu.  is  to  be  read  «  void. 
M^:^  aid  thit  &fo  T.  ne  .Ststw     Owmfiy  and 
Am  r.  &iJam,<nKAti  in  7^  Lmeoln  CMtge  eate, 
fS  Rep.  a),  aid  thit  Tie  BUkop  of  SaUtbun'*  com 
%W_Bi^  S6)  ui  Bee  t.  Tie  ArdMsiop  of  fori,  (R 
VH),&fi  ulhoritin  to  the  same  eflbct;  yet  it 
W  RBritd,b  the  fint  place,  that  it  was  the 
.  1  m,ud  not  13  Eliz.,  which  was  discussed  in 
«» ;  ■<  neondW,  that  it  was  admitted  on  all 
*?"*^  "   *^      tfut  a  lease,  made  by  an  eccle- 
^DHlMipMAni,  if  it  be  not  according  to  the  tenor 
***J"|Jn^  BUtntei,  u  absolutely  void  at  the 
«Ue  Mopordeanwho  made  it;  and  hereit 
«*y  the  iwirt,  that  the  dean  who  granted  is 

^    .    *H      P™*"*  ^    "»»y  that 
tte  JaoFof  ITK  iw  granted  by  the  dean  and  chapter 
am  Tirt»eaf  tharattwt;  fiiraltfaoMgh,  where  a  grantor, 
ha^wmjg  bUb  u  mknt  ud  a  power,  gruits  generally, 
tte  Cowfa  will  premnie,  according  as  the  one  view  or 
tbe  fl*fcr  w  best  mpport  the  grant,  either  that  he 
OMted  BBdw  the  interest,  or  that  he  granted  under 
tbe  p**<r;  yei,  where  soch  a  person  purports  to  grant 
■■i«r  d»^.  It  cannot  be  said,  tlit  heinten&d  to 
•mtianrtoeof  huiBterwt;  and  if  in  such  case  he 
doa       m  gnnting,  closely  foUow  the  power,  his 
" '■T^','??,!*^  "the  case  of  Aw  V.  TktArck- 
^  Ywi,{GEut,dS).  Now,here,  the  arbitrator 
and  chapter  granted  the  lease 
IT*  »  KfpoKi  puiwance  of  the  powers  of  the 
^Tste  art  rf  1<  (Mud  with  intrat  to  axereise  the 
cave;  t>(KB,tiorf»e,i)o  room  fbr  the  preaumption, 
l^tArf  SDladiDrirtDeof  their  interest  as  owners 
in  fee;  toeitiLlS  Mz.  is  not  in  qaestion ;  it  is 
.qaite  ciesr,  tist  the  poirer  under  the  private  act  has 
■at  tocB  Uiowed,  for  there  is  no  covenant  on  the  part 
of  tW  ioKe  to  kild;  the  lease,  therefore,  of  1786 
liwtp  hm  been  and  ia  void.   It  has  been  said,  indeed, 
that  Atkm  hu  been  confirmed  by  acceptance  of  rent; 
bttjifikttt  be  void,  no  acceptance  of  rent  can  affirm 
it,  er  set  it  ap.  (Sidman  v.  Garth,  Cro.  Jac.  173; 
At  r.Jreiert  i  B.  &  P.  SSI ;  Roe  v.  Ward,  1  H. 
SkeLiff'  ^  T.BtOektrt  1  Doug.  £0;  Ooodrighty. 
S^JpfWh  J^'^i-;  Jwob  Rep.  324).   The  second 
fMO^  in       ^""^  aasnming  the  Indenture  of  1786 
Ubtsvoit'        %  whether  the  payment  and  accept- 
jitt  af  icnt  has  or  has  not  created  a  tenancy  fixnn 
^t^jMr  between  the  defendant  and  the  lessors  of 
^TL^^.  Now,  in  the  first  place,  sappodng  it  be 
r^'T^teaancy  may,  in  general,  he  so  created  be- 
1""^  Q  oidiDary  person  and  a  corporation,  yet  in  this 
'tbe«  Mssi»  of  sucn  payment  and  ac- 

J  ralid  lease  existii^  granted  by  the  corpora- 
^jTother  persons ;  and,  therefore,  such  payment 
aocptanee,  if  evidence  of  a  demise,  was  evidence 
^,^ia  jerersion  only.  But  soch  a  grant  by  such 

~77^Lord  Dennan.'FattesMi,  Odcridge,  aBdWI|ht- 


an  eoeleriastical  corporation  as  the  dean  and  chapter  is 
void  by  the  18  Elia,  c.  11,  even  though  granted  by 
deed.  In  tmth,  however,  payment  and  aooeptance  a 
rent  b  no  eridenee  of  a  demise  by  a  oorporation :  H 
is  onlr  evidence  of  a  parol  wreement.  It  may,  there- 
fore, oe  evidenoe  of  a  binding  contract  between  or- 
dinuy  persona,  and  yet  it  b  no  evidence  of  a  demise 
by  a  c(ffporation,  which  most  be  by  deed.  Generally, 
all  grants  made  by  a  corporation  must  be  by  deed. 
(Bac.  AbP.  "  Corporation,''  (E.  3);  Com.  Dig.  "  Fran- 
chise," (F.  13)  ).  There  were  always,  no  doubt,  some 
excepUons,  uid  they  hare  been  extended  by  late  cases. 
The  old  rule  as  to  exceptions  is  in  Cary  v.  JfofAeuw, 
(1  Salk.  191).  "  A oorporationi^gre^te,"  it  is  there 
said,  "  may  appoint  a  bailiff  to  distram,  without  deed 
or  warranL  as  well  as  a  cook  or  butler;  for  it  neither 
vests  nor  devests  any  sort  of  interest  in  or  out  of  the 
corporation."  The  new  and  extended  rule  u  thva  laid 
down,  per  Parke,  B.,  in  Tho  Mwor  o/ImUmb  t.  Oar^ 
tow,  (6  Uee.  &  W.  818):— "The  old  caasi  permitted  a 
corporation  to  bind  itself  b^  contraot  not  under  seal  aa 
to  certain  small  thinss,  which  must  of  necesnty  be  done 
without  that  formality;  and  this  exception  has  been 
extended  by  the  modem  cases  to  things  which  the  cor- 
poration, by  the  nature  of  its  eonstitution,  must  do  to 
carry  on  its  concerns."  So  Rolfe,  6.,  in  the  same  case, 
sa^s— **  In  modem  times  a  new  class  of  excepUons  has 
ansen.  Corporations  have  of  bte  been  established  for 
the  pnrpoee  of  carrying  on  tradinjt  speculations;  and 
where  the  nature  of  their  eonstitution  nas  been  such  as 
to  render  the  drawing  of  bills,  or  the  constant  making 
of  any  particular  sort  of  contracts,  necessary  for  the 
pai^rases  of  the  corporatiwa,  there  the  Conrti  nave  haU, 
that  they  would  imply  an  authority  to  do  those  acts 
withmit  which  the  corporation  coald  not  snbast."  In 
CkurA  T.  3%«  ImporkU  Oat-Ught  and  Cote  Oomptugf, 
(6  Adol.  &  Ell.  861),  Lord  Denman  says—"  The  prin- 
ciple on  which  the  exceptions  have  been  establuhed 
appears  to  he  eonvenienoe,  amonnting  almost  to  neces- 
sity." ^nioU  V.  7%e  Mayor  ^Poo9^  (4  Man.  &  Gr. 
860);  7%«  FitkmoHfftr^  Omwmy  v.  BobtrUom,  (fi  Man. 
&  Gr.  131 );  Payne  v.  The  Strand  Union,  (8  *^  B.  Rep. 
326);  Gibom  v.  Tie  East  India  Company,  (6  Bing.  H. 
C.  262),  shew  that  the  exceptions  must  not  be  extraided 
bey(»)d  the  rule  of  necessity.  It  has  ever  been  held 
that  no  interest  in  land  can  pass  to  or  from  a  corpora- 
tion without  deed.  (Co.  Litt.94.b.;  Com.  Dig.  "Fran- 
chise, (F.  13)).  A  corporation  cannot  attorn  without 
deed.  (BeUan^t  eate,  6  Ren.  38  b).  Neither  can  it 
surrender  without  deed,  (uhso^  Me  Chnr^wrdm» 
of  St.  Satiom't,  10  Rep.  66).  The  eases  in  which  an 
action  for  use  and  occupation  has  been  held  to  lie  at 
the  suit  of  a  corporation,  without  any  proof  of  a  demiae 
by  deed,  are  no  abrogation  of  the  rule ;  for,  in  ttiat 
form  of  action,  no  demise,  bat  only  a  permission.  Is 
necessary.  The  corporation  need  do  no  act,  but  need 
only  remain  paaaive.  In  79«  Doan  and  Chapter  of 
JRoehetter  v.  Pieree,  (1  Camp.  466),  Lord  Ellenborough 
says — **  A  corporation  cannot  demise  except  by  deed ; 
but  the  action  for  use  and  occupation  does  not  necessa- 
rily suppose  any  demise.  It  is  enough  that  the  defend- 
ant usra  and  occupied  the  premises  by  the  pennisuon 
of  the  plaintiff ;  and  a  conNnation,  as  well  as  an  indi- 
vidual, may,  without  deea,  permit  a  person  to  use  and 
occupy  premises  of  which  they  aressised."  7%e  SoiOk- 
wart  Bridge  Vompany  r.  SiUa  (2  C.  &  P.  371 )  and  Tke 
Mayor  y  Sk^ird  v.  TUl  (4  Bing.  76)  are  to  the  same 
effect.  Wood  v.  TaU  (2  N.  R.  247)  is  the  onlv  case  in 
which  it  has  been  held  that  a  demise  existed  from  a 
corporation,  without  proof  of  a  demise  by  deed.  Bat 
there  the  point  was  not  argued.  [Oderidge,3, — Is  there 
any  case  of  this  kind  in  which  the  cor|)oration  has  been 
made  defendant  ?]  I  think  not.  {Coleridge,  J. — Is  there 
not  another  question  in  this  case,  namely,  whether  the 
plaintiff  u  or  is  not  barred  by  the  Statute  of  Limita- 
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tioBi,3&4Will.4,e.27r]  It  u  true  that  de&nd- 
tmty  and  thoae  racier  whom  be  claim*,  have  been  in 
pcwio— ion  for  more  than  twenty  yean;  but  at  the 
time  this  poawarion  waa  first  takes,  a  ralid  lease  waa 
in  existence,  and  the  dean  and  chapter  were  rever- 
rfonen.  Toe  teTenton  haa  &Ueii  into  them  within 
twenty  yean,  and  a  donand  of  poeMMum  has  been 
Blade.  The  defendant  ia,  therefore,  now  a  wroqgdoer. 
The  plaintiff  is  entitled  to  jadgmeuU 

Peacock,  (with  him  Crta^\  for  the  defendant. — The 
qaestions  in  this  case  are,  fint,  whether  the  leaae  of 
1^86;  einder  which  Uie  defendant  clains,  was  oiig^ally 
void ;  secondly,  whetha  it  was  only  voidable,  and  hu 
beenaetnp;  thixdlj,  whether aasaming  that  lease  to  be 
of  no  ifttOb,  there  Imb  beam  a  new  tenancy  created  by 
pnrmeut  and  aooeptanoe  <^  mt ;  fbnrthlj,  whetiin',  at 
all  evoita,  the  plaintiff  is  not  barred  by  the  Statute  «f 
limitations.  The  history  of  the  law  renteetinj;  leases 
made  by  ecdeaasticri  persons  is  in  Bac.  Aor.  **  heaaBs," 
(£^)  At  the  common  law,  all  ecdeaiastical  person^ 
ownen  of  land,  bad  fall  power  to  lease,  grant,  or 
alien  it,  as  temporal  penons  bad.  Deans  and  chapters, 
masters  and  fellows,  and  aoch  eedesiaatical  corpotatiMU 
aggregate  ag  had  the  whole  interest  in  the  land,  ni^t 
grant  long^  leases  for  lives  or  years,  or  gifts  in  £e«  or 
itaL  at  their  pleasure.  Bishops  and  parsons,  and  such 
•eclesiastical  corporaUons  sole  as  were  said  to  bare  a 
qualified  interest  (wly  in  the  land,  might  also  make  leases 
nd  grants  of  the  same  extent;  but  Hkey  could  make 
ao  Inssa  or  grants  without  the  oonfirmation  of  the  per- 
Um  who  bad  power  to  confirm  their  acts.  Thu  b^^ 
incoBTeniei^  the  enabling  statote,  S2  Hen.  8,  c.  28, 
wm  passed.  It  enabled  these  sole  corporations  to  make 
Jimited  leases  without  confiraatiom  hy  any  person.  It 
did  not  prevent  them  from  making,  with  confirmation, 
leases  of  any  length.  It  did  not  apply  to  corporations 
aggTi^te.  This  being  the  state  of  the  law,  the  state. 
rEliz.  c.  19,  B.  6,  and  13  Eliz.  e.  10,  s.  1%  were  passed. 
These  are  natraining  statutes.  By  them,  all  eccleHaa- 
tical  persons  and  corporations  are  restrained  from  mak- 
ing anr  leases,  other  than  for  twenty-one  years  or  three 
lives*  xrom  the  time  of  making  the  lease,  &c.,  aad  all 
leases  contrary  to  the  tenox  of  the  statutes  are  declared 
to  be  vtteily  void,  and  of  noM  efiaet.  to  all  faitents  and 
pvposea.  They  fwevent  the  ac^  eouesiasUeal  corpora- 
hoBB  from  making  hnw  leases,  even  with  confirmatkm. 
lliey  also  prevent  eeuesiastieal  oorporations  mr^^ 
Stem  makm^  loi^  leases.  They  do  not  affect  tiw  me- 
tiiod  of  making  leases,  but  only  the  periods  for  which 
they  may  be  made.  And  aa  to  the  period,  it  hai  been 
held,  notwithstanding  the  strength,  in  the  statutes,  of  the 
voids,  in  the  jiaee  in  which  they  stand,  that,  npMi  oon- 
iideration  of  the  whole  construction  and  maniieat  in- 
tention of  the  statutes,  the  word  "  void"  is  to  be  read 
**  voidable,"  and  that  leases  made  contrary  to  the  tenor 
of  the  statutes,  by  a  dean  and  chapter,  or  such  ffrrlnaian 
tied  corporation  aggregate,  shall  not  be  avoided  during 
the  life  and  conUnuance  of  the  dean  who  made  the  lease. 
Th^  are  voidable  imly,  utd  not  vmd.  Then,  as  to  Uie 
aeeoMpunt  in  thisMss,  it  has  been  hdd,  that  such  in- 
fimnal  feasea  being  voidable  Only,  and  not  vcdd,  as  i^fainat 
Ae  nueeesor,  the  anceeaaor  may  make  them  good  for 
his  time;  and,  although  some  act  must  be  done  by  the 
aDCceSBOT  to  set  up  the  voidable  lease  for  his  time,  (Bac. 
Ahx,  Leases,*'  (  H.  2) },  yet  that  is  nothing  aeiunst  the 
defimdant  in  this  case,  because  the  arbitrator  has  found 
that  the  successive  deans  and  diapter  have  conatantiy 
zeoeived  the  rent  reserved  to  them  by  the  lease  of  1786, 
and  it  has  been  constantly  divided  amongst  those  who 
mre  rentectively  entiUed  to  it.  This  distribution,  be  it 
observed,  shews  the  knowle^  and  assent  of  all  the 
members  oi  the  corporation,  and  makes  a  difference 
■between  the  present  case  and  some  in  the  books  in  which 
the  confirmation  has  been  held  ill,  because  the  dean 
Wtad  without  the  eooiaait  of  hie  duster.  In  Shep. 


Toiidi.,cI4»onLeaa«,p.28^  Uis  eaid.^'Ifatai 
fiw  life  make  a  kaae  for  preara^  and  after  die,  in  tUa  < 
the  leaae  is  void.  So,  if  a  prebend,  parson,  «r  vl 
make  a  lease  fw  years  not  warranted  by  the  state 
this  is  void  by  the  death  of  the  leaeor,  and  the  racce 
need  not  make  any  entry  or  claim  to  avoU  it.  Ani 
all  these  eases  no  aeeeptanoe  «f  rent  after  will  afi 
sndi  leases;  for  a  kaae  which  is  void  cannot  be  ( 
firmed."  But  it  is  alao  aaid  in  the  same  plaee,  "Otl 
wise  it  is  in  cases  of  leaaea  for  years,  made  by  deau; 
chapters,  as  to  their  aaccee8or%  wboi  the  leeata  an 
warranted  by  the  statotes.  la  these  oaeee  tiu  tea 
anee  oi  the  rent  by  the  ancceascMa  will  make  g09i  i 
lease,  at  IcMt  for  theiT  time."  Theae  are  aathoDtiM 
shew  that  the  lease  of  1786  wae  Tf^daUe  only,  and  t] 
ithaBbowoonfirmed.  Itia  aaid,  however, ttiatJH 
wum  T.  OorAl  (Cro.  Jae.  173)  ia  an  antlunity  eipRa 
in  p<^t  againat  the  defe&dant.  But  in  tut  tm  t 
grant  was  of  an  inctwporeal  bereditamenL  11>e« 
method  of  granting  auenia  by  deed.  It  has  been  du 
that  the  restnining  atatutee  of  1  Elia.  and  19  EUa 
not  apply  to  the  method,  bat  only  to  the  period,  ef 
grant.  Ttiis  distinction  b^weenthe  giants  of  eorpa 
and  incorporeal  hereditameoUa  ia  p<&ted  oat.  (1 
Abr.  Leases,**  (U.)).  The  doctrine  U  £m  v.  i 
Atxkiuim  of  York  (6  East,  8«)  ie  alao  qooted  agai 
the  defendant.  But  that  caae  ia  im^  so  abadete  u  1 
been  reprearated.  It  is  only  held  there  that  the  f 
sumption  cannot  be  made  to  the  prejadiee  irf  tba  ha 
In  Sagden  on  Powesa^  7th  adit.,  voL  1,  p.^  tUiQ 
is  cited  with  the  same  reaDm^ion  as  to  the  pi^&e 
the  appointee.  Upon  the  whole,  then,  in  tba  omb 
npears  that  acceptanee  of  rent  is  not  so  moeh  eritai 
of  a  new  lease  as  a  confirmation  of  the  old.  [PtfKa 
J.— In  the  indentura  of  26th  December,  178^  Pot 
aasigBe  to  tlie  &and«»  all  the  manoar,  exee^  tkepi 
mises  in  i|ueati(»  in  this  conae.  Then  then 
render  by  the  Brandons,  by  wfaidi  they  poiv^' 
surrender  all  the  manor  witbont  exception;  ana  at 
is  a  re-grant  to  them.  But  ttiey  bad  no  interest  inuu 
premises  which  they  could  surrender,  and  tbe}r  tw 
nothing  in  these  premises  by  the  re-grant]  Tliat  e 
the  origin  of  all  the  difficultiv.  But  the  solntHO  is . 
favour  of  the  defendant.  It  may  be  argee^  "»  " 
ease,  that  the  soeeeaaive  deana  and  chapter  w«  ca 
firmed  the  origin^  leaae  by  inetmment  <'»"g  f", 
for  they  have  made  an  exception  and  leeei  ■ 
eU  the  anbeeouent  leesea  to  other  perscei^  of 
rent  due  to  than  under  the  leaae  of  1786-  ^ 
in  truUi,  there  is  no  need  of  a  confirmation  wA 
seal.  Acceptance  of  rnit  is,  as  has  been  shewn, «» 
firmation  of  the  (»iginel  lease.  A  corporatioa  n  a 
obliged  to  seal  on  receiving  money.  As  to  the  tbi 
qnestion,  even  if  the  Court  diould  hold  that  th« /"Pf 
leaae  u  not  set  up,  yet  payment  and  receipt  of  not 
evidence  against  the  corporation  of  a  new  tena^  oti 
year  to  year;  and,  if  so,  no  notice  te  quit  haa  Kj 
given,  and  the  defendant  is  entitled  te  lewy^^vj 
Aeetiy  T.  Tkt  XmmAi  Gq^U^  amd  Coh  Omf^ 
(6  Adol.  &  EIL  840),  Fktteson,  J.,  «>P»^LS 
^That  a  person  paying  rent  te  a  oorporatwn  beeoiw 
by  tiiat  only,  their  tenant  from  year  to  year.  iv» 
ndm.  J.— Haa  not  that  part  been  questioned, 
Damati^  C.  J.— No;  H  is  there  ruled,  tiiat  wM« 
corporation  does  an  act  which  miriit  be  dona 
form,  and  others  act  as  if  it  were  done  in  a 
then,  as  between  the  corporation  and  those  P*^*^-] 
is  to  be  presumed  that  the  act  was  done  in  ^^S^JV^ 
If  a  conioration  reoeivee  rent,  is  it  not  ^^^PPffZl' 
saying  that  it  did  not  grant  a  lease  in  a  *f|l, 
Wood  V.  Tat€  (2  N.  R.  247)  is  an  authority  tW^wj 
corporation  might  distrain.  But  if  so,  there  ^^^^-^ 
tenancy.  As  to  the  fourUi  question,  if  the  d"?"^^ 
has  not  received  rent,  how  is-  the  ^aiatiff  "^JZ 
Statute  of  Limitations  1  HewoaidcaUtheieo^'^ 
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^TJ^ST^  »»oifii»g  thftt  statato.  Bmt  if  it  is 
»fc«ttatpnpo«,  it  ■  rent  for  aU.   The  plaintiff 


^^^^^^  Th«  nweipt  was  either  as  for  rent 
W—ft-   "iwmittrithttthe  old  lease  is  confirmed, 
•wJjBiie,  and  ia  itill  oatrtandinr ;  if  not 
■*   vm^wBStrtateiiflimitatioiuappUeB*.  Ineither 
^-1,  MtiMWcodutmiuthmiBdnmit. 

««™^,Q.C,i,plied.       ^      Chr.  MA;  evft. 
'     *^^Bimi,C.J,iioirdeUTered  the  jadgmentof 
Cwlr-A  pan  ttmj  ^ints  were  made  upon  the 
~icataQiiiaM;  but,  in  the  result,  the  qnestion 
&  nttrr  of  the  rerdict  depended  wm, 
r  ^Dnnud  .Clu^iterof  Canterbui^  had,  by 
ofiat,  idopted  ind  eonfinned,  as  against  them- 
thi  iNNof  1786, «  cfetted  a  tenancy  from  year 
tmyvmr,  'vUdiwunotdetennined  when  the  ejectment 
!■»  h—^H  Ibt  facts  which  raise  the  only  qneetion 
"i^jfcrMtodetenmnewe  rery  short. 
17m,  the  Dem  ind  Cbaptcr  of  Cantarbnry,  (act- 
K  tMejmffmti,  nndtr  the  aathority  of  a  pnrate 
"riw«),tigBtlttrwith  Henry  Penton,  granted 
»  «f  pnuMi,  inehdiog  those  in  qnestion,  for 
ym,  FMBTin*  8  rent  to  the  dean  and 
mi  nstliff  not  to  Henrr  Pcnton. 
( mtt  We  been  rcgulsrly  paid  down  to  the 
^  t^pK^dhigi  in  qacstioD,  and  bare  b4en  re- 
ar tbi  lam  end  thdr  flKcesson,  fatclnding  the 

^^e^Bponthesfgament,  that  the  power  to 

■wMt  been  ponoed,  and  that  the  lease  of 

«*«l/TOidaHe,ifnotYoid.   The  leasoie  of 

tf  cwteded,  tint  it  was  absolntdr  Toid; 

»  MMtnt^  that  it  wis  Tradable  only  by  each 

"7  *P  "j         Init  that  it  was  capable  of 

1"  Bf  than  n  neeemon  by  payment  and 

_        __  it;  and  that,  at  all  events, 

M^rt«ay  i>B«i,the»te8ptiaoBof  lOTt  ciestedatenancy 

W  aetermittiHe  only  by  notice  to  quit. 

*«»MH!rfrom  year  to  year,  the 

2*       plinrtiff  contended,  that,  in  order  to  esta- 

..^.y  r?"?' "  hy  the  dean  and  chapter 
■^•ewHs  henewn. 

5  ^       *"y  po^tire  opinion 

» to  tte  hwe  rf  1786  bany  Toidable  only  orabeolutely 
w^^j*w«^e»«  If  absolntely  roid,  ae  contended  for 
"'Pwntf.  the  payment  and  receipt 
I  ^-^j^T!^  7*         against  the  dean  and 

tb  mLi^^  ***  y***"' 

j.m,^U^^ """y  payment  and 

**'  "  the  ease  of  a  onrpontion  as 


/ 


tw-wL^T  -  "  pwrnmed  against 
.  Ml  been  done  that  was  neoes- 

I  Wiidi»  contract  upon  both  parties. 


sdrantMe  they  wonl^  hsTo 
If  tWewtnct  had  been  regolftily  made.   This  is 
y  *^      moasteat  with  the  rule,  that,  in  ge- 
■  <  npostini  can  only  contract  by  deed ;  it  is 
JBiByairaBiDption  against  them  from  tluir 
^^titjhn  eontraeted  in  such  a  manner  as  to 
ripoa  than,  wbetber  by  deed  or  otherwise. 
^*M  iit  a«m  of  any  deeisian  or  anthofity 
Kttiitvef  the  ease. 
Htltlwi«ri;86  was  Toidahle  only,  it  is  elsar,  from 
AtMkoliiidlsdon  the  atgnment,  that  U  was  set 
wf  ifmAiteeBmn  dean  and  diaptar  by  aecept- 

V  m  ndntud  rtefat,  there  is  no  demise  by  the 
4Miadet^t«  in  the  declaration  in  this  esse;  but 
thJnii/  (he  plaintiff  oontend  that  the  place  in 


*  See  note,  p.  120. 


Saestitm  was  demised  to  them  bv  leases,  first  in  1789^ 
len  in  180S,  and  so  <hi,  the  dean  and  chapter  not 
being,  at  thoae  times,  bonnd  h^  any  lease,  to  those 
nnder  whom  the  defendant  claims,  by  reason  of  tba 
void  or  ToidaUe  nature  of  the  lease  of  1786,  But 
those  leases,  under  which  the  lessors  of  the  plaintiff 
claim,  were  all  made  "nMtet  to  file  building  ha$ea 
aogramted;"  therefore,  the  lessors  of  the  plaintiff  «ui 
be  in  no  better  condition  thui  the  dean  and  chuttav 
wonld  he,  supposing  the  action  of  ejectment  to  hare 
been  brought  on  their  demise*. 

We,  therefore,  upon  the  whole,  are  clearly  of  opiaioK 
that  the  Terdict  in  this  case  ought  to  be  entered  for  the 
defenduit. — Judgmmitfar  defrndanU* 


HILARY  TERM. 
Dob  d.  Vinoob  s.  Nicholls. — Jan,  13. 

In  meetmmt  by  the  Devitee  under  a  former  JViU  againtt 
the  Devuee  undw  a  tubtequent  Will,  a  Legatte  mnder 
the  former  Will  i$  a  ampetettt  Witnetii  far  ihe  Ltuor 
of  the  Plaintif,  fy  Stat.  6*7  Viet,  e.  86, 

Ejectment. — The  declaration  contained  two  demises; 
one  by  Stephen,  the  heir,  another  by  Israel,  a  deTiaee. 
On  the  trial,  hdiore  Piatt,  B.,  at  the  Spring  Assizes  fov 
Cornwall  in  1847,  it  appeared  that  the  testator  was  <aie 
of  several  brothers  and  sisters :  the  lessors  of  the 

Elaintiff  were  two  of  the  brothers,  Stephen  claiming  as 
eir,  and  Israel  aa  devisee,  under  a  will  made  the  8th 
September,  1842.  The  (kfendant  was  a  nephew,  and 
elumed  under  a  inll  made  in  184^  irtiich  it  was  cod- 
tended  was  invalid,  beeanse  ibt  testator  was  at  that 
time  insane.  For  the  lessor  of  the  phuntiff,  William 
Laurie  was  called  as  a  witness.  It  was  objected  that 
the  first  will  beaneatbed  to  him  a  legacy  of  3601.,  to  be 
paid  within  twelve  months  after  the  death  of  the  tes- 
tator, and  charged  the  same  upon  the  lands  of  the  tes- 
tator, and,  therefore,  that  he  was  inadmiauble  as  s  wit- 
ness. It  did  not  appear  whether  there  was  personal 
property  snfficient  to  pa^  the  legacy.  The  learned 
judge  allowed  the  obiwtion,  and  a  verdict  was  girai 
for  the  defendant.  In  the  following  Easter  Term, 
(April  20), 

Crowtler  obtained  a  mle  nisi  for  a  new  trial,  on  the 
gnrands  of  the  improper  rejection  oi  evidence  and  the 
verdict  being  against  the  evidence. 

Montague  Jmitk  now  shewed  cause. — If  the  seoond 
will  was  got  rid  of,  the  first  would  stand ;  and  the  witnesi 
was,therefore,iBeffieet,pluntiff  in  thecaose.  Asecond 
mortgagee  was  incompetent  before  the  stat.  6  &  7  Vict. 
c8&.  ( AMd.  Oiahbert  r.  Bamford,  1 1  Adol.&  £11. 786). 
[He  also  cited  £&(»rv.i>aiMr,  (7  Mee.&W.  235)0  The 
witness  is  within  the  words  of  the  enacting  part  of  tha 
statute.  The  question  is,  whether  be  is  saved  by  the 
proviso  t  He  has  an  interest  in  the  real  estate,  to  the  ex- 
tent to  which  the  legacy  bequeathed  to  him  is  charged  or 
chargeable  upon  the  real  estate.  [^Pattemm,  J. —  In 
Sage  v.  JRobineon,  (12  Jur.  1064),  it  was  held,  that  a 
person  who  had  agreed  to  share  with  the  defendant  tiie 
costs  of  the  defence,  was  a  competent  witness  underthia 
statate.  Coleridife,  J.— The  words  (tf  the  statute  an 
veiy  strong.  Every  person  ofllered  as  a  witness  may 
and  shall  m  admitted  to  give  evidence,  .  .  .  notwith- 
standing each  person  may  or  shall  have  an  interest  in 
the  matter  in  question,  or  in  the  eveut  of  the  trial  of 
any  issue,  matter,  qnestion,  or  inquiry,  or  of  the  w^t, 
action,  or  proceedings  in  which  he  is  oflBBred  as  a  wit- 
ness," with  the  exception  (among  others)  of  "any 
peisoB  in  whose  immediate  and  individual  behalf  anj 

*  Upon  inqairv,  the  raporters  have  asoertniwd  that  dm 
WM  a  dmitse  bj  the  dean  and  lAapter  in  the  dedantion,  sf 
ststed,  ante,  p.  119. 
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metion  may  be  brought  or  defended,  either  wholly  or  in 
part.'*!  A  man  may  come  in  as  a  friend  ana  make 
mmaeu  liable  to  costs,  and  yet  the  action  is  not  brought 
OD  his  behalf.  [  fKt^Afimn,  J.— The  statute  applies  to 
penons  who  have  an  interest,  and  renders  them  compe* 
tent,  unless  they  are  within  the  proviso.] 

Omnbr,  contr^  was  not  nllea  npon. 

Lord  Demiuit,  C.  J.— -I  have  no  doubt  that  the  wit- 
ness was  competent. 

Patteso?;,  J. — It  is  impossible  to  say  that  the  wit- 
ness had  an  immediate  benefit,  though  the  action  is  for 
his  mediate  benefit. 

CoLERiDOB  and  WiaBTMjLN,  JJ.,  concnmd. — BuU 
a»olutc   

BaaATnu. — In  head-note  to  Holmet  r.  Tht  London  and 
SoutA-wattm  RaUvKtif  Con^Mmy,  for  pluntiff,  read  de- 
fendant. 


BAIL  COURT.— MiCHAELHAS  Teiui. 
Gat  v.  Hall.— JVot).  14. 

Warrma  ^  Attonujf^Attutatioiit^-Seii.  0  ^  I  2 
Viet,  e,  110— JSettiiiif  aneUfor  Weaa  of  Omtieitratvm, 

7%e  ^Meatatnm  to  a  Warrant  ofAttom^,  wufer  Sect.  9 
of  the  1  4l  2  Fiict.  e.  110,  tm  tn  the  fmrnehtg  Form : — 
**Sigtiedftealed,anddelivnvdfytAewaid^ff."  (the 
XhnndantJt  "in  mjf  pretence;  and  J  declare  mytelf 
to  oe  Attorney  for  the  said  H.  H, ;  and  that  I  srAteribe 
Name  as  such  Attorn^.  ( Signed )  Q.  0.,  Soli- 
citor:*'— Heldythat  this  was  a  suj^cient  CompHaneeunth 
the  Terms  of  the  Statute, 

Held,  also,  that  it  need  not  appear  on  the  Face  of  the 
AttestatioUy  in  express  WoraSf  that  the  Attorney  at- 
testing  the  DefendanCt  Signature  attended  at  the  De- 
fendant's Request^  and  that  he  teas  named  fiy  him. 

Senile,  that  the  Adoption  of  a  Person  Iw  the  V^endant 
as  his  Attorn^  wmdd  s^fke,  akhoygk  not  nominated 
ly  him, 

where  certain  Goods  wtre  vetted  in  TrvOets  for  the 
Benefit  of  infant  Chil^bren^  the  TruiOea  refusing  to 
actf  upon  which  the  Grandmother,  mtk  whom  the  in- 
fant t^ildren  wn  living^  took  Part  away  and  sobered 
a  Portion  to  remain  in  the  Potsestim  of  the  Step- 
^ahw  on  his  giving  a  Warrant  of  Attorn^,  the  Court 
rented  to  set  aside  the  Warrant  of  Attorn^  on  t/ie 
Ground  of  W ant  of  Consideration. 

QueerCf  whether  the  Court  will  set  aside  a  Warrant  of 
Attorn^,  even  where  there  appear*  to  have  been  no  Cbn- 
sideration? 

This  was  a  rule  calling  on  the  plmntiflT  to  shew  cause 
why  the  warrant  of  attorney,  the  judgment  signed 
thereon,  and  all  subseq^uent  proceedings,  should  not  be 
set  aside.  The  following  were  the  facts  as  they  ap- 
peared upon  the  affidavits: — In  the  month  of  January 
last,  the  defendant  married  the  plaintilF's  daughter, 
who,  at  that  time,  was  a  widow  with  three  children 
by  a  former  husband,  carrying  on  the  business  of  an 
innkeeper.  Previous  to  the  marriage  she  was  possessed 
of  certain  furniture  and  household  goods  in  the  way  of 
her  husineu,  then  on  the  premises  in  whidi  die  rest!  led, 
together  with  a  sum  of  money  in  the  Brecon  haak. 
It  was  proposed  that  a  settlement  should  he  made  at 
the  time  of  the  marriage,  vesting  this  furniture,  &c. 
in  trustees  for  the  benefit  of  the  children,  allowing  the 
defendant  and  liis  intended  wife  the  use  thereof  until 
the  youngest  child  sliould  attain  the  age  of  twenty-one, 
which  was  accordingly  done.  Shortly  afler  the  mar- 
ri^  the  defendant's  wife  died,  and  the  defendant  still 
continued  to  occupy  the  house  aud  carry  on  the  busi- 
ness. The  trustees  never  having  interfered  in  the  mat- 
ter of  the  trust,  the  pluutifF  claimed,  on  behalf  of  the 
children,  who  then  came  to  re»de  with  her,  part  of  the 


property  then  being  in  defiendant^s  house,  which  i 
took  away,  but  consented  to  allow  the  defendant  to 
tain  a  portion,  provided  be  would  execute  a  wtrran) 
attorney,  which  he  accordtngly  did  in  the  montfa 
March  luL  The  warrant  of  attmney  was  trader  M 
and  the  following  was  the  form  of  the  attestationi 
"  Signed,  sealed,  and  delivered  by  the  said  Hemy  Hi 
in  my  presence ;  and  I  declare  myself  to  be  ath»i 
for  the  said  Henry  Hall ;  and  that  I  subscribe  { 
name  as  such  attorney.  (Signed)  George  Overt 
solicitor,  Mertbyr."  In  the  month  of  Hay  laat,  i 
Sheriff  of  Brecon  seized  and  took  posseasion  of  ttie  i 
fendant's  goods,  under  colour  of  an  execution  tat  m 
rant  of  attorney  given  by  the  defendant  to  tlie  plaint 
on  the  1 8th  March;  whereupon  the  present  rule  v 
obtained,  against  which 

Witles  shewed  cause. — The  ground  on  whiclit 
present  rule  was  obtained  is,  first,  that  the  atteatatiu 
the  warrant  of  attorney  is  insufficient,  it  not  appeal 
in  the  attestation  that  Overton,  the  attorney  subsa 
ing  his  name  as  the  witness,  was  expressly  named  hj\ 
deKndant,  and  attending  on  his  behalf,  within  the  me 
ing  of  the  statute.  In  reply  to  which  objection  il 
submitted,  the  statute  itself  will  be  found  to  contaj 
complete  answer.  The  1  &  2  Vict.  c.  110,  s.  9,  enai 
"  That  no  warrant  of  attorney  to  confess  judpnent 
any  personal  action  given  by  any  person  shall  be 
any  force  unless  there  shall  be  present  some  atton 
of  one  of  the  superior  courts  on  belialf  of  such  pen 
expressly  named  by  him  and  attending  at  his  reque 
to  inform  him  of  the  nature  and  effect  of  well  wim 
of  attorney  before  the  same  is  executed."  Tlien  com 
the  most  material  part  in  reference  to  thii 
The  section  proceeds,  "  which  attorney  shall  iwacn 
bis  name  as  a  witness  to  the  due  exeeuU<Hi  thereof  ai 
ttiereby  declare  himself  to  be  the  attorney  for  tbe  m 
son  executing  the  same,  and  state  that  he  snbOTib 
as  such  attorney."  Here  Mr.  Overton  haa  dtdin 
himself  to  he,  and  subscribed  himself  as,  sucb  attone 
within  the  express  meaning  of  the  words  of  the  s^" 
A  stronger  argument  than  this  cannot  be  usert,  v 
that  a  warrant  of  attorney  is  an  instrument  lecogii^ 
by  the  common  law  of  the  land,  and  would  be  vshd 
not  attested  at  all.  It  is  only  the  statntoiy  enactmei 
makes  it  invalid  if  not  executed  according  to  to  pn 
visions  of  the  statute ;  it  surely,  then,  cannot  be  neee 
aary  to  do  more  than  the  statute  requires,  the  tenia 
whicli  having  been  complied  with  here,  it  is  mbmitt 
the  objection  entirely  fails.  Another  objection  w 
that  it  did  not  appear  that  the  attorney  named  n 
selected  by  the  defendant.  There  are  numeroufl  cai 
in  which  it  has  been  held,  tliat  even  where  "^estw™ 
iias  been  named  by  the  opposite  party,  if  adopted  by  i 
defendant,  it  is  a  sufficient  compliance  witli  thesUW 
Joel  V.  Dicier  (5  D.  &  L.  1;  S.  C,  16  Law  Joan 
N.  S.,  Q„  B.,  369)  is  an  authority  for  this  poa'" 
The  question  in  all  these  cases  is,  whether  the  tWen 
ant  did,  in  fact,  adopt  the  suggestion  from  the  imo' 
ledge  of  the  attorney.  The  Court  can  'ep«?«S* 
confidence  in  its  officers  to  give  them  a 
such  matters  where  the  only  object  is,  3 
ant  should  not  assign  his  property  without  hMKWiro 
what  the  nature  of  the  instrument  is  thathe  w  sm"' 
execute*.  As  to  the  third  objection,  which  la  tp"* 
relied  on  as  being  to  the  merito  of  the  case.  viz.  tii»" 
warrant  of  attorney  is  bad,  being  """"i^lS 
consideration,  it  is  submitted,  that,  on  the 
sufficient  consideration  appears.  Even  8"PP^°*^^g, 


*Tbe  greater  portion  of  liie  argument  on  6a»  P^~^  m 
tedt  asthe  jadgiiwnt,aBwillbeseeD,  didBOtpToeM«(" 

point. 
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taAn^  Httiiig  ■ode  a  wtmnt  of  attonwy,  an  ool- 
iaetad  in  2  ClutL  Aith.  880.  None  of  them,  howerer, 
tvm  goM  the  logth  d  Httinz  it  ■nde  umply  on  the 
pwnd  of  tiw  vtnt  of  eonriwntion ;  in  sdaiUon  to 
vkacby  Qie  WTUt  of  attoney  being  an  instrument 
ml,  and  in  ^eet «  d«d,  there  is  a  plain  dis- 
.  hetw—  a  deed  uid  wnple  CMitiact — the  one 
a  eomfchmtinn,  the  other  not.  If  applica- 
cfemittcd  to  impcidi  the  ralidity  of  a  war- 
XMft  of  ittainejODifaM  pmndLtbe  Conrt  would  be 
oaafnnallj  oecopied  b  ttTin^  whaL  In  fact,  had  al- 
txrn  eoBtedtd  on  the  pui  of  the  defendant.  It 
ntuDtttcd,  tba^  nnlen  a  eaae  of  fraud  or 
an  bt  nude  out,  the  Court  will  not  make 
Twl*  abealnte  on  thii  nouid. 
gr  —I,  IB  sapport  of  vx mle.— It  is  submitted,  the 
:  rak  mv*  be  made  ^Molatc.  The  attettaUon  is 
bad.  Vo  case  has  been  cited,  by  the  opposite 
to  fhew  thit  it  is  a  good  aticatation.  It  may, 
dbff^  be  tika  for  muted  Uiat  there  is  none. 
tt  m  the  Btention  «  tbe  act  in  requiring  an  at* 
litalll  Ckadj.ia  order  that  the  Conrt  might 
tedtoaifrom  ilie  instrument  itself  that  the 
i«f  tk  ititnte  had  been  complied  with.  In 

 ^  t.BOmi,  {9  Mee.  &  W.  660:  S.  C,  1  Dowl.. 

K-S^643);  Bktj.Barim,  (10  Mee.  &  W.  078;  S. 
C  2  Do»L,S  S,«4);  ItwiM  V.  PoppUUm,  (6  ft.  B. 
JtfP  IP;  &G,  13  law  Joum.,  N.  S.,  Q.  B..  1), 
■       tbe  fMtioii  aroae  as  to  the  sufficiency  of  the 
tkn,  it  qipcared  that  in  each  case  tbe  attesta- 
ezpm^  Wed  that  the  attorney  attesting  had 
*sfimjm«A  at  the  request  of  the  defendant. 
fc^fiOr.linW,  (5  D.  &  L.  420),  Erie,  J.,  says,  in 
j»  to  the  ew  of  Zeim  t.  Lord  Kamnfftan,  there 
lt^'*lhiirebadoecauon  Tery  recently  to  look 
•"■^siilfBlly  conear  in  the  decision  there 
U."  neattotatian  in  that  case  was,  "  Sbmed 
»e  fwweof  H.       attorney  for  the  said 
X^^^an^apm^  named  by  Mm,  and  attend- 
^^mtbi  nsjtf^"  Aj  to  the  second  objection,  there 
M»WM'»iiineiBhiation  or  adoption  at  all.   In  Walton 
Zl^Tt^aI  ^'  ^-        Tindal,  C.  J.,  says,  "  If 
«V««iiJ  eipreas  adoption  by  the  defendant 
V  4l2^""'W<»Mr»tliat  will  suffice."  Nodonbt; 
^*^™"'wrwig:  all  that  appears  is,  that  the 
■^Mj  ittiBey'i  clerk  told  the  defendant  he  must 
^■"^"■ftipieaeiiceof  an  attotney,  and  takes  him 
ilii ndghkourhood.   [He  also  cited,  on 
™y«yj9^T.A£wi,  (8  Dowl.  P.  C.  242 ;  S.  C, 
**•«);  Gfipptr  r.  Brittowy  (6  Mee.  &  W. 
^B>.  jiiurti;r,  the  warrant  of  attorney  must  have  a 
w»toA  ewyfeuia  t»  mpport  it.  Although  there  is  no 
?"^,™  »  »w™nt  «f  attorney  bas 

r^^,ir  «i  this  eround,  it  is  quite  clwr 

^~^^™»»ooid  interfere,  bv  setting  it  aside,  when 
"  .^*r"?gpw  to  have  been  given  without.  [He 
"**^^2CtltAith.8B0).]  Cnr.adv,tiat. 


_™^JJmic«ding8;  There  were  two  objections: 
iSL?  •  attestation;  and,  secondly, 

|iw«iiB»coBnderation  forits  being  given.  The 
.  ^"Wto  IM  warrant  of  attorney  contains  only  a 
juT'"*  ^      Overton,  the  subscribing  witness, 
5  '"'"■-"Sipied,  sealed,  and  delivered  by  the  said 
at^aiS^ui  mypiesaice;  and  I  declare  myself  to 
**J^  for  tbe  asid  Henry  Hall,  and  subscribe 
^«  «  neh  alfomey."   But  it  does  not  appear  on 
"•we  of  it  tiat  he  was  expressly  named  by,  and  at- 
^au  OB  bduJf  of,  the  defendant.   It  was  contended 
to  hsTe  done  so.   There  were  no  cases, 
dted  daring  the  argument,  nor  do  I  find 
Of,  B  iltieh  it  has  been  held,  that  it  must  appear  on 
ihnttaatka;  althongh  the  cases  decided,  wluie  the 


qnesti<Hi  of  the  insufficiency  of  the  attestation  has  arisen, 
seem  to  have  bad  these  words  inserted.  Upon  looking 
at  the  act  of  Parliament,  it  does  not  appear  that  these 
words  must  be  inserted.  I  think,  therefore,  I  must 
hold  that  the  terms  of  the  act  have  sufficiently  been 
complied  with.  Then,  with  respect  to  tbe  question, 
whether  it  sufficiently  anteazs  that  Ovtfton  was  ex- 
pressly named  by,  ana  attended  on  beludf  of.  Hall,  that 
depends  on  the  statement  in  the  affidavits.  THls  Lord- 
ship then  went  nlnvtely  through  the  affidavits  pro- 
duced as  to  this  ftet,  and  after  expressing  his  satisfoc- 
tion  that  it  sufficiently  appeared  that  the  nomination 
and  adoption  were  satisnctorily  made  out,  proceed- 
ed:— ]  I  am  slow  to  believe  the  assertion  of  defend- 
ants, that  no  attorney  was  named  on  their  bebalf.  It  b 
a  matter  so  well  known  in  the  Profession,  I  am  always 
disposed  to  think,  that,  where  an  attorney  is  applied 
to,  ne  does  his  duty.  I  must  say,  therefore,  that  the 
attestation  is  good  in  form  and  fact,  so  far  as  the  act  of 
Parliament  is  concerned.  Then,  as  to  the  other  point, 
with  regard  to  the  eouuderation,  I  can  find  no  case,  nor 
was  any  prodneed  on  the  aivument,  in  which  the  want 
of  conuderation  has  hem  held  to  viUate  a  warrant  of 
attorney.  There  are  several  naei  of  fraud,  illegality  of 
conuderation,  &c.,  in  which  the  Court  have  set  them 
aude:  one  case,  I  find,  where  a  man  executed  a  war- 
rant of  attorney  to  a  friend,  to  whom  he  was  not  in> 
debted,  to  protect  his  property  ;  and  a  question  arose 
whether  it  could  be  avoided,  on  the  ground  of  want  of 
consideration.  That  was  not  an  application  by  himself, 
however,  but  on  behalf  of  his  creditors.  If  this  had 
been  umply  a  question,  whether  or  not  there  had  been 
any^  consideration,  I  should  have  had  great  difficulty  in 
saying,  that,  upon  that  ground,  the  defendant  would  be 
entitled  to  have  the  judgment  set  aside.  There  wascer- 
tainly  some  cdonr  mr  giving  the  warrant  of  attorney, 
although,  periiape,  not  sufficient  to  maintain  an  action. 
The  defendant  was  in  possesuon  of  the  furniture,  and 
the  plaintifi'  suffered  him  to  retain  a  portion  on  hisexe- 
eutliu  the  security  in  question.  Upon  the  whole, 
ther«(ne^  I  think  the  rate  most  be  discharged.— iMls 

Cbobi^  a  IVraper,  «.  Thb  Port  of  London  AsstnuitcB 
CoMPAMT, — Nov.  2S. 

Paitper—Cotts  of  the  Dof—Staj/ing  Proceedings, 
Where  a  Pauper  matet  D^auU  in  proe^img  to  Trial, 
in  pursuant  of  Notice^  taid  ie  rendeat  without  the 
JuriedictioH  of  the  Court— fftid,  that^  in  an  AppHea^ 
tion  for  the  Chat  of  tk*  Ik^  for  not  proceeding  ta 
Trial,  the  DrfendoMt  wa$  entitled  to  mate  the  Pegrment 
of  the  Coata  a  Oondition  precedent  to  further  Pro- 
ceedv^e. 

This  was  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  he  should  not  pay  to  the  defendants  the  costs 
of  the  day  for  not  proceeding  to  trial  pursuant  to  his 
notice,  and  why,  in  the  meantime,  all  further  proceed- 
ings should  not  be  stayed.  From  the  affidavits,  it  ap- 
peared the  plaintiff  sued  in  form&  pauperis,  and  was 
resident  out  of  the  jurisdiction  of  the  Court. 

Bumie  this  day  (Nov.  25)  shewed  cause. — The  Court 
will  make  this  rule  absolute,  with  a  stay  of  proceedings. 
There  is  no  authority  for  making  the  payment  of  costs 
a  condition  precedent  to  farther  proceedinRS.  (2  Chit. 
Arch.  1297). 

PoiMtr,  contea.— It  is  submitted,  the  rule  must  be 
made  absolute.  The  reason  the  Courts  have  refused  to 
stay  proceedings  in  an  action  until  the  payment  of  the 
costs  of  the  day  for  not  proceeding  to  trial  have  been 
paid,  is  because,  in  general,  there  is  a  mode  of  enforcing 
the  costs  open  to  the  defendemt  by  attachment.  (Per 
Parke,  B.,  Aime  v.  Chinnoct,  8  Dowl.  P.  C.  736).  But 
here  the  plaintiff  is  a  pauper,  and  residing  without  the 
jorisdiotion  of  the  Court.  The  defendant,  therefore,  has 
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no  remedy  opot  to  Mm  to  Teeorer  the  smonnt  of  these 
costs. 

Pattibon,  J. — I  thmk  this  fact  takes  the  case  ont  of 
the  ordinary  course  usually  pursued  in  these  cases. 
The  rule  must,  therefore,  be  made  absolute.— Aife 
oftioAifs. 

COURT  OF  COMMON  PLEASv-Mich.  Tbem. 
Nabh  «.  Bbown. — Nov.  17. 
Pleading— MaUrial  Averment  of  Hme—VideUcetf  Ef- 
fetXof. 

Deftf.— 7%«  lidmSmt pleadetl,  that,  after  Cmue  of  Ac- 
tion, and  bmre  the  Gmmenement  tf  the  Suit,  to  wit, 
on  the  22nd  Nowmher^  1843,  a  Petition  for  thePrdee- 
tion  of  the  Defendant  from  Proeett  teat  dufyf  and 
aeeordina  to  the  Statute  in  such  Case  made,  pretented 
ly  the  Defendaia  to  the  Court  of  Bankn^itjf,  and 
thereupoH,  aftervardtt  and  before  the  Commeneement  of 
the  Suit,  to  wit,  on  the  29M  Janway,  1841,  a  final 
Order  for  Protection  and  Dittr^ution  was  made,  Sfe.: 
— ffeld,  on  tpeeial  Demurrer,  that  the  Plea  toot  good, 
and  that  the  Date  of  the  maHnp  of  the  final  Order 
was  materiaL  and  troMrtable,  thovgh  laid  under  a 
Fidelieet. 

Debt.— The  declaration  contained  <aily  the  com- 
mon counts.  Plea:  that,  aftw  the  aeeming  of  the 
sereral  debts  and  eaaaes  of  action  in  the  declaration 
mentioned,  and  before  the  oonimencement  of  this  suit, 
to  wit,  on  the  22nd  NoTember,  a.d.  1843,  a  petition  for 
the  protection  of  the  dei«ndant  from  process  was  duly, 
and  according  to  the  statute  in  such  case  made,  pre- 
sented by  the  defendant  to  her  Majesty's  Court  of 
Bankruptcy,  and  thereupon,  afterwards,  and  before  the 
commencement  of  this  aait,  to  wit,  on  the  29th  Ja- 
nuary, A.D.  1844,  afinalorderfor  protection  and  distri- 
bution was  made  in  the  matter  of  the  said  petition  by 
Sir  C.  F.  W.  Knight,  a  commissioner  of  the  said  Court 
of  Bankruptcy  duty  authorised  in  that  behalf.  And 
the  defendant  further  aaith,  that  the  said  several  debts 
and  causes  of  action  in  the  declaration  mentioned,  and 
every  of  them,  and  every  part  thereof,  were  contracted 
before  the  date  of  the  filii^;  of  the  said  petition  in  the 
Biid  Court  of  Bankruptcy.  Verification.  Special  de- 
murrer, assigning  for  causes,  amongst  others,  that  the 
idea  does  not  disclose  any  sufficient  answer  to  the  ac- 
tion, for  the  final  order  in  the  plea  mentioned  must  be 
presumed  to  have  been  made  according  to  the  statutes 
m  force  immediately  before  the  commencement  of  this 
Boit,  or  at  the  time  of  the  plea  pleaded,  viz.  the' 5  &  6 
Yict.  c.  116,  as  amended  by  the  7  &  8  Vict.  c.  96,  and 
that  a  final  order  under  those  statutes  only  protects  the 
person  of  the  defendant  from  arrest  fbr  the  debts  and 
causes  of  action  before  the  date  of  filing  his  petition, 
and  is  no  bar  to  an  action  for  recovery  of  sucn  debts; 
thsL  if  the  defendant  intended  to  set  up  as  a  defence  a  ' 
final  tnder  made  after  the  pasring  of  the  6  &  6  Vict.  c. ' 
116,  and  before  the  passing  of  the  7  &  8  Vict.  e.  96,  the 
Mid  plea  should  have  distinctly  alleged  that  the  said 
final  order  was  nude  after  the  passing  of  the  former  act, 
and  before  the  pasting  of  the  latter  act ;  that  the  said 
plea  is  uncertain  and  ambiguous,  and  the  plaintifi^  can- 
not take  a  safe  issue  thereon,  for  that  the  defendant 
mkht  prove  the  said  plea  by  the  prodnction  of  a  final 
or*r  made  after  the  passing  of  the  7  &  8  Vict.  c.  96, 
which,  for  the  above  reasons,  would  not  be  an  answer 
to  this  action ;  that  it  is  uncertain  on  what  find  order 
the  defendant  relics,  or  nnder  what  statutes  the  plea  is 
pleaded ;  and,  as  the  dates  in  the  sud  plea  are  all  laid 
mklera  videlicet,  the  plaintiff  cannot  teU  withcertiunty 
when  the  said  final  order  was  made,  &c. 

C.  PoOoet,  for  the  plaintiff,— The  plea  is  bad.  The 
qnestitm  tnmi  upon  the  construction  of  the  fi  &  6  Vict. 
0.  llfl; «.  1,  ^  and  la  as  amended  by  the  7  &  8  Vict, 
e.  96m  4  and  22.   Undonbtedly,  if  this  plea  Is  to  ba 


taken  as  pleaded  nnder  the  formn  st^te,  it  is  a  gw 
bar;  but  it  la  not,  if  the  final  order  rel^  npon  iq 
made  nnce  the  passing  of  the  latter  statute,  as  bocIi  S 
order  protects  the  person  only.  (  Toomer  r.  GiiuieU,  I 
Law  Joum.,  N.  S.,  C.  P.,  255).  An  order  for  the  pn 
teetion  of  the  person  is  the  only  one  which  can  nowb 
made;  the  power  to  make  an  order  for  distriitatioaii 
longer  existe ;  and  the  statement  in  the  plea,  th&t  thi 
was  a  **  final  order  for  motection  and  distribntiim,! 
cannot  alter  its  legal  effect,  [^Willicmt,  J.—Tit 
statement  would  shew  that  it  was  intended  to  b 
pleaded  nnder  the  former  net.^  But,  on  the  anflori^ 
oiPUa^r.Boria  vai  Jaeobt  v.  ^de,  (17  In  Jam. 
N.  S.,  Enh.,249},  nich  s  plea  would  be  proved  by  tb 
production  of  a  final  order  under  the  latter  ntnti 
Annming  those  cases  to  have  been  rightly  deddcia 
this  plea  to  be  ^ood  in  substance,  still  it  is  bad  in  wa 
and  the  objection  is  pointed  out  by  speci&l  demniie 
[  WUlia$ns,  J, — If  the  plea  could  not  have  been  p»™ 
as  you  contend,  by  the  production  of  an  order  mat 
since  the  pasHing  of  7  &  8  Vict.  c.  96,  the  date  ii  n 
terial.]  [The  learned  Judge  referred  to  fuKCv.fuM; 
(3Barr.l729).]  The  date  is  laid  underavidelteet^a 
this  is  not  like  a  statement  of  time  the  essence  of 
contract,  in  which  case,  though  Imd  under  a  vid^i 
it  is  material  and  traversable :  and,  fortber,  the  Om 
will  not  take  judicial  notice  of  the  time  at  whieh 
act  is  passed  or  cornea  into  operation ;  if  the  pretA 
time  is  relied  on,  it  mast  be  averred  with  certamtyl 
the  pleading. 

Peteredorf,  for  the  defendant— It  is  conceded  m 
the  plea  is  good,  if  it  can  be  taken  as  pleaded  mm 
5  &  6  Vict,  c  116.  {Copi  V.  Henion,  1  C.  B.  MBV 
The  facts  stated  in  the  ^lea  sufficiently  shew  that  H  1 
so  pleaded ;  and  when  time  is  mentioned  in  a  pltidiK 
it  murt  be  taken  to  be  such  time  as  will  anppoif  w 
pleading.  The  Court  will  take  Jadicial  notice  iriai 
statute  comes  into  operation,  and  of  what  ststnteis  tt 
force  at  a  particular  time.  If  the  dates  are  materW 
the  statement  being  under  a  videlicet  will  not  mm 
them  immaterial.  (1  Win.  Saund.  170,  note  2;  Orm 
awxiv.  5orri*,6T.R.4eO).  [CbftwwS  J.-S«IW 
the  plea  would  he  good  under  both  statutes  vwtld  m, 
date  he  material  then  13  They  are  part  of  the  *«np* 
tion  of  written  documents.  [Maule,  J.-Thw  are 
statements  of  the  times  when  fects  happened.]  »« 
the  plea  is  good  under  either  act.  The  case  of  T«m 
Y.  Gingelt  can  no  longer  be  supported ;  ^'or the 7* ' 
Vict.  c.  96,  does  not  after  the  legal  effect  of  the  onier 
under  6  &  6  Vict.  c.  116.  (Jacobs  v.  Ht/de,  1( 
Joum.,  N.  S.,  Exch.,  249).  [IToMfa,  J.-Suppos^" 
to  be  necessary  for  you  to  rely  on  the  7  «  8  yfln 
would  not  the  plea  be  bad  for  not  shewiiyj  tMt™ 
transaction  took  phice  after  the  pamng  of  t"**  r*J 
The  Court  will  take  judicial  notice  when  a  bW» 
passed,  but  not  when  a  foct  happened.]  1°  ^  ?J 
the  plea  must  be  taken  to  he  pUded  under  theiW 
statute,  and  the  date  is  material  as  shewing  it  to  mwi 
and  the  plea  is  good,  nnleas  the  tdaintiff  can  u>«*><fT 
80  for  as  affoeta  the  merits,  the  7  &  8  Vict  c9^"P^ 
the  6  &  6  Vict.  c.  116.  . . 

a  Pollociy  in  reply,  was  desired  to  confine  bimWJ" 


the  order :  and,  farther,  the  Court  cannot  look  ogw- 
the  record  to  decide  upon  the  materiality  of  tne  iw^ 
for  the  question  is,  not  whether  an  event  b/PP«°'T- 
a  particular  day,  but  whether  on  some  one  ^^hji 
before  a  particular  day.  In  Parkineon  v.  ^^^rZ2 
(2  Blan.  &  Gr.  329),  the  declaration  stated,  th«t»^ 
tofore,  to  wit,  on  the  Slat  May,  1826,  by  m  ^^^^ 
in  writing,  the  defendant's  testator  agree*^  Tr^i^ 
years  from  MMnmuMr  tiwn  next,  to  ^o^d 
bouses,  and  alleged  for  breach,  that  tkahoa«iH>^ 
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«f  tU  niit  (1830)  WW  ulmUt,  oon- 
gmj  te  tte  acntBait;  aad  the  Court  held  it  to  be 
■•■•■jPI^  oeswmi,  far  not ^Mwing Ui»t  two y«M» 
»ext  tfUf  the  making  of  the  woo* 
MMfcBM  tlnetd  ptTisQs  to  the  omuMsujemeait  in  the 
"■f;  "Mia^eaM  theeoobact  meand  upon  the 
MB  m      Rcori,  ii4  tbo  iaaa&m  of  tho  videlioet 
pnindind  tU  itaiEB<nt  of  the  date  of  tho 
[JTomIi,  J^The  maiority  of  the  jndgea  in 
B  to  ten  tikoagM  (fbr  than  mw  no  axr 
Otbat  the  defect  vaa  in  the  ahaanoeof  a 
at  vhea  Ui«  two  yteiB  began ;  bat  it  Menu  to 
mm  tfae  defect  WW,  itikts,  tkU  U  vaa  not  shewn  when 
A^wsit«Misaed.  The  dedaiation  waa  bad ;  and  the 
Ant&«Ctksia^iu]r,iNi{iney  be  oupoonded  in  this 
zMkil^rtmofthedate  of  the  agreement  is 
'~3tl,b«wwHbtDiii£Seient  in  bay  way,  as  not 
J  ahtn  the  twe  fan  mded/'J   IHm  defendant 
tekecenpcUtd  to eertainty  as  to  whkh  itatule 
m  waem,  a,     H  tbne  were  two  ordem— «ae 
ihtfiatfUdtlHetbeftiBdcrtheaacond.  IWit- 
-Ton    dm  toeoatand  that  a  material 
I  lud  ndirATidelieet  ia  not  tamHhle.1 
raatMH. aiat  tto  this  ia  a  good  plw,  if  the 
nfea  fto^a  Mid  UKk  dace  npoa  the  daya  npoo 
"  muani  to  hire  taken  place;  and  that 

Mtd.  Tbe  time,  thcnf€e«,aeeB»  to  me  to  be 
I  «vnKit,  ind  tnvemble.   The  effect  of  the 
STieLcJ^ilignotiiecenaiy  toconaidar. 
^/.-Itiiak  n  too.   A  laatarial  arenneDt, 
ihidndv4Tidelket,iBDet  be  prored  aalaid: 
eeaKoTiinB  r.BiueM  ahewa  that  a  matetiai 
m  sa&Hll;  illend  under  a  Tiddicct,  and 
■a  tttTBad,  la  tu  pieaent  caae  it  waa  ne- 
~ta  be  im^iit  the  traMaetione  alleged  in  the 
--^fha  «dcr  the  kw  applicable  t«  the  caae: 
™         m  BO  ether  waj  than  hj  the  data, 
^a^a,  tha^.  nateikL  That  date  Aaws  that 
»^ bitam tbe paaaing  of  tha  6  &  6  Tiet 
^^5?i*'?*8riet.e.9«;  ax eoneem  the  plea 

^^^^ito^J.-I  IB  rf  the  aama  opinion.   Since  the 
oaaa  ^Jkaa  i.Bum,  it  haanererbeen  danbted,  that 
«  Vwnaremr,  when  a  Tidalieat  oontaisa  a 
^"™^tl»taTermentia,  nererthdeai^  tra- 
I  think,  dotacoatMn  adiijeet  po- 
™t<itothedideof  the  tianwctions,  which 
ai  bafcnable.   The  doubt  which  haa 
""iT^  an  inmatcrial  avermeat  becomee 
•J—  withont  a  Tiddieet.  Whether 

'^¥S!^  JLS'^^T  OF  COHMOn  PLEAS 
VJMISK  lEGISTRATlOW  OF  TOTERS  ACT. 

(^Meni/>MMea). 

Cerum,  ApptBat,  Bamlett,  Heapondent.— JViw.  13. 

.A^fiy  Ao^ltortgtuor  in  Pomtrim — FrmkM 

1^nlifS\'^m  aato.8jW6,fc7: 18  aae.3,  c96; 

&<;  wmdBSf  7  Viet,  c  18,  *.  74. 
S,*  MmSer  tft  BiOd^Stcit^.mtabliM  mdm- 

£md,(tit  iWrlffw  eiany  far  whitk  had  ham  md- 
to  Urn  if  tin  Socitty),  to  ateure  the  momtklf 
J^^mad  ^  Uf*t  iawaieaj  the  i^xm  Us  Skmrm.  ^ 
g^tge  *^  Mmtgagt,  im^  eoaa  «f  Tkrm  tueeathe 
j\fait  hrS.  m  tkt  aaoNt^r  Piymmtt,  the  Sooia^ 
L!.  jaUr^  ^  ^  nlaia  Pmumm  tf  tie 
l^tsg^JnmnwenpmU.  B^imd  ntmr  made 
Safc  Will  all  ypwMidwi;  Aattilate^ 
/yajaiaift  aa  tt«  Faor,  rfiJ^Maf  >^  t*« 


•  VBdevCJ., 


fron 


■waiiar  raha  tftke  FirMi,redm»d 4t  Mm  40a»— 
Hddt  ^  B.  hmd  met  firm  Ltmd  er  Ttummf 
Vaha  tf  hfthe  Ymr^  mhom  aU  Ckmrgm,  wiOim 
the  Mtemmff  o/Q Stm.ef  e.7 i  mmd^  tim^^are,  wm ntt 
mOkltdf  OT  Mortgagor  m  Ptaanmom,  to  ha  ragiattrei  m 
a  Comatg  Votary  aat^w  6^7  Ked.  &  IB,  a.  74. 
Gaaaw— At  a  ooort  held  uv  the  lariidon  of  the  liat  of 
Tatea  Ibr  the  paridi  of  Sptingfidd,  the  28th  September 
1MB.  Bobart  Bartlett  objaatod  to  the  nme  vi  Gecifi 
BncHM  beiiig  ntaiaed  upCHi  the  liit  of  votcra,  in  reqiaet 
ci  property  mtoate  withm  the  a^  paridu  The  voteiv 
Goorge  Broc^  ie  a  member  of  the  aociety  called  the 
Chelmsford  and  Eanx  Binldiag  and  InTeatment  So- 
ciety, eatablidud  under  the  piDTia<wa  of  the  act,  6  &  7 
WiU.4^e.3S,iawhiefa  be  held  one  ahare  and  a  halt 
Each  ahaze  obligee  tiu  ahazeliolder  to  the  paymeitt  of 
lOfl.  per  calendar  menth.  More  than  aix  montha  p» 
Tiona  to  the  31st  July,  1848,  the  Toter  became  the  pnr- 
efaaaer  in  fee  aimftle  td  a  cottage  and  garden,  ralae  M, 
per  annum,  formerly  part  cf  Son  fidd,  in  tbe  pariah  of 
Sprii^eld,  and  he  xeudaa  in  the  aaid  pariah.  The 
aodaty  adTaaeed  the  purehaae-money,  6o£,  and  tha 
Totw  mortgaged  the  aaid  cottage  and  garden  to  tta  a>- 
daty,  to  aeeure  tha  paymant  liacMniiy  doe  upon  hii 
duna^  Tiz.  per  nionth  toiag  the  odatanee  of  tha 
aociety;  and,  by  virtna  of  the  ara  mwtMe.  the  aode^ 
are  eatitled,  apoa  fiUlnn  jm^maat  by  the  roier  nr 
three  aacceaaiTa  moatha  of  uie  mount  due  upon  hia 
diarea^  to  enter  upon  and  retain  poaaeanion  of  the  pr^ 
miaea  till  the  arreaia  are  paid ;  but,  until  each  defralt, 
the  Toter  is  to  enjoy  the  propwiy.  Tbe  rotcr  haa  aoTer 
bean  a  deianlter  m  makmg  hia  p^ymanta.  The  roCar 
ia  cBktitled  to  redeem  the  aaid  premiaea  lh>m  the  add 
mortgage,  bypqrnant  of  the  whole  anm  which  the 
meatnly  paynaents  npoai  hia  afaarea  will  amount  to  up 
Oa  time  when  the  aoda^  ahall  be  diMdred,  witheat 
any  other  payment  of  pnndpal;  bat  aoAlng  ia  atatad 
as  to  the  period  during  whloi  the  aodety  ia  to  ezlaL 
Thefnndaof  tha  aodety  ariaa  «nt  of  tha  monthlv  pw- 
menta  by  the  membera,  and  the  loads  are  held  for  toe 
benefit  of  the  memben,  in  prop<Hiion  to  the  number 
of  their  diana.  Tbe  preaent  nine  of  each  diare  is 
372.  \6*.  9d.;  bat  there  ia  no  proof  what  ia  the  whole 
amoant  of  the  funds  of  the  aociety,  or  how  mudi  of  the 
funds  ia  inreated  in  mortgagee  of  the  property  of  the 
members,  or  bow  the  reat  of  tbe  fnnda  are  inrcated,  or 
what  IB  the  number  of  aharea^  or  what  is  the  number  of 
the  memben  of  the  aodety.  On  the  part  of  the  re- 
afwndeut  it  waa  contended,  that  the  arrangement  b^ 
twecn  &e  TOter  and  the  building  aodety  ia  in  aabatMiee 
and  ^«et  a  mortg^;e,  whai^y  tha  amount  adTaaeed 
aad  the  intoast  were  aaeoiaa,aBd  made  pajaUaW 
aMBtUy  inatdmenta.  On  tbe  past  of  tbe  appdlant  tt 
waa  eontanded,  that  faumudi  aa  the  j^yaMta  oa  the 
riiMieaomudtuttngUwfuada  of  the  society  are  held  ibr 
tbe  benefit  of  the  members,  tbe  annual  rahie  of  the 
Toter*8  property  ia  net  diminiibad  by  the  payments 
with  which  it  u  diaiged.  It  was  alao  oontended,  that 
no  iateraat  was  payable  on  the  loan,  and  the  sooieta^ 
had  no  cldm  on  tbe  rents  until  the  roter  had  made 
three  Bnoceanre  defaults  in  his  parents;  and  that 
there  was.  therefore,  no  dia^udifying  charge.  The 
BevisiDg  Barriater  waa  of  opinion  that  tJie  annud  value 
of  the  Toter'a  property,  viz.  Bl.  per  annum,  was  reduoed 
by  the  charge  of  1^.  per  month  bdow  the  amount  of 
40a.  per  annum ;  and  he  eased  hia  name  from  the  liat 
ofToten.  If  the  Court  ahoald  be  of  opinion  that  tbe 
voter  baa  a  fireehdd  iateraat  in  the  oott^  and  land, 
amonntiar  to  40if.  pv  ananm,  Ua  name  ia  to  be  r^ 
stored ;  ouicrwiae,  ft  ia  to  lemdn  ensed  from  the  fiaC 
The  casea  of  four  claimanta  were  decided  on  the  aame 
pointa  of  law,  and  were  eonsoUdated  with  the  prineipd 


JiirH  Saijt.  for  the  ^peUaat.^The  claimant  in 
aiacawfaeB(ttledtoTCia^aadaratrt.aHan.6,  e.7. 
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as  a  person  who  has  free  land  or  teaement  to  the  value 
of  4uir.  by  the  year  at  the  leasts  above  all  chai:^.  The 
deed  whenby,  as  the  respondent  contoids,  this  annoal 
value  is  zednced,  the  case  teeats  as  a  mortgsge  in  the 
nsnal  form:  that  is  the  most  nnbvoniable  view  for  the 
appellant.  But,  first,  supposing  it  to  be  so,  the  appel- 
lant is  still  entitled  to  vote^  as  mortgagor  in  Ktual 
possession,  nnder  6  &  7  Vict.  c.  18,  s.  74.  Bnt,  secondly, 
this  is  not  an  ordinary  mortgage.  The  Bnildlng  So- 
cieties Act  (6  &  7  WQl.  4,  c.  32,  s.  3)  empowers  any 
such  society,  "  in  and  by  their  rules,  to  describe  the 
form  of  the  mortgage  which  may  be  necessary"  &c. 
The  rules  of  this  society  are  not  given  in  the  case,  nor 
is  it  stated  whether  or  not  the  mortgage-deed  was  in 
the  usual  form,  or  whether  it  conveyed  the  legal  estate 
or  not.  It  appears,  however,  that  the  societv  are  not 
entitled  to  enter  upon  the  premises,  until  lulnre  of 
payment  by  the  appellant  for  three  successive  months 
of  the  amount  due  upon  his  shares.  Default  has  never 
been  made ;  there  Is,  therefore,  no  right  of  entry  at 
present  existing,  nor  an^  sum  accruing  due,  which  can 
now  be  taken  in  reduction  of  the  claimant's  interest  in 
the  land.  And,  thirdly,  the  principal  sum  advanced 
will  nevOT  be  due,  which  distinguisnes  this  from  the 
ordinary  case  of  a  mortgaj^.  The  charge  upon  the 
property  is  future  and  contingent,  in  the  nature  of  a 
T«it-charge  or  an  annuity ;  or  the  appellant  ma^  be 
8ud  to  have  a  fee  simple  defeauble  upon  a  condition 
subsequent,  in  respect  of  which  he  is  clearly  entitled  to 
vote,  nnder  stat.  8  Hen.  6,  c.  7. 

Baddelqrj  for  the  respondent. — First,  it  is  sufficiently 
shewn  to  the  Court  that  the  deed  in  question  was  a 
mortgage.  It  is  so  termed  by  the  Uevisiog  Barrister, 
who  also  states  tint  them  ii  a  right  of  entry  in  the 
mortoagees;  and  the  Court  will  presume  that  the  deed 
was  m  the  usual  form,  with  the  usual  powers  and  inci- 
dents of  a  mortgage.  This  is  also  evident  from  the 
laoffuage  of  aecta.  1  and  fi  of  the  Building  Societies  Act 
itself.  It  is  clear  that  Uie  property  was  conveyed  as  a 
security  for  the  repayment  of  a  sum  certain ;  *for  it  is 
stated,  that  the  mortgagor  may  redeem  upon  payment 
of  that  sum,  though  no  rule  is  given  by  which  we  can 
compute  it.  What  may  eventuuly  become  of  the  prin- 
cipal is  immaterial.  Secondly,  the  case  of  Motu^r  v. 
Baier  ^17  Law  Jonm.,  N.  S.,  Chanc,  257)  also  shews 
that  this  is  to  be  considered  as  the  case  of  an  ordinary 
mortgage,  and  that  the  chane  is  an  immediate  one.  It 
is  now  actually  operating;  the  16«.  accrue  due  month 
by  month,  and  in  the  course  of  the  year  those  monthly 
paymenta  exceed  the  whole  annoal  value  of  tiie  land : 
therefore,  the  appellant  has  not  a  freehold  of  the  annual 
value  of  40f.  above  all  chaiges.  The  stat.  6  &  7  Vict, 
c.  18,  8. 74,  has  made  no  reduction  in  the  amount  of 
qualification  requisite  to  confer  a  vote,  whether  the 
clmmant  be  mortgagor  or  not.  The  same  words,  as  to 
the  right  of  mortgagors,  are  to  be  found  in  the  7  &  8 
Will.  3,  c.  25,  s.  7 ;  and,  unless  it  can  beshewn  that  the 
statute  of  Victoria  makes  some  difference,  no  question 
can  arise.  [fVilliamsy  J.— Is  that  sol  The  Reform 
Act  (sect.  28)  is  a  re-enactment  of  the  7  &  8  Will.  3, 
c.  25, 8. 7 ;  and  the  6  &  7  Vict.  c.  18,  s.  74,  ezplmns  the 
23rd  seotum  of  the  Reform  Act.]  The  sections  referred 
to  in  the  three  statutes  are  in  el^t  the  same.  Cases 
decided  by  the  committees  of  the  Bouse  of  Commons, 
on  the  question  of  reduction  by  mortgage,  are  to  be 
found  in  Rogeis  on  Elections,  6tn  ed.,  160.  TAe  Bed- 
fordshire Committee  (2  Lnders,  469)  came  to  a  resolu- 
tion that  the  interest  of  a  mortgage,  (which  is  charged 
upon  the  estate  in  right  of  which  the  voter  voted), 
being  established  by  evidence,  so  as  to  reduce  the 
value  of  the  estate  to  leas  than  40#.  per  annum,  in- 
validates the  vote.  To  the  same  effect  was  the  resolu- 
tion by  7%e  Middlesex  Committee^  (2  Peck,  103);  and 
the  case  of  Wetherell  v.  ifa/^  (Ueywood,  Counties, 
14ff),  in  whieh  tiu  quertion  tumeiiL  upon  tlu  qnalificft- 


tion  required  by  the  Game  Laws,  Ulnrtntes  thii  p«o| 
But  tiie  strongest  authority  to  shew  the  intention  of  th 
Ijegislature,  and  the  meaning  of  "  ehaiges"  in  8  Heii,1 
c.  7,  is  the  declaration  which  the  28  Geo.  3,  e.  36,  at 
requires  ^e  voter  at  a  county  election  to  udc^  "tlu 
he  really  and  truly  haa  an  estate  of  the  clesi  yeiri 
value  of  40r.,  over  and  above  the  interest  of  any  mm 
secured  by  mortgage  upon  it,  and  over  and  aboTsi 
rents  and  outgoings  payable  out  of,  or  in  respeet  itf, 
eeXA  estate,  other  than'Parliamentaiy,  pubhc^vpir 
chial  taxes."  It  is  difficult  to  see  liow  the  ^ipeQa 
could  make  that  declaration. 

Byleif  Serjt.,  in  reply. — The  cases  cited  ftm  Roga 
on  Elections  are  not  controverted.  The  monthlj  pt; 
ment  in  this  case  is  not  a  payment  of  iDteRtt;n 
those  cases,  therefore,  do  not  apply,  [itfbiils, 
all  events,  he  is  to  make  certam  monthly  iHtym 
(amounting  in  the  whole  to  0/.  a  year)  in  niscspiii 
as  mor^a^.  Do  not  those  payments  come  witt 
the  terms  of  the  declaration  required  to  be  nude  I 
28  Geo.  3,  c.  36,  s.  6  7  The  ai^tdhuit  will  hsn 
very  good  vote  when  the  society  is  dissolved-  but 
can  hardly  be  said  that  he  has  one  now.]  If  be 
mortgagor,  he  is  also  one  of  the  mortgagee^  bein| 
member  of  the  society ;  and  the  amount  of  bis  inter 
as  mortgagee  is  not  stated  in  the  case,  nor  is  it  abe 
in  what  way  his  qualification  is  reduced  below  4, 
IMaide^  J.— If  the  appellant  wishes  it,  the  esse  eaa 
amended  in  that  particnlar.] 

WiLDB,  C.  J.— The  Revising  Barrister,  I  thiok,  a 
come  to  a  right  conclusion  of  law,  which  concluin 
founded  on  certain  facta  within  his  jurisdiction  to  fin 
and  which  he  has  rightly  found.  It  bss  bm 
upon  us  to  conuder  irtiat  may  be  the  foture  condiUi 
of  these  parties,  and  what  cironmatanoes  may  hereifl 
arise  to  affect  their  interests.  But  it  does  not  iMmi 
me  to  be  very  material  to  do  so.  The  qaestioni^wbi 
ther,  on  the  day  of  registration,  the  clainisnt  w«i  a 
position  to  be  entitled  to  be  registered  as  a  voter.  U 
right  depended  upon  his  having  been  in  possesaon,  f 
a  certain  statutable  period,  of  an  estate  in  wbicb  he  ai 
an  interest  of  40».  a  year.  Now,  during  that  peno 
he  had,  as  a  matter  of  fact,  paid  16#.  a  month  in  re^ 
of  what  is  termed  a  mort^e  on  his  estate. 
no  doubt,  may  be  of  vanous  descriptiona;_bnt^*iU 
same  time,  an  instrument  of  a  g^ven  form  is  gew«iu 
known  as  a  mortgage;  andlthinktheLegislstaRian 
be  taken  to  have  used  the  term  In  that  its^ 
sense.  Then  the  question  is,  (as  the  slat  Hen.  fip* 
the  right  of  voting  to  a  person  having  free  land  or  t« 
ment  to  the  value  of  40f .  by  the  year  at  the  leas^  «» 
all  chai^),  what  is  meant  to  be  included  under  u 
word  '*  chai^l"  That  word  appeals  to  lia^^  r***|' 
judicial  interpretation  in  several  instances,  and  to  Wi 
been  understood  as  including  interest  on  a  w^ngi* 
As  the  object  of  the  law  was  to  ascertain  that  the  pew 
derived  a  certain  sum  of  money  from  the 
was  supposed  to  bespeak  a  given  situation  m  soo  j 
entitling  him  to  vote,  one  looks  to  see  thffleW 
ments  operate.  Now,  if  a  man,  as  often  " 
60*.  with  one  hand,  pays  30*.  with  the  o*"*!*}  ^JJ 
he  cannot  be  said  to  have  the  quantum  of 
the  statute  reqnind  as  a  qualification  to  '""''.^ 
though  these  payments  may  not  in  one  senw  bwch 
fall  witiUn  the  description  of  a  charse  upon  the  «w; 
yet  they  so  ftr  operate  in  diminishing  t"«.^""'T!,! 
interest  in  it  aa  to  displace  him  from  that  po3ition«i^ 
would  entitle  him  to  vot^.  The  stat.  28  G^;  ^ 
did  not  propose  to  vary  the  right  of  voting,  bat  to»|^ 
into  effect  the  stat.  Hen.  6.  Expanding  and  atau^ 
the  word  "  charges,"  it  compels  a  peiaon  to  t*"** "XJ 
or  declaration  "  that  he  possesses  an  estate  of  tW'JJ^ 
yearly  value  of  40«.  over  and  above  the 
mortgage."  Since  that  statute,  it  is  pv'ff^^/jj^ 
that  t£s  deelantion  is  a  oondition  pnoedeat  w  ■» 


Digitized  by 


Google 


THE  JUBIST. 


^MtiMtodiimasaToter;  and  if  the  clamant 
**         ^  deckraUon,  how  could  the 
«n*ijBiiti*er«y  be  was  enUUed  tobe  K«iJrtend? 

itatoteit  which  do  not  propose 

JJ^kwbwnftiUTappriwdof  a*  aatnnofthe 
*  ihidi  eoniiemd  thai  right— that  1^  the  poeeee- 
5»  o(  u  Mtate  of  the  veariy  Talm  of  40$.  aboTO  aU 
*wK"«cpi«i»dbyetat.Geo.3.  Saehwasthe 
■^WM^und  kotMsdent  to  the  Refonn  Act;  and 
■•Hill  iM  my  lahiequuit  statute  has  altered  it. 
«IU iiaii,igppon  that  thi«  be  a  charge,  stiU  the 
*  »wt.  e.  la,  1.74,  entitles  the  claimant  to  rote  as 
SJW*.  B«t  that  statute  did  not  intend  to  gife 
yertjUar  of  &  freduld  a  different  right  of  Tothig 
52  "f.*^  ^  preTiondy  had.   It  left  him,  in? 
'^■^wtBribj  technical  difficulties  as  to  the  quality 
^saodiM  by  the  execution  of  the  mort- 
ngMtttkmrin;  boLMtothequantityofhls interest, 
L    2r~™««flr»hs  TO  before   His  being  mort- 
*  is  DO  objection  to  his  TOte,  pro- 

.  WM'.wffiaent  peconiuy  Intanst  in  the  es- 

^  ^  qnaUfioation.  He  must 
^»  iirt*^idttHion  reqniied  by  stat  Geo.  3, 
J«ik»a«jtaigorornot,  that  he  has  an  interest 
^«s.«jw  jj(c«ie  finds,  that  there  is  a  chaige 
.?i  J"  »l"ch  reduces  his  interest 

Jtsr.  I  think,  therefore,  that  the 
gwjJ  iitaditledtoTote.   It  appears  by  the 

^•JJ^imditionfor  considering  the  mortgage  to 
'?^,'*!*^  fan  sn  ordinarr  mortgage.  The 
■IL  »» ">  equity, a  charge 

ffZ«f!t^''^ P*y  J»  isentitled 
^■«w»ttiH«Tiy.dtohiiD;  or.auppodngnore-con- 

^^to  Ujespmtof  the  Uw,  (which  is,  that 
-rThi  benefid^  intewst  to  the 

Z^lJr be  entiUed  toayote),  if  he  has 
3S!!lS*!?'  *  "  incurred  an  annual 

Tf  thesmmi  ralue  of  it,  he  cannot  be 
.  entities  him  to  be 


mid  u 


USi^JL  .X"  <ieciaion  of  the  Rerising 
'™wwSthe«^beconfinned.  " 
tti2!4?^CI:!?.*'*«"»nae  opinion;  andldonot 
tmCmt!^  ™  "rtention  of  the  statate  of  Vio- 
»w*a  Stil^""?""^  requisite  to  confer 

^^rmmSZl^'  ******  P»J^«nU  are  not  a 
tmmi  I  iL_  ^"^  on  pnnctpl^  and  upon  t^ 

refered  lo,  they  most  be 
,",5**%the  preaenteWmMl  to  be  re- 


^^yj|»«>iiilt  tiiath.  i«  not  entitiedto 
mm  Mm,  2  ''"^  ****  »ortg«gor  in  poe- 
Aftnmdju  ^®  mortgagee,  clearly  are 
^^'T'Wtfinining  the  question,  when  two 
rtrtTT  *  ™>oW  interest  in  the  same 
rflig  JJJ*  'ttnisB  the  rittht  of  Toting  in  re- 
t  Rr  ^  *°  equitable,  and,  therefore,  in 
P«»on  in  actual  poe- 


W,  in  the  land ;  what  tbftt  must 

Saa^  H«>*-  ^  deelara- 

»  G«?,  J"?>  to  make  by  the  stat. 

Wni- 5.-  *^  he  has  an  estate  <ythe  dear 
WSr*  I  therefore,  that,  in  bo 

■Mb  L  ffi"*  *^     ■  *M  land 

L,  I .  "  V  «e  appellant,  and  not  to  be  received 
^*«MB««)B»  years,  and  during  the  material 
"^utbitfer  which  he  claimed  to  be  registered,  it 

"    ■  Fhis 
that 


^kdnjoetaj  in  estimating  the  annual  value  of 
Mriii  It  it  Mid,  that  the  ease  does  not  shew  how  t^ 
^^hAmm     qualification  below  40r.,  as  the  ap- 
?w«fetb  JDOrtgsgor  and  mortgagee.  The  case 


might  be  amended  in  that  respect,  but  my  Awther 
Byles,  knowing  how  the  ftctsstand,  prudenti^  declines 
making  the  amendment  We  roust,  therefore,  assume 
that  this  payment  would  reduce  his  interest  in  the  land 
belowdOr.  That  being  so,  I  think  he  ia  not  entitled  to 
be  rMistered  as  a  40*.  freeliolder. 

wiuxaiu^  J.— I  am  of  the  same  opinion.  At  first, 
I  had  some  diffienlty  in  understanding  on  what  prin- 
ciple the  stat.  28  Geo.  3  aasnmes  that  payment  of  in- 
terest on  a  mortgsge  is  a  charge  upon  the  land  within 
the  meaning  of  uic  stat.  8  Hen.  6.  Bat,  as  the  Legifr- 
latun  has  declared  it  to  be  bo,  I  think  we  cannot  escape 
from  the  ooncluMon  that  the  monthly  payments,  in  this 
case,  are  a  charge  within  the  meaning  of'^  the  latter  sta- 
tute; and  that  the  appellant  is  not,  therefore,  mort> 
gufor  in  possession  of  a  freehold  estoto  of  the  annual 
vidue  of  40r.,  dear  of  all  ohaigea.— Z>eeMo«  eomjinui. 


COURT  OF  EXCHEQUER. 
SITTINGS  IN  BANC  AFTER  HILARY  TERM. 
Wood  v.  Peeet.— JW.  10. 

Ootm^  Oomt—9  Sf  10  Fict.  c.  95,  a.  63, 128, 12d— Oufa. 

WhMv  One  Item  m  a  TraeUmum*a  BUI  eotuUting  of 
Item  to  cotmeeted  to^etier  at  to  form  One  *'  Caute 
Aetton"  tmMtM  the  GSrd  Section  M«  9  ^  10  Viet, 
e.  95,  ofl  etaootmdad  hf  lAis  Court  in  Grimbly  r.  Ack- 
royd,  (1  &ek.  Sep.  479;  12  Jiw.  357),  ariaee  wUAin 
the  Juriedietim  of  a  Comty  Qmrtt  the  Cante  of  Action 
in  som»  mtOtrieU  Point  arm$  within  that  JurudietioHf 
and  a«  Sm»eHor  Com  hat  not  eonenmnt  Jmitdietion 
mdot  tho  iSSth  Section. 

In  an  Action  brought  m  tkia  Omrt  on  a  TaUoi't  Bill  for 
ktt  than  201..  tie  Plaint^  retided  and  carried  on  hit 
Butinett  within  the  Juriedi^im  of  the  Ccm^  Court  of 
a,  and  within  Twentif  MiUt  of  the  Dej^ndant;  Me 
Defendant  ruided  within  the  Jnritdictim  of  the  dtrnty 
Cowi  ofB.  and  carried  on  hie  Butineu  within  that  of 
W.  AU  the  Work  wat  done  at  the  PUUnt^t  Red- 
denee;  and  at  to  7%ree  Item  of  the  Demand,  the  Order 
wat  given  and  Ooodt  delivered  at  the  Betidenee  of  Me 
Defendant;  at  to  Ten  otha-t  the  Ordert  and 
the  Ooodt  ddivered  at  hit  Place  of  Bntinett;  while  m 
one  Cate  the  Order  wat  given  and  the  Ooodt  ddivered 
at  the  PUnnt^t  Betidenee;  the  Plaintif  having  re- 
covered the  Awmmt  claimed— SeU,  that  the  fSSwMrior 
Comi  had  no  oonmreiU  Jnritdietton  with  the  Oomt^ 
OonHmderthtl2aihSeetion^tie9^lO  Vkt.e,W, 
and  eoneepmtfy  that  the  129th  Sielion  oeotaled  to  do- 
privthimqfOoeti. 

In  this  which  was  an  action  on  contract  to  reoorer 
a  sum  of  less  than  20/.,  the  jury  having  found  for 
the  plaintiff,  a  rule  was  obtained  under  the  129tii 
section  of  the  9  &  10  Viet,  c  95,  to  deprive  him  of 
coets,  on  the  ground  that  he  ought  to  have  sued  in  the 
county  and  not  in  a  superior  court.  In  Michaelmas 
Term  canse  was  shewn  by  Watton,  and  Badd^gr  was 
heard  in  support  of  the  rule.  The  whole  case  appears 
from  the  judgment;  and  it  will  be  sufficient  to  mention 
the  sathoritiea  referred  to,  viz.  In  reActr^.  (1  Excb. 
Rep.  479);  S.  C,  nom.  Grimbly  v.  Aehrwd,  (12  Jur. 
357);  Butler  v.  Conuy,  (17  Law  Joum.,  N.  S.,  £xch., 
265);  Huffhet  r.  Lemijf^  (5  Mee.  &  W.  183);  Bao.  Abr. 
"  Court,"  (D.);  and  the  rules  on  tiie  construction  of 
sUtntss  in  WUiMA  r.  Talboit,  (Plowd.  £9). 

Our.  ad^,  vuU. 

The  judgment  of  the  Court,  consisting  of  Pollock, 
C.  B.,  Parke,  Aldeison,  and  Flatt,  BB.,  was  now  de- 
livered by 

AxDBBsoir,  B. — This  was  an  application  to  the  Court 
for  a  rule  that  the  plaintiff  should  have  judgment  for 
his  debt  recovered  in  this  cause  without  costa,  on  the 
ground  that  he  had  sued  in  this  court  when  the  cause 
of  action  had  axisen,  wholly  or  in  some  matexial  point, 
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witkim  the  jmudiotiAB  «f  the  Small  Debia  Court  of 
BBomptoD,  within  iriiidi  jnriBdiction  the  defendant 
imiwidMit 

The  qtMstioB  originallj  ohiic  ib  the  Lonr  Vacation 
b«f(H«  me  at  chamben,  when  I  ordered  the  furtfaw 
proceedings,  on  payment  of  the  debt  to  the  plaindfi^  to 
be  stayed  till  the  tonrth  day  of  Michaelmas  Tezm. 

The  &ct8  of  the  oaee  as  they  aroear  on  the  affidarits 
are  theae:— The  plaintifF  waa  a  tulor,  who  resided  and 
ouried  mi  his  bnrineia  in  Chapel-etxeet,  PentonTill& 
Idingto^  within  the  jorisdiction  of  the  ClMrkenwdl 
County  Conrt.  The  defendant  waa  a  hair-draaaa*  and 
perfumer  reriding  within  the  jaiisdicti<Hi  of  the  Bromp- 
ton  Connty  Court,  ai^  catryi^  on  hi*  boMnesa  at  the 
Borlington-aTcade,  within  the  juiisdietion  of  the  West- 
minater  County  Court.  The  plainUff's  demand  is  for 
the  amount  of  a  bill  containinr  ▼arieaa  iteme  of  clothes 
made  for  and  auppUed  to  the  defendant.  As  to  three 
of  the  Itenia  of  the  plaintiff's  bill  the  orders  for  them 
ware  given  and  the  goods  delirered  at  tlu  defendant's 
reriduoe  within  the  Btompton  jurisdiction  and  the 
work  done  at  the  plaintiff's  residence.  As  to  ten  other 
items  the  orders  were  given  and  the  goods  delivered  at 
the  Burlington-areade  and  the  work  done  at  the  plain- 
tiff's residence.  And  in  one  ease  both  the  order  was 
given  and  the  work  done  and  goods  delivered  at  the 
pluntiff*B  residence. 

The  question  then  ia  whether  under  the  128th  seo- 
Uon  of  the  9  &  10  Vict,  c  95,  this  Court  had  a  concnr- 
rent  jurisdiction  in  this  matter.  Here  the  plaintiff 
dwells  within  twenty  miles  of  the  defendant,  and  the 
qneation  ia  i^iether  the  caoaes  of  action  aroee^  wholly 
or  in  some  material  poin^  within  the  jorisdietiou  of  the 
County  Conrt  of  Brampton  where  the  defendrnt  re- 
Mded  or  of  Westminstor  where  he  carried  on  hia  In^- 
noH^  when  tiiia  aetim  waa  broaght. 

It  seeoM  dear  that  if  each  of  the  items  is  to  be  treated 
aa  eonstituttng  a  separate  caose  of  action  one  whole 
oanae  of  action  arose  out  of  either  jnriadiction,  and  then 
U  would  seem  to  foUow  that  the  superior  court  waa  tike 
only  conrt  in  which  the  whole  demand  could  be  reoo- 
Traed  in  one  action. 

But  we  think  this  must  be  determined  in  confermity 
with  the  rule  laid  down  by  this  Court  in  Re  AetrtyS, 
(1  Exeh.  Ren.  479;  12  Jnr.  3S7).  We  there  laid  it 
down  that  where  a  tradeunan  has  a  bill  agunst  a  party 
fer  any  amount  in  which  the  items  are  so  connected 
together  that  it  wpeara  that  the  dealing  Is  not  intended 
to  terminate  wiu  one  eontraet.  hut  to  be  continuous 
io  tiiat  one  itMa  if  not  p^  shaU  be  nidted  wiA  another 
and  form  one  continnoua  demand,  the  whole  t(^ther 
form  but  one  cause  of  action  and  cannot  be  divided. 
In  other  words  we  held  that  the  words  **caaae  of  ac- 
ti<Hi**  UL  this  act  of  Parliament  meant  "caose  of 
we  aetimi,'*  and  were  not  to  be  limited  to  an  action 
npon  one  separate  contract.  Now  hare  the  items  in 
thisbUl  are  thus  connected  together,  and  the  whole  bill 
forms  one  cause  of  action.  Then  if  so  it  follows  that  it 
is  a  cause  of  action  not  wholly  ocenrriag  withhi  the 
jurisdiction  of  the  Connty  Court  either  of  Brompt<« 
or  of  Westminster,  for  a  part  of  it  occurs  vrithin  ^e 
jurisdiction  of  Clerkenwell  where  the  defendant  neither 
nridei  nor  carries  on  hhi  bunneas.  But  does  it  arise  in 
■oue  material  poiiU  within  the  two  first  jnriadictions,  or 
dtherofthamt  We  think  it  does,  and  we  are  disoMed 
to  de'ermine  the  raestlon  by  laying  down  some  deonite 
rale  which  may  be  easily  acted  npon,  and  to  hold  that 
if  any  one  item  ariaea  within  tiie  jurisdiction  of  a  connty 
oonrt  in  such  a  lull  as  this  the  cause  of  actioa  in  aooM 
material  point  arises  within  that  jnrisdiction.  In  this 
case  therefore,  as  the  superior  Court  has  no  concurrent 
jurisdiction  under  the  128th  section  the  case  fells  within 
the  120th  section  of  the  not,  and  this  mis  must  he  made 
abiolute^Aife  aiwAilib 


CROWN  CASES  RESERVED. 
COURT  OF  CBJUIMAL  AFPBAL.-Hnw  Tna. 
[B^bn  LoBD  DainuH,  C.  J.,  Pabkb,  B.,  Aumm^] 
GounuN,  J.,  amd  Colkbidos,  J.I 
Bno.  V.  WATBB8.-^aii.  SO. 
Dneripthm  «/  Ii^ftm4  Two  Dojft  M^Mit^atmm 


A  Priaomr  wm  wsfaSil  ^ti«  JfaisfaiyWw  tfm  i 
yimt  Fmab  CSUU,  on  ok  fitdielmmt  wkiA  lUiii 
DeaAtoktmitm  imMilfEtpoma^mlunisfAtai 
bteame  mortal^  ehOiedf/rmem,  mtd  bmmihed:~Bl 
that  at  (As  Dliiitt  wa$  attriimtabU  f  as  Att^M 
/m»mie6f  Uwumteuaan^  implied  mi  9t 

ofmih  tender  amd  feMmm  miehe  immflm 
to  tmie  Gore  ofken^, 

'*Not  named"  i»  a  aood  DtBeHpHam  efatwimtH 
InfmUOMd. 

The  prisoner  waa  tried  before  Baroo  RoU^  >t 

Central  Criminal  Court,  in  the  December  Seanon, « 

charge  of  murder.   The  first  count  <^  the  iadiebiie 

chaned,  that  the  prisoner  "  on  and  upon  a  certaio  i 

fant  female  eUM,  bom  of  the  body  of  her,  the  aUd  Sa 

Waters,  and  of  tnder  ase,  to  wit,  <tf  Aent  (Ju  tft 

two  dayl^  and  not  naurac^  feleiuonslyand  witfidli^t 

of  hmt  maHee  aforethought,  did  make  an  asualtr  ■ 

it  tiien  w«it  on  to  dwrge  that  she  caased  the  oM 

take  poison,  and  so  murdered  her.   The  seemd  eoa 

of  tiie  indictment  was  aa  follows:-— ''And  the  jm 

aforesaid,  upon  th^  oath  aforesaid,  do  further  prem 

that  the  said  Sarah  Waters,  aAerwanb,  to  wit,  oo  ti 

day  and  year  aforesaid,  with  force  and  anaa,  at  tb 

parish  aforesaid,  in  the  county  aforesaid,  and  vitU 

the  jnriadictaon  of  the  said  Court,  in  and  apoa  the  ai 

infent  female  child  so  bom  of  the  body  of  tier,  theal 

Sarah  Waters,  and  not  named  as  i^ieaaid,  ia  thepMC 

of  God  and  our  said  lady  the  Queen  then  aadMP 

being,  fedonionalj,  wiUblljr,  and  of  lur  malioe  Me 

thoaght,  did  make  aa  aasanlt ;  and  that  she,  tba  w 

Sarah  Waters,  wUh  both  her  hands  the  said  iaha 

female  child,  in  and  upon  a  oertain  he^>  of  durt  as 

ashes  there  ritnate  and  beiiw  in  the  ofea  tar,  wm 

feloniously,  wilfully,  and  of  her  malice  aferethmg^ 

did  cast  and  throw,  and  that  the  said  Sanh  W»tm 

feloniously,  wilfullV,  and  of  her  malice  i*mtlwMM 

did  then  and  thcve  leave  the  said  infimt  female  u 

and  upon  the  said  heq>  of  dost  and  adies  >»  ^  ^ 

air  there  as  aforesaid,  exposed  to  the  cold  ur,  for  a  kn 

apace  of  tim<^  to  wi^  for  the  space  of  twelve  hoiuM 

means  of  which  said  exposure  to  the  oold  air  •> 

said,  the  said  infent  female  child  became  >°o^ 

chilled,  benumbed,  and  frozen  in  her  body,  of  ww^ 

said  exposure  to  tiie  cold  ^  and  of  the  nww  (ib^ 

benumbing,  and  fraesuHT  in  her  body  tboeby  mm 

sioned,  the  said  infiutlemalo  ehUd  tiien  and  tb« 

died.  And  so  the  toron  aforewid,  upon  theu-  oau 

aforesaid,  do  aay,  that  the  said  Sarah  Waters  the  w 

infent  female  chUd,  in  manner  and  fbm  last  im 

mentioned,  feloniously,  wUfully,  and  of  her  naW 

aforethought,  did  kill  and  murder,  against  the  ^Sf*" 

our  said  lady  the  Queen,  her  crown  and  dignity- 

priaoner  was  also  charged  npm  the  eoroaer  s  is^ 

tion,  which  charged,  **  that  Sarah  Waters,  late  of  u« 

parish  of  Saint  Ma^,  Whitecbapel,  fa  the  w^vj 

Middlesex,  on  the  21st  day  of  November,  «»  "•jT 

aforesaid,  at  tin  parish  last  aforesaid,  in  the  won? 

aforesaid,  the  said  female  child  from  her  ^hj^.^ 

providence  of  God,  did  bring  forth 

said  Sarah  WatezL  not  having  tiie  fear  of  God  tm^ 

hor  eyes,  but  bsinr  mond  «ul  ssdaced  by  ^ff^j 

tion  of  the  dev^iStorwasds,  to  wit,  on  the  «>"J  *■/ 

November,  fa  tiu  year  aforesai^  at  the  said 

Sec,  fa  the  county  aforesaid,  and  witiiin  the  janw"^ 

tion  of  the  said  Central  Criming  Coart,  u  '^■^Xi 

tiM said fomale child,  so aUve and  i^^ffUmfLS 
■ad  of  oni  a^  Mr  the  Qaeen  tbsB  and  u«« 
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MoBHul;,  wilfully,  ud  ^her  nwlice  aforetboiight,  did 
~  »  u  UHBh;  ind  Uut  the  wd  Sarah  Wstm  th« 
iwnale  •»  bctn;  klire,  then  and  then  did 
and  ourj  to  a  certain  dung-hole,  in  a  certain 
tbeR  sitaatc,  and  the  aaid  feimde  child,  ao  being 
Um  ud  tlttre  fekHuowlv,  wilfolly,  and  of  her 
ifantiiMght,  in  the  said  duw-hole  did  hide, 
ad  cwMal;  and  the  aaid  fonale  child,  lo 
i&n^  ud  to  bong  hiddn,  Mcntad,  and  om- 
~ ,  ibt,  the  aid  Svah  Waten,  then  and  there, 
■d]r,vitfDUf,aDd  of  her  nulioe  aforethought, 
t^BM,  wi  letTt  uqxaed  to  the  Inekmeney  of  the 
~h«;  ndlbe  nid  female  diild,  ao  being  aura,  and 
ima%  UUa,  Hcretedf  and  concealed,  to  nonrUh, 
i,adH>poti,sbe,  the  aaid  Sarah  Waters,  felo- 
j,  wUUlf,  and  of  her  malice  aforethought,  did 
najUtkK^tollfB^Iect  and  refuse;  by  means  of 
1mA  tiHa^  ncKtiBg,  concealing,  deaerting,  and 
~  dfand  to  the  iockmencj  of  tht  weather,  of 
'  fciBile  ddld  by  the  said  Sarah  Water^  and 
4S  ^-y"""^  of  tbt  Bid  ni^aet  and  refusal  of  the 
Sanh  WiUn  the  aaid  female  child  to  nourish, 
"-H^  tti  a^Ht,  the  aaid  female  child  thm  and 
'WtnOiM.  And M the janHsofiraaid, upon 
Mlhi  Md,  do  NT,  that  the  Mid  Sarah 
,ha,atwd  female  child,  in  manner  and  form 
1,  Uoioidj,  wil^y,  and  of  her  malice  afore- 
,d^iil]admtuder,agunat  the  peace  ^  our 
JtU^Werown  and  dignity."  At  the 
■  afjaryinHtdtbepriaooergnilty  (4  manslaugh- 
mm  lae  mtti  coant  enl^  oi  the  indictment,  and 
^  the  WKto'i  InqointiML  A  motion  was 
u  antt  ef  jodpnent,  tm  the  groand  that  the 
ecnt  i  the  indictment  statedno  crime.  The 
'laidiBdairidelicet,it  ia  etmsistent,  it  waa 
^^nth  in  which  is  Btated  in  the  eoont ,  that  the 
Jfijpt  ha  the  Me  of  twenty  yean,  and  capable 
^^^»I«M  tmS,  ud  BO  able  to  haTe  prerented 
1^  »*Barf  the  eiporow,  which  ww  foimd  to  be 
^■j'.'^'fJetthallMed.  Bwoft  Bolft  thought 
lood,  and  the  leaned  Judge  did  not 
MS:  u  n  tg  nlj  m  the  coroner's  inquisition,  be- 
mm  t^asBtof  the  child  was  not  there  stated,  nor 
ier  iu  omiauon;  and,  even  in  the 
)  (I  MBcd  to  him  donbtful  whether  the 
J^j^  child  bad  not  been  named,  was 
'"c^with  the  statemeait of  the  name; 
M  cia«t;^  ihe  might  not  hare  acquired  a 
As  to  the  neecM^  of  stating  the 
'-J^  (2  Moo-  C.  C.  03)  and  Btg. 

■~^^S^  for  the  Crown.   [No  counsel  ap- 
l™T?""'<f']--Two  qneitioaa  ariae  on  the 
'^■'K  whether  tha  eldU  la  aafficiently  de- 
i?f^{L'^>«^tlue«iMi  of  death  ia  auffi- 
Thefintiasattladlnrtbecaaeof 

 « to  the  aama.  Abhrttm,  B.— The 

■pMfi&diUiitliedifficultyO  The  age  is  stated  in 
l»Ma)iB|-«to  wit,  of  about  the  of  two  days.** 
^w^a-ii  that  imported  into  the  second  conntl" 


it  diattDguiabable  from  Etg.  v.  Hartm, 
iM.mP.tU);  &B-  ia  the  second  count  there  is  direct 


to  tie  fint,  by  the  words  "  the  said  inbnt 
,  A    Ufje^  of  her,  the  said  Sarah  Waters,  and  not 
tea/  u  afoieasid.''  IParte,  B.— It  ought  to  hare 
;*J  JMMaBdaaid, "  being  io  bom  of  the  bodjr'  &c.,**and 
4  kkiw  of  theags"  &c3  Where  an  act  is  cbaiged 
7  aUeijafaudtohafebMntheeaoieofdeathytheage 
'    i     iBftat  k  immsteriil.   lAldmom,  B.  —  Two 
CMi  flf  ietth  an  stated— the  tlnowing  down,  and  the 
hamiaposs^  How  is  laanBg  a  grown  personau 
ifant  To  make  an  offinea^  yon  must  import  the 
tgtMela  the  first  oomit iato  the  seooad.]  The  oo* 


'  (Re^.  V.  fViltu,  1  Car.  &  K.  722).  [Cbforti^,  J.— In 
the  mquieition,  it  is  not  cfaarsed  that  the  mother  was  a 
single  womanj   In  the  indictment  she  was  so  d^ 

,  scnbad.  In  Jti^.  t.  Biu^  (2  Moo.  C.  C.  93),  the  efaUd 
appeu^d  to  have  been  bora  in  wedlock.  [Aldermmf  B, 
— Is  it  true  that  erery  child  born  la  wedlock  has  a 
name?  Formerly  persons  took  their  names  from  their 
quality,  as  Henry  Beauclerk.  Sec]  In  6  Coke  it  is 
laid  down  that  the  child  bad  tju  somame  of  hia  &ther. 
In  thb  ease  the  age  of  the  child  appears  on  the  owo- 
ner*8  inquisttion,  inasmuch  aa  the  aaj  of  the  birth  is 
stated.  Cur,  adv.  vuU, 

[Jam*  9i* — Sefore  Pollock,  C.  B.,  Parke,  ALDuaoir, 
RoLFE,  and  Platt,  BB.] 
Farkk,  B.,  now  delivered  the  judgment  of  the 
Court.— This  was  a  case  tried  before  my  Brother  Rolfe 
at  the  Central  Criminal  Court,  on  aa  indictment 
charging  the  prisoner  witii  having  canaad  the  death  of 
an  in&nt  feniale  child;  and,  m  a  motion  for  armt  <^ 
judgment,  a  case  was  reaemd  for  the  eonmderation  of 
this  Court.  The  indictment  contained  two  counts. 
Nothing  turns  upon  the  first  count.  The  second  count 
was  as  follows  :--{|ut  Bapra.3  On  this  count  the  pri- 
soner was  foond  guilty  of  manslao^ter;  and  a  motion 
was  made  in  arrest  of  judgment.  If  the  second  count 
had  laid  the  cause  of  death  to  be  a  nonfeasance  only, 
it  would  have  been  bad,  for  it  contains  no  averment 
that  the  child  is  of  tender  years;  and  the  reference  to 
the  first  count  is  insnffioient,  because  it  does  not  say, 
after  the  words  <*  so  bom  of  the  body'*  &c,,  "  and  so 
being  of  tender  age"  &c.  (See  the  judgment  of  my 
Brother  Patteaon  in  A^.  t.  JfMi,  (9  C.  &  P.  21?)). 
But  the  act  changed  in  the  Meond  oonnt  is  a  misfea- 
sance; and,  if  the  death  is  traced  to  the  wrongful  act 
of  the  prisoner,  the  craiviotion  Is  right.  The  second 
count  states  that  the  prisoner  exposed  the  infant  to  the 
cold  air,  and  that  that  exposure  was  the  cause  of  her 
death.  It  is  not  expreaaly  averred  that  the  child  was 
not  sofficiently  strong  to  walk  away;  bat  this  is  im> 
plied.  So,  in  an  action  on  the  case  for  negligence,  the 
general  rule  of  law  is,  that,  unless  the  plamtiff,  by  the 
exercise  of  ordioair  care,  might  have  avoided  the  con- 
aequenoe  of  the  defendant's  n^ligence,  the  plaintiff  is 
entitled  to  recover.  (Bridge  v.  77ie  Grand  Junetim 
Railwi^  Gonwu^t  3  Mee.  &  W.  244;  Dawiea  v.  Jfann, 
12  Mee.  &  W.  £46).  The  count,  therefore,  is  good  in 
this  reqwct.  The  learned  Judge  also  seems  to  have 
entertuned  a  doabt  as  to  the  deseripUon  of  the  child. 
We  an  of  opinion,  however,  that  the  description  **  not 
named"  Is  in  this  case  enough.— CbnricNon  ajfimted. 

COURT  OP  ADMIRALTY. 
Thb  Tbcomsbh.— Jim.  12,  23,  and  Feb.  9. 
7^8  Viat.  e.  112,  a.  16— Ma/la's  Wagm—Dtdtuitiont. 
In  a  Suit/or  Waget,  a  Afoiter,  iit  hi*  aummary  Petition, 
clamed  a  monthfy  AUouxmcef  fer  Cabin  Storet,  in  ad- 
dition  to  kit  Wagea,  amd  anmued  a  SekeduU,  eeaiain- 
ing  aeveral  Hem  aa  l>eititH9a$  to  be  atade  /rom  tie 
aoJlojf  Sum  dm  to  kim:—HM,  that  the  Pelitim  mutt 
be  r^brmed,  by  atriJcing  omt  ihe  Claim  for  Storea,  but 
that  the  Matter  wot  entitled  to  amend  kit  Schedule  at 
to  the  Deduetiona  admitted  by  him. 
The  libel  or  summary  petition  of  the  master  (see  7%t 
TbewmfsA,  12  Jur.        contained  an  all^tion  **  tl-.at 
the  said  wages  soheduiate  were  the  same  In  amount  as 
those  ^reed  to  be  paid  to,  and,  in  £ict,  received  by,  the 
said  Duican  Shaw,  the  former  master  as  aforesaid,  to 

wit,  at  the  rate  of  IIML  [forf!mo9th[ly  pay,  and  61.  for 
fining  the  cabin  in  stores],  and  that  so  maui  or  greater 
wages  wen  then  pven  to  pencma  serving  in  the  like 
c^Mioity  on  beard  other  wbiaa  cf  Ilka  bortlien,  and  on 
thelikeroTageorT^jraigei.''  And  aoaezed  to  the  libel 
«M  tUi  leksdnle  fr— 
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A. 

Schedule  to  which  the  foregoing  Bummjuy  petition 
refers : — 


Wagei  from  the  2nd  day  of  September,  1846,' 
to  the  15tb  day  of  December,  1847,  fifteen 
moDthi  and  thirteen  days,  at  [16/.  per 
pel 

month,  to  wit,]  lOf.  Amonth[ly  pay,  and 

6/.  to  find  the  cabin  in  storei]  

[CaA  paid  at  Bandrr  times  for  trains  from 
North  Shielda  to  Newcasde-apoa-Tyne,  on 
the  ah^'s  buhwM  


£   ».  d. 


15S  0 
[246  16 


0 

0] 


0  10  0] 


Deduct. 
1846. 
Deosmber. 


[1847.] 
[Febmary.] 


June. 


December, 
1847. 


[By  bills  paid  by 
agenta  at  Ceylon, 
for  cabin  stores.. 

Cash  drawn  for  the 
expetueiof  theisid 
James  Ingleton  at 
Colombo   , 

[To  Capt.  Duncan 
Shaw,  for  sextant 
and  chart  

[Bills  paid  by  agents 
at  Hoolmein,  for 
aMa  attves  .... 

To  Capt.  Oonean 
Shaw,  for  chrono- 
meter   

[Cash  for  agents  at 
Moolmein  

19i  months'  master- 
roll  aa  muter  . . 

[Balanoe  of  cash  on 
hand  of  ship  .... 

Received  at  New-1 
castle,    cash  of 
Messrs.Smith,the 
mortgagees  inpos- 
aewion  (tf  tiMsh^. 


:e[247  6  0] 
155   0  0 


£  ».  rf. 
4  17  0] 


•  5  15  0 


IS   0  0] 


15  14  0] 


40   0  0 


40   0  0] 
1  11  0 
16  13  li] 


10  0  0 


[151  10  li] 


[95  15  10)1 
57   6  0 


Add  ten  days'  double  pay,  calcu- 
lating fi^>m  the  22nd  day  <  ' 
December,  1847,  ludor  7  ft 
Viot.  e.  118,  s.  11  .. 


-1 


97  14  0 


6  13  4 


;e[106   7  2J] 
104   7  4 


Addamt  opposed  the  admission  of  this  part  of  the 
libel,  oa  the  groand  that  an  allowance  for  cabin  stores 
could  not  be  included  in  a  clum  for  wages^  and  that 
the  Court  had  no  juritdiotioii  orer  contracts.  ( 7%e 
ItaUUa,  2  Rob.  240. 

Bagfirrd^  contra. 

Dr.  LvsHiROTON. — Since  tiie  last  eonrt>day  I  hare 
very  carefully  considered  this  case,  because  it  is  one  of 
greater  importance  in  point  of  principle  than  would 
hare  occurred  at  first  sight  to  the  gentlemen  praeUung 
at  the  Bar,  or  to  the  Conrt  itself.  It  roally  involves  a 
very  important  principle  as  to  the  construction  of  the 
7  &  8  Vict.  o.  112,  8. 16;  and  I  am  afraid  that  there 
are  difficulties  in  the  application  of  that  statute  which 
it  is  almost  impossible  for  the  Court  altogether  to  sur- 
mount. The  section  speaks  only  of  the  recovery  of 
wages,  and,  with  respect  to  them,  places  the  master  of 
a  vessel  precisely  in  the  same  conditim  in  which  a  sea- 
man was  before  it  paeKd.  By  the  andent  law,  the 
Battled  praeUce  of  tlw  Court  was,  that  if  a  mariner, 
suing  for  his  wages,  had  received  ai^thing  in  tiu  natare 
of  advance^  dothes,  Ac.,  the  amonnt  was  dednctad. 
The  BuriiMr  had  n^lier  mon  nw  leas  than  fm  Justly 


due  to  him.  Bat  it  was  also  the  law  of  tliti  ewi 
that,  in  the  case  of  a  special  contract,  the  nariner  cJ 
not  sue  in  this  court.  The  first  difficulty  tiuUocco 
to  me,  when  I  had  to  apply  my  mind  to  the  couto 
of  the  statute  to  which  I  have  referred,  was,  what 
of  contracts  are  those  entered  into  between  ownn 
ships  and  their  masters.  In  verr  manv  hutancet- 
cept,  perhi^B,  in  a  particular  trade,  such  as  the  etwi 
trade — these  oontraets,  at  first  sight,  are  in  the  ul 
of  spedal  contraeta.  They  are  contracts,  not  u 
for  wages,  bat  oertdn  other  pnrpoaes  and  davvftS 
master  of  avesad  is  aocnatomedto  ieodve,inIwl 
are  specified  in  the  original  agreement  HI  wen 
consider  the  whole  of  these  as  q»ecisl  contracU,  1  ihci 
go  fiir  to  annul  the  statute  altogether,  and  mike  it 
operative.  On  the  other  hand,  if  I  were  to  opa 
door  and  say,  "I  will  take  cognisance  of  eoib 
made  by  owners  and  masters,"  I  should  take  apoB< 
self  a  wider  jurisdiction  than  was  ever  exercised  U 
case  of  manners*  wages.  This  being  so,  the  ea 
which  I  have  endeavoured  to  follow  is  this:  I  will 
consider  an  ordinary  contract  between  a  raasteraa 
owner  as  a  special  contract,  ousting  the  iariBdlctk 
the  Court,  but  I  will  ^ve  the  wages  wUch  are  K 
latedto  be  paid  accoMli^  to  tiiat  cratiaet,  and  I 
take  eogniaance  of  nothing  farther,  nnleai  tie  or 
oomes  in  and  says,  *'  Yon  are  abont  to  do  me  iiync 
because,  though  inie  it  is  I  have  contracted  \»  pay  \ 
and  snch  wag«^  yet  I  have  made  such  and  sucli 
vances  to  the  maste^  and  he  is  not  now  b  eredifa 
This  was  the  course  I  pursued  in  The  iimbe,  (H  J 
716),  which  has  since  been  argued  before  the  Fr 
Council,  and  I  do  not  think  that  any  feoit  wu  foi 
with  the  jurisdiction  I  exercised.  If  I  had  held 
hand  in  contracts  of  thia  description,  the  st&tiUi  wo 
hare  been  completely  annihilated,  and  the  remMju 
gether  taken  away  from  the  master ;  whereas,  pena 
the  course  I  have  done,  if  I  had  no  juriadicUoD,iii 
competent  to  the  parties  to  go  to  a  conuBon-lai^ « 
for  a  prohibition,  or,  if  I  diiT  not  satisfy  the  fiuei] 
of  equity,  an  iDjanetiiHi  might  have  been  obUuted. 
the  present  oocaaion  the  objection  is  not  ntt 
wages  sued  for,  but  to  6^.  a  month  in  considersdM 
finding  the  cabin  stores.  That  was  either  s  pwt  on 
original  agreement  or  it  was  not.  If  I 
as  part  of  the  original  agreement,  the  qnesUon  wo 
arise,  whether  or  not  it  was  a  special  agreemwt,  i 
my  jurisdiction  ousted  altogether,  or  whether  lam 
liberty  to  separate  the  agreement  into  P*"^^"., 
cognisance  ot  what  reUtee  to  wages,  and  5 
what  relates  of  cabin  stores.  I  om  of  opinion  tWJ 
at  liberty  to  divide  the  ori^nal  agreement,  and  « 
the  master  to  sae  for  his  wages.  Dr.  Addame,in«P 
against  the  admissibility  of  the  libel,  cite"  . 
7is*/Mj«i&i,(2Eob.241);  bnt,oa exammiogthe J 
I  confins  that  it  leavea  me  in  neariy  the  same 
darkneea  that  I  was  hi  befiKe.  I  must  coiwdw*}"' 
no  case  have  I  jurisdiction  to  decree  1*7'"''"^^' 
which  is  due  by  custom  only,  or  by  an/  agrMm. 
If  so,  I  am  bound  to  assent  to  the  objection  raisw 
Dr.  Addams,  and  to  say  that  the  libel  nm"* 

by  str""'      **•'"  oerniM 

I  also 

which  we  ocuj  lurui  mc  suui  uuv  vu  mji™.  -  ■  _l,(n 

any  owners  to  set  oif  sums  against  wa^  ^Ia.^  o*i> 
master  may  have  other  things  due  to  him.  I*  "^,,-1 
think  fit  to  come  and  aay  that  no  monev  «  dn^"^ 
bound  to  bring  the  whole  qoestion  before  W«J^ 
order  that  I  may  do  justice  betweO)  the  P^*^ 
The  libel  and  schedule  were  afte«'*«^,T«X' 
striking  out  the  parts  bserted  within  brackets  m  » 
and  its  adminlonwaa  again  opposed; 

ton  admitted  it  as  raformad,  on  the  gn>°°^J^ 
not  take  a  partial  aooonnt  aa  agdast  tits  manv' 
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COUKT  OF  CHANCERY. 

MtjmU  Vtui»  in  the  Matter  of  the  J^t-etock  Com- 
"  wuM  Wmdu^up  Act,  1848^  and  in  tiie  Matter  of 
"  aiWhedLeTellSlinii^Conipany.— Jcm.26afK<29. 

UislllVkLt.4S-~MMii^0mpai^~-I>i^e  between 

a  SlarehoUer  md  the  Company. 
^ttiMMiiirm  a  Mixing  Compat^^  eatobliahed  in  the 
\US,  m  (A«  Cott^hook  /^stem,"  being  inarrear 
%i  TWfaS  of  Kteral  Calls,  and  refuting  to  pay  them^ 
fllniirfif  a  Ort^tor  of  the  Ckmpany  fitr  a  Debt  due 
0im  Of  Omfog.   The  Shareholder  gave  the  Gom- 
fmm  }h6a  if  neh  Action  having  bun  commenced, 
mimftmid  thm,  that,  tmleu  toiihin  Ten  Days  they 
|Hiii  Mcve^  or  compotmded  for  tuch  D^,  or  other- 
Wim  fnmii  net  Aetim  to  be  wte^fed^  or  indemnified 
•^^l^mmUmAAetifon  and  Coett^  he  teould pretent  a 
^nttw  >  At  Dittokaim  and  windiiu-i^  or  for 
-  ^1  ■■liii  iijs  «f rt«  MM?  Gmtpany,  i6tkSeetimemd 
A).  The  Ompttnjf  took  no  AiXiw  of  this, 

fiei  ti(  Action  to  proceed  to  a  Verdict  agahut 
■Mier.  The  Shareholder  now  pretaOed  hit 
t^t^amhove,  and  that  the  Action  had  been 
tfmt  Urn  <a  the  Inttigatton  of  the  Compatyf, 
iUtbtf  enforcing  Pigment  of  his  Calls; 
"■•^•t^rtffiUrt  ^  Company  was  a  losing  Concern; 
'  Ompany  m^ht  be  dissolved  and 

wmi  %lic.  ne  Affidavit  tn  apposition  shewed 
mtitaireKfiBat  fyno  means  nttolvent;  but,  on 
jmm^,wai»  a  driving  State:— Held,  dismist- 
-ag/tke  PttM,  vifk  Costs,  first,  thai  this  Mining 
'2?^'  formul  before  the  pasting  of  the 

x  'TSL^^     "**  •**  Operahon,  not  bHng 

:  tit  Daenftion  of  the  Companies  enumerated  in 

U  Sa^ioA  ikatthe2nd  Section  reouired  a 
-^Onuimtm, 
't       n^podiy  this  Company  wot  within  the 
^  \9fihe  Att,  ike  Test  of  the  Insolvency  of  the 
tu(  Weenif,  aUhough  the  precise  Or- 
■MtioiMtl intheAct  occurred. 
^  'f^  ^Wirfe  it  to  provide  a  Mode  of  winding 
9._^^ ('"■pfwia  which  art  unable  to  meet 
^rpemmmy&gasmaOt;  and  itiinottobe  called 
tJh  ^^'b'^  of  settling  Disputes 
tb  AmbHsn  an^Tthe  Company. 
» IB  ipptal  from  an  order  of  Knight  Bruce, 
Z^y^JSr  Petition  of  James  WyW,  M.P. 

'"■■•Wwtedaie  fonnation  of  the  above-named 
i'^Wa  theyear  18«,  upon  the  «  cost-book 
of  500  shares  of  257.  each;  that 
pawner  sDiwiled  for  fire  sharca  in  the  said  Com- 
^»™ntWof  W.  per  share;  that  the  said 
^7  tad  been  since  earned  on  by  one  WUliam 
ind  secretary  of  the  sud  Company ; 
•™*««tB  of  the  said  Company  had  been 
JO"  l»  tiiDe  transmitted  to  petitioner,  which 
i«tM  tie  expenditure,  debts,  and  liabilities  of 
wipanj  coMiderably  exceeded  the  receipts 
■^J  w,  in  consequence  thereof,  petitioner  bad 
'fejSf  my  more  monies  on  hia  said  shares,  and 


aMtfCflmpaDy,  u  action  had  been  brought,  at  the 
■■Wm  of  tie  nid  William  Came,  as  sach  officer  of 
oiCm^j^  against  petitioner,  as  a  contributory  of 
Binl  wodstion,  by  certain  persons  therein  men- 
Hied,  ftff  the  sum  of  161/.  2t.  Bd.,  alle^  to  be  due  to 
mabm  Ok  ssid  Company,  to  which  action  peti- 
tecTpIaded  the  general  issue.  The  petition  then  set 
Ui  ootue  on  behalf  of  petitioner,  in  conformity 
■kUeprovinonsof  the  5th  article  of  sect,  of  11  & 
um{,45^  irhich  was  served  on  the  sud  William 
Cbm  far  the  uid  Company,  stating  the  commence- 
iUttfOtactioa,  and  girmg  the  Company  notice, 
FaXZZL  g 


that  unless,  within  ten  days,  the  said  Company  should 
pay,  secure,  or  componnd  for  such  debt  or  demand,  or 
otherwise  procure  such  action  to  be  stayed,  or  in- 
demnified him  to  his  satisfaction  against  sach  action, 
and  all  eosta^  &e.,  he  should  present  a  petition  for  the 
diasolntton  and  winding  up,  or  for  the  winding  up, 
of  the  afiairs  of  the  C^npuy ;  that  more  than  ten 
days  had  elapsed,  and  the  Company  had  neglected 
to  comply  with  the  terms  of  the  said  notice.  The 

Setition  prayed,  that  the  said  Company  might  be  or- 
ered  to  oe  dissolved  and  wound  np,  either  forthwith 
or  conditionally  on  the  non-fnlfilment  of  sach  terms,  or 
that  it  might  be  referred  to  the  Master  to  make  pre- 
liminary inquiries  as  to  the  necessity  or  expediency  of 
the  dissolution  and  winding-up  of  the  said  Company,  &c. 
The  petition  was  supported  by  the  affidavit  of  the  peti- 
tioner. In  opposition  to  it  there  was  an  affidavit  oi  the 
said  William  Came,  stating  that  there  was  due  to  the 
Company  from  the  petitioner,  in  respect  of  unpaid  calls, 
the  sum  of  11£/.,  which  the  petitioner  had  constantiy 
refused  to  pay.  The  affidavit  stated  various  &ct^  fVom 
which  it  appeared  that  the  Company  was  perfectly  sol- 
vent, and  was  in  fact  in  a  thriving  condition ;  it  ap- 
peared also  from  it,  that  none  of  the  other  proprietors 
denred  the  dissolution  of  the  Company,  but,  on  tne  con- 
trary, desired  it  to  be  carried  on.  It  did  not  deny  that 
the  action  which  had  been  brought  against  the  peti- 
tioner was  brought  on  the  instigation  of  the  Com- 
I>any.  Since  the  petition  had  been  presented,  the  ac- 
tion had  come  on  in  the  Court  of  Exchequer,  and  a 
verdict  recovered  a^inst  the  petitioner  for  106/.  7e.  9d, 
Upon  the  case  coming  before  Knight  Bruce,  V.  C,  his 
Honor  ordered,  tliat  the  said  Company  should  be  at 
liberty  to  pay  the  difference  between  the  sum  of  110/. 
due  for  callB,  and  the  debt  and  coats,  both  at  law  uid 
in  equity,  to  the  petitioner,  with  a  declaratiMi,  that  if 
such  payment  was  not  paid  within  a  certain  time,  the 
afiairs  of  the  said  Company  ought  to  be  wound  up  and 
the  said  Company  dissolrea.  The  Company  nowmored 
to  discharge  that  order. 
Rolt  and  Follett,  for  the  Company. 
Bacon  and  J.  H.  Palmer,  for  the  petitioner,  contra. 
The  arguments  are  all  noticed  in  the  judgment  of  the 
Lord  Chancellor. 

Jan.  29. — Lord  CiuTrcELLOR. — The  Company  or 
co-partnership  in  question  is  a  mining  association, 
which  had  e»stence  Irafore  the  passing  of  the  11  &  12 
Vict.,  and,  eonaeqnently^  nnder  the  let  section  of  the 
act,  would  not  be  included  among  the  companies  af- 
fected by  the  act.  The  1st  section  of  the  act  brings  all 
the  companies  afiected  hy  certain  acta  of  Parliament, 
recited,  within  its  operation ;  and  then  comes  this  ge- 
neral description :  '*  And  to  all  companies,  associations, 
and  partnerships  to  be  formed  after  the  passing  of  this 
act,  whereof  the  capital  or  the  profits  is  or  are  divided 
or  to  be  divided  into  shares,  and  such  shares  transferra- 
ble  without  the  express  consent  of  all  the  co-partners." 
The  Company  in  question,  therefore,  would  not  be 
witliin  the  act,  unless  the  2nd  section  includes  it. 
Now,  the  2nd  section  is  in  these  words :  "  And  be  it 
enacted,  that  all  associations  or  companies  formed  for 
the  puqwse  of  working  mines  or  minerals,  and  eJI  be- 
nefit bniidiofi;  societies,  other  than  such  aa  are  duly 
certified  and  inrolled  under  the  statutes  in  force  respect- 
ing such  societies,  shall  be  liable  to  the  operation  of 
this  act."  It  is  contended,  tliat  this  section  brings 
all  mining  companies,  whether  they  answer  the  de- 
scription m  the  let  clause  or  not,  within  what  is  called 
the  operation  of  the  act;  and  the  question  which  I  have 
to  consider  is,  whether  that  is  the  right  construction  of 
the  2nd  clause,  or  whether,  as  it  is  contended  for  on  the 
other  hand,  it  Is  merely  a  mode  adopted  by  the  L^is- 
lature  of  declaring  that  such  associations  are  to  be  asso- 
ciations considers  as  among  the  enumerated  asaocia- 
tiona  to  be  operated  upon  by  the  act.  Now,  the  Ist  oec- 
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tion  deacribes  the  sort  of  companies  that  are  to  be  the 
gabjects  of  the  act.  It  therefore  describes  certain  com- 
paniee  which  were  within  the  operation  of  prior  actB. 
Darticutarly  the  7  &  8  Vict.  cc.  110,  111 ;  and  then 
It  uses  those  general  words,  confining  the  opexation-of 
.the  act,  as  might  be  expected,  to  such  compaiuae  «s 
Bhoald  be  formed  the  pesaiig  of  the  act.  One  con- 
struction, therefore,  contended  for  ie  nmptv  this,  that 
the  2nd  clause  is  merely  an  addition  to  the  deecrip- 
tion  of  company  to  be  wected  by  the  act.  The  other 
instruction  ia,  that  all  companies  and  all  partner- 
ahipa,  within  one  description  or  another,  provided  thay 
relate  to  mining,  are  to  tie  within  the  operation  of  the 
act.  Now,  in  uie^t  place,  taking  the  words  by  them- 
selves, without  any  reference  -to  the  conseqaencee  that 
might  flow  from  one  constraction  or  the  other,  it  seems  to 
me  much  more  conustent  with  the  terms  of  the  olsose  to 

S,  that  this  2nd  clause  (singularly  framed,  undoubt- 
y,.as  it  is,  but  which,  I  think,  is  ca^le  of  explana- 
tion,  by  refesence  to  a  former  act)  is  merely  a  de- 
eUmtion  that  mining  companiee  are  to  be  withm  the 
operation  of  the  act ;  and,  if  that  be  the  meaning,  it  is 
not  material  in  what  words  that  is  .expreued.  The 
very  words  used  axe,  **  all  associations  aitd  companies 
formed  for  the  pai^>oae  of  working  mines  shall  be 
liable  to  the  operation  ef  the  act."  Now,  .as  to  the 
operation  of  the  act,  those  who  contend  in  favour  of 
toe  large  construction  of  this  clause,  namely,  that  it 
must  include  all  oompaniee,  would  leave  out  the  1st 
clause  altogether.  The  Istclaose  is  the  most  important 
port  of  the  act,  beeattM.-it  deacaibes  the  companies  oa 
vhich  the  act  is  to  opexate.  It  ommerates  some  by  de- 
Mtiption,  and  gives  a  g«teral  description  of  othocs. 
"That  bring  the  aubject-mattir  on  which  the  act  ia  to 
operate,  the  other  proviuons  are  directory,  and  .make 
certain  arrangements  for  the  purpose  of  carrying  the 
object  of  the  act  into  effect.  It  may  be  naturally  said, 
it  is  singular  that  the  1st  clause,  professinx  to  enu- 
merate and  describe  the  companies  which  are  tbe  subject 
of  the  act,  should,  by  a  second  independent  .clause, 
enumerate  and  describe  ether  companies,  and  say  all 
SBch  companies  shall  be  under  the  operation  of  the  act; 
and  if  there  be  nothing  in  the  prior  act  to  explain  tha^ 
it  would  have  been  a  difllcult  matter  to  speculate  on 
what  it  was  that  gave  rise  to  that  mode  of  deacribing  the 
companies  that  were  to  be  operated  on  by  the  act.  But, 
l^y  reference  to  the  former  act,  (the  7  &  6  Vict,  c,  110), 
'miich  directed  registration  of  the  companies,  the  next 
lOhapter  furnishing  the  means  by  which  those  companies 
were  to  be  wound  up,  we  find  that  the  act  excludes 
banking  companies ;  and  these,  although  they  are  not 
the  subject-matter  of  the  present  act,  are  all  material 
to  be  considered  in  putting  a  construction  upon  the 
terms  in  (Question.  It  exdudes  banking  companies  and 
benefit  building  societies,  which  are  duly  inrolled  under 
their  own  acts;  and  then,  by  a  totally  distinct  and 
independent  clause,  namely,  the  63rd  clause,  it  excludes 
from  the  operation  of  that  act  partnerships  for  working 
mines  on  the  cost-book  priaciple;  and  it  excludes  ge- 
nerally, all  Joint-stock  companies  which  have  .been 
formed  before  the  1st  November,  .1844.  So  that  the 
act  for  the  registration  of  these  companies,  by  a  distinct 
clause,  from  the  position  in  which  it  stands  in  the  act, 
from  uie  description  of  companies  to  be  operated  on  by 
the  act,  excludes  mining  companies  of  a  particular  de- 
scription— that  is,  mining  companies  carried  on  under 
the  cost-book  principle ;  therefore,  auch  mining  com- 
panies were  not  operated  on  by  the  act  of  the  7  &  8 
Vict.  c.  110,  nor  were  banking  companies.  There  is 
another  description  of  company  on  which  it  is  not  very 
easy  to  understand  how  these  two  acts  were  intended  to 
operate,  namely,  hen^t  bnilding  societtee  generally,  as 
(UBtioguiahed  from  benefit  building  socieues  duly  in- 
i^eannder  that  parttonlsr  aet.  Tnon  are  the  snl^jects 
of  eneption  In  the  7  &  6'Yict.  c.  110;  and  tiien  comes 


this  act,  which  proposes  to  "make  alteretions  b  d 
respect,  and  to  iuclnde  and  bring-under  tbe< 
of  thiaaet  oort^  eempniesTriudi  wereeadn 
the  ofemtiou  of  Uw  joAor  aetofthe7&BTki.;j 
for  tut  [mxpoH,  and  in  the  Ist  daue^  ato- j 
that  this  act  shall  wily  to  .  all  oomponies  ^ 
prior  acts,  which  would  not  indmle  bankiagi 
Bor  mining  cempaoies,  beoMwe  they  are  afnmj-t 
oepiedf  it  says,  "  And  to  all  banking  compaus  wU 
would  have  been  within  the  proriuons  «  the  fa 
act,"  if  they  had  not  bam  facially  exoMted  fimi 
proviuens  of  "  the  act  of  the  7  &  8  Viot.  f  vHatiri 
legard  to  banking  oon^anies  which  are  exeotad  ast 
the  first  act  by  a  distinot  axception  «moQg  tae  eui 
ration  of  the  companies  to  he  affected  bv  it,  lltamki 
eludes,  by  dietiaetly  .declanng  that  it  snail  ^ff^ 
hanking  companies  wbioh  would  have  been  wtm* 
pnor-aot^if  th«y  had  nat  faonapaeialiy  Mutadid.  1 
u  the  mode  in  which.it  gets  rid  of  the  exeeptioii  a 
baiJung  companies.  Bat  the  former  act  alio  axtq 
those  benefit  Building  eaoiattas  v^ich  weie  not  dolf 
rolled  aceording  to  ttamr.yartioular .  acta ;  and  w]i^' 
aet  dealt  with  that  .deaeription  of  compsny,  lof^ 
with <a ■mining  company,  in  the  2ndBecti<Hi,  io»- 
very  clearly  appear.  Bat  the  2ad  section  do«  i 
with  that  description  of  company ;  and,  iiiaaaaa- 
the  7  &  8  Vict,  dealt  with  mining  compaoia  bya ' 
parate  donse,  it  appears  to  have  been  Iteugtit  9'- 
connstent  with  the  iamer  act,  «r  safer,  to  daalwf ' 
those  coiMianier  under  a  a^orateelanse.  AndtM' 
find,  as  the  63rd  eeotion  «f  the  first  act  dab  4 
mining  companies,  theJEnd  aeetionof  theseooMSttii 
deals  with  mining  oompanies.  1^  act,  tkmi 
having,  by  diBtinet  amuMntien  in  the  lBtiMtios,f 
rid  of  the  exception  as  to  banking  oM]q>soi(Bjjaii 
2Bd. section  it  declares  that  mining  cempaMtsiaajtt 
description  of  building  societiee  shall  also  bewiwaV 
operation  of  the  act.  It  af^oars  to  me  tbat  thu  Ml 
great  way  to  explain,  what  otherwise  wanld  net  m  « 
explicable,  why  it  was  tliat  a  distinct  cl^^"* 
its  position  in  the  act  as  it  does  here,  «■«  intimw 
into  the  act;  and  goes  a  great  way  to  shew  (i»»t 
intended  to  deal  with  those  mining  eomusnitf  asu^ 
dearlv  intended  to  dsal  with  the  ban£iig«m||>D>' 
namely,  to  remoTe,  aa  fiir  as 
formed  minmg  companies,  the  exertion  whico  bviM 
introduced  into  theact  of  the  7 &8  Vict.  Wh»twM 
be  Uie  effect  of  the  other  construction?  It  vom 
this— that,  having  excluded  all  mining  companteso 
ried  on  under  the  cost-book  principle  frem  tlieo(» 
tion  of  the  first  act,  by  tUs  act  it  would 
only  all  companies,  whether  the  sli^'^^J^!!^ 
ble  01 
than 

number     J  ,  , 

elude  them  aU.  And  this  was  necessarily  the  signnft 

on  tbat  construction  of  the  act :  anythiw  mon  prep^ 
terous  than  that  oouldnot  be  conceived.  There  aaom 
to  confine  or  to  restrict  the  operation  of  the  «i, 
applies  to  all  mining  companies.  Suppoeean  ownj^j 
company,  carried  on  by  two  proprietors  jointly, 
numljer  of  parties,  whether  on  the  costrbook  pnnc'P 
not,  or  shares  tiansierrable  or  not  t»°^^"*  ,  J 
made  the  test  that  this  act  was  at  once  to  operswj" 
such  companies.  That  would  be  a  total  depar™*% 
all  the  scheme  of  this  act  and  the  former  ^hfr^^fM^ 
be  putting  this  association  on  a  footing  "lucn  u  wj«n 
inapplicable,  under  this  act,  to  any  other  o^^.  _j 
company.    But,  as  the  words  are  such  as  are  ""^^^^^ 
ble  of  being  dealt  with  in  any  otfier  way, 
ernoT  might  have  been  committed,  one  vooici  ^ 
togive-ofiect  to  them;  but  U  Is  a  construction  "»*pat 
would  not  only  be  very  dow  and  «ry  "''^^[IS  Jopl 
although  you  night  be  conmeUed  by  the  ^^^yT^ 
that  particular  eouBtnntli?  but  nobody  «° 
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JLwqM  btadiDg  ooidnr^  to  UmcimI  intention  of  the 
ifcfcngh  tut  inknUoD.  majr  not  hare  been  soffi- 
$tgBg  '  ■  |iT—nii    Bat  then  would  that  conatrnctioa 
hUbI  with  the  words  luedl   Would  that  be 
[iheeoamaaies  under  the  opention  of  the  act? 

ioB  of  the  act  it  to  apfiy  to  companies  of  a 
I  itKrijitioD— oew  oampaniea,  ivtmp^iaa  fonned 
hifKBif  of  the  act,  ox  other  oompaoiea,  which 
^^MBtiioed  irith  wfcrenoe  to  the  acta  xeetted. 
tvUuathe  aots  neited,  and  la  not  a  new 
fy  ftdcfut,  it  ireald  be  a  con^any  excluded, 
rMiiHkdad,iriCUatfa»deaeriptiMiofthe  Ut 
yvUdidtdanawhai  aampaniee  are  within  it. 
li.}»t  bim  oHHtraetion  to  put  on  the  2nd 
Ik  Ok  nle  pwpoea  of  doioff  that  which  it 
■Ui  to  n^ose  the  L^iuature  intended, 

,  flf  fB^OBf  OD  all  oninp«nift«^   without  &txy 

tcocntwD,  whetber  they  existed  for  any 
f  Sm,  OS  were  earned  on  upon  one  priuf 
-  notbs.  It  tppean  to  me,  that  that  ia  not 
'ttsabrion  uitention  of  the  Legislature,  but 
t  werii  Mid  BH  madL  more  oounatent,.  per- 
k^pty  tipiMwd  aa  one  eonld  wish,,  out  it 
«m  tseniteiit  with  the  prindple  and  the 
•■■n|of  thaact,  to  put  mt  contttmeUon  aa 
mii  dsDH  loerely  meant  to  add  to  the 
i^lbMtHuuaa  which  were  to  be  affected 
mfim  aa  operatioa  of  the  &nt  clanw. 
FMBrinctidii  of  the  act,  therefore,  H  it  had 
■  *ha^  I  cKiatnly  ahoold  think  much  the 
twrtiiiiliiii  voold  be.  to  coma  to  the  conclusiea 
l^^^n  aawopnsMd;  but  I  confess  that,  if  it 
loea  witlun  the  piofirion  of  the  act,  I  could  not 
n  effect  to  the  order  of^he  Vice-Chancellor  as 
J  oa  thnact  Now,  the  act  goes  on  profeenng 
twiUiciM|iaiueiim&bleto  meet  their  pecuniary 
^;aatMlTbsi«iM-tliBtH  thetitlaofthe 
tflbfiiw  hm  the  whole  strueture  of  the 
Itethe  injnrias  intend^  to  be  remedied,  that 
n*  ateifad  to  diii  with  companies  that  were 
'  ^  butuesB,  that  might  be  pros- 

''^'*j'|'t>  wild  not  come  within  the  deaorip- 
mm  "noible  to  meet  their  peconiaiy  en- 
eazyiog  into  effeet  that  provision,  of  far- 
1  ika  Baaiio  ttueroDt  of  the  companies  failing 
■  for  which  they  wore  created— to 

.  :  ^-  ."""T  from  such  companies — 

'  -Kj         duishriders,  some  of  whom  might 
^''T'^^  l'm'tbeoUigatioDsof  the  company 
^HnflfthinspouibiUtiee.  The  object 
.  ■^■""thsfonnsr  act  was  to  afibrd  some 
•  n  «hMk  u  sbosu  be  MosrtaiiMd  whether  the 
war  did  not  &il  within  the  deaoription  of 
Y      to  nset  their  pecuniary  engagements 
^lartofactof  bankriqitcy  of  the  company, 
'ttdaalt  with  it  aa  an  act  of  bankruptcy, 
Mt  of  biokntptcy,  and  provided  certain 
^  MM  idsntical.  teats  Uiat  ate  applied  to 
* '^''■BM  of  tbeii  inaolvency  are  u>plied  as 
athniiyuw.  sod,  iu  the  event  oT  the  test 
the  company  not  being  able  to  re- 
*^  H  it  cMuidtts  thai  aa  an  act  ^bankruptcy  , 
M  tfasieiBi^  sobjei^  the  oonmany  to  the  ; 
<rtU  pnviiioiis  for  winding  up  the  ooneeni.  j 
Aaitirtssnauaply  for  the  purpose  of  ooning , 
Sr^mdarian  as  to  whether  uiey  do  or  do  not , 
y**'!  ^  dtscfiption  of  companies  whose  affairs 
IWit  nading  ^      wWn,  therefore,  the  , 

VV wtta Mt  ws» intended  to  anply.  Now, among 
Mett  is  proposed,  of  a  ereaitorof  Uie  company  , 
*  js^poeut  agaiDBt  the  compuy,  demanding  , 
Wy*  <gsiBRt  the  company,  and  the  company  not , 
2^'^*ct^l<»gV^  time  giving  thecom- 
l*V**^fiBrtaaity  of  nying  the  judsmrat-debt  if . 
''Vfim;  batif  tMj  ao      piy.  that  debt  ao  aMw- 


tained  to  be  a  lawful  debt  by  the  judgment,  it  ia  as- 
sumed they  cannot.  That  is  assumed  as  a  very  fair 
test  under  the  circumstances  to  which  the  act  was  in- 
tended to  apply.  But  following  that,  another  provision 
ia  necessarily  and  properly  introduoed.  If  a  creditor 
thinks  proper  to  sue  an  individual  shareholder,  and  re- 
cover a  judgment,  or  shall  be  in  the  course  of  recover- 
ing his  judgment^  against  that  individual  shareholder, 
the  sharahiudw  being  so  called  upon  to  pay,  or  liable 
to  pay  more  than  he  ought  to  pay,  he  is  thra  authorised 
to  apply  to  the  company  to  relieve  him  from  hi*  liid)i- 
lity ;  and  if  the  company  do  not  within  a  certain  time 
relieve  him  from  the  liability,  that  is  also  oonsiderod  as 
a  test  of  the  condition  of  the  compaay,  and,  being  in  a 
condition  to  require  the  winding  up  of  their  affiUrs, 
namely,  that  they  are  not  in  a  position  to  meet  their 
pecuniary  engsgements.  Now,  if  these  circumatanees 
occur  where  the  tests  do  not.  at  ail  prove  the  point 
under  investigation — if  these  fiuits  occur,  but  afford  no 
proof  of  the  insolvency  of  the  company  on  their  being 
unable  to  meet  their  pecuniary  engagements,  why  the 
act  loses  the  test  which  was  mtended  to  be  applied; 
and  then  the  question  is,  whether  the  Court,  exerciung 
a  diseretion— 4or  so  ample  a  discretion  is  given  to  the 
Conrt^would  be  right  in  exercinng  its  discretion,,  and 
putting  the  act  in  o^ratton  upon  soch  a  test,  the  oir- 
cumatuaoes  not  coming  up  to  that  which  is  retjuired  to 
be  proved,  before  the  company  ought  to  be  subjected  to 
the  operation  of  the  act.  Now,  then^  what  are  the 
fiuis,  and  do  they  prove  what  the  act  intended  should 
be  established,  before  the  discreticoi  of  the  Court  should 
be  exercised,  for  the  purpose  of  briugiog  them  within 
the  operation  of  the  act  f  Why,  here  is  a  quarrel  be- 
tween a  shareholder  and  the  Company.  The  shareholder 
having  bought  certain  shares,  and,  whether  for  a  good 
reason  or  a  bad  reason  is  quite  immaterial ;  but  having, 
for  some  reason  or  otbcor,  declined  to  pay  the  future 
calls,  the  Company  8«ya  "  Tou  must  pay  those  calls.** 
He  says  '*  I  wQl  not  pay  those  calls.  I  inust  n^n  it, 
I  have  a  ri^ht  to  retire  from  the  Company,  without 
any  obligation  to  pay  the  calls  that  have  been  made." 
That  is  the  contest  between  the  Company  and  the 
ehuaholder.  Now  the  shareholder,  taking  the  state- 
ment from  his  own  aflidavit,  considers  that  the  action 
brought  by  the  creditor  was  not  brought  by  the  cre- 
ditor bonft  fide,  for  his  own  purposes,  to  recover  the 
debt  which  he  claims  aguust  the  Company,  but  that, 
he  was  set  on  by  the  Company^  or  the  officer  of  the 
Company,  for  the  purpose  of  indirectly  compelling  this 
shareholder  to  pay  his  caUa—that  is  to  say,  to  create  a 
claim  by  him  against  the  Company,  which  they  might 
set  off  agMnst  the  calls  which  they  demanded  from 
him;  and,  according  to  his  own  representation,  that 
WW  the  reason  why  tiiis  action  was  brought  iwunst 
htm.  He  takes  the  course  which  the  act  prescribefl^  of 
^viug  notice  to  the  Company.  As  a  matter  of  course, 
if  tb^  was  their  purpose,  and  the  shareholder  is  right 
in  Buppoeiog  that,  was  the  object  of  the  action,  they  do 
not  take  notice  of  that,  because  they  intended  the  cr& 
ditor  should  get  judgment  recovered  aeainst  the  share- 
holder, and  then  to  tell  him,  We  will  not  reimburse 
you,  without  deducting  the  amount  of  the  call,  and  so 
obtaining  paymrat  oi  the  call,  by  deducting  it  from 
the  debt  to  which  they  were  liaUe."  "nut  was  the 
course  soggested.  The  terms  of  the  aet  are  complied 
with,  because  hcve  la  an  action  brought  by  a  creditor 
of  the  Company  against  a  shareholder ;  there  ia  noti^ 
given  by  the  sharenolder  to  the  Company ;  and  so  far, 
in  point  of  {act,  the  test  arises  which  the  act  intended 
sliould  be  consida^  a  fair  criterion  of  the  position 
of  the  Company.  That  is  not  wliat  the  act  intended: 
the  act  intended  all  this  transaction  as  a  test  of  in- 
solvency, and  a  proof  of  incapacity  to  meet  their  en- 
gagements. The  transaction  Iiere  does  not  prove  it  at 
al^  the  whole  nuduneiy  i*  adopted  for  &  tot^  dif- 
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faeat  purpose,  and  has  no  referonce  whatever  to  the 
capaeity  or  incapacity  of  the  Company  to  pay  their 
dehts;  and  tliat  I  have,  not  from  the  statement  of  the 
Company,  but  from  the  statement  of  the  shareholder, 
who  represents  that,  making  it  a  sjound  of  complaint 
against  the  Company,  it  is  true;  out,  by  doing  so,  he 
keeps  them  out  of  the  operation  of  the  act  which  he 
has  endeavoured  to  enforce.  Then,  as  to  the  discretion 
which  the  act  gives  the  Court,  as  to  whether  it  will  or 
will  not  put  the  act  into  operation  against  the  Com- 

Cy.  The  12th  section  provides,  "  That,  on  the  hear- 
of  any  such  petition,  it  shall  be  lawful  fbr  the 
Court,  if  it  shall  not  think  fit  in  the  first  instance  to 
make  an  order  absolute,  to  require  the  parties  to  shew 
cause,  within  such  time  as  the  Court  shall  think  fit. 
why  the  company  should  not  be  dissolved  and  wound 
up.  And  tnen  it  provides,  that  it  shall  impose  any 
terms  it  thinks  just,  or,  if  the  Court  thinks  nght,  "  to 
refer  it  to  the  Master  to  make  preliminary  inquiries  as 
to  the  necesuty  or  expediency  of  the  dissolution  and 
winding-up,  or  of  the  winding-up  of  such  company; 
and  it  siiiul  be  lawful  for  the  Court,  in  case  no  sum- 
cient  cause  be  shewn,  or  in  case  the  terms  of  any  such 
conditional  order  be  not  fulfilled,  or  in  case  it  shall 
appear  from  the  Master's  report,  upon  such  reference 
as  aforesaid,  that  the  dissolution  and  vrinding-up,  or 
the  winding-up  of  any  such  company,  under  this  act, 
is  necessary  or  expedient,  to  make  such  order  absolute, 
as  hereafter  mentioned:*'  leaving  it  to  the  discretion 
of  tiie  Court  either  to  act  immediately,  or  to  put  the 
parties  in  a  pontion  to  relieve  themselves  from  it,  by 
performing  such  terms  as  the  Court  might  think  right, 
or  to  refer  it  to  the  Master  to  inquire  whether,  under 
the  circumstances,  it  is  expedient  and  proper  the  com- 
pany should  or  should  not  be  wound  up.  Now,  as  to 
the  affurs  of  the  Company.  It  is  not  easy  to  come  to 
any  satisfactory  conclusion,  as  to  the  aniurs  of  the 
Company,  from  what  is  stated  by  the  purser  of  the 
CcHupany.  There  ore  things  stated  in  the  affidavit  not 
satisntetory,  and  it  does  not  wpear  very  distinctly 
what  the  result  would  be  of  the  %ures  stated  in  that 
affidavit;  but  I  find  no  test  of  insolvency.  If  I  beUeve 
tiie  purser's  affidavit^  there  certainly  is  not  only  no  in- 
solreocy,  but  there  is  a  state  of  things  promismg^  suc- 
cess for  the  future.  Their  not  having  paid  the  dividend 
on  the  new  adventure  in  the  mine  is  no  proof  that  the 
afifidrs  of  the  Company  are  not  prosperous.  We  know 
that  the  first  expenditure  may  be  vety  large^  and,  till 
that  expenditure  begins  to  produce  its  fruits,  it  can 
hardly  be  expected  that  a  dividend  should  be  paid  among 
the  shareholders.  But  the  affidavit  states,  that  the  pro- 
perty has  increased  to  more  tium  the  ouigations  wey 
owe,and  this  affidavit  would  shewaflonrishingcondition. 
Bnt  what  I  am  to  look  to  is  not  whether  this  affidavit 
shews  a  flourishing  condition  of  the  affairs  of  the  Com- 
pany, but  whether  there  is  any  evidence  before  me  of 
their  being  in  such  a  state  as,  under  the  provisions  of 
the  act,  require  a  windin^up.  I  do  not  find  that  test 
which  the  act  affords;  it  is  inoperative  under  existing 
circumstances,  and  I  do  not  find  any  satisfactory  con- 
clusion that  it  issofrom  any  other  circumstancesstated. 
Being  of  opinion  the  2nd  clause  has  not  the  construction 
contended  for,  the  other  matter  does  not  arise ;  but  there 
being  two  grounds,  either  of  which  would  be  sufficient 
foundation  for  the  order  I  make,  I  thought  it  right  for 
the  parties  to  be  aware,  that,  on  Iwth  grounds,  f  am  of 
opinion  this  is  not  a  case  in  which  it  is  right  to  mako 
any  order;  and  I  cannot  hut  think  it  is  an  eiror  to 
use  this  act  for  the  purpose  of  settling  controverted 
points  between  the  shveholden  and  the  Company.  It 
was  not  intended  for  that  purpose  at  all.  The  order 
uses  it  for  that  purpose,  and  decides  that  there  is  to  Iw 
a  set-off,  and  makes  arrangements  to  settle  the  disputes 
between  the  shareholder  and  the  Company.  There  is  no 
sncb  object  in  the  act;  the  objeet  was  on  behalf  of  all 


creditors  and  shareholders,  if  a  esse  appeared  vli 
would  make  it  expedient  that  the  afft^n  of  the  Oi 
pany  should  be  wound  up,  to  mske  arrangementi , 
that  purpose.  That  was  the  object  of  the  statute;  i 
to  apply  the  machinery  of  this  statute  for  the  pnip 
of  settling  disputes  about  calls,  or  shares,  or 
by  the. shareholders  of  the  Company,  appears  tcba 
matter  totally  and  entirely  collateral  to  the  objitt 
the  act,  forei^  from  the  purposes  of  the  act,  and  o 
therefore,  which  the  Court  would  notusethemachiix 
of  the  act  for  the  purpoae  of  car^ingjnto  cflkt. 
think,  thereftve,  the  oraer  of  the  Vice-Uhancdlirui 
be  dischai^ged,  and  the  petition  before  him  nfutd. 

RoU  asked  that  the  petition  before  the  VinChi 
cellor  might  be  refused,  with  costs. 

Palmer  submitted  that  the  petitioner  shotild  not 
made  to  pay  the  costs,  the  construction  of  the  ul 
Parliament  beine  so  doubtful,  and  there  beio^  an  i 
press  clause  in  the  act  giving  the  Court  diacretion  ai 
costs. 

Bolt. — It  was  not  a  mere  matter  of  constntction ;  i 
the  petition  was  presented,  not  for  the  genenl  benefi 
the  sliareholders,  but  to  settle  a  dispute  between 
petitioner  and  the  Comuiny. 

Lord  Chakceixor.— The  ground  upon  wUdi  I  hi 
deddedthis  case  is  the  constmctlon  of  the  itstate;  bol 
Uie  same  time,  being  of  opinion  that  if  the  eranhoet 
of  the  act  had  lieen  such  as  the  petitiraer  contoids  i 
he  has  not  a  case  in  point  of  circumstsnees,  entitii 
him  to  come  to  the  Court.  Under  these  ORBmstaiie 
I  think  I  am  bound  to  dismiss  the  petitios,  with  eoa 
—Petition  Mmistedf  with  watt. 


ROLLS  COUBT. 
Knight  p.  Mauobibahss.— Jhm,  md  Noi.  W- 

Bill  fy  a  Partner  again^  Co-p<ainmy  to  «» 
Detdt,  m  the  Oround  of  fyrndy  '""^^iSS 
Preuure,  Iffnoraneef  and  inadequate  Cwmw"** 
dimitiedy  mth  Co$tt. 

A  Man  voho  is  in  Dittreea  m^,  nmrtktim,eii^ 
and  if,  beit^  in  Dittrtee,  he  procarts  cA«r  Permt 
consent  to  an  Agreement  which  he  wmM  w* 
hate  requested  or  consented  to  if  he  heA  *^ 
Distress,  and  afierward*  euecestfuUjf  urges  mi  «^ 
the  Performance  of  that  Agreement,  and  reentet 
Money  secured  it,  and  after  that  acmietett  ;a 
Length  of  Time  in  the  Petfarmance,  tnthotU  ayj 
tiee  of  Dissatisfaction  or  Cow^laint,  ^'"^^ 
to  set  aside  the  Tnauaelion,  on  the  mere  w^wd 
Pover^andDiatrWtiiHh»Aitenee<fanjfDeixi* 
or  Ihnidpro9edto  hme  bem  practised  upm  »«• 

AUho^h  the  eorreet  and  accurate  Value  ofabMn 
One  of  the  Partnersin  ajointOmeem  eanw*  bees 
tained,  without  eonverOng  the  Proper^  of  tMevm 
into  Monm,  ascertaining  the  Surplus,  ^  ^'S^x 
tisfying  all  Demands  of  ether  Persons,andaf^rw 
the  Account  between  the  Ooneemandeach  Partner,^ 
finding  the  Balance  due  to  or  from  each  P<*'*^. ' 
ralfy;  wet  it  is  lawful  for  Partners  h>  f***J 
other  in  quite  a  dihrent  Way.  IfH*V^^,!^ 
they  maylawfuUy  rely  on  the  Stoek4aiings,  Vf^ 
and  Accounts  which  appear  Iw  the  Boots, 
counta  hpt  im  the  Maimer  hwwn  to,  or  aeguus^ 

Im  the  PaHnert;  and  the  nOsegueiti  *^*f^L 
mt9ntionalInaeeura<3fwianot$eGromdtoteit« 

Transaetio»a»ide>  And  where  the  Fartneratpf' 
ne$s  was  carried  on  m  Van  Diemen*s  S^^f^^ 
of  the  Partners  eotOd  have  Personal  ^"O"?^?*?  J, 
Partnership  ThinsaetionSj  bat  th^  ^r^  mi 
on  the  Reports  of  AgenU,  it  was  held 
fairfy  deal  with  each  other  with  respect  to 
inthe  Cdnoem,not»ithslandiiigth07gntniuew 

ineu  to  their  exaet  Vakst* 
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^IjoBrfMH  9f  Falm  im  nek  Comiu  eomparativdjf  tn* 
tUvialji/tlurt  waa  molkeeptim,  Mitrepretentatimt 
J^tait  «r  M/atr  Coneealmeat. 
THne:  nets  um  irgnrooits  in  this  case  are  so  fully  ro- 
~  to  in  the  jodginent,  that  it  has  been  thooght 
r  to  st^  uem  heie. 

Priar,  and  ElderUm  appeared  for  the 

TMinl^  Ttowr,  ILPdbMr,  and  OKfiwi,  for  the 

Sm.  10.-Lnd  Lixgdilk,  M,  R.— This  bill  prays 
:  entniitdatiirca,  dated  the  4ih  August,  1829,  and 
Slid  Xt;,  183^  may  b«  declared  to  nare  been  ob- 
~  \^  ourtpReentation  and  fraud,  and  for  groasly 
nke  omuderations,  and  nay  be  decreed  to  be  de- 
tabeesneelled,  or  that  the  defendants,  par- 
&ERto,at7  be  declued  and  decreed  to  be  tru^ees 
Ibe  otik  ud  interest  vested  in  them  under  the  same 
;  ud  that  the  rights  and  interests  of  the 
fi  od  of  tlie  defendants  respectively  may  be  a>- 
isd  declared  by  the  decree  of  the  Court,  the 
efaiu  to  do  what  may  be  required  of  tnem, 
lequiiBg  lUmch  inquiriea  and  directions  aa  may 
^uaats]  fat  ginng  all  snch  consequential  relief  as 
dsB  It  Untitled  to,  in  case  they  should  obtain 
AaiifidvUAii  principally  sought  by  the  bill.  It 
ii,thit,k  the  year  1825,  the  then  Goremor-Ge- 
(fKtrScath  Wales,  under  the  direction  of  his 
KyoiT'i  Cdniil  Sreretaiy  of  State,  had  agreed,  upon 
«>tustnuaid  coDditions,  to  grant  20,000  acres  of  land 
SMth  WiUs,  and  20,000  acres  of  land  in  Van 
fiana']  hud,  to  Barthoiomew  Bovle  Thomas,  for 
••|wi«rfmUiDg  him  to  establisn  a  repository  for 
»  "wfagni  tlh^  of  English  horses,  cows,  sheep, 
■Mithut^iod  for  carrying  other  objects  intoeffect. 
^■d  vithnfanea  to  the  grant  so  agreed  to  be  made, 
JVttintend  into  a  partnership  with  the  plain- 
«  ^  Ualoer,  Edward  Gtbbs,  decaaaad,  the  defend- 
^  *^  Elphuutooe  and  William  Kershaw, 
^»  %  mcuttd  a  daed,  dated  the  Ist  November, 
■■W,  after  redting  the  grants  u;reed  to  be 
''"•TkoiDM,  it  was  recite^  tlwt,  for  the  puiv 
"MB  xntioMd,  they  had  agreed  to  enter  into 
y™«™P.  aid  to  raise  a  capital  of  24,000/.,  in 
•nwXIL  tatb,  and  that  each  party  to  the  deed 
PMtmtacribe  for  and  to  toke  four  shores, 
^"Btfutia,  except  Thomas,  should  imme- 
*^      **  the  hands  of  Stewart,  Marjori- 
^«  (*!  waconnt  of  the  partnership,  and  sliould 
**,^™"*'wl«n  required;  tha  amount  of  the 
■  ofTbiaiibeii^  to  be  paid  as  after  provided. 
*     "^wed,  that  the  parties  covenanted  to  be- 
^^J*  pirtDOT  for  the  purpose  of  exporting 
"V™"!       aheep,  and  other  cattle  to  New 
"•taiad  Van  Dieinen*a  Land,  and  of  breeding 
_2^wtp,  and  other  cattle,  and  selling  the 
Hoce  thereof,  in  New  South  Wales 
!jy**^'>IaDd;  sod  also  of  cultivating  the 
"wd, hemp, flax,  tobacco^  com,  and  all  such 
fwjKwns  to  which  the  soil  and  climate  were 

 ,  *™J  ™  »t»  for  diapoMUg  of  the  same,  by  ex- 

as  they  might  thuk  fit,  and  to  remain  and  be 
fM«afcrtientjr^neyg,«  f^m  the  month  of  Sep- 
tta  lajt  The  partnership  was  to  be  caUed 
"2!*'??^V«l»«idVan  Dienen's  Land  Es- 
IV"^  Hit  kads  to  be  granted  to  Thoroaa 
w  » *•  10  cDDTf^ed  as  that  he  and  the  other  part- 
^  to  bfceme  tenants  in  common  thereof  in  fee : 
■•P^taeo Bi^t  be  increased,  by  adding  more.  The 
W»  to  receive  interest  at  fi/.  per  cent,  per 
■^•illi  re^t  to  their  shares,  before  any  division 
*|nra  Allexpeose,  loss,  and  damage  which  might 
^■omd  io  carrying  on  the  business  waa  to  be 
fr,"^  bonw  ont  of  the  stoclc,  monies,  and  funds 
tftt  jatDenhif^  and  if  the  same  beeama  defidui^ 


then  by  the  partners  out  of  their  respective  monies,  in 
the  same  maimer  and  proportions  in  which  they  shonld 
be  respectively  entitled  to  the  remainder  of  any  net 
gains  and  profits:  when  it  became  necessary  to  pay 
further  instalments  on  the  shares,  calls  on  the  partners, 
except  Thomas,  were  to  be  made,  as  therein  provided. 
Provisions  were  then  made  for  the  conduct  andnuna^- 
ment  of  the  business,  and  for  tha  keeping  and  itating 
the  accounts  yearly,  and  Hctr  tha  division  of  profits. 
The  deed  contained  teveral  other  provinon^  to  which 
it  does  not  seem  necesearv  particularly  to  advert.  Soon 
after  the  execution  of  the  deed,  Mr.  Thomas  went  to 
Van  Siemen's  land,  for  the  purpose  of  managing  the 
affurs  and  concerns  of  the  partnership  there.  Horses 
and  other  cattle  were  procured,  aa  it  would  seem,  to  a 
considerable  extend  if  not  principally,  by  or  through 
the  agency  of  the  plaintiff  Colonel  Lautour,  and  the 
business  of  the  partnership  was  commenced.  The  firm 
of  Harjoiibanks  &  Co.,  consisting  of  the  defendants 
Stewart  Marjoribanks,  William  Kershaw,  who  was 
one  of  the  partners  in  the  adventure,  and  Archibald 
John  Marjoribanks,  were  the  agents  employed  by  the 
partnership  in  London,  for  the  purpose  ot  shipping 
cattle  and  other  things  necessary  tor  the  establishment 
in  the  colony.  Tlie  plaintiff  allege,  that  the  plaintiff 
Colonel  Lautour  was  totally  unacquainted  with  bud- 
neas,  and  that  he  took  no  part  in  the  management  of 
the  undertaking,  and  never  interfered  in  or  with  the 
accounts  thereof.  Mr.  Thomas  did  not  give  satisfoction 
in  the  management  of  the  buunesa,  and,  on  the  2lBt 
June,  1827,  tne  other  partners  executed  certain  deeds, 
the  effect  of  which  Kowm  to  have  l>een  to  dissolve 
the  partnership  as  to  Thomas,  to  revoke  the  power  of 
attorney  which  had  been  granted  to  him,  and  to  give 
the  necessary  powers  to  Tnomaa  Dutton  to  cany  on 
the  business  of  the  concern  for  the  benefit  of  the  re- 
maining partner^  Laotour,  Gibbs,  Kershaw,  Keate,  and 
Elpltinstone.  Mr.  Thomas  subsequently  executed  a 
deed  of  dissolution,  other  agents  were  from  time  to  time 
appointed  in  the  colonies,  and  the  bn^ness  was  for  some 
time  carried  on  for  the  benefit  and  at  the  risk  of  the 
other  partners,  without  any  other  or  new  arrangement 
being  made  between  them,  excepting  as  they  may  hare 
concurred  in  carrying  on  the  business  in  a  manner  not 
perfectly  in  accordance  with  the  provisions  of  the  deed 
of  November,  1825.  Not  long  after  the  establishment 
of  the  concern,  Kershaw  assigned  his  share  and  interest 
to  Arehibald  John  Marjoribanks,  who  thereuMn  be- 
came a  partner  with  Lautour,  Gibu,  Keate,  and  Elphin- 
stone;  out  he  afterwards  died,  and  his  share  became 
vested  in  hia  fother,  Stevart  Haijoribanks,  as  his  legal 
personal  representative.  It  iqrpean^  that,  in  the  trans- 
action of  the  bunneas  in  the  colonies,  the  parties  in- 
curred expenses  and  losses  to  a  much  greater  extent 
than  they  had  contemplated,  and  for  which  they  were 
not  prepared.  They  received  from  time  to  time  notices 
of  debts  incurred,  and  of  biUs  drawn  upon  them  by 
their  agents  in  the  colony,  and  very  often  with  such 
notices  they  received  very  sanguine  accounts  of  the 
value  and  future  prospects  of  the  concern ;  but,  as  such 
ftiture  prospects  we"  to  bo  realised  only  by  the  fnrthet 
outlay  of  money,  w  ,\3h  none  of  the  parties  could  con- 
veniently make,  an  wma  of  them  coold  not  make  & 
all,  and  as  the  atatetjents  of  the  agents  were  not  such 
aa  eould  be  aaenrely  rsUed  on,  the  prospects  of  the  con- 
cem  to  thoae  who  nad  to  supply  the  expense  was  for  a 
long  time  very  unsatisfactory  and  discouraging.  Archi- 
bald J.  Marjoribanks  being  dead,  and  Kershaw  having 
ceased  to  be  a  partner  with  Stewart  Marjoribanks,  a 
new  partnereliip  was  formed  between  the  defendants 
Stewart  Marjoribanks  and  Mr.  FerreiBj  and  the  firm 
of  Marjoribanks  &  Ferrers  were  employed  as  the  afenfa 
of  the  establishment,  and  transacted  the  busmesa  of  the 
establishment  in  London,  in  the  same  manner  aa  the 
fonner  partnetabip  bad  done  of  Uaijoribanki  &  Co. 
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The  aeeoimto  of  the  eitobluhinent  were  ketit  by  Mr, 
Down,  a  derk  of  the  firm  of  MaijoTibitnks  oc  Ferrers. 
The  partners  met  to  transact  their  busineas  at  the 
■connting-house  of  Maijoribanks  &  Ferrers,  and  there 
gBTe  their  directions  as  to  the  employment  of  agents, 
uie  shipment  of  stock,  ntensiis,  and  stores,  and  the  ac- 
ceptance of  bills.  The  agents,  Maijoribanks  &  Co.,  or 
lAaijoribanks  &  Ferrers,  made  sach  advances  of  money 
as  were  from  time  to  time  reqaired  for  carrying  on  the 
bnsinees;  and  the  partners,  at  their  meeting,  ^reed 
upon  what  contribntions  from  them  respectively  were 
nonired  to  repay  Uie  adTaneea  uid  eairy  on  the  nndei^ 
taking;  and  thereupon^  when  required  or  thought  ne- 
eenwuy,  the  contributions  were  called  for  from  the 
partners.  The  aUls^ich  were  made  had  reference  not 
-Mily  to  the  shares  of  capital  until  they  were  paid  np, 
but  also  to  the  sums  required  for  paytnent  of  the  ex- 
penses, which  the  agreed  cinsital  was  insufficient  to  pay. 
The  contribntions  called  tor  from  each  partner  were 
considered  to  be  due  from  the  partners  separately,  and 
each  partner  was  charged  with  the  amount  in  bis  ac- 
count with  the  concern ;  and  the  agents  who  had  ad- 
Tanced  money  were,  and  reasonably  considered  them- 
selves to  be,  creditors  of  the  concern  for  any  amonnt 
due  to  them,  vntU  rqiaid.  It  was  both  the  interest 
and  the  duty  of  each  partner  to  consider  not  only  bis 
own  means,  but  also  the  means  of  his  co-partners,  to 
make  the  payments  or  eontribntioiu  required  fur  the 
carrying  on  of  the  business,  the  pressure  upon  which 
wowd  be  increased,  end  might  become  overpowering, 
hy  any  failure  of  the  others  to  support  Uieir  parts  of 
ihe  burthen ;  and  every  one  had  dearly  a  right,  by  all 
fair  means,  to  require  aecnrity  or  protection  from  the 
others.  Upon  the  9th  December,  1828,  at  a  meeting 
between  Colonel  Elphinstone  and  Mr,  Keate,  a  minute 
was  made  in  the  partnership  books,  to  the  effect  that 
no  individual  member  of  the  establishment  ought  to 
ship  on  his  own  account  any  stock,  or  other  uticles 
tiiat  can  in  any  way  interfere*  with  the  interest  of  the 
establbhment  tn  Van  Diemen's  Land,  without  previous 
conmnmtcation-with  and  eonaent  of  the  other  parties 
coDceraed.  Amidst  the  embunanment  of  the  cwicem, 
and  the  increanng  lUfllcultiee  of  the  parties  to  make 
the  necessary  advances,  tiie  contribntions  due  from 
Colonel  Lantour  fell  greatly  into  airear;  hut,  notwith- 
standing what  was  due  from  him  to  his  partners,  he 
was  understood,  and  it  appeared  to  be  the  fact,  to  be 
engaged  in  sejiarate  speculations  of  his  own,  and  incur- 
ring other  risks  than  those  to  which  he  was  liable 
with  his  partners;  and  he  was  further  understood  to 
intend  to  leave  England  to  to  Van  Diemen's  Land ; 
he  seemed  to  be  about  to  withdraw  from  the  country 
without  aatisQring  the  jnst  claims  of  his  partners, 
to  be  about  -to  go  to  the  place  where  the  partnership 
business  of  profit  and  loss  was  carried  on,  and  to  en- 
gage  in  separate  speculations  which  night  compete 
with  the  partnership  speculations,  over  which  he  nad 
the  power  to  which,  as  a  partner,  he  was  entitled. 
At  that  time,  on  the  balance  of  his  account  with  his 
partners,  there  appeared  to  be  due  from  him,  for  prin- 
cipal money  and  interest,  the  sum  of  2413/.  9*.  It 
aeems  to  have  been  admitted,  that  he  could  not  then 
-have  paid  the  wholeof  this  sum,  but  that  he  did  intend 
and  hoped  to  pay  as  much  as  would  reduce  his  debt  to 
1000/.;  and  his  partners,  and  also  Maijoribanks  & 
Ferrers,  apparently  relying  on  hisintention  and  ability 
to  do  so,  were  induced  to  agree  to  an  arrangement,  by 
which  the  sum  of  10002.  was  to  remain  due  from  hbn 
upon  BBcnrity ;  and,underthe  direction  of  Haijorihen^ 
&  Ferrers,  who  acted  for  all  parties,  the  mdentnre 
flated  the  4^  August,  1829,  was  prepared.  It  was 
made  between  Colonel  Lautour  of  the  first  part,  Qibbs, 
Keate,  Elphinstone,  and  Stewart  Marjoribanks,  as  ad- 
ministrator of  Archibald  John  Hsnoribanki^  of  the  se- 
voiia  port,  and  M^baaiv  &  Kmn  of  4he  -third 


part,  and  was  executed  by  all  the  parties.  It  nd 
that,  upon  a  statement  of  the  affairs  of  the  ptrtnai^ 
as  far  as  the  same  could  be  made  np,  and  from  tlie 
vances  made  by  the  several  parties  in  respect  tlw 
Lautour  was  indebted  to  the  partnership  in  tlu  soi 
1000/.,  as  he  admitted ;  and  that  he  was  aesinnuton 
overall  his  interest  in  the  property  and  effixtt  of 
partnership  as  a  security  for  the  re-payment  of  10 
with  interest  thereon,  and  of  all  further  SDID6  of  ni 
which  it  might  be  necessary  to  advance  and  pay  at 
count  of  the  partnership  in  xe^wct  of  hismresn^ 
terest  therein :  and  it  was  witneaaed,  that  CUoBel  I 
tonr  granted,  sold,  and  assigned  all  his  shsR,Bg)it,: 
interest  in  the  property  and  effects  of  the  fntm 
to  Maijoribanks  &  Ferrera,  to  hold  to  theiii,tlidr 
ecutoie,  administrators,  and  assigns,  to  thdrBie,iit 
that  they,  on  being  required  by  tiiepaities  ofditw 
part,  riioutd  sell  and  convert  into  money  all  tbe 
perty  and  effects  thereby  assigned ;  and  in  the  d 
time,  and  until  such  sale,  and  on  belmlf  of  Co' 
I.autonr,  to  carry  on  the  pArtnerohip ;  -and  the  n 
that  were  to  arise  from  the  sale  were  to  be  ^tpKi 
the  first  place  to  reimburse  themselves  the  omu 
sale ;  secondly,  to  Tepay  to  tbe  partnership  lost 
and  interest,  and  such  fdrUier  sums  as  Lagtwrli  i 
become  indebted  to  the  partnership,  with  fattens^ 
to  pay  the  residue  of  siKh  monies,  if  snj,  to  Ca^ 
Lautour;  and  Colonel  Lantour  appointed  ahjjoifli. 
&  Ferrers  his  attomiea,  for  the  purposes  ni  tlw 
mentioned;  and  he  corenanted  not  to  rerokem 
the  powers  thereby  given,  nor  to  interfere  in  the  j 
nagement  of  the  partneruiip,  nor  to  release  anrt 
due  to  the  partnership ;  and  he  thereby  expresilj 
nouneed  and  disclaimed  all  right  and  title  to  iottf . 
in  the  man^ement  and  direction  or  controul  of 
partnership,  Its  agents,  cattle,  lands,  live  od  4 
stock,  goods,  chattels,  and  effects  whatsocrtr  M I 
part  thereof,  in  the  colonies  of  New  South  Walei  i 
Van  Diemen's  Land.  These  covenants  on  m  psr, 
the  plaintiff  lantonr  are  not  stated  in  the  bill,iw 
any  ground  fi>r  the  relief  which  is  thereby  pn3 
I  mif^t,  therefore,  bare  passed  them  over  witboot 
tice;  hut  they  were  strongly  urged  to  agnnrnt 
manifesting  a  fraudulent  intention  to  k«p  tbe  pum 
in  inioranee,  and  to  take  advantage  of  tim- 
be,  I  think,  admitted,  that  the  covenants  were  enrai 
though  it  has  been  contended  for  the  defendants,  t 
they  were  not  bad  under  the  circnmstanceB.  Tne^ 
tion,  if  it  is  to  be  entertuned  at  all,  is, 
afford  any  evidence  of  fraud  or  oppression.  I* 
tiflfe  say,  that  Colonel  lautour  was  in  a  ™  f 
pecuniary  difiiculty  and  embarrassment;  *^ 
defendants  knew  that  the  plaintiff  Lautour,  tbo^i 
detstood  to  be  engaged  in  other  specnlatioM,  |M 
even  affect  to  have  the  present  means  of  p^|>|£.' 
wholeof  the  debt  due  from  him  to  the  F»Of™ 
He  was  about  to  leave  1000^.  at  least  doe  from  na 
and,  as  it  appears,  had  fonned  the  plan,  not  onij 
leaving  England,  but  to  go  to  or  near  to  Uie  ptt" 
which  the  property  of  the  concern  was  Bitnste, 
which  the  buMncss  fi>r  profit  or  loss  '™»  7.?^ 
on.  After  having  read  the  correspondence  ami  we" 
dence  in  this  cause,  and  not  faking  into  a^"'"?^ " 
increased  risk  of  loss  and  inabilHy  to  pay  which  twn 
Lautour  was  incurring  by  his  separate  .sp^ 
am  not  surprised  at  the  other  parties  being  «i«"r^ 

Citd  themselves  sgainst  his  interference,  ejther  in  '!^ 
d  or  the  colony.  It  appears  that  the  ^^Jj'°Z 
objecta— one,  to  obtain  a  security  ft"" ''n** 
due  or  afterwards  to  become  due  from  I^"*"^,* 
other,  which,  under  the  circumstances,  "^J-yt^ 
quite  as  important,  to  prevent  Colonel  y 
interfering  with  the  business  of  the  hi 
debts  were  paid.  Coi<mel  lMatmn  dii  J^,'^^^^ 
daht  to  the  portnenbip  to  the  mm  of  IW 
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hftiBDdertakiDg  Of  agreement  at  the  time  when  the 
M  vn  execated;  but  in  the  following  mon^  of 
fctmher  he  odd  1000^  and  therebj  reduced  the 
wft  hi  ftun  Dim  to  an  amonnt  not  far  exceeding 
1ML  In  Un  bill  it  is  alleged,  that  1000/.  by  tfae 
Tin  September,  182S^  was  in  fall  satufaction  of 
«aa  intcaded  to  be  seen  red  br  the  said  ib- 
tttAi^inat,  1829.  Tbia  is  one  of  many  ontrae 
i{0Butted  to  stand  in  the  InU  after  the  error 
_^  nttothe  nl^tiff  upon  th«  doenments,  eren 
MbieaaodTea  to  ban  fo^otten  the  foots  that 
'  'tt  at  the  tiDU.  It  doe*  not  ftpp^*  that, 
.  _jaKilHaof  the  daad,  the  phuntiff  took  any 
r  ^  fte  asMn,  or  attendad  at  we  oounting>houM 
'  ttfttt,  for  tns  pnipoae  ot  inspecting  tfae  books 

 ita.  He  was  indebted  to  the  partnership 

«f  money  which  he  either  conid  not  or 
Aam  to  pay.    I  ahoald  hare  thought  it 
/cfavthat  De  could  not  pay,  if  it  did  not  ap- 
:  mk  hewu  continnaUy  en^i^ed  or  engaging  in 
~  yralitioM  nqoiring  capital.   He  bad  cove- 
1  not  to iitefm,  and  he  did  not;  bathispeco- 
^1        nti,  irttich,  notwithstanding  hu  en- 
qwalatiom^  wore  probably  real, 
t^aWiaHMMid  upon  mm.   In  April,  1830,  he 
*MBhUA;  on  the  29th  May  following  a  com- 
t  if  tsin^  ia  uBued  against  him,  and  he  was 
mi  Umi  t  Uokmpt ;  and  Brown  and  other 
■  iKnaaoiirted  UBigixeeBof  lus  estate  and  ef- 
CUmdiMbm  dia^ted,  as  he  had  a  right  to 
mm  jatiStj  of tbe  communon,  and  now,  oTidently 
■■g  aadv  gnat  embarnunnent  and  distresa,  he 
I  to  have  aed  hia  atmost  ondeaTonrs  to  procura 
,._  ttolwnipenaded,  and,  if  poesibw,  togo 

y^the  eokaiamon  some  new  independent  specnla- 
W^^Mflh,  lotwitiiiUDding  his  apparent  distress,  he 
t^^tehm  mo  then  thought  himself  in  a  condition  ■ 
AUtbediScuIties  towhich  hia  partuMs 
hit  oBiiarion  to  pay  the  contnbntioua 
wot  mj  greatly  increased  by  his  new 
.  <'>^T(nuBand  arowed  intention  to  be 
linBh.  If  the  c(aniaisrion  had  been  knawn 
'*»VthtiiBp)eee  mig^t  hare  been  dealt  with 
^  ™*  the  oonunisuon  being  disputed, 

^prtotf  amarsntly  a  bankrupt — it  was  an 
'~  *balier  oe  waa  really  so  or  not,  and  no 
J  anos  of  stttlunent  appeared.   Bu^  un- 
)^>^partnacs  must  hare  been  denroua, 
.  anxious,  to  esctqw  from  the  situa- 

IrjTSJfr''"  placed,  bv  getting  rid,  if  they 
> "  ^'^■"jwUiitoir  mi  all  cUims  in  reject  of 
l^un  dinre  ni  Uiia  aoxietr  appear  in  se- 
[_^[j*w_»hidi  hare  been  prodncea.   The  do- 
"va  ii  by  the  carenmstaneea  of  the  caaa. 
'"PBte  ereiything  that  was  done  to  a. 
^^g|««tum  to  take  adraolage  of  Colonel  Lau- 
^2*^  to  proinrefbr  themselrea  a  transfer  of 
^^^ni^ ffitluli^  eoBsideTation,  or  sufficient  cotud- 
^JtT'J**'  Wwotment  of  agents,  qoaationsaiDse 
S2~'**^|of  C(donel  liairtour's  concurrence  in 
^"PHv  the  power;  and  on  advances  being  made 
32Iff?!i?'*'*"™..*^  respecting  the  liability 


■9M«ioa  that  the  Crown  might  resnoae  or 
"f^^ttiateoded  grants  of  land,  for  want 
|V"iag  douiriiich  cooLd  only  be  dons  by 
^^f'^^JotnooKT*  In  &a  meantime,  and  on 
Sf^/an^  itaa,  Sfr.^Mte  was.  inlennea,  by  a 
^^tkeigMt,  Kr.  DatlOB,  dated  the  17th  Ja- 
^  Csbnel  Lautour  expressed  his  wish. 
~"'*weQlooiM,aiytng,that,ilbeweretocome^  he 
^il^y  Kttle  eTeiythuig;.  aad  Mr.  Dntton, 
^''^  that  QdouLLtttoiirw  engi«ad  in. 


speonlations  in  Van  Diamen's  I^nd,  Sydney,  Swaa 
River,  &o.,  hinted  at  his  being  engaged  in  other  trans- 
actiMis,  contrary  to  his  duty  as  a  partner.  In  July, 
1830,  Colonel  Lentour,  stating  that  he  had  made  re- 
peated applications  for  accounts,  of  which  api^icationa, 
nowoTor,  there  ia  no  eridenee,  requested  a  atatemmt 
of  accounts  to  be  tranamitted  to  him,  for  his  sosigneea., 
The  statement  n*a8  sent  to  him  aocordlngly ;  and  bis  at- 
tontiwi  to  his  own  intenats  was  immediately  shewn,  by 
a  claim  which  he  made  for  a  sum,  for  which  credit  had 
not  been  given  to  him  in  ttie  aoconnts.  The  partaian^ 
in  th«r  oifficnltiei^  coneeired  that  tbe^  might  renin* 
nerate  a  managing  agent,  by  giving  him  a  portion  of 
land  for  himselfl  and  so  avoid  the  neceanty  of  making  a 
farther  call  in  England ;  but  knowuw  this  could  not  m 
done  without  some  arrangement  with  Colonel  Lantonr 
or  bis  assignees,  they  opened  a  negotiation  with  the  as- 
signees for  that  purpose,  in  October,  1890.  The  DOgotia- 
tlon  oontinaed  fot  some  time,  bat  &iled  in  consequence 
of  the  state  of  Colonel  Lantour's  affaira ;  and  thus  the 
other  partners,  engaged  as  they  were  in  a  coneem 
which  was  at  that  time  very  haaudoas,  and  even  diaaa- 
trouB,  if  not  ruinous,  to  an  extent  which  made  them, 
dedrona  to  wind  up  Uu  conoem  in  aar  wqr  Ukab-  to 
occasion  them  the  least  losij  eonld  not  sell,  or  rewaia  an 
agent,  by  giving  him  a  portion  of  land,  or  even  grantiiu 
a  power  of  attorney  wtuch  shonld  he  free  from  haaar£ 
The  management  m  the  colonies  was  not  satisfactory; 
and  altho^^  Colonel  Laatour  may  have  thought  that 
he  could  have  improved  it,  svich  does  not  ^pear  to  have 
been  the  opinion  of  his  partners,  who  had  long  been 
alarmed  at  the  thought  of  his  going  out  to  the  celonieS' 
and  interfering  in  the  bosiness.  On  the  11th  Septem- 
ber, 1831,  he  wrote  to  Colonel  Elphinstone  as  foliowa; 
— **  I  have  heard  from  respectable  persons,  and,  in  short, 
seen  letters  from  Van  Diemen's  Land,  saying,  that  the 
estates  of  the  company  nevex  can  ge  on  without  oueef. 
the  partners  will  go  out  and  settle  upon  it.  Probably 
you  will  have  heard  I  am  going  oat**  (meaning  to  Vaa 
IMemen's  lAnd)  "  very  soon,  having  nearly  arranged 
eveiything  to  superstde  the  baakniptcy.  This,  of 
course,  wUl  place  me,  with  regard  to  my  share,  as  I 
was  originally*  My  wish  would  be  to  take  charge  of 
what  bdonga  to  me  as  soon  as  what  is  due  to  Stewart. 
Maxjoribanks  is  paid  off."  New,  in  these  few  words. 
Colonel  Lauteur  shewB,  first,  that  he.  then  expected  to 
supersede  the  commission;  secondly,  that  he  was  in 
comaunication  with  some  persMis,  who  gave  him  in>r- 
formation,  upon  which  he  rdied,  from  the  colony; 
thirdly,  that  he  intended  to  go  to  Van  Diemen's  I^d; 
and,  fowthly,  that  hs  expected  hia  position,  as  to  hia. 
shares^  would  he  aa  it  wu  arigHuUy,  meaiUng,  I  sup- 
poae,  before  the  baakmntoy.  and  not  aa  he  waa  be&re 
Aogiut,  1^;  ftfUi]y,.aiat  he  wished  to  take  charge  of. 
what  he  aaw  belonged  to  him  aft  soon  as  hie  debt  to. 
Stewart  MaijoribaiUcawas  paid  off*  He,  therefore,  theik 
admitted  the  debt^hich  could  only  mean  his  debt  to 
the  partnership.  He  speaks  of  his  debt  to  Stewart  Harp 
joribanks;  ai^,  admittmg  the  debt,  he  also  admitathat  . 
the  existence  of  the  debt  would  delay  his  taking  chaige 
of  what  belonged  to  him.  The  {duntiff's  intimation  of 
hia  intention  to  ga  out,  and  his  wish  ^to  take  chai^  of 
what  belonged  to  him,,  and  the  statement  of  Mr.  Dnt- 
ton, must  have  increased  the  alarm  of  his  partners,  and: 
made  them  still  more  deanma  to  defeat  hu  intention, 
or  to  protect  themaelves  andnst  hia  prooeedinga.  C9^ 
lond  iMttonr  presented  hu  petition  to  supersede  tha 
commianon  on  the  1!^  Noremher,  1831 ;  he  hoped  to 
r^  mousy  fur  the  occadon  from  Means.  Gale  &  Son, 
to  whMi  he  waa  already  indebted ;  and  tiieir  solidtors, 
Heesra.  Nind  &  Cott«rtll,  after  some  oommunic^eiL. 
with  him  on  the  subject,.  wpUed  to  Messrs.  Fresbfield 
&  Sons  (the  solicitois  of  the  partnership)  for  such  a 
statement  of  accounts  as  would  shew  the  position,  of 
CfdMial  IdntouK  with.  hia.  oolleasns.  In  toe  negoUft- 
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tlon  that  took  place,  Messrs.  Nind  &  Cotterill  acted  as 
the  solicitors  and  af^ents  of  Messrs.  Gale  Sc  Son,  to 
whom  the  plsintifF  Colonel  Lautoar  was  indebted,  and 
from  whom  he  hoped  to  obtain  a  further  advance  of 
money.  The  plaintiffs  all^  that  Messrs.  Nind  &  Cot- 
terill were  not  solicitors  or  agents  of  Colonel  Lautour. 
It  does  not  appear  that  Messrs.  Nind  &  Co.  were  the 
solicitors  or  agents  of  Colonel  Lautour  on  an^  other  oc- 
cauon  than  this;  bat  I  am  saUsfied  on  this  occasitni 
they  were,  and  acted  as  his  agents  with  faU  fall  know- 
ledge,  acquiescence,  and  authority.  In  the  course 
of  the  treaty,  and  by  a  letter,  dated  28th  November, 
1831,  Messrs.  Freshfield  stated  to  Nind  &  Co.  that 
Colonel  Lautour  was  liable  for  3500^.,  besides  interest, 
for  calls  heretofore  made,  and  that,  in  order  to  make 
his  share  worth  anything,  the  whole  concern  must 
first  pay  17,600/.,  a  sum  which  they  were  assured  Co- 
lonel Lautour  did  not  expect  it  to  realise;  and  though 
they  considered  his  interest  to  be  of  no  value,  they  of- 
fered to  pay  him  260/.  for  a  release.  He  endeavoured 
to  obtain  a  larger  sum,  and  also  wished  that  what 
shoold  be  ^ven  to  him  for  hU  consideration  should  be 

gren  to  him  In  the  form  of  Uad  In  the  colonies;  but 
10  defendants  refunng  to  vaty  their  offer,  the  pluntiff 
at  tength  consented  to  accept  it,  and  his  consent  was 
communicated  to  Messrs.  Freshfield,  by  a  letter,  signed 
by  Mr.  Cotterill,  dated  the  5th  December,  and  in  these 
words : — I  have  persuaded  Colonel  Lautour  to  take 
the  250/. :  the  matter  cannot  be  completed  till  he  has 
obtained  his  supersedeas,  which  I  expect  will  be  ordered 
to-morrow."  At  the  request  of  Messrs.  Nind  &  Co.,  a 
draft  of  the  indenture  for  the  final  completion  of  the 
agreement  was  sent  to  them  on  the  6th  December, 
1831,  but  the  plaintiff  did  not  obtain  his  supersedeas  at 
the  time  when  he  expected  it.  An  order  was,  indeed, 
made  in  the  bankruptcy  on  the  9th  December,  1831,  by 
which  the  plaintiff  Colonel  Lautour  was  ordered  to  do 
certain  things  with  a  view  to  the  sapersedinff  of  the  com- 
mission '  but  those  things  were  not  done,  and  it  remained 
doabtfoi  whetlier  the  pluntiff  Colonel  Lautour  would 
orwonld  not  be  able  to  obtain  the  supersedeas;  and, 
in  consequence  of  the  unsettled  state  of  his  affairs,  no- 
thing farther  was  at  that  time  done  towards  the  com- 
pletion of  the  agreement,  but  the  parties  seem  to  have 
considered  it  to  be  a  valid  and  bindmg  agreement,  as  far 
as,  under  the  circumstances,  it  could  l)e.  The  plaintiff 
Colonel  Lautour  repeatedly,  at  considerable  distances  of 
time,  claimed  to  be  entitled  to  the  benefit  of  it ;  and  his 
letters  of  Feb.  18th  and  May  8th,  and  the  Jttth,  2Ist, 
and  22nd  July,  in  the  year  1832,  an  produced  for  the 
purpose  of  proving  that  he  did  claim  each  benefit  and 
natefall^  accepted  50/.  in  part  payment  of  the  260/., 
the  consideration  provided  for  him  by  the  agreement. 
And  it  is  to  be  observed,  when  he  wrote  his  letters  of 
the  18th  February  and  the  8th  May  he  was  in  commu- 
nication with  his  solicitor,  Mr.  Poole,  and  when  he 
wrote  the  letters  of  July  he  was  desirous  to  receive  the 
money  himself,  and  to  prevent  its  beine  received  or  at- 
tached by  Messrs.  Gale,  on  whose  behalf  it  was  subse- 
quentiy  claimed,  and  to  whom,  on  another  occasion,  he 
admitted  it  to  be  due,  in  a  letter  which  also  refers  to 
his  solicitor,  Mr.  Poole.  In  the  meantime,  the  pro- 
spects of  the  company  appear  to  have  been  somewhat 
improTiag;  favourable  aoeoants,  resting,  periiaps,  upon 
a  obiter  ibnndation,  were  from  time  to  time  made, 
add  some  receipts  of  a  Taloable  produce  were  made; 
hat  it  was  apparent  that  the  prospects  were  still  vety 
doubtful.  Great  expenses  and  losses  had  been  incur- 
red, and  the  ultimate  result  was  still  subject  to  very 
great  hazard.  It  was  in  this  state  of  circumstances 
that  Colonel  Gibbs,  In  the  year  1834,  desired  to  be  al- 
together released  from  his  liability:  he  was  then  in- 
debted to  the  partnership  in  upwards  of  3000^,  and 
liable  to  contnbute  to  such  future  contributions  as 
might  be  necessary.  He  offered  to  rdease  all  his  claims 


in  the  property  and  effects  of  the  partneiship,  in  com 
deration  of  his  being  released  by  his  co-partnen  fn 
his  debt  to  them  and  all  further  contributions.  Ani 
rangement  for  that  purpose  was  accordinftly  made,  a 
it  was  carried  into  effect  by  a  deed,  dated  in  July,  18S 
the  sum  of  3571/.  8s.  0^.  was  the  amount  of  the  prese 
debt  from  which  Colonel  GiblMwas  thenrdeaari.  Tl 
plaintiffs  have  endeavoured  to  make  out  that  the  m 
sort  of  fraud  which  they  allege  to  have  been  ptOst 
against  Colonel  Lantonr  was  also  and  in  like  nami 
practised  upon  Colonel  Gibbs,  but  in  those  eodearDO 
they  have  entirely  failed.  The  agreement  midt  oi  A 
cember,  1831,  though  considered  binding, wunateoi 
pleted,and,  in  consequence  thereof,  the  share  of  Cobn 
Lautour  was  not  treated  as  extinguished,  or  as  latrfi 
with  the  shares  of  the  other  partners,  but  was  stl  t) 
subject  of  separate  accounts  in  the  books  of  the  psrtu 
ship,  and  spoken  of  sometimes  as  an  aereement  i 
certain  to  be  carried  inta  effect,  the  completios  of  t 
agreement  having  been  suspended  only  by  reason  of  ^ 
supersedeas  not  having  been  granted,  and  the  dda;: 
granting  the  supersedeas  having  arisen  from  the 
tiff  Lautour  not  having  performed  certaiu  eondmol 
which  he  alibied  he  was  not  bound  to  perfonn.  He 
length,  as  he  s&ted«  was  compelled,  by  the  circumstan 
of  distress  in  which  he  was  placed,  to  submit  to  all  t 
terms  imposed  upon  him  by  those  who  opposed  thei 
persedeas;  and,  haring  immediate  occauonfortnesa 
of  60/.,  ha  requested  Marjoribanks  to  lend  him  ti 
sum,  promising  to  repay  him  out  of  the  nioDey  he  wi 
to  receive  from  the  assignees  on  his  settlement  wit 
them,  adding  to  his  promise  these  worda:— "Asa 
though  your  firm  will  have  to  pay  me  2001^  «U  thj 
sum,  I  know,  is  to  go  to  Messrs.  Gale."  It  MMttM 
doubted  that  this  expresnon  referred  to  the  ^[W™ 
of  December,  1831 ;  and,  after  commumcatimi  wmKi 
Ferrers,  it  was  agreed,  that,  although  the  snwrndea 
had  not  then  been  obtained,  the  agreement  of  Dwsb 
her,  1831,  should  be  immediately  completed;  and  tl 
plaintiff  was  urging  to  have  it  completed  at  once,  i 
order  that  he  might  remit  the  money  he  was  to  rewn 
to  his  fiimily,  who  were  in  great  want  of  it,  Titoo' 
delay.  The  plaintiff  Untour  was  told,  upon  tbi  bi 
lance  of  his  account  as  it  then  stood,  and  wnUme 
from  the  account  in  December,  1831,  the  mn>  aue  irM 
him  was 5489/.  8#.4(i.  Inthishe  ac<juiesced:hedilW 
examine,  or  ask  to  examine,  any  books  or  w^*"!*  ? 
particulariy  requested  that  Messrs.  Freshfield  mi|Wa 
know  what  was  doing,  as  the  plaintiff  had  a  horroM 
aU  lawyers^  hut  in  other  respects  he  seems  to  » 
alive  to  his  own  interests ;  and  in  speaking  of  s  dtfw 
claim  which  he  had  for  30/.  on  account  of  ^-  "r" 
vais,  one  of  the  agents,  he  expressly  alluded  to  tlienw 
rishing  state  of  the  concern;  so  that  t''^ 
then  proceeded  on  Ins  own  notion,  that  tne  ct 
cem  was  flourishing,  and,  at  his  own  «<]oesv 
lawyer  was  consulted  on  hU  behalf.  ^^°^rr„Z 
deed  prepared  in  1831  was  altered,  with  the  mtMi™ 
of  adapting  it  to  the  state  of  the  case.  In  May,  iw 
it  was  executed  by  the  phiintiff,  who  thereupon  n 
ceived  200/.,  which,  together  wiUi  tiie  sum  «  ™ 
before  paid  to  him,  made  up  the  conslderslioB  «» ' 
250/.;  and  from  that  time  till  '"O'^-T"  There  « 
afterwards  no  complaint  was  made  of  it  f  ^ 
a  mistake  made  in  the  statement  in  the 
snm  then  paid  and  to  be  paid.  It  was  lecited,  im« 
account  of  the  sum  of  260/.,  the  coiMderation-mw"? 
100/.  had  been  previously  paid,  and  that JWJi™ 
be  tiien  paid;  whereas,  in  iact,  only  601.  had  ww 
fore  paid,  and  200/.  was  then  paid.  The  "Wf^f "JJ,. 
occure  in  the  receipts  signed  by  C6lo^'^^lf°TlLnm 
ever,  the  fact  was  not  disputed,  and  wr"  "7^ 

it  The  deed  is  made  between  Colonel  I^^^J^i'Lrt 
first  part,  Marjoribanks  &  Ferrers  of  w.'"?*!© 
and  Keate,  Elphinstone,  and  Maijoribanks  oTtw  ^ 
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at.  ItRdteBthedeedofthe4tbAiiB:nst.  1829,  that 
[Msor  VM  indebted  to  the  parUes  of  uxo  third  p&rt  iu 
tlRma  of        8*.  id.  for  advances  made  hy  them 
I'IKjBtflVDt  of  Colonel  Lantonr,  for  the  purpose  of  car- 
[snthe  ptrtneiriup;  and  that  it  was  agreed  bc- 
ifteptities,  in  conudention  of  the  said  sum  of 
.%.4d.BD  dae,ai»lof  260/.  to  be  pud  to  Lautour, 
WdftidMnana  caamj  to  the  parties  of  the  third 
t Alani^  to  ud  interest  in  the  property  aad 
Irffteptrtamhip^ftee  of  all  claims,  equity  of 
"aBiudietMn  ulelums  thereon,  and  declared 
Atfiai  of  the  partnenhip  so  far  as  regarded 
M«  aadsUtisgthenimtireTtonBly  paid  erroneously, 
t'l.  'knW«  mentioned.  It  was  witnessed,  that,  in 
(of  the  agreement,  and  for  the  consideration 
■ationed,  Hajoribanks  &  Ferren,  at  the  re- 
iB^bjIhtdiiMtioit  of  Colonel  Laatonr,  released, 
i,  ai  HBgneii  to  Keate,  Elpbinstone,  and 
ub  til  tlte  r^Iit,  title,  and  interest  of  Laotour 
ftoaHtliepniMrtj  and  efieeta  (tf  the  partners,  to 
Ike  sune  to  the  nse  of  Keate,  Elphinstone,  and 
'  Anl^ftK  of  aO  right  and  equity  of  redemption, 
iftt4etl({ADg;ast,1829.  He  appointed  them  his 
aiMfv&tpirpQen  therdn  mentioned,  and  i«- 
li  Om  fm  eTsiy  elum  which  he  might  hare 
■tthenfetsinTespect      or  hy  reason  or  on  ac- 
<  ^  li«»-[«ibienhip,  or  of  any  property  oreffecta, 
fcfftiiij,  belonging  to  them,  or  in  any  manner 
^.  i  ind  it  was  declared,  that  the  partner- 

aipni  Sadjti,  uid  dionld  cease,  as  far  as  concerned 
VhhI  Icatou.  The  continuing  partners  did  not 
mto  thbtniBictioii  without  meaning  the  risks, 
leoBldiwt  beaToided,  in  consequence  of  Colonel 
,  -  "J*^''*™^  then  obtained  bis  supersedeas 
Om  «miniw(m  of  Unkmptcy,  which  was  at  that 
■<  wfaee»^  him ;  but,  subject  to  those  risks,  it 
t«t  »fiiiil  settlement  wa«  made  with 
Tha  btuineas  of  the  establishment 
fcTiL^*"  ™     the  eonUnaing  partners 

^netwni  benefit,  wholly  independently  of  Colonel 
^'Tr.'H  bsTing executed  the  release  in  considera- 
SLSiri^yy^  to  be  glyen  in  1831,  did  not. 
ST^^LTl^'S  "''**w  with  them,  or  make  any 
^^L^y?™")  "A  on  the  contrary,  allowed  them 
22™**  **r  hnaineas,  upon  the  faith  of  the 


■wto  which  be  had  entered,  until  the  year 

n  i_  *T  " ''''  '•wkruptcy  was  made  on  22nd 

/ki?'  ^"^y  it  was  ordered,  that  the 
"W«a  mentioBiii  feown  and  othen.  should 


.Sir??  Uutoni'a  share  of  the  part- 
lf2^^'»^«»d  cattle,  stock,  and  implements, 
thereof,  to  Ctdonel  LautSnir  him- 
■I—  ''•'Pwwto  be  nominated  by  him.  Colonel 
L^StT¥ri..  eo-plaintiff  in  this caoss,  Joseph 
ii^^J"';  7_''  tnaiee;  and,  in  consequence  of 
^-^atotnrn  dated  the  6th  and  7th  February, 
«"i  execnted  by  and  between  the 
Sr-Jw  of  ti»e  ™t  P"*,  the  pUiin- 

££2^  and  Colonel  Laatoor  of 

2™       "ad  therebyColonel  Lautour^s  allied 
^  TMjTiytrty  and  effects  of  tho  partnenhip 
J^!in?S™  "wwd  to  the  plaintiff  Mr.  Knight, 
"™t»r  the  plaintiff  Colonel  Lautour,  for  the  pur- 
i»«WB  DMti™^    Theae  deeda  wen  almost 


.   i  "---id  by  the  demand  of  Lautoar  to 

hi,  ^  tig  jh^^^ 

5^P™"'P;  Mid  that  demand  being  resisted,  he 
MM  tos  ffltpujiiai  in  this  cause  on  the  22nd  Blarch, 
liLr'^  is  to  >rt  aside  the  deeds  of  the  4th 
Spj^*^  Mii  the  2nd  May,  1836,  upon  the  ground 
obtained  by  lurect  fraud,  and  for  in- 
j^^y^wentioM.  It  is  alleged  in  the  bill,  that 
J^^"*  w«  s  party  wholly  unacquainted  with 
r^f^f'j"**  ^  «<U  indeed,  procnn  a  supply  of 
'""BBafgOHritock&r  the  concein,  hvt,  except  as 


to  that  supply,  he  took  no  part  in  the  management  of 
the  undertaking ;  that  he  was  entirely  ignorant  of  the 
transactions  and  of  the  budness  of  the  partnership,  and, 
having  fallen  into  pecuniary  embarrassment,  Uie  de- 
fendants, hie  partners,  formed  a  scheme  to  exclude  him 
from  what  they  knew  to  be  a  very  valuable  concern, 
and  obtained  from  him  a  transfer  of  his  interest  therein 
at  an  inadequate  price;  and  that,  for  those  purposes, 
they  designedly  kept  him  in  ignorance  of  the  true  value, 
which  was  known  to  them;  and  they  wilfully  and  in- 
tentionally took  a  fraudulent  advantage  of  that  igno- 
rance and  of  his  distress,  and  by  pressure  compelled 
him  to  execute  the  deeds  which  are  now  sought  to  be 
set  aside.  Now,  it  is  satisfactorily  made  out,  that  the 
plaintiff,  although  he  might  be  irapmdent,  was  not  a 
person  wholly  unacquainted  with  business  or  unmind- 
ful of  his  own  interests.  It  is  not  true  that  he  never 
interfered  in  the  management,  except  in  the  procuring 
a  supply  of  hones  and  stock ;  and,  on  the  contrary,  it 
appears,  that,  up  to  the  4th  August,  1829,  he  took  on 
active  |»rt  in  the  concern,  and  had  as  {^ood  means  of 
being,  and  probably  was,  as  fully  acquainted  with  the 
tranaactiims  and  bnnness  of  the  partnership  as  any  d 
the  other  partnen.  Nothing  was  conmaled  from  mm. 
All  the  partnen  were  in  more  or  less  difficulty  and 
embarrassment:  they  were  engaged  in  a  speculation 
which,  to  say  the  least  of  it,  was  very  hazardous: 
their  expenses  were  greater  than  they  had  contem- 
plated or  were  prepared  for.  It  was  impossible  to 
ascertain  the  true  value  of  the  concern;  they  were 
obliged  to  depend  upon  agents,  whose  accounts  were 
not  strictly  to  be  relied  on — accounts  wlufch  were 
flattering  when  advances  were  required,  and  the  con- 
trary wnen  a  want  of  return  or  profil  was  to  be 
excused.  All  the  partnen  were  more  or  less  at  a 
loss  what  to  do,  or  whom  to  blame;  but,  with  respect 
to  knowledge,  they  were  on  equal  terms,  at  least; 
though,  if  I  were  at  liberty  to  conjecture,  there  might 
be  some  reason  for  supposing  that  the  plunUff  Colonel 
Lautour,  by  separate  correspondence  and  his  own  Bpe> 
eolations,  procured  some  mformation  or  experience 
more  than  the  others  possessed.  Upon  the  other  hand, 
it  does  appear  that  the  plaintiff  Lautour  became  con- 
siderably embarrassed  in  his  circumstances,  being  en- 
gaged or  planning  engagements  in  other  speculations. 
It  may  be  true  that  his  contributions  to  tlie  concern, 
added  to  his  embarrassments,  had  made  his  other  spe- 
culations more  difficult;  but  it  does  not  appear  that 
his  co-partners  had  any  concern  with  his  embamsB- 
ment&  or  were  eroi  acqndnted  with  them,  nntil  a  late 

Seriod  of  this  transaction,  any  otherwiae  dum  as  his 
IfBcnltlea  might  be  inferred  from  bis  f^lnre  to  pay 
the  contributions  which  were  due  from  him.  The  mere 
non-payment  of  the  contributions  whicli  he  was  called 
on  to  pay  was  of  itself  very  injurious  to  his  partnen; 
but  accompanied,  as  it  was,  by  the  knowledge  that  the 
plaintiff  was  ennged  in  other  speculations,  necessarily 
expensive  and  haxardous,  and  also  competing  with  the 
business  of  the  partnership,  and  that  he  intended  to  go 
out  to  Van  Diemen*s  lAnd,  a  state  of  things  arose 
which  made  it  very  important  to  the  other  members  of 
the  partnership  not  only  to  obtain  security  for  what 
was  or  might  become  due  from  the  pluntiff,  but  also  to 
control  him,  and  prerent  luia  intemrence  in  the  ma- 
n^ment  of  the  concern ;  and  I  am  of  opinion  tiiat  tiie 
plaintiffs  have  wholly  nUtd  in  their  attempt  to  im- 
peach the  deed  of  the  4th  Angust,  1829.  It  is  probable, 
that  when  that  deed  was  executed  the  other  partnen 
would  have  been  glad  to  get  rid  of  the  pluntiff  alto- 
gether; but  such  does  not  appear  to  have  been  the 
object  of  the  deed,  which,  as  I  have  stated,  was  two- 
fold: first,  to  obtain  security ;  and,  secondly,  to  prevent 
the  plaintiff's  interference  while  he  continued  indebted. 
By  payinv  the  debt  he  might  have  been  freed  from  the 
control  wnif^  was  impona  upon  Urn;  he  obtained  the 
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foriMsnmoe  wbieh  the  deed  gare  him  by  aabmitting  to 
those  tamu;  anit  it  does  not  appear  to  me  that  it  was 
nmvasanable  to  impose  those  terms,  or  that  any  adran- 
tage  was  taken  of  the  plaintiff  to  obtain  than.  After 
the  execatioD  of-  the  deed,  the  plainUff  did  not  inter- 
fere; and  thoneh  his  debt  rmuined,  and  was  increasing, 
for  contnbatiimB  vrvn  not  made  upon  him,  and  no 
longer  added  to  his  embarraasmenta,  which,  however, 
seemed  to  have  pressed  more  and  more  heavily  upon 
him.   His  co-partners  bad  nothing  to  do  with  those 
embuTassmenti^  and  did  not  refuse  to  give  any  infor- 
mation he  asked  for  respecting  the  coooem.   This,  io 
one  instance,  appears  by  the  answer  made  to  an  inqairy 
in  July,  1830.   It  seems  onneoeaaaiy  to  oomnoent  st 
any  letigth  on  the  correspondeoce,  which  affords  the 
best  intbrmalion  we  have  re^>ecting  the' state  and  pros- 
pects of  the  concern  between  Aognst,  1829,  and  De- 
cember,  1831.   I  think  that  nothing  had  occurred  to 
make  reBSonable  men  consider  the  prospect  much,  if  at 
all,  better  than  it  was  in  August,  1829.   The  partner- 
ship necessarily  suffered  great  inconvenience  mmi  the 
rituation  and  drcumstances  of  Colonel  Lantour.  The 
real  value  of  his  interest  on  the  amount  of  what  might 
be  due  from  him  on  a  final  winding-up  of  the  concern 
could,  of  course,  be  ascertuncd  accurately  only  by  a 
winding-up  and  sale;  but,  taking  the  accounts  as  they 
were  kept  on  behalf  of  all,  as  they  were  binding  on 
all,  unl«6e  errors  could  be  proved,  it  seemed,  in  the 
year  1831,  very  probable  at  least,  that,  if  the  whole 
property  luid  Men  sold,  an>I  the  concern  wound  up  and 
settled,  nothing  would  have  been  found  coming  to 
Colonel  Lautour.   After  the  year  1830,  I  de  not  find 
that  any  attempt  was  mad*  by  th*  <rtJur  parties  to 
obtain  Colonel  Lantoor's  share  by  am  direct  assign- 
ment from  hbn,  till.  In  oonaeqaenee  of  the  treaty  en- 
tmed  into  on  behalf  of  Messrs.  Gale  &  Son,  and  of  the 
plaintiff,  the  agreement  of  December,  1831,  was  entered 
into.   1  think  that  the  plaintiff  was  boand  by  the 
acts  of  Nind  &  Cottuill,  who,  if  not  then  his  solicitors, 
were  certainly  employed  or  authorised  by  him  to  act 
as  his  agents,  for  the  pnrpose  of  the  amngement  then 
contemplated.   It  seems  extraordinary  that  the  pltun- 
tiff,  after  having  acquiesced  at  the  time,  and  having  so 
often  afterwards  sought  the  benefit  of  that  apmment, 
should  new  think  himself  st  liberty  to  disclaim  the 
authority  of  Messrs^  Nind  &  Cotterill,  and  to  inust 
that  the  acrangMiient,  of  which  ha  claimed  the  beiwAt, 
was  not  bindinff  njMii  him.   If  the  plaintiff  had  be«^ 
as  he  hoped  to  tw,  in  a  wtoation  to  perform  that  agree- 
xaaui  immadiateiy  after  it  was  entered  into^  there  is 
nothing  to  shew  or  make  it  probable  that  he  would  not 
ham  dene  ao  withovt  any  hesitatien.   That  the  agree- 
ment was  not  then  completed  was,  it  is  probaUev  rather 
hb  misfortune  than  his  &nlt ;  the  otbu-  parties  to  the 
iwreement  were  in  no  respect  the  canse  of        delay ; 
they  w«n,  on  the  oontiary,  great  sufFerers  by  it ;  and  I 
think  the  agreement  was  a  vMid  agtvement,  and  that 
this  Court  would  net  have  iwnniUwl  Colonel  Lautour 
to  act  in  violation  of  it.   The  draft  of  the  deed,  by 
wliidi  it  waa  intended  to  he  completed,  was  not  fiiully 
settled  in  Deoeaaher,         die  order  for  the  saMtse- 
deas  not  havisff  been.th«i  obtuned.   The  pbdntw  wae 
not  in  a  poduon  to  complete  the  agreeaieat  eren  in 
April,  1838;  and  at  his  request,  and  fiir  his  relief,  in 
the  circnmstaDces  of  distress  in  which  he  represented 
faunself  to  be,  the  deed  of  the  2nd  May,  183ff,  was  exe- 
cuted.  It  was  pr^>ared  upon  the  plan  of  the  dr^ 
vrltieh  was  sent  to  Nind  &  CottenH  in  December, 
18S1< — not  at  the  reqnest  of,  or  the  suggestion  of  a  claim 
by,  the  defendants,  but  at  the  special  and  urgent  re- 
quest of  the  plaintiff  Coknel  Lantour  himself.   It  is 
alleged,  for  the  defendants,  that  information  was  offered 
ta  Hie  plaintiff,  which  he  declined  to  rsoeive,  saying 
that  he  knew  all  about  it,  and  oiUy  wanted  to  be  fne 
of  the  oonccra.   Thai  is  stated  In  the  answer,  and  amd 


to  he  so  stated  in  the  erideace-of  Mr.  Ferrers,  vH 
was  not  read.  That  «ridenee  net  beii^  res^  ao| 
I  cannot  say,  that,  in  strictness,  the  BtatesMirti  ia  ( 
answer  are  so  neeeasarily  OMineated  with  the  fm^ 
read  by  the  plaintiff  as  to  entitle  the  dtfiBBdnta  to  q 
it  on  their  behalf,  the  allegation  to  whidi  I  hm  i 
ferred  is  not  proved ;  but  it  is  by  no  meaasbwranti 
with  the  rest  of  the  case;  and,  independsatiy  of  it, 
think  tiiere  is  suAcent  ertdMice  to  snew  tbst  iDfon 
tion  was  not  wilfully  and  fraudulently  ooaectled  frt 
the  plaintiff.  I  am  of  opinioii  that  the  plsii^  m 
knew  what  he  was  aboat,  said  was  not  inaand  te  «a 
cute  the  deed  by  any  misrepresentation  <x  codomIbm 
whatever;  wd  though,  having  regard  to  hiiwholtra 
duct,  it  is  extremely  probable  that  his  peeasiord 
tress  was,  in  his  own  mind,  his  motive — peikift  \ 
only  moUve — for  exeevting  the  dee^  I  sai  «f  oj^ 
that  his  distress  was  in  no  way  reswted  to  <a  mj^ 
by  the  other  parties  for  tha  pnrpose  of  eompiWiig&l 
to  suUhit  to  a  sebeme  of  thtfr^  and  that  fail  diitaw 
the  time  was  not  their  inotiTe,  I  will  not  my  for  a 
ing  him  to  execttte  the  deed,  bat  for  ooaoeiitiBf 
comply  with  his  request,  tlmt  the  deed  should  be  a 
cuted.  Tlds  distress  m^,  indeed,  have  been  thar  n 
tive  for  paying  the  money  before  the  snpetiedcss  « 
obtained.  More  than  four  years  had  ehpsed  naee 
had  »tered  into  the  agreement  of  1831;  he  had  thong 
of  it,  and  referred  to  it  again  and  again  as  valid,  nd 
1886  he  desired  an  end  to  be  put  to  tiic  kisg  dekyi 
completing  it.  He  new  saye,  that  be  iaiMcM  H 
deed  as  soon  as  he  could;  that  the  commttata  ti  n 
yet  supereeded ;  bvt  tbe  angnment,  by  ordv  of  U 
Court,  being  made  In  Febmary,  18.39,  the  mD  n 
filed  in  Uie  followLw  month  of  Hardi;  as  to  wbd  i 
may  be  obeerved,  if  the  pluntiff  eoncuved  hiiMiir  t 
be  the  victim  of  undue  preasnre  and  fiend  hf^^ 
fendants,  and  to  be  defiaaded  by  the  agreenMotiflf  183 
and  the  deed  of  1830,  end  if  he  received  the  mone;  i 
that  time,  and  always  aftorwards  intended  to  nspM 
the  instrument  as  soon  as  he  was  ^le,  he  bo,  hy  a 
own  condoot  towuds  his  partners,  pUce^  UbmbIi  i 
a  situation  of  seme  difficalty  and  suspMao.  Aau> 
who  is  in  distress  may,  nerurtiielesB,  coBt»»ct; 
being  in  distress,  he  procorae  other  penoM  ts  Mm 
to  an  agreement  which  he  vranld  not  huwtf  hiww 
quested  or  consented  to  if  he  had  net  bemmo"*" 
and  aftemnls  ansceasfttlly  urges  and  obtains WP^ 
fonnanes  of  that  acieemeat,  aad  reoeiTet 
secured  by  it,  and  after  that  aoqnieeoee  for 
time  m  tiia  perfbrraanee,  without  a«y  notise  « 
faction  or  oeaqilaint,  he  is  not  entiUed  to  >«t  ibm  " 
transaction,  on  tbe  mere  ground  of  his  poverty 
tress,  in  the  absence  of  any  deception  or  **'~P^TtJ 
have  been  practised  upon  him.  His  own  <»™*T 
not  appear  to  me  to  be  free  from  the  impotation  of  W" 
Bnt  it  is  further  said,  that,  even  if  »'""'^,?PS5JJ 
no  fraud  was  practised  or  intmded,  yet  ■"'7  "ffrj? 
ing  the  deed  of  August,  182%  as  a  deed  by  ^^*^J"Z 
ribanks  &  Ferrenbeeime  tmstees of  the pJ«>™""3 
siderin^that  the  deed  took  from  the  plaintiff  nuiff 
to  interfere,  and  that,  in  fact,  he  did  no) 
the  hnsinssB,  bat  was  peiaoaally  ignonnt  of  "1*1*17^ 
laxs  and  details  of  the  aeeoimta  >»l-valastioiV^ 
we»  tlien  known  to  the  other  parties— it  «■ 
of  the  defimdants  to  pfoteet  the  plaintiff,  and  »  rj" 
to  aeoept  of  his  execution  of  the  deed  of 
satisfying  themsrivee;  and  beingnew  able  to  pn""" 
to  satisfy  the  CouH  that  the  plaintiff,  at  the 
executing  the  deed,  had  before tim  aU  ^^''^Zim 
which  it  was  proper  for  him  to  poBseB§ra»"  '  j  ^ 
of  the  defendants  to  give,  with  a  view  to  a  " "T^ 
deration  of  his  interest.  The  plaiutift  PJJrtn 
eridenoe,  and  a  oerreqwndnice  and  doeumaiia 
great  length,  the  disenisiott  of  which  <><"7''^,!auL 
timfl»  for  the  pn^osa  of  pmring^  ti»«*i  " 
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1i»r,  18S6,  the  ddm&nta  Iwd  vary  import- 
^^fvM^  md  iifnnution  which  the  plaintiff 
UatMir  had  not,  and  frtmi  whicdi,  if  iwodaeed 
1  be  wmld  hare  kamm,  as  be  allagea  the  fact  to 
»***toirtCTrtwaB  ofa  mocfa  vreater  raloe  than  it 
I  a^HDted  to  be.  I  think  that  the  question  is 
k  coandrnd  with  lefevence  to  wliat  took 
<r  the  4Ui  Aagwt,  1829,  before  which  time  the 
tbd  tt  lesit  u  mnch  information  as  any  of 
n.  Baring  looked  at  the  evidence  and 
.  I  HQ  of  opioicot  that  the  plaintiff  has 
t  VMl  tlitt  the  inteiest  of  the  pluntiff  Colonel  Lan- 
t-mm^  uj  peatn  nkat  than  it  is  repreHnted  to 
JBite  OBBK  the  whole  tine  nothing  took  place 
^  E»  nMwbH  ad  pnidait  men  to  oousder  the 
itofacof  gRttarTatne  than  it  was  Tepnaentad 
TWtsBcenihad  not  become  profitable,  nor  was 
*mjmSiBmi  nun  to  balieTc  that  a  sale,  if  it 
I  M«t  bta  <Seetad,  would  bare  produced  any- 
'teCriwlUDtourhin^tof  huahan.   It  is 
)_^i^niaeMK,7oaoBraotaseertain'the  comet 
'  ifdieof  aihaifrof  one  of  the  partners  in 
an,  without  conrerting  the  property  of  the 
antf,  aaoertanning  the  snrpniB,  if  any, 
'*^^4illthe  deouods  of  other  persona,  and, 
''^'^^^icntiato  between  tiM  concern  and  each 
;Ma|&ebilaBeedne  to  ot  from  each  partawr 
B  a  hwfal&r  partners  to  deal  with  each 
'BfiAiidibKBtway;  if  they  think 
^         wly  eo  the  stock-taki^s,  Talnar 

'  ""V?!"'"'^^''  •PP*"  *>y      hooka,  and  the 
^Mptintbenuumer  known  to,  or  acqnteaoed 
w  ptrtam,  Ttie  stodf-takinga  and  Talnatione 
"•riuitccmte,  according  to  the  natnre  of 
>  udtbepreperty  employed  or  en  gagged  in 
.     "  *md,  IB  many  cases,  be  absurd  to  ei- 

ja^-L^^j!!?' "  *®  *  transaction 

^■l'™",  mmdcd  od  statements  appearing  in  the 
^l""*  ■ewnnts  stated  in  the  books,  could 
■-■  *p  the  groand  of  some  subsequent 
,^^J™»*«tkHi8l  inaccuracy.  When  a  ques- 
"j*")  ^b  case  must  be  considered 
t^^rh*'  >t^  own  circtraistanees.  Now,  in 
j^iteiWMctionB.  upon  which  vaiiie  mid  pro- 
s  took  Dlace  in  Van  Diemen's  Land. 

fci^7^"'«»iIdbBTe  any  personal  knowledge 
•^*"'**liged  toxely  on  the  reports  of 
^n^^"*<>p<Aeof  the  time  when  they  were 
<.^tB|«  "''•"^  months  snbae^uently. 

tei  mm^^'^^^^  concern  were,  or  might  be, 
■*tft  a^Z.  ^  •wuirences  taking  place  between 
**>«2rrti,"*'jP*  of  "port.  What  was 
■sf  theftB-^  »iew  which  the  partners  had  to 
fmtt4  dm^*^^  was,  that  new  and  freijnently 
thn^7  advances  were  continually 
4if^?^  ^  femHtaokoes  continually  dta^>- 
^hTe.  ^  that  partiea,  ^taated  as 
with  t^^y  ud  bomrtlv  dMd  with  each 
■^•fcy  the  M^^?^be  flbara  of-eaeo  othw,  notwitfa* 
'•fci.  Afbf  iu^^  thiy  were  in  as  to  the  exact 
'M&aeMeMtj^^  inquiry  which  can  be  made  in 
^•ef  ndwlie^^d  mattm  of  this  kind,  Uie  ques- 
^*  >*dce^itim^^  compantively  immaterial,  if  there 
^■"aiaeidBo^^'  P^iawifnsenta^n  or 'fraud,  no  nn- 
^^cdj  knew  tbt  no  ^akittff  Colonel  Lautoor  per^ 
lanaHfia^Qi^  Jj"^^  of  the  proper^,  bosiness,  and 
^■twen  tentf.Mir*'*  ^  venations  and  accounts 
of  Mtnn^^'^  Diemoi's  land,  and  the  pro- 
^*  *b1.im*ul.^^  before  August, 

ciaS^T^^I^afldtng  the  fluctuations  that  took 
if^^i^^T^af  ^  concern,  and  the  occauonal 
-  ant,  I  am  persuaded,  upon  a  c<m- 

'  ail  that  1^ 
.evidenneas 
I  import- 


ance to,  that  prior  to  the  manth  of  May,  1886,  nothit^ 
took  place  wlueh  was  material,  in  the  conaideim- 
tion  01  the  plaintiff's  position,  with  respect  to  the  eon- 
cero,  or  to  m^e  it  the  dnty  of  the  defradants  to  refuse 
to  deal  with  tiie  plaintiff  in  respeot  of  his  share,  when 
he  earnestly  rcqnosted  it,  unless  be  first  ooascnted  to 
make  afuU  examination  of  the  reports  of  tbevalue,and 
of  the  accounts  subsequent  to  the  time  when  he  ceased 
to  interfere,  puisuant  to  bis  covenant  in  August,  182D. 
Under  the  deed  of  that  date,  Marjoribanks  &  Ferrers 
were  trustees  for  the  partners  In  the  concern,  for  the 
debts  due  and  to  become  due  from  Lautour  to  them ; 
and  they  were  trustees  for  the  plaintiff  C!ol<mel  Lautour 
himself  for  any  surplus.  The  pbdntlff  was  at  liberty, 
if  he  had  been  able,  at  any  time  to  make  Marjoribanks 
&  Ferrers  trustees  for  bimeelf  alone,  by  paying  the 
debt.  From  cironnstonoes,  not  in  any  way  ariaingAvm, 
his  partners,  he  was  not  able  to  do  tiut ;  bat,  not  doing 
tha^  he  was  Derartheleas  entitled,  at  any  time,  to  call 
for  an  account,  and  be  did  so  when  he  desired  to  have 
it;  and  if,  in  December,  1831,  bis  partners  had  said. 
You  have  not  seen  the  reports  and  aocoonta  since 
Aiq^ust,  1829;  we  bold  security  which  is  in  the  na- 
ture of  a  trust,  and  whatever  may  be  the  pressure  upon 
you  which  induces  you  to  desire  to  settle  with  us  at 
thia  time,  we  will  not  do  so,  without  you  first  make  a 
full  investigation  of  the  accounts,  or  without  bringing 
the  whole  eonoem  to  market;  and,  from  the  aole  and 
the  oeeonnts  to  ha  tfaeranpon  token,  aaeertain  one  way 
or  the  other  what  is  the  tuU  snm  due  frou  yon  to  iis» 
or  from  ns  to  yon or  if  after  the  agreement  of  De- 
cember, 1831,  and  his  subsequent  demands  to  have  the 
agreem«it  completed,  and  his  admisuon  that  the  sum 
agreed  to  be  given  to  him  was  payable  to  Messrs.  Gale — 
if  the  like  language  had  been  applied  to  him,  be  would, 
I  think,  have  been  justly  surpnsed,  and  have  thought 
himself  a  little  aggrieved;  he  would,  probnbly,  have 
attributed  their  conduct  to  a  desire  to  retain  the  mone^ 
that  belonged  to  him,  or  to  Messrs.  tiale  &  Son,  in  their 
own  hands.  Considering  the  position  in  which  the 
plaintiff  was,  I  think  it  is  to  be  rwretted  that  the  de- 
fendants did  not  require  him  to  look  into  the  accounts 
hirooelf,  or  to  employ  somebody  to  do  so  for  him.  I 
believe,  indeed,  that  the  pliunnff  would  hove  reaiated 
any  such  nroposal;  and  1  think  that  the  defendants 
would  not  have  liaa  a  right  to  insist  upon  it  against  hia 
will  and  their  own  agreements.  On  the  other  hand,  it 
is  perfectly  clear  that  the  plaintiff  was  entitied  to  have 
the  accounts  folly  examined,  and  to  see  all  the  doou- 
menta  from  which  the  real  value  of  his  share  and  in- 
terest in  the  concern  might  be  ascertained ;  but,  as  to 
this,  I  certainly  believe,  that,  if  the  investigation  had 
been  asked  for,  it  would  have  been  affbrdw  without 
any  difficulty.  In  these  voluminous  proceedings  there 
is  no  evidence  or  indication  of  any  deeire  to  conceal  any- 
thing, or  to  refuse  to  give  the  plaintiff  any  account  or 
explanation.  I  think  that  the  elaaaea  in  the  deed  of 
August,  1829,  hod  not  for  their  obieet  to  keep  the  pon- 
tiff in  ignorance,  but  to  prevent  hb  interfertnee  in  tiie 
management  of  the  businesa  in  a  manner  which  they 
had  reason  to  apprehend.  Upon  a  careful  and  laborious 
consideration  of  the  whole  of  this  long  and  intricate 
case,  the  arguments  of  which,  of  naoasnt^,  were  un- 
doubtedly rendered  very  long,  I  am  of  o[nnLon,  that  the 
plaintiHa  could  entitie  themselves  to  the  relief  prayud 
for  by  this  bill  only  by  diatinctly  proriug  that  a  fraud 
bad  been  practised  on  Colonel  l3otour  by  his  co«part- 
ners  or  by  Marjoribanks  &  Ferrers;  and  although 
there  are  some  things  which,  considerina  the  ciroum- 
etancee  of  the  person  with  whom  they  nad  to  deal, 
might,  perhaps  have  been  pmdaitly  deqe  otherwio^  I 
am  opinion  that  the  pluntaff  has  not  proved  that  his 
interest  in  tiie  concern  was  of  more  value  than  he  m- 
enved  for  it;  ai^  1  am  eatisfied,  that  not  only  was 
than  no  iinet  fraud  inlfoliy  pnetind  vfmi  him,  but 
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land,  610^  for  sereranoe  and  otha  dnuge.  In  a 
additional  land  shall  he  required  for  iht  Cmm 
for  the  purpose  of  constructing  the  railway,  uwi 
guished  from  buildinga  and  stations,  the  nine  to 
taken  and  piud  for  an«r  the  rate  per  acre  as  ii  six 
stated.  And  it  is  hereby  further  agreed,  that  ik  « 
Company  shall  pay  interest  on  the  sud  sum  of 
at  the  rate  of  4/.  per  cent,  per  annum,  from  the  i 
they  shall  commence  their  works  in  any  of  tbe  a 
closes  until  the  sud  purchase-money  shall  be  pii( 
Shortly  after  the  date  of  this  agreement,  Mean,  fa 
&  Sons,  at  the  request  of  Mr.  Stevens,  the  aoiicilor; 
the  Great  Western  Bailway  Company,  faaUmi  lui 
with  an  abstract  of  plaintiff's  title.  On  tbt  21 
August,  1846,  Hr.  Stevens  sent  a  draft  amrefui 
of  th«  lands  in  question  to  Measra.  Poole  &  Som,  I 
their  approval ;  and  on  the  2Sth  August  the  lit 
returned  the  draft,  approved  by  them  on  pUinti 
behalf.  The  Company  had  never  entered  into  poet 
uon  of  the  land;  neither  had  they,  notwithstuid 
applications  from  time  to  time,  made  to  them  on  be! 
of  the  plaintiff,  urging  them  to  complete  the  pnrcli 
taken  any  further  steps  towards  its  completion.  Tt 
had  been  much  correspondence  between  the  tvoj 
ties;  and  a  question  was  rused  as  to  whether  the  i 
citors  of  the  Company  had  not  agreed,  on  the  pir 
the  Company,  to  pay  interest  on  the  purduaHDOi 
from  Ist  Januaiy,  1847.  Under  these  drcnmstiD- 
the  plaintiff,  on  the  2nd  May,1848,  filed  tbe  biU  in  t 
cause  against  the  defendante,  the  Great  Weston  & 
way  Company,  praying  that  the  defemJantomipit 
decreed  specifically  to  perform  the  above-wation 
agreement,  and  to  pay  the  plaintiff  the  uii 

together  with  interest  for  the  >QnH,lnim  t 
Ist  January,  1847,  until  such  purchase-moner 
be  paid.   The  cause  came  on  for  hearing  onM  u 
answer. 

Foois,  (James  Parker  with  him),  for  the  biV« 
tended,  that,  from  the  delay  which  had  «^"™' 
immediate  decree  for  specific  performance  withoatu 

reference  as  to  title,  should  now  be  made. 

r.^!(ewiM,(5rfAe«andi6»ft  with  him),  for  the  defei 

ants.— The  only  question  ia  as  to  the  conB^cl'on 
 and,ui  .-t.«i.«n 

irematu: 

f>uibiituic  iivb  having  aiiiTTO.  a.  w.."..  —  . 
and  was  required  for  the  railway ;  and,  by  the  ^» 
and  Rugby  Act,  (8  &  9  Vict.  c.  '^i 
period  of  seven  years  was  limited,  within  whwhtM 
was  to  be  completed,but  that  has  not  yet  expirM-,  fu 
tiff  must  be  taken  to  have  been  aware  of  the  pronium 
the  statute,  as  the  notices  were  given  and  HaU  wm 
pointed  under  the  statute,  and  this  makes  the  cue ' 
ferent  from  that  of  a  contract  hetween  ra^™"^ 
Company,  under  theagreement,  have  power  to  tiw^ 
ditional  lands  from  time  to  time,  if  neceasary ;  vd,  u| 
thepre8enttime,itUdoubtfiilwhatIand5waj'b«theBi 

ject  of  this  agreement.  The  Company  are  not  to  « 
quired  to  take  different  conveyanceaftomtuneloim. 

the  various  pieces  of  land  they  may  reqoire;  but 
ditional  lands,  if  any,  are  to  form,  with  the  ong 
land,  the  subject  of  one  conveyance.  The  supiu« 
in  the  contract  as  to  interest  removes  all  J*"''}".  *J 
facie  interest  runs  only  from  the  time  ^la) 
cipal  becomes  due ;  and  here  the  tima  w  pay*w" 
the  principal  has  not  yet  arrived.  ,  ^ 

Foott,  in  reply.— It  is  said  that  the  puKhue-i"* 
is  not  payable.  Had  the  Company  ^^^^^'fzl 
session  and  completed  the  worki^  would  »  ^  ^ 
payable  ?  As  to  the  seven  yean  aw**"*". JVl 
arc  we  to  watt  for  seven  years  In  order  to  ^ 
the  purchaser  intends  to  do!  This  is  the  onwwjj 
of  vendor  and  purchaser,  with  no  time  .""'^-^jjitii 
the  performance  of  the  contract;  and  the  "^'Fji  . 
that  when  they  enter  into  poeiHiioa  mj**^" 


no  auch  c<mdnct  porsned  towards  him  as,  in  the  conai- 
deration  of  a  Court  of  equity,  oo^ht  to  be  deemed  frau- 
dulent, or  of  a  nature  to  render  mvalid  the  transactions 
which  are  complained  of ;  and  for  these  reasons,  and 
nnder  these  circumstances,  I  think  that  this  bill  must 
be  dismissed,  with  costs.— dimissedf  with  eoitt. 


VICE-CHANCELLOR  OF  ENGLAND'S  COURT. 

BoDiKOTON  9.  The  Great  Western  Raiz.wat  Com- 
pany.—/VJ.  15. 

f^wejrEc  Per^>rmanee — Time, 
A  SailwayChmpat^eoniraetedt0fmr^a»eI/inA,aifree- 
ing  to  pay  interett  on  the  Pwehate-monty  from  the 
ifmjf  they  should  commence  their  Works  on  the  Lands 
till  the  Purchase-money  should  be  paid.  The  Company 
did  not  enter  into  Possession,  or  commence  Works,  for 
Two  Years:  Suit  for  immediate  spectre  Performance 
dismissed. 

On  the  16th  February,  1846,  the  Oxford  and  Rugby 
Railway  Company  gave  notice  in  writing  to  the  plain- 
tiff, John  Bodington,  that  certain  lands  in  the  ^rish 
of  Southam,  in  the  county  of  Warwick,  the  fee  simple 
in  which  luids  was  vested  in  the  plaintiff,  were  re- 
quired by  them  for  the  purposes  of  their  riulway. 
Under  the  provisions  of  the  Oxford  and  Rugby  Rail- 
way Act,  184fi,  and  of  a  subsequent  act  of  the  9  Vict., 
for  amending  and  enlaiging  some  of  the  provisions  of 
the  acts  relating  to  the  Great  Westetn  Railway  Com- 
pany, and  for  confirming  the  purchase  of  certain  rail- 
ways by  the  said  Company,  the  Oxford  and  Rugby 
Railway  became  vested  in  the  Great  Western  Com- 
pany, and  nart  of  the  Great  Western  line ;  and  there- 
upon the  Oxford  and  Rugby  Company  ceased  to  exist. 
Previously  to  tbe  vesting  of  their  line  in  the  Great 
Western  Company,  the  Oxford  and  Rugby  Company 
had  employed  Richard  Hall,  as  their  agent,  to  treat 
with  plaintiff  for  the  purchase  of  the  lands  required ; 
and  subsequently  Halt  was  employed  by  the  Great 
Western  CompMy,  as  their  agent,  to  condndo  the 
poxebase.  The  Company  and  HaU  gave  Uie  uaaal  no- 
tices under  their  acts  to  the  plaintiff,  and  ultimately, 
on  the  20th  June,  1846,  Hall,  on  behalf  of  the  Great 
Western  Company,  but  in  the  name  of  the  Oxford 
and  Rugby  Company,  which  had  in  fact  then  ceased 
to  exist,  and  William  Savage  Poole,  of  the  firm  of 
Poole  &  Sons,  solicitors,  who  were  employed  by  plain- 
tiff as  his  agents  in  the  transaction,  entered  into  an 
agreement  in  writing,  which  was  ratified  by  plaintiff, 
and,  so  far  as  is  material,  was  as  follows : — **  The  Ox- 
fijrd  and  Rugby  Railway  Company.  Memorandum  of 
an  agreement  made  this  20th  June,  1846,  between 
Richard  Hall,  of  Cirencester,  an  able  practical  sur- 
veyor, nominated  for  and  on  behalf  of  the  above  Com- 
pany, who  agreea  to  give  and  pay  the  aum  of  1460/. 
for  uie  purchase  of  the  freehold  and  inheritance  in  fee 
ample  of  and  in  all  those  parcels  of  Imd  &c.,  con- 
taining 8  a.  1  h.  24  p.,  situate  &c. ;  the  said  sum  of 
14fi0/.  to  include  all  satisfaction  or  compensation  for 
any  damage,  loss,  or  inconvenience  occasioned  by  se- 
verance or  otherwise  to  the  remainder  of  the  estate, 
and  in  full  satisfaction  of  all  culverts,  bridges,  drains, 
ways,  passa^s,  and  watering-places,  either  over  or 
under  the  railway  of  the  said  Company,  or  intercepted 
thereby,  except  a  bridge  over  the  railway  in  the  neld 
No.  4,  and  a  level  crossing  in  the  field  No.  2;  and 
William  Savage  Poole,  of  Kenilwortb,  in  the  said 
county^  gent,  agent  for  John  Bodington,  of  the  Castle, 
in  Keaulworth  uoresald,  owner  of  the  fte  of  the  above 
premises,  who  agreed  to  accept  the  said  sum  of  14fi0/. 
on  the  terms  above  mentioned.  The  land-tax  on  the 
above  property  is  to  be  borne  and  charged  on  the  re- 
maining land  of  the  vendor.  The  land  ts  tithe-free. 
Of  tbe  above  considaation,  84(M.  is  declared  for  the 
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otemtj  ii  bot  the  ordinary  stipnlaUon.  This  is  the 
■Ij  it^ilation.  The  only  time  mentioned  is  that 
M  ihidi  iatciflit  is  to  M  pud.  We  ssy  the  pnr- 
i^Hoie^t  to  have  gtme  on  with  dilifpnce  and  com- 
fkMfteir  psrthue,  and  they  have  fti^ea  no  reason 
rtj  tbtj  iboold  not.  They  sar  they  might  have 
UEBoliEr  lands;  the  answer  to  tnati^ that  th^ have 
ttnonhads,  at  all  events. 

'^haXuscxLLOB. — I  anderstand  you  to  ask  for  a 
dMMiue^tely,  Then  the  re^qae$tionis»  whether, 
1  Ur  eonatnictton  of  this  agreement,  the  pnr- 
Miy  U  to  be  pud  immediately ;  that  cannot  be 
MMtwrtim  of  the  agreement.  First  of  all,  the 
at  Kti  forth  the  ram  agreed  upon;  then  it 
_  .tkt,iDcsseidditi(H»lUuid  ahonla  be  required 
W  tiikOafnjr,  it  should  be  taken  and  pud  for  after 
fB»  irii  |«  ten  u  was  above  stated.  That  applies 
MM&^fntue,  which  has  not  yet  arisen.  "  And 
fotkerijuwd,  that  the  said  Companv  shall  pay 
« Mia  nun  at  the  rate  of  if.  per  cent, 
tlu  krihtj  shall  commence  their  works  until 
*  ItifipesTB  to  me,  there  is  a  time  fixed  for 
— it  tbiui  interest  shall  commence,  but  there 
•IjHtfatfad  for  payment  of  the  principal.  I  should 
tedm,  tti&t  payment  of  the  principal,  sup- 
iCi^my  entered,  would  have  to  be  made 
,  "katkvorki  vera  completed,  or  at  the  time 
'•'i  *MilliMitj  could  not  be  completed  at  all.  Here 
I  jtiait  Ihitinttrwt  iball  commence  from  the  day 
■  T^'^  ODMiea  the  worka  until  tiie  porehaee- 
I  J— 'J  iliillW|iid.  I  understand  they  have  not  yet 
M  ^P^i  itjiotiim,  therefore,  is,  if  no  interest  at  pre- 
■M  'mmin  mitit,  tW  tome  heresJfier  will  be  payable,  for 
I  bedetermined by  some  futare  act — 

y^'fagfr  nj  CMirtniction  of  the  agreement — for  the 
faMrhichuyelqwe  between  the  time  when  interest 
^ ««n  principal  must  be  payable.   It  ap- 
l«tsBt,lbc  KQ  nut  be  dinniseedj  with  costs. 

'KMHiNCELLOR  KNIGHT  BRUCE'S  COURT. 
I^mn  f.  Dbakiv.— Jim.  20. 


^- — ,fmimd  of  Freehold  Estatet  to  Utei  to  bar 
^  jOymd  Stata  niloeet  to  Freebendt, 
fiWani  Ptrtonal  Estate  to  Tnuttxt,  upon 
TT^^J^jiilHndmdt  and  oiU  of  the  RenUtopay 
'^J^'f^mAvnity  for  her  Life;  andntl^eettka^o 
^WMifr.  Sse.,  to  hold  the  Real  and 
eertaw  Tnute:  and  the  Testator 
C;*"        Power  to  tease  am  Lands  they  might 

ZZJSl^  ^  <»/  A"         M  "«^« 

ikeA  the  Widow  was  bound 
IIT""""*  m  Annuity  and  her  Freebeneh. 

iaS'JS.'^P**^    M***      Gra>'«>n>  presented 
^f^utg  tbtt  the  widow  of  the  testator  in 
mm  **  P"*  ^      election  under  the  follow- 

iKr""*»wiuted  in  the  petition;  namely,  that 
iujnlte^  deceased,  the  testator,  by  hia  will, 
■SaUta?  directing  that  his  fu- 

^-lT""*"'''?  "P^Mes  should  be  pud,  specifi- 
of  his  real  estate  and  made  several 
^  ^re,  devised,  and  bequeathed  unto 
ilttlieir  heirs,  execntors,aaministr8torB, 
„x  reridue,  and  remainder  of  his  real 

J?**  ?We,  of  whatsoever  kind  and  wheresoever 


«th.<«, 


SE?T?'»*''"'i»eir8,  ex^ 
J*|^"'H'emt.residne.and] 

^jyffl*  b*,  npon  trust  to  invest  the  money,  or 
^™Mrwoey  in  the  funds,  and  to  receive  tiie  divi- 
^miZ!^  ix]  tiM  rents,  iaeaes,  and  profits,  or  other 
yTji""™*  of  his  real  estate;  and  after  payment  of 
ZrkuT^  fanersl  and  testamentary  expenses,  to 
^■n&^  Rath  Graystm,  during  her  life,  the  clear 
T""  ■»  rf  2W.,  by  equal  qnarteriy  payments, 
"wwl  dtn  br  tha  paynent    lent  m  the  yi 


on 


and  then  to  pay  M.  Deakin  an  annuity  of  lOM.,  and  to 
pay  the  nndna  of  sneh  annual  raodnea  to  William 
Grayson  for  his  life,  and  after  hii  death  to  hold  the  real 
and  personal  estate  so  devised  and  bequeathed  np<m 
certain  trusts  for  the  benffit  of  the  children  of  the  said 
William  Grayson,  and  upon  trust  to  sell  the  real  estate 
when  the  youngest  child  of  William  Grayson  should 
attain  the  age  of  twenty-one  years;  and  the  testator  de- 
clared aa  follows :  "  And  I  declare  and  hereby  empower 
my  said  trustees  to  lease  any  lands  which  they  may 
hold  upon  the  trusts  of  this  my  will,  for  not  more  than 
twenty-one  years,  at  rack-rents,  subject  to  the  usual 
covenants."  That  the  testator  died  in  1843,  leaving  his 
widow  and  the  said  William  Grayson,  and  several  chil- 
dren of  William  GrayKm,  rarviving;  that  at  the  date 
of  his  will  the  testator  was  entitled  to  freehold  estatesL 
conveyed  to  him  to  uses  to  bar  dower,  and  copyhold 
estates  held  of  the  manor  of  Wimbledon,  (which  were 
subject  to  freebench,  according  to  the  custom  of  the 
manor,  and  which  custom  was  in  all  respecta  similar  to 
the  law  relating  to  dower  at  common  law);  that  in  1845 
this  suit  was  instituted  by  William  Grayson  against  his 
children  and  the  trustees  and  executors  of  the  will  for 
the  administration  of  the  real  and  personal  estate  of  the 
testator ;  that  Mrs.  Grayson,  the  widow  of  the  testator, 
was  not  made  a  party  to  this  suit ;  that  she  received 
the  annuity  from  the  death  of  the  testator;  that  in  1847 
a  portion  of  the  testator's  copyhold  land  wns  contracted 
to  be  sold  to  the  Richmond  Kailway  Company,  and  the 
purchasers  bavins  required  Mrs.  Grayson  to  join  in  the 
conveyance  to  release  her  freebench,  the  question  aroM 
whether  she  was  entitled  to  it  or  not ;  that  it  bong 
doubtful  whether  she  was  entitied  to  faer  freebench  bi» 
her  annuity,  or  whether  she  was  bound  to  elect  between 
them,  the  parties  had  agreed  to  present  the  present  pe- 
tition. The  prayer  was,  that  it  might  be  declared  that 
the  widow  Grayson  was  bound  to  elect  between  the  an- 
nuity and  her  freebench.  This  petition  was  served  on 
all  parties  to  the  suit,  and  on  the  widow,  and  was  heard 
without  prejudice  to  the  righta  of  the  infants,  in  case 
the  Court  should  be  of  opinion  that  the  widow  was  en- 
titled  to  both. 

BmeU  mni  Andartom,  for  the  petitioner,  said  that 
the  widow  waa  bound  to  elect,  and  that  as  there 
was  in  this  case  a  power  to  Icaae  given  to  the  trus- 
tees, the  whole  was  concluded  by  the  authority  of 
the  case  of  Hali  v.  HUl,  (1  Dru.  &  War.  94), 
where  Sir  Edward  Sugden  held,  that  a  power  of  leasing 
f^ven  to  trustees  by  an  executor  had  the  effect  oi 
putting  the  widow  to  her  election  between  her  bene- 
fita  given  by  the  will,  and  her  titie  to  dower  in  the 
testator's  estato.  The  power  to  lease,  it  was  true,  was 
expressed  to  be  of  any  lands  they  might  hold  in  trust ; 
but  that  was  explained  by  the  foct,  that  part  of  the 
freehold  estates  were  specifically  devised,  and  the  men- 
tion of  the  tnista  was  only  to  indicate  that  the  power  of 
leanog  extended  only  to  the  lands  so  held  in  trust. 
The  question  solely  depended  on  the  leanng  power,  and 
it  was  not  contended  uiat  the  widow  woold  nave  been 
put  to  her  election  merely  from  the  &ct  that  the  an- 
nuity was  charged  on  the  real  estate.  The  case  of  Hail 
V.  Hill  was  recognised  by  the  same  jud^  in  Chame  r. 
O'Hara,  ( 1  Jones  &  Lat.  662).  [They  Sted  also  Lowet 
v.  Loioes,  (5  Hare,  501  ).l 

Saeon  and  Archibald  &nithy  on  behalf  of  Mrs.  Gray- 
son, appeared  to  oppose  the  petition,  and  contended  that 
she  was  not  bound  to  make  any  election,  for  that  she 
was  entitled  as  welt  to  her  annuity  as  her  freebench. 
It  had  been  admitted  by  the  counsel  for  the  petitioner, 
and  it  was  clear  by  all  authority,  that  the  gift  of  an  an- 
nuity charged  on  real  estate  would  not  have  the  eflfect 
of  putting  the  widow  to  her  electiwi.  On  her  part  we 
admit,  that  a  widow  will  be  pot  to  her  election  by  pro- 
visions made  for  her  if  the  diqmdtiou  of  the  real  estate 
by  the  will  are  hwondstent  with  her  right  to  dower. 
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(MiaUT.  Brainy  4'Madd.  119;  Butcher  t.  JTmp,  fi  Msdd. 
61;  RoatUeyv.Dimiu^B,vm.\9l\  and £«om v. Zmmv, 
t  Bare,  369).  Bnt  ul  tbwe  caaei  are  Tery  plainly  dis- 
tinguishable  from  Aa  pmmt.  Vo  case  ull  tlurt  of 
Hall  V.  bad  bean  decided,  In  whteh  it  was  held 
that  the  qnestton  of  election  was  dependent  on  the 
power  of  leaaingf  and  it  was  a  very  qneationable  point 
indeed  whether  that  case  could  be  held  sound,  for  the 
power  to  lease  in  trustees  was  not  at  all  ineonsistent 
with  the  widow's  enjoyment  of  her  dower.  But  eren 
if  Hall  T.  Hill  were  ndd  to  bind  the  Coort  as  an  au- 
thority, and  admitting,  for  the  sake  of  the  atgnment 
only,  that  it  did,  the  present  ease  only  contained  the  in- 
j^redients  of  the  annuity  and  the  leasing  power;  whereas, 
m  that  case,  there  were  other  important  eircanutances, 
and  the  jndge  decided  upon  all  the  drcamstances  toge- 
ther. In  the  preeent  ease  the  words  of  the  power  were 
^Ifierent  tnm  those  in  Hall  t.  HiU:  here  the  power  is 
to  lease  **  any  lands,*'  not  all  the  Isnds ;  there  the  power 
was  to  lease  **  all  or  any  part"  of  the  lands.  The  hold- 
in|;  of  the  lands  assigned  by  metes  and  bounds  for  the 
widow's  dower  by  a  titie  pacamonnt  the  will  conld  not 
apply  as  any  objection  to  tnis  case.  If  it  were  asked,  on 
what  lands  the  power  of  leasing  could  operate  ?  the  an- 
swer would  be,  that  the  freeholdlands  held  by  the  testator 
to  uses  to  bar  dower  were  those  to  which  the  clause  would 
more  particular!  v  applv ;  and  it  was  by  no  means  clear 
that  the  copyhold  landB  were  not  capable  of  being  de- 
mised without  license.  The  ease  of  Ckaine  v.  CHara 
was  decided  on  other  snmnds  thui  on  the  power  of 
learing,  although  it  is  i^mittcd  It  contains  a  dietura  of 
Bir  Edward  Sugden  that  the  power  would  have  been  snf- 
ficient.  ^af/v.i7t// went  farther  than  any  case  before; 
and  if  it  be  held  that  the  widow  is  here  put  to  her  el«e- 
tion,  this  case  will  go  i)eyond  even  Hall  v.  Hill. 

K!niobt  Bkucb,  V.  C. — If  this  case  had  stood  entirely 
deu  of  all  authority,  it  is  probable,  at  least,  that  i 
should  have  held  that  the  widow  was  not  put  to  her 
election.  The  case,  however,  is  very  far  indeed  from 
being  clear  of  all  authority.    The  first  Question — if 

Sestion  it  can  be  called — is,  whether,  if  tne  power  of 
sing  had  been  out  of  this  will,  the  widow  would  have 
been  barred,  that  is,  would  have  been  put  to  her  election. 
Ab  to  this,  whatever  mi^t  have  been  thought  of  It 
independently  of  authority,  the  authorities  render  it 
impossible  to  suggest,  that,  if  the  power  of  leaaiag  bad 
been  out  of  the  mil,  she  would  have  been  put  to  her 
election.  The  only  practical  question,  therefore,  is, 
whether  the  power  of  leasing  does  put  her  to  her  eleo- 
tion?  It  is  necessaiy,  I  think,  for  this  purpose,  in  the 
first  place,  to  conaider  whether  the  difference  of  lan- 
gu^  between  the  preeent  power  and  the  power  in  Hall 
V.  Hill  creates  a  distinction  snbstantiallv  arguable,  and 
which  ought  to  be  acted  upon.  The  hinguage  of  the 
power  in  Hall  v.  Hill  is  this :  "  I  also  give  to  my  said 
trustee,  Charles  Newman,  full  power  and  autfaonty  to 
lease,  demise,  or  let  all  or  any  part  of  my  sud  estates 
and  umds  for  any  term  not  exoeediag  thirty-one  years 
in  possesion,  and  not  in  reversion,  and  without  fine." 
The  language  here  is:  **I  dedare  Hid  hereby  empower 
my  said  tmstees  to  lease  any  landi  which  they  may 
htud  upon  the  trusts  of  this  my  will  for  not  more  than 
twenty-one  years,  at  rack-rent,  subject  to  the  usual 
covenants."  There  is  very  possibly  a  reasonably  argu- 
able distinction  between  the  two  modes  of  expression, 
but  I  am  of  opinion  that  the  distinction  is  not  sufli- 
dently  substantial  to  be  rect^ised  as  a  distinction. 
Now,  I  think  that  I  on^ht  to  consider  the  decision 
in  Hall  v.  Hill  as  proceeding  in  the  main,  if  not  solely, 
on  the  power  of  leasing,  and  that  it  would  not  have 
been  made  if  the  power  of  leasing  had  not  been  there. 
In  the  case  of  HoMitch  v.  Holdite\  (2  You.  &  C.  C.  C. 
22),  I  am  reported  as  having  said,  (and  I  do  net  donht 
-reported  accurately),  with  Teftreme  to  Ht^l  t.  SUL 
this:  "AooA^T.iKmiuidflaffT.iSNZ^wHhthede- 


cistons  in  both  of  which  I  entirely  >gTW|  pnemlii 
the  ground  of  distinction  to  which  I  have  adni 
The  dednon  in  Boadlgr  T.  Dimm  tamed  m  tbei 
(rf  managing  a  tem — ^that  in  Ball  r.  Bill  oq-^  n 
of  leasing;  both  of  which,  though  dearly  vliktt 
contemplation  of  the  testator,  would  he  sobtfaiiti 
disappomted  by  the  claim  of  dower."  The  mine 
which  I  ought  to  have  expreesed  myself,  m  orierto 
monstrate  clearly  what  was  passing  in  my  mind, 
this:  I  assume  Hall  r.  Hill  to  be  perfectly  eomcl 
the  porpoee  of  the  deciraon  in  Homtek  v.  mMbal, 
lievmg,  as  I  did,  and  do  now,  that  the  dedrin  in  I 
ditch  y.Holditth  not  in  the  slightest  degree  eisbin 
Holly. HiU.  My  impreanonwa8theQ,andiiBg*,l 
Uie  queetion  was  one  of  oonrideraUe  nies^fdd 
culty,  and  that  tiiat  cue  Involved  a  deeieiea  lo^ 
indenendenUy  of  the  high  mthorit;^  of  ITaffT.fii 
might  not  perhaps  have  come.  I  think  bow,  1w«| 
that  I  am  placed  in  a  Mdtien  difFerent  frem  tU 
which  I  was  plaeed  in  HctdUdi  v.  HokHtei;  for] 
peat,  that,  as  it  appears  to  me,  I  cannot  decide  in  k 
of  the  widow  without  deciding  in  a  manner  snbitaiit 
contravening  ^atf  V.  fit//.  Now,  Hall  v.  Bill  htt 
expressly  recognised  in  a  snbsequent  case  ^Gba 
(yHara)  by  the  same  learned  uid  eminent  jedge 
dedded  it,  and  I  think  the  weight  of  bit  ntlK 
ought  very  much  to  overbaJanoe  any  doubt  erdifie 
of  my  own.  Considering  in  this  case  that  1  am  hi 
in  effect  and  substantially  by  the  decisioo  ia  Ai 
Silly  I  follow  that  dedsion,  and  must  imk  'akr 
of  the  light  to  put  the  widow  to  her  electiaa. 

CASES  IN  BANKRUPTCY. 
JEs  parte  M illbb,  m  re  Swavn.— 2i 

Ammi^  Act,  S3  Geo.  3,  c.  141— /mtpM-Am 
D^Mtit  <if  J^eed. 

J.  S.  gave  M.  M.  a  Bond,  amditioiud  for  Papw" 
M.  M.ofan  Annuity  for  her  Life,  attdd^onkivt 
of  an  Eetate  belonging  to  J.  jS'.,  amd  act^mpemei 
tame  a  written  Meatorandiim. 
rolled,  but  the  Memorandum  toae  net-  ^-^.^ 
Bankrupt,  and  M.  M.  petitioned  for  aSakffwfl 
pertyy  and  for  ^e  Applieation  of  the  «" 
eharpe  of  the  ettimatod  Value  of  the  Jimeij;  «> 
Petmon  woe  dimieaed,  with  Cotte,  VitertsW 
Petitioner  to  enter  a  Claim  and  file  a  BUI- 
This  was  the  petition  of  Martha  MiUer,  Btating,  U 

by  a  bond  dated  April  11th,  1836,  in  conndentiw 

600/.  paid  to  John  Swann  by  the  petitioner,  lan 

Miller,  John  Swann,  Charles  Henry 


600/.  paid  to  John"  Swann  by  the  petitioner,  »« 
MUIer,  John  Swann,  Charles  Henry  S«-Mn, 
liam  Swann  became  bound  to  Martha  Milier  in 
sum  of  600/.,  conditioned  to  be  void  on  pojJ^"™.P 
ment  of  an  annuity  of  80/.  to  Martha  ""ler."' 
Kfe;  that  on  the  same  day  John  Swann  depo««« 
title-deeds  of  acopyhdd  estate  beloiigiiig  to  hip  " 
Martha  Miller,  with  a  written  memonndoai,  br 
of  further  security  for  the  payment  of  the  enm 
that  a  memorial  of  the  bond  was  <taiy  inro""^ 
Chancery,  in  pursuance  of  the  63  Geo,  3,  c.  i*  >  ^ 
no  inrolment  of  the  memorandum  was  niaac  ;  *? 


September,  it»«.  Ana  ii  was  pnt?™  JT^'-nnshi 
might  be  set  on  the  ennoity,  and  tbat 
estate  might  be  sold,  and  that  the  P"**""^^ 
might  be  applied  towards  payment  of  tlie 
the  annuity  should  be  valued,  and  ^^^JSnp 
might  be  at  liberty  to  prove  aguiut  the  ^ 
estate  for  Ibe  difference.  ui-lflialt 
fTrfft.  in  support  of  the  petition,  BubmittMJJ^ 
-tnanaction  relating  to  Uw  eqnitablemorteage  vLna 
Bitfaongh  no  int^ient  of -As  mmamA^m^J^ 
wns  made,  that  pioceedtug  not  bd«S  n«"^ 
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t^imt,  Mrtm  |xticies  of  ■■wiraao*  being  aasyied  oon* 
hapmeoaedf  with  ind  u  part  of  the  security  for  an 
f,aDd  it  put  of  the  vnmAmtiom  for  in  the 
'  Ithe  madptl  nun  adnnoed  ms  stated  to  be 
,  ud  the  annaity  to  be  Uie  cunal 


kiwnpud,! 
wvnd  byl 


by  the  deed,  bat  tho  — ignnmit  of 
Smm  «u  not  moitioned,  the  Court  lieU  that 
iMtwetMiy  to  mention  the  latter  deed  in  the 
mdy  mi  ttait  the  ptineipal  aum  advaooad  wae 
p|Blr  M  to  be  the  OMaidaratlui  paid  for  tiie 

,  fatb*  Ma'gnoea,  OMitwided,  that  the  whole 
e,  H  fv  ■  related  to  the  equitable  mortgage, 
rihiliitdy  roid  for  mat  of  the  iniolmeat  of  the 
lofdepoat   By  the  Stat.  17  Gm.  3, 0.  26, 
.iawriei,  "that  a  meoKHial  of  evwy  deed, 
j^arinaat,  or  otbtr  aanranoe,  whereby  any  ai^ 
I  kpMH  >lnU>  within  twant^  da^  of  tha 
rfach  deed,  bend,  inatrmnent^  or  othw 
.  bt  imUed  ia  the  Uiffh  Cotut  of  Chancery, 
way  mck  manorial  shall  contain  &«.; 
I  fivT  iseh  deed,  bend,  instmment,  or  other 
t  im  te  mil  md  void  to  all  iatmtB  and 
^_         il  (be  otsM  on  Uiai  section  shew  that 
MRtr  jnnted  while  that  act  was  in  foree 
Wtb  btWsUed,  as  ia  BoOm'  v.  HunUs  (6  T.  R. 
WadUU  r.  Monk,  (2  B.  &  Aid.  673); 
.  wImMhm  tpplied  equally  to  caaee  within  the 
*MK  ;^c.l41,forthe  language  of  the  two  acts  was 
>j|^<aynibiMe.  By  the  2nd  section  it  is  enacted, 
^ywtmtlMtydsyg  after  tiie  ezaeution  of  ereiy 
k*Bd,  iHliiBua^  or  olher  aaanxane^  whereby 
aaf  lauiijiU)  be  mated,  a  memorial  of  the  data 
**— T      M,  bond,  UMtrament,  or  other  aa- 
,if  tWuMof  the  paitiea,  witnesses,  aonni- 
AiU  bi  inioUed  in  Chancery,  &o. ;  othMV 
'  bMid,  instmmefit,  or  oUmt  aa- 

W  Toid,  to  all  intents  and  pnrfMees." 
~ttiMtitiBUi'itMe  aided  by  the  stat.  3  Geo.  4. 

.  ►MiMdooaf  which  statea,  thai  donbta  had 

yyyw^Mitr  tU  53  Geo.  3,  c.  141,.the  amia- 
7?"  ™  'BMBfiii  of  any  one  of  the  aseuxanoee 

l!ii'*r*  ****        vitiate  tile  whole 

~*y^i«twilhiitoTMliitt  the  inrolment  of  a  memo- 
'^''fai,  boB^  inatrumant,  or  other  as- 
m|tUHBw,aBd  that  it  was  expedient 
WMAjoriti,.  Md  enaetB»  that  erecy  deed, 
^2^^^^«otber  asnnaaoe  granting  any  an> 
Sy^^'wporisldiaU  be  inrolled,  pnraaant 
^^■^■at^Unitutioding  the  omiawon  to  inral 
^^^"'T*' '*it  LMtRinKnt,  or  aasunnca  fi>r  ae- 
^^V^^ani^,  dull  be  valid,  notwitbatandiag  a 
-■■y  wardwd,  bMkd,  inatnunent,  oraa* 
'  ^'l^*'^  th>  annnitv  shall  nat  have 
Uml^pnuBt  to  the  said  aoL 


 Ij.     ^.Cr-I  think,  that  thera  is  no  sob- 

~~*»»,bitaitt  tfa»  two  aeta>   I  will,  how- 
PMuBKtha  mpartnniU  of  tiying  the 
ES*!^  n»«idirirtInMu.tbatthep«titiaBba 
^^"SStoflt^^lSL*"^  hatatlibaBty 

'KftCHurCELLOB  WIGBAMTS  COUBI. 
^aCinov.— 12  ami  13. 
^yAjhawM  Dmurrtr—Lttud — Attjgimmt 

Admimutratortt  wmM  nat  astign  or 
dmimJ  Prtmktt  witioul  th*  Li9mte,  m 
f%<dt  Lmditedy       wkhaut  amy  PTr>m$o  of 


tij/nedf  mlA  <Ae  fmptr  LiamMy  totia  Plaintiff  whn. 
^ftmrwatda  fiUd  tU  Bill  fartU  apecific  Perfcrmtmm 
ofamaiUgtdComraM  m  tU  Part  o/ths  D^/mdmttf 
iak$  am  Auigmmmt  tk*  Ltaat,  A  Dmmirer  bj^  tk» 
D^endmmt,  om  tha  Grommd  that  tha  Bill  did  notatate 
tkat  tie  9rifimal  Lmrndior^*  Atwmt  ortpotad 
aigwaMUtt  had  baam  ottatiMdy  wt  oeanmlti. 
The  bill  stated,  that,  by  indantan  of  lease,  dated  the 
17th  Bfarah,1846,LordMonteagleaBd  Lady  Lucy  Stand- 
ish  demised  to  Thonua  Wakefield,  his  executors  and 
administraton^  thamasanage.  No.  £1,  Great  Orroond* 
street,  with  the  fixtures  and  thinse  therein,  comprised  in 
a  ached  ale  to  the  indenture,  for  fourtaen  years,  from  the 
24th  Jane  then  next,  subject  to  the  payment  of  the  rent, 
and  the  obserranee  of  the  covenanta  Uiwein  reaerred  and . 
contained  on  the  part  of  the  lessor,  hta  heirs,  exeeutoi%. 
and  adminiatraton^  to  be  paid,  observed,  and  parformadj 
that  one  of  the  oovenante  in  the  said  indentare  wa^ 
that  tha  said  Thoaus  Wakefield,  hia  exeentoza  anl 
adiiniatiMtor^  shanld  not,  at  any  time  during  tha 
omtinuanae  of  the  s^  term,  aaugn  or  underlet  tha 
same  prsmiasa,  without  tha  lioenae  of  the  said  Lurd 
Honteagje  and  Lady  Locy  Standish,  in  writing,  first  had 
and  obtained  for  that  pnrpose;  and  it  was  agreed  that 
SBoh  lieense,ifobtained,sneald  not  extend  to  any  future 
assignment  or  demise  of  the  saad  pranusea,  or  be  oon- 
strued  asa  waiwrof  the  said  covenant  for  reststuning  tha 
unduletting  or  di^Mring  of  the  said  pramisea,  but  siuMild 
from  time  to  time,asao«i  when  the  aamaahonld  be  givoi, 
be  limttad  and  cimfined  to  the  partionlar  peraon  or  per- 
seas  in  snah  lioenaa  to  be  named  -  The  bUl  than  stated, 
that,  by  indantan  indoiasd  vpan  ti»  abeva^nantionaa 
ndenture,  and  made  between  the  aaad  Thomaa  Wake- 
field of  the  one  part,  and  tha  plaintiff  of  the  otba 
pari,  tha  sidd  Tbamas  Wakofiald,  with  the  consent  in 
writing  of  the  aaid  Lord  Bfoateai^,  (who  had  survived 
the  said  Ladv  Lucy  Standiah),  for  that  purpose  first  had. 
eud  obtained,  assigned  to  the  plMntiff,  his  execut<W8^  ad*- 
mioiatratora,  and  assigns,  tha  demised  premiaea  and  the 
lease,  with  th*  appurtananta^  and  the  fixtorea,  artiolea^ . 
and  things  mentioned  and  eet  forth  in  tin  aehednla 
therunafter  written,  togethw  with  the  said  indentuia 
of  leaSB^  for  the  reeidue  of-  the  term,  subject,  how- 
ever, to  the  payment  of  the  irai,  and  the  obeervanee  and 
parfbrmanee  of  the  covenants  and  agraammta  in  tha 
said  indenture  of  lease  ooniuned,  and  on  tha  part  ot 
tha  leasee  or  aesignaa  of  tba  aaid  premises  to  be  paid, 
obaerred,  and  perfbiBed.  That,  b^ng  so  poawaasd  o£ 
or  Mititlad  to  nie  Hdd  leasehold  house^ud  premises  owft*- 
inised  in  and  damised  by  tlia  aaid  inde^nree  of  lease 
and  aaaignment,  and  alaa  being  absaliUely  poesessed  of. 
or  entitled  to  raa  tanantf  a  fixtorea  in  and  upon  the  same 
lunsa  and  premises,  and  which  were  of  considerable- 
value,  the  plaintiff  waa  deairoua  of  aasigning  and  sail* 
iag  the  aama,  and,  with  that  view,  entered  into  a  treaty 
with  the  dWiHidant;  and,  ontheoeenaioBofsach  treaty^ 
informed  tha  aaid  delandaait,  wlio  had  been  for  many 
years,  and  until  very  recently,  a  solicitor  in  extensiva 
pnotiea  in  London,  of  the  nature  of  hia  (tha  plaintiff's) 
interest- in  tha  said  Iswashnld  hoaaa  and  nvunissai  and. 
piodnead,  for  iha  inspeoUan  tha  aaid  dafendant,  thn 
said  laMS  ud  asBgnment,  wfaiob  wwe  then  fully  in- 
apeetad  and  conaidered  by  tha  dafondant.  That,  a  day 
or  two  balMe  the  last-mwtioned  iniwnew,  the  defend-- 
ant  called  cm  Hesna.  Hora  &  San,  the  aalicitors  of  L(»d 
ttanteagja,  and  inquired  wbethar,  in  «ase  he  agreed  to 
pnrchaae  the  plaintiff*s  intarcai  in  the  aaid  premises,  he 
midiibeaureefthe  extension  of  the  original  twm  in  caaa 
ha  derirad  it ;  bat  that  Mr.  Hote,  of  tlie  aame  firm,  stated, 
that  lu  ooold  not  promiaa  such  extoaaioa ;  but,  in  an*- 
swer  to  another  inquiry  of  the  eud  defendant,  strtedf- 
that  the  consent  of  the  said  Lord  Moide^le  to  an  aa- 
sigmairat  to  a  raspoaBible  tenant  was  quite  a  mattw 
of  course,  and  would  be  given  to  an  aarignment  to  him^ 
thaaaUdaMank  Tha  bill  tfauatelal  that  aii.iiitaE* 


Digitized  by  Google 


148 


THE  JURIST. 


Tiewtook  place  a  few  days  afterwards  between  the  plain- 
tiff and  defendant,  when  it  was  agreed,  that  the  defendant 
shoald  take  an  assignment  of  the  plaintiff's  interest  in 
the  messuage  and  fixtures,  and  pay  200/. ;  and  that  the 
defendant  then  wrote  upon  the  inventory  of  the  fixtures 
nven  to  him  a  memorandum  of  tiie  i^i;reeineiit  between 
Eimaelf  and  the  plunttff,  which  was  in  the  following 
words: — **  November  20ui,  1848.  Memorandum  that 
it  is  agreed  between  E.  Smith,  Esq.,  of  &c.t  and  Thomas 
W.  Capron,  Esq.,  of  &c.,  that  the  said  £.  Smith  hereby 
agrees  to  sell,  and  the  said  T.  W,  Capron  hereby  agrees 
to  purchase,  at  and  for  the  price  of  200/.,  the  several 
articles  and  things  described  in  and  b^  the  within  in- 
Tentorv  or  otherwise,  and  now  beiug  in  or  about  the 
house  No.  61,  Great  Ormond-street,  in  the  occupation 
<^  the  said  E.  Smith,  (except  the  articles  therein  ex- 
cepted, which  the  said  E.  Smith  may  remove  at  his 
own  expense) ;  and  the  said  E.  Smitli  also  agrees  to 
execute  an  assignment  of  his  interest  in  the  said  pre- 
mises to  the  said  T,  W.  Capron,  such  agreement  to  be 
dated  the  2fith  December  next,  on  which  day  possesuon 
is  to  be  delivered  to  the  add  T.  W.  Capron ;  and  the 
said  E.  Smith  hereby  ^rees  to  pay  and  discharge  the 
rent,  together  with  all  taxes,  rates,  water-rates,  gas- 
rates,  and  all  other  charges  whatsoever  which  may  be 
or  accrue  due  for  the  said  premises  to  the  said  26th  day 
of  December,  as  aforesaid.'*  The  bill  then  set  forth  a 
correspondence  between  the  plaintiff  and  the  defendant 
and  the  solicitor  of  the  latter,  from  which  it  appeared 
that  the  defendant  repudiated  the  contract,  and  prayed 
that,  if  necessaiy,  the  defendant  might  be  declared  to 
have  accepted  the  title  of  the  plaintiff  to  the  said  lease- 
hold premises,  and  that  he  might  be  decreed  specifi- 
callv  to  perform  the  agreement.  To  thb  bill  the  de- 
fendant put  in  a  general  demurrer  for  want  of  equity. 

Sehomoery,  in  support  of  the  demurrer,— It  is  not 
enough  npon  demurrer  to  conjecture,  that,  If  the  cause 
mes  on,  there  may  be  some  ground  for  a  decree ;  but 
the  Court  is  bound  to  say,  that,  upon  the  facts,  as  stated 
in  the  bill,  if  proved  or  confessed  at  the  hearing,  a 
decree  would  be  made.  (Kemp  v.  Pryor,  7  Ves.  841). 
The  bill,  in  this  case,  states  a  covenant  by  the  lessee 
not  to  assign  without  license,  but  does  not  go  on  to 
shew  that  such  license  had  been  obtained  at  tne  com- 
mencement of  the  suit.  Kon  constat,  therefore,  that 
such  license  will  ever  be  obtained,  and,  if  not,  a  good 
title  cannot  be  made.  The  statement  made  by  Mr. 
Hore  is  not  a  sufficient  assent.  It  nowhere  appears 
that  he  had  authority  so  to  state.  The  Court  will  not 
{tat  the  parties  to  the  expense  of  an  inquiry  as  to  the 
title,  when  the  landlord  may  after  all  refuse  his  assent. 
(Wafer  r.  MocaUo,  »  Mod.  102;  Lord  Uxbridge  v. 
St€mUand,  1  Ves.  sen.  63 ;  Ball  v.  Martin,  3  Beav.  284). 
Another  ground  of  demurrer  is,  that  the  assent  to  be 
obtained  is  that  of  Lord  Monte^Ie  and  Lady  Standish; 
and  there  is  no  evidence  of  the  lady's  death.  The 
arerment  that  Lord  Monteagle  is  the  survivor  is  not 
sufficient. 

Sir  Jahes  WioaiK,  V.  C. — My  only  difficulty  is 
upon  the  strict  point  of  pleading,  with  reference  to  the 
arnence  of  an  averment  as  to  the  landlord's  assent. 

Wood  and  SoutkwUj  for  the  plaintiflsr-The  bill 
states  that  the  landtord  is  willing  to  ^ve  a  license  to 
assign,  but  the  time  for  obtaining  such  license  is  not 
yet  arrived.  The  covenant  only  binds  Walcefidd,  the 
original  lessee;  and,  after  one  aangnment  with  assent, 
the  condition  is  gone,  (Ihmpor's  cast,  4  Co.  110), 
and  the  remedy  upon  the  covenant  alone  remains. 
(Paul  V.  Nurae,  2  Man.  &  Ry.  626).  The  statements 
upon  the  bill  are  not  inconsbtent  with  the  plaintiff's 
ability  to  make  a  title;  and  it  is  only  necessary  to 
state  a  case,  upon  which,  at  the  hearing,  the  Court 
would  direct  a  reference  as  to  the  Utie.  (NtM  v. 
Ifor*  Sugd.  V.  &  P.,  11th  ed.,  413). 

BdumOety,  in  rep^^Thls  is  not  the  esse  of  a  eoa- 


dition,  bntof  acovenant;  and  2>Msyof*s earn doqa 
apply.  The  eoroiant  is  a  oovenant  naming  irith  tl 
land.  I 
Jtti^  13. — Sir  James  Wigbam,  V.  C,  said,  the  on 
question  was,  whether,  if  tlie  cause  were  then  at  ti 
hearing — and  he  was  of  opinion  that  the  defendut  hj 
not  accepted  the  title,  ana  nothing  more  was  odndttej 
stMed,  or  proved,  than  what  appeared  upon  tbefMe: 
the  bill — the  defendant  vonld  be  entitled  to  callniil 
him  to  dismiss  the  bill,  or  the  plaintiff  be  «&UtIed  U 
reference  upon  the  question  of  title.  The  nnple  qw 
tion  was,  wliether  the  omisnon  of  an  averment,  tbt  I 
cense  to  assign  had  been  actually  obtuned,  wufatil' 
the  plaintiff's  case.  Now,  the  bill  all^  tki  tl 
original  lease  contained  a  covenant  in  restruntof  i 
signment  without  license;  but  it  nowhere  vffnu 
that  the  landlord  had  power  to  re-enter  on  bmch 
the  covenant.  For  anythiiw  that  appeared  on  the  f 
of  the  bill,  therefore,  the  plaintiff  might  be  able  to  wi 
a  title  at  law,  thoi^h  he  mi^ht  remun  liable  to  { 
original  landlord  in  an  action  wr  breach  of  the  coreiu 
The  only  question  then  would  be,  whether  the  Co 
could  compel  the  defendant  to  take  the  title  in  aessi 
which  tliere  was  an  apparent  breach  of  covenant.  W] 
outgiving  any  opinion  npon  the  effect  of  the  ominioi 
a  proviso  of  re-entry,  he  thought  the  authorities  wo 
bind  him,  were  the  cause  then  at  the  hearing,  to  g 
the  defendant  tlie  benefit  of  a  reference  to  inqube  wi 
ther  a  good  title  could  he  made. — Demurrer  ormla 


COURT  OF  QUEEN'S  BENCH.— Mkb.  Ton 
Nathan  v.  Storbt.— iVoa.  24, 1848. 

Wiere  a  JS»l«  Ifin  for  Judgment  as  ineatei^fm 
ittit  hat  been  diteiarvedf  upon  a  peremptonJhM 
taking  fy  the  PlaitO^to  try  witkin  agiven  I&MI 
the  Duty  of  the  Plafntif  to  dram  mp,  **  ^ 
tite  Rule  containing  the  Undertaiing. 

If  the  Plaintiff  do  not  proceed  to  Trial  aeeorOng  to 
Undertaking^  the  D^^endant  may,  6y  the  Practtee 
thie  Court,  obtain  a  Rule  Absolute  for  JtiJ^matas 
ease  vf  a  Nonsuit  for  not  proceeding  to  Jnai, 
serving  town  the  Plaintiff  the  Rule  I 
Plaintifs  Undertaking^  and  without  inq«r»gvMA 

the  Plaintiff  htu  draten  it  up. 

In  this  case  a  rule  had  been  obtained,  caUtDg  up 
the  defendant  to  shew  cause  why  the  rule  a<>"'"^. 
judgment  as  in  case  of  a  nonsuit,  obtained  on  tlw  n 
day  of  the  term,  should  not  be  discharged,  sad  aU  a 
sequent  proceedings  be  set  aade,  or  why  the  pcrenipti 
undertaking  should  not  be  enlarged.  On  the  W  Jn 
1848,  the  defendant  had  obtained  a  rule  nisi  tor  }rt< 
ment  as  in  case  of  a  nmsnit,  in  a  cause  depffloioS 
tween  him  and  the  plaintiff.  The  rule  was  jiscwrj 
on  the  6th  Jane,  upon  a  peremptoty  undertaki^ 
the  plaintiff  to  try  at  the  sittings  after  Trmity  i« 
The  rule  discharging  the  rule  nisi  was  drawn  «p 
the  defendant,  but  was  not  served  on  the  plw"*"- J 
usual  notice  of  trial  was  not  given  for  the 
term.   On  the  firat  day  of  the  present  term  the  dew 

ant  obtained  a  rule  absolute  for  judgment  as  in  w< 
a  nonsuit  for  not  proceedimr  to  trial,  pn^^Ml ' 
peremptory  undertaking.  There  was  sn 
the  plaintiff's  attorney,  m  which  he  swore  tnw ' 
rule  discharging  the  rule  nisi,  upon  a  vermpm  " 
dertaking  &c.,  did  not  come  to  his  knowledge  oDOii 
14th  June;  that  he  then  immediately 
notice  of  trial  as  he  could ;  and  that  the  <**"J'^ 
standinft  in  the  list,  and  had  not  yet  been  leKnw 
the  ordinary  course  of  trials.  . ,    ,i  ti 

Lewis  now  shewed  cause.— It  will  be 
rule  containing  a  peremptory  undertaking  by  tM  p 
tiff  to  go  to  tnal  may  bo  drawn  up  by  either  pwV' 
that,  although  it  is  the  plaintiff  who  nsuaUy  dn^ 
up,  yet  if  the  defendut        to  act  upon  it, »  >^ 
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igarivftuA  ihoeld  take  can  to  draw  It  np  vlthln 
Oitiiic  to  ^ieh  it  rdatet;  for  if  it  be  not  drawn  np 
^mdatptriodfitbtobe  eni^ered  as  abandoma, 
■IwBie  can  be  made  of  it,  and  conseqaently  the  mle 
ilahte  fee  judgment,  and  the  jadgment  obtained  by 
fti  Wmduit  in  nrtoe  of  it,  are  irreplar.   Thta  is  the 
ai  aGtt4  upon  in  the  Common  Pleaa  in  GingeU  v. 
Am,  (1 Gr.  50;  Id.  655);  and  in  Kn^ht  v. 
*a,t6M.& Gr.  1016).   But  the  mle  in  this  court 
kwRBt  Hoe,when  amle  for  jadgmentas  in  case 
tfiaantt  is  diNhsTged,  upon  an  ondertaking  by  the 
to  \tj  wittiin  a  given  Ume,  it  is  the  dnty  of 
fcjMatilTto  diaw  up  the  rale  containing  the  nnder- 
Vcrit  ii  a  natonable  practice  that  the  party, 
ijaiSB  ytiied  the  role  nid  to  be  dischaixed  on  his 
■kkknits  do  a  eettdn  act,  should  be  bound  by 
■twAwMBag^  irithont  ita  beins  necessary  to  serre 
ihivith  iMp  of  the  rale  fonnally  drawn  np.  The 
Afc  and  iwDB  woe  so  stated  by  Wightman,  J.,  in 
"  '"'T.&fl;(ll  Jnr.1038  ;  5  Dowl.  &  L.  62).  In 
CM  ufiwd  ID  the  Coart  of  Exchequer,  in 
■.ndgntat  b  oot  yet  given,  the  Masters  have  cer- 
^AAii  <Ui  practice  is  in  accordance  with  ttiat  of 
VptW.  Catoinly,  enmnienoe  is  witii  the  rule  of 
WhGsut 


>fteplsintiflr.— On  the  contrary,  the  rule 
WwCsBtrfConmon  Pleaa  seems  to  be  more  con- 
f^fflpnetke,  the  plaintiff's  attorney  does 

t*^E-    '*™  '  !*'«™P*o'y  undertakingwas 
■;  tn  it  tAm  done  by  eoneent  of  eoqnsel.  Here 
■.'^^'''''iBqr  sweats  that  he  did  not  hear  of 
*"24«.MftjBi»e.  [JSrii^  J.— TheplainUrsattor- 

S■■*B^  tt  tbe  rale  nin  for  a  nonsuit ;  the  plain- 
tlwt  judgment  for  a  nonsuit  would 
■"J™  igawt  him  unless  he  give  a  peremptory 
■■■vuS*  If  be  does  not  find  thai  a  judgment  has 
^J^*^"^!*  nivwell  assume  that  an  undertaking 
gS**P*>-]  utt  plaintiff  has  not  been  Injnred  in 
B'ft.f  ^  never  been  reached  in  the 

^  Common  Pleas  adopted  their  rule 
of  its  eonrenience. 
*J"ftaii,C.J^We  know  our  own  rale,  and 
^2*t4«it;  itii  of  iMig  Btaading,  and  aeema  rea- 
w>Cv  ^*  clrranwtanees  of  this  caee, 

i^~7 judgment  should  be  set  aside,  and 
^^WMttertaking  should  be  enlarged,  upon 
■^^^byUwplSitiff. 

j.?**^JJ^  concurred.— iZafc  aSio/vte 
.  '^4*Mat  n  COM  i^a  nonsuit,  or  the  plain- 
^^Ui^'^'^*^  «wfort«tt(i^  to  try  at  the  nttingt 
SS-!Ji?/'^  «^oart»,  tb*  d^endamt  taimi 

*^"^J^C  AJTEE  MICHAEUIAS  TIKM. 

Itmx.—Dee.  18 1848. 

Aeetptor  of  a  BiU  of  Ex- 
iS  7*  vtu  wMpCMf  far  tt«  Ae- 
■Jy  ^eDmuT^  and  that,  at  tho  Time  of 
S  «iMi  agrtei  httwern  the  Drawer  and  the 

-jTElo!!^^^**^**'**^'^^*'  w^fli  due, 
9J1  mmU  ntgoHate  or  part  with  it  to  txny 
"J».aj  ffflfifcr         d^ieer  it  to  the  Drawer 
^Jrf'fiteamedMe,  to  enoNe  himtotaie  it 
retain  it  €^ier  it  became  dw;  that 
Mwei  £it«  BiU  to  Plaintiff  with  Notice, 
^wmt^neehed  and  atwnt  held  the  BiU  on 
T«*/«m;  SipHeatum,  do  Injnridz—HeUL 
■«f ikmed  on  meefor  Nm-^ajfmimts  atudy 
'pn,iie&pticatiom  mu  good, 
J^etr-Iadorsee  i^ainit  aeoralor  of  a  bill  of 
^■Mr  AK,  drawn  by  Jamca  Indciiiaon,  payable 
r^mt  after  date  to  him  or  Ma  order,  And  indoned 
yj^lkpluntiff.  Sixth  plea:  that  the  said  bill 
•OBlqp  in  tbe  Mid  oonnt  mentioned  wa^  at  the 


Hdd  time  in  that  ooont  mentioned,  accepted  by  the  de- 
fendant for  the  accommodation  of  we  said  James  Dick- 
inson, and  without  any  eonilderation  for  the  payment 
thereof;  and  that,  at  the  time  of  the  acceptios  of  the 
sud  biU,  it  was  agreed  by  and  between  the  said  James 
Dickinson  and  the  defendant,  that  the  said  James  Dick- 
inson should  take  up  and  pay  the  said  bill  of  exchan^ 
when  the  same  shoald  fall  du&;  and  that,  if  the  said 
James  Dickinson  should  negotiate  or  part  with  the 
same  to  any  holder  whomsoever,  such  bolder  should 
deliver  the  same  to  the  said  James  Dickinson  before  or 
at  the  time  when  the  same  should  become  due,  to 
enable  the  said  James  Dickinson  to  toke  up  and  pay 
the  same  to  such  holder,  and  that  the  said  oUI  ahould 
not  be  retoined  by  any  holder  thereof  after  the  same 
had  become  due.  And  thereupon  the  defendant,  to 
wiL  at  the  time  afbresiUd,  delivered  the  said  bill  to  the 
said  James  Dickinaoa  on  the  terms  aforesaid,  and  he 
then  received  the  same  on  such  terms,  and  hatfa  nerer 
held  the  same  on  any  otber  terms.  And  thereupon 
afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  2fith  April,  a.  d.  1848,  the  said  Jamea 
Dickinson  indorsed  the  said  bill  to  the  pl^tiff,  and  the 
plaintiff  then  had  notice  of  the  premises,  and  then  re- 
ceived, and  hath  always  held,  the  said  bill  upon  tiie 
terms  aforesaid ;  and  after  the  said  bill  became  due,  and 
before  and  at  the  time  of  the  commencement  of  this 
suit,  held  and  retained,  and  still  holds  and  retains,  the 
same,  and  sues  therenpon  in  this  action,  contrary  to 
the  said  terms,  which  Is  the  same  indorsement  in  the 
said  first  count  mentioned.  Verification.  Replication, 
De  Injurift.  Demurrer  and  joinder  therein.  The  de- 
fendant's point  for  argnment  was^  that  the  dxth  pica 
being  an  argumentative  denial  01  the  indorsement,  as 
alleged  in  the  first  count,  the  replication  thereto  is  im- 
proper and  multifarious.  The  plaintiff's  points  for 
aigument  were: — That  the  sixth  plea  admits  an  in- 
doTsement,  in  fact,  of  the  bill  therem  mentioned ;  and 
the  &ct8  alleged  in  that  plea  amount  to  a  mere  excuse 
for  the  non-payment'of  such  bill,  and  that  the  replica- 
tion de  injurib  is,  therefore,  sufGclent.  That  the  sixth 
plea  dtForoB  no  answer  to  the  action,  inasmuch  as  the 
agreement  set  out  in  tiiat  pica  merely  amounts  to  an 
wreement  between  the  drawer  end  acceptor  of  the  bill, 
that  the  former,  for  whose  accommodation  such  bill  Is 
alleged  to  have  been  acc^ted,  should,  as  between  him 
and  the  defendant,  the  accommodation  acceptor,  takeup 
and  pay  such  bill  when  it  became  due,  ana  does  not  in 
any  manner  affect  the  right  of  a  holder  for  value  to  re- 
cover the  amount  thereof  from  the  acceptor.  The  de- 
murrer was  ai;gued  at  the  rittings  aftor  Mich.  Term*,  by 
Hugh  Hill,  for  the  defendant. — The  facts  stated  in 
the  plea  would  have  been  admissible  under  a  plea  tra- 
versing the  indorsement ;  and,  therefore,  tbe  plea  is  an 
argumentotive  denial  of  tbe  indorsement.  lAdami  v. 
Jone»,12  AdoL&£U.4«6;  4  Per.&D.174;  Marttom 
T.  Allen,  8  Hee.  &  W.  494;  I  Dowl.,  N.  S.,  442). 
[Patteeon,  J.— The  bill  was  intended  to  be  indorsed 
and  put  In  circulation,  bat  with  a  qualification.]  The 
plaintiff  having  notice  of  the  qualification,  it  was  not 
a  valid  indorsement  to  him.  There  never  was  such  a 
delivery  of  the  bill  to  the  phuntiff  as  would  enable  him 
to  sue  the  defendant,  though  possibly  he  might  sue 
Dickinson.  The  plea,  therefore,  u  not  a  plea  in  excuse ; 
{Hayet  v.  Caulfield,  6  B.  Rep.  81,  8fi);  but  it 
amounts  to  a  constructive  denial  of  the  indorsement,  as 
in  Jonet  v.  CorheU.  (2  Q.B.  Rep.  828  ;  6  Jur.  778). 
[  Wightman,  J. — The  plea  in  that  case  did  not  shew  an 
acceptor  in  fact :  the  plea  in  this  case  shews  an  indora»- 
ment  available  np  to  a  certain  point.]  Not  available 
as  respects  the  deftndant.  {PtMeeon,  J.— The  ^ea  is 
not  BO  mnch  a  denial  of  the  indorsement  as  an  assertion 


*  Dee.  6.— Beftm  Lord  Dennan,  C.  J.,  Fsttcson  and 
W^itnian,JJ.  Brie, J., wasatthe Winter AsriiesatCherter. 
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tbafc  the  pUotiff  stanib  in  the  podtion  of  accommoda- 
tioB  acceptor.]  Evans  r.  J^mer  (1  B.  &  Adol.  £28) 
shews  that  the  mdoraemetit  did  not  give  a  KOod  title  to 
th*  plaintiff  asainst  tfa*  defoodant;  and,  theTsfore,  the 
rwUcation  de  mjurift  is  bad.  (SMld  r.  KUpm,  8  Mee. 
&W.  673,  676). 

ZToiiM,  contra. — ^The  plea  admits  that  an  indorae- 
ment,  in  fiwt,  was  made,  to  the  plaintiff,  and  that  he  is 
a  bonfc  fide  holder  for-  raliie;  and  the  facts  alleged 
afford  only  a  prim&  facie  answer.  In  Adamt  v.  Jones 
(12AdoL&m4tf ;  4Fer. &D.  174}  tiwbiUwas  la- 
dorsed  to  the  plainUff  aa  agent  for  the  tndwBer,  to 
hold  for  him,  without  the  intention  of  passing,  the 

Sroperty,  so  as  to  entitle  him  to  sue  upon  it.  In 
MMW  T.  Ck>ri>eU  [2  Q,.  B.  Rep.  828 ;  6  Jor.  778)  there 
wsB  a  mere  denial  of  the  acceptance.  In  SeAild  v. 
Ki^fin,  (8  Mee.  &  W.  673),  the  plea  was,  that,  after 
the  indorstment  of  the  bill  the  plaintiff,  and  before 
the  commencement  of  the  action,  the  plaintiff  indorsed 
the  bill  over  to  another  persen,  and  that  such  person 
waaand  is  the  holder :  tne  plea»  therefore,  denied  the 
breach  allc^  in  the  declaration.  (Ittuu  v.  ^otror, 
1  Mee.  &  W.  65;  Baum  t.  ArmOd,  6  Mee.  &  W. 
fififl^  561).  Thia  plea-adnita  an  indorsement  which 
wonld  enable  tha  pluntiff  to  sua.  Dickinson,  bat  shews 
foots  which  prevent  him  soing  the  defendant;  uid, 
thttefu^tfae  replication  de  Iiqutii  U  good.  {JBUm- 
pirm*  T.  (yCoimta,  7  Mee.  &  W.  370;  Caliper  t. 
(!M«0,13  Mee.&W.33;  8  Jur.541;  WaOboumv. 
Byrrms,  1  Exch.  Bep.  107 ;  Lam$dale  r.  Claries  lb.  78 ; 
Morfimer  v.  mil,  4  C.  B.  Eep.  MSiBmuuU  v.  BuU,  1 
Exch.  Rap.  6fl3 ;  11  Jur.  1067).  [  Wi^htman,  J.— The 
axgumeat  on  the  other  ude  is»  that  it  is  no  indorse- 
ment, beeause,  at  the  time  when,  it  was  made,  it  passed 
no  interest.]  If  it  was  an  ind(»sement  against  any,  it 
is  an  indorsement  agmnst.  all  the  parties  to  the  bill, 
thou^  there  may  be  an  excuse  to  some  for  not  paying 
it.  Further,  the  plea  is  bad  in  substance;  it  seta  up 
a  collateral  engagonent  between  the  dnwar  and  the 
acceptor,  and  cannot  tSSv&L  the  pluntiff's  xight,  derived 
from  the  iodonement. 

HiUj  in  reply— The  plea  all<^  that  the 
plaintiff  reenved  the  bill  with-  notice  ^d  upon  the 
teims  that  he  should  not  hold  it  after  it  became  due. 
There  was  no  intuition  to  pass  any  propwty  in  the  bill 
to  the  phuntiff.  Our.  adv.  vttU. 

Lord  DsHiuH,  C.  J.,  now.delirerad  tiie  jodgmutof 
the  Court.T-'We  ate  of  opiniott.ihai  the  rqditttion  de 
injnrift  in  this  case  is  good. 

The  declaration  la  by  theiodoinee  against  tha  acceptor 
of  a  bill  of  6xchaoge,and.isintheu8Balform.  The  plea 
Btates,  in  snbstanee,  that  the  Ull  waa  accepted  for  the 
aceommodation  of  ue  dmwarf  wh«  nndertook  to  pay  it 
when  due:  and  forther,  that  if  ha  should  negotiate,  or 
part  with  it  to  any  holder,  soah  holder  shonld  ddiver 
it  to  him,  the  drawer,  before  or: when  it  became  doe,  to 
en^le  him  to  take  it  up,  and  shonld  not  retain  it  after  it 
became  due.  It  then  states  that  tibe  dmrer  indorsed  the 
bill  to  the  plaintiff,  with  notice ;  and  that  the  plaintiff 
raoeived,  and  always  held,  the  bill  on  the  above  tenoa. 
The  question  is,  whetiier  this  plea  shews  an  excuse 
for  noB-uayment,  or  amounta  to  an  aignmentative  de- 
nial of  the  indoKSMnent  by  the  drawer  to  the  plaintiff. 
The  caaea-of  Adam  v.  Johm  (12  Adol.  &  Ett  4M;  4 
Per.  &  D.  174)  and  Manton  r.  Alim  (8  Hee.  &  W. 
m-,  1  Dowl.,  N.  S.,  442)  wan  much  nlied  on  by 
the  defendant;  but  th^  an  distingBiihable  from  the 
preeoat.  In  both  thoaa  oasaa  tiw  awpoaed  indorser's 
name  was  written  on  tha  Mil,  bat  he  had  not  delivered 
the  bill  to  the  plaintiff,  aa  intended  holder,  to  tcdce  any 
iot«reet :  the  faots  specially  set  outwore,  therefore,  pro- 
perly held  to  be  an  argumentative  deniu  of  the  indorse- 
ment. Here,  on  the  contrary,  the  plea  shews  that  the 
bill  was  indorsed  to  the  plaintiff^  as  holder,  oonv^ing 
and  intending  to  oonrex  to-him  anch.  intenet  as  tlw 


drawer  himself  had,  and  no  more;  that  it,  in  e&ot,  I 
make  the  pluntiff  the  leg^  indorsee  and  bolder  of  tt 
bill,  but  restricting  him  from  enforciag  it  agalart  died 
fendant,  the  acceptor.  Aplea  inanactlonbytbednwi 
against  the  aoce^^or,  that  the  bill  was  accepted  for  tt 
accommodation  of  the  drawer.  Is  manifestly  a  plu  { 
excuse,  and  open  to  a  replication  de  injnriH;  and  th 
plea  is,  in  efiect,  a  similar  one.  The  fallacy  is  in  sol 
podng  that  the  averment  oi  indorsement  contaioed  t 
the  declaration  neceeaarily,  and  at  all  eventi,  nuM 
such  an  indorsement  as  gives  a  right  of  aetino 
the  acceptor.  Undoubtedly  it  does  so  mesa  fda 
faiaa',  but  it  may  be  answered  by  a  plea  shewing  aa  is 
dorsement  in  fact,  but  accompanied  with  such  dtciiB 
stances  and  conditions  as  to  preclude  the  iudonte  im 
enforcing  it  against  the  acceptor ;  in  other  wordi,  togii 
the  acceptor  an  exenae  for  not  pt^rin^  the  amomt  | 
the  indonee ;  and  the  plea  in  qnestun  is  exactly  axil 
one. 

Other  cases  were  cited,  but  they  are  not  in  pni 
We  may,  however,  observe  that  the  most  recat 
them,  tvashboum  v.  Burrow*.  (1  Exch.  Rep.  Iff 
Bamm  y.Bulh  (Id.  593;  11  .fur.  1067),  iforttiwt 
6V/^(4C.B.Bep.fi43),  all  go  to  shew  that  the 
cation  de  injurift  is  not  now  narrowed  so  moch  h 
appears  to  have  been  at  font  after  the  New  Boles.  1 
may  also  advert  to  the  case  of  Herbert  i.Sastr^  {5 
B.Bep.965  i  8Jur.812),  where  tills  Courtbflld the) 
plication  good  to  a  plea  very  much  iovolrin^  the  su 
point  as  the  present  «i8e.—^iM{7aiM</>ri)2iMi<i^ 

Eisoir  V.  HENi>Enaoir. — D».  18, 184B. 
In  an  Action  of  Account  by  a  Tenant  in  Ommtm  own 
tie  ExeaOor  of  hit  Ch-tmaiU,  DeelanOim 
Tettator  had  Oe  Core  and  MoM^/emeia  of  tht  m 
to  receive  and  take  the  SeiUM,  See.  to  Oe  UseeitdPrr^ 
of  Plaint^  and  7fcifafOr»  and  a*  BaiUfof  Plen^ 
of  what  he  thotdd  receive  more  than  hit  jtot  6Aarrffi 
Proportion  to  render  a  reaeoniMe  Aeeomit  to  Pa* 
tif.    7%e  T^atortoaeinthe  toleOeei^>alim,<^* 
eehed  the  whole  Prt^,  bnt  no  Part  was  mierM; 
received  no  Bents,  Tisues,  or  Profits  edur  Om  A 
Prodnce  and  Profits  derived  from  the  mmt^H 

Lands,  to  the  Expense  of  whidt  Plaintiff 
(m*ril>uted:'~Held,that  Defendants  TestaterMt 

perfycharyed  under  Seet.2T  of  SM.4Atm.cl% 

Bailif. 

Action.of  account  under  stat.  4  Ann.  c.  1^  i»«tiB 
in  pursuanoe  of  an  order  of  the  Court  of  ChmM' 
whereby  it  waaoidersd  that  Robert  Easoo  be  st  libei 
to  bring  an  action  against  Edward  HeBderson,  oJ^ 
him  to  be  the  sole  exeontor  of  the  tasUtor,  Edn 
Eaaon,  to  determine  what  debt,  if  any,  was  doetoa 
frma  the  testator,  at  tha  tln»  of  lua  deatii,  in  ifpf* 
bu  receipts  for  the  last  six  ^-^^  nrfiMdiaa  his  deal 


from  theestateain  the  pleadings  mentioned*, 
was  ordered,  that  the  said  Edward  Hendersoo  do  deB 
such  action  as  such  executor,  not  pleading  the  ataw 
of  Limitations;  and,  upon  the  trial.ofsocb  actional 
said  Edward  Henderson  is  to  admit  that  he  b<i«>^ 
executor,  and  that  the  said  testator  and  the  said  t»w 
Eason  were  tenants  in  common  of  the 
pleadings  mentioned  during  such,  six  yeu*> 
clazatiou  all^ed,.that  theretofoie,  and  in  theunw 
of  the  said  Edward  EasoB,.Bince  dacsiasd,  to 


•  InaniitfortheadmiDistntionof  tbeeststeof^^ 
tor,  Edwwd  EaK>D,  before  the  Viee-ChanoaUor  o'^^ 
(Brndermn  v.  Baton,  10  Jw.  821),  tbe  V*ce-C*Tf^ 
firmed  tbe  Master's  report^  allowfaig  a  dsim  bT  g»e^^ 
tenant  in  oommoa  for  the  miAetf.  of  » lUSBiSiabai  '"J'' T- 
rent  Tbere  was  an  apMul  fron  tbat  iedmm  to  v 
CbMneUor,  wlie.  in  May,  1847,  dinoted  tUs  aelM 
tbi^^^  dN«ld  aland  ovarii  tiw  Malt  of  It  tad  MM  " 
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18tli  Norember,  a.  d.  1831  and  from  thence  eonU- 
laBrfarakng  tioMinthe  lifetime  of  the  said  £d- 
inEuoD,  to irit,  until  &c.,  on  whieh  mid  la8t>m«n- 
^HddaTthe  fl^  Sdirard  Em  died,  the  plaintiff 
«dt^<«idE4vard  Eascm  weneeiMd  in  theh- demesne 
»^^^  u  tenants  in  common  of  and  in  certain  mes- 
■ica,WtdB,  tnd  hereditamentB,  conafsting  of  diren, 
Vini,  Ir^  vitb  the  appurtenances,  situate  &e.  in  the 
■wiipi^  of      in  the  coonty  of  Kent— -that  is 
*w,  fte  pluntiff,  daring  the  tune  aforesaid,  was 
Jiy  jpfaMBMawas  of  fee  of  and  in  one  nndirided 
Vffpit  <st  Rwiety  thereof;  and  the  said  Edward 
I  in  to  Ubtime,  donng  the  time  aforesaid,  was 
Liilai^aiMBe  as  of  fee  of  and  in  the  other  nndi- 
lW|iit  ormoietj  thmof ;  and  the  said  Edward 
■iabililitiaie,  daring  all  the  time  aforesaid^  had 
'  <M  ttl  MMRneDt      the  whole  of  the  said 
ips,M,  and  beK^taments,  with  fhe  appnrte- 
,  to  imne  md  take  the  rents,  issnee,  and  profits 
,  to  tte  coaunon  profit  of  the  plaintiff  and  the 
IBiwari  Eiion,  deceased,  and  as  bailiff  of  the  plain- 
» ^^hit  he,  the  wd  Edward  Eason,  reoeired  more 
Aire  and  proportion  thereof,  to  render  a 
^""■^  wniit  thereof  to  the  plaintiff,  and  his 
^*™«ftwrf,whtn  the  said  Edward  Eason  should 
"^'"■'^  reqnested  ao  to  do,  according 
faarffte  itatate  in  sncfa  ease  made  and  pro- 

SmI*  ■  *^*"»  Edward 

25  fiwinie,  during  the  time  aforesaid,  re- 
wwf  BJwftuiliujiiitahaw  and  proportion  of  the 
«^  WDc^  aad  ]>nfitB  of  the  said  tenements  aforaaid, 
TOthe  appnrtfluBMi,  and  the  plaintirs  shan  there- 
n  to  w,  the  whole  of  the  rents,  issues,  and 
irttw  sud  tenements,  with  the  appnrtenancet 
^"P,'*  •  ^(e  nm  of  money,  to  wit,  the  som  of 
^^aadUMttSeMid  Edward  Eason,  deceased,  did 
^3?"  »t  my  time  in  or  daring  his  lifetime, 
^^,^^^^')««ecoDnt  to  the  plaintiff  of  the  said 
r^S*'  "^^^Prefitsbjhim,  the  said  Edward  Eason, 
ZjSZj"  ""wud.or  of  either  of  them,  or  any 
r™»w,of  of  theiaid  share  of  the  plaintiff  of  and 
^iZ^  ^ r  aforesaid,  or  any  part  thereof, 
MgWcted  and  refused  so  to  do;  and  al- 
•n^a  V  "id  sfter  the  death  of  the  said 

the  Ist  May,  A.Jt.  1840,  the 
'  r  tirri^^l:? .  "^tor  as  aforesaid,  was  requested 
JSlTf  a  reasonable  account  to  the 


p  *  '®*">  issues,  and  profits,  by  the 
^Jl*^.,^  »  Kceived  as  afbiUid/and  the 
S^"^^ thereof;  and  although  a  reason- 


■^mmmuui  ""^^  request  was  made  as 

v^n^T  tkf?j  1  ^  commencement  of  this  suit, 
£r^rlL^*r^i»  the  defendant  pleaded  two 
tie  nid  Edward  Eason  had  not.  in 
ttd  management  of  the  whole  of 
^J~™^  lands,  and  hereditaments,  with  the 
»  Rceire  and  take  the  rents,  issues, 
to  the  common  profit  of  the  pkin- 


fifodtbe  «d  Edward  Eason,  de<^d,  and  as  Uliff 
K  the  said  Edward  Eason,  »- 
wn  injBt  share  and  proportion  thereof, 
^7~«w«wHe  acoomt  thereof  to  the  plaintiff 


•?T^w«wHe  Beoomt  thereof  to  the  plaintiff, 
'"■J'welliewf.whBn  he, -the  said  Edward 
*  thereimto  requested,  according  to  the 
«*»tBte  in  godi  ease  made  and  provided,  in 
"■"er  a?d  fcrtD  4c.    Concludon  to  the  country. 
ggyrlMt  (he  laid  Edward  Eason  did  not,  in  his 
■"^iwffe  Bore  than  his  just  share  and  proportion 
*™*''^i>n»% and  profits  of  the  said  tenements, 
^^vmnrtaaoces,  in  manner  «nd  form  &c.  Con- 
^mtoOitomtrj.  The  plaintiff  replied  by  adding 
*i>&r.  Tbe  lands  and  tenements  in  the  declara- 
^MiDsed  toosKt  of  a  fmn-home  and  about  133 
nrtfM,ad  the  ^iioaff  and  th«  add  Edward 
m^ktrnmOmtt  hdan  nd  oniiie  IBth'NoTmi- 


ber,  1839,  in  the  said  declaration  nunti<med,and  thence 
continndly  until  Not.  I8tb,  1839,  when  Uie  testator, 
Edward  £aBon,  died,  were  seised  in  their  demesne  as  <» 
fee  in  equal  moieties  of  the  lud  lands  and  tenements  as 
toiants  m  common.  On  the  18th  Norember,  1833,  the 
sud  testator,  Edward  Eason,  was  in  the  sole  occupation 
and  poaseesion  of  the  said  lands  and  tenements,  and 
thenceforth  and  during  the  remainder  of  his  lifetime 
canUnned  in  snch  occupation  and  poaseenon,  and  during 
all  that  time  contlnuea  to  cultivate  and  farm  the  lands, 
and  appropriated  the  whole  of  the  produce  derived 
therefrom  to  hia  own  use.  Robert  Eason  did  not  con- 
tribute to  the  capital  required  for  cultivating  the  farm, 
or  interfere  at  aU  in  the  management,  nor  apply  for  or 
receive  any  account  of  the  profits  or  losees  arising  from 
such  cultivation.  Tbe  lands  never  were,  during  the 
occupation  of  Edward  Eason,  let  to  or  In  the  poaaesBimi 
of  any  tenant  paying  rent,  nor  did  Edward  flason  re- 
ceive any  rent,  issues,  or  jurofits,  otherthan  the  produce 
and  profits  derived  therefrom,  and  made  by  the  culture 
of  the  lands.  Under  these  clrcnmstancee,  tbe  questions 
are,  whether  the  executors  of  Edward  Eason,  deceased, 
axe  not  liable  in  this  action,  under  tiie  statute  of  Anne, 
or  otherwise,  to  render  an  account  of  the  produce  and 

Srofita  derived  by  the  said  testator,  Edward  Eason, 
uring  the  last  six  Tears  preceding  his  death,  from  the 
culture  of  the  lanas,  ana  to  pay  to  the  said  Robert 
Eason  one  moiety  of  such  produce  and  profits.  If  the 
Court  is  of  opinion  that  the  defendant  is  so  liable,  there 
is  to  be  the  usual  judgment,  that  the  defendant  do 
account ;  if  the  Court  thinks  the  defendant  is  not  so 
liable,  then  Judgment  of  nonsuit  is  to  he  entered.  The 
case  was  muea  at  tiie  Sittings  In  Bane  after  last  Mi- 
chaelmas l^rm*,  hy 

Pttmtdorffy  for  the  plaintiff.— The  action  of  account 
is  not  a  remedy  to  enforce  tbe  payment  of  money,  and, 
therefore,  it  is  not  necessarir  to  shew  that  the  party 
called  upon  to  account  is  indebted,  or  has  realised  gains 
or  profits:  it  is  only  necessary  in  this  action  to  shew 
that  tbe  defendant's  testator  received  something  as  the 
produce  of  land  of  which  he  and  the  plaintiff  were 
jointly  seised.  [He  referred  to  stats.  02  Hen.  3,  c.  23; 
13  Edw.  1,  stot.  1,  c.  11;  2fi  Edw.  3,  stat.  6,  c.  C; 
31  Edw.  3,  c.  11.]  By  sect.  27  of  stat.  4  Ann.  c.  16t, 
which  ^re  Uie  remedy  ^^ainst  the  executor,  the  joint 
tenant  or  tenant  In  common  b  to  render  an  account  4^ 
whateTcr  he  has  received  more  than  his  jnst  share  and 
proportion ;  and  it  applies  to  all  instances  where  parties 
jointly  interested,  or  their  biUIiffs,  have  ^ed  to  ac- 
count. The  remedy  is  not  confined  to  the  produce  of 
land,  but  is  general.  The  defendant's  testator  received 
the  whole  of  the  produce  derived  from  the  land,  and, 
therefore,  of  necessitv  he  onghl  to  account.  If  the 
produce  of  the  land  (Tid  not  remunerate  for  the  amount 
of  capital  laid  out  upon  it,  that  fact  would  be  available 
on  taking  the  account ;  so,  also,  If  the  estate  turned  oat 
to  be  damnosa  hereditas. 

Cleaiisft  contra. — Tbe  question  is,  whether  one  joint 
tenant  or  tenant  in  common  can  maintain  this  action, 
under  stat.  4  Ann.  c.l6,  against  his  co-tenant,  upon  the 
mere  fiut  of  occupation  by  the  latter,  independently  of 
any  agreement.  Before  that  statute,  he  could  not  main- 
tain this  action,  except  in  case  of  an  appointment  of  him 
as  bailiff  to  receive  the  rents  and  profits  of  the  land.  In 


*  Beo.  6  ad  7,  befsre  Lord  Dcdbmd,  C.  J.,  and  Prtte- 
eon,  J.  WightsBSB,  J.>  wm  4t  ihanbarsi  Brie,  J.,  was  at 
the  Wmter  Assises  at  Chester, 

t  By  sset.  37  of  stat.  4  Aon.  c  Ifi,  tt  is  anaoted,  '*tbat 
■ctioDs  of  Meeant  ^all  and  mtj  be  bfoacU  and  Tpaiateiaed 
against  tbe  aieaBlofs  and  adioinistntorB  of  every  guardian, 
bailiff,  and  reeetver,  lod  aln  by  one  joint  tenant  and  tenant  in 
common,  his  eieouton  ud  adnioistoaton,  vaiast  the  other, 
as  bailiff,  for  receiTing  more  than  comes  to  bis  just  share  or 
proportion,  and  against  tbe  exeentera  nd  adrnfadstcatora  of 
sua  J(Ait  tenant  or  tenant  In  eomnm Sn. 
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1  Vin.  Abr.,  p.  139,  «  Accoont,"  (C),  pl-  2,  it  is  said, 
If  there  are  two  joint  tenants  in  fee  of  land,  and  the 
one  takes  all  the  profits  to  bis  own  use,  the  other  shall 
not  hare  an  action  against  bim  for  want  of  privity. 
Contra,  39  £dw.  3,  c.  28."  And  in  the  note,  ibid,  it  is 
added,  "If  one  joint  tenant  takes  all  the  profits  or  all 
the  rent,  tStCf  the  other  has  no  remedy;  for  there  is  a 
privity  and  tnut  between  joint  tenant^  and  it  was  his 
folly  to  join  himself  in  estate  with  such  person  as 
would  break  the  trust.  2  Rep.  68  a,  per  Popnam  Arg. 
in  TWeKf  case  In  sndk  case,  either  between 

i'  oint  tenants  or  tenants  in  conimoD>  no  action  of  account 
ies  against  one  tenant  in  common  or  joint  tenant,  who 
takes  the  whole  profits ;  for  in  an  action  of  account,  he 
mast  charge  him  either  as  guardian,  bailiff,  or  receiver, 
which  he  cannot  do  in  this  case,  unless  his  companion 
constitutes  him  as  his  bailiff,  and  then  action  of  account 
lies  against  him ;  and,  therefore,  all  the  books  wbich 
affirm  that  an  action  of  account  lies  for  tenant  in  com- 
mon or  joint  tenant  against  another,  must  be  intended 
when  the  one  makes  the  other  his  bailiff ;  for  otherwise 
never  his  bailiff  to  render  an  account  is  a  good  plea:** 
referring  to  Co.  Litt  200.  b.  The  stat.  4  Ann.  c.  16, 
imports  that  the  party  has  actually  received  aomething, 
the  whole  of  which  does  not  beloiw  to  him,  but  part 
of  which  belongs  to  his  co-tenant  in  common :  it  may 
he  that  he  has  more^  but  did  not  receive  more.  [^Potftf- 
40»,  J. — That  assumes  that  all  the  produce  of  the  farm 
consists  of  fructus  industriales ;  but  suppose  all  the 
lands  were  in  grass.  When  it  is  said  that  the  testator 
did  not  receive  any  profits  other  than  those  made  bv 
the  cnltnre  of  the  land,  it  cannot  be  intended  that  all 
the  lands  were  under  the  plough.  In  sect.  27  of  stat. 
4  Ann.  e.  16,  the  Legislature  seem  to  have  considered, 
that,  from  the  relation  existing  between  co-tenants,  the 
<me  had  a  ^ht  to  treat  the  othor  as  bailiff.  The  co- 
tenant  in  occnpatt<m  of  Uie  land  receireB  hia  just  share 
on  his  own  account :  if  he  ree^TCB  more  than  his  just 
share,  it  is  as  bailiff.]  The  testator  cultivated  the 
lands  at  his  own  risk  and  with  his  own  capital,  and, 
therefore,  did  not  receive  anything  as  bailiff  of  the 
plaintiff.  The  question  Is  not,  wheuer  upon  taking  an 
account  he  would  appear  to  have  received  more  than 


Chancellor,  (Cottenham),  referring  to  Henderson  v. 
.SSuon,  (10  Jur.  821),  says,  (p.  134),  "  A  case  has  been 
referred  to,  in  which  the  Vice-Chancellor  of  England  is 
xepresented  to  have  so  decided,"  viz.  thai  the  fitci  of 
the  plaintiff  having  occupied  the  house  not  in  entirety, 
hut  as  a  tenant  in  common,  makes  him  liable  as  his  co- 
tenant  "  bnt  I  cannot  think  that  the  Vice-chancel- 
lor can  have  Itud  down  any  such  doctrine ;  for  the  effect 
would  be,  tliat  one  tenant  in  common,  by  keeping  out 
of  the  actual  occupation  of  the  premises,  might  convert 
the  other  into  his  oailiff;  in  other  words,  prevent  the 
other  from  occupying  them  except  upon  the  terms  of 
paying  him  rent.  Tnere  is  nothmg  in  the  acts  of  Par- 
liament" [4  Ann.  c.  16,  s.  27,  and  3  &  4  Will.  4,  c.  27, 
B.  12]  **  to  lead  to  that  conclusion,  which  is  contrary  to 
the  law  as  clearly  established  from  Lord  Coke  down- 
wards." The  27th  section  of  4  Ann.  c.  16,  is  no  more 
than  a  le^ative  declaration,  that  where  the  co-tenant 
In  possession  receives  something  partly  on  hb  own  ac- 
count and  partly  for  his  co-tenant,  he  may  he  sued  as 
hailiff— that  i^  where  he  may  be  reasonably  considered 
to  have  acted  as  bailiff. 

PeieraAarg,  in  reply.— The  27th  section  of  stat. 
4  Ann.  c.  16,  creates  the  responmbilit^  of  bailiff  in  the 
co-tenant  as  soon  as  he  takes  possession  of  the  lands  or 
receives  the  produce  of  them.  In  M*Mahm  v.  Bur- 
eA«//,  (2  Phtll.  127;  S.C,  1  Coop.  457),  the  tenant  in 
common,  who  occupied  the  premises,  had  received 
nothing.  The  decUration  in  thi«  case  is  in  the  same 


form  as  the  declantion  in  Whader  v.  Emu,  (WiU 
208).  Cur.  ait.  ml.' 

Lord  Dbhhan,  C.  J.,  now  delivered  the  jadgme^ 
the  Court. — This  action  was  directed  by  the  Lord  Chi 
cellor,  by  one  tenant  in  common  against  another,  tai 
count  for  the  rents,  issnes^  and  profits  of  certain  ji 
perty  owned  by  them.  , 

Tne  words  m  sect  27  of  stat.  4  Ann.  c.  16,  m  ul 
low8:*~rHis  Iiordship  read  them.] 

The  declaration  states  that  the  plaintiff  aadtbej 
fondant's  testator  were  tenants  in  common,  id  oi 
vided  moieties,  and  that  the  testator  had  tbecin* 
management  of  the  whole,  to  receive  and  tskethe  tM| 
&c.,  to  the  use  and  profit  of  the  plaintiff  and  tbe  tj 
tator,  and  as  bailiff  of  the  plaintiff,  of  what  be  shn 
receive  more  than  his  just  share  and  proportion,  ton 
der  a  reasonable  account  to  the  plaintiff.  Thiafm 
declaration  is  precisely  that  which  the  Court  hell  i 
cessary  in  Wheeler  v.  Home^  (Willes,  208). 

The  case  stated  that  he  had  occupied  sndrecMndl 
whole  profits,  but  no  part  was  underlet;  hereedvci 
ren^  nor  anything  bnt  the  profits  derived  from  the  e 
tuieof  the  lands,  to  the  expense  of  whUih  the  {Ui 
in  no  way  contributed. 

It  was  contended,  that  the  defendant's  teetatot  wm 
chargeable  as  bailiff,  beeanee  it  appeared  tbst  he  hsd 
received  rent,  and  because  it  did  not  appear  Uist  he  I 
received  more  than  his  just  proportion.  But  we  tbi 
that  the  words  "  rents,  issues,  and  profits"  inclade 
proceeds  of  the  hmd,  whether  in  money  ot  id  kii: 
that,  prima  face,  the  whole  profits  most  be  ttktn  to 
more  than  his  just  proportion ;  and  that  such  recei 
constitutes  him  bailiff  for  this  purpose.  It  luytii 
out  that  he  is  the  creditor,  and  not  tne  debtor ;  bntn 
may  turn  out  to  be  the  case  on  taking  every  aoeoiu 
and  to  hold  him  not  liable  to  account,  becaoK  tin  b 
lance  may  be  in  the  accountant's  favour,  voold  be 
exempt  him  from  that  llabHity,  by  assuming  tbtt  n 
woula  be  the  state  of  accounts  when  examiDed.  It 
state  of  things  is  possible,  but  it  can  only  be  knoini 
instituting  the  inquiry  which  the  pkintiffseeka  brti 
action.  .  . 

We  hardly  need  observe,  that.  In  our  opinion,  t 
tenant  who  receives  is  bound  to  account,  thoogt  m 
not  appointed  as  bailiff,  because,  if  that  wen  othenu 
the  enactment  would  iiave  been  unneceauj--^* 
ment/or  plamtif. 

BAIL  COURT.— MicHAELMiS  Temi. 
Clottsbbuck  e.  Jokes. — ^iVor.7. 
EmmiiuaiMiifWUnmetonlnterreifaUna-'l  ^ 
e.22. 

The  Court  wiU  not  mate  on  Order  for  the  Exam^ 
of  Witneetee  upon  Tnterrwatoriety  tmder  1 
c.  22,  before  fisuejomed,  aUhough  (Ae  Offer  of  aj- 
dertoHnff  be  made  that  the  EsamiMtion  aali «" 
proeeedea  with  tmtil  after  laaue  joined. 
This  was  an  application  for  a  rule  to  shew  csuie» 
an  order  should  not  be  made  for  the  exannnitttj 
certain  witnesses  upon  interrogatories. 

No  issue  w 

yet  been  joined.  ,  „ 

J.  Brown,  in  support  of  the  rule.— This  is  WW 
cation,  under  the  l^Ul.  4.  c.  22,  s.  1,  for  j*f  j*" 
nation  of  witnessea  under  the  provisions  of  th»t 
founded  on  an  affidavit,  which  states,  that  the  wtnea 
are  very  old  and  infirm,  and  not  likely  to  li« 
the  next  assizes.   It  may  be  doubtful  whcthertM^ 
plication  is  not  premature  until  issue  is  joi&e<i'  . 
Court,  however,  in  Mondel  v.  Steele,  (8 
300),  allowed  a  rule  to  be  made  absolute  fof  »  , 
the  plaintiff  undertaking  not  to  proceed 
amination  until  ailer  issue  joined.  Should  '^j. 
gi«nt  this  application,  the  same  undertakuig««<u*' 
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tfm.  T\u  words  of  the  statute  sre  sufficiently  large 
^finjonafctiominradiacaM.  Sect.  1  enacts,  that 
^^rietuj  be  made  when  It  shall  appear  that  the 
?Bn*tiin  «f  vitaKasea,  &o.  "  shall  he  eondneiTe  to 
«i«rfBuidittaUiKi  irfimtiee  in  the  matter  wherein 
^nitibdl  be  applied  for.**  It  Is  mbmitted,  that 
li  a  t  CM  eiHiui^  within  the  meaning  of  those 


¥ utCH,  J.— It  ii  impOBBible  to  make  such  an  order 
'■bnii^wbatiaraesaTe  joined.  It  may  so  hap- 
ftitth  tvideiKe  of  the  witnesses  you  are  now  de- 
■rfaaniuDgmay  not  be  requind  at  all.  The 
I  v6iA  )a  1  diieet  aotbority  against  yoo.  I  think 
i4t,2pn(ei  u  prwosed,  would  giro  rise  to  a 
y  kngdn  psrticB.  Alt  nfutti* 


coon  OF  COnCON  fleas.— Hich.  Tbbv. 

Kuusr.  DtJBELL.— Aiw.  17. 
-PmiutnNoU—No  Qmrideration — Dwrtu 
ifOooit—DypUeitjf. 

mmiiiUiitr^a  Prmiuory  NoU for  SOl-ypc^ 
mm  Daa<    Drfmdamt  pitaded,  ttconMjr,  that 
m  nuMm  iBmuih  pouetted  of  the  Deftudmi^t 
^titnMiiaaiM«dtke»amef  without  amff 
y  g»iH>dnL<arf  rrfwarf  toaiwo  thm  up  to 
^^Mit  mim  M  WMM  mate  Mi$  Promistorjr 
^flf^n'^  ^  Demand^  and  deliver  the  icwu 
^mPlm^;  nUreepoa  the  Defendant^  in  order  to 
^mPmmmtf  hi  laid  ChoJb^  made  the  Note  m 
MmmraiFimtf-  and  delivered  it  to  the  Plain- 
mgim  dt  fwfm  efortaoAd,   Averment,  that,  except 
m  ttrakiWf  naiioHed,  there  «ae  no  ConnderO' 
^*^^kO>llmm  ondMauU^JJ.,  (dmbi^ 
emk^  WXeatfiJ.)^  m  ipeeial  Demmmr,  that  M« 
^Hswsiii 

Hh,tk?I«  dKmId  hne  alleged  the  Cireumatamcee 
Iff  Pl^daimed  to  detain  the  Goode. 
fl«  k  Ik  MM  Cemit,  that,  before  the  mating  of 
IfrMiietlniim  Aeeomnte  ietweem  the  Plaint^ 
^^^f^eedattkeTimeofthemaiing  of  the 
Afctif /Warned  that  Aere  wa$  a  BaUmee 
^*^^^frmt}U  Defendant  on  iwJi  Aoe(fmit*; 

«*  t\e  Pktimtif'i  Begueit,  made 
of  '*« 

"~^«in«e;  aatitwaa  made  and  deiSvered 
rLVrT*^      PMnAy  ihould  not  demand 
mdat  it  ehonld  appear  that  eueh 
f""?""?*"''  ^  w  fact,  no  Balance  or  Sam 
^'"|9"ttKrvaf  due  frcm  the  Defendant  to  the 
J~2ye^«**«i»»^ew>«iitty  andthat^ex- 
^'^^  iwn  aewr  was  amr  Coiuideration, 
«  nedal  Dernmrerj  that  it  woe  a  good 

^^f^Ik  fint  eonnt  was  on  a  promissory  note 
on  demand,  by  the  payee  against  the 
2~        plea  to  the  fint  eonnt,  that,  before 
«  at  tae  rt  the  making  of  the  said  promissory 
^itfii        ^         mentioned,  the  plaintiJF 
^rl^f  ponwed  of  certain  goods  and  chattels  of 
X^S?^"^*"*"?*^?        illegally  detained 
■  fc T* ^efradant,  without  any  right  or  title 
^JJ^^Kftwd  to  give  np  the  same  to  the  defend- 
Sjl^  ^  wqoested  so  to  do,  unless  he,  the 
hie  protnisBOiy  note  in  writing, 
^■J*;*«%pwmiae  to  pay  to  the  plaintiff  the 
"^Wndemaiid.  and  deliver  the  said  note  to  the 
*Hntpou  the  defrndanL  in  order  to  regun 
^jwiof  hii  Slid  goods  and  chattels,  did,  to  wit, 
^^w7«rhitheaaid  first  count  mentioned, 
B    pwoisswy  note  in  manner  and  form  as  is 
rJ'M*  and  deUrered  the  same  to  the  plaintiff 
''»fitim  afinaiid,  and  for  no  other  pnrpoae 


and  on  no  other  account  whataoever.  And  ike  defend- 
ant aveTB,  that,  except  as  hereinbefore  menUoned,  there 
never  was  uiy  value  or  consideration  whatever  for  the 
making  of  the  said  note,  and  the  plaintiff  now  holds, 
and  always  held,  the  said  promissorv  note,  withont  any 
value  or  consideration  whatever.  Verification.  Thira 
plea  to  the  first  count,  that,  before  the  making  of  the 
said  promissory  note  in  the  said  first  count  mentioned, 
there  had  been,  and  were,  certain  accounts  between  the 
l>Iaintiff  and  the  defendant;  and  the  plaintiff,  at  the 
time  of  the  making  of  the  said  note,  alleged  that  there 
was  then  a  balance  due  from  fairo,  the  defendant,  to 
him,  the  said  plaintiff,  on  such  account,  which  was  un- 
paid and  unsettled.  And  the  defendant  further  says, 
that  thereupon  he,  the  defendant,  to  wit,  on  the  day  and 
year  in  the  s^d  first  count  mentioned,  at  the  request  of 
the  plaintiff,  and  on  the  fiilth  d  aach  allegation  of  the 
phdntiff,  made  and  delivered  to  the  pUntiff  tiie  said 
promissory  note  in  the  said  first  count  mentioned,  for 
and  on  account  of  the  alleged  balance  stated  by  the 

filaintiff  to  be  then,  at  the  time  of  the  making  and  de- 
iveiy  of  the  siUd  note,  doe  on  the  s^d  accounts  from 
the  defendant  to  the  said  plaintiff ;  and  that  the  said  note 
was  made  and  delivered  as  aforesaid,  on  the  condition 
that  thepluntiffahooldnot  demand  payment  of  the  eeii 
note,  unless  it  should  appear  that  such  balance  was  due. 
And  the  defendant,  in  net,  says,  that,  at  the  time  of  the 
making  of  the  said  note,  there  was  not  any  balance  or 
sum  of  money  whatever  due  from  the  defendant  to  the 

Elaintiff  on  the  said  accounts  or  unsettled  claim,  as  al- 
iged  by  the  said  phunti£^  nor  waa  the  defendant  thea 
indebted  to  the  plaintiff  in  any  sum  of  money  what- 
evM',  as  the  balance  of  or  on  such  accounts,  or  in  re- 
spect thereof.  And  so  the  defendant  says,  that,  except 
as  aforesaid,  there  never  was  anv  value  or  consideration 
whatever  for  the  making  of  toe  said  note ;  and  the 
pluntiff  now  holds,  and  always  held,  the  same,  with- 
out any  value  or  consideration  whatever.  Verifica- 
tion. Special  demurrer  to  the  second  plea,  that  it 
sets  up  matter  by  way  of  avoidance,  which  amounts 
in  law  to  an  allegation  that  the  note  was  obt^ned 
by  the  pl^ntiff  h«ro  the  defendant  by  duress  of  goods; 
and,''«nunij^  it  oonfiBSiea  the  Mntract,  it  fiub  to 
set  forth  any  sufficient  avoidance  of  the  same;  nor 
does  it  allwB  that  the  goods  were  unlawfully  seized 
by  the  plaintiff  fw  the  purpose  of  enforcing  the  dell- 
very  of^  the  sidd  note  b^  the  defendant  to  the  plaintiff, 
or  of  enabliiw  the  plaintiff  to  extort  from  the  defendant 
money  which  was  not  due  from  him  to  the  jil^tiff; 
and  that  the  second  plea  is  uncertain  and  ambiguous,  in 
not  shewing  how  the  plaintiff  was  illegally  possessed 
of  the  said  goods,  and  also,  assuming  the  said  plea  not 
to  set  up  matter  amounting  to  duress  of  the  defondantV 
goods,  but  an  agreement  by  the  def^dant  to  make  the 
sud  note  in  consideration  of  his  having  his  goods  deli- 
vered up  to  him  by  the  plaintiff,  yet  such  aereemoit 
should  ute  been  stated  to  have  been  in  writing,  and 
contempoianeons  with  the  makbig  of  the  said  note ;  and 
that  the  said  plea  is  double  and  mnltifhrioos,  in  thii^ 
that  it  sets  up  two  matters  in  answer  to  the  first  coun^ 
that  the  note  was  obtained  by  duress  of  the  defendant^'a 
goods,  and,  farther,  that  the  siUd  note  was  made  with- 
out consideration.  Special  demurrer  to  the  third  plea, 
that  it  neither  traverses  nor  sufficiently  avoids  the 
causes  of  action  to  which  it  is  pleaded;  nor  shews  how 
the  defendant  was  disohaived  from  his  promises ;  that 
it  is  an  argumentative  denhtl  of  the  making  of  the  note, 
and  that  the  matter  of  defence  should  have  been  shewn 
to  have  been  in  some  written  instrument  or  aneonent 
between  the  nartiea  contemporaneously  mth  the  mak- 
ing of  the  sda  note;  thatitnotbeingsoshewn,  itmOBt 
be  taken  that  the  ccmdition  thw^  mentioned  was  an 
oral  agreement  only;  that  tiie  said  third  plea  tenders 
an  immaterial  issue ;  that,  if  the  condition  reftned  to 
WM  pxeoedent  to  the  pUntUF's  right  to  recover  oa  the 
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said  note,  thft  plea  ia  bad  as  an  atgamentative  denial  of 
the  contract.   If  not  a  condition  precedent,  then  the 

Slea  shews  no  answer  to  the  action.  The  plea  is  also 
ouble  and  mnltifimons,  as  setting  up  the  defence  that 
the  note  wu  fl^ven  on  a  condition,  which  turns  oat  to 
hare  been  falfiUed;  and  a  second  defence,  that  the  note 
was  made  without  any  conddetaUon,  &c.  Joindur  in 
demurrer. 

CbucA,  for  the  pl^tiff. — The  second  plea  is  bad  for 
ambiguity,  as  not  shewins  whether  the  defence  relied 
on  is,  that  the  note  was  ootainad  by  duzeae  of  the  de- 
fendant's goods,  or  that  it  was  giren  without  considera- 
tion; and  though  the  latter  defence  may  be  badly 
^eaded,  the  plea  ia  nerertheless  double.  {Stephens  r. 
Underwoodf  4  Bing.  N.  C.  665).  But  duress  of  goods 
is  no  aoawer  to  this  action.  [CoUwtan,  J. — Then  the 
plea  is  not  double,  if  duress  of  goods  is  a  bad  defuice  in 
sabstanoe.l  If  the  defendant  relies  upon  the  want  <rf 
onuideratioo,  the  plea  does  not  ^ew  how  the  oonn- 
dention  ^ils.  The  statement  that  there  was  no  con- 
sideration ia  not  trarersable;  (AikinMn  r.  DamSf  11 
Hee.  &  W.  238);  and  if  the  fects  do  not  shew  that 
there  was  none,  that  averment  will  not  help  the  plea. 
{Mauie,  J. — Surely  want  of  consideration  is  only  stoted 
aa  subsidlarv  and  supplemental  to  the  former  part  of 
the  plea.  The  words  are, "  except  aa  hereinbefore  men- 
tioned, there  never  was  any  value."  You  can  hardly 
say  there  are  two  defences,  when  the  latter  is  exceptive 
of  the  former.]  That  may  distioguisli  the  present  case 
from  St^hent  v.  Underwood;  and,  if  so,  the  defendant 
mnai  contend,  that  duress  of  goods  is  a  good  answer. 
But  the  jnwnent  of  Parke,  B.,  in  Atlee  v.  Baeihoiue, 
(3  Mee.  &  W.  660),  is  an  authority  to  shew,  that,  in 
crier  to  avoid  a  contract  by  nasou  of  daress,  it  most 
be  duress  of  a  man's  person,  and  not  of  his  goods.  Con- 
sistently with  this  plea,  the  note  might  have  been^veu 
ia  order  to  get  back  goods  taken  under  an  illegal  dis- 
tms.  It  is  questionable  if  mcmev  paid  for  such  a  pur- 
pose could  be  recovered  back,  as  tne  lawgives  the  owner 
of  the  goods  one  remedy,  by  replevin.  But,  in  addition, 
there  might  have  been  here  a  (jueation  of  right  between 
the  parties,  or  a  doubtful  claim  to  the  goods,  which 
would  furnish  a  good  consideration.  The  defendant 
could  not  maintain  an  action  for  money  had  and  re- 
ceived if  he  had  given  the  money  instead  of  the  note. 
It  u  not  alleged  that  the  note  was  gjveu  ondu  protest, 
wbioh  distiiwuishea  the  case  firam  Parttr  v.  7%e  Oreat 
Wuum  RaSlwgf  Ckmuu^^  (7  Man.  ^:  G.  268).  The 
third  plea  is  also  baa,  aa  setting  up,  firak,  that  there 
was  no  ooodderation,  exce^it  as  aforesaid;  secondly, 
thai  there  was  no  con^eration  absolutely  and  without 
exception.  \Manle,  J. — Except  as  aforesaid  "  must 
extend  to  both  allegations  of  want  of  value ;  otherwise 
they  are  inconsistent.]  Still  the  plea  contains  two  de- 
fences :  first,  that  the  note  was  obtained  under  drcum- 
stances  whidi  amount  to  ft^d.  [Afaukt  J. — I  do  not 
tliink  that  it  sets  up  fraud  as  a  defence.]  If  no  fraud, 
atill  the  plea  is  bad,  on  the  ground  that  it  shews  the 
note  was  pajraUe  on  a.  condition,  which  atnounta  to  a 
deiUal  thiut  it  was  payable  on  demand.  If  there  was 
any  agreement  varying  the  effect  of  the  note  itself,  the 
plea,  in  fact,  shews  it  was  contemporaneous  with  the 
making,  of  the  note ;  the  plea  ought,  therefore,  to  have 
floated  that  it  was  in  writing;  for,  though  a^ubae^uent 
verbal  agreemoit  may  vary  a  written  contract  not  under 
seal,  a  contemporaneous  verbal  agreement  cannot,  as  the 
law  presumes  that  a  written  contract  contains  all  the 
tenns  agreed  upon  at  the  time  of  making  it.  ^Coliman, 
J. — The  agreement  might  have  been  in  writing,  but 
must  the  plea  aver  that  it  was?]  The  plea  ought  to 
shew  that  it  was  binding  upon  the  parties,  which  it 
would  not  be  unless  reduced  to  writine.  This  is  not  a 
plea  relying  upon  the  Statute  of  Frauds:  if  it  were,  it 
naaded  not  tojulega  that  the  i^jraement  was  in  writing. 

Ptacoekf  for.  tbe  dafandaDt.:— The  second  ia  a  fecial 


plea  that  these  was  no  value  or.  """"'^fratiioa  for  t 
note,  and  the  circumstances arestatedwhidi^wtlu 
was  none.  Athtuom  r,  Davit  is,lherrfore,  an  authori 
in  favour  of  the  plea^  Duress  of  goods  is  not  nli 
uponasa  defence;  and  the  judgmut  (tf  FadEe,E, 
Atlee  v.  Bacikoutet  as  to  that  hein^  no  auwei^iin 
in  point.  The  subsequent  passage  is  hi  feronr  of 
plea--**If  my  ^ooda  have  been  wrongfully  det^otd,M 
I  ^ay  money  simply  to  obtain  themi^in,  thii^htii 
paid  under  a  species  of  duress  or  conrtnintj  otaj  be  i 
covered  back;  but  if,  while  my  ^oods  are  in  posawi 
of  another  person,  I  make  a  binding  agreemoit  ia  u 
a  certain  sum  of  money  and  to  receive  them  lMck,ui 
cannot  be  avoided  ontne  ground  of  duress."  B}r''tuDt 
ing  agreement"  may  be  meant  a  bond,  which  leqnb 
no  consideration ;  and  it  is  no  answer  to  an  action  on 
bond,  that  it  was  made,  wider  duress:  bat  apniuM 
note  importa  eonsidawtion;  aad  the  defendioL  hjfn 
of  denial  of  consideration,  diews  such  a  state  of  cucbi 
stances  as  would  have  armded  a  parri  agreement  to  p 
money.  Aatiigf  v.  BegfrnMUt  (2  Stn  916),  bowsw, 
an  authority  to  shew  that  money  pud  under  dnroi 
goods  even  mi^  recovered  back.  [JfoitJ^  J.— T 
judgment  of  Puke,  B.,  in  AUm  v.  SooUmh,  n 
mean,  that,  where  the  man  first  ^ets  thegoodtaodil 
pays  the.  money,  the  payment  is  volunlaiy,  and  I 
money  cannot  be  recovered  back.]  jif<p4«u  r.  Ufd 
wood  was  a  difier^it  case  from  the  presBot;  bat  t 
principle  contended  for  by  the  plaintiff  does  leiiv^ 
tor  the  (mly  question  ia,  do  not  the  feots  sUtod  iat 
plea  shew  th^  then  was  no  cansideatioa  ?  Bid  tk> 
tMon  any  point  of  law  undeoided  aa.to  tiia  rigUs  <i  u 
parties  to  tiw  goods,  or  any  doubtftal  claim  n»di  byd 
plaintiff  todetainthem,  it  might  havaameantedlesgn 
consideration.  [CoUwMf  J. — Those  fects  are  not  ^ 
tived  in  the  plea.]  It  was  for  the  phuntiff  to  npl 
them:  the  defendant  was  not  bound  tonegstincw 
fact  from  which  consideration  might  be  impUwl-  Tl 
defendant  shews  all  that  u  requisite— a  print  ttcu  « 
swer.  It  is  for  the  plaintiff  to  reply  anythiw  tn 
would  defeat  this  defence :  ha  might  nave  trarened  tl 
iUe^  detention,  or  replied  de  i^jurift.  [^""V"' 
Would  de  injuria  be  a  good  replicaUont  V^PT.} 
effect  sets  up fm  agreement  between  the  plsanffudU 

defendant  that  the  latter  should  not  pay  the 
ia  within  the  third  resolution  in  CrogtOit  cm,  (8  ab{ 
132).   Those  things  which  specially  lie  in  the  towi 
ledge  of  the  plaintiff  he  most  spedally  re;^^  te.]  Ll 
plwitiff's  title  here  lies  pecuUarly  within 
knowledge.   (Xwdoi*  v.  .flbqwr^  Cowp.414).  Tliei 
plication  In  AtHiwon  v.  i>avM,  whic*  merely  d»* 
the  facU  stated  in  the  plea,  was  held  good ;  Ui« 
the  plea  wasJiot  questioned :  and  a  similar  reoluM 
would  have  been  good  here.   Aa  to  the  third  pl^ 
said,  that  it  seta  up  an  agseemant  to  vair  the  elte* 
the  note,  which  should  have  been  anned  to  uve  m 
in  writing;  that  is  not  so:  the  pl»  "y.'*^^ 
the  note  was  made  and  delirered  «»- w"****™.  rT! 
should  not  be  enfonwd  if  it  abouid  app«»  tw  ' 
balance  was  due.   No  doubt  a  man  may  dflh  wr  » w 
on  such  a  condition,  and  why  may  he  no*.*'*  ^L. 
made  it  on  that  condiUon?   The  plea  '>"*«*°^y^r« 
there  was  noconsideratton;  alsoitisgood,  (j 
that,  if  the  plaintiff  were  to  recover  on  the  note," 
defendant  would  maintain  an  action 
amount  hack,  agidn;  and.  dreoi^  of  actwn  »*" 
avoided.  jj 
CW,  in  reply.— As  to  the  second  plca,-MPP«"2 
goods  to  have  been  illegally  taken  ander  a  diiW* 
fact  of  the  plaintiff  havu^  gjven  them  up  T'S^^ISt 
the  defendant  to  his  action  of  replevin  ra>8"i/~TreI 
a  good  consideration.   Had  the  defendant  aflin»»  ^ 
shewn  how  the  phuntiff  iUegaUy  got  P5f«^'JL«ta 
spoda,  thera  would  havo  been  no  neceeaiv 
Si.  the  plea  aU  poaaiUe  caBca  ia  whirfi  MLflUff»  ^ 
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^ibf8iwilia|[oodc<HiddentioD.  rWiltiamSyJ. — Is 
anj  inthonty  for  aayin^  that  tfie  plaintifTs  vaxt~ 
Ah  ynftxty  which  be  has  no  right  to  hola  is  a 
ovdentioQ  for  the  defendant's  promise  ?  If  the 
Id  this  plea  are  trae,  the  defendant  might  have 
titiTer;  is  the  plainllfPs  not  putting  him  to 
If  a  ntod  oonsideTatioD  T  I  sboald  doubt  it.^ 
T.  ftMib,  (10  Adol.  &  Ell.  309^»  a  promise, 
wriitmiMon  of  giving  op  a  votd  goarantie, 
ItoWvalid.  [iriejoMff,  J.— The  guarantie 
A  in  tint  «aM  ni^t,  posriblv,  have  be«n  a 
III  GWHmt  t.  ChMM.  ( 1  C.  B.  Rep.  798), 
itWd^stiuned  the  pluBtiff*s  sheep,  and 
te  »MiRr  them,  excwt  apon  payment  of  a 
wm.  The  plaintiiF  paid  that  snm  ander  pro- 
L^naijit  an  action  of  debt  to  ncoverit  back,  as 
U  M  TeoHTed  to  his  use ;  and  Crenwell, 
^ ,  ptjmMit  appears  to  me  to  have  been 
fat^pnrpoteef  STOiaing  all  question  ordispnte 
k  ngbt  to  diittUQ.  The  plaintiff  cannot,  theie- 
M«  ton  mud  and  reoorer  back  the  money 
W  *>  $ud  HMD  an  adequate  ooDsideratlon.**  As 
flM^  uie  defendant  say  a ,  titere  might  have 
^  igi  adipiaait  that  the  plaintiflF  sbonla  not  de- 
%  ^tflHnMttfUKnot&oxcept  underoertaindioiim- 
i  Ji— iV""w  Walier  (1  Stark.  361 )  shewn, 
■  '*~T4(iiHtninMnt  purports  to  beanabst^ute 

topir  oil  demam,  parol  evidence  of  a  con- 
uiIiptemeBt,  that  the  payment  should 
fwinaliiiguicy,  is  inadmianble.  [Coifytum, 
im  aot  pTDTe  that  you  must  in  this  action 
I&t  &  igTMiiwiit  was  in  writing.]   Th^  plea  is 
■s  mag  Dp  lAat  may  Ameant  to  two  de- 

iiDMrwctly  pleaded. 
.  J.— We  all  are  of  opinion  that  the  third 
%  jMd.  It  ititas,  in  substance,  a  good  answer, 
w  DO  eonddention  for  the  making  of  the 
ktotlwiMond  plea,  there  may  be  aomedonbt. 
'Aged  that  the  plaintiff  knew  that  he  had  no 
,  vnisonable  or  colooiable  right  or  title, ! 
defcndanfsKoodB,  I  should  havethonght  | 
y  fawi  a  good  plea;  but,  in  the  absence  of 

S'P^  of  tbe  drcumstanoea  under  which  the 
I  daiai  to  detain  them,  it  appean  to  me  that  it 

■ina,i^Itii  stated,  in  the  third  plea,  that  tha 
'*'Siit  ad  delivered  on  the  condition  that  the 
^ttoiUiot  demand  payment,  unless  it  should 
_  » UUnee  was  dne  to  him ;  that  allegation 

Jgsrt,  J  iMiiit^  contradict  the  ptomissory  note.  I 
4K*"*^'^"<=Q>^  pl»  u  bad. 

■JniuB,  J^i  .lao  think  that  the  third  is  a  good 
2"  Btttt  that  there  was  no  oonsidetation  for  the 
that,  it  sets  out  the  circumstances 
rt  ^^^^^  I  support  that ' 

^J**  ■!  «tl  giest  difficulty  as  to  the  second  plea.  I 
ff"*i«Kof  any  authority  for  saying  that  the  de- 
^JWrfpwds  by  a  person  who  has  no  right  to  de- 
* '  cooaideration  for  a  promise.  I  am 
prepared  to  say,  that  a  state  of  things 
^E-^^  in  which  it  might  be  a  good  considera- 
^^."^ynch  s  state  of  things  can  exist,  I  think  the 
^P'J^^saS^mitf  jfbr  the  plaintiff  on  lile  S0wn<f 
^'/'Ik  i^mdaiu  m  the  lAtrri plea, 

^Sft  TO  COUKT  OF  COMMON  PLEAS 
"""K  KEGISTRATIOV  OF  VOTERS  ACT. 

(ArMlfAo/SBAnUBDBT.) 

^'%<'l«t,aDd  Baviss  mxi  Trobk,  Renondeats.— 

_^  Net.  18. 

^^J^     if  Scot  <md  Lot  Voters  WilLi, 


A  Poor-rate  vhith  ha*  not  been  allowed  if  7Wo  Jueticee 
it  a  Nullity;  and  the  Non-m^fwtent  thereof  does  not 
dinnalify  a  Claimant  from  heht^  regiwtered  at  a  Soot 
and  Lot  Voter,  under  2  Will.  4,  e.  45,  t,  33,  although 
there  hat  been  no  Appeal  againtt  the  Rate. 
Case. — At  a  court  held  before  the  Barrister  appointed 
to  revise  the  list  of  voters  for  the  borough  of  Shaftes- 
bury, Thomas  Lodge  objected  to  the  names  of  James 
Fox,  Joseph  Davis,  and  nine  other  persons  being  re- 
tained on  the  list  of  soot  and  lot  voters  for  the  parish  ef 
Shaston  Sunt  Peter,  in  that  borough.    Before  and 
since  the  aot  2  Will.  4,  c.  4£.  Fox  had  been  a  scot 
and  bt  voter  for  the  pariah  of  wiaston  Saint  Peter,  and 
had  duly  exercised  ms  baneluse.'  In  Jnn^  1848,  but 
on  what  day  did  not  appear,  (the  heading  beuu  **  this 

 day  ofJane*'),anew  rate  was  levied,  the  allowance 

of  vHiii^  is  in  the  following  terms : — 

*'Tlw  longoiBgiBtowMBSOsnsut  is  «Uowed  by  as, 
two  of  Iwr  Msjssty^s  j  astiess  of  thepeaes  for  the  bswugh 
of  OwCtiabwcy. 

M  ^'  D*^}  Chttivhwaxdsiu.'* 

A.  B.  is  a  jnstiee  df  the  peaee  for  the  borongh,  and 
ehnrchwarden  of  the  parish  of  ShasUm  Saint  nter; 
and  C.  D.  is  ohnrchwaraen  of  Uie  parish,  bat  not  a  jus- 
tice of  the  peace  for  the  boroogfa.  The  allowance  and 
confirmation  are  not  signed  by  any  other  parties.  This 
rate  has  been  variously  received  by  the  parish— «ome 
voters  paying  it,  and  some  not ;  bat  no  attempt  has  been 
made  to  appeal  agunst  it,  either  for  its  illegality  or  its 
irregularity ;  and  the  Revising  Barrister  did  not  think, 
sitting  as  be  was,  that  he  could  enter  into  either  ques- 
tion. He  was  of  opinion,  that  Fox,  not  having  paid 
the  rate  thus  imposed  npon  him,  could  not  b«  sua  to 
hare  discharged  all  demands  payable  by  him,  and  bb 
name  was  exponged,  IftiieRermng  Barrister  Is  wrong, 
the  name  or  Fox  vrill  be  restored  to  the  register;  if 
otherwise,  the  register  will  mnaln  as  It  is.  The  de- 
d^n  will  affect  the  votes  of  Uie  f<dlowing  -voters,  who 
have  agreed  to  abide  the  issue  of  this  appeal.  QHere 
followed  the  names  of  nine  other  voters.]  Joseph 
Davies  and  Edwin  Thoni,  overseers  of  the  parish  of 
Saint  Peter,  Shaftesbury,  were  appointed  by  the  Re- 
vising Barrister  respondents  to  this  appeal. 

Otter,  for  the  appellant. — The  claimant  in  this  case 
is  qualified  ss  a  scot  and  lot  voter,  under  2  Will.  4,  c.  4fi, 
8.  33,  unless  his  not  having  paid  the  rate  in  question 
disentitles  him  to  exercise  his  franchise.  First,  it  is 
not  stated  what  the  nUe  was,  or  for  what  purpose  It 
was  nused.  [Maule^  J.— If tliat ohjeetion  Is  taken,  the 
case  might  be  sent  back  to  be  re-stated.]  Assamingit, 
then,  to  have  been  a  rate  for  the  "  necessary  relin  of 
the  poor,"  It  does  not  appear  that  it  has  ever  been  de- 
manded. [^MauU,  J. — A  case  sent  by  a  Revising  Bar- 
rister is  not,  like  a  special  verdict,  or  a  plea  on  special 
demurrer,  required  to  be  good  in  omnibus,  but  we  are 
to  look  to  the  reasonable  point  raised  for  our  decision. 
By  stat.  43  Eliz.  c.  2,  s.  I,  the  eharchwardens  and 
overseers  are  not  anthorised  to  raise  a  poor-rate,  ex- 
cept '*by  and  with  the  consent  of  tvro  or  more  jus- 
tices of  the  peace."  {Maule,  3.—1  thought  the  con- 
sent of  the  Diagistratee  was  not  necessary^  but  onhr 
their  signature;. that  they  acted  ministerially,  their 
duty  being,  not  to  determine  whether  the  rate  was 

ror  not,  but  only  whether  it  had  been  made  by 
churchwardens  or  not.]  The  rate  is  undoubt- 
edly invalid,  unless  allowed  by  two  justices,  whether 
they  act  judicially  or  ministerially.  By  the  6  &  7 
Will.  4,  c.  96,  the  rate  is  invalid,  unless  signed  by  the 
requisite  number  of  churehwanleBS  and  overseers;  and 
17  Geo.  2,  c.  %  B.  I,  requires  them  to  give  public  notice 
in  the  church,  of  every  .rate  .for  the  relief  of  the  poor 
allowed  by  the  insUces  of  the  ,j>eaoe,  on  a  particular 
Sunday,  and  nnfeas  sa«h  notSee  u  given,  tiie  rate  is  in- 
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TBlid.  And  in  Arcbbold's  Foor-Law  (vol.  1,  97  k) 
it  is  said,  that  "  no  rate  shall  be  deemed  valid  unless 
the  same  be  allowed  hy  two  justices."-  [  Wilde,  C.  J. — 
It  seems  to  me  to  have  been  intended  that  the  signature 
of  A,  B.  and  C.  D.,  churchwardens,  was  by  them  as 
churchwardens  only ;  if  so,  there  is  no  signature  hy  the 
nu^txates  at  all.]  The  rate  must  be  rigned  by  the 
cborchwardens,  (i^.  v.  Fordhamy  11  Adol.  &  EU.  73), 
audit  roust  be  aUowed  b;^  two  justices.  Therefore,  unless 
the  same  peiBOiu  cau  sign  in  both  capacities,  the  rate 
is  invalid,  as  wanting  the  signature  of  one  of  the  two 
sets  of  persons.  [^Jaaule,  J. — X  see  that  in  Res  v.  Foify 
( 1  Bott's  Poor-Law  Cases,  pi.  86)  it  is  said,  "  that  jus- 
tices for  the  county  cannot  allow  a  rate  made  by  over- 
seers of  a  borough."  So  that  it  would  seem  that  the 
allowance  of  the  magistrates  is  to  some  extent  a  judicial 
act.3  And,  further,  only  one  of  the  persons  signing 
-was  a  justice.  The  rate,  it  is  submitted,  is  not  only 
voidable  on  appeal,  but  absolutely  void ;  and  the  non- 
payment  of  a  void  rate  does  not  disfranchise  the  voter. 
In  J2^.  r.  The  Mayor  of  Ntw  Wmdaor.  (7  B.  908), 
an  inhabitant  of  a  oorongh,  refused  payment  of  a 
late,  and  his  name  was  in  consequence  struck  out  of 
the  buigess  list ;  but  the  Court  awarded  a  mandamus 
to  the  mayor  to  enrol  B.'s  name,  it  appearing  that  the 
mte  was  invalid;  and  the  non-payment,  therefore,  af- 
forded no  ground  of  disqualification. 

No  counsel  appeared  for  the  respondents. 

Wilde,  C.  J. — It  seems  to  me  that  the  appeal  must 
be  idlowed.  There  has  not  been  what  the  law  considers 
a  rate  made  in  this  case  at  all,  and,  therefore,  there 
could  be  no  non-payment  of  the  rate,  such  as  would 
disfranchise  the  voter.  By  the  33rd  section  of  2  Will. 
A,  c.  46,  (under  wliich  the  appellant  cl«ms),  the  right 
m  voting  in  certain  boroughs  is  preserved,  but  upon  the 
condition,  that  the  eleimant,  on  the  last  day  of  July, 
ahonld  be  entitled  to  vote  were  the  election  upon  that 
day ;  if  he  is  not,  he  is  not  entitled  to  be  registered. 
The  case  here  finds  that  the  part^  was  entitled  to  vote, 
unless  disqualified  by  reason  of  hts  non-payment  of  this 
rate.  Now,  the  form  of  document  referred  to  aa  a  rate 
appears  to  have  been  a  rate,  if  properly  authenticated, 
as  required  by  law ;  but  it  also  appears  that  it  was  not 
allowed  by  two  magistrates.  What,  then,  is  the  efi'ect 
of  a  document  properly  prepared  as  a  rate  by  the 
churchwardens,  but  not  signed  by  the  magistrates?  Is 
there  any  obligation  to  pay  it  until  quashed  upon  ap- 
peal? tn  Rm.  t.  lite  Earl  of  Yarbonmgh,  (3  Per.  & 
D.  481 ;  S.  C,  12  Adol.  &  Ell.  416),  Littledale,  J.,  says, 
as  a  reason  why  the  mandamus  should  go  to  compel  the 
magistrates  to  sign,  **  that  if  the  justices  refuse  to  allow 
tba  rate,  there  is  no  power  to  amendj  and,  therefore, 
there  will  be  no  rate.  He  seems  to  give  ^t  as  a  rea- 
son for  shewing  why  the  magistrates  act  ministerially, 
because  there  is  no  appeal  against  their  decision.  If, 
for  any  reason,  whether  good  or  bad,  they  may  refuse 
to  sign,  the  parish  could  make  no  valid  rate  at  all,  and 
the  Court,  therefore,  would  grant  a  mandamus  to  com- 
pel them  to  sign  (provided  the  document  were  in  the 
proper  form  as  a  rate  when  submitted  to  them  for  sig- 
nature) in  thur  ministerial  capacity.  Although  that 
act  is  ministerial  on  their  part,  yet  it  is  of  considerable 
importance,  for  there  is  nothing  else  to  shew  to  the  per- 
sons called  upon  to  pay  It  or  to  appeal,  that  a  rate  has 
been  made.  The  stat.  17  Geo.  2,  c.  3,  which  has  been 
reforred  to,  after  noticing  the  allowance  of  the  rate  by 
the  magistrates,  says,  that  no  rate  shall  be  valid  for  the 
purpose  of  being  collected,  unless  notice  be  given  of  the 
rate  on  the  Sunday  next  after  it  has  been  allowed  by 
them.  Then  the  case  of  Sibbald  v.  Roderick  and  Oth«rg 
(II  Adol.  &  Ell.  38)  decides,^  that,  unless  the  rate  be 
published  in  proper  time,  it  is  a  void  rate ;  and  in  that 
case  a  distress  for  the  rate  was  considered  to  be  void, 
as  beina;  wholly  unjustified,  bv  the  existence  of  that 
vhich  had  been  called  a  ratOf  out  which  had  not  been 


published  as  required  by  the  statute.  Loolung,  tk 
fore,  to  the  effect  of  these  cases,  it  is  clear  that  tha 
no  l^ial  obligation  upon  a  party  to  pay  a  rate  whi 
not  been  published  on  the  Sunday  after  it  is  m 
that  the  rate  so  to  be  published  is  a  rate  t«  be 
by  two  magistrates.   The  present  ease  bIwws 
sneh  rate  Iws  been  made,  the  authorities  ahewi 
that  which  has  not  been  allowed  is  no  rstc^ 
cdled  onc^  so  08  to  create  an  obligation  to  jaj ; 
therefore,  there  seems  to  be  no  reason,  on  the  grai 
his  non-payment,  why  the  appellant  should  not  | 
voted  on  the  last  day  of  July,  had  Uie  electiio  U 
that  day.    The  Revising  Barrister  seent  to 
thought  Uiis  might  have  been  a  rate  in  pnut  ol 
though  open  to  oojection  on  appeal ;  and  that  qoIi 
appeUant  thought  fit,  which  he  did  not,  to  appi 
must  pay  It.   But  it  seems  to  me  that  tab  wui 
in  fact  or  law  a  rate  at  all ;  which  is  a  rei;  d 
tiling  from  a  rate  which  may  be  liable  to  be  f 
on  appeal.  The  claimant  hm  has  not  been  n 
de&ut  in  not  paying  this  so-called  late;  atu  W 
pral  must,  therefore,  be  allowed. 

GoLTHAV,  J. — I  concur  in  opinion. 

Maulb,  J.— Under  the  statute  of  EUubeth  thii 
is  a  public  tax,  to  be  paid  by  the  pariahioneis,  imf 
by  the  churchwardens  and  overeecrs,  with  the  in 
my  of  the  justices;  and  it  is  also  to  bepabliihe 
required  by  statute ;  and,  until  these  things  hare  1 
done,  no  person  can  be  taken  to  be  coguiaut  of  t 
is  or  is  not  a  poor-rate,  which  he  is  bound  to  pa^- 
justices  are  said  to  act  ministerially  in  alTonnf 
rate ;  and  I  think  it  is  correctly  said,  in  this  aeiue,  t 
they  have  no  power  to  judge  of  the  goodn««B 
ness  of  the  rate,  but  are  bound  to  confinn  won 
ofleted  to  them  by  the  churcbwardeDs;  biiti| 
think  they  may  be  aald  to  actqnaN-judiciimlot 
extent,  tluit  they  are  to  determine  whether  tbeoa 
who  present  the  rate  for  their  allowance  are  eto 
wardens  and  overseers.    This  view  seema  to  haveft 
taken  by  the  Court  of  King's  Bench  in  the  caae  of  j 
y.Folfy,  (1  Bott's  Poor-Law  Cases,  pi.  86),  whici 
cited  as  follows :— "  On  a  mandamus  to  the  ju«i« 
Wooton  Baasett  to  allow  a  rate,  tbeyretanied,  t 
ever  since  the  43  Eliz.  c.  2,  the  iusticea  had  appom 
four,  three,  or  two  overseers,  within  f^^P^f,, 
parish  which  lies  within  the  borough;  and  " 
had  always  made  rates  within  their  jnrisdicUon. 
they  say  that  the  rate  was  offered  to  them,maM 
overseers  appointed  by  the  jnatiw^  <>fi?^  "^J^j?', 
not  of  theUroogh.  By  the  Court-The  rrtumj 
be  confirmed."    In  that  case,  theiefon^ Jhe  j«4 
exercised  jurisdiction  to  determine  whetacr  we . 
was  made  by  the  proper  orerseers  to  whom  tne  w 
hituro  had  given  the  power  to  make  the  rate;  m 
that,  I  thint,  they  judge  exclusively.  U  the 
solemnities  are  not  complied  ■^th--if  tiie 
made  by  the  proper  persons— not  allowed  by  . 
tices,  or  not  published  in  due  t>™«-"  •frhThu  1 
a  claim  made  by  any  private  person.   What  m» 
done  in  this  case  has  the  same  effect  as  U  « 
done  by  a  private  person  without  aot'^S.'if  i 
think  the  appellant  is  not  guUty  of  'wy.^f^'',; 
scot  and  lot  vStor,  in  not  paying  that 
called  a  rate,  but  which,  in  point  of  l»w  •>»» 
no  rate  at  all.  .  .  itt 

Williams,  J.— I  am  of  the  same  «P""?^.,  J] 
had  been  a  legal  rate,  and,  m  order  to  «^  !J 
been  necessary  to  appeal  against  it,  then,  P«3TO 
non-payment  of  it  would  have  been  a  disqo^P!" 
But  the  case  of  Sibbald  v.  R^eriek 
Adol.  &  EU.  38)  shews  that  the  ^^.^jfi^^ 
though  unappealed  against;  and,  toeieto^  ^ 
that  the  non-payment  of  it  did  not  ri-'""J>ff 
—D«ei*im  reverted. 
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COURT  OF  CHAXCEEY. 

aAi  IbUet  of  the  Jocn-arocc  Compahibs  WiifDiNO- 
«r  io,  1818 ;  ami  in  the  Matter  of  Tarn  Borodob 
«9k  Xiinaoin  Jomr-flrocK  Biiruifo  CoMPA.irT. 

!  ■  jm  Thkitbbck  and  Othen^  and  E*  parte 
!  Walkkb.*— Z>«;.  16. 

><fcwM<Ww  (lot  a  Joint-Modk  Bantimg  Ompai^ 
llimmdttwryim  Butituti  aa  fiir  back  at  1842, 
miiMnMiumtitmdiiiffDtUt^andtkatthwehad 
tm*  Dtcmfor  am  AtcomU  tmd  CoHtHbiOim  betwetn 
<h  JwtWtoi,  ara  mo  rwwn  wAf  (A«  Onirr,  a&«o- 
tft>r«iiAi9«pt*«4^(»r«  ^  A«  CmpanjmMhr 

Jk^f^  fi/  wiM&^  Hp,  ultder  tkit  Act,  does  not  pre- 
wmtAi  Prmalion  of  a  Decree  for  an  Account  in  a 
.    Ml0;  ml  em  s  Defadant  to  the  Stat^  who  is  sought 
1th  dssniiAenby,  majf  propertjf  be  a  Petitioner  un- 

iamj  Ujmia  wUI  not  be  ordered,  where  it  is 
kifdmwtiaistitted  that  the  Oompmjf  oannot 


9^  «w  m  ifimL  from  an  order  of  Knight  Bruce, 
Ta^Mit^lwopetitiona  in  the  abore  matter,  for 
AlAaliM  ad  windio^np  of  Uiia  Company,  under 
fcliiin  MBiiiiiiiil  aet.  Tne  first  petition  was  pre- 
^tt'^BiaTroatbeek,  Maris  StevenaoDi  and  Hor- 
flbftosoo— Bin  Troatbeck  as  the  execatrix  of 
Tnatbeek,  deceased,  and  the  two  other  peti- 
tu  onm  of  five  shares  each.  It  appeared, 
ihAptil,  IMl.Geo^Troutbeck,  who  was  then 
roftn  shares,  sold  them  to  Donald  M'Lean, 
thit  he  ia\r  exeented  a  deed  of  transfer  on 
,  which  hM  Men  forwarded  by  the  secretary 
aj,  tai  Uut  he  returned  the  deed  on  the 
rto  the  aecretary ;  that  in  June  following, 
^iMQ  coming  Qp  to  town,  ascertained  that 
A.  1^  '  °         completed,  and  that 

»«  in  dilBcnlUea ;  that,  to  save  the  bank 
IWiiihapt^,  and  tUotr  the  directors  time  to  get 
i^M^MipWt  wm  adranoed  by  the  London  and 
Biak,  OQ  bills  at  Ax  months,  with  notes, 
^  finctm  and  shareholders,  to  the  same 
M^medUtml  secarity  ;  that  Troutbeck,  with 
►  *  «h(T  riiareholders,  put  his  name  to  four 
of  which  were  also  agned  by 
'ttBa«&  rhebank  did  not  pay  the  buU;  the 
the  notes  were  token  up  by  E.  Walker, 
*  %  fiwtm  irho  had  signed  them,  to  whom 
2JJ<*  hii  to  pay,  from  first  to  last,  as  his  contri- 
STlS  Troutbeck  died  6th  June, 

l5i  1^  Troatlieck,  his  widow,  and  John 
221^  infant),  executors ;  that  probate 

■•■wt  hj  the  widow  alone,  power  being  reserved 
ud  that  the  bank  had  long  ceased  to 
hiannL— The  second  petition  was  that  of  E. 
Ife  director  above  named,  and  it  was  sup- 
P^^in tifidtnt,  stating  that  the  petitioner  had 
JU**^  ajwn,  hy  creditors  of  the  Compan^r,  to  pay, 
""■■idojly  paid,  larse  sums  of  money,  in  respect 
""faial  liabilities  of  Mie  Company,  to  an  amount 
P"0ra««4ittn  his  contribntire  share.    E.  Walker 
"rfUie  defendants  in  the  suit  of  Doets  r.  Stan- 
y  "ported,  OD  demorrer,  8  Jar.  349;  that  bill  was 
Mieoded.   Knight  Bruce,  V .  C^  made  the 
en  buth  petitions.    This  was  a  motion  to 
*^  th»t  order, 
fc,  for  the  plaiutiffe  in  the  suit  of  i>«i#  v.  Stan- 


'OiOfMbris 


«»  ya  ftfiiid,  Mr.    Gordon,  Sir 


hope,  in  support  of  ^e  motion.— Uy  objections  to  the 
Older  are  three.  First,  this  Company  is  not  within  tho 
operation  of  the  Winding-up  Act ;  it  had  ceased  bud- 
ness  as  long  ago  as  1842,  and  there  were  no  public  or 
oatstanding  debts  due  firom  the  Company ;  it  cannoL 
therefore,  oe  siUd  to  be  a  company  unable  to  men 
its  pecuniary  engagements.  Secondly,  the  petitioner 
Walker,  being  one  <tf  the  defendants  to  the  suit  of  Ded$ 
V.  ^anhope,  which  was  a  suit  for  the  purpose  of  esta- 
blbhing  ^rave  ctiaiges  of  fraud  and  mismanagement 
uainst  him  and  others  of  the  deftndants,  must  not  ba 
wowed  upon  a  petition  under  this  act  to  embarraM 
that  suit,  which  woald  be  the  eBhet  of  dlrectii^  a  ra- 
ferenoe  upon  this  petition  ;  for  if  the  plaintiffs  went  on 
in  their  suit,  ther  would  be  doing  over  i^in  what  was 
already  done  unaer  the  refereaoe  on  petition,  or,  if  thay 
did  not  jirooeed,  they  would  be  subject  to  hare  thor 
bill  dismissed  for  want  of  prosecution.  Thirdly,  the 
ordor  should  not  t>e  absolute,  but  should  be  to  inquire 
whether  it  was  advisable  that  the  affun  ahonld  ba 
wound  up  under  this  act. 

Bacon  and  Hoj/d,  for  the  raqModMits. 

Dee.  16.— Lord  CaAHOKLion.— I  do  not  see  vof 
ground  <^  doubt  as  to  the  oonstructi<Hi  of  the  aee. 
What  has  bem  stated,  that  there  are  no  outetaaitiBg 
debta,  is  not  at  essential  to  bring  the  ease  within  the 
scope  of  this  act.  It  is  to  enable  thoee  who  have  entaiad 
into  oertoin  speculations  to  eaeape  front  those  specula- 
tions In  oartaia  cases.  The  seventh  head  of  tne  0th 
section  says, "  If  any  company  shall  have  been  dissolved, 
or  shall  have  ceased  to  carry  on  business,  or  shall  be 
carrying  on  business  only  for  the  purpose  of  winding  up 
its  affairs,  and  the  same  shall  not  be  completely  wound 
up,"  a  petition  may  be  presented  in  a  summary  wi^. 
This  is  a  company  having  oaased  to  carry  on  bnsinea  ; 
not  only  so,  but  the»  is  a  suit  for  winding  up  its  ooOp 
oeraa,  and,  in  this  snit,  to  eetabliah  elainu  against  in- 
dindual  shareholders.  The  adt,  however,  says,  tha^ 
notwithstanding  the  existence  of  a  suit,  the  Court  mtf 
exercise  the  power  given  by  the  act,  (68bh  section). 
This  case  falls  withm  tiu  seventh  head  of  the  fith  seo* 
Uon.  Here  there  is  not,  indeed,  a  earrytng  on  of  the 
busiaesB  in  order  to  wind  «p  the  Company,  but  it  is  a 
case  shewing  the  Coimiany  cannot  ^o  on.  This  is  one 
case  oontemplated.  The  aet  never  intended  to  interfere 
with  companies  going  on,  eo  as  to  enable  a  dissatisfied, 
party  coming  to  pnt  an  end  to  tlieir  proceedings;  but. 
where  a  company  cannot  go  on,  it  is  intended  to  aflford 
means  of  avoiding  the  insurmountobte  ditfioulties  at- 
tending the  windin^p  of  the  affiiirs  in  a  sntt.  Aa  to 
Walker,  all  that  is  stated  is,  that  he  is  a  person  son^t 
to  be  made  liable  by  the  suit  Does  Uiis  disqnaufy 
him  %  It  may  be  that  the  Court  will  not  be  abU  to 
oome  to  a  final  oonelosion  until  the  suit  is  disoosed 
the  assets  of  the  Company  not  being  able  to  be  asoer- 
taiued  until  the  personal  liabilities  of  the  parties  shall 
be  disposed  of ;  but  it  is  quite  competent  for  the  partite 
to  ^  on  with  the  suit.  The  act,  containing  such  a  pro- 
vision as  that  of  the  08th  section,  must  tuve  oontett- 
plated  all  descriptions  of  suits.  I  cannot  think  It  ne- 
cessary to  wait  until  the  suit  is  determined ;  for,  so  £ar 
as  the  liability  of  individual  members  is  concerned,  the 
aet  does  not  Interfere  with  it ;  but,  as  to  winding  uPf 
the  act  affords  a  more  speedy  remedy  th«i  oouTd  be 
obtained  in  the  suit.  As  to  the  other  point,  whether 
I  shoald  direct  any  preliminary  inquiries^  I  do  not  aea 
here  any  ground  for  so  doing.  No  doobt.  eircumstaiMei 
may  be  brought  forward  justifying  the  Court  in  doing 
this;  but  seeing  this  Company  agreeing  among  them- 
selves that  they  cannot  go  on,  this  is  enough.  With- 
out, then,  adverting  to  what  may  be  a  proper  order  in 
any  other  case,  I  see  nothing  to  require  an  inquiry  in 
order  to  justify  the  wder  of  the  Vice-Chano^or,  wludi 
I  think  IS  right.— Orcfsr  afirmed. 
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Xt  parU  BuTBLTy  hi  re  Tbb  North  of  ^olavd 
Jomc-Bioci:  BunK^^m.  11. 

11  ^12  Vkt.  e.4li-~'*Cimlr^ory.** 
TheliORDCHANCBLLOBaffinned  the dednonof  Knight 
Bnie^  V.     reported  12  Jar.  1065. 

Me  parte  Hawthorn,  in  re  Toe  Kokth  of  Eholutd 
Jonrr-BTOCK  Bavkino  Compant. — Jan.  30. 

Tke  Jwat-Hoek  Voa^anut  Wkiding-vp  Aet,  1848— 
List  of  Onitrihaoria—Fomer  Shartholder. 

In  aeUUng  the  LiH  of  Contr&utortei,  under  tie  Tltk  and 
Bltt  Sectiont  of  the  \\  6^12.  Vict.  c.  46»  the  Matter  it 
right  in  inelvaing  all  Persons  who  mw  be  liaNe  to  con- 
timnte  towards  ate  LiabUitiea  of  the  Compare;  but  he 
does  not  Aerelf  decide  either  the  Amount  or  M«  Order 
of  the  UahiU^. 

This  was  an  appeal  from  a  decUion  of  Knieht  Bnice, 
V.  C,  refusing  a  motion  on  behalf  of  Robert  Hawthorn, 
that  the  decision  of  the  Master  charged  with  the  wind- 
ing np  the  afiuTs  of  the  above-named  Company,  where- 
by his  name  had  been  included  in  the  list  of  contribu- 
tories  of  the  said  Company  as  a  contributory  in  respect 
of  eighteen  shares,  an^  as  sneh,  liable  to  the  debts  and 
losises,  if  any,  np  to  the  lit  January,  1847,  inelndv^ 
might  be  reversed,  and  that  the  name  of  the  aaid  Robert 
Hawthorn  miriit  be  •tmek  ont  of,  and  enladed  from, 
the  list  of  coiAribntQiiee  of  the  Mdd  Company.  The 
fiicta  of  the  case  are  stated  in  the  report  of  the  case 
before  the  Vice-Chancellor,  ante,  p.  77. 

RusseU  and  Bates,  in  enpport  of  the  motion,  made 
nse  of  the  same  arguments  that  were  urged  in  the  court 
below.  [They  cited  the  cases  of  Steward  v.  Greaves, 
(10  Mee.  &  W.  711);  Barker  v.  Buttress^  (7  Beav. 
134);  and  Bardlt^  v.  Law.  (12  Adol.  &  EU.  802).] 
{Lord  Chancellor. — Is  not  the  Master  to  settle  a  list  of 
an  the  persons  that  are  in  any  way  liable  1  The  Mas- 
ter has  stud  nothing  about  the  ordler  of  their  liability.] 
The  Master  ought  not  to  have  placed  Hawthorn,  a 
iSmner  pnnnietor  of  shares,  upon  the  Ust  of  contribn- 
tories,  without  some  quaufieation,  nnUl  he  saw  tiiat 
there  was  some  prohabuitv  of  the  present  shareh<ddas 
being  unaUe  to  meet  the  liabilities  of  the  Company;  as 
between  the  former  shareholders  of  the  Company  and 
the  present  there  is  no  right  of  contribution. 

•ooeon,  Llcgfd,  and  HeadUm,  for  the  official  manager 
of  the  bank,  were  not  called  on. 

Lord  Chancellor. — There  is  nothing  in  this  case. 
The  3rd  section  of  the  Winding-up  Act  defines  the 
meaning  of  the  word  *'  contributory it  says,  **  The 
word  'contributory*  shall  include  erer^  member  of  a 
company,  and  also  every  other  person  liable  to  contri- 
bitte  to  the  payment  of  any  of  the  debts,  liaUUties,  or 
losses  thefoof,  whether  as  heir,  devise^  ezeeutor,  or  ad- 
mi^strator  of  a  deceased  member,  or  as  a  former  mem- 
ber oX  Ae  same,  or  as  heir,  derisee,  executor,  or  admini- 
strator of  a  former  member  of  the  same,  deceased,  or 
otherwise  howsoever."  The  offidal  man^r  is  l>onnd 
to  make  out  a  list  of  the  members  and  ouer  contribu- 
tories;  and  then  the  Master,  having  settled  the  list  of 
contributories,  and  having  determined  the  amount  ne- 
cessary to  be  raised  by  caBs,  he  is,  according  to  the  84th 
section,  to  apportion  the  same  among  the  several  contri- 
butories of  the  company,  or  such  of  them  as  ought  to 
contribute  thereto.  Every  person,  therefore,  who.  In 
any  event,  may  be  liable  to  contribution,  is  to  be  in- 
cluded in  the  list.  The  insertion  in  the  list  does  not 
conelade  the  amount  or  the  order  of  liability,  but  only 
that  there  Is  some  liability.  Now,  here  is  a  party  who, 
aecotding  to  the  Masters  finding,  ms  a  shareholder, 
and,  as  such,  liable  to  all  losses  anterior  to  the  1st  Ja- 
nuary, 1847,  but  he.  has  decided  nothing  as  to  the 
nwportion  of  liability.  Having  got  all  the  contribu- 
toiua  on  the  list,  the  Master  is  thw  to  decide  the  order 


of  each  ^rson's  liability:  it  may  be  primarily,  aeaj 
arily,  thirdly,  or  fourthly;  but  all  be  lias  st  pra 
done  is  to  say  that  the  party  is  liable  in  some  act 
All  that  I  decide  is,  that  the  Master's  entry  is  cot 
and  that  Hawthorn  Is  a  person  who  may  be  liabla 
losses  anterior  to  January,  1847.~if4ioa  f^utti,  j 

SXITH  0.  PiNCOKBB.— J^.  9. 

Practice — Order  to  examine  a  Party-'No^  tfN^ 
of  WHnestes. 


7^  WBunonOrderJor  Leavetoegm^ 
site  Side^ 


Just  ExotfikmSt         no'  rs^irHV  jSb»M0«l 


Quvre^  whaksr  there  is       Btde  ofPraeAi 
quires  a  Party  examtninff  Witnsssa  hsfare  a  Chsi 
noiMr  to  give  the  opposite  Side  Notice  tf  iktNmm 
of  the  proposed  Tritnsssetf 

C^cumstances  under  which  a  Motion  to  suvprm  Da 
turns  taien  before  a  CommissiM^,  on  the  Oram 
no  Notice  of  the  Names,  SfC,^  the  Witmsahsi 
given,  was  refuted. 

This  was  a  renewed  motion  by  way  of  ^ppesl  { 
the  Vice-ChanceUorof  England,  (reported  aDte. p. 
Since  the  decision  of  the  Vlce-ChancellDr,  ttw  Mlii 
of  the  plaintifF  filed  an  affidavit,  stating,  thst,altli( 
he  was  present  at  the  inn  where  the  examinatkm^ 
witnesses  was  takmg  plao^  yet  that  be  wn  n 
ignorant  of  the  names  of  the  witneasee  who  mn 
amined,  and  did  not  become  aware  of  then  xaB  ti 
publication  had  passed. 

James  Parker  and  JV.  H.  Terr^l,  in  Bopportof 
motion  to  suppress  the  depoutions,  took  theBatDe|)aj 
that  were  taken  in  the  court  below,  and,  in  addidce 
the  authorities  there  cited,  they  referred,  ontl"  "J 
sity  of  service  of  orders  of  course  in  general,  to  ftp 
v.  Harrison  (1  M.  &  C.  274)  and  iJearmm  T.Wi 
(4  M.  &  C.  660).  And,  as  to  the  necessity  of  gij 
notice  of  the  names,  &c.  of  the  witoesses  tobeensw 
before  the  commisuoner,  they  referred  to  the  S 
Order  of  October,  1842,  and  to  1  Newlsnd'sCbM-  i'i 
267,  edit.  1819.  Upon  their  proceediiv  to  read  ' 
affidavit  filed  since  the  decision  of  the  T»»-C1»««*"| 
the  Lord  Chancellor  said,  that,  if  newsffiaai**^* 
in,  it  would  be  no  longer  an  appeal  motion-  ^ 

Bolt  and  Follett,  contra,  objected  to  the  rasduigoi 
new  affidavit.  . 

Lord  Chancellor.— It  is  a  wound  to  nave  m  I 
Uon  stand  over  to  answer  the  affidavit,  if  yo" 

Parker  referred  to  Const  v.  Sarr,  (2  Enss.  161^1 
stated  the  effect  of  the  affidavit.  *  «  -x 

They  referred  also  to  EarlNeiton  v.LordBrvh 
(7  Bear.  196)  and  Zoni ifo^ r.  l^tmerJO  i^^-] 

Rett  and  JWfett,  contra.— The  form  of  the  ojm  j 
ing  leave  to  examine  a  co-defendant  ongmauy  ° 
tabled  these  words,  "and  hereof  give  notice  to 
with;"  but  Sh-  John  Leach  altered  the  fonn^"'  ' 
order,  leaving  out  those  words,  and  inserting 
"saving  all  just  excepUons."  Mr.  Monroes  l*w« 
Forms  was  produced  before  the  Vice-ChsnMUor,  &b 
ing  that  those  words  are  now  invariably  1*?.°"'^ 
there  U  no  general  order  of  the  Court  requmnji  ™] 
to  be  given.  What  analogy  is  there  between  wij 
otherorders  of  couise?  All  justexcepUonsaw* 
for  the  hearing.  As  to  the  second  point,  there  u  w 
of  the  Court  that  requires  the  names  of  the  wiinw 
about  to  be  examined  before  a  comniwsioneiv 
riven  to  the  opposito  side,  neither  was  ^ 
fihe  old  nraeUce.  The  commissioner  was  fiim^ 
once  with  all  the  interrogatories  and  croas-m^ 
tories,  so  that,  in  fact,  there  was  no  use  m  lu™^  ^ 
the  names  of  the  witnesses ;  but  it  was  imw*  w  5  ^ 
names.  This  is  all  the  books  of  niacUce  jj 
tainly  not,  unless  the  adreiae  Miot  atteadM  » 
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_  «f  tbt  wmawMon.  Kow;  by  th«  jncsoit  pne- 
the  eoauDiaioiMr  vuj  be  famidwd  with  m*h 

Arir,  in  rqdf The  evidence  being  conflictiDg, 
'  BBtm  Bntt  be  decided  upon  the  quertion  of  r^u- 
trbi^ihrity  of  the  proceeding. 

I  IadCuxcxllob. — ^This  is  a  motion  by  the  plain- 
IBttBunndepoaitiong^  on  two  grounds:  first,  that 
lAidMiitdid  not  eenre  the  plaintiff  with  a  notice 
jfieedcr  for  the  examination  of  hie  co-defendant; 
j^acoodljr,  that  Bereral  witneeeee  were  examined  on 
^■Bumab/  the  defendant,  and  no  notice  had  been 
'  ■  Id  Ac  ^tiff's  solicitor  of  the  names,  &c.  of 
imnlTiliieaes.  Ab  to  the  fitst  groond,  I  think 
thatiidjdiqtUced  by  the  alteration  in  the  form 
»«i9,idueh  waanuwe  by  Sir  John  Leach ;  and 
iiMwif  the  order  for  the  examinaUon  of  a  co- 
iiM,  mt'm  jmt  exceptions,  is  now  necessary. 
Ah  bem  ue  established  practice  ever  since  the 
Bia  if  tbe  order.  As  to  the  second  point,  where- 
\     wkt  an  order,  on  the  ground  of  irregnlarity 
bfor  that  party  to  shew  that  there 
wa|dntr,HeordiDg  to  the  practice  of  the  Court 
Sj^Mtfiii fuled  in  this;  for  I  luTe  not  been 
JpH  to  K]  nthority  as  to  the  practice  of  this 
QB^atomtdier  proof  of  thee^ustence  of  such 
AMl^litliisas  it  majr,  the  fiicts  of  this  case 
MHteMm  to  the  notion.  If  I  am  to  belieTe 
fttMia<yywtion,tite  pldntiff'a  solidtor  at- 
H^iifhee  when  tiie  conunisdon  waa  opened 
Horned  m,  wbm  sll  the  partica  knew  one  another, 
My  it  ns  wdl  known  that  the  witnesses  were  in 
jpiw  fat  tbe  expreea  purpose  of  being  examined. 
«■» fortbe  pUinttff,  by  his  affidavit,  filed  after 
■  ■■■a  tt  the  Vice-Cliancellor,  represents,  that, 
VBHUHthan  seen  the  several  witnesses  there, 
QCTvr  informed  himself  who  the  witnesses 
ViMftn  onder  examination.   That  would  be 
*yhyinfad,  and  it  would  require  very  strong 
"yfhfcri  to  prove  it  to  mv  satisnction.   I  have 
•■■■wlty  in  coming  to  tne  ctmclusion  that  this 
Fint,  I  have  the  fact  of  his  being  at  the 
pBjAntbctiiBioatioawasffoingon  ;  he  is  proved 
" mU toDmBiueationB  wlUi  tne  witnesses;  he 
*«am  It  the  nlicltor  on  the  other  side,  but  did 
UbIT"         the  names  of  the  witnesses  irom 
'2/* lunwelf  with  watching  the  pro- 
w  »»  he  denies  that  he  knew  who  the 
^■'■BWK.  All  the  witnesees  swear  that  he  saw 
fl^Atr*     ^        had  said,  in  his  hearing, 
■■wTat  is  attendance  for  the  purpose  of  being 
S?T  ^pWnUff  left  the  case  before  tlie  Vice- 
3™'"  thoie  affidavits.    The  Vice-Chancellor 
yy*^  i«e  otherwise  than  as  he  did.  Now 
^  jj^'i  ^'"'8  ^®  decision  agunst  lum,  files 
Si'Sti'^  •ttwnpting  to  diew,  from  various  state- 
J^"y^*h«t  he  had  no  Imowledge  of  the  names 
^  rT"**  ^  vete  examined  until  after  publi- 
ptMd,  and  asking  me  to  dbbelieve  the 
the  other  side.  It  ia  Impossible  that  I 
*ktu  '  to  his  affidavit.   Then  we  have  a  soli- 
we  eonntiy,  who,  knowing  that  certain  wit- 
Ibe  aL^*^  examination,  makes  no  objection  to 

Iw  passed,  and  he  has  read  the  de- 
"iE^Lj  moves,  upon  the  ground  of  no 
that  deposiUons  should  m  suppressed. 
SiESlJ^v***  the  solicitor  of  the  plaintiff  had 
^JJIpM  thi  witnesses  who  were  examined,  and 
jiy"'f**«»W  from  making  this  objection  after 
A»Sri"!*^^tioM:  and  that  the  motion  most 
with  coKa^irflfMii  r^ued,  m'fA  coats. 


ROLLS  COURT. 


Smith  v.  Ouvm^Ifee.  9, 1848,  md  Jan,  IB,  18<9. 
fViU,  Cokttnictum  o/Subrtitution — CAarity — Void 
BtguuU. 

A  TetUUor  gave  peetmiaryr  L^aeut  to  tevmU  PtmnUf 
mid  he  directed  that  the  Legaciet  should  he  paid  withim 
Six  Months  after  his  Dweau;  and  in  ease  anjf  or 
either  of  the  Legatees  should  die,  not  having  received 
their  respective  Legacies,  and  leavimg  ang  Child  or 
Children^  he  directed  such  Child  or  Children  to  he  enti- 
tled to  their  Parents  Share,  in  ^al  Proportions. 
Some  of  the  Legatees  died  in  the  Testator't  Lifetime, 
leaving  Children: —Held,  that  such  Children  did  not 
take  Vuir  Parentis  L^a^. 
The  Testator  also  gave  2000/.  J^t  to  certain  Cftiirak- 
loardms  and  Overseers,  upon  J^mst  to  appfy  BOW.  in 
erecting  Abnshouses;  and  he  tUrseted  the  jHvidends  iff 
Residue,  after  the  Bouses  aAou/cI  have  become  fU  for 
Habitation,  to  be  applied^  Maintemanos  of  poor  Per- 
sons residing  therein:— BeU,  that,  as  the  Trust  for  ths 
Erection  of  Almshouses  was  void,  the  Trust  as  to  Resi- 
due of  2000/.  also  failed,  and  the  whole  Lega^  fsU 
into  the  Residue,  as  undisposed  of. 
Thomas  Barber,  by  hb  will,  dated  the  16th  October, 
1839,  gave  certain  pecuniary  legacies  to  difforent  par- 
ties, and  he  directed  the  said  legacies  to  be  paid  within 
six  months  after  his  decease ;  and  in  case  it  snould  hap- 
pen that  any  or  either  of  the  said  legatees  should  die, 
not  having  received  their  reniective  legacies,  and  leav- 
ing any  cnild  or  children,  then  he  directed  that  sa<^ 
cmld  or  children  should  have,  and  be  entiUed  to,  their 
parent's  share,  in  equal  proportion^  to  be  payable  to 
them  at  twenty>one,  or  marriage,  and  the  inteteifc  In 
the  meantime  to  be  applied  for  tiiwir  braefit  Some  of 
the  legatees  died  in  the  testator's  lifetime,  leavingohUd- 
ren.   The  Blaster,  by  his  refwrt,  found  that  these 
children  were  not  entitled  to  their  parental  legacies ;  and 
exceptions  were  takon  by  the  children  to  hU  report  on 
that  groond. 
Koe  and  Follett  supported  the  exeeptiona. 
Turner  and  For^,  contra. 

Lord  Lahodalb,  M.  R.,  said,  it  was  probably  the  in- 
tention of  the  testator,  that  if  the  parents  never  became 
entitled  to  the  legacies,  yet  their  children  should  take 
by  way  of  substitution.  But  he  had  not  expressed  that 
intention— Toluit  non  dixit  The  legaoies  were  directed 
to  be  p^d  within  six  months  after  tlM  tMtator*8  decease ; 
and  in  case  it  should  happen  tiiat  any  or  either  of  the  salA 
legatees  should  die,  not  having  received  their  l^aciei^ 
and  leaving  any  child  or  children,  he  directed  thatsufih 
child  or  children  should  have,  and  be  entitied  to,  their 
parent's  l^acy.  But  the  legatees  who  died  in  the  tes- 
tator's lifetime  did  not  take  anv  legacies.  He  thouriit 
the  testator  most  be  taken  to  nave  meant,  that  the  le- 
gacies to  which  the  parents  became  entitled  should  go 
to  their  children  respectively.  But  the  parents  did  not 
become  entitled  to  the  legacies  intended  for  them,  and, 
therefore,  their  children  could  not  take  anything.  He 
thought  the  Master  was  right,  and  the  exoeptions  must 
be  overruled. 

Jan.  IS^The  cause  was  now  heard  on  ftirther  direc- 
tions. Tlie  testator,  by  his  will,  gave  to  the  chueh- 
wardens  and  overeeen  of  the  parish  of  Tottenham,  and 
tiieir  sncceasorsfor  thetime  being,  the  som  of 2000/.  Bank 
Annuities,  upon  trust  to  ^y  and  apply  the  sum  of  800^ 
in  erecting dxalmshousesm  the  saidpaiish  asaremdenee 
for  Ax.  poor  persons,  inhabitants  thereof,  of  the  age  of 
fifty  years  and  upwards ;  and  he  expressly  directed  that 
the  interest  and  dividends  of  the  remaining  part  of  such 
2000/.  stoclc  should  be  paid  and  applied  weekly  and 
every  week,  aHer  the  first  dividend  should  become  due^ 
and  such  houses  should  have  become  fit  for  habitation, 
for  the  maintenance  of  such  ^x  poor  peraona  therein  re- 
riding.  A  question  made  wai,  whether,  as  the  BOOd, 
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part  of  the  2000/.,  ooald  not  be  legally  laid  out  in  the 
erection  of  almihouBea,  the  lesidae  of  the  mm  wai  ef-  | 
fectoaily  devoted  to  eharitahle  purposes,  or  whether  the  < 
-whole  gift  muBt  fail,  and  fall  into  the  residue  far  the  | 
benefit  of  the  plaintiff,  as  residuary  legatee.  { 

Turner  and  Forgiery  for  the  p^ntif^  cited  £tm&rw  t. 
Ourr  (6  Madd.  161),  and  J%e  AUom^Qmeral  y. 
WkUckvreh  {Zyw.U\). 

Koct  ctrntn. 

Lord  Larodalb,  M.  R.^  dedd«d,  that  the  entire  legacy 
Upaed  and  fell  into  the  rendne. 


VICE-CHANCELLOR  OF  ENGLAND'S  COURT. 
Sharp  v.  Arbuthnot. — J'e^.  12,  13,  and  16. 

It^jtmaioK—^l  of  jBmltmjw— iVbtMtf— 7I»0  to  aiu»er. 

S,  directed  A.  Se  Co.,  Ale  Bombay  Brmeh  of  a  Lherpool 
JVrm,  to  tend  him  Cotton^  and  draw  a  Bill  on  kirn  for 
the  Amount,  The  Bill  woe  drawn  and  accepted  bjf  S. 
When  the  Cotton  arrived,  S.  nfiued  to  receive  it,  as 
having  been  improperly  «riif,  mid  NeooHationa  took 
.place  between  B.  ana  A.  Sf  Go.  77ie  Billhad  been  tent  to 
the  Liverpool  Firm^  who  tent  it  to  their  London  Baniera, 
and  A  dvice  wat  $ent  to  the  London  Banters  tonieonitif 
notpunetualfy paid.  TTte  London  BanierSy  bytheir  An- 
denied  all  Knowledge  of  the  Ctramutancet  under 
wAkA  the  Bill  waa  ocrepfeii,  and  of  the  Negotiation$. 
Under  tAe  Okvumttanoett  on  Action  brought  tfr  the 
London  Baniera 

Jm  a  similar  Quct  the  Ziterpool  Firm  had  drawn  BUle 
for  the  Amount  of  Cotton,  which  had  been  acceded  by 
S.  The  Bills  were  handed  over  to  the  Cotton- Broiera 
•f  A.  Sf  Co.f  A.  ^  Co.  eaj>rtating  to  them  some 
I)oula  whether  the  BiUa  would  he  paid.  The  Brokers, 
however y  took  themy  and  gave  A.Sf  Co.  their  Aeetptanee 
for  a  somewhat  larger  Amount  than  the  Awtountj^ the 
Billa.  The  Broiera,  by  their  Answer,  denied  allKnow- 
hdge  of  the  dreumstanees  under  which  the  Bills  were 
given,  and,  exeaat  generally,  of  the  Disputes  between  S. 
A.Sf  Co.  Under  the  Oiramstanees,  an  AcUon  on  the 
Bills  by  the  Broiera  was  restrained* 

f%6  Livarvool  Firm  oMliedfar  Jhne  to  put  hi  tiek"  An- 
swer tiU  ih^  could  hear  from  BouAay,  statmgf  that 
thty/  themselves  hiew  nothing  cf  the  CireMmtkmess,  Ap- 
plication reused. 

The  plaintiff  in  thta  case  was  William  Sharp,  a  mer- 
chant  and  shipowner,  at  Liverpool;  the  defendants, 
G.  C.  Arbnthnot,  Peter  Ewart,  Edmund  Lyon,  A.  G. 
Xatham,  and  Robert  Brawn,  were  merchants,  carrring 
•n  businees  at  LiveTpool  under  the  firm  of  Arbutnnot 
ft  Co.,  and  at  Bombay  under  the  firm  of  Ewart,  Lyon, 
ft  Co.  The  plunUff,  by  a  letter,  dated  4th  August, 
1847)  directed  the  defendants  at  Bombay,  in  case  freights 
had  fallen  below  61.  a  ton,  to  purchase  cotton  for  the 
b(«ieward  cargo  of  one  of  his  ships,  The  Henry  Gardiner, 
eoDcemin{^  the  quality  and  price  of  which  cotton  oer- 
Mtt  directions  were  giren ;  and  the  letter  cODtwned  tiie 
lollewing  passage : — "  For  this  cotton  you  may  take 
the  company's  advance,  or  draw  on  me  for  the  amount 
of  Inroice,  which  drafts  shall  meet  due  honour  on  pre- 
Bntetion.**  The  ^luntiff,  on  22nd  October,  wrote  to 
cancel  this  order,  in  consequence  of  the  loss  be  had  in- 
mrred  by  some  previous  Miipments  of  cotton  from  the 
defendants  at  Bombay.  On  20th  November  ]847,  the 
defendants  at  Bombay  wrote  to  the  plaintiff,  acknow- 
led^g  the  receipt  of  the  letter  ef  22nd  October,  but 
Stating,  that  they  had  already  bought  610  bales  of 
Broacn  cotton  to  fill  up  The  Henry  Gardiner,  and  that 
they  had  drawn  upon  the  plaintiff*  for  2706^.  at  six 
BmitliB  on  the  balance  of  toe  account  for  the  same. 
The  bill  was  sent  to  the  Liverpool  firm,  and,  after  some 
eomplainte  made  by  the  plaintiff*  to  the  Liverpool  firm 
on  acrount  of  the  delay  and  the  charges  of  the  bouse  in 
Bombay,  the  bill  was  aocepted  by  the  plaintiflF  in  Jan- 


ii«ry,  .1648.  The  Bombay  firm  bad  alio  ibipi 
balm  of  cotton  on  board  The  Majesdo,  on  the 
of  which  ship  at  Liverpool,  in  March,  1848,  thi 
tiff  accepted  a  bill  for  for  the  price  of  thri 

and  a  bul  for819f.  for  the  freight,  dnwn  onhia 
Liverpool hoQse.  The  Henry  GardinerairiTcdg 
osiA  toe  plaintiff  then  discovered,  as  he  allc^ 
freights  were  higher  than  6/.  when  tht  cott 
dipped,  that  the  house  in  Bombay  had  gi 
much  for  it,  and  that  the  cotton  on  bond  M 
was  of  inferior  quality.  The  plaintiff  made^ 
to  the  defendants  in  Liverpool  on  19th  Api^N 
they  refused  to  make  any  allowance,  and  i  M 
respondence  ensued ;  and,  on  the  12tn  July,  U 
plaintiff  and  the  Liverpool  hones  agreed  to 
dispute  as  to  the  quality  of  the  cotton  to  a 
and  that  what  snma  might  be  awarded  to  tlx 
in  respect  of  the  matters  referred  should  gom 
and  as  a  set-off  gainst  the  claims  of  the  finns 
pool  and  Bombay  in  respect  of  the  said  cotb 
award  was  accoraingly  made,  which  appeared 
that  the  cotton  was  inferior,  and  found  tbst  i 
of  the  differences  oueht  to  be  paid  to  the  plaii 
ducting  therefrom  wnat  might  be  the  amonnt; 
prices  paid  in  the  execution  of  the  orders  ba 
short  of  the  limit  by  which  each  order  w«  e 
Under  this  award  plaintiff  claimed  060/.  lath 
time,  the  bill  for  2706/.  had  been  indorsed  by  tl 
pool  house  to  the  defendants  Arbnthnot,  U 
Arbuthnot,  London  bankers,  who,  when  it 


the  cotton-brokers  or  the  Liverpool  hotue, 
had  commenced  an  action  on  them.  1^ 
filed  his  bill  on  COth  November,  1848,  t 
above,  and  charcing,  that  these  actions  _ 
brought  by  the  Liverpool  firmj  that  the  coti 
been  refused  by  the  plaintiff,  and  landed  bdI 
possession  of  by  the  Liverpool  firm  ;  sad,  m  »" 
alleged  pretences,  charging,  that  the  ' 
dorsed  to  the  London  bankers,  and  to  6i««<«' 


business,  wm  »  »»•  — —  — --  .  ,  .,  , 

bUl  prayed,  that  Arbuthnot,  Latham,  &  ArbuUmol 
London  bankers,  and  Gladstone  &  SeTUiT; 
bwkeriL  respectively,  might  berestrswedfroni  p™ 
ing  in  their  actions  on  these  bills ;  and  tbst  the  U'p 
firm  might  be  restrained  from  commencina  anj" 
on  the  bills.   The  London  bankers,  by  their  sk 
professed  their  ignorance  of  most  of  the  n>*"^^ 
in  the  hill  as  having  passed  between  the  plain"" 
the  Bombay  and  Liverpool  firms,  and  ssid  iw 
were  unacqnwnted  with  the  diBpntes  between 
ties;  and  that  they  were  indorsees  of  the  bill 
for  valuable  consideration,  without  any  notice  or 
ledge  of  the  matters  stated  in  the  bOl 
previous  transactions.   They  said,  J"* 
(but  never  any  other  bill  accepted  by  the  pi»? 
was,  on  the  2l8t  June,  1848,  handed  over  by  tte"^ 
pool  firm  to  them,  and  had  ever  sinw 
possession.   That,  in  the  conise  of  their  buonw 

were  in  the  habit  of  receiving  from  the  WJ^T^ 
remittances  of  biUs  to  be  received  when  dne, 
reduce,  when  received,  the  J*3"«iiKci 
respondents,  and,  until  received,  to  be  beW  « 
for  such  balances ;  and  that  this  bill  had  new 
ceived  and  held  by  them,  and  that  it  n*J.7JtW 
them  in  a  letter  with  seven  other  bills.   **'  ejjo, 
set  out  in  the  answers,  but  only  contain ^ 
sentence  renting  to  the  bUIsi-^Epdosed 
bills,  together  8672/.,  which  please  ZtC 
of  our  account."  The  defendanto  further  sUV"' 
Arbuthnot,  of  Liverpool,  and  A,  UttoWt  <»  ^ 
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I  lai  wm  in  the  habit  aS  writing  to  each  otiutr 
isoBKcted  with  Inhiihhb  and  other  mstten; 
^OB  At  sane  21st  Juae,  G.  C.  Arbnthaot  wn^ 
,  Ml  to  A.  I^ham  a  noCi^  which  A.  LaUiam, 
kbit  waa  with  rc^rd  to  priTote  notes 

deitro/ed,  a»d  that  this  note  recom- 
.Ui^that,  if  the  dnft  of  W.  Sharpi>n 
,  mittad  bjr  the  LtTwpool  finn,  wen  not 
\  it  duald  a*  ones  be  pni  into  the  handa 
.  of  the  London  bsnlun.  The  defend* 
(Ml  tk  lettar,  iriiieli  thegr  sent  on  June  2S 
~  1^— W«  IK  in  reeenit  of  yonr  letter  of  yaa- 
fdemf  eight  bille,  aggrBgatin^  8872/^  for 
lit«31|in  yva  oedit,  not  immediately,  bat  as 
■4  thMD  nay  come  into  cash."  That  the 
ea  Jnljr  13,  ■■4  *M  <UabMKNired,  when 
.■ttriiBg  to  the  ^aetiee  of  bookkeeping, 
iMOt  of  the  MU  on  ^  mdit  side  the 
Mi,  «  tb»  ether  nde^  dabited  the  Liverpotd 
ftt  aaoaaft  themof  as  a  dishonoured  bill ; 
131  iwaadiately  {daced  in  the  hands  of 
[«ite,wWaMiUed  t*  tks  deftndant.  bnt  he 
li^till  &  arUttation  WM  MtUed.  On 
tWi^  the  iMidea  baaken  wrote  to  the 
ihlbUiMriiig  effiMt **  Altbea«^  we 
Iriinrift  the  mapM  UU  oo  Sharp  far 
ipkotoitaad  that yoa  an  at  liberty  to 
']Wimutt»thnt«iBoni^  as  we  are  pro- 
tk  seaiytor  for  p»iBent  of  the  bill." 
_  if  Um  mMuI*  to  the  answer,  that  the 
rftcMttt  bctwem  the  Lendoaand  Liverpool 
Ntlw  in  &Toar  of  one,  and  soraeiinHS 
in^ipiwdsHtly  of  this  bill.  The  answer 
ktk  K  letter,  dated  8th  JiUj,  18^  from 
>^jUlMt  to  1.  A.  Arbnthnot,  of  London  ^  I 
'tllEilqriDShani'e  case  of  the  dooumenU  (re- 
lMi«»tl«a)bitag  sqiamtedfromthoaeemt- 
^^h^woate  qtute  prcfiand  to  hand  over  the 
S^^Marniaeat,  or  niton  a  pcomise  by  th« 
SjSjn  ''  pMBbk,  get  ia  writing)  thai  tho 
***jM>>i^  giviBK  decameate  as  we'  an 
^^m^B^M^  tiu%  toe  iiapatatien  oaaaot  last 


^iL^  "ight  be  filed egalwt  mv«.w  «. 
T^TT^^'iMk  a  third  ptf^  ha*  nethin^todo. 
SF^'^'^taUom  witbont  Sharp's  permission  ; 

•     Wd«r  of  the  doeamentBj  were  pro- 
^^*»MMftaac^  we  woald  nve  aa  order  to 
Q^'ft  proccediMi  sUyed  nntU  the  nsult  was 
^^^hi^  I  bdiwfl^  tried  erMj  agency-house 
g^Wjniirily  nuB^iaa  to  qoarrM  with  easb, 
?**«Hridn  that  the  tom-ap  should  be  always 
SCz^'  ^  oteted  that  they  believed  this 
in  aaawer  to  an  inquiry,  whether 
^^^V^"*'^  ^  oonweted  with  any  security  or 
gWwawBU.  stiU  held  by  the  Liveipool  firm. 
/^■'''■I^in  tb^answer^  npeaiedly  stated  that 
of  the  bill  for  Talnable  eoaaidention, 
^  no  notice  <rf  any  of  the  eircnmrtances 
^JgJ«Ull»S«tiiw  it,  and  that  the  bill  waa  deli- 
XT.**'"  the  vmaary  ceam  ef  boHnssSt 
'i^**'  jUkt,  In  the  plaintiff,  now  moTod  for  an 
the  London  beakers  from  prooeed- 
SnJ"/?**-— Whit  is  the  petition  of  the  parties  1 
v^""fm  firm  faaf»  not  pat  in  their  answer ;  (  see  be- 
tee  so^  it  would,  doabtlesih  appear  that 
^^"^lwmwaniBeTaagttitafortbnn,and  that 
joT^  KtioD.  The  London  honse,  on  the  14th 
lSC!^*<»Umpeol  hooae,  that,  oltAwrdMrv, 
f^grmi  the  bill  in  the  hands  of  their  solicitors 


jfayment.   The  Loadoa 
itaathaprrai^jr  «f  the  Limpoi^ 
^  hUtm  mmtlnrfSa  the  pkadlny 


shew  that  the  bill  was  handed  orer  to  tho  London 
house,  to  enable  it  to  do  what  the  Liverpool  honse  ita^ 
could  not,  viz.  sue  upon  it  at  law.  The  letter  which 
pasaed  in  the  interval  between  the  8th  July  and  the  27th 
August,  which  would  have  been  moet  material  to  pliUn* 
tiff  s  case,  is  not  forthcoming.  It  evidently  eonUloed 
a  statement  to  some  effect,  explaining  the  real  state  of 
the  oase,  npMi  which  the  Loadoa  writer  raiaaa  **  diffi* 
cultie^"  which  an  then  for  the  first  time  aeen  by  the 
Uverpwd  oonaspondent.  Whether  the  Londoa  hooat 
an  to  DO  permitted  to  [»roaecate  the  aotien,  must  depead- 
upon  the  title  to  the  bill  shewn  by  their  answer.  They 
made  no  mtry  of  this  bill  to  the  emdit  of  the  Urapou 
house. 

Stmart  and  Cbtnu,  fta  the  London  bankets. — As 
to  the  notiee  which  we  an  allwed  to  bave  had  oi 
the  circumstances  affecting  the  bill  in  the  hands  oS 
the  Liverpool  firm,  the  utmost  proved  is,  that  we 
knew  that  the  bill  had  been  accepted  by  plwntiff» 
and  afterwards  repudiated  by  him,  but  that  that  repa- 
diation  was  not  assented  to  by  the  Liverpool  hoase. 
At  the  time  this  bill  was  handed  over,  it  appears,  fnia 
the  aeeoant^  as  stated  in  the  answer,  aad  the  sohedute 
to  the  answw,  that »  balance  waa  due  fiom  the  LireriiMA 
to  llie  Lmdma  hoaae*  It  ii  objeetad,  that  the  liTarpool 
house  was  a^  ondUed  by  the  LenoMi  honae  iritii  this 
bill ;  but  it  is  contrary  to  the  castom  of  banken  togiva 
credit  for  bills  bef<«e  they  are  aetaally  due  and  paid. 
Then  was  a  floating  balsaoe  between  tbeee  parties,  and 
tlie  Mil  was  transmitted  aad  taken  as  a  security  kte 
that  floating  iMUaace.  Plaintiff  has  been  guilty  of  great 
d^y  in  filing  this  bill.  The  dispates  first  began  om 
the  14th  January.  A  correspondence  goes  on  up  to  the 
26th  October.  The  bill  ia  filed  on  the  aoth  Novembei^ 
and  defendant's  answer  put  in  on  the  11th  Deoember ; 
and  now,  seven  months  after  notice  of  the  action  at  law, 
he  move^  for  the  first  time,  to  restrain  the  proceeding* 
at  laiw.  Plaintiff  now  npudiates  tiia  oottoa,  and  n- 
fossa  rfther  to  takenp  or  nay  the  bills.  CtnapMisatiftiL 
and  not  repudiation,  was  what  the  plaintiff  required ;  but 
he  conld  not  get  compeuMtion  in  this  suit.  (Bamm 
V.  Sntml,  Cr.  &  Ph.  161).  Aa  to  the  oastom  of  laei^ 
ehwits  in  not  crediting  tneir  oorreqKindents  with  tfa« 
amount  of  bills  befMe  they  beeouM  due^  see  Attmtti- 
V.  Ovwdia,  (1  Stark.  348). 

BtMlt  in  reply,  iwain  uwisted,  that  in  no  part  of  the 
aaewerwasitswomthataaybalaacewasdue;  itrefetnd, 
indeed,  to  the  schedule,  but  did  not  swear  to  the  accounta 
there  seiont,  mach  less  that  the  bill  was  sent  as  security 
foranybalaneedneortobeoMnedue;  andhereliedMitM- 
lettere  mentioned  in  the  pleadings,  as  Viewing  that  the 
bill  was  forwarded  to  tne  London  house,  not  aa  a  se- 
curity, bat  akaply  for  the  pnrposss  aad  benefit,  and  la 
be  hMd  aoeordtag  to  the  dinetion,  of  the  Lirenod 
house;  that  Uie  Lirerpod  honae  sent  directions,  tnm 
time  to  timeu  for  the  gnidaaoe  of  the  Lraidon  house  hi 
their  proeeedinga  with  reference  to  the  bill ;  and  that 
the  latter  reeeived  and  aoted  upon  such  directions. 

Vica-CHJjTciLLoa.— Now  it  ep|)ean  to  me  in  tUft 
caae  that  the  substantial  question  whether  I  am  not 
at  present  to  regard  the  bill,  whioh  is  in  the  handa 
of  Messrs.  Arbnthnot,  lAtham,  &  Co.,  the  Londba 
bankers  of  the  Iive?po<^  firm,  as  snbetantially  In  the 
hands  of  the  Liverpool  firm  7  It  is  plain  to  me,  that 
Uie  view  of  the  trusaotion  must  be  token  from  the  let- 
ters tiMmeelves ;  aad,  when  the  answer  represents  that 
Arbnthnot,  Ewart,  &  Co.,  on  the  21at  of  June,  indonad 
aad  asBt  the  bUl  in  question  to  be  hdd  by  the  deted- 
aataasaiamittaaee,  to  be  realised,  and,  until  naUlM^ 
to  be  a  seeurity  for  any  balance  or  bahuiosa  due  frott 
Aibitthnot,  Ewart,  &  Co.,  on  aeoount.  and,  when  na- 
liaed,  to  be  ap^ed  in  redaction  of  mch  balance,  I  must 
look  at  the  very  letter  which  remitted  the  bill,  and 
f^Mi  letter,  after  an  enumention  of  the  UU^  ends  In 
tkmwmi^  **whHhFlMM»iM]lMt»thaonditofow 
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account ;"  and  that  ia  the  onlr  trust,  as  I  anderstand. 
with  which  the  bills  were  remitted  from  the  LirerpooL 
house  to  the  London  house.  I  am  not  willing  to  make 
anv  comment  on  that  letter,  which  has  been  particu- 
lany  alluded  to,  and  which  contains  the  expresdon 
■bout  the  **  screw  ;**  bat  it  is  very  remarkable  that  the 
letter,  which  is  stated  only  ^m.  recollection,  and  not 
firom  Uie  production  of  the  original,  (because  it  is  stated 
the  original  was  destroyed),  was  a  note,  which  reoom- 
moidea  to  Alfred  Latham,  that,  if  the  draft  of  William 
Siarp,  on  that  day  remitted  by  Arbuthnot,  Ewart,  & 
Co.,  (meaning  the  said  bill),  were  not  punctuaUv  paid, 
it  should  at  once  be  put  into  the  hands  of  the  aerend- 
ants*  solicitors.  Now  this  is  a  very  remarkable  fact, 
because  the  directions  which  were  sent,  in  the  letter  of 
the  2lBt  June,  contained  those  very  few  words  which  I 
have  stated  ;  and  then  it  appears  there  is  a  sort  of  parol 
oorre^ndence,  of  a  secret  nature,  in  the  form  of  a  fo- 
miliar  communication,  which  sires  these  very  specifio 
diieetions.  It  appeus  to  me,  then,  that  it  is  as  appa- 
lent  as  a  thing  can  wall  h«  upon  the  documoits,  that 
this  bill  was  transmitted  by  the  Idverpool  hoD|^  to  be 
held  by  the  London  house  merely  as  holders,  for  the 
purpose  of  giving  the  Liverpool  hoiue  substantial  bene* 
lit,  Dv  enaming  the  London  house  to  ne  upon  the  bill, 
and  freeing  themselves  from  those  equities  which  mieht 
have  arisen  Iwtwecn  themselves  and  Sharp,  provided 
they  had  retained  the  acceptance  In  their  own  power, 
and  had  brought  the  action  in  their  own  names.  Tfow, 
it  is  pretty  plain  to  me  that  there  is  a  bonft  fide  sub- 
ristlng  question,  according  to  express  arrangement,  be- 
tween the  Liverpool  house  and  Mr.  Sharp,  because  the 
very  agreement  for  arbitration,  which  was  made,  I 
think,  on  the  14th  July,  expressly  saves  the  light  in 
this  way,  **  And  it  was  anwd,  that  whatevar  mm 
ahoold  be  awarded  to  the  plaintiff,  in  respect  of  the 
natters  therein  referred  to^  should  go  in  reduction  and 
as  a  set-off  against  the  daim  of  the  stud  firm  sgainst 
the  pl^tiff  in  respect  of  the  cotton."  Now  it  appears 
to  me,  that,  bo  long  as  the  bill  actually  remains  unpaid, 
it  is  impossible  to  say,  after  the  mode  in  which  the  par- 
ties have  been  dealing  with  each  other,  that  the  bill  has 
acquired  that  absolute  quality,  that  it  is  to  be  con- 
ddered  only  as  a  mere  l^al  instrument,  and  unim- 
peachable in  any  respect.  Snpponng  it  should  be  made 
out  that  there  was  a  violation  of  orders,  and  anything 
amounting  to  what  might  be  eonndered  in  this  court  a 
fraud— I  conuder  the  bill  at  present  stands  in  such  a 
aitoatioD,  that,  if  it  were  in  the  hands  of  the  Uvetpool 
nodiants,  it  mi|^t  be  made  a  ftir  subject  of  suit 
agaiiut  them,  whether  tlwy  conld  not  be  restrMued 
from  receiving,  throitth  the  medium  of  ui  action,  the 
whole  amount  of  the  bill?  This  Is  but  a  flim^  sort  of 
veil  over  the  truth  of  the  transaction,  this  sort  of  at- 
tempt, on  the  part  of  the  livenKwl  house,  to  make  it 
Mpear  in  a  court  of  law  that  the  London  bankers  are 
the  bonft  fide  holders  of  the  bill.  Nothing  is  plainer 
on  my  mind,  on  reading  the  passage  in  the  answer 
which  has  been  read  and  the  documents  that  are  admit- 
ted, that  such  is  not  the  real  truth  of  the  transaction  ; 
and  I  shall,  therefore,  consider  it  in  the  same  light  pre- 
daely  as  if  all  tliis  matter,  which  appears  on  the  answer 
of  the  London  bankers,  af^peared  on  the  answer  of  the 
UTerpool  house. 

-AiMft  then  applied  to  hava  the  amonnt  of  the  bill 
paid  into  court.  His  Honor  refused  the  application, 
ohsCTviDg,  in  the  course  of  the  disensdon,  that  hia 
opinion  on  the  fteta  stated  in  the  answer  was,  that  the 
Ix>ndon  bankers  had  no  interest  in  it  whatever;  and 
that  they  were  the  mere  machines  by  which  the 
Liverpool  house  was  playing ;  and  that  he  considered 
the  Liverpool  house  tlie  substantial  owners  of  the  bill. 

The  defendants  Gladstone  and  Sergeantaon,  by  thdr 
■nnrer,  profiasiBd  thmr  ignoNUioe  of  moat  of  Uu  mattan 


stated  in  the  bill  aa  having  passed  between  die  pUii 
and  the  Eiombay  and  Liverpool  firms.  Tbqrwitil 
they  did  not  know  whether  the  bills  for  z79BL  ■ 
81  w.  were  accepted  and  delivered  to  the  Um 
firm,  as  in  the  bill  mentioned,  or  fi>r  any  ottwrnn 

Snrpose,  or  under  what  dieumitaness;  and  tlutti 
id  not  knov  that  the  two  lalla  waie  mitfM 

Sluntiff  in  respect  of  the  cotton  diipped  on  kiidl 
[^estic.  They  admitted  that  they  made  tbe  m 
on  the  cotton  in  The  Majestic,  mentioMd  m  tki  i 
as  cotton-broken  an]doyed  by  the  Untmi  ta 
that  they  were  aware  of  the  dimutessstowatt 
on  boanl  The  Henry  Gardiner,  but  never  haril 
any  such  disputes  related  to  The  H^jestic  1^4 
that,  on  the  9th  October  last,  Ewart  (of  the  Jim 
firm)  first  informed  the  defendant  Gladst(»e  M 
Liverpool  firm  had  in  their  possessiim  two  bilb, 
had  been  accepted  by  plaintiff,  and  which  wnll 
come  due  on  the  11th  OctobCT,  (mcaDbgtheKUn 
bills  for  2736/.  and  6191),  and  at  the  same  time  IM 
exmeesed  some  ftar  that  plaintiff  would  notM7| 
said  bills  when  the  same  ao  became  due;  and  tU^ 
defendant  Gladstone  thereupon  sud,  that  he,  oi  M 
of  the  said  firm  of  Gladstone  &  SemutbM, « 
take  the  said  two  bills,  and  make  the  plaiidflf  ftf 
same ;  and,  in  condderation  thereof,  would  ma 
Liverpool  firm  their  acceptance  for  3600L,  Dn| 
amount  exceeding  the  amonnt  of  the  two  »»;  i 
that  it  was  thereupon  agreed  that  tiie  erio  tee  « 
diould  be  indorsed  to  Gladstone  &  SeiMiiahaar 
accordingly,  Ewart,  on  October  9,  handed  tM 
That  the  iJverpool  firm  sent  these  defenAjada 
on  the  same  9th  October,  aa  follows:—" 
the  goodness  to  acc^,  and  return  to  ua.mi»> 
draft  for  3600/.,  against  which  we  have  ""ftl 
ourtwodraftaonfir.W.KiaipforSMeA"  By»j 
defendants  acc^ted  and  retumed  the  bill  for  WW-g 
the  two  bills  were  handed  over  to  "T*? 
duly,  and  according  to  the  ordinary  coune  of  aw*  » 
cantile  transactions;  and  that  these  ^w^'JJ^ 
the  circumstances,  gave  full  and  valuable 
for  the  same;  and  that  they  are  nowiwWw*J"* 
donees  for  value  of  the  said  two  ^iBs^Si 
notice  of  or  knowledge  of  any  ^^w^""'**'*"* ^SI 
their  right  to  sue  upon  or  recover  the  1^ 
They  admitted  that  the  bills  were  handed  "J 
for  the  purpose  of  enabling  them  to  recriwiMiw 
the  amounts  which  would  become  doe  »  ^"^1"*?? 
of,  and  to  relieve  to  aome  degree  the  Li«rpooiB 
from  their  caah  advances,  by  enabling  tbem  to  oam 
tiie  said  bill  for  3S00e»  so  accepted  in  e»b^:  J 
said  they  had  been  Informed,  and  heliercd^  % 
Liverpool  firm  had,  in  fact,  discounted  the  WJ^ 
denied  that  the  Liverpool  firm  did  ever  hand  owi 
bills  to  these  defendants,  for  the  exprea 
their  suing  the  phintiff.  They  repeiUedl:!' 
they  wew  in  any  way  aware  of  the  circniD»p 


of,  or  for  the  use  or  benefit  of,  tne  *j'™*?v" 
that  they  intended  to  cany  on  tiidr  aeUM  i«  ^ 
benefit  of  them ;  or  that  they  had  commeDew 
tion  for  the  benefit  of  any  one  bat  w«™".!7i-na 
admitted  that  the  balancaof  ««»nnt8,  m  tw?rr; 
tioDs  generally  between  the  Liverpool      rS.  « 
selves,  was  agiUnst  tham  at  Uie  time  the  uiu 
handed  over,  to  tlie  amount  of  3841.  .  i)»  i 

BetAeU  and  .FbflM,  on  IMh  FsbntaW^awj"^ 
injunction  to  restrain  these  defendants  ftm  p*^ 
in  their  actions.  ,  ,  xiir  in  orf« ' 

SoU  and  f^iroppoaed.— The  pWDtiSj^^nTM  i 
entitle  himself  to  an  injunction  **> 
dorsees,  from  suing  on  the  bills  at  Jaw.  J^**, 
from  our  answer  a  primft  fede  ease  of  nw  i  ^ 
baUe  fraud,  againat  Azbuthnot,  Ewart,  V  «^ 
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iiflklnll^aiid  moftt  dww  firom  onr  answer, 
rtlit  n  ^TO  DO  eonridention  for  the  bills,  or 
tnbdiutioe  of  the  ebatges  of  btmd  affecting  the 
1  Ik  lundt  of  the  drawers.  Oar  case  differs 
tfioB  that  againsi  Arbothnot,  Latham,  &  Co. 
Btowhich  t&e  bills  in  onr  haods  relate  was 
irfllie  Xajcstie,  which  ahip  did  not,  as  The 
lafiBcr  did,  belomr  to  pluntiff.  It  la  erldent 
tltftiof  20th  April,  IB4B,  that  plaintiff  then 
I  Alt  Itt  DOW  knows  re^teeting  the  cotton 
Ilif  Tbe  Uajcsti^  bnt  he  sajs  not  a  word  there 
~  '  1^  the  cotton  compensation ;  for  the 
I  m  the  ralne  of  the  cotton  is  what  be 
'.  The  arbitration,  too,  is  in  rcmect  of 
,cksriy  prooeediiw  on  the  gronnds,  that 
ii31be  kept  according  to  its  Talne.  And 
I  Am,  thai,  any  apparent  IntenUon  on  the 
iHtiff  to  recsll  the  Dills ;  bnt  he  allows  them 
I H  MprtisUe  instmments  in  the  hands  of  the 
ntiBoit  eqnitT  made  out  against  Arbuth- 
it^  &  Co.  ii  for  a  dedaction  in  renect  of  the 
I B  tlte  valae  of  the  cotton.  Bnt  whaterer 
ttkem,  sgainst  ns  no  eaie^of  fraud,  or  of 
itfhui,  is  proved.  Up  to  the  9th  October, 
!  rfUncneat,  we  cnly  had  toch  noUce  as 
tn^fMtiBn  of  brokers  we  must  necosssrily 
'^m.  We  had  heard,  as  eTsrybody  else  in 

>  Impool  probably  had,  that  there  were 
^  »  to  the  cotton  on  board  The  Henry 

iwliiBtag  between  plunttff  and  Arbothnot, 
_-iCi^tet  of  the  nature  of  these  dilutes  we 
;         ipwMt,  end  were  not  aware  of  any  dis- 
irinnn|iid  to  ue  cotton  on  board  The  Majestic. 
~ii  aetcf  onr  hariog  been  required  to  ralue 
■akodlhe  Majeme  is  to  fix  us  with  no- 
■■Tlndiiint  tnutaetlona  tliat  may  hare  oo* 
^*-kmct«ftlMtootton,itwilloompMalyfttt6r 
k  wc  imiTcd  thase  UUi,  and,  In  return  for 
ue^tuee,  c^ble  of  being  immedi- 
»K  ud  which  we  beliere  was,  in  foot, 

>  *P^tt(d.  The  mere  fact  of  a  principal 
ri  MI  to  hit  broker  about  alnllbeuig  p!dd 

'P"*'"      to  ^ve  notice  to  the  broker  of 
'     >^of  the  case.   It  Is,  at  the  highest, 
J^msoa:  it  might  be  explained,  either 
'*f^tiff  being,  as  was  stated,  a  tronble- 
"■f-a^oied  man,  or  by  the  fact,  as  stated 
•fc^  thtt  be  was  **  bare  of  cai." 
'  ("i^Iwut  hearii^  the  reply).— 

*  ***  <1i*M^  I  har«  read  the  an- 

%^g*»w  is  Mid  to  have  oommeneed  In  the 
JP  "»  unwer  represents,  th«n  la  iome- 
""•innd  into,  and  that  is  the  sole  point. 


ff^..  -  "  "y*  th»t»  when  they  represent 
M  iL^f^™  'oxu^ciKed  by  this  circumstance, 
^SToIj^         Ewart,  for  the  first  time,  in- 
CC^gyw  that  Arbuthnot,  Ewart,  &  Co.  had 
hM exchange  which  had 
fl^M?^  V  ^  plunUff,  and  which  would  be- 
t^lA^^^'^^  October,  (meaning  thereby  the 
2  ■*»t73tt«Dd819/.  in  the  UlT mentioned); 
^r^waoc  tuog^  Ewart  exprened  some  fear  that 
^;*r27^*miIdiMtpayth6  UUa  when  the  same  so 
^T^Ji'ft'tlut  Gladstone  thereupon  said,  that 
^•T^/Uiefinnof  Gkdstone  &  Sergeantson, 
JJ" »ae  two  bUh,  and  would  make  the  plaintiff 
^Ha"        ^<"u>^o^'>i^  thereof  would  give 
jjjjrj^  £wir^  ft  Co.  their  own  aecaptanoe  for 
^^•Mf  orer  to  Gladstone  the  two  bills  in  ques- 
■|^«tBdiDg,  in  the  evening  I  think,  the  note 
™  Wttned  thsir  own  acceptance  for  the  360W,— 


it  appears  to  me  that  the  very  dialogue  which  is  hen  re- 
presented seems  to  iinporL  that  for  some  reason  the  hand 
that  was  to  make  Mr.  Sharp  pay  the  bills  was  to  he 
changed,  and  it  does  appear  to  me  to  be  a  most  extr^ 
ordinary  thing.  I  admit,  I  am  not  conversant  with  the 
actual  mode  of  dealing  which  exists  between  commercial 
men.  and  parti cnlarly  between  merchants  and  broken, 
but  It  does  strike  me  aa  a  most  exteaordinanr  thing, 
that  A.  should  say  to  B.,  **  I  have  a  bill  which  I  bdiere 
to  be  bad" — that  is,  in  some  degiw,  for  we  must  give 
a  real  meaning  to  these  words—**  IJmr  that  the  plain- 
tiff. Sharp,  will  not  pay  the  bills ;  therefore  wiU  yoa 
take  them  from  me,  and  give  me  your  acoeptanosf* 
Now,  it  may  be  all  quite  oonristent  with  conunenial 
prudence,  tlut  a  person  should,  wlum  he  is  told  that  a 
bill  has  circumstances  about  it  which  makes  its  pay- 
ment doubtful,  give  his  own  good  acceptance  In  nil 
consideration  for  it;  bnt  I  cannot  inuvine  myself  that 
is  the  ordinary  course  of  dealing.  And,  although  there 
is  a  great  deal  of  repreeentation  on  the  face  of  the  an- 
swer, that  the  action  is  for  the  benefit  of  the  deftad 
ants  onlvj  I  think  on  this  answer  there  Is  •  ewe  to  he 
inquire* into,  whether  that  Is  so  or  not;  and  iilaon 
the  doubt  whether  the  true  repreaentatiott  of  the  first 
cireumstance  relaUng  to  the  transmission  of  the  bill  !a 
stated,  that  I  think  It  right  to  order  an  injonotion. 

EddU  then  applied  for  time  for  Arbuthnot,  Ewart, 
&  Co.  to  answer. — This  is  an  appeal  from  the  decision 
of  the  Master.  The  Liverpool  house  ia^  in  fact,  one 
firm  with  the  Bombay  house ;  two  of  the  partners  an 
now  in  the  East  Indies.  The  allwed  circumstances  of 
fraud  occurred  at  Bombay,  and,  till  the  Lireipool  bouse 
liears  from  thence,  the  only  answer  the  parties  can  put 
in  ia  one  wholly  expreanng  th^r  Imonaoe  of  soeh 
alleged  eireumstanees.  On  the  19th  Deeembor  last,  aa 
appeaxi  by  the  affidarit  of  Pater  EwarC  which  waa 
used  befine  the  Master,  we  wrote  out  to  Bonbair.  and 
an  answer  will  probably  arrive  about  the  90th  March 
next.  The  bill  charges  in  foct^ough  not  in  terms, 
the  grossest  fraud  agsinst  the  Bombay  house.  The 
Liverpool  partners  have  no  reason  to  baUeve  the  truth 
of  these  charges,  but  cannot  answer  aa  to  them  till  wo 
receive  instructions  fium  Bombay.  {^BMetL-^The 
liaster  offered  you  time,  if  yon  would  undertake  not 
to  proceed  In  the  action.  That  undertaking  ^on  de- 
clined to  giro.]  Because  we  oonadered  it  quite  open 
to  plaintiff  to  come  to  the  Court  to  restrain  thepro- 
eeedings  at  law.  The  undertaking  would,  in  efleotf 
have  <q>erated  as  an  injnnctlon;  and  that  would  thus 
have  been  obt^ned  from  the  Master,  wUeh  tiie  Court 
alone  had  the  iteht  to  grant:  however,  that  ^ffienlty 
la  now  removed  hy  the  unirt  having  granted  the  In- 
junction, 

Vick-Chaitcexxob,— Then  Is  no  reason  why  the 
liverpool  house  should  not  answer  directiy.  It  will 
be  a  sufficientiy  full  answer  frem  the  parties  in  Eng- 
land, if  they  answer  as  to  the  matters  which  have  oc- 
curred in  this  eountrv,  bnt  pmfess  thdr  Ignorance  as  to 
what  has  happened  aoroad.  As  to  that,  uiey  may  refer 
to  the  answer  of  thoee  partiea  who  an  abroad.  The 
Bombay  partners  an  parties  to  the  snit;  they  may 
appear  and  put  in  their  answer;  and  If  the  Liverpou 
pwtners  put  m  a  full  answer,  according  to  the  know- 
le^the7hav&  ezoepti«ia  to  sneh  an  answer,  if  taken, 
would  not  ha  allowed.  The  application  for  Hbat  most 
be  refused.  As  to  the  time  to  do  allowed  for  putting 
in  an  immediate  answer,  the  parties  must  go  to  the 
Master. 

The  London  bankets  and  the  lAverpool  brokers  each 
applied  to  the  Lord  Chsncellor  to  dissolve  the  Iqjuno- 
ttons  nanted  against  them  rMpectively.  His  Loidahip 
refiisM  both  ap^Icatlons  on  2Sth  Febmaiy. 
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VICE-CHANCELLOR  KMIOBT  BRUCE'S  COURT. 
Danikll  0.  Danibuh — VA.  Ifi  and  16. 
tViU—ConttrwHon — AdmiseMlity  of  Emdmce, 

A  Tettatrix  bequeathed  to  each  of  the  Three  Children  of 
A.  B.  a  Leffcuy  of  COO/.  A.  B.  had,  at  the  Date  of 
the  IVill,  TftrM  C^Udrm.  A.  B.  had  afienoards  an- 
«CAer  Child,  and  then  the  Testatrix,  by  a  Second  Will, 
i^kh  rewAed  the  Firsts  made  a  Beguett  in  exactly  the 
tame  Words,  Five  other  Children  bom  after- 
wards, and  the  Testatrix  siAsequentfy  made  a  Third 
Will  revoking  the  Second,  and  a  Fourth  Will  revoking 
the  Tkird,  in  each  of  which  she  made  a  Bequest  exact^ 
in  the  same  Words:— Held,  that  the  Word  "  TArec*' 
mast  be  read  *'  Nine,"  and  that  the  Nine  Children  awe 
tntitUd  to  6001.  each. 

This  was  a  snit  instituted  for  administeriDgthe  estate 
of  Susanna  Orr,  who,  by  her  will,  dated  17th  December, 
1844,  bequeathed  as  follows: — "To  the  three  children 
of  my  niece,  Fanny  Warins,  the  snm  of  fiOO/.  each." 
A  reference  was  made  to  toe  Master,  to  inquire  and 
state  what  legacies  had  been  bequeathed  by  the  will. 
Mn.  Frances  Grace  Waring^  (who  was  the  individual 

Sftken  of  by  the  testatrix  aa  Fannv  Waring),  at  the 
te  of  the  will  and  at  the  death  of  the  testatrix,  had 
sine  children.  The  Master  (Mr.  Wlngfield)  made  faU 
report,  (to  which  exceptions  were  taken,  and  which 
were  now  set  down  for  ai^ument),  which  was  as  to 
these  legacies,  after  setting  out  the  evidence  that  had 
been  prodoced  before  him  to  sabstantiate  the  facts  set 
out  in  it,  both  as  to  the  number  of  children  in  existence 
at  the  date  of  each  will,  and  as  to  the  fact  of  the  testa- 
trix being  aware  of  that  circumstance,  (but  no  fur- 
ther or  other  evidence  of  intention  being  produced),  as 
follows:— "I  find  that,  on  the  14th  January,  1825, 
Frances  Grace  Waring,  (the  niece  of  the  testatrix,  and 
in  her  will  described  as  her  niece,  Fanny  Waring),  then 
a  ipimtei^  intermarried  with  Henry  Waring  the  elder, 
ana  that  at  the  date  of  the  first  will  of  the  testatrix, 
after  mentioned,  there  had  been,  and  were  then  living, 
three  children,  namely,  Thomas  Waring,  Mary  Louisa 
Waring,  and  Elizabeui  Mary  Waring.  And  I  find 
that  the  said  testatrix,  at  the  time  of  her  making  and 
publishing  her  first  will  after  mentioned,  knew,  as  the 
net  was,  that  her  niece,  the  sud  Frances  Grace  Waring, 
had  BDch  three  children,  and  no  more.  And  I  find  that 
in  the  year  1831  the  testatrix,  with  the  consent  of  her 
husband,  John  Orr,  (who  was  then  living,  but  after- 
wards died  in  the  lifetime  of  the  said  testatrix),  made 
and  published  s  will,  whereby,  among  other  pecnniary 
legacies  tlierein  mentioned,  slie  gave  and  bequeathed 
*tothe  three  children  of  my  niece,  Fanny  Waring,  500/. 
eadi.*  And  I  find  that  in  the  month  of  May,  1835, 
there  was  bom  another  child  of  the  marriage  of  the  said 
Frances  Grace  Waring  with  said  Henry  Waring  the 
elder,  namely,  the  said  HoH  Waring.  And  I  find  that 
the  birth  of  such  last-named  child  was  communicated 
to  the  said  t^tatrix,  and  that  the  said  testatrix,  at  the 
thne  of  making  and  publishing  her  second  will,  after 
mentioned,  knew  and  was  well  aware  that  the  said 
Frances  Grace  Waring  had  then  four  children.  And  I 
find  that  after  the  date  of  the  second  will,  and  prior  to 
the  making  and  publishing  by  the  said  testatrix  of  her 
third  will,  as  after  mentioned,  there  were  bom  five  other 
children  of  the  msrrii^  of  the  said  Frances  Grace 
Waring  with  the  said  Henry  Waring  the  elder,  that  is 
to  8B3',  F.  I.  Waring,  Ann  Waring,  Susan  Waring, 
Henrv  Waring  the  younger,  and  Selina  Grace  Waring. 
And  I  find  that  the  said  testatrix  was  regularly  informed 
of  the  birth  of  each  child  of  the  said  Henry  Waring  the 
elder  and  Frances  Grace  Waring;  and  thatat  the  time  of 
making  and  publishing  her  third  wni,as  after  mentioned, 
she  knew,  and  was  well  acquainted  with  the  fact,  that 
the  said  Frances  Grace  Waring  had  then  living  nine 
children  by  her  said  husband.  And  I  find  that  in  or 


about  the  month  of  Januarr,  1836,  the  testatrti  nl 
Toked  her  first  will,  and  made  and  publiAed  i 
will ;  and  that  in  the  year  1841  or  1842  the  siitl  tak 
trix  revoked  such  second  will,  and  made  and  public 
a  third  will.  And  I  find  that,  in  each  of  theBKOodv 
third  wills,  the  testatrix  gave  and  bequeathed  i In 
of  500/.  to  each  of  the  three  children  of  her  »d  rat 
Fanny  Waring,  in  the  same  words  used  by  her  iw  A 
purpose  in  her  first  will.  And  I  find  that  oa  tk  0 
December,  1844,  the  said  testatrix  made  and  prifti 
her  fourth  and  last  will  and  testament,  by  ml  1 
third  will  was  reroked ;  and  that  thereby  shsMa 
bequeathed,  among  other  lecades,  the  fegaefnfli 
words— *  To  the  three  chilofren  of  mv  nieoB," 
Waring,  the  sum  of  6001.  each.'  And  I  find  f 
the  nine  children  of  the  said  Frances  Gnoe' 
named  snrrived  the  testatrix,  and  that  the  sud  9| 
Waring  died  intestate,  and  that  her  father  igh«i 
ministrator.  And  I  certify,  that,  upon  consider*^ 
the  several  matters  aforesaid,  I  am  of  opiolon  1 
said  testatrix,  by  the  bequest  *  to  the  three  childn 
my  niece,  Fanny  Wanng,  the  sum  of  MOt  f 
in  her  said  last  will  and  testament  contained,  inli 
to  rira  three  l^fadea  only,  each  of  the  sum  of 
and  that  the  persons  refetred  to  by  her,  by  thedM 
Uon  of  *  the  tbrea  ehildtwn  of  my  niece,  Fvaay  warn 
were  the  said  Thomas  Waring,  Blary  Louisa 
and  Elizabeth  Mary  Waring,  the  three  who  wen  II 
before  the  date  of  the  first  will."  Three  of  Out 
nesses,  who  proved  the  Imowledge  of  the  testttril*! 
number  of  children  bom  at  each  successive  p<iii>4^ 
unpaid  legatees  under  the  will,  two  of  whom  iriw# 
defendants  in  the  suit.  The  contents  of  the  rttm 
wills  were  admitted  in  evidence  by  the  Mastoid  tfl 
depositions  of  witnesses  that  they  had  read  tlw^SPj 
was  not  shewn  that  the  original  wills  had  ■<■• 
Btroyed.  Exceptions  to  this  report  were  * 
half  of  the  six  younger  children  of  Mrs.  "'"'^ 
the  grounds  of  exoe^on  were  stated  to  K  tW  » 
Master  ought  not  to  nave  received  evidence  of 
stated  in  his  report,  and  that  he  onght  to  hxn  ma 
that  eaeh  of  the  nine  children  waa  eaUatdtotim 
of  600/. 

Russea  and  Charles  Webster,  for  the  ewjepliMu,  con 
tended,  that  the  three  unpaid  legatees,  upon  whoie 
dence  the  Master  had  decided,  were  not  «'°'P*"J'„4 
nesses,  notwithstanding  the  provisions  o*"^* 
Vict.  c.  86 ;  secondly,  that  the  contents  of  the  Mieg* 
former  wills  could  not  be  proved,  as  this  "O^'fJ?  J? 
to  shew  the  motives  and  intentions  of  the  °r 
and  that  in  the  construction  of  a  will  °>oti«8*M J" 
tentions  conld  not  be  proved ;  thirdly,  that  the  tnam 
produced  as  to  the  contents  of  the  alleged  ro"Mr  wu" 
being  grounded  only  on  the  statement  that  tbe  otpo 
nent  had  read  these  wills,  (even  wpposing,  bnt  »«J 
mitting,  that,  in  the  present  case,  such  e"(iflm*fr 
be  received),  odght  not  in  this  case  to  be 
cause  it  was  not  properly  proved  that  the  '■'^^  ^ 
were  destroyed ;  and,  fourthly,  that  each  a^^J^^t 
the  nine  children  were  entitled  to  a  legacy  "["'^'.^ 
role  being,  on  the  authority  of  the  cases  on  the  bp^"^ 
that  the  specified  number  (in  this  case  """g 
being  three)  U  to  be  considersd  as  struck  out  of  toe  «g 
and  then  the  bequest  would  stand  as  foU"^^  ^ 


A.  has  then  a  mater  number  -ntioii 
rejects  the  word  of  numeration,  on  the  "i,  diBy 
mistake,  and  gives  benefits  to  all.  Upon  wJ^Q,  A 
chiefly  relied  upon  the  cases  of  Ssott  v.  {^fr^ey 
Cox,  79),  and  Garvw  v.  ffObert,  (19  Ves.  J- ^ 
also  cited  and  refernd  to  j«e«A  T.  ?brr»^»^  t» ' 
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iJL  iDd  timim  r.  TomHiu,  (citsd  Uien  and  in  19 
1);  SlMmg  T.  Waliey,  (2  Bro.  C.C.86);  Bert- 


fJ'UlmSy  (1  Ron.  499);  Harrwm  t.  BorriMtm,  (1 
A  My.  72);  ffare  v.  Cartrid^  (13  Sim.  166); 
T.  Jfar«tJS  (5  Haie,  A07).l 


imd^^iMi,  for  the  report,  aigued,  first,  that 
:  rriclatce  ia  admiasible  to  prove  the  intention 
ttatitrix,  when  the  ambiguity  is  a  latent  ambt- 
!  ?^^B>  cc«,  5  Co.  68  a ;  Grounder  t.  C?ori'> 

|;/mmt.  jVtfMMii^  1  Wm.  Black.  60;  ^anp- 
.iVm,  2  Vn.  een.  216 ;  Price  v.  Pi^,  4  Ves. 
MMt  T.  /Vtf,  2  P.  Wms.  1 40.  (a  case  referred 
apsnbatioD  is  6  T.  R.  676»  7  T.  B.  148,  and 
.186);  Su^  V.  Hottt,  6  Mad.  IflS;  ^woorf  v. 
,STa.306;  Jked.Le  CkewUitr  r.  Huthwaite, 
'"  i;DMd.3%«MUT.Jt9n*»,)2Adol.& 
t;  Dn  4.  ^Om  t.  Id.  4&1\   Upon  the 

irf  llutTideBC^  it  was  dear,  uiat  the  testa- 
iotadcd  to  b«D^t  more  than  the  three 

tBsrcE,  V.  C— In  thia  case  evidence  ia  clearly 
e  to  diew,  whether,  when  the  will  of  Decem- 
«u  Bade  by  Ura.  Orr,  Mn.  'Waring  had 
[JiMiia,  tnd  bow  many.   It  is  proved,  or  ad- 
'i^aikmr}-  mirjKtee  in  the  cause  roust  be 
,tihitiitllwD  had  nine  children  living^  all  bom 
lAcnikiig  of  the  will.  The  first  question,  then, 
lAff,  gfOD  the  isBumpUon  of  ita  inadmiaubility, 
m  At  item  of  oAer  evidanee  to  shew  that  the 
■t«M  a  bnefit  in  &Toiir  of  some  mly  of 
I  Amm,  the  bequest  if  Toid  &r  uncertainty. 
HB^thitncb  a  constmction  would  be  nnne* 
'  hu^i&d  ooDtrary  to  the  sonnd  principles  of 
'■a,indwoBld  be  opposed  to  authority.  I 
I  Hm,  omd  the  aenimption  juat  mentioned,  I , 
bjr  iDtaority  to  say,  that  tne  beqnest  must  i 
aiif  the  word  "  three"  had  been  omitted, 
taa  tie  ¥ord  "  nine."   Suppose  the  evidence, 
b  it  admimble  for  ahewii;^,  and  evidence  to 
itodenaiirtrate,  that  the  testatrix  intended 
^«f  the  nine  children  to  take,  but  the  evidence 
Mficicot  to  Aiv  which  of  them  she  intended 
isthn,tlie  bequest  void  for  uncertainty  1  This 
-"T»  wkieh  I  would  rather  not  anawer  until  I 
-  ^^Nt  ud  I  think  myself  not  at  pneent 
wlipUofl  to  do  10.   In  the  eaae  before  the 
•^■^"■^l  Ibe  eompetency  of  all  tlie  witnesees, 
•■■™ilitj  of  the  wnole  of  the  evidenc^ 
*/fBpo«eJy  avoid  deciding  either  point),  I 
■■^  tUt  the  evidence  is  net  sufficient  to  sup- 
«  jmiail  deteimination  against  the  claim  of  the 
yin|rifef  tli«  nine  children  to  be  considered  le- 
y*^" the  eldest,  and  upon  the  footing  that 
w^^an  to  have  fiOO/.  each.   1  have  come  to 
■■Mon  nther  unwillingly,  because  it  diflFera 
mteitht  Master,  and  beeviae,  probably,  if  the 
-^  Aaaelf  wuld  interfere,  ahe  would  rererae  my 
and  siaiotain  hia. 


CASES  IN  BANKRUPTCY. 
&  parte  PsinnLL,  tH  re  ToHHut. — Jm.  24. 
Mmbvfft  Mm^tteKtation — Leavt  to  turrender. 
jifl0wa$  imtd  im  January,  and  m  November  the 
tmkrmtftitkm4d  far  /mm  to  ntrrendmr,  ttating  that 
hi^oMMd  Tkirtem  Montkt  before  on  Account  of 
MmA  JJiMfrettnentM,  and  m  <Ae  Belief  that  he  Itft 
hie  CrtditorSf  and  that  be  had  lately  re- 
tmi  te  tku  Comtry.  On  that  Paition  the  Auigneea 
^/md,  md  did  not  oppote  it;  and  the  Order  teas 
mk,miCMU  were  direOed  to  be  paid  out  o^the  Estate. 
i^tiM  the  Boning  ttated  to  the  Qmmistioncr  that 
ii^Sf^and  from  paeimkm/  Embarrattmentt,  and 
tnim^QMdt  mA  km,  TheAuignee*  peHticned 


that  the  former  Order  foight  be  discharged;  btU  the  Pe- 
tition was  ditmiatedy  with  Ou(t. 
The  fiat  in  this  case  was  issued  on  the  ISUi  January, 
1848,  against  Turner,  the  bankrupt,  a  soddler  and  har- 
ness-maker, at  Newmarket.  Advertisements  were  in- 
serted, but  the  bankrupt  not  having  surrendered,  a  pn>< 
clamation  of  outlawry  was  issued  against  him  in  March 
following.  On  the  2nd  November,  1848,  Turner  pre- 
sented his  petition  to  the  Court  of  Bankruptcy,  praying 
that  the  process  of  outlawry,  and  all  proceedings  therein, 
might  be  reversed,  and  that  he  might  be  at  liberty  to 
surrender  to  his  fiat,  and  that  his  costs  of  the  petition 
might  be  paid  out  of  the  estate.  This  petition  was  sun- 
ported  by  the  affidavit  of  the  bankrupt,  in  which  ne 
swore,  that,  on  the  29th  September,  1847,  he  left 
England,  on  account  of  fiimily  disBgreementa^  for  the 
Cape  of  Good  Hope,  and  that  when  he  left  he  believed 
that  there  were  ample  funds  to  pay  all  his  creditors 
twenty  shillings  in  the  ponnd;  that  he  returned  to 
Kngland  on  the  9th  September,  1848,  and  went  imme- 
diately to  Newmarket,  when  he  learned,  for  the  fint 
time,  that  the  fiat  had  been  issued  and  the  outlawiy 
awarded  against  him.  Upon  this  petition  the  assigneee 
a})peared  on  the  Ifith  November,  and,  offering  no  oppo- 
sition, an  order  was  made  as  of  course,  that  the  com- 
missioner should  be  at  liberty  to  appoint  a  sitting,  and 
that  at  such  sitting  the  bankrupt  should  be  at  liberty 
to  surrender,  and  that  the  commissioner  should  take 
the  surrender;  and  that  the  eosta  of  the  petiUon  and  of 
Uie  assignees  should  be  paid  out  of  the  estate.  This 
aittiug  was  appointed  to  be  held  on  the  8th  December, 
when  the  banKrupt  appeared,  and  then  stated,  among 
other  thiogs,  as  follows: — "Finding  I  was  embarrassed 
in  my  pecuniary  circumstances,  and  that  I  bad  many 
bills  then  becoming  due,  and  having  reeeived  a  threat* 
ening  letter  from  Mr.  Whitebouse,  of  Walsall,  one  of 
my  principal  creditors,  on  or  about  the  14th  day  of  De- 
cember last,  without  notice  to  my  wife  or  family,  or 
any  other  person,  I  left  Newmarket  and  proceeded  to 
London,  and  from  thenet  to  Plymouth,  from  whioh 
place  and  port  I  sailed  for  the  Cape  of  Good  Hone  on 
or  about  the  20th  day  of  the  same  month.  I  had  pre- 
viously had  disputes  with  my  wife's  fiither  on  peou- 
niaty  nattete,  hut  my  reMcm  far  quitting  En^ana  was 
the  embarrassed  state  of  my  afiaira.  On  lea^g  New- 
market 1  took  with  me  various  goods,  crasistinc  of 
cutlery,  guns,  bridleiL  and  whips,  for  the  aale  of  which 
I  afterwards  obtained,  in  different  pl^es  at  the  Cape, 
140f.  On  leaving  Newmarket  I  also  took  with  me  in 
money  aboat  lOW.  I  brought  back  some  cnrioaities 
from  the  Cape,  and  some  of  fha  bridlet^  and  about  60/. 
in  money;  emd  I  have  since  sold  some  of  the  whip^ 
articles  taken  with  me,  and  curiosities  brought  back,  for 
Ibl.t  and  have  given  up  the  remainder  to  the  messenger, 
and  11/.  only  in  nwney  to  the  official  assignee."  Aiter 
this  statement  the  commissioner  gave  the  following 
certificate: — "  I  have  declined  to  take  such  surrender, 
inasmuch  as  the  reason  asugned  by  the  bankrupt,  on  ex- 
amination this  day  before  me,  for  absenting  himself  from 
his  place  of  bnuneas  and  de{»rting  this  r«tlm,is  incon- 
sistent with  hia  affidavit  made  in  support  of  his  petition 
to  his  Honor  Vice- Chancellor  Knl^it  Brace  for  lesre 
to  surrender."  The  commissioner  ordered  that  the  taxa* 
tion  of  the  eoate  should  be  suspended.  The  present 
petition  was  presented  by  the  assignees,  which,  after 
stating  the  foregoing  circumstances,  prayed  that  the 
order  of  the  Ifith  November,  1848,  might  be  discharged, 
and  that  all  the  costs  of  that  petition,  and  of  the  peti- 
tion now  presented,  might  be  paid  by  the  bankrupt 
personally. 

Swanston  and  Sheffield  supported  the  petition. 

W,  L.  Thomas,  on  behalf  of  the  bankrupt,  opposed 
it,  on  the  ground  that  the  conduct  of  the  bankrupt  was 
not  such  as  to  warrant  the  Court  in  d«>riving  him  of 
his  costs.   Had  the  question  of  hia  eondnct  been  raised 
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on  the  banknipt's  own  petition,  even  then  It  ought  not 
to  haT«  Affected  the  question  of  coetfl,  Inasmuch  as  it 
was  for  the  benefit  of  the  estate  that  the  banknipt 
should  surrender.  The  qnestion  of  conduct  could  anee 
only  when  the  suhject  of  granting  the  certificate  was 
berore  the  commisuoner,  and  was  premature  now;  and 
even  if  these  two  grounds  were  not  sufficient  answers 
to  the  petition,  the  assignees  had  no  right  now  to  dispute 
the  order  they  now  sought  to  discharge,  they  having 
been  present  when  it  was  made,  and  not  opposed  it. 

SwoMtotif  in  reply,  said,  tliat  as  the  bankrupt  had 
obtained  the  order  on  a  false  representation,  and  as  the 
assignees  had  forborne  all  oppontion  only  from  their 
belief  of  such  false  representaUon,  tfaev  being  necessarily 
Ignorant  of  the  true  state  of  things,  tney  are  entitled  to 
the  order  they  now  asked.  The  petition  now  before 
the  Court  was  presented,  not  by  the  direction,  but  at 
anv  rate  with  the  approbation  of  the  commissioner. 

KmoHT  Bbucb,  v. C. — ^This  question  may  be  pro- 
perly rdaed  when  the  bankrupt  applies  for  his  certifi- 
cate. He  may  never  deserve  bis  certificate,  but  that  is 
not  the  question  before  me.  If  the  asdgnees  had  asked 
me  that  the  bankrupt  should  be  examined  when  he 
obtained  the  order  to  surrender,  I  should  have  ordered 
that  to  be  done.  1  have  not  intimated,  nor  do  I  intend 
to  intimate,  any  opinion  as  to  the  course  the  commis- 
sioner has  takeuj  or  as  to  any  course  he  moy  hereafter 
take.  I  shall  dismiss  this  petition.  If  I  had  been 
given  to  understand,  fay  prop«:  evidence,  that  the  peti- 
uon  had  been  presented  by  the  recommendation  of  the 
commissioner,  I  would  nave  ordered  that  the  costs 
Aould  be  paid  out  of  the  estate.  As  no  such  evidence 
has  been  produced,  I  shall  dismiss  this  petition,  with 
'Costs.  I  mur  add,  however,  that  my  decision  is  not  to 
have  the  eflnct  of  preventing  the  commissioner  from 
giving  the  costs  of  this  petition  to  the  assignees  out  of 
the  estate,  if  he  shall  so  think  fit.  On  this  point  I 
leave  the  cfunmisBioner  to  exercise  his  own  discretion. 


VICE-CHANCELLOR  WIGRAM'S  COURT. 
Hepwobxh  «.  Hbslof.— Jti.  23  and  26. 

&9Ciitor^-Ck»iitor— Preference  of,  v^mre  the  A$$ete  otv 

M  i^peeie. 

Certain  Bond  O^editort  wgon  a  Teetatoi'e  Eetate  lent  the 
Money  due  upon  their  Sonde  to  the  Executort  deli- 
vering u^  to  him  the  Sonde  with  agenend  Seleate  of  the 
Eetate  tndoried,  <md  taking  in  return  hie  perionat 
Security  for  Payment  o/their  rMpecf«ve  D^Ae: — Heldf 
on  Exoimtione  to  the  Ma^cr'e  ^port  in  a  Creditor' a 
Suit  ajterwarde  inetiiuted  to  aaminiOer  the  Estate, 
that  the  Executor  loas  entitled  to  be  allowed  the  Stung 
secured  by  the  Sonde  in  discharge,  it  appearing  that 
the  Executor,  at  the  Date  of  the  Transwatont  mth  the 
Bond  OreditorSf  had  Aseete,  contieting  of  Wine,  Fur- 
tiiture,  and  ^ffoeta,  in  Hie  Sonde,  to  an  Amount  in  Value 
enceeding  the  Amountof  the  DtAts  secured  by  the  Bonds, 
The  testator  died  in  December  1841,  having,  by  his 
wUl,  bequeathed  the  goodwill  of  nia  budneas  as  a  wine- 
merchant  to  hia  aoD,  with  an  option  to  take  bis  stock 
in  tnde  and  fiiniUnre  at  a  valuation.  The  son  was  ap- 
pointed exeentor.   SAiortiy  after  the  death  of  the  tes- 
tator, and  before  taking  out  probate  of  the  will,  the 
executor,  being  desirous  of  retaining  a  portion  of  the 
testator's  assets,  entered  into  a  treaty  with  two  of  the 
bond  creditors  of  the  testator  for  a  loan  to  him  of  the 
amounts  secured  by  their  bonds.   The  creditors  having 
assented,  delivered  up  to  the  executor  their  respective 
bonds,  with  a  release  of  the  testator's  estate  indorsed, 
taking  in  return  from  the  executor,  in  the  one  case, 
his  personal  bond,  and  in  the  other  his  promissory 
note  with  a  surety,  for  the  re^ective  amounts  secured 
by  the  bonds.  The  latter  of  these  two  transactions 
took  place  in  Hay,  1842;  and  in  August  fidlowing 


the  execntw  proTed  the  will.  TheUU  wMiftmn 
filed  by  a  dmple  contract  creditw  fat  the  tiaim 
tion  of  the  testator's  estate.  The  vsaal  refinwd 
the  testator's  assets  and  debts  having  been  dinrttl] 
executor  insisted  before  the  Master,  that  he  waaon 
to  be  allowed  in  dischsu^ge  the  full  omonntofthek 
so  released,  in  the  same  manner  as  if  he  had  piidt 
off  in  cash,  and  afterwards  borrowed  it  back  opoi 

Eersonal  security.  The  Master  disallowed  the  c| 
eing  of  opinion  that  the  exeentor  ought  to  beconiij 
as  a  purcnaser  of  the  bonds  in  question,  and  tbi 
was  entitled  only  to  stand  in  the  place  of  tbiB%| 
obligees.  It  appeared  by  the  Master's  report,  ftd 
the  date  of  the  transaction  in  question,  tbt  a« 
was  in  possesion  of  wine,  furniture,  and  efitd^in 
had  belonged  to  the  testator  at  his  death,  tbeidi| 
which  exceeded  the  amount  of  the  bonds. 
Master's  report,  the  executor  was  chafged  as  Uui 
chaser  of  these  goodsata  TBlnation,exc^tneiDia 
the  sums  secured  bv  the  two  bonds;  bot  the  enj 
fikiled  to  shew  whether  he  had  become  the  pun 
thereof  at  a  date  prior  or  subsequent  to  the  tnuM 
with  the  bond  creditors.  The  executor  baring  eia 
to  the  report. 

Wood  and  T.  Parker,  senior,  appeared  in  sappi 
the  exceptions. 

The  Solieitor'Qeneral  and  Wilkoci,  caain,  fa 
plaintiff. 

T.  Parker,  jun.,  for  other  parties.  . 

The  principal  arguments  are  noUeed  ui  the  i 
CSiancellor's  i  odgment.  ' 

Feb,  26.— Sir  Jahes  Wiqeak,  V.  C— It  wpM  I 
the  executor,  with  a  view  to  the  parchose  of  tlit  S 
in  trade  and  some  other  effects,  deured  to  rriau  li 
part  of  the  testator's  assets ;  and  to  efiFect  thii  wjm 
transaction  took  place  between  him  and  oirttniM 
creditors  of  the  testator's  estate,  the  eflect  of 
cording  to  the  defendant's  contention,  will  be,  to  ^< 
chaige  on  the  assets  in  some  way  or  other  to  the  exeec 
in  the  same  way  as  if  the  bond  creditors 
have  been  piud  in  full  by  the  executor  in  prefa»« 
other  bondcreditore  of  the  estate.   The  bow 
agreed  to  lend  to  the  executor  the  anKHuit  "Wir^ 
spective  bonds.   The  executor  tbereepw  wew 
self  to  pay,  or  give  the  creditors  secnritvfo  w  piiyi" 
of,  the  amount  of  their  respectivedebto; 
ditoia  thereupon  executed  a  release  in  full  <» 
mands  against  the  testator's  estate,  nis  tooMw 
Mav,  1842,  before  the  institution  of  the  BOit.  iw' 
cntir  has  insisted  before  the  Master,  that  he  u 
to  have  this  trans{iction  considered  as  s  Mymenin 
by  him  to  the  bond  creditors,  whose  debts  Have  i 
thus  satisfied ;  that  he  was  not  bound  to 
form  of  paying  the  debts  and  Iv'tj 
or  of  delivering  goods  in  Batisfiwtion  of  the  deM«.»" 

ceiving  them  back  in  order  to  give  validity  *• 
tion:  thathewa8entiUedbyfawtoprefBrone<«ow 

another;  that  tliat  was  all  that  he  had  d«n«.«^.T 
mow,  by  the  transaction  before  mentioned ;  anfl  t"* 
passing  his  accounts,  he  is  entitied  to  "  "Uo™ 
amountof  the  debts,  in  the  aamemanner  as  heTrouUD 
beenaUowedthesameifhehadactoaUy^dthemtD 
out  of  the  t«8tator*s  assets.  The  Master  did  not 
view  of  the  case,  but  disallowed  the  claim  so  msae 
executor;  but  he  allowed  the  executor  to 
pkceoftiiecreditorswhoBedebtswerethoBiattJrt^ 

the  eitate,  in  competition  with  theottierboB«^ 
of  the  testator.   The  Master's  proposition 
executor,  in  the  circumstances  stated,  """T 
dered  in  equity  as  a  purchaser  of  the  ?'"°7jji«| 
titled  only  to  stand  In  the  place  of  the  ^"Jp^Jc 
Tl;at  the  executor  might  have  prefenw  *''*"^(  i 
ditors,  to  whose  bonds  the  question  appu«* .™,  .  ( 
pnted;  and  it  vras  properly,  I  tiiink, 
bw,  that,  iftiw  exMBtor,  at  the  timeof  th« 
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,bad  had  cash  in  h«nd,  part  of  the  sawts  of 
Mittt,  wliieh  be  m^ht  hare  banded  orer  to  the 
ojiUn^Uifl  mere  omission  to  ^o  through  theform 
orer  the  money,  and  receiring  it  back  again, 
Ht  iStd  the  validity  of  the  transaction,  if 
m  the  claim  of  the  executor  ought  to  prevail ; 
maid  that,  if  at  tiie  time  of  the  tmnsaetioii 
MBBiMh  av^ble  for  the  satisbctbn  of  the 
Ito,  tbm  these  ezceptioiu  mast  Mh   With  re- 
b  tlkoe  ammcnts,  I  thoa^t  It  mi|^t  be  ma< 
occrtaia  the  state  of  the  assets  at  the  time  of 
im  in  question.   The  Master's  report  does 
tiiii information  in  terms;  bat  it  was  said 
ughtlw  edlected  &om  the  report,  and  the  sche- 
tiit.  Tite  ease  stood  over,  that  the  report  and 
Bight  be  loolced  at,  vith  a  view  to  this  qaes- 
ijit  will  of  the  testator,  the  executor  was  en- 
topiRiue  the  stock  in  trade  of  the  testator  at  a 
Tlus  be  did,  and  is  charged  by  the  Master 
flftknlnation;  and  be  says,  that  the  ere- 
bsTe  Bot  rxeepted  to  the  report,  and  most  be 
Rdtthenftr^  as  baviatf  adopted  and  taken  the 
4  Oe  nkatioo,  with  the  conaeqaencea  of  doing 
aaotvay^  the  goods  became  his  from  the 
— d  tkfu^aie:  aim  that  the  price  he  was  to 
fir  tfamvB,  from  that  moment,  cash  in  his  hands 
'ktaAiptyment  of  the  debts  in  question.  I 
I  (mid  not  consider  this  as  a  purchase  fay  the 
.       atiB  tariier  date  than  that  at  which  it  took 
fe.  iatn  ^  time,  it  wa«  uncertain  whether 
fcewnto  wooU  pnrcluise  tiie  effects  or  not.  In 
"pport  the  assertion  of  the  executor,  that  he 
'g^jViBMBaof  this  transaction,  cash  in  his  hands  at 
vBn^  it  wa»  Mcesaary  to  ascertun  when  the  exe- 
j^p^^— Mj  bwime  the  purchaser  of  the  property. 
^••Ja ■■gntd  by  the  executor  is  in  that  part  of  the 
^fj*B»hidj  preceded  the  transaction,  which  took 
^»««  BttoUi  of  May,  1842.   The  plaintiff  says, 
■•■"J**  noat  be  taken  as  of  the  date  of  Decem- 
vbieb  time  the  Marter,  apparently,  has 
.y  "[^"watOT  with  the  valuation  of  the  pro- 
litier      was  explained  by  counsel  from 
pw  in  court.  No  evidence  was  produced 


^1*^  jyttatnMBction  actually  took  place;  and, 
mmlitl^  before  me,  I  cannot,  except  by 
^^^**inT, aasomc  that  the  date  was  earlier 
m^SjS^  ^*    ^•'y  probable  that  the  reporV 
M^^^  *  that  way,  for  the  reasons  stated. 
^^m^j^  be  r^ht  to  help  the  executor 
SJTV  .  ""^oiry,  in  a  case  where  the  effect 
>*li>|ifibin  %  priority,  1  need  not  now  deter- 
i^rj^  decide  ttiis  case  on  the  ground  that  the 
V  "■■m  of  ttie  purcbaae,  had  cash  In  his 
■^^w  time  of  the  tnmsaction  with  the  bond 
■V  rtequeitioii  then  arises  on  the  second  point 
J!!***?^  For  the  purpoee  of  explaining  the 
■jjo^meat  on  tbu  point,  I  assume,  in 
that  the  executor,  at  the  time  of  the 
Mi  m  idne  and  other  effects  in  hand  of  the 
MfcifiT        "nine  was  more  than  sufficient  to 
pw^riKi  in  aneBtion.   Would  that  be  sufficient? 


?^^pjiiaple,  distin^ish  goods  in  specie  from 
purpose  of  this  transaction.    I  cannot 
one  i^ecies  of  assets  in  band  from  ao- 


fte  tteeotor  might  have  handed  over  goods 
of  the  deota^  and  then  received  them 
^^rt  vonld,  m  substaDC^  bs  the  same  as  if  he 

^*  benefit  of 

mhSa *"*  creditor  to  another.   Can  the 
executor  to  ^o  through  the  form  of 
B^"""  orer  and  reeeiviw  them  back,  make  it 
frm  hii  paying  cash  into  the  hands  of  the 
KceiriDg  such  cash  bock  agun  7   In  point 
"■^aetitBte  of  the  tesUtor  has  been  discharged 
m  iib.  The  axecntor  was  in  a  poiition,l)y 


means  of  the  aaaetB  in  hand,  to  satisfy  the  debts  if  he 
had  pleased,  I  cannot  distinguish  the  two  coses ;  and, 
assuming  that  he  had  goods  in  hand  at  the  time,  I  moat 
difier  from  the  Master.  Unless  the  parties  a^ree  to 
admit,  that,  at  the  time  of  the  tranuction  with  the 
bond  creditor^  the  executor  had  goods  in  specie,  con- 
dstingof  wine  and  other  efi«ota,Bufficiait  to  enable  him 
to  aatufy  the  debt^  ther*  most  be  an  inquiry  on  the 
point. 

Order :  It  beimp  admUud,  thatt  ct  tie  datei  of  ihe 
tratuaetioru  uitk  the  bmd  ereditortf  tie  exeaUor  had  in 
hii  hands  penmal  eetate  of  the  teilator,  eeneistinff  of 
goods,  /urmtmre,  md  other  ^^aett,  eteeedmg  in  ssAie  Aw 
amount  due  v^iem  the  bond,  mem  the  exeepiiont  at  to  the 
bondi.  _ 

EuATUH.— In  the  penoltiniste  line  of  the  judgment  in  flu 
report  of  BmUk  v.  Cefron,  ante,  p.  148,  for  detadant,  reed 

pUintifr. 

COUBT  OF  (QUEEN'S  BENCHv— Hich.  Tsk^ 
Lock  «.  Asotoir^JVbv.  25, 1848. 
In  Treqxm  for  faHao  jbtpriMonment,  it  appeared  Att 
Plaintiff  was  ahen  kOo  Custody  by  D^aidant  on  a 
Charye  tftteaai^,  and  was  taiem  before  a  Me^istralls, 
whOf  afUr  hearing  the  Eeidenee  of  Plaintiff  in  st^apoH 
of  the  C^arye,  remanded  him: — aeld^thatttho  RemtmA 
being  the  Act  of  the  Magirtrate,  Defendant  was  onfy 
liame  in  Damages  for  the  TVmhim  and  In^trisonment 
w  taking  PUtuOiff  before  the  Magistrate. 
Trespass  for  assault  and  false  imprisonment.  Plea, 
not  gnflty.   On  the  trial,  before  Lord  Denman,  C.  J., 
at  the  Middlesex  Sittings  after  Hilary  Term,  in  1848, 
it  appeared,  that  the  deiendant,  who  was  a  corn-dealer, 
had  employed  the  j»laintiff,  his  carman,  to  fetch  eighteen 
sacks  of  com  for  hiro.   Upon  the  plaintiff's  return,  one 
of  the  sacks  was  missing,  and  the  defendant  ^ve  the 
pl^tiff  into  custody  ou  a  charge  of  stealing  it.  The 
pl^tiff  was  accorungly  taken  before  a  magistrate 
when  tiie  defotdoni  appeared  with  a  witness,  and  the 
magistrate^  after  hearing  their  evtdoioe,  remanded  the 
deMidant.  Upon  the  defendant  being  brought  up  again, 
it  ai^eared  that  the  plaintiff  had  left  the  mtocdng  sack 
with  the  city  toU-eoUector  as  a  security  fw  the  t<dl, 
and  he  was  discharged.   It  was  contended  for  the  de- 
fendant, that  he  was  not  responsible  for  the  imprison- 
ment after  the  pluntiff  had  been  taken  before  the  ma- 
nstrate.   But,  under  the  direction  of  the  Lord  Chief 
Justice,  the  jury  found  a  verdict  for  the  pluntiff  for  the 
whole  period  of  imprisonment,  damages  10/.   In  the 
following  Easter  Term,  April  Ifitb, 

Whitehurst  moved  for  a  new  trial,  on  the  ^und  <^ 
misdireotion^No  action  will  lie  where  the  imprison- 
ment is  the  act  of  the  Court  THe  cited  IToAmbi  t. 
£<««i2(6C.&P.7S0).1 
In  Hkhaelmas  Term  *, 

Chamoci  shewed  cause.— In  Scott  r.  Shm^erd,  (2  W. 
BL  892  ;  3  Wils.  403 ;  1  Smitii's  Lead.  Cias.  210),  the 
principle  was  l^d  down,  that  a  man  is  lenKHudble  for 
all  the  natural  ai^  probable  conseqneness  ox  an  unlaw- 
ful act.  Suppose  an  application  to  a  judge,  undu 
sect.  8  of  Stat.  1  &  2  Vict.  c.  110,  for  a  capias  to  arrest 
a  debtor  on  the  ground  that  there  is  probable  cause  for 
believing  that  he  is  about  to  quit  England,  and  that  the 
capias  is  afterwards  set  oude,  and  the  bail  bond  can- 
celled, and  thereupon  an  action  is  brought,  would  not 
the  creditor  be  liable  for  the  detention  consequent npon 
the  granting  of  the  capias  1  [Coleridge.  J.— That  migfat 
depend  upon  whether  the  nets  in  the  affidavit  were 
tme,  but  insnffident  In  law :  in  that  case,  die  detention 
would  be  the  oonsequenoe  of  an  error  in  the  judge.] 


*  Nov.  9,  before  Lord  Daraan,  C  J.,  Coleridge,  Wight- 
man,  and  Brie,  JJ. 
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In  this  COM,  the  defendant  waa  the  fint  actor,  and  there 
«M  no  foundation  for  the  prooeediinB.  It  is  not  cod- 
tanded  that  the  defendant  wovld  be  uable  for  amy  mw- 
eonduct  of  the  magiBtrate.  [Heated  JSdae22T.  JPrands, 
(1  M.  &  G.  222}.] 

-  WhUekurtt,  contra.— In  Seott  r.  Sh^erd,  (2  W.  Bl. 
882 ;  9  Wils.  403),  the  intcnnediate  party  waa  inno- 
-Mnt ;  and,  if  the  first  actor  was  not  liable,  the  injured 
party  would  have  had  no  remedy.  The  liability  of  the 
defendant  tip  to  the  time  when  the  j^aintiff  was  taken 
before  a  m^istrate  ia  not  dispated ;  but,  at  that  stage 
of  the  proceeding,  a  duty  is  oast  upon  the  magistrate 
by  statute :  he  was  bound  to  bear  the  cbar^,  and,  if 
made  oat,  to  commit  the  party,  although  the  informant 
might  desire  his  discharge;  and  the  maxim  executio 
inns  non  habet  injuriam  applies.  The  part^  who  seta 
the  hnr  in  mfition  by  ixvmg  the  informatum  is  not 
UnUe  unless  he  acted  malioiondy  and  without  reason- 
able and  probable  cause.  (  Waterer  v.  lYeewum,  Hob. 
20S,  266:  Elsee  v.  Smith,  2  Cbitt.  S04;  I  D.  &  R. 
97:  Jta/ael  v.  r«r«iK,  2  W.  BI.  963;  Jfnrr<y  t. 
Sowtey,  cited  by  Nares,  J.,  Id.,  p.  987).  [ColeH^e, 
J. — Suppose  the  informant  takes  the  party  before  tlia 
snagistnite  on  a  day  when  he  knows  that  he  will  be 
nnanded,  is  he  not  responnble  for  that  imprison- 
ment which  he  knows  will  be  the  eonsequence  of 
hia  act?  This  is  not  a  question  whether  trespass 
irlll  lie,  but  whether  the  defendant  is  not  responsible 
In  daniage».3  He  would  not  be  responsible  for  the 
•ddiUonal  day's  imprisonment,  unless  there  was  malice. 
[Brltf  J. — It  dees  not  seem  to  1m  a  convenient  ad- 
mfadstratton  of  the  law  that  there  should  be  two  ac- 
tions—one in  trespaaa  for  the  taking  of  the  party  before 
the  magistrate,  and  another  on  the  case  for  the  impri* 
Bonment  after  the  remand.  Does  it  appear  at  whose  in- 
Btenee  the  remand  was  ?]  It  is  immaterial  on  what 
gionnd  the  remand  was.  [Lord  2>mman,  C.  J. — Cir- 
enmstances  mh^ht  make  it  the  Jndiciidact  of  the  magis- 
trate. Erie,  J. — Suppose  tlie  mformant  takes  the  puty 
to  the  police-office  and  applies  to  the  magistrate  to  lock 
Jiim  up  until  the  morrow,  when  he  would  bring  his 
iritneaaeB  ?}  He  would  not  be  respraiuble  in  trespass, 
baeanse  it  was  a  pert  of  the  proceedings  before  the 
■aagistrate.  (Aitien  y.BedmU,  M.  &  M.  68,  70; 
Aahhnrst,  J.,  in  Morgan  v.  Hugktt,  2  T.  R.  225,  231 ; 
Bar6«r  t.  Rollinten,  1  Cr.  &  M.  330;  Wut  v.  Small- 
NMd,  3  Hee.  &  W.  418;  Cooper  r.  Hardtna,  6  Q.  B., 
a^.  928  ;  9Jnr.  777).   lErie,  Sofier  r.  Sol- 

hmun,  (1  Cr.  &  M.  330),  the  judgment  was  for  the  de- 
fondant  :  there  was  no  IresptkBs  at  all.  Lord  Dmmatif 
C.  J.— In  miOm  V.  Zotan,  (6  C.  &  P.  726),  there  was 
no  decision :  Parke,  B.,  merely  gave  the  jury  the  option 
of  dividii^  the  damages,  which  they  exercised.  It  is 
clear  that  the  defendant  is  not  liable  for  anything  which 
if  nn  independent  judicial  act.]  Cur.  adv.  wU. 

Lord  Dbmhan,  C.  J.,  DOW  delivered  tJie  judgment  of 
the  Court. — In  this  case  there  must  be  a  new  trial. 
JDamwes  were  given,  not  only  for  the  trespass  com- 
mitted in  taking  the  plaintiff  before  the  magistrate,  and 
the  imprisonment  tiiere,  but  also  for  the  time  during 
friiieh  the  pluntiff  was  imprisoned  after  Uie  remand  by 
the  manstrate.  We  consiaer  that  the  remand  waa  the 
Mt  of  the  magistrate,  not  of  the  defendant;  and,  there- 
fin^  the  two  causes  of  damage  wen  improperly  blended 
tosether^JKHfe  aiflt>A>to  *. 

HILARY  TERM. 
Rbo.  «.  ToTKES. — Jan,  20. 
■Wiere  a  Child  it  6omd  by  Indenttire  of  Apprnttiee$kip, 
tmder  Stat.  C6  Ow.  3,  c.  1S9,  to  a  Perton  rending 
wttAin  a  dij^erent  CcwUy  or  Jurisdiction  of  the  Ptaee 
from  thai  within  which  the  Place  by  the  OJkers  whereof 
McA  Child  is  bound  it  sUuaUy  the^llowance  of  the  In- 
-*  On  the  Moood  tnsl.  at  the  Sittings  after  Hilsfv  Term, 
1849,  the  jaiy  gave  a  verdkt  for  the  pUSatiff,  itaa^  lOUL 


dmhtf  hr  Tito  Jmstket  for  the  Cmtf  or 
wi^vMekthaPUKeisniiulewluninmkai 
mtendei  to  Mrs*  is  a  /mdid^  Ad,  and,  t 

(oupear  to  have  heem  dime  wilkia  ikeir  Ju.  

Upon  appeal  against  an  order  of  two  jutien  < 
county  of  Devon,  for  the  removal  of  Msn 
from  the  parish  of  Milton  Abbott  to  the  pa»L 
nes,  the  Court  of  quarter  seosions  confirmed  tbet 
subject  to  the  following  case : — The  retpoodati  i 
on,  and  proved,  the  birth  and  settlement  of  Uiepi 
in  the  parish  of  Totnes.  The  appdlant^  i 
ground  of  appeal,  alleged  the  subsequent  seitleM 
the  pauper  in  the  pariui  of  Milttm  iJilMrttjljInj 
service,  and  residence  as  a  pauper  apprentiet.  Ill 
pellants  gai%  in  evidence  an  order  ,of  two  jutii{ 
the  borough  ofTotnes,  purporting  to  be  nadeaadB 
by  virtne  of  otat. 86 Geo.  !Lc.  13»,  directing tbe a 
to  be  bound  to  Nicholas  Easterbnok,  in  the  jib| 
Holne,  in  the  county  of  Devon;  also  the  ' 
apprenticeship  execnted  by  the  dmrefai 
oveneera  of  Totnci.  In  the  nuw^  of  that  u 
wcare  the  following  allowanocs  jwtioM! 

"  We,  whose  names  are  herennder  written,  ju 
the  peace  fbr  tiie  said  county  and  psriih  sfoii 
(whereof  one  is  of  the  oporum),  do  content  and ! 
the  puttii^  forth  Mary  Blight,  a  poor  child  of  thj 
parish,  an  apprentice,  according  to  the  intein 
meaning  of  this  indenture.  ' 

"  JoHK  Toms,  Mayor. 
«  Will.  Elfobd,  Keeorfa 

"Devon,!    We,  two  of  his  Majesty's  jufitiw ol 
to  wit.  J  peace  for  the  county  of  Devon,  do  ^ 
^ve  our  consent  and  allowance  to  the  esecatim  w 
mdenture,  and  binding  accordingly. 
"As  witness  our  hands  this  2ud  Novembt^lSS^ 

"  Geo.  p.  Awns 
"  K.  H.  Frocoi- 

Tbe  execution  of  these  several  inat^UIHnt^  tbe 
vice  of  Mary  Blight  under  this  indentsrev  andhtr  \ 
denoe  in  Milton  Abbott  were  duly  proT*d.  Tlw  « 
lants  also  proved  that  a  notice  oF  the  intdUM  hm 
pursuant  to  56  Geo.  3,  c.  139,  s.  2,  is  'W*''*.^!' 
to  the  overseers  of  Holne,  (tbe  pariah  J 
pauper  was  bound),  was  served  upon  ««w 
seers  of  that  parish.   Totnes  is  a  bonragn, 
meaningof  the  3  &  4  WiU. 4.  o.  63, s. a  It"" 
jected  on  the  part  of  the  respondents,  fint,  tuu 
order  forbindingand  the  indenture,  in  this  oKiQ"^ 
c«nply  with  sect.  3  of  3  &  4  WiU.  4,  c  63,  the 
which  on  as  follows:—"  And  whereaa  it  w  wpj 
that  justices  of  the  peace  in  every  o'y'.^'?^ 
town  oorporato  should  have  concurrent  junjicuc^ 
county  ma^tratesin  apprenticing  any  chiW  or  CJU* 
within  the  limits  of  suoh  city,  borouBli,  w*^*"^ 
rate:  be  it  thetefore  enacted,  that,  "^"fyS 
pasung  of  this  act,  every  indenture,  far 
pariah  apprenticea  within  any  city,  tx"*"**?'^-. 
oorporato,  aholl  be  allowed  by  Jf 
one  of  auoh  justices  acting  for  wd  ■■^L  Z 
county,  and  the  other  of  snob  joiticea 


on  bdhalf  of  the  dty,  bowugt.  «  tovn 
within  the  Umits  of  which  the  diUd  be  booo 
and  that  the  directions  of  the  section  ?r7| 
lowed  in  the  allowing  of  thu  indenture. 
the  jurisdiction  of  the  county  justioee  *"*Tj-f 
indenture  did  not  sufficiently  appear  on  tb*  ^ 
allowance,  the  allowance  not  purporting ^ 
made  within  the  county  of  Devon.  The  «»«^  j 
firmed  the  order  of  removal,  subject  to  of  I 

Court  of  Queen's  Bench  ahaU  decide  in  »«^. 
reapondents,  the  order  of  seaaioDa  to  be  »™"r^  'jj, 
favour  of  the  appellants,  the  order  of  ««»^ 

quashed.   The  caae  waa  argued  by   ,  .         j  | 
Qwworf  and  itoiB^  in  support  of  the  otfg 
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av—FiiSt,  npoD  the  troe  eonstraetion  of  sect.  3  of 
J&4  Will.  4,  e.  63,  oombiaed  withstat.  MGeo.3, 
^  tken  oi^t  to  hsve  been  an  order'  to  bind  by 
jns^oe  and  one  boroog^  jnatie^  as  well  m 
jt  hf  tbem,  though  the  terms  of  the  fbnner 
to  toe  alio  wan  ce  only.   The  joBtkes  who 
nKkntnre  mast  be  the  same  as  those  who 
Rdtt  for  brnding.   (Seff.  t.  AtUurtoUt  10 
Suppose  •  child  in  Tobies  is  bound  to  a 
IfeTotDci,  then  is  no  reason  why  a  connty  jua- 
H'latCTfere  to  dlow  it.   If  it  m  said  that  the 
4  Will.  4,  c.  63,  does  not  affect  the  proTisions 
BB  Geo.  3^  e.  139,  as  far  as  the  order  u  con- 
,WtttitoDe  eonnty  justice  mast  allow — in  that 
jsltieea  would  'interfere,  which  cannot  hare 
;  nd  itat.  3  &  4  Will.  4,  c.  63,  merely 
Ikt  tkoe  Adl  ba  concurrent  jarisdlction. 
r,A(iBimneewaaajndidal  act,  and  it  ought 
rftrt  it  «M  done  by  tne  jostieas  of  the  connty 
■  lotdfinhsof  thdr  jorisdietioD.  This  af- 
is  Dot  Ekx  s  certificate  by  jtistieea  of  their 
itm  t  jndieii]  act.   (Second  objection  in  lUa. 
'  dk,lJJnr.95).   If  the  allowance  is  the  only 
jarien,  it  is  a  judicial  act.   (Stx  ▼.  Bam- 
K,31B.380;        v.  Atatrty^e  H.  ScS. 
t  Jfi&^2B.  &  Ad.  578).  [  ff^ightman,  J.— 
^aJetU.  56  Geo.  3,  e.  139,  a  child  is  boond 
aijifatat  jurisdiction  to  that  of  the  jnsticea 
k  tkt  Oder,  must  the  other  justices  join  in 
thoiirtl  Suppose  the  binding  of  a  child  in 
1  In  Daiham ;  a  connty  justice  and  a  bo- 
tcbU  order,  and  two  JnstleM  of  Durham 
mm;  and  in  Uut  eaae  the  aUowanee  ia  th«  only 
tke  litt&  jttgtico,  and  it  is  a  jadicial  act. 
'     *od  rarria^B,  contra.— The  atst  3  ft  4 
^  a,  ipplies  only  where  the  ehUA  la  to  asm 
■i^  [PoRatMt,  J. — It  is  not  neeessary  to 
fat  p«Bt.  The  justices  did  not  roeao  to 
w^m^r  tiiat  act.   But  can  it  be  sup- 
~    Ait.WGeo.3,  c.  13e?]   Aasnming  that 
■K  b  u  act  in  which  the  jnsticea  bare  a 
it  ia  Bot  Deoesniy  that  it  should  state  all  the 
II  bUj  m  an  order  of  remoral.    J2ex  r. 
**"  (3  T.  R.  380)  was  decided  upon 
_«  SBr  e.  2,  which  nqotres  "the  assent  of 
*r  Oder  tiiat  statute  no  order  preceded 
'  toAiliinduw.  That  ease  does  not  decide 
"  uXS-*^^  ^  jnaticea  were  aetlnff  within 
^AiMetWL  Hie  eondnrion  of  the  judgment, 
T.  atMrtk,  (12  Jur.  M),  shewa,  that  it  was 
'«p«i  the  principle,  that,  tliough  if  may  be  a 
1^  it  ^  one  of  such  a  description  that,  if 
■i  iifeia  the  jurisdiction,  it  is  not  neceasary 
^■■Jippear  to  haTe  been  so  done.   No  dis- 
between  allowances  judicial  and  al- 
■■btaial.  [FFijrAMMm,  J.— The  judgment 
5  tint,  in  respect  of  a  certiiicate  tut  an 
■■iipmuance  of  an  ordtfr  for  binding,  "the 
ffftr  of  proTing  by  extrinsic  eridence  essen- 
|*>iex|maed  hi  the  writing,  may  be  exercised; 
^utfflf^fproval  is  peraonaltotne  magistrates 
>U«mler  for  binding,  tiie  place  when  Ae 
MgudqTearatobeimHutenal.**  PottMOB, 
'MBit  that  an  aUowanca  by  justioea  of  the 
^  *ithin  the  connty ;  and  what  distinc* 
^ween  an  allowance  and  the  making  of 
*^iWf?  The  one  is  as  mnch  a  judicial  act  as 
f^^fktmai^J. — Ton  mnst  contend  that  the  | 
^^vitD&v  need  not  npear  to  have  been  made 

J.*— This  case  is  entirely  distinguishable 
^^hr  Staiitfortk,  {12  Jqt.^).   That  was  a  case 


.  and  Ctdoridge,  J.,  were  la  the  Court 


in  which  the  pauper  waa  bound  as  apprentice  within 
one  uid  the  same  jurisdiction,  and  where  the  ju^eai 
bad  exercised  their  discretion  In  making  the  order. 
Tbey  had  done  all  matten  of  subetanee  which  thejr 
were  required  to  do;  they  bad  instituted  the  proper 
inqnlrieB  for  satisfying  them  that  the  order  ought  to  be 
made:  the  subsequent  allowance  of  the  indenture  by 
them  was  only  a  completion  of  the  transaction  in  form. 
I  do  not,  however,  mean  to  say  thai  U  was  not  compe- 
tent for  them  to  refuse  their  allowaace,  if,  upon  fnrther 
information  or  inquiries,  they  should  deem  it  ri^ht  to 
withhold  their  allowance;  but  in  the  great  majonty  of 
cases  they  would,  as  a  matter  of  course,  allow  the  in- 
denture, and  in  so  doing  they  would  can^  out  in  form 
that  which  they  had  already  decided  in  substance. 
The  preaent  case  is  very  different:  the  pauper  was 
bound  to  atrvB  in  a  parish  withont  the  borongh ;  and, 
thwefore,  in  another  jurisdiction  than  that  of  the  jna- 
ticea who  made  the  order.  In  such  a  case,  the  2iid 
section  <a  Stat.  56  Geo.  3,  c.  139,  oiacta,  that  the  In- 
denture iato  be  allowed  by  two  justices  of  the  county; 
and,  moreover,  proridee,  that  notice  shall  he  giren  to 
the  overseen  of  the  pai^  in  which  the  child  shall  be 
intended  to  serre,  before  any  justice,  for  the  county  or 
dist^ct  in  which  such  place  shall  be,  shall  allow  such 
indenture ;  and  snch  notice  shall  be  proved  before  such 
justice  sliall  sign  the  indenture: — it  is  strange  that 
the  word  is  in  the  singular  number.  What  Is  the 
purpose  of  the  notice  to  the  overseers?  They  are  not 
to  appear  before  the  justices  of  the  borough,  but  before 
the  justices  of  the  county,  to  make  their  objectiona.  if 
they  have  any.  Surely,  the  inquiiy  which  then  tuea 
place  must  be  a  judicial  one,  as  waa  decided  In  iZav  r. 
MiOt,  (2  B.  &  Adol.  678) ;  and  tiie  act  of  allowance  bv- 
the  second  set  of  justice^  under  snch  circumstance^  u 
the  same  in  substance  as  the  act  of  making  the  order 
by  the  first  set  of  justices.  It  was  almost  conceded, 
that  the  act  of  allowance  must,  in  &ct,  be  within  the 
jurisdiction;  but  it  was  sud  that  this  need  not  appear 
on  the  face  of  the  allowanee.  But  T  cannot  distinguish 
between  this  and  any  other  judicial  act;  and  we  nave 
repeatedly  decided^  that  it  is  not  enough  to  state  that 
the  justices  were  justices  for  the  county  or  plac^  and 
that  the  defect  cannot  be  supplied  by  extrinsic  evi- 
dence ;  and,  indeed,  in  this  case  there  is  no  such  evidence. 
In  Reg.  V.  Stam^iih.  (12  Jur.  96),  cases  were  referred 
to,  which,  at  flint  ■ight,  aflvrd  some  ground  for  the 
argnment  on  behalf  of  tile  appellants;  but  they  were  dl 
caaes  where  a  thiog  was  to  be  done  whidi  the  Ckiurt  hm 
taii  need  not  be  done  within  the  jurisdictimi.  In  Reg. 
V.  iSitein/orfA,  the  original  order  was  made  by  the  same 

i'ustices  who  made  the  aUowance:  in  the  present  case 
treat  the  allowance  as  equiv^ent  to  making  the  order; 
and  this  renders  it  quite  unneceesarv  to  consider  what 
is  the  right  construction  of  stat.  3  &  4  Will.  4,  C  6^ 
l>ecause  the  order  is  bad  under  stat.  56  Geo.  3,  e.  189^ 
under  which  this  order  was  clearly  made. 

WioHTifAK,  J.— The  general  rule  is,  that  where  a 
judicial  act  is  done  by  persons  having  a  limited  juris- 
diction, it  must  appear  to  have  been  done  within  the 

i'orisdiction.  It  is  contended,  that  the  aUowance  ofthe 
linding  in  this  case  is  no  more  a  judicial  aet  than  the 
allowanoa  of  a  bhiding  by  the  borough  justices  would  be, 
when  they  had  made  the  order;  and  Aw.  v.  Stainfortk 
(12  Jur.  95)  is  cited.  But  that  ease  Is  distinguishalde, 
beeanee  the  act  of  idlowance  In  this  case  is  ft  judical 
act.  Hie  question  was  properly  araued,  independently 
of  stat.  3  &  4  Will.  4,  c.6S,  as  if  it  had  arisen  solely 
under  stat.  56  Geo.  3,  c.  139;  and  the  justices  had 
made  the  allowance  under  sect:  2  of  the  latter  act.  The 
justices  who  made  the  order  profwra  to  make  it  under 
sect.  1  of  that  act.  With  respect  to  the  borough  justice^ 
Re<f.  V.  iS^nforth  shews,  that,  after  they  had  made  the 
onier,  the  rest  of  their  duty  would  be  nmply  ministe- 
rial; hal^withreapaettotheconn^  jnatice^whowow 
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BO  mtUm  to  the  nuking  of  the  order,  they  can  only 
mace  the  allowuoe  after  uotioe  to  tiie  pariah  offioers  of 
the  place  into  which  the  ehiU  ia  to  be  htmni ;  and  If  they 
appear  iMfore  the  josticea^  it  mast  be  witbtn  the  county; 
ana,  the  allowance  b^ng  a  judicial  act,  it  mast,  accord- 


ing to  the  general  role,  appear  to  have  been  made  by 
them  within  their  Jorieoieuon.— ^  ~ 


Bw.  9.  Tbe  Chuhohwaudbbs  ahd  OrxBBBnts  of  Loho- 
WOOD.— Jim.  30, 

l^at*.  7  il)  8  Geo.  4,  e.  hcsxht  and  8^9  Fid.  e.  Ixx^  em- 
powered  CommiuUmerM  to  conHnkt  7W  Reeerooir*  m 
ike  Tomuhip  of  X.,  One  for  tie  Suppfy  of  Water  to 
the  Town  of  Budderefield,  the  other  to  prevent  Injun/ 
to  certain  Millovmere  in  L..  who  had  Right*  in  tM 
Water  intended  to  be  diverted  fir  the  Use  ^the  Inha- 
bitants of  ffuddere/idd.  Bjf  Seel.  81  of  Stat.  7  4;  8 
Oeo.  4,  e.  Ixxxiv,  which  regulated  the  Ratea  at  which 
Water  was  to  be  supplied^  the  Coamistionere  were  not 
abided  to  furnish  such  St^ppfy  to  anv  Inhabitant 
for  lest  than  12e.  in  any  One  Year.  By  Sect.  88,  in 
ease  of  Fire  within  the  Town  or  Neighbourhood  of 

.  Huddersfieldj  the  Water  wag  to  be  used  wuhout  any 
Satisfaction  being  made  for  it.  By  Sat.  73,  the  Monty 
raised  ^  the  OmunissiMers  was  to  be  agp^ed  in  making 
and  wuUntaining  the  Reservoirs  ana  WaUr-works. 
^  Sect.  7^tWhm  ai^  Surplus  arose,  the  Water-rates 
were  to  he  reduee^  so  ihot  the  Proceeds  should  only 
wtor  the  ciarent  J^cpenses  attending  the  Execution  of 

.  the  Powers  of  the  Act.  The  Ommistioners  constructed 
the  ReservMTS  and  Water-workSy  and  ap^ied  the 
Water-rates  in  pursuance  ofthote  StatwUi.  The  Mill- 
owners  had  never  paid  aiyr  RaU  or  Oonsideretion  to 
the  Coounissioiurs  m  reqtsct  of  the  Ceu^tensaiiou  Re- 
servoir, 

Seldy  that  the  Commissioners  were  liable  to  Poor-rate  in 
L,  fyr  the  Reservoirs  and  Apparatus  in  that  Town' 
ship. 

On  ajppeal  at  the  October  Quarter  Sesnone,  holden  at 
Leeds,  m  and  for  the  West  Biding  of  Yorkshire,  a.  d. 
184^  by  the  comminioners  of  the  Huddetsfield  Water- 
works, against  a  rate  made  for  the  relief  of  the  poor  of 
tbe  township  of  Longwood,  in  the  parish  of  Hudders- 
field,  in  the  aUd  riding,  in  which  thesud  eommisrioners 
were  rated  aa  the  oecn^rs  of  land  in  that  townahip, 
the  sessions  allowed  the  ^peal,  and  amended  the  said 
rate,  by  abiking  out  the  asscasment  npon  the  aaid  com- 
mianooers,  subject  to  the  opinion  of  this  Court  upon 
the  following  case.  The  said  commissioners  are  oc- 
cupiers of  the  above-mentioned  land,  which  was  pur- 
chased under  stat.  7  &  8  Geo.  A,  c.  Ixxxiv,  (beal 
and  personal,  public),  intituled  "  An  Act  for  supply- 
ing with  Water  the  Town  and  Neighbourhood  of 
Hnddersfield,  in  the  West  lUding  of  the  County  of 
York/'  This  act  and  also  another  act,  etat.  8  &  9 
Tiot.  c.  Ixx,  (local  and  personal,  public),  intituled  **  An 
Act  to  alter,  enlarge,  and  amend  u  Act  for  supplying 
with  Water  the  Town  and- Neighbourhood  of  Hudders- 
fid^  in  the  Weat  Biding  of  tlwConntv  of  York,**  ue 
to  aoeompany  and  to  be  eonridered  to  rorm  part  of  the 
present  case.  The  Conrt  of  Q,narter  Seasons  have 
ibund  the  following  fiwta:— After  the  passing  of  the 

7  &  8  Geo.  4,  and  before  the  passing  of  the  said  act, 

8  &  9  Vict^  two  reservoirs,  one  for  the  supply  of 
water  to  the  town  of  Hudderafield,  and  the  other  aa 
a  compensation  reservoir  to  prevent  injury  to  cer- 
tain owners  and  occupiers  of  mills  in  Longwood,  were 
constructed  on  the  part  of  the  said  land  so  purchased 
•nd  occupied  by  the  s^d  commissioners,  of  the  di- 
mentions,  in  the  manner,  under  the  powers  and  jirovi- 
rions,  and  subject  to  the  conditions  and  restrictions 
contained  in  the  7  &  8  Geo.  4,  and  which  said  two  re- 
aervoin  have  respectively  been  need  ever  since  their 
omatnwtion  until  the  paaring  of  the  abovo-mentiimed 


act  of  8  &  9  Tict,  in  manner,  and  subject  to 
ditiona  and  reatnctimu,  and  in  strict  coidbnri 
the  providona  mentioned  and  contained  hi  tha  ■ 
7  &  8  Geo.  4;  and  unoe  the  paaeing     the  act 
Vict.,  in  manner,  and  subject  to  the  conditionii 
Btriotions,  and  in  strict  conformity  with  the  pm 
mentioned  and  contained  in  both  the  abore-mti 
statutes,  as  far  as  the  same  reQ>ectively  wen  i 
ble.  The  commisrionen  appointed  under  the  ab 
have  borrowed,  under  the  powers  thereby  gimt 
money,  amounting  to  20,000/.,  and  nan  Iw 
pipes  and  other  conveniences  for  conveyincv 
the  township  of  Huddersfield,  by  means  of  i 
constant  and  ample  aapply  of  water  has  ben, 
provided  under  the  aaid  acta  to  the  tomAi 
conuniarioners  have  received  the  rent%  iriuch, 
said  aet^  they  have  been  frona  time  to  time  ea\ 
demand  for  each  supply  of  water  to  the  tovu 
Huddersfield ;  and  the  commissioners  have  fa 
to  time  applied  the  rente  so  received  to  the  par 
the  aaid  acta,  and  tiie  aud  water-rents  have  b 
duced  by  the  commiadoners  to  one  half  the  i 
which  was  originally  charged  by  them  for  inch 
of  water,  by  authority  of  their  aaid  act^  to  t 
township  of  Huddersfield.    The  compensatiwi  i 
which  were  inserted  in  the  said  acts  to  prerent  a 
to  individual  ownersand  occupiers  of  mills  in  iMfl 
have  been  stricUy  observed  and  fulfilled  bj  tbecoa 
sioners,  and  the  compensation  reservoir  UMoeen  t 
by  them  aa  aforeaaid,  for  the  exclunve  use  of  tb* 
ownen  and  oeeunierf  of  mill  property  ui 
and  haa  been  uaeid  by  them  accordmrijr  on  put* 
land  for  the  occupation  of  which  the  comiaaM 
are  now  sought  to  be  rated,  by  which  the  bw  i 
property  and  the  said  mill-ownais  have  been  proto 
from  injury.  The  said  mill-owners,  obtrimnjw«e 
deriving  benefit  from  the  aud  compensation  n^sr 
do  not  pay,  nor  have  they  ever  paid,  any  rent  or » 
deration,  in  money  or  otherwise,  to  tbe 
sioners.    Everything  required  to  be  done,  obwrrt 
performed  by  the  said  commiasionen,  by  the  iborc  i 
of  Parliament  or  either  of  them,  either  for  the  iwtf 
tion  of  the  rights  of  the  inhabitanU  of  Ifiop^ 
other  parties  mentioned  in  the  said  arte,  or ««« 
them,  or  for  any  other  purpose  whatwjeTer,  w»  » 
done,  observed,  and  pwformed  by  the  Bwdcommus 
en.  The  worke  bimg  no  water  to  UiB%yf>^ 
they  detam  water  in  that  township  in  wtn»r, 
the  supply  of  water  to  Longwood  hsa  "O*"^^ 
rupted  since  the  passing  of  the  above  «'V>'.«r 
of  them.   The  said  owners  of  miU  property  m  w 
wood  have  been  benefited  by  the  worts  made  "maw 
said  acts.    Upon  this  state  of  facts  the  •ppe"*^^ 
mitted  that  the  said  commissioners  were  not  w" 
be  rated  in  respect  of  the  hmd  occupied  by 
aforesaid,  under  the  said  acts;  and  the  C<""*."^ 
Sessions  thereupon  allowed  the  appeal,  wa^^ , 


were  liable  to  be  rated  &r  tiie  land  so  o«™^'*JJlf 
aa  afoKsaid,  then  the  order  of  jo«tiee»  to  be  connn. 
and  the  order  of  aesaions  to  be  q""f*^J  K.„«le 
Conrt  shall  be  of  a  contrary  opinion,  Uwa  taeo^ 
sessions  is  to  be  confirmed.  The  case  wai  «P" 
Trinity  Term*,  1848,  by  ^  .  „J«-ofi 

Parity  uni  Overend,  in  aupport  of  the  wh 
sions.-The  stat  7  &  8  WiU.  4,  c.  IwoVJ^'Ii 
the  works  of  the  commissioners  *^F*  J^JJTnpijT 
maintained,  provides  for  a  public  object--tne»rt^ 
water  to  the  inhabitants  of  the  townriiiI^»  "'^^-| 
field ;  and  the  benefit  is  not  derived  exclii«wv^ 


•  Jane  8,  befoie  Lord  Daamso,  C.  J..  W*** 
ridge,  and  Erie,  ii. 
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that  township,  but  by  all  those  who 
m  s  market-town,  and  make  use  of  the 
ing  to  it ;  uid,  therefore,  the  case  falls 
Seultoatm,  (USnt^  40).  By  the  proviBo 
.,  21,  tht  esMikiMlDMn  an  nqnind  to 


iamlf'ftvahr  st  the  tpringi  whence 
....  be  ilitihiiT;»ili«t  th^msrbe  en- 
i^penons  TeMtting  thereto  for  aom^io  par- 
rvaUtinffcatdeu  heretofore.  By  sect.  22, 
rislo  be  formed  by  the  commissioners  for 
;Tith  water  the  owners  of  mills  situate  upon 
Bi  fed  by  those  sprinp^?;  and  by  sect.  25,  the 
Ithfinlialitants  of  Jjonswooi-i  and  the  ad  joininir 
itothe  Headwell  Spring  is  rt'served.    By  sect. 
lOBBBODers  have  not  a  discretion  as  to  sup- 
lialwintaiits  with  water,  but  are  bound  to  do  so, 
ipiultT,if  theycan  grant  such  supply  without 
Itkflipply  to  their  other  tenants.   By  sect. 
Rrfmnthin  the  town  or  neUibonrhood, 
■htohwd  without  aoyMlWMtla&  being 
_  ByMet-Tt^tiwinoiMyruaedbytheconimis- 
wu,U  TiAwoftheaet,  iito  Mapplied  fninaking  and 
-aSjtfbai^  'iit  reserroin  and  water-works  and  other 
^  'i^^9*^   the  act ;  and  by  sect.  74,  when  any 
*^j'WpiiWB,lhewst«r-ients  shall  be  reduced,  so  that 
W|MeEi  iktwf  shall  only  cover  the  current  ex- 
- '  Jrtferta&stlie  execution  of  the  powers  of  the  act. 
BiiXiif'tiLS&  aVict.  c.  Ixx,  directs  the  applica- 
ffionies  raised  under  that  or  the  precedinjj 
■  4e  stmt  manner  as  sect.  73  of  stnt.  7  &  8 
•  ^  c  Izxzir,  without  providing  for  any  surplus. 
"  camnuBOMn  are  empowered  to  levy  tolls  or 
oAr  a  kal  ict,  which  are  to  be  applied  to 
poe  porpoeec,     tolh  or  ntes  are  not  rateable  to 
ftaw»r-nt«.  [Ba  y.  Th  CbmmMmen  of  SOler'a 
U*  STtw,  4  T.  R.  730;  SeM  v.  The  InMitOHit 
«JWJ<"B.&C.61).   la  Bex  T.  The  T^ees 
V  *«  «w  Wcawr  Natigation,  (7  B.  &  C.  70,  n.), 
*w»  t^  arplu?  tdlls  of  a  navigation  were  directed 
I  ■    *  ■*?  ^  firiiament  to  be  expended  in  repair- 
I  ^tJP^  Wga  and  highways,  it  was  held,  that 
JJg^^ejMt  rateable  to  the" relief  of  the  poor; 

laewi  thtt  it  is  a  public  purpose  if  a  large  body 
» twcattnity,  or  a  large  number  of  persons,  are 
t;  sni  in  that  case,  as  in  this,  there  was  a 
to  WioT  money  on  mortgage.    In  Rex  v.  The 
Jj^f'ligMing  Beverley,  (6  Ado].  &  EU. 
Ktriy  approximates  to  this  case,  the 
**(bM  wbb  in  the  same  ])ari8h,  bat  the 
'  J'^'ceM  also  upon  the  lighting     the  town 
H«WfcpDip(»e.  It  makes  no  difFerence  in  the 
itteaptioo  that  Longwood  is  out  of  the  town- 
I  HBiiirfdd.  {Reg.  v.  The  Me^  of  Liver- 
JJ^  3  -WL4  Ell.  435,  441 ;  Reg.  v.  Exmrnster,  12 
(ifdu   ■       '^Pi*™'*'!*  of  a  union,  as  occupiers 
ifcnuonwwkhoase,  are  rateable,  because  they  are 
^^JW,  iad  have  an  interest  in  some  parish  of  the 
™*  (TitGaardiaru  of  the  Bristol  Poor  v.  JVait, 
^«-&Ell.];  Re<,.y,  jya/lv!(jford,\n  A(\o].  Ik  Ell, 
r'lJJ^'W).  In  /?.■?.  V.  Ba.icork  and  Olhcr.-;  (  Trus- 
JJl'w'w  MaTkei),{& Q.  B.  787  ;  9  Jur.  250),  the 
vat  most  the  inhabitant*,  of  certain  parishes 
^X^nnemied  in  the  benefit,  direct  or  indirect, 
^J'*Ppl'«tioii  of  the  fandsprodnced.  [He  also 
Jifrjporof       RtgU  V.  HtnltM,  6  Bine.  91  ;  S. 
>"'mr,3B.&AdeL77;  8  BU^^K.  &,  680 ;  2  CI. 
^ '»i  ■-  and  the  ■^nom^'Smuni  riA^pintia,  2 


and  the  ■imnt^'Smtnt  riJbp^  2 

-fc*"*"^  Pickerintf,  contra. — It  is  not  sufficient  to 
^■■wnmiKioners  to  exemption  from  the  poor-rate, 
jjj"**  ""f  the  purposes  are  public,  or  that  a  local 
{T]^J»reintere8ted.  Tlie  preamble  of  sfat.  7  & 
p'-'.wxiy,  shews  the  object  of  tho  act  to  be 
V  «ith  water  "  the  inhabitants  of  the  town  and 
rfHiHn<ili,  :iritMft  Ae  township 


and  pariah  of  Hnddeisfield.*'  The  oannniMtonen  am 
not  required  to  afford  a  public  supply  of  water,  nor  ft 
gratuitous  supply  to  any.  By  sect.  81,  whlen  girea 
the  rates  at  which  water  is  to  be  anp^ed,  they  are  not 
obliged  to  furnish  such  supply  to  any  inhabitant  or 
occupier  for  less  than  125.  in  any  one  year.  The  only 
purpose  which  is  public  is  the  supply  of  water  in 
case  of  fire.  In  Ilex  v.  TJie  Commissioners  for  Light- 
ing Beverley,  ((i  Adol.  &  Ell.  G-1.5),  the  object  of  the 
first  act  (48  Geo.  3,  c.  Ixxxvii)  was  altogether  public, 
and  the  expense  of  the  works  was  to  be  paid  by  ft  pub- 
lic rate  upon  all  the  tenants  and  occupiers  of  houses. 
Here  a  select  class  is  to  be  benefited.  By  sect.  7  of  the 
second  act,  ((»  Geo.  4,  c.  cxxxviii),  the  commiasioners 
were  empowered  to  let  out  or  grant  to  any  private  pttr- 
sons  any  light  or  homer,  but  only  after  anffidBBuy 
lighting  the  public  atreeU.  Bat,  fiuther,  a  prineipal 
ground  of  the  judgment  in  that  ease  was,  that  ereiTthuig 
was  in  tiie  same  paridi.  In  Jiex  v.  Satleoates,  (12  East, 
40),  the  commisnoners  received  no  tolls,  and  had  no  fund 
to  administer:  that  case  would  he  applicable,  if  at  all, 
to  the  compensation  reservoir  intended  for  the  benefit  of 
the  mill-owners.  The  circumstance  of  there  being  a 
surplus  is  not  the  distinguishing  point:  the  question 
is,  whether  the  rates  are  to  be  apjilied  to  a  public  or 
charitable  purpose.  (Re<j.  v.  >'>t.  George  the  Martyr, 
Soiahwarl;  11  Jur.  908,  971).  In  this  case  there  is  a 
benefit  onlv  to  a  portion  of  the  inhabitants  of  the  parish 
of  Huddersfield,  viz.  those  residing  within  the  township 
of  Huddersfield  ;  and  the  ultimate  purposes  are  not  pah- 
lic.  (Beg.  v.  The Blaekfiriare Br^e  Gompanvy  9  Adok 
&  EU.  828;  Bm.  t.  Badeoei  and  Others  (  Trustees  of 
Tamm  Market),  6  ft.  B.  Rep.  787,  799;  9  Jur.  2.W, 
254;         T.  The  Guardians  of  the  Wallingford  Unutn, 

10  Adol.  &  Ell.  259;  3  Jur.  750).  Here,  also,  the 
commissioners,  having  a  power  to  borrow  money  upon 
mortgage,  are  trustees  for  the  mortgagee^  and  are  as 
much  rateable  as  the  mortgagees  in  possession  would  be. 
(Reg.  V.  The  Trustees  of  Great  Dunr- street  lii'ad,  6 
Adol.  ^:  I-:iI.n92,  700).  [They  referred  to  stat.  4  &  6 
Vict.  c.  4H.  ]  *  "w^- 

Lord  I)i:nman,  C.  J.,  now  delivered  the  judgment  of 
the  Court.— 'i  lie  .jiiestion  is,  whether  the  reservoirs  and 
premises  occupied  in  Longwood,  for  the  purpose  of  sup- 
plying water  to  eertun  premises  in  the  township  d 
Huddersfield,  are  exempted  from  rateability,  on  th* 
gronnd  tliat  the  occapten  are  merely  trustees  for  the 
public 

As  the  statutes  firam  which  the  commissioners  de- 
rive  their  right  of  occupation  do  not  allow  to  them  any 
individaal  profit  or  benefit,  there  is  the  semblance  of  a 
gronnd  for  claiming  this  exemption;  but  when  the 
purposes  are  considered  for  which  those  statutes  were 
obtained,  this  semblance  disappears,  (iiid  tlie  property  is 
found  to  be  rateable.  The  main  iJiirjiobe  is  tlie  supply 
of  water  to  that  portion  of  the  inhaliitants  of  a  particu- 
lar township  that  will  pay  not  less  tlian  Ms.  per  annum 
for  it.  A  furtlier  pur|)ose  is  the  prevention  of  fire  in 
the  same  township,  the  benefit  from  which  is  confined 
princip^lv  to  the  ownera  of  combustible  property 
therein.  'There  are  no  decisions,  that  puruoses  analo<- 
gous  to  these  are  pnblio;  and  Big.  v.  Badcock  CTnu- 
tees  of  Tamaon  UartetJ  (0  ft.  B.  Rep.  787;  fl  Jar, 
260)  is  a  decision  to  the  contrary.  If  private  speca- 
lators  had  invested  capital  for  the  supply  of  water  at  a 
profit,  and  had  so  become  the  occupiers  of  the  premises 
in  question  in  Longwood,  they  would  have  tieen  rate- 
able;  (Ret;.  V.  The  IiihabiiaJits  of  Mik-cml  Old  Toimi^ 

11  Jur.  98H) ;  and  the  money  paid  for  the  rate  would  be 
part  of  the  cost  of  the  supply,  and  would  fall  on  the  con- 
sumer. The  private  acts  eiiiil.le  a  portion  of  the  inhabit- 
ants, by  commissioners,  to  ohtain  tlie  supply  without  the 
intervention  of  a  water  company  ;  but,  as  far  as  respects 
the  rights  of  other  townships,  this  portion  of  the  mbar 
bitanti^  by  their  commissioneis,  stuidin  the  poidtioDOl 
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an  otdinMy  water  company,  and  hare  no  greater  right 
to  exempt  from  rateability  a  poitian  of  land  hi  Long- 
wood,  and  BO  to  obtain  wsAer  at  a  lea  ooat*  than  andi  a 
company  would  hare  had. 

One  of  the  reservoirs  prorides  water  for  the  mills 
that  bad  righte  in  the  water  intended  to  be  diwted  for 
the  nse  of  the  inhaWtaart^  mA  it  is  mii  to  j'uHd  no 
profit,  as  the  miU-ownem  pay  nothing;  bat  it  is  in 
naUty  part  of  the  appwatns  tot  obtainmg  the  eopply. 
The  mill-ownm  haa  rights  in  the  springs  which  were 
wmted  for  the  honeee ;  and  the  parefaaae  m  thoae  righte, 
or  compensation  for  invading  them,  becomes  part  of  the 
cost  of  the  fringe  themselves.  The  OMnpnuation  is 
nude  by  forming  the  reeervoir  in  qneatioB  in  Long*- 
wood,  and  that  township  has  a  right  to  rate  soch  re- 
servoir, tocher  with  the  nst  of  the  apparatus  in  tliat 
towntAiip  indirectly  oontribnUng  to  produce  the  value 
aiMng  from  a  eapply  of  water  at  the  habitaUons  of  the 
consumers  i  and  ueamoantof  this  rate  ^so  ou^dit  ulti- 
mately to  come  from  sMb  oaummon^  in  the  pnoa  they 
pay  ftw  the  water. 

Tbereftii!<^  the  oider  of  aeaiioDa  must  be  qandied, 
aad  Ae  ori^nal  rate  be  oonflraieil^— Onlir  «f  trnhm 


BAIL  COURT^HiCBAKtHAB  Tum. 
Dom  4.  Pimns  «.  Viuus  and  Otiim— JVbv;  16  and  2a 

.^MmX— CbHMtf  RtiU^R.t  H.  7%  1  F»rt.,  Practice 
Wtdtr, 

lie  D^miUitf*  Attomar  m  ^f§etmmt  Mivera  Con- 
am  BmUf  wUhota  ki»  StgrntOtm  aUa«k*i^  it  it  a 
AW^,  amd  t^Zmor^tht  PlmmtW  m  mtUM  to 
1^  Juigmmt  agakut  ti«  oaami  J^eetor,  mtmtk- 
ttmtUng  an  Appmrmtt  hai  bom  duigf  mttred. 

This  was  a  mle,  calling  on  Oie  lessor  of  the  pl^ntlff 
to  riiew  caase  why  the  jodgment,  ngned  against  the 
oasnal  ejector,  and  all  Babeequent  proeeedtngs,  shoold 
not-be  set  ande.  The  facto  appeared  to  be  as  fbUowa : 
-•After  serrice  of  the  dedazatmi  In  cgeetment,  whieh 
waaeflbeted  in  the  usaal  way,  an  appearance  was  en- 
tered by  the  landlord  of  the  premises  sought  to  be  re> 
covered.  The  attorney  for  the  defendant  then  deli- 
vwed  a  copy  of  the  consmt  rule,  with  the  plea,  to  the 
attorn^  for  the  lessor  of  the  plaintlflT,  instead  of  the 
original  consent  rale,  ngned  by  himself.  The  attorn^ 
for  the  lessor  of  the  plMntiff  treated  this  as  a  nullity, 
and  Allied  ndgment  agtunst  the  casaal  elector;  upon 
which  a  writ  of  possession  issued,  wheranpon  th«  pre- 
BMrt  mlo  was  obtained ;  ^afaut  whieh, 

Lmk  and  Prmik$  now  (2M  Kovemher)  showed 
eanas^The  only  queatton  here  is,  whathar  w  not  the 
cOBSMit  rule  is  a  nullity.  The  defondant  must,  aeoord- 
ing  to  tbit  piaetioe,  as  altM«d  by  th«  recent  mie  of 
H.  T.,  1  Tiot.,  {I.  B.^  in  aU  eases,  deliver  the  con- 
sent rule,  properly  dgwd,  to  the  attorney  for  the  lessw 
of  the  plaintiff;  if  not  so  delivered,  it  is  clearly  a  nul- 
litr.  It  is  the  only  mode  in  which  the  real  putiee  are 
anbetituted  for  the  fietiUona  phtintiff  and  defendant.  If 
there  is  no  consent  rule,  the  plea  and  apipearance  foil  to 
the  groubd.  It  is  only  by  means  of  the  consent  rule 
that  a  phdntlff  can  get  his  ooeta ;  if  the  pbiintiff  has  not 
a  consent  mlc,  bo  may  be  ^aead  in  a  fflfliealty  on  the 


*  R.,H.  T..  1  Vict.Q.  B.,efterreoidiig,  that, "  bytiieprae- 
ticaof  tbUCoortiiBBUactiont  of  ejeotnieiit.itLi  necewtrj  that 
the  pka  and  oonaent  mIe  sboold  be  filed  at  the  chanbcrB  of 
one  of  the  jndgta  of  the  sane  coart,"  order*,  **  that,  from  and 
after  the  last  day  of  this  presa&t  term,  the  said  pradiee  be  dis. 
ooatianed ;  and,  la  all  aodi  actions,  ttte  plea,  mh  ttte  eonsent 
ndeaoneied  diereto.  be  deUvered  ia  like  manner  as  ideas  la 
oOmt  actions,  the  defendant's  appeeraaee  briut  first  entered 
wia  the  proper  ofleer,  BB  hsntoAm." 


trid.  In  Do*  d.  BurmAam  v.  £«p«r,  (13  Hat  ft 
688),  where  the  plaintiff  delivered  a  replKationta 
fMidant*s  plea  without  the  consent  rale,  wtith, 


fact,  had  not  been  drawn,  up,  the  Coflat  wt  

replication  as  irregolAT.  2>eod.  Jiqiray  v.  jjwyj 
B.416)  isadeeiuontotha  samoefieet.  Tke|a 
alwaya  has  haeB  ftnr  tlia  defondan^s  attoiaejii 
the  oonaent  rule,  and  than  taha  it  te  the  kbita^ 
marka  the  ^pearmwo  of  the  d^ndant  od  theta 
rule;  bo  tln^  in  £act,  without  this,  the  appm 
a  nullity.   It  is  evidoit,  on  prindple,  that  w>« 
titled  to  sign  jndgment  in  d^uilt  of  the  Mri 
enteriiw  into  the  ciMaaent  rule.   The  foimoftti 
sent  r^  would  donfirm  thia  statement  Aftvi 
fying  what  shall  be  dona,  it  goeaon  to  state,  "itti 
let  judgment  be  entered  for  the  pbiattff  api 
now  defondant,  Biohard  Roe,  by  deftuH:"  (he 
ing  into  which  is  a  ocMidiCioo  paeeedsnt  to  th« 
dnUd.  When  a  defendant  attempted  to  id 
right  of  entry  to  dig  fivr  minea,  thoCoart  faeU 
sent  rule  insufficient.  (Doe     Sari  FalmtM  r 
torn,  4  Dovri.  P.  C.  700).   So,  where  the  di 
traated  fimr  aetiona  aa  one  hi  tbo  consent  rule,  {m 
i^MMrfT.  Roe,  7  DowL  P.  C.71%  theMfl 
mle,  net  faititM  in  tho  eanea,  wia  deelsMd  aV 
plea  properiyintitled),  the  planitiffbaviBg  signed^ 

mentl  the  Coort  refUsed  to  set  it  aside  »  >n^' 
(I>oed.HmtckomteY.  Boey2D.&h,M).  Tha^ 
tion  is,  ir  it  an  imgnlaiity  or  a  ntrility  t  «  iJJ 
mtttad  it  is  olearly  a  nullity,  snd  titenficne  ^'"9 
the  pluntift  waa  juatifiod  in  the  ooume  pnrsae*  B 
being  a  reguhu-  judgmant,  ia  a  oaae  ia  which  JtW, 
wUl  not  grant  any  mdulgewje,  bat  toa»e  the  Mam 
to  h«  remedy  by  ejactmeni,  if  he  has  any  ^ 
MomlttffH  Gkambon  and  *wit^-™i!l 
ment  signed  waa  dearly  irregular.  Btea 
to  ha  a«aaa  in  which  judnnent  might  have 
tbeleBSorof  tho  plalntfiF  waa  hound  to  ceM  to* 
cottH  ia  tha  fimtfaiBlance'to  obtoto  iBsw  todrt 

SfaH»the  New  Bnla  of  Court.  R.,  H.  T., 
pearanoe  may  be  entered  at  the  Maetor-i  (m  ^ 
the  oonaent  mle.  So  soon  aa  that  irdwft  .tiwg 
ant  is  in  oouH;  therefore,  tho  leaser  fl< 
would  not  be  entitled  to  judgment  ip»TT!^ 
e}eotor.  VPaUeeoH,  J.-I  do  not  see  Wit^  J*' 
f£«d  toiltomthepraotioa,  ew!opt.uist«rf.et«y 

plea  and  consent  rule  at  the  el»™*»^**  "S^tVi 
IS  deUvared  to  the  oppoaite  potr.i  wf^^rj^ 
doubt  the  same,  but  the  practice  u  diftren*  atwp- 
The  casB  of  W  d.  &«rnim  r.  Leeer,  'SiJSfim 
poaito  side,  iaclesriy  distingoishaWfc  Thw«tM  " 
^plaintilFddivMd  the  «ld»«*»5'"'^ijbl 
a  copy  of  tha  oonaent  mle,  vrfS^hiJ  ""^i^taS 
dmi^  up ;  hot  even  that  was  hdd  to  be  aa  iir^ 


a  new  trial  had  been  obtoined  by  "^""jyiXS 
the  reeard,  "P?- T?^^  P>rl.?5^iii^ 


for  the  attorney  for  the  leeeer  of  the  Pj«^.„;aj, 
searched  for  thi  appeaianoe  "SS 
ment;  then  he  would  have  found  that  "^JJ^tt 
had  been  entered.   At  all  events  the  J«<Mn^ 
be  let  ia  on  paymmt  of  ooets.  L*'*^ 


Adams  on  Ejectment,  28&.1  rtmsBOtn" 

Pattbson,  J.-By  the  old  practice  th«f 
must  hava  been  filadat  the  jiMge'sdiaabeT&  ^ 

of  Court  of  H.  T..  1  Vie^  alters  it  la  J^Swi 
directing  that  the  plea  and  ccmaeot  role 


vered  in  like  manner 


 as  pleas  in  oth«  •J^'^^^^ 

nqniBito  to  know  who  is  the  wd  ^^T^L^ 
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Ddes  it  ii  10  ^^ed?  The  ven-  olijfct  of 
"I  rule  is  to  E^nbetitute  the  real  defeTntnnt  I'nr  a 
iiDil  ooe;  it  is,  in  fact,  a  part  of  the  ajipeiir- 
lOt  properly  sipned,  there  is  no  appearance  at 
^tiwiefore,  the  delivery  of  the  t-onsent  rule, 
IDcb  ^ignatnre,  is  a  nullity.  Notwithstuid- 
itilcd  a  regular  consent  rule  wBs  produced  at 
et,  not  beii^  delivered,  it  was  properly 
nullity;  and  the  judgment  signed  was 
]|  vonld,  hotvever,  be  hard  to  say,  where 
:swMnto  merits,  he  should  not  be  let  in 
tBtmns.  I  think,  therefore,  under  the  cir- 
.  the  jsdgmeat  ought  to  be  set  abide  on  pay- 
Mta,  ind  poseession  restored. — £tUe  tmoktte 


COniT  OF  COMMON  PLEAS. 

WmXGS  IN  BANC  AFTER  MICH.  TERM. 

'.  i.  McLLEfi  r.  Clasidoe,— •i>0(;.  6,  1B48. 

:  tfDaue—Jhulm  (oMy  Ike  Legal 
EitaU, 

:1k  WiOy  dtnded  kia  Eeteutort  and 
AmniMM«f  "to pay  and  ditchttrge  all  hit 
i»  Wo,iWroi  attd  Testamentaty  Expenses;  and, 
tiM^"  U  devised  a  Freehold  Messuage  to  the 
»^  itatn  <ad  Tnateest  in  Trust  to  permit  his 
S**fa(i(rem  during  her  Lift;  and,  after  her 
—T^kiniMj  ike  sime  "  inito  the  said  F..rc(  utors 
^Mm^tBi  tht  Siinieor  of  them,  his  Excnitors 
ft,  in  Trust  ('j  permit  mid  sujjtr" 
Am  to  receive  and  tale  the  Bait  of 
JfoMpg  during  her  Lift,  fireis  and  inde- 
i  tb  DAu,  Control,  or  EngagmaOa  of 
-  tr  aqi  future  HusUmd;  and,  aft«r  htr 
ft  Tatator  devised  the  said  Messuage  to 
'^TKtUrjend  Trustees,  their  Executors  and 
^"**-"='>",  fpm  Trust"  to  pay  and  apply  the 
^^^^  I'm  of  Israel  M.,  the  eldest  Son  of  his  said 
'l^V"'  ^w,  in  the  Event  of  his  not  aUairting 
ftfltit  Timtof  the  Decease  of  the  Testator's 
if^Dsiighter  AhJi,  and  after  the  said  Israel 
A(ie  iif  Tic,  jifiz-'iiie,  then  the  T<.s(a- 
~^'™f^iaid  Measiiage  tu  the  said  I.-'raiJ  lor  his 
■ft  tHTatator,  by  his  H'ill,  thai  /■ivct'ohrl  to 
certain  c-ftidvejcnt  l>erises, 
'^^Mtai^ff^ed,  and  devised  the  liesidue  of  his 
l^!.**       *rf«w«t  *«         iy^e  and  his 
™*         Jm,  in  equal  Siarea  and  Proportions, 
*^*^Sksrtalike:  the  Skofvfkit  taadLktugh' 
wWart  of  the  DOu,  Control,  or  Engage- 
^^'i.^frtrntorany  future  Husband,  in  Hdanner 
-:"Seld,  that  the  Heir  of  the  Testator's 
~Antook  undsr  the  Will  a  ImoI,  and  not 
tpdtaiU^  EsMe  in  Oe  Bmiim. 
g**"*!  m  action  of  ejectment,  brought  to  recover 
ftMon  of  a  freehold  messuage  at  Finchlev,  in 
.•™<J(>f  Middlesex,  called  Mount  Pleasimt."  At 
™J,l»/'ort  Cresswell,  J.,  at  the  Middlesex  Sittings 
■^wimas  Term,  1847,  it  ajjpeared  that  the  los- 
Sf'^p'aintiffs  were  the  co-heiresses  at  law  of  Ann 
the  dauRhfer  of  one  Edward  Claridge, 
-•tospl,  fiDti,  as  such,  clainit-d,  on  the  death  ultlie 
.Joi, !(,  be  entitled  to  a  moiety  of  the  property  in 
''Bdv  tbt  nddnary  dame  contained  in  the 
wiQ  «r the  Mid  £dwaid  Claridge :— « Idinet 
2°^t<ni od  tnsteeB herdiwftwwItoyy^Mid 
.?"^^nij  jnrtdabtiS  Amanl  and -MHMBtUT 
'  *Hwjecl  thereto,  I  give,  devise,  and  be- 
tw  my  freehold  mesraage,  tenement,  or 
^    ■'wuse  erected  by  me,  in  which  I  now  reside, 
<ii  1'  i,r  ItQonn  as  Mount  Pleasant,  together  with 
*  ast-buUdiiiaiL  n^-aaamUmmvm  to 

I  w  riiMimiiwttiilnlpii  fi>  niiiiiitiln 


ing,  unto  my  said  execufora  and  tnistees,  in  tmst  to 
juTniit  and  sullcr  niy  wife,  Jane  Clandge,  to  live  and  re- 
side therein  for  and  during  the  term  of  her  natural 
jiff,  free  (d',  and  clear  of  and  from,  any  rent  or  taxes 
whatsoover.  1  also  give  and  bequeath  unto  my  aaid 
wife  all  such  iixtures,  fbmitare,  booh^  p]B%  Jmmb» 
china,  wines,  and  liquon  aa  may  be  in  the  hoMt  In 
which  I  shall  reside  at  the  time  cf  my  dMMH,  and  be- 
longing to  me,  to  and  for  her  own  aeb  we  and  bemAt; 
and,  from  and  after  the  decease  of  my  said  wife,  I  give, 
devise,and  bequeath  tlie  said  freehold  messuage  or  tene- 
ment and  dwelling-house,  so  called  Mount  Pleasant  as 
aforesaid,  unto  my  raid  executoni  and  trustees,  and  the 
survivor  of  them,  his  executors  and  aiiministrators,  in 
trust  to  permit  and  Huft'er  my  daugliter  Ann,  the  wife  of 
C.  G.  Miiiler,  of  liighgate,  in  the  sjiid  county  of  Mid- 
dlesex, pork-butcher,  to  receive  and  take  the  rent  of 
the  said  messuage,  tenement,  or  dwelling-Iiouse,  and  ap- 
purtenances, for  and  during  the  term  of  her  natural  life, 
free  and  independent  of  the  debts,  control,  or  en^ 
ments,  in  any  way  or  manner,  of  the  said  Christ- 
Gottlieb  MUller,  her  preaent  hnaband,  or  any 
husband  with  whom  ih^  my  mid  doofpiter,  Ann  MOl- 
ler,  may  hereafter  intarmairy;  and,  mm  and  after  tte 
decease  of  my  Bald  daughter,  I  do  hereby  give,  deyUw, 
and  bequeath  the  said  messuage,  tenement,  or  dwelling- 
house,  and  appurtenances,  to  my  said  executors  and 
trustees,  their  executors  and  administrators,  upon  trust 
that  they,  my  said  executors,  or  tluir  executors  and 
administrators,  do  and  shall  pay  and  a]>ijly  the  rent  of 
the  said  messuage  or  teneiTient,  dwelling-lnHise,  and  ap- 
purtenances, to  and  tor  the  use  and  lienefit  of  iny  j;rand- 
son,  Israel  Miiller,  the  eldest  son  of  my  »aid  liaiighter, 
the  said  Ann  Muller,  in  the  event  of  his  nut  having  at- 
tained the  age  of  twenty-one  years  at  the  time  of  the 


one  years,  then  I  hereby  give,  devise,  and  bequeath  tne 

said  messuage,  tenement,  or  dwelling-house  and  appoi^ 
tenances,  unto  the  said  Israel  Miiller,  for  and  dunQg 
the  term  of  his  natural  life;  and  1  do  direct  my  exe- 
cutors and  trustees,  or  the  survivor  of  them,  to  sur- 
render and  give  up  unto  him  peaceable  and  <[uiet  pos- 
session thereof,  upon  his  attaining  such  ago;  aud  do 
also  pay  over  to  him,  the  said  Israel  Miiller,  such  sur- 
plus ninnies  a^-  siiall  he  remaining  in  the  hands  of  my 
said  exeent<irs  for  and  on  account  of  the  rents  which 
they  shall  or  may  have  received  subsequent  to  the  de- 
cease of  my  said  wife  and  my  said  daughter,  and  antece- 
dent to  my  grandson,  the  said  IsradllQller,  attorning 
his  said  age  of  twenty-one  years,  for  the  md  ramBamb, 
tenement,  or  dwelUng-houee,  and  appurtenancw,  ofier 
deducting  sncfa  oosts,  diargee,  and  expenses  as  either  of 
them  sh^l  or  may  have  sustained,  expended,  or  been 
put  to,  in  any  respect,  for  and  on  account  of  the  said 
Israel  MUller.  And  in  case  the  said  Israel  Muller  shall 
not  live  to  attain  the  age  of  twenty-one  years,  then  I 
give,  devise,  and  bequeath  the  said  messuage,  tenement, 
or  dwellinjr-honse,  arid  appurtenances  to  the  same  be- 
longing, until  niy  said  executors  anil  trustees,  their  exe- 
cutors and  aiiministrators,  uiion  the  like  tnist,  fur  my 
grandsmi,  Edward  Claridge  Ilyde,  the  eldest  son  of  my 
deceased  daughter,  Sarah  Ilyde,  in  the  event  of  his  at- 
taining the  age  of  twenty-one  years,  for  and  during  the 
term  of  his  natural  life;  Wt,  if  the  said  Edward  Claridge 
Hyde  shall  net  Uw  to  attain  that  age,  I  give,  devise, 
andbeqaeath  said meesaag^ tenement,  ordwelling- 
houBe,and  appartenances,  unto  mynephew  Edward  Cla- 
rid^e,  the  second  son  of  my  brother  George  Claridge, 
of  Warwick-lane,  ^'e\vgHte-street,  in  the  city  of  Lon- 
don, gold-beater,  (one  of  my  executors  hereinafter 
named),  for  and  during  the  natural  life  of  my  said 
nephew,  the  said  Edward  CJatidge,  in  the  event  of  his 
cttafaiiAg  the  ^  of  twenty-ont  jmm\  and  dwnld  mj 
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said  nephew  depart  this  life  before  he  shall  attun  that 
age,  then,  and  in  that  case,  I  g^Te,  devise,  and  bequeath 
the  said  messuage,  tenement,  or  dwelling-house,  to- 
l^ether  with  the  yard,  garden,  out-buildings,  and  ftp- 
oprtenances  to  the  same  belonnng,  unto  mv  nephew 
Edward  Claridge,  son  of  my  deceased  brotner  John 
Clarid^,  and  the  heirs  and  assigns  of  my  said  nephew, 
ihe  said  last-named  Edward  Claridge.  I  also  gire,  de- 
TiMf  and  bequeath  all  that  my  freehold  mesBoage,  tow- 
SBent,and  dwelling-house,"  heing  certain  otlur  free- 
hold property  therein  mentioned,  "  unto  my  said  exe- 
cutors aod  trustees,  their  executors  and  administrators, 
in  trust  to  permit  and  suffer  my  said  wife  and  daushter, 
and  the  survivor  of  them,  to  receive  and  take  aU  and 
singular  the  rents  of  the  said  two  last-mentioned  free- 
hold messuages  or  tenements  for  and  during  the  term 
of  their  respective  natural  lives,  in  equal  shares  and 
proportions,  share  and  share  alike,  the  share  of  my 
said  daughto  to  be  in  like  manner  independent  of  her 

5 resent  or  any  future  husband ;  and  from  and  after  the 
eoease  of  the  survivor  of  them,  my  said  wife  and 
daughter,  I  give,  devise,  and  bequeath  the  said  last- 
mraitioned  measnagM  or  tenements  to  my  s^  vxecutors 
and  tonstees,  and  the  sorriTor  of  them,  his  exsoatozsor 
administratoz^  upon  all  and  Angular  the  Uke  tmsts  in 
all  napeeta^  and  subject  to  the  same  con^gencies  as  I 
bare  ^v«n,  devised,  and  bequeathed  my  said  messuages, 
tenements,  or  dwelling-house,  so  called  Mount  Pleasant 
«B  aforesud,  after  the  decease  of  my  said  wife  and 
danriiter,  the  sud  Ann  Muller,  to  my  grandsons  and 
newUws.**  Then  followed  cer^n  pecuniary  bequests 
and  legacies,  and  next  afterwards  this  residuary  clause : 
— "  And  as  to  all  the  rest,  residue,  and  remainaer  of  my 
estate  and  efiects,  whatsoever  and  wheresoever,  whether 
real  or  personal,  not  hereinbefore  bequeatfaed,  subject 
to  and  after  payment  of  all  my  just  debte,  funeral  and 
testamentary  expenses  as  afinresaid,  and  the  lM;acies 
ffimat  and  bequeathed  by  this  my  wiU,  I  give,  devise, 
and  bequeath  the  same,  and  evety  put  thnreof,  unto 
and  between  my  said  wife  and  my  niA  daughter,  the 
said  Ann  MOller,  in  equal  shares  and  praportum^diare 
and  share  alike,  the  share  of  my  said  daag^tw  also 
independent  of  the  debts,  control,  or  engagements  of 
her  present  or  any  future  husband,  in  manner  afore* 
-said*  Then  followed  the  nomination  and  appointment 
of  executors  and  trustees  of  the  will.  The  contingencies 
upon  which  the  property  was  devised  to  the  defendant 
never  happened,  and  the  lessors  of  the  pluntiff  claimed, 
under  the  residuary  clause,  the  moiety  devised  to  the 
testator's  daughter,  Ann  Muller.  A  verdict  by  consent 
was  feund  for  the  lessors  oi  the  plaintiff  for  one  moiety 
of  the  proporty,  subject  to  the  defimdant  moving  to 
Miter  a  ncowntt  upon  the  conatmction  of  the  will.  A 
nle  ttid  having  beat  aoe<ndiiigly  obtained,  cause  was 
ahewn  agunst  it  at  tiie  Sittings  after  Hichaeunas  Term, 
1847,  by 

Byietf  Seijt.,  Mattheict,  and  Chwlinff. — The  question 
is,  whether,  under  the  residuary  devise,  the  trustees 
took  the  l^d  estate  in  fee.  It  ts  submitted,  that  they 
did  not ;  but  that  the  lessors  of  the  plaintiff,  as  the 
CD-heirs  of  the  testator's  daughter  Ann,  took  the  1^^ 
estate  in  a  moiety.  A  strong  argument  against  uie 
trustees  taking  Uie  estate  in  fee  is,  that,  if  the  testator 
bad  given  the  estate  in  fee  to  the  trustees  in  the  first 
instance,  there  would  have  been  no  necessity  to  make 
a  subsequent  devise  to  them,  which  is  done  in  several 
parts  of  tliia  irill.  No  words  of  limitation  of  the  fee  to 
tha  traateea  an  to  be  found ;  nor  do  they  t^  the  fee 
in  the  first  Instance  unless  the  direction  to  pay  debta^ 
and  the  d«i4se  to  them,  subject  to  the  payment  of  such 
debts,  will  confer  a  fee.  That  such  will  not,  appears 
from  2  Powell  on  Devises,  ( Jarman's  edition),  pp.  385 
and  386,  where  it  is  said,  **  In  conformity  to  tns  prin- 
•eiple  before  laid  down,  a  long  series  of  oases  has  esta- 
luuhed,  that  a  mere  chaige  of  debts  m  Ugteim  upon 


the  land  devised — i.e.  a  devise  toapersmsn^u 
chaiged  with  or  after  payment  of  debts  and  iijpKii 
does  not  enlaige  the  qnantity  interest  whidi  ik 
visee  would  take  under  the  devise."  This,  too,  is  i 
ported  by  Deacon  v.  Monk,  (Moore,  fiM);  Hon 
Denn  d.  Mellor^  (2  B.  &  P.  247);  Boe  A.Bm 
Blaciett,  (Cowp.  236):  2>oe  d.  Jaehm  v.  Smin 
(3  M.  &  S.  fil6).  {WiUiamSy  J.,  referred  to  A 
&Mf  T.  Oorfe^  (14  Hee.  &  W.  702).]  Tbe  m 
Doe  d.  Paimer  v.  BiehafxU,  T.  R.  96C),  wUth 
ports  the  contrary  doctrine,  naa  been  vsamij  o 
ruled  in  the  Houseof  Lordaby  thecaseof  JH«rr./l 
d.  MeUor.  The  subeequent  estates,  too,  whitkm^ 
in  this  will,  are  inconsistent  with  the  circuDstiw 
the  trustees  ever  taking  a  larger  estate  tbansUbati 
Where  there  is  an  express  devise  for  payineDtof  4i 
it  is  admitted,  that,  for  the  pnrpoae  of  paymentof 
debts,  a  chattel  interest  in  the  devisee  may  be  giTfj 
implication.  (Co.  Litt.  42.  a.)  Here,  howerod 
is  no  express  devise  for  payment  of  debt^  bat  d 
devise  subject  to  the  payment  of  the  debts.  Th 
oiDoe  d.Compere  Hickt  (7  T.  R.  48S)  aben 
the  trustees  wUl  not  take  a  larger  estate  than  iiBi 
sat7  for  the  objects  of  the  trust.  To  the  same 
Z>os  d.  WkiU  T.  ampaon  (fi  East,  162}  aoA  Ik 
Pli^tr  r.  NiehoUt,  (1  B.  &  C.  336).  The  wonk 
manner  aforesaid  *'  in  the  residuary  clause  eanno' 
read  strictly,  but  they  must  mean,  that  it  wai  the 
tention  of  the  testator,  that  during  his  dangbler^ 
the  property  should  be  for  her  separate  uae.  M 
events,  the  trustees  cannot  take  the  legal  estate  u  ft 
Willa,  contra.— That  there  has  been  an  enU^ 
of  the  esUte  to  the  trustees,  by  the  words  intbew 
directing  the  payment  of  debti,  is  not  reUed ooi/l 
defendant ;  but  the  question  is,  whether  thereaMin 
an  active  trust  reposed  in  the  trustees  as  «f »' 
cessary  that  they  should  have  the  legal  ett»kmV)t 
for  ito  performance.  It  is  aubmitted,  that  Uietisa 
do,  for  the  purposes  of  the  trust,  take  vadti  thai 
the  legal  estate  In  fee.  The  devlss  to  the  tot^ 
daughter  Ann  is  to  be  for  her  separate  ue;  bu^  ^< 
potent  of  that,  the  legal  estate  would  lie  in  tie 


sides,  the  trusts  of  this  will  are  all  aoUvc.  ^JJ^ 
is  to  have  the  property  during  her  life  for  hw  iep« 
use,  free  ftt>m  the  control  of  her  hofbasd;  tMO,* 
her  decease,  the  trust  in  fevonr  of  her  son 
require  the  legal  estate  to  be  in  the  trostee^  as  dm 
take  only  contingently,  on  his  attaining  twenty-*" 
fore  hU  mother's  death.  Then  thereisnotlung»« 
that  the  estate 
of  the  bnstees 

Hftller  is  to  be  enuuea  wi  ID  M«f  —  ■  J  ^  « 

pendent  of  her  husband,  « in  manner  •w'^J  " 
consequently,  the  trustees  are,  in  Uke  n»°»^,  ^ 
the  preceding  part  of  the  wiU,  to  have 
in  the  lesldoe.    mUiamt  v.  WaUn  ( Jf,****^ 
166)  was  upon  the  construction  of  6  de«>-  * 
trust  for  a  wife  during  her  Ufa,  for  her  ^JVJ, 
parate  use,  was  held  not  sufficient  ^ 
during  her  life  to  the  trustees;  bat Farkei 
« I  cannot  help  thinking  these  words  *»"'%J'*!ia 
the  trustees  the  legal  estate  in  a  wiU.  ^Jlffho 
question  turns  upon  the  construction    ■  ^? 
of  which  must  be  read  together;  and  »^»%^ 
fore,  at  the  former  part  of  the  will,  Jo  *ntw  "T-f,^ 
"in  manner  afoteadd"  evidently  nf«->  fJZmmie 
that  the  troste  are  of  that  netoie  tb»t  w^Jfj!^ 
take  the  legal  estate  in  fee  ui  the  nttdoe:  ^"^j^  ]^ 
carry  out  the  intention  of  the  tertater^|>n«?^ 
daughter's  interest  from  the  ooBtrol  «f  «>/ " 
the  wfade  estate  ihonld  be  in  the  tnul^  ^  ^ 
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At  t,  I8&— Jv^ncDt  ma  now  deliTind  br 
pgaiiUf  J^Ia  dii*  cue,  wbich  ms  triea  befbn 
finriktmi  foand  for  the  pUintlff,  mlnect  to  a 
,¥betbcr,  undo- the  will  of  Edward  Cluidge, 
itf  tbepUntiffj  the  oo-hunof  Add  HQller, 
^tdaaflhter,  took  a  legal  or  equitable  estate 
■M  in  oaeatiim.  A  mle  lud  for  entering  a 
ivMmBtca,  iritieh  was  arvped  eome  time  ago 
r&oUwti  Hank  and  Wulianu,  and  myseff. 
nthbiUted  tbeDatore  of  the  will  of  the  testaton 
Idmdgc,  and  th«i  proceeded  as  fbllowi: — j 
Agaej  en  whidi  the  defendant,  who  was  one 

||iKt;r»'>'*^i^^^'^***  ^  take  the  premises 
kasmbippaied,  and  the  midoiurj  derise  took 
lasioOsma^  called  Monnt  Pwasant,  for  a 
sTvlUttiisactbnwasbrouriit  The  lesson 
I  atesMsof  Ana  MflUer.  On  shewing  canse 
Ifteiak,  it  wai  contended,  for  the  lessors  of  the 
,  tktf  tM^Nction  to  the  trottees  and  exeeotors 
Ji  debti,  ttd  the  derise  of  the  property  to  them 
ttbcnk^vMddnotsnfBoe  to  givetnem  thel^al 
^{K,MNr£i^toBlongseriesof  decisions  col- 
VK*kiNeoBd  nlnme  of  Powell  on  Devises,  and 
AVfVz.Iiiiiun;  and  that  the  repetition  of  the 
Iti4t  amton  and  trustees  after  the  death  of 
.  nl  ii  lUte  manner  after  the  respective 
I'd  Aaltilki  and  her  son  Israel  MQlIer,  also 
~>  As  MMot  did  not,  in  the  first  instance,  in- 
itattb  thefts;  and  that,  even  if  the  legal 
mM  in  Am  fntstces  daring  the  periods  for 
>tte  fnftAj  VH pren to  them,  namely,  certain 
"^'^wnoU  Dot  apply  to  the  residuary  clause, 
I  the  ttafce  wm  siven  absolutely  to  the  widow 
jter,  dun  lad  lEare  alike,  withoot  the  inter- 
isf  tktTBsUcsatiU.   On  the  other  hand,  it  was 
tsiM  thit  tbe  direction  to  pay  debts  would  en- 
Mobtegirai  to  trostees  to  an  estate  In  fee; 
'ittfinfrute  being  imposed  on  the  trustees,  the 
.  **wl<iWMin  in  them,  for  the  purpose  of  exe- 
g*"itwrt»,  and  the  use  would  not  be  executed 
*  "qEa  bae&dslly  interested.   That  the  trust 
lMlUbr,Aniinied  woman,  was  of  that  descrip- 
1  "r'**  *o      the  e^te  free  and  independent 
jM^MSInLor  sngi^ements  of  her  husband. 
. J*  "Hn  Id  her  was  expressly  to  tnutees  to 
1^'*  *■  "fc  W  to  take  the  rents  to  hsr  separate 
^H™*«I««ld  not  insure  nnlees  they  had  the 
'■*P»*WJigreof  the  rewdneshewastotake 
^f^'^'t  "in  manner  afbresud*'— that  is, 
"^f^iVTaition  of  the  trastees ;  and  that,  there- 
I         1^7  wen  not  named  in  that  part  of  the 
k^'T'wUUlu  the  legal  estate  to  protect  her  in- 
widBrii^  her  life,  therefore,  they  would  take 
?!        ns  nothing  to  take  it  from  them  at 
M  m  of  opinion  that  the  lessors  of  the 
^>»-b(tnof  Ann  MQller,  have  the  l^al  estate 
'■■Had  that  this  mle  must  be  dischaiged. 
^*^tkit,  onder  the  first  part  of  the  will,  whe- 
gMs  to  the  tm^eei^  and  lemains  In 
["■■^or  the  nse  be  ezdnded  in  the  derisee 
27inteat«d,  the  testator  did  not  intend  to 
t^tictiwn  are  no  words  of  inheritance;  the 
Ufi/tbe  debts,  and  so  forth,  will  not  sup- 
'J«k;  and  Uu  repetition  of  a  devise  to 
■<aeidi<rf seversl  particnlar  estates, ooeurs 
_^<flranMtance  much  rdied  on  by  Lord  Eldon  In 
■JV*^"^  (2  Swanst.  375),  as  shewing  that 
(stste  was  not  at  once  given  to  the 
LlTt.^?*  with  r^rd  to  the  devise  of  the  reu- 
LatraiitiBto  the  wife  and  daughter  in  equal 
^.^Wvit  nuationing  the  trustees  and  exeeutots ; 
SaSr*^  tha^  as  the  share  of  the  daughter  in 
J.**"*  to  be  *f  independent  of  the  debts,  con- 
y~}*^WaMit  of  her  pressnt  or  any  fature  hus- 
^  a  mum  aftmaid,*  the  tMtetor  plainly  in- 


tended  that  she  should  take  Um  nridno  in  tiw  aanu 
maimer  as  the  partlenlar  estate  beflnw  derlaed  to  her«- 
namely,  Uirou^  the  Intervention  of  tonstees ;  and  that 
they,  consequently,  would  take  the  estate  by  im* 
plieaUon.  We  thUik,  however,  that  the  words  "in 
manner  aforesaid"  are  satisfied  by  supposing  that  the 
testator  intended  to  give  her  the  residue  as  well  as  the 
particular  estate  to  her  separate  ose;  and  that  th^ 
cannot  have  the  effect  of  gfring  the  estate  by  implica- 
tion to  the  trustees;  if  they  could,  still  the  estate  tO' 
them  would  onlv  be  co-extennve  with  the  object  to  be 
attiUned — namely,  the  protection  of  her  inteiest  during 
het  life.  It  would,  therefore,  determine  on  hsr  deatl^ 
and  the  oo-helis  at  Uw  woald  still  take  the  legal  estate. 
This  liew  of  the  oass  w»psan  to  be  waxrantod  by  the 
cass  ot  JmutT.LordS^mi  SU$,0  Eg.  Abr.  S83r 
reported  abo  In  Vln.  Abr.  «  Devtos,^  (C.  bj,  pi.  10, 
cited  in  ffarlm  t.  Hartem,  7  T.  R.  A5S).  For  thsie 
reasons  we  think  the  mla  most  be  discuamd^JMlv 


COURT  OF  EXCHEQ,UEB^HiuBT  Tnic. 

Tbb  SBSonsiu  UnoK  Railway  amd  CANAi.GoiiFAirr 
«.  Ahdkusoit. — Jim.  29. 

OMUMMto  CUnuet  Ouuolidatim  AeL  8  Via.  e.  16— 
Phaiing. 

Whert  a  Gompimj^  incorporattd  ^  &a$ia«  SMt  a  Ptuiy 
^CallM  im  the  Manner  pointed  Ota  If  B  Viet.  e.l6t 
sr.  28,  27,  (As  Defmdant  mder  a  Tyoeene  of  hit  being 
a  SJkarMolder  m  tMe  Qmmm^  i$  not  eot^nei  to  dit- 
pntimff  that  he  is  such  de  faeto^  $Hf  sk^  smw  that  he  i$ 
not  a  Shareholder  dejureto  aeto  he  entitled  to  share  in 
the  Pr€fiU  of  the  Concern. 

In  weh  an  Action,  where  the  epeeial  Aet  ineorporatinff 
the  Gompanjf  enacted  that  the  Provitiona  ^  the  general 
AiA  relative  to  the  Dietr&Mtim  of  the  CapitiU  of  the 
Company  into  Sharet,  and  the  2feane  of  nfwting 
the  Pigment  of  Oalle  Sfc,  to  fa/r  at  thqr  imts  net  in- 
eomielent  with  that  A<i,  thotUd  be  incorporated  with  it; 
tmdaleothat  new  Sharet  might  be  created  bg  the  Om- 
pai^  in  meft  a  Manner  at  m^ht  be  or  might  ham  been 
agreed  upon  at  any  Oeneral  Meeting  of  n«  Cbs^poM'/ 
ute  Oonrt  allowed  the  Defendant  topwaa  rnmonam  imdo- 
bitatniwith  jyaverteiofhitbeingaShareheSderandof 
the  mating  the  Calle;  bmt  r^ued  the  additional  Pleat 
that  no  Meeting  of  the  OompoMg  had  been  called  b^ore 
the  Sharet  were  ereatedf  and  that  th^  were  not  agreed 
to  be  created  at  tuch  a  Meeting. 

This  was  a  rule  for  leave  to  plead  two  pleas,  which 
had  been  disallowed  by  Rolfe,  B.  The  action  was 
brought  bv  the  Company  against  an  alleged  share- 
holder, ana  the  declaration  was  in  the  form  required 
by  the  26th  section  of  the  Companies  Clauses  ConsolU 
dati<m  Act,  8  Viot.  e.  1^  aU«Kpg  that  the  defmdant 
was  a  shareholder  and  was  indebted  to  the  Company  in 
a  certain  sum  fbr  calls  tm  those  shares,  whereby  an 
aoUon  had  aoemed  to  the  Company  by  virtue  of  that 
statute  and  of  the  qtedal  act  inconorating  the  Com* 
pany.  That  statute  was  the  9  &  10  Vict.  e.  cbexxil, 
by  which  its  name  was  chaiwed  trvm  "  The  Ellesmere 
and  Chester  Canal  Company''  to  Its  present  name ;  and 
it  was  enacted  that  all  the  provisions  in  the  Companies 
Clauses  Consolidation  Act,  8  Vict.  c.  16,  with  respect 
to  the  powers  of  the  Company^  to  be  exercised  only  in 
general  meeting,  the  distnbution  of  the  capital  of  the 
Companv  into  snares,  the  truisfer  or  transmiadon  of 
shares,  toe  payment  of  subscriptions,  and  the  means  of 
enforcing  the  payment  of  colts  &o.,  should,  so  far  as 
they  were  applicable  and  not  modified  by  that  aet  or 
inconsiBtent  with  the  provlrions  thereof,  be  incorporated 
therewith.  By  the  6&id  ssetiou  certain  shares  were 
allotted  to  the  proprietors  of  the  oU  company,  and  by 
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the  67th  seotl<m  th«  Company  wen  empowered  to  raite 
by  the  creation  of  new  shane  (other  thaa  Uie  ihtfee 
tbereiabefora  authorieed  to  be  oreated  them),  for  the 
purpoees  of  that  act,  the  ram  of  one  millioQ  poaoda  in 
addition  to  any  moiUes  which  they  were  then  aathorieed 
to  xalee,  upon  each  terms  and  in  such  maimer  as  might 
be  or  might  have  been  agreed  upon  at  any  general  meet- 
ing of  the  Company  ^>eeialLy  convened  for  Uie  pur- 
pose &0.  The  defendant  proposed  to  plead  five  pleas': 
not,  never  indebted;  secouoly,  that  he  was  not  a 
duurefaolder  in  the  Company;  thirdly,  that  bo  oalls 
had  been  made ;  fourthly,  that  no  meeting  of  the  Com- 
pany liad  been  oalled  before  the  eharea  were  created : 
fifthly,  that  the  shares  were  not  agreed  to  be  ereated 
at  a  meeting  of  the  Cwnpany.  The  but  two  were  dis- 
allowed. 

BofiU  shewed  eanse.— The  27th  section  of  the  genen^ 
act  points  out  distinctly  what  must  be  proved  by  the 
plaintiff  and  what  maybe  disputed  by  the  defendant  in 
actions  like  the  present,  viz.  that  the  Company  shall  be 
entitled  to  recover  on  proof  that  the  defendant  was  a 
shareholder  at  the  time  of  makiog  the  call,  and  that 
due  notice  of  it  waa  gtven.  The  defendant  therefore 
ought  not  to  be  allowed  to  raise  in  any  way  the  ques- 
tifiu  sought  to  be  raised  by  the  f(>urth  and  fifth  pleas  in 
this  case.  This  statute  is  oopied  from  former  acta,  under 
which  it  has  always  been  held  that  no  other  defences 
than  those  already  mentioned  should  be  permitted  to 
be  raised:  {SoutA-Eattem  Railway  Company  v.  SebbU- 
ttkke,  18  Adot.  &  Ell.  497;  London  and  Brighton  Rait- 
watf  (hnpany  v.  Wtlton,  6  Biog.  N.  C.  135 ;  Same  v. 
fairoloaffh.  Id.  270).  If  the  defendant  either  is  or  has 
been  a  shareholder  in  this  Company  he  may  become  en- 
titled to  a  dividend  out  of  itj  profits,  and  therefore 
cannot  be  allowed  to  sa^  he  is  not  a  shareholder.  The 
special  act  only  provides  for  the  mode  of  creating 
snares.  But  at  all  events  if  it  be  true  that  no  meetio;^ 
of  the  Company  was  held  before  the  shares  were  created, 
the  defendants  are  not  shareholders,  and  may  shew  that 
under  the  second  plea,  and  perhaps  under  never  in- 
debted. 

S.  Jimetf  eonbm.— 'IHie  defendant  frill  of  oonise  be 
Ba&fied  if  the  Court  thinks  that  the  subjeot-matter  of 
the  proposed  pleas  can  be  ^ven  in  evidenoe  under  the 
others;  but  as  that  point  is  very  doubtfiil  and  other 
Courts  or  the  judge  who  tries  the  cause  inAy  hold  dif- 
ferently, the  defendant  ought  to  be  allowed  to  raise  the 
qnestion  by  special  plea.  It  m«y  be  that  under  the 
general  act  the  defendant  could  only  dispute  that  he 
was  a  shareholder  de  facto;  bat  the  question  does  not  de- 
pend solely  on  that  act,  but  on  tt  taken  toj^ether  with 
the  special  act,  the  latter  of  which  makes  a  meeting  of 
the  Company  a  condition  precedent  to  the  creation  of 
shares  ud  oonaaqoMitily  to  the  paymeat  oalb  on 
Hum. 

Pollock,  C.B.—T1US  ml*  naitst  be  diwhacged.  0«- 
nmlly  speaking,  if  we  entertain  a  doubt  on  the  sub- 
jaet  we  oi^ht  to  allow  the  pleas  which  it  is  proposed  to 

tid;  bat  I  must  say  I  think  we  ought  not  to  allow 
m  because  by  jNMsibility  some  other  Court  may 
hold  them  good.  Ido  not  think  that  is  the  principle 
on  which  rules  of  this  kind  ought  to  be  asked  for ;  as  if 
tiut  were  so,  no  plea  could  be  allowed  or  struck  out 
unti  the  House  of  Lords  had  decided  whether  it  were 
a'go  )d  or  a  bad  one.  The  rule  in  general  has  been  to 
perm  t  more  than  one  count  to  a  plaintiflF  or  more  than 
one  lea  to  a  defendant,  where  there  is  any  reasonable 
doa'<'  that  eitherplaintiff  or  defendant  in  each  rupee- 
tive  case  will  suffer  hardship  or  injustice  in  the  event 
<l>f  its  bmng  refused.  But  if  in  our  judgment  it  b  olear 
that  in  anbstaaoa  tlUs  plea  is  bat  a  demal  that  the  de- 
imdaiit  was  a  shareholder  la  this  Company,  I  think 
WB  ow^t  not  to  allow  it;  and  I  am  at  present  of 
9fimoa  that  that  is  the  ease.  It  appears  to  me  that 
tf  A  mere  (^eet  of  tlw  propowd  plaaa  u  to  tain  adna- 


tage  of  some  matter  of  £orm  to  deStat  the  plsiolj 
<wm,  the  general  aot  intended  to  eulnde  stutt  aai 
of  defimoe.  X  collect  from  the  lango^  of  UuLea 
lature  in  saying  that  the  phuntiff  company  aluU  J 
prove  such  things,  that  it  was  their  intention  to  | 
vent  the  defendant  from  taking  objection!  whiclk 
not  arise  on  those  pnrticalar  matter*.  If  homm 
defenoe  be  of  such  a  natar©  as  to  shew  that  the  defil 
ant  is  not  a  shareholder  in  the  Company,  the  Ltgnlit 
did  not  mean  to  exolnde  that  defence;  and  tu  ' 
matter  therefore  oomaa  to  ttu%  If  tUa  is  a  bM 
objectimi  you  wiUhavv  the  bmefitof  it  undsAti 

{>lea«  which  have  beeo  allowed  you,  but  if  ith 
brmal  one,  the  aot  ioteoded  to  nolode  it 

Pabkb,  B.— I  am  entirely  of  the  same  optniaa. 
reapeot  to  the  admissibility  of  the  siU>ieot-mittHi 
proposed  pleas  as  evidence  under  the  othenat 
stujd,  I  think  it  is  admissible ;  for  if  the  ola<ua  4] 
special  act  prevents  any  one  from  sharing  the  pnttj 
the  Company  in  respeot  of  shares  not  created  st  im 
ral  meeting,  the  fact  that  the  shares  were  not  so  oh 
is  admissible  under  the  denial  of  the  defendaat  _bM 
shareholder ;  for  I  take  the  meaning  of  tbe  Uginj 
to  be  that  those  shareholders  shaU  My  the  oatlt^ 
are  entitled  to  receive  the  profits  of  the  Coai|uoy; , 
in  oMHefoence  of  any  iUeoality  a jiarson  htnogm 
in  his  name  is  not  entitled  to  profits  he  u  not  a 
liolder  and  not  bound  to  par  calls,  and  eoowqui 
that  defenoe  is  admissible  under  the  plea  that  be  ji 
a  shareholder.  That  is  the  best  opinion  I  can  form,i 
I  have  no  doubt  on  tiiat  subject.  The  only  AmUIu 
was  whether  it  was  so  clear  a  point  that  we  shosU  i 
fuse  the  defendant  the  opportunity  of  nisns  » 
allowing  a  special  plea.  The  rule  is  that  if  <  w 
be  perfectly  clear  and  tiive  oan  be  no  doubt  'utfl 
judge  who  should  try  the  caoae  would  rule,  i.  *  » * 
the  Courts  have  held  that  some  matter  may  b<|VBa' 
evidenoe  under  some  partioolar  pleas,  a  spaoiil  m 
that  matter  ought  to  be  refused;  otherwise  ^i"^ 
whom  application  is  made  for  leave  to  «'»\ff 
oaght  not  to  bind  the  parties  merely  by  bit  am  opuuc 
ItU  true  as  my  Lor<f  Chief  Baron  has wd,  tb^t  on 
finally  settled  by  the  House  of  Lords  it<iw«''."",'J 
fectly  clear  that  a  proposed  plea  is  bad;  bat  if  ul  u 
Courts  have  acted  on  the  notton  that  it  ii »  ^ 
exclude  it,  although  if  theio  be  any  doubt  »  Mt 
judge  should  not  exclude  it,  as  by  possibUity  Uwjm 
who  tries  the  cause  may  entertain  a  diffefeot  «gw 
from  him.  But  I  entirely  oonoar  with  tbe  «» 
Court  that  the  additional  defenoe  sought  to Jw  pi«» 
here  is  admissive  under  either  never  wdebtw  or  n 
shareholder.  I  conceive  the  Legislature  W""^"** " 
meant  such  an  injustioe  as  to  compel  a  man  vo  W  . 
whom  they  did  not  intend  to  ceoaive  a  " 

'"awebson,  B.-It  is  dear  Uiat  the  27th  wjj'^ui 
8  Viet.  c.  16,  meant  that  the  person  oaUM 
of  shares  ahonld  be  each  de  jure  and  entitled  to  "" 
m  the  profits.  A  denUl  therefore  of  being  a  eba«D»- 
dearly  enables  a  party  to  give  in  evideaw 
shew  that  he  was  not  such  a  shareholder  as  enOB* 
to  those  profits.    I  observe  that  the  ^^//^ITS' 
of  the  act  (the  28th)  enacts,  that "  the  P«>^'"^'?I1!L, 
regUter  of  shareholders  shall  be  primi  f*"'",!;  boS< 
the  defendant  being  a  shareholder,  and  of  ™«  j 
and  amount  of  hU  shares,"  so  that  2*1 
a  rwistered  shareholder,  you  may  shew  that  n  ^ 
shareholder  in  reality.   But  1  do  not  o»«",J^ 
myself  to  this,  that  under  the  special  act  r^"'^:^ 
Company  a  person  who  is  a  holder  "t,  ™(hilj 

at  a  geoenl  meeting^  and  in  PP'"' lop?  ** 
iuued  to  the  worldTia  not  a  shaiebolder  WJ*"  , 
entitled  to  a  share  of  the  ^ofita  in  tbeMOOsn. 
Pun^  eononned.— iiiife  diiKM'y^ 
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PRITY  C0U5CIL. 

BHabbi's  V^swm^f».  12. 
kM-PrKS— Jiwoitfor'i  SMtre— Foreign  Sai$, 
^  i  kmt  SaU  hai  bm  Mtme^    ii.  Mi»  At- 

^-jgtl-j  tie  Pro>il«.  tAMtf  a*iiAy  IA« 

ffh  «K  »  tpplicttion  for  extension  of  the  turn 
ktcn-patent,  dated  IS^fi.    The  patent  was 
iaf  niltray  axled.    The  patentee  had  intide  his 
kiavB  to  the  JltFefent  railway  companiea,  but 
watri  in  g^tliB^  U  into  geimrtii  u^^,  thoq^ 
btttei,  And  he  sold  tliem  nt  -a  less  rat* 
ulia;  and  he  had  ultiirtati'l y  a'isigned 
brinf  lost  upwards  of  :KMHt/,  liy  it.  Tb* 
i«d  ^Dt  about  3t>,0IX>/.  at  ditlerciit  tirnes'in 
«ork%  buying  plani,  &c.    The  axles  had 
I  citMri^miM^  «ad  tbow  Was  nnioh 
tits  wHief^^iirtWr'  the  amoant  of 
'MkMl9^         ill  the  manner  in 
|>i(«lumim6a  to  «stimate  them,  It 
■ifaliceB  had  realised  about  2^,000/. 
tlictast  foaryoaiB.    The  pali:iUtteaqd 
lipdkernowappUed  foranexteuHion.  Tkt 
^fiati  t4  b«  oi  oplnioD  that  an  exteniioa 
fct  puta],  but  intimated  tliat  tlii.'  ;i)itent«e 
to^icw a  large  ehare  uf  the  jjrutTl",  {s^x-  l^kU^- 
Webe.  477),  and  that  tin'  {ivwy.  mitjhtto 
in ibe  opinion  of  the  t.'oiii!iiit(ee,  thsM 
N  noeh  superior  to  common  axles,  that 
•flwf  coapwy  would  feel  itself  com[ieUed, 
pbHe  itAt«raent  that  day  made  of  their  so- 
,  ta  haft  the  patent  axles  applied  to  all  rait- 
'ipi;  ud  they  being,  therefore,  an  absolat* 
'» 'J*  P«tente*B  might  rafw  tile  price  indo- 
TWrnnit  of  the  prioe  wm'  to  bti  ascertained 
^   irtiof  ywfit.   Iq  estimating  tlie  amount  of 
l**^!"^        the  petitioners  couteoded  that  tho 
ilr!«r^  ftwo  the  we  of  axles  made  in  this  coan- 
TiW'iDteaW  for  exportation,  ouj[ht  not  to  be  hi- 
mfil  was  not  derived  in  any  way  from 
JJJJ*»«:t»  patent.    They  had  deducted  f¥Mi 
2^*|^**>  p««ted  tu  them  by  the  committee,  i 


Sly-. 


Actktprofita  on  axle^,  as  sold  to  KngllaK 
I"  fer  exportation  ;  and  thev  hiid  altO< 

^■■a^itifd,  ai  the  jepprter  understood^  tlie  profiti 
T  *™ exported.    Their  LordsUips,  ho weVftt 
":  m«^tltatpi«te  oiitt)ia<M  made  Tor  exporta^ 

»«B»t«ui  defiTersdj'd^teipenji^Their  Lord- 

^PMf|l]*Mn«^pMJ  th^'mnvftd  anil  <ha  inr».n.>Wo 


^^;»iBi<lered  Ui^'igLe^  ^nd  the  ingenuity 
BtWin^  jn(j  Ug  imnieiMe  Imjortanoe  to  (het 
£5: . °"        other  hftud,  the 
jj^"**"^  been  made,  and  which  were  conauiK- 
^  *^  recoilectloB 

^  ygf  i/ypJjiipa  in  whieh  a  patent   luid  heen  «x- 
llthqi;  w&s  any  other  ca*e  in  whieli  miMh 
■»  ma-lo  in  four  years,  their  Luntahlpa' 
to  have  it  mentioned.    Striking;  ont  of 
tlie  aam  of  HUOl.,  alleged  to  h  ive  been- 
of  profits  gained  in- these  years  fiom  an^ 
ntdinthney«an  toEngUah  ca^tomersfor 
•<>d«ddifii>|»^proflta,forft8linilarre8800,. 
tofp(gita^%9<S^  ithd^r  the 'patent,.  V' 
'*o!topdly,  and  adUpgvttiough  hot>uo- 
^to'fw^nwrB,  Uleir  Lardtihlps  would 
'*»wn(o.grtot  an  extension  of  four  year*,, 
•nfifion,  hi  the  first  placp,  on  behnlP-of 
>t»pn>hibit  the  raising  of  the  priw  of  the 
'^m  ^jjict  fhoold  b«  liuiitvd  to  a  ; 


^^jihft9Hinm.t  mi,  im  the  next  pJasfuLutllsaaiUKL     *n«w—  Ky  hi«  «£fc 


taking  into  eonilderation  the  high  merit  of  the  it^^ 
Biom  patentee — takina  that  into  eonaidcration,  as  a  oon- 
ditloB  preoedent  to  this  leoemmeBdatioo — their  Lord- 
ships wished  it  to  be  postponed  till  tbe  execntion  of 
a  deed  between  the  present  aarignees  of  the  patent  and 
Uie  iBTwator,  giving  him  one-half  of  the  profits  of  tbe 
patHit  Ibr  four  jean;  and  their  Ltvdahipe  would  peet- 
poM  adviring  the  Crowa  till  they  had  ■sen  and  ap> 
proved  of  theea  twe  instniinenta.  Lord  BrougtiMa 
Mbseqnently  obaerred:  **We  do  apt  compUn  m  the 
eonduet  of  the  aiMgneM;  bqt  onr  duty,  in  the  ftvt 
place,  is  to  protect  the  paUlo,  for  tiie  profits  hlthetrtd 
made  have  not  beoi  at  the  expense  ot  the  pnUie,  «| 
the  axles  have  been  aold  at  lea  ihnn  tlie  price  of  oom- 
non  aKlesu" 


COURT  OP  CHANGEftY. 
StSue  «,  Plohvr.-^o*.  18  Mti^d,  8. 

svar  wifAoHf  XMmb 
Ptotmtf  Gomlmtat  to  m  SftrnttrttSom  Uiued  amaiium 
Hmkmd  far  WmH  of  omn  amd  kit  Wifia  Aakj 
gmfy  tkt  tfw&tful,  imwimg  no.  Qaaibrol  e«wr  Jd$ 
(jAs  Jisnv  Imparl  Jrom  kirn  and  m  Admlttrji),  ptti  im 
MS  om  Aiumr  to  lAe  Billt  wilkcad  kaaint  nilgwirf 
•n  Ordtr  l»  mumt  eqpei«e<s(r;  oad^  m  MaUm,  *lh 
taM  m  Ordtr  ta  diaikm^  $UPnom  OaHlmml 
tm  Am  jMifimf  rie  Chsto,  to  it  tamad  if  ■  tju  iim 
differtdy  and  far  Ml  Wift  te     <U  Lmi»  O  HW 

The  Lard  n^mi  to  dteAMye  Mi«  (Mb>, 

tks  Phjat^mt-^utim  to  Abe  aiparato  ^Mwer  W 
tkt  StuUndcf  riUi  hiitkia  iMfdAwMriaim 
Onhr^  JO  Mto  <aaU*  Oe  iVMntV  $o  taia  m  Oa 
former  Ptmmm  ofContmpt,  Ai  aoMlSU  .^Iwwr  Metftf 
sroM  ftwrnffcMii,  omX  so  m  to  Mib  Ale  lueif  Cbier 
jNvtoMeto>M(^. 

The  bill  in  this  cause  was  filed  ng&inst  htaband  and 
wlfc  wd  others  for  the  pnipoae  of  ofat^ning  payment 
of  a  sum  <tf  money  ont  of  %  ftiitd,  wMeh  was  aume^ 
l«  ^  bill  to  be  the  separate  property  of  tho  wife. 
The  bia  Was  filed  ott  tho  19t&  May.  1848,  and  the 
hiNband  having  been  serwd  with  a  sub^n^  addressed 
to  himself  ana  his  wlfb,  ceqniring  them  to  appear  and 
ftosiper  the  bUl^  entered  ^  appeai^ooe  for  Uraeelf  alone 
on  the  17th  May.  On  the  80th  May,  pluntiff  entered 
an  ftPDe^ancQ  for  tlie  wife,  and,  on  th9  let  Jane, 
plaitfiifr  infdtmed  the  hnsband's  sodicltor  of  lUs  havuig 
enterod  an  appeartmce  for  the  wif^  the  8th  Ji^y. 
pii^ntiff  se^ed  va  attachment  against  the  .hnisbapd  for 
want  of  his  answer  and  that  of  h|a  wife.  On  the  SStb 
Hovember,  npon  tfio  Tetnjm  nan  eat  Inventus,  plaintiff 
obtained  an  o^der  far  astpuetnuUni-  agBinsI  fka  hvsf' 
band  until  he  should-  fbHy  answer  tlie  bill,  'Clear  ltl« 
eoatempt,  and  the  Oourt  make  ftlrther  oMer  to  th* 
eontnTy.  0*  the  Sth  Dooember  the  se'juestration'is- 
saod,  and  on  th*  aoth  was  executed.  H. '  t  \w  attach- 
ment and  aequeatr^tion  were  obtained  without  notlo^ 
to  the  hnqband.  It  Appeared  fn'io  the  tiflidiivits  ihaf^ 
the  wife  had  deserted  tier  huslKin<I,  and  was  living  In;, 
adultery,  and  that  the  husband  was  not  aware  of  he? 
residenoe,  and  had.no  control  over  hur,  and  that  he 
was  prpsftiUtlng  a  suit  for  a  divorce  in  Si  MtUmd.  On 
the  I  £lh' January,  1849,  the  tmsband  moved,  before 
Knt^t  Bruce.  V.  pursuiuil  fo  notice,  that  the  a^ 
pearanee  wtuon  plainti^  had  entered  for  the  wife,  toe 
writ  of  attachmtot,  and  all  subsaqvsot  proeeediogs^ 
might  be  diaohawod  forinegularity ;  ead  that  defend- 
ant tha  husband,  might  be  at  liberty  to  answer  the 
plaintiff's  \n\\  in  this  cause  separste  aud  np^  from 
his'wlforBDd^  tbatplatdtllP  might  uot  be  at  liberty  to 
take  any.  proMbdiags  against  defendant  fcfr  want  of 
'ly  hie  "ifa    Tt  appsatsd  Uwr 
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the  evideDce  that  the  clerk  of  the  husband's  solicitor 
had,  hy  mistake,  entered  an  appearance  jointly  for  the 
husband  and  wife,  and  Uiat  sabsaqnently,  by  an  ar- 
ranffement  between  the  clerk  of  the  plaintiff  (the 
plamUff  was  a  solicitor  and  sued  in  person)  and  the 
na8band*8  solicitor,  the  entry  of  the  appearance  was 
sdtered  to  an  appearance  tor  the  hnsband  alone. 
Knight  Bruce,  V.  C.,  discharged  the  appearance  which 
bad  heen  entered  by  the  plaintiff  for  the  wife,  and  also 
discharged  the  attachment  and  seqaestratioDj  without 
costs  on  either  side.  Upon  pluntiff  appealing  from 
that  order,  the  Lord  Chancellor  (18th  January)  dis- 
chai^d  the  order  of  the  Vice-Chancellor,  and  refused 
the  motion  of  the  defendant  1>efoTe  the  Vice-Chan- 
cellor, with  cost&  his  Lordship  being  of  opinion,  npon 
ihe  evidence  and  the  conduct  of  the  parties,  that  the 
anpearaace  which  had  been  entered  for  the  -wiSe  by  the 
plamtiff,  whether  originaUy  regular  or  not,  mi  a  bind- 
uig  appearance  upon  the  husband*.  On  the  ISth 
January,  the  date  of  the  Vice-chancellor's  order,  the 
husband  filed  his  own  answer;  and,  on  the  26th  Ja- 
nuary, the  husband  mored,  before  Knight  Bruce,  Y.C, 
pursuant  to  notice,  that,  having  filed  his  answer  to  the 
plaintiff's  bill  in  this  cause,  and  submitting  to  pay  the 
costs  of  his  contempt,  the  writ  of  attachment  for  want 
of  his  answers  and  the  answer  of  his  wife  and  the  writ 
of  sequestration  might  be  discharged,  upon  payment  or 
tender  by  the  said  defendant  of  the  costs  of  his  con- 
tempt; and  that  the  siud  plaintiff  might  not  be  at  Utierty 
to  take  any  proceedings  against  him  for  want  of  answer 
in  this  cause  by  his  wife. 

The  Vicb-Chahc£LLOB  made  an  order  in  the  terms 
asked,  referring  it  to  tlu  Mastor  to  tax  the  plaintiff  his 
eosta  OGcarioned  by  the  ecmtempt  of  the  defendant,  and 
of  that  application,  eate  f  Ac  partin  di^nd  about  the 
aam;  ana  the  wife  was  to  m  at  Ul>erty  to  answer 
separate  from  her  husband. 

Fab.  8. — The  plaintiff  now  appealed  from  that  order. 

Jamet  Parker  and  ElderUm,  for  the  appeal  raoU<m. — 
The  defendant  was  dearly  irregular  in  putting  in  his 
own  answer  only,  without  tlie  leave  of  the  Court,  when 
he  was  in  contempt  for  hia  own  and  his  wife's  answer, 
{6ee  T.  CottU,  3  M.  &  C.  180).  [The  Lord  ChaneeUor^ 
after  looking  at  Qee  v.  Cottle^  saio,  that  the  question  in 
the  present  case  was  different,  for  that  here  the  plaintiff 
did  not  ask  to  take  the  answer  off  the  file ;  that  the 
question  here  was,  the  pltuntiff  not  askiiiig  to  take  the 
answer  off  the  fil^  what  was  the  defendairt  now  to  do  X} 
He  ought  to  have  obtained  an  order  to  clear  his  con- 
tempt, and  then  have  moved  for  leave  to  put  in  his  own 
answer:  he  ought  to  hare  served  his  wife  with  the 
notice  of  motion  for  leave  to  answer  separately.  {jBarqf 
T.  Whittingham,  IS.  &  S.  161).  It  is  kid  down  in 
all  the  books  of  practice,  that  the  order  to  answer  sepa- 
rately must  be  obtained  upon  notice.  (See  1  Dan. 
Chan.  Prac.  209^.  The  order  of  the  Yice-Chancellor 
is  also  irregular,  in  that  it  dischaiges  the  proceedings 
on  contempt  npon  payment  of  the  costs  by  defendant ; 
whereas  tho  24th  6rder  of  April,  1828,  savee  the  pro- 
ceedings in  cont«mpt  in  the  event  of  the  answer  being 
insnffident.  [Lord^  Chancellor.— The  defendsnt  was 
dearly  wrong  in  filing  his  separate  answer  without  the 
leave  of  the  Court;  but  as  yon  hare  not  treated  it  as 
irregularly  filed,  we  must  treat  it  as  a  regulu  proceed- 
ing; and,  if  you  choose  the  process  of  cinitempt  to  re- 
main, yon  must  undertake  to  treat  it  as  the  separate 
answer  of  the  husband.  How  can  yon  treat  this  as 
the  separate  answer  of  the  husband,  and  at  the  same 
time  quarrel  with  it  as  not  being  uie  joint  answer  of 
husband  and  wife.  The  Vice- Chancellor  gave  yon  the 
option  of  moving  to  take  the  answer  off  the  fil^  but 
you  declined  it.]    It  is  doubtful  whether  tiie  coder  of 

*  The  reporter  wu  not  present  wbea  this  OMS  wu  first 
broodht  on  before  the  Lord  Chuoellor. 


the  Vice-Chancellor  will  give  the 
and  incuTTed  by  the  seqneetration,  wMch  is  notRbid 
It  is  wrong  also  in  ordering  the  oosts  to  be  tad^'ii 
parties  diirer  about  the  same ;  for  thai  it  ni^fti 
upon  phunUff  the  costB  of  taxation.  (T^Orid 
April,  1828). 

Jamet  JmtutM  and  Ltwm  were  for  the  drfnA 
but  were  not  heard. 

The  Lord  Chancellos.— It  appears  to  me,  tU 
defendant  has  been  altogether  irr^hr;  the  nit  b 
agdnst  husband  and  wile,  and  the  haibaitdtuth' 
any  control  over  hia  wife  to  compel  ba  to  «Bn^ 
ought  to  have  represented  that  circnmittMt  ti 
Court,  and  have  obtained  an  order  for  lean  to  in 
separately ;  instead  of  which  he  lajs  by  and  tdw 
notice  of  the  smt  for  several  monui^  asi  it  lMli 
in  this  separate  answer  for  himself,  which  he  ks 
rig^t  to  do.  No  doubt  ttiat  was  invgular;  bitli 
done  it,  and  not  bdng  asind  by  the  pluntiff  to 
that  answer  off  the  file,  whereby  ahme  tbepsiAH 
be  placed  in  a  regular  and  proper  poritioo,  oil 
which  irr^olarity  the  defendant  cannot  ise^' 
asked  by  the  pkuntiff  to  dischaige  the  «deri 
Vioe-Chancellor.  Qee  v.  Cottle  has  no  applics&W 
ever  to  the  present.  THis  Lwdship  the  ft 
that  case.]  So  that,  being  of  opimon,  that  the  fl 
was  irregularly  filed,  and  that  the  order  f«  d| 
charge  of  the  prisoner  had  proceeded  nwrn  tU 
gularity,  I  discharged  that  order,  and  I  did  thit  i 
1  am  not  asked  to  do  here,  namely,  order  tbeK 
irregularly  filed  to  be  taken  off  the  file,  finttfeti 
tion  here  is,  whether,  leaving  the  defindni  n 
poution  in  which  he  now  is,  brought  there, boA 
by  his  own  irregularity.  I  am  to  ^scham  tte«; 
the  Vice-Chaocellor.  I  am  of  opinion  tfiriiciw 
that.  The  defendant  has  occasioned  erpew  byiw 
of  his  irregularity,  and  he  must  bear  tut  ap« 
But  it  is  said  that  some  of  the  costs  incorml  t>j  ^ 
the  sequestration  may  not  be  covered  by  theorit 
the  Vice-ChanceUor.  I  do  not  think  there  uanyt 
in  that  objection.  It  is  then  said,  thst  the  pnw 
contempt  ought  not  to  be  discharged  nnW  »  ft 
that  the  defendant's  answer  is  a  toSkim 
order  which  I  make  will  provide  for  Ottt-i*ff* 
undertaking^  that,  if  his  answer^  he  fMt^m^ 
the  pUUiUiff  nov  he  at  libertw  to  take  up 
ofeoiampt,di>mim  the  appeal.  lUOrifi*^^ 
€^anceaortobevaH0da»totheta»atieii<(t«fti9^ 
tingtheword$**inea»ethepartie$d^tf»^^^ 

FA.10and%i. 
Practice— Entering  Appearance  for  Wift-^^ 


Bia  againet  HuAand  and  IVifr.  .^"^ 
serv^  out  of  the  Jurisdiction  wiih  »d  i 

Copy  of  Bill,  entered  his  <»»,4Pff^^h 
Wife  living  apart  from  him  and  W 
that  the  Plaintiff  was  entitled,  won  Pm  Vj^ 
dina^  £i!rnc«  i^wn  the  Buiiband,  to  enter  a^^f^ 
ance  for  the  Wife.  ^ 
In  a  second  suit  between  the  same  P»*f'^ 
to  charge,  what  wasaUeged  to  be,  the  KP«*"^ 
the  wife  with  anotiier  ram  of  money,  toenhiuow^^ 
served  in  Scotland  with  a  rabpcena,  ; 
self  and  wife,  and  with  the  office  wjpy  of  thej, . 
under  rule  3  of  the  Sftrd  Order  "T'^jt 
husband  entered  an  appearance  for  hiin8e"t  , 
his  wife.   Knight  Bruce,  V.  C,  being  eppl^ 
plaintiff  for  an  order  for  leave  to  enter  wJTT^ 
for  the  wife,  doubted  whether  the  case  was 
order,  and  refused  the  application.  u 
fJ>.  10.-Etderum  now  renewed  the  n»tifl>  " 
his  Lordship.  ««tto.*ft 
F^.  24.— LoKD  Chjuicmxor-— Td«  .P^Bbpg 
anta  to  this  suit,  being  husband  aad  wift^  w""^ 
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apoD  the  hnsbsnd  in  th«  ngaUa  way, 
"  lud;  be  has  appeared  for  himaelf,  bvt  not  for 
»;  and  the  question  u.  whether,  under  the  33rd 
of  May,  1845,  the  plaiDtiff  was  at  liberty  to 
BmMnsee  for  the  wife.    [His  Lordehip  read 
Ordir.]  Now,  there  does  not  seem  to  be  any 
bWt  tut,  if  the  husband  had  been  served  within 
^^pM£diu,  tbe  plaintiff  might  hare  entered  an 
^     ahtthewife.   I  do  not  precisely  know  what 
Ul^t  Brace,  V.       felt  in  making  the 

-Bii  Honor  thoofht,  that,  as  petsonal  ser- 
inatthedweUii^honBe  of  tbe  hnsband, 
Lhmbsnn^iredif  he  had  been  within  the  jo- 
nflir  Mfies  oa(^  to  haTe  been  made  when 
ifftv  that  the  wift  was  out  of  the  jnrfi- 

I  tm  CkiiRiLLOB,  after  reading  the  29th  Order 
r  ^  imiee  of  satmBnas  wiuin  the  juisdic- 
md,  tbit  penonal  serrice  was  not  required 
Oite;  ihit  It  miffht  be  at  the  dwelling-lioiue 
k^ofabode.  That  the  ground  of  the  Order 
mace  is  due  serrice ;  and  the  Court 
'  Ihst,  whether  within  or  out  of  the 
liAe  consequences  must  follow.  That 
!  iviiwiTCs  zequind  of  due  aerriea  out  of 
■iettaiiwithfai;  and  that  the  husband  har- 
■  M/Rmd  in  Scotland,  and  ordinary  serrice 
mt  JKimif  had  he  been  within  the  jnrisdlo- 
.  AraUitifikoild  be  at  Uber^  to  do  that  fbrthe 
I  tk»  Mud  might  hare  done.— PAiAtfi/  to 

I.  Ta  GuAT  Wmaas  Rulwat  Ccmun. 

\—Qm»wlim~-Prcdmetum  of  DoeumenU— 
UriMifcEIlsme>,r2  3fy.4ir.746J. 
:m^fadm,M  Oar  AumeTj  Jtafei^,  "MtK,  tavt  at 
mimmiif  Uu  DeamaOM,  Papert,  Sfc. 
md  m  wmHmal  im  Ot  Sdudule  ktrtmto  amiextd, 

tm  mM'i^  Amd  m  a  n&eptent  Part  of  thMr 
''^AqtUmieiPririlMe  om  to  tome  of  the  Cor- 
N  ^mmtitScMiUts—MeU,  tkat  thtlitftmd- 
22^""'  *>  product  all  tAt  Doemmtt  m  the 

W  M  CmaJumft  Judamtnt  w  Hardman  v. 
_  ^^'^AttCattwatbefitrehimattheRollt, 
W '^'^jBitgi  fortk  a  Part  qf  a  priviU^  J)oea- 
— <  m  iitAMmr,  and  Men  reftn  to  it,  ho  camtot 
^l^im^frmProAiaiom, 

J*^'  aotioii  for  the  prodaeUon  of  certain 
iiMittamats  mentionea  in  the  schedule,  and 
J*.?  ^  answer  of  the  defendants.  Knight 


au!l^  "pOB  the  motioi  eoaing  on  htSan  him 
u  order  for  the  production  «f  all  those 


ofaDthedoemnentacontdnedin  the 


iBt  taof^i  to  be  protected  upon  the  ground 
•^TT!  f»  to  those  which  were  sought  to  be 
C^?MH  wbieh  nvxt  mentioned  in  the  affidarit  of 
^^2?  «^tor  of  the  defendants,  the  motion 
^"■•wto itand  over  until  further  onier, with  U- 
^TO^W'  The  production  itf  those  documents, 
~"*i«XMpt«d  from  the  order  of  Knight  Bruce, 
»;«*.«i»wm(»Tedfor.   ThebiU  was  filed  by  Darid 

the  Great  Wes- 


iders,  their  secretary, 

_   ,  for  the  purpose  of 

^■■l"  i«eree  for  an  account  of  the  works  exe- 
ZUl  1^°^  xmder  Taiiooa  contracts  entered 
dTk!.  ^™P«J>  and  of  the  monies  remaning 
VJ»""  Fbintiff  m  mpect  thereof.  The  Company, 
^^V,  sod  tiieix  engineer  put  in  a  joint  an- 
'^•■H^  in  the  f^cni^  paw^  of  wltieh  they 


stated  as  follows:— ^*  That,  by  reason  of  the  lapse  of 
time,  the  magnitude  and  rarie^  of  the  tnnaactions  and 
matters  in  the  said  bUl  mentioiied  and  inquired  after, 
the  deaths  or  absence  of  other  parties,  and  other  cir- 
cumstances, defendants  are  unalue  now  to  speak  wiUi 
certainty  as  to  many  of  the  matters  in  the  swd  bill  men- 
tioned and  inquired  after;  but  defendants  I.  K.  Brunei 
and  C.  A.  Saunders  respectirely  say,  that,  in  this  their 
answer,  they  hare  respectirely  spoken  to  the  best  of 
their  knowledge,  remembrance,  information,  and  belief. 
And  all  dafendants  say,  that,  save  as  herun,  and  in  and 
by  the  oertifteatee,  reports,  oorrentondence,  books,  do- 
cuments, m>m^  and  writinn  which  were  mmtiMied 
and  oompnsed  in  the  sehedues  hereunto  annexed,  imA 
mMsA  dnendants  are  willing  to  produce  as  part  of  this 
thdr  answer,  in  the  same  manner  as  if  the  same  had 
been  set  foru  at  length,  is  mentioned  and  appears,  de- 
fendants reqwotirely  are  unaUe  to  make  any  farther  or 
better  answer  to  all  or  any  of  the  matters  and  things  in 
the  sud  bill  mentioned  and  inquired  after,  and  which,  as 
defendants  are  adrised,  it  is  necessary  for  them,  or  any 
or  either  of  them,  to  make  answer  unto."  In  several 
parts  of  the  answer  it  was  stated,  that,  save  as  herein, 
and  in  and  by  the  said  schedule  hereunto  annexed,  and 
the  documents  therein  comprised,  is  mentioned  and  ap- 
pears, d^mdants  are  Tespeenraly  ttnahle,  in  any  manner 
set  fbrth,"  &e.  And  at  the  end  of  the  answer  came  tho 
two  following  nassBges ;— **  Defandanta  say,  that  do* 
fimdanti^  the  said  Company,  hare  In  their  possearicm  or 
power  the  sereral  document^  papers,  and  writings  moi- 
tioned  and  set  forth  in  the  schedule  hereunto  annexed, 
and  which  relate,  as  to  some  of  them  wholly^  and  as  to 
the  rest  in  part,  to  the  matters  and  things  m  the  s^d 
bill  mentioned,  and  which  the  defendants,  the  sud 
Company,  are  ready  and  willing  to  produce,  {atoept  at 
horetnafur  maaiomed)."  **  Defendants  say,  that  all 
correspondence  or  copies  of  corre^ndence,  or  other 
communications  or  copies  of  communications,  in  writ- 
ing,  passing  between  defendants  or  their  respective  se- 
cntaries,  clerks,  or  agents,  or  an^  or  either  of  them, 
on  the  one  band,  and  their  respective  solicitors  or  clerks 
of  their  solidton,  or  any  or  either  of  them,  on  theother 
hand,  are  privileged  oommunications;  and  that  defends 
ants  ouglit  not  to  be  compelled  to  produce  the  aame." 

SuimU  and  Btmalgtttty  for  the  motion,  relied  upon 
the  first  paasage  from  the  answer,  as  shewing  that  all 
the  documents  in  the  schedole  were  thereby  incor- 
porated into  the  answer;  and  that  the  defendants  could 
not,  by  the  subsequent  allwation  of  privile^,  eeoapa 
from  the  consequence  of  sucn  an  answer;  (citing  JTiiirw- 
man  r.  Etiamtty  2  My.  &  K.  74A) :  and  contended,  that, 
unless  the  production  was  ordered,  the  answer  would  be 
insufficient.   (  WhUe  r.  miUamt,  8  Ves.  103). 

Baeom  and  jS^mm,  contra.— The  grammatical  ocm- 
struc^ra  of  the  first  passi^  does  not  necessarily  import 
that  all  the  documents  in  the  achednla  are  refmea  to, 
so  as  to  make  them  part  of  the  answer.  The  words 
"  and  which**  may  well  be  takm  to  quali^  the  general 
refotoMM  by  what  is  sulMeqaentiy  stated  in  the  an- 
swer. It  is,  therefore,  only  a  submission  to  produce 
those  documents  which  defendants  are  willing  to  pro- 
duce, namely,  all  the  documents  in  the  schedule,  with 
the  exception  of  the  privileged  documents.  Bnt,  ae- 
ram  ing  ttut  the  first  passage  is  an  unqualified  submis- 
sion to  produce  alt,  still  we  submit  that  it  matters  not 
in  what  part  of  the  answer  the  d^m  of  privily  la 
made;  and  that  the  production  will  not  be  ordered. 
The  principle  of  Hardman  v.  EUamet  will  not  be  af- 
fected by  refasing  the  production  in  this  case. 

[TbeXord  Chancellor,  in  thecourse  of  the  argument, 
inquired  why  the  motion  before  Knight  Brace,  V.  C, 
was  Mdered  to  stand  over  as  to  these  docamenta.  No 
distinct  anawar  was  given  to  his  Lordship's  question ; 
hot  it  was  admitted  on  bc^h  sides  that  hu  Honor  bad 
not  enne  to  any  poutiTe  dacidui  against  the  ri^t 
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tt«  pUntiff  to  the  prodootion  nt  tluse  particular  iotn- 

LoftD  Cbamcellob.— -The  firat  qucBtion  is,  what  is  the 
esnstnietion  of  the  eentence? — and,  I  mtut  say.  upon 
that  it  is  imposnble  to  entertain  any  doubt.  The  d«- 
fwdante  are  called  upon  to  make  a  certain  diacorery. 
The  way  in  which  they  deal  with  that  diseovery  is,  not 
io  answer  it  aecording  to  each  qnestion  that  n  aalced; 
bnt  they  protect  themeelvee  from  Uiat  neceautyi  or  en- 
deaTonr  to  do  bo,  by  setting  out  in  the  schedule  a  long 
mumeration  of  vanous  docnmenta ;  asd  then  they  aay» 
"Save  as  herein,  and  by  the  ewtificates,  leporta,  corre* 
ipmidence)  books,  doeumoita,  papery  end  writinga, 
Vhich  are  mentiwwd  and  eomprued  in  the  eohedale 
faneto  annexed,  and  which  the  defendutts  are  wUlioff 
to  produce  as  part  of  tbrir  anawer,"  &c.  It  ii  said 
that  offer  to  produce — tiiat  wUlingneas  to  prodnoe — does 
moX  refer  to  ul  the  piq>ers  and  documents  in  the  aiwwer. 
It  is  to  be  ohaerved  that  the  word  *'  which"  is  twice 
■eed  :  the  first  time  it  is  need  is  after  the  ennmeratitfn 
of  the  documents  which  are  mentioned  and  comprised  in 
the  schedule,  and  there  it  dearly  means  all  that  are  com- 
prised in  theBchedule:  thencometheveryneKttwo words, 
**  U)d  which."  Do  not  they  refer  to  the  same  subject- 
nattor  as  the  first  "which"  refers  to,  namely,  all 
M^rs  and  writings  set  out  in  the  scbednlet  It  is 
OBpoarible  to  aaggeet  any  other  oonstmction.  It  is 
qaite  otear  they  refer  to  all  in  the  schedule.  He  saya, 
^save  and  except  papers  and  writings  which  are  set 
o«t  in  Uie  schedule,'*  and  which  they  say  they  are 
willing  to  produce,  as  If  they  had  formed  part  of  this 
tiieir  answer.  Then  the  question  is,  whether  tiiat 
does  not  make  those  documents  a  part  of  the  answer, 
within  the  meaning  of  the  dedrion  in  Hardman  t.  £1- 
IssMT.  I  understand  thai  case  is  not  reported,  as  it 
took  place  at  the  Rolls  before  me;  but  I  have  a  fresh 
Rcollection  of  the  case,  and  have  had  frequent  occasions 
to  refer  to  it.  According  to  my  recollection  I  proceeded 
upon  this  ground — I  said,  if  a  party  refers  to  a  docu- 
ment, and  sets  out  a  part  of  the  document,  and  then 
Kfen  to  it,  he  cannot  afterwards  tell  the  plaintiff  that 
be  shall  not  see  the  document;  because  you  are  not 
boand  to  take  the  defendant's  refwesentation  of  the  do- 
eoment.  If  he  uses  it  for  any  pnrpoee,  he  must  ena- 
ble the  plaintiff  to  see  that  he  nsn  it  for  a  proper 
parpose,  or  whether  it  is  not  more  beneficial  to  the 
plaintiff  than  the  defendant  thinks  proper  to  admit, 
now,  if  the  defendant  had  set  out  any  one  of  those  let- 
ters, with  respect  to  which  privilege  is  claimed,  and 
had  said,  except  so  far  as  that  document  gave  him  in- 
fimation,  he  could  not  answer  the  question  esked,  I 
eaitnot  say  that  the  pl^ntiff  would  not  have  a  right  to 
see  that  document,  which  the  defendant  iumself  says 
ooBtaine  all  the  information  he  possesses  upon  the  par- 
tionliff  subject.  Now,  he  has  said  so  in  the  gross  as 
to  all  these  documents  in  another  manner,  as  to 
^Ucb  It  ia  beyond  doubt  what  be  meant.  If  he 
nift  net  mean  that,  he  sieant  nothing;  because,  to 
nt  ont  a  refsTHiee  to  a  nvmber  of  documents  whidi 
the  plaintiff  la  not  to  see,  and  then  to  say,  that, 
except  so  far  as  those  doenments  eontun  the  informa- 
tiwn  required,  he  cannot  set  forth,  it  is  virtaallysay- 
log,  *'r  shall  not  answer  the  question  at  all."  He  is 
bpund  to  give  Uie  information ;  he  does  refer  to  all  the 
docmnents  in  the  answer  for  all  the  information  that 
the  plaintiff  requires,  and  whioh  the  defendant  submits 
to  answer.  He  adopts  his  own  course  of  dealing,  and, 
having  done  so,  he  cannot  withdraw  from  that  course. 
It  may,  no  doubt,  have  occurred  from  inadvertence  in 
the  expressions  used ;  and  that  he  meant  all  along,  and 
intended,  to  protect  himself  from  producing  those  which 
U9  called  confidenUal  communications.  That  proteo- 
tien  might  hare  been  obt«ned  by  the  answer;  but  if 
J  find  in  the  body  the  answn'  a  stotement  by  the 
■etedftDt  thai  ha  caomt  luwer,  except  by  lefwom 


tooert^  docnmenta,  wfakb  be  refers  to  as  put  rfi 
answer,  and  offera  to  pmduoe  them— hsrine  tii  (] 
he  loses  all  pretence  for  withholding  that  tnf^ 
from  theplftintiff ;  becBvee  hehimadfluuelcctHtHj 
that  mode  of  communioation,  giving  the  pisintiff  { 
information  which  tbe  plaintiff  is  entitled  to  m 
from  him.  That  ia  exactly  Hsrdmm  f.SBim 
cannot  possibly  disAingnish  it  from  that  eaie,  ht 
caees  there  was  a  reference  to  documents  es  part  ili 
answer,  and  an  offer  f  pToduoe.  in  totii,  ein| 
stances  existed,  which,  if  it  had  not  bees  for  tit 
neral  reference  m^iiig  the  doeulMla  pat  d 
imswer,  would  have  ftfoteeted  tiie  defisndatfiai 
ducing  them.  In  Smrthum  v.  Ellamm  a  qMtitti 
from  there  being  a  dooament  which  osb  «M 
prove  the  defenduit's  title^  and  would  nottia  thi^ 
tiff  in  proving  his  own.  Here,  it  is  said,  then^ 
confidential  eommunioatlona  passing  between 
citor  and  the  clieoto.  Now,  suppose  defendot 
out  a  part  of  Mie  loiter,  could  he  ivfiase  to  \ 
referring  to  it,  as  psfft  of  his  answer,  to  shew 
he  states  in  his  anawer  is  true  1  Of  conne  )■ 
not.  He  could  not  any,  "  I  will  shew  ynv 
that  is  a  privil^ied  commnnication,  and  I  iMni 
you  something,  but  I  will  not  give  you  any  Ml 
formation — that  is,  prlTikged.  1  wiU  let  ywi  km 
much  of  it  as  I  like  Wore  it  ia  Meertaimd  whKkM 
account  I  giTe  of  it  w  tnte^  or  whether  it  aiay  Bit  I 
been  a  matter  of  InfennatdoB  that  I  have  HnmAm 
to  withhold— it  eomca  to  Uie  same  thing."  Beta 
only  not  set  out  any  part  of  it,  but  be  haiiw 
to  the  whole,  as  that  which  is  the  only  ^oea 
which  contains  any  information :  that  most  oe  f 
duced.  Hardman  v.  Ellamm  came  before  me  tti 
Rolls.  I  recollect  the  case  perfectly  weU:  if » 
wards  came  to  this  court,  and  here  the  tain  m 
directing  the  production  of  those  docomaiti™' 
finned.  The  deoision  seeme  to  me  to  be  uiriiOTg™ 
able  frton  the  present.  No  doubt,  it  pots  the 
in  a  rituation  which  they  would  not  l»"jf"^ 
different  course  had  been  puitued  ;  it  ^r^Tj. 
produce  docnmenta  which  aie  called  P^"?™'^ 
a  course  they  hate  brought  upon 
they  cannot  withdrew  from.  The  Vfcw^^M^Jv 
I  understand,  never  decided  against  tbe  pw'^'^ 
but,  the  obiect  of  the  application  being  fwwpwn 


Dui,  file  Qoivci.  VI  ui»  npuiramuii  "^"b  —  :  * 

tion  of  all  the  documents,  the  Vice-ChanceU«  oiw 
the  motion  to  stand  orer  as  to  these  P^^^Jt: 
ments.   That  was  not  doing  it  as  a  refaisl 


the  regular  practice  compels.  Thoee  that  """^ 
duced  arc  those  which  pUntiff  has  a  ng*****"??! 
of;  and  that  is  the  only  reawm  why  I 
the  Vice-Cbancellor  rafnsed  the  motion  ejr  not, «  ■] 
I  might  have  the  flatisfaeUon  of  knowniR. 
making  this  or^,  I  do  not  aotoontranrtoW^ 
expreved  in  the  eourt  helow^— Orirfr>r/»»^^ 


VICE-CHANCBaiOE  OF  ^GhJJi^^ 
Thohktoh  v.  Riaom*.— 


the  Ship  insured  having heen  tost,  to  ""^""^ft/fc* 
brought     the  fntured  for  the  Amotf  %  X^-aj 
and  to  have  the  Policy  Utelf  deliwrtdjf  »  " 
Ud,  on  the  Gromd  ofDenaUm andJOOia ^J^gA 
ageandthe  Un»eaworthinmo/t^^V:JJ^^^ 


*  Sz  iililiaar  Mr.  R.  Q*  BtfH^ 
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hfiriil*4\m4mt  m  tk»  Attkm,  {Ptmmtifm 
(«tU  Gnmtd  of  Detiatiom.  He  then  brmght 
tuBtarmtty  mtutiti^  that  tk*  PoHeyw^Ui 
niiip:—Hdd^  Aat,  tike  tekote  Case  Iwning 
IKK  QkmNm  qf  Ac^  and  tkere  behiy  no 
immm  m  Bfrnff  mti  Ihe  BiS  wa$ 

I,v)iieh  woB  filed  on  tiM  13th  November, 
1  dett  stated,  (tuit  Riohanl  Thoratoa.  the 
« the  18th  Febraarr,  l»t«i  underwrote  a 
fier  of  ineafaaee  of  nal  date,  effected  uipon 
Pwj  Hall  and  her  eaive,  on  a  voyage  from 
Ik  ■  ari»  port  in  the  Uuted  KiDgdom^  for  the 
M.:  iM  tke  ihip  anM  off  the  eMt  ooaat 
Aam,o«  hero^wwd  ToyaM)  oa  the  14th 
ltl&,  utd      in  Deeeaaber  fli  the  lamc  year 
■d  keding  goaao  em  the  eoast  of  IW*- 
M  the  leth  Anguat,  the  ship  left 

tfitegoaia,  and  proceeded  on  a  royage  to 
'    Iwaih;  nd  vn  her  Tetnra  voyage 

ittendng  to  eater  the  harbour  of  Swita 
ftti|en»,  on  the  Wth  September,  1846,  she 
I  itnasi,  and  leodved  such  smous  dasMse 
MUMtWreniered  fit  for  sea,  and  ww,  la 
asleaiaed  and  sold  for  121,   The  hill 
«M  the  said  «oyag|e  to  the  FaUtland 
W  ^ua  was  a  deriatien  from  the  voyage 
If  thtfihty,aad  that  tiw  same  was  am  inter- 
vhoUy  Astinet  aad  difiersDt  from  the 
' \j  ncfa  policy,  and  that,  tiie  ship  having 
.  WntirafrontheFalkliadldaQdetothe 
Vtafosii,  tks|;laiiitiff  was  Hot  liable  spMi  the 
tkl  tU  pliiBttff  had  iweatiy,  aad  loag  ainee 
7"sieMted,<fiaeevered,  as  the  &ek  was,  th«t 
«M  M  NswuAy,  aid        she  WM  aot  pro- 
"^■ipwn'W  wiA  pioririjask  steles,  and 
>K  Die  pcrformaaoe  of  the  voyage  ineored 
'  jr*  tt  ud  b^ore  the  tiose  when  the  riek 
M^eHal^edtohaveaMashed;  and  that 
^■fciiniiid,  a  the  fact  was,  that  the  ^ip 
"■■rty  Mayed  off  Ae  eoast  of  Patsgoaia 
^^^^■astts  after  the  risk  lastued  against  as 
^Mswilhged  to  have  attached.   The  bUl  then, 
*^  cirewmstaMSS  atteadiag  saoh 
lid  chsrnBg  that  the  deftndaata,  who 
>rj«ehiiiedby  the  ^liey,  had  then  latefy 
'^*«liPB  at  law  agMHt  plaiatiff  to  Ncovar 
l^fHw*  intended  to  piooeed  to  jodgraeat 
■  IhrriD,  and  also  oaaiRUig  nnoa*  oir- 
i^port  of  the  plaiatiff 's  caas,  pnyed 
'        aasw»  as  to  the  premiseB,  and 
^fat  be  deUresed  ap  to  plaiatiff,  and 
hot  mght  be  yestiaiaed  from  further 
^^^^  >t^w4aetion,  and  from  oosamenciBg or 
^P^JjV  sthsr  aetioa  or  ptoceediiw  at  law 
g^j^^  c  the  poUey.   The  plaintiff  obtained 
"junction  for  want  of  anaww,  which. 


^PMsAtmaiw  ia  of  the  answer,  tw  allowed  to 
^??%"ittoBtdiewii«eanse.   The  action  at  law 


**  ^  Adjoamed  SittiMS  hi  London  after 
^  dsfcndaat  (phanUff  in 
^^/'iSj    ****  ^^J^  y>  the  deriatipn. 


j^ri  •wwQ  paymeat  of  the  ptdioy.  The 
^7*  npHed  to  the  answer,  but  did  not 
^^""■rtftdeace;  and  onto  an  order  of  the  4th 
S^J*^  dewa  the  eaase  tw  haaiiag,  and 
to  hear  jodgmcnii  The  eaase  now 


,  (AcHelf  wHh  him),  for  the  biU.— The 
^j^—weiaot  ehargefia»d.bnt  only  a  deria- 
2T,^'*>*MthiBesi;  and  a  verdict  having  been 

K^^m  Mndaat  in  the  aetioD  at  law,  on  the 
^Mstioa,  he  is  at  Ubevty  to  fik  his  hill  in 
H    J*      ^  Hioy  delivered  up  to  be  caaoel- 
^"*««itaiaaetm  ^bh(  ptoetediiwi  at  law 


apon  it:  the  result  of  the  aetioa  hariiig,  in  &et,  

bfished  the  truth  of  the  case  nude  by  the  bUl.  (JTvr 
V.  Rm,  5  U.  &  C.  154 ;  Irvmg  v.  T'Aosi^Mon,  9  Sim.  17). 
If  an  instnimeat  is  illegal  on  the  face  of  it,  you  have 
no  right  to  come  here  to  have  it  delivered  up ;  {Simtpmm 
V.  Lord  Houdm,  3  My.  &  C.  97) ;  otherwise,  if,  as  in 
this  case,  the  instrument  is  l^al,  the  plaintiffs  In  tha 
aotion,  having  failed  at  law.cannot,  in  equity,  be  allowed 
to  retain  the  instrument  for  the  purpose  of  hnmss 
ingus. 

Vicb-Chancellor,  (without  hearing  ^worf  and  Gamp- 
belly  for  defendant). — The  qurstton  in  this  esse  is  a 
mere  dry  question  of  fact,  viz.  as  to  a  deviation.  If  the 
plaiatiff 's  argument  is  right.  It  would  oome  to  this— 
that  where  thine  is  a  mere  qnesdon  of  &ct,  not  being 
an^  frand,  there  would  he  a  concurrent  juriadietion  la 
this  Court;  Uiat,  in  the  oase,  for  exsm^e,  of  an  aotlM 
brought  on  an  unexecuted  bond,  you  would  be  able  t» 
oome  here.  I  can  understand,  that,  if  fraud  had  beeir 
made  oat,  it  would  have  been  otherwise ;  but,  as  it  ii^  I 
think  the  plaintiff  has  no  case  at  all.  The  bill  is  pat 
on  a  foundation  which,  if  it  had  existed  in  foot,  woaU 
have  been  good ;  but  that  fouadatim  Uliug,  the  hUl 
must  be  dismissed,  with  oests. 


Suntm  Ik  HoPKmsoN^ — m.  H. 

Will—Corutruction. 
A  Tegiator  gave  the  Residue  of  his  Monsei,  JtaUrtod 
Shares,  and  Personal  Estate  to  Trustees^  in  Trust  to 
invest;  and,  af^r  the  2>eath  of  his  Wife  and  Faitnrt 
of  Issue,  he  gave  to  Trustees  "  his  residuary  Personal 
Estate  and  Effects,  in  Trust  to  invest  and  stand  pos- 
sessed of  the  Inveament,"  as  well  as  "the  Stocks,  Fiittds^ 
and  Secarities**  which  composed  his  Personal  Estate^ 
upon  Trusts  over: —Held,  that  tie  Railroad  J^iaret 
passed  by  the  Bequest  over. 

The  wlU  of  Walker  Ferrand,  dated  the  4th  Decem- 
ber, 1834,  was  to  the  following  effeot: — He  gave  to- 
trustees  all  his  real  e^tes ;  '*  and  also  all  my  leasehold 
estates,  and  the  residue  of  my  monies,  chattels,  fui^^ 
railroad  shares,  securities  for  money,  and  other  per- 
son^ estate  and  effects,  of  what  kind  soever,  of,  in, 
or  to  which  I,  or  any  person  or  persons  in  trust  for 
me,  shall  be  entitled  at  the  time  of  my  death,"  apon 
tnHt  to  eoavOTt  into  moasy  all  sash  parts  of  his  pev 
soaal  estate  as  should  not  consist  of  Qovemmeat  se- 
oaritias,  stocks,  or  funds,  or  railroad  sharei^  or  most* 
^agaa  upon  real  estates,  and  place  Uie  same  out  ak 
mterest  upon  Government  nal  aaeurities,  and  Urea 
time  to  time  to  alter  and  vury  such  securities,  stooki^ 
slures,  aad  funds,  and  stand  poasesssd  of  all  the  testa^ 
tor's  real  and  personal  estates,  upon  trust  for  his  Srifo 
for  life,  with  remainder  to  his  ohildren ;  and,  in  caas 
the  testator  shouM  die  without  leaving  issue,  or,  leaviMy> 
Boch,  all  of  them  should  depart  this  Tifo  under  the  agS' 
of  tweoty-one  years  without  leaving  lawful  iarae,  thett 
upon  trust  that  his  trustees  shoalo^  as  soon  as  oodt»> 
niently  might  be  after  the  death  of  his  sMd  wife,  or 
of  such  issue,  (as  the  oase  might  be),  sell  and  abn" 
lately  dispose  of  his  said  vmI  estates.  **  And  It  is  mf 
will,  and  1  hereby  direct  and  dsolare,  that  the  tmsteei 
or  trustee  for  the  thne  being  of  this  my  will  dull 
stand  possessed  of  the  m<»ies  arisii^  from  «y  real 
estate  hereinbefore  devised,  and  also  the  moniee  arisiaf 
frosa  mv  residuary  penonal  estate  and  e^ts  hereia- 
before  bequeathed,  upon  trust  to  lay  out  the  sama 
monies,  In  the  names  or  name  of  my  said  trasteee  or 
trustee,  la  or  upon  the  pubUo  stocks  or  fiinds,  or 
other  Government  securities  of  the  United  Kingdo^^ 
on  mortgage,  or  any  other  real  seourity  in  Enghmd  of 
Wales,  with  power  for  my  s^d  trustees  or  trustee 
vary  or  transpose,  as  well  the  stooks,  funds,  and  secu- 
rities whereon  such  investments  shall  he  made  as  afor»< 
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said,  as  the  stocks,  fimd^  ov  secant  which  may  at 
my  decease  compose  part  of  my  said  personal  estate, 
from  time  to  time,  as  often  as  occasion  shall  require ; 
and  as  to  one  equal  fourth  part,"  for  the  benefit  of  a 
nephew;  and  similarly  as  to  the  other  parts.  The  tes- 
tator died  in  1835  without  issue,  leaTinv  his  widow, 
who  was  since  dead.  The  Master  had  made  his  report, 
finding  that  the  testator  was  possessed  of  considerable 
propertv,  part  of  which  consisted  of  railwav  shares, 
which  he  had  found  ought  not  to  be  sold.  The  cause 
now  came  on  upon  further  directions. 

James  Parker  and  Prior,  for  the  platntifi. 

Bustt  {BetkeU  with  him),  for  the  repreeeniatires  of 
the  widow,  contended,  thi^  the  railway  shares  were 
not  disposed  of  hy  the  gift  of  the  residue  after  the 
widow's  death;  and,  therefore,  passed  to  the  widow 
and  next  of  kin.  The  language  of  the  will  refers  to 
the  events  which  hare  happened — that  is,  the  foilare  of 
issue  and  death  of  the  widow.  In  that  erent,  he  dis- 
poses of  the  monies  arising  from  his  real  estate,  and 
from  his  residuary  personal  estate  and  eflFects,  on  trust  to 
possess  and  to  stand  possessed  of  the  Investment,  as  well 
88  tiie  stocks,  fands,  and  securities  which  composed  his 
penonal  estate  at  the  time  of  his  death,  rfow,  this 
does  not  comprise  ndlway  sharn^  they  are  not  monies, 
and  they  are  not  seeuriuM.  {MudtOutma  r.  Jbnar,  11 
Jur.  464).  Had  he  intended  them  to  be  included,  he 
would  have  enumerated  them,  as  he  did  in  the  former 
part  of  his  will. 

JfoSfw,  for  some  of  the  next  of  kln.—He  cannot  in- 
clude railway  shares  in  monies^  for  he  gives  no  authority 
to  invest  his  money  in  them :  he  only  says,  they  are 
not  to  he  sold.  He  makes  a  totally  different  disposi- 
tion of  his  property  after  the  death  of  his  widow  and  in 
case  of  failure  of  issue.  In  that  case,  he  directs  his 
real  estate  to  be  sold,  and  the  monies  uising  from  the 
sale  of  it,  and  his  other  monies— not  his  railway  shares 
—to  go  to  collateral  relations.  It  may  he  conjectured 
what  he  intended  to  do,  but  he  has  not  done  it;  but,  if 
he  did  intend  to  do  ao,  why  la  then  aneh  dumge  In  the 
npreseion? 

JStuarif  AwgMetl,  Shgam,  and  Ahm^t,  for  other 
parties. 

yicB-CHANCELLOR.~It  sppcars  to  me  there  is  nothing 
in  it.  The  thing  turns  upon  the  words  of  the  will : 
the  testator,  in  the  fint  instance,  givea  "all  his  lease- 
hold estates  and  the  residue  of  his  monies,  chattels, 
iunds,  railroad  shares,  securities  for  money,  and  other 
personal  estate  and  effects,  on  trust  to  convert  into 
money  all  such  parts  as  should  not  consist  of  Govern- 
ment securities,  stocks,  or  fiinds,  or  railroad  shares  or 
mort^^es,  and  from  time  to  time  to  alter  end  vary  such 
securities,  stocky  shares,  and  funds  as  should  seem  ad- 
Tisable,*'  both  those  which  he  had  invested  and  those 
wbldk  would  he  so  invested,  "when  and  so  often  as 
should  seem  advisable."  So  that  there  Is  an  express  I 
ditection  to  vary  and  turn  Into  seenrities  some  of  tlie 
pni|>erty,  and  a  general  power  to  vary  those  things 
vbieh  existed  in  the  shape  of  rdlroad  securities.  Then 
comes  the  bequest  to  his  wife  and  children ;  and  then, 
in  the  event  of  there  being  no  children,  an  express  di- 
lection  to  sell  the  real  estate,  and  to  stand  possessed  of 
the  monies  arising  from  the  real  estate  thereinbefore 
devised,  and  also  the  monies  arising  from  the  rendnary 
persomd  estate  and  effects  thereinbefore  bequeathed, 
upon  certain  trusts.  Now,  with  regwd  to  the  term 
**  ariung/'  he  does  not  mean  to  give  it  as  he  left  It  at 
ttie  time  of  his  death,  hut  subject  to  all  that  variety  of 
nnm  which  it  mi^ht  receive  by  the  dealings  of  the 
trastess.  My  opinion  is,  that  tnese  words  aloiM  are 
svmeiexit  to  cany  the  xaiuoad  diares. 


VICE-CHANCELLOR  KNIGHT  BRUCE'SCOD 

Ex  parte  Bjlrbbb,  in  re  Thb  Lohdoit  aitd  Mancsib 
DiBBCT  Indbfbndbnt  Railwat  Compavt  (Rm 
ton's  Limb).— /ed.  16. 

Rattwoji  Oompatijf  prtmnonalfy  regutared  Stat.  11 
Viet.  e.  4a. 

A  Railway  Companj/  was  provieiomalfy  regittend  a 
(A«  7  ^  8  Vict.  c.  \Xti\biU  no  Act  was  tAtaiatd, 
the  SiMewte  wu  abandoned:— Held,  that  ncA  a  i 
pony  wot  mot  withi»th€  Term$  tued  m  theAAifi 
Uamenf  31  ^  12  Fiel.  e,  46. 
The  petition  in  this  ease  stated,  that  in  Apfl,  II 
the  Company  was  projected  for  making  a  luirtj 
tween  London  and  Muichest«r,  for  the  carriage  of  j 
sengers  and  goods,  with  a  capital  of  3,000,OOQL, 
60,000  shares  of  601.  each ;  that  the  IIdo  was  after* 
propwed  to  be  extended  and  the  capital  incressed ; 
the  same,  as  originally  projected  and  as  altered, 
duly  provisioually  registered,  according  to  the  p 
sions  of  the  stat.  7  &  8  Viet.  e.  110;  that  the  pftiti 
was  a  shareholder,  a  member  and  contributor;  al 
Company,  and  entitled  to  share  its  assets ;  that  the 
scribei^  agreement  was  ngned,  shares  subscribed 
and  allottM,  and  the  parliamentary  contract  duly 
cuted ;  thal^  instead  of  complying  with  the  stan 
orders  of  the  Houses  of  Parliament,  and  ^plying 
act,  the  managing  committee  entered  into  an  am 
ment,  which  was  never  consented  to  by  the  other  ab 
holders^  (and  never  carried  into  eflfoet)  for  aaulgt 
iUm  with  another  line,  in  consequence  of  vriddi,  aa 
i^ons  other  circumstances,  the  Company  hsd  beet 
wholly  abortive,  and  was  abandoned  aa  wholly  m 
and  unprofitable,  and  it  had  wholly  ceased  to  cany 
any  bunness  whatever;  that,  bv  deposits, a coasidMa 
sum  had  come  to  the  bands  of  the  managing  eommitti 
no  account  of  which  had  been  rendered,  and  the  w 
remained  applicable  to  the  outstanding  liabilities  of  i 
Company,  and  if  the  same  was  insufficient,  the  oonl 
bntories  and  members  ought  to  pay  and  make  up 
same,  rateably  according  to  their  respective  sbares;  ti 
there  were  outstanding  liabilities  to  a  huge  amoant,  a 
that  the  petitioner  was  liable  to  be  saed  by  the  ci 
ditors;  that,  in  consequence  of  the  scheme  having  b 
come  abortive  and  been  abandoned,  the  Compaq  h 
long  rinoe  ceaasd  to  have  and  had  not  aw  omee 
place  of  business,  w  any  officer  or  servant  of  or  bdoi 
tug  to  the  Company,  hnt  that  John  Brooks,  Esq.,  i 
Michael  Thomas  Ban,  Esq.,  two  of  the  present  ne 
bers  of  the  Company,  were  two  of  the  managing 
acting  committer  and  were  intended  to  be  served  w 
the  petition ;  and  that  a  lam  number  of  the  memb 
and  contributories  of  the  Company  were  desiross 
having  the  same  dissolved  and  wound  up,  bat  1 
Brooks  and  Mr.  Baas  were  opposed  to  that  coone.  1 
petition  then  prayed  the  absuuta  disstdatiim  and  wii 
ing-up  of  the  Company, 

Baeon  and  J.  H.  Palmer,  for  the  petitioier,  atst 
that  the  present  was  a  most  important  qaeation,  asd 
was  not  doubtful  that  the  Lcgislatnre  lutasided  tkeil 
tute  to  apply  to  all  such  ounpanles  as  wm  of  aiats 
of  tradti^  oomnaides,  and  established  for  conincR 

fturposes;  and  it  was  equally  dear,  that  the  pnrpe 
or  which  the  railway  wasestaWshed  casae  witoiaM 
those  descriptions.  If  tiiat  were  so,  then  it  was  to 
seen  whether  this  Company  answered  the  leqnirsDM 
of  the  statute  in  its  other  points.  Both  the  oii^ 
and  the  extended  project  had  been  duly  proviaoosl 
registered  under  the  mrections  of  the  stat.  7  &  8  ^ 
c.  110,  and  came,  therefore,  within  the  provi^onsof  u 
111th  chapter  of  the  same  years,  and  as  sudi  wen  n 
ject  to  the  proviuons  of  uie  winding-op  act  of 
which  expressly  Mplies  to  all  compamce  which  a 
within  chapter  111.  It  is  true,  that  In  two  est 
which  have  been  bafote  the  Court,  namely,  Tli»Bm 
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fPieCmfmy  [12  Jar.  1064}  and  7%$  OMb  Im- 
if!«pit)r,  (ante,  p.  the  Court  had  held, 
'  i»«oraMij«ame  clearly  within  the  provi- 
I  Mt,  n  ovght  not  to  hold  that  they  were 
sopetatioD,  and  in  both  cases  dismissed  the 
b;  jtt  in  another  case  which  occurred  in  this 
I  reported),  namely,  that  of  Tfie  Briphton, 
lmiri(f(7«  WtlU  "Direct  Rail imtf  Company, 
'  r consent  was  made,  and  on  tlie  gruiiin!,  it 
,that  that  company  was  wltliin  flu-  act 
Yet,  witbout  relying  on  tliat  cjiat',  bfi-.'iuse 
I  ■«  in  order  matle  constnl,  tlie  present  ConipiLiiy 
I  tipTPilr  formed  for  the  carriage  uf  piisscnKors  and 
{wd(,i!i:,TlHRf6n,ira8,  to  all  intents  ami  piir|>osos, 
leoGipaij  l^natA  for  trading  and  for  commercial  jtur- 

Et ;  iiA  (f.  Uiat  there  could  b«  no  doubt,  for  b/  the 
_  kruf :  Aft  (>j  Geo.  4}  carriets  ue  declncd  to  be 
~  "  :t  to  thf  Unkropt  laws.    The  object,  or  one  of 
I  «l)eek,  of  the  Legislature  in  paarinff  the  present 
(fiu  winding  np  companies  was  to  obTiate  the  diffi* 
I  in  the  WIT  of jDstice  in  ordinary  raits  in  equity, 
ma  of  Wiltfm  t.  Stanhope  and  Sibson  v. 
j»fiKiuenUy  before  the  Court. 

,T.S.I>anieI,  and  7*.  Stevens,  for  the  re- 
tooks,  one  of  the  maniiging  coniiuittoe, 
[the  present  was  merely  an  associal iun 
tpiBBiiarTiiature,  foruifil  fur  the  purpose  of  ob- 
UKtfffParliament  to  form  a  railway,  it  being 
'"Uf  nncertain,  until  such  act  should  be 
wiitker  tlay  would  eTer  be  a  commercial  or 
eoDftiiy.  Until  the  act,  so  uncertain,  should 
(d,  it  Taa  plain  that  this  Company  was  not, 
be,  cuoaideied  ai  a  commercial  or  a  trading 
ay.  The  Conpuiy  was  nothing,  it  was  a  mere 
it  »as  formed  by  an  act  of  Parliament 
-'****yl-  In  the  second  place,  tiie  Company  was 
'  f  ^'-Mtlly,  and  had  never  been  completely,  re- 
_M~*^'^''iere  proTijional  registration,  under  chap- 
'"^•""oteMble  a  company  to  trade;  and,  there- 
^^.F^nt  Company  cannot  be  considered  as 
.  wiiJim  titlier  chapter  111  or  the  Winding-up 
W?«  Bncf,  V.  C.— The  act  9  &  1 0  Vict.  c.  28, 
■KpTOviaonjiilyor  completely  registered."  Al- 
Uey  cannot  buv  or  sell  on  provisional  registra- 
^tt* lUB the ivord  " proviaionaUy."]    The  1st 
™'"3y  companiw  whidh  have  become 
-ijUKiamdirwt  reference  to  moh  companies 
"11  other  railway  companiea.  In 
^^^SZ  ("o*  ye'  "ported),  the 

^—^■■'^ "iether  i  company  bankrupt  came 
t&  u-TTi^™    '  (I*nl  Dalhousie's  act  being  passed 
Itoe  railway  companies  within  chapter  111); 
jii.y        lu-ld  not  to  come  within 
»*>P»iUird.,  l,eu(useii,t,y  were  not  trading  or  cora- 
«»F*oia.  [Knigfu  Bruce,  X .  C.—T]  le  pro- 
ir^jttrationdofa  not  enable  companies  to  trade, 
2^A*J't'i^inst--lves  to  trade;  yet,  nevertho^ 
"™ "provisional  registration"  are  used  in 

rftii  if-      '^^^  express  mention  in  the  1st 
ivinding-ap  Act  of  certain  railway  com- 
^  Jure  beeoDw  bankrupt  under  Xiord  Oal- 
^5  (8  &  10  Viet.  c.  28)  wooM  be  men  eur- 
^^'J* wnjtwction  contended  for  by  the  peti- 
^El?^^       adopted,  and  it  could  hardly 
[■Wj':  lae  Legislature,  by  the  Winding-up  Act, 
^S^^"^*^  that  tiie  7  &  8  Vict.  e.  Ill,  did 
ip^tJiHfc  defunct  railway  schemes;  and  the  respon- 
•■■^ffH  that,  in  order  to  include  them  within 
■e  Wtti  provisions  of  this  Winding-up  Act,  it  is 
w  jo  hv  express  provisions;  and  for  that 
has  thought  it  right  to  limit 
^*^lo  which  defunct  railway  Bclu'inch^  are  to  bc- 
^^*V*ttothe  provisions  of  the  present  act,  that 
fcrins  to  such  railway  schemes,  and  snch 
^n'aitr  Lord  Dalhoone's  act  had  been  declared 


bankrapt  before  the  1st  March  last;  and  this  Company 
is  not  one  of  them,  as  it  nerer  has  become  bankrupt. 

Xaw,  for  the  other  respondent^  Mr.  Bui. 

BacMy  in  reply.— That  part  cffthe  1st  section  wUoli 

applies  to  railways  is  not  surplusage,  even  on  the  re- 
spondents' construction,  because  as  to  those  bankrupt 
companies  the  ordinary  bankruptcy  jurisdiction  would 
apply.  Under  chapter  111  only  crtditors  could  make 
such  companies  bankrupt,  but  under  Lord  Dalhouaie'i 
act  that  power  ii  extended  to  the  companies  them- 

selves. 

Knk;ht  Dru(  e,  V.  C— The  aoi  of  1B48  Is  a  Teiyipt- 
cial  law,  introducing  a  course  of  proceeding  entirely 
new.  No  judge  ouglit,  in  my  opinion,  to  put  the  hiw 
in  force  in  a  case  as  to  which  the  Legislature  has  not 
plainly  and  distinettjr  i^d  that  it  wall  apply.  In 
my  opinion,  this  haa  not  beat  done  in  the  present  In- 
stance. I  decline  attributing  to  the  L^Islature  the 
intention  of  including  snch  associationa  as  those  in 
question  under  the  terms  which  alone  it  lias  thought 
fit  to  use.  The  term  by  w^ich  such  association  is  de- 
signated is  a  commtm  one,  and  well  known,  but  that 
term  has  not  been  used.  Let  the  petition  be  dismissed, 
without  costs, 

CASES  IN  BANKRUPTCY. 
£x  parte  Etaxs,  m  re  Fostbr. — lib.  14  and  21. 
Proof— Contingent  Dtbt. 
A.  B.f  on  the  Marriage  of  hit  ZkuuktUff  wvenmted  vith 
Trutteea  to  pay  them,  so  long  at  toe  tntendut  Hutbandf 
Wife,  or  any  Issue  of  the  Marriapf,  eiitiffed  to  Pro- 
perty under  a  Will  and  Deed  redt<  <l,  should  be  livinff, 
so  much  as,  with  such  Property  as  above,  would  Amount 
to  an  Annuity  of  1501.  A.  B.  became  Bantrufftt  and 
the  TVustees,  by  Consent  of  the  Assignees,  received  the 
Arrears  due,  but  Proof  for  the  Value  of  the  Annuity 
was  r*-jrr.t':d.  Property  afterwards  came  to  'he  JSank- 
riijit's  E^tatf,  arid  the  Trusters  prUtionfJ  fur  lease  to 
proce  ( not  disturhing  former  Dicidends )  fur  the 
Amount  of  Arrears  up  to  the  present  Time;  but  the 
Court  refused  to  decide  the  Point,  whether  the  Case 
came  within  the  56th  Section  of  the  G  Geo.  4,  c.  16,  tBttk- 
out  the  Ojrinion  of  a  Court  of  Law,  and  ( at  the  Stee- 
tion  of  the  Petitioners )  directed  a  Case. 

The  petition  in  this  case  was  presented  by  the  trustees 
of  a  settlement;  and  it  stated,  that  on  the  24th  October, 
1842,  a  fiat  issued  against  John  Foater,  Kowland  Evans, 
S.  Z.  Langton,  and  Thomas  FostH',  and  they  were  de- 
clared bankrupts,  and  assignees  were  chosen  and  ap- 
pointed. Tliat,  by  a  settlement,  dated  13th  July,  1841, 
mack'  between  W,  Aggas,  of  the  first  part ;  John  Foster, 
(the  bankrupt),  of  the  second  part;  Maria  Foster,  hia 
diiughter.of  the  third  part;  and  R.  Evans, Thomas  Fos- 
ter, and  C.  Crompton,  {the  petitioners),  trustees,  of  the 
fonrtli  part,  (lifiiif?  tbe  settlement  on  the  intended  ma> 
riage  between  W.  Apj;aHaiul  Maria  Foster),  John  Foster 
covenanted,  for  liiniself,  liis  Iieirs,  executoi*s,  and  ad- 
ministrators, with  tlio  trustees,  that  be  would  pay  to 
the  trustees,  during  sucli  time  and  so  long  as  the  said 
W.  Aggas  and  Maria  Foster,  or  either  of  them,  or  an^ 
issue  of  the  said  intended  marriage*  immediately  enti- 
tled under  the  provisions  tbernniuier  contained,  (that 
is,  a  valid  wUI  and  settlement),  should  be  living,  an 
annuity  of  sach  ftn  amount  as  either  alone,  in  the  mean- 
time, and  until  any  real  or  personal  estate  should  de- 
volve upon  or  vest  in  the  said  W.  Appas  and  Maria 
Foster  in  her  right,  or  any  issue  of  tlic  said  intended 
marriage,  under  the  said  settlementof  lierwiid  father  and 
mother,  and  the  said  he  fore- mentioned  will,  or  either  of 
them,  or  otherwise  howsoever,  as"*,  together  with  the 
clear  annual  produce  to  arise  or  be  payable  from  any 


♦  Sic  in  original  written  fw  "  or." 
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mch  real  or  personal  estate,  or  both  real  and  personal 
estate,  as  the  case  mij^ht  he,  after  any  such  derolution 
or  Testing  as  aforesaid  shonld  take  place  for  the  time 
being,  would  from  time  to  time  make  up  one  fall  an- 
miity  of  150^.,  and  would  pay  the  same  by  equal  half- 
yearly  payments;  snch  annuity  to  be  held  by  them 
upon  the  trusts  therein  mentioned.  That  the  marriage 
twk  place,  and  that  tiiere  was  issue  then  born  one  child, 
wed  six  years;  that  the  husband  and  wife  were  still 
liring;  that  no  real  or  personal  estate  had  devolred 
upon  or  become  vested  in  W.  Aggas  and  his  wife  in  her 
r^ht,  or  in  any  issue  of  themT&c.,  (as  stated  in  the 
ooTenantJ.  That  shortly  after  the  Issuing  of  the  fiat 
the  petitioners  applied  to  proTe  for  the  value  of  the 
whole  of  the  said  annuity  as  a  contingent  debt  against  the 
teparate  estate  of  John  Foster;  bat,  inamiuch  as  such 
Tuue  could  not  be  satisfoctorily  ascertained,  by  reason 
of  the  contingencies  on  which  the  payment  of  the  said 
annuity  depended,  they  were  not  allowed  to  do  so,  bnt 
thay  were  admitted  to  receive  the  arrears  due  up  to  the 
time  of  tendering  proof;  Uiat  the  whole  of  the  joint 
and  separate  assets  of  John  Foster,  and  of  the  peti- 
tioners R.  Evans  and  Thomas  Fiuter,  as  hankmpts, 
which  at  that  time  had  been  reduced,  or  were  reduciole, 
into  possession,  were  thereapon  distributed  amongst  the 
creditors  under  their  joint  and  separate  estates,  and  the 
petitionerB(a8truat«es]therenpoa  received  from  the  sepa- 
rat«  eatate  of  John  Foster  payment  of  105/.,  the  amount 
of  the  aiTears  for  which  they  were  permitted  to  prove ; 
that  since  such  distribution  a  further  sum  of  1211/. 
4»,  6d.  had  come  into  the  hands  of  the  official  assignee, 
88  part  of  the  separate  estate  of  John  Foster,  to  which 
be  had  become  entitled  in  right  of  his  wife ;  that  the 
whole  of  the  annuity  continued  to  be,  and  still  was, 
payable;  and  that  the  contingencies  upon  which  the 
annuity  or  debt  was  payable  had  happened,  as  to  the 
raccesnve  payments  uereof,  which  had  accrued  or  be- 
come payable  rince  the  mid  bankruptcy;  that  such  pay- 
ments amount  in  the  whole  to  the  sum  of  928/.  IBi.  lOd. ; 
that  the  onlvsums  which  the  petitioners  hod  received  in 
rei^>ect  of  this  debt  were  a  sum  of  lOS/.  received  from 
the  official  assignee,  (bein?  the  same  sura  they  had  been 
admitted  to  prove),  and  four  sums  of  30/.  each  paid  by 
John  Foster  (the  bankrupt)  to  W.  Aggas  since  the 
bankruptcy,  making  altogether  225/.;  that  there  re- 
mained a  balance  of  703/.  16«.  lOi.  justly  due  to  the 
petitioner  for  arrears  oi  the  annnky,  in  respect  of  which 
the  contingencies  upon  which  the  same  were  payable 
had  happened  under  the  circumstances  before  shewn ; 
tlMt,  at  a  meeUiig  for  the  proof  of  debts,  held  before 
Mr.  CommisMiner  Fane,  the  petitioners  olhivd  to  prove 
ftr  the  siUd  balance,  under  the  06th  section  of  6  Geo.  4, 
c  16,  agtunat  the  separate  estate  of  John  Foster,  but 
tiie  oommisnoner  rejected  the  proof,  because  no  case  had 
beem  produced  to  him  in  which  peyments  periodically 
aocnung  a^r  the  date  of  the  banlcruptcy  had  been  ad- 
mitted to  proof.  The  petition  then  prayed  that  the  pe- 
titioners, or  une  of  them,  might  be  admitted  a  creditor 
for  703/.  ]6«.  10({.,aQd  might  receive  dividends  thereon, 
(not  disturbing  former  dividends),  and,  if  necessary, 
that  they  might  be  at  liberty  to  call  a  meeting  for  that 
ynrpose ;  and  that  the  costs  might  be  paid  oat  of  the 
sc^^rate  estate  of  John  Foster. 

When  the  question  of  proof  was  before  the  commis- 
iisner,  it  was  ar^ed  by  counsel ;  and  the  oommissoner, 
(Mr.  Fane),  in  his  judgment,  afternferring  to  the  &cts, 
and  to  the  56th  seotion  of  the  act,  and  to  Uie  very  con- 
tradictory decidons  tiiat  had  been  cone  to,  Bs4d,  **  The 
fiMwiation  of  all  this  mischief  is  in  the  mistaken  lan- 
guage (rf  the  daase.  The  cUase  speaks  of  a  '  debt  pay- 
able upon  a  contingency.*  Now  such  a  thing  cannot 
•xbt.  The  expression  is  a  contradiction  in  terms.  Debt 
Od  contingency  cannot  co-exist ;  for  the  moment  there 
is  a  debt  contingency  is  gone,  and  so  long  as  contin- 
gency exists  there  fs  no  debt  To  have  met  the 


object  of  including  in  the  relief  given  in  banknntcf  ifl 
those  cases  which  had  been  previously  diiennMa^ 
the  head  of  contingent  debte,  the  word  *  debts' Md 
have  been  carefully  avoided  in  the  act,  and  aonu  neb 
exprsstion  as  *  eontmets  which  might  ^nm  intg  iMta' 

should  have  been  used  I  nave  detemincd,  in 

all  cases  submitted  to  me  nnder  the  claue  in 
tion,  to  decide  in  confiffmity  to  a  prerioos  ^KaioDi 
where  the  case  before  me  exactly  representi  i  cm 
previously  decided ;  and  in  all  other  cases  to  Rjeet 
proof,  on  the  ground  that  the  ease  does  not  come  vitMii 
the  description  of  a  'debt  payable  upon  a  cratngeaejr.' 
No  case  has  been  produced  to  me  in  which  psymotg 
periodically  accruing  after  the  date  of  the  bmmptcj 
nave  been  admitted  to  proof ;  and,  therefore,  m  ti« 
principle  I  have  stated,  1  reject  this  proof,  thoogk'itii 
very  possible  the  superior  CJoart  may  think  diteHtij 
and  admit  it.** 

Hardyt  for  the  petitioners.— The  proof  now  pi^ 
to  be  made  is,  in  effect,  for  the  amoont  of  the  unl] 
accrued  mnce  the  last  payment  and  up  to  the  paK. 
time.  That  the  debt,  upon  which  such  proof  iifinnU 
was  contracted  before  the  bankruptcy  cannot  be  ms 
tioned,  although  the  instalments  of  the  annuity  w 
accrued  since.  The  ease  of  Ex  parte  Tiadal  (1  Mn 
375)  clearly  establishes,  that  saoh  a  covenant  u  tl 
covenant  contained  in  this  settlement  constitatei  ft  de' 
from  the  time  of  the  execution  of  the  covenant.  TI 
only  ground  of  objection  to  proving  the  whole_»Daiif( 
is,  that  the  value  cannot,  for  the  want  of  eristing jhfc 
be  ascertained.  It  is  not  that  the  ammity  ii  oothi  tt 
nature  a  debt  capable  of  being  proved  foi^tdiwb^i 
so;  but  amply  that  the  contingencies  are  soch  ^aitim 
are  no  means  of  ascertaining  how  they  affect  At  ™« 
The  only  reason,  therefore,  why  the  entire  ™»«2J 
annuity  cannot  lie  proved  being  that,  from  tbe  nnDe 
of  the  contingencies,  it  cannot  be  aseertstned  irhitmu 
entire  value  Is,  what  reason  is  there  why  so  maeb  o 
the  value  as  can  be  ascertained  shonld  not  be  fwm 
fori— or.  in  other  words,  why  cannot  the  creditor wej 
a  part  of  his  claim,  and  prove  for  that  which  it »  m 
possible  to  dispute  has  accrued  due  in  t**!*^ 
debt  contracted  prior  to  the  bankroptcyt  The  WW 
part  of  the  66th  section  of  the  0  Geo.  f'*:  "Jv^Jj 
precisely  applicable  to  such  a  case,  where  ''"J''?''*^? 
that,  if  the  contingency  shall  have  happened  befoww 
value  shall  be  ascertwned,  the  creditor  n'»yi"^J^ 
respect  of  the  debts  and  receive  diridends  <nUi 
other  creditors,  not  disturbing  any  former  dmi«i« 
Suppose  that,  in  this  case,  the  contingcnciei  ti>V 
fact,  determined  before  the  bankrupt's  eatste  ha^  dm 
distributed— that  Is  to  say,  at  the  present  tim^*^ 
not  be  contended  that  such  debt  could 
for.  The  very  terms  of  the  act  declare  the  conw^ 
The  debt  is,  by  the  first  clause  of  sect. 
able,  if  the  value  can  be  asoertsioed ;  a°<I>.i°"lf-^ 
now  supposed,  the  value  would  be  ascertamed  pvu 
ling  of  the  contingency.    It  may 


happening 


roB  i,u«  ueuii  nuiui  ins  prOVeid>le,  o""  — ~  -  -    J  J  |] 

fact,  such  debt  could  not  be  proved,  do«  not"" 


arise  from  the  nature  of  tiie  debt— tliat  is. »«» 
in  its  natnte  incapable  of  proof--bat  "ioplf  "T; 
from  the  want  of  data  whereby  to  ■«w*»"_";Jri)h 
If  Uie  annnity  in  qnestion  could  have  l>««>i2  rtth 
if  its  entire  value  couU  be  and  were  « 'J 

present  time,  why  should  it  not  be  pro^**".  "  beel 
ft  can  be  ascertained?   If  the  whole  ""g'^j^JL  ft 


sum  may  be.  So  for  from  bemg  one  ana  ^ 
an  annuity  consists  of  a  series  of  pqrments--n 
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Vftlwmomtn  imUlmuito:  ud  wlwt  b  nftw  might 
ktefnwdisin  fteL  not  ttM  nliu,  nthar  whoUy  or 
Wih  the  MunltT,  bat  ■»  mooh  of  the  Adbt,  that  u, 
ar  mich  of  the  imtelraanta  of  the  umntty,  u  to 
"Uih  tkt  eoatiMeneiee  hare  detenaincd.  No  part  of 
ike  uiitiitj  has  been  leceired  or  become  payable  from 
«f  aniMM  pointed  ottt  by  the  settkmeDt,  and 
4ft  tea  ku  act  run  oat  daring  whiofa  the  annuity  is 
?^  Wible.  These  contingenciea,  thewfore,  are,  as 
*afikMslmciiUi)ow  due,aiao  end;  or,  in  the  words 
*[J«  ■d,»aM  coDtingencica  ha»e  happened;"  and, 
^*w  tlie  latter  part  of  the  56th  section,  the  inatal- 


tiie  annuity  now  dne  should  be  considered  and 
'rtth  as  s  debt  Mmtingent  at  Uie  benkmptcy,  but 
7^  aUliite.  On  this  point  the  jadgnoni  of  the  Lord 
W^^Hm  &  p^iruGfimdm,  (Mont.  &  M'A.  311), 
t^Jyitfl^iV.b.— The  point  in  that 
*ff*an  ta  be,Khether  the  qnesUon  was  within 


^«     Qol  harhig  paseed  at  the  date  of  the 
—  ■^"■Ptey.  fiiiMa,(s^caB  cnriff)^The  report  k 


-     «        I  ■■■■wf  I  —  levn  ^wAflVK  y •       »  -T  — 

TTf, Mped,  for  the  other  point,  namely, 
-  X^Tv      ^      p«Hed  or  not,  and  admitting, 
*  of  ummeait,  Uiat  it  had  paseed,  still  it  did 
ftfc^y  'l*^""  M  oflFered  for  proof  in  that 

That  fiwt  appears  to  be  dear,  from  a 
^  (JH  Wtae  M»«  Subdirirfon  Court  in 

I/T^i'),  whrn  Mr.  Commiaaioner  Meri- 


SION  COURT  OP  BANKRUPTCT. 


rale  dlstinetly  stated  that  the  point  was  raised.  The 
oaee  nearest  to  the  present  is  £r  parU  ncmpum.  (2  Dea. 
&  Chit.  126),  and  the  same  ease,  TAoeifMM  v.  TKoMfMOn, 
(2  Bing.  N.  C.  169),  and  the  reasoning  of  the  judgee  ia 


MiEiTALB,  FoMMAiraaB,  aail 

*'*J^"mroai.-ft*.  18, 1843. 
^  J^tm  a,  ^^y^-Contntnt  Debt. 

mSl!^-  <^9n«d  to  Trtutee*  two  PoHei«$  <if 
^     a»  JV^T***'**     W  '*«  JVwrfaiM,  Md  re- 

«w«*r  T^nd  tHttedf  and  i* 
^<     "^if::  'f-^-       i»"d  Sumi  egual  to  thote  «- 

'^Mkil^T?1'*^»dZere/ar  A.  B.M  Life,  and 

MiS  ZlSt  '^*^'**'  '*«  '*« 
^-TVir  «e/«n.ran«e  €>^««      fte  paid  in  ratpeet 

tUL^tJ*'  ^""^f'T  of  th€  S^rupt't  Us* 

i!7lkL_.*S  ^  *Sf  »f  ^  (A«       (6  Geo. 

J^^)  ^  iW  »«•'  «- 

aw  ■  taidcr  of  proof  on  the  estate  of  the  beakrapt,  in 
of  e«bB  pooaee  of  aHaiBnoe.   Tha  qnestion  aroM 
sHLimt^  *»«rriH«of  tbebenkiupt,  by  which, 
S  m  ^ttoP^t  o,^  the  part  of  the  Udr*!  father,  to 
the  tcvMc*  "^i^^  161(16111001  the  priaoipel  aom  of 
LteW  «a&U>"*^>  tocc^  with  iotefest,  withiaa 
2 ^r^Iftfi>*  *«<dti^,  that  it  bed  heoB  agreed  on 
V^^tfdoW^  ^  be  riiOBld,  by  aodgnment  of  two 
^Zjc^  oi  txe"^  on  hti  life,  Moon  to  fte  tmatees 
■*r^^  d  !i1WM.,  to  be  paid  to  them  within  three 
de.iiii,iBd  timt  ther,  Ibe  tresteet,  should 
^J^tA  of  '       two  BBiu  of  4000/.  and  fiOOOf.  on 
■A  9^%:t  (us^ii^i'td  J  «i  ftrther  rooitiag,  that  the  lady's 
0  pannuceaf  ihs  agpseiasiit,  eseeated  a  bond  to 
For  pijment  of  the4000L  w)^  one  year  after  the 
.  ^  f  u  tlif  n  dtclutd,  that  the  tmstete  aheold  aland 
^'gl  itc  m')l.,  nfoa  traot  to  soffer  the  aame  to  re- 
^letmliy  of  the  bond  until  six  mont^  after  the 

.   t^o%or,  aiiil  then  to  cell  in  and  invest,  end  stand 

im^^^tt^  KcuritiM  on  the  bnssts  ol  the  oettleoaf  t.  It 
^^^tfwmtwed,  that  the  banknipt  asalgned  to  the  tms- 
Mmitn  polmm  rf  awwaooe.  to  hoU  the  soaie  upon 
Mtflbr-mratiooed;  and  he  thereby  covoDSntsd  that  be 
Ipftht  prcffliDioi,  and  prodnee  to  the  trasteoa  his  re- 
,  mi  mnld  also  rqwy  to  the  tnutees  any  anins  they 
IdpiDB  in  pajrment  e£  pieninBS  to  case  of  hia  making 
mi  be  oorauntod  to  do  all  nccsesary  eeU  ftw  more 
^niiV  the  pofieteiH  might  be  icqoired.  The 


settleaieototmtaiDed  a  proviso  for  prerntiog  forfeitara,  where* 
by  it  waa  declared,  that  it  ahould  be  Uwfal  for  Hie  tnstees, 
wheoerer  they  ibould  iMnk  te  expedient,  to  pay  the  prattiaaa 
oat  of  the  interest  of  the  4000/.,  or  of  the  seooritioa  on  wfakb 
it  might  be  invested  i  oed  also  another  proviso,  that  if  the 
banknipt  ibonU,  at  any  time  during  hia  Ufa,  pay  to  the  tmsteos 
tbetwopriocip^  MiaBof2000/.  and  3000/.,  scoured  by  the  m. 
lioies,  the  tntsteee  would  sMign  to  him  the  policies.  And  It 
was  flirther  deelaied  end  agreed,  that  the  tmoteea  ihould  stand 
poMSSed  of  the  seM  principal  sums  of  2000/.  and  3000/.  as. 
mred  by  the  pobciee,  or  of  the  5000/.  so  paid  in  di«)hai|«  of 
tbe  aame,  upon  trust  to  pay  the  intercat  to  the  bankmpt  danag 
bis  life ;  then  to  the  wife  tor  her  life,  if  she  shoold  sorrive  hini 
and  after  the  death  of  the  surrivor,  npon  the  trusts  declared  of 
the  4000/.  Proof  waa  tendered  by  the  trastees  of  the  sstUs- 
ment  for  2000/.  and  3000/.,  and  the  oaiae  waa  ajrfaed,  all« 
which  the  foUowing  judgment  was  delivered,  ea  tbe  oaaaiMae 
opinion  of  the  Subdivision  Court 

Mr.  Commissiaoer  MaaiTALa,  after  stating  at  Ml  Uogtb 
the  piOTisioM  of  the  deed,  prooeedod  thus i— I  »»«,heen 
thai  particular  in  reciting  the  settlement,  because  it  ia  >lMgM 
that  there  is  no  debt  proveable  in  rwpeet  of  tbe  •wo  siune  of 
2000/.  and  3000/.,  socored  by  the  policiea,  or  of  the  Mnw.,  ta 
cose  of  iu  bofaig  paid  by  the  bankmpt  in  diochargo  of 
poUdee,  for  woat  of  a  distinct  covenant  en  the  port  eC  no 
bankmpt,  as  there  woe  in  ar  part*  Ttmdat,  (Mont.  462).  for 
the  payment  of  the  principal  sem  to  ease  of  the  mh  or  issM 
of  the  marriage  survivingi  and  becauae  it  U  farther  oUeged, 
that  the  amoont  of  the  aevsral  sooeesuve  preaHoma.  eove- 
nonted  to  be  paid  by  the  bankmpt  during  hia  hfottoae,  does 
not  ooastitntB  a  debt  that  is  proveable,  by  reeami  of  the  wesr- 
tointr  of  the  ooveoant,  end  of  iU  being  incapable  of  vohuOM, 
MoonHng  to  the  provioionB  of  tbe  K6tb  olaose  of  the  stat. 
6  Geo. «.   Now.  whether  the  absenoe  of  an  eipreae  oovooant 
for  the  payment  of  the  principal  earn  secnred  might  or  might 
not  be  supplied  in  the  prwent  case  by  implication. 
of  the  general  nature  of  the  ogrMinents  between  tbe  V^^^ 
Oe  settkment.  ia  not  for  our  deeision,  because  the  pi«of  at- 
tempted is  for  the  anwant  of  the  ssvetal  sums  of  819/.  »*.  an* 
1M8/.  0».  7d.,  which  are  the  soma  stated  to  be  reqnlrad  by 
tbe  several  o«oea  to  be  paid  in  respect  of  Uie  pohcw  for  the 
rsmainder  of  the  hankrept's  Ufc.   To  this  form  of  pnwf  His 
our  duty  now  to  confine  onrSBlvea,  and  to  eonsidn,  w4t^  rew- 
snoe  to  this  only,  the  several  oases  which  b"*^*""  """T** 
toinamment.    In  the  oeae  of       jw/e  IHiwia/.  the  olqeo- 
tloBs  to  the  proof  were,  as  in  the  prsssnt  "«t«"*;  ^.f^ 
waa  no  debt  actnoUy  oontiacted  |  and  that,  if  any  «tebt.  U  was 
not  a  oontingent  debt,  within  the  Intention  of  the  66th  <daaea 
of  the  otatnto.   Thia  caae,  it  will  be  remembered,  was  flrat 
heard  befbie  Vice-Chanoellor  Loach,  who  held  the  debt  piwe- 
able.  notwithatandiug  theae  objections,  obeerving,  tb«  "  wtan 
the  nature  of  the  evils  which  eiisted  previonaly  to  the  enaol- 
ment.  and  the  general  worda  of  the  aet,  art  considered,  tteia 
^S;«d  to  hiTnorUsonable  doubt and  that "  the  Conrt 
ii  not  entitled  to  limit  the  operation  of  tbe  aUuse  to  one  spe- 
oisa  of  eonttogeney."    After  this  came  the  case  of 
Orwufv,  (Mont.  &  M'A.  293),  before  the  present  Lord  Oban- 
cellor—a  case  I  weU  remember.  fW>m  myaelf  having  ai«M 
it— and  this  was  a  caae  in  which,  though  the  quertion  pitoei- 
paUy  considered  woe  with  reference  to  the  rstrospeotive  dfeet 
of  the  Btatnte,  it  is  not  true  that  the  more  general  point  of  taw 
paned  attb  silentio,  it  having  been  eipres-ly  rawed  by  Mr. 
Wes  Rnsadl,  who,  in  reaistiflg  the  proof,  contended,  that 
Bm  Mrte  Tlnno/.  being  then  under  appeal.  couW  not  be  admit- 
ted  aa  en  authority.    However,  in  that  ease  alto,  the  prool 
waa  ordered  to  be  received.   In  the  case  of  B*i.arfr  On«i^ 
however,  a  bond  was  given.   A  ""^t^ilit  S 

parto  TimU,  between  bond  end  oovenanlj 
Court  decUned  to  expreu  an  opinion  upon  that  point,  «  was 
bald  that  the  debt  waa  not  proveable,  "  as  being  incapable  ol 
valuation,"  and  so  overruled  the  Vice-ChanceUor  s  prior  dea- 
sion.  Prom  this  last  decision  there  was  a  petition  for  n- 
hearing,  which,  coming  on  before  Lord  Brougham.  h»a  Lotd. 
dupTin  deference  to  his  P«>decesso^  pro«li»d  tte  oo^^ 
ofUrd  Chief  Justice  Tindal  end  anolbwoftljeiedgea,^ 
^  a       Wl  hewing,  the  judgawDt  of  the  Court  was  nW- 
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that  caae  is  clearly  in  foTour  of  the  p«tUionera.  if  the 
case  he  oonaderea  doabtfal,  the  Coort  will  pay  atten- 
tion to  the  enactment  in  the  ISSth  section,  which  directs 
that  the  act  shall  be  conatnied  foroarably  to  creditors. 

matelf  pnmotinced  hj  Lord  Chief  Jnitiee  llndel  in  tntrnt  of 
the  proof  bcong  admitted.  In  uriTinc  tt  thia  condiuion,  his 
Lordship  statad  thst  two  questions  bad  been  raised :  first, 
whether  the  bsnkropt  had  contracted  m  debt,  payable  on  a 
contingencf,  within  the  meaning  of  the  st&tnte;  secondly, 
wbrther,  if  so,  this  was  a  eontingency  on  wbidi  the  com- 
mianoners  could  set  a  valae.  On  the  first  point,  he  held, 
that  a  debt  was  contracted,  inasmoch  as  a  oovensnt  con- 
sttoites  a  debt  whereon  an  action  of  debt  may  be  main- 
tained; and  Hut  a  eorensnt  by  a  man  ftn*  payment  by  bis 
executors  oonstitntes  also  a  debt,  as  much  as  if  be  himself  had 
corensuted  to  pay  it ;  that  tboogh  it  might  be  doubted  whether 
an  action  of  debt,  technically  so  called,  would  lie  igsinst  the 
ezecntora,  thia  was  only  as  to  the  form  of  action  bat  the 
opinion  of  the  Conrt  In  this  instance  was  not  formed  on  the 
titdmical  ground,  bnt  npon  the  sababnce  and  effect  ot  an  ab- 
Botote  covenant  tbmt  the  executors  should  pay  a  certain  mm  of 
money;  and  that,  though  it  was  possible  the  contingency 
Btight  neter  happen,  thst  nncertainty  afforded  no  reason  agdnat 
its  Deing  within  the  meaning  of  the  act ;  and  it  was  reasonable 
to  presume,  that  the  Legislature,  In  odng  the  word  "  con- 
tingency," meant  it  dnnild  uip^to  all  audi  cases  aa  foil  under 
the  OTmoary  acoaptation  of  tbe  terma."  PrerioaBt  in  pobit  of 
date,  to  tlua  very  solemn  dedsltm  In  BrnparU  TMal,  the 
judcment  of  Lord  Brougham  had  been  pronounced  in  another 
of  nie  oaaea  which  have  been  died  in  the  argument,  that  of 
7%e  Lattauter  Ctmat  Cbmptmy,  (Mont.  27),  where  his  Lord- 
ship, in  sffirming,  thongb  on  a  different  ground,  tbe  decision 
of  theVioe-ChanceUor,bdd,  that  there  was  no  debt  proreable, 
die  gronnd  of  hia  opiniOD  in  that  case  bdag.  that  the  corenant 
was  not  abscdute,  nor  for  a  sam  eertdn,  bM  merely  to  pay  all 
balances  which  might  happen  to  be  in  the  hands  of  the  trus- 
tees, "  when  required  l>y  the  company,  and  that  no  demand 
bad  been  made"— a  ground  wbidi,  it  will  be  immediately  seen, 
was  wholly  independent  of  that  taken  in  Bs  parte  Tindal, 
with  which  it  ia  quite  connstent.  This  distinction  between 
tite  two  casea  Is  no  other,  in  ftwt,  dian  tbe  aame  which  baa 

Sremed  Boost  of  die  other  eases  reforred  to  In  signmentuainst 
I  admisaibility  of  the  proof,  namely,  that  the  alleged  debt  is 
non-existent.  So,  hi  Y*Uop  t.  fAers,  (1  B.  &  Aid.  698) ; 
Bodmm  T.  JV«A,  (9  B.  &  C.  145) ;  Kx  partt  rAMi|Meii, 

iMont.  &  Bl.  319)  :  and  also  Sjt  parte  MartkaU,  (Mont.  & 
Lyr.  118).  Tbe  ease  of^fwood  T.  i>«rMc^e(4Bing.  209) 
is  among  those  which  were  referred  to  by  the  commissioners 
aa  governing  their  decinni  in  B*  parte  aitrthaU,  (which  de- 
d^Mi  was  ^rmed  by  the  Court  of  R«riew) ;  and,  aa  tUs  Is 
the  caae  which  aeems  moat  in  point  widi  the  preaentof  all  those 
which  I  have  now  been  citing,  I  will  shorUy  state  tbe  subataoce 
of  it ; — It  was  tbe  case  of  a  covensot  by  A.  for  paTDtent  by  B. 
of  tbe  premiums  on  a  policy  effected  to  secure  a  debt  from  B. 
to  the  plaintiff,  ^e  premium,  becoming  due,  was  pdd  neither 
by  B.  (who  bad  become  bankrupt)  nor  by  A.,  wbereopcm  tbe 
MainttD  himself  pdd  It;  and  A.  baring  In  the  BMUtbMalao 
become  bankrupt,  and  obtafaied  his  osrtifioate,  it  wsa  held, 
tiiat  tbe  oertiBcate  was  no  discharge  ttnm  the  payment  of  tbe 
premiums.  It  ta  nnnecesssry  to  express  an  opinion  ss  to  what 
might  have  been  our  decision  if  tbe  proof  here  bed  been  other- 
wise presented  to  os ;  but  the  parties  bsTe,  in  this  case,  been 
advised  to  exhibit  it  in  a  different  shape,  namely,  for  tbe  Talne 
of  the  pcdides,  estimsted  sccordlng  to  the  anonnt  of  tbe  pre- 
minmat  and  it  ta  argued,  that  tUa  ia  an  amount  clearly  capable 
vi  valuation ;  that  altboogb  there  is  strictly  no  debt,  ioasmnch 
as  0te  covenant  is  to  pay,  not  to  die  bankrupt,  but  to  a  third 
party,  namely,  tbe  insurance  company,  yet,  when  it  is  con. 
aidered  that  tbe  policy  has  been  made  dte  subject  of  an  ab- 
stdnte  aasignment,  and  diat  the  covenant  to  pay  ia  for  the 
immediate  benefit  of  those  wlio  are  tbe  objects  of  tt,  there 
tBi  be  DO  queadm  that  dils  b  an  obligatioo  witUn  the  oon- 
tanpladon  of  the  statate.  lltere  is,  at  least  to  my  mind, 
much  foroe  in  the  reasoning  whi^  has  been  objected  to— 
tbe  reception  or  admission  of  this  proof  beyond  that  which 
arises  from  tbe  nature  of  tbe  contingency,  and  which  is  capa- 
Us  of  valotf  ion,  and  sufficient,  perbapi,  to  justify  tbe  esprrs- 
rion  of  some  desire,  -that  the  provisions  <iS  tFe  act  were  ez- 
toaded  to  oases  such  as  die  present,  of  no  nnfireqtteot  occur, 
moo,  and  dstbguishaUe,  in  point  of  moral  judeojfrnn  those 


ThOeff  for  the  respondent^  was  not  called  on. 

Kkioht  Bbdce,  V.  C. — Thia  constitatce  a  very  tfti 
caae,  and  I  cannot  consent  to  decide  it  witwmt  ti 
opinion  of  a  court  of  law,  which  may  be  talcoi  eiHi 
by  a  case  or  an  action,  hat  piohahly  toe  fumer  will 
more  conrenient. 

After  some  discasuon,  it  was  arranged  that  the  a 
should  stand  orer  for  the  petitioner  to  state  whether 
wonld  take  the  opinion  of  a  comH  of  law. 

Fti.  this  day  stated  that  the  Mtitwi 

would  take  a  case  for  the  opinion  of  a  oonxt  oc  far. 


VICE-CHANCELLOR  WIGRAITS  CODKT. 
NxwvoN  «.  ASKBW.— Jlf$r  4, 6,  mi  18. 

A  Por^  AiferMfei  in  a  Decree  m  a  £kiU  «i  pmSii 
from  Arrest  tDhile  aUending  the  lUgiiirw^i  Cgf*, 
pauingthe Minatet  of  the  Decree. 

A  Vic0-Chaneetlor  caimot  (tmleu  special  mthorM 
the  Lord  Chanoetlor)  maie  an  Ordor,  on  Metim  n 
JtotU  Cause,  for  the  XH»(^rge  of  a  Primtrim. 
hefare  him  on  Haheat  Corpus — sembU. 
In  a  suit  at  the  Rolls,  instituted  by  Hrt.ITew< 


of£#^«7W«fandodiert,alnadyeited.  BntweipT 
bend,  that,  whatever  disporition  may  be  fidt  to  give  eflecl 
sudi  aa  ezteuion,  it  ia  too  atrtn^y  opposed  to  tbe  pmd 
of  a  distinction  between  debts  and  mere  lisMitift,  ■■  iil 
down  by  Erskine,  C.  J.,  in  tbe  case  of  Ex  parte  MenkB, 
Deac.  &  Chit.  139).  Then  there  were  tbe  cases  of  B>r» 
irMf<.(lUont.&A.405),  TbyJorv.  roiiiv.(3B.&A.S2 
and  .^AMod  r.  ArM^,  whii£  lattOT  I  have  befae  itAn 
to.  llien  the  two  eases  not  referred  to  in  tbe  trsiDe 
namely.  La  Costa  v.  GUmer,  (1  Ptioe,  315),  where  tim 
question  to  the  present  Broee  under  the  losolf^  W* 
Act,  51  Geo. 3,  c.  125,  s.  16;  and  it  was  contended. OH p 
miums  on  a  policy  of  insurance,  payable  after  die  lit  of  1^ 
1811,  (up  to  which  day  tbe  act  operated  bi  disdiST|e,  uAj> 
must  be  considered  u  "  sums  of  money  pqrable  by  "VOt* 
nuity  or  odierwiae,  at  any  future  time  or  tines, 
any  Mmd,  covenant,  or  ouer  aecoritica  of  snyutsremin 
ever,"  within  that  section;  but  tbe  Court  of  Ekk?" 
thought  odierwise,  and  held,  "  diat  dw  debtor  wu 
rated,  as  to  such  premiums,  by  his  disdiarge  late  w 

In  the  other  case,  namely,  that  utBennet  v.  AtrfMA"^ 
&  EIL  657),  a  mortgagor,  by  a  deed  otmorX^^!^^ 
lOOOI.,  covenanted,  as  a  further  security,  to  insure  mm 
tbe  mortgagee's  benefit,  dehver  tbe  policy  to  bim,  *i» 
premiums  psid till  die  debt  was  discharged ;  and  ^>*|^J° 
mesntime,  the  premiums  should  be  in  srrear,  the 
might  my  dtem  and  receive  the  amount  Avm  ^ 
gor.   The  mortgagor  afterwards  took  the  benefit  am 
solvent  Debtors  Act,  7  Geo.  4,  c  57,  end  b>**^ 
1000/.  in  bis  schedule,  stating  alao,  diatdte  mdtton  M* 
poUeyof  inannnoeoBhislife,  with  a  Mnt  ■M«^''r 
for  tbe  pigment  of  the  prenlama.   It  was  held,  a» 
naortgagor  waa  not  protected  by  bis  disdiargs.  f^^^r^ 
action  of  covenant  at  tbe  snit  of  die  mortgsffe,  ^  PjT: 
becoming  due  after  such  diadiarge,  and  paid  by  the  wMVi 
on  tbe  mwtgagor's  de&ult.   Now,  In  tbe  esse 
have  to  dedde,  the  bankrupt  covenants  to  P*7.  "fjTTl 
office  certabi  premiums ;  and,  if  be  doea  not,  die  ^v*"*^ 
pay  them,  and  be  (die  bankrupt)  is  to  In^^'^Jr^Ja 
It  seems  to  us  that  this  indemnity  is  incapable  of  M»r 
mated.    If  die  trustees  bsd  psid  a  year's  P""*'"'.'" , 
bsnkropt  had  died  before  tbe  next  premlam  became  wk,^ 
amount  of  damage  wonld  have  been  tbe  sen  p**^  ^f  T*^ 
teea ;  or  it  might  have  been,  m  addition  to  dist,  • 

die  office  for  paying  tbe  premiam  **>•'■*•• 
bankrupt  bad  died,  and  tbe  paymcutof Oe hit Tf^-fF^ 
bad  been  altogeUier  omitted,  die  whole  sum  , 
have  been  lost.   We  tbbik  diat  diis  case  is  '^"'^^ 
caraa  of  Bemet    Bmrton  and  La  C^ta  v.  GUmer, 
be  governed  by  dwm  [  but,  independent  of  sny 
albo  ddnk  that  dwre  was  here  no  debt  between 
die  bankrupt  to  wbidi  any  of  tbe  danses  of  tte»^|^ 
are  applicable;  and  diat,  conseqiaendy,  ddi 
fleeted. 
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fccr  iafaBt  difldrai  hj  tiieir  next  friend,  against 
ider  which  they  were 
hronr  of  the  plaintiffis|, 
f  the  pIwDtim  ebonla 
those  of  Mr.  Kewton, 
s  named  as  a  defend- 
by  the  plaintiffs,  who 
ist  the  trustees.  An 
\>y  the  pl^ntififs'  solici- 
n  the  record  of  the  de- 
ft Begistrar's  oflSc^  far 
iites  m  the  decree,  Mr. 
ceep  the  upointment, 
by  ft  sheriff's  office^ 
'ment  of  a  sam  of  19^ 
in  another  suit  to  pay 
lit.  Mr.  Newton,  who 
rpns  cnm  cans&,  now 
e,  the  notice  of  motion 
headed  in  the  cause  as 
k  was  founded  on  two 
igaged  in  the  prosecu- 
>m  atrest  while  so  en- 
extended  to  a  proceed- 
well  as  to  attendance 
,  or  Uie  Commiarioners 
»&,9Ves.69;  Etparte 
Ves.  &  B.  373 :  JVoni- 
;  Ardruy  v.  JTohw*,  8 
ttachment  for  non-pay- 
issoe.  And,  thirdly, 
mding  in  the  Rolls,  the 
arrest  might  he  made 
courts. 

d,  that  the  proposition, 
on  to  discharge  a  pri- 
linly  admitted  of  some 
□  decided,  that  a  party 
not  he  dischaiged  by 
a  party  committed  by 
Dt,  in  all  eases,  bedis- 
ler.  The  same  role,  he 
I  in  one  hraudi  of  this 
ttaehed  nnder  on  order 
e  ooort.  The -present 
I  form  which  precluded 
rer  reluctant  ne  might 
^^zj — zz~'. —     -  t^wui.  of  form, 

fcHwoR  ?°°^ing  Mr.  AwKm  renewed  hU 
— Ttico,  hwing,  ID  the  meantime,  obtained  an  order 
Larf  Ctao«Uor  that  the  motion  should  be  heard 
T«tCh«DeeUoTWigTam. 

Mtr^SaU^  contra,  contended,  that  the 
1  otanded  only  ^  attendance  at  a  judicial 
H»i*f»,"»  ™«  «  a  proceeding  in  the  Registrar's 
Wm,  iihiH  wM  yewly  n>inlBt«rial.  The  pri^lege,  if 
j^biyool^woQld  ha„  ^  exempt- 

|||^MAjfion  nnet^„  the  oontlnoance  of  the 
2  (^*'  ^  2  VoU.  A20;  7  Beamed  Orders, 

3*«»Wwwc,  V.c,  said  he  was  of  opinion 
^Ib.VcwtonwuentiUed  to  his  discharge,  on  tiie 
Msiaf  pnTiiwe  while  in  attendance  at  the  office. 
Smitra^w  Jw,intbeonr,  that  the  proceeding  in 
li»B<p*2L  k?""  merdy  ministenal,  tlie  duty 
if  At  ^'*7^V"'K  ""ensly  to  ^^"^       tl»e  order 
r-ZT/^  pronounced.   In  practice,  how- 
^gip^fhe  CMtr^  grater  caution  and  for  the  sake  of 
^piacT,  wpm  notice  of  the  drawing  up  of  the  de- 
^■tiWIiratosU  parties  interested  in  the  suit,  in 
^Wttg'nfskt  be  present  if  they  thought  fit,  and 
kirfMtMitvit  drawn  op  in  accordance  with  the 
ji^jiwiinniiuij  in  conrt.   It  was  the  practice  in 
Afitnit    dnw  up  the  decree  until  three  such 
iMteMtetDMred.  In  the  preaattcaae^  the  party 


was  directiy  interested  in  the  deere^  namely,  as  to  flw 
costs  of  the  suit.  The  consent  of  counsel  or  solicitor 
might  su-iously  aifect  the  right  of  the  client;  and, 
therefore,  the  party  was  allowed  personally  to  atteiM 
and  watch  the  proceedings,  and  was  protected  dnrii^ 
such  attendance.  The  oi^er,  therafore,  must  be  for  the 
dischaive  of  Mr.  Newton. 

JT.  Parker  asked  that  an  undertaking  by  Mr.  New- 
ton not  to  bring  any  action  against  the  parties  at  whose 
instance  the  attachment  had  been  executed  might  be 
made  a  term  of  the  order.  {F^mt  t.  Danielle  4  Ct*  B. 
Rep.  880;  Zorimer  t.  Z>afe,  1  ChlL  Rep.  134;  Mtumuf 
T.  Bmrt.  5  Q.  B.  Rep.  981). 

Mr.  NewUMy  in  pereon,  contra. 

Sir  Jamcs  Wioram,  V.  C,  refused  to  impose  any 
terms  upon  Mr.  Newton,  ol»enring  that  the  p«nt  upon 
which  the  arrest  had  been  discha^ed  had  never  benm 
been  the  subject  of  judicial  decision,  and  tiiat  that  dr- 
eomstanee  would  probably  haye  great  we^ht  with  ftnf 
jury  befbie  whom  the  case  might  oome. 

COURT  OF  (QUEEN'S  BENCH.— T&initt  Tbu. 
SmnoR  V,  VLoBianas^—JuM  1848. 

In  an  Attion  Jbr  SUmdert  ve^kk  wa$  prim&  faeie  prM- 
^Met^  PkiAt^  m  ordmr  to  prove  eapreu  MaUee,  qqm 
Evidmce  former  Ditputt  betwMn  kim  and  Dmiid' 
mU  rttpeethtff  a  Claim  of  20/.,  and  prtmed  an  Exami- 
nation  ofhimadf  before  the  Ommimontr  t»  Intohenmr 
in  tke  Pretence  of  Defendantf  and  wxm  Defendeuirt 
Application  to  hate  tnit  Claim  etruet  out  of  the  Sehe- 
duU,  in  vki«h  he  elated  Oat  before  7^  AeMmejf 
had  been  received  h/  Defmdant,  and  tkat  Defendant 
had,  vpon  repeated  Applicationt  for  it,  untmUf  pre- 
tended that  U  had  pmd  it  over.  The  £xamtnatim 
woe  qfier  the  Time  of  the  Slander:— Held,  tkat  Ms 
Evidence  wot  admiaewe,  the  Object  of  it  betM  to  Aem 
that  PUthaighad  given  wek  Preneathn  to  ZMimdaiU 
at  mipht  natural^  br  eaipeeted  to  e»eite  D^indamfM 
Hl-mll  towards  him. 

Plaint^  e:^fre»eed  in  Conrt  hit  mSingnete  to  aeeipt  m 
Apw)gf  and  nominal  Damt^,  Defendant  not  per- 
eittinff  in  a  Justification  which  he  had  pleaded.  De- 
fmdant refiued,  emd,  though  he  t^-ed  no  Emdenee  In 
nmwt  of  \he  Jus^iation,  never  withdrew  the  Charge: 
— Meld,  that  the  Jury  might  taie  these  Facte  into  een- 
aideratton  a»  prtming  Miuke,  and  t^ramUng  lAe  A- 

Slander. — The  declaration  stated,  for  that  whereas 
heretofore,  and  before  and  at  the  time  of  &c.,  the  plain- 
tiff was  and  now  is  an  honest,  upright,  and  faithful 
snbject  of  this  realm,  and  at  the  sercaral  times  herein- 
after mentioned,  and  for  a  long  time  before,  super- 
intendent <^  fire-engines  in  the  town  of  Hadleigh*  In 
the  comity  of  Suffolk :  and  whereas  as  such  snpeHn- 
tendent  of  fire>engine8,  it  became  and  was  his  duty  to 
reoeiTe  divers  sums  of  moneyfromdiTwsfire-ofBcee  and 
divers  persons,  and  to  account  and  settle  for  the  same: 
and  whereas  uie  plaintiff  had  always,  during  the  time 
of  his  being  such  superintendent  of  fire-en^es,  behaved 


dis^argei  

of  fin-engines ;  and  had  always  accounted  and  settled 
for  all  monies  which  had  been  received  by  him  from 
such  fire-offices  and  persons  respectively,  as  such  soMr- 
inteodent  of  fire-engines  afaresaid,  and  never  was  guuty 
of  the  offences,  breaches  of  duty,  or  misconduct  hernn- 
afler  stated  to  have  been  charged  upon  and  imputed  to 
him  by  the  defendant;  nor  until  the  time  of  the  cotq- 
mitting  the  grievances  by  the  defendant,  as  hereinafter 
mentioned,  was  ever  suspected  of  any  such  offences, 
breaches  of  duty,  or  misconduct,  by  reason  whereof  the 
plaintiff  had  deservedly  acquired  tiie  esteem  and '  ' 
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irlH  «f  *11  his  aeighboiiTB,  uid  otfaar  good  mad  vrarthy 
nklcoto  of  this  reum  to  whom  ha  was  kii«wii :  nt- 
TBrthelMBf  the  defendnt,  weU  knowing  the  premSsee, 
h«t  contriving,  and  wiokedly  and  maliciously  intend- 
ing, to  iojnre  ^e  pl«ntiff  in  his  good  name,  credit,  toA 
xapntation,  and  to  bring  him  into  di^rsce,  scandal,  uid 
distrust,  as  such  sa^erintendent  of  firfr-en^nes  M  afiu^ 
ttii,  amon^  all  bu  neighbours  and  ouier  good  and 
JUtkfiil  gabjects  of  this  nalnk,  and  to  cause  it  to  be  be- 
limd  that  he  had  reeeived  diven  laige  sums  of  money 
firom  divers  fin-offioee  and  penws,  as  such  superi»- 
iwdent  of  fire-engines,  and  had  miaapplied,  aaci  had 
omitted  and  refused  to  aeootint  and  wtUe  for,  auch 
sums  of  money ;  and  also  to  cause  and  procure  him  to  be 
dismisBed  from  the  said  ofRce  of  superintendent  of  fire- 
engines,  for  the  offenoes,  breaches  of  duty,  and  miscon- 
duct Imputed  to  him  1^  the  defendant,  as  hereinafter 
stated,  heretofore,  to  wit,  &c,  in  a  OBrtain  discourse 
whioh  the  defendant  then  had  with  a  certain  person,  to 
wit,  John  Ansell,  of  and  concerning  the  plamtiff,  aad 
of  and  concerning  him  in  the  exercise  and  discharge  of 
hte  Bud  office  of  superintendent  of  fire-engines,  and  of 
andooneeming  the  propriaty  of  his  being  dumiitedftom 
the  said  office  of  Bupenntendent  of  fire-oigines,  tn  the 
^esenca  and  hearing  of  the  said  John  Ansel!  and 
dtvan  other  persons,  and  in  answer  to  the  following 
•tatement  and  question  respectively,  then,  and  in  the 
pnaesoe  and  hearing  of  the  lest-mentioBed  persons, 
made  and  put  by  the  said  John  Ansell  to  the  defend- 
Urt,  of  and  concerning  the  plaintiff,  end  of  and  ooncem- 
1m  him  in  the  exercin  and  discharge  of  his  said  office 
afsaperintendent  of  fire-enginee,  and  of  and  concern- 
tog  the  propriety  of  hie  being  dismissed  from  the  sud 
Omee  of  superintendent  of  fire-engines,  that  is  to  say : 
"I  (meaning  the  sud  John  AnseU)  can  soon  settle  the 

Stion  (meaning  the  question  of  the  propriety  of  the 
itiff  being  dismissed  from  the  said  office  of  superin- 
ent  of  fire-engines).  I  (meaning  the  said  John 
Aasell^  am  extremely  sorry.  I  (meaning  the  said  John 
AMeli)  do  it  veiy  relnctantiy ;  but  I  (meaning  thesaid 
John  Ansell )  must  speak  the  truth.  Mr.  Slmpeon  (mean- 
ing the  plaintiff)  has  received  various  sums  of  money 
from  the  fire-office,  which  he  (meaning  the  plaintiff)  has 
misapplied  and  never  accounted  for,  nor  settled  the  ac- 
oaants  (meaning  that  the  plaintiff  had  received  various 
Kvns  of  money  from  a  certain  fire-office,  in  the  dis- 
cdiarge  and  by  virtue  of  his  said  office  of  superintendent 
of  fire-engines,  and  that  he  had  misapplied  and  not  ac- 
counted for  such  sums  of  money,  as  sucn  superintendent 
of  fire-engines).  Under  these  oiroumstances,  f  meaning 
tiio  oircumstanees  by  the  sud  John  Ansell  lutJy  before 
maationed),  I  (meaning  the  said  John  Anaell)  eonaider 
Mr.  Simpson  (meaning  the  plaintiff  )  to  be  an  improper 
parson  to  fiU  the  ritaaUon  (meanhu  tliee^d  offioe  of 
saperfaitendent  of  fire-engines).  I  (meaning  the  said 
JAd  AnseU)  have  seen  reocipts  written  by  Mr.  Simp- 
son  himself,  (meaning  the  plaintiff),  in  his  (meaninr 
the  plaintiff's)  own  hand,  to  the  ataonnt  of  GOOL  I 
(meaning  the  said  John  AnseU)  believe  itwas  eoof.; 
«ut  660L  I  (meaning  the  said  John  AnseUJ  wiU 
be  sworn^  which  be  (meaning  the  plaintiff)  denied 
emr  having  received  the  ntoney  for,  (meaning  that 
ihe  {4aintiff  had  received  the  sum  of  080/.,  for  which 
ha  had  given  written  racnpts,  and  that  he  had  after- 
Nrards  nusely  denied  the  receipt  of  sudi  sums  by  him). 
I  (meaning  the  said  Ji^n  AnseU)  therefore  con- 
iMar  him  (ineaniBg  the  plaintiff)  an  improper  per- 
•sn  to  fiU  the  offioe  (mean&g  the  said  office  of  super- 
intandeat  of  fire-engines):  he  (meaning  the  puSn- 
tiff)  ought  to  have  been  disebarmd  monuis  ago.  Axe 
not  these  statements  (meaning  the  said  statements  so 
made  by  the  said  John  Anaell  as  aforesaid)  correct?"— 
then,  in  the  presence  and  hearing  of  the  said  John 
Aasell  and  of  the  said  other  persons  in  that  behalf 
^tomM,  SMj  aad  malkiously  ip^  and  pnUished 


to  ttie  sfdd  J<^n  Ansell  and  Hie  last-nentiMsd  posdi 
of  and  concerning  the  )>lainti£^  and  of  and  coiuNnii 
bin,  the  said  plaintiff,  in  the  exerwse  of  bis  sud  ofi 
of  superintendent  of  firt-«iiginea,  and  of  and  conwii 
the  propriety  of  his  being  disiiiissed  from  the  stidgfl 
of  saperintendeut  of  fiK-enginea,  the  false,  teui 
IvOMf  malu^s,  and  defiunatory  wovds  fidlawia^  th 
is  to  sqr :— They  (meaning  the  atatemeBta  so  ni 
by  tiie  Mdd  John  Ansell  ae  aforesaid)  ars  jterfsd 
troe:"  meaning  thereby  that  the  plaintiff  hsd  iMai 
various  snma  of  money  firom  a  ccolaiB  fire-offiee  is  tl 
dischaise  and  by  virtue  of  his  aaid  offioeof  Bupwiottti 
ent  of  fire-enginci^  and  that  he  bad  misappUtdiniii 
aooonnted  for  such  sums  of  money  aa  aneh  saperiatoi 
ent  of  fire-engines ;  and  that  the  aaid  John  Anidl  k 
seen  receipts,  written  by  the  plaintiff  himself  in  t| 
pluntiff's  own  band,  to  the  amount  of  680^.,  wbioh  1 
plaintiff  denied  ever  having  received  the  tnuM^  fi 
and  meaning  that  the  plaintiff  had  received  the  na| 
for  which  be  had  given  written  receipts,  sodtki 
he  had  afterwards  falsely  denied  the  reeelpt  ofM 
sum  by  htm.  By  means  of  wbioh  {oamisestbe^aiiil 
has  been  and  Is  greatly  IniaMd  in  hia  afiMsssid 
name,  fame,  and  credit,  and  btonght  into  pu  We  kxm 
infamy,  and  disgraee  with  and  aoum^  all  fail 
hours  and  other  good  and  worthy  subjects  of  this  im 
insomuch  that  divers  of  thoae  neighlwnrs  mi  rabjw 
to  whom  the  innocence,  honeaty,  tt|H^htiM«^si>dt 
tegrity  of  the  plaintiff  ware  unnown,  bare,  on  •« 
sion  of  the  committing  of  the  aaid  several  grievsoeai^ 
the  defendant,  from  thence  hitherto  suspected  «d  w 
lieved,  and  still  do  suspect  and  believe,  the  pUbtifft 
have  been  and  to  be  a  person  guilty  of  the  ofitoMi 
breaches  of  duty,  and  misconduct  so  as  afitfewd 
tioned  to  have  been  charged  upon  and  imputJ 
plaintiff  by  the  defendant ;  also  by  means  of  ue  m 
prenissB  the  plaintiff  has  bean  diamiassd  ftoai  aad  li^ 
lost  the  said  offiee  of  superintendent  fire^n^' 
Hadleigh  aforesaid,  and  baas  and  still  ii  ie«m 
of  the  same  and  of  the  salary  and  emdaDwata  IMrefi 
attached  and  theretofore  received  and  cnjned  bjm 
as  such  superintendent  of  fire-engines:  aa  tat  pim- 
tiff  has  been  and  still  is  greatly  iniored  sad  dimndM^ 
to  the  plaintiff's  damage.  &c.  Pleas— first,  not  xoijt;  1 
third,  justification  OS  to  the  reception  and  missppcum 
ofmoniesby  tbeplaintiff.  Replicationtothirdpw,*^ 
injurift.   On  the  trial,  before  Erk,  J.,  at  the  sUtfflp" 

Guildhall  after  Easter  Term,  1848,  it  fV^^^^JSl 
plaintiff  was  raperintendent  of  fire-engues  at  HwlAff 
and  that  the  defendant  was  an  attorney 
Sun  Fire-office,  in  which  capacity  he  rswiwd  ft« 
paid  them  over  to  the  plaintiff,  whose  dety  it  ms  « 
attend  any  fires  whidi  might  happen,  and  to^^ 
the  fees  and  acoonat  for  their  diatribntioa.  ^^^'^ 
in  question  were  qwken  at  a  vestry  meeting  bcMw 
die  purpose  of  determining  whether  the  plainUiraDMw 
be  (fismlssedfwmhii  office.   The  plaintiff  wis  tbflj 
execution  upon  a  judgment  fw  debt  reoov««d,t>7  ^ 
defendant  and  his  partner.   Soon  after 
plaintiff  brought  an  action  against  Ansell,  . 
made  charges  against  him  at  Die  meetisg,BDdW»^ 
fendant  conducted  the  defence.   In  order  to  pw"  " 
press  malice  the  attorney  for  the  plaintiff  was  ciu«w 
prove  that  the  i^aintiff,  being  m  execution  » 
of  the  defendant  and  bis  partner,  and  V^^nSti 
against  Ansell,  petitioned  the  Court  for  the 
Insolvent  Debtoia,  and  in  hia  schedule  iw**?-^. 
debt  due  to  him  from  thedefendant,  asam  of  ^^^^ht 
which  the  defendant  bad  received  for  him  irtm^ 
Snn  Fire-office,  but  had  neter  paid  ontiobim'yt^ 
the  hearing  of  his  petition,  the  defsndant  opI»«^T 
discharge,  and  prayed  that  the  item  might  be  f^Pr*^ 
on  the  ground  that  it  wae  injurious  to  hun  ^riJ^ 
vate  and  professional  character.   On  his 
the  plaintiff  swon^  that  the  detodaat  hat  o> 
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Un  a  teaipiftr  SUL  lfl».  wifl  dm  from 

Fm-tniee  far  fins;  that  tbe  fefcrnhflit  luid 

tbe  money  from  the  Sun  Fire-office,  but  had 
VB  pud  it,  OTCT  to  him,  though  he  ha<I  on  several 
KHRfiii*  yrww^  the  defendant  for  a  settleincnt.  The 
taiimii>v>ner  of  the  Insolvent  Court  refused  to  e\]itMi^o 
tttry,  unless  the  defendant  woulil  contm-iii''  the 
fltoath,  wliich,  }>\  the  advice  nf  ;t;t<irin  v, 
to  do,  on  the  ground  that  th<-:^ii/,  r,.t. 
of  the  action  ajraiiist  Ansi*lL  The  phiiii- 
is  discbarge.  It  was  o'jected  for  the  de- 
(hli  lVi5  tvidence  was  in^idiniHsible ;  hut  the 
jri^  oTmaled  the  objection.  The  jury  gave 
Abt  tbt  plaintiff,  dtuagM  M,   iB-m  ibUow- 

~  Mdfiuxed  for  a  rule  nisi  fbra  new  trial,  on  the 
~  t(Ai  improper  recep^n  of  midenoB,  misdi- 
_ajtlie  mdik  Mag  againat  eridenoe.  The 
Mfiautlj  appm  from  the  judgment  of  the 

Cur.  ade.  mU, 
Dm«,C.J.,  now  delivered  the  judgment  of 
■Ttu)  was  a  motion  for  a  rule  to  set  aside 
ftke  plaintiff,  and  for  a  new  trial,  for 
^improper  evidence  and  misdirection. 
MtMB  TB  for  slanderous  words,  which  were 
I^fgtd.  and  so  a  necessity  arose  for 
J«»™rw*«lii  tilled  "espre:vs  malice."    This  the 
p^^^fts  >9yi( to  do  by  a  former  di-put«  betvveen  liim 
ana  it?  dtfadtnt  respecting  a  cUiirii  uf  20/.,  and,  as 
of  tluidijpute,  he  provc<i  an  examination  of 
iic:-  .:  Wore  Uie  commissioner  in  inaolffaiw  In  tha 
-  «f  tie  iefendant,  and  upon  the  madanfi 
hive  this  claim  stniclc  out  of  the  Bche- 
was  after  the  time  of  the 
^■  tiff  therein  stated,  that,  before 
id  been  received  by  the  defend- 
L_  '       ■■'■"^^I't  'I'td,  upon  repeated  appli- 
OtoMfeit,  uninh  prddi  lod  that  he  had  paid  it  over. 
TbedefetdiDt-wa?  ftilKMt  li)„Ttv  to  answer  this,  and 
waolifi  <'Oi.j.Ii.«,  i.ut  liL'  had  declined  to  he  exu- 
■laeiaiKncg  ihit  he  was  apprebensive  that  the 
was  likely  to  tdn  «  vnftlr  adna- 
■MeChun  fotgther  purposes. 

Jw«ndn(effiiaitdtobeiiiadmianhI«  on  the  aa- 
f^'THf'^  ^.  Andrewi,  (M.  &  M.336), 

SJ^ji^I  -  ^""^'^  receive  iigainst  a  party 
ff^  'lia  presence  liy  a  witness,  and 

•J^Sf        "^^^^  learned  judge  thought  it  safer 
^•Xlelaj  before  the  jury  the  defendant's 
dqijring  in  a  court  of  justice  what  a 
to  the  prejudice  of  a  party  present,  al- 
"  frtr  had  the  opportunity  of  cross-exa- 
« lines,  of  which  he  did  not  avail  hiinsfir. 
•Wnadentand  that  case  as  deciding,  that 
^^"^uistances  can  such  evidence  he  adinit- 
^fc«?U    '^""''^  thought  it  in  that  case 

to  exclude  it,  and  the  jilaintifF's  coun- 
;  for  cases  might  certainly  be  conceived 
"^iky  not  denying  a  charge  eo  made, 
nnrd  strong  proof  that  the  impatatioa 
IKBitthecM^  Mt  apptr:  the  eUaetof 
m  this  CM  m  not  to  Mm«r  tte  tnth  of 
sWetnent  from  the  deMnlTe  not  de- 

 "^  ^t  to  make  it  probable  thafrfte  plahitiPF  had 

L  f'"'^"^"**'™  %  former  diapntes  as  might  na- 
^Jjy  «  wpected  to  excite  the  defendant's  ill-will 

"^^liis  purpose,  anything  that  shewed  i 
^  ^  phiniiff  and  the  defendant  lived  on  bad 


y  btarnpon  the  issue  of  malice  ;  and,  on  this  ] 
JJjJ  'Jpntarii.n,  tlie  ienrned  jud-e  was  well  war-  | 
|.     .  ■"inutile  jury  whither  tliey  inferred  malice  I 


—  ^  — .  honest  man,  or  one  who  wished  to  he 


tiMWU  hoMrt^  tt^^  pOMib^  IMTC  Hldil^  of  ] 

menf  In  Uc  mlaA. 

Another  part  of  the  direction  was  said  to  be  wnHur: 
the  plahitilF  had  expressed  in  conrt  his  willingnessio 

accept  an  apology  and  nominal  damages,  the  defendant 
not  persisting  in  a  justification  of  the  truth  which  he  had 
[di'iided.  This  fht' ih'fend.nit  refused;  and,  though  he 
olt'i  rt-d  iiM  ei'ideiici'  in  sujiport  nf  the  justification,  he 
n.'vor  withdraw  the  cdaixc  On  this  the  learned  judge 
rem.'irki.'d,  with  I'effrcnce  t'>  the  que'^tion  nf  malice^ 
that  the  wlioK'  ut'  the  did'i'n< hint's  cimduct  mifjht  be 
considered  by  tlif  jiii-y,  iirid  that  acts,  altlunigh  subse- 
qnent,  might  indicate  tlie  existence  of  motives  at  a 
former  time.  And  with  reference  to  the  question  of 
damageSf  he  remarked,  that  the  jui^  should  consider 
tiu  nature  of  the  tai{MiU(k»,  how-  it  had  been  awd^ 
and  how  it  had  been  pefristed  in  down  to  the  time  or 
the  Terdteb;  and  they  shonld  calmly  consider  what 
damages  would  reinstate  the  plaintiff's  character. 

We  see  no  objection  to  this  direction.  Tlie  defend- 
ant's conduct,  in  putting  a  justification  on  the  record 
which  he  does  not  attempt  to  prove,  and  will  not 
abandon,  may  he  taken  into  consideration  as  proving 
malice  and  aggravating  the  injury.  And  if  the  de- 
fendant's conduct  in  tliat  re^j>ect  may  ;it  all  alfVi-t  the 
verdict,  every  other  part  of  his  ennduct  shewing  the 
same  disposition  may  equally  be  laid  before  the  jury. 
Refusing  to  make  reparation  for  unjustifiable  Blander 
may  have  that  effect;  and  the  mal^  proTed  to  exist 
at  the  time  of  the  trial,  but  connected  with  the  suhjeot- 
matter  of  it,  may  well  be  belioTed  to  hftre  existed  at 
the  tine  of  speaking  the  wmdi. 

My  Brother  Rolfe  lately  obserred  at  Nisi  Prius  on 
the  plea  of  justttication,  and  the  Conrt  of  Exchequer 
approved  of  his  referring  to  it.  I  Iiave  seen  him,  and 
he  thinks  that  he  only  made  the  remark  to  meet  the 
defendant's  argument  in  that  case,  that  the  words  were 
hastily  spoken,  livit  the  subsequent  justiticatinn  hag 
no  bearing  even  on  tliat  speaking,  except  as  inlVrring 
malice  at  that  earliertimc;  and  any  conduet  oftlie  de- 
fendant at  a  subaeqaent  time,  leading  to  the  same  in- 
lerenc^  most  stwM  on  tlie  same  footing.— Ah^  n/imit 

MlCHAEtMAS  TERM. 
BvRT  e.  Blooo.— Aiw.  20, 184B. 
7b  an  Amendment  made  fy  the  Judge  at  iVwi  Priatj 
under  Slat.  SSf4  Will.  4,  e.  42,  $.  2^,  it  wot  at  lk« 
Time  objected,  that  it  rendered  the  Declaration  special^ 
demurrable;  but  the  particular  Defects  were  not  then 
pointed  out.  The  Court  a/terwardsy  on  Motion  and 
Proof  of  formal  Defers  in  Points  immaterial  to  the 
Merits,  refused  to  enter  a  Nonsuit  arcordi'tg  to  Leave 
reserpc'i,  or  to  (/riiut  a  new  Trial. 

In  this  ease,  which  was  tried  before  Lord  Dennian, 
C.  J.,  at  the  Sittings  at  (iuiidhall  after  Hilary  Term, 
iK-18,  it  became  necessary  to  amend  tlie  original  de- 
claration. Upon  the  amendments  being  proposed,  it 
was  objected  for  the  defendant,  that  they  ought  not  to 
be  allowed,  sinoe  the  declaration,  as  unended^wonld  be 
open  to  a  special  demurrer.  The  formal  objeeUons  were 
not  then  pointed  out.  The  amendments  were  allowed, 
leaTO  being  given  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  think  that  the  amendment* 
ought  not  to  have  been  made.  A  verdict  waa  eiltor*^ 
for  the  plaintitf.    In  the  following  Easter  Term, 

Sutt^  Q,.  C,  obtained  a  rale  nisi  to  enter  a  mfami^ 
or  for  a  new  trial. 

In  Micliaeiiiias  Term*, 

Shee,  Serjt.,  (with  him  5?m/0,  shuwed  cause.— Some 
of  the  formal  objecti.ms  now  raised  might  have  been 
taken  on  the  old  as  well  as  on  the  new  declaration* 
{Erie,  J.— Can  it  be  said,  if  an  smendinent  be  nllowe^ 
tliat  thereupon  a  fecial  demurrer  may  be  pointed  to 
~*~^\'.  10,  before  Xiord  2>eojasn,  C.  J.,  C<derid|e, 
man,  aod  Erie,  JJ. 
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parts  of  the  old  dedantionTI  It  is  said  to  have  been 
Beld  in  a  recent  ease  in  the  Exchequer^  tliat  an  amend- 
ment which  makes  the  pleading  demurrable  ought  not 
to  be  allowed.  If  b<^  the  party  objecting  has  in  effect  a 
double  chance,  as  if  ne  had  both  pleaded  and  demurred. 
He  ehould  elect  either  to  demur  or  plead,  and  should 
do  80  at  the  trial.  {Q^eridge,  3.— By  tde  discretion 
given  to  the  judge,  in  sect.  ^  of  stat.  3  &  4  Will.  A, 
c.  42,  to  allow  an  amendment  upon  the  terms  of  post- 
poning the  trial,  it  seems  assumed  that  the  time  for  de- 
murring is  passed.^  The  amended  declaration,  althoagh 
it  may  be  in  some  immaterial  points  informal,  is  sub- 
stantially good :  it  was  supported  by  the  evidence ;  and 
tb«  amendments  were,  theraore,  properly  allowed. 

But$t  C,  (with  him  John  Jienaenon)^  contra.— It 
is  admitted,  that  the  dedaration,  as  amended,  is  open 
to  a  apedal  demurrer  on  some  grounds.  It  was  held, 
in  Evans  v.Powis,  (11  Jur.  1043),  that  an  amendment 
which  made  a  plea  demurrable  ought  not  to  have  been 
allowed.   And  in  Oakl^  v.  PriUhard^  which  is  not  re- 

gorted,  but  which  was  tried  before  Wilde,  C.  J.,  at  the 
ittings  after  Hilary  Term,  1848,  where  an  amendment 
was  allowed  in  the  declaration,  and  a  verdict  was  en- 
tered for  the  plaintiff,  and  leave  was  given  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  on  the  ground  that 
an  amendment  which  leaves  the  declaration  open  to  a 
special  demurrer  cannot  be  made,  and  the  formal  ob- 
jections were  substantiated  before  the  Court,  the  Court 
Common  Pleas  ordered  a  nonsait  to  be  entered. 

Cur.  adv.  vuU, 
Iiord  Dbkmait,  C.  J.,  now  ddiTsred  the  judgmmt  of 
Ute  Court.— It  was  contended  for  the  defendant  in  this 
case,  that  an  amendment  allowed  at  Niri  Prius  was  im- 

B roper,  and  ou^ht  not  to  have  been  flowed,  because 
le  effect  of  it,  in  the  terms  in  which  it  was  made,  was 
to  make  the  declaration  specially  demurrable  in  form 
in  a  point  quite  immaterial  to  the  merits,  and  which 
would  have  been  cured  by  pleading  over.  We  are, 
however,  of  opinion,  that  such  an  objection  cannot  pre- 
Tail,  uule»  it  be  made  at  the  time,  and  the  effect  of  the 
Terbal  omission  be  pointed  out,  as  there  can  be  no  doubt 
that  it  would  be  immediately  set  right.  There  is  no 
liardship  or  injustice  in  this,  but  the  contrary ;  for.  If 
the  defendant  could  avail  himself  of  the  objection  now, 
he  would  convert  a  mere  form^  mistake,  amendable 
immediately,  into  an  incorable  defect.  The  rule,  there- 
fore, will  be  discharged.— iZiils  diadimrgti, 

HILARY  TBRU. 

Brown  e.  HnrcHiifsoM  and  Others. — Jan.  25. 
/rwe  Mnder  Stat.  6^7  Ttf/.  4.  e.  71,  to  try  whether  a 
Moduf  extended  over  all  the  Lands  of  a  Township  ex- 
cart  the  OkbSf  the  Lands  melosed  tmder  an  Itte&sure 
Aett  and  an  ancient  Farm  called  F.   On  the  2Hal 
the  Pro^  was  of  Ptgfments  made  for  the  old  Inclosures 
excq>t  F.,  the  fnelosures  under  the  Act,  and  the  QUbe. 
l%e  Ju^  nfused  to  awtend  the  IssuSf  but  under  JSket. 
24      Stat.  3  Jjr  4  JVilk  4,c,42j  directed  the  Jury  to 
JM  the  Fact  aeemrduu  tothe  Eviienee,  and  their  Fmd- 
mg  wot  slated  on  the  B«eord:—Mtld,  Oat  the  Direction 
was  wrong;  and  the  FMm^  was  asmmoMf. 
Issae  under  sect.  46  of  stat  6  &  7  Will.  4,  c.  71,  to 
try  whether  there  existed  a  valid  modus,  or  prescriptive 
or  customary  payment,  of  the  annual  sum 
payable  by  the  lord  of  the  manor  of  E^Ieston,  to  the 
rector  of  the  parish  of  Hiddleton  in  Teesdale,  instead  of 
the  tithes  of  na^  annually  arising  from  all  the  lands  in 
the  sidd  township,  except  the  lands  then  or  theretofore 
'ebe  lands  of  the  rector,  except  certain  lands  enclosed 
7  virtue  of  the  proviuons  of  a  certain  act  of  Farlia- 
xnent,  (2fi  Geo.  3,  a.d.  17861,  and  except  a  certain  an- 
cient farm  and  lands,  called  Fog^rthwaite.   The  issue 
was  settled  by  a  learned  Judge,  in  accordance  with  the 
dednon  of  the  Asustant  Timt  Commisrioner.  On  the 
trial,  before  ^e,  J.,  at  the  Doriiam  Sammar  Asdaes, 


in  1848,  it  appeared  that  thne  were  fbar  clsws(^hnd 
in  the  township  of  Egleston :  first,  glebe  land ;  teandl; 
lands  inclosed  under  stat.  26  Geo.  3;  thirdljt^btB 
called  Foggerthwaite ;  and  fonrth1y,otherl&]idi,iilacl 
consisted  of  inclosed  lands,  called  old  indosturea  ao^  ceo 
mon  lands.  Evidence  was  given  by  tlie  pUintiff  ^ 
the  common  lands  were  not  covered  by  the  modu;  u 
an  application  was  made  to  the  learned  jed^im  btU 
of  the  defendants,  to  amend  the  statement  in  the  in 
in  pursuance  of  sect.  23  of  stat.  3  &  4  Will.  1,  c.  12,  i 
as  to  remove  this  variance ;  but,  it  being  objeettd  to  o 
behalf  of  the  nhuntiff,  he  reftued  to  ameod.  Itn 
then  contended,  on  behalf  of  the  defendsnti,lktth< 
jud^,  under  sect.  24  of  the  same  statute,  might  dim 
the  jury  to  iind  thefect  according  to  the  eridente;  u 
the  learned  judge  directed  the  jnry  aceordin07,aiilth 
following  finding  was  stated  on  the  record  ^-''Ycrfii 
for  the  plaintiff  on  the  issue;  and  that  pajmenlsve; 
made  for  the  old  indosures,  exc^t  Foggerth«nit&a 
cept  the  indosures  under  the  act,  and  except  thep^ 
Amount  of  modo^  16/.  l&f .  %d,**  la  the  folIeirii|1E 
chaelmas  Term,  (Nov.  3), 

Manis^  moved  for  a  rule  nid  for  setting  SBidew? 
ponging  the  special  finding  of  the  jury  indoned  vpont 
postea.  The  only  question  which  can  be  tried  in  Uiai 
tion  is  that  raised  by  the  Assistsnt  Tithe  CommtssioB> 
If  the  finding  indorsed  on  the  postea  is  suthorisel 
is  binding  upon  the  defendant,  by  sect.  46  of  itat.  6  4 
Will.  4,  c.  71,  and  the  modus  is  established  for  alll 
lands  except  the  unenclosed  or  common  lai^;  vbov 
the  pluntiff  haa  not  had  an  opportunity  of  anietir 
that.  [He  cited  banter 7^  7WCbswtMts(ri,(l 
Mee.  &  W.  320).]  Further,  the  power  to  diiect  191 
cial  finding,  ^ven  by  sect.  24  of^  stat.  3  &  4  Will,  i 
c.  42,  applies  only  to  cases  in  which  the  judft  isi; 
amend ;  and  this  is  a  variance,  between  the  miJa 
as  laid  and  the  modus  as  proved,  materia  to  t^ 
merits  of  the  case;  theplaintiff's  esse,  upon  theiKQ< 
as  stated,  being  that  some  part  of  the  other  lands,  b< 
sides  those  excepted,  was  not  covered  by  tbe  moaa! 
and  the  defendant's  case  being,  that  eveiy  psrt  of 
lands  in  the  township,  except  those  exceplw^  ir»  ^ 
vered  by  the  modus. 

The  Court  granted  a  rule  nisi,  and  dirtcted  thit  th 
casB  should  not  Iw  put  down  in  the  new  trial  pspa- 

Knowies  now  shewed  cause.— If  the  power  of  the  judj 
to  make  this  indorsemoit  does  not  appl;  becuise  t) 
Court  has  not  to  give  any  judgment  upon  the  findin 
tliis  application  is  premature,  and  the  plaiotiff  u  n 
prejudiced  by  the  indorsement.  The  plaintiff  hai  % 
the  verdict,  which  is  aU  that  the  Tithe  Commotalii 
Act  could  give  him ;  and,  if  the  verdict  of  tiie  jn^ 
condunve  upon  the  Commissioner,  the  plaintiff 
no  prejudice  or  inconvenience.  [0>tot(iy«,  J.— Ti 
Assistant  Tithe  Commisdoner  may  not  know  what  tl 
verdict  is;  It  is  a  verdict  for  the  pldntiff,  sccompnt 
with  a  special  indorsement.  Wightwtan^  i.-~tvn 
nothing  in  the  issue  to  warrant  the  spedd  fisdw 
Patteson^  J.— In  7%orpe  v.  Plowden,  (m  errorfri"" 
Common  Pleas,  Easter  Vscation,  1848),  the  Cnn  < 
Exchequer  Chamber  held,  that,  in  an  issae  nuaU 
Tithe  Commutation  Act,  no  iuc^ent  cooM  be  m» 
uptogroondawritoferror.J  THe  referred  to 
V.  Themte  OwwMsrfwiew,  (8  Mee.  &  W.  129,  IM)- 

Manisty,  T.  Jones,  and  3*.  Taylor,  contrs,  were  n 
heard.  _  , 

By  thk  Coukt,  consisting  of  Lord  Deusaa, 
PBttcson,Coleridge,and  Wlgbtinan,  JJ^iS'b''^ 

Rao.  V.  The  HAjniBRsiirrH  Bridob  Compakt.— ^  ' 
Where  Works  producing  rateaUe  Value  areiiti^ 
several  Districts,  and  oan  bedivided 
the  first  directly  producing  the  Value,  atd^^ 
indirectly  eonducinoto  such  Production,  "X***!"? 
should  be  made.   Then  aU  the  Eiqpenm 
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Kvcmd  Part,  indvding  the  Raits  to  which  it  mav  be 
f^irig  deducted  from  the  grots  Proceeds,  and  the 
raieahii  I'alue  ^rtjj  ascertained,  such  Value  is  to 
'^portu/HfJ  amc-hq  the  Districts  in  irhich  the  first 
u  Ktmte,  in '  the  Ratio  of  the  Portion  of  that 
rndveed  in  earh  District. 
6  Bto.  4,  e,  cxii,  and  Stat.  0  Geo.  4,  c.  r^iii, 
ptrmai,  public  J  y  a  Comf-any  were  an- 
'toffert  0  Bridge  across  the  Thames  from  II.  to 
'^^•ohRoads  and  Approaehet,  and  maintain 
—  J^f  Expense;  and  to  ered  Toll-gates  and 

Ji^rf*,*  ToU$  m  a*  BooJm  for  the 

«4rr^,««ii  <ad  the  RmaMer  m  tie  Bridge;  or  to 
^fW;  Toll  for  the  Bridge  and  Roads  in 
^'^xiP'.^i         Part  of  the  Bridge  or  Roads. 

im  to  he  deemed  to  he  in  H.,  and 
*         0^  of  the  Acts  the  Cmnpany 

''^  ar  "'"'^  /^ea  Roads  ami  Approaches, 
-^'ndJr  °'  Toll-house  at  the  Entrance  on 

Bru}^-'-~^'^^^'^'^(-  '-^f  ^'Ct  rateable  Value 
^7**  -It^n^  -"^v     E.Ti'»isfs  jiiciil-^utal  to  the  Roads 
'"»£i.  T~'''  ^"'iii-Hr'i  t/us  Rales  to  iphieh  they 
^  e '      ^'''^'(^  teas  t»  hi  dhidfi  l#WMn 

sL^^^mersmith  Bridge  Company, 
«rf^^^*nt-t  ""^  holden  in  November,  a. d. 
^  C^*^tnlh*^i»iii^  of  ibBfM^ 
■^■BJrftgr^Zy*  w&erdn  tibe  HammenmUh 


"'ted  iipoKA*«U»  flf  476A,  88 
'V**'        moiety  of  flwHammeiiiiiith 

'^^Sto^L^'ki  appurtenances,  the  rate 

•f  t^p'^^i-f  l!S  out  tlie  said  sum  of  475/.,  and 

'^tl}J^  a/  ^"®«n'B  Bench  npon  the  fol- 
hr  t    ^'Ph  Parliament,  passed  in  the 

I  k^f'^'^e*  '        'lis  late  Majesty'  George  IV, 


passed  in  the  ninth  year  of 

^1   -  uj  •«            J'oi>rjiis  u\'re  incorporatt'd, 
-Ihe    It^^   - 


'fJt  audiQ^  -Hamiiien;mith  Bridge  Com- 
toif?,  frujij  tK^^  ^'^^^^'^  ^  hridge  across 
A^'^^litof  Puihnm  s  hamlet  of  Hammersmith, 
■Jjfpoiite  Uk  in  tH*  *^I»e  county  of  Middlesex,  to 
ff^JotW  Bvih^^J'*"*  *"  Barnes,  in  the 
•■(t  M  *)J  r  ™nar^  ^Scth  clause  of  the  first-men- 
lllte^l^  '^fa?^  ^e"  authorised  to  make 
tramodioas^  i-p^ds  from  the  north  end  of 


Itti  th(  T'l^.'^t  j*^^  ti^rnes,  and  flie  road  leadin 
London        \Je  whicli  roads  the  Company 

fence,  and  at  all  times  to 
1  "wio*^  *     '"w^  properly  repftiitd  and 


jwilHf  toooji'^  Middlesexran<i  part"of  and"in 
to *•  ^Ao< 1 1 ^^^^ "^'^^  bridge, ad- 

A«  f^he  C^^^    ^^ney,  should  be  deemed  to  be  in 
^^pg  tB»  ^(  Sumy,  and  part  of  and  in  the  parish  of 
Trance  of  and  according  to  the  provi- 
^[  vb^  recited,  the  Company  have 

^1,1  ^  ,  i,ri'.Vt  flfros8ihe  Thames,  and  have  formed, 
gS^l^Jd  ^""''^  ""^  road  from  the  north  end  of 
^^j^^ge.  esramank'&U])^  with  tlie  tiirnpike-road  or 
i/liBfflfreniitli,  wliicli  rnad  is  situate  in  the 
^£iiDfflers[iiil)i,  and  two  oilier  roads,  making  a 
gietiioB  between  the  said  hridge  and  the  village 


^■^J^fldj^iDiItiierQul  leading  from  London  to  Rich- 
wlaek  two  other  roads  are  situate  in  the  parish 
^7£h;  1x1  tlw  Company  have  not  made  any  roads 
pa^Biit  proriMnt  of  the  said  rtftt  0  Geo.  4,  c.  cllti, 
^&  iUI  tie  iMds  hare  been  fimned  by  the  Company 
^Jad  puretimd  far  tbe  pmpow;  and  they  nirm 


the  only  approaches  to  the  bridge.  The  bridge  and  the 
roads  or  approaches  belong  to  the  Company,  who  are 
remunerated  by  certain  tolls  specified  in  their  acts;  and 
they  are  authorised  to  erect  toll-gates,  and  to  collect  a 
portion  of  the  tolls  on  tlu^  roads  for  tlu'  roads  alone,  and 
tile  remainder  on  the  hridge ;  or  to  tJike  the  whole  toll 
for  the  bridge  and  roads  in  one  f'um,  and  at  any  jihice  or 
part  of  tlie  sjiid  lirid^je  or  roads  which  they  niay  ap- 
point. The  tolls  which  the  Conijiany  are  entitled  to 
take  under  their  acts  have  hitherto  been  taken  at  one 
gate,  which  is  placed,  with  a  toll-house,  at  the  entrance 
on  the  bridge  in  Hammomith.  For  th«  purpose  of 
this  case,  it  is  admitted,  that  one  moiety  of  the  bridge  is 
in  the  parish  of  Hammersmith,  and  the  other  moiety  in 
the  parish  of  Barnes ;  the  total  extent  of  the  three  roads 
above  described  is  in  lenj^tli  GOOO  yards,  of  which 
length  G70  yards  are  in  the  pariah  of  HammerBmith, 
and  5328  yards  are  in  the  parish  of  Barnes.  The  sum 
of  720/,  is  found  by  the  sessions  to  he  the  total  amount 
of  tbe  net  rateable  value  at  wliich  the  Company  ought 
to  be  assesseil  in  thi>  two  parishes,  such  value  bemg 
based  upon  the  ainouiit  uf  tolls  actually  receiv*;d,  after 
making  all  lawful  ihdiu  liuns  and  ulluwances,  amongst 
which  is  the  cost  of  maintaining  the  roads  above  de- 
scribed. It  is  agreed,  that  the  acts  of  Parlianunt 
herein  recited  are  to  be  considered  as  fiinniiiff  part  of 
this  case,  and  may  be  re&ned  to  accordiucl^  &  either 
party.  The  question  fbr  the  opinion  of  tnis  Court 
now  the  total  amount  of  the  ret  rateable  value  at  which 
the  Company  is  assessed  ought  to  be  divided  between 
the  parishes  of  Hammersmith  and  Barnes.  If  the  Court 
shall  he  opinion  that  it  should  be  divided  in  equal 
moieties,  the  alteration  made  by  the  sessions  is  to  stand 
confirmed.  If  tlie  Court  shall  he  of  opinion  that  it 
should  he  divided  in  proportion  to  the  quantity  of 
land  occujded  Iiy  the  hridge  and  roads  in  each  parish 
lospectively,  the  rate  is  to  be  further  amended,  by  re- 
ducing tbe"  sum  of  ^COl.  to  tbe  sum  of  110/.  The  CttM 
was  argued  in  last  Michaelmas  Term*,  by 

Patklgi  and  WiUeSy  in  support  of  the  order  of  ses- 
sions.—first,  the  Court  of  Quarter  Sessions  was  right 
in  dividing  the  rate,  in  equ«^  moieties,  between  the 
two  parishes ;  secondly,  the  division  ought  not  to  be 
in  proportion  to  the  length  of  the  roaa  and  the  ap- 
proaches in  each  parish  respectively.  The  rate  is  to  tie 
imposed  on  tbe  bridge,  treating  the  roads  and  ap- 
proaches as  accessory;  like  the  dam  which  upheld  the 
water  of  the  river,  and  made  it  navigable,  in  Rex  y. 
The  Aire  and  Calder  Navigation,  {;i  \C.  &:  Adol.  139); 
and  like  stations  on  a  railway  or  re-ervoirs  of  a  water 
company,  [They  cited  Rex  v.  I.mcir  Afilton  {It  It,  ^1;  C. 
810)  and  Rex  v.  Barnes,  (1  B.  &  Adol.  I  i;t).]  'I'he  roads 
and  approaches  were  made  under  sect.  03  of  stat.  5tieo.  4, 
c.  cxii ;  and  sect.  74  requires  the  Company  to  keep  them 
fenced;  and  the  case  finds  them  to  be  neceaaary.  The 
Company  could  not  be  rated  in  respect  of  the  road^ 
as  land,  because  they  have  no  occupation  of  theuii  By 
sect.  121,  the  Company  may  place  toll-gates  at  any 
part  of  the  roads.  The  toll  is  imposed  in  respect  of 
passing  over  the  bridge.  If  the  rate  is  to  be  mea- 
sured by  the  profit  made  in  respect  of  the  road  in  each 
parub,  the  smaller  portion  of  road  in  Hammersmith 
IS  as  necessary  to  the  bridge  as  the  larger  portion  of 
road  in  Barnes.  (Re<j.  y.  Mile-end  Old  Town,  \Q  Q. 
B.  Rep.  200;  11  Jur."088).  [£f7e,  J.— The  principle 
of  that  case,  if  I  understand  it  rightly,  is  to  make  the 
principle  of  apportionment  the  same  as  the  principle  of 
original  rating.  That  which  is  contributory  is  to  lie 
rated  as  ordinary  land  or  buildings.  Coleridge,  J.— -Is 
not  the  earning  to  be  measured  by  what  the  party  paying 
toll  pays  forf  A  man  paying  toll  acquires  a  right  to 
BO  over  the  whole  extent  of  road  in  both  puiahei:  the 
Company  might  put  up  a  toll-gate  at  the  other  wid  of 


*  Nov.  15,  beftwe  Lord  Deomu,  C.  J.,  Coleridge,  Wight- 
nao,  and  Erie,  JJ. 
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fliebridge.^  According  tCthat  mode  of  sppM^ionment, 

£ smaller  portion  of  th«  mad  earns  as  ranch  as  the 
er.  Suppose  a  railwajr  peasing  through  two  |hi- 
es,  and  a  greater  HBOnnt  of  earnings  m  one  mile 
near  Ijondun  than  in  six  miles  in  the  conntrr,  arising 
i'ruui  ilie  great  nuniKir  .if  short  passengers,  the  |>Toper 
con^iileration  13,  how  much  the  bridge  and  road  m  one 
pari.-h  is  wortli.  [  f'oh'r-idge,  3. — The  question  is  the 
same,  \vh<;the]-  the  ('n]i]]ian7  are  owners  or  lessees.  Sup- 
pose they  had  110  l  uvvtr  of  purchasing  land,  in  order  to 
make  a  communication  with  the  rood  id  Bwnes,  which 
might  be  a  mile  off,  they  roust  rent  land  for  uie  pur- 
pose; Imt  the  parish  ofiBcers,  who  are  to  make  the  rate, 
■Marwttl%»he«*  «ha  MofiU  of  the  bridge.  What 
trwU  tM'  Ittid  be  irortHf]  The  Und  Is  to  be  mted  at 
lb  annual  value  at  the  time  of  rating-— ^ot  at  the  time 
lAen  it  vras  taken  for  the  purpose  of  the  works. 

Bodkin  and  Preuticr,  coatra. — In  aseertuntng  the 
rate,  the  bridge  and  roads  are  to  be  taken  altogether. 
By  slat.  5  (jco.4,  c.  exit,  the  toll  is  to  be  taken  for 
pa— in,'  the  liriil,i;c ;  but,  by  sect.  16  of  stat.  9  Geo.  4, 
c.  cliii,  till-  Cunipany  are  empowered  to  put  up  gates, 
and  to  taki;  tolls  for  j)assiDg  "  orer  the  said  roads;** 
which  la  applicable  to  the  roads  made  nnder  the  first 
act;  because  the  roadr^  which  the  seewid  act  empowered 
the  Company  to  make  were  not  made.  Thongh  the 
fTompaM,  fitf  their  own  coBTcnience,  take  toll  at  one 
wd  of  toe  bridge  only,  the  principle  of  mileage  ia  the 
only  one  ^MUoalile.  It  is  fbnnd  that  the  roads  are  the 
only  access  to  the  bridge ;  and,  therefore,  it  is  like  the 
case  of  a  viaduct  or  tunnel.  It  cannot  be  ascertained 
how  mucli  of  the  roads  each  passenger  uses,  and  the 
toll  he  pays  gives  him  the  right  to  use  the  whole 
length.  It  is  not  as  if  there  were  two  tolls — one  for 
passing  over  the  bridge,  and  another  for  passing  over 
the  road.  The  amount  of  the  rate  being  ascertained. 
It  is  to  be  divided  between  the  two  parishes  of  Ham- 
mersmith and  Barnes,  in  proportion  to  the  length  of 
road  in  each  parish.  (Littledale,  J.,  in  lUx  r.  7%e 
Cambridije  Gas-light  CompanVy  8  Adol.  &  Ell.  73,  83; 
Eexv.  fVoiinff,4'Adol.  &  Elf.  40).  C£r&,  J.--Sappose 
the  approaches  at  the  southern  side  occupied  ten  acres, 
and  thoae  at  Ae  northern  ode  eae  acre,  some  allowance 
•Vghtto  bt  imds;  it  would  be  measured  hy  the  differ- 
Woc  (Mtween  the  mns  yAUsfi  a  lessee  would  ^re  for 
the  southern  and  the  northern  approachee.] 

€hir,  adt.  vuU. 
Iiord  Dbrmaii,  C.  J.,  now  delirered  the  judgment  of 
the  Court.— This  case  is  te  be  decided  by  the  applica- 
tion of  the  principle  for  apportioning  rateable  ralue 
where  the  rateable  subject  produeiliy  sneh  TiIm  it 
Ntuate  in  several  districts. 

If  the  entii-ety  of  the  works  can  be  diTided  Into  two 
parts,  the  first  directly  producing  the  ralue,  and  tlte 
second  indirectly  conducing  to  such  production,  such 
division  should  be  made.  Then  all  the  expenses  inci< 
dental  to  the  second  pai-t,  including  the  rates  to  whi<^ 
H  mar  be  liable,  being  dedseted  tnm  the  gross  proceeds, 
nd  tbe  net  ntnUe  nloB  being  ascertumdysnch  value 
b  to  be  ap^ortlMMfd  among  the  districts  In  which  the 
first  part,  viz.  the  part  dlrratly  producing  the  value,  is 
situate,  in  the  ratio  of  the  pranon  of  that  Talue  pro- 
duced in  sach  district. 

The  bridge  itself  is  the  direct  soarce  of  (he  rateable 
valiio,  the  passage  over  the  river  beii^  that  which  Is 
p;ii<l  for:  ilic  ;i(iproaclie8  indirectly  eondnee  to  that 
pio  lurtioii,  and  would  probably  be  valneless  if  the 
bj  iilgr  wiiB  taken  away.  The  bridge  then  being  the  di- 
rect source  of  rateable  value,  and  the  net  rsieable  value 
being  duly  ascertained,  such  net  value  is  to  be  divided 
between  the  two  parishes  in  which  the  bridge  is  situate, 
far  the  ntio  of  the  value  produced  in  eadiparish.  Now, 
y  the  value  arises  from  the  trannt  amrded  by  the 
Wdlge,  and  as  every  poitiw  <A  the  Una  «f  the  nidge 
nmttibntes  equally  to  ptodaca  this  vahMy  tta  lateaua 


value  must,  therefore,  be  apportieoed  amaaf  (k  n 
rishes^  aoccffdtng  to  the  length  of  the  bridp  h  Md 
parish— that  is,  here,  in  m  sal  noietiss. 

The  approaches  stand  m  the  suae  rrislini  ti  ft{ 
bridge  as  stations  and  wsrebonsester^myB,  vsm^ 
and  wharfs  to  canals,  aqueducts  and  maiiiB  to  mk 
supplies,  gasometers  and  mains  to  gas-bimii.  Ai| 
the  principle  for  dividi^  the  direct  from  the  ottitt 
soarces  of  profit,  for  rating  the  indirect  source^  lal  b 
apportioning  the  residuary  net  mteable  nlite  imii 
the  districts  in  which  the  direet  source  it  tiMt 
was  explained  in  R«g.  v.  7%a  htkMumti  tfMikm 
Old  TbiM,  (10     B.  206  ;  9  J«r.  98B). 

We  would  add,  that  tUa  judgment  is  ooafiMa  tilb 
apportionment  of  the  netrateaMATaliM^  iriudiiuMn» 
to  be  OMrectly  obtained,  and  has  no  refemmlia 
question  as  to  the  rateabiil^  of  tha  appisaeki  tha 
selvea.— -Or^  trnfirwaed. 

B9  parti  Thomas  LounL—Jba. 
By  Sv*.  76  0/  Stat.  14  Qm.  ^^cl^tk*  EngiM^ 
who  flrtt  bringa  a  Peuruh-m^im  or  tAar  large  M 
io  aiw  Pirt  kappMing  lotMw  fAs  Limitt  wmHmH 
the  Actf  ahall  be  paid  aoiy  Sim  tut  mmtii^  1 
Ketp«r  of  the  Seetmd  PariA-m^iiK  or  h 
Snffiite  which  shall  b«  mmt  OaU  ie  foU  I 

AfssiMf  ascMdM^M*.;  Mmytiwk PtgimaUhkm 
W  th«  CStmvkwmrdemt  0/  lAa  Pmiak  whm  iw*/ 
iMl  hampm;  and  4Mi  «^  Poj/mtti,  mA  I 
ward^taihekvitdimDi$trmmdSaUfifAt9m 
and  XOitetB  of  tmJk  Ckurehwardau.  By  SKt.%t 
McA  ^ward  »haU  be  paid  to  any  Engim-kmtaiiU 
Chnnhwardm  without  «U  AwrobativumdCmnt^ 

a  Juttiee  of  (As  Poaeo  ybr  ftU  OmOf  of  1 
ComtyofSwrr^t^terelhstaamwMjfha^rmm^ 

within  inch  Parith.  , 
Upon  a  SMmmona  obtained  a^OMHl  fits  CftaretsM^ 
an  Bngiiw-koeper  m  the  Emabnnml  of  <Ai  ws* 
Fire-0Mino  BatabtiahmoiU,  who  had  i^^x^f^ 
large  &igine  to  a  Fire  in  their  Pmnih,  <*yf***J 
name  any  Sum,  ortoatitho  ApprebttiMtrVmu^ 
the  Jnetiee  for  them  to  pay  any  Samteth  'tf/^ 
—Seld,  that,  wnder  SM.  7«,  the  AppKMt  sw 
to  a  Reward;  and  that,  wnder  .SM.T7, 
nponhieAmlieation,<mah»to/htheAn«^^J^ 
Hnddleglone  had  obtained  a  rale,  ia  piiiiinuM ' 
sect.  S  of  Stat.  11  &  12  Viot.  e.44,  osUiog  .»J 
Comb^  Esq,,  a  poUce  magtstmto  of  the  M?"?r  "J  *. , 
a  justice  of  the  peace  of  the  eoooty  of  Mid(iw»>  ■ 
ting  at  the  Cierkenwell  PoifceCoart,  wwi?™" 
tropolitan  ptdiee  district,  and  withia 
serfbed  by  stat.  14  Geo.  3,  e.  78,  and  anon  the  chow 
wardens  of  the  pariah  of  St.  Andrew,  Helborn,  to  « 
eaase  why  the  said  Boyee  Combe,  «  -JJ? 
magistrate  and  iustioe  of  the  peaee,  ^IL 
approbation  and  consent  to  the  pay>JW°**V  ^  L  L 
less  sum  as  the  said  Boyee  Combe  shooH  "u>t 
the  said  churehwardens  to  Thomas  Load".  '» 
suance  of  ssete.  76  and  77  of  stat.  M  Of-  J.  ^ J*^ 
appeared,  ftem  the  affidavit*  upon  which 
obtained,  that  Loader  wm  an  «>gi*«-t^;-!!Zt.ii 
ployment  of  the  London  Fire-engtae  &ta'>»Mf  n«J^ 
Farringdon-street,  and  that  he  had  bnwght  tl*  wjj 
large  engine  in  good  order,  and  «wpl>ts,  ^f^Ti^M 
happened  on  the  30th  Nov.,  1848,  in  G«j£:f'33l 
that  part  of  the  parish  of  St.  Andrew,  Hol»«»  '"uja 
situate  in  the  county  of  Middlesex,  ^ 
prescribed  by  stat.  U  Geo,  8,  e.  78,  "  A°  Mf. 
ftirther  and  better  Regalalion  of  Buitdia^ J"^' 
walls,  and  for  the  mow  eflbctoalhr  P"»~"?\V«*- 
chiofc  by  Fire,  wJthhi  the  Cities  of  I*?*V- 
minsteii"  &c.   On  the  8th  January,  1M8.  ivJSfcJ 
a  snmmtHis  freim  Mr.  Combe,  cdKag  Bpoi>>"  AidrD^' 
warden  of  that  part  of  Oe  pBW.'l^Jaftf' 
HolboB  whieh  liN  aWn  thvbai*  in  tkt  oM"?" 
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^  in  tU  IbtvopoUtea  pelic*  dbtrtot,  to  MppMt 
Mft  UmudAewcMMwayktibobld  notglv*  hit 

tkin  uid  consent  for  thtm  to  pay  the  mm  (ff 
weh  earn  not  exceeding  tlw  Sam  of  20v^  as  he 
.  a  hii  dificretioD,  deem  pn>p«r,  to  the  taid  Tbe- 
hetitx,  M  engine-keeper*  panoant  to  hta  applioa* 
The  ehnrchwanleTis  appeued  acoerdinclj  before 
^,  who,  after  thp  caee  of  the  appUMst  had 
inquired  of  the  divrshwsrdcM  If  they 
t  MiBi  of  money,  and  ask  his  approbation 
far  them  to  pay  it  to  the  ^Uent;  bat 
in  Heme  any  sum  of  moncT*  or  te  ask  the 
n  uBseDt  of  Mr.  Cwabe  nr  them  to  pay 
of  money  to  the  appUaant  In  rug  lit  of  the 
;  ^ktnQpoB  Ur.  C^he  dedded  to  nAue  hie 
ifpoWion,  on  the  gnmnd  that  he  had  no 
^.      lo  consent  orepprow,  nidess  the  divTob- 
^"Wffs^inriitht application  to  him  for  the  pvrpose, 
™:  "      instance,  they  dediaed  doing.  By 
^  w.  4,  c.  clisY.  (local  and  persotuU,  public }, 
^^•test  of  the  poor  of  the  parish  of  St. 
^^VMoft™,  ^^^,ich  iirt  above  the  ban»  In  the 
]g  *  Hiiilitsx.  an  l  thu  parish  of  St.  Geofge  the 
W  •t!!*/^   '  '        oTWBowand  direetDTS>  to 
wnk^  !rs;  and,  by  sect.  10,  the 

^a^™***'  ;  .  lands  and  bnUdiBM,  "and 
kwfiiiir*  ano  fi.^  ^,|,|  ^,.,.jm^ts  raisMl,  colXscted,  or 
UhrZ^^- autiioiHy  of  this  act,"  and  all 
SSL  for  the  nie  of  the  poor,  are  vested 

J^%!™??     ^'^«r*     *h«  tf<n«  being. 

^  -rr?  ^""f  -First,  by  seet.  76  of  Stat. 

V  '''.   the         "  -  -  -  - 


nS^^  wmpiete,  &c,  shall  be  paid  any 
Sr"*S"*^,*'  '  ihe  keeper  Of  the  steoid  parish 
JJ^«  WJier  ianre  engine,  which  shall  be  next 
a  wch  order  and  so  complete,  to  hdp  to 
socb  fire,  sjiall  be  paid  any  ram  not 
ill:  ■  ^"  paynient  to  be  made  by 
itoB  of  each  pmsh,  or  by  the  oveneen 
h^j-  sudi  precinct  or  place  not  having 
.  ****        ™V  *>•)»  'rtiese  any 

ftR  Ml  bmw,  attd,  ea  dcMt  of  paymem 
lteal,seAtmnl AiU  Wlevkd  and  Moomd  from 
wmtM^miiniiaM  nd  oremoTs  Tespeetivaly,  by 
MmmAskdthe  goods  and  obattels  of  eveiysnch 
itonhsM*ji  bI  owwsr,"  &c    By  aaot  77  it  is 
yraeiM,  tkfvneh  ttward  shall  be  piid  to  any 
^lii  it  J-  ij  tlx  »anh  warden  or  overseer,  vrith* 
•vt  the  appnM«  "Ad  direction  of  the  aUerman  of 
^  wi  'skooD  neli  psridi,  precinct,  er  ^ace  is 
^itesteT    ^      Mppens  within  the  city  of  Lon- 
te; "  w  vii^t     >ppiebation  and  consent  of  one 
«  ■«  3*i?  of  the  peace  in  and  for  the 

"  M  county  of  Surrey,  or  li- 

1*^™*"*  •"'e  my  happen,  (as  the  case  may 
*V»  .  ""^  parish,  precinct,  or  place 
^mmikiaffUB,"  Ac.  The  dmses  lelatiDg  to 
ftfcsftrirfilitiet  bfgia  with  sect.  74,  which  requires 
■""yi""  '■'I  oraseem,  at  the  ohoge  of  their 
■mtfifiaha,  to  piaoe  fire-eeeks  In  the  water- 

MMfieipfagotd  ordwalaige  engine, and  also 
'■■'(tti^  to  throw  vp  w«t«-  tax  tSie  wctingnidiing 
/in  2!raee(.  flO,  the  vestry  of  any  panA,  if  it 
SMmitstetswy,  in  respect  of  the  largeness  tluereof, 
kknaon  tfau  eoe  great  engine  or  lund>engine,  is 
t*  povide  two  or  more  great  engines  or 
W^psw  at  the  psnsh  charge ;  and  the  same  en- 
t^mii  W  aader  the  like  regulations  and  enooorage* 
■Ma  Ike  ether  «gine  w  engines,  directed  to  be 
PViiU   the  act,  are  under.  B;^  sect.  82,  the  waters 
MMm  hy  and  bcfanging  to  insnrancw  effiees  aie, 
■Mif  thitr  gMte  ildU  nd  the  gieate  litlp 


which  they  give  at  MMvA^iM  41m  M«rte 
pressed.  The  InferMMS  Hw  pw  slsjuis  ig  thrt 
the  remrd  ^ven  by  aset.ilV'Was  only  intended  for  the 
persons  hsvinp  diai)|e  vff^  parish  engines — not  those 
«nployed  by  msnmnce  companies.  Srcondly,  the  77th 
section  b  not  eompnisory  upon  the  maeistrBte.  The 
amount  must  first  be  assessed  by  the  cnurchwardsni 
oroverssers;  ths  magiltrHte  is  only  to  give  his  appro- 
bation to  the  sum  fixed  hy  tlie  church waniena  or  over- 
seers; and  if  they  refuse  to  fix  any  suui,  tin-  ri-nu'ily  \s 
against  them.  The  chunliwartleiis  or  overseers  must 
do  some  act,  otherwise  there  is  nothing  to  which  the 
magistrate  can  give  his  approbation.    Thirdly,  the 

Grishes  of  9t  Andrew,  Hattoni,«iid  atflynt  tU 
artyr,  being  united,  the  Anwhwirdenrw  tfi  1 1  fimx 
ought  not  to  be  called  opon  to  pay  that  smn :  tkqr 
hare  no  means  of  leimlmnlDg  themselves  if  they  wn 
ordered  to  pay  it.  Th»  ipsititn,  who  is  the  pr^cr 
party  to  be  summoned  belH»-<tt>  laagistrste,  will  ansa 
in  all  caaas  where  there  are  guardians  of  the  poor, 
[GoUri^,  J^By  sect.  81  of  stat.  14  Geo.  3,  c.  78,  the 
churchwardens  and  overseerB  of  the  several  ptirishes  are 
empowered  to  make  a  ^cial  rate,  wit) i  the  ron^tnt  of 
the  majority  of  the  panshioners,  in  order  to  raiw  money 
to  defray  the  cfaar^  of  provi.ting  and  nmintnining  the 
enginee  and  other  mplenicntt^,  and  the  jiayment  of  the 
rewards  and  grataittes  directed  hy  tiie  act.  The  10th 
section  of  stat.  6  Geo.  4,  c.  clxxv,  only  veste  the  mtaa 
raised  wider  that  scft  in  tha^tfMMtt  «Mi  itmfi^mm 
the  nntted  partsheB.! 

ami  HfMktMmt  cootnb— The  magistmt* 
shmld  egmciBe  Ms  judgment,  not  only  as  to  whetliet 
the  psoiy  was  entitled  to  any  reward,  hut  also  as  to  the 
amountofit.  It  cawrot  have  been  intendi'd  to  leav« 
tlie  discretion  in  the  parish  officers ;  Iw  sect.  76  of  stat. 
14  Geo.  8,0.  7B,  the  sum  is  to  be  levied  by  diHtrcssupon 
their  goods.  [Co^dge,  J.— What  is  the  ohjection  to 
making  an  application  gainst  the  churchwardens  ?  If 
the  cborcbwwdou  had  named  it  niisiht  he  that  the 
magiBtntemigIrtsay,"Ni>,  J  will  approve  l/i.^.;"  hut  can 
heluKiate  an  order  fw  pH\ ment  nf  any  sura?  Wight- 
«Mn,  J.— Suppose  the  applicant  had  called  upon  ^ 
magistnie  to  give  his  wpruhation  tot  the  whole  mm  of 
aOr.?]  He  is  entitled  to  that  MM, if  th»magistratC| 
upon  hearin*  the  ease,  approves  U.  The  magistiaM 
may  be  put  m  motion  by  the  engine-keeper  or  by  tat 
dinrehwaidana. 

Lord  DmrVAK,  C.  J.— Upon  consideration,  after  hav* 
ing  thought  diferently  in  the  first  instance,  I  am  now 
of  opiaioii  that  ^e  magistrate  was  hound  to  exercise  his 
own  Judgment  in  the  natter,  and  he  might  give  the 
whole  or  part  of  the  reward  chunied  hy  tlie  npjtlicant. 

CoLKHinVE,  J.*— I  entirely  Jifiree  with  niy  LtiI  upon 
the  general  point  raised  ft'r  our  tU-eision.  the  scope  of 
the  act  is,  that  the  persons  wlio  come  with  the  first, 
second,  end  third  cngue  are  absolute]^-  to  have  some 
leward ;  and,  by  sect.  7^,  the  party  entitled  is  to  apply^ 
in  the  first  instance,  to  the  parish  officers  for  payroent 
of  it.  Then  the  Bot,oontemptating  that  th^  might  h« 
diqMCSd  to  pay  too  hugely,  by  sect.  77«inimn>afth* 
rate-payers  or  the  parish,  reqnifea4ha-«anotion  of  a  luak 
deni  magiatnte  to  the  payment.  The  partieego  befaM 
the  inagMrate,aiid  tile  applicant  proves  his  right  to  th« 
reward.  If  the  pariah  efRcere  refuse  to  fix  any  sum, 
ihe  magistrate  nay  fSmn  his  own  ovUiion  as  to  1^ 
ammint,  and  the  applicant  k  cntHM  to  an^idsrte 
payinent  of  it. 

WlOMTIlA*,  J.— The  dilticDlty  iiroRc  fpmi  tliL-  (looM 
which  the  magistrate  entt  rlaiiu  il  whether  it  was  n^ 
neceasary,  in  order  to  give  him  jurisdiction,  that  UW 
ohurdiratdens  should  originnte  and  set  in  motion  W 
discretion.  But  that  is  a  mistake.  By  the  ««Mna  « 
sect.  76  of  stat.  14  Geo.  3,  c.  70,  the  person  who  hiiBM 
the  sseond  engine  is  watitled  tn  some  reward,  not  ta  Iw 
*  Psttesen,  J.,  wsa  stlhe  Bittinjs  at  GuUdbsIL 
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fixed  in  certain  by  the  chnrohwardeiu  or  the  applicant 
himself.  The  only  question  before  the  magistrate  is, 
how  mnch,  not  exceediiw  20«. ;  and,  prima  facie,  the 
M^licant  has  as  much  right  to  name  Uis  amount  of  his 
elaim,  in  the  first  instance,  as  the  churchwardens  to  fix 
the  sum  tfae^  offer  to  pay.  The  magistrate  is  to  give 
his  approbation  and  consent  upon  the  motion  of  either, 
and  the  sum  which  he  spptont  is  to  be  paid  alwdntely. 
— Rule  abtolvU. 

COUBT  OF  COUUON  FLEAS^Hiubt  Tbbk. 
Gbll  v.  BuKABSB^^JSm.  13. 
Pkading—DOt—Pka  tmawaring  Damagu. 
In  Dtblt  a  PUa  of  Paymtnt  pUadei  t»  a  CamU  it  toitH- 
dered  to  be  pleaded  at  m  Jnnowr,  as  wdl  to  that  Part 
of  the  Damaget  in  Ike  DedartOion  appUcMe  to  the 
DeUnUm  ef  the  Debt  metOhned  tn  tJuu  Comt,  at  to 
the  Debt  itself  in  that  Count. 

A,  W,  Hoggine  moved  for  a  rale  to  shew  cause  why 
an  order  of  Maule,  J.,  setting  aside  far  irregularity  a 
judgment  signed  by  the  plaintiff,  should  not  be  set 
ande.  The  declaration  was  in  debt  upon  a  bill  of  ex- 
change, with  counts  for  money  lent  and  upon  an  ac- 
count stated.  The  defendant  pleaded,  first,  as  to  the 
snm  of  lOv.,  parcel  of  the  money  in  the  fiiBt  count  of 
the  declaration  mentioned,  and  also  the  sum  of  Vie., 
parcel  of  the  monies  in  the  last  count  of  the  declaration 
mentioned,  that  the  Hdd  aeoonnt  in  the  said  last  oount 
mentioned.  w>  ftr  as  the  same  relates  to  the  said  sum  of 
lOi.,  parcel  &c.,  in  the  sud  last  ooont  mentioned,  was 
had  and  stated  of  and  concerning  the  nid  sum  of  lOt., 
parcel  &c,  in  the  said  first  count  mentioned,  and  not 
otherwise;  and  that  the  s^d  sum  of  lOt^  parcel  &c., 
in  the  said  first  count  mentioned,  is  one  ana  Uie  same, 
and  not  other  or  different  from  the  said  sum  of  lOw., 
parcel  &c.,  in  the  said  last  count  mentioned ;  and,  fur- 
ther, that,  after  the  aocming  of  the  causes  of  action  in 
the  declaration  mentioned,  so  far  as  the  same  relate  to 
the  said  sums  of  money  in  the  introductory  part  of  this 
plea  mentioned,  and  before  the  commencement  of  this 
Buit,  to  wit,  on  &C.,  he,  the  defendant,  paid  to  the 
pUdntiff,  who  then  aocepted  and  received  w  and  from 
the  defendant  a  km  sum  of  money,  to  wit,  Vit^  in 
full  Batisftotion  and  diaohaige  of  tlw  said  anms  of 
mone^  in  tlu  introductory  pan  of  the  plea  mentioned. 
Verification.  Secondly,  as  to  the  residne  of  the  sidd 
first  and  last  counts,  the  defendant  says,  the  plaintiff 
ought  not  further  to  muntain  his  action  in  respect 
thereof,  because  he,  the  defendant,  after  the  commence- 
ment of  this  salt,  to  wit,  on  &c.,  paid  to  the  plaintiff, 
who  then  accepted  and  received  of  and  from  the  de- 
fendant a  large  snm  of  money,  to  wit,  SO^,  in  foil 
satisfaction  and  discharge  of  the  causes  of  action  in  the 
introdnctory  part  of  this  plea  mentioned.  Verification, 
and  prayer  of  judgment,  if  the  plaintiff  ought  further 
to  maintain  his  aforesud  action  thereof  against  him. 
And,  thirdly,  as  to  the  second  count  of  the  sud  declar- 
ation, Berer  mdebted.  The  plaiBtiff  treated  the  second 
plea  as  no  ansvo:  to  the  damages,  and  ri^ed  judgment 
accordingly  for  aneh  damages,  which  judgment  was 
afterwards  set  aside  fat  irrcfolarity  bv  the  order  of 
Blaule,  S.  The  questi<n  is,  whether  tne  second  plea 
does  answer  the  damages  for  tiie  detention  of  the  debt, 
or  is  only,  on  the  contrary,  an  answer  to  the  residue  of 
the  debts  in  the  first  and  last  counts  of  the  declaration. 
It  is  submitted,  that  the  plea,  being  pleaded,  as  it  pro- 
fesses to  be,  "  to  the  residue  of  the  said  first  and  last 
counts,**  is  pleaded  onl^  to  the  reridue  of  the  debts  in 
those  counts,  whereas  it  ought  to  have  been  pleaded 
not  only  to  such  residue,  but  also  to  the  damages  in 
respect  thereof.  (Lowe  r.  Steely  16  Mee.  &  W.  380; 
Benry  t.  .SbW,  8  Hee.  &  W.  228),  yimde^  J.— For- 
merly, **connt"  meant  ererytlung  that  the  counter 
stated  in  making  his  claim.]  In  lYitUm  v.Sarrin^^ 


(16  Hee.  &  W.eiHt  was  held,  that  a  plea  of 

in  satisbction  of  aUtlie  causes  of  action  in  UwMn 
tion  mentioned  was  an  answer  to  the  danusntiini 
as  to  the  debt;  but  that  was  by  reason  of  itsM 
pleaded  to  the  eautet  of  action ;  and  it  would  ban  be 
otherwise  had  it  been  pleaded  only  to  the  debt  Hd 
the  plea,  being  pleaded  onl  v  to  the  further  mainttotai] 
admits  that  there  was  a  debt  and  dam^^attketil 
the  action  was  brought,  and  only  riiews  snfate^unl 
a  payment  of  the  debt.  (Corhett  r.  SiriiJmrne,  9  Adi 
&  Ell.  673,  and  WheOer  v.  Senior ^  9DowlF.C.27< 

Wilde,  G.  J. — It  seems  to  me  that  this  jiigm 
was  irregularly  signed.  The  damages  at  the  otd  < 
the  dedwation  are  sappoaed  to  attach  to  tomtttus^! 
some  other  part  of  the  declaration,  because,  the  aetui 
being  in  debt,  the  dedaretion  contains  nothing  in  tj 
way  of  damages,  except  by  re£BTring  to  tbe  serd 
matters  in  the  prerious  counts.  The  plaintiff  btg^ 
his  declaration  by  complaining  that  a  certun  dtbl 
due  to  him  from  the  defendant;  and  he  seta  oil (i 
several  causes  of  complaint  in  respect  of  nb.iA  tlu 
debt  is  due,  and  then  concludes  nis  -dedanCin  1 
alleging,  that,  by  reason  of  the  detention  of  the  i^ 
debt,  the  plaintiff  has  incnrred  damage.  Now,  to  n 
is  that  damage  to  be  referred  bat  to  tin  nutttn 
complaint  previously  set  forth  ?  If  the  dtmi^  wu 
be  severed,  and  applied  to  the  several  caoiesof  M 
plaint  stated  in  the  declaration,  it  is  pUn  thit  I 
effect  of  the  declaration  would  be  to  read  h  moeh 
the  damage  into  the  sevoial  oounts,  ledeado  siii^ 
singnlia,  as  might  be  applicable.  Then  the  qwAi 
is,  whether  the  plea,  which  professes  to  somr  H 
residue  of  the  first  and  last  counts,  ansvetB  tU  t^ 
matter  which  substantially  is  in  those  oooati.  ix 
the  plea  answer  the  damage t  It  seems  to  mm 
it  does  answer  the  damage,  which  must  betimi 
form  part  of  those  counts.  The  introdactoi;  {sn  i 
the  declaration,  which  complains  of  the  det«itioit 
the  debt,  overrides  the  whole  declaration ;  and  it  seen 
therefore,  to  me,  that  the  plea  answers  the  danuge' 
the  first  and  second  counts;  and  that  tfaejudgnel 
therefore,  was  irregularly  signed. 

Maom,  J.— Formeriy,  a  count  meant » 
now  it  meana  something  that  wonld  make  a  dcelmw 
if  it  stood  alone.  The  daman  at  tiie  end  of  the  d 
claimtiou  U  paxoal  of  each  ^  the  psrticnlu  cosa 
and  is,  I  tiunk,  answered  by  tiiis  plea.  The  e« 
which  have  been  cited  are  where  the  Isneoage  oi  i 
plea  was  such  as  excluded  the  damages,  by  r«»Mi| 
the  plea  being  pleaded  to  parcel  of  the  debt  only,  ■ 
are,  therefore,  distingnishable  from  the  prHe^. 

Cbbsswbll  and  Wiluahs,  JJ.,  cwwu™-"'* 
r^fiited* 

APPEAL  TO  COURT  OF  COMMON 
UNDER  REGISTRATION  OFVOTEESAtI 

(Borotigk  o/Lahcastm). 
HuBmcB,  Appellaat,  and  Domr,  Be«poiid«(> 

IVeemtm  Beeeiving  pandAU  BeU^-lS^  ^ 
Ptufment  of  Poor-rate.  , 
A  Freeman  is  not  disqvalijted  firm  eotuu  iyi^  ^ 
Section  of  the  Refortn  Act,  (2  n^Hi- 
having  received  parochial  Jielisf,  beca*t«  «  *"  j 
etensed  hg  the  Justices,  vnder  the  H 
*.  11,  fiom  Pt^mmt  of  the  Poor-rate,  an  aeetm 
hit  Inabilitg  through  Poter^  topofit^ 
ThU  was  an  appeia  from  the  decision  oJ«»  *2 
Barrister  for  the  borough  of  Lancaster.  TM 
of  facU  was  as  follows :— Thomas  BaWeltf, 
objected  to  as  not  being  entitied  to  btTfi  n» 
retained  on  tiie  list  of  freemen  entitied  to  ^ 
said  borongh,  was  the  oceupier  of  « 
bonraghfUd  was  rated  to  the  poor  in  n****^ 
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■  IB  September,  I&47>  in  tht  sum  of  12f. 

»T«r  paid,  and,  on  the  2l8t  March, 
ri^riTr  ^  coMent  of  the  oveween,  was  doly 
♦Jrr  -J  ^  coDpetent  jiuticcs  from  the  payment 
oa aoeonnt  of  hu  poTerty.   It  waa  aigued, 
«&W  njaotHitiUed  to  be  registered,  because 
J**vT^  the  OMian^   of  the  2  Wm.4,  c.46, 
^wwitwdTe  calendai  months  next  previous  to 
411;  W  receiyed  parochial  relief  or  other 
^t^b;  (ta  lav  of  Parliament,  diaqoalified 
^.™wig.  The  RoTising  Barrister,  however, 
w  Mme  npoQ     ]^  subject  to  the  opinion 
ut  CoMt  of  Common  Pleas.   Several  other 
cnwiidited  with  the  principal  one. 
5^.1?^  ftt  tfee  »pellant.— It  is  submitted, 
r'^awtlwidiionoftha  Revising  Barrister 
In  conequnce  of  the  rate  having  been 
•U  LTl'^  ^  extent  of  12«.,  became  due  firom 
^-JVV«,I«ri)hoicai.  The  question  was  raised, 
IJV™^  in  Sfww  T.  £miu,  (2  Burr.  1152^  as 
-Jt;^  •P«Mit«,when  aasesMd,  is  suoh  a  debt 
«f«t<(rf  the  deceased  in  the  hands  of 
i«Ue;  and  in  2  Williams  on  Executors, 
it  is  stated  to  have 
■^'rJwi'lMmcLMsets  are  liable  for  a  poor- 
lAwitai  i^."*'  °°         l'«  for  such  rate,  an- 
IlU  -  ^.P^Tided  by  the  stat  43  Eliz.  c.  2, 

Sb  hsM^  rJjJ^^^H  that  it  does,  notvrithatand- 
2^!^TTf*^  Then  the  voter  in  this  case  has 
£  t&0^%!^.'^fi«°'  P*7i^*  of  the  nte, 
~  fcr  ^    '70.         ^Mch  makes  It 

«  Uttooffh  poverty,  of  the  party  rated  to 

.  «*ik^  k         payment  of  such  rate,  and  to 
iWkif ,    V  "^^^^  ttierefrom."   The  effect  of 
.SL        '^'^J^^  Toter  fh>m  the  poor-rate,  in 
"  £^      paid  the  rate  and  afterwards 
.tt  back  from  the  Parish.   What,  then,  is  that 
'^J^^,.'^*  within  the  meaning  of 
tttStt^^  of  the  Refonn  Act,  (2  WiU.  4,  c  4fi)t 
^'^t  no  P««(»n  shaU  be  entiUed 
to  teqpAnd  m  «nyyear  as  a  voter  in  the  election 
■•■aBbacrnHmbets  to  serve  in  any  future  Par- 
1nat,faair  a%  or  Iwrongh,  who  shaD,  within 
Mifiilaitt  nwDtte         pnvioiu  to  the  last  day 
rfMim«&^«BiWe  ncdved  paroefaial  relief  or 
aft«  ■has'^t/^y  tlu  law  of  Pariiamttit,  now 
gnasriftrfaoa  vH^  ui  the  election  of  members  to 
mm  m  Pdnment.    The  receipt  of  parochial  relief 
M  Bade  a  fstiiwiacatioii^  because  the  voter  was, 
ftMAVapom^i  ^  utdenendent  and  able  to  choose 
«  ^MfK  aeffiMi  01  Farhament.   (Reefers  ou  Eleo- 
ttansT^td^P-^)'  ^d  tiie  same  prmci^le  applies 
w1«  &pa>^  ^       relieved  from  paying  on  ac- 
caoteftDiiieTfitr. 

jQ^kii,  Serjt^  contn^The  voter  was  entitled  to 
T«(s  Si  a  fnemU)  ud  his  right  to  vote  does  not  depend 
mcahiilnKn^totbepoor;  so  that  he  is  eotiUed 
^^ToU  thooghht  has  not  paid  the  rate.  The  efl^tof  a 
0a  bong  aaaei  from  paying  by  the  jostices,  under 
tUGco.&e.I7(i^htopuee  a  penon  In  the  same 
^la  uaiwom  have  been  if  not  rated  at  all; 
'  it  Mnm  tb0  justices  to  order  the  name  of  such 
I  to  U  itnefc  oat  bom  the  rate.  This  is  not, 
a  memiig  parochial  rdief.  [MaiUet  J. — Is  it 
fm  hJooi  relief?  There  can  be  no  doubt 
fttiBB  m  '"'t  receiring  parochial  relief  merely 
^mmkn  accwd  from  paying  rates,  any  more 
1^1  MM  eoald  be  said  to  receive  money  from  a 
l^lJ^he  declined  to  give  him  anything.  For 
gSnit  ippM'ed,  the  present  voter  might  be  a  per- 
nti  thm  the  overseers  would  be  bound  to  refuse 
jM  ne  bong  unable  to  pay,  then,  is  v«ry  difie- 
n^im  ba«  ntttled  to  parochial  xeliefTj  Tes; 


and  In  3X«  ColdkmUr  tern,  (1  Peoh.  Reg.  Cas.  fi07),  a 
dmilar  deei^on  upon  that  point  was  come  to. 

^iMf  Serjt.,  in  reply,  contended,  that  the  effect  <d 
the  excuse  was  to  throw  the  debt  u|K>n  the  parish  by 
which  the  voter  received  a  relief,  which  it  was  intended 
by  Uie  Reform  Act  should  operate  as  a  disqualification, 
and  that  the  effect  of  the  excuse  was  not,  as  had  been 
uiged  on  the  other  sid^  to  put  the  voter  in  the  ntoa* 
tion  he  would  have  beoi  if  nu  name  had  never  been 
on  the  rate. 

CoLTiUN,  J.— I  think  that,  prim&  &oie,  the  voter  is 
to  be  considered  as  entitled  to  have  his  vote,  unless 
something  was  shewn  as  amounting  to  a  disqualifica- 
tion. The  burden  of  shewing  that  disqualification  lies 
on  the  party  olnecting.  What  is  here  relied  on  as  a 
disqualification  is  tiie  naving  received  parochial  relief: 
but  tile  words  of  the  Reform  Act  are  not  to  be  stndnea 
andnst  the  franchise  because  the  exercise  of  the  fran- 
chise is  rather  to  be  fiivoured  than  the  contrary.  There 
appears  to  me  to  be  a  verv  substantial  diflmmee  be- 
tween a  man*s  receiving  relief  from  other  persons  and 
his  being  excused  from  contributing  to  the  relief  of 
others.  I,  therefore,  think,  that,  upon  the  fiuts  of  the 
case,  the  party  is  entitied  to  his  vote,  and  that  the  de- 
cision of  tne  Revising  Bar^ter  should  be  affirmed. 

Mjlulb,  J.— I  suggested  the  reason  of  my  opiidon  In 
the  course  of  the  argument. 


COURT  OF  EXCHEQUER. 
SITTINGS  IN  BANC  AFTER  HILARY  TERM. 
Cooper  e.  Tbb  Norfolk  RAii.wjLr  CoMPAnr.— JU.  14. 
BaUwojf  Comanw—Ltrndt  Clautea  ChutoUiaHoit  Act, 

8  Vict.  0. 18— OwyAoW. 
WTiere  Cowhold  L(md  u  taim  a  RaUwmf  Company 
under  the  Land$  CUmee  Ootuolidatum  Aetf  8  Via. 
e.  18,  the  Stewca^  of  the  Mattor  u  boitnd  to  mrol  the 
Conwmnoe  required  ijf  that  Statute^  on  Payment  of 
auek  Feet  onfy  aa  would  be  due  to  him  on  a  Surrender 
o/  the  Land  to  the  Use  of  a  Purchaser,  and  has  not 
amjf  Claim  for  the  Fee  due  on  Admittance  alto. 
This  was  an  action  by  thephuntiff,  as  steward  of  the 
courts  of  the  manor  of  Old  Hall  and  Syrricks  in  East 
Dereham  together  n^th  Yazham  in  the  oonnty  of  Nor- 
folk, to  recover  202.  Cor  free  due  on  the  inndment  of 
oertun  conveyances  made  to  tiie  Company  of  eertun 
oopyhold  tenements  parcel  of  the  manor,  and  which  were 
entered  in  its  rolls  by  the  pluntiff  as  such  steward  &o., 
for  the  defendants  and  at  thur  request.  The  defendants 
pleaded  nanqoam  indebitatus;  and  issue  having  been 
joined,  a  special  case  was  stated  for  the  opinion  of  the 
Court:  in  which  it  appeared  that  bv  a  statute  passed 
in  1846  to  empower  the  Norfolk  Railway  Cfmipauy  to 
mdce  a  railway  communication  between  the  Derenam 
branch  of  their  line  and  the  towns  of  Wdls  and  Blako- 
ney  in  the  county  of  Norfolk,  it  was  enacted  that  the 
Lands  Clauses  Consolidation  Act,  184fi,  should  be  read 
and  construed  as  fbrming  part  of  that  act  That  the 
land  in  qnestion  was  copyhold  land  and  transfBrable 
to  pnrebasns  by  surrenaer  and  admittanoe  aocording 
to  the  custom  of  the  manor:  and  that  cm  every  snofi 
transfar  there  were  doe  and  of  right  payable  to  tha 
steward  certain  fees,  namely  102.  for  the  surrender  and 
a  like  sum  on  the  aamittance.  The  defendants  as  pro- 
moters <rf  the  nulway  required  the  land  in  question  for 
the  purposes  of  the  railway,  and  agreed  for  the  purchase 
of  it  with  a  party  who  was  seised  in  fee  at  the  will 
of  tiie  lord  according  to  the  custom  of  the  manor; 
and  who  conveyed  the  same  to  them  by  deed-poll  on 
the  22nd  January,  1847.  The  defendants  then  applied 
to  the  plaintiff  to  enter  that  conveyance  on  the  rolls  of 
the  manor  according  to  the  statute :  whidi  the  plaintiff 
zefkmd  to  do  unless  on  payment «  tlH  flano  ftei  as  ha 
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vmtld  be  eatMMl'  to  xeoeire  mpoB  a  traute  of  the  pro- 
perty by  lamnider  and  adHiittwioe.  The  defeitdanto 
denM  that  he  waa  entitled  to  any  greater  faea  Hun 
thoee  that  would  have  been  payable  ia  reepect  of  a  sur- 
TSttder  without  admittance ;  and  thia  action  waa  brought 
to  determine  the  queaUon  whethw  he  was  entitled  to 
receive  20/.  or  only  10/.,  in  respect  of  the  inrolment  of 
that  eonveyanea.  This  qteoial  oaae  waa  argned  during 
the  term,  before  Pollock,  C.  B.,  Parke^  Aldenon,  and 
Piatt,  BB. 

B.  ffill,  far  the  plaintiff.— This  oaae  xaiaea  a  ^neatlon 
of  importance  to  r^lway  emnpaniea  and  stewards  of 
manora.  By  the  96th  seetion  of  the  Landt  Claasea 
Gonaolidation  Act,  8  Viet.  e.  18,  *<feroonsolidaUng  into 
Wit  act  certain  piioTivioBS  asnallr  inserted  In  aota  aa- 
thorising  the  taking  of  lands  for  undertdtlng*  cf  a 
public  nature,"  It  ia  enacted,  that  "every  ooaveyanee 
to  the  promoters  of  the  nndertakiag  of  any  lands  which 
shall  be  of  copyhold  or  csstomary  tenure,  or  of  the 
nature  thereof,  shall  be  entered  on  the  rails  of  the  manor 
of  which  the  same  shall  be  held  or  parcel ;  and  on  pay- 
ment to  the  steward  of  ench  manor  of  such  feea  as 
would  be  due  to  him  on  Uie  sotrender  of  the  same  lands 
to  the  use  of  apurchaser  thereof  he  shall  make  such 
iorolment;  ana  ererr  such  oonveyanoe  when  ao  Inrol- 
led,  shall  have  the  like  effisot  In  reapeel  of  aueh  eopy- 
hold  or  customary  lands  as  if  tha  aame  had  been  of 
fieehold  tennra,  nemtheleBa  nntU  aneh  lands  ahall  hare 
been  enfhmchised  bv  vicbw  of  the  powers  hereinafter 
contained  they  ahall  cratinue  subject  to  the  same  fines, 
rents,  heriots,  and  services  as  were  theretofore  paya- 
ble and  of  tight  aeeuataned:"  and  the  punt  ta  whe- 
tbar  the  words  "  <m  payment  to  the  »t«ward  of  such 
nunor  of  such  fees  as  would  be  due  to  him  on  Iht 
surrender  of  the  same  lands  to  the  use  a  purchaser 
thereof,"  are  ta  be  construed  strictly  or  liberally. 
A  liberal  construction  oiight  to  be  adopted,  and  in- 
rtead  of  taking  the  words  surrender"  and  **  on"  in  a 
literal  eeose  the  clauaa  should  be  read  as  if  it  were 
**  consequent  on  such,  surrender,"  The  seisin  of  a  pur- 
chaser IB  not  completed  by  surrender  alone;  and  the 
L^;islatur«  could  not  have  intended  such  injoaUce  to 
the  stewarda  of  manott  as  to  take  awa^  their  feea  for 
•dnrittanQe  In  aU  oopyboM  landa  re^oired  by  n^way 
eompaniea.  Theos  ase  no  nmtive  words  here,  and  the 
Itext  section  (the  96th)  raqaum  parties  wh*  take  eopy- 
hold  lands  under  tiliia  act  to  anfranchtoe  them  in  we 
nsaal  way. 

Untkantf  contra. — It  Is  a  mle  that  the  worda  of  a 
atatote  are  to  reodve  tike  natund  meaning  wl^cfa  they 
luiTe  in  common  pariaatoe,  nnleas  there  fs  something  in 
Hie  context  to  shew  that  they  were  used  In  a  different 
nnae:  ( Jfo/Am  t.  Jfty,  13  Hee.  ft  W.  6U;  Bteke  t, 
&mi^k  2  Mae.  ft  W«  l^L  BnvrendOT  and  sidmiMwioe 
are  different  things:  (9  Black.  Cbra.  3M;  Co-  Copyh. 
a.  88).  Thna  a  anrroider  to  th«  one  of  &  will  ia  not  u) 
admittuice;  nor  is  the  sooeptaiuia  of  a  aurrender  ap  ad- 
vrfttaneeofapenoAwho  eemeabiaapttrehaaar^  aiid  If 
fat  aneh  a  ease  the  pwehaaer  weca  to  eommlt  treaaoB  It 
would  work  no  fomitnn  of  the  land.  Neither  lord  not 
steward  can,  ezeept  by  special  custom,  compel  a  vw- 
cenderee  to  be  a^ltted,  and  eenaec[uentty  they  can 
have  no  remedy  for  their  rights  on  admittance  until 
he  dirs  and  proclamation  is  made  fbr  hb  heir;  (3 
Hod.  SS8).  Now  the  Slsk  section  of  this  statute  re- 
quires the  conveyance  of  lands  to  companies  like  the 
preser-t  to  be  in  a  certain  form,  operating  both  as  a  sur- 
xende  and  admittance ;  and  the  Legislatare  to  Avoid 
fnjastice  to  the  steward  expressly  gives  him  as  eorapen- 
eation  the  fieea  payable  on  surrender  and  nothing  more. 
Jt  is  complnined  of  as  a  hardship  that  he  is  not  to  have 
also  the  fee  on  an  admittance ;  but  it  most  be  r«mem- 
bered  that  he  has  no  vested  right,  and  holds  at  the  will 
of  the  lord.  If  therefore  the  plaintiff  dabn  by  force 
of  a  custom,  Uie  anawer  la  that  thb  ia  a  puliameat- 


aiy,  not  a  evutomary  cwnwyanoo;  and  If  b 
en  a  ooantum  memit  the  Conrt  cannot  aayte  tb 
sumnder-ftw  of  lOl.  la  not  anffidenl  eompemti«4 
reg^starioga  short  document.  Indeed  itbagiiiiitt 
steward  to  get  the  eurrmder-fee  at  moe  from  tht  Om 
pany  without  waiting  many  yeats  for  the  eliUM«Pl 
and  an  admittance-lbe.  THe  <aled  Emu  t,  VtM 
16  Uw  Joum.,  N.  S.,  Exoh.,  165.]  I 

BiU^  Id  reply. — Admlttliw  the  mle  ndatin  to 
eonstruation  of  statutes  which  has  been  refmcd 
thM  an  admittanee  and  aiurender  are  disdad 
tills  act  does  not  a^y  that  tiie  mode  of  en^ 
which  H  ffiToa  aluUl  operate  as  a  eomadtvalthK 
tance,  boui  of  nhleh  by  the  ordiom^rulw  oflnrtt 
neeeonaiy  to  paas  copyhold  estate.  The  parriuMra^ 
htAiD%  eompetlable  to  come  in  Is  Immaterial,  fir  A 
stetnud'a  nght  to  his  fee  la  only  deferred  until  he  4ll 
{P^loek^  C.  B.— Taklog  a  large  view  of  tbe  qgaM 
may  not  the  L^:lriatnre  hare  eon^dertd  tfiat  dak 
eorporation  of  such  a  great  number  ef  eonptufit 
out  of  the  ordinary  eourae  of  human  traassctiH^tf 
would  give  rise  to  aw^y  traiufm  of  copyhold  prt^ 
which  otherwise  would  not  have  taken  plaee;  w  ft 
as  en  the  whole  the  8tewM<de  of  manors  would  In  ba 
fited  by  the  inereaaed  nnmber  of  these  eenve^ 
aoma  general  amuigemeat  ooght  to  be  made  ramdl 
^elr  fbea  on  them  i  emeeisllv  as  It  ia  noteriow  oil « 
uaonnt  <rf  the  ftea  for  aocs  Uke  theoe  k  net  «l 
would  be  reeovered  on  a  (inaBtuni  memitt]  Then 
nothing  on  the  faoe  tsS  the  eaaa  to  shew  that  tbe  aoak 
of  oonveyancea  of  oopyfaalds  iritUn  this  mtxai  wiU  t 
raereased.  CW,  oh  w 

The  judgnent  of  the  Conrt  was  now  deliTend  bf 

pAaKSf  B.~The  question  in  this  ease 
eenstruotioQ  of  the  stat.  8  Viet,  e.1^  a.W^wUB|ai 
are  to  construe  in  the  usaal  way.  . 

According  to  the  ordhuur  meaning  of  the  woni  m 
the  steward  was  bound  to  wol  this  pMiUmentBTtM 
veyanca  on  payment  of  su«h  fees  as  would  bedwi 
him  m  tJu  tHrremhr  of  the  Utpda  to  ths  •>*'f^ 
chaser— he  would  not  have  any  claim  Ibr  tfca  *•  * 
admittance  aloo ;  for  Aat  is  a  diffiBvent  fe*. 

If  tfau  eomtmetkm  ean  be  sbewntokeatRriu^ 
wltii  the  IntentioBof  the  Uglal•tar^to  ^«>^ 
from  other  parts  of  the  aet,  or  would  l«d  to 
mani^  lttjuBtie^  we  might  aee  if  the  laepMr  «  " 
act  eouW  be  oonatnied  so  as  to  avoid  thoee  rmm.  J 
first  view  it  would  aeom  that  as  the  Legidetore jn 
bably  meant  no  one  to  be  a  loter  br  P'^^lLfl! 
to  these  eempanies.  It  would  be  vnjfuA  to,(K>^^ 
steward  for  one  (be,  to  perftmn  an  art  •q"'™™^  j 
surrender  and  admission,  which  if  tiie  itatots  hant^ 
ptwsed,  would  have  entitled  him  to  two.  B"*"!^ 
slderation,  it  will  be  found  that  there  is 
thb  enactment.  There  are  two  reasens  ^'TlJ^'JJ 
vision  may  be  deemed  a  perfectly  Mr  ene.  J^^a. 
eauae  theX^^ature  may  have  ce*"'^'™  we 
aet  had  qever  passed,  the  atewafd  weaH 
foe  at  all.  and  ^dea  that  the  passing  <^^tiie  art  «« 
eanaa  an  fttoreaaeof  hla  bttaiiuas,  w«eh  w<nM 
penaato  for  the  amallei  foe;  and  aaaeendrMHiiBi^ 
the  efl^t  oP  the  parliamentHTOenTeyaaee  is  to  P"^ 
purchaaen  the  Company  enhataiHWIy  in»J|^ 
condition  than  If  they  had  heen  man  iww'wj""^^ 
the  next  eUuuo  in  the  statute  eompela  tiiem  to  e"™ 
ebiee  the  copyhold,  and  »  avrrendenMS,  they 
doubt  have  <ftne  that  without  admittance «  (  f 
^//«.lJafl.&W.611).  ji.i«ttoprt 

These  reasons  appear  to  us  unMy  vLi^jIbii 
vent  ua  from  interpreting  the  worda  t"*  T^mMB 
in  any  other  sense,  than  aeoording  to  P"  ft 
Ing  of  the  worda.  We  have  not  the  l*»*JXirbi 
holding  that  the  Legislature  did  not  meaneiac«7 
it  has  B^d.--Ju<l7aieiiCaceer^ii^. 
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I««  Uswuii  atd  CxKPBKLU  The  Chakckl- 
W»  ««  DiJCBT  or  CowiwALi,  and  Tas  Jroox  op 

^^^^ 


_  J  ifiiiwiiiiiii  or  Sal0  ^  Slama^  dfiuted 
%«i  JMiiM<  toy  ^tiC,  3  4  4  e.  73, 


f^maii^AtfimmattfAa  Aet^  tmd  wko  diad 

mmtaUaaaUitoaiiopau  Rdoi  EsUUa. 
*  to  dutiiyKM  6««MW  (A«  6W«  o/  a  C<m»tr- 
'i^vjAgnmmtMSaie^  amd  a  Ommr- 

m  tit  Fmdoi\  amd  wkiek  €utB  m  a 

wtiMarf  « twrnr  ^  >^  Of 

VbniaiffMilnatmdeental  oidanoflhe 
Qitrt  OMttT  of  Jttnaia,  mftda  in  ft  aUM  of  Aw- 

'  4ni^r^wliit^Mwaoie  owner  m&eumple  of 

:  iljlfcn  I  ,  alhd  BtSagtm  and  Tem  Nora,  in 

;  WWof  MiBika,»BdbiiQff  ako  the  vole  owner  of 
'  Mm  tlMnoft,  Mdi  Ml  will,  daM  13th  June, 
5i<*^  attorted  by  two  witntMs 

Jl^anA  thwby,  «ftg  inuiag  and  bequeathing  all 
".  ViM  «ii  uiiiiiiaal  pnpntr  to  hU  executon,  upon 
Iftki*  Muafla- Qulioned,  aod  direoting  the 
tt     delita;  ud  after  bequeathing  all  his 
&e«uitoRoMnna  Bieh&rda  and  her 
CMotte,  Jeninis  and  EmM 
Bitinl  dttldna  by  ha>,  he  pioeeedad:— 
I  9*^  den^  iBd  bgqveath,  ahare  and  shan 
Ktthuds  andher  taat  ohlldnn 
H^tmed.  together  with  aU  my  natural 
,  **  « (olw,  the  ehildren  of  Roianns 
afcM^iindy,  Whiteand  Edward 

(IW^^),  aU  uy  right,  title,  and  claim 
■"■^■•k  IS  may  be  awarded  to  ma  ae  my 
„      of  tti»e|iaBrtiwi  fimd,  f<»  the  emandpatioa 

J'  ^fci^  ^yy^/b^Mig  te  me  and  be  liyiog  on  the 
ffl  the  meent  year  of  our  Lord 
lic(|M&thisg  certain  other  chattels, 
.  ■**^"~'G»«idariaK  the  greet  change  that  is 

*  W*?r*>*'**  in  the  ttatmra  and  quality  of  pian- 
'*  S^^f^f^f' ^"Jth  the  late  meaenree  adopted  by 

•••jIfimfnMot  to wda  tha  Weet  India  oolo* 
ffopv  hereby  to  aathozim  and  empower 
Wnaafter  named  to  claim  and  raoelTo, 
mikMiiti  aj  Mtate^  loeh  oompenaation  a»  may 

 ■"■yportiao  m  the  oompensation  fund  lor 

j/,"yt'nit of  Kwh  alaTea  as  may  belong  to  me 
MkfrikoD  tbe  lit  day  of  August,  in  the  present 
T^^futi ;  and  after  that  period  to  exercise  their 
fMjJWltat  tad  diseretiui,  whether  to  oontimie  the 
MBWsaof  tiM  catate  uader  the  iamu  of  the  appran- 
k -fP^TiiantOr  whether  to  sell  the  term  of  eervice 
5  ggltfcowiiiyapprantieae,  together  with  the  landa, 
^KMKk,  na  all  other  aKnirtenaaces,  for  the 
that  CO  be  cot  br  the  aame/'   And  he 
J         W.Linwood,  J.Brjdoo,  and  C.Andenon, 

•  WurfUaviU.  1h»  tcitfttor  di«d  en tha  13th 


Ju]jr»  183A.  Bhiydon  and  AjiitiwMn  «loi«  proved  tb» 

wiU;  they,  in  their  cbaiaeter  of  evaentor^  ohmrtly' 
afierwards  produced  before  the  valuatora  appoiotMl; 
under  the  Act  for  the  AboUtum  of  Slavery  toe  ^v«k 
who  bad  belonged  to  the  sud  Jauee  Cl^ton  Whtte. 
their  number  being  172»  on  the  1st  AiUEOst,  183i;  ana 
they  dbo.  sAhjaexecuien,  prefonred  before  the  *"-*Tnt 
commiaaionere  of  compensation  in  the  acud  island  « 
claim  for  the  compensation  m<mey  payable  in  reapeet  of 
the  said  172  alare^  hot  did  not  proceed  further  witk 
thmi  mii  ohun^  nor  pnaemUe  the  same  to  adjudioation 
befon  the  ohiaf  oommimionsr.  Aoeording  to  the  law  of 
Jam^Cft»alaTe»wweofthanatowe  of  real  property;  and 
at  the  date  of  his  will  and  of  lUs  death  reel  property 
could  only  be  devised  by  a  wiU  attested  by  three  wit- 
nesses. Notwithstanding  the  ineuffioieiiey  of  the  will 
to  pus  finehold  luds  by  davias^  Brydon  amd  Andersen 
very  iOMt  after  the  dewi  of  the  testator  entered  upm 
and  took  possesion  of  the  sud  taetator's  two  plant*-. 
tioas»  called  Burlington  and  Tern  Nova.  After  this 
entry,  and  on  the  12tb  Jannary,  1806,  they  filed  a  biU 
in  the  Court  of  Chancery  of  Januuca  ^tuuat  the  appel- 
lant^ (the  l^atees  of  the  compensation- money),  tha 
Attorney-General,  (on  a  suggeetion  that  the  testator 
died  without  an  heir>,  a  party  claiming  a«  heir  of  the 
testator  to  be  eotitlea  to  the  cwnpenaatjon-money,  and 
agunst  others  claiming  to  be  entitled  to  the  plantationi 
b^  gift  from  that  heir;  and  prying  thatall  the  parUat 
might  interplead,  that  Ukwr  rights  to  the  monev  and 
the  real  estates  might  be  decided  bv  the  Court,  ana  that 
the  executors  might  be  indemai£ea  and  paid  tneir  coats. 
By  the  Slave  Emancipation  Act,  3  &  4  Will.  4,  o.  7S^ 
s.  12,  it  was,  amongat  other  thlng^  enacted  as  follows: 
— "  That  all  and  every  the  persona  who,  on  the  1st  day 
of  August,  1831,  should  be  htdden  in  slavery  witbi* 
an^  British  colony,  sliall,  upon  and  from  and  after  tha 
said  let  day  of  August,  1834,  beoome  and  be,  to  all  in- 
tents and  purpoaee,  free  and  discharged  of  and  from  aU 
manner  of  slavery,  aod  shall  be  absolutely  and  for  ever 
manumitted."  And  after  reoiting  that  it  was  necessary 
that  provision  ahould  be  made  for  the  aHwrtionment 
amongst  proprietors  of  the  alaTea  to  be  manumitted  by 
virtue  of  this  act  in  each  of  the  aaid  colonies  respeeUv*, 
ly,  of  that  part  of  the  compensation  fund  thereby  pro- 
vided, wluch  should  be  assigned  to  each  of  the  respeo- 
tive  colonies,  it  was  further  enacted,  (sect.  47),  **  that 
the  commissifmers  thereby  appointed  should,  amon^ 
other  thioga,  inquire  and  coaaider  of  the  principles  ao- 
eording to  wliich  the  compensation  to  be  allotted  in  re- 
apeet of  any  slave  or  body  of  slaves^  ought,  according 
to  the  rules  oflawand  equity,  to  be  distributed  amongst 
persons  who,  as  owners  or  creditors,  le^teea  or  annu  i- 
tants, may  have  any  j<Hnt  or  oonunon  interest  in  auoh 
slave  or  slavey  or  may  be  entiitled  to,  or  interested  in, 
such  slave  or  slaves,  either  in  povMaion,  remainder, 
reversion,  or  expectancy ;  and  the  aaid  oonmiauouMi 
shall  also  prooeed  to  inquire  and  oonsider  of  the  prind- 
ples  upon  which,  and  tW  manner  In  whioh,  provision 
nught  be  most  effeotnaUy  made  for  the  protection  of 
Bay  interest  in  any  such  compenaatioD-mouey  which 
may  belong  to,  ox  be  vested  in,  any  married  women,  in- 
fanta, louaties,  or  persons  of  insane  or  unsound  mind, 
or  persons  beyond  the  seas,  or  labouring  under  any 
other  legal  or  natural  disability  or  incapacity,  aod  ao- 
eording to  what  rules,  and  in  what  manner,  and  uadier 
what  authority,  truateea  should,  when  necessary,  be 
pointed  for  the  safe  custody,  for  the  benefit  of  any  person 
or  persons,  of  any  such  compen8ation-fund,or  of  any  part 
thereof,  and  for  regulating  the  duties  of  such  trustee^ 
and  providing  them  with  a  £ur  and  reasonable  indem- 
nity; and  the  aaid  oMunisaionerB  shall  also  inquire 
anaoonNdoT  upon  what  principles,  according  to  the 
established  rules  of  law  and  equity  in  wmtlar  cases,  the 
secoession  to  «ndi  fiinds  shall  he  xagulatad  npon  the 
dMAb  of  vaj  pmoa  tolitled  tbnetfk «  wb^  mf  4f« 
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inteatate.  And  the  lud  oommurionfln  ehall,  and  they 
an  also  authorised  and  xoqnired  to  coander  of  anpr 
other  question  which  it  may  be  necessary  to  inTssti- 
gate,  in  order  to  establish  jost  and  e<^uitable  rules  for  the 
apportionment  of  sneh  compensation-money  amongst 
the  persons  seised  of  or  entitled  to,  or  having  any  mort- 
gage, charge,  incumbrance,  judgment,  or  lien  upon,  or 
any  claim  to,  or  right  or  interest  in,  any  siaTe  or 
daTes  M  to  be  mannmittad  as  afbreaaid,  at  tne  time  of 
moh  thdr  manumlndon;  and  haring  made  all  sndi 
inqniiics,  and  haring  taken  all  sneh  matteta  and  tbinm 
ai  aforesdd  into  thw  oondderation,  the  said  com  m  18- 
sioners  shall,  and  they  are  hereby  required  to  proceed 
to  draw  up  and  frame  all  such  general  mles^  regard 
being  had  to  the  laws  and  usages  in  force  in  each 
colony  respecUTely,  as  to  them  may  seem  best  adapted 
in  each  colony  respecUvelv  for  securing  the  just  and 
equitable  distribution  of  tne  said  funds  amongst  or  for 
the  benefit  of  such  sereral  persons  as  aforesaid,  and  fbr 
the  protection  of  such  funds,  and  for  the  appointment 
and  indemnification  of  such  trustees  as  aforesaid.*'  Un- 
der the  authority  of  the  above  acL  the  end  commis- 
sioners issued  oertun  rules,  which  were  afterwards 
confirmed  by  his  late  Majesty  In  coimdL  on  the  10th 
Hareh,  183S;  among  whiwi  nilea  were  the  fiDUowing: 
—First,  that  the  party  w  partiea  who  ahali  be  m 
possession  as  owner  or  owners  of  any  ilare  or  alaTes, 
and  shall  appear  as  such  by  the  latest  returns  made 
in  the  office  of  the  registrar  of  slaves,  under  the  re- 
gistry acts  in  the  re8|mrtive  colonies,  shall  be  deemed, 
primfc  facie,  the  rightful  owner  or  owners  thereof  re- 
spectively, and  prim&  facie  entitled  to  the  compensa- 
titm-monies  to  be  awarded  in  respect  thereof." 

Secondly,  "that,  in  respect  to  all  persons  who,  as 
owners  or  creditors,  I^teee,  or  annuitants,  may  have 
any  joint  or  common  mterest  in  any  dave  or  slaves,  or 
may  be  entitled  to  or  interested  in  any  slave  or  slaves, 
dther  in  possession,  remainder,  reversion,  or  expect- 
ancy, ibo  oompensation-monieB  to  be  awarded  in  re- 
ipeet  of  such  slave  or  slaves  shall  be  deemed  to  be  of 
the  same  nature,  and  impressed  with  the  same  char- 
acter for  all  purposM  whatsoever,  so  far  as  the  same 
can  be  so  taken  and  applied,  as  the  slave  or  slaves  in 
respect  of  whom  such  monies  shall  be  allotted,  and 
Bhdil  be  subject  to  the  same  rules  of  distribution,  and 
to  the  same  chanes  and  liabilities,  as  the  same  ri&ve  or 
slaves  respectively  would  have  been  subject  to,  siUcord- 
ing  to  the  several  estates  and  interest  of  the  parties 
entitled  thereto,  and  ^preeably  to  the  law  and  usages 
of  the  particular  colony  in  which  such  slave  or  slaves 
mrv  be  registered  or  settled.** 

Thirdly,  **  that  the  compensation-monies  to  beaward- 
ed  hi  respect  of  any  dave  or  slaves,  subject  to  any  tmsU 
or  powers  whatsoever,  shall  be  subject  to  the  same  tmsts 
or  powers  in  all  respects  as  the  same  alave  or  slaves 
were  subject  to.** 

Fifthly,  '*  that  tn  case  of  the  death  of  any  person  enti- 
tled to  Buch  compensation-monies  who  may  die  intes- 
tate before  the  award  of  such  compensation,  the  sac- 
cession  to  such  monies  shall  be  the  same  as  the  succession 
to  the  interest  in  the  slave  or  slaves  in  respect  of  whom 
the  compensation  shall  be  allotted,  accordmg  to  the  law 
of  the  particular  colony  in  which  such  slave  or  slaves 
were  registered  or  settled.'* 

The  dsim  to  the  compensation-money  was  not  pro- 
secuted before  the  commissioner;  but  ^e  above-men- 
titmed  suit  having  been  commenced,  tihe  compensa- 
tion-money, amounting  to  3242^  7s.  3^,  was  paid  in 
to  the  Reeeiver-G«ienl  of  the  island,  to  the  credit 
of  the  cause.  Upon  the  eaose  coming  on  before  the 
Yice-Cliancellor  of  Jamaica,  on  the  6th  September, 
184!^  his  Honor  decreed,  *'that  the  compensation- 
money  which  had  been  awarded,  under  the  Act  for 
the  Abolition  of  Slavery,  to  be  paid  in  ren>eGt  of 
173  slaves,  whereof  James  Clayton  White,  Esq.,  de- 


ceased, had  been  m&aed  and  poaaessed  ssnle  udibK 
lute  owner  in  fee  dmple,  did  not  fbm  ^  of  tfai 
personal  estate  of  the  sua  James  Clayton  Wlut^lni 
that  such  compensation-money  partook  of  the  mtDtc  a 
real  property,  to  the  same  extent  as  the  sUtk  \ 
lieu  of  whom  it  had  been  substitute;  snd  that  tli 
said  compensation-money  did  not  pais  under  tbtlu 
will  and  testament  of  the  sdd  Junes  Cltfton  VliUi 
by  leaaon  that  sneh  will  was  notexecotel  uditlatt 
in  the  wesence  of  three  witnesses,  as  leqaind  by^ 
law  of  Jamaica,  for  the  paaring  of  real  estate  k  mm 
anoe  by  devise  at  the  time  of  the  making  udpoblM 
ing  of  the  sud  will ;  and  it  wn  farther  ordecd,  thi 
the  costs  of  all  parties  to  that  cause  should  bet^bi 
the  Receiver-Guieral  of  the  said  island,  out  of  Uk 
compensation-fund  then  in  hu  handi^  sndidiidlii 
been  paid  into  the  said  court  to  the  credit  of  tl 
cause."  The  cause  was  reheard,  before  his  Hoii«,c 
the  27th  and  28th  Jannaiy,  1846,  and,  by  hit  otda 
that  date,  his  Honor  ordered  and  decree^  "  tbsl,  ins 
much  as  slaves  would  not  have  passed  bytbenQi 
the  said  James  Clayton  Whit^  so  neitner  M'^ 
compensation-fund,  substituted  m  lieu  of  then;  s 
hadid  thexoby  confirm  the  said  order  of  S^ttemba ft 
1843."  From  these  two  ordars  the  l^teei  cf  I 
compensation-money  appealed. 

Ren/nails f  in  support  of  the  appeal. — The  Act  of  \ 
numisdon,  (3  &  4  Will.  4,  c.  73),  which  nceiredl 
royal  assent  on  the  28th  August,  183%  dedirestl 
from  and  after  the  1st  August,  1834,  the  bIstm  sluU 
emancipated,  and  that  the  owners,  instead  of  beiiif  t 
titled  to  them  as  slaves,  shall  from  that  time  be  entitl' 
to  money,  as  compensation.  Were  not  slares,  i 
moment  of  the  passing  of  this  act,  impressed  with  t 
nature  of  money,  instead  of  that  of  im  estate?  h 
not  exactly  like  ^e  case  of  the  owner  of  sn  estite  m 
tracting  to  sell  it;  in  which  case,  it  is  mB  Mttlo 
Uiat,  aom  that  moment,  althon^  the  deed  d  conrr 
aace  is  not  to  be  executed  unUI  a  fotnre  time,  the  Tt 
dor  is  not  entitled  to  tiie  estate,  but  only  to  the  moot 
or  may  not  this  case  be  likened  to  the  esse  of  damif 
done  to  real  esUte?  The  Vice-ChanceliorofEn^lM 
in  a  case  of  Parkin  v.  Blagrone,  (16th  July,  l^l  ° 
reported),  took  this  view  of  the  statute.  [LoraM 
(2afe,  M.  R.— It  is  true,  that  money  recowed  iai^ 
of  damage  done  to  real  estate  is  by  the  law  of  Enps 
to  be  considered  personal  estate.  (Ab6&v.0ut|°pi 
343).   Lord  Ocw^W.— But  mone^  given  fortbesUj 

is  not  to  be  considered  compensation  for  ^^J^*^ 
as  snbstitationary  to  the  slaves.  T'l^CXsMMwr^ 
Dudi^  of  OomwttlL~U  the  effect  of  the  statote  to  U 
awayftom  the  slaves  altogether  the  chsrseter  of  ji 
estatel  It  reserves  to  the  owners  the  rightof 
service  for  six  yean.  Can  that  right  be  dupwd 
otherwise  than  as  before?  CompSBBStion  forlaadtai 
under  a  rulway  act  ia  certainly  money,  not  wid, 
there  be  no  specialty.]  The  10th  section  of  tbe  < 
provides  for  the  transmismon  or  conveyance  of  the  t 
vices  of  the  labourers.  The  47th  clause  of  tbe ' 
might  throw  some  doubt  upon  my  aigamenti  '■'^ 
clause  evidently  contemplates  a  case  of  ^^^^^^iTt 
in  which  case  the  commissioners  were  to  . 
law  of  the  colony,  for  the  purpose  of  deciding  »» ' 
rights  of  those  owners  as  between  themselTM:  *"* 
does  not  apply  where  the  property 
owner  in  ree  simple ;  in  which  case  the  srt  ■ff* 
party  is  to  take  the  mon^.  Intbmit,tbat,mtAcp 
sent  case,  there  was  an  instantaneous  eonvemon.  Jj^' 
I  submit  that  this  suit  of  Smfon  v.  The  ^^^Jj  t 
neni/  was  a  most  improperly  framed  suit,  J^ij 
compensation-money  should  not  have  been  aecre*" 
bear  any  part  of  the  costs.  , 

JamM  Parker  and  L.  OHver,  for  the  reBponitm 
We  submit,  that  neither  the  slaves,  nor  the  comFj 
tion-money  for  them,  formed  part  of  tbe  penow 
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«r  fktaUtor,  mi  wdd  not  be  derised  bj  4  will  on- 
■y«ifad  by  ftra  witMMM.  The  other  lide  most  carry 
wrairranoitto  tiusextMit,  that,  if  the  testator  had 
vitlimit  I  will,  hii  idiniiustrator  would  hare  lieen 
jpmitt  to  the  sUtcs  md  the  eompensation-moiiey. 
«  tiu  cue  of  a  railway  company  taking  land 
tUBT  eonpnlmypowen,  up  to  the  moment  of 


>)n^ijn^ tlw  penonal  xwreseiitatiTe £«  no 
m^aii  This  tonu upon  the  distinction  between 
Tanetnd  ud  i  eompalsoTy  purchase  under  the 
ntr «{ the  LegiaUtnte.   In  the  former  inatance, 
^  iwa  nimdiate  eooTeision  npmi  the  principle  of 
^P»pWiitaticm to bowfit  the  penonal repreaenta- 
^ywipMttlK  interestoof  the  heir-at-law;  hot,  in 
^^"*t|J     then  cm  be  no  snch  implied  intention. 

no  ease  in  a  court  of  equity  where 
>*M  ge«Md,  thit,  in  eases  of  compulsory  sales,  the 
f      wa  ewiTttted  against  the  will  of  Uie 
[At  pMNDfr  oftkt  hmJ^  of  Comv>aU.—ln 
•■■thoe  ii  1  compulsory  conreision.]  We 
.  gL-"]"!-^'"  tbe  owner  live  to  the 

^"y™"  .tb"  ewrtract,  by  the  payment  of  the 
cowemon:  but.  If  he  die  before 
Z^?T7^M  into  eonrt,  the  heir^t-Iaw  takes  the 
~»w«od  by  the  tUtntory  obligation.  TTke 
^Gwiiicwfi.— But  here  the  Lo- 
be Tory  act  of  Parliament ;  it 
t  on  one  side.^   We  submit, 
-J  entitled  to  the  compensation- 
~  ™«t  «  the  person  who,  on  the  1st 
'^2*^^     in  poesession  of  the  slaves. 
aZ.  !S!t?  ^  granted  the  slaves  to  another 
.-.^  *5"      no  doobt  the  alienee  would  be 
*««mpen8ation-money.  TheMth 
^ILT^    1     '""'teat  the  period  of  manumis- 
to  anertab  the  parties  who  should  be 
"MfcihettwipoBation-money;  but,  as  thead- 
■«iiiij|«wM  not  be  the  party  to  be  entiUed  to  the 
«nj^rtfcDow8  that  4e  administrator  couM  not  be 
•WW  U  thimoDey.  The  rules  which  were  compUed 
^UeeonusMMn are,  by  the  C3rd  section  of  the 
^■^."^"^Widity  as  the  act  itself;  and  wo 
■"■"Mottte  MBond  rule  is  conclusive,  as  ffhewing 
•  i  entitled  to  the 

niurt  be  entitled  to  the  com- 
Onr  case  is  stronger  than  the  case 


.  ,•  ^     ■■  — ""wt  mTO  uciuiv  Mia  Jiob  August, 

uiiH^^" 


-  .   I^jf^  oiteriam,  otherwise  then  wonld  be 
"■"■f^uyof  a  peiBon  having  a  sum  of  money, 
•mM,     ditd  witlldnt  a  will,  would  go  to  his  heir- 
JJJT'jK  If  with  s  wiU,  to  his  executor.   [On  the 
f**  7*  w  Court  will  not  imply  a  conversion,  in 
Mpajwyaaka,  in  the  absence  of  something 
•  ■w  «fi  an  intent,  they  referred  to  TU  MidUtm 
Oma  Salmi  Gompamyr.  WeMcomb,  (2  Railw.  Cae. 
^ ) ;  Bar.  Tie Cemmkiionert  under  the  London  Dock 
f*,{'ilEmt,4T!);  Kmgr.  The  Witham  Namgotion 
(3  B.  &  Aid.  464).    And  they  submitted, 
irmmttaUi  will,  this  intention  could  not  be 


^^bteffy^nkntAtoZmudm  v.  liraMr,  (12 

IMft— Tbx  Chahcbllob  om  thb  Ducht  of 
wTiudeliraed  the  judermoitof  their  Lordships,— 
niiii  julnt  in  this  case  is  a  men  qnestion  of  law. 
nt  ttttor  made  a  will  in  Jane,  1834,  and  died  before 
183i  He  was  the  imner  of  plantations  and 
^kJunikt;  and, by  his  will,  purported  to  be* 
fMt  da  moaqr  to  be  awarded  to  him  under  the 


SlaveEmanelpation Aetin&vourofthe^pellants.  He 
q^inted  the  plaintifia  in  the  originid  suit  bis  execntoi% 
and  anthorised  them  to  get  in  the  fund  in  question. 
His  will  was  attested  by  only  two  witnesses,  and  the 
question  is,  whether  it  was  sufficient  to  pass  this  por- 
tion of  hia  property.  The  Court  below  has  deadad 
that  it  was  not,  holding,  that  the  money  mnst  be  am- 
ndered  as  real  estate.  Against  this  decision  the  present 
q^peal  is  brought.  The  Slave  Emancipation  Act  was 
passed  In  August,  183S,  Fravioualy  to  that  act,  davea 
m  Janudea  could  only  be  directly  deviaed  as  real  estate. 
The  act  provides,  that,  on  the  Isl  August,  1834,  slaTeiy 
shall  cease  within  the  dominions  of  uie  Crowiu  and  aU 
persons  then  slaves,  with  some  exceptiMH^  shall  become 
apprentices  to  their  form»  masten;  that  such  appnn- 
tiecship  shall  continue  for  a  limited  period,  after  whieh 
they  shall  be  absolutely  free ;  and,  in  order  to  compoi- 
sate  the  owners  for  the  services  of  these  slaves,  ot  which 
they  will  thus  be  deprived,  a  sum  of  20,000,00(M.  is 
provided  bv  Parliament,  which  the  act  directs  to  be 
apporUonea  amongst  the  colonies  in  which  then  an 
slaves,  and  afterwards  to  be  eubdivided  amongat  the 
slave-owners  in  each  colony,  according  to  the  number 
and  wder  of  thmriiaTee.  What,  then,  was  the  intensfc 
of  the  testator  in  this  case  in  his  alares  at  the  time 
what  he  made  hb  willl  He  had  a  ^it  to  thdr  aer- 
Ticcs  as  slaves  till  the  1st  Aogust^  18M;  he  had  aiiriit 
to  their  services  as  apurentlces  for  a  limited  puiod 
afterwards;  and  he  had  a  right  to  lecnve  a  ram  of 
mtmey,  to  be  afterwards  ascertained,  as  acompntaation 
for  the  loss  of  that  portbn  of  the  services  of  his  slavea 
which  was  taken  from  him  by  the  Legislatnra.  The 
Legislature,  from  the  date  of  Uie  act,  became  the  por- 
chaiMr  of  the  slaves  as  from  the  1st  August,  1834,  sub* 
ject  only  to  the  right  of  apprenticeship  reserved  for  a 
certain  period  to  the  owner.  Treating  the  slaves  as 
real  estate,  the  Legislatnn  became  the  purchaser  of  it 
as  from  the  Ist  August,  183^  giving  a  Umited  interest 
in  it  for  a  tenn  of  yean  to  the  rendor.  Kow,  if  this 
sale  had  been  made  by  the  owner  by  volnntary  «greo- 
ment.  If  he  had  agreed  in  August,  18S3,  by  avalidoon- 
tract,  to  sell  his  slaves  aa  from  the  1st  August,  1834, 
for  a  sum  of  money,  reserving  to  himself  a  partiad  right 
over  them  for  the  apprenticeship  period,  it  is  quite 
clear  that  the  money  to  be  received  from  the  sale 
wovld  have  been  personal  estate,  and  might  at  any 
Ume  after  the  date  of  the  contract  have  been  disposed 
of  aa  such  by  will.  It  is  extremely  difficult  to  under- 
stand upon  what  principle  a  disUnotion  can  in  this  re- 
spect be  made  between  aconveraion  effected  by  a  v<dui« 
tary  agreement  for  sale  and  a  conversion  effected  by  a 
sale  which  the  Lefpalatnn  has  rendered  compulsory  on 
the  vendor,  and  which,  as  for  aa  rmrds  a  cMiveyanee 
of  the  vendor's  interest,  it  haa^  in  etnet,  completed  by 
the  operation  of  Uie  act  itself.  A  case  befwe  the  Vke* 
Chancellor  of  England  was  nforred  to,  which  was  rap-* 
posed  to  &T0ur  tins  distinction,  when  money  pud  under 
a  railway  act,  for  the  purchase  of  the  real  estate  taken 
under  the  powers  of  the  act,  was  luld  to  be  real  and  not 
personal  property  of  the  owner.  But,  on  referring  to 
the  particulars  of  that  case,  it  really  supports  no  rach 
distmction;  for  the  owner  in  that  ease  was  a  lunatic 
incapable  of  conveying,  and  the  money  had  been  paid 
into  court  under  a  clause  in  the  act,  which  provided, 
that  in  such  cases  it  should  be  laid  out  in  land^  or  ap' 
plied  in  paj/ment  o/ehargtt  upon  land.  Upon  the  general 
principle,  that,  unless  then  be  sune  provisions  in  Uie 
act  to  a  contrvy  effect,  this  money  must  be  oonsideRd 
as  penonal  esta^  of  the  testator,  we  can  entertun  no 
doobt.  There  may,  however,  be  special  proTUona  In 
the  act,  by  means  of  whieh,  either  by  expreaa  deelam- 
tion,  or  in  some  other  mode,  the  charMter  of  real  eatate 
may  be  so  impressed  upon  this  money  as  to  exclude 
the  operation  of  an  unattested  will.  Now,  it  is  not 
oontended  that  then  is  any  expiesa  declaiatim  in  the 
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■  Met  tbtlmt«ffiMt;  ImtltbBttd,  Itiat,  Dor  the  parpoee 
^ttf  idiMril>vtliig  fte  cm  1 1  wiimtioii  ftnd,  ccvtehi  coiimts- 
-  -rfofem  wre  to  be  appevnted,  with  paver  to  make  rales 
nspectii^  the  dispositicB  of  the  fond;  that  the  n- 
tliority  given  hy  the  act  would  enahle  t^iem  to  declare 
that  tne  money  shoald  bear  the  oharacter  of  real  estate, 
wad  that  did  in  fact  make  sach  rales,  and  did 
■tbereby  pronde  that  in  each  colony  Ibe  money  riionld 
be  Impressed  wHh  t^e  same  character  and  go  in  the 
flUne  manner  as  the  slaves  for  which  it  was  anbstitnted ; 
and  that  these  mleB  having  beett  approved  of  by  Uie 
King  in  council,  have,  wnder  the  provirions  of  this 
•tatnte,  tiie  fiwee  of  an  act  of  Porlinnent.  Now,  tiieoe 
nJes  wore  notmadeUlUSSS,  beftire  which  tfim  the  tert»- 
tor  in  this  came  bad  died.  If  liie  act  itwif  ooMtitnted 
this  money  personal  estate,  the  tight  to  it  had  vested 
before  the  mles  were  made  In  ^e  exeontors,  and,  with 
thefa*  assent,  (if  they  had  assented  to  the  legacy),  in  Ae 
specific  legi^ees.  No  donht  the  act  may  be  so  worded 
that  the  Tight  may  hare  vested  enbject  only  to  ^e 
nJee  to  be  afterwards  made  by  the  cunmisrionen,  and 
liable,  at  their  pleoevre,  to  be  devested.  Bat  it  woald 
OBftainly  reqnire  very  clear  and  precise  words  to  pro- 
duce that  efin»t.  The  rales  relied  on  are  the  second 
and  the  fifth.  The  second  rale  Is  in  these  words.  [See 
«nte.3  The  words,  no  doabt,  are  very  large;  out, 
as  they  are  made  under  the  power  of  the  act,  and 
■to  provide  for  oaaes  mentloiied  in  the  act,  we  most 
loe«  to  tiie  act  itself  In  ordor  to  oonstnie  them.  On 
doing  this,  we  find  a  very  Important  construction 
given  to  the  rale,  liking  the  rale  alone,  it  miriit, 
no  dovht,  bear  the  constraction  given  to  it  by  Mr. 
Puker,  and  ai>|dy  to  the  case  of  a  single  absehite 
owner  in  possession  of  slaves;  and  if  It  were  so  read,  it 
would  be  diffioolt  to  exclude  the  effect  which  we  give 
to  the  sabseqaent  rule,  and  by  which  the  money  is  im- 
pressed, to  all  intents  and  parnoses,  wHh  the  same  cha- 
ncter  as,  by  the  law  of  the  colony,  would  belong  to  the 
daves.  Even,  however,  if  the  rule  stood  alone,  the  more 
natural  intoptetation  of  the  clause  would  be,  taking  all 
the  pro  visions  into  considcmtion,  that  it  was  intended  to 
mmde  fiirthe  case  where  the  interest  in  the  daves  was 
mvided  imongst  different  peieons,  who,  as  owners  or  ere- 
4ftei^  legatees  or  annoituits,  might  have  interests  in 
IposaessioD,  or  who,  as  tenants  fin- life  or  in  tail,  in  re- 
mainder or  reversion,  might  have  interests  in  succesnon. 
But  when  we  refer  to  the  act  itself  and  to  the  47th  sec- 
tion, which  mecifieethe  caee  which  this  rale  is  intended 
toneet,  all  doubt  upon  this  point  is  removed;  for  it 
Waots,  that '*  the  commissioners  diall  consider  the  rules 
which  the  oempensation-^money  ought  to  be  distri- 
bnted  amongst  the  persons  who,  as  owners,  creditors," 
md  BO  on,  might  be  entitled  to,  or  interested  in,  the 
fcad.  It  is  clear,  therefore,  that  the  L^riatore  in- 
tended to  provide  fbr  a  case  of  distribution  amongst  dif- 
iarmt  persons  having  different  interests,  in  various 
obaiaoters,  in  tiie  money,  with  respect  to  whom  some 
Mgnlations  b^  the-commissiwaera  might  he  very  neces- 
■uy,  and  not  in  the  case  of  an  absolute  owner  of  unen- 
cmnbered  ikvea,  as  to  vrtiom  no  such  provisions  could 
he  required.  There  cannot  be  reasonably  imputed  to 
the  lic^slatare  or  to  the  commisnoners  an  intention 
tiiat  an  absolute  owner,  until  an  award  was  actually 
BMde  ip  his  fiivour,  should  have  no  power  of  dealing 
loitti  his  interest  with  this  money  except  as  real  estate, 
afaoold  not  dispose  of  it  except  by  lease  and  release,  or 
ootdiothermodeof  conveyance  as  was  necessary  in  respect 
of  alave^  and  with  the  same  formalities  as  to  r^stra- 
ilaves;  and  yet,  if  the  rule  is  to  have  this  con- 
rtrnetion  with  respect  to  testamentary  dispositions,  it 
hmM  have  the  same  elket  with  reroeet  to  acts  inter 
Vivos.  For  theae  reasons,  we  are  of  0|rfni(Hi  that  the 
olaue  in  onestion,  extensive  as  the  languMO  certainly 
lib  oamiot  be  properly  applied  to  the  caselteforein.  We 
«nM,tlmi,tothelUthnde.  Now,towlmtevtr  earn  that 


Ttile  may  apply.  It  tlemlj'  h  wnflaai  t»  mm  «f 
tai^;  wsdjiBUmeh  ae  weanoF  oiilidMtlut,yfll 
act,  we  money  wn  petMOol  estate^  and  tW  'im 
nothing  ia  tYtt  rales  to  alter,  in  tine  iBBtoM^iUii 
ractw,  the  will  wonld  clearly  be  opetatire,  aid 
dauae  could  have  no  appKealien.  If  vebsd  eaocli 
different  conclusion  upon  the  oonatraotion  of Oodt^ 
it  wonld  have  been  Beoeasary  to  inquire  ivbrtka  tk 
could  have  taken  effect  hi  this  particolar  tise.  H 
are  to  be  valid,  so  fiu-  aa  they  are  not  repognt  M 
law  of  the  eolony  ia  whic£  they  are  to  opente. : 
would,  perhaps,  be  difficult  to  hold,  that  i  nl^  nH 
not  only  required  tiie  attestathmof  time  vMmmD 
wtn  ^mpo^ng  <3i money,  hat  deftated  an  triaat* 
vionaly  created  hy  neh  vriU,  waa  not  r^QgMai  til 
law  of  Jamaica.  We  think,  therefore,  tint  tW  Ca 
below  hae  come  to  an  emneons  condiiaioB  «pa  1 
main  point  in  the  came,  and  that  the  deem  in 
spe«t  must  be  reversed.  Bot  a  tctt  importartdi 
deration  renHunsas  to  the  mode  in  which  jutkeW 
done  to  the  appellaats.  The  suit  Itself,  sod 
ceedings  which  have  taken  place  in  it,  are  of  a  tojiI 
gnlar  character.  The  teatator's  will  beinjf  hepai 
as  to  real  estate,  his  plantatkms  In  Jamaica  daw 
upon  his  heiMt-law.  The  executors  and  ivnm 
his  will  had  no  right  to  them,  legal  er  eqiiiUMe. 
the  compensation-money  was  real  estate,  &7  M 
title  at  all  to  interfiwe  with  it.  If  it  were  penuMd 
tate,  they  were  bevnd  to  riafan  it  for  the  k^ten. 
the  executors  had  a  rigbt  to  Tcceivc  It,  tbrnn 
qvestion  for  whom  Uiey  held  it;  nobody  hit  Im  { 
pellants,  as  against  the  exeentars,  had  any 
clidm.  As  between  the  heir  on ^e one hsad,  tai\ 
execatora  on  the  other,  tJie  case  wasoneof  tteiew" 
1^1  title,  to  be  disposed  of  bvthecoinmi«»OB«|i 
cordingly  a  claim  was  entered  by  the  execsim,  «* 
ing  the  compensation-money  as  personal  eetrt,  m 
counter  claim  was  entered  by  the  heir,  clamn?" 
real  estate.  In  this  manner  the  whole  n^t  to  t 
money  weald  have  been  determined  ™  V^f] 
course,  and  at  a  very  trifling  expense.  '"*|'^ 
ever,  of  permitting  the  case  to  be  thoi  dMpoeed 
the  exeentora  adopted  a  most  wrtiawAw^"" 
On  the  testator's  death  they  took 
estate,  to  which  they  had  no  titW.  Th*y  twmm 
In  possession  till  Jannary,  1836,  when 
bill  in  this  suit  against  the  appeUante,  the  itpxtt 
this  fund ;  against  the  Atlorney-Geneial,  w  »  *"g 
tion  that  the  testator  died  without  an  hefr;  a««ra 
party  claiming,  as  heir  of  the  testator,  to  ^^J^ 
the  money;  against  others  claiming,  by  gift  W"" 
heir,  to  be  entitled  to  the  plantation.  Th«  Ij 
that  all  these  parties  might  interpkad,  tnattlieir™ 
to  the  money  and  the  real  oatate  might  be  Imiwb 
the  Court,  and  that  the  executors  roiglit  be  iwra 
fied  and  be  paid  their  costs.  In  this  suit  the  «ni 
aation-money,  amounting  to  3242/.  7*.  S*- "•"'/J', 
paid  to  the  Ileceivor-General  of  the  island  on  t»i 

July,  1837.  The  present  appdlants,  by  "f 
most  reasonably  objected  to  the  whole  frtf  j^ 
record, and  aU  proceedings  in  the  snit;  sndu^ 
sisted,  that  the  right  to  the  compensatwn-flioarj 
to  have  been  decided  by  the  coramisaonen.  ^ 
absurd  suit,  as  an  interpleading  suit, 
ceived.   As  regarded  the  real  estate,  the  ■PI*"J3 
up  no  sort  of  right  to  it,  and  yet  they 
in  a  snit  to  determme  the  right  to  't» 
Attorney-General  and  the  persons  clainiilg  , 
and  the  phiintiffs,  who  colled  upon  the  parties  wm« 
plead,  had  themselves  no  right 
equitable,  but  were  in  possession  roweJyW"*^ 
As  to  the  compensation^mMiey,  if  i* 
plainttflb  had  no  right  to  it;  and  If  it  w"  >»S, 

plaintiflb  won  boond  to  reoovor  it,  « 
the  appellBBtB;  and  y«t  th^  fik  •  ' 
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tkiK  entaa  qH  timt  to  intotplead  with  p«Boos 
tkimag  adreiSMjr  both  to  thetnuiaea  aad  oestuis  qm 
teL  The  coneeqaencea  of  this  salt  hare  been  u 
■fctuiiifi  is  the  gait  itaelf  was  in^pilar.  It  appears, 
9Uif  ia  its  pngresB,  the  whole  fond,  amoanting  to 
iIm  SfKL,  together  with  the  interest  upon  it,  ex* 
I  ^bont  890^  has  been  JAid,  under  orders  of  the 
,ftidy  on  payment  of  loons  on  the  plantations, 
•bioces  to  the  sppeHanto,  bat  principally  in 
<f  nets  of  Uie  sail  of  the  varione  parties  to 
li  Some  itf  dieae  payawnts  appear  to  have 
!  b;  mim  before  the  hearing  of  the  cause, 
of  which  are  not  stated,  and  which  are 
itnect  of  sppetL  It  is  impontble  for  us  to 
mat,  with  this  port  of  the  case  by  any  aab- 
tate.  The  oaij  orders  appealed  from  are  the 
I  km  of  the  5th  September,  1B43,  and  the 
■  i^HuiK  on  the  27th  and  28th  January, 
a^rain;  the  former  decree.  The  decree,  so 
d,  ifta  dtcUring  that  the  money  is  to  be 
■  nl  MWe,  directs  the  payment  o«t  of  it  of 
^fnacaptrtiee;  with  raapect  to  paymMitB 
ikttlit  tene,  we  can  deal  with  them,  and, 
_»« Bethink  right,  order  them  to  be  re- 
'  Wt,iiinids  the  other  sama^  we  hava  no 
IltaMere.  Couidering  all  the  dxeom- 
<(  fti)  eae,  we  think  we  cannot  allow  the 
iii  [but  aoy  costs  oat  of  the  fond  in  qiies- 
M^lbt  whole,  we  think  that  the  proper 
^Ulito  merse  the  decrees  complained  of ; 
Ibt  the  compeaaation-money  in  question 
i»apRB)uleitate,  to  the  disposition  of  the 
«ill,ad  bd«^  to  the  appellants  as  ape- 
nd  th&t  the  fund  aim  remaining  in 
^ttk  paid  to  them;  and  to  dedare  that  no 
Mf  tltc  aid  decree,  to  have  been  awarded 
yfandtoMY  of  Uie  parties  in  the  cause; 
-  ^^^•■■■■Mhive  been,  undsr  the  said  decrees, 
tL*—*  ■"*'''»  P»W  to  any  snch  parties  or  their 
tins thif  appellants,  ought  to  be  re- 
r*J*"K*tbeea8B  to  tiie  Court  in  Jaaudca, 
BrttaiUgiTeelfoet  to  these  declarations.  In 
wpWiaymiapprelieniion  of  wliat  takes 
4^  be  proper  to  add  a  declaration^  with 

E^^ta  to  ither  jsymeDtB,  allied  by  the  appelknts 
SJJ^jJJfflpwpwly  made  out  of  the  fund,  that 
^S^^T"^  the  present  proceedings,  have  no 
■^^^^y  atnadtr  them ;  and  that  any  order  made 
"25;  <fm  this  appeal  will  be,  therefore, 
to  the  rigbt  of  any  of  the  parties, 
^J^Z!"!!^  ""w^      t^en  by  the  appel- 
iStmmnlP^  inch  monies.— iWrw  tils 


"Sr! 


CODBT  OF  CHANCERY. 

■**^^*/'*'SHHEW8BCiir  MoiflCIPAL  ChABITIES, 
^  Ai  SbBSWSBURT  FbBB  GRAlIlfABF> 

ScBOol  F«/k  14. 

^  ^Tnulmt-Fiaing  vp  Facmmies, 

f^frmSamiemto  Tm  may  not  be  a  nyfSownf 
^^j"!^  0  Petitiom  far  fiOmg    the  FacameiUy 
^•Aeal  Itiem9e»imt$  armt  from  fiU  Re- 
■MK  W  fitn  ii  a  DMem^  m  oifMmfW  the  At- 
^jm^eMi^trity  t/U*  ThufsM,  the  Qmrt  will 

W  »  PMm  Jbr  fSMmf  up  FaemeiM  in  Ohan^' 
nar^lbOHvt  mil  mat  ^Mrt  Jrom  Ms  wmm^ 
gwb^s  lU/mmu  «»  <A*  jRuter,  islAs  prtpoeed 

f^imdatiiKl  BotUeM  Tnuteei  were  appcvnted 
mit(h»Siptn  ^tk» Montr,  but  mderdittiiiet 


Orders  ^  Btfermee,  it  it  Wrmg  for  etthtrBefyif 

Tnuteetj  mem  a  PetHien  far  fUinff      FissoiMisf  m 

(Aetr  JVmmber,  to  ati  a  Befertnee  alto  m  to  JUlimf  191 

Vaeameiet  in  tke  other  Bodjt  of  Tnuteee, 
QwMv,  are  a  Majoritjf  of  Ckari^  Thuteet  meeteary  for 

traneaOinff  the  Btuiuen  of  a  Chari^f 
Semble,  a  Chari^  ought  not  to  be  adminietertd  If  m 

actual  Minor^  of  the  Trueteet. 

This  was  the  petitiou  of  nine  of  the  snrviving  trastoas 
of  the  municipal  charities  of  the  borough  of  Shrews 
bury,  appointed  by  an  order  dated  the  18th  Much, 
1837.  It  stated,  that,  by  an  order  of  the  Lord  Chsn- 
ceUw,  dated  20th  August,  1836,  and  made  on  the  peti- 
tion of  the  mayor,  aldenuMi,  and  burgeesea  of^  the 
borough  of  Shrewsbury,  it  was  referred  to  the  Master 
to  afipoint  proper  persons  to  be  trustees  of  and  for  the 
charity  estates  and  property,  late  Tested  in  or  under  the 
administration  of  toe  corporation  of  Shrewsbury,  or  id 
any  of  the  members  thereof  in  that  character,  which 
were  afifeeted  by  the  71st  seetion  of  the  &  6  Will.  ^ 
0.  76,  (the  Municipal  Corporations  Act).  That,  upon 
the  psUtion  of  the  governors  and  trustees  of  the 
Shrewsbury  free  grammar- school,  the  Lord  ChonceUer 
made  an  order,  dated  the  I7th  November,  1836,  wher^ 
by  it  was  declared  that  the  rights  of  presentation,  no- 
mination, and  appMotment  to  the  esveral  eedenaetieel 
benefioes  and  pnferments  nentioned  in  the  aek  38 
Geo,  3,  c.  Ixviii,  (for  the  government  and  regulatUNi  <rf 
the  aaid  free  gramiur4chool),  were  at  the  time  of  the 
passing  of  the  sud  act  fi  &  6  Will.  4,  o.  70,  vested  in 
the  mayor,  aldermen,  and  assistants  of  the  said  town  of 
Shrewsbury,  within  the  meaning  of  the  said  last-raea- 
tioned  act,  as  trustees,  in  trust  for  the  charitable  ueea^ 
&C.,  and  were  not  vested  in  the  then  mayor,  aldermen, 
and  burgesses  of  the  said  town.  And  it  was  thereby 
reCarred  to  the  Master,  to  whom  the  said  order  of  the 
29th  August  stood  referred,  to  appoint  proper  persons 
to  be  trustees  of  and  for  the  said  rights  of  presentation, 
nomination,  and  appointment  to  the  said  several  eccle- 
siastical benefices  and  preferments.  (Reported  1  My.  & 
Cr.  6^).  That  the  Master  made  his  report,  dated  lOth 
March,  1837,  whereby  he  appointed  the  seventeen  per- 
sons therein  named  to  be  trustees  of  the  said  charity 
estates  and  property.  And  by  the  same  report  he  ap- 
pointed the  five  persons  therein  named  to  be  trustees  of 
and  for  the  said  rights  of  presentation,  nomination,  and 
appointment  to  the  said  ecclesiastical  benefices  and  pre- 
ferments. That,  since  the  appointment  of  the  said  tnu- 
tees  of  the  municipal  charities,  five  of  such  seventeen  per^ 
sons  had  died,  and  two  were  prevented  from  attending  the 
meetinfts,  one  being  resident  abroad,  and  the  other  being 
ineompeient  from  deafness ;  that  two  of  the  fi  ve  trustees 
of  the  eeclesiaaticat  benefices  had  also  died,  namely,  the 
BiAop  of  Lichfield  and  the  Earl  of  Powie;  that  great 
inconvenience  constantly  arose  from  the  great  difficult 
of  obtaining  tiie  attenduee  of  a  minority  of  tiie  ehai^ 
tmetees  at  ttie  meeiinge  for  transacting  the  busineM  of 
the  said  municipd  charitiM.  That  it  was  necessarf 
and  for  the  benefit  of  the  school  charity,  (the  body  u 
five  trustees),  that  the  vacancies  occasioned  by  the 
deaths  of  the  Bishop  of  Uchfield  and  the  Earl  of  Fowia 
shoi^dd  be  filled  up.  The  petition  prayed  that  it  might 
be  nfierred  to  the  Biaster  to  appoint  fit  and  proper  per- 
SMH  to  be  trustees  of  the  said  several  chanties  in  the 
place  of  those  who  have  so  died.  This  petition  was 
aupperted,  so  for  as  it  related  to  the  re-appointment 
new  trustees  of  the  municipal  charities,  by  an  affida- 
vit, parts  of  which  were  aa  follow "  That  it  wa»  re- 
solved at  the  fint  meeting  of  the  tmsteei^  on  the  19th 
day  of  Apri^  1837,  That  no  hunneae  should  be  tmt* 
aetod  at  any  fiiture  laaetii^  nnlsas  a  majmity  of  the 
number  of  tiusteee  app^ntod  by  the  Lord  ChanoaUor 
wera  present.  That,  on  the  I9th  of  August,  1844,  ia 
cenaeaueuce  of  the  deaAhs  of  two  of  the  trustees,  it  wa» 
raaoLrad,  Xhat  the  rewlntiea  of  the  19th  day  of  A«cU». 
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1837»  Tespecting  the  samber  of  tnutew  eonsUtnting  a 
meeting  for  bnuDeM,  be  reeeiDded,  and  that  in  fotnie  a 
meeting  consistine  of  not  leas  than  a  niyority  of  the 
existiog  trustees  be  folly  empowered  to  transact  all 
bailees ;  that,  at  the  time  lost  aforesaid,  the  number  of 
mmriving  trustees  was  fifteen.  That,  since  the  time  last 
aforesaid,  three  other  of  the  said  trustees  have  severally 
departed  this  life.  That,  in  consequence  of  the  deatlu 
of  the  said  trustees,  and  the  absence  of  the  Rev.  Charles 
Leicester,  another  of  the  said  trustees,  who  is  and  has 
for  some  time  been  resident  abroad,  and  the  Rev. 
Williwn  G.  Rowland,  another  of  such  trustees,  owing 
to  infirmity  of  deafiiMi^  having  very  seldom  attended, 
great  inconvenience  has  and  mil  «mtinaa  to  be  occa- 
^ned  in  the  management  of  the  sud  charlUes,  by 
zetton  of  the  difficulty  of  obtaining  a  majority  of  the 
number  of  the  trustees  to  attend  the  meetings  for  the 
proper  transaction  of  business.  That,  notwithstanding 
the  sud  re8olation&  several  meetings  of  the  trustees 
have  been  held,  at  which  the  attendance  of  a  majority 
of  the  existing  trustees  could  not  be  obt^ned,  and  the 
bnriness  was  proceeded  with  at  such  meetings,  notwith- 
standing a  majority  was  not  present;  and  although  at 
some  of  the  meetings  of  such  trustees  there  had  been  a 
majority  present,  yet  that  on  most  of  such  occasions 
the  greatest  difficulty  and  inconvenience  had  arisen  in 
consequence  of  having  to  send  to  trustees  to  obtain  the 
number  snfficientto  constitute  such  majority.  That  it 
Is  essential  and  necessary,  for  the  due  and  proper  ma- 
nagement of  the  charity  estates  and  property  thereof, 
that  the  vacancies  in  the  number  of  such  trustees  be 
filled  up  to  the  or^nal  number,  in  order  that  the  at- 
tendance of  a  majority  of  the  tmstees  may  be  secured 
at  their  meetings  and  to  carry  out  tiie  directions  of  the 
finmdws  of  Uie  nii  charitiea,*^ 

SoU  and  Blunt,  in  support  of  the  petition.— It  Is 
doubtful  whether,  where  there  are  a  deuiite  number  of 
tnutees,  there  must  not  be  a  muority  of  them  present 
when  business  is  transacted.  {Bladttt  v.  Blisard,  9  B. 
&  C.  8fi8).  The  evidence  here  shews  that  there  is 
great  inconvenience  experienced  in  consequence  of  the 
diminished  number  of  trustees.  We  have  joined  the 
two  objects  in  this  petiUon,  because,  in  fact,  the  two 
Bets  of  trustees  were  appointed  upon  the  same  report. 
Two  of  the  five  tmstees  are  now  dead,  and  we  submit 
that  the  appointment  of  two  new  trustees  in  their  ^laee 
has  become  necessary,  and  may  be  efiected  on  this  pe- 
tition, and  under  the  one  reierence.  We  have  only 
•^rved  our  petition  upon  tiie  Uuee  of  the  surviving  five 
trustees. 

77tt  Solieitor-Qeneral  and  Kenyon,  for  the  three  sur- 
viving trustees,  contra;  and  in  support  of  a  petition 
which  had  been  presented  by  them,  praying  that  the 
present  Bishop  of  Lichfidd  and  tiie  present  Eari  of  Fowls 
m^ht  be  appointed  in  the  place  the  said  two  deceased 
trustees,  and  that  neh  i^qpc^tment  might  be  made 
vitbont  sending  it  to  a  refnence.— The  other  petiUoners 
have  nothing  to  do  with  the  appi^ntment  of  these  two 
now  tmstees;  they  were  aware  of  our  intention  to  pre- 
sent this  |Wtition,  and  indeed  it  was  presented  before 
their  petition.  It  is  an  error  to  suppose  that  a  majority 
of  the  tmstees  are  necessary  iot  transacting  the  busi- 
ness :  in  the  case  of  a  public  trast,  any  number  of  the 
trustees  who  attend  are  competent  to  act,  if  there  has 
been  a  pnblic  notice,  and  unless  a  particalar  number  is 
required  by  law.  Tbte  petition  was  not  necessary ;  the 
redaction  of  the  original  number  of  seventeen  to  twelve 
is  not  a  sufficient  reason.  (  Wortetter  ChariHet,  2  Ph. 
28«).  {Lord  ChanetUor^KW  I  decided  in  that  case 
•wn,  that,  in  the  abaenoe  of  proof  of  inconvenienoe 
arinng  froiA  the  nnmber  haviw  been  reduced  to  ten,  I 
thought  that  number  sufficient  Here,  the  nnmber  li 
reduced  so  aa  (aoowding  to  the  ovidence)  to  icndw  it 
dIAoult  to  obtain  the  ■Itwidanoe  of  a  mqoi^y;  and  if 


a  majority  bo  not  abaolutdy  nsewiy,  sttU 
not  uke  a  trust  to  be  adminiileied  by  sn  attHl 
nori^O 

BaemvoH  ^n^fbrthecorponttonitfaanibi 
who  were  served  mth  the  petinonof  the  thnsr^J 
Chmctihr. — ^What  interest  lias  the  ooipontkm  is 
matter  ?]  The  corporation  attended  on  the  fbtwr 
ference  to  the  Master-  and  unless  tlieysie  atHba 
attend,  no  persons  will  be  present  to  protect  tbeinlt 
of  the  sons  of  the  burgesses,  who  in  some  of  thee 
uastical  benefices  have,  according  to  the  ctuTitT,Bi 
of  preference.  We  desire  the  two  vacancies  irakb . 
occurred  to  be  fill^  up  by  townsmen.  {UniC 
eeUor.—On  the  former  occasion  the  corporatiim  b 
right  to  attend,  because  there  was  a  questioD  bcv 
the  Municipal  Corporations  Act  affected  their  \A 
in  the  benefices,  but  nothing  that  was  done  thm 
the  corporation  a  right  to  appear  on  all  snlne 
occarions.] 

Bx^f  in  reply. 

The  Lord  CeAifcnxoR  said,  that  the  meie  led 
of  the  tmstees  in  this  instance  would  not  be  a  sd 
reason  for  granting  the  prayer ;  but  thst,  si  thi 
was  represented,  great  inconvenience  was  expeti 
in  consequence  of  the  reduction  of  the  number; 
as  expense  must  be  incurred  at  some  time,  and  it  vj 
unadrisable  that  it  should  be  incurred  nov.lui. 
ship  thought  that  the  petitioners  were  cntitM  to 
a  merenee  to  the  Master  to  malce  up  the  nnrnl 
trustees  to  the  original  number  of  seventees.  Hi 
to  the  otiier  part  of  the  petition,  namely,  the  ■! 
up  the  number  of  the  five  tmstees,  that  w«s  ati 
distinct  matter,  and  one  with  which  the  peUtieiHi 
noticing  to  do.  The  two  eets  of  trastea  yim 
persons,  and  were  appointed  by  distinct  orJ». 
Lordship  was  of  opinion  that  he  could  not,  ol 
ground  of  saving  expense,  make  one  order  in  til 
distinct  matters. 

That  as  to  the  petition  of  the  three  tnutees^ 
school,  he  would  be  very  glad  to  accept  of  th*  oa\ 
of  Lichfield  and  Earl  Powts  as  tmstees  for  hinifel^, 
that,  in  the  case  of  a  public  trast,  his  I«*J"Pj" 
not  think  of  acting  upon  hia  own  peiaoml  knowto 
of  the  peraons  proposed,  be  they  ever  so  proper  penc 
and  that  he  could  not  depart  from  the  usntt  «' 
of  the  Court,  but  must  send  it  also  to  ,a  vSm 
That,  as  to  the  corporation,  they  had  made  no  cai 
entitle  them  to  attend  on  the  reference;  they  were 
merely  by  an  aeddent:  they  were  improperly  sei 
and  bdng  m  Mrved,  thej  unproperiy  qtpcaied. 
order  as  to  tiiem. 

tliat  the  corporation  had  dumed  t 


petition,  his  Loidship  refined  t 


served  with 
their  ooets. 


Majob  v.  Major.— />ec.  11, 
Oottso/au  uaneceuary  Party  empearing  wAe  w"* 
wftA  a  Notice  o/Mcthit. 

The  reporter  has  been  requested,  by  his  tn&^ 
A.  Gordon,  to  correct  a  misapprehenuon  to  wM 
appears  that  the  terms  in  which  this  case  u  npi 
(supra,  p.  1)  have  given  rise.  The  decision  of  taj^ 
Chancellor,  on  the  question  of  corts,  proceedea  eot 
on  the  peculiar  circumstances  attending  the  appw 
then  before  him,  and  in  no  way  referred  to  the  ^ 
rale^  aa  settled  by  the  autiioritiea  referred  to  m 
note.  The  caaa  waa  reported  by  Mr.  A.  Oerdon 
relatione,  and  the  misUke  in  tiie  wording  of  the  n 
note  unfortunately  escaped  his  attention  until  too 
to  leetfiiy  it,  otharwiae  than  in  the  pfMsnt  ibnn. 
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SuUi;  filKB— BkaSLKT  v.  SlTARB.— JiM.  13. 

Ptta*i0H  or  Motitm. 
J/irif^  m7)mMkad  beat  ffi$i^<f  Breads  of  IViut^ 
m  nifKt  ^  wImA  a  Smt  ty  ku  Oatmt  ^  THuf 
(iriWf^  OT»  pending  agaimtt  km.    Ht  wn  re- 

fmmg  A«  Mot^fage-mctujf  under  a  Zfmm  which 
Ulm  wmi$  im  a  prior  fhrodotitrt  Sit^,  and  the 
MUriftht  Cbtnt  quo  TVuftf  the  PlatiOifft  tn  Me 
irilifm  Smt^  waa  appointed  M  hi*  atoad  to  roeeive 
4om»,  itkhMt  gimng  tho  lanal  Soewity: — The 
tmtr^imi  to^ipoint  a  Ifominee  of  tho  Oulmie  que 
flMMriHMi  in  the  Petition,  without  Soemri^,  he 
<M|(w  t/th*  Cbwf . 
,P|fti,talM4nilfeaMM  wo$  ns^wtaSe  Pe- 

Itebdi/  these  raits  was  for  forecloson,  and  in  it 
'loustuu  deem  tiad  been  made,  relnriDg  it  to  the 
eoMpate  the  pnneip^  and  interest  due  on 
sad  to  appoint  s  time  and  place  for  pay- 
: nasi eouse.  Seam,  theplaintfff  in  that 
i  ■  tnstee  for  the  pUntifis  in  the  second 
id^T.Snare)t  ^l^o         infimts.   The  bill 
p.&arv  songht  relief  against  Snan  in  re- 
'  9  of  tntrt,  whicli  were  in  fact  admitted 
A  petition  in  both  eanses  was  now  pre- 
!  pluDtifis  in  Beatlqf  t.  Sntu^e,  stating  the 
ined  hcti,  and  praying  that  Snare  might 
from  reeeiring  the  amonnt  of  principal, 
^ai  codi  which  bad  been  ordered  to  be  paid  to 
lOtpUiotiff  in  Smare  r.  BaJxr ;  and  that  the 
trfadi principal,  interest,  and  costs  might  be 
lis  bepnd  to  Mr.  J.  B.  Clac^,  (whom  the  peti- 
mminKisof  havto^  iqipointed  by  the  Coort 
ymm\  witbont  hu  gtriog  the  nsual  ae- 
^  t&at  be  might  be  at  libtrty  to  attend  at  the 
fd  for  the  purpose  of  receiTingthe  same;  and 
I       be  ordered,  upon  such  payment  being 
Qsey,  to  re-conyey  tbe  mortgaged  faeredita- 

— Taii  W.  Morris,  for  the  petition, 
ft  wk  Bkopiv,  for  Snare,  contra,  contended  that 
B^iigrnmd  for  the  application,  there  being  no 
>^tte  money  wonld  be  lost  if  reeeiTed  by 
—  Ik  Gent  conld  not  appoint  Clacy,  who  ww 
^•v  tfbon  oflicers^  without  the  nsual  security, 
lis  «£pdcd  thai  the  applicatiou  on^i  to  have 

Ta-CuMcmum  sud  the  petition  was  right, 
-te  ke  dwald  make  the  order.  But  he  could  not 
-  Osef .  He  thoi^t  the  proper  person  to  ap- 
idd  be  tbe  plaintifli^  solicitor,  who,  as  an  officer 
_  t(Wrt,  m^ht  be  BO  appointed  withoat  the  usual 
Mi^W  ondntaking  to  pay  the  money  into  court 
wsBTcd. — Order  made  aeeor^ng^. 

Shbuom  v.  Watsoit.— 26. 
Wm— Tenant  far  lAfo—S&temmt. 
iiroetoi  hie  Emntoro  to  pwdtaoe  m  Etkde. 
made  hertdUaiy  and  eetthd  on  his  eonstiinted 
'  He  Ihm  nominated  W.  his  Heir  and  Sue- 
^mi  directed  the  JEetate  tobesettled  on  JV.,his 
mi  ^leeeuon,  m  the  direct  Male  lAne.  In 
W.Htd  without  Issue,  he  directed  the  Estate  to 
mT.,his  Heirs  and  Successors,  in  the  direct 
Lim:—Held,  that  a  Settlement  ought  to  be  made, 
W.  and  T.  Estates  for  Life,  and  their  Sons 
m  Tail. 

W  of  John  Shelton,  dated  the  1 1th  April.  1843, 
tlie  ^ipointment  of  executors,  ania  also  the 
■"w^wnh;— ^My  deaireandeMnmiodaait^that 


a  landed  estate  should  be  purchased  as  soon  as  practi- 
cable, to  tbe  foil  amount  of  my  property,  deducting 
only  lOOOf.,  which  I  bequeath  to  my  god-danghtw 
Hiss  Fanny  Codd,  and  that  such  the  said  estate  shall 
then  be  made  hereditary,  and  settled  upon  my  consti- 
tuted heir.  To  avoid  cnlcanery  of  law,  I  willexpUu 
myself  further,  in  order  that  my  meoUi^  and  intention, 
may  be  plain,  and  not  be  thwarted  and  roidered  nu- 
gatory by  law  technicalities  or  the  want  of  them.  My 
wish  and  dedre  are,  that  my  executors  dionld,  wlta 
the  monies  I  have,  purchase  to  the  best  advantage  an 
estate,  which  is  to  be  made  hereditary,  and  settied  npon 
my  here  constituted  heir,  and  to  descend  to  tbe  bein, 
or,  dying  witbont  issue,  ss  I  shall  now  provide  for.  I 
hereby  nominate  and  appoint  my  nephew,  William 
Shelton,  my  heir  and  successor ;  and  the  said  estate, 
when  purchased,  is  to  be  settled  on  bim,  his  heirs  and 
successors,  in  the  direct  male  line,  lawfully  batten  and 
bom  in  wedlock.  In  case  my  s^d  nephew  William  die 
without  iaane,  the  said  estate  to  devolve  to  bis  brother, 
Frederick  Shelton,  his  heirs  and  snccessors,  lawfollj 
begotten  and  bom  in  wedlock,  in  the  direct  male  line; 
and  in  case  of  his  also  dying  without  issn^  the  said 
estate  then  to  devolve  upon  his  brother,  John  Shelton, 
bis  heirs  and  suceessota,  lawfully  begotten  and  bom  In 
wedlock,  in  the  direct  male  line ;  but,  in  the  event  of 
bis  dying  also  without  israe,  then  the  mdi  estate  to  de- 
volve upon  my  next  heir  and  successor  in  the  eye  of 
the  law,  and  to  his  heirs  and  snccessors  in  perpetuity ; 
my  object,  intent,  de^,  and  command  beii^,  that  tne 
said  estate  shall  never  pass  out  of  my  family,  and  that  no 

ferson  shall  hold  it  under  any  other  name  than  the  one 
bear,  of  Shelton."  The  testator  died  in  Hay,  184fi. 
The  biU  was  filed  on  tbe  27th  April,  1846,  against  the 
executors  and  other  parties  Interested  under  the  wilL 
by  William  Helton,  who  claimed  to  be  tenant  in  tail 
in  possesnon  under  it.  His  brothers  etmteuded  thathe 
had  only  a  life  estate,  and  that  the  estate  ought  to  be 
•sttied  on  him  for  life,  with  remainder  to  his  chiUfen 
in  tail  male,  with  reniainders  over  to  his  brothers  for 
thur  Uve&  &c. 

Solt  and  OAome,  for  the  plaintiff.— There  is  notlung 
in  this  will  to  cut  down  his  estate  to  an  estate  for  life, 
.Stales  V.  Stales  (I  F.  W.  290)  is  the  same  as  this  case, 
oBeept  that  there  is  no  general  restriction.  (Leonora 
V.  7%e  Duke  of  Sussex,  2  Vem.  626;  P^iUon  v.  Voice, 
2  P.  W.  471 ;  BlacOum  r.  Staples,  2  Yes.  &  B.  96^ 
where  the  cironmstanees  cutting  down  an  estate  are 
enumerated ;  Britton  v.  Twining,  3  Mer.  176).  If  it 
had  been  a  devise  of  lands,  the  words  wonld  have  cre- 
ated an  esUte  tail.  (Jervisy.  The Dukeof  NorthusOer- 
landj  IJ.  &  W.  574).  The  leralt  is,  that  you  wiU 
modify  the  effect,  and  make  a  setUement  giving  the 
first  taker  an  estate  for  lifo  only.  In  the  case  in  which 
the  testator  wished  bis  expressions  to  be  more  ear^ 
fully  considered.  Unless  that  intention  lupous,  yon 
cannot  apply  tbe  doctrine.  Here  he  has  desirea  no 
more  to  Ik  done  than  he  has  expressed.  Tbe  meaning 
of  the  last  clause  about  alienation  has  been  e^ldnea 
in  Britton  v.  Twining.  (See  2  Jarm.  Wills,  269). 

K.  Parler,  Btwom,  B.Palmer,  and  ffslkerinsUm,  for 
other  parties. 

VicK-CBAHCKLLon. — ^Ttus  csse  appears  to  differ  from 
that  of  Britton  v.  Twining,  (3  Her.  170),  which  I  re- 
member perfectly  well,  and  that  other  case  of  Blad^ 
bum  V.  Staples,  (2  Ves.  &  B.  367),  because  nobody 
could  take  this  will  into  his  hands  intbout  seeing  that 
this  gentleman  was  entirely  ignomnt  of  the  terns  which 
he  uses.  He  says,  that  a  landed  estate  should  be  pur- 
chased and  made  hereditary,  and  settled  upon  his  con- 
stituted heir.  Now,  what  did  he  mean  by  the  terms 
"hereditary"  and  « constituted f*  Why,  it  Is  plain 
that  he  did  not  mean  it  to  be  hereditary,  in  the  sehse 
that  the  first  taker  alone  should  have  it.  He  snbse- 
qoentiy  diieota  it  to  be  made  bereditaiy,  and  nttkd 
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iipon  his  tfaete  constituted  heir  and  successor.  There  is 
tnen  language  of  a  most  singalar  form,  shewing  that 
be  meant  that  there  was  to  be  something  further  to  be 
done  than  merely  such  a  disposition  as  should  prevent 
it  from  going  over;  and  he  then  nominates  his  nephew 
his  heir  and  auccessor."  I  lay  particular  stress  upon 
these  words,  because  they  are  proofe  that  the  testator 
did  not  know  the  meaning  of  tne  words  he  was  using. 
He  then  directs,  that,  "in  case  his  nephew  should  die 
without  issue,  the  said  estate  should  devolve  upon 
John  Shelton,  his  heirs  and  sncceasora,  lawfully  begot- 
ten and  bom  in  wedlock,  in  the  direct  tnale  line ;  but  in 
the  event  of  his  dying  also  without  issue,  then  the 
said  estate  to  devolve  upon  the  testator's  next  heir  and 
niocessor  in  the  eye  of  the  law."  And  then  come 
words  clenching,  overruling,  and  overriding  the  whole: 
that  the  said  estate  shall  never  pass  out  of  my  fiimily, 
and  that  no  penoa  shall  hold  it  under  any  other  name 
than  the  one  I  bear,  of  Shelton."  It  appears  to  me  that 
his  object  was  to  have  the  estate  settled,  and  not  that 
&e  estate  should  be  then  di«K»ed  of,  and  there  should 
merely  be  no  settlement  at  all,  and  that  the  first  person 
riionld  take  it  absolutely.  And  when  the  testator  uses 
the  words  he  does  use,  and  upon  his  manifeet  intention 
that  there  should  be  a  settlement  to  prevent  one  person 
from  taking,  it  spears  to  me  that  the  Court  should 
direct  a  settlement  to  be  made. —  2A«  bnthert  taU 
mautfcr  li/tt  the  MUrm  etMeg  m  tail  male. 


TICE-CHANCELLOE  KNIGHT  BRUCE»S  COURT. 

parte  Feitwick,  m  re  The  Kobth  of  EInound 
Joint- STOCK  Bakkiho  Comfant. — 28. 
Contributory— TVuitee— Stat.  11  Sf  12  Via.  e.  46. 
A  feather,  mating  an  Advancement  far  his  Children  an 
Inveament  in  a  Joint-stock  Banking  Company  through 
the  Intervention  of  a  Trustee,  is  not  liaole,  under  the 
Joint-stock  Companies  Winding-up  Acty  1848,  as  a 
Partner,  although  the  Trustee  and  the  Father^  after 
the  Advancement,  executed  a  Memorandum,  that  the 
Dividends  on  the  Shares  should  be  paid  to  the  Father 
during  the  Minority  of  the  Children. 
This  was  an  appeal  from  the  decision  of  Master  Far- 
rer,  refusing  to  insert  the  name  of  Richard  Fenwick  on 
the  list  of  contributories  of  the  Company.   The  facts 
of  the  case  were  as  follow: — In  1842  Mr.  Richard 
Fenwick  authorised  and  supplied  his  nephew,  Mr.  John 
Fenwick,  a  solicitor,  with  funds  to  purcliase,  for  his 
two  sons,  John  Btchard  Fenwick  md  George  Fenwick, 
then  infimts,  195  abares  in  the  North  of  England  Joint- 
stock  Bank ;  and  he  also  transfnred  into  the  name  of 
John  Fenwick  360  shares  held  in  other  banks.   At  the 
time  of  this  arrangement  or  advancement  no  memo- 
randum in  writing  of  any  sort  was  entered  into,  but 
Hr.  John  FenwicK  consented  to  act  as  trustee  for  the 
two  children,  and  his  name  alone  was  i-c^lstered  by  the 
North  of  England  Bank  as  a  shareholder.   Some  time 
after  the  purchase  had  been  made,  John  Fenwick  ap- 
plied to  Richard  Fenwick,  the  father,  and  requested 
him  to  sign  the  following  memorandum,  which  he  did :-~ 

**  It  b  this  day  mutually  declared  and  agreed  between 
us,  the  undenigned  Riubard  Fenwick,  of  &C.,  and  John 
Fenwick,  of  &c.,  Uiat  the  under-mentioned  shares, 
nunely,  160  in  the  Northumberland  and  Durham  Dis- 
trict Bank,  200  in  the  Newcastle,  Shields,  and  Sunder- 
land Union  Bank,  and  195  ^arcs  in  the  North  of 
Ei^^d  Joint-stock  Bank,  are  held  by  the  said  John 
Fenwick  in  trnst  for  Johit  Ridiard  Fenwiek  and  Geoige 
Fenwick,  (sotu  of  the  said  Riehard  Fenwick),  and  that 
the  said  Richard  Fenwiek  is  entitled  to  the  ^vidends, 
profits,  and  ettMlniimita  arising  fmn  tba  said  shares, 
«atil  his  said  aam,  John  JEUchard  and  Geoige,  shall  at- 
tain tfadr  zeq^ectivft  age*  of  twentj-on*  yem.  Awl 


the  said  John  Fenwick  further  declares,  ^  m  th  ' 
said  John  Richard  Fenwick  and  George  Feawiok  at- 
taining their  majority,  or  at  the  request  of  At 
Richwd  Fenwick,  the  said  John  Fenwiekdi^nii31 
transfer  the  said  shares  so  held  by  him  in  tmM  ss  iFor- 
said  unto  the  said  John  Riehard  Fenwick  sod  G«a^ 
Fenwick,  their  executors,  adminirtratoTs,  oi  aavD^  or 
to  such  other  person  or  persons  as  they  or  any  of  ^ 
may  appoint.    And  the  sud  Rlchud  Fenind^  bia 
heirs,  executors,  and  administrators,  doth  hei^;  ipee 
to  hold  the  said  John  Fenwick,  his  burs,  ex«iit«L . 
administrators,  and  assigns,  harmless  and  inianlM 
^inst  all  losBsa,  dam^ies,  failure^  uid  expcnmvkkh 
may  from  henceforth  arise  for  or  by  reMoa  won  ac- 
count of  the  said  aharas  so  held  by  him,  the  aiii  Ma 
Fenwick,  his  executors,  administrators,  and  Mim  < 
in  trust  for  the  said  John  Richard  Fenwick  snlGeeM 
Fenwiclc,  tlkeir  heira^  executors,  adramistntM^  Mf 
assigns.   Dated  tlua  6th  day  of  September,  1843. 

«  John  FBnnaK,jM. 
Witneas,  J Ama  Cahilk.** 
A  duplicate  copy  was  signed  by  Richard  FeDvi^ 
John  Fenwick,  the  trustee,  received  from  the  Na4 
of  England  Bank  all  the  dividends  on  the  ahiK^ii 
the  bank  sent  to  him,  as  a  shareholder,  all  the  variM, 
letters  and  notices  issued  from  time  to  tima  bylha 
and,  after  the  hmk  stopped  p^ment,  they  called 
him  as  a  shareholder  to  ccmtribute  by  way  of  Iobdh 
wards  the  necessities  oS  the  hank;  but  he  infonw 
them  that  he  was  only  a  trustee,  and  declined  to  mifa 
any  advances.  John  Fenwick  paid  the  amount  of  u( 
dividends  as  he  received  them  on  the  ahans  intotti 
general  account  of  Richard  Fenwick,  at  a  braach  bail 
of  the  North  of  England  Joint-stock  Banking  Zmm 
at  North  Shields.  Mr.  Riehard  Fenwick  i"™.*^ 
the  partMrship  deed,  nor  received  any  of  the  dinfawi, 
nor  did  the  managers  of  the  hank  ever  ccnunuiuate 
with  him  as  a  shareholder.  In  the  lists  of  shaieholoMi 
down  to  the  18th  February,  1848,  (made  oat  pniBwrf 
to  the  Bankers'  Act,  7  &  8  Vict.  c.  32),  the  Me  oi 
Mr.  John  Fenwiek  appeara  aa  a  shareh(Jder.  oym 
deed  of  copartnership  of  the  Company,  dated  I4tD 
vember,  1842,  it  is  provided,  that  the  names  and  plwes 
of  abode  of  the  shareholders,  together  withtUftMio'*! 
of  shares  held  by  each  of  them,  should  from  Ume  t< 
time  be  entered  and  written  in  a  book  to  !»  kept  foi 
that  purpose,  and  to  be  called  the  "  Shareholdere"  Be 
gister;"  that  shares  should  not  be  held  j''"'**^,^ 
in  trnst ;  that  whenever  any  shares  should  bo  or  b«om 
vested  in  two  or  more  persons  jointly,  such  one  m  tt 
same  persons  whose  names  should  stand  first  in  to 
books  of  the  Company,  or  one  of  the  owners  ofiod 
shares,  should  be  considered  and  ikemed  the  sole  •nau 
solute  owner  thereof;  that  the  perwrn  in  vi^om  ^fB 
any  share  shall  stuid  in  the  shaieholdeir  iW"!' 
should,  to  all  intents  and  parposea  whatsoever,  mm 
the  meaning  of  the  deed  of  settlement,  be  deemed,  a 
law  and  in  equity,  the  ahaolute.  sole,  and  beneficu 
holder  and  owner  of  such  sharea,  and  should  "  •"S" 
the  only  person  known  to  or  rect^fnised  by  tlie  W  ^ 
pany  in  all  votes,  transfers,  notices,  payments, 
and  other  matters  relating  to  the  same  shared  wo 
Corananv  should  in  nowise  be  bound  to  notice  or 


affected  with  express  notice  of  any  trust  oj^^'^Sj 
charge  imposed  on  any  shares.  John  Richard 

one  of  the  sons,  attained  the  age  of  tw^°*y'®°5'?vH 
tember,lB48.  Under  proceedings  in  the  Master's  um« 

in  winding  up  the  a^irs  of  the  Company,  the  om«J 
manager  sought  to  include  the  name  of  Bicb&rdr 
wick  on  the  fist  of  contributoriea ;  but  Master  Fjuwr,  ". 
his  report,  stated  (among  other  things)  as 
That  John  Fenwiek  the  younger,  of  North  Stoda 
was  OB  tlie  sham  Bat  of  tlia  Company  aa  the  boUff« 
IMshms^M  traatM  of  lOOahaMa  «f  tbe»>irMB 
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SSHfJ?^  ag  <^  tlie  mufadng  nfawtr-fiTe 

•^hwA^!^^  Fenwiefc— lie  became  Uie  holdw  of 

^  "2^3 :  ^  John  Biohanl  Fmwick  and 

^JJ2r  of  IMchard  Fenwiok ;  that 

MlZ^fc.*!?**^  *i»  diridfnds  from  the  time  of 

iStoS?*  ■•"P?^  °f  t*"  *>«"k.  "ign**  the 
t^f^jT"*  wiWNpte,  and  pNd  them  to  the  ac- 

ta^S^S*"?^       *•         ShieWi  Bank, 

"^»***etb!L2^^ITy)j  *******  dWidends 
iT  gmCTally,  nei  to  any  separate 

J*J  **£S!L****         F«wiok  paid^ne 
■^IWimTJISPJ?"  pWTided  and  girra  to  him 
*w>  rabed  the  whole  unonnts  of 


wwd  Mfl.  i_r'  V**"         *"*  whole  unonnts  of 
of  Am  in  other  joint^k 
^gta^i^jy  John  Fenwick  for  hU  •ona,  and 

"^•i»itT  V^"  «  oewanwion  oi  trust 
■^HteL!l?^®"P*«n*»'.l»<»-  Ho  was  of 
^iMtrF^  the  list,  ho  could  not  iDcInde 
'K*4irM  ft       wewwe  John  Fenwick  was  on 

■^*iWtt*2l">lhim»elf;  his  description  as 
*.*^V4(toZT?  ?«>wick  and  George  Fenwick 
JiS?'***l»<'«d.  "flfect  his  legal  oWi- 
glkB^;        Aardiolder.    Secondly,  he 
•     W  fide  made  the  purchase 
IV  J!J■.*^?*'Mnt^M  advancements  for 
■»S         f  ***  a  Wdenda  to  hia  aoeoant 
kcFvilLr'^osbt,  eomMent  with  hia  eon- 
L**  WiS*  ^^^^S  *o  his  sons,  though 
^  « ■«§  of  to  apply  thero  in  main- 

•  taSP^  *o  maintahl  his  sons.  That 
^rSI'^^i'  entitled  to  indemnity, 
•s^iQj,^,  intending  to  make  those  iuTcst- 

j^^'  ^  *oolf  npon  himself 
^JSHAwfc^^erftircalls&c.  Acting  upon 
fcjS5/''^JofcI  ^«»Tse*hat  he  shooW,  on  the 
^    ■       to  Jiin,  jIzj*'  •nwick  to  undertake  to  pay 


ZT/*  ttftiiit  T^f**"*^**"*  wns'  minorrtioB. 
^Wadr  th.'  J^^^hich  the  indemnHy 
^**<t6A^^-^^of>ndinnl.  and  the  i 

combat  with  hU  -  .... 
"Hiak^i^!!*  w««  entirely  the  property 
25*^  fSmkt     *•       **>^  prUityK- 
***^tlSl^.^      Companjr/ No  ^om- 


was 
whole 
own 


S!f^*^*^^^J!^^f^7*      prodnced ; 

■*^Ba«tiwdir^=*''™»  together  that  was  pro- 
Z**^  tejSrJi:  indemnity  gfven 

S^'Wwdy  thedem^  *>«  ^">lt  wrth  between 
r  by  Mher  i^!^         Z"**  other  might 

SriKttatthe  indS?^**""*   IV*^  impoasiB  e. 
-rto  RiehirdTS*-^'*^  gr^.**?"  Company  the 

w  ono  of  S^VT'i  y"f,°.°*  r^'y 

•ywiftt-e  effected  «K  *S?^"*'""^*'™'J'" 

•?««iaBt'joh!i»i?^. ropported  the  motion, 
^  Hid  tbrtft,r*,"?**»"«  the  agent 

TttMn.iL  tT»  wA     ***teT  was,  to  all  intents  and 
E2SI;    S^SiS^J?***"'**"!  shareholder  in  the 
•Sr^;j__??LL^"  be  clearer  than  this,  by 
t^ZTtT^^y^        memorandum,  where  it  was 
l3Ir«5f.Ui5?*^  *«t  Richard  should  have  the 
F*b.Kowaeo»Hdo^bt  that  Richard,  by  the  whole 
rf^'JI**  ""^.j  ?  »  now  liable  to  the  creditors 
tt»e  v«ny  •      rf  10,  he  is  liable  inter  socios,  and 
w^t  to,h«ta;Ur«l.   IKnij^ht  Bn^,  V. C.-A 
SJ*^  ^  'frt!  ^  n*^'tots  without  harhig  any- 
^■*W4owiW*Jl>«rtn«rrfrfp;  oranianmay  be  liable 
MBtiie»'7*«  the  ereditots  haTing  anything 
•^1*  him-] , «  H»  ease  of  &  parte  Reaveley,  ( 1 2 
^■.W),dO»"|f)u>Bankmg  Company  were  bought 
»ftHBi«'flf«'''fait.  and  were  transferred  to  hun. 


sge.  There  the  firther.  by  a  deed  leeitiag  all  the  dr- 
onoMtancss  of  the  pnniiase,  asd  reciting  that  the  tran»- 
fofee  was  an  infui^  corenanted  with  the  Company  that 
his  son  should  pay  all  the  eaUs,  and,  when  of  age,  exe- 
cote  the  deed,  and  that  the  fkther  would  indemnify  the 
Company  in  respect  of  the  diridends  paid  to  him  as 
gnwdian  of  his  son.  In  that  oaae  the  Court  fidt  no 
bsntsiion  in  dcelaring  the  father  a  ewitribatory.  It 
was  quite  impoarible  not  heve  to  hold  that  Riobard  ii 
not  as  mneh  in  the  rituation  at  a  ooattihaieiy  as  was 
the  elder  RaaTeley  in  the  case  jut  eiiad.  The  d^I- 
tion  of  the  woid  '^contribntory"  in  the  art  is,  that  it 
shall  include  vwvrj  member,  **  and  also  oTery  other  per- 
son liable  to  eontribute  to  tlie  payment  of  any  dcbta, 
liabilities,  ot  losses"  of  the  Company.  It  is  jiot  possi- 
ble to  say  that  Richard  is  not  liable  to  ^kv.  \_Knigkt 
Brmxy  V.  C. — I  take  it  that  no  cieditwr  oonld  have  sued 
Mr.  Reareley  the  elder  in  tliat  case  whidi  has  been 
cited :  but  he  had  oontracted  with  the  Company  to  fulfil 
certain  obligations;  therefore,  he  was  a  oontributray. 
Again,  a  man  may  hold  himself  out  to  the  world  as  a 
pMtner  in  the  concern,  and  yet  there  may  be  no  priTileffe 
and  no  liability  as  between  him  and  otfaer&  Theee Is 
nothing  in  oemmon  between  1^  two  propoationa.  Mr 
view  of  the  prooeedings  under  tUa  act  is,  that  the  righto 
of  the  eieditoTs  are  entirely  out  of  Uie  case;  that  a  man 
mar  be  out  of  the  act  ao  far  aa  regards  thenartnerd^Pi 
and  yet  be  liable  to  every  creditor.]  That  Mr.  ft. 
Feawick  was  the  real  owner  could  not  for  a  mome>t 
be  doubted,  when  it  was  ooasidared  that  he  was  to  ze- 
ceire  the  dif  idends  during  the  minorities  of  hiscbildTou: 
and  the  mere  fact  that  the  txansaetion  was  effected 
through  the  medium  of  a  trustee  could  not,  under  an 
act  of  Partiament  framed  as  and  for  such  purpoeea  as 
the  statute  in  question,  alter  the  ease. 

Zm  and  F,  S,  WiUiamt  for  the  nqwndent^  were  not 
called  on. 

KmoHT  Bbucb,  V.  C. — Hr.  Blohard  Fenwick  may  or 
may  not  be  liable  to  iademnify  Ur.  John  Fenwidc,  but 
that  u  a  quesdon  with  which  1  ooi^der  myself  to  hare 
nothinr  to  do.  Ur.  Riehard  Fenwiok  may  or  may  not 
be  liable  to  all  the  ereditors  of  thia  Company  for  evoy 
shilling  of  this  debt ;  that  is  also  a  queetion  with  whicn 
I  consider  myself  as  haring  nothing  to  do.  Tiie  quee- 
tion before  me  is,  whether  Mr.  Ridiard  Fenwick  is  a 
person  whose  name,  for  the  puiposos  of  this  act,  under 
which  the  present  jurisdiction  wises,  ought  to  be  in- 
serted in  thu  list  of  oontributories  to  the  Company.  I , 
am  of  opinion  that  ho  is  not.  As  to  Mr.  Jolm  Fenwiok, 
the  question  is  not  before  me.  Probably  his  name  was 
insertod  there  with  perfect  propriety.  I  am  satisfied, 
however,  that  Ridiaid  Fenwick's  name  is  not  a  name 
that  ought  to  be  there.  The  bank  must  pay  the  eoiis 
of  the  motion,  whioh  I  refuse. 

VICE-CHANCELLOR  WIGRAM'S  COURT. 
Db  VuiiB  V.  Da  VisMB. — March  3  and  B. 

CondUUma  ef  Sah — litltreatt  Ptu/mmt  of,  on  Purchate- 
motMjf  pmding  IMtgf  tn  Omputim  <3f  Gmtract,  /nm 
tohaierw  Comae  arumff. 

Om  a  Sale  imder  the  CWt,  m  September,  1845,  U  wu 
provided  by  the  CondUiont,  tkei  the  Abstract  ^oukl  be 
delivered  on  a  specified  Day,  and  that  the  Purehaaer 
thould  pay  in  hu  Pmrehaee^mon^  o»  the  2Qth  Decem- 
ber, and  be  entitled  to  the  Rent  at  from  the  2Uh 
December,  1840;  and  that,  if  the  CompUHon  ef  the 
Purehaee  waa  delayed,  from  ofy  Came  whatever,  the 
Pmxhaaer  thould  pay  Intereat  at  61,  per  Cent.  On 
the  29rd  December,  184fi,  no  Ahatrael  having  bean  tkm 
delivered,  thnuh  the  Day  apaeified  for  ameh  DeUaery 
vatpaat,  the  Purdkaaar  depoeited  we  Pmxham-mcmigf 
with  a  Banker,  at  21, 10a.  per  CenL,  «nd  earn  Notka 
thereof  totha  Vewdora,  end  that  he ahtmldelmm  Oam- 
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Title  WM not  eemplele  till  Jtify,lQi7.  THaPyrehtmr 
lAcM  oitamed  am  Order  for  Pt^fm«nt  of  hie  PurdUue- 
montgr  tnio  Court  on  tke  7th  AuguH  fMtnoingt  with 
Interett,  at  61  pa-  Cent.,  from  the  26th  Decemberj 
1840,  crndfor  a  Conv^uee  iqxmttich  Pajfment^whieh 
woe  to  he  made  withcia  Prejudice  to  the  Right,  if  amjf, 
of  the  Pureh€Uery  on  at^  Applieation  he  might  he  ad- 
vised to  mate  to  the  Court  for  Compensation,  hjf  reaeon 
^  am/  alleged  Dde^t  «*  "f  *^  Vendortt  m 

oon^Mting  the  I^b  to  the  pnrehaaed  Premiaei.  2%e 
PurAaeer  diml  e^er  oMnptenia  Gmlrad  mdar 
thia  Order.  A  FtiUion  Ig  hi*  Penonal  R^reaenteh 
tivee^for  CompeneaHon  fir  Damage  tuitained  hg  him 
from  Pegfment  of  Interest  at  6l.per  Cent,  on  the  Pur- 
ehate-mon^,from  the  2eth  December,  1846,  to  the  7th 
August,  1847,  tMf  dumitaed,  with  Ooete. 
This  was  the  petition  of  the  penonal  representa- 
tires  of  Benjamin  Hooke,  the  deceased  parchaser  of 
certain  lots  of  the  estates  sold  in  the  cause,  pray- 
ing for  compensation,  under  the  following  cinnun- 
stances: — On  the  3rd  September,  1846,  a  consider- 
able property  was  sold  in  lota,  under  the  decree  of 
the  Conrt,  subject  to  ^tecial  comlitions  of  ade.  By 
the  fourth  of  thoae  euidition^  H  was  stiinikted  thai 
the  purehaso'  of  each  lot  ahonld,  immMiately  after 
the  nl^  pay  a  deMsit  of  20i.  per  cant,  to  the  soucitms 
th«  Tendon.  The  fifth  cuidltimi  provided,  that  the 
purchaser  of  each  lot  should  pay  in  the  remainder  of 
the  purchase-money  on  or  before  the  26th  December, 
184A ;  and  that,  on  payment  thereof,  be  was  to  be  let 
into  possession  as  from  the  25th  December,  1845 ;  but 
that,  if  the  purchaser  of  any  of  the  lots  should  &il 
in  making  such  payments  at  the  time  and  in  manner 
before  mmtioned,  then  and  in  saoh  case,  **from  tehat- 
.  «iwr  cauee  the  delag  mmjU  have  ariaen,**  he  shoald  pay 
interest  at  the  rate  of  62.  per  cant,  per  annum  on  the 
balance  of  his  parchase-moner,  if  any,  remaining  to 
be  paid  by  him,  from  that  day  until  the  payment 
thenof.  The  ^th  condition  ^vlded,  that  eTery  pnr- 
'  diaaer  should,  at  his  own  expense,  obtain  the  usual 
taim,  allowing  and  afterwards  eonnrmiiw  him  as  the 
purchaser  oi  the  lot  or  lots  purchased  by  him,  and 
should  in  due  time  obtain  the  usual  order  for  p^ing 
his  purchase-money  or  purchase-monies  into  the  Bank 
of  Eln^land  at  the  time  before  mentioned.  The  seventh 
condition  provided,  that  the  vendors  should,  within 
three  dajrs  from  the  confirmation  of  the  order  nisi, 
confirming  the  Master's  report  of  the  purchase,  at  their 
own  expense,  deliver  an  abetract  of  th«r  title  to  the 
purchasers  of  the  different  lots,  and  thereby  deduce  a 
good  title  to  such  lots,  agreeably  to  the  conditions 
and  particulars  of  sale.  The  condition  then  limited 
a  time  within  which  objections  to  the  abstract  were 
to  be  teken;  snd  provided,  that  in  that  and  other 
lenpectii  tbne  ahonld  be  cmddered  as  of  the  eaaence 
of  the  contract.  On  the  4th  December,  1845,  the  Mas- 
ter's report,  certifying  that  Benjamin  Hooke  had  be- 
come the  purchaser  of  several  lots,  was  confirmed.  On 
the  23rd  December,  1845,  the  purchaser,  as  no  ab- 
stract of  their  title  had  up  to  that  time  been  delivered 
by  the  vendors,  deposited  94322.,  the  balance  of  his 
purchase-money,  payment  of  the  deponts,  with 
certain  bankers  at  Worcester,  at  interest  at  the  rate  of 
21,  JOa.  per  cent.  On  the  29th  December,  1845,  at 
which  time  no  abstract  had  been  delivered,  the  solicitors 
of  the  purchaser  wrote  and  sent  the  following  letter  to 
the  solicitors  of  the  vendors "  Gentiemen.--ZV  Viame 
r.  De  Viawte,  Hooka's  purchase.  We  think  our  client 
has  much  ground  of  complaint,  that  you  have  not  yet 
delivered  nw  abstract  of  title,  though  our  report  of 
purchase  was  confirmed  on  the  4tfa  instant.  Your 
clients  are  thos  committing  a  continuing  breach  of  the 
terms  of  the  contract,  and  for  which  we  give  you  no- 
tioe  oar  client  will  demand  compensatiim.  We  also 
give  yon  notice,  that  hit  pnrduae-nunwy,  viz.  9i32<., 


the  balanoa,  ia  inrcated  by  hira,  at  H.  lOt. percent 
annum  intueat,  in  the  bank  of  MesBs.  Far% &( 
Worcester ;  and  that,  as  the  conditions  of  sale  itqi 
him  to  pay  6/.  per  cent,  per  annum  interest  \ 
26th  instant,  the  difference  of  interest  mast  be  it 
lees  of  your  clients  so  long  aa  they  dday  the  dtliri 
of  the  abstract  rince  the  7tA  instant^  when  it  mriil 
have  been  sent  to  ua.  We  are,"  &c  Te  tiiitM 
no  zqtly  waa  ntnmed,  Vaiiona  pwtioBs  the 
abaci  «f  the  vendor's  title  vrera  tttowndi  finui 
st  different  times  to  the  solieitinB  of  the  purehiier,: 
an  abstnct  shewing  a  perfe^  titie  was  not  pds 
till  the  14th  July,  1847.  On  the  17th  Jul);,  lU?, 
order  was  made  in  the  canae,  upui  the  mctiot  M I 
purdiaaer,  he,  by  his  counsel,  statii^,  that  bemio 
tent  with  the  tiUe  to  the  purchased  prunisee,  by  wUc 
was  ordered,  (inter  alia),  that  the  purchaser  aitnld 
the  sum  of  94^.,  being  the  balance  of  hie  padt 
money,  into  court,  on  or  before  the  9th  Angutt 
next,  together  with  the  snm  of  7002.  lOi.  6i, 
amount  of  the  valuation  of  the  timber,  eiiltrfn 
&C.,  on  the  aaid  premises,  making  together  the  n 
10.1322.  lOr.  6tf.,  and  the  anm  of  8192. 12i.  4d:foil 
intenst  thorem,  at  the  rate  of  52.  per  cent,  per  uii 
from  the  26th  December,  1845,  to  the  7th  Ansnitt 
next,  after  deducting  therefrom  the  sum  of  4762.  It. 
admitted  by  the  vendcaa  to  have  been  teoeived  bi 
for  them  in  renect  <tf  thenotiof  the  premiaas  ^ 
balance  of  pntenase-money  and  interest,  after  nsli 
such  deduction  therefrom,  amounted  togtther  to 
sum  of  10,4752.  ISa.  3d.,  into  the  Bank,  with  tbepriT 
of  the  Accountant-General,  to  the  credit  of  the  onf 
to  an  account  to  be  intitled  **  The  Account  of  the  Fi 
chase-money  of  Benjamin  Hooke,"  aueh  fegmt  to 
made  without  prtjjudiee  to  the  righta,  ifaigf,  flit « 
pur^aaer,  on  ang  applieation  he  might  he  adiimltai 
to  the  Court,  for  oonqtenaation  or  tUUiwanca 
amf  alleged  delag  on  the  part  ofAe  plaintifi«rtta» 
in  emaciating  thatiUt  to  the  aaedealatea;  sad  thenar 
it  was  ofderad,  (inter  alia),  that  the  «id  fie«n 
Hooke  ahould  be  let  into  posaession  of  the  Pj 
diased  estates,  and  the  receipt  of  the  renti  sod  jmi] 
thereof,  according  to  the  oonditimB  <tf  ineh  sue;  « 
all  proper  partiea  were  to  join  in  and  eiseate  s  prop 
conveyance  and  assurance,  or  pn^wr  conTeWM*  « 
assnrancea,  of  the  aaid  premises  to  the  ssidBcigaii 
Hooke,  or  to  whom  he  should  appfunt,  mm  conn 
ance  and  assurance,  or  conveyancea  and  wo^*'*^ 
be  setUed  by  the  Master  in  case  the  parties  din 
about  the  same.  In  August,  1847,  the  poidW  K 
ving  pud  in  his  purchase-money,  pursuant  to  tfcew 
of  the  17th  July,  took  a  conveyance  of  the  pmew 
premises.  The  preeent  petition,  which  was  PW" 
after  the  death  of  tiie  poichaasr,  by  his  legal 
representatives,  stated  the  ftcts  above  nwtioMd, « 
that  part  of  the  purchase-monoy  still 
and  complained,  that,  by  reason  of  the  w*™" ' 
having  performed  theur  part  of  tiie  contract  eootja 
in  the  seventh  condition  of  aal^  and  not  having  iv< 
a  good  titie  at  the  time  specified,  the  pw«>*"r.^ 
suffered  a  loss  of  380/.  or  thereaboats,  being  the  <une 
enco  between  the  amount  of  interest  st  ^^  P*,^ 
which  he  had  paid  upon  the  sum  of  94322,  Uw  >*" 
of  his  unpaid  p^haie-money,  and  Um 
at  22. 10*.  per  cent-  which  lie  had  received  fto^f 
bankers;  andtiiathe,andBincehisdeatbbisI«iI|P«^ 
imirefiimtRtives.  had  become  entitled  to  be  txsmV^. 


quire  and  sUte,  whether  the  said  seventh 

solo  of  the  said  estates,  as  to  the  delivenr  bytaeTc 

of  an  abstract  of  their  title  within  the  time 

iuentioned,  was  or  waa  not  duly  comphed 
ae  between  them  and  the  poicbaisr;  and  U  tw 
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iMIMjtW  nch  ecndhloit  was  not  m  «omplied 
^  tUt  the  Maricr  mi^t  also  loqaire  Mid  itate 
vj^nupbd  bra  MrtaiiMd  hy  the  aaid  Boyamin 
nm,  n  vlut  eoapemstiNi  he,  or  the  petttioiura,  ai 
■fcl^pwaeail  npreaeiitetiTes,  wae  or  were  eDtitied 
•Vj^  by      of  rednetim  of  the  intereet  of  the 
g*'w-*M»y  or  othenriae,  by  naaon  of  each  con- 
MHMtbtTUK  been  duly  performed  by  the  vendon, 
4Hwfte  imoaBt  of  aoch  damage  or  eompensatioD 
■piwyAtotbepetitioiieig  by  and  out  ot  the  pni^ 
■»«^itiQ  RnauuM  in  ooart. 

«W»6eiwW  mS  Siapttr,  in  aopport  of  the 
l™»-->  aUtc  of  the  pnvcbaser  U  antitUd  to 
T*^— the  duaage  he  aoitahwd  from  the 
l^ntriatoert  upon  the  puTcbaao  money  from  the 
£^!?^>  to  Aagmt,  1847.  The  delay  in 
^^wptndthepnrdiaae  arose  entireljr  from  the 
^^'.■fcTeadon,  from  thdr  neglect  in  not  as- 
"ng»  We  before  the  sale,  so  as  to  be  able  to 
tea^fi  '^'f*^  within  the  time  agreed  upon. 
SfpWoateii  that  interest  shall  be  paid  in  case 
tlB^onvhitCTflr  caaae  arising,  cannot  be  meant 
^  plunly  oeeasioiwid  by  the  vendon 
^■■w  hQRMlM  T.  Lord  Falmomh,  (2  Sugd. 
^■JV-l^i- 118),  the  de&olt  was  on  the  side  of 
jg^i*  a  Dmma  r.  Bmibnm  (17  Law 


E*»jMflim  wu  a  oonditi<ai,  that  i4  from 
ViMncr,  the])ardiase-money  was  not  Mid 
> speafied,  the  porchasar  mwli^ 
^^**"f*y  interegt.  The  purchaser  in  that 
F^tfiwd  of  the  UUe  which  was  produced,  but, 
SSSaZ  ^  ^«  condition  of  sale, 

"'Jt'-t^*'  pay  the  money  into  eoiut,  with- 
SSL?  L  '  ™*      motion  was  refused,  on 
the  title  is  refused,  the  money 
in.  The  Coort  afterwards  refused  to 
rf^J"™"*' with  interest,  holding  that  pay- 
S^t^^^  specified^ the ooSfi- 

**«Jft«^eontra.-.The  terms  of  the  sUpola- 


1^  _K  V  -  uiB  lune  specmoQ  m  me  oonai- 
hrf3;«^  ""pOMibilily,  arising  from  the  de- 
Itmla^'     ^  the  purchaser. 


iH^^JS!^,^  ?PP'y  to  «Twy  delay ;  and  the 
W«^-r^iDtewt  dep^  not  upon  my  rule  of 

fSJ^'  SL^P""  the^^lation  the  parties. 
SSSfilS'^^^  S-*  S.  122).  Prior  to  the 
SwItfL  ufS?^**  it  might,  peihapi^  have 
S^H^5L'i'*^**■  "  «»•  puM^r  was  en- 
S^^JiV*  ?^t»<*,  but  that  right  (if  any) 
tE!!?!  1*  wmpletion  of  flie  contract. 

y^^'Pting  and  completing  the  con- 
Oi^CMBt  k  hwd  on  ,n  application  for  rdie^  upon 
a»  iMjUia  thst  Uie  contract  has  been  hiofcen. 

^  •TSZl'^r*?*  8  Beav.  413), 

»itaMH^6flwnit,  in  reply.— The  relief  asked  is 
^""(t «  tae  repudia^on  of  the  contraet,  hut 
iMw  the  ananer  in  which  the  cmtiMt  has 
les^itatai  It  ulike  the  question  of  det«riomtiim 
^■a  »»,  podiiig  the  eompletlon  of  the  con- 
^*«»»»y«tion  collateral  to,  and  incidental 
•'^J^  "  M  Ml  implied  part  of  ereiy  contiact 
pending  thecompleuon  of  the 
I  ma  pnperiy  manage  the  premises,  and  that, 
>li»bi(lo,  hennst  answer  for  the  deteriora- 
^iat, it  an  express  condition  of  the  con- 
(tMm  ID  sbetiact  in  time;  a  failure  in  the 
Mwrfwhieh  is  a  cause  of  injury  to  the  pur- 
c^Hi^i^pnperi/tsDbject  forcompenaation.  Notice 
<^  tti  Aiii  6f  compensation  was  gireu  by  the  letter 
'AeM  AeeBber,  ]84fi,  and  the  rig^t  Uiereto  was 
AmJ  ijlie  leima  of  the  order  of  the  17th  Jaly, 
MjiK  tit  eomfktim  of  the  purchase, 
W»i FiBdt. sad  GateU$  appeared  for  otherparties. 
JM^-w  JiMn  WuwAir,  V.  C— This  is  a 
AMHif  cooBilaihle  importanoe.    The  petitioners 
attosnpoBB'*  pvmiMa  under  the  decfee  of 


the  Court  (me  of  the  ooaditiona  of  wiXb,  it  waapvo- 
vided,  that,  if  the  oompktion  of  the  purchase  was 
delayed  from  any  cause  wnateTer,^e  puivhaser  should 
pay  interest  at  m.  per  cent.  By  another  otmdition,  the 
seventh  emdition  of  sale,  the  Tendon  were  to  deliver  an 
abstract  hy  a  stated  day.  lime  was  then  allowed  for 
deliTeiing  objections  to  the  purchaser,  and  to  fix  the 
time  for  completing  the  contract.  The  purchase  has 
been  completed  utuer  the  cironmstances  I  shall  pre- 
sently mention.  Fart  of  the  purohase>money  atilf  re- 
mains in  court.  The  petitioners,  hy  their  petition,  com- 
plain, that  the  eompletim  of  the  puzchase  was  ddayed 
by  the  aiAof  the  randora,  innotAaTingdnly  dellTued 
an  abatimot  of  title  at  the  time  nqulxea  by  the  serenth 
condititm  of  sak.  They  say,  by  thia  delay  the  purchaser 
has  sustained  damage  nndor  the  condition  which  requires 
him  to  pay  interest,  at  per  cent.,  until  the  completion 
of  the  contraet ;  and  the  petition  accordingly  praystbat 
it  may  be  referred  to  the  Blaster,  to  whom  these  causes 
stand  referred,  to  inquire  and  rtate  &c.  TThe  Vice- 
Chancellor  read  the  prayer  of  the  petition  J  I  nigret 
to  say  that  I  have  not  been  able  to  find  my  way  to 
grant  the  relief  prayed  by  this  petition.  I  cannot  but 
think,  as  I  stated  at  the  close  oi  the  argument,  that,  if 
the  petitioners  are  not  now  entitled  to  relief,  then 
must  hare  been  some  way  in  which  the  purchaser 
might,  and  at  aome  eariier  stage  of  tiu  cans^  han 
obtained  audi  nlief,  and  so  avoided  the  damage  ho 
baa  Bust^ned.  It  cannot  he  that  the  vemtoia^  after 
stipulating  for  a  right  to  interest  in  esse  of  delay  in 
completing  the  contract,  can  be  permitted  by  their 
own  act  to  delay  the  completion  of  the  sale,  and  still 
derive  advantage  from  their  own  wrongful  act,  unleas 
the  terms  of  the  contract  are  so  strong  that  there  is 
no  escape  from  it.  The  ground  on  which  I  proceed  i^ 
that  the  Court  cannot  give  the  relief  prayed,  unless  a 
Court  of  law  would  have  given  an  action  for  breach  of 
contract  after  the  contract  had  been  completed.  The 
question  before  me  is  not  whether  the  purchsser  might 
not,  before  the  completion  of  the  contracLharo  re- 
fused to  proceed  when  the  vendors  broke  the  sevoith 
condition,  but  whether,  in  a  case  in  which  the  pur- 
chaser, after  the  hreaeh  thceonditlonhy  the  renaoi% 
has  proceeded  wiUi  and  completed  the  contract,  he  can, 
nevertheless,  sustain  an  action  for  damages  agwnst  the 
vendors  for  breach  of  the  sermth  condition.  I  appre- 
liend,  the  puiohflser  would  in  that  case  be  told,  at  law, 
that  he  oiuht  to  have  complained  of  the  breach  when 
it  occurred;  and  thatj  hanng  proceeded  to  comuleta 
the  contract  after  notice  of  the  breach,  he  coula  not 
afterwards  compkdn.  The  only  question  is,  whether 
the  circumstances  of  the  case,  relied  on  in  aigument  aa 
taking  it  out  of  the  general  rale,  make  any  difference. 
The  first  thing  relied  on  was  the  letter  of  the  pur- 
chaser's scdicitors  to  the  vendors'  solicitors,  dated  the 
29th  December,  1816,  infonning  them  that  the  9432J^ 
the  balance  of  tiw  purAase-money,  was  invested  at 
interest  at  2/.  10*.  pear  onL,  and  that  the  purchaser 
would  demand  compensation  tat  the  loss  sniSidned  by 
the  vendors  not  delivering  the  abstract  by  the  time  re- 
quired by  the  conditions  of  sale.  To  that  letter,  as  I 
understand  the  cascu  noanawerwaagiven;  but  Iconnot 
treat  the  silence  of  the  vendors  as  eqnivalait  to  an 
agreement  on  their  part  to  submit  to  the  clum  made 
by  the  purchaser,  whatever  course  the  purchaser  might 
take  afterwards.  I  do  not  think  I  need  exprees  any 
opinion  upon  the  question  whether  the  Court,  if  appli- 
cation hadlwen  then  made,  would  or  would  not  either  have 
discharged  the  purchaser  from  the  contract,  or  have  re- 
quired the  vendors  to  discharge  the  purchaser  from  the 
payment  of  the  M.  per  coit.  mtraest.  The  qnestiMt  I 
have  to  oondder  la,  what  effect  is  to  be  givento  the  let- 
ter in  a  case  in  wmch  the  purchaser  proceeds  to  com- 
plete and  does  complete,  the  contract.  The  latter  as- 
serts a  rig^t;  hot  nnlesB  this  right  exists  in  contract 
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^he  mere  aeaertion  of  it  in  fhe  ifftter  -eannot  em  It ; 
and  being  of  opinion  that,  in  -^e  tkmjiie  oase  of  a  oon- 
tract  to  purchase,  completed  by  wmeymaoe^  asd  pajjr- 
ment  of  the  pnnhaae^noney,  a  n^it  would  net  exist 
at  knr,  I  eannot  admit  it  in  equity,  only  on  the  gronnd 
of  the  letter  of  the  29th  Deoember,  1845,  written  be- 
fore the  completion  of  the  contract.  The  next  qoes- 
fson  is,  whether  the  mrcamstaneee  nnder  which  the  con- 
tract was  completed  make  any  difference.  The  cinnnn- 
fltanoes  are  iband  in  the  order  set  out  in  the  petittrai. 
1^  an  order  in  fte  osuri^  henfa^  data  the  17th  July, 
1M7,  made  on  the  motion  of  Demawin  Hooke,  the  pur- 
chaser, he,  by  hie  counse^  decfoing  hirnedf  content 
with  uie  title,  &c.  PHiB  Honor  here  read  the  order.] 
Tbe  eonreyance  of  the  property  was  executed  in  Au- 
vmt,  1847.  It  is  under  the  resarrfltion  contuned  in 
umt  order  that  the  present  application  is  made ;  and  if 
Ae  purehaaer  were  here  trflering,  if  neoeeaRry,  to  give 
Tip  uie  j>urchase,  and  to  reconvey  the  estate,  the  quee- 
faon  wises  whether,  at  the  time  of  making  the  -order  of 
the  17th  Jn]y,  '1847,  the  pnrohaeer  was  m  a  sitnation 
to  demand  compensation.  If  he  inuete  on  retaining  the 
jmrchase,  which  is  the  view  the  petition  preeeuta,  I 
cnmot  hold  him  entitled  to  oompensation,  if,  as  I 
now  aarome  it,  the  completioi  of  ue  pnrehaae  under 
fhe  (ndinaty  cireinnstanca  would  dc^irire  him  of  that 
light.  The  dedaratiMi  In  the  order  of  July,  1817, 
that  the  payment  of  the  money  may  be  without  preju- 
diee,  may  entitie  the  purchaser  to*  undo  thoee  acta  if 
they  should  be  found  to  have  deprived  him  of  any  ngfat 
which  he  would  otherwue  have  had,  but  he  cannot  re- 
tain the  benefit  of  those  acts,  and  malce  a  claim  incon- 
BiBtent  with  the  position  in  whidii  he  ie  placed  by  them. 
In  deciding  this  case,  I  hare  considered  myeelf  bound 
by  the  cases  which  decide,  that,  in  a  condition  of  this 
nature,  where  interest  is  to  be  paid  in  case  of  delay 
from  any  cause  whatever,  by  the  purchaser,  the  acta  of 
Tendors  are  among  the  cauaee  which  may  delay  it.  I 
rive  no  opinion  whether  a  more  eound  construction  of 
those  worm  would  not  have  been,  "  any  cause  exmpt  the 
vendMB'  de&ult.*.'  ■  If  the  pvrefaaser  ohooaee  to  make 
«neh  a  contract,  the  Conrt  eannot  relieve  hin  fnnn  it. 
I  think,  tberefwe,  I  cannot  grant  &ia  rdief  asked  by 
tilie  petition. — PetitioH  dismt$«d,  wM  coett. 


COURT  OF  QUEEITS  BENCH.— Hilabt  Term. 
(^UBTBH  «.  Grbahe  aud  Another. — Jtm.  30. 

A  february,  1847,  Plaintig'  was  committal  upon  a 
Charge  of  vrMuVy  and  maiiehusfy  etttting  up  and 
destroying  a  Quantity  of  Frvit-trves  in  a  Oorom  in 
her  Oca^HXtioRf  of  t^tcA  the  had  hten  convicted  m  a 
Fmud^  of  13«.  M.  In  March  wh»  wot  hrmtght 
up  If  Babeaa  Cortmt  before  a  Jmfye^  who  Md  the 
CommUment  and  the  Cbimelkm  reeM  m  it  good,  and 
refimd  to  discharge  her.  A  Cbitdction,  wiiKf*  jSwf.  24 
tfStat,  7  8  Geo.  4,  c.  90,  waa  subte^uaOfy  dramn 
yp  etnd  transmitted  to  the  April  Seanent  and  fiUdy 
which  stated,  that  Plaint^"wiMtlly  and  m^iciousfy 
did  commit  Damagty  Injury,  ana^foil  to  certain  Seal 
Property,  to  wit,  to  ctrtam  Apples-treeSy  Oooteberry- 
trees,  and  other  Fruit'trees  then  and  there  growing, 
the  Property  of  H.  B.,'*  and  that  the  Amount  of  Me 
Injury  was  il.  ISs.  6d,  An  Action  having  been  com' 
meneed  against  the  Jartiees,  a  second  iJonvietion  of  the 
fame  Date  as  the  first  was  drawn  up  and  transmitted 
to  the  Midsummer  Sessions  and _^ledy  which  stated,  that 
Plaintif  "  wilfully  and  moHewMt^  did  commit  Da- 
mage.  Injury,  and  Spoil  to  oertakt  Real  Property  to 
wit,  1\eenty  Am^treetf  neenty€fooi«berry-trees,and 
Twenty  other  fyieit^treee  thm  and  1^«re  growing,  Oe 
Property  of  H,  B,f*  and  n^atived  ^  Exc^om  in 
file  Proviso  of  Beet.  84. 

SM, first,  ^  the  wiemACoinki^wtts  aimitMU 


Boidenee,4h9 firet  net  k<mtng  temheUimM,irwi 
iMing  done  efuieedentu  ^tmd^  it. 

Seeont^,  tkat,  it  being  tmeertam  whether  tht  fkuiSm 
■were  far  the  same  Offmee  ae  fftol  stated  is  IU(M| 
ment,  th^  did  notMpport  the  OmmUmmt. 

7%irt^,  Oat,  ntrnmnek  ae  Stat,  7  ^  8e0o.4,c.K,Mi 
rfiirifTif  iriTrrrrrf  IVrfifTrTir  rrrnffi'nj  ifrfirraf  ^wfajni'^ 
oMe  If  Summary  Qmmetieit,  the  Vmmtmmmii 
Beeond  Owncftofi  were  -<lQwfMf  fir  wt  Awiig  i 
Amount  ef  Damage  dome.  \ 

Held,  also,  that  the  l^BeeHem  ^  BtAlltt^i 
e.  90,wmsonfy<^)piieMeioOumimwhidHk9im, 
-done  to  nwf  Mr  b$$  Acm  U.; 

SenOhf^et  wai  met  mttsmdei  to  ofp^tt^sno 
Treee. 

^umt,  whether  Btat.  7^8  'Boo.  A,  e.9(^  egifSvlrM 

0MW  Injuries  done  by  a  Tenant  to  TWwgnaiijiy 

Land  in  his  Occupation. 

TtenMSB  for  assault  and  false  imprisomiuBt.  n 
not  guilty,  by  statute.  On  the  bial,  before  Mr 
C.  B.,  at  the  Yorkshire  Summer  AssixeB  in  1MI,ft« 
peared,  that  the  defendants  were  magi  titrate*  fell 
connty.  The  plaintiff,  and  her  husband  in  UtfifiAt 
had  been  teaants  to  Sir  H.  BoyntoB,  Birt,ofaialt 
and  garden,  ^e  TeecSved  anotiee  toq^tmlk' 
Apri^  18^,  and  before  die  qnitted  ahe  eot4m  ■ 
finitr'treee  in  the  garden  wUeh  bad  been  |daated  ^ 
edf  and  her  husband.  An  application  by  berlA  » 
Boynton  for  compensation  for  the  trees  \aA  btcn^ 
fused.  She  was  convicted,  nnder  oect.  S4  «f  itit.  i 
8  600.4,  c.  98,  and  oomnttted  udv  tht  tttm 
commitment  5*^- 

"East  Riding  of  Yorkshire.— To  ill  cowtiUo 
Uie  said  riding,  and  especially  to  Uie  amstible  of  t 
township  of  Burton  Agneos,  m  the  said  n^^"" 
the  keeper  of  the  house  of  correction  at  Bereriey, 
the  said  riding.  These  are  in  her  MaJeeh'B  m» 
command  you,  tiie  said  constable,  forUiwitn  to  «m» 
and  deliver  into  the  custody  of  the  said  keeperthe  bo 
of  Kanny  Charter,  late  of  the  parish  of  Barton  ipe 
charged  before  us,  two  of  her  Majesty's  jn**"  J  \ 
peace  for  the  said  riding,  upon  the  osu  w^*'" 
Boynton,  Esq.,  for  that  she,  the  said  Nuui^  Chu* 
did,  in  the  pariah  of  Burton  Agness.  in  to 
wilfdlW  and  malicionaly  cut  up  and  dertroy  »  qawj' 
of  fruft-trees  in  a  garden  in  her  occupation,  a 
whenaa  the  said  Nanny  Charter  was  this  ^af f  "!^ 
before  us,  the  awd  justices,  in  the  sum  «  *'rJ*J 
for  the  said  offence,  and  in  the  sum  of  W-  ™ 
and  whereas  the  said  Nanny  Charter  hath  n«iw 
and  refused  to  pay  the  fine  and  <»^,y°^'.j 
keeper,  are  hereby  required  to  receive  the 
Charter  into  your  said  house  of  correction,  anoi 
safely  there  keep  for  the  space  of  one  calendar  iwn| 
without  hard  labour,  unless  the  said  fine  and  cobb: 
sooner  paid  and  discharged;  and  foryooraodoi^ 
shall  be  to  you,  and  every  of  you,  a  '^,vT! 

"  Given  under  our  bands  and  seals  this  ail" 
February,  in  the  year  of  our  Lord,  1847.  , 
«  YAEBOBOnOH  Gmaio. 

«  Fbakcb  SmwoK,  (i-fcJ 

No  conviction  was  drawn  up  at  *^  *?°^;5»K|  j 
April  sessiona  a  conviction  was  filed,  of  wbicB 
lowing  is  a  copy . 

«  East  Riding  of  Yorkshire.-  Be  it  nm^SfSS 
on  the  20th  day  of  February,  a.  n.  1847,  "t  Bndunp 
in  the  said  riding,  Nanny  Charter  is 
ns,  &c,ferthatilie,  the  said  Nanny Oharttf.^| 
13th  day  of  Febmary  instant,  at  Burton  Agw  ^ 
said  riding,  wilfully  and  mdicioiiily  ^'^ 
raa^,  injury,  and  ^oil  to  cettaiii »"  pm*'V'  . 


to  certain  apple-trees,  gooseberry-trees,  """i^  ^ 
treee  then  and  there  growing,  the  P^^^^uinii 
Boynton,  But.,  ^inrtthefeam  of  ihe 
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cammitand  pronded,  tb«n  baing  no  rnnedT  or  pa- 
af^wit  is  the  mi  statnte  providM  for  the  oimice  of 
wlMj  aai  nudidoaily  eommitting  the  said  dmmage, 
■iin,aBdffioiL  ADdwe,theBud  YarboroughGreune 
wi  rnnds  Sisqimi,  adjudge  the  said  Nanny  Charter, 
nid  ofnoee,  to  forfeit  and  pay  the  sum  of 
ttUfc  Si,  whieb  we  hereby  adjndge  to  he  the  amoant 
fttti  iqoy  done  to  the  nud  Sir  H.  Boynton,  Bart., 
IjttiUtTeaionBble  compensation  to  the  aaid  Sir  H. 
l^te,BBt,  for  the  damage,  injnnr,  and  spoil  so 
MHBtyastDtMaid;  and  also  to  pay  tne  amn  <a  et.6d. 
fc«k;      ia  deftnlt  of  immeoi^  p^mtnt  of  the 
u,  to  lie  imprisoned  in  the  honse  of  correction  at 
fc^Kj^iitlK  md  riding,  for  the  space  of  ont  calendar 
WiA,iiAoit)urd  Ubonr,  onless  the  sud  sums  shall 
Ihsbk  yii;  tai  we  direct  that  the  said  sam  of  4t. 
m*iUWpud  to  the  said  ^  H.  Borntoo,  Bart., 
Wt  wM  SsH-Boyotwi,  Bart^  not  harug  beenex- 
~^Wia^Qf  ^ofienea;  and  we  order  that  tha 
lafatU.  {or  costs  shall  be  piiid  to  Charka  Bojrn- 

tiMKovhuds  andsnla  the      and  year 

"  Yauobocct  Gbbur,  ^b>} 
**  Fr&hcib  Snnwm,  (i-s.]r 

fcfttBtlitch,  during  the  Spring  assizes,  an  ap- 
Vimit  to  Rolfe,  B.,  to  discharge  the  plain- 
'  that  the  commitment  was  defective, 
was  lefased.   On  the  27th  March 
Kmd  with  notice  of  this  action, 
ii^entTiettmi  was  drawn  np  a  few  days 
tnl,uj  filed  at  the  Hidsnmmer  sessions 

^^i)rYoifahue,\  Be  it  remembered,  that, 
j  on  the  20th  day  of  Fe- 
^.B.18C,it  Bridlington,  in  the  said  riding, 
Beonrict«d  before  ni  &c,  for  that  the 
™r,oii  the  13th  Februaiy  instant,  at 
in  the  lud  riding,  wilfully  and  nuli- 
■^t  damage,  injury,  and  spoil  to  eer- 
to  «i^  twen^  appla-bees,  twoity 
Ti«a,  tod  tventy  other  frait-trees  then  and 
f^^^roperty  of  Sir  H.  Boynton,  Bart., 
■"^_J*«tlw«titnto;  and  there  being  no  re- 
^*™t  in  the  sud  statute  before  pro- 
■"■Ji  no  remedy  or  punishment  in  the 
»!JfjW  other  than  the  remedy  and  punish- 
»JJB  rijodged  and  q>eeified  for  the  said 

_r~J"™"8e>  inrary,  or  spoil  under  a  fair 
"Ppwition,  that  she,  the  said  Nanny 
m-KH'JT*  «nie;  and  the  said  da- 

^P.»qi7,  ladyiii  Dot  baring  beero  committed  by 
aasy  chrttt in  hnntSig,  fishmg,  or  in  the 
STSSSL?*^  the  asidYarborongli  Greame 
adjudge  the  said  Nanny  Charter, 
to  wmat  and  pay  the  son  of 
*e  heMhv  adjudge  to  be  a  reaaon- 


IbvChMiri 
IlKtaiyCb] 


Both  the  coaTietions  were  drawn  up  on  p^m-.  Tht 
firrt  conviction  having  been  given  in  evidience,  it  was 
objected  that  the  seoend  conviction,  which  negatived 
the  e»]eptiona  in  the  proviso  of  sect.  24*  of  stat.  7  &  8' 
Geo.  4,  o.  30,  was  not  admissible  in  evidence,  the  first 
liaving  been  filed  at  the  sessions ;  and,  further,  that  it 
ought  to  have  been  dnwn  up  on  parchment.  The  learned 
judge  held  both  the  convictioaa  admissible.  It  was  then 
objected  that  the  second  conviction  did  not  support  the 
commitment,  as  the  commitment  did  not  state  damage 
to  any  one,  and  that  sUt.  7  &  8  Geo.  4,  c.  30,  ss.  21,  24^ 
did  not  apply  to  oaaae  in  which  the  {UN^Mity  waa  in  tho 
ooevpation  of  the  party  doing  the  dwnage.  The  learned 
judffe  thought  that  CAam^v.  Pt^  (1  U.  B.  Rep.  71X; 
6  Jur.  70)  did  not  apply,  and  that  botb  conviotiem 
were  gooa;  and  directed  we  jury  to  find  a  verdiot  for 
the  defendaiitB.  In  tlie  following  Miohaelmaa  Term, 
(Nor. «), 

JjMW&f  moved  for  a  role  nisi  for  a  new  trial,  on  the 
ground  of  misdirection. — First,  a  conviction  on  paper  ia 
not  admissible.   [Lord  Dmimmt  C.  J. — Where  a  record 
of  a  former  oonWction  for  a  felony  has  been  given  in  evl* 
deoce,  I  never  saw  one  on  parchment.    Coleridge^  J.— 
The  certificate  only  of  the  lormer  conviction  is  given  in 
evidence — not  the  original  record:  that  certificate  is 
made  evidence  by  sect.  11  of  stat.  7  &  8  Geo.  4,  c.  28.] 
Secondly,  the  second  conviction  was  inadmissible,  be- 
cause another  had  been  drawn  np  and  transmitted  tO' 
the  quarter  sessions,  in  pursuance  of  sect  40t  of  stat.  7  & 
8  Geo.  4.  c.  30.    {Ckaney  v.  Pamt,  1  Q.  B.  Rep.  712; 
6  Jur.  70).   Thirdly,  tlie  convictions  are  bad :  the  21st 
and  24th  sections  of  stat.  7  &  8  Geo.  4,  c.3(^  were  not 
I  intended  to  apply  to  injury  done  to  trees  on  land  ia 
'  the  occupaUon  ot  the  paxty.   The  convictions  ought  to 
I  have  shewn  that  the  party  was  not  tenant.  {Courie^ 
\  J. — Should  not  the  party,  charged  with  an  offence 
,  under  the  statute,  prove  the  £act  of  tenancy  as  matter 
of  defence  V}  The  commitment  states  that  the  garden 


^A^jL.rf^.^  the  >ud  sir  H.  Boynton,  Bart., 
T?P>  "JWJ.ttd  spoil  so  CO  " 
'pytheramof  8#.6d. 

payment  of  the  said  sums,  to  be 


committed  as  afore- 
for costs;  and, in 


I 


TV.  mjttiJ.aiKi  spoil  so  coi 
'"topiy thenmSf  8*.  6d. 

•*^»a«4ite  payment  of  the  -  „ 

JJ«"athe  hoanof  correction  at  Beverley,  in 

 1w  nace  of  one  calendar  mtuith, 

™~  y  ^n,  ui/lesB  the  said  sums  sbaU  be 
^?  P«;  Ud  we  direct,  that  the  said  sum  of 
All!  Up«d  to  the  said  Sir  H,  Boynton, 
y»**?*"SirH.Boraton.  Bart,,  not  having  been 
?**"BfMf  gf  tl»  said  ofienoe:  and  we  order 
■»y  «jmrffli.6dL^  far  eoata  shall  be  paid  to 
the  fonylainant. 
odv  w  hands  and  9M 


smIs  the  day  and  year 


^  YutBCnOQOH  GUAMB,  (x.  8.) 


*  By  sect.  24  of  stat.  7  jfc  8  Qeo.  i,  c.  30,  it  ia  enacted, 
'*  that,  if  any  person  ihall  wilfoUy  or  maliciooalv  oommit  uvr 
damage,  iqjary,  or  spa^,  to  or  upon  any  real  or  penooal 
property  whatsoever,  dtber  of  «  pablic  or  private  natnre,  tbr 
which  no  remedy  or  pmiishment  ia  bereiabefora  provided,  every 
seeb  peraon  bdnf  eonvioted  thereof  bdbre  •  justice  ot  the 
peace  shall  forfeit  and  pay  such  sum  of  moDC^  aa  abaU  appear 
to  the  jnatice  to  be  a  reasonable  eoapeBsstioD  for  the  damage^, 
injury,  and  nxnl  so  committed,  not  aeeeding  the  aom  of  IM., 
wbidi  sum  of  money  ^lall,  in  the  ease  of  private  pn^r^,  be 
paid  to  the  party  ^grieved,  except  where  aooh  party  ahall 
have  been  examined  m  proof  of  the  offence  i  .  .  .  and  it  such 
sam  of  money,  together  with  coats,  (if  ordered),  shall  not  be 
I  paid,  either  immediatelr  after  the  conviction,  or  within  soch 
'  period  as  the  jastice  ahaU  at  the  time  of  tlte  convictioo  appoint, 
the  joatiee  nay  commit  the  oflbnder  to  the  eonunon  gaol  or 
honse  of  correction,  there  to  be  losprlsoned  only,  or  to  be 
imprisoned  and  kept  to  hard  laboor,  as  the  jostice  sball  Alnk 
fit,  fbr  any  term  net  exceeding  two  calendar  months,  onleta 
meh  sun  and  oaats  be  soooer  paid  t  provided  always,  that 
nothing  herein  contained  ahall  extend  l»  any  ease  where  Aft 
party  treapaastog  acted  nnder  a  feir  and  reasonable  sttppoaition 
that  ha  had  a  right  to  do  the  aot  complained  of,  nor  te  any 
treapaaa,  not  being  wilful  and  malicioiu,  comnitted  in  bnntii^^ 
fiabii^,  or  in  the  persoit  of  game,"  tu. 

t  By  sect.  40  of  stat.  7  &  8  Geo.  4,  c.  30,  it  !s  enaeted, 
"  that  every  justice  of  the  peace  before  whom  any  peraon  abaU 
be  convicted  itf  any  offence  against  this  act  shall  transmit  the 
conviction  to  the  next  court  of  general  or  quarter  sea^ns 
whidi  shall  be  holden  for  the  county  or  place  wherein  tba 
offence  shall  have  been  committed,  there  to  be  kept  by  the 
pnper  officer  among  the  records  of  the  oont ;  and  upon  any 
indiotment  or  Information  t^paoMt  any  person  for  a  sabeequent 
oflfenoe,  a  ccqiy  of  aadi  aoBvletkm,  oertMed  by  the  proper 
oSeer  of  Oe  eavrt,  sc  peovsd  to  be  a  tree  eepy,  shall  be  soffl. 
ciei<  iiiHwiii  tepeeera  LiiiiiuHiii-ihetfaaOiiBir  wttmtt,*' 
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was  in  the  ocoup^ion  of  the  plaintiff.  ^- — 

Does  not  the  conriction  follow  the  words  of  the  sta- 
tntel]  That  ia  not  always  enoagh.  {FUtcher  v,  Cal- 
lAfvp,  fi  ^  B.  Rep.  880  ;  9  Jur.  205).  [Lord  Denman, 
C.  J.— The  proTinons  of  stat.  7  &  8  Geo.  4,  c.  30,  are 
founded  on  the  malicioas  nature  of  the  ii^uty,  not  on 
llie  nlation  of  the  partv  who  comniita  it  to  the  owner.] 
Where  the  L^ialatare  intended  the  atatnte  to  apply  to 
property  in  the  occupation  of  the  pai^i  it  specifies  it, 
as  in  sect.  3,  hy  whicn,  whoeoerer  uiaU  vnkwfuUy  and 
maliciously  set  fire  to  a  house  in  his  own  occupation^ 
with  intent  to  injure  or  defraud  any  person,  he  shall  be 
guilty  of  felony.  Thirdly,  the  convictions  and  com- 
mitment are  for  different  offences;  and,  therefore,  they 
do  not  support  the  commitment.  {RogerM  v.  Jonei,  S  B. 
&  C.  400).  Further,  the  convictions  profess  to  proceed 
on  the  24th  section,  which  relatesto  injuries"  for  which 
no  remedy  or  punishment  is  hereinbefore  provided;" 
but  they  describe  an  injurpr  for  which  a  punishment  is 

J provided  by  sect.  21.  Again,  the  first  conviction  is  bad, 
or  not  negativing  the  exceptions  in  the  proviso  of 
Beet.  24;  and  the  words  of  tliat  proviso  shew  that  the  act 
was  intended  to  apply  only  where  the  party  doing  the 
injury  committed  a  treniass,  and  not  where  he  was  in 
the  lawful  occupation  of  the  land. 
The  Coubt  granted  a  rule  nin. 
In  Easter  Term,  1848*, 

Martin  and  Otter  shewed  cause. — First,  this  convic- 
tion is  not  such  a  record  as  is  required  to  he  on  parch- 
ment. A  record  is  "  a  memorial  or  remembrance,  in 
rolls  of  parchment,  of  the  proceedings  or  acts  of  a  court 
of  justice,  which  hath  power  to  hold  ple^  according  to 
the  course  of  the  common  law,  ofreal  or  mixed  acUons,** 
&c.  (Co.  Litt.  200.  a.).  The  records  there  mentioned 
are  records  upon  which  a  writ  of  error  would  lie.  In 
the  East  Ridmg  of  Yorkshire,  it  is  the  custom  to  have 
conTictiona  on  p^r,  partlr  printed  and  partly  written. 
The  more  inpOTtent  recorcu  of  sesrions,  such  as  indict- 
ments  and  verdicts,  are  not  necessarily  on  parchment. 
(Dickinson's  Qnarter  Sesuons,  863:  Foley  on  Convic- 
tions, 364).  When  they  are  returned  to  this  Court  they 
■re  on  parchment,  on  account  of  the  solemn  occauon  for 
which  they  are  brought  up.  Secondly,  the  direction  of 
the  leamea  judge  was  right,  if  the  second  conviction  was 
good.  In  Ckaiu^  v.  Pa^  (1  ^  B.  Rep.  712 ;  6  Jur. 
70),  which  is  the  only  case  in  which  an  action  has  been 
maintained,  notwithstanding  a  good  conviction,  the  first 
cotiviction,  as  recited  in  the  commitment,  had  been 
held  bad,  after  it  had  been  returned  to  the  sessions; 
and  the  seoimd  oonvieti(»i  was  drawn  up  after  the  dis- 
cbuge  of  the  pidntiff  on  a  writ  of  habeas  corpus.  In 
Saiwoody.Mimt,{l  B.  Rep. 726  ;  6  Jur.  78),  and 
3n  Mamm  t,  Oarpaiter,  (cited  in  CSofwv  t.  Ptymej  1  Q. 
B.  Rep.  719,  n.;  6  Jur.  81),  before  IdtUedale,  J.,  at 
Kisl  Prius,  it  was  held  that  a  second  conviction  was  ad- 
missible uler  a  former  one  had  been  returned  to  the 
Beasions.  [.They  also  cited  Gray  v.  Cbolwnt,  (16  EasL 
13) ;  It*x  V.  Allen,  (15  East,  333) ;  IFiliiM  r.  SemM- 
•WftA,  (7  Adol.  &  EU.  807).1  Further,  if  the  second 
oonviction  was  iDadmissible  m  evidence,  the  first  con- 
'rtetion  is  an  answer  to  the  action.  The  commitment 
and  eonvicUon  are  both  founded  upon  the  24th  section  of 
Stat.  7  &  8  Geo.  4,  c.  30 :  that  is  the  only  section  which 
contemplates  a  vil/id  and  malicious  injury.  (Littledale, 
J.,  in  S^,  y,  Dodton,  9  Adol.  &  Ell.  704,7101.  If  there 
is  any  difference  between  the  oonviction  and  the  com- 
mitment, it  is  cured  by  sect.  39,  which  takes  away  the 
cerUoran,  and  provides  that  no  wamnt  of  commitment 
shall  he  held  void  by  reason  of  any  defect  therein,  pro- 
vided that  it  be  therein  alleged  that  the  party  has  been 
convicted,  and  there  be  a  mod  and  ralia  conviction  to 
sustain  the  same.  (2)ani3lr,Pkitl^lC^tl^&ti. 


*  M»7  IS,  before  Lord  Damian,  C.  J.,  Fstteton,  Wight- 
am,  aad  Siie^  JJ.  The  aignDsat     eootintHd  U. 


662).  In  Rogers  r.  J<me»,  (3  B.  &  C.  409),  the  ewfe 
tion  and  commitment  were  for  disUnct  offeacM  sojei 
different  statutes.  The  conviction  need  not  go  Uycnd 
the  clause  which  creates  the  offence,  unleae  it  oootuisi 
reference  to  some  other  clause,  by  words  bqcIi  ii''ex 
oept  as  thereinafter  is  excepted,"  Itwia  aotoeoant} 
for  the  conviction  to  ncigative  the  proviioiawtli 
(Parke,  B.,  in  ThUtauU  v.  Gi&Mii,  12  Mce.  &  W.t8;  1 
Jur.  1043).  If  the  exception  arises  after  Uie  nriiiio 
tion  of  the  justices  has  accrued,  it  needMtbeiin 
tived.  Agam,  the  jurisdiction  of  the  jiutitts  lum 
attached,  their  adjudication  as  to  whether  the  act  wm 
pUuned  of  was  done  under  a  reasonable  daim  of  nj^ 
isfinal.  (Abbott,J.,in^v.;aH«jh,  ia&A.M 
Rex  T.  Wriotteilw,  1 B.  &  Adol.  648;  Dale  T.Poflm 
11  Jur.  638).  The  fact  that  the  garden  waiisllxiK 
cupation  of  the  plaintiff  does  not  exclude  the  jiuudii 
tion  of  the  magistrates.  {Millt  v.  OoUeU,  6  Buf.  8$ 
A  tenant  may  commit  malicious  damage  on  ticesnhk 
are  the  property  of  the  landlord.  The  term  "  ipoi^'i 
sect.  2if  is  anoloKOtts  to  **  waste,*'  which  is  the  me 
term  as  betwem  landlord  and  tenut.  Astothenft 
repugnancy  in  the  first  conviction,  the  word  "bdis 
h^  been  leil  out  in  the  statonent,  that  no  remedy  in  t' 
statute  is  provided  for  the  offence ;  but  thatststenoit 
surplusage — it  is  matter  of  law,  and  need  not  bencf 
tived.  If  it  need  not  have  been  negatived,  and  is  imp 
fectly  negatived,  it  does  not  vitiate.  {Rex  v.  Sm, 
T.  R,  320 ;  Rex  v.  Jeferies^  4  T.  R.  766 ;  Paltj  00  Ct 
victions,  pp.  72, 73).  The  objection,  that  the  ouiricti 
does  not  state  the  number  of*^  trees  destroyed,  is  hit 
by  sect.SS,  which  provides  that  convictions  itullDotl 
quashed  for  want  of  form.  The  40th  section  of  ittt. 
&  8  Geo.^  C.30,  which  directs  the  traDsmittiu(<tl 
conviction  to  the  next  sessions,  was  paesed  fiw  llie  a 
of  justices:  it  does  not  say  that  that  c«iri<^  ^ 
be  the  only  one  g^ven  in  evidence.  (Kdqr  tnCwn 
tions,p.61). 

KnouHea  voA  Ptuhl^,  contra,  8band(med  tlie  fint  0 
jecUon,  as  to  the  necessity  of  the  conviction  being  1 
parchment*.  Secondly,  the  justices  had  no  jiuiaiicu 
to  convict.  The  stat.  7  &  8  Geo.  4,  c.  30,  ■ppliee  to  " 
lawful  and  malicious  injuries  only.  The24ufecfjoa,( 
which  the  conviction  is  founded^  prorida  tbi^  it  si" 
not  extend  to  any  case  where  the  party  tretwoDg 
under  a  fair  and  reasonable  supposition  that  he 
right  to  do  the  act  complained  of.  In  t.  Chh 
(6  Bing.  86),  the  question  was  mereW  as  to  tbeMtj 
the  justices  to  commit  the  tenant  for  trisL  iiie* 
that  the  property  in  the  trees  belonss  to  the  lererBoi 
does  not  make  tue  tenant  crimiualb^  UaUe  for  cutt 
them,  though  the  landlord  might  bnng  trover  forth 
when  cut  down.  In  R^.  v.  JDoiwa,  (fl  Adol.  &  1 
704),  wluch  was  an  application  for  a  crinunsl  mm 
tion  against  muiatratee^  there  was  only  a  itatement  b|n 

party  chaiged  that  he  set  up  a  dum  of  right.  Tlun 
the  second  conviction  waa  not  adraiadble  in 
Though  it  is  not  necessaiy  to  draw  up  a  conndiim 
the  time  the  commitment  is  made  out,  it  is  too  ute 
remedy  any  defects  in  it  by  drawing  up  m*****!' » 
it  has  been  transmitted  to  the  sesrions  and  um;  > 
it  is  enacted  hy  sect.  40,  that  convictions  iai 
against  this  act  shall  be  transmitted  to  the  aaa  i 
sions.  If  the  second  conviction  was  inadaitfhl^' 
first  conviction,  taken  together  with  the  conunitiw 
affords  no  defence  to  the  action.  The  24th  oactun 
plies  only  to  offences  for  whJdi  no  puniduiMDt  u| 
vided  by  any  of  the  preceding  sections.  }^  ^ 
and  21st  sections  do  provide  a  punishment  for  tuu  1 
ciee  of  damage.  Further,  the  first  convicUon  wf"' 
have  nmtived  that  the  plaintiff  acted  under  a  fii^< 
reaaonaUe  supposition  that  she  bad  a  right  to  do  w 
complained  of.   In  7%ibaiilt  v.  OAum,  (12  '^'^  ^ 


•  See  Wrtg  v.  TUs,  (IS  J«.  93$). 
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M|]^ftidiiR,irItidiirag  eonteiided  to  operate  as  an 
aDirtiia,vaientaiaelUiasBliKqii«ntrtatQt«.  Here 
m  Mtign  eratingtlw  oSenee  most  be  taken  tt^ther, 
ad^  exertion  ia  eontidned  in  one  of  them. 

Our.  adv.  euft. 
lori  DoKu,  C.  J.,  now  ddirered  the  jadmient  of 
fta  Cent— Two  qoMtions  wen  made  in  this  caae : 
tBttHtohr  (he  defeodants  were  at  Uherty  to  give  a 
wmA  (tnktioa  in  evidence  after  a  fitst  had  been 
Mtamifctbe  qokrter  teetiona;  and,  seoondly,  whe- 
!!■  Ahi I  of  the  eoDnctioni  is  gi>od. 

Bjypwy  )fj  the  eridenee,  that  the  plaintiff  was 
■HktBd  b;  t»  defendants  of  an  offence,  under  the 
f  fc%fjn.4,  cdO^  and  committed  to  prison  for  a 
■■ft,mTitnii7, The  omTiction  was  drawn 
1^  faa,ud  tnnmitted  to  the  then  next  quarter 
lfa^(ainet(d  bj  the  Mlh  section  of  thestatnte), 
ffldrfftiimeyesr.  In  IIm  intermediate  time  a 
mm  mfm  to  diacntrge  the  prisoner,  on  the  ground 
F^diMn  commitinent,  was  obtained,  returnable 
itkinidjiulgeitihe  assizes  at  York  held  in 
irf  tint  jcir,who  considered  the  commitment 
■iraoM  the  prisoner.  At  the  trial  of  this 
i*«w™tioii  retnmed  to  the  qnarter  sesaions 
■iMn«i)itia,uidalsoanoUiereoaTiction  of  the 
i^tetawnittcdto  the  M«h»s  held  In  June 

UMBtaUd,  for  the  plaintiff,  on  the  antbotitr 
^^i^^  P^  p  ft.  B.  Rep.  712; 
'^T.™  ^  terms  of  the  40th  section  of 
4«  Mndants  ooold  only  rely  upon 
I*™*  Ktanwd  in  April,  and  woie  not  at  li- 
'".ff^JftwUchwaa  retnmed  in  June  In  eri- 
\««B«omiiiedin  Ooiugr  r.  that  after 

B  qudied  for  informality  another  cannot 
5^"  "P  to  protect  the  magistrate.  In  that  case, 
F*™M»e  ««Tictiwi  conia  not  be  quashed,  nor 
the  Court  directly  by  the  convicted 
."^tionri  ma  uken  away;  but  in  that 
jT'**"*'Wit,  which  recited  a  conviction  which 
^T"""^^™  mma,  having  been  held  bad,  by 
^Tji™* conviction,  as  tmly  recited,  ft 
rSSiS!?"**  magistrates  to  draw  up 

l?!?r  "^wtion;  and  that  the  effect  was 
»M£tht  engutl  convieUon  had  been  quashed. 
"r'P««.«e,»oeonTiction  had  been  trans- 
*l»  quesUon  of  the 

.^fj*«!«nitnent  was  befbra  the  learned 
i  "^"^  of  remanding  the  prisoner, 
har,  and  the  conviction  had 
April  ees8iona,as  directed  by 
2^*?/*™'  ™  have  resembled  in  cir- 
■IbwLL^'*^  V.  Pegntj  and  that  convic- 
Imfti  ™  '°  have  been  the  convicHon 
^^^.^.'''''''itiQeiit,  and  determined  upon  by 
^'Ty*  fotW  connctiott,  subsequently  drawn 
^~Pmittri  to  a  subsequent  sessions,  would 
~^*J"»wibIe.  The  judge,  however,  in  this 
«|aanU  (]»  primier  upon  the  comrnitment,  and 
■"■J*" "noted  in  it,  beJare  any  fntnal  «m- 
^■NWhoi  tnimftled  to  the  quarter  seinons  at 
"^^■tof,  tlunfm,  had  taken  plaee  equivalent  to 
IfW**  eoitviction;  and  the  case  is  cleaiiy,  wa 
g'.^iJiiuifaible  from  that  of  OkoH^  r.  Ptgrne, 
■■■■■It  wiati  the  circomstanoe  which  was  the 
V^'iama  ia  that  ease. 
WJatilwof  opinion  that  the  40th  section  of  the 
H  Burdv  Areetory,  and  that  the  transmitting 

£**nt(ua  to  tne  April  searions  doea  not  preclude  the 
If  lie  Bupstetcs  to  draw  «p,  and  produce  in 
■.awther  eonvlctioii,  tmHmltted  to  a  mbae- 


ntmining  question,  then.  Is,  whether  either  of 
Wflnietiou  is  good,  and  will  aoppori  tin  commit- 
li  flriir  to  inpport  •  bad  ewuiUtiiHnt  by  a 


good  oonvlctlni,  the  latter  mast  appear  to  be  fiw  du 
same  oflfence.  If  any  aathoity  ware  naedad  for  aneh  a 
propontion,  the  case  of  Amrr  r.  Jmm  (3  B.  &  C.  409) 
u  dlreotly  in  p<nnt.  In  the  commitment  in  question, 
the  offence  is  stated  to  be  <*  wilfally  and  roalidonaly 
catting  nji  and  destroying  a  quantity  of  fruit-trees  in 
a  garden  in  her  (the  prisoner's)  occupation,"  for  which 
she  is  convicted  in  the  sum  of  41. 13t.  Sd.,  and  in  ttt.  6tf. 
for  coats ;  and,  having  refused  to  pay  the  fine  and  ooBtl^ 
is  committed  to  prison  for  one  calendar  month,  unless 
the  fine  and  coets  are  sooner  paid. 

The  Stat.  7  &  8  Geo.  4,  c.  90,  has  two  sections,  the 
lOth  and  20th,  applicable  to  the  offence  of  **  unlawfully 
and  maliciously  cutting,  breaking,  barking,  rooting  ap, 
or  otherwise  destroying  or  damapng  the  whole  or  any 
part  of  any  Itm,  sapling,  or  sluii^  or  any  underwood  p 
the  1 9th  applying  to  injuries,  exeseding  the  amount  of 
1/.,  to  trees,  &c.  im  a  garden;  and  the  20th,  to  injoiiss 
to  the  amount  of  1«.  to  trees,  &c.  growing  ai^whtn. 
It  has  also  two  sections,  the  21st  and  22nd,  appUcabla 
to  the  offence  of  "  unlawfiilly  and  Dialiciouuy  aestxoy- 
ing,  or  damaging  with  intent  to  destroy,  any  plant,  root, 
fruit,  or  vegetable  production  Browing  in  anjr  gard^^* 
(by  sect.  21 );  or  any  cultivated  root  or  plant  used  for 
tlie  food  of  man  or  beast,  or  for  medicine,  distilling, 
dyeing,  or  any  manu&cture,  growing  in  land  not  bmng 
a  garden,  (by  sect.  22).  It  has  also  a  section,  the  24th, 
applicable  to  the  offence  of  wilfully  and  maliciously 
"  committing  any  damage,  iiuiii7»  o'  *poii  ^  or  upon 
any  real  or  persmial  proMrty  wMtaoaver,  either  of  a 
public  or  private  natnxe,  far  wMet  no  rano^  or  ptmiik'- 
mmtutktnbiBefbnpnMd,** 

The  olfonce  stated  In  the  commitment  is  that  of  wil- 
fally and  maliciously  ratting  up  and  destroying  fruit- 
trees  in  a  garden;  and,  if  the  dam^  done  exceeded 
the  value  of  1/.,  would  be  within  the  10th  section,  flf 
an  offence  at  all);  and,  if  the  damage  done  were  to  ue 
TOlne  of  If.,  it  would  be  within  the  20th  section. 

The  stotnto  containing  specific  enactments  and  penal- 
ties for  malicious  injuries  to  trees,  where  the  damage 
is  to  the  extent  of  I#,  or  upwards,  we  are  strongly 
inclined  to  think  that  the  24th  section  of  the  stotnto 
was  not  intended  to  apply  to  injuries  to  trees  at  all ; 
and  that,  if  the  injury  be  leas  in  amount  than  it  is 
too  inoonsidenhle  to  be  made  the  sabjeet  of  praasea- 
tioo.  Bat,  in  any  view  of  fhe  eas^  we  are  of  opinioa 
that  the  24th  section  can  only  be  ^^cable  in  case  tlw 
damage  is  less  than  If.  Both  the  convictions  appear, 
from  their  terms,  to  have  been  nnder  the  24th  section, 
bnt  in  neither  is  the  amount  of  the  damage  stated. 
The  commitment  also  says  nothing  as  to  the  amount  of 
the  damage;  it  is,  therefore,  quite  uncertain  nnder 
which  section  of  the  act  the  offence  of  which  the  pri- 
soner has  been  convicted  really  came.  The  coneequencea 
of  conviction  under  the  several  sections  are  very  dif- 
ferent, and  entirely  dependent  apon  the  amount  ox  tba 
damage  done. 

We  are,  therefore,  of  opinion  that  the  commitment 
and  both  the  convictions  are  defoctiv^  for  not  she  wing- 
some  specified  amount  of  damage,  that  U  migftt  M 
known  for  emtain  nnder  what  section  of  the  statute 
the  prisoner  has  bem  convicted.  The  ral^  therefore, 
win  be  absolute.— -Alb  oSsohM. 


COURT  OF  COHMON  PL£AS.--Hiubt  Tssik 
Shtth  and  Others  v.  Andebsoh.— ^on.  15  and  16. 

TTwumti  Prmeipal—Home  and  For^n—tUAUityif^ 
P^tmmi  by  to  Ma  AgaU, 

If  an  Agent  bt^t  Chodt  on  Credit  for  an  unnatMd  Prim^ 
cVMlf  Pajment  ^  M«  Prinewal  to  his  Agent  <f  Mr 
Price  of  the  Qoodt  before  the  Credit  expiree  mov*  mider 
$ome  (Xrametaneei,  deprive  the  Vmdor  of  hie  Bight  |» 
SM  lite  fi  imQi^l, 
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KynMT  o.  Sawenmpp  (1  Camp,  100)  it  tut  m  Aulkari^ 

to  the  oontraty. 
Tk»  Right  of  the  Vmdor  fa  «m  a  Homo  Princwal,  icAm 

discovered,  it  tmdouhled,  provided  that  the  Vendor  has 

not  elected  to  dtarge  the  Agent  eaxtueipefy  at  all  events; 

provided  alto,  that  the  State  of  AeeomUs  between  the 

Principal  and  his  Agent  is  not  such  at  taotdA  make  it 

mmst  that  the  former  should  be  sued. 
A  Foreign  Principal  is  in  no  Case  liable  to  an  Aetiony 

at  the  Suit  of  the  Vendor,  far  the  Price  cf  Good*  pw- 

chosed  ly  an  Agent  resident  in  England. 

Assnmput  for  goods  sold  and  delivered,  money  pud, 
work  doDCL  commifluon,  intonnt,  and  upon  an  account 
stated.  Plea,  non  asBumpnt.  The  cause  was  tried  be- 
fore Wilde,  C.  J.,  at  the  Guildhall,  on  18th  December, 
1846,  when  the  facta  appeared  to  be  a«  follow*:— The 
l^ntifis,  Smjtb,  Cowan,  and  Pender,  carried  on  buri- 
IMBB  in  Manchester  as  oommisnon  agent^  under  the 
firm  of  Pender  &  Co.  Stnrth  and  Cowan  also  carried 
on  budnesB  (in  which  Pender  was  not  interested)  as 
merchants  in  Ghugow,  under  the  firm  of  Smyth  &  Co. 
The  defendant  was  partner  in  a  firm  of  Ajiderson  & 
Co.,  merchants,  resident  in  Bombay ;  and  Melville  & 
Co.  were  their  London  agents.  The  order  for  the  goods, 
the  subject  of  the  present  action,  was  given  to  the 
plaintiffs  in  July,  1847,  by  Melville  &  Co.,  on  account 
of,  and  in  execution  of  directions  received  from,  Ander- 
son &  Co.  The  name  of  the  latter  was  not  mentioned 
when  the  order  was  given;  but  the  invoices,  sent  by 
the  pl^nUffs  a  few  weeks  after  to  MdviUe  &  Co.,  were 
in  the  following  forma :— **  Inv^ee  of  forty  cases,  goods 
bought,  and  lying  here  to  order,  on  account  of  Messrs. 
A.  Anderson  &  Co.,  Bombay,  per  Messrs.  Melville  & 
Co.,  London,  by  John  Prader  &  Co.,  agents;"  and 
"Invoice,  six  cases,  goods  bought  and  forwarded  to 
Messrs,  Leach,  Harrison,  &  Co.,  Liverpool,  to  be  shipped 

by  ,  on  account  and  riik  of  Messrs.  A.  Anderson 

&  Co.,  Bombay,  per  MesHrs.  Melville  &  Co.,  London, 
by  John  Pender  &  Co.,  agents."  At  the  time  these 
invoices  were  sent,  two  bilb  were  drawn  by  Smyth  & 
Co^  of  Glaagow,  at  the  request  and  for  the  use  of  the 

eaintifls^  upon  Melville  &  Co.,  and  accepted  by  the 
tter,  fat  the  price  of  the  goods.  The  fint,  a  bill  for 
1286/.  ISf.,  was  at  rix  monthL  and  foil  due  <hi  the  2Gth 
February,  1848;  the  aeoond,  for  646/.  16«.  6(1.,  was  at 
four  months,  and  fell  due  on  the  24th  January,. 1848. 
The  goods  were  shipped,  and  arrived  safely  at  Itombay ; 
end  Anderson  &  Co.,  about  the  same  time,  received  an 
aeconnt  from  Melville  &  Co.,  in  which  the  latter  debited 
them  with  the  amount  for  which  the  bills  were  drawn, 
and  also  informed  them,  that  Melville  &  Co.'s  accept- 
ances had  been  given  for  and  on  account  of  these  goods 
supplied  by  the  plainti!fo.  The  statements  of  the 
shipments  were  sent  to  Melville  &  Co.  from  Smyth  & 
Co.,  of  Glasgow,  and  were  headed  thus : — 

"  Manchester,  (date). 

"  Messrs.  A.  Anderson  &  Co.,  per  Melville  &  Co., 
London. 

"  To  John  Pender  &  Co.,  agents." 
Soon  after  the  goods  had  been  shipped  the  defendant 
arrived  in  England,  and  a  di£Ference  which  had  arisen 
between  the  plaintiffs  and  Melville  &  Co.,  as  to  the 
quality  of  certain  of  the  goods,  was  referred  to  him,  and 
he  had  interviews  with  the  plaintiffs  at  Manchester,  and 
with  Smyth  &  Co.  at  Glasgow,  on  the  subject;  and 
also  with  reference  to  some  charges  to  which  he  ob- 
jected, made  by  Smyth  St  Co.,  in  the  above-mentioned 
statements;  and  a  memormdnm,  in  his  handwriting, 
was,  at  his  request,  forwarded  to  Smyth  &  Co.  by  the 
^idntifis,  commencing  thus: — **  Explain  Ifesn. 
Smyth  &  Co.  tint  they  charge  1/.  par  curt.  In  the  in- 
Tttiae  for  buyiiw,  and  again,  1/.  10*.  per  cent,  on  the 
statement,  makiiqr  2/.  10s.  pcroent."  Then  fidlowed  a 
OftlculaUon  of  the  diffezence  between  tha  aelnal  iihsi||ia 


and  what  they  ought  to  have  bean;  and  the  mmuna 
dum  concluded  thus:  "Now,  it  appears  the  cosuBia 
sion  ought  to  be  1/.  10«.  pbr  cent,  on  atnoiut  of  lit 
voices,  271.  Is,  1  It/.,  leaving  24L  4*.  4d.  to  be 
dited."  SooD  after,  Andereon  &  Co.,  in  Bombay,  hif 
received  the  account  transmitted  to  them  by  MUnDf 
&  Co.  and  after  it  had  also  been  commnnic^  to  tk 
defendant  they  transmitted  from  Bombay  to  Mtlvik 
St  Co.  (with  whom  tiie^  had  laige  dealmgi)  nMe 
money,  more  than  eufScieut  to  discharge  the  tm  bSi 
After  Uie  receipt  of  these  remittances^  uid  befm  dtk 
of  the  bills  amved  at  maturity,  Melville  &  Co*  iftfpa: 
payment,  being  at  the  time  indebted  to  Asdu»D& 
Co.  to  the  amount  of  24A2t  Both  bills  havii^  bw 
dishonoured  when  due,  the  plaintiffs,  as  also  Smyth  I 
Co.,  demanded  payment  of  the  defendant,  whid  bdn 
refused,  the  present  actiui  was  brought.  Thefdiitfll 
contended,  that  tiiroughout  the  trauaactton  credit  b 
been  given  to  Anderscm  &  Co.,  the  prineipaUi,  udai 
to  Melville  &  Co.,  the  agents;  and  that  the  bilb  Ik 
been  drawn  upon  tiie  lattw  only  by  way  (tf  oaMm 
security.  The  learned  judge  left  it  to  the  jnry  toi^ 
whether  the  phuntiffs,  with  the  knowledge  that  iab 
son  &  Co.  were  the  prineip^  and  MeIrille&Co.d 

rts,  had  elected  to  give  oradit  to  tiie  foneer.  E 
told  tham,  that  if  Andemm  &  Co.,  hi  conseqii* , 
of  their  name  not  havti^  been  menUoned  at  tha  tS . 
the  goods  were  ordered,  were  to  be  considervd  u  sal 
closed  principals,  whom,  when  diaoovered,  the  pkiadf 
would  have  had  a  right  to  sue;  still,  the  tnoautia 
which  subsequently  took  place  between  AndeiM  I 
Co.  and  MeMlle  &  Co.,  in  respect  of  their  socouttMa 
these  bills,  would  deprive  the  phuntift  of  any  rip 
they  might  otherwise  have  had.  of  suing  the  fcra« 
The  jury  returned  a  verdict  for  the  deiendint. 

Jan.  16.^Sa«,Seijt.,  (©«waK»<(  with  him),  moTj 
for  a  rule  niai  fw  a  new  trial,  on  the  groond  at  MO 
rection,  and  that  the  verdict  was  against  the  <*>^ 
It  is  submitted,  that  the  leamed  judge  miadtteeted  tk 
jury,  in  omittii^  to  st«te  to  them  that  the  ps^t  ¥, 
Andeiaon  &  Co.  to  Melville  &  Go.  (assnming  it  to  bw 
been  made  to  diaehaiM  these  hUls)  beiiig  b^P^ 
maturely,  before  the  bUls  w«re  doe,  did  not  ™ 
defendant.  In  Smith  on  Contraeta,  282,  U  b  «V*J 
"a  principal  cannot,  by  pfematnrely  eettlini w>»  » 
agent,  deprive  the  other  otmtracting  party  of  mJ"*? 
ofelecUon."  A  pay  mmt  before  the  "^P^'^^VLS 
credit  on  w4iioh  goods  are  acdd  is  sach  a  P'fH', 
payment.  (Kymer  v.  Smoercropp,  1  Camp.  IW).  »> 
also  clear  upon  the  evid«ioe,  that  the  V^^y^^fTl 
to  chai^  the  principal  and  not  the  agent.  \M''r*^ 
—It  aeems  odd  that  a  manufoetursr  at  MaoHi^ 
should  elect  to  give  credit  to  a  house  in  Bombay.  » 
the  defendants  had  been  nstdent  in  FIanc^  u  maw 
of  hiw,  it  woald  be  Msuniedtliatereditwa9Ki''eii  t<>"' 
agent.  Is  not  the  same  law  applicable  >).e">^|.u 
Thomptom  r,  Daeemmt,  (9  B.  &  C.  78),  it  u  i><^ 
down  as  matter  of  law,  that  credit  is  riven  to  « iP" 
buying  for  a  foreigner,  but  Uiat  merchants  "T?^ 


he  collateral  security  of  an  fingush  nnn.  '"j^Tr--, 

^.QandoMqui,  (4 Taunt 573), itU«d.th«* '"J?^ 
tiff;  who  had  sold  the  gooda,  tuwi  debited  the 
his  books  and  invoice^  and,  therefore,  eoold  not 
against  the  principal;  but  from  the  "'^""'"."i^Lr i» 
sent  case,  there  can  be  no  doubt  but  ^^^^ 
mentioned  as  the  principal.  {Wilde,  tbc 
be  mentioned  merely  as  ceBsinee  of  ^'.8*>°T:-m 


woroa  per  mei*u»  «  TLi,i||Be 
the  aoppoattkn  that  they  wne  pnneipals.  ^ 
the  thnd  ease  mentisMa  by  Littledale,  ^^^^^S- 
j.  J>ammpmi,  "The  adlet  m^M  hk  mnK**"^ 
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■MNtetMA  intee^  agent:  1m nay 
«lA.iiapitnhwr  fcr  ge^  boqglit  tkrawh  B., 
Jg*  Jbtte  Qae,lM  4faa«%y  malm  hii  ebotion 

7i?*.  [uvrnMO^Ji — Againrt  that  mamnption, 
•jMwilwwseof  the  Mils  hmvisgbaen  dimwn 
JJtteigeBt]  Bayky  in  7%0MfMOR  v,  i>M«R- 
gl^  'Ifttt  uot  dees  make  himeelf  peraonally 
9%Mm  MtbQowitet  the  principal  nwy  not  W 
^■ib'.nbjeet  to  lUt  qnaBfieaUim,  tint  the  prinoi- 
iMtM  ^jofieed  bybeinr  made  perMnally 
»  mtaee  of  Hie  case  is.  mat  he  nioald  not 
[mhkf  that  iB,  if  the  principal  has  paid 
^afaeHe^H  does  not  mpeBT  that  he  has 
Iferthm  goods,  and,  if  he  hai,  he  did  it 
Tbm  is  no  plea  evoept  noi  ammp- 
'  w  Waiat  had  raied  npon  payment  to  his 
tWiMd  We  pleaded  it  apeciatly;  theatsteof 
~*iWt«mtindefciidBit8  and  MuviUe  &  Co.  in 
■ttwftiA  alnnnble  in  eridoiee  on 'tikis  ivne. 
1,4^1  Husk  urneeial  plea,  aetting  np  these 
^«i(fatt,ii^t  hare  heen  demnrred  to,  as 
"  ;  tt  m  MDnpnt.]  What  took  plaee  at 
lOlifHTTelative  to  the  dimnte  abont 
^aiAeumDonmdnm  in  the  defendant's 
latiAertiteinnitB  of  Bhiprrwnts,  -wn  evi- 
■antnt  itoted.  Tffme  t.  fFrw  (3  East, 

  WttfcrrijiriuMmt  en  January  18th. 

■■^•^/.-TMiwi  u  aeticn  bimwht  by  oertain 
'^%adtr  the  firm  of         Fender  & 
T  T'"*'>  ^[ilMt  the  defendant,  one  of  a 
3'?*?       ti»  name  of  Andenon  &  Co. 
fcr  the  price  of  goode,  whioh  had  been 
&  Co.  of  the  pUintifiis  for  the 
•»  maaut  and  his  partners.   Some  qnes- 
**h     S-**"  ^^Ij  "  *o  whether,  at  the  time 
I  ?^"''^t,then8meof  Andereonwasmen- 
L'ai  S^**^**"*       ^       6nwn  by 
,  at  the  reqwst  and  for  the 

■  i  "P®  MelviUe  &  Co.,  and  accepted 

_  f"*    gwfc,  payable  at  the  expiration  of 
■WfflM»heh  thegwds  were  sold;  and,  at  the 
"      donbt,  from  the 
rr;T*Pwirtie8TO8wdl  aware  Utat  the 
■^J^itw  to  Andenon  &  Co.  Indeed, 
«^lw«itT    that  it  was  known  at  the  time 
Ik  iT^'y  giTen.   It  also  further  ap- 
ZJr^  &  Co.,  who  had  large  dealmgs 

iZl^  to  which  they  debited  them  with 


t^^y  V^  BiUi,  and  pointed  out  to  them,  that 
for  and  on  aeeonnt  of  the 

CtMoktZ.v'''  "f^^  to  ^™  i       I  think  that 
iL^m&igland,  and  had  notice  of  this 
"  known  to  the  de^dont  and  his 
UB  of  money  Uian  the  price  of  the  goods 
bf  tbem  from  Bombay  to  Melville  & 
%kb^.  Now,  it  certidnly  appears  to  me,  that, 
Jjjtjui  (to  were  goods  bongtit  1^  HelTille  &  Co. 
wpmhaUaA  hiBembety,  who  were  entirely  nn- 
umtttitjibiBtiBt,  and  that  the  latter  took  bills 
Mfanotampted  by  Melraie  &  Co^  there  conld 
kmmnhU  donbt  that  thn  was  a  sale  bv  the 
iMfiloKdnlle  &  Co.  and  not  to  Anderson  ee  Co. 
tWfkMtcr  stood  in  no  tdtnation  a^U  of  buyers, 
•^■rtAb  does  a  foreigner,  resitMt  abroad,  who 
l^jwtbof  s  nunnfiMTtnrer  in  Engluid  through  an 
KtideDt  hi  'Ea^'iBad.   In  such  a  case,  it  is 
lllbevii  that  tiiere  is  no  privity  between  the 
Ukr  ml  the  seller,  and  that  tiie  foreigner  is  in  no 
wule  to  in  action  at  the  suit  of  the  latter,  but 
Mtripntii;  and  probably, if  the  imttter  had  been 
mMj  pat  to  Ae  nny  in  tint  way,  they  would 
iiUiohiriMiaii  abort  ft.  It  aeema  to  ma,  tint 


ttw  facta  ptetty  ^rKtofly  "^wra  w  pat  to  the  jury;  Int 
the  Lord  ClmF  JasUoe,  Jm  the  oonne  of  hisehaige,  abo 
Stated  the  follewing  pwpeaition  of  law,  whieh  was 
oidy  one  ulttmatdy ,  I  think,  queflMoaed  by  the  kannd 
eonnael  who  moved  for  the  rule  nisi: — **  Pnttmg  it,** 
^e  judge  i^,  '*'aa  a  possible  eaae  (whidi,  Imwever,  u 
I  have  already  ranarked,wasaclnded  bytiieevldenea} 
that  Anderson  &  Co.  were  unknown  principals  in  tiiis 
oontraet,  whom  the  plaintiffs,  bat  far  sometmng  whieh 
deprived  them  of  it,  would  iwve  had  a  right  to  sue  wlnn 
diseovered,  the  tiansactions  which  tot^  plsee  between 
Andmcm  &  Co.  and  Melville  &  Co.^  in  reopeot  of  tii^ 
aoeonnts  and  of  theae  bills,  did  depnve  the  plainttffb 
that  right."  Sevenl  casea  have  been  cited,  and  more 
Mrtimuariy  tiiese  tinecL  Potanon  t.  Gtmdateqm,  A4- 
mum  T.  gamtoawwi,  and  Tlmmtm  t.  DoMnporty  wUeh 
have  formed  the  twrisofaay  legal  dlaenaaion  which  haa 
occurred  on  aubjeots  of  thia  dncription  of  late  yeaos. 
And  in  than  thermits  of  a  vendor,  where  the  paraiaae 
haa  been  made  by  an  agent,  on  behalf  of  a  prlnoipa], 
known  or  nnknovm,  Englidiman  or  forekncr,  have 
been  conndered.  lliere  Is  no  donbt.  that  where  aoen- 
traet  is  made  by  an  agent  for  an  unknown  princfpai 
reudeut  in  this  oountry,  and  nothing  has  been  done  to 
^w  that  the  vendor  elected  at  all  events  to  charge  the 
e»ent  exohnively,  he  may,  on  discovering  the  principal, 
ohaige  him.  In  the  flnt  two  cases,  this  was  either  as- 
sumed or  ruled  to  be  the  law,  where  tiie  vendor  deals 
with  the  agent,  suppo^ng  him  to  be  the  priuuipaL 
T^oaiaMi  T.  2>aewHwrt  went  fcrther,  and  dedded,  (wW 
might  lunre  been  oonbtfiil  beftve,  and  aa  to  whiwi  tiien 
vrere  atioi^  reasons  to  be  urged  <m  both  sides),  that 
wbm  the  agent  disdoaes  that  he  has  a  principal,  bat 
doea  not  mention  his  name,  and  the  vendor  ooee  not 
inquire,  still  the  latter,  on  diaooToring  the  principal, 
may  soe  him.  A  principal,  whose  name  is  not  commu- 
nicated, whether  his  existence  is  or  is  not,  is  pnton  the 
same  footing  as  a  principal  whose  existence  is  not  com- 
municated. In  that  ease,  as  vras  intimated  by  the 
Court,  the  question  migM  have  been  raised  whether 
Thomson  was  liable  at  all  as  bayer,  on  thegroimd  that 
he  was  resident  in  Scotland,  or  periiaps  on  some  other 
ground,  and,  possibly,  had  the  queetion  )>een  raised,  it 
would  have  been  decided  in  favour  of  the  defendant. 
Bnt  it  waa  aaanmed,  by  those  who  disputed  his  liahilihr,  ■ 
that  he  was  a  buyer;  bnt  they  said,  inasmuch  as  the 
seller  knew  there  was  a  principal,  but  did  not  choose  to 
adc  after  him,  he  must  be  taken  to  have  contracted  with 
the  i^eni  exclusively.  Now,  it  is  that  proposition  and 
that  alone  which  the  Court  n^tived  in  T^oiMon  r. 
Davmport;  bnt,  in  the  judgment  of  Bayley,  J.,  there 
are  some  dicta  on  the  subject  of  limiting  the  liability 
of  an  undiscloeed  prinoipu  to  this  effect : — **  It  is  said 
that  the  seller  ought  to  have  asked  the  name  of  the 
principal,  and  charged  him  with  the  price  of  thegootb; 
bv  omitting  to  do  so,  he  might  have  lost  his  right  to 
cuim  payment  from  the  principal,  had  the  latter  pud 
the  a^nt,  or  had  the  state  of  the  aeoounts  between  the 
principal  and  agent  been  such  as  to  make  it  ui0utt  that 
thefbnner  shoiud  be  railed  upon  to  make  the  payment;" 
therefore,  in  his  opinion,  the  right  to  aue  the  principal 
ie  limited,  not  only  by  the  latter  paying  the  agent,  but 
also  by  the  state  of  accounts  between  these  two  being 
such  as  to  make  it  unjust  that  the  contract  should  be 
enforced  against  the  principal.  A  similar  proposition 
is  to  be  found  in  Ratlton  v.  Hodfftm,  (2  Smith's  Lead. 
Css.  p.  207).  In  that  case  there  was  a  curious  kind  of 
concealment.  Hodgson  was  really  the  principal,  butpre- 
tended  to  be  the  agent.  Mansfield,  C.  .1.,  m^s, "  If  Hodg- 
son had  really  paid  Smith,  Lindsay,  &  Co.,  it  would  have 
depended  on  circumstances  whether  he  would  be  liable 
to  pay  for  f  be  goods  over  acain ;  if  it  wmld  have  imt 
MtifMr  p>  kme  made  him  li^U,  he  would  not  have  ieen 
to."  It  is  to  be  observed,  that  payment  is  put  b^  both 
these  learned  judges  aa  one  instance  only  of  the  aTcvm- 
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stances  under  which,  in  the  language  of  one,  it  vould 
be  unjust,"  and,  in  the  languwe  of  the  other,  "un- 
&ir^"  that  the  plaintiff  shoula  enforce  his  contract 
against  the  defendant.  Nov,  these  two  dicta  (and  I  do 
not  find  anything  contradictory  to  them  in  any  other 
case)  seem  to  me  to  afford  a  reasonable  rule  on  the  sub- 
ject. In  the  present  case,  however,  it  is  sud,  inasmuch 
as  the  remittance  which  was  made  by  Anderson  &  Co. 
to  Melville  &  Co.,  to  enable  them,  amongst  othw  pur- 
poses, to  meet  thew  bills,  on  whidi  they  had  inenrted 
a  liarality  to  the  nominees  of  the  plaintiffs,  was  made 
before  the  time  of  credit  for  the  goods  had  expired, 
that,  according  to  the  case  of  Kjfmer  v.  Suwercnmpf  such 
a  payment  would  not  avail  to  dischane  the  defendant. 
In  that  case,  four  specUSc  quantities  (n  coffee  were  sold 
by  auction  to  Kenyon  &  Co.  By  the  c<mditions  of  sale, 
the  mods  were  to  be  paid  for  on  delivery,  and  were  to  be 
weighed  and  taken  away  within  one  month  from  the  day 
of  ule.  The  cofi^,  ttierefore,  became  the  property  of 
the  purchaser  by  the  contract  of  sale,  but  he  was  not  en- 
titled to  get  possession  of  it  until  he  chose  to  pay  for  it, 
and  that  ne  was  bound  to  do  within  a  month;  that  is, 
he  was  entitled  to  have  possession  upon  payment  at  any 
tiin^  within  which  it  could  Teastmably  be  delivered,  not 
exceeding  a  month.  Kenyon  &  Co.  wtfe  the  brokers 
of  the  defendant,  the  bnyor,  which  was  not  known  to 
^e  plaintifls  till  iho  8th  July,  on  which  day  Kenyon  & 
Co.  oecame  insolvent.  A  great  part  of  the  coffee  had 
previously  come  to  the  defendant  s  hands ;  the  warrants 
for  the  deliverv  of  it  from  the  West  India  Docks  having 
been  given  to  nim  by  Kenyon  8c  Co.,  who  had  received 
them  from  the  phuntiffs.  For  so  much  he  p^d  Ken- 
yon &  Co.,  by  accepting  a  bill,  dated  Ifith  June,  drawn 
by  them  upon  him  at  one  month  after  date,  which  was 
aatisfied  when  it  became  due.  In  that  case,  therefore,  a 
purchaser  of  coffee,  who  had  no  ri^ht  to  receive  it, 
until  he  was  ready  to  pay  for  it,  which  he  was  bound 
to  do  within  a  month,  ootained  the  coffee  within  the 
month,  without  pi^iiig  for  it  in  mon^— without,  there- 
fine,  paying  for  it  according  to  lus  contract.  If  we  are 
to  sappose  that  there  was  a  representation  by  Kenyon 
&  Co.  to  the  defendant,  or  a  well-founded  belief  on  his 
parL  that  they  had  advanced  the  money  for  him,  and 
paid  the  pluntiifs,  then  it  would  have  been  as  if  the 
coffee  were  the  property  of  Kenyon  &  Co.,  which  they 
might  part  with  on  what  terms  they  pleased ;  but  there 
is  nothing  in  the  case  to  suggest  any  sopposition  of 
that  kind;  and  it  does  not  seem  very  prooable  that 
Kenyon  &  Co.,  who  were  soon  about  to  oecome  insol- 
vent, would  be  in  advance  in  paying  for  this  coffee  for 
a  person  for  whom  they  were  not  boimd  to  make  aoy 
such  payment.  It  is  more  probable  that  this  bUl  trans- 
action was  between  Kenyon  &  Co.  and  the  defendant, 
without  the  knowledge  and  in  fraud  of  the  ii|^tiffii; 
for,  by  means  of  it,  the  defendant  got  the  cmw  with- 
out payinff  ready  money  for  it,  which  he  had  no  right 
to  do ;  and  Kenyon  &  Co.  obtained  a  bill,  which  would 
be  of  some  service  to  them,  they  being  soon  about  to 
atop  payment,  as  they  actually  did  very  shortiy  after- 
vtmSf  and  before  the  month  expired.  In  this  state  of 
things,  the  plaintiffs  tendered  to  the  defendant  the  war- 
rants for  the  reudue  of  the  coSee,  on  the  last  day  on 
which  he  was  bound  to  receive  it,  and  demanded  pay- 
ment. To  this  demand  there  could  be  no  answer ;  it 
was  a  clear  case  of  goods  bargained  and  sold.  But,  in 
answer  to  the  demand  for  payment  for  the  coffee,  which 
the  defendant  had  received,  he  said,  **  I  have  alreadjy^ 
paid  Kenyon  &  Co."  The  plaintiffs  said,  "  No,  it  is 
true  that  you  have  paid  them  a  bUl,  but  you  had  no 
rigjit  to  the  coffee  without  paying  ready  money.  Had 
Ton  paid  ready  money,  we  should  probably  have  been 
Donnd  by  that  payment,  and  could  not  have  repu* 
diated  it,  althongh  Kenyon  &  Co.  had  afterwards  be- 
«ome  insolvent.  But,  as  you  have  not  paid  for  the 
coflfee  in  the  way  you  were  bound  to  do^  and  as  we  bad 


a  right  to  expect  that  yon  would  do,  we  ban  ■ 
repudiate  that  part  of  the  transaction.'*  That  mifii 
baoly  the  view  which  Lord  Kllenborough  t«4,  u 
which  would  clearly  sustain  the  plaintifiB'  ri^tto^ 
verdict;  snppoungthe  facts  to  beasIhsTeiUtedfta 
and  as  they  are  to  be  fonnd  reported  in  1  Campb.  IQS.  j 
some  of  the  books,  this  case  nas  been  treatedu  if  ith{ 
been  a  sale  upon  credit.  But,  by  a  sale  on  « 
generally  undentaadt  a  sale,  where  the  bnyernb  t 
goods  before  he  ia  bound  to  pay  his  money.  Wbn 
here,  the  buyer  said,  "I  willbaytheeofne,iadfi7 
it  within  a  montii,  and  you,  the  seller,  shall  nnitla  j 
when  I  pay  for  it,"  which  was,  in  &ct,  a  sufaritK 
money.  Then,  Lord  EUenborough says, "  Anniaa( 
ing  goods  is  not  confined  to  the  credit  of  aDnturT 
buys  them,  but  may  resort  to  theprincipal, on  wh»i 
count  they  are  bought ;  and  he  u  no  more  sfiettoi 
the  state  of  accounts  between  the  two  than  I  shosld 
were  I  to  deliver  goods  to  a  man's  serrant  pnnuit 
his  order,  by  the  consideration  of  whether  the  ara 
was  indebted  to  the  master,  or  the  master  to  Ai  s 
vant.  If  be  lets  the  day  of  payment  go  by,  li  i 
lead  the  principal  into  a  suppoution  thatbe  mitu 
(m  the  broker;  andiLintbatcaB^theinieeofther 
has  been  {nid  to  the  broke^  on  account  (tf  thii  w 
tion,  the  prinnp^ shall  be diachaiged.  Bnt,lierM 
ment  was  demanded  of  the  defendant  on  the  kt 
days  it  became  dne,  and  no  reason  wasg^renhimti 
lieve  that  his  broker  alone  was  trosted.  He  bM 
oeived  a  gteat  part  of  the  coffee,  and  enjoyed  the  Im 
of  it.  The  right  of  the  vendors  is  entire,  \aim  he 
paid  them,  or  some  person  authorised  by  tbem  (o^ 
ceive  payment.  Kenyon  &  Co.  had  nosuchistlKm 
therefore  he  is  still  liable.  The  rest  of  tbe  am^ 
stopped,  only  to  prevent  its  getting  into  the  hiaaijn 
insolvent  brokers;  and,  as  payment  was  tflp***  ■ 
delivery,  it  was  enough  if  the  plaintiffs,  on  »■{  ^ 
were  ready  Jto  have  deUvered  it,"  Itisclesrtti^ta' 
yon  &  Co.  bad  no  authority  to  recuve  a  m  m  p 
men^  and  hand  f»ver  the  coffee  to  the  deftnoaot;  w 
fore,  this  deduon  Is  perfectly  sopported  hjm  » 
It  is  to  be  observed,  however,  that  in  p.  ISOof  tliets 
volume  of  Campbell,  is  thU  note:  "InJ?^'^ 
croppt  a  rule  for  a  new  trial  was  diim«8M>  * 
ground  that  the  defendant  had  not  property 
ated  the  fact,  that  he  had  paid  the  broker  for  the  co, 
delivered  to  him ;  but  the  Court  did  not  gin 
cided  opinion  as  to  the  effect  of  payment  by  tM jes 
to  the  broker  before  Uie  day  of  prompt,  *2 
rants  for  the  delivery  of  the  goods  have  been  P"J~* 
by  the  vendor,  and  passed  to  the  vendee." 
therefore,  thought  the  foots  here  stated  bad  not  twM 
tirely  made  out  to  their  satisfaction;  but  as  they  ma 
disturb  tbe  judgment  of  Lord  Ellenboroagb,  he  mm 
considered  to  have  eorrectiy  decided  that,  naia  au 
circumstances  of  that  case,  the  defendant  had  no 
to  defeat  the  plaintiffs  by  setting  op  a  Ffy°>f°. , 
made  in  conformity  with  his  obli^on,  and  wiucn 
accepted  by  the  brokers,  contrary  to  their  dnty. 
is  all  tiiat  the  decfaion  in  that  case  co^^^'^ 
seems  to  me  to  be  perfectly  consistent  with  tM 
down  by  Bayley,  and  by  Mansfield,  C.  > 
plaintiff  shall  be  barred  from  recovering,  ""{^  "j| 
sequence  of  transactions  between  the  defenw"  ^ 
broker,  it  would  be  unfiiir  that  the  pi^i^tiff  sj^PT,, 
cover.  It  is,  however,  often  cited,  as  »  «  ^^pj 
this  propwition,  that  no  transaction  ^be  i 

and  ue  concealed  buyer,  his  principal,  sbaU 
covory  of  the  vendor  against  the  totter,  except '  IJ 
ment  at  or  after  the  time  tiut  the  nMmey  ^  ^ 
according  to  the  eontnct.  Now,  nothing  oi  ^ 
was  thero  held:  the  vendee  was  held  to  ^ 
charged,  because  he  had  never  paid  at  all  in  "^^ 

that  the  vendor  had  a  right  to  e>:i«*vJ„-2e 
therefore,  be  no  kind  of  u^Unieai  in  his  beug 
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I;li(ili)b]riMiiMaiw  aaid,  that  no  eizennutuiees 
NM^ixBept  piTineiit  after  the  day,  which  shall 
lit  oafiir  for  me  vendor  to  ncoTor  agunst  the 
:  Tot-writers  hare  abo  said,  "That  if  the 
t  Mrs  bis  broker  after  the  money  has  become 
{m  I  nppose  without  notice  that  the  render 
-*^t«|iay  hunand  notthebroker),  "that  will 
Utwiys  which  win  bind  the  seller."  That 
tm^  but  it  does  not  follow,  that,  in  all 
t  ud  GOQcdrable  cases,  the  seller  shall  not 
tot  dull  be  entitled  to  recorer  against  the 
it  nuty  be  erer  so  nnjnst  and  iniqui- 
Rild  recorer.        differenoe  between 
XfHff  T.  AnMrvrofjp  and  the  vreMot  la  reiy 
If.  in  that  case,  the  bill  had  been  giren  to 
&b,  iBEtead  of  to  Kenyon  &  Co.,  or.  If  the 
iMbiovii  ef  it,  or  had  dedred  the  defendant 
<]ttiXajon&  Co.,  and  had  directed  them  to 
Ac  coffee  od  that  being  done,  then,  I  appre- 
pUntiffii  would  hare  been  bonnd  by  the 
Wase  they  would  hare  been  parties  to  the 
■.  Thit  would  hare  approached  more  nearly 
tteik|hee  m  the  preecnt  case.   But  the  trans- 
.tknutween  the  broker  and  the  rendee  was 
ftibiowledje  of  the  rendor — was  contrary  to 
~'>alinTioUtion  of  the  terms  of  the  con- 
^«tbe  contrary,  the  whole  arrangement 
■Mr^al  forthe  benefit  of  the  plaintilb,  the 
~*B9Mnd  to  han  negotiable  instmmenta 
Jru^  by  Helrille  &  Co..  who  were 
^■Pji  credit ;  they  get  bills  so  accepted  giren, 
i*™™,  but,  for  some  purpose  of  their  own, 
Mmee;  fliey  had  the  power  to  put,  and  did 
Em  iits  dmilation,  and  rused  money  upon 
aDj4»  they  dy^ith  the  full  knowledge  that 
D        "gents  for  Anderson  &  Co.,  who 
»»Mn,V> which  place  the  phdi^tiflb thera- 
we  goods  to  be  shipped ;  knowing  also, 
"  ■mlnnlcowiB  of  dealing,  and  In  pursuance 
"■luiitnt,  Anderson  &  Co.  would,  as  they 
•  •  *  ^"*y  *o  do,  remit  funds  to 

ftCfctocow  these  %lUs.  The  plaintiffs  at 
'f^.  rtUned  these  hills ;  in  like  manner 
nttatahntohira  teqaested  that  all  ahould 
^■^ind  to  bra  known  that  all  wonld  be  done, 
JS^*^y  incident  to  that.  TWs  remittance 
'"len  to  hare  been  made  at  the  re- 
"*»«fte  cognisance  of  the  plaintiffs;  and 
^  nether  the  defendants,  having,  In  so 
-  .  -  "ajwfUnce,  pdd  for  the  goods  once,  (for  it 
R  fc^^TT^""  *  payment  for  the  goods), 

J»w  tW  fejihonld  he  made  to  pay  for  them 
aPfc'K^wiB  to  me  that  a  stronger  instance  than 
2^2^^***  filling  within  the  rule  to  which  I 
^^••"llW, eonJd  Dot  be  propounded;  supposing 
^^•3*J>  iWe  of  things  existed,  as  it  did  upon 
AndeiBon  &  Co.  were  conceded 
^^^"■wiii,Qpoii  discoreiy,  the  plaintlfla  would 
^^■"ngil  to  resort  fbr  payment.   Undw  these 
I  think  that  the  feet  of  the  money 
gjwfoie  the  credit  for  the  goods  had 
^rU™**^  the  bills  were  due,  does  not  at  all 
Wp^  lie  defendsnt  from  availing  hima^  of  this 
7*>^Ib  the  case  of  a  transaction  between  parties 
a  the  same  country,  and  where  no  bill  is 
Cli,  "      occasion  for  any  remit- 

^•wpBl  the  broker  in  cash  against  the  nayment 
do^  if  the  principal,  before  it  is  aue,  and 
^  imrity  or  knowledge  of  the  vendor,  tays 
ose  can  see  that  it  may  be  just  not  to  allow 
wfaeifNltosrailhimself  of  that  as  a  defence.  But 
■ftM  to  idhere  to  the  letter  of  a  particular  case, 
"Mb  t^whst  it  waa  never  Intended  to  be,  the 

rittf  a  lensial  mle.  It  leema  to  m&  therefore, 
fltpopoiitionof  teWjitaCed  by  the  Loxd  Chief 


Jostice,  was  perfeetly  oorreet,  and  In  oonf^nraity  wlib 
the  principle  of  eitauished  cuetL  and  it  would  be  moat 
ineonvmient  to  express  any  doubt  about  it;  not  Incm- 
venient,  however,  as  regards  the  dealings  of  foreigners 
with  English  people,  for  they  are  protected  by  the  ordi- 
nary rale  which  prer^ls  in  such  dealings.  In  point  of 
fact,  a  foreigner,  pnrcharinff  through  an  English  agent. 
Is  not  a  purchaser  at  all ;  there  is  no  oontract  of  sala 
between  him  and  the  vendor;  and,  therefore,  the  diffi- 
culty which  there  might  be,  as  to  his  right  or  not  to 
avau  himself  of  sach  a  defence  as  has  been  here  cond- 
dered,  cannot  arise.  The  rendor  has  no  right  of  suing 
to  be  deprired  of :  and  there  can  be  no  question,  there- 
fore, whether  he  Is  or  fa  not  deprived  of  that  i^U  A 

Siestion  was  raised,  upon  moving  for  this  rale,  whether 
is  defence  could  be  set  up  under  a  plea  of  non  as- 
somput;  upon  which,  at  the  time,  I  expressed  an 
opinion,  and  to  that  opinion  I  adhere.  I  think  it  l» 
clear,  that  any  plea  In  this  matter  wonld  be  a  toond* 
about  plea  of  non  assumpnt.  There  waa  a  want  of 
that  proof  of  an  indebitatus  upon  which  an  asanmpdt 
could  be  founded.  In  feet,  the  defendant's  liabili^ 
nerer  arose  in  consequence  of  the  transaction  betweco 
the  plaintiffii  and  Melville  6c  Co.  He  nerer  was  in- 
debted in  money  for  goods  sold  and  delivered ;  and  the 
facta  from  which  the  promise  wonld  be  Imnlied  not 
having  arisen,  the  promise  did  not  arise.  The  aefendani 
was,  uierefore,  entitled  to  the  Terdlet;  and  this  nilo 
most  be  lefased. 

Wnjit,  C.  J.— I  wiU  just  olMwrre,  that  the  case  of 
Xjmter  v.  Suwervropp  oertidnly  doM  not  seem  to  hare 
been  very  accurately  understood.  The  marginal  note 
is,  **  If  goods  are  bought  by  a  broker,  the  prindpal  la 
liable  to  the  vendor,  if  callra  upon  when  payment  b** 
comes  due,  although  he  has  preriondy  paid  the  price 
of  the  goods  to  the  broker."  Do  the  nets  of  the  case 
give  rise  to  any  such  doctrine  1  The  warrants  for  the 
delivery  of  part  of  the  goods  had  been  handed  by  the 
seller  to  the  broker  of  the  buyer,  and  that  possibly 
might  constitute  the  broker  agent  for  the  seller.  But 
agent  for.  what?  Agent  to  deliver  the  goods  to  the 
buyer,  and  to  receive  payment  when  they  were  ddl- 
vered,  according  to  the  terms  of  the  oontract.  The  de- 
ftodant  did  not  pay  acoording  to  the  terms  of  tho 
contraeL  bnt  in  a  mffinrent  mode;  and  the  agent  did 
not  receive  payment,  according  to  bis  authority.  The 
real  objection  in  the  case  was,  not  that  the  principal 
had  paid  his  broker  before  he  was  bound  to  do  so,  but 
that  he  had  not  pud  him  at  all,  In  accordance  with  the 
contract.  With  respect  to  the  other  portion  of  the 
goods  for  which  the  warrants  had  not  been  delivered, 
the  objection  made  was,  that  there  had  been  no  proper 
tender  of  the  warrants,  which  Is  In  nowise  a^plicalile 
to  the  point  now  under  consideration.  But  this  case  is 
cited  as  deciding,  that  a  payment  by  a  principal  to  his 
agent  before  prompt  is  due,  is  not  a  good  payment  as 
against  the  vendor.  That  may  or  may  not  be ;  but  the 
case  decides  no  audi  thing,  for  the  money  there  had  be- 
come due  at  the  time  the  transaction,  which  was  set  up 
as  a  payment,  took  place,  bnt  which  was  not  a  pay- 
ment contemplated  by  the  contract.  I  entiraly  concur 
in  the  judgment  delivered  by  my  Brother  Maule. 
Cbesswbli,  and  Wiuuii^  JJ.,  eoneorrlng — Rub 


COURT  OF  EXCH£Q,UER^HiuBT  Tebm. 

HUTT  e.  HORRSLL. — JtM.  27. 

Practice— Pleading  several  Mattert—Eebipp^. 
Quare  per  Parie,  B.,  of  the  Deeinm  m  Carter  v.  James, 
(13  Mee.  Sf  fV.137i  B  Jur.  912). 
In  an  action  of  trorer  the  defendant  asked  leare  to 

? lead— First,  not  guilty.    Secondly,  not  possessed, 
'hirdly,  leave  and  license.  Foarthly.  a  special  jastiftca- 
tion  nnder  a  difltnaa  Cur  lent  within  ax  montiia  after  Ae 


Digitized  by  Google 


TH£  JUBXST. 


eadi  af  a.  UrtMy.  unilBr  the  8  Aaa.  c.  14.  Fifthhr^  l^jr 
imf  of  estoppd,  thai,  tba  pUintifiT  imaltaded  taa  d*- 
feuant  in  uie  CcnH  of  Qaa«i.'s  Beacn  in  napoot  of 
tba  BBma  cause*  of  aotioii,  and  that  the  said  Coort  gara 
jo^mukt  for  the  debnoani  won  a  demurrwr  to  th« 
{^i&tiff*B  rppiication  to  the  aefaiwlant's  plea,  which 
judgment  was  afterwards  affimwd  by  the  Conrt  of  Ex- 
chequer Chambw.  Sixthly,  the  Statute  of  Limitations. 
SeTBnttily,  an  avowry  for  rent  under  the  11  Greo.  2, 
c.  19f  a.  SZ.  Bolfe,  B.f  at  chambers  having  diaallowed 
the  fifth  jdea,  a  rule  was  obtained  t»  restore  it. 

Mmdviam  diewed  oaose.— The  plea  objected  to  shews 
that  the  plaintiff  haa  by  hia  pleading  in  a  fornur 
action  admitted  tha  defuidanfa  oase;  but  (Jortsr  r. 
Jmut(lS  Mee.&W.137;  aJiur.9ll2)  iBaaaatharity 
that  admiflsicHis  on  reowd  do  not  estop,  in  tuistgumU 
proceeding  [Parbt,  B.— That  caea  is  very  quas- 
tionable.  The  Court  there  seon  to  have  overlooked  the 
eflhot  of  tha  old  [oaotioe  of  protestation  in  pkading. 
It  is  aaoieiU  wad  ludoubted  law,  on  which  the  doctrine 
of'  proteatation  depends,  that  by  taking  issue  on  one 
fiut  yon  admit  all  other  material  &cts  which  you  leave 
natrarersed,  if  the  issue  be  found  o^iunst  you,  not  other- 
wise. We  recently  explained  this  in  the  case  ofBoileau 
T.  Sudim,  (12  Jur.  899).]  If  the  Court  allow  thb 
plea>  it  should  at  least  be  on  cfmdition  of  the  d^endant 
abaodmiing  the  othm  The  aUowing  several  pleas  is 
matter  of  discreUon  with  the  Court,  which  wiU  con- 
sider whether  the  justice  of  the  case  requires  them  to 
be  pleaded:  (6ti/^  t.  f^BiOip  ^  Exeter,  6  Bing. 
42).  There  is  this  objeotien  to  aUowing  a  plea  of 
esb^tpel  alou  with  the  other  pleas,  via.  that  it  offim  a 
differeat  mode  of  trial. 

NttSkafmy  oontra.y-Tha  plea  proposed  to  be  pleaded 
by  way  of  estc^pel  is  a  penlectly  good  plea;  but  to  say 
the  very  least  of  it,  it  is  ai^^ble.  \_Alder»n^  B. — You 
have  a  perfect  right  to  raise  the  deteuoe  in  that  plea  if 
you  choose  to  ray  on  it;  the  only  point  is  whether 
jrou  ought  to  be  aUowed  that  plea  in  addition  to  the 
nx  you  have  got  already.]  If  the  plea  is  good  it 
Ott^t  to  be  allowed ;  header  the  defendant  may  have 
a  vattd  d^Eenee  under  the  other  pleaa  fimii  wmcb  he 
voold  be  shut  oiri>  if  the  plea  of  estoppel  should 
tom  out  to  be  an  iKsuffiaiient  bar ;  {^Th*  Qmeml ^aak 
JNimg^im  Cmpmf  r.  QmOon.  11  Hee.  &  W.  877). 
\Parkef  B. — ^You  will  have  the  benefit  of  this  defence 
under  either  not  guilty  or  not  possessed.]  Yes;  as 
etidtne^,  not  as  an  estoppel.  {AUkraoA,  B. — The  Couit 
ought  not  to  exerdse  its  discretion  so  as  to  shut  out 

groof  of  the  truth ;  if  truth  must  be  shut  oat,  let  it  be 
L  some  matter  ovu*  which  the  Court  exercises  no  dU- 
czetion.  Ptu-ht,  B.— We:  ought  not  to  be  too  tight  in 
these  matters.] 

Pollock,  C.  B. — I  caaiiot  distinguish  between  this 
case  and  ttuse  where  other  iaeoaststent  defences  have 
beenallowed;  as  forimtancea  plea  (^payment toother 
with  a  plea  of  the  St^te  of  Limitations.  It  was  for- 
merly thought  that  the  plea  the  St^ute  of  limita- 
iioB8  was  a  dlskonest  defence;  bnl  I  am  by  no  meaiu  of 
thai  0[Mnion :  ftff  the  intention  <rf  the  statute  was  that 
after  a  certain  time  putias  are  not  to  be  disquieted  for 

Ctnuisact{<m^  but  may  bum  their  receipts  pap«« 
with  safety.  So  I  tmnk  that  estoppels  like  this 
have  been  created  by  law  in  order  tiiat  the  same  mat- 
ter shall  not  be  twice  litigated;  and  consequently 
when  by  any  regular  proceeding,  whether  by  actual 
judgment  recovered  or  by  admission  on  the  record 
whtch  is  equivalmt  to  i^  a  party  is  pi-ectuded  any 
longer  from  discussing  a  certain  matter,  we  should 
8^ve  the  same  effect  to  that  estoppel  as  to  any  other 
idea  to  which  the  law  attaches  a  conclusive  effect.  As 
uierefors  wa  are  In  tiw  habit  of  allowing  other  defences 
somewhat  ineMiriatcBt  with  eaeb  other,  we  ought  to 
allow  these  plssfc 
AuwMMr,  BU-I  a^m  tint  iiwoMiBrteiiit  plea>  in^y 


be  pleaded.  Bui  ia  the<  cMae  pnt,  \ 
Bann  tbe  tnith  of  the  nattar  nuf 

proved  undar  tiu  pleaa  aUowed :  in  the 
toppel,  tha  trath  cannot  be  diawMsad  at  aU. 

BoupB,  B.— I  heard  ooly  part  of  the  argamsot,  aj 
therelDie  give  nn  opinion.  Tlun  is  gn^  wei^i 
both  what  my  Lord  and  my  Brother  Aldenou  ^ 
said.  On  the  other  hand,  aa  my  BroUw  Faike  wi 
ws  ought  not  to  be  too  tight  on  parties.  \ 

Thr  Coma  tiiaa  made  tha— iwi  oMfa  ! 


PBE;RO€kA.TIV£  COUBT. 
{&  the  Goods  of  Roaaar  FaBiiaT.r-J1A.  s, 

B.F.  namtdJ.F.,  W.S,,  mtd  the  Fln»ofC.i^(k 
ExmUora  of  hi*  Wm.   4/t»r  0$  I>at«  nfikWii 
<md  b^ore  hit  Deaths  the  I%m  of  C.  ^Go.vaiH 
solved: — Held,  on  Motion,  that  the  Partnen  a  A 
Firm  of  C,  Sc  Co.  mut  eeveraUy  renomee,  md  it 
Proiate  could  not  be  granted  to  J.  Fond  i 
Bcecutora  at  the  Time  of  the  Death  of  the  Tiattr, 
Robert  Femey,  Esq.,  a  lieutenant-coloael  mtlica 
vice  of  the  East  India  Company,  died  on  tbe  4th  lu 
in  the  present  year,  1849,  having  made  and  duly  extoA 
his  last  will  and  testament,  bearing  data  ttie  lOtb  H 
in  the  year  1841,  and  thereof  appointed  excn^ 
the  words  following:— "And  I  do  DODunste,  cw 
tute,  and  appoint  my  sidd  brother  James,  Msavs.  C. 
Co.,  East  India  agMit^  and  the  Bev.  W.S^  execute 
of  this  my  last  will  and  testament."  On  tbe  10th  Jul. 
1841,  the  day  of  the  date  of  the  will  of  the  itcttan 
the  partners  in  the  house,  trading  under  the  fiim  c 
Messrs.  C,  &  Co.,  East  India  agents,  consuted  of  th 
following  persons,  viz.  J.S.  B.,  J.  C,  G.  I*,  and  J.  It. 
but,  on  the  31st  December,  in  the  yeax  1846,  Ibe  m 
firm  of  C.  &  Co.,  at  such  time  eoimsting  of  tbe  lAn; 
said  partners,  was  dissolved,  and  a  new  firm  imdtt  thl 
title  of  C,  L.,  &  Co.  was  formed,  and  last-nsmedlN 
was  afterward  dissolved,  by  notice  in  the  IriMtdoa 
zette,  and  was  no  longer  suheisting. 

i>aaM  applied  for  probate  of  the  will  to  be 
to  the  brotW  James  and  tha  Ber.  W.  S-  as  beta;  ta 
only  exBOutors  at  the  time  of  the  death  afthe  decesMffl 
The  dissolution  of  the  finn,  appointed  esecutors  in  thei 
character  of  partners,  has  the  same  effact  u  the  death*; 
an  individual  executor ;  and,  for  all  the  puiroees  ot  tUi 
will,  C.  &  Co.  must  be  considered  as  one  person,  w>' 
civilly  dead.  C.  &  Co.  were  named  executors,  not ) 
individuals,  but  as  a  firm,  and,  in  that  capacity,  a 
quaintedwith  the  affairs  of  the  testator;  andthe<vM 
lution  has  destroyed  that  capacity^  which  mast  b» 
been  the  chief  iuducement  for  naming  them  execuw 
and  their  existence,  in  respect  to  the  tesUtor  andj 
concerns,  has  ceased.  (Smith's  Mete.  Law»3w«^ 
p.  29).  The  case  which  cornea  nearest  to  th«  M*» 
€hodtofJf<^ne$,(3CiuU7^).  There  tii«  Archbahc 


removed  to  Armagh,  and  there  was  no  Archbuiif 
Tuara.   And  in  decreeing  administration  de  booii 
the  Bishop  of  Tuam,  the  Court  said,  «  No  doubt  A  J" 
the  deceased's  intention  that  the  person  likely  to  mw 
knowledge  of  the  claims  of  his  relations  shouW  w  " 
executor,  and  not  the  Archbishop  of  Amugh. 
C.  &  Co.,  individuaUy,  have  no  knowledgf 
affairs  of  the  testator;  and  the  nm  for  taking  ui«< 
as  executors  has  ceased.  ti 
Sir  H.  Jenmer  Fust.— There  oan  be  •w.'^f'^^JSon 
this  case  in  getting  a  renunciation  from  all  the  pe 
compoang  ti&e  firm  of  C.  &  Co,  and  I  Uiink  tb»i " 
be  t£e  best  courhi  to  take ;  and.  on  their 
the  pnbale  may  be  granted  to  the  other  two  eMCuvw 
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PRIVY  COUNCIL. 

&dm>     iMmon,  Lord  Bbocobah,  Lord 
,U.tL,  Tlu  Bi^t  Bom.  Dr.  Lushinotoh, 
jmiflkt  Adrntrataf  CM,  md  The  Jtight  Son. 
InoiBios  Lkioh-J 

[Appeal  from  the  Court  of  Arches.] 

Cuio  t.  Fabkau. — FA.  13. 

of  adt^tumal  Artidea. 
Jrij^M  811  Apptal  tn  a  Proeetdmg  under  th«  CfturcA 
SitilSMAa^tkeCamiwai  ma  permit  tUExami^ 
Urn  (M  Fsoe  «/  Witnea»e$  examined  in  the  Court 
Mm,  m  Ae  Gntmd  of  tieir  hating  been  tampered 
lil|wiim(|r  to  their  Examination  there,  imZsH  upon 
Atf  Aw^  of  ndk  Taamering  having  taken  place; 
'hmMtfmrd  (^Uirge  o/Adtutery^  ^e.^  wiUit  admit 
'%mim^ArtieIe$,  hrinffing  foneard  Acts  of  Adultery 
n -IriWli  Am  oeeirred  rAtejuentfy  to  the  Cloee  of  the 

tIkCvuibtlow. 
fiVk^fatmaX  from  the  Huh  Court  of  Arches,  in 
— ifiigurier  the  Church  lAwipliQe  Act,  aniiut 
i.)b.Ciug,  on  three  several  dianee  of  Molte^, 
^^fi»,Baiadeeeney.  (See  11  Jqr.  71).  The 
yrtViw  Moadered  that  the  third  charge  alone  was 
gswi,  ■!  hm  the  decinon  and  sentence  on  that 
jhiyfttpWBrt^peal  waspendioK.  A  motion  was 
Mr  Bi^  IS  tbe  part  of  the  respondent,  the  promoter 
«fttf<ndiif,rorIeave to  re-examine  Tiyfc  voce  cer- 
mmm  tknttMssesexammed  on  behalf  of  Mr.  Craig 
lAieBiitbdsw;  and  also  to  rescind  the  conclnuon 
!  tax,  fw  the  purpose  of  receiving  additional  ar- 
Tbt  fint  branch  of  the  motion  was  made  on  the 
^       iOepd  by  the  promoter  to  have  been  disco- 
WBaW  him  since  the  s^tence  below,  of  the  evidence 
^^wA  it  idited  being  the  result  of  the  witnesses 
■■iVa  ttmpered  with  by  Mr.  Craig,  and  la- 
•■jWYkim  preriondy  to  their  examinatirai  below 
■■"•WBtioiM made  by  tiiem on  his  behalf.  The 
moUm  was  attempted  to  ba  sup- 
^■"MN"  icta  of  adnlteiy  alleged  to  hare  been 
^  Hr.  Crwg  sabseqnentQr  to  the  conclusion 
m  the  court  below, 
^-^^{TkeAttonuy-Cfeneral  with  him),  for 
■"""■■.aiateDdcd.  that,  on  the  affidavits  before  the 
y^y^fflftofthe  motion,  there  were  the  strongest 
gWMfaiigtiiig.  that  had  the  ConH  below  had  the 
y*Mi^tftiainiDing  the  witnesses  referred  to  vivfc 
JJ^***"!  having  been  mainly  influenced  by 
■•ewBa,  ind  of  observing  their  demeanour  under 
g»g*inttiofl.  it  would  have  come  to  a  very  dif- 
^■"wwwn.  [Lord  Brou^um  objected  that  the 
B|  apport  of  the  motum  fnniiuied  do  facte  on 
eoold  rely;  mere  nugeeHont  <mly  were 
not  vas  no  direct  awMiing  as  to  the  actual 
of  the  alleged  tampering.   The  Court  was 
f?'"'7«qii«tioD  of  &ct  as  to  the  conduct  of  a  party 
t^**K«iWi,  which  conduct  could  not  have  been 
■*yfW(reof  the  Court  below.  If  a  principal  wit- 
J*"Vn  the  interim,  been  convicted  of  peijuiy, 

CJ?"*  hegronnds  for  the  application ;  but,  in  the 
■  mstaiKc,  it  was  a  most  inconvenient  coarse 
^*fCoert  was  a^ed  to  adopt,  and  one  greatly  cal- 
2"''p*j«dicethe  case.   Lord  LangdMe,  M.'R.— 
<»  bet,  two  distinct  motions,  though  called 
Sf^  bnochM  of  the  aame  motion.*]   Stat.  3  &  4 
41,  t.  7,  (PriTT  ConncU  Act),  clearly  an- 
flu  firt  Toce  examination  in  such  a  ease  as  the 
A«  to  the  reception  of  additional  articles,  it 
Jwniitted,  that  the  judge  below,  though  of  opio- 
id w  v  to  the  charge  of  adultery  there  was  not 


"f*  fooi,  yet  stated  the  case  to  be  one  of  **  grave 
^f^"  It  was  now  deiind  to  briuff  fdurward  facts 
hid  occurred  mliM^wnt^  to  ue  oloao  td  the 
ToklDL  k 


case  in  the  court  below,  and  since  the  appeal  had  been 
pending  in  thu  court ;  the  subsequent  facts  so  offared 
were  within  the  scope  of  the  original  charge,  which 
was  general,  of  adultery,  &c.  Under  the  statute,  (3 
&  4  Will.  4,  c.  41),  the  Court,  if  satisfied  of  the  no- 
velty and  materiality  of  the  evidence  offenH),  had  un- 
doubted power  to  receive  these  additional  articles.  It 
was  the  eoostant  habit  of  the  spiritual  courts  to  receive 
fresh  matter,  which  was  not  in  the  court  ImIow.  [Lord 
Avi^jrAasi.— What  we  are  now  asked  to  norive  is  not 
new  evtdoMe,  but  new  chat;gea,  and  that  too  in  a  eii- 
minal  case.]  The  application  is  in  accordance  with 
the  practice  in  civil  cases.  (Price  r.  Clari,  3  Hagg. 
263—265;  Midleton  v.  Midleton,^  Hagg., Supplement, 
134;  Samerton  v.  HamertoK,  2  Hagg.  618;  1  Ought. 
468,  tit.  318).  And  there  is  no  reatnction  of  the  doe- 
trine  to  civil  cases  merely.  ( 1  Brown'a  Civil  Law,  490 ; 
Skutei  T.  HodgeoHy  1  Add.  318). 

Lord  BBonoHiM  delivered  the  judgment  of  the  Court, 
(Sir  F,  Thetwer  and  Dr.  Addtme,  on  the  other  side, 
not  being  called  on). — No  case  or  authority  whatever  is 
produced  in  support  of  this  motion.  We  have  no  he- 
sitation in  refusing  both  appUeatioiw,  and  mth  costs. 
We  say  not  a  word  upon  the  merits  of  the  case;  the 
punishment  awarded  may  be  too  much  or  too  littie; 
we  merely  dispose  of  this  mterlocntory  application. 


COURT  OF  CHANCERY. 

GbjLHAH  0.  HAXWBLL.~.Fb(.9. 

PratH»-~Inju»^on  againet  for^n  ^c^mmi— .idnnij- 
etration  Suit~  Cotte. 

A  Creditor  of  a  Teetator  brought  his  Action  m  Scotland, 
being  ignorant  of  the  Exittenee  of  a  Decree  for  Admi- 
nietration  in  thit  Omrt.  Upon  the  Heeuring  ef  Al« 
Decree,  he  brought  in  kis  C3a&n  before  the  Ataeler/ 
iiO,  m  eetue^uenee  of  an  O^fsdtos,  wUcA  eotM  not 
preeailinSootUmd,  being  made  to  hie  CZomi,  he  threat- 
ened to  go  on  with  hie  Action.  Plaintiff  (Aen  applied 
for  ana  obtained  an  THjunctUm^  and  the  Creditor  was 
ordered  to  pay  the  Coele  of  the  Motion.  The  Lord 
Chancellor  refuted  to  allow  the  Action  to  proceed  to  « 
Verdict,  and  waa  of  Opinion  that  the  Creditor  wat 
rightly  ordered  to  pay  the  Co$U  ef  file  MoHm  for  the 
Injunction. 

This  was  a  motion  to  discharge  an  injunction  granted 
by  Knight  Bruce,  V.  C,  staging  an  action  in  Siwtland, 
brought  by  Dr.  Mofiat  against  the  defendant,  as  the 
executor  of  one  Haxwel^  deceased.  The  suit  was  an 
ordinary  one  for  the  administration  of  the  estate  of  the 
deceased,  and  the  common  decree  bad  been  made  on  the 
17th  Haroh,  184B.  Dr.  Hoffat,  who  waa  a  creditor  of 
the  deoaased  in  req^t  of  profes^nal  attendances  In 
Scotland,  brought  his  action  there  ag^nat  the  executor, 
in  ignorance  of  the  decree  having  Iwen  made  in  this 
country.  In  July,  Dr.  Hoflfat,  perceiving  the  adver- 
tisement for  creditors  to  come  in,  carried  in  bis  claim 
before  the  Master:  but,  finding  that  his  claim  was  ob- 
jected to,  first,  on  the  nound  of  the  Statute  of  Limita- 
tions; and,  secondiv,  that  an  H.D.  could  have  no  l^al 
claim  for  fees ;  he  tnreatened  to  proceed  with  his  action 
in  Scotland:  thereupon  the  plaintiff  applied  for  and 
obtained  an  injunction  to  restrain  the  action. 

Pole  now  applied  to  dischaige  the  injunction,  so 
as  it  restrained  the  trial,  agreeing  that  the  injunction 
should  continue  to  stay  execution.  He  founded  his 
api^ieaticm  upon  tlie  cucnmstance,  that  the  cause  of 
action  having  arisen  entirely  in  Sootland,  neither  of  the 
at>ove  objections  were,  according  to  the  law  of  Scotland, 
valid ;  thaiL  if  the  question  was  to  be  decided  in  the 
Master's  office,  there  might  be  a  total  failure  of  justice 
as  Dr.  Moflat  had  no  means  of  compelling  the  evidence 
of  certain  persona  in  Sootland.  He  eontcnded,  that  the 
^teUce  ot  tilts  Gout  will  allow  the  pxoaeention  at  law 
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to  continne  to  Toxdiet  in  smm  qpenal  CMBt,  where,  fnm 
mj  pnetioal  diffieultv  in  Uw  HMter'a  office,  justiee 
miglit  not  be  obtunablo.  On  thUpt^  he  dted^oMf 
T.  GMi,  (1  Ph.  724).  He  also  eontendad,  that  the 
oeder  of  the  Viee^hanoellor,  gmnting  the  iojonatioii, 
•was  wTODgf  in  ordering  the  creditor  to  pay  the  coeta  of 
the  motion  for  the  injunetion;  citing  Jam  r.  Jmm  (6 
6im.  678)  and  Lord  PcrtarUngUm  r.  Damat^  (2  Ph. 
862).  [Lord  ChanotBor.—'ibB  decree  in  this  smt  ia  in 
the  nature  of  a  jadament  for  the  creditors ;  they  are  all 
to  go  in  before  the  Master  and  establish  tbiiBir  debts.  If 
any  dtfficalty  arises,  the  Court  often  directs  an  action, 
but  not  Qntil,  upon  an  inveatigation  before  the  Master, 
it  appears  that  there  is  aoch  a  difficulty  in  the  way. 
There  does  not  seem  to  be  any  specialty  in  the  pre- 
sent ease;  and  I  cannot  lay  down  auoh  a  rnle  aa  Hut, 
vdwrerer  a  right  of  action  aroae  oat  id  the  jnrisdietion 
of  Utis  Court,  actions  diould  be  allowod  to  go  on,  not- 
withstanding tiie  decree  in  aa  admlmitntkn  enit.  As 
to  the  quMtion  of  costs,  I  do  not  see  my  vt^  so 
dearly.^ 

R.  Palmer^  for  the  plaintiff,. — The  ground  upon  which 
the  creditor  was  asaae  to  pay  the  oosts  of  the  motion 
was,  that,  after  he  had  gone  into  the  Master's  office,  sad 
thereby  taken  the  benefit  of  the  decree,  be  tluMteoed 
to  go  on  with  the  action  in  Scotland,  and  thereby  ren- 
dered the  application  for  the  injunction  necessary. 

QMon,  wtth  him,  referred  to  the  case  of  Beauchamp 
V,  The  Marqmt  ef  Hmtl^^  (Jac.  640). 

Lord  Chakcbllob. — The  oosts  were  properly  ordered 
to  be  paid  by  the  creditor.  Contrary  to  the  known 
piBetica  of  the  Conrts,  be  threatened  to  go  on  irith  the 
action.  The  qnestion  Is,  whose  conduct  rendered  the 
expMMB  of  the  motimiiwcesBaiyf  The  ereditm  comes 
in  under  the  doCToe,  wtierel^  he  is  made  a  quasi  party 
"to  file  canse,  and  he  afkwwards  rendered  this  applica- 
tion neceaaairy;  of  oonree,  he  most  pay  the  ooeta. — 
MoHtm  refuted,  wkk  eoKi. 

In  lie  MtMnr  ^Dtcb  Sohbrh,  a  Lnnati^ 

/»  ike  Matter  of  the  Act,  I  Wnx.  4,  e.  60. 
Jb parte  WDowsu^FA.^  mid  23. 

Bomber  Notet  wMch  are  ore 
viCiUb  tkeOptratim^fllu  Mt  Aet. 

TbwMnf,  for  the  petitioner,  asked  for  a  refaaenes  to 
the  Master,  to  inquire  whether  the  htnatic  wasatrvalee 
of  eert^  Bombay  Do(e%  within  Ae  aeeaning  of  tiie 
above  act.  He  referred  to  the  2(»th  sMition:  **  That 
ibm  poweia  and  antbortties  given  by  tlus  act  to  the 
Court  of  Clumeety  in  England  shall  extend  to  all  kmd 
and  stock  witiiin  any  of  we  dominiona,  plantatjoas,  and 
oeloniee  belonging  to  his  Majesty,  (exoept  Sootiand)." 
ILord  Ohaneetlor.—Tbt)  words  there  are  only  **  land 
and  stock.*'  I  most  be  inforaied  as  to  what  is  the 
nature  of  Bombay  notea,  before  I  can  make  the  order.] 

Afr.  28.— ZVfHMfrt  mentioned  the  oaas  ag^,  waa 
■Med  that  Bonibay  notea  sia  transforaUe  by  indome- 
nant,  the  eoaaaqnenoa  of  wbidt  waa  tiwt  they  were 
sat  elodt,  within  Um  meaning  of  the  act;  bnt  that,  ae- 
eordtng  to  the  interpretation  olaoae,  (the  Snd  section), 
they  were  Umd.  The  part  of  that  seetion  relating  to 
land  was  In  theae  worda:— **  That  the  proTisions  of  this 
aetshsJl  extcmd  to  and  include  the  sereral  other  estates 
and  persons,  matters  and  things  hereinafter  mentioned ; 
that  is  to  say,  titoee  relating  to  land,  to  any  manor, 
messuage,  toiement,  hereditament,  or  real  property,  of 
whatever  tenure,  and  to  property  ^  enery  deteripHon 
tramfrrabie  otherwise  than  in  books  kept  by  any 
oompany  or  society,  or  any  share  thereof  or  interest 
thei«in;"  and  he  said  that  his  Lordship  had  made  a 
rimilar  order  on  a  petition  in  the  same  Innacy  in 
Hanh,  1846.  (^sforfsJi^ilaMH,  not  reported). 


His  LonnsHiP  made  the  order,  tenarking  thit  it  h 
escaped  his  recollection  that  Btnnbay  notes  wen  hi 
within  tiie  meaning  of  Aa  act 

BuoKMOBB  V.  Shrh.— Aft.  10  oadSS. 
Pruetiee—Dimiubiff  Bm  hgr  Bat^bvpt  ZlqiMni 
OoeU. 

A  Defendant  wfto  lot  ieeme  JSaatnfl,  and  i$  m 
Poiition  to  move  to  ditmim  fir  Went  ^  PrmcaA 
i$  entitlod  to  the  Order  to  dimiet,  with  Coit& 

And,  umUot  tkitBuktdoetmtd^mionGnmulm 
hut  it  the  general  JtuU, 

ElderUm  moved,  on  behalf  of  the  defcabi^  tfa 
plaintiff's  bill  might  be  dismissed  for  wmt  d  (t« 
cution,  with  costs.  The  t>ill  prayed  the  comnts  i 
junction;  it  was  filad  and  subpoena  semd  oa  ( 
2nd  June,  1846.  On  the  10th  June  defendinl  i 
peared.  On  the  I6th  June  a  fiat  in  banknqttor  m 
sgunst  the  defendant  On  the  2drd  the  bajutipl 
was  gazetted.  On  the  17th  July  the  common  bjasiii 
was  obtained  for  want  of  answer.  On  the  4th  D«a 
ber  the  final  examination  of  the  bankrupt  took 
On  the  7th  Jaooanr,  1847,  the  commiauwer  lUn 
the  cMiiiicata  of  the  bankrupt.  No  i»oomi%i 
taken  either  in  the  suit  or  in  the  action  antil  the  t 
April.  1848,  when  the  dofendant  filed  his  snsaer. 
the  29th  July  deftodant  moved,  before  Kn'ufatBn 
V.  C  that  the  bill  might  be  dismissed,  wiUt  eosb, 
want  of  proaecation,  when  his  Honor  orteed,  1 
within  a  month  the  asngnees  of  the  bsnknipt  si» 
be  brought  before  the  Conrt,  or  the  bill  be  dianas 
with  or  without  costs,  according  as  the  pracUce  id  n 
cases  should  be  found  to  be.  The  asdfpM*  ^ 
brought  before  the  Court;  but  the  Eegiatisr,  MiB 
difficiJty  as  to  the  practice  with  respect  to  ta^ 
clined  drawli^  up  the  order.  The  case  wssnKatioDrt 
Knight  Bruce,  V.  C.,on  theSlst  Januaiy,  IM^^,* 
Bagabawe,  plaintifTs  counsel,  whm  his  Hmw  «4o 
"  f£e  bUl  to  be  dismiaaad,  without  costly  the 
refusing  to  elect  to  have  his  motion  refiuai^  «j 
costs 

EUerten  now  moved  aa  above,  and  leM  ajft 
teUh  V.  rwtor,  fftVes.  615),  and  said, tliatUwdifficii/ 
which  Lord  Eldon  ftlt  in  that  case  did  not  enst  h^ 
for  there  It  was  clear  that  the  answer  had  been  jot 
before  the  bankruptcy.  [He  also  referred  to  Km 
Broum,  (2  Bro.  C.  C.  186),  and  comiMiittd  ^ 
Blanthard  v.  Drew,  (10  Sim.  240);  SeOertf.Ih^i 
(2  Anst.  468,  n.);  lUmdaU  v.  Mumf>rd,ilBl»-iS. 
and  7%ndl^  v.  lawnmee,  (12  Jur.  SS*).,'^^^ 
cited  ^(unst  him  in  the  court  below.]  [Lordf^ 
lor. — There  must  be  a  general  rule  in  Ihsse  omb: 
cannot  depend  upon  circumstances.] 

BagehaKe,  contra,  for pluntiff^Tlw  diffim^M 
the  I^trarfcltinthiBcaaewasthesMiieUwpM 
upon  tori  ESdon  in  Monteith  v.  Ti^lor,  wotih 
whom  eoaU  could  be  paid.  ILord  Ome^---] 
bankrupt,  notwithstanding  his  bankruptcy,  Jw  ' 
the  power  to  raoelve  and  earn  money,  thongnjp* 
retain  it:  I  do  not  see  how  this  can  alter  the  qn«'« 
In  this  case  the  biU  was  filed  to  have  it  d«hrj' 
a  certain  oompany  was  a  fraudnlent  »«'«*y»  •I'^r, 
protected  from  an  action  at  Uw.   We  obmea^ 
injunction,  and  it  was  unnecessary  for  ns  to  pw« 
wkh  the  suit,  so  long  as  the  assignees  did  not  pnn 
with  the  action:  it  was  bnt  a  defensive  suit  («• 
V.  Broum,  ubi  sup.)   [Zorxi  CkaneeUor.~yoJi 
come  to  the  court  to  put  a  stop  to  your  own  son,  « 
makes  a  material  difference.]   ■S'""*""' ^ 
sup.)  was  precisely  the  present  case,  and  there  tn 
was  dismissed,  withont  ooata,  although  it 
fendant  who  motwl.  So,  in  TMl^  ».  iMreM,  V 
sup.) 


Mr.  Dsipliawe's  induiimmtt 
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imCsiwcauat. — All  tlte  tmm  Men  to  go  upon 
iJiMiaf  iKMMili  T.  TMgr.  The  pmnt  nnwt  hare 
^gaAoM  IB  thsteai^  for  there  was  nothing  in  eoo- 
^  kit  (jomtiaa  of  cMta.  I  sboaM  like  to  asear- 
ilii  «  daiw  in  Oiat  ean^  and  iU  Mn  aearch 
t^bwifii  tlw  Rigbtnw^  book. 

Ma-Tbe  Lon  Chakcxllob  stated,  that  he  had 
^■liiwiij!  t»  be  Bade  faito  the  oometneia  d  the 
«(Mk«irMCNi&T.  TWer,  and  he  fbond  that  the 
^ABMid»tUieflnd<tf  that  report,  under  the  date 
Url3A,WMTActl7eorTeet;  the  effect  of  whieh 
v^lhtlAriEldoii  deeded  that  either  the  plaintiff 
^mytA^  cnueerpay  the  eoete;  so  that  if  the 
^Hnttewtto  go  on,  he  was  bound  to  pay  the 
V  he  WM  of  opinion  that  the  order  in  the 

■L  oKva  inoanastent  with  that  decision,  and 
kteVAMd  hm  been  dismissed,  with  costs  — 


•  1  irnimm  nd  Others.— /U.  21,  23,  Mint  28. 
.     ig»tfiw-ffig  cf  Sxehamffe—^gMitiet. 
*^lt  Ujm  ^  Stmeion  wiU  U  auMcient  to  divett 
.Wilm  ^  SiSf    Exekaage  of  their  indeomdaU 
,-hal|,air(Ml  IjUb  U)  the  Eqtatits  eauting  bttmat 
MSimmiAaefhr. 
JaUik^'Jai  ilu  Qmt  aeU  m  arantinff  or  re- 
jMfipdni  <if(aiat  Bitlden  of  BilU  </  £x- 
^iMpi^fi^  AmScatim  of  tike  AcegMor. 
mAmm^ Ik  rtee-Ckmneetlor  o^  Muland  m  thii 
"        ISO,  flibwi. 

itiEpart*dtali^p.l60^  where  the  &ctaare 
Both  tke  LoodiMi  bankers  and  the  Lirer- 
ifpciled  from  the  raqMctire  <«der  of  the 
of  EagUnd,  granting  aa  Injunotion 

ti  Gmu,  for  the  London  baukeri^  made 
tbt  aaeiiituMatt  aa  in  the  oourt  below,  and 
-AtoJiwi£»T.ie^«r«,(l  Eep.  66),CW«imv. 
k  P.  648),  and  Davit  r.  Sowker,  (6 
KS^4B],aiknag  tlut  the  bankera  had  a  lieu  upon 
HI  ■aehup  t&  rapect  of  their  advances. 
hJ^mfbrtlwliTOrpool  hrokei*. 
a*** -d       fcr  the  pWntiff. 
1MB  Cwitttw«.-Th«e  two  motions,  arising,  as  to 
^"^^''t^Mmetiaasactions,  I  shall  consider 
'iLBn,  tfae  hittoiy  of  the  tranwction,  which  . 
•"••twpestiene  npon  tiie  bills  held  by  the  de- 
^?^.^">>u  order  sent  throu{^  a  movoirtile 
?''"'*^apoiis  bouse  at  Bombay,  orderii^  I 
I   .Mjnaaisof  ooUdo  to  be  procured  on  behalf  of , 
•ajMyJtobt  lent,  partly  in  a  ship  belonging  : 
T-j^^'^f^J  nponfreight  to  himself  at  jUvor-  | 
Mb  Jiiibuiin  of  ths  eonaiguaent  so  directod  < 
ncsivad  bills  of  lading  by  the  over-  [ 
fiuBbsy,  he,  the  plaintiff,  accepted  ; 
*™*'*ft—eof  those  bills  got  into  tiie  hands  of  j 
WMsttidBt^  wboare  IkvImis  at  Litrerpool;  the 
^^y^hththsadsof  anothersetof  ddendanta, 
^'MwaiiB  London;  and  the  bill  is  filed  bv  the  ; 
^P^ipim  the  holden  (tf  these  two  sets  of  bills, 
t^^psBifa  oa  vhich  be  coDsidMts  himself  entitled 
^^aetita  to  natnia  those  actions  which  bare  | 
v^fh  If  tha  holden  of  these  two  sets  of  bills. ; 
^^wsaioBi,  tbsrefora,  up  to  the  time  when  t4ie  J 
*l*«nWi(  Uveipod,  one  being  the  cargo  of  the  i 
■MVMtie,  ind  the  other  the  ship  celled  The  Henry 
^■be^intbt  SBJae.   Now,  the  case  be  makes  is, 
lltbiiHtnetioDS  to  the  house  at  Bombay  to  por- . 
^lUiaUoa  were  not  fi^wed;  that  he  described  a 
Ij^^/  of  cotton  known  in  the  trade ;  and  al- 
«4Ut«^  wasnot  imperative  ss  to  th^  thai  is, 
■Menfincitsbictly  to  that  description  and  qua- 
WiieiUirtlMy  wen  at  liberty  to  purchase  other 

'HlAim,  B.  W%  mbvmiab  f^lor  v. Mtrntttth, 


cotton ;  but  that  was  only  in  the  erent  of  other  cotton 
being  of  a  price  likely  to  produce  better  retnms  in  the 
market  at  Liverpool.  He  says,  they  did  not  follow  his 
instmetions;  that  the  cotton,  when  it  arrived  and  was 
inmeeted,  proved  to  be  of  a  qnality  inferior  to  that  which 
he  nad  a  nght  to  expect — very  inferior  to  that  which, 
in  twms,  he  had  called  their  attention  to ;  and  that  the 
cotton  did  not  at  all  come  up  to  the  price  so  returned 
as  the  money  expended  on  his  account  by  the  house  at 
Bombay.  Well,  alt  that  would  be  a  case  as  between  him- 
self and  those  who  ordered  the  consignment,  that  is  to 
say,  the  honse  at  Liverpool,  if  the  bills  had  remained  in 
tlieir  hands ;  and  the  contest,  therefore,  has  been  be- 
tween the  a^nts  at  Liverpool,  for  the  Bombay  boose, 
and  the  plaintiff,  who  was  the  acceptor  of  the  bills,  and 
intended  to  be  the  consignee  of  the  cotton.  On  finding 
the  state  of  the  cotton,  he  refased  to  receive  it :  it  re- 
mained, therefore,  in  the  hands  of  the  parties,  the  cor- 
respondents of  the  boose  at  Bombay,  and  it  is  in  their 
hands  now.  Various  communications  appear  to  have 
taken  place  between  the  plidntiff,  the  acceptor  of  the 
bills,  and  the  drsweis  of  tne  bills,  who  were  also  In  poe- 
session  of  the  cotton;  and  referniee  was  made  to  arbi- 
tration, the  result,  however,  of  which  is  not  rery  ma- 
terial, inasmuch  as  the  ^rties  repudiated  the  reference. 
Iliere  was  some  defect  in  the  proceeding,  which  made 
that  reference  not  binding  on  the  parties,  and,  there- 
fore, they  objected  to  be  Sound  by  the  award ;  but  the 
result  of'^  the  inquiry  before  the  arbitrators  wa?,  that 
they  found  a  considerable  sum,  900/.  and  odd,  to  be  a 
proper  sum  to  be  allowed  to  the  plaintiff  on  aecoant  of 
the  inforior  qoalit^  of  the  cotton.  Under  those  circum- 
stances, the  plaintiff,  having  accepted  the  bills  in  anti- 
cipation of  a  certain  description  of  cotton,  which  he  says 
in  his  bill  was  not  TMlised  according  to  what  he  had  a 
right  to  expect,  and  having,  therefore,  accepted  the  bills 
on  that  representation  and  faith,  which  was  not  realised, 
he  ought  to  be  protected  agunst  the  payment  of  the 
bills;  and  having  refused  to  accept  the  cotton,  that  re- 
mains  in  the  hands  of  the  agents  of  those  to  whom  it  was 
sent.  Now,  that  would  be  the  view  of  the  case  if  the  bills 
continued  in  the  hands  of  the  Liverpool  honae ;  but  one 
set  of  bills  has  got  into  the  hands  of  certain  bankers  in 
London ;  and  the  question  in  the  first  motion  is,  whether 
the  bills  so  in  the  hands  of  the  bankers  in  London  are 
in  their  hands  under  circumstances  which  give  them  a 
right  of  their  own,  independentiy  of  the  merits  of  the 
case,  as  between  the  drawor  and  aceeptw,  on  the  gronnd 
of  their  being  bon&  fide  holders  for  valne  of  these  ne- 
gotiable instruments.  Now,  if  they  made  out  that  cose, 
It  would  be  Immaterial  to  inquire  what  was  the  trans- 
action between  the  drawer  and  acceptor  of  these  bills. 
They  would  then  have  a  title  of  their  own,  independ- 
I  ently  of  what  equities  might  exist  between  the  drawer 
'  and  acceptor,  which  would  be  an  answer  to  any  appU- 
;  cation  for  an  injunction  torestrain  them  from  recovering 
i  payment  on  these  bills ;  for  they  would,  in  that  case,  be 
boni  fide  holders  for  value.  It  certoinly  is  most  im- 
,  portant  that  the  jurisdiction  of  this  Court  should  not  be 
I  exercised  nnder  circumstances  that  would  at  all  inter- 
fere with  the  value  of  these  negotiable  instruments,  or 
I  BO  that  it  would  st  all  restrict  the  focilit^  which  thoM 
\  instruments  give  to  mercantile  tnmsaetions;  beoansL 
!  if  the  jurisdiction  of  this  Court  were  administered  at  all 
1  rashly,  instead  of  the  confidence  which  a  merchant  has 
I  in  taking  a  bill  upon  the  ftuth  that  when  it  becomes 
1  due  it  will  be  paid,  whatever  may  be  the  equities  be- 
tween the  drawer  and  acceptor,  it  would  interfere  with 
'  the  negotiable  value  of  all  instruments  of  that  descrip- 
I  tion.  On  the  other  hand,  it  is  quito  impossible  for  this 
i  Court  to  admit  the  right  of  a  party  claiming  against  a 
'  title,  or  an  equity  existing  between  the  drawer  and  ao- 
!  ceptoT,  if  there  is  proof,  or  strong  reason  for  suspecting, 
i  that  they  do  not  hold  that  character  which  they  profess 
1  to  hold,  and  am  not  booA  fide  htdders  Sot  value  witiunt 
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notice  of  those  M[iiitiei.  On  this  part  of  the  cau, 
the  first  inquiry  is,  whether  they  have  this  defence, 
arifiing  out  of  thur  own  character  as  holders  of  the  bills 
nnconnected  with  such  equities  as  may  exist  between 
the  drawer  and  acceptor.  Now,  the  correspondence  on 
this  motioiij  I  thinlf,  is  quite  concluaive,  either  that 
they  did  know  all  that  had  passed  between  the  drawer 
and  acceptor,  or  at  least  they  knew  so  much  as  fixes 
them,  for  the  present  at  least,  till  the  facts  of  the  case 
are  more  clearly  established  in  evidence,  with  all  the 
equities  that  existed  between  the  drawer  and  the  ac- 
ceptor. It  appears  that  they  sent  these  bills  to  their  Lon- 
doncorreqpondent8,amoogstothers,asaremittance;  but, 
it  appear*  that  there  was  a  private  letter  which  accom- 
puuM  those  bills,  which  shewed  that  there  was  some- 
thing pecniiar  in  these  bills,  because  th^  were  directed, 
in  case  that  particular  hill  should  not  be  paid  at  mstu- 
xity,  that  they  were  then  immediately  to  institute  pro- 
ceraings  at  law  against  the  acceptor.  That  is  not  the 
usual  course  of  business.  The  bill  is  remitted,  and  if 
the  acceptor  does  not  pay  when  doe,  the  drawer  is  en- 
titled to  notice.  If  the  nolder  of  the  bill  has  received 
it  from  the  drawer,  he  takes  it  on  the  futh  of  its  being 
paidj  and  if  not  paid  when  due,  he  is  bound  to  give  im- 
mediate notice  to  the  drawer;  but  when  the  drawer 
tells  him,  in  case  of  the  bill  not  being  paid,  immediately 
to  institute  proceedings  against  the  acceptor,  that  is  a 
circumstance  at  least  to  draw  the  attention  of  the  party 
to  whom  the  bill  is  remitted,  to  there  being  something 
pecniiar  In  the  transaction,  which  Is  not  usually  the 
case  on  the  mere  transmission  of  bills  from  one  party  to 
another.  Then  it  appears,  tha^  all  thia  hsTing  oc- 
curred before  the  bills  were  due,  further  correspondence 
took  place,  and,  among  others,  there  is  a  letter  of  the 
8th  July.  The  bill  becoming  due  on  the  I3th  July, 
the  house  at  Liverpool,  on  the  8th  July,  write  to  toe 
holders  of  the  bills  in  Loudon,  and  say  they  are  aware 
difficulties  may  exist  in  Sharp's  case,  (the  plaintiff  and 
the  acceptor),  owing  to  the  documents  bemg  in  other 
hands.  Now,  by  docummU,  it  seems  to  be  understood — 
and  there  could  he  nothing  else — were  meant  the  bills  of 
lading,  the  papers  connected  with  the  caivo.  Now,  if 
tiie  house  in  London  wera  holding  these  hills  as  bond 
fide  holders  for  valoe,  in  the  course  of  trade,  they  would 
have  nothing  to  do  with  documents  or  anything  con- 
nected with  the  or^n  of  the  transaction;  theu  title 
would  be  dmply  as  bonfcfide  holders  of  the  bills.  This 
letter  is  in  thrae  words: — ^"My  dear  John, — ^I  return 
Archy's  letter,  having  done  the  needful  wiUi  the  letter 
to  the  Leeds  Railway  secretary.  I  am  sorry  to  see  his 
accounts  from  Dresden.  I  see  the  difficulty,  in  Sharp's 
case,  of  the  documents  being  separated  from  the  accept- 
ance ;  but,  aa  we  are  quite  prepared  to  hand  over  the 
documents,  upon  payment,  or  upon  a  promise  by  the 
bankers  (which,  if  possible, get  in  writing)  that  the  bill 
will  be  paid  upon  giving  up  documents — as  we  are 

Suite  prepared  to  do  this,  the  imputation  cannot  last 
eyona  a  day.  On  the  other  hand,  if  it  is  necessary  to 
lay  on  tiie  serew^  on  Sharp,  even  to  bankruptcy,  it  is 
clear  that  an  injunction  to  restrun  proceedings,  until 
the  cotton  was  sold,  might  be  filed  against  the  holder  of 
the  cotton,  but  with  which  a  third  party  has  nothing 
to  do.  We  cannot  sell  the  cotton  without  Sharp's  per* 
mission ;  but  if  we,  the  holders  of  the  documents,  were 
proceeding  on  the  acceptance,  we  should  have  an  order 
to  sell,  and  get  proceedings  stayed  until  the  result  was 
known.  Sharp  has,  I  believe,  tried  every  agency  house 
in  India,  but  generally  manages  to  quarrel  with  them 
all."  Now,  here  was  a  tetter,  which  proves  tliat  there 
had  been  another  letter,  which  is  not  produced,  ^m 
the  house  in  Iiondon  to  the  house  in  Liverpool,  and  it  is 
in  answer  to  some  difficulty  suggested  by  the  house  in 
London,  arising  evidently  out  oi  the  previons  transac- 
tion ;  for  we  have  the  answer  to  the  letter,  speaking  in 
language  perfectly  intelligible  to  anybody  who  knew 


frran  whence  theiK  bills  came,  and  what  wn  the  wigi 
of  th^  bdng  accepted ;  but  quite  anintellig^ble,  i^ij 
point  of  fact,  the  holders  in  London  were  stm^  t{ 
the  transactions  that  gave  rise  to  the  bUU.  It  ^ 
of  documents,  not  explaining  what  docamesfa  &tj 
were,  and  it  becomes  intelligible  only  by  kuvi^ 
the  history  of  the  cotton,  knowing  how  the  cotta 
came  from  Bombay,  and  how  it  was  consgned;  dan 
ing  ver^  clearly  tnat  there  had  been  lettoi  &om  tli 
house  in  LiODdon  to  the  house  in  Uverpool,  maldii 
some  inquiry  about  the  bills.  Then  it  ia  impoa 
ble,  after  that,  to  suppose  that  the  boose  in  Loida 
was  not  conusMit  of  tne  transaction  that  led  to  tli 
bill  being  transmitted  to  them.  There  is  iMthacir 
cnmstanoe  connected  with  this:  when  ths  Ulhva 
remitted,  the  London  house  say  they  will  pn  end] 
what  the  bills  are  paid.  They  are,  therefor^  not  |ai 
ties  who  take  bills  and  g^ve  credit  for  Qit  mm 
either  by  discounting  or  making  the  bills  tbnr  oij 
but  they  treat  themselves  as  agoits:  they  do  nottni 
the  biUs  as  their  own,  but  hold  them  till  the  nose;  t 
paid ;  and  when  the  money  is  paid,  they  say  thrj  wil 
give  credit  for  the  amount  to  the  Liverpool  b«e 
The  important  letter  is  this  of  the  8th  Jiil7,cleii| 
shewing  that  a  correspondence  took  place  on  Uie  m' 
ject  of  these  bills  referring  to  documents  relatingtoll 
cotton,  referring  to  the  possesion  of  the  cotton  bei 
connected  with  the  possesuon  of  the  acceptance,  u 
statii^  what  they  were  ready  to  do,  namely,  to  Kim 
the  doeumentL  as  they  call  them,  on  toe  biU  beii 
paid .  Now,  if  they  did  know,  or  if  they  had  nsmi  i 
Know,  or  if,  on  the  &ce  of  the  answer,  there  utina 
ground  laid  for  presumption  that  they  knew,  whit  th 
transaction  was,  they  lose  the  position  in  wluch  m; 
would  otherwise  stand  as  bon&  fide  holden  of  the  bi 
for  valuable  consideration  without  notice.  ItiiiapM 
Bible  to  read  that  letter  of  the  8th  Jnly  witboul  bein( 
perfectly  satisfied,  that,  although  we  have  not  theWte 
to  which  this  is  an  answer,  they  had  been  in  communl 
cation  with  the  Liverpool  house  on  the  (object,  m 
were  conusant  of  the  transaction  that  le^  to  taa  bi 
being  sent  to  them.  Now,  the  cotton  all  tbo  time  n 
mained  in  the  hands  of  the  Liverpool  ageati.  it  si 
pean  to  m&  therefore,  that  they  do  not  stand  m  ui 
situation  of  being  entitled  to  be  pennitted  to  go  o| 
with  the  actiona,  on  the  ground  of  their  being  bonind 
holders,  without  notice  of  the  equities  of  the  defendan 
that  they  are  remitted  to  the  equities,  eudi  w 
exist  between  the  drawer  and  acceptor;  and  altbous 
we  have  not  the  advantage  of  knowing  what  may 
smd  on  the  subject  by  those  who  were  conusant  ot  ti 
transaction— for  we  have  not  got  the  answer  of 
ties  principally  interested,  namely,  the  hoDse  m  m 
bay,  although  time  has  been  given  to  enable  the  noij 
in  Liverpool  to  obtain  the  answer  of  the  home  la  m 
bay  as  to  the  history  of  the  transaction— yet  there 
quite  sufficient  on  the  fiice  of  these  proceeding  to  im 
that  the  cotton  ordered  bv  the  plaintiff,  which  «»  " 
consideration  for  his  accep'ting  the  bill  t«f'>"' 
arrived,  is  such  as  to  raise  a  grave  question  betw^  ^ 
consignee  and  consignor,  whether  tne  ^°^''%?L, 
was  not  bound  to  accept  this  cotton  at  all.  iM 
as  it  stands  on  the  equity  between  the  drawer  ana » 


acceptor,  is  quite  sufficient  to  enable  this 
terpose  to  keep  matters  as  they  are  until  the  iw 


better  situation  tlian  those  from  whom  they  reon 
the  bill  at  Liverpool,  I  think  the  Vice-Ch8ii«"° 
order  is  perfectly  right  with  respect  to  the  injum 
he  granted  restraining  fhitfaer  proeeeduigs  on  toe 

Now,  the  otiier  bill  stands  under  diflennt^ 
Btoncei^  and  ceitamly  the  case  is  not  so  rinog  ^ 
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wctttit.  AtthenzDetiine^itdoeetfppeu- tome,  that, 
itttER  k  Mt  proof,  tbm  is  mj  BtroDK  gronnd  for  the 
'  iia,  tint  tilieeaae  ia  in  siiMtanee  uie  same.  That 
vpcB  K  diinuit  cargo  coming  by  s  diffwent  ship, 
lUpped  from  Bombay  under  similar  cironm- 
M  ttd  bj  Tutoe  of  the  same  order.   That  arrired 
M  LimpDol ;  and  the  same  questions  are  nused  be- 
tmtQ  iht  Gtmsiniee  and  the  oonnguor  as  to  the  merits 
at^tfltten  which  had  been  so  sent  in  pnisuanceof 
1h»ariai,  the  aame  repudiation  of  the  cargo  by  the 
MHlgiM,  the  acceptance  of  the  bill  before  the  cotton 
limd,  the  quoUoD  as  to  the  value  of  the  cotton, 
■tebn  ihe  oner  has  been  executed  or  not,  a  reference 
tirifaatieant  acted  on,  because  by  some  defect  the 
mri  wai  sot  Uadbg,  although  why  not  binding  is 
ii*ei^siri,lnitdoesnot8eemtobeamatt«r  indls- 
VAaWvMBthe  puties;  in  short,  a  contort  between 
fc»  «  tl»  quotioD  whether  the  consignee  waa 
la  *R({t  that  coanniment  or  not-  Two  days 
Mr  tht  bll  became  due,  a  rery  extraordinary 
vwtiui  tik(s  Dlace.    The  holders  of  the  bills 
^■jwlhan.  Giadsfame  &  Co.,  who^  it  ara>ean, 
Mm  It  Uferpool.   They  state  in  their  an- 
•"■.ftAttajwere  employed,  to  inspect,  and  ralne, 
~Aatkt  ehaiaeter  of  the  cotton  sent  from 
.  tifttmn^ent  of  the  plaintiff.   They  ad- 
y^ware  that  there  were  questions,  and 
•ttmtoWirisen, between  the  house  at  Liverpool 

(Sl**  ""T"***  M  toeottona.   They  do 
"J^*?  nw,  on  the  oontrary,  they  my  they  did 
"^t  »to  pgfaolar  oottoDs  thiaxmnred,  but 
2"*^*oi^i«t«  between  the  two— the  house  at 

te**"'H»*>'«pI»intiff— respecting  the  cottons;  and 
,  t!™*''*'  •>«  been  employed  to  val  ae  the  cottons. 
^*»"  kiwrledp  of  the  relative  situation  of  the 
rj,™j«<gnit  for  the  Bombay  bouse,  which 
»-»Ju^  interference  as brotcers, 

"WedtoioMKet  certain  cotton  two  days  be- 
T™"»  one,  which  waa  accepted  by  the 
*y"t««  tbisto  bave  taken  place:  that  the 
™y»l  told  them  that  they  had  a  bUl  for 
^mmi^i!^,  ram,  becoming  due  in  two  days, 
w^SJil  '!"'"'*'»  that  they  feand  he  would 
WT  «Lh2:iT'*«W'W  "wtf  no*  there  was 
SbTIIL  J!!.*''«WJ  of  the  firm  or  the  party 
•TLTL^W  on  theblU,  but  that  he  wwA/ 
«  wliieh  without  further  inquiry,  they  at 

»,-*  miuJH^^  ^  p^y 

(Jj¥?™'ngly,  the  Liverpool  house  did 
WoftlS.!!?*'*  exchange, 
^^owfiff  amonnt,  but  an  acceptance  of 

ftlali  Hat')^^  *oaonnt.  It  is  clear — it  is  not  in 
^^^■-j  ii?*.**''  various  transactions  between 
^™»Mtlushot«e  at  Liverpool;  and  these  dif- 
aotsKL  tCT^*  of  course  formed  items  in  that 
W|W  ^.'*I"*»ent  that  the  2700/.  bill,  accepted 
^r^^  pTen  m  consideration  of  the  bill  which 
Sell?  ^^^y         they  had  been  in- 

•ecwtwrffi!!?!?       probability  that  the  party,  the 
J^^ftebill,  »oul/  not  pay  it,  and  with  the  «- 
"'tention  that  they  would  make  him 
question  is,  whether  those  oixcnm- 
mn^^*'^  i*'™  place,  in  the  ordinary  course  of 
^J^T*™aetion^  without  the  knowledge,  on  the 
5^  «*«  gentlemen  who  hold  the  bill,  of  the  his- 
rV«wta»etioM,  and  the  nature  of  the  dispute 
til  intplor  and  drawer  of  the  bill.  If  a  party 
T^tliHiiitliecoDrBe  (tf  trade,  if  it  is  handed  over, 
*a  ti(l(IliiMcliii]^  for  any  valaable  commodity, 
^ifiii%pmeson  the  subject,  there  can  be  no 

SMitDBtit;  bat  that  it  should  become  an  avut- 
Ij^nw  information  that  it  probably  would 
Mira^iiDt  owing  to  the  difficulty  of  insolvency, 
kii^td  tbe  will  and  intention  of  Uie  party*  at  law 
U;Apa%  bk  legal  liaUlity,  or  at  leaat  dispnting 


his  legal  or  equitable  liability,  to  pay  the  bill  of  which 
he  is  the  aooeptor,  is  a  very  different  thing.  The  aa^ 
■wer  itself  shews  thexa  is  some  question  between  the 
parUes  rdative  to  the  bill.  The  acceptor  of  a  bill  can- 
not say,  "  I  will  not  pay  it :"  if  he  has  the  means  of 
paying  it,  most  likely  tie  will ;  but  there  may  be  quar- 
rels and  transactions  between  him  and  the  drawer  of 
the  bill  which  may  raise  a  defence,  either  in  law  or 
equity,  against  that  liability;  bat  then  the  holders  tii 
this  bill  are  informed  (because  those  words  cannot  re- 
ceive any  other  meaning)  that  something  has  taken 
place,  or  something  exists,  between  the  drawer  and  the 
acceptor,  that  leads  to  this — that  the  acceptor  will,  when 
the  day  comes,  refuse  to  pay  that  bill.  Now,  coupled 
with  the  knowledge  that  then  was  a  certain  transao- 
ticm  between  the  acceptor  of  the  bill  and  the  house  at 
Bombay,  for  whom  these  parties  acted ;  that  those  dis- 
putes were  connected  with  the  cotton ;  that  these  per* 
sons  themselves  had  been  employed  as  brokers  to  inspect 
and  ascertain  the  valoe  of  the  cotton  brought  to  England, 
consigned  to  the  plaintiff  through  the  agency  of  the 
house  at  Liverpool ;  being  then  infonned  tliat  the 
acceptor  would  not  pay  the  bill  when  due,  it  is  not 
a  strange  conclusion  to  come  to,  that  they  must  have 
known,  or  that  they  knew  enoogh  to  make  it  their 
duty  to  inquire  what  the  questions  were,  how  far  they 
were  connected  with  that  part  of  the  transaction  to 
which  they  were  parties,  and  why  it  was  that  the  ac- 
ceptor was  disposed  or  determined  not  to  pay  it.  They 
sav  they  did  not  know  the  oonnexion  with  each  other. 
Tney  knew  of  the  cotton,  they  knew  of  the  diipnt^ 
they  knew  of  the  Ull;  but  they  say  they  did  not  know 
that  the  bill  was  connected  with  the  cotton — tlmr  did 
not  know  that  the  dispute  was  connected  with  the 
bill.  That  may  be.  It  is  not  easy  to  suppose  U  wss 
so ;  bnt  it  may  possibly  be  so.  The  question  is  not 
whether  I  have,  on  their  answer,  admisnons  distinct 
that  they  did  know  it;  because,  in  their  answer,  it 
appears  on  their  own  statement  and  their  own  ad- 
missions, that  there  are  serioua  and  grave  doubts  whe- 
ther the  circumstances  are  not  snch  as  would  entitle 
the  plaintiflF  to  the  protection  which  he  seeks  by  vny 
of  injunction.  It  is  always  a  matter  of  discretion 
bow  far  that  suapidon  appears  to  b«  well  founded, 
and  what  tbe  parties  have  admitted:  and,  in  thb 
case,  it  does  appear  to  me  to  be  ao  full  of  prooi^  thai 
they  could  not  have  been  in  the  ritnatim  of  parties 
taking  a  bill  in  the  r^lar  course  of  trade,  under 
the  circumstances  they  admit,  that  I  think  the  Vice- 
Chancellor,  on  this  moUon  also,  although  the  case  is 
not  so  strong  as  the  other,  was  right  in  keeping  the 
parties  in  the  situation  in  which  they  stand,  under  the 
circumstances,  till  the  real  transaction  is  known.  The 
injunction,  therefne,  as  to  that  bill,  was  also,  in  my 
opinion,  correct.  Now,  the  position  in  which  the  par- 
ties stand  is  this;  and  I  think  it  is  important  for 
their  interest  to  consider  how  it  stands.  I  was  then 
asked,  if  that  was  my  opinion,  that  I  would  order 
^e  money  to  be  brought  into  court.  But  then  these 
partisL  tne  moment  they  ate  deprived  of  thdr  posl- 
tiou  of  bonA  fide  holders  of  the  bill,  which  I  cannot 
bnt  Oiink  must  nltimately  be  the  result,  are  in  this 
ritnatlon;  the  cotton  is  in  the  same  hands,  if  I  con- 
sider this  case  the  same  as  the  case  of  the  Liverpool 
house,  tiie  Liverpool  house  has  the  cotton,  and  the 
Court  will  not  put  the  parties  in  the  possession  of 
l>oth  the  goods  and  the  value  of  the  goods.  If  these 
parties  hM  made  out  that  they  were  bonft  fide  holders 
of  the  bill,  and  entitled  to  obtain  payment  in  their 
right,  without  reference  to  the  drawer  and  acceptor, 
the  observation  would  not  apply;  bnt  the  moment 
they  are  dlrested  of  their  character  of  bon&  fide  hold- 
ers of  the  bill,  and  connected  with  the  equiUes  be- 
tween the  drawer  and  aoeeptor,  I  find  that  prapertj 
in  the  hand  of  the  drawer,  nd  I  oertainly  cannot 


Digitized  by 


Google 


««2 


THE  JTTBIST. 


compel  the  uoeptoi  to  obtain  this  injonetioD  at  tlie 
price  of  paying  money  into  00 art,  because  the  pos- 
■easioD  of  the  Liverpool  house  would  be,  in  faot,  the 
posseesion  of  the  holders  of  the  hill. 

His  Lordship  threw  out  some  suggestions  as  to  tiie 
propriety  of  the  parties  freeing  to  a  sale  of  the  cotton, 
tad  bringing  the  money  into  court,  owing  to  the  length 
of  time  which  miut  necessarily  elapee  bdbre  the  cause 
Gonld  be  heard  on  the  merita. — Appeal  refuM«df  with  ootU. 


BOLLS  COURT. 
Hall  «.  Fraitctc.— IfoficA  0. 
Paymaa  to  One  of  Two  Trustees  insufficie^at. 
On  the  Marriage  of  M.,  a  Mortgage- debt  of  1200/«  M- 
eured  on  a  Sim  of 3000/.  Congou,  standing  in  the  Namet 
of  F.  and  ff.,  as  Trustees,  was  assigned  to  A.  and  B. 
on  certain  Tnuta;  €md  it  was  deaared  that  the  Be^ 
oeipf  ofA.andB,fOrtieStai>iBerfShouldbeatu^cimt 
Discharge  for  the  tame,  F.  and  H.  »old  cvt  gu^cieat 
Stoci,  and  paid  tie  1200^  to  A.onhig  tole  Beeei^, 
and  without  the  knowledge  or  Authority  of  B.,  his  Co- 
Trustee,  or  the  Cestuit  que  Thrust.  A-  dtd  not  commu- 
nicate the  Payment  of  the  1200/.  to  his  Co- Trustee  or 
Cestuis  que  Trust,  but  he  misapplied  the  Money,  and 
died  inwlvent.  It  was  held,  in  a  Suit  against  F.  and 
S.,  that  th^  were  answerable  for  the  Monty,  and  for 
the  Costs  of  Suit  rendered  necessary  ly  their  Refusal  to 
pay  the  Money  over  again. 

By  the  settlement,  datod  8th  Fehruary,  1837,  made 
OD  the  marriage  of  Mr.  and  Mrs.  Crawley,  a  sum  of 
8000/.  Conaola,  which  had  been  for  that  purpose  trans- 
ferred into  the  names  of  James  Franck  and  John 
Hughes,  the  trustees  of  the  settlement,  was  settled 
upon  tnirt  for  His.  Crawley  for  life,  far  her  separate 
nae,  and  after  her  decease,  upoa  trust  for  Mr.  Crawley, 
and  after  the  decease  the  surrivor,  upon  trust  for 
such  person  or  persona,  and  in  such  shares  and  propor- 
tions, and  to  and  for  such  intents  and  purposes,  and  for 
such  estates  and  intoreats,  and  with,  under,  and  subject 
to  such  powers,  &c.,  as  Mrs.  Crawley,  notwithstanding 
ber  coverture,  should  by  deed  appoint ;  and,  in  deiault 
of  appointment,  upon  the  trusts  therein  declared.  In 
January,  1841,  Mr.  and  Mrs.  Crawley  borrowed  the 
flom  of  776/.  9«.  9d.  from  Mary  May,  and  mortgaged, 
by  a  deed,  dated  the  12th  January,  I&41,  the  trust- 
fund  of  3000/.  Consols,  as  a  security  for  the  same.  On 
the  11th  DecMnber,  1841,  this  mortgage  was,  with  the 
concurrence  oS  Mr.  and  Mrs.  Crawly,  ttansfenwd,  by  a 
deed  of  that  date^  to  Captain  (afterwords  Admizal) 
H«nmring,  who  alao  advaiioed  a  furtlrar  sum  to  Mr. 
and  Mrs.  Crawley,  on  the  seenriW  of  the  3000/.,  where- 
by the  debt  was  increased  to  1200/.  Notice  of  this 
tniuaetion  was  shortly  afterwards  given  to  Franck  and 
Hughes,  the  trustees  of  the  settlement.  By  an  in- 
denture ef  assignmnit,  dat«d  the  14th  October,  1841, 
and  made  between  Admiral  Mainwaring  of  the  first 
part,  Cecilia  Charlotte  Hall  of  the  second  part,  and 
Archdeacon  Hall  and  John  Wroughton  Harrison  of  the 
third  part,  aftor  reciting  that  a  marriage  had  been 
agreed  upoa,  and  was  intended  to  be  shortly  aeJemnised, 
between  Admiral  Mainwaring  and  Cecilia  Charlotte 
Hall,  Admiral  Mainwaring  aasig^ed  uuto  Archdeacon 
Ball  and  John  Wroughton  Harrison  all  that  the  prin- 
dpal  sum  of  1200/.  secured  and  made  payable  to  him 
Inr  the  said  indentare  of  the  ilth  December,  1841,  with 
the  interest  to  grow  due  th«re«ni,  upm  tnist  that  the 
said  Archdeacon  Hall  and  J<Am  wreog^ton  Ebnison, 
uid  the  survivor  of  them,  and  the  exeootOTs  and  ad- 
ministrators of  such  survivor,  should  stMid  and  he 
poflsessed  o^  and  interested  in,  the  sud  piinoipal  sum 
lOf  1300/.,  and  the  interest  thereof,  after  the  sofemniaa- 
tun  of  the  said  intended  aoairi^e,  wfva  aaoh  tmata, 
Md  for  anoh  «nda»  JnteaK  and  pmipoaa^  witfi. 


under,  and.Bn)iiact  to  snob  pewer^  as  urn 
dieuld  be  expcMsed,  declftre^  or  eontaiaed  tss^ 
or  conoeming  the  Muae,  ia  and  by  a  oertu  j 
dentnre  of  settlement,  bearing  even  date  thoeiii 
And  it  was,  by  the  nine  imdeBtue,  deelinl  a 
agreed,  that  the  receipt  «r  xvenpta  m  writul 
Archdeacon  HaU  and  John  WnwghtoB  fiatd^ 
or  the  survivor  of  th«n,  or  the  exeeatei^  sdnj 
strators,  or  asai^na  of  gnch  aorri vor,  orotiwthatoari 
or  trustee  for  the  time  heing,  of  or  acUng  nnte  tke 
dentnre  of  settlement  of  even  date  theorewitb,  dn 
from  time  to  time,  be  a  good  and  sufficient  dixtflgH 
good  and  sufficient  discfiaisaB  for  the  piioqnl  garni 
1200/.  and  interest,  or  for  bo  much  theamif  reaptctinly! 
should  be  thereby  expreased  to  have  been  received.  ] 
the  indenture  of  settlemMit  of  even  date  with  tkli 
mentioned  indenture,  and  which  was  made  faetiq 
the  same  partiss,  it  was  declared,  that  Aididai 
Hall  and  John  Wronghton  Hatrison,  and  Uva 
viv(»-  of  them,  and  the  executors  and  adminiM 
of  such  survivor,  should  stand  poassMedqf  tttflj 
principal  sum  of  1200/.,  upon  tnut  for  AdnudU 
waring  for  li^  with  xemunder  to  hu  wift  fR  H 
with  ranainder  fi»  the  childMn  of  the  marmge;  1^ 
in  default  of  children,  for  the  ofaeolote  benefit  of  1 
survivor  of  the  admhal  and  his  wife.  Adminl  1 
Mrs.  Mainwaring  wrat  abroad  shortly  afler  the  n 
riage,  and  renuuned  tbeM  till  October,  1843.  ^ 
Wroughton  Harrison  was  a  aolicitar,  and  prepsred ! 
assignment  and  settlement  of  the  1^  DeDeinber,i6! 
and  on  the  ooeamon  irf  the  eidvanoe  of  Hot  1800^ 
Admiral  Mainwaring  to  Mr.  uid  Mre.  Crawly, « t 
11th  December,  1841,  he  acted  as  the  soliobrofj 
parttee;  and  the  several  deeds  of  the  lltbtesHl 
1841,  the  1  Uh  Deoember,  1 841,  and  the  14th  Deoanbl 
1841,  were  left  in  his  poaseenon.  It  did  sot  ^ 
that  he  had  ever  acted  specially  as  the  a^eUf  1 
Archdeacon  HaU.  In  Jannaiy,  1843,  Mr.  U 
Crawley  were  dedrooa  of  paying  off  the  no'jPW 
1200/.,  and  several  oonmnnicatiena  took  plsee  wtm 
them  and  the  said  John  Wronghton  Harruoo  ssd  a  4 
Groves,  who  was  the  solicitor  of  Mesas.  Fmwk  ai 
Hughes,  as  the  trustees  of  Mr.  and  Mrs.  Cn*»r!* 
tlement— in  the  course  of  which  eommmiatsmsi^ 
Wroughtcm  Harrison  was  very  preaaiiis  '*'J''™JJ 
the  mortgagees  to  have  the  mortgage  peid 
aleo  communicated  to  Mr.  Groves  the  fact  vuAV 
1200/.  had  been  assigned  to  himself  and  hiBCfrtw" 
upon  the  tnuta  of  Admiral  Hainwaring's  ^^'^^^ 
Uement.  On  the  Wh  May,  1843,  Franck  «»  ""^^ 
sold  oDt  a  suSeient  part  «F  the  3000/.  to  pay  tbs  iw 
and  ooste— the  money  was  paid  to  Groves,  tbw« 
dtor,  who  paid  it  over  to  John  Wnmgbton  Hun" 
on  his  sole  rsoeipt,  wfaiefa  was  indorsed  ontlwH 
gagO'deed,  and  was  in  the  follovring  form : — 

"  Memorandum,— I  acknowledge  to  have  li"  * 
received  the  within-mentioned  principal  snm  of  la^ 
due  upon  the  within  security. 

•*  JoHH  WnoDOHTOif  Hiauwaw, 

*•  For  Self  and  Co-tnw» 

"10th  May,  1833." 

And  Harrison,  at  the  same  Ume,  gave  up  to  * 

deeds  of  the  1 1th  January  and  11th  December,  IMJ^ 

also  the  assignmentofthel4thDeoember,ia41- 

did  not  invest  the  money  aecoidiag  to  the  <furti0» 

settlement  of  14th  Deeambei;  1841,  nor  did  beM^ 
tticato  the  fiut  that  the  1200/1  had  been  p»d  flitb^H» 

co-tnistoe  or  his  osatoia  qne  trast;  bnthe  "f^!^ 
pay  the  interest  of  the  money  to  Admiwl  iwp'*^ 
up  to  his  (John  Wnmgfaton  HacrisoD's)  h-, 
Julv,  1844.  Neither  did  it  appear  thai  h^^^"J 
authorised  -to  noeivs  the  money  mt  his  '^^^"^ 
osatBiaqnetcuBt  Aicfadeaoon  Hall  died  in 
1844;  and.  in  Jnn^  18M^  tbe  plaietiA  i>tw 
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Jlq'hMMHiU  aaA  Gtorg%  Hall,«ren  ftppeinted 
^HNHfti»srttlHiHnfe  of  tK«  14th  Deceraber,  1841 ,  in 
^AfMAicMeaeoii  Hall  urf  John  Wrouehton  Har- 
^^ft  Mcrthf^MMiaf  Hmruon,  wlio  died  imolvent, 
Rlitii^  to  the  payment  of  the  1200/. 
^gfiutmi  hr      pwties  interested  ;  and  Measn. 
^lAakaj  Bi^«  havin;^  deeHned  to  pay  the  12(HM. 
^n|ii,tlM  mit  waa  inslititted  to  compel  them  to 
^Mit*tke|TDand  that  th«y  evght  not  to  hare  paid 
AMertoMui  Wnnirhton  Harrison  on  his  tola  n- 
0ttmi^AMi  theaawority,  kaowlodge,  or  pririty 

Jbmmi  SkMmrw,  fcrthe  pluBtMk 
#MBal  0.  White,  for  the  defendanla,  FnoMk 
^mw^m,  tAi  OR  tlw  delimy  up  of  tho  deeds  by 
'  Vkgj  ooMtendad,  held  them  as  solicitor 
riMit|*|ua,  and,  as  the  holder  of  the  deeds, 
Ih  ma  to  have  been  Mrthorised  to  receire  the 
fj  mi  tint,  aa  there  was  no  coUnsion  or  frand, 
i  ngbt  not  at  all  erents  to  pay  the  eoata 


jMe,  far  Admiral  and  Mn.  Mainwaring. 

%li  Umui,  W.  R.,  nid,  he  had  never  seen  a 

5|htatiB.  The  defendcBts  had  nirfortanately 
kthBa^is  impFaper  handa,  and  ^ej  must 
-  ^  (Mimees.  HarriaHi  anid  Hall  were  en- 
The  ssttkment  antherised 
the  ■wviToref  the*.  Mr. 
^  „  c  the  woiwy  to  the  owe  with- 

^■■^ori^or  koowledii;*  ef  the  ether.    He  re- 
Aad  tiieqiestkni  new  was^  who  was 


^  ■  ^■■^MwtlfciinoDeT. 
_i£  if"™***-  Aadthe 


«  ^--ihat  WtK  those  iriM  gave nvsatherity^  to 
ft^JWiedithatHarTisen  o<^t  to  beheld 
W  wWity  beeaue  the  deeds  were  eotnisted 
»  w  Bot  think  this  at  all.   Ther  antmsted 
^  »My  kept.    Payment  even  to 
"H.  MaiawariBg  would  net  have  bean 
^■w^ nsjwrtBoity  of  HarrisoD  to  »et  the 
'wilunoceuianed  snapieMa.   The  defend- 
kMm^  wm  imwerBble  for  the  money,  and 
W^wrthteostsof  the  auit,  and  intsrest  at 

''^^•tfCBwii  OP  ENGLAND'S  COVRT. 
^^''"•'.PttHULL.—JfW.  20  and  21. 

Bepisii — JUortmaim. 
jSmmkA^i^ly  •*  ^o*^  mtr^  a  gmarml 

^TeT*.*^  TWtr  rfike  Qmmam  wen  therdty 

M°*^*>H  toadmhiMer  the  ertate  of  Timothy 
^]^?liB  will,  dated  the  S4tfa  JvM,  184fi,  gave 


I 


f 


.  '  pHVcrt;  to  Ym  wife,  plaintiff,  she 
gg™*  lit  1^  just  debts,  funeral  and  testa- 
^S^P**^  ssrend  pocvntary  legacies, 

Tjj^wWiWd  be  pwi  oat  of  his  real  estate, 
Tr''**  pntsof  his  personal  estate  as  eensisted 
•  ''*'''%>B*>>  mahmy  deheBtareB^  sharM 

■"^VrolienPMB,  saTonring-  of  the  realty,  and 
™*»fected8hoold  be  the  primary  fands  for  sudi 
9*"*.'  od,  in  cise  them  abenid '  be  insufiWisnt, 
»  Acdi<  that  the  iceidae  of  his  personal  estate 
hMiM  Itsbls  to  the  extent  of  sodi  deicieney 
#  At  talitor  tiicn  nve  aH  the  naidve  ef  hm 
abto  to  WfUiam  Fftrher  and  the  deiendairts, 
^VaJ  ReUnsB^  apon  tnnt  to  eanvert  the  larae 
■•■J,  (nxept  Us  anana  in  the  Noithnmberiand 
■thha  DkMtt  Bank,  and  anr  deht  ewte  to 
Mi^  At  nU  William  Ftok«,  if  he  viMft  t» 


remain  unpaid),  and  to  inrest  the  same  npon  GoTem- 
meBtsecnnties,  and  pay  the dividendeaiSsing  thereupon, 
and  the  interest  ordividends  arising  from  his  said  shares 
in  the  Northnmberland  and  Durham  Bank,  and  die 
debt  from  the  said  William  Pariter,  to  plaintiff  for  her 
life ;  and  Irom  and  after  ber  decease,  upon  trust  to  sell 
and  convert  into  money  his  said  bank  shares,  and  the 
stud  debt,  if  not  already  poid,  and  to  invest  the  proceeds 
in  Giovemment  secaritiea,  which,  with  the  Government 
secnrities  thereinbefore  directed  to  be  obtained,  the  tes- 
tator directed  should  stand  in  his  name  for  ever,  and  the 
dlTidtndaand  proceeds  thereof  be  from  time  to  time 
received  in  equal  proportions  by  the  following  societies; 
via.  The  Society  for  Promoting  Christian  Knowledge, 
the  Soetsty  for  Propagating  the  Gospel  in  Foreign 
Parts,  the  Charch  Missionary  Society,  and  the  Chunh 
Boilding  Society.  And  the  testator  appointed  Purker 
and  defendants,  Perigall  and  RobinBon,  executors  of 
bis  will.  The  testator  died  on  the  4th  February,  1S4fi. 
The  bill  wssproved  by  defendants,  Perigall  and  Robin- 
son, only.  Tne  bill  was  fil«d  on  the  19th  June,  1846, 
by  plaintiff,  the  widow,  against  Perigall  and  Robinson 
the  executors,  the  next  of  kin,  and  two  of  the  sacietiee 
mentioned  in  the  will,  which  were  incorporated,  and 
the  secretaries  of  the  two  other  societies,  which  were 
unincorporated.  By  the  decree  made  on  the  hearing  of 
the  cause  on  the  13th  July,  1846,  the  nsnal  inquiries 
a*  to  the  next  of  kin,  uid  the  usual  accoants  and  In- 
quiries in  an  administration  snit,  were  directed,  and 
tne  Master  was  wdered  to  distinguiril  what  part  (if 
any  )  of  the  personal  estate  of  or  wluch  the  testator  vras 
possessed  or  entitled  to  at  his  death  consisted  of  money 
dne  Ml  any  and  what  mortgage  or  mortgagee,  or  of 
railway  denentores,  shares  in  bridges,  or  of  any  and 
what  chattels  real  orotherwiee  savouring  of  the  realty ; 
and  such  inquiries  were  to  be  without  prejudice  to  any 
qoeetion  on  the  Statutes  of  Mortmmn.  The  Master, 
his  general  report,  dated  the  10th  July,  1848,  found 
that  the  testator  was,  at  the  time  of  his  death,  pos- 
sessed of  or  ratitled  to  the  following  sums  of  moner, 
doe  on  nertgage,  railway  debentures,  or  shares  in 
bridges;  tIz.  a  aam  of  1200/.,  dne  on  a  mor^i^  of 
leaswiold  lands ;  a  debentave  of  the  Newcaatle  and  Car- 
lisle Railway,  for  the  sum  of  flOOf. ;  and  a  dehenture 
upon  the  tolla  of  Morpeth  Bridge,  for  the  sum  of  60(tf. 
And  he  fennd  that  the  teetator  was,  at  the  time  of  his 
deatii,  possBsaed  of  the  following  chattels  real ;  viz.  600 
shares  in  the  Northnmberiand  and  Dnrham  District 
Bank,(fV>rtyef  which  werecUimedbythe^aintiffasheT 
own),  the  property  of  which  bank  conmsted, among  other 
thingB,  of  certain  freehold  and  copyhold  lands,  and  money 
'due  on  mertgfwe  of  freehold,  or  copyhold,  or  leasehold 
lands.  And  the  Msstertbnnd,  that  the  aforesaid  mortg^, 
railway  debcntares,  bridge  debentures,  and  bank  shares 
ware  ul  chattels  real,  or  savinmng  of  the  realty,  except 
as  far  as  the  said  bank  shares  and  railway  debentnna 
were  respectivdy  altered  or  varied  in  re^>ect  of  th«r 
natare  or  quality  of  snch  chaMels  real  aa  aforesaid,  (if 
they  were  at  ril  so  altered  or  varied),  by  a  certain  deed 
ef  settlement,  dated  the  Ist  July,  1890,  whereby  the 
shares  in  the  said  bank  were  declared  to  be  pei-sonal 
estate,  and  by  an  act  of  Parilament  of  the  13tn  April, 
189»,  [It  should  have  been  the  2Snd  May,  1829,  the 
stat.  ra  Geo.  4,  e.  72,  after  mentioned,^  whereby  the 
shares  in  the  said  railway  were  declared  to  be  personal 
estate. 

The  Northnmberiand  and  Dnrham  District  Bankinr 
Company  existed  under  the  provisions  of  the  Joint-stock 
Banking  Act,  7  Geo.  ^  c.  46.  The  Newcastle  and 
Carlisle  Railway  Company  was  a  corporation  existing 
andcr  certain  acts  of  BiirUanient,  the  provisions  cf 
which  material  to  the  preeent  case  were  as  follows;— 
By  the  original  act  of  tne  company,  10  Geo.  4,  c.  Ixxii, 
H  was  enarted,  (seet.61 ),  **that  in  ease  the  aam  thereby 
aatboriaed  t»  he  raised  riionld  be  ftmod  inmffldeot  m 
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the  making  and  maintidning  of  the  a^d  ndlways  and 
other  works  thereby  authorised  to  be  made,  and  for 
de&aying  all  necessary  charges  and  expenses  relating 
thereto,  and  the  company  should  be  demrouB  of  raising 
a  further  or  additional  sum  of  money,  it  should  be  law- 
ful for  the  said  company,  from  time  to  time,  or  at  any 
Ume,  to  borrow  and  take  up  at  interest  any  such  fur- 
ther or  additional  sum  or  sums,  not  exceeding  in  the 
whole  the  sum  of  100,000/.,  on  the  credit  of  the  said 
undertaking,  as  to  them  should  seem  meet ;  and  the 
said  company,  or  the  directors  of  the  said  company, 
after  an  order  should  hare  been  made  for  that  pur- 
foaa  by  any  general  meeting,  were  thereby  author- 
ised and  empowered  to  assign  the  property  of  the 
said  undertaking,  and  the  rates  aridng  or  to  arise  by 
virtue  of  that  act,  or  any  part  theret^  as  a  security 
for  any  such  further  sum  or  sums  of  money  to  oe 
borrowed  as  aforesaid,  with  interest,  to  such  person 
or  persons,  or  to  his,  her,  or  their  trustee  or  trus- 
tees, as  should  advance  the  same,  by  any  assignment 
nnder  the  common  seal  of  the  said  company,  in  the 
particular  form  thereinafter  set  forth.  Sect.  62  pro- 
vided, that  the  interest  of  the  money  which  should  be 
raised  by  mortgage  as  aforesaid  should  be  pud  half- 
yearly  to  the  several  persons  entitled  thereto,  in  manner 
therem  mentioned ;  and  in  case  the  same,  or  any  part 
thereof,  should  be  behind  and  unpaid  as  therein  men- 
tioned, it  should  be  lawful  for  two  or  more  justicas  of 
the  puce  acting  in  and  for  the  counties  therein  specified, 
and  they  were  thereby  required,  on  request  to  them  made 
by  or  on  behalf  of  an^  mortgagee  or  mortgagees,  whose 
interest  should  be  so  in  arrear,  by  an  order  under  their 
hands,  to  appoint  one  or  more  person  or  persons  to  re- 
ceive the  whole  or  such  part  or  parte  of  the  said  rates 
as  were  liable  to  pay  such  interrat  so  due  and  unpud  as 
aforesaid,  and  the  money  so  to  be  received  by  such  per- 
son or  persons  was  thereby  declared  to  be  so  much 
money  received  by  or  to  the  use  of  such  person  or  per- 
sons to  whom  such  interest  should  be  then  due,  until 
the  same,  together  with  the  costs  and  charges  of  reco- 
vering and  receiving  the  rates,  should  1m  fully  satis- 
fied and  paid ;  and  uter  such  interest  and  eosis  should 
have  been  p^  and  satisfied,  the  power  and  authority 
of  such  receiver  and  receivers,  f»  the  purposes  afore- 
nH,  should  cease  and  determine.  By  an  act,  I  Vict, 
c.  23,  it  was  enacted,  (s.  2),  that  when  and  as  soon  as  the 
sums  therein  mentioned  should  have  been  reqiectively 
sulxcribed,  raised,  and  paid  as  therein  idso  mentioned, 
then  and  at  any  time  or  times  thereafter  it  rdionld  be  law- 
ful for  the  said  railway  company,  by  any  order  or  orders 
of  any  general  or  special  general  meeting  of  the  said  com- 
pany, to  borrow  and  take  up  at  interrat,  in  addition  to 
the  sums  by  the  previous  acts  of  the  company  and  bv 
that  act,  before  authorised  to  be  raised  and  Irarrowecl, 
any  sum  or  sums  of  money,  not  exceeding  in  the  whole 
the  sum  of  100,000/.,  on  the  credit  of  the  said  under- 
taking, fiom  any  body  or  bodies  poliUc  or  c<tfporate,  or 
other  person  or  persons  willing  to  lend  the  same,  npon 
sndi  terms,  as  to  priority  of  ranking  amongst  the  bodies 
politic  or  corporate,  or  other  person  or  persons  lending 
each  sum  or  sums  of  money,  as  m^ht  be  agreed  on 
between  them  and  the  said  company ;  so  always,  never* 
tbeless,  that  all  mortgages  which  should  have  hwa 
given  or  made  by  the  said  company  before  the  passing 
of  that  act  should  have  priority  over,  and  should  pre- 
cede, all  mortgages  and  other  securities  to  be  given  or 
made  by  the  said  company  in  the  execation  of  that  act. 
And,  bv  sect.  3,  it  was  enacted,  that  all  powers  and 
other  clauses  whatsoever  contained  in  the  previous  acts 
of  the  company,  or  any  of  them,  so  far  as  the  same 
were  not  repugnant  to  the  provisions  of  that  act, 
ahonld  be  appIi«U)le  to  the  shans  by  that  act  antiiorised 
to  be  created,  and  to  the  monlM  subscribed  fiir  in  re- 
spect of  such  shares^  and  to  the  mrades  by  that  aet  an- 
tluniasd  to  be  borrowed^  in  the  nune  manner  in  all 


respects,  as  near  as  might  be,  as  if  auk  duns  In 
been  authorised  to  be  created,  and  as  if  such  monii 
had  been  authorised  to  lie  bonowed,  by  the  said  pmiiq 
acts.  The  following  was  Uie  form  of  debenture  wdl^ 
the  company: — "  In  pursuance  of  an  act  paised  in^ 
first  year  of  Q,ueen  Yictozis,  to  authorise  the  Kewcaitl 
and  Carlisle  Railway  Company  to  raise  an  addition 
sum  of  money  for  the  purpoees  of  their  oodertiki]^ 
the  said  Newcastle  and  Carlisle  Railway  Compaoypit 

mise  to  pay  on  the  —  day  of  ,  to  ,oi  bean 

the  sum  of  600/.,  so  much  money  borrowed  od  the» 
dit  of  the  undertaking,  under  the  powers  of  tiie  nj 
act,  t<^ther  widi  intenst  tiwretm  at  fi/.  per  Hot  n 
annum.*'  The  canse  now  came  on  for  hearing  oa  fa 
ther  directions  on  the  Hastcr'a  general  report,  tai  on  i 
petition  of  the  defendant^  Pengall  and  fiotuiuoD,  I 
confinn  a  separate  rwort,  by  which  the  Maattr  fraa 
that  a  call  on  the  bank  shares  ought  to  be  paid  bf  tt 
executors. 

[The  Hoipeth  Bridge  Act,  and  thefiirmof  thtbrii^s 
debenture  were  not  stated,  the  charitiee  not  tmtiiS^ 
the  question  as  to  that  debenture.  J 

J^uart  and  .P<ii«r,for  the plaintinT.— This issq«^ 
on  the  Statute  of  Mortmain :  all  the  neoessaiy 
are  found  by  the  Blaster.    He  finds,  that  the  mrt 

Sage  security,  the  bridge  debenture,  the  railway  dl 
enture,  and  the  bank  shares  are  all  chattabnal,  I 
savouring  of  the  realty.  Then,  they  are  vidua  tl 
Mortmain  Act  There  can  be  no  doubt  as  to  tl 
mortgage,  nor  as  to  the  bridge  debenture. 


fVilUamg,  4  Ves.  430,  n.;  Homte  v.  Otapmam,  ld.5ti, 
The  principle  of  these  casea  applies  to  the  nHwtyat 
bentnre  and  the  bank  shares*    The  bank  was  notatwj 
poration ;  the  shareholdera  were  individually  intensw 
in  the  real  estate  and  chattels  real  of  the  conecni. 
Teed  and  Hughes,  for  the  executors. 
JRentiaw,  for  the  next  of  kin,  contended,  iw 
term  «  residue"  in  the  will  was  limited  to  tlwwu^ 
exclurive  of  the  mortgage  security,  the  bridn  qwHi 
ture,  and  the  railway  debenture;  and  that  hV*^ 
at  all  events,  undisposed  of  during  the  lift  of  uw  «» 
but  he  supported  the  cass  made  by  the  plaintiff 
the  charities,  and  cited  ISmek  r.  Sguire,  (10  V«  il) 
The  Vice-ChsnceUor  held,  that  the  wati^itmoe,  va 
the  residuary  gift,  could  not  be  so  limited:  itneanttta 
whole  residue  of  the  personal  property  not  bdoie  pT«> 
Jamea  Porter  and  WeOa^,  for  the  chintiet- 
There  is  not  enough  m  the  Master's  report  toenaM 


and  the  report  is  not  excepted  to.]   Thev  then  atoj 
ted  that  the  mortgage  security  and  the  b^f^T 
debentnre  were  within  the  Mortmain  Act,  DM  «■ 
tended  that  the  bank  shares  and  the  raUway  ^ie^emw 
were  not    The  bank  is  a  mere  tradhig 
fbnned  under  the  Johit-stoek  Bank  Act,  (7  ^J* 
c46).  No  shareholder  could  take  snypsrticD^^'; 
tion  of  Und.  (TKoMfwon  v.  Tkmpaim,  \  wj;*'' 
HiUm  T.  Girwd,  1  Do  G.  &  S.  183 ;  Marth  v.  ^ 
tmum-Qmeraly  6  Beav.433j  and  TkeAttomgH^ 
V.  Qihi,  there  cited ;  Sparlhtg  v.  Parker,  9 
As  to  the  laUway  debenture,  it  is  in  fom 
promissoiT  note  of  the  company,  and  not  in  '■iL-* 
a  chaige  upon  any  hmd.   ]!t  is  quite  diflFeient  fi»' 
mortgan  by  the  company.  cmAi 
Faber,  in  reply.— As  to  the  bank  Bh»«^,**7iJ 
V.  Parker  does  not  touch  the  present  case;  » 
case  of  a  corporation,  in  whom  the  land  was 
here  the  bank  is  unincorporated;  the 
holders  have  all  an  interest  in  the  Uod. 
nUww  debenture,  the  act  of  1  Vict  pnt)  the 
to  be  thereby  created  on  the  same  footing  w 
dies  as  the  first  act,  10  Geo.  4»  e.  '^h^VTS 
after  mortgages  made  nndet  that  act  Seet.n 
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admcribM  how  the  tolls  and  rates  are  to  be  made 
miUU  by  the  imrtgageeB ;  the  nnwdy  of  the  holder 
HtkiidebMtaRiitbenine.   A  tainpike-toU  bond  fi 
IH  ua  in  wbttaoce;  the  tolls  and  rates  are  the  seen- 
t^;  A  viltcn  not  whether  they  are  expressly  chaived. 
tJW  T.  Sjare,  10  Ves.  41 ).   In  Coainton  v.  Pater, 
pB.tM.3U},i  debt  doe  m  a  jodnnent  decUred 
ffff*  eat  ef  tctl  Mtate  in  a  creditors  suit  was  held 

^wCaiscuLOB.— The  only  qaesUon  is,  whether 
Oenils^  debMitiire  is  within  the  Statutes  of  Mort- 
asoL  I  Uaak  it  is  not.  The  company,  by  tlieir  act, 
S.^i-*'  ^l*  ensbled  to  borrow  money  **  on 
■  •!***'^*«nnaeHslting;"  then  there  was  a  parti- 
'  5*  that  mortgages  made  before  that 

t«hiw  priority ;  and,  by  sect,  fl, all  powers 
I^Jj?  wfanner  leti  of  the  company  were  made 
W"*      wakt  by  that  act  authorised  to  be 

^^/^qg/oo  lock  at  it,  givee  something  very 
^^"'^JnaiiehsTgton  the  rates.   [His  Honor  read 
JO  Gto.  i,  and  continued {]   Obeerre  the 
■■mp,  "tsRceive  the  whole,  or  such  part  or  parts 
mm  aal  nits  u  are  liable  to  pay  soch  interest." 
■*iSjft«{iHiD  of  the  debenture,  it  does  not  appear 
■It  *tgtoiw  liable  at  all.   There  is  no  expression 
'  i    fc*^ "  aedimDient  of  the  rates,  or  to  a 
^  '^*y        ^  liable,  but  generally  a 
■,  **  W  "lo  mnch  money  borrowed  on  the 

-?     JStT^**'"*^*-"   It  is  not  clear,  therefore, 
pm  soy  light  under  sect.  62  of  the 

ft*     ir  **L^  Thrt  lection  rather  seems  applicable  to 
•jBrtitk,  bjaesDs  of  an  instrument  which  a 
«MMr  Ud  m  lui  hands,  the  rales  were  made  liable  to 
W^^toot.  Bat,  tven  sopposiDg  that  view  not 
-^^I^  OM,  it  is  only  a  mode  of  using  an  in- 
'"wotpirty  has  in  his  hands.  An  ordinary 
iflTlii' ""^  in  a  circuitous  way,  to 

minwi  liable  to  pay  it,  because  a 

^JP**rfcfecorered  in  an  acti<m  against  him, 
'^nJambe  Ukea  in  execution,  but  no  one  would 
**WiMt(  a  chatge  on  the  land.  This  railway 
*Matii.  ilierefore,  I  think,  no  charge  upon  the 
ysntetbt  meaniog  of  the  Mortmun  Acts.  The 
■Mattilink  I  considM-  ate. 

Stodmbt. — Mareh  14. 
_  _ ,  ,  PnAietioit  of  Doemumts. 

ttmof  Diteomy,  in  aid  ^  tU 
^^jwiAAJdMa  hnmght  fykim  a^aiiut  tkePlain- 
^iftaJMnttr  admiued  tJis  Poumim  of  Boat- 
■^5** And,  eontMMd  the  jBvidenee 
^T?«)waibMM2  and  intended  mainfy  torefyat 
■J™«r  fieAetim^  and  did  not^  as  he  was  ad- 
■«  wily  beliered,  eontam  any  Eeidence  in 
■Jff  (*e  Platntift  Pleat  in  the  Actiomy  nor 
^^J^ifmur  material  to  the  Plaintiff' »  Gate. 
s^Mlled  DoenmaiUt  the  Antwer  ttated^ 
«sd  mfUoKM/  CommwtieaiioM  between 
fSlT*"'  «ad  Jut  l^al  Adtitert,  in  the  ordinary 
lf^ipnfwiotuUBM»ine»t,andaa^th«inreUaed 
zL^Jr"  *"  ^>Mp*«>  btiveen  the  Defendant  and 
i»  the  Action.   n«  Omrt  ordend  the 
JtrtI  of  the  above  mentioned  Claseet 
^  ieU  <^  »eeond  prieit^. 
^^jrntis  was  the  defendant  in  an  action  at  law, 
wMiLiJ  ipuntt  him  by  the  defendant  in  Hilary 
itt^m,  (a  damages  in  raqwct  of  the  non-perform- 
ijweiDent,  by  which,  as  alleged  by  the 
iwolitae  plaintiff  promised  to  pay  to  him  an  an- 
■■M  Iflflt  fbr  seven  yean,  if  the  plaintiff  shoald  so 
ji^iit  The  plaintiff  wholly  denied  the  agreement, 
jMith Sinf  January,  filed  the  bill  in  thw  suit  for 
^■"^b  aid  of  his  defence  to  the  action,  and  for  an 
iQiMi  lomtnin  all  l^al  proceedings  in  the  mean> 


I  time.  The  plaintiff's  case  was^  that  he  had  been  in- 
duced, merely  from  kindly  motives,  to  make  the  de- 
fendant a  gratuitous  yearly  allowance  of  100^,  by 
I  quarterly  payment^  during  a  period  extending  mm 
I  the  latter  put  of  the  year  1845  up  to  Hay,  1848,  at 
which  laatly-menUoned  time,  considering  that  the  de- 
'  fendant's  circumstances  no  longer  required  it,  he  had 
withdrawn  his  bounty;  aad  the  bill  stated,  that,  at 
and  previously  to  the  time  when  the  plaintiff  made  the 
first  quarterly  payment  of  the  allowance  of  100/.,  and 
subsequently  on  several  other  occasions,  various  letters 
had  passed  between  the  plaintiff  and  the  defendant  re- 
lative to  tlie  stud  allowance  and  the  payment  or  nou- 
iwyment  thereof  by  the  plaintiff  to  tlie  defendant :  that 
plaintiff  had  frequently  applied  to  and  requested  the 
defendant  to  eet  forth  tiie  particulars  of  such  letters,  in 
any  manner  relating  to  the  varioos  payments  or  non- 
payments of  the  said  allowance  to  the  defendant,  wad 
also  to  produce  to  the  pl^tiff  all  documents  relaUng 
to  the  matters  in  question  in  his  possession,  or  copies 
thereof;  but  that  the  defendant  refused  to  comply  witli 
such  requests.  The  bill  then  allied  a  pretence,  by 
defendant,  of  the  promise  by  the  plaintiff,  relied  on  by 
the  defendant  in  his  action ;  chaiged  the  contrary,  and 
that  so  it  would  appear  if  the  defendant  would  set 
forth  the  circumstances  and  terms  of  such  alleged  pro- 
mise, and  the  circumstances  attending  the  various  qoav- 
terly  payments  to  the  defendant  of  the  allowance  of 
100/.;  and  charged  that  the  defendant  had,  or  lately 
had,  in  bis  poaseasion  or  power  divers  deeds,  letters, 
&c.,  relating  to  the  matters  aforesud,  or  some  of  them; 
and  that,  if  the  same  were  produced,  tlie  truth  of  the 
matters  aforesidd,  or  tome  of  them,  would  appear ;  bat 
that  tlie  said  defendant  refused  to  produce  the  same, 
and  that,  without  discovery  of  tiie  matters  aforesaid, 
the  ptuntiff  would  be  unable  to  defend  the  action. 
The  plaintiff,  on  the  13th  February,  1849,  obtained  the 
common  injunction,  which,  on  the  1 7th  February,  was 
extended  to  stay  trial.  The  defendant's  answer,  which 
was  put  in  on  the  2l8t  February,  contained  the  fol* 
lowing  passages: — '*This  defendant  says  he  has  now 
in  his  possesaiou  or  power"  &c.,  Qhere  followed  an 
enumeration  of  certain  documents,  which  the  defend- 
ant submitted  to  produce],  "  and  several  letter^ 
papers,  and  writings  relating  to  the  matters  in  the  bill 
mentioned,  or  some  of  them ;  and  he  has,  in  the  sche- 
dule hereto,  which  he  prays  may  be  taken  as  part  of 
this  his  answer,  set  forth  a  list  or  schedule  of  all  tfaa 
sud  letten^  papers,  and  writings;  but  he  denies,  thai 
thereby  or  otherwise  if  the  same  were  produced,  the 
truth  of  the  matters  in  the  sud  bill  mentioned,  or  any 
of  tliem,  would^  appear  further  or  otherwise  tlian  as 
the  same  is  hereinbefore  admitted.  And  this  defendant 
says,  that  such  of  the  said  letters,  papera,  and  writings 
as  are  set  forth  in  the  first  part  of  the  said  schedule  are 
of  great  importance  to  the  claim  made  by  this  defend- 
ant in  his  said  action,  and  are  or  contmn  the  evidence 
on  which  this  defendant  is  advised  and  intends  mmnly 
to  rely  at  the  trial  of  the  said  action;  and  the  said  let- 
ters,  papers,  and  writings,  as  well  those  in  the  second 
and  uiird  parts  as  those  in  the  first  part  of  the  «dd 
schednlb  or  any  of  them,  do  not  nor  does,  as  defendant 
is  abo  advised  and  verily  beUeveSk  contain  any  evidence 
whatever  in  support  of,  or  tending  to  support,  the 
plaiutiff*8  pleas  in  the  said  action,  or  any  of  such  pleaaj, 
and  are  not  nor  is,  in  any  manner,  material  to  the 
plaintiff's  case.  And  this  defendant  says,  that  such  of 
the  said  letters,  papers,  and  wriUngs  as  an  set  forth  in 
the  second  part  of  the  said  schedule  were  and  are  pri- 
vate and  confidential  communications  between  this  de- 
fendant and  bis  solicitors  or  legal  advisers,  in  the  ordi- 
nary course  of  professional  busineu,  and  all  and  every 
of  tliem  relate  to  the  matters  in  dispute  between  this 
defendant  and  the  plaintiff  in  the  said  action ;  and  he 
says,  that  the  plaintiff  has  not,  as  this  defendant  is  ad- 
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vised  and  rerily  believes,  any  right  or  Utle  to  the  pro- 
duction of,  or  any  interest  whatever  in,  the  letters, 
papers,  and  writings  in  the  said  schedule  mentioned,  or 
any  of  them."  The  answer  then  proceeded  to  deny,  that, 
save  as  therein  and  in  the  sch^ule  particularly  men- 
tioned, the  defendant  had,  or  ever  had,  in  his  possession 
or  power,  or  in  that  of  his  solicitors  or  agents,  any 
deeds,  letters,  &c.  (following  the  words  of  tlw  interro- 
gator^v  in  the  bill)  relating  to  the  matters  in  the  bill 
mentioned,  or  any  of  them,  or  whereby  the  truth  of 
BDch  matters,  or  any  of  them,  would  appear;  and  sab- 
mitted,  whether,  undw  the  cireumatancea  therein  ap- 
pearing, the  defendant  ought  to  be  eompeUed  to  pro- 
duce the  letters,  papers,  and  writings  then  in  his  pos- 
session or  power,  for  the  purposes  io  the  bill  mentioned, 
and  claimed  the  benefit  of  the  several  matters  and  things 
therein  appearing,  as  fully  as  if  the  defendant  had  pleaded 
the  same,  or  had  demurred  to  the  bill.  The  plaintiff  now 
made  the  usual  motion  for  the  production  of  the  seve- 
ral documents  admitted  by  the  defendant  in  his  answer, 
and  the  schedules  thereto,  to  be  in  his  custody,  possee- 
sion,  or  power.  The  nature  of  the  documents  comprised 
in  the  first  and  second  parts  of  the  schedule  sufficiently 
appem  from  the  statements  relative  to  them  in  the  an- 
swer. Those  included  in  the  third  part  were  the  papers 
and  pleadin^p  in  the  action  and  in  this  suit ;  and,  as  to 
them,  no  question  was  now  raised. 

Bethell,  for  the  motion. — This  answer  foils  far  short 
of  what  it  ought  to  contun  in  order  to  protect  the  de- 
fendant from  the  production  of  the  documents  recjuired: 
the  defendant's  statement,  that  they  do  not  contain  evi- 
d«ice  in  support  of,  nor  are  in  any  manner  material  to, 
the  plaintiff's  case  in  the  action,  is  not  positive,  but 
merely  upon  advice  and  belief  which  is  not  sufficient. 
{Bamatyno  v.  Leader,  10  Sim.  230).  As  to  the  letters 
alleged  to  be  confidential  communications,  there  is  a 
fiulure  in  the  body  of  the  answer  of  what  is  essential  to 
DOD-prodnction,  viz.  that  they  relate  to  the  matters  in 
the  suit. 

Stuart  and  BumIb,  for  ih»  dei«ndaat,c(aitra.— The  6rst 
quflrtion  is,  whether  the  evidence  of  the  plaintiff  at  law 
la  to  be  produced  to  the  plaintiff  in  equity,  the  latter 
lunng,  as  the  circumstances  here  shew  must  be  the 
case  OS  to  the  documents  in  the  first  part  of  the  sche- 
dule, no  joint  interest  with  the  defendant  in  it.  {Bol- 
torn  V.  The  CorporatioH  of  Liverpool^  1  My.  &  K.  88). 
The  defendant  avers  that  these  doRuments  are  not  ma- 
terial to  the  plaintiff's  case.  In  Bannatjme  v.  Leader, 
the  whole  point  upon  which  the  plaintiff's  title  turned 
was  the  act  of  iJankruptcy.  [Viee'Ghaneellor. — The 
question  there  was,  whether  there  was  anything  sub- 
stantially diffisrent  in  equity  from  what  there  was  at 
law,]  That  was  a  bill  for  relief.  Here  the  pluntlff 
bn  not  any  positive  title  to,malceout}  but  only  requires 
discovery.  There  was  no  statement  in  the  answ»  in 
Brnmiiatyne  t.  Leadar  that  the  documents  were  evidence 
of  the  defendant's  own  title,  and  only  an  averment  upon 
belief,  that  did  not  affect  the  plaintiff's  title ;  but  here 
the  defendant  swears  distinctly  that  the  letters  in  the 
first  part  of  the  schedule  are  of  great  importance  to  the 
defendant's  claim  in  the  action,  and  contain  evidence — 
pontive  evidence — on  which  the  defendant  mainly  re- 
liss.  What  is  sworn  to  as  advice  is,  that  the  defendant 
is  advised  to  make  use  of  them  as  evidence.  Then,  as 
to  the  documents  in  the  second  part  of  the  schedule,  it 
ia  sworn  that  all  of  them  are  private  and  confidential 
communications  between  the  defendant  and  his  loul 
advisers:  they  are,  therefore,  protected.  (^BoUm  v.  The 
Corporatim  of  Liverpool,  1  My.  &  K.  88;  Niae  v.  The 
Northern  amd  Eastern  Jtailway  Companf,  3  My.  &  C.  366; 
BUmes  v.  Badddef,  1  Phil.  476).  [they  also  referred 
to  Knight  v.  Lord  Waterford,  (2  You.  &  C.,  Exch.  Rep. 
22),  and  Pearae  v.  Pearee,  (1  De  G.  &  Sm.  12).] 

Bethelt,  in  reply,  was  heud  only  as  to  the  documents 
zefamdto  in  the  answer  as  ooufidential  oommunicatons. 


Vicu-CHAKOBLunu — The  dooumMits  comprised  in  ti 
first  part  of  the  sohedole  may  contain  eridoiee  i 
defendant,  hut  they  may  also  contain  evidence  fa  tl 
plaintiff.  [His  Honor  read  the  pasBsges  in  thtmm 
relative  to  these  documents,  and  e<mtinued;— ]  T! 
defendant  states  his  belief,  a«  to  Uicee  docomenti,  & 
they  do  not  contain  any  evidence  in  support  of  t 
plamtiff 's  case  at  law ;  but  you  cannot  tert  the  prool 
what  is  stated  to  be  believed,  without  refemag  to  1 
documents  themselves:  there  is  ne  oth»iBodeof  pi 
ting  that  belief  to  the  proof.  The  doennMit^  An 
fore,  in  the  first  part  of  the  acbednle  mnstbspndoM 
the  othere  are,  I  think,  pioteeted. 


VICE-CHANCELLOR  KNIGHT  BRUCPS  COUB 

CuvB  V.  BBAVMirr.— «7««^  19  and  Amg.  1, 
Pleading—Fendor  and  Pvrckiuer— Leuor't  m 
Waiver. 

A  Bill  filed  ly  a  Vendor  for  speeifie  Ptrfvrmaaifx 
AgreemBKt  Jvr  the  Parchaee  a  LeatekeU  Bm 
stating  varvna  Facts  on  wkieh  th*  Ptaia^rMi 
shemnga  Waiver  2y  tke  Purtkaser  of  the  Riykto\ 
Lessors  TitlSf  but  net  in  Words  slating  er  darf 
suck  Waiver,  was  Umituid,  aUkough  the  Court  ma 
(pinion  that  tie  Defendmt  had,  m  /a«,  wetted 

The  MU  in  this  eaae  was  filed  by  a  vendor  of  s  M 
hold  house  for  specific  performance  of  the  premie 
At  the  hearing  of  the  cause,  the  usual  retonte « 
directed  to  the  Master  as  to  the  title.  The  defrak 
the  purchaser,  carried  in  objections  to  the  title  hA 
the  Master;  one  of  which  objectiotts  was,  that  the  rem 
had  not  produced  the  levor'a  title.  The  fie«bol<l  btti 
vested  in  a  corporation,  the  vendor  was  unable  to  mt 
the  objection,  and,  with  a  view  of  getting  «  qotlise 
reference  to  the  Master,  so  as  to  exclude  any  ra^, 
into  the  freehold  title,  a  petition  of  re-haariiig*i<pP 
sented  by  the  plaintiff,  grounded  on  the  sl^n  » 
that  the  purdiaser  had,  by  his  ante  and  coadaet,  ewj 
his  right  to  require  the  lessor's  title-  All  th*  bcb  < 
which  the  ven^r  relied  as  owntituting  the  *»|'^^ 
stated  in  the  bill;  but  it  was  not  stated  or  eiai;^  i 
the  bill,  that  the  defendant  had  waived  imtifitton 
quire  the  production  of  the  leaBor*s  tiUe. 

Walpole  and  Batch,  for  the  petition,  contemHUu 
in  pleading,  it  was  not  neoeeaary  to  state  m  worts  < 
inference  either  of  law  or  of  fact  to  be  drawn  from  « 
facts  set  out  and  stated  upon  the  face  of  the  pJew"" 
themselves;  and  that,  if  a  party  so  acted  «  f 


objection  to  the  plaintiff'^   

sought.  They  cited  Jerrard  r.  Sanders,  (2  'J 
444);  Bnmmks  v.  Oait^,  (3  Swan.  169,  1«8|JJ , 
FUstvmd  YVOreeny  (U  Ves.  m);  fMir^  T;^,' 
Bro.  C.  C.  496):  Warrm  v.  Riekardson,  * 
ffwdon  V.  BeU,  (1  Benv.  937).  ,  .  , 

fViaram  and  /W«  appeared  for  the  defendsnt 
Kmight  Beocb,V.C.— The  right  of  a  P'U'JJJJ. 
given  by  law  to  have  the  title  shewn  as  a  <»«**r.  ■ 
the  right  of  the  vendor  to  enforce  his  <»"*^. 
not  charged,  nor  is  it  even  alleged  or  stated  wj* 
that  the  defendant,  the  purehawsr,  hw  wsi««h" 
right.   He  is  entitied  to  have  his  attention  spwnwwi 
called  to  the  oitmroatances  upon  which  rdww  » 
tended  to  be  placed  by  the  plaintiff,  in  o"*'/*^, 
that  he  has  waived  hia  undoubted  right,   ^  r^^ 
opinion,  that,  under  the  facts  shewn  l*^'}?'^ 
fendant  did  aetuaUy  waive  hia  right  to  the  prodnJJ 
of  the  title  of  the  leMor;  stlU  1  consider,  "f 
is  no  statement  or  ohane  that  the  defendant 
waived  his  right,  I  must  hold  that  I  cannot  enwjj 
the  question.  The  petition  must  be  dismuMdfUi''' 
costs  not  eawwding  the  deposit. 
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e.  BroBre.— ^on .  31 . 
Iwiy— mlim    RtiMwi . 

ly  *«%i»<^  Rwdimptim,  and  tkm  $old  Oe 

•  V  Atlonugr,  mad  a 

Mtf  to  At  meand  Mortyagrt,  and  alto 
«i«irlid(  Vtaiorftr  tke  Amemnt  <^tke  Pmvhatc- 
amtf!  miiim  tmmgml  that  the  firH  Mort- 
Mpaa  Md  hoM  Prieriif.    7%e  Lmmg 
^^mm^tajmtrmttd,  amd  a  BiR  wot  fited  ^ 
Mwiftfu  fur  SaU  and  Foreelmmre,  and  he 
mm/ir§Secd9ir,  imdf&r  an  It^pmetiom  to  rtttrain 
Hh  li^aim,  de  ««ler  Inambraneen,  from  eom- 
ftmsttfmt  frm  tke  Sefmttraior  of  the  Mom^ 
m  UiBmlL  Tkt  (kmrt  held  that  the  Thmtaetion 
mfmMarfyta  maimff  theJmfymenU  and 
mm€(Aergemlhe  lAvimg^ae  toeome  within 
FimimifJSESz.  e.  SO,  omf  yfimd  the  Motion, 
mmtmtm  fcraieorirer,  and  for  an  Injanc- 
h.  %  Ul  ma  fiM  ly  J^d  Long  agaiBst  tiu 
•.AhCwtt  Stone,  Ami  Bonrhton,  FTB.  Hoare, 
_  M-Mw-S.  AwfDs,  W.  Stuart,  E.  W.  Cockell, 
C.flwiiM,J,How(!ll.J.  Border,  and  the  Rev.  James 
ftihttd  thst  the  defcndant  Stone,  having 
ii  dromon  of  tiie  IMt^  of  Gamberwetf, 
» wnf  Aeat  2MW.  per  amram,  fsort^^^  the 
^    .■iMto  the  plaintiff,  Mr.  Long,  for  12,M0/.; 
^**»aaaiitgipj  tb*  eqnttv  of  redemption  to  the 
^M"»AMBwghtMi,for  1000/.;  and  that,  on  the 

t**"T*"1. he  eoDTeyed  the  advovraon  (rah- 
J***  to  the  defendant  WilllamB, 

^■J^;  Iht  wiHiaiMi  the  purchaser,  having  no  ' 
■f  —  *  Kvf  the  pnrchaae-money.  gave  to  Stone  a  ' 
AlSLErST*"  15,000/.,-  bnt,  to  suit 

n  Siorit,  and  to  enable  him  to  raise 
■■jtWWB  duiuiels,  the  charge  for  15,000/.  ' 
■^wwBtoarht  parte,  and  aerared  by  the  same  ' 
**ir<(ieed«,  all  &ted  the  2l8t  Pebnmrv,  1846, ' 
Al  At  M  Mnred  by  each  were  ^reed  to  be 
|M  WiiWy:  that,  in  order  to  induce  the  plaintiff 
»**»»«^ijeinoiieyof  12,500/.  to  continue 
•  •       of  the  advowaon,  Williams  gave  him 
*omey  to  eonfoes  judgment  against 
r*'  *^*«  for  >ecnring  the  principal  and  in- 
pre  like  warrants  of  attorney  to  the 
SSHi         Kcnring  the  16,000/.,  and  to  the 
•■■■"Mfloaghton  foreeeuring  her  1000/.;  and 

!L  liSrl^*"""*'  bore  date  on  the  2m  Febru- 
■^M:  Art  It  was  a  part  of  this  arrangenient  that, 
^■*«a^  should  be  iaaned  under  these  three 
^**«rto!BeT  egainat  WlUiama,  the  execution 
"^■ttepiiiDtirs  judgment  should  have  priority 

eak  nil!!!*"'  *°         ***  ensure  this  re- 

^'"J'jgawt  papew  were  deposited  with  the  de- 
^Wlknl,  (who  had  aeted  in  these  matt  en  as  the 
JJ*«the  pUintiffJ;  that,  on  the  12th  Mareh, 
2*»neited  the  living,  and,  therefore,  Williams 
JJJJbiwetf:  that  Stone  amigned  to  the  defend- 
AwfDi,  Stuart,  Cockell,  Brookes,  and 
^^wmrnl  mortgage  securities  into  which  the 
W  been  iJivided ;  that,  by  an  indenture  dated 
1846,  Stone  assigned  to  Daniel  the  war- 
^iftoiwjr  for  IS.OOO/.  Against  Williams,  in  trust 
*^Jwr  the  holders  of  the  mortgage  securitleB  into 
^^mOL  bad  been  divided;  that  in  October, 
^■t  iifeadMit  Hoare,  acting  aa  aolieitcur  for  Storie 
of  the  pnwHia  to  whom  ha  haA  uaigiMd  his 
the  advowam,  represented  to  Daniel  that 
2^*HiD  a  state  of  embwrasnnent,  and  that, 
?*'^?MtBtiw8  under  the  jadgments  were  imuK- 
ipint  hfn,  bb  other  credlton  would  get 


piiorify :  that,  in  eonaequeuce  of  these  reprcsentationa 
and  applications,  Daniel  sent  the  judgment  papers  to 
Hoare  lor  that  purpose  in  December,  1640 :  that  HoarcL 
by  obtaining  posaeemon  of  the  jndgment  papers  and 
iemiing  the  sequestrations,  had,  in  vioIatiOT  of  ttte  agree- 
ment entered  into  in  February,  that  the  plaintiff's  jndg- 
ment should  have  priority  over  the  other  two,  changed 
the  order  of  them,  and  made  Boughton*e  aeqnestraiioa 
first,  Starie*a  se^nestiation  seoond,  and  tha  plaiutiff'a 
sequestration  third.  The  bill  praved  a  sale  or  fora- 
closnre  of  the  advowson,  and  a  declaration  that  tha 
plaintiff  was  entitled,  until  such  sde  or  foreclosure,  to 
receive,  towards  payment  of  bis  mortgase-money  of 
12,600/.,  all  the  monies  to  be  received  from  Uie  inoome  of 
the  benefice  under  the  three  sequestrations,  in  priority 
to  the  defendants,  and  an  injunction  to  restrain  the  de- 
fendants from  proceeding  against  the  sequestrator  for 
the  recovery  of  monieein  his  hands.  The  plaintiff  now 
moved  for  the  appointment  of  a  receiver  over  the  funds 
in  the  hands  of  the  sequestrator,  and  for  an  injunction 
to  restrain  the  defendants  frcan  proceeding  i^inst  the 
sequestrator,  to  pay  over  to  them  the  monies  in  hia 
hands.  The  aflMavit  of  Mr.  Daniel,  who  had  acted  in 
theae  UMttots  in  Febnrary,  1846,  as  the  solicitor  for  tits 
plaintiff,  verified  the  statement  in  the  bill,  that  it  was 
part  of  that  arrangenient  that,  whenever  execution 
should  be  issued  againet  Williams  under  hie  warrants 
of  attorney,  the  plaintiff's  execution  should  have  priority 
over  those  of  Storie  and  Boughton. 

Russell  and  FoUett  supported  the  motion. 

Swtauten  md  l^ipp  were  for  the  defendants  Storie 
and  Hoare. 

Qrveey  for  Brookes. 

PnoTy  for  Howell. 

For  the  defendants  the  following  eases  were  cited, 
namely,  Alchin  v.  ffootint,  (1  Bing.  N.  C.  9U),  where 
a  composition  entered  into  with  a  clenyman,  in  con- 
sideration that  his  future  hwome  might  oe  reeeived  by 
a  trustee,  and  applied  in  liquidation  of  hia  debts,  %(ta 
providing  for  a  curate,  was  held  to  he  void,  under  the 
Stat.  13  Ella,  c  20.  Lord  Chief  Justice  Tindal  there 
said,  that  the  effect  of  Uie  instrument,  althoi^h  not 
operating  aa  a  direct  charge,  was  an  agreement  to  charge 
the  profits  of  the  living ;  and  if  such  an  agreement  were 
not  neld  to  fiUl  within  the  provisions  of  ttie  statute,  all 
its  purpoees  might  be  avoided  with  the  greatest  facility. 
And  in  the  esiiier  ease  of  Newkmd  v.  Watlwy  (0  Bing. 
113),  the  defendant,  a  clergyman,  had  granted  a  war- 
rant of  attorney  to  enter  up  judgment  to  secure  an  an- 
nuity, and  it  was  expressly  declared  that  the  plaintiff 
should  be  at  liberty  to  issue  a  sequestration.  There  an- 
other party  who  had  a  warrant  of  attorney,  which  did 
not  contain  any  allusion  to  a  sequestration,  obtained  a 
rule  to  set  a^de  the  other  wamnt  of  attorney,  on  tiie 
ground  that  It  was  within  the  prohibition  <tf  the  stat. 
13  Eliz.  c.  20;  and  the  Court  (Hrected  that  the  holder 
of  the  former  warrant  of  attorney  should  not  further 
enforce  the  sequestmtion  he  had  iasued,  and  made  the 
rule  absolute. 

KmoHT  Bruce,  V.  C. — I  am  of  opinion,  that  the  al- 
lied agreement,  respecting  the  jadgments  and  seques- 
trations, points  so  particularly  to  luaUing  them  a  charge 
upon  the  living,  as  to  bring  them  within  the  operation 
of  the  cases  which  have  been  cited.  I  am  also  of  opinion, 
that  the  Court  cannot,  without  tainting  itself  witfa 
simony,  accede  to  the  present  application.  The  motion 
must  be  refused  as  against  all  the  defendants,  and  let 
the  costs  be  reserved. 

VICE-CHANCELLOR  WIGRAM'S  COURT. 
DAvnirFOBT  v.  Ladt  Davenport. — March  3  (md  6. 
I>emttrrer — Inpmetion — TVespam —  Waste. 
Bia,  by  a  Par^  otit      Poneeaion  of  Rod  Bttatety 
ogmmM  the  Porty  m  Ptumnm,  and  claiming  by  Title 
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adttTM  to  Una  <^tie  PbniUif,  ttaUng  that  the  Defmd- 
euU  had  been  Ai/'mmmmk  fir  TSeeatjf  Yearty  and  that 
the  Plaintiff  had  onfy  reeentfy  diaemertd  his  Title  to 
the  lewises,  and  had  commmced  an  Action  o/^eet- 
ment  against  the  DeUndant^  and  pregnng  an  Injunc- 
tion to  restrain  the  t>efendant  from  eommitting  Acts  of 
Drt^asSf  aUeged  to  be  productive  of  irreparabU  }V aste. 
Demurrer  to  the  Bill  allowed^  with  Costs. 
A  Party  out  of  Possession,  claiming  Real  Estate  bjf 
Title  simpfy  adverse  to  that  of  the  Party  in  Possession^ 
cannot  be  heard  in  a  Court  of  Equity  upon  an  Appli- 
cation  to  restrain  the  Party  in  Possession  from  etm- 
mittmg  Acts  of  Trespass  productive  of  irreparaUe 
Waste,  until  he  has  established  his  Title  at  Law. 
The  biUf  which  was  filed  in  February,  1849,  stated, 
tha^  by  Tirtue  of  an  indentnre,  dated  the  30th  De- 
cember, 1656,  and  a  fine,  afterwards  levied,  in  pur- 
suance of  a  covenant  in  that  behalf  contained  in  the 
said  indenture,  certidn  real  estates  in  Bramhall  and 
other  parishes  in  the  county  of  Chester,  and  of  which 
Peter  Davonport,  therein  described,  was  at  that  time 
seised  in  fee,  were  settled  by  the  said  Peter  Davonport, 
to  the  nse  of  himself  for  life,  with  remainder  to  his 
first,  second,  third,  and  fourth  sons,  successively  in  tail 
male,  with  remainder  to  the  said  Peter  Davonport,  the 
settlor,  in  tail  male;  and,  in  default  of  such  issue,  then 
to  the  use  of  his  right  heirs  for  ever.  The  bill  then 
contuned  all^tions,  stating  the  successive  deaths  of 
the  settlw,  Peter  Davonport,  and  of  his  four  sons,  men- 
tioned in  Uw  indenture  and  their  issue ;  and  from 
which  it  appeared,  that  tne  issue  male  of  the  fint  four 
sons  of  the  settlor  became  extinct  in  1829,  and  that 
thereupon  the  pluntifF,  as  then  issue  male  of  the  ori- 
ginal settlor  by  lineal  descent  from  a  fifth  son  of  such 
settlor,  became  entitled  to  the  poesession  of  the  settled 
estates,  under  the  limitation  in  the  settlement  to  the 
said  Peter  Davonport  and  his  heirs  male.  The  bill 
further  stated,  that,  on  the  extinction  of  the  issue  male 
of  the  four  sons,  named  in  the  indenture  of  1656,  of 
Peter  Davonport,  the  settlor,  Sir  Salisbury  Pryce 
Humphrevs  Davenport,  Bart.,  by  virtue  of  some  pre- 
tended title,  unknown  to  the  plaintiff,  entered  into  the 
possesion  of  the  settled  estates,  and  continued  in  such 
possession  up  to  the  time  of  his  death  in  1845 ;  and  that 
thereupon  the  defendant.  Dame  Maria  Davenport,  his 
widow,  by  virtue  of  some  pretended  title  unknown  to  the 
plaintiff,  entered  into  |MMeirion  of  the  same  premises, 
and  had  ever  sim^  remamed  in  such  poasesnou.  The  bill 
then  alleged,  that  the  plaintiff  did  not  discover  his  title 
to  the  said  settled  estates  and  premises  tilt  within  a 
very  recent  period ;  and  that,  as  soon  as  plaintiff's  cir- 
cumstances would  allow,  that  is,  on  the  10th  January, 
1849,  the  plaintiff  commenced  an  action  of  ejectment 
against  the  defendant  for  the  recovery  of  the  said  pre- 
.  mises,  and  that  such  action  then  stood  for  trial  at  the 
then  next  Chester  Assizes.  The  bill  then  alleged,  that 
the  defendant  intended  to  cut  down  and  fell  the  timber 
and  other  trees  standing  on  the  said  lands  and  premises, 
and  to  sdlthe  same,  and  to  apply  the  monies  to  be  pro- 
duced and  to  arise  from  such  sue  to  her  own  nse  and 
benefit ;  and  that,  in  pursuance  of  such  her  threat  and 
Intention,  the  said  definidant  had  caused  timber  and 
other  trees  to  be  lotted  and  marked,  and  had  also  ad- 
Tertised  such  timber  and  other  trees  to  be  sold  by  auction 
on  the  14th  of  the  then  present  month.  The  bill  then 
charged,  that  the  said  timber  and  other  trees  were  of 
great  value,  i.  e.  of  the  value  of  2000/.  and  upwards ; 
that  such  underwood  and  trees  were  very  ornamental, 
and  added  greatly  to  the  beauty  of  the  estates;  and 
that,  if  the  defendant  were  permitted  to  carry  her  threat 
into  execntion,  irreparable  injury  would  be  done  to  the 
estates.  The  bill  prated,  that  the  defendant  might  be 
restrained  by  injunction  from  cutting  down  or  felling, 
or  otherwise  injuring,  any  of  the  timber  or  other  trees 
then  standing  on  the  said  estates  and  premisei^  and 


from  selling  or  othwwise  di^MMtng  of  the  ane;  u 
that  the  defendant  might  he  dixeded  to  knp  u  « 

count  of  all  monies  received  by  her  fbroron  msdo 
of  any  timber  which  she  might  nave  felled  and  mM 
or  otherwise  disposed  of.  To  this  bill  ihe  defeoiu 
put  in  a  general  demurrer. 

Sir  Join  Eomil^t  S.  and  /fore,  m  Bopport  of  tl: 
demurrer. — The  title  set  np  by  the  pkuntln  oeiiig  no 
ply  adverse  to  that  of  the  defendant  *ho  ii  in  pow 
sion,  the  Court  cannot  interfere  with  the  legal  owDenhi 
of  the  latter  till  the  question  of  title  hai  Deen  dedili 
at  law.  Although  courts  of  equity  tiave  wmetitna  ii 
terfered  by  injunction  in  cases  of  waste,  orof  tn^ti 
attended  with  irreparable  ii^iuy,  yet  they  hin  ure 
done  so  unless  there  has  been  some  privity  bAnt 
the  partiea  to  justify  theb*  Interpodtioo,  aadu  uem 
has  then  been  directed,  as  inciaent  to  the  injinttiu 
to  prevent  a  multiplicity  of  suits.  (Joust  v.  Jgta, 
Her.  161,  173;  Bobiason  v.  Lord  Byron,  1  Bn.a( 
588;  Sanson  v.  Gardiner,  7  Ves.  308;  AmM^i 
Wadsworih^  1  Hadd.  189;  Pilsworth  v.  Hcptm,6VB 
51 ;  Mortimer  v.  Cottrellf  2  Cox,  205 ;  Jfonooj/  t.Am 
19  Ves.  144;  SmUh  v.  Colfyer,  8  Ves.  89;  iltou 
T.  Henshaw,  2  Ves.  &  B.  68;  Vice  v.  2JflMi, 
the  Court  of  Stannaries,  reported  by  Mr.  &niit 
also  in  4  Yon.  &  C.  Exch.  Cas.  638 ;  r.  Jt^ 
2  Coll.  231).  The  present  bill  is  simply  an  ejeetiu 
bill ;  and  a  bill  in  equity  does  not  lie  for  the  tmw 
of  land,  or  of  any  interest  in  land,  upon  s  psn^  1^ 
title.  All  that  the  Court  can  do  in  sod  cbm  u 
remove  a  legal  impediment,  as  an  ootstaudin^  tun, 
other  technteal  diOiculty ,  in  the  way  of  the  tnal  >t  hi 
but  it  cannot  go  further.  It  is  submitted,  upon  the « 
thorities,  that  a  party  in  poesession,  u  waaA  in 
party  out  of  possession  claiming  by  title  aimiuy  tdn* 
may  deal  with  the  property  as  be  pleases  tiB  uliu 
has  been  displaced  at  law.  , 

Bacon  and  Bagshawe,  for  the  plaintiff.-TlMinton 
ties  shew,  that  trespass,  attended  with  ""P^J^ 
jury,  is  a  ground  for  coming  to  this  Court 
v.Z>orf,6Ve8.147;  J&r?  cSuawr  v.  5ai«r,l  7 
Thomas  v.  Oailey,  18  Ves.  184).   In  Vicer.  JJja 
the  question  was  not  a  quesUon  of  impwoWi,  ' 
relief  by  deUveiy  up  of  possewion.  The  Mi  "> 
case  was  a  mere  ejectment  bill,  seeking  »  itcaum  u  \ 
the  title  at  law,  and,  consequently  upon  w»i 
lief  of  an  aeooant.  A  mere  injunction 
is  not  relief,  consequent  or  dependent  on  tjenf 
of  poasesnon,  within  the  meaning  of  Vke  r.  1M» 
nor  is  it  necessary  to  shew  the  phiintiff 's  powBon,  i 
the  purpose  of  an  injunction  only  sjtainrt  *"^P*^ J 
the  ground  of  irreparable  waste.   In  the  ease  oi 
V.  Jones,  the  plaintiff  was  out  of  poesessionj  o^"^" 
not  appear  from  the  report  in  Merivale,  that the»* 
an  allegation  of  the  oommiaaion  or  threat  of  any  n 
or  destrucUon.  ^ 

Hare  read  an  extract*  from  the  bill  ui 


«  The  extract  was  ss  follows :—/»«  v. /wW'^jS 
1816.   "Aad  your  orator  fnrtheribeweth,tli»ttb« 
BUS  Jones,  tbe  ssM  residauy  legatee  Mined  "^^L 
tended  wiU,  with  the  privity  ud  consent  of  tbe  wdsia 
and  trustees,  soon  sfter  the  death  of  the  sud  VijliuB''* 
comnitled  several  scU  of  wHte  snd  destroctioo  m  shmt 
the  Mveral  parts  of  the  said  real  property,  "^.^'T^Z 
that  the  mid  Tboaaa  Jonei  has  caused  to  be 
large  dweUing-faotue  at  Sadbair  aforenid.  i»">^yfzl 
tion  of  the  widow  Ruffles,  and  hai  wld  the  mstenw^ 
and  applied  the  monies  ariring  tberefiroin  to  bu  own^^ , 
benefit  j  and  that  the  said  Thomas  Jonw  has  uso  "J^^, 
palled  down  the  dwelltng-hoase  and  pwiniw"  -a, 
W.  Joiiea  resided  at  the  lime  of  hta  deacb,  and  "jf  *^ 
and  farm  at  Highlandera  Farm,  sitoateftc. ;  J^TT^ 
■aid  other  tnisteca  and  executors  threaten  u 
mit  several  other  acU  of  dcatmetion  and  — ^  "■'^Am.' 
building  and  other  parU  of  the  said  real  eitate  P^' 
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KtklmriOficfc  from  which  it  sppeued  that  th« 

■BilutaiiaD  lilegatioii  of  waate. 

ApiMfc— In  Baijfk  v.  Jagffart  the  injunction  was 
nM,  tbe  dmitnitanees  of  the  eaae  bdng  peculiar ;  but 
wTn-ChatKclliff,  (Knight  Brooe),  in  liis  judgment 
iBtUt  Me,  tnad«  the  following  obaenrations "  I  am 
Mtwrisad,  that,  where  a  man  is  in  poasevion,  how- 
*w  Ml  mi  complete,  of  an  estate,  simply  and  merely 
imMW&tt  of  another  by  whom  the  estate  ia,  whether 
ithv  « ia  equity,  claimed  against  bim,  without  any 

Kkttvecu  them,  saeh  a  state  of  thinsB,  if  the  party 
.  BBMkfby  bis  answer,  whether  truly  or  untruly, 
*— b  titb  to  be  jost  and  valid,  or  that  of  his  ad- 
yy  to  )»  tmiut  and  invalid,  does,  of  nceessity, 
pM&fctmttM  equity  from  interfering  (before  any 
\  plp«ttitk«  or  deme  in  equity)  to  restnun  the 
I  in  miWHMii  from  stripping  the  estate  of  its  tim- 
'    ■■•1^^  the  manaon-house  upon  It,  or  otiier 
MA  iBL  It  ii,  I  think,  certainly  true,  that  the  Court 
jf Qtgj iwinot  titat  questions  of  destructive  da- 
•ip  to  infoly  BOW  exactly  as  it  did  forty  or  fifty 
^■n  k;  tiut  it>  protection,  in  such  req>ects,  u 
■I    f^i^l^'^^'^^  then  ffenerally  was."  It 
'H  i"  »      ™  whica  the  defendant,  by 
'        wM  J  tying  ghe  has  adopted,  must  be  taken  to 
« tkHAit  m  of  the  Dlaintiff,  the  Court,  uot- 
ptMMion  of^  the  defondant,  will  ex- 
■tMtfnteetion  to  the  property,  pending  the 
■kibe  title,  as  it  doea  in  tne  case  of  per- 
Ilannotbethat  a  party  in  poaseaaion, 
,      ■tftoawnmgfnl  or  a  doabtful  title,  if  to 
L^?L  '""'^  poeBesrion.  to  tin  maniftat  in- 

-^.'UeoNn/wasnot eallMl on  to addresBthe 
**«rta«jjj, 

^wJuw  Wmu,       that,  if  the  question  were 
^wlbority,  he  should  have  felt  no  besita- 
T****l™>tiD(!  in  injnnction  upon  the  bill  as  it 
JJ***JM»iiction  of  this  Court  to  interfere  by 
^^oBiift  ml  eit^^  arose,  no  doubt,  originally, 
i~2'""';'">ly.  where  there  was  privity  between 
2JTJJ2"[*"  Hfterwaids  extended  to  cases  of 
^■wftrtiid^  ****  ^  *  rimilar  description  j  but 
'^y^  warftties  did  it  appear  ever  to  have  been 
■""■■i,Mfca  It  the  instance  of  the  party  in  poa- 


^J|JJ^».P»rty«Ueged  tobeinradSighierigW 
CmJ  k».ii'°J'"'^<>i>  appeared  to  luve  been  con- 
W«  aSfc  ">«  PWtyioighi  to  be 
S^J^ed  toVvide  t^e  risfat  of 


restnuned 


jTT^ed  to  invade  the  right  of  the  other, 
ZBtitflfh!*?  r**''  **  ***  merely  exereiduff  a 
ntmdt^^  hithe  eases  of  railroad  companies, 
^taaivU  (k.'"^^'''  gave  them  a  right  qnite  eon> 
AarfkW the  landowner  to  the  posses- 
tat  queaUon  being  as  to  the  ex- 
h  hrB.jTP"''         particular  act,  the  Court. 

Iwdowner,  exammed  the  act  to  see 
^T^r^tmrntd  by  the  company  was  or  was 

iL  izi"**'  **** 

^tlL**™  ***    adjacent  mines,  one  twuiy  was 
M^r^  mto  the  mine  of  another,  but  with- 
ta^L^  ^         it;  and  the  qneation  always 
2^  ■wbcr  tbe  works  com^ainad  of  wen  on  one 
w  Mndtry  line  or  on  the  other.   The  party 
^*|*<"Bi>>ittiDg  treqiass  intended  to  keep  on  the 
y**"     boondary  line ;  and,  from  the  expree- 
■•■■  by  Uk  Court  in  such  casee,  it  would  appear 
It  were  trying  to  esc^  from  a  technical  rule 
■"eWterprotecUon  of  the  pn^wrty.   The  Court, 
■""^^  exctued  certain  acts,  saying,  that  the 
■y^fyl  with  committing  a  treepaaswas  claiming 


'l^i^amenta  in  caseaof  mines  might  be,  there  did 
">  V  to  lie  aoy  caae  in  which  a  party  coming  to 


thia  eoutt  against  aaotlur  in  pofirion,who  drimed  to 
be  entitied  to  cnt  timber,  had  aver  obtained  an  Injnno- 
tioii  to  restrain  him  fiwn  so  doing  till  hia  title  had  hem 
eatablished  at  law.  In  tha  case  befmre  the  Coart,  the 
defendant  had  been  in  possession  twenty  years,  and  the 
bill  contained  no  averment  that  she  did  not  clum  a 
right  to  the  possBssion,  whether  she  might  ultimately 
succeed  in  detendii^  that  possession  or  not.  The  case 
wonld  appear  to  be  a  proper  case  for  an  injunction  if 
there  had  oeen  an  admission  of  the  title;  and  the  de- 
fendant, by  demurring,  had,  in  substance,  admitted  the 
title  on  the  record,  whatever  might  be  the  result  of  the 
trial.  The  difficulty,  however,  was,  how,  in  the  &ee  of 
the  deciuon  in  Jbtui  v.  Johm,  (3  Mer.  161^,  the  Court 
could  do  otherwise  than  follow  the  decision  in  that 
ease.  It  was  true  that  there  ware  many  gnrands  ct 
demnrrer  in  that  case,  hot  tiie  Court  had  tensed  to  in- 
terfere  fur  the  purpose  of  staying  waste  as  between  heii^ 
at-law  and  devisee,  while  their  adverse  richta  were  in 
course  of  litigation.  In  hu  judgment  in  Uiat  caae  Sir 
William  Grant  had  sud,  he  could  not  see  a  very  good 
reaam  why  the  Court,  which  interferes  for  the  preserva- 
tion of  personal  property  pmding  a  suit  in  the  eccle- 
siastical court,  ahould  not  interpose  to  preserve  real  pro- 

Serty  pending  a  suit  concerning  the  validity  of  tha 
evise ;  but  that,  as  a  condition  of  such  interference, 
the  Court  would  certainly  expect  it  to  be  shewn,  that 
the  party  applying  was  proceeding  with  due  expedition 
to  bring  the  queetion  to  a  decision ;  whereas  the  plain- 
tiff in  uiat  case  had  waited  two  years  and  a  half  after 
the  commis^oBof  the  aetof  waate  complained  of,  without 
bringing  his  action.  In  the  case  then  befbn  him,  (the 
Vice>ChancellOT),  it  did  not  appear  how  low  the  plain- 
tiff had  w^ted  binore  bringing  his  action  oT  ejeeUnent. 
All  that  the  bill  all^ted  waa,  tliat  he  had  only  veij 
recently  discovered  his  title  to  the  premises  in  question ; 
but  maeh  weight  could  not  be  attributed  to  such  ex- 
pressions as  against  a  party  who  had  been  in  possesion 
nearly  twenty  years.  Though  it  was  to  some  extent  to 
his  surprise  and  regret  that  the  law  shoold  be  in  its  pre- 
sent state,  yet  he  could  not,  on  demurrer,  overrule  the 
decirion  of  Sir  W.  Grant.  The  plaintiff,  if  he  thought 
he  could  sustain  his  bill,  might  have  recouise  to  a  higher 
tribunal ;  but  the  principle  was  well  settled,  that  a  party 
out  of  possession  most  establish  his  right  at  law  bsfore 
he  eomea  Into  equity. — Demurrer  aUemedt  with  tnati. 

COURT  OF  QUEEN'S  BENCH. 

SITTINGS  IN  BANC  AFTER  MICHAELMAS  TBRlf. 
Lboob  ff.  Harlock. — Dm.  18, 1848. 

D«daratim  in  Dd4  tttotUa  Dted,  wAtcA  it  vfosprth 
vid0d,  tJkat  cetlatn  tpecified  Work  wa*  to  be  done 
JPUuntif  for  418/.,  but  De/mdant  wu  to  be  at  lOer^ 
to  order  widitiomal  Work^  or  to  dimimth  that  tpee^led, 
and  PajnuntM  or  Deduetiont  were  to  be  made  aeeord- 
ingfy.  It  wat  ttipuiated,  that,  if  Ms  neeijted  Work 
waa  not  fimahed  on  the  23ni  October^  Plaintif  eheuld 
pojf  U.  for  every  Dcof  need  bejfond  the  23rd  Oekher  at 
Uqmdaled  Damage*;  promdedt  that  m  eaeeD^mdaiU 
atumid  regmre  additieiuU  WoHta,  PiaintW  <«wM  h» 
allowed  euek  extra  Tiate  bqmtd  tie  iard  October  as 
mi^  be  neeeetary  far  doing  and  coawtew^  tile  mhm. 
Averment^  that  2>tfendtaa  required  additioital  Workt, 
the  Value  of  wAicA  wa*  84/.,  and  that  he  wtade  Diminu- 
tient  to  the  Value  of  2/.,  and  that  Plaintif  would  have 
finiahed  the  ^eeified  Worki  on  the  TSrdOelobert  but 
for  the  atldititmal  Workt  ordered;  that  he  completed 
the  whole  within  J%irty-one  Daye  tffter  the  23rd  Oelo- 
ber^  and  tbat  eueh  extra  Time  wa»  neeeteary  to  complete 
the  additional  Worke.  Plea,  as  to  22/.,  Parcel  of  the 
Debt,  and  as  to  the  extra  Time,  that  Nine  Daye  on^ 
bofond  the  23rd  October  were  rendered  neceaeary  if 
the  additional  fVorkt,  but  that  Thirty-one  Daya  were 
uted,  fBherdy  Plain^  became  UtMe  to  pqy  221.  for 
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tif  go  mndi: — Held,  on  wptdal  Demurrer^  tlkat  PUtmHff 
Mf  liiAk  to  pmt  IL  p9r  Dt^  for  every  Day  uied  iS- 
jnmd  the  23rd  Oetohvr,  and  not  rmdered  neeeuary  ly 
tMe  additional  li'orit;  and  tkat,  at  the  Deelarmtion 
elaimai  the  Vabte  of  the  additional  Workt  a$  a  Debt 
and  Ufuidated  Snm,  I>efendant  wm  maitled  to  set  of 
the  221.  againwt  it. 
Mi,  altOf  that  it  woe  no  Objection  to  the  Plea  that  it  wot 
pleaded  to  the  extra  Time. 

Debt. — The  declaration  etated.  For  that  whereas,  be- 
fore tlu  eoiimi«nceiB«nt  of  this  suit,  to  wit,  on  die 
11th  October,  a.d.  1847,  by  a  certain  daed  tken  made 
hy  and  between  the  pl^tiff  of  the  erne  part,  and  the 
defendant  of  the  other  part,  (profert),  the  plunUfF  did, 
for  liiniaelf,  hu  heire,  execators,  and  administrator!, 
CO  Tenant  and  agree  with  the  defendant,  his  executors, 
admtnistratom,  and  assigiiB,  for  the  consideration  there- 
inafter mentioned,  that  he,  the  plaintiff,  would,  on  or 
before  the  23rd  October  then  instant,  erect,  build,  and 
completely  finish,  upon  the  farm  and  premises  of  the 
defendant,  situate  at  R.,  a  bam,  wa^on-shed,  tmd 
ffrenary,  according  to  the  diawinf  and  specification  to 
the  said  deed  annexed ;  and  also  do,  perfonn,  and  exe- 
cute, or  cause  to  l>e  done,  performed,  and  executed,  all 
the  said  works  in  a  workmanlike  manner,  uid  to  the 
wtisfiwiion  of  ibv.  defondaat,  or  meh  sarreyor  or  archi- 
tect as  he  should  appdnt ;  and  aho  wonld  provide  proper 
and  sufficient  materials,  labour,  H^folding,  and  other 
things  necessary  for  erecting  and  finishiiig  the  nid 
works,  except  the  earth  neeessarv  for  filling  in  the 
floors  of  the  said  liam,  which  should  be  found  and  de- 
lircred  by  and  at  the  expense  of  the  defendant.  Cove- 
nant by  the  defendant,  that  he  would  pay,  or  cause  to 
be  paid,  unto  the  plaintiff  the  sum  of  418/.  as  soon  as 
the  said  barn,  waggon-shed,  and  granary  shoald  be  com- 
pletely built  and  tinished,  to  the  satisfaction  of  the  de- 
iendant,  or  such  surveyor  or  architect  as  he  might  ap- 
point; and  it  was  thereby  i^i;Teed  by  the  .-aid  parties,  that 
in  oase  any  defective  or  inferior  materials  dioutd  be  need 
in  the  said  works,  or  in  ease  imy  defective  workmanship 
should  be  discovered  therein,  he,  the  pldnti^  wonld, 
m  Dotice  thereof  in  vrritlng  under  Uie  land  of  the  de- 
fendant, or  of  such  surveyor  or  architect  as  he  might 
ap^KHOt,  forthwith  cause  all  the  said  defective  and  in- 
ferior materials,  whether  worked  into  the  said  works  or 
not,  and  all  stich  defective  workmanship,  to  be  removed 
and  replaced  by  good  raaterialsand  workmanship;  and 
that,  in  case  the  plaintiff  should  not,  within  forty-ei^ht 
hours  after  such  notice,  proceed  to  remove  such  defective 
or  inferior  materials,  or  to  make  good  such  defective 
wortcman^ip,  it  should  be  lawful  for  the  defendant,  or 
such  surveyor  or  architect  as  he  might  appoint,  to  cause 
the  same  to  be  removed  and  made  good,  and  the  costs 
and  charges  thereby  occasioned  should  be  deducted  out 
of  the  eaid  sum  of  418/.  to  be  ptud  to  the  plaintiff.  And 
it  was  thereby  further  ^r«ad  between  tne  said  parties 
Uiento,  that  no  alter^ion  of,  ordevi^ion  fivm,  the 
woria  menUoned  and  dMoribed  in  the  said  drawing  and 
ipcoificaUoii,  which  should  be  made  at  the  request  or 
hy  the  directien  of  the  defendant,  his  executors,  ad- 
ministrators, or  assigns,  or  his  architect  or  surveyor, 
diould  vitiate  or  make  void  that  agreement ;  but  that, 
in  case  the  defendant  should  direct  any  more  work  to  be 
done  to  the  said  bam,  wag^n-«hed,  and  granary  than  is 
contained  in  the  said  drawing  and  specification,  then  the 
said  defendant  should  pay,  or  cause  to  be  paid,  unto  the 
■aid  plaintiff  bo  much  money  as  snch  extra  work  and 
the  materials  used  therein  sfaonld  amount  to ;  and  that, 
in  ease  it  should  be  thought  proper  by  the  defendant  to 
direct  or  cause  any  part  of  the  work  contained  in  the 
■aid  dnwing  and  specification  to  be  diminished  or 
mnitted,  then  the  plaintiff  siionld  dednet  and  allow  out 
of  the  said  sum  of  41W.  so  m«di  moamy  as  the  works 
aa  to  he  diminfaihed  or  emitted  Aoold  unmai  Ut, 


upon  a  naaooable  Talvatton  tiMno^  ujrtinig  tin 
inbefore  contained  to  the  contrary  ootwithBUiifiii 
And  also,  that  if  the  said  bam,  WHggon-flb«d,  ndp 
nary  diould  not  be  erected  and  finished  on  tbtlS 
October  than  next  aa  aforesaid,  the  pl^tiff  dmli  I 
aubjected  to,  and  ^onld  pay  to  the  defendaat,  tlw  ] 
nahy  or  forfeiture  of  1/.  for  each  day  nti^t' 
used  for  completing  the  said  works  over  scd  bejo 
the  said  23rd  October  then  next;  such  paal^to 
recovered  as  liqaidaiad  damages  in  any  irf  ber  Haj«it| 
conrta  of  record.  Provided  alwnj^a,  that  in  ose  j 
d^sndant  should  require  any  additicnalworiasrUu^ 
to  be  done  by  the  pluntiff  besides  those  mateal  i 
the  said  drawing  ud  specificatioB,  m  toA  mt  i 
pkintiff  should  be  allowed  ao  much  extra  tioe  1 
yond  the  said  23rd  Octotter  then  next,  asBugfattci 
ceasaiy  for  doing  and  oompletingthe  same.  Amne 
that  tne  plaintiff  did,  immediately  after  the  exentl 
of  the  said  deed,  to  wit,  on  the  said  llih  October,  i< 
1847,  commence  the  erection  and  building  of  it 
bara,  waggon- shed,  and  granary  i^nthessidtraa 
premises  of  the  defendant,  according  to  the  wdiw 
ing  and  specification  to  the  said  deed  annexed,  tAi 
provide  neoeasary  and  proper  materials,  labovr,  M 
folding,  and  other  things  nooessary  for  ereciii^t 
finishing  the  said  vrorks,  except  the  earth  mttmrf 
filling  in  the  floonof  tne  bam  aa  aformid;  udti 
the  pliUntiff  was  ^en  proceeding  to  com^tely  fio 
tiie  same  on  or  before  the  said  2^  October  next  >l 
th«  making  of  the  said  deed ;  and  thai  wbiht  he,  \ 
plaintiff,  was  employed  in  tfie  erection  and  bniw 
of  the  said  bam,  waggon-shed,  and  gnmary,  sad  m 
the  said  23rd  October,  the  defendant  did  reoaire  din 
additional  works  and  thing*  to  be  done  by  the  pUiol 
besides  those  mentioned  in  the  said  drswintt  wf 
fioatlon,  which  said  additional  works  and  thiagi, » j| 
quired  by  the  defendant  to  be  done  by  the  plunW 
neoessarily  required  a  long  apace  of  time,  *'*™»^ 
space  of  tnirty-one  days  of  extra  time  beyoo6 1«" 
23rd  October,  for  Uie  doing  and  eomplptliV  w  ~ 
That  the  defendant  did,  during  the  prognssof  tbed 
work,  and  before  the  said  29nl  October,  dlnd 
work  to  be  done  to  the  bara,  wa«^n-M  •'^9^ 
than  was  oontained  in  the  said  drawin;  m 
tion,  the  value  of  which  said  work  so  by  tbe  ^ 
ant  directed  to  be  done,  and  the  materials nHtbeffi 
amounted  to  a  large  sum  of  money,  to  wit.tM'^'"^ 
i  84/. 

BMd 

i  during 

granary,  w  mi,  uu  — -;.  «J|  fl 

on  divers  other  days  and  timea  before  the      aw  « 
tober,  direct  and  cause  a  certain  part  of  the  i 
tained  in  the  said  drawing  and  "1*^*"^°?,^ 
minished,  and  a  certain  other  part  of  the  "wT 
be  omitted,  and  that  the  deductios  out  of  the  Wl"" 
of  418/.,  in  respect  of  snch  diminution  m^'^VT 
upon  a  rsasonable  valuation  thereof,  to  wbidi  toe  o 
fsndant  is  entitled,  under  and  by  nrtue  «  J" 
vision  in  the  said  deed  in  that  behalf,  ^ 
tain  sum  of  money,  to  wit,  the  sam  of  2/. 
for  the  said  extra  work,  and  the  additional  wfltw 
things  so  by  the  defendant  required  to  be  don« 
said,  he.  the  plaintiff,  would  Tiave  wmP^^'^S 
the  said  bara,  ws^n-idied,  and  granary,  "ffr^*,, 
the  said  drawina  and  snecification  to  the 


the  tme  intent  and  meuiing  of  the  sflid 

the  plaintiff  did  within  a  certain  time,  to 

one  days  from  and.  after  the  said  *3idOrtoMr^ ^ 

workmanlike  manner,  and  to  the  "'^"^^^^  ■! 

defendant,  erect,  build,  and  completely  ™]f°^jan 
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iifBdfKifieatkn  to  tht  «id  d«ed  amwned,  exoept 
Mprtflf  tbeoud  vivk  eoBtuned  in  the  Mid  dnw- 
MfMifiEitim  ■  tlu  drfrniknt  hwl  aodineted 
pancd  to  be  dimimflked  and  onhted  as  afonsidd, 
vilh  tbe  sud  extim  work  §o  by  the  defendant 
"nqniied  to  be  done  to  tho  aaid  born,  wag- 
ud  OTioarr,  and  did  provide  {HVper  and 
matcrulo,  iaboar,  seaffblding,  and  other 
mamy  for  encting  and  finiahing  the  mid 
oRft  H  in  the  sud  deed  is  excepted  in  that  be- 
lUck  aid  spsce  of  time  beyond  Uw  saM  23rd 
n  Dcetnary  for  doii^  and  completing  the 
.votkud  addiUonal  works  and  tnings  so  re- 
the  defcodant  to  be  done  as  aforesaid.  Arer- 
t^pofacmaDcc;  whereby  and  by  means  of  the  pre- 
Mta  hath  aeemed  to  tbe  pUiDtiff  to  demand 
.(f  ihi  (kfendant  the  stun  of  4162.,  being  tbe 
«f  tW  Mm  of  418/.  in  the  aaid  deed  mentioicd, 
teagtbe  aud  sam  of  2/.,  being  the  value  of  the 
l^thi  MDCBt  of  the  defendant  so  diminiihed 
^:^Hito«iud;  and  also  to  demand  and  have 
ML,  bcii^  the  amount  of  the  Talue  of  the 
.  ««it  by  the  defendant  so  reqnixed  to  be 
^^wl  Iwnif  waggon-idied,  and  granary  as 
_  -".aiAe  msterials  need  therein,  which  said 
■2Mitttl.al84J.MBoaat  together  to  the  sam  of 
VP^ynd  J  fte  turn  above  demanded.  Counts  for 
^■■iUM,wd  materials,  and  on  an  acoouot 
.  lu^rKutotbesomof  22/.,  parcel  of  the 
■•d^lbt&ntcoaat mentioned  and  demanded, 
M  ud  wue  of  action  in  re^tect  thereof, 
tianAudaiichp«rt(^  the  said  ar^  connt 
■jV  mee  of  time  beyond  tbe  23rd 
■"M  h  tkat  Mialf  mentioned,  ud  statod  to 
**«"M7  for  dang  and  conpletiog  the 
^^T^»4»WitiiJMl  worka  and  tUngs  m  re- 
^E!a  T*™"^'  to  be  done,  as  therein  also  men- 
^ of  time  necessary  for  the  d<^ng 
2232L  ^  fltt  jiliintiff  of  the  extra  work  and 
^^^jTOind  things  so  required  by  Uie  defend- 

-JdLS^^'"  ****  "'^       count  mentioned, 
October,  was  a  space  of  nine  days, 
w  tbftt  the  plaintiff  was,  in  pursnaaoe 
-'^       count  mentioned  and 
in  that  behalf  con- 
nine  days  ex^  time 

>_  fordoing  and  completing 

tSjiS**"^  the  defendant  further  saitI^ 

I USSflr*  *^y-one  «^ 

^1 1  I  [  for  eraeting,  building,  and 

"  ^  LT?.  t*™'  waggon-8h2,and 

[j«j»Wnj  ud  completing  the  aaid  sxtm 
iTk.  J*      thin^  to  required  by  the 
^^^b  bedoiie  at  aforesaid,  being  twenty-two 
5W7l.^  the  said  23rd  Oct(A>er,  and  over 


..jviHi  me  saia  ztfra  uctooer,  ana  over 
Ww^.*^°"^  days  so  allowed  by  the  de- 
IS  aforesaid ;  whereby,  and  by 
'^^fit       '"^^  first  count  mentioned  and 
"  *4 


iffbrause,  and  was,  and  isli^le  to 
qyj^  .  --ittbasumof  22;^  being  at  aud  after 
neh  of  the  said  extra  twenty-two 
^^''J^i^iXiSMBSmtM^dii  and  the  aaid 
r|2*^««7part  thereof,  was,  at  the  time  of 
^y**wt<tftliisBttit^  andatlUis,  duefrom  the 
g"»tte<tefeiidintaa  afbnsaid,  which  said  anrn 
n*7»  «e  to  tbe  defendant  as  aforesaid  eqnab  tiie 
in  the  introductory  part  of  tms  plea 
^JjiMi  iDd  ill  damages  by  reason  of  the  non-pay- 
R~'''t*al  vhich  said  sum  of  money,  so  due  to 
yWWM  aforesud,  he,  the  defendant,  is  ready 
*W|Md  bsrsby  offers  to  setoff  and  allow  to 
the  said  sum,  parcel  &c.,  in  the 


■fc^njisrtof  this  ploa  moDtionod,  and  by  tbe 
'■'fbfMiiad  toy  and  all  damsgee  by  reason  of  the 
■■nxittbcnof,  according  to  the  fiMmttf  the  sta- 


tute &c  Verifioation.  Denmrrer,  for  the  following 
oanssa: — That,  although  the  aaid  first  plea  is  pleaded  to 
the  anm  of  pared  of  the  debt  in  and  by  the  fint 
oonnt  of  the  dedantiott  mmtioned  and  derauided,  and 
all  entaas  and  canae  td  aotiim  in  raspeet  thereof,  and 
also  to  so  mueh  and  such  part  of  the  aud  fint  count  «a 
relates  to  a  cattdn  space  of  time  beyond  the  23rd 
tober,  therein  in  that  behalf  mentioned,  and  stated  to 
have  been  neeenary  for  doing  and  completing  tbe  eextn 
work  and  additional  works  and  thii^  bo  required  by 
the  d^sndants  to  be  done,  as  therein  also  mentioned; 
yet  it  is  not  alleged  in  or  by  the  said  plea,  that  the  aaid 
causes  of  action,  relating  to  die  aaid  apace  of  time,  are 
or  were  identical  with  uta  said  sum  of  22/.,  parcel  as 
aforeaaid.  And  that,  as  the  said  plea  admits  that  the 
defendant  was  liable  in  reapeot  of  extra  work  done  hf 
the  plaintiff  bqrond  the  23hl  day  of  October,  to  the 
amount  of  nine  days'  weric,  the  aud  plea  is  fiiialtj.  In 
attempting  to  aet  off  a  daim  or  snm  ei  22^  agdnat  tiw 
som  of  22/.,  paraal  aa  afoieaaid,  and  also  gainst  the 
sum  of  money  which  the  pluntiff  ia  entitled  to  for  and 
on  aceonnt  of  the  aaid  nine  days'  extra  work ;  also,  for 
that  it  is  attempted,  in  and  or  the  aaid  first  ^ea,  to 
sei  off  a  penalty,  which  cannot  be  done.  That  the  said 
first  plea  ia  repc^piant  and  insensible  in  this,  that  It  is 
all^^ed  in  the  said  plea  that  the  anm  of  22/ ,  which  la 
the  subject  of  tbe  defendant's  set-off,  was,  at  the  time 
of  tbe  oommencement  of  this  salt,  and  still  is,  doe  from 
the  defendant  to  the  plaintiff ;  and  that,  independentlr 
of  that  auction,  there  is  do  all^tion  whatever  m 
the  said  plea,  that  the  aaid  anm  of  23/.  was  dne  to  the 
defendant  at  the  time  of  plea  pleaded.  Joinder  therein. 
The  demuiTBr  waa  n^gnsd  at  tiie  rittii^  aftar  last 
Michaalmas  Term*,  by 

Watmm^  (with  him  waa  AwvAaai),  for  the  pluntiff. 
—The  penalty  of  lA  par  Amy  doas  not  ai^ly  where 
addititmal  weak  ia  reqaired  by  the  defendant's  arcU- 
teet,  by  which  the  time  for  oompleting  the  work  would 
be  extended  beyond  tiie  23rd  October.  If  the  extra 
work  is  not  comi^eted  within  a  reasonable  time  after 
th^  day,  the  plaintiff  would  be  U^e  in  an  action  fat 
nnliqaioated  damages. 

Wellgj  contra. — in*,  the  canae  of  action  is  the  Don- 
payment  of  the  piiee  of  extra  work-^ot  the  noD>pep- 
formuiee  of  woik  within  a  reasonable  time.  That  part 
of  the  oommencement  of  the  plea  which  relates  to  the 
extra  time  ia  explanatory  of  the  sum  of  22/.,  or  it  nay 
be  rejected,  and  there  remiuns  an  answer  to  the  aotiMi. 
Secondly,  in  construing  the  deed,  the  stipulation  lor 
the  peiMlty,  and  the  pronso  as  to  the  extra  work,  sn 
to  be  construed  together,  and  taken  as  one.  If  extra 
work  is  required,  the  stipulation  for  the  penalty  docs 
not  cease  to  be  oporg^ve.  It  might  be  that  the  intro- 
duction of  extra  work  would  enable  the  plaintiff  to 
finish  tbe  original  work  earlier  than  the  23ra  October. 
[He  cited  Macintosh  r.  TAe  Midlamd  Comti$$  Railvm 
Cawmam*  (14  Ue*.  &  W.  548):  Dmekmmlh  r.AHmm,  n. 
Mee.&  W.412).] 

.Sitrobaaa,  in  reply.— J/a«uKo«b  r.  7%e  Jliidland 
Comdut  BaOway  G«mfuny  (14  Hce.  &  W.  648)  shews 
that  the  clause  for  the  penalty,  and  the  ptonso  fiJ- 
lowiog  itt  are  to  be  taken  as  independent. 

(Mr.  aeh.  vuU, 
Lord  Dwiiair,  C.  J.,  now  ddiTered  the  judament  of 
the  Court.— llib  was  an  actMm  of  ddit,  on  a  huildins 
contract,  to  recorer  two  snma  of  416/.  and  84^  the 
former  alleeed  to  be  due  as  the  covenanted  prioe  of 
work  done  oy  the  [daintiff,  the  lattor  as  the  fiur  tbIus 
of  extra  work  ordered  by  the  defandaBi. 

The  dedaratlen  srta  out  a  deed  between  the  parties, 
by  which  it  is  provided  that  certain  specified  work  waa 


*  Dec.  6,  before  Lord  Denman,  C.  J.,  Patteson  and 
Wightman,  JJ. ;  and  Dee.  7,  befbre  Lord  Dernnan,  C.  T., 
Patteson  and  ColoideB,  JJ.  Erie,  J.,  wu  at  the  Wbiter  As- 
sises at  CbsMer. 
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to  be  d<me  by  tlu  pldntiff  tor  tiu  mm  of  418/.;  bat 
the  defendant  was  to  be  at  liberfy  to  order  additional 
work,  or  to  diminish  Uiat  specified,  and  payments  or 
deductions  were  to  be  made  accordingly.  It  is  tben 
Btipniated,  that,  if  the  specified  work  be  not  erected  and 
fiiusfaed  on  the  23rd  October,  1847,  the  plaintifF  shonld 
pay  1/.  for  every  day  that  might  be  used  over  and 
beyond  the  23rd  October,  as  liqaidated  damages;  pro- 
vided, that,  in  case  the  defendant  should  require  addi- 
tional work,  the  plaintiff  shonld  be  allowed  such  extra 
time,  beyond  the  23rd  October,  as  might  be  necessary 
for  doing  and  completing  the  same.  The  declaration 
then  states  tiiat  the  de»ndant  did  require  additional 
work,  the  value  of  which  was  842.,  and  that  he  made 
dlght  diminotions,  to  the  valne  of  21./  and  that  the 
pluntiff  would  have  erected  and  finuhed  the  specified 
work  on  the  23rd  October,  but  for  the  addiUonal  work 
ordered ;  that  he  did  complete  the  whole  within  a  certain 
time,  to  wit,  thirty-one  days  after  the  23rd  October; 
and  that  such  extra  time  was  necessary  to  complete  the 
additional  work.  ' 

The  defendant  pleads,  as  to  22/.,  parcel  of  the  snms 
claimed  in  the  first  count,  and  as  to  the  extra  time 
mentioned  in  that  count,  that  nine  days  only,  beyond 
the  23rd  October,  were  rendered  necessary  by  the  ad- 
ditional work,  bat  that  thirty-one  days  were  used, 
whereby  the  plaintiff  became  liable  to  pay  22/.  for  the 
twen^-two  days  not  rendered  necessary,  and  ofiers  to 
set  off  so  much. 

To  this  plea  then  is  a  ipedal  demurrer.  The  case 
turns  upon  the  constmction  oi  the  deed  in  this  respect. 

For  the  plaintiff,  it  was  oontended,  that,  when  ad- 
ditional work  had  been  ordered  by  the  defendant^  and 
any  extra  time,  beyond  the  23rd  October,  was  thereby 
rendered  necessary,  the  stipulation  as  to  paymoit  of  11. 
per  day  was  at  an  end  ;  and  that  the  plamttff,  if  liable 
at  all  for  using  more  time  than  was  neccasary,  must  be 
sned  in  a  cross  action  for  damagea  fme  not  completing 
within  a  reasonable  time. 

We  are  of  opinion  that  such  is  not  the  true  construc- 
tion of  the  deed ;  bat  that  the  plaintiff  is  made  liable 
by  the  deed,  priDi&  facie,  to  psy  U.  per  day  for  every 
day  actually  used  by  him  beyond  the  23rd  October, 
allowing  him,  however,  (that  Uf  not  chafing  him  fbr), 
80  many  of  the  days  so  used  as  were  rendered  necessary 
by  the  additional  work.  The  demurrer  admits  the  al- 
legations of  tiie  pleas,  that  th  irty-one  days  were  actually 
nnd,  and  that  nine  days  only  were  rendered  neecssaiy 
by  the  additional  work.  The  defendant,  thmfore,  is 
entitled  to  claim  and  to  set  off  22i.  for  the  twenty-two 
days  not  rendered  necessary. 

It  was  further  objected  to  the  plea,  that  it  is  pleaded 
to  22/.,  parcel  not  only  of  the  covenanted  price,  but  of 
the  value  of  the  additional  work ;  bat  this,  we  tiiink, 
is  not  a  valid  objection,  for  both  are  claimed  as  debts 
and  liquidated  sums  by  the  declaration,  to  which  the 
22/.  elumed  by  the  plea,  if  due  at  all,  may,  hy  the 
general  course  of  law,  be  pleaded  by  way  of  set-off. 

It  was  farther  objected,  that  the  plea  is  pleaded  as 
to  the  extra  time  mentioned  in  the  declaration,  which 
is  inaennble.  We  think  that  part  of  the  plea  is  in- 
serted by  way  of  explanation,  and  is  not  wssnnble; 
bat,  if  it  were,  it  mignt  be  rejected  as  surplusage. 

We  are  of  opinion  that  the  plea  is  good,  and  jadg- 
B^t^mnst  be  given  for  the  it&aiaai,'~jMt^fmetU  fir 

SITTINGS  IN  BANC  AFTER  HILARY  TERM. 
Rbq.  v.  Babtom.— 12. 
B$  Seel.  2  of  Stat.  29  Car.  2,  e.  7,  the  PenaJ^  for  an 
Cffmee  aaaintt  that  Act  is  to  be  UvUd  V  JM$tre$s; 
and,  m  JJe/auU  of  JHttreu,  or  in  ease  of  InainlUg  of 
Me  (Render  to pajf^  ke  is  tobe  set  in  the  Stoeis  for  Two 
Boturs, 

iSr  Me>.  18  fifSm,  IX  4rX2  Via.  c,73,OMt»mc^  be  given 


to  ^  ProseaOoe,  a»d  Aatt  be  rteomaUiiiiit  m 
Jftfttfwr  ami  under  the  tame  WammU  aiaafPasM 

or  Sum  of  Monmf  adjudged  to  be  paid  uiMl/mji 
Chnvietum  is  reeoperab/e. 
A  ConvieHon  under  the  former  Att  adjudged  DtfaJa 
topajrHs.  PenaUjf  and  Us.  Costs,  tie  nnu^^nilpaii 
to  be  levisd     Distress;  and,  in  Default  efDiitm 
tobe  put  in  the  Stocis  for  Two  Houn,  mim  tkm 
and  the  Costs  of  the  Distress  were  s<xmrpmi:—Bi 
bad,  wasmuch  as  PaymsM  of  ths  Colts  mU  Ml 
enfirced  by  putting  m  the  Stoats.  i 
A  certiorari  had  issued  to  bring  up  a  convicUon  of  th 
defendant,  Robert  Barton,  under  sect.  1  of  sUtttCir.S 
c.  7,  by  a  justice  of  the  county  of  Oxford,  for  tint  hf 
"  being  then  and  there  above  the  age  of  foDrtcea  von 
and  being  then  and  there  a  dealer  Ui  fruit,  didtban 
theie  do  and  exercise  cert^n  worldly  labour,  boisii 
and  work  of  his  ordinary  calling  of  dealer  infTtutifiin 
said  upon  the  Lord's  Day,  to  wit,  Stc,  by  then  ui  (h« 
selling  to  one  Thomas  Smith  acertain  qoantitjiTAsB 
to  wi^  &c.,  the  same  not  being  a  work  of  aamtju 
charity,  against  the  form  of  the  statute "  fie.  Tb 
conviction  adjudged  that  the  said  R.  Barion  M 
pay  6*.,  to  bo  applied  according  to  law;  and  alio  ^on 
pay  to  the  prosecutor  11«.  for  his  costs;  and  if  tbe  ■ 
several  sums  be  not  paid  forthwith,  that  the  woe 
levied  by  distress  and  sale  of  the  goods  and  chatteb 
the  said  U.  Barton ;  and,  in  default  of  eafficieDt  i) 
tress,  that  the  said  R.  Barton  be  set  publicly  k  i 
stocks  in  tbe  said  parish  by  the  space  of  tw  horn 
unless  the  said  several  sums  and  alf  costs  and  dans 
of  the  said  distten  shall  be  sooner  paid.  The  iM\ 
of  the  conviction  was  argued  on  a  concilium  hj 

Gray,  for  the  defendant.— First,  it  is  sdmiUed  th: 
tiie  partpf  sect.  l,of  stat.  29  Car.  2,  whid^"^ 


dealmg  m  tmit  was  tne  oroinary  cauinx  w 
ant.  The  offence  created  by  sect.  1  of8tat.  29Ur.. 
c.  7,  is  the  exercising  a  inan^s  ordinary  calling  on  u 
Lord's  Day ;  but  if  a  man's  ordinary  calling  on  Uie  s 
days  of  the  week  is  that  of  a  tailor  or  ihoemator,  f 
may  be  a  dealer  in  fruit  on  the  Lord's  Diy  wiwo" 
making  it  his  ordinary  calling,  vnxXAn  the  smang' 
that  section.  {Barstow,  contra.— This  i>  not  «"  ' 
the  points;  and,  therefore,  the  defendant  ii  not  now 
liberty  to  insist  upon  it.  Coleridge,  J.-The  coninc^ 
asBumea  tiut  the  defendant  is  adealerhifi:mU  Snop^ 
the  conviction  had  stated,  that  the  defendsnt,  »" 
then  and  there  a  tailor,  exercised  his  trade  or  eiim 
lo  wit,  by  making  a  coat  for  A.  B.,"  would  not  « 
be  sufficient  to  shew  that  it  was  the  ordinsiy  occn 
tion  of  the  party?]  Secondly,  the  justice  had  no  jm 
diction  to  order  the  defendant  to  be  put  m  tn«  «« 
until  the  costs  of  the  prosecutor  and  of  the  distrW 
be  paid.  By  s.  18»  of  stat.  11  &  12  Vict.  c.  7^ J™ 
empowers  a  justice  to  order  the  defendant  ^  W  « 
to  the  prosecutor,  tiie  sum  aUowed  forcosts  ftoW 
cified  in  tiie  conviction, "  and  the  same  diaU  be  «cw 


Bjr  ssok  18  or  Stat.  11  &  IS  Vict.  e.  73,  it  ii  f^j*! 
in  bU  casea  orsUDmary  oonviction,  made      *  J""*^  ^ 
peace,  it  abatt  bo  lawfnl  for  the  joatice  making  Uw  mbc,  » 
diaoetton.  to  award  that  tbe  defendant  ibaU  pajw 
secator  ancb  coats  as  to  sneh  justice  shall  aeem  jw 
sonable.   "  And  theaoma  so  aUowed  forcosta  ihJl"»^ 
be  specified  in  anch  conviction  or  order,  and  the  ^•"''^^ 
recoverable  in  the  aame  manner  and  under  the  wne 
u  any  penaltf  or  son  of  money  adjodged  to  be  pau  ^ 
such  conviction  or  order  is  to  be  lecoterabtei  ^ 
where  there  ia  no  anch  penalty  or  sum  to  '"J"*^^, 
vered,  then  audi  corta  shall  be  recoverable  by  "^Sk  oTi 
of  the  goods  and  chattcla  of  the  party,  and,  in  d»»?^ 
distreaa,  by  imprisonnaent,  with  or  without  "J^^i, 
any  tiflse  not  esceeding  oae  ealoDdsr  moatb,  no*" 
ahalt  be  somer  pdd." 
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gtb  k  fte  ame  mmur,  and  under  tlu  nine  wamntfl, 
a*  ary^if  or  cam  of  money  adjudged  to  b«  paid 
ii  oa  fi;  m  anTietion  or  order  i«  to  be  recoverable." 
lM«MLSofittt.29Car.  2,e.  7»  the  remedy  to  re- 
vwOmMutof  thepenalty  isby  diatren :  and  if  the 
ttaigim  BO  good%  ne  may  be  pat  in  the  etocks  for 
^Nhm;  bat  that  ii  a  rabstitated  pnnishment,  not 
^Wtk  of  TNOTetiw  the  penalty  or  sum  of  money  ad- 
%l|^UWpaid.  If  he  u  put  in  the  stocks  for  two 
l^ftt  nslty  of  fif.  is  gone.   The  prosecutor  has 
tmdjkK  hk  costs  by  ctistrev  upon  anv  goods  the 
dMr  asj  ban  st  any  future  time.   Further,  the 
mtMm  k  Ud,  for  adjadging  the  defendant  to  be  put 
kftsito^iiiapayniait  of  the  costs  of  the  distress. 

a nun  If  flat.  U  &  12  Vict.  0.  73,  if.  upon  the 
■iflltti&treBiwaRant,  it  appeua  ttiat  the  of- 
WvtaiitNdi  Bpon  which  the  <nm  can  be  leTied, 

»rtitktbe  costs  d  levytm  it,  he  may  he  corn- 
tens.  Tbst  does  not  ^ve  the  poww  of  put* 

*nK«fit-The  object  of  sect.  18  of  sUt.  11 
MyicLcT^wistotack  on  the  costs  to  the  penalty 
■  XS^"" ^  i«*Tering  or  enfcmnng  payment  of 

-   5^_?"''  *  twofold  adjudication,  via.  of 

"■(■■^■ilbtcoit^and  the  payment  of  both  may 
htWume mamer.  [Xord  i^ium,  C.  J. 
^•  ■iitooe  of  patting  a  person  in  the  stocks 
*■  Ittmld  be  very  unreasonable,  except, 
■    CM  of  dmnkamess.]    The  21st  section 


.  ..    't^^rtiee,  in  de&uU  of  sufficient  goods  for 
at  jmi^  snd  the  coeta  of  the  distieai^  to 
^  1^    *  oertdu  tame,  nnlen  the  amoont 
*"i<»wpia  [CWfrwije,  J.— That  section  does 
"/"S-™'*  »ect.  2  of  Stat.  29  Car.  2, 

r_r.  '^^FtoM,  J.-Could  the  defendant,  if  sen- 
•J^to  w  ri«b  for  two  honiN  under  sect.  2  of 
t  get  out  by  tendering  the  penalty, 

mSlwwS?  ">»*Dd  unavailing  n  He 

2^2tT^"*  the  amoont  to  the  justice,  if  pre- 
3ii  11 7*  "  w*  the  test.  By  virtue  of  sect.  18 
J"*J!'*^Viet.c.73,the  putting  in  the  stocks 
^        *  ■««•  of  enfordng  payment  of  the  costs 


25***»Mnt(dton 
L     kkZ^^'~^y  leet  2  of  Stat.  2»  Cw.  2,  c.  7. 
k    SZEl:  *^"°<^  distress,  or  in  ease  of 

\  of  the  said  offender  to  pay  the 

-   K-TTc*'*^*'"*  *^        the  party  offend- 

\  BT-  tP"'  of 
•  a^uJ  P°*'^  >■■      "tocks  was  intended  to  be 
]  I255!  ■*  ^  penalty.  IP^tUton,  J.— The  20th 
'  toSt  fjji.*  *^  empowers  the  justice 

^i^/|*'^>>^t  to  go  at  Urge  until  m  letnm 
I^J^*   f»  *»nant  of  distress.] 

uHikT*'' ^'"^  *"*  °^  opinion  that  there  is 
A.?rr**fa'"'8  the  recovery  of  costs  by  potting 
^jywMtheitoeks;  it  applies  only  as  a  pouish- 
TJ??  .  *  to  pay  the  penalty. 
nBS«s,J._The  power  of  patting  In  the  siocka 
2J|^»Vet  of  the  penalty,  but  not  in  reepeet  of 

S^'w^  J.,  cwKurred. 

The  pnttiBg  in  the  stocks  is  a  snb- 
^^^^^*^anCT^^nrt  a  meana  of  recovering  the 


^ttBE^CER  CHAMBER.— Michaelmas  Term, 

[&ror  from  the  Queen's  Bench.] 
.  .    iNn™  e.  Ru.— Abv.  14, 1848. 

1 4  2  Tetf .  &  1 10,  wfrtotM  Prwitioiu  re- 
n  IW  Mmf  y  Jfidotto  of  DM  t^nst  a 
"»,mHii  itma  Ommrd  to  kne  eommiltmi  an 


Act  o/Baidtng)t9  m  tut  Aaimg  ow1at»  SUA, 
6Sfe  Fkt.  tf.  liZ,oomtaiiU9tk$rPro9uieiunlaHmffto 
tketanuMatter;  amdifSeet.e>T «met$,tkmAMdamt» 
to  b9  made  in  Jfattert  of  Baningftgrt  <>**  tUM^  aaof 
Staimu  rdaxmg  to  Bamkntpt$,  or  1m$  Aet,  «AaU  So 
ttPomb^t(amonffttelhnJaB^utrar^tkoOimrt 
of  Bankruptqe. 

On  an  Indtetnunt  for  Perjury  Mpon  an  AJUaoit  mode 
under  Sect.  8  o/l  ^  2  Kit*,  e.  110,  and  twom  before 
the  Regittrar  of  the  Court  of  BanJcruptqr—HeUt  that 
the  Provitiont  in  Sect.  8  of  Stat,  1^2  Viet.  e.  110, 
were  not  repealed  bjf  the  Provieitme  in  Stat.  6SfQ  Viet. 
tf.  122;  tkatStat.\if2Viet.e.l\%aofaraeremMrded 
Sect.  8,  wae  a  ^attOe  relaUng  to  ^nkrupts,  tnMm  the 
Meaning  of  Sect.  67  of  Slat.  A  ^  6  Viet.  e.  122,  and 
that  the  Affidavit  related  to  Matters  of  Baniri^My, 
and,  therejoret  wae  twom  brfero  eempetent  Avtkori^, 

In  all  Caeee  of  Miedemeemowr  ptminaUo  tm  hmriaon^ 
mentt  the  Court  ofQaeen'e  BemAf  and,  M«rQl&^  Oo 
Judge  at  the  Trials  hae  Power  to  at^ge  that  Z>e/md- 
ant  give  Seeuritjf  to  Ixep  the  Peace  for  a  certain  TVsm, 
and  that  he  be  kept  in  Prieon  until  tueh  Security  be 
given. 

Indictment  for  perjury,  upon  an  affidavit  sworn  by 
the  defendant  before  a  R^strar  of  the  Court  of  Bank* 
ruptcy.  On  the  trial,  at  the  rittings  at  Guildhall  after 
Uuary  Term,  1847,  before  Lord  Denman,  C.  J.,  the  de- 
fendant below  was  found  guilty,  and  the  verdict  was  en- 
tered Dpon  the  Nxth  count,  (see  11  Jur.  908,  where  the 
count  is  set  out),  and  the  Lord  Chief  Justice  passed 
sentence  upon  him,  under  aeet.  9  of  stai.  11  Geo.  4&1 
Will.  4,  c.  70.  The  judgment  was  indorsed  vpon  the 
postea  as  follows: — And  thereupon  all  anddnguluthe 

E remises  being  seen  and  folly  understood  by  the  Court 
ere,  it  is  considered,  adjudged,  and  ordered  by  the  said 
Chief  Justice,  that,  for  the  offence  specified  in  the  sixth 
count  of  the  within-mentioned  indictment,  whereof  the 
within-named  Richard  Dunn  is  convicted,  Uie  said 
Richard  Dunn  be  Imprisoned  in  the  Queen's  Bench  Pri- 
son for  the  space  of  eighteen  calendar  months,  to  com- 
mence and  be  compute  from  the  day  on  which  he  shall 
be  first  taken  to  and  confined  in  the  said  prison  in  exe- 
cution of  this  sentence;  and  that  he,  the  said  Richard 
Dunn,  do  ^ive  security  to  keep  the  peace  and  be  of 
^ood  behaviour  towarda  her  Majesty  and  all  her  sub- 
jects, and  eMwually  towards  Angela  Geomna  Burdett 
Contts  within  mentioned,  for  the  q>aoe  <n  two  years, 
to  commence  and  be  computed  firom  and  after  the 
end  and  expiration  of  the  aforeaud  eighteen  calendar 
months — the  said  Richard  Dunn  to  Im  bound  in  the 
sum  of  100/.,  with  two  sufficient  securities  in  the  sum 
of  00/.  each ;  and  that  he,  the  said  Richard  Dunn,  be 
committed  to  the  custody  of  the  keeper  of  the  sMd 
prison,  to  be  by  him  kept  in  safe  custody  in  execution 
of  this  judgment."  A  rule  niM  for  arresting  the  judg- 
ment was  obtained  in  Easter  Term,  1847,  and  waa 
discharged  at  the  Sittings  in  Banc  after  the  following 
Trinity  Term.  (See  11  Jor.  908).  A  writ  of  error 
was  sabsequently  brought,  and  the  follovring  errors 
wen  aarigned ;— First,  that  it  does  not  appear  ttiat 
the  aud  John  Fidicr  MiUer,  before  whom  Uie 
oaUi  waa  taken,  aa  in  the  eixth  count  mentioned,  had 
any  authority  to  administer  the  sud  oath  to  the  uid 
Richard  Dunn,  and  that,  by  the  law  of  the  land,  lie 
had  no  such  authority ;  and  that,  as  it  appears  by  the 
said  sixth  count  that  the  said  oath  was  ti^en  in  the 
said  Court  of  Bankruptcy  which  was  then  held,  the 
said  oath  should  have  oeen  administered  by  the  said 
Court,  and  not  by  the  Registrar  thereof.  Secondly, 
that  the  said  aixtn  count  wants  certainty,  inasmuch 
as  it  does  not  appear  whether  the  Court  of  Bankruptcy 
in  which  the  said  oath  was  taken  waa  the  Court  of 
Review  or  a  subdivinon  court  of  bankruptcy,  or  before 
whom  such  court  was  held.  Thirdly,  that  neither  the 
said  Court  of  Bankruptcy,  nor  the  said  Re^atrar,  had 
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aiith<Hit7  to  adminiater  the  said  oath  to  tin  miA  Biekand 
Dunn,  inastmich  u  it  does  not  appear  tiiat  iha  tM 
affidavit  was  made  in  any  matter  of  bankrapte^. 
mUiljr,  thai  it  does  not  appear  in  or  by  the  Mtd  dxth 
cannt,  that  any  of  the  matters^  theiein  alleged  to  have 
been  nlaely  Bworn,  were  or  could  be  matenal  to  any 
judicial  or  lend  proceeding.  Sixthly,  that  it  do«8  not 
appear  in  and  by  Uie  said  sixth  count,  that  the  eaid  An- 
gela Geoigina  Bnrdeti  Coutte  could  have  been  made  a 
bankrupt  upon  the  affidavit  therein  stated  and  referred 
to,  ioasmaan  as  no  debt  is  sworn  to  or  stated  in  the  said 
affidavit  to  have  been  dne  from  the  said  Angela  Georgina 
Bnrdett  Contts.  Serenthly,  that  the  said  ^th  count 
wants  certainty.  In  net  settins  forth  the  names  of  the 
persona  on  wfaom,  or  on  whose  bank,  the  said  bill  ttwrein 
mentioned  waa  drawn,  the  said  persons  beuig  merely 
described  therein  as  Messrs.  Contis  &  Co.  Eighthly, 
that  the  said  CUef  JusUce  had  no  anthorit^  in  law  to 
adjudge  or  order  the  said  ^ebard  Dunn  to  give  secnrity 
to  keep  the  peace.  Ninthly,  that  the  said  Chief  Ju»- 
tiee  bad  no  authority  in  law  to  adjudge  or  order  the 
said  Richard  Dunn  to  be  imprisoned  nntil  such  security 
was  given.  Tenthly,  that  the  said  jad^mt  is  inde- 
£aite  and  uncertain,  and  manifestly  unjust,  inasmuch 
as,  althoBgh  the  said  Riohard  Dunn  is  ordered  and  ad- 
judged to  give  secnrity  to  keep  the  patce  for  two  years 
only  after  the  expiration  of  the  said  impriaenment  for 
eignteen  months  as  therein  mentioned,  yet,  if  he  dote 
not  give  such  secnrity,  he  is  ordered  and  adjudged  to 
be  intprisened  for  an  indefinite  and  unlimited  time. 
Eleventhly,  that  the  said  indictaient  upon  whieh  the 
dad  judgmoit  ms  so  given  by  iko  sud  Chief  Jastiee 
was  not  a  rsewd  of  the  Covrt  of  Qneen's  Bench,  but  a 
record  of  the  Central  Criminal  Court.  Twelfthly,  that 
the  judgment  of  the  siad  Chief  Justice  has  not  the  force 
aad  effiset.of  a  judgment  of  the  Court  of  Queen's  Bench, 
or  aoj  forea  or  eflFect,  inasnmeh  as  the  said  Court  did, 
within  six  da;^  after  the  commencement  of  the  term 
ensniiir  the  said  trial,  grant  a  rule  to  shew  cause  why 
the  said  Judgment  should  not  be  ameuded.  Joinder  in 
error.  The  case  was  ai^ed  in  last  TriniU-  Vacation, 
June  24th,  before  Parke,  B^  Alderson,  B.,  C<^tman,  J., 
Uaale,  J.,  Rolfe,  B.,  Cresswell,  J.,and  Piatt,  B^  by 

The  plaintiff  in  errw,  (the  defendant  below),  in  per- 
soB. — The  first,  second,  third,  and  fifth  grounds  of  error 
inrfolve  nearly  the  same  question.  Tiuat  was  no  power 
in  the  Registrar  of  tba  Court  of  Bai^cruptoy  to  take 
this  affidavit.  The  2nd  sectian  of  stat  ft  &  6  Viet, 
c  **for  Oie  amendment  of  the  law  of  baukruptey ," 
repeals  all  statutes  iiic<mBstent  or  at  varianoe  with  the 
proTisions  of  that  act ;  and,  thoefore,  the  proviricHis  of 
seat.  8  of  stat.  1  &  2  Viet.  e.  110,  are  no  longer  in  force, 
by  reason  of  the  provisions  in  seets.  U  to  13  of  stat.  6 
&  9  Vict.  c.  122.  lAkUrton,  B.~There  is  no  formal 
repeal  of  the  former  statute  by  the  latter:  they  are  not 
at  Tarianee  or  oppeeed  to  each  other,  though  tat  one  is 
more  stringent  or  more  effective  than  the  other.  They 
may  well  stand  together,  the  stat.  1  &  2  Vict.  c.  110, 
by  sect.  8,  mining  the  not  p^ing  the  debt  within 
twenty-one  days  imer  service  of  the  affidavit  an  act  of 
bankruptey :  and  thastat  fi  &  6  Vict.  e.  122^  making  the 
net  paying  the  demand  witiiin  fimrteen  days  after  service 
of  tae  snmmMH  aa  act  of  bankruptey.  Parke^  B. — 
"Wbete  two  statutes  obb  stand  together,  they  may  do 
BO :  these  two  statutes  prescribe  two  meUieda  by  which 
a  debtor  may  he  made  a  bankrupt.^  The  112thaaetioB, 
which  directs  before  whom  affidavits  are  to  be  sworn, 
does  not  mention  the  B^istrar.  By  sect.  67  of  stat.  fi 
&  6  Vict.  c.  122,  he  has  power  to  take  affidavite  in 
matters  of  bankruptcy ;  but  the  affidavit  on  which  the 
indictment  is  founded  was  made  under  sect.  8  of  stat.  1  & 
2  Vict.  c.  110,  which  is  almost  the  same  as  an  affidavit 
to  hold  a  party  to  bail.  Sect.  11  or  stat.  fi  &  6  Viet, 
c.  J22,  directo  the  affidavit  under  that  statute  to  be  in 
the  fyrm  specified  in  Schedule  A.  No.  1,  and  requires  a 


petwHMl  damaad  in  wiitiag-;  aidtiMiffidarit  beiH 
in  ssot.  19,  "  an  affidavit  of  debt.**  If  the  sOdnift 
qnesUMi  was  not  swenmnder  stst.  l&SViet.c]]|{ 
waa  not  swm  snder  any  atatote^  and  no  fiat  is  ban 
ruptcy  could  i«ne  upon  H.  The  count  ought  toh 
allied  that  the  affioavit  was  made  itefon  the  Cm 
because  it  states  tb^  the  Court  of  Bankruptcy 
nutered  the  oath.  A  varianoe  between  the  jndgiil 
roll  and  the  Nisi  Prins  roll  is  fatal  where  the  fomic! 
to  be  given  in  evidence.  (Asc  v.  Edmt,  1  Esp.  9 
There  are  seveaal  Coorte  of  Bonkmptcy  by  staL  fi  i 
Vict.  c.  122,  and  the  count  does  net  aver  befoR  v]l 
of  them  the  affidavit  was  made.  **If  thematte-nfi 
red  to  by  the  averment  be  material,  aad  ifecta  t 
chai^  in  such  a  maaner  that  the  omisnon  «f  it  win 
alter  the  duxaetor  of  the  pmnry  assif^ncd,  eitbermi 
d^Tse  in  wludi  it  is  dialed  to  be  injuriouitor  inl 
dcwree  of  the  guilt,  the  Court  will  hold  it  Dnutl 
stnotly  prosed  as  it  is  ohanrad,  and  the  fiulaie  of  M 
or  disproval  of  it  would  be  fatol."  (S  Bum's  Jut,  I 
Bere  &  Chitty,  "  Pwiury,"  p.  513,  citing  Bt*  T.i6n 
3  Cov^.  672,  682;  TmMm  v.  GUmmt,  1  CbiLMI 
5W«rdr.£/w,2  Stark.  510;  Btmv.Bw^,i^ 
A.  314).  iPte«,B.— /2«FT.  ZWm(5T.R.3I1)i 
Rex  V.  Croatia  (7  T.  R.  315)  are  tiie  leadiof  m 
Ai^rmm^  B.— The  avermento  mart  be  material  br 
ference,  or  they  most  be  avensd  to  be  material.  H 
the  affidavit  is  matwial,  as  tending-  towards  nukiiig  I 
party  a  bwkrupt.]  Seventhly,  the  iBdjotmeotdstsj 
describe  the  bank  with  suffioirat  ocztain^,  on  aceoan 
the  omission  of  the  Christiao  name.  (  BaU  v.  ConU 
Mee.&  W.345;  Jbpf(imm»'t,BlamAe,\^lkvt.h\ 
154 ;  £«st  V.  WM>,  10  Jnr.  960).  Xhewgtoh,  ain^ 
and  t«th  gronnds  of  error  apply  to  the  ssrtHwe.  H 
Coart  of  Quera^s  Bench  had  bo  power  to  oH<r 
prisonment  until  suietiesof  the  peace  were  fonn*  [° 
referred  to  stat.  2  Geo.  2,  e.  26,  madeperpetoalby  M 
9  Geo.  2, 0.18,  and  53  Geo.  3,0.102.1  Tbe»tri.3G« 
4,  c.  114,  was  the  first  statute  whicli  empowered  tb 
Cosrt  to  pass  sesftenOB  of  hard  labour  in  case  of  peijni: 
[He  ctted  2  Hawk.  P.  a,  by  Leach,  b.  1,  c;  6^  «■  « 
W  V.  mUi,  (8  D.  &  R.  173).]  In  ffCmna  y-  ^ 
hi  Ci.& Fin.  160,214;  9  Jar.  2^  63),  I«nlCiM*fl 
doubted  whether  a  node  of  reqnhring  ssrrtio,  nna 
might  lead  to  perpetual  impiisonmeD^  *■< 
[Aldertony  B.— The  difficuUy  ui  {yOmMtPt  t**^ 
that  the  time  of  the  eommenoemont  of  the 
ment  wm  indefinite.  Pm*$,  B^In  this  case  no  ni 
ther  soreties  ate  required  to  he  given  if  yw 
prison  for  two  yeaie  after  the  eatpiratioo  of  eigtiM 
months.  The  argument  in  O'QmiHlP*  mm  wai,  uu 
the  period  for  vrtiidi  soretiee  were  rsqaired  ongot  " 
have  been  measured  from  the  commenosiMnt  arv 
termination  of  the  imfmsonmeat.  AH  ^^J^'K^^ 
corred  in  opinion  that  the  sentence  was  good,  tftwj 
indefinite.  ^iaer»s«,B.— As  soon  asit  becoHWi»W 
sible  to  give  raretiM,  you  would  be  entitled  to 
chaived.  Pa 
the  defendant 
ing  the 

Curwood',b.2,c.4S,s.lO,1    „ 

error,  by8eot.9ofstat.llGeov4&l  WiU. ^j^-J^ 
judgmrat  pronounced  at  Ni^  Prins  shall  be  of 
force  and  effect  as  a  judgment  of  the  Court,  vBimm 
Court  shafl,  wttMnsix  days  after  the  cooimeDC^ 
of  the  ensuiug  term,  grant  a  mle  to  shew  osow  wuy 
new  trial  should  not  be  had,  or  the  jodgment  "J"^ 
In  this  case  the  Court  of  Qjieen's  Bench  grwUfl  "^l 


in  tniB  case  tne  uourt  oi  Hueen  s  iwnwi  k'-""-  ,  ^ 
for  arresting  the  judgment.  iParii,^-~On  "i»i^ 
the  Court  might,  under  the  statute,  have  ^"™p^ 
judgment,  but  they  refused  to  amend  it.  wra .  ^ 
man's  judgment  remains  on  the  pofltea  as  P*'V -w-i 
record.!  The  gnartmg  of  the  rule  to  shew  jjj 
the  jodgment  rfiould  not  be  amwided  a, 
judpnsttt.  iParie,  B.— The  rok  is  m>  K  * 
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ween  tab  noBstiee^  tlM  rale  -vbImb  it  ia 
«n«U  «  by  eatiawi:  we  Iuts  no  mesas  of  know- 
m^Ott  tbtn  WM  viefa  «  rale.   It  w  too  Iste  to  noM 
ttitecluual  pcHnt.  You  Iwre  anigBed  eimM*,  witheat 
WndiBuniitkm  of  ennra:  if  yon  were  diseatiafied 
*l*?"yp*  «f  the  record,  you  should  hare 

Sii  irii^tUuB  cf  emm,  and  ttiM  ym  must  have 
knkf«aeertii>Bri.] 

*  PJlo^,  contra.— [Parfe  B.— We  are  agreed 
MnniiM  weight  in  any  of  me  objecti<ma  except 
-«ft,iBitlwK  ire-fint,  whether  the  8th  eeetion  of 
«*.l&irwLe.  ll»,iB  lepeaied  by  stat.  5  &  6  Viet. 
•IB;  Mnffif ,  whc^er  the  Registrar  had  any  power 
JJ|hiAe  mnit;  ^rirdly,  whether  at  eonimon  Uw 
tt  Siri  Priw  ean  add  to  the  sentence  the 


1 


is  to  have  the  foree  and  effect  of  a  ludgnieat  of  the 
Onrt:  therefore,  the  queation  is,  whetaer  a  eonrt  of  re- 
oord  eanjMUB  tbiB  eentence.  In  Avt.  Hmtmtd  WkiUy 
(90  St.  Tr.  1316),  whioh  was  an  indielment  for  libel, 
part  of  the  sentenee  waa,  that  the  dafondants  sboou 
give  security  for  their  good  bdiaviour  for  five  yean,  and 
that  tbey  ahould  be  kept  in  prison  nntit  they  should  have 
given  such  seenrity.  (Pp.  1321, 1322).  TbejudfMsof 
every  mpetior  eoiut  are  Iceepeta  of  m  peace. 
mlly  J^Conaemitan  of  tiw  pews  have  sndi  power, 
bnt,  periM^ts,  not  in  the  way  of  punishment.  Itm^he, 
that  u  tin  ooart  ar  judge  sses  that  whieh  is  eonduvre 
evideooe  of  danger  of  a  breach  of  the  pease,  he  miQr 
require  the  party  to  enter  into  saretiee,  though  not  as 
—  -   part  of  the  punisfanMrt.   That  eonsidsration  m- 
_         ^  the  dtfesdsnt  shall  give  euretiee  for  the  j  lieve  you  mnn  any  difienlty  as  to  the  authorities, 
Thlrtto  pemt  esn  be  settled  by  reforring  to  which  say,  that  the  punishment  is  fine  and  imprisoa- 
gjW.Bwtsrfinile,  (80  St.  Tr.  181g).1   Fhvt,  the  !  ment;  and  it  may  support  the  jw^ent.]   In  every 
ABtaert^fcrnt^aee  at  common  law.  His  im-  case  of  misdemeanour,  the  Court  hM  power  to  order  a 
"M»  the  8th  section  of  stat.  1  &  2  Vict,  j  psrty  to  find  sureties  of  the  pcaoe  as  part  (rf  the  sen- 
^pi^iiMdid  hy  itst.  5  &  6  Vict,  c  122,  or  not.  j  tenoe.   At  common  law  the  indictment  allegee  the  sf- 
^■i^  El— Htv  dots  it  appear  that  the  affidavit  was  >  fuws  to  be  against  the  peace.   [PtoK,  B. — All  crunes 
B^Bj  itat.    ft  6  Vict.  c.  122,  only  I  are  alleged  to  be  against  the  peace.   MmtU^  J^Tke 

£<Mr«Mtnt  ■  n^nncl,  and  it  mnt  be  in  the  form  |  peonlianty  of  peijnry  is,  that  it  is  not  witUn  the  coia- 
BthisMik;  it  not  be  an  affidavit  contain-  i  mimon  of  jnsUces  of  the  peaccl   [He  cited  HaaMkia 
the  >iUiii  then  atated.l   If  a  penon  goes  <  r.  6<rvM,  3  Q.  B.  Bep.  987;  7  Jar.  36:  Bm  v.  CimmiL 
tte  CNrt  tf  Bnknptoy  and  maksa  •  lUae  aft.  1 B.  &  B.  548,       fi74 ;  IFstter  t.  iZas^  WUn.  328 ;  and 
■■■i  ■"■     iiilofi  Dot  contain  aU  the  partienlan  Lord  €horye  Gordon,  22  St.  Tr.  175,  235,  SSBL^ 

^aibtbesUeKwl  debtor  a  bankrupt,  he  is  lAldermm,  B^In  Aar  v.  Hmrt  and  fTMe,  (30  St.  Tr, 
^?"Ti?>  [/Wi»,B. — The  argument  on  1 1S2S,  1343),  the  Uonae  of  Lords  dended,upMithe(ipim- 
^         .  "."rj^  ^     cnnot  treat  the  affidavit  as  I  ion  of  all  the  jn(%es,  that  saretias  for  a  rsasooaUe  ttme 
»J"™''^fi  &  6  Viet.  c.  3  22,  unless  some  step  .  for  the  good  behaviour  of  a  person  convicted  of  a  libel 
jy^^  party  1  bankrupt  could  be  taken  might  be  legally  required  as  part  or  the  sentence  of  the 
""^B^^ntwooldhave  been  inoperative  under  |  Court  of  Kmg's  Bendi.   Sureties  of  the  peace  are  not 
Jp^i.  ^^i*  "rfGeient  that  the  defendant  has  required  with  reforence  to  a  past  breach  of  the  peace; 
AwelTia  a  Bitter  before  an  officer  competent  to  '  snd,  therefore,  there  does  not  appear  any  reason  why  it 
^H^tuoatb,  lad  ia  a  matter  material  to  tl)e  j  should  be  confined  to  erimea  strictly  afnainst  the  breach 
'  Sij^tn  affidavit  to  hold  to  bail  I  of  the  peace.]  lu  8Barn'sJust^,p.891,ed.  by  D'Oyley 

was  discharged  upon  filing  ,  &  Williams,  «*Sarety  for  good  Behavkmr,"  ths  ennme- 
M,  woald  not  the  creditor  be  n^Ue  to  an  in-  ration,  by  Dahon,  of  the  instances  In  vriuch  justiees  of 
r^T^.-f^H"!^  The  provMons  in  the  two  sta-  '  the  peace  m^  reqnivs  sunHes  of  the  peace,  is  givan, 
rSkif  L  kl^'^*'^  5fr6Tiet.  C122,  an  and  among  then  is  the  following,  (p.892j:— "Sucfcaa 
J™—*'  ''Sdsvit  would  be  material  within  cha^  anoUier  before  a  justice  with  foiony,  riot,  sr 
""J^W.  Provinon  is  made  for  a  com-  fiwcible  entry,  and  yet  will  not  prosecute  or  give  evi- 
BST  .  ??  .""fagptcy  in  two  diflmnt  ways,  dence."  And  it  is  added, '<  In  guisral,  whatsosever  act 
(■Wt^'-tiinrMrfa  11   io  t  tu  o   or  thing  Is  of  itsslf  misbehaTiour^  is  csuse  Bufficicnt  to 

"      "   And  in  p. 

  ,    _  _    _   others  of  the 

7A  aB0t.9;  and  under  that  section  the  above  said  instances  were  established  upon  matters 

originally  detormiaed  in  the  Court  of  King's  Bench; 
and  Mr.  Crompton  himself  refsn  to  the  authority  and 
practice  of  that  Court  in  several  instances.  (Cronui. 
120).  But  it  doth  by  no  means  follow,  from  what  the 
ofT'  ^  Iprtting  ^  small  debts,  justices  of  the  Court  of  King's  Bench  may  do,  that  the 

'T^'^tkBY'uiL  c.  IS,  was  necessary,  justices  of  the  peace  may  do  the  like;  for  tbrir  aa- 
^**"  of  hecomiag  a  hanknpt,  by  lying  in  thority  is  drcnmscribed  and  limited  by  their  cemmis* 
*^tmr^imMt.itmAm^mmA  U  —  sioo  aud  thc  statutc  Uw.**   [^UsrsoiijB^In  old  time 

it  was  pcurt  of  the  sentence  in  petty  laneny.  Ovmo^ 
J. — Pwsons  convicted  of  misdnneanonr  nay  be  die* 
charged  on  entering  mto  their  own  reeognisanees  to  ap- 
pear and  receive  sentence,  and  in  the  meantime  be  of 
good  behaviour.  Plaa,  B. — That  is,  a  term  to  which 
the  party  agrees  for  the  sake  of  having  bis  liberty.]  It 
would  not  appear  on  record  to  be  with  the  consent  of 
the  defendant ;  and  the  defendant  may  be  compellRd  to 
give  sureties  for  the  peace;  there  is  only  one  form. 

The  plaintiff  in  error,  in  reply. — Surety  to  keep  the 
peace  is  applicable  only  to  an  omnee  in  which  a  breaeb 
of  the  peace  has  occurtvd  oris  Ukely  to  oocm*.  [Heinted 
Dalt.,  c.  75.]  [JifytUej  J.~SaTety  fi>r  mod  bcfaaviov 
indodes  sorety  to  keep  the  penee.  Aldtrtui,  B. — A 
brsaeh  of  the  peaoe  is  only  one  mstaaoe  of  ill  behaviov. 
Pmrke,  B. — Dr.  Burn  states,  as  a  deduction  from  the 
authorities,  (p.  824),—**  There  is  a  great  difforaoee  he- 
twesB  what  the  juatiaasinesflrim  nay  doafterftcoAf 


fpwemay  eemmit  an  act  of  bankruptcy  '  Mnd  such  an  offender  to  good  bwavionr; 
'  The  13th  sectico  is  to  be  resd  i  H»4  it  is  aud,  "  It  is  to  be  observed,  that 


^^^^  jj,  o;  mua  anmrxan  section  ine 

^^TA^jJ^  *  P«t**>«"*ng  creditor  must  be 
^J^JJJ'*'^  petitioning  creditor,  under  sect, 

OliMdL 


M«*i«asifitor whom  the  party  iias delayed. 
^^'"iM  mtention  of  Uie  Legislature  was  to 
^»"J^  ""edT  for  settinff  hi  small  debta. 


5TT??«J-J>«»  dsyi^  hadeeassd.  In  consequence 
■■"ttiissf  Bmst  on  mesne  proeees.  I  see  no 
-fc-  f-*  ""WW  the  two  statutes.]  Secondly, 
"Wfcft  fcand  tbst  the  officer  had  lawful  and 
™5"MthoriQf  tosdminister  theoath.  TParie, 
J**;pnioo  could  by  law  admtntstw  the  oath, 
ry?"  tliat  that  penon  had  authority  fc 
•^•liertsliite  must  be  looked  at  to  see  if  thi 


^'••"tM^d  m  it.  By  sect.  67  of  stat.  5  ft  6 
^t.  in,  "Mil  sffidavits  to  be  made  or  used  In 


^ ,  f»nkniptcy,  cr  noder  or  bv  virtue  «rf  any 
^  Mkiny  to  bankrunt^  or  of  tikis  act,  may  be 

£*A*thsCoqrtrfBi»ww  oranyiW 

■JJ*  Court  cfBaokraptey."  The  onlv  qnesaon 
I  ft  2  Tkt.  e.  1 10,  lelatas  to  bankrapta. 
^ A-Thereean  he  ao  donht  it  lebtes  to  bank- 
'  profUea  for  naiciiw  petsoBs  bankrupts.] 
».»to  ths  santeKK.  By  atat.  11  Geo.  4 
***c?%s.8^ita  -   


fMMMMoed  at  IM  Piiu 
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viction  by  a  jury  for  an  offence  committed,  and  what  a 
single  jostice  oat  of  ses«ona  may  do  before  an  offence  is 
committed,  and  to  prerent  the  same  from  being  com- 
mitted ;  or  what  a  aingle  justice  may  do,  apon  a  sum- 
mary eoDTicUon  before  hun,  for  an  tmence,  as  directed 
by  some  apedal  act  of  Parliammt."'] 

Parkb,  B.— We  an  not  all  agreed  upon  one  point, 
viz.  whether  it  was  competent  for  Lord  Denman,  at 
Nisi  Frin^  to  pass  sentence  tliat  the  defendant  should 
find  sureties  of  the  peace;  though  there  is  no  doubt 
that  it  was  competent  for  Lord  Denman  to  pass  the 
same  judgment  which  the  Court  of  Queen's  Bench 
could  pass.  Also,  there  is  no  doubt  that  the  time  was 
proper;  and  we  hare  nothing  to  do  with  the  discretion 
exercised  by  the  judge  in  pasang  sentence. 

With  resDect  to  the  other  qnesUon^  we  are  all  agreed 
that  the  juagment  is  right. 

We  are  clearly  of  opinion  that  stat.  I  &  2  Vict.  c.  1 10, 
is  not  repealed  by  stat.  6  &  6  Vict  e.  122.  The  stat. 
1  &  2  Vict.  c.  110,  gives  to  large  creditors  the  power  of 
making  their  debtor  a  bankrupt,  if  he  does  not  within 
twenty-one  days  <»mply  with  the  provisions  of  the  8th 
section.  Under  the  stat  0  &  6  Vict.  c.  122,  creditors 
to  the  amount  of  0/.  have  a  chance  of  making  tbeir 
debtor  commit  an  act  of  bankruptcy,  and  their  debtor 
has  a  different  time  allowed,  viz.  fourteen  days,  though 
creditors  to  a  large  amount  may  proceed  under  this  act. 
The  stat.  1  &  2  Vict.  c.  110,  tnerefore,  remained  in 
force  after  the  time  of  the  passing  of  stat.  S  &  6  Vict, 
c.  122;  and  there  Is  an  end  to  any  qoestion  of  the  ma- 
teriality of  the  averment  on  the  record,  because  it  is 
material  with  reference  to  stat.  1  &  2  Vict,  c.  110. 

The  next  qaeation  is^  whether  it  safficientiy  appears 
that  the  affidavit  was  as  to  a  material  matter;  and,  the 
stat.  1  &  2  l^ct.  c.  IIC^  bung  in  force,  it  is  quite  clear 
ihat  It  was  so,  because  it  mignt  have  the  effect  of  male- 
ingMiss  Burdett  Coutfs  a  Ijankrupt. 

The  only  remaining  question  is,  whether  the  Regis- 
trar had  competent  authority  to  administer  the  oath. 
The  jniy  found  that  he  had,  and  that  he  took  the  affi- 
davit as  K^istrar.  By  the  67th  section  of  stat.  S  &  6 
Vict.  c.  122,  he  has  authority  to  take  affidavits  in  all 
matters  of  bankruptcy,  and  under  any  statute  relating 
to  bankrupts.  It  cannot  be  snpp<Med  that  the  L^|;isla- 
tnre  meant  that  he  diould  have  power  in  cases  under 
stat.  6  &  6  Vict.  c.  122,  and  not  in  the  case  of  the  l^i^f 
class  of  creditors,  under  stat.  1  &  2  Vict.  c.  110.  The 
affidavit  made  under  sect.  8  of  stat.  1  &  2  Vict.  c.  110, 
must  be  considered  as  a  matter  relating  to  bankrupts. 

As  to  the  objection  founded  apoa  the  rule  for  arrest- 
ing the  judgment,  the  question  now  is  only  whether 
there  is  error  on  the  record,  or  on  the  doenments  an- 
nexed to  it.  The  rule  has  not  been  brought  before  us ; 
And,  therefore,  the  plaintiff  in  error  is  too  late  to  take 
tills  objecUon,  if  there  is  anything  in  it. 

We  reserve  our  judgment  upon  the  first  point. 

Our.  adv.  vuU. 

Parks,  B.,  now  delivered  the  further  judgment  of  the 
Court. — In  this  case  several  objections  were  taken  to  the 
judgment  of  the  Court  of  Queen's  Bench,  and  all  of 
them  were  disposed  of  at  the  time,  except  one,  upon 
which  part  of  tue  Court  entertained  some  little  doubt. 

The  question  was,  whether,  upon  a  convictim  for 
peijuTy,_  it  was  oompetent  for  tAe  Court  of  Queen's 
Bench,  io  addition  to  the  sentence  of  imprisonment,  to 
order  that  the  defendant  should  find  security  for  his 
f^ood  behaviour,  and  to  keep  the  peace  for  a  certain  time, 
and  to  tw  imprisoned  until  such  security  should  he  given. 
I  believe  no  doubt  would  have  been  entertained,  if  we 
had  had  access  to  the  journals  of  the  House  of  Lords  in 
the  case  of  Bez  v.  Hart  and  WAite^  in  which  that  point 
was  decided.  It  appears,  on  referring  to  the  journals, 
18th  May,  1809,  vol.  47,  p.  271,  that  the  judges  delivered 
their  unanimous  opinion,  in  answer  to  a  question  put 
to  them  by  the  House  of  Lords,  that,  in  all  cases  of  mis- 


demeanour punishable  b^  imprisonment,  it  wu  com] 
tent  for  the  Court  to  give  that  order.  Tbcr^i 
judgment  of  the  Court  of  ^leei^s  Beneh  mMt  h  i 
firmied.— i/tK^TMSiil  affirmadL. 

COURT  OF  EXCHEQUER. 
SITTINGS  IN  BANC  AFTER  HILARY  TERM. 
NuHN  e.  LoMER. — F4>.  16. 
JTojfK-jtoei  BwakiM  Ompany—1  Geo.  4,  c.«, 

Scirt  Faeiat — Plea  «n  Abatement, 
It  it  no  PUa  to  a  Dedanttion  m  Scire  Faeiu  tfoMt 
Member  of  a  Jomt-tiock  Banting  Ooa^^,m»Jm 
Mfftf  obtained  agwut  tk«  imMo  r^iUnk(4m 
tho  Ompai^t  uiuhr  tke  7  Goo.  4»  «.  46,fiUt  «st< 
Writ     Scire  Faeiat  on  file  mmw  Jwismm  Wi 
tHodout^aiMttmoiker  MeiiAeri^thoikafeif. 
Declaration  In  scire  facias  agunst  the  ddesdol 
member  of  Uie  Isle  of  Wi^^t  Joint-Koc^  Bnh 
Company,  on  a  judgment  obtuned  against  Ik  jni 
registered  officer  of  the  company.  PIea,"the4fa* 

Erays  judgment  of  the  wnt  and  dedaratioii,taii 
e  saith  that  the  said  writ  was  issued  oat  of  Uk  « 
of  our  lady  the  Queen,  before  the  Barans  of  iwr  En 
quer  at  Westminster,  on  the  20th  April,  1848,  snji 
on  the  same  day  in  the  same  year  the  pUintiff  de 
to  sue  out  execution  on  the  judgment  m  the  wd ' 
and  declaration  mentioned  against  one  Thomu  C* 
who  at  the  time  of  the  issuing  of  the  said  wnt  « 
mentioned  and  of  the  writ  of  scire  fccias  heiwiitfui 
forth,  and  on  the  same  day  in  the  same  yetf,  n 
member  of  the  co-partnerriup  in  the  ssid  wn(  "d 
daration  mentioned  for  the  time  being,  on  the  « 
day  in  the  same  year,  and  then  was 
sameThwnas  Cooke  herrinafter  mentioned,  ami 
defendant  further  saitfa  that  thereupon  tiieph>Bt><t  < 
accordingly,  on  the  same  day  in  the  ausKj»,^V 
snance  of  such  election  so  by  him  made  « 
and  for  the  purpose  of  having  such  exeenbon  «  . 
aforesaid  issued  against  the  said  Thomss  Cooke  a  i 
being  such  member  of  the  same  co-psrtneniiipw 
same  time  being,  on  the  same  day  in  the  ■'"7^;J 
for  no  other  purpose  whatsoever,  proseeste  ana  e«w 
be  issued  out  of  the  court  of  our  fadv  the  ™ 
the  Barons  of  her  Exchequer  at  Westnun^r. 
writ  of  scire  facias  against  the  said  TboiMS  wow 
then  being  such  memher  of  the  said  eo-jM^t 
the  time  being  on  the  same  d^y  In  the  •«»• 
tiie  same  other  writ  of  seii«  fiwiasthen  wskcw*" 
issued  and  prosecuted  oat  of  the  court  of  oar  woy 
Queen,  before  the  Barons  of  her  EwMuo' .".rfT 
ster,  against  the  said  Thomas  Cooke  as  and  uwn» 
such  member  of  the  said  co-partnership  for  tne  i 
being,  on  the  same  day  in  the  same  year,  in 
following,  (setting  out  the  former  >cire  fsciujp 
Thomas  Cooke).   And  the  defendant  further  ««■ 
each  of  the  several  writs  of  scire  fiwias  h"""" 
mentioned  was  issued  on  the  said  20th  Apm.  " 
and  on  no  other  day ;  and  that  each  of  the      *  ^ 
writs  of  scire  facias  was  issued  at  the  "flL- 
same  day,  to  wit  at  twelve  o'dock  at  n*"" 
day  in  the  same  year,  and  not  at  ^^""l  n-ii 
same  day  in  the  same  year.'*  The  pies,  after  aiWS" 
return  of  non  eat  inventus  and  nulla  bona  w 
against  Thomas  Cooke,  proceeded  w»u8>-  J 
defendant  avers  that  the  said  Thomas  CooW  « 
living,  and  that  the  last-mentioned  writ 
ing  in  the  said  court  of  our  said  lady  the  «u«b. 
tiie  Barons  of  her  Exchequer  at  WeatmiMW, 
discontinued  or  annulled.''  Itthenaverreai^'^ 
of  the  plaintiff  in  this  action  and 
against  Thomas  Cooke,  and  of  the  po*»l'i*?fL«,, 
cases,  and  that  both  the  writs  of  ^.^T^ia 
prosecuted  by  tha  plaintiff  npononeana  wm^* 
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^ff0taifKai  inraqpeetof  oneuid  the  same  debt 
^igsiBdinlerat;  and  that  the  debt  damages  and 
^taat  m  the  writ  against  Thomaa  Cooke  and  Uiose  in 
^  didantkia  vtn  the  nme :  condndiD^  with  a  veri- 
ladfiatBdmj'cr  of  jodgment  of  the  wnt  and  deelar- 
riML  Tauiaplsa  the  plaintiff  demnrred  speciidly; 
■d^tk  cue  wu  aigaed  before  Parke,  Bolfe,  and  Piatt, 

Qwiftiattn  sopport  of  the  demnrrer. — This  case  de- 

eieatiMOHistnietion  ai  the  13th  section  <rf  the  7 
4, c^wbidi  enacts  that  "exeeation  upon  anpr 
jffifimi  m  uy  actioo  obtained  i^ji^nst  any  pnbhc 
'  livfertke fins' 


of  any  corpbntion  or  oo>part- 
jalbctti;riHMthslntshissB<rf  Dukiiw  under  the 
paanaetffii  act,  whether  as  i^iOiitiff  or  defend- 
■I^BSj WiMtd  agidiiBt  any  meniMr  or  members  for 
ttM*stiB|«f  aj  saeh  ctnporaUon  w  co-partner^ 
lU^}  al  hoK  anj  such  exeentioni^unst  any  mem- 
t^ar  MBtn  far  the  time  beiiy  of  any  sach  corpor- 
e»fntDeidup  ihall  be  ineffiwtnal  for  obtain- 
}fajaaA  tad  Mtisbetion  of  the  amount  of  such 
it  ihill  be  lawful  for  the  party  or  parties 
J  obtiiocd  judgment  agidnst  such  public 
lit  Ik  tints  being  to  issue  execution  against 
m,  V  UDDS  who  was  or  were  a  member  or 
dwk  enporatioD  or  co-partnership  at  the 
'i^tiMhsii  or  eoDtraetSi  orengwement  or 
lofeariidi  nch  jndgment  may  have  been 
nsimatsiedmtotorbecame  a  member 
iftriqr  6m  Mm  nch  contracts  or  engagements 
J^«antfij,«  Tu  a  member  at  the  time  of  the 
m^tt  enioed"  &c  And  the  question  is,  whe- 
■BisasMBhdM  tmed  under  this  statute  agunst 
MMMr  ti  I  j(ant-itoek  oompsar,  the  pendency  of  a 
viit  miulk  mother  member  sned  out  on  the 
Mnr  i«.  fltidiUe  in  tbstementl   The  proceeding 
^^MbcaiaBdcr  this  aection  is  a  statutory  not  a 
(nortion;  for  the  pluntiff  cannot  pro- 
'~isrtiQ  the  parties  liable,  but  must  ex- 
- -  —  diBM  before  he  can  proceed  against 
ffE_*rT""  12  Jar.  fi2l).    Fowler  r. 

•»fc#(21|io.&Gr.7lO;  3  Soott,  N.k,138)i8an 
tf  tfiat  ndi  a  plea ;  and  during  the  last  term, 
^^fnaUrr.Otpm,  this  Court  held  that 
.""**'*»  yiat  a  monber  of  a  joint-stock 
""tyyijuigmwit  reoorered  on  anothar  scire 
iVntMbermember  is  not  pleadable  in  bar*. 


T  lVpte,  B.  T.,  22ai  Jamurjr,  1848.— This 
u^'**^^*****  sgsiasttbe  defendant,  mem- 
^*~f^'^Eii^djMnt.»tock  Banking  Company,  od 
ifiiait  the  public  mirtered  officer  of 
tfjOt  fUaiS  as  pobHc  redirtered  oOcer  of 
-    •'J'ataBiterBank.   Flea,  that '« at  the  tluK 
y'PHpwt  wu  obCMBed  and  tttence  cmitiDiully  ep 
2J*^t*tk.a)d  nit  ofsdre  Adas  the  defendant  and 
•Mtalf'^''**        respectively  members  of  the 
l^*pjtafcp  in  die  declaration  mentioned,  and  jointly 
^ZZT^^  Imed  against  them  opon  the  said  jndg- 
^r***«ra  ml  intenat  thereby  reoorered  sad  hi  tba 
Sm^*'^^^  ■eoOoBsd;  sad  tbst  wUbt  Aede- 
w  A(      JiBSt  Aitdibon  were  to  respeetively 
^■ei  if  Ike  Mid  eo-pertnenhip,  and  so  jofaiUy  liable 
*B«ontioa  iMud  gainst  them  as  aforesaid  for  the 
^'"■Pnd  interest,  and  before  the  ismlng  of  the 
^^^len  bau  io  Oie  said  declaration  mentbiwd,  the 
yrfta  be  iwaed  out  of  the  eonrt  of  onr  lady  the 
Nbe  (he  BiroBi  of  her  Exdieqner  at  Westminiter,  a 
™*  skr  nit  doM  of  our  said  lady  the  Qoeen,  directed 
wife  of  London,  commanding  them  to  make  known 
"vafJiM  AJtcfaison  that  be  tboold  be  before  the  Bnroni 
of  OUT  mid  lady  the  Qoeen  on  a  certain  day 
lat-aentioaeJ  writ  named,  and  long  since  past,  to 
Sl^jf*  *  knew  of  anything  to  lay  for  himself  why  the 
nch  pablk  officer  as  in  the  said  lait-meo- 
""■f^BsMiMsd        not  to  have  Us  eieeatiim  against 
"■sil  Am  ^*tf"rr  %m  tba  said  damsgss  fte.  i  and 


In  Hmry  t.  GolAuVj  (16  Mse.  &  W.  4M;  10  Jnr. 
4S9),  also,  it  was  held  tnat  in  an  action  of  contract  the 
pendency  of  another  action  for  the  same  cause  against 
another  party  is  no  grouud  for  a  plea  in  abatement; 
and  the  Court  said  that  the  case  of  Xing  t.  Hoare^  (13 
Hee.  &  W.  494),  in  which  it  was  held  that  a  judgmsnt 
recovered  agunst  one  of  two  joint  debtors  without  sa- 
tisfaction was  a  bar  to  an  action  against  the  other  did 
not  apply,  as  there  the  plaintiff  was  going  on  to  judg- 
ment in  a  matter  which  had  alreifi^  passed  in  rem 
jadioatam. 

if.  HUL  contnu— Although  thb  ia  a  atatntoiy  exe- 
cution still  Uie  statoia  is  to  be  constmed  according  to 
the  mles  of  the  common  law.  The  common-law  rulea 
respecting  ucecotiona  are  therefore  to  be  followed  in 
pnM^edings  under  the  statute  so  far  as  they  are  not 
inconristent  witli  the  design  of  the  Le^atore ;  beudes 
which,  the  12th  section  enacts  that  the  judgment  against 
the  public  o£Bcer  is  to  have  the  same  efi^t  against  the 
co-piartnership  and  property  of  its  members  as  if  it  had 
been  recovered  agfunst  the  co-partnership.  On  such  a 
judgment  therefore  the  plaintiff  is  bound  to  issue  his 
scire  facias,  either  against  all  the  members  of  the  com- 

fiany  or  any  one  member  whom  he  may  select,  and 
be  naving  elected  to  sue  one  is  a  wiuver  of  his  claim 
against  the  rest.  Supposes  joint  judgment  against  three, 
and  an  elegit  sued  out  against  i£»  land  of  ona;  tha 
pluntiff  could  not  afterwards  issue  a  ea.  sa.  against 
another.  [Parte,  B. — Have  you  any  authority  for 
that  ?  PlaUf  B. — At  agtUnat  the  tame  dMior^  he  might  be 
taken  to  have  made  hia  election  by  suing  oat  the  elegit.} 
A  plaintiff  who  sues  a  public  officer  under  thb  statute 
has  great  advantages,  tor  the  merits  can  only  be  con- 
tested once,  the  judgment  against  the  pubuc  officer 
being  concluure  against  the  members  of  the  company, 
who  are  consequently  confined  to  disputing  the  uct  of 
their  memberuiip.  Now,  as  that  judgment  binds  the 
land  of  each  member  so  that  its  being  unsatisfied  consti- 
tutes an  objection  to  title,  he  has  a  right  to  call  on  the 

SlainUff  to  elect  at  once  whether  he  will  enforce  or  abaii- 
ou  his  claim  against  him.  On  the  same  principle  he 
ia  entitled  to  know  what  steps  have  bean  taken  against 
other  members  equally  liable  with  himself;  but  whera 
concurrent  writs  of  scire  £acias  are  allowed,  he  could 
only  compel  the  sheriff  to  return  the  oue  issued  against 
himself.  With  respect  to  the  cases  which  have  been 
cited ;  ATtn^  v.  Hoare  and  Henry  v.  CMdntgf  are  inapuli- 
cable,  for  they  only  shew  that  a  contract  which  naa 
passed  in  rem  judicatam  can  no  longer  be  sued  on  as 
a  contract,  whereas  the  plea  in  this  case  is  founded  on 
what  was  matter  of  record  in  the  first  instance.  In 
Burmetter  v.  Cn^aton  the  plaintiff  had  obtiuned  judg- 
ment, which  amounts  only  to  affirminjg;  that  the  party 
sued  is  a  shareholder  and  the  plaintiu  entitled  to  exe- 
cution. In  Eidaile  v.  Lmnd  (12  Hee.  &  W.  607  ;  8 
Jur.  109)  the  present  point  arose ;  but  the  court  refused 
to  decide  it,  as  the  oefendant  bad  set  forth  the  pen- 
dency of  dx  writs  instead  of  relying  on  one. 

■odi  proceedings  were  therenpou  bed  ttiat  afterwards,  to  wit, 
on  the  3rd  day  of  Jnne,  1848,  by  the  consideration  and  judg- 
ment of  the  lame  Court,  it  was  considered  that  the  plaintiff,  as 
■uch  public  officer  ttc.,  should  have  execution  against  him  tlie 
•aid  Jamea  Aitchison  of  the  said  damages  &c,  tc^ether  with  his 
costs  and  chafes  by  him  about  his  suit  in  that  behalf  expended; 
as  by  the  record  and  proceediivs  thereof  stilt  remaining  in  tha 
said  court  more  Ailly  and  at  large  appean,  which  said  last- 
mentioned  judgment  atiU  remaina  in  full  force  and  effect  sod 
not  in  the  least  reversed  or  made  void.  And  this  the  defend- 
ant is  ready  to  verify  &c. ;  wherefore  he  prays  jodgnent  if  the 
pluntiff  ought  to  have  execution  against  him  as  above  prayed." 
To  this  piM  the  plaintiff  demurr^  and  the  esse  was  argued 
during  the  term,  on  the  22nd  Jannaiy,  hjp 

WiUut  for  the  plaintiff,  and 

Mianit^f  for  the  defandsnt ;  when 

Tu  CovBT  gave  judgment  for  the  ^dbitiff. 
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PuacB,  B. — Our  jndgmuit  niiufc  be  fat  the  ^aintiff. 
The  proeeediraf  ^veB  oy  tibit  itatate  »  diAnnt  bom 
the  remedj  wtiico.  the  pmnUff  would  h&re  had  agaiiut 
the  partiae  at  craomon  law.  The  staAute  say*  that 
ezcention  on  a  judgnmit  against  the  public  officer  of  a 
jrint'^toek  bankii^  compan  j  may  t>e  usued  araiast 
aay  member  or  memberB  for  the  time  being  m  the 
company  or  co-partaenhip."  These  words  do  not  mean 
that  the  plaintiff  is  merely  to  bare  the  altematire  of 
snine  one  or  all  of  those  members,  but  that  he  may  at 
his  dtBcretioD  proceed  against  any  one  or  more  of  them; 
tuod  we  so  held  the  other  day  in  the  case  which  has  been 
menUoned  of  BurmttUr  v.  Croptm,  1  therefore  think 
he  may  in  the  exennae  of  thiA  discretion  hare  eamear- 
nat  writ*  going  on  at  the  same  time.  When  tiie  debt 
is  paid  an  exotoentur  will  be  entered. 

Tlie  other  Barons  coaouning,  judgment  was  giren  trf 
ANjpsMlMtf  omtsi'* 

COURT  OF  ARCHES. 

GoBflAJf  V.  Taa  Bishop  of  Eutkr. — Jm.  31  and 
Feb.  17. 

C.  6.  was  pn$eatsd  to  a  Beti^lee;  atuly  entluBtA  No- 
vmttTy  1847,  thtfy  tmdered  hit  Pretmtationy  and  of- 
fend hima^f  for  Jmttitutioa.  The  Bishoft  of  the  Dio- 
oue  infonted  the  Clmity  by  Letter^  that  he  akouid 
SMSMM  him  befbn  /MfaMien,  attd  the  VJth  Dtem^ 
waamAteqymU^fftKtdijfthtBiahwaBthaDajffmwhitk 
ihe  Eaamnrntkm  Jnmld  btfpn.  The  CUrit  attmded  on 
Oat  Dt9i  bmt  mmdir  Protetl,  ths  Twmty-eight  Daya  al- 
lowed  ^  CamoH  95,  ^  fA*  Bi^op  to  inquire  into  the 
^ual^iet  and  Suffieten^  of  the  Clerks  having  expired. 
Afier  SxaminatioH  tk$  Clerk  wot  reeded,  bfr  reason  of 
Uneomndneea  of  Doctrine:— HMy  that  the  Cleri,  hav- 
inff,  though  under  Protett,  suhmiMed  to  the  Examinor- 
Iton,  and  no*  aeaiUd  himeelf  of  the  Ckimm  at  tie 
Bapiration  of  the  Twenty-eight  D<ym,  and  them  called 
upon  the  BiAop  to  them  Caute  tsAjr  he  did  mot  metitiite 
mm,  eonUd  mot  raim  Ike  Oifftetim  at  a  nAeeqmnt 
Time. 

This  was  a  proceeding  in  the  form  of  a  dnplexquerela*, 
instituted  by  the  Rer.  G.  C.  Gorham,  as  his  remedy 
against  the  Bishop  of  Exetn',  for  refunng  to  institute 
him  to  a  benefice  within  his  diooese.  The  monition^ 
adling  upon  the  bishop  to  shew  cause  &c.,  issued,  upon 
motion,  on  the  IffA  of  June,  1848.  The  return  to 
the  monition  was  made  on  betialf  of  the  Inshop,  in  an 
act  on  petition,  and  all^fed,  that  in  Aogfust,  1847,  Mr. 
Gorham  was  presMited  by  the  Crown  to  the  benefice, 
and  applied  to  the  bishop  for  institution,  who  there- 
npon  proceeded  to  examine  him  as  to  his  sufficiency  and 
fitness^  aa  of  right  entitled,  and  in  duty  bound  to  do ; 
and  it  appearing,  in  the  course  of  the  examination,  that 
Mr.  Gorham  was  of  unsound  doctrine  respecting  the 
effieacv  of  tlie  sacrament  of  baptism,  inasmuch  as  he 
held  tnat  spiritual  regeneration  is  not  ^ven  or  conferred 
in  that  holy  sacrament — in  particular,  that  infonts  are 
not  made  tn  erein  members  of  Christ  and  the  children 
of  Gad,  OMitwy  to  the  fdain  teadiing  of  ths-Chnzeh  of 
England,  in  her  articles  and  liturgy — the  bishop  re- 
fttsed  on  tiiat  aoeount  to  inetitnto  him  to  the  rtcarage. 
The  answer^  on  bdnlf  of  Bfr.  Gotham,  alU^,  that  he 
waa  a  Bachelor  of  Divinity  of  the  Umvemty  of  Cam- 
Inidg  >,  and  for  neariy  eighteen  years  a  fellow  of  Qneen's 
CoUa,e»  in  that  university ;  that  in  1811  he  was  nude 
a-deacou,  and  in  1812  ordained  a  print  of  the  Church 
of  Eashuid,  from  which  period  he  oad  officiated  in  six 
iavaml  diooesee^  and  had  narer  incurred  the  repr^ien- 
shm  ol  bis  diocesan:  that  in  1846  he  was  presented  by 
the  Crown  to  tha  rieacaga'Of  St.  Just,  wtuch  is  in  the 

*  The  only  precedent  which  coaU  be  fimad,  sod  npon  wbieh 
tte  monidon  wss  drawn  In  this  rssat  wsa  in  Lati%  aai  dtfMl 
some  tiaie  between  16tt  awl  IflZO. 


diooesa  of  EKetef^  aad  waa  iitiluUd  by  the  | 
bssbop  arithout  may  pnvioos  exan^aatisD:  that, 
cetving  hia  pnasntaticm  to  the  neaag*  eC  fiq 
Speke  on  tlie  2nd  NoT«nber,  1847,  be  «^ 
Bishop  of  Exeter  on  the  6tB,  for  institation,  i 
the  8tn  formariy  tendered  Ua  pnscsitatiai  ye\ 
at  the  bishop's  registry,  and  an  ^ipoiatinait  wa 
by  the  bishop  for  Mr.  Gorham  to  wait  upon  I 
the  12th,  subject  to  hia  ( Mr.  Gorfaam'i)  conn 
but  unaeoompaaied  by  any  allnsioB  to  mj  es 
tion:  that  two  forther  appucatioiu  for  institatin 
made  by  Mr.  Goriiam  on  the  9th  and  ]Oth,  i 
reply,  an  intimation  waa,  fisr  the  first  tim^  on* 
to  mm,  on  the  19th  Novembw,  that  it  wssthcM 
intention  to  aaunine  Um  prerionsly  to  inri 
him:  that  Mr,  Goriianinpeatodly  ni^  tbebi 
conunenee  hia  intended  examination  imiusfi* 
withontefieot:  that,  by  n  letter,  dated  the Ifith 
ber,  Uie  bishop  appointed  the  17th  to  veesive  U 
hun,  when  the  tmie  limited  by  the  niitn 
which  such  examination   eould  b«  made  (a 
twenty-eight  days)  had  expired :  that,  at  the  ti] 
painted,  Ur.Gorfaaan  presented  himsrif  before  Uw 
foe  examinatieD,   but  nerertheleas   under  \ 
and  the  examination  laated  far  e%ht  boon  ca 
17th,  for  about  eleven  honra  <hi  the  IBth,  fot  t 
hours  and  a  half  on  the  20th,  (the  19tb  beti^  Sand 
fm*  five  hours  on  the  21st,  and  fea  six  bentBoa 
22nd:  that  tha  exatuinntioiL,  being  than  aaqw 
upon  reraonstranee  from  Mr.  uoehaa,  wis  ranma 
the  8th  Much,  1848,  and  ooatinneden  ths  8t& 
10th,  on  whidi  d»  it  waa  declared  by  the  bi^k 
ended:  that,  in  additioai  to  the  henrasooccnpiedit 
reeidenoe  of  the  bishop  pertiona  <^  five  othar  dan, 
t»n>ning  between  the  39th  DBcanber  and  thi 
January,  wen  also  enplsTad  by  Mr.  ^^^^ 
lodging  at  Teranay,  m  anawMing  qosstionspnfMM 
him  by  the  bishop,  and  in  perunng  a  book  b;  wta 
they  were  aoeompanied :  tnat  tlie  bisfasp  waa 
right  entitled  to  examine  Mr.  Goibam,  it  tbt  tt 
when  Boeh  examination  b^aa-Hnose  tfaaa  twMt/-« 
days  baviug  elapsed  between  the  8th  ^^'^''■^^^^ 
he  tendered  his  presentation,  and  the  17tbl>aewei 
and  that,  altfao^  Mr.  G<»bam  ^ 
aminatioa,  he  did  so  under  pEotsstfOutaCnWMtlo* 
bishop,  reserving  to  himsalf'tha  tight  te  nnlwj  ^ 
objeotions  to  the  proceeding.   The  answrfwwf' 
nied  that  Mr,  Gorham  had  maintained  naaoondj 

trine  respecting  the  sAcacy  af  the  "aww""^^. , 
tism,  or  held  any  opiniona  thereon  at  va»»»  Witt 

pkin  teaching  of  the  Choitsh  of  Baghnw  in  «" 
articles  and  liturgy,  and  denied  that  be  heW  ^ 
infants  are  not  made  in  baptism  memben  of  t-hnn 
the  chUdren  of  God;  and  aUeged,  that  he  did  i 
maintain  any  views  whatsoever  contrsiy  to  1MB 
doctrine  of  the  Church  of  England,  as  dopjw* 
determiaed  in  her  articles,  familiarly  taogW  uinwi 
techiam,  and  devotionally  expressed  iaber  servioa;  a 
that  then  was  not  contuuedin  the 
be  £airly  inferred  tfaeiefnw,  any  jMtor  )f8>J^ 
for  the  refusal  of  the  bishap  to  Institate  W- 
In  rvply,  on  the  p«t  of  tba  Bbhep  of 
denied  that  Mr.  Gorham,  hasring  beeo  fo»J 
could  now  object  to  the  time  of  oommeatinR  w«f 
ammation;  and  alleged,  that  from  the  20t]>  Nojm" 

to  the  16th  December  ^e  bi«*»P'«®"*"(^7S 
attending  his  duty  aa  a  peer  of^Pariiament  ; 
by  reason  of  such  attendance,  and  of 
stances,  he  proceeded  to  the  examinatioD  witnui 
sonable  time  after  the  presentation  wan  ^^frtu,^ 
all  which  the  law  required,notwithstsndmg  >f" 

Addame,  for  the  Bishop  of  Exotei.-Xlw  tn»JVj 
of  this  oanon  waa,  in  the  ftmt  » 
praetiae  of  U^eps  in  those  dagu  of  del 
tion  to  banoiow,  in  oidcrto  oMuIb  tta» 
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,  ttd  of  odlitiog  hy  lapis;  nd,  •Mondlr,  to 
fmaiitm  from  obtumag  duplex  qnereUj  to 
Arpqndioetf  tke  hiahfy    But  the  canon  was  net 
kheeurtnedMif  it  pRKribad  b  peremptory  limit 
tna^-otbt  dftff  wr  examinktion  of  «  pramtee. 
IWluSH  ui'        by  God«lpbiD»  Repert^  c.  24; 
Abe,  Aimd'*  Cooba,  p.  8;  Watson,  Con^.  Inc., 
tSi  t^  A^U^  Fir.  290,  gare  the  bisht^  s  '^^teaaim- 
i|r«*'MnueBt"  tooe  for  tbe  exammatioB.  All 
IfeAtal^nittn  reiiBRed  to  the  tanpna  oompetens. 
H^HMMrtid^  nedbeet  prohibition  of  the  exs- 
I  iriMiadier  tTCD^-Mgfat  daya^  dot  any  decluaUon^ 
;  tf,M  ^  \ubm  examined  after  that  period,  tbe 
flliMbQD  dKntl  go  far  nothing:  it  was  impedi- 
IMM 'BTafitimm,  not  impedimeBtam  dirimens; 
.fll^kadtitsK,  the  nile  wu,  fieri  non  debet,  fao- 
tMikL  Si;f«R  a  sehioBatic,  or  hmtic,  or  even 
aifljiaid,  toe  Bot  examined  within  twmty-eight 
&|Vi^AtUih(^  be  eonpelled  to  institute  him? 
MM^MkiaifDite  as  nuKh  for  the  oonvaniuioe 
'     Mhb  afar  tbe  biahop.  He  bad  submitted  to 
iBitKB,iBd  could  not  now.  after  being  pro- 
«lt,tvB  round,  and  ny  the  bishop  baa  no 

•  ui  Mine  eide^The  very  heading  of 
'ft  the  reitraint  ef  double  qQBmda»" 
ttttiiw  lamed  alio  intuitu  from  the  pnr- 
eUiitna  BOW  need.   Tbe  canon  waefrajned 
■MnBiencea,"  which,  as  shewn  in  Lynd- 
Jihi,b.3,til.6,  GImb.,  did  not  i^ly  to  this 
MBJb^iMUig  that  tbe  twenty-eight  days  were 
MHtlt  (be  tnaiaaticni,  the  eanoB  being  a  mere 
■■■iiiTttite,  tbe  euminatiMi,  hsvii^  oem  ea- 
ilMtati^W|oodinUv.  There  had  been  no  laehee 
Mtti  put  if  ibe  IhAob,  who  had  net  esieeedad  ■ 
^MMMiiiM,"etHiAnt  wUh  hk  public  datiaa. 
JNH;  a  bcUf  of  Mr.  Oorhan^Them  was  a 
mmlAS^att  betmm  tbe  state  of  things,  as  re- 
■■■iiiuii,  trfwe  and  since  the  time<rfLynd- 
At  u6dm  of  the  church  had  heai  fraaiad, 
^S»^>he  nbsetflied  by  a  oUnk,  whose  eaoum- 
^fc^^  '^ft'Bt^  of  lew  importanee  than  fonoeriy. 
Wt^miii^d  the  bidcw  to  examine  a  presentee 
VMM    Lori  Coke,  (2  lost.  631 who  wid  it 
^  ^i^^  *B  eedesiastioal  jndge,  to  in- 
MilklttDw  m  a  penen  picacnted  to  a  liriiv, 
Mbitelm  if  not  idmeus;  and  e.  13,  ArticiUi 
yg.M^ftH  tbe  examinaticm  ef  such  peraons 
**»V*#jtwl  judge  only.    So  the  matter 
■Mfsiililiiianii^  leOS^wfaieh  redooed  the  period 
mmtatimlkm.  fiim  two  aioattis  to  twenty-eight 
fKM  %«d  that  tiiH  tbe  biahop  oould  net  go. 
•"■"■Ml  tbat  the  tbM  allowad  to  the  bishop 
ywiwiattim;  but  tbU  was  not  an  indefinite 
tat  VH  de&ied  by  the  oanen.   Again,  it 
ibl  Ibt  wauiiaation  had  taken  place,  mhI 
But  the  party  expicsBry  raoBrred 
^y^wr  endd  be  wuve  them,  iaaamuch  as  the 
2^  ^     eeoMiB  hiuiself  uene :  the  patron's 
'■Mi  a^t  be  «i^ffi«fit>d-    Under  tiw  oiroum- 
*ut  oGenned  at  tha  examination  most  be 
fftobaBBUilT,  and  Mx.  Godam  <us  entitled 

M«thtHne  iide^ 


%  iMvpntatioB  at  tiie  canon,  which  would  be 
■■■'j'rfmuoe  to  tbe  p 


-The  question  depeoded 
,d  canon,  which  would  be 
principMB  an  which  the 
J  af  limitBtiaa  were  inteiprated.    There  were 
■<MBe«igBi.  Vint,  what  did  tbe  canon  bur?  Se- 
U  Mr.  GorhaiD  wuved  his  risht  to  btbU 
Thirdly,  was  the  bi^op  under  any  legal 
of  exefciaing  his  rightt   The  ^ords  of  the 
''■•iiKaprofaibitory  aseould  be,  short  of  native 
[Sir  H.  Jamer  .fii*.— Where  are  the  prohi- 
^n^m  tbe  canon !1   The  woeds  **  abridge  and 
'^'nkcB  with  the  word  **only."   Unless  they 


can  be  taken  to  be  prohibitory,  it  is  not  apparent  what 
their  meaning  is.  On  the  second  point,  Mr.  Grorhan 
had  done  noUiing  to  waive  bis  rights;  and  as  to  the 
third,  the  absence  of  the  bishop  fram  hU  diooeae  was 
no  nasou  why  he  ahonld  not  examine  a  derk,  sinas 
the  jurisdiction  of  the  Usbep,  as  to  examination  aod 
institution,  u  not  local,  Imt  follows  the  peison  of  tfae 
biaibop,  wherever  he  u.   (Godolpfain,  Repert.,  p.  34). 

Sir  H.  JaimuB  Fmr. — This  is  a  proceeding  pro- 
moted by  the  Rev.  George  Cornelius  Gorfaam,  vicar 
of  St.  Just,  in  the  county  of  Cornwall,  and  diocese  of 
Exeteiv  against  tbe  lord  bish<^  of  that  diocese,  for  hav- 
ing refused  to  institute  him  to  the  living  of  Brampfocd 
Spebe,  in  the  same  dioceae.  It  appears,  from  all  the 
information  which  has  been  obtained,  that  a  similar 
case  has  not  been  brought  before  the  Court  during  Uw 
last  130  yean.  The  question  now  to  be  decided  has 
ariasn  incidentally  in  the  course  of  the  proceedings. 
The  merits  of  the  case  have  not  been  entered  into,  and 
tbe  Court  has  now  to  determine  whethw  the  objecUon 
takui  k  or  k  not  maintainable.  In  Ibnuer  timea  audi 
proceedings  were  well  known  to  the  practitioners  ef 
thoae  daya^  and  they  are  alluded  to  in  the  writers  on 
ecclesiaattcBl  law.  Beferenoe  is  made  to  them  in 
Clarke's  Practice  and  in  Oughton.  Although  the  prae- 
tice,  therefore,  may  have  lallen  into  some  desuetude, 
still  the  remedy  k  open  to  a  clergyman  who  oonsidera 
himself  a«prieved  by  the  rejectiou  of  hu  petition  to  be 
instituted  mto  a  livmg.  The  point  now  for  eoneidem- 
tion  k,  whether  or  not  the  bishop  had  a  right  to  call 
upon  Mr.  Gorham  to  undeive  an  examination  after  the 
expiration  of  twenty-eight  days  from  the  presentatiim 
of  the  petition.  It  has  been  contended  that  that  waa 
the  time  aUowed  by  the  «6th  canon  of  1603,  and  could 
■oi  be  exceeded.  Tlie  canon  k  to  the  fbUowing  eflbot : 
— **  Albut  by  former  oonstitntiona  of  the  Chuzdi  of 
England,  every  bishop  had  two  numth^  apaae  to  1^ 
quire  aod  infturm  himM>lf  of  the  sufiden^  and  onaU- 
ties  of  every  minister  after  he  had  been  preaentea  unto 
him  to  be  institntad  into  any  benefios,  yrt,  for  Ae 
avoiding  of  some  inconvenkncas,  we  do  now  abridge 
and  reduce  the  said  two  months  ui^  twenty-eight  days 
only."  It  has  been  argued,  that  ev«y thing  whidi 
paaand  between  the  bishop  and  Mr.  Gorham  during  hk 
examination,  and  which  waa  submitted  to^  as  Mr.  G«^ 
ham  states,  under  a  protest,  verbal  in  the  first  instance, 
but  afterwards  rednud  into  writing,  must  be  coa^ 
dered  as  a  mere  nullity,  and  consequently  the  Court 
k  not  enUtled  to  aaaumef  from  anything  that  pasaed 
in  tba  oourse  of  the  axaninatimt  tnrt  be  did  nnntain 
nnsouud  doctrine  on  the  pointa  le&rrad  to  by  tb« 
bishop.  The  title  of  tbe  canon  is,  Tbe  Restraint  ef 
Double  Quarreli^**  and  the  part  hitherto  read  bv  the 
Court  certunly  aeems  to  have  no  ctmnexion  with  the 
title:  but  the  canon  continues,  **In  respect  of  which 
abridgment  we  do  ordain  and  i^point  that  no  doubk 
quarrel  diall  hereafter  be  granted  out  of  any  of  the 
bisbf^'  courts,  at  the  suit  of  any  minister  whatso- 
ever, except  he  shall  first  toke  bk  personal  oath  that 
the  said  twenty-eight  days  at  the  least  are  expired 
after  he  first  tendered  hk  presentation  to  the  bisbop^ 
and  that  he  re&sed  to  grant  nim  institution  thereupon, 
or  shall  enter  bond^  with  sufficient  auxetiaa,  to  prove 
the  same  to  1>e  tru&,  under  p^  of  the  anapoision  of 
the  grantor  thereof  from  tbe  execution  of  bk  office  liar 
half  a  year,  toties  quoties,  to  be  denounced  by  the  said 
archbishop,  and  nullity  of  tiie  double  quarrel  aforesud^ 
so  unduly  procured,  to  all  intents  ana  pnrpcMes  what- 
soever." The  purport  of  the  canon  then  is,  to  n^strain 
a  party  from  suing  out  a  duplex  querela  till  he  shall 
have  made  oath  tlui  at  least  twenty-eight  days  had  ex- 
pired, and  there  had  been  an  actual  refusal  on  the  part 
of  tbe  bishop  to  proceed  to  the  instituticm.  The  Utter 
part  of  the  canon  k  very  important,  and  presents  no 
limitation  whatever  totbe  bishop  examining  tfae  pecKm 
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presented.  The  canon  thtis  concludes : — **  Always  pro- 
vided, that,  within  the  twenty-eight  days,  the  "bishop 
shall  not  institate  any  other,  to  the  prejndice  of  the 
said  party  before  presented,  subpoena  nullitatis."  The 
canon  was  relied  upon  most  stringently,  as  alMolately 
compelling^  the  bishop  to  commence  and  coneluoe 
the  examination  within  a  period  of  twenty-eight 
days.  If  the  conatmction  put  upon  the  canon 
by  the  counsel  for  Mr.  Gortiam  be  the  correct  one, 
it  would  lead  to  very  important  and  very  serious 
consequences ;  for  it  wonla  go  to  this  extent,  that 
whatever  might  be  disclosed  to  the  bishop  after  the 
twenty-eight  days  had  elapsed,  as  to  the  conduct  of 
the  clerk,  whether  he  were  an  atheist,  or  had  been 
gniltpr  of  the  grossest  irregularities,  the  bishop  could 
not  mquire  into  the  truth  of  those  circumstances,  but 
most  proceed  to  institute  him,  although  the  very  next 
day  he  might  be  obliged,  in  the  conscientious  discharge 
of  his  duty,  to  take  steps  to  deprive  him  of  the  bene- 
fice. Id  order  to  arrive  at  a  just  conelnnon  upon  tiie 
construction  of  the  canon,  it  is  necessary  to  consider 
the  circumstances  under  which  it  was  issued.  What 
was  required  when  a  person  was  presented  for  the  pur- 
pose of  institution?  The  presentation  was  tendered, 
accompanied,  generally  speaking,  by  testimonials  of 
good  conduct  from  persons  who  had  been  acquunted 
with  the  clerk  for  many  years.  If  the  bishop  were 
satisfied  with  the  testimonials,  he  took  the  preliminary 
steps  to  institution ;  namely,  to  receive  the  subscription 
of  the  articles,  a  declaration  of  conformity  to  the  li- 
turgy, and  an  assent  and  consent  to  eveirthing  con- 
tuned  in  the  Book  of  Common  Prayer.  But  it  was  a 
fluty  absolutely  incumbent  on  the  bishop  to  satisfy 
himself  that  the  cleric  was  lit,  and  properly  qualified, 
to  be  a  minister  of  the  benefice  to  wtaien  he  sought  to 
be  insUtuted.  The  examination  was  not  a  mere  right 
or  privilege  enjoyed  by  the  bishop,  but  was  a  duty 
binding  upon  him.  In  the  case  of  Mr.  Gorham,  the 
bishop  was  satisfied  with  the  testimonials  he  received, 
when  that  gentleman  was  presented  to  the  vicarage  of 
St.  Just,  as  to  his  knowledge,  his  learning,  his  morals, 
and  the  soundness  of  his  doctrine,  and,  therefore,  insti- 
tuted htm.   Possibly  the  same  course  would  have  been 

Sursued  in  the  present  instance,  if  nothing  had  passed 
1  the  intermediate  time  between  the  bishop  and  Mr. 
Gorhara.  Whether  the  bishop  had  snfficient  grounds 
for  an  alteration  of  opinion  respecting  Mr.  Gorham,  was 
not  the  question  which  the  Court  had  now  to  consider. 
It  was  said  in  ai^^ment  that  it  was  very  unusual  for  a 
beneficed  derk  m  a  diocese  to  be  examined  on  his  re- 
moval  to  another  living  in  the  same  diocese.  It  might 
be  nnusoftl ;  but,  if  anything  had  arisen  in  the  mean- 
time to  lead  the  bishop  to  doubt  the  soundness  of  his 
doctrine,  surely  there  was  nothing  to  prevent  him  re- 
quiring the  clok  to  undergo  an  examination.  It  ap- 
peared, that,  in  the  year  1840,  a  correspondence  took 
place  between  the  bishop  and  Mr.  Gorham,  which  had 
been  published  in  a  book,  referred  to  in  the  course  of 
the  proceedings,  from  which  the  bishop  entertained 
considerable  doubts  as  to  the  soundness  of  Mr.  Gor- 
hara*s  doctrine,  and  which  led  to  the  examination.  It 
became  necessary,  then,  to  consider  what  was  the  foun- 
dation of  the  mfe,  if  such  a  rule  existed,  which  neces- 
sarily precluded  the  hidiop  &om  examining  a  clergy- 
man after  the  period  of  twenty-eight  days  from  tne 
presentation  bad  elapsed.  The  bisnop  was  invested 
with  a  public  trust,  and  it  was  for  Uie  bni^t  and  ad- 
vantage of  the  public  that  it  should  be  executed ;  un- 
less, therefore,  there  were  some  stringent  rules,  which 
led  the  Court  to  pnt  that  construction  on  the  words  of 
the  canon  which  had  been  contended  for  by  the  counsel 
for  Mr.  Goriiam,  I  should  be  very  nnwilfing  so  to  do. 
The  argument  had  rested  on  the  words  of  the  canon 
Itself.  There  were,  however,  no  prohibitory  words  in 
it;  none  which  said  that  tha  Usliop  should  not  exa- 


mine after  twenty-cigfat  days.  There  wu  no  ud 
then,  between  the  canon  and  the  statotetof 
referred  to  by  Mr.  Gorham'scoansel.fortlKjuiini 
enacted,  that  an  action  should  not  be  commoKti* 
a  certain  number  of  years  had  elapsed.  Intm 
of  cases,  referring  to  proceedings  in  these  eonrtL 
was  so  limited  and  defined  as  to  leave  no  donH 
the  intention  of  the  I^egislatnre  in  psanng  thai 
That  was  the  case  in  the  27  Geo.  9,  c.44,  refea 
defamation.   Those  statutes  requind  to  be  esq 
strictly,  because  they  were  an  abridgmut  of  I 
rights.   The  bishops,  for  many  centoria^  vti 
universal  incumbents  of  every  benefice  in  tMt 
ceees,  and  received  the  profits,  after  defisTiudw 
ries  of  those  who  officiated.   That  was  Mn4 
by  Godolphin.   The  bishop  also  applied  to  bk 
use  the  profits  of  a  living;  which  becaoK  1 
during  the  time  it  so  remained;  and,  nnder 
nerallaw,  there  was  nothing  to  compel  him 
ceed  to  institute  a  derk.   In  tiis  year  ISS^ 
bishop  Langton  issued  s  constitution,  «W  ' 
the  time  during  which  tbe  bishop  could  appir 
himself  the  profits  of  a  vacant  hvlug  to  two 
that  was  to  be  found  in  the  third  book  of  L; 
That  constitution  of  Archbishop  Langton  seen 
the  foundation  for  the  present  canon.  If  the 
delayed  the  institution  beyond  two  months,  be  | 
the  penalty  of  restoring  the  profits  to  the  c' 
pdinted  to  it.   He  was  not  allowed  to  profit  by 
wrongdoing.   It  appeared,  however,  from  L; 
that  there  must  have  beenanexaminaticw  of  t 
appointed,  for  the  bishop  was  to  satisfy  bimielfi 
was  idoneus.   If  it  were  found  that  the  pnsr" 
unsound  in  doctrine,  that  would  be  anHd  . 
to  the  bishop  Instituting  him.  Tbe  cum  bw 
allowed  two  months  to  the  bishop  for  om 
but  it  did  not  limit  it  to  that  period,  m 
laid  down  by  Degge,  Godolphin,  Ayliffe,  wi 
all  writers  on  these  sabjecte,  shewed  that  u  N 
nation  was  rightly  required.   The  importu^ 
however,  was,  whether,  under  the  canon  '•^ 
bisliop  was  restricted  to  twenty-eight  dsj* 
spoke  of  six  months  as  being  the  conveniwt 
which  the  institution  was  to  take  pIie^  ""r 
which  was  obvious :  it  was  to  prevent  fte 
to  the  living  lapsmg  to  the  buhop.  K. 
by  the  counsel  for  Mr.  Gorham,  the  bisbop  w««< 
pelled  to  complete  the  examination  within  twe 
eight  days,  then,  if  he  were  engwed  in  ■ 
otlier  important  matters  oonoerning  thesfiwriM 
diocese,  he  must  lay  them  all  aside,  and  postpone  t 
for  the  convenience  of  tbe  person  so  P''*™  „ 
never  coold  be  conridered  reasonable,  "nd  wnW  w 
the  intention  of  the  canon,  the  design  of  which  wj 
have  tbe  examination  so  completed  that  ""J^PV 
not  be  inflicted  either  on  the  patron  or  the  clert 
had  been  held,  that,  if  a  bishop  neglertedto  pw 
notice  for  the  presentation  of  a  seoona  »*»  " 
rejected  the  first,  he  conld  not  take  """"P-j 
It  was  said  in  argument,  that  there  were  n<*"^7^ 
might  influence  the  bishop  to  prevent  "»fT^ 
of  the  clerk.   It  was  on  that  "eeonni  WMJ' „ 
stitution  of  Arehbiahop  Langton  was  n*^!, 
temptation  was  still  fuHber  token  aw»y  by  w^j^J* , 
c.  11,  from  the  preamble  to  which  it  appwvd  uu 
qnestion  at  that  time  remained  somewhst  aw 
Upon  this  j>Mt  of  the  case,  it  seems  to  3 
the  canon  u  merely  to  provide  that  a  *  (, 
insist  upon  being  examined  and  instituted  "'^^ 
ty-eight  days;  but  if  the  bishop  does  not  piw^ 
do  that  within  the  time,  then  the  clerk  can  iw^ 
duplex  querela,  and  call  upon  the  bishop  »  ffj^ 
cause.   Beyond  that  the  canon  does  not 
thenfon,  overrule  the  objection. 
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'  !Lk(kuaGmioUdatiomA<i,18iA—Boitd—Wfviiff^ 

UBhn  •  fdlk  Coimtaaf  dealt  with  A.  B.  m  rttpea 
Vkirn  iwfiriifafl?  ^OtrtU  m  cwtom  Ziondt  and  it  dt~ 
ii  tUai^  upoN  the  Land  under  the  Poweri 
'^itVASeelicm^  the  Lattdt  Clauses  Consolidation 
"^£lBU,[8  ^  9  Kief,  c  18),  a  Bond  to  secure  the 
.f^t^Ae  Coamauatiem-wummr  to,  or  tit  Deposit 
MkitBtak  ^Saglamdjor,  A.B^AitEgeaUort, 
^JiwiMirt  or  Jmaw,  ama  not  mating,  **for  tho 
9m0iA»  Partm  vOerested  in  such  Land,"  is  a 
~   " wtwtk  Ike  QStk  Section. 

Ikkmm  mcto-  the  &6th  Section  of  the  Lands 
tCmiiiatuM  Ad  need  not  identify  toith  Exact- 
tfw6»of  Lmd to  be  taken. 
;  Aim  iots  not  lose  itt  Power  of  talcing  Pos- 
\  tflmi  mder  the  85(A  Section  of  the  Lands 
CmnMietim  Act,  1845,  by  the  CSreumstanee 
thihceini^cient  Time  fTioo  Years  in  this 
■J  iMeai  the  Notice  to  treat  and  the  taiitig 
if'to\im  eifobled  the  Oon^tyf  to  have  atcer- 
ihaat  of  Om^Mtuation'mon^    the  Modes 
ImkittJet. 

tikfiajM  Land      a  Com>ar^,  tmder  the 
la^^Ae  Lands  Clauses  Consolidation  A<^, 
'  im  htm  mpnalfy  wronn^,  in  conse- 
fast  b^emaitljft  3fit»  «nUr«  tko  Error  it 
[iiPcmtnonwiJl  be  considered  a  rightful 

[  from  an  order  of  the  Viee-Chan- 
J  jiasolnag  an  iDjnncUon,  which  had 
I  notice,  restraluinff  the  denodants,  the 
^  iBlnjrCompany^theirofficen^&c^from 
DpoQ  or  intenering  with  any  part  of 
iimk  mentioned,  &c.,  until  the  said  defend- 
'Ikm  eompUed  with  the  proviuons  of  the 
wComoliaaUon  Act,  1845.   The  land  in 
^  ^ifcaripirtof  the  kitchen-garden  attached  to 
Ifntfihotue.  The  plaintiff  was  leasee  of  the 
"^mA  fmiita  bs  an  unexpired  term  of  about 
i^iw.  Ob  the  22nd  Annut,  1846,  the  Com- 
l^^tW^untiffwith  a  notice  of  thdr  intantioD, 
'twfiRKi  their  special  act  and  of  the  Lands 
*M 9lia  upon  the  land  in  question,  No.  18 
tMi^KfatQcc.   Nothing  occurred  from  that 
December,  18W,  when  plaintiff  was 
l"j>iiiK4ieethat  the  Compniy  were  willing  to 
4w  for  the  purchase  thereof  and  oi  all 
t Justs,  estates,  and  interests  therein.  Sic 
^  ansbcd  a  statement  of  his  interest  in  the 
I  ■qoMtioo  within  the  twentv-one  days  al- 
Ttte2ist  section  of  the  Lan<fa  Clauses  Act, 
litR^wct  of  his  interest  and  the  damage 
^,  the  sum  of  2350/.,  or  1500/.  together 

  irfs  nutienlar  deseripUon.  No  coounu- 

p!*'*       ^  ^®  ^7th  July, 

??*M)uiiitiff  recelred  a  lettorfrom Uu  surveyor 


If,  Rqotring  pluntiff  to  name  a  surreyor, 
tnu^ement  might  be  come  to  as  to  Uie 
-anmpeosation.   In  reply  to  that,  plaintiff 
QMfi  ternuQBtioD  to  adhere  to  his  claim,  and 
gWMyotming  a  surreyor.   In  answer  to  that,  the 
•■(■ff  ofittd  Uifl  plaintiff  the  sum  of  473/.  in  re- 
(■bukwhold  interest  in  the  land  required  and 
muge  See.,  together  with  a  bridge.   On  the 
jjyp*!  tbe  solicitors  of  the  plaintiff  wrote  to  the 
IjgT  dtdioiiw  that  offer.   Shortly  after  that,  the 
r^vred  the  plaintiff  with  a  notice  of  their  in> 
Wtake  the  land  under  their  compulsory  powers, 
T~*viBtaitton  to  wply  for  the  appointment  of 
'**9*t*  determina  tne  nloe^  and  to  deposit  tbe 


same  in  the  Bank  of  Englanc^  and  ffin  a  bond  for 
securing  the  payment  or  deposit  in  the  said  Bank  of 
all  such  purchase-money  or  compensation  as  migh^ 
under  the  said  Lands  Clauses  Consolidation  Act,  be  de- 
termined to  be  payable  by  the  said  Company.  The 
Company  obtained  the  appointmentofasurreyor;  but 
the  appointment  being  by  one  magistrate  only,  it  was 
not  within  the  terms  of  the  86th  section  of  the  Lands 
Clauses  Consolidation  Act.  On  the  14th  November, 
1848,  the  Company  forwarded  to  the  plaintiff  a  bond, 
under  the  haniU  and  seals  of  two  sureties,  for  the  sum 
of  740/.;  but,  owing  to  various  inaccuracies  therein, 
it  was  manifestly  an  insufBcient  compliance  with  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act. 
The  Company  also  pud  into  the  Bank  of  England  tlu 
sum  of  740/.  On  the  2lBt  Novemlier,  the  Company 
eutned  upon,  and  took  possession  of,  the  piece  of 
ground.  On  the  22nd  November,  plaintiff's  st^ieiton 
wrote  to  tiie  Company,  informing  tnem  that  the  bond 
and  the  payment  into  court  was  not  such  a  complianoe 
with  the  Lands  Clauses  Consolidation  Act  as  entitled 
the  Company  to  enter  upon  the  land,  and,  at  the  same 
time,  offered  to  take  1250/.  instead  of  1500/.  Some 
n^tiations  for  an  amicable  arrangement  took  place 
after  this,  but  they  proved  ineffectual;  and,  on  the 
28th  December,  this  bill  was  filed,  praying  an  injunc- 
tion until  proper  compensation  should  have  been  made 
to  plaintiff.  The  Company  gave  several  other  bonds 
to  the  pluntiff,  none  of  which  were  in  compliance  with 
the  85th  section  of  the  Lands  Clauses  Consolidation 
Act.  On  the  Slat  January,  1849,  the  Vice-Chaa- 
cellor  of  England  granted  the  injunction  against  the 
Company.  On  the  2nd  February,  a  joint  and  several 
bond  of  the  Company  and  two  persons  approved  of  by 
two  justices  of  tbe  peace  was  given  to  the  plaintiff 
for  the  sum  of  235w.  The  bond  recited,  that  the 
Company  required,  for  the  purpose  of  their  intended 
railway,  a  piece  of  land,  utuate  «c.,  cont«unioff  In.  8f., 
or  thereabouts,  being  parcel  of  the  piece  of  land  and 
premises  particularly  referred  to  in  the  map  or  plan 
and  book  of  reference  of  tbe  said  intended  railway  de- 
posited in  the  office  of  the  clerk  of  the  peace  for  the 
said  county  by  the  No.  18,  in  which  the  said  Richard 
Willey  is,  or  claims  to  be,  interested;  that  no  agree- 
ment had  been  come  to,  or  award  mad&  or  vudict 
given,  in  pursuance  of  the  providons  oi  the  lands 
Clauses  Consolidation  Act,  1 845,  for  the  purchase-money 
or  compensation  to  be  tMd  by  the  said  Comnany  in 
respect  of  the  interest  of  the  said  Richard  WiUey  in 
the  said  hereditaments  and  premises;  that  the  sum  <tf 
2350/.  was  the  amount  of  the  purchase-money  or  com- 
pensation claimed  by  the  sud  Richard  Willey  for  his 
interest  in  the  eaid  land^  hereditaments,  and  premises ; 
that  the  said  Company  had,  in  pursuance  of  the  pro- 
viuons  of  the  Lands  Clauses  Consolidation  Act,  1845, 
deposited  the  said  sum  of  2350/.  in  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the  Accountant- 
Geaeral  of  the  Court  of  Chancery  ,  to  tbe  account  of  the 
said  Richard  WUley.  The  condition  of  the  bond  was 
for  payment  by  the  Company,  to  the  aaid  RLchaxd 
Willey,  his  exeeutort,  admimstratort,  or  assigns,  or 
for  the  depont  in  tbe  JSank  of  England,  as  the  case 
may  require,  for  his  or  th^r  boiefit,  under  tbe  pro- 
visions of  the  stud  Lands  Clauses  Consolidatiw  Ao^ 
of  all  such  purchase-money  or  compensation  as  may, 
in  manner  by  the  same  act  provided,  be  determined 
to  be  payable  by  the  said  Company  in  respect  of  the 
interest  of  tbe  said  Richard  Willey  in  tbe  said  here- 
ditaments and  premises,  together  with  interest  thereon 
at  the  rate  of  5/.  per  cent,  per  annum  from  the  time  of 
entering  upon  the  said  hereditaments  and  premises  by 
the  said  Company,  until  such  purchase-money  shall  be 
paid  or  depouted  as  aforesaid.  The  receipt  given  to 
the  Compuiy  upon  their  payment  of  the  money  into 
tbe  Baak  ofEDsland  was  m  tbe  fidlowing  form  ;— 
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"  Beoeived,  pnnnHit  to  an  ast  of  Padiamrat 
fte  SoDth*6aBtom  Rwlway  CompaDy,  the  ■am  cS 
SMO^  which  niMwy  ia  pUoed  to  uie  aoconnt  of  WQ- 
Uam  RnMdl,  Eiq^  aa  Aceoimtant-Gaiwnl  of  the  Court 
«f  Chancery,  ana  tottie  ere^of  Ex  parte  tiw  South- 
awtem  Bulway  Company,  the  account  of  Uidiard 
WiUey." 

The  day  after  this  laat  bond  was  given,  the  Vioe- 
CSiaiicellor  of  BngUmd  diBSolved  the  injunction.  This 
mm  a  motioii  to  dtBehsiga  the  order  disaolnng.  the 
b^onction. 

JSolt  and  Bag^unce,  in  sapportof  the  mo1ion.^Fint, 
fhe  8Ath  section  of  the  Lands  Clauass  Act  does  not  ap- 
ply to  snch  a  case  as  the  present,  where  more  than  two 
years  liave  expired  since  the  Company  gave  their  notice 
to  treat.  That  section  was  only  for  toe  purpose  of  ena- 
bling oompanieB,  who  were  desirous  of  entering  opon 
laads  before  the  owners  could  be  satisfied  in  tiie  mode 
iMrinted  out  by  the  previooB  sections,  to  take  the  land^ 
upon  complying  with  the  formditles  of  that  section; 
nit  h«e  the  Company  entered  into  the  owtract  l<Hig 
before  they  required  to  enter,  and  had  abundance  <» 
time  to  hare  satisfied  the  owner  by  agreement,  by  arbi- 
tration, or  by  a  juiy.  Tliis  section  mast  be  construed 
Btifctiy,  and  the  Court  will  not  allow  a  company  to  lie 
'hy  for  nearly  the  whole  period  during  which  their  com- 
pulsory powers  are  to  last,  and  then,  having  given  the 
GBRrnere  of  land  notice  to  treaty  perhaps  five  years  before, 
and  thereby  bound  them,  to  come  and  enter  upon  the 
Isnd  under  this  80th  eeotion.  And  we  submit,  that  the 
Court  will  not  consli^  this  a  case  within  the  meaning  <^ 
s  company  *'  dednras  of  entering  before  an  aareemeuU" 
Scoondly,  the  preseBt  bond  is  defootive,  firsUv,  because 
the  compensation-money  is  only  payable  to  Willey,  hto 
tffceettton,  administrators,  or  assigns,  and  not  aoctvding 
to  the  terms  of  the  86th  section,"*  for  the  benefit  of  the 
|ilffti«s  interested  in  suoh  lands."  The  case  of  Pofmht 
V.TfM  Great  Northern  Bailwajf  Compatw  (2  Ph.  330) 
decided,  that  it  was  not  enough  to  riiew  that  the  plain- 
tiff was  sufficiently  protected  by  the  bond,  but  that  tlie 
Court  must  consider  whether  toe  interest  of  other  par- 
ties was  protected  by  the  form  of  the  bond.  The  ac- 
count to  which  the  money  is  placed  is  also  open  to  the 
same  objection.  The  bond  isako  defective,  because  the 
{deoe  of  land  is  not  sufficiently  identified ;  it  might  l>e 
any  part  of  No.  18.  Thirdly,  the  entry  of  the  C(»n- 
pany  upon  this  land,  which,  for  dl  or  anne  of  the  above 
feasons,  was  illt^,  conld  not  be  cured  by  anything 
Ame  Bubsequently  to  tjie  entry.  The  89th  section  im- 
poses  a  penalty  upon  companies  entering  upon  any  land, 
**  except  as  aforesaid that  is,  unless  toey  had  strictly 
Oiauplied  with  the  previous  requisitions  of  the  act. 

Sttkdl  and  Jolm  Bailtjfy  contra. — If  the  Company 
gave  an  incorrect  bond  before  entry,  they  may  after- 
wards correct  that,  and  their  wrongfoi  entry  will  from 
that  time  become  a  rightful  continuance  of  the  posses- 
^n.  This  was  decided  in  Barker  v.  The  North  Staf- 
^HxUhirt  BailvHXjf  Comparg/f  (not  re^rted  on  this 
point).  As  to  the  form  of  the  bond,  this  is  wholly  un- 
Uke  Pojfnder  v.  l%t  Cheat  Northern  Railway  Ccmpanjf. 
£i  the  present  case  the  Company  were  all  along  deal- 
ing with  Mr.  Willey  as  a  lessee  jnerely;  and,  in  respect 
(ffjiis  interest,  the  recitals  in  the  bond  are  distinct  upon 
this  point.  The  86th  section  of  the  Lands  Clauses  Act, 
when  it  speaks  of  depositing  In  the  Bank  "  for  the  bene- 
fit of  the  parties  interested  m  such  lands,"  must  be  taken 
to  mean  where  the  purchase-money  is  for  the  whole  fee, 
aiid  where  the  interest  of  parties  is  unascertained,  and 
not  where  the  money  is  merely  deposited  as  the  secu- 
rity foT  the  admitted  particular  interest  of  an  indivi- 
dual. It  cannot,  in  such  a  case,  be  contended,  that  a 
oeneral  bond  should  be  taken.  The  86th  section  is  a 
rnrther  proof  that  this  is  the  proper  construction  of  the 
preceding  section.  QAs  to  the  objection  that  the  pieoe 
of  grotuid  was  not  ^porly  identified,  tbey  n&md  to 


Jut.  046).] 
iZoft,  in  repW. 

Fsft.  10. — LoBD  Chaiccxllob.— This  qiKiliak 
arisen  upon  the  86th  section  of  the  l4iidsClaM( 
solidation  Act,  under  which  the  Sooth-eaatcni  Bal 
Company  have  paid  into  the  Bank  a  sun  of  mo 
having  taken  possesrion  of  a  piece  of  Imd  prori 
ally,  tnat  is  to  say,  before  the  titb  wai  amrtii 
under  the  provirions  of  that  section  of  the  act ;  ami 

anestion  is.  whether  anything  has  been  itatM  to  i 
liat  they  have  been  gnUty  of  any  irn^ataritj  is 
oonne  which  has  been  pursned,  or  in  the  bosd  tint 
been  given,  so  as  to  justify  the  Court  in  reitiaimii 
Company  fnm  proceeding  vrith  their  woTlu,<»da 
with  the  land,  under  the  authority  given  bjtbe 
Now,  the  whole  amount  of  the  monev  claimed  br 
been  paid  into  the  Bank,  a  bond  has  MeDnTtn. 
Willey  claiming  to  be,  and  being,  as  the  Gmfm 
willing  to  assume,  the  leasee  for  a  certain  nmtu 
years  of  the  land  in  qneation,  they  have  ini 
bond,  according  to  the  provirions  of  the  act,ll»tfl 
tion  of  which  is— [His  Lordship  here  nad  Ok  * 
dition.]  Now,  by  the  act,  whether  the  Companjis 
to  purchase  by  agreement,  or  by  arbitration,  ot 
going  before  a  jury — in  all  the  various  modn  in  v 
the  Company  are  authorised  to  take  possessimi  of  1 
two  sets  of  drcumstanoea  are  contemplated.  They 
deal  with  a  party  upon  his  own  title,  and  eo  cmc 
their  contract  with  him ;  or  he  may  be  t  party 
thorised  to  sell,  not  haviiig  the  whole  interertlol 
self,  but  anthorlsed  to  sell  under  the  mtfiaoBs  of 
act;  and  then,  of  oonrse,  In  that  case,  he  is  not  ob 
to  recMve  the  pnichase-moiiey  himsrff,  bat  pom 
are  made  for  seeorfng  the  interest  of  tbow  v»  t 
be  entitled  to  a  certain  portion  of  the  inttn^  u  i 
estate  taken;  but,  if  they  deal  with  the  FOtTl™* 
there  are  oireumstanoes  under  which  he  mj  vA 
entitled  to  rooeive  the  money  until  oerliiB  aw 
done  by  himself.  For  instance,  if  he  refiwe  t«foni 
or  he  declines  to  make  oat  his  titie,  ondv  t»  P" 
sions  of  the  act,  the  money  would  not  bepaw  w' 
till  he  has  complied  with  those  proviaom  mm 
in  the  meanthne  be  paid  into  the  Bant.  Is 
fore,  does  not  foUow,  becnnse  the  Company""?" 
him  as  the  owner  of  the  interest  porchaaed,  tw 
necessity  it  shall  be  paid  to  him,  st leaat  in ttaei 
instance.  Then  oomes  the  8«th  wtion,  nndww 
this  Company  have  proceeded.  That  sectioa  awm 
provide  for  all  the  dffltat  eircumstances  undtr  « 
the  Company  may  be  plaoed,  not  having  compirtw 
purchase,  and  tiiey  are  enabled,  before  th*""*"" 
value  is  ascertained,  if  they  find  it  neceasry,  to  poe 
themselves  of  the  land.  It  provides,  "that,  if  the  1 
meters  of  the  undertaking  Bhall  be  desirooa  oJ  enw 
upon  and  using  any  such  lands  before  an  ag"* 
^all  have  been  come  to,  op  an  award  made,  or  r 
given,  for  the  puTDhase-money  or 
paid  by  them  in  respect  of  such  lands,  itaUU  bt  u 
for  the  promoters  of  the  undertaking  to  depM' 


Bank,  fcy  way  of  ssouri^,  as  heiemrfle' 
either  the  amount  of  pmchase-money  or  wj^"^ 
claimed  by  any  party  interested  in,  or  L, 
and  convey,  suchlandi,  and  who  shall  not  cowm. 


such  entry,  or  snch  a  sura  as  shsll,  by  ■  "-^ 
appointed  by  two  justices,  in  the  J^»°°''TV,tM 
provided  in  Uie  case  of  parties  who  canjiot  m 
be  determined  to  be  the  value  of  such  '*"*5J 
the  interest  therem  which  such  party  w  ™"  .^^ 
or  enabled  to  sell  and  convey,  and  also  w  b 
such  party  a  bond."  Now,  the  first  part  ot  tny  ,^ 
sion  has  been  complied  witii;  the  ^u^ti^ 
court  is  not  an  amount  ascertained  oy  | 
but  u  the  whole  amount  of  what  w/WT,  to  Jil 
party  whoas  land  has  been  tak«.  "And*" 
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iomipt^B  bndt        (Iw  eommon  Mai  of  the 
fttmlm,  a  tbej  bo  a  ottfontioa,  or,  if  they  be  not 
gmp™^,  BiiMr  tfce  Juads  and  eeBb  of  the  M^d 
fnmatm,  at       two  of  ihem,  with  two  saffident 
■ntii^toke  affnmtd  of      two  iosticee,  in  esn  the 
Htio  £ftr,  in  a  ^ewtl  am  «qiuu  to  the  lam  to  to 
Ukfitkif  coadkioiiad  for  yayment  to  eneh  poiy, 
■k  itfoat  in  the  Bank,  for  the  benefit  of  the  par- 
ii  Undid  IB  ndi  ]apis  m  the  oaae  tnay  leqnin, 
4rivAtitmaaaB  Immu  coataiiwd,  of  all  aaoh  par- 
or  canqpMMition    may,  in  naoner  here- 
>  fn*iM,  be  deknnBed  to  be  paydile  by  the 
Brftheoikdertakiiig.**   Now,  tinder  that  pn- 
it  aqr  W  that  they  are  dealing  with  a  party 
Ml4iiBtflil  svae^  but  who  has  the  power  to  aaU. 
JbflAiM  the  money  wonld  eome  into  the  Bank;  ao 
WMbg  with  a  |«rty  wfaoae  tide  the  Com- 
\mt  ^Eu  to  recogmae.   Bat  atiU  a  oaie  may 
ih  lUt  be  wonU  not  be  entitled  to  the  pay- 
ttf  tk  mtaej  into  his  own  haaula;  therefore,  the 
;  of  that  Motion  wae  evidently  cot  to  affect  the 
i,bitto  provide ibr  every  ease,  far  enablii^ 
,  l^«Hi^  wtiat  waa  required  to  be  done 
ittitaet,to  plaoe  the  party  entitkA  to  the 

^itiateoQ&oimd  and^amy  on  their  worica, 
4MMaii|^han  JMt  baoovethe  pwohaMm 
mmhi  lit  biTB  deposited  in  the  Bank  the  anoant, 
ytywoearity,  for  ultimately  aecuring  to  the  par- 

fcg^toB^J  ill  the  benefits  the  act  intended  thepr 
J"  kr?  ia  ooaponsaUm  for  the  lands.   In  this 
tm  tie  Qaaaj  bare  dealt  with  Air.  Willey  aa  the 
i^tbelan;  they  were  perfectly  com^tent  to 
Htb^imd  with  him,  and  ascertained  the 

S^fcrfthlawMdintereat,  having  bought  his  leaee 
j"«ip«Bi  on,  thw  were  not  bound  to  look  to 
■»P«wi,  bceuse  &ey,  at  their  own  risk,  deal 
^^"fcnovwr  of  the  lease,  and  he  chums  as  owner 
^J?™-  Bfli,  ao  he  ia  only  owner  of  the  lease, 
y*wfc«qiiiit  ft«m  him,  before  he  ean  feoeive 
^  ^  Company  has  taken,  the  per^ 
J^y*^  ottlih  aeta  by  whieh  their  title  is  eom- 
and  lugD  to  l£em  the  lease— he  mnat  part 
•™"**ktliey  hare  purchased,  before  he  can  call 
^^?**jBt  wtUi  the  imrchaae-money.  The 
]!£^J^^  anestien  ariaea  here  is,  thatt  tbey 
His?**  ^  ™  money  kept  in  medio  antil  the 
J***     when  Mr.  Willey  should  be  advbed 
j*^haaifl>the  raoniiyapon  the  terms  of  dmng 
*  BemdhHe  to  pemnn  before  he  can  re- 


Ifce  hond,  therefore,  provides  pre- 
^?™«tefait;  mr  do  I  know  in  what  hn^;iaage 
T^tetv^nniM  flir.   It  m^  be  fame,  that 
ast  euiiaed  to  mcein  Ao  whole  of 

the  pnritfoos  sc  the  aot,  not  muler  his 
^^"'■dirlBBpoiBar  «f  aelBng;  bat  that  ia  aot 
Ben  theyliam  dealt  with  lum  in  n- 
Pr""**  iatareat,  nd  are  vrilHng  t»  Asal  in&x 
^w^ipaKhme  hii  inlacet,  valy Teqniriag tint 
S^""  tto  mmnn,  ii  njnkiat  hirn,  nf  rnmprllfnE 
?*"»l«iththBtiiftexeitaoaB  toveetit  iatfaem- 
S^**,  the  esse  Bff#arfw  v.  Tltear$atJMktm 
2*VAipai|rha6  bam  oaaapaied  to  thia.  I  have 
5?"****»m  timea  ia  order  to  find  out  the  umi- 
JlMilwaaBtdlBUPaaiit.  S^4id  not,  in  that 
*^W*ith^  pvtp  aa  haniof  a  partlnilar  in- 
^>  H  «  the  oDObanr,  Aa  hoad  vma  in  the  ge- 
Sf^tf a»  ait,  -wUdi  ii  m  the  aUevoative,  so 
7«iigta«aitaMa  th>part,i«nlar  ioteraat,  ar«oy 
Iha  mawKy  mfgkt  be  paid  iate  acxvt, 
-rS^Mt^f  Ae  ipatf  vrith  -whom  they  oon- 
Mttiiite  latMBit,  4jrit  a«d  into  «a<wt 
*^,«id«r  *e  teMit  of  £gae  a^thd  to 


band  there  was,  that,  Aon^  it  i^peared  to  be  paid  into 
eonrt  upon  both  altmiativea,  in  the  language  of  the 
aat,  tuey  made  it  ^yable  to  the  party  on  demand;  ao 
that  there  was  an  moonsisteDcy  in  the  oonditim  of  the 
bond.  Itdid  net  appearthat  it  was  pud  in  onaceowt 
of  the  owner  of  the  land,  but  on  ane  or  other  aocoant; 
and  yet  it  was  made  payaUe  to  lum  on  demand.  The 
objeotion  felt  to  that  condition  was,  thai,  thoogh  it  vm 
payable  to  one  individual,  there  was  nothing  to  ahew 
the  individMal  was  tiie  party  aotitled;  therefore^  I  al- 
toed  the  ooDdition  of  the  bend,  by  kai^ng  out  tha 
word  **  demand,"  and  potting  in  Che  wvrda  wlJch  an 
here,  p^able,  as  the  eaae  may  require,  according  to 
the  provisiona  of  ttw  act"  It  might  be  supposed, 
therefore,  that  thia  Iwnd  waa  fmmed  ia  aeeordance  widi 
the  deoiflien  I  cmne  to  in  that  case.  Now,  really  that 
has  nothing  to  do  with  the  preseat  oaae,  beoanse  hen 
the  Company  have  thought  proper  to  deal  with  the 
plaintiff  in  re^>eet  of  hu  inaindual  interest.  TIms 
were  several  pomta  takoi,  to  whi<^  I  will  shortly  ad- 
vert. First  of  all,  that  the  land  was  not  identified* 
There  is  not  a  question  about  the  identity  of  the  land : 
the  parties  have  given  notice  to  purobaoe  the  load,  ami 
the  only  tibjttA  oc  this  bond  was  to  sooure  the  mcmqr 
pqnUe  in  r«q^  «f  that  wfaiob  k  tiw  sulyeet  of  tlw 
porehaoo— the  party  havli^  j^von  netiee  of  his  iiH 
tentlonto  puroluaeaaort^pieoe  or  portions  of  a  pieoe 
of  lend,  unmbMed  IB,  which  portion  is  described,  tto 
deoesiption  notbangabjeotedlo,andnot  tMiaga  matterof 
question  between  the  parties ;  the  act  raising  no  qoestioa 
whatever  as  to  the  Identity  of  the  land.  The  86th  ooo- 
tioB  only  provided  the  means  by  wfaioh  the  Con^iai^ 
miyy  take  poaaeasion  of  the  landao  identified  by  the  tutor 
transeotioos,  and  aaoofe  the  payment  of  the  pnrcaaae- 
mone^  to  the  party  entitied.  The  next  objection  wai^ 
that,  inaamuch  as  posseesion  of  the  land  had  beentakoa 
ImAwb  the  bond  was  given,  it  was  not  a  taking  po»< 
session  under  the  act.  That  was  exactly  t&e  case  ia 
JVxfar  V.  Tie  Great  Umihem  Jiaibe^  Chmpamf 
tliae  had  been  posioirion  nador  a  dafimtive  bono,  ft 
mightoome  to  thia— that  the  86th  oeetion  could  nonr 
f^ply,  if  tiMTehadbeenan^n^st^inthebond;  that 
ia  to  say,  if  the  exact  provisions  of  the  act  had  nat  boon 
complied  with  in  the  first  instance,  the  whole  of  th« 
B6th  oeetion  would  be  done  away  wiUi,  because,  aecord- 
ing  to  the  argument,  it  would  not  l>e  a  taking  poases- 
uon  under  the  86th  section.  It  ia  impossible  to  main- 
taia  that ;  and  although  this  Coart  has  very  beneficially 
intmfored  to  prevent  ajbvseo  of  pomrs  by  those  great  oom- 
panios,  yet  there  must  be  ooKurthii^  like  equity  as  the 
loundationof  the  CourtsinterfsriivapeBthe  mere  abuse 
of  poww,  whtoh  ia  ihe  gronadfbraynaction.  Bat  here 
^hepairty  isaakkig^  byaoonrtnutiantobopiUupoatbe 
Sttbae^ioa,  to  strike  t^t  aeetkm  aatiroly  oat  of  the 
act.  Now,  if  the  Court  finds  the  maaos  of  doing  jus- 
tice between  tba  partus,  it  will  not  interfo<e,  exorat 
under  such  miles  and  praviuona  aa  may  be  equHable 
for  that  purpooe;  and  the  Ceort,  tiiormim,  will  not 
deal  vrit^  an  x^uiution  otherwiao  Uma  for  the  pnrpoa 
of  aeeiag  tiiat  eaoh  party  has  that  to  which  they  am 
lespeetively  entitled.  Heae  there  k  pesssasion  eiro- 
naaasly  taken :  it  k  snniesed  orrensonsly  taken,  beeauae 
the  previnons  of  the  bond  were  aet  aaeerding  to  tte 
aot;  aaid  in  thi8,aa  in  Ptyndar'toafo^  it  was  taken  under 
a  bond  which  was  n^  within  pHmsions  of  the  act. 
Still  I  dealt  with  it  as  a  possession;  whether  t^en  de 
nova,  or  to  be  eontinaed  m  the  haada  of  the  Company 
Wider  the  prarisiow  of  At  aet,  4s Bot  malarial;  bnttne 
Compway  giviw  ia  the  owaar  of  tha  land  the  benoit 
theaet  tetoaded  Jm  ahonld  baM,«he  Conrtdid  nottiaat 
that  aa  not  aooenUng  to  tiie  pcsvlrioas  of  tfao  act,  but 
dsatt  with  it  ao  being  withiu  the  aot  tteolC  I  ocmsidar 
ttaat  not  eaiy  as  oermet  andsr  dm  tvmo  of  the  aot  i^ 
aalL  but  «  point  upo>  thorn*  ankinHy  decidad  in  *hat, 
«klCl'boliMriB«lhar«a.  Xko  aaadita  .«f  the 


Digitized  by  Google 


244 


THE  JURIST. 


bond  I  hare  already  obnerred  upon.  Then,  upon  the 
fourth  point>  namely,  that  the  money  was  paid  into 
the  Bank  to  the  aocoant  of  Mr.  Willey:  on  tnat,  as  I 
have  already  stud,  if  the  Company  think  proi>er  to  deal 
with  Mr.  Willejjr  as  the  owner  of  the  land,  it  is  quite 
light  to  pay  it  into  the  Bank  on  his  account,  beoiuse 
the  Company  recognise  his  title  to  the  piece  of  land 
they  want  to  purchase,  and  it  may  very  properly  re- 
mam  in  the  Bulk  until  he  performs  Uiat  duty  which 
be  b  bound  to  do.  There  is  one  other  point,  I  confess, 
of  Mine  difficult,  but  one  that  I  do  not  think  interfwee 
with  the  coone  to  be  adopted,  as  the  nsnli  of  the  pre- 
sent ease,  because  it  does  not  immediatoly  occur;  which 
is,  as  to  interest  from  the  time  of  entoiiDg  into  posses- 
non.  The  act  provides  that  interest  shall  l>e  calco- 
lated  the  time  that  the  parties  enter  into  the 
possession ;  and  a  question,  no  doubt,  may  arise,  when 
was  the  entering  into  possesuon  ? — becsuse,  if  the  Conrt 
finds  that  the  bond  was  not  according  to  the  provisions 
of  the  act,  but  that  the  Company  entered  into  posso- 
sion  under  an  erroneous  bond,  not  good  under  the  pro- 
visions of  the  act,  then,  when  the  question  arises  as  to 
what  interest  is  to  be  pud,  the  question  may  arise  whe- 
ther the  interest  la  payable  from  the  Ume  of  the  original 
jKMMsdon,  not  bdng  a  poBMerion  under  the  86th  •aotitm, 
or  whether  it  was  to  be  calculated  from  the  time  at 
which  the  poeseanon  was  set  right,  by  the  condition  of 
the  iKtnd  being  corrected.  That  does  not  appear  to  me 
to  be  a  difficulty  tliat  afiects  the  question  oTthe  injunc- 
tion. Whether  Mr.  Willey  or  any  other  party,  where 
the  possession  taken  was  not  r^;ular,  because  the  pro- 
ridons  of  the  act  had  not  been  complied  with,  had  a 
right  to  treat  that  possession  as  a  trespass  or  not,  or 
whether  treated  as  a  rightfol  possesnon,  and  subject  to 
interest  from  that  time,  is  a  matter  that  does  not  arise 
on  the  question  as  to  the  injunction.  It  is  a  matter 
that  may  be  material  to  be  considered  in  eome  fbture 
atage  of  the  transaction  between  the  parties.  I  think, 
thnefore,  this  is  a  case  in  which  the  Company  are  tight 
in  the  bond  given ;  and  that  they  are  right  in  their 
course  of  proceeding  under  the  provirions  of  Uie  act ; 
and  that  thev  are  now  rightfol^  in  poiaeflrfon  under 
the  terms  of  uie  86th  eeotion. 

Norton  «.  Hepwobth.— Jim.  31  and  JfareS  14. 
Subttitvted  i^niee—JBiU  of  Revivor. 
StnUe  of  Subpema  to  appear  to  a  Bill  of  Revivor  ordered 

to  be  nOetmttod  upon  the  Solicitor  of  a  Defendant 

(abroad)  wfto  kadaetedfor  the  Defendant  in  all  the 

Proceed*nga  m  the  original  Suit. 

This  WM  an  a^tUcation  on  behalf  of  tiie  ^aiiUJff> 
that  sorviee  of  the  mbpoena  upon  the  solicitor  of  a  de- 
lendant  of  the  name  of  £1rth  might  be  good  service. 
It  appeared,  that  then  had  been  a  decree  in  the  oridnal 
anit.  The  plaintiff  then  died,  and  this  was  a  bul  of 
Tevivor  bv  his  personal  representative.  All  the  defend- 
ants had  Deen  repreeentea  by  the  same  solicitor  in  the 
proceedings  in  the  original  suit.  Firth  had  lately  gone 
to  America,  and  his  residence  was  not  known;  but  he 
had  not  abeoonded,  withiu  the  -meaning  of  the  31st 
Order  of  May,  1846 :  it  was  an  application,  therefore, 
for  substituted  service,  under  the  general  jurisdiction  of 
the  Court.  The  appucati<m  had  been  made  to  Vice- 
Chancellor  Wigmm,  ont  his  Honor  had  refiuad  to  make 
the  order. 

l%e  SoikUeir-€hmmtUf  in  support  of  the  application, 
referred  to  W^fmwitk  t.  Lambert^  (3  Beav.333);  Hob- 
iloKMT.  Ckmrtn^^  (12  Sim.  140;  S.  C,  6  Jar.  28}; 
Oooparr.  Wood^  (6Seav.  381);  HonOy  v.  Holmet.  (4 
Hare,  306;  S.  C,  9  Jur.  226).  He  also  referred  to 
the  Stat  4  &  6  Will.  4,  e.  82,  s.  1,  allowing  substituted 
'  service  npon  receivers  or  stewards.  On  the  other  hand, 
fas  admitted,  that  there  were  several  of  the  earlier  cases 
nn&Tonnble  to  the  applieatifai,  viz.  €MtdnUi  r.  Char- 


HOC*,  C6Ves.  171);  Henderton-r.  Meggt,(i^t.\ 
127).  The  latter  case  decided,  that  serriee  eoiU  ■ 
be  substituted,  and  that  plaintiff  could  only  jsoMj  \ 
teking  the  bill  pro  conftsso;  but,  acootdutf  totbefn 
sent  practice,  it  could  not  be  taken  procomcnointba 
serving  the  defendant  in  the  regular  way, «  by  nki 
tnting  service.  {Brcwn  t.  £00^  INdc  64S^  nd  In 
Warner,  Dick.  646). 

JTon*  14.— The  Lord  CummLoa  liia,  tkit  tl 
case  was  within  the  principle  laid  down  by  LndLjl 
hnrst  in  Jfumy  v.  Vipart,  (1  Phil.  621),sitdttat, 
fact,  the  present  case  was  much  stroi^  in  bnn 
subrtituting  service  than  was  the  case  of  Ifitny 
V^Mtl,  bemuse  in  that  case  there  wse  nunljtM 
from  the  solicitor  of  the  absent  defendant,  ti 
she  bad  instructed  him  to  do  whatwaanecowj'hl 
matter  on  her  behalf;  butL  in  the  present  cue,  fli 
was  the  circumstance  of  the  solicitor  having  letat 
repreeented  the  absent  defendant  by  acting  Ark 
tmrough  the  whole  progress  of  the  origtnil  nit;  ■ 
that  the  bill  of  revivor  related  to  the  same  imHk  I 
should,  therefore,  make  tiie  order  sabi^tiagMA 
His  Lordship  also  obeerred,  that  he  qnite  em 
with  Lord  Lyndhurst  in  his  opinion,  tb&t  great  oai 
should  tMuaed  in  granting  these  apfjieatioui;  inrtl 
without  due  caution  in  entert^nii^  soeh  m>li«l* 
it  was  manifest  Uu  greatest  injustice  ni^MW 
absent  parties. 

ROLLS  COURT. 
Watts  v.  CnRisnB.— Jfim*  1*. 
Bjuitable  Set-off— Aetignment  tf  Chote  ni 
T.  W,md  W,  W,m  iMbUedtoClfCt^^ 

due  to  T.  W.  fivm  the  Sanien  on  toffw*  ^ 
count;  and,  in  thie  StaU  of  Tkingt,  m  tffSw^F 
1843,  the  Banter*  ttopped  PajmeiU,  M  tb  if< 
continued  open  for  Butineaa;  the  Boidm  ncm 
their  own  Notee  in  Payment  of  DebttiM»totm, 


nuMfM  no  Cash  P<^nunte;  tte  SteaMff^'f 
tented  by  them  to  be  temporary.  (M  «f,^^ 
1843,  T.W.attkmed the  Balance  dni to it^f^J'} 
and  W.  W.,asPar1nerg,  and  AflfMH"""*" 


Z)m  given  to  the  Baniert  to  tranter 

the  account  of  T.W.  and  W.W.  Wuii^f 
and,miheZUtMe9,\^,aFiatinBmbHl^ 

cgedntt  Bankers  on  em  Act  ofBanbu^^m 
Oa  Day  bdi>re:—Held,  that.  W.oiSW.JV. 
no  Eoui^,to  Met  off  tie  J^«»>^/:^^2' 

aga^dte  Blanco  due  from  T,  W.<a>dW.W^ 
In  the  month  of  April,  1843,  John  CJarlw. 
Mitehell,  Joseph  Philips,  and  Thomas  Sautt  » 
on  the  business  of  b*uieni  in  Leicwtw, 
style  of  Clarke,  MiteheU,  &  Co.,  and  the 
Thomas  Watte  and  William  Watts,  wlw  were » 
and  son,  carried  on  business  in  the  """"f**?*  ?  < 
merchants,  under  the  style  of  Thomas  *; 
The  finn  of  Watte  &  Son  had  a  hankwRacwJt 
Clarke,  MitcheU,  &  Co.,  and  Thomas  W^IJJfJ 
private  account  with  them.   On  the  22nd  AprM' 
Clarke,  Mitehell,  &  Co.  suspended  their  pVOfJ; 
they  issued  circulars  amongst  their 
effect  that  the  stoppage  waa  nw"!/ •  *«^fCa* 
pension  of  peyment,  and  that  no  1<» 
led  by  their  onst<mien',  and  that 
made  to  mdce  snch  anangements  as  woaia  F' 
to  the  InconTonience  reenlting  from      ""fTC , 
bank  was  kept  open  as  usnal,  «»^» '^'^'H  Jil 
payments  were  made  by  the  bankers,  ""V.  ^Ti 
Sii^r  notes  In  satisfiMstion  of  debts  <^«.|^|Sd 
pursuant  to  the  directions  of  castomei^u^Jj^ 
hmoes  due  to  them  from  the  baokera  iP*gJ||g  ^ 
oUmt  eBstomen  who  imt  In  debt  to  u» 
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if  fle  aton>4^  Watto  &  Son  wen  indebted  to 
Ikttal:  ia  Uw  wm  of  336/.  16f.  SJ.,  and  there  was  a 
lalnos  i€  4!IBL  lit.  dne  from  the  bank  to  Thomas 
Tatti  QD  iiis  prirate  aeconnt.  On  the  26th  May,  1843, 
ihBd  the  arain  of  the  bank  were  in  this  poeition, 
Tfmm  Watts  cxeeoted  an  indentnre  of  aaugnment  of 
Ifei  UuK  of 478^  14(.,  due  to  him,  to  Watts  &  Son,  as 
viifKtacn  ssaibresud ;  and,  on  the  same  day,  Watts 
llSssttwd  a  notice,  in  wiitu^,  signed  by  them,  to  be 
■nl  Nthe  bnken^  which  was  as  follows: — **  I,  the 
'  vlaipii,  Tbonss  Watts,  of  Leicester,  in  the  connty 
Y  ^ilf"*       DWRhant,  do  hereby  giro  yon  notice, 
'  #tllin)Van  udntan,  dlated  this  day,  assigned 
"  ^wdiiMl  ths  balance  or  aom  of  478f.  14*.,  stand- 
Ihi^usM,  and  all  other  monies  belonnng  to  me 
■auaon,  as  my  bankers,  to  Thomas  Watts  and 
Vi^  d  LeiMBter  afores^,  spirit  merchants, 
ittari^ned  lliomas  Watts  and  William  WatU 
'  r  nfBR  Ton  to  place  the  said  sum  of  478/.  14ff . 
Mogo&tof  the  nid  Thomas  Watts  and  William 
:  ■«UacB^'  &e.   The  bankers  declined  orn^- 
teictn  this  notice  and  requisition;  and,  on  the 
,1U3,  a  fist  in  bankni|^CTr  was  issued  sgunst 
mU  on  an  act  of  bankruptcy  committed 
|B«faLimd»  which  they  were  duly  found 
malttie  d^bndants  in  this  suit  were  ap- 
ttersipwes.  In  Febmsry,  1846,  the  as- 
Woi^  u  action  gainst  Watts  &  Co.  for  the 
itSBL  16f.  3d.  doe  from  them  to  the  bankoB ; 
W«ti  A  Ci,  therenpon  filed  their  bill  in  this  cause, 
balanee  of  478/.  14#.  dae  to  Thomas 


fiilisitActiu 


•ActoaUf  sBsigned,  so  as  to  give  them  the 
is  t^atj  to  Kt  it-  oflF  against  the  balance  of 
lAi.  3i  iat  from  them,  and  {vaying  that  the 
>ught  tn  TestBdnsa  from  proeecgting  the 

fu    absence  of  TVtnwr)  argued  the  case  for 
tifc,  entendin^,  that  it  was  the  dut^  of  the 
^  .TOathty  received  the  notice,  immediately  to 
«fc«d  the  balance  of  478/.  14i.  to  the  aecoaot 
■inililj,  at  mch  partners  as  aforesaid;  andtbat, 
aMUadime,tne  tranaaetion  eonld  not  hare 
■^■dttd.  They  obeyed  nnular  directions  on 
'  1**^  nutomera,  and  sneh  transactions  were 
to  be  impeached.   At  the  time  of  the 
^P^**!  tkae  was  &  general  expectation  amongst 
y«*^rfthe  bank,  that  it  would  be  able  to 
^^""■fttnJties.  and  it  continaed  open  for  all 
^y*JJOBI*lhit  it  did  not  make  any  payments  in 
oxtght  not  to  be  prejudiced  by  an 
« tte  part  of  the  bankers. 
^m9aui8.Smth,  contra,  contended,  that  the 
JP^j^MMt  hsTe  acted  on  the  notice  without 
Sfc^*!]    ^  preference  to  the  plaintiffs.   It  was 
Ta—^lsit  there  was  any  valuable  consideration 
vwa^^nocQt, 

M.  R.,  thought  that  the  plaintiffs 
^irttttU  to  tiie  eqnitaUe  set-off  didmed  by 
™' ■<«  diamiMed  the  bill,  with  costs. 

'>*«HAirCKLLOE  OF  ENGLAND'S  COURT, 
ffim  f.  SnoB.— 23  and  24. 

^^yt*--Paj/mei»t—PriorUy—Interetted  Witneu. 
'^'iMdMortgagettofim^quiuAhEttaie;  Mori- 
fl^^w  toidltoa  Purchaser;  Purchaser,  at  re- 

*«Mi«r/W(  toiUM.  OnaSttttJwFore- 
^^^^i^tmmt  Mortgage— ffdd,  iMat  tU  DOt 

^^Gateiii  iforUfogor  became  BankrujA.  Ob- 
7**1(1  AMeacw  Si^  femur  ^Ou  Ptmkamrm 

*TiUds]r,by]wrwil],gan  loF^aneisCroMand 


Samuel  Piiidbam  all  hw  real  and  personal  estate,  upon 
trust  absolutely  to  sell  and  dispose  thereof,  and  stand 
possessed  of  the  monies  arising  from  the  sale,  on  tmsL 
after  payment  of  debts,  &c.,  as  to  one-third  part  thereof 
for  Ann  Symes  during  her  life,  and  after  her  death, 
upon  trust  to  divide  the  same  among  her  children.  John 
David  Symes  wsa  her  only  child.  By  an  indenture, 
dated  the  27th  May,  1845,  wter  reciting  a  mortgage-deed 
of  other  property,  dated  29th  Septemiwr,  18^  to  the 
plaintiffs.  Watts  and  Whidbome,  John  David  Symee 
promised  and  agreed  with  the  plaintifia^  that  the  pro- 
perty comprised  in  the  last*  mentioned  deed  should  stand 
ehai^  with  the  paymoit  400/.  to  the  plainti  A :  and 
Symes  also  asdgned  to  the  pbuntiffs,  by  wajr  of  mort- 
gage or  further  security  for  the  same  400/.,  his  share  of 
and  in  the  residoary  or  testamentary  estate  and  effects 
of  Mary  Pidsley,  deceased,  subject  to  the  life-interest  of 
Ann  Symes,  and  also  subject  to  an  indenture  of  mort- 
gage of  tiie  27th  November,  1844,  whereby  the  same 
premises  were  assi^ed  to  Watts,  upon  trusts  for  se- 
curing the  sum  of  1200/.  and  interest  unto  Mary  Se- 
vome.  The  indenture  of  November,  1844,  was  not 
stated  in  the  pleadings,  but  was  produced  in  court  by 
the  defendants;  and,  from  the  statements  of  the  Court 
and  at  the  bar,  it  appeared  to  be  an  assignment  by  Watts 
and  Whidbome  as  prior  moi^jageeb  aid  by  Symsi^  of 
Symea^B  interest  nnaer  Uaiy  Kdaley^s  will,  to  Watts,  in 
traat  to  sell  and  r^y  Ua^  Sevenw  the  sum  of  12001. 
and  Intereat,  whldi  speared  to  have  been  advanced  by 
Mary  Seveme  to  Symes  for  the  purpose  of  payiiw  off 
a  former  mortgage  to  Watts  and  Whidbome.  In  1848 
notice  was  sent  to  Symes  that  Mary  Seveme  required 
payment  of  her  money ;  but  it  was  alleged  that  this 
notice  was  sent  without  her  authority.  Shortiy  after- 
wards the  defendant  Tanner,  who  was  a  connexion  by 
marriage  of  Symes,  offered  or  consented,  in  order  to  re- 
lieve Symes  from  his  difficulties,  (as  was  stated  by 
Tanner),  to  purchase  Symes's  revernon  under  Mazy 
Pidsley'sisilCand  the  reversion  was  acoordingly  valned 
by  on  actuary,  who  valoed  it  at  1474/./  and  on  the  30th 
Jnlr,  1846,  Sy  mes  exeented  the  following  i^reemcnt; 
**  I  hereby  acknowledge  and  dcdure,  that  George  TaiH 
ner  has  agreed  to  purchase  of  and  I  have  agreed  to 
sell  to  him,  all  my  reverdonary  estate,  right,  and  in- 
terest in  all  the  real  and  personal  estate  and  effects  of 
Mary  Pidsley,  devised  and  bequeathed  by  her  will  and 
otherwise,  at  or  for  the  price  or  sum  of  liSOO/.,  subject 
to  my  mother's  life  estate  and  interest  therein ;  which 
said  sum  of  1500/.  is  £5/.  more  than  my  actuaiy  has 
estimated  my  ioterest  therein  to  be  worth.  And  I  fur- 
ther acknowledge  and  declare,  that  the  said  Geor»e 
Tanner  has,  at  my  request,  pud  unto  Mrs.  Mary  ^ 
veme,  the  mortgagee  of  my  said  reveruonary  interea^ 
the  sum  of  1240?.,  in  dischuge  of  her  said  mortgage  ana 
interest,  out  of  the  said  punmase-money  of  1500/./  and 
I  ame  to  execute,  and  that  all  pMties  li^ereated  hi  my 
s^d  revenionaty  property  diall  join  in  executing,  on 
request,  a  proper  conveyance  and  asBlgnment  of  tiie  s^d 
reversionary  estate  and  interest  nnto  the  aud  George 
Tanner,  bis  executors,  administrators,  and  assigns;  and, 
until  such  conreysnce  and  assignment  shall  be  duly 
executed,  the  said  George  Tanner,  his  execntors  and  ad- 
ministrators, shall  stand  in  the  said  Mary  Severae*s 
place  and  stead  as  mortgagee  thereof,  and  have  the  full 
benefit  of  her  mortgage  security."  Either  on  the  29th 
or  80th  July,  1846— ^r  the  evidence  on  the  subject  was 
not  clear — Symes  and  Tanner  and  a  Capt.  Holman  called 
on  Mary  Seveme,  unexpectedly  to  her,  as  she  stated, 
and  Tanner  offered  to  pay  her  the  money  due  on  the 
mortgage  to  her.  She  hesitated  about  taking  it,  and 
veferwd  them  to  Whidbome,  who  was  her  solicitor. 
Tanner  then  produced  the  money  and  paid  her  12401L 
1210/.  for  principal  and  90f.  for  interest.  She  consented 
to  reeeiTe  the  muey,  and  then  Tanner  asked  for  the 
deadly  and  threattnad  to  compel  her  to  give  tlum  vp» 
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mi  iht  than  gw  thm  up,  (tiny  wtn  stated  to  ha 
lurown  nor^age-deedaoiuy^.  TaBBar  than  a^ad  h«r 
to  aign  an  aeknowk^imant  that  ha  had  paid  hn-,  bnt 
dM  refiiaed  to  aiffn  anything  but  an  acknowladgmant 
that  she  had  reoeived  the  money,  wit^vb  Whidboma'a 
ooaaant.  She-  deelued  in  bar  eridaoce  that  nothing 
vaa  said  about  any  transfer,  and  her  account  was  cob- 
Imed  hy  her  daaghter,  who  waa  present;  but  Symea 
Ib  hk  evidence  aaid  that  she  agreed  to  exeente  any 
^nadm  or  other  document  which  naa  r^ht,  when  called 
vpm.  ShBf  hgiwa¥ar,  did  refeae  whan  apHied  to ;  and, 
in  fiMt,  nerar  exeaoted  aoy  tnmtkr.  l^nnar,  by  his 
BMWar,  and  Symes,  by  hta  eridance,  stated,  that  tiie 
Boney  waa  Tanner's,  and  advanaed  W  him  on  hia^own 
Mconnt.  The  plaintiA  filed  ^eir  bill  «n  13th  Avgvat, 
1849,  amMdedon  11th  November,  1847,  against  Symes 
nd  Tanner,  (Symes  baring  become  buiknipt,  hh  a»- 
sigiweB  were  brought  before  the  Court  by  a  sapple- 
■MMtal  bill),  praying  an  account  of  what  wae  due  to 
them  on  their  Beeuritiee,  and  that  Symes  and  Tanner 
m^ht  pay  the  same  or  be  foreclosed.  The  question 
vaa,  whether  the  debt  duo  to  Mary  Sevetne  was  still  in 
esistence,  and  oonseqnently  a  oh^e  on  Mary  Pidaley'a 
•state  prior  to  that  oi  A«  martifameat  or  misthar,  by 
yayraent,  it  had  beaune  extingmmed. 

Skmpter,  {Bolt  wHh  him),  ft>r  tiie  plaintiffs.— We 
omtend,  that,  by  paynmit  to  Maiy  Senrntie,  the  sabiect 
of  her  interert — that  is,  the  driit — became  extinguished 
and  incapable  of  trannier;  and  av«i  if  it  did  not,  and 
Ae  refused  to  make  a  transfer,  she  eanttot  be  made  a 
Inatee  for  Tanner  i^inst  her  own  will ;  she  baa  a  per- 
&et  right  to  reftise.  ( PMeotk  t.  Burty  Coote,  Mbrt. 
M3;  Dunstam  v.  Pattenon,  2  Ph.  341 ).  Mrs.  Sereme 
never  had  any  legal  estate,  that  is  in  trustees  nnder 
Slanr  Pidsley's  will ;  tiie  idnioet  she  had  was  the  bene- 
fit of  the  coTenant  ibr  payment  and  some  equity;  when 
Hm  debt  was  paid  off  it  was  extinguished.  (  TohAiim  v. 
iSWe,  3  Mer.  210;  Greatnld  t.  Marsham,  2  Ca.  in  Ch. 
170;  Bro»nY,8lmdt6atm.ti»i  Medlmv.Jforlm^U 
8tm.222:  SJvr.SM;  iiVipr«vv.JfeM,4BeaT.ie;  Jimer 
T.  Damth,  4  Buss.  277;  Smith    PhiUipa,  1  Ke.  694). 

Diekiimmf  fw  Tamar.— Tamv  paid  this,  not  as 
went  for  S^ea,  bnt  as  a  stranger,  and  aa  anch  claims 
the  debt.  The  debt,  unless  paid  by  Symes,  still  sub- 
rists,  and  Watts  is  a  trustee  for  the  person  to  whom  it 
iadae.  It  is  true,  that  thm  was  an  agreement  between 
Symee  and  Tanner  for  sale  of  Symee's  interest,  but  that 
nererhas  been  earned  into  enect,  and  Symes  is  still 
Mie  owner  of  this  property.  In  Mocatta  v.  JUurpatroyd, 
(1  P.  Wme.  398),  when  the  contract  was  completed, 
U»  charge  was  kept  alira.  In  Brown  t.  iSlMul,  (6  Sim. 
S80),  the  party  paying  off  had  pnichaaed  th«  equity  of 
KsdanptioD. 

Bhurtf  (  with  DjaNnwn)  .—The  payment  off  of  Mary 
Sawme  waa  done  by  Tanner,  in  pnrsnance  of  his  nor- 
niaeof  pnrehaaingfromSymaB.  Th«  mortage  to  Mary 
SaTame  is  In  tho  liiape  of  a  deed  of  trust,  and  Watts, 
<lw  tRietee,  must  hold  the  security  for  the  ben^t  of 
ny  o«e  who  paid  off  Maty  Serenie.  From  the  nature 
tS  the  property,  it  being  equitable,  there  waa  no  ocea- 
ahm  for  any  re-oonre^wnee,  and  the  moment  the  money 
was  paid  the  transaction  was  complete.  If  a  mortgagor 
■id  third  mortgagee  are  agreed  that  a  debt  ^all  be 
llept  on  foot,  it  is  not  in  the  power  of  a  second  mort- 
gagee to  alter  their  terms  by  refoang  to  convey.  This 
oaae  has  been  ugued  as  if  the  prioritiee  depended  on 
■ary  Seveme's  condnet,  and  as  if  she  could  choose 
irtiather  the  debt  should  be  considered  wiped  out  or 
But.  In  cases  of  equitable  mortgagee,  we  are  in  the 
Iwfcit  of  spe<^Bg  aa  if  they  were  legal,  but,  in  &c^ 
cmything  in  them  depMids  on  notice  to  the  tmstees, 
■ad  not  on  the  emention  of  deeds.  Suppose  Tanner 
bad  paid  off  one-half,  would  not  Watta  have  been 
tnutee  still  for  Mary  Senme  as  to  the  other  half,  and 
if  pe,  why  not  for  Taanenas-to  hia  half! 


7Mv  for  Symes. 

WilUt,  for  Syme^ff  WMfflHiii^  took  m  pirtlBlh 
argument. 
ItoU,  in  reply. 

Vfos-CHANCBULML — ThiB  da*-  imut  be  Mmas 
by  ooQiidMing  whose  moB^-paid  this  lady.  Shtriai 
in  this  sitnation :— In  Novevaser,  1844,  ihebytiMda 
did  not  become  mortgagee,  in  anyeease^  of  toeimat 
which  Syraea  bad  coaveyad  to  Watta  aai  VUdM 
W  the  deed  of  ]«49;  hut  it  appears  la  nn^  tlit  Ifa 
Pidd^  had  devised  oavtain  astatee  of  bar  on  to  M 
haa  and  Cross  in  fte,  in  trait  to  sril,  od  aM 
^iists  declared  by  the  friU Svnea had  an  ii[lMt,iB( 
the  mortgage  of  27tii  NotmbW,  1844,  wai  ■ 
which  recited  a  fbmwr  mortgage  made  1^  S^na  t 
Watts  and  Whidbarae  of  hia  interest  in  ha  ihKt 
Mary  Pldsley*8  monies,  to  arise  from  the  nk  of  m 
eetates;  and  then,  in  oonatderatien  of  Maiy  Sncn 
payine  off  the  obaige  of  Watts  and  Whidbom,  Ml 
and  Whidbome  osugned  suoh  interest  as  thiy III « 
Watts,  as  a  sort  of  trustee  for  Mary  Sevwne;*!,*^ 
^peon  to  me,  the  true  cbuaot«r  whicb  HaiyMa 
acquired  was  that  of  the  poweaoor  of  a  righ^ 
money  waa  not  pud,  to  upon  WaUs  to  tKtflrt< 
tlie  money  whi^  might  be  bi  the  heads  of  CniMi 
Piidbam,  in  remet  to  the  share  of  Synm 
would  satisfy  the  money  doe  to  h«,  Maiy  otm 
Theait  seems  that  the  plaiiridA  ware  aecoodmrW 
of  that  fund,  in  a  certain  aanaa;  but  ihathtMtga 
of  Ju  ly ,  1 846,  there  was  that  amngement  betw«  9ja 
and  Tanner,  by  virtue  of  which  a  valuatiw  wm 
of  Symea's  intewet,  «id  ultimately  it  was  ^rw^* 
Tanner  should  give  the  amount  of  the  wkatic^p 
261.  Whether  the  payment  to  Mis.  Sevwneinqi"* 
aotnally  took  place  upon  the JHly,do«io<W' 
very  distinctly;  but  it  does  not  seem  very  ""•'"^ 
cause  the  real  view  of  the  case  i^  that  it  WW*"* 
action  with  the  ^:reem«it.  It  certamly  *™ 
been  competent  for  Tanner  to  pmoade  ""J*^ 
to  reenve  the  monev,  and  to  make  an  '"^S^^  ■ 
damtion  of  traet,  which  would  have  MM 
tho  strict  sense  of  an  assignee,  to  stand  in  mJ"™?" 
but  the  agreement  having  been  that  th»  ""^fffl 
sum  of  1600/.  paid  to  Symee— 1  mean  the  ^ 
Symee,  in  which  he  saya— fHis  Honor 
part  of  the  agreement.]  Then  I  take  H  to  be  •<*«J 
ledged,  in  that  veiy  instrument  which  conBbWWsw 
right  of  Tanner  to  interfere,  that  H  was  not  a  p?" 
by  him  for  himself  out  of  hia  own  mome^batny^ 
eflfect  a  payment  by  him,  at  the  request  <>' °J™f%"  J 
of  the  purchase-money.  My  opmion  is,  wat,  dt  w 
payment  to  Maty  Seveme,  the  debt  was  P««»*° 
was  an  end  of  her  interest.  Tanner  might  have  ws 
tiated  the  matter  in  another  manner;  bnv"^  7, 
he  did,  it  appears  to  me,  that,  bythe  negotiafcoo, » 
took  place,  the  debt  waa  paid^Fwrf  aeerm 

Ab  evidence  In  the  cause,  Didkituoit  read  the 
Bitions  of  John  David  Symes,  who  had  been 
under  an  order  of  CouH  in  the  usual  fonn,  m  •  ^> 
for  the  defendant  Tanner.  _^«d.^ 

Shapter  objected  to  this  evidenee  being  "^'JJ^, 
leging  that  S^rmes  was  an  interested  P^^^'^^jt^ 


woul3  give  h'im,  though  a  bankrupt,  a  ngl»t 
-     -      rWj,2S.&S.188)  Vhere_»p«^^ 

interested,  he  could  not  t«».**"Stifl 
since  the  act  making  interest  not  a  disqw™*" 


(Garth  V.  Thomat 
too  much 


{Clart  V.  Jlybum,  12  Jur.  613).  miA 
DieHnaon  relied  on  the  act,  and,  ^'^{^^^  I 
that  Symes,  as  mortgagor,  could  not  be  iniei«»" 
thepriorities  of  his  morteagees.  .  .  tertsti 

His  Hokob  observed  that  Symes  might  J*  ^ 
if  he  wae  brought  forward  to  prove  that  tne 
mained  in  the  same  state  in  which  It 
raalely  reenved  the  eTidenca^ 
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Bamat—Cmttnetim—AhtoUae  IntereH  or  LtfeBHaie, 
wik  Power  of  Dit^otitum  ly  WiU—Hudand  and 
Wi^-CkmtnAiUtmr—InpMa — Marriage  Arttekt. 

Smut  ^  revimry  perxnal  Estate  after  J>tcMue  of 
TMo^t  Widm,  or  ka-  Mamage  in  kit  DaughUrt 
TiJ^iBH.fn  liii  "PmrrVrr  fir  imi-  tobe  akoa^i  amti- 
iniamtof  inker  upon  her  attaining  her  Age  of 
Tki*  ■!  Fiury,  emd  to  heevlifect  to  her  Dispoiition 
imii^ miintateiitlkmgkterMkoulddie  "witheut 
tmmlmmty  mt,orwitkoiadiu>otiag  hher  Will 
Mn  IVMcrtr,"  tkm  0Mr:—Bd£t  wwm  Ute  ComteM, 
mAiOm^tootfarI4flt,wma  tettmnlaty 

t^^mntfrnion^  to  the  Mmace  of  tie  J)avghler 
ipiiw  Ti/irt,  Oe  amd  her  Hueband  eovenanted  to 
^agkhblmit  under  the  aboeeBequett  upon  Timet 
~  mim  md  the  ChUdreu  of  the  Marriage:— 
kaSnitlftheChildreK  after  the  Deathofthe 
'i  Wiiom,  far  a  epeeifie  Perforwuuiee  ^  the 
,t^  (kfiiiffiMd  fKX  ham^  reduced  the 
^PwoiwR,  the  Artielea  were  not  binding  m 

1^  Eki^  bv  hia  will,  dated  the  27th 
,  n^dto^Mtmtttg  WilHam  Lubbock,  Eiq^ 
ii  Wats  Maish  and  R^a  bis  exeeatora, 
■  h«  ia  tucMMry  to  nmtion,  aB  ittUom : 
nnd  direct  my  mad  encMafon,  or  the 
^,       — '^1^  Ikis  exaBUtaiB  or  Kdmiaietcatotit,  M 
ft  jBl9*f*w««%  otn  be  after  niy  deeease,  or  ther 
9f  ^f^^to  nil  sod  dispose      either  by  public 
«pnte»atact,  Mtbey  ■hall  deem  inestad- 
*a  mi  nay  imr  memoMgeBf  landa,  heredit*- 
mJmI  (Bttto,  whether  freehold  or  copvhold, 
^tihukmrn,  ud  w^eresoerer  being,  for  the 
nd  nuit  monegr  that  can  be  obtained  for  the 

 If  "tan  the  rents  thereof  ontil  the  Bame 

g>y  tfc»  money  Miring  from  moh  sale  or  aalM 
I^BnatiacTH^in  the  meandme,!  desire  may 
•■•♦•d  wuddered  aa  part  of  my  peminal  m- 
^itidiHttaihediipoeitim  hereinafier  mmde 
netatetorlh(n,aikeremBo«ariogthcMme 
^«id«(iDd  BiDaga  a  iMBthald  bm  whieh 
■  fa  which  porpoae  he  gave  ibem  all 

.T^H* "ft^ therwiTtwu  (except  the  houeehold 
^■"••faK  ffhieh  he  gave  to  hie  wife  abso- 
nrf^L^  ^aariy  to  pay  and  lypily  the  oUar 
^^T^f^'fieag  firom  carrying  on  Uie  Sum,  and 
^^^l^iDij  eSeots,  in  wd  towards  the  so^ort 
Syy'V"        and  the  uwintsnanee,  eduoatioa, 
Pjm^of  Kliubeth  bis  danghter,  (afterwards 
gl^'ut,  fa.  Borton't.  until  the  latter  attained 
He  owidiu  of  audi  yearly  profita  to  be 
estate,  and  to  be  aatgect  to  the 
r^wwoiioiMd;  and  direoting  iuaexeeotois 
T^iMimiTe  all  aoniB  of  money  dae  to  him 
y  "y  iinat  utalaoayiar,  and  to  inveattfaeuMan- 
**2^ft«m  tfaeade  of  his  rami  estate,  from  the 
^ttMf  IB  the  aaantima,  ftem-tbe  profits  arising 
^^Sf  «a  the  fimn,  or  to  be  reeeived  as  last- 
?***tUi  nal  or  gorBzamsiTt  seaoTity,  and  to  eon- 
2^*'>'  <^  hlffi  seenrity,  together  with  suoh 
rf  aioaey as  be  -might  hare  already  inveoted 
2  '■tiued  in  these  words:— "The  dividends, 
?*'^*^^<>diiM  thaieof,  or  so  nraoh  thereof  aa 
***MMiy,  I  desire  may  be  applied  in  themam- 
^''^•'MMHn,  and  briny  ng-itp  my  said  dai^bter, 
*f*w«qBortof  my-aaid  wise  nntil  the  former 
^■Wb  tae  said  age  of  tmniy-one  years;  and 
•>  moa  as  my  dangbler  shall  attun  tier 
VKIbnlgiTC -and  bequeath  to  bertheenm  of 
?>prtgfnysBid penonal eatata,  forlurownttae 
fJN.  Aadmy  vffljlao  k,  that  -when  my 
dull  attain  Jwr  a^B  •«(  itmnty-Kme  yaaa^ 


then,  that  my  said  anentom,  or  4lie  snrviTm-,  his  a»* 
ecutors  or  administnton,  shall  pay  all  the  clear  lUvi- 
denda,  interest,  and  prodooe  of  my  said  penonal  estate 
and  etfeets,  as  and  when  the  same  shall  aconiedue,nBto 
my  wife,  daring  her  life,  she  keeping  herself  aia^ 
and  unmarried  during  tbe  life  of  my  daughter.  Anl 
from  and  after  the  deeease  of  my  wife,  or  her  inta^ 
marriage  in  the  lifetime  of  my  danghter,  which  shall 
firat  happen,  then  I  giee  and  heqmath  all  and 
eaiid perienal  eetateaitd  effeotemtie  eaid  daughter,  IM 
MBM  to  be  alwa/ft  ooneidered  ae  veiled  in  her,  upon  lut 
attaining  her  aaid  of  tmeMHmo  peartt  and  to  be  etA- 
jeet  to  her  diepoeMon  thenx^."  The  testator  then,  ia 
the  event  of  toe  marriage  of  his  widow  in  the  li&tuiia 
of  bis  daiigbter,  rcroked  the  interest  before  giTCa 
her,  ^the  widow),  and.  In  lien  thoeof,  gave  her  SB 
annuity  of  601.,  and  continned  ae  follows: — ^"And 
my  will  farther  is,  that,  an  eaee  EUeaieth  dangk- 
ter  eheUl  happen  to  d^ri  thia  l^fe  withont  a(laimmi0 
her  amid  age  of  tteeitljMme  year*,  or  without  diepoein§ 

Lher  mil  of  the  property  hereby  derised  to  hsr, 
1  that  the  same  and  every  part  thereof  shall  be  sob- 
jeet  to  the  dispoaitiw  by  will  of  Elisabeth  mv  wifi^ 
whether  she  diall  be  married  er  sole,  such  dispast- 
tion  nevertheless  to  be  oonfiood  to  my  brother  and 
sister,  or  my  sevenl  nephews  and  nieoes,  or  thalt 
reflective  cbildssn,  and  to  be  given  to  them,  soma 
or  one  of  them,  in  soeh  akatss  and  proportions  as 
my  sud  wifiB  in  her  diacKtian  shall  think  fit ;  and,  ia 
d«ault  of  such  her  dia^Mrition  thereof,  then  I  give  tha 
said  pemoaal  estate  and  eflbots  eqoaUy  amonost  suah  of 
them  as  shall  be  livii^  at  her  death,  and  Ue  isaas  of 
snob  as  may  be  dead,  soeh  issue  taking  th^  deeeiast 
parents'  share  equally  amongst  them." 

Tbe  testator  died  the  11th  Jime,  IBOS,  leaving  his 
wife,  and  Mrs.  Borten,  who  was  then  unmarried,  his 
only  child.  The  will  was  proved  tm  tbe  4th  AagHa^ 
1800,  by  all  the  exaoutors.  On  the  27th  June,  182^ 
Mrs.  Borton,  thm  an  infant,  intennarried  with  the  de- 
fendant John  Henry  Borten,  her  present  husband.  Tha 
plaintifiv  were  the  ohildm  of  liiat  marriage.  By  arti- 
cles  of  Bsttleraent,  dated  the  22nd  June,  1822,  executed 
pwviondy  to  the  marriage,  the  defsadaat  J.  H.  BorloB 
and  his  then  iutsndad  wife— but  as  to  the  latter,  at 
&r  only  as  she  lawfully  coUld— coveaumted  with  tha 
ttastees  therein  mentioned,  that,  in  case  the  masrla^ 
shonld  take  effect,  and  as  soon  M  the  case  would  admit, 
the  sum  of  1000^,  part  of  Mrs.  Borton's  beforf-raaa- 
tioned  legacy  of  2000/.  nnder  her  father's  will,  (as  to 
whioh  smn,  however,  there  was  not  any  qnestion  hi 
thia  suit),  and  also  idl  other  anm  mid  snms  of  monev 
whatsoever  whieh,  under  and  by  virtue  of  the  same  wilL 
should  beoome  vested  in  Mrs.  Borton  when  she  ahcnila 
ottun  twenty'One,  and  wbiob  she,  or  J.  H.  Borton  ia 
her  right  in  the  event  of  the  marriage,  would  beooiaa 
Mititled  to  receive  upon  the  death  «r  second  marriagi 
of  Elizabeth  Repton,  tbe  mother,  whieh  ahoald  fink 
hwpen,  should  be  settled  upon  the  tmsta  thereiaafter 
demnd,  being,  in  efisot,  trusts  for  the  separate  tiaa 
of  die  wife  during  the  joint  lives-of  httself  and  ha»> 
band;  and,  after  the  death  ef  ettbar,  for  tbe  surviraC 
ficir  life ;  and,  aAsr  the  death  of  the  survivor,  for  tha 
ehildran  of  the  marriage.  No  settlement  had  been  sxa- 
cuted  in  pmstuocs  of  these  articles.  OntbeSOthMarob, 
1844,  Mrs.  Borton,  who  waa  then,  as  sIm  bad  ever  stnsa 
been,  living  apart  from  her  husbuid,  filed  a  bill,  by  her 
next  friend,  in  thiaoourt,  {Borten  v.  Marah),  against  tha 
sarvivingtrusteesof  the  will,  tbetiasteeaoftbe  inarria^ 
articles,  her  mother,  her  husband,  and  tbe  plainilflfs  m 
this  suit,  pmying  the  common  acooonts  of  the  testator^ 
estate,  and  that  her  (Mrs.  Borton's)  rights  and  ialav- 
este  tbevmn  uader  the  testator's  will,  and  with  referanaa 
to  tha  «rtiob%  night  be  Bsaertained  and  dedared  by  tiia 
CaarL  Tl»  eaase  a(  AerMi  v.lTanA  had  dnhr  paa- 
■aliil  to-a  limaiagj  hoOi  -angiw4y«td  iqwn  iaAm 
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directions;  and  nnder  the  decreee  and  ordets  of  the 
CoDii  in  that  suit,  the  prodace  of  the  testator's  per- 
sonal estate,  and  of  such  part  of  hU  real  estate  as  nad 
been  sold,  had  heen  transferred  and  paid  into  court  to 
the  credit  of  the  canae.  On  the  24tii  Fehmary,  1848, 
the  testator's  widow  died,  without  having,  by  her  will, 
executed,  or  purported  to  execute,  the  power  of  appoint- 
ment given  her  by  the  testator's  will,  in  case  oi  such 
death  of  his  daughter  or  such  failure  of  appointment 
by  her  as  in  his  will  mentioned,  and  having  during  her 
lue  revived  the  whole  income  of  the  testator's  real  and 
personal  estate.  On  the  28th  April,  1848,  by  an  order 
made  in  Borton  r,  Marih,  upon  the  petition  of  Mrs. 
Borton,  it  was  ordered,  that,  without  prejudice  to  any 

aaestion  in  that  cause,  the  dividends  of  the  fund 
Mn  in  court,  after  payment  of  the  costs  of  that 
application,  and  also  the  rents  and  profits  of  a  small 
of  the  testator's  real  estate  which  still  remained 
unsold,  should  be  paid  to  Mrs.  Borton  for  her  separate 
use  for  life,  or  until  farther  order.   The  bill  in  the 

S resent  suit  was  filed  on  the  6th  May,  1848,  by 
lie  plaintilfe  (the  children)  against  Mr.  and  Mrs. 
Borton,  the  surviving  trustees  of  the  will  and  mar- 
riage articles  respectively,  and  five  nephews  and  nieces 
of  the  testato^  who,  it  was  alleged  oy  the  bill,  were 
the  onl^  children  of  the  teshrfoi's  brother,  referred 
to  in  hu  will,  living  at  the  decease  of  his  widow; 
that  brother,  and  also  the  testator's  sister,  referrea 
to  in  the  will,  having  both  predeceased  the  widow, 
and  the  sister  never  having  had  any  child ;  and  prayed, 
in  efieot.  a  declaration,  that,  in  the  events  that  nad 
happenea,  Mr.  and  Mrs.  Borton,  in  right  of  the  latter, 
had  become  absolutely  entitled  to  the  whole  of  the  tes- 
tator's residuary  personal  estate,  and  the  monies  pro- 
duced and  to  be  produced  by  the  sale  of  his  real  estates, 
subject  to  the  provisions  of  the  articles  of  settlement :  a 
specific  performance  of  the  articles  themselves,  and  for  a 

E revision,  under  the  direction  of  the  Court,  for  giving 
lem  effect,  and  reducing  into  the  possession  of  the  de- 
fendant Mr.  Borton  all  the  property  agreed  to  be  com- 
lu^sed  in  the  settlement  thereby  oovenanted  to  be  made : 
that  the  fund  in  court  to  the  credit  of  Berlm  t.  Manh 
might  be  transferred  to  the  credit  of  this  cause,  and 
that  the  unsold  part  of  the  testator's  real  estate  might 
be  declared  subject  to  the  provi^ona  of  the  articles, 
and  dealt  with  accordingly :  that  a  proper  settlement, 
in  pursuance  of  the  articles,  might  be  executed :  that 
the  righta  of  all  parties  nnder  the  articles,  and  the 
settlement  to  be  executed  in  pursuance  thereof,  might 
be  ascertained  and  declared:  and  that,  if  necessary, 
the  present  suit  might  be  taken  as  supplemental  to 
Borton  V.  Marsh.  The  cause  now  came  on  for  hearing, 
and  the  questions  were — what  was  the  nature  and  ex- 
tent of  Mrs.  Borton's  interest,  under  her  Other's  will. 
In  that  ^art  of  his  propoiy  in  which  a  previona  estate 
was  limited  to  her  mother,  and  whether  that  interest 
vas  «r  was  not  bound  by  the  marriage  articles. 
Stuart  and  Oom,  for  the  plaintifis. 
RoH  and  Bromii^,  for  the  defendant  J.  H.  Borton, 
vho  supported  the  plaintifls'  view  of  the  case. — There 
is  nothmg  like  a  gift  of  a  life  interest  to  Mrs.  Borton  in 
this  will.  The  bequest  to  her,  to  he  conndered  as  vested 
in  her  upon  her  attaining  twenty-oney  and  to  he  eu^ect  to 
her  fypoeition  thereof,  conferred  a  clear  absolute  in- 
terest; the  words  "subject  to  her  disposition"  are 
merely  confirmatoiy  of  that  which  had  been  already 
given,  viz.  an  interest  to  which  a  general  power  of  dis- 
position was  necessarily  incident,  and  cannot  operate  to 
cnt  down  the  previous  absolute  estate.  (Sradl^  v. 
PeiMHOf  3  Ves.  SUiSuU  v.  ^utorion,  1  Mer.  314; 
€lne»  T.  Harvgrj,  1  Hare,  428).  There  are  two  ways 
in  which  the  gift  over  may  be  eonstnied :  one,  to  give 
•fleet  to  it  only  in  the  event  of  the  daughter  dying  in 
the  lifetime  of  the  testator's  widow ;  the  other,  to  read 
it  in  connexion  with  the  previous  bequest  as  an  abso- 


lute gift,  exe^  in  the  event  of  the  dsogfater  djia 
under  twenty-one.  This  latter  dlspodtion,  luirere 
the  law  would  not  permit.  If  any  conBtructiw,thm 
fore,  is  to  be  put  upon  the  testator's  words,  theionK 
of  the  two  constructions  above  suggested  is,  stan;  nt 
preferable  to  that,  which  would  altt^ther  cut  dov 
the  absolute  interest  previously  conferred. 

Shel/ordt  for  the  defendants  the  childrai  of  the  tt 
tator's  brother. 

Bethell  and  Hardj^y  for  defendant  Mrs.  Borton,  m 
tended,  that  she  was  dearly  not  bound  by  Uit  mimaj 
articles,  (£2wm  v.  WiUiamit  13  Sim.  909;  U  Vata 
V.  SertMon,  14  Sim.  116),  and  that,  upon  tk  touio 
terpretation  of  the  will,  she  took  only  a  lifi 
with  a  testamentwy  power  of  dispoation.  Eto,  bn 
ever,  if  read  as  a  gift  of  an  aluolnte  interact,  wilk 
simple  power  of  dispontion  by  will,  the  pwa  ««d 
not  DC  a  superfluity,  because,  though  given  to  i  fa 
sole,  it  referred  to  the  possibility  of  marriage. 

Stuarty  in  reply,  upon  the  construction  of  Ibe  irili 
cited  Aon  v.^,  (1  J.  &  W.  IM);  aniatttb 
operation  of  the  articles,  Simtom  v.JoMf,  (2  R.&1I 
365). 

VicE-CHAHCEixon. — I  do  not  think  that  any  4  ll 
cases  cited  are  applicable  to  this  case.  BreSq 
Peixoto  onlv  deaded,  that  where  tlure  was  a  dwg 
to  a  party  absolutely,  with  a  proviso  that  be  riunldi 
dispoise  of  the  sohject-matter  of  the  gift,  thm  g 
was  good,  and  the  proviso  void,  Svc  Wiilim  Gn 
instances  this  in  the  clearest  manner  in  tiia  jnV^ 
in  BuU  V.  KingMUm.  Then,  in  the  caaa  bme  S 
Thomas  Plnmer,  Bote  t.  i2o«f,  there  was  a  ^  >b» 
lutely,  evidently  implying  a  power  of  di8poeti(m,« 
then  saying,  in  case  the  Mrty  **  should  not  tkww  ■ 
dispose  of  by  will  or  otherwise  in  his  liftJin^  " 
thing  should  go  over.  But  there  is  nothing  lib  (u 
in  this  present  case.  Oreen  v.  ffortty,  to(^ Bin 
totally  different.  The  best  mode,  in  myopiown.  . 
dealing  with  the  expressions  of  a  will  is  to  (xgma  tl 
use  the  testator  himself  makes  of  any 
words  in  the  wiU.  Here^  I  think,  by  the  word  "  4 
position,"  it  is  dear  the  testator  had  mmuiifiD  histuM 
only  a  teatamentarir  dispoution,  except  wmi^  ^* 
ing  in  the  trust  to  sell.  £e  evidenUy  shews  he  u  wV 
uring  it— « to  seU  and  disiK»8e  of,  either  by  pWK  " 
or  private  contract."  Hew  it  is  n>»'''™jTVt 
word  "  dispose  "  is  so  bound  up  and  coiinn«  o)  x 
oonoomitant  words,  that  it  has  not  the  meaning  wm 
the  testator  has  given  it  in  other  parts  of  hie  will>  w 
he  goes  on— « I  desire  may  be  added  and  coDsiila« 
part  of  my  personal  esUte,  and  subject  to  tbe  dij 
tion  hereinirfter  made  thereof,"  vix.  his  own  t^MW 
ary  dispONtion.  Then  the  expresucm  in  the  fin  » 
daughter  U  to  her,  "to  bo  subject  to  her 
thereof:"  that,  it  appean  to  me,  must  be  Uken  u 
the  dispoaition  spoken  of  a  Uttle  after.  Tboi. 
providing,  in  case  his  daughter  should  ^ 
tidning  twenty-one,  «  or  vSthont  disposing  by  iwr 


of  the  property,  (that  disposing  by  wiB,  ywj^ 
think,  connect  with  the  former  expression,  ^ 
thereof"),  becomes  to  the  gift  over,  w 
dimoeition  by  will "  of  hU  wife.  The  qnertiwj'" 
is  the  true  construction?  and  I.tliinj^.*'^*'?!:?! 
you  must,  the  whole  In  connexion,  it  is  «  ^ 
daughter,  in  the  events  which  happened,  rt"^ 
every  "  the  testator's  "  personal  estate 
be  subject  to  her  disposition  thereof,"  rii.  her  ^ 
by  win,  with  a  qualification  not  giving  *^^]^«^ 
being  a  declaraUon.  that,  in  case  she  shouM>K»*i^ 
the  property,  it  should  go  in  a  c«*ain  manW^^ 
itnr  to  tne  aun>onti(m  of  the  mother.  It  u>  *f  ,  l, 
^  to  the  daughter  for  life,  wholly  subject  tofl«^ 
tamentary  disposition;  and,  if  she  doM  not 
testamentary  dtspoation,  (the  expression  i^  ^ 
disposing"),  the  property  is  to  go  over.  "P^ 
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trw  caostTQction,  therefore,  I  am  of  opiDion,  that  this 
hit  h«d  Dot  an  absolote  interest.  But,  sappoune  she 
til*  qoestion  is,  whether,  as  between  the  husoand 
flllwBe,  then  bis  been  sach  s  dealing  with  the  pro- 
Mtr,  ft  not  bui^  reduced  into  po«esrioD  by  the  nos- 
lo^  m  that  thcM  arttclea  bind :  there  not  having  been 
ftnfaettm  into  ynrion  by  the  hnaband,  they  cannot, 
1  ttUtfk  bm&ig.  Whether  tbe  haaband  may  be 
any  interest  he  mav  oltimately  acqaire,  is 
ioii.  Blwm  T.  H^t/jwHM  appears  to  me  to 
ipcant  Tbe  bill  must  be  diamlBaed,  with 


.NCEU.nK  KMCHT  BRUCE'S  COURT. 
I«&iA'oekjlk  Railway  Company. — Jan.  16. 
fOmftajt— Application  of  Capital — Demurrer, 
'timmu  ftmed  bjf  a  Company  that  new  Shwrea 
I  (■  Owlt^  and  the  Capital  to  raised  to  ap- 
w  P^moit  of  the  then  Mortgage- de/'t  of  the 
Th  Ompcaigf  afiennarda  ua§ed  their  Lint 
Qmpanf,  with  the  Jpprobation  of  the 
n.  UabUities  incurred  by  this  Arrati^ement 
|NijiiCpiipany,  the  Direetors proposed  lo  appfy 
^^!Amik  new  Shares  in  dischartjina  them.  Two 
fl(U«yiii  »etc  Shares  filed  a  Bilf,  on  M,alf  of 
^^tbaaiAeothernca  Shareholders,  except  ^even, 
^M&iCmpaTitf  were  made  Defendants,  to  enforce 
^Jffialm of  the  Calls  on  the  new  ,'<hares  tothe 
fv^Tmliji  intended.     The  ' '■>iiij"ni'/  ■h  murred 
•ait/i^jr,  and  the  same  was  a/loicriL 
;MiBt!wcise  was  filed  hy  Ytttsaml  -Man  li.two 
~^dK*  20(.  sLares  in  tlie  Norfolk  Hailway 
.  "J,  wbAtfof  themselves  and  all  other  holders 
Cf  ■mikritu^njept  seven,  (who  were  defendants). 
Tie  Conuny,  thoM  aereu,  and  two  other  per- 
Mfcd  Anderson  and  Peto.    The  bill  alleged  that 
7  bid s general  consolidated  capital  stock, 
■erml  acts  of  Ptirliament  set  out,  was 
'■rm'iutli  and  Norwicli,  and  tlio  Norwich 
JMitaodLO.  mi  since  tIieaiiial?ainatioii  tlu-  Norfolk 
«W«?^*nip3ny:  that,  up  to  llie  231x1  Fei.i-uary, 
Mfi^  thm  w!6  due  from  the  Companion  mnrtpagcs 
pavahle  in  lO-iS,  lit.')0,  juid  1051  ; 
■■~®™t<)av  a  half-ycariy  gciienil  meeting 
"■■iT™* "rill?  of  rt'sohitions  was  jias,sed,  the 
thnt  the  Company  sliould  raise 
fWtotiie  amount  of  197,<»OOi'.,  l>y  new 
y*"*     ^  Wjdied  in  payment  of  the 
JwwiWpige^Blif  of  the  Company  ;  and  that 
.■•"I" "deposit  of  51.  on  each  share,  the  re- 
»  walled  for  by  the  directors,  as  occasion 
Jff^     effecting  the  objects  of  the  rosolu- 
■MkT  P'^'ii'iff  Yetts  was  a  proprietor  ut"  new 

Jftt  me,  1847,  f tiie  name  by  wliicn  the  new  shares 
js.i:jt.:,j]^  and  paid  up  19fi/.,  ns  his  deposit, 
■wwo^iffi^nt  n-as  mnde  on  the  faith,  and  ^-imilar 
»(re  maiie  by  oiiiers  in  the  b,hiic  coTifiilence, 
ttfiwurj  would  apjily  t!ie  money  tn  nu  other 
ygywtian  the  payments  inentiiiiivd  in  the  .■seventh 
•■""W;  [fist  the  plaintiti"  March,  since  I'ehruaiy, 
l^ffAtoD'ht  new  20/.  shares  on  a  similar  reliance: 
■JuK,  1848,  the  iirst  call  of  6s.  per  share  was 
"iibe  plaintiffs  paid:  that  8719  new  S(M. 

iDotted,  from  which,  on  deposits  and  edls, 
tu  ntied,  a  tarn  more  than  sufficient  to  pay 
dwiUHilDesttbe  time  of  filing  the  hill,  and  pay- 
Aiiailie  iBWtgages  and  bonds:  that  the  Company 
•IXilinloio  agreement  with  the  Eastern  Counties 
Cmpany  to  lea.se  the  Norfolk  line  to  that 
to  M  worked  under  the  direction  of  a  joint 
of  members  of  the  two  companies,  the  East- 
Company  taking  npon  ilst  lf  payment  of 
bamwed  capital  and  guaranteed  shares,  and 
"OtsdMdeiid  after  tbe  samente 


as  should  be  declared  of  their  own  capital  stock ; 
and  that  the  debts  and  liabilities  of  the  Norfolk  and 
Lowestoft  Companies  (parts  of  the  amalgamated  lines) 
should  be  liquidated  under  the  direction  of  the  joint 
committee,  aided  by  the  Eastern  Counties  Company, 
who  were  to  have  a  lien  for  advances  on  all  the  pro- 
perty of  the  Norfolk  Rulway  Company:  that  this 
agreement  was  approved  of  by  a  general  meeting,  heli 
on  the  2nd  May,  1848;  and,  at  the  same  meetii^, 
the  directors  were  authorised  to  let  tbe  tolls  and  to 
obtain  an  act  of  Parliament :  that,  in  accordance  with 
this,  the  tolls  were  let,  but  no  act  had  been  obtained : 
that,  on  the  I6th  November,  1848,  a  second  call  of  61, 
per  share  was  made,  and  the  same  were  payable  on  the 
IMh  December  following:  that,  on  the  22na  December, 
1848,  the  secretary  of  the  Company  wrote  a  letter  to 
Mr.  Yetta,  in  answer  to  one  that  gentleman  had  ad- 
dressed to  him,  statins  that  the  money  to  be  received 
from  these  calls  was  to  be  applied  to  the  discharge  of 
"liabilities  now  pressing  on  the  Company:"  that,  on 
the  14th  November  preceding,  the  secretary  had  written 
to  one  Mr.  Maxwell  a  letter  contMninj^  a  passage  stotlng 
thia — *'  The  Company  have  to  meet  liabilities  this  year 
connsting  of  a  repayment  of  a  temporary  loan,  and  of 
law  agents'  bills,  which  must  be  provided  for,  and  they 
have  no  other  source  open  to  them  but  by  making  a 
call  on  these  shares."  It  was  then  charged,  that  the 
defendants  intended  to  apply  the  money  received,  and 
further  amounts  called  for  In  respect  oi  the  said  new 
shares,  in  a  manner  otherwise  than  directed  by  the 
seventh  resolution  of  the  23rd  February,  1847;  to  sue 
the  shareholders  at  law  for  the  call ;  to  forfeit  the  shares, 
and  to  stop  the  dividends  payable  to  the  plainti^: 
that  all  the  money  reoelrsd  ibr  new  sharea  had  not 
been  applied  in  payment  of  bonds  and  mortgages  due 
and  payable,  and  that  the  second  call  was  not  necessary 
to  meet  other  payments  of  bonds  and  mortgages  due 
and  payable,  or  shortly  to  become  doe  and  payable. 
It  was  then  prayed,  that  a  declaration  should  be  made 
by  the  Court,  that  tbe  seventh  resolution  was  binding, 
as  a  contract  between  the  Company  and  the  holders  of 
the  new  shares,  as  to  the  application  of  the  capital  to 
be  raised  thereby,  and  as  to  the  time  of  raising  such 
capital:  that  such  contract  shonld  be  decreed  to  be 
specifically  performed:  that  the  actions  and  proceed- 
ings  threatened  at  law  might  be  restrained,  as  also  the 
forfeiture  of  the  sharea  and  the  withholding  of  the 
dividends :  that  an  account  might  be  taken  of  the  capital 
reedved  by  the  &>m^any  in  respect  of  the  new  shars^ 
and  of  the  applicaticai  thereof:  that  the  Company 
might  be  restrained  from  applying  the  capital  in  their 
hands  in  any  manner  otherwise  than  according  to  Uie 
seventh  resolution,  and  that  an  account  might  be  taken 
of  what  was  due  on  the  bonds,  mortgages^  &c.,  and 
when  the  same  were  due.  The  Company  filed  a  de- 
murrer for  want  of  equity. 

BaeoH  and  Speed,  tor  the  demurrer. — The  power  to 
raise  the  additional  capital  is  not  a  mere  power  to  con- 
vert loans  into  capital,  nor  is  there  anything  in  the  act 
of  Parliament  to  confine  the  application  of  the  capi- 
tal to  the  payment  of  the  loan ;  on  the  contrary,  it  is 
plain  that  the  addiUonoI  capital  was  to  become  part  of 
the  general  capital  of  the  Company,  applicable  to  the 
payment  of  costs,  and  to  the  paiposes  of  carrying  the 
act  into  execution.  In  this  riew  the  Company  were 
about  to  apply  the  capital,  and  the  plaintifia  had,  there- 
fore, no  right  to  interpose  any  difficulty.  This  was  so, 
even  on  the  assumption  that  the  seventh  resolution 
was  in  full  force.  But  supposing  this  were  not  so, 
the  seventh  resolution  was  rescinded  by  the  agree- 
ment with  the  Eastern  Counties  Rulway  Company, 
to  which  the  plaintiffii  were  themselves  consenting 
and  active  parties.  Bat  admitting  that  the  seventh 
resolution  was  in  force,  which  it  was  not,  and  that 
it  was  still  binding  on  the  Company,  the  plaintifiFa 
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bed  no  right  to  sue  in  the  present  form :  for,  if  the 
proposed  application  of  the  additional  caiaial  were  a 
pnach  of  trust  or  a  breach  of  contract,  the  Companr 
itself  ahonld  sae,  and  not  individual  ehMehoIders :  and, 
farther,  the  bonds  and  mortgagee  being  debts  of  the 
Company,  all  the  members  are  entitled  to  have  the  ad- 
ditional  capital  applied  in  payment  of  them,  according 
to  the  resolution,  and  not  only  the  holders  of  the  new 
ehares,  which  shares  the  plaintiffs  have  erroneously  as- 
sumed confer  rights  on  the  holders  diffierent  from  the 
rights  in  respect  of  other  shares.  The  proposed  appli- 
cation of  the  additional  capital  is,  therefore,  if  an  injury 
to  any  one,  an  injury  to  tne  corporation,  and  not  to  the 
plaintifi^  in  their  individual  capacity.  For  all  these 
reasons,  and  on  the  authority  of  the  oases  of  Fo$$  v. 
ffarbottU,  (2  Mare,  461 ),  Mos^  r.  Altton,  ( 1  Phil.  790 ; 
11  Jur.  316),  lie  Exeter  amd  Creditm  RMwojf  Company 
T.  BufUr^  (11  Jnr.627, 532),  and  theohserratioiuof  the 
I^trd  Chancellor  in  2^<iv.  TkeCo^er-Mineri  Ompanyy 
(not  yet  reported*),  the  demurrer  oug^t  to  be  allowed. 

WMraMf  for  the  bill,  argued,  that,  as  the  additional 
eapitai  of  ]97,O0O/.  was  raised  solely  with  the  view  of 
paying  off^  the  bonds  and  mortgages  then  standing 
against  the  Company,  and  as,  at  ue  time  the  new  calb 
were  made,  no  instalment  of  the  debts  due  on  those 
bonds  and  mortgages  was  payable,  the  Company  had 
no  right  BO  to  apply  the  money  as  they  intended  to  do. 
The  deposit  made  by  the  plaintiffs  on  their  shares  was 
made  in  the  confidence  that  the  money  would  be  so 
exclnsiTely  applied;  and  that  fiict  was  admitted  by 
the  defendants  by  demurring  to  the  lull :  and  the 
Company  could  have  no  right  to  apply  the  money 
for  other  pui^rases,  on  the  mere  wetence  that  the  se- 
Tenth  resolution  of  February,  1847,  was  virtuaUr  re- 
pealed by  the  agreement  that  was  come  to  with  the 
Eastern  Connties  Railway  Company.  It  was  a  mistalie 
to  suppose  that  the  application  of  the  money  thus  raised 
for  a  specific  purpose,  by  a  particular  class  of  shares, 
was  not  an  iniury  to  the  plalntifiB  and  the  other  share- 
holders on  whose  behalf  they  sued ;  and  the  demurrer 
otvht  to  be  overruled. 

The  Counr  offered  to  postpone  the  farther  hearing  of 
counsel  for  the  Company,  if  Campbell,  who  was  with 
Wigmm,  desired  to  add  anything  to  the  arguments; 
bat  that  bdng  declined, 

KmoHT  Bruob,  Y.  C,  said — Upon  the  question  of 
equity,  I  am  not  sure,  thM,  independent  of  recent  au- 
thorities which  have  been  dted  at  the  Bar,  I  should  not 
have  held  the  demurrer  sustainable;  but  thoee  deci- 
aion^  and  the  judicial  opinions  expressed  in  respect  of 
tlwm,  are,  as  it  mpears  to  me,  inconsistent  with  sustain- 
ing the  bill.  Whatever  course  I  should  have  taken  in 
a  oifierent  state  of  the  authorities,  it  is  needless  to  say ; 
but  I  repeat,  that,  independent  of  tiiose  authorities,  I 
am  not  sure  I  should  not  have  held  the  demurrer  sus- 
tainable; and  I  allow  the  demnmr." 


CASES  IN  BANKRUPTCY. 
Ex  parte  Bates,  hi  re  Bates. — March  7  and  19. 
Suspension  of  Certijieate— Discharge  under  Stat.  11  12 
Vict.  e.  86. 

A  Bankruj^a  Certifioate  having  been  suspended  for  7^ 
Years,  and  the  Chmaissioner  having  re/used  any  Pro- 
tection, a  Creditor,  who  had  not  pr&oedy  sued  the  Bani- 
rupt  for  a  Debto/QOOL;  and,  having t^tained  Judgment, 
took  him  in  Ei^cMion.  The  Bankrupt  applied  to  the 
Commissioner  to  order  his  Release,  but  the  Commissioner 
routed  to  isUerfsre.  The  Bankrmt  then  petitioned 
the  Vtee-CkoHeeUor,  tMne  m  BemtnatHy,^  Ike  Be- 
muual  tie  Hat  to  aiulaer  CbsMtsncMr,  or  to  Lon- 
tbm;  bat,  it  ^fptaris^  that  tke  Baatmpt  iad  nfiued 
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on  Qferwiadehythe  Oredkor  to  rdem  VmrnP^ 
munt  ofjbl^  hit  Uoaorrtfmsdtoimk^n, 
The  petition  stated,  that  tiie  fiat  wastsnedtatteli 
Hay,  1847,  directed  to  the  Leeds  District,  and  utidht 
tedtoMr.CommisuonerAjrrton:  that  the  peti&uwii 
declared  bankrupt,  and  he  duly  sunendeied  ttd  pM 
hislastezamtnatton,and  onthe22ndFebrau]r,18^| 
applied  for  his  certificate,  but  the  commiBBOutjioti 
ground  of  a  vexatious  defence  to  an  action  bmd 
against  him  by  the  Yorkshire  Banking  Cotapanj,  I 
which  they  were  put  to  needless  expense,  nupaDdedtl 
allowance  of  it  for  two  years ;  that  io  tbi  mst^  i 
this  order  was  written,  *'  No  protection  wag  giYin.— ft 
S.  A.:"  that,  in  July,  l&48j  the  petitionet  ipoludi 
the  commisdonerfor  protection,  but  was  refused:  tb 
soon  after  such  decision  became  pnblidy  known,  M 
Everard  Upton,  of  Leeds,  attorney,  who  hadWnb 
l^al  adviser,  commenced  an  action  sgainst  tin  ir 
debt  which  he  might  have  proved  under  the  bl:  tbi 
on  the  22nd  Annut  following,  the  petiaonerni  fito 
in  execution  under  a  writ  of  capias  ad  saUabna^ 
at  the  suit  of  Upton,  for  tiie  sua  debt,  and  Dodo  iw 
he  was  detained  in  Whiteeross-street  Prison:  tlitt,  c 
the  9th  October,  1848,  the  petitioner  caused  a^ltnli^ 
to  be  made  to  the  said  commissioner,  ondfi'  the  m 
eions  of  the  stat.  11  &  12  Vict.  c.  96,  intitnW, 
Act  to  empower  Commisrionets  of  the  Conrt  of  Bd 
ruptcy  to  order  the  Release  of  Bankrapti  from  Pw 
in  eertun  Cases and  due  notice  having  been  gino 
the  asngnees,  to  the  banking  eonmaay,  **d  to 
uid  idl  parties  appearing  b^n«  the  CoasX,  tba 
•elves,  their  counsel  or  attomies,  the  oonuniaioDM" 
hearing  the  petitioner'a  solicitor,  the  soliotn  fn  tt 
banking  company  and  aasignees,  who  conseittH  to  u 
prayer,  andJ.  H.  HUl,  Esq.,  as  counsel  forg^J^ 
opposition  thereto,  delivered  the  following  ji^^;' 
*T  find  tiiat  1  Geo,  4,  c.  119,  s.  18,  gives  t^J?  " 
prisonment  to  an  insolvent  who  puts  any 
any  unnecessary  expense  by  vejwtions  and  fflvow 
defences  to  an  action.    I  said,  therefore,  thai,  n 
solvent  court  gave  two  years'  absolute  in*™*?^ 
should  be  safe  in  suspending  the  bankr^*c^^'''r 
for  two  years,  and  I  did  suspend  it 
when  I  suspended  it,  of  oonrse  it  has  tl*£fy^ 
any  property  comes  to  the  bankrupt  b««  " 
veare  expire,  the  assignees  are  eotitlfd  to 
do  not  leeolleet  wfaetber  I  was  asked  to  prwe^ 
but,  at  all  events,  I  refiuad  it.   1*0  object  •f 
protection  can  he  but  one;  the  effect  u, 
party  thinks  proper  to  take  the  bank^PVff  riL 
so.  I  intended,  therefore,  that,  if  any  P«V  ^ 
to  puTsne  the  bankrupt  by  hiw,  he  ""^iJm 
power  to  do  it ;  this  was  my  intention. 
law  is  good  or  had  is  not  for  me  to  say  or  tlM«  "J 
nor  is  it  for  me  to  say  whether  Mr.  Upton  a  n«» 
putting  Mr.  Bates  in  prison  fo'"xyear^orl»In^ 
or  any  other  period.   I  have  dedaed  that^tw^^ 
oate  dionld  be  su^eoded  for  two  yw"*  ""J  JSj, 
those  parties  who  pursue  Um  must  do  so  » 
wsponsibUity.  This  U  a  matter  beyond 
havenotbhigtodowitiiit.   The  qaastion 
eideration  to-day  is,  ^Aether  I  ought  to  a^l^f 
bankrupt  from  prison?   The  first  argun«t«i«» 
good  one,  if  it  had  been  m  the  Insolvent  I>«»^^ 
because,  if  an  msolvent  debtor  does  «^y}°*"fJ5 
himself,  the  Court  wUl  not  imprison.  gn 
if  no  creditor  oppose  him,  he  does  ^^.^J^^iggi 


The  law  of  insolvency  prevents  a  oiedit*f '  „.  „ 
debtor  if  he  does  anything  to  ooadwe  ^^^^^  'q 
here  I  know  nothing  of  any  oppofing  ?f^|^8a 
ditors  merely  come  ^re  on  ^°™°'**S^^I5d  be 
and  the  court  acta  independently.  *two«M  ^^^j, 
in  this  oonrt,  to  pay  much  attention  to  *^5jBhi 
or  non-mpoution  of  creditearB.  fo^^^XSTiB  th« 
the  gsntov  or  wUUwl&v  tlw  «ct»^  " 
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Sfil 


pm;  CB  tWr  riniifaR  dep«DcM  iriMttar  tlw  bnik- 
isft  «tanied  it;  but  it  wm  foimd,  from  ezperinioe, 
tttftbe  pmm  Tognwmt  their  eatifiesleB»  wbilat  the 
■tit  Mcit  DHB  twi  tboB  rrfuid,  and  oouequMitly 

4l  pWcT  TPas  tafeen  away  from  the  creditors,  and 
lHW in  th«  Court    Then,  there  ia  thearguineni  u-^ed, 
^llvopposng  creditor  himself  aJvised  the  !  nik- 
Mtl^Mvl  imprnperiy  to  uther  actions.    I  am  -'-rry 
lOfBrt;  but  l!ie  aiiriiiiK'tit  cuts  hoth  Wiiys.     i  ,--ub- 
^■tttiK  certififate  I'ur  two  years,  l)ecau3e  li"  itn- 
led  in  one  action,  and  I  um  not  vci-v  Hkt'iy 
ft*  judgment  wlien  I  find  that  he  pK-aded 
In  doing-  this,  lie  persisted  in  a 
I  ttonght  wrong  in  the  first  inetanM. 
wBs  referred  to.   I  do  not  know 
are  properly  reported ;  hut  I  know, 
■■fitt  which  I  hare  lately  seen,  and  whidl 
Wwtthe  Hotrae  of  Lord8,*that  several  nier- 
t  Dn  TOmplained  that  the  commissioners  had 
tnkwnt  Id  their  sentences.    Whether  these 
ue  correct  or  not,  I  do  not  know;  hut 
yi«  K  OP  record.     When  I  come  to  Mr. 
^"•"Wttions,  I  find  that  he  meets  the  iirminx-nt 
**»«,S5far  as  the  Yorkstiin-  BankinL' 


I 

r 


in- 


^yxwcatj,  for  tliey  consent  to  this 
**Myftlkikrupt  discharged.    Jiut,  as        .is  the 
•W^*'*' '^"'ncCTiied,  it  is  a  ditlerent  j-rooced- 
Jw  wdn&ig  obBcrvations  of  Mr.  Courtnay 
flM  r^ratita  tbf  great  hardship  of  that  imprisou- 
■tUnkrupt.  He  is  kapriamied  under  the 
m  and  hy  a  competent  tribunal;  and,  un- 
'■•  *"K«ry  extraordinary  circumstances 
'•wo  l«  highly  inexpedient  for  an  inferior 
~         to  interftre  with  it,  and.  liy  so 


tbis 


law  under  which  they 
II  I  "■.■TT?  t.)  interft-re,  it  would  he,  in  effect, 
"I^iii'— the  law  vi.ited  the  hankrupt  with 
a^fiffi^,;    ..V,.  ^^^^  i,„,,ri^„„^,(j_. 

dSlIEi?-     ''^^  ii^'liT  "-Iiich 

HWIffa^bmadtf-ivi.s  me  a  lii^.■l■.-tiona^y  power 
'81_iratit  most  he  a  stroin:  ciisc  to  iii>l(ice 
I  suspended  this  certificate  I'ur  two 
»*w*er  hard  it  may  be  to  the  bank  i  u  ]  t ,  I 
'•"*qnen«6:  nor  will  I  ever  loi.k  st 
I  «  any  sentence  which  I  may  |iro- 
It  18  said,  that  the  hanknipt  has 


*tt^   'iiat  the  ML-pen-^iun  is  riglit  ;  and  as 
wS"'  ^  ''^^'^  nothing  to  do  with  th.in. 
7^f^..tlat  I  ought  not  to  interlVr.'  in  the 
imIkI  7'"""°°king  any  unier  rc-peclititr  if." 
jr*  ^  rtated.  t!i;it,  in  cniis,'<pu-ti(  r  .>V  the 
!^***diiiiiijf  to  interfere,  and  declining'  to 
C^Zii  UW- peUUoner'B  diBch;ti-e, 

"J«»toolitifcrt&.TdeMe  from  prison  by  any 
^T™w  Is  any  comt  of  jnstice  nntil  the  time  of  the 


■Jjjn  'f  his  certidcBte  had  expired,  which  wonld 
"Jjaiaid  iVhroary,  1860;  and  that  thereby  he 
"""■ff  to  im^ergo  an  imprisonment  of  eighteen 
"««ti*suit  ofUnton,  unless  his  Honor  would 
r^llMlo  inteifinse  his  authoritv  :  tliat  the  peti- 
W^uWysulpniitted,  that  such  term  of  impri^on- 
■•^Mjnsl  and  severe,  and  that  lie  lia.l  ti..i  Wlu 
jB*'  *'')' offence  deserving;  of  tuch  jnini^hiurnt, 
•■tnie  rejection  of  his  last-mentioned  appiieai  ion, 
"■iramiifa Stated  in  the  judpnieiit  of  the  coTumis- 
*grWl  contrarr  to  the  provisionis  of  tli.'  ^nM  act 
frf^oA;  be  therefore  prayed,  that  tlie  tiat  be 
MiifMUwiW  wife  b^wtt^  Martin  John 
iOiir«FWii  iiiiMiMhiliiiiwof  Wr  Majesty's 
IMstrietyOrthat  the 


■ud  fiat  be  tfugftzred  to,  and  pmcaeded  with  hefon^ 
one  of  the  oommuuoDen  of  the  Court  of  Bukmptoy 
io  London.  The  order  m^ondiag  the  dhiwanee  of 
the  certificate,  after  stating  the  i^ipointment  of  meet- 
ings, &c.,  concluded  thas: — "And  objection  haviiw 
been  made  before  me  this  day  by  Mr.  Kind,  on  behau 
of  the  Yorkshire  Banking  Company,  against  my  allow- 
ing such  certificate ;  and  it  appearinf^  that  the  bank- 
rupt had,  by  a  Tezationa  defence  to  an  action  brought 
by  the  said  bank,  pot  the  company  to  onnecevary  ex- 
prase,  I  do  hereby  saepend  the  allowance  of  the  said 
certificate  for  two  yean. — W.  S.  Ayitou,  comnss- 
sioner.**    In  the  margin  the  following  words  were 
added  :--**  No  protection  was  nven.— W.  S.  A."  Tb* 
order  made  on  toe  apidieation  »r  disohaige,  after  stating 
the  apidication,  proceeded  ^— *'  And  npon  heariiw  Mr. 
J.  H.  Hill,  of  eonnsd  for  the  said  John  Evcraid  Upton, 
in  (^>poBitioa  to  aneh  order,  and  also  upoi  hearing  Mr. 
Bond,  attormy  for  the  araignees  raider  the  said  fia^ 
who  consented  to  the  snd  applieatioD,  1  do  decline  and 
refose  to  make  any  order  ror  the  teleaao  of  th«  said 
bankrupt;  and  I  do  order,  that  the  said  JoaephBateado 
pay  to  tne  said  John  Everard  Upton  his  costs  of  and  in- 
cident to  such  application,  such  costs  to  be  taxed  by  the 
R^strar  of  this  conrt. — W.  S.  Ayrton,  corannesioner.** 
RuneU  and  MiKnaghtett^  for  the  petition. — The  sta- 
tute under  which  the  application  is  made  recites,  among 
other  things,  that  **  it  occaaionally  happens  that  bank- 
ropts  whose  certificates  have  been  refused  are  taken  in 
exacDtion  by  cnditoiawho  have  not  prored  theirdabti 
under  the  wt,  and  are  detained  in  prison,  and  an  un- 
able to  obtain  their  release  by  any  application  to  any 
conrt  of  justice,  and  it  is  expedient  to  empower  the 
Courts  of  Bankroptcy  to  release  such  persons,  if  they 
shall  think  fit."   And  it  then  goes  on,  by  the  2nd  seo* 
tion,  to  enact,  **  That,  if  any  bankrupt  whose  last  ex- 
amination shall  have  been  adjourned  sine  die,  or  whose 
certificato  ehall  have  been  suqwnded  or  refused,  sh^ 
be  in  execution,  or  be  taken  in  execution  under  a  capias 
ad  satisfiwiendaro,  at  the  sait  of  any  creditor  who  might 
have  proved  under  the  fiat,  and  detained  in  prison, 
any  commissioner  acting  under  his  fiat  may  oraer  his 
release  after  he  shall  have  undergone  such  term  of  ha^ 
prisonment,  not  exceeding  two  yean,  as  to  such  com* 
misnoner  may  seem  a  snffident  punishment  for  nch 
ofl^icea  as  he  may  appear  to  ■nchcomniasioner  to  have 
been  goilty  of."   This  act  was  psaied  to  meet  preciaaly 
such  a  case  as  the  pressnt,  and  waa  sufqjfested  ny  a  la* 
fusal  of  the  Insolvent  Debton  Court  to  entertein  or 
adjudicate  upon  a  petition  presented  by  a  bankrupt 
prisoner  whose  certificato  had  been  ssi^nded.  Sb*. 
Commissioner  Ayrton,  ia  awarding  sach  a  punishment 
as  refusing  the  certificato  for  two  years,  had  inflicted 
the  greatest  amount  he  could  do,  and  an  amount  fiur 
exceeding  any  penalty  of  tlits  sort  inflicted  by  the 
Conrt  for  the  Relief  of  Insolvent  Debtors  even  in  casse  of 
flagrant  mtsoondnot;  and  although  the  Court  ia  not 
sitting  precisely  in  an  appellant  character,  still,  if  it 
sees  fit,  it  may  virtually  give  reKef  by  acceding  to  the 
prayer  of  the  petition. 

JZofifon,  for  the  Yorkshire  Bonking  Company,  did  not 
oppose  the  petition. 

Knight  Bruce,  V.  C. — I  see  no  way  to  the  con- 
clusion, that  the  commissioner,  Mr.  Ayrton,  has  acted 
on  his  discretion  otherwise  than  I  should  myself  have 
acted  had  the  matter  been  so  brought  before  me  as  it 
was  before  him.  The  commissioner  must  be  taken  to 
harve  known,  that  the  suspension  of  the  certificate  might 
lead  to  imprisonment  during  the  whole  or  part  of  the 
period  of  two  j^ears.  When  the  matter  was  again 
brought  before  him  on  the  special  application,  he  see  ma 
merely  to  have  said,  that  he  saw  no  reaaon  to  taka  a 
difftrent  view  from  that  he  entertained  OB  his  decisiM 
as  to  the  certificate.  Hie  utmost  that  this  Court  en 
now  d<^  and  tiiat  only  aft«  hearing  ai^tiung  whUi 
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m&T  be  urged  in  objection  Mr.  Upton,  the  creditor, 
^rill  be,  to  consider  whether  it  is  adruable  to  refer  the 
case  to  a  London  commiBsioner,  and  that  only  upon 
aacertuning  that  it  will  be  by  such  means  brought  oe- 
fore  the  consideration  of  a  subdivision  court. 

Mr.  Upton  had  not  been  served ;  and  the  petition 
was,  thenfore,  ordered  to  stand  orer. 

March  13. — Rttssell  and  Macnaghim  renewed  the  ap- 
|tlication,  Mr.  Upton  having  been  served  mth  the  petl- 
wau  and  appeanng  by  counsel  upon  it. 

lunoHi  Brucb,  V.  C— Conttdmble  delicaey  and 
difficulty  is  felt  upon  a  removal  of  a  fiat.  I  am  afraid 
that  Mr.  Ayrton  must  be  conddered  piMnly  to  have 
exercised  a  discretion,  and  that  by  refunng,  upon  a 
special  implication,  to  consent  to  exerdse  it  in  a  differ^ 
ent  manner  in  fiirour  of  the  bankrupt.  One  of  my  dif- 
ficulties is,  that  I  am  not  at  all  persuaded  yet  tnat  I 
should  have  taken  a  different  view  jrom  that  which  the 
commissioner  has  taken ;  and  the  present  is  not  a  ijues- 
tion  of  any  exercise  by  me  of  an  appellate  jurisdiction. 

B<t0$hawet  for  Mr.  Upton,  appeared  to  support  the 
decision  which  Mr.  Ayrton  Had  deliberately  given, 
after  dae  and  full  consideration  of  the  case,  and  with  a 
loll  knowledge^  as  expresMd  in  his  judgmoiL  that  the 
consequence  of  his  deoiflion  vA^t  be  the  imprison- 
ment  of  the  bankrupt  for  two  years  tX  the  suit  of  any 
creditor  who  had  not  proved  under  the  fiat.  Mr.  Upton, 
althoagh  he  considered  himself  extremely  iU-used  by  the 
bankrupt,  had  yet,  as  appeared  by  bis  affidavit,  which 
was  uncontradicted,  offered  to  take  't&l.  and  release  his 
debt;  and  he  insisted  on  payment  of  that  sum,  because 
he  had  been  put  to  expenses  to  that  amount  by  the 
bankrupt's  conduct.  The  case  might  be  brought  under 
the  consideration  of  a  subdivision  court;  but  the  SOth 
section  of  the  stat.  1  &  2  Will.  4,  c.  56,  which  defined  the 
powers  of  such  courts,  limited  them  to  certMn  matters, 
of  which,  he  apprehended,  this  was  not  one.  Upon 
the  whole,  theretore,  considering  that  the  acts  of  rsx- 
liamenti  boUi  that  conforrtng  powers  on  the  eommis- 
doner  to  anspend  the  cerUficate,  and  that  under  which 
Mr.  Ayrton  had  r^sed  to  interfere  were  plain,  clear, 
and  predse,  the  Court  was  bound,  before  it  tranafnred 
tile  nat,  as  asked  by  the  peUtion,  to  be  satisfied  that 
the  commissioner  liad  exercised  his  discretim  impro- 
perly, which,  in  this  ease,  he  had  not  done. 

Mdsouy  for  the  Yorkshire  Banking  Company,  con- 
sented to  any  order  the  Court  thought  fit  to  make. 

Kniqbt  Brucb,  V.  C. — When  the  matter  was  before 
the  Court  on  a  former  occasion,  I  was  not  aware  of 
Mr.  Upton's  offer  to  release  the  butkmpt  on  payment 
of  the  sum  of  7^.,  in  lieu  of  a  debt  of  3002.,  on  which 
be  is  held  in  prison.  Whether,  in  the  absence  of  Mr. 
Upton's  affidavit,  I  should  hare  thought  myself  able, 
or  shonld  hare  conndered  it  right,  to  mterfere  in  any 
manner,  or  to  any  extent,  I  need  not  say.  But  that 
affidavit  having  been  added,  and  its  contents  standing 
uncontradicted,  as  they  do,  I  think  it  would  not  be 
right  to  interfere.  Without  considering  whether  there 
is  capacity  to  interfere,  I  dismiss  the  petition,  with 
costs,  not  exceeding  4/.,  as  between  Mr.  Upton  snd  the 
bankrupt ;  and,  as  to  other  parties^  tlia  petition  is  dis- 
missed, without  costs. 

VICE-CHANCELLOR  WIGRAM'S  COURT. 
Earl  Graitviixr  v.  M'Nbilb.— JftmA  10  and  13. 
Power —  Thatees — Exmttora. 

Power  to  appoint  Ihutees  reserved  hjf  Deed  to  ExeetUorSf 
t^idUm  One  rmumncedf  heid  proper^  etereited  if  tho 
acting  JSxeeutors. 

A  Power  vas  reserved  by  Deed  to  A.  B.y  hit  Seirt^  Exe- 
eutert,  Admmutratortf  or  AseipnSf  to  etppoint  new 
Truiteet,  A,  B.  aJUrwarda  died,  having  appointed 
l%reeExecutore  hfhis  Willy  of  whom  one  renoun<xdPro- 
hatet  «m2  r^iwM  to  join  in  the  Exerate  of  the  Power 


given  to  the  Eeeentort  fythe  Deed*  AnEmdMifi 
Power  hr  the  Two  aOing  ExectUon  wa*  mpftiki. 
The  bill  stated,  that,  by  indenture  of  eeUitDti 
dated  the  11th  June,  1833,  and  by  a  comiDon  Kem 
Buffered  in  pursuance  of  the  same  indenture  in  liaL 
Term  of  the  same  year,  the  manor  of  TorkiiigtoD. 
Gloucestershire,  and  other  messuages  and  pnmii 
were  conveyed  and  assured  to  the  use  of  6eo^  Sb 
and  CrugerPeacfa,  their  heirs  and  asdgns,  fbreTer.o] 
trust,  u  tile  request  of  Greorge  Alcsander  FoUcr 
and  Alexander  Geona  Fnllerton,  tiurdn  nqwetiit 
described  as  parties  tfiereto,  to  sell  and  diumthoi 
in  manner  therein  mentioMd,  and  out  of  ttepmcec 
of  such  sale,  and  of  the  rents  and  profits  of  the  ftm 
till  sale,  in  the  first  place,  to  pay  and  dischsige  the  i 
pen  sea  of  the  trust;  and,  in  the  next  plsict^  mjI 
residue  of  suchtrust^monies  and  yearly  ruitsuo  pro 
to  the  said  George  Alexander  Fiulerton  and  Alcxun 
G«orge  Fullerton,  their  executors,  admiiujstnlors 
assigns,  or  as  they  should  jointiy  appoint.  AnJiti 
by  the  same  indenture  agreed  and  aeclared,  tliit,iftl 
tmstees  thereby  appointed  or  to  be  appointed  u  Oh 
inafter  mentioned,  or  any  of  them,  thor  or  say  oi  lb 
heirs,  encntorL  admtnistraton^  or  asdgn^ioovldl 
or  denre  to  be  discbaiged  from,  w  lefiue  vdeeli&t 
become  incapable  to  act  In,  the  tmsts  tbeiebj  in  tl: 
reposed,  before  the  sold  truats  should  be  fiiUyexeciu 
then,  and  as  often  as  the  same  should  hai^ieD,  if  | 
trustee  or  trustees  so  dyin^,  or  deuiing  to  In  | 
charged,  or  refiising,  decliningj  or  becwing  in 
pable  to  act,  should  be  the  said  George  Stone, 
heirs  or  asrigns,  or  any  trustee  or  trostecB  to  be  i 
pointed  in  his  or  their  room,  as  thereinafter  meniioa 
It  should  be  lawful  for  the  said  Geoige  Alexia 
Fullerton,  his  hein^  executors,  administnton,  or  i 
signs ;  but  if  the  trustee  or  trustees  w  d/iii', 
desiring  to  be  discharged,  or  refusing,  or  dtdiiuDKi 
becoming  incapable  to  act,  should  betiie  wdCra| 
Peach,  his  hein,  aaripu,  or  any  trustee  w  tmriet* 
be  appointed  in  bis  or  their  stead,  as  thoelaifta  n 
tioned,  it  should  he  lawful  for  the  osid  Alexn| 
George  Fullerton,  his  executors,  admini•talof^  o^| 
signs-;  by  any  deed  or  deeds,  instrument  or  iwl) 
ments,  in  writing,  to  l>e  by  him  or  them  nfpecbTi 
sealed  and  delivered  in  the  presence  of,  and  attt^ 
two  or  more  credible  witnesses,  from  time  to  time, 
nominate  or  appoint  any  person  or  penons  to  I 
trustee  or  trustees  in  the  place  of  tlie  trualM 
trustees  so  dyin^,  or  desiring  to  be  discbai^ 
refusing,  or  declming,  or  l>ecoming  incqisUe  to  i 
and  as  often  as  any  new  trustee  should  !» ao  nonuffl 
and  appointed,  all  the  trust  estates^  monisi^  uhJ 
mises  then  subject  to  the  trust  of  the  indaitut 
be  thereupon,  with  all  oonvMuent  wgrnA,  eoi^ 
asttgned,  or  transferred  in  such  manner  end  w  ^ 
same  Aould  and  might  be  ksally  vested  in  the 
or  persons  so  to  be  appointed,  either  solely  or 
wiUi  the  surviving  or  continuing  trustee  or  tniiti 
as  occadon  should  require,  upon  and  for  the  tni^ 
tents,  and  purposes  thereinbefore  declared  and  eaowi 
of  and  concerning  the  said  trust  estates,  mow^  '^f 
mises,  or  such  of  the  trusts,  intents,  and 
should  then  be  subsisting  nndetermined,  ^ 
of  taking  efiect;  and  every  person  so  to  if 
should  have  all  the  powers  and  aotbonU«  « ' 
trustee  in  whose  room  ne  should  be  mbstitutM.  j 
bill  then  stated,  that,  by  indentures,  dated  tw  S 
June,  1833,  certain  property  in  Jamstca  ««l  Inj 
was  oonveyed  to  uses,  under  which  Gewge  hXfm 
Fullerton  took  an  estate  for  life,  witii  remamder  to 
use  of  Alexander  Geoive  Fullerton  fw 
mninder  to  the  use  of  his  first  and  other  bods  sao 
sivtfly  in  tail.  The  deed  then  contained  s  po«' 
sale,  which  was  followed  by  a  declaration  ttut  uec 
Stone  and  Crager  Peach,  the  trustees  nuned  m  v» 
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i0tm  4  Jme,  I838»  ihoold  stand  possewed  of  the 
prtmkvti^mtoiiht  Gloacestersblre  estates,  upon 
^■M  tnnts  u  Htm  thereinbefore  declared  of  the 
otHitoiriK  bom  the  aale  under  the  power  of  sale 
ihnabcfbn  nuUined.    The  bill  then  went  on  to 
«ktlHtCngtr  Peach  died  in  December,  1836.  leav- 
h|  Gnn  StODL  his  eo-tnute^  sorriving;  and  that, 
to  aiwitiii^  dated  in  NoTember,  ISSOj  Alexander 
WR  MertoD,  in  exercise  of  the  power  givai  to 
.  mwj At tadeotiiTe  of  June,  1833,  appointed  the 
■Uid^  Sol  Gmrille,  to  be  a  trustee  of  the  s^d 
&tet,ntbepUceofCruger Peach, deceased;  and 
hi  tk  KK  inflcntore  purported  to  contain  a  con- 
Ngjatt  Vr  the  md  Geone  Stone,  to  the  use  of  him- 
oi  Ok  wd  Esrl  Granville,  but  that  each  in- 
tra'niNnreieciited  by  the  said  Geoige  Stone. 
ittlAaiUH  that  the  said  George  Stone  died  in 
tj,\M,  btTiDg,  by  his  will,  derised  to  the 
I  Horn  umed  all  such  real  estates  as  were 
Vti^Blia  HMrigagee  or  trustee,  acoording  to  his 

at  wl  iitmt  thenia  leqtectively,  upon  tiw  trusts 
!■  tht  Bknb  wai  porpoeeB  for  which  the  sane 
"  iMtaliiilihtld  by  him.  The  bill  then  stated, 
b  Qi^i  Akunder  Fullerton  died  on  the  16th 
>9&,bTiDg,  b;his  will,  appointed  George 
,  }*a  Bnt^  and  John  M*Neile  execntore 
;  al  Alt  the  first  two  only  of  the  aerators 
edfmilUtt  will,  M'Neile  having  renounced 


^^iWiAadtotct  88  executor,  or  to  join  Breton 
» Itt  gerdte  of  the  power  to  appoint  new 
Mto  tMmd  to  the  execaton,  administratozs,  and 
■fas  rfGt^  Alexander  FuUert(m  bv  the  indenture 
pna^  Utt  The  bill  then  stated,  that,  by  indenture, 
«M  Ifth  IhKBbcr^  1848,  John  Martin  and  Peter 
S^vjt^^"^  snd  approbaUon  of  Alexander 
«MV        111  ta  exerdse  of  the  power  reserred 
9*»  ■«  of  JoM,  1833,  to  the  executors  of 
Fullerton,  appointed  the  Hononiable 
jr.  _  t«  >  trostee  in  the  place  or  stead  of 

feeeMed,  for  all  the  purposes  of  the  said 
**||^rfJiitt,i833.  The  bill,  which  was  filed  by 
muammmui  by  the  indentures  of  November, 
g_"^Py«ber,  1848,  and  Alexander  George  Fnl- 
^."•"•'(''ho  were  the  parties  beneficially 
5  ^ilncestenhire  estates  under  the  in- 
*^  ivM,  1833,  and  29th  June,  1838, 
wiH  rfr  the  devisees  of  the  estates  under 
J  Stone,  deceased,  charged,  that  the 
^Zjr^  .  Stone  had  refused  to  convey  the 
tnistees  appointed  by  the  inden- 


Aiil  mT^'  ^**»  December,  1848;  but 
«Xsl.i!t'  "^thstanding  that  the  defendant 
52Siri'r^  probate  of  the  will  of  George 
MUetten.  he  had  still  a  right  to  exercise 
E  nnta"*^  ia  the  indenture  of  June,  1833,  to 
_y«Mdnmiitratow.  and  assigns  of  George 


"jMjifillertoo;  and  that,  by  reason  of  hb  not 
ieSCli^i  ""^  indenture  of  December,  1848. 
li^fT^'r^  1>pointed  was  not  a  duly  appointed 
J—,  iS^'fJw^w  contained  in  the  indenture  of 
^J^iguw  that,  consequently,  the  plaintifia  were 
I,  7  '  WBTeyance  of  the  premises  then  vested 
3lI^T2*™>*i  ■  derisecs  of  the  said  George  Stone. 
SSPI  j*  ^  ^  declared  that  the 

dTA  ■  ""W>  Gower  was  duly  appointed  a 
^^J].^  mdmtTO  of  the  llth  June,  1833,  by 
™5^iiid  indentim  of  the  18th  December,  1848 ; 

Stu^lf^^*** d«via«B of  George  Stone, 
^FMiweed  to  convey  the  trust  premises  to  the 
^■■"•ppoiited,  and  Uieir  heirs  and  assigns,  upon 
"^dftbemdentoTeofthenth  June,  1833;  or, 
■•Uirt  ihonld  be  of  opinion  that  E.  F.  L.  Gower 
^Kipnperiy  appointed  trustee  by  virtue  of  the 
r^^tflrtof  Deoonber,  1848,  then  that  it  might 
1 0kati  to  (he  Master  to  approve  of  a  proper 


person  to  be  appointed  a  trustee  of  the  indenture  of 
June,  1833,  in  the  place  or  stead  of  George  Stone, 
deceased,  and  that  such  person  might  be  appointed 
a  trustee  thereof  accordingly ;  and  that  thereupon  the 
defendants,  the  devisees  of  the  will  of  George  Stone, 
might  be  directed  to  convey  the  manor  and  lieredita- 
ments,  which  were  subject  to  the  trusts  of  the  a^  in- 
denture of  June,  1833,  to  the  plaintiff.  Earl  GrauTilleu 
and  such  other  person  as  should  be  approved  of  and 
appointed  as  trustee,  their  heirs  and  assigns,  upon  the 
trusts  of  the  said  indenture.  The  question  at  the  hear- 
ing was,  whether  the  appointment,  dt  tiie  indenture  of 
December,  1848,  tti  the  Hon.  E.  F.  L.  Gower  asa  trustee, 
by  Uie  acting  executors  only  of  the  testator,  G.  A.  Ful- 
lerton, was  or  was  not  a  valid  exeration  of  the  power 
reserved  to  the  executors  of  G.  A,  FoUerton  by  the  in- 
denture of  the  1  Itb  June,  1833. 

Currg/y  Caims,  and  <SS(«wns  appeared  for  the  different 
parties. 

The  following  authorities  were  referred  to:— FoM  r. 
Onm^floitj  (2  P.  W.308);  KeaUs  v.  Burton,  (14  Ves. 
434);  Adamsr.TaunUm,i6iSMi.436);£aHmr.Smiik, 
(2  Beav.  236) ;  a  passage  in  Perkins,  cited  in  WilUama 
on  Executors,  vol.  1,  p.  236;  Sugden  on  Powers,  ffA.  1, 
ed.  7,  p>  139 ;  and  case  in  the  reign  of  Henry  VIII, 
Sugden  on  Powers,  vol.  2,  p.  510,  App.  No.l. 

March  13.— Sir  Jamss  Wiqram,  V.  C,  after  stating 
the  fiwts  of  the  case,  said,  that  the  existing  law  upon 
the  subject  had  been  fully  conudered  in  Sugden  on 
Powers,  7th  ed.,  vol.  1,  pp.  139—142,  and  vol.  2,  p.  610; 
and  that  the  question  appeared  to  be,  whether  the  donor 
of  the  power  intended  to  place  confidence  in  the  persons 
who  should  act  in  the  adnunistration  of  the  estate  of  G. 
A.  Fullerton,  or  in  those  only  who  should  be  named  by 
the  testator  to  administer  bis  estate.  The  power  in  thu 
case  was  dmved  not  from  the  will,  bnt  from  the  deed  of 
settlement  of  June,  1833 ;  and  he  oonld  not  help  think- 
ing that  the  parties  who  should  actually  administer  the , 
estate  of  G.  A.  Fullerton  were  the  parties  in  whom  the. 
donor  intended  to  confide.  The  proper  order,  there- 
fore, would  be,  to  dedar^  that  the  i^pointment  of  the 
tru^ee,  which  had  been  made  by  the  actingexecutors  of 
G.  A.  Fullerton,  was  a  valid  appointment,  and  that  the 
devisees  under  George  Stone's  will  should  convey  the 
trust  premises  to  the  new  trustees.  The  costs  of  all  par- 
ties, as  between  solicitor  and  client,  to  be  paid  fav  the 
new  trustees,  and  to  be  retained  by  them  out  oi  any 
trust  funds  in  their  hands. 

COURT  OF  QUEEN'S  BENCH^Uxch.  Tmic. 

Nxwim  and  Another  «.  Buohxb.— Nnwrox  and  An* 
other  V.  LiDDunn.— Ao*.  26, 1848. 

In  an  Action  ^  an  Advertuing  Agent  aaainct  a 
ttfihc  Prwritional  CommUtee  of  a  Beaim^  Comwmy^  iC 
Qmcarei  IhtU,  in  Septmber,  1846,  and  the  earfy  Part 
ofOctobery  ProapeatMtety  with  the  NamcM  of  a  Prori- 
timol  CoamittMt  had  been  circulated,  Z>efendant  being 
to  namtd  in  them.  An  Order  of  the  tik  October  wot 
given  in  Evidence,  directing  the  Proepectui  tent  lher&- 
with  to  be  interted  in  all  me  Papers  titi further  Notice, 
On  the  \BtA  October  there  teas  a  Meeting  to  form  the 
Company,  at  which  Defendant  took  part.  When  the 
Prcoeet  had  failed,  Defindant  and  tome  others  joined  to 
endeavour  to  disdiargt  tk*  LitAUitita  Igr  Contrtbutiona; 
and  thof  empkged  em  Attonugf,  wAe  drew  up  a  State' 
ment  of  the  tuUnlitiei,  including  the  Plaint^  t  Claim; 
and  their  Letters  to  supposed  CoiiMhM)re  amounted 
to  an  Admission  that  such  LiabiUtiet  were  due.  The 
Judge  told  the  Jury  to  consider  the  mistaken  View  un- 
der  which  Defendant  might  hate  made  the  Admission 
in  respect  of  the  supposed  Liability  of  all  Members  of 
Provxsional  Committees.  The  Jury  ftund  that  De- 
fendant had  not  made  himself  a  Parly  to  the  Orders  be^ 
fore  the  16th  October  :~~£(eld,  fint,  UuU  D^endaini 
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WM  net  tiahit  Jbr  JJ—lfaiiift  imm4ed  qAer  O* 
IM  Oftaigrt  tmder  Orden  gmn  Itforelhat  Day. 
Smmih  t  Aat^  a  Party  n  at  Uberty  to  ikmo  ^  am  Ad- 
mumm  mad$  bgr  iim  atxtu  Jrom  a  Mittake  m  Law, 
md  M  mot  atofped  by  taeh  jldn'mn,  wtUmamt^ 
P«ram  hag  hem  imdueod  IgrUto  alter  htM  ComtUtim. 

Kewtom  v.  Bklcbeb.3 — AjBompnt  for  yrxak  and  la- 
bour in  and  about  inserttag  and  pablishing  paragraj^hB 
and  adTertisemeirta  in  ncwspapera,  and  for  commiBsion 
payable  in  respect  thereof.  Fles,  non  assomnnt.  On 
the  trial,  before  Erie,  J.,  at  the  Sittings  at  Gnildhall 
aAer  Hilary  Term,  it  appeared  that  the  plaintift 
«m  adTertinng  annta,  and  we  defendant  waa  a  mem- 
ber of  the  prorimmal  oomanittee  of  1^  Oxford  and 
SUiflbnry  direct  Railway  Company.  The  evidence 
diewed  that  the  projectors  of  the  railway  had  obtaioed 
names  for  a  proriBional  committee,  representing  that 
there  was  no  Hability ;  bad  joined  mth  a  firm  of  attor- 
Uies  in  London,  Messrs.  £lmsUe  &  Freston ;  and  had, 
Ib  September,  184fi,  and  the  early  part  of  Octolwr. 
oircalated  prospectuses  with  the  names  of  s  proriBional ' 
committee,  (the  defendant  being  so  named  in  these 
prospectOBesj.  It  former  shewed,  that  orders  had  been 
giTen  partly  by  the  projectors,  partly  in  the  name  of 
Bfanslie  &  Preston,  and  partly  by  the  secretaries  to  the 

Elaintlff,  in  respect  of  aarertisements.  Those  of  most 
nportance  were  an  order  of  the  7th  October,  purport- 
ing to  be  ngned  **  Elmslie  &  Pmton,'*  Erecting  the 
prospectna  sent  therewith  to  be  inserted  in  all  the 
papers,  till  farther  notice;  and  an  order  of  the  16tb 
October,  also  purporting  to  be  so  signed,  in  these  words, 
"Be  good  enough  to  cause  to  be  inserted  in  the  news- 
papers before  mentioned  the  accompairying  prospectus, 
unta  further  orders."  The  handwriting  of  the  other 
fffders  in  evidence  was  proved;  but,  with  respect  to 
the  order  of  the  7th  October,  William  Preston,  the 
only  witness  on  the  subject,  disclaimed  all  knowledge 
of  the  handwriting ;  and  it  was  read  by  the  admissioD 
of  the  counsel  for  the  defendant.  And.  with  respect  to 
the  order  of  the  Ifith  October,  no  eviaence  of  its  vali- 
£ty  or  application  was  offered.  There  was  evidence  of 
S  meetins  to  form  the  company  on  the  ISth  October, 
and  the  defendant  took  part  in  this  and  several  meet- 
ings from  that  time  forwards.  When  the  project  had 
&iled,  the  defendant  and  some  others  join^  to  endea- 
vour to  ^charge  the  liabilities  incurred  by  contribu- 
tioDfl ;  and  they  employed  Messrs.  Abbott  &  Bennett, 
attomies,  who  drew  up  a  statement  of  the  liabilities,  in- 
cluding the  pluntifF's  picseai  claim ;  and  their  letters 
to  supposed  contribotoxs  amovnted  to  an  adniadon  that 
such  liabilities  were  due. 

The  following,  amone  other  letters  addressed  to  the 
plaintiff  by  Messrs.  Abbott  &  Bennett,  were  given  in 
eridvnee : — 

**  Oxford  and  SaUsbury  Direct  Railway. 

**  Company ^3  Offices,  Moorgate-street, 
27th  February,  1846. 
"Sir, — We  beg  to  hand  you  a  copy  of  a  resolution 
passed  yesterday  at  a  special  meeting  of  the  proyiuonal 
oommittee  of  tnia  company,  by  which  you  will  per- 
ceive th^  affiairs  are  merred  to  us  for  the  purpose  of 
investigation,  with  a  view  to  a  speedy  settlement  of  all 
damands  against  the  company. 

**  To  enable  us  to  enter  on  our  duties,  and  to  effect 
the  object  of  such  resolution,  you  will  have  the  good- 
ness to  fumiah  us  at  once  with  a  fall  statement  of  your 
demand  (if  any)  agunst  the  company ;  and,  relying 
Upon  your  compIiAnce  with  our  request  with  as  little 
delay  a»  possible,  "  We  ar^"  &o. 

Cofjf  Smilmtim  aicm  r^mrwd  to. 

«t8th  Febnury,  1S40. 
''At  a  meetii^  of  the  provinonal  committee,  it  was 
moved  &C.,  and  resolTed,  That  the  aflure  of  this  com- 
pny  be  pfaeed  in  the  hands  of  Mr.  Abbott,  of  No.  10, 


Charlotta-etieet,  BetUbed-sqnave,  aai  lb.  Baatt^ 
Sise-lan,  in  order  tliat  the  agoeiints  may  bt  imrif*! 
gated,  ami  arrangemmts  made  far  finsl  settkmai 

(Signed)   "  W.  D.  BmcMBS,  Outtwa."  i 

'''Oxford  and  Salisbury  Direct  Rulwsj. 

"  Company's  Offices,  MooTglt^stIKt, 
2nd  April,  1846. 
"  Sr, — ^We  hereby  give  yon  notice,  that  we  Bhall,<a 
Tuesday  next,  the  7tii  iuM.,  at  1  o'clock,  eata  inj^ 
the  investigation  of  your  account  for  advettiang  in  Hi 
ference  to  the  above  company  ;  and  thai  ;oa  are  it> 
quired  to  give  your  attendance  here  on  ttuwoBdw 
and  hour,  and  lay  before  us  all  necessaty  TwchiaiB 
support  of  your  claim,  preparatory  to  a  fiiialadjiMtia«| 
ana  settlement  thereof,  m  pnisnanceof  the  pmrointal 
in  nsby  A  special  meeting  of  the  provisbaalomitli^ 
of  whidli  yon  have  already  bad  notice. 

''•Wean^''«e. 

The  learned  judge  waa  mHaim  that  thnn* 
evidence  to  rokder  the  defendant  lialde  fn  ojtiii 
prior  to  the  16th  October,  and  that  the  yiiiiiiM 
which  the  defoidant  authorised  for  inT«tvi%«i 
acKonnts  of  the  company,  and  makiag  amngtaMstfa 
a  final  settlement  of  than,  did  not  coostitataRritit* 
tion  of  the  order;  bnt  he  submitted  the  qscstioai 
liability  to  the  jury,  in  ceae  it  should  bet  qoMtiwEi 
them,  and  told  them  to  connder  whether  tht  idaii 
siona  relied  on  for  the  pl^tiff  had  been  made  tud*! 
mistaken  opinion  as  to  the  legal  lia^ties  of  iboi>^ 
of  a  provisional  committee.  The  juiy  fo«od,tkitBi 
defieaduit  was  net  liable  for  any  order  uiw  to  tti  Ua 
October ;  and,  under  the  direction  of  the  lesnsd  jate 
a  vwdiot  waa  entered  for  the  pluntiff  fDr8J7t4t,M 
In  the  f^wiw  Easter  Tenn»  April  20, 

Crowdtr  obtuned  a  rule  ni^  for  increMuigtbs  nrdiit 
to  3989^.,  on  the  ground  that  the  defendant,  kn<^ 
the  company,  had  received  the  benefit  <A  uk  «ffk 
done  in  execution  of  the  orders  given  befontiultu 
OctobCT,  and  was,  therefore,  liable  for  it;  orfwaiie" 
trial,  on  the  noaud  that  the  verdict  was  igainsUlu 
evidence.   In  Easter  Term,  1848  *, 

Sir  F.  Thetiger  and  Bramweil  shewed 
the  defendant  was  not  liable  for  advertisemaft  as"'" 
in  pursuance  of  orden  given  before  he  beeaoe*"* 
ber  of  the  company.   (  Whitehead  v.  Banm,  »  o 
Rob.  248;  Fowv  v.  fi««*ar,  4  Taunt  £82).  Secoway 
if  the  defendant  waa  not,  in  p<Hnt  of  law,  bable,  u 
admissions  in  the  statemeitf  drawn  up  ^.1*^ 
employed  by  the  company  coold  not  cnate  a  uw^ 
[totd  JDmmm,  C.  J.— It  may  be  a  (juestiw  [«  » 
jury  whether  the  admission  miade  by  a  defaadtntiu" 
a  ooBaGBOMm  of  liability.!    In  Sonlle^.Seiirtn 
(4  T.  B.  720),  it  was  held,  that  acU  snbssqaeet  to  U 
time  of  delivering  goods  on  a  contract  oaa;  be  lam 
ted  as  evidence  to  shew  that  the  goods  , 
on  a  partnership  account,  if  it  were  donbtnu  a* « 
time  of  the  c<mtract;  but  that,  if  it  cl«<>'^y  "P]|f"|! 
that  no  puiJiership  existed  at  the  time  of 
no  subsequent  act  by  any  person  who  might  ^'^^ 
become  a  partner,  not  even  an  acluiowlea«oiBt »» 
was  liaU^  nor  his  accepting  a  bill  of  exchaop "» 
on  thooi  as  partners,  for  the  very  goods, 
him  liable  m  an  aetion  for  goods  sold  aad  deUfcw 
And  in  B«al»r.  Jfoub,  (11  Jnr.  846),  wh""  *Si 
fendant  became  munbor  of  a  omi^iaa^  ■ 
had  been  made,  and,  upon  an  apphcationformowj" 
on  account  <rf  work  done  under  that  ooBttart,  [» 
mised  payment,  it  was  held,  that  the  «n«?i;5*^ 
the  defendant  scquiring  an  interest  in  the  8ub)<a^ 
ter  of  the  original  contract  did  not  make hunspg 

•  May  1,  before  Lord  Demnan,  C.J^  '''"^^'SS 
mm,  and  Erie,  JJ.    The  argament  wia  Bqattoe*! « 
Tenn.Miy  28,  before  Lord  DemBSB,  C.  J.,  W"*"^**" 
iMaBt»dErie,  JJ. 
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ibi^  vd  tint  Ilia  piDtmie  of  pftyment  was  withoat 
'    Mflfaition,  nd  would  &ot  rapport  the  connt  upon 
m  HDouit  ttited  with  all  the  aeCandants.  Farther, 
Un  MmwA  wu  Bot  IB  adauaaum  that  the  defond- 

HwGible,bntotilj]an  »diniarion  that j»Hie  nuai- 
llf  ttetnopiny  loigbt  be  liable.  Agun,  it  con- 
OitUBBBotM  the  amount  ofliabilitv;  it  ie  rather 
jfeiat  that  the  plaiutiiF  bad  madea  claim.  [Lord 
fel^CJ.— ItienotaD  admission  of  a  fact,  I'utaa 
Aad  u  opiuioo  formed  at  a  time  wlien,  on 
•m>ail'<j0KnBNttled  itate  of  the  law,  the  mumb«av 
tf  ihk  ^-Kmml  committee  could  not  know  their  legal 
&lulit>^  'Thtv  reftm-il  to  RmitU  T.  Letoit  and 
ITjriiv.  ]/;;i„i;(lu  Jur.  1O07).] 

Cnsia.h'i'.lmlD.D.  AVti/.f,  coiitm. — First,  the 
hanipl  juit .j!;;ht  to  have  directeii  the  jury,  tliat  the 
Arfeiiiiati'.. ' ;  f       of  his  subsequent  interest  in  the 
mopasv,  »j.-iuble  for  work  done  for  the  benefiLof  the 
eaB^r  bm  the  7th  OoloWr,  when  hia  name  a^ 
pwH  is  tiK  p^o^pectu3.  The  deliebduit  had  the  be- 
of  the  ^[RtiiimeiitB,  and  adopted  them, 
t.ifnrj,(jB.&C.  504),  it  was  held,  that  a 
'vit^apart  owser  in  Mmal  eoaehea  for  the 
<i4  ^trds  bound  the  owmn  «f  all  die  coaches 
*luii  w  »i- a  part  owner,  as  well  those  who  be- 
tut*  tin,?,  f  or  the  makiog  of  the  contract  as  tlioae 
rto«ff?,y,:re.  Secondly,  the  order  of  tlie  15th 
Odi>*»H  "i- 1  rmtinuing  order,  and  renewable  ilo  die 
^■ijiiiif  the  defendant  did  not  countermand  it, 
stop  the  furtlier  inaertion  (MT  adTertiaa> 
Aeaai  be  taken  to  have  ratified  it. 

Cwr.  ode.  ru//. 
',C.  J.,  now  delivered  the  judgment  of 
-     "HWa an  action  for  4288/,,  for  inserting 
agmLawh  af »  nilway,  from  September,  1845,  to 

of  demand  had  been  delivered  nnder  a 
fith  dates  and  items,  and  those  [>firtica- 
Ike  date  of  the  order  for  eacli  item,  and 
I  *<ch  advertisement  was  inserted.  The 
^J'^  the  7th  Oftober,  for  advertisements 
that  dato  and  the  latter  end  of  Ttcto- 
^J«J?%liinear3'HK)/.,  forms  a  i)riiici[>al  sul.ject 
The  narticulars  do  not  specify  any 
Ommr;  mom  batwaen  the  10th  and 

^Mmnpnt;  but,  under  a  jmli^e'a 
.after  aotian  brought,  paid  iwiol.; 
,  wfaatker  Ju  waa  ^ble  ba- 


..   -Stating  the  effect  of  the  evidence, 
r^/tT'  ■  P^'C^'fied:]    On  this  evidence  the 
ll  L  '''^  •'sfenJant  was  liable  on  all  ordera 
2*'?*      October.    The  learned  judKe  de- 
j^^^iSTerditt  y-aa  to  be  applied  to  the  hill  of 
gJI^^  tik"  calls..,  which  alone  had  been  louked 
^^2I.!l?Ji    trial,  as  containing  the  dciiiaiul  in 
he  entered  the  verdict  for  the  amount  of 
iiig  tlierein,  dated  either  on  or  after 

•  "IS  obtained  for  entering  a  verdict  for 
^^^.tJIC^""  the  ground  that  the  defendanl  he- 
flm^^JWiirertisementa inserted  after  thu  l.jth 
jJJJ'j"*'' wdere  given  before  that  day.  Ko  deca- 
^Ui  -  n  principle  brought  foiward, 

WbL  /  parties  to  an  exiating  contiaot, 

i  i.  if  'V  admitted  to  the  benefit 

^itt' L      *  3""''°"  for  the  jury,  whether  the 


.  dent,  this  part  of  the  rule  tail- 
•l^red,  alw,  that  then-  ^li. 


trial  for  a  miadireotion,  in  reapect  of  the  anppoaad  ad- 
miauon  of  liability  by  the  defendant,  the  le^ed  ju^ 
having  told  the  jury  to  oonaider  the  oinumatancee  under 
whidt  it  waa  made,  the  diffennoe  between  teading 
partnerahipa  and  jtuni-etock  oomnniea,  and  the  mit- 
taken  riew  nnder  whidt  the  defendant  at  that  Umfl 
might  have  acted  In  reject  of  the  suppoeed  liability 
of  all  members  of  proviaional  oommitteea;  but  the 
aame  line  of  obaervation  has  been  befove  held  oorreot  ja 
thia  court:  and^  aa  a  genual  rule,  the  jury,  who  an  to 
eatimate  the  weight  due  to  an  admiaaion,  tutve  a  right  to 
attend  to  the  oixcamatancea  under  which  it  was  nude. 

It  waa  further  alleged  that  there  should  be  a  new 
trial,  on  the  ground  that  the  jndge  waa  wrong  in  ap- 
pl^g  the  verdict  according  to  the  bill  of  particnlara,  it 
being  contended  Uiat  a  large  portion  of  the  items  in  the 
particulars,  under  the  date  of  the  9th  October,  ought 
to  be  reiemd  to  the  order  above-mentioned,  datod  Uio 
Ifith  Oetober.  But  it  would  be  •  deoepUon  in  the  de- 
fendant to  allow  that  the  defenooahonld  be  oondueted  flU 
the  belief  tiiat  the  bill  of  partieulan  waa  comet  np  to 
the  time  of  ntuning  the  Yerdict,  and  then  permit 
plaintiff  to  allwe  that  they  are  miatakm.  If  tfaeie  waa 
any  miatak^  it  dionld  have  been  rectified  before  thetrial. 

The  Terdi^  doaa  not  i4i|iair  to  be  against  evidenoa.— 

NEwroif  V.  LiDDURD.] — ^Aasumpsit  for  the  same  cause 
of  action  as  in  Newton  v.  Belcher.  Fleas :  first,  n<Ul 
asanmpait;  aeoond,  aa  to  the  earn  of  999/.,  payment  of 
lOOOJ.  into  court.  On  the  trial,  before  Erie,  J.,  at  the 
Sittiiua  at  Qnildhall  after  Trinity  Term,  1847*.  it  ap- 
pavedthat  the  defendant  was  a  member  of  the  pro- 
viaifHnal  committee  of  the  Oxford  and  Salisbury  direct 
Railway  Company.  The  only  important  difference  be- 
tween Uie  evidence  in  thia  ease  anainiVtfuAm  v*Bdcher 
waa,  that  the  defendant  attended  meetings  of  the  com- 
mittee from  the  Ut  October,  1845.  "Die  jury  found 
the  defendant  liable  for  all  advertisamenta  inserted  on 
and  after  the  15th  February,  in  consequence  of  orders 
^ven  on  the  16th.  Under  the  direction  of  the  lesmed 
judge,  a  verdict  was  entered  for  the  plaintiff  for  877/. 
on  tna  first  laane,  and  for  the  defendant  on  the  second 
iaaiN.   In  the  following  Michaelmas  Term,  (Nov.  8), 

Montagu  Ghambert  moved  for  a  rule  niai  for  a  new 
trial,  on  the  grounds  of  miadireotiim  and  of  the  verdict 
being  against  the  evidenoe. 

On  a  snbeequent  day,  (Not.  18)>  the  Court  gmnted 
a  rule  nisi. 

In  Trinity  Termt,  1848, 

^roaMwu  ^ewed  cause. 

MoiOagu  Ckambtrtt  contra. — According  to  the  au- 
thority ofRmiuU  v.  IawU  and  Wyld  Y.HopUm,  (10 
Jnr.  1097),  the  qoeetion  aa  to  the  liability  of  a  ^ro- 
vinonal  committeeman  of  a  railway  company  is  limited 
to  the  law  of  principal  and  agent;  but,  accotuingto  that 
law,  the  defoodaut  is  liable.  In  Storey  on  Agenqr, 
(p.  206,  s.  244],  it  Is  said,  "  A  ratifieati<m  alao,  when 
fiairl^  made,  will  have  the  same  effoct  as  an  original  aa- 
thonty  to  bind  the  prindpal,  not  only  in  regard  to  the 
agent  nimaelf,  but  in  regard  to  third  persons.*'  A.nd 
in  p.  214,  *'  So^  if  a  person  should  without  authority 
make  a  contract  to  Borrow  money  for  a  corooratitHi, 
and  the  money  should  be  applied  to  the  benefit  of  the 
corporation,  which  should  afterwards  reco^ise  it  as  .a 
debt  hy  paying  interest  thereon,  and  passing  accounts 
relative  tnereto,  it  would  amount  to  a  ratification  of 
the  borrowing  of  the  money.'*  [He  cited  Hagedom  T. 
OUverton,  (2  M.  &  S.  486);  So6i$U0n  v.  Gleadow,  (2 
Bing.  K.  C.  166, 160).]  Cur,  adv,  vult. 

*  A  modoD  to  postpone  the  trial  of  tUa  oanse  ontil  the  rals 
nisi  Id  Netgim  v.  BHcker  had  been  dypoted  of  WIS  reftised* 
(SeellJor.  471). 

t  Hsv  96,  bafcie  Lead  Deawa,  C.  J.,  PaHasaii,  Oeia. 
ridge,  and  Eds,  JJ. 
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Lord  DENiri.N,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — This  wu  an  action  on  the  same  demand  aa  , 
in  the  esse  of  Newton  t.  Bdcher.  f  After  dispOMOg  of  a  I 
pcdnt  not  neceaniy  to  be  reported^  his  Lordship  pro-  j 
oeededO  As  to  the  points  common  to  tiiis  case  with  I 
that  of  Neteton  r.  Bekher,  they  tiare  been  disposed  of 
there. 

Mr.  Chambers  relied  on  one  addiUonal  gronnd  for  a 
new  trial,  namely,  that  it  was  a  misdirection  to  tell  the 
jarv,  that  the  effect  of  an  admlsnon  by  the  defendant 
comd  be  altered,  if  the  admission  arose  from  a  mistake 
in  law,  relying  on  an  analogy  to  the  rule  preventing 
the  recovery  back  of  money  paid  under  a  mistake  in 
law.  But  no  authority  was  cited  in  support  of  this 
supposed  rule  as  applicable  to  admissions ;  and,  on  the 
contrary,  admissions  are  iirequentlv  qualified  on  that 
ground.  The  general  doctrine  laid  down  in  Heane  v. 
MogoTB,  (9  B.  &  C.  OT7, 686),  that  theparty  "is  atliberty 
to  prove  that  his  admisnons  were  mistaken  or  untrue, 
ana  is  not  estopped  or  ooneluded  by  them,  unless  another 

Sirson  has  been  induced  by  them  to  alter  his  condi- 
on,"  is  applicable  to  mistakes  in  respect  of  legal  lia- 
bility as  well  as  in  respect  of  fact. 

The  verdict  does  not  appear  to  be  affainst  evidence. 
The  rale  will  be  discharged.— iZv/e  dueaatyed. 


HILARY  TERM. 

Tiouu  «.  Tbe  Dbas  ahd  Chafteb  of  St.  Pacc's  and 
Otheia.— Jbn.  1ft* 

llg>lnin.—Avou!ry  that  King  Mmty  VIITy  beina  uiied 
tn  JPee  of  the  Shop,  in  which  &e.y  granted  it  by  Lettert- 
patent  to  E.  W.  in  Tail  maUf  at  an  annual  Rent  of 
4/.  llf.  Ad.  Avermente  tracing  the  Reversion  to  King 
Charlea  11.  Thai  King  Charlet  //,  Zettert-patent, 
profetxing  to  act  under  Stat.  22  Car.  2,  c.  6, 1. 1,  con- 
vegfed  the  Rent,  '*  to  far  aa  aforesaid  reierved"  wmout 
the  Revertion  in  the  Shop,  to  Truttees  and  their  Heirt^ 
for  ever,  and  that  thqt  conveyed  it  to  Dtfendants  and 
their  Sueee$tort,for  ever;  whereupon  Dtfendanta  be- 
came seiaed  aa  of  Fee  in  the  Rent.  2^at  the  Rent  was 
paid  for  Three  Years  before  the  Passing  ef  Stat. 
4  Oeo.  2,  c.  28,  respecting  Rent-sect;  that  it  became 
due  and  in  arrear,  and  waa  distrained  for: — Held, 

First,  that  the  Rent  being  reserved  upon  an  Estate,  whareof 
the  Reversion  was  in  the  Crown  at  the  Time  of  the 
Passing  of  Stat.  22  CSar.  2,  e,  6,  was  expressly  eseqated 
by  Sect.  3,  tmd,  therefore,  the  Grant  of  it  by  the  Grown 
could  not  be  supported  under  thai  Statute. 

Secondly,  that  the  Grant  could  not  be  taken  to  be  of  more 
than  the  Crown  had^  vie.  the  Rent  during  the  Con- 
tinuance of  the  Estate  Tail;  and,  therefore,  it  would 
not  operate  as  a  Rent-charge  on  the  Failure  of  the 
Estate  Tml,  and  nwAf  be  distrained  for  at  a  Rent- 
aeci,  under  Stat.  4  Geo.  2,  e.  28. 

7%irdfy,  that  it  wot  not  necessary  to  aver  the  Continuance 
^the  Estate  TbiL 

Fourthly,  that  the  Grant  by  the  Trustees,  not  being  of  a 
Fee  m  the  Rent,  wot  not  within  (he  Statutes  cf  Mort- 
main, 

BepIflvin^ATowrjr  by  tiie  Dean  and  Chapter  of  the 
Cathedral  Chnrch  of  St.  WuFs,  London ,  and  cognisance 
bv  the  other  defendants  as  bailiffs  of  the  said  dean  and 
cnapter,  because  they  say,  that  Henry  VIII,  deceased. 
formerljT  King  of  England,  heretofore,  and  before  and 
at  the  time  of  the  granting  of  the  letters-patent  here- 
inafter next  menticned,  to  wit,  on  &c.,  was  seised  in 
his  demesne  as  of  fee,  in  ri^htof  his  Grown  of  England, 
of  and  in  the  stud  shop,  in  which  Sic,  and  being  so 
seised,  the  said  King  Henry  VIII  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  in  the  thirty-first  year 
of  his  re^,  by  ms  letters-patent,  bearing  date  &c.,aDd 
■ealed  with  his  great  seal  of  England,  and  in  due  man- 
ner inndled  of  record  in  the  Court  of  Chancery  of  the 


said  late  King,  in  conuderation  of  the  good,  \m,  u 
futhfhl  services  whi<£  Edmund  Walm{dtan,Kii^i 
previous  to  the  time  of  makli^  the  said  lettm-fitat 
had  rendered  to  the  said  King,  did  give  and  pint  t 
the  said  Edmund,  amongst  other  thii^  tbe  lud  iIm 
in  which  &e.,  with  the  appurtenaooee,  to  han,  bw 
and  enjoy  the  same,  with  tlieappurtmsDces,inLoadi 
aforesaid,  to  the  aforesaid  Edmund  WslajnghuD)  n 
the  heirs  male  of  the  body  of  the  said  EdmnndliinliS 
batten,  to  be  held  of  the  said  Ein^,  hit  bein  n 
successors,  by  the  service  of  the  twentieth  put  of  or 
knight's  fee,  and  paying  therefore  ammillf  to  tt 
said  King,  his  heirs  and  successors,  4/.  lli.ii,  it  th 
said  King*a  Court  of  AugmentaUons  of  the  Reraiy 
of  his  stud  Crown,  at  the  Feast  of  St.  Michael  tbeiid 
angel,  every  year,  to  be  paid  for  all  rents,  amiM,ii 
demands  whatsoever,  in  any  manner  to  U  iCDdm 
made,  or  dne,  as  by  the  leeiwds  of  the  said  imha 
now  rem^ng  in  the  High  Court  of  Chaacenr  it  Vs 
minster  aforenid, more  fiulyappears;  wberaj&w 
Edmund  Walsyneham  then  became  and  wai  laal  i 
his  demesne,  as  of  fee  tul  male,  of  and  in  the  ail  Aa> 
In  which  &c. ;  and  the  s^d  King  then  became  isd  ti 
and  ^m  thence  until  and  at  the  time  of  hiidM 
continued  to  be  and  was,  seised  as  of  fee,  in  Tight  of  I 
Crown  of  England,  of  and  in  the  revernon  expeeta 
on  the  determination  of  the  said  estate  tail,  and  ofi 
in  the  said  service,  and  of  and  in  the  said  rent 
4/.  Ad.  Averments  tracing  the  reveraoD,affri 
and  rent  to  Kmg  Charies  II.  And  the  sdd  ChvlN 
being  so  seised  as  aforesud,  the  said  Chailalli'h 


the  day  and  year  last  aforesaid,  aealed  fte^iAcrTi^ 
ring  in  the  last-mentioned  letters-patent  to  the  act  ( 
Paniament  next  hereafter  mentioned,  did,faUKCOi 
stituting  and  appointing  of  trustees  for  the  « 
tain  fee-farm  rents  ana  other  rents  m  the  sine  lu 
mentioned  letters-patent  mentioned,  and,  amongst  tbei 
of  the  said  rent  of  Al.  lis.  Ad.,  give  and  giant  no 
Francis  Lord  Hawley,  Sir  Charles  Harbori,  KnW 
Sir  William  Haward,  Knight,  Sir  John  Talbot,  Kmgl 
Sir  Robert  Steward,  Knight,  and  WUliam  HBtai 
Esq.,  mentioned  in  the  last-mentioned  act,  and  tu 
heir%  amongst  other  things,  the  said  anmiBl  rest 
4/.  11*.  4d.,  so  as  aforesiOd  reserved  and  imiu  oQt 
the  said  shop,  in  which  &e.,  to  have  and  to  hold  i 
said  rent  of  4/.  Us.  Ad.  nnto  the  said  FranciB  b 
Hawley,  Sir  Charles  Harbord,  Sir  WilUam  Han 
Sir  Jobn  Talbot,  Sir  Robert  Steward,  snd  iViUi 
Harbord,  and  their  heirs,  to  the  only  use  wd  b*h 
of  them,  the  said  F.  Lord  H.,  Sir  C.  H.,  Sir  *  •  J 
Sir  J.  T„  Sir  R.  S.,  and  W.  H.,  and  of  their  hein  i 
aasigns,  fi>r  ever,  nevertheless  upon  truit,  *™  ' 
intents  and  |iurposes  in  the  said  Iast-menti<ffled  l«te 
patent  mentioned,  expressed,  and  declared ; 
say,  upon  trust  and  to  the  intent  that  thejf*  |«  * 
F.  Lord  H.,  Sir  C.  H.,  Sir  W.  H.,  Sir  J.  T.,  SirB. . 
and  W.  H.,  and  their  heirs,  should  stand  leiwl/" 
said  rent  of  4/.  Ad.  unUl  sale  thereof  Bidt  « 
some  conveyawK  there<tf  exeeated,  in  trust  to  »"» 
the  benefit  of  the  said  King  ChaHes  U,  bis  m»  ■ 
sDccesBors,  as  by  the  usSA  letters-patent  more  faUfi 
pear^  an  exempllcation  of  the  inrolment  whereof,  >» 
under  our  lady  the  now  Queen's  Great  Seal  of  ta 
land,  the  defendants,  according  to  the  fonn  of  the  sUP 
in  such  case  made  and  provided,  bring  here  into  eoc 
whereupon  and  whereby  the  said  F.  Lord  H.,Siri- 
Sir  W.  H.,  Sir  J.  T.,  Sir  R.  S.,  and  W.  H.,  the" 
came  and  were,  and  from  thence  until  and  « 
time  of  the  making  of  tbe  indenture  next 
*Fter  mentioned  continued  to  be  and  were,  afi*^ 
of  fee  of  and  in  the  said  rent  of  4/.  U'-  «•  ./^ 
the  defendanta  farther  lay,  that  the  lart-aestKa 


Digitized  by  Google 


THE  JURIST. 


957 


j0ltnfilmi  wen  w  nude  19  afoMWiid  after  the 
^itijf  ud  pMsiiig  of  an  aet'^if  Farliainent  made 
gffi  {^sed  in  the  session  of  I^vliamcnt  holden  in 

«»tt-secijiiJ  year  of  the  reiern  of  llio  Siiid  King 
4  for  a'ivancing  the  sale  of  fee-f;irin  lente 
ffrentp,  and  l-efore  the  24th  June,  a.d.  1672, 
(»  tH,  on  ihe  said  11th  November,  in  tliL-  twenty- 
tu  of  the  last-meDtioDed  King's  reign.  And 
|.lori  H.,  Sir  C.  H..  Sir  W.  H.,  Sir  J.  T.. 
ad  W.  H.,  being  so  seised  as  afiwenld, 
sodinthe  lifetime  of  one  W.  Sancrof^  abuse 
deMwd,  isA  vbik  the  said  "W.  Sancrofi  was  JDwn  of 
Atwd  Cathefal  Oiueh  of  St.FaaI'S|  London,  and 
Wn  mfiit  ef^reiit,  hweinafter  mentioned  to 
lam      in  amir,  accrued  or  became  due  or  payable, 
to'witi^'ii.li-^i'i^fi  September,  in  the  twenty-third  year 
'tit  rei^Ti ' ;  ".Iv:  iaid  King  Cliarlea  II,  by  a  certain  in- 
KweiMS  mi'It  Ijetween  the  said  I'.  Lord  H.,  Sir 
ff,SirW.il.,Sir  J.T.,  Sir  R,  S.and  \V.  H.,  of  the 
pin,  iiw  ihe  said  W.  Sancroft,  Uvaii  of  the  said 
Chaichof  St.  Paul's,  London,  ami  tiie  Chap- 
■meehurcb,  of  the  other  part,  [excuse  for 
A,1)ir  Teason  of  loss  by  accident,!  the  said 
A^SiiC.U.,  Sir  W.  H.,  Sir  J.  T.,  SirR.  S., 
AitRinrtunroiunderation  in  money,  ndted 
lit-Befliiiiiej  indenture,  that  is  to  say,  in  con- 
■BiiaOwtifdsiEiii  of  y37/.  4s.  2d.,  part  of  tne  seTMml 
„    tm»tim\:s.id.  and  OOO^.  10^.  lOrf.  in  the  said 
-  J    N^MBtod  bdenture  mentioned,  then  paid  by  the 
mi-ma^im  and  chapter  to  the  said  ¥.  Lord  H., 
»C.a,SrV.H,  Sir  J.T.,  Sir  R.  S.,  and  W.  H., 
^Jjy^iftJindexpreswil  inthelust-mpntioni'il  indenture, 
of  ijjd  frumwliifh  las[-iTu-iitiotii*d  -^utu  nf  money, 
FTM  eraj  part  ihereof,  the  ia^t-montiunf-l  dean  and 
I     2?^'  ^       ^'^^^'■s  ^nd  assigns,  were,  by  the 
■wwi^aiitd  ifldentarej  exonerated,  aci|intted,  and 
I     Su***^"        expressed,  did  grant  the  said  rent 
«4I.lU4i  to  the  last-mentioned  dean  and  chapter, 
«  tt^nBetessois,  for  ever,  as  by  the  aud  indenture 
etc.;  ^liumtiii  lad  whereby  the  last-ttientionBa  Dean 
I     "W  »f  sKiCitht-inl  Church  of  St.  Panre,  London,  and 
Be  tiapitf  0:  tie  umeehnrch,  then  became  and  were, 
JM  ttey  and  iheir  successors  for  the  time  being,  and 
5^  ^^'^''and  on  and  during  tlie  day  on  which 
^  Si- Michael  the  Archangel  wcmld  have 

Ufcirll^^'^'  "^^'^     1 '«°ent 

!" session  of  Parliament  liulden  in 
j~"]!*V-fcalkmr  of  the  reign  of  Kin-  I'^-orgeUt 
^f^M;  My rf England,  for  regnlatine  (lie  com- 
■■™««lMTear,anil  fur  corredini,'  tin-  ralendar, 
MMpjsed,  tiiat  is  to  sav,  until  and  on  and 
thim  October,  a.d.  1845,  and  from  thence 
Slid  time  when  &c.,  continued  to  be 
SnT^i"?^  as  of  fee  of  imd  in  the  said  lent  of 
iSitJ:      ""^ defendants  further  say,  that  the 
tmZ  i     ^^^^^'^^  the  Arcliangel,  at  which  in 
^vJ»Ue  rent  was  so  as  aforesaid  made  payable  by 
jrSj*:'o*'>t'otied  letters- patent,  was  the  Feast  of 
mkh^    Archangel  according  to  the  calendar  in 
a ttriiiid t^f-(,^g (jjj^  at  the  time  of  the  pasnngof 
"Jl-aKotioned  act  of  I'arlianu-nt :  that  the  said 

^■miifbe  space  of  twenty  years  next  before  the 
iL  J^tfa  Ihe  jession  of  Parhament  lioiden  in  the 
■Tof  the  reign  of  King  George  II  aforesaid, 
Bug  of  England,  to  wit,  for  the  space  of  three 
«  Lord,  1720, 1721,  and  1722;  and  becanse 
^~of  the  rest  aforesaid,  for  six  years,  ending  on 
J>u«  October,  a.i>.  1845,  and  also  at  the  aame 
JJneD  Src.,  was  due  and  in  arrear  to  the  Dean 
"■Mid  Cathedral  Church  of  St.  Panl's,  London, 
'"'■Cbpteroi  the  same  chnrcli  for  the  time  being, 
^•Itinanl  Lord  Bishop  of  Llandaff,  at  the  said 
^'•ira&c,,  in  the  declaration  mentioned,  being  the 
^tftbt  aid  Cathedral  Church  of  St.  Paul's^XouP 


don,  and  the  aud  Ch^tcr  of  the  same  church,  defend- 
ants in  this  action,  well  arow  Sic.  Special  demurrer, 
that,  although  it  is  alleged  in  the  said  avowry  and  cogni- 
sance that  tue  said  rent  was  reserred  out  of  the  estate 
therein  said  to  have  been  granted  to  E.  Walsyngham,  it  is 
not  averred,  nor  can  it  m  collected  from  tne  plea,  that 
the  said  estate  continued  or  was  ousting  when  the  rent 
distrained  far  is  said  to  have  acemea  due:  that  the 
said  rent  is  a^  to  have  been  reserred  to  the  stud 
King,  his  hdrs  and  sneceaMrs,  and  not  to  his  assigns, 
and,  therefore,  could  not  be  asugned  when  severed  from 
the  reveraon ;  and  also  that  it  does  not  appear  that  the 
pluntiff,  or  those  under  wliom  he  holds  the  shop,  in 
which  &c.,  claims  under,  through,  or  after  the  said 
Edmund  Walsyngham,  or  any  one  holding  under  him, 
or  are  In  poaession  of  the  estate  so  grant^  to  the  said 
Edmund  Walsyngham :  that  the  said  shop,  in  which 
&c.,  being  in  the  city  of  London,  was  land  of  socage 
tenure,  and  could  not  be  granted  by  the  Crown  to  be 
held  by  knight  service,  whereby  the  sud  grant  to  the 
s^d  Edmund  Walsyngham  was  void :  that,  at  the  time 
of  the  grant  so  ma^  by  King  Charles  II,  as  in  the  sud 
avowry  and  cognisance  mentioned,  King  Charles  II  was 
not  seised  as  of  fee  of  and  in  the  sud  rent;  he  could 
not  grant  it  in  fee,  and  eonsequenUy  in  such  grant  he 
was  deceived,  and  the  same  u  void ;  and  also,  for  the 
aame  reason,  the  grant  of  the  said  rent  to  the  dean  and 
chapter  in  fee  simple  is  also  bad :  that  the  creation  of  a 
rent-chaige  in  fee  simple  is  not  to  be  presumed  against 
the  Crown  from  the  terms  of  the  said  grant  of  King 
Charles  II ;  and,  if  the  estate  therein  claimed  by  the 
said  dean  and  chapter  be  not  a  fee  simple,  the  sud 
avowry  and  cognisance  is  bad  for  uncertainty,  in  not 
diatinctiy  shewiDg  their  estate :  that,  if  the  estate  of  the 
said  dean  and  chrater  be  a  base  fee,  it  is  not  properly 
described :  that  the  said  avowry  and  cognisance  is  bad, 
in  stating  the  said  rent  to  be  reserved  and  issuing  out  of 
the  said  shop,  in  which  8cc. ;  whereas  the  legal  meet  of 
the  nant  thereof  k,  that  it  was  reserved  and  issuing  out 
of  the  aatate  granted  by  King  Henry  VIII  in  the  s^ 
shop:  that  the  said  rent,  when  reserved  by  King 
Henry  VIII,  was  a  rent-service,  and,  consequentiy, 
when  severed  from  the  reverrion,  could  not,  without 
express  words,  if  at  all,  be  made  a  rent-charge,  and  was 
not  a  rent-chuge,  nor  is  it  mid  ia  the  said  avowry  and 
cognisance  to  be  such ;  and  being  at  the  same  time  a  part 
of  the  reversion,  and  annexed  tnereto  in  law,  although 
severed  ss  to  enjoyment,  or  ss  to  the  party  to  receive 
the  same,  was  not  a  rent^seck,  which  is  no  part  of  the 
reversion:  that,  for  the  above  cause,  the  asngnee 
thereof  could  not  distrain  therefore;  and  that,  not  being 
a  rent-chaige  or  a  rent<seok,  it  was  not  within  the  stat. 
4  Geo.  2, 0. 28,  and  eannot  be  distrained  for :  that  the 
reversion  of  the  said  estate  so  granted  by  King  Henry 
VIII,  appearing  to  Iw  in  the  (^wn,  the  right  chumea 
by  the  dean  and  diapter  is  to  diatr^  on  land  which  ie^ 
or  may  be,  in  the  possesion  of  the  Grown,  which  is 
contrary  to  law:  that  it  does  not  appear  that  the  six 
yean  for  which  the  rent  Is  dimmed  in  the  said  avowry 
and  cognisance  are  rix  yean  next  preceding  the  day  of 
the  said  distress:  that  the  sud  rent  is  therein  claimed 
for  rix  fears  ending  in  the  year  1722,  or  the  first  day  of 
the  session  of  Parliament,  in  the  fourth  year  of  the  reign 
of  King  George  II :  and  that  the  said  avowry  and  cog- 
nisance is,  in  other  respects,  uncertain  and  insufficient. 
Joinder  in  demurrer.  The  demurrer  was  argued  at 
the  Sittings  in  Banc  after  Michaelmas  Term*.  1847,  by 
Ogle,  for  the  pUintiff.— First,  at  the  time  the  letters- 
natent  were  granted  by  King  Chaziea  II  to  the  tnisteai^ 
Sir  Edmund  Walsyngham  had  an  estate  tail  in  the  pre- 
mises, ( T%e  Attorna^Omeral  v.  Waltyngkam,  Plowd. 
548,  MO),  and  King  Chariea  II  had  only  a  right  of  fealty 


*  Dee.  8,  before  Lord  Denman,  C.  J.,  Fatteson,  Cob. 
fldge,  end  WightaasD,  J  J. 
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•daring  the  pead«ncy  of  th»e8tate.t^  and,  therofore,  he 
^gi«nt«d  to  the  inistees  more  than  he  had,  and  hk  grant 
waa  void.  "  So»  if  the  King  be  deceived  in  his  gnuit,  it 
will  be  void."  (Com.  Dig. Grant,"  G.  8,  referring  to 
7%«ea»eo/Altmfroo<h,lCo.4!0h,43,U).  "So,  if 
the  King,  seised  in  tail,  grant  in  fee."  (C<Hn.  Dig. 
**  Gmat*^  G.  8).  "  A  mat  made  by  the  Kin^,  at  the 
Adt  of  the  grantee,  ehaQ  be  taken  most  beneficially  fer 
the  King,  and  afjainst  the  Mrty."  (2  BL  Com.  317). 
Secondly,  the  avowry  is  baa  on  genenl  demuiffer:  the 
puchawrs  were  bound  to  jotftify  nnder  stat.  22  Car.  2, 
c.6,"fDr  advandng  the  safe  of  ree^ann  rents  and  other 
rent^"  but  they  shew  no  Utle  under  it ;  this  is  not  a  rent 
within  the  provicdoDS  of  that  atd.  The  Srd  section  of 
that  statute,  and  the  2nd  section  of  sUt.  22  &  23  Car.  2, 
o.  -24,  "  for  vesting  oerbun  fee-farm  rents  and  other  small 
rents  in  trustees,"  excepted  rente  reserved  upon  any 
leases  or  estates  whereof  the  reversion  was  in  we  King, 
and  which  were  incident  to  such  reveisicai;  and,  there- 
ibre,  those  statutes  do  not  help  the  defendants.  Thirdly, 
no  subject  can  have  power  to  distrain  on  land  in  t£e 
King's  poesessian.  (Chitty's  Prerogatives  of  the  Crown, 
^6,  referring  to  Jenk.  Cent.  112,  pL  18,  and  Plowd. 
.2^  b).  There  has  been  no  fai^gi^  aad  sale  inroUed, 
but  nurely  a  conveyaoee  of  the  rent  of  4/.  llf .  4A,  with- 
ont  any  interest  in  the  land ;  and  the  defianduito  have 
no  remedy  for  the  recovery  of  it  o^rwise  than  in  the 
name  of  the  Sovereign,  or  under  stat.  22  Gar.  2,  c  6. 
Fourthly,  it  wee  woessary  to  aver  the  eontimiaaoe  of 
ihe  estate  tail,  though  the  audiarities  am  cenflietisg. 
(Co.  litt.  303.  b.,  363.  b.;  TTaintf  \.  PkuU,  1  Wms. 
Sannd.  236  a,  b,  n.  8,  6th  edit.) 

Watton,  contra.— FiiBt,  by  sect.  8  of  stat.  22  &  23 
Car.  2,  c.  24,  all  purchasen  of  the  rente  nay  justify 
.under  a  genenl  avowry,  alle^ng  that  the  tmstees  "  were 
•used  in  fee,  or  in  demesne  as  of  fee,  of  soehEeat  orpie- 
misee,  in  possession  or  lerenion,  m  the  ease  requires, 
and,  BO  seised,  granted  the  uxbb**  Seeondly,  the  grant 
is  giwd,  independently  of  jtst.  22  Car.  2,  c  6,  and  22  & 
!S3  Car.  2,  c.  24.  PHe  dtwt  Utt. 0.213;  GUbert  on  Dis- 
tress, 4,  5.]  Thirdly,  the  eflFect  of  the  grant  b  v  King 
Chariea  II  is,  that  the  Ocowd,  being  sei^  of  the  rent 
during  the  continuance  of  the  est^  tail  in  Wal- 
syngham,  which  may  enure  for  ever,  gnnts.to  the  traa- 
tass,  and  givse  them  the  rent  during  thecantinaaBceof 
tlio  estate  tul.  It  is  in  nature  of  a  base  fse,  deter- 
minable upon  the  deteznnnation  of  the«state-taal  only. 
The  grant  of  the  Grown  is  void  (mly  **  when  it  araean 
irom  the  £&ce  of  the  grant  that  the  King  is  mistaken  or 
deoeaved,  either  in  matter  of  fibct  or  law."  (2  Bl.Gom. 
848;  GUdtttmet  v.  IJu  JEarU/ Smdwich^A  Man.  &  G. 
.M6, 1«29).  Fourthly,  the  trnmry  need  aet  ftver  the 
eoDtfrnnaee  of  ihe  artate  talL  [Me  nfened  to  JSinUU 
T.  CSsrav,  (cited  in  2  Lutw.  1226) ;  CsaisMK  r.  Amr, 
(T.  Jones,  181, 182):  Tlke^Mcp  ifMmA  f.TUXm- 
Sttk  of  Wmehmter,  (  S  Biqg.  N.  C.  215) ;  and  tfae  oaMB 
£ited  in  TkmO^  v.  .fflm,  (1  Wma.  Sanad»28«a,  b, 
Ji.8.mhedit.n 

OgUy  in  reply.— This  iilJio  om  of  a  imn^aaer  mukr 
lettas-patent  enforcing  a  claim  uainst  a  penon  In  pos- 
Msnon  of  land  under  an  ertate  tail.  The  eases  nied  do 
mot  appfy.  [He  xefetred  to  .Ayvrv.  Ooombt^  (11  Adol 
&  £U.  403, 409  ;  4  Per.  &  D.120);  Brooke  v.  Amu, 
(15  Hee.  &  W.  163,  lAB).]  Om:  adv.  vuU. 

Lord  Dhkican,  C.  J.,  now  deltvered  ^e  judgment  of 
:the  Court. — The  pleadings  in  this  ease -shew  that  KiiK 
Henry  VJII,  bung  oeksd  in  fee  of  the  shop  diatnuned 
-on,  granted  it  by  letters-patoit  to  8a  Edmand  Wal- 
migham  in  tail  male,  at  an  annual  tent  of  41.  l\t.  44. 
Tbe  nveirion  ia  then  .ttaeed  to.KiBg  GhaTleall,  who, 
W  letten-patent,  psoftadnr  to  act  under  the  stat.  22 
Car.  2,  c  6,  s.  1,  oMTeTed  ue  rent,  withont  the  rever- 
eiwi  in  theehop,  to  tmsteos,  who  conveyed  it  to-tbe 
J>eau  and  Chapter  x>f  St.  I^ul's.  Tlie.avo«rw-8hews 
that  the  rent  was  pud  fw  three  yeaiB  he£o»  ine 


ing  af  the  aot4  Geo.l^  C.2B,  re^ertiagnBlsa^^ 
jostles  distrainiDg  for  aireaxs. 

On  demurrer,  it  is  objected,  that  this  lent  it  man 
upon  an  estate  whereof  the  reveiuoa  was  in  tbt  Cnv 
at  the  time  of  the  pasaiagof  Btat.22Csr,!;c.€^a 
that  the  rent  was  inddent  to  the  revenion;  tmlu 
that,  by  sect.  3  of  the  act,  itkennaalyeEKptMlfaj 
its  operation,  and  is  also  excepted  from  (UbfflU 
Car.2,  c.  24,  passed  to  simply  some  dafideads  ink 
tere-patent  granted  under  tin  famm  sot  We  m  j 
opimon  that  this  objection  is  valid,  and  t^  tbe  p 
cannot  be  supported  under  those  statu  tee.  j 

But  it  ia  argued  that  the  gmat  by  the  Cvm  I 
the  trustees  was  good,  independent  of  the  Mvim  < 
Charies  IL  and  that  the  effect  of  it  wss  to  coaTcrt  tl 
rent,  which  was  before  a  rent-service,  isto  a  nnt^io 
which  is  the  vtdiaax^  effect  of  separating  the  rut  &o 
the  reveruon  to  which  it  is  inddent  Thai,  m  it 
averred  th^  the  rent  was  paid  for  three  yean  btfim  tl 
paasing  of  stat.  4  Geo.  2,  c  28,  that  statott  opSi 
and  the  dean  and  chapter  might  wU  diattaa  at  lb 
rent  as  arent-eeok,if  it  wasleg^coav^tBfei 
by  the  trustees.  . 

On  the  other  hand.  It  is  argued  that  Ehig  Cauda] 
not  being  orised  of  the  font  in  lee,  butonly  dniuft 
contimiBDoe  of  the  estate  tail  created  by  King  W 
YIII,  with  the  zevezmon  in  fee  in  the  diw,  eodi/ 
^rant  the  rent  in  &e  to  the  trustesa,  tbonrii  he 
sever  it^m  Uie  reveraion  in  the  shop,  ana  grant  it 
them  and  tbdr  heirs  during  the  ooatioasace  ofl 
estate  tul;  and  so,  that  the  Crown  was  decdH* 
the  whole  grant  was  void. 

Now,  we  mast  take  it  upon  these  pleadii^t  tlut  L 
truth  appeared  upon  the  &ee  of  the  gmt,  ia 
the  Tent  m  rmtnttd  aa  ^ontMd,  via.  dniing  »•« 
timiaoBoe  of  the  estate  taiL  Upon  fiulnn  «  (K*Jj 
tail  the  iwit  would  ceaae,  and,  therefim,  wCm 
cannot  be  taken  to  have  gzanted  an  absdntejR^V 
lent,  which  rent  was  Bot  perpetual,  sad  miAt  itM 
timeeease,bntenlytohafveBittntedwb«titbad.  A| 
thb  b  an  answer  to  mother  objection,  that,  if  UK  gn 
be  talun  to  be  of  the  rent  iufee,  it  might  opn^ft 
nnt-ohaneon  the  CiUuzeof  .the  estate  Uil.  wiim  i 
nveniea  wonid  fidl  into  tbe  hands  of  the  Cnvn;  k 
■oaeuWeot  might  have  a  right  given  him  to  iutwa 
the  Crown.  No  snch  illepility  wonld  fWif.™- 
has  been  abeady  stated,  the  rent  would  eesee  on  ttUI 
of  the  estate  ti^,  and  oanixot  be  ctHtadend  la  a  n 
ohai^  at  all.  It  is  true  that  the  avowiy  stsia  ] 
trustcM,  and  afterwards  tiie  dean  and  di^iUi,  t»i 
seised  oso^/m  in  the  rent;  bnt  thatavflnaaatrnM 
taken  with  thesame  qualificathm.  m^w**"*^ 
tinnanee  of  the  rent  doriiq;  the  «BMe  taU  only  qp< 
eaitheftoBoftfaeavowii^.  „ 

A  tether  objcetfon  is  mad^  that  there  «  oej 
ment  that  the  estate  tail  oontinaes.  Theb«tterop« 


Saimd.  236  b,  n.  8,  eth  ed.)   Much  l".<*"J|jr^ 
cessai?,  inauch  a  case  as  this,i^en  •'"•"T.- 
rentnaerfodon  tke  nantin  taU  beeaoedu  ■ 
in  arrear,  whidi  ooidd  notlbe  if  the  ealate  (aO  «e" ' 

oantinuing.  f_  j 

The  next  olBecUen.is,  that  the  eoBveyaiwe  m»< 
trustees  to  the  dean  and  chapter  w»  vwd  by  aw « 
tutes  of  Mortmain.  The  10th  aeetioo  of  stat.  SHi» 
0. 6,  does  indeed  antfaorise  vorpomtieas  to  poicnv" 
rents  alluded  to  in  tint  statute,  i">^^f°^^ 
Statutes  of  Uortmain;  brt  we  haw  •'w"?*?" 
satr  o^don  that  the  gmntinqvaitlw  i>°<>*f^ 
that^ftb^.  Again,  the  tout owacaaeaMot 
a  iMWNsfiom  -the  Grown  to  held  in  mwtmun,  F 
bMM,  thoy  mi^tif  the  Oioim  had  ^V^lZt 
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Sm)>"7>  tiuttlwSMilM  af  MoitBMla  would 
^^■"'-^hkilinMta  nek  ki  fe^  and  we  btrenot 
rMM;  Nlhuiilj  At  tbe  pmpoeition,  ttnt 
rif  Mortnain  forbid  a  corporation  to  hold 
h  iiiiot  in  itself  perpetaal. 
liiMt)«t  areof  opinion  that  the  nean  and 
l&ftaFffm  well  entitled  to  the  rent  in 
laiRat-aeck  dnring  the  continunncL' <>f  the 
Itdpntrd  by  the  letters- patent  of  King  lli^nry 
',imJi(*  cnt'ttk"!  to  distrain  t'nr  the  arrears  under 
the-.',;,  c. anfi  our ju<Is;tnent  mist  1w  fiOT 
■AiT,\£.—Jadpment  for  d^/einiunts. 

iIlTk  JtiTlCEB  OF  Harwicii,  in  re  Ru?m:i.l. — 
Jan.  30. 

ttrfSc/.8AP  Vkt.  c.  07,  fill  PaHiUi'-s  im- 
IfmA'trdatiiiOt'.i  l/i>  Cu.-'"i,-s  ma;j  ht  xried 
■dyand  rcojKrud       Act  tun  of  'j):ht,  ,S|C, 
h^ntOm  htfere  Two  JuMia.^  •  if  the.  /'rt/ca, 
83,  vfm  tie  exhibitivg  an^  Iiij'ormation  be- 
mj  J»akt  cf     Peace  for  mng  O^ence  agaitt^ 
■f  ^  rtl^r?  iUCuttiOiiUyMudi  Jiatux  is  reguirtd 
.    ItwiSmmM  fir  tit  jMmnmce  of  Party 
J     ipn  Tm  /iriipw  of  tie  Ptaee:—m^  that  the 
J     yd  &<Mffarfd  m!y  lo  lha  ffeariag  of  the  In 

J  ^mma^Onf Justice/       ^  ^ 
lfcJWiitaiT«m  Nor.2, 

^^^p""'>y*n»,  A.  G.,  moved  for  a  rule  calling 
^^Vi"  joAicM  of  the  peace  for  the  borough  of 

^■■fcn,  in  Ite coDDty  of  Ksst-x,  ;ihi1  the  defendant,  to 
mmttoit  »hy  ;hejustii->'s  -hmilil  m^t  jn  oceed  to  he*r 
trnjuji^xnt  Ti^.g  an  intoruiation,  uliich  Imd  heeu 
tfiiMt  liim,  t'cr  oeplectin^  to  coniiily  with 
^^iettiiiii  of  Stat.  8  &  0  Vict.  c.  8G,  hy  which  the 
ship  is  required,  within  twenty-four 
if   I  any  port  of  the  United  King* 

^^■■kihi  bulk  is  broken,  to  make  a  due  report 
to  make  and  subscribe  a  declaration 
«g»  tn,!i  ,f  ,he  <atne  baftan  the  collector  or  comp- 
'  i"rt,&e.  The  infematkm  had  been 
2™^'  jUM.t  the  deMvit,  who  waa  master  of  a 
g>  «^  'L*  1:  Ji  Jnly,  184^  before  a  siugle  justice, 
^a^itote aaed  thereupon,  requiring  him  to  ap- 
.*'?^'''iiBticeij  to  auiuer  tlie  charge.  At  the 
"wBamons,  it  was  (it.jfcteii,  that  the  io- 
*Sli' lo  have  been  exiiiliitt-d  liefore  two 
."/IIJSBDce  (.f  .sect.  82  of  stat.  8  &  U  Vict. 
^?™'*f«o  the  justices  declined  to  proceed 
^Wttfermiticp.  lu  tliis  term*, 
^yj'^anj  Lush  bhewed  cause.— Bv  thi;  i;2nd 
.■af.U-£)  Vict.  c.  07,  "  for  the  preventiuii  of 
'  HiKBacted,  "that  all  penalties  and  for- 
W^tUt!^  w  imposed  by  this  or  any  other  act 
costoma,  or  to  trade  or  naTigation,  shall 

Jb!f  ^)       ^*  P'?"**^"***^         reeotered  by 
''^ or  by  information  before  any  two 
j^a»  w  1^  ||,jeit]?s  justices  of  the  peace,*'  &c. 

i  fpix         initiatory  proceedings  against 
^  -  i  section  it  is  enacted,  "  tlittt,  upon 

--'  'iiy  information  before  any  justice  of 
pan    any  offence  against  this  or  any  act  relating 
••«Woais,or  to  trade  or  navitration,  f.-r  wbich 
party  charged  is  not  liaijle  to  be  th  t.iined 
J">^fcfreinbefore  mentioned,  such  ju-ticf  i 

S^ih  aeiinst  whom 


I  (■  re- 

['(.■araiii  V  of 

y^v^Auisi  wiioin  such  information  is  cxliihited 
2»ejnsiice3  of  the  peace,"  \-c.  The84tli  section, 
Sw»wen  two  justices,  upon  tlie  appearance  or 
,^Ml^ie  party  sniBm&ned,  to  examine  into  the 
^Mafte  information^  and  upon  proof  thereof  con- 

9,  before  Lord  DenMt  C*J.,  PtttMon,  C(de. 


viettiw^arty,  nlatmtot^tiaMofllte  hearioff.  Ite 
88td  eeetton  ought  Dot  to  be  eotutraed  as  repealmg  part 
of  the  enactment  in  sect.  t&.  Br  sect.  lOT  it  ia  asaetad, 
**-tha*aUtnfcraadooB  exhibited  bafcn  any  jnatiaaar 
juflticM  of  tha  peace,  for  ai^  oflanoe  eoBiBiittad  againrt 
this  or  any  other  aet  rriatn^  to  Uia  cmtoma,  ad  all 
couTictioni  tw  Mdt  oAnaea,  and  aU  mairanta  of  any 
jaedee  or  instteee  of  tile  peace  ftnmded  npen  each  oon- 
▼ietiens,  ahall  be  drawn  reRMotiTely  in  Uie  form  or  to 
the  effsot  In  tile  schedule  to  this  aet  annexed."  The  form 
of  infoimation  given  in  Schedule  No.  1  statea  it  to  be 
giren  to  two  jueticae. 

Sir  Jolm  Jtrwitf  A.  G.,  eontrn. — Tlion^h  the  form  in 
the  schedule  that  the  infoniiataon  is  giTcn  to 

two  justices,  it  is  merely  as  illueteation:  it  most  have 
been  intended  that  the  fonn  shenld  be  adapted  to  in- 
formationa  beCm  one  joatiee^  because  by  sect.  107t 
informations  befei«flDyjnatieevjnBtien  of  thepaM^ 
for  any  offbnee  Mmhnt  this  aet,  ara  to  ba  drawn  ia  tiws 
form  or  to  that  eneet.  The  82nd  section  pieecfibea  tba 
tribunal  before  whieh  the  pneeadingj  whether  W  a^ 
tion  or inforaatioi^  ia  to  be  Inatitnted;  the  8iSni  and 
84th  eeetima  preaoriba  the  mode  for  recovering  penal- 
ties in  a  Bummary  way.  By  sect.  2  of  stat.  3  Gee.  4, 
c.  23,  in  alt  oases  where  two  or  more  jnstieea  ue  em- ' 
powered  to  hear  and  determine  any  complaint,  one 
justice  shall  be  competent  to  reoeire  the  original  infot^ 
nation  or  complaint,  and  to  isene  the  sDmmons  or  war- 
rant requirinij;  the  parties  to  appear  before  two  or  man 
jastiees.  This  enactment  shews  the  ^nwal  intention 
of  the  Legislature,  though  the  statute  in  question,  beinf 
Bubeequeat  to  it,  may  not  be  absolutely  gowned  by- 
it.  [Lord  Dmmtm,  C.  refenad  to  seat.  97  of  itai 
8  &  9  Vict.  c.  87.1  OWr.  «Mii.  vnlr. 

Lord  Diinuir,  C.  J.,  now  deHvared  the  jndgment  of 
the  Court. — In  this  case,  we  an  of  opim<m  that  tfce 
8&id  section  of  slat.  8  &  0  Vict.  c.  87,  does  not  noee— 
rity  mean  that  the  information  must  be  laid  before  two 
justices,  but  only  that  it  must  be  heard  before  two. 
The  83rd  section  shews  that  the  information  may  be 
laid  before  one  justice,  who-  is  required  to  summon  the 
party  to  appear  before  two.  The  107th  section,  which 
directs  the  information  to  be  in  the  form  in  the  eche- 
dnle  annexed  to  the  act,  speaks  of  "  informations  exhi- 
bited before  any  justice  or  justices;"  and  though  Saha> 
dule  No.  1  is,  in  its  terms,  onlv  applicable  to  an 
information  before  two,  it  may  fomy  m  modified.  In 
respeet  of  one  justice,  in  conformity  with  tiie  83rd  and 
107tfa  sections.— Aifc  oMuib. 


EXCHEQUER  CHAHBEB^Hilakt  VACAnoir. 
QError  from  the  Qneen^  Bench.] 
Rtaus  r.  Rao.— Fei.  7. 

ItKHetmma  for  Pmywy  oontmned  Jbar  Ciwfrf»,  ahA  of 
tsAM  ttatad^  m  MdefonM,  t^at  W,  U.,  trfttr  fits 
paumg  <if  Stat.  9  3^7  Viet.  e.  73,  had  done  Busimem 
for  I)€fend{mt,  at  Attorney,  on  hit  Retainer;  that  iV, 
V.  afierwarth,  to  wily  on  the  7tA  A^utty  1844,  deli- 
vered his  Bill  to  Defifndant;  that,  o^ter  Me  Eoepiratim 
of  One  Month  after  the  Delivery  of  the  Bill,  to  wi(,  of> 
the  26th  April,  1845,  W.  U.  made  an  Application  t9 
a  Judge  of  the  Court  of  Exeheqmer  to  refer  the  BUI  ta 
he  tateedy  and  theret^m  a  Smmmmu  waa  iemied;  tkm 
btfore  thewingoamae  JMmdant  sMd!*  on  Afidavit  tkti$ 
he  had  not  retained  W.  IT.  aa  AUomey.  Aeaignment 
of  Perymy  ihervon.  The  Venire  waa  to  try  whether 
Defendant  waa  gmlty  of  the  Ptrjvry  and  Miad^ 
meanour  aforeaaid;  and  the  Verdaet  wat,  that  he  '^it 
ff^ilty  of  the  Perjury  and  Miademeanow  aforeaaid** 
and  a  general  Judgment 

Held,  Jtrtt,  that  if  the  Word  **-Month"  meant  Uumr 
Month,  the  Datea,  though  laid  under  a  Videlioet, 
might  be  tttkem  to  he  ^  realDalet,  mtd  than  it  op-- 
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peared  that  a  calmdm'  Monthy  (A«  TVdm  r«guired  by 
jSect.  37  of  Stat.  9  3(7  Viet.  c.  73,  had  expired  before 
the  Application. 
JSetable,  that  it  mu  tmneeeumy  to  aver  that  a  calendar 
Month  had  expired,  hecaute  it  mutt  be  presumed  thtU 
the  Judge  had  acted  within  hi*  Juritdiction  tn  ittuhtg 
the  Sunmont,  until  the  eonfyvry  mu  ihewn. 
Seldy  alao,  that  the  Word  *'  ifiedmeanour"  teat  Nomm 
eoUectivum,  and  that,  there/ore,  the  Venire  and  Ver- 
dict appHed  to  all  the  CotuOty  <utd  the  Judgment  loat 


Industment  for  penury,  containing  four  counts.  At 
t|ie  YOTkahire  Lent  Assizes,  in  1846,  the  defendant  was 
found  guilty,  and  judgment  given,  whereupon  a  writ  of 
«rror  was  brought,  aud  in  Hilary  Vacation,  February 
26,  1848,  the  judgment  was  affirmed  in  the  Queen's 
Boich.  (See  12  Jar.  458,  where  the  record  is  set  out). 
A  writ  of  error  was  brought  upon  that  judgment.  Each 
of  the  counts  concluded  as  follows : — And  so  the  jurors 
aforesud,  upon  their  oath  aforesud,  did  say  that  the 
said  Joseph  Naylor  aUs,  on  &c.,  at  &c.,  before  the 
said  H.  W."  fa  commissioner  for  taking  affidavits  duly 
appointed],  **did  commit  wilful  perjury,  against  the  form 
of  the  statute"  &c.  The  record  stated  tiie  venire  to  the 
jurors  to  try  "  whether  the  said  Joseph  Naylor  Byalls 
be  guilty  of  the  neijoiy  and  miademeanour  wmaud,  or 
not^ilty,"  ana  proceeded:  **And  the  jurors  of  the 
said  jury,  &c.,  upon  their  oath  say,  that  the  sud  Joseph 
Nayuff  Ryallfl  u  guilty  of  the  peijury  and  misde- 
meanour ubresud ;  whereupon  it  is  considered  that  the 
mii  Jon[)h  Xaylor  Ryalls  be  committed  to  the  house 
of  correction  at  Wakefield,  in  and  for  the  said  county, 
and  there  imprisoned  and  kept  to  hard  labour  for  ten 
calendar  months."  The  following  errors  were  asdgned : 
—First,  that  no  one  of  the  several  coonts  of  the  indict- 
ment contains  or  shews  any  perjury,  misdemeanour,  or 
offence,  which,  by  the  laws  of  this  realm,  amounts  to 
an  indictable  offnice.  Secondly,  that  no  one  of  the  se- 
veral counts  of  the  indictment  contains  or  shews  any 
p^aty,  misdemeanour,  or  offence  puuidiable  im- 
Iinaonment  with  hard  labour.  Foiuihly,  tiiat,  although 
erery  count  of  the  indictmoit  eoncludw  by  a  statement 
that  the  jurors  therein  mentioned  did  say  that  the  said 
Joseph  Naylor  Ryalls  on  the  da^  and  year  in  each  of 
the  counts  named,  did  commit  wilful  and  corrupt  per- 
jury,  yet  that  each  such  statement  in  each  of  Uie 
counts  contained  omits  and  fails  to  shew  when  and 
where  the  said  jurors  did  so  say^  and  what  were  the 
fiicts  which  constituted  such  perjury,  and  from  what 
beta  thesaid  i  urors  drew  the  concluuon  and  inference  con- 
tained in  such  their  saying.  Eighthly,  that,  although  it 
appears  by  the  record  that  the  said  Joseph  Naylor  Ryalls 
said  he  was  not  guilty  of  the  premises  in  the  indictment 
spedfied,  and  the  jurors  thrnvin  named  were  elected, 
tried,  and  sworn  to  neak  the  truth  of  and  concerning 
tiie  premises  in  the  indictment  aforesaid  apeoified,  yet 
the  said  jurors  only  sa;^»  n]>on  their  oath,  that  the  said 
Joseph  Naylor  Ryalls  is  guilty  of  the  pepury  and  mis- 
demeanour aforenid;  and  that  such  finding  and  verdict 
<Kf  the  jurors  leaves  it  wholly  uncertain  whether  they 
find  the  said  Joseph  Naylor  Ryallsgniltr  of  the  petjury 
and  misdemeanour  in  the  first  count  of  the  indictment 
specified,  or  of  the  jierpury  and  misdemeanour  in  the 
second  count  of  the  mdictment  specified,  or  of  the  per- 
jury and  misdemeanoar  in  the  third  count  of  tJie  in- 
dictment specified,  or  of  the  perjury  and  misdemeanour 
in  the  fourth  count  of  the  indictment  specified ;  and 
that,  notwitlistanding  this  nncertain  and  imperfect 
finding  and  verdict  of  thesaid  jurors,  judgment  appears 
to  have  been  given  against  the  said  Joeeph  Naylor  Ryalls 
npon  the  premiaas  and  verdict  aforesud.  The  case  was 
argued  hemn  Parke,  B.,  Coltman,  J.,  Rolfe,  B.,  Cress- 
well,  J.,  and  William^  J. 

PaMofj  for  the  plaintiff  in  error,  admitted  that  the 
fourth  0  it|eeti<ni,  which  was  to  the  omdnnon  of  the 


counts,  could  not  bo  maintained.  First,  it  b  not  i 
that  the  judge  had  authority  to  iasne  the  n 
under  sect.  37  of  stat.  6  &  7  Viet,  c  73.  B;  i 
the  word  month"  means  "calendsr  month;" 
therefore,  the  statute  gives  authority  to  'mu  tbt  i 
mons  only  after  the  expiration  of  one  csletultrni 
from  the  delivery  of  the  bill.  It  should  abo 
been  averred  that  no  pravions  mpUeaUoa  fasd 
made  by  the  party  chargeable  wiuun  the 
is  necessary  to  shew  jurisdiction.  (Sen  v.  Hu  i. 
wardens  of  MUnrow,  5  H.  &  S.  2tf ; 
Smithy  7  Q.B.Rep.M8;  10  Jar.  94).  [GrwnM^j 
The  judge  may  issue  the  sammons,  and,  vjoa  m 
beii^  shewn  ^^nst  it,  the  objection  m^t  be  tdt 
that  it  vras  issued  too  soon.  Pont^  B.— Befort  t 
pasdng  of  Stat.  6  &  7  Vict,  c.73,  a  judge  miglit  tu 
issued  a  sammons  calling  upon  the  attorney  to  ih 
cause  why  his  bill  should  not  be  referred  to  be  tu 
This  is  not  like  a  matter  which  is  entiidjr  out  of  i 
jurisdiction.  In  Ta<^e  v.  DowtuSy  (dted  is  OUr 
HaUtet,  3  Moo.  P.  C.  36,  n.),  it  was  deciW,  b  ll 
Court  of  Common  Fleas  in  Dublin,  that  tranay 
not  lie  agmnst  a  judge  for  acts  judicially  donekti: 
and  that  a  warrant  granted  by  a  judge  of  the  CmA 
Queen's  Bench,  at  diambexiL  to  attest  a  putjw 
breach  of  the  peao^  was  such  a  judicial  act  u  wo 
protect  him  against  an  aetfon  for  fobs  impriaoDins 
That  was  not  the  case  of  a  cUm  to  do  an  acta 
and  by  virtue  of  a  statute.  There  is  no  «dot1  « 
mon-law  power  to  order  an  attorney's  bilTto  be  tii 
Where  a  special  authority  is  pven,  the  fecta  new* 
to  render  an  order  valid  must  be  stated,  em  oA 
case  of  a  judge  of  a  superior  court.  ( Jfnw*  ^'r} 
mondy  10  B,  &  C.  163),  [CVwweW,  3.-h  jnft 
order  for  ta^ng  an  attorney's  bill  does  net  iWe  fl' 
long  the  bUl  has  been  delivered.  ParktyB.-li^ 
be  material  to  aver  that  no  application  U  tax  w  « 
had  been  made  to  the  CouH  by  the  party  dwg 
able ;  whether  the  sammons  has  issued  «  *l 
is  matter  to  be  inquired  into  afternida.  So,  ai 
as  to  the  other  objeetionj  the  judge  has  pow 
order  an  attorney  to  deliver  a  bill.  Soppol^  sp 
an  appUcation  for  delivery  of  a  bill,  the  attem 
made  an  affidavit  that  he  was  not  an  sttoraey,  «<>^ 
not  he  be  liable  to  an  indictment  for  penvyj  ' 
judge  has  jurisdiction  to  Issue  a  samnon^  ne  Q 
not  tell  what  may  appear  on  hearing  it.  ^^.^ 
the  indictment  be  quite  sufficient  if  it  Mfl 
stated  that  Sir  R.  K.  Rolfe  issued  hiaanfflmoM^ 
the  case  of  a  superior  court,  everything  b  inw^ 
be  within  the  jurisdiction.  (Peaeedt  v.  B«h  \  ^ 
73;  Ootaettr.Howardy  in  error,  II  '"'/"M;. 
false  oath  mast  be  shewn  to  have  been  taken  maj* 
cial  proceediiur.  (jBot,  v.  OwrfM,  4  H-,^  "T! 
7  Jur.  296).  [Paris,  B,— Wherever  a  JM^^**! 
perior  court  aeto  judicially, his Jurisdictwn  up 
facie  presumed.  OwssB.  J.— There  «  « 
that  the  commissioner  had  due  authority  »  »™^ 
the  oath.  Parte,  B.— A  judge  has,  by  "t**"'^;*^ 
jurisdiction  over  the  taxation  of  coats;  ^J^Jf  onii 
such  jurisdiction  independently  of  the  """JJ^t 
an  action  be  brought  npon  the  & 
[He  cited  Sex  y.  JonetyU  B.  &  Adol. 
Punthon,  (3  Camp,  96);  Beo.  v.  ^iT^ 
0.223),]  [PoTiU.B.— Thei»  is  another  aw««'^ 

the  record  is  right  if  aU  was  done  on  the  ge«" 
stated  under  a  videlicet.   (  fVhitaier  v.  mr^^ 
Jur,  395).  Taking  those  days  to  be  the  troe  u*^^ 
calendar  month  bad  elapsed,  and  that  pats  Wjp 
as  to  the  meaning  of  tiie  word  "month"  wyij^ 
In  Porter  y.  GiB,  (10  Jur.  1096),  the  ^""ri/^i 
set  aride  a  demurrer  to  a  plea,  which  »*Jf"j^fo„  i 
plaintiff  had  not  delivered  his  biU  one  "wnw 
action  was  brought  Q  WiV/amw,  J.-?t«»^rprtf 
pleading,  that,^  the  day  is  mateiH  U  dh»  >" 
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.  I  Bur.  1729;  WlUtaitr  t.  Harrold,  IS  Jar. 
(a^llKicfoTe,  if  the  word  "month"  in  the  in- 
tBilunir  moDtb,  then  was  ample  time  be- 
ffteMreryof  the  bill  and  the  application  to 
Iti)  lit  taxed;  and  I  have  much  doubt  whether 
iMtMUT  to  ma!;e  the  allegation  as  to  the  appli- 
ik  I  summons,  and  whether  thi.-  irulictmflnt 
all  relating  to  it  were  ioft  out.]  Se- 
(•dl J, "misdemeanour"  is  notinmien  eollec- 
Tit  wthorit)-  of  Rcj:  v.  Poacll  (2  li.  &  AdoL 
to  the  observations  made  upon  it  by 
It  and  Tindal,  C.  J.,  in  (rContiell  v.  JZw., 
tni.!fi7;SJQr.Sfi).  UJtexy.iSahmMBtil 
ili),hvis  held,  that  the  term  " oBence*' was 
Mt  unwQ  tqll^ctiram ;  and  that  term  is  at  least  sa 
offlKti's*  ind  general  as  the  term  "  mistlemeanonr.** 
JP*rit,B-lti3iiot  clear  that  the  judgment  in  i2«f 
r.  SalmMninM  hare  Iieen  the  same,  if  the  verdict 
fceeQj'nilty  of  the  offence,  whereby  he  lias  forfeit- 
ptmluesaf  200/."  Tlie  tcnn  "  misdemeanour/' 
T.  P./Ff!!,  appliL>ii  to  two  counts;  and  the  diffi- 
wflty  ID  ij'ComclI  v.  lie-j.,  lis  to  tliat  case, 

~     idof  the  sentence  of  liard  laljour  for  the 
nilvunot  questioned,  so  far  as  it  decided 
I 'misdemeanour"  was  nomen  collecti- 
il^The  tenn  **  felony"  has  a  techlUeal 
Mmnoor"  has  a  popular  sense.^  In 

 , — V-JLtaoiOT,  (12  Jnr.  117),  the  judgment 

oft^  Oeto/QaMi'B  Bench,  that  the  term  "  felony^' 
''■(Bfflnlltctinim,  waa  affirmed.  fPari^  B. — 
tottvelcioked  into  the  books  Of  entries,  and 
in  Ih™  the  nonJs  "felonie"  and  "ffloniis."] 
£inth£T,tliHir;rti  "aforesaid"  refers  to  tlif  lust  antece- 
•TBt:  sn!/j.^ivfore,ihe  finding  of  the  jury,  that  Uie 
tTi! .L!!iy"ofthe  perjury  and  miMiomeanour 
•fc^*^-.  ij;l.f*to  the  last  (.-ount;  and  the  venire  is 
la^I'laifr liie  JefniJatit  be  f:uilty  "of  the  perjury 
wk  auiaMQour  aforesaid  wherea.s  the  jury  are 
'!J'*itiie  truth  of  and  concerning  the  pre- 
.wwi^  J.— This  is  the  same  as  thepre- 
Pvrity  B.— Yon  cannot  expect  ns  to 
T.PflMtf  r2  B.  &  Adol.  7d)  u])on  saeh  a 
The  natural  sense  of  the  term 
miseondnct;  so  that  it  appears  that 
■tn^ilty  of  the  four  oflfences  ohaiged 

P    *fn««i>  not  heard. 

Puii,B,-Wtiit  sU  of  o^n  that  tha  Indiet- 

■entjifuci. 

^    tif  fiist  point,  even  if  the  wor.1  "  month" 
^  loMrmontli;' and  not  "calendar  month,"  as 
[J^Wsf  Qaetn's  Bench  decided,  there  is  sufficient 
^Utt  judge  had  jurisdiction  ;  for,  by  takinjr 
^Wn«r  a  videlicet  to  he  the  real  datea—and 
1        taiten  whenever  it  is  necessary  to  sup- 
™  ^  'odfct-it  mnst  be  taken  that  the  true  dates 
; ' :  '■ Ad  then  it  appears  that  more  titan  the 
^"^■^■.f^tk  nsqiured  by  sect.  37  of  stat.  6  &  7 
«•  e.  i\  had  elapsed,   I  do  not,  however,  accede 
Anient,  that  it  was  necessary  to  shew  that  a 
JJ™^  ;o'iith  had  elapsed,  for  I  have  a  strong  im- 
^IjMiit  a  judge  of  a  superior  court  of  record 
fci  2™  jurisdiction  over  the  matter;  and,  Tmlees 
•■•inihal  he  acted  without  jurisdiction,  It  will 
fWwmd  that  he  had  jaris<iictio]i  in  a  particular 
Mgwenr,  It  is  not  necessary  to  give  a  decisire 
ur.,,,  that  point. 
'■'K'niliet,-, 


a.  &  fin.  267  ;  9  Jnr.  26),  nor  by  thb 
"    •  "     -   ,  (12  Jar.  117),  in  which 
■  hotktA  Into  tiw  preeedenti^ 


The  judgment  will,  therefore,  be  affiimed. 
CoLTHAiT,  J.,  BoLra,  B.,  Cuaswau,  J.,  and  "WiSf 
UAW,  J*,  ooncunred^— Vw^MMOrt  i^glrmtd. 


BAIL  COUBT.— UioHASLKAS  Thbm. 


im^Stet,  122— Jwip- 
and  Tmant-^ProkibiiioH  ajUr 


0  4r  10  Vict,  e.  es^i 

The  l22Hd  SectiomoftiiaCom^OiMtiAetdotfnoCafpfy 
except  a  Tmamgf  mitt  btt»em  lAe  Parttm.  A  Person 
mtaimff  into  Poueuim  ^  mw^gei  Prmins 
ssfiMnm  fo  ike  Moftgogo,  wko  hai  not  become  Tmmnt 
16  the  MtirlgagM,  camut  be  proceeded  againtt  mder 
this  Section. 

Where  a  WarrwU  of  Poueenon  woe  eteeuted  ok  tAs 
6cA  Jmot  and  a  Rule  Niti  toae  obtained  for  a  Writ  of 
ProhibiUon  on  ike  6(A,  wAicA  was  lermi  on  the  Judge 
of  the  Oounhf  Gmri,  umsonZt  </200  Milet  from  Lon- 
don, on  the  7ih — Setd,  that  the  AppHeant  woe  not  too 
late.    7%e  Court  made  the  Rulo  abtoltae/ifr  a  Wrifif 
ProhiiitiWj  ineerfing  a  Claueo  for  Rethtution. 
This  was  a  rule  calling  on  the  jndee  of  the  county 
court  of  Caemanronsbire  and  toe  plaintiff  to  Aew 
cause  why  a  writ  <rf  ^nhibitiMi  should  not  lame 
to  reatrun  aU  further  proeeedii»  in  this  cause. 
The  following  qtpsared  to  be  the  niets  fhim  the  att- 
daTit8>*In  tiie  vaar  18^  Owoi  WilUanu^  the  owner 
in  fee  of  a  certain  tenement,  dtuata  within  the  PorU 
madoc  district  of  the  county  court  fbr  Caemarvonshiie, 
mortgaged  the  same  to  the  plaintifF  for  a  term  of  years. 
In  1846  Williams  conreyed  his  equity  of  redemption 
and  reveruon  by  deed  to  his  son,  who  continued  in 
possession  until  his  death,  when  his  widow,  the  present 
defendant,  continued  to  hold  poweasion  of  the  pranisee. 
It  did  not  appear,  from  the  affidarita,  whether  the  do> 
fenda^t's  hosDand  had  paid  the  rent  and  interest;  but 
It  was  alleged  by  the  plaint,  that  he  had  come  in 
under  an  agreement  with  the  plaintiff.  In  May  last 
the  defendant  was  ssnred  irith  a  suunnons  under  the 
122nd  Bsction*  ol  the  9  &  lO-IHct  c  96,  calling  npui 


*  Seot.l22of9ftlOTict.e.9S,enM^,  "  That  when  and 
SO  soon  as  the  term  and  interest  of  the  tanaiit  ei  anj  boose, 
hud,  or  odier  eorpoieal  hereditamant,  iritere  Uh  vdoe  of  ttw 
premiMS  or  the  rent  pcyable  in  napeot  of  mcfa  tenancy  did  not 
exceed  the  torn  of  ftOf.  by  the  year,  and  upon  wbteb  no  fine 
■hall  have  been  ahall  have  ended,  or  ifaall  have  been  dolv 
determined  br  a  lej^  notice  to  qoit,  and  tucfa  tenanti  or,  if 
meh  tenant  do  not  aetnallj  ooenpj  the  premises,  or  oocapj 
only  a  part  ttwreo^  anj  pentm  by  whom  the  same  or  any  part 
thereof  shall  be  then  aetiuUj  oocnpled,  thall  neglect  or  reftaae 
to  quit  and  ddiver  ap  posessdon  of  the  premisei,  or  of  soA 
part  thereof  respectively,  it  ■bsll  bs  lawfiufor  the  landlord  or 
his  ^ent  to  enter  a  pUut  hi  the  connty  coort,  to  be  holden 
under  this  act,  and  thereupon  a  snmmons  ihall  issoe  to  the 
person  so  Delecting  or  renting ;  and  if  the  tenant  or  occupier 
■hall  not  thnmipon  ^pear  at  Oe  time  and  ptaoe  appointed, 
and  tfaew  ctaae  to  the  oontntry,  and  thaU  itill  neglect  or  refuse 
to  ddiver  op  posiBirion  of  me  preodses,  or  sooh  part  tliereof 
of  which  he  is  then  in  possesdon,  to  the  said  landlord  tx  Ua 

rit,  it  AaU  be  lawftif  for  soeh  landlord  or  ^ent  to  gfre  to 
Conrt  proof  of  the  liolding,  and  of  the  end  or  other  deter- 
mination of  the  tenancy,  with  the  time  or  msnner  thereof,  and, 
where  the  title  of  the  landlord  haaacemedsinoetlw  letting  oftiie 
premises,  the  right  by  which  be  daima  the  posseasioo ;  and  open 
proof  of  service  of  the  sannons,  and  of  the  aerieoter  refdsal  of 
tlie  tenant  or  oooopisr,  aa  the  caae  mi^  he,  it  uall  be  lawful  fbr 
thejndgetoisneawtfnmt,  nadertbesealof  the  oowt,  to  any 
bdUff  of  the  coort,  requiring  and  anthwidng  him,  within  a 
period  to  be  therein  named,  not  less  tlian  seven  or  more  than 
ten  clear  days  from  the  date  of  such  warrant,  to  ^ve  posses- 
sion of  the  premises  to  soch  landlord  or  agent  t  and  soch  war. 
rant  ahall  he  a  snffidcnt  wamsit  to  the  said  bailiff  to  enter 
open  the  premises,  fritt  sodt  ssrfstaots  u  he  ihsU  deam  neoes> 
ssiyf  and  to  ^  joasaarfan  aaosidiaify." 
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her  to  shew  mme  why  ahe  abeuld  not  daliTsr  ap  |>oe- 
Molon  of  the  fnamtB  to  the  j^wntiff.  On  the  27th 
filsT  the  eattae  «mm  -an  lur  hearutg,  when  tfae  jadge 
made  an  order  in  &TonT  of  the  plaintiff,  directing  pos- 
seBsion  to  be  given  witiiln  a  month,  nnless  in  the  mean- 
iSmo  tha  piincipal  aiid  intereit  da«  on  the  mortgage 
should  be  paid.  The  attorney  for  the  defendant  there- 
upon gave  notice  of  his  intention  to  apply  to  this  Court 
fat «  writ  of  piohibitifm,  apoa  which  the  judge  ordarad 
a  wairant  of  noflseflrion  shonld  istne  within  seven 
days.  The  present  rale  was  obtained  on  the  Ath  Jane, 
the  wamnt  of  posMsuon  was  executed  on  the  fitfa,  and 
on  the  7th  ^e  copy  rale  was  aerved  on  the  partiea  in 
GaemarvonBhire. 

H^eidf  now  shewed  cause.— Ftrat,  the  ap^laoatien  is 
toe  late.  The  rale  for  the  writ  of  pTohilutioii  should 
have  been  applied  for  and  served  before  the  warrant  of 
poeaBsdon  was  exacotad.  After  tin  wanant  ie  once 
executed,  tbm  remiUne  Botbuq;  to  be  doM;  ramse- 
oaently,  prohilatiaii  aill  not  lie.  Sewmdly,  as  to  whe- 
ther this  is  a  «ae  wiihiB  the  nMSDug  of  &X9  acta 
There  can  be  no  doubt  the  judge  had  juradiotion,  the 
defendant  being,  in  fact,  eiwer  the  tenant  of  the  plain- 
tiff or  ^  a  pwson  in  poaseseion,  inthoat  any  risht 
whatever.  [Arifemi,  J^Doea  ita^ear  thatUie  de- 
ieadant's  hiwband  ever  piud  any  rent?]  It  does  not 
ontainly,  but  it  is  atated  in  the  a£Bdavits  that  the  de- 
iiutdant  s  husbimd  came  into  posseooion  under  an  agree- 
ment with  title  plaintiff;  that  being  aa,  it  would  come 
within  the  nrecue  Tueaning  of  the  words  in  the  122od 
flection;  ana  the  jn^e  having  decided  the  point,  his 
daaaioa  mast  be  &ul  and  aeaduttve  betweoi  the 

*-  Mmym  IMgfdf  in  support  of  the  rule*— The  fiiat  ob- 
jeotion  taken  opexatea  more  ag^aat  the  plainUff  than 
the  ddendant,  Jw  the  judge  lunuelf  was  infiirmed 
that  a  rule  fbr  a  {nohUntion  would  W  applied  for, 
when*  after  having  i^vaii  a  month,  he  restriote  the 
time  to  seven  daya,  ptnpoaely  to  avoid  the  prohibition 
iasuing.  The  rule,  nowevei^  was  drawn  up  bef<He  the 
warrant  of  poaaeasiaB  was  sKeeuted.  But  even  ea^ 
peaing  it  had  sot  been,  it  ia  laid  down  that  prohiU- 
tiott  may  issae  not  <NQlr  afto-  jadgment,  bnt  after 
execution  ia  awarded.  (Fito.  N. B. 468;  RobwU  v, 
Sumfy,  3  Hee.  &  W.  120;  2  Coke's  Inat.d02).  Se- 
condly, it  is  clear  the  judge  had  no  jurisdiction.  It  is 
necessary,  in  order  to  give  him  jurudictien  under  the 
I22nd  section,  that  thaw  muat  be  a  tenancy  In  punt  of 
.law:  it  expsMily  mantiMU  the  worda  "termaodki- 
tanest;**  there  nuiat>  tiaaraSDM,  be  a  term  suoh  aam^bt 
end,  or  sach  as  n^utas  -a  notice  to  quit  to  detemune 
it.  Here  the  plaiDliff  never  ans  in  poaBeasioa;  the  de- 
haiunt  either  n^  ander  the  mortnnir,  or  adifenely 
to  fin  platatiff.  Aanviing  the  defeadant  cam*  in 
vader  an  agreement  with  theplaintiff,  tiiea  there  was 
no  previous  notice  to  quit.  The  objections  takui  ean- 
sot  prevdl,  and  the  writ  of  prohibition  must  issue. 

pATTBsoir,  J. — This  appears  cleaHy  not  to  be  within 
the  122nd  section.  £Hu  Lordship  here  read  the  sec- 
tioikj  It  contemplates  the  ordinary  case  of  landlord 
and  tenant,  not  uiat  of  ^  mortgagor  and  mortgagee. 
There  deea  net  anpaar  nnon  the  amdavite  aoyttung  to 
ibaw  that  the  teSammm  landlord  and  tenant  ever  ex- 
Jfltod,orthat,«ndertheweemeat,  Uie  plaintiff  conld 
have  Boed  either  the  AfmSant'e  imaband  or  any  other 
•amen  fw  teat.  TkeJaAge-of-tiMeonatyeeartclaariy 
had  BO  jorifldietien.  it  then  eemes  to  a  qaeatien  of 
time.  The  wamnt  waa  delTVtred  to  the  officer  en 
the  3rd  June,  but  not  executed  until  tiie  6th;  on  the 
Mh  this  rule  waa  obtained  before  poosession  was  deli- 
vered to  the  pl^ti£^  although  not  served  before  the 
7tb,  which  it  waa  imjMactioable  to  do.  The  parties 
came  aa  eoen  as  peaoibl^  and  ware,  I  think,  in  time, 
bnt  there  waa  a  total  mnt  of  Jarisdietien.  The  jaile 
muat, therefore, huMrtn ■hmlatai  tRmhaMiUe, 


on  a  sabaaquant  day,  (Nov.lfi),iiMdeuB£i 
tion  to  the  Contt  that  a  daoae  ibr  nstitatiai  mSu 
inserted  in  the  rale  for  thewatofpnhibitioBtthen 
u — t.^i. — ^  — J-  nftitr  r  nnnaiimi  rrimi^i 

aothmg  htiag  mentioned  in  the  rala  ^  h  b  n 
acJaaae,  the  Maatar  objected  to  IniKt  it;  ahieki 
mderad  aeoordiagly. 


COURT  OF  COHHON  VWAB. 
SITTINGS  IN  BANC  AJTEB  HILJUIT  TERlfi 
MmuuT  aid  Others  «.  Hau.— Jar«  2L  uc; « 

Tmpatt — Ten^aU  fa  eortmom  Qiaftr. 
One  7\mmt      eoHMon        maintain  Tre^  u4 
hit  Co4matUfar  EapuUiatifirm  a  Mtmi§t,<f^ 
Aqf  ana  ZbROiCt  ta  eomeioa. 
/»  oM  Actum  of  Trmxm  for  mtA  BtpaUds,  (hh^ 
tke  D^me*,  that  the  D^endant  w  a  C^-Omtmm 
won  with  the  Plaintiffs  can  he  rmaei  vAxUfi 
ofnotpo$seued,btU  muit  be  $peeiaiy  pleadti*. 
Txeq>ass  for  breaking  and  entering  plaiDtiTi  a 
Buage,  and  expelling  mm  tiierefrain,  and  for  ni 
md  taking  goods  wid  chattels  of  the  pUinUC  FU 
first,  not  giulty ;  secondly,  leave  and  liceue;  thin 
as  to  breaking  and  entering  the  mumagei  a  tnn 
that  the  meesnage  was  the  maasuage  of  tbe  pUi^ 
tmd,  foorthly,  as  to  seizing  and  takug  At  goodi  i 
chatttils,  a  traverse  of  the  same  being  the  gnm  i 
ohatidifl  of  the  plaintiff;  bnt  wUch  UHutli  pw  " 
at  thetnalwitbdsawn.    The  action  wai  tM  M 
Maule.      in  £aater  Term,  1M7,  whan  it  apfM 
that  ^e  mfflrmmpT in  gawitinn  waaafloflwWD ■* 
by  aTempenaeeSedety,and  vrfiieh  tommm 
of  die  defondant     the  j^ntiff  and  odw^i^ 
tenanta.   The  l^ng  waa  to  a  parson  of  the  uoe 
John  Hart,  as  well  as  to  tbe  plauitifi;  « 
proved,  tiut,  en  the  5th  November,  1U6, 
nwnt  of  the  qnartor'e  rant  due  the  praroBi  nm 
mer.  Hart  signed  and  gan  to  the  defted«iil,u  lsi^ 
aa  mstrument,  to  the  following  effect:—  ob^i 


premiaes  I  and  my  co-partneis  hold    .  . 
L  in  tbe  naauof  the  same,  give  yoaap,^^** 
pay  you  the  mat,"  &o.   The  dafcadantn«»MJ 
session  from  Hart,  and  then  put  Hart  •» 
posses^n  aa  his  agents  mnwvhig  timw  pn™ 
a penon  ef  tiie  name  of  Adams  vho  M  bMl^ 

chaige  of  the  premiaes  by  the  plaintilB.  «  ™  » 

toB<£d  for  the  defeDdanL_«t  t&  trial.  tba^*«^ 

thematnunentaigDed  by  Hart  did  iwt'V'f*^,  " 

render  «f  the  entim  preauaaa,  it  did,  i^,<^.;^ 

operate  as  a  surrender  to  the  defenda^of 
teieat  in  the  preauna,  and  aohad  Uieeft^oi  nn^ 

the  defoadant  a  toinnt  in  oonunon  with  tbe 
and  that  the  phuntiffa  ooald  not, consequMtl^"* 
tain  their  aettoa,  inaamach  as  »«.**"*^*"rT 
cenld  not  bring  tressaas  against  i^^*^!rLtk 
iaanied  judge  refaaed  to  nonsuit  die  f^^^]^ 
it  to  the  jury  to  say  whether  thaw  had  oTm^^ 
aa  expuiaun  of  the  plafattiffii  by  the  ^f^Z 


aOL  imm  beiiK  given  ww^.-T^. 
movetoaat  aside  the mdkt  Tor  tiia  pl«^ 
enter  inatoad  a  nenantt.  A  nle  diu  baTUf , 
cordittgly  obtained,  eanae  waa  ahem  < 


Term,  1848,  by  j,  iW 

Pamr,  for  the  plaintiflB.— S>«i  *?'*^^1bi* 
ant  and  Ihe  plaintHfe  U  aanaidewd,te  »^J^t 


commoa,  the  plaintiffii  wen  eatWM  ^  ^^gAi/a 
jury  having  found  that  the»  had  Ijf 
the  .plaintifla  hy  the  defoadaaL  ^JSl.*^ 
mon  maymintain  tii^pi  iplwl  " 
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Uii^ibit  tme  tenant  in  orauwm  oould  umt,  as 
'Wct-tMNDltluanae  a  tliM  par^tocnt  and 
^pcftftmdMcloMofwhieh  nemutHunt 
'  hrnch  an  aet  amoanted  to  a  d«itnuitioD 


^piiaMof  tilt  li— ay;  aod  m»f  thmAwe^-an 
^M^MwmU  oitftls  oM-  tMsaat  in  **-Mmwp  te 
4^Miitia|M  tffimt  Ua  cO'tenanl   In  that  etw, 
0pfeT.Mf  (5  Q.  a  Bep.4]fi)  wMcHadtoahaw 
iif  thi  mi\  iiiiiiilil  (q>eTat*aBan'Oiuter. 
MiMttrifbffirevae,  that  tha  dafenoe  caDsat  ba 
^tbe  meit_plMi.   The  vi»  of  **iwt  poa* 
^■riwbdd,iB  H^tOjHtcM  T.  A99«r«^nDt  to  be 
ImvM^  p<<)f  of  Uw  plaintiff  bemg  t«uait  in  coin- 
^puriAtti  dfltedut,  or  one-  who  anthoriMd  tha 
IV|■i^■Mt1^eratl»ra  had  bean  an  oniter  by  one 
.  MBiia<aBB«D,itwaa  not  reqniota  thatUieotbar 
■  jteH  ktit  fzilBBre  pooMMini  to  miiotaip  tzcfpaaa 
'imttmi-M^mmi  the  onatw. 
^     ;Seijt.,md  fFoSiMer,  oeatrL— Tha  idea  is 
ttthiMlDg  and  OBterii^, evan  if  it  be 
■avto  tbt  cmUaii.;  aad  Tl^ffcr  Coh 
S!)  dn^  du^^  IB  andi  an  aetiMi  a»the  pm- 
Mtead  oiKaaf  are  tha  giat  of  the  aa- 
I  ttat  M  expaUw  u  menly  aj^ivradon ; 
'  iftWt^ilMn  ia  Meant  to  be  inauted  on,  aa 
I  Wata«  t  trcapaaaor  ab  iniUo,  tha  pUdntiff 
^fiit  So,in  the  note  to  T^^tt.  Weiis^ 
W74), "  braking  tha  oloae.'*  where  the 
i  a  &r  bmkiag  tha  oloaa  and  takiDg  the 
fish,  iiBiid  ta  M  **  conaiJared  aa  the  prinoi- 
'  and  fcmdattoa  of  the  action,  and  taking 
tBBto  of  amfsthm  tmly,"   (Xayiow  v. 
3SiIk.N8},  Tbenrfbie,  anlnaot  to  tha  qnea- 
^  — ^  ^  beta  noMd  aa  to  the  plea,  it  ia  aobmit- 
,P'»intifi»  ooght  to  haTe  been  noaaoitad ; 
y<»mt  nay,  twayaii  oamnotj  in  a  aaaa 
bt  hnmnt  by  one  tenant  m  conunon 
JJi'ii  Ifc*.  hiCo.l^8.3BSr  Uta  nid^oAlao, 
**"<^  aboaid,  aa  if  two  ham  an  eatata  in  oom- 
*r  tffa  tha  one  occupy  all,  and 

*■       Mt  of  poaambi 


-  r  in  and  ow&pation,  he 

■IBBiift^Qstof  oenpation  shall  have  againatthe 
'Jf  **ntrfqeeti«)e  finnc  of  the  moiety"  &c.; 
■^93,  g^ukin^  of  another  description  of 
earn, it  is  said,  la  the  same  manner  it 
■^Sl^iT'^^^  wardship  of  lands  or  tanements 
u^^f^  oaup  of  an  in&nt,  if  the  one  onat  the 
^?»fW(iBon,  he  which  ia  oasted  shall  hare  a 
*  yrtawi  de  gni  of  the  mmty  &c.,  becanae 
tbiigi  sn  chattaU  ivaL  and  may  be  afmoi^ 
""''d  fto.;  bat  no  aetlon  <rf  tref^Mss  (vide- 
i  ''■uhq  sDtnn  fregit  et  herbam  anam  &c. 

ff"**  ^  »Dmni|iait  &e. ;  hujuKnodi  actiuKa  &c., 
^T**"*^  l»Te  i^unai  the  other,  for  that  eaoh  of 
^MyywtBd  oeenpy  in  cobmuhi  Ac.,  per  tny  et 
Ibx**  and  tcnemonta  which  they  hold  in 
CoB.Dj.  "Batata,"  (K.)8,i8tothesame 
T.  Portw,  (8  B,  &  C.  267),  the»  was 
to  be  Boeh  a  total  destruction  of  the 
ailijeet  of  that  aation,  aa  to  entitle  one  of 
teaots  in  conunon  of  it  to  maintain  treapaas 
wotfaer;  but  Littledale,  J.,  in  giving  his 
*  is  tkat  caw, aaya,  "It  has  been  said  that 
^  Us  in  thia  caae  by  ime  tenant  in  common 
ue  otber,  beeanaa  tliera  haa  bean  an  azpnlaion 
^ffigtouaetoalonstar.  N<nr,  if  there  baa  been 
2"  ""'^     OM  toHwt  in  commoi^  ejecbnent 
S*"**!*  nit  of  tiM  other:  but  I  am  not  awarc 
will  li^  fcn  in  tnapaai^  the  breaking  and 
^"istbs  gbt  of  tha  oattwa;  ezpulaion  or  oostar 
'I'^nimsTatioa  of  tW  Omubm.   If  the  offainal 
%Ww.liliiifri.|innM  iiill  sot  lie."  WU- 


Umam  v.  Siupafikf  ntied  on-  by  the  othav  aide,  tamr 
ba  diatingoianed,  on  tha  gxeand  that  the  paat  and  tnnv 
in  that  oasei  might,  after  asTesaaoe.  be  oonaiderBd  aa- 
goods  ukd  onattela..  The  plea  need  not  be  ^eeial  to 
raiaa  the  dafsnce  in  qoeation.    WMttinffkm  v.  BemU 
6  (i.  B.  B^.  138)  conflicta  with  Purn$U  t.  Ycma 
3  Uee.  &  W.288)  and  Bmrritm  t.  iMans  (12  Uaa. 
k  W.  14S).  [SmmN  t.  AUem  (£  T.  B.  160)  and 
Bmmr.DmmomOi  Adol.  &  ED.  624)  were  abo  it- 
fanad  to.]  Our.  oda,  mA. 

Mib.  14, 1849^The  judgmaat  of  thaConrt  waa  noin 
ddireiad  by 

CouMAit,  J.— This  was  an  action  fbr  breaking  and 
entering  the  [daintiff 'a  bouae  md  expalling  him  uiere- 
from,  to  ^ich  Hie  defendant  pleaded,  first,  not  guilty; 
saoondly,  leave  and  lioanae;  and,  tbird^,  a  denial 
that  tUB  dwellinr-hooae  was  the  plaintifirs.  At  the 
trial,  before  my  Brother  Uanle,  one  groond  of  defeaee 
wtMf  that  tine  defendant  waa  twant  in  oommon  of  tha 
hooae  of  the  plaintiff,  and  that,  themfore,  the  aotioB 
waa  not  nuntainable.  The  learned  jndge  told  the  jury, 
ibaO,  if  the  eridenee  aatiafiad  them  that  there  had  been 
an  actual  expnUon  of  tha  jdaintiff  from  the  honaa  by 
tha  defendant,  their  verdiet  ongM  to  be  for  tha  plains 
tift  The  jury  fbnnd  for  tha  plaintiff,  damagaa  35L 
^na  detacunt  aftarwarda  obtained  a  Tnle  to  shew  caoM 
w4^aiieiiaaitabonldnot  be  eidored  patsnant  to  lattva 
given-  at  tibe  triaI,-on  the  ground  that  one  tenant  In 
common  cannot  r'trHn^  tra^aaa  agunat  another,  erm 
tbongfa  there  laa  been  an  actual  anulsion.  On  shew- 
ing cause,  it  was  argned  before  the  Lard  Chief  Jnatic^ 
myself,  and  my  Brothera  Creaaw^  and  WiUiania,.  that 
thia  defence,  CTcn  if  sustainable,  ou|^  to  have  been 
speeiidly  pleaded.  It  ia  uMneoeaaary  to-  give  any  opin- 
ion on  thatpoint,  for  wa  think  tiie  defence  ia  not  sns- 
tainable.  The  Conrt  haa  felt  aom»  difficulty  on  the 
(RHWtion,  by  reaaon  tmly  of  tha  donbta  expteasad  by 
tittladide.  J-  in  the  caaa  of  OubiU  v.  Porter,  (8  B.  & 
C.  269).  The  learned  jndge  there  aaya,  "  that  althongh, 
if  there  has  bean  aetnal  onaler  by  me  tenant  in  oomp 
mom,  ejectment  wonld  lie  at  the  suit  of  the  other,  yet 
that  he  was  not  aware  that  ticapaaa  would  lie;  fbrtbi^ 
in  tre^HUB,  the  breaking  md  entry  is  the  ^t  of  tiie 
action^  and  the  expnlnon  and  onater  a  mere  agffrava>- 
tion  of  tha  treapaaa ;  and,  therefore,  if  the  original  trea- 
paas be  lawful,  trespass  will  not  lie."  It  appears  diffi- 
cult to  OB  to  understand  why  treapaaa  ahoula  not  lie,  if 
ejectment,  which  inclodea  trespasa,  may  be  muntained, 
aa  it  confessedly  would,  on  actual  ouster :  and  it  has  been 
further  established,  by  the  case  of  ChodtiUe  v.  Tktmuu, 
(3  Wils.  118),  that  a  tenant  in  common  may  maintun 
an  action  of  treq>aaa  for  mesne  profits  againat  hia  co- 
tenant.  It  appeara  to  us  that  thare  is  no  real  founda- 
tion for  the  donbt  that  has  been  suggested ;  and  we  are, 
therefore,  of  opinion  that  the  direction  of  my  Brother 
Maule,  at  the  trial,  was  right,  and,  oonaequently,  that 
the  mle  mnat  be  discharged.— 'iiMjff  JiictatyadL 

COURT  OF  ADMIBALTY. 

The  Sarah.— iforeA  9. 

Pra<iiee—OoiU—Salw^;e~Valu0—Commi*Hon  of  Ap* 
praumemt. 

In  a  Came  0/ Salvage,  the  Proctor  fW  the  Ovmert  Ma  fe 
a  Tender^  and  witkoat  brH^iiiff  int  aceording  to  the 
tuuai  PrwHea,  m  A0dam»  ofVakie,  aUeged  the  Ship 
to  6$  worth  a  certain  J^m.  7%  Proctor  /or  the  Sa 
itmeHatdy,  and  withoM  ealliiig/br  the  A^davj ,  tooi 
oM  a  Ckmmimon  of  AppraieemerU,  under  lekieh  the 
Valm  of  the  Ship  wu  returned  at  a  Sam  leas  than  that 
alleged  ^  (he  Prwitorfor  the  Owiieni—ffeld,  that  the 
Salvort  vere  liable  teaU  the  Coeta  incurred    the  Com- 


On  the  SM  Deeembei^  1M8^  tt  iotlon  WM  cntend 
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against  the  brig  Sarah  and  the  freight  in  the  sum  of 
360/.  in  a  cause  of  aalrage,  and  the  brig  was  arrested. 
In  Jannaiy  an  appearance  was  entered  and  bail  giTen, 
and  the  Talae  -of  the  Xmg  at  the  time  of  the  auTage 
alleged  to  be  6002.  and  the  amount  of  frright  00/.,  bat 
no  affidavit  of  value  was  made.  The  proctor  for  the 
sdvors  objected  to  the  ralne,  and,  without  calling  for 
an  affidavit  of  value,  prayed  a  commiauoQ  of  appraise- 
ment, which  was  decreed.  The  commission,  with  in- 
ventory and  appraisement,  was  returned  on  the  29th 
January,  and  a  supeisedeas  to  the  arrest  decreed ;  and, 
on  the  l8t  February,  the  proctor  for  the  owners  brought 
in  an  affidavit  as  to  the  amount  of  the  freight,  and  the 
sum  of  60/.,  which  he  tendered,  tt^ther  with  such 
costs  as  are  due  by  law,  (excepUng  the  costs  of  the 
commisfdon  of  wpraisement,  and  all  costs  subsequent 
thereon),  in  full,  ibr  the  services  rendered  by  the  salvors. 
This  tender  was  accepted;  but  the  costs  of  the  eom- 
misnon  of  appr^ment  were  claimed.  By  the  ap- 
praisement, the  viUue  of  the  ship  at  the  tune  of  the 
salvage  was  447/.  Bt.  3d. 

Harding,  for  the  owners. — The  services  of  the  salvors 
were  so  slight  that  they  accepted  a  tender  of  fiO/.;  and 
the  alibied  value  of  the  ship  being  600/.,  they  were 
not  justified  in  taking  out  the  commission,  one  con- 
sequence of  which  has  been  the  detention  of  the  ship 
under  arrest  for  twenty-foar  days ;  and,  certainly,  now 
that  it  turns  out  the  value  of  the  ship  is  less  under 
the  appraisement  than  in  the  proctor's  allegation,  they 
ought  to  be  condemned  in  the  costs  uselessly  incurred 
by  them.  It  is  usual  to  bring  in  an  affidavit  of  value ; 
but  in  many  cases  it  is  imposuble,  as  it  was  in  the  pre- 
sent case,  to  get  at  an  exact  value  without  a  r^^lu 
survey,  Mid  then  it  is  the  piaeUce  to  allege  the  value 
in  acts  of  court,  and  without  an  affidavit;  and  where 
this  value  is  taken  liberally,  that  course  is  for  tJie  benefit 
of  all  parties,  the  precise  value  not  being  necessary  in 
causes  of  salvage.  In  7%ePenian^  (1  W.  Rob.  907), 
the  (Value  was  alleged  to'  be  1800/. ;  no  affidavit  was 
brought  in,  and  the  value  by  the  apprmsement  was 
1780/. — a  difference  of  20/.  only ;  but  the  Court  reftised 
to  give  the  costs  of  the  commission  of  appraisement. 

Additm,  for  the  salvors. — ^It  is  the  general  practice, 
that,  where  no  affidavit  of  the  value  of  the  salved  ship 
is  given  in  by  the  owners,  they  have  to  pay  the  costs  of 
the  apprusement.  If  they  neglect  to  bring  in  such  an 
affidavit,  it  is  at  their  own  peril ;  and  the  want  of  the 
affidavit,  which  is  the  proper  evidence  of  the  value, 
cannot  be  supplied  by  the  mere  allegation  of  the  proctor. 
7%e  Pertian  is  a  single  instance  in  which  the  practice 
of  the  Court  has  been  departed  from. 

Dr.  LusHiKGTON. — This  is  a  very  simple  case.  If 
the  proctor  for  the  salvors  had  reason  to  be  dissatisfied 
with  the  all^d  value  of  the  ship,  he  should  at  once 
have  called  for  the  affidavit;  but  ne  did  not  do  so,  but 
immediately  took  oat  a  commisuon ;  and  the  result  is, 
Uiat  the  appraised  value  is  less  than  the  all^d  value. 
He  cannot  be  allowed  to  cure  his  oveiaght  in  not  call- 
ing for  the  affidavit  at  the  proper  time ;  and  the  salvors 
must  pav  all  the  costs  and  expenses  of  the  commission 
and  Of  tnis  motion. 


PREROGATIVE  COURT. 

CoaNEBT  V.  Gibbous. — March  14. 
1  Viet.  c.  2&~-Blanks  sn  tie  Body  of  a  WiU. 
St  Ct  Desire  of  the  Testatrix^  wrote  on  the  Top  of  the 
jktt  Side  of  a  Sheet  of  Paper  the  Heading  <^  a  Will^ 
and  on  the  third  Side  Clatuei providing  for  the  rateable 
Seduction  of  Legadea,  the  Appoin^nent  of  Exeeutore. 
and  Attettation,  leaving  Blawte  on  the  first  and  second 
Sides  far  the  Legacies,  and  on  fA<  third/or  the  Names 
of  the  Executors  and  Testatrix.  The  Testatrix  sultse- 
^im*fyJUMiipa$JlmemdMa^thc»eoond3ide,aitd 


ptUmthe  Ifiame  ofS.  C.  as  &eeiitor  and  mi^ 
Legatee;  and  the  WiU,  m  wiiUen,  wuMftsimi 
~^eld,  that  0$  Will,  mtuUkgrnidiag  ISbS^ 
the  eeeomd  Side,  was  talid. 
This  was  an  amicable  soit  to estabtiah  twiUnti 
diffisrent  handwritings,  and  having  a  large  sfttt  bft 
blank  in  the  dispositive  part.  The  slk^tios  a 
pounding  the  will  pleaded,  tnat  the  testatrix,  some  tt 
m  the  year  184^  requested  her  nephew,  Mr.  Sm 
Comeby,  to  draw  for  her  the  form  of  a  wiiL  Thitl 
Comeby  accordingly,  in  or  about  the  year  184^  wi 
on  the  first  ude  of  a  sheet  of  foolscap  piper  tbe/ofli 
ing  words  and  figures,  to  wit: — "  In  tlu  moe  of  1 
Lord,  Amen.  I,  Mary  Comeby,  of  No.  8,KevChm 
street,  Bermondsey,  late  of  Fur-stieet,  StJAt 
Southwark,  spinster,  being  in  good  health  of  bodr,! 
of  sound  and  disposing  mind  and  memory,  do  Bnii 
declare  this  to  be  my  last  will  and  ttstaiMB^iil 
manner  following;  that  is  to  say,  I  order  tint  di 
debtiL  f onenl  expama,  and  chaigea  of  picTiv  tUf a 
will  be  In  the  first  place  folly  paid  and  iiUMim 
after  payment  thereof  and  of  every  part  tliauC,l|ft 
and  bequeath  unto" — ^the  sud  words  snd  figmM 
pving  the  upper  part  of  the  said  first  ude,  (tbenaih 
of  the  first  ude  and  the  whole  of  the  second  «d«  knr 
no  writing  thereon).  That  Bfr.  Comeby  alw  mi 
the  third  side  of  the  sheet  of  psper  Uu  foUst 
words,  to  wit:—"  But,  should  there  not  be  fnudu 
cient  to  par  the  legacies  herein  mentioQed  |in  fiaffl 
is  my  wiuL  that  each  of  the  above-menUoiiedi 
should  be  reduced  in  just  and  ^r  proportitn  tef 
legatee,  such  as  the  defidency  may  regain.  AmI 
hereby  nominate,  cmistitate,  and  appoint  1 
exeoutor  of  this  mr  last  will,  hoteby  tirok^ 
former  irills,  and  deolare  this  to  be  my  list  w^IskI 
tament.  In  witness  whereof,  I,  the  said  \eitittix,  M 
Comeby,  have  to  this  my  last  will  and  taUmot  nM 
hand  and  seal,  the  dajr  of         ,  "'^S 

of  our  Lord  one  thousand  eight  hondud  w  j| 
.  Signed,  sealed,  published,  udMj| 
by  the  sud  testatrix,  Maiy  Comeby,  »  t^ 
her  last  will  and  testament,  in  the  P'*^5S 
who,  in  her  presence,  and  at  her  reqant,  ana  fRi 
presence  of  each  other,  have  sabscribed  our 
witnesses  thereto,**  and  ddivered  the  isme  to 
ceased.  That,  on  the  18th  March,  1846^  the  di 
in  conversation  with  Hiss  B.,  who  tedded  u  thai 
house  with  her,  deckumd  that  she  intmded  nitfy. 
will ;  and  on  the  following  morning  the  "^''''^l 
had  then  some  papen  in  her  hands,  and  amongn  tt 
the  paper  prepued  by  C,  informed  Miss  B.  tut 
was  then  going  to  write  her  vrill,  and  so  soon  « 
should  finuh  the  same  she  would  call  her  in  to 
it,  or  to  that  effect.  That  the  deceased  then,  wiU 
own  hand,  wrote,  in  the  blanks  left  for  thit  Piin«« 
the  sheet  of  paper  referred  to,  the  names  of  the  legw 

'thelegaciwbeque        ■   ■'-i-th«o» 

words  "  Mr.  Sam 

reeiduaiy  l^tee  __      __  ^  im 

ude  of  the  paper  for  the  name  of  Uie  ^''f^a^ 
articles  pleaded  the  due  execution  &c.  of 

the  (^legation  was  supported  by  the  evidenoa  

iZoM^and  JewMT  wenheaid  fortbe  ■n«*l¥> 

ties  interested.  ■  ■ 

Dr.  LDsHiwnoii^The  sUtnie  contains  no  pw™ 
rendering  a  wiU  Invalid  which  has  been  onvv» 
executed  in  the  manner  and  form  i""?"^  1. 
deuce  prov€8  that  this  wiU  now  before  the  uan' 
drawn  up  and  executed ;  and  as  I  think  the  Ce^^TT 
and  ought  to  be,  very  unwilling  to  throw  any  odw 
tions  in  the  way  of  establishing  a  will  ™yT^!, 
out  the  wishes  of  the  testator,  where  J^T^ 
has  been  anient,  this  paper  must  be  admittM  w  i 
bate  as  the  will  of  the  deceased. 
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HOtrSE  OF  10BD5. 
TaxLoBD  Ckakcellor,  Lord  Bbouohah^ OllJ 

L-.^RD  Campbell.3 
MT-*iN  r.  S>!iTii.— 3/t7rcA  12,  13,  and  20. 
"     y>u — G  Geo.  i,  C.Q4 — Custodier — Second  Ven- 
dee^ Equities. 
Oner  of  Goods  wMch  were  warehoused  in  Sand 
b  "Strne  of  B.,  his  Aacn!,  pold  the  Goods  to  C, 
miXma  Dd'mry  Note,  addressed  to  B.,  difcet- 
mgkimlo  diHn-r  the  Go-yds  "  to  the  Order  of    '."  G. 
Mr  praeitttd  the  Uclirery  Nole,  nor  intimuted  hit 
Ihrdvttoiit  Warehouseman,  but  sold  ike  Goods  to 
i),  oti  reeepfi  the  Purchase-monery,  on  irh  ich  SaU  C, 
~  ~  mr  ike  Delivery  Note,  indoned  "  Deliver  to 
•  Order  of  D."  D.  preseaOed  this  Delh':ri/  Order, 
J  to  B.,  the  Agent  of  A.^  viho  thereupon  gave 
XaDeamai,  »  these  Terms„—f*  Delivered  to  the 
'fhier9fD^-ha  D.  did  mt  intimate  his  Purchase  to 
t  fTar^mueman.  On  the  same  Day  that  D.  j  resented 
I  AfiiOT  Order  to  B.,  O.  became  banlricj/f,  /lot  hav- 
ffriiA.kr  the  Goods: — Held,  this  Case  not  being 
lid  Siming  of  the  Factors  Art,  the  G  Geo.  4, 
C^M^tW  tht  Dilitery  Note,  unlike  a  Bill  af  Lading^ 
dU  mC  traajj'fT  the  Possession  of  the  Goods  ;  and  that 
thLKmtArimd by  B.,  *'  Delivered  to  the  Order  of 
Hi  Ml  jjfcr  (Ae  Case,  B.  not  being  the  Custodier 
tf  the  Gtei;  ad  consequently  that  A.^  the  Vendor^ 
I  AtSa^rntcy  of  C.,  was  entitled  to  the  Goods. 
Tetditif  Goods,  who  purchases  and  pays  hi* 
'       (is  Transfer  of  a  Delivery  Order,  does 
As  Jkmst  of  epeaai  Cireitmstanees.  aegvire 
kr  nhtotke  Qooda  iKan  the  first  VeadSst  as 
•  As jht  Vendor. 
iQ»  httven  the  Doctrine  of  Steppage  in  Transitu 
\  the  orAary  Case  of  Vendor's  Lien. 
JJthi  Rspowients  Messrs.  Smith  &  Co.,  merclianta,  of 
p",k*Tma]ai^e  quantity  of  sugar  warelioused 
il^eiCo.,  warehousemen,  at  Greenock,  in  the 
" tti  iBpondent  James  Alexander,  tlieir  im- 
,  (they  were  entered  in  Mt  .'-^rs.  Little's 
IttBoont  opened  thus: — "James  Alt;Nander, 
.  Smith"),  on  the  15th  Aiij^ust,  sold  forty- 
lof  the  sugar  to  Messrs,  Bowie     Co.,  of 
It  the  same  time  gave  to  those  parties  a 
'Mtefforder,  addressed  to  Alexander,  ia  the 

«  Glasgow,  16th  August,  1843. 
^Jfr.  JunoAJmnder,  Greenock,— Deur  Sir,— You 
^fawe  AiVtfto  the  order  of  Messrs.  James  Bowie 
the  oaiK-mted  forty-two  hogsheads  sugar,  ex 
Hu7,  finnJaniaica,  in  bond.    We  are,  &c., 

31) 


tCo. 


"  J.  &  A.  Smith  &  Co. 


12  hhds.  sugar." 

-.J  WIS  not  paid  at  the  time,  and  it  was  ad- 
i  d»  cause  tut  Mflosn.  Smith  never  bad  been 
•  the  ngats.  Heasn.  Bowie  &  Co.  took  no 
~ncnre  the  deliTeiT'  of  the  sugar,  but  they,  on 

 August,  1843,  (as  the  date  appeared  upon 

'otm  books),  sold  those  forty- two  hogsheads,  to- 
*r  with  other  sugars,  to  the  appellants,  Messrs. 
D  &  Co.,  of  Glasgow,  for  which  sugars  the  ap- 
gsTe  their  bills,  and  which  at  maturity  were 
"  !d.   Bowie  &  Co.  indorsed  and  hamU  d  over 
ellaots  the  delivery' note.    The  iiidui  ■■i-;nient 
at  date,  and  was  in  the  followiiiL;  wurda: — 

*IWiT«  to  the  order  of  William  M'j;wjin,  Sons, 
*Ca  (Signed)    "  James  Bowie  &  Co." 

^ot  satisfactorily  appear  from  the  proceedings 
>t  Wit  tine  thia  iadozvement  was  made,  or  the  deu- 


m 


Tery  note  transferred  to  tiie  appellants.  Nothing  took 
place  with  reference  to  the  delivery  of  the  sngats; 
bnt  on  the  ISth  September,  a  month  after  the  sale 
to  Bowie  &  Co.,  Messrs.  Smith  wrote  their  agents 
Alexander,  thiu :— **  We  will  thank  yon  to  wdrii  over 

the  42  hhds.  sugar,  D  and  ^     ex  St.  Mary,  sold 

Ueasrs.  James  Bowie  &  Co.,  10th  ult."  On  the  follow- 
ing day  Alexander  replied : — '*  Messrs.  James  Bowie  & 
Co.'s  agent  has  got  no  order  of  delivery  yet  for  the 
42  hhds.  SQgar,  ex  St.  Mair,  and  cannot  receive  tiiem. 
It  would  be  ae  well  yon  ut  those  gentlemen  kiww  I 
will  w^b  them  over  on  Monday  or  Taesday."  On 
the  18th  Ssptonber  Mean.  Smith  again  wrote  Alex- 
ander:— "  We  are  in  recdpt  of  yonr  tftvonr  of  the  16th 
instant.  Messrs.  Bowie  &  Co.  promised  to  forward 
order  of  delivery  for  the  42  hhds.  sagar,  ex  St.  Mary, 
to  their  agent  in  Greenock,  on  Saturday,  and  we  hope 
they  are  by  this  time  weighed  over,*'  &c.  On  the  fol- 
lowing day,  the  I9th,  the  weighing  over  took  place, 
bat  DO  penon  attended  on  the  part  of  Messrs.  Bowie  6c 
Co.  Onthesameday  A1exanderwroteMes8rB.Smith:— 
*'  I  have^onr  favour  of  yesterday,  and  now  beg  to  in- 
close weights  of  the  42  hhds.  sugar,  ex  St.  Mary, 
which  I  weighed  over,  Messrs.  Bowie  &  Co.'s  agent 
having  no  vnnd  about  them.**  In  thia  letter  were 
transmitted  two  doenments:  on^  a  statement  of  ware- 
hoose  rent  and  delivery  charges;  the  other,  a  list  of 
the  weights  of  the  forty-two  h<^heads,  b^lng  the 
following  title:— Weights  of  42  hhds.  sugar,  ex  St. 
Mazy,  Jamuoa,  delivered  Messrs.  James  Bowie  &  Co., 
per  order  of  10th  August,  1843.'*  An  entry  simi- 
lar  to  that  was,  at  the  same  time,  made  by  Alexandtt 
in  one  of  his  bookt  called  '*  his  memorandum  weights 
and  deliverv  book.  It  was  from  the  list  of  weights 
so  sent  to  Messrs.  Smith  by  Alexander,  that  Messrs. 
Smith  made  out  their  invoice,  which  they  transmitted 
to  Bowie  &  Co.,  and  which,  though  lieanne  date  10th 
August,  (the  day  of  the  sale),  was  not  made  out  until 
after  the  19th  September.  On  the  20th  September,  the 
appellants  presented  the  delivery  order  at  Alexanders 
(wSoe  in  Greenoek.  Alexander  himsdf  vras  absent,  hut 
the  order  was  left  with  his  clerk,  who  thereupon  gave 
to  the  appellants  a  document,  ngned  by  him  for  Alexan- 
der, which  was  in  the  following  terms  Delivered  to 
the  order  of  Messrs.  William  H^wan,  Sone^  &  Com- 
pany, tlus  date,  12  hhds.  sugar,  ex  St.  Moxy. 

D  '  30  hhds." 
Nothing  was  done,  under  the  document  given  by  the 
clerk,  with  reference  to  the  sugar,  nor  was  it  intimated . 
to  the  warehonsekeeper.  On  the  same  20th  Septemlier, ' 
Bowie  &  Co.  stopped,  payment,  and  on  ^e  following 
day  they  were  aequaitaiea.  On  the  latter  day,  Messn, 
Smith  vrrote  to  Alexander  as  fidlovrs "  We  have  jnsfe 
heard  of  Bov^  &  Co.*s  failure.  Take  Immediate  stops 
to  secure  onr  42  hhds.  sugar,  ex  St.  Bfary,  lately  sold 
them,  if  they  are  still  in  toe  warehouse.  Take  a  man 
of  business  with  you  to  attend  to  this  without  delay.'* 
Alexander  forthwith  applied  to  the  Cnstom-hoDse  officer 
for  permission  to  remove  the  sugar  from  the  warehouse 
in  which  it  was,  to  another ;  that  permission  having 
been  granted,  the  sugars  were  forthwith  removed  to 
another  warehouse,  and  entered  in  his  name.  Under 
these  circanutances,  Messrs.  M*Ewan  &  Co,  presented 
their  petition,  proving  for  the  delivery  np  of  the 
sugars.  The  uierifiT-suMtitute  pronounced  an  interlo- 
cutor in  &vour  of  the  petitioners  or  advocators,  hut 
that  interlocutiHr  was  zevosed  by  Hit  sheriGF:  and  the 
sheriff's  interloontor  of  reversal  vras  affinned  by  ihe  in- 
terlocutor of  the  Court  oi  Sesnons  of  SeoUand.  The 
Court  was,  upon  this  latter  occarion,  divided  in  the 
proportion  of  right  to  five,  eiriit  of  the  Judges  bdng  in 
kvoar  of  afBrmuig  the  snetiff's  intnlocutoTj  and  nve 
^instit. 
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Chorae  7Wni«r  and  AtuUramt  i»  nppwt  of  the  ftp> 
peal.— Thete  «re  three  groundB  npoa  whk^  v«  robmU 
{hat  ve  are  catUled  to  suceeed  apon  this  araeal;  firet. 


Qpou  6  Geo.  4,  c.  d4,  s.  2»  whftrebj  the  bolder  of  a  deli- 
vny  note  u  decland  to  be  the  trae  owara  of  th«  good* 
mentioned  therein :  eecondly,  by  the  transaetioiu  that 
took  place,  there  was  a  eonstraeUTO  deltTcvy  of  the 
mgan  to  the  appellmto  hafim  the  bankroptt^  9t 
Bowie  &  Co.:  thirdly,  after  the  sub-aaU  by  Borne  to 
tlw  appellanta,  and  the  boufc  fide  payment  of  the  pnr^ 
ehas^oney  npen  the  futb  of  the  delivaiy  aoto, 
Vesers.  Smith  cannot  elum  any  light  of  ato^a^e  in 
tranutu  or  lien  upon  these  goods. 

First,  the  effect  of  the  2nd  seetion  of  the  6  Geo.  < 
C  94*,  is  to  make  the  bolder  of  the  deliTery  no£»  the 
•wner  of  the  pn^>erty :  its  ebjeet  was  to  enable  goods 
to  paee  by  a  note  or  delivery  order.  This  was  the  view 
of  that  statute  taken  by  the  Ute  Ur.  Snith.  (Sauth's 
Mercantile  Law,  1st  edit.,  p.  334).  Secondly,  it  is  hot- 
ftctly  clear,  in  point  of  law,  that  the  intimation  of  the 
transfer  of  a  deliToy  order  to  the  peiaon  having  the 
custody  of  the  goods  la  aufieiant  to  cbanM  tha  prooerty 
in  the  eoods.  (TotUl  V-Sattrtfr,  1st  Febrwwy,  1800, 
Fac.  Col.,  and  Mr.  Bell's  oonments  on  that  ewe,  1  Bell's 
Com.  194).  This  is  also  an  anthority  for  the  posiUon, 
that  aAer  a  sub-sale  for  valoe,  and  a  deUvery  of  the 
note,  the  first  vendor  can  have  no  right  to  stop  in 
transitu.  (Bell's  Prin.,  s.  1305;  Bvrry  v.  Mam^ta,  1 
Caaip.462;  //annai»v.^nderw»,SCamp.243;  White- 
hws  V.  Froa,  12  East,  614;  SvQntBKi  v.  .SWAem,  9 
Adol.  &  £11.  896;  Lwm  t.  I>orHen,  7  Taunt.  278). 
We  submit  that  thex«  is  no  difference,  by  reason  of  Uw 
intimation  of  the  transfer  of  the  delivery  note  being 
made  to  the  agent  of  the  first  vwadw  instead  of  to  the 
mtehouBeinen.  TheaiuanvexedepontedinttwwarsF 
house  of  Ueasra.  Little  £  Co.,  hi  tha  name  of  llr.  Als^ 
andcr.  Can  it  be  oonteaded,  that  a  notice  to  Alexanda 
ftf  the  transfer  of  the  delivery  note  is  not  of  equal  effect 
with  a  notice  to  the  warehouseman  1  Alexander  had 
a  lien  on  the  goods  for  his  costs  and  charges,  and  wa^ 
in  &ct,  the  proper  party  to  whom  to  give  the  notios  «F 
the  truisfer  of  the  delivery  order.  Vpoa  Mr.  Alexan- 
der veighing  over  the  sogars  to  Messrs.  Bowie  on  the 
Iftth  September,  and  transmitting  the  aooount  of  ware- 
house chaiKes  of  \U.  St.  \0d,  to  Messrs.  Smith,  the 
transaction  between  Messrs.  Smith  and  Mr.  Alexander 
was  at  an  end,  and  Messrs.  Smith  could  not  be  debited 
wiA  my  furUier  cAuuns  in  reject  of  the  warehons- 
faig.  Alexander  iras  ua  poion  who  would  have  been 
lioDle  for  future  warehonso  cxpensas.  As  regarded  tha 
warehouse  owner,  Alexandtr  was  the  apparent  owumt 


*  Sect.  2  is  in  these  worda : — "  And  be  it  ftirther  m acted, 
Oat  from  and  after  die  litday  of  October,  1826,  anv  person  or 
petseas  intnisted  wifli,  snd  in  posseirion  of,  anjbUl  of  lading, 
ladiB  warrant,  doek  wuraat,  war^oasekeeper'B  eertifteete, 
lAatflnger's  certiftcste,  wsrraat,  ot  oaasa  roa  >blivxrt  or 
oooss ,  sliaU  be  daaaMd  and  tikea  to  be  the  true  owner  or  omwn 
of  the  ffoodi.  wares,  aad  aMnfaaodiH  described  and  mentioned 
In  the  asid  several  doauseats  berebbcfcra  stated  naptcA-nHj, 
vs  dtber  of  than,  to  fcr  as  to  (We  validity  to  any  contract  sr 
agKemeot  hareiasftec  to  be  made  or  entczed  iato  by  neb  per- 
son 01  persona  so  intnuted  and  in  possef  lion  as  afoiesaid,  with 
any  person  or  persons,  body  or  bodiea  politic  or  eoiporste,  for 
Ae  sale  or  diaporid<HL  <HF  the  said  goods,  wares,  ana  merchsQ* 
dife,  or  any  pert  thereof,  or  for  the  deposit  or  pledge  thereof, 
or  any  part  Uiereof,  as  a  secarity  for  any  money  or  n^tiable 
imtmoient  or  instniments  adyanced  or  given  by  such  person  or 
persons,  body  or  bodiea  politic  or  corporate,  npon  tfae  faith  of 
snob  several  docnmente,  or  ritber  of  them ;  provided  sodi  per> 
SDK  or  persons,  body  or  bodies  peHdo  or  ewporate,  ihaU  not 
bars  aotke  by  saeh  doonments,  or  either  of  them,  or  otbar- 
Vrise,  that  sun  pmoa  or  pertona  so  fatrasted  as  sfawaald  is 
or  sre  not  the  aetaal  and  bimi  fide  owner  or  awners,  pvopiie- 
tor  or  piopnelors  irf  ndi  goods,  wares,  or  merehaadi«B  so 
sold,  or  deposited,  or  pledged  as  aforesaid,  any  law,  mage,  or 
eastern  to  the  cootnuy  tbneof  in  anywise  notwitbstandim." 


of  the  goods,  and  little  &  Co.  eoald  not  have 
to  transfer  at  the  order  of  Alexander,  and  emld  a 
have  trsnsfarred  at  ^e  order  of  any  other  yxm: 
so  then,  where  was  the  use  of  gtving  notice  of  the  ii 
doTsemcBt  of  tbadallvasyatder  to  little &Co.t  Hu 
can  it  be  said  that  itwonld  havebeengoodif  thcMli 
wasg^vot  to  little  &  Co^^aad  aotgoodif  nnololl 
Alexander?  Thirdly,  there  is  no  fluestinitRittliitt 
price  of  the  last  sale  has  been  p^a:  and  tba  qaofi 
^[dy  is,  whether*  after  a  bon&  fide  sab-ale,  it  iicq 
potent  for  the  first Twdw  to  daim  a  Ii«i  forwo^ 
porchaae-noDey  t  Smith  &  Co.  relied  Qpui  tbeon 
of  Bowie  &  Co.  when  they  sold  the  goods  to  (hen,  it 
must  have  contemplated  a  sale  of  thoee  goodilj  Bov 
&  Co.;  and  they  cannot  claim  any  lien, to tu  piq 
dice  of  a  third  imrty,  who  has  paid  his  pnicbMi-aHQii 
and  obtained  a  tiaxumr  of  the  deliveryorder.  ^< 
Sale,  p.  124 ;  Cross  on  Lien,  p.  382;  Hmsa  t.  If'Ai 
2B.&C.M0;  ilarif  v.JZemo^dCani^ 
v.  Am,  Gow.  £8;  PiolarHV  v.  Biat,  U  Ea^W^H 
The  Attom^-Qmeral  and  BUSmrn,  fatiaa 
qrandents  Measn.  Smith. — First  p<Hnt:  thetGiMii 
M,  does  not  apply  to  sooh  a  oaae  as  the  pr»Bt,«M 
in  feet,  the  holder  of  the  delivery  note  vai  tin  tt 
owner  of  the  good&  It  has  been  settled  by  tvota 
that  this  statute  only  upliee  to  fectois  and  i^ti  v 
have  the  posscsmon  of  the  delivery  note,  &c,  (Jioii 
V.  Utbome,  7  Man.  &  Gr.  678 ;  and  FoMtlfart  t.  Bti 
a  case  at  Liverpool  As^zes,  not  reported).  Tb»e  a 
had  not  been  decided  when  the  late  Mr.  Spaith  wrote 
book  on  Mercantile  Law*.  They  referred  abo  to  Bl« 
bum  on  Contract  of  Sale, 903.  Second  p<unt :  hu  dj 
been  a  CMistractiTsdelimy  of  these  goods!  ThfW 
rfde  have  confused  the  case,  by  not  distuigaiduBf  I 
tweeo  PH^Miy  and  pomcarioa.  ThereisnodmUtli 
the  delivery  note  traasferred  the  pK^y,bKttiHP> 
session  remained  as  before,  therefore  it  isMttqnSN 
of  stoppage  hi  transitu  at  all.  (Bloxam  T.&wn,4' 
&C.941:  WMUktadf.Andtrtm.^lAmM'^.W^ 
Unless  Alexander  vras  the  custodier  of  tbe  goodi,  ^ 
was  no  change  of  possearion,  and  theie  is  an  end 
the  case ;  for^  before  there  can  be  eonatrmlin  p« 
sion  by  tbe  vendee,  there  must  be  eomethii^  don 
the  cuatodier  to  shew  that  he  continued  to  ketp^t 
goods  as  the  agent  of  the  vendee.  (i)od!naT.  nt 
teorth,  4  Man.  &  Gr.  1080;  JVirMKi  v.  ffiwft  W « 
&  W.  119).  The  other  side  contend  tfaatAtoiD 
might  have  been  sued  for  the  warehouse  chaigci;  t 
is  not  so.  It  is  well  settled,  that  where  «  party* 
that  he  ia  aetiiv  as  the  agent  of  another  person,  nui 
him,  he  is  notiable.  (hi parte Bmthf.rtChrb, 
Mee.  &  W.  469;  Story  on  Agency,  226).  They  i 
contend  that  Alexander  would  have  baa  a  Hen  for 
charges:  that  is beg^gtho  question.  WereboiM 
the  possession  still  remained  in  Messrs.  Smitb,  aiw  t 
they  remained  liable  for  the  warehouse  charges.  ^ 
V.  Eattrqjr  is  badljr  reported,  and  Mr.  Bell,  in  ^ 
mentariea,  doubts  its  authority :  but  it  appj*" 
that  case  there  was  a  change  of  possesion  by  adjn 
of  a  key.  Harmm  r.  Andermm,  Whiuhmt  t. 
Stoanvick  v.  SotAem,  and  Lucas  v.  Dorritn, ha»«". 
plication,  unless  Alexander  be  considered  tbinft«f 
which, wesabmlt,hewasnot.  Bnt,aanmiingthat&u 
ander  vras  the  custodier,  there  was  no  such  sttomD< 
by  him  as  woold  have  changed  the  posBcssioB. 
point :  the  rule  of  kw  that,  if  nothing  has  been  * 
so  as  to  exclude  the  first  vendor  by  estoppel,  tbe  w 
vendee  is  in  no  better  position  than  the  fiwt- 
T.  Ytttea,  5  a  &  AdoL  313;  and  Jmhfta  v.  Udcr 
abisup.)  Tha  other  side  ai^,  that,  if  the  vendorsu 


•  It  vrin  be  seen  that  oone  of  flieif  lordship*  dh^j' 
their  jadgraenta  to  the  argament  on  tbe  eonstrocbM  « 
tfatvtei  bat  their  knUripsanst  have  been  agnmtae^ 
lsoU«nthatfoiBl,uUwialsuthaafpealmo»biWWoew 
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Sg^alnr&afntTCMlw  to  Mt  M  tha  mnMr^he 
IJwiiirig^toa  liM.  IMhiw  of  thfa  mt  hH 
iAmImr;  itimfcksnhMB  wul  known  bj men 
,tliitthi8  ddiffBif  Mte  had  Mt-anahled  fiowi* 
kill  id  Uw  goodi  metpeetive  cS  the  lien  of  the 
TWb  ddcrety  Mtg  «bb  not  a  nm^UU*  ia- 
,ad  n  not  trm  qrmboUoai  of  poMMUon. 
1  itaikai  in  Anni  t.  Homey  (uU  np<)  In 
.fiHpn()ibiflq>.)  tbore  wm  an  aannt  hy  the 
llilk  atUih.    W«  admit,  that  £^««r  t. 
Liq.)voald  ^tpiarto  pboe  iJieMoond  vendee 
ithin  Um  fint;  birt  that  case  was 
,  mA  camot  be  eonsideted  of  much  an- 
t*  taatHula  an  ertopyel,  as  against  the  right 
rtnUmfar  the  nnpaid  purchtae  weaey, 
k  te,  m  tbe  {laEt  of  the  vsnitor,  a  negligent 
"  •vfuoi.  allomng  an^har  to  cm- 
.  At  Wk9  a  lint  iHueh  he  can  onitradict. 

^UkkflAJn.  777).    There  nust  be  a 
tjtbf  diTon  apes  the  Teodor  not  to  allow 
itoOMtiaiie. 
1  n^r,n6Knd  to  the  easee  of  Hmfeiid  v. 
ICL&Ra.  343)  and  Zwmgerv.  AmmdOy 
itothaefiMt  of  a  delivery  ordar. 
iGikiKmujaau — The  fscto  on  which 
ibttianaiinsan  very  abort.  MesBn. 
iCt^thtR^andenti,  baring  inmorted  a  oar- 
rof  agni,  they  weie  puaed  in  a  waro- 
■oe^tf  iriuoh  the  keqian  wen  Matsn. 
MbAO^nd  tiuj  warn  eateiad  to  their 

"/aom  AlfMdar,  for  J.  & 
flcf  to  their  autodr  natil  the 

libpirtiiito  whom  Heana.  Smith  ft  Co. 
(ICmaBeaie  &  Co.)  became  imolrant, 
Im^  2Uh  Saatember.  On  the  Skh 
.  Saith  &  Co.  wrote  the  foUowiag 
likmiimi—f  I  have  joat  heard  of  Bowie 
lUs  immediate  eteps  to  stonre  oar 
i«f  logai^  ex  ^  Mary,  lately  sold 
fasitill  in  tibe  warehoow.*'   0pon  that, 
Iffhe  acted  for  UeMn.  J.  &  X.  Smith, 
•  mk  t»  be  rsnored  «to  aaoUier  wara- 
Jbm;  tkm  foals,  af  comae,  wooU  ahev  na 
F        tto  amdaaa  not  baring  partad  with 
'  i;  tt>  sngHn,  n  foet,  ramaianig  aa  -they 
Umarf  the  adU.   Before  tbe  pawMoion  was 
^wttoaailady  aUered,  npon  the  iUfaue  <tf 
kAi  wodma  ramored  the  goods  to  aorther 
tetbM  a  msstisai  ia  raised,  not  on  be- 
— «a  BiNPie  ft  Co-  to  irikom  the  goods  wwe 
^aiifcotan  behalf  of  the  present  ^pellanU, 
I  tlMao.   It  a^iean,  that  the  sale  to 
\k  Co.  took  tdaos,  aad  was  aoeompaaied 
note  to  tbsss  words "Mr.  Jaams 
'  Str^¥aa  will  please  deliver  to  the 
,  Xaass  Bawia  &  Co.  the  nader  noted 
i>Hi  ill  of  angar,  ax  St.  Mary,  foom  Oa- 
llal"   UpaM  «ftleb,  howevar,  it  daea  sot 
;«Mdaael^MeMn.Bo>wieftCe.; 
~ ,  irfUrwavda  w^gntA  ta  aril,  and 
ifresMtnpalluita.   The  appel- 
tongto  oeoer  to  obtato  pesssssiea 
tirto  traasfor^enitody  into  Aeir  own 
fliiprwibsr;  and,  csi  titat  d^,  they 
!  la  Msaiia*  Idttte  ft  Co.,  with  whom  the 
IB  hand,  bat  they  went  ta  tlie  place  of  ba- 
Ffc.  AleKflmlar,  nd  he  not  being  titere^  a 
John  AdamL  gave  them  tbe  following 
■Otaimeak,  2Bth  September,  1843. 
»lhe  offderof  Ml— m.  William  M'Ewan,  Sons, 
'idste,"  fte.  That  is  addressed  to  nobody. 
>«riar  it  appsaaed,  tfast,  invtaad  of  tha  word 
~  it  had  bean  ^tsiad  to  the  word  *'dali- 
Wbitesar  m  aha  abiset  of  that  alteration,  it 
iHttofahsMftMBy^nMpupaas;  and,ikatbaaiig 


ritiii 


to  any  goad  pnipeas,  H  aotinly  filled  to  ham  a^y 
eSeat,  baanaa  it  would  be  noaeease  to  state  that 
the  goada  wan  d^varad,  Dalivand  they  ware  nat. 
They  wase  net,  to  foot,  in  the  hands  of  Mr.  Ale>- 
asder,  the  party  -to  whom  the  appellanta  addreassd 
themsalvea,  for  they  ware  to  the  hands  of  Mawi» 
Little  ft  Co.,  the  warehooaemen.  This,  m  foot,  waa 
doing  all  Uiat  BCr.  Alexandfo-  eonld  have  done,  name- 
ly, te  give  direi^ons  to  the  warslwasBmen  to  da- 
liver  the  goods;  and  that  is  the  porport  and  effsot 
of  the  document,  which  is  ngned  by  John  AjlaxH,  in 
tbe  absenee  of  James  AlexaQder.  So  foor,  therefoia, 
my  Lords,  it  is  VMy  clear,  that,  on  ths  3Qtb  Septem- 
bn',  thsdite  opw  which  the  vradorsoanasd  theseaugasi 
to  be  removed  to  another  waiahonae,  nothing  lud  been 
done  to  drnnge  the  paasswm,  Little  ft  Co.  beug  tba 
parties  in  poasssaion,  tbs  enstadisn  of  tbe  goods,  tha 
sugar  remaining  in  their  waxahonae,  aa  it  had  done  oa 
the  day  of  the  sale.  Tbw«  cannot,  therofors,  be  any 
doubt,  nodsr  those  cireamstsMes,  of  the  title  of  tw 
vendors,  faaariog  of  the  ^uve  and  bankruptcy  or  in- 
selvenoy'of  the  vendeea^  to  revoke  the  sale  which  they 
had  made  -to  them,  the  price  nat  having  been  pud,  and 
to  deal  with  the  sagara  as  Uteir  own.  fint  then,  ttUa 
case,  which  is  so  clear  as  to  the  focts,  la  mat  by  sevenl 
poiats  made  on  beiialf  of  tbe  vwdeas.  Tht  first  ii^ 
that  though  a  delivery  note,  it  is  admitted,  doea  not 
pass  the  property  as  a  bill  of  lading  would  have  paaaad 
It,  and  althongh  it  has  no  afcet  in  altering  the  tttla  to 
the  property  by  being  handed  over,  and  1^  beiqg  to- 
darsad  by  one  party  to  another,  yet  it  is  aaid  the  par^ 
giving  the  delivery  note  is  estopped  from  disputing  it; 
and  it  ia  repnaentad  as  a  sort  of  frand  to  give  this  note 
into  tiw  hands  of  tha  vsndsa,  thereby  enabliiw  him  to 
impoaa  upon  some  third  puty.  But  that  is  putting 
the  same  cpiestiaa  in  another  form.  That  would  be 
givtog  to  it  the  whole  efiaot  of  a  bill  ef  lading.  If  tha 
party  ia  estopped  from  disputing  the  title  obtained 
under  the  dafavory  note,  it  is  givtog  to  the  datrrary  noto 
ail  the  efiaet  of  a  bill  «f  lamng.  In  foot,  there  is  ao 
sadi  frand  in  any  such  ^astioe.  Ths  aaton  of  a  deli- 
verv  note  is  well  known  to  tha  trade :  it  is  perfooUy 
weU  known  that  «  title  to  gMds  does  ntt  pass  by  a 
delivery  note;  and  it  is  parfoDtj^  well  known  that  it 
dosfpass  bf  a  bill  of  lamng.  "AMre  h^  thsaafiML  m 
ground,  as  it  appaar*  to  ase^  far  that  arpcumrat,  which 
wonld,  in  foet,  alter  the  natoN  of  a  dehvanr  note,  and 
ooavert  it  toto  a  bill  of  lading.  Than,  it  ts  said  that 
Mr.  Alexander  was  the  castodier  oi  the  gooda^  that 
he  was  tim  partr  in  aetnal  posseaaaoo,  and  that  tiw 
possession  ama  altarad  bv  that  note  of  the  25^  Ssp- 
tember.  Now,  op  to  the  2tlith  Ss^mbar,  it  is  nat 
pretended  tiiat  any  apfdioatien  was  made,  eithw  to  Kr. 
Alexander  or  to  Messrs.  Little  ft  Co.  U  is  said  that 
Mr.  Alexander  was  Um  party  in  poasesaioB,  and  that 
the  note  operated  as  a  trannar  «f  the  possession.  In 
the  ftiat  plaaa,  it  is  ^nite  olaar  to  asf  mtod,  that  Mr. 
Alexander  ww  Bot  m  voMsarion  of  tha  goods  at  all* 
He  WW  named  to  tha  baoki  of  Haam.  Littla  ft  Ob. 
onlf  as  the  vant  for  Hnt  vandai  **  Alasandoiv  for 
Smith  ft  Co.**^  Ha  was  manl|r  the  totemediate  agaat 
through  whom  tha  vendors  meant  to  asercisa  their 
rigiita  and  powers  as  the  owneas  of  theas  goads,  and  £d 
nat  stand  in  tha  plaee  of  the  wareheossmen.  Then 
another  point  was  raised  forthe  appellanta.  It  waa  said 
that  this  Date  of  the  2Sth  Saptambar  had  this  sort  of 
eAot.  Assuming  that  the  delivery  note  ita^f,  givaa 
to  the  vendee,  had  no  operation  to  passing  the  property, 
yet,  if  the  second  vendee  cookes  to  the  original  vendor, 
and  obtoios  a  new  order,  tha  vendor  then  cannot  after- 
warda  say  he  haa  not  been  paid  by  the  first  vendee,  and 
BO  defeat  tbe  titie  (tf  the  aaoond  vendee,  which  he  had, 
by  making  that  aseand  note,  to  foot,  aaMatiMwd,  by 
deaUng  witii  him  as  a  par^  antitlad  to  the  anatady  «f 
thageoda.  My  Lords,  U  appM  to  aaa  Alt  that  to 
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perfectly  answeied  by  this  obeerration,  namely;  that, 
Trith  n^>ect  to  that  note  of  the  26th  September,  sap- 
{toang  the  clerk  to  have  bad  the  same  authoritv  as  that 
irhicb  Mr.  Alexander  had— «apposlnK  Mr.  Alexander 


Umaelf  had  ligned  the  note-^flr.  Alexander  bad  no 
authority  whaterw  beyond  that  whicli  the  fint  note 
nre  him.  He  had  no  authority  t^  gire  a  bettor  title 
to  the  second  vendee  than  tiie  fint  deUvety  note  an- 
thoriaed  him  to  give  to  the  fint  vendee;  nor  was  there 
any  authority  from  the  rendors  to  deal  with  the  sugar 
in  their  custody  beyond  what  the  first  dellrery  note 
save  him ;  and  it  cannot  be  considered  as  a  dealmg  be- 
tween the  vendors  and  tlie  second  vendee,  becanse,  in 
fiwt,  there  is  no  communication  between  them.  There- 
fore, being  of  opinion  that  the  circumstances,  as  they 
stand,  withont  going  through  the  particular  points 
made  on  behalf  m  the  vendee,  clearly  leave  the  titie  in 
the  vendors,  and  being  also  clearly  of  opinion  that 
thoM  subsequent  transactions,  whicn  are  said  to  take 
this  case  oat  of  the  ordinary  nile,  and  to  rive  a  titie  to 
the  second  vendee,  have  no  operation  tixr  uat  pnrpose, 
I^hall  move  your  I^ordshipa  to  affirm  the  interioeutors 
appealed  from,  with  costs. 

Lord  Brougham. — My  Lords,  I  hare  no  donbt  what- 
ever  in  this  case.  I  think  a  great  deal  of  argument  has 
been  used  in  the  court  below  which  is  utterly  unte- 
nable, and  that  a  great  deal  of  iDgenuity  has  been 
tlurown  away  in  endeavouring  to  perplex  tne  case  with 
matters  which  do  not  really  belong  to  it;  and  that, 
when  you  come  to  look  at  the  case  on  its  own  merits, 
and  according  to  the  facts  as  tiiey  stand,  it.  is  ver^ 
rimple  and  very  dear.  The  case  has  been  treat«d  as  if 
Hr.  Alexander  were  the  agent  of  Smith  &  Co.,  the 
original  vendors^  and  haviiw  the  same  powers,  in  re- 
ftr^ce  to  these  goods,  to  alf  intents  and  purpoM^  as 
they  themselves  had.  There  is  no  such  ftot  in  the  case. 
Vo  authority  whatever  was  given  to  Mr.  Alexander, 
except  tiiat  which  is  contained  in  the  first  note  on  the 
16th  August,  anthorising  him  to  deliver  the  goods  to 
Bowie  &  Co.,  the  first  vendees.  Mr.  Alexander  was 
not  in  custody  of  the  goods,  and  he  never  possessed  any 
authority  to  sell  them  or  deal  with  them  in  any  way. 
With  respect  to  the  second  delivery  note,  and  the 
alteration  of  the  word  deliver"  to  "delivered,*'  I 
entirely  agree  with  my  noble  and  learned  friend,  that 
nothing  can  possibly  turn  upon  that  alteration,  for  it  is 
absolute  nonsense  to  read  it  as  it  is  so  altered,  because 
it  is  a  notoriona  ftet  that  the  goods  were  never  deli- 
Tered  out  of  the  custody  oi  Lntie  &  Co.,  in  whose 
warehouse  they  were.  As  to  the  effect  sought  to  be 

rvan  to  that  note,  as  if  it  operated  as  a  bill  of  lading, 
also  4gne  with  my  noble  and  learned  fnend,  that  no 
such  eomet  is  to  be  attributed  to  it.  I,  therefore,  my 
liords,  con^der  this  to  be  a  case  free  from  all  reasonable 
donbt;  and  that  it  is  only  confused  by  connecting  with 
it  circumstances  which  really  should  be  kept  apart, 
and  by  assuming  matters  to  be  in  the  case  whicit,  in 
truth,  are  not  there.  I  am  clearly  of  opinion,  with  alt 
the  respect  I  entertain  for  the  mmority  of  the  learned 
judgea^  that  the  conclusion  which  was  come  to  by  the 
Court  was  perfectiy  oorxect;  and  the  deciaon  must  be 
affirmed,  with  costs. 

Lnd  Cuivaajid — BCy  Lords,  the  uinple  qnesUon  in 
this  ease  is,  whether  Messrs.  Smith  &  Co.,  tne  original 
Tenders  of  these  goods,  retained  their  lien  upon  them  or 
not.  Several  of  the  judges  in  the  court  below  have  ex- 
patiated very  largely  upon  the  doctrine  of  stoppage  in 
iranritu.  My  Lords,  that  doctrine  has  no  more  bearing 
npon  this  case  than  the  doctrine  of  contingent  remain- 
ders.  One  of  the  learned  judges  says,  that  the  doc- 
trine of  fitoppaffe  in  transitu  has  been  recently  intro- 
duced, and  ougnt  not  to  be  extended.  My  Lords,  what 
is  the  doctrine  of  stoppage  in  transitu  ?  It  is  this :  that 
when  a  vendor  of  goMS  has  to  send  them  to  a  vendee  at 
another  place,  and  has  parted  with  his  good%  having 


placed  them  in  the  hands,  for  instasee,  of  saptui 
vessel  for  conveyance,  and  before  th^  hare  been  ddi 
ed  to  the  purchaser — npon  the  inadVenct'ofttMTa 
the^  may  be  stopped  by  the  vmdor.  That  a  1 1 
equitable  doctrine.  It  baa  been  fadndoced  for 
twenty  yeaia  into  Our  commerdal  law,  isd  1 
means  would  circumscribe  it.  But,  mj  Lorda  tha 
nothing  in  the  world  to  do  with  tlu>  csk,  i^ 
pure  question  of  whether  the  lien,  which  ■  vsAt 
ginally  had,  remains  or  has  been  lort.  SaxAj  H 
nothing  to  do  with  the  doctrine  of  stomn  in  tm 
that  the  vendor  has  a  lien  upon  them  fuuepiieei 
they  are  sold  for  ready  monev,  and,  in  het,  taad 
his  possession.   That  is  as  old  as  the  dodnnetf 

r'n  and  sale  of  personal  property.  IdUukmSi 
Co.  were  in  possession  of  thegooda  ttthetiiM 
were  sold :  it  is  not  a  case  in  which  they  «m  nl 
he  deUvered  at  a  distance  to  the  vtuSm.  Thtn 
is  in  GiaMow,  and  the  mode  of  deaUng  iritt  lb  | 
has  been  by  transferring  them,  rim^y  IfMif 
name  of  the  vendor  into  the  name  of  thenaleb  ' 
goods,  tiierefore,  bdng  in  the  poaaeanmofthtTB 
at  the  time  of  the  sale,  they  remained  is  tiwp(H 
of  the  vendor,  as  it  is  admitted,  for  some  tnotifiti 
sale.  There  was  no  delivery  to  the  vendee,  lb 
has  not  been  paid,  neither  has  the  money  \tm  k 
over,  nor  a  bill  of  exchange  given  fiir  Ute  at 
Then  how  has  the  lien  been  lost  1  li'uiaid 
the  delivery  order.  Bnt  my  noble  and  leanedt 
to  my  mind,  has  most  clearly  and  sati^etoiflr 
bliahed  that  that  could  not  be  the  cue,  f«  tha  M 
order  did  not  at  all  change  the  poeaeMon  of  thn 
But  then  it  is  said,  that  the  deUvenr  order,  m 
subsequent  sale,  and  the  payment  of  the  piieii 
goods  by  the  second  vendee,  is  to  be  tantamoiDt  toft 
very.  But,  my  Lords,  there  is  no  case  in  vfcMmi 
ever  been  done.  Weknow,that,bytheJivBmajl 
a  bill  of  hiding  is  given,  and  that  bill  of  UMwj 
for  a  valuable  consideration,  it  takes  awsy  wi^gi 
the  vendor;  but  there  has  been  no  rach 
r^ard  to  the  effect  of  a  delivery  note.  I*""^* 
that  such  is  the  ussge  of  the  meidianti  «^ 
and  it  would  be  the  strangest  dictum  to  myim9 
the  usage.  There  is  no  reason  to  "■■PPO"'^^'? 
very  order  in  this  case  has  any  effeet  rt  w,  n 
than  as  giving  authority,  upon  the  fajwm  { 
price  to  we  person  in  whose  poBBearion  uegMK 
to  deliver  them.  Aa  to  saying  that  it  i>  an  eri 
which  prevents  the  vendor  from  exeieiiUK  a  m 
is  meniy  a  circuitous  way  of  saoring  that  it  is 
mount  to  a  bill  of  lading.  But  upon  what  gnm 
it  be  so  ?  If  it  could  have  been  proved  that  M 
the  custom,  then  it  might  have  been  likened  to  a 
lading.  But  we  have  no  reason  to  believe  U) 
delivery  order  operated  otherwise  than  mawr 
authonty  to  the  warehousemen,  in  whoee  ew 
goods  were,  to  transfer  them  to  the  name  «U 
chaser  upon  the  price  being  paid.  Then  un  *l 
order,  and  the  subsequent  jpurchase  and  I*J?*"v 
purchaae*money,  clearly,  it  appears  to  ^e,  d"^ 
away  the  lien  of  the  original  vendor.  It  u 
possession  has  actoally  been  given.  No»,i 
ander  had  been  the  custodier  of  tiie  gooda,  thm 
have  been  a  fbnndation  for  that  argumenL 
ander  was  the  agent  of  Measra.  Smith  a  u 
vendors;  but  for  what  was  he  their  «g«>t' 
their  agent  to  land  and  sell  tiie  go^s^-"^ 
broker:  he  vms  not  a  warehouseketper.  J^'Jj 
were  not  in  his  possession,  and,  therefore,  waj 
tion  upon  which  this  argument  is  based  aiu^ 
My  Lords,  it  is  said  that  this  case  is  one  of  grm 
ship;  but  we  roust  take  care  that  a  hart  caa^i 
make  bad  law ;  and  I  do  not  see  that  it  w  • 
extreme  hardship.  It  appears  to  ""V^yJ 
M*£waD  &  Co.  were  guilty  of  veiy  ooMwew^ 
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"Vbm  the/  bongfat  the  goods  they  knew  thst 
'Ui  bwn  the  prepay  of  &uth  &  Co.,  and  they 
Ift  to  hm  iDquted  whether  the  poiehese-rooney 
kWm  fvl  or  not.  It  is  quite  clear  that  the  deh- 
~p«idar«iiingQannteeto  ihonx  that  the  price  had 
A,  ud  th^  oogfat  uUier  to  have  inquired  be- 
.  J  attend  into  the  barniO}  or  at  all  events  before 
f  tMudns  parted  with  uieir  own  money,  whether 
1at)adb«ai  pud  to  Messrs.  Bowie  &  Co.,  or  they 
kiraAUlvhsTe  seen  that  the  transfer  was  made 
They  remain,  however,  entirely  supine 
^fifiDtf^HflBsra.  Bowie  &  Co.  This  decision  of 
^ifjonr  Lordships  shall  adopt  the  sagges- 
leudleanied  frioida,  will  not  embarrass 
•iathefghtest  degree.  It  will  only  thrownpon 
A  iW  boTi  goods,  under  the  cireumstancee  of 
.M^wia&CoI,  the  neceanty  of  being  more  cau- 
kktUrdHUiigh  Therefore  I  Mly  concur  with 
ai  kuMd  fnmdM^lnterloeiUon  «iffkmtd. 


COURT  OF  CHANCERY. 

•|smi«.AunET.— 10, 14, 16,  and  21. 

\AKomtt — Whtn  on  Aceovmt  mU  be 
,md  mAm  lAberijf  on^  (o  tiuvharffe 


M  ymtd  Twei^-fcmr  Ytart  afUr  Uu 
,  mi^mnem  Yeart  n/ier  the  Death  of  the 
J  Artr,  (M  &U  Qrouiul  ofUxmd. 
rHii  Omt  it,  that,  if  there  are  ordy  Mietalee 
mm  tt  aitated  Aeeounty  tie  Party  cl^eeting 
I  ■flwirJ  no  wore  than  totureharye  anduUtUf; 
\i  it  a/marmt  to  the  Court  that  there  hat  been 
aei  ft^oiituMt  the  Account  will  be  opened. 
r,  wktn  so  It^Mttice  will  he  done  to  the  object- 
if  eei^buaff  the  2>eene  tt  mtrcharmng  and 
■fOedrnt  trill  WMHfMMs  wiaie  a  Decree  in 
rAm. 

fnMiff  a  Part  ^tiie  jMtmer  o/a  Defiaid- 
iwijinaf  Bearing.  4a«t  not  wafes  it  JSmdatce 

ins  SB  ^leal  from  a  decree  of  the  Master 
lUi,  Bttti^  aside  an  account,  signed  by  the 
(■■ilis^  as  the  year  182S,  on  the  ground  of 
'At  osc  ii  reported  11  Jur.9B],and  the  fol- 
ttstakeu  therefrom: — In  the  year  1802, 
i  ASbn,      was  a  wine  merchant,  and  pos- 
Frf<ioaBdujMe  personal  estate,  and  also  of  some 
of  ^am^h-English  tenure,  died  intestate, 
_  wrinag  a  widow,  Kitty  AUfrey,  and  five 
t4idim,riz.  George  Allfny,  Edward  Thomas 
Steoning  Alfiirey,  Mary  AUfrey,  and  WU- 
jr,  the  plaintiff  in  this  suit,  and  then  in  ventre 
'■  intestate  also  left  Muy  AUfrey,  bis  mo* 
^^^^and  an  only  brother,  Edward  AUfrey. 
t^tt  the  widow,  renonnoed  admiiUstiation  of 
M^nd  on  the  17th  June,  1802,  Edward  Allfrev, 
'■Mcr, jnetued  letters  of  administration  to  ne 
mi  to  hioseir,  upon  the  representation  on  oath,  and 
p^hl«,that  the  intestate  died  without  a  child 
Edward  Allfrey  entered  into  the  possession, 
itlK  mti^  of  the  borough- Englidi  property, 
■volred  on  the  plaintiff  as  the  youngest  son, 
[■fpiwirei  himself  to  be  appointed  the  plaintiff's 
I  in  the  lord's  court.   He  was  never  otherwise 
'  OBatitntcd  guardian  either  of  the  plaintiff  or 
'  mtotole's  other  chUdren;  but  he  took  upon 
'to  set  for  tbera  as  their  protector,  and  managed 
ij^i  pn^rty ;  and  as  the  children  respectively 
age,  be  came  to  a  •ettlement  of  aeeonnt  with 

 '  * 'fV^  of  thdr  shares  of  tiie  intestate's  pro- 

j|*y'  Ae  chUdfen  nepactively  came  of  age,  and 
"■■*«ttU  witb,     abor^  at  tu  Ibllowbg  penods; 


that  is  to  sav,  George  came  of  igB  in  NoTcmher,  1819^ 
and  Edwara  Allfrey  settled  wlUi  him  in  Febmaiy, 
1820}  Mary  came  of  a^  in  February,  1821,  and  Ed- 
ward Allfrey  settled  with  her  in  Aprfl,  182fi ;  ^e  sons 
Edward  Thonu^  and  John  Stenning,  who  were  twli^ 
came  of  age  ia  Jnly,  1822,  and  Edward  Allfrey  settled 
with  them  in  JTone  and  July,  1829,  respectively ;  tlio 
plaintiff  came  of  age  in  September,  1823,  and  hidward 
AUfrey  setUed  witii  him  in  May,  182S.  On  the  6th 
JuQf^  1834.  Edward  Allfrey  died,  having,  by  his  wiU, 
appomted  his  widow,  Margaret  Allfrey ;  his  son,  Ro- 
bert AUfrey,  and  bis  nephew,  the  phUntiff's  brother, 
George  Allfrey,  his  executors,  who  ul  proved  his  will. 
And  in  Angurt,  1841^  George  AUiVey  also  procnnd 
administration,  de  boms  son,  to  Us  firther,  ue  intsa- 
tate,  George  Alliirey.  The  htll  was  filed  on  the  ffih 
September,  1843,  and  the  object  of  It  was  to  imM|ch 
the  settlement  of  accounts  between  the  plaintiff  and 
Edward  AUfrey,  and  to  have  the  accounts  of  the  in- 
testate's estate  talcen,  with  certain  special  direction^ 
(prayer  of  bUl  set  out,  11  Jar.  981).  The  case  made 
by  uie  biU  for  the  qtecial  relief  asked  by  it  was,  that 
tne  settiement  with  the  plaintiff  was  come  to  under 
circumstances  which  did  not  render  it  binding  upoa 
him ;  and  tiiat  Edward  Allfrey  had  not  ^ven  the  intea- 
tate's  estate  credit  for  all  monies  received  by  him  on 
account  of  it;  and  that  he  had  emploved  considerable 
sums  in  trade,  and  made  laige  profits  oy  it.  The  set- 
tlement consisted  in  the  pwntiff  having  written  in  an 
account-hook,  kept  by  Edward  Allfrey,  relating  to  tlia 
shares  of  the  children  in  the  intestate's  propo^,  at 
the  end  of  that  part  of  the  book  which  related  to  tta 
plaintiff's  account,  the  foUowlng  memorandum 

**  Having  had  a  satisfitctory  investigation,  and  agreed 
the  addition  of  the  foregoing  account,  as  well  as  the 
administrator's  general  account  of  the  elbets  of  my 
deceased  parent,  I  do  hereby  eonfinn  the  seme,  and 
the  aboTB  Dalance  of  jesenlMii  potmdi  twelve  thilliage,  ai 
witness  my  hand  thu  7th  day  of  M^,  1825. 

**  Wi&uAH  ALimr." 

On  the  11th  Jannair,  1828,  Edward  AUfrey  paid 
the  plaintiff  the  above  balance  of  17/.  ISf .  There  was 
no  evidence  of  the  circnmstanees  nndw  which  this  me- 
morandum vras  dgned,  other  than  the  plaintiff's  own 
statement ;  and  his  acmnnt  of  the  matter,  in  substance^ 
was,  tliat  Edward  Allfrey  caUed  him  into  a  room,  on 
the  7th  May,  1825,  and  told  him  to  write  what  he 
dictated;  and,  accordini^y,  Edward  AUfrey  dictated, 
and  the  plaintiff  wrote,  the  memorandum  in  question, 
and  he  also  ugned  it  by  the  direction  of  Edward  All- 
frey. That  the  pluntiff  never  did,  in  &ot,  investigate 
the  acconnts,  and  no  vouchers  were  ever  produced  to 
him,  or  opportunity  affi>rded  by  Edward  Allfrey,  of 
testiiw  the  correctness  of  the  accounts.  The  nlalntiff 
Btatea  that  he  represented  this  to  Edward  Allfrey  at 
the  tim^  but  the  latter  lilenoed  him  by  telling  him, 
tliat  plamtiff*B  broUier  Greorge  had  looked  orer  the 
aceonnts  for  him,  and  by  expresring  a  denee  <^  imp»* 
times  about  it,  which  induced  the  plaintiff,  over  whom 
E.  Allfrey,  from  his  position,  bad  acquired  great  infla- 
ence,  to  let  the  subject  drop.  It  was  admitted  that  the 
plaintiff  liad  not  an  opportunity  of  examinii^  the  ao- 
counts  till  between  two  and  three  ;y^esrs  before  tiie  filing 
the  biU,  when  they  were  placed  in  his  hands  by  £<£ 
ward  Allfrev's  executors,  for  an  entirely  difibrent  pur- 
pose than  that  of  testing  their  accuracy.  The  latter, 
however,  on  examining  tuem,  discovered  a  great  manr 
errors  and  omissions,  many  of  which  were  admitted. 
Sums  belonging  to  the  intestate's  estate  appeared  to 
Iiave  been  received  by  Edward  Allfrev,  and  not  ae- 
connted  for  by  him  to  the  est^  These  and  other 
monies  belonging  to  the  estate,  and  afterwards  replaced, 
were,  it  was  alleged,  employed  by  Edward  Allfiey,  to- 
gethn  with  his  own  nonm^  In  fais  Imdness  aa  n 
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nsderwritnr,  md  in  meonUiuig  in  the  ftwds  and  Go- 
Ternment  loans^  by  wnich  he  had  acquired  ft  large  fbc- 
tnne.  And  the  account-books  of  Edw»rd  AQSnj,  re- 
lating to  the  estate^  bad  the  appearance  of  baviDg,  in 

rt  at  least,  been  Habeequently  made  np  with  a  view 
shew  a  proper  aeconnt  and  to  conceal  improper 
de«Jings  with  the  Ainds,  and  part,  for  iofltance,  of 
the  account  whidi  related  to  a  mm  of  9100/.,  3/. 
Mr  Cent.  Conaoiidated  Anmwtm,  which  had  bem  me- 
vaaUy  aold  o«t  in  1868,  but  waa  rmreaented  in  the 
aeconnts  not  to  have  beoi  mdd  out  till  1806;  the  di- 
vidends, beinr  credited  in  the  ueastiBfl,  appemd  to  be 
fietitioos.  UndeTthesectscnmstaoceSiitwaseontuided 
that  the  plaintiff  was  not  merely  enUUed  ta  siuchaige 
and  falsify  the  accounts,  but  to  hare  than  re-^rencd 
altoeetber. 

There  were  two  nits — one  relating  to  the  real,  and 
the  other  to  the  personal  ertate;  both  canaea  were 
heard  together,  and  oiw  decree  waa  made  in  them. 
The  Master  of  the  Rolls  made  a  decree  opening  the  ac- 
•ennta ;  and  from  that  the  defendants,  the  repieeenta- 
tirea  of  Edward  AU&ey,  now  i^pealed.  This  being 
m  appeal  from  Uie  whole  decree,  the  fdaintiff  was  cd- 
titled  to  open  tha  eaae. 

Bdkdl  and  J?«acA,  for  the  plaintiff,  contended  that 
thia  was  a  case  in  which,  according  to  the  practice  of 
the  Court,  the  acoonnt  slKiald  be  opened  generally,  and 
■ot  merely  leave  granted  to  eurcharge  and  folsifjr,  there 
heisg  false  enteies  and  omiesiona  in  the  aecounta,  and 
xu)t  merely  errors:  that  the  ease  for  opening  the 
accounts  was  made  stranger  than  ordinary  cases,  by 
the  circumttauce  of  the  accounting  party  having 

5 laced  himself  in  loco  parentla  to  the  cestui  que  trust, 
'hey  cited  the  cases  of  Vernon  v.  Vawdtyy  (2  Atk. 
119J;  Waller  v.  Symon^ty  (3  Swanst.  73);  Wedder- 
hum  T.  Wedderhum.  (2  Kee.  722);  Exeaaort  of  Earl 
iMcan  v.  (yMalley,  (2  Con.  &  Law.  180):  Oarler  t. 
Tmefyan,  (11  CI.  &  Fin.  714). 

James  Porter ^  Wood,  and  S.  Clarke,  for  the  appel- 
]ant8j  the  executors  of  Edward  Allfrer,  admitted  that 
there  were  errors  in  the  accounts,  but  that,  owing 
to  the  great  lapae  of  time  which  had  occurred  dnce 
the  aettlt-ment  of  the  accounts,  great  hardships  would  be 
done  to  the  acoonnting  par^,  if  more  was  to  be  granted 
to  the  plaintiff  than  leave  to  surcharge  and  iialsif^: 
that  the  other  children  of  the  intestate  were  satisfied 
with  the  accounts,  and  K  was  only  reasonable  fto  sup- 
pose that  their  interests  could  not  have  been  much  in- 
jured by  the  mani^eiDent  of  their  uncle.  And  they 
anbmitted,  that  ample  justice  would  be  done  to  the 
|>]eintiff  by  giving  leave  to  surcharge  and  falsify.  They 
selied  upon  the  cases  of  Gregory  v.  Oregoryy  (2  Yoa.  & 
C,  £xch.,dl3);  Gregory  y.  Gregory,  (G.Cooper,  201; 
aftrmed  on  appeal,  Jac.  681);  Miller  v.  Craig,  (6  Beav. 
698);  Chatapim  t.  Bi^,  (I  B.  &  M.  £89);  and 
Brmendl  r.  BrewneU,  (2        C.  C.  62). 

J.  H.  Law  appeared  for  some  of  the  brothen  of  the 
plaintiff,  but  took  no  part  in  the  discussion. 
£etieU,  in  reply. 

In  the  course  of  the  appeUants*  ailment,  they  pro- 
peeed  to  read  a  portion  of  their  answer,  which  had  been 
laad  ia  the  court  below  by  the  plaintiff;  the  object  for 
which  tlte  appellants  now  deaired  to  read  it  was  to 
Aew  Uiat  Edward  AUfrejy  had  paid  into  the  Lewes 
Brak  (one  of  the  aariaaof  items  dnputed)  more  money 
ta  the  aeconnt  of  tha  intestate's  estate  than  he  had 
towrn  out. 

MeU  obieeted  to  thia  being  i«ad. 

Pmier  submitted,  that  jduntiff,  by  having  read  it  in 
the  aourt  below,  had  made  it  a  part  of  the  ease  before 
the  Master  of  the  Rolls,  and  that  he  could  not  now  be 
Irntrd  to  object. 

The  LojRD  CaaifcauAR  held,  diat,  altiton^  the  plain- 
tiff bad  read  it  in  the  eowt  below,  it  was  quite  op- 
teal  with  him  vbeiher  Iw  wosld  nad  it  on  a^Nnl 


ornat;  and  tbatif  b«  did  not  xad  it,  ttvM^ 
conld  not;  and  allowed  the  objactioB. 

FA.  21. — Lord  CiUHcuJiAB^TbeoBljnMtiai 
this  causa  is,  whether  the  decree  Bbonld  l«I«at| 
account  generally,  or  a  decree  to  ioichanc  udf^ 
Now,  the  distinotion  between  tbosatwout  aoti 
very  accurately  obaerred  in  some  mm  letnt  or 
bnt,  if  you  low  to  the  eadkr  caK%  yoo  aiuW 
nUe  laid  down  in  the  cbib  of  Venm  t.  ftain 
Atk.ll»):  «If  then  an  only  mnlakiti^Ma 
in  a  stated  account,  tha  par^  oliiecting  di^  kib 
no  more  than  to  surehtfge  andfalKfy;  bvlifitii 
parent  to  the  Court  that  then  has  bcciilMlarf 
position,  the  decree  must  be  that  the  ilt/h  Ad 
opened;"  notwithstanding  in  that  can  Umsrii 
aoeonnt  of  twenty-three  years  standii^u^thtpi 
guilty  of  the  iraud  waa  dead.  I  have  aifad  ipial 
dootrme,  affirming  a  decraa  of  Lord  lan^Uenai 
of  Wedderbum  v.  Wedderimn,  (4  M.  &  CHI  M 
it  is  quite  obvious,  that  that  is,  strictly  fMBK  ^ 
doctrine  and  principle  of  the  Court;  l>ecaon,ifiai 
action,  whether  it  he  a  deed,  or  an  ag«owd,K 
account  sUted  and  settled,  which  »  onl}-  an 
meniL  he  proved  to  befrandohmt,  tkemii  Bri^ 
wtuch  anything  can  stand:  Uie  trauactionita 
void.  Then,  if  the  transaction  itself  ia  void,  tbm 
question  that  can  remain  about  an  accovnt 
settled,  or  settled,  except  so  far  as  enormBybep 
In  principle,  therefore,  no  doubt,  the  rule  thm 
down  is  the  correct  rule.  But  in  sobm  bic«  w 
cases,  and  particularly  in  the  casewhidivBBW 
to  of  Sroumell  v.  Brrwmelt,  (2  Bro.  C.C.81),ad* 
rule  seems  to  have  been  acted  upon  by  J^i^M: 
There  was  an  account  settled  betweai  two  on* 
both  of  whom  were  interested  in  certaiD  Aif»« 
their  father's  vrill,  and  the  elder  brolbtrWcBta 
groasly  misrepresented  the  interest  of  flajw"**" 
ther  when  he  procured  him  to  settle  »««««■ 
was,  thewfore,  a  caae  of  fhmd.  But  I*™, ^f^' 
sidering  the  gr«at  length  of  time  that  bad  eUpwl  i 
the  aeconnt  was  settled— considering  tbat tM»a 
be  a  groat  hardship  on  a  party  called  opon  togoOm 
an  account  and  to  prove  the  items  of  an  "^J™ 
very  great  distance  of  time,  and,  therefore, »«! 
injustice  miaht  ultimately  be  done  by 
count  entirely  opened — only  made  adecnetosw 
and  falaifv ;  and  no  doubt  that  has  "J 
more  modem  cases,  such,  for  instance,  as 
(6  Beav.  433),  where  the  foots  were  raaaoK^ 
ficient  to  justify  a  general  decree  for  an  "P*  *"! 
but  the  Master  of  the  BoUa  thoug^it  t^' J"**] 
be  done  to  the  parties  by  makhig  a  i«m  torn 
surcharge  and  felsify.  And  if  tte  Coo^ 
oircumetancee,  sees  that  justice  is  nore  unej^ 
done  bv  that  fonn  of  decree  than  by  « 
for  an  open  account,  the  Court  is  uadoubtaiiy  j» 
in  taking  that  course  which  appears,  niHiffi" 
cumstanees,  as  being  moot  Ufcely  to  efie«  J"2 
tween  the  parties.  however,  thtfe  "  '  ~ 
wb^her  the  one  party  is  Hkelj  to  sufe  "U^ 
from  one  form  of  decree  than  the  o^^^'j^^g. 
then  there  can  be  no  doubt  tbat  the  tjj;^ 
lean  towards  that  side  iHiioh  is  tbe  ^ 
and  an  injured  party,  rather  than  to  that  - 
the  (^fending  party.  It  is  hnpoaaiUetoa^trJ^ 
through  an  open  account  of  a  great  ''"S"^ 
atudow,  whieb  the  party  has  not  for  ^^^'^ 
peoted  1o  be  called  upon  to  da,  he  may 
posed  to  Tery  gnat  hanbhip,  and  may  ^^'jg^ 
possible  to  aienente  hi^f 
charges  which  may  be  made  aiaiaat  "^Ti^ 
he  must  be  subject  tOy  until  be  ""TAj  i 
ftum  them  by  evidence.  On  the  '''^^'ati 
quite  obnous  that  then  may  ^•."■.j-,  b«i 
Ahmy  in  the  par^  it^vti,  motif  ^  ^ 
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liK  to  ■Rhuga  and  fiUafy,  to  diaeover  vh*t  the 
lafiawwMt  the  emr  wu,  he  beUg  a  struger 
llyAg  to  the  tamnxtkm,  onty  knowing  the  tranaao- 
i-M  «  &Mr  wpwstwted  to  hUK  bj  the  ftttj  who 
^Jil|nl^oftbe&aod;  ud,  tfaenfeva,  it  would  be  fai 
itotwUii,  **If  jm  can  point  oat  an  error,  it 
'k  tsmeted;"  for  that  is  exacUy  the  difBcnlty 
vUtkW  labem.  He  ia  igBoraiit  of  the  transae- 

ft  bt  k  «eUed  upon  to  proTo  aid  anbttaatiato 
aisTioniMe,  therefore,  to  be  eon  that>  either 
.  ifmciMGoaat  or  the  oiher,  abaelnto Joatiee 
diBiiftcTthel^Meof  a  great  number  of  years. 
Ibifen,  the  Cevrt  will  lean  in  favour  of 
ui  mjimd  party  against  that  party  who 
laiAvrftfaafnyid.  Xow,  in  Hm  present  caae, 
^wBt  tlM  fraud.  It  ia  aa  groaa  a 
AMt  IB  ean  be  atated ;  and  wtthevt  going 
mpmt  amber,  or  mj  plvnfify  ef  m  in- 
TM,  the  oae  with  le^  to  the  atoek  b 
mUm.  Bat  int  lat  ns  aee  what  it  ia 
tbe  tor  that  is  aet  np:  why  it  is  the 
fte  Beowrandm,  in  the  handwritii^,  it 
4ifaiii^  brodker,  bat  it  Is  quite  obnooe 
;^  ■■■at ten  bMB  done  wider  the  ^ctotion  of  the 
*t  kufit  of  that  »eta«ruidara.  The 
umwandon,  whic^  atatea  that  he  had 
Bfeitigatiea  of  the  aocouot  and  of 
iMMutof  theribetaofhie  parmt; 
daaiB;  aader  tfae  parent,  bvt  the  nnele 
nidwMihatien  uerei  to  be  fargottfln 
tt*«itt-«adar  a  mast  diatinet,  direct,  tmd 
P*j*7f  beeanse  theie  oonld  be  bo 
At  testator  haring  left  a  wife  and 
*"  Miter'a  brother  goes  to  the  EeelesSaa- 
'nJman  that  1m  is  only  next  of  kin,  or 
iKt«rkia,w^tdi  entnr^  excloded  all  Am 
laapkm  nd  nieoee,  of  wvese  oKistenoe,  of 
nsA  ton  loBown,  as  he  waa  not  only  their 
boMtrvtee  for  them;  and  he,  deliberate- 
thcK  ware  no  such  peraoBS  in  exist- 
•dnairtfatioK  of  the  fotWa  estate.  A 
ui  falpaUe  pensiy  eannoi  be  etated: 
■  Ai  ceoraMnoeoteBt  «f  tbe  trensactions 
U  te  this  litigation.  Kow,  whet  the  de- 
i^attortothepUratiff'B  relief,  asking 
■«t  «f  Ui  fttber'a  estate,  ia^  that  the 
hag  after  he  beoaow  of  i^e— abent 
«f  age  signed  a  metnmw- 
lad  had  a  aatisAKtoiy  uinstigation 
^Py  Mrfof  theadmii^tration  aeoonnt  of  tlw 
VMpiRot.  Kow,  it  is  that  Tory  aoeorrat 
ttngsMsfrnad.  Well,  then,  according 
■  tbeyitMid,  what  ia  it  that  constitutes  a 
■4  wfawe  is  the  bar  to  tbe  plaintiff  to  pr^ 
'hniag  the  relief  that  he  prays?  Isthat 
il  fathataaatiabotoiyaeooantt  Conld 
-■&6ebH7  iBveatigation  of  that  aeeount, 
■■»t  had  a  latiafcetory  inveatigation  of  tbe 
^^"■Ae  adaiimetration  «f  the  effeeta  of  Ma 
^gJriUMeaafoet  aad  one  feet  is  quite  snf- 
-^^*MpnMntp«rpoaa —  It  Mipeam  on  tint  ae- 

CL**"**  not  n  Aiqmte— it  is  olther  admitted 
l^QF^Md  ae-eentcst  Is  raked  at  the  Bar  on  the 
IVMhtatfaayearinS^thia  brsther,  harfaig  so 
R^W  alaiaiitntion,  sold  out  4000/.  of  that  stock, 
tt*  mt  fcaarfsi  iijd  into  his  own  name.  Of 
*  *<itige  ia  to  be  feond  in  tlw  aecosnt  of 
!«amar  man  states  be  had  had  a  satisfactory 
it  in  tiift  year  180&  nx  years  after 
.  mtriee  are  made  in  the  aooonnt  as  if 
been  sold  then,  and  other  stock  pnr^ 
I  As  pfaudUr  knvw  uoOang,  and  knows 

I  ^JV")  ef  Inae  satilei,  eaeept  so  for  as  they 
vV^afti  aesoMi.  Aafaaahaandesimwof  aaeax^ 


tuning  what  the  real  tranaaotion  waa,  and  has  applied 
to  the  Bank  for  that  purpose.  The  Bank  retnm  Aa 
lAvioiis  answer,  **  tha^  it  bang  ths  mivato  account  of 
the  unele,  tiinr  are  not  in  the  luMt  of  infmning  otlien 
of  the  state  ctau  aeeount  without  the  leare  of  the  party 
whose  aeeount  it  is,  and  that  leaTo  they  hare  not  been 
able  to  obtain.**  We,  therefore,  have  these  foets,  tlut 
there  was  a  sals  of  910M.,  or  « tnusfer  to  himself,  which 
is  the  game  thing,  of  that  portltm  of  the  teetotor's  estate 
In  the  year  1802.  Of  that  tranaaetion  there  was  no 
entry  in  the  account ;  there  was  an  omiamon — a  wil- 
ful, enable,  and  oorropt  otnlsaoa  at  that  time ;  and 
in  the  year  1806  there  is  an  entry  inconsistent  with 
the  foots  there  stoted  certainly,  because  it  represents  tibfl 
stock  so  sold  or  transferred  in  1802  as  remuniog  In 
1808.  So  for  w«  know  it  to  be  folae^  becanss  it  is  no- 
eessarily  folae  from  the  foot  which  is  prored  aa  to  tiv 
transaethu  in  ]86S.  Whetha  any  other  stock  wai 
bough^  when  it  wu  bought,  or  what  the  transaeHoni 
were  with  vegm^  to  that  stock,  is  not  before  the  Cour^ 
and  not  before  the  Court  by  the  iaterpoaition  of  thosa 
who  BOW  represent  the  nnde*s  estate.  I  say,  then,  wa 
have,  feom  this  omiesiMi  of  what  took  place  in  180L 
from  a  folae  entry  in  1808,  a  nun^ieaentation — a  foist* 
fication — of  the  real  tmneaotion,  and,  therefore,  a  frn- 
dnient  statenKnt  of  account,  of  whioi  tbe  uncle  gets 
Mm  nephew  to  tiga  a  memonmdum  that  he  had  had  a 
satisfactory  inreetlgation,  and  of  the  administration  ao* 
ooant  of  tlie  parent's  estate.  Now,  then,  this  acconnl^ 
or  rather  thu  aMmonrndam,  so  prorod  to  be  falas^ 
so  proved  to  Iwre  hoMi  obtiinod  by  misrepresenta* 
tlon  and  band— is  of  neoeauty  set  aude,  and  it  ia 
set  aaide  on  the  well-established  Cut  of  a  fiaud  bar** 
ing  been  practised  by  this  personal  representatirt^ 
alM>  staadbig  In  the  plaea  of  a  paseat,  beoaose  he 
had  placed  himself  in  loco  parentis  with  regard  to 
this  tiunily,  hb  nephem  imd  nieces.  He  had  acted  aa 
their  uncu^and  in  many  respects  had  acted  kindly, 
but  so  for  otsqnalified  himself  in  setting  the  accoun^ 
that,  as  between  himself  and  them,  he  had  aasnmed 
the  character  of  a  person  acting  In  loco  parentis.  Wa 
hare,  therefore,  a  party  acting  in  loco  parentis  exhi- 
biting a  falsified  account,  and  getdnf  his  nephew  to 
sign  that  false  account,  representing  that  he  has  had  4 
satisfoctory  investigation  of  It.  Why,  in  the  face  of 
the  account,  he  mig^  have  had  a  aatisfoetory  invaitt- 
gati<ni  of  it,  because  the  account  itsetf  necemariljr  ^ 
not  eont^  a  statemnd^  least  of  all,  pnx>f  of  emm: 
therefore,  he  may  have  investigated  the  account,  ana 
nobody  conld  have  discovered  the  fraud  or  the  omlo- 
non  from  the  mere  investigation  of  that  account;  but 
he  had  been  deceived,  the  whole  transaction  had  been 
mystified  and  misrepresented,  and  the  youns;  man,  who 
was  entided  to  have,  as  he  states  he  nad  had,  a  satia* 
foctoiy  investigation  of  the  administration  account,  as 
weU  as  the  account  he  siloed,  did  it  necessarily  in  Ig- 
norance of  the  fraud  which  iMi  been  practised  upon 
him.  That  transaction,  liierefore,  Is,  most  propeny, 
by  the  Master  ef  the  RoHb*  decree,  aet  atdde.  Hosr, 
what  poaaible  security  em  the  Court  have,  or  ean  flw 
riaiuinr  have,  iSurt,  in  pnrsutng  this  inquiry,  and  m» 
deamnuii^  to  shew  in  wfiat  other  rei^ieets  he  nu^ 
hav«  been  in  a  similar  nuumer  defrauded,  what  nyifee* 
rials  has  he  whereby  to  bring  before  the  Master  astr 
other  case  of  fraud  t  It  may  exist — it  mar  be  coverea 
by  some  false  entry — and  if  he  oould  fiua  it  out,  and 
have  the  means  of  proving  it,  I  hare  no  doubt  it 
might  be  expunged,  under  a  decree  to  surcharge  and 
falsify.  But  is  it  not  rather  the  daty  of  those  who 
staad  upon  the  aoeomit — who  represent  the  party  wht 
made  the  account — who  stand  in  the  phce  of  the  anther 
of  the  frvnd — to  be  called  en  to  prore  the  actodi  state 
of  the  aeoonnt,  of  which  no  true  aeeount  whatever  haa 
yet  been  rendered,  than  to  throw  that  burthen  on  the 
party  oom^^nin^  and  yfho  may  with  justice  osia- 
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plain,  of  his  having  been  deceived  and  defrauded  in  the 
ostentible  settlement  that  took  place?  No  doubt,  it 
xomy  pTodnoe  bardaiUp;  it  ia  impoariUe  to  deny,  that, 
after  the  great  length  of  time,  whidi  I  say  nothiw 
upon,  because,  when  fraud  is  M  distinctly  established, 
time  becomes  perfectly  immaterial,  the  plaintiff  not 
haTing  any  means  of  diaeorerinjt  it,  and  not  having 
discovered  it  until  at  a  comparatively  recent  date ;  but 
after  a  great  len^h  of  time,  difficulties,  beyond  all 
doubt,  mav  arise  in  passing  the  account.  The  Master 
of  the  Rolls  adopted  a  plan  which  has  been  adopted  in 
a  great  many  cases,  and  which  in  a  degree  applies  a 
remedy  to  tliat  possible  evil,  aridng  from  a  loss  ot  docu- 
ments or  evidence,  arising  from  the  length  of  time.  He 
has  given  the  Master  directions,  that,  if  he  finds  a  diffi- 
culty in  talcing  the  account,  owing  to  the  length  of 
time  that  has  elapsed,  or  the  lose  of  documents,  he 
is  to  state  specially  the  difficulty  which  he  finds  on 
circumstances  that  appear  before  him  on  that  subject. 
The  Court  Uien,  aeconling  to  the  iacts  that  appear  on 
ttie  Master's  nm>rt,  may  be  in  a  ntuatiim  to  apply 
such  remedy,  and  gtn  audi  further  directions,  as  tiie 
drenmstances  of  the  case  may  appear  to  require,  which 
in  a  great  degree  guards  against  the  possibihty  of  injiis- 
tice  being  done  to  an  offending  party,  and  I  think  it 
affords  sSl  the  security  and  aU  the  remedy  which  the 
party  so  offending  is  entitled  to,  or  can  in  jostice  be 
allowed,  in  a  decree  between  lumself  and  the  pai^  so 
defrauded.  I,  therefore,  approve  of  the  Master  of:the 
BoUi^  decree  in  every  p^,  and  dlsmias  this  appeal, 
Vrith  costs.— dumiuMf  with  oaifr. 

ROLLS  COURT. 
Salmon  v.  Greek. — March  1  and  April  4. 
Construction  of  WiU. 
A  Tettator  heqneathed  his  residuary  persontU  Estate  to 
Trustees^  to  payOne  Third  of  the  Income  to  Aw  Son/or 

'  Id/Cf  another  Third  to  hit  Da^hter  R.for  Life^  and 
theremainir^  7%irdtohis  Daughter  M.  and  his  Grand- 
daughter  E.  eguaOjff  for  thoir  Litet;  and  fron  emd 
q/far  the  Deeeaao  <^mtaid  ChUdrm  and  Grandchild^ 

.  or  MOertffthmt  m  directed  the  TrwUet  to  tranter 
the  Share  or  Shares  <if  him,  Aery  or  them  so  efying^  of 
and  m  the  principal  Stochs,  unto,  hetuxen,  and  amongst 
all  and  every  the  Child  ana  Children  qf  his  said  Son 

.  and  Daughters  and  Grandchild  respeitv^  so  <^pi^, 
kai^fy  i^tenf  Share  and  Share  alike,  if  more  than 
One,  and  if  but  One  Child,  to  such  only  Child. -—Heldy 
that  each  of  the  Children  of  the  Son  living  at  ike  Tes- 
tator's Death  (oat  vested  Interests  immeaiateh  on  the 
Testator's  Deathj  and  that  the  Interests  of  such  as  died 

'  in  the  Lifetime  of  the  Tenant  for  Life  passed  to  their 

'  personal  Sepresentatives,  and  not  to  the  Child  who 
nawed  the  Tenant  for  Life, 

James  Salmon,  late  of  Hder-street,  Norton  Folgate, 
by  his  will,  dated  the  lat  December.  1^6,  after  direc^i^ 
payment  m  hia  debts,  and  bequeathing  certain  l^acies 
aind  annnitiei^  gave  and  bequeathed  unto  Robert  Qx«m, 
Edmund  Inca^  and  Thomaa  Allen,  their  executors  and 
administrators,  all  the  stock  standing  in  his  name  in  the 
Bank  of  the  Governor  and  Company  of  the  Banjc  of 
England,  and  other  public  funds,  &o.;  and,  generally  .the 
rest,  reudue,  and  remainder  ofbispenonal  estate,  wbat- 
Boever  and  wheresoever,  upon  trust,  with  all  conveni- 
ent speed,  after  his  decease,  in  the  first  place,  to  lay  oat 
and  invest  a  competent  part  thereof  to  secure  the  seve- 
ral annuities  thereinbefore  beqaeathed.  And  he  di- 
rected that  bis  trustees  should  always  keep  a  fund,  sepa- 
rate and  apart  from  the  rest  of  his  said  effects,  applica- 
ble and  chatgeable  only  to  and  with  the  payment  of  the 
■aid  several  annuities;  and  after  the  investment  oi such 
sun,  apcm  trust  tiiat  his  trusteeii  should  from  time  to 
time  recttTs  the  interest^  dividends^  and  produce  thsre- 


vr  and  apply  the  nme  unto,  bttwetn,  u 
Bu  of  his  chudren  and  gnndeiuUn,  ud  i 


0^  and  pa\ 
anuHog  sucl 

such  uures  and  prc^Kntions  as  therrinsfttTDot  nei 
tioned,  for  and  dunng  the  terms  of  the  natnidBbl 
each  of  them;  that  is  to  say,  one  third  peri  or  dan  i 
such  interest,  dividends,  and  produce-^e  vbolt  in! 
three  equal  parts  to  be  divided— unto  bis  m,  Jma 
one  other  third  part  or  shore  of  such  ^ridendt,  IntcM 
and  produce  unto  his  daughter  Rebecca;  aad  tht  i 
mainmg  third  part  or  share  thereof  onto  lib  dught 
Martha,  the  wife  of  — —  ■  Henke,  and  hispudditulif 
Elizabeth  Peyton,  then  the  wife  of  —  Vrt^ 
equal  shares  and  proportions  between  ttua:  ^fide 
and  his  will  was,  that  when  and  so  so(»i«  ujdI  tl 
persons  to  whom  he  had  thereinbefine  fpm  au^ 
should  depart  this  life,  then  he  directed  tint  Asiod 
fiinda,  and  securities  mvested  for  paymmtuf  tkii 
several  annuities  when  and  as  tlw  anmututi  in 
die,  should  become  part  of  the  reeidae  of  liiiaWrs 
effects,  and  that  his  trustees  should  sUaf  jmm 
thereof,  upon  trust  to  divide  and  sppl/  thi  bdav 
dividends,  and  produce  thereof  in  we  bur  mum 
and  with,  under,  and  subject  to  Uie  like  dedintn 
powers,  and  provisos  as  were  therdnbefon  aod  ibc 
inafter  expressed  and  declared  of  and  co&cemng  ^ 
other  part  of  his  estate  and  effects;  and,  after  »tt 
the  shares  of  his  daughters  and  grandda^hts 
their  separate  use,  he  directed,  that,  from  and  am 
decease  of  his  said  children  and  gtacdchil^vA 
of  them,  his  trasteea  shall  and  do  pay  and  tiuM 
share  or  shares  of  him,  her,  or  them  so  djuft  of  m 
the  scdd  stocks,  w  mm  so  to  be  purcbsaed  and  mi* 
by  bis  trustees  as  a&resud,  unto,  between,  and  ub« 
all  and  every  the  child  and  children  of  bia  km 
daughters  and  grandchild  respectively le  d/i** 
fiilly  begotten,  share  and  share  alike,  ^  ""jjTSI 
child  of  hia  said  son  and  daughters  and  S"''"*')! 
respectively,  and  if  but  one  child  of  each  w  »«4  J 
the  share  or  ehares  of  him,  her,  or  ''**'°.?°lT'!y 
paid  or  transferred  to  such  only  one^j'V''''  " 
executors,  administrators,  or  aangns  r«P«»™U 
his  will  was,  that,  if  either  of  his  said  chiUi^ 
Rebecca,  and  Martha,  or  bis  said  granddangWJ 
zabeth  Peyton,  then  the  wife  of  the  said  — -  « 
should  die  without  issue  beaottcD,  or,  beug  «»> 
them  should  die  under  the  age  of  tmntr-eMj 
that  then  the  shares  or  share  of  hhn,  her,  or  t» 
dying  without  such  issue,  of  and  in  ^^Jj^^J^ 
stock  so  to  be  invested  for  payment  of  the 
ties,  when  and  as  the  same  should  &U  m  "  ' 
should  go  and  be  equally  divided  between  and 
all  and  every  the  children  or  child  of  m« 
survivors  of  them,  his  said  childroi  '""J^ 
share  and  share  alike,  if  more  than  one  men  cwi 
if  but  one  such  chUd,  then  to  that  only  l^l'JJJ 
executors,  administrators,  and  asngns*  The 


the  son  and  two  daughters,  and  also  the 
ter  named  in  his  will,  him  surrivinfr  -^^m 
the  son,  died  in  August,  1841.   He  lisd 
living  St  the  testat(^s  decease^  vii.  the  plm^*  ^ 

Salmon.  li^Mnm-  Admmi.  HarV  AnD,I» 


Salmon,  Eleanor  Salmon,  and  Uary  ^'^ir\>^ 
Israel  HunUey.   Eleanor  Salmon  «tt«">^*r*i5 
but  died  in  her  fethei's  Metime 
having  been  married.    Mary  Ann  """"''niu,  j 
husband  also  died  in  her  father's  li^^^^J^d 
was  histituted  by  the  plaintiff  to  ^^^.•'^oo» 
put  on  the  testator's  will.   The  principai  q^f^^ 
whether  the  plainUff  was  enUtled, "  P*',^  to 
James  Salmon  the  son  living  at  hw 
whole  of  the  one-third  of  the  testator  s  J/, 
tate  bequeathed  to  hU  son  for  life;  W-'^^'^tld  » 
Bonol  representatives  of  Eleanor 
Ann  HunUey  were  respectively  entitled  to 
shore  of  thb  third  of  the  testatoi'i  dsiol 
JZot^MK  and  <SSI^Mtf  argued  the  fiiH  Bff  ^ 
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tai  MBiBhpl^r.  WUb,  (S  Atk.  819);  Seek  r. 

Wilfek  tad  unlkttf  contra,  dted  Jf<mJkk<m$«  t. 
iyMi,aBrowi),208);  Batyom  v.  ifcuiiuiMS  (3  Bro. 
W;  Mffti  T.  ArdM,  (2  CoU.  190);  Parikam  v. 
,{i  Htre,396);  Harriam  t.  Fortmm,  (6  Yes. 

rai-^Ad  Lassdiik,  M.  R.,  after  itating  the 
«i  Wi,  nid,  it  WM  allied  that  there  was  a 

Ct(  tti  ae-thiid  to  a  claia,  to  be  aeeertained  on 
dirih if  tkc  tenant  for  life.   On  theotber  hand,  it 
j    ■■wtadtitbit  it  wua  gift  to  the  children  livinff 
d^daArftltt  tMtator.   He  wasof  opinion  that 
■fcAiMiarf  Oe  trout  for  life  took  Interesta  wblch 
iiH&tdy  ro  the  testator's  death ;  and  that 
Akiricmiiifthe  children  who  died  in  the  lifetime 
^Mtt  tEHrt  fat  lift  paMd  to  their  legal  puaonal 


I  s 


.^KMAirCELLOR  OF  ENGLAND'S  COURT. 

Seams'  Settlement.— itfarcA  3  and  S. 

AWMSrfi/iftf  (0  ^  10  Vict,  c.  96)— Cbrif. 
I  sfiii  a  wI»qI  weeentM  bene/teial  Interettt 
'mkktV^w^nti  into  Court  under  tJu  Truateet  Relief 
'.J^Cmkaimi  ly  Oe  7hut«e§  in  proeeediiiff 
wmrii^Ui  m  pajiable  out  i^  tie  Corput,  not 
:jm^Abmi,<ftirhmd. 

rtitiboTe-tDoitioned  settlement,  certain  ftinds, 
■tRpmnted  by  16,000/.  fi«.  New  31.  per 
ifiHlABDsitiea,  were  vested  in  trustees,  of  whom 
'i  Hom  was  the  surrivor,  for  the  term 
f-t!Ot  jtBi,  if  the  ^eUtioner,  formerly  Anne 
Mw  Hn.  Napier,  shoald  bo  long  live, 
il    Mr.  Staples  for  life,  and  asbject  Uiereto 
tlo  tfjAj  the  income  of  the  a^d  sums  for  the 
■tf  ua  patitioiMr  during  her  lif^  and  sub* 
itti  Hid  loms  were  to  be  tranrfinTed  to  Hr. 
■>h(^.  The  setUement  did  not  contain  anv 
new  tmsteea.   Mr.  Staplea  died. 


[  tk  pctitioDer  his  widow.   Thomas  Staples  was 
■tniin;  executor.   Sir  Henry  Hugh  Hoare 
ibateaton  transferred  the  16,000/.  6s.  Bank 
emrt,  under  the  proTidons  of  the  act. 
^j9'i**FK«nted  her  petition,  praying  that 
^Maji « the  residue  of  the  16.000/.  6#.  Bank 
'^^iqrment  of  the  eoeta,  cWgea,  and  ex- 
liSffattfioned,  might  be  paid  to  her  for  her 
''J'imi  that  Uie  costa,  chaises,  and  expenses 
[l"l>'^«  between  aoUeitor  and  dient,  upon  and 
j*''»iifflieation  and  consequent  thereon,  and 
"l^qMasd  expenaea  of  die  executors  of  Sir 
M.flMK,  m  and  about  and  prdimlnary  to 
W  into  cDurt,  and  giving  notice  to  the  parties 
'  IB  the  fsnd,  puiBuant  to  the  order  of  Court 
jgyJ'Pt,  1848,  might  be  taxed  and  paid  out  of 
of  the  fiind  in  court. 
Wad  CWa  Sail,  for  the  petition. 

fiw&j)  Ciorie,  for  Thomas  Staples,  con- 
2*Jwt  the  costs  of  Sir  Henry  Hugh  Hoare's  exe- 
^^<%btto  be  paid  out  of  the  income  of  the  fond 
(■I  a  proDortionate  part  of  them  be  borne  by 
Ml  ptjaole  to  the  peUtioner  in  reapect  of  her 
the  aettlement.   The  act  did  not  give 
juiriictim  to  order  pagrment  out  of  the 

sjK^tkeaxecatoraof^  Henry  Hv^  Hoare. 
t^>^uciLu>R^Aa  I  have  the  whole  fond  here, 
ffiimididim  over  it.  The  parties  who  have  paid 
S^Bcrd^  emeuton,  and  I  do  not  aee  any  other 
^"trfvhich  I  can  order  coats.  If  it  had  been  the 
viiilDreniment  annni^,  there  would  have  been 
"B^httheiumity  to  look  to,  but  here  I  have  the 


very  corpua.— Ordir,  w  to  cotto,  aeewrdimg  to  tke  jmyw 
of  ijko  pmtion*  , 

Bosh  v,  Wikdet. — Marrh  14. 

Pmetieo—Ortditor—OMle. 

ITie  Answer  of  the  Executria  in  a  LMote^e  Suit  eon' 
tained  no  Accounts,  and  the  Decree  did  not  direct  an 
Account  of  Seal  £state.  A  Creditor  proeeedinp  at 
Law,  <0er  Natiu  of  the  Deerut  rtstraiuM,  onMrnm, 
wUkim  hting  ^hwed  his  Costs  ^  the  AfpUeation, 

In  January,  1849,  an  action  at  law  for  3000/.  was 
commenced  by  J.  Lomaxthe  son,  against  the  executrix 
of  J.  Lomax  the  father,  and  the  deeluation  was  delivered 
on  the  18th.  On  the  20th  January  notice  was  served 
on  the  plaintiff  at  law,  that  a  l^tee*8  suit  had  been 
instituted  agtunst  the  executrix,  and  was  pending, 
for  the  admmiatration  of  the  estate  of  J.  Lomax  the 
&ther,  and  that  a  decree  for  an  account  had  been 
that  day  pronounced;  and  the  plainUff  at  law  was 
thereby  required  to  abstain  from  proceeding,  the  de- 
fendant being  willing  to  pay  him  hia  costs  up  to  that 
time.  And  notice  was  farther  given,  that,  In  case  the 
plaintiff  at  law  proceeded,  application  would  be  made 
to  the  Court  that  ha  might  be  restrained,  and  or- 
dered to  pay  the  costs  of  the  application.  The  soli- 
^ton  cf  the  plaintiff  at  law  attended  at  the  office  of 
tfaw  aolicitora  of  the  defendant,  and  injected  the  bill, 
answer,  and  decree.  On  the  27th  February  notice 
was  sent  to  the  aolicitora  of  the  defendant,  the  exe- 
cntrix,  that  the  plaintiff  at  law  meant  to  proceed  in  bis 
action.  The  defendant,  the  executrix,  now  moved  that 
Uie  plaintiff  at  law  might  be  restrained  from  proceed- 
ing in  his  action,  and  from  commencing  any  other 
action  at  law  aminst  the  executrix,  and  that  the  plain- 
tiff at  law  mi^t  be  ordered  to  pay  the  costs  of  thb 
application.  The  affidavit  filed  in  aupport  of  the  mo- 
tion contMoed  an  account  of  the  testator'a  penonal 
estate.  All  the  partita  to  the  suit  appeared  by  the 
same  solicitor,  and  the  answer  contained  no  schedule 
or  account  of  estate. 

J,  Parker  and  Amphlett,  tat  the  motion. — Curre 
An^,  3Madd.466;  ^non.,  2  S.  &  S.  424. 

Shapter,  for  the  plaintiff  at  law,  asked  for  his  costs 
of  this  application.  The  answer  contained  no  sche- 
dules ;  ana,  till  notice  of  this  application  was  served, 
Uie  pluntiff  at  law  never  knew  H-hat  estate  he  could 
look  to.  In  all  the  cases  reported,  it  is  to  be  presumed 
that  the  answer  contained  an  account  of  the  assets. 
(Pasion  V.  Doualas,  8  Vee.  621 ;  CfUpin  v.  SoutkafMn, 
18  Yes.  460;  Jones  v.  Brain,  2  You.  &  C.  C.C.  170). 
In  Jones  v.  Jimes,  (6  Sim.  678),  the  creditor  had  his 
costs.  Here  there  has  been  nothing  said  of  the  real 
estate:  the  decree  does  not  order  an  account  of  it.  Till 
thta  application  was  made,  we  were  k^t  entirely  in  the 
dark,  and  had  a  right  to  proceed;  we  ought,  therefore^ 
to  have  our  costs.  (See  TWnsr  t.  Oomor,  16  Sim. 
630;  Dan.  Chan.  Fne.  1490  ;  2  Smith's  Chan.  Pae, 
287). 

Vicb-Chakoellou. — I  am  of  a  different  opinion;  be- 
cause, in  the  first  place,  I  never  heard  that  it  was  ne- 
cessary, in  order  to  justify  an  application  made  by  the 
estate  against  the  cnditor,  that  the  auawer  ahould  set 
forth  a  schednle.  It  is  quite  sufficient  that  an  affidar- 
rit  should  be  made  at  the  time  of  the  application;  and 
it  is  quite  reasonable  that  the  statement  of  assets  should 
be  mads  as  late  as  possible,  in  order  that  it  may  be 
more  complete.  Hare  the  qiplicati<m  la  made,  with 
a  statement  of  what  the  estates  were;  and  tiie  pUntiiF 
went  on,  tiiough  he  had  notice  of  what  had  ooourred. 

Considerable  part  of  the  teatator's  aaaets  conuated  of 
Great  Western  Rwlway  debentures,  which  were  stated 
at  the  Bar  not  to  bo  payable  for  some  time.  The  exe* 
cutrij^  tberefore,  objeoted  to  bringing  into  court  the 
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■moant  of  the  dum  made  by  the  plaiiitiff  at  law.  (See 
Dan.  Chan.  Free.  1490). 

The  following  order  was  ultimately  made : — Defend- 
ant transferring  and  bringing  into  court  10501.  Omtola 
and  400/.  cash  before  the  IQth  April,  plaintiff  at  law  to  he 
paid  his  costs  t^totke  nofioe,  btit  not  to  receive  costs  of 
this  aj^icationf  attd  to  be  rwtraiaed  from  proetedm0  in 
kis  actum. 


VICE-CHANCELLOR  KNIGHT  BRUCE*S  COURT. 

Ex  parte  Rbnshaw,  in  re  Thb  Vale  ov  Nbatb  and 
South  Walbb  B^weby  Jonn-aiocK  CraiPAinr.— 
10  and  20,       March  2. 

Sua*  11  ^  12  Viet.  e.  i&~RemoDal  of  the  Proeeediifgs— 

Notice. 

An  Order  had  been  made  on  a  Petitioa,  on  Service  on  a 
Meaner  of  the  Company,  under  the  lOtb  Sedion  of 
11  6^  12  Viei.  c.  45.  A  Petition  was  thenpresented  fy 
the  same  Petitioners,  under  the  \2Srd  SecHon,  pnyfiM 
that,  mttead  ijflie  Proceedii^  being  taien  oefuretM 
MaeteTt  the  sam  flMoAt  be  removed  to  a  District  Cotirt 
^  Baittn^.  The  Oowrt  made  the  Order,  on  Ser- 
vice of  the  Petition  on  the  tame  Parig  who  had  been 
served  with  the  former ^  althottffk  the  l^ird  Section  dots 
not  provide  for  mif  Notiee. 

The  petition  in  this  case  stated  that  the  petitionen, 
on  the  16th  January  last,  preferred  their  petitioa, 
pmying  that  the  Company  might  be  dissolTcd  and 
wound  up,  according  to  the  act;  and  that  it  migiU  be 
referred  to  one  of  tbe  Masters  erf  the  Conrt,  or  to  ooe 
of  the  commiasionen  of  the  Conrt  of  Banlmiptcy  for 
tke  Bristol  ^strict,  to  wind  up  the  affairs  of  the  same ; 
that,  on  the  20th,  an  order  was  made,  referring  it  to 
the  Master  in  rotation  to  wind  up  the  same ;  that  no 
proceedings  had  hitherto  been  taken  under  the  sud 
order ;  that  there  were  seventy -six  shareholders  of  the 
Cunpany ;  that  four  resided  in  London,  one  at  Shaftes- 
bury, one  at  Walliagford,  and  one  at  Banbury,  and  all 
fba  lem^ninff  ihareholden  rastded  within  the  district 
fit  the  Bristol  Court  of  Bankruptcy,  and  in  aome  one 
.OT  other  of  the  following  cities,  towns,  and  places,  tEz. 
&c.;  that  all  the  creditors  of  the  SMd  Company  re^ed 
also  witiiin  the  said  district  of  the  Bristol  Court  of 
Bat&mptc^;  and  that  it  would  be  greatly  fOT  the  benefit 
and  convenience  of  all  parties  intereoted,  eithra*  as  ooa- 
tributories  or  creditors  of  the  said  Connauy,  that  ihs 
same  should  be  wound  up  before  one  oi  tiie  commia- 
nonersof  the  Bristol  Court  of  Bankruptcy.  It  was 
then  prayed  that  it  might  be  referred  to  one  of  the 
comnusuoners  of  the  Court  of  Bankrt^itcy  for  tlte  Bris- 
tol distrurt,  to  wind  up  the  affiurs  of  ate  said  Compawjr, 
uder  the  proviuona  of  the  sud  act. 

Terr^  m  su^Mit  of  the  petition,  stated  that  the 
oxiginal  peUtion  was  that  of  the  aune  petidoneia  bow 
bemre  the  Ceort,  who  weve  the  assig^ises  of  certaii 
.gantlemen  who  had  csnried  on  business  under  the  firm 
Jot  the  Maesteg  Iron  Company,  and  each  of  ^om  had 
at  the  time  of  the  bankruptcy  prasessed  shares  in  tlie 
Brewery  Company ;  and  tin  *origiBal  petition  prayed, 
in  the  ahemative,  that  the  reference  for  winding  up 
the  Affinrs  ef  the  Company  should  be  to  the  Btastra- 
or  to  the  Distriot  Court  of  Bankruptcy;  but  the  order 
was  made  ibra  nferenoe  to  the  Master;  and  that  poti- 
tion  was  servad  as  directed  by  the  10th  section  of  the 
act,  where  there  is  no  oflfice  of  the  company  to  be 
fimnd,  on  any  officer^  member,  or  servant  of  Uie  com- 
pany, and  had  been  aaeonliDgly  Berred  on  a  raemhar. 
Z^nigkt  Bmee/V,  C— Haa  this  petitioB  been  sorved 
on  any  one  T]  'at*  prsaeBt  petition  had  not  been  served 
on  uiy  one,  under  tne  sapposMon  that,  as  nothing  was 
laid  in  the  ISSrA  seotion,  under  which  it  was  |)resentsd, 
as  to  the  necessity  of  servioe,  all  that  was  said  being, 
(hat,  on  a  peUtiea  beii^  preemtod,  **  in  any  mattnrd*- 


pendinff  under  this  act  in  the  Coait  ef  Chnwiy,'' 
Lord  Cnancellor  may  refer  the  matter,  or 
it,  to  any  of  the  district  oomnusMnm  ef  At^ 


Kjooht  Bruck,  v.  C. — I  will  make  tiit  oitei 
bv  this  potion,  if  notice  of  the  petiUon  be  ^ 
the  same  person  as  was  served  wito  theftMina'  \ 
and  the  oraer  may  be  drawn  up,  on  pradsdita  tsj 
R^fistrar  of  either  an  affidavit  of  semes  or  flf  1 1 
brief  on  behalf  of  that  patty. 

Feb.  20^.Bmiml  on  behalf  of  a  ahmbalfa;) 
that  the  order  nuMi  aoi  be  given  eat,sitil  ttej 
sent  i^^dieant  had  hadanqj^NHtunilysfUsE' 
agunst  dw  removal  nS  the  prooeedingi  ta  thsl 
District  Court.  1 

KmoHT  Bauon,  V.  C^Althongh,  whes  Inkj 
order,  I  required  notioe  to  be  given,  sadasiUs^ 
service  to  be  produced,  yet  I  conaider  thst  tbenteg 
in  substance,  made  ex  parte.  Let  the  order  U  Am 
and  give  notice  immeoiately,  and  let  the  pttiliaiiq 
the  paper  on  the  next  petition-day.  A 

March  2.— It  waa  thb  day  stated  that  thawMi 
been  arranged.  ^_ 


Ex  parte  Tbokxs,  w  re  Ton  Nobih  orExsuKo 

STOCK  Bakkino  ComvxsT.—ManA  16,  ^ 

Joint-atoek  Vompames  Wmdinff^  Act,  IStt-Ofe 

bmiory  Emeeistria. 
A  Shareholder  in  a  Joint-stodk  Saaiinf  Cosmmfi 
and  his  EKCentrit  proved  his  WHL  BiEmn 
insoUrent.   She  never  raoeived  our  Din^^  ■ 
Shares,  nor  did  at^  Act  required  ijiiluM^j 
tlement  of  the  Compaiu  to  mate  hersiff  Omsr  4 1 
a^ans.   On  the  Winding  up  i^  the  0»mS 
the  Stat.  11  Ss  12  Viet.  c.  45,  the  Ematdsntiim 
beaCkmtribnlorp,9t  Entenlrin^ hetlmaH^»* 
spectof  the  8hae<ee  held  Igf  him. 
This  was  a  motion  to  remove  ths  MBS  if 
Ann  Thomas  fiiom  the  list  of  eontribatonw  wj 
North  of  England  Joint-stook  Bankiag  Oos^ 
which  had  been  pkoetf  there  by  Mister  FanM 
ing  nndertheat8t.ll&12Tiat.o.4fi.  TbslM 
certificate,  after  atatang  that  Mary  Am 
the  oflicial  managers  had  attended  bsfon^M 
that  they  had  been  heard,  or  eoansd  or  »bcft«^ 
them,  and  her  affidavit  read,  and  ateiwisi^" 
by  the  sorenl  parties,  proeeeded  as  f6UoM>- I 
John  Ness,  deceaasd,  was  at  his  destk  As  M 
of  forty-eight  shares  in  the  said  BaBkingC«J 
(for  fsTty  of  which  sharss  he  Rgned  ths  aswa  ^ 
ment  of  the  aaid  Banking  Oompany,  sad  t*f 
ing  eight  of  which  shares  weae  aUoUsd  to  sad  SMI 

by  himiBTeapeotof  theother  shans),  ia<  f 
the  said  John  Rass  meived  the  dindeiUa  f»a  • 
to  time  decbued  on  all  the  a^  '^^^^lSTi^ 
said  Mary  Ann  Thomas  had  proved  his  wdl  M<*< 
passfaigeftbeabewe-neDtionedaet;  and  stony; 
ing  the  deed  of  settlement  of  the  Banking 
dated  &c,  1  have  ineloded  the  swd  Maiy^  <J 
mas*'  Ac  H«r  agents  serwd  a  notioe  of  » 
vorsethisordsrof&eMaster.  The«ffidavit(d^^ 
mas,  Tofcned  to  in  the  -coetifiaaie,  ststed, "  ^Jj] 
received  a  notice  that  the  ofioial  maosgesshadjna" 
her  name  m  the  list  of  oontribntofies,  but  *^ 
character:  that  she  is  not  bow,  and  ^'^^^^^ 
fatdder  or  member  of  the  Genmany :  that  m  u** 
cutrix  of  and  under  the  Ust  will  and  testament 
Nes^«ffte.:thatBheis  infisfmadtlntttiiaW^ 
the  said  official  maaagens  that  the  said  JoknlWi 

a  sharebetder  or  member  af  the  aatdCeiBlM^r: 
has  never,  aa  the  exeeatvfai  ef  tlw  laH  iMom^ 
any  oUior  cmdty  wfaataoever,  beeeme,  * 
beoome,  a  shmlwldsr  or  member  of  the  istd  Csmm 
Chat  she  bH  nanrxeeemd  any  dMdM  ^ 
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toymnan^  Mr  im  Am  ««■>  dne  aot 

is  eoBsexion  wHb,  or  rdatuig-  to,  the  Mid 
j;  ad  that  she  hualwayB  refused  to  hara  any- 
ti^  with  the  same:  that  she  has,  iierMlfara 
nSdtor^  io  answer  to  all  applications  made  to  her 
■  on  tthalf  >if  the  aiid  Comi>any,  deuieil  her  being 
sianli'l'i'T,  or  Iiriving  iin ytliini;'  wliatever  to  do 
i1k  nitl  Conipaiiv,ur  any  of  its  jinitits,  liabUi* 
«{  msetments :   tliat  the  per-^ona)  ostato  and 
Acbi)fv^h  tile  said  John  NeNS  wiis  pojoc— d  or 
■aMultotttbe  \\mf  of  his  death  ilid  nut  nmount  to 
9ML  wUehkis  been  fulljr  administered  and  ezbaxntad 
ift  me  ftjutBt  •(  \m  jnt  debts :  that  ahe  objects  ta 
■thaiiag  hm  wtaiuud  in  the  said  list,  by  tiw 
■igMS  i>  S  Au^(^«r  or  member  of  the 
, ;  M      it  leady  to  defond  any  pro- 
tnrorin  e<]T)itv  that  may  be  commsDeed  or 
_  .  apinftber  in  n-^^pect  of  the  eaid  CeBpaoy, 
irltinr  Ittereto."   The  Master  proposed  to  viake 
to  to  tac  SDonnt  of  the  sum  of  .'K>/.  per  ahare. 
fa  tfc*  rrtenis  maile  to  the  Stamp-oftici-,  under  the 
taaMaA  fenk  Act,  (7  ("ieo.  4,  V.  -U-].  Mary  Ann 
TboA^T  Mnie  was  entered  as  "executrix  of  John 
rs'  fihisshe  knew  nothing.    'I'lu-  ('ompaiiy*s 
fcedof  feriiMntprdYided,  that,  until  (.■ei-tain  fbrmali- 
dwaU  W  [one  throuL'Ii,  no  excciitiT,  tniatee,  or 
cotU  it  a  partner.    By  the  IKli  clause  it  is 
"Hmm  death  of  a  shareholder,  notice 
WfracMA  ercat  at  tlie  banking-houae,  enoh 
Oie  names  of  the  repreeen tstrvee,  and 
.  able."  By  the  IStli  elanse  it  is  diclared, 
the  ftrum  m  whose  name  any  shares  shall  stand 
the  iharthvildeB*  register  shall  he  the  only  person 
a  iwognwed  by  the  Company."    By  clause  27, 
!  ■ywmitorof  a  deceaned  member  shall  be- 
a^Meniber  of  the  Company,  in  rosjiect  of  the 
!  sWes,  he  shaW  leave  at  the  iKinking-honae 
the  prolate  of  (he  will  ov  letters  of  admi- 
ViitT  which  they  claim."    And,  l>y  clause 88, 
"  that  the  executor  of  any  dee.  ased  ahare- 
^  Dot  bf  a  member  of  the  C  tiipany,  in  re- 
flfwJi  dans  as  shall  be  vested  in  him  in  snch 
sod  asy  execatOT  shall  be  at  liberty  to  sell 
•e  of  tbe  sham  so  rated  in  him,  or  at  his 
ikhmnw  ■  member  of  tJie  Company,  on  com- 
proTisiouB  of  the  deed'.*'  By  sect.  29 
^IfnfT'V.iat  "  the  execntor  of  a  deceased  ahare- 
JB«wr,  »b  ^iaJi  ije  desirous  of  hemmint;  a  mem- 
w  nsfctrftJie  share?  so  vested  in  him,  in  his 
'^T  «txm[i)T,  shall  Liive  iu'lii    in  writing  at  the 
?-ipi»of  the  CMnt[iaiiv.     ,\!r-.  TIiuhirs  never 
^*pt;i  J,,,iny  ill' ihr-.".  ihinj-,.!-,  -,]:.■  stated  in 
It  was  contemied,  that,  a.-  -Iir  was  only 
jBwmsde  Hiible  ai*  an  execntrix,  and  as  her 
.        ry^^^  "■as  wholly  insolvent,  she  ought  not  to 
•e  miureed  on  the  list;  and,  moreover,  fus  she  had 
■I  Mart  to  entitle  her,  under  tbe  deed  of  settlement, 
^•■"y  pniltoB  the  riiares,       on^t  not  to 
m  oMk^tra  m  executrix,  to  the  losses  and ex- 
'■■>)  undw  the  windinif-up  of  the  Gom- 
"L? 5"*"  innsted,  that  the  Slarter  shonld  have 
■«lf,  before  he  held  the  execntrix  to  be  a 
, '.flat,  at  the  testator's  deatli,  there  were 
^  »,TT^  ''y       Company,  to  make  good  which 
»»ioiitfc«,  have  been  hable  to  contribute. 
*»^«Bd  Stmn3  supported  the  moHon. 

«ppeare.i  for  the  Affiflfal'managers. 
*o*aT  Bbke,  V.  C— ri«w*  in  the  coiiclusion  at 
^«  ttir  Master  has  aoire^  ud  consider  tliat  the 
JlJjJ'^Jg^J^ggwjwa  properly  plaaed  by 


CASES  IN  BANKRUPTCY. 

Et  poria  GmxEM,  m  n  Ibm  Taufo,  Bkadiho^  and  Ba- 
siNOsrou  RuLWAT  CoMPABY. —  Ex  parte  Cluuc^ 
fw  SAM^—Feb.  26. 

Pro^hf  Saerttmfyfor  Salmv. 

A  Secretary  of  a  RaHway  Company  tmdered  Proof  far 
Salary.  He  was  reported  by  the  Commissioner  to  he  a 
Debtor  m  Deposit*  ok  Shares.  H«  petitionad  to  have 
his  Proof  admitted^  and  the  Court  made  an  Order  ae- 
eordbufy,  leaning  the  Atrigneet  of  tlh  Gat^asw  to  «t- 
taUishtkeir  Cisriat  itgaimt  Mm,  w  a  StmiMier,  tg 
Aetim  «r  Suit, 

Tbe  petition  in  this  case  arose  out  of  a  elaim  hy  Ae 
pe^oner  Green  to  prove  against  the  CompanT  tw  llSi., 
TOT  half  a  year's  salary,  due  to  him  at  the  oato  of  the 
iiat  A  reftrence  was  directed  to  the  oommiarioner  to 
inqnira  whether  tbe  petitioner  was  a  shareholder  and 
partner,  and  Mr.  Shepherd  reported  that  deposits  were 
due  to  tbe  estate  from  him  on  TAO  shareti  allotted  to 
him  as  a  promoter,  and  on  200  other  shares  allotted  to 
him  "  special,"  at  a  later  period.  Tbe  creditors  of  the 
Company  had  been  paid  in  foil,  under  the  provisions  of 
Lord  DaJhousie*8  act,  and  Mr.  Green  now  presented  the 
present  petition,  praying  that  the  report  of  Mr.  Com- 
misrioner  She}»ierd  mi^rt  be  set  aade,  and  an  order 
made  for  payment  of  the  17A/~  and  intttreat  at  4/.  p«B 
cent.,  in  tne  sane  manner  aa  the  ether  erediton  vi  tha 
Company  had  been  paid.  Tha  aaeand  petition  waa  thai 
of  Mr.  Clarice,  praying  that  the  eominiflHoner's  leporfc 
might  be  acted  on,  by  tha  issue  «f  an  order  on  Mr. 
Green  Utr  payment  of  the  sams  therein  reported  to  ha 
due  from  him  on  tbe  riiares. 

Swasiston,  W.  T.  A  Damiel,  and  Petersdorf  om- 
tended,  that  Green,  neTsr  having  done  nmre  thui  act  a» 
secretary  to  tbe  Company,  and  never  having  accepted 
the  abarea,  was  not  bound  to  pay  anytbing  in  re^tecf  at 
them.  Tboee  shares  had  been  deau  with  by  the  aoU* 
citor  for  the  Company,  and  Green  had  had  nothing  to 
do  with  ^em.  He  'had  performed  services  and  waa 
entitled  to  payment,  and  that  with  interest  at  41*  pea 
oent.  from  the  dissolution  of  the  Company. 

.SiMwe/^andCSkaRdfeai^fte  Clarice's  patitionaadfortha 
assigneea,  insisted,  that  the  fiiat  dlotment  of  shans^  ov 
scrip  fiir  sban^  was  made  to  Green,  aa  one  of  the  >»• 
vera!  promoters  of  the  sdwme  befi«e  he  was  i^poiatad 
to  his  office  of  seeretary,  and  the  same  were  so  entered 
by  him  in  that  capacity  in  the  registry  and  books,  and 
on  the  counterfoils,  after  he  had  received  his  appoint- 
ment :  his  petition  ought,  therefore,  to  be  dismissed,  and 
the  order  made  as  prayed  on  Clarke's  petition. 

Kj»i»ht  B&uca,  V.  G. — Notwitlistanding  the  oom- 
plexion  of  Uiis  projected  scheme,  fmnd  is  not  in^>utody 
It  having  been  treated  on  both  udea  merely  as  aa  un- 
sneoessful  and  unfortunate- adventure.  The  case  being 
BO  conatraoted,  I  am  left  without  option  on  the  qnoa* 
tion  of  Mr.  Green  being  a  oreditor  and  entitled  to  ha 
paid  out  of  the  existing  muds,  subject  only  to  the  cwm 
qoestioB  ndsed  the  snm  dhined  ftom  him  in  the 
character  of  a  holder  of  shares.  Now,,  that  latter  claim  is 
too  doubtful  and  obsonre  for  the  Court  to  reoognise,  and 
it  moat  leave  the  respondents  to  establish  thsjt  claim,  if 
so  advised,  by  an  action  or  sait.  The  Court  cannot  de- 
cide that  in  their  foronr.  Meantime,  at  least  for  s 
limited  period,  it  will  be  proper  to  retain  in  hand  an 
amount  corre^nding  with  the  salary  claimed  and 
found  fairiy  due.  For  my  own  part,  I  will  add,  in 
conclnaion,  that  I  siiould  have  been  disposed  to  dismili 
the  petitions,  and  leave  the  parties  toseek  their  redtees 
elsewhere ;  but  tbe  mode  in  which  the  matter  has  baea 
tnated  renders  me  unable,  witii  prapriety,  to  take  tiiaft 
extreme  oonne* 

On  a  subsequent  tha  Conri  directed  the  adoda- 
flbm  of  Gtesn'B  proof  for  half  ayeat's  sdary,  as  aae»» 
teiy,withfartenet:at4f.peroiiitftBin  tlwdataof  tha 
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diSRoIotion  of  the  Company,  without  prejndice  to  the 
question  of  his  being  a  shareholder,  and  liable  therebv; 
costs  on  all  sides  on  the  petitions  to  be  paid  out  of  tne 
estate ;  the  petitioner  Green  undertaking  to  abide  by  any 
order  of  the  Court  for  refunding  the  costs,  if  hereafter 
he  should  be  established  to  be,  or  to  hare  been,  a  share- 
holder in  the  project.  _ 

Ex  parte  Carrdtbbbs,  H  re  HioaimoK.— JforeA  6. 
lAmfor  JBUIm  of  Ex^anpe — Bqmted  Oumership* 
Goods  eontigit^  from  South  America,  and  BUit  of 
Lading  proceeded  to  a  Firm  at  Liverpool,  and  Bilk  of 
Exchange  were  drawn  for  the  Amount  in  favour  of  an- 
other Jnrm,  and  to  he  placed  to  ike  Amount  ofthe6<Md*  to 
eont^ned.  77ie  JFHna  to  tohom  the  Ooodt  were  eoneigntd 
hecame  bankrupt^  after  the  Bills  ofLadittg  were  tent  and 
hef ore  the  Arrival  of  the  Cargo  :  and  the  BiUs  of  Ex- 
mange  were  never  accofted.  After  Two  Actions  were 
tried,  in  wkitA  the  AuSgneet  Cmo  had  taiemPomaitn 
«f  the  Goods)  obtained  VerdietSt  the  Firm,  in  whose 
Popour  the  Bills  were  drawn,  peHHomd  to  MtaUjftl  a 
iffeeifielden  on  tie  Goods;  itU  the  Pel&ien  was  ordered 
$0  stand  oeetf  »Uk  Lib»^to  tne  at  Xaw  or  in  Equ^ 
witkin  a  given  3^me,^we  Peiiiiontohedisa^sttd. 

This  was  a  petitim  presented  by  Messrs.  De  Castn^ 
Caxmthers,  and  othen^  praying  an  order  of  the  Court 
for  payment  by  the  assignees  of  Messrs.  HiggjnaoH, 
Deane,  &  Co.,  of  a  sum  of  40141^,  remsioipfj  due  on  a 
hill  of  exchange  for  7^^,  held  b^  the  petitioners,  and 
which  they  conmdered  was  specifically  chamd  em  a 
cargo  of  cotlee,  shipped  by  the  ship  Vigilant  irom.  ]^ 
Janeiro,  and  consigned  to  the  firm  of  Barton,  Wam,  & 
Hininson,  by  Meeers.  Lyon,  Schwind,  &  Co.  The 
coffee  was  purchased  in  September,  1847,  by  Uie  bank- 
rupt^ order,  and  was  sent  by  the  ship  Vlguant,  whidi 
belonged  to  Hi^nson  himself-  There  were  various 
dealings  between  Hignnson,  Deane,  &  Co.,  of  Lira- 
pool,  and  two  firms  atBdda and  lUo  Jandro* of  whldi 
one  of  tiie  partn^Wentworth,alBO  carried  tmlnuiiMss 
at  LiTsrpooL  It  was  in  the  oonne  of  these  dealings 
that  the  1)01  in  question,  and  another  for  2000^,  weie 
drawn  on  the  bankrupts  in  &Tour  of  Carruthers  &  Co., 
to  be  placed  to  the  account  of  this  coffee.  The  bills 
were  worded  thus: — **At  sixty  daya^  si^t,  pay  this 
first  of  exchange,  to  the  order  ot  Messrs.  Carmthen  & 
Co.,  the  sum  of  7^/.  sterling,  rslue  of  same,  which 
place  to  account  against  coffee^per  Vigilant,  as  advised 
by  Lyon,  Schwind,  &  Co."  The  bilJb  of  lading  were 
duly  forwarded  to  the  bankrupts,  and  were  delivered 
to  them  before  the  date  of  the  &at;  but  the  bills  of  ex- 
change did  not  arrive  until  afterwards,  and  were  never 
accepted.  On  the  arrival  of  The  Vinlant  the  assignees 
of  the  banknipta  took  possesdon  w  the  caigo,  on  the 
ground  that  the  coffee  was  in  the  reputed  owneiship  of 
the  bankmpts.  Two  actions  at  law  had  been  tried.  In 
which  file  asdgnees  had  supported  thdr  case,  and  ob- 
t^ned  verdicts. 

Baton  and  J.  V,  Prior,  in  support  of  the  petition, 
contended,  that  the  reference  to  the  caigo  in  the  bills 
of  exchange  gave  a  ^ecific  lien  for  their  amount  on  the 
coffee ;  and  such  reference  was  evidence  of  a  contract 
for  that  lien.  They  also  relied  upon  mercantile  cus- 
tom and  the  practice  in  reference  to  bills  of  exdianee. 
They  cited  Ex  parte  Waring  (2  Rose,  182)  and  Ex 
parte  Gladstone,  (3  M.,  D.,  &  De  G.  109). 

SwanOon,  Rotmdell  Palmer,  Crompton,  and  Eddit,  for 
the  asugnees,  aigued,  that  the  reference  in  the  him  of 
cxehange  to  Uie  cargo  gave  no  such  ^edfie  lien  as  that 
conten&d  for,  but  that  the  purpose  intended  to  be  an- 
swered by  such  reference  was  merely  to  negative  the 
supposition  that  the  bills  were  drawn  for  accommoda- 
tion ;  and  that  the  complete  delivery  of  the  goods  In 


South  America  to  the  capt^  of  The  Vigilant  (Hiegih- 
soi^t  own  vessel)  oonstitated  oitirely  "order  and  dla- 


position,"  or  reputed  ownoship  of  the  bmbnfa 
The  two  actions  that  had  already  been  tried, is bota^ 
which  verdicts  had  been  given  in  &voar  <tf  ^  u- 
fflgnees,  rest  on  the  ground  of  complete  deliTaj,nd 
ous^t  to  be  held  to  have  settled  the  pmnt 

jRuMstf  and  Greene  appeared  for  Bir.  Ljob, 

Bacon  replied. 

EjaoBT  Bbocb,  V.  C. — The  petitimen  luy  aot )» 
and  probably  are  not,  bound  1^  the  judsmeiit  olitiiM 
by  the  as^pMes  in  the  action  twice  tried  Mm  Kieeii 
juries  at  Idveipool:  bat  this  Court  is  oiiaUewklijrt 
disr^ard  them.  Settu^  them,  however,  mimntiiirij] 
aside,  I  am  of  opinion  that  the  case  of  ccotnut,  iodBj 
pendently  of  the  form  and  language  of  the  liilh,  ii  U 
doubtful  to  be  treated  as  proved — too  dooUfnl  ti»  ju 
tify  the  interference  of  the  Court.  As  to  tbe  fom  a 
tiie  bills,  it  appears  that  they  never  have  been  Kctftid 
still,  the  former  may  serve  to  shew  the  object  nd  tin 
of  the  parties  in  placing  the  goods  on  Ixaid  Ik  ^ 
lent.  Looking  at  all  the  circumstance^  1  mal|ii6ft 
pate  in  the  opinion  entertained  at  law,  that  aiil^ 
ment  and  delivery  of  the  coffiee  to  the  cspi^v  I 
complete  a  delivery  of  the  cargo  to  Btiton,  Ida,! 
Higginson,  aa  if  it  had  been  placed  In  their  on  M 
I  cannot  hold  that  any  contract  of  Ikn  can  be  tikm 
have  existed,  nor  that.  If  any  neh  eontisct  eodi 
shewn,  the  ooAe  can  be  eonndered  to  beotbowDttk 
in  the  reputed  ownership  of  the  bankmpts.  I  wiflp 
leave  for  the  petition  to  stand  over,  with  libo^  f«i 
petitioners  to  bring  an  action  or  iiatitnteawit;  w 
neither  acti<m  nor  suit  be  commenced  vUliittrfxM^ 
the  petition  will  stand  dismissed. 


COURT  OF  QUEEITS  BENCH.-Hiuw  ten 
Dob  d,  Dabuhotom  v.  Ulph.— ^  ^■ 


Defendant  had  occnpied  Premises  under  m  itrmei 
for  Three  Years,  emiring  at  MickadmM,  IMS,  i 
»A«eA  it  was  agreed  that  D.  shonld  gremtelM* 
him  at  the  Expiraiion  of  that  TisM,  tvl>j«i  to  tit 
Mutt*  in  Ms  Ground  Lease,  indudHtg  a  Coiettaki 
sure  the  Premises  at  all  Timet  after  tie  2>Afl 
ZeofS,  and  to  keep  them  insured,  to  tie  jSb(i#ti* 
the  Lessor  and  the  Chound  Landlord,  mik  a  rMir 
re-entry  for  Breach  of  Covenant.  At  tie 
of  the  Agreement  Disputes  arose  between  lAePti^ 
and  De^ndant  filed  a  Bill  in  Ckanmy  fora^ 
Performance.  On  the  12th  Januaa,  1W7^»; 
tuaRce  of  a  Decree,  D.graiaed  a  Least  aeeortbti 
the  Agreement,  antedated  September  29. 18^-  ' 
fendant  did  not  ^eetan  Inturaneemiilti»i«* 
bruary.  In  ^eeSment  to  recover  tie  Premua,'^ 
Ground  ofFor^ture—Seld,  that  Difi^J^*. 
insured  within  a  reasonable  Time  fivm  tit 
of  the  Lease.  . 

Semble,     Wightman,  J.,  Defendant  wot  5«»»*3 
had  the  Premises  intnred  at  the  Time  (fmeei^ 

of  the  Lease.  ' 

Ejectment,  to  recover  premises  in  the  ^'"^^  \^ 
dlesex,  on  the  ground  of  forfeiture,  uicurred 
of  covenant  to  repair  and  a  breach  of  ww^V!?;- 
sure.  On  the  trial,  before  Wightman,  J.,  ■^""S 
at  Westminster  after  Trinity  Term,  1848,  it  ^ 
that  the  defendant  had  occupied  the  P«'°J*"  "JJ 


uio  uBiHuuHUb  Buumu  usvtsB  ueaav  granted  .-  -  ^ 

expiration  of  that  time,  for  seven,  fourteen,  or 
one  years,  subject  to  and  under  the  «>t"°"°^i 
tained  in  the  ground  lease,  inclading  a  cdtmJ' 
rei  nir,  and  also  a  covenant,  at  the  expense  of 
at  aU  times  after  the  date  of  Uie  lease,  ai^  dv^^ 
continuance  of  the  lease,  to  insure  the  pnnii*^^  nwu 
and  keep  the  same  80  insured,  to  the  BatuMuB  " ' 
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3mai  tlu  Coaimiirioiwn  of  Woods  and  Foretts; 
'^iptwntf  Tt^irj  in  ease  of  a  biMch  of  any  of 
^niWBti.  At  HichaelnMs,  184fi,  a  dispute  aroB« 
tfkihsAonld  z«pair.  The  defendant  filed  a  bill 
%Qmajto  eoomel  a  qweifie  peilSpnnanee  of  the 
jgRMt;  and  a  zinnBce  ww  diiected  to  the  Master; 
MldtiiM;  a  deens  wn  made  In  Jannair,  1847. 
~  itt  tk  IsMor  of  the  plaintiff  vai  oTdered  to 
'tiaaiecorduig  to  the  agRenient,to  be  dated 
ftiMi  September,  1845.  The  lease,  having 
atM  by  the  Master,  was  executed  on  the 
Insny,  1847.  The  premises  had  not  been  re- 
'  It  the  bte  of  the  lease,  and  remuned  out  of 
mm  the  lit  Hay  following ;  and  the  defendant 
Vt  Act  an  menranoe  nntilthe  18th  February 
rfMifti  dale  of  the  execution  of  the  lease.  The 
jalp  iriud  the  jary  two  questions:  first,  whe- 
iUmiai  had  losared  the  premises  within  a 
"  tine  rfta  the  execntion  of  the  lease ;  se- 
friediBthe  ursmiiN  were  out  of  r^ur  on  the 
,«iifio,wlHthertbe  defradant  rep^red  the 
vitts  a  nisi»id»le  tims  firom  the  ucaentioB 
L  Ae  joiy  found  that  the  deftudant  had 
^An  ■  nsacoiable  time;  that  the  premises 
Sitdsfiff  OB  the  1st  May,  but  that  the  de- 
U  Mired  vrithin  a  reasonable  tine.  The 
iMpftmipoo  directed  a  Tordiet  to  be  entered 
ttte,  neerring  IcftTO  to  move  to  enter  a 
IrAtkRrof  thepUintiff.  In  the  fbUowing 
■-fcin,(Kov.4), 

■snd  leeordiDglr^Fint,  the  lease  most 
tehm effwt  Irom  the  2flth  September,  184fi, 
wn&t^tbe  breach  of  covenant  is  to  be  calcn- 
faatbtdiy.  fj^vAftwui,  J.— The  legal  effect 
deed  anut  be  alteied  by  its  belDg  settled  by  the 
]  Iheagh  Uie  deed  b&ds  the  parties  frnn  the 
Aomtiai,  the  Centt  will  take  into  conai- 
^drnunstsnees  under  which  it  was  made ; 
Oe  purpose  for  which  the  Court  of  Chan- 
t  lew  in  any  esse  to  be  antedated.  (Mtm- 
6  My.  &  C.  167:  S.  C,  after  a  reforence 
4Jiir.  e21).  [  Wigktmany  J.— The  mult 
•"■iiliiilwu  vonld  not  alter  the  legal  effect  of 
^  J^The  Court  of  Chancwry  would, 
-l;^and  make  the  party  liable  for  breaches 
(■nmitted  before  the  execntion  of  the 
J'^t  ^  covoiant  to  insure  was  not  per' 
-■^  "■■maacmable  time. 
S^^imted  a  rule  nisi  on  this  point,  and  di- 
wwcM  should  not  be  pnt  down  in  the  New 

'iQ>C.,  Ans,  and  Haimam  now  shewed  cause. 


ia,  whether  the  lesse  is  forfeited  by  a 
If  Of  of  Uw  covenrats  etrntained  in  it.  It  was 


,M  Bonng  for  the  rule,  that  the  lease  took 
.:^ST*tMoii^nal  date  thereof;  and  Mxmde^  y.  Jol- 
^2xjC.167;  4  Jur.  621)  was  quoted.   But,  in 
the  ease  is  inapplicable :  for  the  words,  as 
SS*^       in  that  case,  apply  to  the  time  at 
wer,  then  under  revision,  of  the  Vice-Chau- 
^S^'"'^  and  not  to  the  time  when  the  lease  was 
^P?Mde;  and,  in  the  second  place,  whatever  may 

^^^MoBlyfonn  the  date  of  its  execution.  (CUw- 
^iBtf.  1;  SiMle  T.  Mart,  4  B.  &  C.  272; 
'•ArtM,  IS  Jnr.  97).  Assuming,  then,  that 

t»ok  elfoct  on  the  12th  January,  1847.  the 
b«e  ia,  whether  there  has  or  has  not  beoi, 
iua^  a  breach  of  the  covenant  to  insnre. 
of  that  covenant  are,  that  the  lessee  should, 
22*''^    ^  ^«  ^  of  the  lease. 

*  Jy^**'*  eontinnance  thereof,  insure  the  demised 
the  same  insured,  to  the  eatis&ction 
and  of  the  Coouaiaaaouera  of  Woods  and 
H«w,tbs  argument  on  the  otbwddei%th»ty 


under  thess  words,  the  leasee  was  bound  to  have  the 
premises  insured,  to  the  satis&ction  of  the  lessor  and 
of  the  Commisrioners,  at  and  from  the  moment  of  the 
execuUon  of  the  lease.  But  is  that  pontion  tenable? 
Must  not  the  lessee  have  Ume  to  inqnixe  the  valne  oft  g* 
premises  he  is  to  insurel  Must  he  not  have  time  to 
oonsolt  and  a^sfy  the  lessor  and  the  Commisrioners  t 
Is  the  Isasee  bound  to  insure  before  the  lease  is  exe- 
cuted t  But  if  not,  since  he  cannot  insnre  at  the 
moment  of  execution,  the  lease  is  broken  at  the  samo 
instant  at  which  it  ought  to  take  effect  1  The  words 
"  at  all  timea"  must  be  construed  as  if  they  were  wiittoi 
"  within  a  reasonable  time.**  If  the  words  "  immetU* 
ately  after**  had  been  used,  a  reaaonable  Ume  would 
have  been  allowed.  ( TTkmpiom  v.  Oibton,  8  Mee.  &  W. 
281 ).  The  word  forthwith  '*  has  been  construed  so  at 
to  allow  s  reasonable  time.  (Doe  d.  Pitman  v.jSuMoik 
9  C.  &  P.  706}.  The  word  after**  in  this  covenant 
shews  similarly  an  Intention  that  the  lessee  should 
liave  a  reasonable  time.  These  ooTanants  are  alwaya  to 
have  ft  reasonable  constmetion.  (Per  Cderidgis  J„ 
iWa//T.JMorM,lS  Jnr.lM^  101;  Dot  d.  J^bvsr 
v.Peet,  lB.&AdoL428).  The  only  folrconstmetioa 
11  that  the  insnrance  was  to  be  made  within  a  reasona- 
ble time.  Whether  it  was  or  waa  not  so  made  was  a 
quaaUon  for  ths  jury,  and  rightly  left  to  them  by  Uie 
learned  judge.  The  jutv  found  that  the  insurance  wai 
made  within  a  reasonable  time ;  and,  therefor^  thwe 
has  been  no  forfeiture  of  the  lease. 

Crowder,  (with  him  wss  fyddeJttr),  omtra. — Cove- 
nants are  not  to  be  construed  with  the  same  latitude  as 
statutes  or  rules  of  court.  Giving  this  covenant  a  libe- 
ral cottstmcUon,  it  cannot  be  contended  that  five  weeks 
and  two  days  was  not  more  than  a  reasonable  time  for 
effecting  an  insurance ;  and  there  was  no  proof  of  any 
attempt  by  the  defendant  to  insure  the  premises  before 
the  18th  February.  [PaMsfon,  J.— If  it  was  necessary 
that  the  sum  should  u  approved  by  the  landlord  and 
by  the  Commissioners  of  Woods  and  Ffoests,  tiie  de- 
fendant must  have  made  some  eommiinication  to  thn:^ 
and,  tiierefore,  taken  some  step  towards  the  fhlfilmniB 
of  his  covenant  before  that  dny.  Coioridgt,  J.— If  rea- 
sonable time  was,  in  this  case,  a  question  for  Uie  Jury, 
the  plaintiff  contends  that  there  was  no  evidanoe  to  m 
left  to  the  Jury .3   [He  was  thsn  stopped.3 

Lord  DsNifAN,  C.  J.— This  is  a  caas  whidi  we  cannot 
decide  In  favour  of  the  plaintiff  with  much  satlsfoetioi. 
The  parties  have  been  two  years  in  Chancery,  npda 
the  question  whether  the  defendant  was  entitied  to  a 
specific  performance  of  the  agreement  for  a  lease,  A 
decree  having  been  made  in  favour  of  the  defendant, 
and  a  lease  naving  heea  mnted  by  the  plaintiff  in 

fiursuance  of  it,  the  plaintiff  now  says  that  the  lease  ia 
brfeited,  because  the  defendant  has  not  kept  the  pre- 
mises at  all  times  insured.  There  may  be  doubts  upon 
the  question  as  to  reasonable  time,  with  reforence  to 
the  eurenmstances  of  tiiis  ease.  Perh  apa  the  defendant 
ought  to  have  been  ready  with  the  materials  for  ena- 
bling him  to  poform  hie  covenant  at  once,  at  the  time 
of  granting  toe  leass ;  bnt  I  am  deariy  of  opinion  that 
there  ms  no  evidenoe  upon  which  the  judse  would  be 
justified  in  direettiw  the  Jury  to  find  that  ue  covenant 
waa  performed  within  a  reaaonable  time. 

Parmoii,  J.— It  is  olear  that  the  defondant  was  not 
bound  to  insure  before  the  leass  was  granted:  whUe 
the  matter  was  pending  in  Chancery  tliere  was  nothing 
to  oblige  him  to  do  so.  Therefore,  if  the  insurance  hu 
been  emcted  within  a  very  short  time  after  the  execu- 
tion of  the  lease,  I  think  that  there  would  have  been  a 
eomplianee  with  the  covenant.  But  when  there  has 
been  so  great  a  lapse  of  time,  as  in  the  present  case,  the 
onus  lies  upon  the  defendant  to  aooonnt  for  it;  and,  in 
defoult  of  his  so  doing,  I  am  of  opinion  that,  under  the 
droomstanoes  of  this  cas^  there  was  no  evideooe  for 
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tike  wy  ^at  Hba  pmuin  wm  luMmd  wWda  %  n»- 
MUM*  tinw. 

CotiBRiDOK,  J. — I  dv  not  nft  that  w  «r*  mWrw—td 
with  my  qoMtioD  b»  te  a  mw  txitl.  The  question  tB^ 
rim^y,  wueh  of  tiw  two  vteitim  is  tahm  the  rerdiet 
eotsred  for  him,  «s  the  matter  bow  ■tatadB.  The  jado^ 
M  tiM  tri^^  asked  the  jny  two  qneBtiens  q>eevl&tiT«¥]r, 
vbich  they  amwemd ;  and  the  rerdiet  was  entered  nr 
iiw  defendant,  as  it  b  contended  on  hehalf  of  the  planv 
tU^  without  any  evMenoe.  I  am  of  opinion  that  Ae 
OOTOiant,  having  been  entered  into  on  the  12th  Ja> 
maty,  to  do  a  ratare  act,  riz.  to  inenre  the  prenisea, 
whan  the  coTenantmr  has  enitted  to  man  re  until  the 
IBA  February,  he  a,  primA  &rie,  called  npon  for  an 
OTplanation  of  the  omiaenoa;  and,  no  expUmdon  being 
siven,  it  cannot  be  oentmdBd  Uiat  hi*  corenant  haa 
Man  kept. 

WwBTiUN,  J. — At  the  trial,  my  intention  was  to 
leave  the  point  for  the  conndemtion  of  the  Covrt ;  and 
It  was  imniatnrlal  whether  the  vwdiot  waa  ontered  for 
tbepbuntiff  or  for  the  defondant.  I  did  not  r^  the 
vaimet  to  Iba  jury,  hmt  adced  them  two  qneatioiUL  In 
•OM  their  fining  apon  either  might  be  eoneidered  as 
xagnlating  the  rndict.  The  matter  may  now  l>e  treatod 
aa  if  I  had,  notwithstanding  the  finding  of  the  jury, 
directed  a  verdiut  for  the  plaoitiff,  and  a  motion  hod 
been  made  on  the  other  side  in  parsaance  of  leave  r»- 
•arred,  and  cause  was  now  shewn  aninst  it;  amd  the 

fneation  was,  whether  ttw  plaintiff  was  mttCled  to 
eep  the  verdict  entered  ibr  him.  The  main  aigwooit 
tor  the  defendant  has  been,  that  a  party  entering  into 
Sadu  a  covenant  as  tiiis  must  have  a  reasonable  tiiaae 
for  performing  it.  But  the  rei^  question  ia^  whaUiar 
the  defendant  waa  entitled  to  any  time  after  the  aze- 
mtioii  of  the  Inse,  under  all  the  aamewhat  pecuHar 
Careumstances  of  this  case.  The  defendant  held  ondar 
an  agreement  to  execute  the  lease;  he  knew  precisely 
what  were  the  terms  under  which  be  was  to  Mid,  and 
that  be  was  to  covenant  to  insure  the  premises,  and 
keep  them  insured  at  all  times  thereafter ;  he  might, 
uenoody  to  execution  of  the  lease,  have  aacer- 
iained  the  value  of  the  premises^  and  applied  to  the 
lessor  or  the  Commissioners  of  Woods  ana  Forests  for 
their  approvaJ ;  and,  therefore,  he  mighl^  without  dif- 
ficulty, nave  had  t^  pnaniBes  actualW  insured  at  the 
time  of  the  execution  of  the  lease.  If  the  defendant 
Was  entitled  to  any  time  at  all  after  the  execution  of 
tile  lease,  there  is  no  ground  for  contending  that  Hu 
time  which  elapsed  was  reaaonable. — Rub  aba^vte. 

SITTINGS  IN  BANC  AFTER  HILARY  TERM. 
HOLFOHD  «.  BuiST. — Ftb.  I. 

Ti^mwutfar  brtahing  and  etUarmg  a  Fithery,  to  wft,  thA 
aw  and  axhuive  Fishery  of  Piaittti^,  in  a  eeftotn 
Part  of  the  Rher  {7*.,  thm  fiommg  and  being  over  the 
Soit  of  me  F.,  and  thenftsnim  Jvr  Fi^  m  tAe  aaH 
Fi^^  of  PlatiOif,  and  the  FiA  of  the  eaid  Fhheiy 
efPUmtiff  there  famd,  and  betnf  m  the  eaid  Fit^en, 
marinfi  amd  dittmrhhiff: — Heldt  m  Errors  after  Ve- 
diet  for  PUtintiiff, 

Firel,  that  T^espaei  See  for  breaJdng-and  etOerimg  (Ae 
eeeerat  Fishery  of  A.  onthe  Soil  ofS.^  and  diaturiing 
Hie  Fish. 

Seemdly,  that  lie  Word*  '*  eeie  md  exeiume  FieAerf' 

were  efmimieiU  to  "  eeeerml  Fiekery." 

tha  declaration  stntad,  that  the  defendant  bad  bean 
■nranoaed  to  answer  tiia  plaintiff  in  an  action  of  tna- 
jam;  and  it  contained  four  counts.  The  first  oouat 
waa  for  breaking  and  entering,  with  force  and  arms, 
&c^a  several  fishery  of  the  plmntiff,  in  rtiver  Usk, 
ib  Bneknoekabire.  The  saoond  oetnit  changed,  that 
tfia  defendant,  to  wU,  on  Ac,  with  fovce  and  ams,  Atn., 
hmka  and  entered  a  colam  other  fieheir,  to  wit,  the 
Kla  nd  axdneivv  fiahcry  of  tiw  ^aoitiff,  to-  wi^  in 


the  sedd  river  Uefe,  in  a  certain  othw  ymiti  Ihtm 
river  thw  flowing  and  being  over  As  sod  of  tatfi^ 
Frracia^  and  adjaosnt  to  &s.,  dtnatom  the  mUmstj 
and  then  fished  for  fish  in  th«  nid  IwT  ma/Mm 
fishery  of  tht  plaintiff,  aad  tba  fiA,  to  wit,  fi«t  Bbra 
Ac.,  of  the  said  hst-aentioMd  fiAsiy  of  the  sUritf 
there  found,  and  being  of  great  value,  to  wit,  ic^tlw 
being  in  the  said  lart-mentioned  firiiery,  tli«a  Aaai 
and  diaturbed.  The  declaration  eeBelnM,'^md  sdn 
wrongs  to  the  plaintiff  then  did,  agunrt  U»  pem  i 
onr  lady  tha  Q^aen,  and  to  th«  plautliff's  4nap" 
There  were  several  pitas  lea£ng  to  ianMafic^  a 
the  tri^  of  whidi  a  venHct  waa  given  fa  jbn 
tiff.  The  Court  of  Qneen's  Bemh  having  nmbd  A 
judgment,  (see  8  B.  Rep.  1000,  and  10  ior.  BS; 
the  plaintiff  tiiovnpon  lM<ong4>t  a  writ  of  mm,  vUo 
was  anued  in  Michaehnas  Vaention,  NownbcM 
before  Tarke,  B.,  Cottanan,  J.,  Manle,  J.,  lU^l 
Cresswdl,  J.,  Flatt,  B.,  sod  Wilttaois,  3^  Ij  I 
Willee,  for  the  plaintiff  ia  evfor,  (the  plaiiiiMri 
—Fint,  &«  pbraae,  »s  aoto  tmi  axebmnUmjf 

a  right  known  to>1^  hwr.  whidi  cm 
sasaed,  and  of  whioh  tbo  law  will  take  notn.  n 
right  of  fiehing  in  waters  not  tidal  bdoagi  primifi 
to  the  owner  of  the  land  ow  wfaieh  tw  Date  m 
Before  Magna  Charts,  the  Crown  had  poi>w  torn 
an  exchiBive  right  of  lishing  in  tidal  watw^  aisll 
subject  had  the  same  power  m  waters  not  tiisljfti 
are  the  only  exclosive  righto  of  fistm^,  snd  awi 
them  is  described  as  a  several  fishery.  (Cis*c«k* 
in  Chitty  on  the  Game  Laws,  292,  298,  t 
Lett.  4.  b.,  and  note  2,  lb.,  rdierring  to  tis  m*mi 
Holt,  C.  J.,  in  .SMM  v.  Kemp,  2  Salk.  637;  SK-C« 
39).  A  aeiwd-  fidberr  may  ajdst  ta  *•»««■ 
other.  (H»gr.noto7toCo,Litt.l22.a.;&s*'iC« 

48e,40»;4thed.;  JTutRwalFteaeryofOtBem^ 
JohnDavies'sRep.yS;  Tke  XhileofSematt^-r*S^ 
S  B.  &  C.  875,  886  ;  8  D.  &  R.  747,  766).  Swn^ 
this  right  is  the  proper  snbject  of  an  actiM  f 
There  IS  an  analogy  between  this  right  J*"^ 
to  vestnra  teme  and  free  warren;  and  in 
for  chasiag  without  taking,  an  action  of  twy^J 
be  maintained.    (Com.  Dig,  "Chaee," 
V. Greemetw,  before  Lawrence,  J.,  cited  m 
3Mlor  y.  iSpateman,  1  'Vrroa.  Sound.  346  b,  tth 
Selw.  K.  P.  "FieheiT,"  8*^  8th  ed.;  836,  "* 
It  is  said,  m  the  judgment  of  the  Court  <*  ^ 
Bench,  that  the  allegation  "  would  probaWy  tow" 
by  proof  of  a  license;"  but,  thoM*  a  li««M».P"  * 
vloa  tantnm  may  be  by  parol,  a fioeosB 
tain  must  be  under  seal.   (  7^  J)tile  of  , 
FegteeH,  6  B.  &  C.  87fi;  8  D,  *  B. 
i&*«Mo«,2Lev.2;  v.  iloMn^  2  Waa  Saw 

383,327  a).  An  exclwdvo  license  amounts  to  »^ 
{/Mm  V.  SeOer,  3  Lev.  306),  and  V^^fg^ 
which  is  oap^le  of  Iwinff  assigned,  (if"*"*. 


fi  Bing.  5.  C.  e»4).   The  word  '•seveial 
word  of  art,  when  appliwl  to  a  fishery,  Kke^iwi*^, 
(Com.  D^.  « Indictment,'*  (G.)  *!Sb! 
the  same  import  may  he  used  PW""*'^^' iLkV 
Dig.  -Parob,"  (A.)  Bj  cHfaig  Plowd.  Co»J»?  J 
After  verdict,  that  aense  is  to  bs  P"*  "P^PTnial 
pleadhtt  wUch  will  snstoin  H;  snd  ths 
mfand  timt  the  jury  were  dinatody  thst  w»*i^°^ 
savena  fishary  wmld  satisfy  tiie  woids  «  "l^^ 
doain  fiahny.**  Furtheiv  tta  •»j<«*^.Si  M 
tbetraaaUtionoftiMwotd    sepsnfor  »» 
Stat.  4  Geo.  2,  e.  S8,  which  nquires 
Bnglish,  providw  a  remedy  for 
sect  4  KitoDds  the  Statato  of  JoefoilB to Bnp*^ 

Thirdly,  snpposiBg  the  woids  '^'^^^Jwtl  *< 
fidury"  deaeribe  a  rkht  of  firiiiBg^» 
sttbjeet  of  an  aatibn  of  Iriqiati  tba  ^^^Zmm 
be  Bsamtained-altorvaTdictaBagoadoffBn***^ 

ODtiwoMa.  ffa  goNfalvwdktiiSi**'^ 


Digitized  by  Google 


THE  JURIST. 


370 


^^wrfwfah  «e  m  trem—  and  some  In  cmb,  the 
rf**"  l>*n  a  aepante  aeucawnart  of  damans, 
>*^nqDiBder  Boned.   (B^M- v.  Moat^  2  Mat. 

[WiOiama,  J^If  tken  had  been  a  de- 
-^nuir  auquoder  of  ooanta,  the  answer  would  have 
mnttlN float  was  HttremaM:  dow  yoKSsrtbat 
ttnase.]  [He  AiAoh  r.  AKAoben,  (A  Mee. 
M<  Ufih  £NnM>  T.  £nam,  in«ROT,  (3  <^  B.  Rep. 
AttV.WdGBnpfaell,  biS.G^  in  the  Home  of 
&Mk(Ua&Fio.l,42,43).]  A  diraet  aUegation 
* » leUon  ie  net  pecaliar  to  tnapan;  the 
^»  "ii  (4  Hmis,"  and  the  ooDclusion,  "eontsa 
^  »  nrtwcDtial,  mi  will  not  conreit  a  oeunt 
wkmutoacmmt  na  toMpHB.  ZPI^t  B-— 
•■■•^^'■jfcnBirf  thecouBt  ut  reaone  the  wwda 
1  nthfatt  mi  txoM  "  ooour.]  Tho  ooij  cfaarao- 
■fairtwn  of  tnapaaa  is,  that  it  is  braoght 
■^naenrts.  This  oout  doee  not  allwe  any 
btpma:  as  fine  is  imposed  now  far  Um 

lanpantvucratiniiel  on  the  foUewing  dm. 
^MA,  Mm  Parka,  AMeraon,  B.,  Cofi- 
.  J^Vn^  J,  Rotfe,  a,  Cramll,  J.,  and  Piatt, 

MOln^WlMM  A  aevml  fishery  is 
"■'■  yl  flf  aMtter,  th«  party  daimiof  it 
dnina  his  tiUe  firoaa  the  owner  «f 
7^  T.gi-wawy,  (note  te  JAUar  t. 
■J'*^  SMod.M6  b,  6«h  ed.),  tbere  was 
•*»™t  tiu  poMessOTy  rig^it  was  not  in 
■a  l«d  Ceke  does  not  say  that  trespMa 
*^j"™fiAeiy  m  the  soil  of  another.  In 
■™*w^WB,  there  must  be  a  diraet  i»- 
x_  ^™'S  P^*"g  opon  the  land  of  the  plain- 
*;!»<|«rf a iswaf fishery  in  the  sail  of  an- 
'  nor  tiie  aoil  beloaga  te  tiie 

Ktf%ii^,na the  notion  U  for  the  dis6«4>- 
«•  Wkt  00^  Ib  note  7,  by  HaigraTe,  (Ca. 

with  other  Hibiaete 
~iMt  apd^Qd  fmr  tba  Invasion  of  wiiieh 
"H*<Mwi.  Apetaoninagrgniitariglit 
'  mam  Uf  qmlifications  aa  to  time,  spaee, 
"JP*  "eh  a  tencanont,  hereditament, 
grantee  to  luing  an  aotion  of 
^^wway,  which  this  is  not,  prima  fiwie 
in  the  ami;  and,  therefore,  traa- 
T,^^  (HBgr.iuite7toOo,Litt.l22.a.; 
-1%^^  ?P-       2«,  282, 2nd  ed. ; 

■  rifTl.^  {dmntiff  mast  hava  some  tn- 

•Pjriiilotlie  aoUoB.  (Br.  Abr.  «  Tne- 
PL  Cna.  164).  l%ongh  tMapass  and 
■*^«of  tnqnsB  lies  for  a  several  fishery, 
(""■^  the  right  incladss  seme  ivtei«st 
JtWaiar  ?.  Tkomm,  Yelr.  14S ;  Child  v. 
g^MS;  jWM  T.fMM^l  Salic.  637; 


5  Salk.  201;  S.fc,  nom.  iSippt 
fci.  Jtr"*)-  fa  the  abawefl  «f  an  allegation 
'*  1»  of  the  BoU 

2^  »bi  fiAnw.  (^««.,  Hardr.  407;  and 
^S'i^tfi/»Amme,l>wim,U).  A  reason 
Z7*7*>«isaaaled  to  Clree  «s»sn,ihonKfa 
^.tte  lAm  Aa  Cniw^  bafoas  Macna 
f"MiiiMi«f  anwal  firiienr,  parts  of  the 
J7''*"''^*ki(^«*0Mi(»ed  aoul  b  noted  in 
W.  Tbt  oHsef  2fteAileqf.&iiMnilT. 
[^&&C.87fi;  8D.&B.747)doe8notaflwt 
'~  I  liitksr  an  Action  far  a&  injury  to  this 
M  is  m  the  aame  fona  aa  an  actim  for 
h  liber  nmilur  rigtoa.  In  Com.  Dig. 
.r-n'  (A^  1,  it  k  aaid,  **  Tiespass  is  a  wronr 
*  *  As  hadi  and  teneMnts  of  another  aaau." 
^ii.)S,  **fle,<iiisw  libi  for  a  sraong  «•  his 


Ittterfy  or  privilege  in  land;  as,  qitars  wanwnnatt 
ipsios  A.  intravit,  et  sine  lloentii  fagavit,  et  lepor«L 
cnnienloa,  phasianos,  sen  perdices  eeptt  et  asportarity'* 
dting  F.  K.  B.  86  H.    And  "  Quod  separakm  Tel 
Hbenun  piacariam  snam  fregit  et  piscatin  est,  iec^* 
citing  F.  N.  B.  87  G,  which  fiho«ld  be  88  H.  [CVm>- 
wdij  J.— If  yon  aay  that  Inspass  will  not  lie  for  a 
several  fiahflty  in  tidal  water,  yon  come  in  diueot  eot- 
lision  with  Tit  Date  ^  Smtrntet  r.  I^»BwetL  Cfaiaf 
Baroa  Ckwyns  makes  no  distiooUon  in  SkTonr  of  that 
caae.J   Gemyns  does  net  notice  that  case:  he  divides 
the  whole  mbjaet  into  three  dassea— first,  tresnsss  to 
goods  and  chattels;  secMdly,  trespass  to  lands  and 
tenementa;  thirdly,  geneial  wrongs.  {^JfonJe, 
When  speaking  af  a  ssparate  fidiery,  does  he  not  meaa 
the  right  of  Uking  fish?   He  usee  the  tetm  "tofiah** 
in  the  sense  of   to  take  fish."   The  action  in^todAr. 
£«Mp  <2  Salk.  6S7;  Garth.  28«)  was  for  taking  fish; 
and  in  the  atwlagonB  eaee  of  warren,  C«&yns  wtn. 
"etleporflsoepit.'^]  lji7%eJhiito/S9martetT.I*v*^ 
(S  B.  &  C. 87S ;  8D.  &  R.  747 ),  there  was  a  oonnt  foe 
takingfiah.   [O-aMiMti;  J.— Thedefondantm^for  Ae 
purpose  of  the  plea  have*  right  to  assume -that  tne  pki» 
tiffclahMthefisheryasownerof  tbeioiL   It  would  be 
more  important  if  we  eenU  hava  aeen  what  retJieatisa 
wasreqairad.  Piattth^TeSemilnLordP^getr.MiUtt, 
(3  DoBgL  48).}  It  doea  not  appur  whether  iht  fisheiy 
m  that  oase  was  not  eomeoted  iriUi  the  soil,  and  tt 
seems  to  have  been  taken  far  granted  that  it  wa& 
The  term  "aole  srad  ezclnaiTe  hkary^"  nsed  in  tliiR 
oonnt,  does  not  mean  ibm  same  as    sevNsl  fidMryc** 
the  owner  of  the  soil  may  have  gmnted  a  right  to  fish 
to  the  plaintiJF  only,  and  net  to  hw  friends,  servant^ 
or  agents.   A  several  fishery  imports  a  right  to  all  Ihe 
fish,  and  the  grantee  may  exerdse  the  right  by  anj 
paraon.   [OreuwMy  J. — ^Would  the  caae  yon  pnt  be  4 
fishery?  Jfiso^J.— It  ia  like  agnmt  wUh  «  pnrta 
which  would  lie  void  Ibr  annexing  a  condition  inaofr< 
astent  with  the  natnnef  the  grant.]  ThiRlly,iftheaft- 
oond  connt  ia  agood  cenmtin  case,  all  distinction  betweaa 
oonnts  in  treqiav  and  in  case  will  be  confonaded,  SO 
for  as-anseUiur  iadgmcnt  and  misjoinder  of  eonuta  on 
ceneemed.   If  tne  mtredoetory  part  of  a  eonnt  is  se- 
fHgnant  to  tlie  rest  of  the  ooant,  that  part  may  be 
jeeted;  hat  there  is  no  authority  for  rejecting  words  im 
coafimmtry  with  the  rest  of  the  count.   The  sabalai^ 
tive  chaage  in  this  count  is  for  breaking  and  enfceriafc 
wlueh  Ss  a  direct  injary,  soad  every  part  of  the  xaoora 
may  be  ^yedin  mo  to  stamp  it  as  aoountintraqMM; 
Inoonfinmity  wiUithe  New  Bules,  the  doae  is  aat  oat 
by  notes  and  bonuda;  and  the  deolaralnm  nimrlndii 
as  a  declaration  in  tiorpan — **  and  other  wronga  to 
the  plautUF  then  did,"  &c    IPkM,  B.— May  not 
am  iigury  to  the  nvnndoner  be  ehari^  to  Itave  faaek 
done  vi  et  omuat]  Ibat  ia  where  the  act  ehar^  3i 
indnoement  to  aona  oaasequentaal  daman  which  ii 
the  gist  of  the  aetioa.   If  a  quantity  <tf  earth  waa 
tlnown  into  a  river,  whereby  the  land  of  the  plaii^ 
tiff  was  overflowed,  the  introdnetian  of  the  werdi 
st  Kuds "  would  net  malce  the  oonnt  a  «e«ait 
in  treqwas.   [P/oS,  B. — A  commoner  may  brisig  an 
aotion  for  ploBghiiqf  up  tiie  land  of  tlie  common, 
whowby  he  loeea  ha  aptt      cammon.]]   The  ooaac- 
loee  as  to  eeata  and  oAer  msttoia  m  treamass  an 
aset  fnm  ■tiiooe  in  anaa.  In  Bmimm  v.  JWalpfci^ 
(<  Maa.  &  W.  487),  the  oouirt WM  in  troKwaa,  BoMhp 
atn^the-oi^Mbn  of  tbewor^*  vi  etaruia,"  widsl^ 
after  verdioC,  ia  eared.  Zliia  ia  not  a  oase  of  nMnmM 
Irtion. 

fTitfM,^  nidv^Tbe  grant  of  a  ri|^t  to  fish  to  A. 
by  tlwewner  of  land,  would  be  pnmA  facie  differan 
nam  a  ssvacal  fisiiary,  because  it  would  not  exclndo 
Uka  owner  of  liie  land;  Hwonld  be  aoenuoonof  fidieiy 
with  Ihe  owner  sf  the  load :  Imt  if  a  clause  were  oddad 
aaatninang  flieoaaw-rf  the  land  nnd  .all  other  yeraena 
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from  exeTcinDeth«  right,  it  wonld  be  a  several  fishery. 
(Wieiham  v.  Hatcier,  7  Mee.  &  W.  6^).  There  is  a 
dutincUon  between  a  license  of  profit  and  a  Uoonse  of 
pleasure ;  "  the  liberty  of  fishing  appears  to  be  of  the 
same  nature  as  the  liberty  of  hunting,  which  has  been 
decided  to  be  a  profit  h  prendre."  (Id.  78,  79).  The 
word  "sole"  is  the  same  as  "several."  {Sbpiint  v. 
Sobinson,  2  Ler.  2).  A  distinction  is  made  on  the 
other  idde  between  a  royal  franchise  and  aprivate  right: 
the  anument  would  leu  to  the  coneluaion  that  trespass 
wmlolie  for  the  infilngement  of  a  roysl  patent.  The 
precedents  are  not  for  toeaking  and  entering  a  several 
Jishety  in  a  royal  franchise,  out  generally.  In  Com. 
Dig.  "Trespass,"  (B.)  1,  it  is  said,  trespass  Uea  "  by  a 
grantee  of  the  king  oe  exitibus  of  one  outlawed ;  but 
a  commoner  shall  not  have  trespass  quare  cUusum 
fregit:  nor  he  who  has  a  warren  in  land."  There 
is  a  distinction  between  trespass,  and  trespass  quare 
dausum  fregit.  The  word  "tenement"  includes  "pro- 
fits apprender  out  of  lands."  (Co.  Litt.  6.  a.^.  In 
Chitty  on  Game  Laws,  295,  2nd  ed.,  the  opinion  of 
Wood,  B.,  that  the  plea  of  libertim  tenementum  is  a 
good  plea  in  this  action,  is  dted.  The  plea  of  Uberum 
tmementum  is  an  anonialoiu  plea,  which,  in  aabatauoe, 
states  that  the  freehold  is  in  the  deftodaat ;  but  there 
is  nothing  in  this  declaration  which  shews  that  the  soil 
was  the  freehold  of  Francis ;  and,  if  there  is,  the  defend- 
ant ought  to  have  justified  as  the  servant  of  Frands. 
(Dobree  v.  Napi*r,  2  Bing.  N.  C.  781 ).  Further,  to  the 
plea  of  libemm  tenementum,  there  may  be  a  replication 
of  a  prescription  for  fishing,  which  shews  that  the  right 
to  the  soil  18  not  in  issue.  In  Child  v.  OremhiU,  (Cro. 
Car.  663  ;  1  W.  Jones,  440),  Smith  r.  Kemp,  (2  Satk. 
697;  Carth.  285),  and  Gipps  v.  Wollaeot,  (Comb.  433, 
464  ;  3  Salk.  201 ;  Holt,  323),  it  was  a  free  fishery. 
Trespass  will  lie  for  an  infringement  of  a  right  to  cut 
■turves  in  alieno  solo.  (  WUton  t.  Mackrethy  S  Burr. 
1824).  la  TkeI>ui»ofSomer»ay.FogweUA6'B.  &  C. 
91^1  8  B.  &  R.  747),  and  S^mtmr  v.  Lord  Omrtemmy 
(5  Burr.  2815),  ^ere  were  counts  in  trespass  for  brmt- 
Uig  and  entering  a  several  fishery,  and  the  plaintiff  re- 
covered upon  them.  What  Hol^  C.  J.,  said  in  GHppt  v. 
Woileicot,  ( Holt,  323),  cited  in  the  argument  below,  (8 
Q.  B.  Rep.  1007 ),  shews  that  he  had  no  decided  opinion 
upon  this  point.  Rent  follovra  the  reversion,  and  yet 
the  revernoner  may  grant  the  rent  to  a  third  person. 
As  to  the  form  of  the  count,  it  has  not  the  words 
"  contra  pacem;'*  and  the  conclusion  of  the  declaration 
doee  not  apply  to  all  the  counts.         Cur,  adv,  vult. 

PabkejB.,  now  delivered  the  judgment  of  the  Court. 
•—In  this  case,  the  plunliff  decUrsd  in  trMpaas  vi  et 
wmi^  for  breajung  and  entering  the  plabitiff^s  sole  and 
axdnave  fishery  In  a  part  of  the  river  Usk,  flowing 
ud  bong  in  the  soil  of  one  Philip  Francis,  and  fishing 
flierein,and  chasing  and  destroying  salmon  of  the  fish- 
ery; and  ooncluding  against  the  peace.  There  were  se- 
-Teral  pleas  to  this  count,  on  all  of  which  the  plaintiff 
obtuned  a  verdict  The  Court  of  Queen's  Bench  ar- 
rested the  judgment;  and,  a  writ  of  error  having  been 
brought,  the  case  was  fiiUy  argued  at  the  Sittings  after 
Michaelmas  Term  last. 

.  The  Court  of  Queen's  Bench  expressed  the  strong  inti- 
mation of  its  opinion,  that  trespass  vi  et  annis  liea>for 
breaking  and  entering  a  several  fishery  in  alieno  solo, 
and  disturbing  the  fish ;  but  dedded,  taat  **  a  aoU  and 
flxdnnre  fishery**  was  not  a  proper  technical  descrip- 
tion of  a  severu  fishery,  and  that  those  words  did  not 
necBssarily  dueribe  that  right,  and  that  the  objection 
vas  one  of  substance.  The  Court  also  ruled  that  the 
de<jwration  could  not  be  treated  as  being  a  declaration  in 
case.   These  quesUons  were  all  discossed  before  as. 

The  learned  counsel  for  the  plaintiff  in  error  con- 
tended, that  an  action  of  trespass  vi  et  armls  was  main- 
tainable for  breaking  and  entering  a  several  fishery, 
and  disturbing  the  fish;  and  that  such  a  &duay  was 


properly  described  as  being  a  sole  and  exdsdn  fi 
ery :  at  all  events,  that  aush  a  description  vss  gi 
after  verdict.  He  also  contended,  that  the  «otdt " 
et  armis"  might  be  rejected,  and  the  decUntiontic^ 
as  a  declaration  in  case,  if  an  action  on  th«  c&k  oi 
would  lie.  All  Uiese  propositions  were  disputed  by 
learned  counsel  for  the  defendant  in  error. 

As  we  are  of  opinion  in  &vonrof  theplwitiffiitei 
on  the  first  two  qnestloiH,  it  is  nrnieccsmy  to 
the  third,  though  it  is  not  thereby  to  bs  imdtnt 
that  we  dissent  from  the  Court  oi  Qoesn's  Beieb 
that  point. 

We  concur  in  the  opinion  intimated  bf  tint  Cm 
that  trespass  lies  for  breaking  and  eotaiDg  %wm 
fishery,  tnoueh  no  fish  are  taken.  There  sninan;' 
thoritiea  whiui  were  referred  to  in  the  iadgment « 
Court  of  Queen's  Bench,  and  also  on  the  sipuneiit 
fore  us,  shewing  that  an  action  of  trespassnuf  bem 
tained  for  fishing  in  a  several  fisheir.  kivjea 
instance  is  one  in  the  Year  Book,  20  Hen.0;41i. 
Fitz.  N.  B.,  88  H.,  cited  in  Com.  Dif.  "Tnra 
A.2,isawrit  for  fidiing  In  the  atmrnSAajdi 
pldntiff— ^<  Quod  sepan&m  t«1  Ubenm  pisesrini  si 
negjtetpiscatuBest,^'  &c.;  and  several  modem  cim« 
also  menuoned  in  the  jud^ent  of  Lord  DenmiB  ia 
Queen's  Bench.  It  is  said,  however,  that  some  of  tl 
state  the  takhig  of  <A«  plmntij^$  Mh;  sod  thum 
be  a  treqiass;  and  the  case  from  the  Year  Book  A 
cited,  and  that  in  Fits.  N.  B.  88,  aUege  the  Ukioj 
the  fish,  not  ofth6 plaiiaiff,  hut  "of  the  fiaherv:"  i 
so,intheR^:ister,966.  It  is  observed  by  Laid  Dtnn 
that  these  cases,  in  which  the  fact  of  tsldn;  &u 
averred,  are  not  in  point;  nor  do  they  faniisba(ui 
anthority.  But,  umess  the  fiahing  in  the  filbert  « 
itself  a  trespass,  it  cannot  be  supposed  ttit  it 
have  been  introduced  into  the  old  precednbof  w  ^ 
of  trespass;  and  if  taking  tiie  fish  in  >  Si^^^  ^ 
subject  of  an  action  of  trespass,  on  the  gtoDsdei  p 
perty  in  the  fish,  the  chasing;  and  disturUitg  m  ^ 
must  be  so  also.  SevMsl  mwrn  authorities  ww 
above  averment.  Patrick  r.  Grtmmgf  (1  Wn*  ^ 
346  b,  note,  6th  ed.)  is  one.  A  several  fiwerjr^ 
doubt,  primft  facie  to  be  assumed  to  be  m  the  solot  i 
plamtlff;  and,  therefore,  liberumtenementtimiugi 
plea,  and  the  pluntiff  must  repl^  bjr  sfaewiiig  s  p 
of  a  several  fishery,  or  a  prescriptive  right  to  one.  i 
justly  observed  by  Lord  Denman,  (8  Q.  B.  Repj  f 
10  Jur.  824),  that  this  "  impUes  that  trwpw  »J 
breaking  a  several  fishery,  when  the  soil  u  lo 

It  was  then  argued  that  ths  count  in  Uub  ew ' 
bad,  because  the  prim&fodo  iniin«io^  tiists  ee^ 
fishery  was  in  the  plaintiff's  own  soU,  was  negatJ^ 
the  statement  in  the  declaration  Itself,  that  it 
soil  of  Philip  Frauds,  and  that  the  plftintiff 
have  shewn  a  title  by  grant  or  nresenption  lo  tM  w 
ral  fishery.   The  answer  to  this  plea  waa. 
quite  sausfiictoty:  that  the  declaration  does  not ' 
close  any  right  in  the  defendant  to  pot  tlie  jiUuibk 
the  aUegation  of  snch  a  title,  bocaass tlie"!" 
ment  that  the  defendant  cUimed  under,  or  acted  oj, » 
authority  of  the  owner  of  the  soil.  •.lii 

We  feel  no  difficulty,  therefore,  in  ■8TM"!8"w( 
Court  of  Queen's  Bench,  and  are  all  of  op^^ 
action  of  treniass  will  lie  for  fishing  in  s  ""^^^ 
This  right,  standing  on  the  same  footiag 
free  warren,  towMeh  it  bean  a  closeansl^i^ 
respect  to  the  right  of  hringii^r  an  action  » 
entering  a  freo  warren,  no  doubt  ha»  ewr  DeM«r 

The  remaining  question  is,  whether  the  ^•^PjJr 
«  a  sole  and  exdusive  fisheiy"  is  sofficienl  w^  jj^ 
lenttothatofaseveralfiAery.  Wh»teverdouW«« 
mi^ht  have  been  on  special  demurrer^  we  '"j^^^, 
opinion,  that,  after  verdict,  no  objection  *^^*(|fj 
to  this  description.  Itappeantoiuw**** 
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idttnce.  Tbem  woHb  contain  a  description  of  pre- 
^thoMa«rii;ht«  i>  ordinanly  exprcMBd  br  the 
laa  lwwnl  fi^berr"— that  1^  the  light  of  fidmr, 
•^■nv  flf  til  othos,  in  a  parlieiilar  plaoe.  The 
mil  «n  noi  ID  improper  banalation  m  the  words 
*^niUipMinaf  mdm  order  to  mttain  the  all^ 
tniuajeieclirttion  the  plainttfF  must  lure  proved 
9Mk^viiatilledtotbat  predae  species  of  ineorpo- 
VAii^iUGhbiuaaUj  termed  a  '^sereral  fishery." 

&  m  ndicd,  nnested  in  the  jadgment  in  the 
Qm^Btth,  tint  us  piw^  of  a  license  for  a  time 

fei■fiii,  emmu  honr^ to  fish  In  the  part  of  the  river 
tothe  lUotiff  iloM,  and  to  the  exdnrion  of  the 
if  At  nil  ad  ill  euierL  wooldf  probably,  have 
■lifaHltUiillegttirai ;  and  tnat  a  mere  license  would 
f^P*  I  ito  »  « to  maintain  an  action.  If  tliis 
'    ail  mere  Beesse  would  have  answered  the 
I  iitlu  dedantion,  the  declaration  eoald  not 
But  a  ralid  ueense  for  a  time  certain 
I  (ffdpimi  r.  Robinton^  2  Lev.  S).  To 
Ft  sole  and  excIuriTo  right,  even  for  an 
-jBecMaiy,  and  that  would  be  a  grant; 
rtbegrmteeofthe  fishery  had  it  in  fee  or 
leCTtm^orerenatt  honr,  he  could  sue  far 
tteiigtlHtiine  that  the  intereat  under 


wnb  cimral  fiBhetj"  were  tenna 

'■fke  wordi  «  ftlony,"  «  murder,"  •*  bui^ 
^yi^efmlaitexprMtions  could  not  be  used,  but 
ijaa      iwaieof  any  authority  for  that  position, 
'—(•citednieil  words  are  not  required,  the  law 
ianiii(7afexiiR8rions.  It  issald  inPlowden, 
,  fa  ifieikias  of  tin  words  **nupez''  and  **qnon- 
whnriatiwM  mav  be  wdl  pwmitt^,  es- 
"y  in  eonit^  *  which,  if  toer  hare  matter  (tf  snb- 
.ritaDacrffalate." 
_^«»»  Jwkjtatthe  plaintiff's  right  to  such  an  in- 
'  amdiiiBart  ia  this  fishery,  as  will  support 
'^^niinbitanttaUy  describedintiiisde- 
^  bare  beoa  proved  on  thetrial  that 

tatiMfiffkad  Ike  vaj  same  right  which  la  nsnally 
a  MTeial  jSakoy,  or  the  plaintiff  would  not 
teed  a  wdict  Therefore,  we  thinic,  judg- 
^  to  hife  been  giren  for  the  pbintiff  on  that 
^_™wdaiugasfoiiitd  by  the  jwT. 

J^paant  will  be  wnmA^^-Jitigmmt 


■  ^'S^'^«PP^1o  <Mf  l^pih-nadt  em- 
'  ff***  qww^  mmiimeiy  or  to  Moadtt 
25  GwM^Msqr*.  ^1  P<i9ed,  repairod,  or 
^^■■Ms  ip  or  dhertod,  wnder  or  If  tirtue  of 
Jii^trfnema  A«t:—Httd,  Oat  (Ma  Section  did 
*  Bridge,  paoed,  rtpairtdy  and  ehatued 
^•MAct^JhmlkoBato  fmpooti Im Seel.  27 
^iBPnptr^MktoherotodtoiluSaitfaftke 

Jjjma-The  writ  redted.  that  by  a  certain  rate 
25'*'''*  fo'  canying  Into  effect  the  purposes 
«.  fi  &  «  Will  4.  c.  60,  intituled  «« An  Act  to  con- 
■■■1*  ad  amend  the  Iaws  rdating  to  Highways  in 
g?jy  of  Great  Britain  called  finghm^"  for  the 
£"*«St.  Mary,  Putney,  in  the  oounty  of  Surrey, 
?*  «Vadmors  was,  on  the  23rd  Siarch,  1846, 
■Tnted and  aisessed  as  the  occupier,  jointly  with 
persona,  of  that  part  or  a  certain  bridge 
*n      the  pniah  of  Fotn^,  in  the  eonnty  of 

te  tlw  parish  of  Fnlham,  In  the  ooimty  of  Hid- 
«^  iia  Btoate  within  the  pariah  of  Putney,  and 

apoa  which  the  said  pari  of  the  aald  bridge  is 
Wkgttherwith  the  toll-house  and  other  bolld- 
S'!'^  nm  of  241. that  the  rate  was  duly  de- 

tliatpayB«it  thereof  was  refused;  and  that 


the  defendant,  <m«  of  the  magiatratea  of  the  polioe-oonrta 
of  the  MetiDpolii^  rittinff  at  the  pcdioe-oonrt  in  Wands- 
worth, in  the  pariah  ^  Wandsworth,  Surrey*  bei^^ 
applied  to  on  beiulf  of  the  surveyors  of  the  puish  to 
ianie  a  distress  warrant  for  levying  the  sdd  sum,  refused 
to  do  BO.  The  writ  then  commanded  him  to  iasue  a 
distress  warrant  (m  the  goods  of  J.  Wadmore,  for  levy- 
ing tile  sum  of  24A  tit,  Betum,  that  the  rate  or  assen- 
ment  upon  the  said  J.  Wadmoz^  and  also  other  pers<nu 
in  tiie  sdd  highway-nte  in  the  s^  writ  mentioned,  la 
not.  and  was  not  at  any  time^  due  ot  payable  by  tha 
said  J.  Wadmore  in  respect  either  of  his  own  occupa- 
tion or  of  his  ooenpatlai  jdnUy  with  any  other  perain 
or  persons,  or  othowisa  bowioevar,  of  tut  part  of  the 
bridge  in  the  said  writ  mentioned  and  desiml>ed,  or  In 
respect  of  any  other  part  thereof,  nor  by  reason  of  any 
ooeopation  of  the  land  upon  which  the  said  part  of  the 
BiUd  bri^,  or  any  part  therec^,  la  erected  and  buUt, 
nor  in  respect  of  the  toll-house  and  otirn  building 
erected  thereon  and  connected  therewith,  situated  m 
the  said  parish  of  Putney;  nor  is  the  said  J,  Wadmore, 
nor  was  he  ever,  liable  to  pay  the  same;  for  that  the 
said  bridge  is  not,  in  the  wnole  or  in  part,  liable  to  be 
rated  to  the  highway-rate  for  the  said  parish  of  Putney, 
but  is  exempted  therefrom  by  virtue  of  the  stat.  5  &  6 
Will.  4,  c.  60,  intituled  &e.,  by  reason  that  the  a^ 
Inidge  and  every  part  there^  tonther  with  the  foil- 
house  and  other  buildings  erected  thereon  and  connected 
therewith,  was  and  were,  at  the  time  of  maldiw  the  said 
rate,  and  now  is  and  are,  paved,  repaired,  and  cleansed 
under  and  by  virtue  of  ue  provisions  of  a  certain  local 
act  of  Parliament,  (12  Geo.  1),  intituled  An  Act  for 
btulding  a  Bridge  acroas  the  Blver  Thames  from  the 
Town  of  Fulham,  In  the  County  of  lliddlesex,  to  the 
Town  of  Putney,  in  the  County  of  Sutrey,"  and  of  a 
certain  other  load  act  of  Parilameut.  (1  Geo.  2),  hiU- 
toled  An  Act  to  expldn  and  amend  an  Act  made  in 
the  twelfth  Year  of  the  Relfpa  of  George  I,  for  building 
a  Bridge  across  the  Kver  Thames,  from  &C.,  to  Ac, 
and  for  making  the  said  Act  more  effectual."  Demurrer 
andidnder  therein. 

CroaMfoM,  in  support  oS  the  demnner.— The  27th 
section  of  stat.  6  &  6  Will.  4,  c  60,  directs,  Uiat  the 
U^way-rato  shall  be  levied  upm  all  property  liable 
to  be  rated  to  the  relief  of  the  poor;  and  it  has  been 
decided  that  this  bridge  is  liable  to  the  poor^rato.  {Beg* 
V.  PaynUr,  7  Or  B.  Rep.  266  ;  9  Jur.  897).  By  sect. 
118  it  is  provided  and  enacted,  "that  nothing  in  this 
act  contained  shall  apply  to  any  tumpike-roa&  except 
where  expressly  mentioned,  or  to  any  roads,  bridgei^ 
carriage-ways,  cart-ways,  horse-ways,  bridge-way^ 
foot-ways,  cause-ways,  church-ways,  or  pavementi^ 
which  now  are,  or  htfcafler  may  be,  paved,  repaired, 
or  deansedj  broken  np  ot  diverted,  under  or  by  virtue 
of  the  providons  of  any  local  or  pmonal  act  or  acts  ^ 
Parliament."  This  soetion  haa  no  application  to  the 
rato,  but  exempta  the  bridge  from  the  mht  of  the  sur- 
veyor of  the  highways  to  Interfore  wiu  it.  [  WigH' 
SMM,  J.^Yon  admit  that  the  bridge  la  wiUiin  sect.  113 
fOT  some  punoaes,  and  the  ncempting  words  are  not 
limited.  Co&ridgef  J. — The  propnetois  of  the  bridge 
must  repur  out  of  their  own  nmw,  and  yet  they  cannot 
have  the  benefit  of  the  highway-rate.  fTi^lUmanf  J.— 
Is  not  tiie  maintenance  and  repair  of  the  bridge  by  them 
the  equivalent  for  their  exemption  from  the  hUhway- 
ratolj  The  exemption  from  the  highway-rate  Is  con- 
tained in  sect.  33,  by  which  it  is  enacted,  *'  that  when 
property,  or  the  owner  or  occupier  in  respect  thereof 
has,  imvious  to  the  passing  of  this  act,  been  l^ally 
exempt  from  the  payment  of  highway-rate,  the  sua 
property,  and  Q»  owners  and  oeoupien  thraeof,  shall 
be  exempt  from  the  payment  of  the  rato  hevehy  Im- 
posed.'* [PoMsKW,  J.— According  to  your  atgumenL 
the  toll-gato  of  a  tumpike-road  would  be  rateable.3 
It  ia  •xgm^y  exsmpied  by  aecU  31 4^  the  Tnm^ka 
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Itoadfl  Act,3  Geo.  ^  e.  126.  The  brid^  U  not  ntod, 
but  the  land  fat  reqwei  of  Ha  baneficM  oeooptttion. 
(LitUedale,  J.»  in  Sm.  r.  Tlu  Bimeltfrian  BrUge  Com- 
paw,  9  Adol.  &  EU.  828,  834). 

a  Om-k,  ooBtra^The  stat.  t  ft  6  Will.  4,  c. 
■npenedw  all  former  acts,  and  oontaiiu  MTeral  «eotiona 
vhkh  make  variooB  exemption!  of  roads  from  Ite 
nanagemoit  of  Uie  tnuteei  of  tarD]Hke-roads.  The 
21st,  23rd,  e2nd,  94th,  and  96th  sectmu  r«oo8:niBe  pri- 
vate rights  and  prirate  liabilities,  as  wpoeed  to  the 
xeneral  HaAiUity  inpoaed  by  the  act.  The  wonU  in 
w  llStt  Motion  an  desoiptin  of  tke  higfavays  «k- 
onpted.  The  atatnte  makee  a  AstiDotien  between  a 
general  and  a  partionlarexemptien.  Hie  words  of  aect. 
113  omsUtnte  a  gaierail  exemption:  Uie  words  of  sect. 
114,  which  exempts  the  DoiTeiBitaes  of  Oxford  and 
Cambridge,  and  those  of  seot.  116,  wMch  exempts  the 
tAiy  of  London,  and  of  seet.  116,  which  exoeftte  stat 
1  Gee.  4,  o.  yii.  Car  regnktii^  the  repain  of  bridges  in 
the  oomty  of  Montgomenr,  constitnte  a  partial  ex- 
ADptieo.  {IPvCtown,  J.— The  113th  eection  mentioM 
^ings  which  by  no  posnbiltty  are  nteable.]  Km 
meaning  of  die  section  is,  that  which  proceeds  freaa 
these  thingB  is  not  to  be  rated.  [^H«  cited  tbe  rule  vf 
constnmig  itatatea  laid  down  by  Coleridge,  J.,  in  Rag. 
V.  The  P9or-hMo  Oommiuiamm-i.  (6  AdeL  &  Ell  1, 7).] 

Oromptxmf  in  reply. — There  is  a  gener^  liabiHiy  te 
Ihe  highway-rate  wc  pnblk  pnrpeeas,  and  the  exemp- 
Uen  must  M  deariy  expreesed.  {Bid^ardMm  t.  TUm, 
4  C.  B.  304).  The  38rd  section  U  tbe  «nlr  clanse 
irhich  gives  exeniptmn  from  the  rate  imposed  by  the 
act.  The  114tfa  and  llffth  Bsotiens  only  directthatthe 
i^fats  and  pfirikgee  of  the  UmTefeitiee  of  Oxford  and 
Cambridge,  and  of  tiie  city  of  Iiondon,  shall  net  be  ki- 
teifered  wiUi.  Hie  110th  section  ttnepts  die  local 
•ct  tberem  mentioned,  se  fiMr  as  ttw  suae  relates  to  the 
Rpaifs  «f  so  much  «f  Uie  highwaye  as  lie  next  adjoin- 
mg  to  any  ends  of  any  bndgefl  within  the  oevnty  «f 
JCentgonsory.  A  nte  imposM  upon  so  tMicfa  of  the 
Irf^  as  stonAi  upw  land  is  a  nte  upon  land.  [Ho 
also  referred  to  sect.  92.1 

Lord  DsmuiL  C.  J.r-The  emBptim  in  aeet  113  of 
ttat.  6  &  6  Will.  4,  e.  SO,  agrees  in  Ae  description  «( 
ihe  propaiy  whh  tint  upon  wUeh  tills  rate  h  made; 
and  if  ithadfidlewsd  iwmediatdT  after  the  37th  sec- 
tion, whii&  inposea  the  general  fi^dlHy,  then  might 
haw  been  some  mnnd  for  the  ttrguamt  in  svpport  of 
the  return.  But  as  there  are  nnmerous  secttons  be- 
tween the  two  eoBtaming  many  legnlatiens  and  tm- 
WMBBg  many  duties  upon  aereral  perwos,  and.  amoi^ 
ifaeaiL  iq>on  the  mrweyvn  of  the  lugliwayB,  ana  direct- 
ing toe  manner  in  wnich  they  are  to  be  performed,  it 
MOBMi  be  £airly  anned,  that  Ae  Legislatnre  intended 
to  conmpt  the  tlmiga  mentiened  m.  Mot.  11^  emert 
from  these  tegalg&cm.  The  effsot  of  that  section  h, 
that  lliosB  who  an  intrasted  wilb  parficnUur  dvties  am 
tv  be  oontiimed  in  Hut  troat  wlthmit  the  interrentaen 
or  control  ef  tiie  sorreyor  i^  ih«  Ugbways. 

Patiwoh,  J.— X  cannot  make  «vt  bewtbe  119&  aea- 
tlon  is  to  be  apilied  to  «xeiiipt  any  preperty  from  the 
nte  hnpoeed  if  the  aot.  The  ngnt  oonstmetioa  of 
tiiat  section,  m  it  npears  to  me,  Is,  tiuit  nothing  in 
tiie  act  is  to  apply  to  tw|uk«-roada,  bridges,  or  any 
nads  or  wa^s  menticAed  in  the  seotim  whTdi  mi^  m 
paved,  repaired,  vr  direrted  under  any  local  act. 

CoLBRineB,  J. — I  was  inclined  to  be  of  a  difierent 
pinion,  proceedi^  npen  that  prindple  wfaitA  I  strted 
in  Meg,  r.  ?ViW-l(W<%MMtMSMfMrr,  (6  AdeL  ft  EB. 
ItTI  fimn  wl^  I  do  not  withtew:  hut  it  Is  not 
muiMible  ta  Ihis  case.  The  question  n,  whether  tiie 
27th  eeotioB,  -whhAi  impoaes  «he  nte,  is  afieoted  by 
aeet.  lis.  It  will  not  be  valeas  there  is  aomeflBBg  in 
sect.  113  which  is  the  mbjeot-matter  of  Hie  h^kwi^- 
rake;  and  I  do  net  see  Hurt  that  section  faae  rmnnee 
tonleabUity.  -GMng  fall  elhot  ia  it,  %t aanaanta  to 


no  more  than  a  pteriiian  nd  eoaetaDtnttlut  mtt 
in  the  act  contidned,  wfaiob,  bnt  for  this  eeetiv,  «o 
applv  to  the  things  mentiMiedtnit,ihsllmWtDtlM 
WiaanuKf     nad  gone  t«  '^himTinni  ifsi^pm 

COURT  OF  EXCHEftDEB. 

filTTINOS  IN  BANC  AVTE&  HIU&T  TEBlLt 
M<wunr  v.  ATTEraoBouoH. — PA.  16. 
8mb  of  Chti»—  Warnm^—Peiaiinbr. 
Tker^  it  m  implM  WmrmOjf  <f  Titfe  m^SA 
«  OMctfed  <merUmned  (^^Otd:  im  onitr  li  m 
Me  SOer  liable /or  a  M  im  ie  mmUm  § 
either  m  aaprm  fFmmm^  «r  m  eqmilwt  t 
DtUamim or  Cemiuct:  nrkmfraimi^ 
at  hmtmamlimg  firm  Oe  Pweimr  tkt  k  ' 
TUk. 

AeAsMW  Wmrrmtg  sMyto  inftmi  frmVm 
ThidapnmtSinJmet;  ar /ranMe/TeAreVA 

wTMMdf  M  mmt  6$  lawfwi^iJ  to  «W  ■* 
iWoar  «Aaa       Oat  «M  Jb  ai 
Permms;  at/or  tnaUnee^wkmOaodt  on  60^ 

*S!l<»  profetsedfy  carried  onjbr  Oe  Sale  efG^m. 

SaMe;tkmt  on  OeSaleofa  epeMCiattiLeU 
tkereiemmfHed  fVmramtm  ^  Title,  At  Pmi 
wheHatiem  empeUei  4e  ddmr  UefU^ 
Owmer  w»mfw^iacthiaM<mme»tmaCim 
Urn  tkaflae  /ailed,  if  it  tea  At  Vmiirtmk 
betkP<Miim1katAeBargmmakeeid  bepttee* 
^AePmdmertitotMmethMeegeeim. 

A  Pmembrei>erwkoeiik*€hattd4ueMMfi 
•*V  tmdertaim  mrt  tfe  ParaioMr      lb  A 
0/  the  Sale  ia  a  Pledge  and  irredemiik  m  m 
ieiuHegmieamtt^mtl/£»efietifSM»H\ 

Beamemetdorg  OeiittmctifpMrdkmmiSdt^ 
tie  Bdfeet  it  mmeerUmedemi  it  t^itrw^** 
meged,  emMe,  Hiat  keAPmUm  miidUi^\ 
AmememOMmpoeilJUIemtkatSehtdaeai 

Aflsvnmsit.— The  «nt  oonnt  «f  the  dxtsntios^ 
that  inoenidentten  that  liie  plaintiff  would  lHir>M 
for  a  certain  eum,  the  dcfradut  prouiised  thst  ten 
defendant  had  towfal  right  to  aeQ  it,  sod  the  mw 

assigned  was  that  he  had  not.   There  wm  aw 
for  money  had  and  received.   Plea,  non  smimwii- 

It  appeared  en  tiie  trial  before  Hatt,  fi.,  th^^ 
defendnt,  whowasapawnlir<4Eer,hadtiieb«p|>k9 

with  him  in  the  w^  of  hia 

barinf  dapoed  for  its  redemption,  and  the  iw^"" 

unredeemed,  oButad  it  for  throogh  cw*^,*; 
tioneen,  wbo  aoM  It  to  Hw  risfaitift  U  tsmdj 
that  tiie  luop  had  bean  pMMd  to  the  defintetjT 

peiwnwhoWaotide  tolt,and  tiw 

Iked  the  plahsttff  to  mto  h  up,  after  it  hid  be«« 

^  to  hin  by  the  Mndant.  But  of 

title  of  the  pawnor  to  it  the  defendant  was  ignowjj 

there  was  no  CMaass  wananty.  Hatt, 

rwdiot  for  the  platotil^  aaaerriiv  Isave  ts 

eator  «  nonsuit.  , . .  _ , 

A  rule  fer  this  purpose  was  obtained, 
for  aigament  in  ♦wSty  Term  before  PoUoek,i-' 
Parke,  Kelfe,  and  Piatt,  &&  ^     .  j. 

Hwmfr^  and  A>mU  shewed  flaaBh-Tb« 
question  naaed  in  this  case  u  a  veiy  '^f^^^ 
whk^  there  is  some  oeatradicUon  among  tbe  an*^ 
ties,  namely,  whedwron  the  saleef  a  peiw'^'^ 
the  law  fancies  a^ronunty  by  the  mS^.^.^m 
goad  1^  and  tMe  to  the  tl^  ^^^j"^^ 
oC  aamat  emptor  apply  as  on  a  nw  ""rtv,!  1 
Some  cases  wiBpiubably  lie  Mfiedent»^*^ 
such  wamnty  is  implied.  Pint,  tii«n  « 
^4aflS(Al.»i),wlneh  nn  «  adtoa  an  tte  ««• 
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^ilbkMe  of  the  ddndiat,  ithm  m  reality  H  im 
^^^VMKofiMdierpcBOB;  in  wfaioh  tha  platnliff  was 
'■iM.haBK  kf  eonid  aot  ^re  thai  the  defoid- 
tktwitMttob*  fab  own  home:  (''for/' mys  tfae 

declaration  mast  be,  tliathe  A\A  if  fraiiOu- 
f^«klowiii5  H  not  hi  be  hi^  own  bmst'") :  fnr  the 
Iki^  the  hone  in  Smittiiield,  but  not  le- 
"  Aaiim.  Mmtf  t.  Grnm,  {9  B.  &  C. 
.  '^O^       iM  iHti  heia  that  where  a 
lAthme  m  huoini,KhBB.  ia  truth  it  ia  tiw 
^■BBdur,  the  pttrduaer  camiot  maiatain  M 
[•put  the  aelitr  oDlen  he  can  shew  that  the 
atttoUihe  hot8e<rf'  the  other  at  the  time 
i;  tbe  seienter  or  fraud  being  the  gist  of  the 
""•Aew  is  DO  warranty,  for  there  the  jmrty 
mnMlfthe  knowledge  of  the  title  to  the 
ki»  <)oalities."    The  next  ih  C/ianJelor  v. 
|pjH(CB.Jsc.4},where  a  jcwt'lk'rsolj  a  stone  which 
»Aiselvi6TTiiu-..)l)ea'.vzai--toiiL-:  tli«  Court  of  Kx- 
fp^l«lidd  this  iiiMifficient  groiiini  of  action, 
Itoaotwrnntitto  besach.  Tlie affirmation 
■■»»«Mtoaie  qaality,not  the  titleof  the 
wwtoitiifi Judges  diawntad  jbom  the  iiidsf- 
^ -iWy.ifiril,  iUUm.  &  W.664),  LoSi 
^-*-ia|Jiid«l  in  dalMrfag  the  jndaBMBt  of  tba 
tspi  »The  nle  which  k  to  be 
W« the  eaies  appears  to  ns  to  be,  that 
of  goods  tiie  purchaser  is  satisfied 
7»wansnty,  (which  is  a  matter  for 
oon),  he  cannot  recover  upon  a  mere 
M  the  quality  by  the  seller  niil.  s.s  he 
.™*       representation  was  bottoiiuil  in 
l-"«™f,B.— I  observe  lie  adJf,  "Allliomrh 
-  .""y^'Pyarance  raise  some  (litlcreiit  L'  a-;  to 

w3^^i_  *  ''^  Wertion  or  representation  of  title 
■J'Jtf^'* "Mfcnirf  on  examination,  that  in 
awitaw  wu either  an  assertion  of  title 
32r*^^,  or  a  repreeentation  of  title 

STj^fr         itnowledge  of  the  seller."]  In 
2t  ^i!r     """^ ^  pwBage :— "  Note,  that  by 
-        J^^^^      is  boand  to  warrant  the  thing 
^«0j^ or convevefh,  albeit  tliere  be  no  express 
1;b«t  the  common  law  bindeth  him  not  unlew 
'^^^^^ or  in  law,  for  caveat 
■  """f       Ml  3[tp,'nr  wlietlier  the  wamuity 
iBBDeantof  qualitv  nrtitle;  and  we  ^ub- 
«of  caveat  emptor  only  ari|.li.>8t..7i^«/)/'(/, 
Jigwat  which  a  man  toul.i  ,i;uard  hinis.if. 
/•*-HC.,  "If  a  man  tiell  wine  or  a 

  .  J  'iTaiitv  (of  their  being  good  and 

'^^^^■h^TZ^v^''^''^^  P"i],  for  hia  eyes  and  hia 


■li"  jmlgea  in  that  caw'."  \Parkt. 
k  «»  ^"Vrf  V.  |F*ttMHii,  referred  to 

2!  1 1,*.^'  ^  i*  in  Lord 

—^V*^^  '^.'^  ow  mU  Uuk  lottety  tickets, 
;jJ^~J^'"era«(Wiierof  thoeeti^^  recover 
libe  iw^^'k  recover  against  the  ven  - 

^  1  P.™?^/  °^  another 

"J  The  great  distincfmn  on  which 


,^*J*^ViUTaDtv^viH  be  iinpiied  un 
?«W*ionof  the  article  at  tlie  tinu' 
■t*8S  in  tk,. 


the 

W  a»re  tl!  present  case.  Coranicn  law  is 
 jifT™^^    general  usage,  and  it  would  be 

k  aDdBstood  " 

r^iihi  III  ^  to  give  his  custom  era  a 

^TiuLr  r™-  Thw  dietmction  is  established 
3^|J^  "!J?*W  of  cases.  In  Cross  v.  Gardiner, 
» ,       li^^a  Hii  an  action  on  tlie  raw  atrainat 

•  ^  ■  

-  tote  to  WiUiamtOH  v.  AUuon,  (2  East,  ll'i), 


S'f'port  of  tliit  case  from  a  maDuscript  in  tlie  h<ind- 
* Jutia  Bnniet ;  in  irtiicb  is  added,  "for  the 
^»>iirfktli|l*  if  Ifafr  antkm  wAtrv  /Aerv  it  m 
^SidMpMwEl^ShSuE™  bimseir  the  know- 


the  seller  ol  goods  for  Masly  dtrmmg  Uiein  to  be  U> 
•wn,  without  Mymg  that  ha  knew- they  ware  the  goods 
of  another;  the  Court  held  that  an  aetuu  lay  on  this 
base  ifinnstiony  beoawe  Uie  plaintiff  had  no  means  «f 
knowing  to  whom  the  proper^  belonged  bat  (oly  br 
the  posseesion.  So  in  Mwim*  ▼.  Ae^iMafs  (1  Sallt. 
210^,  Holt.  C.  J.,  say^  "When  one  havuig  the  poa- 
ssBBMm  of  any  personal  chattel  s^  it,  the  base  affrm- 
ing  it  to  be  his  amoanta  to  a  WBrraoty,  and  an  aetioB 
lisB  on  the  affirmation;  for  his  baring  poHsaaion  is  s 
•elonraf  titl&  and  pamapa  no  other  title  can  be  mada 
ont:  aliter  whm  the  adisr  la  ont  of  poisswion,  fin- 
there  may  be  loom  to  question  the  seller's  title,  and 
ooeeot  en^OT  in  each  ease  to  haro  either  aa  exprsa 
wanaaty  or  a  good  title."  In  RmMH  v.  Vmu^um, 
(Czo.  Jao.  196),  whiA  waa  ease  for  deceit  against  tha 
oefondant  for  selling  tithes  knowing  Uiat  he  had  ao 
right  to  thMD,  it  waa  hdd  that  the  wrtfon  would  not  lie 
becaose  ha  gave  no  wamn^  of  right  to  sell  and  liad 
not  any  posesesioa  of  them.  In  Fumi*  t.  Lnomttrf 
(Id.  474),. also,  whieh  was  case  for  selling  shee^  the 
defondnt  folaely  affirmmg  them  to  be  bis  own,  it  ma 
objected  that  it  was  not  ahewn  that  the  owner  had  i»- 
terforsd:  *«sed  noa  alloe«t«r;  for  the  aale  ef  gee* 
irtiich  were  not  hie  owa  bat  «Snniw  them  to  be  hii 
goe*  knowiw  them  to  be  •  atmgen,  is  the  eanae  at 
tibe  action."  In  S  Black.  Com.  461,  is  stated,  «*  By 
the  civil  law  an  implied  warranty  was  annexed  to  evm 
i^e  in  reepect  to  the  title  of  the  rosdor;  and  so  too  la 
onr  law  a  parchaaer  of  goods  and  chattels  mar  have  a 
satlsfoction  from  tlie  sdler  if  he  seHs  tliem  as  ni»  own, 
and  the  title  proves  deficient,  witlioat  any  expreea  wbp- 
nnty  for  that  purpose."  In  2  Kent,  Com.  478,  **  In 
every  sale  of  a  enattel,  if  the  poasevon  be  at  the  time 
in  another,  and  there  be  no  covenant  or  warraiUy  of 
title,  the  mie  of  caveat  emptor  wplies,  and  the  party 
bays  at  his  peril.  Bat  if  the  soler  baa  p<sae8BiOB  ot 
the  article,  and  he  sella  it  aa  liia  own  and  not  aa  agent 
for  another  and  for  a  foir  nioe,  he  is  nndentood  to 
warrant  the  title."  In  AdamKM  v.Jarwity  (4  Bing. 
66),  the  Conri,  after  goin^  threngh  the  oaass^  wof, 
**  These  cases  rest  on  this  pnnciide,  that  if  a  man  Imt^ 
ing  the  powcBiion  of  property  wliidi  gives  him  the 
character  of  owner,  affirms  that  he  ie  owner,  and  ttier»- 
by  indaces  a  man  to  bay,  when  in  ptnnt  of  fact  tiie  m- 
foraiant  is  not  the  owner,  he  is  liable  to  an  action."  And 
in  Peto  T.  Blada  (6  Taunt.  657)  it  was  held,  that  the 
kw  raises  an  implied  atomise  in  a  Aeriff  selling  roods 
taken  in  execation,  tnot  he  doea  not  know  tiiat  ne  is 
deetitute  of  title  to  them.  [PorAi,  B.~l  remembw 
riuntly  after  I  come  to  die  bar,  oontending,  befoae 
Chief  Jwtioe  ManafieU,  at  Niei  Frins,  that  on  a  sale 
by  a  sheriff  them  was  an  impHed  warranty  of  tttle ; 
bnt  the  Chief  Justiev  tceoted  mj  objeotian  with  great 
eootempt,  and  ezpresasd  great  aatonuhmeot.l  In  the 
recent  case  of  AlUm  r.  I&Uhb,  (13  Mee.  A  V.  106), 
PolleA,  C.  B.,  saya,  in  deUvaring  tbs  ji^gment  of  the 
Cont,  I  certainly  con  flad  no  oathority,  and  I  bam 
no  teeoIleetioB  ef  ever  hearing  the  dectnne  ^plied  to 
this  ease,  that  the  buyer  ia  booad  to  take  care  that  the 
plaintiff  has  a  good  title  to  the  goods;  and  that  if  it 
turn  oot  that  the  plaintiff  baa  not  a  good  titl^  the 
buyer  of  the  goods  should  liave  tafcm  oore  of  that  b» 
fore  he  made  the  oontract,  and  therefore  he  is  boand 
by  t^e  eontnot  notwithatonding  he  is  able  to  prove 
that  the  seller  had  no  title.  The  doctrine  of  caveat 
eaaptor  applies  not  a*  oil,  as  I  smrriiflBd,  to  the  title 
ef  the  plnntiff,  bat  to  the  ooaiktiott  of  the  aoods." 
IParie,  &~That  most  ealybe  leohedoaas  a  diotai^ 
notae  thcepiniooof  theCooTt.  C.  B.— Thas 

may  be  a  distinction  where  a  man  is  a  profosMd  deakr 
monwtfcle,  win  thencMtaseof  Sanutf  v.  JbOUtt, 
(II  Jar.  827).]  Rot  ae  to  Oe  («rir  to  tbeartide.  [They 
alio  eitsd  Biwnn'a  MaxmM^  6Bi;  Snuth'a  Commereial 
L>a^M0>  M  ed.;  iMiaMs t.  >MpIo«,  PmIm^  Mj 
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WaOmr  t.  MOar.  17  Iav  Jonm^  N.  <^  B.,  103 ; 
and  Pmim,  B.,  nftmd  to  Addison  on  Contneto,  p.  210, 
of  which  work  as  well  as  of  Broom's  Maxims  he  spoke 
in  terms  of  approbation.^  The  plaintiff's  coansel  likewise 
contended  that  it  did  not  clearly  appear  from  tlie  eri- 
dence  that  the  harp  was  sold  as  a  forfeited  pledge;  but 
nothing  ultimately  turned  on  this  point. 

Martin  and  PetersdotW,  contra. — No  sucli  iniplitd 
Wliranty  as  contended  for  exista  by  tiie  common  law. 
The  expression  "caveat  emptor"  ia  perlm)is  an  un- 
fortunate one.  Its  real  meaning  ia  that,  as  in  trans- 
te»  of  property  circumstancea  iuvariably  occur  by 
whk^  one  en  the  parties  must  be  a  loser,  it  is  better 
ftr^uw  nke  of  peaoe  that  iho  loss,  whether  sriunR 
from  defect  of  title  or  of  quality  in  the  article,  should 
fall  on  the  purchaser,  nnlesB  a  deceit  has  been  practised 
or  a  warranty  giTwi.  Were  this  not  so, there  might  be 
a  string  of  actions  by  successive  purchasers  ^inst  their 
respective  sellers,  before  the  party  in  fault  could  be  dis- 
covered. The  passa^  from  Co.  Litt.  is  the  earliest 
authority  on  this  subject,  and  is  expressly  in  point.  It  is 
suggested  that  the  warranty  of  which  it  speatts  is  a  war- 
ranty of  'fualiljf,  but  the  section  of  Littleton  of  the  Com- 
mentary on  wliieh  it  forms  part  relates  solely  to  title,  aa 
does  alao  the  rest  of  the  Commentary.  Noy's  Max. 
c.42,  ly'aliet^scase,  (3  Co.  22),  and  Ormrod  v.  HiUh, 
are  likewise  in  pc^t.  In  all  the  cases  relied  on  by  the 
other  ride  there  was  more  than  a  bare  sale — there  was 
an  affirmation  ttuU  mn  the  seller's  own. 

The  only  really  hostfle  attuunitiss  am  the  passages  in 
Black.  Com.  and  Kent  Com.,  tiie  latter  crif  whi^  Hkm 
probably  copied  from  the  former.  [Thw  dted  1 1SS. 
Abr.  91,  pi.  8;  Ross  on  Vendors,  335;  Power  v.  Bar- 
gain, (4  Adol.  &  Ell.  473).]  Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  fully  argued  before  us  some 
time  ago;  and  every  authority  cited  and  commented 
upon  on  both  sides,  bearins,'  on  the  ijuestion  whether 
there  is  an  implied  warranty  of  title  in  the  contract  of 
aale  of  an  article,  or  under  what  circumstances  tliere 
l|  a  liability  on  the  part  of  the  vendor  to  make  cood 
•MkrdeiMt  of  title. 

'  xt  It  Tery  remarkable  that  there  should  be  any  doubt, 
as  there  certainly  ia,  on  a  questionooUkely  tobeofeom- 
mon  occurrence,  especially  in  this  oommerolal  eonntiy. 
Such  a  point,  one  would  have  thought  would  not  have 
admitted  of  any  doubt. 

The  bargain  and  sale  of  a  specific  chattel,  by  our 
law  (which  differs  in  that  respect  from  the  civil  law) 
undoubtedly  transfers  all  the  property  the  vendor  has, 
where  nothing  further  remains  to  be  done,  according 
to  the  intent  of  the  parties  to  pass  it.  But  it  is 
made  a  question  whether  there  is  annexed  )jy  law  to 
such  a  contract,  which  operates  as  a  conveyance  of  the 
property,  an  implied  agreement  on  the  put  ni  the 
Tender  that  he  has  the  ability  to  convey. 

With  respect  to  exeaOorjr  contracts  of  purchase  and 
aale,  where  the  subject  is  unascertained,  and  is  after- 
wards to  be  arranged,  it  would  probably  b«  iiw^ed 
that  both  parties  meant  that  a  good  title  to  &M  sub- 
ject should  be  transfemd:  In  toe  same  manner  as  it 
would  be  implied,  under  fimilar  circumstances,  that  a 
merchantable  article  was  to  be  supplied.  Unless  goods 
wliich  the  part^  could  enjoy  aa  hia  own  and  make  full 
use  of  were  dehvered,  the  contract  would  not  be  per- 
formed. The  purchaser  could  not  be  bound  to  accept 
if  he  discovered  the  defect  of  title  before  delivery,  and 
if  he  did  and  the  Mods  were  recovered  from  him  he 
would  not  be  bound  to  pay,  or  having  paid  he  would  be 
entitled  to  recorer  it  bade  aa  on  a  nfmnliltHllim  mkich 
had  failed. 

, .  But  where  there  Is  a  bai^gain  and  sale  of  a  specified 
Moertaiued  chattel,  whidi  operates  to  transmute  the 

 '(r,aod  notiOzy  is  aaU^t  titis,  what  ia  the 

of  that  MnlMI.  Dbss  the  ooutiKt  neess- 


sarilr  import,  nnlesB  the  contrary  be  iihiiiibiL 
vendor  has  a  good  titie,  or  has  it  nmij  ft» 
tramferring  such  tiUe  as  tfas  ven^  luif 
According  to  the  Soman  law  (vid.  BonatF 

tit.  2,  B.  2,  art.  3)  and  in  France  (Code  C\i 
a.  ],  §.  1G03)  and  Scotland,  and  partially  in 
(1  Johns.  Rep.  274;  Broom's  Maxuns,  628,  w 
subject  ia  well  discussed),  there  iBBlwaysanimi 
tract  tliat  the  vendor  has  the  right  todispoaeot 
jcct  whicil  he  sells,  (Bell  on  Sale,  94);  but  the 
the  older  authorities  is,  that  there  is  by  theUi 
laml  no  warraTity  of  title  in  the  actual  eoi 
sale  any  more  than  there  ia  of  quality. 
•*  The  rale  of  caveat  emptor  applies  to  both  ,^ 
vrador  knew  he  had  no  title,  and  concealed  I 
he  was  always  held  responsiUs  to  the  purcfaa 
a  fraud,  iu  the  same  way  that  he  is  if  be  km 
defective  quality.  This  rule  will  be  found  in 
102,  and  3  Co.  22  a;  Noy,  Max.  c.  42;  F.N. 
Spriawell  v.  AlUn,  (Al.  91,  cited  by  Littledi 
Ear^  V.  Gforrrf,  9  B.  &  C.  932);  Paget  v.  A 
(2  East,  448),  referred  to  in  the  ailment.  ' 
principle  applies  to  transfers  by  deed.  Lord  1 
though  the  words  **  assign,  set  over,  and  tracsfi 
amount  to  covenant  against  eign  title,  jet  i 
the  covenantor  it  will  amount  to  a  covenant  e 
claiming  under  him :  Decring  v.  Farrin<itot. 
304)  which  was  an  assignment  of  a  chose  in  at 

It  may  be,  that  as  in  the  earlier  times  the  d 
actions  of  purchase  and  sale  were  in  mai^eti 
when  the  bon&  fide  purchaser  witboot  ■ 
iaiaed  a  good  title  as  agabut  all  exMpt  Of 
(and  afterwards  a  prosecutor,  to  whom  restitd 
dered  by  21  Hen.  8,  c.  II),  the  conmwn  la* 
annex  a  warranty  to  any  contract  of  sale,  fi^ 
may,  the  older  authorities  are  strong  to  dwvl 
is  no  such  warranty  implied  by  law  from  them 
In  recent  times  a  aifferent  notion  appear toh 
gaining  ground.  (See  the  note  of  learnededitoi 
i2  a«).  Mr.  Justice  Blackstone  says  "in  con 
sales  it  is  constantly  uuclerstuud  that  the  sell 
takes  that  the  conimadity  he  sells  ishisown;" 
Wooddeson  iu  his  Lectures,  vol.  2,p.  415,goe 
to  assert  that  the  rule  of  caveat  emptor  is  ex] 
together,  which  no  authority  warrants. 

At  all  times  however  the  vendor  was  lisbl 
was  a  warranty  in  fact,  and  at  an  early  peri( 
firming  thoae  goods  to  be  his  own  by  a  vend( 
session  appears  to  have  been  deemed  equivf 
warranty.  Lord  Holt  in  Medina  v.  Stoaghm 
210;  Lord  Raym.  693)  says,  "that  where  or 
session  of  a  pei-sonal  chattel  sells  it,  the  bnre 
it  to  be  his  own  amounts  to  a  warranty;"  but 
tice  Buller  in  Pasley  v.  Freeman  (3  T.  K.  57) 
any  distinction  between  the  effect  of  an  affirms 
ther  the  vendor  ia  in  possession  or  not,  trea 
equivalent  to  a  warranty  in  both  cases. 

Some  of  the  text  writers  drop  the  expr 
"  warranty"  or  "affinuatiMi,"  and  lay  downi 
terms,  that  if  a  man  sells  goods  "atm  om 
titiaifldaflflisiit  ha  Is  liaUe  to  mafca  good  tht 
Bla&.  Cam.  Alii ;  dting  Gro.  Jae.  474,  1  St 
90;  in  both  which  cases  there  were  all^t 
the  vendor  affirmed  that  he  had  a  title,  and , 
it  would  seem,  that  the  learned  author  trtatct 
presMon  "selling  as  his  own"  as  equi*"'^' 
alfirmation  or  warranty).  So  Chancellor  K' 
Comm.  478,  says  "  tliat  in  every  sale  ol  a  ^ 
the  ])os3es3ion  be  in  another  and  there  be  no 
or  warranty  of  title,  the  rule  of  caveat  emiM 
and  the  party  buys  at  his  i)eril.  But  if  w«l 
possession  of  the  article  and  he  sells  it  aiM 
for  a  fair  price,  he  is  understood  to  warrsnt  8 

*  Bditioa  by  Thomas  Ac  V^aseri 
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^VMfti^ivthontiMmoorkirtowhidi  mw  be  added 
»•  ^fmoB  of  tba  Itte  Loid  Chief  Jiutioe  Tindal  in 

^  would 
on  the 
Ttndoria 

tide,  luleM  tiiere  is  an  expreei 
. , «  u  iqunlent  to  it  by  dedantioiu  or  oon- 
wtbt  ^oetdoD,  in  each  ease  where  there  is  no 
"■^ncqw  tttniB,  will  be  whether  there  are 
I  omrtuees  u  to  be  cn  equivalent  to  such  a 
B^f.  ^ugt  of  tnde  if  proved,  as  a  matter  of 
>nU  of  eoone  be  solEmit  to         an  infer* 
iirsdaitog^eiiMnt;aad  wtUiontMOOf  of  sach 
)tMTBTMtiiFe  of  tlw  tnde  may  be  enough  to 
to  tke  eoaduioa  that  the  person  carrying  it  on 
^fndentood  to  eagage  that  the  pttrokaser  shall 
w  nieh  he  boys  as  anunst  all  persons.   It  is 
~  nth  nference  to  snen  sales  or  to  sxeeatoiy 
ntBhefcrione  makes  the  stetsmsnt  abore 

SUfKm^m  oocor  in  cases  as  to  the  juali^  of 
wijcli  it  ifl  dear  there  ia  by  law  no  implied 
>2jSift**^  2  East,  314);  yet  if  the 

frTyr*'"*  tradesman  in  the  way  oi  his  trade 
Ml^Pn'Pose,  {Brown  r.  Bdgmgtm,  2  Man.  & 
r"^..^  ^-  Ww,  3  Han.  &  G.  868),  be  may 
JJJJJjJJJ^^yag  that  the  goods  sappUed  am 

J  lE.***/^^  th3^^  be  any  donbt  that  if 
I  ;  SST  TJ^*     •  ■*'«'P  prolessedly  carried  on 
Ll  y-   *T'*Wthe  ihopkeeper  mnst^  eonsidered 
M  ■LT?T?L    T***  ''ho  purchase  wiU  have  a  good 
gtetotptteyydB  pn„ha,ed.   In  snch  a  case  the 
CT        •» '»«»wn,"  and  that  is  what  U  equiva- 
gjlsawanmyottitle.  But  in  the  case  now  under 
iMiuabai  the  defendant  can  be  made  responsible 
^    **  «  jsii  <fafotfiited pledge  eo  nomine,  thongh 
y*?  wt  ban  been  distinctly  stated  in  the 
^^'statsbgneto  be  a  forfeited  pledge;  for  the 
"Ma  bad  no  wQurity  from  the  defnidant  to  sell 
■  sadi.  The  dmndant  therefiire  eannot  be 
itehste  sow  It  with  a  more  extensiTO  liability 
7    ^"^  imposed  upon  him ;  and  th« 
u,  raetber  m  nch  a  sale  aoeompeiued  with 
BtWRii  toy  usertion  of  sn  absolute  title  to 
*        wiertion  that  the  article  has  been 
Ipipa^  Km  and  the  time  allowed  for  redemption 
■■lP""l^£h  thia  qnestion  wo  are  without  any  light 

F  U^^t^^^ sntesrs  unreasonable  to  connder 
r  Sjfllur^  nature  of  his  occupation  as 

k-g*y^«Tthiiig  more  thsn  that  the  subject  of 
i  ^f'^fafeMnd  irredeemable,  and  that  he  is  not 
■y^nnj  defect  of  title  to  it.  Bytheoldlaw 
* 1>  e-  21 )  he  gains  no  better  title  by  ■  pledge 
'kn^^T" .    *  "od  as  the  mle  of  the  common 
Wot  a  no  implied  warranty  from  the  mere 
itself  we  think  that  where  it  is  to  be 
tb?  natne  of  the  trade  carried  on,  the 
43*«n».  iffl  that  bade  dionld  be  sadi  as  clearly 

hZ^filr^^  it  does  not.   The  vendor  mast 

Hkr^ merely  the  right  to  the  pledge 
Wv^i^C?^-"**  the»«Bro  wa  think  the  nfle 

the  uputnent  we  find  that  there  was  a  count 
t^!!I!Llr  1*??  wcdved  as  well  ss  the  count  on 
m*"™*]'.?^  dedantion,  but  the  attention  of 
^  ^      inim  to  this  count  nor 

-a  *■  "0  J»P»«*  warranty 

\JSj-^  fte  vendor  would  not  be  Uable  for  a 
■"""toinliqaidated  danu^fla^  yet  the  purchaser 
^■^IttnuMr  back  aa  en  a  oonsideration  that 
al^i  It  egoU  be  shewn  that  it  m  the  nndentand. 


ing  of  both  parties  that  the  bargain  should  be  put  an 
ena  to  if  the  purchaser  should  not  have  a  good  title. 
But  if  then  is  no  implied  warranty  of  title,  some  cir- 
cumstances must  be  shewn  to  enable  Ihe  pli^tiff  to 
recover  for  money  had  and  reoetred.  This  cass  was 
not  made  on  the  trial.  The  only  qneetion  is,  whether 
there  was  an  implied  warranty. — AUe  abeoimU. 


PREROGATIVE  COURT. 

In  the  Goods  of  Williah  Harris.— J'e(.  22. 

W.  H.  eiffiud  kie  Home  immediate  below  the  Attettatitm 
CRauae,  wkiekwaMwHU«Kde§etotk*Bndf^the  WiU: 
—Held^  that  the  WiU  wot  dttfy  eipned  at  tie  Foot  or 
Bmdthirecf. 

The  testator  died  on  the  dth  January,  1849,  leaving 
a  will,  dated  the  20th  June,  1846.  The  will  itself  ended 
near  the  bottom  of  the  second  side  of  a  sheet  of  paper, 
with  Uie  words — "In  witness  whereof  I  have  set  to 
this  my  last  will  and  testament  my  hand  and  sealjthls 
29th  dav  of  June,  in  the  year  of  our  Lord  1846."  Then 
fbUowea  immediately  a  full  attestation  clause,  three 
lines  of  which  occupied  the  remunder  of  the  second 
^e  of  the  sheet  of  papw  on  which  the  will  was  written, 
the  rest  bdng  earned  over  to  the  top  of  ths  third  aids, 
where  it  ended,  and  wher^  at  its  Immedlirte  oonclnriwi, 
was  the  signatun  of  tA«  testatm,  followed  \iy  die  names 
of  the  attMting  witnesses. 

OurieU  moved  for  probate  of  the  will. 

Sir  H.  Jbhiiib  Fost.— Although  the  aignatnre  does 
n^t  immediately  follow  the  end  of  the  wm  itself,  still 
{he  attestation  clause  may  be  taken  as  part  of  the  will. 
I  hare,  therefore,  no  hesitation  in  prononncing  this 
-will  to  have  been  dalv  signed,  aceoroing  to  the  provi- 
aioig  of  the  act  of  Faiuament. 


COURT  OF  ADMIRALTY. 
Thk  Coltthbus.— JforeA  9. 
Begimrtu't  Retort— Total  Loee—Qnueguential  Damage. 
1.  Tie  Owner  of  a  Feetel  totalfy  lott  i^imed  eertalm 
Sums  of  Mon^  on  Aeeomtt  of  Loea  qf  Waget  and  Pro- 
fite  durwff  tie  Proeeedinge  in  the  Smt,  over  and  abate 
the  Value  ofiie  Veeeet  at  tie  Time  of  the  CoUition^  and 
61.  per  CeiU.  ItUerett.—ffeliL  that  the  Bule  of  Com- 
peniation  in  Gaeee  of  total  Loet  wa$  to  giM  onfy  the 
Value  of  the  Ship  and  Intermt,  ariMoM  rtgmrd  to  eon- 
gegtienttal  Damagett 
S.  2»e  Ownare  of  tie  SUp  doing  tie  J>amage  raited,  at 
tieir  own  JSkpmue,  tie  Veeni  swU ,  and  ^ered  her  to 
her  OwBsr,  wko  aaimed  at  for  a  total  Loee;  he  re- 
futed  to  tote  imr:—Heidy  that  the  Owner  of  the  nmken 
Ve$$d  wot  not  bonnd  to  talx  her,  and  mght  proceed 
and  recover  at  for  a  total  Lott* 
3.  7%epr<^>er  Conrte  wouM  have  been  to  teU  tie  Ship  to 
raitedf  under  «  Deeree  of  tie  Oonrtf  md  bring  tie  Pre- 
eeede  into  the  Begiatryy  to  abide  tie  Event  of  the  Snit. 
The  fishing'smack  Tiyal  was  run  down  and  sunk  by 
the  ship  Columbus,  in  June,  1847,  and  a  suit  wss  in- 
stituted in  this  court  by  J.  Woodward,  the  ao\e  owner. 
In  July,  1848,  this  sait  was  determined,  and  the  owners 
of  The  Columbus  wen  condemned  in  the  damage,  and 
the  amount  was  thereupon  referred  in  the  usual  manner 
to  the  Registrar  and  merchants.   Their  report  was  now 
objected  to  on  the  part  of  J.  Woodward,  inasmuch  as  it 
diaallowed  two  several  sums  of  69/.  and  70'.,  claimed 
as  part  of  the  damage  resulting  to,  and  of  necesdty 
sustained  by,  the  said  J.  Woodward  In  oonseqnenee  of 
the  loss  of  the  smack.  The  sum  of  891.  was  elumed  as 
the  amount  of  mges  and  victualling,  wMch,  but  for  the 
loss  of  his  nnaok,  the  said  J.  Woodward  would  havn 
earned  in  the  eonrae  of  fifty-two  weeks;  and  the  sum 
of  7til.  as  the  net  nrmee  annul  praflt  aoeming  to  hin 
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I  A*  oeonpatioB  and  employment  of  the  smack  for 
the  mme  perietL   In  amma  to  (he  Mt  eettini,'  out  the 
above  clainw,  the  ownen  «f  The  ColomhuB  alleged,  that 
the  smack  waa  weighed  at  Uieir  ezzwMe  ob  the  2od 
July,  1847,  and  taken  into  the  port^Bye:  that,  prior 
to  weighing  the  smack,  thev  had  proposed  to  Wood- 
ward's agent  to  wei^h  her,  which  proposal  he  declined; 
and  that,  liaving  weighed  her  themselves,  they  gave  him 
notice  that  islie  was  in  Rye  harbour,  and  ready  to  be 
delivered  to  him;  mid  that  a  similar  notice  was  subse- 
quently given  to  tlie  proctoi-^  of  J.  Woodward,  but  no 
M^er  was  given  to  either:  tliat,  prior  to  the  weigiiing 
w™ei»«ei^pMi  of  her  stores,  apparel,  ami  fiiniiture 
MO  been  aiT«a  by  the  officers  and  men  of  the  coast- 
ffosrd  ■enioe.as'^lUiM'by  Wood  ward  himself  ami  hia 
brother  and  the  crew  of  another  smack ;  which  stores, 
apparel,  and  furniture  ww»  itiU  'T  fti  raKiilL  and 
poweeaion  of  the  coast-gu«iid,oraf  (teM'-Vbafl^mnla. 
and  that  the  smack  herself,  and  anch  aim,  Ac.,  wen 
still  the  property  of  J.  Woodward,  who,  notwitbstand- 
iiig,  claimed  as  for  a  total  loss:  that  the  Registrar  and 
merchants,  by  their  i-eport,  allowed  the  snm  ofSWl.  10«., 
as  tor  a  total  loss,  and  without  rt-gard  to  the  hull  of  the 
smack  or  the  stores,  &c.:  that  the  smack  might  have 
been  repaired,  and  put  into  a  fit  and  st  rviceable  condi- 
tion in  all  respects,  within  a  Tnunth  aftt-r  tiu-  coiliaion 
ata  modemte  expense;  and  that  they  were  not  liablej 
nnd«a4||||rd«nMf:||H['€ourt,  for  any  other  charges  or 
expeUM  In  reqieot  of  the  damage  than  the  charges  and 
expenses  which  would  hmharnkdaBBiMd  in  repairing 
her  and  obtaining  fotaetOm      lur  atores,  &c. :  and 
wat  aU  further  lose  and  expenses  were  incurred  by  J. 
Woodward's  not  taking  possession  of  and  repairing  the 
■mack,  as  he  ought  to  have  done.  It  was  TiiTftlf^  alwirtil 
on  behalf  of  the  owners  of  The  Columbus,  that  the  sum 
of  310/.  10^.  allowed  in  the  report,  with  interest  at  the 
rate  of  61.  per  cent.,  was  more  than  ample  compensation 
lor  the  actual  loss,  and  that  the  disallowance  of  the 
sums  claimed,  m.  for  loss  of  wji^r.^s  and  75^.  for  loss  of 
profits,  was  in  accordance  with  tlie  u^sage  of  inerclmnts 
and  of  this  Court  in  like  cases.    The  re|)ly  denied  the 
gmge^of  merchaote  and  the  Court,  and  alleged  that  J. 
WoQMnMai  Might  to  renounce  and  (iisclaim  all  title 
to  AtfWMflMNten^  Hid  that  the  sum  of  310/.  10^., 
with  intere^  ^  «ft  >*it—Hii,  ii|wii1„|  for 
the  loas  rastaiiMa. 


Addama,  for  J.  Woodward,  in  objeetion  to#VMMrt. 
Sir  J.  Dodson,  Q.  A.,  and  Hardmg,  contim, 
[The  only  case  cited  was  The  Gtudle,  {t  W.  Rob. 
279).l  ^ 

^I-  LusnrNOTON.— The  Court,  with  the  assistance  of 
the  Irnnty  Masters,  pronounced  in  favour  of  the  claim 
preferred  on  behalf  of  the  plaintitf  in  this  case,  and  the 
MBoontwiK  rtferred  to  the  Re^i^trar  and  merchants 
wTXhxurt^mi.  They  have  found  as  for  a  totul  loss, 
and  hare  ^ren  the  party  proceeding  what  they  con- 
■oarto  he  ike  6ill  ralne  of  the  smack  which  had  been 
imdm,  WMl3r>««/.  Wfc  An  i>l9ertioo  hae  been 
take*  to  theirTeport  by-  Kr.  Weadmtd,  the  owner  of 
1  .  '^^~X  **"  gwnnd  thai  «U» Am  disallowed  a 
^mof8«.forhiawa«a,artni&th.*renigeprofiU 
of  the  emaek.  doriag  tlie  period  lta««Ma  Wproceed- 

the  smack  was  run  down.  On  the  part  of  Mr.  Fletcher, 
the  wner  of  The  Colambna,  it  ia  Mid  that  the  mode  of 
oolc  latmg  the  ."iio/.  lOj.  is  ernmeona,  inaemuch  as  the 
ana<  k  was  weighed,  taken  into  ftye,  and  might  there 
have  been  repaired  at  much  less  than  the  sum  allowed 
b^  the  report,  Mr.  Fletcher,  however,  would  not  hare 
OupiUed  the  report  unless  it  had  been  oMected  to  in 
Mr.  Woodward.  The  Registrar 
■adamehairia^aTa Mgeaeded  upon  the  same  principle  ■ 

■VwMMMTaf  1hi^^««d«nird,  that  the  princijk  I 


tegrnni— placing  the  party  in  the  same  m 
which  he  woiilj  liave  been  had  the  ctdliriooi 
curred.  Indemnity  certainly  is  the  principle 
eBtunstuur  that,  all  courts  must  be  gui^irj  I, 
rake,  and  it  ia  almost  impossible  to  iriv,.  th 
■—mri  >  fiooietimes  the  sum  awar  i^d  excev, 
tiaaw  Aifa  diact  of,  the  actual  W.  I  nev 
leot  a  oaae  in  which  a  veead  has  ben  tatallyk 
any  claim  haa  been  made  beyond  herTtiie. 
looked  myself  to  find  a  precedent,  bot  I  bv 
none,  nor  have  the  counsel  in  the  case.  But,wh 
has  been  a  partial  loss,  the  Court,  thinkiw 
grounds  to  be,  tliat  the  party  damaged  shoald  I 
the  status  quo,  has,  in  some  instances,  given  tin 
aninuiils  to  an  indemnity.  But  the  saine  i 
does  not  apply  in  cases  of  total  loss.  Whati 
the  consequence,  then,  i.f  givint;  aiivrliiQ-  l,e 
Talue?  If  an  liast  Indiaman  were  lost,  ;i  iLi 
beoBMie  tethaaeMnen's  wa^es  during  the  voi 
eren  for  the  homeward  freight.  I'here  woil 
sorta  of  MBaffinatfnaa.  In  .eaaea  «f  total  loss,  \ 
ralne  at  the-time  ia  to  be  talrai  as  the  hiU  it 
to  alL  If  this  is  onoe  exceeded,  I  me  no  lid 
am  of  (pinion,  that,  on  thia  ground  alone, 
maintain  this  clum.  In  the  oaK  of  psrtid. 
Court  has,  in  peculiar  drcnmatancea,  aUowej 
sation  as  for  loss  of  freight  occasioned  by  -)( 
and  thia.  was  done  in  The  Gazelle,  (2  W'.  U. 
I  think,  that,  in  this  case,  the  Registrar  ami  ii: 
have  exeircised  a  very  sound  discretion.  Thev  lu 
the  value  of  the  property,  with  interest  U'-^m 
date  of  the  loss  itself;  tlms  putting  Mr.  W  .^ 
the  same  situation  as  if  he  had  received  tiie  i 
the  time.  I  have  no  desire,  therefore,  to  dii 
report  on  that  ground.  With  regard  to  the  oUm 
of  the  caae,  1  mean  MioakiaatioM  token  bjth 
of  The  CalnmbuB,  I  admit  ^  «a8e  to  be  awi 
difficulty,  in  which  it  is  impaasade  to  hyt4l 
general  principles;  and  I  am  nlnct«afctolB^ 
that  might  lead  to  litigation  in  fntare  cmlI 
tertain  no  doubt  whatever  as  to  the  trnepdl 
which  we  ought  to  act.  I  have  no  int^tia 
porting  into  this  court  the  priufuplea  that  sppl 
3urance  cases  with  regard  to  abandonment.  ' 
on  which  1  must  prucet^d  is  tliia:  if  a  vessel  it 
sea,  it  is  not  incumbent  on  her  owners  to  gi 
expense  whatever  for  the  purpose  of  raiMiii; 
insarringthe  riak  of  failure  in  bringing  her  to  i 
safety*  Bot  I  ^ply  this  only  where  a  vessel 
net'whiwtfclM^  A  «|HUM»  of  bringmg  her 
port ;  for  wbart  a  wmaAm^^  partiaUy  ikiDi 
there  is  the  rfighteit  AaikmS  brin^  her  i 
provided  the  expense  doee  not  exceed  &e  vali 
ship,  the  effort  must  be  made.  Mr.  Woodwar 
fore,  waa  not  bound  in  this  caae  to  weigh  thi 
Mr.  Fletcher,  however,  undertook  this  expense, 
ceeded,  and  then  made  an  offer  to  Mr.  Woodwar 
the  smack  in  the  state  she  was  then  in.  The 
not  without  doubt  as  to  the  course  which  eitlie 
ought  to  have  pursued.  On  the  one  hand,  Mr. 
had  no  absolute  pro|>erty  in  her;  on  tlie  otlier, 
not  Keened  from  the  peril  of  the  sea  by  her  on 
he  might  have  left  her  at  his  own  risk ;  and  if 
bnw  nMarif  •iiitoaMdrand  he  had  £uled  in  ttu 
must  hare  taken  the  oonsequencea.  £ach  put 
have  oalted  on  the  Ooai*  to  4eaiM  «K 
proceeds  might  have  be«i  Wmq^  ia  to  dUetl 
of  the  action,  and  Fletcher  might  have  been  en 
have  the  proceeds  paid  over  to  him;  whilst 
under  the  autliority  of  the  Court  would  havej 
indefeatiible  title  to  the  purchase.  On  the  * 
think  the  Registrar  and  BserciupatoiitTeeome  I 
and  equitable  MDolHHi^A^AtiBpBtil  n 
Interred  hack. 


Digitized  by 


Google^ 


THE  JURIST. 


287 


PHITT  COUNCIL. 

iMifiUinau.E  amd  Campbell*,  Thb  Cuan- 
«  TBI  DocHT  Of  CoRawAtL,  tmd  Thb  Judot 
AwiimTT  Court.] 

[Appeal  from  British  Guiana.] 
I  Another,  Acf^ntt^  Kjemble  and  Othen, 

'   '^iMfnienut.-^  Sfi  mU  June  28,  1848. 

■  lb  HoleUref  a  BiU  of  Exchanfje  and  tit 
•  wtk  Indorser,  the  Lex  Loci  Coniraetm  of 
\Dramnu\  «f  ih-  h-i-jriT,  and  not  of  the  .(<;• 
r.^^natk  Linhiliti.-s  I,/  the  DraioT  <in-i  fn- 
■mm<-'k.   Th(rcfor-\  where  A.  ( rc-iiiaU  in 
ry       a  Hii I. -.f  Exchange  in  Farxmr  of  B, 
rtmix  IN  bmuTdiy )  upyii  C,   rexi-l/'til  in 
\  ai  C.  acrip'.ti  tt,  i/ialinfj  ii  pm/ah!''  in 
.  B.r^^the  Hill  to  T>.,'w!in  aftmrardi 
imirtfl.   When  C.'s  Acceptance  hvi-'ime  'hie, 
«  Biil(fEtdmge  accepted  hjf  D.    D.'s  As- 
...  .  -'  hrmdtnAdm  in  Dimerary  against  A.  and 

reeersintf  tkt 

Pii  T  ii^Cmtf  Dtmermrytthat  the  Lawaf 
Dmmmti.ftkBmm-DakiLawXaHdnoith9LaiB 
if  Eaflmim-itl  iT'tfrn  thia  Case;  and  that,  accord- 
mmuti*  Ut.  A .  mvi  B.,  tie  Drawer  and  Tndorser 
m  t>»Ji*  BiliKT(  at  Liberty  to  plmd  fJ.'s  Bill  OM 
^mm^fn  tarn,  of  the  first  Bill. 
IMfar^JtatkeblJ  p.  Currie  ( 1  Ado!.  .\  EU.,  N.  H., 

Brfie^ofllii;  cm  are  fully  sUffii  in  thi>  jmlg- 

^4ffftff(, fut  the  appeal,  cited  Van'lerliinU'ii,  Ih-n- 

vL'fs'iv!,  nil.  3, 

lirt  13,  s.  fiS;  Poiliier.  vol.  3,  part  1 ,  c.  2,  sh.  2-',  23 ; 
U,^nt  1.  (.6,"  De  la  Compensation;"  Chitfiinmi  v. 
n»hM6m<m  Bani,  (11  Jar.  2.1)  ;  7riml"yv. 
■'-^.(IBdif.  !(.  C.  151);  Potter  v.  /irotmi,  (6 
.wedos,  6  Hoofdd.,  a.  27,  n.  39,  et  s.  -TO, 

,  for  the  rapondents.— Ab  the  case 
titeiQot  appear  that  the  Datoh  law  has 
H«ift  the  qocition.   The  points  upon 
''ride  rely  are  nntenable,    Mackif,  tha 
ion  whose  hehalf  the  elaini  Ui  ^-''t-off 
J.       -  '"i'i^t  in  Scotland;  and  it  is  perirrily 
merchants'  contracts,  wliich  arc,  in 
^^f^Klbe  time  of  acceptance,  the  lex  )..ci 
^"H^iBM froni  the  ca.se;  and  wt-olf  \.y  Allen 
jy^Y'  ™'  the  cireumstancea  of  thi$  case,  ia 
•M»li«joa,aceorfin(f  to  the  English  la*. 

™™''r^'wiii  thoy  would  consider  tlie  (■a--i-. 
tlfc^^"*^"'  ^y  their  Lordships  cormniinicated 
huJy^  puties,  t^t  ther  desired  the  case 
bf  one  oMud  on  either  side,  upon  the 
I^f  ?«ti:  fiai^  by  whai  law  the  righta  of  the 
to  b«  goTwnedj  secondly,  what  theh 
JrV"«  I*  wpposin^  ttie  Roman-Dutch  law  not 
'••■ijpplicable  to  the  cMe. 


m  the  appellants, 

ftiliiifjn  it>  the  cases  and  aMfhorities 
jVrifei,  rt-ferrod  to  Snaith  v.  Minqay,  (I  M.  & 
^Story  on  Bills  of  P^xchan^e. 

the  first  point,  referred  to  Rothxrliihl  v. 
[i  m.  Ik  Ell.  43);  Cooper  v.  L<jrd  H'a'.le- 
*»»'-282);  Robinsojt  v.  Bland,  (1  W.  JJIuck. 


lly'l'm  m  ibeent  on  the  re-arraaient. 
ly^h  «r.  Edwank. 

^^nx  ROt  pment  on  the  occasion  of  the  ro- 
he  U  iem  twomd  hj  Mr.  FoUett  with  t 

fK,XlIL 


t34— SM);  Tksmpion  r.  Powlet,  (2  Sim.  194);  Hoda$ 
r,  FiUit,  (3  Camp.  463);  Roek*  v.  OtmpMi^  (3  Camp. 
247);  SalliiiffaUt  r.  Ologter,  (9  East,  481);  Storfa 
Conflict  of  Iawb,  pp.  88,  280,  281,  286,  291,  as  shewing 
that  the  law  of  England  most  ffOTOm  the  case.  S»- 
wmdl^,  that  the  Ei^lish  doctrine  of  set-off  had  no  ap- 
piieatioo  in  the  present  esse,  such  right  heing  only  as 
between  the  parUes  to  the  aotion,  au  that  Haekla  wm 
DO  party  to  uie  acUon :  that  the  dootriae  «f  oompensfr- 
tiou  had  no  place  in  the  law  of  England,  bat  UiaL 
even  aoootdii^  to  the  Roman- Dntdi law,  the  law^ 
compensation  only  takes  eflfoot  in  cases  of  mutual  debts 
between  tiie  parties  to  the  action.  The  requisites  are, 
that  the  debt  must  be  actually  due  and  payable ;  that 
the  debt  is  of  a  lic|uid  nature;  that  the  debt  is  doe 
to  the  party  claiming  the  set-off.  How  can  this  be 
ascertained,  except  in  an  action  where  both  debtors  are 
parties?  On  this  broach  of  the  argument  he  referred 
to  Vanderlinden,  (Henry's  translation),  p.  271. 

The  ease  stood  over  for  judgment. 

June  28.— Thb  Chancbllor  or  thb  Docht  of  Co»- 
wAix.^Thia  is  on  appeal  from  a  eentenee  of  the  Sa* 
preme  Conrt  of  (^ril  Joatioe  in  Demenury,  by  whieh 
the  appelkatB  were  ooodenoed  to  pay  the  amo«nt  of 
two  buls  of  exchange,  with  damagea,  intexart,  and 
eoats,  to  the  respondents.  The  facta  an  not  very  di»- 
tinctly  proved  on  either  ude,  bat  they  ^pear  to  ban 
been  these ;— Ifr.  RobeH  Maekie,  who  resided  at  Straa. 
raer,  in  Scotland,  was  the  owner  of  a  plantation  in 
Demerary.  Mr.  Carbery,  one  of  the  appellants,  who 
resided  in  that  colony,  was  his  attorney  and  agent  there. 
Mr.  Allen,  the  other  appellant,  was  a  merchant  in  the 
colony.  On  the  30th  March,  1841,  Ceximy  drew  npon 
Mockie  a  bill  of  exduuige  for  4fi0/.,  in  these  terms 

«  £45a  «  Demerary.  30th  March,  1841. 

"  Six  months  after  sight  of  this  first  of  exchange, 
(second  and  third  unpaid),  pay  to  the  order  of  Robert 
Allen,  Esq.,  in  London,  450/.  sterling,  value  receiredf 
which  place  to  account  of  plantation  Thomas. 

"  Edwaed  Cabbbrt. 

"  To  Robert  Mackie,  Esq.,  Stranraer,  Scotland.** 

This  lull  WHS  accepted  by  Mackie,  payable  at  Smith, 
Payne,  &  Smith's.  It  was  indorsed  by  Allen  to  Troneh- 
ton  Brothers,  of  Demerary,  who  indorsed  it  to  Euiis 
John  Trougliton,  of  London.  On  the  24th  ApriL  a 
hill  for  1070/.  13i.  4d.,  exactly  in  the  same  form,  bat 
payable  four  months  after  sight,  was  drawn  by  Cartiery 
on  Maokie,  accepted  by  him,  pavaUe  at  SmiUi,  Favne, 
&  Smith's,  and  indorsed  by  Allen  to  Troaghton  Bro- 
thers, and  by  them  to  Ellis  John  Troaghton.  The  bill 
for  1670/.  19s.  4d.  became  dae  on  the  11th  October, 
1841 ;  Um  biU  490/.  on  the  fith  December,  1841. 
In  the  preoedtng  month  of  Augast,  Ellis  John  Troagh- 
ton heoome  banKrapt,  having  these  blUs  thos  accepted 
and  indotasd  in  his  hands,  and  they  oame,  upon  his 
baidcmptcy,  into  tbepossBssion  of  the  respondents,  who 
are  his  aasigBees.  When  the  first  of  these  bills,  for 
1070/.  I3s.  id.,  became  due,  Maokie  was  the  holder  of  a 
bill  drawn  by  Troaghton,  Brotbws,  upon,  and  aoeepted 
by,  Ellis  JohB  TrouB^ton,  the  bankrupt,  for  1224/.  4>« 
wMdh  had  become  due  on  the  14th  August,  1841,  ana 
had  been  dishonoored  and  protested  for  non-payment, 
in  eoOBequenoe  of  his  bankruptcy.  Bfackie,  therefore, 
as  against  these  two  bills  for  1070/.  13>.  4d.  and  460/., 
amoanting  together  to  lfi20/.  13r.  4<f.,  had  a  clear  right 
of  set-off  to  the  extent  of  1224/.  4f.  He  rofiised  to 
pay  either  of  the  two  bilts,  and  they  were  respectively 
proiestad  for  non-payment.  Instead,  however,  of  saing 
Maelde,  the  assignees  of  EUts  John  Troughton  sent 
oat  the  two  bUw  accepted  by  Bfackie  to  Demerary, 
with  instructions  to  sue  Carbery,  the  drawer,  and 
Allen,  the  indorser.  Mackie,  on  the  other  hand,  re- 
mitted the  protested  bill  of  exchange  for  1224/.  4f.  to 
Garfaaiy,  his  attorn^;  oad  oa  the  flrd  Harafa,  184^ 
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Carbery,  sucli  attornfv,  claime<l  to  set  off  the  amount 
of  this 'hill  ngaiiist  liie  Ij'ill  for  1070/.  13^.  4rf.,  of  which 
payment  ii.ij  hfon  (U'niiiiiJoil  by  the  respondents.  This 
ctaiui  was  resisteil  by  the  rt-spondents;  and  on  the  29tli 
March,  1842,  they  commi'nceti  thfir  action  on  the  two 
bills  for  1 070/.  l.'ls".  i<l.  and  450/.  The  action  was  brought 
against  botli  Allen  and  Carbery,  who  were  joined  bb  de- 
fendants. They  put  in  separate  defences,  by  which 
(amons:  other  Uiiiigt)  they  innated  thst  the  bilb  ned: 
upon  should  be  conriaered  as  settled  to  the  extoit  of  the 
amount  due  on  the  bill  for  1224/.  4».  The  Court,  how- 
ever,  disallowed  that  claim,  and  pronounced  the  follow- 
ing sentence;— "The  Court,  hating  heard  the  parties, 
and  havin<,'  road  and  examined  the  documents  and 
Touchers  filed  and  produced  in  this  matter,  condemns 
the  defrndants,  with  rejection  of  their  conclusion  of 
exceptions  and  answer,  singuli  in  solidum,  the  one  pay- 
ing tne  other  to  be  exonerated,  to  be  reimbursed  to  the 
plaintiffs;  and,  as  regards  the  first-named  defendant, 
(Allen),  on  recfiving  cession  of  action,  if  need  be, 
against  the  second-named  dcfcnilant,  the  protested  bills 
of  exchange  filed  herein,  of  4'iil/.  sterling  and  1070/. 
13i.  id.  sterling,  with  damages,  for  re-exchange,  of 
twmty-five  per  cent^  and  lutMseat  ftna  dur  of  citation 
«ntn  fully  paid,  with  coste.**  flObeiof  this  is,  that 
if  Allen,  the  indoraeTf  pays  tiie  bill,  he  bio  Ittm  a  ces- 
non  of  action  against  Carbery,  the  drawef.  Of  coarse, 
whichever  pays  the  bill  will  have  a  right  of  recourse 
against  Mackie,  the  acceptor.  Mackie,  as  against  the 
holders,  the  respondents,  lias  a  clear  right  of  set-off  by 
the  law  of  England  ;  and  the  question  is,  whether,  by 
the  course  of  proceeding  adopted  by  the  re .'jpoii dents  of 
suing  in  Di-nuTary  tlie  other  parties  to  the  bill,  wlio  will 
afterwards  Ikwc  n  rif^ht  to  sue  Mackie,  their  riylit  can 
be  defealL'd.  It  must  be  admitted  tlint  this  would  not 
be  very  consistent  with  justice ;  but  we  are  to  look  only 
to  the  rules  of  law,  as  they  may  be  applicable  lo  the 
issue  joined  between  the  pai-ties  upon  this  record.  The 
'  appellants  contend  that  theb  llahilities  are  to  be  go- 
wned by  the  Ronun-Duteh  hw'ilrhtch  preralls  in  De- 
mer^iy,  where  the  bill  was  elsad^  made  and  ^giiad,b7 
Carbery.  It  does  not  appesr  In  erldfeiice  ii'lieu  ttn  In- 
dorsement by  Allen  was  made;  but  as  Carbery's  de- 
fence, that  the  bills  are  actually  pud  pro  tanto,  must,  if 
it  prevails,  protect  Allen,  tlie  indorser,  also,  this  is  not 
material.  The  appellants  then  contend,  that  the  prin- 
ciple of  compensation  in  the  civil  law  is  adopted  by  the 
Roman-Dutch  law,  and  applied  to  bills  of  exchange: 
that,  by  the  (.fTect  of  this  principle,  a  debt  due  by  a 
debtor  to  a  creditor  is  compen.sat«d,  or,  in  other  words, 
extinguished,  by  a  liquid  debt  of  the  same  amount  due 
from  the  creditor  to  tne  debtor:  that  the  law  operates 
an  extinguishment  of  the  one  debt  by  the  other:  that 
a  surety  la  entitled  to  avail  himself  of  this  rule  ^  law 
in  respect  of  a  debt  due  to  the  principal  debtor:  and 
that  the  drawer  and  indorser  of  a  bill  of  exchann  are 
deemed  luretiee  for  the  acceptor,  and  are  entitled  to 
the  benefit  of  this  rule.  To  support  this  doctrine,  va- 
rious authorities  were  cited  from  Pothier,  Vander- 
linden,  lleinecciua,  and  other  Treatises,  which  appear 
to  us  satisfactorily  to  establish  the  proposition  con- 
tended for.  These  propositions,  indeed,  were  not  much 
disputed  by  the  respondents,  nor  was  it  denied,  tliat, 
when  a  bill  is  drawn  generally,  the  liabilities  of  the 
drawer,  acceptor,  and  indorsers  respectively  must  lie 

Governed  by  the  laws  of  the  countries  in  whicii  the 
rawing,  acceptance,  and  indorsements  respectively  took 
place ;  but  it  was  contended,  that,  when  payment  is  to 
be  made  in  a  place  dlffiBnat  horn,  that  wnm  fta  con- 
tract is  made,  the  parties  CMttOt  b*  bsU  tobare  eon- 
fneted  with  referenes  to  iho  hw  of  flw  place  of  pn- 
ment,  and  not  of  the  pises  of  eontract,  aecoidfaig  to  the 
maxun  et  the  dril  law,  "  Contraxisse  unus  rjuisque  in 
eo  loco  Intelligitar  in  quo  ut  solveret,  se  obligavit." 
And  it  Is  ugoed,  Uiat  this  bill  bung  drawn  payable 


in  London,  not  only  the  acceptor,  bat  t 
must  be  held  to  have  contracted  with  refen 
English  law,  This  argument,  however,  af 
to  be  founded  on  a  misapprehension  of 
tion  which  the  drawer  and  indorser  of  a 
The  dra\verjj)j  his  contract,  undertakes  thai 
sh'air  accept  and  afterwards  pay  tlieUinp 
Us  tenor,  at  the  place  and  domicile  oPffiF 
this  contract  of  the  drawer  be  bitiken  tj 
acceptance  or  non-payment,  the  drawer  ! 
payment  of  the  bill,  not  where  the  bill  wa 
by  the  drawee,  but  where  he,  the  djin 
contract,  with  interest, "damages,  au3  codi 
of  the  country  where  he  contracted  mtj 
every  case  of  a  bill  drawn  in  one  countryi^ 
in  another,  the  intention  and  agreement! 
bill  shall  be  paid  in  the  country  upon  whicl 
It  is  admitted,  that,  if  this  payment  he  not 
drawer  is  liable  according  to  the  laws  of 
where  the  bill  was  drawn,  and  not  nf  ihec 
which  the  bill  was  drawn.  What,  then, 
quence  of  altering  in  the  bill  itself,  ani: 
ceptance,  the  plaM  at  which  the  acceptor 
pay  ?  Can  it  be  more  than  this,  that  as  to 
the  locos  solutionis  is  aUend;  and,  th« 
him,  the  lex  loci  solntienis  is  altered!  I 
this  afi^t  the  liabilities  of  the  other  pM 
bills  are  addressed  to  Mr.  Mackie,  Stimn 
If  no  place  of  payment  had  been  mentioned 
have  been  payable  by  the  drawee  accordu 
of  Scotland.  London  being  fixed  asjbej 
ment,  they  are  payable  by  llie  dniwee-aco 
law  of  England:  a  different  law  it,  impwU 
the  acceptor,  but  not  as  aflTects  utht^r  partii 
nothing  to  support  the  distinction  couteMi 
respondents  in  two  of  the  three  ca 
them.  In  Robivson  v.  Bland  (1  ™ 
2  Burr.  1077)  and  in  Co^r  T.  I 
Bear.  284),  the  ease  arose  on  the 
ceptors ;  and,  in  the  latter  of  these  cas^ 
dd^a^remarkfaighovlitaeisto  bef< 
llA  deddons  upon  snbjects  of  this  kind,  o 
as  to  the  drawer  and  indorser  of  the  biJl,  tl 
place  where  the  bill  was  drawn  and  inaoi 
where  it  was  made  payable,  might  govern 
lities.  The  case,  however,  mainly  relied 
respondents  was  Rothsrhild  v,  Cnrrif,  (1  ■ 
N.  It.,  43).  In  that  ease,  a  bill  was  (ira^M 
on  a  party  resident  in  I'aris,  and  umde  pa; 
in  favour  of  a  payee  resident  in  Knglaofl 
doraed  over  in  England  by  the  payee  to 
.  resident  in  England.  The  bill  having  bee" 
by  the  acce|)tor  in  Paris,  it  was  held,  thai 
notice  of  dishonour  regular,  accordinjr 
France,  though  alleged  to  be  insufficnut 
the  law  of  England,  were  aofficient  to  d 
doner.  It  may  be  obeerred,  that,  since  U 
referred  to  were  decided,  the  whole  law  u 
ject  has  been  most  carefully,  elaborately,! 
examined  by  Mr.  Justice  Story  in  his  Tr« 
of  Exchange,  and  he  disapproves  of  the 
case  of  Rothschild  v.  Currie,  (Story  on  i 
§  177).  But,  without  expressing  any  om 
decision,  it  is  enough  for  us  to  observe  tni 
did  not  profess  to  depart  from  ^"y.P|5wI 
acted  upon  in  previous  cases;  and 
cipk'ti  were  or  were  not  accurately  *PP^~ 
cular  case  is  not  for  the  present  purpose  ■* 
are  of  opinion,  upon  the  whole,  that  this  < 
decided  according  to  the  law  of  Demerar  v, 
amount  dne  upon  the  bill  <br  1070^- 
first  became  due,  must  be  cooridc'^a  as 
and  extinguished  from  the  time  it  v&A 
amount  of  the  bill  for  1224/.  4*.  an"  'T" 
the  2«mainder  of  that  biU  uast  be ' 
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yffl  n*^,  iitmtaA  pajaantof  the  bill  for  460/. :  uid 
Itat  fffpUiM*  oi^t  to  hin  been  pnmoDneed  in  the 
IHti  below  ooljr  for  to  much  of  the  bill  for  4501.  aa 
i51  ivmain  nnpaid  after  soch  application  witli  in- 
taest,  accur  iiii^' to  theliwof  Deuierary,  hut  witli  no 
'  expenses, aodiucoitaof  suit. — Dtcreeofihe  Court 

Imoi  Li.vfiDiiE  and  Brougham,  The  Ciian- 
OTTHE  Di-uiY  OF  Cornwall,  and  The  Judge 

ApKIKil.TV  OirRT.j 

I  fnus  the  Frerogative  Court  of  Canterbury  .J 
Sun  f.  tuu*^~Jiify  8  owl  17. 

IPBb^I  neLe.9i-Siffnaiure—Foot  or  Mnd. 
^  Worii,  "  at  Uu  Fact  or  End  thereof,"  m  the  Wilb 
'  -  mnItU  const rwd  strictly: — ffeldy  therefor*, 
litii'illlfmiiuUed  within  an  Inch  of  the  Bc^ 
tk  tiirJ  Page,  hut  t/ie  Signature  was  on  the 
tial  tk  IVtll  wag  invalid,  although  the 
ii,it  tie  Time  of  Execution,  explained  to  the 
WibKSM  li/  tie  A)  signed. 

Ml  amieal  from  s  sentence  oF  the  Judge  of 
ilConrt,  rejecting  tlie  ;iIU-gAtion  offered 
(tk  ippcllant,  the  sole  ext'cutor  named  in 
the  will  of  toy  Bateman,  spinster,  deceased,  pro- 
pOQwiiif  tilt  ai<i  will.  Itappeaml  that  tlie  w  ill  was 
vsittc&alkbiidu'rjtiiigor  the  testiitrix,  upon  three 
'liat  of  foolscap  paper,  leaMni;  ni^  nKiii,'in ; 
Swflf  ihe  will  was  within  ahuut  one  irirli  of 
I cf  the  tliinl  page.  The  testatiix  did  not 
iga  h«r  Bine  on  (hat  page,  nor  at  the  top  of  tlio  fourth 
fige,  but  b^wej- down  that  page,  and  opposite  to  the 
in^iilioa  dau*.  The  testatrix  explftined  to  the  wit- 
^^th«ra»nffhy  she  signed  where  she  did,  which 
"""IliTiDj  been  obliged  to  make  an  interlineation 

'Sn  -j**-^''  ^he  fint  page  of  the 

wH,»Jkriitf  left  no  margin,  it  was  necessary  tliat 
the  v-itatBi  ^uld  attest  the  iiitcrlineatioii  ojuiosite 
to  B^ttt  fourth  pa;'e;  apd  that,  therefore,  the  at- 
■i*i^aii£[inje  cah]  not  be  written  higher  up,  and 
Ret  ^urtifient  room  for  tlie  attestation 
■lllabuiuiin  (.>f  the  third  page.  Tlie  Judge  of 
-^iTtCourt  was  of  opinion  that  the  will  was 
tbf  foot  or  end  of  the  will,  within  the 
•fclllh  section  of  1  Vict.  c.  26. 
*»«»rtedl2  Jur.  103.] 
^**f^«era/  and  Dr.  Harding,  in  support  of 


«  "fct  foot  or  end."    There  is  no  doubt  but 


J? '^''^  is  signed,  in  common  parlance,  at  the 
.™  does  not  prevent  there  hi-ing  a  blank 
J""«Hv  of  the  will ;  but  tiie  Court  U  asked  to 
^■"^'^•"tn.'  he  .1  Miink  space  after  the  dispositive 
ff  ".^Jill,  the  will  is  to  be  invalid.  The  Court 
.  pronounced  ag.iinst  the  will  uiuU-i-  pio- 

?'j*!'*"'iation  from  some  quarter  havin;,'  reached 
^^J5"jul  tlie  act  was  to  be  coustrned  stiietly. 


tiu.^?L  ""^"y  previiuis  east's,  aeted  eon- 

yt'j'*}' referred  to  the  following  cases:— /h  the 
mJ^,  (3  Curt.  760) ;  In  the  Goods  of  Carver, 
k' OooAefGon,  (Id.  758);  In  the  Goods 
'*^(U.748J;  In  ae€ho3t  of  Powell,  (1  Roberts. 
-  r.  Asres,  (Id.  460;  %.  C.  11  Jur.  417) ; 
i Baker,  (3  Notes  of  Cos.  162);  Willie  v. 
wof  Ca--.  4_'8):  In  the  Goods  of  Howell, 

H 

.(Sir/*.  Thesiger  v/sa  absent),  contra, 
imndant  room  at  the  end  of  the  third 
n  ^cned  the  will ;  it  was  not  necessary 
fmM  hare  been  an  attestation  clause 

brMr.  Bdwarda. 


there.  The  plain  meaning  of  the  words  of  the  act, 
**  at  the  foot  or  end,"  is,  as  near  as  conrenient  ^Fter  the 
last  line  of  the  will.  (Hudson  t.  Partef^  1  Roberts. 
14).  The  other  side  contend,  that,  because  a  rery 
stringent  conatmction  has  not  been  pnt  upon  Uie  sta- 
tute during  the  ten  yean  since  it  has  passed,  the  Court 
onght  to  follow  the  decisions ;  but  we  submit  that  thia 
is  no  reason  for  perpetuating;  bad  law. 

The  AttomtghGeneral,  in  reply. 

Lord  Lanooalb,  M.  R.,  stated  that  their  Lordships 
wera  of  opinion  that  the  appeal  must  be  dismined,  and 
the  deciaion  of  the  Court  below  affirmed;  but  that 
llidr  Lordships  would  delirer  their  reasons  at  some  fu- 
ture time. 

Lord  LjUfODALE,  on  a  snbeeqnent  day,  delirered  out 
the  following  reasons : — In  this  case,  the  will  of  tfae  t«s- 
tatriac,  Mary  Bateman,  is  written  on  three  udes  a 
sheet  of  foolscap  paper.  At  the  foot  or  end  of  the  thiid 
and  last  side  of  the  will  tliere  is  space  sufficient  to  have 
received  the  signature  of  the  testatrix  and  also  the  sig^ 
natures  of  two  witneeses,  if  not  accompanied  by  an 
attestation  clause  formally  expressed.  But  neither  the 
testatrix  nor  the  witnesses  si^ed  the  third  side  of  the 
will  immediately  at  the  foot  or  end  thereof:  her  signa- 
ture is  found  about  half-way  down  the  fourth  side  of 
the  sheet  of  paper,  no  part  of  the  will  being  immedi- 
ately aboTe  it ;  and  with  the  signature^  about  the  middle 
of  the  fourth  side,  is  an  attestation  clause,  formally  ax- 
pressed,  and  signed  by  two  witnesses.  Tb»  ramaey 
above  the  signature  on  the  fourth  ride  is  occupied  only 
by  two  rignatnrea  of  witnesses  attesting  an  interlinsa- 
tiMi  made  iMtween  the  fifth  and  sixth  lines  of  that  part  of 
the  will  which  is  written  on  the  firstndeof  the  same  sheet 
of  p^ier.  The  qaestionis,whetherthiswill  is  signed  by 
the  testatrix  at  the  foot  or  end  of  the  will,  according 
to  the  true  intent  and  meaning  of  the  statute.  Now, 
forms  are  required  for  the  purpose  of  preventing  spurious 
wills.  It  may  happen,  even  frequently,  that  genuine 
wills,  i.  e.  wills  truly  expresring  the  intentions  of  testa- 
tors, are  made  without  OMenration  of  the  required  forms; 
and,  whenever  that  happens,  the  genuine  intention  is 
frn^ratsd  by  the  aet  oi  the  Legiskture,  of  which  the 
nnetal  olgeet  is  to  give  effect  to  the  intention.  TIm 
Coorts  most  conaidw  that  the  LegisUture,  having  s»- 
gard  to  all  probable  circumstances,  has  thonght  it  ms^ 
and  has,  therefore,  determined  to  run  the  risk  of  firua- 
trating  the  intention  sometimes,  in  preference  to  the 
risk  of  giving  effect  to,  or  facilitating  the  formation  of, 
sportons  wills,  by  the  abeenoe  of  forms.  It  is  supposed, 
and  that  authoritatively,  that  the  evil  of  defeatmg  the 
intention  in  some  esses,  by  requiring  forms,  is  less  tlun 
the  evil  probably  to  arise  by  giving  validity  to  wills 
made  without  any  form  in  aM.  esses.  When  questions 
arise  whether  the  prescribed  forms  have  been  ol>9erved  or 
not — and  such  cases  must  frequentiy  occur — it  seems  to 
be  the  duty  of  the  Courts  to  construe  the  enaetmenti 
according  to  the  pUln  rules  of  common  sens^  not  to 
strain  the  rimfde  meaning  of  tiie  worda^  or  to  be  aetata 
in  giving  q>eeial  instmctions  on  particular  oeead<ms 
for  the  purpose  of  evading  the  application  of  the  mli^ 
where  its  application  may  seem  to  us  to  frustrate 
or  defeat  the  mtention  of  testators  in  particular  casM* 
We  must  act  according  to  the  rule,  as  expressed  by  Uw 
Legislature,  founded  on  the  principle,  tluit  it  is  more 
important  to  maintain  the  integrity  of  the  general  rule 
than  to  give  effect  to  a  particular  will,  at  the  risk  of 
acting  contrary  to  the  intention  of  the  Legislature,  and 
depriving  the  public  of  that  benefit  which  was  intended 
to  be  produced  by  the  generality  of  the  rule.  Applying 
these  principles  to  the  present  case,  it  appears  to  us,  and 
we  shall  so  report  to  her  Majesty,  that  tne  name  cf  the 
testatris^  Mary  Bateman,  is  not  rigned  at  the  foot  or 
end  of  the  wiU  as  zeqniced  by  the  act,  and,  thersfin^ 
that  the  Willis  not  Talid.--/>isMU»  th$  appeal:  tit  tom 
l9b»faidaidqftM9i 
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COURT  OF  CRAHCEBT. 
Muv  V.  Ellcoce.— JiiMw  13  andU,  1848>  and 

.   iMdve  undisposed  of—EaMmtor  amd  Next  of  Kin. 
JLStlutaior  bequeathed  €itt  kUProfm^to  *^  A.^Jtis  Ex- 
tmtorst  AdminutratorSy  or  Assigns,  to  and  for  the  te- 
vtral  Uses,  Intents,  and  Purposes  following."  Then 
folhiced  certain  Trusts,  which  did  not  exhaust  the 
entire  Property;  and  at  the  End  of  the  Will  came  the 
follomuifi  C'lnuse: — '^Lastlff,  I voviinate,  constitute,  and 
appoint  the:  aforesaid  A.  Erfuf'-r  of  this  jny  last  ii'iU 
and  Testament."    The  Testator  'lied  b<  f<jre  the  Passing 
of  the  11  Geo.  4      ]   W/U..A,  r.  4i):~I/eid,  revers- 
ing/ the  Decision  of  the  Vice-Chancellur  of  England, 
that.A.wat  aTruakei^  tke  Itmdm  for  lltei^  aF 
.£m  <^  tke  Teetatoe: 
The  JDeeUkeeef  Sir  William  6rmU^  in  Sawbob  «. 
Cluk,  (U-       400),  oeemiled. 
S«BHHLHHnr£lMb.  a  baxrister,  lining  ia  jtliiliwlwL 
Bade  htenilMaM  tlM  ftid  July,  1786.  wUc^wm 
JoIIovb:— "  Impriai^lsirft  all  my  estata^  vmI 
and  personal,  in  1M»  lAnd  or  elMwhen,  ia  Bdwaid 
Ellcock,  Esq.,  his  executors,  8(1n)inistratora,orasBig:nB, 
to  and  for  the  several  uses,  intents,  and  purpoees  fol- 
lowing, (lliat  is  to  say),  ont  of  the  rents,  issues,  and 
prufit^,  ;inil  interest  of  all  debts  due  to  ine,  to  pay 
unto  my  lieiir  w  ife,  Anna  Maria,  .fOO/.  yearly  and  every 
year,  in  aikiitinii  to  Ikt  nwn  t'nrtinif,  which  survives  to 
ner;  and  in  liii-^t,  likfwisf.  tu  jaTiiiit  and  suffer  her  to 
have  tlic  lull  unjuyinent  of  tlit-  uses  and  services  of  all 
my  iieyio  slaves,  except  Jnckey,  wliom  I  direct  to  be 
freed  at  the  e^ense  of  my  estate;  and  in  1rnst,»lso,  to 
pemitaod  aafiW  her  to  use  all  my  household  fumiture 

and  iihtii  ftwlug  Im  imkmwd  Mtki  mA^tnt,  eiao,  to 
noeTve  tt»  Mtiwl^arite^rftfia  debtaw  to  ne  ttmn 
John  Prettyjohn,  Eag.,  dmrae  aieHveaof  the  taid  J<^ 
Prettyjohn  and  the  lives  of  bis  son  and  daughter,  Char- 
lotte Prettyjohn  and  John  Prettyjohn,  junior  ;  and  in 
trust,  likewise,  to  dischai^e  the  said  John  I'reltyjohn 
from  tbe  sum  of  2500/.,  which  sum  I  bequeath  unto 
hi>.  two  c!iii(in'n,  the  aforesaid  Charlotte  Prettyjohn  and 
Jolin  l'icttyj<'lin,  and,  in  case  of  their  death'  unto  the 
-aforesaid  John  rrettyjolin  hinisolf ;  and  in  trust,  also, 
todividethe  remainder  of  the  interest  of  debts  due  to 
me  in  the  followinfr  manner,  in  etjual  jivoportions,  be- 
tween 11.  E.  Holden  Parris,  Mart;  aret  I'.llcock,  and 
Ama  Maria  Ellcock,  daughters  of  the  aforesaid  Kdwan] 
£Ucock ;  and  in  case  my  said  wife  Anna  Mai-ia  should 
intermarry  and  have  nHMmn  iiiil— rt  Uii  ili>iJ_  the 
principal  sums  amongst  ibA'W-jNKUUkniaa  ihid]  be 
living  at  the  death  of  the  8finearf4ij«ttB>Piettyioba, 
aenior,  Charlotte  PrettyjohM,  and  tSnbtii  iPrettyjohB, 
junior;  and,  in  the  meantime,  to  divide  one  principal 
aum  ot  ISfXf/.,  part  of  the  debt  due  to  me  from  the  es- 
tate of  the  Honourable  Samuel  Rous,  deceased,  among 
and  between  the  aforesaid  H.  E,  Holden  Parris,  Margaret 
Ellcock,  and  Anna  Maria  Ellcock,  on  the  death  of  the 
aforesaiil  Anna  Maria,  my  said  wife.  If  there  should 
be  any  dunbt  of  the  legality  of  the  above  trust  for  the 
nse  of  the  cliildren  of  my  prewnt  wife  by  a  fiitnremav- 
liage,  1  then  give  such  sum  or  sums  as  would  have 
•fc*«-their  ahaxa  or  shares  unto  herself,  upon  such  events 
ware  before  mentioned.  Lastly,  1  nominate,  consti- 
tote,  and  appatnttheariipiil  rJapMirilcock  executor 
•f  this  my  laat  will  aaA  tHtowrtj**  -  Vhe  teitaior  died 
Jn  October,  1789;  Bdwaad  mmki  mmeni-  Hm  will, 
and  be  died  in  the  year  178ft}' bia  eatitta  wwrnaw  re- 
preaented  by  the  defendant.  The  trusts  of  the  will  not 
laving  exhausted  the  personal  estate  of  the  testator, 
this  bill  was  filed  hy  plaintiff,  claiming  to  be  sole  next 
of  kin  to  the  testator,  and  as  such  entitled  to  the  un- 
disposed-of  residue.  The  osual  reference  had  been  made 
to  the  Master  to  incjuire  who  was  or  were  the  next  of 
kin  of  the  teetator.   The  Maatar  made  jiiart^wr^  find- 


ing  that  the  plaintiff  was  the  testator's  » 
kin;  and  the  cause  coming  on  upon  hirthei 
before  the  Vice- Chancel  lor  of  England,  tli 
was,  vrhetber,  this  case  being  unatiectd 
Geo.  4  ft  1  WiU.  ^  c.  the  undispoeed 
was  to  be  taken  by  tie  dafendaot,  the 
cially,  or  as  a  tnutee  for  the  next  of  kin. 
held,  that  the  executor  took  the  mdispi^c 
henef«li%*u  n»'pla&itiiL  ibtt  anl  of 
teBtafa%itlp^lli  fcwi^  tliiiirtiM 


*  ThefoUoirf^is,  tfaa^boit-lwidHteoftlft 

his  Honor 

Vics.CuAsiSLvm.  ~Nev,  ttn  «Me  itflM 
caacB  do,  upon  the  knaoige  whieh  ii  to  be  nmi 
dfic  cue  itsdf.  It  U  qidte  plain  that  Sir  D 
entertained  a  very  dear  opfauoii  Hut  tfie  aptwii 
execQtor,  where  it  is  a  separate  tbing  in  tlw' 
mere  pift  of  the  property  to  the  penon  ntaie^ 
woulii  have  th-'  operation  of  giving  it  to  thf  e« 
own  iieiietir  .■-ini|)lv — that  was  all:  and,  thcrfior 
of  Dawaon  v.  dark,  where,  in  tl»  first  insUmce, 
gift  to  penons  named,  upon  treat,  of  aU  tlie  | 
aftenrafds  there  waa  a  separate  nomination  of  i 
cutoTi,  be  held,  that  the  second  nomination  ope 
of  law  to  give  tliem  everylhiog,  except  so  ^  as 
given  away  ;  and  though  my  Lord  Eldon  seemi 
agaioit  that,  jct,  in  that  very  passage,  it  appcan 
not  alhide  to  the  bequest  precisely  as  it  aas. 
WilHam  Gmt,  bat  latter  as  if  U  was  in  snotb 
says,  (and  it  ia  not  sn  opbilen  apressed  with 
dence),  *'  My  great  difficelty  in  this  case  \t,  not  v 
of  a  deviae  bim)  beqoeet  of  real  and  penooal  eitil 
upon  truBts  ;  those  tnists  expressed  not  eihautti 
interest,  a  case  ujion  it  is  very  difficult  to  maint 
they  are  afterwards  named  executors,  they  arc  lo 
not  ezbaosted  of  the  property  :  they  take  tn 
does  not  enter  into  any  consideration  of  the  sibjo 
not  allude  to  the  thing  that  appears  promiant 
before  Sir  W.  Grant,  viz.  that  the  effect  ofnai 
executors  is  prima  fscie  as  a  gift ;  nnd  these  catti 
hnve  iiri>en  it  tliaf  were  not  the  effect.  Then  h 
the  difficulty  I  fed  is,  whether  I  am  to  eourti 
'  upon  trust'  to  mean  '  rliai  Lred  anil  chargeable,'  Of 
chargeable'  to  mean  '  in  trust.'  "  And  that  1 
illiiililliipili  II II  ^ijof  tbe  bauMWl  ia  tba  fa 
vSjitettfayMMaa  i»nriatMoaly,dwiffd 
able;  and,  therefota,  sa-  fe  aa  the  charge 
they  were  to  take  aa  dnisaes  for  their  own  baa* 
sny  the  least  or  it,  is  aa  fine  a  construction  ai  tbi 
of  Sir  Willium  Grant — that  the  sohsetiitciit  indep 
nation  of  the  party,  to  whom  the  bequest  is  bef 
oecutor,  is  to  operate  in  itadlf  aa  ■  gift  to  tbi 
William  Grant's  o|rinfon  has  not  been  overmlcdj 
the  Tery  saiue  learned  judge,  in  a  SQliseqoent  cue 
T.  Bate — 1  think  it  is  referring  to  this  opinion  of 
in  Dautaon  ▼.  Ctarkr,  and  statinj:  that  he  adhi 
opinion  ;  and  it  di>es  not  appear  to  im'  ' 
considerable  difference  between  the  case  where  di 
is,  in  the  first  instance,  to  persona  named  as  * 
wlierc  the  gift  in  trust  ia  to  persona  named,  whot 
an  independent  danae  of  the  will,  are  sppob 
cutors.  Now,  I  must  aay,  that  I  tbcngbt 
was  labouring  not  quite  so  much  in  favoor  i 
when  he  would  impose  on  me  the  necessity  01 
word  "lastly,"  and  the  senlence  that  foUowi 
the  oripiuid  hrijuest,  but  il  r.ill.er  seems  to  nfl 
place,  that  it  is  not  so ;  and  the  effect  of  that 
is  tl^a-:-tbat  then  the  Coart  is  at  liberty  to  tst 
the  effiet  of  the  party,  after  having  to  a  certau 
scribed  the  trusts,  saying  distinrtly,  "  1  nomiii»fc 
and  appoint  the  aforesaid  Edward  Elleortc  execob 
last  will,"  Now  the  testator  bocins,  "  Imprioi 
my  est.ids.  hnlh  real  and  jierMinal,  in  litis  islandi 
to  Edward  Ellcock,"  describing  him,  "his  ««* 
nistrators,  or  assigw,  to  and  for  the  seveiaL  ussi 
parpoaes  foUowinc,  that  it  to  aay;"  sad  Ibta  I  ks 
that  tliere  are  no  Shs  tban  seven  ptarmr*""  , 
expression  '<  hi  troat;"  the  firat  deelnsliaa  * 
DMDciiW  in  Hiii  ianiM|»<^*Jr^<g(<»'  * 
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^tart  tai  G.  L  RMistU,  in  support  of  the  appeal, 
ouildiideil,  that  it  was  (.'leu  from  the  will  thai  the  tes- 
Ittoi  iBleade>.l  ti)  i;ive  lii;*  property  to  the  derenil^iiit, 
(■ffcaseil  whh'.hr  cliaruuttr  oi  \i  trust  "  tu  ami  lur  the 
mrvrai  usi^,  inituts,  aiul  purjju.ie.-^  fuiiu"  iiii;,"  iSc(i.: 
thil  tht  pnij'fry  iitiii,'    iiii|(n.-iie<i  wuii  the  cli^iiMeter 
af  &  tnisl,  tlie  truiWe  c«uld  take  nothing  btiieliuially, 
tithfto^tha  beneib  did  Dot  exlutut  the  entire  trust 
mufttq:  that  tu  will  contained  two  distinct  parts — 
tti«t iMpniiiii;  "imprimis,"  in  which  the  gift  wu 
■ifr  fa tBEdefeDdant  upon  trust,  bnt  not  speaking  of 
iim  in  lis  ckracttr  of  executor ;  the  other  bepnoing 
'k^y,''  ^henhj  the  testator  for  the  first  time  named 
.  bk  fiecuior;  ami  that  the  Court  couhl  not  unite 
stwiipsriioftbe  will,  which  the  testator  had  kept 
'V^uste:  thai  the  consequence  of  holding  timt  any- 
fBaogptsti  Wilie  last  part  of  the  will  involved  this 
jbsnulT-iki  the  testator  meant  to  give  hy  tli.it  p  irt 
^      irilltlat  he  had  previously  iriven  iiy  * '  st 
liij tM  Ihiesm  y.  Clark,  (on  appe^il  licliire 
■"ion,  laVea.  247;  S.  C,  before  Sir  William 
IY«.*)9);  Robimon  v.  Taylor,  (2  Bro.  C.  G. 
IftMi.  Dry,  (1  P.  Wms.  700)  ;  Graydon  t. 
Htk.  18);  Pratt  v,  SHaddm,  {14  Ves.  197); 
^rV^ArthbiilwpofGanfHmjf,  (14Ve3.364); 
L    ^S*'  ^'"n-  79);  MiOkn  v.  Bowman,  (I 

^^■UK&nyv.  Uakn-,  (11  Vei.  87);  WiUon  y. 

j^B-^'*'^'^'"'^''  respondent,  referred  to 

*l*i£ijia Graat'a ohservfttions  in  SouOiouse.  v.  Jiate, 
j*  fa.  AB-Hie).  as  shewing  that  he  did  not  under- 
HiU lori  ^lldun  meant  to  OTemile  his  decision 
Jw«Wfl7.r/<jri.    They  cited  also  Battel^  v.  IVin- 
,(i  Sn.C.C.r,\);  GriMths  V.  Hamilton,  (12  Vea. 
'j;  Xt^y.  Dms'jii,  (1  Ves.  &  B.  260) ;  Haynes  v. 
'^M  S.  \-  S.  4%);  and  BtmeU  r.  Obnoeg,  (2 
•••;S.C.,  lOJur.  732). 


*^  ■*  pwfib,  ni  fatsrast  of  all  debts  doe  to  me." 
^^*»1at,ike  words  "  in  trmit"  are  not  used ;  bat,  in 
~~f^  ^  initaices,  you  have  seven  repetitions  of  the 
^*"iatn«;"  SQd  I  cannot  but  myself  think,  therefore, 
tht  witCTcea  which  precede  the  last  sentence,  which 
*  word  "  lastly,"  are  merely  a  declaration 

MjRl^w»  of  what  the  testator,  in  the  first  part  of  the  will, 
^T^jr  j*"'"''^         intents,  and  purposes  following." 

^'JT  ^ -f^'  remarkable  Uiiog,  that  here,  apoa  the 
t.  .    '^^'-  "'^'re  obviously  was  oot  an  ezhaustioa  of  the 

lafcjg;  hi  the  property  given,  which  apjiears  to  mi;  to 
^nWrfaSilt  thin^,  Itecause  the  tesUtur  miLjlit  h:ive 
lejidea,  and  so  on,  and  not  liave  hfi  ii  ^iv^iire 
■•■Ji^KinDgof  the  whole  of  his  [iropertv  or  nut. 
^  tlie  fact,  apparent  to  the  mind  of  the  tes- 
wT^*^  the  unit,  mfou  the  Cmof  it,  did  not  ex- 
^"■iale  ioter(itin«gwi*p«*rf  fte  prapeitr.  it  is 
U  moit  have  been  ^neeot  to  hi*  mind  that  the 
in  the  propertjF  wnim  •  inbject  for  dU- 
■  M 1  lUttde  particularly  to  this  trust,     In  trust  to 
"fl'er  her,"  that  is,  his  wife,  "to  u^c-  all  ray 
rtitare  and  plate  daring  her  natural  life."    It  ic 
therefore,  tWt,  M  it  WM  not  used  during  her 
It  oot  bring  one      tlwM  things  quK  ipso  usa 
"^l*^"*  wonid  be  an  interest  remaining  after  the 
Jm  trait,  vhidi  might  be  disposed  of ;  and  then 
(isving  declared  all  the  trusts  upon  which 
■J"i!  ^iien  to  the  party,  his  executors,  admiiu- 
■^Miipw,  saying,  "  Lastly,  I  notninate,  constitute, 
^ifaresaid  Sdwsrd  Elloock  executor  of  this  my 
It  ntber  s^teafB  to  me,  the  trae  meaning  of 
Miat  he  ^mll  be  ezecator,  that  is,  take  ever; 
lawe not  yet  n^imm  away,  and  execute  the  office  of 
jw.  tt  ruber  appears  to  me,  that  is  consistent  with 
import  of  the  words,  and  consistent  with  the 
^J'tpwted  opinion  of  Sir  William  Grant ;  and  it  ap- 
SS.     Itttt,  whateser  the  inclioatioD  of  Lord  Eldon  was 
■J^lfa,  he  did  oot  think  it  a  case  in  which  he  could 
—  —  mftan  decuioii,  wtneb  I 


Stmari,  in  reply. 

Lord  GHAvcBixoE.^Th0  prindple  is  clear — then 
m&jr  be  some  difficulty  in  ^plying  it.  The  eole  qae^ 
tion  does  the  tnut  apply  to  the  entire  oorpui  of  the 
thing  given,  or  to  eomethinff  cured  out  of  it  ?  I  will 
look  at  the  anthoritifls  Uut  nsTe  been  cited. 

Jm.31* — Lord  Charokllob.— Tbia  case,  alUisngli 
not  now  of  general  impoitance,  owing  to  the  alteration 
of  tht  nileof  eqaitjr  by  th«  11  Geo.  4  ft  1  Will.  4. c  40^ 
ii  ytA  one  of  eome  intwwL  ealUng,  as  it  is  alleged,  form 
deraion  between  the  oonflieting  opinions  of  Lord  EldoK 
and  Sir  William  Grant,  as  expreaaed  in  the  ease  of  iW- 
•MiT.Cbr»»(15Vee.40»;  18Ve8.>47).  TheVice-Chan- 
edlor  iq»pflan  to  Iwre  thongfat  then  was  not  any  stidi 
oenflict,  conaiderii^  the  ease  befon  Sir  William  Grant 
ae  a  deeision  on  the  point,  and  that  befbn  Lord  Bldm 
as  only  suggesting  a  doubt.  I  tiJce  a  rery  diffennt 
riew  of  these  two  nports.  Two  qnestions  arose  in  tiwt 
ease — First,  whether  the  peiaons  ^ipcunted  executors 
took  the  property  beneficially  by  the  gift  itself,  snhjeot 
to  certsin  chargn;  and,  if  not,  whether  they  took  it  in 
tbor  character  of  exeeators.  If  their  claim  was  good 
■ndar  the  fiiat,  the  second  wonld  not  ariee.  Sir  Wil- 
liam Giant,  passing  ow  the  fiist  qosstira,  decided 
&T0IU-  of  tiu  daim  upon  Uw  sseona;  bat  Lord  EMob, 
thinkii^  the  title  good  nnder  the  gat^  aflbmed  the  d»- 
«ne  npon  that  snund,  rmjf  diatinBtly  npa^tiw  ^ 
gnmnd  on  whi»  Sir  Willuun  Gmnt  had  foanded  hig 
decree.  Now,  if  Lord  Eldon  was  right  opon  his  ooiH 
stnictiim  of  the  gift,  tiie  claim,  on  the  ground  of  exe- 
cutorship, could  not  arise.  And  Sii  William  Grant*! 
opinion  was  on  a  point  not  in  qoeetiim  in  the  case. 
This  would  not  be  Tery  material,  exeept  as  bearing  <m 
the  obserrations  of  the  Vica-Chanoellor  in  this  cass; 
because  then  is  the  deliberate  opiidon  of  Sir  William 
Grant  on  one  side,  and  the  no  ms  delibente  opinioii 
of  Lord  Eldon  on  the  other.  It,  therefon,  beoomei 
necossaiy  to  examine  the  principle  and  grounds  <ia 
wfaieh  those  opinions  an  respectively  fbonded.  It  mut 
be  bone  in  mind,  that  thrtitle  of  an  exeentor  to  per* 
senalty,  not  otherwise  dispossd  e^  did  not  ariee  mm 
any  gift  of  the  testator,  bat  from  an  operation  of  Isir 
intndent  to  the  ofllioe.  The  will  Tested  Uie  propn^  in 
the  executor;  and  if  the  testator  had  not  directly  of 
indirectly  decland  any  paipose  to  which  he  was  tv 
apply  it,  then  was  notoing  to  interfen  with  the  legal 
ktleof  the  exeentor;  ana  he,  therefore,  ntiUns  wwth 
property  for  his  own  benefit ;  but  this  nsult,  as  wof 
snpfKMed,  being  generally  anforeeew,  and  not  intended 
by  the  teetator ;  equity  ocmsidered  many  ctrcumstancel 
as  indicatiTe  of  an  intention  ooatrary  to  the  claim,  andj 
wlien  they  wen  found  in  the  eaee,  declared  the  exe- 
entor a  tmetee  for  (he  next  of  kin ;  and  among  thsss 
was  an  enmssion  shewing  that  ihe  executor  was  in- 
tended to  nold  the  praperty  npon  tmst;  and,  when 
•neh  intentfons  snfii^tly  appeand,  thm  could  net 
be  a  men  eonclnsiTe  nasoa  wainst  the  claim  of  ths 
axeetttor,  whose  title,  depending  on  then  beiiq;  nn 
tniit,  was  necessarily  nsgatired  by  tiie  testator's  de* 
dantion,  that  then  should  be  a  tnut.  It  b  now  all 
but  a  century  since  Lord  Hardwiek^  in  71W  BMep  tf 
CSyiw  T.  Komy,  (2  Vee.  96),  treated  this  as  a  settled 
rule.  The  principle  en  which  it  is  founded  is  so  satia- 
fiMitory,  that,  if  kept  in  mind,  it  must  have  excluded 
some  nice  distinctions  wfaioh  appeand  to  me  to  be  In- 
eondstent  with  it.  The  executor  claimed  the  pnpei^ 
as  incident  to  the  (dfice,  snd  as  vested  in  him  by  virtna 
of  it  In  the  sbsenoe  of  any  intention  to  the  oontnuy 
expfossed  by  the  testator.  But  if  the  teetator  gavn 
tbm  same  pn^iet^  to  the  same  exeontw,  or  to  tar 
other  person  in  trust— thet  ta,  foe  eome  purpose  whicfc 
n  immaterial,  otiier  than  the  benefidal  enjoyment  by 
the  •xeontop— be  thoeby  dwws  an  Intention  inoonsiifr- 
ort  witii  this  iwddent  to  the  ofte^  and,  by  eo  dtrfng^ 
deatEegnU.  The  meonler  in  swdi  name  tans  Dathlr^ 
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but  what  is  essential  for  the  perforDiancc  of  the  dntiea 
of  hU  office  of  executor :  no  benefioial  mterert  in  the 
pTopertv  can  vest  in  him  as  incident  to  it,  for  none  re- 
mains that  can  m  T««t,  the  other  vrerUons  of  the  will 
having  otherwise  dispoeed  of  it  Theee  principles  would 
appear  to  be  applicable  to  all  cases  in  wliich  the  pro- 
pei-ty  olaimcil  as  incident  to  the  office  appears  by  tiie 
will  not  to  be  incident  to  it,  hut  to  be  severed  from  it 
in  enjoyment,  although  for  other  parposes  vested  in  the 
executor.  The  rule,  as  expressed  by  Lord  Eldon,  in 
P<nce  V.  The  Archbishop  of  Cimd  rhurv,  {14  Vcs.  370), 
emlu-aces  tlu'  principle  ;  for  Lord  Kldoii  says,  "  If,  as  in 
the  Cftsc  ill  Ve^-ey,  {  The  Bishop  of  Cloync  v.  Youtii]),  the 
testator  declares,  that  he  gives  it  in  trust,  and  then  does 
not  declari.'  the  trust ;  or,  as  in  Morice  v.  The  Bithop  of 
Durham^  the  tmst  declared  fails,  the  executors,  being 
clearly  intended  not  to  have  the  ben^t,  mnit  be 
tnutees  for  the  next  of  kin."  Sir  William  Grant* t 
opinion  in  Dawttm  r.  dbr^t,  flfi  Ves.  415),  and  the 
'^ce-Chancellor*s  opinion  in  tne  present  ease,  do  not 
question  the  rule,  that  a  gift  to  an  executor,  as  such, 
in  trust,  excludes  him  from  a  beneficial  interest ; 
and  if  the  property  had  been  left  to  third  persons, 
in  trust  for  the  purposes  which  failed,  no  case  would 
be  made  for  the  executor.  But  it  is  contended,  that, 
if  the  pro])cr(y,  instead  of  being  left  to  an  exe- 
cutor in  trust,  or  to  a  tliird  person  in  trust,  be  left  to 
the  txecuturs,  not  as  such,  hut  in  their  own  names, 
upon  trusts  which  fail,  or  do  not  exliaust  the  property, 
those  trustees,  in  their  character  of  executors,  are 
entitled  to  the  residue,  as  incident  to  their  office.  I 
cannot  see  any  priiui^  for  this  distinction.  If  the 
i^ce,  and  private  Airttkm  ai  the  person  appointed 
mmtm;,  an  ta  ha  c^hUML  fistioot,  it  woald.  seem 
10  Iw  Itematerid  n^M&er  tha  trustees  are  the  same 
persons  who  are  named  executors,  or  strangers;  and,  if 
the  two  cliaracters  are  to  be  considered  as  united,  the 
case  of  a  gift  to  an  executor  in  trust  is  complete.  It 
seems  to  be  aihnitted,  that  Robinson  v.  Taylor  (2  Bro.  C, 
C.  609)  negatived  the  supposition,  tliat  a  gift  in  trust 
to  the  "  executors  hereinafter  named"  was  so  different 
irom  a  gift  to  a  jjerson  by  name,  wlio  is  afterwards 
ap^inted  executor,  as  to  operate  as  a  transfer  of  the 
residue  froui  tlic  next  of  kin  to  the  executor.  It  would 
be  to  be  rc^^'iettfd  if  Ihi'  title  to  property  was  to  depend 
on  such  unsubstantial  distinctions.  The  ditfcrence  is 
merely  in  the  mode  of  expression,  for  the  purpose  of 
{minting  at  the  same  individual;  but,  unless  this  dis- 
tinction can  be  maintained,  it  would  seem  that  JtaUiuon 
Y.  Taylor  ought  to  have  governed  the  dedsioii  ha  J)aw- 
9on  V.  Clark.  Sir  William  Grant,  however,  in  that 
case,  mentioned  the  distinction,  and  in  effect  kdd,  that, 
although  a  gift  in  trust  to  his  executor,  A.  B.,  would 
entitle  the  next  of  kin,  a  gift  in  trust  to  A.  B.,  whom 
he  afterwards  appointed  his  executor,  would  entitle  tho 
executor  to  the  residue.  No  case  apj)eRr3  to  have  been 
referred  to,  and  no  earlier  case  has  been  produced,  sanc- 
tioning such  &  distinction.  When  the  case  of  Dawson 
V.  Clark  came  before  Lord  Eldon,  on  appotl,  (reported 
in  18  Ves.  247),  he  decided  it  upon  a  point  that  does 
not  arise  in  the  present  case;  but  he  most  distinctly 
expressed  his  opinion  that  the  distinction  relied  upon 
between  that  ease  and  iZoMuon  v.  Taylor  could  not  be 
]naintaifiad,a»d  ■heww^  rdaas^^  ha  vonld  «Qt  lum 
affimed  tltt  deetM  en  tlw  gnvnd  on  which  Wil- 
liam Grant  decided  it.  It  is  true,  that,  in  Southime  v. 
(2  V.  &  B.  396),  Sir  William  Grant  seemed  dis- 
to  think  those  grounds  satisfactory.  No  one  can 
!  more  inclined  than  I  am  to  pay  every  deference  to  the 
opinion  and  judgment  of  that  most  eminent  judge,  but  I 
cannot  adopt  the  grounds  on  wliich  he  acted  in  that  case. 
The  view  taken  by  Lord  Eldon  appears  tome  to  be  per- 
fectly cnrruct,  and  to  be  founded  on  the  true  principles 
whicli  have  regulated  the  decisions  on  this  subject.  Uav- 
tnfcBM>sfiB%  th»ni»Bnf  BiHamn  ngSylw^aod  flwhigfc 


authority  of  Lord  Eldon,  «jd  fnUycoDcanii 
is  reported,  in  Dawxm  v.  Clark,  to  havesud 
ject,  I  am  bound,  in  applying  myself  totli 
under  appeal,  to  consider  that  doctrine  so  Is 
Lord  Eldon  as  my  rule  and  guide;  and  that  dii 
principal  case,for  it  cannot  be  distingoisbed  £i 
V.  Clark,  as  to  the  first  point,  to  which  Iha< 
There  is,  first,  a  gift  of  all  the  real  and  perso 
Edward  Ellcock,  his  executors,  adrainistrat 
signs,  to  and  for  the  several  uses,  intents,  a: 
following.  Then  come  several  directions  us 
of  such  property,  in  each  of  which  il  i?  ( 
held  upon  trust.  And  the  will  c<>i^cliidi^ 
words: — "Lastly,  I  nominate  and  aji|Mii 
Edward  Ellcock  executor  of  this  my  la^t  v 
lament."  This  is  clearly  a  gift  of  the  wlit 
in  tmst,  though  the  trusts  declared  do  not  i 
whole.  In  ailment,  the  diffienlty  of  ooati 
beneficial  interest  in  the  execntora,  under  a 
stances,  seems  to  have  been  attempted  to 
considering  the  appointment  of  executon 
nature  of  a  gift  of  so  much  of  the  property 
been  before  disposed  of;  but  that  cannot  be 
clause,  appointing  bis  executors,  does  not  gi 
perty.  If  any  interest  accrues  to  the  execu; 
by  way  of  gift,  hut  as  incident  to  his  office. 

})ointment  were  equivalent  to  the  gift  of  I 
low  could  the  gift  of  a  money  legacy  de[iri 
cutor  of  it  ?  Again,  the  whole  property  li 
before  given,  this  appointment,  if  equivalenl 
of  property,  would  only  operate  as  abenefid 
bat  the  title  of  any  execator  to  a  benafii 
arises  from  the  legal  titU  vested  in  his  offic 
not  condst  of  an  equitable  interest,  to  he  sati 
a  legal  Utle  vested  otherwise  than  in  the  ofSt 
therefore,  reverse  the  dame  of  the  Vice^ 
and  declare  the  executor  tmrtee  for  tbe  nol 
Decree  reversed.   

Sagam  IUbh.  mi  rs  Nash.— JTq)'  \QaidJ\ 
aMr.fU.  9,1849. 

BmAnft^^eeial  Ctue—1  Sfi  ff^-* 
A  special  dim  l/tmld  ttaie  the  Coneluihn  of. 
(Ae  Cemi  hdcw,  and  not  the  Emdenoe  I 
Facte  toere  proved:  therefore,  where  it  id 
Evidence     which  a  certain  Poet  was  Me 
established  in  the  Court  below,  aeeoi^ie^ 
elusion  stated  as  the  Inference  of  the  Go 
from  the  Evidence,  it  is  not  within  the  1 
C.6G,  and  this  Court  has  no  Authority  to 
Conclusion  from  the  Facta  stated. 
The  Decision  of  Knight  Bruce,  V.  C,  w  W* 
Jur.  494),  extrajudicialfy  eqiproved. 
This  was  an  appeal,  on  a  special  case,  fron 
sion  of  Knight  Bruce,  V.  C,  (sifting  in 
reported  12  Jur.  404).    The  appeal  has  ne' 
reported,  (12  Jur.  0.^7),  on  which  occasion 
Chancellor  did  not  finally  dispose  of  the  n" 
Lordsliip  now  gave  bis  final  judgment. 

Feb.  9,  1840.— Lord  Chancelloii— I  h»J 
disposing  of  this  case  sooner,  in  the  hope  to 
find  the  means,  in  conformity  with  ths  i 
mbn  to  tha  patties  my  jadgmsvt  on  tn 
wM^  appeand  to  he  in  difference  between 
being  of  opinion  that,  from  the  form  of  ti 
should  be  precluded  from  so  doini',  I 
ties  the  opportunity  of  obtaining  sucli  fl"* 
might  enaiile  me  to  do  so.  Notwithslanams, 
the  opinion  I  so  expressed,  the  case  IiW 
any  alteration ;  and  I  am,  therefore,  compeii 
pose  of  it  as  it  originally  stood.    Hy  the  1 
c.5(;,  s.  .1,  Ihe  only  appeal  given  tu  ll"^'  , 
from  the  Court  of  Keview  is  "  oa  matters 
equity,  or  on  the  rsfosal  or  i 
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~~ri^7^BoeaJ  ia  to  be  "  on  a  special  case,  and  in  no 
*^J3    irhfttsoe'^"'*  except  the  Lord  Chancellor 
ciif^  — —  otherwise  direct;"  vhichcase  is  to  be 

ifcdl iB»^ l^^jfigd  by  the  judge  of  the  Court  of 
iiTn*****?  ariain^i  in  the  said  court,  and  hy 


I 


ni«w*iDg  is  in  conformity  with  what  is 
r^rLM  who  «re  conusant  of  the  injuries  in- 
"  1^  Tenedied  by  making  appeals  in  bank- 
*^  ^^^^ial  case.  The  W  (Chancellor  hw 
"'S^tT^own  on  ***  conrider  the  effect  of  the 
»*  "^TT^jt^AliA  wy  feet,  except  as  to  the  qnea- 
Sllr^tli*  adioi***'^'/  o'  excluaion  of  evidence. 

to  state  six  the  facto  Decenary  to  raise 
*1'"'y»  which  statement  is 
^'fcJ^^^itaaTf.    I'  follows,  as  was  laid  down  in 
m   iiifl"^^  ™"  ^^'o^Jd 

"""SL  «neln«oo  of  facts  found  by  the  Court,  and 
ciiioiM^y  irWch  the  facts  were  proved.  Can, 
.  tn  iBstter  of  law  or  equity  depend  on  the 
\.  ,Uth  inch  penons  were  actuated  t  The 
ndi  alleged  motive  is  a  fact  wliich  it  is 
tek;  «i     ^'"^     Review  to  find  and  state, 
Ib£m  ntd  BUtemoit  are  conclnaiTe.  In  the 
;^^ibe  buikrapt  neks  to  annul  the  fiat  on 
fint,  that,  under  the  circunutanees  of  the 
pi^.  <iwrtfif-"'T     *""n 't  entitled  to  take advan- 
j^Mftkvtaf  bukniplcjr  for  the  purpose  of  antng  out 
^0iti  tbettm;  and,  seeondlv,  that  the  fiat  was  sued 
i0gt  tepnpolj  ud  uBequitably,  and  for  purposes  or 
akg^fm^trnfoni^u  to  ihe  object  and  policy  of  the 
■^fctiiUl  ltts.  The  caw  certatDly  states  all  the  focts 
mtmmtj  kt  Ihe  coosideratioD  of  the  first  of  these 
friHi;  frilitaie^  that  Henry  Gumey  was  the  bank- 
W^t  frtur,  Hut  William  Brodie  Gumey,  the  father 
tfBnffjW  a  creditor  for  a  sum  of  2000/.,  and  that 
■siCinie^,  Um  brother  of  the  partner,  was  a  cre- 
wAAtHmttm.  12f.  (M.,  and  the  fiat  was  sued 
V  ami  oa  aecotiBt  of  Williani  Brodie  Gumey, 
■d  nmm  iRneiitt  in  o|»nlon  on  the  subject  of 
— »  aid  John  Nash  •  bankrapt.  The  act  of 
MMitcd  in  his  not  having  complied  with 
"titqaing  in  respect  of  his  debt  of  2000i., 
agf  mmiumf  the  case  states  the  said  John  Nash 
«5™w<iH(lo(bBnkraptcy,  under  the  sUt.  6  &  6 
t.I^wthich  actof  banlErupt«y  the  fiat  issued. 
rJ*P*™«iig  creditor's  debt  no  question  is  raised ; 
tfct « Df  bakmptcy  is  thus  stated  in  the  case— 
a  lUted  which  could  prevent  Thomas 
m«  imii^  the  fiat  on  such  act  of  bankruptcy. 
W  Wht point,  a>  to  which  the  facts  ore  stated  in 
25  .*"'*'^  opinion  there  is  no  ground  for  im- 
tudeeidon  of  the  Vice-chancellor.  As  to  the 
of  objectioQ  to  the  order  of  the  Vice- 
^  '  ■    w  it  expresses  the  purpose  for  which 
gsMtB  uand^  roch  purpose  and  the  motive  of  the 

TrW  liSj"  "  ^°  finding  in  the  case. 

ytti  Bweed,  a  long  detail  of  circumstances  brought 
the  Vice-chancellor  for  the  purpose  of 
^"ulegfd  (act,  that  the  purpose  for  which  the 
ftreign  to  the  policy  and  object  of 
^vTjP*  law;  but  there  is  no  statement  or  finding 
•"•/Jr*'^  ii  80  or  not.   These  circnmstAnces 
narrated  as  facts,  but  they  are  merely  ap- 
Pi~*.«pn»fof  the  alleged  purpose  or  motive  of  the 
lgP"|craditor.  That  is  the  fact  upon  which  the 
^^ifftttii  n  to  whether  the  fiat  ought  to  be 
■^■l'"'"'*'  Tbe  existence  of  the  wish,  object,  or 
■^"(acttbat  ought  to  have  been  found,  either 


™*»MgaiiTed,  upon  the  ease,  and  with  which 
-JjWjptbiiig  to  do  voder  the  act,  and  u  to  which, 
C"""^  I  luTc  no  anthorif  J  to  dnw  any  emclouon 


froTn  the  facts  stated.  As  to  this  fact,  there  is  no  find- 
ing in  the  case:  there  is,  indeed,  this  passage — "The 
conclusion  of  the  Yioe-Chancellor  sitting  in  Bankmptcy, 
from  the  above-mentioned  facts,  was,  that,  in  issuing 
the  said  fiat,  the  said  Thomas  Gumey  and  William 
Brodie  Gumey  were  actuated  by  a  wish  to  befriend  and 
assist  the  said  Heury  Gumey,  but  also  by  a  wish  that 
the  fiat  should  be  instramental  in  procuring  the  pay- 
ment of  the  debts  of  tile  said  dissolved  firm  of  Nash  & 
Guraey,  by  means  of  the  funds  justly  and  properly 
applicable  for  that  purpose,  and  intended  the  said  fiat 
to  effect  the  object  of  such  payment  at  the  same  time 
tliat  they  considered  it  and  meant  it  as  e  measure 
beneficial  to  the  said  Hepry  Gumey."  The  only  fact 
alleged  in  this  passage  is,  that  such  was  the  conclusion 
of  the  Vice- Chancellor;  and  the  point  intended,  I  pre- 
sume, to  be  submitted  to  me  was,  whether  such  was  a 
proper  conclusion  drawn  from  the  &cts  stated.  The 
investigation  I  have  no  authority  to  enter  into,and  the 
question  I  have  no  jurisdiction  to  decide.  If  I  could 
treat  thia  passage  as  a  finding  of  the  fact,  it  would 
amount  to  a  negative  of  the  appellant's  case;  and  if  it 
had  been  stated  as  a  fact,  I  should  probably  not  have 
had  the  case  brought  before  me  in  the  face  of  such  a 
fact  found ;  and  it  is  to  be  regretted,  that,  from  Inat> 
tention  to  the  provisions  and  object  of  the  act,  the  ex- 
pense and  delay  attendant  on  this  proceeding  have  been 
incurred.  The  course  of  my  duty  u  clear.  If  this  pas- 
sage be  not  a  finding  of  the  fsc^  there  is  nothing  before 
me  on  which  I  can  interfere  with  the  order  of  the  Viee- 
Chancellor  under  the  statute;  and,  if  it  be  a  finding  of 
the  fact,  that  finding  negatives  the  appellant's  case. 
In  either  case  the  order  mast  be  affirmed.  Having  thus 
disposed  of  the  case  on  grounds  which  I  think  it  right 
to  act  upon  as  a  mle  in  other  cases,  I  will  add,  ex^- 
judicially,  and  merely  because  it  may  be  satis&ctory 
to  the  parties,  that  I  have  yery  carefully  considered  all 
the  facts  stated  in  the  case  as  bearing  on  the  facte,  ob- 
ject, and  motive  raised  on  the  eecond  point ;  and  I  am 
satisfied  there  is  nothing  in  those  facte  to  impeach  the 
propriety  of  the  order  made  by  the  Vice-Chancellor,  or 
to  deprive  tbe  petitioning  creditor  of  tbe  right  to  uee 
the  fiat  issaed.— 7Xe  n^fondmtt,  7%oma»  Gumqf  md 
fViUiam  Brodie  Gfmmtgf,  to  have  tkeir  cottt  ovtofiht 
estate. 

JameM  Buseelt  a,nd  R.  Palmer  were  for  the  appeal. 
SwaiUiUm,  Matin*,  and  Sagl^f  for  the  reqionaeate. 

VICE-CHANCELLOR  OF  ENGLAND'S  COURT. 
TuHNBR  V.  NicHOLU. — Morch  13. 

T%t  Loateiold  Interatt  of  a  Bankrupt  dowtto  ejictualfy 
wH  in  tie  Official  Amgnu  prior  to  the  Jpgointment  <^ 
a  OreXtanr  Assignee^  as  to  enable  tie  Bauhvpt  to 
plead  kit  Bankruptey  to  a  Bill  for  the  EitecMiien  of the 
Thole  tie  Will  under  iM^he  became  mfmsted  in 
the  LeatehoUt  in  Qiuetum. 

The  bill  in  this  case  was  filed  by  an  executor  and 
trustee  of  the  will  and  codicils  of  the  testator,  Ntehollt^ 
for  the  establishment  of  the  will  and  codicils,  and  the 
execution  of  the  trusts  thereof,  under  the  direction  of 
the  Court.  It  alleged,  among  other  matters,  to  the 
effect,  that  the  testator's  estate  was  under  very  great 
liabiiity,  upon  covenants  of  an  onerous  nature  entered 
into  b^  him  in  the  character  of  lessee,  and  also  in  that 
of  assignee  of  various  leasehold  hereditaments,  some  of 
which  formed  the  leasehold  estate  of  which  he  was  pos- 
sessed at  the  time  of  his  decease,  and  others  of  which  he 
had  sold  during  his  lifetime ;  and  the  bill  charsed  se- 
veral specific  instances  in  which  breaches  of  such  cove- 
nants had  occurred.  The  hill  was  filed  on  the  13th 
December,  1848.  On  the  5th  February,  1849,  a  fiat  in 
bankruptcy  inved  agunst  the  defendant,  J.  R.  NichoUs, 
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who  was  one  of  the  testator's  children,  and  beneficially 
interested,  under  the  will  and  codicils,  in  certain  parts 
of  his  father's  freehold,  leasehold' and  personal  estates. 
On  the  8th  February,  the  adjudication  in  the  bank- 
ruptcy took  placo :  '\V.  Whitinore  was  appointed  the 
official  assiiiTiee,  iinc!  the  KUh  February  and  29th  Mai-cli 
were  fixed  for  the  piihlic  ineetinfjg  for  the  clioice  of 
creditors*  assignees  and  the  proof  of  debts.  Under 
&aae  dnnnnstances,  the  defendant.  J.  R.  NichoUs,  on 
fhe  Uth  Febniary,  filed  a  plea  to  the  bill,  which,  after 
stating  tite  fiat  and  the  eevvml  mbwqnMit  proeeedinge 
in  the  bankniptey,  and  that  the  offioal  Mdgnee  via 
appointed  under  the  fiat  to  act  with  the  Mlniee  or 
assignees  to  be  thereafter  chosen  by  \Au  enSbon  of 
the  said  bankrupt,"  proceeded  as  follows: — "And  this 
defendant  saith,  that  hi'  liatli  always,  from  the  time  of 
issuing  the  said  fiat  hitherto,  in  all  things  conformed  him- 
self to  the  statutes  concern in,^'  bankrupts.  And  this  de- 
fendant saith  he  is  adviseii,  that,  by  reasun  of  the  pre- 
mises, the  said  W.  Wliitniore  becjime  and  now  is  the 
sole  assignee  of  the  est-iitu  and  effects  of  this  defend:int, 
as  such  bankrupt  as  aforesaid;  and  that  all  riglit  and 
Interest  to  which  this  defendant  would  otherwise  be 
ntttled,  in  «U  the  property  in  the  said  hill  mentioned 
«  nfemd  to,  is  now  Teeted  in  the  said  W.  Whitmore 
swUie  benefit  of  the  crediton  «f  tUb  Mtedinrt:  ril 
which  matters  and  things  this  d«ftndniil  4oth  ftvvrts  1»e 
true ;  and  he  pleads  the  same  to  the  whole  of  the  said 
bill,  and  humbly  demands  judgment  whether  he  ought 
to  be  compelled  to  make  any  further  answer  thereto." 
The  jileii  now  came  on  for  argument.  It  was  stated  at 
the  Bar  that  there  liad  not  been  any  appointment  of 
creditors'  assignees  of  tlie  bankrupt's  estate. 

lio/t  and  E.  F.  Smith,  for  the  plea. — A  plea  is,  in  this 
case,  the  IcgitiTiiate  mode  of  ■:i'ttiug  rid  of  the  .iefeiid- 
ant,  the  bankrupt,  who  is  clearly  an  nnnecossarv  i)art\- 
to  the  suit.  If  he  were  to  put  in  an  answer,  it  would  lie 
but  to  diaolaim  all  interest,  and  he  would  be  dismissed 
«|ttft  Irtpim^  all  his eetate  and  interast  being  now 
"flMlllib*  dlBeial  aasigiuee.  [  FtM-CWceftor.— As 
I  tindenCUtd,  at  present  so  WHjHwraiiigiiMii  have  been 
appointed;  therefore,  fhON  tat'lMs  k  nHing  in  the 
official  assignee,  but  not  a  final  TeiifoB;.  lite  fad^  ttu^ 
the  official  assi^ee  may  have  aooeptea  or  dedhi^  ^e 
leaseholds  in  this  case,  is  not  sufficient.  Supposing  he 
had  accepted,  what  would  you  do,  if,  when  the  cre- 
ditors' assignees  came  to  be  appointed,  they  declined 
them?  It  could  never  have  been  intended  that  part  of 
the  bankrupt's  estate  sliouhi  vest  in  one  assignee,  and 
part  in  another.]  [  I'hey  relied  upon  Turner  v.  Rohin- 
Son,  (1  S.  &  S.  3).  They  also  referred  to  Tarlton  v. 
Homhy,  (1  You.  &  C,  Exch.,  Srjri);  Man  v.  Rkkctts, 
(I  Phil,  617);  Robertson  v.  Southgaie,  (6  Hare,  2231; 

tbstM.  1  &  2  Will. 4,  e.  6«,«.tS,s4aiidiS:  aads  &% 
Viet.  e.  tSSt  >•  24.] 
Vic>CniiDli.UB^^wfthoatMttaK(Se^    and  Chap- 


»  Atffaf,  Ibr  tile  bin).— I  notaink,  that,  in  this 
case,  there  has  been  any  effectoal  resting  of  tha  lease- 
holds in  question  in  any  person.  Tmiurv,  Bobinson 
does  not  apply ;  the  whole  queettanhflntarNvpon  the 

liability  in  respect  of   mittiriil  flifrlBiiima  The 

plea  cannot  be  sustained. 

It  was  tlien  airanged  between  the  parties,  that  the 
^ka  should  stand  for  an  answer,  tiiepAuntiff's  costs 


R.MMocK  V.  YocNfi, — Marrh  14. 
Practice — Dissolving  common  hijitncti-m — Order  Nisi. 
The  Plaintiff  had  eUaiiud  **«  common  Jnjmictvm.  The 
D^mdaatt  put  tn  ^u6r  Amvetf  and^  after  Publication 
kai  fMted,  nomf  to  diuohtT—Siid.  tk€t  an  Order 
Ntriimgii  to  Aow  been  oitaimii  aHd^McHm  was, 
tktnfore,  refused,  with  €o»ta. 
Bill  to  restrain  proceedings  In  an  acttm  at  law  apon 
«1»«idofinderaai^.  On&«mCMiniafy,  lM7,«a 


plaintiff  obtained  the  common  iajoncticm 
answer.  On  the  27tli  April  the  daeDdantij 
answer,  to  which  the  plaintiff  tepBed  oo  th 
tember.  Orders  were  obtained  for  enlargr 
tion,  and  the  time  limited  by  the  lastof  thos 
pired  in  April,  1848.  The  action  was  tried 
mer  Assizes  for  1847,  when  the  dlflBDdatl 
at  law)  obtained  a  verdict. 

Stuart  and  Haldane,  for  the  defendant^  ] 
upon  notice  aimpfy,  that  the  plaintiff  m% 
court  the  amount  of  die  damages  and  e 
acUon,  or  otherwise  that  the  Injnnctioa  ■ 
solved. 

BdhOl  and  Hm^t  Ibr  the  plaintiff,  o) 
the  motion  was  irregnlar,  being  to  dinolva 
tion  absolntely  in  the  first  instance,  no  oida 

been  obtained. 

S^tart  and  Haldane. — No  order  ni^  li: 
ca.se8  such  as  this,  in  which,  from  the  i 
proceedings,  the  suHiciency  of  tlie  answer 
suuied.  {Lacy  v.  Hombt/,  2  Ve.s.  &  B. 
whole  practice  of  fhe  Court,  on  the  unie 
tended  to  give  the  plaintiff  an  opportunif  v 
something  else  than  merits  for  cause  a^'  iin 
the  injunction.  [  Vie«-Chanodhr.—la  La 
an  OToar  nisi  had  been  obtuned,  bat  mhn 
eame  discharged ;  therefore,  there  wh  as 
it.1  If  the  order  nisi  be  a  neeessaiy  {lMi| 
order  to  dissolve,  it  being  disdianed  ns  W 
the  order  to  dissolve  would  remam.  [TV 
into  the  merits,  which,  however,  were  aot 
the  judgment  of  the  Court.] 

BetMt  and  IFardy,  contra,  were  not  hw 
Vice-Chancei,loi{. — Tlie  (juostion  comeil 
ther  what  was  decided  in  Lory  v.  //onwi 
itself  an  authority,  that,  wlicre  there  Ks 
any  order  nisi,  such  an  order  must  be  olitii 
j>lain,  that,  in  Ixiry  v.  //orti/ii/.  Lord  ElJon 
niiilion  to  dissolve  in  the  first  inslauce,  l" 
had  originally  been  an  order  nisi.  Tha 
completed  its  office ;  the  ramlt  was,  that  tk 
remained  nndissolTed,  and  thm  was  no  m 
ri4  «f  1^  Wupl  moving  to  diasolTe  v 
fn  tills  '«aai^' flto'^ny  clnmnatanco  wo 
Lord  Eldon  to  hear  the  motion  to  dlMdv 
rily  is  wanting,  for  there  has  been  no  OH 
dissolve  at  all.  A  plaintiff^  who  has  obtiunc 
tion  is  under  no  obligation  to  take  excep 
diately  upon  the  filing  of  the  answer,  be^ 
his  injunction;  and  if  he  is  contented  to 
the  d^ndant  submits  to  it,  all  things  reo 

Dot'GLAS  P.  Smith — JWare/i  24. 
Annuity — Insolvent — Contingent  Di 
The  Grantor  of  an  Annuity,  loith  a  Corom 
tain  co)tti?!/jcitt  Premittms,  teas  dischargt 
lnso!c€)i!  Art.     He  aft^-ricarJs  filed  his 
the  Annuity  DrrJ  ddifi-i-cil  up  (o  be  caricei 
that  he  had  no  Riold  to  .■mr. 
By  an  indenture,  dated  12th  July,  I82t 
between  James  Edward  Morton  Douglas,  t 
of  the  one  part,  and  William  Abbott,  of  th< 
at'Sns  witnessed,  that,  in  consideration  of 
iiXiL,  by  Abbott  paid  to  DougUs,  Doi^ltf 
to  pay  Abbott,  his  executors,  adaunistrat 
signs,  OBA  annuity  or  yearly  sum  of  SQly  to 
duriw  the  lift  of  Booglaa;  and  it  was  f 
nesseOfthat  Donglas  granted  and  assigned  n 
his  executors,  administrators,  and  assigos,  i 
yearly  income,  proceeds,  profits,  and  emo 
Dojqglas,  ariaing  from,  and  to  grow  due  and 

J*^>«tafy%  V.  IMw.  (8  Si«.  fiO^ 


Digitized  by 


Google 


THE  JURIST. 


fm,  tkt  tAewof  ngUno'  and  aetaaiT-  of  the 
itgBiT  Conrt  of  Narwidi,  and  alio  tfia  offica  of 
^.jofiBaaduinlarUiepTocaiatkim  and  piofitB 
^  a»  «U  arcboMeoMy,  to  bold  the  Mm«  aato 
io^th*  Kfcof  tha  plaUttfr^  to  be  weU  and 
_^itlj  uccatid  1^  AUwtk  or  faia  depa^ ;  rad 
«iBtna  luail  mm  <^  fiOfc,  pajaU*  as  theieiii 
tmL,ti>  hold  the  miA  annoal  Baaa  of  tSOL,  and 
.(tto  ymam  ihtnby  aarfped  to  Abbott,  hia 
1^  idwnistiatonL  or  amgnii,  upot  tnMt  for 
_  rHiMjMiit  of  Oa  tmakty  of  MI.  to  Abbott. 
rJl#itetW  wnoantad,  tkatincaaahe  sboaid 
■  '^Mj^M  iriiateoeTer,  whairebj  Abbatt,  his  axe- 
~   1 11  alMntnten,  ihoold  be  pot  to  my  extra 
anK^MM  in  insnnBg  the  life  of  Donalaa  be- 
1*1  mint*, then  il  sbonld  be  lawful  fbr  Ab- 
J  Vi  oHston  oa  adminittnton^  to  retain  any 
■  Mid«KeeaDtof  BMtkiag'  such  extra insnranoe; 
iMDnghi  voold  pay  to  Abbott,  his  nceoutoia 
rfciiiiiliitiiii,  aU  saeh  additioiial  orextra  jwemiaau 
\Ubi/H  aj^t  par,  withia  Uio  apaoe  of  one  month 
A  pijnwBt  BboaM  be  mada;  and  there  was  a 
tit  Rptuciieee  ef  the  aanoity.   At  the  same 

Waeiaeated,  by  way  of  farther  scourity,  a 
ttraey  to  t^Am  jvdgmaBt  fw  on 
'^idpat  was  entered  np  on  tlw  11th  Jaanarr, 
Oitkltli  Aagast,  1848,  menotialsof  the  said 
ladiftbe  wannt  of  attomey  were  iDPoUed, 
mU  ftatinr  the  connderattoB  to  have  been 
[  Wil  bj  Uie  aSd  WiUiam  Abbott  to  the  said 
it.  DoQ^  in  his  proper  petaon,  in  manner  Ibl- 
tl^  ii  to  «y,  23/.  by  a  draft  of  erett  date  with 
■  ^   XBBd  isieitiire  of  as^mnent,  drawn  by  the 
flffw^iAUwttea  Heasts.  Bametta,  Hoare,  &  Co. ; 
VUaaTff!^;  tnd  thereetdiie,beii^4]0/.,innotee 
•■•Gevcner  and  Companv  of  the  Bank  of  Enriand, 
VMbtsWiRr  oo  demaad.   The  plaiBiiff  alleged, 
^■flkaoMitl  was  defective,  aa  H  did  not,  with 
tbtttaid  Mt  for  231.,  state  how  or  when  the 
■Mil  or  paid.   Abbott  was  dead,  bat  the 
rcMaiKd  to  pa/  the  anraity  till  tba  19th 
<^1M4,  whm  be  obtalnad  a  mle  fitom  the 
>«  CsBKMe  p]«w  for  the  execntor  ef  Abbott  to 
fl«  warrant  of  attorney,  and  the  mdg- 
ksaa'oanttiUy  deed,  and  the  memorial  ahouTd 
Ejf  J**";      OB  the  30th  April,  184C,  the 
^^"■••isle  abselate,  thereby  setting  aside  the 
i**  ^-  Anyioe,  9  Jar.  «6e).   In  Jan- 
iBm^liiwss  discbaiged,  under  1  &  2  Vict. 
M_*^-*'«'«riwiit  debtor;  and  an  order  of  the 
"J         of  Insolvent  Debtors  was  made, 
"miMd  penond  estate  and  effects  in  the 


bat  M  ereditom*  aseupMea  had  been 
^Lirf  f*^   ififfMtli',  13  Jnr-  2»3>.  Donglas 
Sl'***)  fiW  bis  biU  againat  SmUh,  the 
||^~^*^'>  vh]  agunst  the  pronnonid  assignee, 
JJJJJ "^^J^P^g  to hwa  the anmuty  deed 

/w£^  """PP***    tha  WU. 
^r  "fL*^»  **       defendants,  eon- 
■rs»«iewioie  of  the  plaintiff's  piopertr 
ST^"^  l>ii  assignees,  the  biU  conld  not 
ft^fcT*  J  ^  ^  ^Mt.  e.  lie,  a  80,  enacts,  that 
*  ■Wi^Lri.'"*  pri>o»er  so  adjudicated  as 
T  wuSdJ^'^  eactend  to  any  sum  or  Sams 
•a^HwWt     '''^  payable,  hy  way  of  annmty 
JXl  1?^        t»tt>«  or  tiroes:  and  the  dia- 
r*^*»  *»y  '*w  Chan- 

>*'<A«iaic^,  (2PfaU.6^).   Nor  could 


^^j^7~  ^'^eaic*,     mu.  nor  coum 

instrament  legaUy  void  deUvafed  np. 
^.T.a       ■»  ^7,  eoBtandad,  that  the  pay- 


The  Ym-CnAifcnixom  than^ht  th^  seot  80  cleariy 
applied  to  the  annaity  in  qnestMw  aa  vestii^  it  in  the 
assignee ;  sod,  theT«i»e,  the  only  thin^  ha  eould  do 
waa  to  dismiss  the  bOl,  with  eoata.} 


VICB^HANCELLOR.  KNIOHT  BRUCE'S  COURT. 
WnrNK  p.  Peicb.— JfW.  10. 
Sailmt^  iSloFsr,  Sale  of—XeffUtration—Ittdemu^. 

A  Brokm-  9$ld  100  Shwret  im  a  Railway  Oae^Mi^  fvr 
hit  PriaeipiUf  la  a  JU&sr,  an  Omditim  tiat  At 
MonU  ^  t/u  Name  c/  kit  (t)m  Jobber' g )  PnmmpmL 
m  a  Da^  mamed.  On  Uut  Day  tie  Bnier'e  7%eiet 
woe  sflnl,  requirmg  tie  Shar«t  M  te  trtm^errei 
Mo  <i«  Name  of  P.  17te  Fem^  eateuied  the  TVatUf 
fw  Deedy  but  P.  r^imd  to  eaeeiOe^  at  the  Certifieah$ 
werenotmuedi  bm,  on  a  MemormAm  heutg  mdortti 
thmt  the  Cerlijioatet:  were  in  tie  (Mcb,  he  accepUd  the 
aamte  mmd  fmtd  tie  Afea^r.  P.  itonui^  refuted  le  r#> 
^fitter  himee^  at  the  Owmr  ef  tie  Siaretf  the  Fender 
filed  «  BiU  agminet  Am,  aOegm^  that  tha  Jeiber  wm 
hit  Agemty  and  prmimg  •  Deem  that  he  miaht  be 
ordered  <o  refitler  hmt*^,  and  the pmU  Caut,  and 
indeamify  the  Vendor-  againel  fniure  Calit.  Tie  De- 
fendant eentmded  that  m  mat  net  a  Ptineipaltbntonijf 
an  Afent  for  a  dtfauUing  Prineipal;  and  that,  as 
there  wot  ne  Bargatn  to  regiOer,  aaid  ae  tie  full  Pnoa 
woe  gkeny  he  wot  not  now  bound  to  regiaer: — Bmt  the 
Ckmrt  made  a  Decree  aeoerding  to  the  Pny/er  ^  the 
BiU. 

The  bin  stated  the  passing  of  the  act  for  farming 
the  Newry  and  EnniskiXten  ^ulway,  with  a  capital  of 
900,000/.,  in  18,000  shares,  of  50/.  eaoh:  that,  by  the 
Companies  Chuisea  Conaolidatitm  Act,  184fi,  it  waa 
enacted,  that  every  person  who  should  have  subscribed 
or  have  become  entitled  to  a  share  in  any  company,  and 
whose  name  should  have  been  entered  on  the  register 
of  shareholders,  should  be  deemed  a  shareholder :  that 
the  plaintiff,  Mr.  Edward  Bristow  Philip  Wynne,  was 
enthled  to  lOOshursi,  nambarad  from  17,761  to  17,880, 
and  hia  name  waa  mtared  in  the  books  of  the  company, 
called  **  The  Register  of  Shar^lders,"  aa  the  ownerot 
proprietor  «F  those  shares :  that,  in  Sept«nber,  1845,  he 
wished  to  dispose  of  them,  and  gave  instrucUons  to  Mr. 
C.  Satterthwute,  one  of  the  licensed  stockbnJcers  of  the 
Stock  Exchange,  London,  to  sell  the  same :  that,  on  or- 
aboDt  the  18th  October,  1845,  Thomas  Price,  of  the 
Stock  Exchange,  London,  the  defendant,  contiaotod, 
through  John  Graves,  of  the  Stock  Exchange,  as  his 
agent,  to  bay  these  100  shares,  f<«2/.  17f.6dL  perdbara 
— in  the  whole,  287/.  10c :  that  the  contract  was  made 
between  C.  Satterthwaita,  as  the  broker  of  Mr.  Wynne, 
and  John  Graves,  as  the  broker  or  agent  of  Ptke;  bot^ 
according  to  the  practice  of  the  Stock  Exchange,  the 
name  of  tha  principal,  who  waa  tlia  panhnsv  of  tha 
shares^  waa  not  raqntrsd  to  be  diseloaad  by  Grareanntil 
tha  30th  Oolabar,  1846 :  that,  according  to  this  pnotiM^ 
a  noto  ortkkat  was,  on  tha  30th  Ootober,  1845,  sent  by 
Graves,  with  whom  Sattorthwaite  had  deisHin  ^foctiny 
the  sale,  to  tba  efiioe  of  Satterthwaita,  by  which  he, 
Sattorthwaite,  was  required  to  transfsr,  or  cauas  to  be 
transferred,  100  Newry  and  Enniskillen  Rulway  shares 
into  the  name  of  Mr.  Thomas  Price,  of  the  Stock  Ex- 
change: that  soma  delay  arose  in  completion  of  tha 
contract  from  the  company  refusing  to  issue  to  tha 
plidntiff  the  nropcr  certificates  of  the  shares,  on  tin 
ground  that  all  the  holders  of  scrip  had  not  duly  regis- 
tered their  names  in  the  registor  book ;  but  on  the  18tk 
January,  1846,  theplaintiff  executed  a  deed  of  transfer 
ai  feUows:~**i,  Edward  Bristow  Philip  Wynne,  of 
&C.,  in  conaiderstini  of  the  mm  of  287/.  lOs^  paia  to 
mebyThiMnatFrlee,of  &«.,  do  hwebv  transfer  to  tha 
aald  ThMnas  Pries  100  shues,  nnmbered  17,761  (a 
17,860^  in  tht  nndortaUnc  caUad  *The  Newiy.and  £»- 
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niskiUen  Railway  Company/  standing  in  my  name  in 
the  books  of  tbe  company,  to  hold  unto  the  Baid  Thomas 
Price,  his  execators,  administrators,  and  assigns,  subject 
to  the  several  conditions  on  wliich  I  hold  the  same  at 
the  time  of  tlie  execntioii  liereof.  And  I,  the  saii!  Tho- 
mas Price,  do  hereby  agree  to  take  the  said  shares,  tiuli- 
ject  to  the  same  conditions."  That  the  shares  referred 
to  in  tho  deed  of  transfer  were  the  same  as  Price  con- 
tracted to  buy  as  befure  mentioned:  tliat,  immedi- 
ately after  the  execution  of  tlie  deed  of  transfer,  Sat- 
terthwaite  paid  to  the  plaintiff  281/.  5s.,  which,  after 
deducting  Bl.  5j.  for  commission,  was  tlie  amount  of  the 
purchase-money;  and  because  the  plaintiff  had  not 
tlien  received  the  oertificatee  of  shares  from  the  com- 
pany, 5attttthwati«,  in  order  to  obtain  evidenoe  of  the 
plaintiff's  title,  sent  the  deed  to  the  office  of  Ihe  com- 
pany in  order  tiiat  the  secretary  might  indorse  that 
the  certificates  of  tiie  shares  were  in  the  office,  and  that 
they  woiiM  be  delirered  to  Price  as  soon  as  they  were 
issued;  and  the  same  was  accordingly  indorsed  by  the 
secretary,  and  thereupon  the  deed  was  delivered  back 
by  the  secretary  to  Satterthwaitc,  to  be  given  to  Price : 
that,  on  the  same  18th  January,  Satterthwaitc  sent  the 
deed  to  the  office  of  Price,  who  received  it,  and  gave  to 
Sattertliwaite  a  elieijue  tur  2)iiJ/.  being  the  pur- 

chase-money and  2/.  fur  stamp;  that,  under  these  cir- 
cumstances, Price  became  the  owner  of  the  shares,  and, 
as  such,  ought  to  have  registered  his  name  in  the  regis- 
tra  book,  whereby  the  plaintiff  would  have  been  ab- 
Mdved  and  relieved,  as  he  oueht  to  have  been,  from  tJl 
liabiUfy  to  pay  the  oalls  which  th«eaft«r  might  he 
made  on  the  shares;  but  Price  negleefed  to  do  so,  and 
suffered  the  plaintiff's  name  to  continue  on  the  regis- 
ter as  owner  of  them :  that  the  first  notice  of  such  ne- 
glect or  refusal  to  roister  was  by  a  letter  from  the 
solicitors  of  the  company,  dated  25th  Decembei',  1047, 
demanding  payment  of  450^.  fur  two  calls  on  these  100 
shares:  that  Price  ought,  immediately  after  the  deli- 
very of  the  deed  of  triiiisfer  to  him,  to  have  executed 
the  same,  and  left  the  same  with  the  secretiiry,  in  order 
that  a  memorial  of  it  might  bo  entered  in  the  register 
of  transfers,  but  iie  had  neglected  so  to  do:  that,  if  he 
had  done  so,  he  would  have  been  registered  as  owner; 
but,  by  reason  of  his  neglect,  the  plaintiff  appeared  as 
owner  of  the  shares,  and  was  liable  to  calls,  aa  registered 
proprietor  <^  thaiB-.lQOribaresi  that,  at  the  time  of  sale 
and  of  the  execution  of  the  transfer  deed  by  the  plain- 
tiff, he  had  paid  all  calls  o&  the  -ahares.  ft  was  then 
charged  that  the  plaintiff  had  done  all  necessary  acts 
to  make  the  defendant  the  owner,  and  that  he  was  now 
able  to  become  the  registered  proprietor ;  and  that  if  the 
defendant  would  execule  the  deed  of  transfer  and  pay  the 
two  calls,  with  intero^.t,  he  would  l)e  duly  registered  as 
owner;  and  it  wa-^  jUMved  that  llie  defendant  might  be 
ordered  to  procure  the  liiO  shares  to  Ijc  duly  and  efiec- 
tually  trdnsferre<l  into,  and  legistuied  in,  his  name  in  the 
register  hook  of  sliareliolders  ;  ami  that  he  niiglit  be  or- 
dered to  execute,  if  he  had  not  already  executed,  the  deed 
of  transfer,  and  deliver  the  same,  so  duly  executed,  to  the 
secretary  of  the  company,  in  order  that  a  memorial  might 
be  entered  in  the  book  caUad  **  The  lU^tter  Tnms- 
iers;"  and  that  he  might  be  ordered  t«  take  all  each 
proper  steps  for  effectually  transferring  and  regirtering 
theshares:  and  that  be  might  l>e  ordered  to  pay  all  calls 
idready  made,  with  interest,  and  indemnify  the  plaintiff 
against  all  losses  and  coats  already  incurred  or  to  he  in- 
curred, by  reason  of  the  defendant  not  having  procured 
the  share's  to  be  registered,  and  by  reason  of  the  non- 
pa^mient  of  the  calls.  The  defendant,  by  his  answer, 
said  that  he  was  a  broker  on  the  Stock  Exchange,  in  : 
partnei-ship  with  John  Brown;  that,  on  the  25th  | 
September,  1845,  he  bought  of  Graves,  a  dealer  or 
jobber  on  the  Stock  Exchange,  on  account  of  Mr. 
George  Worgan,  100  shares  in  the  comi)an3',  upon  which 
21,  lOf.  per  shiure  had  been  paid,  and  agreed  to  give 


Graves  II.  premium  per  share :  tiia^  Woigmj 
time  to  pay,  Price  applied  to  Gnreefor, 

an  extension  of  it :  that  Graves  requiring  & 
a  principal,  defendant  told  him,  that  altb 
'  shares  were  not  for  himself,  yet  the  transfer 
made  out  in  Ills  own  name,  ami  lie  would 
purchase- money  on  behalf  of  his  principal 
principals'  names  were  disclosed,  eitlierlv  tl 
ant,  or  by  the  jilaintiff,  or  !)y  Sattcrtlnvaite, 
even  binding  upon  members  of  the  Stock  Es 
state  the  names  of  principals;  nor  does  the  g 
name  by  a  buyer  to  a  seller  of  shares  imp))- 
name  is  the  buyer  and  principal  in  tlie  in 
ihatsaleaof  shares  were  sonketimeseflSected  in 
Exchange  under  an  express  understondiDg 
mmt  that  the  buyer  dic«Id  giTeagnaroDto 
tering  the  shares  sold ;  but,  when  such  is 
shares  are  sold  at  a  lower  than  the  market  f 
here  it  was  not  a  part  of  the  bargain  thaltlie 
should  register,  and  therefore  he  was  nut  Ijoud 
that  no  guarantee  was  given  :  that,  when  I 
money  for  Satterthwaite,  he  debited  tlieam< 
account  of  his  principal,  Worgan  :  that  Woi^ 
proper  jierson  to  register  the  shares:  that 
agreed  to  purchase  any  siiecific  shares,  and 
tliat  the  plaiutitf  had  not  made  any  case 
Evidence  was  entered  into,  on  both  sides, 
practice  of  the  Stock  Exchange  regarding  U 
tion  of  the  name  of  each  actuu  buyer  of  su; 
same  was  in  some  du;ree  conflicting. 

IMimd  F««k  for  the  Incited  and  id 
case  of  mow  v.  Jbfter,  (12  Jnr.  152);  tbe 
ference  between  that  and  the  present  case  bei 
Shaw  V.  Fisher  the  transaction  «  as  througlio 
through  a  regular  broker,  and  not,  as  here, 
jobber. 

Russell  and  A.  J.  Lewis,  for  the  defendac 
first,  that  there  was  no  contract  or  privily  t' 
plaintiff  and  the  defendant.  The  defeui 
weeks  before  the  phlintif^"  sold  his  shares, eat 
contract  with  (I raves  totally  diticrent  in  iti 
from  that  now  sought  to  be  enfoi-ccil,  nunie 
which  it  was  arranged  that  1/.  premium 
should  be  paid,  whvteas  the  plaintiff  sol  i  hi 
premium  only.  The  defendant  had  p^ii^l 
Graves;  he  entered  into  no  specific  underta^ 
gi8ter;andwa&bound,ifbounaatall,iu  honos 
not  either  at  law  or  in  equity.  In  the  second  pi 
knew  that  the  defendant  was  only  aotiu, 
and  the  plaintiff  could  not  he  in  a  beU|id| 
Graves ;  and  that  the  defendant's  prilMHIl 
defendant,  was  the  person  liable  to  regincT.' 
that,  according  to  the  custom  of  theStoek 
the  plaintifT  ought  to  have  made  a  special  I 
tlie  registration  of  the  shares  by  the  defer 
that  it  Was  invariably  the  practice,  in  eases 
shares  were  either  liable  fo  future  calls,  or  wli 
amount  only  had  been  paid  up  ;  and  the  vent 
sequence  of"  the  guarantee  to  register,  w-afl 
such  cases,  to  submit  to  a  reduction  in  price, 
to  the  extent  of  1^.  per  share;  and  that  tb 
such  special  bai-gain  in  this  ease.  Fourth! 

Slaintiff  had,  by  his  own  negleet  In.  pot  fun 
efendant  with  the  call  lettm  teeiived  l; 
entitled  himself  to  the  as^taae^If  efer  he  f 
to  it,  of  the  Coui-t;  and  fiMr  lhsie  mm 
ought  to  he  dismissed. 

In  answer  to  a  question  from  tlie  Coart,  it 
that  the  certificates  would  be  given  to  tlie  Je: 
the  proper  officer  of  the  company,  on  i^iy'' 
calls;  and  thereupon  the  title  of  the  shurtf 
completed,  pursuant  to  the  deed  of  settlev 
company, 

Kmgot  Bruce,  V.  C— The  AcN'«f 
elude  the  defendant  from  d«9falC<*  ("^'^ 
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mtOtdiiiitir.  The  der«Dee  is  withoDt  apology 
«  .^""fc  ibedffeBduit  ia  bound  to  have  himself  re- 
ps^JJ.  N  M  to  lelieTo  tho  plaintiff ;  h«  must  pay  the 
(A^*^wt  bent  made  amce  the  lale,  and  he  miui 
a^n^P^tiff  against  all  Ibtnre  calla  in  respect 
(r*"*mt  The  ddaoce  istdthont  truth  or  justice; 
•JJiS*"  this  are  to  be  always  so  conducted 
Wore  the  Court  of  Chancery,  the  basinesB 
Exehuip  must  cease.   There  must  be  a 


t»U» Hs^r,  if  necessary,  to  inquire  vhat 
"twanade,  when  they  were  made,  and  what 
^mS^'         defendant  must  execute  the 
."^inil  deliTer  the  aama  to  the  secretary,  in 
^  the  act  of  Parliament;  and  the  plain- 
StThIT^  the  trustees  of  the  company  to  de- 
^««hficates  to  the  defendant':  and  thadelendant 
*^»94*«)steof  the  suit. 

CASES  IK  BANKRDPTCY, 
^  Bnwos,  In  f  Habtbt.— m  8. 

Ilk  Vbis  caie,  and  the  affidavits  in  sup- 
|irt«il,U1)cai  filed  under  an  incorrect  title;  but, 
gr»i*iiiie  I;  the  Court,  the  pctitioii  bad  been 


^^^injthtt  the  sffidavita  might  be  taken  off 
tt»*a<  tended  as  to  their  Utto,  and  then  re- 


—  ■*y»P<itiij[)oiithe  file. 
*'"»<  ttie  Btgwtasr,  said,  in  answer  to  a  ques- 
».  , *k«t  there  were  precedents  in  the 
tfpwceeding;  and  the  order  was 

'VlCtCEAKCELlOR  WIGRAH'S  COURT. 

•     Sk'^^M  if  Remter  before  Appearand. 
^•Cmjf  iMjwtywu  dudattd  ^  ike  AffidaviU 
^^r<^f»Mt^  hf  an  equitable  Mortgagee  for  a 
JfT^l^^  »M«  the  Order t  although  the  De- 
*^T'*"'''''^Bwm?,  and  no  Jr^jutuHon  wee  aaied. 

^SLlf  J?*  ^  V  equitable  mortgagee,  by 
^^■■WeediofUnd  and  houses  at  Pentonville, 
|PI«i(Mut  and  payment  or  foreclosure.  The 
Sr^*ll^  by  affidaiitB,  shewing  that  a  sum  of 
^"'Wwaidiietotherlaintiff:  tbatthese- 
:  SZ^J!^'  defendant  bad  not,  for  a  con- 

f  L^.""^  aide  any  payment,  either  of  principal  or 
CJJ5,°[|yrtrfthemortgagedebt:  that  the  greater 
^  >Q  unfinished  state  and  un- 
iJJVf'  ^  tbe  outlay  of  a  sum  of  about  100/. 
aW  ul?**'      houses  fit  for  occupation.  A 
n"*™!  "Wired,  but  no  appearance  had  been 
Jjtta  Mnidant  to  the  bill.   The  plaintiff  oh- 
iVtlofiTe  notice  of  motion,  before  appearance, 
■ff"^"*  (tf  a  receiver,  and  that  the  receiver 
Ij^^y  to  lay  out  a  certain  portion  of  the 
*nich  should  come  to  his  hands  in 
"Wwti^i!?*"  a  state  fit  for  occupation. 

^aitf^nrr^.^*<"^^'i  except  soar  aa  it  asked 
?l>i^&^'  ^    ^^^y  to  b^  ont  monies 

^S^kii^ri         plaintifff  agwn  mentioned  the 
^mtltbt      "^^"S  ^bat  be  did  so  at  the  sugges- 
fcrtCB'tr*''       considered  sn  order  appoint- 
"Wion,  before  appearance,  annsnal, 
V"r*?**ltctt  the  Court  granted  an  injanetion, 
■Jg^^ncrifer  m  a  eonseqnenoa     tbe  in- 

IStltoVBui.  V.c,  said  be  saw  no  reason 
«^,tiirfipjiuy  being  Closed  by  tbe  affidavits, 
«inriiieriw  iboud  sot  be  auMi^althoiigb  an 


injunction  bad  not  been  asked.  He  referred  to  Tbn- 
fi^d  V.  Irrmey  (2  Ruse.  140),  where  a  receiver  on  behalf 
of  the  grantee  of  an  annuity,  secured  by  an  equitaUa 
charge  on  land  belonging  to  the  grantor,  had  been  ap- 
pointed on  motion,  tbongb  tbe  grantor  had  not  appeared 
to  tbe  suit,  or  been  served  with  a  sabpoena*. 

COURT  OF  QUEEN'S  BENCH. 

SITTINGS  IN  BANC  AFTER  MICHAELMAS  TERM. 
Kura,  Clerk,  e.  Auroir,  Clerk.— jDw.  fi. 

A$*uBtpeit.~-The  Jlrat  Count  etated,  that  PUitOiff  wot 
Rector  of  B.,  and  entitled  at  tuck  Rector  to  eertam 
Surplice  Fees;  that  an  Order  m  Council  wa$  made, 
aet^ing  a  Dittrict  to  a  eonteerated  Chapel  in  the  eaid 
Parish,  and  directing  that  Two-Thirds  of  the  Feea 
arising  from  the  Solemnisation  of  dtarriapes,  Bap- 
titmSf  Churehings,  and  Burials  in  the  satd  ChapeL 
sh&uld,  during  the  Ineumbaity  of  Plaint^,  belong  and 
be  paid  to  Plaintiffs  and  the  remaining  One-  l^ird  to 
the  Minister  of  the  said  Chapel;  that  Defendant  wis 
appointed  Minister  of  the  said  Chapd,  and  by  reason 
wareof  became  the  proper  Person  to  solemnise  Chureh- 
ings  and  Baptisms  therein,  and  receive  the  Fees  oo- 
crmng  in  remect  theret^;  that  it  therefore  became  the 
Duty  of  Defendant  to  reeehe  such  Feet,  and  to  pay  to 
Plaintiff,  at  tuch  Rector,  7)i>o-7%irds  thereof;  and 
thereupon,  in  consideration  of  the  Premiset,  and  that 
Plaintiff,  at  the  Request  of  Defendant,  had  permitted 
Defendant  to  reeeire  such  Fees,  Defendant  promised  to 
receive  all  such  Feet,  and  pay  over  Two-  Thirds  to 
Plaintiff.  Averment,  that  Churehings  and  Baptisms 
were  solemnised  by  Dtfendant  in  the  Chapel,  and  that 
Fees  became  due  in  respect  thereof.  Breach,  that  De- 
fendant  wrongfully  neglected  to  receive  such  Fees,  and 
had  not  paid  Two-Thirds  thereof  to  Plaint^.  Se- 
cond Count  for  Money  had  and  received.  Plecu: 
Jlrtt,  Non  assumpsit  J  secondly,  that  Plaintiff  was  not 
Rector  of  B.;  thirdly,  that  Plaintiff  had  occulted  m- 
other  Benefice,  whereqy  the  Benefice  of  B.  Asemw  void. 
It  appeared  that  the  Living  o/B.,  of  wkitA  Plaint^ 
became  Rector  in  1810,  was  created  fy  an  Act  iff  Par- 
liameni  in  1741,  u^ieh  provided,  that  it  ^oula  not  bo 
held  in  Commendam.  In  1820,  Plaintiff  accepted  an- 
other Benefice,  but  no  other  Person  had  been  presentod 
to  R,by  the  Patron.  In  1842,  Defendant  was  ap- 
pointed Minister  of  the  District  Chapel,  and  had  rv> 
ceived  the  Fees  for  Marriages,  but  had  never  received 
any  Fees  in  respect  of  Baptisms  or  Churehings:— Held, 
first,  that  no  Duty  was  imposed  on  Defendant  to  receive 
the  Fees  for  Sadisms  or  Churehings,  for  the  Purpoae 
of  paying  over  Two-  Thirds  thereof lo  Plaintiff, 

Secondfy,  that  the  Ben^ce  of  B.  was  net  t^sotutely  void 
by  Plaintiff's  Acceptance  of  another  Benefice;  and 
that  he  wat,  therefore,  entitled  to  reeovar  TwhThirde 
of  tie  Fees  fw  Marriages. 

AsBumput. — ^The  first  count  of  tbe  declaration  stated, 
that  the  plaintiff,  before  the  passing  of  stat.  03  Geo.  9^ 
e.  cxiii,  being  a  local  statute  relating  to  the  parish  ox 
Betlmal-greeD,  in  the  county  of  Middlesex,  was  rector 
of  the  said  parish,  and  entitled,  as  such  rector,  to  re> 
ceive  all  the  ecclesiastical  fees,  oblations,  offerings 
dues^  profit^  and  emoluments  arising  from,  and  be- 
longing  to,  the  said  rectory,  and,  amongst  other  tilings, 
to  certun  surplice  fees,  to  wit,  &c.;  and  that  whilst  tne 
said  plaintiff  was  such  rector,  and  so  entitled  as  afore- 
said, and  after  the  pasring  of  tbe  stats.  08  Geo.  3,  c.  4S; 
SO  Geo.  3,  0.  134;  7  &  8  Geo.  4,  c.  72:  1  &  2  Will.  4, 
C.38;  2  &3'Will.  4,  c.  61;  and  7  WUI.  4  &  1  Vict. 0. 
75,  being  the  several  statutes  relating  to  tbe  building  OK 


*  See  Coward  v.  CAedwiek,  (2  Rata.  150,  and  lb.,  Ad- 
denda, p.  634),  and  Oibbint  t.  Maimworing,  (9  Sim.  77), 
where  mdera  simUsr  to  the  present  were  aude.  Bat  sea^ 
OMtta,  BmneMiom  v.  JWtMaa,  (4  Bsav.  145). 
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ifcmrnlinit,  the  comiBiBsioitera  appointed  by  those  acts 
tor  tho  building  of  new  churches,  in  pHrauance  of  th« 
poireiB  amd  authoritieft  conferred  by  those  acts,  on  &c., 
anly  represented  to  her  Majesty,  amongst  other  things, 
that  there  were  four  consecrated  chapels  in  the  said 
parish  of  St.  Matthew,  Bethnal-green,  and  that  it  was 
expedient  to  a-ssign  to  each  a  particular  district,  under 
the  jirovisious  of  slat,  50  Geo.  3,  c.  134,  s.  116,  to  lie 
reBpectively  named  "The  Cliapelry  District  of  St.  Pe- 
ter," "  The  Chapelry  District  of  St.  Andrew,"  "  The 
Chapelry  District  of  St.  Philip,"  and  "The  Chapelry 
District  of  St.  James-the-Less,"  with  certain  boundaries 
duly  specified  and  set  out;  and  that  marriages,  bap- 
tisms, choichiDgSK  and  burials  should  be  solemniaed  and 
perfoxmed  in  each  of  the  said  chapels,  and  that  two- 
thirds  of  the  fees  arising  from  such  solemnisation 
should,  during  the  incumbency  of  the  pluntiflT,  belong 
nd  be  paid  to  the  plaintiff,  and  the  remaining  one- 
third  to  the  ministers  of  each  of  the  said  four  chapels 
Tespectively ;  and  that  from  and  after  the  avoidance  of 
tlie  said  living  of  St.  Matthew,  Bethnal-green,  the  whole 
of  such  fees  should  belong  to  the  ministers  of  the  said  four 
cliapels  respectively;  and  that  the  cunseiit  tliti-eto  of  the 
Bi^-nop  of  London  had  been  duly  olitaineJ,  as  n  ijuirod  bv 
tJie  siiid  statutes.  That  her  said  Majesty  afterwards,  and 
while  the  said  ^iluiiititt  was  such  rector,  and  so  entitled  as 
aforesaid,  to  wit,  on  &c.,  was  pleased,  by  and  with  the 
advice  of  the  Privy  Council,  to  order  that  the  said  re- 
oommendation  of  the  aaid  commissioners  should  be 
carried  into  effect,  which  was  duly  done,  while  the 
^alntiff  waa  sndi  rector,  and  to  mtitled  as  aforesaid. 
That,  before  the  sidd  reeomnendstion  of  the  said 
commissioners,  and  approval  and  order  of  her  said. 
Majesty,  aiul  while  the  plaintiff  was  such  rtctor,and  BO 
entitled  as  aforesaid,  to  wit,  on  Sic,  the  defendant  was 
duly  appointed  minister  and  incumbent  of  the  said  dis- 
trict cliapel  of  St.  Philip;  and,  by  reason  thereof,  be- 
came and  was  the  proper  person  to  perform  and  solem- 
nise cliurcliiiiRs  and  baptisms  in  the  said  chai>el  and  dis- 
trict of  St.  Pliiliji,  iind  receive  the  oHerings  and  fees 
accniinjr  in  rcspeet  tliercof.  That  it,  therefore,  became 
the  duty  of  the  defendant  to  reeeive  all  the  lawful  ofJ'ir- 
ingsand  fees  accruing  Ironi  such  churchings  and  baptisms, 
and  to  pay  to  the  ptaintiff,  as  such  rector,  and  so  enti- 
tled as  aforesaid,  two-thirds  of  such  offerings  and  fees, 
«f  an  which  the  defendant  bad  notice;  and  thereupon, 
I&  consideration  of  the  premises,  and  that  the  plaintiff, 
at  the  request  of  the  defendant,  had  suffered  and  per- 
mitted the  defendant  to  receive  sucli  offering's  and  fees, 
the  said  defendant  promised  the  plaintiff  that  the  de- 
fendant would  do  his  duty  in  the  premises,  and  would 
Zaceive  all  such  offerings  and  fees,  and  pay  over  two- 
.fllirdB  thereof  to  llie  ])Iaiiitiff,  as  sneh  rector,  and  so 
entitled  as  aforesaid.  Averment,  that  a  great  number 
of  churchings  and  baptisms  were  solemnised  and  per- 
formed by  tlie  defendant  in  the  said  chupel  and  district 
of  St.  I'bilip,  and  that  divers  lawful  offerings  and  fees 
became  due  in  respect  thereof,  and  that  the  persons 
Hable  to  pay  the  same  at  all  times  were  ready  and 
irilliDg  to  pay  the  said  oflFertnga  and  fee^  of  alt  which 
ffae  defendant  had  notice,  and  tiun.  vMSud  and  might 
have  Teeetred  SDch  offerings  and  1I*b«l  'BkMch,  that  the 
dafendant  wrongfully  neglected  and  refused  to  receive 
■Itch  offerings  and  fees,  whereby  the  plaintiff  waa  pre- 
Tnited  from  receiving  the  same;  and  the  defendant  nad 
ttot  paid  the  said  two-thirds  of  such  offering  and  fees,  or 
any  part  thereof,  to  the  plaintiff.  Counts  for  money  had 
aDdreceived,anduponanaccount8tated.  Pleas:  {irst,non 
assumpsit ;  secondly,  denial  that  the  plaintiff  was  rector 
of  the  said  pari^li  of'  St.  Matthew,  Betbnal-gi  ecn,  at  the 
time  when  tlie  said  churchinss  and  baptisms  were  so- 
leniiiise'l  and  performed  ;  thiniiy,  that  after  the  plaintiff 
became  rector  of  the  said  pariab  of  St.  Mattbow,  jtetb- 
JBll-green,  aa  in  tlie  said  first  count  of  tbe  declaration 
mentioned,  aad  befm  any  of  the  said  churchings  and 


baptisms  were  solamBlsed  and  perforHeA,  and  bef 
Stat.  1  &  2  Viet.  o.  100^  to  wit,  on  fte^  the  pkLotif 

being  such  rector  of  the  SMd  parish  of  St.  Matthew, 
nal-green,  accepted  and  was  dnly  instituted  and  in 
into  a  certain  other  benefice,  with  care  of  souU, 
&c.,  and  tiieii  became  tbe  incumbent  of  suchki 
tioned  benefice,  and  f  bat  at  tbe  time  of  such  inst 
and  indiieliun  tlii>  said  rectory  of  St.  Mattliew,B 
green,  was  a  benefice  wliicli,  before  and  at  thf 
Stat. 21  llen.O.  cAS,  was  of  the  yearlyvalaif  of 
over,  according  to  the  valuation  thereof  in  the 
hooks,  wherebv,  and  by  force  of  such  last-mtDtiii 
tute,  the  said  benefice  of  tiie  rectory  of  St.  Hi 
Bethn^-grssB,  beoameroid,  aad  the  pluDtiffa 
be  tbe  rector  uiereof ;  fonrtnly,  that,  after  the  ] 
becune  rector  of  St.  Matthew,  Betfanal-gno^ 
fore  any  of  the  said  churchings  andbaptisma, 
fore  the  said  stat.  1  &  2  Vict.  c.  lOG,  the  plaint 
being  such  rector  aa  last-mentioned,  accepted  i 
duly  instituted  and  inducted  into  a  certain  olJ» 
fice,  with  cure  of  souls,  to  wit,  &c.,  and  ttm 
and  was  the  incumbent  thereof,  and  at  the  time 
institution  and  induction  tbe  said  rectorj' of  i 
thew,  liethnal-green.  wasa  benefice,  with  cure i 
and  that,  by  the  plaintiff's  acceptance  of  the 
notice  of  Woodeburch,  the  said  benefice  ofSt.  H 
Bethnal-green,  became  void,  and  the  plaintiffs 
be  such  rector.  Replication  to  the  first  and 
pleas,  denying  that  the  rectoiy  of  St.  Mslthei 
nal-green,  was,  at  the  s^d  times  wben  &c.,  & 
of  the  yearly  value  of  W.  and  over,  according  t« 
luation  thereof  in  the  King's  hooks.  To  l&i 
I^ea  the  pl^ntiff  replied  by  denying,  that  bv 
ceptance  off  the  said  benefice,  with  cure  uf 
benefice  of  St.  Matthew,  Bethnal-green,  \mn 
or  that  the  plwntift'  thereby  ceased  to  be  rcctoi 
said  last -mentioned  benefice.  l{cjoindei,'>atit 
on  the  rejilication  to  the  third  plea;  and  im 
the  rejdication  to  the  last  plea.  On  tbe  tria 
issues  in  fact  above  raised,  l>efiire  LordlVniiia 
at  the  sittines  for  Middlesex  after  MicliHelml 
1B47,  a  verdict  was  found  (it  tbe  plaintiff  oa 
count,  damages  and  for  tbe  plaintiff  on  t> 
count,  damages  30/.;  and  for  the  deftodant  oa 
count,  subject  to  the  opinion  of  this  Oeart  oa 
lowing  case  Tb«  plaintiff  became  tbe 
Matthew,  Betbnal-ffveea,  la  the  county  afB 
on  tlie  18th  NoTcmW,  I'Sl^  on  the  preiciM 
principal  and  seholatB  of  Brasennose  ColkM 
who  were  then  the  patrons  of  the  benefice, iiti 
livinghewasduly  instituted  and  inducted;  odt 
tiff  still  assumes  to  be,  and  lias  ever  since  in  all 
acted  as,  the  rector  of  tbe  -aiil  n  ctury,  no  othi 
having  been  presenteil  tbi  rctn  by  t!ie  patron. 

rated  in  the  King's  1  ks.    In  the  year  183 

cejited  another  livini.'-,  being  the  rectory  ofWw 
in  the  county  and  diocese  of  Chester.  To  tfc 
the  plaintiff  succeeded  on  the  death  of  hisi 
district  churches  mentioned  in  tbe  decJl 
duly  erected,  and  bad  districts  assigned  to  t 
Chnn^iWlding  Commissioners,  wiUui  tt 
St.  MlltQMW,  Bethnal-green,  in  the  manner  a 
Hmm  <iMMittv«lv  meatioiied  by  the  order  u 
d«lattiirlT»ii  Jtee,  IM^  which  order  in  cff 
companies  and  is  to  form  part  of  this  ease; ^ 
mutually  agreed  between  the  plaintiff  ani  a 
that  all  the  facts  stated  in  tbe  said  order  am 
are  true,  and  are  to  be  taken  as  facta  in  tbis  csi 
following  is  a  portion  of  the  said  order  m  w 
spectin^  the  lees,  \-c.  arising  from  niRrriage^B 
churchings,  and  burials  in  tiie  said  pari^ '•' 
marriages,  baplir-ms,  cburehintrs,  ami  Imrials  ' 
solemnised  and  performed  in  each  of  tbeeaie  w 
St.  Peter,  St.  Andrew,  St.  Philip,  and  St.  jjj 
hesB^  and  that  two-thirda  of  the  fcss  ■»* 
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tm  ibsaU,  innBg  the  mcnmbcncy  of  the  present 
jKtt,  btinR  utd  be  paid  to  him^  and  the  remaio- 

isj  OEMhird  to  tlie  ministers  of  the  s:i'nl  n-pectiTe 
and  that  fr-im  and  after  Hio  ;iv.rii|^iTice  of 
ft(  iiiiii:;  the  wliolc  of  the  fees  should  IuK'Hl'  and  bo 
Tlid to  tlie  ministers  of  the  said  ehapels  rfsiH'ctively." 
%  tiu  arrsngement  the  consent  of  the  Bishop  of 
la&n  ns  doljr  obtamed,  before  the  makuag  of  the 
iriBbanttcQ,  in  confwinitj  with  the  requisititHM  of 
|iKil*l!t«tiit«3.  The  ordor  efiecting  these  amuige- 
iiviQade  on  tile  3td  April,  1843,  and  waa  duly 
IriatlkeLaadflnGasetteof  the  20th  June,  18431 
kmbcr  of  the  Lmdon  Gazette  accon>[innie8  and 
^bwrt  of  this  case.   Certain  fees,  to  wii,  H^.  6^. 
IMwminiag^-,  U.for  the  churching  of  t  .ii.  h  witman, 
MUS^foi  the  registration  of  each  li;ijitisni,  were 
fcisniindiccastomed  fees  in  tlie  parisii  "f  St.  Mat- 
I  Betbil-green,  at  tlie  time  of  llie  iiiiik  irig  the 
'BCcmacil,    The  amovint  of  the  fee^  to  be 
[rfmarriagea,  chiirrliinir;^,  lj;ij>ti-:iiifi,  and 
iMttled  by  the  Bishop  <A'  j.i.i„h-n,  ilie  pre- 
I  if  tlte  benefice,  and  wlio  has  sanctioned  all 
^lodaoutiad.  amajgniiaitB  of  the  pariah, 
'ite  ftr  dinichh^  is  li.,  which,  how> 
M  nmitted  by  the  plaintiff  when  tbe 
,  ^.  ^       M  is  too  poor  to  pay  it.    The  fw  for 
■J^^fiMrfiaptisms  is  1$.  Ctd.:  the  fee  pnvalile  In 
is  8i.  Grf.    On  the  Ist  January, 
Ml^ tfct  j^jant        duly  appointed,  and  still  con- 
gj^lfc  minim  :tnii  iticunil.ent  of  tlic  chapei  of  St. 

amiioneii  in  the  declaration  and  in  tln^  abore- 
*"|»^  orJer  in  connciL    For  some  tiin.>  the  de- 
"a«wiii  to  tho  plaintiff  the  proportion,  Iwu-ihirda 
fixed  by  the  order  in  council,  of  tlu!  feea 
the  defendant  in  respect  of  tlu'  inarriMW 
ni  performed  at  the  ciiapel  of  St.  I'hifiji. 
I     '  Pyipent,  however,  the  clerk  of  the  aaid 
I^lT"  ■  "'P  ^  received  the  farther  sum  of 
*  m  respect  of  marriages  since  perforaied 
"oiemg  the  defendant  to  be  entitled  to 
^  JifiMad  fees,  has  pud  them  over  to  bim: 
^*»^  WtWids  of  such  last-mentioned  fees,  an 
iSX^jJ  by  the  plaintiff  in  this  action ; 

T'T™!!!  admits  that  the  plaintiff  is  eiititW  ' 
^™«»«Bntn,if,  by  reason  of  the  facts  ahow 
^^"-atfrecoverahle  in  this  action,  and  if  the 
'  ■  Jttif  legal  rector  of  St.  Matthew,  Beth- 
'lr»w^D  '^^  Bithnal-green  was  created 
■?iL  fl  ^  (IG  lieo.  2,  c.  2y)  in  tlie  year 

hmufK  ^^■^-'^  enacted,  amongst  other 

Z^^  t'  Theatatiite  was  here  set  out,  and 
JT2*^'^'"'i"g  proviso:— "  That  tlie  rectory 
^  JlJ^^^nreh  or  puish  shall  not  be  taken  or 


kuJT'!!^'^ '  ^  licenses  and  dispensationB 
L^f'^'ioldiirtfae  ame  in  commendam  shall 

S «nd  aTMH  effect,  any  law,  usage,  or 
i  ■*  """trary  thereof  in  anywise  notwith- 
^Wth  respect  to  the  first  count,  the 
i^*™'*  that  he  never  has  received  any  fttn 
Jfstt  alher  of  baptisms  or  cliurchings.  lie  con- 
2^aitiei«  not  l»ally  bound  to  collect  or  rec«*»e 
f^*5*t' of  churchinga  and  baptisms,  as  claimed 
■•iRaiant  of  the  declaration.  The  tpiestionsfinr 
••poo of  the  Court,  therefore,  are: — ]-'ii-st,  whe- 
Jl^*™  Hie  circumstances  hereinlietVm'  nuMitiuned, 
Wjotiff  still  legally  rector  of  the  parish  of  St. 
7~^i  Bttlinal-green ;  and  whether,  aa  such  n*ctor, 
to  recover  the  before-mentioned  sum  of 
the  defendant?  Secondly,  whether,  under 
^7«MUaas  wbwmi  atatAd,  nd  by  virtue  of  tbe 
S*,*^  o'^v  !■  oDonril  aWve  aet  forth,  the  de- 
a7j iKnii as goeh  incmnbeiit  of  the  chapd of 
to  oMect  mud  norire  the  fees  payabte  in 
IB  jwrfonned  at  that 
«r  such  files  to  file 


plaintiff?  If  the  Coart  shall  be  of  opinion  that  tbe 
plaintiff  is  entitled  to  reooTer  in  reqpect  of  the  first  and 
second  counts^  the  Terdict  is  to  be  entered  in  the  maa> 
ner  aoreed  upon  at  tbe  trial,  and  hereinbefore  set  forth; 
bat  if  tbe  Coart  shall  he  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover  in  respect  of  t>oth  or  either  of 
tbe  aaid  counts^  then  the  verdict  shall  be  entered  fin: 
the  defendant  upon  snob  ooaiit  or  ooonta  aooordbiglj. 
The  case  was  arrued  by 

FFatfon,  for  the  plaintiff.— Fizst,  aoeeptanee  by 
the  plaintiff  of  the  reotcNry  of  Woodchoreh  would  vaeaw 
the  rectory  of  St.  Matthew,  Bethnal-green,  only  if  tho 
patron  <^the  latter  reotory  interfered.  (Alilm  r.  JtiUig^, 
in  error,  7  AdoL  &  £U.  280).  Tbe  pbdntiff  is  treated  as 
rector  in  stat.  8  &  9  Viet.  o.  elxxx,  which  provided  a 
fund  for  the  payment  of  the  stipend  of  the  rector.  By 
the  proriso  in  etat.  16  Geo.  ^  e.  28,  the  rectory  m 
the  new  church  ahall  not  be  held  tn  commendun :  this 
is  not  held  in  commendam.  {PaUmom^  J. — The  holdiw 
a  liring  in  commendam  is  not  a  voidable  holding.^ 
The  j^ntiff  ia,  therefore,  entitled,  on  the  second  county 
for  money  had  and  received.  {lAttlmaood  v,  WilUam, 
6  Tannt.  277 ;  Spry  v.  Emparw,  8  Mee.  &  W.  938 ;  ^mw 
T.  OhE&w,  16  Mee.  ft  W.  716;  732).  Secondly,  the  inten- 
tluioftheordertncoiiiieilwai^tiuitthedrfendautBbovU 
receive  the  fees,  and  hand  over  two-thirds  to  the  reetor, 
not  that  tbe  rector  should  appoint  a  reoriver  to  be  ki 
attendaaoe  at  eadi  distriot  church  at  the  time  of  the 
performance  of  the  rites,  and  reo^ve  his  proportion  of 
the  fees.  PHe  referred  to  Ri^e,  B.,  in  Smv.  Empenr. 
(6  Mee.  &  W.  639,  664),  and  3ptj  v.  The  DirteUm 
tmd  Onardiam  of  the  Poor  of  St.  MaiiyUum*^  (g 
Curt.  S).]  The  deolarstion  states,  that  certain  feea  bo- 
came  doe  in  respect  of  ohDrcbings  and  baptisms.  \_P^ 
tesea,  J. — Tbe  declaration  does  not  aver  that  there  were 
any  registrations  of  baptisms.]  The  order  in  council 
describes  tiiem  as  fees  arising  from  baptisms.  [  CU^ 
riJIgOt  J. — It  is  very  queetion^le  whetoer  any  fee  Is 
payable  for  the  mgijtrmtion  baptism :  the  fee  is  for  a 
oettifieate  of  baptism.]  By  sect.  40  of  atai.  6  &  7 
Will.  4,  c.  86,**  for  reguteriiw  births,  deaths,  and  mat- 
riagea  in  England,"  it  is  provHed,  that  nothing  therein 
contained  shall  affect  the  tight  of  any  officiating  miai^ 
ter  to  receive  the  foes  usually  paid  the  performaooe 
or  registration  of  any  baptina,  burial,  or  marriagt* 
{Col^idget  J. — Registration  of  Daptisms  is  within  tin 
time  of  memory :  it  was  first  iatrodneed  by  the  canon 
law.  But  what  power  is  there  of  compelling  payment 
of  any  fee  for  registration  ?  The  parent  may  aa^  iiut 
be  does  not  want  registratien.')  Be  cannot  decline  r^ 
gistratioB,  the  object  of  whiim  is  gaieial — the  fodli- 
tating  the  proof  of  pedigrees.  [CMsru^  J.— It  Usi 
upon  the  plaintiff  to  shew  tiiat  It  is  the  duty  of  the 
defendant  to  receive  the  foee  for  him.  If  tlu  reotot 
Is  non-resident,  woold  tbe  stipendiary  curate  be  bound 
to  receive  the  feea!  Tbe  piazatiV  must  shew  that  tbe 
defendant  acc^ted  the  ctiapeliy  with  the  bnidMi  a^ 
taohed  to  it  W  statute  or  br  the  order  In  oonneQi 
Lord  JlwiBiaii,  C.  J.—If  the  offlciatinff  minister  nigM 
refose  to  perfinm  the  rite  until  the  foe  was  paid, 
performing  the  rite  withont  payment  he  deprives  tw 
rector  of  tinat  mode  of  receveni^  his  proportion  of  tin 
foe.  Oderi^  /.—If  tbe  order  in  council  has  the 
force  and  e^ct  of  an  aet  of  Puliament,  those  fos« 
which  are  not  assigned  to  the  minieter  of  tbe  chapelry 
remain  tn  the  rector.  Hisb  tin  order  in  council  giv« 
the  rector  a  parliamentary  titie  to  two-thirds  of  tin 
fees,  though  the  services  are  no  longer  performed  by 
him  or  in  his  draroh.  His  oommon-law  titie  is  lost 
by  the  dtvirioa  of  the  paiWhj 

Svfh  JfiU,  contra.— As  to  the  count  for  mnwy  bad 
and  raerived,  tin  aeoeptaneo  of  a  second  benefice,  tha 
first  being  under  the  aanaal  vslae  of  8f.  in  the  Kii^fs 
books,  does  not  naidor  the  fintabsolutelT  void ;  (Abtm 
r,         fai  error,  7  AdoU  ft  EO.  S8»);  though,  if  Un 
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patron  interfereB,  and  presents  another  clerk,  he  has  a 
good  title  to  the  tithes  of  the  first  from  tlie  time  of  the 
acceptance  of  the  second.  {Betkam  v.  Qr^,  10  Bing. 
352,  368).  But  the  intention  of  the  LegisUtnre  in  paw- 
ing Btat.  16  Geo.  %  c.  28,  was,  that  there  should  oe  a 
resident  rectorin  St.  Matthew*a,  Bethnal-gieen.  As  to 
the  first  count,  the  plaintiff  is  not  entitled,  no  fee  having 
been  received  by  the  defendant  in  respect  of  iMptisms 
or  churchings.   [He  was  then  stopped.] 

Lord  DekuaK}  C.  J. — The  office  of  collecting  fees 
cannot  be  imposed  upon  a  clergyman  without  very  dis- 
tinct terms.  If  it  had  been  intended  that  the  minister 
of  the  district  clinrch  should  receive  the  fees  as  tmstee 
for  the  rector,  it  is  natural  to  expect  that  tlie  order  in 
council  would  have  specified  tliat  he  was  to  receive 
them  in  that  character.  It  is  too  strong  an  inference 
to  draw  from  the  terms  of  the  act,  that  it  imposes  on 
him  the  duty  of  receiving  the  whole  of  the  fees  for  the 
purpose  of  paying  over  part.  The  statute  has  left  the 
matter  andetermmed.  Upon  the  other  point,  I  agree 
with  my  Brothers,  that,  giving  the  greatest  effect  to  the 
words  of  the  statute,  they  only  amount  to  making  the 
rectory  voidable. 

pATTESoy,  J. — With  respect  to  the  issue  whether  the 
plaintiff  is  1^1  rector  of  St  Matthew,  Bethnal-green, 
it  would  be  extending  the  words  of  stat.  16  Geo.  2,  c. 
28,  very  far,  to  hold  that  it  prohibited  him  absolutely 
fiom  holding  anv  other  Iwn^ce  without  vacating  the 
rectory  of  St.  Matthew,  Bethnal-green.  Therefore  he 
is  entitled  to  recover,  as  money  had  and  received  to  hia 
we,  two-thirds  of  the  fees,  which  it  is  admitted  that 
the  defendant  has  received.  With  respect  to  the  first 
oount,  I  am  of  opinion  that  a  duty  is  not  cast  upon  the 
deftndant  to  collect  the  fees  payaUe  in  respect  of 
churchings  and  r^istratlons  of  baptisms,  for  the  oenefit 
of  the  rector.  If,  indeed,  he  did  receive  any  of  those 
fees,  he  would  be  bound  to  pay  over  two-thirds  to  the 
plaintiff;  but  I  cannot  see  that  a  duty  is  cast  upon  him 
to  exact  fees  from  parishioners  whom  he  thinks  unable 
to  pay  on  the  ground  of  poverty.  I  think  also,  that 
this  count  might  have  been  demurred  to  for  not  stating 
any  consideration  moving  from  the  plaintiff  for  the 
alleged  duty  of  the  defendant ;  If  there  is  any  such 
duty,  it  arises  from  the  act  of  Parliament,  not  from 
.any  permission  of  tlie  plaintiff  for  the  defendant  to  re- 
ceive the  fees,  because  he  has  no  power  to  prsTent  the 
defendant  from  performing  the  services. 

CoLBuoGS,  J.— I  agree  with  Mr.  Hugh  Hitl,  that  the 
phiintiff  holds  the  rectory  of  St.  Blatthew,  Bethnal- 
peen,  in  violation  of  the  spirit  of  stat.  16  Geo.  2,  e.  28, 
-out  he  is  not  holding  it  by  virtue  of  a  oommendam, 
•nd,  therefcffe,  he  holds  it  by  a  voidable,  not  a  void, 
title.  As  to  the  first  count,  I  am  of  opinion  that  the 
judgment  should  be  for  the  defendant.  The  effect  of 
creating  the  new  districts  in  the  parish  of  St.  Matthew, 
Bethnu-green,  is  to  determine  all  the  rectorial  rights  in 
those  districts;  and  the  rector  is  no  more  entitled  to  the 
fees  payable  in  those  districts  than  to  the  fees  payable 
in  any  other  parish.   It  was  thought  unfair,  witn  re- 

Erd  to  the  interests  of  the  existing  rector,  to  deprive 
no  of  all  the  fees;  and,  therefore,  tlie  order  in  council 
leguUted  what  proportion  of  the  fees  he  should  receive 
fcr  the  services  performed  in  the  new  districts,  and  it 
directs  that  such  proportion  shall  belong  and  be  paid  to 
him,  bnt  there  is  not  a  word  which  has  the  effect  of  cast- 
ing upon  the  officiating  minister  the  duty  of  requiring 
payment  of  all  the  fees  for  the  benefit  of  the  rector ; 
though.  If  he  received  them,  he  would  receive  two- 
thir<b  as  trustee  for  the  rector.  The  defendant  says 
that  he  has  a  conscientious  objection  to  receive  the  fees 
in  qnesUon,  and  that  he  will  not  receive  his  own  share 
of  them :  he  cannot  be  twund  to  receive  them  for  another 
person.  By  this  refusal  lie  does  not  prevent  the  rector 
from  recelvingthem :  the  rector  might  demand  his  two- 
thirds  of  the  fees,  either  in  person,  or  by  an  agent  em- 


ployed for  that  purpose*. — JudgmoA 
on  M«  isnw  ^  Men  osHMpnt  <o  M  e  jfrtf  and 
for  the  plamtiff  on  tic  other  istuet,  wiA  SOL 
on  tie  second  eomU.   

Rss.  V.  ABKWBiain. — Dee.  18. 
By  Set*.  39  of  the  Church  Building  Act,  69  Gto. 
tie  (^Hmmioners  are  empowered  to  order  to  < 
up  any  Entrance  or  Gate  leading  into  a  Qt 
and  the  Paiit  into,  through^  or  oter  theiame, 
m<yf  appear  utelets  and  unnecessary;  prmdei 
be  done  teiti  the  Consent  of  Two  Justices,  oh 
tiee  being  given  in  the  Manner  and  Form  jat 
Stat.  66  Geo.  3,  c.  C8.    In  Schedule  (A  )  aj  H 
M  a  Form  of  Notice  of  an  Order  for  it'fj 
uteleu  Road;  and  tie  Form  states  the; 
wUi  ie  iitroUed  at  Seseimt,  unless,  upo,i  < 
Offointt  tie  tame  to  be  then  made,  it  be  othen 
mmcd:~~Sdd^  that,  under  this  Sedion,  h'on 
gioen  before  the  mtMng  of  an  Order  by  A 
tionerc;  and,  thercforCf  an  Order  made  asi 
to  by  Two  JuOiecM  btforc  Notice,  and  confir 
Quarter  Sessions,  was  bad. 
Rule  calling  upon  tlie  commis^oners  appi 
acting  under  and  by  virtue  of  stat.  58  Gei 
intitmed  "  An  Act  for  building  and  nron 
building  of  additional  Churches  in  populo!  - 
and  the  justices  in  and  for  the  county  of  Derii 
cause  why  a  certain  order  under  the  comm 
the  said  commissioners,  made  on  the  lOtli  > 
for  stopping  Dp  and  discontinuing,  as  ust  !  <  - 
necessary,  certain  foot-paths,  entrances,  and 
or  styles  leading  into,  and  thraoa^  and  sdjsc 
churchywd  of  the  parish  chnKli  of  Baleen 
county  of  Derby;  and  the  consent  of  two  j 
the  said  order  of  the  commissioners ;  and  a 
the  quarter  sessions  confirming  the  said  oi^ 
commissioners,  should  not  be  quashed.  The 
set  out  the  order  of  the  commissioners  asl 
**  Whereas  the  churchyard  of  the  parish 
Bakewcll,  in  the  county  of  Derby,  is  istei 
various  foot-roads  and  foot-patlis,  which,  at 
of  the  inhabitants  of  the  said  parisli  in  ve^try 
have  been  deemed  and  considered  to  he  i 
unnecessary.   Now,  therefore,  her  Majcst)'' 
sioners  for  Building  Mew  Churches,  in  SM 
power  in  this  l)ebalf  given  to  them  by  tbsfli 
of  an  act  of  Pariiament  passed  in  the  fifltjr-^ 
of  die  reign  of  hb  late  Majesty  King  GMq 
tituled  *  An  Act  to  amend  and  render  more  c 
Act  passed  in  the  last  Session  of  Parliament 
ing  and  promoting  the  building  of  additioual 
in  popnloua  Parishes,*  and  of  every  other 
authority  enabling  them  in  this  belialf,  au 
formity  with  certain  resolutions  made  and  ; 
vestry  meeting  of  the  pariahioners  of  the  e 
of  Bakewell,  in  the  county  of  Derbv,  and 
consent  of  William  Pole  Thomhill  and  \Villi< 
wood,  Esqrs.,  two  of  her  Majesty's  justicesu: 
acUng  in  and  for  the  swd  county  of  Derby,  ' 
by  an  instrument  under  the  hands  of  the  sH 
tioes,  and  hereunto  annexed,  do,  by  tbii  i 
under  the  common  seal  of  the  said  comndafa 
and  direct  as  follows,  that  is  to  say,  ftit 
entrance  marked  11  on  the  plan  hereunto  sni 
a  certidn  foot-path  or  foot-roed  leading  ther 
through  the  churchyard  of  tlie  said  pariBn 
Bakewell,  in  the  saia  county  of  Derby,  from 
east  part  of  the  said  churchyard  to  tlie  south 
of  the  same,  marked  7  on  the  annexed  plan, 
length  of  167  yards  or  thereabouts,  which  sau 
or  foot-road  is  marked  F.  on  the  plan  hei 
nexed ;  and  also  one  other  entrance,  marked 
plan  hereunto  annexed,  and  a  foot-paUi^ 
*  Srie,J.,wssattheWinterAHiMStCtii 
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Ififty  tberefno  lad  into  the  aame  chvrehjwd  at  the 
aoatb-etrtputof  the  Mme  to  where  UintetBect*  the 
WoR-noitioBcd  fwt-pidi  it  the  point  marked  thus  x 
a  Ike  aid  ^UfUdM  the  length  of  dxty-two  yards 
ff  OnabMti^  vUeh  Hud  foot-path  or  foot-road  ie 
■nked  G.  oa  tbe  plan  hewmto  annexed — [it  pro- 
mUk  ta  spcdfjr  in  a  rimUar  numner  other  entrances 
■ifcirt         fihill  heocefiffth  for  ever  hereafter  be 
iNpi«|w  diacontinncd,  tbe  mmt  several  foot-paths 
■aMnaJ^cntiueea,  utd  gateways  appearing  to  the 
glimmaamiim  to  tw  uelm  and  unnecessary.  And 
d>  mU  connuiaoDes  do  hereby  further  otder  and 
,  that  1  <«ttiiu  other  entrance  by  steps,  on  the 
sidt  if  tiie  aid  ehorchyard,  marked  12  on  the 
,  ^tuto  umexed,  sad  also  the  path  or  paths 
;  thaefroB  in  raiioiH  directions,  the  same  ap- 
- 1*  tk  aid  conmurioners  to  he  vaelcsi  ud 
mj,  ikiB  bwceforth  for  erer  hereafter  be 
op  ad  discontinned ;  and  also  that  certain 
tb  over  tbe  lud  chuebyard,  from  the  entrances 
i  R^eetirelj  II,  10,  S,  2,  and  6,  in  the  said  plan, 
■4  Jas  frw  sbwseh  ld  Uie  north  wall,  marked  13  on 
fl«  ail  nKvltich  Slid  paths  are  marked  on  the  said 
.hontemKxed  by  dotted  yellow  lines,  shall 
'  -|  fc  ew  heresfter  be  stopped  up  and  dis- 
.tttaidentniice  snd  sereral  pauis  appear- 
iayla  Ai  aid  ammianoners  to  be  useless  and  nnne- 
MIM'.  iai  titt  said  eonunissionets  do  hereby  further 
that  the  only  foot-paths  or  foot-roads 
vpt  jifrtatihaU  exiit  in,  through,  or  over  the 
giMg^JMJAaa  be  those  which  do  or  shaU  lead 
fftBae  ptoot  entrance  near  the  south-west  comer 
■^wsrcbjm^  toBiiDOBly  called  the  viear'a  entrance, 
WfeiBdaitnDeciitbeaatae  as  iimariiadTon  tiie 
^fHMmtoamiaed;  and  from  the  mtrance  at 
■sdi^  vhieh  entrsoce  is  marked  9  on  Uie  said 
■ptsitf  vbieh  entrance  are  to  remain  open 
.»"%«»Ito  bedosed  during  the  night;  and 
■Miatanee  it  the  north  side  of  the  churchyard, 
j""f»«Mrifed  3  b^ore  mentioned  on  the  aaud 
MvaJ  ill  of  which  sud  foot-paths  or  foot-roads 
BWiUjaHeoloared  blue  on  the  sud  plan.  And 
8Jil«ari»ionerB  do  hereby,  so  far  as  they  law- 
gy*"*/.  erfer  and  direct,  that  the  gates  at  the 
gydtttriDces,  marked  respcetirely  3  and  7  on 
^WjfFM,daIl  be  kept  closed  except  on  Sundays 
which  DiTine  serrioes  are  solemnised. 
P***  skMf  her  Uajesty's  said  commisnoners 


>  hereby  given,  that,  on  the  2lst  day  of 
S^JUd,  a  eonfieat  in  writing  was  signed  by 
ThombiU  and  WiUiam  Underwood, 

of  her  Uajesty's  justices  of  the  peace  in 
jgftiemtyafptri^y^  ^  an        of  her  Majesty's 

LT*Mni  for  Building  New  Churches  (authorised 
Siiyfby  an  act  of  Parliament  passed  in  the 
5**  of  King  George  III,  c.  134),  made  or  to 
■yitrtippmg  up  and  £soontinning  certain  foot- 
2*sat-md^  ^tcway%  stiles,  and  entrances 
^**Mfioied,  in  and  to  th«  paridi  chnrdiyard 
gya,  ialhc  arid  comitT.  in  tnetarmi  and  as  is 
'  Ci''*  ^  ™  ^*  order  of  the  arid  otwnmis* 
T^Aid  that  the  said  otHDmiasioners,  by  a  entrin 
2^  Am  common  seal,  dated  the  10th  day  of 
2^^'^*"'^  0^  the  powers  in  that  beWf 
5JJ*«ttTlbe  38th  section  of  the  said  act,  and 
T^Owpowtr  enabling  them  in  that  behalf,  did 
"■*intta  fcUowa,  that  is  to  say— TThe  order 
&riL     ^  order  was  duly  made 

^*ii(oHumonas  on  the  10th  day  of  March, 
''A't?;Bdlbt  the  said  order  and  consent  will  be 


lodged  with  the  clerk  of  the  peace  in  and  far  the  srid 
coontr,  at  the  general  qnarter  eesrions  of  the  peace  to 
be  holden  at  Darby,  in  and  for  the  srid  eonnty,  on  the 
30th  day  of  June  next ;  and  also  that  the  srid  order 
will,  at  the  arid  quarter  seasions,  be  confirmed  and  in- 
rolled,  unless,  upon  an  appeal  agrinst  the  same  to  be 
then  made,  it  be  otherwise  determined. 
"Dated  at  Bakewell,  the  11th  day  of  March,  A,n. 

1847.  M  George  Holmes,  \  Churchwardens 

"  Thomas  Masters,/  of  Bakewell." 

It  appeared  that  printed  copies  of  the  said  notice 
were  placed  up  on  certain  places  in  the  parish  for  three 
successive  weeks;  that  no  plan  was  annexed  to  or  pub> 
lisbed  with  any  of  them,  out  a  plan  or  map  was  de- 
porited  with  the  clerk  of  the  peace.  The  points  for 
the  proaeention  were— ^*  Fini,  the  orders  of  tbe  commla- 
sionars  and  of  the  quart«  aeariona  leapectively  ahev 
jurladiotion  npon  the  &ce  of  them;  and  even  if  the 
eoDit  of  qnarter  seasions  had,  in  ftct,  no  jurisdiction  to 
make  this  order,  that  conld  not  in  any  way  affect  or 
vitiate  the  order  of  the  commissionen.  Secondly,  the 
foot-roads,  entrances,  &o.  being  over  the  same  church- 
yard, there  Is  no  objection  to  their  being  stopped  up  by 
one  and  the  same  order;  on  the  contrary,  soch  is  the 
proper  course.  Thirdly,  it  appears  clearly  upon  the 
face  of  the  proceedings,  that  tne  consent  of  the  magia- 
trates  was  to  stop  up  the  identicri  roads  afterwards 
stopped  up  by  iht  order  of  the  commissionerB,  and  to 
make  the  very  order  afterwards  made  by  them.  The 
form  of  such  consent  is  correct;  bat  if  not,  such  form 
is  oaite  immaterial,  and  cannot  in  any  way  affect  the 
validity  of  the  order  of  the  commissioners.  No  form 
of  consent  is  prescribed  by  stat.  69  Geo.  3,  c.l34,s.  39. 
Fourthly,  the  notices  sufficientiy  describe  the  roads: 
even  if  the  description  is  incorrect,  that  will  not  vitiate 
the  order.  Fifthly,  the  orders  describe  the  foot-road% 
way^  entrances,  &c.,  ordered  to  be  stopped  up,  with 
snfficient  certainty.  Sixthlv,  the  eommuuoners  hare 
not  exceeded  their  l^al  authority  in  that  part  of  thrir 
order  which  has  reference  to  the  closing  of  the  gates 
daring  the  night  and  on  certidn  days;  but  even  if  they 
have  done  so,  that  pert  of  tbe  order  is  a  mere  nnllity, 
and  can  have  no  effect  npon  the  residue.  Seventbly, 
the  Court  cannot  qaash  the  order  of  the  commisuonen^ 
unless  it  can  see  clearly  they  have  exceeded  their  juris- 
diction :  the  contrary,  however,  appears  upon  the  pro- 
ceedings themselves,  both  expressly  and  tiy  necessary 
intendment.**  The  points  for  the  defendant  were— 
"  First,  that  the  order  of  the  commladonera  and  the 
order  of  quarter  sesuons  severally  fUl  to  shew  jurisdic- 
tion to  make  the  same;  and  that  the  seasions  had.  In 
fact,  no  jurisdiction  whatever  to  make  any  such  order 
as  was  made  b^  that  court.  Secondly,  that  the  ordtr 
of  the  commissioners  stops  up  severri  and  distinct  foot- 
road^  and  that  by  law  a  separate  consent  of  justices 
and  a  separate  order  of  the  commissioners  was  requisite 
for  stopping  up  each  of  the  sud  foot-roads,  the  said 
foot-roads  not  appearing  to  be  so  connected  together  as 
that  they  conld  not  be  Beparately  stopped  without  in- 
terferiug  one  with  the  other.  Thirdly,  that  the  said 
order  of  the  commissioners  does  not  appear  to  have  been 
made  with  the  consult  of  two  magistrates  of  the  peace, 
as  by  law  required;  and  that  the  two  justices  whose 
consent  is  noitioned  In  the  order  of  the  eommlsrioners 
do  not  appear  to  have  consented  to  the  making  of  the 
very  order  which  has  been  made  by  the  commisrioners  ; 
ana  that,  in  foot,  as  appears  by  the  srid  consent  of  jus- 
tices and  order  of  commissioners,  no  consent  of  justices 
was  ever  given  to  the  making  of^  any  order  by  the  srid 
commissioners  tn  the  terms  of  the  order  which  the 
commisrioners  have  made;  and  that  the  consent  of  jus- 
tices to  an  order  made  or  to  be  made  by  the  said 
commissioners  was  wholly  insuffirient  to  warrant  the 
making  of  the  said  order  oftheeommiauonen.  Fourthly, 
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that  the  affidAritfl  shew  that  the  order  of  the  commu- 
«onen  was  not  made  on  Bueh  notice  as  was  and  is  by 
law  required.  Fifthly,  tiiat  the  orden  wholly  ftil  to 
desoriM  wi^  auffiuent  le^^  eertunty  the  McaUty, 
length,  and  breadth  of  the  waya^  entianees,  &c,  toe 
subject  of  the  oidcm  ^xthly,  that  the  sua  order  of 
the  said  commissionwB  is  void,  and  that  they  have 
thereby  exceeded  their  lairfol  authority  in  rewect  of 
the  closing  of  gates  during  the  night  and  the  keeping 
of  ^tes  cioBe^  except  on  Sundays  and  other  days  on 
which  Divine  service  shall  be  solemnised."  The  case 
was  argued  in  Miobaelmas  Term  *,  by 

Sir  John  Jervitj  A.  and  fVettfyy  in  support  of  the 
order. — As  to  the  objection  that  separate  ordras  were 
required,  the  39th  section  t  of  stat.  69  Geo.  8,  c.  134, 
embodies,  for  the  purpose  of  the  notice,  the  2Bd  section 
«f  Stat.  M  Geo.  3,  c.  68,  relati^  to  lughways.  But 
tile  former  itatute  has  Kferenoa  to  what  is  to  be  done 
in  any  one  churchyard ;  tiie  latter  treats  of  aiagla  foot- 
ways, and  the  forms  given  by  the  latt«  act  omtemplate 
one  highway  only.  Bm  t.  liUmlM  (5  Adol.  &  EIL 
)  was  upon  the  Highway  Act,  13  G«o.  3,  o.  76 ;  and 
in  the  sdiedule  thereto,  which  gives  the  form  of  the 
order,  there  is  an  express  direction,  that,  if  there  are 
more  highways  than  one  to  be  stopped  up,  there  should 
be  a  separate  order  for  eaoh.  As  to  the  tliixd  objection, 
the  wder  and  eousent  4^Uie  jnstiMsto  it  agree.   As  to 


*  Nov.  18,  before  Lord  Dennsa,  C  J.,  Cdaridte.  ^^i^ 
mm,  mi  Erie,  JJ. 

t  Bf  tbe  39Ui  section  of  stiL  59  Geo.  3,  o.  134,  the  eouBus- 
miers  ere  empowered,  soioag  otber  tUngs,  "  to  stop  up  sod 
disoontinue,  or  sher  or  virf,  or  order  to  be  stopped  op  aod 
dtacontiiuied,  or  altered  or  varied,  anv  entrance  or  gate  leadiitg 
Into  uij  churchfard  or  btuial-groond,  and  the  paths,  tootwvft, 
and  passages  into,  through,  or  over  &e  ■ame,  as  to  them  maj 
appear  luelesi  and  nnneoessar^,  or  as  &ej  shall  Utink  fit  to 
wterorvarj:  provided  that  the  same  be  done  with  the  consent 
■tt  maj  two  jnstioes  of  the  peace  of  the  coooty,  dty,  town,  or 
pbee  aay  toA  entnnce,  gato,  path,  or  pusage  idiall  be 
■tonped  up  OF  ^tered  t  ind  on  notioe  being  given  in  manner 
and  form  prescribed  bf"  stat.  55  Gleo.  3,o.  66,anactto  aaead 
•tsLlS  Geo.  3,  c.  38,  so  fares  tiie  same  relates  to  notice  of  ap- 
peal igaiiist  tanuog  or  divertiag*  pabHc  bigbwaj,  aad  toeiteod 
tts  providons  of  the  same  eot  to  the  stopping  up  imeosiisry 
TOaoR.  The  2ad  seetion  of  stsL  55  Geo.  3,  e.  6S,  empewera 
two  or  more  Justices,  1^  order  at  qMcial  sesnona,  to  stop  op 
snv  highwajr  or  footwaj  wluch  appears  to  be  anneoeasarj,  pro- 
vided ttiat  a  notice,  in  die  form  or  to  the  eSisct  of  Schedule  (A.), 
shall  be  afSxed,  In  l^ble  characters,  at  the  place  and  by  the 
side  of  the  highway  or  footway  stopped  up,  and  also  inserted 
b  one  or  more  newspaper  or  newspapers  pablisbcd  or  generally 
circolated  in  the  conn^  for  three  socoessive  weeks  after  thie 
BuUngofsndiorderi  sad  a  Uhs  notke  shdlbe  aOxed  to  the 
door  of  tbe  dnrch  of  emj  parish  la  wUdi  saoh  laghway  or 
footway  shall  Se  on  three  sacoesave  Sandays  sabseqaent  to 
tl>e  uakinc  of  lha  order ;  and  the  said  semal  ootioes  having 
been  so  pwlisbed,  tbe  said  order  sbaUr  at  tbe  quarter  sessions 
whidk  shall  be  holden  next  after  Ae  axpiistton  of  four  weeks 
from  tbe  first  day  on  wbkh  tadk  aotioes  shall  have  been  pnb- 
lished,  be  retaned  to  the  dark  of  the  psaoe  snd  lodged  wiA 
him ;  snd  the  ssid  order  dnU  at  sntdt  qaarter  sesnons  be  ooa- 
flrmed,  aiid)^  tbe  dsriE  of  die  pesos  laroOsd  smoigifc  the  re- 
wads  of  the  oonrt  of  qnarter  sasrions. 

SCHEDUUS  (A). 
VbnaafNolise. 
**Mottoa  is  benby  given,  Oat,  on  Ae  — di^  of—— 
last,  an  ords  was  sigaed  by  J.  W.  md  T.  H.,  two  of  Us 

Mqcsty's  jostiflss  of  the  peaoa  in  and  for  the  osanty  of  « 

for  [.  ,  .  if  the  order  be  for  stopping  op  a  useless  road,  here 
so  state  it,  and  describe  the  road  ordued  to  be  stopped  np]; 
and  that  the  said  order  will  be  lodged  with  the  clerk  of  the 
peace  for  tite  said  county,  at  the  general  qoaiter  sessions  of 
ttte  peace  to  be  boUaa  at  — ,  in  and  for  tne  ssid  oonnty,  on 

the— -day  of  next;  and  also  tbst  the  said  oider  wiU 

at  the  said  qnarter  sciriixis  be  ooafirmed  and  inroUed,  nohai, 
Upon  appeal  against  tte  s«e  to  be  then  nude,  It  be  ollnr- 
Mlssdetemiinsd." 


the  fifth  objection,  th^-  notice  is  in  the  terras 
by  stat.  60  Geo.  3,  c.  tk(.  In  Ea  v.  Hontt 
Ad.  150),  an  order  ibr  afayping  up  a  lugbwi^ 
to,  and  explained  by,  aa  annaxad  pisn,  was! 
It  isauffi^t  todspMit  ttie  mm  with  ibad 
peace,  and  reArto  It  w  dsposited  tiun,  it  bd 
of  easy  access.  Further,  the  deecriptioa  h 
without  tliat  reference,  and  the  refmnoa  ■ 
fore,  be  rejected.  The  jnda:ment  of  tiie  com 
and  the  oraamt  of  tbe  jaatseaaanraffident; 
beii^  no  appeal  to  the  qnarter  aeswmB,  {B* 
6  Adol.  &  EU.  406),  a  notice  b  MlESeswsry; 
notice  of  wliat  is  going  to  be  done,  but  of  vhi 
done.  Denman,  C.  J. — The  att  m]uir 

to  \m  given.  Coleridge,  J. — The  nse  of  the  i 
be,  tut  every  person  who  should  read  it 
whether  the  order  was  good.]  As  to  the  ol 
ordering  the  gates  to  be  ahvt  atadgfat  and  on 
except  Sunday,  it  ii  aa  ansMi  ar  Mthoriti 
ord»  for  stop^ngtfa*  ftfim  biaod  ind^al 
Lastiy,  if  the  qnii  Iw  ■■iliiB  biid  nopowir 
tbe  order  beoanss  than  ii  i^sal>  tlie  «i 
without  their  aasifiriimthM. 

WMkkmnL  oontrs.— First,  the  commiwo 
to  have  got  the  consent  of  the  justices,  nii'l 
notioa  required  by  stat.  65  Geo.  3,  c  68.  ^ 
made  their  order.  In  the  case  of  stoppio^' 
way,  the  order  of  justices  is  inchoate  onl  , 
not  take  effect  till  it  is  confirmed  at  i: 
whereas  by  stat.  59  Geo.  3,  c.  134,  the  coi; 
are  substituted  for  the  quarter  sessions.  Sew 
is  a  vmriaoce  twtween  the  notice  and  tbe  oi 
commisnonsn.  The  objeot  of  the  notiee  hi 
public  an  opportunity  «  knowing  whst  ki 
wiU  be  done.  The  W  aaotfon  <rf  stst. 
0.  68,  directs,  that  a  aatka  ahali  be  aSitxA, 
oharaeters,  at  the  phwa  and  by  the  side  of  tb 
stopped  up,  iriiidi  riiewa  that  a  plsn  was  not 
and  the  aoiednle  which  gives  the  form  of  the  _ 
not  mention  a  plan.  In  lUx  v.  Horner^  (2  1 
140),  LitUedala,  doubted  irtiether  a 
annexed  to  Aaaafar  iHliwIw  than  as  m.-ii 
ptusage.  CuT-'i 

Lord  DxHUK,  C.  J.,  now  delivered  the  ji 

the  Courtr^The  question  in  this  case  arise 

ordw,  under  the  common  seal  of  the  Chorct 

ComniissianeTS,  for  stopping  up  certaineatnii 

oertain  footpaths  in  and  throo^  tha  ukanl^ 

pariah  chnnh  of  Bakewell. 

Thia«nl«rhMbe«anda«ditett>po<^ 
by  the  aoth  assIlM     *•  M  0«k  ^  e.  m 

the  eonaent  of  two  jmtioea.   Notioes  aho 

g^ven,  which,  for  the  present  purpose,  may  i 
to  be  correct  in  form,  subject  to  our  future 
but  ther  were  affixed  and  published  respect 
the  '""■"g  and  execution  of  the  order, 
has  been  ooafirmed  in  fact  at  the  qnsrter  se« 
it  is  admitted,  that  the  justices  at ssaaoMM 
diction  in  the  matter,  and  that  their  4B^* 
tion  is  merely  null  and  void. 

With  v^pstd  to  the  order  of  the  cooim«»< 
objected,  among  other  things,  that  it  is  w 
made  Inr  them  and  consented  to  by  *^  ** 
befm  toe  afixing  and  publication  ths  •* 
and  we  ara  of  that  opinion. 

The  lectian  la  question  gives  the  commit"' 
power  te  atop  «p,  provided  tfa**«lM«u»  ^ 
tfce  oeaa^^  aay  two  juitleM  «<» 
town,  or  »laea  WMe  any  such  entnUM  oi',! 
be  stopped  np^  ani  on  this  notice  being  F 
manner  and  form  pceeezibed  by  the  5f  ^ 
In  Bm,  T.  Stock,  (0  Adol.  &  m.  <t 
that  although  this  statute  was  repesled  r>r 
WUi.4,  c  Ml  yet  80  much  of  it  aa  ^■"s 
into  the  M  Gee.^«i.  194,  Bamaiaed  ^ 
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mntf tktilitBto;  mi  itmm  abo  Oeiv  detBP- 
tbt  it  did  not,  by  aDj-  implieatiMi  fren  the 
of  tk  iBcoiponM  nciiee^rire  m  apptnA  to 
mtmmn  tguaA  the  mder  of  tbe  e<»nDiaTOien. 
%BR{iractta  thi  farmof  tii«Batiee  in  question,  it 
itbB-^HisLmdAip  read  it.}   Ab  tb«  mUee  ia 
ipm  m     mnaar  and  form  pnanibed  by  tbia 
Ih^it  ii  iiRMd  that  it  miBt  be  girra  after  the 
t;  tad  if  ttia  ba  m,  it  eamiot  be  denied  that 
•oBBeqfMDcea  wiil  follow— tlMt  a  power, 


ainiiMD  on  meal,  la  veeted  is  tiw  eom- 
rf         IB  (^er,  which  Btajveiynnte- 
t  a>  rigbts  ad  cMmaieiieea  of  die  pvbUe 
■UiMr^BovedflMraCe  bjthe  i^^cation  <^ 
m  inttridiuls  bi^d  tbe  baeka  M  all  etfaua, 
laljr  bj  tbe  eoDKDt  of  any  two  nu^^abratea, 
itBifHfiom  intemted  motivaa,  and  from 
irftketmty.  That  a  am  bo  extnsme  its  this 
■      to         IB  fiM^  ia  no  anewar  to  the 
twiait  tac  eooBtreetion  which  makea  it  poa- 
inntRippariDg  any  ill  intentioB  in  tbe 
1,  nd  mmelj  any  negiigenee,  they  may  be 
;  >B<  d  lU  erenti^  the  Tighta  of  ethers  ought 
■  kCtnpntecM. 

^tiA,iim  vbok  anmwnt  in  mppvrt  d  the 
^'■W«a«trictIi^UterdoonBtrnction  of  the 
■■TH  to  the  notiee,  wlii<^  cannot  be  eon- 
rauiBBed  throaghout  as  to  tbe  whole  of  the 
M  At  kttnpart  of  it,  which  alatca  the  lodging 
n&  tbe  derk  of  the  paaoe^  its  inrohnent 
■iM  b^  tbe  wowona,  and  its  UaUHty  to 
»  no  ^ibeaticai  whaterer  to  the  o>der  now 
t^mitatioa.  If,  then,  all  this,  which,  in  truth, 
wjt  OBMrtaot  part  of  the  notice,  ae  we  find  it 
«  Gefc  ZfCSi,  most  be  rejected,  why  are  we 
H  the  pnt  tense  in  the  cDinmenceiBeat  ?  It 
tW  we  KiTefall  effect  to  the  worda  in  the 
a,  whfcb  directs  the  notice  to  be  given  in 
*oi  film  preeeribed  by  theM  Geo.  3,  c.  6^ 
that  it  niut  be  affixed  at  tbeaame  jdaeea, 
I  aUie  nme  way^  in  tbe  new^>apen  wd  for 
of  timei,  and  daring  the  eame  periodic 
i!       JMitiealan  as  to  the  waya  and  en- 
?"  *Ww,whidi  woold  be  Teqmnd  nnder 
■^^68;  bntthat,  in  <nder  to  oiake  ench 
porpeae  intended,  it  mat  be  givm 
.  ^irnude;  wid  there  ia  no  difficulty  in 
"I*     before,  aa  it  cannot  coiai^y  with  the 
BMiii/^  statute  aateaa  it  be  giTen  at  least 
T*"  m  the  order  made,  and  there  ia  no 

it  is  neollected,  that,  under  tbe  66 
tbe  order  of  the  jnstieca,  tboti|^  dgned 
^  "ot  enn^ete  or  efl^ctive  until  after  the 
|m|fT«n  and  the  aeauona  had  oonfirmed 
"«t  tbe  order  takee  effect  from  the  time 
^  ^fd^  the  difference,  in  fmei,  aatothe  order 
■*  *^  the  notice  mrnst  be  grven  la  more 
gfr^'Wil.  Vedomoronihstant&UyfbUowthe 
ZTti^^  ^  ^ViagM  tl>»fc  the  notice  mnal  ha 
QlT*     "nkr  is  made,  than  if  wo  Mlowed 
gfwfcmgiTen.  'l%eA9Geo.3,e.68,ie<[nim 
*«w  Aoold  be  made  on  meike  Mnomm. 
y^'w"  and  «npoB,"  it  has  been  dedded, 
Jfca  iiftf  the  net  done  to  which  it  relates,  or 
^jH'Mo^ttd  the  act  done,  or  afitr  the  act  d<Hie, 
[■ftWB  and  raed  aenae  require^  with  refer- 
^(•Mextand  tbe  aafcjeot-matterof  theenact- 
M  T.  Bmfktry,  in  error,  10  Adol.  &  £11. 
*h  h  emnot  twre  mean  timittaimui^  mth, 
^l^oni  EMntfold  and  continaed  forraany  days ; 
ff*yf»;in  tike  iBeonrenientconaeqaeneeswiU 
webaTs  already  pointed  oat.   Wo  most, 
r"J«mani«  It  aa  ayBODymoua  with  i^%»r-4iati% 
^■AWndsiaaraatiaa  ginii.  Savndar* 


itaed,  the  aeetioD  ia  reaaonabla  thmf^ioat,  and  saf- 
fieient  secnrity  ia  giren  that  the  commissioners  afa^ 
be  informed  of  all  conflicting  intereats  and  derirea  be- 
fore they  proeeed  to  tbe  exereiae  of  ^ir  largo  and 
final  jvrunetion  orer  the  aubjeet-matter. 

Oa  this  ground  wo  think  the  rule  most  he  made  «b- 
■Dl«ta  for  quashing  the  orden^JMW  abofcft. 

SITTINGS  IN  BANC  ATTEK  BILART  TERM. 
liDtram  «.  Fknam.— 8. 
Tke  Dn^  nf  a  MdgiitraU  Aa  rttptet  tf  «dmittm^  m 

Baii  i$  jumial,'  amd^  tktn^ortt  mm  Adiom  eeamot  be 
maimtmmaimffmhutJimfmrtfimmgtoadmUtoBMlu 
Panom  akmytd  with  a  Jfiwfaaaaaaar,  amd  entitled  f 
b$  admitted  to  Sail,  wiAuu  Pnof  <^  Maliet. 
Caaa^The  dedamtiott  stated,  that,  on  the  ISth  Do> 
cember,  18tf,  the  plaintiff  was  bzoogfat  befcm  tbe 
defiendmit,  a  joatice  of  the  peace  for  the  eounty  (rf  Nor- 
folk, ■myon  a  charge  of  aasanhing  a  eonstable  in  the 
exemtion  of  his  duly;  and  that  the  ^untiff  was  eom- 
mittad  to  a  certain  housoof  ooirection,  till  be  ^onld  be 
dlseba^ed  by  dae  oourse  of  Law,  by  warrant  under  tin 
band  Had  smI  of  tho  defendant:  that  afterwards,  <a 
&c^  the  plaintiff  prodneed  two  sufficient  bondsmm 
before  the  defendant,  tuid  that  tiiey,  in  the  presence  of 
the  d^mdant,  offered  to  be  ball  fvr  tbe  appearance  <^ 
the  ptaiatlff  to  take  bia  trial,  whloh  it  waa  the  daty  of 
^  defeadaat,  ae  such  justtoe  as  aforsaald,  to  haro  ae* 
eaptad ;  DerertiMless,  the  defendant,  being  such  juaUes 
ae  afoteaaid,  not  regarding  his  duty  in  that  behalf,  but 
contririug  and  wilfully  iotradiag  oninsUy  to  aegriere 
and  wmesa  the  i^ntiff^in  that  behalf,  aMolutelv,  nn- 
lawfuilr,  and  maliciously,  and  without  reaaoDable  and 
probable  cause  or  ground  whotaoeTcr,  then  and  on 
each  of  tboee  days  uid  times  respectively  refused  to 
toke  and  accept  the  aecurity  so  offered  aa  aforesud,  or 
any  other  security  vhstaoever,  for  the  appearance  U 
the  plaintiff  to  take  hie  trial  on  the  charge  aforesaid, 
in  the  said  warrant  mentioned,  and  refused  to  Uberato 
the  plaintiff;  whereby  and  by  reason  of  the  premises 
the  plaintiff  was,  on  the  16th  February,  committed 
to  priaon,  and  detained  there  for  the  n>ace  of  thirty* 
three  days.  Haas:  fir9^  not  gailty,'by  stotnto;  so- 
•ondly,  tender  of  the  sum  of  fij.  as  ammdh  Repli- 
eaticm,  damages  beyond  Aat  sum.  On  tiie  trial,  benm 
Alderson,  B.,  at  the  Summer  Assizes  for  the  county 
of  Norfolk,  is  1846,  it  ap^ared,  that,  after  the  charge 
bad  been  made,  the  plaintiff  asked  the  ddbndant  whfr 
ther  he  would  take  bail,  and  the  defondant  eaid,  **  Yon 
have  abaconded  on  a  former  occasion;  it  is  no  uae 
your  tmdoriiw  bail,  and  I  will  take  none."  After  the 
plaintiff  had  been  committed,  a  Aiend  of  the  plaintiff, 
aecomputied  by  two  jwrsona  who  were  willing  to  b^ 
come  bail  fortheplamtiff,  called  upcm  the  defendant, 
and  Sliced  him  if  be  would  receive  them  aa  bail  for  the 
plaintiff,  which  he  refused  to  do.  The  learned  judge 
directed  the  jury,  that  the  period  of  the  wrongful  im» 
pviaoament  waa  not  to  be  dated  from  the  time  when 
tbe  d^ftndant  was  asked  whether  he  would  take  ba^ 
and  MfnMd,b«t  frem  the  time  iriies  b<nl  was  tendered^ 
The  jory  gave  a  verdiet  for  the  pidntiff  on  tin  first 
issue,  and  for  the  defondant  mi  the  eeetmd ;  uid  thej 
found,  that  the  defondant  refased  anffi^eat  bail,  bat 
that  in  such  refosal  he  bad  not  acted  nalidondy.  !■ 
Hicbaelmas  Term,  Not.S,  1846, 

(/Malltm  moved  for  a  rale  nisi  for  a  new  trial,  tm 
the  ground  of  misdirectioii.  It  was.  not  necessary  that 
bail  should  be  produced  at  the  time  when  applicatiMk 
waa  made  to  the  defenduit  to  take  bail.  A  par^ 
obarged  with  an  offence  does  not  always  come  pro- 
pared  with  bail.  If  the  magistrate  has  declared  that 
no  will  not  disehai^  nixm  ball  at  all,  it  would  bs 
nselesa  to  go  in  search  of  ImuI:  sacb.  a  dsclaxatioB  di»> 
peiuea  wiu  the  production  of  it« 
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Oa  a  subsequent  day.  Not.  16,  the  Court  granted  a 
rule  nisi. 

In  Michaelmas  Tenn*,  1847» 

Sramwell  and  Fit^alriei  shewed  cawe^Fint,  the 
declaration  of  the  defendant  that  he  wonld  not  take 
ImuI  was  not  a  vrougfnl  act.  [Cohru^,  J.— Suppose  a 
man  a  brou|jht  hefoie  a  mwisoate  for  a  misdemeanonr, 

and  the  magistrate  says,  It  is  no  use  for  yon  to  tender 
h&il"  and  sends  him  to  prison,  and  there  is  no  tender  of 
bail,  is  there  not  a  cause  of  actional  The  mere  state- 
ment of  the  defendant,  that  he  would  not  do  his  duty,  is 
aot  a  non- performance  of  it.  Suppose  he  had  said,  I 
will  not  answer  that  question,"  or  **  I  will  do  my  duly 
in  the  matter."  At  any  rate,  he  had  a  right  to  commit 
the  pl^ntifiF  to  prison  if  the  bail  were  not  prodnced. 
[]  Wtghtmarit  J. — Was  not  the  conduct  of  the  defendant 
equivalent  to  a  refusal  to  take  bul?]  It  amounted  to 
ao  more  than  saying,  "  If  you  give  me  an  opportunity 
of  doing  wrong,  I  will  do  it."  The  defendant  was  not 
adced  whether  he  would  take  A.  B.  and  C.  D.,  responsi- 
ble sureties.  The  magisteate  is  not  bound  to  state  his 
opinion  of  the  sufficiency  of  the  bail  until  they  are  pro- 
dnced. \_Erley  J. — The  question  of  refusing  or  admitting 
a  man  to  bail  is  irrespective  of  the  names  of  the  parties 
intended  to  be  the  bau.  In  the  case  of  a  mafpstrate  say- 
ing, *'  It  is  such  a  felony  that  I  will  not  take  bail," 
the  act  of  refusal  is  done.  Lord  Xfenmanf  C.  J. — The 
misconduct  of  the  magistrate  consists  in  refuung  suffi- 
cient bail :  it  is  not  known  whether  the  bail  are  suffi- 
cient until  they  appear.  The  question  is,  whether  the 
conduct  of  the  defendant  was  equivalent  to  a  refusal  of 
bail  generally.]  In  2  Hale,  P.  C,  p.  123,  it  is  sud, 
*'If  the  prisoner  be  l>ailable,  yet  the  justice  is  not  bound 
to  demand  bail,  but  the  prisoner  is  liound  to  tender  it, 
otherwise  the  justices  may  commit  him;  quod  vide  14 
H.  7, 10  a,  per  Fineux,  accordingly  adjudged,  (t.40 
£Uz.,  C.  B.,  Cdlaft  cote)  :'*  which  ease  u  not  found  in 
the  reports.  There  was  no  tender  of  bul  in  this  case : 
the  offer  to  go  and  get  bail  was  not  an  offer  of  baU. 
[They  cited  ?!ilo«(u  r.^Mm*,  (10£a8t,10],102).]  Se- 
o<»idly,  the  action  ts  not  maintainable,  niUess  the  re- 
lusal  to  take  bail  was  malicious.  [They  cited  Otbotn 
y.Qoughj  (3  B.  &  P.  561^.]  [0*Jfa2^,  contra.— If 
the  magistrate  has  a  discretion  to  refuse  bail,  I  admit 
that  malice  must  be  proved.]  By  stat.  1  Rich.  3,  c.  3, 
a  discretion  as  to  bailing  persons  arrested  for  su^lcion 
of  felony  is  expressly  given  to  every  justice  of  the 
peace.  By  sect.  1  of  stat.  7  Geo.  4,  c.  64,  justices  are 
prohibitea  from  bailing  on  a  charge  of  felony  under 
some  circumstances.  Sect.  3  of  that  statute  does  not 
affect  their  discretion  in  cases  of  misdemeanour.  In  2 
Hawk.  F.  C,  by  Cnrwood,  b.  2,  c.  Ifi,  s.  fi4,  it  is  said, 
**  It  seems  that  wherever  justices  of  the  peace  have 
jurisdiction  of  a  crime,  they  may  biul  the  person  in- 
dicted before  them  of  such  crime,  upon  sncli  cireum- 
atances  for  which  other  courts  may  bul  the  person  so 
indicted  before  them ;  for  that  it  seems  to  be  a  good  ge- 
neral rule,  that  so  far  as  any  persons  are  judges  of  any 
crime,  so  far  they  have  power  of  baillnv  a  person  in- 
dicted before  them  of  such  crime."  In  Uie  same  chap- 
ter, p.  141,  "  The  offence  of  denying,  ddayin^,  or  od- 
etructing  bail,  where  it  ought  to  be  granted,"  is  treated 
of ;  and  in  sect.  13  it  is  said,  "  This  seems  to  be  a  mis- 
demeanour, not  only  by  the  statute,  but  also  by  the 
common  law,  and  punishable  thereby  as  an  onence 
against  the  liberty  of  the  subject,  not  only  by  action  at 
the  suit  of  the  party  wrongfully  imprisoned,  bnt  also  by 
indictment  at  the  suit  of  the  king."  But  the  words 
"ofi^oe"  and  "  nisdemeanonr**  cannot  be  used  of  a 
mere  refusal,  in  ignorance  and  without  maUce.  Reg, 
T.  Badger,  (4  Q.  B.  Rep.  468;  7  Jnr.  216),  and  the  au- 
thorities there  dted,  apply  to  a  case  In  which  the  party 
charged  is  necowarfly  replevlsable.   The  statutes  and 


*  Not.  19,  befim  Lwd  Doinuu,  C.  J.,  Cidaid|e,  Wfght- 
■un,  and  Bile,  JJ. 


treatises  do  not  say  anything  of  bailing  for 
meanouT  before  the  iadictmunt  lias  been  foi 
probably  it  was  not  the  practice  to  artest ' 
chaiged  with  a  misdemeanour  Iwfure  the  indid 
bem  found.  {C^«ri^e,  J. — ^Lord  Hale  sa)-s 
larly  in  all  offisnces,  utber  uaimiUie  commi 
acts  of  Parliament  that  aie  odow  Mony,  th 
is  bailable,  unless  he  hath  had  jadament,  o 
some  particular  or  special  act  of  Pariiama 
ousted."  (2  Hale.  P. C.  127).  And"baiiab 
entitled  to  be  buled:  in  Sir  W.  Blackstone 
upon  that  passage,  the  phrase  is,  *'  ouglii  to  ht 
to  bail."  (4  Bhwk.  Com.  298).]  In  ttie  ca_H 
gerous  wound,  the  magistrate  may  remaiii 
state  of  the  party  injured  is  known.  [C'oVf 
The  amount  of  bail  in  that  case  may  be  in 
as  to  be  sufficient  to  secure  the  attendance  of 
at  the  trial:  the  amount  is  a  question  fort 
trate.  Lord  Denmant  C.  J. — Tiie  Master  i 
case  of  abduction  a  few  years  ago,  in  whicktl 
Gonspirai^to  take  awagrajpoanglady;  nil 
trates  of  Cheshire  refused  to  tafca  baS; 
of  the  Court  was,  that  tbey  were  bonndloli 
His  Lordship  also  cited  Marriof*  eat$f  (1  Si 
O'Mall^,  contra. — A  justice  of  the  peace  ha 
tion  as  to  taking  bail  in  cases  of  misdemeai 
therefore,  the  action  for  refusing  to  take  bail  ii 
proof  of  malice.  The  passage  cited  from  2  H 
D.  2,  c.  15,  s.  fi4,  relates  to  felonies,  not  misdi 
[|Lord  Dennatiy  C.  J. — How  <lo  we  know  tl 
tendant  was  satisfied  as  to  tlie  sufficiency  of 
tended  to  be  produced  for  tlie  plaintiff? 
Badger^  (4  Q.  B.  Rep.  468  ;  7  Jur.  216 j,  we 
on  the  ground  that  tht  magistrates  had,  fn 
motives  refused  bail,  and  acted  oppressivelf. 
fendant  did  not  object  tii^  thebaU  mail 
he  ought  to  have  examined  into  ibdt  i 
whereas  he  refused  to  eater  into  sach  an  aiif 
defendant  refused  to  take  luAeient  bail,  oi 
security  whatever.  [Oolendgef  J. — The  1^ 
the  refusal  is  a  very  uncertain  ground  of  actii 
took  place  was  equivalent  toabenderofbail,ii 
to  take  it.  A  tender  would  have  been  only 
form,  and  useless.  (Jackson  v.  Jacoh,  3  1 
869;  Perry  v.  Smith,  1  Car.  &  M.  6fi4).  1 
ant  must  answer  for  his  ignorance.  In  ai 
trespass  and  &lse  imprisoDuient  against  ami 
committing  a  party  m  default  of  liis  iindin;; 
the  peace,  the  commitment  being  for  no  de 
it  was  held  that  bona  fides  was  no  defence.  ( 
Oratrex,  8  Q«  B,  Rep.  1020;  10  Jur.  466). 
man,  J.— In  Muriel  v.  7Va^,  (6  Mod.  1< 
was  an  action  agunst  three  persons,  oueof « 
justice  of  the  peace,  for  a  conspiracy  ill^sl' 
and  imprison  tiie  plaintiff,  it  appeared  tliat 
of  the  jpeace  was  persuaded  by  the  others 
not  a  bailable  offence;  and  Holt,  C.  J.,  b( 
from  ignorance  of  the  law,  and  not  from  m 
heart,  he  committed  the  plaintiff,  lie  ough 
quitted.]  A  man  cannot  be  guilty  of  a  cons 
acts  from  ignorance.  [He  cited  Jones  v.' 
Q.  B,  Rcp.600  ;  0  Jur.  482).]  Car.^ 

Lord  Denkav,  C.  J.,  now  delivered  tlic  j 
the  Court.— This  was  an  action  on  the  case 
defendant,  a  magistrate  of  the  county  of  ^ 
refusing  to  admit  the  plaintiff  to  bail. 

The  declaration  stated  that  the  plamtlff  « 
with  an  assault  upon  aoonstable  in  the  exect 
duty :  that  sufficient  bail  ms  tendered,  t 
fendant  absolutely,  unlftw&ltjr,  and  m&lici 
without  reasonabte  or  fffobable  cause  or  gro 
soever,  refused  to  accept  the  secnrity  off« 
other  security  whatsoever.  The  jury  on  v 
nitived  malic^  but  found  a  Twdict  f»  » 
The  qocBtioii,  thenfiov,  ii^  whethsr  the  «i 
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good  without  the  allmtion  of  malice;  for  the  effiwt  of 
gbfawfing  is  to  ibik«  out  that  allegation.  This  de- 
V>fc  vpoD  unthcr  qncstioD,  whether  the  doty,  the 
WiAttwtiAiidiugediiithis  dedmtioD,  was  jn- 
waodilaiiL 

n>  SUtvle  of  Vestminster  the  First,  3  Edw.  I, 
. "that,  if  any  wlth-holdprboner*  re- 
tfter  that  they  have  offered  romcient  surety, 
fif  1  pieroua  amerciament  to  the  king." 
Mttatnte  the  oflenders  declared  replevisable 
H,  ai,  ifflonnt  others,  persons  aecased  "of 
twpwu'rthinuioee  specially  mentioned^* ''for 
tut  ought  not  to  loee  lift  or  member."  Some 
njbm  (tilted  in  early  times  whether  this 
'~  iaelidtd  ill  misdemeanours,  or  only  common 
wn;  lad,  if  the  latter  only,  what  were 

  fctSffmniy  years  the  receWed  opinion  and 

'WS'.^^"">^,  that  all  persons  accused  of  misde- 
'"^jwhtrconmon  or  otherwise,  are  entitled 
'"'I'Jtobiil.  It  is,  however,  somewhat  re- 
*^***«  Lttislature,  in  a  late  act  of  Parlia- 
(f/JilSfkt.  &  42,  s.  23),  has  drawn  «  dlstinc- 
prm  anthority  to  magistrates  to  admit 
if  (tar  JuereHmt  peraons  accused  of  certain 
'  uirintnoura,  (among  which  is  this  very  one 
^      I ^lesce-officer  in  the  execution  of  bts 
j^^htMliKcted,  that,  in  all  other  cases  of  mis- 
•iaw,Mpstntes  shall  admit  to  ball. 
fiM^,kveTer,  that  this  phuntifF  was  entitled 
kimtej  to  hail,  what  was  the  nature  of  the 
'i  itij  who  was  called  upon  so  to  admit  him  1 
<t  da^  was,  to  a  great  extent,  judicial,  riz. 
■(  fixuff  the  amount  of  haul,  and  of  deter- 
«  to  tW  tMlity  of  the  persons  tendered,  which 
[uta  Bake  up  the  saffioency.  It  Is,  how- 
id,  th^  if  those  rsqaMtes  exist,  the  act 
to  bail  becomes  ministerial  only ;  that 
B  ihewB  those  requisites  to  hare  existed, 
!  jury  bare  so  found;  eonseanently,  that 
■auDcd  for  the  msxiatrate  to  do  out  to  admit 
adihithiidiity  haa  become  ministerial:  that 
1*  peribnn  that  duty  without  reasonable  or 
our,  and  is,  thererore,  liable  to  an  action, 
^AtitiiaKe  of  malice,  just  as  an  acUon  will  lie 
^iMffor  refuting  to  take  bail  or  grant  re- 
'■tsHt  a  nugistrate  for  refurins  to  take  ex- 
■Itrthe  Statute  of  Hue  and  Cry.  {€frem 
,      */ Bueeh-ClmnAe*  «»#,  1  Leon.  323, 
""Vime  point  was  not  setually  determined). 
IP^,  («  Hod.  178, 179),  it  was  said  by  the 
'Hit  in  offence  in  a  justice  of  the  peace 
U  is  CM  of  a  common  misdemeanour ;  and 
>*  aj;  in  the  indictment,  that  sufficient  btdl 
without  saying  that  the  party  knew  them 
rc^S  Pywt;^  and  upon  that  authority  principally 
{j^S^wikpUntiff  contends  that  this  declaration 
I  the  drfendant's  judicUl  du^  was  satisfied 
iad,  and  his  ministerial  duty  only  remained 

had  much  doubt  and  difficulty  in  coming 
II^MBioD  Upon  this  point;    but,  upon  the 
^■^^"Mnttion,  we  are  of  opinion,  that  the  duty 
^J'yfate  in  respect  of  admitting  to  bail  can* 
g*'"  iplit  and  divided ;  that  It  is  essentially 
fJSzf'^  ^"'/v  ioToMng  inquiiies  on  which  dis- 
f^Vvt  n  eicrciied,  and,  in  some  case*  of  mia- 
diaaetion  under  circnrostaness  of  mneh 
'  'S^Jl    that  we  cannot  lay  down  a  rule  which  b  to 
Q^^Njo  the  peculiar  facts  of  each  ease.  The 
fine  tf  distinction  Is  this,  that  unless  the  duty  of 
^**pi(nte  is  amply  and  purely  ministerial,  he 
^^Wli  joMit  liable  to  an  action  for  a  mistake  In 
«^V*nittiiig  to  do  anything  in  execution  of  that 
^Wt^  be  can  be  fixed  with  malice,  which  in  this 
'bgrllwjaiy. 


The  rule  will,  therefore,  be  made  absolute  to  enter  a 
nonsuit.— Ai/ls  oAsoArfs  aceor^Mi^, 

EaBATDBC.— In  mifitrd  r.  BaOtg,  p.  278,  M  "  Stttlags 
In  Banc  after  Hfltry  Temi,"  rmd 

*'  EXCHEQUER  CHAHBBR.— Hilabt  Vacation. 
*'  [Brntr  fhm  die  Queen's  Beudi.]" 


COURT  OF  COMMON  FLEAS.— Hilart  Tsmf. 

Dkasib  and  Others,  Assignees,  e.  Hbmdbbsok  and  An- 
other.—.Aia.  20. 

Snenl  CoimU~Rule,  JBUary  TWw,  4  Witt.  4. 
A  Count  in  Ttynxr  for  a  iSAtp  not  alhwed  with  a  tpfcial 
Ootmt  alUging  a  Powr^  AUornof  under  DtmCto  tke 
I>^emkmU  to  t^t  tke  Smp,  lAof  tke  Power  iea§  gium 
te  and  keld      tkmt  enfy  at  Seemiity  for  tkeir  Ac- 
eeplante*  of  eertam  BiSt,  and  thatt  aakoiuk  lie  De- 
ftndaiittrefiuedtoaee^orpegflkeBiUt,ti^toldtke 
S^ip;  nor  with  a  nteeM  (>mnt  nBeffinjf  a  Power  of 
Attorn^  wder  Deed  to  tke  D^mdantt  to  tell  fko  Skip^ 
tkat  tke  Power  woe  delivered  to  tke  D^mdantt  witk  a 
Letter  from  tke  Prineipal,  hutmetimg  tkem  not  to  telt, 
and  that  tke  D^en^tnte  notwitketanMng  told  ike  Skip, 
Peacock  moved  to  set  aside  an  order  of  Coltman,  J., 
dated  the  16th  January  last,  and  requiring  the  plain- 
tiffs, assignees  of  Hughesdon  &  Mackay,  Mnknipta,  to 
elect  l>etween  the  firnl  and  third  counts  and  the  second 
and  fourth  counts  of  the  declaration,  or  with  Uiierty  to 
amend  the  first  and  second  counts  by  confining  the 
same  to  the  cargo.   The  first  count  was  trover  for  a 
ship,  with  her  tackle  and  ca^o,  the  possession  being 
lua  in  the  bankrupt  Joseph  Hughesdon,  and  the  con- 
version b^re  his  iMnkruptcy.   The  second  count  was 
in  like  manner  trover  for  a  ship,  but  Iqring  the  pos- 
sesion In  the  assignees,  and  the  eonvemon  after  tha 
Innkmptcy.   The  third  count  alleged,  that,  before  Jo- 
seph Hughesdon  became  bankrupt,  he,  being  possessed 
of  a  ship,  with  her  taekle  and  cargo,  and  the  sole  owner, 
and  registered  as  such,  made  and  delivered  bis  deed-poll, 
dated  &c.,  ( which  was  a  power  of  attorney  to  the  defend- 
ants to  sell  the  ship):  that  the  said  J.  Hughesdon  and 
Alexander  Mackay  afUrwards  sent  the  stdd  deed-poll, 
duly  executed  as  aforesaid,  to  the  defendants,  and  the 
same  was  delivered  to  the  defendants,  who  first  had  and 
received  the  same,  and  the  authority  therein  contained,  to 
wit,  on  the  27th  Novemlwr,  1847;  and  that  the  sud  deed- 

S oil  was  sent  as  aforesaid  for  the  purpose  of  securing  the 
efenduits  in  respectof  the  acceptance  by  them  of  dlver^ 
to  wit,  dghteen  bills  of  exchange,  then  and  before  the 
execution  of  the  aidd  deed-poU  as  aftnresald,  to  wi^ 
eleven  of  the  satd  bills  on  tne  6th  August,  1847>  ana 
seven,  being  the  reridne  of  the  said  bills,  on  the  17  th 
August,  1847,  drawn  by  the  stdd  J.  Hughesdon  and  the 
said  A.  Mackay,  In  parts  beyond  the  seas,  to  wit,  &e., 
upon  the  defendants,  requiring  them  to  pay  divers 
Sums  of  money  mentioned  in  the  said  biUs,  to  wi^ 
14,9SS/.  15t.  6<i.,  all  payable  to  the  order  of  the  said 
J.  Hughesdon  and  A.  Mackay,  and  respectively  in- 
dorsed by  them,  the  said  J.  Hughesdon  ana  A.  Mackay: 
that  the  defendants  had  and  received  the  said  deed-poU 
as  aforesaid,  and  the  anthority  therein  contained,  for 
the  purpose  aforesud,  and  not  otherwise :  that,  although 
the  bills  so  drawn  and  indorsed  as  aforesaid  were,  to  wit» 
on  tiie  1st  September,  1847,  and  before  the  same  re- 
ntectively  became  due,  duly  presented  by  tiw  holdera 
thereof  respectively  to  the  defendants,  being  the  drawees 
thereof  respectively  as  aforesaid,  for  acceptanoe  therein 
by  them,  according  to  the  tenor  and  eff^  thereof,  yet 
they  were  not,  nor  was  any  or  either  of  them,  accepted 
or  paid  by  the  defendants  or  either  of  them ;  but  were, 
and  each  of  them  was,  then  refused  acceptance  and  dis- 
honoured  by  the  defendants,  and  were  then  respectively 
duly  protested  fiv  non-aceeptanee,  of  which  preseni* 
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SMot  aiid  dishonour  the  holdan  of  the  said  billB  re- 
Ki«etirely  aSterwaida,  to  wit,  oa  the  d&y  and  year  last 
aroresaid,  gave  dae  noUoe  to  the  said  J.  Hughesdon  and 
A.  Hockay,  and  then  required  them  to  pay  the  re- 
Bpective  amounts  of  the  said  bills ;  yet  the  defendant^ 
before  either  of  them,  the  said  J.  HughesdoD  oad  A. 
Mackay,  had  become  bankrupt,  sold  and  disposed  of 
the  said  ship,  with  her  tackle  &c.,  to  one  George  Hen- 
derson and  one  Georee  Henderson  ihe  younger,  by  bill 
of  sale  in  the  name  of  J.  Hugliesdon,  wherch^'  plaintiffs, 
as  as-^ignees  of  the  estate  iind  effects  of  the  said  J. 
Hiigliesdun  and  A.  Mackay  as  aforesiiid,  hiive  Keen  de- 
prived lit'  tlie  possession  and  use  of  the  sjiid  ship  or 
vessel,  and  have  lofit  and  been  deprived  of  divers  sums 
of  money,  ainuuntiiig,  to  wit,  &c.,  payable  to  them  as 
aasignees  of  tlie  said  J.  Hughesdon  and  A.  Mackay  as 
aforesaid.  The  fourth  count  alleged,  that,  befope  the 
said  J.  Hughesdon  becHua  ft  fc—kflyL  the  laid  J. 
HngtiesdoD,  being  posseaaedof  aoeitBinotBerBhip,  with 
her  tackle  &c.,  and  the  sole  owner,  made  and  delivered 
his  deed-poll,  being  of  the  Uke  tenor  and  effect  as  ihe 
deed-poll  m  the  last  preceding  count  set  forth  ;  and  after- 
wards the  said  J.  Hughesdon  and  A.  Mackay,  before 
either  of  them  became  bankrupt,  wrote  a  letter  to  the 
defendants,  stating  that  they  sent  therewith  h\.-.{- 
mentioned  deed-poll  or  power  of  attorney,  and  instnu  i- 
iiig  them,  the  defeudants,  that,  altliuugh  they  had  Miit 
the  ^aid  power  of  attorney  for  sale,  thev  did  not  wish 
the  Iftst-inentioiied  shij)  to  he  sold.  '1  he  cuiMit  then 
averred  that  the  letter  and  deed-poll  were  delivered,  and 
that  the  defendants  received  and  held  the  same,  subject 
to  the  terms  in  the  said  letter,  of  which  the  defendants 
had  notice;  yet  the  defendant^  Iwfcv*  4M^er  the  said 
3,  Hn^eedon  or  A.  Uaokav  beeaina  *  upkrupt,  sold 
the  Mid  jhim  wlth  .her  tacUe  to  the  said  Geor^ 
HendoBon  and  Georgei  Henderson  the  younger,  to  wit, 
by  their  causing  to  be  executed,  in  the  name  of  the  aaid 
J.  Hughesdon,  oy  the  said  defendant  Robert  Henderson 
as  his  attorney,  a  bill  of  sale  thereof,  by  and  in  the 
name  of  the  aaid  J.  Hughesdon,  to  the  said  George 
Henderson  and  George  Henderson  the  younger,  which 
ti-ansfer  by  the  said  bill  of  sale  was,  alter  the  said  J. 
Hughesdon  and  A.  Mackay  had  become  liankrujits,  duly 
completed  by  the  said  George  Henderson  and  Georf^e 
Henderson  the  younger,  whereby  plaintiffs,  as  assignees 
of  the  said  estate  and  effects  of  the  said  J.  Hughesdon 
as  aforesaid,  have  been  deprived  of  divers  sums  of  money, 
amounting  ftc^  pwableto  them  as  aeai^Bew  of  the  said 
J.  Hughe^onjna  A,  MacA^ay «»foreMid.  Th^  question 
llLVhatiMtlto  MontaKa  in  riolaiion  of  the  1^ 
%miXL  4,  WfaiehatatM^lifaat  "Mrerrf  Goaota  shdH  not  be 
allowed  anlma  distinct  subject-matter  of  complaint  is 
intended  to  be  established  in  respect  of  each."  It  is  sub- 
mitted that  they  do  not,  for  the  third  and  fourth  counts 
are  not  counts  in  trover,  but  rather  special  counts  in 
case  for  selling  the  ship,  contrary  to  the  autliority  given 
to  the  defendants  under  the  power  of  attorney  by  the 
bankrupts.  The  plaintiffs  may  theruundiT  recover  spe- 
cial damages,  in  coust^quence  of  the  hreaeli  of  <luty  on 
the  part  of  the  defendants.  It  wa.s  iu-ld  in  H  'illiams  v. 
Archer,  (17  Law  Journ.,  N.  S.,  C.  P.,  8^},  that,  in  de- 
tinue for  the  detention  of  railway  scrip  re-delivered  to 
the  plaintiff  after  adum  hronght  and  before  verdict,  the 
jury  may,  as  a  moasnra  of  damages,  take  into  om^ider- 
atim  the  diSsnnoa  baiiMiiih*  waaof  andi  aotip  at 
tihe  time  of  the  demand  anii  iti  nhw  aA't^  tine  of 
snch  re-detivery.  These  counts  an.  Mti  Jn  .i4}parent 
violation  of  the  Rule  of  Court,  and  ftff  dhte>^pniToae  the 
particulars  are  not  to  be  regarded.  The  test  is  not 
whether  what  may^  recovered  under  one  of  the  counts 
may  also  he  recovered  under  one  of  the  others.  That 
argument  was  contended  for  by  the  defendant  in  Shep- 
pard  V.  (13  Law  Journ.,  N.S.,  Exch.,  333);  but 

therr  F'cdluck,  C.  B.,  says,  '*  I  do  not  think  the  test  sug- 
gested is  the  true  one.  In  the  very  caia/i  put  in  the 


pleading  role,  (£U,  H.  4  Will.  4,  r.  5),  { 
chartcrparty  is  allowed  4*  he  joined  with 
freight  pro  nti  Hawwia;  Mad  two  sdcL  c  j 
very  well  be  jmaad  aritfa  a  third  «■  a  spec 

to  pay  for  the  goods  carried  ;  each  would 
fereat  pleadings  and  different  evidence  to  so 
for  they  are,  in  fact,  founded  on  different  li 
in  that  case  Alderson,  B.,  says,  "  The  tree 
whether  three  counts  are  inserted  in  o/ipan 
of  the  Rule,  as  being  substantially  for  the 
of  action."  Now,  is  the  sale  under  the  ci 
alleged  in  these  counts  so  clearly  a  conven 
the  subject  of  a  count  in  trover?  In  or 
the  case  within  the  R.,  11.  T.,  4  Will.  4, 
pear  on  the  face  of  the  pleadings  that  ther 
U(m  of  the  Rule.  [Maule,  J.— If  what  is  i 
third  eonnt  amounts  to  a  oonveraion  to  the 
own  nse,  then  that  count  is  comprised  in  I 
txovBK.  Wilde,  C.  J^The  oonat  in  trar 
evary  yasuble  case  of  converaion,  and  coal 
clnoes'the  third  count,  if  fJie  sale  there  d 
tutes  a  conversion.  J  The  defendants  here  ai 
by  a  deed  to  sell,  and  the  question  is,  wbe 
hy  them,  contrary  to  the  purposes  for  wlii 
ivas  executed  and  given,  is  a  conversion 
use.  .Suppose  an  agent  he  authorised  to  s* 
taiii  jtriee,  and  not  less,  and  he  does  sell  lor 
should  tlie  action  against  him  hy  his  priucii 
or  case?  [  (Ki/c/f,  C.J. — Does  not  what 
the  third  couut  amount  to  an  unauthorisei 
may  be  jdisputed  whether  what  is  stata 
terms  on  which  the  defendants  received  tl 
away  with  the  authority  contained  in  the 
applies  particularly  to  the  foarth  «enat,  wb 
tion  will  arise,  what  affBet.|IW'iatter  mav 
trolling  the  authority  (^MB  the  deed. 
J. — The  Rule  declares  that  eounts  fouudli 
the  same  principal  matter  of  oomplalattl 
statement,  description,  or  circumaiances  o 
to  be  allowed.  Here  the  subject-matter  c 
is  the  sale  of  a  ship  under  certain  circiiuist 
first  and  third  counts  are  both  fouudeil  i 
subject-matter;  there  is  only  a  variation  ii 
stating  it.]  In  Shrppard  v.  Hales,  the  C 
chequer  allowed  together  counts  for  bills  ( 
founded  on  the  lex  mercatoria,  on  the  Uv 
and  on  a  special  contract  between  the  parti 
plaintiff's  paEtieularB  shewed  that  th 
ana  eanaa  of  action.  {Cr^notU,  J.— Ther 
wera  m  diSwent  oontraeta— a  oantiaot  1^ 
eXefaange,  a  contract  made  ia  this  aomitiyi 
tract  abroad ;  and  the  Rule  moreover  expre 
that  counts  upon  a  bill  of  exdiange  and  fur  i; 
don  are  to  he  considered  as  founded  ou  disti 
niattoB  «f  oomplaiut.]  As  to  the  second 
eonnts,  there  is,  besides,  this  difference — th 
in  the  second  count  is  after  the  baukniptc; 
the  fourth  count  it  is  shewn  to  have  hee: 
bankruptcy, 

Wilde,  C.  J. — It  appears  to  me  to  he  cl 
subject-matter  of  complaint  in  the  special  < 
same  as  in  the  counts  in  trover.  The  c 
tbaspeoial  eounta  ia  the  wrongfully  seUisjlM 
sale  MUtf  made  by  the  defendanti  wilM 
to  do  BO.  That  aBoanta  iD  a  ewwowiofij  aai 
subjeofr-nattar  of  eoaspUid  osataiiwd  in  s 
tarovw   I  Hah  m^fimd 


OQfURT  OF  EXCSSQXTSR* 

In  the  case  of  Morley  v.  AuaibormgK 
line  6,  the  reference  is  imperfect.   It  shooli 
Ci«iVUlUi%  tit.  6,  sect.  1,  §  1603." 
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HOUSE  OF  LORDS. 
TnL(ttD  OiunsLLOB,  Lord  BitovaHUi,  and 

LOID  Cjjn>BBLL.3 

Himsoii «.  Bott^itfarvA  19, 20,  and  27. 

Jkv  M-Siiiam-Untlmmped  Rmsaipt'-CoaatmU 
Slatttr—Jmritaietim. 
i^foT  a  Btlmee  of  Acanrnt^  O*  Befmd- 
'  id  n  Bndmee  a  Piece  of  Paper  eonf  ofrmi^ 
mi  Ortiikr  Aeeotmt,  wHk  the  Balance  of 
iLimk  M  /(WMT  of  the  Piaintif.    At  tke 
e^lbiceamtiMiaM  Aetnowledgmaa  of  tAe 
M^iii^ooowtf,  and  a  Receipt  for  ike  Ba- 
tj^iftlu  PiaitUif.    Thie  Paper  wot  net 
*:  ilflUMttatderM  tn  Evidence  to  prove  tht 
tii^m.^.ii^  tkat  Item  beina  abutted 
hmni  H  mirefy  to  prove  thai  the  Plaintiff 
thtMpi  (At  CbmwfMW  of  the  Aceomt:— 
'  mtrtHf  lit  IMrion  of  the  Ckmri  heha^  that 
tfrMiitmiiwed  in  Ewidenee;  but  itwovld 
\miAamMliai  At  Pojfment  of  the  Smt  wtm- 
^^iaifihemaQiUMtiottin  Diepate. 
kC«i^tiaf  M  imetamped  Receipt  maj/  he 
»iiiWwl9jmtt  a  ooUateral  Hatter,  «A4y 
MlifekkMM  a  Jfofler  vihdbfw»mnmt9dwi»k 
*t4P^, 

^Aii{iSOao.i,e.  42)  doe$  not  takeaway 
'ififml  tothii  Haute,  upon  Point*  of  Law 
'k^Jwi}!  upon  the  Trial. 
tt"  »a  uped  frMu  an  interlocutor  of  the 
•riwrf  tteConrt  of  Session  in  Scotland,  in 
«  ^  the  tcqtondeat,  Alexander  Row,  a  ooq- 
*piaA  the  umellants,  Matheson  &  Son,  to  re- 
^mtf^Xm.  3f.  lid.  and  interest,  and  662^. 
^^BlHMt,  tUsgad  br  him  to  be  doe  by  them 
of  aoMOoti.   Matheson  &  Sod  denied 
•hi  wu  dne.  The  Issaes  for  trial  were 
«li«br,  dariu  the  yean  1S41  and  1842, 
^  ^  Dpoa  the  employment  of  the  de- 
CBRitid  entein  moA.  for  the  defenders,  and 
Bedtfatuicn  woe  indebted  to  the  pursuer  in 
3i.  lU,  or  any  part  thereof,  &c. ;  ae- 
tbe  defimdera  were  indebted  to  the  pur- 
'^rf  extra  work,  in  the  sum  of  662/. 
'"TfvtdMnof.  On  the  trial  of  those  Issues, 
"  jiiy  accordingly  found,  a 

«po««ron  both  issues,  with  leave  to  the 
"^7  to  the  Court  to  enter  up  a  verdict 
e  tke  beta  as  stated  in  the  jadge's  notes, 
f^^lMians  of  law  as  therein  stated.  The 
w»  «m  «  mow In  a  trial,  at  the  insUnoe 
^"^1  Mi^  fiir  payment  of  a  balance  said  to 
^  Msnderi,  railway  eontraotors, 
«il4»uf  I  ^  "n^wa  sub-contract  from  them, 
-g^""*  m  defence  was  payment,  the  pursuer 
■57^    *>f  t)M  ^ymenta  admitted  to  hare  been 
time  to  time  and  on  particular 
""^twi  pSTment  of,  and  gave  credit  on,  that 
ftoeired,  for  a  sum  of  68/.  Ov.  4rf., 
glgwtobcrwtiTedOD  the  14th  January,  1842. 
iTSr^  **  ^  the  claim  for  the  balance  sued 

e^^wd  foooded  upon  the  following  paper, 
V  toe  punaer  at  the  time  the  said  sum  of 
^  ptid.  Thev  did  not  tender  or  require 

IH^""* ^  ustruct  and  voudi  the  pay- 
2  wMdnm  «f  OB/L  Of.  4d.,  for,  «  above  men- 
pamer  admitted  payment  of  that  sum. 
lJ|T(riiQot  oo  a  receipt  stunp.  After  the  trial, 
Ion  of  the  Court,  stunped  with  an 
?^ituD|^  in  ease  that  should  be  of  any  avail. 
^^"Mbrth  the  paper  ogned  by  the  pursuer,  and 
'T^Hiendefiee  by  the  deciders.  It  coiuUted  of 
**wad  tnditor  oeeniat,  the  debtor  side  oontain- 
^imnhtfef  pajBWti  lude  to  Ross  at  wtow 

roLxm.  o 


periods,  the  7th  August,  1841,  to  the  13th  January, 
1842,  making  together  1161/.  12«.;  and  the  creditor 
side  containing  a  number  of  pay  bilta  bearing  various 
dates,  from  the  same  7th  August  down  to  the  Ilth  De- 
cember, 1841,  amounting  to  1200/.  1#.  4d,;  and  the 
balance  of  these  accounts  was  stated  at  68/,  9t.  4d. 
This  account  was  written  on  a  half-sheet  of  paper,  and 
at  the  bottom  was  written  the  following  receipt 

*<  Dullatur,  l7th  January,  1842, 
"  I  acknowledge  having  received  from  K.  Matheson 
68/.  9«.  4d,  sterling,  being  balance  amount  of  pay  bills 
paid  from  7th  August  to  Ilth  December,  both  inclaaive. 
"  681.  9f.  4d.         (Signed)   "  Albumdeb  Roes.** 

On  the  part  of  the  pursuer  it  was  contended,  that  the 
writing,  oeing  a  receipt  for  money  not  stamped,  oould 
not  be  received  or  looked  at  at  all,  for  any  purpose  what- 
ever, against  the  party  from  whom  it  was  taken,  and 
could  not,  under  the  express  words  of  the  stamp  acts,  be 
founded  on  as  any  acknovrledgment  of  the  accuracy  of 
the  said  account,  inasmnch  as  the  payment  of,  and  re- 
ceipt for,  the  particular  sum  in  question  was  the  proper 
matter  instmcted  by  the  paper;  and  the  alleged  ac- 
knowledgment of  the  items  of  me  account  was  only 
obtained  through  means  of  an  unstunped  receipt  for 
the  payment  of  the  sum  in  question  as  a  balance.  Oa 
the  part  of  the  defenders  it  was  contended,  that,  as  the 
payment  of  the  particular  sum  of  68/.  9s.  4</.  had  been  . 
admitted,  and  as  that  sum  was  not  included  in  the  de- 
mand made,  the  paper  in  question  was  in  no  sense  used 
or  required  by  them  as  a  voucher  to  instruct  payment 
of  that  sum,  the  payment  of  that  sum  not  being  a 
matter  in  dispute  between  the  parties ;  that  the  paper 
was  used  exclusively  to  shew  an  acknowledgment,  under 
the  signature  of  the  pursuer,  of  the  accuracy  of  an  ac- 
count, in  which  the  particular  suras  now  claimed  were 
entered  as  paid,  and  as  an  admission  that,  at  the  date 
of  that  paper,  there  was  onlv  one  small  sum  remaining 
to  be  pud ;  and  that,  in  order  to  use  the  paper  for  th» 
purpose,  it  was  not  an  objeeUon  in  law  Uiat  the  same 
contained  a  reoeipt  for  the  sum  therein  mentioned,  and 
was  not  on  a  receipt  stamp,  inasmuch  as  it  was  in  no 
respect  used  to  instruct  payment  of  that  sum.  The 
quetttion  for  the  Court  is,  whether  the  said  paper  can 
be  so  used. 

Upon  the  motion  to  enter  up  a  verdict  for  the  de- 
fondera,  the  judges  of  the  second  dtrision  of  the  Court 
refused  the  motion,  and  found  the  pursuer  entitled 
to  the  expenses  incurred  by  him  in  this  discussion, 
and  subsequently  they  pronounced  in  favour  of  the 
pursuer  for  payment  of  the  said  two  sums  of  143/.  3f.  lld. 
and  662/.  lot.  4(£.  Four  of  the  judges,  being  the  mi- 
nority, held,  that  the  paper  was  admissible  in  evidenoe 
for  the  purpose  for  which  it  was  tendered;  the  ma- 
jority were  againstttsadmissibility.  This  was  an  appeal 
from  that  interlocutor. 

Sir  F.  Kelly  and  Anderton^  in  support  of  the  appeal. 
— The  simple  question  in  this  case  is,  whether  this  paper, 
signed  by  the  pursuer,  was  admissible  in  evidence.  It 
was  contended  in  the  court  below,  that,  if  a  paper  be 
signed  by  a  party,  containing  two  matters,  one  requiring 
a  stamp  ana  the  other  not,  yet  that  the  matter  which  did 
not  require  the  stamp  could  not  be  read  in  evidenoe,  if 
the  matter  requiring  the  stamp  was  not  stamped.  This 
question  has  arisen  in  muiy  cases  in  this  country,  both 
it  Nisi  Prins  and  in  Bane ;  and  it  is  clear  iiom  them, 
^t  tiie  part  not  requiring  the  stamp  may  be  read  in 
evidrace,  although  the  other  part  may  not.  (  ffellard 
r.  Mbety  1  Bing.  134;  Bro^  v.  Daviet,  2  Car.  &  P. 
186;  €h^  V.  Smith,  1  Camp.  387 ;  Perry  v.  Bomhier, 
4  Camp.  80;  Millen  v.  Dent,  16  Law  Joum.,  N.  S,, 
Q.  B.,  374;  Pinn^  v.  Tootel,  12  Jnr.  291  ;  Pirie  r. 
Sntith,  11  Shaw,  Don.,  &  Bell,  473).  The  present  case 
is  stranger  thm  that  last  case,  for  hers  the  account  wm 
oompleto,  and  acknowledged  three  days  before  the  vs* 
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ceipt  was  affixed  to  it.  [This  appeared,  from  the  evi- 
denee  and  tbe  date  of  the  rempt  of  the  681.  0f.  4(1., 
as  stated  In  the  palmer's  own  account,  was  the  lAth 
January,  1842.3  On  this  branch  of  the  argument 
we  submit,  that,  where  an  unstamped  receipt  is  given 
in  evidence  to  proTe  Bomething  wually  ooUateral,  and 
independent  of  the  &ct  of  paymoit.  It  will  be  re- 
ceived. This  is  every-day  practice  in  criminal  cases, 
and  there  is  no  difference  in  principle  between  civil  and 
criminal  cases.  The  only  purpose  for  which  we  desired 
to  put  the  paper  in  evideiici'  was  to  shew  that  the 
balance  'Uil'  tu  tlie  pursuer  ;il  the  ihite  of  tliat  paper 
was  (>i(/.  l),";.  4ii.  'I'lic  receipt  of  tliat  sum  was  proved 
aliunde,  or  was  not  in  dispute  at  alt.  It  is  next  con- 
tended by  the  respondent,  that  this  appeal  is  incompe- 
tent, and  that  this  House  has  no  jurisdiction.  For  this 
propouUon  he  relies  upon  the  6th,  7th,  8th,  and  9th 
sections  of  the  Jury  Act,  (fi5  Geo.  3,  c.  42);  bat  we 
sabmit,  that  there  is  nothing  in  that  act  which  takes 
away  the  general  jurisdiction  of  this  House  upon  mat- 
ters of  law  reserved  for  the  opinions  of  the  ju^^;es  upon 
trials  before  s  jury.  This  is  not  like  an  application  for 
a  new  trial.  The  other  side  say  that  there  is  no  au- 
thority for  such  an  appeal ;  but  we  sulmiit,  that  the 
cases  of  Russell  v.  Creipnton  (2  Bell's  App.  Cas,  81 )  and 
Campbell  v.  Campbell  (  Mac.  &  Ilob.  3Bft)  are  a«t|l«itiis 
for  the  competency  of  the  appeal. 

Wvriley  and  McNeil,  fur  the  respondeat.— First,  as 
to  the  competency  of  the  appeal.  The  object  of  the 
Jury  Act  was  to  assimilate  the  practice  In  Scotland  to 
that  in  England.  [They  referred  to  the  6th,  7th,  8th, 
and  9th  sections  of  ofi  Geo.  3,  o,  42,  and  contended,  that 
from  them  it  appeared  that  the  onl^  mode  of  appealing 
io  this  House,  m  cases  of  the  admission  or  rejection  of 
evidence,  was  by  bill  of  exceptions;  and  that,  where  a 
pai'ty  agrees  to  a  verdict,  subject  to  the  opinion  of  the 
foil  Court  on  the  points  appeanng  on  the  notes  of  the 
juo^e,  he  must  abide  by  the  decision  of  the  court  of 
sessions.]  In  Russell  v.  Vreighlon  and  Camjjbell  v.  Camp- 
hell  the  point  of  law  arose  before  the  direction  of  tlie 
issue:  but  here  the  point  did  not  exist  until  the  trial 
came  on ;  it  was  inciuental  to  tlic  trial,  and  the  proper 
mode  to  bring  the  case  before  this  House  was  by  bill 
of  exceptions.  Secondly,  can  this  document  be  received 
in  evidence?  It  has  oeMi  said  that  this  paper  is  an 
account,  and  that  it  does  aot  reanire  a  stamp;  but 
Ubere  is  nathiW  'ta)  4ttw  jttut  ms  w^a  an  account. 
The  evidence  ahe^  fliat  n  waa  lUi  an  aeonust  cur- 
rent, but  merely  a  statement  «f  payments;  and  it 
might  be  fairly  contended,  that  eveiy  item  was  a  re- 
ceipt, and  required  a  stamp.  If  this  paper  be  re- 
ceived in  evidence,  it  will  be  easy  to  avoid  the  stamp 
acts.  It  is  admitted,  that  the  object  of  getting  in 
this  evidence  is  (o  prove  that  the  account  was  settled. 
"We  admit  tliat  the  cases  estaldish  this — that  where 
an  unstamped  receipt  is  tendered  to  prove  something 
wholly  collateral  to  the  receipt  or  payment,  it  will  be 
received ;  but  where  the  two  matters  are  so  connected 
as  they  are  here,  the  unstamped  receipt  cannot  be  re- 
oeiyea  in  evidence.  The  first  distinction  Jtetween  the 
cases  eit^^pd  the  present  case  Is,  that  here  it  Is  given 
in  evidence  to  form  an  item  of  the  proof  of  payment. 
In  JUtllm  v.  Doiif  (ubi  sup.),  the  document  was  offered 
to  prove  a  matter  wholly  collateral  to  the  payment  of 
the  money,  and  the  receipt  part  was  nad.  The 
other  side  say  they  do  not  read  it  to  prove  payment 
of  the  GQl.  4d.,  but  only  to  prove  that  that  sum 
formed  the  balance  of  the  account.  But  can  that  be 
said  to  be  wholh  cullateral  to  the  payment?  Finn^ 
V.  Toolel  is  an  authority  for  us:  the  two  documents  re- 
lated to  different  matters,  and  the  judgment  of  the 
Court  expressly  proceeded  upon  the  two  documents 
bein^  distinct  and  collateral.  G^r^r  t.  S'aitfA  is  no  au- 
thority for  the  appellants'  propositi^.  JBnoiet  t.  Da- 
ffft  MBBotbe  nlwdoii;  ft  Is  nportcd  vaiy  looidy  ;  ft 


does  not  state  what  the  isaae  was;  it  migl 
for  a  matter  pofeetly  eollatatal  to  the  £Kt 
The  same  observation  applies  to  the  esse  ol 

Mbu.  We  submit  the  sound  distinction 
wherever  the  payment  of  the  money  exp 
receipt  is  in  any  manner  mixed  up  vit 
tion  in  the  suit,  it  cannot  be  admitted 
if  unstamped.  This  is  the  effect  of  i 
decisions: — Scott  v.  Btird^  (8  Don.,  B 
25);  ^^.F  v.  The  TnhabitanU  of  Castlem 
&  Aid.  588)  ;  Haxclina  v.  Warrt,  (3  B, 
Jarditic  v.  Payne,  (1  B.  &  Adol.  (3(12' 
V.  Wri.jht,  (2  "it.  &  Aid.  501):  ami  h 
(14  Me'e.  &  \V.  177).  [They  referred  ali 
Treatise  on  the  Stoop  Laws,  by  Hulm^ 
he  says,  The  omatmetion  of  these  acts  Ii 
a  stamp  ia  neceaiaiy,  the  unstamped  instn 
be  reaa  in  evidence  for  the  purpose  of  ei' 
legal  operation  beneficial  to  the  party  prodM 

Sir  F.  Kelly,  in  repiy. 

Their  Lordships  said  they  did  not  reqoi 
upon  the  point  of  jniisdiction. 

Sir  F.  Kelly.— The  other  ude  admit 
stamped  receipt  may  be  given  in  evidenc 
teral  purpose.  Now,  what  is  the  purpoi 
sent  document  ?  It  contains  fifteen  itera 
and  six  items  of  discharge,  involving  a  pi 
tlian  a  year.  Then  comes  n  balance  stnii 
follows  this  acknowledgment,  and  then 
There  are,  therefore,  three  distinct  tbinn; 
admit  that  this  paper  Is  not  admisBible 
receipt,  I  contend  that  it  is  admissible  fot 
collateral  to  the  payment  of  the  balance. 
Ml. — How  can  yon  say  that  that  is  cd 
might  be  material  evidence  ?3  The  receif 
no  other  purpose  more  collateral  to  the  iai 
issue  had  been,  whether  Ross  could  writi 
raent  of  the  08/. 9^. 4(/.  was  admitted:  tl 
proof  of  a  payment,  was  ijuite  irnmatem 
side  use  a  fallacy  when  they  say  tliat  it  w 
payment  of  a  sum  of  money,  because  it  w 
particular  balance.  We  only  use  it  to  i 
account  was  correct,  and  that  it  vrni  ack 
be  so :  a  stamp  was  not  necessary  to  bucl 
ledgment.  (.SMipenoH  t.  Wrigil,  nbisap 
side  say  th^  Brooiei  t.  Docw  Is  no  author 
Denman,  in  Millm  r.  Ventt  refers  to  It  as 
There  has  been  no  caae  wwm  an  iDstiaa 
rejected  on  the  ground  of  not  being  itl 
it  is  used  for  a  purpose  not  requiil^ai 
the  only  question  now  is,  whether  this  acc 
a  stamp,  or  rather  stamps.  I  submit  tha 
and  that  if  Birt  v.  Leiph  proves  anytliin; 
it  proves  that  there  ought  to  be  a  receipt  1 
But  that  cannot  be  necessary  here;  f^ir  t 
count  is  on  one  piece  of  paper. 

March  27.— LordChancbllob.— Tbeqi 
csuse  was,  whether  a  document,  which  w 
a  receipt  of  payments,  maklDg  a  balance  i 
receipt,  which  purported  to  be  a  receipt 
of  68/.,  the  balance  of  an  acoonnt ;  and  w 
reouvable  in  evidence  in  a  contest  betwee 
not  being  tendered  for  the  purpose  of  pro 
ment  of  the  68/.,  but  being  tendered  for  t 
proving  the  state  of  the  account,  as  set  out 
Bringing  out  a  balance  of  f>8/.,  for  wliieli 
ceipt  was  not  given.  Now,  my  Lords,  it 
that,  inasmuch  as  this  was  a  document  whi 
to  be  a  receipt  for  08/.,  it  could  not  he  rect  i 
ing  a  proper  receipt  stamp.  Ou  the  oil 
was  contended,  that  this  document,  though 
ble  as  a  receipt  for  the  purpose  of  she* 
chai^geof  Uie  68/.,  yet,  inasmuch  as  it  i 
for  either  purpose^  unconnected  with  the 
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t^kiiVH  hMJvag  been  written  od  it,  and  that  it 
■mmUi,  therefore,  for  the  pnrpoae  of  thewing 

tiUnfthiaeemiDti  as  it  stood  before  the  receipt 
k  NiL,  the  balance  diawn  out.   Now,  my  Loroe, 
iiHuidentiaii  of  the  caaea  that  were  remred  to 
|iitluiaantr^  and  in  Srotland,  bat  particularij 
"tvnssy,  I  find  that  they  are  so  very  inconast- 
'kwuuther,  and  they  aeem,  in  m<wt  eases,  to 
tfimlited  by  any  fixed  rule  or  principle, 
linllMahopeleK  task  to  endesTour  to  reoon> 
)m;  bat  it  does  appear  to  mc^  that,  ftom  idl  tha 
tintu  principle  may  be  extracted,  and  whleh 
ltiknn|[Blated  the  minds  of  the  judges  who 
HAmcub;  abhoagh  qaestiona  may  be  rused, 
Mf,  u  to  many  of  tnem,  as  to  the  mode  in 
htejrind^  is  to  be  ^plied.   Now,  my  Lords, 
l)HM^  obnoas  that  there  are  three  descriptions 
bipui  which  this  question  may  be  raised : 
t  dinbuge  for  a  debt,  of  course,  is  directly 
like  BMiuogof  the  Stamp  Act— about  that  no 
loabe  naied:  another  class  of  cases  is,  where 
HI  mmuj  to  prove  payment,  not  for  the 
lit  Mn  t  discbarge  as  between  debtors  and 
%U  W ikt  is  called  *'  a  collateral  purpose.*' 
tWiquMD,  "ooUateral  purpose,"  seems  to 
^  ^  nueh  misunderstood,  and  to  have 
l**MM  of  the  confMon  to  be  found  In  the 
Jinptiinly  a  eollatanljrarpoae  if  you  pro- 
Bot  to  diew  a  duehaige  as  between 
'•■w^fitw,  bot  for  the  purpose  of  establidi- 
fmr  &ct  coUatenl  to  the  question  of  pay- 
a  «•  o(  the  cases,  I  recollect,  with  regard 
""""■^iS  loit  by  a  tenant,  when  a  receipt, 
^NftV  I  Teeeipt  for  former  rent,  was  pro- 
^art  fi»tbe  pnrpase  of  shewing  the  discharge 
■ "  "alir  rent,  but  for  the  purpose  of  esta- 
firt  of  tenancy.    Thot  is  quite  col- 
I  ^  Ad,  so  doubt,  and  the  receipt  was  a 
^  Mt  for  the  purpose  of  shewing  that 
mi  ipeeified  in  the  receipt  haa  been 
TZtJ^  ^ipoee  of  shewing,  throng  the 
[5  **         V       fi»ct  «  money  har- 
1"^  tw  there  was  the  relation  of  land- 
Mttt  cxiitiiig  between  the  parties.  My 
^*yg»toiae,  that  the  great  majority  of  the 
^^^•■"tkli-that  where  the  mattertb  be  proved 
^Rf^*rfa»ney,  and  the  receipt  of  the  nuMiey 
^Si^'J^^  do  immediately  apply  to  a  do- 
^  ""^^  *  P"rP9**  i       whether  it 


it  ii  for  a  purpose  collateral,  but  still 
■V^ttacdlsteral  is  to  be  proved  by  the  proof 
^dkj^  F>7wa^  and  that  fiwt  of  payment  is 
^S**" J?  the  reoelp^  that  receipt  is  within  the 
J2'*"*i*?toinp  Act.  That,  however,  is  not  the 
^F^^ipt it iMda rwry  mach to  reoonrile  many 
MWwUdt  ban  been  refomd  to.  and  which,  at 
S^^^>pcv  diSratt  to  bring  within  anyprin- 
jJll^B;  Uidi^  thm  is  another  diss  of  cases 
^Wikfa,  it  spMsrs  to  me,  the  present  foils— where 


>,pvpoK,  as  between  debtor  and  creditor, 


2?*?*  ""i  iMe«d,  a  receipt,  and  purports,  upon 
ujyjf    to  be  a  receipt,  bot  also  purports  to 
dtt— that  is  to  say,  in  cases  when  an 


y^Wif debtor  tnd  creditor  appears  set  out  between 
■■fM^,  Bsking  a  certain  balance  doe,  and  tiiat 
ffy^M  s  receipt  for  that  supposed  balance,  whe- 
""mbilmsems  paid  or  not.   If  the  object  of  the 
PjKiBt  to  prove  the  fact  of  that  particular  ba- 
^iRog  been  paid,  but  it  is  merriy  produced  for 
T^jMof  ihewing  that  the  parties  to  that  account 
the  state  of  the  aeeount  as  it  appears  by 
ff*yit,  the  receipt  may  be  leoeived  for  the  purpose 
'''■nit  it  prodoeed,  whether  that  balanee  had  been 
Jl'W.  It  would  be  equally  good  for  the  purpose 
"■■viBitbsMaitf  tlMMCOuntyitii  tni^  nppoa- 


ing  the  account  stood  without  any  receipt  or  payment— 
sappodng  a  balance  had  not  been  paid,  and  the  parties 
had  arranged  between  themselves  to  ascertun  and  set- 
tie  how  the  account  stood  or  was  to  be  rendered — sup- 
posing the  items  of  the  account  had  actually  balanced 
one  another,  then  then  would  be  no  payment ;  there 
might  be  the  signature  of  the  parties  to  the  documents, 
but  there  would  be  nothing  like  a  receipt — nothing  to 
require  a  stamp.  That  is  exactly  the  present  case,  ex- 
erptiaf  this,  that  this,  which  is,  and  also  purports  to  b^ 
a  receipt  fin:  a  balanoe,  does  not  find  its  war  into  such  a 
ease  as  tihe  soppossd  eaa^  because  there  had  been  no  pay- 
ment and  nothing  received.  But  why,  because  a  p^er, 
purporting  to  be  a  receipt,  cannot  be  used,  for  the  par* 

Kse  of  proving  that  receipt,  without  a  stamp,  should  not 
usedTfor  another  purpose  equally  apparent  upon  tiie 
foce  of  tlie  paper,  which  does  not  requuv  a  receipt,  is  a 
proposition  wnich,  it  seems  to  me,  is  extremdy  diffi- 
cult to  support  by  any  argument;  certainly  not  by  any 
language  to  be  round  in  the  stamp  acts,  or  I  believe 
by  any  authority,  although  there  are  some  which  it 
might  be  difficolt  to  deal  with.  Now,  my  Ijords,  this 
debtor  and  creditor  account,  as  it  stand^  upon  the  foca 
of  it,  must,  of  course,  be  taken  from  books.  If  the 
party  had  ngned  a  book,  instead  of  ngning  a  paper, 
could  anybody  doubt  that  that  would  be  erldmoe 
against  the  party  signing  it,  as  shewing  the  state  of  the 
account? — because  the  itoms  of  payment  in  the  ac- 
count do  not  require  a  stamp.  No  one  contends  that 
they  do ;  it  is  an  acknowledpnent  of  the  parties  that 
the  account  stands  as  it  appears  on  the  face  of  the  bO{>lt, 
or  as  it  appears  on  the  foce  of  the  paper  which  is  signed. 
This  document,  made  out,  and  recognised,  and  acted 
upcoi,  and  signed  by  the  purUes,  is  good  evidence  of  the 
state  of  the  account  for  that  purpose,  and  for  that  pur- 
pose only.  Hy  Lords,  without  attempting  to  00  throng 
the  variety  of  cases  which  have  been  reftrr^to,  itdoes 
appear  to  me,  that  this  principle  will  be  found  to  re- 
concile a  great  many  of  them ;  althonglif  with  respect 
to  others,  there  is  some  difiicnlty  in  lecoaeiUn^  them, 
as  it  stens  entirely  clear  of  the  stamp  acts,  which,  be- 
yond all  doubt,  it  is  the  duty  of  all  the  Courts  to  sup- 
port, so  far  as  the  Legislature  intonded  they  should  be 
supported;  bot  which  all  the  Courts  must  be  anxious 
to  Iceep  within  their  proper  limits,  in  older'  not  to  de- 
prive parties  of  evidence  of  their  rights  on  account  of 
some  difficulty  supposed  to  arise  from  the  stamp  acta ; 
and  it  is,  therefore,  the  duty  of  the  Cofirto  to'see  that  its 
deoisioos  are  kept  within  the  proper  ^iitida.  It  does 
not  appear  to  me  at  all  to  infringe  up<ni  the  stamp  acts, 
to  hold  this  document  admissible  for  the  purpose  of 
evidence,  so  far  as  it  contains  matters  not  connected 
with  the  receipt  of  the  money ;  and,  therefortL  that  tile 
Court  below  have  erred  In  not  permittii^  this  doca- 
ment  to  be  reorived. 

Lord  BnouoBAH.— My  Lord^  It  Is,  nndonhtedly,  the 
duty  of  all  Courts,  as  my  noble  and  learned  friend  has 
josuv  observed,  to  protect  the  revenue  imd'^  see  that 
the  intention  of  the  Legislature  is  caMed  into  effisct, 
which  reqnires  certain  documents,  wheii  produced  in 
evidence  ror  certun  pniposes,  to  have  a  stamp,  wliareby 
the  revenue  has  so  mach  gain.  But  it  is  not  the  dn^ 
of  the  Courts  to  stnun  the  construction  of  those  stamp 
acts,  BO  as,  without  regarding  tiie  object  of  the  L^sla- 
tnre,  to  deprive  parties  of  the  means  of  evidence,  where- 
by they  might  maintain,  on  the  one  side  or  the  other, 
their  different  contentions  before  the  Courts.  This 
would  be  to  make  the  Coorts  instrumental  in  levying 
many  duties  which  were  not  intended  to  be  imposed 
opon  the  subject,  and  would  be  adding  a  grievance  to 
that  f^vance,  which  I  am  much  afraid  we  must  ad- 
mit, that  all  taxes  naturallv  impose,  be  they  ever  so 
closely  kept  to  their  original  intention,  and  be  the  law 
imposing  them  ever  so  equitably  or  ever  so  mildly  ad- 
ministered. Theiefore,  this  being  the  general  tvm,  va 
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come  to  cooudcr  whether  UiAVtaNBt  case  has  not  eone 
to  the  outiide  of  thai  rule,  ana  erroneottsl^  imposed  the 
obligation  of  putting  a  stamp  upon  an  instrument  used, 
not  as  a  receipt,  but  tor  anolhev  ]>ur]»>si'.  I  luoked 
Tery  cartfully,  na  niv  iioliU'  ami  iL-iii  nni  tVieiid  near  me 
did,  into  the  dillfiml  <';i-,  s  wlikli  wi  ri'  cited  on  either 
side,  mid  wliich  luive  bcLucitcd  iiiui  very  diligently  ex- 
aiiiiiu'd,  I  must  say,  liotli  l>y  the  cnuiistl  aii<l  the  judges 
in  tlie  cuurt  below ;  and  to  rtcunciie  all  thuse  cases  I 
found  to  be  absolutely  hopeless.  Some  of  them  are 
Nisi  Priiut  cases — as,  for  ioatance,  v.  Hall,  tried  be- 
fore Mr.  ,  Justin  i^wley  ;  and  anotber,  oa  the  otbaf 
Mde,  of  Brooit  r.  /huM,  I  think,  tried  before  Lord 
"Wynfonl ;  and  also  Talbvt  v.  Amhler,  which  was  tried, 
I  think,  before  Lord  Deuniaii,  and  reported  in  Car, 
&  P.  There  are  other  cases:  lloni  v.  Hedfcarn,  in  the 
Common  Pleas;  Rex  v.  The  Jiihabilants  of  Casl/emor- 
tOB ;  Hawkins  v,  Payne,  in  the  King's  Bench;  and 
Jardine  v.  Payne,  also  in  the  Iviiifi's  Bench,  (joodjftar 
V.  Simpson,  I  recollect,  waw  citeil  and  commented  upon. 
Now,  iny  Lurds,  all  those  eight  cases  I  have  examined, 
and  liavc  found  that  it  is  not  possible  accurately  to 
reconcile  them  altogether,  Oue  or  two  of  them  stand 
out  a  good  deal  in  one  direction,  and  one  or  two  as  much 
is  the  other ;  and  an  attempt  to  reconcile  ^mm-  aU 
would  be  Tain.  At  the  ssme  tHoe,  mv  opinini  eohh 
eides  with  th«t  of  nj  noble  and  IcaiDM  fiiend,  whom, 
indeed,  I  comnranicated  with  before^  that  the  rule 
wbtcfa  W0  an  disposed  to  follow  in  this  case,  and  from 
wilick  I  think  the  Court  below  lias  somewhat  departed, 
goes  as  nearly  as  poeaible  in  the  circumstances  to  arecon- 
cilement  of  the  cases,  and  leaves  very  few  of  them — 
not,  perhaps,  above  one  or  two — beyond  the  scope  of 
it,  and  not  rcconcileahle  by  nieauH  uf  it.  That  rule 
I  take  to  be  clearly  this,  that  where  a  ilocument  is 
used  for  the  jturpuse  of  proving  a  receipt  of  money  in 
any  vvay,  it  requires  a  stamp.  And  when  it  is  said, 
that,  if  it  ii  nwd  jEor  a  collateral  purpose,  it  ma^  be 
given  without  a  stamp,  in  the  case  I  put,  where  it  is 
natd  as  evidence  of  payment  of  money  in  an^  'way,  it 
Is  a  receipt  requiring  a  receipt  stamp  before  it  can  be 
80  used ;  and  when  the  cases,  as  some  of  them  do,  lay 
it  down,  that,  where  it  is  used  for  a  collateral  purpose, 
it  does  not  require  a  receipt  stamp,  I  do  not  think  that 
is  a  perfectly  accurate,  and  not  always  a  very  intelligi- 
ble, expression,  because  it  may  be  for  a  collateral  pur- 
pose, and  yet,  if  it  is  used  in  a  way  to  mix  up  with  it 
the  receiving  or  paying  of  money,  so  that,  upon  the 
whole,  a  roceipl  nf  numcy  i^  the  uKitfer  for  which,  or 
in  resjiect  of  which,  or  connected  with  wliich,  the  liucu- 
ment  is  used,  it  requires,  past  all  doubt,  to  have  a  stamp ; 
because  it  is,  in  one  way  or  another,  used  as  a  receipt. 
But  if  the  same  document  is  used  for  a  totally  different 
purpose^it  is  to  me  perfectly  clear,  that  it  is  not  to  be 
regarded  as  •  noupt;  and,  therefore,  the  L^Iature 
never  intendetl  tha*  lfrd»nld  bear  a  . stamp  as  a  condi- 
tion precedent  to  receiving  it  in  evidence.  Now,  sup- 
pose an  account  is  produced,  in  which  payments  are 
made  on  the  one  siae  by  the  party  tendenng  the  ac- 
count, and  debiting  the  party  to  whom  the  account  is 
tendered,  and  in  which  credits  are  given  on  the  other 
side  to  the  same  party  sought  to  be  charged  by  the  debit 
side  of  ttie  account,  is  it  to  be  said,  that  every  enhy  of 
a  credir,  thoiitib,  without  (question,  in  that  case  that 
entry  debits  the  person  making  it  in  favour  of  the  per- 
son to  whom  he  gives  in  the  account,  is  to  have  a  re- 
ceipt stamp  to  every  one  of  the  entries  of  payment? 
IfMt  certainly  not.  Then,  suppose  the  whole  "halance 
of  MCoQnt  is  given  at  the  end,  and  the  account  is  drawn 
up  in  sach  a  wajr  an  to  that  balance  by  comparing 
the  right  and  left  hand  sides  thereof  together ;  it  is  not 
to  be  said,  that,  because  that  states  a  balance  against 
the  party  if  it  is  on  one  side  of  the  account,  and  in 
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the  case  put,  if  an  aeeonnt  is  tendered  wit] 
side  tallying  exactly  with  the  credit  side,  sc 
is  no  balance,  there  are  a  great  number  of 
on  one  side  as  rec<  i]>ts,  and  all  on  tlie  other  i 
ments,  hut  iKilxnly  would  say  that  that  n-c 
ceipt  stamp.  Xo\\,  one  test  whether  it  \>.  u 
ceipt  or  not  is  tlii.s — \\*i>uld  not  a  ducumeui 
between  the  parties  lia\e  been  a  perfectly  r 
iotelligible  account  and  a  good  docoment  t 
case  1  Suppose  you  had  with  a  pur  of  sd 
the  receipt— altogether  ent  off.tos.  naniM 
tlMreoa^ :  most  undoubtedly  it.WMU.  ^ 
mtit  OHK  they  did  not  use  it  aa  ai.t«oe^ 

auently,  as  a  receipt  it  was  not  to  he  wad 
lerefore,  a  stamp  was  unnecesauy.  Oo 
tfa^for«,  I  am  clearly  of  opinion  that  tb 
a  miscarriage  in  thi^  cats,  thosgh  it  hasb*! 
follv  considered  in  the  court;  and,  therei 
with  reluctance  to  this  conclusion.  1  woul 
to  it  with  great  iitsitation  under  any  circut 
it  lia;i  been  mii>-t  carefully  considered,  and  . 
have  been  gone  thn^ngh.  I  do  not  think  lha 
a  single  cast;  to  those  which  have  be^icona 
in  the  English  or  Scotch  cases.  Two  of  the 
are  Btnnu  v.  Mack  (10  Shaw,  86fi)  and  & 
(ida  sup.  ),be6ideB  the  eight  English  eases  toi 
shortly  adverted.  All  uese  having  been  ve 
below,  I  certainly  come  wiUi  hcaitation  to  th 
should  not  have  been  willing  without  furtb 
tion  to  pronounce  an  opinion  against  that  < 
below,  but  further  consideration  has  confin 
that  I  first  took  from  the  arguments  at  t 
from  an  examination  of  the  printed  a!i;uni( 
the  whole,  1  have  come  to  the  ei  iuhi:!' 
noble  aud  learned  friend,  that  there  has  be 
riage  in  the  court  below  in  reijuiriug  the* 
be  stamped,  and  am  of  opinion  tliat  yon 
should  reverse  that  judgment. 

Lord  Campbell. — My  Lords,  upon  this  f 
raised  tm  this  H^>eal  at  your  Loradupa*  bti 
no  doubt  at  all,  and  I  Jisve  Pertained  M 
I  6rst  made  myself  master  of  th«  argusM 
sides.  It  is  strennoiuly  contended,  on  the 
respondent,  that  this  appeal  is  incoropetent, 
interlocutor  is  final,  precluding  any  furUu-r 
Now,  my  Lords,  it  is  quite  clear  that  tkre 
from  the  Court  ofSession  to  your  Lordships' 
onus,  therefore,  lies  upon  the  respondent  to  s 
ajt|)oal  is  taken  away  in  this  case ;  and  t!ie 
relies  upon  four  sections  of  the  56  Geo.  3, 
when  those  (-ections  are  examined,  it  will  b 
it  is  impossible,  by  any  reasoning,  tossy  th 
such  a  construction  as  that  attempted  to  I 
them  by  the  respondent.  The  6th  section 
lied  on,  applies  exclusively  to  new  trials.  . 
prohibitory  ;  that  gives  a  power  to  apply 
sion  of  the  Court  of  Sesuon  from  which 
directed,  for  a  new  trial  in  respect  to  «na 
taken  place  when  the  cause  was  tried,aDd[i 
an^otl  whatsoever  to  this  House,  or  even  D| 
claiming  petition,  or  in  any  sliape  whatevei 
where  there  is  an  application  for  a  iie^ 
doubtedly  your  Lordships'  jurisdiction  i: 
Tiien  .comes  the  next  section,  (sect.  7)i 
of  bills  of  exceptions,  but  there  is  notbi 
upon  that;  and  it  is  perfectly  consisttnt^ 
question  of  law  may  be  raised  in  twodiffiM 
either  by  tendering  a  bill  of  excepfio"* 
the  point,  which  is  in  the  nature  of  a  Bpecu 
although  there  is  a  mode  expresdlf 
by  a  bSl  of  exeepUens,  which  (ds«ly-'i|||' 
by  appeal  to  Uiia  Hoiue,  that  does  not 
other  mode,  by  ptmn'vig  the  qnsfltioo  ' 
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^  l^wise  axpmdy  oenfinsd  to  a  new 
ra«  the  9th  BMtioa,  instcttd  of  takioe  away 
^tt  UMAip^  joriatictiwi  ex  abandanti  caauTfc,  pre- 
SCl^n* P"**^  " cAses  wbereoD  the 
pWiMinoe  a  jadgmeni  in  point  of  law,  m 
'™J**i«iriamg  oot  of,  the  finding  by  the  Ter^ 
■.■"fl  be  kwfal  aad  oompeteat  for  the  party 
'^^vhh  the  mi  jndgBMit,  in  point  of  law, 
M  *Mn  under  nview,  eiuer  by  rnireaenta- 
"^uiH  p^itioQ,  or  1^  appMl  to  tiw  Home 
Kmr,  here,  the  poiat  of  taw  waa  merrad  as 
wviiiMlitjofthis  eridenee.   The  Conrt  have 
Mid  hw  tint  prant  of  law,  in  their  opinion, 
Mi  fti  rigfat  to  take  the  opinion  of  yo«r  Lord- 
^  y     poiat  of  law  is  axpreedy  reaenred. 
MMidariTttic  Mope  of  legislation  aptm  this  sab- 
i:*^     the  detamiBation  of  facts  thonld  be 
M  tka     thm  shoald  be  the  right,  for  the 
■T""f  IbptitiM  and  for  the  luiformity  of  the 
*wtke  Minion  of  your  Lordihipa  upon  aay 
"■Bwiftitm^ht  arise:  therefim,  my  Lords, 
b  M  to  be  DO  donbt  whatever  npoa  the 
^jw  Lndsbips  m  this  ease.    With  re- 
'futM  oi  evioenoe,  I  mast  etmfoaa  that  I 
mmm  ot  the  aigaiMiife»  mlactidiMd  veiy 
it;  ui  my  dmbt  waa  efairay  feanded  upon 
M  Wing  an  action  bKn^ht  to  reeaver  the 
n  aceoaat,  fnimk  fiwie,  that  docnaMnt, 
inapt,"  If  ttaoipad,  would  be  admimble  in 
■d,  thtreferc,  that  K  might  be  clear  evU 
Ai^wd,  for  the  pnrpoae  of  dkewiag  that 
Hd  been  reoMVed.     My  Lordi,  my 
thrt  if  a  doeaoMnt,  pnrpornng  to  be  a  re- 
■t  urtaaped,  is  t^erad  in  avideoee  for  any 
dnia^  the  trial,  if  it  would  be  erldenco,  as  a 
to  ertdtlidi  ai^  qneetion  that  ta  litigated 

  tkt  putio^  it  cannot  be  received  for  a  eol- 

glffwii,  meiely  by  the  parties  saying,  **l 
parpoae,  and  let  it  be  ooandared 
mm,  BOB  asripta  ^e  whole,  Imt  part  of  the  re- 
>    tUok,  my  Lords,  yoa  eannot  abatiatt  a  put 
■sot  ia  thii  manner,  and  give  the  rest  in 
Thicfibrian,  Uiorefafe,  aeama  to  taa  to  be, 
V  Iht  party  aeaks  to  make  use  of  it  as  a 
MiArtfcer  it  can  ba  made.naeof  asadoon- 
^-fM^ttf  qoeition  litigated  between  the  par- 
Qa^ar       had  this  anro  of  ml.  tto.  W.  been 
1  Md  have  thoo^t  that  this  dooa- 
reoetvahle  in  avldanoe  for 
pnpose:  for  oidy  aae  the  dwger  that 
m      toW,  "Yott  are  to  dia. 
^an^td,  i^aa  creiy  thing  that  applies  to  the 
1^*  ■  Bot  vptm  a  atamped  doeament,  and, 
^^^■tiinot  in  evidence;  but  yon  M»  to  look  to 
of  it.  aad  that  yoa  are  to  apply  to  an* 
Hp  *  wOateral  parpoaer*  I  ttiiak  that  that 
^  "  >  dmgitoBS  doetetnt.   I  ftad  ao  «aaa  that 
hr,  becaaae.  aHboofh  the  laagnage  of 
^  9"*°  ^  avUnce  for  a  ooUa- 
glpyitfyon  look  at  the  varioua  eases  that  have 
flffi  1*0  *iU  find,  in  those  eassL  it  coald  not 
Si?'*^  "  A  receipt  to  prove  the  usae  that  bad 
S**fc»*wesB  the  pariiaa  in  a  conrt  «f  law.  I 


"»"wu  UN  panw  in  a  court  -oi  w 
gy<H  Uiarafare,  my  Lords,  to  fiad  that, 
P9<ith  Ae  notinis  that  I  hava  entertained  as  to 
£**wtoa^t  to  guide  the  judges  in  their  dirso> 
1^  eiM,  this  doeamMt  was  rcoeivahle  in  evl- 
jgWBat  it  is  mit«  dear  that  the  justice  of  the 
Jy*»H;  and  I  diould  bav«  deeply  deplored  the 
JWrfthiatiay  that  it  ought  not  to  have  boM 
SlL^J  ^«nlL  I  find  that,  looking  at  the  itate- 
we  hava  bam  tha  lawned  ja^e  who  pre- 
(tj?*  *«  trisl,  and  to  wUeh  our  attmtion  was 
i^Vfd^dinetad,  he  aara,  that,  '*ob  tl»  part  of  the 
^4  ns  atitMiM,  thai,    the  fafmaat  «r  (ha 


particular  sum  of  601.  Or.  4d.  had  been  admitted,  and 
as  that  sum  is  not  included  in  the  demand  made,  the 
paper  In  question  waa  in  no  sense  whatever  used  or 
required  by  them  as  a  voucher  to  prove  payment  of 
that  sum,  the  payment  of  that  sum  not  beinf^  a  matter 
in  dispute  among  the  parties."  And,  therefore,  I  fe^ 
mysdf  anthoriseu  to  come  to  this  conclusion,  that  the 
payment  of  that  snm  was  wholly  immaterial — was  not 
a  queeUon  between  the  parties ;  and  that,  therefore,  if 
the  reoeipt  had  been  atamped,  it  would  have  been  of  no 
avail  whatever.  That  betiw  the  eaae,  it  comes  withta 
the  rale,  which,  T  think,  u  a  sound  rule,  to  be  laid 
down  upon  this  sidiieet,  that  it  could  not  have  twsB 
used.  If  stamped ;  and  it  is  not  left  merely  to  the  party 
to  say,  *'  I  do  not  use  It  for  this  particular  purpose,* 
He  could  not  have  osed  it  to  prove  the  receipt  of  any 
sum  of  money.  Under  these  oircumstanoes,  my  Lord^ 
I  am  glad  that  I  quite  concur  with  my  noble  and 
learned  friends.  I  think  that  this  document,  al- 
tiiough  it  oontalna  a  receipt  for  this  sum,  the  balance  of 
68f.  §f.  4d.,  as  it  could  not  have  been  used  for  any 
effectual  purpose  respecting  that  sum,  ouirht  to  have 
been  received  for  the  collateral  purpose  of  identifying 
the  state  of  the  aocouata.  Under  these  circumstanoe^ 
I  eoBcar  with  my  noble  and  leamad  frianda  in  advtwiw 
your  Lordships  that  this  judgment  ahovld  bs  ravenef 
— Aterfiwafor  mtrted. 
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BURRELL  «.  BasKXRFIELD. — MoTch  16. 

^iU,  QmMtrwimk  cf—Comemtm—Qift  to  Clt*. 

A  TetkHorgoMa  lAfeuy  ofWOl.  to  eaek  of  hit  Twim 
FirttOomiima,  fmammg  titm);  amdtkmtootiamtfftiimt 
(h*  wat  daadi  k*  gave  ike  LUaesf  iiiltnfUd  ftr  him  «s 
hiaCkUdrm.  H9gmi$ki*WifkaIAfeb>t^inkk 
tMiimvy  Rial  mud  Pwmmal  Adaf^  As  s^^tifei  im 
i^peoie;  md,  Jrom  tmd  immtHaltbf  ^fl9r  hit  fV^t 
jMe^mt  A«  Aw  JBwwrfsrf  fiM  Powtr  to  coUaet  oU 
hit  Pr^ertji  toptlhtr^  md  Mil  Ike  Htmtes  aad  other 
EMm,  (mdiotonmrtnUo  Hm^  aU  hit  funded  Pro- 
jmijf,  and  Ihm  to  pojf  Jlrtt  osrtoda  Lega^,  and  thm 
tho  iAol$  <f  the  Ematnder  of  hit  Proporty  wot  to  bt 
divided,  SAare  tmd  Share  mike,  amtmg  mt  aforetaid 
T^oehePtntCeutimtmndthtirCfhildrmt.  ByaCoHoO, 
he  tooi  ateoj/  theLegamtgiim  by  kit  WiHto  his  Couam 
Mrt,  B.,  bit  eeepreued  hit  JntmOiM  tut  to  eaiade  her 
Children  from  the  BsMfit  eke  miffkt  theret^ier  pmeet 
m  the  Jhai  DiHtion  ^  hit  Property  after  hit  fVifift 
Deeeatez^Beid^  that  there  wot  a  CSmwtrtim  o/tlf 
Reel  Eetate  outamdout. 

Held,  aleo,  that  Ike  Cemttrnt  who  tureived  the  Ttetatar 
tow  aetted  latereitt  aheeUdefy,  ttdifeel,  at  ta  Aim  nia 
died  leaeima  /was,  to  be  dieeetadfor  ike  Bem^  o/theh 
GkHAm,  im  Way  of  Saketitutioa. 

Beld,  aleo,  that  the  dhitdremef  the  Oaatinaaaded  talg 
the  TettateraeatraadydeadweremttMed  to  atmdfSt 
Share  of  the  reeidaary  Eitate,  at  nprtunting  mtek 
deeeated  Qmtbh 

Thomas  Baskerfield,  bv  bis  will,  dated  20th  Decamp 
ber,  181A,  gave  to  his  wife  the  house  in  which  he  livod 
at  Colchester,  with  all  the  ground  and  buildings  thereto 
beloDring,  with  til  riaht  aad  title,  and  full  poeseesitm 
the  iraole  estate,  and  all  the  furniture,  plate,  linen, 
books,  and  everything  therMn  and  Uiereupon,  and  au 
tiis  coatenta  of  the  same,  of  vhat  nature  and  kind 
soever.  In  as  full  peBsessk>n  as  be  then  enjoyed  them, 
that  she  might  possess  and  quietly  enjoy  the  whole,  not 
•nly  for  htr  tifi^  bat  he  thereby  gave  ud  bequeaUiad 
the  whole  for  hm-  to  dfapoae  of  by  her  will  to  any  per- 
son or  peraoas  aa  aha  riwuld  choose.  And,  after  na- 
ti<^ng  that  part  of  his  aattUd  property  hi  the  M.  par 
Cent.  Coaaols  still  lamataed  in  the  name  of  certain 
traalaei»hadai<iiidthoaatn«lw^aaaoott«ipomiMa,ta 
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txaafrfte  the  Mine  tmat  mtMj'inli  of  tlieir  names  into 
thenftme  only  of  hb'wifi),  tatt  ilie  alone  micht  have 

full  power  over  the  same  stock,  to  give  and  bequeath 
to  her  own  relatioasas  she  should  direct  by  will.  And 
he  gave  end  bequeathed  to  his  wife  all  his  2000/.  Bank 
Stock,  for  her  to  give  by  will  to  and  among  any  of  his 
cousins,  as  should  lie  most  agreeable  to  her,  that  she 
might  have  it  in  li^r  puwtT  tu  reward  thuir  kindness  to 
her;  but  in  case  bhi;  did  not  clioose  to  dispose  of  the 
same  by  her  will,  then  lie  directed  that  Bank  Stock  to 
be  added  to  tlie  general  fund,  and  as  the  residue,  after 
his  wifie'a  decease,  to  go,  share  and  share  alike,  between 
all  hu  first  cousins.  The  testator  then  proceeded  as 
foUows:— "  I  rive,  dtvise,  and  IwMWIfe  to  mf  wtfk 
for  her  natnraTlife,  all  the  iwt  aaa  tambtMlft  of  mj 
propertr,  real  and  personal,  freehold,  leasehold,  and 
oopyhold,  and  all  the  money  I  have  in  the  public  fnnds 
or  TariouB  stocks  of  the  Buk  of  England  standing  in 
my  name.  And  I  herehy  give  my  dear  wife  full  power 
to  sell  out  or  exchange  any  of  the  stock,  and,  in  that 
case,  to  re-fund  the  same  to  the  best  advantage,  into  the 
names  of  hei-self  and  my  execiitors  hereinafter  named. 
And  I  hereby  give  my  dear  wile,  with  (lie  iwi'i  utors 
named  in  this  my  will,  full  power  to  renew  orgrant  any 
lease  or  leases  of  my  farms  or  houses,  to  the  best  ad- 
vantage, for  herself  and  my  hetrs.  And  I  hereby  give 
themj  my  executors  and  executrix,  full  power  to  settle 
or  dispose  of  them,  if  most  convenient,  and,  if  so,  the 
aaoney  uiilw  Awi  the  Mk  thereof  to  ha  fnnded  as 
ahove  In  tfiett  namw  Ift  Ite        of  Bn^aiid.  And  I 

hereby  ^ive  them  fnll  poWcr  tO  sell  ud  iUpote^  or 
change  tlie  same,  and  thm  tieript  OT  dtschaTge,  when 
signed  by  them,  to  be  a  good  and  perfect  hargain  of 
sale,  and  each  one  to  be  answerable  only  for  their  own 
misconduct,  and  not  for  the  other.  And  I  hope  my  dear 
■wife  may  lonp  enjoy  her  life  interest  in  all  my  pro- 
perty without  any  hindrance  or  opposition  from  any 
one  or  other,  as  I  mean  she  should  stand,  as  in  my  stead, 
in  quiet  possession  of  all  I  liave,  except  a  few  legacies, 
which  I  shall  herehy  give  to  my  relations  and  friends, 
they  being  fully  aware  it  is  man's  duty  first  to  provide 
fiir  hia  wife;  and,  in  this,  I  believe  they  perfectly  agree 
with  my  will.  And  as  much  as  possible  to  prevent  her 
trouble,  I*  jwwigr  MMlwt  «y  ftienda,  Horatio  Cock« 
Esq.,  of  Oolehotar,  ttS  InMi  Uaberly,  Esq.,  of  Bed- 
ford-row, London,  to'htt Jofat  executors  of  this  my  will 
with  my  dear  wife,  wtmu  I  hereby  appoint  executrix 
and  residuary  legatee  of  this  avwuls  ndl  ffive  to  my 
two  friends,  Mr.  Cock  and  Mr.lfiMnif,  <!w  fljeir  trou- 
ble therein,  50/,  each,  sterling  money,  as  a  small  token 
of  the  kindness  I  have  received  from  them,  and  I  please 
myself  with  the  hope  that  they  will  shew  every  atten- 
tion to  her  c'lnifort;  and  if  they  survive  my  dear  wife, 
as  at  the  final  settlement  of  the  property  they  will  havB 
more  trouble,  I  then  give  tluni  a  further  berjnest  of 
100/.  each.  The  following  legacies  and  gifts  J  hcg  may 
be  paid  or  traaifnred,  within  the  year  after  my  decease, 
16  eaeh  of  my  twelro  first  eoiutiu:~-I  rive  100/.  stock 
from  my  61.  ser  Cwta,  to  bo  tiSHufcrrBdto  them  free  of 
ezpenae.  to  Mrs.  Bray,  Mn.  France*  Brandreth,  Mrs. 
Alice  Brandreth,  Mrs.  William  Gape  and  her  three 
nsters,  Mrs.  West,  Mrs.  Elizabeth  Baskerfield,  Mn. 
Catherine  Baskerfield,  Mrs,  Mary  Margaret  Baskerfield, 
Mrs.  Catherine  Baskerfield  her  sister,  Mr,  Thomas 
Baskerfield,  Mrs,  Burrell,  and,  as  it  has  pleased  God  to 
remove  my  cousin  Captain  William  Alston  Brandreth 
from  this  life  to,  I  hope,  a  better,  in  remembrance  of 
him  I  desire  the  same  legncy  may  he  fraii'^lVrred  or 
paid  by  and  between  his  children,  shire  and  !>hare  alike. 
Hence  I  have  allotted  l',!no/.  stock  from  my  5/,  per 
Cents  to  be  paid  to  my  twelve  first  cousins."  The  tes- 
tator then  gave  several  pecuniary  legam«fl*  and  proceeded 
as  follows:—**  And,  from  and  immediately  after  the 
death  of  my  dear  wife,  (wriMfrbaiM*),  then  I  give  fnll 
power  to  my  exeentori^MdrlHfaaor  -SBsigns,  to  collect 


all  my  property  togeUkor,  and  oA  tiha  hooM 
estat^  and  to  conrert  into  moaqr  j 

perty,  and  then  to  pay  first  the  follown^ 
The  testator  here  enumerated  several  legsci 
ceeded  as  follows: — "  Then  the  whole  of  th 
of  my  property  is  to  be  divided,  share  and 
to  my  aforesaid  twelve  first  cousins  and  thei 
By  u  codicil  to  his  will,  dated  the  8th  Mait 
testator,  after  stating  a  long  history  of  a  Cli 
and  also  the  investment,  in  the  names  <f 
Mrs.  Burrell,  named  iu  his  will,  of  a  Ic; 
person  named,  in  which  all  Mrs.  Burreil'a 
came  entitled  to  shares  as  they  came  of 
«mM  m  follows:— **Aa  it  fa  most  likel; 
Hi*  to  see  the  youngest  MIA  eeme  of  agt 
firnd  stands  in  the  names  of  Mrs.  Maiy 
myself,  and  on  my  decease  it  will  be  M 
power,  I  wish,  if  possible,  to  secure  the  lc{ 
the  youngest;  and,  therefore,  desire,  and 
full  power  to,  my  executors  to  withhold  ps 
legacy  1  have  left  her  until  she  agrees 
names  in  the  trust  with  her  for  the  sa: 
children's  property;  and  if  she  will  aci 
Cock  and  Mr.  Maherly  beine  trustees,  th 
have  her  legacy;  if  not,  I  lu-reby  revoke  I 
to  her,  but  do  not  mean  to  exclude  her  cl 
the  benefit  she  might  hereaftsr  possess  in  U 
non  of  my  property  after  the  decease  of  mj 
Ihetiiiliiw  mil  Im  Peeemhor,  1816.  His 
IffiaeyaarWS.  The^eroicoa^of 
mentioned  in  his  will  as  thai  living,  sarrii 
they  all  died  in  the  lifetime  of  the  tenant  1 
of  them  being  single  women,  and  upw» 
years  of  age,  Mrs.  Bray  had  three  childt 
the  testator's  death,  two  of  whom  died  in 
of  the  tenant  for  life.  Mrs,  Burrell  had  fi 
the  eldest  I>eing  Peter  Ashwell  Burrell,  th( 
this  suit,  and  the  others  being  defendants, 
Baskerfield  had  one  child,  who  was  al» 
:  Several  children  of  Captain  \V,  A.  Braiidi 
'  tator's  cousin,  in  his  will  mentioned  to  b 
\  survived  the  testaton  The  questioM  IM 
were,  first,  whether  the  will  Erected  a  etf 
and  out  of  thttaitpto''*  ^mI  osUtes  on  the 
widow;  Beoaiid^,4Hwtber  tiioee  onlv  of  \ 
cousins  named  In  hie  will,  and  their  enildn 
vived  tiie  tenant  for  life,  were  entitled  to 
residuary  estate,  or  whether  the  coosins 
interests  on  the  testator's  death,  and  ' 
children  of  those  who  had  children  took  a 
interest,  and  whether  per  capita  or  by  w; 
tiition  for  their  re^ective  parents ;  and,  t 
ther  the  cliildrenoi  Captain  Bnureth  U 
what  interest. 

Khit/071  Parker,  Hodffmm,  and  IVO^ 
for  the  plaintiff,  and  argned  that  the  res 
not  converted,  and  that  the  reuduaiy 
uble  amongst  the  objects  of  the  testator** 
sorvivod'lho  tMumt  far  Itfai  ud  tbat  tfa 
CaptdtflkMHwth  took  no  lateiest.  The 
r.  AiTM,  (7  Bear.  ««);  MMton  r.  Whiti 
&  W.  14tf). 

Rtmpell  and  Willcocty  for  the  children  o 
rell  except  the  plaintiff,  contended,  tlist  th 
was  converted  ;  but,  on  the  other  points,  si 
argument  of  the  plaintiff.  They  cited  / 
field,  ( 1 3  East,  .')26 ) ;  Cunningham  v.  Murraf 
S.  .166) ;  Knight  v.  Gmld,  (2  My,  &  K.  295 
M^alpoh  and  Greene,  for  the  children 
Brandreth,  cited  Ashhtf  v.  Palmer  (1 
Wt-ight  V,  Wrioht,  (16  Ves.  188). 

Turner,  Purvis,   White,  FoUett,  Frtai 
Cook,  Calvert,  Teed,  J.  Bc^ley,  Lkfd,  m 
Roamrff  for  other  parties,  - 
The  following  cases  wm  alM  atad^-wf' 
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(tSi.tf8};  fVmt  t.  Warmtr,  (14  Sim.  A54); 
Ht  Vmiu,  (9  Vcs.  107);  6<<ftiMt  t.  M'Der- 
^  (l)lj.&K.6e);  /^pn^  r.  Bridget,  (2 Ph.  497); 
Jtnf^memlT.Jfa^fle9,i6  Mm.&W.  780); 
iT.6ryM3r,(4  tUm,  306);  Prie$  r,  Loeil^, 

lIosiiiiL^  H.  R. — It  it  ■omewhat  difficult  to 
iiiill^  thii  kind,  in  which  the  testator  ha> 
■lUflidf  thM  a  difocnt  iiMamiig  may  poo- 
iMnbvUd  to  Un,  without  any  vory  gnat,  or 
iiifiaeoanitcney  at  all  in  the  ipeoial  words 
iliMi  mi.  The  constmetion  matt  ncceaiarily 
I  widiiible  extent,  doubtfiil;  and  deci^ni 
ia  ouM  of  this  sort  are  idwavs  attended 
letaadenbledci^free  of  anxiety  ana  diitreflsto 
ikiku  to  decide  them.   He  can  never  my 
it  ndi  easei,  at  he  may  in  other  catea, 
■tUi  I  tm  dear.'*    It  may  be  that  he  ia 
MM  gronndt,  which,  apon  a  strict  ctuui- 
ifflhcBfUy  appear  to  be  very  nncertwi  and 
■pmii;  erthat  be  ia  deciding  against  tome 
«yA  Biy,  pnAablj,  be  enUtwd  to  more 
litehicuatUwmMncntattribnto  to  it.  And 
iiaitf  diftealtiMof  thit  kind  that  1  have  to 
tqUn  gpon  Uiit  oecaaioB ;  audi  ontainly  do 

yomuiDg  confidence,  ihat  the  deciuon 
Uit  my  doty  to  «»ne  la  dearly  the  right 
Ihint  qoeitioii  ia,  whatit  to  bewuiddered 
"r.if  I  Biay  lay  BO,  of  the  tettalor*a  ictl- 

I  hit  to  be  treated  altogether  aapertonal 
«i;  it  U  be  treated  in  part  as  real  estate  T  The 

ill  SDKH^  whom  the  residue  ought  to 

II  Tk$  reiMDazy  claose  ia  that  which  is 
'•fctipoB  tlie  death  of  his  wife ;  and  yon  nu^ 
ipaml  itnat,  be  lias  given  to  hit  wife  the  whole 
Mftrty  daring  her  lif^  intanding  that  she 
m  iell  pemr  of  enjoying  it,  and  a  ditcre- 

r  of  ttlUag  under  tome  ohan«a  which 
i^daiingher  Ufit,  to  be  axaidaed,  at  to 
tiM^  iacoaenrreoea  with  the  othw  exeeutua. 
W  to  litTe  the  full  eqjoyment,  as  he  ex- 
duia;  ber  life,  then  ho  adds  this  clause, 
oi  ittwdiately  after  the  death  of  my  dear 
■■•t  fcefo™  then,  I  give  full  power  to  my  ex- 
i^^tWtn  or SHigns,  to  collect  all  my  property 
^  wftoperty  conuited  partly  of  real  es- 
«f  penonal  eetate;  and  the  penonal 
ftnly  of  money  in  the  funds  and 
"wertliii^;  but  his  executors  were  to  have 
pTope*"ty  together,  and  sell 
.^'j^»*WMtat««,  ana  to  convert  into  money 
■  u!!!'^/'  and  thai  to  pay,  first,  the  foU 
lokis  godchild,  &c.;  and  then  he 
to  each  of  my  lata  eonsm  Nehe- 
^f^xiiiUfen;"  and  then,  havin*  given 
'J  w«y,  be  sajf t,  "  Then  the  who^  of  the 
'/  pwpCTty  is  to  be  divided,  share  and 
,^yg^*y  ■foresaid  twelve  first  eousina  and 
(^□_|*  "ov,  what  does  he  mean  by  property? 
2??viMini  all  that  he  has.   They  an  to  do 
WMt?*"  "toeollectall  my  property  together." 
jf^'.miect  all  his  real  estate  together  ?  He 
aaZ^**!?       power  to  sell  the  houses  and 
K^j^  it,  they  are  to  collect  all  his  pro- 
the  maans  of  coUectiDK  pointed 
tiZ  w*^  other  estates.   Having  di- 

I^J'^nlket  tegathar  all  his  property,  he 
j^f^Mi tliem  to  ooavcrt  into  money  all  hia 
Zk?^'  *P*nting  that  firom  the  rest ;  bat  it 
fwfittly  clear,  that  ha  meant  to  constitute 
ib  l5*    '  ™'     which  Uiey  were  fiist  to  pay 
rvf^  m  then  to  divide  the  whole  of  the  re- 
Ditt  he  bad  a  general  fund  in  view,  we  find 
raiinDerfartof  hia  will,  in  which,  having  given 
kiknbnoOLt  which  aha  might  appoint  In  the 


manner  most  agreeable  to  bar,  be  says,  **  If  the  doea 
not,  it  is  to  be  added  to  the  graeral  fund,  and,  as  the 
residue,  aftar  my  dear  wife's  deoeaae,  to  go,  share  and 
share  dike,  between  my  first  couunt."  And  in  the 
codicil,  which  has  been  so  often  referred  to,  he  again 
refeia  to  the  final  division  of  his  property,  **  After  the 
decease  of  my  said  dear  wife."  Now,  without  aaying 
Uiat  this  is,  what  is  called  aometimes,  so  ttnmg  as  other 
cases,  I  cannot  help  coUeetiiu^  tnm  tha  pnvinona  <^ 
this  will,  that  the  testator  did  utcnd  a  tmrt,  aa  well  as 
a  power,  to  have  all  his  property  converted  into  money, 
and  that  money  it  was  which  waa  to  be  divided  amongst 
the  pereons  who  were  entitled  to  take.  A  stnmg  part 
of  tne  argument  for  a  contrary  construction  is,  that  ha 
directs  "  the  whole  of  the  remainder  of  my  property  to 
be  divided"  &c.  No  doubt,  the  **  whole  remainder  of 
my  property"  are  words  which  will  compriae  real  eetate 
as  well  as  personal  estate.  But,  then,  tliat  remainder  of 
his  property  was  to  be  divided  when  ?  When  they  havo 
collected,  according  to  th^power^  all  Ms  property  to- 
gether ;  and  that  it  to  be  done  by  sale  of  his  real  estate— 
at  least,  that  is  the  constmetion  which  appears  to  me  to 
be  most  reasonable  to  give  to  the  will ;  and  I  think  that 
I  mart  construe  this  to  be  a  etrnveniMi.  Tbenextque^ 
tion  it,  how  thw  is  to  be  divided.  It  is  to  be  «  divided, 
diare  and  share  alike,  to  my  aforesaid  twelve  first 
counns."  Now,  it  is  said  these  constitato  an  indefinite 
class,  such  a  dasi  that  nobody  in  it  can  take  till  they 
aredetermined  by  somefuture  event.  I  took  the  liberty 
of  asking  a  little  while  aao,  what  really  was  meant  by 
a  class  in  such  a  case  as  wis.  Now^  we  are  not  speak- 
ing of  what  might  be  a  classification  of  things  under 
an^  other  ciicurasUnees,  but  we  must  take  the  class  aa 
it  IS  meant  on  occasions  of  this  kind  with  reference  to  a 
question  of  the  vesting  of  estates  of  testators.  Now,  I 
really  apprehend  that  yon  will  find  that  to  be  agenenl 
term  applicable  to  several  persons  comprised  under  a 
general  name  or  a  general  deeeription,  bnt  indefinite  ia 
numbei;  and  individuoUy  not  distinguished  by  nanm  w 
particular  dcrignation.  i  think  that  you  will  find  that 
the  cases  are  of  that  nature;  finir  If  yoo  have  persons 
named,  they  do  not  in  that  asnseeonstituto  a  clasi^  and 
yet  in  coounon  parlance  they  may  very  well  be  a  class ; 
and  I  think  we  shall  find  that  the  word  class  "  would 
not  improperly  apply  in  the  view  which  I  am  disposed 
to  take  of  this  case  mvself ;  but  it  is  not  such  a  class  as 
the  Court  is  in  the  habit  of  considering  a  class  with 
reference  to  the  question  of  vesting.  The  words  are, 
"sliare  and  share  alike,  to  my  aforesaid  twelve  first 
cousins."  Of  course  we  must  look  to  see  whether  he 
lias  mentioned  any  of  them  before.  He  has  mentioned 
them  before.  The  first  time  they  are  mentioned  in  the 
will  is  in  the  clanss  to  which  I  before  refmed  about 
the  2000/.  which  the  wife  had  power  to  dispoae  of.  It 
is  to  l>e  added  to  Uie  general  fund—*'  and,  aa  the  reridu^ 
after  my  wife's  decease,  to  p^^Aut  and  share  alik&  be- 
tween all  my  firstcou^M.  That  alone  would  not  ndp 
us  much  on  this  occasion,  because  he  aays,*'all  myfirrt 
courins,"  and  ikot "  my  aforesaid  twelve  first  cousins;" 
but  they  are  mentioned  agua  in  the  case  of  a  particular 
l^aicy  aiven  to  each  of  them.  Now,  it  must  be  ob- 
servM  here,  that  we  are  endeavouring  to  find,  from  the 
expresuons  which  the  testator  has  uMd  in  the  circnm- 
stancee  in  which  he  was,  so  far  as  they  are  applicable, 
whom  he  meant  when  he  talked  of  bis  twelve  first 
cousins,  or  his  fitat  cousins.  Of  his  twelve  cousins,  one 
waa  dead.  He  states  that  one  to  be  dead,  and  he  miUua 
provision  for  that  particular  state  of  eireamstaneea. 
The  gift  ia  to  each  in  his  twelve  first  eonsins;  and  im- 
mediately sfteruwdi  it  appear*  by  hit  enunetation  that 
thm  are  but  eleven  of  them  living,  though  he  g^ves 
tha  legacy  of  100/.  each  to  twelve  first  cousins.  He 
enumerates  eleven  of  them,  and  he  then  directs,  that,  aa 
it  has  pleased  God  to  take  one  away,  the  same  lency — 
that  it,  the  like  turn  of  100/.— be  paid  to  the  childnn  of 


Digitized  by  Google 


that  one  ;  and  he  says,  hL'cause  he  hu  eleven  cousins 
living,  and  there  are  cliiliiii'ii  of  one  that  is  dead, 
"hence  I  have  allottid  I2()n/.  ;,ioLk  from  my  5/. 
per  Cents  to  bt;  jmid  to  uiy  twclvo  tii'st  c^lll^ill8,"  Ho 
8[)frtks  iif  iht-  li'ii.icy  if  ho  hnil  u'l^fii  a  Ii7,';n'y  to  Un' 
twi  Ifili  cousin,  wlio  was  liwul,  ami  4ilTl.■t^  a  sii  list  It  ill  ion 
in  favonr  of  tho  i-liiMrLai  of  that  one.  Now,  tlien,  that 
betnf^  the  case,  there  is  still  t'urtltei'  indication  of  h'la 
intuition  to  be  found  in  the  codicil  refeired  to.  There 
VM  WHM  diMKtisfkotion  with  Hn.  Bsmll— I  suppose 
llwmetluv  of  the  plaintiff:  he  had' aotrftai  oonfidenoe 
'nhUh  he  desmd  to  poBseaa  in  her.  ?llNn  had  been  a 
JGhancery  suit,  or  something  that  had  occasioned  a  dis- 
mtlflfaction.  He  desires  her  to  do  sometliing,  and  di- 
rects, tliat,  if  she  does  not  consent  to  that,  the  legacy 
friven  to  her  shall  be  "revoked" — "1  hereby  revoke 
the  bequest  in  that  case,"  But  then  he  jjoes  on  thus 
with  reference  distinctly  to  the  residue: — "I  do  not 
moan  to  oxchnlo  licr children  from  the  benuht  she  might 
heie.U'tcr  possess  in  llie  tiiial  division  of  my  projiprty 
aftci-  llie  (iecease  of  my  dciv  wife."  So  that  tlie  child- 
rc'n  iiiiftht  take  somethini,'  then.  My  opinion  is,  that  he 
meant  the  hrst  cousins  to  take  vested  interests  inime- 
-Jiately,  but  that  hepoB^Nwed  the  diristiHi  till  the  death 
.^iiie  wife,  wid  that  the  eoutfnewwB  to  take  at  if.  he 
ted  named  than  iu  tfaeTendaaasK'elaveai-  JEanethat 
It  is  joBt  the  same  when  hentf**«lbiMBlll  twriw*'  as 
if  he  had  enumerated  all  the  eleven,  and  perhapa  as  if 
he  had  enameratcd  the  ohildren  of  the  twelve;  hut 
Btill  I  am  apprehensive  that  that  may  not  he  rij^ht,  for 
it  would  tjt'  a  substitution  in  that  particular  case ;  and 
the  words  "and  their  children"  do  not  seem  to  me 
to  apply  mly  to  the  children  of  the  one  who  was  already 
dead.  1  think,  therefore,  tlint  I  am  obliged,  in  thia 
ca.se,  havinj^  regard  to  tiie  tirst  and  tlie  last  part  of  the 
will,  hut  in  the  midst  of  a  great  deal  of  uncertainty 
I  own,  to  hold  the  proj'cr  construction  to  he,  tiiat  each 
cousin  Uvuig  at  the  testator's  death  took  a  vested  in- 
tonitMm  the  death  of  the  teslatiw;  and  that  if  any 
«olim>  died  leaving  children  is  the  Ufittiaie  of  the  tenant 
ibrlH^  tt» Tested  iatareet  waedlTeatod,  and  the  chtld- 
'tm  of  enchdVNBMd  ehild  heeame  «Btitled  by  way  lof 
-mbetitution:  I  also  think,  that  ikm  eUldnn  of  the 
cousin  who  died  in  the  testator's  lifelhw  %aik  the  share 
iateBded  for  that  consln. 

.KICK-CIIANCICLI.OR  OF  ENGLAND'S  COURT. 

Fm  H  r.  RoCHFOiiT. — Af>ril  4. 
jPaipnbroh'jiij   TrauRnclim  —  f.itny — Injinn-tion  to  re- 
strain Sale  of  depunitcd  Chattels. 
Hie  Plaintiff  deposited  Chattels  with  the  Defendant,  a 
Pmwitbroter,  at  Security  for  teveral  principal  Smns, 

-  'ttpoM  j&aw m\Pimlif»  im'mtmiiaa  10/.,  vis.  3d.per 
n.  per  MoH^'wilkwrliem  Awtli«ritleg  to  the  Defendant 

'to  telly  in  Default  of  Payimnt  wifhin  a  Tweleemonth. 
£aeh  of  such  Aulhoritie/i  or  Contracts  contained  a  Pro- 
vieioti  for  Paympni  by  the  Defendant  of  anu  surplus 
Proceeds  of  Sale,  after  Salisfictioti  if  Principal,  In- 
terest,  a?td  Costs,  to  the  Plaintiff,  "  if  denuuided " 
tcif/ii/i  Three  i'nars,  bciiip  a  similar  Proci>iion  to  that 
in  tlf  I'ainihr'-kcrs  Art,  with  ReferrnrctLithe  Prorecd.f 
of  It  Sa'c.  iifler  'hat  Sta'idr-,  of firfufixl  flnlijes: — 
lield,  under  the  Cirmm/itances,  that  (he  Transaction 
1WM  a  paumbroting  One ;  that  the  statutory  Expression 
**if  demanded"  implied  a  Power  of  Hetainer  in  the 
FaumbrokermthgAbeence  of  Demand;  thatthe  Usury 
Act,  2  Jr  3  Vid.  e.  37,  applied  only  to  Rates  of  Interest 
Umked  by  Agreemaitt;  and,  theri^wre,  tkai^  the  Con- 
traets  in  the  present  One  affeetim^  le  giM  we  Defend- 
ant the  Benefit  of  the  Pawabrohert  Aet  4U  to  the  sur- 
plus Proceeds  of  Sale,  {a  Benefit,  of  meoeMtity,  uncer- 
tain i».  ffiedmr,  m4,  tkep^bn,  mtt  wHkim  fiU  2^3 


Vict.),  the  Transadion  ivas  not  prt4eetei 

Statute;  and  an  Injunction  to  raduM  o 

Defendant,  in  Default  of  Pigj/mmU  iy  H 

was  accordingly  granted. 

The  plaintiff,  a  married  womnn.  had,  up 
occasions,  deposited  articles  of  jewellery  mid 
Ide  property,  part  of  her  separate  estale,  v 
fendant,  Frank  Rochfort,  a  pawnbroker,  a 
had,  from  time  to  tim^  made  pecuniary 
her  upon  the  credit  <n  the  property  a 
Towards  like  end  of  thayoar  18M,  a  conui 
cipal  eum  beii^  thai  dae  tram  the  plahit 
fort  in  respect  of  these  advancea,  it  was  I 
tween  them,  that  the  whole  de}iosited  pn^ 
four  specified  articles,  each  of  which  was  t 
a  security  for  a  particular  principal  sum, 
case  exceeding  10/.,  should  be  divided  iiitoi 
parcels,  and  each  parcel  be  made  the  sul)j« 
rate  contract,  so  that  the  plaintilf  iniiriit  l« 
redreiii  any  of  such  parcels  on  payinciil  ui 
mentioned  in  tlie  coiitriict  relating  to  tlia 
parcel.  This  ariangement  havine  been  i 
etlect,  the  plaintilf  having  paid  all  intere 
tha'priadiMl  sums  advaaoed^  as  te  put, 
STtiiLMsvamber,  and,  as  to  the 
17th  Deoember,  1846,  signed 
duplicate  copies  of  which  wan ' 
hy  the  defendant.  The  first  six  of  thi 
dated  the  27th  November,  and  the  reinaUl 
17th  December,  1846;  and  all  of  them,  exi 
to  date,  numbers,  and  the  amount  of  ihi 
principal  sum  mentioned  in  each,  wereiden 
pre5.sion  and  form,  partly  printed  and  Jiarl 
nnmbered  consecutively,  and  contained  ins 
u]>oii  eachof  tlieni  was  indorsed  iu  writiii;fl 
list  of  tlie  items  of  the  deposited  property  10 
particular  contract  related,  and  also  the  am 
principal  sum  mentioned  in  the  body  of  tl 
The  coBtneiBaesbered  iiMuh  is  give 
ample  of  the  eithecs,  ms  mtMtfmT— 

"  Ooatraot  Ne.  1,  DnUeafeaNo.  1124-1,; 
hereby  anthorise  Mr.  rank  Rochfort,  t«« 
after  this  date,  if  netaoavsr  redeemed,  to  a 
tion  or  private  ceotract  the  articles 
back  hereof,  my  property,  on  security  of  w 
this  day  lent  me  678/.,  at  interest  at  the  lati 
I/,  sterling  per  month,  redeemable  by  me 
first  montli,  paying  one  month's  interests 
and  during  any  further  balf-montli,  pavii 
at  that  rate  to  tlie  end  of  the  current  h 
and  if  the  nrticles  he  sold  as  authorised, 
fort  is  out  of  tlie  pmceeds  to  pay  ^ 
the  principal  and  interest  at  the  r^  abofei 
to  the  day^  sale,  and  to  pay  the  sarplna  I 
me,  if  demanded  wMHn  tiixee  yesas;  bot^ 
deficiency  «Q  «^«f' this  or  any^rtjljjj 
sited  by  tne  'Witii  'htai,  I  agree  to  i^^^RM 
nntil  sale.  Mr.  BoSlUbH  is  «lipo«»'ere(f  tfV 
liver  the  icrtU^  iojutf-ip^^wmi  prodiu-m^' 
cate  hereof,  nilon  Itfs  or  her  payniL.'  lii'iM'f 
terest,  and  aU  expMlses.  Dated  t)ii- 
her.  1B4(>."  (Signed)  Kllhn 

The  particular  principal  amount  nientioOj 
contract  exceecled  10/.  The  plaintiff  not  I 
deemed  the  deposited  property  within  a 
tile  defendant,  Hochfort,  in  the  month  of  «■ 
ailvertised  it  for  sale  by  public  auctioBjJ 
the  plaintiff  instituted  the  present  BUtt«n 
tion  to  restrain  the  saK  and  for  the  delirerT 
the  pUintiff,  both  of  the  Kveml  artklee  cod 
the  contracts  and  also  of  the  contracts  then 
having  been  given  by  her  for  a  nsnriona  ostt 
The  plaintiff  now  moved,  upon  notice, 
tioo.    Her  case  upon  the  bill,  and  her  affiJ"^' 

parto£tham»tiiMi^»thsaaiMt,thifll''« 
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itt  the  dihrimt  were  simply  jiawnljrokinp  trans- 
gin,  and  thiA  by  rcotOQ  of  the  ^fvti-rHl  ^um»  t-xpn'>sed 
kkMnredon therespective  lieposiieJ  pHrceU (^xcued- 
Bfthe  pnGcipal  sum  authoriseJ  by  tlie  Pawnbmkera 
£(,39  fc:  40  Geo.  ."i,  c.Oy,  to  lie  li-nt  by  pawnbrokers 
llignater  rait  of  interest  than  5/.  per  cent.,  tbe  ile- 
Wbv eoaiti  not  treat  tbe  deposited  articles  as  uiire- 
hoMiflf^gH^niidltlm,  p—w it-tothe  stetuts; 
Ik  BM  wnnl  aoBtMcta  warn  oMXio^i  imd  atiM- 
tkal  ahk,tha  pUintiff,  rigMd  the  several 
ihii«(iBMfe«f  tbsdrfbs^t,  nritfaont  hsring 
orbeii^  aw&re  that  she  thereby  cm- 
Maduittoselltbedeposlted  property  wiih- 
~',liatthatin  so  signing  slie  cunsiiit  red  she 
'flDgtbroagh  some  form  requisite  to  u  legal 
.  tmisaction ;  and  that  it  fihe  liaii   l  .  en 
.ifdttKal  nature  uf  tlie  cuntiiictn  ciittred 
ktot^hei,  ske  woulil  not  have  agreed  to  tlie  .'^ame, 
fi» lieftffldant,  Rochfort,  upon  tlie  aftidavits  of  lilnusetf 
ttiiu  autaot,  in  opposiciuu  to  the  mution,  insii^ted, 
4bftttt linens  were  not  made  by  him  to  tlie  plain- 
ttvleufof  the  statutes  relating  to  pawnbrokers, 
Mr^tiMi^Uletnotv,•r  IB  tbrroaanairfhis  trade, 
4^ mftMiKr,  but  vaaer-the  nine  several  special 
omOailf,  vi  he  nSkAwfOa  the  alleged  distinct  nuture 
the  tnaEOU)  irittfa^  to  the  property  comprised 
i»  theBMMBnrtg,  an<J  that  relating  to  the  ft»ur  j.ar- 
fi^*  aliriei  excepted  from  those  contracts,  and 
,aMiRD)eQtioDed,  separate  securities  for  par- 
TM^  none  of  them  exceeding  10/.,  and  in  re- 
■behjSsbein^  pawnbroking  transactions,  and 
-  fcy  Mmself,  his  assistant  delivered  to  the 
fcar  pawnbroking  dujilioates :  that,  on  oi:ca- 
tjp(*irjncei  bv  liini,  tlie  defendant,  to  the  j^hiin- 
waly  Id  entering  into  the  contraels  in 
plaintiff  bad  signed  simihii'  roiiii.icts; 
i«v^  tiMsaction  between  tlie  ]diiiiitift  and 
tiduplicatt  topy  of  the  contmct,  which  the 
I,  tru  given  to  her,  and  that  she  perfectly 
|.         utwof-tiM  fl«traet>  uid  that  it  gave 
■■ia«ei]dnit,apinnr«f      In  case  Bbe,  the  plain- 
'»«')ffsui!  in  payment;  and  that  neither  liis,  the 
-fh  ii-i-Ianl,  nor  he,  the  defendant  liimself, 
^miide  odvancca  to  the  plaintiff  without 
of  sale  in  the  evwit  of  the  plaintiff 
^Wment  within  the  time  stipulated, 
^fof  tlie  material  si-ttiuny  of  the  I'awn- 
M»&  40  Geo.."),  c.  !)9,  and  also  of  the 
^'43  Vict,  c,  37,  (continued  until  the  lat 
the  8  &  9  Vict.  c.  102),  is  given  in 


l&t,Tt«il«lfem  we  anthorlKd  to  take,  over  aod 
eptl  montj  lent  apoa  any  pledge,  before  an; 
br  iliaU  be  obliged  to  re-deliver  the  same,  ■ 
wfiMi|  lo  J  ipecified  scale,  which  allows  for  every 
™™  Ibere  ghall  have  been  lent  any  sum  exco'-d- 
U  **Ceedinf  10^.,  (the  lii^-hcst  amount  men- 
■vi  the  rale  of  3d.,  and  no  more,  for  the  loan 
'  Tri.*,?**  ""XT  It  the  catendar 

^kin  '"""Bt  moutb,  ttd  eoln  proportion  tot 

At  ad;  1^      ["^^  who,  after  tbe  commencement  of 
•^wi  i^'^^of  pawn  or  pledge,  any  goodst  or 
.  ""WihiU  V.'|^.i,t  any  sum  exceeding  shall, 
'     Buiiicj  thereupon,  enter  in  a  book,  to  be 


4*1 


tbe  goods  or  chattels 
lie,  tad  the  m»  lent  thereon,  with  the  da; 

wui  imi  jjjjj  on  which,  and  such  particulars  as 
Lj'^**'!  U  to  the  name  and  residence  of  the  person 
W^Wi  IKkIi  or  chattels  are  pawned  or  jiledged  ;  iind 
yiinttj  ufsnch  pledge,  whereon  shall  he  lent  any  sum 
■Urtr,,  dull  bt  numbered  in  such  book  progressively 

ttKanmei  m  pawn.   ininlni  with  No.  1  in  each 

■lltftfODpragTcsriTely  to  Om^m'tM  the  month ;  and 
iMil  ij^liiiet  ewh  yMge  shatt 
■■^vMhImMti  end'  every  each 


BttMl  and  Stoifiy  for  the  motion,  contended  that  tbe 
tNUsactlon  was  clearly  a  pawnbroking  one  merely. 
They  referred  to  stat.  26  Geo.  2,  c.  48*.  as.  6  and  9, 
aa  defining  the  character  of  a  pawnhrok^ ;  and  also  to 
the  sUts.  39  &  40  Geo.  3,  o.  99,  and  2  &  3  Vict,  c  37. 

BoU  and  fTn^t,  for  the  defendant,  Rochfort,  con- 
tra.— There  can  be  no  each  thing  ae  a  jMwnhroker,  who 
deals  in  matten  ^bore  lOf.— how  then  can  this  be  said 
to  be  a  pawnbroking  tranaaeUon  1  ( l^trguamd  r.  Mom- 
doih  7  H«e.  &  W.  004).  Above  tut  anumnt  a  pawo- 
broiEer  oan  act  in  the  same  manner  as  any  other  peison. 
Those  fonr  articles,  of  which  the  plainUff  wished  to 
hare  tbe  use,  were  deposited  with  the  defendant  as  a 
pawnbroker;  and  the  form  of  ticket  given  in  those 
cases  was  quite  different  from  that  of  the  contracts. 
There  is  nothing  in  the  39  &  40  Geo.  3,  c.  99,  which 
deprives  pawnbrokers  of  tbe  benefit  of  the  2  &  3  Vict, 
c.  37.  iPenmelt  v.  AUmborouah,  4  B.  Rep.  868). 
The  effect  of  sect.  2  of  the  39  &  40  Geo.  3,  is  not  to  re- 
strain pawnbrokeis  in  any  way,  hut  only  to  forbid 
them  claiming  tbe  benefit  of  that  act  nnleee  they  com- 
ply with  its  proviuons;  but  here  we  disclaim  tbe  provi- 
sions of  the  act.  The  result  of  the  statntesof  Geo.  Sand 
Victoria,  taken  together,  is,  that  pawnbrokers  may  lend 
soma,  not  exceeding  10f.,atmoretban5/.psrGent.intenst, 
but  tnat  no  person  may  lend  money  below  that  amount, 
unless  he  be  a  pawnbroker,  at  interest  above  0/.  per  cent. 


person  shall,  at  the  time  of  taking  erery  pledge,  give  to  the 
peraon  pledging  the  same  a  note  or  memorandani,  coatainiog, 
In  like  maoner,  tbe  several  particulars  above  mentioned,  wbicu 
note  iball  be  produced  to  the  pawnbroker  before  he  ihaU  be 
obliged  to  re-deliver  tte  respective  goods  or  chattels. 

By  sect.  17,  all  pledges  shall  be  deemed  forMted,  and  naj 
be  sold,  at  the  eipiratton  of  one  whole  year,  exclnstve  of  the 
day  of  pledging  the  same ;  and  all  pledges  so  forfeited,  on 
which  any  snro  above  10«.,  and  not  exceeding  lOf.,  shall  have 
been  lent,  shall  be  sold  by  pablie  anethm,  and  not  otherwise, 
by  the  order  of  the  person  havhig  the  same  in  pawn,  and  after 
the  expiration  of  the  first  year.  HUM 

And  by  sect.  20,  in  ease  any  goods  and  chattels  pawned  Air 
upwards  of  10«.  shall  be  so  sold,  and  ^kali  be  sold  for  more 
than  the  principal  money  and  profits  aforesaid  due  thereon  at 
the  time  of  sacb  sale,  the  overplus  shall  be  paid  by  the  pawn^ 
broker,  on  demand,  to  the  person  by  whom  or  on  whose  ac- 
count sacb  goods  or  chattels  were  pawned.  Us,  her,  or  tbelr 
execnton,  administrstors,  or  assigns,  in  case  sndi'demand 
shall  be  made  witlun  tiiree  years  after  snch  sale,  the  necessary 
costs  and  charges  of  nich  sale  being  first  dedneted. 

By  the  2  &  3Tict.  c.  37.  s.  1,  from  and  after  tbe  passbig  of 
the  act,  no  such  bill  of  exchange  or  promiasory  note  as  therein 
parfcnlariy  mentioned,  nor  any  ooatract  for  the  loan  or  for* 
bearanoe  of  money  above  the  sum  of  IM.  sterling,  shall,  if 
rMsen  4/*  any  imteratt  taktn  ihemm  er  Mcirerf  tkerthjf,  or 
any  agreement  to  pay  w  receive  or  alloir  ioetrest  in  diseoimU 
ing,  M^otiBtiag,  or  transforring  any  sndi  bill  or  note,  be  vtrid  | 
nor  tbe  liability  of  any  party  to  any  aach  bill  or  note,  nor  the 
liability  of  any  person  borrowing  any  sam  of  money  aa  afore- 
said, be  affected  by  reaaon  of  any  atatote  or  law  in  force  tor 
the  prevention  of  tisary :  provided  that  nothing  herein  con- 
tained shall  extend  to  the  loan  or  fortwarance  of  any  money 
npuQ  secnri^  at  any  laada,  fte.,  or  any  eatate  or  interest 
therein. 

And.  by  sect.  8,  nothfaig  therehi  contained  ahsll  extend  to 
repeal  or  affoet  any  atatnte  relathig  to  pawnbrokers ;  but  aU 
lawa  toachfng  and  concerning  pawnbrokna  ahaU  remain  in  ftdl 
force  and  effect,  to  all  intents  and  pnipoaes  whataoerer,  as  If 
tbe  aet  had  not  been  passed. 

*  An  Act  imposbg  certain  Stamp  Dntiea  on  ^wnbrokers' 
Licenses:— By  sect.  5,  all  persons  who  shall  receive  or  take, 
byway  of  pawn,  pledge,  or  sMhaaga,  of  or  frem  any  persoaw 
persons  wbomsoef  er,  any  goods  or  chattels  for  the  repayment 
of  money  lent  thereon,  shall  reapectively  be  deemed  pawac 
brokers,  within  the  intent  and  meaning  of  the  act.  And,  by 
sect.  6,  nothing  in  tbe  act  contained  ahalt  extend,  or  be  con- 
atrned  to  extend,  to  any  person  or  persona  who  shall  hod 
money  open  pawn  or  pledge,  at  or  under  the  rate  of  9f.  per 
oent.  per  annum  interest,  wit  hoot  taking  anyforther  or  greyer 
profit  for  the  loan  or  foriiearaneeof  saMinMmaf  lant. 
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Under  the  2  &  3  Viet*  ■DBntHilder  101.  stand  in  the  1 
situation  as  before,  under  the  39  ft  40  Geo.  Q.  It  is 
Bowfaen  wid  that  a  peison  usin^  the  trade  «f  •  pavn- 
bndtw  rikiUl  not  Imd  money  above  lOL  If  he  doai^ 
thm  ia  no  eonaequenoe  attached  by  atatate  to  audi  hm* 
Theae  eontracta  are  not  "duplicates^  within  the  mean- 
ing of  the  Pawnbrokers  Act;  that  term  has  been  made 
use  of  by  the  defendant,  in  the  course  of  this  transac- 
tion, as  applicable  merely  to  the  dnplieate  copies  of  the 
contracts  given  by  him  to  the  tdatnuff. 
Bethelly  in  reply. 

VirK-CiiANCKi."i.oR.— T'lulor  -<;-K  L^n.  f  ,\:  40  Geo.  J?, 
as  I  understand  it,  it  is  i>rovi<li'ii,  tluil,  whoii-  tlieve  lins 
been  a  sale  of"  p-O'ids  depu,>-ite(l,  tlie  surplus  jirocei-ds, 
after  payment  of  the  debt  and  the  expenses  of  tlie  sale, 
shall  be  repaid  to  the  depositing  party,  if  demanded 
within  three  years ;  which  provision,  prim&  facie,  leads 
to  the  InfiBreiioe,  taatf  if  not  demanmd,  they  shall  not 
he  repaid.  I  do  not  wish,  by  this  statement,  to  lay 
down  any  poritlTO  rale  of  law;  hot  it  appears  to  me 
manifest  that  this  aection  mean*  to  confer  on  the  pawn- 
broker a  benefit  which  he  would  not  otherwise  have 
had  in  the  surplu  proceeds  beyond  the  amount  of  the 
debt  and  the  expenses,  whatever  they  might  be,  at- 
tending the  sale.  Now,  the  stat.  2  &  3  Vict.  s.  ],  uses 
this  expression — "  by  reason  of  any  interest  taken 
thei-eon  or  secured  thereby."  Tlie  reasonable  construc- 
tion of  those  words,  "any  intt'rtsf ,"  must  be  such  in- 
terest as  the  parties  to  any  Iraiisaetion  have  agreed  to 
take  thereupon ;  it  could  never  be  meant  by  the  act,  that, 
if,  for  instance,  1000/.  were  lent  for  three  months,  the 
party  lending  it  should  Im  at  liberty  to  demand  any 
gate  ilterMt  jjift  9^  thi^  Iw^f  vnthntlili 
to  shew  ton  tlw  AiMta  apguflB  tfl  caM  in  whldttta 
Tate  of  interest  is  meant  to  he  confined.  A  proceeiK^ 
however,  under  the  I^wnbroken  Act,  tends  to 
the  pawnbroker  a  greater  rate  of  interest  than  that  to 
which  he  would  be  entitled  under  the  2  &  3  Vict.,  be- 
cause it  must  always  be  uncertain  what  will  be  the  pro- 
duce of  the  deposited  chattels  after  a  sale  and  payment 
of  the  expenses;  and,  therefore,  the  statute  of  Geo. 
gives  something  not  contemplated  by  tlio  ;nt  2  \'  J! 
Vict.  The  act  of  Victoria  lias  this  express  provision  in 
it,  *'  that  nothing  herein  contained"  &c.,  This  Honor 
read  tlie  saving  as  to  pawnbrokers  in  sect.  3,Jl)y  which, 
as  1  understand  it,  is  meant,  that  all  pawnbroking 
transactions  shall  remain  just  as  they  ditl  before,  but 
that  persons  happening  to  be  pawnhijitap's  shall  be  left 
to  daal  k»  they  please  in  any  tnuiaaotiMi  BOt  a  pawn- 
Imkiif  Mw.  All  the  eontoacta,  however,  in  this  «ase, 
give  tmt  advantfege  which  is  meant  to  he  conferred  on 
pawnbrokers  under  the  act  of  Geo.  3.  This  plainly,  on 
the  face  of  it,  therefore,  being  a  pawnbroking  transac- 
tion, and  meaning  to  give  that  benefit  which  the  act  of 
Cieo.  3  gives  to  pawnbrokei-s,  cannot  be  extended  to 
sums  exceeding  10/.  And  though  a  pawnbroker  might 
have  lent  what  sums  he  pleased,  at  u  liiLiher  rate  of  in- 
terest, under  the  2  &  .T  Vict.,  it  is  not  tlio  meaning  of 
that  !ict  thnt  bhould  bo  at  liberty  to  enter  into  a 
contract  that  would  give  him  the  benefit  both  of  the 
act  of  Victoria  and  of  that  of  Geo.  3.  These  contracts, 
thcrefore,8eem  to  me  to  be  inherently  vicious — to  contain 
Vhat  anuMt  which  the  plaintiff  oi^hi  to  he  protected. 
The  sue,  therefor^  mnst  he  reatniiied,  and  the  injunc- 
tim  granted  aeeoraiflglx.  7^ 

Wo&THIHOTON  V.  MoROAW.— /"ei.  2G. 

Priority — Deeds — Receipt. 
The  Conrej/ance  to  a  Purchaser  recited  that  the  Purchase- 
money  had  fteen  paid.  Pari  of  it  hod  not  been  paid, 
ajtd  (he  I'cridorx  refaitied  the  Deeds.  The  Purchaser 
mortgoQcd  without  informing  the  Mortgagee  of  the 
Facts  i—IIeld,  that  the  Kawfer'*  Urn  WM  frier  to  the 
Claim  of  the  Mortgage, 


1 


V,\-  :\\\  aL'ri,'ctnent,  dated  the  11th  Felm 
Archibald  Duncan  agreed  to  sell  to  John  Fli 
iMtt  a  hooss  Old  ga^n  at  Worcester,  %» 
sow  aftwwaids  Corbett  was  let  into  poBSMl 
eottveySBCe  was  made  and  no  purchase- moi 
tiwtine.  In  July,  1839,  Duncan  died,  letr 
and  personal  estate  to  the  plaintUI^  u  ti 
August,  1840,  Corbett  paid  400/.,  pntef  Hi 
money,  to  the  phuntiff^  wlio  theretm  exm 
veyance  to  him,  in  which  the  whole  IM 
pressed  to  have  been  paid ;  it  having  been 
Corlett  should  give  the  plaintiffs  a  mon; 
1000/.,  and  in  the  meantime  the  convcvOQi 
retained  by  the  plaintiH's.  In  June,  1842 
gan:e  not  having  been  executed,  the  plaintifl 
bill  against  Corbett,  praying  specific  perfon 
agreement,  and  praying  that  the  KKK)/.  mi; 
or  that  he  should  he  decreed  to  execute  i 
The  plaintiffs  ohtldncd  a  decree,  in  pursua 
Corbett  executed  to  thain  a  nortgage,  di 
August,  1843,  in  whi^  the  lOOA  was  i 
have  been  then  lent  by  the  plaintiffs;  and 
time  a  memorandum  of  the  real  state  of  M 
by  Corbett.  On  the  27th  Aoril,  1844,  t 
received  a  notice,  that,  hy  an  indenture,  lin 
April,  1 B42,  Corbett  had  conveyed  the  hoiia 
tothe  defendant,  James  Morgan, by  wayofc 
400/.  The  plaintiHs  tiled  their  bill  (araew 
April,  1040)  against  Murgnn,  stating  as  abort 
ingthat  this  mortgage  was  given  to  Moi^ 
security  for  money  then  due  by  Corbett 
and  that  Corbett  bad  informed  Morgan  of 
ataiMtfr<«C^WtjniTehas^  and  pn^ng  an  i 
Isndosnttft.'  nsdeltnaaiit, M-huanswer, 
ll*  was  aware  v/t  the  dreonwtances  of  % 
dH»e,  or  that  he  was  awam  tiiat  an;r  P4 
remained  due  from  CorheU;  othenrlssd 
of  the  bill,  BO  far  as  they  am  ■saterisl,'i9 
made  out  by  the  answer  and  the  eridence. 

A.  Snath  (Btthell  with  him )  contendt  l,  i 
veyance  to  Corbett  was  only  an  escrow,* 
I'ver  been  given  up  to  hitn,  ami  that  the  pli 
in  the  position  of  vendors  still  in  possessioii 
estate,  with  a  lien  for  unpaid  purchase-DK 
if  the  legal  estate  had  passed,  still  tliey  wc 
sion  of  the  deed,  which  gave  them  a  fin; 
fendant  must  have  been  taken  to  bsve 
iiMisa«fiVir'A»deed  not  being  in  tht] 
GiOm.  fBSmmr.  JfayU^.V.  C.  E.,  VA 

SktaH  and  MartiiiAUtj  for  the  defoidi 
legal  estate  has  not  pssseo,  then  the  plaint 
tees  of  it  for  us;  but  we  contend  tliat  it 
and  that  Corbett  has  conveyed  it  to  us 
having  notice  of  any  chai^  or  lien.  Tli 
deed,  instead  of  giving  notice  of  tht'  lien,  h 
contrary  effect,  for  in  it  it  is  stated  that  th 
been  i)aid.  If  the  vendors  will  execute 
they  put  it  in  the  power  of  tlie  purchase 
without  notice.  The  mere  fact  of  the  de 
in  the  possession  of  Corbett  is  not  soffit 
(Allen  V.  Knight,  11  Jur.  627). 

ViCK-CHANCEtLOR. — I  entirely  acqnhiW 
Lord  Chaneelltfr  lias  said  in  Alien  r.  K-im 
to  be  my  ow4r<4rpinion ;  and,  if  it  was  n(Hf^| 
think  of  pAnf^  against  it.  Bot^Ms  >•  «  di 
and  the  rimplest  pooribte.  TbsasMate  < 
1840 :  the  vendor  received  only  pui  of  th 
money,  and  kept  possearion  of  the  title-deei 
Corbett  sells*  it  to  some  person,  who,  evid" 
much  skilled  in  the  laws  relating  to  Ian 
purchaser  omits  to  take  the  purcbase-deefis, 
in  the  J"  > -.i.-^sionof  the  plaintiffs.  My  op'" 
the  lands  in  this  country  being  held  by  ti'l' 


.? 


*  The  transaction  was,  in  fact,  i  Bortg) 


Digitized  by  CjOO^lC 


THE  JURIST. 


817 


JitTottbe  person  who  was  purchaser  to  ask  for  all 
[li;  md,  if  he  liad  done  so,  lie  would  liave  found 
[URin  the  posstasioii  i)f  tlie  same  person  wlio  lield 
^Kt  SKuritf  or  lien  fur  unpaid  purcliase~nion«^'y  ; 
'ivgald  ure  discovered  the  fault.    It  is  true. 
I  Ms  were  prodnced,  it  would  have  Amwarea 
ifnduK-money  was  paid,  yet  the  deMB  wen 
lube  beld  by  the  person  who  had  a  title  adrene 
&.  My  opinion  is,  he  is  bound  by  that ;  and, 
^  lltae  persons  have  a  lien  still  ansatisBed.— 
tk(  j^amd/i  are  the  jirtt  incumbrancert; 
ii  kaa  for  jondmre  tciere  the  aeeond  xncum- 
rlmitl^atMtt. 


ThAitoisei-Genebal  v.  Marsh. — March  27. 
hjmctioH — Amendment, 
m  aMirfwf  Igr  addma  a  Plaintiff: — 
a  JfpMiiK  premoiMSf  obtained  was 

I  rod  bill,  as  origitially  filed  in  thia 
Attorney-General,  at  the  relation  of 
m  for  and  on  behalf  of  John  Burder 

  Bq*iit|lWiF,  and  the  said  Georcr  Si|nirr.    On  the 

ISth  FtbwT,  1849,  an  injuiicti'  i:  iiwarded 
r         ipiiBt iJuJffflidaiit,  Marsh,  n-btrainiiip  hiui  Ironi  sell- 
I^CRliiiinptrty  belonging  to  John  Burder  S(iiiire, 
9W  tk  afewiant,  Marsh,  should  fully  answer  the 
icion  ami  Ijill,  or  tlm  Court  inakt;  other 
rfctfcecontrarj'.  Tlie  dffiudant,  Marsh,  tiled  a 
iTSir^^^^w  fcrnntof  equity,  for  want  of  parties,  nni 
immm.  George  Squire  consented  to  pay 
of  ibe  demurrer,  and  obtained  an  order  t« 
Ik  bill  mi  amended,  by  making  John  Bur- 
'~  ilso  &  plaintiff.    (See  Dan.  Chan.  Prac. 

,  CO  an  alleged  breach  of  the  injunction,  the 
tuti  fdaiiitifrB  now  moved  that  the  defendant, 
fbt )«  committed. 
i&igtri,  for  the  motion. 

'od         opposed,  contendinj^  that  tlio  in- 
ivMpiiie  by  the  amendment*.    {Schvriilrr  v, 
)9BttT.461).   This  injunction  is  not  yours; 
'  ■iriiioal  obtained  it,  and,  as  it  appear;!,  ob- 
'*^«¥ly,  as  the  hill  was  demnrraljie.  You 
^i*^Pplied  for  an  injunction  yourselves. 
J*JW'--Tfcey  obtained  an  order  to  set  down 
.j!''*!*K>btained  an  order  to  amend  on  pay- 
that  do«a  Mt  ihew  that  the  hill  was 
^;uonly.qiewB  tibat  the  plailitifF  thought 
-^mmliaV-eUer  case,  and  did  not  think  it  worth 
^iti^e  (lie  question  as  to  the  demurrer.  A 
^^■Mtr to  amend  would  have  been  made,  with- 
-'^^^  j'''J'"'*^'''^"-      '6  quite  riphtthat  an 
litiS""         ^'  ^^'""'"^  ''^  inaintainiid  by  A. 

it  is  obvious  lluit  the  anicii(huent 
— Xbiv'    ■''I'^r^  cases  in  whieh  the 

alter  the  case  tliat  the  injunction 
*»»r*f'"^i, the  Court  to  determine. 
tmlLia"  "Pii^**' — ^  rememlier  tliat  Lonl  Eldon 
Mm!     '^tii       that,  if  an  injunction  was  granted 
I^J^'ifet  tu         i*  would  be  necessary  to  make  a 
i^^.^  ^  injonctioiii.   I  apprehend 

ZT^^K  L>Mk«^  an  iMHte  in  form, 

jft  n&RQ^g   "  a  contingency.    I  u.se  that  language 
Hit         tliis  injunction.    This  is  granted, 
ji^,'|*fendant  shall  fully  answer  the  said 
^   "ill,  or  our  sjiid  Court  make  further 
Lir*  .W"   But  the  plaintiffs,  who  took 
^<  nave  mada  it  fanpoiidble  fbr  the  defend- 


''^'^'"'Jtotbe  Ma»ter  of  the  Rolls  refused  to  draw 

Jftkt  tv  laesd  wttboot  pngudice  u  of  couiie,  (See 
<3tAK,.^4«»tflirt.«•^llar,  184S). 


ant  to  answer  the  information  and  bill,  becanae,  br 
the  addition  of  a  party,  the  old  information  and  biU 


does  not  exist — it  has  been  metamorphosed  into  a  new 
thing ;  and,  therefore,  the  mode  in  whieh  the  old  in- 
junction was  anatiined  no  longer  exists.  It  appaaa 
to  me.  tbatf  inasmuch  as  this  information  hai  mmi 
amended^for  I  do  not  pat  it  upon  the  ground  of  the 
demurrer  having  been  allowed^ — it  has  become  impoa* 
■ibie  for  the  dnendant  to  avail  himself  of  the  contin^ 
gvney  mentioned  in  the  order  for  the  injunction.  It 
must  not  be  understood  that  I  am  thereby  denroos  of 
letting  the  sale  take  place,  for.  I  will  give  the  plMntifb 
leave  to  give  short  notice  of  motion  fwaa  Jxyonetica.— 


VICE-CHANCELLOR  KNIGHT  BRUCE^S  COURT. 

In  re  Bblkx's  Chabity  and  of  the  Act  11  Gao.  4  &  I 
Will.  ^  c  60^  ^  part*  Tab  SoasxY  wom,  PaoMoiuta 
Cbrisiiax  Krowlxdos.— JforcA  9. 

CPku-i^f—Comw^nee  wtdtrSUit.  11  Oeo.  4^1  JViO.  4, 
e.  OO— Afote  tn  Befirmeg. 

Land  given  to  a  ChariUf  heeame  vetted  in  a  turvivinff 
7Stutee,upon  whote  Death  the  Legal  Eetate  descended 
on  hit  Ci>-heitt  i*  GaveUitid.  The  Ckwi^  petitioned, 
wuUr  th»  StattUtf  that  the  Matter  m^t  appoint  torn 
pnper  Pertmt  to  eoNvar  tile  LmU  Stiate,  attd  the 
Comi  made  am  Order  direaing  m»  IntertioH  of  Ad- 
verlitemmits  for  the  Co-heirs  to  appear  attd  prove  their 
Title  within  a  limited  Period,  mtd,  failimg  ^  do  §o, 
that  the  Matter  thoatd  appoint  tme  proper  Permm  to 
vonvig. 

This  was  the  petitioo  of  William  Cotton,  Esq.,  the 
Rev.  James  Endell  Tyler,  Edward  Hawkins,  Eeq.,  and 
Edward  Wigram,  Esq.,  the  treasurers,  and  the  Rer. 
Thomas  Boylcs  Mnrray^  the  Hev,  John  Evans,  and  the 
Rev.  John  David  Glennie,  the  secretaries,  of  the  Society 
for  Promotiiur  Christian  Knowledge,  stating  that,  br 
indentures  of  lease  and  release,  dated  the  ^tn  and  26tn. 
October,  1734,  Edwin  Beike  conveyed  a  piece  of  fresh 
marsh  land,  lying  in  the  parish  of  Newchurch,  in 
Romaey  Harsh,  in  Kent,  to  four  persona  named,  in  fee 
simple,  upon  trust  that  they,  or  the  anrvivora  or  sur- 
vivor of  them,  his  heirs  or  avigns,  should  apply  and  dis- 
pose of  the  nuts,  or  of  the  money  ariung  nom  tlie  sale 
of  the  land,  (if  th^  should  think  fit  to  sell  the  same), 
to  and  for  such  uses,  intents,  and  purposes  as  the  sua 
Edwin  Belke,  by  an  indentun  beuing,  or  intended  to 
bear,  date  the  28th  of  the  same  month,  should  declat«^ 
direot,  limit,  and  appoint;  and  for  want  thereof  in 
tnst  for  the  said  Edwin  Belke,  his  h^ra,  executmi, 
administrators,  and  asMgns.  That,  bv  an  indentun  so 
dated,  and  made  between  the  said  Edwin  Belke  of  the 
one  part,  and  the  same  four  persons  who  were  parties 
to  the  former  deeds  of  the  second  part,  the  said  Edwin 
Belke  did  direct  and  appoint,  among  other  things,  that 
the  parties  of  the  second  part,  and  the  survivors  or 
survivor  of  them,  his  heirs  and  asngns,  should,  out  of 
the  rents  of  the  lands,  notU  a  sale,  (if  they  ^onld  think 
fit  to  nil  them),  and  after  a  sale,  out  of  the  intmst  of 
the  money  ariang  by  a  sale  thereof,  (and  out  of  certain 
stocks  thmin  mentioned  ) ,  pay  certun  annn  itiea,  (  whioh 
had  kmg  rince  eeand ),  and  apply  the  Temalnder  thereof 
to  certam  charitable  punMses,  being  the  punhaw  and 
distribution  of  religions  books  in  manner  tbenin  men^ 
tioned ;  and  he  directed  and  appointed  that  the  manage- 
ment of  the  said  charity  ahould  be  iu  the  voluntary 
society  for  the  time  being  called  or  known  by  the  name 
of  *'  iJie  Society  for  Pn»notinB  Chrietian  Knowledge," 
then  meeting  in  BartlettVbuildings  Holbom,  of  which 
society  the  said  partin  thweto  of  the  second  part  wen 
memben,  three  <tf  them  being  the  treasorars,  and  another 
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the  secretary,  and  that  the  said  society  should  direct  what 
books  should  be  bought,  &c.  And  he  did  further  direct 
and  a|ipoint,  that  when  and  so  often  as  the  number  of 
tlie  said  trustees,  in  whom  the  said  trust  estate  should 
he  vested,  sliould  be  by  deatli  reduced  to  tJiree  orunder^ 
then  the  said  estate  shuuld,  by  sucli  jirnper  conveyances 
ami  a(vsiiniiH-i;i  as  by  counsel  Iciirned  in  the  l;iw  jslnmld 
be  advised,  be  from  time  to  time  conveyed  to,  and  be 
settled  and  vested  in,  tiic  treasurers  and  secretary  of 
the  said  Society  for  Promoting  Christian  Knowledge 
A»4n4ta«t«waft  w  long;  u  they  shonld  oontiniM  to 
m*t  Mm  ■»»  jweirty.  That  th»iaid  Edwin  Belke 
died  in  May,  1740,  ha.4m  lyifchiiwai,  dated  the  13tb 
March,  1734,  ratified  anf  iiOiiliBiilllhe  gift;  that  the 
land  had  been  dnly  conveyed  to  new  trustees  down  to 
1806,  in  which  year  the  aaiiw  was  conveyed  tu  several 
persons  named,  among  whom  was  Joseph  Holden  Pott, 
afterwards  Archdeacon  Pott;  that  Arclideacon  Pott 

died  at  a  vriy  advanced  age,  on  tiie  day  of  , 

having  .survived  bis  co-trustees,  and  witliout  having 
conveyed  tlie  leLrnl  estate  to  any  one  during  his  lifetime, 
and  that  estate  became  and  was  vested  in  his  co-heirs, 
according  to  the  custom  of  gavelkind ;  that  the  said 
heirs,  by  reason  of  the  said  custom,  were  very  many  in 
number,  and  that  some  of  them,  as  the  petitioners  were 
informal,  were  married  women,  some  iniants  under  the 
age  of  twenty-one  years,  and  aome  reuding  out  of  the 
jarisdictton  of  the  Court;  that  the  peti^ann*  WfiV  the 
treasurei-6  and  secretaries  of  the  society;  tlial'flib  fimd 
was  of  the  annual  value  of  251.  only  ;  tnat,  for  aroiding 
the  great  expense  and  difficult^'  of  obtaining  a  con- 
veyance from  the  said  parties,  it  would  be  highly  de- 
sirable that  the  land  should  be  conveyed  to  and  vested 
in  the  petitioners,  ns  such  treasurers  and  trustees,  under 
the  direction  of  the  Conrt,  and  jmr^nant  to  the  provi- 
sions of  II  Geo.  4  &  1  \\  ill,  4,  c.  (Kt.  It  wa.s  prayed 
that  MHiie  jiiDper  person  nii;;lit  be  iiji]>ointed  to  convey 
the  said  piece  nt  bind  to  the  |ietit!oiiers,  in  order  that 
the  same  mig lit  becoine  duly  vested  in  them  upon  the 
triMle  of  the  said  indenture  of  the  28th  Uetober,  1734 ; 
MiMal-iil  proper  and  whiimij  diiauUiiM  might  be 
gllMf  hi  'Uiat  purpose. 

W.  P.  Murrajf,  in  support  of  ibr;petltion,  stated 
that  it  was  desirable  to  save  the  expiate  (rf  a  reference 
as  to  the  co-hetts,  aa  directed  by  iftr  Mt,  and  cited 
Nightinaale's  Charily  {3  Hare,  338),  irlfeie  Wigmn, 
V.  C,  although  he  sent  a  reference  to  the  Master  upon 
certain  points,  which,  however,  were  very  obviously 
inexpensive,  since  the  main  inquiry  was,  whether,  in 
3844,  all  the  trustees  of  a  deed  in  1634  were  deld,  and 
whether  new  trustees  had  ever  been  appointed,  which 
it  was  well  known  to  the  parties  administerinG:  the 
clii.;ity  hat!  not  been  ever  done,  made  an  order  under 
the  :i;ird  section  of  the  act,  and  appointed  new  trustees, 
and  also  a  person  to  convey  the  legal  estate  to  those 
trustees. 

Knight  linrtE,  V.  C— I  think,  upon  the  principle 
of  the  case  cited,  that  1  may  do  so  very  reasonable  a 
thing  as  to  make  the  order,  without  putting  the  parties 
to  the  expense  of  a  reference. 

The  order  was  made  as  follows: — "  Let  (he  Master 
order  two  successive  advertisemoits  to  be  published  in 
the  London  Gazette  and  one  or  more  of  the  newspapers 
circulating  in  the  county  of  Kent,  giving  notice  that 
the  representatives  of  the* late  Rev.  Joseph  Holden  Pott, 
Archdeacon  of  Middlesex,  deceased,  ure  «illiin  tweiitv- 
eight  days  to  appear  or  give  notice  to  tbe  Master  of  their 
^fle,and  prove  their  pedigree  or  other  title,  as  tiuslee-; 
and  if  no  person  shall  appear  or  give  such  a  notice  with- 
in the  said  twenty-eight  dlfyaftevthfrptnott  or  persons  I 
The  might  appear  or  give  aadi  iketiM  shall  not^  within 
thirty-one  days  after  roch  ■  natfee  erspyli—iiw^  prove 
their  chum  for  this  titl»4»iAft  ■■IhrwfiiiB  4f>4l>  and 


son  to  ooKvey  tk«  mkH  pim  «f  lad,  in 
faalM  the 


TICE^ANCELLOB  WIOftAim 

PHiiurBcn  e.  Gattt— Gattt  e.  pBUitt 
15,  24,  25,  and  Nin.  7.  " 

Sreack  of  Trust — Security  of  imaAjm 

The  Truatei-s  of  a  Sum  of  Stock  were  «np 
Sctti'-nicut  to  invest  the  Trust  I\ind  m  C 
rm/  SWtiri/ies.  They^  with  the  Sanetim 
Ce/^tui"  ywe  Tnist,  sold  out  Part  of  All 
t/ie  I'ri>ci'<:<fs  to  auother  Cestui  fjue,  Tnat 
soita!  S'ruriti/.  Th<-  Trxift-  cs  trere  held 
place  the  >b!!ocil'  sold  out,  but  tcct  e  allcwtd. 
with  t^Vard  to  the  Sum  advanced  oat  t 
in  the  Trust  Property  of  the  CettuU  ^  3 
and  sanaioniM  tke  Advanee^ 

Power  ffiven  to  TruMeef  to  inveat  on  Goten 
Security— Htld  not  to  authorise  a  Loan  A| 
ofPaH  oftho  Tnttt  on  the  Securit 
Houses  in  a  Tbim,  tke  Value  of  which  a 
their  Situation,  am  mu  besides  liable  to  < 
^iU.J^oat  t^CoommU  relaiiiu  to  4 

Tiiii<iHli«vti»«Mfc  aftd  tttie  afguiDen 
are  sUtaMaNh* Vie»>CfaanaMor*s  judgmt 

Sir  John  SomiHy,  S.RG.,  Bethell,  Wc 
Ratch,  E.  F.  Smithy  and  Giffard,  appearec 
ferent  parties. 

The  following  were  the  principal  autlioi 
argument :—^aa/iner  v. Daniel,  (3ilare,l 
cott  V.  Caldecoitt  I Cr.  &  Ph.  183);  Sticin 
(1  M.  &  C.  8) ;  Fuller  v.  Knight,  (6  Beav. 
V.  Stokes,  (11  Ves.  324);  Gre^ff  v.  WeU 
&  Kll.  901 ;  Wco^at  V.  (?rM%,  (8  Sim.  1 
V.  Lord  Plymouth,  (1  Dick.  120)  ;  Mund 
(A  il.        IZa)  ;  Fnmeo  v.  Franco,  (3  Vi 

Nmn-^  Jakb  Whbam,  V.  C^U 
deeds  of  settlnaeBt-and'appaiMbMDfriMBl 
pleading,  the  sum  4Um.--U.  UML  Goi 
vested  in  the  defendants,  Edw«rd>€att][  i 
Owen,  as  trustees.  The  trosts  tfm  whie 
tlie  fund  to  which  it  was  necessary  to  re 
J'^liza  P.  B.  Phillipson  for  life,  and,  after 
upon  trust  for  Richard  B.  PhiJIipson  and  iM 
Phillipson,  who  were  the  son  and  dtiutibtei 
B.  Phillipson,  e((ually  between  them,  shai 
alike  ;  :iiid  in  the  event  of  either  of  tlieni, 
Mary  Ann,  dying  in  the  lifetime  of  their  pa 
lawful  issue,  then  the  share  of  him  or  her  I 
to  go  to,  and  equally  to  be  divided  bet« 
than  one),  the  chilA  or  children  of  Bidtl 
Ann,  share  and  share  alike;  but  in  case* 
of  either  of  them,  Richard  and  Haiy  AiM| 
tjme  of  their  parent,  without  leaving  h 
then  the  aba»  ef  the  one  so  dying  withoi 
to  go  to  the  mnimr.  In  ^  settletnc 
the  trust,  the  trustees  had  power  from  ti 
with  the  consent  in  writing  of  Richard  B 
and  Eliza  P.  1i.  Phillipson,  or  the  survivor 
invest  the  trust  funds  in  the  public  fur" 
Britain  or  upon  real  securities.  Mary  Ann 
son,  the  plaintiff  in  the  fii-st  suit,  is 
mother,  E.  P.  B.  Phiilipson,  and  her  broth 
Burton  Phillipson,  and  liis  ciiildren,  are  d< 
both  suits ;  then  tliere  are  other  person*  *1» 
parties,  hut  wliose  names  it  is  not  ntuiaMlf 
to  state..  In  April,  1835,  2191/.  lAf.,  fU^^ 
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lOM  <f  W  jum,  the  Bteriiwf  money  being  2000/.  This 
kftSMTI.  IQi.  lOd.  Consob  m  the  hands  of  the  tnistoM, 
•kjecttothetnutsofthesettletBent.  Iiil837, Wynne's 
wefiff^  WIS  pud  off,  and  the  trusteea  lent  the  same 
mi.  ta  Udiud  B.  FhillipMHi,  to  be  repaid  at  the  ex- 
wateof  ax  nonths  from  the  deatii  of  Eliza  P.  B. 
nBaiiiii.  The  deed      which  this  was  dime  heats 
tetkatbHoTiinber,  1837,  and  this  was  lent  to  him 
il  Kcnrity.  In  March,  1838^  the  tnuteaa 
■li  oat  tk  mn  IQi.  \0d.  Consols,  and  sdraaoed  it  to 
JapteffapBthe  Kcnrity  of  a  &eeh<dd  dwdUng-house, 
MlsfaepantwanhousM^in  the  town  of  Northampton. 
fcHiiait,  THy  firttDctlT,  I  think,  that  the  value  of  thoae 
paanei  depnded  nuiiuy  apon  their  advantageous  po- 
dlbK  far  amntik  poTposea  in  the  town  of  Northamp- 
TW^msr to  hire  been  valued  (the  premtsesat 
1)  moAjMm  the  mortgage  in  qneetion,  and 
I  view  to  ttotbcr  mortgage  then  in  contempUtion, 
aAcnaik  «u  sot  completed.   These  premises 
1M»  let  jond;  nth  other  property,  which  other  pro- 
tkiHbjcet  of  covenant,  which  made  the  in- 
1n^4f  Ik  mortgage  in  some  dqfree  precarious. 
lllij>|g,itiirid,isaowunaMe  to  pay  the  difftrance, 
■jj^Mfeawthevalneef  the  mortgage  property  and 
fcwMttfyi  debt  In  1842,  Gstty,  the  defradant, 
Jfcr  for  himaof  and  Owen,  his  oo- 

■Mb%  pattlifn^ierij  m  mortgage  up  for  tale,  but 
aMm>tfeal8W.wii  offered  for  it,  and  the  property 
Mans*  mli  UngiUff  has  beoome  bankrupt.  The 
lBKim«  bSichud  a  PhiUtpoon  has  not  been  re- 
p6L  Om  A»1Sii  Match,  1844,  the  original  bill. 


BM  Imh  inuDded  by  adding  parties,  was 
anb  to  tbugt  the  tmstoea  with  the  fiiU 
Mm*  eraetnt  property,  upon  the  ground  ttiattfae 
tMaranoibRi^B.  Phillipson  vras  a  breach  of 
yi  ^  ^     NoiUwmpton  property  was  of  i»- 
■yiie  fab^awehia  extent  aa  to  make  itabreadi 
wtkMeaitoham  lest  it  upon  tbatae- 
to  Bike  them  fiable  for  thaloB.   The  case 
MH^ia  their  saswer  to  theorlgwal  anit,  is 
fm:~Fai,  they  deny  what  had  been  sng- 
latkU^thtt  RkhardB.  PhiUipoon  was  tbair 
''■pit;  Moadlr,  that  all  that  has  been  dooe, 
itMamapldned  of  in  the  origtaal  UU,  with 
'tiAttni^  hM  been  done  with  tfae  kaww- 
'■(tin of  Bichazd  B.  PhUlipaon,  Eliza  P. 
,  J"^ad  Mary  Ami  B.  FfaiUipsen,  or  (as  re- 
if  the  transactions  oom- 
1*        ber  pnvuws sanction,  she  knew  of 
'  Im  they  w«n  dene,  and  never  objected, 
Mia  then;  and  that  whateverthc  rigfat«f 
^.  -t^ny.efllaiTAnnand  thoae  of  Bichaid 
gg*H"i'^  the  trastees,  neither  Riohard  &  Phil- 
7>»liaP.&PfailUpoon,nor  Mary  Ann  ennoom- 
■  %aiMiiHiit,  vitbnipeckto  thaNartbampton 
> twit  was  of  ade^aate  value  a*  tl»  time  the 
>aidc.  fathaaawwrAwiaeontoiaada 
r^MlsafaBiariim  of  what  Aayeoneaive  their 
^  -      the  awriMtsiwaa  of  the  eaae.  to  ba*  The 
2^he«nir,GattVHdOwan,  not  aatiiAed-lo  rast 
SjjK^.Iha  defcaee  aet  up  in  the  firat  suit  of 
^^>^fl<ftjy.^  defence  frecn  wbidi.they  cannot 
^^ST""^  '°  *^        unlem-  4hey.  ahoald  sac- 
???*>fcll  <atcal-«f  their  aigaawat  aniinet  the 


iUohard  B.  FhilUpeon,  EUza  P.  B.  Phil- 


k    ^T""-  »  Man  or  immeouKciy  aner,  ana  aano- 
2*.MfaisaeedinaUtbatwas  Jone;  midthebUl 
pnjB  that  Bichtttd  B.  PhUlipaon  may  be  da- 


r/1  ,^7"(n7BiutiUchttnlJtS.PhiUipaanmayu«u«- 
»*    ?7T7totheB^tlM«nHla«.tbe20eO/.;  that  it 
As  adiaDBBW  made  with  tha  can- 
*f    *«B«P.B.Pklliipawi;  and  that  the  pUntift 


may  be  indemnified,  in  respect  of  the  2000^.,  out  of  the 
life  interest  of  Eliza  P.  B.  PhiUiMon  in  the  2000f.,  and 
out  of  all  interest  of  Richard  B.  PtuUipaon  in  the  entire 
tnut  fund;   and  tiiat  it  may  be  declared  that  the 
2347^.  lOr.  lOd.  CmisoIs  was  sold  out  and  iarestw]  with 
the  privity  of  the  three,  and  that  they,  the  plainti£fs,  are 
not  liable  to  make  good  any  lose  in  consequence  of  the 
deficiency  in  the  aeenrlty,  the  plaintifis  otfering  to  deal 
with  the  secntity  as  the  Court  may  direct;  and  that  idl 
the  definidants  may  pay  the  costs  of  the  second  suit,  or 
the  three  defendants  the  costs  of  the  second  suit,  and 
that  Richard  B.  Phillipaon  and  EUsa  P.  B.  Phillipson 
may  pay  the  eoata  of  tne  first  salt.   No  relief  is  sought 
in  the  second  suit  against  Mary  Ann,  in  respect  of  the 
2000/.  lent  to  Richard  B.  Phillipaon.   For  the  benefit 
of  this  part  of  their  case,  the  trasteea  must  depend  ujpon 
the  pleadings  and  soeh  evidence  aa  !■  propeorl^  admissi- 
ble in  the  first  suit.   Both  eaases  were  at  issue,  and 
witoesses  were  examined,  and  the  two  causee  were  heard 
together  in  Jnly  last.  As  the  evidence  ooneisted  mainly 
of  letters  pasnng  between  the  different  parties  and  as  a 
question  was  made  how  6a  the  seotmd  suit  waa  to  b 
oonaidered  as  a  defence  to  tho  first  anit,  I  tlioagkt  ii 
right  to  read  the  pleadii^  and  evidoioa  befoie  I  saTt 
jodgment  upon  the  rights  of  the  parties;  and  the  wort 
mterval  between  the  argument  and  the  oommenoemenk 
of  the  hoog  Vaeatioai  did  not  admit  of  m^  doing  so  befina 
the  Court  rose.   The  oonclosion  to  which  I  have  ooma 
I  shall  be  able  to  slate  mthont  goin^  In  any  great  d^ 
tail  into  the  esse ;  for,  as  that  caaclnaan  is  founded  not 
80  much  upon  what  is  found  in  the  evidence  as  upon 
wliat  is  not  found  in  it,  but  which  ought  to  be  tben^  il^ 
as  was  ooateaded  at  the  Bar,  the  bill  of  Mary  Ann  was 
wholly  to  fiut,  itwill  be  unneoeemry  forme,  in  explaining 
the  gronnda  of  my  deeinon,  to  go  inte  any  detailed  exa- 
minatiim  of  the  evidenoe  in  the  canae.   In  tlie  first  aott 
no  issue  is  raised  exeept  betwaen  the  i^aintiff  in  diat  aoU 
•■d  the  trastew;  and  the  question      tharefm,  wW- 
tlier  the^^ntilF  baa  astaUished  a  ease  for  xeUef  Haiaii 
them.   The  trust  ia  not  in  dispute ;  and,  in  my  vuwof 
this  osBB,  there  is  no  qveation  that  the  loan  of  the  20002. 
to  Richaid  B.  Phillipeen  was,  in  itself,  a  breach  of 
trust ;  and  that,  upon  proof  of  the  case,  as  it  appears  in 
the  deed  of  the  9th  November.  1837,  the  onus  u  shifted 
upon  the  trustees,  who,  theretora,  will  be  liaUe  to  r»> 
place  the  80002.,  aaless  the^  can  shew  ttiat  the  plaintiff', 
by  herownacts  or  conduct,  isestopped  from  diapnUng  the 
propriety  of  the  tranaaetion.   I  will  oonadw  the  point 
as  to  the  200M.  before  I  advert  to  the  Northampton 
mortgage.  First,  the  general  agenoy  is,  I  think,  not  esta^ 
blished :  I  mean  the  geaerat  agen^  of  Richard.  Thii 
reduces  the  caae  to  the  avidanee  of  special  anthority 
■eqniaaeancc  laliad  apon  by  the  hraatna.   Upon  the 
qncatinn  of  qieeial  a^eoedant  aatbtnity,  it  will  be  eon- 
vetuent  to  conndw  the  oase^  first,  with  rcfawce  to  tha 
letter  of  the  1st  Ooloher,  1837,  addressed  by  Etiza  B. 
Phillipaon  to  the  trasteea ;  secondly,  with  referenoe  to 
the  letter  of  the  same  date,  addreeaed  to  Eliza  B.  PhU- 
lipaon by  Richard  B.  I%ilUpaou ;  and,  thirdly,  with 
reference  to  a  passage  in  Mary  Ann  B.  PhiUipson's  an- 
swer to  the  sscond  saiL   Confining  myself  then,  in  the 
first  instance,  to  the  letter  of  the  let  October.  1837.  to 
the  tnt8tes%  it  is  in  theae  words:  — "1st  October, 
1897.   Gentlemen,— I  have  reoonudered  the  snbject  in 
qacation  since  I  wrote  to  yon,"  (that  was  as  to  the  pro- 
priety  of  advancing  the  money  to  the  son),  *'aad  I 
bag  to  inferm  you  tliat  I  now  give  my  sanction  to  yoai 
advancing  my  aoa,  Mr.  Biehafd  B.  Phillipaon,  the  mm 
»f4000LDOwinloaatoMr.W.W.E.Wynne,and  to 
hia  allowatg  the  annual  intocst  to  go  towarda  the  a&> 
anal  aUowaace  I  make  him."   This,  theei,  waa  a  direct 
aathority  by  the  mother  to  the  trustees  to  lend  th« 
moa^  to  tne  sea  in  the  way  the  son  propeeed.  Now, 
I  am  of  opinion  tlmt  there  is  notfai^;  in  that  latter 
ak>ne  which  can  be  read  ^akut  Masy  Ann,  the  plala- 
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tiff  in  the  firat  suit,  so  as  to  deprive  her  of  her  right 
to  relief  against  the  trustees.  The  letter  emphfttically 
exprCJeas  the  ganctiou  of  tile  motliei'  to  the  loan,  hut  not 
that  of  the  pitiiiitift';  and  the  evidence  of  the  iiiotlier  is, 
that  the  I'laiiitiff  in  the  first  suit,  Mary  Ann,  who  was 
with  her  mother  At  Paris  when  that  letter  wds  written, 
objected  to  the  loan.  The  trustees  could  not,  upon 
that  letter  alone,  have  acted  upon  the  supposition 
diat  tbqr  had  the  pluntiff't  HncUon  in  what  they 
were  dolnv.  They  cannot  saceewfully  contend,  upon 
that  exhibit  alone,  tiiat  ttiqr  have  MMi  led  into  a 
breach  of  tmst  hy  what  was  mML  to  aanction  it  before 
it  was  made.  The  case  of  the  tmtaM  against  the 
plaintiff  in  the  first  suit,  so  far  as  tt«ll«Hi^  goes,  is  not 
assisted  by  it,  but  must  depend  upon  some  subsequent 
acquiescence  on  the  part  of  Mary  Ann  in  a  known 
breach  of  trust.  But,  in  the  absence  of  authority,  I 
cannot  find  any  evideiicie  of  sucii  acquiesL-'.'iK.'f  liiat 
should  dejirive  Mjiry  Ann  of  her  riglit  tii  t'liforee  her 
claim  against  ihe  trustees.  Hud  wlie,  indeed,  with  full 
knowledge,  taken  any  benefit  from  it,  or  recognised  the 
transaction  with  Kiciiard  as  valid,  the  case  might  have 
been  otherwise ;  but  notbiug  of  that  sort  appears.  Her 
intercitin  the  SOOaL  wmMmmmMtfj^iMiU  to  he 
determined  altogoflMrltf fimwof'Blaianl  B.. Phillip- 
son,  by  her  death  withottt  eUl^en  in  the  lifetime  of 
her  mother.  The  ease,  therefore,  in  the  strongest  way 
of  putting  it  against  the  pliuntiff,  is  simply  that  of  a 
cestui  que  trust  discovering  a  breach  of  trust,  and  not 
complaining  of  the  breacli  on  the  instant  she  had  notice 
of  it.  If  the  evidence  was,  upon  a  reasonable  construc- 
tion, such  as  to  lead  me  to  the  inference,  that  Mary 
Ann,  having  Iiad  notice  of  the  hieacli  of  trust,  liiid 
connived  at  it  for  the  purpose  of  accommodating  her 
brother  Ricliai'd,  or  consulting  his  wishes  alone,  a  dif- 
ferent conclusion  might  have  been  come  to ;  but  the 
effect  of  the  evidence  upon  my  mind  is  the  opposite  of 
that.  I  think  the  pUtntttf  had  her  own  interest  (not 
h^^roperiy)  in  view,  and  did  (AJaot  bank  UatotiM 
loan  m  question;  and  the  only  otawwrtkm  I'«6nnder 
her  open  to  on  this  point  is,  that  ^e  appears  to  have 
wanted  strength  of  mind  to  come  forward  in  the  first 
instance,  and  oppose  herself  to  her  mother  and  brother; 
but  I  cannot  hold  the  trustees  thereby  discharged  from 
the  breach  of  trust,  or  that,  so  far  as  the  case  depends 
upon  that  letter,  they  are  to  be  supposed  to  have  had 
Mary  Ann's  precedent  authority.  The  case,  however, 
may  he  considered  open  to  other  ohservations,  when 
viewed  with  reference  to  the  other  letter  of  the  Ist 
October,  JiW",  the  letter  written  by  the  mother  to  the 
son,  who  hud  requested  her  sanction  to  the  loan  of  the 
20(H)/.  upon  his  personal  security,  saying  to  her  that 
the  trustees  were  willing,  if  she  would  sanction  the  act. 
lUdi^Sir  MM-tiaa^she  refused  to  do,  on  tlie  ground 
OM  the  Intenat  of  the  plaintiff,  Mary  Ann,  might  be 
injured  through  it.  But  in  the  letter  to  which  I  now 
refer,  namely,  the  letter  "  W,"  she  writes  as  follows : — 
*'  I  am  happy  to  inform  you  that  she,  Mary  Ann,*'  (the 
plaintiff  in  the  original  suit), "  desires  me  to  say  she  will 
accede  to  your  desire  to  my  writing  to  Mr.  Gatty  to  lend 
it,  as  you  will  see  on  the  otner  side."  The  words  "  on  the 
other  side"  refer  to  the  first  letter,  which  was  written 
on  the  second  leaf  of  the  letter.  Now,  according  to 
the  evidence  of  the  mother,  Eliza  1'.  B.  Phillipson, 
whu  is  llie  witness  for  the  tfustt-es,  the  statement  I 
have  read  from  the  second  letter  is  untrue.  The  plain- 
tiff, Mary  Ann,  objected  altogether  to  the  loan  of  the 
20002.  to  her  brother,  Richard  B.  PhiUipson.  The 
ptssafte  est  fiHth  above  was  written  without  the  sanc- 
tion or  consent  of  the  plaintiff,  Mary  Ann,  and  against 
her  will.  The  letter,  however,  aceordiog  to  her  mother's 
evidence,  was  read  to  her  before  it  wu  sent ;  and, 
though  she  objected  to  it,  site  had  not,  as  I  have  sdready 
observed,  strength  of  mind  enough  to  openly  oppose 
hstaelf  to  the  acta  of  her  atotiMT  and  brother.  Now,  if, 


in  those  circumstances, the  second  letter 
municated  to  the  trustees  by  Richanl  li 
that  circumstance,  coupled  with  the  fact 
Ann  was  informed  of  its  contents,  though 
sanction,  but  objected  to,  the  statement 
tained,  that  she  consented  to  the  lain, 
placed  the  trustees  in  a  better  position 
plaintiff  than  tliey  now  appear  to  stand 
might  then  have  oonteadod,  that  she  h» 
case  put  by  Lord  BUon,  in  Bdoni  v. 
Ves.  174),  stood  by  and  permitted  the  tr 
upon  representaUona  made  by  Richard  I 
respecting  her  interest  which  f-he  liuew 
but  this  was  not  the  case.  The  trustees  di 
that  they  knew  of,  or  acted  npnii,  ilie  stat 
second  letter.  The  k-ttei-s  ih<-y  rely  iipnu 
swer  in  the  first  suit  are,  first,  the  letter  r 
of  the  1st  October,  1837,  to  Richard  li.  PI 
one  of  the  12th  October,  1837,  from  Illchai 
son  ;  and,  relying  upon  those  letters,  they 
against  JIary  Ann  B.  Pliillipsou  in  respecl 
It  is  not,  therefore,  part  of  the  case  uf  tba 
they  acted  upon  the  supposition  thatH 
sanctioned  beforehand  that  wbidl  ikty  M 
however,  a  question  yet  to  be  noticed  I 
2000/.,  by  which,  at  one  time,  I  felt 
mean  the  letter  "  W.**  Admitting,  arV 
to  be,  that  the  trustees  were  rot  misW  I 
it  may  be  considered  as  having  jostifia 
Phillipson  in  supposing  that  Mary  Ai 
to  the  loan  ;  and  if,  acting  under  that  i 
created  with  her  knowledge,  he  lias  ma 
with  the  trnytees,  which  the  letter  aut' 
might  deprive  the  plaintiff  of  a  riglit  to( 
lier  brother,  Richard  B.  Pliillipson,  had  j 
of  the  money  from  the  trustees  ;  and  if  ■ 
from  complaining  of  that,  the  trustees  iid 
the  right  to  contend  that  Nie  was  barredfr 
ing  of  their  oondoct.  la  other  words,  tlie 
had  arighttoshelterthentaelTes  (from  the  c< 
their  breach  of  trust)  under  a  case  made  I 
PhiUipson,  although  the  trustees  were  igi 
case  at  the  time  the  breach  of  trust  wa 
On  the  best  consideration,  however,  1  can 
I  think  the  trustees  cannot  so  protect  thei 
case,  I  may  observe,  is  not  a  case  spc  itie; 
the  trustees,  either  as  defendants  in  tlie  tii 
plaintiffs  in  the  second  ^uit-  Indeed,  i 
suit,  no  relief,  as  1  have  already  observt 
against  Mary  Ann  in  respect  of  the  2000*. 
already  ot>3crved,  that,  so  far  as  tiie200(* 
the  trustees  rely,  in  their  answer  in  the  ni 
the  letter  "  X  "  and  the  letter  of  the  1 
1897;  and  that aloiHjni^jwrhaps,  l  e 
the  eaae.  Bat,  upon  the  merits,  the  e 
gested,  though  it  is  not  made  in  the  plea 
sustainable  by  the  trustees.  The  triiate 
remembered,  are  supposed  to  have  knoMi>  i 
the  letter  "W."  The  case  supposed  w,  J 
tees,  having  acted  upon  the  letter  "  ^ 
since  the  transaction,  discovered  that  M 
written,  or  sanctioned  the  sending,  the 
The  case,  tlieretbre,  must  he  tried  *'i'"J'!-\ 
between  Mary  Ann  and  Richard  B.  t"' 
in  considering  this  point  in  thecJise,  caW  I 
to  distinguish  whicli  of  the  letters  relaUag 
are  brought  home  totbe  knowledge  of  M** 
the  loan  was  made;  and  it  will,  1  believe, 
that  kMMb^  h  eonfintd  to 
which  tlw  tratteei  have  rested  Aeir  defer 
2000/.  in  the  fint  suit,  and  their  case  tor  re 
cond  suit— the  letters  of  tlie  1st  Octobff^ 
12th  October,  1837.  Indeed,  if  all  thewrij* 
tween  the  mother  and  son  were  read,whic») 
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i^^adttttmlaM.  inqninr  Dpcoi  th«  effect  of 
^tfRinwlnn  mint  lie,  did  Msiy  Ann  ftttthoiiM 

&■  FUUinon  to  borrow  the  trost  money  upon 
Mt  ntbofBcd  by  the  trust,  lo  as  to  dischsive 
2|Mm  fma  the  tiability  to  her?  And  did  she 
^iMiIau  by  the  tnialcee  to  Richard  B.  Phillip- 
^^wtUnu  neb  as  are  found  in  the  deed  of  tne 
H^wodis,  183? — a  loan  upon  personal  eeearity, 

tbWAd  in  until  ax  months  alter  the  death  of 
_MkR,  EUn  P.  B.  PhUlipaon?   If  Richaid  B. 
nuot  nake  out  soch  a  case  from  the  cor- 
btcsnaotdoso  In  the  transaction  in  qoet- 
ipiMt  lui  wier,  and  she  certainly  ia  entitled  to 
h  m  ttriet^  constned  laher  fiiTonr.  Indeed, 
tti  uuwfMifciiw  b  examined  into  at  large,  it 
IWW  M  that  wbst  the  son  piopoaed  wan,  that  the 
■taiem  Mt  only  to  look  mto  and  artufy  them- 
^phurfthtiifioeDey  of  the  security,  bnt  were  to  re- 
Ult  tt  ttu  pbdnttET  for  any  deficiency.   This  is 
igHD  md  igiun  in  Rictiard  B,  Phillipson'a 
u  Act,  H&ry  Ann,  hv  acceding  (so  far  as  she 
anntdto  hsTfl  done)  to  Richard  B.  Phillip- 
gfc^fa^jr  not  contradicting  her  mother's  state- 
wW^— rtle  them  epon  the  terms  mentioned,  and 
^■taswrtd  toher  ber  rights  agunst  the  trustees. 
l«H,drim.  couider  the  deed  of  8th  November, 
^■Wtrtriby  tba  itatement  in  the  letter  **W," 
9aBalb|UDtiff>iid  her  brother;  and  if  notes  be- 
■aHt><i,ik«Hein«ld  stand  thus:— The  trustees 
«pHll7  IiiU>  fer  the  SOOM. :  they  have  no  de- 
ndff  I  can  mppoaad  to  arise  between 
^    W  bntber  Rkbard,  and  that  supposed 
■  ti  Mbj  Ann,  wti  upon  the  two  letters  of  the 
W.ind  the  12th  October,  1837,  which 
I^M  it  qipanto  me,  are  brought  home  to  her. 
Jiyj*"'  "liicli  I  Kserved  for  consideration  was, 
answer  in  the  second  suit.  If 
■■■■^J  to giw  ta  opinion  upon  that  subject,  I 
iSf  ^  difference  with  regard  to 

KM  in,u  against  Hanr  Ann,  in  the  second 
"Mgset  *f  tbe  2mi.   There  is  no  intimation 
M  hO  en  filed  for  the  discovery  in  aid  of  the 
tk  fiat  nit,  and  no  notice  is  given  of  read- 
**«Kv«  eridence  in  the  fint  suit ;  but,  in 
•"■■"^•Ittsdy  t^ffotf  it  would  make  no  difller- 

ppcMcd 


^uMaoTstions  I  have  made,  I  have  sup 
^'"'f  the  eorre^Mudence,  in  point  of^ ftct, 
Sr  {'ffPe«*o»e,thatMaAAnn,inthe 
jT*^|^ed  ber  case  against  the  trustees  to 
^JaeMW.  Next,  with  reapect  to  the  North- 
"W^      point  made  wa^  that  Richard 
^gMmneantit  of  the  parties.  Now,  the  fact 
gjiguy,  f  ^  ^ve  before  observed,  is  not  esta- 
S*^*^*^  therefore,  resolves  itself  into  that 
"tSt^A/ 4m  '^^       argument,  I  supposed  to  be 
-^^js^Mr^^Jriuteea,  by  that  investment,  dts- 
grtm!  Tbe  nP^^       liability  as  to  their  cestui 
£^'^'*Brj^^*tme-money  was2183/.   The  va- 
^^^ving  h  npoB  the  evidence,  was 
«5n7^  U       vovenanisin  the  caae  of  the  pro- 
obaerved  in  all  respects.  The 
7^  *ft  tk^  ^        property,  if  they  were 
«»Mi.iZ*y       fanpiar  the  value  of  the  se- 
iSrr  ^'^^SS*      ****  pwerty  I  have  already 
*^K«,i^i^^  liot  ouisist  of  acres  of  land  which 
WnkjftiHS^^J^I^  a  certain  rent ;  bat  property  in 
tiG^^^t^^  which  depends  npon  its  position, 
V^imZ^^*k,  to  be  affected  by  various  changes. 
^M^mLi^  the  alteration  of  the  railroad 
■^i£r^  ttie  property.  I  have  examined  the 
*'\  M.  &  C.  8).  and  itappears 

^  tfS^*'^*  overruling  that  case,  that  I 
^MUh  tail  was  proper  security ;  and,  therefore, 
jMMi,»lWftnt  nit,  that  the  tmatee^  M  be- 


tween  themaelTefl  ud  Hary  Ann,  woe  not  diseharged, 
and  that  they  did  not,  by  that  mortnge,  diachaige 
thenuelvea  frmn  the  liability  to  her.  ^len  eomea  an- 
other question,  and  a  material  question  it  is — are  the 
trustees  to  replace  the  stock,  or  tlie  money  produced  by 
the  sale  ?  Mr.  Wood  said  they  were  liable  to  make 
ffood  the  money  only,  distinguishing  the  sale,  which 
he  said  was  lawful,  from  the  investment,  which  I  have 
decided  to  have  been  a  breach  of  trust.  My  opinion  ia, 
that  the  trustees  must  replace  the  stock.  There  was 
no  authority  to  sell,  except  with  a  view  to  the  re-invest- 
ment, and  here  the  sale  was  made  with  a  view  to  the 
investment  I  have  before  adverted  to.  It  was  all  one 
transaction,  and  the  sale  and  investment  must  stand  or 
fidi  together,  by  the  same  oonHdcrations.  I  eome  now 
to  the  consideration  of  an  entirely  distinct  pdnt.  Does 
tbe  second  snit— that  in  which  the  tmstees  an  pl^- 
tif^  considered  as  a  crms  snit  by  the  tmsteea  amnat 
Mary  Ann— alter  the  ease  as  it  stands  upon  the  orainal 
suit  alone  ?  I  think  it  doee  not.  As  to  the  200w.,  no 
relief  is  prayed  in  the  second  suit ;  and  with  respect  to 
the  stock,  I  have  been  unable  to  distingnish  the  case  (tf 
the  one  snit  from  the  other.  The  corts  I  will  dlrooae 
of  hereafter.  Now,  stopping  here,  the  decree  would  be 
a  decree  agnnst  the  t^l8te«^  to  replace  the  coital  in 
the  favour  of  the  plaintiff  in  the  first  snit;  but,  as  she 
has  no  present  interest  in  the  income,  the  question 
would  remain,  how  is  the  income  to  be  dealt  withi 
And  this,  in  common  couise,  being  a  question  between 
co-defendants,  wonld  result  in  an  inquiiy ;  but,  in  Uiia 
esse,  the  trustees  liave  filed  a  bill  agauiaC  the  daughter, 
Maiy  Ann,  the  plaintiff  in  the  first  suit,  against  the  son 
and  againai  the  mother,  making  claims  which  include, 
in  truth,  the  application  of  the  income  of  the  fond  to  be 
brought  into  court,  or  replaced  by  the  trustees.  My 
decision  upon  the  case  made  in  the  second  snit  will  dis- 
pose of  that  question,  and,  therefore,  dispense  with  the 
necessity  of  further  inquiry.  The  question  then  is,  what 
is  the  proper  decree  to  be  made  in  the  second  suit,  the  ob- 
ject of  which  I  have  already  stated!  And  this  must  be 
considered  first.  With  respect  to  the  2000^.,  Eliza  P.  B. 
Phillipson  sancUoned  tbe  trustees  in  lending  it,  if  they 
thoogDt  fit,  to  her  son  ;  but  she  gave  no  guarantie,  ex- 
press or  implied,  to  the  troatees,  that  she  would  replace 
the  stock, iianr  parties  more  nmotely  interested  should 
comply.  Witn  respect  to  the  Ineom^  if  no  sanction  had 
been  given  by  her  to  the  hwn  of  the 2000/.  to  tbe  son,  uid 
if  there  were  no  contract  between  her  and  the  son  binding 
her  to  allow  the  aon  to  receive  It,  she  would  be  oitttled  to 
relief  as  to  that.  I  may  observe,  that,  though  her  let- 
ters sanotiou  it,  and  although  she  ^ves  her  aon  permis- 
«on  to  receive  it,  there  is  no  contract  that  I  can  aet 
upon.  There  is  none  proved  between  the  mother  and 
the  son ;  and,  therefore,  I  must  consider  her  entitled  to 
that  Income.  Therefore,  iu  that  simple  case,  the  in- 
come of  the  2000/.  would  be  payable  to  her.  Bat  can 
she  make  soch  a  claim  against  the  trustees  7  I  think 
not.  By  sanctioning  the  loan  of  the  2000/.  to  Richard 
B.  PkiUipson,  she  coneented,  as  between  herself  and  tbe 
trustee^  to  take  lUchard  B.  Phillipson  as  her  debtor 
for  the  income  of  the  2000/.  during  her  lifo.  She  can 
have  no  el^m  against  the  trustee^  therefor^  in  nwet 
of  that  income,  unless  she  can  make  out  that  the  etnct 
of  the  deed  of  the  0th  November,  1837,  is  to  create  * 
loan  upon  other  terms  than  those  she  sanctioned.  But 
can  she  soccessfully  contend  for  this  I  Her  posiUon  is 
widely  different  in  that  respect  from  that  of  Mary  Ann 
B.  Phillipson.  She  (Mary  Ann)  gave  no  sanction  to  the 
trustees  directly,  nor  did  they  know  she  had  permitted 
Eliza  P.  B.  Phulipson  untruly,  to  represent  to  Richard 
B.  Phillipson  that  she  ^Mary  Ann)  had  consented  to 
the  mother  herself  sanctioning  the  loan.  But  the  case 
of  Eliza  P.  B.  Phillipeon  is  different  from  this.  Sbo 
(after  a  long  treaty  for  the  loan  to  the  son,  npon  per- 
aoaal  security)  directly  sanotloned  the  trustees  in  mak- 


Digilized  by 


Google 


8&2 


XH£  J'UBJST. 


ing  sQoli  a  lotA.  {Kie  nV^  lodeed,  hr  her  anttrer  to 
the  secimd  rait,  that  dia not intendto  Mnctjon them 
in  doing  any  act  not  authorised  by  the  original  trust. 
Bat,  however  that  may  be,  I  cannot  excoae  her,  a-,  a 
party  to  the  original  settlement,  from  notice,  that  a  loan 
open  personal  security  was  a  breach  of  trust.  Indeed, 
she  makes  no  case  tiy  her  answer,  except  what  T  liave 
noticed  iihove.  The  income  of  tlie  2000/.  must,  there- 
fnrc,  he  jiiiiil  to  the  trustees,  and  she  must,  through 
tliPiii,  iji't  il  i'roui  Ricliard  U.  Phillipson.  With  respect 
to  tile  Northampton  mortgage,  Klizii  P.  H.  Phillipfon 
must  receive  the  iuciune  from  that,  and  she  must  settle 
the  oaae  with  the  sou  aa  she  may  please.  I  mean,  I  can- 
not, io  the  decree,  notice  the  arrangement  come  to  be- 
tween her  and  her  son,  entitling  him,  by  way  of  allow- 
tam,  to-ree^re  the  income  fiom  the  mortgage.  The 
tiiml  point  to  be  considered  is,  how  the  case  stands  be- 
tween the  trustees  and  Richard  B.  Phillipson.  He,  of 
course,  is  liable  for  the  income  of  the  2000/.,  and  can- 
not, in  my  opinion,  com(»iain  of  the  Northampton  mort- 
gage. But  is  Ricliard  B.  Phillipson  to  pay  up  the 
2000/,  at  once,  tl•eatin^^  the  loan  as  a  hreiieh  of  trust, 
to  which  he  was  a  jiurty  ;  or  is  the  contract  of  the 
flth  Novemht'r,  KCl",  to  stand  good,  as  between  liim 
and  Eliza  P.  B.  Philiii.son  on  the  om;  side,  and  the 
trustees  on  the  .■t!u*r?  In  Pran^o  v,  /'raiirf),  (.t  Ves. 
76),  the  loan,  whicli  constituted  tiie  hreaeh  of  trust,  was 
for  a  temporary  purpose;  and  Ute  bill  did  not  infringe 
upon,  hot  waeeonMBteat  wtfa,HMi  vtmtmtA,  hiiiwiu  tne 
parties  to  the  Inwohef  traat.  IftM  ia^Mt^  caaa 
here.  The  case  ben  l»lbr  ■  Ian,  «{m  panOBal  seen- 
riiy.for  a  definite  perlody«riU^  six  aittatbs  after  the 
cUath  of  Eliza  P.  B.  Phillipson.  The  deorse,  there- 
fim,  which  I  must  make  is  this  ; — The  tnutees  must 
pay  into  court  2000/,  ;  the  Northampton  mortgage 
most  be  realised  hya  sale,  and  the  lu  oeci  iis  invested  in 
Consols,  and  tlie  trustees  must  he  declared  liable  to 
niiikc  up  in  stock  the  difference  between  the  value  of 
the  funds  .so  ]n  i"hued  ami  the  original  amount  of  the 
stock;  (lie  incniDe  ut  the  3000^.  must  he  paid  to  the 
trustees  duriu;,'  the  life  of  I'Jiza  P.  B.  Phillipson,  with 
liberty  to  ap]ily  at  her  death  ;  the  income  of  the  Con- 
sols to  he  purchased  to  he  ]iaid  to  Kliza  P.  li.  Phillipson 
daring  her  life,  with  liberty  to  apply  at  her  death. 
The  mily  remaining  question  is  as  to  the  oosts.  The 
tnsieeBmoat  pay  ■■■>■  if  th»  gMattPiwAe  first 
mit.  but  no  costtfto  Wt&ni  B.-nMlli|iii()D  crto  ESiza 
P.  B.  Phillipson  in  that  suit.  I  give  no  costs  to  him, 
because  he,  in  fact,  in  pursuit  of  his  own  interest,  has 
led  to  the  litigation  ;  and  though  Mary  Anu,  the  plain- 
tiffin  the  first  suit,  has  prayed  no  relief  against  him, 
she  might  have  ilone  so,  and  the  Court  certainly  would 
not  have  protected  him.  I  give  no  costs  of  the  first 
suit  to  Kliza  P.  B.  Phillipson,  hecause  she  sanctioned 
the  breach  of  trust  of  which  Mary  Ann  complains  in 
that  suit.  With  respect  to  the  second  suit,  that  must 
be  dismissed,  with  costs,  as  against  Mary  Ann,  and  no 
costagiven  to  the  others.  The  trustees  have  asked  more 
than  they  are  «ititled  to,  and  the  defiandants  have  re- 
aisted  in  that  suit  what  ^y  ought  to  have  done  at  fint. 
I  do  wt  give  the  ti— liw  hi'1fc»  moeai  aatt  tiw  eesta 
In  the  fifst  svtt,  Mai«M^NM3F#MaM<*«*w«^ 
«oato  liv  nakii^jn^-tbtfM^ 


GouBT  or  atncsirs  bbkgb^ 

SITTINGS  IN  BANC  JJTBA  BIUURY  TE&H. 

^BftQ.  V.  Thi:  Inhabitants  of  AiJ>BB0UOH.~Afi.  24. 
A2fQtie»  of  Appeal,  signed  by  Eight  Om  tm  a  4f  the 


to  be  tignedfy^a  Majori^. 

An  Indenture  of  Apprenticeship  pvrpertm 
"  with  the  Consent  and  AppyooatioH  (f  Ti 
the  iVeU  Riiiirif},  trhosc  Namee  are  i 
scribed;"  and  the  Alhioance  wa$,  "  We, 
in  and  for  the  finest  Ridinri,  in  ronfin 
Order,  under  our  Hands  ciri'l  .S'-nh,  t«in 
heremth,  do  herdiy  ass'snt  io  th-:  Bindings 
AUowtiiio'  hereof  lii-po'f  (In:  .•tainf  u  SIM 
the  other  Parties  hereto ^  Held, 

First,  that  it  appeared  that  the  Jvetitet  m 
lading  when  they  tianed. 

iSeetmd^,  Oo*  tlU'Ordtr  fm-Bmiimg  imi 
to  in  the  Indenture,  wMUs  Sect.  \  of  & 
cl.lO. 

On  appeal  at  the  Spring  Quarter  Sessio 
Pontefruct,  in  and  for  the  West  Riding  i 
of  York,  ill  1840,  against  an  order  of  two, 
said  riding,  for  the  removal  of  John  Ben 
his  wife,  and  Isabella  Berry  tlieii  child,  fi 
ship  of  Aldbnugh  to  the  township  of  I 
the  said  riding,  the  seadons  dischaigt 
snl^eot  to  the  opinion  of  this  Court  upon 
the  trial  of  die  appeal,  the  respoudeuts 
the  grounds  of  appeal  were  had  and  in^uf 
face  thereof,  inasmuch  as  they  did  not  | 
signed  by  the  whole  body  of  the  overseei 
township  of  Leeds,  or  by  a  majority  ot 
grounds  of  a;K»eaI,  so  fiu  as  tiie  same  ui 
thepeiattwanaaAdlona: — 

**  To  the  goTemors  of  the  poor  of 
Aldbrough,  m  the  West  Riding  of  the  Ml 
— Take  nonce,  that,  at  the  next  general  ijt 
of  Uie  peace  to  be  holden  in  ana  for  the 
of  the  county  of  York,  the  overseers  of  U 
township  of  Leeds,  in  the  said  West  Ridi 
of  the  iiHiabitRnts  of  the  said  township  i 
prosecute  and  try  their  appeal  entered  aj 
the  last  general  quarter  sessions  of  the  jie 
the  said  West  Riding,  against  an  order  lun 
day  of  November  last,  by  two  justices  of  tli 
for  the  said  West  Riding,  to  wit,  Ike;  f" 
of  John  BeiTy  and  Mary  Ann  his  wife,  ai 
Isabella  Berry,  as  chai^eahle  from  your  i 
of  Aldbrough  to  the  said  township  of  Im 
the  Rounds  af  the  said  appeal  are  &c. 
Dated  tl^  |9th  day  of  FebrasiT,  184 
(Sgoed)     **  Iiina  HiBaH, 
•C.J.Tti»AirT, 
"  John  Doikwoit, 
"  G.  K,  Hirst, 
"  W.  S.  Hansos, 
"  Jou.v  Ellerssam, 
"  Peter  Kettlewkll, 
"■  '^"-^        CT  Xhmias  Parstron, 
"  WnuAM  Bayskam,  , 

Under  a  lead  ««l  «f  ParUamnt.  ^iz 
e.  elT,  a.3M,  tha  jalttiw  of  the  peace  foi 
of  LeMB  aNenfomml  wppomt  one  c 
tional  oTsrseer  eii  wrewiMa  «  the  poor  in 
of  the  towaahlpairitMfi  the  said  borougl 
shall  appear  to  them  to  require  the  sat 
overseers  are  to  have  the  same  and  the  lil^ 
authorities  in  all  respects  as  other  overseer 
It  was  proved  by  the  appellants,  that,  n 
thority  of  this  act,  fifteen  overseers  of  t'' 
said  township  of  Leeds  had  been  appe'"* 
the  above  grounds  were,  in  fact,  signed  1 
part  of  such  overseers.  The  sessions  oyer 
jection,  subject  to  the  opinion  of  ''"^ 
respondents  relied  npen  a  ■•lU«Mant^*j 
pauper,  as  an  appvemfa  Jn'tba  '  ~^ 
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j^mii,  uder  %  biaAng  panah  oficera,  In  tlu  yeu 
Tb*  ocdtr  of  justices  fiv  the  bukding  of  the 
pfUt  the  inintan  of  apprenticeihip,  ud  tM  allow- 
gfi^aaA  indcBtuc^  were  Mt  oat  in  theemninationi 
tiaiMtlitHid«dero(i<aiionl  vasmade.  Tbeoider 

■VatRUutKofUMGonnty  \  Whereas  Geoise  Atha 
«f  ^onc,  to  vit.       J     and  Richard  Brown, 
HBm  of  the  poor  of  the  township  of  Aldbrongh,  in 
■I  Vart  KliD|  of  the  coanty  of  York,  hare,  on  this 
Bft  daj  aS  Inly,  in  the  second  year  of  our  sovereign 
Brf  Winiaa  QwFovrtb,  at  the  township  of  Knarea- 
llBBi^  in  ^  Md  riding,  brought  befina  na,  two  of 
■Mlieea  talpud  to      the  peaca  in  sad  for  the 
tfniifog,  ui  iliD  to  hear  and  determine  diTera  felo- 
nsfrnma,  ud  odwr  misdenteanoara  in  the  said 
•oaawBidtJ^Beny,  apoorniBle  child,  of  the 
~  fiMztea  jtMiand  upwards,  belonging  to  and 
AaetllnMitinUMaaid  township  of  Aldbrongh, 
a  ri£D&  ud  vbose  parents  are  not  able  to 
.  so^  tl^ ;  and  the  said  oreneen  of  the  poor 
nl  tcwuhiii  of  Aldbrongh  aforesaid  have  pro- 
late as,  llmudjiuticcs,  to  bind  such  child  to  be 
ititttauie  Gtorge  Bowman,  of  the  township 
^Aiaid  riding,  tailor,  and  residing  within 
tiktj  miles  from  the  township  to  which 
L^Un^;  and,  as  an  apprentice,  with  him 
Ifa^BoeiDBn  to  dwell  ud  serre  untU  the 
ha  mj  dun  cone  to  the  a«  of  twenty-one 
^«Mn£«  to  tbe  statute  in  snui  ease  made  and 
Ml  [It  tin  Rclted  the  inquiries  made  by  them, 
iK(ofiKt.l  ofsUt.  £6  Geo.  3,  c.  139.1  Now 
I  *t,  Uk  Nid  jostiees,  do  declare  that  tne  sain 
iBsvmiBiiafit  person  to  whom  the  said  child 
1  pnferi/  botind  ss  apprentice  as  aforeaaid ;  and 
tbmibn,  hereby  order  and  direct,  that  tbe 
I  li  AiSbmA  aforesaid,  being  the  place  to 
ill  child  doth  belong,  shall  be  and  are  at  li- 
bd  nek  child  anprentlce  accordiuly. 
lender  oar  hanoa  and  seals,  this  Tlth  day  of 

**Jom  WiLOiJUcm,  (us.) 
"W.  F.  FBiinw,(L.8.)" 

'^ttniit  ms  a  «oi7  of  the  indntoTe  t— 

Bdotsrs,  made  the  11th  daT  of  July,  a.  d. 
Jtbn  Atkinaon,  George  Atha,  and  Richard 
^ '^pHttr  part  (rftM^rehwudaiN  and  over- 
P«  w/Nwof  the  township  of  AldbmagK  in  the 
MfidiBggf  tbt  eonnty  of  York,  on  the  on*  part. 
Bowman,  of  Leeds,  in  the  said  riding, 
B«  IW  otW  part,  Witnoaseth,  that  the  said 
VMiBdaaaad  oraseera  of  tbe  poor,  by  and  with 
P.*"*  "Bd  approbatiim  of  two  ef  hia  M^esty's 
mrf  tbe  psaee  of  the  said  Weat  Biding,  whose 
|S**haeaato  sabanibed,  and  one  of  them  being 
?*yMOt  have  pvt,  plaeed,  and  bonnd,  and  by 
de  pot,  pUee,  and  bind,  John  Berry, 
>  yms  and  sax  months^  a  poor  child  of  the 
,  (vbsse  parents  an  not  able  to  maintain 
iec  to  the  said  George  Bowman,  with  him 
1  >aaia,  and  serre  from  the  dnr  of  the  date 
■ni  lbs  laid  apprentiM  bImU  attnbi  his  foU  i«a 
"§wnai%  acaordior  to  the  statute  in  tut 
i*K  lad  provided.  [The  indsntnve  oooiained 
IM  cDToa^]  In  witness  whsiwid;  the  s^ 
ttkne  pnssnti  have  heieanto  set  thdr  hands 
^tU  day  and  /sar  first  above  written.  Sealed 
'Old  ia  the  preeenee  of  G.  Mountain.  John 
InMrsnanee  of  an  act  of  Parlianwat 
ic^foi  ia  the  fifty-sixth  ^ear  of  the  reign  of 
^'f  George  111,  intttnled,       we,  two 
J*f^f  t  jvaOem  of  tbt  peace  in  and  for  the 


cM^rmation  of  onr  order  or  warrant,  onder  our  hands 
and  aeals,  bearing  even  date  horewith,  to  the  overseen 
of  the  poor  of  the  said  town^p  of  Aldbrough,  do 
hereby  asssnt  to  the  binding  of  the  said  John  Berry 
apprenttoe  to  the  s^d  George.Bowman,  and  ugn  our 
aUowaaoe  hereof,  before  the  same  ia  executed  by  any 
of  the  other  parties  hereto. 

"  John  WitxuHSOir,  (l.  s.) 

"  W.  L.  Fkmioii  Soott,  (l.s.) 

Ghobob  Atha,  (L.8.} 
"  Richard  Brown,  (l.  s.^ 
**  Geobok  Bowman,  (l.8.) 

«  JoBrBeRBT,  (L.S.)'* 

The  appeltante  objected  to  tbe  examinations,  under 
grounds  of  appeal,  which  properlv  rused  the  objec- 
tion, that  the  allowance  of  the  Indenture,  as  set  forth 
in  the  said  examinations,  was  on  the  &ce  thereof  in- 
valid, inasmuch  as  it  did  not  appear  on  the  free  <^ 
such  allowance  that  such  allowance  was  made  at  a 
place  within  the  jurisdiction  of  tlie  justices  so  allow- 
ing; and  that  the  indenture,  as  set  forth  in  the  sidd 
examination^  was  also  invalid  on  tbe  face  thereof,  for 
not  referring  to  the  justices'  order  for  the  binaii^. 
The  sessions  held  the  exanunatioos  bad,  for  tbe  re^ 
sons  80  relied  on  by  the  appellants,  rabject  to  the 
opinion  of  this  Court.  In  order  to  prevent  the  appeal 
from  being  sent  down  to  be  re-heard,  if  their  judg- 
ment should  prove  incorrect,  the  sesrions  allowed  the 
respondoits  to  prove  the^  ease.  It  therenpon  appeared 
that  the  Justicw  order  for  the  binding,  and  the  in- 
denture, and  the  allowance  of  socb  indenture,  were  all 
written  upon  one  sheet  of  paper,  and  were  respect- 
irely  in  tne  same  words  and  fieures  as  were  in  the 
examinations  set  forth  in  that  beWf.  The  appellants 
thereupon  objected,  under  grounds  of  appeal,  which 
properly  raised  the  objection,  that  the  allowance  of  the 
mdeature  was,  on  the  face  thereof,  invalid,  inasmuch 
as  it  did  not  appear  on  the  face  of  such  allowance  that 
it  was  made  at  a  place  within  the  jurisdiction  of  the 
justices  so  allowing;  and  that  tbe  indenture  itaelf  was 
invalid,  on  the  face  thereof,  for  not  referring  to  the 
Insticea*  order  for  the  binding.  The  asasions  allowed 
Doth  the  la«t-mentioned  objections,  suUeet  to  the  opin> 
ion  of  this  Court.  The  sesrions  found  aa  a  Gut,  tha^ 
on  the  binding,  a  premium  of  61.  was  pud  by  the 
parish  officers  of  Aldbrongh  to  the  master  out  of  the 
poor-rate  of  the  township  of  Aldbrongh ;  and  that  the 
indenture  was  approved  of  by  two  justices,  under  their 
huids,  but  not  under  their  hands  and  seals.  The  appel- 
lants, under  a  ground  of  appeal  properly  ruung  this 
objection,  contended,  that,  on  this  ground  also,  the 
indenture  was  invalid;  and  the  sesdons  overruled  the 
objection,  subject  to  the  opinion  of  this  Court.  Finft 
if  this  Court  sb^l  be  of  opinion  that  the  statement  of 
grounds  of  appeal  is  insufficient  for  the  reason  abora 
mentioned,  or  that  the  examinations  are  suflident,  and 
the  binding  valid,  notwitiistandiiig  theobiections  thereto 
above  r^^  on  by  the  u^ellanta,  then  we  order  of  the 
sessions  is  to  be  qnashed,  and  ttw  order  of  remoral  to 
be  confirmed.  Secondly,  if  the  Courtshall  be  of  opinion 
that  the  statement  of  grounds  of  ^peal  is  sumcieuL 
notwithstanding  the  abore^menttoned  objection,  but 
that  the  examinations  are  insufficient,  or  that  the  bind- 
ing was  invalid  for  any  of  the  reasons  above  relied 
on  by  the  appellants,  thw  the  order  of  sessions  ia 
to  be  confirmed.  The  case  was  aigued  in  Trinity 
Term*  1848,  by 

R.  Hall  and  Patki^,  for  the  appellants.— The  objeo 
tion  to  the  notioe  of  appeal  cannot  be  insisted  upon  since 
S^.  V.  Cb&me,  (12  Jur.  599);  nor  the  first  objection  to 


*  Jaae  10,  bsfcee  Losd 
ri^MdBds,JJ. 


DeasMa,  C  J.,  FaMesao^  Cola* 
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the  examinations,  mnee  Rea.Y,  Slainforth,  (12  Jur.  Qo). 
The  second  objection  to  the  examinations  is,  that  the 
justices  had  no  jnrisdietion,  under  spct.  1  of  stat.  56 
Geo.  3,  c.  139,  to  assent  to  an  Indentun  wlileh  does  not 
refer  to  the  order  for  blading  by  the  date  thereof,  and 
the  names  of  the  aud  justices.  {Rex  r.  Bawbers^f  2  B. 
&  C.  222  ).  "  It  is  a  general  principle  of  law,  wherever 
a  power  is  given  to  any  particular  persons  to  do  any 
written  act  in  any  particular  manner  or  under  certain 
particular  circumstances,  whether  it  be  to  parish  officers 
or  magistrates  to  grant  certificates,  under  which,  if 
duly  executed,  other  ihtsoii;^,  especially  puliHc  officers, 
are  bound  to  act,  or  to  givint  warrants,  or  make  orders, 
that  tlieir  authority  must  appear  upon  the  instrument 
itself.  It  must  thereby  appear,  that  they  are  the  per- 
sons authorised,  and  that  the  certificate,  warrant,  ot 
order  was  made  in  the  manner  and  under  the  ctrcum- 
stanees  required ;  otherwise  the  certificate,  warrant,  or 
order  la  not  obligatory,  but  void."  (Rex  v.  Atutr^t 
6  M.  &  S.  319,  325).  The  allowance  is  no  port  of  the 
indenture ;  and  it  only  appeared  on  the  heaiW  of  the 
appeal,  that  the  order  for  binding,  and  the  indenture, 
and  the  allowance  thereof,  were  written  upon  the  same 
sheet  of  paper.  The  attestation  is  no  part  of  the  deed. 
(Lord  Denman,  C.  J.,  in  Cooeh  v.  Goo^an,  2  Q.  B. 
Rep.  5flO,  500;  6  Jur.  779).  A  person  who  executes 
a  deed  in  which  he  is  not  named  as  a  party  is  not  bound 
by  it.  {ScuJavi'irc  v.  Vandenstene^  2  Inst.  fi73  ;  S.  C, 
nom.  East  Skii.Imorc  v.  fdudstcraji,  Cro.  Eliz.  ">(>,  57). 
In  .flcff.  V.  A'c/^/(/'y,  (10  Jiir.  492),  the  principle  that 
the  fullest  particulars  of  what  appeared  on  the  exami- 
nations shall  be  furnished  by  the  respondent  parish  was 
^>held,  tlMwA  it  WM  daeided,  that  a  statement  in  an 
•umiuUim  xlut  ui  tedentun  of  apprenticeship  was 
**  duly  stamped  "  ma  safKdent,  bemwi  the  stamp  is 
no  put  of  the  indenture. 

J.  T.  Tngham  and  Pickering,  contra, — First,  if  sect.  1 
of  stat.  50  Geo.  3,  c.  139,  is  imperative,  the  fact  found 
by  the  sessions  shews  that  it  has  been  complied  with. 
That  fact  would  not  appear  upon  the  examinations, 
because  the  respondents  are  not  required  to  send  an 
exemplificattuti  nf  the  documents,  but  it  must  have 
appeared  to  the  justices.  In  Ifep.  v.  Keighla/y  (10  Jur. 
^2),  only  the  necessary  evidence  was  given  before  the 
justices.  Rex  v.  Baicbcrgh  (2  B.  &  C.  222)  is  distin- 
guishable: in  that  case,  neither  in  the  body  of  the  in- 
denture nor  in  the  allowance  was  there  any  reference 
to  the  order  for  binding,  and  it  did  not  appeur  whether 
the  justices  had  rigned  nefore  or  after  the  other  parties ; 
the  allowance  by  the  justices  was  not  set  ont  If 
the  object  of  the  statute,  in  requiring  that  the  order 
should  be  referred  to  in  the  indenture  by  the  date,  be 
for  the  purpose  of  more  easily  finding  the  order  at  any 
future  period,  as  was  said  by  Bayley,  J.,  (p.  22fi),  that 
occurs  in  this  case.  The  indenture  is  not  complet^ 
either  in  form  or  in  substance,  until  it  is  executed,  and 
the  justices  are  parties  to  it.  [fattes-m,  J. — Your 
argument  must  go  the  length  of  saving,  that,  if  the 
allowance  was  in  the  margin,  it  would  be  gtmd.  You 
seem  to  assume  that  the  allowance  nuist  hti  on  t\n-  fiice 
of  the  instrument ;  but  sect.  1  of  stat.  60  Gio.  3,  c.  130, 
does  not  require  it.]  The  allowing  justices  are  parties 
to  the  indenture  in  the  pt^iUar  mpm  of  the  word ; 
and  the  statute  treats  di«m  m  Mtcil  hi  pxorUling  that 
they  shall  ngn  their  allovanee  of  the  indenture  **  oafore 
the  same  shall  be  executed  hy  any  of  the  other  parties 
thereto;"  and,  in  legal  effect,  the  allowance  is  part  of  the 
mdentnre:  it  is,  therefore,  sufficient  if  the  names  of  the 
justices  appear  in  it.  [Tliey  cited  Taylor  v.  Cictnson, 
in  error,  ^2  (^B.Rep.  978,  1082).]  \_Wightmav,  J.— 
Is  the  indenture  complete  before  the  allow.i'^i i'lr 
as  the  form  of  the  instrument  isconccrned  'f  :  ils 

of  sect.  1  of  stat.  .'ifj  Gfo.  3,  c.  131I,  are,  "siirii  ju.-iiccs 
shall  sig[i  their  alluwance  of  such  indenture,"  tlutt  is, 
the  indenture  containing  the  names  of  the  justices.] 


Suppose  an  indorsement  on  the  indentat 
of  tne  allowance,  it  would  be  part  of  1 
for  there  wonld  be  BoeompUte  oyer  of  th 
setting  out  th«  allowanee.  (Note  (2) 
ffmdg*,  1  Wma.  Sannd.  1, 9  d,  6th  ed 
Man,  J. — The  eflbct  of  yonr  aigament 
the  justices  allow  such  indenture  th«y  i 
themselves  :  when  does  that  uart  beeraa 
into  it  1]  When  it  is  signed  by  them, 
must  by  the  statute  be  attached  before 
of  the  deed,  and  would  be  part  of  it, 
randum  indorsed  upon  the  bond  was  h 
of  the  condition  in  Burgh  v.  Prerfoii,  ( 
[They  also  cited  Anon.,  (Moo.  3);  -Braii 
(i79);  contra,  2  Roll.  Abr.  "  Faits,"  (( 
"  such^ustices"  means"  the  same  iusticei 
the  opinion  of  Fatteson,  J.,  in  Beg.  v. 
Jur.  474, 47S)i  the  indenture  is  good.  T 
allowance  Is  to  be  a  Tonoher  that  the  h 
the  justices  were  allowing  was  the  sann 
they  had  ordered,  (Rtg.  v.  J^ainfartA,  1 
and  that  exists  in  the  present  case.  Sec 
ofRex  y.Bawbergh  (2  B.  &  C.  222)  de 
deration.  The  words  of  sect.  1  of  stat.  5( 
cannot  receive  the  strict  construction  gi 
that  case.  The  5th  section,  by  wlitrli 
that  no  settlement  shall  be  gained  ini 
shall  be  made  and  auch  allowance-s  of 
shall  be  signed  as  thereinbefore  dintivi! 
to  the  directory  part  of  the  statute  ;  am 
indenture  is  voiaable  only.  (Rex  v.  St 
S.  C.  248;  Lord  Hardwicke,  in  Rex  r 
Iptwieh,  Id.  91, 92). 

C 

Lord  DxmiAir,  C.  J.,  now  delimed  tl 
the  Court— The  first  point  reserved  i 
notice  of  appeal,  signed  h^  eight  oversa 
should  be  intended  to  be  sij^ed  by  a  iiu| 
not  denied,  on  the  aigaimeitU  wat  flf 
should  be  made;  and  m  tfH  of  ^hiifli 
was  valid. 

The  otiier  ohjectinu  to  &e  examiiiaii 
fitrunients  of  binding  resolve  themselves 
wlR'tliei'  the  ;illiiw:ince  of  the  indenture 
ship  is  duly  signed  ;  and,  secondly,  wlie 
for  binding  is  duly  referred  to  in  the  B8i< 

The  form  of  the  allowance,  as  n^a' 
theosjlNa,  is :  — "  We,  j  ustices  of  tlie  p 
tMt  Vreti  Biding  &jc.,  do  hereby  assent  t 
and  sign  an  allowuioe  tbereaf/*  And  tl 
that  it  does  not  appear  that  tbey  were 
when  they  signed.  The  answer  is,  < 
meaning  of  tliese  words  is,  that  they, 
and  being  i»  the  county,  and  acting  for 
this  answer  is,  in  our  judgment,  sutliciei 

The  last  objection  is,  tlmt  tlie  order  is 
l)y  its  date  in  the  indenture;  tin'  all' 
contains  what  is  required,  being  said  ti 
indenture,  and  a  reference  in  the  inden 
lowance  not  making  it  a  part  tiicreol 
Jiaiobcrgh  (2  B,  &  C.  222)  was  relied  on: 
to  us  tKat  ttiat  case  is  inapplicable;  for 
of  the  order  was  not  referred  to  upon  tbi 
all— here  it  is.  The  essential  foct,  the 
ease  is  abMat  from  this.  Upon  prinfj; 
pears  to  ns  that  the  objection  fiuls.  I' 
IS  in  the  indenture,  the  reference  to  thi 
in  the  allowance  is  also  in  the  indenture 
ence  to  the  date  of  an  order  being  e<i>">l 
whatever  part  it  m*y  bo  written,  and 
of  any  one  in  particular,  the  place  «' 
found  within  the  four  corners  of  the  ins 
not  to  aHi'ct  its  validity.  If  the  parties 
be  written  before  they  executed  tne  ^-^^ 
writing  was  above  or  below  the  seal*  ^ 
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r«ii(Wk,Mid  whether  the  language  of  the  re- 
w  pnrportwi  to  "bt  that  of  all  who  seal,  or  of  one 
,crof  inothet  person,  and  to  be  adopted  by  tliem, 
StaluteiTduld  be  complied  with.    It  is  almost  8ii- 
•-wtj  [0  cite  anthorities  to  shew  that  all  tliat  is 
isnthe  instrument,  according  to  the  intention 
jinii-  litioi¥  t'xecution,  constitutes  the  deed, 
^tt  Bitters  subscribeJ  or  indoi-tii  may  be  incor- 
r.Smith  (Moo.GT:*;      in  i">int,  and 
been  uniformly  auted  uii  ^ince.  The 
t  na  intended  to  be  and  was  written  on  the 
tia^nunt,  and  signed  by  the  justices  before 
'  Ok  othet  parties.   It  was,  Hunhn,  in 
tt  Qke  tiiDc  of  execution,  and  H  con- 
Infeieiiee.   This  alone  would  suffice. 
;thii  to  leave  the  matter  at  all  doubtful, 
Molbe  allowance  in,  and  the  adoption  of 
:  '  tlie  operative  part  of  the  deed  would 
fiacliiioobt.  And,further,  the  lanenage  of  tlie 
I  confinni  this  view ;  for,  after  making  certain 
ir  ropert  of  the  indenture,  it  gues  on  to 
tbe  justices  shall  sign  their  allowiince  of 
tnt  before  the  same  shall  be  executed  by 
idirparti^  thereto.    The  justices  are  thus 
' fti lUtote,  parties  to  the  indenture;  and 
BiktjngD  is  a  part  of  the  indenture,  seeing 
raadi^osable  part,  and  must  precede  in 
III? ribs  parts.  Laitl^,  the  grounds  of  this 
!  ift  caaSmtdf  because,  instead  of  defuttinK,  it 
nfiMan  in^naenL  Um  worda  of  whidi  ahaw  that 
*/H&i  inteaM  to  do  aU  that  ia  laqiM  W  law  to 
■ilf  !'£  nlil 

Tittuhrt,  the  order  of  sessions  must  be  quashed, 
■atttf  onier  of  removal  confirmed. — OrtUr  of  acsiwn* 


&UL  COUBTw-HioHASuuiTKBH. 

Af?  Feiron  f.  Norvall.— ^or.  IC  amf  18. 


LanMord  and  Taiant — County  Court  Act, 
'W-e.ft5,x.  122 — Prior  Judgment  recovered. 

rt*  County  Courts  havf  Jurisdiction  in  all 
'  'W.  122  of  the  ft  A  1  •  I  Vict.  c.  O.'*,  ichat- 
Volue  of  the  Premises,  if  the  Rent  does 
"HWHtper  Annum,  and  there  is  no  Fine. 
»ni«iHf  levied  under  Sect.  122,  and  Judg- 
^>  ^  Phimtift  bat  Pouemom  kku  not 
•J5"(i«*r  i?«i<*#  after  <A«  Ordtr 
f'Jfn^trd  treated  at  a  NfUU^^  and 
''Jw'  0  eeeond  Order,  when  Pottemon 


''^°'9im  within  the  Time  specified  in  that 

■n'B'.ii-n-:  ..  ^  n.., i.-'i-i.- „  .  .  .1.- 


P^''a}^f'^-!'^°'^-m  ft/r  a  Prohibition  to  restrain  the 
'f^rj'^Z'^^^"'l^^T  Proceediags,  on  the  Ground  that 
^^'"'■'iai  ^th  recovered  and  teas  unreversed 

^^>^f  tJ,^^^  Jtidffment  was  a  NuHi^,  which 
'^Plaint .  *^^iil*^d  to  treat  at  mmL  tmd  that  the 
n,;..    ^"^'Properltf  levied. 

tiff.  „,.;■■' 

'■ill 


^^lline  ou  the  Judge  of  the  Lambeth 

ourt  of  Surrey,  and  the  plain- 


causc     V  v.ourt  oi  ,3urrey,  ana  iiie  piain- 
^^wVvVii  ti^^y  *  pi-oliiliition  should  not 

"Bt  Court  from  carrying  into  execu- 
1^*WBva\h     *^<;oTered  in  the  action  tliere  pending, 
aftl  Wllm\^^>^ired  to  be  the  facts :— The  defendant 
Vil         ^''^  plaintiff,  as  tenant  from  year 
fiir^  ^  agreement,  at  a  rent  of  40/.  per 
"InpioTiao^  that,  on  receiving  a  notice  to 
tieJefeiidaiit  shoald  delirer  up  all  or  any 
fnif  lit  premises  as  required,  with  a  proportion- 
ilMo^  cf  »nt.   A  portitA  of  the  land  bad  al- 
ilaintifF  under  a  notice, 
eliver  up  the  residue. 
Via  laried  in  Uu 


county  court,  und#  net.  lt>  of  0  &  10  Vict.  c.  05.  On 
the  2lBt  July  the  canae  came  on  for  hearing,  when,  after 
someobjections  being  taken  to  the  jurisdiction,  the  judge, 
'  upon  its  being  represented  tliiit  there  were  certain  plants, 
in  tlie  way  of  dcffndant's  business  of  a  market  gar- 
dener, wliich  it  wuuld  be  injurious  to  remove  at  that 
season,  instead  of  ordering  possession  to  he  deliver- 
ed up  forthwith,  made  nn  order  for  delivery  of  jios- 
session  on  the  24th  December.  The  plaintiff  being  ad- 
vised that  the  order  made  by  the  judge  for  the  delivery 
of  possession  M  low  aftor  ua  htariiig  waa  bnalid,  no 
proceeding  wms  Mmi  BHdar  It.  On  Oa  19th  May, 
1648,  the  pbUaUff  leviad  another  plaint,  which,  on  tha 
Slot  May,  came  on  for  hearing.  The  defendant  at- 
tended, and  objected  to  the  jurisdiction  of  the  judge  to 
entertain  the  matter,  as  it  had  already  been  adjudicated 
upon;  and  contended,  that,  as  the  prior  judgment  was 
unreversed  and  then  in  force,  it  operated  as  a  oar  to  any 
other  proceeding  for  the  same  cause  of  action.  It  waa 
also  objected  that  the  jurisdiction  of  the  county  court 
was  ousted,  on  the  ground  that  the  value  of  the  pre- 
mises exceeded  per  annum,  altlmugli  the  present 
rental  was  below  tliat  sum.  The  judge  ovevniled  the 
objections,  and  gave  judgment  for  the  plaintilT;  where- 
upon the  present  rule  nisi  was  obtained  for  a  proliibi- 
tion  on  both  these  objections,  in  Trinity  Term  last. 

Boeill  now  shewed  cause. — There  is  no  ground  what- 
ever for  the  presi'nt  application.  The  pnor  judgment 
was  a  nullity.  The  122nd  section  says,  that  it  shall  be 
lawful  for  the  judge  to  is-sne  a  warrant,  under  the  seal 
of  the  Court,  to  any  bailiff  of  the  court,  rcijuiring  and 
aathoriaing  him,  within  a  period  therein  named,  not 
leas  than  seven  or  more  Uian  ten  clear  days  from  the 
data  of  meh  warrant,  to  give  possession  of  the  premiaas 
to  soeh  landlord  or  agent,  «c.  This  judgment  was 
never  acted  upon,  and,  had  it  been  at  the  period  at  which 
possession  was  authorised  to  be  given  under  it,  the  par- 
ties would  very  probably  have  been  liable  to  an  action, 
with  which  they  were  tbrei^aKd.  The  rules  of  court 
made  by  the  judges,  in  pursuance  of  the  County  Courts 
Act,  direct  the  liefendant  forthwith  to  quit  and  deliver 
up  possession.  The  ordering  the  delivery  of  possession 
to  be  jiostponed  till  the  24tli  December  was  clearly 
irregular,  tlu'  judge  liaving  no  iiutliorily  so  tn  do;  and 
great  difliculty  mifjlit  have  arisen  in  carrying,'  out  the 
judgment:  in  fact,  the  parties  were  threatened  with  an 
action  if  the  order  was  enforced ;  besides  which,  the 
defendant  appeared  on  the  hearing  of  the  second  plaint, 
and  took  his  chance  of  succeeding  on  the  seconci  trials 
instead  of  at  once  applying  for  a  writ  of  prohibiUon. 
The  authorities  are  clear  on  this  point,  that  a  party 
cannot  lie  by,  and  then,  after  judgment,  apply  for  a 
prohibition.  {Full  v.  Hutchins,  2  Cowp.  422;  Biggin 
V.  Bainctt,  4  Burr.  20.36  ;  Ricketts  v.  Bodenham,  4  Adol, 
&  Ell.  43-3).  [Pattcson,  J.— He  states  in  his  affidavit 
he  only  attended  for  the  purpose  of  objecting.]  By 
sect.  12G,  the  suing  out  the  warrant  is  a  trespass,  if  the 
person  aj>|>lving  had  n«  right  at  the  time.  Sect.  127 
provides  wfiat  course  a  parly  shall  adopt  when  he 
wishes  to  contest  the  validity,  instead  of  following  which 
he  comes  vexatiously  before  the  Court.  Secondly,  with 
regard  to  the  point  wliethar  ihe  value  or  annual  rent 
eueeds  AO/.,  the  affidavits  an  insufficient,  for  it  ia 
nowhere  stated  that  the  yeaidiy  rent  axDeeau  601. ;  bat 
the  affidavits  in  reply  diew  clearly  that  the  vslne  doea 
not  exceed  that  sum.  The  judge  of  the  county  court 
is  the  party  to  decide  that  wnich  he  has  already  dons; 
the  matter,  therefore,  cannot  now  be  questioned. 

J.  B,  JOmme,  in  support  of  the  mle. — It  will  be  un- 
neesssaiyto  teouble  the  Court  on  the  point  as  to  tho 
value.   There  is,  no  doubt,  jurisdiction  where  the  Talua 

does  not  exceed  60^,and  ttiat  appears  to  he  satisfactorily 
answered  by  the  affidavits.  But,  as  to  the  other  point, 
H  is  submitted  the  rule  must  be  made  absolute.  The 
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first  was  a  valid  and  Bubsistioz  judgmont  MwMn  the 

parties;  the  judge,  therefore,  had  no  power  to  hear  it 
a  second  time.  There  haa  been  nothing  urged  against 
the  validity  of  the  judg-ment  obtained].  The  78tli  sec- 
tion, which  empowers  (lie  jmif^i-s  to  tViuiu-  rulff*,  enacts, 
that,  in  any  case  not  expressly  [iroviik-ii  for,  the  general 

Srinciple  of  practice  in  the  superior  courts  of  tomiuon 
iw  may  be  adopted.  The  judge  of  the  county  court, 
thwefore,  diuly  had  power  to  postp  oiie  tht  execution 
to  a  Alton  dftf .  The  mod  section  do«i  not  specify 
when  the  warrant  shall  issue,  but  leaves  it  diswetionary . 
In  the  Boperior  courts,  if  a  j  udgment  is  recorered,  the 
plaintiff  has  no  power  to  bring  a  second  action  for  tlie 
same  cause.    Sect.  89  enacts,  that  evary  order  and 

Patfbsoit,  J.-— As  to  the  quesUonof  value,  than  is 

no  pretence  for  saying  the  section  do«s  iwt  amlr.w^t- 
ever  the  value  may  be,  if  the  rent  itmUm  SOi.  Ab  to 
the  other  point,  I  v^l  take  time  to  oonsider. 

Oir.  ath.  viat. 
On  a  anl^t^qteni  day  (Not,  18>  jndgmen  t^was  given. 
FAmso^J^— The  fiiatf.olyeotion  I  disposed  of  on 
the  ngnnunt   It  is  gnita  oliMz:  teat,  wherw  the  rent 
does  noli^ceed  60i.,  th?  value  of  the  premises  is  uuiie 
immaterial.    With  respect  to  the  other  objection,  that 
'    '  ■  i  thereby  the 

inly  felt  some 

 my  mind,  whether,  upon 

the  true  construction  of  the  122nd  section,  it  woulil 
apply  iit  all  where  the  tenant  appeared.    I  have,  how- 
ever, looked  carefully  into  the  rules  and  forms  framed 
In  pursuance  of  the  act,  from  which  it  would  appear 
the  judges  seem  to  have  considered  it  did  apply.  In 
TOnformity  with  tliis  view,  my  IJrother  Erie  decided 
Hie  case,  /»  re  Fearm  v.  Norvall,  (i;  Law  Journ., 
N.  S.,  Q.  B.,  161).    I  must,  therefore,  at>ide  l>v  the 
ruling  there  laid  down  viz.  that  the  defendaiit's  ap- 
pearance  does  not  oust  ^«  jurisdiction  of  tlie  Court  as 
to  the  effect  of  the  foim^  judgment.    It  appears  to 
have  been  the  intent^irLfcif  the  act  that  there  should 
be  an  adjudication  of  t^ie,  ilght,  and  an  flrfer  for  the 
defemhiiit  to  deliver  up  poswpdon  farthirMvor  in  de- 
fault a  warrant  may  i|B^e,.in  order  tvohMn  possession 
within  not  less  than  seven  nor  more  than  ten  clear 
dajs.     Here  the  order  was  for  delivering  possession 
on  the  24(11  DecemKei',  which  order  was  beyond  the 
jurisdiction  of  the  juilge.    The  huidl-ird,  perceiving  thia 
difficulty,  levied  another  plaint,  when  an  ohjection  is 
taken  in  the  nature  of  a  plea  of  judgment  recovered, 
which,  no  doubt,  generally  speaking,  would  he  a  valid 
answer.   If  jLjadgment  ia  given  in  one  of  the  superior 
eonrts,  it  matters  not  in  such  cases  whether  it  is  good 
or  bad,  as  itcanbe  reviewed  by  a  writ  of  error;  but  in 
a  case  like  the  present  there  Is  no  possible  way  of  re- 
versing the  former  judgment.    I  think,  ti>eTefore,  the 
landlord  was  at  liberty  to  treat  it  as  a  nullity.  It  would 
be  very  strange  if  tliere  should  1m  li  j^ment  upon 
which  the  landlord  was  unable  to        ud  which  at 
the  same  time  prevented  him  from  recovering  posses- 
eioii  Ml  hi-  property.    The  judgment  being  a  nullity, 
tlie  I  iiidloni  w;Ls  justified  in  so  treating  it,  and  pro- 
ceed! g      he  did.    The  rule,  therefore,  must  be  dis- 
charged, with  costs.— iSti^  dUehcurged  according^. 


BAUDAintti.  Bbauclerk,— ^;?rtf  17. 
Prattie^,  iSft^al  Jury— Trial. 


imh0rtA$2>^fmdmU  nor  OgJwnrt , 
the  Cause  too* MUaim,  itmttritdai 
Cause  by  a  «MMMW  Jby;- Mj,  Oa 
irrtgular. 

The  defiBadant  obtained  a  nle  for  > 
which  was  stmek  and  rednoed,  aooordiD 
Geo.  4,  c.  80,  but  the  jnron  were  not  bo 

cause  having  been  entered  in  the  p^era 
cause,  was  called  on  in  its  order  on  thehu 
tings;  when  neither  the  defendant  nor  th 
appearing,  it  was  taken  by  a  common  ji 
fended  cause,  and  a  verdict  returned  f. 
A  rule  having  Ijeen  obtained  to  set  :i<\ 
irregular,  cause  was  shewn  on  the  la 
term,  by 

Martin  and  E,  Jameiy  who  relied  on , 
ford,  C 1  Car.  &  P.  64),  where  the  deftn 
rule  fur  a  special  juij\  and  the  jnron 
struct;  or  summoned  Lord  Twitwdea  t< 

mon  jury  cause. 

T.  Jones,  in  support  of  the  rule,  re! 
Meddoweroft  (4  M.  &  S.  467)  and  Hagtu 
&  L.  83).  The  first  was  under  the  old 
Geo.  2,  c.25),  in  whicha  rule  foraspeci 
taiueii  btf  the  plaintiff,  but  a  common  jar 
turned  with  the  special  jury  pane!, 
none  of  the  special  jury  attendin-,  tlie  c 
by  a  common  jury  at  the  sn^estion  of  tl 
a^inst  the  protest  of  the  Ifefendant; 
Court  set  aside  the  verdiot.  Bamu  v.  / 
the  present  statute.  Them  Ai 
lor  a  special  jurr,  bvt  iMgleMed  to  sumi 
the  marslial  on  the  day  fbririiiab^  not 
given  put  the  cause  in  the  liat  of  eommo 
and  it  navinx  been  taken  as  undefended, 
aside  the  Terotet. 

0 

The  jdtljfnnnt  of  the  Cooti  wm  now  d 

Poi.u)CK,  C.  B.— We  have  made  Inp 
direction  as  to  the  practice  of  the  offioea 
and  find  it  in  favour  of  tha  de^dant  f 
over  an  express  deoiwon  In  one  oan  to  th 
and  the  Lord  Chief  Jtistice  of  theCommoi 
professional  experience  has  been  very  n 
munioated  to  us  that  he  has  acted  on  ttui 
than  one  instance;  and  although  I  was 
with  the  decision  before  Lord  Tenterden 
ways  considered  that  the  rule  w.ieollirn 
have  stated,  I  do  not  think  that  view  crtti 
either  as  in  accordance  with  the  aiitlioritie 
or  the  exnresH  provisions  of  the  stiifcute. 
not  struck  and  reduced,  as  in  the  instane 
Tenterden,  the  case  does  not  come  withl: 
which  exprnMhramth^thejuTfaDStoM 
jury  for  the  trial  w  the  eanae.  We  are  b< 
and  in  decidins'thBtthionilooiq^to  be  i 
are  reallj^  walking  in  the  path  «f  author 
plying  mth  the  literal  words  of  tin  aet.  J 
otHMWMMl  l>  some  respect  with  r^ret,  bi 
cision  will  undoubtedly  supply  a  mean  n 
fendant,  hy  moving  for  a  special  ju^  and  i 
the  trouble  of  getting  it  struck  and  reduce 
thing  undone  hut  summoning  the  jurors, 
on  his  adversary  the  expense  of  sumiiioni 
possibly  of  paying  them;  and  the  defimlt 
fended  causes  will  thus  Iwve,  through  liii 
costs,  the  strongest  weapon  that  they  have 
of  making  terms  which  are  contrary  to  jU 
not  eontntry  to  law. '  fr'e  cannot  howefer : 
thoritieo  and  die  direot  meaohig  of  the  itiA 
rule  mwt  Iharefaie  ho  made  abMlato^-^ 
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COURT  OF  CHANCEBT. 
■^nsmu  t.  Thi  Lokdok  ahd  Nobth-wmttoj*  Raxl- 

WH  CoxPAiTT^lW.  17, 21,  and  24. 
irinyOwMi  Omuotidalim  Ae$—PUm»  and  Seetimt 

—Eagumrii^  fToria. 
ft  Hm  mi  fiKCioM  «f  a  pnpcKd  BaUw^,  dq>o- 
M  utt     CUrk  </      Pau«  m  «oiV>Ww  m^A 
^teiiy  Oniuv  of  Oe  ffotaa  of  Pariiamma,  do 
■l^nagr  Port  o/*  &l«  Ae^  of  Parliament^  esMtp<  m 
Jbmiqmaji,  ijf SMu'wiemt^  be  ineorporatei  into 
Sjd;  wr  can  iiiy  otkermiat  he  rtferrid  to  for  the 
§mm{m  «f  ih  Act.  And  tkie  w  «^  i^etker  there 
malkmlkufrm  the  Lime  ^BaUw^j  or  not. 
MAPkmaiSiakM  aro  omfy  r^rrtd  tofytheAet 
^BvBmtH, «  OewiMf  the  Datum  Line  erndLeeel 
if  lb  ^iOmi^mi  A»  Imde  wkkk  m^he  reqtdred; 
%Ml«AMii9  the  eur/aee  Lead  or  Appeartmee  of 
4p«^MiH  W;  mdeta  the  Act  of  Parliament  in- 
•Miite  On  wJ9  if /or  lAoM  Purpotet. 
flb  Ymrn  "  ctier  aginetrii^  Works  deecribed  in  the 
'mMFlmtrSiaim,"  oeatrring  in  the  \4th  Seetim  of 
lb  Idfa^  Oaeta  ContoUdalion  Act,  1845,  meane 
mmmfmi^  Worit  relating  to  the  Forwtation  of 
Im    RoHwe^f  and  not  to  a  eoUateral 
JlM^  via  WfitV  Bnd^  over  the  Sailwe^,  and 
iiiffnaeka  thereto;  and  there  ie  no  Qm- 
mii  m  and  IQth  Sections  of  that  Act. 
1 1  BoUon,  on  the  part  of  the  London 
otera  Railwaj  Company,  to  dinolTe  an 
fUdi  had  been  gnntad  by  the  Vice-Chan- 
Atlad,  ratnininfc  the  Cwnpany  from  p ro- 
le ilttr  the  lerd  of  Hill-itnet  or  of  Naviga- 
t,ii  ffiraiog^iam,  btherwisa  than  was  shewn 
pins  and  secttons  depOMtod  with  the  clerk 
noftbe  cooatvof  Warwick,  for  the  pnr- 
.tbeBuninigham,  WolreriiaiDpion,  and  Stonr 
BiOm  Act,  1840,  BirmiDKham,  Wolverbarap* 
I  Mef  linH,  Btc.    The  biU  was  filed  by 
latdaer,  s  shoeing  and  jobbing  smith,  who 
'Una.  premises  aitn^ed  partly  in  Ullt- 
Fvtljr  in  NaT^tation-street.   The  case  made 
U  WH,  thit  the  CompaDV,  luving  made  their 
tarns  Hill-street  and  I^vigation-street  in  a 
Mi  hinn;  erected  bridges  orer  the  railway 
Hiwof  CMtUnoiDg  those  streets,  thev  were 
^tf  aAtDg  embankmonts  or  appnMUies  for 
"bIW  bridge,  and  that  such  emoankments, 
iflkiiKrcased  hdght  of  the  bridge,  ex- 
Mi  IbUier  tbaii,  by  the  plana  and  sections 
^  the  derk  of  the  peace,  they  were  enti- 
«i  ud  bjr  reason  thereof  the  level  of  Hill- 
^  bab^  altered,  whereby  the  approach  to 
ns  injared,  and  also  the  access  of  li^bt 
fctto  »M  prerented ;  and  it  prayed  an  in- 
itwiiiittiy.  The  Vice-Chancellor,  proceeding 
■tpiiicipie,  that,  by  the  deposit  of  the  plans 
"vith  the  clerk  of  the  peace  for  the  purpose 
;  their  act,  the  CmnMnjr  had  made  those 
^^piitof  the  acttgrant^  the  injanGtion,  cross- 
wn;  manifestly  departed  from.   The  14th 
2*^i^Biof  the  Rulway  Clauses  Cnttolidation 
5? jJS  '  *  8  ^ict.  c.  20 ;  and  the  3Bth  section  of 
^JP"**!,  were  the  sections  chiefly  commented 
KTeral  sections  are  stated  in  the  judg- 

J^*'i  Spted,  ia  support  of  the  motion  to  dis- 
9.^  "jwtioii.— The  deddon  of  the  Vice-Chan- 
2'"''''^  prapoaition — that  if  the  plan  depo- 

an^  colwten^  worka^  this  representation 
■■pin  ifcpnTes  the  Company  of  their  ordinary 
iF^tfdmatioD.  [iord  Chaneelhr. — The  case  seems 

(be  same  as  that  of  71>e  Feoffees  ofHe- 
'>nMsfr.6aewii,(2Dow,a01).]  The  case  can- 
■ifMttnd  fiofli  that,  or  the  mon  reeeut  case  of  Zl« 


North  Britiik  Jtailio^  Oompi^  r.  Tad,  (12  a.  &  Fin. 
722;  S.  C,  10  Jnr.  970).  The  other  ride  must  prove 
that  eross-isctum  60  waa  inoorp<wat«d  into  tlie  act  of 
Pariiament ;  otherwiss  the  Company  have  the  power 
of  deviating  both  Tertically  and  laterally.  [They  dtad 
also,  on  this  point,  Brtynton  v.  The  London  and  iVbftA- 
iMStem  Railwtgf  Coii^xugr,(U  Jar.2B).']  This  injunc- 
tion being  asked  for  only  on  the  grouna  of  private  in- 
jury, your  Lordship  would  not  grant  an  injunction  on 
that  ground  nntU  damages  had  been  ascertained  by  a 
jnrv.   (  The  AUomey-General  r.  Nichol,  16  Ves.  338). 

There  was  another  question  discussed  in  this  case, 
namely,  as  to  the  power  of  the  Paving  Commisnoners 
of  Birmingham,  under  their  act,  (the  t>  Geo.  4,  c.  liv),to 
anthorise  the  Railway  Company  to  alter  the  level  of 
HiU-etreet,  as  proposed;  bn^  the  case  being  disposed 
of  entirely  upon  the  powers  of  the  Railway  Company 
itself,  this  part  of  ths  aignment  is  omitted. 

Stuart  and  Cra^,  contra. — ^Tbe  question  is,  whether 
there  is  a  parliamentary  power  for  the  Companv  to  do 
as  they  have  done.  How  far  the  plans  are  to  be  oon*- 
sidered  a  part  of  the  special  act  depends  not  only  upon 
the  special  act,  but  olso  npon  the  acts  incorporated  into 
that  act.  The  Company  do  not  attempt  to  bring  their 
case  within  the  limits  of  the  14th  section  of  the  Railway 
Clauses  Act.  In  21ie  North  British  Railway  Coa^fonjf 
V.  Todf  there  was  a  deviation  from  the  line  of  railway; 
and,  therefore,  that  case  is  no  authority  for  sayii^, 
tha^  although  the  line  of  railway  is  not  deviated  nom, 
the  plans  deporited  may  be  departed  from.  Here  tba 
lino  of  railway  is  not  deviated  nom.  If  the  Compai^ 
have  the  power  to  bnUd  a  bridge  of  an  nnlimtted 
height,  the  consequence  would  be,  that  they  would  have 
the  power  of  extending  their  approaches  thereto  to  an 
nniimited  extent.  We  submit,  tnat,  where  there  is  no 
deviation  from  the  line  of  railway,  the  deposited  plans 
form  an  integral  part  of  the  special  act.  \_Lord  Chan- 
cellor.— You  must  carry  your  ai^ument  to  this — that  if 
the  Company  deviated  one  inch  in  the  line  of  railway, 
then  all  the  consequences  flowing  from  The  North 
British  Railwajf  Company  v.  Tod  would  arise.]  Not 
unless  it  would  be  an  inevitable  result  from  the  devia- 
tion. This  bridge  and  its  approaches  are  engineering 
works  within  the  meaning  01  the  14th  section  of  the 
Railway  Clauses  Act,  and,  therefore,  the  plans  cuinot 
be  departed  from  farther  than  is  thereby  p^mitted ; 
and  the  16th  section  must  be  read  in  oonjnnctioB  with 
it,  and  modified  by  it.  [Zord  Chancellor. — Every  term 
used  in  the  14th  section,  with  the  exception  of  the  ge- 
neral words  **  other  engineering  works/'  is  confined  to 
the  nulway  itself.  Suppose  they  had  not  introduced  any 
engineering  works  into  their  plan  other  than  those  re- 
lating to  the  actual  line  of  railway,  the  35th  section  of 
the  special  act  would  be  complied  with.  What  obliga- 
tion was  there  to  introduce  into  the  plans  theso  other 
works?]'  The  Standing  Orders  of  Parliament  require 
all  these  works  to  be  set  forth  upon  the  plana.  [On 
this  point  they  referred  to  the  7tb,  8tb,  9th,  and  10th 
sections  of  the  Railway  Clauses  Act.]  [Zonrf  Chtmeei' 
/or.— The  plans  deposited  before  the  act  of  Parliament 
was  passed  cannot  oe  referred  to  upon  the  constructitni 
of  any  part  of  the  act,  unless  they  are  made  a  put  of 
that  act.  In  Tod's  ease  the  House  of  Lords  rejected 
all  the  plans  except  what  were  incorporated  into  the 
act.]  [They  referred  to  Squire  v.  Qmpbell^  (1  My.  & 
C.469).*j 

BetheUy  in  reply. — The  onW  attempt  made  to  dis- 
tingoish  this  case  from  tliat  of  T^e  North  British  ^lil- 
way  Ompany  v.  Tod  was,  that  there  there  was  a  lateral 
deviation,  and  that  it  was  upon  that  circumstance  that 
the  House  of  Lords  proceeded.  That  was  not  so:  the 
House  proceeded  upon  this — that  the  mere  exhibition 
of  the  plans  was  nothing,  and  that  the  enactment  did 
not  makt  the  plans  a  part  of  the  contract.  The  only 
othtr  ugnment  that  has  been  advaneed     that  thk 
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hrfdg*  -ift  an  eng^eeriag'  work  within  the  terms  of  the 
1^  Motion;  bni^  from  examininfir  the  8th  to  the  14th 
KOtions,  it  will  he  seen  that  the  only  obligation  thrown 
upon  the  Company  was  to  deposit  the  plans  of  the  ac- 
tual line  of  rtiilway,  and  the  deviation  nf  that  line. 
These  are  the  only  engineering  ^^■urk^^  reioi'iL^il  to  in  the 
14th  section.  '  If  tliis  nrirumeut,  as  to  the  tei-ma  "other 
cnjiiiu'fiijie  \viirk^,''  wfts  of  any  use,  it  would  eq,naUy 
havt'  ]iri'\ iiilcil  ill  Toil's  ccifc. 

FkI'.  i!4.— Lord  Ciianclllor. — In  this  ca^o  an  in- 
janctiiiu  li;is  lieen  granted  by  the  Vice-chancellor,  i-e- 
straiiiiiii:  llie  Compragr,iiLtMaB  tenua: — "  Tliat  an  in- 
.iunctiuii  bt'  awarded  to  KBkrain  the  defieadaDts,  the 
London  and  North- westera  Bailway  jCaWMwyy  i(md  ao 
on),  from  continuing  to  make  the  embanbBinfc  erbi- 
ctine  in  the  course  of  being  made  by  them  in  Hill- 
Birmingham,  in  the  county  of  Warwick;  and 
1  continuing  to  make  the  embankment  or  incline  in 
icouise  uf  being  made  by  them  in  Navigation-street, 
rminghum ,  to  t  lie  westward  of  tlie  point  at  which  the 
iiHk  side  of  llill-stieet  crosses  Navigation-slroet,  and 
from  in  any  manner  altering  the  level  of  Hill-Kti  cet,  ami 
from  ill  any  iiKiiiner  altering  the  level  of  that  part  of  Na- 
vigation-islreet  wliich  lies  to  llie  westward  of  the  point 
at  whicli  the  oast  siilo  nl"  llill-street  crosses  Navigation- 
street  aforesaid,  to  any  other  extent  or  in  any  other 
nianiier  than  is  shewn  upon  the  |>l«wa|BiA  Motions  de- 
poaited  with  the  clerk  of  the  pMM  «^  the  eounty  of 
Warmok,  for  tke-pwyow  of  the  BirmiBf^aiDft' Wjolmr- 
lumptoB,  aod-Stewriv BaUjriw."  Jfow,  tibaJb  itan 
taj^WBoaoa  ragtgaiiitfW  tiMlBPrtwt.  m/tm  4eriataig  from 
uw  levele  u  awaorM^  aifr^lfaeiStMB  of  the  plans  depo- 
sited with  the  olerk  of  the  peace,  under  the  act.  And, 
upon  looking  at  the  bill,  I  tind  the  equity  pat  by  the 
bill  is  quite  in  conformity  with  the  injunction  granted 
by  the  Coui  t ;  the  equity  being,  tliat,  previously  to  the 
act  i)as.-iing,  according  to  the  rules  and  regulations  of 
the  lioiisci;  of  I'.irliaiiifiit,  certain  i>laiis  wiTe  deposited 
with  tile  clerk  of  the  peace,  ou  the  face  of  whicli  there 
was  represented  the  line  that  the  railway  was  to  take, 
crossing  Navigation-street,  and  which  Navigation-street 
is  again  intersected,  at  a  short  distance  from  the  place 
where  the  railway  otosses  NavigationrstreeL  by  HiU- 
Btraot.  U,  r^HreMOtttjtfuMe  two  street^, aad. It  mm»- 
■eoto  the  Iino]wliUii!Mw-iwL'n«y  is  to  tali*;  and  tmbill 
aB|ait,on  (he  groiuuLtiuti  these  plans  having  been  ex- 
Imtod,  and  bemg^  f  fwaorao,  th^efere,  part  of  the 
eantract,  tlie  parties  are  at  Ubarty  to  deviate  from 
the  i^anns  represented  by  tbosetwoi  deseriptioiis.  Now 
that,  in  |)oint  of  fact,  la  neither  more  nor  le^s  than 
bringin?  lor  ward,  over  again,  what  the  House  of  Lonis 
have  twice  decided  is  no  ground  for  the  interference  of 
a  court  of  ef|iiity.  The  last  of  tliose  oases,  the  case  of 
The  North  JlriCish  Railwaj/  Omipany  v.  Tad,  was  iden- 
tical with  the  present  case.  In  tiiat  caiie  the  plan  de- 
posited with  the  clerk  of  the  peace  before  the  act  was 
paBfod  ropreseated  the  line  of  the  nnlws^,  end  of 
ooutse  represented  the  level  at  wbieh  the  i&ilway  was 
intended  to  pass  through  oertun  laBdy  asd'  it  also  re- 
presented the  surfoce  level  of  the  ilaod.  ItiV^weseuted, 
therefore,  the  line  that  the  railfvay  was  to  pm4np«gh 
the  land  by  a  cutting,  and  represented  the  sMflMa^Tel 
of  the  land.  The  Rulway  Company,  in  pursoance  of 
their  powers,  deviated  within  the  pi'eecribcd  limits — did 
not  carry  their  railway  precisely  m  the  line  wbieh  was 
descrilieil  by  the  ]'la:i,  Imt  varied  it  within  the  limits 
allowed  under  the  act ;  and,  beini.'  on  the  side  of  a  bill, 
to  preserve  the  same  level  would  necessarily  have  af- 
fected ita  proximity  to  the  surface  level,  'if  it  was 
higher  up  the  hilt,  aS  eemne  thew  would  be  a  deeper 
cutting ;  and  if  it  waalowar  down  the  hill,  thm  would 
be  a  less  deep  cattinsp-4t  woaM  aearcr  ttwmfiwe ; 
and  the  proprietor  of  the  land  iad  Uaaalf  wery 


so  added  very  much  to  the  auwyBDce 

farement  of  the  ground  which  was  wii 
is  house ;  and  he  applied  for  an  itijiiDt 
terdict,  which  is  the  same  thing,  to  pr 
way  Company  from  so  far  deviating  I 
exhibited.  The  House  of  Lords  had  tl 
decide ;  and  the  House  of  Lords  did  mi 
rule,  but  applied  the  rule — which  one 
very  easily  understood,  though  it  appei 
been  very  distiiielly  undei-stnod — laid  ili 
in  The  Ilo  iot's  Hospital  case,  which  d 
plan  per  --e  c instituted  no  obligation  ai 
right,  but  that  the  plan,  so  far  as  it  w 
and  referred  to  in  the  aet,  became  parts 
of  course,  therefore,  it  was  msterw  in  o 
the  enactment.  For  instance,  if  the  ae 
enacted  that  the  railway  should  join  tii 
in  a  particular  plan,  It  is  obvious  that 
be  referred  to  in  order  to  understand 
so  far,  therefore,  os  it  was  incorpor* 
it  was  jiart  of  the  act;  and,  ^^o  far  as  i 
poratcd  in  the  act,  it  was  a  matter  n 
rigiit  between  the  parties.  That  was 
has  been  established  for  a  great  nnnibe 
in  7Ws  cnse  it  was  again  acted  upon  . 
Lords.  Now,  the  plan,  so  far  as  it  repp 
face,  was  departed  from.  ^  The  flvfiwe,  i 
had  been  finished  accordii^  to  the  deni 
wUWedrthe  same  sutCmid  upeMMMM 
kad  aeontlit^  to  the  plan :  van  faitwag 
carried  at  the  same  distance  from  the  sn 
House  of  Lords  came  to  this  conclusion 
was  not  refeiTed  to  for  the  purpose  of 
surface  appearance,  but  it'was  referred 
pose  of  shewiDg  what  was  tlie  datum 
tlie  level  at  which  the  jailn-oy  itself  wa 
and,  therefore,  inasmuclv  as  the  act  refc 
the  piiri>osi>  of  the  datum  line,  it  is  notli 
tlie  plan  of  t!ie  surface  now  would  be  : 
ditlerciit  from  the  surface  as  reprcsentt 
liocause  the  plan  is  not  part  of  tbi;  act, 
inteUigibleinile,  and  to^  eanly  appli«' 
oaaea.  N^WfANa^  tba^in  exhibited  si 
■ffilligllllli  iiiliWl  Havigation-sti-ect  t: 
ilMiftMk-MldMMave  &e  railway 
shews  the  line  ^  ^tended  railvavi 
those  parts  of  nnghbouriiood  w 
the  ojwnitinn  of  the  act — that  is  to  »7i 
of  laud  which  the  Railway  Company  Ml 
with,  according  to  the  pi-ovisiona  of  the 
presented  them  as  they  then  existed  ;  n 
sent  them  for  thepiirpose  of'shcwiii;:  I'l  ' 
were  to  exist  after  the  railway  "a- 
sented  a  j'ortioii  of  the  land  which  hh^i 
bo  affected  by  the  railway,  and  within  wi 
of  the  llailway  Company  were  to  be  00 
shewed  the  line  of  the  intended  ml  way 
intended  railway,  of  oour»,  was  not  to 
oanied  into  oMntioa  ptMisely  in  ttu 
the  «t  ef  Ptn&nenl  avthoriaes,  to  a  « 
deviation.  In  the  course  of  makuig  U 
B^way  Comixiny,  theu:  railway  passu 
had  to  inake  a  bridge,  for  the  purpow 
Navigation-street  over  their  railway ;  Hi 
to  cut  tlirou^h  Navigation-street,  and,  I 
they  were  oliliged  to  restore  it  and  mn 
order  to  enable  passengers,  horses,  antl  c; 
over  it,  to  continue  the  passace  along  J"" 
Now,  the  net  contains  no  restriction  a^t 
which  any  bridge  over  a  street  ^ 
tains  a  restriction  as  to  the  asoMit  of  • 
left  entirely  to  the  diaanliaa  of  the  i 
height  any  bridM  AovM  be  Ui^ 
ItaiMh  wMeh  their  railway  is 
fibyjifcrt,  utheyM  Mtvmttff 
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<f  Mitkm  t0  B  eertoia  exteit— «Im  height  af 
kijiivoald  imfmA  m  whether  thtf  did  or  did 
Miihe  pomrof  ^m^imk  deristioB.   If  they 
'tUrMgeWw«,th»bridseaiiKht  helwMgh 


faun  to  the  inflMe  kml ;     dnj  nude  U 
An «(  eouw  tte  hrUge  mtst  neoeeearUy  be 
r,  hit  h  eoDtained  mm  leetrietkn  cn  that  eubject 
,  At  (nly  Retiietioa  being  in  the  SOtki  Motion, 
L«kf  piOTides  the  eiMBt  to  be  male  to  the  bridge, 
bttiMeit  Adl  not  be  More  than  one  foot  in  thirty 
UTit  bet  tunpikeroad;  or  Mie  foot  in  twenty, 
fkapaUiecaniige-road;  or  one  foot  is  sbEteeo, 
tkspiintittiiiMe-roHd.   Thoae  are  the  c«ly  re- 
Nm;  nbjKt  to  that,  ther  irere  at  libertv  to  make 
'  ktip  to  any  height  tney  might  find  it  oon- 
■L  W,  the  whoi*  ■Bgument  tamed  on  the 
lamtote  pitoa  tfw  16th  aection,  which  pro- 
^hitfiA  to  the  proTiirona  and  restriettons  in 
ltfenailiBt,aiid  any  act  inmporated  tiwre- 
li%it^)Rh*fil  tor  the  Conpuy,  for  the  p«r- 
Hkifemtndiar  the  railway,  or  the  aeoonmodation 
VMbeMcW  tMvwith,  hefeinaftv  nentioiied,  to 
^jXi     if  the  ibHoiriBg  wotke— that  i«  to  say, 
Vl|m9  Mb  Of  ceaatraot  ia,         aoraee,  HTMler, 
^jwr  aylnii^or  aqy  jtiijala,  hiUi^  Talleys,  r»ada, 
tlfcuhatnaiieji,  rirew,  eaaala,  brookg,  stresms, 
iflftaaiBwithiatfaeUnda  deanib^l  in  the  mid 
iwimM  in  the  aaid  hooka  «f  lefomtoe,  or 
artia  Ihctio^  each  teBapotvy  or  pemnnent 
lima,  tunnels,  enAaakmanta,  aquedaets, 
I  "i^  Fungn,  coadaits,  drains,  piera,  arches, 
^  al Sam,  h  they  tbink  prvptirJ'   And  then 
aij  Jter  the  coone  of  any  liTen  not  nari- 
mch,  itranm,  or'  watmonne^  and  of  tnv 
iMMag  iheiudYaa  BaTigahlo,  withtn  mcfi 
\fK the piipen of  ouustiucliug  and  maintidning 
Mm  p*i?S«^  or  other  wotka  uwder  or 
aae;  lad  dirert  or  aiter,  aa  well  temporarily 
mtly,  the  ooarae  of  any  anch  riven  or  streams 
.~»"^"trwt%orw^  or  ntae  tft  Btnk  the 
tmmj  neh  riren  or  atmuna,  raade,  streets,  or 
Ihtnhr  tbe  mm  eoaraaieatly  to  carry  the  aame 
kartader, «  fay  the  akfe  of  the  railway,  as  they 
'■-*Ep»»p«r,'' making  oompawation  to  the  par- 
ihgrtbaooam  timr  think  proper  to  adopt. 
mr  diatotct  pamaeattiy  authoilty  to 
at  laade  within  the  pbna  depeaited,  or 
'I  "■'■fc  bo*a  af  i^iaaoe,  aa  they  thii^  pro- 
^^^'^Mkaioada,  indteed  planes,  and  e*on ; 

^  *at  wiriithem  in  iaoh.«ar  aa  tiieyitwy 
g»i'yt,farthapwpaaa  af  maa  aflhetmlty  cwr- 
awb  into  effiMt^  «■«  t«Bd«Miig  them  of  the 
■RpsU*  mcoBianiaMe  ta  the  pvopHeton  of  the 
fiat  the  pamriamaUmitod;  and  the 
?!**wt»the  lattd  ararnUah  theae  anllMited 
B***  ^  hft  tmr aiaed  ia  antf  ned  only  to  aoch 
g*"*  itamheA  in  tha  plana  or  menUaied  in  the 
Kow,ia»iaotiadbpirtath«»H»ll- 


l^ngitiiiMbaat  an  witUa  «io  ^ans,  and 
■Miatbeboakaeff  mfoanoe.  Th*n,  liaring 
r,«btanthaydaBng?  l^eyareraMngthe 
P«Bt  of  thea*  two  streets ;  and  the 
g»aw«y«  thai  that  la  mtefaely  what  they  may 
XT  «>ter  the  Ml  of  madi^  atreeta,  or  wa^s : 
■■WMidi,  atreets,  or  ways;  tad  what  they  are 
SP^**"?  of  thoae  streeti,  noad^  or  ways. 

*B  aintt  te  oaacuTo  any  paiBameatarr  anthomy 


_  ,  .  ■  parte 

C«a*f  than  alaw  imilaaie  hatwaan  tha  par- 
kieoU  ka  TCcratmaga  if  there  wan  any  nch 
act,  baeaaaa  it  wmU  ha  a  diiaot  ontiadie- 
^IktMUiesrtian:  eta  w«  Mat  kak  to  see  who- 
mj  iwrth  ■  the  ril  igltiii ii  that  there  are 


other  parts  of  the  act  leferting  to  the  plans,  as  Con- 
olnriTo  between  the  partlea  that  the  line  shall  not  rary 
fnn  what  appean  to  be  deaerlhed  on  the  foce  of  the 
slao  itaelf.  now,  it  woold  be  rery  extraordinary  if  we 
loand  it,  and  for  this  reason — (hat  there  is  a  power  <^ 
deriatin^  latenlly.  It  ia  qntte  obvioas,  that,  if  the  liM 
of  the  railway  be  deviated  from,  it  wonld  bring  it  nearer 
to  the  land  on  one  side  of  the  projected  railway,  and 
farther  from  tiie  land  on  the  other  nde  of  the  projected 
railway;  therefore,  yon  immediately  alter  the  relative 
ritnatioB  of  the  railway  with  the  adjoining  land,  as  d«- 
acribed  en  the  plan.  But,  aoeor^ng  to  the  amiment, 
all  tha  other  Undo  mast  remain  exactly  as  tner  are ; 
tiny  are  desoribed  as  of  a  certahi  level ;  and  althoi^h 
the  Company  wenld  have  power  to  deviate  laterally,  to 
a  certain  extent,  from  the  line  laid  down  on  the  plan, 
they  have  no  power  to  aeeommodato  the  neighbonring 
eatatee  to  Mie  nae  ao  adopted  by  the  deviation.  It  ia 
quite  ohvlew  it  woald  ndttoe  the  eaae  to  an  absnrdihr 
to  aiva  them  a  pcrww  ta  do  that  In  one  part  of  the  ao^ 
and  TM  another  part  deprtve  Hiett  cS  the  raeuis  of  oar* 
rying  It  intoefieot.  Bat,  upon  looking  throngh  the 
other  ehraees  of  the  act,  I  find  that  there  is  nothing  like 
a  reeogirttlon  of  the  plan,  as  deeeribiMg  the  neighboaring 
lands,  abd  providit^that  they  ehall  remdn  in  the  state 
then  r^resented.  Kow,  the  only  one  that  is  referred  to 
witli  aavtbing  like  an  appemioe  of  coufidMce  Is  the 
14Ui.  Kow,  the  13th  and  14tti  mart  be  read  together. 
The  19th  says,  "where.  In  any  plaee,  it  Is  intended  to 
carry  the  railway  on  an  arch  or  amtea clearly  con- 
finlag  ft  to  the  railway.  Then  oofflw  the  14th,  which 
myVy  "that  It  shall  be  lanvfol  for  the  company  to  de- 
viate fipom  er  alter  ^  gradlenlii,  cnrves,  tnnneli^  or 
ether  engineering  work  described  in  the  eaid  plan  or 
seotkra:  that  it  shail  t)0t  be  lawfbl  to  depart  mm  the 
plaM,  as  to  the  tamela  or  other  ei^ifneenng  works  de- 
KtUMd  in  the  plan,  except  wHfatn  the  following  limits 
and  under  the  following  oenditlone:" — [Then  come 
the  limits  uid  conditions,  alt  coafined  to  the  line  of  the 
mttway  itself.]  Now,  theee  w«rds  are  relied  npon  to 
afaaw  Mat  this  la  an  enaotment  that  there  shall  be  no 
departare  frcait  tiM  eniKineeving  works ;  and  those  engt- 
neeriDg  woiks  mean  afl  wt>rka  which  raight  become  ne- 
oeanry  in  oonseqvence  of  the  making  or  the  railway. 
It  is  ^ear  that  those  othor  engineering  works  mean 
other  engineering  works  ejusdem  generifr—that  is,  other 
engineering  works  Iti  the  fevination  of  ttie  railww  It- 
self, There  Is  nothing  in  the  13th  section,  nor  is  there 
any  tblH  In  the  14th  seetion,  referrii^  to  anythhig  but 
tha  works  for  ihv  purpose  of  tnakii^  the  railway  it- 
eetf ;  and  the  axoeptioM  aad  eonditioBs  are  all  eiceepti<ms 
and  eenditiona  eoiufiiied  exelaaively  to  the  works  of  the 
aaUwey  Itself.  Now,  thoae  ate  the  only  words  which 
admit  of  any  ai^^nrnoat  at  the  Bar  that  there  la  this 
groas  iaconsistency  on  the  fliee  of  the  act — that,  by  the 
14th  section,  they  have  provided  that  there  shall  be 
no  deviation  from  the  wonts  as  represented  on  the  plan, 
and  the  10th  section  gives  the  Company  the  power  to 
alter  the  level  vt  the  reader  at  they  shall  think  proper. 
Of  eoame,  where  there  are  two  sections,  which,  accord- 
ing to  one  conetmotion,  would  be  directly  opposed  to 
each  etiier,  and  another  eoMtroctlon,  by  far  ttie  most 
naCnnd  and  obviontf,  aAd  contfstent  with  the  common  nse 
off  lBnc:QRge,  which  wovifld  create  no  Mch  inoonslRteacy, 
therein  no  choSm  between  adopting  the  one  and  ue 
other  of  those  constnictions.  The  13th  and  14th  clauses 
being  oonftned  to  the  railway  itaelf,  and  the  16th  elanae 
lieiag  intended  generally  to  r^ate  te  everything  that 
the  Compai^  mig^t  think  it  expedient  to  do  fhrongh- 
e«t  for  the  perrpoes  af  the  mdertaking,  and  which  in 
that  seetioa  are  called  **  aoeoinBodaili<m"  works — a  word 
not  to  be  foend  in  the  14th  eeotion  at  all— httrodooed 
into  tiw  16th  seetien  becniwe  that  16th  section  is  meant 
to  apply  to  these  collateral  wwka  whJdi  nay  heeome 
ai  oease^enea  of  tke  jniMtipal  wwlm  tMlng 
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carried  into  effect — there  is  no  use  in  looking  through 
the  other  sections  of  the  act.  I  do  not  tliink  that  there 
are  any  which  come  at  all  near  the  point  which  the 

flaintitr  wished  to  attain ;  and  that  14th  clause,  which 
observed  upon,  is  not  at  all  aiding  the  construction. 
So  much  for  tlie  general  act.  Now,  the  only  descrip- 
tion we  find  in  the  particular  act  is  in  the  35th  clause, 
which  it  is  quite  clear  refera  only  to  the  line  of  the 
railway  : — "  And  whereas  plans  ana  sections  of  the  rail- 
way, shewing  the  respective  lines  and  levels  thereof, 
and  also  books  of  reference,  containing  the  names  of  the 
owners,  lessees,  and  occupiers,  or  reputed  ownci-s,  les- 
sees, and  occupiei-s  of  the  lands  through  which  the 
respective  lines  of  railway  are  intended  to  pass,  have 
been  deposited  with  the  clerks  of  the  peace  of  the 
counties  of  Warwick,  Stafford,  and  Worcester;  be  it 
enacted,  that,  subject  to  tlie  provisions  of  this  and  the 
recited  acts  contained,  it  shall  be  lawful  for  the  said 
Company  to  make  and  maintain  the  said  railway  and 
works  in  the  line  and  upon  the  lands  delineated  on  the 
said  plans."  Now,  the  result,  therefore,  of  the  whole 
is,  that  that  ICtli  clause  gives  a  power,  which  is  clearly 
the  power  that  these  parties  are  about  to  exercise,  and 
is  not  restricted  or  controlled  by  any  other  part  of  the 
act.  It  is,  therefore,  distinctly  brought  within  the  case 
of  The  North  British  Railisat/  Company  v.  Tod,  that 
the  purposes  for  which  the  plans  are  referred  to  are  the 
line  of  the  railway:  they  are  not  referred  to  for  the 
purpose  of  maintaining  the  position  of  other  lands  de- 
scribed and  referred  to  in  the  book  of  reference  ;  they 
are  only  introduced  there  for  the  purpose  of  shewing 
what  were  the  lands  that  might  be  affected,  and  within 
the  power  of  the  Railway  Company,  in  execution  of 
their  powers;  and,  therefore,  it  is  precisely  what  the 
House  of  Lords  decided  in  Tod's  case,  that  the  plans 
were  opei'ative  only  so  far  as  they  were  intended  to  be 
referred  to  for  the  purpose  of  exjdaining  the  enactment, 
and  were  not  operative  so  far  us  you  shew  the  plans 
were  not  adopted  by  the  act,  or  incorporated  in  it  by 
the  clauses.  It  appears  to  me,  therefore,  very  clear,  that 
this  case  is  one  that  falls  within  those  which  have 
already  been  decided,  and  there  is  no  ground  for  the 
injunction  whicli  Jias  been  granted;  and  that  the  order 
for  the  injunction  must  be  discharged. 

Bethell  asked  for  the  costs  of  the  motion  before  the 
Vice-Chancellor. 

Craig  submitted,  that  hia  Lordship  would  not  give 
those  costs. 

Loud  Chancelloii. — I  think  there  is  no  foundation 
for  the  motion.  I  put  myself  in  the  situation  that  the 
Vice-Chancellor  was  in.  I  think,  if  tlie  motion  was 
made  before  me,  and  I  took  the  same  view  of  it  as  I  do 
now,  I  should  refuse  the  application,  with  costs.  That 
is  the  coui-se  I  always  adopt. — Injunction  dissolved,  with 
costs. 


ROLLS  COURT. 
Armistead  v.  Durham. — Kov.  2. 
Practice. 

The  Sith  Article  of  the  IGth  Order  of  May,  184-5,  limiting 
the  Time  within  which  a  Bill  must  be  amended,  applies 
not  merc'y  to  Orders  of  course  to  amend,  but  to  all 
Orders  giving  Leancto  amend,  including  Orders  allow- 
ing Demurrers. 

Walpole  and  Tcnnant  moved,  in  this  case,  to  take  the 
amended  bill  off  the  file,  on  the  ground  of  iiTeguIarity. 
A  demurrer  was  put  in  to  the  original  bill,  which  was 
allowed  generally  in  March,  1848,  and  leave  was  given 
for  the  plaintiff  to  amend,  but  no  time  was  limited  for 
that  purpose  by  the  order  allowing  the  demurrer,  or  asked 
for  by  the  plaintiff.  The  bill  was  not,  in  fact,  amended 
till  August,  1840,  and  the  ground  of  irregularity  alleged 
was,  that  OS  uo  time  was  specified  by  the  order  allowiDg 


the  demurrer,  within  which  the  plaintiff 
his  bill,  it  ought  to  have  been  ainendeit  n 
days,  according  to  the  terms  of  the  16th 
of  May,  1845,  article  34,  which  providi 

fdaintiff,  having  obtained  an  orJer  for  h 
lis  bill,  has,  in  all  cases  in  which  such  on 
without  prejudice  to  an  injunction,  fourl 
the  date  of  the  order  within  which  he  in; 
bill ;  and  if  such  bill  be  not  amended  wit 
teen  days,  the  order  for  leave  to  amend 
and  the  cause  as  to  dismissal  stands  ia  t 
tion  as  if  such  order  had  nut  been  made. 

Turner  and  Hethcrington  opposed  the  a 
contended  that  the  General  Order  in  qi 
only  to  orders  of  course  to  amend,  and 
givmg  leave  to  amend  on  allowing  a  < 
they  said  that  this  was  the  opinion  of  tl 
the  court. 

Lord  Langdalk,  M.  R.,  said,  there  wb 
supposing  that  the  above  General  Orde 
to  all  orders  giving  leave  to  amend, 
pression  was,  that  trie  bill  was  irregular 
contravention  of  this  General  Order,  I 
been  done  in  accordance  with  an  opinion 
tiff  had  a  right  so  to  amend  his  bill,  he  : 
slow  to  put  him  to  the  necessity  of  filin! 
ordering  the  amended  bill  to  be  taken  o 
thought  lie  ought  to  make  no  order  on 
plication,  but  the  plaintifl'  must  pay  t 
To  this  the  plaintift*  assented. 

The  Attornbt-General  r.  Sk 
Practice. 

It  is  irregular  for  a  Defmdant  in  Con 
of  an  Answer  to  file  a  Dcmm-rer  and  ^ 
Plaintiff,  by  taking  an  Office  Coj>y  0 
waive  his  Might  to  have  it  taken  off  th 
gularity. 

Purvis  and  Glasse  moved,  in  this  case, 
muri-er  and  answer  of  the  defendant  oti 
costs,  for  irregularity.  It  appeared,  tha 
swer  and  demun-er  was  filed,  the  defendi 
tempt  for  want  of  an  answer;  and  tliey  < 
a  defendant  so  in  contempt  could  not  f 
and  answer,  but  must  put  in  a  full  ansi 
They  cited,  in  support  of  the  application 
la  Zouch,  (1  Swanst.  193);  Vigtrs  v.  L 
My.  &  C.  49).  It  was  alleged  that  tl» 
waived  the  inegularity  by  taking  an  oifi 
demurrer  and  answer.  But  that  rule  of  I 
applied  to  answers,  and  not  to  a  demurr 
(  Woodward  v.  Twinainc,  9  Sim.  301). 

Cankrien,  contra,  said,  that  the  plain 
an  office  coi)y  of  the  demurrer  and  answ 
the  irregularity.  (-4«on.,  15  Ves.  174;  Tt 
10  Ves.  443).  ' 

March  14. — Lord  Lanodale,  M.  R-i 
of  opinion  that  the  plaintiff  had  not  wni 
larity  by  taking  an  office  copy  of  the  de' 
swer;  and  he  ordered  it  to  be  taken  oft  the 


VICE-CHANCELLOR  OF  ENGLA>' 
Drever  r.  Mawdesley.— /'c^-  2' 
Practice  — AccoutUing  Party—  Trustee 
Banker. 

An  accounting  Party  in  a  Cause  shouh 
Petition  for  his  Discharge.  , 

Where  a  Receiver  had  been  appoititid,  e 
Trustent  were  Infants,  and  the  Trusteti 
was  established,  allowed  a  Balance  to 
Years  in  the  Hands  of  Bankers--^ 
Tnuiees  were  liable  on  the  Failure  of  W 
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Titan  Mavdedey  and  WiUiui  Tarner  were  tra«- 
fgu  od  KeoQntiiig  paitiM  in  thb  suit.   As  meh 
tpHtm,  nd  for  the  purpooes  of  the  tinst,  they  kepi  a 
kill  icannt  with  Smith,  Daintiy,  &  PyU,  buikert  at 
%BiMi.  By  the  anmr  uid  •xaninaUon  of 
tMsMej  ud  Tdtiict,  taken  in  Uiia  mit  in  1827,  they 
ttti  (kit  then  was  a  balance  of  2719/.  in  their  namea 
llftH  buk.  This  balance  waa  afterwarda  ndnced, 
«  Oft  VK  Jiiraary,  1833,  to  918/.   Mawdealey  aftcr- 
neb  fiti.  In  l&U  the  bankan  fiulad,  the  Bsme 
UwiflliUading  in  the  same  names.   Tomer,  at 
fcGHtnsiadebtediDalargersnm  tlian  918/.  to  the 
liifaiB^andhepud  the  ezcesa  to  the  asBigneea,  elaim- 
1  lUbl  to  Rtua  the  918/.    In  1842  Tarner 
V,  ana  the  i^;nees  bronght  an  action  e|[ainat  his 
fUMUtim  fertile  918/.   That  action  appeared  to 
W^BIlfci^.  The  money  whilst  in  the  bank  had 
Mt  Wb     is  ut  way  by  Turner.   The  Master  had 
aaie  a  nftrtof  the  17th  July,  1847,  finding,  gene- 
tfaat  tbm  WIS  doe  from  the  Iftte  defoiwnta, 
sil^BiTnniar,  the  snm  of  180(M1  Tumei's  re- 
pNMsiiffHHw  pnseBted  a  petition,  stating  as  above 
MA^sadilitthe  uooey  had  renu^wd  in  the  bank 
vikte  bnrMge  of  the  parties  to  the  suit;  that 
Mint,  mput  of  the  1800/.  due  as  above  nten- 
■iiA^  ■■ipfii^  to  be  allowed  the  sum  of  918/.  in 
Mnifthtnidnm  of  1800/.;  and,  in  the  mean- 
tttiasdiriuislit  be  made  upon  them  in  rela- 

J^'iCHaH,  for  the  petitioner.— The  parties 
mn^aBjialeNsttA  were  aware  that  this  balance  had 
mtmlfagit    banken'  hands^  and  could  at  any  time 
•^■m^tolisTe  it  paid  it  into  cwirt.   This  suit 
^|>*^iMed  amy  jtm  ago,  aad  a  receiver  has  been 
^M||ilkiL  Itwis  hia  dvQr  to  get  the  money  in. 
MpiwwkB  bebes  on  Ae  part  of  onr  cestui  que 
^j^J^r^  PMK0t  Houtw  &  M<A.  283).  We 
y^yj  4ssalyc(rane  tliat  was  open  to  ns:  we 
27  ^  fMeot  this  petition,  as  the  citcam* 
WMifiki  ew  |»  not  appear  upon  the  Mastei's  r»> 
^¥krm$hi  not  to  have  found  that  this 
k.  .g^fcwt&oiinit  snw  of  it  may  be  recovered  from 
LlP^*^  ^  bankrupts.   We  were  obliged,  tnr  the 
S^^vthetntt,  to  keep  a  large  balance;  (MoMny 
■r,U.  &  W.241};  and  onr  deed  of  trust  rcn- 
wpMwble  for  the  failure  of  the  banken. 
'.^■'^ka  to  the  eatate  is  tlie  difference  between 
2**^  tuk  and  what  will  be  paid  as  dlvi- 
-..'?*'*tt't  not  to  be  charged  with  more. 
j^.^ii^iAaw,  in  oppoeiUon,  not  heard, 
Awaod  £  X  Z/ty^  for  other  parties. 
J?*<wm«.  _  Thu  petition  is  the  plidnest 
^^fMiblc  1  am  trying  a  def«ice  bemre  the 
"itnppoaed  that  some  application  may  be 
opon  what  appears  by  tiie  Master's 
7^  !r  ^  ^  Arst  of  aU,  whether  this  is 

^l^Ll^"**  ^  ^  adopted  by  a  party  in  the 
a  to  be  justified.  I  have  never  understood, 
t??*^*P«w»  M s  party  to  a  canse, and  the  cause 
**itMeJoB  upon  further  directions,  he  can  make 
petition.  When  the  cause  comes  on  upon 
Z^^BctiOB^  it  must  depend  upon  what  appears 
3?'||a*tn*are^rt  and  the  proceedings  in  the  cause. 
"•Wcinew  thmK  for  a  party  to  present  a  petition 
'  pwpose.  The  matter  stands  in  this  way 
i"  wme  way  or  other  appointed  trustee.  It 

ly  *""''' appeals  that  Tamer  was  not  properly 
twice;  yet  he  was  «eth^  as  a  trustee, 
tut  cbsiacter  made  a  party  to  the  cause.  It 
tbe  year  1827,  there  wasa  very  considerable 
|!J*'*»iiBg  to  the  credit  of  himself  and  Mawdes- 
j^.**  •  nothiug  whatever  to  shew  how  it  hap- 
^"jlMlbBt  portion  of  trust  estate  should  have  been 
^""^  at  as  with  anything  like  propriety  to  stand 


in  the  names  of  Turner  and  Hawdesley.  Mr.  Hall 
says,  that  it  wa^  by  the  decree,  referred  to  the  Blastor 
to  appoint  a  receiver — that  is,  of  the  rents  and  of  in- 
terest—but not  to  fftt  in  money  from  a  person  who  had 
already  received  it  in  his  eharaeter  «  trustee— that 
was  not  the  ritnation  in  which  he  was  to  stand.  Then 
it  wpean^  that,  in  October,  1827.  there  was  a  balance 
of.2719/.,  and  the  trustee  operated  upon  it,  so  that  it 
became  diminished  to918/.  Then  Mawdefili»r died,  and 
then  the  bankruptcy  took  place  in  1841.  Turner  died 
in  1842,  and  hia  personal  representatives  were  brought 
before  the  Conrt  in  the  usual  way.  It  seems  there  is 
some  question,  as  between  Cle^,  his  administrator,  and 
the  bankera*  as^gneea,  as  to  the  particular  debt  and  as 
to  set-off.  liow,  for  aught  I  know,  the  fact  of  there 
bein^  such  a  question  might  have  operated  upon  the 
parties  as  a  reason  w^y  they  would  not  call  upon  Cl^f 
to  pa^  in  his  balance.  But  the  bill  was  not  filed  by  any 
cestDi  que  trust,  but  by  one  of  the  trustees ;  and  the  par^ 
tics  to  whom,  in  eflect,  Tamer  would  be  ultinuuely 
indebted  stood  in  this  sitQation->that  one  was  not  bom 
till  1820;  and,  therefDre,  of  course  he  could  not  be 
bound  till  1841:  and  his  child  has  but  very  recently 
been  bom ;  and  one  will  be  entitled  to  a  lift  estate,  the 
other  to  the  reversion.  Now,  it  seems  to  me,  then,  that 
perhaps,  in  a  case  where  a  sole  adult  cestui  que  trust — 
looking  on  upon  what  was  taking  place,  moA  seeing 
that,  in  the  year  1827,  these  particular  trustees  were 
liable  to  be  called  \ipoD — abstatoa  for  twenty  years 
from  c^ing  in  the  Mance,  a  case  might  lie  made 
aninst  him;  bnt  it  doea  n^  appear  tlwt  an^r  right 
which  the  inGuit  had  can  be  prejuaiced  by  the  circum- 
stance, that  no  ordar  was  made  for  payment  into  court, 
when  all  along,  the  money  being  in  tlio  ' trustee's  bands, 
it  was  his  du  ty  to  pnr  it  into  oourt,  unlese  he  Jbad  reasons 
ior  not  doing  so,  ajkfim  sndi  have  beeufivcai.  Then  is 
acendiDgly  the  MstosaT  liaUlity  -to  answet  the  ttooey, 
and  no  adult  eestui  qtw  tmst  to  call  for  the  neney ; 
and  those  who  were,  w  effect  infant  Owners  ou^t  not 
to  be  pra^udiced  because  the  trustee  had  net  performed 
his  duty.  It  ^peara  to  me^  that  this  petitioa  mast  be 
dismissed,  with  icoala.   

Yatbs  «.  HamiAir.— ifpr»/24 
WHl—0»u$nuii<m — Doodeile-'^mmi(if. 
A  Tettator,  tbtmidlei  m  Jamaka^  gav«  to  Hi  Son  Oite 
ckar  Amui^  q^  IQOL  per  Atmum  for  JA^s  md 
MkotUd  he  diet '  Chiid  km  wrsitiiw.  Me  Tutator  em- 
tinued  the  taioe  Amtat/for  eueh  Child*s  Ueeand  Bo- 
me^,  to  be  paid  to  hie  or  her  Mother.  The  Teetator 
then  gave  other  Ammuitie*  of  100/.  sterling,  and 
gave  the  Retidm  of  hie  Eetato,  real,  and  pa-tonal, 
to  Thuteetf  on  truet  to  pay  the  eeveral  Legatee  and 
Annuities  thereinbefore  given.  He  made  Oodicile  to 
hi*  Will  in  Englandy  and  died  domiciled  in  JBngland: 
— ffeld,  that  the  Annuity  wa*  a  perpetual  Annuity  to 
the  Child  of  the  Son  of  100/.  Jammea  Currmey. 

The  will  of  Thomas  Legal  Yates,  made  in  Jamuca, 
and  dated  the  18tb  July,  1832,  contained  the  following 
words: — I  give,  devise,  and  bequeath  unto  my  son, 
£dward  Cookson  Yates,  one  clear  annuity  of  100/.  per 
annum,  for  and  doting  his  natural  life ;  and  should  he 
die,  a  child  him  surviving,  I  continue  the  same  an- 
nuity for  sucli  child's  use  and  benefit,  to  be  paid  to  his 
or  her  mother.  2  cmtinne  the  charity  which  I  have 
been  allowing  Mrs.  Catherine  Griffiths,  widow  of  the 
late  William  Griffiths,  since  the  death  of  her  brother, 
William  Augustus  Horse,  of  100/.  sterling,  payable 
quarterly,  inXondon,  which  annuity  I  direct  to  be  paid 
and  continued  qourterly,  during  her  natural  life.  I  give 
and  bequeath  unto  my  sister,  Eliza  Pillew  Mowbray, 
100/.  sterling  per  annum,  for  and  during  her  natural 
life.  I  give  and  bequeath  unto  each  of  my  sisters, 
named  AUry  Ann  Yates  and  Francis  Beckford  Yatei^ 
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the  sum  of  002.  stcriing  per  anMin,  ivnag  their  re- 
spective nataral  lives.  All  the  lest^  rendue,  and  le- 
maiader  of  my  eitatc,  real,  personaU  or  mixed,  what- 
soever and  wheresoeveT,  I  give,  devise,  and  beqneath 
the  same  to  my  wife,  Dorothy  Diana  Yates;  t«  my 
daughter,  Uary  Aan  Morier  Vatee ;  to  my  co-putncr 
and  friend,  James  Cockhnm;  to  my  friends,  James 
Uinot  and  Bamaby  Maddan,  both  of  the  dty  end 
parish  of  Kingston,  esquires,  or  snoh  of  them  as  diall 
qualify  and  tinder  this  my  will,  and  the  snrvivors 
and  the  survivor  of  them,  and  the  executon  or  admi- 
nistrators of  the  BDrvivor,  npoo  trust  to  uphold  and 
keep  up  my  plantations,  and  the  ctnnplement  of  ne- 
groes now  employed  at  his  Majesty's  naval  yard,  by 

Earehase  of  other  negroes  In  the  room  of  such  as  mav 
appen  to  die,  or  be  discharged  from  his  Majesty^s 
narval  yard ;  in  the  next  place,  to  pay,  satisfy,  and  dia- 
cbarge  the  several  legacies  and  annnities  hereinbefore 
given,  devised,  and  bequeathed ;  and  then  to  pay  and 
Bwly  the  residue  of  such  personal  estate,  and  a^il  the 
inu  estate,  and  the  rents,  issues,  and  profits  thereof, 
unto  and  amongst  my  said  wife,  Dorothy  Diana  Yates, 
and  my  several  children,  in  manner  therein  mentioned.** 
The  testator,  in  the  year  1833,  returned  to  England,  and 
there  made  a  codicil,  dated  the  2Sth  January,  1835,  re- 
voking tbe  auiuity  to  Catherine  Griffiths,  and  the  be- 
quests of  his  books  and  plate ;  and  by  a  codicil,  also 
made  in  England,  and  dated  the  11th  March,  1836,  be 
reduced  the  life  annuities  by  bis  will  given  to  his  usters 
one-third  in  amount.  He  died  in  England  on  the  17tli 
July,  1835.  The  executors  proved  his  will  in  the  Court 
of  Canterbury.  Edward  Cookson  Yates  was  the  testa- 
tor's eldest  son,  but  it  was  alleged  by  the  defendants 
that  he  was  bom  before  raarriage.  He  died  on  the 
2lBt  Ansust,  1840,  intestate,  leaving  his  widow  and  one 
in&nt  child.  The  widow  and  child  now  tiled  their  bill 
(amended  on  the  11th  Juioary,  1848)  against  the  ext- 
cntora,  claiming  an  annuity  of  100/.  sterling  in  perpe- 
tuity. Both  parUes  had  entered  into  evidence ;  imt  it 
was  admitted,  for  the  argument,  that  the  testator  was 
domiciled  in  Jamaica  when  he  made  his  vrill,  but  that 
he  was  domiciled  in  Eng;laad  when  he  made  the  co- 
dicils and  when  he  died. 

Holt  and  £.  F.  Smith,  for  the  plaintifl^.— The  first 
question  is,  whether  this  annuity  of  100/.  was  intended 
to  be  in  pounds  sterling  or  in  Jamaica  currency.  As- 
suming that  the  testator,  at  the  time  of  making  the 
codicils  and  of  his  death,  was  domiciled  in  En^and, 
we  contend  that  the  execution  of  the  codicils  makes  the 
Trill  an  English  will.  Besides,  a  will  is  ambulatorv, 
and  is  to  be  conddered  as  made  where  the  testator  died ; 
and  therefore  this  will  must  be  construed  according 
to  the  law  of  England.  (Story's  Conflict  of  Laws, 
p.  678,  ed.  3841 ).  If  you  go  to  the  ecclesiastical  courts, 
they  will  say  that  it  is  or  is  not  a  will,  according  to  the 
domicile  at  the  time  of  death.  {Price  v.  Demwnt.  8 
Sim.  279;  4  My.  &  Or.  82).  In  AnttrvOier  r.  Chaltner^ 
(2  Sim.  1),  a  will  executed  in  Scotland,  according  to 
a  Scotch  form,  by  a  person  domiciled  in  England,  was 
construed  according  to  English  rules.  If  a  testator, 
dranidled  in  France,  made  a  will,  giving  more  away 
from  his  children  than  the  French  law  allows,  and  then 
died  domiciled  in  England,  would  not  that  will  be 
good?  [_Vtce-ChuHcelhr. — That  is  not  a  question  of 
ooBstnictioD :  suppose  a  vrill  made  in  Latin  t]  Thm, 
again,  from  the  terms  of  the  will  itself,  all  the  other 
nimitiea  ate  given  in  sterling  money,  uid  it  is  ab- 
KOd  to  soppon  that  the  testator  meant  to  g^ve  this  one 
alone  in  another  cwrency.  (Danidl  t.  DmiOL  6  Ves. 
297;  Wordnetrik  t.  Wood,  4  My.  &  Cr.  646).  The 
■eoond  qnesUon  is^  how  long  the  annuity  is  to  eontlnne. 
This  is  not  a  mere  naked  gift  of  an  annuity,  which 
in%ht,  perhaps,  merdy  be  for  the  life  of  the  donee.  In 
TiMedtda  r.  TweedaU,  (10  Sira.453),  the  gift  of  an  an- 
nity  to  A.  was  faaU  to  be  the  ahsolnte  gtft  of  anek  a 


ram  am  would  produce  that  annuity ;  tliou 
appeal,  in  BlewM  v.  RohcriSy  (10  Sim.  4111 ; 
274),  it  was  deeidt'il  that  it  ^vas  an  absolute 
where,  as  in  the  pi-esent  ci&e,  the  annuitv 
out  of  a  particular  fund :  here,  in  the  lit 
the  wUl,  the  ann«i^  ia  am  eai  H 
atoitt  r.  ffwvmp  Dn.  &  W.  8»;  U  aft] 
to  the  earn*  emet.  (Sngd.  Law  «f  Prop. 
Mawn  V.  Whod  (4  Bear.  4M}  ihewB  that 
exception  where  the  bequest  is  tochildiw. 
mm  V.  MaddtMHy  2  You.  &  C.  C.  C.  978). 
hold  this  to  be  aa  absolute  gift  of  the  ann 
limit  can  be  put  to  it ;  it  cannot  be  con 
the  annuity  is  for  the  life  of  the  eliK-st 
that  if  he  had  died  leaving  a  chili],  thi;  < 
have  taken  nodtiog;  and  if  thm  bad  I 
children,  why  riuwH  M  to  MM  tetki  HI 
of  them? 

Vice-Cbancellor. — "With  respect  to  Oi 
tion,  you  will  observe  that  he  makes  hb' 
manner — he  gives  one  liam  inailj  HH 
and  then  he  gives  aarcral.      tia  flnt  ki 

charity  of  IWtf.  atoriing,  wUdi  ts  givcB  t 
Griffiths;  and  in  an  inatrsment  whicn  reroki 
in  the  irfll  be  called  it  a  charity— in  th^ 
calls  it  an  annuity,  and,  therefore,  he  sh 
was  speaking  of  what  he  calls  an  annuitv 
gives  another  annuity  of  100/.  sterling, 
pear  to  me,  that,  in  the  face  of  the  luq 
will,  where  the  party  making  it  speaks  el 
then,  speaking  of  precisely  the  same  ant  ( 
nexes  the  word  "sterling-,"  you  must  latM 
difference  in  the  Iftngiiage,  lie  diJ  iuteadu 
snbstaoce.  P^lwirferjf  v.  Z>;d/-c  (2  Atk.466] 
Stuart  Bxia  Hardy,  for  some  of  the  ddwi 
question  as  to  the  duration  of  the  auni^ 
no  gift  of  so  much  property  as  will  pro^ 
in  this  case.  Betimm  Woc4  was  i» 
BlewittY.  RoberigmmABdmr.Herm:  m 
that  case  the  word  is  "issue."  In  Stot 
the  testator  gives  all  his  property  to  jirodurt 
There  is  only  a  direction  to  pay  to  the 
more  sensible  construction  would  be,  thrt 
is  only  for  the  minority  of  tiw  i^iild. 

same  interest. 

E.  F.  South,  in  reply. ^TtottNttWiJ 
ther  is  an  informal  mode  of  givlw 
merely  empowers  the  mother  to  give  a  n 
annuity  during  Uie  minority  of  the  Am 
amount  of  the  rwlBlw^  ^^'99^ 
unity  of  100<.  is  rf  umU  Hm  —I  niNI 
given  to  bis  other cUtaa.  ftoMiiwi" 
pose  that  ha  meant  tut  mtft  Mfy  t»1i 
the  othm. 

The  VtcB-CHAXCELLon,  after  readirg  ov 
of  the  will,  said,  that  it  had  stnick  hm 
arnmeBt,  tiiat  the  question  was,  whethir 
did  not  necessarily  shew  that  it  was  only  n 
the  child  during  infancy ;  but  he  rather  ilmi 
Court  should  put  a  more  liberal  constructi 
case  there  was  a  fund  pointed  oat,  and  lie 
child  became  abeolot^y  entitled  to  the 
death  of  the  firthaiL  aiC  tk«  «klU«MU  < 
lately. 

Dedare— cAuf,  omnAwfttftlMi  eoiiid 

wiU  and  codkOs  of  ths Malm, tal^^Z 
omms^  qf  IWt.  Jamaica  cwrren^  to  Edu 
Ymtea/or  hit  and,  after  ku  dcetate, 
annNftr  e/lOOK.  Hke  wrrmof  to  tkt  tvffr't 
onfyehild9fth«mid  SdwardOfOson  U/^ 
tko  m/ant  piaimif  it  mtiUed,  oat  of  the  asti 
tatOTytonch  a  $am  of  jmt  CaU.  Omsf^ 
due$Hi0tai4amni^,  lleArittHi'^, 
MBMMf  ^  Ala  «rrMra  ^  1*9  «MH#^ ' 
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fim^  *ad  I*  memrtaiu  teHat  turn  «/  .U  per  Gmt. 
Cmm M  nMrimI  to  mrtrndt  rt<  taid  mimmUf.  Xeterte 
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t.  Cakxbok's  Coalbrook  Stram-ooal  and 
QffiiKi  AHiiLocoHKE  Railwat  Comfaht. — Jim.  19. 

TISFiri,  e.  110,  «.  29— Jbifl<-jtoe(  Coupany^lH- 

retton — Contract. 
jUn^ftr  a  loam  of  Xonqf  entered  iuto  baueen  a 
(hpimg  re^tltred  mder  tJte7  ifQ  Via.  e.  110,  and 
mitffllteJHreetort,  i$  wit^  the  29th  Section,  and 
'mmt  ht  ea/oned  agaiiut  the  Oompamjf  mUese  it  has 
^  imtii^niii  If  a  GemmU  MaeUiv  ^  the  Share- 

IMjkiaaehulaCompamif^enbehal/o/certaihJH- 
mtrntf  MCiM  to  mtforoe  nuh  a  dntrad,  did  not 

SH^itSeHtm  eeUrmed      euch  a  General 
H.  A  Demurrer  Jbr  wont      £ouity,  on  he- 
fUeOmte^^wsaUowed. 
^km^taaimj  Load,  and  Hot,  the  plaintifb  in 
IpHsiwtkiK  dincten  of  **  Cameron**  Coallirook 
MMdad  SniMt  and  Lonriier  Bailiray  Coin> 
TkUU,  after  atatiag  the  lonMtion  and  eom- 
_pldwaf  Uifi  Company,  under  the  provisions 
7ilTKt.cllO,  and  a  reeolniion,  passed  at  a 
I  BKit^  of  the  Company  held  on  the  27th 
ttC,  utboriung  the  directors  to  borrow,  on 
l^tnljOT  oUurwiae,  ench  aanu,  at  such  pe- 
Mil  It  neh  rates  of  interest  as  thev  might  deem 
~ '  at  forth  an  agreement  entered  into  between 
B  nd  tbe  Company  for  a  loan  by  the  former 
htte^  im  the  seconty  of  the  promissory  note  of 
^--i^aity,  ud  a  Hen  on  certain  calls.   This  loan 
MiMlirtl/arrisd  into  affect,  and  there  was  a 
VMweAw  from  th«  Company  to  the  plaintide 
<f  it.  The  hill  did  not  (tata  that  the 
MmU  btea  nluitteil  to  and  confirmed  by  a 
flMaiiliMyofthe  Company.  The  bill  prayed  for 
what  was  due  mm  tlie  Company  to  the 
■■■ftiiteipKtof  the  loan;  an  aceonnt  of  the  monies 
Snd  bjr  tte  ComtMiy  in  reqiect  <^  the  calls  on 
fyattkiiaiftilkKd  they  had  a  lien ;  and  for  an 
Its  ratntin  toe  Comi>any,  and  their  officers, 
■■liieBti;  from  rrocirii^  any  further  monies 
^mH^"^  iiBh  calb.   The  plamtim  vers  described 
aetcbants,  and  the  bUl  was  not  filed  by 
cluraeter  of  abardiddMB  and  directots ; 
g**'*'*  tiieir  bdng  shareholders  and  directore  of 
VraHfiij  did  diitiactly  ai^ear  <m  the  face  of  the 
Ul  the  Company  filed  «  genaiml  de- 
■"•y 'i^rf  ejnity. 

■d  IF.  fK.  Oocmerf  in  snpsort  of  the  damur- 

 ■  te  th*  7  *  «  Vict. «.  1 10,  a.  29,  by  whieh  it 

""tbt  if  any  director  of  a  joint-stock  com- 
nMgBtacd  onder  this  act,  be  eftker  dtreetly  or 
^*f|^  pawned  ev  intexcated  in  any  contract  pro- 
f||nM  Made  by  n-  on  briialf  of  tlM  c<mipMiy,  whe- 
had,  nstoiiab,  woA  to  be  done,  or  for  any 
9^*MMTcr,  daring  the  time  he  diall  be  a 
^QM>iUl,  on  theaabjact  of  any  such  contract  in 
2 r"? ^  **  osBMvaed  tat  intercated,  be  pre- 
^^'n*  nting  or  otherwiae  aotiap  as  a  director; 
z!*'*'^»Te>atiaet  or  doali^  (except  a  policy  of 
^^piDlsf  lanai^,  or  ewtnct  £or  the  par- 
Pjfaatirie,  or  of  aenrica,  whieh  is  respecttvelv 
*f  At  proper  bniinem  d  tlM  eanpaay,  sncn 
jwagaaoti  apoa  tha  lamaM  tbo  lilfo  teroaaas 
9KiatttGt  with  odur  eaatoMa  or  pwehaaHo) 
g'ataaj  iaUt  im  which  any  diteetor  shall  be 
Aea  Ae  tmas  of  audi  eontnci  or  deaUng 
Hbitled  to  tiie  atxt  goDoxal  or  nwdal  moet- 
yfciaihiiMai^  to  ha  mminniinrl  for  that  pur* 


pose ;  and  that  no  such  contract  shall  have  force  until 
approved  and  confirmed  by  the  majority  of  votes  of  the 
shareholders  present  at  snch  meeting." 

Swaneton  and  Prenderjfoet,  in  support  of  the  bill, 
contended  tliat  the  words  "  contract  or  dealing,"  in  tha 
aenience  "  if  any  contract  or  dealing,"  must  be  con- 
strued with  reference  to  the  previous  words,  "  whether 
for  land,  materials,  work  to  be  done,"  and  as  meant  to 
comprise  only  cuitzacta  relating  to  the  objects  then 
specified.  The  atatuto  enumerates  the  things  whidi 
are  uaaally  the  subject  of  contracts  and  dealings  b^ 
tween  parties  and  companies  of  this  character;  and  tha 
expression  "for any  purpose  whatsoever"  applies  otdy 
to  contracts  of  the  same  description  as  those  previously 
mentioned;  and  the  contract  sought  to  be  enforced  by 
the  present  bill  is  not  a  contract  of  that  description. 
The  section  applies  only  to  contracts  relating  to  worka^ 
and  not  to  contracts  for  providing  a  fund  or  loan*. 

Khiobt  Brucb,  V.  C. — His  Honor  said  that  lu 
thought  the  alleged  contract  came  within  the  29th  sec- 
tion, and  that  he  must  allow  tlie  demurrer.  He  then 
called  upon  the  counsel  for  the  defendanto  to  address 
him  on  the  questions  of  costs  aud  ameodment;  and, 
haviiw  heard  them,  ha  gave  the  plaintitli  liberty  to 
amend,  and  reserved  Uu  qaeatimi  oi  costat. 


VICE-CHANCELLOR  WIGRAM^S  COURT. 
FtssELL  V.  Elwin. — Jpril  20  and  21. 
Praaiee—Q2.nd  Order  of  August,  1841— />ecr«. 
Where  a  Ceetui  que  TVaif,  having  the  Option,  under  the 
d2nd  Order  of  Auguet,  1841,  to  proceed  either  agamtt 
all,  or  tome  onfy  of  a  Number  of  Tnttteet^  jointly  and 
eepereUfy  liable  fi>r  a  Breach  of  Truet,  electe  to  proceed 
against  all,  he  will  not,  at  the  Hearing,  be  allomed  to 
ka»e  hie  Bill  diemieeed  as  againet  one  Defendant,  and 
tedte  a  Decree  as  against  the  others.    Therefore,  wherep 
in  a  Suit  so  framed,  one  of  the  Trustees  became  bani' 
rupt  after  the  Cause  woe  at  IseuCf  the  Court  refused  to 


*  The  csMs  of  Warren  r.  How  (3  Dowl.  St  Ry.  494 ;  2  B. 
&  C.  283]  and  Belcher  v.  Sikei  (6  B.  &  C.  234),  on  tbe 
coDitroction  of  the  Stomp  Act,  appear  to  be  not  ituppllcable 
to  tbe  above  caw,  as  mpporting  Ae  argument  of  the  warned 
conud  for  the  plaindlTs.  In  Belcher  v.  Siket,  the  Lord  Chief 
Jaitioe  ebwrved : — "  Tbe  words  (of  the  Stamp  Act)  are,  *  con- 
veysnce  of  uy  rigtit,  title,  interest,  or  daim  to  aoj  lands, 
taoements,  rents,  aonattiea,  or  ether  prepertjf,'  for  or  in  re- 
spect oi  tbe  deed,  wkereby  the  lands  or  otber  Uiinga  sold  shall 
be  eiMiTeyed  to  tbe  pardusar.  The  alatate  eonineratcs  things 
which  are  tbe  sal:4*ct  of  mIc,  and  wUdi  are  nraaUy  converted 
intomoneji  and  I  think  that  the  ezpressbo  '  other  prepertf 
appUei  01U7  to  property  of  tbe  same  description  ss  that  pre- 
viooaly  mentioned,  vb.  soeh  property  as  is  nsosllj  the  sobject 
of  sale,  and  may  be  converted  into  money." 

t  Jan.  9.— Tbe  plaintifls  baviog  obtained  ft-om  Vice-Chao- 
cdlor  Wigram  an  iajnoction  ex  parte  to  reitrain  the  defend* 
ants,  tbeir  officefs,  servants,  and  agents,  ftom  leueivlag  aay 
nwmes  in  reqiect  of  tiie  tsBa  disged  to  be  eomprbcd  m  the 
plaiatiBa'  Uen,  a  motion  was  now  nude  before  bis  Honor,  at 
bis  private  residenoe,  on  behalf  of  tbe  defcndants,  to  iliswlTa 
that  injonction. 

The  Solmiar.QnerfU,  Smssell,  sad  W.  W.  Cooptr,  in  sap. 
port  of  Oe  BMtion,  referred  to  the  7  &  8  Viet.  c.  1 10,  s.  29. 

awmUan  and  Preniarfost,  contia,  imad  argnmcnls  riml- 
lar  to  those  used  by  them  in  support  of  &a  UU  befon  Vies- 
Chancdlor  Knight  Bruce. 

WiGUAH,  T.  C— The  bill  is  Sled  to  enforce  a  contract  be- 
tween the  Company  and  certain  of  the  directors,  bat  tbe  Com- 
pany appears  now  for  the  first  time  as  a  Company.  The 
■bardiolders  appear  in  the  transaction  now  for  wb  fint  time. 
Tbe  set  was  pused  to  protect  and  redeve  them,  the  share* 
hoUers,  Tbe  eontraet  in  question  was  a  contract  to  bonow 
Boney.  Can  1  s^  that  snch  a  ooatraet  is  not  wttUa  the  aao- 
tioD?  I  am  opbriM  that  it  is ;  thafcttismridi  aadtt^Oa 
bedissrived,wjth< 
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iMt*  a  Deene  offoitul  tis  oth0r$,  but  ordered  tie  Oauae 
fo  stand  overt  ^o*  Attignm  of  tie  Boning  might 
be  made  Parties  by  supplemmtel  BiB, 

The  bill  was  filed  by  the  parties  beneficially  inter- 
ested in  the  residuary  estate  of  a  deceased  testator 
asainst  the  surviving  executors  and  the  administrator 
of  a  deceased  executor,  charging  that  a.  jiortion  of  the 
ascertained  residue  of  the  testator's  e&tate  had  Leon 
misapiilied  hy  the  executors,  and  [irayin^  that  the  de- 
fendants, nr  such  of  them  as  the  Court  should  think 
fit,  might  be  held  vesponsiblo  for  tlie  residuary  estate; 
and  timt  the  same,  when  paid  in,  might  be  npplicd 
upon  the  trusts  of  the  will.  The  bill  also  pravrd  the 
appointment  of  new  trustees  in  the  place  of  the  defend- 
ants. From  tha  umrer  of  the  Mirviving  executors,  it 
appeared  that  the  mm  of  WH^  part  of  the  reriduaiy 
estate,  had  been  left  under  the  sole  control  of  Uie  de- 
ceased executor;  And  tha^  in  consequence  of  his  deatii 
insolvent,  the  mne  WM  not  futhcominff.  The  re- 
mainder of  the  redduary  estate  ^peaira  to  be  ac- 
counted for. 

Sir  John  Romilly,  S.  G.,  (with  whom  was  Batten), 
for  the  plaintiff,  stated,  that,  after  tlte  cause  was  at 
itsne,  one  of  the  defendants,  the  iur\  iving  executors, 
had  hecoine  bankrupt,  and  asked  for  a  decree  against 
tlie  olher  difenilaiits.  It  was  submitted,  tliat,  the 
breach  of  trust  being  clear,  and  the  suit  being,  not  for 
an  administration  of  the  estate,  but  merely  to  make 
the  executors  responsible  for  the  loss  of  the  900/.,  the 
case  was  one  to  which  the  32nd  Order  of  August,  1841, 
applied.  (Perry  v.  Knott,  5  Beav.  293;  Kellaioay  v. 
Johnson,  ia.319;  Lmg  v.  Cobaan,  10  BeaT.370).  By 
that  Order  an  option  was  giren  to  the  pl^tiff  to  me 
either  all,  or  some,  or  one  only  of  the  executors ;  and  it 
was  competent,  therefore,  for  the  plaintiff  to  waive  the 
relief  asked  against  the  bankrupt  defendant,  and  to 
take  the  same  decree  as  he  would  be  entitled  to  had  he, 
in  the  fir--f  instance,  elected  to  proceed  againbt  the  de- 
fendant- uilid-  than  the  bankrupt. 

M  ui'</  ami  (lurdon,  for  the  defendants  other  tlian 
the  baitki  ii}  f,  iii^-istcd,  that  a  decree  cuutd  not  be  made 
till  the  assignees  of  the  bankrupt  had  been  made  parties 
by  ropplemental  bill.  It  had  nowhere  been  laid  down 
as  a  universal  proposition,  tliat,  wherever  a  state  of 
circumstances  cjcisted  which  constituted  a  breach  of 
trust,  if  a  loss  were  tneumd,  the  cestai  que  trust  could 
arbitrarily  select  one  trustee,  and  duuve  him  as  for  a 
breach  of  tmst,  whatever  the  nature  of  the  complaint 
might  be.  {Shipton  v.  Raiolins,  4  Hare,  62.'Jl.  Had 
the  plaintiff  originally  elected  to  proceed  agamst  the 
solvent  defendants  alone,  they  might  possildy  have 
establishetl  a  ease,  shewing  a  reason  why  such  a  form 
of  suit  should  not  have  been  adopted.  It'  there  was  a 
possibility  nf  such  defence  being  made,  it  would  be 
unjust,  at  tlie  liearing,  after  the  plaintiff's  case  liad 
been  made  and  the  defence  put  in,  to  Siiy  that  the 
plaintiff  might  claim  the  benefit  of  the  Order.  It 
was  submitted,  therefore,  that,  when  once  the  plaintiff 
had  elected  to  proceed  in  a  particular  way,  he  could 
not  arbitrarily  change  the  form  of  proceeding  at  the 
hearing. 

Th«  SolkUor^QMOvTt  In  teplr^ 
■  Sir  Jahes  Wieuir,  V.  C,  after  stating  that  he  as- 
sumed, for  the  purposes  of  the  olwervations  lie  was 
about  to  make,  that  tiie  case  was  one  in  wliich  the 
plaintiff  was  not  bound  to  proceed  by  an  adminis- 
tration suit,  said,  that  the  executors  ap))eared  to  have 
eommitteii  a  breach  of  trust,  for  which  tln-y  were 
jointly  and  severally  liable  ;  and  that  the  oi'nd  Order  of 
August,  1841,  liad,  in  such  a  state  of  circumsianceH, 
given  the  cestuis  fjue  trust,  wlio  had  been  injured  !iy 
the  breach  of  trust,  an  option  to  proceed  either  against 
all  the  executote,  or  against  some  or  one  of  them".  In 
the  present  case  the  plaintiff  had  exercised  tliat  option 
by  filing  a  bill  against  all.  If,  at  the  hearing,  the 


plainUff  had  dedred  aHiitrarily  to  have  th« 
missed  as  against  some  or  one  of  the  defendsn 
take  a  decree  against  the  others,  such  an  s] 
would  have  been  refused.  The  Court,  in  sn 
would  have  said,  '*  You  have  filed  your  bill  ag 
but,  if  you  had  originally  elected  to  file  j  our  b 
some  or  one  only,  those  against  whom  the  bill 
might  have  proved  a  case,  to  shew  why  they  s 
be  so  dealt  with."  Many  cases  admitting 
defence  might  he  suggested.  In  the  priiiciltf 
suit  had  come  before  the  Court  for  hearing 
anything  that  ai>peared  upon  the  procee^ii 
was  no  reason  why  a  decree  against  all  the  < 
should  not  be  made.  It  was  said,  however,  h 
and  admitted  om  all  ridesL  that  one  of  tbe  f 
become  banlErapt.  That  bein^  the  ease,  tiM 
course  was,  not  to  reqnire  evidence  of  the  fact, 
the  ease  stand  orer,  fo  bring  the  assignees  1 
Conrt  by  supplementjil  bill.  The  plaintiff, 
resisted  the  adoption  of  this  course,  and  insiste 
the  bill  might  nave  been  filed  originally  agii 
only  of  the  defendants,  he  was  certainly  t 
take  a  decree  against  the  persons  named  i 
ants  olher  than  the  bankrupt.  The  Vice-( 
then  observed,  that  he  was  not  of  that  op 
that  the  cause  must  be  dealt  with  in  the  usui 
directing  it  to  stand  over,  for  the  purpose  of  u 
ase%nees  of  the  banlcmpt  pwttea  by  sappleme 


COURT  OF  (iUEEN'S  BENCH 
TRIN.  TBBM,  /mu  1»  t  MXCH.  TEBM,  Nov. 

EXCHEQUER  CHAMBER. 
TRINItY  VACATION,  June  17,  ISU 
Bowers  r.  Nixon. 
Declaration  in  Covenant  upon  an  Tntlmtuit 
staled,  that  Plaintif  demised  to  Defnidm' 
for  Nmrty- nine  Years,  at  a  yearly  Rent  of  \ 
also  yidding  and  paying  unto  Plaintif,  vpa 
of  Payment  of  the  satdyearly  Bent  fintrm 
and  above  the  same  Rmt^  a  farther  yesnj 
Sum,  according  to  the  Rate  of  20/.  tksM 
grmni^  or  mowing  Land  wkieh  DefeMt 
eoHK  to  be  ploughed  or  mod  in  Tillage  ■ 
Consent  of  PUsOtt^:  and  obo  yidding  « 
unio  Plaint^,  irpom  tko  Ikyw  <f  Payment  ^ 
yearly  Rait  first  named,  over  and  above  tkt 
eo  reserved,  according  to  the  Rate  of  20/ 
of  any  of  the  Land  tehich  Defendant  shoulj 
or  viion  trhieh  he  should  sow  Potat>ys,  or  f' 
he  s/ioiild  tale  more  than  Three  Crops^  of 
in  any  One  Vimrfc  vf  TUlape,  or  /''.""'*'* 
he  talm  a  second  or  other  C'rup  «/  "*2 
maling  n  clean  .Summer  Fallow,  ^e.,  Sfji 
should  be  taken  a  third  Crop  in  ovy  Ob*^ 
Tillage,  without  seeding  doum  tiesauie,  Ac- 
aet>eral  eventual  or  contingent  Bents,  ij  a»y  f 
become  dne,  toht  nddiUmnltotkeJk^m  -''^''; 
aadtohepaidamape^fakha/irtar^k^^^^^ 
and  the  first  Payment  thereofto  become  due  a» 
at  that  Day  of  Payment  ofthetmdfirst-m'f 
which  ehoHld  first  or  next  happen  aftei-  snch  e 
eontingait  Bent  should  be  incurred,  ">':''  ^\ 
payable  from  thenceforth  during  all  (hi- 
Term  thereby  created:'  Sixth  Breach,  l-al 
ant,  in  Three  suceessirc  Years  and  m  Vnc^ 
Tillage,  f>  irit,  1843,  1844,  and  1845,  toot  i 
ccssivc  Crips  of  Corn,  to  ttit,  of  Oats,  on 
seed  doton,  wherely  he  became  liable  to  fof 
other  yearly  Rent  of  125/.;  and 
yearly  Payment  of  the  said  Bent  had  oeem* 
on  the  26th  Mar^.  184fi,  yet  B^en^^, 
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Ufjmlg  PwMoite  of  lie  »md  Rent  htd  heeome  dut^ 
m.mAem SgitemUr,  l&tf,  mul  fJtff  2fiM  AfareA, 
2m,fd  D^eidaiU  had  not  paid  ike  eame.  Upon  the 
Fnit^  «fti«  Lease  at  tie  TnaJf  it  appeared^  rAof, 
a  Aidiim  to  ike  Reddendum  a*  let  out  m  the  De- 
Anrtw,  it  OMtonteil  tike  following:—"  And  also 
pUnif  ni  p^f^^  lotto  PiaintiJ',  upon  the  Daf$  for 
S^mtMUieteuLReatfint  reserved  over  and  above 
tttiM  And,  the  farther  yearly  Rent  or  Sum  of20/. 

I^imtf  Lad  MlieA  Aould  he  mowed,  unless  X>«- 
^^MMime  at  tite  least  in  every  Three  Years 
tio-AM  njideat  Manure:" — Held,  that  the 

JmmmUnethttaiemAdmmtase^ena  Pleaof 

Ari^ite,  if  tke  Court ^Bxdtemur  CSiamber,  affirming 
Mil  J^Mtf  y  the  Court  of  Quem*s  Bench,  that  De- 
-dof  Ht  hehk  to  the  eontingeat  Jient  reserved  in 
likiBrmuh  ef  the Seddenium  for  taking  Three 
^^^mmCnpt  ef  Oats  w&hoiU  seeding  down. 
JWMi  An  lame  found  for  Defendant  on  the  sixth 
Jill  I,  vdhr  Plaintif  on  the  seventh  Brweh^  the 
-JitfmlkPmlea  was,  as  to  the  sixth  Breath,  that 
D^ieU  met  tie  Time  of  sowing  the  tiiird  of  the 
itf  nmC^pf  of  Com,  seed  down  ijc.;  and  as  to 
iiumABrtadi,  that  J>rfendant  did  not,  at  the 
Tm4uiui0the  third  of  the  said  Three  Crops  of 
Qn,Ml«ni       Judament  having  been  entered 
9  mM,  a  Writ  ^  Error  was  brought  there- 
yn,uiit  fillomng  Error,  among  others,  was  as- 
npd:-1\tt  the  Issue  raised  upon  the  sixth  Breach 
i^imfwadfor  IMendant,  that  raised  upon  the 
Mdim  dmld  also  have  been  found  for  him. 
^hpmea  M  the  Court  of  Error,  the  Postea  was 
amddkMtraf  the  Judge  who  tried  the  Cause, 
mfind^  to  kit  Notes;  and  an  Order  was  also 
»ede  U  aae»i  the  Ju^ment-roll  and  Transcript, 
mfendi^  to  a«  amended  Postea.    The  Amendment 
m  m  PhUs  was,  as  to  the  sixth  Breach,  that  Defend- 
*»  *  «^  A  the  Tiwte  of  sowing  the  third  of  the 
•■■Ofi  if  Com,  seed  downSic;  and  that  the  half- 
oBtged  to  have  fallen  due  on  the  25tit  March, 
'  ^MXM<  payable;  and  as  to  the  seventh 

f^KthetOshelf-pearfySums  alleged  to  havefaUen 
^'^^tith September,  1845.  and  the  2^  March, 
*y  mi  kerne  poj/uAUi—HM,  that  the  original 
^tnihi Postea  being  manifestly  inconsistent,  the 
nt  «i  tried  tike  Cause  had  Power  to  order  the 
2^  *»  mended,  and  that  tiie  Order  for  amending 
"  "yatrg/f  was  properly  made,  though  in  a  Term 
***f"*l»  that  in  which  Judgment  had  been  en- 
hiSl^  «/ter  a  Writ  of  Error  had  been  brought. 
*  •mn^ai  Action  to  recover  the  half-yearly  Pay- 
M  tie  29fA  fSeptember,  1846^  and  the  2dfA 
the  Declaration  was  as  before.  Defend- 
.^uwdOferof  the  Indenture,  and  set  it  out,  and 
f^:-Htld,    the  Court  of  Queen's  Bench,  that 
tttoved  w  the  third  Clause  of  the  liedden- 
T*^f9ttUe  as  Rent  annually  during  the  Residue 
It  n*^     iM<  M  a  Penalty  on  the  OctuiTcnee  of 
S™*  •/**«  Counamt. 
^ymtMn  in  eoTenant  itA(«d.  that,  by  an  indenture 
Jited  the  27th  May,  1808,  between  John  Phi- 
g^yone  part,  and  Wuiiam  Nixon  the  elder,  since 
^^MBdtfie  defendant,  William  Nixon,  of  the  other 
S  ^Ii  "nto  William  Nixon  the 

f^-_  ^  deleadant  certain  mesnuges,  lands,  and 
therein  mentioned,  from  the  20Ui  September 
2^?*^  ^or  the  term  of  ninety-nine  years  thence 
^"wDg,  if  the  said  William  Nixon  the  elder  and 
j^yfcaiMit,  or  either  of  them,  should  so  long  live, 
ij^wgud  payiiw  therefore  yearly  the  yearly  rent  of 
^^Sjv  balf yearly  payment^  on  the  2fith  March  and 
September  in  each  year;  "and  also  yielding 
^        Jo'*<*  Pbilipt,  his  beira  or 
U  «  apon  the  dqn  or  times  of  p^ment  of  the 


said  yearly  rent  first  ftboTe  reserved,  over  and  abore  the 
same  rent,  a  further  yearfy  rent  or  sum  aeeordinf  to  tha 
rate  of  SOI.  of  like  lawful  money  the  acre,  and  so  m  pro- 
portion for  a  less  quantity  than  an  acre,  of  any  of  the 
closes,  pieces,  or  parcels  of  land  thereby  demised,  which 
were  then  and  hful,  for  the  space  of  seven  years  then  last 
past,  been  used  as  grazing  or  mowing  land,  which  they, 
the  said  William  Nixon  the  elder  and  the  defendant, 
or  an^  person  coming  into  the  possession  of  the  said 
premisea,  or  any  part  Utereof,  under  them  or  either  of 
them,  should,  at  any  time  or  times  during  the  continu- 
ance of  the  sud  demise,  cause,  procure,  permit,  or  suffer 
to  be  ploughed,  di^d,  broken  np,  converted  into,  or 
had  or  used  in  tillage,  or  to  be  used  or  occupied  other- 
wise  than  as  meadow  or  pasture  htnd,  without  the  li- 
cense and  consent  in  writing  of  the  said  John  Philips, 
his  heirs  or  assign^  first  bad  and  obtained  for  that  pur- 
pose; and  also  yielding  and  paying  unto  the  said  John 
Philips,  his  heirs  and  assigns,  at  or  upon  the  days  or 
times  of  payment  of  the  said  yearly  ront  first  above 
named,  over  and  above  the  said  rent  so  reserved  as 
aforesaid,  according  to  the  rate  of  20/.  of  like  lawful 
money  the  acre,  and  so  in  proportion  for  a  lesser  quan- 
tity, of  any  of  the  like  closes,  piece^  or  parcels  of  land 
thereby  demised,  of  which  tlie  said  William  Nixon 
the  elcler  and  the  defendant,  or  either  of  them,  should 
set,  let,  or  part  with  the  possesuon,  use,  or  oocopation 
to  any  person  or  persona  whomsoever,  or  upon  which 
the  said  William  Nixon  the  elder  and  the  defendant,  or 
either  of  tlicin,  or  any  person  or  persons  bwoming  poa- 
sesaed  of  or  entitled  to  the  use  or  occupation  of  tbe  nSA 
premises,  or  any  part  thereof,  by  or  through  the  meani^ 
consent,  default,  act,  privity,  or  procurement  of  the 
said  William  Nixon  the  elder  and  the  defendant,  or 
either  of  them,  ^ouM  sow,  set,  or  plant  any  rape,  wond, 
or  potatoes,  except  potatoes  in  the  garden,  or  above  half 
an  acre  at  one  time  of  flax  or  hemp,  or  from  which  he 
or  they  should  have,  get,  or  take  more  than  three  crops 
of  com  or  grain  in  any  one  course  of  tillage,  or  from 
which  should  be  taken  a  second  or  other  crop  of  wheat, 
without  making^  a  clean  summer  fallow  of  the  lands  to 
be  sown  therewith,  and  spreading  on  every  part  of  such 
&lIow  a  sufficient  quantity  of  lime,  marl,  soil,  or  com- 
post, or  from  which  should  be  taken  a  third  crop  in  any 
one  course  of  tillage  without  seeding  down  the  same  at 
the  Ume  of  sewing  the  third  crop  in  each  coarse  of 
tillage  in  a  hnsbandlike  manner,  and  sowing  every  acre 
thereof,  and  so  proportionablv,  with  twelve  pounds 
weight  at  the  least  of  good  red  clover  or  other  proper 
gnus  seeds,  at  the  option  of  the  said  John  Philips,  his 
heirs  or  assigns,  if  notice  of  such  option  should  be  given, 
and  laying  and  spreading  on  each  and  every  acre  of 
the  land  so  seeded  down,  after  the  crop  of  corn  or  grain 
sliould  have  been  gotten,  a  sufficient  quantity  of  good 
rotten  dung  or  other  compost :  the  said  several  eventual 
or  contingent  rents,  if  any  such  should  become  due,  to 
be  additional  to  the  first- mentioned  rent,  and  to  be  paid 
and  payable  half-yearly  by  equal  portions,  and  the  first 
payment  thereof  to  become  due  and  be  made  at  that 
my  of  payment  of  the  said  first-mentioned  rent  which 
should  first  or  next  hap^  after  such  eventual  or  con- 
tingent rent  should  be  incurred,  and  to  continue  pay- 
able from  thenceforth  daring  all  the  residue  of  the  term 
thereby  created/'  Covenant  for  pa_yment  of  the  said 
yearly  rent  of  100/.,  and  also  the  said  several  eventual 
additional  rents,  or  such  of  them,  if  any,  as  should  be 
incurred  or  become  due  at  the  several  days  and  times, 
and  in  the  proportions,  manner,  and  form  above  ex- 
pressed, according  to  ihe  true  intent  and  meaning  of 
the  said  indenture.  Averments  of  the  entry  of  the 
lessees,  and  setting  out  the  title  of  the  plaintiff.  First 
breach,  non-payment  of  60/.,  being  rent  in  arrear  for 
half  a  year.  Second  and  third  breaches,  that  after  the 
making  of  the  said  indenture  of  demise,  and  after 
the  plaintiff  had  so  become  and  while  he  was  so  wised 
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of  the  said  reversion  of  and  in  the  said  demised  pre- 
mises as  afori'Siiid,  aiul  during;  the  w.iid  term  gruiited 
b}'  the  said  indenture  of  demise,  and  whilst  the  de- 
fendant was  BO  possessed  of  the  said  demised  preioiseB 
as  aforesaid,  to  wit,  on  the  1st  May,  a.d.  1846,  defend- 
nnt  did,  in  and  upon  s  certain  part  of  the  said  demised 
premises,  not  being  the  said  garden,  or  any  part  thereof, 
to  wiL  in  and  npon  three-quarters  of  an  acre  of  a  cer- 
tKfai'close,  parcel  of  the  said  demised  premises  called  &c., 
BOW,  set,  and  plant  potatoes,  contrary  to  the  form  and 
efl'ect  of  the  said  indenture  of  demise,  and  tlio  said  cove- 
nant of  the  defendant  in  that  behalf,  whereby  the  de- 
feadant  became  liable  to  pay  to  the  plaiatifT,  by  such 
half-yearly  payments  as  aforesaid,  a  certain  furtlier 
yearly  rent,  to  wit,  the  yearly  rent  of  liiL,  licing  at  ami 
after  the  rate  of  20/.  tlie  aero,  as  aforesaid,  over  and 
aliove  the  said  fir^t-menlioned  yearly  rent  of  100^. :  and 
allhougli  one  of  the  said  lialf-yearly  days  of  payiiuiit  of 
the  said  fi rat -mentioned  rent,  to  wit,  of  100/.,  that  is  to 
8oy,  the  2flth  September,  a.d.  1845,  being  the  half- 
ywAj  day  of  payment  of  tfaf^safd  fingb^iaentioned  rent 
wbion  firstly  happened  after  the  ttia  sowing,  setting, 
md  planting  oTt^e  said  potatoes,  and  after  the  said 
eventual  and  contlogent  rent,  to  wit,  of  16f,,liad  been 
so  incnrred  as  afuresaid,  Iiad  elapsed  before  the  com- 
mencement of  this  suit,  and  a  large  sum,  to  wit,  71-  10s., 
for  one  lialf-year  of  the  said  last-mentioned  eventual 
or  contingent  rent,  to  wit,  of  15/.,  ending  on  the  day 
and  year  last  aforesaid,  had  heeonie  and  was  due  and 
payalile ;  yet  the  defendant  did  not  nor  would  pay 
the  said  last-mentioned  rent,  or  any  part  thereof,  hut 
therein  wholly  failed  and  made  default,  and  the  same  is 
still  due  and  in  arrear,  c^ntrnry  to  the  true  intent  and 
meaning  of  the  said  indenture'of  demi-e  and  the  .^^liJ 
covenant  of  the  defendant  iu  that  behalf :  and,  although 
afterwards  another  of  the  said  half-yearly  days  of  pay- 
ment of  the  said  firBt-mentioned  rent,  to  wit,  of  100/., 
that  is  to  ny,  the  26th  ;Bfarch,  a,b.  IdiB,  being  the 
half-yearly  day  of  payment  of  the  sud  first-mentioned 
rent  which  secondly  happened  after  the  said  sowing, 
setting,  and  planting  of  the  said  potatoes,  and  after  the 
said  eventual  and  contingent  rent,  to  wit,  of  15/.,  had 
been  so  incurred  as  aforesaid,  !md  elapsed  before  the 
ccmmcnecment  of  this  suit,  and  a  large  sum,  to  wit, 
71.  If'--'.,  for  one  other  half-year  of  the  siiid  li\st-men- 
tioned  ftirther  yearly  rent,  to  wit,  of  15/.,  ending  on 
the  chiy  and  year  aforesaiil,  had  become  nnd  wag  due 
and  payable  ;  yet  the  defeu'laiit  did  not  nnr  would  pay 
the  said  last-mentioned  rent,  or  any  ])ail  tliureof,  hut 
therein  wholly  failed  and  made  default,  and  the  same 
is  still  diie  and  in  arrear,  contrary  &e.  Kxtfa  Inre^lt, 
that  after  t,he  making  of  the  nld  iadmitDn  of  demise, 
and  Kfter  the  ]»taintlff  had  so  'become  and  whilst  he  was 
so  seised  of  i3m  said  rereraion  of  and  hi'the  said  demised 
remises aforesaid,  and  during  the  said  term  granted 
>y  the  said  indenture  of  demise,  and  w  hilst  the  defend- 
ant was  so  possessed  of  tlie  said  demised  premises  as 
afori  said,  the  defendant  did,  in  three  successive  years 
and  in  one  course  of  tillage,  to  wit,  a.d.  184^,  1844, 
and  184-5,  sow  and  take  three  suecesMve  crops  of  corn, 
to  wit,  of 'oats,  that  is  to  say,  one  of  snch  last-nien- 
tioncd  croi's  of  corn  in  each  and  every  of  the  (hiee  laat- 
mentiuned  three  years  respectively,  iii>on,  off,  and  from 
a  certain  other  part  of  the  said  demised  ]irenii-i-s,  to 
wit,  npon,  off,  and  fi-om  six.  other  acres  ami  a  ouarter 
aneUier  a^  of  the  said  close,  called  &c.,  and  did  not 
saed  ilsmfthe  same,  or  an^  part  thereof,  at  the  time  of 
sowing  the  third  of  the  said  three  crops  of  com  in  tba 
said  course  of  tlllftg«,  in  a  hnsbandlike  manner,  or  in 
any  other  manner  whatsoever;  and  did  not  nor  would 
sow  every  acre  thereof,  and  so  proportionally,  with 
twelve  pounds  weight  at  the  least,  or  with  any  other 
qTiantity  of  good  red  clover,  or  with  any  other  proijer 
grass  seods  whatsoever,  contrary  to  the  form  and  effect 
(^tihe  arid  iadantm  of  demiae,  and  of  the  md  core- 


i; 


nant  of  the  defendant  in  that  bellaK;  wherel 
fendunt  became  liable  to  pay  to  the  platttU 
half-yeoi'ly  payments  as  afores*nd,  a  certain  ot 
rent,  to  wit,  the  yearly  rent  of  125/.,  being  at 
the  rate  of  20/.  the  acre,  as  aforesaid,  over  i 
the  said 'fint-niMitianad  yearly  reotof  ieo£^ 
and  aben  tlie  said  addmaaal  yrarly  nnt  «l 
although  one  of  the  said  half-yearly  dm  ei 
of  the  first-mentioned  rent,  to  wit,  iWLf 
say,  the  25tli  Martdi,  a.d,  1845,  being  the  1 
day  of  payment  of  the  said  fii-st-nientioued  i 
finit  and  next  happened  after  the  said  last- 
eventual  or  contmgent  rent,  to  wit,  of 
so  incurred  as  afore^^iid,  had  elapsed  l)erore 
mencement  of  lliis  suit,  and  a  larce  sun 
105.,  for  one  half-year  of  the  said  last- 
eventual  or  contingent  rent,  to  wit,  of  125/., 
the  day  and  year  last  aforesaid,  had  becomi 
due  and  jmyable;  yet  the  defendant  did  not. 

Eay  the  said  last^mentioaed  rent,  or  any  pa 
ut  therm  whi4fy  ll^e|d  and  made  defsaH 
same  is  atiU  doe  and  In  arrwr,  contrary  to  tl 
tent  and  meaning  of  the  said  indenture  of  it 
of  the  said  covenant  of  the  defendant  in  tl 
and  80  the  plaintifiT  in  fact  snys,  that  thft^ 
although  often  requested  so  to  do,  Inis  notkq 
covenants  so  l>y  him  made  as  aforesaid,  or  an] 
ofthem,  but  has  broken  tlie  same,  and  to  keep 
with  the  ptaintilf  has  hitliertu  wholly  negl 
refused,  and  stiil  doth  neglei't  and  n-fuse,  to  ll 
of  the  plaintiff,  iS:c-  Seventh  l.i  eacli-  And  tli 
further  say*,  tliat  altliongli  afterwards,  aail 
said  lii^t-int-ntii'ned  half-yearly  day  of  pa>P 
ullierof  tlie  said  half-yearly  days  of  paynw 
said  lirst-nieiitioned  rent,  to  wit,  of  100*.,  tliat 
the  29tli  September,  A.D.  W*^  «id  the  25tl 
1Q46,  had  elapsed  heftmtbe  eoameneementt^ 
and  several  large  anms,  to  wit,  62/.  10^-  an^ 
amounting  together  to  a  larve  snni,  to  wit, 
two  other  halves  of  a  year  of  the  said  la-t-r 
further  yearly  rent,  to  wit,  of  125/.,  oue  of 
last-mentioned  halves  of  a  year  ending  on  tlie 
mentioned  2f)lh  September,  and  the  other  of 
last-mentioned  halves  of  a  year  ending  on  tie 
mentioned  25th  March,  had  become  and  wew 
payable,  yet  the  defendant  did  not  nor  would 
said  two  last-mentioned  several  sums  of  tfca- 
aforesaid,  or  anj-  part  thereof,  &c. 

First  plea,  non  est  factum.    Tliird  ple*»  ' 


breaches  of  covenant  sixthly  and  lastly  assigi 
th«  defendant  did,  at  tin  time  of  sowing  the 
the  said  three  crops  af  com  in  tlie  seid  sixtii 


breaches  asaigned'' mentioned,  seed  down  the 
acres  and  a  qnarler  of  another  acre,  in  the  s; 
and  last  breaches  mentioned,  in  a  husliaDaiike 
and  did  sow  every  acre  thereotj  and  so  pn'i  ':"- 
with  twelve  jiounds  weight  at  the  leiist  of  p'>' 
s'^eds,  accordinfT  to  the  form  and  eflect  "f 
denture  and  covenant.  Conclusion  to  the  ci.mii 
sue  tliereon. 

On  the  trial,  before  Maule,  J.,  at  the  ism 
Spring  Assizeji  in  1847,  the  lease  was  put  iB,*a 
j'oared,  that,  in  addition  to  the  reddendum 
(Irelarati'ii,  \\as  the  following:— "And  SW, 
and  paying  unto  the  said  John  Philips,  his  W 
at  or  upon  the  daya  ortimes  appointed  for  tlie  i 
of  the  said  rettt  fint  afcare  rBserred,  ow  an<J  J 
aame        de  ArOir^^  rm$  or  tmof 
lawftii  money  the  awe,  and  so  in  proportion  i  r 
quantity  than  an  acre,  of  the  land  or  grounJ 
mised,  or  any  part  thereof,  wliieh  shall  be  ""O 
the  produce  cut  for  hay  or  fo-lder,  unless  the  sm 
Ham  Nixon  the  elder  and  William  Nixon  ttie  J 
shall,  once  at  the  least  in  eveta  three  jw^ 
stow,  and  ifmafl  Itemn' ft 
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^^J^pi  wtttt  4ug,  eompost,  or  other  pn^r 
I****"^^'**'^"  ItnMthereaBon 
^^JJ^4*feUut»  tkat  thov  wma  a  TarisBce  be- 
^^Tj?**''  it  out  in  the  declaration. 

^^tt.kSr  ^  eontoded,  that,  if  it  was  a 
J^"iv~$t  W  amaiied  in  panniaBoe  of  sect.  23 
SSi  al  r*  learned  jnd^  was 

T^^BK  tha  ttattrte  apfdiad  only  to  Tariances 
-Sr*  *"^  >tipe  or  aeeidenta,  and  that  it  did  not 
ttThicfa  the  tMTty  had  intentionallv 
irt^^X™?**  his  pleadinff  in  a  manner  which 
fcf^jri  (^S?°^™'t  snd,  therelbre,  he  declined 

^  1)  ■()*■  (T  ranance,  but  reserred 

A  fat  \^  *  Tndict  for  the  delinidant  on 
fti"ifthtiti  fcnnd  Ibr  the  defendant  on 

ad^*^  ^  the  pluntiff  on  the  seventh 
•  "^••tot^*"*  d«na«8  given  was  190/, 
ymi  d  nreayint         ^  as  to  the 

P**"  *  folLi."***^!  asRgnod,  was  entered  on 
$&ti«tlZaL~~**^'>^^       defendant  did,  at 
M.m^^^  L        °^  t^"*  crops  of 

^mwiMmth  bnach  assinied,  seed  down  the 
~*fcWlM  \  jlQUter  of  aikother  acre,  in  the  said 
M  nntisBcd,  in  a  hnsbandUke  .manDer^ 
ttldUMmjicntlmBo^  and  ao  proportionahly, 
^rifc^jwndg  weighi  at  the  leaat  of  proper  stub 
MMf  to  the  fiinn  and  efleet  of  the  said  in- 
d^|^B|anunt."  And  as  to  the  ianie  on  the 
*f   .  *T'"*°  the  bfeacfa  of  ooTenant  sevwithly 
■^f^.  '«  4e  dcftndant  did  sot,  at  the  time  of 
■JJ«Sj*'(«rfthe«ijd  thm  crops  of  com,  in  the 
""•ch  »8igned  mentioned,  seed  down  the 
»l «  qurter  of  another  acre,  in  the  said 
■MBHntiiDeBtioDed,  in  a  hnsbandUke  manner,  and 
*wyteretbereof,  and  so  proportionably, 
laeWnpemaig  weijtbt  at  the  least  of  proper  grass 
JjJ^Jji^totJie  form  and  effect  of  the  said  in- 
WTtBint."  The  damages  were  assessed 
'^:-0n  the  first  breech.  Mi./  on  the  second 
■J-ilOt;  00  the  third  bieadi,  U  lOf./  and  on 
£JJ*jj^li,125/,&c.   In  the  following  Eaater 

uSe^^h  """"^  ^  *  * 
1^  **feadsat  on  the  first  iastie,  in  pnrmance  of 

l^j^^  *  to  arrest  the  judgment  on  the  last 
19  a  variance  between  the  state- 
•rfiJLT^ldum  of  the  lease  in  the  dedaration 
as  it  stands  in  the  leaaa.   [  Wigkt- 
■^^ii:  ^  honnd  to  shew  more  of 

'V^'  to  dedaxatten  than  what  makes  for  him: 
]^^|RVNeoft«]cii)|^  advantage  of  a  variance  is,  by 
iC'Srf  J    uidentnie,  and.  after  setting  it  ont 
j»;^5£™tt»«r.   (Nolo  1  to  £beA«w!rW  V. 
*£Lbt  In  *^  v»  obieeted, 

Wpl^^  of  the  nddendmn  was  (mitted.] 
ivridsttffk  ^^iM  srateace  ia  omitted,  and  the 
***iiBL  i*  **  *n  clan"  «f 

^'^^^^^y^*^*^^  Seeondly,  the  last 
■o  '  viddicet,  that  the  three  sscees- 

«ift*.m^^t!^|J^lten  by  the  defendant  were  crops  of 
^hiji^!j^Tim,  wheat  is  the  last  antecedenti 

fililllifflLU*  ^  ^  i^V^  dOth),  the 

^^^^^>«U;  and  the  Jadgment  andpostea 
^^^W*jndgmeHt-toIl,aiid  ionlled  in  the 

Term,  a  writ  of  error  was 
wipM  Ooi  jndgmenL  and  the  foUowing  errors 
MOtB^vne  assigned  :—**  Fonrthly,  that  the 
iffjoiabeirecovmd  agamst  the  said  William 
kMlbfNTcnth  hteadi  in  the  said  declaration 
Mi""^  ^  list.,  as  a  forthcr  rent  for  one  half 
41   JMd^  *fter  the  nte  of       the  acre  for  a 
A  'VtWAtaOdWiUiMB  Nixon  did,  In  three  sne- 
\^  ^2^ttvit>intbeyeinl8«S^lBM,andl845, 


and  in  one  eonrae  d  tillage,  sow,  and  take  three  sac- 
ceasive  crops  of  com  npon^  off,  and  from  six  acres  and  a 
quarter  of  another  acre  of  a  certain  close,  parcel  of  the 
demised  prenuses,  and  did  not  seed  down  the  same  at 
the  time  of  sewing  the  third  of  the  said  three  crope  of 
com,  in  the  stud  course  of  tillage,  in  a  huebanolika 
manner,  or  in  aay  manner  whatsoever;  aad  did  not 
nor  would  sow  every  acre  thereof,  and  so  propor- 
ttenably,  with  twelve  pounds  weight  at  the  least,  or 
with  any  other  quantity,  of  good  red  clover,  or  wkh 
any  other  proper  grass  seeds  whatsoevor;  whereas  no 
furtho-  rent  is  reserved  by  the  nid  indenture  demias 
for  the  omwion  to  seed  down  after  taking  three  suo- 
oeanve  croj^  of  ootb  in  one  course  of  tillage.  Fifthly, 
that  the  said  Eli  Bowers  has  recovered  against  the  saia 
William  Nixon,  upon  the  seventh  breach  in  the  de- 
claration assigned,  the  said  sum  of  125/.  fw  the  omU- 
Kon'to  seed  down  the  said  six  acres  and  a  quarter  of 
another  acre,  in  the  said  seventh  breach  mentioned, 
after  taking  three  tuccessive  crops  of  oats  in  one  coarse 
of  tillage;  whereas  no  further  rent  is  reserved  by  the 
said  indenture  of  demise  for  the  omiasion  to  seed  down 
after  taking  three  sueceasive  crops  of  oats  in  one  course 
of  tiUi^.  Sixthly,  that  the  said  fUl  Bowers  has  reco- 
vered against  the  said  William  Nixon,  upon  the  said 
■erenth  breach  in  the  said  deeltration  asusned,  the 
uii  anm  of  125f.,  as  a  further  rent  for  one  naif  of  a 
year,  at  and  after  the  rate  of  20/.  the  acre  for  the  year, 
for  that  the  said  William  Nixon  did,  in  three  snooesnve 
years,  to  wit,  in  the  years  1843, 1844,  and  1845,  and  in 
one  course  of  tiU^e,  sow,  and  take  three  successive 
crops  of  com  upon,  off,  and  from  six  acres  and  s  quarter 
of  another  acre  of  a  certwn  close,  parcel  of  the  deiaiaed 
premises,  and  did  not  seed  down  the  same  at  the  time  of 
sowing  tne  third  of  the  said  three  crops  of  com,  in  the 
said  course  of  tillage,  in  a  husbandlike  manner,  or  in  any 
other  manner  whiUsoever;  and  did  not  nor  would  sow 
every  acre  thereof,  and  bo  proportionably,  with  twelve 
pounds  weight  at  the  least,  or  with  any  other  quantity, 
of  good  red  clover,  or  with  any  other  proper  grass  seeds 
whatsoever;  whereas  It  is  not  aveired  in  the  said 
seventh  breach,  thkt  tlie  said  William  Nixon  did,  in 
throe  successive  years,  and  in  one  course  of  Ullage,  sow, 
and  take  three  sneeea^re  crops  of  com  upon,  off,  and 
from  the  said  demised  premises,  or  any  part  thereof. 
And  it  doea  uimar  by  the  record,  that  the  said  Eli 
Bowers,  in  and  by  the  said  seventh  breach,  seeks  to  re- 
cover  additional  rent  for  two  halves  of  a  year,  endioi^ 
on  the  days  therein  mentioned,  and  that  the  said  addi- 
Uonal  rent  aoeraed  under  the  circamstancea  and  at  the 
time  in  the  sixth  breach  of  the  declaration  mentioned, 
and  was  payable  from  thenceforth  during  all  the  residue 
of  the  said  term;  whereas  the  issue  raised  upon  the 
said  sixth  breach  is  found  for  the  said  William  Nixon ; 
and  it  is  also  found,  that  the  said  William  Nixon  did, 
at  the  time  of  sowing  the  third  of  the  said  three  crops 
of  com  in  the  Bud  uxth  hreneh  asHgned  mentioned, 
seed  down  the  said  rix  aerea  and  «  quarter  of  another 
acre  in  the  said  sixth  breach  mentioned,  in  a  hnsband- 
Hke  maiuMr,  and  did  sow  every  acre  thereof,  and  so 
proportimably,  with  twelve  pounds  weight  at  the  least 
of  proper  grass  seeds,  according  to  the  form  and  effiMt 
of  the  said  indenture  and  covenant ;  and  the  said  se- 
venth breach  does  not  disclose  any  cause  of  action 
whatsoever^  and  the  issue  raised  ujwn  the  said  sixth 
breach  having  been  found  for  the  eaid  William  Nixon, 
that  rwsed  upon  the  seventh  breach  sfaonld  also  have 
been  found  for  him."  Joinder  in  error.  Among 
the  points  stated  by  the  plaintiff  in  error  were  the 
foUowing Thirdly,  that  Jio  additional  or  farther 
rent  is  reserved  by  the  said  indenture  of  dMslse  for 
sowing  and  taking  three  snocessiTe  crops  of  com  In 
three  soceesrive  yean  and  in  one  oeurse  of  tillage,  and 
omittiiv  to  seed  down  at  the  time  of  sowing  tiie  third 
of  the  said  three  en^  of  com  in  a  husbttKUike  maniMr, 
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or  for  th«  nminMoji  in  inTr  evtiy  tore  of  the  Und  upon 
end  fIniSv  whu^wMldd  com  was  sown  and  Ufcen,  and 
80  pwipoi^llnaljfe  wtth  twelve  pouTiiJs  weight  at  the 
leaat,  or  with  Sj  other  quaiuiiy,  of  goud  red  clover, 
or  with  any  proper  gniSB  seeds  svliatsoever.  Fourthly, 
that  the  said  sum  of  126/.  per  annum  payable  to  the 
snid  Eli  Bowers— for  that  the  eaid  William  Nixon  did 
sow  and  take  tlnee  successive  crops  of  com  in  three 
successive  years  and  in  one  course  of  tillage,  and  did 
omit  to  seed  down  at  the  time  of  sowing  the  third  of 
tlie  said  three  crojis  of  corn  in  a  huslvandlike  manner, 
nnd  for  the  omis-iuii  to  sow  every  acre  of  land  upon 
and  from  whicli  the  said  corn  was  sown  and  taken,  and 
80  pTnpnrhpliahljr,  with  twelve  pounds  weight  at  the 
least,  or  wiui  any  other  quantity,  of  good  red  clover,  or 
with  any  other  proper  gross  seed^isnot  payable  as  rent, 
but  as  a  penalty  for  the  abnae  of  the  land.  Seventhly, 
that  the  issue  raised  upon  the  said  sixth  breach  having 
been  fuund  for  tlie  said  William  Nixon,  and  it  having 
been  also  found,  that  the  said  William  Nixon  did,  at 
the  time  of  sowing  the  third  of  tlie  said  three  crops  of 
com  in  the  said  sixtli  hreach  assigned  mentioned,  seed 
down  ttio  said  six  aeres  and  u  i|inu  ter  of  another  acre, 
in  the  said  sixth  breaeh  mentioned,  in  a  husbandlike 
manner,  and  did  sow  every  acre  thereof,  and  so  pro- 
portionahly,  witli  twelve  ponnds  weiglit  at  tlie  least  of 
proper  grains  seeds,  according  to  the  form  and  effect  of 
the  said  indenture  and  covenant;  and  the  said  sixth 
laeach  being  for  one  half-year'a  rent,  aUend  to  liavo 
been  dne  and  payable  fof  the  alltefl^  omiantHi  to  seed 
down  the  said  six  acres  and  &  quarter  of  anotlier  acre 
in  the  said  sixth  breach  mentioned;  and  the  said 
seventh  breach  being  foranother half- year's  rent  alleged 
to  have  become  due  and  payable  for  the  said  alleged 
omission  to  seed  down, as  in  the  said  sixtli  breach  men- 
tioned; and,  as  the  said  sixth  breach  has  been  fuund 
for  tlie  said  William  Nixon,  tlie  said  seventh  breach 
should  also  have  been  founil  for  liiin."  The  case  was 
argued  in  Ililaiy  Vacation,  Kel)ruary  2nd,  1848,  before 
Parke,  li.,  Alderson,  li.,  Maule,  J.,  Bolfs,  Gress- 
well,  J.,  Plait,  13.,  and  Williams,  J. 

Peacocl,  for  the  plaintiff  in  error,  (the  defendant  he- 
low). — The  two  fmdings  of  the  jury  on  the  third  plea 
an  nioonsistent  and  repugnant,  and  therefore  the  verdict 
is  Tofd.    (Com.  Dig.  «* Pleader,"  S.  23,  48;  Iteerey. 

Cro.  Car.  496).  [irotOc,  J.— I  anee  with  the  re- 
porter that  there  was  not  a  shadow  pf  inoonsistency  in 
the  findings  in  that  case.  Is  there  any  case  since  stat. 
4  Ann.  c.  10,  which  allows  the  pleading  of  several 
matters  ?]  In  Moore  v.  Butlin,  (7  Adol.  &  Ell.  60fi), 
an  award  was  hehlbad  forinconsirtent  findings.  TParki^ 
B.,  referred  to  Chajman  v.  Benson,  in  error  from  the 
Court  of  Conimou  Pleas*.]  The  same  finding  ought  to 
have  liecn  entered  on  both.  \^MtiTiIc,  J, — That  may  he 
amended  hy  the  jiulu'i''s  notes,]  On  a  writ  of  error  the 
Court  will  not  refer  to  the  judge's  notes.  [_Mau/c,  J, — 
The  plaintiff  in  error  seeks  to  establish  a  quasi  estoppel. 
But  suppose  an  action  on  the  lirst  breach  only,  and 
th«  plea  the  same  aa  here,  and  the  Jury  had  found  a  ver- 
diet  for  the  defendant;  and  mpppse  an  action  on  the 
second  breach,  and  the  aajue  usne  Joined  aa  that  on  the 
second  here,  now  would  the  defendant  have  availed 
himself  of  the  finding  in  the  first  action  ?  If  that  find- 
ing could  only  be  used  as  evi<Ienee,  it  would  be  com- 
petent for  the  jury  to  find  differently,  if  there  was  other 
evidence  to  support  such  a  finding.  Here  the  finding 
of  the  jury  on  the  first  breach  cannot  be  put  as  high  as 
an  estoppel,  lioeause  it  cannot  be  so  pleaded  until  judg- 
ment has  been  given.  Can  you  say  that  the  jury,  having 
found  mistakenly  on  one  issue  or  breach,  shall  estop  the 
plaintiifj]  Theverdictisvoid, because  uncertain.  (Cum. 
tUg.  8.  21).  The  Court  cannot  tell  which  way  to  give 

*  Tne  caw  Id  ^  omirt  bdow  li  reported  6  Haa.  &  6. 
792;  7  Jot.  190. 
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the  Judgment.  [JMi%  j^Wh^swnottli 
say  that  thejnry  ara  wrong  in  tnelrnidiDg  c 

breach  "i"]^  llie  evidence  left  to  the  jnry  was 
and  the  jury  have  found  differently  upon  th 
legations  in  the  declaration  and  plea.  [Cm 
That  would  be  a  good  ground  kt  a  moticai 
the  verdict.] 

tf'/ialclry,  contra. — There  is  no  rcpugiiai 
findings,  which  di^  not  relate  to  the  same  ])en 
[He  cited21  Yin.  Abr.,p.42!l.  "  Tnal,"  C.g 
The  finding  on  each  issue  is,  "  so  far  as  the  a 
to  the  non-payment  of  G21.  iOf.,  alleged  liy  tl 
afterwards  to  have  fallen  due  on"  &c.: 
**  afterwards"  reAaBio  the  avemeutwhidii 
of  not  seeding  do^.  lOrtmweily  J.— 
fallacy  in  treating  the  two  breaches  as  the  d 
breach  of  covenant  is  not  paying  the  cmA 
AMcraon,  B.— if  the  finding  had  been  tbttl 
ant  did  not  omit  to  seed  down,  it  woitt 
clear.  Suppose  the  only  issue  had  beat  Jj 
breach  ?] 

Peacocl,  in  reply. — An  allegation, that  (he 
did  not  ontit  fo  seed  down,  is  not  equivalent 
gation  that  he  did  seed  down.  No  time  is 
in  the  allegation  of  not  seeding  down. 

Parke,  B. — The  defendant  in  error  ougli 
to  the  judge  who  tried  the  cause  to  amend 
by  his  notes,  if  he  can.  Upon  the  pleudiD 
fimdant  in  ener  va^i  to  mt«  a  verdict 
ismea  If  ha  )wt»  A  en  «Hlwr.  If  the  am< 
mad^  tlwre  is  am  dt  the  writ  of  en 
there  Is  nothii^  fai  tlM  dtber  objection. 

On  the  8th  February,  an  application  w8 
Maule,  J.,  to  amend  the  postea,  on  the  grc 
upon  the  evidence  at  the  trial,  the  jmy  sh 
found  for  the  plaintiff  on  the  sixth  breach  as 
the  seventh  breach,  whereupon  the  leanied  ji 
the  following  order: — "  Upon  hearing  cfuns 
sides,  and  upon  reading  my  notes  of  tlic  n 
case,  I  do  order  that  the  postea  in  thiscaiiii>e  1> 
confomiably  to  my  said  notes  of  trial,  on  } 
costs."  On  the  26th  March,  Parke,  B.,  nmt 
that  the  judgmrait-roU  and  the  tnai8cri]>t 
amended  contorroahly  to  the  amended  pc'^it:' 
ment  of  costs,  and  on  rayowDt  of  costs  of  \ 
error,  if  the  plaintiff  in  error  elects  to  sba 
writ  of  error,  otherwise  not;  such  election  I 
on  or  before  the  fir&t  day  of  next  term.  The 
amended  ujion  the  judgment-roll,  so  far  aa 
the  Mxth  and  sovenlli  breaches,  stood  thiis;- 
issue  joined  on  the  third  plea,  "That  the 
did  not,  at  the  time  of  sowing  of  lli?  '1' 
aforesaid  three  cro}is  of  corn  in  the  said  sixl 
breaches  mentioned,  seed  down  the  said  six 
a  quarter  of  another  acre,  in  the  said  sixtl 
breaches  mentioned,  in  a  husbandlike  nia 
did  not  sow  every  acre  thereof,  and  so  pr 
bly,  with  twelve  pounda  weight  at  the  le«* 
grass  seeds,  according  to  the  fbnn  and  eff 
said  indeaUire  and  covenant."  And  as  to 
joined  on  the  third  plea,  "  so  far  aa  the  sami 
the  non-payment  of  the  sum  of  C2/.  10*-)  ^11^ 
plaintiff  afterwords  to  have  fallen  due  on 
March,  li}46,"  "that  the  said  last-mentione 
not,  nor  did  any  part  thereof,  become  due  "ii 
from  the  defendant  to  the  plaintiff  in  manner 
as  in  file  said  sixth  breacli  nlleijed."  Ann 
issue  joined  on  the  third  jdea,  "so  far  as  lln 
liil.'jito  the  non-payment  by  the  defendant) 
venil  sums  of  Gi'/.  and  iVlL  lOj.,  mtp 

plaiiuilf  to  have  afterw:ij-ds  fallen  dae  rwP« 
the  2yiU  September,  1846,  and  ZfithMsicH, 
spectirely,"  "thaktbabst-lMiitklMdiwMi^ 
Of  62<.l«tandeEr.lC«.dklbac«dwiM<« 
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fialkdtleDdttt  to  tbe  plahitiff,  in  miDnerand  fiom 
tghMbntekaUegedy 
Iilk  Court  bebw,  in  Ewter  Term,  (April  18)» 
PmmeI  aioTcd  for  a  mle  calling  upon  the  plaintiff  to 
j^ooM  niij  the  oidera  of  Manle,  J.,  ana  of  Parke, 
Ha  ibtld  i»A  be  aet  ande. — Fitst,  the  judge  had  no 
ra»fie&n  to  mike  the  amendment.  (Rex  v.  Virrier, 
\aAU.&  EU.  S17;  4  Per.  &  D.  161;  4  Jur.628; 
e^MT.^nAi,  11  Adol.  &  £11. 186;  3  Per.  &  D. 
Mtl  Stnadtr,  by  stat.  11  Hen.  4,  c.  3,  records  shall 
■MtBtBW  or  mpaired  after  judgment  inrolled. 
BtCtnt  panted  a  rule  nisi, 
flunteiaaitdajr*) 

Vlrtt*  and  Whitmort  shewed  caose,  and  dted 
ati^y.Altod,  (10  Hee.  fc  W.  689). 

Panel,  P.  M'MaMm,  and  Hennitery  contra. — In 
MHT.^;(eei(lOHee.&W.680}jad^enthadnot 
Waoriffldop.  Tne  first  instance  in  winch  ansmend- 
Kriniiudc  intbepostea  according  to  the  judge's 
sotawuinirSQ.  (£</(fiMC»  v.^opirWi  1  Dougl.  378). 
B(&K  Ust  liote  the  only  remedy  was  by  awarding  a 
iMi^HTo.  (Angers.  FFitts'nt, Barnes, 478 ;  Grant 
t.id^IDosgL;22).   In  Boll.  N.  P.  320,  it  is  said, 
W,BflM  T.iSbw,  (Cro.  Car.  &38),  the  verdict  was 
■nUa    setbority  of  the  judge  who  tried  the 
flilK;Bltkt,  on  the  authority  of  that  cue,  the 
ItiMsnnsded  by  the  judge'snotea.  In  Neweembe 
%Aii^[lStr.nS7},  the  associate,  mistaking  the 
sifafirMt  instead  of  covenant,  entered  "Is.  da- 
of  **274/.  damages;"  but  in£/>o<  v.Sfypp 
iKniclMr  mistake  in  uie  entry  of  the  verdict; 
^aSmmiiT.  Ontn  the  postea  was  not  amended, 
^BtppficatioQ  to  amend  the  distringas  was  allowed, 
a  /kw  T.  Eatmof,  (3  T.  R.  669),  a  general  verdict 
M^TO  lot  the  pluntiff,  and  it  was  entered  for  the 
jnwf  OB  OM  iarae  only  ;  the  Court  treated  the  not 
Ik  rerdiet  on  the  second  issue  as  a  alio  of  the 
Ii2ta#  d.  awrek  V.  PerHni^  (3  T.  R.  749), 

S>  an  k{^lication  to  amend,  by  Lord  Lough- 
I  Botes,  vho  tried  the  cause,  and  had  died 
^  trial;  udBiillw,J.,oideTedtbat  the  rail  and 

iMd  be  amended,  with  leave  to  the  defend- 
WiauTtfBraaew  trial.   In  Harriion  v.  Sinfft  (1 
T*.^  ISll,  the  application  was  refused.  [They 
J.,  in  Holt  V.  SchoMMd,  (6  T.  K.  69J, 
«r.W4t.0?iier,  (2  Scott,  JTB.  636);  Tindal, 
{'■.aiCnmeU,  J.,  in  Jacktom  v.  GalUnec^,  (2  D. 

laAfotan/joN  T.  Mtlli^,  (3  Bine.  334; 
^raii  Court  of  Common  Pleas  having 

~*'"'kpo8tes  by  entering  up  judgment  on  a  sin- 
R""^  tkm  waa  s  difference  of  opinion  among  the 
Iffrf  tke  Conrt  of  King's  Bench.  {MdUtk  v. 
5{«w,inmor,7D.&C.8]9).  And  the  House 
•i"*|>K  M  opinion,  as  the  case  went  off  upon  a 
Sr^poifll.  (1  a  &  Fin. 224;  9  Bing.  12fi;  2 
11iealat.nHcn.4,e.3.hMnotbeen 
?JjM>'>tiinfe^  In 
JgJJWjS  it  ii  aaid,  •*  During  the  term  whernn  any 
JTv^done,  the  record  remaineth  In  the  breast 
of  the  court,  and  in  their  remembrance ; 
tlie  roll  is  idtersble  during  the  term  as 
-  JJpi  ihall  direct;  but  when  that  term  is  past, 
.  wneon!  is  in  tbe  roll,  and  admitteth  no  altera- 
JV^i^tiit,  or  proof  to  the  contrary,**   In  Rex  v. 

B.  &  Adol.  971,  873),  Parke.  J.,  ques- 
ist  ti.  I  the  Court  had  any  power,  even  by  con- 
S  fL'''*'  fie  judgment  of  a  preceding  term.  (2 
r]^  437;  3  Black.  Com.  409,  and  note  2,  lb.,  by 
riling  Anon..  6  Mod.  130;  Btx  v.  Ameng^  1 
1^;  &Am  V.  Lomg,  1  Wib.  30:  Marriot  v. 
^>IWikl47;  <>9  V.  a$muu^  8  Str.  1171 ;  8mir 


"t^  Ubie  Lord  Dowan,  C.  J.,  Fsttcaon.  Wfght- 
HaJ&^jj.  The  role  was  enbrgedtiUTriDityl^m, 
"VspMBt  was  contlaMd  Jane  15th. 


tUford  T.  Btan.  Bae.  Abr.  "DamageB,*'  D.  2;  Chevtl^ 
V.  Morritt  2  W.  Black.  1300;  Rtgt  v.  Litter,  2  Str. 
1110;  Andr.361,384).  In  Usher  r.  Dansey,  (4M.  & 
S.  94),  a  verdict  was  ^ven  for  a  sam  exceeding  the 
damages  in  the  declaration;  and  judgment  having  been 
enterM  for  the  same,  an  amendment  was  allowed,  i>artly 
because  the  omisuon  to  abate  the  excess  was  an  omisnon 
of  the  party.  An  amendment  may  be  made  before  judg- 
ment 18  entered  up,  until  which  the  luroeeedings  are  m 
fieri.  Proceedingswhenonoerecordedonparchmaitan 
not  amendable,  (^mm.,  1  Balk.  47 ;  Antm.j  2  Salk.  620; 
^non.,3Salk.31;  AoMiSMV.iZa/9,lBurr.316).  The 
record  is  not  to  be  contradicted.  (Br.  Abr.  "  £rn>r,** 
148;  Bract.»lib.4,fol.289).  A  verdict  may  be  amended 
before  it  is  filed,  but  when  recorded  it  is  not  alterable; 
and  an  averment  is  not  allowed  agunst  tlie  postea. 
( Co.  litt.  226.  a.,  227.  b. ;  Anm.,  Ow.  49 ;  Momington 
v.Ky.Cro.  EliLlll;  Nels.  Abr.  «  Verdict."  A.  1726; 
StyL  Prac.  Reg.  488;  LUl.  Prac.  Reg.  "Postea,"  E. 
338;  Bex  v.  Upton,  1  Sid.  108).  The  statutes  of  jeo- 
fiuls  do  not  mention  the  verdict.  The  return  to  a  habeas 
corpns  is  not  amendable  after  it  is  filed ;  {Bex  v.  Oatte- 
ratlf  Fitzg.  256) ;  nor  an  estreat  retamed  from  the  ses- 
sions; {Amom.,  M*Clel.  SAl);  nor  the  finding  of  the 
jury  on  an  inonintion.  (2  Hawk.  P.  C,  c,  25,  ss.  97, 
96;  Bex  r.  ^ttnsr,  1  Wms.  Saund.  2&0,  note  (1).) 
A  special  verdict  is  In  some  eases  amendable,  m  in  the 


case  of  a  n^rision  of  a  cleric,  (first  point  in  Bat 
eaee,  4  Co.  fi2  a,  52  b;  Bolde  v.  JTaW,  1  Roll. 
82),  bat  not  in  oUiers.  {HaUam  v.  Bearcroft,  1  Kel 
425;  ^iion.,Id.504  ;  3faM} v. prater,  1  Str. 513;  LUl. 
Prac.  Reg.  "Verdict,"  B.791,  792).  [He  also  cited 
Vin.  Abr.  "Amendment,"  vol.  1,  p.  803;  Sander- 
son  v.  Bauirtf  Sty.  207.1  At  common  law  the  Court 
coultl  not  take  notice  of  anything  not  on  the  record, 
and  hence  arose  the  practice  of  a  bill  of  exceptions, 
and  of  the  judge  certifying  on  the  postea  that  the  ver- 
dict ought  not  to  stand.  (3  Black.  Comm.  388;  St. 
Bar  V.  Williame,  3  Keb.  351 ).  If  tbe  verdict  was  er- 
nmeously  returned  or  recorded,  then  were  no  meiaiis  of 
amending  it,  exeqit  by  reftzriu  it  back  to.  the  jory ; 
and  hence  Uie  cnuficate  of  aasiae,  which  Is  thns  mu- 
tioned  by  Bracton,  lib.  4,  fol.  289  a :— '*  Esto  etiam  qnod 
juratores  minus  bene  cxaminati  obscnmm  dixerint,  vel 
ad  intemgsta  non  req>onderint  nleni  vel  dahife  vel 
justo  errore  dneti  veritatem  non  dixerint  in  parte  vel 
m  toto,  tunc  examinato  recordo  (at  pnedictum  est} 
locns  erit  potius  certificationi  quam  convicttoni  ex  tali 
caD8&,  ut  de  incerto  Ciciant  certom,  et  de  dubio  visram, 
et  de  errore  revocentor  ad  veritatem."  And  in  the 
Year  Book,  Hich.,  12  Hen.  4,  nl.  18,  p.  10,  cited  by 
mistake  as  12  Hen.  4,  SO,  in  We$t  v.  Jtfonton,  (Cro. 
£liz.  480),  "  Hull.  Certification  ne  fuit  my  al  common 
ley,  mes  en  le  case  d'ont  vous  paries  si  nn  jndga  n'nst 
my  fait  jdein  examiDation,  issint  que  le  veralte  ne  Mi 
my  tout  plein  et  effectnel  a  nndre  judgement  enter  lea 
parties,  ceo  Ailt  le  defenlt  del  judge,  per  q.  U  d'offiee 
doit  fidra  I'asrize  nvenir  pur  estre  mieulx  examine 
devant  judgement  rendue,  et  la  il  est  tout  nn  verdite." 
fThey  also  cited  Bract.  290  b,  293  b;  7  Hen.  4,  1,  p. 
345 ;  Com.  Dig.  "  Assize,"  B.  27, 28.  referring  to  2  Inst. 
414,  415;  Fits.  N.  B.  181  B.,  423  F.;  Pamelv.  Moor, 
Plowd.  91  b,  92  a;  Weel  v.  Momon,  Cro.  Eliz.  480, 
481;  3Bl.Com.389  ;  2  Reeve's  Hist,  of  Common  Law, 
376  ;  3  Id.  206.]  So,  it  was  fonnerly  the  practice, 
when  an  indictment  appeared  to  be  insufficient,  in- 
stead of  quashing  it,  to  summon  back  the  grand  jury 
into  court,  and  to  amend  it.  (2  Hawk.  P.  C.,  by  Car- 
wood,  b.  2,  c.  26,  8.  98).  If  the  verdict  was  entotd 
erroneoDstv  by  the  clerk  of  aauze,  there  was  no  mode 
of  correctmg  it  bat  by  the  authority  of  a  private  act 
of  Paiiiament.  (Roll,  Pari.,  3  Hen.  5,  p.  73,  No.  17). 
[They  alsocited  9  Hen.5,  p.  159,  No.aj  If  the  judge 
of  assize  could  alter  the  postea  after  it  had  been  re- 
tained and  neorded  in  the  court  in  which  the  action 
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was  peniliiip,  and  after  judgment  given  there,  he  might 
alter  the  state  of  the  ftcts  ufOM  vrtiieh  jadgment 
had  been  pronounced,  and  so  render  the  jodg^nent, 
vfaish  wtmaA  aot  •llimL  erroneoin.  Further, 
ih&n  b  natUnff  io  mmttat  by.  [They  referred  to 
Com.  Dig.  "  XmeataN^'*  'f.  l,  V.  W.,  X. ; 
Mason  v.  MolmemXf  (9tm.  25B) ;  Freeman's  cate, 
(a  Co.  46);  Carter  t.  Ooddard,  (Cro.  £liz.  79); 
£aritfr  v.  £';jn«r,  (Sty.  412) ;  Anon.,  (Cro.  Jac.  343); 
Heath  y.  Paget,  (1  Lev.  1).]  And  this  being  matter  of 
enbstfince,  the  amendment  cannot  he  made  by  virtue  of 
stat.  8  Hen.fi,  C.15.  {Kiiifj  v.  Kinn,  Cr-i.  Kliz,  770; 
Marriott  v.  Lisfrr.  2  Wils.  [47).  As  coniinissinners  of 
assize,  tlie  judcos  wlin  fry  thi.'  cause  at  M?!  Priiis  are 
conchided  !iy  tlie  record;  at  least,  lhi-y  fiinnut  retain 
the  power  of  altering  it  without  anv  limit  as  to  time. 
(3  BI.  Com.  407;  Bro.  Abr.  "  Etecordej"  17;  Id. 
"Judges,"  pi.  4;  Id.  "  Assize,"  494 ;  Id.^MslftiM,'* 
92;  0V^tUT..ffiHwv,lSiak.4B;  Hawkin*\. Mvtr^Cro. 
Jbc.  261,  262;  BnU.  N.P.  309;  HolsKorth  t.  Procter, 
YelT.  110;  WTtalby  v.  Wimamson,  6  Bing.  N.  C.  200 ; 
Athworth  t.  Hcathcote,  6  Bing.  596). 

Lord  Db!(mak,  C.  J. — I  am  of  opinion  that  we  ought 
not  to  make  tliia  rule  absolute  :  the  learned  judge  wlio 
tiied  the  cause  bad  power  to  make  the  amendment. 

PATTE«nN,  J,— It  I'.i-j  lie<'n  contended,  tliat  tlie  au- 
thorities shew  tliat  the  Cnurt  must  see,  on  tlu-  return 
of  the  distringas,  or  at  any  rate  before  the  judgment 
has  been  entered  up,  whether  the  fmiliiis'^  of  the 
jury  are  stated  correctly;  and  that  tlie  Cnurt  has  n^i 

f lower  to  alter  the  judgment  after  the  term.  It  fol- 
ows,  that,  if  the  judgment  cannot  be  amended,  the 
power  to  amend  the  postea  wovld  b«  nngatorv.  But 
tkank  no  limitation  of  time  n^tm  the  power  of  a  jvdM 
to  amend  the  postea,  when  it  is  m  fnrtSieranee  of  the 
finding  of  the  jory  at  the  trial,  and  its  purpose  is  to  cor- 
rect a  mistake.  In  MeUish  v.  Ri':harfi.--ijn,  ng.  ^34 ; 
11  B.  Moo.  104),  Lord  Giffurd  refur^ed  to  amend  upon  a 
point  of  delicacy,  because  he  had  ceased  to  be  Chief 
Justice  of  the  Common  Pleas,  and  had  become  Master 
of  the  Rolls,  not  upon  any  doubt  as  to  the  power  of 
amending  if  he  had  remained  judge  of  the  court.  The 
question  cunies  to  tliis — whether  the  judgment  can  be 
amended  according  to  an  amendment  made  in  the  i>ostea 
after  tiie  term  in  which  juilgment  has  been  entered  up; 
and  that  depends  upon  wltether  the  amendment  is  of  a 
misprision  or  in  a  matter  of  anhrtanee.  This  is  mU  not 
to  be  a  misprision,  because  the  officer  of  the  coxrrt  en- 
tend  the  jndgment  according  to  the  postea.  Bat  the 
uiBtake  is  further  bsck,  namely,  in  the  postea ;  and  as 
soon  as  the  postea  is  amended,  there  becomes  a  variance 
between  it  and  the  judgment,  and  that  is  in  the  nature 
of  a  misprision,  and,  therefore,  capable  of  being  amended. 
The  learned  judge  who  presided  at  the  trial  must  have 
made  the  amendment  according  to  the  trutb  of  the 
case.    The  rule,  theret'ore,  must  be  discliarged, 

Erle*,  J. — Amendments  made  in  the  postea  are  in 
the  nature  of  amendments  for  correetini:  a  misprision  of 
the  clerk.  It  is  the  duty  of  tlie  judtre  to  take  notice  of 
the  ver<ltct,  and  of  the  ofticer  of  the  court  to  enter  it 
according  to  the  issues  joined  between  the  parties,  and 
at  a  conTenient  time  to  pot  it  on  the  postea ;  and  it  is 
the  duty  of  another  officer  ttf  the  conrt  to  pnt  the  jndg- 
■■Bt  «  tiw  nU.  Im  c«BB  the  first  amendment 
Mimade  In  OTderHiatfte  enti^onAe  postea  might 
be  in  accordance  Mrith  the  finding  of  the  jniy.  It  is 
the  duty  of  the  judge,  on  his  own  responHbiltty,  to 
state  whether  the  entry  on  the  postea  u  correct ;  for 
that  purpose  it  is  necessary  to  look  at  the  note  of  the 
verdict.  If  it  is  not  con'cct,  there  is  a  misprision,  and 
the  judgment  of  this  Court  ia  founded  on  a  mistaken 
postea.  The  second  amendment  was  made  for  the  par- 
peae  of  givinf  ^Baetto'dM&vtamdBsat.  Thevaare 

*  Cokri^  J.,irasat^^tlBgsiBtoBdoD. 


old  authorities  to  the  caatmy;'bat,  od  the  ol 
several  modsn  aoywrittes  wsnaai  on 
j  nrisaietioa*.— Jirfi  iiii*BiuwJ. 

In  tbe  Co«rt  of  Error,  in  iHtf  Taiatisa^ 

Ptacoek,  for  the  ^laintiflF      «nor,  shm 

supersedeas  of  the  writ  of  error. 

In  Trinity  Term,  1847,  in  which  the  wri 
■was  brought  in  the  precediM-  action,  anotl;ci 
brought  for  the  penal  rents  due  in  Septemher, 
March,  1847.  The  declaration  was  in  the  ; 
as  in  the  first  action,  omitting  the  same  ela 
reddendum  as  was  therein  omitted.  The 
craved  oyer  of  tlie  indenture,  and  set  it  out. 
first  breach,  the  defendant  suffered  judgment  1 
as  to  the  second  anil  third  breaehe^  the  def 
murred  for  the  following  causes: — First,  that 
tifF  claimed  a  farther  yearly  rrat,  at  the  rate 
acre,  from  the  defendant,  for  the  planting  ol 
whereas  the  ittdnture  reserred  no  liirtlier  ren 
ing  potatoea.  Secondly,  that  the  plaintiff  cbi 
ther  rent,  at  the  rate  of  20/.  the  acre,  for  the  i 
taking  three  successive  crops  of  com  witho 
down  the  same,  and  without  sowing  every 
twelve  pounds  of  clover  or  other  grass  sed 
as  by  the  indenture  no  fui  ther  rent  was  rt 
the  omission  or  neglect  to  seod  down  niter  ta 
successive  crops  of  com  in  one  cuui^se  of  til. 
taking  three  successive  crops  of  oats,  or  for  tli 
to  seed  down  after  taking,'  three  successive  cn 
Joinder  in  demurrer.  The  defendant's  poia* 
inent  were,  that  the  several  sums  of  16*.  sai 
leged  in  the  declaration  to  be  payal^  to  tl 
per  annum  as  a  rent,  were  net  either  of  t^ 
as  a  rent,  bat  as  a  penalty  for  the 
*at  thry  were  not  payable  aramany,  wit* 
gross,  and  were  payable  but  once,  on  the  o« 
every  or  any  breach  of  the  said  covti'.iiii!. 
murrer  was  ai^ued  in  Michaelmas  Tennt, 

Pencorl;  for  the  defendant.— In  the  inde 
second  and  fourth  clauses  of  the  reddendum 
ently  worded  from  the  third  clause.  In  the 
the  defendant  is  not  bound,  ns  he  is  in  the 
to  pay,  upon  a  breach,  a  further  i/ear!^  rent, 
to  the*  rate  of  20/.  the  acre,  but  he  is  Imundto 
a  breach,  a  sum,  at  certain  times,  accord»gJ 
of  20/.  the  acre.  In  the  indenture,  tlie  UK 
clause,  containing  the  words  "  the  said  sbtMI 
or  contingent  rents,"  &c.,  refer  to  the  w^'' 
in  the  seeond  and  fourth  dasaes  of  the  ndds 
not  to  the  sum  or  payment  so  dMIerswy  m 
third  clause.  The  declaration,  however, 
fourth  dause  of  the  reddendum,  and  thereby 
last  into  juxtaposition  with  the  third  claui 
tempts,  by  so  doing,  to  apply  the  general  wc 
last  clause  to  the  third  clause,  and  to  make  tn 
of  the  third  clause  a  rent.  But  it  i.-  not '»  " 
penalty:  it  is  not  to  be  paid  for  ever  am 
breach';  it  is  to  be  paid  only  on  the  liappeni 
particular  breach.  The  indenture  must  be 
strictlv.  The  defendant,  by  craving  oyer  of^ 
out,  tlie  indenture,  has  now  properly  pointt 
fault  in  the  deelaiation.  The  defendant  m 
judgment.  [As  to  the  rale  of  ooostnicWi 
Simy  V.  Broim,  (3  Bulst.  828);  Gemrd  t.  < 
B.  *  J».  *  - 
BUiuowe 


^heCocrt  (without  calling  upon  If^hateU 
were  ci  opinion,  that,  there  being  no  ^^"'"r. 
in  the  natwe  of  the  sabjeet-nstter  of 
biMuilm  6f  -Iba  cdMm.  the  accidental  a 


*  See  PatUon  y.  Barren,  (3  Adol.  &  EU^WT, 
t  Not.  27,  bsfim  Urd  Dcnmso,  C.J-r'MtM*' 
aod  Wlghtmsa,  JJ.  ^ 
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fnttwr  jeni/  rait  or  ram/*  in  the  third 
I^MkitfteicUeDdiUD,  did  not  make  ttie  mm  payablo 
^witiMialtj;  and  that  the  eondndnw  words  of 
$0  RdioMus,  **  vbieh  add  seronl  oTentou  or  contin- 
^rata,if  tb«j  dioold  become  doe,  to  l>e  additional 
nAifint-MiittMKd  r«it,  and  to  be  paid  and  payable 
J^JMriy,"  diewed  thit  ail  the  rents  were  to  be  con- 
X  A         Utej  became  payable  once.   And  they  gave 
I  fat  the  pUiBtiff.— ./cni^rMMN/  />r  pUmitif. 


■rims  m  BANC  AFTER  HILARY  TERM. 
Bum  r.  Babus.— Fe6. 10. 


I  /«  Gtaii  loid  and  littered.   Second  Plea* 
i  Ptmn^M  oMd  kept  Illieit  Stills  for  dutiUw^ 
md  CMpMw^  SpiriU,  and,  tcititmt  a  Lieenae^  un- 
Wjffit  a^ei  mrtwith  SpiriU  of  Wine,  which 
y/mmH^  mti  ad  eompoundtd  with  Nitre  and  other 
0dttmtiti  ttiKHand  delivered  the  $ame,  to  mixed 
mKi  L<eifimitnJ;  to  Defendant,  as  and  for  Sweet 
9  ^'*n ;  nd,fy  reaaon  of  the  Pretniae$t  the 
4mi  GoMT  iecMw  and  were  forfeited  and  liable  to 
i i^^tT ike  Sale  and  Delivery^  and  before 
latitirrnKdat^  Benefit  therefrom,  the  taid 
tnmmud^and,  i^<mIn/onnation  in  the  Court 
«#Mi^,nn  a^fud^  to  be  forfeitod.  Third 
ttm,  Mrirb  tie  mmd,  alUging,  that  Plaintiff 
mtJUy  mi  Compounding,  Jraudulenthf  and 
* — '  rt*  ^riC*  of  Wnu:~Ueld,  on 


L** PltfUdnot  amonnt  to  tie  General  Tuue. 
,  mh  Pltat  were  no  Answer  to  the  Aaion, 
'  fln^iad  no  Notke  of  the  Seizure,  and  no 
^^^ndMingthe  Condemnation  ;  andsemble, 
VV  .  ^^"'^''■■M'io*  vof  wrong,  the  Court  <^ 
'^ientgnaee  decided  that  a  Party  receiving 
^s^  ffaitreampomnded  of  Spirits  of  Wine, 
timed,  ad  which  he  huw  to  have  been  so 
fti^itd,  oat  not  Uabla  to  the  Penalty  enacted 
•OiifSlat.6Qao.  4,  c.  80, 

rmatai  of  Sweet  Spirits  of  Nitre  is 

■iftr^sold  and  delivered.   Pleas:  first, 
MODd,  that,  before  the  sale  and  deli- 
[""■■fgDO^  as  in  theaud  first  eoant  mca- 
^«iti«tbel«t  Jnly.a.D.  lB4fi.aad  on  dirers 

'^SS™*       ^  ^*'?*       M«n  the  said 
■fl™<wmtbenidplaintiff]uid  and  kept  in  Eng- 
""^■tWatiniiuter,  in  the  county  of  Middlesex, 
i**i^^itilU,for  the  par]^  of  making,  dts- 
'■■pMittdiDg  spirits,  without  having  first 
||*«><e  for  that  purposs,  ugned  by  the  Com- 
Ezciie,  or  any  two  of  them,  «r  by  any 
I  •  P™"*  directed  or  employed  by  them  to 
or  by  any  collector  and  superriaor 
tlidr  retpectire  collection  and  district, 
"Asterer,  contrary  to  the  form  of  the 
^l^'*™OKtDBdesndproTided:  that  afterwards, 
S^waiditlcaiiddeliTery  of  the  said  goods,  as 


3f 


wT^'|"i^iMiitioBed,to  wit, on  the  days  and  times 
said  plaintiff,  without  IiaTin^  ob- 
'  wn  besiiee  a*  amcsaid,  «r  any  lieenoe 

J^iriiwAUly  used  the  said  stUb  ia  £stilliag, 
2?"°!  therewith,  certam  lar^  qnantitits  of 
Qj^-T*"^  »f  wine^  whidisaid  spirito  of  wine 
y'H'wtfifterwarda.and  before  the  sud  sale  and 
Ikfint  count  mentioned,  to  wit,  on  the 
▼"■(■■■feRasid,  mixed  and  compounded  with 
T***^  Rbstanees  to  the  defendant  nuknown ; 
y^'*'^  IB  Ei^^d,  to  wit,  at  Westminster,  in 
**%rfHtddksBx,  sold  and  deUrcred  the  aaise^so 
^^iwpwiBded  with  nitre  uid  other  snhstanees 
*<^to  the  deftDdapt,  as  and  far  and  «n<kr 
'"'■Kifnet^rits  of  nitre;  that  the  said  gaadsis 


the  aud  firat  count  mentioned,  and  therein  stated  to  han 
been  sold  and  ddirered  by  the  plaintiff  to  the  defendant, 
were  and  are  the  said  spirits,  so  mixed  and  compounded 
asaforesaid,  and  so  sold  and  delirered  by  the  plainUflf  t» 
the  defendant,  as  and  for  and  under  the  name  of  sweet 
spirits  of  nitre,  and  certain  cssks  and  Tessels,  to  wit, 
twelTe  carboys,  containing  the  said  spirits,  and  not  other 
and  different  goods:  that,  by  reason  of  the  premises,  and 
br  force  of  the  statute  in  that  case  made  and  provided, 
the  said  goods  ia  tbe  first  count  mentioned,  to  wit,  the 
said  spirits,  so  mixed  and  componnded  as  aforesaid,  and 
the  said  carbovs,  oontaining  the  same,  became  and  wexa 
forfeited,  and  liable  to  seizure  by  any  officer  of  excise: 
that  afterwards,  and  after  the  sale  and  delivery  of  the 
said  goods,  to  wit,  the  said  ^irits,  and  carm^  coa- 
taining  the  same,  by  the  said  plaintiff  to  tbe  said  de- 
fradant,  and  before  the  defendant  had  used  or  appro- 
priated any  part  thereof  or  lec^Ted  any  benefit  at 
advantage  frobi  the  said  sale  and  ddlrery  of  the  same, 
and  before  Uie  ooaamencement  of  this  suit,  to  wit,  on 
&C.,  the  said  goods,  to  wit,  &e.,  were  seized  and  atreeted 
in  England,  to  wit,  at  ^mingham,  in  the  oonnty  of 
Warwick,  by  one  Charles  Justin,  then  being  a  coU 
lector  and  officer  ef  her  Msjestv'B  revenue  of  excise,  to 
the  use  ef  her  BCajcstv  and  of  himeeif,  as  forfeited,  for 
the  cause  aforesaid:  that  afterwards,  and  aftfnr  the  said 
sale  and  delivery  of  the  said  goods,  to  vrit,  the  said 
spirits  and  carboys,  and  before  the  commencement  of 
ifiis  suit,  to  wit,  on  the  2Sth  January,  a.  d.  1846,  one 
Geoive  Ballard,  then  being  an  officer  of  excise,  came  be- 
fore we  Barons  of  her  Majesty's  Court  of  Exchequer  of 
Pleas  at  Weatminater,  and  infi>nned  the  Court  there 
that  the  said  Charles  Justin  had  eelaed  and  aiicited  the 
said  goods,  to  wit,  &c. ;  and  thereDpon,  as  well  fn  her 
s^d  Mi^jes^  as  for  himself,  prayed  the  consideiaUon  of 
tbe  Court  there  in  die  pmnises,  and  th^  the  said  gooda 
and  commodities,  to  wit,  &c.,  might,  for  the  reasona 
afore8aid,remain forfeited;  whereupon snch proceedings 
were  had  in  the  premises:  that  afterwords,  to  wit,  on  the 
31st  JannaiT,  A.  d.  1846,  it  was  adjudged  by  the  Barons 
there  that  the  said  goods  and  commomties,  to  wtt,  &c^ 
do,  for  tiie  reasone  aforesaid,  remain  forfeited,  and 
that  the  same  be  delivered  to  her  Majesty's  Commis- 
sioners of  Exoiss,  or  their  assigns,  to  be  disposed  of 
according  to  tbe  forms  of  the  statutes  in  such  case  made 
and  providftd,  as  by  the  record  and  proceediius  thereof 
still  remaining  in  the  said  court  of  her  said  H^jealy 
more  folly  appears:  that  the  said  goods  and  oommodt- 
ties  oontinnallr,  from  the  time  of  w  said  aelcnre  and 
arrest  thcicof  by  the  said  Chories  Justin,  nnlU  the  nid 
adjudication  herHobelne  mentioied,  and  from  tiienoe 
hitherto,  hare  remuned  and  wnc  in  the  power,  possee- 
sion,  and  control  of  the  offioen  of  excise  of  her  said 
Majesty,  and  not  in  the  power,  poMseion,  or  control  of 
the  defendant ;  and  that  the  said  goods  and  commodi- 
ties were,  after  the  said  adjudication,  and  in  pursuance 
thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  deli- 
vered np  to  the  said  CommiaBioneTs  ef  Excise;  and  the 
defendant  bath,  by  reason  of  the  premises,  wholly  lost 
and  been  deprived  of  the  ssid  goods  and  emnmooitie^ 
and  hath  not  at  any  time  received  or  derived,  and 
cannot  now  rseeiTe  or  derive,  any  advantage  or  value 
whatever  nnder  the  said  sale  and  delivery,  in  the  d»- 
danUon  nlentfened,  whereby  the  conaideraUon  for  the 
said  promises  of  the  defendant  hath  wholly  fidled. 
Verification.  Third  plea,  that  the  siud  goods  so  sold 
and  delivered  by  the  plaintiff  to  the  defendant,  as  in 
the  first  count  mentioned,  were  certain  large  qaantitiea 
of  a  cert^n  mixture  and  compound  made  witn  spirit^ 
to  wit,  a  certain  mixture  and  compound  called  and 
known  by  the  name  of  sweet  spirits  of  nitre,  and  cer- 
tain casks  and  vessels,  to  wit,  twdve  carboys,  contam- 
ing  tbe  same,  which  said  mixture  and  compound  the 
plaintiff,  before  the  side  and  delivery  thereof  to  the 
defei^ant,  had  nude,  mixed,  and  compounded  of  and 
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■wilh  certain  large  tiunntUiea  of  spirits  made  and  dis- 
tilled in  England,  to  wit,  Bpirits  of  wine  made  and 
distilled  in  England,  nitre,  and  other  substances  to  the 
defendant  unknown:  that,  before  the  mnking,  mixing, 
and  compounding  of  the  said  mixture  and  compound 
by  tlie  plaintift'  aa  aforesaid,  to  wit,  on  \c.,  the  said 
large  quantities  of  spirits,  to  wit,  tlie  said  spirits  of 
wine  matle  and  distilled  in  England,  and  so  used  by 
the  plaintiff  in  mixing  and  compounding  tlie  said  mix- 
tuie  as  aforesaid,  being  goods  and  commodities  upon 
which,  and  for  and  in  respect  of  which,  a  certain  duty 
of  excise  was,  before  and  at  the  time  of  the  mixing  and 
compounding  of  the  said  mixture  and  compound  re- 
quired by  law,  had  been  fraudulently  and  illegally 
deposited  by  the  said  plaintiff  in  a  certain  place,  to 
wit,  &c.,  with  intent  to  defraud  her  Majesty  of  such 
duty,  contrary  to  the  form  of  the  statutes  in  such  case 
made  and  provided,  whereby  &c.  the  same  became  and 
were  forfeited.    The  plea  proceeded  to  state  a  for- 
feiture of  the  goods  by  the  judgment  of  the  Court 
of  Exchequer,  as  in  the  preceding  plea.    Fourth  plea, 
as  to  the  sura  of  103/.  lOa.,  parcel  &c.,  that  the  said 
sum  is  and  was  the  price  of  certain  mixed  and  com- 
pounded spirits,  to  wit,  certain   spirits   called  and 
Known  by  the  name  of  sweet  spirits  of  nitre,  sold  and 
delivered  by  the  plaintiff  to  the  defendant,  which  said 
spirits  the  plaintiff  had,  before  the  said  sale  and  deli- 
very, to  wit,  on  \'C.,  mixed  and  compounded  in  Eng- 
land, iu  ft  certain  building,  to  wit,  &c.,  of  and  with 
certain  large  quantities  of  spirits  of  wine,  just  before 
then,  to  wit,  on  &c.,  made  and  distilled  there,  to  wit,  at 
&c,,  by  the  said  plaintiff,  with  nitre  and  other  sub- 
stances to  the  defendant  unknown:  that  the  said  com- 
pounded spirits,  so  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  he,  the  said  defendant,  having  so  dis- 
tilled the  said  spirits  of  wine,  and  being  such  distiller 
as  aforesaid,  were  goods  and  commodities  for  the  re- 
moval of  which  by  the  said  plaintiff,  from  the  place 
where  the  same  were  made  and  manufactured,  a  per- 
mit, granted  and  signed  Ijy  the  proper  officer  of  excise, 
specifying  therein  the  quantity,  quality,  sort,  kind,  or 
strength  of  such  spirits,  and  specifying  ulso  tlie  casks  or 
Teasels  containing  the  same,  the  person  from  whom, 
and  the  place  from  which,  and  the  person  to  whom, 
and  the  jdace  to  which  such  spirits  are  to  be  sent,  and 
by  what  mode  of  conveyance  the  same  are  intended  to 
be  sent,  and  whether  by  land  or  water,  was,  before  and 
at  the  time  of  the  said  sale  and  delivery  thereof,  re- 
quired by  law  ;  and,  being  such  goods  and  commodities, 
were,  after  the  sale  and  before  the  delivery  thereof,  in 
the  first  count  mentioned,  to  wit,  &c.,  removed  by  the 
said  plaintiff  from  the  place  wherein  the  same  bad  been 
made  and  manufactured,  to  wit,  a  certain  building, 
situate  &c.,  without  any  such  permit  as  aforesaid, 
signed  by  the  proper  officer  of  excise,  or  any  permit 
whatever  accompanying  the  same  or  being  sent  there- 
with ;  and  were  afterwards,  to  wit,  on  &c.,  delivered, 
as  in  the  first  count  mentioned,  by  the  plaintiff  to  the 
defendant,  without  any  such  permit  as  aforesaid,  signed 
&c.,  contrary  &c.  Verification.    Special  demurrer  to 
each  of  the  pleas,  for  the  following,  among  other  causes : 
— That  the  claim  iu  the  declaration  being  founded  upon 
an  executed  consideration,  the  plea  attempts  to  set  up  as 
an  answer  thereto  facts  occurring  subsequently,  which 
do  not  shew  the  contract  to  have  been  illegal:  that  the 
failure  of  the  consideration  can  be  no  answer  to  a  claim 
on  a  consideration  admitted  to  have  been  executed,  at  all 
events,  after  breach  :  that  the  circumstance  of  the  goods 
sold  and  delivered  being  seized  and  forfeited  after  the  sale 
and  delivery  to  the  defendant,  which  implies  a  receipt 
and  acceptance  of  them  by  him,  affords  no  answer  to 
the  demand  for  the  agreed  price,  the  sale  and  delivery 
thereof  constituting  a  sufficient  consideration  for  the 
promise:  that,  at  all  events,  it  is  no  answer,  where  no 
warranty  is  alleged  to  have  been  entered  into  by  the 


plaintiff,  that  the  goods  were  not  liable  i 
that,  if  an  actual  or  implied  warranty  was 
the  same  should  have  been  stated;  and  tb; 
no  answer,  inasmuch  as  it  is  consistent  wii 
gation  in  it,  tliat  the  derendant  was  fully 
time  of  the  contract,  of  the  circumstances 
the  spirits  of  nitre  had  been  manufactav 
liability  to  forfeiture,  and  bought  tbem  at 
ill  consequence  :  that  the  said  plea  is  Iwd, 
to  the  general  issue,  aa  is  shewn  by  tl 
thereof:  that,  if  illegality  be  relied  on  a 
the  said  plea  fails  to  shew  it,  inasmuch  a! 
of  a  pel-son  distilling  or  compounding  spir 
license  for  keeping  his  still,  or  compoundi 
not  vitiate  anv  contract  he  may  make  f( 
such  commo<iity,  at  all  events  where  it 
that,  although  the  spirits  with  which 
nitre  were  compounded  may  have  been  In 
the  plea  fails  to  shew  that  the  spirits 
compounded  state,  or  the  vessels  contaiiii 
liable  to  forfeiture:  that  the  niformali 
should  have  been  set  out,  in  order  to  sin 
of  forfeiture  or  seizure.  The  demurrer  t 
was  also  for  the  following  cause :— That  th 
no  distinct  averment  that  the  goods  sold 
the  delivery  whereof  to  the  defendant  a  i 
cessary.  the  demurrer  was  argued  at  t 
Banc  after  Hilary  Term*,  1848,  by 

DowdcsiBfU,  for  the  plaintiff.— As  to  tli 
cial  pleas,  theclaim  being  founded  on  an  e 
deration,  the  alleged  failure  of  con  side 
from  facts  occurring  subsequently,  can 
swer.  To  constitute  a  defence  to  tlu! 
mnst  have  been  a  represenUtion  wliicl 
knew  to  be  false,  {Pasley  v.  Fre^on 
.53),  whereby  the  plaintiff  was  in''""<j 
the  contract.  [  Lord  Dcnman,  C.  J.—  1 " 
state  that  the  plaintiff  knew  that  the  grt. 
to  he  seized.  Pcacoct,  contra.— The  fii 
states,  that  the  plaintiff  had  and  keM 
That  is  not  equivalent  to  a  statement  tin 
knew  that  these  spirits  were  illicit,  lo 
have  been  distilled  by  his  servants  mipro 
his  knowledije,  the  stills  having  been  « 
purpose  of  simjdy  making  spirits  of  mtn 
license  would  be  required.  It  nuBlit 
through  some  informality  in  his  license 
been  an  illegal  distillery,  without  jus  I 
the  circumstance,  or  he  might  have  innof 
a  license,  for  which  he  had  paid  the  dut; 
fact,  obtained,  when  it  really  had  not. 
to  he  presumed,  and  it  should  be  tlisti 
equivocally  alleged,  so  that  the  party  c, 
may  safely  take  issue;  but  there  is  w 
these  pleas  which  the  defendant  mmnt 
proof  which  did  not  establish  fraad. 
without  the  allegation  that  the  plaintill 
and  with  intent  to  deceive  the  defendan 
to  enter  into  the  contract,  there  is  notU 
the  defendant's  knowledge  of  the  whol 
Scientia  ntrimque  par  pares  facit  contra 
the  defendant  knew  how  these  spirits  lit 
factured,and  bought  them  at  a  correspoi 
cannot  set  up  fraud.  It  will,  however, 
that  the  pleas  disclose  an  entire  failureo: 
tion.and  that  this  affords  a  defence,  bee 
tiff  warranted  he  had  the  right  to  the 
press  warranty  is,  however,  alleged  m  t' 
is  presumed  it  will  be  argued  that  a  wan 
implied.  If  that  be  relied  on,  the  pica 
set  out  the  contract  according  to  its  legal 
raise  the  question,  and  they  are  bad  for  u 

*  Feb.  4,  before  Lord  Denman.C.J.,  P""' 
man,  JJ. 


Digitized  by 


Google 


THK  JURIST. 


343 


^rgtaati&nam.  Bai,«f«Mnnit&(rt  necessary  that 
^fbti,  the  dcfaidaat  la  !■  mot  In  supposing  tliat, 
1^1  mIc  of  chattels,  Uie  law  implies  any  warranty 
tbe  rettdor  tue  title.  {Dale's  cage,  Cro.  Eliz.  44  \ 
.Ukttttr^  Cro.  Jac.  474;  Co.  Litt.  102.  a.; 
j.ABmt  Aleyn,  91,  more  fully  in  note  (a) 
iv.^Wwon,  2  East,  448).  lfl'f/j/i/ma3i,J. 
the  sale  was  in  market  overt,  whieli  i~  -^ood 
true  owner.]  The  provisions  of  the  statute 
na\>a^i  <ilowe<],it  n-as  tlie  same  as  if  the  sale  liad 
Wb  b  i  pnvate  jiloce.  This  ricw  of  flic  la"*,  that 
llmii  w.  imj'Vicii  "-arraiity,  is  coiitirincii  \>y  tin'  oh- 
WWion,*  vf  Littledale,  J.,  in  £arly  v.  Garrett,  (0 
R  A  C.  MB,  1132);  and  Chhty  on  Contracts,  358*. 
Iff^itaa,  J.— But  does  not  the  vendor  iinplie<lly 
■lertake  that  lie  does  not  know  he  faas  no  title  to 
ftB(Mdir.  That  may  possihly  be  bo  when  tiie  pur- 
(Mu  does  not  know  the  facts  relaUns'  to  them  ;  and 
tki  dten  the  nft«ttity  for  the  defen^t  to  allege  in 
UlflntlKdtfdiceaccordingto  hs  legal  effect,  and  not 
*^  »it  U)«iMn implication,  which  may  or  may  not  be 
' '  Bt  with  the  real  state  of  things,  eo  that  the 
[  uijlit  traverse  tlie  warranty.  But  even  if 
twninrranty,  it  would  afford  no  nnswer  tu  this 
jiMsiDuch  as  the  plaiiitift"  h.is  sustained 
l»,«the  (iefemlaiit  has  gniiiod  some  iu'm  fit, 
ftejBfeffliinotbe  repi.iced  in  statu  quo.  { lltmt 
«,iSi*,H9).  The  baredelivery  of  the  floods  is 
.l'r_MBder»tion,{jffrooi<  v.  H'aiah,  1(1  Adol.& 
^■JtWiiatrouble  for  which  the  plaintiff  U 
•■WW  tiMK  ncompense ;  and,  moreover,  he  h« 
PKttd  wiftiB  Ui  right  to  the  goods,  which  tlie  de- 
wutirqairtd;  andthe  plaintiff  has  been  deprived  of 


—  J.  II,  lit,  luereiore,  ai  mosi,  a  simpu 

S.  and  the  defendant,  if  lie  has  any 

4PSiiid  bring  a  cross  action.    {Street  v.  Blav,  2 
-IK;  Gmixpertz  v.  Datton,  1  C.  &' M. 
ifepifii are  also  Iwid  in  form  :  fliev  alleee  that 
"f  f***      delivered  goods  whieh  "tlie  deft  nd- 
rV™"***!**  for;  and,  therefore,  tliev  aiiiovint 
!™!*"niie.  {Cousins  v.  Paddon,  2  C,"  .M.,  \-  R. 
VjT^i'M;  *  Dowl.  488;  Alexander  v.  Gard- 
"!r'«  C.fl71;  GrounaeU  v.  Lamb,  1  Mee.  & 
£Hete»y,Nta2t, 
•«)•  rf«»M,J^What,th€n,  becomes  of  the 
«^B.T.,4WilI.  4,  "Pleadings  in  particular 
-7,,'-4[5  B.  &  Adol.  8),  tliat  illegality  must 
2*w(*-p)fli(led?]   Tlie  first  two  pk-as,  U  will 
•■"rrf<J,  do  Lot  rely  on  nuy  illegality  in  the 
'y  iuast  merely  upon  a  failure  of  the  consi- 
;  they  do  not  8hei\'  any  such  illegality  as  vi- 
■J"      Wntract,  for  an  infringement  of  tlie  law 
■IWInjplated  by  tlie  contract  in  the  performance 
■  •etaing  to  be  done  on  the  part  of  the  plaintiff— 
'f-porarina  a  license— does  not  jirechidc  him  fi  oni  re- 
52«S.  (ii'ahertllv.  Jones,  3  B.  &  Adol.  221,  226; 
■■'.JfflrW,  14  Mee.  &  W.  452).    In  order  to 


li  East,  180;  Brown  r.  Duncan,  10  B.  & 
['fy^'mon,  J.— These  were  the  goods  con- 
?~f~t «  far  as  the  seizure  is  concerned  ;  and  the 
■J^tofcrfeiture  is  a  failure  of  consideration  !)V  reason 
■■plitT, within  Rep.Gen.,H.T.,4\Viil.4."  Patte- 
^it-hMnson  v.  Hudson,  { 1 1  East,  li;o),  the  party 
Jj^jtrt  to  a  penalty ;  here,  the  coods  were  Iiaide  to 
^gtoi  at  the  time  of  the  sile.]     In  ,/.</(«,•■■(.')(  v. 
**, tobacco  was  liable  to  he  forfeited.  Tlie 
*WJmin.S;HtM  v.  J/«irAW,(UMee.  &  W.4-'.2), 
"■■wnniles  some  of  the  older  cases,  is,  that  where 


'hi^itp  r.AttenborougA,  ante,  p.  282. 


the  obiect  of  the  statute  U  not  to  riUate  the  contract, 
but  only  to  impose  a  penalty  on  the  party  offending  for 
the  purpose  of  the  revenae,  the  plaintiff  is  entitled  t<» 
recover  upon  the  contract  [Pan«M»i,  J. — In  that  cue 
the  penalty  did  not  affect  the  goods  themselves.]  Lartly, 
the  whole  foundation  of  the  plea  fiiils,  for  the  goods  were 
not  liable  to  forfeiture.  The  plaintiff  is  at  liberty  to 
question  the  condemnation  as  agunst  the  defendant,  be- 
cause be  had  no  opportunity  of  controverting  it.  [Lord 
i9fltnkin,C.  J. — How  canweoremile  TAomat  v.  Wtthert, 
cited  as  an  authority  by  Bnller,  J.,  in  WHkina  v.  Detpardp 
^6  T.  R.  112, 117?)]  It  was  a  Nisi  Prius  decision,  and 
it  is  distinguishable.  [  WiffAtmanf  J. — In  Wilkint  v, 
Dttpard,  (5  T.  B.  112),  the  plea  only  alleged,  that  the 
shipwasB^zedasfbrfUted,  The  pUintiff  cannot  dispute 
the  judgment  of  the  Court  of  Exchequer,  and  we  cannot 
review  it.]  The  judgment  of  that  Court  is  final,  thai 
the  ^oods  were  forfeitable  at  the  time  of  the  eeizore, 
and  it  may  be  admitted  that  no  one  can  set  up  a  title 
to  them  aidveiBe  to  the  Crown ;  but  the  plaintiff  may 
dispute,  in  an  action  with  a  third  person,  that  they  wtre 
forfeitable  for  the  causes  therein  alleged.  [Lord  Dm^ 
flian,C.J.— -The  facts  may  be  shewn  not  to  exist.]  When 
the  goods  in  question  became  sweet  spirits  of  nitre,  they 
ceased  to  be  spirits  within  thestatnte.  [/'affwoii,  J.— 
Do  you  contend  that  they  were  not  forfeitable  at 
alUj  They  were  made  into  sweet  spirits  of  nitre  before 
the  sale,  and  at  the  time  of  the  sale  were  not  subject  to 
seizure  \ty  the  Crown.  {W^tmaUt  J>— They  re- 
mained spirits,  only  with  a  aiflferent  name.]  The  plM 
does  not  ell^  that  the  goods  in  qoeatiim  were  a  colonr- 
able  mixture,  or  what  portion  of  the  goods  sold  con- 
sisted of  itlmlly  mann&ctured  spirits.  Every  com- 
tdodity  which  may  contain  such  spirits  is  not  liable  to 
forfeiture.  Suppose,  for  example,  varnish  containing  a 
minute  porUon  of  such  spirits  had  been  applied  to  a 
valuable  picture,  would  that  have  been  confiscated! 
Spirits  only  are  liable  to  seizure ;  and  if  the  officers  of 
the  Crown  are  guilty  of  laches  in  not  seizing  while  the 
goods  remain  spirits,  they  cease  to  be  liable  to  forfeiture 
afterwards.  [  Wightwtan^S. — The  plea  alleges,  that  they 
were  so  mixed  that  the  officers  of  the  Crown  seised 
them.]  But  it  also  sliews  that  they  had  been  so  mixed 
as  to  b«  no  longer  tiaUe  to  forfeiture,  as  they  were  qurita 
of  nitre,  whieh,  as  wan  dedded  by  3n«  AttomM-Gattrat 
r.  BaiUft  (1  Exch.  281 ),  are  not  spirits  within  the  sUi- 
tttte,  but  atotally  dilBforent  thiiw;  and  the  reason  why 
they  were  condemned  Improperly  is  evident :  the  plea 
does  not  allege  that  the  defendant  contested  their  lia- 
bility to  be  seised;  and  the  fact  Is,  lie  suffered  judg- 
ment by  de&ult  or  confession,  which  was  a  Judg- 
ment in  personam.  7%e  AUorn^-Qmeral  v.  BaiUf 
(10  Mee.  &  W.  74)  was  an  information  against  an- 
other party,  not  the  pluntiff.  But,  upon  the  broadest 
principles  of  justice,  these  pleas  cannot  be  sustained; 
they  do  not  shew  that  the  plaintiff  ever  had  notice  of 
these  proceedings,  or  that  he  had  an^  means  of  contest- 
ing them ;  and  it  would  be  most  iniquitous  that  he  Aonid 
he  bound  bv  the  judgment  in  a  suit  to  which  he  waa 
not  and  could  not  be  a  party.  As  to  the  third  special 
plea,  the  short  answer  is,  Uiat  aweet  qiirita  of  lUtre  do 
not  require  a  permit  for  thdr  removal.  ll%»AiUonujf' 
Qtntral  r.  Baitt^y  1  Exch.  281).  Further,  the  plea 
does  not  state  that  the  goods  in  qnestion  were  removed 
for  the  purpose  of  lieing  delivered  to  the  defendant,  con- 
trary  to  sect.  10  of  sUt.  2  &  3  Will.  4,  o.  16 :  it  only 
shews  there  was  a  removal,  which  may  not  have  been 
for  the  purpose  of  evading  the  duty. 

Peacoot,  (^f0/Mfoneand  P^tipien  with  him),  contra. 
—In  The  AUonn^-Qtneral  v.  BaiU^,  (IG  Mee.  &  W. 
74),  it  was  decided,  that  a  person  who  distils  qiirils, 
for  the  purpose  of  making,  by  the  addition  of  nitrio 
acid,  sweet  spirits  of  nitre,  for  sale,  is  a  distiller  of 
spirUs  within  sects.  6  and  7  of  stat.  6  Geo.'4,  e.  80.  The 
plaintiff,  hy  having  recooraa  to  that  process,  defitanda 
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tbe  revenue,  because  otherwise  he  must  have  purchased 
spirits  from  a  person  who  had  obtained  a  license. 
He  cannot  prevent  a  forfeiture  by  putting  nitre  or  other 
sahstances  into  the  spirits  of  wine  which  he  has  dis- 
tilled. l_1i'i(;/itmaH,  J, — Assuminf;  that  tlie  commo- 
dity, in  T/ie  Attorney-General  v.  Baile^fj  was  spirits  of 
nitre,  manufactured  in  the  ordinary  way,  do  you  say 
that  it  was  liable  to  be  seized  in  the  hands  of  the  vendee  ? 
Patteson,  J. — The  argument,  that  the  spirits  in  this  case 
are  not  seizable,  is  grounded  upon  the  cliange  in  the 
nature  of  the  thing.  Suppose  bricks  not  made  accord- 
ing to  the  regulations  of  tlie  excise,  would  tlie  house  of 
which  they  had  been  built  become  seizable  ?]  In  The 
Attorney 'General  v.  Bailey  the  compound  became  a  new 
substance;  the  plea  in  this  case  dues  not  state  that  the 
goods  became  sweet  spirits  of  nitre.  In  Smith  v.  Maw- 
/ioo(?(14  Mee.  &  \V.4.52)  tlie  plaintiff  was  merely  liable 
to  a  penalty  :  the  goods  were  not  forfeited.  And,  in 
Wetherell  v.  Jones,  (3  B.  &  Adol.  221),  the  defendant 
liad  the  benetit  of  the  goods  which  he  had  purchased. 
If  goods  be  sold  by  a  person,  who  is  not  the  owner,  and 
the  owner  be  found  out  and  be  paid  for  those  goods, 
the  person  who  sold  them  under  pretended  authority 
has  no  riglit  to  call  upon  the  defendant  to  pay  liim 
also.  (Allen  V.  I/opL-inSjlS  .Mee.  &  W.  94).  In  some 
cases  the  law  raises  an  implied  promise,  as  in  a  sheriff 
selling  goods  taken  in  execution,  that  he  does  not  know 
that  he  is  destitute  of  title  to  the  goods.  {Pcto  v. 
Blades,  5  Taunt.  657).  Tbe  148th  section  of  stat.  G 
Geo.  4,  c.  8(1,  subjects  goods  and  spirits  in  tbe  hands  of 
a  bonil  fide  purchaser  to  the  penalties  and  forfeitures  in- 
curred by  tile  distiller.  If  the  spirits  had  been  delivered 
l>y  a  bailee  he  would  not  be  in  a  better  situation  than  the 
bailor.  (  M'ilsoit  v.  Andcrton,  1  B.  &  Adol.  450).  A 
judgment  in  rem  is  binding  upon  all  persons.  {Jhtchcss 
of  Kingston's  case,  2  Smith's  Lead.  Cas.  424, 4di)).  And 
it  is  sufficient  to  state,  that  the  goods  were  seized  as  for- 
feited for  the  causes  stated  in  the  plea :  it  is  not  ne- 
cessary to  aver  or  prove  that  they  were  condemned  by 
a  sentence  in  rem.  (  Wilkins  v.  Despcrd,  5  T.  R, 
]12;  Bakery.  Liscoc,  7  T.  R.  171).    The  sale  of  these 

goods  was  as  Illegal  as  the  sale  of  smuggled  goods  would 
ave  been,  or  the  sale  of  goods  for  the  purpose  of  being 
smuggled.  {Ilolman  v.  Johnson,  Cowp.  341,  345). 
rPaiteson,  J. — According  to  the  note  in  2  Smith's  Lead. 
Cas.  439,  a  judgment  in  rem  alters  the  status  of  the 
thing  adjudicated  upon;  but  does  it  follow  that  the 
judgment  goes  back  to  the  time  of  the  sale,  so  as  to 
shew  that  tlie  sale  was  illegal  ?]  Where  it  does  not 
appear  on  the  pleadings  that  the  defendant  was  aware 
of  any  illegality  in  the  conti-act  he  had  entered  into,  it 
niust  be  taken  that  he  was  not  aware  of  it,  for  illegality 
is  not  to  be  presumed;  (M^Callan  v.  Mortimer,  in  er- 
ror, 9  Mee.  &  W.  636,  639)  ;  and,  therefore,  if  the  de- 
fendant liad  any  knowledge  of  the  plaintiff's  illicit  dis- 
tillery, the  plaintiff  ought  to  have  replied  that  fact.  The 
pleas  are  good  ;  illegality  of  consideration  must  be  spe- 
cially pleaded.  (Tindal,  C.  J.,  in  Smith  v.  Martin,  9 
Dowl.639,641  ;  -IZ/nt  v.//oy>*wi»,  3  Mee.  &  W.  94).  The 
pleas  give  the  reasons  why,  in  point  of  law,  the  defend- 
ant is  not  bound  to  perform  a  contract,  w  hich,  in  point 
of  fact,  he  entered  into.  CouHhsv.  Paddon,  (2  C,  M., 
&  R.  647  ;  5  Tvrw.  635),  and  Edmtmds  v.  Harris,  (2 
Adoh  &  Ell.  4i4;  4  Nev.  &  M.  182),  are  distinguish- 
able. The  third  special  plea  depends  upon  the  construc- 
tion of  sect.  115  of  Stat.  6  Geo.  4,  c.  0,  and  sects.  11,  12, 
and  14  of  Stat.  2  Will.  4,  c.  16.  The  first  part  of  the  plea 
brings  the  ciise  within  sect.  115  of  stat.  6  Geo.  4,  c,  0, 
against  removing  spirits  without  a  permit.  ^Patteson, 
J. — The  second  special  plea  states  that  the  goods  were 
forfeited  for  one  reason,  and  the  third  special  plea  states 
that  they  were  forfeited  for  another.  In  general,  one  plea 
would  not  be  looked  at  for  the  purpose  of  construing 
another;  but  the  third  special  plea  states  tliat  the  goods 
were  forfeited  for  '*  the  reasons  aforesaid" — tliat  is,  for 


reasons  existing  at  the  time  of  the  sale.^  T 
that  the  goods  i-equired  a  permit,  aod  the 
for  want  thereof  thev  were  forfeited,  in  pur 
12  of  stat.  2  &  3  Will.  4,  c.  16 ;  and  tliat  ll 
feited  in  pui-suance  of  sect.  13. 

Dowdeswell,  in  reply. — The  plea  does  : 
the  commodity  was  not  re-distilled;  tU< 
gatiou  that  the  liquid  was  colourably  mi: 
was  not  made  into  a  compound,  wliici 
stitute  quite  a  distinct  substance;  the  co 
therefore,  ceased  to  be  subject  to  forfeitu: 
fendant  relied  upon  its  remaining  forfeiti 
have  stated  the  facts  which  rendered  i 
guously,  which  he  certainly  has  not  doni 
Hopkins  (13  Mee.  &  W.  94)  there  was 
that  the  defendant  had  paid  the  real  o 
plaintiff  was  treated  as  his  agent  for  the  e 
be  contended  that  the  plaintiff  is  boun* 
ment  in  the  Court  of  Exchequer,  to  wl 
party,  and  for  which,  in  point  of  fact, 
legal  foundation.  If  it  were  so,  any  pt 
made  a  bad  bargain  for  on  exciseable 
commodity,  has  only  to  get  the  revei 
seize  it  as  illegally  made  or  imported, 
a  condemnation  for  which  there  is  no  ft 
of  which  the  vendor  has  no  notice,  and  i 
action  brought  by  him  for  the  price. 

c 

Lord  Denman,  C.  J.,  now  delivered  th 
the  Court. — The  case  of  The  Attonicy-C 
ley,  (1  Exch.  231),  in  the  Court  of  Excl 
determined  that  sweet  spirits  of  nitre  are 
within  the  meaning  of  the  stats.  6  Ge 
2  Will.  4,  c,  16,  no  permit  for  the  removj 
for  the  price  of  which  this  action  is  br 
cessary.  Therefore,  the  fourth  plea  of  tl 
clearly  bad. 

The  second  and  third  picas  do  not  sli 
lity  in  the  contract  of  sale  between  the  p 
fendant,  nor  is  that  contract  prohibited 
Parliament.  The  principle,  therefore,  i 
down  in  the  cases  of  Wetherell  v.  Jones 
22 1 )  and  Smith  v.  Mawhood  { 1 4  Mee.  & 
plies;  and  those  pleas  shew  no  answer 
action,  unless  it  be  in  respect  of  the  all 
by  reason  of  the  fects  stated  in  them,  t 
liable  to  forfeiture,  and  were  actually  st 
demned  after  their  delivery  to  the  defei 
there  has  been  a  failure  of  consideration, 
such  failure  of  consideration,  we  are  o 
the  pleas  would  not  amount  to  the  gen 
cause  they  admit  an  actual  sale  and  dei 
cuse  the  non-payment  of  the  price  by 
failure. 

The  second  plea  alleges,  as  the  ground 
that  the  spirits  of  nitre  were  compoundi 
wine,  which  the  plaintiff  liad  distilled  v 
a  license  to  do  so,  and  of  nitre  and  oth 
The  third  plea  alleges,  as  ground  of  f 
the  sweet  spirits  of  nitre  were  compoun 
second  plea,  and  that  the  plaintiff^  befoi 
and  compounding  them,  had  fraudulcntl, 
removed  the  spirits  of  wine. 

Both  pleas  state  a  seizure  of  the  si 
after  the  delivery  to  the  defendant,  and  th 
tion  in  the  Court  of  Exchequer,  but  wil 
on  what  particular  ground  they  were  b 
and  without  shewing  that  the  defendant 
attempted  to  resist  that  condemnation, 
of  The  Attorney-General  v.  Baxky  (16  M 
shews  that  the  plaintiff  was  liable  ta 
distilling  those  spuits  of  wine  without  a  li( 
he  did  so  for  the  purpose  of  compoundiuf 
of  nitre),  under  the  39tli  section  of  stat.  C 
and  by  the  same  section  those  spirits  of  ' 
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aitkKim;  sbI  ^  the  114A  and  llMh  aectioiw  of 
^kMmtdtAey  «i«n  also  tebla  ia  Beizni*  ia  ramct 
^ttetrnawn];  bat  whether  they  eontinned  liable  to 
^itesiftcrdwr  had  haen  mixed  with  nitie  and  ether 
ifctinrn.  ud  had  been  converted  into  sweet  ipirits  of 
ID  article  of  commerce  not  known,  in  common 
,i!itethe  generic  appellation  of  apirUt^  to 
voids  of  the  Court  of  Excheqner,  in  girlnp; 
tn  the  case  of  The  AUamof'Gtmtrdl  r.  Bay- 
n  Escti.  281,         is  rery  qoestionabte.  That 
mra^  detomined,  that  a  party  receiving  tweet 
"^tfrntr^eompoanded  of  miritaof  wine  illegally 
'  ad  irUdi  he  kaew  to  juts  been  w  illegally 
is  Mt  liable  to  the  penahy  enacted  by  sect. 
4  (Geo.  4«  c  80,  it  woold  eeeni  to  follow  that 
4nitcr  of  the  article  waa  so  chained,  by  being 
ato  sweet  ^izits  tof  nitre,  titiat  it  conld  no 
k  amiietfd  as  ^irits  of  wine  within  the  sta- 
Mi^al,caiKqi]entIy,  would  not  continue  liable  to 
riine;  fer  it  leems  abmrd  to  Bay  that  it  should  con- 
^■'ipiritiof  wine,**  for  the  pnrpoee  of  seiznre,  and 
M«lceitiBiie''»irit8of  wine*  for  the  purpose  of 
lHh|iitkdK  penalty,  under  sect.  1S3,  a  party  who 
VMit,ta»wiistheillegaIityofthed;stillation.  It 
"ftlttMiithmioie,  that  the  condemnation  of  these 
MAifrilirf  nitie  by  the  Court  of  Exchequer, 
lAttmidtcedmt  to  thdr  last  decidon  on  the  spl- 
ril^  wffm^  it  to  hare  proceeded  on  ntiier  of  the 
litfMitQTe  alleged  hi  the  second  and  third 
^nnnj^  tnd  that  the  plaintiff  cannot  be  de- 
*rfkiiririit  to  recoTCT  the  price  by  reason  of 
r  wraenmation. 

it  B  fiirtber  to  be  obserred,  that  the  condemna- 
ptwtfjKt  behind  the  back  of  the  cluntifF;  that 
f  y  M  party  to  the  proceedings,  and  had  no  oppor- 
"Mkef nsistn^  that  condemnation.   There  is  no  ol- 
tbt  be  had  notice  of  the  seizure,  or  was  called 
P'^t  the  defendant  against  the  consequences. 
■'g™'''fae  had  been  given,  1m  surely  might  have  re- 
jpftenadenDation  in  the  name  of  the  defendant, 
Miip  he  n^t  hare  no  right  to  appear  in  court 
iH«isT  put 'm  the  natter  in  his  own  name ;  and, 
**  oAndant  gave  htm  this  opportunity,  he 
■""^  by  reason  of  the  condemnation, 
in  It  wen  right,  much  less  when,  from  the  snb- 
*eai«  flf  the  Court  of  Exchequer,  there 
^'"■'obeBtve,  that,  if  rcsistaBcs  had  been 
P~  *•  Hit  onleEanation,  each  reaiatanee  would  have 

Twd  gnwnds  of  demurrer  to  the  pleas 
rT**'*",towe  do  not  think  it  neccssuT  to  oiter 
«»WMUoaofthem. 

j^^jmwtmut  bs  for  the  plaintUF^-Jii^nKfa 

KASTER  TSaU. 
*  *"«tt  or  Tmi  Ratkpatbbs  or  EnsHiJC^ 
.  AprU  23. 

j£L*/^*3*  4  WiO.  4,  e.  90,  "(fof  «Ndl 
^Wrfr'^  ^  ditonHMM^  If  a  May^ntjf^  amtuUng 
5^1,  ^ot^  of  the  R4aepayert  present 

kZ^S^ Msf  the  Premntmt  i^tiitAet  akall 
mTEz  Pnmnmi  thaU  Ame^vrth  wme 
ZTlT^  Tkir1f>MwmMatepaf€rewtnpn$mt 
H  fianto  oftkem  nttdy  and  lie  Semdue  took 
M&r*"^^  ^  ProvuiMU  of  the  Act  had 

Jg**  Qpdt  Bu>ved  for  a  rule  nisi  ealUng  upon 
dh^T""^  the  pasirii  of  f^mriiam,  in  the  county 
|o  <bnv  caosa  why  a  writ  of  mandamus 
^  )■■^  eoBinandfa^  thsm  to  nest  and  fix 
■•nM  of  BiBsy  which  ^  iueueeteie  wspointsd 
*^M.«&4WW.4,  e.  «&  for  the  ^ting 
<f  ■«%    FbUm  k  KB^d,  ihnUr  hKve 


power  to  eril  for  In  the  ewrent  year,  In  pursuance 
of  sect.  9  of  the  statute.  At  a  pnbKc  nceuig  of  the 
ratutaysrs  of  the  said  parish,  duly  coaveued,  held 
on  the  20rd  February,  184^  for  the  purpose  of  deter* 
mining  whether  the  proviaionB  in  the  said  act  contain- 
ed, or  BO  much  thereof  as  related  to  watching,  should 
be  adopted  and  carried  mto  execnUon  in  tlie  said  parish, 
thirty-seTen  of  the  ratepayers  of  the  sud  parish,  duly 

aaaHficd  to  rote,  wen  present :  twenty  of  them  voted 
lat  the  provisions  of  tn«  said  act,  so  far  as  related  to 
watching,  should  be  adopted ;  and  the  residue  of  those 
present  md  not  ^ve  any  vote  thereon,  or  propose  any 
amendment,  or  demand  a  poll,  or  propose  an  a^jonra- 
ment  of  tlw  said  meeting;  and  thereupon  inspectots 
were  appointed  to  carry  the  provisions  of  toe  act 
into  execution,  and  were  empowered  to  call  for  701.  for 
the  first  year.  Notice  was  subsequently  given  of  the 
adoption  of  the  act,  and  the  in^>ectors  executed  their 
office  until  the  end  of  the  current  year. — The  question 
ia^  whether  the  provisions  of  stat.  3  &  4  'Will.  4,  c.  90^ 
were  adopted  at  the  meeting  of  the  ratepayers.  Bjjr 
sect.  8  it  is  enacted,  **  that  If  at  any  snch  meeting  it 
shall  be  determined  by  a  majority,  consiBting  of  two- 
thirds  of  the  votes  of  the  ratepayers  present  at  snch 
meeting,  that  the  provinons  of  wis  act  shall  be  adopted, 
then  and  in  such  case  such  provicdons  shall  from  thence- 
finth  take  efieet  and  emne  Into  operation  in  such  pa- 
rish." In  Oldtnm  r.  WamwrigJil,  (2  Burr.  1017), 
Lord  Mansfield  sMd,  (p.  1021 ),  ♦*  Whenever  electors  are 
present  and  do  not  vote  at  all,  they  virtnally  acquiesce 
in  the  election  made  by  those  who  do.^  That  rme  was 
extended  to  the  proceedings  of  a  vestiy  assembled  to 
make  a  church-rate,  in  Gosling  v.  Vd^,  (7  B.  Rep. 
406;  II  Jar.  385^,  which  is  pending  in  the  Court  of 
Excheqner  Chamber.  Lord  Denman,  C.  J.,  in  delirer- 
iog  the  judgmeut  of  the  Court,  said,  (Q.  B.  Rep.  439^ 
11  Jnr.  392},  "  It  follows  from  these  observations,  that 
the  true  eround  of  the  decisions  is  that  stated  by  Lord 
Mansfield  in  the  case  just  cited  and  Lord  Manfifield*a 
words  in  Oldhtw  v.  Waimcright  are  cited.  [Erie,  J. 
—The  effect  of  sect.  8  is,  that  nothing  is  to  be  done  in 
the  matter  unless  a  given  nnmber  of  the  ratepayers 
present  at  the  meeting  eflSrm  the  adoption  of  the  act. 
Can  it  be  sud  that  the  ratepaym  who  take  no  part  in 
the  proceeding  affirm?  PoMsson,  J.— The  argument 
must  be,  that  those  who  do  not  vote  are  in  effect  not  pre- 
sent. lnQo$HngT.  F«£^no  specific  number  of  votes  was 
required  for  m^ing  the  rate.]  The  Bth  section  admits 
of  this  construction :  the  vot^  are  to  l>e  taken,  and  the 
Eoatter  is  to  be  determined  bv  two-thirds  of  the  votes 
so  taken.  Suppose  the  votes  bad  been  taken  by  ballot^ 
it  would  appear  that  the  act  had  been  adopted  una- 
limously.  The  only  ease  upon  this  statute  (Beeehey  v. 
QueiOeryf  10  Mee.  SiW.eo)  was  on  the  construction 
of  sect.  18. 

Pattbsok,  J.*— The  words  of  the  section  are  too  clear. 
The  entry  of  the  proceedings  would  shew^  that  thir^- 
sevn  ratepayers  were  present  at  the  meetu^,  and  that 
the  mAtter  was  determined  by  twenty  ratepayers.  We 
caansi  say  that  the  seventeea  wbe  did  not  vote  were  not 
prmnt.  TbefiKtof  the  pvovirieDsitf  the  statute  having 
been  acted  open,  will  not  can  the  original  dcfisct. 

Eblb,  J.t — All  the  ratepayms  who  attend  the  meet- 
ing have,  in  contemplation  of  law,  posrible  votes,  ^e 
twenty  ratepayers  who  voted  for  the  adoption  of  the 
act  were  not  two-thirds  of  the  possible  voters.  I  con- 
sider that  the  phrase  "two-thirds  of  the  votes  of  the 
latopayers  present**  is  equivalent  to  "  two-thirds  of  the 
ratepayers  present."  Therefor^  the  act  is  not  legally 
in  (weration  in  this  puish,  notwithstanding  it  has  heaa 
aoted  upon. — Buk  r^imd. 


*  Lord  Dennun,  C.  J.,  and  Wightman,  J.,  were  abfsirt  en 
est  sfiliaiBSi 

t  Coleridge,  J.,  bad  gene  to  Chambora. 
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BAIL  COURT.— Hilary  Tkbm. 
Doe  d.  Smith  r.  Roe. — Jan.  15  and  16. 
Primier's  Discharge — 48  Geo.  3,  c.  123 — Costs  due  under 

a  Rule  of  Court. 
The  48  Geo.  n,  c.  1 23,  applies  to  the  Case  of  a  Person 
detained  in  Prison  for  Non-payment  of  Costs  ordered 
to  be  paid  under  a  Rule  of  Court.  Where  the  Lessor 
of  the  Plaintiff  in  Ejectment  hadbeen  in  Custody  Twelce 
MoiUhs  for  the  Non-payment  of  Costs  under  20/.,  the 
Court  ordered  his  Discharge. 

The  lessor  of  the  plaintiff  obtained  a  verdict  for  the 
recovery  of  cert^iin  premises.  After  judgment  a  writ  of 
possession  was  issued,  and  delivered  to  the  sheriff  to 
execute.  Shortly  after,  he  ruled  the  sheriff  to  return 
the  writ.  Upon  this  the  sheriff  obtained  a  rule  to  set 
aside  the  rule  to  return  the  writ;  upon  the  argument 
of  which,  it  appeared  that  judgment  liad  been  set  aside  : 
whereupon  the  Court  discharged  the  rule  to  return  the 
■writ,  and  ordered  the  applicant  to  pay  the  sheriff  his 
taxed  costs.  For  the  amonut  of  these  costs,  which  were 
under  20/.,  tlie  lessor  of  the  plaintiff  was  arrested,  and 
had  remained  in  custody  for  twelve  months. 

B.  C.  Robinson  (Jan.  15)  this  day  moved  for  a  rule 
absolute  in  the  firat  instance  fur  tm  discharge  out  of 
custody,  under  the  48  Geo.  3,  c.  123*.— The  statute, 
it  will  be  seen,  in  terms  applies  only  to  persons  in  exe- 
cution upon  any  judgment  for  debt  or  damages  not  ex- 
ceeding 20/,,  exclusive  of  costs.  There  may  be  a  diffi- 
culty, at  the  first  view,  whether  it  will  apply  to  this  case; 
it  may  be  reconciled,  however,  in  this  way:  the  order 
upon  which  the  lessor  of  the  plaintiff  is  detained  is 
made  under  the  1  &  2  Vict.  c.  110,  by  sect.  18  of  which 
it  is  enacted,  "that  all  rules  of  courts  of  common  law, 
&c.,  whereby  any  sum  of  money,  or  any  costs,  charges, 
or  expenses,  shall  be  payable  to  any  j)er3on,  shall  have 
the  effect  of  judgments  in  the  superior  courts  of  com- 
mon law."  There  being  several  decisions  which  have 
extended  the  pi-ovisions  of  the  48  Geo.  3,  c.  123,  to 
plaintiffs  iu  execution,  {Roylance  v.  Hewling,Z  M.  &  S. 
282;  Bradley  v.  W^b,  7  Dowl.  P.  C.  588)t,  the  ques- 
tion is,  whether  tlie  Court  has  not  a  discretionary  power 
to  do  so  in  cases  arising  under  circumstances  such  ns 
the  present.  It  is  sworn  the  requisite  notices  have  been 
given.  Cur.  ads.  mil. 

On  the  following  day  (Jan.  16)  judgment  was  de- 
livered by 

Krle,  J. — Iu  this  case  the  applicant  was  imprisoned 
for  costs  due  under  a  rule  of  court,  which,  smce  the 
passing  of  the  1  &  2  Vict.  c.  110,  has  the  force  and 
effect  of  a  judgment.  I  find  that  the  48  Geo.  3,  c.  123, 
has  repeatedly  been  held  to  apply  to  the  case  of  plain- 
tiffs in  custody  for  the  costs  of  a  nonsuit;  although  it 
cannot  be  said,  in  strictness,  to  be  for  a  debt  or  damages 
due  from  thcni.  That  being  so,  I  do  not  think  that 
these  costs  being  due  from  the  lessor  of  the  plaintiff  upou 
a  rule  of  court  makes  any  difference.  Tlie  applicant, 
coming  within  the  spirit  of  the  statute,  will,  therefore, 
be  entitled  to  his  discharge. — Rule  absolute  accordingly. 


*  The  following  is  the  importaDt  part  of  the  act  relating  to 
the  <jaestion : — 48  Geo.  3,  c.  123,  enacts,  "  that,  from  and  after 
the  passing  of  this  act,  all  persons  in  eiecution  upon  any  jmig- 
inent,  in  whatsoever  court  the  same  may  have  been  obtained, 
and  nhether  such  court  be  or  be  not  a  court  of  record,  for  any 
debt  or  damages  not  exceeding  the  sum  of  20/..  exclusive  of 
the  costs  recovered  by  such  judgment,  and  who  shall  have  lain 
in  prison  thereupon  for  the  space  of  twelve  successive  calendar 
months  next  before  the  time  of  their  application,  to  be  dis- 
charged as  hereinafter  mentioned,  shall  and  may,  upon  his, 
her,  or  their  application  for  that  purpose,  in  term  time,  made 
to  some  one  of  hia  Majesty's  superior  courts  of  record  at 
Westminster,  to  the  satisfaction  of  such  court,  be  forthwith 
discharged  out  of  custody,  as  to  8uch  eiecution,  by  the  rule  or 
order  of  the  court." 

t  See  Newton  v.  Lord  A.  Conyngham,  (17  Law  Journ., 
N.  S.,  C.  P.,  238). 


COURT  OF  COMMON  PLEAS.- 

Albxander  v.  M'Kenzik,  Public  Off 
and  20. 

Bill  of  Exchange  —  Indorsement  per 
Agent's  AtUhority. 

An  Indorsement  "  per  Procuration"  i 
Indorser  acts  under  a  special  Authoiit^ 
son  who  takes  a  Bill  so  indorsed  doe 
Risk.  Ho  is  bound  to  tcUisfy  himself 
of  that  Authority. 

Assumpsit. — The  declaration  Btate» 
a  certain  person,  designating  himself  in 
after  mentioned  as  "  W.  Campbell 
Christian  name  was  not  further  or  othi 
the  plaintiff,  on  &c.,  made  his  bill  ol 
directed  the  same  to  certain  persons  tr 
name  of  "The  Owners  of  Whitworth 
don,"  and  so  designated  in  the  said  hi 
were  unknown  to  the  plaintiff;  and  t 
the  said  last- mentioned  persons  to  paj 
the  said  W.  Campbell  Gillan  250/.,  nii 
date,  Ike;  and  the  said  persons  to  wh 
was  so  directed  as  aforesaid,  to  wit,  by 
lop,  then  accepted  the  same,  payable  i 
key  &  Co.'s,  bankers;  and  the  said  <] 
dorsed  tlie  said  bill  to  the  said  per«oi 
co-partnership  as  aforesaid,  who  then  in 
to  the  plaintiff;  and  the  said  persons' 
said  bill,  although  the  same  was  du 
them,  to  wit,  at  the  said  Messrs.  Hi 
bankers  aforesaid,  for  payment  &c.;  * 
said  persons  had  notice,  and.  In  consi 
premises,  promised  the  plaintiff  to  pay  1 
of  the  said  bill  &c.  The  defendant,  b 
(wltich  is  the  only  material  one),  travel 
nient  of  the  bill  to  the  plaintiff  by  the  i 
Issue  thereon.  The  cause  was  tried,!: 
J.,  at  the  fii^t  Sittings  for  London  in 
1847,  when  it  appeared  that  Gillan  dr 
his  own  accommodation,  and,  after  i 
cepted,  indorsed  it,  without  value,  tc 
indorsed  it  back  to  Gillan,  who,  for  vi 
to  Lindo,  and  Lindo,  for  value,  indorsed 
tiff.    The  bill  was  in  the  following  forn 

"  £250.  "  London,  J 

"  Nine  months  after  date  pay  to  nij 
of  two  hundred  and  fifty  pounds,  val 
colliery  purchase. 

"  \V.  Camp 

«  To  the  Ownere  of  Whitworth  Colli« 
Accepted,  payable  at  Messrs.  H 
bankers. 

"  By  appointment  of  the  owners  of 
Colliery. 

"  Arch.  Dunlof,  Manag 

The  indorsement  was  thus: — 

*'  W.  Campbell  Gillan,  P.  P.  New 
Joint-stock  lianking  Company. 

"  H.  Bleckl' 

The  banking  company  slopped  paynie 
184G,  and  by  their  books  it  aj'peared  tli 
a  written  authority  to  accept  and  indo 
the  time  of  the  stoppage,  for  the  busiu' 
pany,  and  they  had  before  that  time  j>8 
amount  of  two  bills  similarly  indorsed; 
time,  up  to  June,  184G,  Bleckly  had,  ii 
of  one  of  the  directors,  indorsed  and  at 
customers,  in  their  hands,  to  the  amoui 
for  the  purpose  of  settling  the  affairs  of 
learned  judge  left  it  to  the  jury  whethe' 
of  Bleckly  was  general  to  indorse  all  bill 
it  had  been  put  an  end  to  on  the  stoppsff 
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^^^jii7lki^t  that  Bleekly  had  only  a  special  aa- 
^^Btr,iHlf(miid  a  verdict  for  the  defendant. 
^^^^Siiit.,biTii)g,on  a  sobeequent  dav  in  the  same 
^^^■^Mm  a  rule  calling  upon  the  defendant  to 
taaa  wby  the  verdict  found  for  him  should  not 
leali  iM  a  new  trial  be  had,  on  the  gronnd  of 
'       that  the  rerdict  was  against  the  evi* 

a Sit.  IS)  shewed  canse. — The  evidence  shewed 
^,  is  point  of  fact,  had  no  authority  to  in- 
itUittU.  The  urcnnistance  of  his  having  in- 
I  like  bilk  after  the  stoppage,  under  a  special 
s^,  u3  in  the  presence  of  a  director,  cannot 
itkhukliibleonthishiU.   A  limited  authority 
tlcouitlediDtoageneralanthority.   (Fum  v. 
,5Vr.767;  Oardtur  v.  BatUi*,  6  T.R. 
TW  «9tdi  "per  proeuration"  on  a  hill  are  a  no- 
lo ttw  bolder  that  the  indonement  is  by  a 
I  u&xij,  ud  it  is  for  him  to  ascertun  the 
':>fit^^i*'*    extent  of  that  authority,  or  he  must 
K  ^^K^MwiKiKes  of  hb  own  negligence.  (Attwood 
iB.4C.278;  Withm^  r.  Haringj  6 

^SniLjind  T.Joiut,  in  support  of  the  rule. — 
ilalgf mint's  authority  is  to  be  measured 
^tittUtf  big  nsnal  employment;  and  if  he  ex- 
pirty  for  whom  he  acts  must  suffer. 
raWp.M,8.81;  p.99,fl.l26).   To  the 
«*o  ■  tie  bw  as  laid  down  in  Paley  on 
T»f-l»imiia  Smlth'a  Mercantile  Law,  3rd 
>|tiM.  la  tbe  present  caaa  Bleckly  vas  the  ^e- 
^■■"■■gBif  tbe  banic,  and  always,  as  each,  m- 
nfe  in  the  same  form,  "per  procuration." 
ibiathorily  limited  to  100.000/.  worth  of 
~  it  uy  indoisee  to  ascertain  whether  or  no  he 
I  tW  amount?   He  must  necessarily  have 
genenl  anthority  in  order  to  carry  on  the 
tintooi;  and  that  was  to  be  inferred  from  his 
J  Bitnei  UIl^  sabeequently  to  the  stoppage,  to 
rvpsDonnt;  and  also  that  the  bank  had  paid 
^  dated  before  the  stoppage,  to  Lindo,  indorsed 
iBe  ten.  It  was  not  proved,  nor  were  the 
/■fcw.  «b*lber  the  plaintiff  knew  that  the  bank 
mH  vbtn  be  took  the  bill.   Had  he  taken  it 
^^^kanledge,  be  might  hare  been  liable  to  the 
"ttligence.   "Per  procuration"  is  a 
■  Ibemflliw^  and  imports  any — not  only  a 
Bi  or  Eaiiid— authority.   In  Atttoood  v.  Jfwi- 
«e  iBthirity  was  conferred  by  a  power  of  at- 
J^J™'**  qnestion  was,  whether  the  acceptance 
by  the  power.   That  is  no  decision  that 
^y'^'f^wa"  necessarily  implies  notice  that  the 
(•■M  B  in  patBoance  of  a  limited  agency.  fChitty 
«:  Anon,  V.  Harruon^  (12  ModT  346); 
tgyy-rsefaft,  (Ifi  East,  400);  and  Border  v. 
TP- 1'%«0),  were  also  referred  to.] 

J  *-I  do  not  think  that  there  is  any  difB- 
1 0 The  fact  of  the  stoppage  of  the 


|j|^^?inK,on  bebalf  of  the  company,  and  to 
Ij^Vsntnlation  without  any  notice  tothepul>lic 
'••"witria  limited,  the  public  is  not  called 
X  ****  extent  of  the  authority,  for  it 

^   ^  general,  and  by  the  acts  of  tbe  manager 
t.'oj'ut  bound.   But  that  isnot  what  has  been 
The  bill  was  indorsed  **per  procuration," 
■  aaoiiDti  to  a  special  intimation  to  the  public 
[Tjiadiirienient  was  not  the  act  of  the  bank,  but 
.^Jfaa  person  profearing  to  hare  thcor  special  au- 
od  tbe  ptfBon  who  takes  the  bill  mnst  be 
Intakingit  on  the  hUh  of  that  represonta- 


*  WUa^  a  J.,  mi  abasBty  fhm  ntaeas. 


tion.  He  to  aware  of  the  cwaeity  In  which  the  in- 
dorser  acts  who  styles  himself  a  procurator,  and  most 
make  such  inquiries  as  are  necessary  for  liis  own  safisty. 
This  doctrine  was  laid  down  in  the  case  of  Attwood  r. 
Munning$,  and  by  Parice,  J.,in  Witkington  r.  Herrimgt 
and  I  avent  to  that  doctrine.  This  role,  tberefon, 
must  be  discharged. 

Ma.ul£,  J. — 1  am  of  the  same  opinion.  Every  bill 
was  accepted  by  Bleckljr  with  express  written  refer- 
ence to  some  authority  giren  htm  by  the  bank.  The 
meaning  of  *'  per  procoration"  is,  *'  I  accept  this  bill 
by  the  authority  or  the  bank  enablios;  me  to  do  so."  If 
it  was  shewn,  tnat,  in  the  course  of  husines^  that  was 
the  kind  of  antlunity  acted  upon,  and  the  bank  p^ 
bills  indorsed  or  accepted  in  a  rinllar  form  to  thii^  we 
may  reasonably  suppose,  that  the  mrsons  who  took 
those  bills  had  satisfied  themselves  that  they  had  been 
indorsed  or  accepted  within  the  limits  of  that  authority. 
The  present  case  is  remored  out  of  the  class  of  cases 
where  the  authority  is  inferred  from  the  act  itself— 
where,  from  the  couree  of  dealing,  the  agent  assumes  to 
identify  himself  with  his  principal,  by  writing  the 
name  of  tbe  latter  upon  the  bill,  and  the  latter  treats  it 
as  if  written  by  himself,  thus  adopting  the  act  of  his 
agent.  In  such  case,  it  is  presumed  that  the  agent  may 
do  everything  that  his  principal  might  do.  The  pre- 
sent case  is  very  different:  the  party  sieniug  exprodj 
refers  to  his  anUiority;  and  the  bank,  by  giving  a 
power  to  indorse  **  per  procamtion,''  do  no  more  than 
specially  authorise  tneii  agent  to  indorse  cerfaun  bills. 

WiLums,  J. — I  am  of  the  same  opinion.  If  a  per- 
son takes  a  bill  indorsed  "per  procuration,"  he  must 
satisfy  himself  that  the  person  who  indorsed  it  had  the 
authority  which  he  professes  to  have,  or  take  the  risk 
of  its  turning  out  that  tbe  authority  was  pretended  or 
insufficient.  The  plaintiff  must  here  take  upon  himself 
the  consequence  of  having  omitted  to  satisfy  himself  as 
to  Bleckly  B  power  to  indorse  this  bilL — Buu  diteharyed, 

SITTINGS  IN  BANC  AFTER  MICH.  TERM. 

Bexett  r.  The  PeNtKstiLiR  and  Oriental  Steam-boat 
CoupANT. — Dec.  0. 

Common  Carrier  of  Paeaengera  to  foragn  Parte — Oue- 
tomary  Liability — Pleading* 

7%e  Declaration  ttated,  that  the  DefendtaOa  were  ammnsii 
Carriers  o/Paetengere  for  Hirefrtm  Southamptm  to 
a  Place  beyond  the  Seae^  to  wit,  Gibraltatt  in  Spain, 
Plea,  thca  the  Defendants  were  not  common  Carriere 
of  Pamngerafor  Hire,  Modo  et  Formd:—Held,  that 
this  Plea  only  put  in  Ittue  the  Fact  of  their  being  com- 
mon Carriera  of  Paatengera  for  Hire  between  SotUh- 
amptonand  CHoraltarf  <md  not  tMr  lAcAiUty  to  eany 
ly  the  Custom  of  England. 

Case. — The  declaration  stated,  that  the  defendants 
were  possessed  of  a  certain  steam-veaeel,  called  The 
Montrose,  then  beii^  at  Sootfaampton,  and  about  ta 
siul  for  a  place  b^ond  the  seas^  to  wit,  Gibraltar,  in 
Spain,  for  the  carnage  ofpassengers  from  Sonth4ttipton 
aioreadd  to  Gibraltar  aforesiud;  that  the  defendwta 
were  then  common  carrien  of  passengers  for  hire  In  and 
by  the  said  steam-vessel  from  Southampton  aforesaid 
to  Gibraltar  aforesaid ;  that  the  plaintiff  was  then  de- 
sirous of  becoming  a  passenger  in  and  on  board  of  the 
said  steam-vessel  from  Southampton  aforesaid  to  Gib- 
raltar aforesaid,  and  then,  at  a  reasonable  and  proper 
time  in  that  behalf,  tendered  himself  to  the  defendants 
at  Southampton,  to  be  carried  by  them,  as  such  pas- 
SMiger  in  and  on  board  the  said  steam-vessel,  m>m 
Southampton  to  Gibraltar,  and  then  requested  the  de- 
fendants to  receive  htm,  as  such  passenger,  in  and  on 
board  the  s^  steam-Tsnel,  to  be  eanied  and  to  carry 
him  from  Southampton  to  Gibraltar;  that  the  plaintiff 
was  thm  roady  and  willing  to  pay  to  the  detendants 
all  reasonable  passage-money,  hire,  and  reward  for 
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.^0immmaMii;  and  think  no  nMonlbrgraiit- 
^^MtlMl  or  diMvWiiR  tha  wdiet. 

111^  J.— Mr.  OMn  aignmnt  is  prindpally 
tfm  tlM  imoe&atB  of  dedamlioiH  ia  aetions 
tmatm  curim  by  knd.    Undoablcdly,  in 
itisBiultosU^  thst  Uw  defendant  was 
mroK  of  goods  for  hire  frun  a  eartaui  plaoe 
is  vdm  puce,  (althongli  it  may  not  be  al- 
mtj  to  klkp  it  in  tboa*  preetae  t«nns),  and 
tiiMe  the  iehrery  of  tbe  goods  to  the  de- 
bkaCe^eatried  to  each  md  raehaplaoe. 
Minoidiiiuiljrundentood  to  be  within  the 
od  then,  M  the  defeadant  is  stated  to  be  a 
(SBR  between  two  places,  both  within  the 

■  Mi&ty  ^taduB  aeomdii^  to  the  enstom, 
e  'MiuiiiiiMiy  to  aOen  it.  Bat  is  that  the 

dtfai  WmtiaB  hareT  I  think  not,  for  it 
rttti  Meodants  are  not  eomman  canien  of 
MptM  to  wfaieh  I  bare  alladed,  one  of  tbe 
UKwilhntUteTfldni,8nd  thsy  beingr  carriMs 
'|Mfl^M  of  pswengew.   Whether  anj  dntj 
tbt  ii  aaother  qoeotion.    Ttie  eridenoe 
At  (Mmdaots  beul  themstlTis  ont  as  ptr- 
liatfae  oeemwiion  of  canriiw  pawragsTB 
tMli[iliii  to  Gibialtar;  and  that  was  the 
t  mu.  Tlie  deelaraUon  alleged,  that  they 
■aanim  of  a  particular  description.  That 
■atrmraed  or  tbe  tliird  plea;  and  the 
Jtfak,         round  fm*  ik«  plaintiff. 

abo  Ml  of  (pinion  that  ttia  Tuniiet 
liklbtnbed.  The  qMstion  of factzaised 
wave  cornTnow  eaiiiers  of 
ktftai  Sovthsinpton  and  Gibraltar;  and  I 
imt  WM  ^operfy  fonnd  for  the  |MMti£ 
tfastiBbifeoiis  eKpresstau  in  a  declaration, 
Bitdesnimd  to,ni«st  be  taken  so  as  tosnp- 
Maitioa;  and  it  may  be  that  Uiia  wovld  be 
'a  flMismeDti(»ied  are  not  both  in  England, 
itsfsldbegood  if  they  are.    Bat  it  is  said, 
8  W  it^cDded  that  they  are  within  the  realn, 
'■t  mMar  to  the  oontoary.   I  remember  the 

■  bill  of  exefaaDse,  which  was  stated  to  hare 
'  itDiblin,anditwasnotaQsgedthatDablin 

fivhai  The  Conrtpresnined  that  a  plaoe 
■CtWHoMin&igland*.  Sf^Ii^sprcfiMid, 
iifaa  in  ciN  stated  that  the  dsftBdaat  was  a 
(nw  ktareen  LonAoa  tmd  New  Yorlc,  it 
injwiHuJ^  in  the  absence  of  any  statement 
^J^WfjtUt  those  two  ^acsB  wm  in  England, 
1*  ^  ffnr  York  woula  mannlAj  be  under- 
**A^tM<ni  plaoe  in  America.   In  the  present 

■  Uuatiao  deesribes  the  defendants  as  com- 
ifrasSontfaaapton  to  GKbialtar,  and  there 
htttlutit  shews  the  sense  to  be  Gibraltar, 
h  VB  Dot  at  the  trial,  nor  is  it  now,  con- 
tiiawas  net  so,  bnt  it  is  snggestod  that  the 

^s '^■W", that  th«r  were  common  carriers  be- 
^KMkmptoB  and  &biaUar,  who,  somehow  or 

wtawt  to  As  same  liabilities  m 
^■■UBOsnda.   In  that  view  I  cannot  oon- 
the  two  teimiiii  w«m  astabUsbad,  the 
gy>  ^  the  defai4uita  do  tbeae  things  which 
St^  mjt  eenstituta  a  man  a  common 
w  pout  \a-gti  by  the  Attorney- General,  on 
vthe  nils,  «a%  that  tbe  sane  liaUUty  of  oar- 
^^iom  net  attach  to  carriers  of  passengers. 
Bij  be  it  is  not  necessary  to  say,  for  this 
Ob  aaly  mean  that  HiB  defendants  were  oon- 
wricB  of  passengew  by  doing  those  things 
nnH  to  paessagsrs  which,  if  done  with  refer- 
^pMb^  wosld  have  etmstitnted  them  carriers  of 
tog  to  Mr.  Jnstioe  Stray.   Suppose  a  law 
*^to«orrow  doii^  away  wiUi  the  liability 


(2I1UAR.  IS). 


ti  canimn  oamen,  a  man  wonU,  nererthelesi,  still 
oontimc  to  be  a  eonnon  canier;  and  the  eridenoe  t 
prove  that  feet  would  be  the  same  as  ia  required  now. 
Or  anjwose  Uie  esse  of  a  common  carrier  between  two 
termim  in  New  South  Wales,  and  that  the  law  there^  m 
to  his  liability,  differed  from  the  law  here.  The  feet  to 
be  proved  on  a  travme  like  tbe  pveeuit,  of  his  being  a 
common  carrier,  would  be  the  same  as  was  to  be  proved 
here,  trrespectire  of  his  liability  altogether.  I  think 
the  plaitttiflT  was  entitled  to  succeed  on  this  evidenoe. 

WiLLUMB,  J.— I  am  entirely  of  the  same  opinion. 
Tlie  issue  arises  on  the  traverse  of  the  allegation,  that 
tbe  defendants  were  common  carriers  of  paieengers  tie- 
tween  Southampton  and  Gibraltar.  That  traverse 
threw  npon  tbe  plaintiff  the  neoeouty  of  proving,  not 
only  that  they  warn  commMi  oarrien,  bnt  ^so  trf  pas- 
sengers, betweni  those  two  ^bess.  I  think  this  was 

£ roved  by  the  oHdenoe,  and  uiat  the  plaintiff  is  entitled 
>  maintain  the  verdict.  If  the  law  t>e,  that  the  d»- 
fendants,  as  described  in  the  declaration,  are  not  liable 
to  this  action,  that  would  be  good  ground  for  a  motion 
in  ncrsst  of  judgmsnt,  orfor  bringing  a  writ  of  «iw.r~ 

HILARY  TERM. 
Powell  «.  Bradburt  and  Others. — Jan.  20  and  22. 

i'fewlAy—  Wkera  afftripative  Evidmw  inadmiuHU 
under  negative  Plea. 

Aeamiptit  for  t%e  Dimmal  of  a  Servani.  Plea,  lAot 
the  Ikfmdant  did  net  wrrngftdfy,  mthout  reatmuMe 
or  probable  Qtuee^  diemtmOie.  :—Seld,  that  the  Fact  of 
the  I>imit9al  onljf  wu  nut  in  Imm  Ijr  this  Plea,  mtul 
that,  mtder  it,  affinaaHv  Evidence  y  a  JtnU^haiion 
wot  inadmtstMe. 

Assumpsit. — The  declaration  stated,  that  the  plain- 
tiff agreed  to  enter  into  the  employ  of  the  defendants  as 
vAnt  sub-editor  of  a  dally  newspaper,  called  The  Daily 
News,  for  the  term  of  two  years ;  that  the  pli^ntiff  en- 
tered into  the  said  employment ;  and  that  during  the 
said  term  of  two  years  the  defmdants  wrongfolly  dis- 
missed and  discharged  him  therefirom,  without  any  reft- 
Bonable  or  probable  cause  whatsoever.  The  defeiidants 
pleaded,  secondly,  that  they  did  not  wrongfhlly,  with- 
out reasonable  or  probable  cause,  dismiss  or  discbaiKe 
the  plaintiff  from  the  employ  of  the  defendants,  m 
manner  nod  form  &o.  Issue  thereon.  The  cause  waa 
tried  at  the  Sittings  for  London  after  Trinity  Term, 
1847,  before  Wilde,  C.  J~  and  the  jury  returned  a  rm^ 
diet  for  the  pl^tiff  on  all  the  issues,  daniMes  MOf. 

The  Attomejf'Generai,  in  Hichaelinas  Term,  1847, 
obtained  a  rule  csllinff  upon  liie  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trisl 
hod,  on  the  ground  that  the  verdict  was  against  the 
weight  of  «vidence,  and  that  the  damages  were  excessive. 

WiiHne,  Sent,  H.  HtUj  and  Hnddleeton  shewed 
cause. — As  to  the  seoond  plea,  the  finding  of  the  jnt^ 
was  oorreet.  In  assumpsit,  the  term  '*  wrongfully'* 
means  only  in  breach  of  the  contract.  "  Without  rea- 
sonable and  probable  cause**  is  mere  surphisa^.  Pro- 
bable causs  is  no  justification  for  the  dismissal  of  a 
servant.  Mtsoooduet,  if  relied  on,  must  be  spedficaUy 
alleged,  and  proved  as  matter  of  fact.  The  secona 
plea  amounts  merely  to  a  traverse  of  the  breach  of 
contract  idleged  in  the  declaraUwi,  and  puts  the  plun- 
tiff  to  the  proof  of  it,  but  it  does  not  enable  the  do- 
fenduits  to  give  afBrraative  matter  in  justification. 
This  principle  was  adopted,  in  considering  tiie  effect 
of  not  guilty  in  actions  on  the  case,  in  Fhmknm  v.  The 
Earl  ofFalmotah,  (2  Adol.  ft  EU.  462),  and  Bimden  r. 
Standiihy  (12  Jut.  10S2).  In  the  latter  case,  this 
Court  s^d,  "  The  plea  of  not  guilty  operates  to  deny 
the  wrongful  aet  complained  of ;  bnt,  operating  merely 
by  way  of  denial.  It  cannot  antfaoriae  the  introdnetioa 
of  affirmative  matter  in  exeoas  fnr  the  breach  of  duty 
eomplained  of."  So,  in  7^  J34ehop  of  Meatk  v.  The 
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Marquis  of  Winchester,  (3  Bin^.  N.  C.  214),  Tindal, 
C.  J.,  saya,  "tliat  a  traverse,  winch  amounts  to  a  sim- 
ple denial  of  different  allefjations  of  title,  so  as  to  put 
the  plaintiff  to  the  proof  of  his  whole  declaration, 
wiJl  not  admit  of  new  and  affirmative  evidence  on  the 
part  of  the  defendant,  taking  the  title  out  of  the  plain- 
tiEFand  vesting  it  in  another  person.  \_Williams,3. — 
In  actions  of  replevin  the  avowry  often  is,  that  the 
cattle  were  wronyfuliy  in  the  locus  in  quo,  and  there- 
fore the  avowant  distrained  them.  Under  de  injuriA, 
or  a  traverse  of  the  "  wrongfully,"  could  you  shew  a 
right  of  common?  I  think  not:  you  must  plead  it.] 
Undoubtedly. 

The  Atlonie^ -General  and  JVclls  were  heard  in  sup- 
port of  the  rule;  hut  as  their  arguments  were  confined 
to  questions  raised  on  the  third  plea,  aa  to  which  the 
Court  expressed  no  opinion,  they  are  omitted. 

Wilde,  C.J. — The  Court  are  all  agreed  tliat  the  se- 
cond plea  puts  in  issue  nothing  but  the  fact  of  the  dis- 
missal. Whether  it  was  wrongful,  or  not,  is  not  mate- 
rial in  this  form  of  action,  which  is  for  a  breach  of 
contract.  On  the  ground  that  the  verdict  was  against 
the  evidence,  we  think  tliere  should  be  a  new  trial. 

Per  Ci  RiAM. — Rule  absolute. 


PREROGATIVE  COURT. 

Matso.v  v.  Maoratii.— /)t:c.4,  1840;  March  24,  1849. 
M.,  heiiig  at  the  Time  daugeroushj  HI  and  unmarried, 
made  a  IJ'Hl  in  1033  in  faeaur  of  his  intended  JFi/c. 
He  recoeered  and  teas  married,  and  had  Issue  of  the 
Marriaqc  Four  Children,  who,  icilh  the  IVifc,  survived 
him.  He  carefaUj/  preserved  the  Will,  and  recognised 
it,  but  necer  rc-cxecuted  it: — Held,  that  the  )Vill  was 
revoked. 

In  1833,  tlie  deceased,  who  was  tlien  n  lieutenant 
in  her  Majesty's  .59th  i-egimuiit  of  foot,  ivas  quartered 
at  Knniskillen,  in  liohind.  He  was  a  bachelor,  but 
under  an  engagement  of  marriage  with  Ins  now  widow, 
then  Charlotte  Butler,  of  that  idace.  On  the  14th 
March  in  that  yenr  (1033)  lie  made  his  will :  in  Novem- 
ber of  the  same  year  he  was  married  to  Miss  Butler, 
and  had  chihlren  by  her  in  the  years  1834,  1838,  1841, 
and  1043;  and  the  i>resent  question  related  to  the  title 
of  the  will  to  ju'obate,  (liaving  i*eference  to  its  provi- 
sions for  his  widow,  and  the  other  circumstances  stated 
below),  notwithstnuiling  the  testator's  subseriuent  mar- 
riage and  the  birth  of  Ills  children.  The  will,  l»eing 
made  after  his  engage  in  ent,  leaves  to  liis  intended  wife 
the  whoK-  of  iiis  property,  subject  to  the  life  interest 
given  to  his  mother,  Eliz'ibeth  M:»lson.  On  the  day  of 
Its  execution  the  decejised  shewed  it  to  Miss  Butler,' ve- 
niarkiug  that  he  li;id  made  it  as  a  provision  for  her  in 
the  event  of  imythiiig  lin|}pcning  to  him,  and  (alluding 
to  his  intended  mairinge)  added,  "  tliat  if  tlu-y  had  been 
married,  he  should  have  made  it  different,"  or  "  made  a 
different  provision  for  her."  Notwitlistanding  his  mar- 
riage, however,  the  iestat or  carefully  jireserved  tlie  will, 
ana  carried  it  about  with  him  in  his  writing-desk  from 
idace  to  place,  Uee]»ing  it  tlius  in  liis  own  desk  until 
September,  1841 ,  wlieii,  upoii  the  occasion  of  his  return- 
ing with  his  father  from  Blois,  in  France,  to  England, 
he  placid  it,  for  security's  sake,  in  a  box,  with  papers  of 
importance,  belonging  to  himself  and  his  father.  Upon 
their  arrival  in  London,  the  will  \\as  left  in  the  box, 
whicli  was  tlte  place  of  deposit  of  the  papers  of  import- 
ance of  both  father  and  son,  and  kept  in  llair  joint  cus- 
tody in  a  house  occupied  by  tliem  together.  In  1043 
the  deceased  became  and  continued  mentally  incompe- 
tent; but  up  to  that  time  he  alluded  in  different  ways, 
fiom  lime  to  time,  in  conversation  with  Mrs.  Matson,  to 
his  having  made  the  will  in  question;  and  upon  one 
occasion,  wht-n,  in  the  year  1830,  after  selling  his  com- 
mission, he  was  making  an  inventory  of  his  remaining 
property,  he  remarked,  with  reference  to  the  reversion- 


ary interests  under  his  uncle's  will,  "  t 
petty  I  mentioned  in  my  will  which  I 
killen."  These  facts  were  pleaded  i 
propounding  the  wilj,  for  the  purpose  o 
cision  of  the  Court  whether  llie  will  » 
not.  The  parties  in  the  cause  were  tl 
deceased  and  the  guardian  ad  litem  of  h 

Hagpard,  in  opposition  to  the  allegat 

It.  Phillimore,  contra. 

Cases  cited  -.—-Johnston  v.  Johnston, 
Fox  V.  Marston,  (1  Curt.  494) ;  li'alie 
Cm-t.854);  Doe  d.Foxv.Marst<m,{8l 
Israel  v.  Rodon,  (2  Moo.  P.  C.  C.  51 ). 

Sir  H.  Jenner  Fust. — The  question 
case  arises  upon  the  admissibility  of  ai 
pounding  the  will  of  the  late  Lieutenai 
who  died  on  the  13th  February,  184(i. 
the  handwriting  of  the  deceased,  and 
executed  on  the  14th  March,  1033.  1 
witness;  but,  under  the  law  as  it  the: 
is  well  executed.  At  the  time  the  wil 
Lieutenant  Matson  was  under  a  maiT 
to  Miss  C.  Butler,  and,  being  seized  v 
gerous  illness,  was  desirous  of  making 
for  her.  He,  therefore,  executed  tliep 
by  which  he  gave  the  whole  of  his 
mother  for  life,  and  the  reversionary 
Miss  Bntler.  He  recovered  from  hisii 
was  married  to  this  lady  on  the  Ifith  ] 
There  were  four  children  of  the  man 
children,  being  minors,  now  appear  by 
The  deceased  preserved  the  will  in  li 
until  September,  1041,  when,  on  leai 
removed  it  from  his  writing-desk,  and, 
it  in  n  box  where  he  kept  his  papers 
which  it  was  found  after  his  death.  Tht 
give  rise  to  the  question  whether  this  i 
by  the  marriage  of  the  testator.  If 
nounced  for,  the  children  will  be  left  v 
vision ;  yet,  under  the  peculiar  circa: 
case,  it  may  be  considered  that  it  woi 
interest  if  it  were  established.  By  the 
specting  wills,  marriage  revokes  a  will 
are  children  or  not;  but,  prior  to  the 
into  operation  in  1030,  it  had  been  held 
and  the  birth  of  children  for  whom  r 
made,  merely  raised  a  presumption  agi 
cuted  before  mamage.  But  in  Fm 
Adol.  &  Ell.  14)  it  was  determined  by 
with  the  exception  of  Lord  Iienman,  w 
sent,  that  the  revocation  of  such  a  will 
on  any  presumed  intention  on  the  part 
but  npon  a  tAcit  condition  annexed  to  i 
making  it,  that  it  should  not  have  effc( 
if  the  party  afterwards  married,  and  hai 
were  unprovided  for  by  it.  In  the 
Rodon,  which  was  an  appeal  from  tlit 
the  Judicial  Committee  of  the  Privy 
held  by  their  Lordships,  that  the  princ: 
dition  applied  to  personalty  as  well  as 
that  the  ecclesiastical  courts  nmst  be  g< 
principle.  It  has  been  argued  in  the  p 
the  will  was  made  in  contemplation  o: 
but  I  do  not  think  that  the  case  stand 
way.  The  will  was  executed  when  tl 
just  recovering  from  a  dangerous  illni 
tended  to  secure  the  property  to  Miss 
event  of  his  death  before  marriage;  ani 
ion,  that  liis  marriage,  notwithstanJii 
stances  shewing  an  adherence  to  the  w 
I  must,  therefore,  reject  the  allegation, 
that,  if  all  the  facts  contained  in  it  w 
Court  would  not  pronounce  for  the  vfllii 
Tlie  costs  of  all  parties  must  be  paid  fu 
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COUBT  OP  CHANCEBT. 
AncBMBmn.— 4^  19,  £0,  tmdSl. 
ftirfiliii  AO,  m  1^40^.8,  e.  M)—  CTnry  Zow— 

JlWii  tlarfir  ff£t§Mt  DmUem,  amk,  814, 

laili  rin 9fMmm  mmmitiitff  to  10/.  «fMi  wi^, 
.%mmm  HtmttLjfer  (knL  hUermt  it  «kary»d; 
i^a,fmmtttt*MtattmMm1im  ^ftke  UmtryLaw  fy 
3      «.  97, «  AwN^vkr         /mkI,  tn  Aw 

Ami,  mwm  U-m^lmai  my  Amvmtt  if  Mm^, 
^^^\9L,vtm^Bmu^  hUmmt.  And 
fmm  Om,  iimtlwimp  on  Ji^mttti$n  to 

•^mkftUrAmwwt  Itum  VU,,  tkaiy  attkonffk  the 
.•m»mtmi$^  ike  Dtpimit  of  the  •Ooodt  amtained 
:  Ahtmjm  to  tke  PmBmbtvUr  cf  a  r«ffuktr 
ilmi9mmilimt,ti*<JMUnuilir(ule^;  and 
tumk-a  RoKiflCjw,  a  PawtUroier  is-mtdtr 

<  I  iMtian  Vf  tbe  defeadaaf ,  Beehfoti,  a 
,t»di«>hre  tiw  iojanotiMi  gmrted  b^the 
imtif  ffngtorWI,  (anta,  p.814),'TCBtTBming 
wrtuB  mrtkim  «f  jewelKny  whiefa  had 
jMtri  vifc  Un  aa  •  aacnrity  far  the  repay- 
f««Brf  wmy.onuiiUiig  in  tbe  vhue  to 
i^lML  The  fintoor  the  oaie  anaofhUy 
^Ihrt  it  imuiwiwinj  te-iiJd  aaytMtg  to 
aifUMUti^  in  aMHian  to  ^om 
nr,««n  nnr  vdled  on. 
Wrifkf  far  Aa  dafiwrfant. — Can  the  cir- 
ittit,aKnfii^to'theae  atxitnets.  Koehfort 
t-totinintmat  wp  to  theend  af  me  onnrent 
k  tUs  a  pamihroUiir  taranaaetion  t  This 
jaun  Ml  i^nm:  ne  amemit  of  the  in- 
k^wb,  jjrfwd,  undw  the  oH  law  of  tutnr, 
\hm  mait  the  eaee  -Bsnriena.   Tbe  asme  wt- 
uppBoiMe  to  the  right  of  keepipg  the  snr- 
ib^thanle.  If  not  dafanad  mtnin  tfafee 
iitiiBoUdigaMTC  than  dieelaruigtiiat  there 
'tnat  bqrand  tfae  pcriad  of  ftree  jtxtB, 
hf  thik  Un  pfoiterty  efaevld  be  ddiveied 
fwn  pwMhwLiig  UM  doplieato,  and  paring 
ka*nt,aBd  all  expauea,  that  was  nothing 
r  tiw  -mode  of  redei^ptton.  It 
anytfihig  in  tiie  Pmralmkican 
t  a  pamritroker  in  evarT'  case  to  deal 
of  a  pawiJirokort   We  aabmit,  that 
I  h— awtkna  in  -^efa  be  may  deal  like 
tymm.  Ti»  ihtiBcfaw  ie  tiria— ^ith  reepect 
fmiafar  tbe  smoont  of  Wl.  he  mast  daal  as 
r. if biniiiin;iMi iiinifi  tbiin  tit  jinrrnnt;  but 
Jiimr  nm  abore  lOt  i»e  may  act  Kke  any 
^Sj*a.  Tbe  vctly  aecttona  of  tbe  Pamibrokers 
9*iit4e  G«o.&  cfiO)  important  to  be  eonsi- 
tbe  tod, »»tfa.  ITfti,  20th,  and  ae**.  [The 
iH  Aflae  aecU«u,  with  tiie  exception  of 
^^tJwb  do«i  not  apponr  to  Iiave  beenTeferred 


BgwWqr  law  iww  repealed,  he  ind  lent  i/b<m 
Syytt  OBt,  awdi  a  eentnet  would  hare  been 
*j|*wae  H  woold  Innre  been  nsariona ;  now,  it 
?"*(b6KAd,beeoMe'itiBnotnsniTouB.  The  only 


^MOMtiDn  h  in  1hiMimi^t~"  T)Mt  aothiac  ia 
■■wiauJ  Adi  artcnd,  or  he  eoartwed  to  eatsBd,  to 
<r  ptnm  whoaiaoevfr  nho  dull  lend  moaej  to 
T^vrpenona  ahoaaooerer,  i^od  pawn  or  pledge,  at 
T*^'  U.  per  eeat.  pa*  annom  interaet,  withont  taking 
J^^rw  pcaler^pidtt  iar  tbe  loan  or  fodbaaranee  Of  fuch 

VobXIQ.  q 


■ranment  on  the  otbar  dde  of  any  torn  is  ttda— the 
2  &  STict.  c  37*  dcdsred  that  loans  ^>ore  10/.  shonld 
be  exempt  from  the  naury  lawt;  that  the  1st  section 
excepted  loans  of  10/.  and  under  from  the  operation  <£ 
that  statnte ;  and  that  then  the  3rd  section  declared 
that  the  laws  as  to  pawnhndceTs  should  not  be  affected 
by  that  statato.  And  then  it  is  said,  that  the  1st 
flection  would  not  hare  touched  a  pawnbroker  if  the 
loan  were  above  10/.;  and  that,  therefore,  the  3rd  sec* 
tion  was  introduced  to  declare  that  the  laws  as  to 
pawnbrokers  riioold  not  be  idtered  by  that  act.  Bat 
we  submit,  that  if,  [trior  to  that  act,  pawnbrokers* 
transactions  were  limited  to  sums  of  10/.  and  under, 
th^  3rd  section  would  not  biiiu  them  within  its  open- 
tion,  if  they  were  not  ao  betore;  that  would  be  to 
make  the  Sra  section  ta  enactment,  instead  of  an  excep- 
tion. That  aeetion  waa  introduocKl  only  ex  abnndanti 
oantola.   The  case  of  Pmnetl  r.  Atteniorouffh  (4  AdoL 

6  EU.  808)  was  precisely  the  present  case ;  and  there 
it  was  diatmetly  held,  that  tnnsactions  abore  10/.  are 
not  within  the  Pawnbrokers  Act. 

MaHng  and  Swiftt  contra.— The  pririlageB  conferred 
on  pawnbrokers  by  the  stat.  99  &  40  Geo.  3  are  rery 
considerable :  they  are  itilowed  to  take  large  rates  of 
interest,  and  idso  to  retain  the  snrplns  after  the  sale,  if 
not  claimed  within  three  years;  but  they  were  boimd 
to  confine  their  loans  to  sums  under  10/.  Uaoy  dericea 
were  had  to  escape  from  this  restriction — a^,  for  in- 
stance, by  means  of  a  series  of  loans;  but,  in  thooo 
cases,  it  has  alwaya  been  kft  to  the  jury  to  say  whether 
thqr  formed  one  or  a  series  of  tnnsactions;  andifth^ 
{bund  thai  dioy  formed  one  transaction,  then  it  was 
deohued  illegal.  {Gowie  r.  Harrit^  1  Moo.  &  H.  141). 
In  ^ttt  case  Lord  Tentorden  drew  the  distinction  be- 
tween a  l^al  and  illegal  pawnbroking  transaction.  Can 
it  be  said,  that  now  a  pawnbroker,  acting  as  such  and 
with  tbe  tnaignta  of  his  business  orer  hm  door,  may, 
by  Tiolating  the  Pawnbrokers  Act,  and  lending  in  one 
sum  more  than  10/.,  escape  from  the  penalty  of  that  act? 
It  is  clear  from  the  25  Geo.  2,  o.  4S,  ss.  and  6,  and  the 
39  &  40  Geo.  3,  c.  90,  s.  30,  that  every  person  lending 
money  to  any  amount,  on  a  pledge  of  goods,  at  more 
than  Gl.  per  eent.,  was  to  be  deemed  a  pawnbroker,  and 
liahle,  assuclu  to  take  out  a  license.  {Armstroi^  v. 
Arm^m^t  3  My,  &  K.  45;  JSregoniag  v.  Attenborougk, 

7  Biag.  97).  In  thoee  eases  the  parmer  reeorered 
on  tiie  gnmnd  of  the  stun  lent  bdngabore  10/.  In 
fte^MMft  T.  Nonmm.  (6  Bbg.  K.  C  88),  he  reoorered 
because  flie  fommlittes  of  the  Pawnbroken  Act  had 
■ot  bem  complied  with.  These  cases  establish,  that, 
mder  an  illegal  pawnbroking  contract,  no  title  to  the 
property -paaKs:  this  was  the  state  of  the  law  prior  to 
the  2  &  3  Viot.,  and  we  submit  that  law  is  not  altered, 
{t  was  contended  on  the  other  side,  that  now  the  lend- 
ing a  sum  above  10/.  at  more  than  5/.  per  cent,  placed 
the  case  beyond  the  reach  of  the  Pawnbrokers  Act, 
and  tliat  the  lender  had  a  good  lien  upon  the  goods. 
"We  submit  ttiat  this  never  could  have  been  the  inten- 
tion of  the  Legislature.  The  other  side  say  that  the 
Pawnbrokers  Act  and  the  2  &  3  Vict.  c.  37,  are  wholly 
irrespectiTe  of  each  other;  that  the  Pawnbrokers  Act 
enda  where  the  TJsory  Act  b^os^  namelr,  at  10/.  If 
-Uiis  was  ao,  where  was  the  necesnty  of  tne  3rd  section 

tiie  Usniy  Act?  We  submit  that  the  effect  of  the 
1st  and  3rd  sections  of  the  Usniy  Act  la  to  except  all 
pawnbroking  transactions,  whether  above  or  below  10/. 
fionJ  CAoHw/Jw.— The  effect  of  vour  argument  is, 
Chat  the  usniy  laws  are  not  repealed,  except  as  to  per- 
sons who  are  not  pawnbrdketa.  It  is  clear  from  the  30th 
secti<m  of  the  89  &  40  Geo.  3,  that  a  pawnbroker  might 
lend  any  sum  of  money  at  fi/.  per  cent,  without  being 
within  the  Pawnbrokers  Act:  that  was  then  the  legal 
rate  of  interest.  "Why  may  he  not  now  lend  sums 
abore  W/.  witfaoot  acting  as  a  pawnbroker?]  It  is 
not  neceasary  for  as  to  oontend  that  the  defendant  could 
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not  bave  acted  as  a  person  not  a  pawnbroker ;  but  we 
Bay,  that,  from  all  tne  circumstances  of  this  case,  it  is 
clear  that  the  plaiutlfF  dealt  with  the  defendant  as  a 
pawnbroker,  at  his  place  of  business,  where  he  held 
himself  out  as  a  pawnbroker,  and  that  he  cannot  now 
turn  round  and  say,  that  he  did  not  enter  into  this 
transaction  as  a  pawnbroker,  but  as  a  private  indivi- 
dual. We  say,  further,  that  every  person  lending 
money  on  pledge  of  goods,  at  interest  above  51.  per 
cent.,  is  a  pawnbroker,  and  is  bound  to  take  out  a  li- 
cense. (25  Geo.  3,  c.  48,  ss.  Sand  6).  The  same  defini- 
tion of  a  pawnbroker  is  given  in  the  stat.  1  Jac.  1,  c.  21. 
The  only  thing  that  at  aJl  supports  the  argument  of  the 
other  side  is  the  case  of  Penncll  v.  AUenborongh ;  but  if 
that  case  cannot  be  distinguished  from  the  present, 
it  ought  to  be  reconsidered.  It  does  not  appear  there 
that  the  transaction  took  place  in  a  pawnbroker's  shop, 
nor  does  it  appear  that  the  contract  contained,  so  fully 
as  in  the  present  case,  the  privileges  of  a  pawnbroker. 
[Zord  Chancellor. — It  appears  that  it  was  a  loan  of 
money  on  goods  to  an  amount  above  10^,  by  a  person 
acting  as  a  pawnbroker,]  The  judgment  in  that  case 
is  entirely  silent  as  to  the  construction  to  be  put  upon 
the  3rd  section  of  the  2  &  3  Vict. 

iSm/i,  on  the  same  side. — If  the  ai^uraent  of  the 
other  side  is  to  prevail,  any  person  can  escape  from  tak- 
ing out  a  pawnbroker's  license,  by  saying  that  he  will 
lend  no  sum  under  10/. :  he  can  also,  by  the  same  means, 
avoid  stamping  the  transfer,  if  the  present  is  to  be  con- 
sidered a  more  simple  mode  of  mortgaging.  The  2  &  3 
Vict,  says,  that  not  more  than  51.  per  cent,  shall  be 
taken  upon  the  security  of  land;  but  it  is  pretty  clear 
that  the  meaning  is,  that  not  more  than  5^.  per  cent, 
shall  be  taken  where  any  tangible  security  is  given, 
other  than  a  bill  of  exchange  or  promissory  note. 
This  contract  was  evidently  taken  out  of  the  Pawn- 
brokers Act,  as  an  attempt  to  legalise  that  which 
would  otherwise  be  illegal.  (Niclisson  v.  7Votf«r,  3 
Mee.  &  W.  130). 

Lord  Chancellor,  (without  hearing  the  reply). — 
There  is  no  doubt  but  this  is  an  extremely  important 
case,  because  of  the  effect  it  has  on  the  community 
at  large.  1  do  not  propose  to  make  any  order  now. 
I  shall  do  so  to-morrow,  by  which  time  I  shall  have 
had  the  opportunity  of  looking  into  the  authorities 
more  distinctly.  But,  as  the  facts  are  all  before  me,  I 
will  state  what  occurs  to  me,  reserving  the  order,  and 
without  hearing  Mr.  Rolt.  It  does  not  appear  to  me 
that  there  is  really  any  doubt  upon  the  construction 
of  the  act  in  this  case.  I  therefore  cannot  have  any 
doubt  upon  the  construction  of  it,  finding  it  confirmed 
by  two  decbiona  at  common  law.  The  thing  lies  in  a 
very  narrow  compass — between  the  law  as  it  stood  be- 
fore, and  subsequently  to  the  passing  of  the  2  &  3  Vict. 
Before  the  passing  of  the  Pawnbrokere  Act  nobody 
could  take  more  than  51.  per  cent.;  that  was  the  limit 
that  was  always  imposed  on  loons ;  but  it  was  found  that 
that  arrangement  was  very  inconvenient  and  injurious 
to  poor  people,  who  had  very  little  credit,  and  it  was, 
therefore,  for  their  benefit  that  the  law  was  relaxed,  and 
certain  provisions  introduced  for  their  protection.  The 
Pawnbrokers  Act,  (39  &  40  Geo.  3),  therefore,  which 
is  now  the  existing  law,  authorises  parties  to  advance 
sums  under  10/.;  and  it  then  contains  various  regula- 
tions for  the  protection  of  parties  lending  money  appli- 
cable to  loans  under  10/.  The  30th  section,  however. 
Bays,  (which,  if  it  stood  alone,  would  have  left  the  law 
as  it  stood  before),  "that  nothing  in  this  act  contained 
shall  extend,  or  he  construed  to  extend,  to  any  person 
or  persons  whomsoever  who  shall  lend  money  to  any 
person  or  persons  whomsoever,  upon  pawn  or  pleJge,  at 
the  rate  of  51.  per  cent,  per  annum  interest,  with- 
out taking  any  further  or  greater  profit  for  the  loan 
or  forbearance  of  such  money  lent,  on  any  pretence 
whatsoever."  Here,  then,  was  a  law  regulating  advances 


of  money  under  10?.,  bona  fide  advances  ol 
10/.  Of  course,  there  is  a  fraud  in  ad' 
ferent  times,  making.  In  reality,  onlv  ' 
otherwise  it  shall  be  within  the  provlsi 
which  says,  that  there  shall  be  ceitain  pr 
lender  and  to  the  boi  rower.  But  any 
money  above  10/.  at  51.  per  cent,  cannot 
operation  of  that  act;  so  that  the  pawi 
shop,  with  all  the  appurtenances  of 
around  him,  on  any  person  coming  to  him 
600/.  at  6/' per  cent.,  may  lend  it  to  him 
interest.  There  is  no  doubt  of  that,  beca 
section,  and  he  may  make  that  loan  u 
property.  Well,  then,  pawnbrokers  hi 
disabilities,  except  that  they  were  obligee 
the  provisions  of  this  act  if  they  advanc 
10/.,  to  that  extent  they  are  on  the  sam 
all  the  other  subjects  of  Her  Majesty, 
two  decisions  in  tlie  Common  Pleas,  wl 

Eawnbrokera  are  confined  to  sums  undt 
ave  also  a  judicial  deciuon  that  the  act 
transactions  under  10/.  If  so,  all  trar 
10/.  are  to  be  looked  at  just  as  if  the  Fa' 
did  not  exist  at  all.  If  that  act  does  nc 
the  old  law  applies.  Then  comes  the  at 
with  respect  to  usury,  which  enacta,  that 
shall  not  aifect  any  contract  for  a  loan  i 
of  money  above  the  sum  of  10/.  aterlin 
for  further  security,  it  says,  that  notbiDj 
tained  shall  extend  to  repeal  or  affect  t 
lating  to  pawnbrokers,  but  that  all  law: 
concerning  pawnbrokers  shall  remain  in 
effect,  to  all  intents  und  purposes  whatsoi 
act  had  not  been  passed.  Tnen,  what  lu 
lating  to  pawnbrokers?  Why,  they  ore  co 
of  10/.  and  under.  The  2  &  3  Vict  c 
that,  as  to  all  loans  under  10/.,  pawnbr 
confined  to  their  own  act;  and  for  gn 
that  act  sa^-s,  that  all  laws  relating  to 
shall  remain  where  they  were.  Then 
broker  before  that  act  might  advance 
per  cent,  upon  goods  deposited  with  hini 
as  a  pawnbroker;  but  he  is  not,  witbi 
brokers  Act,  acting  as  such,  because  that 
especially  excepted.  He  might  lend  mo 
same  teims  as  any  other  person  could, 
above  10/.  Now,  the  act  says,  that  any  p' 
vance  money  above  10/.  without  being  u 
by  the  old  law — and  the  pawnbroker  is 
to  the  rule  of  law ;  all  persons  are  exem] 
operations  of  the  usury  law  on  loans  abov 
then,  should  puwnbroKers  be  excepted? 
in  terms.  There  is  nothing  to  make  thei 
incapacity  which  they  were  not  under  i 
former  law;  and  so  they  are  not  liable  to  a 
upon  transactions  above  10/.  And  then, : 
that,  we  have  the  decision  of  the  Court 
which  holds— and  which  you  cannot  oil 
in  my  opinion — that  loans  on  deposits  a 
protectea  by  the  1st  section  of  the  2  &  ^ 
then  wo  have  the  decision  in  the  Coun 
Bench  in  Penncll  v.  Attenborou^/fi,  under  i 
identical  with  the  present  case:  it  iJ 
this  sort— that  a  special  contract  with  » 
for  a  loan  of  above  10/.  is  as  lawful  a  trar 
he  was  not  a  pawnbroker ;  and  it  seems  to 
clear,  therefore,  that  the  Pawnbrokers  Acl 
whatever  to  do  with  this  transaction.  Tli 
is  just  as  binding  as  if  the  party  advancmj 
were  not  a  pawnbroker;  and  as  to  the  o 
entered  into,  he  is  merely  following:  it  " 
question  is,  whether  that  contract  was  Ifff 
and  it  appears  to  me  not  to  be  illegal,  am 
not  under  any  disabilities  by  reason  of  oe' 
broker;  and  it  certainly,  therefore,  comes 
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_        Court  tX  Queen**  Boieh.  Tin  only 
litniar  Ambt  upon  is  the  clause  in  Uw  re- 
Inr.  'WkrtrtraelcnieatflntwaBthepriTUegea 
tbe rerane  lair  eeenu  to  give  to  a  pawnbroker: 
hoverer,  affect  this  case.   It  woula 
pontion  for  a  man  to  be  in,  in  taVtng 
,  to  wpnn  him  to  take  a  license  for  doing 
^  the  rest  of  the  world  might  do  without 
iUi  mj  probablybe  an  error  in  the  act, 
raDt  exist  now.  The  qnestion  might  arise, 
inrame  lav,  whether  a  particular  indiriduai 
riot  for  an  infringement  of  that  revenue  law. 
nt  looking  at  that — I  am  looking  at  how  far 
Wt  for  doug  that  which  all  the  rest  of  the 
k.  It  was  not  intended  to  impose  a  duty 
Ml  tboiewlio  came  ndthln  tne  descrip- 
ilinken  Act,  and  who  take  the  bene- 
'  the  Fftwnbrokera  Act.  It  woald  be 
if  !t  were  so.   I  mast  dischaige  the 
In'the  costs  pf  the  motion  in  the  court  be- 
Iinll  not  do  that  now.  I  will  reserve 
monibjb  in  order  that  I  may  look 


^  said  he  had  looked  at  the  au- 
bmi  dted,  and  he  did  not  see  any 
vUiftpnion. — Injmictiom  dutelvedf  with 


^^^'^fUna  V.  BuPLET.— J/ardl  16. 


lmm>:...-  .  Pleadimg. 
HiMIUMMm  18461  AtHm  m  a  Contract  torn' 
•^Sa^  9  SUmaumt.  On  the  m  January, 
4M|Mmi(K  ft  da/mred;  7th  Februan  the  Plea* 
■Ufiii li^Ugki  0/  Frmid;  2ith  February 
^ffiA^^he  l>^mioim  at  taw  to  tet  aside  the 
SMMii^t^  M  the  Gromd  of  Frauds  prtmng 
"jp  rt#  SrA  Mar^y  after  Notke  of  Trial 
9^iU  «u  HrHdypeftmdmtt  at  Law  ekainod 
^WMtPlt^f  F^maimtheAetion.  Motion 
WStAikeiimmivmtaiakm  to  tteu  fHal  nflaed. 
m^meddittp  the  PUa  of  Frond  to  maie  the 
it»a«aiiii£prity1hewame, 
HMion  by  defendant  lUpl^,  the  plalnUff 
[e  in  order  of  ue  inee-Chancellor  <rf 
.j^yit  was  ordered  that  the  injunction 
■  vwflie  (lefbndsnt  to  restrain  him  from 
[•keagdnst  the  plaintiff  should  be  ex- 
The  action  was  for  damages  for 
I  of  a  contract  relating  to  teas,  dated  the 
,Uf7.  Tbe  dates  of  the  proceeaings  were 
MJ?  the  29th  Febraary,  18«,  the  writ  of 
action  issued;  on  the  9ui  January, 
[■onGon  wa*  delivered;  on  the  7th  fe- 
•aiime delivered;  on  the  24th  February 
'  ^iP^T^PS  "  declaration  that  the  con- 
l»h  SUrcb,  1847,  micht  be  declared  to  ba 
i  fOi^&C,  and  an  Injunction.  On  the 
*^topiitttlon  was  delivered,  and  on  tlte 
.^neunie  in  tfie  action  was. delivered, 
l^twAr  the  next  asdzes  at  lAveipool. 
^wdh  Ae  defendant  at  law  obtained  leave 
^5*f  foni  h»  the  action,  which  he  accord- 
JIw  trial  was  to  come  on  upon  the  21st 
mbstantial  reason  for  the  delay  of 
.  a  filing  bis  bill  was,  that  he  resided  at 
affidavit  in  support  of  tlie 
stated,  that  he  could 
'  t'Pww  to  the  trial  of  the  action  until  after 
l^of  the  defendant,  and  that  he  believed  that 


iSStLu  ^  ^'feii^nt  would  contain  a  discovery 
b  him  to  make  a  good  defence  at  law 

JP^  defendant,  by  his  affidavit  in  oppo- 
^      that  tU  pUntlff  fiu  not  mhitaaiUal 


ground  of  complaint  in  equity ;  that,  in  iact,  there  wai 
no  fraud  in  the  tranaacuon;  and  that  hla  answar  to 
plaintiff's  bill  would  not  aanst  him  on  the  trial  at  law, 

but  the  contrary, 

MaUnt  and  ReaahaWy  in  swport  of  the  motion  to 
discharge  the  order  of  the  Vice-Chancellor,  relied  npoB 
the  cases  of  FitSd  v.  Beatmontj  (3  Had.  102;  S.  C.,  1 
Swanst.  204);  ThorjM  t.  Hiuhe$t  (3  My.  &  C  742); 
Seoteon  v.  Gamy,  (1  Hare,  99):  ma.  Stoka  t.  WHooiu 
(12  Sim.  91). 

Bolt  and  Eddie,  contra. — This  case^  is  quite  distinct 
from  all  the  autliorities  cited.  Here  discovery  is  »ought 
as  a  defence  to  the  action :  it  is  not  pretended  that  the 
bill  is  of  such  a  length  that  the  defendant  coold  not 
put  in  his  answer  ao  as  to  allow  the  trial  to  taka  iti 
course.  In  tiie  present  case,  we  had  eveiy  reason  to 
suppose  that  the  plidntiff  at  law  would  be  aa  dilat<ny 
Bsne  had  hitherto  been:  he  Issued  his  writ  of  sum- 
mons, and  then  took  no  further  proceedings  for  nearly 
a  year.  In  the  cases  cited  there  had  been  no  del^  on 
the  part  of  the  plaintiff  at  law.  _  Your  Lordship  de- 
cided Thorpe  V.  Hughea  upon  this  ground — that  tha 
Court  would  see  whether  the  discovery  sought  by  the 
bill  could  be  material  to  the  defence  at  law;  and  if  it 
was  clear  that  It  could  not,  then  the  injunction  would 
not  be  extended.  That  does  not  appear  in  this  case. 
In  Seoteon  v.  Oaury  the  answer  had  neen  filed,  and  ex* 
ceptions  taken  and  allowed  for  insufficiency.  fXh^ 
also  referred  to  Aah^  v.  Jattaon,  (6  Beav.  336).  J 

Malintf  In  repl[y.-*The  cases  fully  establish,  that  a 
plaintiff,  to  obtun  an  order  to  extoid  the  Iiyunetim, 
must  shew  diligence;  but  here  the  plaintiff  waited  from 
the  9th  January  to  the  24th  Februaiy  before  be  filed 
bis  bill,  and  then  did  not  ask  us  to  accept  service  of  the 
bill,  so  that  we  could  not  obtain  an  office  copy  of  the 
bill  until  the  3rd  March.  No  plea  of  ftaud  was  pat  in 
until  after  the  bill  was  filed. 

Lord  Chancellor. — The  application  for  ao  injano 
tion  to  sta^  trial,  which  is  a  departure  from  the  otdi- 
naiy  practice  of  the  Court,  requires  a  case  to  be  made 
on  the  part  of  the  party  applying,  shewing  that  he  at 
least  is  free  from  any  imputation  of  improper  delay. 
The  evil  of  postponing  a  trial  may  be  proonctive  of 
most  fatal  consequences.  The  power  to  try  in  March 
and  Uie  power  to  try  in  September  may  males  all  the 
difference  between  the  power  of  recovering  the  debt,  or 
not  leeorerlng  the  debt.  I  say  nothing  in  this  case,  do- 
cause  I  know  nothing  about  the  circnmstances  of  the 
parties.  It  is  quite  clear,  that,  in  many  cases,  it  goes 
to  the  whole  matter,  and  the  Court  cannot  know  to 
what  extent  it  is  exporing  the  parties  to  danger  by 
postponing  the  period  at  wuch  those  persons,  according 
to  the  course  of  law,  are  entitled  to  try  the  action,  par- 
ticularly now,  when  the  result  of  a  trial  m^y  lead  to 
much  more  speedy  means  of  recovering  the  property 
than  at  any  former  period.  These  are  matters  ol  fre- 
quent discussion,  and  it  is  always  matter  of  inquiry,  in 
each  particular  case,  whether  there  appears  to  nave  been 
that  degree  of  promptitude  in  making  the  application  to 
a  court  of  equity  which  the  Court  requires  in  order  to 
grant  the  extraordinary  relief  of  extending  the  iiyune- 
tion  to  stay  trid.  ItakenonoUeeof  the  time  that  has 
elapsed  since  the  service  of  the  writ.  Ntither  party 
seems  to  have  considered  that  period  as  at  all  material 
in  the  conuderation  of  the  present  question;  but  from 
the  time  the  declaration  was  filed,  the  0th  January, 
1840,  no  doubt  the  hostility  commenced,  and  the  parties 
were  aware,  not  only  that  they  had  an  action  to  aefend, 
but  they  knew  precisely  what  the  matters  were  which 
they  were  ct^ed  on  to  meet.  On  the  9th  January  the  ac- 
tion was  actually  commenced  in  that  sense  by  the  decla- 
ration, ind  no  bill  was  filed  till  the  24th  Februaiy.  The 
party  living  at  Belfast  may  make  a  diffsrence  of  a  day 
or  two,  but  it  cannot  be  more,  when  we  conuder  the  m* 
:  ^dlty     oommuiintioD  at  tho  present  dqr.  Then 
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certfunly  has  been  no  explanation  given,  and  no  ground 
stated  tor  the  delay,  excepting  tlie  circumstance  of  tbe 
party  living  at  Belfast ;  there  has  been  no  other  excuse 
fortriat  very  long  period  of  time:  allowing  a  week  for 
this  delay,  it  leaves  a  large  portion  of  time  gtill  unac- 
counted for.  Fiom  the  6lh  January,  therefore,  till  the 
24th  February,  the  plaintiff  took  no  stepe  in  bringing 
forward  his  case.  On  the  2-ttIi  February,  however,  the 
bill  ifl  filed.  But  that  was  a  bill  which,  as  tlie  pro- 
ceedings at  law  then  stood,  never  could  have  entitled 
the  plaintiff  in  equity  to  the  order  to  extend  the  in- 
junction to  stay  trial,  because  the  matters  are  not  the 
same.  The  bill  sought  to  set  aside  the  contract  upon 
imputations  of  fraud.  Tlie  action  was  upon  tiie  con- 
tract itself,  and  to  which  no  plea  of  frau<l  had  been 
pleaded;  and  it  never,  therefore,  could  have  been  a 
case  on  which,  according  to  the  authority  of  Thorpe  v. 
Hittfhcs,  the  plaintiff  could  have  obtained  an  injunction 
to  stay  trial,  because  the  discovery  could  not  have  been 
of  any  use  ;  the  one,  the  action  being  on  tlie  contract ; 
and  the  other,  the  bill  being  to  set  aside  the  contract 
for  fmud.  The  party  seeuis  to  have  been  aware  of  that. 
No  doubt  there  was  no  intention  to  apply  to  stay  trial; 
there  is  no  reason  for  complaining  of  the  bill  not  having 
been  filed  sooner ;  it  is  only  on  the  ground  that  the  party 
intended  to  take  advantage  of  the  proceedings  to  stay 
trial  tliat  the  time  between  the  declaration  and  the  bill 
becomes  material.  In  that  view  of  the  case,  there  is 
no  great  wonder  that  the  period  elapsed  up  to  the  24th 
February  ;  but  even  then,  when  the  bill  waa  filed, 
there  was  no  case.  The  defendant  must  have  seen  (l«- 
ing,  of  course,  properly  advised)  that,  according  to  the 
record  at  law,  and  the  case  made  by  the  bill,  the  plain- 
tiff could  not,  in  the  then  state  of  tbe  records  of  law  and 
equity,  have  api>lied  with  success  for  an  order  to  extend 
the  injunction  to  stay  trial,  ])ecause  he  could  not  have 
made  tiie  affidavit  that  the  discovery  was  material ;  and, 
ns  was  done  in  the  case  of  Tliorpc  v.  Hughes,  on  looking 
into  the  alhdavits,  I  should  have  satisfied  myself  ttiat 
it  could  not  have  been  material.  The  result  would 
have  been,  that  the  action  would  liave  gone  on  for  trial 
at  the  usual  legitimate  period,  for  it  remained  so  till  tlie 
Bth  March  ;  and  one  cannot  hut  very  much  suspect,  whe- 
ther it  occurred  to  the  parties  at  the  time  the  bill  was 
filed  in  February  or  not,  that,  when  they  came  to  tuni 
their  minds  to  this,  that  they  would  not  like  to  liavc 
the  tiial  take  place  at  Liverpool  in  March  :  then  they 
discovered  they  could  not,  according  to  the  then  state 
of  the  pleadings  at  law,  bring  the  case  witiiin  the  nile; 
and  then  they  got  leave  to  put  in  a  plea  of  fraud.  They 
knew  very  well  what  the  case  was.  Why  did  they  not 
plead  fraud  at  the  time  they  put  in  their  pleas  on  the 
i  th  February  ?  Or  why  did  tliey  get  that  leave  on  the 
8th  March?  Nothing  occurred  between  the  filing  of 
the  bill  and  the  time  they  applied  for  leave  to  put  in  an 
additional  plea  of  fraud,  except  this,  that  it  was  found 
material  make  the  proceedings  at  law  such  as  that 
they  could  safely  swear,  that  the  discovery  in  the  bill 
was  matter  material  to  the  matters  in  issue  for  trial  at 
law.  It  might  have  been  when  the  plea  of  fraud  was 
put  in,  but  it  could  not  be  material  before,  there  being 
no  plea  in  the  action  which  would  make  the  discovery 
sought  for  by  the  bill  material,  or  enable  the  parties 
to  swear  it  was.  Therefore  I  cannot  but  think  that  1 
am  bound  to  look  at  the  8th  March  as  the  period  from 
which  1  am  to  consider  the  plaintiff  in  equity  as  having 
a  case  made,  to  enable  him  to  apply  for  an  injunction. 
Before  that  time  he  could  not  have  applied  for  an  in- 
junction ;  or,  if  he  had,  he  could  not  have  obtained  it. 
Then,  when  we  come  to  look  at  the  8th  March,  I  find 
adeclaratiun  on  the  i>th  January,  and  nothing  done  to 
put  the  pai'ties  in  a  situation  to  apply  to  extend  the  in- 
junction to  stay  trial  till  the  8th  March.  Whether  you 
take  it  irom  the  24lh  February  or  the  8th  March  does 
not  much  signify;  but  up  to  the  8th  March  there  was 


nothing  to  lead  the  defendant  to  suppo: 
application  would  be  made :  that  is  \ 
There  is  nothing  whatever  to  explain  t< 
of  the  assizes  being,  of  course,  known  to 
why  the  case  was  not  brought  forward  t 
fact  of  the  plea  on  the  8th  March  lead: 
that  it  was  put  in  simply  to  enable  the 
the  affidavit  and  make  this  applicati 
therefore,  is,  that  it  ia  brought  alnn 
within  the  dates  of  Thorpe  v.  Hughes. 
there  is  more  delay  here  than  there  v 
If  it  stood  merely  on  the  date  of  the 
the  case  of  Thorpe  v.  Hughes  would  be 
upon  it ;  but,  aa  I  take  the  date  of  t 
wliich  I  think  is  a  fair  way  of  looking 
is  a  case  much  stronger  against  exteu 
tion  to  stay  trial  than  Thorpe  v.  //iig 
has  not  brought  his  case  within  any  o 
which  lay  down  the  rule  for  this  purpt 
is  the  balance  of  inconvenience  betwee 
If  the  party  is  actually  minded  to  try 
law  in  the  shape  of  a  plea  of  fraud,  it  i 
tlie  trial  may  not  be  such  as  to  lead 
conclusion  on  that  issue,  bnt  it  will  en 
at  law  to  get  the  benefit  of  a  judgment 
debt  which  he  seeks  to  recover ;  not  t( 
ment  of  a  debt,  for  the  injunction  prol 
that,  bnt  it  will  enable  the  Court  to  de 
ject-matter  in  contest  to  which  the  par 
That  being  the  case,  if  I  extend  the  r 
which  has  hitherto  been  acted  on,  anr 
taking  place,  am  I  sure  that,  in  Septei 
will  be  the  same  opportunity  to  secai 
dispute  for  tbe  benefit  of  the  party  ulti 
It  may  or  may  not  be  so ;  but  there  is 
I  can  act  on,  in  assuming  that  that  wi 
therefore,  the  party  making  the  appl 
bring  himself  within  the  rale  establish 
I  see  much  greater  danger  in  suspen' 
law  than  there  can  possibly  be  in  pel 
on;  and,  therefore,  the  order  of  the 
must  be  discharged,  and  liberty  given 
pi-oceed  with  the  trial. 

Rdt  offered,  on  the  part  of  the  plaini 
give  security,  to  be  approved  of  by  the 
amount,  if  any,  as  might  be  recovered 
at  law,  on  condition  that  the  trial  migb 

The  Lord  Chancellob  remarked,  t 
remove  his  chief  difficulty,  which  was 
fund. 

Matins  said,  that  his  great  objectio 
tbe  trial  was  the  fear  of  losing  importai 
submitted,  that  his  Lordship  would  not 
terms. 

The  Lord  Chanxellor  said  he  could 
terms.— Orrfer  of  the  Vice-Chmcellor,  « 
junction  to  stcy  trial,  discharged,  with  w 


VICE-CHANCELLOR  OF  ENGLAl 
Ex  parte  De  Dka  cMorfT.— 
Payment  to  Solicitor— Auiio 

A  general  teritCen  Authority  ijt  « 
\Vife  resident  abroad,  to  a  Solicitor 
to  take  all  necessary  Measures  foroM- 
to  the  Wife  of  a  Legacy,  which  had 
Court  under  the  Leoacy-duty  ActSo 
iition  of  the  Husband  and  Wife,  ^"^ 
to  the  Solicitor, 

A  legacy  bequeathed  to  Madame  J< 
French  lady,  the  wife  of  M.  de  Beaunwi 
of  Fmuce,  iuid  with  his  wife  rMi<ie''\l| 
had  been  paid  into  court  under  tb*  p"*' 
gaey-duty  Act,3GGeo.3,c.52,s.3i. 
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AflHHHtimMBled  &eir  petition  far  payweat,  and 
■MtewMM^oH  made,  at  tiM  desire  ef  the  pett- 
j^M^npiUKd  it  the  for  pajnent  of  'tiie  nnid 
JI^VaiiuaA,  Hmt  MlkMor  m  the  natter.  Hie 
iHj^  (C^rffle),  kawerer,  tfaooglit  timi  tbe  feHo  w- 
svthnt^  to  iiTeiwjd  in  tiie  matter,  wiiidi 
^HMidiiraaed  to  Mr.  WHHams  by  the  petitioners, 
H^iAtHfieuBt  IbraditioD  far  tiwt  order,  and  de- 
lltkKw  a  tm  until  tin  matter  had  beieo  min 
~  ItotheOnrt;— 


S 


"Vang,  7th  February,  1849. 
Te  hoebj  anChoriae  and  request  you  to  pK- 
"hlBNrma  a  petition  to  tiie  Court  of  Chancery, 
'  ilibneli  oHwr  sieaBvree  as  you  may  deem  «x- 
sfarfbepn^Kwe  of obUinii^  payment  of  all  sum 
■  d  Adc  w  wmu^  to  wmeli  the  nnderaigned 
I  Snone  CatfaeriBe  HeDieait  de'Bcamnont  is 
'  nfcr  die  wm  of  tbe  late  Haiy  Whitebart 
^■djajable  oat  of  the  aaid  Court  of  Chancery. 
"Wean,  ar,  your  obedient  aerraatt, 

■  "CoBALIsS.C.If.DSfiBA.IIMOirT. 

*  "CunteA.  DsBuDKOHT.'* 

JaJft  far  the  yi^Hinnani,  new  aBeoriiKagiy 

v^itteGuKsuoB,  after  leading  the  anttority, 
'^iteiiabiiniilyibe  ktetiooof  the  pMAiH,lbat 
taifdifly  snfleyed  in  tlie  natter  akould  be 
t&tiB  yo^oiaa;  smd.h^  thaBrfu^  maide  the 
rnMtttotkefloliditai;. 

ikgWief  dMoatb  a  Cau,  the  Cmrt  will  ^ 
^vtHaniiineliHg  a^Cam  wUh  a  J>tdaratian 
TtTAHte^Aw  a*  Oimet  (/  Me 

^to^raid  WaUma  nmwmA  omA  \\mu  d  tha  owe 

ipK  «d    Anlgt,  far  sone  of  the  deietidan  te. 
^S^imi  EkiilL,  far  the  defendant  Ataiy  Aapinall, 
^tehigfieoorxaiUd  not  decide  tae  pMBtat 
t*itkAaiaae  WKht  to  baaent  to  laar. 
WuKBun  SeiBK  af  ^iuon  ibat  a  OMe 

'     Wa^ord,  who  had  eootanded  that  a 
Unaaiy,  aaked  that  the  decree  eeadiog 
be  fteimstd  by  tibe  words  ** eooD- 
'■vf  Jjpioil]  drniairii^  a  caae.'^ 
•"P«dtliia 

t^CiuHBuB  abacnred  that  there  could  be 
■w.^(lHa  toakatins  in  a  decree  what  aetually 
a  Mart;  and  as  Maiy  AapiaaU's  aaanacl 
>tt  bra  ease,  ha  tfionght  the  deeree  ahaold 
»vr;-JMd.  (fiss  Oman  v.jRirK  la  Jar.  C68 ; 

^r^dilniwaato  the  oourt  to  nhiefa-the  eaae 
g***1>tis  aaaratat^  t^t  the  v^mtrff  had 
Wte  ehoMe  ihe  oMTt  It ms  stated  at  the  Bar 
£7*^  of  fzoheqaer  gave  their  raaaow— the 
2*« C«M£taBS  4Ud  sot.   (Sae  Dmu  Cta..Pr. 

^**^B4NCELlOETaJIOHT  BRUCX'S  COURT. 

'-nnntniMM  16  oarf  17. 

'ta?^**""  ^ft'**^"'""  o/Pmnt. 
?rMitW  ft)  lie  mvUUmia  ofStoei  far  Lift,  with 
zSt  ^  ApmmWmamt  vesr  rt«  Capftal  tmtmg  her 

g  liiilaf fcr  laaaJafl  trt  a  jwaf<  Smm  taOmof 
pWiii»  Clitt»  atitlBrii^,  9^bieett»kermmUf« 
fli  itt  jWiiwiau  Dm  tkt  AppciMMt  wUh  a 


<mM  of  At  Jprnmntor  wmU  HOty  tettled  One-ffatfof 
the  C>piMj;  M^ae^  to  tkt  JAfe  Inttrttt,  mpon  her  SSttw 
for  Life,  fir  her  teparate  Uee^  ond  aftertoarde  far  het 
■OhildTentAe<atiMy.  On  a  BiU  filed  by  lAe  JHusband, 
■the  TVawMCflMi  wot  tet  tuide,  and  a  Reference  tUreeted, 
to  approve  ef  apreper  SettloKieiit  on  the 
The  bill  in  tfau  case  stated,  that  Hr  J.  H.  Leube, 
by  bis  wiD,  dated  In  18S1,  gave  to  C.  Oibbeo,  H.  Bon- 
dolph  and  J.  NiefaeH,  both  nnee  deceased,  and  to  J. 
Forster,  MOO/.,  91.  We.  per  Gent.  Baitk  Amntttie^  in 
trust,  durinfi;  ^  life  «  Afrs.  Elizabeth  Bider,  wilb 
<tf  Vix,  H.  Btden  to  pay  the  dlridends  tiiereof  to  her, 
far  bar  ec^  and  leparate  use,  independently  of  her 
present  or  any  future  hnsband;  and  after  her  decease, 
then  that  they,  or  the  BDrrivoTs  or  aurriror  of  tiieni, 
Stc,  dionid  stanC  possessed  of  the  capital  of  tbe  saiil 
stoelE,aBd  the  interest  thereof,  **in  trust  for  all  and 
erery  -the  cttiidren  and  clnld  of  tlte  said  filizabeth 
Bider,  bom  or  to  be  bom,  at  encfa  age  ortime,  ages  or 
times,  and  if  more  than  (mw,  in  suefa  shares  or  pro- 
portions, and  subject  to  such  proriaiona,  conditionii 
annual  payments,  and  limitations  over,  such  annual 
payments  and  limitations  orer  to  be  far  the  betie&t  of 
some  or  one  of  such  childrsn  of  the  mid  Elizabetli 
Bider,  as  the  said  EUariiath  Rider,  by  any  deed  at 
deeds,  or  inafcrunent  or  inatntments  in  wnting,  wiHi 
or  wiUiout  ^MTwer  of  reroeation,  to  be  esaled  and 
deliTered  by  faer  in  presence  of,  and  to  be  at- 
tMted  by,  two  or  more  credible  witBosses,  or  by  her 
last  will  and  testament  in  writing,  or  any  codidl  or 
eodieUs  thereto,  to  be  by  her  respectiTe^  signed  and 
publisbed  in  tiie  presence  o^  and  attested  by.  Urn 
uke  number  of  wttneasss,  riiall,  notwithstanding  her 
presMit  or  any  future  corerture,  direct  or  appoint; 
and  in  default  of  any  sucfa  direction  or  appointment 
as  aforesaid,  or  in  case  of  any  aaefa,  then,  subject 
thereto,  in  trust  for  all  and  every  the  children  of  tba 
mid  Elizabeth  Rider,  bom  or  to  be  bom,  equally  to  be 
divided  between  and  among  such  children,  if  moca 
than  on^  Am  and  diars  alike;  and  if  but  tiien, 
as  to  the  whole,  in  tnut^  audi  one  child ;  tiieahan 
or  riuoea  of  tack  of  them  as  should  be  a  son  or  aons  to 
be  an  intenat  or  intereato  Tctted  on  hb  or  tiietr  attaln- 
ing  the  age  of  twenty-one  Teats,  and  af  such  ef  them 
as  ehonld  oe  a  doubter  or  daughters,  to  be  an  interest 
Tested  or  interests  rested  in  faer  or  them  on  faer  or  their 
attaining  the  -age  of  twenty-one  yean,  or  marryi 


which  should  first  bappen,  but  not  to  be  payable  untl 
after  the  deceaseof  the  said  Elizabeth  Bider.*^  The-tea- 
tator  appointed  these  trustees  his  executors.  That  tlm 
testator  died  in  18X8,  and  the  executors  prored  the 
will,  and  transferred  the  stock  into  their  names,  and 
executed  a  •deetoratiou  of  trust  of  the  same.  That  Eli- 
zabeth BMer  liad  four  children,  two  sons,  who  died  in 
inCaney,  and  "two  daughters,  Jl^^rcy,  the  wih  of  Robert 
Sdmnn,  and  Efizabeth  Ribler.  That,  hr  a  deed-poll, 
datad  Hlh  Jvna^  ItM,  under  -tin  hand  and  seal  of 
Eliaabeth  Rider  the  mother,  and  attested  thna 
witaeesee,  ^er  reciting  ^  will  of  J.  H.  Lambe,  anil 
that  dte  had  only  two  children, aBn)ely,Mercy  Salmoq, 
the  wifa  of  Robert  Salmon,  and  Elizabeth  Rider.  spio»- 
ter,  and  from  the  advanced  years  of  the  said  Eltzu>etii 
Rider  the  nrather  there  was  n>  probability  of  her 
hariiK  any  more  cMldren ;  and  reciting,  tbat^be  said 
EKzabetii  Rider  the  mother  was  desirous  of  sppomtnK 
4B00;.,  3;.  10«.  &c.,  part  of  the  said  MO(H.  like  An- 
nuities, unto  the  aaid  Elizabeth  Rider  her  dauj^ter,  hi 
pursttanoe  6f  the  noweT  given  to  her  by  the  sud  wiXt : 
it  was  witnessed,  ttiat  in  conrideration  of  the  na- 
tural lore  and  afieotion  which  she  had  far  the 
Elizabeth  Rider  ha-  daughter,  and  by  Tirtne  and  hi 
partexerdaeand  execution  of  tlie  power  or  autiioiit^ 
to  her  far  tint  purpose  gireu  by  Ihe  asid  ledted  wm, 
and  in  exerrise  and  eaeention  «f  all  and  eray  oftw 
power  or  anUiority  enabling  her  hi  that  bebntf,  did 
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irrevocably  direct  and  appoint  4800/.,  &c.,  and  the  divi- 
dends and  annual  proceeas  thereof,  unto  the  said  Kliza- 
beth  Rider  the  younger,  her  executors,  administrators, 
and  assigns,  (subject  only  to  the  life  interest  of  the 
said  Elizabeth  Rider  the  mother  in  the  dividends  and 
annual  proceeds  thereof);  and  did  further  direct  and 
appoint,  that  the  said  C.  Gibbes,  Sic,  and  the  survivors 
&c.,  and  the  executors  &c.,  should  stand  possessed  of 
and  interested  in  the  said  4000/.,  3/.  lOj.  per  Cent. 
Bank  Annuities,  upon  trust,  from  and  after  the  decease 
of  the  said  Elizabeth  Rider  the  mother,  to  pay,  assign, 
and  transfer  the  same,  and  the  dividends,  interest,  and 
annual  proceeds  from  thenceforth  to  become  payable  in 
respect  of  the  same,  unto  the  said  Elizabeth  Rider  the 
daughter,  her  executors,  administrators,  and  assigns,  to 
and  for  her  and  their  own  absolute  use  and  benefit. 
That  the  stock  had  been  converted  into  3/.  5s.  per  Cent. 
Bank  Annuities.  That  Elizabeth  Rider  the  mother, 
being  then  a  widow,  by  her  will,  dated  3rd  December, 
1844,  among  other  beijuests,  bequeathed  as  follows: — 
'*  I  give  and  bequeath  unto  W.  Northcote  and  G.  R. 
Minshull,  their  executors  and  administrators,  the  sum 
of  200/.,  3/.  5s.  per  Cent.  Bank  Annuities,  lately  con- 
verted into  and  exchanged  for  a  like  sum  of  3/.  ^0s, 
per  Cent.  &c.,  part  of  a  sum  of  5000/.  like  Annuities 
standing  in  the  name  of  C.  Gibbes,  &c.,  held  by  them 
under  a  power  of  appointment  by  me,  under  the  will  of 
J.  H.  Lambe,  late  of  &c.,  the  remainder  of  which  said 
flum  of  5000?.,  3/.  per  Cent.  &c.,  I  have,  by  deed-poll 
under  my  hand  and  seal,  bearing  date  the  17th  June, 
1839,  given  and  appointed  in  favour  of  my  said  daugh- 
ter Elizabeth  Rider,  to  hold  the  said  sum  of  200/., 
3/.  5s.  per  Cent.  &c.,  unto  the  said  W.  Northcote  and 
G.  R.  Minshull,  their  executors  and  administratois,  in 
trust  for  the  sole  use  and  beneht  of  my  said  daughter 
Mercy  Salmon,  her  executors,  administratoi-s,  and  as- 
signs, for  her  and  their  own  use  and  benefit  absolutely  ; 
my  will  being,  that  the  same  shall  not  be  subject  to 
the  debts  or  interference  of  her  pre»mt  or  any  future 
husband."  That  Mrs.  Rider  died  on  the  Gth  Novem- 
ber, 184fi.  That  the  plaintiff,  who  was  Robert  Salmon, 
the  hvsband  of  Mercy  Salmon,  had  recently  discovered, 
(the  bill  being  filed  m  June,  1847,  and  amended  in 
January,  1840),  that,  simultaneously  with  the  appoint- 
ment, a  deed  was  prepared,  and  was  dated  and  executed 
the  next  day,  by  which  the  appointee  settled  the  one- 
half  of  the  4800/.  on  her  sister,  Mercy  Salmon,  for  her 
separate  use,  and  for  the  benefit  of  her  children.  Tlie 
bill  was  filed  against  the  two  survivors  of  the  original 
trustees,  the  trustees  of  the  appointment  and  of  the 
will,  and  against  Mrs,  Salmon  and  her  children.  That 
the  tiact  of  the  appointment  of  the  17th  June,  lC39,wa3 
not  known  to  Mrs.  Salmon  until  February,  1845, when 
she  was  asked  to  execute  a  certain  deed  o/ appointment 
of  a  new  trustee  of  the  deed  of  the  18th  June,  1839,  of 
which  she  was  then  equally  ignorant ;  and  that  she  at 
first  refused  to  execute  the  same,  but,  in  consequence  of  a 
letter,  explaining  tlie  object  Mrs.  Rider  and  Miss  Rider 
had  in  the  transaction  was  to  exclude  the  plaintiff  from 
4II  benefit,  written  by  a  solicitor  on  behalf  of  both 
ladies,  she  did  execute  the  deed.  The  bill  charged, 
that  the  plaintiff  was  and  always  had  been,  since  his 
marriage,  supporting  his  said  wife,  and  that  he  baa 
seven  children;  and  that  the  deed-poll  of  the  17th 
June,  1839,  was  in  fact,  and  ouglit  to  be,  declared  to 
have  been  executed  by  Elizabeth  Rider  the  mother, 
in  fraud  and  violation  of,  and  contrary  to,  tlie  true  in- 
tent and  meaning  of  the  will  of  J.  H.  Lambe ;  and  that 
the  same  was  null  and  void,  or  voidable,  as  against  the 
plaintiff,  and  ought  to  be  set  aside ;  and  that  the  rights  of 
all  parties  in  the  t^aid  sum  of  4800/.,  3/.  5s.  per  Cent.  &c., 
ought  to  be  ascertained  and  declared  by  the  Court ;  and 
it  was  prayed  accordingly.  Elizabeth  Rider,  by  her 
answer,  stated,  that,  in  consequence  of  the  misconduct 
of  Mr,  Salmon,  her  mother  resolved  to  execute  the 


power  of  appointment  as  she  had  don 
Rider  well  knew  the  affection  she,  def 
tained  for  her  sister,  Mercy  Salmon,  and 
desire  that  she  would,  out  of  the  5000/, 
portion  of  it  for  her  benefit  and  that  0! 
with  which  she,  defendant,  promised  tc 
believed  that  Mrs.  Rider's  motive  was,  t 
plaintiff  of  all  possible  interest  in,  or  co 
money,  and  to  vest  the  same  in  her  absol 
any  legal  or  equitable  claim  thereto  on  I 
plaintiff,  or  his  wife,  or  their  children: 
of  settlement  next  mentioned  was  prefe 
the  defendant's  instructions ;  andalthou 
mised  her  mother  to  make  a  provision  f( 
and  her  children,  yet  Mrs.  Rider  left 
manner  of  doing  so  entirely  at  her  disc 
not  require  that  the  same  should  be  don 
that  the  object  of  executing  it  directly  ^ 
consequences  of  the  defendant's  niarr[a^ 
to  prevent  any  suggestion  of  unkindness 
that  the  defendant  had  procured  her  ra 
unkindly  in  not  providing  for  her  an 
that  having  been  assured  by  the  soliclto 
and  herself,  that  the  settlement  after  nt 
effectually  place  the  property  beyond 
Mr.  Salmon,  she  consented  to  make  an  i 
18th  June,  1839,  made  between  herself  1 
Mercy  Salmon  of  the  second  part,  and 
flon  and  William  Northcote  of  the  thi: 
after  reciting  the  deed  of  the  day  befo; 
had  determined  to  make  such  settleine: 
sionary  interest  in  2300/.,  3/.  10a,  per  Ci 
contained,  it  was  witnessed,  that,  in  t 
the  natural  love  and  affection  which  ! 
sister,  and  for  making  some  provision  f 
children,  she  assigned  to  Thompson 
their  heirs,  &c.,  3500/.,  &c.,  part  of  thi 
hold  the  same,  after  the  decease  of  W 
trust  to  pay  the  dividends  into  fbe  i 
Mercy  Salmon,  after  each  quarter  or  I 
ment  should  become  due,  but  not  soot 
by  anticipation,  during  her  natural  life, 
separate  use,  independently  and  exclusi 
present  or  any  future  husband,  his  cred 
who  it  was  thereby  declared  should  not  r 
or  in  any  way  intermeddle  with  the  sai 
thereof,  nor  have  or  possess  any  contn 
over,  or  concerning  the  same;  and  to 
(her  receipts  to  be  discharges) ;  and,  af 
to  divide  the  capital  equally  among  hei 
this  deed  was  duly  executed  by  her: 
refused  to  execute  or  act  as  trustee:  1 
was  determined  that  Mr.  Minshull  shou 
in  his  stead,  and  a  deed  was  accordin 
the  settlement  for  that  purpose:  that, 
casion  of  Mercy  Salmon  calling  at  her  : 
the  settlement  and  appointment  of  then 
submitted  to  the  executrix,  but  she  dec 
in  consequence  of  not  understanding  tl 
indorsed  deed :  that  she  believed  that  he 
have  executed  the  appointment,  even 
fendaut,  had  not  immediately  thereupi 
settlement;  and  that  she  trusted  entire! 
kindness  towards  her  sister  to  execu' 
providing  for  her  and  her  children ;  th 
was  entitled  to  and  received  an  allov 
father's  estate,  which  she  solely  expei 
and  family.  Mrs.  Salmon,  by  her  &ni 
after  her  marriage  the  conduct  of  her  b' 
her  did  not  meet  with  the  approbation 
and,  in  the  course  of  conversation  with  1 
has  frequently  heard  her  mother  expre 
any  property  to  which  she,  defendant, 
entitled  might  be  settled  upon  her,  » 
the  reach  of  her  husband :  that  (after  ii 
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toM  in  lUS,  fbai  HLodndl  should  be  the  new 
4N>  ^  fte  Bod  ocearion  of  her  eaUing  her 
M|HrtWtt»  tke  Ktdemait  and  appointment  of  a 
jljl^tfWiti' "iiiliiiii'i'ti'Vliili'ii  fiiiliii  iiiiii  iilliiii  and 
ji      jrtiflliih'iM^ritii  iimnii,  she  was  wholly  ignorant  of 
^■idFlfasdUie  sppohilnient;  and  thmt,  not  being 
the  pneiae  meaninx  (tf  the  transae- 
b^i^Md  at  fiwt  to  execute  the  same,  but  did 
VirmT,  1845,  in  consequence  of  the  letter 
~  '1b  vut  bQl :  that  she  was  entitled  to  and  re- 
nun  from  Hit  estate  of  her  father, 
expended  on  herself  and  family ;  and 
,  woo  resided  only  a  part  of  his  time 
fkrindlHr toily,  allowed  her  2f.a  week  for  the 
innif  hendi  and  her  chUdien;  and  that  in 
rinud,  and  not  otberwiee,  she  had  always 
MtriigB  bees  partially  and  not  wholly  sup- 
ivhns^d;  and  die  aubmitted,  thu  eren 
'  «ri;th  June,  1839,  should  be  declared  to 
exmited  by  the  said  Elisabeth  Kder  the 
find  sod  nolation  of  the  power  centred 
«f  J.  H.  Lambe,  yet  that  uie  share  and  in- 
'^"'^  m  that  event,  she,  defendant,  would 
in  the  funds  profiled  to  be  apnrint- 
be  mtirely  settled  upon  her  and  her 
.^{he  Kpante  use  of  her  and  independent  of 
sl^tiff,  her  husband.   The  STidence 
liftndied  the  fact,  that  the  appointment 
were  executed  with  a  view  of  excluding 
,  .  Mr.  Salmon,  from  all  benefit — a  ftct 
WKilieitor  who  prcMred  tiie  ^pctotment 
^Jot,  md  also  the  aolicitor  who  wrote  the 
In.  Silfflon  to  mduee  hw  to  ezeente  the  ap- 
''efinewtastee. 

S^iAgaU,  fta  the  plmntiGF,  contended, 
tklettmsaetion  wasa&uud  upon  the  power, 
'  to  be  >et  snde.   One  of  the  objects  of  the 
Ij,  Mre.  Salmon,  was  wholly  ignorant  of 
~  1845.   They  cited  DaiAeny  v.  Ooei- 
);  TWobr  T.  TWier,  (13  Price,  607; 
;  Jadm  T.  Jdobon,  (1  Drd.  91). 
■d  TareU,  for  Hiss  Rider;  and 
iff  Kn.  Salmon,  contended,  that  the  appoint- 
^fiNM  was  absolute,  and  there  being  no 
Mat  to  settle  any  part,  and,  in  fact,  the 
being  finally  perfected  tUi  1845,  when 
tncQted  the  settlement,  the  appointment 
(Itqaem  T.  Farquhar,  11  Ves.  467;  Doe 
^.lll.&R.553;  JackiOH  t.  Jacison,  1  CI. 

I  Din.  91 ;  Caawbea  r.  None,  1  Yon.  & 
JiU).  Eren  if  it  mieht  be  considered  as  not 
Kted  the  grandchildren,  it  was  so  as  to 
and  die  would  be  entitled  for  her  separate 
Be  Coart  would  act  upon  that,  and  in  any 
~  l&ect  the  whole  share  to  be  settled  upon 
dUdren.  That  coarse  would  not  in  prin- 
to  decided  cases.   (Langttone  t.  Slael- 
^        Soutlee^      DorHU,  2  Ves.  362; 
AflsrSf,!  Ves.  &  B.  399;  Umbard  v.  Orvte, 
;&■  ];  Tkmptm  T.  Simptottt  1  D.  &  W.  487; 
TtGMenhW,2  Hare,]87}.  TheConrtwonld 
UBoDDt  the  fioaband's  oonduct,  both  as  to  his 
tnotSy  to  his  wife,  «id  as  to  this  means  he 
~  for  her  support;  and,  if  it  did  bold  the 
not  to  be  valid,  it  would,  as  in  the  case  of 
».CWor,  (I  De  G.  &  S.  188),  and  for  which 
y-GtOm  (3  Vem.  752)  and  TueJier  r.  Tuder 
^}  were  anthorities,  settlA  tiie  whole  on 
hi  aaj  View,  then,  seeing  what  was  tiie  wish 
KT  u  to  her  daughter,  and  her  opinion  of 
of  the  husband,  it  was  plain  that  she  wished 
/to  go  to  Mrs.  Salmon's  separate  use ;  and 
^ipwRor,  wns  dead,  the  Court  would  effect 
I    ^^l"^  ^OV}  >Dd  place  the  partiea  in  the  same 
t   .fw  a  If  ^  wtMr  ative.  {Zw  t.  jpd^  AmU. 


233).  And  if  the  whole  ^are  would  have  Seen  so  aeE- 
tbd  by  the  appointor,  and  the  Court  Would  now  do 
at  she  would  nndovbtedly  hare  done,  it  was  obvlonly 
needless  to  disturb  ^e  appointment  and  general  urange- 
ment,  for  the  effect  would  be  the  same.  He  also  died 
Alexander  t.  AUxamder,  (2  Vea.642);  Kamffv.Joimf 
(8  Keen.  756) ;  Kenvorthy  v.  Bait,  (6  Vea.  7»3>;  nd 
Bmh  V.  Zkyd,  (5  Russ.  330). 

^t^htg  appeared  for  one  set  of  tniatew;  and 

Olaui,  for  the  other  trustees. 

Wigram  was  not  called  on  to  reply. 

Knight  Brock,  V.  C— Some  of  the  cases  nuntioned 
during  the  argument  are,  undoubtedly,  binding  au- 
thorities; and  upon  other  eases  dted  at  the  Bar  It  la 
not  necBssary  to  expresa  an  opinion,  aa  the  deene  I 
find  it  my  duty  to  pronounoa  is  eonnatent  witii  all  of 
them.  If  thia  «nild  have  been  tie«ted  as  altogethw  a 
settlement  on  Hrs.  Salmon  of  that  mt^y,  wuieb,  in 
default  of  appointment,  she  was  entiUed  to  for  her  se- 
parate use  absolutely,  by  way  of  appointment  by  Mrv. 
Kider,  under  her  power,  and  then  a  re-aaaignment  for  tlie 
benefit  of  Hra.  Salmon  bersdf  and  of  her  children,  it 
is  probable  or  eerttin  that  the  transaction  of  1839  might 
have  been  supported.  It  is  not,  however,  proved  that 
Mrs.  Salmon  knew  or  ever  heard  of  the  transactloa 
until  1845 ;  she  was  a  married  woman  during  the  whole 
of  that  time,  and  her  husband,  it  is  quite  clear,  never 
approved  of  it.  It  is  an  appointment  of  the  whole  fund 
to  Miss  Rider,  with  an  understanding  that  she  was  to 
ssttle  a  part  upon  her  sister  and  her  children;  and  iM- 
thing  to  shew  that  the  sister  knew  anything  of  it.  The 
right  way  will  be  to  avtrfd  the  whow,  and  I  ahall  de- 
clare that  the  appointment  and  settlement  are  T<dd,  and 
shall  refer  it  to  the  Master  to  approve  of  a  proper  set- 
tlement of  one  moiety  on  Mrs.  Salmon ;  and  care  must 
be  taken  as  to  the  form  of  the  decree,  so  as  to  leave  the 
Master  at  liberty  to  exercise  his  discretion  as  to  whe- 
ther he  will  give  Mr.  Salmon  anything.  The  oUter 
moiety  will  be  paid  to  Miss  Rider. 

After  some  discussion,  the  costs  of  all  parties  were 
directed  to  be  paid  out  of  the  fiind;  but  thoee  of 
the  trustees  of  the  impeached  transaction  were  not  to 
he  as  between  solicitor  end  client.  And  It  was  after- 
wards arranged,  between  the  parties,  that  Mrs.  Salmon 
should  relinquish  one  half  of  the  200/.  absolutely  ap- 
pointed to  htf . 


COURT  OP  QUEEM'S  BENCH. 
SITTINGS  IN  BANC  AFTER  HILARY  TERM. 
Bee  parte  Thb  Cbdrchwaroens  and  Ovbbseebs  of 
BiRKiKOHjuf  in  the  Matter  of  the  Birmingham  New 
labrary.— ^eft.  8. 

By  the  Rules  of  a  Society ,  caSed  "  The  Birmhtghtm  New 
Library"  formed  for  the  Pttrpote  of  creating  and  mait^ 
tainina  a  Libratyf  it  tAU  provided^  that  a  Perton  ad- 
nitted  a  Member  ahotild  pay  Two  Qvineatt  and  1/. 
annually,  in  advanee.  towmrdt  the  Eapentea  of  the 
current  Year:  that  if  the  mmwU  SiAempeion  wot 
arrear  ^  l%ree  MoHtke  kedtoiitd  bedtpHtedofaa 
PHvUtget  tfaSuhtaiber  till  the  i^eription  be  paid  s 
tmd  that  he  tkotUd  have  th*  Power  bftran^erring  hie 
Property  «t  the  library  hy  any  of  the  Melkode  iy 
toMdi  pergonal  Property  ir  uimaMy  trmttferred;  bA 
that  no  Dividendy  Otft^  or  Bonua  tn  Mon^  ehomld  be 
made  to  or  between  any  of  the  Members  :-~N^df 

First,  that  the  Society  was  instituted  for  Purposes  of  Li- 
terature  ewbiii^,         iSM.  1  afSht. «  4  7  Vkt, 

c.ae. 

Secondly f  that  it  was  supported  If  witrntmy  €(w<rtfH- 

ttans,  within  the  same  Section. 
l%irXy,  that  the  Rule  allowing  Shibseribert  to  transfer 

thdr  Proper^  in  Me  L&rmy  woe  iwt  a  CtMtfrdMntMft 

q^<j|<  JZaSit  iwoAiM^  ato* />MM; 
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Jhri,  tharefi>n,  tMat^e  Land,  S^c.  helm^itiff  to  tAeSoeie^ 

wag  e^mptedlf  tkeaStatate  jrom  Rates. 
Jiftar  the  Society  had  aitamfd  a  GerfificaU  (f  the  Bvr- 
ritter^  mider  Slat.  6^7  Viet,  e,  36,  0ie  Building  oc- 
cupied by  it  wot  ratai  to  tA«  Poor-rate: — Held,  that 
the  Reneefy  kku  igf  Appeal  to  the  Quarter  Sesaiont. 
Rule  obtuned  an  behalf  of  the  ehnrcbwardens  snd 
orerseera  of  the  poor  of  the  pEiiish  ef  Birmineham, 
calling  'npon  certain  jjostieee,  and  Richard  Wiliianis, 
the  president  of  the  Birmingham  Kew  LibrarT',  to  shew 
cause  why  the  jastices  should  not  issue  a  warrant  of 
distmn  for  recovering  eert^n  azrean  of  pooMates.  It 
appeared,  upon  the  affidavita,  that  the  BinuiBgham 
New  Librenr  was  an  institution,  twiog  a  laige  bnudiiig 
in  Ihe  parish  of  Btrmingbam,  for  the  pui^ow  of  taking 
in  and  Keeping  books  and  periodicals,  which  were  read 
and  penned  b^  any  ftersen  who  chose  to  become  a  rab- 
Bcrimr  to  the  mstitntion.  The  rules  of  the  society  had 
been  lud  before  the  iMnrister,  purenant  to  stat.  fi  tc7 
Yiet,  C.36,  and  his  certificate -was  obtained  on  the12tti 
April,  184A;  and  the  said  rules  and  certificate  had  becm 
forwarded  tolhe  clerk  of  the  peaee  for  tbesaid  boroogfa, 
and  liad  hmn  by  him  laid  Wore  the  -recorder  of  the 
said  borough,  at  a  oourt  of  quarter  eessions  for  the  sud 
borough,  who  had  allowed  and  confirmed  the  seme ; 
and  uray  bad  been  duly  filed  at  -the  next  quarter  ses- 
tfonB  in  and  ftr  the  arid  bonnrii,  after  tiie  date  ef 
flDoh  wztifiesta.  No  appeal  had  Men  had  or  mada  1^ 
any  -pareon  agtunst  such  oertifioate,  under  «eet.  -6. 
filKamptien  was  el^ed  by  the  said  RIdisrd  Williams 
from  -payment  «f  poor-rates  in  respect  of  the  -premiMs 
in  tineetion,  under  and  hy  virtue  of  sndh  xertifieate 
aad  act  of  Parlinnent.  The  "rates  ^  which  payment 
was  required  were  duly  made  and  allowed  in  respect 
of  the  said  baitdings,  and  there  had  been  no  appeal 
against  any  of  them,  and  the  time  fcr  appealing  against 
aay  of  them  had  gone  before  and  at  the  time  of 
the  application  to  tne  justiees  for  their  warrant.  On 
the  hearing  of  that  appHcotien,  it  was  contended,  on 
iMhalf  of  me  overseers,  that  the  histitation  was  not, 
voider  the  oiroomstanon,  supported  br  annual  volon- 
iaiy  oentetbiiUMM,  «id  •uat  we  eertilicate  of  the  bar- 
riiterwaabadan'tiulbeetlMreof;  or  that,  at  all  events, 
Ae  Taltdity  af  &m  nte  cn^t  to  Iwve  been  questioned 
by  -appeal.  On  -Hio  other  bond,  it  was  contended, 
that  the  contributions,  by  which  the  htstitntion  was 
supported,  were  annual  vwuntaiy  contributions  within 
the  meaning  of  the  said  act,  and  that  the  rating  of  Rich- 
ard WillianM  woe  a  nullity;  and  the  jusHcee  refused  to 
issue  aqy  wanant  to  eiAnoe  payment  ofthe  rates  made 
subsequently  to  the  time  when  the  rales  of  the  institu- 
tion were  certified  and  allowed  by  the  barrister. 

The  following  are  the  rules  of  the  uutitntim  material 
to  the  present  qnestion : — 

1.  "  Every  person,  when  admitted  a  member  of 
Hn  aeoiety  instituted  for  supporting  this  library,  shall 
fogr  the  sum  of  two  gninesa.  Havn^  paid  the  fee  of 
aimioRon  aa  above  directed,  he  shall  receive  a  printed 
^efcet,  -with  a  number  upon  it,  rigned  by  the jneeident. 
He  dudl  likewise  pay  tiie  additional  sum  of  2t)i,  in  ad- 
vance, towaids  the  racpenses  of  the  current  year ;  but, 
if  hii  subscription  shall  commence  between  the  lat 
Jaly  and  the  1st  January,  the  additional  sum  eh^I  he 
tmly  10$.  Afterwards  the  anrn  of  SOi.  shall  be  paid 
annually,  by  every  oubsoriber,  on  the  Ist  January,  and 
be  shall  not  be  entitled  to  Hie  use  of  a  book  rill  he  has 
paid  saeh  additional  ram,  either  to  the  treasurer  or  to 
^  libmrian  ** 

"2.  •*  If  any  person  shall  soflfer  his  annual  snbacrip- 
Uon  of  20*.  to  remain  unpaid  three  months  after  the 
aowral  meeting  in  January,  he  shall  receive  a  notioe 
xrom  the  lihnurian  to  remind  him  of  it,  in  which  the 
lOnutei  shall  at  Utaaame  time  mform  faim,  that  be  wHl 
ke- deprived  of  oU  the  privUegei  of  a  aubsBriber  till  the 
sahseription  ht  paid." 


8.  **'BvBiy  subscriber  shall  hnve  tlio  ]n 
ferring his  property  in  the  librar;-,  l  y  a 
■thodfi  by  wfan^  penonai  jiropert y  is  usual 
to  any  person  who  shall  Etilinut  to  th 
society.  But  no  person  shall  I'e  ptnn 
lend  hifl  ticket  or  a  librarj'-i" ^t!;  in 
his  own  house,  under  the  penalty  of  J 
ofTenee." 

6.  **  A  genertQ  meeting  of  the  sulisci 
holden  annually  on  the  second  Tuesda 
At  this  meeting  all  laws  for  the  ngols 
ciety  Aall  be  made,  and  aU  vonfiMi 
mined  by  a  -majority  of  tw^ufadd  «f  1 
present. 

At  a  gmeral  meeting  of  the  subeoribi 
1845,  after  the  dedrion  of  tKis  Ovmt  ii 
%»,  (8  B.  Bep.T«;  19  >».  «), 
rules  were  added : — 

1.  **That  no  diridend,  gift,  diriaioi 
money  Ahall  hemade  unto  or  between  a] 
bers  of  this  institution." 

2.  **  That  any  individual  residing  in 
shareholder  may,  by  an  aununl  subscri 
advance,  take  out  Cooks  on  his  own  acc 
access  to  the  Hbnry,  the  shatehdtal  h 
for  all  hooks  so  taken  oat." 

In  Hilary  Term* 

BtZIvad  Mdler  AmnA  enasr-TM 


is  supported  by  vehudny  eentribntia 
BoriptioM  do  not  cease  ta  lie  volunter 
racists  the  remedy  of  withholding  'thei 
institu^n  fVora  those  who  are  dulHlf 
Babecribers  may  tnnsfer  their  shares. 
cock,  (8  Q.  B.  Rep.  729,  741  ;  10  Jur. 
Denn>an,C  J., thought  that  it  was  intei 
gidatnire,  l^iat  mechanics*  institntes  she 
within  eeot.  1  itat.  C  &  7  Vict.  c. 
there  is  an  express  law  pi-ohibiting 
profits,  and  that  is  nut  nullified  or  crai 
whioh  allowv  gnfaecribers  to  tramfo 
every  aocie^  must  have  some  property 
a  disBoIntini  of  -tin  -eeciety,  wodd  1 
amoBMt  its  members.  C^iey  -^t«3  Jl 
<^B.Bep.7I9:  lOJw.VfS;  orfM 
and  Prttesen,  J.,  in  Jley.  t.  ^tmk,  (8-1 
10  Jut.  062).]  Tfaiidhr,tt  to-rfUnW^ 
<aet)y  is  within  sect.  1  ofstit.VfcT'VlBt.' 
iiqr  has  beenTsted  by  the  overseers;  air 
Mily  mode  by  wbieli  it  can  be  relievet 
tt  by  a]^)sal;  and  that,  the  rate  not  li 
pealed  against,  the  ma^'istvate^  were 
their  wasrant.    But  this  is  not  a  que 

rmtum  flf  a  rate  made  for  legal  pur 
rateability  of  property.  Hy  virtue 
statute,  and  of  the  fact  that  the  rules  ' 
fied  the  banister  under  sect.  2,  the 
institutlan  besame  not  rateable^  a jflt 
the  pariA.  Where  property  isiaMvl 
able,  tliete  is  no  jnriewflMLegad  mi 
irill  lie.  (Milmrdw.  01^  S  W.  Bl 
Oavemort  Iff  Bristet  Poor  v.  Wait,  1  A 
MarakaU  v.  Pitman,  D  Bing.  695). 
bound  to  ^peal  where  a  judgment  in  Ii 
not  be  cottchinve;  but  he  may  (iy\» 
appeal  is  wroimly  decided  against  him 
protection  to  the  party  distraining.  [ 
Both  parties  are  wrong :  tlie  one  ought  t 
against  the  decision  of  the  barrister;  tl: 
the  decision  of  the  sessions.]  The  soci 
empt  for  the  fonr  months  allowed  by 
6  &  7  Vict.  o.  36,  for  an  appeal,  and  not 
the  mnedy  by  ^peil  iageiiit 

*  Jan.  IB,  before  Lord  Demnan,  C.J.) 
ri^.ud^l^gfatnnn,  JJ. 
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:  tbe  nto.  Hm  pniM^lft    tlwt»  whoa 

,  JfigtMiilii  who  aHowed  the  rate  had  joritdiotiw 
^Jflk  abiBetHuiUr^Uia  de«UMii  of  tbe  jasticfle  at 
^^^^  JBM  affmi  fiwa  the  rate^  ia  fiuj.   If  tha 
^      aMkaamhabitant^aiid  in  the  oompatienaf 
alnUa  jnpmtj,  aay  greuDd  of  •xemptioH 
iUt^  k  m  have  ia  within  Uw  javifiUfliiaa  (tf  tha 
j^^i%aiifh*dae8Jiot.aM«albeUaeBdadBd.  Tha 
^jj^^Mter  u  whathax  Um  indiridnal  ia  rateable. 
^^^li^i^Take  tba  eaw  af  a  Boblia  Mrvaot*  wfaa 
^^■Maa  baefiaal  oeenpatioa  than  ia  neaoMaiy  £» 
gmimd  xoikisoe.'}   In  all  the  caae%  tha  quaa- 
(b.   JaaiMiL  opoB  a  ciae  reaened  b;  the  aeenona, 

.  V  S^^M  Jato  T.  Oi  iWiiff  (1  T.  B.  396)  wen 
-  •  In  Xan2  ..laaUrM  t.  LoH.Stmtn 

^  %•  li^iM  did  not  oeo^y.   [CUiru^  J^H* 
m  mifAj  tlw  aoeBpier,  aad  the  qoeelioB  wai, 
lUfarliiNanM&HL  waa  bencAciel^Bo  ae  tamaka 
.l»BtHUi.1  Tbe  action  was  brought  upon  the 
■HithM  b  Ml  not  an  oaeiqueiv  not  npen  the 
itebewMBotaimtaahle  oecninee.   In  Jlbr- 
xhamt  (9  Bine.  0»),  Tiadal,  G.  J.,  Mid, 
^Ihi  mnmitt  dietinction  eeemi-  to  bt^  that, 
-—StatfmmaM  viable  pr^ert;,  he  ia  liable 
•■|iadattotat^.akhoiigh  hia  rateable  property 
to  amannt  to  natfaisa ;^  and  the 
MChHAittbt  ^nti^  net  bs«ii«  appealed  to 
flMnttfuHtar  ■BMiopi^  eonU  not  "■""tiin  an 
^  |IUati<alK,Laid  Manefiald  in  jaitfolMt  r. 
\{l  BiK<7%  UO) ;  Lord  DMunan,  C.  J.,  in 
&MH(£A^LftEm4Qf,40e);  J^mmM  r. 
(j&ftC.daiU  Saeondly,  the  aeeiety  ia  not 
■■teiiwt.  1  of  Stat.  6& 7  Viet.  c3«,ae  being 
noUy  fa  in  part  by  annual  Toluitfvy  bu»- 
ntmkMrip4i<m  ta  tiiia  saeiety  iano  more 
MB  t  nWaption  to  a  railwefr  oampany. 
ifipliaa  to  these  who  sabactiba^  not  for  their 
Jarit,  bet  &r  the  benefit  of  otbera.  Thefitet 
nlttof  tha  society  aiv  eompalaory.  By 
>  nl^  sofanribera  hare  a  power  of  tnuufav 
'  li^^^yj  ■  Toluotaiy  oon- 

|w«4  set  bare  any  maperty  in  tiie  kbmry. 
MaliiM  ni%ht  nonaa  to  admit  new  mem- 
-irida  tha  pMperty  between  Uwnselrea. 

a     new-  daarered  tha  jodgmeat  of 
.  ,  — we  a  mle  for  a  wBdamns  to  tbe  jaa- 
wfan  to  eafbiaek  by  WMnnta  of  diatrauy  the 
•  wtiiapeor^atsa  aseeesii  <m  the  president 
•^.olU  "The  Jtinninghaa[i  New  Library," 
of  catain  pteiaises,  which  ha  hidds  for 
''^{rf^  the  aeeiety.   On  the  one  hand,  the  rates 
mide  and  allowed,  aod  thm  baa  betw 
''iBiitbHn;  on  the  other,  the  institution 
MonUwuahianof  the  mte%  tha  barns- 
■■»,wbiah  has  not  baen  appealed  asainat. 
22!^*"*         ^  sappoat  of  ihe  mle:  the 
[*f*»W"titatien  aod  putvoaes  of  the.  society 
J*%itwithiothe  stat.  6  &  7  Vict.  o.S6:  the 
^Mwgaif  tha  saaia^  weca  entitled  ta  the 
^Niipa  by  that  rtstnte,  andi  cronytien  ahanld 
g.— ads  Un  piMBd  of  appeal  anainet  the  nte^ 
ben  dMia,  it  ma  tool^ 

rft ^1  Kci^  within  the  exanptioB,  it  mnat, 
■T««k  Ihin^  ba  instUntad  far  puipeeea  of  sd- 
yftw,  or  the  fine  arte  exelosivtty ;  must  be 
j!H  VMly  «r  in  part,  by  aonoal  rotentary  con- 
tad  it  Duut  be  one  whieh  shall  not,  and 
J*nin8f  not,  ta^aany  dividMid,  gift,  division^ 
f*BiiamM7,aata  or  betweeD  any  of  its  mem- 
^  OB  iartitutien  ia  formed  for  tbe  pupose  of 
■aiilMidiifc  a^lilmigc  oe  aiUaatioa.  of 


beeks,  whieh  tha  namhoa  are  to  hare  tbe  naeo^ 

either  In  tha  room  or  at  their  own  heiuM,  under  eertala 
ngnlattons.  Tha  benefita  of  the  instUntion,  without^ 
howew,  all  tha  righta  of  nembenhlp,  are  extended  to 
certain  other  penea^  on  othn  terms.  It  ia  difficult  to 
deny  that  the  purpoH  of  the  society  is  mwely  literary; 
qor,  indeed,  was  this  much  contested  in  tha  argument; 
bat  it  waa  said  that  It  waa  net  aopportad^  wholly  or  in 
part,  by  annnal  voluntary  oontributionau  It  la  certainly 
Bopparted  mainly  b^  oertaia  soma  pud  on  admiasioa  rat 
BubeeribeM  and  their  annual  aufascripUna;  but  thata 
last  are  said  not  to  be  voluntary. 

It  is,  perha^  net  ea^  to  determiaa  what  the  Legis- 
latuie  intuidM  by  tha  woad  "  volantary"  in  this  com- 
bination. In  sevMal  aaass  which  hm  cma  before  na 
diffiutaut  niimnliims  havii  been,  made;  but  it  baa  nam 
been  naus— iry aap—ly  todarida  thop^nt.  UpencoDp 
aiduation,  wa  think  that  annoal  oontrUmtions  will  aa* 
ti^y  tha  oowdition  required,  if  thev  commence  of  tha 
party's  own  ehaie^  are  aa  eontinuea,  and  may  be  with- 
drawn at  plnaewre  ;  that  i%  without  sabjeating  the  party 
to  my  legal  liability  or  forfeiture  beyond  that  of  fore- 
aoii^a  parUeipatieniB  tixt  plaasuraor  profit — setenUfic, 
literary,  or  artistio — hi  raepeot  of  whioA  they  have  been 
made.  If  tbe  cuitributor  was  free  to  commence  hii 
eontribntloo,  aad  ineon  na  legal  obliytion  to  continue 
it  when  he  haa  once  c<HnmeiiDed,  ana,  upon  oeasing  to 
omtribBte,  will  loae  no  more  tban  the  privil^ee  of 
memberahipi  in  reaped  of  which  ha  beeame  a  oontri- 
butor,  it  aeems  to  na  that  he  must  be  eoaiidaied  a  ro- 
luntary  oootributeiv.  mUeas  we  add  something  to  tbe 
idea  of  voluntariness  which,  in  ordinary  language^  it 
does  not  impmit ;  um  that  ia  what,  in  met,  is  done  by 
thoea  who  oontMd  that  it  must  b«  also  ^ratnitoa^  and 
bring  no  return  ef  any  kind  ta  tbe  oontnbutor ;  a^init 
the  addition  of  whieb  partiaular  gualifieatien  there  ia 
the  fiirther  reason,  th^  the  statute  itself  ui  daaaa 
next  to  ba  conndered,  proridaa  fot  this  expremljr,  and 
so  seems  to  easlude  the  notion  of  its  b^ng  previously 
implied. 

In  tbe  preeemt  ceaa^  it  ie  clear  that  tbe  eeiamenoe- 
ment  of  subscription  ia  purely  voluntary ;  aud  ae  the 
payment,  by  the  first  rule,  is  in  advance,  no  rights,  legal 
or  equitably  ean  be  aequired  by  the  society  against  tha 
contributor  ta  uifone  a  seeoad  year's  paymeid,  by  reft* 
son  of  any  uaer  of  tbe  room  at  beeka  during  the  fimt. 
A*  to  the  seeead  year,  in  case  of  aoo^ymant,  tha 
aaeand  role  nmvi<KSt  that  being  in  axmr  for  thiaa 
months  ia  to  deprive  the  subscriber  of  all  privUcgaaoC 
membexehip  until  the  mrear  ba  paid.  This,  therefore, 
seems  to  measure  tbe  rtg^of  the  parttes  ;  tbe  lUMnbec 
is  allowed  for  three  montbs»  during  which  no  payment 
u  to  be  made,  to  aantinua  aa  brfora,  aad  then  he  loses 
all  privileges;  bat  Um  socirty  aoqtuzaa  no  ti|^ 
agaiost  him. 

We  psoeeed,  than,  to  oonaider  the  third  requisite. 
Now,  we  find  that  uie  sedet^,  at  an  annual  general 
meeting  in  Januarj',  184A,  prior  to  tbe  rates  nmde^  or 
the  banister's  certificate  granted,  passed  a  rule  eaaotly 
in  the  words  of  the  statute.  No  ({oestion,.  therefore, 
ean  arisen  unless  the^  have  retained  some  rule  which  is 
inoonHstent  witbthia^  andean  still  be  scted  on;  orthegc 
do,  in  foot,  make  sobm  dtvidkuid,  gif^  division,  or  benns 
inmoney,toorbetweenanyofthemMabflm  Thialattac 
{Mint waa  not  oimtewlad  for;  but  the  third  rale  waain- 
aisted  OB,  by  which  every  subscriher.has  Uie  power  **  of 
trao^nrring  his  property  in  the  library,  by  any  of  tha 
mrthods  by  whrab  pusonal  propei-ty  is  ueually  traus- 
foned,  to  any  person  who  shall  submit  to  the  laws  of 
the  society.*'  This  is  dearly  no  contravention  of  the 
rule  before  mTerred  to.  Even  if  it  be  amuiaed,  that,  by 
aemmulatian,  the  oommen  stock  of  tha  settety  im- 


aae  in  valne,  and  that  the  pressnt  inemb»s  be  ooa* 
sidered  in  eoma  sari  a  proprietary  body,,  and  tha  nr 
BpaatlTa  ahcM  of  tfu  .membcn     mJk  body  ta  ,b« 
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increasiiif^  la  value,  and  to  sell  at  a  premium,  still  the 
profit  which  any  one  might  make  by  a  transfer  ia  no 
dividend,  gift,  division,  or  bonus  which  the  society 
makes  among  its  members,  or  to  any  one  of  them.  The 
common  stock  remains  after  the*  transfer  exactly  as  it 
was  befbre :  only  there  has  been  the  snbstitntion  of  a 
new  member  for  an  old  one.  But,  so  &r  as  the  affida- 
vits disclose,  there  is  no  limit  to  the  number  of  mem- 
bers: any  pmon,  upon  payment  of  the  fee  and  subacrip- 
ti<m,  may  Dcoome  a  member;  and  so  the  whole  aasnmp- 
ti<ni  of  a  premium  on  tranraer  practically  fidls  to  the 
ground. 

It  was,  however,  insisted  further,  that  the  society 
might  dissolve  itself  by  resolution  at  an  annual  generu 
meeting,  and  ao  a  dividon  might  be  made.  There  Is  no 
provinon  made  in  the  rules  tor  dissolution,  and,  there- 
fore, itconnot  be  taken  for  granted  thatadissolutionconld 
be  made,  attended  hjf  a  division  of  the  common  ttoei,  by  a 
mere  vote  of  the  majority  present  at  an  annual  general 
meeting ;  and  it  is  the  more  doubtful,  because,  by  rule  6, 
the  functions  of  the  annual  general  meeting  are  speci- 
fied to  be  the  making  of  all  laws  for  the  reffutatufn  of 
the  aodety,  which  preanppoae  its  continued  esistence, 
snd  seem  to  exduA  the  power  of  diaaolvii^  by  a  vote 
of  the  memben  present.  But  anotiier  and  more  satis- 
fiutory,  because  more  general,  answer  to  the  objection 
ia,  that  the  statute  must  have  a  reasonable  meaning 
given  to  its  words.  When  it  says  that  the  laws  shall 
prt^ibit  a  division  by  the  society  among  its  members, 
It  must  be  taken  to  q>eak  of  laws  which  are  to  operate 
on  the  society  as  a  continuing  body.  No  law  of  the 
society  can  prevent  ita  dissoluuoD  and  a  consequent  di- 
Tiuon  of  the  common  stock ;  for  any  law  made  for  the 
purpose  might,  of  course,  be  repealed  by  the  authority 
which  made  it.  This  sort  of  division,  therefore,  the  Le- 
gislature did  not  intend  to  prevent,  because  it  could 
not;  and  it  has  made  its  meaning  clear  by  placing  the 
word  «diviMon"  with  "dividend/*  "gift," and  "bmins 
in  money,"  and  by  limiting  the  ^mbiti(ui  to  the  acts 
of  tiie  society,  as  such,  towards  its  members  as  sudi ; 
whereas  the  division  now  argued  on  wonld  take  place 
ftfter  the  eodetr  had  ceased  to  exist. 

Upon  the  wnole,  thmfore,  we  think  that  the  society 
ifl^  nnqnestionably,  brought  within  the  excnition  given 
by  the  statute,  and  tliat  the  banister's  certificate  was 
properly  granted ;  and  we  have  gone  into  the  several 
points  at  greater  length,  because  the  question  is  of  very 

Seneral  application,  and  has  not  before  received  any 
edsion. 

We  are  driven,  therefore,  to  consider  the  second 
ground  on  which  the  rule  is  supported,  whether,  name- 
ly, <u  r^arda  the  preteni  ratetf  the  society  is  deprived 
of  the  benefit  of  its  exemption  because  it  has  not  ap- 
pealed against  them ;  and,  as  it  cannot  be  sncoessfullv 
contendeid  that  the  prsudent  might  not  iiave  appealea, 
the  qnestion  is  narrDired  to  this,  whether,  there  being  a 
remedy  by  appeal,  and  that  remedy  passed  by^  the  law 
will  aUow  an  action  to  be  brought  wr  the  enforcement 
of  a  rate,  good  on  its  face,  and  made  by  a  competent 
authority  on  a  person,  and  in  respect  of  the  occupation 
of  ero^rty  apfMrently  within  the  jurisdiction  tn  that 
antnority.  This  is  not  a  new  question,  nor  is  the  prin- 
ciple of  decinon  unsettled  or  difficult;  the  only  diffi- 
culty lies  in  its  application. 

Toe  right  of  appeal  is  co-extensive  with  the  operation 
of  the  rate.  Whetner  it  has  defects  which  make  it  even 
«  nullity  in  law,  or  be  objectionable  only  as  excessive 
in  amount,  or  unequal  in  its  assessment,  any  one  who  is 
a^{grieved  by  it  may  apped ;  but  the  right  of  acti<Hi  is 
lunited,  as  well  for  the  sake  of  convenience  as  on  prin- 
dples  of  law  and  justice.  The  making  and  allowanoe 
of  the  rate  are  acta  intrusted  by  the  law  to  certain 
functionaries,  the  overseers  and  the  justices,  and  the 
exareioe  <rf  weir  fnnetiona  is  sabjectod  by  the  law  to 
nrisifai  by  a  court  of  appeaL  If,  In  the  tsauAm  of 


their  functions,  but  acting  vithin  tliei 
the^  do  an  erroneous  act,  it  13  no  mm: 
while  nncjueationed  by  api>eal,  than  an  ( 
non  of  this  Court,  on  a  matter  within  il 
while  unquestioned  by  a  writ  of  error, 
pealed  aaainst,  the  law  has  made  tlie  decis' 
of  appeu  final;  and  if  that  court  confii 
the  inferior  nnetioMries,  however  coi 
neons  that  deddon  might  be,  it  would 
for  all  purpose^  an^  mmng  otiHC^  fbi 
ehn  th&  absurdity  would  folfaw>-  Ouit  a 
court  of  direct  and  final  juriadietion  1 
valid,  must  be  conridered  as  invalid,  w 
collaterally  in  any  other  court  as  the 
thority  for  the  omar  of  the  law  who  ^ 
enforce  it :  and  to  this  extent  there  can  1 
between  the  case  of  a  rate  not  appealed  1 
appealed  against  and  confirmed.  Tlie  a 
original  court  up  to  the  time  of  appeal, 
that,  is  exactiy  of  the  same  force  as  that 
appeal ;  both  stand  exactly  on  tlie  sfi 
toey  are  the  acts  and  decisions  of  functio 
intrusted  by  tlw  law  on  roatten  within 
tion.  But  all  this  depends  on  that  Hal 
diction:  if,  in  the  fiwtiiisl— K,ftsgrt 
gone  beyond  those  fimits.  Its  aot  li  i 
grieved  may,  if  he  please,  appeal,  bsw 
enables  him  to  do  so ;  and  excess  <rf  jn 
itself,  a  ground  of  appeal  as  much  as  1 
neous  dedsion.  And  if  the  court  of  apf 
confinns  the  act  of  the  court  below,  it  n 
party  appealing  cannot  object  to  the  w 
tion  in  any  collateral  proceeding ;  his 
estop  him  perwnally.  But  in  the  ca^-t 
not  bound  to  appeal,  because  he  is  at  lib 
act  as  void. 

We  have  examined  all  the  caees  cit 
ment,  and  more;  we  do  not  now  go  tl 
detail,  on  accoant  of  the  neoessary  leng 
jodgnaent  must  extend;  bat  thass  IM 
found  dther  hud  down  or  amnwd  M 1 
properly  cimddered,  vrith  oreat  nnifomi 

The  question,  Uien,  in  this  case  is,  v 
of  the  overseers  and  justices,  in  assenii 
to  these  rates,  were  within  their  jarisd 
were,  they  are  valid  now,  because  not 
peal,  and  he  cannot  question  them  < 
they  were  noL  they  were  ab  initio  null  s 
has  done  nothing  which  estops  him  f 
Now,  it  is  not  disputed  that  he  was  the 
premises  in  respect  of  which  he  is  ratec 
are  within  the  parish,  nor  is  any  quest 
the  beneficial  nature  of  the  occupation ; 
tion  is,  that  the  statute  exempts  from  th 
of  the  purposes  for  u4i^  tibe  oeeupatii 
it  is  said,  that  flie  «Ael  of  Oat  exemp 
the  premises  tn  the  pMpoae  of  ratin  e^  01 
and  so  out  of  the  jorisoetion  of  the  jl 
only  allovring  'a  ntg  made  for  the  yi 
think  this  mode  of  stating  the  case  cann^ 
if  it  could,  the  same  mode  might  be  ad 
the  question  waa,  whether  the  occupa 
ficial  or  not.  If  there  be  no  beneficial 
land,  for  the  purposrs  of  the  rate,  mi^hl 
not  to  be  within  the  paiish,  because  it  1 
included  in  the  rate ;  yet,  so  far  as  we  k 
tion  has  alwi^s  been  raised  on  ni>peal,  s 
tion  has  been  between  the  questic^  vl 
or  not  absolotelr,  which  has  been  tiwd 
whether  benefidal  oeeii^tf«rMPtii"^ 
by  appeal ;  and  this  seen  theiMMPp™ 
as  the  land  Is  shewn  to  be  in  the  pun 
be  the  occupier,  the  case  is  prinA  nd«  1 
the  statute  of  ElinWh.  Tbsnlr«i 
and  jnris^otion  attadnatr  WMh** 
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41  be  usvered  any  circn instances  affecting  the 
roftheoctapatiou  is  matter  to  be  (Jetermined 
tof  ^peai,  on  appeal  nutde.  In  the  pri>cnt 
iprtjr  rated  liatl  many  facts  to  prove,  Jiiid  a 
ji«D  of  the  statute  to  nmki?  dut,  hi.'fore  lie  could 
I bii  exemption ;  and  the  decibiuii  upon  all  tliuse 
iwuwithiu  the  jurisdiction  of  the  court  of  ap- 
"'^vheudeddea  in  his  faToar,  still  shewed  no 
'  idMialht  mart  below  anymore  thu 
IfteaM^aMtfeand  ftUoiredwu  unequal ; 
iittc^MBtlut  tfaekndiraioat  of  the  parish 
jgqrfkn ikmi, Uui  «b  faiitio  the  orerKers  and  jus- 
ia»lilBwM  bnn  dedii^  vith  what  they  did  not 
}f0lSm  to  W  vilK       ccvld  not  by  law  interfere 

iBBofiWrffT. /'(/ir/w,  (7  B.  &  C.  .194),  an 
iMKtn  resffcct  of  highwaye,  illustrates  the 
lie  are  taking  very  clearly.    Arncliflc  and 
rwttoT\T)sLip5i  in  the  paiish  of  Amclift'e:  the 
ittf,iD  occupier  of  lands  in  the  former,  contended, 
IhewssnQt  kiund  to  repair  the  roada  in  the  latter, 
tbimtic  btTiog  been  seized  on  a  conviction  founded 
RMitiaforms'-ioo  of  the  pariah  surveyor,  against  which 
"kd^aii^ed^tooivht  an  action  of  trespass, 
MnEoi^ijito].  i^wGovrt  held  the  nonsuit  right. 
Wfeden  said,  (p.  398),  "  For  some  time  I  was 
opR^titkiDk  this  case  analogous  to  some  that  have 
«)lBaithtp«ir-Uw8,  in  which  it  has  been  held,  that 
■fipra,it«(  an  occupier  or  resident  within  a  given 
Tm,kikin  rated  to  the  relief  of  the  poor,  and  his 
isEraiaed  for  the  rale,  he  may  maintain  an 
•fa  fiicit  ilie  party  levyinp;  but  in  those  cases 
jBininitire  Ti-ant  oi  jiirisilictinii :  Jiere  the  justices 
jMjPBdittion  to  lieai-  and  decide  upon  the  compliiint 
•■■myor;  and  the  present  jdaintiff,  as  an  occupier 
•■^•itbiii  the  parish,  was  i>rini;i  facie  liable  to 
*™L^AiidHolroyd,J.,  said,  (p. 31)*)),  "  if  there 
surreyors  for  the  townships  of  Arn- 
■fc^lDsltby^Mi^ka  anrroyor  of  the  latter  had 
2«mtoba44M  in  AittcUffe  as  if  it  were  in 
ffy^tt^moH'-^  eBBiplrint  made  of  the  neglect 


^  '"i  thenspitais  woalcl  have  bad  no  jnrisdictmn. 
gyMT.f^tfii  (9  Bing.  593)  was  decided  on  the 
•tpmcipl*.  The  plaintiff  was  rated  as  an  inbahit- 
■wtisswk.iE-tmife:  he  did  not  appeal,  liut  brought 
'"'-frJii.L',  that  he  was  not  liable  to  be 
™'*.TO6«it  had  no  ability,  that  which  was  sup- 
fi"-J^^''«l=-in-traiie  not  being  so  in  fact;  but  the 
tod  lie  Action  not  maintainable,  his  inhabilaucy 
•wyasrtrion  of  vi,sible  personal  jtroj^erty  giving 
P*™™iMhe  nioL:  is  (rates.    We  entirely  aec|uiesce 
■•Wttfliitmce  and  justice  of  the  prineijdeon  wliich 
-'•"•'•wispnweed;  and  are,  therefore,  of  opinion, 
■-~mt  offitlii-ntca  in  question  cannot  now 


to  make  the  role  «b»lute;  but,  as  that  would 
w.tht  wnerai  question  npon  the  construction  of 
ttimibwered,  we  have  thought  it  better  to 
Dpinioa  an  bath  the  questions  raised  in 


this  pi^i  alone  would  have  been 


t 


,  r  of  RoWt,  bollina,  v.  CnotlcB,  Exe- 
of  Jane  FUw^A^  20. 
''^oltuee  againtt  the  Executor  of  the  Aa- 
***Ooeenamt  to  imdmmfy  tbe  Lessee  against 
^  llff^m^M.tlieJMMet  aiUged  Non-pay- 
'^'i^t,Land4<mi  mid  Rates.    It  appeared,  that, 
Ti  ofCoveHatitj  DefmSunt  had  a&siijntdy 

WW  ap^-lial  the  Moftey  received  therefor  to  the 
uftimpU  Contract  D«^:—Held,  that 
(TM  nbi  IM  to  M«  Action. 

iMH^ihat  heretofore,  and 


during  the  reapectiTe  Uvea  of  the  teatator,  Robert  Cd* 
Una,  and  of  Jane  Flaw,  by  indenture  of  lease,  dated  tba 
80th  October,  1828,  William  Pike  demised  unto  Robert 
CoUina,  his  execnton  and  adminiatratorB,  a  messuage, 
with  the  appurtenants,  for  the  term  of  twenty-one  yean 
then  next  ensoing,  at  a  yearly  rent  of  621.  IQi.,  by  equal 
quarterly  payments.  Corenant  for  payment  of  tho 
rmt,  land-tax,  and  rates,  and  for  the  repair  of  the  pi»- 
miaei.  Avenncnt,  that  Robert  Collins  entered  upon 
the  demiaed  pemiaee,  and  becaine  possessed  thereoi 
the  Mdd  term;  and  that,  bring  so  wMseand,  afterwards^ 
and  during  the  re^ective  Uvea  «  hlmsalx  and  of  tiw 
s^d  Jane  Flaw,  to  wit,  on  the  30th  Hardi,  1829,  by 
indentore,  he  aasigned  the  said  messaage,  with  the  w- 

Snrtenants,  unto  the  said  Jant  Flaw,  for  tho  rest,  re»- 
and  remunder  then  to  omdo  and  vnenrired  of  the 
said  term  of  twenty-one  years,  subject  to  the  payment 
of  the  said  yearly  rent  of  02/.  lOi.  reserred  by  the  sdd 
indenture  of  lease,  and  to  the  obeervance  and  perfonn* 
anco  of  the  eovenants,  clauses,  conditions,  provisoes,  and 
agreements  therein  contained,  and  which,  ham  and 
dter  the  25th  March,  1829,  on  tiie  part  of  the  tenant, 
leasee,  or  aaiwnee  thereof,  were  and  ought  to  be  pai^ 
kept,  obeerveo^  done,  and  performed.  And  the  said 
Jane  Flaw  did,  by  the  last-menttMiad  indenture^ 
for  herself,  her  executraa  or  ftdminlatrators^  eor^ 
nan^  promise,  and  agree,  to  and  with  the  said  Robert 
Collins,  his  executors  or  administrators,  that  she,  the 
said  Jane  Flaw,  her  executors  or  administr^n, 
should  and  would,  from  and  after  the  said  25th  day 
of  Harefa,  a.  d.  1829,  aforesaid,  well  and  truly  u^, 
satisfy,  and  discharge  the  said  yearly  rent  of  52/.  lOr- 
so  reserved  by  the  said  indenture  of  lease,  and  stand 
to,  abide  by,  observe,  perform,  fulfil,  and  keep  all  and 
every  the  covenants,  clauses,  provisoes  dedarationSj  and 
agreements  in  the  said  indenture  of  lease  oontaioedy 
and  which,  on  the  part  of  the  tenant,  lesaee,  or  asngnee 
thereof,  were  and  ought  to  be  paid,  kept,  done,  and  po^ 
fonned;  and  of  and  from  the  same,  and  all  costs,  chanei^ 
damages,  and  exprases  to  be  incurred  by  reasMi  ana  on 
account  <rf  any  ueaeh,  delkulti  or  n^leet  of,  or  in  paj- 
ment,  observwce,  or  porformanee  ^  the  same  re^ect- 
ively  as  aforewd,  should  and  would  save  harmless  and 
keep  indemnified  the  said  Robert  Collins,  his  execnton 
and  administrators,  and  his  or  their  lends  and  tene- 
ments, goods,  chattels,  and  effects  whataoever."  Aver- 
ment  of  entiy  of  Jane  Flaw;  and  that  during  the  arid 
term,  and  after  the  respective  deatha  of  the  said  Robert 
Collins  and  of  the  said  Jane  Flaw,  and  whilst  the  de- 
fendant was  such  surviving  executor  as  aforesaid,  to 
wit,  on  the  25th  December,  1847,  301. 7s.  ed.  became 
due  for  three  quartan  of  a  year,  and  BOl.  for  land-ta:^ 
sewera-ntea,  and  other  rates ;  and  that  the  said  Jane 
Flaw  did  n<^  nor  would,  during  the  continuance  of  the 
said  demise,  and  whilst  she  was  possessed  of  the  said 
demised  pronises^  well  and  mffieicntiy  rmalr  the  aald 
pvemises;  but,  on  the  etmtnuy  thoreo^  the  said  Jane 
Flaw,  up  to  the  time  of  her  death,  and  we  srid  defted- 
ant  as  such  executor  after  her  death,  suffered  and  per- 
mitted the  premises  to  be  niinous;  by  reaaon  whereof 
plaintiff  was  forced  and  obliged  to  pa^  diven  large 
sums  of  money,  &o.  Flea,  plene  admmistravii.  Issue 
thereon.  On  the  trial,  before  Lord  Den  man,  C.  J,,  at 
the  Ulddleaex  Sittings  after  last  Hilary  Term,  breaehea 
of  covenant  were  proved  to  tiie  amount  of  7^.,  and,  in 
order  to  ]»ove  assets,  evidence  was  given,  that,  two  prean 
after  the  death  of  Jane  Flaw,  the  d«endant  had  assigned 
the  lease  in  question  for  16W.,  but  it  appeared  that  that 
sum  had  be«i  applied  to  the  diacharge  of  simple  con- 
tract debts  before  the  breaches  of  covenant  in  the  time 
of  the  defendant.  TheLord  Chief  JnstieewaB  of  opinioB 
that  the  1  eolL  had  been  aceovnted  Ibr,  and  that  the  oaie 
of  Beady.  BImt,  (6  Sin.  507),  whidi  bed  bee*  cited, 
was  In  fiKvonr  oi  toe  deftndant;  and  a  nnttet  ma  ai^ 
001^1^7  entered  tta  the  defondant. 
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Waitm  now  moved  fora  ueirtTial,  on  the  gtoimd  of 
ndsdireotion. — If  an  axeeotor,  inataad  of  nsing  a  houe 
61  land,  or  letting  it  from  year  to  year,  aaiigna  the  leai^ 
ha  is  bound  to  rstain  the  premium  to  meet  the  rent  ac- 
eming  dae  from  time  to  tune.  In  2  WiUiaou,  Exeon- 
ioM,  1379, 3fd  edit.»^it  ia  said,  S<v  where  tha eacaentor 
ia'afaaiged  aa  execntor  in  an  action  at  covenant  fat  non- 
paynunt  of  rut  inonrred  in  tha  defendant's  own  time, 
plane  administimTitia  a  good  plea*  although  the  defimd- 
ant  nug^t  hare  haen  chaiged  as  asugnee  of  the  team.'* 
AsA  in  ^  note  (Ibid.)  it  ia  added,  "  But  if  isHue  be 
joined  upon  thia  plea,,  and  it  dieald.  be  proved  that  tbs 
eaecntor  has  received  aoj  profit  from  the  land,  there 
wwild  be,  it  should  seem,  a  verdict  agmnst  him ;  for  he 
odbM  not  l^ivlly  apply  the  pronta  to  any  otlier  puipeae 
than  payment  of  we  rent.  Therefore,  if  the  land  yields 
aama  profit,  but  less  than  tha  rrat,  tlie  execntor  ought 
to  plead  plene  adminlatiavit  pnete  the- profit."  If  the 
exMmiat  nnderlets  and  recaves  rent,  ox  aaaigns  and  re- 
eaivea  a  sum  money  by  way  of  praniom,  the  rent 
and  tha  pramnm  are  profits  aariv«d  fnm  the  land. 
^SHs,  J.— The  defendant  is  bonnd  to  pay  the  rant  and 
nRfiwm  the  oowianta  in  the  leau,  ua  to  indemnify 
ue  plaintiff :  he  ia  not  hoond  to  pay  rent  to  tha  plun- 
tiff.]  As  unbroken  ooTanant  stands  imm  tbe  same 
gymmd  as  a  rimida  contraat  debt;  but  the  execntor  of 

ta^tor  who  entns  upon  the  land  and  oecn^ ies,  and 
irfterwarda  parta  with  it  by  underlease  or  assignment, 
b  anawerable  for  payment  the  aent.  Read  v.  £immt 
(6  Sim.  567)  was  the  ease  <tf  an  annuity. 

PATTasoN,  J.* — ^Thia  is  not  an  aotion  by  a  person 
enUtled  to  r«it  aa  mU,  but  by  the  lapreBeD^^ve  of  an 
original  lessee  agunat  Uie  leprcsmt^ive  of  die  assignee 
of  the  lease,  upon  a  oevenani  to  indeuuiify  the  lessee 
■itiunBt  breaches  of  covenant  by  the  asugnee,  not  upon 
acovewuit  to  ]>ay  rent ;  and  it  appeased,  that,  before 
the  oovoiant  in  queetien  waa  brokoi,  uie  assets  had 
been  disposed  of  by  Uie  defendant  in  payment  of  Sim- 
ula ooidra^  debts;  and  thoi^  the  declaiaUen  alleged 
MsaduB  ol  eovMiiDt  befine  the  death  of  the  defend- 
ai^s  testator,  those  were  not  proved.  The  only  ques- 
tion, thwefor^  i%  whether  the  passage  dted  from  the 
Bote  in  WilliaiDSt  Exeeuten,  1379, 3rd  edU^  oommcnt- 
mg  upon  Wilum  t.  W^g^  (1  Wils.  4),  applies  to  this 
case.  It  appears  to  me,  that  it  applies  only  where  the 
aotion  is  brought  for  rent ;  and  it  is  to  be  obeerved,  that 
tike  author  is  speaking  of  a  case  where  tha  execnt<»r 
might  have  been  sued  aa  assignee,  which  supposes  that 
he  was  in  the  actual  reoeipt  of  the  tents  and  profits  fd 
the  land.  Here  the  exeeutor  had  parted  with  the  lesee, 
a^^  aocording  to  the  case  of  Bead  v.  BluM.  (fi  Sim.  567  }* 
before  the  Vica-Chancellor,  he  is  entitlea  to  do,  the 
day  before  a  breach  of  covenant  occurs.  There  is 
no  authority  for  saying  that  the  exeeutor  is  bound  to 
kaap  in  his  hands  asseta  to  answer  fw  oontii^Mit 
hnwdMBof  oonaau^  even  if  this  had  beonaoovonant 
finrnayment  of  rant;  still  less  in  the  oase  of  a  covenant 
to  uMnnnify. 

Erli^  J. — I  am  of  opinioa  that  the  rule  dionld  be 
sefosed.  The  guiMal  rula  isy  that  the  exeeutor  pro- 
iwriy  ^>pUea  tu  asseta  in  his  hands  to  the  dischaiga  (rf* 
lamfla  eentnet  debts,  and  that,  having  so  done,  he  is 
not  answssable  in  an  action.  But  it  is  sud  that  there 
is  an  excepticn  in  the  case  of  irat,  and  that  the  exe- 
•ntor  of  a  lessee  or  assignee  is  bound  to  keep  assets 
nady  for  payment  of  the  rent  as  it  aemies  due.  Sai>- 
pooe  there  is  saeh  an  exception  to  the  genend  rule,  it 
aoes  not  M>ply  to  the  present  cas&  The  defendant  had 
SMigned  the  lease  before  tha  breach  of  oevenant;  and, 
finOur,  the  oovansot  brakm  wao  merely  a  oovount 
to  indainoifr,  not  a  covenant  to  pay  tmi^Bud* 


*  LOTd  Osnsa,  C.  J.,  snd  Wlghtsw,  J.,  ime  abaent  an 
ooooBntofiUness. 


COURT  OF  C(}MMON  PLE 
SmiNGS  IN  BANC  AFfKR  1HL\1 
Shith  v.  KarrHMac.— Jfi7,'/  .^i.  i       and  1 
At^foinu^  Colliarim—Du',  <  "f  ' '■(•"■.n—I 
Pmnng-Qf  Wattr — (Jonse^ucutial  i 
R  u  tike  nmttmU  lUfiit  of  eaeho/  the  ( 

totimtmert  to  work  kit  owmMSmmtit 
Mmiur  to  MmtoIA  thtmffh  tt»  mmn 
bo,  tiattomo  Pn^mUot  wmMtm 
ofihotti}oimngMmo,mIm§mMim 
negh^mt  or-maiiriom  OemAith 
The  Plaits  wao  pooomod  <^  a  Collie 
Coiliory  t»  tMe  Pooottoiom  of  <me  E,  J., 
on  a  hufher  Level  than  the  Plaintiff' 
largo  ilola,  called  **  Thyrlinqt,"  thro 
Coal  hekmging  to  tKo  Plaintiff,  which  k 
Uerfytmd  formed  a  Barrier  between  it  < 
ofE.J.    The  DefmdafU  afienoards  h 
pier  ef  the  laUor  Colliery,  mihmit  any 
auR  tmd  E.J.   In  the  Course  of  worh 
and  for  the  Pmpeoo  vf  <Ataming  Coal 
remmd  a  Bar  of  Goal,  wkwk  wao  i 
CWftsry,  in  eomoonmee  of  tsMoi  •  i 
fhrnad  into  the  CkaaAora  of  hia  CoOi 
tf«M»  f*fM»&  ike  «  Thyrlinai^' 
CbUiery.    The  D^tmdattt,  he/ore  k»  M 
knew  that  thao  "  Tfyrlitiffs"  were  Ofo 
Effect  cf  tuch  Bemooal  would  If,  that  t) 
of  iudf  00  foia  into  the  Phhttif  ' 
PlaiiUiff'broaght  an  Action  against  th 
the  lajmry  thereiy  earned,  in  which  he 
pentatum.    The  Water  aftencards  co\ 
through  the  "  ThyrUngs^'—lkhl,  that 
woe  not  liahle  for  the  same,  tlmv  bring 
nor  general  Duly  imposed  on  him  to  ;.ri 
fnm  flowing  imto  the  PlaiiUiff's  Collki 
This  waa  an  action  on  tha  caa^  ia 
British  Iron  Company,  wbo  sued  by 
and  legistexed  public  officer,  mma  the  n 
reeoTsr  damages  against  mdetnujaat 
omitting  to  prevent  water  from  flowing  tl 
into  the  nune  of  tbe  oompany,  and  aisa 
cauaix^  watw  to  flow  from  hu  nine  into 
oompany.   Ths  oonse  cam*  n  for  trial 
Summer  Aanaes  in  tbe  year  1846,  when,  1 
Prins,  a  verdict  waa  found  for  tlie  plniii 
a  spenal  case,  to  be  stated  for  the  opinic 
of  ConuBDU  Pleas  by  a  barrister  at  law, 
the  Court  shoidd  have  given  judgment 
matters  in  di£fereoce  between  the  said  v 
the  said  ordei^,  referred.   The  pleading! 
and  the  said  order  of  Nia  Prius  wan  1 
tho  sfweial  cass.   The  pUuntiffs  ahan 
count  of  their  dedoratiao,  ha  obadiMice  t 
oflfislFrina;  and  tiw  mmA  omit  m 
(aa  stated  by  tha  Conrlhi  MiMrbig  tli 
that  tbsrs  were  two  osHWilta  ndei 
one  another,  one  called  Plas  Beanion, 
Avon  Eitha,  the  Avtm  Eitha  beinz  on 
than  the  Plas  Bennion;  that  FtasBsa 
chambers  from  which  coal  had  bean 
belonged  to  a  party  calletl  the  Flas  Be 
that  there  had  been  a  wall  or  scam  ol 
those  ciiambera  and  certain  other  chai 
part  of  Avon  Eitha  ColHcrv,  fiom  w 
been  extraetod;  that  the  plaiDtiflii  wei 
of  the  PtasBemiion  Colliery,  and  rta 
wen  BO  peaseesed  of  Plas  Bennioa  ow  1 
otheyawwe  posssosad  •(  Aws  Ktha,  i 
wore  so  poasHsed  tha  saU  Bnn  J<im»» 
sanawbo  wan  poBsened  of  the  Avon  Eit 
feico  snd  arms^bnko  into  and  entered  tfa 

Colliery,  and  mode  dHMotetaaiB  tka* 
aortaHifylUM^i  " 
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ti  ht^  qnanthies  of  coal ;  an<I,  after  the  ex- 
Iff  theni<)  coal,  the  said  Evan  J<iiu-s  and  othei-s 
obepMS«5sed  of  Avon  Eitlia  ;  aii'l  the  defendant 
jwoesed  of  Avon  Kith.i,  aiul  w  hil>i  the  defend- 
tuned  90  pifflsessod  the  hole--  ivnuiiiied  and  were 
**dijp,aii(],  by  reason  of  tlie  grievance  so  com- 
bj  the  said  Evan  Jones,  the  Vhts  Bt'iinion  Col- 
BDt,  and  was,  aiid«till  is,  liable  to  be  inundated 
ritl  on  occautmi  of  water  bein^  introduced  into 
Btt,  byiBclllwIw  BPliog  to  till'  eastern  ex- 
and  peaetratuig 
^tlieholcs:  th«t,a»rfbwlheia{il4iiilia  w—  liu, 
kn  the  triwdtioa  af  'fee  eadWirom  Miii  nam  m 
ulftlifttMam  of  coat  into  and  through  which 
kimiiitTOdocfld  woald  have  formed  a  barrier 
Ittijnmt  the  water  going  into  tlu-  Plas  Tkn- 
hfevr;  and  that,  hy  reason  of  the  defendant'd 
lli«tl»ATon  Eitna  Colliery,  the  defendant, 
M|teRS8ed,  and  still,  of  right  onu'iit  to  jirevent 

iditMluctd  to  Avon  Eitha  liy  the  defendant 
Jthrctucbihe  said  lioles,  and  penetrating  through 
■I  aie'ia  of  coal  in  the  eastern  extremity  of 
IniL  The  count  then  charged,  that  the  de- 
itvn^lly  introdnced  large  quantities  of  water 
itirn  Eitha  Colliery,  mi  Hul  lliii  iAaihll 
iHv  mittd  to  preveat  "tiw  «dd  mmtwf  «o4ntM- 
sinoAfm  Eitha  trom  flowinff  into  Plas  Bomiion. 
ie^fk&ici  "  not  nlltyf '  and,  besideapl«ad- 
Bwlsdirpieas, pleaded  aplea  denying  the  right 
iW  lie  wnter  flowing  into  I'las  Bennion,  as 
HtHfietond  count.  Thedefendant  olso  pleaded 
■■twoTered  in  a  former  action.  The  foilow- 
fcw  which  was  submitted  for  the  opinion  of 
■rt.-— The  plaintiffs,  for  many  yeara  laat  past, 
tifietime  of  the  comnienr-ing  this  action,  have 
^HMBon  of  a  colliery  called  Pht-  Ik-iinioii,  in 
*«f  Rnabore,  iu  the  county  of  Denbigh .  In 
tTSV),  and  while  the  plaintiffs  were  in  tiie 
■  of  Plas  Bennion  as  aforesaid,  one  Evan  Jones 
1^  bis  pntnen,  became  poMMMt  sf  '■n  ad- 
MjifrviB^  nme  parML  Evan  tmamtmd 
kn  continued  toV  MMimyJ  aff -thalwl  ■» 
cfliflTDDtn  the  mmtk  ^  BeeenAn- 4b -ffn 

At  this  time  they  quitted  posseaeion,  and 
Wf^^l  bv  the  defendant,  who  has  remained  in 
•awB  ancie.  The  Avon  Eitha  Colliery  is  on 
■jwitkan  the  Plas  Bennion  Colliery.    At  the 

hta  Jones  and  his  partners  commenced 
wrwticfinf  tile  Avon  Eitha  folliery,  hotli  that 

'  Flas  Bennion  Colliery  hail  bei-n  worthed 
nt,  and  they  each  contained  several 
^  --.t  hy  the  removal  of  large  ipiantitit  s  of 
tthtUme  last  mentioned  the  colliery  of  V\m 
1»  bounded  on  the  east  by  a  vertical  seam  or 
■Mbe  anmerty  «f  Ae^uHtiA,  and  part  of 
■T;  ao-fltii  namwr-vnn  irf  em  fermed  a 
the  dMfccia  in  tfaeftaa  Bennion  and 
<^ben  in  Atbb  Eitha.  In  tbe  Wginnfaig  of 
KUEtu  Jones  and  his  partners  made  three 
R  rnDcd  "  thyrllngs,"  in  and  through  the 

'BKBtioned,  for  the  purpose  of  giving  air 
Mft  £i0iB  Colliery.  The  defendant  became 
•of  Avon  Eitlia  without  any  privity,  either 
*Wof  estJite,  between  him  and  his  |neileces- 
'  Jones  and  liis  partners.  At  the  tinie  wlien 
init  became  such  occupier  there  was  a  large 
STi  hf.rly  of  wator  in  Avon  Eitha,  which  com- 

S         ^v;L^l  fed  by  Springs  iu  the  neigh- 
liiij  b'jiiy  of  water  was  on  a  higher  level 
^benof  Avon  Eitha,  and  separated  from 
ilUck  berisontal  bar  of  eod,  whic^  was  part 

Btlia  CoBiny.  ^le  dwmbers  of  Avon 

a  liiglMr  'iinl-lbai  Ibe  tivyritngs  above 


moving  the  horizontal  bar  of  coal  in  Avon  Kitlia  woiild 
he,  that  the  water  above  nn'ntioned  would  of  itself  flow 
info  the  chambers  of  Avon  Eitha,  and  that  a  latge 
portion  of  such  water  would  also  How  on  of  itself  from 
the  chamlx'r^  of  Avon  Eilhn,  tlirough  the  thyrlings, 
into  tbo  clianilii'i>  (tf  I'Li-  JU-nniuri.  'I'iu-  defendant, 
during  his  occii|*(itioi),  and  before  the  month  of  June  in 
the  vi;ir  ir,).",,  kiinwing  tliat  these  thyrlings  were  then 
open  into  1  'las  Bennion,  and  that  the  effect  of  renoviog 
the  horizontal  faar^'flMl  4» A«w  «Ui  wwiUI  W  •■ 
above  stated,  ntnfMl«»'«l  -%mmw  'to  -mU  «Mf 
•oal^^ha  pMf;»w<f  iiMijihgllwirtl^lwrof  eotf, 
■nd'ao  wPoAhig  Ui  v8bb<  In'Un'SiaMMnMrt'aftTCnlar- 
geous  to  luraeelf.  In  consequence  of  the  removal  of 
this  horizontal  bar  of  coal  in  Avon  Eitha,  the  water  of 
itself  Howed  from  the  said  subterranean  body  of  water 
into  the  clianibei-s  of  Avon  Eitha.  One  portion  of  the 
watt-r,  which  had  so  tlowed  into  the  chainliers  of  Avon 
Eitha,  flowed  on  of  id^elf,  througli  the  thyrlings,  into 
the  cbamliers  of  Plas  Bennion,  anil  which,  if  not  ob- 
structed in  its  natural  course,  would  have  flowed  down 
to  the  bottrini  of  Avon  Eitha  and  below  the  thyrlings, 
was  obsirui  ti  i!  in  its  natural  course  by  a  dam  which 
the  defendant  had  placed  in  Avon  Eitha,  and  near  to 
the  thyrhoBi,  oi-w  <fcwi>ir  •timm  Wiffilh  Mu 
^jdngs  Me  *•  ilMMiliiiinf  giMlhiJiiiliiiii.  Wb 
dam       MBnowd  b^bn  'tlis  iM  Ifaa 

aotioB  nattufter  nontioned,  'bj  wamt-tX  tiw  huILiuu 
in  the  Plas  Bennion  Colliery.  The  TeTtieal  seam  of 
coal,  above  mentioned  as  forming  the  twmtlary  of  Plas 
Bennion,  would  have  been  euAicient  to  have  prevented 
the  said  flow  of  water  into  Plas  Bennion,  if  the  thyr- 
lings had  not  been  made  as  aforesaid  iu  the  said  seam 
of  coal  by  Evan  Jones  and  his  partners.  On  the  4th 
June,  lf!4-'>,  tile  iilaintilf  brnutdit  an  action  on  the  case 
aaaiuf^t  the  ilel-mlnnr  f.>r  thi-  injury  caused  to  Plas 
lii'uniuH  by  tbr  linw  of  w.itcr  as  aforcsjiid.  On  the  ^Oth. 
January,  IHIC,  tiie  di  feudaiit  ]iaid  7"/.  into  court,  and 
pleaded  the  payment  iu  the  usual  form ;  and,  on  the  28th 
Mnnh  in  the  same  year,  the  pliiiiHiirmiliiiii,  miM^titm 
Ihamld  purnMntni  HrtirfaiAion.  Thsmaii  fe-Oift 
«riHMll«ilbmjMrt«f 4he-«neent  caae.  Hie  pnaant 
wttn^m-ftvmgfit  an  «be89lh  April,  18i6.  Sinee'tlis 
eammencement  of  the  first  action,  and  up  to  the  time  of 
tiie  commencement  of  tlie  preaent  action,  water  has,  hi 
consequence  of  the  said  horizontal  bar  of  coal  in  Avail 
Eitha  as  aforesaid  having  been  removed,  occasionally 
flowed  of  itself,  in  the  manner  already  stated,  from  tM 
said  eubterranean  body  of  water  in  Avon  Eitha,  into  the 
chambers  of  Avon  Eitha,  antl  so  also  flowed  on  of  itself, 
through  the  tliyrliiii:^,  intu  the  chambers  of  Pia-^  Ben- 
nion, in  the  same  manner  as  has  been  before  stated; 
and  the  colliery  of  Plas  Bennion  lias  been  thereby  in- 
jured. With  respect  to  the  sufliciency  of  the  said  ve»- 
tical  seam  of  coal  forming  the  eastern  bwiaiiw^afyiWl 
Bennion,  ag  a  anlMistii^  bairicr  to  jmmt'valMlK 
mentioBadflawofintar,  if  fli»thy«ig«  laa^atftlwan 
madeintiie  aii  tenlar,  and  wKh  to  UnO*- 

fendant's  knawledgetliBt  the  thyrlings  continued  open, 
the  facta  are  the  same  as  before  stated  with  referenee 
to  the  ^rmer  action.  T%e  defendant  contended,  first, 
that  this  action  was  not  maintainable,  as  the  defendant, 
in  getting  the  coal  from  his  own  mine  in  the  manner 
stated,  had  not  done  any  act  which  it  was  his  duty  to 
retrain  from  ;  secondly,  that,  at  all  events,  he  bad  done 
no  fresh  act  whatever,  since  the  commencement  of  the 
first  action,  to  cause  a  continuance  of  the  flow  of  water 
into  Plas  Bennion.  The  damiige  now  complained  of 
might  have  been  compensated  for  in  that  action;  and, 
therefore,  that  the  "former  recovery  was  a  has  totfalB 
action.  The  plaintiffii  contended,  first,  that  tt  ww  fla 
duty  of  tha  ^efcirfwrt'towl&iria  fron«itting  through 
theWof  MiBl']D'kia'««nniae,-niv  idl  the  circump 
«taii«>  rif  tfn  mmt%  miadly,  -&«L  at  aU 
^Mying  maney  into  xxnai  In  *e  ibnaer  -aelfaD,  -m 
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defendant  had  estopped  himself  from  disputing  the  al- 
leged duty;  thirdly,  that  the  recovery  in  the  former 
action  was  no  bar.  The  question  for  the  opinion  of  tlie 
Court  was,  whether  the  present  action  was  maintaina- 
ble.    The  case  was  argued  in  Easter  Tenii,  1848,  hy 

Totmsend  and  Egerton,  (  T.  Jones  with  them),  for  the 
plaintiff. — It  was  the  duty  of  the  defendant  to  have  pre- 
vented the  injury  arising  to  plaintiff  's  colliery  by  keep- 
ing open  the  thyrlings  made  in  the  barrier  between  tlie 
two  collieries.  No  one  has  a  right  so  to  use  his  own  pro- 
perty as  to  occasion  injury  to  the  property  of  his  neigh- 
bour. The  maxim  "Sic  utere  tuo  ut  alienum  non  Iwdas" 
applies  to  this  case.  The  plaintiff''a  right  to  work  liis  own 
colliery  has  been  interrupted  and  injured  by  the  flowing 
of  the  water  into  Plaa  Bennion  through  the  thyrlings, 
which  was  the  necessary  consequence  of  the  defendant's 
own  act.  There  is  here,  therefore,  damnum  coupled  with 
injuria.  {Ashbjf  v.  White,  1  Smith's  Lead.  Cas.  l.?]). 
The  principle  is  thus  stated  in  Lambert  v.  Bessey,  (Sir 
T.  Raym.  422)  "  In  all  civil  acts  the  law  doth  not  so 
much  regard  the  intent  of  the  actor  as  the  loss  and 
damage  of  the  party  suffering ;  and,  therefore,  (Mich.  6, 
E.  4,  7  a,  pi.  18),  trespass  quare  vi  et  armis  clausum 
fregit  et  hcrbam  suam  pedibus  conculcando  consumpsit 
in  six  acres.  The  defendant  pleads,  that  he  hath  an 
acre  lying  next  the  said  six  acres,  and  upon  it  a  hedge 
of  thorns,  and  he  cut  the  thorns,  and  thev,  ipso  invito, 
fell  upon  the  plaintiflF's  land,  and  the  defendant  took 
them  ofl"  Bs  soon  as  he  could,  which  is  the  same  trespass ; 
and  the  plaintiif  demumd  :  and  adjudged  for  the  plain- 
tiff; for  though  n  man  doth  a  lawful  thing,  yet  if  any 
damage  do  thereby  befall  another,  he  shall  answer  it  if 
he  could  have  avoided  it.  As  if  a  man  lop  a  tree,  and 
the  boughs  fall  upon  another  ipso  invito,  yet  an  action 
lies."  And  in  the  case  in  the  Year  Book,  6  Edw.  4, 
7  a,  and  referred  to  in  Gale  on  Easements,  (p.  237), 
Pigott,  J.,  says,  "  So,  if  a  man  hath  a  pond  in  his 
manor,  and  lets  off  the  water  in  order  to  catch  the  (ish 
therein,  and  the  water  surrounds  my  land,  I  shall  have 
an  action,  though  the  doing  so  by  him  was  lawful." 
There  is  no  difference,  as  to  the  liability  of  the  partv, 
where  the  act  which  occasions  the  injury  is  done  on  the 
surface,  or,  as  here,  under  ground,  if  the  party  injuring 
is  cognisant  of  that  act.  The  defendant  in  this  case 
knew  that  the  thyrlings  were  open,  and  what  would 
be  the  effect  of  removing  the  bar  of  coal  in  Avon  Eitha. 
This  distinguishes  the  present  case  from  ^c(on  v,  Blttn- 
dell,  (12  Mee.  &  W.  324).  In  Tenant  v.  Goldwin  (1 
Salk.  300)  it  was  held,  tliat  the  pkintiff  was  entitled 
to  recover  damages  against  the  defendant,  who  had 
allowed  his  wall  to  be  out  of  repair,  so  that  the  filth 
from  his  forica  ran  into  the  plaintiff's  cellar,  /{award 
V.  Banles  (2  Burr.  1113)  was  an  action  resembling  the 
present.  There  the  defendant's  colliery  lay  near  to  that 
of  the  jilaintiff,  and  communicated  with  it,  though  not 
immediately,  hut  mediately,  there  being  some  other  col- 
lieries lying  between  them;  and  the  plaintiff  brought 
an  action  upon  the  case  for  damage  done  to  his  colliery 
by  what  the  defendant  had  done  in  his  own  colliery 
and  within  his  own  soil.  The  plaintiff  having  obtained 
a  vMdict,  it  was  moved,  in  arrest  of  judgment,  that  two 
of  the  counts  were  essentially  in  trespass,  though  laid 
m  case;  and  that  there  had,  therefore,  been  a  mis- 
jomder.  The  Court  overruled  the  objection,  on  the 
ground  that  the  evidence  at  the  trial  shewed  that  the 
counts  were  properly  trespass  upon  the  case,  and  the 
plaintiff  accordingly  had  hidgment  in  his  favour.  It 
amounts  to  a  precedent,  therefore,  for  such  an  action 
as  the  present.  Is  not  the  injury  sustained  by  the 
water  in  the  defendant's  colliery  being  allowed  to  flow 
by  the  defendant  into  his  neighbour's  colliery  similar 
to  the  injury  sustained  by  a  person  so  negligently  keep- 
ing a  fire  ia  his  field  that  it  burnt  the  corn  in  the  ad- 
ioining  field  of  his  neighbour?  Such  an  action  was 
'Cld  to  lie  in  Tarbtrvil  v.  Stamp,  (1  Salk.  13).  The 


Court,  in  that  case,  said,  "  The  fire  in 
fire,  as  well  as  that  in  his  house:  he  ma 
see  it  does  no  harm,  and  answer  the  dm 
Every  man  must  use  his  own  so  as  not  I 
but  if  a  sudden  storm  had  arisen,  whii 
stop,  it  was  matter  of  evidence,  and  ! 
shewed  it."  Firmstone  v.  Whul^  (2 
is  an  authority  for  shewing,  that  there 
imposed  on  the  defendant  as  to  prevent 
flowing  from  his  mine  into  that  of  tli 
all  events,  such  a  duty  was  there  allegei 
held  the  count  to  be  a  good  count  in 
amount  to  a  count  in  trespass.  [It  wa; 
that  the  recovery  in  the  former  actioi 
the  present,  which  was  in  respect  of  a 
lect,  and  that  no  prospective  damages 
lated  in  the  former  action.  {Robeiit  v 
2]  5,  and  Holmes  v.  tVilson,  10  Adol.  & 
in  the  course  of  the  ai-gunient,  the  folli 
authorities  were  cited : — RoseiccU  v.  Pi 
Vauqhan  v.  Menlove,  (3  Bing.  C.  • 
easel Rep.  69)  ;  FiUiter  v.  Phippan 
Boyle  V.  TamJtfn,  (C  B.  &  C.  329)  ;  3  I 
taries,  436;  Acton  v.  Blundcll,  (12  M 
Arhoright  v.  Gell,  (5  Mee.  &  W.  203);  . 
(6  Taunt.  29) ;  Harris  v.  Ri/ding,  (5  1 
Brown  V.  Windsor,  (1  C.  &  J.  20J;  a 
Gibson,  (7  Mee.  &  W.  456).1 

Welsby,  (Eeans,  Q..  C,  and  Broum  wi 
— There  was  no  privity  between  the 
Jones,  the  former  owner  of  the  Avon 
and  who  was  the  party  who  had  mat 
in  the  barrier  between  the  two  colliei 
mitted  that  the  defendant  is,  therefon 
the  continuing  to  keep  open  those  tlij 
he  was  entitled  to  use  his  own  colli 
coals  from  it,  and  working  it  for  that 
most  advantageous  manner  to  himself, 
that,  in  so  using  his  colliery,  the  phui 
tain  an  injury,  is  no  material  elemen 
case.  The  cases  cited  on  the  other  f 
where  some  act  of  trespass  was  done  b 
himself  or  by  a  party  with  whom  li^ 
were  the  result  of  some  negligence  of  tli 
Here  the  defendant  has  been  guilty  of 
nor  has  he  omitted  any  legal  duty  in  j 
from  his  own  colliery.  It  is  the  caseol 
ficial  state,  by  reason  of  the  excavatioi 
consequence,  greater  support  than  it  v 
need ;  and  the  case  is  analogous  to  that 
been  loaded  on  its  surface,  by  builJinj 
in  which  case  the  law  is,  that  a  pari 
to  complain  if  the  owner  of  the  adji 
withdrawn  some  of  the  support  it  woi 
its  proximity  to  the  adjoining  land. 
7-ison  (3  B.  &  Adol.  871)  is  an  authoril 
There  it  was  held,  that  the  possessor  of 
is  not  ancient,  cannot  maintain  an  act 
owner  of  adjoining  land  for  digging  av 
that  the  house  falls  in.  2  Roll.  Abr.  * 
is  consistent  with  this.  Dodd  v.  Hyfl 
Ell.  493)  was,  where  the  defendant  had 
his  own  soil.  Partridge  v.  Scott  (3  3 
shews  that  the  owner  of  land  may  worl 
own  land,  and  to  its  very  extremity, 
liable  for  any  injury  whicFi  may  be  tile 
to  a  house  on  the  adjoining  land,  when 
support  of  such  house  from  the  adjc 
been  acquired  by  grant  or  the  lapse  ol 
A  person  occupying  land  adjoining  th( 
move  trees  or  a  wall  which  had  been  tli 
twenty  years,  and,  bysuch  removal, thei 
land  of  a  neighbour  adjoining  might  be  i 
quence  of  the  admission  thereon  of  salh 
sea  breezes:  such person^surelyi  would 
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There  might  be  a  damage,  bat  no  iujary 
or  vith  it.   The  cases  cited  on  the  other 
y.   The  case  of  the  man  letting  off  the 


ts  pond  falls  clearly  within  the  rule  of 
tuo  at  alienura  nr>n  ItcJas;"  for  he  might 
thelish  out  hy  a  m-t.  or  various  other  ways, 
ir;  ail  injury  to  the  ailjoiniiigland,  Haicard 
Quvt  rejenililes  the  present  c.ise,  it  is  true; 
)Kt  plaiotitf  liad  Judgiiieiit  only  because  the 
{OMupon  the  face  of  it;  and  the  evidence 
ibeen,  that  the  injury  was  a  direct  act  done 
biint.  Fimutone  t.  IVheelrjf  was  no  deci- 
the  point;  it  was  merely  a  qaestion  of  plead- 
lia  TnhvtU  t.  Stamp  the  defendant  liimself 
pultj-  of  a  wrongfnl  act.  Vadium  v.  Ma%- 
iB?.\.C.468)  and  Filliter  v.  Ph^pard  (12 
j  seie  cases  of  negligence  on  the  part  of  the 
,  uij  for  which  negligence  the  actions  were 
Surely  the  owner  of  land  is  not  to  be 
fnm  torning  it  to  the  most  beneficial  pur- 
,  might  fce  rei^uirtd  that  the  land  should  lie 
■nd  is  tlie  owner  not  to  he  allowed  to  liave 
todiustDg,  because  the  removal  of  the  waters 
klutd  may  cause  an  injury  to  an  adjoining 
t  ^js  held,  in  Rex  v.  The  Commissioners  of 
IWPi^Jmi,  (8  B.  &  C.  355),  that  all  the 
of  bl  expoeed  to  the  inroads  of  the  sea  have 
UaRtmch  works  as  are  necessary  for  their 
itfn,  CTED  althoagh  they  may  be  prejudicial 
V\Sa^a^s  oue,  10  Rep.  130  b;  Sutton  r. 
!Tmt.29;  Callis  on  Sewers,  p.  176). 
*i rtjilieJ,  citing  2  Fitx.  N.  B.  184  (D),  where 
"  A  man  shall  have  an  assise  of  nuisance  for 
t  lunue  hisher  than  his  house,  and  so  near 
fciwn  which  falleth  upon  that  house  fallfeth 
jplnitiff's  house.  Cur.  adv.  vult, 

t-The  jadginent  of  tlie  Court  was  now  <Ie- 

'ELLjJ.— His  Lordship,  after  stating  thejilead- 
lioTt^  and  the  substance  of  the  sjiecial  case, 
^  claim  of  the  plaintiffs  to  compensation  in 
ii  idTaneed  upon  two  grounds:  first,  on  the 
^Btyof  the  defendant,  arising  oot  of  the  act 
iwi  in  removing  the  plaintiff's  harrier  of 
iVotcnpied  Avon  Eitha,  and  the  subsequent 
^rfthe  same  by  the  defendant;  and,  se- 
yttimeral  liability  said  to  he  imposed  by 
■wfiendant  in  being  responsible  for  the  in- 
yiBi  adjoining  colliery  hy  water  casnatly 
wntohisown,  in  consequence  of  the  working 
A-  to  ilic  first  point,  it  is  to  he  oh- 
*R  ""^  no  [iriiity  of  any  kind  between  Evan 
I'JieiitftnJiiiit;  the  net  done  iiy  Evan  Jones 
a  tte  premises  now  occupied  hy  the  defend- 
D  tiiose  of  the  plaintiff;  nor  does  the  defendant 
liilt:  to  the  premises  he  occupies  in  any  way 
>  Jpnts  In  the  special  case,  it  is  expressly 
t  is  ao  privity  of  any  kind  between  Eran 
Je  defendant.  In  Botaeell  r.  Prior  (Salk. 
abdaat  was  tenant  for  years,  and  erected  on 
remises  that  which  was  a  nuisance  to  the 
^lUe,  and  then  made  an  underlease ;  and  it 
hit  the  plaintiff  might  sue  either  the  defend- 
nb-lesBee.  On  the  same  principle,  if  Evan 
nything  in  Avon  Eitha  Colliery  which  made 
sin  their  tJicn  state  a  nuisance  to  tlie  jilain- 
y,  the  iit;fendant,  as  occupier,  miglit  have 
rtsponsihle  for  continuing  them  in  tlie  .sinie 
'upliolding  thenuisance.  But  thisisa  very 
Tlie  premises  occupied  by  the  ilefi  iniiint 
liaanoe;  and  the  act  done  hy  Evan  Jones, 
iojanr  to  the  plaintiff,  was  upon  the  plain- 
mt  he,^the  defendant,  would  I^iTe  no  right 
fbewidied  it.  for  the  puxpOM  f 
u  Mm  had  formerly  ooiie. 


there  is  no  special  duty  in  the  defendant  to  protect 
against  water  the  plaintiff's  mine  when  he  occupied 
Avon  Eitha,  in  consequence  of  his  having  succeeded,  ia 
such  occupation,  Evan  Jones,  who  removed  the  plain- 
tiff's barrier.  The  next  ground  on  which  it  was  con- 
tended that  the  defendant  was  liable  is  hroader,  nnme- 
ly,  that  he  was  of  common  right  hound  to  ^>revL'nt  tiie 
water  coming  into  his  own  mine  from  flowing  into  his 
neighbour's.  In  considering  this  question,  it  ia  im- 
portant to  remark,  that  in  tne  special  case  it  is  stated, 
the  defendant  worked  out  the  ooal  which  protected  hie 
own  mine  from  the  subterranean  hody  of  water,  for  the 
purpose  of  obtaininff  the  coal,  tnd  to  workbiff  the  mine 
m  a  maimer  benefidal  to  himself.  There  to  nothing 
£rom  which  we  can  infer  that  that  was  an  unnsnal  or 
negli^nt  mode  of  proceeding^,  or  done  with  any  design 
to  injnre  his  neighbour's  mine.  In  order  to  establish 
the  proposition  that  the  defendant  was  bound  to  pre- 
vent the  flowing  of  the  water  info  the  plaintiff's  mine, 
the  case  of  Tenant  v.  GoJdivin  (1  Saik.  rjGO)  was  relied 
on.  That  was  an  action  on  the  ca-^e,  in  which  the 
plaintiff  declared  that  he  was  posses-ed  of  a  nury^uage 
in  wliicli  a  cellar  was  built  to  lay  coals,  Jvc,  and  that 
the  cellar  adjoined  the  defendant's  messuage,  and  by 
the  wall  of  the  defendant  the  cellar  was  separated  and 
divided  ttom  Uie  defendant's  privy,  and  for  want  of  t»- 
Mdriag  th«  wall  tba  fihh  flowed  throuKh  Into  the  pldn- 

cellar.  'Dun  wai  jodgmcnt  defiiul^  and 
damages  were  aawaed  npcn  a  writ  of  inquiry.  Then 
there  was  a  motion  in  arrest  of  jndgment,  and  the  de- 
claration was  held  safiicient;  and  Lord  Holt  said  it  was 
the  defendant's  wall,  which  the  defendant  built,  and 
that  be  was  bound  at  common  law  to  keep  the  wall  so 
as  not  to  damnify  the  property  of  his  neighbour ;  and 
it  was  a  trespass  on  liis  neighbour,  as  if  his  beasts 
sliould  escape  and  stray  into  the  land  of  his  neighbour. 
That  was,  therefore,  a  very  different  case  from  the  pre- 
sent. Thcie  \v;is  here  no  harrier  fietween  the  jdaintiif's 
mine  and  the  defendant's  wliicli  the  latter  could  rejiair; 
and  the  flow  of  water  info  the  plaintiff 'a  mine  cannot 
be  considered  a  trespass.  Again,  the  declaration  in  that 
case  was  held  good  on  account  of  tiie  wcsda  "ddMt 
reparandum,"  which  are  inapplieahl«  to  the  present 
caw.  But  for  the  remoralof  put  of  the  baalar  of  ooq} 
that  existed  in  the  plaintiff's  mSntM,  the  mter  In  the 
def^ant*a  mibie  would  have  done  no  harm;  and  for 
thrt  removal  the  defendant  is  not  responsible.  A  great 
manv  cases  were  referred  to  in  the  argument,  indepen- 
dently of  all  question  as  to  the  removal  of  the  bamer, 
to  shew  that  the  defendant  was  bound,  at  all  events,  to 
take  care  that  the  water  which  flowed  in  his  own 
mine  should  not  pass  into  another's.  Vaughan  v,  ^fcn- 
/oFe,  Dini;.  N.  C.  4GU);  Suilon  v.  Ciaricy  (H  Taunt. 
29);  Boyle  v.  TamJ>/n,  (G  B.  &  C.  ',yi\))\  /iroicn  v. 
iVimhor,  (1  C.  &  J.  liu);  I^odd  v.  Holmes,  (1  Adol.  & 
Ell.  4i)3),  and  other  cases,  were  referred  to.  In  each  of 
these,  the  nM;ligence  imputed  to  the  defendant,  in  doing 
the  act  on  his  own  [H^mises,  had  proved  injuriooa  to 
his  neighbour's ;  but  there  is  here  nothing  to  shew  any 
negligence,  on  the  part  of  the  defendant,  in  working 
the  colliery.  The  case  quoted  from  the  Year  Book,  0 
Edw.  4,  transferred  to  Sir  Thomas  Raymond,  was  relied 
on  as  an  authority  for  the  plaintiff,  where  no  negli- 
gence was  imputed  to  the  defendant.  But,  on  examin- 
ation of  the  original  report  in  the  Year  Book,  it  appears 
to  us  hardly  to  support  that  statement.  It  was  an  ac- 
tion of  trespass  on  the  plaintiff 's  close,  and  damaging  the 
grass,  &c.  The  defendant  justified,  for  that  he  had  a 
close  separated  from  the  plaintiff's  by  a  thoin  hedge, 
and  wlh'ii  cutting  the  thorns  they  fell,  ijiso  invito,  into 
the  plaintiff's  close,  wherefore  he  entered  into  the  close 
to  take  them  away.  After  much  discussion,  it  was 
held,  that,  in  order  to  make  the  plea  good,  not  only 
mdrt  the  thorna  have  fiil^  tpid  invitib  ottttKathe  di4 
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tifPs  soil.  The  case  of  Havsard  v.  Batikes  (2  Burr. 
1113)  was  said  to  be  a  direct  aoUiority  for  the  plain- 
tiiF;  but  it  is  not  so.  The  decision  of  the  Court  was 
given  on  a  count  charging  the  defendant  with  having 
caused  water  to  flow  through  divers  other  collieries  into 
the  plaintiff's,  winch  was  a  i^ount  in  case ;  and  it  is  true 
that  the  plaintiff  recovered  in  that  action  ;  and  though 
there  can  he  no  doubt  that  a  man  may  cause  water  to 
flow  into  his  neighbour's  premises,  so  as  to  make  him 
liable  to  an  action — as,  for  instance,  by  erecting  a 
mound  of  earth,  and  giving  it  a  certain  direction,  as 
appears  to  have  been  done  by  the  present  defendant 
before  the  former  action  was  commenced,  in  which  he 
paid  money  into  court  as  compensation — in  this  case, 
it  cannot  be  said  he  caused,  but  that  he  permitted,  the 
water  to  flow  into  the  ]ilaintift"'s  mine.  Ajiother  case 
relied  on  by  the  plaintiff  was  Firmstone  v.  Wheelof, 
(2  D.  &  L.  203),  which  also  differs  fi'om  this  case  in  a 
material  particular,  namely,  that  the  defendant  had 
removed  i^om  the  plaintiff's  mine,  by  trespass,  a  barrier 
of  coal,  which,  liad  it  existed,  would  have  prevented 
the  water  flowing  from  the  defendant's  mine  to  the 
plaintiff's  ;  and,  though  hardly  to  be  treated  as  a  deci- 
sion, the  Court  of  Exchequer  appear  to  have  thought, 
the  defendant,  having  wrongfully  removed  the  barrier, 
was  bound  to  protect  the  plaintiff 's  mine  against  the 
flowing  in  of  the  water ;  and  if  this  action  had  been 
against  Evan  Jones, -who  had  occupied  Avon  Eitha,  it 
might  have  been  urged  as  an  authority  against  him ; 
but  if  Evan  Jones  had  been  sued  in  trespass  for  remov- 
ing the  barrier,  a  second  action  could  not  have  been 
maintained  against  him  for  the  consequential  damage. 
<See  Clep  v.  Deardon,  17  Law  Joum.,  N.  S.,  Q,.  B., 
846).  If  no  such  action  could  be  maintained  against 
him,  it  would  he  singular  if  it  could  be  maintained 
against  a  party  not  in  any  way  connected  with  him,  for 
consec|uentiftl  damages  arising  from  his  act  of  trespass. 
Treatmg  the  question  as  a  new  one,  not  governed  by 
the  authority  of  any  decided  case,  (for  all  those  referred 
to  are  distinguishable),  it  would  seem  to  be  the  natural 
right  of  each  of  the  owners  of  two  adjoining  coal-mines, 
neither  being  subject  to  servitude  to  the  other,  to  work 
bis  own  mine  in  the  most  beneficial  manner  to  himself, 
thougli  the  natural  consequence  may  be,  some  prejudice 
would  accrue  to  the  owner  of  the  adjoining  mine,  so 
long  as  it  does  not  arise  from  negligence  or  malicions 
conduct.  In  the  present  case  it  could  not  be  disputed, 
that,  but  for  the  excavation  of  the  plaintiff's  coal,  the 
defendant  would  have  been  entitled  to  work  out  the 
wholo  of  his  own  coal ;  for,  if  the  space  which  it  occu- 
pied aftei-wards  became  fiUed  with  water,  it  would  liave 
done  no  hai-m  to  the  plaintiff  if  his  own  coal  actually 
had  not  been  excavated.  If  he  afterwards  excavated 
his  own,  and  if  the  water  flowed  in  from  the  defend- 
ant working  his  ov/n  coal,  he  would  not  have  any 
right  of  action  for  the  damage.  This  position  would 
be  similar  to  that  suggested  by  Lord  Holt,  in  the  case 
before  mentioned,  of  Ihiant  v.  Goldtrin,  where  he  says, 
*'  The  case,  indeed,  might  possibly  be  such,  that  the 
defendant  might  not  be  bound  to  repair— as,  if  the 
defendant  made  a  new  cellar  under  the  defendant's  ovra 
privy,  or  in  a  vacant  piece  of  ground  wliich  lay  next 
the  whole  privy  before;  in  such  case  the  plaintiff  must 
defend  himself."  Though  here,  however,  tlie  working 
of  the  two  mines  has  been  simultaneous.  But,  then, 
the  defendant's  mine  not  being  subject  to  anv  servitude, 
■what  authority  is  there  for  saying  tliat  the  plaintiff,  by 
workmg  his  coal,  could  alter  or  abridge  the  defendant's 
right  to  work  his  own.  It  is  certainly  a  reasonable 
thing  that  the  plaintiff  should  leave  part  of  his  own 
coal  to  protect  his  own  working  against  the  influx  of 
■water.  Tlie  plaintiff  took  that  view  of  the  matter, 
tod  left  a  ban-ier;  and,  in  his  opinion,  it  would  have 
ocen  sufticient  for  the  purpose,  if  it  had  not  been 
oroken  through  by  a  wrongdoer,  for  whose  act  the 


defendant  is  not  responsible.  There 
which  the  principle  is  recognised,  thi 
by  altering  the  condition  of  his  lan< 
tlie  owner  of  the  adjoining  land  of 
using  his  own  as  he  might  have  doi 
he  cannot,  by  building  a  house  near  i 
land,  prevent  his  neighbour  from  ex 
land,  though  it  may  endanger  his  bom 
ing  on  his  own  land,  though  it  may 
judice  him,  unless,  from  the  lapse  oft 
land  has  become  subject  to  a  right  an 
would  have  been  in  the  case  of  a  qi 
See  Aetm  v.Blundell,  (12  Mee.  &  \V 
subject  was  very  much  discussed ;  au' 
that  one  landowner,  having  dug  a 
land,  could  not  maintain  an  action 
afterwards  sunk  a  coal-pit  in  the  neig 
had  the  effect  of  drawing  the  water  a 
the  act  not  being  done  by  the  defend; 
maliciously,  but  in  a  proper  mannei 
of  winning  his  own  coiU.  We  think 
is  applicable  to  the  present  case.  Wi 
common  enemy,  {Rex  v.  TTie  Gmmisi 
Level,  8  B.  &  C.  365),  against  whicl 
defend  himself.  This  is  in  accordan 
law.  It  was  considered,  that  land  o 
owed  a  natui-al  servitude  to  that  on  tl 
respect  of  receiving  and  claiming 
water  naturally  flowing  down.  (Con 
Other  points  were  explained  to  the  O 
case,  bnt  of  which  little  was  said  < 
namely,  that  the  defendant,  by  pa; 
court  m  the  former  action,  had  j)i*ech 
saying  he  was  not  liable  to  be  sued  in 
on  looking  to  the  declaration,  he  was  c 
ing  water  into  the  plaintiff's  mine,  f 
responsible;  and  tlie  admission  of  tfa 
can  have  no  bearing  on  this.  On  the 
opinion  tlie  plaintiff'  is  not  entitled  to 
the  judgment  most  be  for  the  defei 
/or  the  defeadant. 


COURT  OF  EXCHEQUER.—] 
Tow.xsPKD  p.  Deacon. — Ap 

Statute  of  Limitations— %\  Jac.  1,  c.  16- 
Exea^ors. 

A  Party,  whether  Englishman  or  Fw 
Cause  of  Action  accrues  while  abroc 
Right  of  Action  in  him  while  he  ctmti 
if  he  dies  abroad  his  Executors  may  s 
more  than  Six  Years  have  elapsed  fn 

Sed  qu<Erey  whether  under  such  Circut 
ciUors  are  not  bound  to  sue  within  Sii 
Death. 

This  was  an  action  by  executors  foi 
to  the  use  of  the  testator.  Plea,  that 
tion  did  not  accrue  within  six  yean 
commencement  of  the  suit.  Replicatic 
of  action  accrued  to  the  testator  bef 
1833,  to  wit,  &c.,  and  that  at  the  timf 
of  the  same  the  testator  was  beyond  tl 
remained  there  until  the  time  of  his 
beyond  the  seas;  that  the  plaintiffs 
death  and  thence  hitherto  have  lived  « 
and  brought  the  present  action  nitl" 
his  death.  Rejoinder,  that  at  the  time 
of  the  cause  of  action  to  the  testator^ 
after,  the  testator  was  living  bejxnd  t 
of  sound  miud,  of  full  age,  not  noo  o 
imprisoned,  or  an  infant  under  the  aS 
years,  and  might  have  sued  during 
that  during  all  that  time  and  un^"  ^ 
glected  to  do  so;  and  that  the  present  a 
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FV#,  is  npport  of  the  mmwmr. — Tbe  question 
iheiber,  if  s  partj  is  abroad  at  the  time  of  a  caiu* 
rtk>n  i^'j■^aine  to  bim  and  remains  abroad  until  his 

-:x  y^ass  hare  expired  between  the  accruing 
iioiis  "f  action  and  his  death  the  rifrht  nf  action 

Tke  Statute  uf  Limitations,  { 1^1  Jiic.  J,  c.  IfJ), 
iR&BAa;;  thu  tim<'  within  whii,-h  actions  shall  he 
l^pndf?  in  the  7th  sectiuii,  tliat  it"  any  jier- 
iMPeneiis  entitled  to  l^rinj  an  action,  &c.  "shall 
Wlfctiine  of  any  such  c  m-r  action  accrued  iVc. 
pi^  a^of  twenty-oni;  years,  leme  covert,  non 

?•  nntB,  i^noned  or  beyond  the  seas,  then 
ftnn  or  poMB  ahflU  be  at  libu^  to  bring  the 
■e  it'm,  N  m  ikmy  take  th»  mam  iriOia  auch 
M  u  s*  b^m  IfanM  after-  titofe  eoiBii^  to  or 
'U  ^  discorert,  of  sane  meramy,  iMge, 
in  beyond  the  seas,  as  other  jw—ona  hsv 
ndi  impediment  should  ham  Mie."  Now 
WcoDtended  that  this  secttetttea^t  to  be  con- 
■Kt^.aad  that  it  makes  no  provision  for  the 
lWlAi«nbtrof  a  party  remainin^r  beyond  the 
■■nfilWidrath;  Imt  tlie  nnawer  ia,  that  the  case 
rf»A«ot«itor  ia  a  casus  omissus  in  the  statute; 
BthttGtWtlie  common-hLw  rii,'ht  to  sue  prevails  and 
tkfMU'lnlyi.-in  at  all  atrainst  him,  or  hy  an  oquita- 
hU  liwtntbei  he  iiiav  >',!*■  within  six  'years  after 
i  ning  from  hevond 
TUMthesune  footing  by  this  section  as  coming 
""(wtfluu  of  corerture ;  and  if  the  eollstnlc^on 
Vfcr  by  the  other  ride  were  to  prerul  the 
rfiii»«^er  dyiii^  abroad  woold  be  barred 
^Abk  at  an  finglHhion.  'Rub  7th  section 
ma  strictly  constrncd,  for  although  it  makes 
niflj to  depend  on  the  party's  returning 
^•M^itha»  been  ^ftt  fa« nun- 
■witt«t  mNmhig  r  ( JSr  Worn  S$rie- 

:-''.:ntni, — Tlie  exfcutor  is  fithor  not  affected 
iutifin  ai  ail,  or  ronics  wiiiiin  tliose  cases 
'J-'  urs Lave  held  tliat  |iartifs  are  liouiiii  to  sue 
liQira«.,mhie  time,  i\hifh  time  thuy  have  ccm- 
^flivaji.  The  3nl  section  of  tlie  statute  ch^arlv 
Bate 'm  liiis  c»se,  for  it  enacts  that  all  actions  like 
■  be  cenmiMMii  mi  aned  "  wHUb 

S^^^^  en8»ef'Bidi  actieM  orsviia 
■wAk"  Nov  the  pkhrtiff  caBnst  briiq;  Inm- 
' 'I'*"  *  pww  in  the  7th.8aetioi^  fiair  aBexe>- 
«  no  new  right  of  til  awifc  ad  eu  obIt 
B^^^  of  the  testator^  —iifiaHiiMlioB  aays 
wot^  right  of  an  execntor  to  sae.  [Parte, 
J**irtBmT.efWB»«,f3  Wils.  145;  2  W.  Black. 
IwCfflTt  seem  to  thiuK  executors  under  such  cir- 
^'^are  not  hoond  by  the  statute  at  all.j  That 
■^""''''•^n-nce  from  the  judi-ment.  I^Hhtr  jiaits 
InMateluve  received  an  ef|uitalile  conslruvtiim. 
'•■itttioD  enacts,  that  "  if  in  any  c.r  tin;  said 
aiti  judgment  be  given  for  the  plaintiff,  and 
■j^  I*  reveraed  by  error,  or  a  verdict  paes  for  the 
^tffld  npon  matter  tdl^d  in  arrest  of  judgment 
^■P^nt  be  given  gainst  the  plaintift',  that  he 
*^>%  by  his  plaint,  writ  or  bill;  orau|jr>of  the 
"■"•shall  be  brought  by  oriiiDBl^  nd  Aa^  de- 
raiebbe  ootlawadaiA  dHOl  aAwttnaa  the 
^  a  all  ncfa  caaafr  the  futj-  fMoMft  his 
■witora  or  administrators,  as  the  case  Aafl  re- 
ins}" cuminence  a  new  action  orsoit,  from  time  to 
*nhiii  a  year  after  such  jadnnaat  jsraaad  or 
Npneot  prett  agminBt  the  pMirtifi  tfMKtlanrry 


'^wred  'jn  the  plenditiL's  that  morf  than  a  year  had 
I^^Hatednttkof  the  tartater  and  tliii  i  oawiiiiii  < 
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iweuiiil  and  not  aftar.**  VaveiBMatsrt^aovtptDpv 
paooaaa  wftUv  a- year  after  the  ''Ttfti-  *rf~  tntilnr 
if  tl»  riK-veaaa  wsm  net  elapsed  baAnlfeaidaiih  oftka 

teatator  tbmurh  they  he  elapsed  within  that  year,  yet 
it  will  ba~  smeient  to  take  the  case  out  of  the  rtfr> 

tute  by  the  equity  of  this  section:  (B.  K.  P.  USO). 
[  Parke,  B. — What  do  you  say  to  the  caae  of  Hie  ^BcntOE 
of  a  feme  covert  or  infant  ?j  They  would  have  a  year 
or  other  roa.sonablc  time,  in  the  same  way  lus  the  exe- 
cutor of  a  partv  dvin?  bej'ond  seas.  "IIo  also  cited 
Selw.  N.  P.  14);.;i 

]Vil!es,  in  reply.— The  argument  on  the  other  side  as- 
sumes that  when  a  rii;ht  i-*  pivi^n  to  a  man  his  executors 
must  he  named  in  order  to  insure  the  riglit  surviving  to 
them ;  but  that  is  a  fallacy,  for  a  man  carries  his  exe- 
cnton  within  himy>tf^  who  in  that  respect  differ  from 
hwtMnc:  yS}m.Umi.  ao»,  b.^  210i«.)  ra»iiw'«iM 
Wmrnm  m  SfaMMtea,  1602,  and  JMtft^r.AMrtMft 
(4  Heei  &  W.  42 ;  2  Jur.  8»8).] 

PMiock,  C.  B. — I  am  of  opinion  that  oar  jud^fioMrt 
must  be  for  tlie  pluntiffs.  I  do  not  see  how  it  is  pov* 
si!)le  to  resist  what  was  said  hyray  Brother  Piatt  in 
the  couise  of  the  ar?ninent.  Here  is  a  man  abroad  with 
a  right  of  action  :  it  is  conceded  on  all  hands  that  if  he 
returned  he  might  sue  at  any  tiim.'  M  itliin  six  years 
after  his  return;  liut  it  is  contended  tliat  if  he  dies 
abroad,  or  even  while  returning  for  the  expri'ss  purpose 
of  Iriugin?  an  actinn,  his  executors  to  whnm  so  far  as 
they  are  concerned  a  rii:ht  (o  sue  has  resulted  wittiia 
six  years  are  to  lose  alt.  'I'iiere  is  nothing  in  the  statute 
to  warrant  so  absurd  a  consequence.  Tnett  it  ia  Mid 
that  ontaiB  eaaee(haiia|n<iaad  !!■  ilailrin  rtiiil  iuid» 
9BiA.  atnmmataiiBeV'  tba*  asnsntMt' am  wfliibi  % 
year  or  some  o(h«  naaam&le  tiM  altar  flM»«f 
action  has  oecnad  to  binr;  b«t  X  find  noflnpg:  m  tHi 
statnte  about:  nasonahle  time  or  about  a  year.  The 
Courts  Imcm  indeed  lield  under  the  4th  section  that 
where  proper  process  has  been  iasued  by  the  execntor 
and  the  statute  runs  out  before  judgment,  the  equity 
of  the  statute  will  apply  so  as  to  eaMle  htm  to  take  up 
the  actiiin  ;  l.ut  thire  isnot^ing-of  the  kirn!  here.  We 
liave  likewisi-  an  i>xpre«s  authority  on  this  ijin'stiun  in 
the  case  lA'  .S'ril/iotvt  v.  Crtyinc,  (fi  Wils.  145),  of  which 
there  i>  alsu  a  note  in  2  W.  Black.  7-3.  There  it  is  said 
"  If  a  plaiiifiti' is  a  foreigner  and  doth  not  come  to  Eng* 
laud  in  hl'tv-  years,  he  still  haih  six  years  after  hu 
coming  to  Eiwland  to  brina  his  aetioB;  and  if  he  nmrm 
eonea  to  Bn^tind  hiwaaHf  hfcbaacaiff^  a  right  of  ae- 
tian  wUk  ha  lint  ^ma^aai  m  imwrn  Id*  execnton 
or  odmanfatMian  allfl>  Im  daatik!*  7iiat  applies  as 
much  to  an  EhigHshiwmdiK  goak  aimMd  before  the 
cause  of  action  accrue*  as  te  frNn^piar  who  is  always 
abroad.  Now  executors  represent  the  person  of  the 
testator — whatever  rights  he  had  they  take  a-,  n  jire- 
scuting  him;  and  as  if  tlie  testator  bad  returned  he 
might  have  brought  this  action,  I  think  his  executor 
m;ty  do  eo  likewise.  It  is  not  nece.sairy  tn  discuss 
wlifthcr  the  executor  could  bring  the  action  after  the 
six  years  had  expired  ;  it  will  be  sufficient  time  to  de- 
cide tluit  [ii'iiit  whrii  if  arises. 

I'AUKii,  B. — 1  am  of  tlic  same  o^>inion.  The  7th 
aeetim  of  thia  statute  extends  titt  time  |ior  biingfaig 
aettw»t(raU  penens  who  are  tn&nt^  femte  otfrertB,  non 
oonMfte*  matH  UupriaaBad  or  beyond  the  seas ;  and 
auShtr  lAT'tmdt  tVIM-withititho  periods  previouslpr 
limited,  countiqgfinnn  the  time  wbeo  they  attain  their 
age,  become  dfallOTWt,  8k.  Kow  it  is  quite  clear  that 
each  of  these  penoi»>-the  infant,  the  feme  covert, 
the  person  abroad,  Sc. — m^ht  have  brought  his  action 
within  those  respective  times,  and  it  seems  to  me  that 
their  executors  represent  the  ]ierson  of  the  testator 
who  stand  in  the  same  position.  It  also  seems  to 
nie  tliat  tlie  opinion  of  the  Cuurt  in  the  case  of  Strif- 
liorat  T.  G^-xtae  goes  the  length  of  deciding  the  present 

«H^-ri%  tba*  i£ai]diiirtiff  V  Uring-ateood  wba  ^ 
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not  come  to  England  within  fifty  years  he  may  sue  at 
any  time  within  six  years  after  his  return,  and  if  he 
never  return  hia  executors  may  sue  after  his  death. 
It  is  true  that  with  respect  to  infants,  married  women, 
persons  abroad,  &c.,  the  7th  section  says  they  shall 
have  six  yeare  after  coming  of  age,  returning  to  Eng- 
land, Sic.  to  bring  their  action ;  and  if  the  party  abroad 
never  comes  to  England  himself,  it  may  be  a  question 
whether  his  executor  does  not  retain  all  the  rights  he 
had  under  the  7th  section.  It  is  not  however  necessary 
to  decide  that  point,  as  the  present  action  was  brought 
within  the  six  years;  but  it  is  difficult  to  see  how  the 
executoi-s  He  under  any  limitation  at  all.  The  7th 
section  takes  the  case  out  of  the  operation  of  the  statute 
altogether  unless  the  party  return — if  he  does  not  re- 
turn at  all  there  is  no  limitation  against  him  ;  and  the 
executors  representing  him  there  is  no  limitation  against 
them.  As  to  the  argument  founded  on  the  equitable 
construction  put  on  the  4th  section,  those  were  cases 
where  an  action  was  already  commenced,  and  a  reason- 
able time  was  allowed  for  its  continuance  by  analogy 
to  the  old  proceeding  by  journeys  accounts. 

RoLFE,  B. — I  am  of  the  same  opinion;  at  the  same 
time  the  question  is  not  without  difficulty.  The  posi- 
tive decision  in  Strithorsl  v.  Grceme  affords  however  a 
ground  on  which  we  may  safely  rest  our  judgment.  It 
was  there  decided,  that  if  a  man,  whether  foreigner  or 
not  is  immaterial,  never  comes  to  England,  he  has 
always  his  right  of  action,  and  so  have  his  executors  or 
administrate !*&  after  hia  death.  That  is  a  convenient 
construction,  and  having  been  adopted  we  shall  follow 
it.  There  is  however  this  difficulty  in  the  matter,  that 
tlie  7th  section  provides  that  certain  persons,  including 
such  as  are  beyond  seas,  "shall  be  at  liberty  to  bring 
the  same  actions  within  such  times  as  are  before  limited 
after  their  coming  to  full  age,  returned  from  beyond  the 
seas,"  &c.  Strictly  speaking  that  has  never  happened, 
but  if  it  is  to  be  taken  as  following  clearly  that  the 
party  himself  might  bring  the  action,  what  is  to  become 
of  the  executor's  action  where  the  testator  never  comes 
to  England  1  My  Brother  Parke  thinks  he  might  bring 
it  at  any  time.  The  more  reasonable  equity,  I  think, 
would  be  to  consider  the  right  of  action  as  vested  in 
the  executor  on  the  death  of  his  testator,  and  conse- 
quently that  it  must  be  brought  within  six  years  from 
that  time.  If  however  bis  time  is  unlimited,  tlie  other 
questions  do  not  arise. 

Platt,  B.,  concurred  in  thinking  that  the  present 
action  could  certainly  be  brought  by  the  executors 
within  six  years  after  the  death  of  the  testator — whe- 
ther any  time  at  all  was  limited  for  bringing  it,  his 
Lordship  was  not  prepared  to  say. — Judgment  for  the 
plaintiffs, 

Betteley  v.  Buck. — May  1. 
County  Coutis—0  10  Tic;,  c.  95,  *.  1 2Q—Sitggestim. 
In  an  Action  by  the  Indorsee  against  the  Drawer  of  a 
Bill  of  Exchange  for  a  Sum  less  than  201.,  the  Defend- 
a7it  traversed  the  Notice  of  Dishonour,  and  il  appeared 
at  the  Trial  that  the  Billhad  been  drawn  and  indorsed 
within  the  Jurisdiction  of  the  County  Court  where  the 
Defendant  resided,  but  that  the  Notice  of  Dishonour 
icasgicen  elsewhere: — Hcldy  that  the  Plaintiff  was  de- 
prived of  his  Costs  by  the  129M  Section  of  the  9  Sj  10 
yict.  c.  95. 

7%e  above  Case  having  been  tried  in  Vacation,  the  Plain- 
tiff signed  Jndgmetit  on  the  Day  of  the  Trial;  on  which 
the  Defendant  got  a  Summons  to  stay  Proceedings ;  the 
Court  set  aside  the  Judgment  and  would  not  allow  the 
Plaintiff  the  Costs  of  it. 

Broume  had  obtained  a  rule  to  set  aside  the  judgment 
for  the  plaintiff,  and  enter  a  suggestion  to  deprive  him 
of  costs,  under  the  129th  section  of  the  County  Courts 
Act,  9  &  10  Vict.  c.  95.   It  was  an  action  by  the  in- 


dorsee against  the  drawer  of  a  bill  of  ex 
sam  than  20/. ;  to  which  the  defendant 
versing  the  notice  of  dishonour.  At  th 
under-sheriff,  it  appeared  that  the  bill  w 
the  jurisdiction  of  the  county  court  w 
ant  lived,  but  the  notice  of  dishonour 
where.  The  cause  was  tried  in  vaca 
March;  when  a  verdict  having  been 
plaintiff  he  signed  judgment  the  same  i 
the  defendant  immediately  took  out  a  \ 
proceedings  in  order  to  afford  time  for 
sent  application.  On  moving  for  th« 
Perry  (13  Jur.  129)  was  referred  to. 

Lush  shewed  cause.— The  notice  of 
essential  part  of  the  cause  of  action,  an 
within  the  jurisdiction  of  the  county 
B. — When  the  action  is  brought  yo 
what  will  be  traversed,]  If  this  rule  : 
it  ought  to  be  on  payment  of  the  costs 
and  of  this  application,  for  the  judgm« 
signed.  [^Parke,  B. — You  ought  to  hi 
fendant  an  opportunity  of  moving  to  i 
ings  before  you  signed  judgment, 
are  not  to  pay  for  your  speed.  Your 
sharp.] — Rule  absolute. 


CROWN  CASES  RESEB 

COURT  OF  CRIMINAL  APPEAL.- 

[Before  Wilde,  C.  J.,   Pakke,  B., 
RoLFK,  B.,  Cresswell,  J.,  Platt, 

LIAMS,  J.3 

Reg.  ij.  Martin. 

Practice— 11  S,- 12  Vict.  e.  78— Ftfnw- 

^  12  Viet.  c.  40. 
This  Court  will  hear  Counsel  for  the  I 

Counsel  for  the  Pi'isoner  appears. 
A  Count  in  an  Indictment,  laid  in  the  < 

and  cltargina  a  receiving  in  the  Countji 

shewing  no  Jurisdiction,  is  bad. 
This  Court  has  Power  to  deal  aith  Oh, 

Arrest  of  Judgment. 

The  prisoner,  John  Martin,  was  trie* 
prisoners,  named  George  Eades  oud  C 
the  Dorset  Epiphany  Sessions,  upon  ai 
sheep-stealing,  with  counts  for  recei 
soners  Eades  were  found  guilty  upon 
which  is  as  follows: — "  And  the  juror 
their  oath  aforesaid,  do  further  present, 
Eades  and  C.  Eades,  on  the  said  18tb  d 
in  the  twelfth  year  of  the  reign  afore 
and  arms,  at  th©  parish  of  Sherbourne 
county  of  Dorset  aforesaid,  one  wethe 
price  of  20s.,  of  the  cattle,  goods,  and 
said  Henry  Ensor,  then  and  there  felon 
take,  and  drive  away,  against  the  form 
such  case  made  and  provided,  and  agai 
our  lady  the  Queen,  her  crown  and 
prisoner  Martin  was  found  guilty  * 
count,  which  charged  him  with  receive 
at  Trent,  in  the  county  of  Somerset. 
aforesaid,  upon  their  oath  aforesaid,  do 
that  the  said  John  Martin,  on  the  saiu 
cember,  in  the  twelfth  year  of  the  reigi 
force  and  arms,  at  the  parish  of  Trad, 
Somerset,  one  wether  sheep,  of  the  prict 
the  same  property  as  is  mentioned  in  t 
this  indictment),  of  the  cattle,  goods, 
the  said  Henry  Ensor,  before  then  f"' 
taken,  and  carried  away,  feloniously  ■ 
have;  he,  the  said  John  Martin,  then 
knowing  the  said  cattle,  goods,  ant 
aforesaid  to  have  been  feloniouslj' s**' 
carried  away,  against  the  form  of  the 
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ind  provided,  and  agaiofit  the  peace  of  our 
he  Qaeen,  her  crown  and  dignity." 
n  prisoner's  conosel,  thereupon  moved  in 
idgSQent,  urging  the  following  objections:— 
im  want  of  venue ;  secondly,  or  for  wrong 
ipBy,  or  for  venue  so  deficient  and  imperfect 
cewed  by  statute;  fourthly,  that  the  defect 
be  eared  by  nUnoMe  to  tbe  veDtM  in  the 
WJj,  or  by  ntutatiB  to  aoy  other  Tmne  in  ; 
■at ;  nxtabr,  or  by  the  puentheiaa  in  inch 
MTCttUy,  tiut  the  property  is  insnffi- 
ud  described  in  such  seventh  connt: 
iBch  insufficient  description  Is  not  cured 
•lotmid;  ninthly,  that  it  in  no 
mU  HTenth  count,  that  the  pro- 
waa  charged  with  receiving  was 
the  cMiDty  of  Dorset,  so  as  to  give  the  Court 
in;  tenthly,  and  generally,  that,  as  sucli  se- 
BBt  ii  a  distinct  and  aeparate  charge  of  sub- 
UaBj  in  its  terms,  of  which  the  prisoner, 
be  convicted,  although  an  acquittal  of 

SW  taken  place,  it  might  be  taken  per 
ceoititatedthawhdakidisCmcnt;  and  if 
Mix  tared  alinnde, 

Contonmled  the  objectfaB%  emuidering  the 
tm4feytl»late  stat.  11  &1S  Vict  0.46,8.2, 
liaRd  ibe  prisoner  to  scren  yean^  transporta- 
M  the  judgment  nnUl  th«  opinion  of 
Btmldhave  been  received, 
fciwippeared  for  the  Crown.— [CVw/rwe?/,  J. 
WOT  counsel  for  the  prisoner?]  No.  [JFiW*, 
itfere  any  anthority  for  hearing  coansel  for 
« liien  no  counsel  for  the  prisoner  appears? 
%  okas  curis.— It  was  held  by  the  Lord 
m,  in  the  first  case  in  this  court,  that  the 
ir  the  Crown  was  entitled  to  be  heard,  (ilthoiigh 
ppfared  for  the  prisoner.  (Rc^.  v.  Orlando 
\thr.m).  WtUlr,  C.  J.,  (after  consultation 
Kherjodges).— The  statute  provides  for  the 
am  eatiUed  to  be  heard.]  The  fifth  count 
aw  principals  mth  atealing  at  Sherboarae,  in 
T  of  Doaek ;  the  aerenth  coiui^'«»ilUA  the 
Hmiii,inieMiTieted,  chawed 'TOft'^pmh  re- 
A  ^nt,  in  the  county  of  Somerset.  The 
^TOtner  the  venue  in  the  fifth  count  could 
fljaW  into  the  seventh.  {Rfff.  v.  Waters, 
in  the  present  case,  the  indictment  was 
■taUft  12  Vict.  c.  46.  The  second  section 
i  "It  la  ftccessorj'  after  the  fact  maybe  in- 
MTicted  either  as  an  accessory  after  tbe 
■Jfrinopal  felony  together  with  the  principal 
Jwrtb*  conviction  of  the  principal  felon,  or 
awjctedand  convicted  of  a  substantive  ftloiiv, 
«« principal  felon  shall  or  shall  not  have  bc^n 
ffWrictwi,  or  shall  (wAall  not  be  amenable  to 
"toy  thereupon  be  pmddied  in  like  manner 
**WT  ■fter  the  feet  to  the  same  felony,  if 
*  tt  wcfleBDiy,  may  be  pnnidied ;  and  the 
penm,  however  indteto^  may  be  in- 
aetetmlned,  and  punisfaedr^ftDTConrt 
il«T0  juiisdictioa  to  tey  the  prindpal  felon, 
Mnianer  as  if  the  act  by  zeaaon  of  which 
»aM  have  become  an  accessory  had  been 
I «  the  same  place  as  the  principal  felony. 
Ktioa  of  the  same  statute  provides,  that  there 
nuts  for  stealing  and  receiving  in  the  same 
t.  [  fFiJde,  C.  J. — It  is  clear,  that  the  count 
•Winy  jurisdiction.  There  is  no  common- 
*tioa;  and  the  statute  merely  says,  that  an 
■fl*t  the  fact  may  be  tried  where  there  is 
ktotry  him.    TVightmoHj  J.—Uhe  seventh 

aAtm  who  was  the  pifawipaL  'Chiwwrfl^ 
d  to  bathe  principal t  'Doetftha-eiAnft 
^nkBmlmmaiB.jeriuammryll  No. 

the  principal 


was  tried,  nor  do  j'ou  give  jurisdiction.]  In  Beff.  r, 
Jamett  (7  C.  ^V-  1'.  it  was  held  by  Patteson,  J., 

that  where  the  prisoner  is  tried  in  the  county  where 
he  is  in  custody,  under  the  11  Geo.  4  &  1  Will.  4, 
c.  6G,  3.  25,  the  forgery  may  be  alleged  to  have  been 
committed  in  that  county,  and  then;  need  not  beany 
averment  that  tbe  prisoner  is  in  custody  there.  It 
must  mum  be  taken  that  the  evidence  was,  that  the 
prisonar  waa  then  In  eutody  when  he  wai  indicted  ; 
and  the  Court  wonld  take  it  fm  granted  that  tiian 
was  jurisdiction,  nnleM  the  prisoner  shewed  tttt  Jiian 
was  none.  The  spirit  of  the  act  11  &  12  Vict.  c.  46,  was  to 
get  rid  of  technicalities ;  and  the  Court  would  not  sanc- 
tion them  in  favour  of  a  guilty  prisoner.  The  objection 
also  was  taken  after  the  trial.  (Loader's  case,  before 
Rolfe,  B.,  at  Dorset  Spring  Assizes,  1840,  Dickin- 
son's Q.  Sess.  210;  Ret;,  v.  Mitchell,  2  Q,.  B.  Rep. 
C3G;  R.  V.  Frazer,  I  Moo.  C.  C.  407).  The  last  case 
cited  may  be  considered  as  an  exception  to  the  general 
current  of  authority.  \_Platt,  B. — How  does  it  appear 
that  the  prisoner  was  in  custody  in  the  county  of  Dor- 
set ?3  There  ia  authority  to  unew,  that  the  /act  of  his 
bda^iDdlctod  there  was  proof  of  that.  {Rag.  f.  Jmu$,l 
C.&P.0fi3).  [P/a«^B.— It  ought  to  appear  on  the  x«- 
cord,  in  order  to  sbaw  JvMiatioe.1  If  ua  trhu  Mb 
wrong  venue,  after  TenRet  H  k  Wmlby  TCMo.  4  tkm. 
By  that  statute  it  is  enacted,  that  no  judgment  shall  ba 
stayed  or  reversed  for  want  of  a  proper  or  perfect  venae, 
where  tbe  Court  shall  a^jpear,  by  the  indictment  ot 
information,  to  have  had  jurisdiction  oyer  it.  \_Ro^*% 
B. — That  applies  to  cases  where  jurisdiction  is  shewn; 
fVightman,  J. — Does  the  statute  give  jurisdiction  that 
he  shall  be  tried  where  he  is  in  custody  T  Suppose  the 
seventh  count  was  the  only  count,  could  that  he  sup- 
ported, when  it  does  not  shew  where  the  offence  of  tne 
principal  was  committed?  It  may  have  been  in  Lon- 
don, Middlesex,  Somerset,  or  anywhere  else.  What 
was  the  place  where  the  offence  of  the  principal  was 
committed  ?  It  does  not  appear.]  After  tne  relaxation 
of  tedmieal  mlea  in  the  enmlnal  law,  would  not  the 
Conrt  infer  that  theia  waa  ertienee  jnriadiction  at 
the  trial  I  It  eooU  ba  no  hwdslUp  on  the  prisoner,  as 
he  eonld  plead  antrefbis  eonyict  [Boi/^*  B.— How 
could  he  shew  by  the  record,  that  he  had  been  tried 
for  an  offence  in  the  county  of  Somenet?] 

Wilde,  C.  J. — There  can  be  no  reasonable  doubt 
that  this  count  cannot  be  supported.  It  must  shew  on 
tlie  face  of  it  that  there  was  jurisdiction ;  and  it  is  not 
sufficient  that  it  should  appear  aliunde.  The  case  of 
Reff.  V.  Jameshas  been  referred  to ;  but  there  the  indict- 
ment shewed  jTirixlittinn.  The  evidence,  indeed,  shewed 
that  the  ottVnce  was  not  committed  in  the  place  where 
it  was  laid  to  have  been  committed  ;  but  the  indictment 
itself  shewed  jurisdiction.  On  the  present  occasion,  a 
person  is  tried  in  the  county  of  Dorset  for  an  act  data 
in  the  county  of  SomeraeL  it  not  appearing  by  the  ooont 
who  was  the  tlUef,  where  tna  itiaep  was  stolen,  or  where 
he  had  posse^on  of  i^  and  withoat  any  fact  appearing 
to  give  jurisdiction  in  the  eonnty  of  Dorset.  In  such  a 
state  of  things  can  we  give  judgment  on  the  count?  I 
apprehend  not.  The  argument,  that  cert^u  facts  might 
have  been  proved  at  the  trial,  cannot  influence  us.  Of 
the  facts  the  Court  know  nothing  beyond  those  sub- 
mitted to  us;  and  as  the  count  gives  no  iatladlGtidai*  I 
do  not  think  that  it  ought  to  be  supported. 

RoLFE,  B. — I  understood  Mr.  Ffooks  to  say  tliat  this 
Court  had  no  jurisdiction  to  entertain  this  queation,  be- 
cause it  arose  after  trial.  But  the  objection  was  raised  in 
arrest  of  judgment ;  and  the  statute  (sect.  2)  expressly 
gives  this  Court  [lower  to  arrest  the  judgment.  With 
respect  to  the  case  itself,  I  think  the  count  cannot » 
sapported.  Zoadm'a  case,  which  was  tried  before  me  at 
Donheeter,  h  no  authority  in  ito  fcfonr. 

yhmoM.  J.,  €Bnswxu»  J.i  and  P^tt,  B.,  oon- 
enttvd*^  A^^mM  tttmlti* 
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PREROGATIVE  COURT. 
In  the  Goods  of  W.  Reeve. — April  19. 
Will—Erttsurc3 — Parol  Etidenee, 
Words  had  been  erased  from  a  Will,  and  others  substi- 
tuted which  could  not  tale  effect  i-^Hcld,  that  parol 
Evidence  teas  admissible  to  shew  what  the  original 
Words  were. 

W.  Reeves  died,  leaving  a  will,  bearing  on  the  face  of 
U,aB  its  date,  November  30,  1841.  It  was  drawn  up  by 
B  solicitor,  and  duly  executed  in  the  presence  of  two 
witnesses,  with  a  full  attestation  clause.  It  contained, 
however,  some  words  written  where  others  had  been 
erased.  It  appeared  from  the  evidence  of  the  solicitor 
who  drew  the  will,  and  of  his  olerk  who  copied  it,  botli 
of  whom  were  the  attesting  witnesses,  that  the  erasnres 
and  alterations  had  been  made  after  the  execution  of 
the  will,  but  there  had  not  been  any  re-execution  of 
the  will,  nor  was  there  any  memorandum  referring  to 
such  alterations,  at  the  end  or  any  other  part  of  the  will, 
as  required  by  the  Slst  section  of  1  Vict.  c.  2G ;  tlie 
words,  a.a  altered,  could  not,  therefore,  take  effect.  The 
question  then  arose,  in  what  shape  the  probate  should 
BO  out,  whether  the  original  words  were  to  be  supplied 
Dv  parol  evidence,  or  whether  the  will  was  to  go  with 
tne  erasures  in  blank.  The  original  words  consisted  of 
the  name  of  the  testator's  wife,  who  was  named  as  tl\e 
universal  legatee.  The  name  of  the  deceased's  brother 
formed  the  words  substituted.  The  date  also  had  been 
altered.  The  wife  of  the  testator  had  died  in  1841,  to 
which  date  the  will  had  been  altered  from  1833;  so  that 
the  universal  legatee  had  died  in  the  testator's  lifetime, 
and  thus  the  bequest  had  lapsed. 

*  Waddilove  moved  for  probate  with  the  erasures  in 
blank,  distinguishing  the  case  from  tliat  of  Brooke  v. 
Kera,  (3  Moore,  P.  C.  C.  341),  in  which  parol  evidence 
was  received,  there  being  there  an  intention  to  substi- 
tute, instead  of  to  revoke,  as  in  thia  case. 

Sir  H.  Jenner  Fust. — The  difficulty  I  have  is  to 
determine  in  what  shape  the  probate  shall  go  out.  The 
person  whose  name  was  originally  written  is  dead,  so 
that  in  effect  it  is  immaterial  whether  the  original 
words  are  supplied,  or  the  probate  passes  in  blank.  In 
the  case  of  Brvole  v.  Kent  one  word  was  substituted  for 
another,  and  parol  evidence  was  received  to  shew  what 
the  original  word  was.  Let  probate  pass  with  the  ori- 
ginal words. 

CONSISTORY  COURT. 
Brown  r.  Bnows.— Dec.  16,  1040. 
Pleaditiff — Marriage — A  dultery. 
In  a  S^^t  for  Separation  by  reason  of  Adultery^  th^ 
Wife's  Libel  pleaded  that  the  Marriage  was  never 
consummated,  that  neither  Party  was  resident  in  the 
Parish  whax  the  Banns  were  published,  and  that  she 
tvas  falsely  stated  to  have  been  of  full  Age  by  the  Hus- 
band in  giving  the  Particulars  for  liefistraiion.  The 
lAbel  also  pleaded  and  set  out  at  Imgth  the  Lord  Chan- 
tdlor's  Order  and  the  Imprisonment  of  the  Husband 
for  Contempt,  and  the  Record  of  Conviction  and  Im- 
prisonment of  the  Husband  under  6    7  Will.  4,  c.  86, 
M.  -^0,  41. 

Held,  that,  first.  Non-consummation  conld  not  be  pleaded 
in  o  Suit  for  Separation  by  reason  af  Adultery ;  se- 
condly. Non-residence  and  Want  of  Age  were  immate- 
rial to  the  Issue,  and  should  not  be  pleaded;  thirdly, 
the  Fact  of  the  Husband  being  in  the  Prison,  where  the 
Adultery  was  alleged  to  have  been  committed,  was  suffi- 
cient, and  the  Cause  of  his  Imprisonment  need  not  be 
pleaded. 

This  was  a  suit  for  separation,  brought  by  the  wife 
agwnst  the  husband  for  aduUery.   The  wife,  whose 


maiden  name  was  Field,  was  a  miaoc, 
Chancery,  and  the  cii-cumstaucesattaidi 
were  such,  that  a  bill  was  introduced  in 
Lords  soon  after  tlte  maiTiage,  in  1847, 
marriage,  but  w^  subsequently  tiiro 
hrst  and  second  articles  of  the  libel  p 
riage  in  the  usual  manner.  Tlie  third 
marriage  was  clandestine,  [had  ncvei 
mated],  and  that  the  husband  and  wife 
or  cohabited  together,  or  been  known 
husband  and  wife,  [but  that,  on  the  co 
£,  Brown,  from  and  after  the  said  man 
was  known  by  her  lujuden  name  of  Fie 
never  passed  or  been  known  by  the  uat 
as  the  wife  of  the  said  Samuel  Browi 
that  neither  husband  nor  wife  bad  resid 
where  the  banns  were  published,  and  thi 
represented  that  E.  Field  was  of  full 
that,  at  tlie  time  of  tlie  solemnisation  c 
E.  Field  was  a  ward  in  the  High  Con 
and  that  the  Chancellor,  by  order  beari 
July,  1047,  declared  that  the  said  S.  I 
guilty  of  a  contempt  of  the  said  Court, 
cured  the  ceremony  of  marrif^  to  be 
tween  him  and  the  said  £.  Field,  and  o 
other  tilings,  that  the  said  S.  Brown  : 
mitted  to  her  Majesty's  prison  forsucl 
and  that,  pursuant  to  such  order,  he  v 
July  committed  to  tJie  said  prison,  and 
fined  there  till  the  2nd  March,  1848.  Tb 
as  an  exhibit,  a  copy  of  the  original  en1 
of  the  Lord  Chancellor.  The  seventh, 
was  indicted  and  tried,  at  the  Central  < 
on  the  charge  of  having  made  certain 
relating  to  the  said  marriage,  the  parti 
were  required  by  law  to  be  known  m 
the  purpose  of  being  inserted  in  the  reg 
marriage ;  and  that  on  the  2nd  Marc 
fo\ind  guilty,  and  sentenced  to  be  im 
House  of  Correction,  Clerkenwell,  £f 
months.  The  eighth  pleaded,  as  anexJ 
of  conviction.  The  remaining  articles  pi 
The  aduiissioii  of  the  libel  was  opposed, 
husband,  by 

HaqgardsoiA  Jenner. 

Sir  V.  Dodsoa,  Q,.  A.,  and  Harding,  < 

Dr.  LusuiNGT(»N. — It  is  quite  iiiil«i 
Court  can  go  into  the  question  wlietli* 
was  e%er  consummated  or  not,  or  tliat « 
be  given  upon  such  a  matter;  and  I ' 
material  to  shew  that  the  wife  passed 
name  only:  so  much,  therefore,  of  tlie 
relates  to  these  two  subjects  must  be  st 
fourth  article  I  reject  altogether,  becai 
signify  in  the  least,  for  the  purposes  of 
Uier  the  matters  there  pleaded  be  provi 
are  entirely  irrelevant.  The  fifth  and 
out  at  too  great  a  length,  and  it  will  be 
to  plead  that  Brown  was  confined  fnai 
sucn  a  day,  either  in  the  tiu""'^  ^' 
House  of  Correction.  Then,  as  to  th»;  si: 
it  may  l>e  quite  right  on  some  occasionf 
of  the  order,  and  it  is  quite  true  tliat  tli 
proper  evidence  of  the  conviction;  l"! 
pleaded  that  the  huslnind  was  confined  i 
tain  times,  and  that  during  such  tiiiiefi'i 
adultery,  I  think  it  is  quite  unnecessary 
he  came  to  be  confined  in  prison — it  will  i 
to  shew  he  was  tliere ;  aud  1  tli«ref<«e  r 
articles  aleo. 

The  libel  was  eubsequantlv  admitteoj  f 
of  the  third  article  between  brackete  ob 
and  seventh  shortened  in  the  miuiner  aii 
Court,  and  the  fourth,  sixth,  and  eigliti 
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HOUSE  OF  LORDS. 
fn  LwD  CsAMcwujoRy  L0RD6  Ltrduuwt, 

(jrm  t.  LiTcsET, — .4/)rt7  2  mS  S3, 
y  Cburtrttcfton — Eldest  Son —  Vesting. 
l^gtM  to  tie  eldest  Son  of  her  Daughter  £. 
w  Am  Hntband,  tcho  should  be  living  at  her  £>e- 
ittMutu,  addingy  thai  the  left  him  no  larger 
kaaK  he  teas  otherwise  hamdaom^  promded  for, 
iftiu  Manner  ).  She  thm  gave  Ue  Residue  of 
itftrty  to  her  ExeaUorty  vpm  TViMf,  that,  as  to 
ImOf,  ikof  shmild  pojf  (xnd  divide  the  same  "unto 
ma^4  ail  and  every  the  Childrem  ef  mjf  Daugh- 
L  an  rom  *r  Being,  or  shm  hereafter  be 
(me  and  except  her  eldest  Son,  or  such  of  her 
tiM,  hf  the  Death  of  an  elder  Brother,  become 
M8m ),"  (quaUy  to  be  divided  atnongit  them  and 
Mim  or  SuiTivor  of  them,  when  the  youngest 
miaSarrite  at  the  Age  of  Ttcejtly-one.  E.  had 
OHim  at  the  Death  of  the  Testatrix.  The 
\Smvai  provided  for.  as  mentioned  in  the  Will, 
U  niMtf  Itttie  before  the  yomgett  attained 
Aw.  J%e  second  Son,  who  became  an  eldest 
i,Midiw»0(f  HtftU  prvtidmiekii^  the  eldest 
fih  )ti:-Seldf  tSmiuinff  the  Appeal,  that  the 
'  M  eldest  Son  at  the  Time  of  the  youngest 
limg  Tvmity-one  was  excluded  frmn  parti-  I 
nAi  Residue,  alihuuqh  he  did  natJttktJ^ 
in  the  frit  Part  of  the  IFi^wm  m 
ti'u  U  the  Motive  for  the  Exclusiotu 
*u  an  ftppeal  from  a  decision  of  Lord  Ljnd- 
"■iinLoni  Chancellor,  in  the  year  1840,  affirm- 
(  iciiion  of  the  Vice-Chancellur  of  Kneland, 
si  13 Sim.  .1'!,  and  G  Jur.  752 ).  Lurd  Lyndhurst, 
£c»!e,  delivered  out  after  hi;  h;id  cciised  to  hold 
il  S*nl,  dismissed  the  appeal,  with  custM;  but, 
^^-T-i  f'T  \\\~  reasons,  his  LorJstiip  delivered  his 
in  itmiiig,  but  dismissed  the  appeal,  without 
Jbk  Woithii«toii,  by  her  will,  dated  the  24th 


Mbyviog  H  t  copy  of  Lord  Lyndhunt's  resMni  dis- 

ifpal,  withoat  costs : — 
ViR-ChuiecUor  statea  in  bis  judgment,  that  he  is  not 
1^  vu  the  testatris's  reason  ftjr  e.tct-pting  certain 
itkrdu^ter.  I  confess,  Uut,  after  reading  over 
ha,  ad  on  different  occasions,  the  will  fat  tUiaw,  I 
gMyrtaintj,  and  find,  aa  tu  Tke-Clmifldkv  ex> 
■■'tiD  due  to  discover  the  motive, 
'^iua  took  nothing  under  the  grandfather's  will ; 
rieviQ  of  the  father,  as  it  stood  at  the  date  of  the 
i^fMstion,  he  would  hare  taken  nothing,  except 
'■Acf  the  eUsst  son  withoat  iune,  either  male  or 


|Mi*r  WM  iMiiMtb^  win  mi  tnbjeot  to  mo- 


•b«((netit  part  of  the  will  of  the  tcstatrii  a  daugh- 
p  certtip  circumstances,  to  be  considered  and  taken 
m  lOD.  I  think  the  Vice-ChumUor  was,  there- 
■  btapretisg  the  expression  *  an  eldest  son'  ac- 
ts crdjoary  aense,  and  withoat  reference  to  the 
toprepertf. 

•**ion  still  remains  to  be  considered,  to  what  pe- 
Kription  ia  to  be  referred,  whether  to  the  death  of 
or  to  the  time  when  the  property  was  to  be 
Kigthe  legatees. 

..  upon  the  troe  oonstmction  of  the  will,  that  the 
d  not  Tot  in  the  idiildren  anta  the  roongest  of  dtem 
He  of  twenly-oae  nurs,  and  timt  the  todlrldaal 

edthedescripdoQ  of  eldest  son  at  that  period  is  the 
lezdoded. 

•nd  confirmation  of  this  construction,  reference 
e  ID  the  daoae  ia  the  will,  by  which,  in  the  event 
^ism  of  ^  testatrix's  daa^iter  Eliza,  exc^  one 
hT»tobemdanih>>,dyiatBaderliiijj|  Mill 

xm.  t 


April,  1805,  after  directing  her  debts  and  funcritl  ox- 
MDsee  to  be  paid,  and  after ^ring  an  annuity  of  KKj^. 
to  her  daughter  Jane,  the  wife  of  Martin  Live&ey,  for 
her  separate  use,  proceeded  in  the  ibllowiiw  temu :— • 
"  I  give  unto  my  daughter  Eliza,  the  wife  0?  Edmiuid 
Livesey,  Esq.,  of  West  Derby,  the  sum  of  lOjndnML 
and  unto  the  eldest  son  of  my  said  daughter  Ella  woA 
the  said  Edmund  Livpsey  who  shall  be  living  at  my 
decease  10  guineas;  and  1  leave  my  said  daughter,  and 
the  eldest  son  of  my  tsaid  dmighter  Eliza  and  the  aaid 
Edmund  Livesey  who  shall  be  living  at  my  decease 
no  larger  sums,  because  they  liave  and  will  have  a 
Imndsunie  provision  fnmi  the  estate  of  my  httf  busljand 
and  the  estate  of  the  said  Kdiiiuud  Livesey,"  She  then 
gave  all  the  plate,  linfn,  china,  &c.  unto  her  said 
daughter,  Jane  Livesey,  for  her  separate  use;  then 
she  gave  three  sums  to  certain  charities ;  and  then  she 
proceeded  in  the  following  manner : — "  I  give,  devue, 
and  bequeath  all  the  residiu  of  my  aatates  wM  effects, 
real  and  personal,  unto  my  execnton  hereinaftw  named, 
their  heirs,  execntere,  administrators,  and  assigns,  upon 
trust  that  they,  or  the  snrrivor  of  them,  nis  heirs, 
executors,  or  adndnistrators,  do  and  shall  pay  and 
divide  the  same  in  manner  hereinafter  mentioned- 
that  is  to  say,  one  moiety  or  half  part  thereof  unto  and 
among,st  all  and  every  tin-  (diildn.>ii  of  my  daughter 
Jane  who  may  hereafter  be  honi,  (she  not  having  any 
at  present), their  executoi^s, administrators,  and  assigns, 
equally  to  be  divided  amongst  them  and  the  survivors 
or  survivor  of  them,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants,  when  the  youngest 
of  such  chUdzan  jdiall  arrive  at  the  age  of  twenty-one 
years ;  proVldid^nirayB,  that,  if  any  saeh  diUdren  shall 
then  be  dead  leaving  lawful  Issne,  such  issue  shall 
take  the  share  which  his,  her,  or  their  parent  would 
have  taken  if  living;  provided  also,  that,  if  ray  Sl^d 
daugliter  Jane  shall  not  liave  any  children,  or  saoll 
children  shall  die  under  the  age  of  twenty-ono  years 
without  leaving  lawful  issue,  then  the  aforesaid  moiety 
to  go  to  my  said  daughter  Eliza's  children,  save  and 
except  her  eldest  son,  or  him  who,  by  the  death  of  his 
eldest  brother,  may  tiecoine  so,  and  the  survivors  and 
the  survivor  of  them,  and  their,  his,  or  her  issue,  at  such 
time  and  in  such  shares  and  manner  as  other  moiety 
of  the  aforesaid  residue  of  my  ertato  and  efieeta  u 
hereinafter  directed  to  be  paid  and  divided :  and  as  to 
the  other  moleiy  or  half  part  of  the  said  residue  of 
my  Aetele  and  efltnts,  real  and  penonal,  upon  trust 
that  my  said  ezeentors,  or  the  survivor  of  them,  his 
heirs,  executors,  and  administraters,  do  and  shall  pay 
and  divide  the  same  unto  and  amongst  all  and  every 
the  children  of  my  daughter  Eliza  who  are  now  in 
being,  or  shall  hereafter  he  born,  (save  and  except  her 
eldest  son,  or  such  of  her  sons  aa  shall,  hy  the  death  of 
an  elder  brother,  become  an  eldest  son,  it  being  my 


and  without  leaving  lawful  issue,  such  dao^bter  was  to  be  con- 
sidered as  an  eldest  son  of  the  daughter  Ehia,  and  was  not  to 
take  any  part  of  the  residue,  unless  Jane,  the  sister  of  Eliza, 
should  die  withoat  leaving  iuae,  and  (meaniDg,  I  presume,  or) 
such  issue  sbotdd  all  die  nnder  tiie  ■«  of  twenty-one  vears. 

"  It  la  obvioQi  that  the  ohild  whole  exolodad  by  this  danse, 
aa  an  eldest  sod,  net  be  uoirMiwd  tQUoBf  aftw  tlw 
death  of  the  testatrix  {  end  Oe  wkele  Is  d^SBMit  m  Mfenl 
contingencies. 

"  In  this  case,  therefore,  the  person  intended  to  be  omhided 
coold  not  be  a  person  answering  the  deseriptioa  of  eldest  son 
at  the  death  of  the  tesUtriz ;  and  the  daeoMiMoB^nnat.  thm- 
fore,  I  think,  refer  to  the  timewhen  thefluidwastohadmded. 
If  this  be  80  in  this  case,  the  same  interpretation  shonld  be 
given  to  the  designatioo  of  an  eldest  son  in  other  parts  of  the 
instrument— that  is,  an  eldest  son  who  should  be  such  at  the 
period  of  distribution. 

"  It  is  to  be  observed,  that,  though  the  testatrix  is  disposing 
of  a  residue,  there  ia  a  gift  over  to  the  nephew  and  nioea. 

"  The  appeal  must  be  dismissed ;  bat,  upon  re-coeriderftdoil 
eflfaedwe»sNnnM,  I  tiibk,  without  00^" 
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THE  JURIST. 


will  that  the  son  who  is  or  sliall  become  an  eldest  son 
shall  not  be  entitled  to  take  anything  under  this  devise 
or  bequest),  their  heirs,  executors, administrators,  and 
assigns,  equally  to  be  divided  amongst  tliem,  aud  the 
survivors  or  survivor  of  them,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint  tenants,  when 
the  youngest  of  them  sliall  arrive  at  the  ago  of  twenty- 
one  years;  provided  always,  nevertheless,  that,  if  any 
such  children  shall  then  be  dead  leaving  lawful  issue, 
such  issue  shall  take  the  sliare  which  his,  her,  or 
their  parent  would  have  taken  if  living;  provided 
also,  that,  if  all  such  children  shall  die  under  the  age 
of  twenty-one  years  without  leaving  any  issue  living, 
the  said  last-mentioned  moiety  of  the  aforesaid  residue 
shall  go  to  my  daughter  Jane's  children,  and  the  sur- 
vivors or  survivor  of  them,  and  their,  his,  or  her  issue, 
at  such  time,  and  in  such  shares,  and  in  such  manner 
as  the  fu'st-raentioned  moiety  of  the  aforesfud  i-esidne 
is  hereinbefore  directed  to  be  divided;  provided  also, 
that,  if  all  the  children  of  my  said  daughters,  except 
the  eldest  son  of  my  daughter  Eliza,  or  him  who  shall, 
by  the  death  of  his  eldest  brother,  become  an  eldest 
son,  shall  die  under  the  age  of  twenty-one  years,  and 
not  leave  any  issue  living,  then  the  whole  of  the  said 
residue  of  niy  real  and  personal  estate  and  effects  to  go 
to  the  eldest  son  of  my  said  daughter  Eliza,  his  heirs, 
executors,  admiiustratcirs,  and  assigns.  Aud  I  do  hereby 
declare  it  to  be  my  will  and  mind,  that,  in  case  all  the 
children  of  my  daughter  Eliza,  except  one,  who  shall 
happen  to  be  a  daughter,  sliall  die  under  the  age  of 
twenty-one  years,  and  without  leaving  lawful  issue, 
such  (laughter  shall  be  considered  as  an  eldest  sod  of 
my  said  daughter  Eliza,  and  shall  not  take  any  part  of 
tlie  residue  of  my  real  or  personal  estate  and  effects, 
unless  my  said  daughter  Jane  shall  die  without  leaving 
any  issue,  or  such  issue  sliall  die  under  the  age  of 
twenty-one  years."  The  testatrix  then  directed  the 
interest,  rents,  and  dividends  to  accumulate  and  be 
added  to  the  moieties;  and  she  then  directed,  that  if, 
when  her  daughter  Eliza  should  attain  the  age  of  forty- 
eight,  or  any  subsequent  period,  neither  she  nor  Jane 
should  have  had  any  issue  who  lived  to  attain  the  a^e 
of  twenty-one,  the  rents  and  profits  should  be  paid  tn 
equal  moieties  to  Eliza  and  Jane,  and  the  whole  to  the 
survivor  for  life.  And  then  it  provided,  "that,  incase 
all  tlie  children  of  my  said  daughters  now  living,  or 
which  may  hereafter  be  bora,  shall  happen  to  die  before 
the  younger  of  them  shall  attain  the  age  of  twenty -one 
years,  and  without  leaving  any  lawful  issue,  then,  and 
in  snch  case,"  slie  gave  all  the  residue  of  her  estates, 
real  and  ^lersonal,  unto  her  nephew  John  Ai-matrong 
and  her  niece  Jane  Armstrong,  equally  between  them, 
&c.  The  testatrix  died  in  1815,  leaving  both  her 
daughters  surviving  her.  Eliza  had  five  children — Ed- 
mund Worthington  Livesey,  her  eldest  son,  who,  having 
attained  twenty-one,  died  a  bachelor  in  May,  1827; 
James  Worthington  Livesey,  the  appellant,  her  second 
son;  Eliza,  who  died,  under  age  and  unmarried,  in  1820; 
Mary  Carter  Livesey;  and  Harding  Livesey,  the  young- 
est, who  attained  twenty-one  in  the  year  18.10:  these 
two  latter  were  the  respondents.  Edmund  Worthing- 
ton Livesey,  the  eldest  son,  having  died  before  the 
youngest  child  attained  twenty -one,  James  Worthing- 
ton Livesey,  the  appellant,  became  the  eldest  son;  but, 
by  reason  of  the  alteration  of  tlie  will  of  his  father,  Ed- 
mund Livesey,  after  the  date  of  the  testatrix's  will,  the 
property,  which  would  otlierwise  have  vested  in  him 
upon  foilare  of  issue  of  his  eldest  brother,  vested  in  Mary 
Carter  Livesey,  the  Teei>ondent.  The  decree  of  the  Vice- 
ChancelloT  of  England,  affirmed  by  Lord  Lyndhnrst, 
having  excluded  James  Worthington  Livesey  from  a 
share  of  the  residuary  estate  of  tlie  testatrix,  on  the 
ground  of  his  having  become  an  eldest  son,  although  not 
taking  the  estates  which  were  expressed  to  be  the  motive 
for  the  exclusion,  he  now  appealed  from  that  decree. 


2ioU  and  Sptcd,  in  support  of  the  ap 
the  face  of  a  will  you  nnd  a  descript: 
tion  of  an  eldest  eon  who  is  intended 
that  definition  must  guide  the  Court, 
then  is,  has  not  the  testatrix  pointed 
son  is  to  be  excluded,  namely,  an  eldest 
take  the  legacy  of  10  guineas?  If,  then, 
the  person  to  be  excluded  with  the  pers 
legacy  of  10  guineas,  we  may  say  here, 
appellant  was  the  party  entitled  to  the 
cannot  be  excluded :  as  Lord  Eldoi 
Bowles,  (10  Ves.  176),  said,  unle» 
person  entitled  to  the  fee-farm  renti 
entitled,  as  a  yonnger  child,  to  the  otb 
could  not  be  an  eldest  and  a  younger  c 
time.  In  the  gift  of  the  10  guineas  tli 
expressly,  *'  and  no  lai^er  sum,'*  exf 
reason  for  so  doing ;  and  the  subsequei 
will  only  in  detail  work  out  the  ei 
eldest  son :  this  first  clause,  and  the  eu 
expressing  her  intention  of  excluding 
must  clearly  be  read  together  and 
nexion.  Then  w  arrive  at  this  po 
eldest  son  to  be  excluded  from  a  snai 
is  an  eldest  son  living  at  the  death  < 
[Lord  Chancellor. — In  the  gift  of  the 
there  is  not  one  word  abontthe  eldest  soi 
excluded,  being  only  an  eldest  son  livin 
the  testatrix.]  We  arrive  at  the  period 
death  as  the  tirae  for  ascertaining  the 
excluded  in  this  way;  we  sey,  by  oar 
ment,  we  have  connected  the  person  to  1 
the  person  who  is  to  take  the  legacy  of 
that  that  person  was  the  eldest  son  livi 
of  the  testatrix.  But  supposing  that 
doubtful  upon  this  point,  then  at  wh 
person  answering  the  excluded  charac 
tained  ?  There  may  be  three  periods- 
of  the  testatrix;  secondly,  the  vesting; 
or,  thirdly,  the  time  at  which  the  resid 
ferred  or  paid.  We  say  that  the  vestin 
took  place  at  the  death  of  the  testatrix 
say  the  vesting  takee  plsce  at  the  time 
or  payment :  in  either  case  the  periods 
the  excluded  person  are  reduced  to  twi 
that  the  rule  of  law  is,  that  the  period 
an  excluded  person,  or  a  class  of  persons 
period  of  vesting,  notwithstanding  that 
open  and  let  in  after-bom  persons;  and 
you  refer  to  the  period  of  pajTueat  as  ' 
dividuals  of  a  clause,  yet  you  refer  to  the 
for  the  purpose  of  excluding, 
ham,  10  Ves.  166 ;  Windhnan  v.  Gra*« 
Adams  v.  Bush,  8  Scott,  405  ;  /Mrer  i 
&  S.  25 ;  SteH  v.  Bum,  5  Bing.  N- ' 
teiek  V.  Doleman,  2  Vem.  528).  The  o 
v.  Panl  (3  Swanst.328)  is,  we  admit,  sa 
ment;  but  Sir  Thomas  Plumer  muiules 
error  in  that  case  j  for,  at  p.  339,  he  sta 
cannot  be  one  time  for  includinp  memt 
and  another  time  for  excluding  them.  I 
to  Mr.  Jarmon's  comments  on  that  ce 
Wills,  117  et  post.]  At  what  period  die 
The  form  of  the  limitation  is  this— t 
children  of  Elizabeth,  to  be  paid  when 
attains  twenty-one.  Secoudly,  a  pro\iP( 
event  of  any  one  of  them  dying  l*"' 
would  give  it  to  the  snrvivors;  and  an 
that,  if  any  of  them  should  dia  before  tw 
ing  issue,  it  should  go  to  the  issue.  Ai 
the  event  of  all  dying  without  issue,  t 
children,  and  the  survivors  or  survi^t"" 
Tliismust  be  construed  as  a  distinct  g 
vested  interest  at  the  death  of  the  testotn 
to  he  defeated,   Tlie  law  is  in  fc^our  o 
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jHtcdariy  in  «MeB  of  rwAury  beqwahk  The 
dMaiitj,  "wha  the  jtran^t  AaU  Mtain 
Ho^"  an  Dot  annexed  to  the  gift,  but  to  the 
■  to  pay.  In  gifts  through  the  mediam  of  trus- 
tMarU;  luppau  that  the  words  of  paymait 
Mseed  into  the  gift  ittekff  bnt  that  doea  not 
K  dif  vesting.  This  was  expressly  decided  in 
n^.A'i^l!,  (3  Jor,  577)  ;  Lcemiun  v.  Sk-TraU,  {'2 
Unless  this  be  a  vested  interest,  the  accu- 
Q  the  twenty-one  years  after  the  death 
and  the  coming  of  Rf*e  of  the  younrest 
Htbe  disposed  of.  If  this  be  considered  as 
gift  to  the  surrirorB,  then  you  defeat  the 
isoB.  [Bnmii  r.  Lord  KenjfOHf  8  Madd. 
T.  PtcrNN,  4  Madd.  411).  Tfaew  ia  an- 
jobronrf^  tfae  gHI  MnifVBiMb  If 
inyortinr  m  gtft  to  anlH^  WF  H'Va 
the  he  vested  «r  uWlhylt  tf 
;  that  is  I  nil  li  li  1 1  iT  iiiiilliiiirtllljl  iif 
a«  first  instance.  {^Hunt  t.  JftoMkH 
fflffiT.  WaUams,  5  Sim.  4^  mS  Hw 
on  this  sabject,  I  Jarm.  on  Wills,  7'38). 
^.on  ban  argued  the  case  iixespective  of  the 
HtoiiQofnjaitr,  that,  where  exclusion  of  a  pai  - 
BliiiKlBDn  the  ground  of  that  olijeet  beinjr  jtro- 
■ifeBiMne  other  manner,  the  Court  will  not 
iij»An|B7ry  when  it  tnrns  out  that  he  does  not 
v^/rnun,  and  will  aometimea  exclude  a  person 
^  <^> :  ^  nsraalj  oxdndcd  when  tiiil  fMvctt  iiAiw 
n  wtdch  WH  the  motive  for  the  eetelttrioii; 
tmk  r.  Para,  2  Keen.  689;  TtgrnAom  v. 

^IV&Kn.  197;  Ihite  r.  Doidtpt,  Id.  208).  It 
■rhne,  that  the  ttatatrix  intended  to  exclude  an 
MtMthegToniitiiBtluwaa  provided  for;  and 
"  1^  if  uLiuMmja  tihe  Cottrt  win  pnt  a 
for  the  pntpowof  Bot^«ieblBdmg  the 
"W-for  Bon. 

iSmtoi,  for  the  re^jioinK  nts. —  \t  i>  i.li.;ir, 
■tation  of  the  testatrix  wa^  t<i  'leal  witii 


p  is  to  take  place 
>fc<«lrii  to  the  period  of  division.  The  words 
r*^iid  except  ur  cidM  Mi^  vr  M«lt  of  fa«r 
S*"!!.  the  dnth  of  m  ddsr  brother,  booome 
**  The  other  ade  aay  thia  means,  who 
wmiio  ilnring  the  life  of  the  testatrix,  and 
MhAtfhr  the  eldest  son  to  be  excluded  with 
P"**rto  was  to  receive  the  10  guineera;  but 
p^iiinci,  for  then  the  farther  exception  of  a 
■•iW  become  an  eldest  son  would  he  unne- 
F  "SorriTor"  or  "survivors''  inii^t  have  the 
■"Ti^aiin  the  first  ^nft — that  is,  at  the  pei-iod 
^Wiat,  Xhe  only  g;ift  here  is  in  the  direction 
""•te;  tai  a  foHowB,  ex  vi  terminorum,  that 
Moa  take  except  those  who  can  take  at  the 
«  fetritintion,  (£«afc  t.  JfoMuofi,  3  Her. 
^  contended,  that  the  teatatrix  need  the 
stm"  with  reference  to  the  suoceanen  to 
J*^;  Irat,  to  hold  that,  it  would  be  necessary 
«  OBt  of  the  will  the  alteniative  clause,  and 
«*l»r  pteiages  of  the  wtD.  We  aabmit,  that 
'  IS  us«d  in  the  common  and  primary 
••n,  they  say  tliat  the  period  of  vestii^  is  the 
*t»liicli  Co  a'^certaiu  the  exception.  jDukev, 
"li?  illuitratci  the  genera!  }irincipU*,  that 
■0  may  be  taken  with  refvreiiee  to  ancces- 
••perty.  In  Laming  v.  Siemin  the  terms  of 
•ere  rery  difierent  from  the  present.  There 
OKs  aon  nav  ilie  pmeni  than  any  they 
^  [ir«AM»  3  SwBDst.  S28.  and 


two  periodi  xeftnd'  to~^SflnM»-«F  my  daughter 
SHn  iftewa  Mwlb  hafa^'"Mft'"tiiim  the  younKst 
of  them  sfatdl  arrirv  M  At  «8«  «f  twonty-one/'  nin 
the  peraon  to  ha  eotdqded  is  ^tm  eldest  soBf  or  fliidi.tC 
her  sons  as  shall,  by  the  death  of  an  elder  brother,  feM 
come  an  eldest  son.**'  That,  for  the  appellant,  it  ww 
contended,  that  there  was  a  third  period  at  which  toaffo 
certain  the  person  to  he  excluded,  namely,  the  death  of 
the  testatrix.  That  this  would  be  travelling  out  of  the 
will,  and,  in  fact,  making  a  new  will,  instead  of  put- 
ting the  best  constiucliun  upon  the  will  as  it  stands. 
That  it  was  contended  that  the  gift  of  10  guineas  de- 
noted the  person  intended  to  be  excluded,  and  that  no 
oUier  person  bat  A*  lagirtividMh*  10  gnineas  was  to  be 
exelndfld;  but  tiiafr1t'«lHiAMVMie  tiult  the  motive 
for  the  exclusion  was  onfymeiMiMiiteAe  flnk  pait  of 
the  wis,  and  was  notTepeated^fehmliiCBBw  tooapeav 
of  the  moiety ;  and  if  she  had  faifeended  only  to  exoepi 
the  eldest  son  who  might  take  ^e  |noviaion  spoken  0^ 
ain  most  have  abandoned  that  intention  when  she  came 
to  dispose  of  the  moiety  of  the  reaidoe.  That  no  case 
ever  occurred  where  the  Court  had  taken  the  liberty  to 
deal  with  wurds  so  little  ambiguous,  and  to  alter  the 
cHect  of  tliMse  wurds.  That,  no  doubt,  there  were 
many  cases  where  the  Court  had  held  the  wurds  "  eldest 
son"  to  he  synonymous  with  the  person  to  take  the  es- 
tate wliicU  was  the  motive  for  the  exclusion ;  but  that, 
in  the  present  case,  there  wm  nothing^  to  jnstify  such  a 
dspMlDnifrem  the  commoa  jMipiM  «r  tlto  iMvte 
TMr^ttblelng  so,  it  pot  w  aid  tSr-thft  atgvMol 
fennded  on  the  rules  as  to  vesting.  That  this  conatmo- 
tion  may  or  may  not  be  consistent  vrith  what  the  testa- 
trix  expressed  in  the  first  part  of  her  will ;  but  that  the 
Court  is  not  at  liberty  to  do  violence  to  plain  words  for 
the  purpose  of  straining  after  the  possible  intention  of 
the  testatrix. 

Lord  Bit'irfiMAM  concuirL'd  wit}i  the  Lord  Chancellor, 
and  o'lHei  vciJ,  tliat  no  d'jubt  there  were  many  cases  of 
amf)i^-uity  wliere  the  Court  was  called  upon  to  specu- 
late upon  what  nii^^ht,  perhaps,  he  the  intention  of  a 
testator,  in  contradistinction  to  the  ambiguous  words  of 
the  wUl ;  but  that  theie  was  no  snoh  grouad  for  going 
oat  of  thewordsto  ascertunthe  meaning  of  the  testatrix; 
for  that  here  the  words  were  not  oapable  of  recelvfaig 
any  bnt  the  one  eonatmctlon ;  and  l^tM  Vhe  only  fA^tty 
tion  he  saw  to  dMatfon  of  Lord  Lyndhurst  was,  that 
hid  Lonlahip  did  Hak* Anoiss  the  app^  with  costs. 

Lord.CjjcnHC  emm^oi.■~^dggt0i  dtfiwaii^  iwtt 

COtrSCT  OP  'CSi^RaiRIlk 

pEiLs  V.  Stoddabt. — April  20; 
pToduetim  of  Doemments. 

Um^fUmilf^  mAtmii mPmearim  tf^r^am  Letters 
mmK  '9octHHBiit9f  iffflCcfr  Aff  wtiUL  oon^iMitfii  the  Bti^JctiM 

on  ichich  he  was  nilrised  and  intended  mainly  to  rely 
at  the  Trial  of  the  Action;  and  did  not,  "as  he  WU 
advised  and  verily  belieted"  contain  any  Evidence  in 
support  of,  or  tenainff  to  rapport,  the  Plaintiff's  Pleas 
in  the  said  Actim,  or  any  of  such  Pl''as;  jmt  were  in 
arty  manner  material  to  the  Plaiiitijf's  Oisr:  — 
dischargitig  the  Order  of  the  Fice-Chau'-cll'-r  if  Eng- 
land {ante,  p.  2-15)  for  the  Prodaetion  of  those  />*- 
cumenis,  that  this  was  a  sufficient  Ajfirmance  that  the 
Doettmente  did  not  ttaport  the  Plamkf*§  Com  >*^aw. 
This  was  an  appeal'mun  an  oxdexiOf  the  Vioe-Caian- 
cellor  of  England,  dbectiag  the  giodactioD  of  oertHA 
letters,  papers,  and  writings  cuotKUd'  In  the  ftwt  par* 
of  the  schedule  to  the  defendants  answer.    The  case  is 
reported  before  the  Vice-ChanceUor,  ante,  p.  22-5.  It 
apoeared  tl^  ■om*  <*  the  o«*«.*lJ'iP">- 
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Stuart  and  Busk,  in  support  of  the  appeal. — The  Vice- 
Chancellor  proceeded  in  this  case  upon  the  same  prin- 
ciple as  that  on  which  he  decided  the  case  of  Bannatyne 
V.  Leader,  (10  Sim.  230),  forgetting  that  a  different 
principle  applies  where  the  bill,  instead  of  being  for 
discovery  in  support  of  plaintiff's  title,  and  for  relief,  is 
a  mere  bill  of  discovery  in  aid  of  defence  to  an  action. 
There  is  no  allegation  m  the  bill  that  these  letters  and 
documents  are  material  to  the  plaintiff's  case.  It  does 
not  state  any  common  interest  in  the  documents.  The 
simple  ground  upon  which  the  order  for  production  pro- 
ceeded was,  that  the  defendant  did  not  swear  that  the 
documents  did  not  support  the  plaintiff's  defence  to  the 
action,  but  only  that  "defendant  is  advised  and  verily 
believes  that  they  do  not  contain  any  evidence  in  sup- 
port of  the  plaintiff's  defence  to  the  action."  We  sub- 
mit, that  this  is  a  stronger  denial  than  the  common  one, 
for  an  unlearned  person  might  swear  that  there  was  no 
evidence  in  support  of  the  plaintiff's  case,  when,  if  they 
had  been  submitted  to  his  legal  adviser,  the  contrary 
might  appear.  QZorrf  Chancellor. — He  does  not  say 
"that  he  has  been  advisedand  tkereforebelieiKS."'}  [They 
referred  to  Bolton  v.  The  Corporation  of  Liverpool,  (1 
My.  &  K.88).] 

Follctt,  contra. — \_Lord  Chancellor. — Do  you  insist 
upon  retaining  the  order  as  to  the  letters  from  the  plain- 
tiff to  the  defendant,  the  object  for  which  you  want 
them  being  simply  to  resist  a  demand  by  the  defend- 
ant ?]  We  say  that  there  was  a  conditional  agreement, 
and  not  an  absolute  one,  for  the  payment  of  the  annuity; 
and  we  think  tills  will  appear  from  the  letters.  {_Lord 
Chancellor. — The  plaintiff  at  law  must  prove  the  con- 
tract before  you  are  called  upon  for  a  defence,  and 
if  he  does  prove  it,  then  it  will  appear  whether  it 
was  a  conditional  one  or  not.  I  think  those  letters 
must  form  part  of  the  defendant's  title.]  The  an- 
swer does  not  deny  that  the  letters,  &c.  would  not 
afford  evidence  in  support  of  plaintiff's  defence  at  law, 
but  only  that  they  ao  not  afford  evidence  to  sup- 
port plaintiff's  pleas  in  the  action ;  but  we  might 
amend  our  pleas.  [^Lord  Chancellor. — If  they  do  not 
apply  to  the  issue  in  the  cause,  I  think  that  is  suflfi- 
cient.]  It  is  perfectly  clear,  that,  if  the  word  "  ad- 
vised'' stood  alone,  that  would  not  protect  the  docu- 
ments. Then,  does  the  word  "  belief  "  clear  that  defect  ? 
The  present  case  is  stronger  than  the  case  of  Bannatyne 
V.  Leader,  for  there  the  whole  title  of  the  plaintiff  was 
denied.  There  is  no  such  distinction  as  is  contended 
for  between  bills  praying  relief  and  bills  praying  dis- 
covery only.  [He  referred  to  Storey  v.  Lord  George 
Lennox  fl  My.  &  C.  626)  and  Smith  v.  The  Duke  of 
Beaufort,  (1  Ph.  209).] 

Lord  Chancellor. — I  have  no  doubt  whatever  tlmt 
the  order  for  production,  so  far  as  it  relates  to  the  letters 
from  the  plaintiff  to  the  defendant,  cannot  be  supported. 

Stuart,  in  reply,  upon  the  other  point. 

The  Lord  Chancellor  expressed  his  opinion  to  be, 
that  the  documents  in  question  were  sufficiently  pro- 
tected by  this  form  of  denial;  that  it  was  not  as  if  the 
defendant  had  said,  that  he  was  advised,  and  therefore 
believed  &c.,  but  that  he  was  advised  and  believes  &c. — 
not  expressing  his  belief  to  be  consequential  upon  the 
advice,  but  as  a  positive  conviction  of  his  own  mind; 
that  if  he  did  not  believe  that  which  he  had  so  sworn, 
he  would  be  liable  to  the  penalties  of  takins  a  false  oath ; 
and  he  discharged  the  order  of  the  Vice-Chancellor. — 
Order  discharged. 

ROLLS  COURT. 

Thb  Attobnet- General  p.  The  Corporation  of  Lon- 
don.— F^.  22  and  April  4. 
Pleading — Insufficimty  of  Anstoer — Evidence  of  Title — 

Right  of  Attorney- General  to  reply. 
Ah  Information  Icing  filed  against  the  Corporation  of 


London  by  the  Attorney-General  on  hth 
stating  that  the  Corporation  held  th 
Crown  of  Bailiff  or  Conservator  of 
that  they  also  claimed  to  be  Owners 
Soil  of  the  River,  which  the  Informati 
the  Crown;  and  that  the  Corporation  < 
Licenses  to  etnbatii  Parts  of  the  Rire. 
of  the  Navigation  ;  and  seeking  to  ha 
Crown  to  the  Bed  and  Soil  of  the  Ri 
to  have  the  Corporation  restrained  fr 
Licenses,  and  also  to  have  the  Emi 
End  to;  the  Corporation,  by  their  J. 
Title  of  the  Crown,  and  set  up  a  pre 
themseltes  to  the  Ownership  of  the  B 
River;  but  they  declined  to  discover 
other  Documents  in  their  Possession, 
intended  to  use  them  as  Evidence  of 
Hearing: — Held,  on  Exceptions,  the 
to  the  fiduciary  Relation  in  which 
stood  to  the  Crown  as  Conservators  o] 
the  prinu't  facie  Right  of  the  Crown  ti 
of  navigable  Rivers,  the  Corporation 
cover  the  Charters  and  Documents  in 
This  suit  was  instituted  by  the  Att< 
behalf  of  the  Crown,  against  theCorpi 
and  others,  to  assert  the  right  of  tl 
shores  of  the  Thames  between  higl 
mark,  and  to  restrain  the  corporatii 
licenses  for  the  erection  of  embankint 
which  were  calculated,  as  alleged,  to 
gation,  and  to  restrain  parties  to  wh 
had  been  granted  from  erecting  emba! 
Euance  thereof.    The  case  came  now 
on  exceptions  by  the  corporation  to  th' 
finding  their  answer  insufficient,  in  I 
set  out  the  charters  on  which  they  rt 
be  owners  of  the  shores,  as  well  as  a 
river.    The  information  stated,  that, 
rogative,  the  ground  and  soil  of  the  co 
the  sea  round  the  kingdom,  and  the  g 
every  port,  haven,  and  arm  of  the  sea, 
navigable  river  thereof  into  which  t 
flows,  and  also  the  shore  lying  befi 
mark  and  low-water  mark  at  ordinar 
to  her  Majesty,  and  that  her  Majesty 
of  empire  or  government  over  the  na 
the  kingdom;  that  her  Majesty  and 
time  out  of  mind,  was  and  had  been  e 
the  Crown  of  England,  of  and  in  the  j 
London  and  of  the  river  Thames,  the  m 
of  the  sea,  into  and  from  which  the  sea  al 
reflowed;  and  that  the  said  river 
time  immemorial  had  been,  an  ancient 
gable  river  and  King's  highway,  for 
their  ships,  vessels,  boats,  and  crafts,  to 
navigate  at  their  free  will  and  pleasui 
their  vessels  in  convenient  parts  of  th' 
peding  the  navigation  thereof;  that  tl 
corporation  of  the  city  of  London  bat 
period,  either  by  prescription  orunaer 
the  Crown,  held  aod  exercised  the  ol 
conservator  of  the  river  Thames,  the 
exercised  by  the  mayor  for  the  tinie  bt 
cient  deputies,  from  time  to  time,  foi'  c 
about  the  same  water  of  Thames--tha! 
a  short  distance  above  the  bridge  of  bt^ 
of  London,  and  from  thence  to  a  cen 
Yeuland,  otherwise  Yeuleat  or  lanie 
sea,  and  in  the  port  of  London  ;  and  l 
the  said  mayor,  bailiff,  or  conservator  i 
navigation  of  the  river  Thames,  and 
erecting  of  obstructions  and  nuisan*rM  i' 
and  also  to  regulate  the  fishery  therec 
mayor  did  not,  in  virtue  of  such  omce.^ 
any  estate  or  interest  in  the  ground  an' 
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etween  high  and  low  water  iimi  k  of  the  said 
i  the  corporation  of  Li-n  l.  ii  had  of  late 
id  now  claimed,  to  be  entitltni  not  only  to 

IV  ihe  said  mayor  or  his  sufbrii'iit  deputies, 
itece  of  bailiff  or  conservator  of  the  river 
uthad  also  claimed,  and  now  claimed,  to  We 
itherT*'ise  well  entitled  of  or  to  the  freeliold 
ind,  bed,  and  soil  of  the  said  rivw,  and  of  the 
Rof  between  high  and  low  water  markj  within 
iwts  in  iriiioh  Uu  Mid  major  «aurdaed  the 
ttfbuUfforconserratorj  and  had  aasDiAed  to 
■Autiof  ownership  over  the  Bud  toil  and 
Ac  mii  river  as  were  beyond  the  power  and 
'of  the  3ud  bailiff  and  conservator,  and  such 
dthit  the  said  mayor,  commonalty,  and  citi- 
t,orclaimtri  to  be,  seised  of  the  freehold  of 
gnrand  aii'i  ?oil  nf  the  river  Thames  between 
iiwicater  mark ;  and  tliat,  in  particular,  tlie 
rarjcommonalty,  and  citiztiis  Imd  liittly  tuki'n 
tmstlTes  to  make  grants  to  parties  possessed  of 
It  Iiiidon  the  banks  of  tlip  saiJ  river,  or  to 
KpereonB  as  they  thought  fit,  of  licenses  to 
itlii  strand  and  sou  (tf  the  flud  riveiv  and  build 
t,kveeD  high  and  low  waitti;  wmA,  The  in- 
Htia  Kt  forth  oerei^liHMamtM  to  par- 
■Miuk  to  inakk  ommommk,  yriach  it  waa 

iftrimeDtal  to  the  rirer,  and  nniwDces 
sobjects  navigating  the  Mme;  and 
tbt  these  persons  had  no  right  under 
■■(•Diake  the  embankments,  and  that  the 
iftr,  eommoDftlty,  and  citizens  had  no  right 
tof  sDch  licenses  to  embank  ;  und  it  cliarged, 
ckrifr  ot  letters-patent,  given  or  granted  l»y 
li;r  Mijesty's  predecessors,  kings  or  queens 
Rab,  contained  any  grant  of  the  soil  ov 
riTer  Thames,  or  of  the  shores  thereof  be- 
i^aad  low  water  mark,  to  the  said  mayor, 
H?,  uid  flHizMH;  and  tbati  tbe  lald  mayor, 
■^1  lod  dtfaens  ought  tOxdiaeora-.  a>d  set 

V  and  by  what  chtttar  joriletten-patwt,  or 
at,  thev  claimed  to  be  ntitled  to  the  freeluld 
ii»il,  bed,  and  shores  of  the  said  river.  And 
wUon  further  charged,  tliat  in  no  charter  or 
ptttedtothe  city  of  London  by  her  Majesty, 
iknlUjerty's  predecessors,  had  any  imme- 
i^rfthe said  mayor,  commonalty,  and  citizens 
■wiip  of  the  said  soil,  bed,  and  stiores  of  the 
''tauiang  from  such  previous  grant  as  afore- 
f  imsnistd  iirij  euiifiniied;  and  it  chiirged, 
■•JWi  commonalty,  and  citizens  ought  to  dia- 
Wfinth  by  what  charters  or  letters-patent, 
■Moments,  they  maintained  that  the  said  pre* 
■rtit  was  recognised  and  confiTmed.iaiifeMlM>| 
tut  the  aoid  mayor,  omunaoalty,  m/MUUm' 
)  tfaat  the  said  8otL)M,«wi  shore*  of  the 
tvere  granted  to  inam-lilfa.  oertun  chatter 
fitent  of  his  late  Majesty  Kinp  Henrjr  VI,  in 
f-third  year  of  his  veign ;  aai  tt  chaTifed^  that 
ttr  or  letters-patent  was  and  were  of  no  force 

l«  pass  or  convey  to  the  said  mayor,  com- 
ttid  citizens  tlie  said  soil,  bed,  and  shores  of 
^er;  and  tli;it,  if  the  language  of  such  last- 
charter  w.is  sufficient  to  vest  the  soil, 
kores  of  the  said  river  Thames  in  tlie  said 
uaonslty,  and  citizens,  such  charter  or 
■thad  been  subsequently  revoked,  rescind- 
>1M.  The  information  further  chained, 
tmcs  fkm  said  mayor,  comwiwii1lfv»iaaa 
vtcBded  that  their  right  to  Om  frMnUvf 
fl  sad  bed  of  the  river  was  fbnnded  on  im- 
naee,  uni  that  roch  nsage  was  evidenced  by 
srehip  exercised  on  the  part  of  the  said  mayor, 
V,  and  citizens,  and  by  various  deeds,  mat- 
things,  irom  time  imniMiMrial.  And  it 
^t  no  nffident  aili'tf  MMCAlp  m  tht 


part  of  tlie  said  mayor,  commonalty,  and  citizens,  or 
other  deeds,  matters,  or  things,  could  be  shewn  as  evi- 
dence of  such  immemorial  usage ;  and  that  it  appeared, 
by  acts  of  Parliament  and  other  matters  of  record  and 
otherwise,  that  the  ground  and  soil  of  the  river  Thames 
had  always  remained  vested  in  the  Crown.  And  it 
charged,  that  the  said  mayor,  commonalty,  and  ci- 
tizens had  no  power  or  authority,  either  themselves  to 
build  upon  or  embank,  or  to  enable  or  pnmit  others  to 
bnild  upon  or  embank,  the  ic^badynneraof  the  said 
river,  vnthont  the  pernWoa  oreoiHBlitfif  harlCaiestv; 
and  that,  if  the  said  pw()acitoJ  ttOBibtiikments  wonid  ob- 
stmct  the  navigation  of  ^  mlA  rivar,  then  that  it  was 
the  duty  of  the  said  mayor,  as  conservator  of  the  said 
river,  to  prevent  their  being  made ;  but  if  the  said  em- 
bankments would  not  in  any  way  obstruct  the  navi- 
gation of  the  said  river,  anil  tljc  said  mayor  should 
therefore  grant  perniissi.jii,  as  iiailiff  and  conservator,  for 
the  haiJic  tM  he  executed,  be  was  not  entitled  to  exact 
or  acte[it  any  pecuniary  consideration,  in  the  nature  of 
lino  ami  lent,  for  granting  such  permission.  And  it 
further  charged,  that,  even  if  the  said  soil  and  bed  of  the 
river  Thames,  and  the  shores  thereof  batwaan  high  and 
low  water  mark,  had  been  graatad  to  llbs  adfl  mavor, 
aMpliioiM^tj,aiid-«inND^9i  bgr  then  aDaged,  yet  that, 
iaadtoivck  08  Iha^aid^nAnakmeBts  and  nebtions  therfr< 
inbefore  described  were  a  common  nuisance,  and  tended 
to  the  injury  of  the  said  navigable  river,  and  to  the  hurl 
and  damage  of  her  Majesty  s  subjects  navigating  the 
same,  such  ownership  of  the  soil,  bed,  and  shores  of  the 
river  as  was  claimed  by  the  said  mayor,  commonalty, 
and  citizens,  under  >uch  pretended  grants  or  charters 
as  aforesaid,  would  not  extend  to  authorise  the  making 
of,  or  granting  licenses  to  make,  the  said  last- mentioned 
embankments  or  erections,  or  to  protect  the  same  from 
beingabated  and  removed.  Andthe  information  charged, 
that  th  e  said  def«ndaBtSj  or  sosoe  er  Mwof  them,hadtiien 
or  lately  intlMi«WtaM>Of  tMsOMfladjEi  arwwsesdon,  or 
fowevf  soMt,tbiA*'ttatKemnU4K -tfttiemUf  deeds,  in- 
struments, ichartare^ilittat^pKlni^rvwies  of  chartere, 
copied  of  lettCB*.pateiil,  kMtoi^.kifmiMerparts,  entries 
receipts,  memorandums,  agreements,  maps,  plans,  ele- 
vations, drawings,  papers,  and  writings  relatmg  to  the 
matters  in  the  information  mentioned,  or  some  of 
them,  and  whereby  the  truth  of  the  several  matters 
thereinbefore  stated  and  charged  would  appear;  and 
it  required  jiroiluction  of  the  same  in  the  usual  way. 
The  corporation,  by  their  answer,  stated,  that  they 
were  a  corporation  by  prescription,  and  their  existence 
as  a  corporation  was  of  very  great  antiquity  ;  and  that 
tiiey  were,  and  had  been  hojA  time  tmmemerU,  aalaid 
andpossewed  of  divers  large  qnd  valaable  eatatee  and 
poasMifaaul-wMtaB^  yriwHagiii,  -— di  ^ii|»ts,  many  at 
whMi- luultMM-^te-ftBna  ,tw!ftiiite  recognised  and 
eoafirmcd  by  divers  aotsiof  Pariiament  and  royal  char^ 
ters  granted  by  her  Majesty's  royal  predecessors.  Kings 
of  England  ;  and,  amongst  other  possessions,  that  they 
were,  and  as  they  believed  had  from  time  immemo- 
rial been,  seised  and  possessed  of,  and  well  entitled 
unto,  and  been  in  the  actual  uninterrupted  possession 
of,  by  the  exercise  of  acts  of  ownership  over,  the  bed 
and  soil  of  the  river  Thames,  and  the  banks  and  shores 
thereof  between  high  and  low  water  mark,  on  both 
Bides  of  the  river — that  is  to  say,  from  a  place  called 
Yeuland,  otherwise  Yeuleet,  in  the  county  of  Kent, 
to  Stalnea  bridge,  in  the  abanty  of>WddtoSH4  to 
which,  as  the  defendants  had  reaeoft-to  Mieve,  tin 
flow  of  the  tUe  in  the  bed  of  the  river  aadently  ex- 
tended; and  had  from  all  the  time  aforesaid  been  in 
the  actual  and  exclusive  exercise  and  enjoyment  of  aU 
such  rights  and  powers  as  belonged  to  them,  capable  of 
being  exercised  and  enjoyed  by  the  owner  of  the  leg« 
estate  and  interest  in  the  bed  and  soil  of  the  said 
river,  within  the  limiU  aforesaid.  And  the  defendanta 
claimed  the  same  benefit  of  the  statute  made  and 
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passed  In  the  ninth  year  of  the  reign  of  his  late  Majesty 
George  III,  intituled  "  An  Act  to  amend  and  render 
the  more  effectual  an  Act  made  in  the  twentieth  Year  of 
the  Reign  of  King  James  I,  intituled  '  An  Act  for  the 
general  Quiet  of  the  Subjects  against  all  Pretences  of 
Concealment  whatsoever/  "  as  if  they  had  pleaded  the 
same  in  har  to  the  information;  and  tliey  denied  that 
her  Majesty,  and  her  prt^enitors  time  out  of  mind, 
was  or  had  been  seised,  in  right  of  the  Crown  of  Eng- 
land, of  and  in  the  port  and  haven  of  London,  or  of 
the  river  Thames;  and  they  admitted  it  to  be  true, 
that,  for  a  very  long  period,  to  wit,  from  ail  time 
whereof  the  memory  or  man  is  not  to  the  contrary, 
they  had  held  the  office  of  hailiff,  and  the  conservancy 
of  the  river  Thames,  to  be  exercised  and  occupied  by 
the  mayor  for  the  time  being  during  the  time  of  his 
mayoralty,  or  hy  his  sufficient  deputies,  within  the 
limits  aforesaid;  and  also,  for  all  time  aforesaid,  had 
had  and  taken  to  their  own  use,  by  the  mayor  for  the 
time  being,  or  his  sufficient  deputies,  all  wages,  rewards, 
fees,  nnd  profits  pertaining  and  belonging  to  the  same 
office  of  bailiff.  They  also  admitted,  that  the  mayoi-, 
in  hia  separate  capacity,  as  exercising  the  office  of 
conservator,  did  not,  by  virtue  of  such  office,  take  or 
acquire  any  estate  or  inter^t  in  tbe  ground  or  soil  of 
the  bed  or  shores  between  high  and  low  water  mark  of 
the  said  river,  the  corporation  being  seised  of  the  wliole 
estate  therein  within  the  limits  aforesaid,  and  being 
thereby  enabled  to  secure  tlie  due  exercise  of  the  said 
office  of  bailiff  or  conservator;  and  tJiat  they  had  of 
late,  but  not  of  late  merely,  but  had  constantly  from 
time  immemorial,  claimed  to  Ite  entitled  not  only  to 
exercise,  and  had,  in  point  of  fact,  not  only  exercised 
and  enjoyed,  by  the  said  mayor,  the  said  office  of  bailiff 
or  conservator  of  the  said  river  Thames,  hut  had  also, 
for  all  the  time  aforesaid,  claimed  to  be,  and  they  now 
claimed  to  be,  and  had  in  point  of  fact  for  all  the  time 
aforesaid  been,  seised  or  othei-wlse  well  entitled  of  or 
to  the  freehold,  and  been  and  now  were  in  the  actual 
possession  of  (as  consisting  in  the  constaiit  and  unin- 
terrupted exercise  of  acta  of  ownership  over)  the  ground, 
bed,  and  soil  of  the  said  river,  and  of  the  shores  thereof 
between  high  and  low  water  mark,  within  the  limits 
thereinbefore  particularly  mentioned,  being  the  same 
limits  in  which  the  said  mayor  exercised  tlie  said  office 
of  bailiff  or  conservator;  and  they  submitted,  that 
their  rights,  powers,  and  authority  over  the  said  river 
Thames,  as  bailiff  or  conservator,  were  wholly  distinct 
from  and  independent  of,  but  nevertheless  conveniently 
exercise  able,  and  entirely  consistent  and  compatible 
■with,  their  rights,  powers,  and  authority  over  the  same 
river,  as  owners  of  the  freehold  of  the  bed,  soil,  and 
shores  thereof;  and  they  admitted,  that  they  had  as- 
sumed to  exercise,  and  had  from  time  immemorial 
lawfully  and  ri^'htfully  exercised,  such  acts  of  owner- 
ship over  the  said  soil,  bed,  and  shores  of  the  said  river 
as  were  beyond  the  power  and  authority,  and  were 
not  incident  and  did  not  belong  to  the  office,  of  bailiff 
or  conservator;  and  they  said,  Uiat  sudx  acta  were 
notorious,  and  evidence  that  they  were,  and  claimed  to 
Je.  lawfully  rightfully  seiseli  of  the  freehold  of  the 
bed  of  the  said  river,  and  of  the  shores  thereof  between 
nigh  and  low  water  mark,  within  the  limits  aforesaid. 
The  defendants  Uien  stated,  that  they  had  not,  as 
cpnsen-ators,  but  as  ownei-s  of  the  bed  and  soil  of  the 
river,  granted  the  licenses  mentioned  in  the  informa- 
tion ;  and  also  that  the  corporation  had  granted  similar 
licenses  from  time  immemorial;  and,  as  evidence  that 
the  right  of  the  corporation  to  tlie  ownership  of  the 
bed  oftlie  river  had  been  acknowledged  by  the  Crown, 
they  stated,  that,  in  the  reign  of  Elizabeth,  the  Lord 
Treasurer  Burleigh  expressly  stated  that  the  Thames, 
Mid  the  consen-ation  thereof,  were  not  only  given  to 
the  city  of  London,  but  at  their  special  suit  the  King 
gave  therewitb  all  the  ground  and  soil  under  the  same. 


"  whereupon,  if  any  that  hath  a  hoast 
ing  do  make  a  strand,  stairs,  or  such 
rent  to  the  city  of  London,  how  higl 
above  the  low-water  mark."  That,  ii 
misuoners  of  the  Navy,  proposing  to  a 
whaif  of  the  Naval-yard  at  Woolwich 
near  to  low- water  mark,  sent  a  plan  < 
to  the  Lord  Mayor,  who  refeixed  the  ( 
mittee  of  Llie  corporation,  which  resol 
sion  should  be  granted  to  the  said  t 
make  the  proposed  embankment,  i 
same  for  the  use  of  his  Majesty  for  u 
paying  the  collector  of  the  corporal 
and  improvement  of  the  navigatiun, 
of  Is.  as  an  acknowledgment  of  the 
such  permission  was  accordingly  a< 
in  17^,  the  coi-poiation  of  Trinil 
to  the  committee  appointed  by  tlie  < 
*'  The  Thames  Navigation  Commilti 
drive  certain  piles  into  the  bed  ot 
Ratcliffe-cToss,  which  permisiuon  was 
poration  of  Tiinity-house  conseutinj 
acknowledgment,  1;-  a  year  to  the  use 
of  the  river;  tJiat,  in  the  same  year»l 
sionerB  of  the  VictuaUing  Boai  d  havii 
the  Thames  Navigation  Committee  ol 
bo  the  free  access  £tom  the  river  to  t 
at  St.  Katherinei,  and  having  applied  < 
a  few  piles  into  the  bed  of  the  rivej 
gave  such  permission  on  paying  a  ti 
per  annum  for  the  use  of  the  navigat 
The  answer  then  stated,  [that  the  gi 
made  by  the  corporation  Ixom  time  to 
been  very  numerous,  were  a  material 
dence  which  the  defendants  meant  to  t 
istence  of  audi  their  riglit  and  title  to 
of  the  river,  within  the  limits  aforesaid ; 
fore,  submitted,  that  they  were  not  be 
and  Uie  information  had  no  right  torei 
cover,  the  several  jiarUes  to  whom 
licenses  had  been  made  and  given;  1 
said,  that  many  of  the  books,  recordi 
of  the  corporation  were  destroyed  in  tl 
in  lGi)G,  which  had  rendered  it  diffit 
ascertain  the  partlculai'  instances  of 
enjoyment  of  their  said  right  and  title, 
they  had  directed  had  not  yet  been 
therefore,  they  were  unable  to  set  fc 
belief  or  otherwise,  how  many  of  1 
licenses  had  been  made  and  given, 
stated,  tiiat,  not  only  had  the  defendaE 
the  right  of  ownership  over  the  bed 
river  been  repeatedlj-  recognised  and 
on  behalf  of  tlie  Crown,  but  that,wher 
been  unable  to  make  terms  with  the  co 
been  driven  to  seek,  and  had  sought, 
liament  for  vesting  in  it  such  parts  of 
of  the  river  as  it  requii-ed  for  effectin 
in  the  property  of  the  Crown.  And 
submitted,  that  they  ought  not  to  be 
forth  and  discover  how,  and  by  wbal 
virtue  of  what  charters  and  document; 
sioD,  the  defendants  made  out  the  ri^'hl 
defendants  to  tlie  freehold  of  the  bed 
river  Thames,  witliin  the  limits  aforea 
feudants  clain^d  tlie  same  benefit  as  if' 
or  demurred  to  the  information  and  to 
of  the  Court  in  that  respect,  and  tli 
benefit  of  the  stat.  21  Jac.  1,  c.  14,  iut 
to  admit  the  Subject  to  plead  the  Gen< 
fomiationsof  Intrusion,  brought  on  bthi 
Majesty,  and  retain  his  Possession  til 
they  submitted,  that,  to  compel  the  del' 
any  discovery  as  to  whether  any  cha 
patent,  given  or  granted  by  any  of  her 
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lapnj  Qoeens  of  Bngiuid,  Ad  or  did  not 

§TMt  rftbe  gToimd,  or  soiT,  or  bed  of  the 
I,  or  of  the  shores  thereof  tietween  high 
r  mart,  to  the  corporafiun,  or  to  compel 
sto  Bet  forth  under  and  \\\  what  charter 
nt,  or  other  grant,  they  dahned  to  be 
!  freehold  of  the  said  soil,  bt.-d,  and  shorea 
rould  be  to  Tiolate  the  spirit  and  fntetrt 
t.^l  Jac.  I,  and  a  subversion  of  the  com- 
t  and  priociple  that  the  claiaiaBt  of  an 
old  shoaH  neorer  by  the  stfengtli  of  bis 
t^riMwU  bm  «o  j(]gM  to  a  dieeoTenr  of 
«ek  mdf  csWe  ir  Md.  And  tiinr  sub- 
listed,  that,  for  the  reasons  Bforeeaid,  tbey 
id,  and  oni;ht  not  to  be  compelled,  to  an- 
forth  whether  it  is  not  true^  HteL  in  no 
iTt«n  granted  to  the  city  of  London  1^ 
j(«tv's  predecessoi-s  had  any  iimnanorial 
said  mayoT,  commonalty,  and  cHlzena 
lip  of  the  soil,  bed,  and  shores  of'  the  s^d 
ng  from  some  previous  j,nanl,  as  in  "the 
Ml  mentioned,  been  recopnised  and  coo- 
what  charters  or  lettoi-s-iiutent,  tit  other 
le  said  mayor,  commonalty,  and  ctti- 
17  of  London  niamtanied  tittt  the  ttSA 
piised  and'eonfinned ;  or  lyfctflier  9t  h 
lAe  charter  or  lett^S'patcai  of  bh  lafc 
hffsny  VI,  in  thc>  inlbmuHott  torn- 
ftof  nolbroe  and  ef^ct  topaM  eT'con- 
I  nat'or,  commonahr,  and  citizens  the 
Old  shores  of  the  sai^  river ;  or  wbettter 
no  sufficient  acts  of  oimershij»  on 
said  mayor,  commonalty,  and  ntizens,  or 
liters,  or  things,  can  be  sli  e  wn  as  evidence 
lorial  usage  as  that  set  iip  ly  the  deftnd- 
lefendanta  admitted, that  iluy  bad  in  thehr 
lin  deeds,  instratnents,  ch<irters,  letten- 
f  charters,  copies  of  letters-potent,  leaser 
Bfariea,  receipts,  ^[reements,  mj>a&,  and 
Kt»ad1oncmnKthe  saidnxtit  of  the 
Ufreeb«Ufofii«liednid  soOof  thentd 
nd  the  etn^tmaent  thereof^  aU  which  at- 
tniment^  marteri^  lettcrs-pitent,  copies 
in  (rf  letters- patent,  lease;!,  comrterpart^ 
^  agreements,  papers,  aiul  vrntings  (the 
itJJ  evidenced  and  shewn!,  ortendea  to 
itn',~uch  rif^lit  and  title  of  tlie  defendants 
eiiall  which  said  sever;^!  reeds,  ohertws, 
Uriv.-,  and  other  ducuint  iit'i  reflectively 
I  said  thev  were  ad\i,sud  and  beWeved 
I  parts  of  the  evidence  [■i-s^it-'isedby  thede- 
iraforesaid  rightand  title,  andulwkkifa 
to  be  made  use  of  and  given  in  cndciKO 
bIb  in  support  of  their  said  right  and 
Mi;  and  none  of  which  and  MTeTal 
y  hiliuuients,  entries,  atid  otim  doeiH 
'<^,  as  the  defendants  were  advised  and 
Ktd  or  tended  to  shew  or  prove  the  pro- 
ged  right  of  the  Crown  se  t  up  in  the  said 
orwonldthe  said  infoniuLnt denre any 
>rt  of  his  case  from  tin-  production  of 
Iteds,  instrnments,  entries,  or  other do- 
yoreither  of  them.  But  the  defendante 
Jonld  not  specify  or  desci  i!»e  sncb  doeds^ 
iments,  entries,  or  other  doonments  re- 
ny  or  either  of  them,  in  any  tlstOr  scfce- 
u  the  defendants  were  advised  and  bo- 
ir 'As  natme  and  ebaracterof  the  evi- 
raedsfiea^nts  intended  toielyaspraef 
Riw^and  title;  and,  thenfbn, under 
Mi  Miritt  stated,  the  deftodantB  mb- 
iirted  diat  they  were  not  bennd,  and 
mnpdlfld,  to  setfortha  list  or  aefaedole 
h^>uwut%  chutenii  lettera-patenty  co- 
^«|iMf bttMn^^atentr  leaaes,  eonnta>- 


paits,  entries,  receipts,  agtecmenta,  papen,  and  writings, 
or  any  orcitherof  them.  And  the  aenndantB  admitted, 
that,  bendes  sneh  last-mentioned  documents,  defendants 
had  in  their  poeecanion  dlven  books,  documents,  papers,, 
and*  writings  relating  to  the  matters  in  tiie  said  informa- 
tion mentioned,  other  than  the  said  title  of  the  defiend- 
ants  to  the  bed  and  soil  of  the  said  river  Thames  aa  aforc- 
aaid,  a  foil,  true,  and  perfect  list  whereof  the  defendants 
had  set  forth  in  the  schedule  to  this  their  answer  an- 
nexed, and  which  ther  prayed  migbt  be  taken  as  part 
thereof.  Bntthedelenaant8deniedtlhattheyhadnow,or 
had  lately  or  erer,  in  their  custody,  poaaeauon,  or  power, 
firen  or  any  book  or  books  of  aecount  or  aeconnta,  deeds, 
instmments,  i^iai'ters,  tetten-patent,  copies  of  charten, 
copies  of  lettera-peteilit,  leaaea^  counterparts,  entries 
receipts  memorattda,  ^[reenents,  maps,  plans,  eleva- 
ttens,  drswiug8,papent  and  writings,  whereDy,or  by  any 
or  either  of  such  particulars,  the  several  embankments 
in  the  said  information  mentioned,  or  either  of  them, 
or  any  part  or  parts  thereof  was  or  were  stated  or 
^ewn  to  be  dommon  nuisances  or  a  common  nuisance, 
or  detrimental  to  the  said  rivetr  Thames,  or  an  injury  to 
her  Hapesty*s  snbjeets  navigating  the  same,  or  any  in- 
convenience to  the  navigation  thereo^^  orvniich  shewed 
or  tended  to  ahew  or  nmke  outthe  allHnd  truth  of  tba 
scTcral  UQlbandM  alhgaUons  contafned  in  the  said  iiir 
formation,  respecting  nie  aB^ed  interruption  to  fhe 
iVee  navigation  of  fhe  said  river.  And,  save  and  except 
the  deeds,  charter^  Instimnents,  mtries,  and  documents 
which  were  thereinbefore  refernd' to^  as  being  the  evi- 
dence of  the  case  of  the  defendants  e:!cdunvely,  and  tlie 
booki^  hutmments,  and  documents  comprised  in  the 
said  schedule,  the  defendants  denied  that  they  had  now, 
or  faad'latcJy  or  evar,  fo  their  custody,  possession,  or 
power,  divers  or  any  books  or  book  of  accounts  or  ac- 
count, deeds  or  deed,  instruments  or  instrument,  char- 
ten  or  charter,  letters-patent  or  letter-patent,  copies  of 
charters  or  copy  of  actiarter,  copies  of  letters-patent  or 
copy  of  a  letter-patent,  leases  or  lease,  counterparts  or 
counterpart,  entnes  or  entry,  recripta  or  receipt,  memot^ 
anda  or  memorandum,  agreementBoragreement,  maps  at 
map,  plans  or  plan,  elevations  or  elevation,  drawings  or 
drawing,  papera  or  paper,  writings  or  writing,  relating 
to  the  matters  in  the  said  information  mentioned,  or 
to  any  of  them.]  The  informant  excepted  to  the  an- 
swer for  insufficiency,  on  the  trround  that  ao  much  of 
the  information  as  required  a  dtscovery  of  the  charters, 
Ate,  under  which  the  corporation  claimed  to  be  ownera 
of  the  soil  and  bed  of  the  rrver,  had  hot  been  sufRcieotly 
answered.   The  portion  of  the  answer  relating  to  this 

SLrt  of  the  discovery  is  included  within  brackets.  The 
aster  allowed  theaxceptions  for  insufficiency,  and  the 
case  now  came  before  Ae  Court  on  exertions  takot  hjf. 
the  corporation  to  Ae  Kastra's  rqiort. 

Btth^ly  RoupeUf  and  RanMl  upeazed  fot  Ae  ct» 
pora^n,  and  supported'  the  exceptions. 

ITie  SoUdtor-wnerat,  TVriMr,  and  Sfauley  for  the 
Cnmn,  contend^,  that  the  defendants  were  bound  to 
answer  liioea  parts  of  the  tnformation  which  they  had 
<tecl}iied  to  answer.  Tt  vras  said  that  the  charters  of  the 
corporation  eonatitnted  their  title ;  but  th^  could  have 
no  title  except  hj  grant  from  the  Crown,  either  express 
or  hnpBed.  They  Aid  not  state  ih  the  answer  vriiether 
they  claimed  by  grant  from  tlie  Crown  or  by  implica- 
tion of  a  grant.  R  was  stated  in  the  answer,  that  the 
tion  were  possessed  of  numerous  ^osseanons, 


rij^tr,  and  "privileges,  many  of  which  had  en  recog- 
nised and  confimied  by  acts  of  Filament ;  but  they 
not  say  that-thb  particete  right  hadbeen  so  eonfInn«& 
They  did  not  state  any  specuc  ground  on  which  they 
rested  their  title;  and  !t  vras  open  to  them  at  the  hear- 
ing to  take  any  ground  they  pleased.  They  were  bound 
to  state  expressly  what  Uieir  title  was.  In  all  cases  in 
whidi  pwfieshad  been  protected  from  producing  doen- 
meBte  to  be  erldenoe  of  tiielr  thle,  they  baa 
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distinctly  stated  on  the  record  the  nature  of  their  title. 
Here  the  defendants  had  not  done  so.  {Edwards  v. 
Jones,  1  Ph.  601 ;  Smith  v.  The  Duke  of  Beaufort,  Id. 
209;  Bolton  v.  T/ie  Corporation  of  Liverpool,  I  My.  & 
K.  88).  They  merely  denied  the  title  of  the  Crown, 
and  set  up  a  title  in  themselves ;  and,  admitting  that 
they  had  evidences  of  title  in  themselves,  they  submit- 
ted that  they  were  not  bound  to  produce  them.  But 
supposing  that  the  defendants  had  sufficiently  stated 
their  title,  there  was  a  fiduciary  relation  existing  be- 
tween the  Crown  and  the  corporation,  as  conservators 
of  the  river,  which  entitled  the  Crown  to  call  upon 
them  to  make  the  discovery  required  of  them  as  to 
their  charters,  &c.  The  Crown  was,  by  law,  entitled 
to  the  bed  and  shores  of  the  river,  and  the  corpora- 
tion could  not  have  acquired  a  title  to  them  ex- 
cept by  grant  from  the  Crown.  As  conservators  or 
bailiffs  of  the  river,  they  were  trustees  for  the  Crown; 
and  the  various  acts,  alleged  to  be  acts  of  ownership, 
were  referable  to  the  office  of  conservator.  When  the 
office  was  granted  to  the  city  of  London,  the  rights  of  tlie 
Crown  over  the  river  must  have  existed ;  and  if,  wliilst 
filling  this  fiduciary  office,  the  defendants  also  acquired 
the  ownership  of  the  river,  they  were  bound  to  set  forth 
the  charters  by  which  it  was  granted  to  them,  or  in 
whi{:h  it  had  been  recognised  and  confirmed.  The 
Crown  was  entitled,  by  virtue  of  its  prerogative,  to  the 
discovery  now  sought.  When  the  equity  jurisdiction 
of  the  Court  of  Exchequer  was  transfened  to  this  Court, 
there  existed  in  the  Crown  a  peculiar  prerogative  in 
suits  between  it  and  the  subject,  by  whicli  it  was  enti- 
tled to  a  discovery  of  the  particulars  of  the  title  under 
which  the  subject  claimed. 

Bethell,  in  reply. — The  question  is  mistaken  on  the 
other  side,  and  the  argument  has  been  directed  to  the 
merits  of  the  defence.  An  answer  has  two  purposes: 
first,  discovery  for  the  benefit  of  the  plaintiff;  and,  se- 
condly, the  defence  of  the  defendant.  If  the  defence  is 
insufficient  or  obscure,  it  will  be  worse  for  the  defend- 
ant; but  the  plaintiff  cannot  object  to  the  answer  be- 
cause it  is  insufficient  as  a  defence  for  the  defendant. 
The  argument  for  the  Crown  is  divisible  into  three 
beads:  first,  that  the  defendants  have  not  pleaded  issu- 
ably — have  not  stated  the  nature  of  their  defence  in  a 
manner  sufficiently  clear  to  comply  with  the  ordinary 
rules  of  the  court;  secondly,  that  there  is  a  fiduciary 
relation  existing  between  tlie  Crown  and  the  defend- 
ants, which  disables  the  defendants  from  withholding, 
as  peculiar  to  themselves,  anything  relating  to  the 
matters  in  question ;  tliirdly,  that  there  has  existed  at 
all  times  in  the  Exchequer,  and  did  exist  at  the  time 
of  its  abolition  as  a  court  of  equity,  and  was  transfer- 
red to  this  court,  a  peculiar  prerogative  in  suits  between 
the  Crown  and  its  subjects,  which  entitled  the  Crown 
to  call  upon  the  subject  to  set  forth  the  nature  and  par- 
ticulars of  the  title  under  which  he  claimed.  As  to 
the  first  point,  the  notion  that  the  defendants  have  not 
pleaded  issuably  proceeds  on  a  misapprehension  as  to 
what  is  said  in  the  answer,  and  a  mistake  of  law  on  this 
point.  The  old  principle  of  law  was,  "  nullum  tempus 
occurrit  regi;"  but  that  rule  was  abolished  by  statute, 
and  a  prescriptive  right  may  now  be  acquired  against 
the  Crown.  By  the  stat.  1)  Geo.  3,  sixty  years'  adverse 
possession  will  bar  the  right  of  the  Crown ;"  and  the  Sta- 
tute of  Limitations  was  passed  for  the  purpose  of  doing 
away  with  the  necessity  of  shewing  the  origin  of  the 
title.  Prescriptive  title  is  founded  only  on  immemo- 
rial possession,  and  may  be  set  up  against  the  Crown  as 
against  individuals.  That  being  so,  the  argument  on 
this  head  is  reduced  to  a  question  of  criticism  whether 
the  words  of  the  answer  are  sufficient  to  point  out  the 
defence  relied  upon,  viz.  immemorial  possession,  and  the 
prescriptive  right  which  the  law  gives.  The  informa- 
tion itself  raises  the  question  of  immemorial  possession, 
though  the  allegations  are  not  so  distinct  or  technical 


as  the  expressions  used  by  the  defendants,  i 
conformity  with  the  language  used  in  issues 
inorial  usa^e  in  cases  of  moduses,  &c.  Tiie  c 
the  other  side  is,  that  prescription  is  nothir 
origin  of  it  is  shewn;  but  the  genius  an 
prescription  is,  that  you  have  lost  th' 
your  title.  You  ai'e  not  obliged  to  tract 
of  the  prescription,  which  would  abrogate 
itself ;  but,  if  you  trace  your  title  to  the 
antiquity,  the  law  relieves  you  from  shewii 
of  it.  1  he  defendants  would  have  lost  tl 
tive  title  if  they  had  mentioned  any  charte 
no  matter  how  far  back.  It  would  have 
to  plead  a  prescriptive  title,  and  ascribe 
cular  time.  Secondly,  the  argument  as  to 
relation  between  the  Crown  and  cortiora 
the  relation  is  similar  to  that  of  landlord 
and  that  a  bailiff  is  not  at  liberty  to  set  u] 
himself,  or  to  withhold  the  discovery  of 
which  has  come  to  his  knowledge  in  tt 
No  such  case  as  this  is  stated  in  the  infoni 
any  such  case  stated  or  admitted  by  the 
such  a  case  were  made  by  the  infonnatio 
ments  in  the  answer  would  put  it  alto^ 
court.  The  argument  is,  that  the  corpi 
done  the  acts,  alleged  to  be  acts  of  ownersu 
virtute  officii,  and  that  they  claim  a  col 
founded  on  those  acts.  But  the  informat 
they  have  done  acts  exceeding  their  power 
tors  not  virtute  officii,  but  as  owners  of  tl 
answer  of  the  defendants  is  conclusive,  t 
which  they  have  done  were  donenot  in  virtue 
as  conservators,  but  as  owners.  Tlie  office 
tor  was  not,  in  fact,  derived  from  the  Croi 
the  Legislature.  The  Crown  relies  ou  thi 
law  which  vests  in  it  the  ownership  of 
this  description,  and  it  is  entitled  to  all  ti 
which  can  prove  that  title  affirmatively,  ( 
which  relates  to  its  title  and  that  of  the 
nothit^  more.  The  right  of  the  Crown  c 
by  prescription,  and  the  defendants  put  1 
prescription  alone;  and  that  is  all  the  Cro' 
to  know.  All  the  charters  of  the  corporal 
ters  of  record,  and  it  is  not  attempted  to  b 
the  Crown  is  ignorant  of  wliat  charters  it 
As  to  the  prerogative  right  of  the  Crown  t( 
of  his  title  from  a  subject,  there  is  no  su 
cognised  in  this  court,  whatever  might  ht 
practice  in  the  Court  of  Exchequer. 

Turner  (in  the  absence  of  The  Solici 
claimed  the  right  of  reply  for  the  Solicitoj 
being  the  general  right  of  the  Crown. 

Bethell  said  there  was  no  foundation  for  i 

Lord  Laxgdale,  M.  R.,  said  that  he  wa 
of  the  existence  of  the  right  now  claimed;  1 
hear  what  the  Solicitor- General  had  to  say 

The  Solicitor-General  afterwards  waiv* 
and  his  Lordship  took  time  to  consider  hii 
the  exceptions. 

ApHl  4.— Lord  Langdale,  M.  E.— This 
on  upon  exceptions  to  the  report  of  the 
has  allowed  certain  exceptions  taken  by  tl 
General  to  the  defendants'  answer  to  the  I 
It  is  admitted  that  the  answer  is  not  full; 
fendants,  having  answered  to  some  extenl 
they  are  not  bound  to  answer  further,  _  Ar 
port  their  exceptions  principally  by  saying, 
stated  a  sufficient  title  to  the  matters  clai 
Crown  against  them  in  this  information,  t 
now  bound  to  state  further  the  particular' 
the  mode  in  which  they  intend  to  make  it 
evidence  by  which  it  is  to  be  supported.  I' 
of  the  argument  in  this  case,  it  was  su 
behalf  of  the  defendants,  that  this  endeavou 
further  discovery  waa  an  attempt  on  the  ; 


Digitized  by 


Google 


THB  JURIST. 


aw 


fmmlk  fni "ir****  of  the  subject.  I  men- 
i^lbr  Am  i>nrpOM  <rf' Btatinff,  that,  in  this 
DCtuoD,  I  hare  notning  to  <io  with 
tigDofthitnrt.  However,  the  suggestinii  <ioes 
ietoRi|DinlUBolMerTation — that  the  Cmwn, 
inftnMtitin,  is  seeking'  that  which,  it"  r<  io- 
1  tehtld  onlv  for  tlie  benefit  of  tlie  iiulilic  at 
inotforMyprivate  or  separate  interest  ^vIult- 
Ib  the  conjideration  of  this  case,  ^ve  liave  to 
lit  the  office  of  conservator  or  hiiilitf  oi  the 
■SgUid  at  the  right  to  the  ground  nixl  soil 
liid thares between  high  end  low  watermark 
Hiim.  It  ia  stated  by  the  informaUon,  and 
the  mayor  or  the  corpontion  of  the  city 
I W  for  tlmg  period  held  and  exercised  the 
•iEfforaniKmtor,  the  office  being  exercised 
■jttfor  the  time  being,  or  his  sufficient  de- 
M  tbii  there  is  no  controversy.  The  infor- 
nttet  illem,  "  that,  by  tlie  royal  prerogative, 
tdudNilof  the  coasts  of  every  port,  haven, 
rflheietjUid  navigalile  rivers  into  which  the 
•dIow!,and  the  short';  liL'twcin  lii^-h  and 
tniiit,belong  to  her  Majesty;  and  that  her 
luthrigM  of  empire  and  government  over  the 
inis  of  the  kingdom;  that  her  Majesty, 
'^rijlime  out  of  mind,  is  and  have  been 
tttfXnwn  of  England,  of  and  in  the 
df  'Jiqiidon,  and,9f  the  ilrer  Thsmea^ 
a  mfot  tpp  sea;  Into  ithd  from  ^hich 
jsfloWetf^anfl  Vpflowed ;'  thaf  the  same 
i  fmm  time  immemorial  h&s  been,  ati 
i^UiWdimvigable  river  and  king's  highway, 
WW,  with  their  shijig,  vessels,  boats,  or  craft, 
?miid  navi^te  at  their  own  free  will  and 
(0  moor  their  vessels  inconvenient  pails 
tf, Mt impeding  the  navigation  thurcuf;  that 
iinti  itiTe  held  the  otiice  of  conservator  of  the 
^iplioD,  or  undtr  bOme  grant  from  the 
fw  the  dnty  of  tile  mayor  "i  corporati^in, 

tWYitor,  is  to  see  lo  tlie  navigation 
topmrent  the  erection  of  nuisances 
b  th«:  riret,  and  to  regulate  the 
^  thit  iha,  in»p^  <nr  nnporatioa 
«  of  the  offlbe-  or  oonser- 

*  ^  vpm  any  interest  or  estate  in  the 
'    "i  the  bed  and  shores  of  the  river." 

luure  of  the  allegations  relating  to  the 
tlif  defendants,  on  their  part, 

'-c corporation  is,  and  from  time  immemo- 
|™^d  and  possessed  of,  and  well  entitled  to, 
actual  uniiiternipted  possession  of,  by 
?7jP  over,  the  bed  and  soil  of  the  river, 
r^'Wid  shores  thereof  between  high  and 
(n  l'  ^"^^  time  aforesaid 

^  and  exclusive  exercise  and  enjoyment 
,  ■  ^  belong  tt^.ud  are  capftble  ot  being 
^"Joyet)  by,  the  own«  of  ttie  legal  esUta 
badaad  soU  of  the  river"  ThU 
^7  cipmnd  with  eonriderable  obscurity ; 

l^^earion,  it  has  been  at  the  Bar,  and 
jl^,  explained  to  be  a  claim  on  the  part 
^  to  be  entitled  by  prescription  to  the 

bed  and  shores  of  tne  river — that  is,  to 

over  which  the  river  flows.  The  cor- 
ning this  title  not  to  any  incorporeal 
')ut  to  the  land — further  say,  "  that  from 
riid  tlity  have  hiid  and  helii  tlie  otiice  of 
rvator,  the  conservancy  of  the  river  being 

oeeapied  by  the  mayor  for  the  time 
■fident  deputy,  and  have  taken  for  tlieir 
M  and  profits  pntaining  to  the  same 

•  The  claim  of  uw  ooTpoiation  seenis  to 
ibWD  Innnemorially  owner  of  the  land 
l^m  flow^  and  has  also  immemorially 
fjfSOM  vi  ooanrvator  of  the  river.  U 


may  be  ohaerred,  that  the  right  claimed  hy  the  CiDwn. 
to  the  bed  and  soil  of  navinble  livers  is  a  right 
longing  to  the  Crown  hy  um  commtm  law,  and  ax- 
tends  and  is  applicable  to  the  bed  and  soil  of  tha 
river  Thames,  unless  excluded  by  a  stronger  title  fai 
the  defendants;  that,  by  the  general  rules  of  law,  a 
title  by  prescription  can  only  be  made  to  incorporeal 
hereditaments;  that  the  office  of  bailiff  or  conservator, 
clumed  contemporaneously  by  the  defendants,  implies 
an  authority  or  delegation  conferred  by  some  otner, 
and  can  scarcely,  if  at  all,  be  made  consistent  with  tlie 
claim  of  ownenhip,  which,  to  a  large  extent  at  least, 
would  exdnde  the  notion  of  any  such  delegation  or 
authority  from  another.  There  is  no  authority  for 
Bsying  that  the  grantor  of  an  office,  the  duties  of  which 
are  performed  upon  land. originally  belonging  to  the 
grantor,  is  not  entitled  to  compel  the  grantee  of  the 
office  claiming  the  land  todiscorer  the  means  by  which 
he  has,  as  he  alleges,  during  his  exercise  of  the  office, 
become  entitled  to  the  laiM,  or  to  the  property  npon 
which  the  authority  to  grant  the  office  depenaa  In 
the  present  case,  ana  on  this  occanoUj  without  entering 
Ihto  an  investigation  Of  the  general  rights  and  preroga- 
tives of  the  Crown  whh  respect  to  tfie  coasts  of  the 
Sea  "and  to  navigable  rivers,  I  oonrider  myself  bound 
to  comAto  the-condnuon,  that  the  office  ofeonservator 
or  bailiff  bf  the  river  Thames  must  haTebeen,  and  must 
be  held  to  have  heen,  derired  fx«n  tho  Crown,  and  held 
und^  tha  Crown  by  its  own  ffut  or  commlssloo,  or 
hy  ilei  of  Barlianrent  necessamy  made'  with  the  «on- 
cnrren^  of  the  Crown ;  and  that  t)n  p6wer,  estate,  or 
aiithority,'hy  hr  out  of  «bich  the  office  of  conservator 
orh^ffVaa  granted  or  derived,  muM  be  presamed  to 
haje  reserved  or  kept  to  itself  all  that,  was  not  grnnted 
wjth  tho  bfflee  of  eonservator.  I  am  .deurons  to  st^te 
this  distinctly,  In  order  that  if  it  be  erroneous  the  error 
may  be  th^  more  easUy  detected  and' corrected.  I  think 
that  the  office  of  conservator,  being  derived  from  the 
Cro%tf ,  Bkid  having  r^Qu;d  to  its  nature,  must  he  held 
to  be  of  'i  'fiduciary  n«ure;  and  that  the  corporation 
Must  be  held  to  bnv«  had'impeeed  dpon  it  not  only  the 
dnty  of  faithfully  executibg  the  office  of  conservator, 
We  of  lo  elercinra  it  aa  to  protect  and  not  tnemak 
upon,  file  rig^hts  orthe  CrowA.  Moreover,  the  office  of 
conservator  is  pliiinly  of  such  a  nature,  that,  in  the 
^rformance  of  its  proper  duties,  many  and  eaity  oppw- 
luntties  would  occur  of  doing  somewhat,  more  tbu  a 
narrow  and  strict  performance  of  the  duties  required, 
and  that  some  degne  of  extension  might  be  convenient 
and  useful,  and,  for  that  reason,  woiud  be  more  likely 
to  he  permitted  or  acquiesced  in  fbr  the  occasion,  than 
complained  of  on  behalf  of  the  public ;  and,  therefore, 
In  a  case  like  thi^  such  acts  as  might  seem  to  he  acts  of 
ownership  may  have  less  probative  force  than  they 
might  have  in  many  other  cases.  The  other  grounds 
on  which  the  defendahta  eUm  to  be  protected  from 
discovery  do  not  appear  to  me  to  he  of  any  weight ; 
and,  «i  a  oonnderatHn  of  the  wlude  case,  having  rttiud 
to  the  nature  of  the  Utle  claimed  to  the  bed  or  eoU  of 
the  riter,  to  the  eircnmstanecs  under  which  it  is  claino^ 
and  to  the  relation  which  subsisted  between  the  Cwwn 
and  the  corporation  in  respect  of  the  conservancy,  I  am 
of  opinion,  that  the  defendants  are  not  entitled  to  re- 
fuse the  discovery  which  they  .are  required  to  make; 
and;  therefore,  that  the  exceptions  to  fhe.Mastet's  re- 
port must  be  disallowed.  I  have  come  to  this  con- 
clarion  without  reference  to  any  peculiar  right  in  the 
Crown  to  clum  more  discovery  than  can  be  claimed  by 
one  subject  against  another;  and  I  giTO  no  opinion 
whatever  npon  that  point. 
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VICE-CHANCELLOR  OF  ENGLAND'S  COURT. 
Be  Bartholomew's  Will. — March  31. 
Trustees  Relief  Act — Costs. 
Upon  a  Petition  for  Pa^fnent  out  of  Court  of  the  Amount 
of  a  particular  Lcrjacy  paid  in  under  this  Act,  the 
Court  has  no  Jurisdiction  to  order  Payment  of  any  of 
the  Coats  in  the  Matter  out  of  the  Testaloi-'s  general 
residuary  Estate.    Observations  upoii  the  Operation  of 
the  Act  with  regard  to  Costs. 

Petition  for  payment  out  of  court  to  the  petitioner, 
as  tbe  pereonrU  representatiYc  of  a  deceased  infant  le- 
gatee, of  the  amount  of  a  legacy  which  had  been  paid 
in  by  the  trasteeg  of  the  will,  nnder  the  Trustees  Relief 
Act,  10  &  ]I  Vict.  c.  96.  An  adverse  claim  was  made 
by  the  teatatoi-'s  residuary  legatee,  and  the  petitioner 
served  this  claimant,  as  well  aa  the  trustees,  with  the 
petition. 

Bcthell  and  Nalder,  for  the  petitioners. 

Malina,  for  the  residuary  legatee. 

Hetherington,  for  the  trustees. 

The  Vice'Chascbllor  was  of  opinion  that  the  peti- 
tioner was  entitled. 

A  question  was  then  made  as  to  the  costs  in  the 
matter,  the  amount  of  the  particular  legacy  only  having 
been  paid  into  court. 

Betkell  and  Nalder  proposed  to  pay  the  costs  of  the 
trustees  out  of  tht;  fund  in  court,  but  not  those  of  the 
residuary  legatee,  who,  they  contended,  ought,  accord- 
ing to  the  ordinary  rule,  to  resort  to  the  testator's  ge- 
neral estate  for  his  costs,  and  had  no  right  to  receive 
them  out  of  the  particular  fund. 

Malins. — You  served  us  with  the  petition :  the  gene- 
ral rule  is,  that  a  party  served  is  to  have  the  costs  of  his 
appearance.  The  Court  has  no  knowledge  as  to  whe- 
ther or  not  there  is  any  residuary  estate  for  the  payment 
of  costs. 

Bcthell.— \i  is  true  we  served  the  adverse  claimant, 
but  that  is  the  consequence  of  the  act;  but  he  need  not 
have  appeared.  He  compelled  us  to  come  to  the  Court, 
and  came  himself  to  get  what  he  could.  The  i-ule  in 
all  ca^es  ia,  that  if  I  apply  to  the  Court,  not  adversely, 
but  in  the  way  of  administi-ation,  and  a  party  is  necog- 
SMy  to  enable  me  to  obtain  what  I  require,  and  I  serve 
him,  tliat  is  for  my  benetit,  and  I  pay  him  his  costs 
accordiugly;  but  here  the  adverse  claimant  has  pro- 
voked tbe  necessity  of  our  coming  hei  e. 

Vice-Chancellor. — It  seems  to  nie  that  there  is  an 
injustice  in  this  act  of  Parliament,  because  it  treats  the 
fund  paid  into  court  in  the  same  manner  as  if  it  had 
been  carried  over  from  the  testator's  general  estate  to  a 
particular  account  in  a  cause.  Here  I  have  jurisdiction 
over  nothing  except  this  particular  fund.  The  peti- 
tioner served  the  residuary  legatee ;  he  must,  therefore, 
mve  him  his  coats — that  is  n  further  injustice  in  the  act. 
This  very  thing  occurred  to  my  mind  when  I  first  had 
occasion  to  deal  with  the  statute,  which  then  appeared 
to  me  to  be  fraught  with  manifest  injustice,  inasmuch 
8S  an  executor,  by  paying  money  into  court,  might  put 
parties  into  a  worse  situation  than  they  would  be  in  if 
a  bin  were  filed,  in  which  latter  case  thev  wosld  get 
their  costs  out  of  the  general  estate ;  and  i  had  a  con- 
versation with  the  Lord  Chancellor  upon  tbe  subject, 
and  certainly  the  impression  on  my  mind  from  that 
conversation  was,  that  it  was  the  intention  of  the  sta- 
tute to  do  this  very  piece  of  injustice.  It  seems  to  me, 
that,  as  the  act  of  Parliament  has  deprived  the  Court 
which  is  administering  the  jurisdiction  of  the  power  to 
give  costs  out  of  the  general  fund,  they  must  come  out 
of  the  particular  fund.  The  act  ought,  I  think,  to  be 
revised.  All  parties  must  have  their  costs  out  of  the 
fund  in  court.  Sitting  hcrf,  I  have  no  jurisdiction  to 
order  it  otherwise.  (See  Re  Sharpe.  15  Sim.  271;  Re 
Staples,  12  Jar.  273), 


The  London  and  North-westerk  Rai 
V,  Sbuth. — April  26. 

Railway  Company — Chmpauatim- 
A  Landotmer,  whose  Property  vhu  m 
Railway,  required  the  Company  to  tut 
settle  the  Compensation  by  Reason  of  tiii 
injuriously  ajvcted  by  ike  Diversion  q 
Injunction  to  restrain  him  from  pro 
fttsed. 

By  the  act  9  &  10  Vict.  c.  cccUx,  in 
Lands  Clauses  Consolidation  Act,  the  L 
mingham  Railway  Comj)any  were  emp 
a  railway  through  part  of  the  town  of  B 
it  was  in  the  act  provided,  that,  before  ' 
Bartholomew-street,  in  Birmingliam,  tht 
road  instead  of  it,  to  the  satisfaction  of  th 
of  the  Birmingham  Street  Act.  This  Ci 
a  subsequent  act,  inconx)rated  with  o 
name  of  the  London  and  North-western 
pany.  The  Company  stopped  up  and  di 
mew- street,  which,  as  altered,  passed  s 
the  railway  into  the  next  street,  instes 
straight.  The  defendant,  Henry  Smith 
property,  consisting  of  houses,  warehon 
shops,  in  Bartholomew-street,  a  short  d 
point  at  which  the  street  was  diverted, 
nis  property  was  mentioned  in  the  bo" 
or  had  oeeii  tjiken  or  used  for  the  puq 
way  and  works.  On  the  12th  Marc 
served  a  notice  on  tiie  Company,  clain: 
pensation  by  reason  of  his  property  tx 
affected,  and  rendered  leaa  eligible  and 
stopping  up  of  Bartholomew-street;  a: 
native,  requiring  tiie  Company  to  snin 
settling  the  amount  of  compeusation. 
now  filed  their  bill  against  Smith,  char^ 
should  issue  their  warrant  to  the  sben 
jury,  they  would  thereby  admit  that  th 
entitled  to  some  compensation ;  and  t 
summoned,  would  have  no  power  or  & 
termine  the  question;  and  that  the  pl< 
vised,  that  if  they  should  make  default 
warrant,  defendant  might  recover  the  fu 
the  bill  prayed  a  declaration,  that  Smith 
to  compensation,  and  prayed  that,  if  nec 
might  be  directed,  or  that  it  might  be  o 
tained  under  the  direction  of  tbe  Court, 
was  entitled  to  comjwnsation;  and  tlu 
be  restrained  from  taking  anj-  proceeili 
Company  pursuant  to  his  notice,  and  fi 
the  Company  to  gnmmon  a  jury,  and 
any  action. 

Bethell  and  Speed  now  moved,  on  boln 
pany,  for  the  injunction,  and  contended  t 
aut's  lands  were  not  taken  or  injuriously 
tl)e  COth  section  of  the  Lands  Clauses 
Act,  so  as  to  give  any  occasion  for  B  ^ 
The  London  Dock  Company^  5  Adol.  & 
Tfie  Bristol  Dock  Company,  12  East,  429 
Canal  Company  v.  Twibell,  7  Beav,  10; 
471). 

Matins  and  Metcalfe,  on  the  other  side 
equity  is  that  we  are  not  entitled  to  con 
this  bill  is  good  for  anything,  any  del 
may  come  here  and  ask  for  delay  on  *t 
time.  Reg.  v.  The  Lancaster  and  P' 
Railway  Company  (6  Q.  B.  Rep.  759)  is 
there  is  no  equity  to  prevent  parties  fro 
a  jury  merely  because  it  would  be  an  i 
something  was  due.  If  the  defendant  do 
diet  by  default  on  account  of  the  defendai 
they  have  no  right  to  come  here  forrehe 
shall  be  of  opinion  that  damage  has  oot  bi 
will  not  give  damagfee. 
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ilr  tfkdei"  mean^  affected  tt^  a  natter  of 
tcti^  SUM  jure.  It  soems  by  tUe  iMWDigs  of 
■ttlieact  conteDii>Iat«d  tk«  injinj  WMn  the 
nidoii^  what  it  was  lawfully  entitled  to  do. 
jkn(ily^I&e  act  mnst  suppoM  that  the 
iriOfneBed  l^iUy,  and  not  sine  jni*,  other- 
'mfuy  will  be  liable  io  on  actios. 
iKCEuoa.— Tbe  defendant  allcfiei^aaamat- 
^flttt  he  is  within  the  act,  becaim  the  thing 
kM^HM  has  "  hurt"  bis  property—I  uee  that 
bknt  to  the  phrase  in  the  act  of  ^rliament 
riyaltct;"  and  if  tbetnte  constmetionof  tfae 
iiD,ui  connexion  Tvith  tlu'  (llith — tf  ' tlie  nna- 
euftitiction  of  the  wouU  in  tlir  131st  section 
'in  any  tense  of  the  word,  witliout  regard  to 
ik(  thing  is  done  de  jure  or  sim.  jure — if  that 
■  nnstrnctiijn,  the  question  of  tUct  is  broacht 
«  the  proceeding  which  the  defendant  naa 
IsB^t  proper  to  take.  I  do  not  Bjarii^  on- 
ridi  it,  teqnire  tb«  diiBBiai>n  to  b«  «amed  any 
Kwue.  the  qnea&a  most  be  triad  soBdwir 
aJ  Uk  method  of  tTyiTig  it  by  means  of  pro- 
Btk  notice  that  you  have  given  is  as  good  a 
avt  be  devised.  I  do  not  my  self  tee 
^tliiii|  so  plainly  wron^  and  contTarr  to  law 
Mtrat  tue  defendant  has  ntlopted  fk>r  the 
tfkomg  the  question  uf  injury  in  &et  de- 
lalo justify  this  Couvt  in  intcrtering,  in  any 
fcaenini^  of  those  w.jrJs.  Suppose  a  person 
Bjitreethad,  witliiu  half  a  y:ird  of  the  line 
flny,  a  Elas5-,-hop — (lie  C'n'sf.iat  tremor  in 
6  ri»-shop  might  bu  kept,  hy  reABon  of  the 
fat  engiBes  on  the  railway,  migfat  prodnee 
nut  imai^  his  goods  as  would  very  much 
"  ■^  lesttKot  bat  think  thai  the  house 
il'W  injaTioiisly  affected,  although  the 
'iksve  a  p«-fect  ri^ht  to  do  what  they 
litli^thBt,by  the  Diiildin^  of  tbe  rail- 
V  UwfQl,  the  tenant  of  a  pavtionlar  hoose 
lily  put  to  a  greater  course  of  perambtUaUon 
wwije  would  he  subject  to.  Whether  that 
a  mt  affect  tliehoaae,  l*>a(ine8&iafiir  ajuiy. 

petion  umpmiai,  on  appeal.  Ok  Kmj, 


'1^'  ■Con^tiutUion — ward. 
f(^omr  aUand  Lemd  for  the  Purpoae  of 
^MMendt.  Tie  Compensation  mtn^&rred 
VAr.  77u  Award  did  not  fix  the  AmoMit  of 
^Laaihv:ne.r  now  applied  to  /iav€  the  Amount 
iMTd'd,  aitdy  in  addition  to  tJte  Amt9tmt 
,toh<  jjaid  the  CosU  of  leeinntj  Actmmt* iif  tlu 
\<ad certain  otht^r  Coslii  :—'i/r!d,tkatt  after 
tii  AppiKotioJi  for  Inceslnient,  he  kad^iiopted 
''^ty  the  Awarii.  i 
«caster  and  Carlisle  Railway  Att,  7  ViCt. 
fterproTiding  fi.rp;i\  mi-iit  <it  compomdoB- 
I  court,  it  was  enactt^d,  (-.  101),  that  the 
^ueei}'  might,  in  nil  .surh  cases,  except 
Hifaoald  have  been  deposited  bj  laaaon  (tf 
ifaii  ef  any  party  entitled  tlwRto  to  se- 
ll or  to  onmv  <Hr  seleaae  the  ]anda  in  re- 
iffta  sane  aaaald  be  payabli^  vrder  tiie 
UbwiDgniattetB,  iocloaing  tb«efai  all  rea" 
rges  and  expcnpes  incident  thereto^  to  be 
company;  that  is  to  s.iy,  the  oosts  of  the 
of  the  taking  or  usini;  of  the  land^  or 
I  hare  been  incurred  in  consequeaee  thereof 
Bocb  costs  as  were  therein  otherwise  pro- 
nd  certain  other  co.-ts  attfiniiiig  the  inveet- 
■eL2fi2  tbe  oompany  was  einpowerad  (o 
eartain  distaBc««f  the  nilr 


way,  for  the  pwpeae  of  eUainins  ■ateriats.   9y  8  &  1> 

Vlot.  o.  Ixxxiii,  relating  to  a  branch  of  the  ratlwsv, 
al^r  a  recital  of  the  Ibrmer not,  ft  was  enaetad,  t\u\i, 
if  the  compensation  claimed  or  offisred  m  Nmaet  of 
any  land&  or  of  a^y  intonst  in  any  lands,  taken  or 
m%uiaad  £av  or  iuuriow^  affeetod  bj,  the  exeention 
of  the  -cailwaj  anid  bisadi  by  tlw  Hod  recited  act 
er  Uiis  act  aothoriaed  to  be  made,  as  to  Um  nlw 
of  ntoh  laoila,  <a  of  any  iateNst  thanin,  or  to 
the  compenMtioa  to  Iw  made  in  raqiect  Uiereof,  dull 
exceed  601^  and  if  the  party  clainiing  oonpeoMtwa 
deiDTe  to  have  the  saaie  setUed  by  w^itntion,  tmk 
■gnify  auoh  deain  by  notice,  in  writing,  to  the  OM*. 
pany,  before  they  have  isned  their  warrant  to  sommon 
a  jury,  in  respeet  of  such  laads,  under  the  proTisions 
in  the  said  recatod  act  ooatained,  stating  in  such  notice 
the  nature  of  the  intoest  in  respect  of  which  such 
party  daims  oempensatien,  and  the  ameont  of  the 
onnpensation  so  cUimed,  ^  suae  shall  be  so  settled 
aeoardingly  and  proyiaim  was  made  for  the  aj^teint- 
nunt  ef  an  mapire.  Sect.  S7.  **That  ail  ttia  ooata  of  aB|r 
such  arbitration,  and  incident  thereto,  to  be  aattled  vjf 
the  arbitrators,  shall  be  borne  by  the  companv,  unless 
the  arbitratoTB  shall  award  the  some,  or  a  less  sum 
than  shall  hare  been  otFered  b^  the  compan;f,  in  which 
case  each  party  shall  bear  his  own  cwts  incident  to 
the  arbitration,  and  the  costs  of  the  arbitrators  shall 
be  borne  by  the  parties  in  equal  proportions.*'  The 
Lancaster  and  Canisle  R«lway  Company,  bavinr  en- 
tered npen  and  occupied  certain  pieces  of  land,  in 
which  tne  petitioners  were  interested,  for  the  pnrpo'-c 
of  obtaining  materials,  the  petitioners  gare  notice  if 
their  desire  to  have  the  compensation  setUed  by  arbi- 
tration, and  arbitrators  and 

ingl^  appointed.  The  company  offered  lOOCV.,  the 
umpire  awarded  147Bf.  1^.,  and  awarded  that  the 
costs  and  charges  Incident  to  the  aiMtntini  we 
to  be  paid  aecwdiiw  to  the  prorlnons  of  the  aeti  of 
Parliament.  He  did  not  eetne  the  amount  of  these 
costs  and  charges;  but  they  were,  by  arrangMwnt  be- 
tween the  parties,  taxed  by  the  Taxing  MaMer  of  the 
Coart  of  Queen's  Bench,  who  appeared  not  to  have 
allowed  certain  sums  ^d  to  witUMses,  or  the  expense 
of  surreying  sod  keeping  an  account  of  the  materials 
•taken,  which  had  been  included  in  the  bill  carried  in  be- 
fore him.  The  money  awarded  had  been  paid  Into  court, 
and  the  petition  prayed  for  the  investment  of  die  pur- 
diaae-money  and  the  payment  ef  diTideoda  to  the  per- 
sons entitled  thereto;  and  that  it  ndglit  be  referred  to 
the  Taxing  Master  of  the  court  to  tax  tite  petitioBeist 
ooatfl^  chaigee^  and  expenses  incurred  in  eanaafneneeef 
the  aid  eoiDpeny  having  token  posseenon  of  the  nM 
land^  and  in  keeping  an  aceonnt  of  the  amount  and 
raliie  ef  tiie  stone  and  matotiala  so  taken  by  tin  said 
eompaoy,  and  otherwise  eonnected  with  the  taking  of 
the  land  by  the  companr,  and  in  and  about  the  e»^ 
amining  and  measnring  the  qnarries  made  by  the  said 
company,  and  in  eeonring  the  attendance  and  pay- 
ment of  witaesses,  and  of  this  ^plication  and  incident 
thaeto. 

Elderten,  for  the  petitioners,  asked  for  the  costs  uf 
surveying  aitd  keeping  an  account  ef  the  materials 
taken.  Sect.  161  says  thsit  tbe  Coart  has  power  to 
order  pqment  of  the  coats  of  the  pnvhase,  m  of  taldug 
or  winff  the  lands.  Now,  here  luu  ben  no  purchase, 
bnt  only  a  temporary  occQpatlott  or  nifatg,  the  casta 
'  •inddoit  to  whidi  are  to  be  paid  by  the  cmnpamy. 
Sect.  16  says  that  the  arlutratars  shall  award  oae£% 
but  does  not  say  that  no  other  costs  are  to  be  given  bj 
the  CourL  By  delegating  the  d«ty  of  eetimaungceiU 
to  the  Master,  they  Aev  that  thev  did  not  eonsitar 
thai  they  had  givcA  the  landowner  his  costs. 

F^ttMf  for  the  oompany. — The  arbitrators  must  be 
tahen  to  have  faicbided  the  ooato  of  ^eping  asi  aoceant 
in  theamenaAafeBBpeMatiBo;  tbey  wen  wpewwl 
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to  give  the  landowner  such  compensation,  and  no  doubt 
they  did  so.    The  costs  of  the  arbitration  are  a  totally 
difi^rent  matter,  and  they  have  not  touched  them. 
Elderton,  in  reply. 

Vice-Chancellor. — It  appears  to  roe  that  the  very 
Btatement  of  the  petition  shews  that  the  whole  of  the 
claim  which  the  landowner  had  in  respect  of  the  injury 
was  referred  to  the  arbitrators,  and  the  arbitrators  have 
awarded  the  sum  of  1478/.  lOa.,  which  is  a  sum  beyond 
that  which  the  company  offered  to  give,  and  that  sum 
has  been  paid  into  court ;  and  the  petitioners  adopt  the 
award,  to  the  extent  of  asking  to  have  the  compensa- 
tion-money invested  ;  and  they  also  ask  to  have  the  costs 
taxed  by  the  Taxing  Master  of  this  court.  1  think  that 
they  cannot  adopt  the  award  in  part,  and  reject  it  in  part, 
but  they  must  abide  by  what  the  arbitrators  have  award- 
ed as  to  costs ;  therefore,  as  to  this  further  inquiry,  it  is 
not  matter  that  I  can  deal  with.  I  must  take  it  to 
have  been  settled  by  the  awai-d  ;  and,  though  I  may  not 
myself  approve  of  the  method  which  the  arbitrators 
have  adopted,  I  cannot  interfere  with  what  a  party  has 
himself  adopted. 

VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
GoRDOx  V.  Hope.— JVfi.  23. 
Marriage  Settlement —  Words  "  Children  atid  Issue." 

A  Fund  was  settled  by  Deed,  the  Dividends  to  be  paid  to 
the  Husband  and  Wife  for  their  respective  Lives,  and 
after  their  Deaths  the  Capital  to  be  divided  equally 
among  the  Children  and  Issue  of  the  Husband  begotten 
on  the  Wife,  to  be  paid  to  Sons  at  Twenty- one  and 
Daughters  at  Twenty-one  or  Marriage,  after  the  Death 
of  the  Parents.  There  were  Three  Children  of  the 
Marriage,  but  only  One  survived  the  Parents: — Held, 
that  the  Fund  teas  vested  in  the  Children  of  the  Mar- 
riage as  they  respectively  came  of  Age,  and  was  payable 
to  them  or  their  Represaitatives  on  the  Death  of  the 
Parents. 

This  suit  was  instituted  for  the  purpose  of  having  a 
declaration  of  the  Court  on  the  construction  of  a  deed 
of  settlement.  By  an  indenture,  dated  23rd  February, 
1784,  after  reciting  an  intended  marriage  between 
George  Gordon  and  Ann  Fischer,  certain  parties  cove- 
nanted with  trustees,  that,  as  soon  as  the  marriage 
should  he  solemnised,  the  whole  fortune  of  Ann  Fis- 
cher, consisting  of  50,000  rupees,  more  or  less,  should 
be  vested  in  the  trustees,  upon  trust  to  place  out  the 
sums,  when  remitted,  in  the  names  of  the  trustees,  upon 
trust  to  pay  and  apply  the  interest,  dividends,  and  pro- 
duce thereof  to  the  said  George  Gordon,  for  life;  and 
after  his  decease,  to  the  said  Ann  Fischer,  for  her  life; 
and  after  the  decease  of  the  survivor,  upon  trust  to 
pay,  divide,  and  apply  the  principal  to,  amongst,  and 
equally  between  all  and  everj-  tne  children  and  issue 
of  the  said  George  Gordon,  to  be  by  him  begotten  on 
the  body  of  his  then  intended  wife,  if  more  than 
one,  share  and  share  alike,  to  be  transferred  and 
paid  unto  such  of  them  as  sbnll  he  a  son  or  sons  at 
his  or  their  respective  age  or  ages  of  twenty-one 
years,  and  to  sucn  of  them  as  should  be  a  daughter 
or  daughters,  at  her  or  their  a^e  or  ages  of  twenty-one 
years  or  day  or  days  of  marriage  respectively,  which 
should  first  happen  after  the  deceose  of  the  survivor  of 
the  said  George  Gordon  and  Ann  Fischer.  And  it  was 
thereby  declared  and  agreed,  that  the  interest,  divi- 
dends, and  produce  of  the  said  principal  sum,  or  a  com- 
petent part  thereof,  should,  in  the  meantime  and  until 
the  same  should  have  become  due  and  payable  to  the 
children  and  issue  of  the  said  then  intended  marriage 
as  aforesaid,  be  applied,  paid,  and  disposed  of  towards 
and  in  their  and  each  of  their  education  and  mainte- 
nance ;  and  in  case  there  should  he  no  child  or  issue  of 
the  said  intended  marriage,  or,  there  being  such,  all  of 


them  should  happen  to  die  in  the  lifeti 
George  Gordon  and  Ann  Fischer,  his 
or  the  survivor  of  them,  then  the  trustei 
the  same  upon  trust,  as  the  wife  should 
marriage  took  place.  The  money  wi 
England,  and  invested  in  the  funds.  T 
of  the  marriage  three  children,  John  ( 
Gordon  the  younger,  and  Helena  Fi 
John  Gordon  attained  twenty-one,  an 
three  children,  one  of  ^vhom  died  ia 
George  Gordon  the  elder.  Geoi^e  Gord 
died  in  the  lifetime  of  his  father,  Geoi 
elder,  (but  whether  under  age  or  not,  tl 
dence  to  shew),  and  without  having 
Helena  Frances  Gordon  survived  her 
death  of  George  Gordon  the  elder  (wj 
wife,  Ann  Fischer)  there  were  living 
Gordon,  his  daughter  and  only  survii 
had  long  since  attained  twenty-one;  Fi 
a  granddaughter,  (who  married,  and  hi 
at  tlie  time  of  his  death)  ;  and  Theodo 
besides  the  widow  of  John  Gordon, 
Frances  Leonora  and  Theodore.  Tbe  \ 
Frances  Helena  Gordon,  the  only  chile 
her  parents,  George  Gordon  and  Ann  1 
tained  tlie  age  of  twenty-one ;  and  by 
to  be  entitled  to  the  whole  fund.  The 
Gordon  was  the  executrix  of  his  wil 
claimed  one  moiety  of  the  fund.  Frani 
her  husband  and  Theodore  claimed  i 
fund  should  be  divided  into  five  parts 
to  Frances  Helena  Gordon,  the  daug 
Gordon  the  elder,  and  one  equal  fiftli 
them,  Frances  Leonora  and  her  two  cl 
other  fifth  to  Theodore,  her  brother. 

Bacon  and  J.  H.  Law,  for  the  plain 
that,  according  to  the  true  conslnictioi 
ment,  she,  as  tne  only  child  of  the  ma 
vived  her  parents  and  attained  twentj 
tied  to  the  whole  fund  absolutely ;  for 
who  answered  both  requisitions  could  U 
even  if  that  were  not  so,  she  would  be  « 
half,  as  having  attained  the  age  of  twen 
representative  of  her  brother,  he  being 
child  of  the  marriage  who  attained  that 
entitled  to  the  other  moiety.  They  ins 
that  the  former  was  the  true  constructio 
ment.  The  claim,  if  any,  on  behalf  of 
the  son,  by  his  representative,  would  ni 
way,  as  the  Master  had  not  been  able  to 
ther  he  attained  twenty-one  or  not. 

Lloyd,  for  the  widow  of  the  son  of  ( 
the  elder,  contended,  that  she  wasentith 
of  the  fund  in  right  of  her  husband,  w 
she  was;  that  the  settlement  limited  th 
ment,  and  the  rule  was,  that,  if  that  wei 
would  not  interfere ;  and  that  it  vested  ' 
tlenient  at  twenty-one.  [He  cited /ft""? 
(3  Ves.  &  B.  79) ;  Schench  v.  LegK 
Whiting  Y.  Force,  (2  Beav.  671);  and 
Edwards,  (2  Russ.  &  My.  577).] 

Wigram  and  Stoift,  for  the  two  grai 
survived  George  Gordon  the  elder,  na 
Leonora  and  Theodore,  argued,  that,  un 
construction  of  the  words  "  children  an» 
settlement,  the  grandchildren  were  enU 
surviving  child,  (the  plaintiff),  to  share 
to  take  equal  shares  with  her.  Tbat  tl 
tinction  ia  generally  drawn  between  wi 
roents  in  the  construction  oftheword  ' 
in  a  settlement  that  word  had  been  hela  * 
children,  as  decided  by  Lord  Hardwici; 
Blackman,  (1  Ves.  sen.  1971,  and  tlwt  tl« 
begotten  of  a  particular  body"  are  "ot  ™ 
tion,  as  was  decided  in  Evans  v. 
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i^Umd  of  a  daughter  were  entitled,  So^  in 
ilpftiDtiiieiit,  where  the  appointmoit  Ifl  tob* 
iTonrof  "iasoe,"  the  appointitiMit  must  be 
udcbildKB,  or  it  H  Toid.  {DaheU  t.  If^iM,  i 

}■  "      ;  ' 

ecoDBael  also  appesradlivtbe  adnunistratdr 
George  Gordon  tne  yoonger,  who  died  in  the 
hia  £sther,  and  for  the  two  children  of 
mora. 

ff>r  the  representative  of  the  grandson  of 
■icn  the  L-ldor,  who  died  in  liis  lifetime,  re- 
in.' V.  ./"fics,  before  cited,  as  shewing  that 
wtTc  entitled  ;  but  agreed  that  the  fund 
,  a-  ail  the  cbildn-n  and  issue  attained 
Mil  the  life  of  Gt'iTpc  Gnr^lun  tlif  elder. 
Bbite,  V.  C, — Tilt-  fund  was  vested  in  the 
iUw  marri^e  between  Georee  Gordon  the 
bo  Fueher,  ae  they  respeetivdy  <^me  of  age, 
«ae  otitled,  or  ibmx  r^reBentatires  were 
DhptidoQ  the  death  of  tbepareqta.  The 
tkpud  ODt  of  the  fiqid,  ai  between  s^citor 


DXTIK  t.  Thorks.— /VJ.  23. 
Uf  Pwea^Refetwee  to  Poustr — Period  of 
Division. 

ftiti  10001.  to  svch  Persons,  and  in  such 
■fcl  u  his  Wife  should  by  Deed  or  W ill  ap- 

■^n  Default  of  Appointme7it,  he  bequeathed 
ILwib),  and  to  bi  equally  divided  bettceen,  her 
V  BnAeri  and  Sisters.  The  Wife,  ^  her 
If  i^miiikg  at  all  to  ker  Husband,  or  to  his 
rhOit  Poteer,  bequemlAed  many  Legacies^  to 
cl.ifwnlV'lOOO/.,  mdgmehtr  Cloiku  (she 

»  ditr  Property  J  to  One  ef  her  Sitltrs 
ittik  Wife  I  Will  was  not  an  Exercise  of  the 

■  E.mde  hit  Will,  One  Brother  of  his  Wife 
^.  ii'hen  A.  B.  died,  tkere  were  Two  Brothers 
Vw  SiOtrt  of  hit  Wife.  When  th  e  Wife  died, 
muBmhertand  only  Two  Sisters  living:  — 
'^ndtrihe  Words  "  snrviring  Brothers  and 
r^(**  Wife,  (he  Two  Sister!'  of  the  Wife  lit- 
irDeort  vere  entitled  to  the  1000/.,  in  c-/ual 

JBEott,  bvhis  will,  dated  27th  May,  1831, 
•wiMilhed  (among  other  legacies)  the  sum  of 
^%  nnto  such  person  or  persons,  and  in  such 
Ml,  K  hia  said  wife  ahonld  by  any  deed,  or  by 
u<l  testament  in  writing,  nominnte  and 
ud,  in  default  of  such  nomination  and  ap- 
K  lie  jtare  and  bequeathed  the  said  ram  of 
'to,  tad  (0  be  efinally  divided  between  and 
winrriTing  brothers  and  sisters.  The  testa- 
tod  (be  defendants,  Robert  Thorns  and  Jere- 
ing,  hia  executors.  Tlie  testator  died  in  July 
htriDg  his  widow,  two  of  her  brothers,  and 
vrimi  mmting,  one  bntbor  ba.'fiog  died 

kSHioit,  the  widow  of  the  testator,  made 
iM  1st  Norember,  1893,  oontaininffbeqneste, 
wiDg  fonn 1  give  aDd  bemMalli  to  Wil- 
li of  &c,,  the  ram  «f  ■  of  lawftd  money 
atain,  for  his  whole  and  sole  use  and  benefit, 
misted  of  bequests  of  160/.  to  each  of  her 
d  Bisters,  William  Tooth,  John  Tooth,  Sarah 

Jane  Hewlett;  160/.  to  the  children  of  her 
ster,  Mary  Leedham ;  50/.  to  each  of  four 
ms not  relations;  40/.  to  another;  and  10/. 
l-9enant  living  with  her  at  herdeath,  (mak- 

the  5iim  of  JOOO/.)  The  testatrix  then 
1  all  her  clothes  to  one  of  her  sisters,  and  op- 
illiam  Boulter  and  Bailey  Webb  executors, 
lid  Dot  Diaketbe  slightest  reference  whatever 


band's  will,  nor  any  allusion  to  him  or  to  his  will. 
WiUiam  Tooth  and  John  Tooth,  the  two  remaining 
brothers  of  Elisabeth  Elliott,  died  after  the  date  of  her 
will,  and  before  bar  deotaae.  Her  atitafc  Mfor  hm^ 

Itam,  M  died  W»1lb»  teata&^a  dWth. ' 

Elliott  died  In  1843,  learfof  611I7  her  two  Ai6ut, 
Satth  Hunt  and  Jane  H«wl«tl^  liorriTing.  Sai«h 

Hunt  having  died,  the  preseiiif 'mfWas  instituted  by 
the  executor  of  her  wilt  against  execntors  CKf  tiie 
will  of  Robert  KlHott,  the  origilitd  tetrtator,  and  against 
such  of  the  legatees  of  Elizabeth  Elliott  as  claimed 
under  her  will ;  and  it  prayed  a  declaration  that  the 
sum  of  1000/.  had  not  been  appointed  by  Elizabeth 
Elliott,  and  that  Sarah  Hunt  and  Jane  Hewlett,  as  the 
two  only  surviving  sisters  of  Elizabeth  Elliott,  were, 
upon  her  death,  entitled  to  receive  the  1000/.,  as  in  de- 
fftult  of  appointment  of  that  ram;  that  Ae  defbndanti^ 
88  exeeuton  of  Robert  Elliot^  mi^t  be  ordered  to  piy 
theplaintUTiaaaoBBcatararSiialfHiint,  vmfmMjot 
th^  foflW.,  Vlth  bxiM  ft»m  tin  deatft  of^Sliiiia^ 
Elliott.  The  canse  was  set  down  for  hearing  npon 
further  directions. 

Russell  and  Bigg,  for  the  plaintiff,  argued,  that,  as 
there  was  no  reference  in  the  will  of  Mrs.  Elliott  to  her 
power  over  the  fund,  nor  even  to  the  fund  itself,  there 
was  no  execution  of  her  power;  and  that  the  mere 
fact,  that  the  amount  given  by  her  will  was  exactly  the 
same  as  the  fund  over  which  she  possessed  the  power 
of  appoint  men  t,  was  no  sufficient  indication  of  her  in- 
tention to  exercise  her  power.  The  Court  would, 
therefore,  declare  that  the  plaintifif  was  entitled  to  one 
moiety  of  the  fnnd. 

Kenyon  Parker  and  ViXlierh  for  Aa  iOTiTing 
KD  of  Mary  Leedham,  contended,  thai  muMi  tha 
power  given  to  Elizabeth  Elliott  were  neM  to  hava 
been  exercised  by  her  will,  that  will  must  necessarily 
be  wholly  inoperative,  as  she  had  not  any  other  pro- 
perty in  the  world,  excepting  only  her  articles  of 
cluthing,  beyond  what  she  took  under  her  husband's 
will.  It  should  be  particularly  borne  in  mind,  that 
Mrs.  Elliott  was  tenant  for  life  of  the  property  left  by 
her  husband;  and  that,  with  tlie  exception  of  the  be- 
■[UCht  of  her  clothes  tu  one  of  sisters,  and  making 
an  appointment  of  her  executors,  her  will  was  exclu- 
sively confined  to  specified  bequests  of  pecuniary  Iwa- 
cies,  amounting  precisely  to  the  ram  of  1000/.,  that 
being  the  cxaet  amount  «f  tha  aum  orer  whlcb  au  had 
the  pomor  of  anpolntuaiit.  In  Jam  r.  Adbr;  (t 
Mer.  633),  the  Court  refused  any  inquiry  as  to  the 
state  of  a  testatrix's  property  at  the  date  of  her  will, 
die  having  bequeathed  sums  exactly  equal  in  amount 
to  the  money  over  which  she  had  a  power  of  ajipoint- 
ment ;  yet,  m  Forbes  v.  Ball,  ( 3  Mer.  437  ),  decided  by 
the  same  judges,  a  similar  gift,  by  the  donee  of  the 
power,  of  exact  amount,  but  without  reference  to  her 
power,  was  held  a  valid  exercise  of  the  power.  [They 
also  cited  Lownds  v.  Loumds  (1  You.  &  J.  ■14.'))  and 
Lorell  V.  Knight,  (3  Sim.  27-'>). 

0^>ome,  for  the  administrator  of  Mary  Poole,  one  of 
the  deceased  children  of  Mary  Needham,  contended,  that 
the  power  was  duly  exercised ;  for  that  although,  in  an 
ordinary  case,  the  anwimt  of  waamt^m^  being  tfmlter 
in  the  aggregate  with  the  fowl  affFirUen  the  power  la 
^tven,  is  not  sufficient  to  tsAeata  Mt  iatention  to  exercise 
It,  yet  in  the  present  caselt  was  so,  since  the  testatrix  had 
no  other  pecuniary  property  on  which  any  will  could 
operate.  QHe  cited  Lempriere  v,  Valpy,  (5  Sim.  108); 
Mackinlay  v.  Sison,  (8  Sim.  661);  and  Churchill  v. 
Dibben,  (9  Sim.  447,  n.).j  But  should  it  be  held  that 
the  power  was  not  well  exercised,  then  the  fund  would 
become  divisible  among  the  brothers  and  sisters  of  Mrs. 
Elliott  living  at  the  death  of  the  original  testator, 
Robert  Elliott;  and  for  this  reason— the  words  " sur- 
viving brothers  and  sisters"  could  be  satisfied  by  that 
inl«iimtatioD,  for  one  bnther  had  than  alnady  diad; 
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indeed,  he  had  died  long  before  the  date  of  the  will, 
and  he  might  well  be  supposed  to  have  that  fact  in 
tQtnd  ia  si>eaking  of  his  wife's  "  eurviviog  brothers  and 
msters."  On  the  otlier  hand,  tliese  words  couM  not  be 
satisfied  bv  referring  the  words  to  the  time  of  the  death 
of  the  wiaow,  for  dh  the  brothers  were  tiien  dead,  and 
Asters  only  were  living,  naiuely,  Mnr^'  Hunt  and  Jane 
Hewlett;  and,  moreover,  the  natural  construction  was, 
those  living  at  the  death  of  Robert  Elliott.  The  cases 
in  support  of  such  a  view  go  to  shew  that  there  is  no 
di£«rence  where  the  gift  is  to  one  for  life  &c,  and  then 
a  gift  over  of  the  capital.  HoUoway  v.  HoUoway  (S 
Ves.  399)  was  of  that  nature;  which  case  is  observed 
on  by  Lord  Cottenham,  in  Ware  v.  Rowland^  (2  Phill. 
635),  with  approbation. 

Knight  Bkucb,  V.  C. — The  question  in  this  case  is, 
wliether  the  correct  interpretation  to  be  put  upon  the 
language  used  by  the  testatrix  is, — whetiier  it  is  a  pro- 
per meaning  to  be  attributed  to  her, — that  she  made  a  gift 
of  her  own  property,  and  not  a  gift  out  of  the  property 
of  her  husband.  It  rests  with  those  who  contend  that 
the  words  the  testatrix  has  used  are  not  to  receive  what 
is  their  correct  interpretation,  namely,  to  give  her  own 
ptftperty,  to  demonstrate  that  that  should  be  so — the 
burthen  is  upon  them.  They  cannot  shew  that  such 
was  her  intention  by  any  reference  in  her  will  to  the 
instrument  creating  the  power,  for  thtre  ia  none;  they 
esnnot  shew  that  intention  by  any  reference  in  her 
will  to  the  property  subject  to  the  power,  for  there  is 
none,  subject  only  to  the  observation,  that,  according 
to  the  state  of  her  affairs,  her  own  property  was  of  in- 
considerable amount  at  the  time  ;  and,  if  that  should 
be  looked  at,  it  is  in  a  very  high  degree  improbable  she 
had,  b^  giving  pecuniary  legacies,  an  intention  to  give 
anythmg  else  than  wliat  she  had  under  tlie  power,  those 
pecuniary  legacies  being  siniilar  in  amount  to,  or  rather 
being  identical  in  amount  with,  the  fund  over  which 
alie  had  the  power  of  appointment.  The  weight  of 
authorities  and  of  principle  is,  that  sums  being  identical 
in  amount  with  tlie  fund  over  which  the  uonee  of  a 
power  had  authority  to  appoint,  and  the  mere  insuf- 
ficiency of  her  property  to  answer  the  subjects  given 
by  the  will,  and  which  are  not  given  in  execution  of 
the  power,  are  not  enough  to  raise  more  than  a  conjec- 
ture; and,  therefore,  not  enough  on  which  to  found  a 
judicial  determination.  The  cases  cited  at  the  Bar  do 
not  negative  such  a  rule.  Lownds  v.  Lownds  was  a 
case  decided  by  a  judge  whose  opinion  is  entitled  to  the 
highest  respect  and  consideration;  but  there  tliere  was 
substantially  a  sufficient  reference  to  the  property  sub- 
ject to  the  power;  for  it  is  there  stated,  that,  in  pur- 
suance of  certain  orders  made  in  thecau8e,2-148/.19a..3t/. 
CoQflols,  187^.  10*.  New  4/.  i)er  Cents,  and  145/.  17*. 
Bast  India  Stock,  were  set  apart  and  invested  to  an- 
swer the  moiety  of  the  five  twentieth  parts  of  20,000/., 
and  the  dividends  were  paid  to  the  donee  of  the  power 
during  his  life.  Then  the  will,  which  was  attested 
according  to  the  power,  stated  this: — *'  It  is  ray  will  and 
mind  that  500/.  shall  be  sold  out  of  the  funds  as  soon 
B&  convenient  after  my  decease,  and  the  2000/.  to  re- 
main in  the  funds  during  my  wife's  life,  and  the  in- 
terest arising  fi-om  the  same,  to  be  equally  divided 
amongst  my  dear  wife,  my  son  William,  and  niy  daugh- 
ter Ann,  share  and  share  alike;  and  it  is  my  will  that 
1000/.  shall  remain  in  the  funds,  and  my  daughter, 
Ann  Homycroft,  to  receive  the  dividends,  as  they  be- 
come due,  on  the  funds  during  her  natural  Hfe,  and,  at 
her  death,  the  1000/.  to  be  equally  divided  among  her 
children,  share  and  sliare  alike;  and  the  other  1000/. 
that  I  have  in  the  funds  unto  my  son,  William  Lownds, 
at  my  wife's  decease."  It  was  there  asserted  Mr. 
Warwick,  the  learned  counsel  for  the  defendants,  that 
the  only  probable  question  was,  whether,  with  refer- 
ence to  the  subject  of  the  power,  it  could  by  infer- 
awe  be  considered  as  a  due  execution;  and  then,  after 


referring  to  Jones  v.  Tucker,  where,  he  aa 
as  to  the  state  of  the  testatrix's  property 
fused,  he  says,  that  that  case  was  decided 
while  in  the  following  August,  the  very  n( 
same  Master  of  the  Rolls,  in  Forbes  v,  Bf 
to  a  conclasion  diametricaUy  o^poate. 
Chief  Baron  to  whom  I  have  before  reft 
do  not  see  how  I  am  to  get  at  tlie  real  poi 
unless  I  am  at  liberty  to  look  at  what  wa; 
of  the  testator,  and  the  state  of  his  propei 
of  declai-ing  that  intention."  The  words 
Lownds  v.  Lownds  are  not  general :  whe 
funds,  he  says,  "sold  out  of  the  funt 
he  speaks  of  the  other  JOOO/.  "that  '. 
funds;"  and,  therefore,  aa  I  have  said, 
to  argue,  and  it  was  true,  that  there  wii 
a  sufficient  reference  to  the  fund  wliicl 
perty  subject  to  the  power.  In  that  c; 
said  by  Mr.  Warwick,  and  has  been  sa 
that  Jmes  v.  Thicker  was  opposed  to  j 
(though,  in  this  latter  case,  1  do  not  tl 
tended  to  pronounce  a  decision  on  the  j 
two  cases  are  consistent  so  far  as  that  b  ( 
a  note  to  Loionds  r.  Lowtuis  I  find  it  tb 
ferring  to  the  case  of  Forbe*  v.  Ball) : — "  1 
to  the  state  of  the  property  of  A.  C.  a 
making  her  will  does  not  seem  to  have  t 
The  two  cases,  as  I  have  said,  may  be  r 
when  I  refer  to  the  report  of  Forbtt  v. 
it  was  held,  that,  on  the  construction  of  1 
donor  of  the  power,  there  was  an  ijnplie 
relations  of  the  donee  in  default  of  ap[Kiini 
therefore,  it  was  once  decided  that  there 
the  relations  in  default  of  appointment,! 
tion  of  valid  execution  or  not  of  the  ^ 
unimportant,  because  the  only  nextof  ki 
was  a  lady  of  the  name  of  Ball,  and  she 
dren  were  the  only  parties  to  whom  thf 
could  be  made.  Thus  they  stood  in  the 
by  parties  who  could  have  no  interest  i 
for,  the  Court  having  held  that  there  was 
lationa,  the  fund  could  not  fall  into  the  i 
contended.  The  question  was  not,  thereft 
adversely  conducted  ;  and  I  cannot  attribi 
Ham  Grant  (who  had  just  before  dec 
Tucker)  the  expression  of  opinion  on  s  I 
not  contested,  I  must,  although  almost  a 
it,  decide  against  what  I  firmly  and  since 
have  been  the  intention  of  the  testatrix,  t 
of  appointment  has  not  been  exercised, 
however,  by  the  authoritiea;  I  cannot  hel 
I  must  Bo  decide.  With  reference  to  tl 
survivorship  raised  by  Mr.  Osborne,  I  thi 
on  principle  and  authority,  the  true  c* 
Robert  Elliott's  will  is,  that  "surviving 
sisters"  means  brothers  and  sisters  livmg 
of  his  widow.  The  decree  must  be,  itfter 
the  sisters  of  the  wife  living  at  her  deat 
to  the  1000/.  as  in  default  of  apptuntnici 
count  against  the  defendants,  Thorns  ai 
the  principal  and  interest  of  the  1000/.,  ai 
all  parties,  as  between  solicitor  and  cliei 
out  of  the  fund ;  and,  after  payment  of  tm 
moiety  of  the  principal  and  interest  be  P*" 
tees  to  the  plaintiff.  The  decree  will  d' 
bind  the  representfitives  of  J.  and  W.  1*"' 
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Practice— £vidence—^»^'- 
MoHon  by  the  Defendant,  that  he  ntisM  be  « 
fVitness  upon  the  Trial  of  an  /if^Jf"* 
materially  interested,  refvsedf  w'^^.^'yj 
Tills  was  a  common  creditor's  w"** 
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IT,  who  wat  the  son  of  the  testator,  bad 
fore  the  Master,  a  sam  of  500^.  upon  a 
1  to  have  been  EiTeii  him  hy  hia  father, 
of  arreais  of  salary  for  services  remlered 
tor  in  his  business  of  a  wini.-ineri-liunt, 

having  disalloweii  the  claim,  ami  found 
d  was  voluiilai-y,  tlie  defi'ndmit  excepted 
■t,  and,  upou  the  hearing  of  the  excep- 
1649,  the  Court  diwttwl  aai  iBBoe 

to  a  coart  of  law  to  try  the  quartiam 
bether  ths  tesMer,  at  the  time  of  «■»• 
nd  to  Ute  defendnit  for  the  said  asm  «r 
riibted  to  the  obligee  therein  uaraed  in  the 
«Ay  exprtssed  to  be  secured."    And  the 
^RMM  in  terms  which  made  the  defend- 
yplnttiff  upon  the  trial  of  the  issue.  A 
(wnr made,  on  behalf  of  the  defendant  in 
t  it  might  be  made  part  of  tiie  order  direct- 
it,  that  he,  the  defendant  in  equity,  and  the 
liintiff  in  the  issue,  mi;*ht  lie  examined  and 
In;:!  on  the  trial  ef  the  aaid  iaeue,  at 
t!K>  respfclivB  poxtiaB  Ifaqnl^'er  of 
'-.i'  vunseL 
T.  Parker,  aaob,  opf  OM>i  fai  nppert  of 

L 

«Dr-GmeraI  ami  WiKeodt,  contfB. 
tnas  anthoritim  were  refeeni  for— 

Briaiare,  (Jac.  576);  Snllm  V.  Watts, 
ril;  ifGroTor  v.  Bainbrigge,  (V.  C.  W., 
i);  Woirani  v.  Braithwaite,  (1  Ves.  &  B. 
LChao.  rrac,  p.  1065,  Headlam's  edition; 
'■ffi-ii^,  [4  Mad.  2rW);  Milner  \.  Sinaleton, 
efvit.;  ;};  Parker  v.Morell,  (2  Phill.  45-1). 
EftnH'.A>i,  V.  C. — I  very  much  doubt  wlie- 
tewof  the  apjdication  before  me  cm  jiossi- 
jded  with  any  useful  result.  All  that  can 
■Why  the  order  is,  tliat  tlie  defendant  shall 
Bthe  witness-box.  When  there  he  will  not 
B  for  Either  party,  and  tMe  Coart  will  hare 
te  compel  the  parties  to  exsmiQe  him,  nor 
Bcnmbent  on  the  «omH  «f  ]ftw  to  do  eo.  The 
vin  jmMbly  that  no  qnestione 
<t  The  defendant,  however,  has  aslte<l  to 
[■Arfthe  chance  of  what  may  arise  from 
in  the  witnem-box.  The  application 
loiy  to  have  been  made  at  the  heuring,  fur 
•■'here  the  order  can  be  made  it  always 
•>  My  nice  question  whether  it  shall  be 
'Jl  After  the  cause  haa  been  heard  and  dis- 

■Coort  U  hardly  in  a  positiim  to  decide 
■••fwch  importance.    \Vaiviii{^  that  ob- 

■  oIiserTe,  that  the  nih  s  of  evidence 
*iB  eqnitj  m  at  law,  and  that  a  court 

M  Hare  tnafc  •  party  as  a  witness 

■  tut  ftn  »  cowt  «f  lam  will,  except, 

'  ts^Bffriiasry  ama,  where  it  fcde 
•  ifinetion  aa  the  aAett  AenM  be 
tas  been  said,  that  the  order  is  sometimes 
lokruptey;  bot  the  peculiar  manner  of  ad- 
jostice  in  bankruptcy,  as  distinguished  from 
Intion  of  justice  between  the  parties  to  a 
wad  for  distingnishing  the  case  of  bank- 
nilar  orders  have  also  been  made  in  caiiJ^e^  ; 
'  ray  experience  goes,  I  am  not  aware  that 
T  has  in  any  case  {with  the  exception  of 
^lHott,  unreported)  been  made,  except 
diealvry  ^plication.  (Dan,  Chan.  Prac. 
it  ^rtiactira,  though,  perhaps,  not  laid 
ujuw  Hllnrify^li  pninijr  pointed  at  in 
t  fa  Ih  fbtfei  T.  iiw  ifwu,  (Jac.  516). 
:atory  sppSca&m,  fhe  Court  looks  at  the 
he  parties,  forthe  pBTpew  of  trymg  not 
)f  ri?ht,  bat  the  question  whether  there  is 
'Uoi  the  Court  will  take  upon  itself  to 
WHflj  juail^a      v^yami  -nhrn  the 


Coort  cannot  determine  betwem  the  affidarMi,  it  aanda 

the  case  to  a  jury.    In  Gompertz  v.  Amadeil,  (4  Mti  ft 

C.  449),  an  issue  was  directed  to  try  the  rerj'  qneation 
in  the  causo,  but  the  parties  were  not  examined;  and 
the  Lord  Cliancellor  afterwards  held,  that  the  verdict, 
though  undDubtedly  t- vidence,  did  not  pR'clude  the  par- 
tics  fntm  pn-ceediii:;  with  the  cansf,  and  ^'oing  into  fresh 
evidence  in  support  of  their  ca.se.  in  MilHer  v.  Single- 
foil,  (unreported),  the  Vico-Chancellor  of  England  di> 
reeled  an  iame,  tae counsel  in  the  eaw*  brfiwof  opinim 
^maJmm  to  h*  «Mte(|f .  M  *»Tice-Chan- 
oiiilbf  d&iuavll  ef  the  «<a»,^  the  party 
shonid  be  examined,  and  thereby  gave  him  an  oppo^ 
tunity  of  being  a  witness  in  support  of  his  own  intensti 
Upon  appeal  to  the  Chancellor,  *'mbiaciiishntli  points— 
first,  that  no  issue  ought  to  havo  bet  n  direi  ted  ;  and,  se- 
condly, that,  if  it  were,  that  particiihir  diieetinn  in  tlie 
issue  was  improper — the  Lord  Cliancellur  reserved  his 
judgment.  When  he  afterwards  deliverei!  his  judj^- 
ment,  he  did  not  notice  that  pnint ;  but,  on  his  attention 
being  called  to  it,  he  remarked  that  the  thing  had  been 
done  before.  He  allowed  the  issue  to  be  tried  afterwards^ 
and  the  party  did  proceed  ufoa  his  own  evidence. 
That  case  I  have  referred  to.  anAwkKt^fttrtki^riMft*- 


nfl^  and  T  most  say,  that.  wMtoirftrt  wtltf—  <l>' 
pVMrfoife,^  ih*  liord  Cnmcellor'B  opinioo,  l3iBt  ivhal 
naiffeeen'diBm  was  properly  donewno^  n  mv«i«H| 
he  a  precedent  for  another  case.  ft'wai^WT  apeiU 
case;  indeed,  I  am  satisfied  that  Ite  fitoi' CniuirtDli 
did  not  mean  by  that  to  lay  down  any  geMral  proporf- 
tion.  I  do  not  think  that  this  is  a  case  in  which  Z 
ought  to  make  the  order.  I  was  pressed  with  thia 
— that  tliere  was  an  analogy  tliat  might  be  taken 
from  a  recent*  act  of  Parliament  and  the  practice  in 
bankrui)tcy.  It  is  said  that  act  empowers  the  parties 
t'j  iiiive  tlie  benefit  of  their  own  testimony.  If  that  ia 
the  law,  I  am  bnund  to  fullnw  it.  Tlie  fact,  that,  in 
eases  of  small  amount  in  local  courts,  parties  are  allowed 
to  eive  evidence  on  the  trial,  of  IblAr-aWB  iBteRft%ll 
rather  an  ar:gDment  against  Aaa  ftpit'  la-ottler  cMMt 
The  axvnment  that,  in  this  ease,  thm-endd  he  my  vrU* 
denoe  m  the  fact,  except  the  evidence  of'  the  paorty,  ia  ■ 
ground  much  too  refined  for  the  Court  to  act  upon.  It 
may  be  true  that  there  are  cases  in  which  the  parties 
have  no  other  evidence  of  their  rights  ;  and  it  may  be 
true  that  they  may  fail  for  want  of  other  evlilence. 
But  I  cannot  think  that  this  is  a  case  in  which  any- 
such  distinction  can  be  made  available  forthe  purposes 
of  thia  motion.  It  must  therefore,  be  refused,  with 
ceiAib 

ooxna  OK  qcxeks  bsbgxl 

SITTINGS  IN  BANC  AFTER  HILARY  IBBM.' 

Suw-  V.  The  York  and  Nefmt  tAiDuanj  BaxlwjX' 
CoMPAinr.— /"ci.  24. 
DedartUion  m  Cbw  a<aed  that  DefendanU  vere  iVo- 
prittora  of  the  Y.  and  N.  M.  Bailmg/,  and  qf  eerttkk 

Carriaget  for  the  Conv(yanc€of  Pataengers,  Cattle,  and 
Cfoods  and  Chattels  upon  the  taid  Railway  for  hire; 
that  they  received  Aine  Horses  PlaintWlo  he  safely 
and  securely  carried  in  the  Carnages  of  Defendants  ^ 
the  Railway  far  Hre;  and  that  thereupon  it  was  the 
Duty  of  Defendants  safelg  and  semreiy  to  carry  and 
coittry  mid  deliver  the  Horses  of  Plaintiff;  ana  then 
acetnd  the  Loss  of  Oneby  reason  of  the  Insufficiencji  <^ 
One  of  the  Carriages.  It  apj'-arcJ,  that,  when  the  Horset 
were  received,  a  Ticket  icas  tjivcii  to  Plaintiff,  stati  ' 
the  Amount  paid  by  Plaintiff  for  the  Carriage  of  i 
Horses,  and  the  Journey  they  were  to  go,  ana  Aa  ' 
al  lA*  Bolbm  tka  fotlomita  Mmofrndums — ' 
&  TIKu  7%elet  it.  iasmad  nOffeel  to  O*  Ommi^a  mOtT' 
tiM^taRi^^C!MV^ne0ieiat»oeiitr,aa&aGom^ 

»  fleefft  10 'Vic*,  e.  9S,  s.  B4. 
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pany  mil  not  be  responsible  /or  any  Injury  or  Damage, 
hoicever  caused,  occurring  to  Horses  or  Carriages  while 
travelling,  or  in  loading  or  unloading:" — Held,  thai 
the  Terms  contained  in  the  Ticlet  formed  Part  of  the 
Contract  for  the  Carriage  of  the  Horses  ;  and  (hat  the 
alleged  Duty  of  Defendants,  safely  and  securely  to  carry 
and  convey  the  Horses,  did  not  arise  upon  that  Contract. 
Case. — The  declaration  stated,  that  whereas  the  de- 
fendants, before  and  at  the  time  of  &c.,  were  the  pro- 
prietors of  a  certain  railway,  to  wit,  the  York  and 
North  Midland  Railway,  and  of  certain  carriages  used 
by  them,  the  defendants,  for  the  carriage  and  convey- 
ance therein  and  thereon  of  passengers,  cattle,  and  goods 
and  chattels  in,  upon,  and  along  the  said  railway  and 
other  railways,  for  hire  and  reward  to  them,  the  de- 
fendants, in  that  behalf;  and  whereas  the  plaintiff 
heretofore,  and  before  the  committing  by  the  defendants 
of  the  grievance  hereinafter  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  a.  d,  1847, 
at  the  request  of  the  defendants,  caused  to  be  delivered 
to  the  defendants,  and  the  defendants  thereupon  then 
received  from  the  plaintiff,  divers,  to  wit,  nine  horses  of 
the  plaintiff,  to  be  safely  and  securely  carried  by  the 
defendants  in  and  upon  the  carriages  of  the  defendants 
on  and  by  the  said  railway  and  certain  other  railways, 
to  wit,  from  York  to  Watford,  in  the  county  of  Ilert- 
ford,  that  is  to  say,  from  the  York  terminus  of  the  said 
York  and  North  Midland  Railway  to  a  certain  railway 
station  or  stopping-place  called  the  Watford  station,  being 
astation  of  and  upon  a  certaui  other  railway, and  to  be 
safely  and  securely  delivered  to  the  plaintiff  at  Wat- 
ford aforesaid,  to  wit,  at  the  said  railway  station  called 
Watford  station,  for  certain  reasonable  reward  to  the 
defendants  in  that  behalf;  and  the  defendants  having 
so  received  the  said  horses  as  aforesaid,  tor  the  purpose 
aforesaid,  it  thereupon  became  and  was  the  duty  of  the 
defendants  safely  and  securely  to  caiTy  and  convey 
and  deliver  the  said  horses  of  the  plaintiff  as  aforesaid ; 
yet  the  defendants,  not  regarding  their  duty  in  that 
Delialf,  did  not  nor  would  use  due  and  proper  care  in 
'  and  about  and  for  the  carriage  and  conveyance  as  afore- 
said of  the  plaintiff's  said  horses  from  York  aforesaid  to 
Watford  aforesaid;  but  then,  to  wit,  on  the  day  and 
year  aforesaid,  took  so  little  and  such  bad  care  in  this 
behalf,  and  so  wrongfully,  improperly,  and  negligently 
conducted  themselves  in  and  about  the  caiTying  and 
conveying  of  the  said  horses  of  the  plaintiff,  that,  by 
reason  and  in  consequence  of  the  then  insufficiency  and 
defective  state  and  condition  of  a  carriage  of  the  de- 
fendants wherein  one  of  the  said  horses,  being  of  great 
value,  to  wit,  of  the  value  of  200^.,  was  then  being  car- 
ried and  conveyed  by  the  defendants  on  the  occasion  afore- 
said, the  said  fast-mentioned  horse,  whilst  being  carried 
and  conveyed  therein  by  the  defendants  on  the  occasion 
aforesaid,  was  then  killed,  and  the  said  last-mentioned 
horse,  being  of  the  value  aforesaid,  tliereby  became  and 
was  wholly  lost  to  the  plaintiff,  to  the  plaintiff's  da- 
mage of  200/.  Pleas:  first,  not  guilty;  secondly,  that 
the  defendants  did  not  receive  from  the  plaintiff  the 
said  horses  in  the  said  declaration  mentioned,  or  any  of 
them,  to  be  safely  and  securely  carried  by  tiie  defend- 
ants in  and  upon  the  carriages  of  the  defendants  on  and 
by  the  said  railways  in  the  said  declaration  in  that  behalf 
mentioned,  to  wit,  from  York  to  Watford,  &c.,  to  be 
safely  and  securely  delivered  to  the  plaintiff  at  Watford 
aforesaid,  in  manner  and  form  Stc. :  conclusion  to  the 
country.  Thirdly,that,onthe  day  andyeai-in  the  declara- 
tion in  that  behalf  mentioned,  they  received  from  the 
plaintiff  the  said  horses  of  the  plaintiff  in  the  declaration 
mentioned,  to  be  carried  by  the  defendants  from  York, 
in  the  said  declaration  mentioned,  to  Watford,  in  the 
said  declaration  mentioned  ;  subject,  nevertheless,  to  a 
certain  contract  between  the  plaintiff  and  the  defend- 
ants then  on  that  behalf  made,  namely,  that  the  plain- 
tiff should  undertake  all  risks  of  conveyance  of  the  said 


hoi'ses  whatsoever,  and  that  the  defen 
be  responsible  for  any  injury  or  d 
caused,  occurring  to  the  said  horses  wl 
wit,  on  the  said  railways  in  the  sa: 
that  behalf  mentioned,  or  in  loading 
same;  and  that  the  said  horse  in  the 
in  that  behalf  mentioned  was  killed, 
and  damage  to  the  plaintiff  in  the 
in  tliat  behalf  mentioned  occurred, 
horse  was  travelling  in,  upon,  and 
railway  in  the  said  declaration  mentio 
York  and  North  Midland  Railway 
Replication  to  the  third  plea,  tha 
received  from  the  plaintiff  tne  said  hi 
tiff,  to  be  carried  as  in  the  said  de 
behalf  mentioned,  without  any  such 
said  third  plea  mentioned  being  in 
made  between  the  plaintiff  and  the  de 
ner  and  form  &c. :  conclusion  to  t 
the  trial,  before  Alderson,  B.,  at  the 
Yorkshire,  in  1848,  it  appeared  that 
horse  which  caused  its  death  was  oct 
feet  in  one  of  the  horse-boxes  in  whii 
horses  were  placed,  and  which  defect 
to  the  servants  of  the  defendants,  who 
ceasfully,  to  cure  it.  On  the  other  hai 
proved  that  the  plaintiff  and  his  ser' 
the  same  train  with  the  horses,  and  a 
from  time  to  time  ;  and  that,  when  th 
ceivcd,  a  ticket  was  given  to  the  plai 
amount  paid  by  the  plaintiff  for  thi 
horses,  and  the  journey  they  were  to  j 
the  bottom  the  following  memorandui: 

'*  N.B.— This  ticket  is  issued  subje 
undertaking  all  risks  of  conveyance  w 
Company  will  not  be  responsible  for  i 
mape,  however  caused,  occurring  to  h 
while  travelling,  or  in  loading  or  unloi 

It  was  contended  for  the  defendants 
tiff  had  not  proved  the  contract  out  of  i 
duty  arose,  and  that  the  evidence  supp< 
stated  in  the  third  plea.  The  learned 
the  ticket  constituted  the  proper  evideu 
between  the  plaintiff  and  the  defendai 
plea,  though  in  the  terms  of  the  ticket, 
legal  effect  of  the  contract ;  for,  accoi 
Mells,  (6  East,  428),  every  such  contra 
exception  of  injury  or  damage  arising 
ciencv  of  the  carriage  provided  by  the 
that  'if  the  ticket  limited  the  commot 
the  carrier,  yet  it  did  not  support  the  th 
the  plea  stated  a  contract  witliout  that 
jury  found  that  the  carriage  of  the  de 
sufficient,  and  caused  the  death  of  the  1 
verdict  for  the  plaintiff,  damages  183/.  I 
reserved  to  the  defendant  to  move  to  eii 

In  the  following  Easter  Tei-m,  (Apri 

Knowles  obtained  a  rule  nisi  accordini 
trial  on  the  ground  of  misdirection,  cil 
borough,  in  Nicholson  v.  iVillan,  (5  t 
Latham  v.  Ruiley,  (2  B.  &  C.  20);  Pal>^ 
Junction  Railway  Company,  (4  Mee.  & 
569). 

In  Hilary  Term*, 

Martin  and  Dearsley  shewed  cause.- 
no  variance  between  the  contract  as  stat* 
ation  and  the  contract  as  proved.  I'iie 
a  contract  to  can-y  is  to  carrj'  safely  aii( 
gard  being  had  to  the  relative  rights  ai 
parties."  (Tindal,  C.  J.,  inRoseyJi* 
880).  If  the  words  "  safely  and  secure 
ted,  a  sufficient  cause  of  action  wouK 


•  Jan.  22.  before  Lord  Demnw.  C.  J-.  P** 
and  Wigbtmaa,  JJ.   The  wgument  vu  coat 
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Hu  pliintiff  was  entitled  to  succeed  on  the 
le.  Secondly,  as  to  the  effect  vf  the  notice 
he  third  pli-a,  it  is  the  dut^-  of  carriers  to  use 
rdinm-  care,  and  to  provide  fit  and  proper 
The  object  and  effect  of  a  notice  liinitiTij; 
.itv  is  to  protect  them  against  unexpt  ctcii  and 
le  "accidents;  [Biriett  v.  Willan,  2  B.  &  A. 
M^aw  V.  Bennett,  i  Price,  31 )  ;  but  they  are, 
inding  ^ch  notice,  liable  for  gross  negli- 
m  T.  Pieiford,  8  Mee.  &  W.  443,  460,  461 ; 
iSuliDents,  s.  562,  citing  Z^fon  v.  Mellf,  5 
J  Abbott  on  Shipping,  3^,  7th  ed.)  Ag^, 
nmace  between  the  contract  and  the  state- 
Ik  thethird  plea,  because  that  statement  omits 
tinofKTOBBnegligence.  {Laikam  v.  Rut/fy,2 
1).  And,  further,  tne  limitation  of  the  liability 
contained  in  the  receipt  is  no  qualifica- 
r^ct.  (Skat  V.  Fao;},  5  B.  &  A.  342). 
;;ed  to  sect5.  4  and  (i  of  stat.  11  Geo.  4 

; ,  J.  J  lYwon,  and  T.  Barstoic,  contra. — That 
:uT.:  nastbe  present,  although  in  form  an 
li..  L  oe,  and  although  it  does  not  specifically 
kt  (jeiendutta  as  common  cpnurik  is  virta- 
ic^n  ex  eontractn,  was  decUad  m  Dtde  t. 
I  ¥^281).  Non-joMer  rajdit  hm  been 
feitbi  abstement.  (PoimB  t.  Lmlm,  2  N.  R. 
^ii^^'krti,  12  East,  89).  Th«  didintionlB 
1 OE  3  ri,atract,  indeed,  whether  lhat  ocatract 
imiin  by  general  custom  between  a  common 
ifAipawn  delivering  goods  to  him  for  car- 
Sbeftmore  special  contract  of  bailment  arising 
Mlbttweenthe  partii's.  I[i  the  present  case 
ict,  relied  on  in  the  dtclariition  as  the  ground 
I'g^ddnty,  is  lartrer  than  the  contract  which 
td  »t  the  trial.  If  it  tn>,  the  defeixiants  were 
0 succeed apon  the  second  is-iu'.  Sn  jijin-i.',  for 
lii^unient,that  the  Company  were,  in  general, 
nun  of  horses,  and  that  tM  rule  as  to  n^U- 
knumcarriers  applies  to  lire  animals  at  weu  as 
■dmerchuidtses — which,  however,  Farke,  B., 
d  in  Palmer  v.  The  Grand  Junction  Railtaa^ 
,  (a  Mee.  &  W.  749:  3  Jur.  5fi9)— still  the 
'vaA  a  right  to  enter  into  a  more  limited  con- 
h  the  plaintiff  upon  accepting  these  horses ; 
»i  ff  i/(an,  5  Kaat,  507);  and  when  they  did, 
^  Ui  bound  to  rely  on  that  contract  in  his 
(taMflm  v.  Rutlcy,  2  b.  &  C.  20,  where 
C-J-,«7s,  (p.  22),  "Tlie  result  of  all  the  cases 
'warrier  only  limits  his  rcs])onsil)ility,  that 
•  Mked  in  pleading ;  hut  if  a  stipulation  be 
1^  uder  cotain  circumstances,  he  shall  not 
*u,tlittmnst  be  sUted").  The  same  rule 
r  a  ia  Tea^mof  t.  Bumaiti,  (4  Camp.  20); 
"rfanJr,  fU  East,  633).  Bot  the  &tinc- 
M  out  by  Abbott,  C.  J.,  ia  more  than  a  dis- 
piradin^:  it  is  the  test  to  shew  whether  the 
iw  liability  is  or  is  not  waived  by  the  parties, 
ei  they  have  or  have  not  entered  into  a  new 
pon  dtlivery  and  acceptance  of  the  articles 
1.  It  has  been  said,  that  the  stipulation 
the  defendants  in  this  case  at  the  trial  did 
e  effect  of  the  contract  stated  in  the  declara- 
ilut,  notwithstanding  the  stipulation,  the 
"ere  liable  for  the  accident  which  happened 
«;  and  Lyon  t.  MeUa  (5  East,  428)  was 
vbst  was  pTOTvd  there  was  only  a  notice, 
daotiee:  bare  the  note  proved  was  proved 
« tmu  of  a  spedal  contract  entered  into 
phintiff  and  the  defendants  with  respect 
uee  of  a  particalar  Iclnd  of  goods.  The 
npporing  them  to  be  common  carriers,  had 
naxe  that  special  contract  of  acceptance. 
'actaood,  3  Taunt.  264).  [^Coleridgt^  3 .— 
t  ii^  tha^  aUhongb|     the  texau  oi  the 


note,  you  mar  hare  relieved  yourselves  from  liability 
for  some  accidents,  yet  you  could  not  and  did  not  x*- 
lieve  yourselves  from  the  liability  of  providing  a  ear* 
riaire  fit  and  safe  for  any  horse  you  undertook  to  carry  ; 
for  iiiataiice,  for  this  young  and  spirited  horse.]  But 
tlio  dt'chiriition  states,  that  we  were  liable  for  all  acci- 
dents; that  wo  insured,  as  fuinmoii  carriers  j;n.ncrallT 
do,  to  deliver  the  liorse  safely  and  securely  at  Watford, 
^'ow,  the  special  contract  proved  clearly  excludes  some 
if  not  all  accidents ;  and,  if  so,  the  defnidants  were  en* 
titled  to  aneaaeA  «K  4a  nawd  ■Bae,aad  tothaindga^ 
direction  to  tlUtiiUbet.  Bnt  it  la  said,  that  tbeae  «■■ 
DO  spedal  oootiaet  at  all  in  this  case ;  that  the  ticket 
delivered  to  the  pUntifTs  servant  was  a  notice  only, 
and  not  a  paper  containing  the  terms  of  a  particular 
contract;  ana  that  the  Carriers  Act,  11  Geo.  4  &  1 
Will.  4,  c.  08,  does  not  allow  the  dt  feiidants  the  benefit 
of  this  notice.  It  was  said  the  notice  mentioned  in 
sect.  2  of  that  statute,  and  nfLrred  to  in  sect.  4,  is  a 
notice  affixed  in  the  office,  wliieli  this  is  not.  Now,  it 
may  be  said,  that  the  notices,  which,  by  that  statute, 
have  the  effect  of  limiting  the  carrier's  liability,  are 
notices  which  refer  only  to  goods  and  merchandise; 
and  then  this  ticket,  suppotiiw  it  to  be  a  notice,  is  not 
within  the  statute  at  all,  hot  la  nnder  the  general  \kWj 
and  Units  the  daltadanta'  liaMlity  as  a  notice,  as  mum 
as  it  were  a  term  of  a  particular  contract.  (Story 
oil  Bailments,  sect.  760).  But,  whatever  be  the  inter- 
pretation of  uiat  statute  in  those  respects,  the  answer 
to  the  objection  is,  that,  according  to  Lord  Tenterden's 
test  in  Latham  v.  Jtutley,  the  stipulation  in  this  note, 
that,  under  certain  circumstances,  the  defendants  would 
not  be  liable  at  all,  is  the  term  of  a  new  special  con- 
tract, and  is  within  the  Gtli  and  not  within  tlie  2nd  and 
4th  sections  of  the  statute.  The  defendants,  then,  were 
entitled  to  succeed  on  the  second  issue.  As  to  the  third 
issue,  they  were  equally  entitled  to  succeed  upon  it,  for 
it  seta  out  the  contract  in  the  terms  of  the  ticket.  The 
sfeipnlatioa,  which  the  other  aide  would  interpolate  into 
the  oontia^ia  neecaiarilj  to  be  implied,  they  sa^,  from 
; the  terms  of  the  tileket;  then  it  ia  also  to  be  implied 
neceasarily  from  the  terms  of  the  pleading;  and  the 

Earty  pleading  is  not  bound  to  set  out  that  which  must 
e  necessarily  implied  from  the  terms  in  which  he 
pleads.  Either,  then,  the  stipulation  is  not  in  the  con- 
tract, or  it  is  in  the  pleading.  In  either  case  the  de- 
fendants are  right.  But  in  all  this  it  is  supposed  that  the 
Company  were  generally  common  carriers  of  horses, 
and  uiat  they  undertook  on  this  occasion  to  carry  horses, 
though  on  this  occasion  tluy  limited  their  general 
liabiHty  by  a  special  contract  with  the  plaintiff.  The 
tnma  of  the  ticket,  however,  which  is  made  ont  fiir 
owners  and  servants  as  well  as  horses,  and  tlie  eridenes 
that  the  id^ntiff  and  Ua  aernmt  in  tUb  caie  aeoom- 
panied  Ue  hones,  shew  that  the  defimdantB  nerer 
undertook  to  cany  horses  at  all.  The  Company  only 
let  out  carriages  or  trucks  to  the  owners  of  horses,  who, 
by  themselves  or  their  servants,  had  the  care  of  the 
horses.  But  if  the  horses  were  in  the  care  of  the  plain- 
tiff and  his  servant,  which  they  were,  since  they  ac- 
companied them,  it  is  clear  that  the  pltiintiff  did  not 
make  oat  his  case  even  upon  the  general  is^ue.  ( The 
JS&tt  /Mto  Omftmf  t.  FtiUM,  %  Six.  60o) . 

Cur.  adc.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — This  was  an  action  on  the  case  to  recover 
damages  for  the  loss  of  a  horse,  by  reason  of  the  insnffi- 
ciency  of  one  of  the  carriages  of  the  defendants,  (m 
which  the  horse  was  omTeyed  from  York  to  Watfrn. 

His  Lordship,  after  stating  the  pleadings  and  the 
evidence,  as  stated  above,  proceeded : — It  appears  to  be 
clear,  that  the  terras  contained  in  the  ticket,  givui  to 
the  plaintiff  at  the  time  the  horses  were  received, 
formed  part  of  the  contract  for  the  carriage  of  the 
hones  between  the  phUntiff  and  the  defendants;  and 
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that  the  allegation  in  the  declaration,  that  the  defend- 
mita  received  the  horses,  to  be  safely  and  securely  carried 
by  them,  which  would  throw  the  risk  of  conveyance 
upon  the  defendants,  is  disproved  hy  the  memorandum 
at  the  foot  of  the  ticket ;  and  the  alleged  duty  of  the 
defendants  safely  and  securely  to  carry  and  convey  the 
horses  would  not  arise  upon  such  a  contract. 

It  may  be,  that,  notwithstandingthetemisof  the  con- 
tract, th'e  plmntiff  might  have  alleged,  that  it  was  the 
dnt\'  of  the  defendants  to  have  furnished  proper  and 
sufficient  carriages,  and  that  the  loss  liappened  from  a 
breach  of  that  duty ;  but  the  plaintifFhasnot  so  declared, 
but  has  alleged  a  dnty  which  does  not  arise  upon  the 
contract,  as  it  appeared  in  evidence. 

The  rule,  therefore,  will  be  absolute. — Rule  absolute 
to  enter  a  nonsuit.   

EASTER  TERM. 

VLkRT  WEtcHMAN,  Administratrix  of  Joseph  Welch- 
man,  V.  Jane  Stl  rgis. — April  2\. 

All  Administrator  may  maintain  an  Action  for  Money 
had  and  received  agahist  a  Parfy  who  has  received 
Debts  due  to  the  Intestate  after  the  Death  of  the  Intestate 
and  before  the  Grant  of  Administration. 

Where  a  Party  arrested  upon  a  Capias  issued  by  Judae's 
Order  under  Sect.  3  of  Stat.  1  Si  2  Vict.  e.  110,  had 
paid  Money  into  Court,  an  Application  to  tale  it  out 
on  perfecting  special  Bail  must  be  made  before  Issue 
joined,  in  pursuance  of  Sect.  3  of  Stat.  7  <^  8  Geo.  4, 
c.  71, 

Assumpsit  for  money  had  and  received  by  the  defend- 
ant to  the  use  of  the  plaintiff  as  adjuinistratrix.  Plea, 
Hon  assumpsit. 

A  rule  had  been  obtained  calling  upon  the  plaintiff 
to  shew  cause  why  the  sums  of  145^.  2s.  Gd.  for  debt, 
and  10/.  for  costs,  which  had  been  paid  into  court  m 
lieu  of  bwl,  should  not  be  paid  out  of  court  to  the  de- 
fendant, or  why  the  defendant  should  not  be  discharged 
out  of  custody.  It  appeared  that  the  defendant  had 
been  arrested  upon  a  capias  issued  by  a  judge's  order, 
under  sect.  3  of  stat.  1  &  2  Vict.  c.  110,  and  had  put  in 
fecial  bail  under  sect.  4  ;  but  it  did  not  appear  clearly 
&om  the  affidavits  whether  s^eciiJ  bail  was  put  in  be- 
fore or  after  issue  liad  been  joined.  In  Hilary  Term, 
(Jan.  31), 

Gray  shewed  cause  affainat  the  former  branch  only  of 
the  rule.— By  sect.  2  of  stat.  7  &  8  Geo,  4,  c.  71,  the 
money  paid  into  court  is  to  abide  the  event  of  tlie  suit, 
subject  to  the  provision  in  sect.  3,  by  which  it  shall  be 
lawful  for  the  defendant,  "at  any  time  in  the  progress 
ol  the  cause  before  issue  joined  in  law  or  fact,  or  tinal  or 
interlocutory  judgment  signed,  to  receive  the  same  out 
of  court  upon  putting  in  and  perfecting  special  bail  in 
the  cause,  and  payment  of  such  costs  to  the  plaintiff  as 
the  said  Court  shall  direct."  But,  in  order  to  have 
the  benefit  of  this  section,  special  bail  must  be  put  in 
before  issue  joined.  {Fcrrall  v.  Alexander,  1  Dowl. 
P.  C.  132).  And  by  sect.  4  of  stat.  1  &  2  Vict,  c,  110, 
the  defendant  "  shall  remain  in  custody  until  lie  shall 
have  given  a  bail  boud  to  the  sheriff,  or  shall  Iiave  made 
deposit  of  the  sum  indorsed  on  such  writ  of  capias,  to- 
gether with  10/.  for  costs,  according  to  the  present  pi-ac- 
tice  of  the  said  superior  courts ;  and  all  subsequent  pro- 
ceedings, as  to  the  putting  in  and  perfecting  special  bail, 
or  of  making  deposit  and  payment  of  money  into  court 
instead  of  puttinc  in  and  perfecting  special  bail,  shall  be 
according  to  the  like  practice  of  the  said  superior  courts, 
or  as  near  thereto  as  the  circumstances  of  the  case  will 
admit." 

Pearson,  contra. — {^IVightman,  J. — Ought  not  the 
defendant  to  shew  that  issue  was  not  joined  before  spe- 
cial bail  was  put  in?]  The  words  of  the  4th  section  of 
stat,  7  &  8  Geo.  4,  c.  71,  are  satisfied  if  special  bail  is 

Sut  in  at  any  time  before  final  judgment.    [  IVightman, 
If  80,  it  was  unnecessary  to  put  into  the  section  the 


words  "before  issue  joined."]  In  Get 
Dowl.  P.C.  74,  78),Littledale,J.,qua! 
in  Ferrall  v.  Alexander,  ( 1  Dowl.  P.  C. 
man,  J. — In  Morris  v.  Shepherd,  (2  J 
is  the  latest  case  upon  the  point,  the  Coi 
said,  "  It  is  too  late  to  put  in  special  bi 
paid  into  court  has  now  become  a  secu 
tiff  for  the  amount  which  he  may  re 
tion."]  There  is  no  reason  now  wh 
issue  should  be  a  dividing  line  sinci 
arrest  on  mesne  process.  Under  the  ol 
stat.  1  &  2  Vict,  c,  110,  there  was  rea 
plication  should  not  be  made  after  bai 
and  perfected,  because  that  was  a  bI 
[He  referred  to  Ireland  v.  Berry,  (5 
554;  8  Jur.  488)  J 

Lord  Desmax,  C.  J. — The  words  of 
atat,  7  &  8  Geo.  4,  c.  71,  must  be  adh 

Patteson,  J.— The  stat,  1  «:  2  Vict 
no  difference.  It  is  true,  that  puttia 
tera!  to  the  action ;  hut  the  change  ol 
is  equally  collateral.  It  is  only  by  si 
c.  71,  that  a  party  can  now  pay  moi 
lieu  of  bail,  stat.  1  &  2  Vict.  c.  110, 
the  right  as  fax  as  it  is  applicable, 
wants  to  have  the  money  paid  out  of  ■ 
it  under  the  terms  of  the  fonner  aci 
there  is  no  difference  since  the  late  sti 

CoLERiDGEand  WraeTMAN,  JJ.,  con 
cordingly. 

On  the  trial,  before  Platt,  B.,  at  tl 
Monmouthshire,  it  appeared  that  the 
the  13th  May,  1848,  and  letters  of  ad 
granted  to  the  plaintiff  on  the  12th  Ju 
that  interval  the  defendant,  who  ha 
yeai-s  with  the  intestate  as  his  wife, 
due  to  the  intestate  in  his  lifetime  : 
ditors,  and  sold  certain  goods  of  the 
ceived  the  purchase-money.  It  was 
defendant,  that  the  plaintiff  could  i 
action  for  the  money  received  by  fhi 
the  creditors  of  the  intestate.  The  la 
ruled  the  objection,  and  a  verdict  t 
plaintiff  for  96/,  11*.  2d. 

Keating  now  moved  for  a  rule  nisi 
on  the  ground  of  misdirection. — The 
fiir  it  is  competent  to  the  administn 
confirm  the  act  of  a  party  who  has 
with  the  money  or  goods  of  the  intestat 
of  letters  of  administration,  and  bri 
money  had  and  received.  In  Woolly 
&  Aid.  744),  Abbott,  C.  J.,  said,  (p-  '< 
manifest  distinction  between  the  case  i 
tor  and  an  executor.  An  administrata 
wholly  from  the  ecclesiastical  cornl 
until  Ihe  letters  of  administration  are  , 
property  of  the  deceased  vests  in  hin 
time  of  the  grant,"  \_Patteson,  J. — 
terden  said  was  extrajudicial,  because  I 
case  was  by  an  executrix ;  and  it  is  coi 
rent  of  the  authorities  in  Com.  Dig.  " 
B.  10;  and  particularlv  Tharpe  v.  Sti 
Gr.  760  ;  7  Jur,  492),  'Foster  v.  Boies 
226 ;  7  Jur.  1093),  and  Patten  v.  Pah 
Nap.  493,  cited  in  1  Williams  on  Es 
3rd  edit.)]  Woolley  v.  Clarke  was  nol 
v.  .S(a//i;wrf,  (5M. &Gr.760;  7Jur.'J 
v.  Bates,  (12  Mee.  &  W.  226 ;  7  Jnr.  lOS 
B.,  said,  (12  Mee.  &  "W.  233;  7  Jur- 
present  case  there  is  no  occa^on  to  hav 
doctrine  that  one  may  waive  a  tort  ai 
contract,  for  here  the  sale  was  made  1 
intended  to  act  as  agent  for  the  per 
might  be,  who  legally  represented  tfie  i 
and  it  was  ratified  by  the  plaintiff  afle 
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titBt"  In  this  case  the  defeodaiit  did  not  pnr~ 
tat  M  vent  for  the  plaiiititf.  iJ-Jrle,  J. — In 
T.AAffLDe  party  who  wjU  tiie  i^uds  did  not 
iiutliK  intestate  was  dead.'! 
mi,  J.*-In  f<^er  t.  Bates  (12  Mee.  &  W. 
Jar.  1093)  th«  Court  of  Exchequer  said,  "  It  is 
Hldtt  title  of  &a  adiainiatrator,  tboiieb  it  does 
fi  utitil  fMi«f  MknUitaitieB,  idfttoa  back 
tiw  of  the  imUkwi  iatMtai^"  w  fcr  as  k- 
ttiiclioa  of  tiMpt»ar  tnTcr;  tad  m  Might 
^ujr  drab*  UmI  poritioa.  With  »- 
liinwiptof  money  from  creditors  of  the  in- 
is  i  debt  doe  to  the  intestate,  tliis  ousc 
^mhia  Fatttr  v.  BtUetj  becmuse  no  other  form 
■Mil  lie  fee  it ;  but  tiiat  does  not  niako  any 
fawt.  The  debt  being  due  to  the  administra- 
riditiDS,  she  nuiy  affirm  the  act,  and  bring  au 
ii«»My  whicli,  in  trutli,  by  subse'|uent  cir- 
■Klkkiiieed  to  her.  lii  Fo.sl>  r  v.  Bates  tliere 
llg^to  haye  recourse  to  the  ductrine  that  a 
^HpOftt^hito  bring  trover  may  waive  the 
Hw'a  aetiaa  of  contract,  because  ttie  case 
lici)iiiRa  ledsiou  vpoa  dutiKWi;  thi*  oMe 
Hmt  ita  te«  MgudftHM.MUMiion  tte 
i»v»ihM  ililu  «a4  d  the  latlw  «f  AdaO- 

^  Mwy  1  mriaai  to  «h«  iifta  rli  iit  naar,  at 
l«a If 4  plaMi^WtiMM  W  ber  aa  M- 

iJE-Jtras  decided  in  Foster  v.  Bates  (12'ilee. 
P;  7  Jur.  I'iii;;)  and  in  Ffson  v.  Cfiai/ibers, 
A  where  the  sal«  of  tiie  gi.nds  ufthe 

'  »»s  iojiif  liefui-e  tlie  letters  of  adniiiiistration 
tfo  bol,  thut  tlu-  adiiii[ii-tr;iti>r  might  sue  in 
it  for  goods  sold  and  delivere<1,  or  in  trover; 
•  ■^rnein  asaamp^it  in  n-^fiett  of  ^'oods,  thut 
llKiBreueet  of  money  specilicaUy  belonging 
NaMh  kMb  within  the  priM^  af  those 
«iir  t»te  MiOTataUe  by  the  mbb  nttedy  .— 

il^adbtt«at4laM</«l4rMitf  Off  «•  Gus  o/ 

to  pay  Ota  of  Coftrt  Monm  paid 
■  !i€U  of  Bail,  is  a  Rule  Nisi  in  Me  Jim 
Vliite  p.  Urwiii,  8  i>oic/.  202,  4Jitr.lAd, 

Iiavintr  I>eon  arrested  upon  a  capias 
■/  iirder,  under  sect.  .'!  of  stat.  1  ft:  2 

■  '- '   ■ii'i  money  into  court  in  lieu  of  bail, 
-:at.  7  \  H  Geo.  4,  c.  71 .  SubMqiuniUy 
■  ■L.'tiniit  as  in  case  of  a  ntinwuit. 
:» -i  1    '1  ili.it  lilt'  mont-y  slionlil  be  paid  out  of 
■•■  fkudaat. — The  queation  is,  whether  the 
-ntanlB*iU^«r«  nteabadnte  in  the 
<^<--  In  Wtm  ^  Vrwiu,  (6  Bowl.  202;  4 
tlie  Ceart  af  Ezahequer  mated  a  rule 
u  Uie  fint  inataaea.    [He  also  referred  to 

(9  Dowl.  lOG  ;  4  Jar.  991).] 
Hat  of  the  Rales  informs  me  that  the  point 
^  before  Patteson,  J.,  some  time  ago,  who 
^■ioa  that  it  should  be  a  rule  nisi,  and 
p»ctice  has  been  so  ever  since.]  Tluit  was 
4er  case,  Oraiit  v.  tn/fh,  (4  Duwl. 
-It  is  now  the  i-staldi>lied  ]ii;ictico  in  this 
ftjboDld  be  a  rule  ni-i  in  tl  II!  Iirst  instance. 

— ^And  it  is  much  nmre  reti--onalile  and 
Cjatenratniay  have  been  siu'ned  irrcguhii  ly, 
■tiff  OTwht  to  have  an  opportunity  of  sliew- 
MiaitAaniiB.1 

Gaav,  I  nil  Jahiig  of  Patteson,  Wightman, 


J.,  aare  abteatan 


COURT  OF  COMMON  PLKAS^-Mkh.  Ti 

Einoinw  and  Othen  v.  Chalus  and  Others.— JVb*.  22 

on*;  24, 1848,  md  FA,  14, 1849. 
S3>aif~aepltviu  Sand  mnm  9  4  10  Viet.  e.  96— Eu- 

1^  He  PamHff  0/QSf  10  Pkl.  €.96,  «S^tIai»£md 
eomditUmd  for  the  OUkfor  to  mpmr  at  Ala  Mif 

that  AetL  and  Maa  oni  tkere  to  fnmtat  Ut  jSM 

lUPIaSmtifi^at  the  IHoLMmff  ghm  Notieetotia 
DifmdaiUM  to  pndaet  the  origmal  Bemd^  and  the 
bMer  hmnnff  declined  to  do  to,  prodmoed  and  preted  m 
Cofj/f  which  wat  about  to  he  read,  »im  the  iMemdmis 
produced  the  Original^  and  amtmded  for  sir  being 
read  and  proved  fy  Me  atteOmg  fFiinett.—Held,  that 
the  Ikfendataemm^tookae^vroduciMtheOrifiMali 
and  that  the  Plaintifiwere  enl&Ud  to 0m  in  Fimtm 
theCofy. 

Hold,  ateo,  (the  Action  being  againtt  the  Sh.,, 
toting  an  tnnMeknt  R^pttoin  Bond),  thai  tho . 
tifi  were  emdtled  to  th*  whole  Amomd  </  ike  Bent 
wtrainedfor  at  Damage*. 
Tke  DecknvtuM  aeerred,^at  the  SharWt  Court  had 
tuO^atAe  TUte  of  the  Taking  of  the  BendfOmu  Jmif 
ditiioa  to  hear  or  ddermine  a^  Action  ofB^nevin:— 
Held,  on  Motion  to  arreet  the  J^d^pnent,  thm  in  Sh^ 
ttanee  it  amounted  to  an  AllMotion  of  a  Want  of 
Juriediction  at  Ae  Time  of  the  Plaint  to  the  iSEUrtjf. 
Case  ^laniat  Uie  Sheriff  of  Middlean  for  taking  an 
insafficieat  r^deTin  b«id.  The  dedaration  alatod,  that 
the  pluntiff^  after  the  14th  March,  1847,  to  wit,  on 
&«^aad  within  junadiotiaQ  of  the  Whiteeh^el 
CooBty  Court  of  Hidaleaax,  in  oertain  pramiaea  aitaate 
in  the  county  of  Middleaax,  aad  within  the  juradic- 
tion  of  the  WhitcchMdl  County  Court,  by  one  G.  £^ 
their  baUiff  in  that  MaRlawMlv  took  and  diateaM 
divara  gnodi^  Ac,  aa  a  diafawaa  lor  oartafn  anaaa  af 
rant  then  dm  fvam  H.  R.  to  the  plaintifb,  aad  d»> 
t«ttad  them  natU  the  defiendanta,  then  being  tariff  tt 
the  aud  c««Bty,  on  iha  complaint  ttf  one  K.  G.,  caaaed 
th«  aaid  gooda  to  be  realavied  and  delivered  to  the 
^id  K.  G.;  and  although  it  waa  the  duty  of  the  de- 
fendanta,  before  making  deliveraDce  of  the  distraaa  to 
I^.  G.,  in  puzauanoe  oi  the  statnte,  to  lake  from  the 
^aid  K.  G.,  and  her  reaponuble  powuu  as  aurctiea,  a 
bond  ia  double  the  valae  of  the  gooda,  conditioned  fi>r 
th«  proaaeuting  of  the  suit  of  r^erin  with  offeot,  aad 
withoat  delay,  aad  ftur  duly  retnniag  the  gaodfl  in 
case  a  latuis  should  be  awarded,  nevertbeuaa  tha 
defendants,  not  x«§arding  their  duty  ia  that  bdi^  did 
not,  befoia  makiM  dalivanaea  of  the  dtBticaa  to  &.  Gt« 
take  from  har  auflh  •  bond  aa  aforeaald,  coadittoaado 
afoRsaid,  or  any  bond  except  the  bond  hereafter  maof 
tiaaad;  and  then,  after  the  aaid  14th  March,  to  wit»«« 
Sto.,  only  todc  mm  tlia  aaid  K.  G.  and  her  aurdieB  a 
bead  in  doable  the  nine  of  the  goods,  conditioned  for 
the  aaid  K.  G.'s  appearanee  at  the  then  next  Coonty 
Court  Ih-  the  county  of  Middlesex,  to  be  ht^n  at  the 
Uonse  kaewn  by  the  name  of  the  SherifTa  Offie^  in 
Red  Lioa-eqosre,  in  the  aud  county,  aad  for  the  aaid 
K.  G.  than  and  there— that  ia  to  sar,  in  the  aaid  last- 
in  enttosMd  Conaty  Court  of  Midaleaex— preaecatiag 
her,  the  aaid  K.  Gu's,  adaoo  with  efFeot  i^ainat  the  irfd 
G.  E.,  far  taking  aad  neatly  dataiaiiiK  of  the  aali 
gooda  aad  chatMa»  and  for  the  aaid  K.  G.  making  r»> 
ton  theraa^  if  ntoza  dtonld  be  adjudged  by  law,  and 
for  the  aaid  K.  GLIi  well  and  truly  keeping  harmkas 
and  indemnified  the  aaid  sheriff,  his  nnder-^eriff,  da- 
putiea,  aad  bailiff^^  touching  mad  concerning  the  rv4^ 
vying  and  ddiTeiy  of  the  aud  gooda  and  eh^tela,  which 
Baii  eouaty  oaurt^  mentioaed  in  the  aaid  oondUaon  as 
aforeMid,  had  sot,  at  the  tiaae  of  the  taking  of  the  a^ 
haadyaay  jifrlaifaftwa  toJiaarer  dataimiaeaiy  aati—  m 
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replevin  for  the  taking  and  detaining  the  said  goods  and 
chattels,  or  any  or  either  of  them ;  and  the  Whitechapel 
County  Court  of  Middlesex  was,  at  the  time  of  the 
taking  of  the  said  bond,  the  only  couH  in  which  the 
Baid  K,  G.  could  validly  commence  an  action  of  replevin 
for  taking  and  detaining  the  said  goods  and  cliattels ; 
hy  means  of  wliich  said  premises  the  plaintiffe  were 
wholly  deprived  of  the  said  goods  and  ciiattels  so  dis- 
trained as  aforesaid,  &c.  And  although  a  reasonable 
time  for  the  said  K.  G.  commencing  in  the  Whitechapel 
County  Court  of  Middlesex  an  action  of  replevin  for 
the  taking  and  detaining  the  said  goods  and  chattels, 
elapsed  after  the  replevying  of  the  same  as  aforesaid,  and 
before  the  commencement  of  this  suit,  and  although  the 
said  K.  G.  did  not  within  such  reasonable  time  com- 
mence in  the  last- mentioned  court  such  action  as  afore- 
said, yet  the  plaintiffs  lost  the  benefit  of  such  bond  as 
the  defendants  ought  to  have  taken  and  omitted  to  take 
as  afoiesaid,  and  were  put  to  great  charges  and  expenses, 
to  wit,  &c.,  in  and  about  ascertaining  what  bond  the 
defendants  had  taken,  and  in  and  about  inquiring  into 
the  sufficiency  of  such  bond,  and  the  power  of  the  de- 
fendants to  assign  the  same  to  the  plaintiffs,  &c.  Fleas : 
first,  not  guilty;  secondly,  that  tne  said  county  court 
mentioned  in  the  said  condition  as  aforesaid  had,  at  the 
time  of  the  taking  of  the  said  bond,  jurisdiction  to  hear 
and  determine  any  action  of  replevin  for  the  taking 
and  detaining  the  said  goods  ana  chattels,  &c.  Issue 
thereon.  The  cause  was  tried  before  Cresswell,  J.,  at 
the  first  Sittings  at  Westminster,  in  Micliaelmaa  Term, 
1847,  when  it  appeared,  that,  on  the  20th  March,  1847, 
the  plaintiffs  distrained  the  goods  of  one  K.  G.,  who 
resided  within  the  district  of  the  Whitechapel  County 
Court,  for  the  sum  of  3.5/.,  arrears  of  rent.  K.  G.  ap- 
plied in  the  usual  way  to  the  defendants  to  replevy  the 
goods,  and  they  caused  them  to  be  valued,  and  on  the 
Ist  April  took  a  replevin  bond  for  94^  8s,  from  K.  G. 
and  two  sureties,  conditioned  as  follows : — "  The  condi> 
tion  of  the  said  obligation  is  such,  that,  if  the  above- 
bounden  K.  G.  do  appear  at  the  next  county  court  for 
the  county  of  Middlesex,  to  be  holden  at  the  house 
known  by  the  name  of  the  Sheriff's  Office,  in  Red 
Lion-squai-e,  in  the  said  county,  and  shall  then  and 
there  prosecute  her  action  with  effect  against  G.  £.,  for 
taking  and  unjustly  detaining  of  her  goods  and  ciiat- 
tels, to  wit,  &c.,  and  moke  return  thereof,  if  return 
shall  be  adjudged  hy  law,  and  shall  well  and  truly  keep 
harmless  and  indemniBed  the  said  Sheriff  of  Middlesex, 
Lis  under-sheriff,  deputies,  and  bailiffs,  touching  and 
concerning  the  replevying  and  delivery  of  the  said  goods 
ftnd  chattels,  then  the  said  obligation  to  be  void  and  of 
no  effect;  otherwise  to  be  and  remain  in  full  force." 
Red  Lion-square  was  without  the  jurisdiction  of  the 
Whitechapel  County  Court,  which  was  proved  to  have 
been  duly  established  by  order  in  council,  and  to  have 
opened  formally  on  the  15th  March,  and  for  business 
on  the  22nd.  The  defendants  contended,  that,  not- 
withstanding the  establishment  of  the  Whitechapel 
County  Court,  the  sheriff  still  had  jurisdiction  in  this 
matter;  and  also,  that,  supposing  his  jurisdiction  had 
ceased,  the  bond  was  a  good  bond  and  assignable,  and 
that  the  plaintiffs  might  have  proceeded  against  the 
bail.  It  appeared  also,  that  notice  had  been  given  to 
the  defendants  to  produce  the  bond  at  the  trial.  The 
plaintiffs'  counsel  called  for  the  bond,  which  the  de- 
fendants' counsel  declined  to  produce,  ■  On  the  part  of 
the  plaintiffs  a  copy  was  produced, (wljicli  was  proved 
to  have  been  obtamed  from  the  sheriff's  office,  and  it 
was  about  to  be  read ;  whereupon  the  counsel  for  the 
defendants  produced  the  original,  and  said  it  could  not 
be  read  without  the  subscribing  witness.  The  learned 
judge  overruled  the  objection,  and,  in  point  of  form,  the 
original  was  read,  and  the  subscribing  witness  was  not 

Cluced.  The  jury  returned  a  verdict  for  the  plaintiffs, 
ages  36/,  rent,  and  the  expenses;  and  leave  was  re- 


served to  enter  a  verdict  for  the  defendar 
should  be  of  opinion  that  the  bond  whici 
sufficient,  within  the  meaning  of  the  9  & 

Bramtvellf  in  the  same  term,  having  ( 
calling  upon  the  plaintiffs  to  shew  cauE 
diet  found  for  them  should  not  beset  asi 
thereof,  a  verdict  be  entered  for  the  defe 
a  new  trial  should  not  be  had,  or  wb 
final  judgment  should  not  be  stayed, 

Saints  and  M,  Dawson  (Nov.  22  a 
cause.—Originfilly  at  common  law  the  re 
whose  goods  had  been  distrained  was  I 
the  Court  of  Chancery  a  writ  of  reple 
the  sheriff  of  the  county  where  the  dist 
This  process  being  tedious  and  inconveni 
of  Marlbrid^e,  62  Hen.  3,  c.  21,  aboliahe 
gave  authority  to  the  sheriff  to  re-delive 
complaint  made  to  him,  which  comp 
taken  out  of  court ;  as  appears  also  by  1 
c.  12,  8.  3,  recognising  and  extending 
and  the  appointment  hy  the  sheriff  of  1 
make  replevies.  Then  came  the  stat.  1 
which  enacts,  by  sect.  23,  *'that  she 
officers  having  authority  to  grant  reji 
every  replevin  of  distress  for  rent,  l>efore 
of  the  distress,  take,  in  their  own  names 
tiff',  and  two  responsible  persons  as  sur 
double  the  value  of  the  goods,  conditi 
cuting  the  suit  with  effect  and  withou 
duly  returning  the  distress,  in  case  a 
awarded."  A  bond  at  common  law  1* 
action  and  not  assignable,  this  statute 
sheriff  to  assign  such  bond,  i.  e.  one  mad 
with  the  statute,  to  the  avowant.  Tbi 
plaint  in  replevin  in  the  old  county  ctn 
tion  is,  how  is  this  proceeding  altered  b; 
of  the  9  &  10  Vict.  o.  95?  By  sect.  11 
"  that  all  actions  of  replevin  in  cases  of 
in  arrear  or  damage  faisant,  which  shal 
the  county  court,  shall  be  brought  wit 
court  held  under  this  act.**  And,  by  sect 
such  action  of  replevin,  the  plaint  shall 
the  court  holden  nnder  this  act  for  the  i 
the  distress  was  taken."  The  whole 
therefore,  is  now  to  be  prosecuted  in  tin 
This  view  is  supportea  by  the  24th, 
Rules  ( 1 1  Jur.,  part  2,  p.  73)  made  by  th 
the  61st  section ;  nevertheless  the  sherif 
to  take  the  replevin  bond  under  the  11 
had  such  a  bond  as  is  authorised  by  that 
in  the  present  case,  no  difficulty  woul 
In  the  first  place,  the  defendants  contend 
is  sufficient;  and,  secondly,  that,  if  it 
it  can  only  be  because  the  jurisdiction  o 
taken  away  by  the  District  Court  Ad 
c.  96.  But,  first,  this  bond  is  not  su 
before  the  late  act,  a  bond  conditioned 
to  prosecute"  would  have  been  irreguli 
Hanson,  8  Mee.  &  W.  477),  and  now  i 
void.  The  jurisdiction  of  the  sheriff  1* 
replevin  suit  (not  to  take  the  bond)  I 
condition  of  the  bond  is,  in  point  of  li 
Sect.  4  of  the  9  &  10  Vict.  c.  95,  does  no 
for  the  plaint  entered  after  the  grantiDg 
bond  (which  is  not  to  be  confounded  i 
monia  mentioned  in  the  Statute  of  Msi 
commencement  of  the  suit,  and  that  is  < 
party,  not  of  the  sheriff.  {&parUBo 
13;  Co.  Litt,  146.b.}  At  the  time  whei 
bond  is  taken  there  is  no  cause  in  w'J 
v.  Gildart,  1  B.  &  P.  N.  R.  292).  J<^*' 
also  shews  that  the  plaint  to  be  levied  aft* 
of  the  bond,  and  to  be  heanl  at  the  Ih^I 
court,  is  the  commencement  of  the  sui 
duty  of  the  sheriff  in  replevin  is  "M/  i 
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tui,  195;  Coke's  2  Inst.  139;  Selw.  N.  P. 
taaily,  the  jurisdiction  of  the  sheriff  to  take 
u  not  taken  away  by  tlie  9  ^S;  10  Vict.  c.  !15. 
J.— If  it  is,  who  is  to  pcrfoiiii  the  ihify?] 
,1)00116.  The  duty  was  iiiiposod  iinon  htm 
MBOQ  law:  that  duty  remained  and  ivas  re- 
Iff  the  11  Geo.  2,  and  no  subsequent  statute 
tit  away.  But  this  bond,  even  if  sufficient 
iaSy  was  absolutely  useless  to  the  plaiDtiffi). 
^iathefonn  nqnind  b/ the iMirti^  it  was 
jpidiie.  {Auiten  r.  Hoipord.  7  Tnmt  327). 
irtifi  (oqU  not  bam  ned  in  the  sheriff's  court, 
[MditioB  would  have  been  broken  snd  the 
tfeitid.  (TWmt  r.  Turner^  2  B.  &  B.  107). 
ImA  tba  introducUon  of  the  words  *'  then  and 
n  the  condition  were  improper,  they  might 
toiD^.  (if«TM  V.  Matthewx,  2  Q.  B.  Rep. 
TI»oli]ect  of  the  statute  is,  therefore,  entirely 
^ila:  object  being  to  enalde  the  |^a^ty  to  have 
r  isnidy,  {Thompson  v.  JTarden,  1  Man.  &  Gr. 
f  be  no  remedy  at  all.  Aa  to  the  improper 
Btferidence,  as  the  defendant  did  not  produce 
pal  bond  when  it  was  called  for,  the  requMta 
bin^dBoe  btring  been  given,  the  plaintifb  were 
UpisBooDdaiT  eridwace,  which  reqnind  no 
%nm.  The  net  of  the  orinnal  harinj;  been 
Mtfdie  copy,  makes  no  difference.  {Jaektm 
■•KiOM  f  3  Stark.  74)  is  directly  in  point. 
Mjiifiai  relied  on  by  the  defendants  is,  that 
mdence  offered  to  warrant  the  jury  in 

felhul  nominal  damacres.  As  to  this,  the 
ud  the  distress  was  ]iut  in;  tlie  plain- 
were  entitled  to  the  rent  and  the  ex- 
'the  distress.  Also  special  damage  is  averred 
eiifstign,  and  stands  admitted  on  the  record, 
ing  DO  plea  teaching  the  point.  [Bala  v. 
^  (*  Q.  B.  Rep.  580) ;  ClifioH  v.  Hooper,  (6 
tp-463);  WyUe  V.  Birch,  (4  Q.«Ul^p.fi60); 
.  AxiHim,  (2  H.  Bl.  647) ;  PmrMtm^^Snan. 
t.my,  J^dtir.  ^^tOdm,  (3B.&0.18B), 
•  referred  to.]  ■ 
^BiBiJ.Bunhell,  in  support  of  the  rule.— 
Kna,  the  9  &  10  Vict.  c.  96,  the  jurisdiction 
H^iii  materially  altered ;  but  the  plaint  must 
in  the  sheriff's  court,  and  before  the 
HU'aol ;  for  on  it  is  founded  his  authority 
•W  4aa.  It  is  the  first  step  in  the  suit. 
M'-Uinote  on  the  llOtli  section  of  the  !)  & 
^'•SUvJIr.Udall,  it  is  said,  that  Mr.  Atkiu- 
ii«nfiaw,  p.80,  states  the  better  opinion  to 
twjJiintia  necessai-y  before  replevin.]  The 
>DKrt  19  now  somewhat  in  the  same  position  as 
B^,  Mart  was  befim  tha  kt«  aoLhtto  which 
•%B  in  replerin  wm  xwaaored  by  writ  of 
lo^nelun.  If  so,  the  condition  of  the 
Mbtisbsfied  by  proaeentii^  the  suit  in  the 
*t,  as  formerly  it  was  prosecuted  in  one  of 
fwr  coarts.  The  24th  Rule  promulgated  by 
sajs,  "When  any  cattle,  goods,  or  chattels, 
"i^reasfor  rent  inarrearordamage  faisant,  shall 
'  repltvitd  by  the  sheriff,  the  party  at  whose 
replevin  shall  have  been  made  sh^  enter 
■in  the  court,  held  under  the  authority  of  this 
diitrict  within  which  such  distress  may 
l»de."  If  the  plaint  under  the  new  act  is 
gwiiimt  of  the  pioeeedfaigs,  ud  the  119th 
■Mihat  the  replflTin  soit  mnat  now  always  be 
I  the  district  oonrt,  the  duriff's  joriadictiob 
1  ii  done  aw»r  with,  and  he  cumbL  therefore, 
listall.  {Jaaulef  J. — A  plaint  under  the  new 
"a declaration."]  The  old  cases  shewthata 
itiiaed  in  the  form  of  the  present  one  was  to 
Awnii  into  whatever  court  it  might  come. 
imtf  thftty  by  the  new  Mt,  aa  aUeation  is 


removed,  though  the  construction  to  be  now  put  np«l 
the  bond  is  altered,  still,  if  the  plaint  in  tbo  distrtot 
court  is  a  continuation  of  the  proceedings  in  the  she* 
riff's  court,  the  bond,  in  form  and  substance,  is  good. 
If  the  plaint  in  the  district  court  is  something  entirely 
new,  then  the  1 1  Gvo.  2,  c.  19,  s.  23,  speaks  ut'  a  bond 
conditioned  to  prosecute  "  the  suit"  with  effect  and 
without  delay;  and  there  is  no  objection  to  this  one.  It 
is  not  necessary  that  the  bond  ihould  follow  the  express 
words  of  the  statolb  AaA  ena  ■■■■niiag  thii  ceMitfttt 
to  be  idle,  its  iBMrtiai  doM  not  vitiate  the  bond. '  hk 
support  of  the  second  objection,  we  must  assume,  as  wai 
the  fact,  that  the  original  bond  was  read  in  evidence. 
Then  the  case  of  Call  v.  Dunning  (4  East,  63)  is  an 
express  authority  that  the  attesting  witness  must  be 
called  if  possible.  So,  in  Gordon  v.  Secrctan,  (8  East, 
648),  it  was  held,  that  it  was  not  enough  to  give  notice 
to  tne  opposite  party  in  a  cause  to  produce  an  instru- 
ment in  Ills  hands,  in  urdi  r  to  dirijieinu  with  any  fnrtliei 
proof  of  it  by  the  party  giving  the  notice  ;  and  that  the 
production  of  it  at  the  trial,  in  piir^iviaiice  of  such  no- 
tice, did  not  supersede  the  necessity  of  proving  it  by 
one  of  the  nlMcribing  witneasM,  if  any,  as  in  ordinary 
cawe.  GiUeltT.  AM (7  AioL  &m.m)^dCotUiu 
Y.  Bayntm  (1  B.  Bep.  117)  we  authorities  to  the 
same  effiwt.  With  reipect  to  uie  damage^  no  evidence 
was  given  that  the  plamtiffe  had  sustainea  any  bj 
son  of  the  breach  of  duty  complained  ttf  in  toe  oedftp 
ration.  It  is  not  enough  to  say  he  may  possibly  be 
damaged :  the  plaintiff  is  bouna  to  prove  more  than 
mere  nominal  damage.  In  Scott  v.  Henhy,  ^1  M.  &  R, 
227),  it  was  held  at  Nisi  Prius  that  the  sheriff  is  not  liable 
for  an  escape  on  mesne  process  for  tlut  whole  debt,  if  tho 
plaintiff's  lomedy  remains  against  a  solvent  party,  but 
only  for  so  much  as  his  remedy  is  ati'ected  by  the  delay 
and  escape,  and  his  costs.  And  Holroyd,  J,,  in  Morru 
r.  Robinson,  (  3  B.  &  C.  206),  saf  s,  **  In  an  action  a^inst 
B  sheriff  fnr  an  eseue^  amul  damages  are  often  gireiu 
on  the  ground  that  the  debt  ii  not  extinguished ;  and 
tha  whole  amonnt  may  afterwaide  be  recovered,  not- 
witbsfeniding  the  recovery  agaimt  the  dteriff."  That  ob- 
servation is  applicable  to  the  preient  case.  And  BaUt 
V.  Wiiigjield  (4  Q.  B.  Rep.  580,  n.  (a))  decides,  that,  in 
an  action  against  the  sheriff  for  negligence  in  executing 
a  fi.  fa.,  the  plaintiff  cannot  recover  more  than  noiiiinal 
damages,  unless  he  prove  actual  damage.  And  Taun- 
ton, ^.,  at  Nl>i  I'rius,  doubted  whether  even  nomi- 
nal damages  could  be  recovered  in  default  of  snch 
proof.  Lastly,  the  judgment  ought  to  be  arrested. 
The  averment  on  the  record  is,  "  that  at  the  time 
of  the  taking  of  the  bond"  the  county  court  had  no 
inl)^etion,  and  that  tlie  Whitechapel  County  Court 
hadjoiiadiotiim  **at  the  time  of  the  taking  of  tho 
bond.**  Bat  the  pMntlfis  ought  to  have  averred  that 
the  county  court  had  no  jurisdiction  on  the  day  on 
which  the  plaint  was  to  be  entered,  and  that  the  juris- 
diction of  the  Whitechapel  Court  continued  tilt  that 
time.  Cur.  adv.  vuh. 

The  judgment  of  the  Court  was,  on  February  Utli, 
1849,  delivered  bv 

CoLTMAN,  J, —  This  was  an  action  against  the  Siieriff 
of  Middlewx  for  not  having  taken  a  replevin  bund,  in 
conformity  with  the  staf.  19  Geo.  2,  c.  19,  s.  23.  The 
case  was  tried  before  my  Brother  CresaweU,  and  a  ver- 
dict was  found  for  the  plaintiffis  for  36/.:  but  leave  waa 
reserved  to  enter  a  verdict  for  the  denndanta,  if  tha 
Court  should  ba  of  opinion  ttiat  the  twnd  which  waa 
tdcra  was  suffitij^^t,  within  the  meaning  of  the  act.  In 
the  ensuing  temi  a  rule  was  obtained  for  entering  a 
verdict  for  the  defendants,  or  for  a  new  trial,  or  to  arrest 
the  judgment.  It  appears,  by  the  judge's  report,  tliat 
the  distress  out  of  which  the  action  arose  was  a  dis- 
tress taken  within  the  district  of  tlio  Whitechapel 
County  Court  of  Middlesex;  and  the  condition  ot  .the 
^  wiuithattbBoUigorihevld  ^pear  ^  thv  Mtf 
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emmiy  court  for  the  county  of  Middlesex,  to  be  holden 
tA  the  house  known  by  the  name  of  the  Sheriff 'sOftice, 
in  Red  LicU'Square,  and  should  then  and  there  appear 
and  prosecute  her  action  with  effect  against  George 
Ellis,  for  taking  and  unjustly  detaining  her  goods, &c., 
and  make  a  return  thereof,  if  a  return  should  be  ad- 
judged by  law.  The  bond  which  has  been  taken  in 
this  case  is  in  a  form  often  used  before  the  passing  of 
the  act  9  &  10  Vict,  c  96;  and  the  question  ia,  whe- 
ther such  a  bond,  since  the  passing  of  that  statute,  is 
sufficient.  By  the  119th  section  of  that  act,  all  actions 
of  replevin,  in  cases  of  distress  for  rent  in  arrear,  which 
shall  be  brought  ia  the  county  court,  shall  be  brought 
without  writ,  iu  a  court  to  be  holden  under  the  act ; 
and  by  sect.  120  the  plaint  shall  be  entered  in  the 
court  iiolden  for  the  district  wherein  the  distress  was 
taken.  As  this  statute  leaves  the  former  statutes  re- 
lating to  replevin  unrepealed,  there  is  no  reason  why 
the  sheriff,  upon  complaint  made  to  him,  should  not 
grant  replevy  as  before,  and  take  a  bond  under  the 
stat.  1 1  Geo.*  2,  as  before ;  and  if  the  bond  was  taken 
in  the  t«nns  of  that  statute,  conditioned  to  prosecute 
the  suit  with  effect  and  without  delay,  and  to  make 
return,  if  return  sliould  be  awarded,  the  sheriff  would 
have  been  under  no  difficulty ;  but  the  bond  being  taken 
with  the  condition  for  the  plaintiff  to  appear  at  the  next 
county  court  for  Middlesex,  to  be  holden  at  the  sheriff's 
office  in  Red  Lion-square,  and  then  and  there  to  prose- 
cute her  action  with  effect,  and  to  make  return,  if 
return  should  be  adjudged  hy  law,  the  question  arises, 
whether  such  a  bond  is  sufficient.  Various  cases  are  to 
be  found  in  which  the  courts  ha v«  held,  that  bonds,  not 
strictly  conformable  to  the  statute  of  Geo.  2,  are  as- 
Bignable  within  that  statute,  so  as  to  enable  the  assignee 
to  maintain  an  action  on  the  bond,  where  there  has 
been  a  breach  of  one  of  the  branches  of  the  condition  of 
the  bond  which  had  been  taken,  conform.'ible  to  the 
statute.  Thus,  in  the  case  of  Short  v.  Hubbard,  (9 
Moore,  667),  it  was  held  to  he  no  objection  to  such  a 
bond,  that  it  was  conditioned  inter  alia  to  indemnify  the 
rfieriff.  So,  in  J>antarv.Dunn,  (10  Price,  .54),  where 
the  bond  was  conditioned  to  prosecute  with  effect,  and 
to  make  a  return,  if  a  return  was  adjudged,  and  to  in- 
demnify the  sheriff,  it  was  held  that  the  assignee  might 
Bue  on  the  bond,  though  it  was  not  conditioned  to  pro- 
secute the  suit  without  delay.  These  were  questions 
between  the  assignees  of  the  sheriff  and  the  obligors  of 
the  bond;  but  the  question  majr  be  different  where  it 
arises  between  the  party  distraining  and  the  sheriff, 
who  has  taken  a  bond  conformable  to  the  statute.  In 
order  to  determine  this  question,  it  may  be  convenient 
to  consider  the  effect  of  a  bond  taken  in  the  form  here 
used  before  the  passing  of  the  stat.  9  &  10  Vict.  c.  95. 
The  objectof  taking  a  bond  conditioned  for  the  obligor  to 
appear  at  the  next  county  court,  and  then  and  there  to 
prosecute  his  suit,  appears  to  be,  in  order  to  secure  the 
commencement  of  the  action  without  delay,  so  as  to  meet 
the  re<iuirementa  of  the  statute,  that  the  obligor  shall 
prosecute  his  suit  without  delay;  and  if  the  obligor 
omitted  to  appear  at  the  nest  county  court,  and  there 
prosecute  lua  suit,  it  was  an  infringement  of  the  sta- 
tute, and  the  bond  was  forfeited,  and  might  be  put  in 
Buit  by  the  assignee.  {Di<is  v.  Freeman,  6  T.  R.  196). 
The  effect  and  meaning  of  a  bond  conditioned  like  the 
bond  now  in  question  was  under  the  consideration  of 
the  Court  of  Exchequer  in  the  ease  of  Jackaon  r. 
Hanson,  (8  Mee.  &  W.  487),  and  the  Court  held  the 
me  ining  of  such  a  bond  to  be,  that  the  obligor  should 
appear  at  the  next  county  court,  and  then  and  there 
begin  to  prosecute  his  suit,  and  afterwards  prosecute  it 
with  effect ;  and  by  prosecuting  with  effect  is  meant, 
proBeeuting  with  effect  not  only  in  the  county  court, 
Dtrt  in  every  other  court  into  which  the  cause  may  b* 
removed  in  the  ordinary  course.  (Cliapnan  v.  Btiicker, 
Carth.  248 ;  Gheillim  v.  ^oftroo*,  1  B.  A  P.  410) .  Now, 


the  meaning  which  ought  to  he  pot 
not  altered  hy  the  passing  of  the  sta 
c,  96 ;  and  the  question  wilt  be,  whetl 
as  the  present  is  still  a  substantial  con 
requisitions  of  the  stat.  11  Geo.  2, 
the  bond  being,  first,  that  the  obligoi 
the  next  county  court,  and  then  and  tl 
secute  his  suit.  This  branch  of  thei 
merely  idle  if  the  effect  of  the  statute 
substitute  a  proceeding  in  the  distric 
the  old  proceeding  in  tne  county  coun 
to  us  that  such  is  the  intention  and 
The  words  of  the  act  (sect.  119)  are 
actions  of  replevin,  in  cases  of  distress 
brought  in  a  court  holden  nnder  theai 
be  supiTOsed  that  the  plaintiff  in  rep 
two  concurrent  actions — one  in  the  c 
and  the  other  in  the  district  court.  It 
be  intended  that  the  proceedings  in  1 
shall  be  substituted  in  lieu  of  the  form 
the  old  county  court.  It  may  be  sai 
although  this  branch  of  the  condition 
ing  a  duty  upon  the  obligor  which  tb 
any  longer  waiTBnt,  (md  for  the  brea 
assignee  or  assignees  of  the  bond  could 
tion,  yet  the  reet  of  the  condition  i 
with  the  stat.  11  Geo.  2,  and  may  be 
assignee  of  the  bond.  Now,  the  renu 
the  condition  is,  that  the  obligor  will  r 
with  effect;  and  the  proceeding  in  repl 
well  commenced,  in  the  first  instance, 
the  sheriff  out  of  court,  and  the  bond 
him,  and  the  proceedings  beii^  in  d 
the  act  9  &  10  Viet.  c.  95,  directed  t 
to  the  district  court,  and  then  and  \ 
with  effect,  the  effect  of  this  portion 
may  be  to  bind  the  obligor  to  prosecu 
the  district  court,  on  the  same  princi 
was  held  that  such  a  condition  bound  1 
not  only  in  the  sheriff'seourt,  hot  in  e 
into  which  the  case  might  be  remo«d 
law.  Still  there  is  another  requiaitioi 
which  the  bond  does  not  comply  wil 
that  the  bond  shall  be  conditioned  t< 
suit  mihout  delay.  As  the  law  stood 
bg  of  the  stat.  9  &  10  Vict.,  this  w 
being  sufficiently  provided  for  by  reqn: 
to  a^ipear  at  the  next  county  court,  ant 
to  prosecute  his  suit,  and  so  w ;  b"*  ' 
no  longer  applicable;  the  suit  is  no  lo 
secuted  in  toe  county  court,  but  in  th( 
The  district  courts  are  to  be  held 
at  such  times  as  the  judge  shall  s] 
may  well  be,  that  the  court  for  tl>e 
which  the  distress  was  taken,  and  in  wh 
ought  to  enter  his  plaint,  will  be  bol 
holding  of  the  next  county  court  iu  tl" 
in  Red  Lion-square.  Be  that  as  it  n», 
conditions  requiring'  the  plaintifls  topW| 
at  the  next  or  any  other  district  c»^ 
ceedings  may  be  indefinitely  delayed,  wtb 
of  the  condition  of  which  the  assignees  ( 
take  advantage.  We  think,  therefore,  1 
sufficient,  and,  conse/juently,  the  am 
entitled  to  have  the  venUct  entered 
ground  on  which  the  application  for  * 
rested  was  a  6opi«)Bed  misdirection  in  re 
dence  the  replevin  bond  without  due  pro 
tion  by  the  evidence  of  the  subscribingj' 
peared  by  the  report,  that  notice  haJ  ^ 
defendants  to  produce  the  bond,  ^^ef 
sel  called  for  the  bond,  which  the  Aeim 
declined  to  produce.  On  the  P»" /j'^^ 
copy  was  produced,  which  was  P™' . 
tained  from  the  sheriff's  office,  and  U  « 
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i»D  ibe  ooonael  ftr  tbe-dt&adaiUB  pn>> 
ngbil,  ni  inutad  Hut  It  could  not  Im 
ihe  suliKiiluitg  «3m«  lull  Iwat  oailed. 
1  f(im,  the  AocniMnt  itm  read  wUbont  flu 
of  the  subKnkiiig  witness,  and  ifc.  Is  eon- 
tJua  Mi^bt  not  to  We  beeo-doiw.  We 

i of  amnion  that  tliot  evidence  wot  properly 
thit  the  docinnent  having  been  brst  kept 
h  plaiuti^  having  entitled  tbenuelTes  to 
jKuhoutaQy  proof  being  giren  that  ibere 
dtiuig  witness  to  the  original,  and  having 
to  be  lend,  the  defendants'  counsel  tiad  lot 
flurtunity,  and  he  had  no  rinlit  tlnu  to 
lOil  produce  tlio  original  ;  and  althuiigU, 
ffact,  the  origiual  was  reaJ,  it  w:ia  but 
of  Irgeiilcmaiii,  and  the  proper  evidence 
iga^d  having  b^n  read,  which  was 
',jDd  Bxavai  \^  the  counsel  for 
<me  of  Mtim  v.  ABm  (3  Stark, 
viav  of  the  lighis  o(  the  plaioUfis' 
eircimiUnoeB.  Another  eround  on 
Eqi  a  aem  Jml  was  reatea  wae  the 
which  was  Ute  wtulc  amoant  of 
We  see  no  ground  for  aayiqg  thai 
If  a  bond  ]iad  heeo  taken  condi- 
without  delay,  the  bonJ,  under  the 
indQiiflcase,  would  havv  bcLii  fui-feitod, 
'osn^'J  the  rent  wuulJ  havo  a  ceiiaon- 
,  ilaumyea.  The  case  ia  iiul  liki:  that 
-~  .i.»ue  process,  for  tiit;  distrainer  has  a 
igJm^  debt.;  and  if  the  repWi»  hiui  Mat 
■Me  WHiId  have  sold  the  goodMnchf«t  tha 
upcdut.  IfARplennJb«Bdi&tmB,.and 
fnieiud,  or  if  the  sheriff  omito  to  tuce  » 
ti>e  praper  cooditioa,  the  y^fti"*iff  onght .  to 

rda  situtuHi  as  he  was  ia  ha&ie.  The 
b  it  vai  sought  to  arrest  the  judgment 
:he  dechuation  only  alleged  this  —  that 
Ciiurt  had  not  jurisdiction  at  the  time  of 
kad  ;  whereari  it  ought  to  liave  alleged  the 
odictitiii  at  liie  time  of  the  complaint  to  the 
^welhink  Uus  is  in  aubstance  alleged  ;  for 
■jthitthe  county  irnurt  had  notjurisdic- 
limt  of  taking  tht  hvnd  to  try  an  action  of 
xukiif  aad  dtit&iuing  the  aaidgood^,  would 
^iiitbidhsd  jurisdiciioaat  the  time  of  the 
M^Aeiiff ;  for,  if  it  had  had  jarladictioa 
^ibjuudiction,  hanjqg.Aiuw  attached, 
""wnhnity  wrtae  of  the  iUh«cti«iL(i£ihe 


I  OF  EXCHEQUER.— Easier  Term. 

.StCiTcnrt.  Bame:<t. — May  4. 

^Kkt— Staying  Proceedings — SJia-{(f"'s  Court, 
tt^  Proceedings  in  an  Actiwi  brought 
tkoH  40s.,  where  tJi^  Plaintiff  might  have 

l*  Skerif^s  Cotn-t  of  thf  Citi/  of  London  as 

*^(Jkl0.v  11  I'ict.c.  Ixxi*. 

5^mcd  a  rule  callin:^  on  the  jilaintiff  to 
,   II  payment  of  1/.  4^.,  the  amount  for 
1<  ii       bioaght,  all  further  proceedings 
l«  stared,  en  ue  gnmnd  that  he  ought 

J  is  the  Aanff'^ooiurt     tttecily  of  Lon- 

«1m  jmtodfatiottrf  whiA  hath  pwto 

»(aase  ef  MUvD'Mag  IflM'ttyn  401. 

casM. — The  question  tone  en 'the 


^  reported  not  so  much  for  its  intrinsic  import- 
Keiu  to  decide  by  implicaliou  that  tbo  pmcLice 
xedngi  in  liie  nperior  coarU  when  the  oauis 
iaWt.,^not  pat  au  end, to  llf4fe»«MMlli 


WMtmetkwi  «f  the  present  London  Small  Debts  Act 
IbeilO&.U'YIot.clxxi,  (local  and  penoBal),  intituled 
**Ad  Att  lwiha  Bmowt  iif.SaHKl-Mta  ud  fi*. 
bbh^  wifiiiM  Oe        of  tate  Md-O*  Zib«zfi« 

thereof  and  framed  on  the  m liM  lilf  ftniwwitnl  — |w 
Courts  Act  9  &  10  Tict.  c.  96.  Havfag  extakbdS* 

jurisdiction  of  the  sheriCF's  court  of  the  city  of  Looikn 
to  20^.  in  pleas  of  petsooal  actbns,  it  enacts  in  the  lUth 
section,  that  '*  all  actions  and  proceedings  which  beibra 
the  passing  of  this  act  might  havo  been  brought  in  any 
of  her  Majesty's  superior  courts  of  record,  where  the 
plaintiff  dwells  more  than  twenty  niileb  from  t!ic  dc- 
fi'udant,  or  where  any  officer  of  the  court  liolden  under 
the  jirovi.iions  of  this  act  shall  hi-  a  party,  oxcipt  in 
reapect  of  any  claim  to  any  goods  and  chattels  taken  in 
execution  of  the  process  of  the  court,  or  the  proceeds 
or  value  thereof^  may  be  broaght  and  detezmined  in 
an^  such  superior  courL.  at  the  etoctioD  «f>4iie  pntt 
suing  or  proceeding,  aa  ifAliuaotlMdaotfaMUwaii?^ 
And  by  the  113th  sectian,  "  If  any  actinn  iWH  ■><aifc>^ 
menoed  after  the  pMring  of  thb  act  in  aqy  oFlwr- A» 
jeaty*!  superior  courts  of  record,  for  any  cause  other 
than  thoee  lastly  hereinbefore  specified,  for  which  a 
plaint  might  have  been  entered  in  the  court  holden 
under  the  provi^ioii^r  of  thib  act,  and  a  verdict  shall  he 
found  for  tlic  pUiutifF  for  a  buni  not  more  than  '201.  if 
the  said  action  in  founded  on  contract,  or  less  llian  5Z. 
if  it  lie  founded  on  tort,  the  sjiid  plaintiff  sliall  have 
judgnieiit  to  recover  such  sum  only  and  no  costs;  and 
if  a  verdict  shall  not  be  found  for  tlie  plaintifF,  the  de- 
fendant shall  be  mtifledto^riweta  as  between  attorney 
and.cUanty.onleN  in  nlthar  case  the  judge  who  ahaU  t^y 
thd  oanse  ihaQ  oeiififf  en  the  back  of  the  zeooxd  4hat 
tiie  aetioa  mn  fit  iiar  ba'baoiight'  in  mioh«tpedH  vaalCf^ 
The  present  application  is  therefore  premstnre,  -ba 
until  after  verdict  and  refusal  of  the  judge  to  certify  it 
ia  impossible  to  aay  that  the  plaintiff  aid  wrong  in 
suing  in  the  superior  court.  [^Platt,  B. — This  rule  was 
not  obtained  on  that  ground  ;  but  on  this.  It  is  laid 
down  in  Tidd'a  Prac.  516,  that  where  the  debt  sued 
for  appears  on  the  face  of  the  dechiration,  or  ia  ad- 
niitteil  by  the  plaintiff  or  his  attorney,  or  proved  by 
the  afhdavlt  of  the  defendant  to  be  unaer  ifts.,  and  the 
plaintiff  may  recover  It  in  au  inferior  jurisdiction,  the 
coatta  on  in^tw'^  will  stay  the  proceedings,  it  being. 
belaw.ihiuF  ^oiltp.>»J«o»Mdiia  «ndi<ma6tion."l  !nia 
same  dQctrineTtriElSlB  2  CMt.  JksSu  Fme.  1205^8^. 
edit.;  bat  has  been  jni^y  quarrelled  with,  as  it  can' 
never  be  beneath  the  dignity  of  the  superior  courts  to 
do  justice.  [P?a«,B. — It  is  fully  established  by  tha 
cases  of  Kcnnard  v.  Jones  (4T.  R.  40fi)  and  W«lUnakja 
v.  Arten  (5  T.  R.  G4).  That  discretionary  power  of  the 
superior  courts  has  been  taken  awiw  by  this  statute  and 
the  general  County  Courts  Act.  The  old  practice  waa 
establiahed  byanalogy  to  the  stat.  1  I'jiw.  1,  c.  15,  which 
prohibits  actions  of  trespass  for  goods  being  brought  in 
tliij  MijJi'i  iur  courts  where  the  amount  claimed  is  less  than 
■iOs.  But  the  fact  of  a  plaintiff's  claim  being  under  40c 
was  not  pleadable  in  haiv  (gfUiihi».T.  Fliii  Hfg  fl.AddU 
&  Ell.  204);  and  Ch«  courts  would  not  inteiftire  hi  aoy 
case  iinl^  ^e  oanae  df  action  arose  nAol^  wi^in  tn» 
inferior  jurisdietlon :  (  Weltk  t.  ZVw<e,  2  H.  Black* 
29;  Tuhh  V.  Woodwardt  6  T.  R.  176;  Harieood 
Lester,  3  B.  &  F.  617).  The  old  practice  was  meantlft. 
apply  to  a  different  Btate  of  tluogs,  and  mu:^t  be  coa^ 
dereu  obsolete  now  that  the  jurisdiction  of  the  local 
courts  is  raised  to  20^.  The  county  court  has  no  juris- 
diction in  actions  of  trespass  \  i  ct  armis,  (Com.  Dig. 
"County  Court,"  c.  8);  and  it  will  be  very  moonve- 
,nient  if  the  superior  courts  are  obliged  to  look  into  the 
repealed  acts  of  each  iudividuul  local  court  in  order  to 
ascertain  the  exieut  of  Uu«|MSstiW>  The  expression 
in  the  present  act, "  all  fwBoaa  whkihMm  the  passuig. 
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in  foree  on  this  suhject  within  the  city  of  London,  viz, 
the  5  &  6  Will.  4,  c.  xciv,  which  did  not  prohibit  a 
plaintiff  from  suing  in  the  superior  courts  at  his  elec- 
tion. [Pollock,  C.B.— The  statute  will  be  satisfied  if 
we  construe  those  words  as  "  might  have  been  effectually 
brought."] 

Luthj  contra,  was  stopped  by  the  Court. 
'  Pollock,  C.  B. — 'We  are  all  of  opinion  that  this 
action  might  have  been  brought  in  the  sheriff's  court 
of  the  city  of  London,  and  that  the  statute  regulating 
that  court  does  not  at  all  alter  the  practice  of  this  court 
with  reference  to  staying  proceedings  as  formerly.  The 
case  of  Kennard  v.  Jones  (4  T.  R.495)  is  directly  in 
point  as  to  what  that  practice  was. 

RoLFE,  B. — Mr.  Browne  says  that  the  reason  why 
actions  for  sums  under  40a.  are  stayed  by  the  snperior 
courts  is,  that  it  is  beneath  their  dignity  to  entertain 
them  ;  and  in  one  eense  that  is  true.  The  proposition 
however  does  not  mean  that  the  judges  of  those  courts 
suppose  that  they  will  losedi^ity  by  entertaining  such 
questions;  hut  it  is  expressmg  what  every  one  must 
leel  the  force  of,  viz.  that  if  an  action  of  that  kind  were 
allowed  to  go  on,  a  large  sum  of  money  would  be  spent 
about  a  matter  not  worth  it ;  and  the  rule  has  there- 
fore universally  prevailed  to  stay  the  proceedings  in 
such  cases,  unless  it  appears  that  there  is  no  other  court 
where  the  plaintiff  can  recover. 

pLATT,  B.,  concurred. — Rule  absolute. 


CROWN  CASES  RESERVED. 
COURT  OF  CRIMINAL  APPEAL.— Easter  Tk«m. 
[Before  Wilde,  C.  J.,   Parke,  B.,   Alderson,  B., 

RoLFK,  B.,  WlOUTMAN,  J.,  CrESSWKLL,  J.,  pLATT,  B., 

and  WiLUAMs,  J.] 

Reo.  r.  Beeton. — April  30. 
11  J,"  12  Vict.  c.  4<o— Several  Counts. 
In  Indictments  under  11  ^-12  Vict,  c,  4C,  t.  3,  there  may 
be  as  many  Counts  charging  a  felonious  receiving  as 
there  are  Counts  charging  stealing;  and  the  Prosecutor 
cannot  be  ptU  to  his  Election  on  what  Count  or  Counts 
he  will  proceed. 

John  Beeton  was  charged  at  the  General  Quarter 
Sessions  of  the  peace  for  the  county  of  Suffolk,  held  by 
adjournment  at  Bury  Saint  Edmunds,  on  the  17th  day 
of  Marcli,  in  the  year  of  our  Lord  1849,  upon  the  fol- 
lowing indictment: — "  Suffolk,  to  wit. — Tne  jurors  of 
our  lady  the  Queen,  upon  their  oath,  present,  that  John 
Beeton,  late  of  the  pariah  of  Hawkeaon,  in  the  connty 
of  Suffolk,  labourer,  on  the  28th  day  of  January,  in  the 
year  of  our  Lord  1849,  with  force  and  arms,  at  the  pa- 
rish aforesaid,  in  the  county  aforesaid,  the  dwelling- 
house  of  John  Mason,  there  situate,  feloniously  did 
break  and  enter,  and  twenty-six  of  the  current  gold 
coin  of  the  realm  called  sovereigns,  of  the  value  of  26/.; 
two  pieces  of  the  like  gold  coin  cidled  half  sovereigns, 
of  the  value  of  IL;  and  one  piece  of  the  current  silver 
coin  of  the  realm  called  a  sixpence,  of  the  value  of  Gd., 
of  the  ^iroper  monies,  goods,  and  chattels  of  George 
Mason,  in  the  said  dwelling-house  then  and  there  being 
found,  then  and  there  in  tlie  said  dwelling-house  felo- 
niously did  steal,  take,  and  carry  away,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity,"  The  second  count  in  the  indictment  was  the 
same  as  the  first,  but  stated  the  larceny  to  have  been  of 
certain  monies  the  property  of  the  said  John  Mason,  in 
the  said  dwelling-house.  The  third  count  was  the  same 
as  the  first,  but  stated  the  larceny  to  have  been  of  cer- 
tain monies  the  property  of  Joseph  Mason,  in  the  said 
dwelling-house.  The  fourth  count  was  the  same  as  the 
first,  but  stated  the  larceny  to  have  been  of  certain 
monies  the  property  of  Elizabeth  Mason,  in  the  said 
dwelling-houae.   The  fifth  count  was  the  same  as  the 


first,  but  stated  the  larceny  to  have 
monies  the  property  of  Daniel  Mason, 
ing-house.  Tne  sixth,  seventh,  eig 
tenth  counts  were  the  same  as  the  firs 
stating  the  breaking  to  have  been  into  i 
of  the  said  John  Mmou,  within  the  cu 
dwelling-house,  and  stealing  the  mon 
in  the  first  five  counts  respectively 
count  was  as  follows: — "And  the 
upon  their  oath  aforesaid,  do  further 
fore  and  at  the  time  of  the  committi: 
by  the  said  John  Beeton  in  this  com 

foods  and  chattels  in  the  said  first 
ad  been  feloniously  stolen,  taken,  ai 
and  that  the  said  John  Beeton  after 
the  same  day  and  year  aforesaid,  witli 
at  the  parish  aforesaid,  and  within  the 
the  same  goods  and  chattels,  then  bei 
respectively  as  in  the  first  count  met 
being  the  goods  and  chattels  of  the  sf 
as  in  that  count  also  mentioned,  felon 
and  have,  he,  the  said  John  Beeton,  i 
received  and  had  the  same  goods  and  c 
there  well  knowing  the  same  to  have 
stolen,  taken,  and  carried  away,  as  in 
mentioned,  against  the  peace  of  oursaii 
her  crown  and  dignity,  and  against 
statute  in  such  case  made  and  providec 
thirteenth,  fourteenth,  and  fifteenth 
same  as  the  eleventh  count,  but  layinf 
several  monies  as  mentioned  in  the  seco 
and  fifth  counts  respectively.  The 
charged  the  prisoner  with  having  been 
victed  of  felony.  The  prisoner  plei 
After  tlie  prisoner  had  pleaded,  and  b 
for  the  prosecution  had  opened  his  cas 
the  prisoner  objected,  that,  under  th( 
the  Stat.  11  &  12  Vict.  c.  46,  it  was  nu 
one  count  only  for  receiving,  and  that  tl 
prosecution,  therefore,  should  be  calif 
upon  which  of  the  counts  for  receivini 
ceed.  The  Court  thought,  that,  under 
it  was  made  lawful  to  add  as  manycou 
as  there  were  counts  charging  a  stealini 
that  account  to  put  the  counsel  for  tn 
his  election.  The  prisoner  was  founi 
eleventh  count  of  tne  indictment,  an 
upon  the  other  counts.  He  was  sen' 
years*  transportation,  but  execution  of  tl 
respited  till  a  case  should  be  submitted 
WiLnK,  C.  J.,  (  without  hearing  argui 
all  of  opinion  that  there  is  nothing  at 
tion. — Conviction  afftrmed. 


•  The  marginal  note  to  the  3rd  section  is 
to  additions  of  counts  in  indictments  for  stw 
stolen  property."  The  words  of  the  section  i 
whereas,  according  to  the  present  practice  of 
j  urisdiction ,  it  is  not  permitted ,  in  an  indictmei 
perty,  to  add  a  count  for  receiring  the  same 
it  to  have  been  atolen,  or,  in  an  indictment  ft 
property  knowing  it  to  have  been  Btolen,  W 
stealingthe  same  property,  and  justice  isliere 
be  it  therefore  enacted,  that,  from  »"d  atleri 
act,  in  every  indictment  for  felomously  slM 
shall  be  lawful  to  add  a  counl  for  felonioj 
same  property  knowing  it  to  have  been  ' 
dictment  for  feloniously  receiving  propwtT 
been  stolen,  it  shaU  be  lawful  to  sdd  fl  <^ 
stealing  the  same  property ;  and  where  »  I 
shall  have  been  preferred  and  found  sg""" 
prosecutor  shall  not  be  put  to  bis  election,  o 
ful  for  the  jury  who  shall  try  the  "ij, 
guilty,  either  of  stealing  the  property,  or  oi 
it  to  have  been  stolen." 


Digitized  by 


Google 


THE  JUBIST. 


COUET  OF  CHANCEBT. 

BiHBEB,  im  n  Tmt  Londom  amp  Hi.kcbbrkb 
kmrMBMurt  Rulwat  CoHPimr,  (Bemiog- 
y^y^r^XQ^TI.imd  IB. 

«p  Jd;  1M8— Jiitlipy  Compaiw  provinon- 

UiAc.  no,  tmUdmat  iHtam  mAdufPur- 
fmi  mm  mm  iAmdomed:—H«ld,  rtittniiM 

■I  ■  Gmpanff  camt  within  the  Operatim  (m 
^  Jet,  1848,  fU     12  VicU^W), 
Mir«ifA(iite  wade  m  Appeal. 
m^Bneeedinfft  under  Order  i^tthk  r^futti, 
fitful  to  the  House  of  Lord*. 

«n  appeal  ftxim  an  order  of  Knight  Brnoe, 
Unin;  tbe  petition  of  a  conttibvtOTy  to  the 
oimdmI  Company,  pra^'lng  tlie  abeolnte  diiin- 
ri  vinding-ra  tHht  said  Compaay.  Th«  oaae 
ii  2Dte,  f^lSS,  where  tiie  aulMtnice  of  the 

wiJ.H.Palmerfbi  support  oftho  appeal. — 
Ivunentthat  was  used  in  opposiUon  to  tbe 
iifcwnrt  below  was,  tlmt  t1ii8Company,net 
III  uiDplet«ly,  but  only  j)t'i>viaionalIy«  iv^ia- 
wUm  come  within  the  Unns  of  either  the 
IctfJll,  or  the  Windine-uj)  Act,  1848;  but 
fcrf Ibv  Iflt  section  of  tlic  7  Vkt.  b.  Ill,  are, 
wajptny  or  body  of  persons  now,  or  at  any 
■ftn,  amdated  togietoer  for  ny  oommeKrlu 
'ptrrpoMs,  and  Aifjuttinifl,  cftlMv^ffoyiriottdlii' 
Ids."  ^«  ffnhmit  that  ihh  Company  u 
rft'eemmercial  or  trading  purpoae:  ita  par- 
it  be  ucertaiDed  from  the  sumcffbetfl^  con- 
ihat  is  in  the  usual  fomi.  We  have  a  right 
tberefon?,  that  nil  the  usual  clanns'in  rail- 
w.riU  ),e  iii^.Tti-d  in  the  act,  and  that  the 
ClaQses  Act  would  be  incorporated  Into  it, 
ke  Company  wouM  be  einjinwerod  to  act  as 
Sen.  Another  objection  was,  that  as,  in  the 
of  the  \Viinlini;-uj)  Act,  llilii,  tbere  is  express 
f  Lord  Dalhousie's  Act,  (9  &  10  Vict.  c.  28), 
BhtQ  an  exclusion  of  all  railway  companies 
a  ftose  within  Lord  Dalhousie's  Ad.  We 

the  Hbet  of  the  xe^nea  to  Loiti  Dal- 
MdtQiiHlceAeflBefion  cnmiilfttiTe,  and  not 

ftWj  if  Lord  Dalhousie's  Aet  had  not  been 
to,  'f.  nB^t  hare  been  doubtful  ifliethflr  rdl- 
PMi'rt,  which  had  become  ban^mpt,  Would 
I 'ri;hiii  the  Winding-up  Act.  "Had  it  been 
ioB  of  tbe  Logi^tnre  to  exclude  nulmy  com- 
M  tbe  o(«ntion  «f  the  Kt,  H  would  hare 


Bail,  W,  T.S.l>aniel,  and  T.JSlevmt, 

-If  all  railways  are  included  by  the  general 
Ik  act,  how  came  it  that  the  act  expreesly 
sjlWhousit's  Act?  [_L'j>\I  Cliancetlor. — Do 
tocoDtead  that  r^way  companies  not 
nndei  1^  UtXbfiOM^B  Act,  are  within  the 
I  Act  ?]  It  ip  aofi  necessary  for  me  to  oon- 
iMntf^HifhatwiUbe  foand  lobe  the 
pMon  4(  the  act.  The  Company  in  the 
»  is  only  for  the  purpoF^p  of  obtaining  an 
■DKBt  to  constitute  a  company  for  the  pur- 
<tracting  a  railway.  The  Railwaya  Clauses 
ct.  c.  20),  whereby  railway  eompai^  are 
!r3,  Ibrms  no  part  of  the  special  act  until  it 
'ated  intu  it;  and  non  constat  that  it  may 
t)rporated  into  it.  A  company  merdy  pro- 
Fguttf  red  cannot  trade :  all  that  such  a  com- 
^,  under  the  2drd  section  of  the  T  &  8  YieL 
make  a«A<(tf  16ft.  jwrlOOCdun^fw  the 
XUL  ■ 


purpoae  of  defraying  the  expenses  of  obtaining  their  act 
of  Parliament.  TEay  can  entv  Into  bo  eontraot;  tMb 
association  oannot,  tharrfore,  be  nld  to  be  famed  Ivb 
oommerdal  purpoae. 

.Soft.— To  aecertidn  whether  this  wm  an  aaaeetation 
for  commercial  or  trading  purposes,  we  ean  oidy  look 
to  the  eubsoribers*  contract;  and  ^is  clearly  inoicates 
nothing  but  an  intention  to  make  a  line  of  railw  ay 
from  one  point  to  another;  but  tbe  foot,  as  to  wbetii  r 
it  was  to  be  for  trading  purposes  or  not,  is  kft  in 
doubt.  It  is  perfectly  3ear  that  the  Legidatnre  did 
not  mtond  to  lnclu<H  all  railway  oompaniee  within 
the  Windinp-up  Act.  Why  do  we  find  certain  railway 
oompanies  introduced  into  itbynuael  Because  It  was 
not  intended  to  include  them  within  the  meaniug  of 
Irarfifcy  cmpmiti,  Itis  said  bytheother  aide,beeWMe 
bankrvptqr  under  Lord  Dalbowe^  Aet  wm  n  diflhnnt 
bankmqitey  from  bankruptcy  under  tiie  fomm  Mt; 
but  anmy  the  generic  name  of  "bankruptcy**  would 
hare  tnelnded  both.  It  is  elear  from  the  6tii  sect!  >n, 
that  a  company  did  not  cease  to  be  within  the  ai  t  i>e- 
cause  it  had  become  banlcrapt.  The  effect  of  hold  i  ng 
other  rmlway  oompanies  than  thoae  bankrupt  under 
Lord  Dalhonrie's  Act  to  be  frittiin  the  preaeat  act, 
would  be  partiaUv  to  repeal  Lord  Dalhouairs  Act. 

DanM.—Tbt  fallacy  of  the  argument  on  tbe  other 
side  Is  this :  they  say,  that  if  they  ofcew  that  a  com- 

rny  is  a  trading  company,  within  the  meaning  of  the 
&  6  Vict.  c.  Ill,  and  prorisienally  re^stered,  they 
prore  that  Hw  eompany  is  within  the  Winding-up  Act ; 
iwt  it  is  daar,  that  thcLcgialatuie intended  buikmptoy 
■a  the  test,  and  not  tlie  mere  purMMea  and  objeeii«f 
tiie  company.  Cap.  Ill  is  enauaea  to  oompaiuee 
able  to  nwet  their  peenniary  engagements ;  uid  when 
the  Windii^^p  Act,  1848,  rMoa  to  that  atatnte,  it  does 
ao  for  the  porposo  of  describing  companies  unable  to 
meet  thnr  pecuniary  engagements,  and  as  having  com- 
mitted an  aet  of  bankruptcy.  [Lord  Chancellor. — 
Yonr  argument  is,  that  no  company,  though  mentioned 
in  cap.  Ill,  is  within  the  Windine-np  Act,  unlets  there 
be  also  an  act  of  bankruptcy  T}  Yes;  if  bankruptcy  be 
made  the  test,  then  the  whole  will  be  oonsistrat;  if 
bankruptcy  was  nnneeeasaiy,  then  the  reference 
Lord  Dalhonae's  Act  was  unnecessary;  but.  by  tliat 
act,  not  only  is  bankruptcy  made  the  test,  bat  ht/Sl^' 
mptcy  on  or  before  the  1st  Hai*ch,  1848. 

Mem.— Actual  trading  is  necessary.  Tbe  lit  Mt- 
tion  of  the  Winding-up  Act  says,  ^  if  they  had  net  been 
doBolred,  or  had  not  ceased  to  trade." 

Baeont  in  reply.— It  la  ctHrtended  by  Mr.  BoM, 
that,  as  the  7  &  8  Vict,  o.  111,  was  only  to  apply  to 
companies  tiiat  had  become  bankrupt,  so  this  act  was 
only  to  vpfkj  to  like  cases.  But,to  dirolacethatargii- 
ment,  H  is  only  necessary  to  refer  to  the  sorenth  and 
righth  clauses  of  sect,  fi  of  the  Windi^-up  Act,  where 
owring  to  carry  on  businese,  or  any  other  lUSt  or  eqn  it- 
able  ground  for  dissolution,  is  declared  to  be  a  sufficient 
ground  for  dissolution.  Again,  it  is  contended,  that 
this  is  not  a  oompany  formed  for  oommercial  or  trading 
pn^>o«es;  but  I  submit  that  it  deariy  is.  [On  this 
Tjioint  he  referred  to  if.Caj'V.  JMIei^^M^  ante,p*21.J 
Prior  to  ^  Hallways  Oaosea  Act,  emy  r^wagrnbt 
oontiuned  express  powen  for  tbe  company  to  takfltMa 
and  chuge  anma  in  money  for  the  carriage  of  goodaand 
paseengers:  lhat  act  was  paeaed  to  prerent  the  neeMrity 
ef  repetition,  so  that  the  same  wing  la  now  done  m 
every  railway  act  by  Incorporating  that  aot  into  it. 
Then  it  Is  contended  that  actual  trading  is  neoeasary ; 
and  that,  by  the  23rd  section  of  7  &  8  Vict.  c.  110,  a 
company  provirionidly  registered  can  only  make  a  call 
of  ie«.  on  each  100/.  share.  that  rety  aeotion  the 
Company  may  enter  into  conditional  oontvacta,  but  is 
prohibited  from  trading.  How,  iheiu^  can  it  be  naid 
that  there  must  be  an  actual  tzadLagY  toad  Dalhousie's 
ActMy^llwt  afiat  nu^lxw  ™n  the  nompM^tia 
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only  proviBionally  registered ;  but  if  trading  were  ne- 
cessai-y,  that  act  would  become  a  dead  letter. 

AprillS. — Lord  Chancellor. — I  have  looked  through 
the  several  acts  of  Parliament  which  bear  upon  tliis 
case,  and  the  question  which  I  have  now  to  decide  is, 
whether  this  Company  is  within  the  meaning  of  the 
Winding-up  Act,  as  being  an  association  for  the  pur- 
pose of  obtaining  an  act  of  Parliament  to  enable  them 
to  make  and  construct  a  railway.  The  chief  ground 
which  was  relied  upon  to  shew  that  this  was  not  within 
the  Winding-up  Act  was,  that  it  was  not  a  commercial 
or  trading  company  ;  that  it  was  merely  to  be  looked 
upon  as  a  contract  to  make  a  railway;  that  it  was  like 
a  contract  for  the  building  of  a  house;  and  that  it  was 
not  necessarily  a  commercial  undertaking.  The  affida- 
vit in  support  of  the  application  is  not  met  by  any  affi- 
davit on  the  other  side.  That  affidavit  states,  that,  in 
or  about  the  year  1845,  the  Company  was  projected  for 
making  a  railway  between  London  and  Manchester  for 
the  carriage  of  passengers  and  goods.  Then  it  was 
said,  that,  supposing  the  railway  was  completed,  it  did 
not  follow  that  the  Company  would  use  it  themselves 
OS  carriers ;  they  might  allow  other  persons  to  become 
carriers  by  carrying  goods  or  passengers  in  their  own 
carriages.  I  do  not  think  this  would  make  any  differ- 
ence. The  professed  object  of  the  Company  was  to 
make  a  railway  for  the  purpose  of  carrying  passengers 
and  goods  for  a  profit;  but  whether  that  profit  was  to 
be  derived  by  acting  as  carriers  upon  their  line,  or  by 
allowing  otherpersonstoact  as  carriers,  does  not,  I  think, 
make  my  difference.  The  question,  then,  is,  whether 
that  description  or  announcement  of  their  objects  brings 
them  withm  the  provisions  of  the  Winding-up  Act. 
That  act,  after  reciting  the  7  &  8  Vict.  c.  Ill,  the  8  & 
9  Vict.  c.  98,  and  the  9  &  10  Vict.  c.  28,  says,  "that 
this  act  shall  apply  to  all  companies,  corporate  or  in- 
corporate, withm  the  provisions  of  either  of  the  two 
acts  first  hereinbefore  mentioned,  (including  all  com- 
panies existing  on  the  Ist  day  of  November,  1844)" — 
that  was  the  date  of  the  commencement  of  the  7  &  8 
Vict,  referred  to,  and  was  anterior  to  the  commence- 
ment of  the  present  Company,  which  was  not  formed 
until  the  year  1845 — "  (aud  which  shall  have  obtained, 
or  shall  obtain,  a  certificate  of  registration  under  the 
7  &  8  Vict.  c.  110);  and  to  all  companies  wliich  would 
have  been  within  the  provisions  of  either  of  the  said 
two  acts,  if  they  had  not  been  dissolved,  or  had  not 
ceased  to  trade  at  the  time  of  the  passing  thereof  fe- 
spectively;"  "and  to  all  companies  whicli,  under  the 
provisions  of  the  said  act  to  facilitate  the  dissolution 
of  certain  railway  companies,  shall,  before  the  1st  day 
of  March,  1848,  have  become  bankrupt ;  and  to  all 
companies,  associations,  and  partnerships  to  be  formed 
after  the  passing  of  this  act,  whereof  the  capital  or  the 
profits  is  or  arc  divided,  or  to  be  divided,  into  shares,  and 
such  shares  transferable  without  the  express  consent  of 
all  the  copartners."  It  is  clear  that  this  Company 
would  come  within  the  Winding-up  Act,  if  it  had 
been  formed  after  the  passing  of  that  act,  though  it 
might  not  be  included  in  the  first  part  of  the  section; 
and,  if  it  be  included  in  the  first  part  of  the  section,  it 
must  be  by  force  of  the  reference  to  the  7  &  8  Vict, 
c.  Ill,  That  statute  describes  the  companies  to  which 
it  relates  in  thb  way — "  any  commercial  or  trading  com- 
pany now  or  at  any  time  hereafter  incorporated  hy 
charter  or  act  of  Parliament,  or  any  com/xtny  or  body  of 
persons  now  or  at  any  time  hereafter  associated  to- 
gether for  any  commercial  or  trading  purposes,  and 
registered  either  provisionally  or  completely,"  &c. 
The  words  there  are,  "commercial  or  trading  pur- 
poses." In  the  Registration  Act,  (7  &  8  Vict.  c.  110), 
the  words  are,  "  for  any  commercial  purpose,  or  foi*  any 
purpose  of  profit,"  &c.  Why  these  expressions  are  de- 
parted from  in  cap.  Ill,  I  have  not  been  able  to  discover ; 
out  I  no  not  think  there  is  any  essential  difference,  for 


whether  the  terms  be  "  for  commercial  ■ 
poses,"  or  "  for  any  commercial  purpo 
purpose  of  profit,"  there  is  no  doubt 
ciation  is  an  adventure  for  the  purp 
profit.  The  question,  therefore,  is,  whe 
tion,  or  body  of  persons  associated  togetl 
pose  of  making  a  railway  for  the  iiurp 
passengers  or  goods,  is  or  is  not  witnin 
the  7  &  8  Vict.  c.  Ill,  as  a  body  of  pe 
together  for  any  commercial  or  tradings 
"  trading,"  under  the  bankrupt  law,  ha 
dicial  meaning;  it  is  commercial  in  a  1 
whether  the  definition  of  the  word 
which  was  adopted  by  the  Judicial  Co 
case  of  3f'Kay  v.  Rutherford,  {ante,  ^1.2 
definition,  might  be  more  properly  ado 
cessary  to  determine;  for  it  appears  to i 
nufacture  of  goods,  whether  tor  the  pui 
profit  by  the  sale  of  them,  or  from  the 
equally  a  commercial  speculation.  He 
tion  formed  fur  the  purpose  of  makia 
manufacturing  engines,  &c.,  for  the  pui 
profit  one  way  or  the  other,  either  by 
the  purpose  of  carrying  goods  and  | 
profit,  or  for  the  purpose  of  letting  tin 
that  purpose;  but  in  either  case  it  i 
having  profit  for  its  object.  The  tem 
has  received  a  judicial  definition  tu  the 
V.  Rutherford;  but,  irrespective  of  tliai 
doubt  whatever  that  the  manufacture  c 
the  purposes  I  have  mentioned,  is  a  co: 
lation  within  the  terms  of  the  7  &  8  V 
therefore,  I  am  of  opinion,  that  this  a  i 
the  order  to  be  made  for  winding  up  t1 
Company. — Order  absoluUf  as  prayed. 

Api-il  25.  —  J.  U.  Palmer  mentio 
again,  for  the  purpose  of  fixing  the  date 
order  absolute  was  to  take  effect,  and 
it  should  be  from  the  date  of  Vice-Cb 
Bruce's  order  dismissing  the  petition, 
had  decided  that  his  Honor  should  liavi 
absolute. 

The  Lord  Chancellor  said,  that,  i 
something  in  the  act  of  Parliament  to 
was  of  opinion  that  the  order  should  ht 
of  his  Lordship's  order;  but  that  the  a 
be  mentioned  in  Mr.  Daniel's  presence. 

April  27. — The  case  was  again  lO' 
Palmer  stated  that  both  parties  agreed 
should  bear  date  the  day  of  hia  Lordahi; 

Daniel,  at  the  same  time,  applied  \i 
ceedings  under  that  order  suspended, 
that  an  appeal  to  the  House  of  Lords 
ship's  order  had  been  lodged. 

His  LoRDsjiip  refused  the  application 

•  ■      Ravncock  f.  \ovsa.—Apri 
Practice— Dissolving  Common  Injunction 
The  general  Rule  that  the  Comnwn  If'j 
dissolved  by  Orders  Nisi  and  AhsoliA 
by  the  Circumstance  that  the  Time  f 
tions  to  the  Answer  has  expired;  and  I 
servations  in  Bishton  c.  Birch  (2 
bear  out  the  contrary. 
This  was  a  motion  by  way  of  appea]  f 
the  Vice-Chancellor  of  England,  (i-eport' 
refusing  a  motion  by  the  defendants,  tli 
might  pay  into  court,  within  a  certain  tii 
of  damages  and  costs  recovered  in  the  ftc 
fendant,  or  that  the  common  injunction 
salved.    The  bill  had  been  filed  in  the  y 
ing  that  a  certain  bond,  upon  which  the 
commenced  an  action  at  law,  raiplit  he  ■ 
be  cancelled,  and  for  an  injouction  (o  ' 
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taiMBts  in  tlieir  letioD  on  the  bond.  In  Febniaiy^ 
IQfi  tbe  plitatif  obtiined  the  common  injonction,  in 
■■It  of  uuver.  In  April,  1847»  the  answer  was 
t  in,  to  «Ii)ei>  tbc  pItiDUff  replied  on  the  30th  Sep- 
htr.  PaUntiM  pHsed  in  April,  1848.  The  ao- 
kvastiitddthiniiDiDa  avizes  for  1847»  when  the 
■mlifi  at  law)  obtuned  a  rerdict.  The 
rnftsedthe  motion,  on  the  ground  that 
tWIkaiDo  orderoin  to  diasoWe  the  injnnction. 
t  ai  HaUaiK,  m  snpport  of  the  motion. — 
(■nnreristobe  deemed  sufficient,  an  order 
ikmlitctmTj.  The  onlj  object  of  the  order  nisi 
r  uda  to  the  pluntirF,  that  he  may  look  into 
m  for  the  parpose  of  seeing  whether  it  ie  a 
tufweroriiot,whenhe  may,  if  he  please,  take 
iiad  shew  them  as  cause ;  but  if  the  answer 
;  jeemed  sofficient,  the  office  of  the  order  nisi 
aH,  and  no  cause  can  be  shewn  against  dis- 
r  tkinuKtioB,  except  merits  confessed.  [Lord 
ik-Toiirugnmeiu  goes  to  thiL  that  on  every 
lainansnsTOiB  to  be  deemed  sufficient,  and 
I  pIuB  tlw  easa  may  be^  a  spedal  application 
iMttodiMdve  the  injmietion.  It  is  eertainl^r 
mm  ample  process  to  obtain  the  order  nisi, 
I  like  the  order  of  course.]  [They  referred 
1%Bnlf.  (2  7.  &  B.  291);  Btshtm  r.  Birck^ 
'  r.  PerriHff,  (B  Sim.  600);  Bor- 
IT.VitN«,  (1  CoU.  432);  PlHUij>t  v.  Zoftff- 
;(IIItt.30);  SlcnRWcfv.  fVhite,  (1  Bro.  C.  C. 
kmi.Mvitt,  (2  Bro.  C.  C.  14);  Ouaing  r. 
iflim).]  [LordChaneellor.— None  of  tboK 
Btt  mtrted  hefora  answer,  can  apply  to  the 
because  there  there  coald  be  no  order 
Botini  is  in  the  alternative,  either  to  di»> 
UthjHKtioa  or  pay  the  money  into  coort. 
*~  "  must  eonrider  this  as  a  mere 

I  the  in  junction ;  that  part  relating  to 
;  of  the  money  into  eouit  only  grows  out  of 
itodinolve. 

^toAffar^,  contra.— We  take  two  objec- 
_  ik  motion :  the  fint  has  been  opened ;  the 
'i^tiat,  this  cause  being  now  nearly  ready  for 
'lit a  not  competent  for  the  defendant  to  move 
^  Pint,  the  rule  of  this  Court  is  inflexible, 
>  i^isctimi  will  not  be  dissolved  after  answer 
■wntDotion  of  the  defendant;  there  mnst  be 
^  BiBi  uhI  abaolate.  (Gilb.  For.  Rom.  106; 
'fw.B<y.  236).  Nor  is  there  any  sneh  di*. 
^^*>iiastended  for,  by  reason  of  the  defendant 
y%'fettt  answer  is  deemed  sufficient.  IMoli- 
Jf  '-^  %  Dick.  684).  In  Newland'e  Ch.  Pr. 
K*f^I<gr  T.  Boniby  is  referred  to  as  the  ex- 
Vfmitbe  role;  but,  in  fact,  in  that  case  there 
^y^^  Older  nisi,  although  it  was  gone  \n  reason 
^  RfenMe  for  impertinence.  So,  in  Bithton  t. 

a  dear  that  there  had  been  an  order  nid. 
T^Zl^'"*?'  **  '^ported  ex  relatione,  but  the 
of  that  case  may  have  accounted  for  tiie 
plaintiff  at  law  was  a  cestui  i]ne  trust,  who 
l«  name  of  the  trustee ;  the  bill  was  against 
pobabty  tfaa  trustee's  answer  was  kept  back 
^  (A'47forT.i/«d;i(elo»,2Madd.I31).  Se- 
w  Ctmrt  wfll  not  dissolve  the  injunction  at 
the  proceedings ;  it  considers  it  more  proper, 
iBition  of  the  evidence,  to  dispose  of  the  in- 
*»  the  pleadings  and  prooft  in  the  cause. 
,,  '^i>£^  1  Keen,  64ff;  jPM  r.  JTiV  Cbf- 


S!h  nply.— I  admit  that  thnre  had  been  an 
^S^^^^Hond)^;  but LoidEldon's decision 
nr?"*'^"^  still  rraoaias:  there  his  Lordship, 
"  ^  ^otenl  rule  is,  that  the  defendant 
4,^7^  ^■"oln  the  isjuiicUon,-  nnlsss  cause 
^- tat  that  csDiiot  wply  when  the  parties  have  so 
that  of  the  oidinn7  cMisei  i^ialnst 


ing  an  injanction  one  cannot  be  used,  viz.  exceptions  to 
go  Defore  the  Master.**  {Lord  ChanceUor^  (after  looking 
at  that  report). — It  is  clear  that  there  had  been  excep- 
tions shewn  for  cause,  and  the  question  was,  whether 
overruling  the  Master's  report,  finding  the  answer  snffi- 
cient,  revived  the  injunction;  and  the  Court  said,  no, 
the  injunction  was  gone,  I  think  there  must  have  been 
the  Older  nisi  in  that  case.]  The  practice,  as  stated  by 
Lord  Eldon,  has  never  been  denied ;  and  his  observa- 
tions apply  much  more  stronglv  at  the  present  day,  for 
these  exceptions  might  have  oeen  taken  at  any  ume 
and  filed  nunc  pro  tunc,  but  now  they  must  be  filed 
within  a  certain  time.  The  second  objection  taken  by 
the  other  side  is  answered  bv  stating  that  the  plaintiff 
obtained  an  order  to  amend  nis  bill  so  late  as  tlie  19th 
February  last. 

Lonn  Chancellor. — This  is  a  pure  point  of  ^practice 
as  to  the  mode  of  dissolving  the  common  injanction 
obtained  before  answer,  and  then  answer  pat  in.  The 
only  mode  of  dealing  with  it,  according  to  the  regular 
practice,  is  by  order  nisi :  the  plaintiff  may  then  either 
shew  no  cause,  in  which  case  the  injuncttm  Is  gone;  or 
he  may  shew  exceptions,  in  which  case,  if  the  Master 
reports  against  them,  the  iujuncUon  is  gone;  or  if  he 
shews  cause  on  the  merits  uid  foils,  the  injunction  ia 
gone.  The  proposition  on  the  othM*  side  is,  that,  after 
the  time  has  elapeed  within  which  he  has  a  right  to 
take  exceptions  to  the  answer,  that  practice  does  not 
apply,  ana  that  in  that  state  of  thin^  it  is  a  subject 
for  a  special  motion  to  dissolve  the  injunction.  If  I 
had  found  that  to  be  the  practice  I  would  not  now 
alter  it,  but  it  is  not  found  to  be  so.  A  jilaintiff,  having 
obfauD«d  the  order  for  the  common  injunction,  retains 
it  nntit  answer  and  further  order.  When  the  answer 
is  put  in,  the  plaintiff  must  support  his  injunction  in 
one  of  two  ways— either  ^  exceptions,  In  whi<^  case 
it  is  oonsidered,  until  the  Blaster's  report,  that  there  la 
no  answer;  or  by  shewing  cause  on  the  merits.  It  Is 
said,  then,  tliat  there  are  authorities  against  that  course 
of  proceeding,  and  that  they  shew  that,  where  the  time 
for  excepting  has  expired,  the  injnnction  will  be  dis- 
solved in  the  first  instance,  upon  a  qtedal  motion.  I 
think  this  would  be  a  much  less  convenient  mode  than 
by  order  nisi,  which  calls  upon  the  pluntilF  to  shew 
cause  or  give  up  his  injunction.  The  various  cases 
that  have  been  referred  to  by  no  means  bear  out  the 

EMition  contended  for.  The  fiist  case  was  that  of 
V.  Honibjff  which  proves,  upon  inquiry,  to  be  no 
trity  whatever,  the  order  nisi  appearing  in  that 
case  to  have  l>een  obtdned.  Then  the  case  m  Bi^tm 
V.  Birch  was  relied  <hi  aa  the  sole  authority  (or  the  pro- 
position. Had  I  found  that  Lord  ISldoi  had  lud  down 
such  a  practice,  it  wonld  not  be  for  me  to  queetion  it; 
bat  it  is  clear  to  my  mind  that  the  expressions  used  by 
the  reporter  of  Lord  Eldon  in  that  case  are  very  eon- 
fused.  It  appears^  I  think,  that  in  Uiat  case  abo  time 
had  been  an  order  nisi ;  there  had  been  exceptions,  and  a 
report  that  the  answer  was  sufficient,  and  a  submission 
to  exceptions  to  that  report;  there  had  been  also  an 
order  to  extend  the  injunction  to  sta^  trial.  Half  Lord 
Eldon's  observations  apply  to  the  circumstance  of  the 
injanction  having  been  extended  to  stay  trial;  and  his 
Lordship  was  of  opinion  that  the  injnnction  to  stay 
execution  being  gone  by  the  Masters  report,  the  answer 
was  sufficient ;  the  injnnction  to  stay  trial,  being  only 
an  extenuon  of  the  prior  injunction,  ms  gone  also. 
Lord  Eld<m  addressed  himself  to  the  Mate  of  eirenm- 
stancee  then  before  him,  and  he  by  no  means  deddcs 
tiiat  an  order  niri  was  not  necesssry,  for  he  was  de- 
ciding a  case  in  which  there  had  been  an  order  nisi. 
Whatever,  therafore.  Lord  Eldon  may  have  intended  to 
express  by  the  words  imputed  to  him  at  page  49^  (2  V. 
&  B.),  it  is  plain  to  my  mind  that  there  was  in  that 
case  an  order  nisi,  that  there  is  great  confusion  in  the 
r^porty  and  that  it  must  go  for  nothing  as  an  authority 
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for  the  proposition  for  which  it  is  cited.  It  appears  to 
me,  then,  that  the  practice  is  as  I  have  before  stated; 
that  this  practice  has  been  recognised  by  the  various 
branches  of  this  court— the  Master  of  the  RoHs,  the  Vice- 
Chancellor  of  England,  and  V ice-Chancellor  Knight 
Bruce— as  the  established  practice;  and  I  cannot  after 
that  practice  upon  the  loose  expressions  imputed  to  Lord 
Eldon,  in  a  case  where  I  find  that  the  real  case  before 
him  did  not  raise  the  point. — Motion  refuged. 


VICE-CHANCELLOR  OF  ENGLAND'S  COURT- 

Parbott  r.  CoxGREVE. — March  28. 
Personal  Property  was  assigned  by  a  Debtor  as  a  Secu- 
rity, with^  Power  to  take  poesessioti  and  sell.  More 
than  a  Year  afterwards  tie  Creditor  tool  possession. 
A  Month  after  t/iai  the  Debtor  filed  his  Petition  for 
Protection  under  the  Insolr^it  Act.     The  Creditor 
was  restrained,  at  tie  Suit  of  the  Assignee  under  Hit 
Insolvency,  from  proceeding  to  a  Sale. 
By  an  indenture  of  mortgage,  dated  the  Ist  January, 
1841 ,  Harry  Alexander  Small  gianted  to  John  Freer  Co«- 
greve,  and  his  heirs,  two  advowsons,  and  Small  also  as- 
Bigned  to  Congreve,  hia  executors,  administrators,  and 
assigns, all  and  singular  the  goods,  utensils,  implements, 
and  things  which  were  then  in,  about,  and  belonging  to 
the  dwelling-house,  outhouses,  and  premises  of  the  said 
Small,  situate  at  Uaversliam,  and  which  were  particu- 
larly described  in  an  inventory  thereof  then  lately  made, 
and  which  had  been  signed  by  both  Small  and  Congreve 
to  hold  the  same  njito  Congreve,  bis  executors,  admi- 
nifitrators,  and  assigjia,  aa  bis  and  tlieir  proper  goods 
and  chattels.    But  it  was  thereby  provided,  that,  in 
case  Small,  his  lioirs,  execiitorB,  or  adniinislrators,  should 
pay  Congreve,  his  executors,  administrator,  or  assigns, 
the  sum  of  COO/,  at  tJie  expiration  of  twenty  years  from 
the  date  of  this  indenture,  or  at  such  earlier  time  as 
Congreve,  his  executors,  administrators,  or  assigns, 
•hould  appoint  for  the  payment  thereof,  in  and  by  a 
notice  in  writing,  to  be  given  to  or  left  for  Small,  his 
heirs,  executors,  or  administratora,  at  least  three  calen- 
dar months  before  the  day  or  time  so  to  be  appointed 
for  payment  as  aforesaid,  and  should  in  the  meantime 
pay  interest,  then  this  indenture  should  cease  and  be 
void.    And  it  was  thereby  declared,  that,  after  default 
should  be  made  by  Small,  hia  heirs,  executors,  or  ad^ 
ininistratore,  in  payment  of  the  said  sum  of  600/.,  or 
interest,  accoi-ding  to  the  tenor  of  the  before-mentioned 
proviso,  and  ui  respect  of  the  said  interest,  after  notice 
should  have  been  given  or  left  by  Congreve,  his  exe- 
cutors, administrators,  or  assigns,  to  or  for  Small,  re- 

SDinng  the  payment  of  such  interest,  it  should  be 
iwtul  for  Congreve,  his  executors,  administrators  and 
assigiui,  peaceably  and  quietlv  to  receive  and  take  into 
bia  and  their  possession,  and  thenceforth  to  hold  and 
enjoy  all  and  every  the  goods,  chattels,  and  premises 
thereby  conveyed,  or  intended  so  to  be,  and  also  to  sell 
and  dispose  of  the  same;  and,  in  case  of  any  such  de- 
tanlt,  full  powers  of  sale  were  given  to  Congreve,  and 
Congreve  was  to  pay  the  surplus  of  the  proceeds  of 
such  sale  to  Smair,  his  executore,  administrators,  and 
assigns,  as  part  of  his  personal  estate.    By  an  indent- 
ure, dated  the  1st  July,  1043,  a  further  charge  of  400^. 
to  Congreve  was  given  by  Small.  By  an  indenture,  dated 
the  20th  January,  1848,  Small  assigned  to  Congreve  his 
executors  administrators,  and  assigns,  all  and  singular 
the  household  goods  and  furniture,  fixtures,  plate, linen 
china,  and  other  effects  in  and  about  the  dwelling- 
liouse  of  Small,  f  weaving  apparel  only  excepted),  and 
also  all  and  singular  live  and  dead  farming  stock,  crops 
01  gram  and  hay,  implements  of  husbandry,  and  all 
Otner  tlie  personal  estate  and  effects,  whatsoever  and 
wheresoever  of  Small,  in  and  about  his  farm  at  Haver- 
suam,  to  hold,  receive,  and  take  the  same  to  Congreve 


his  executors,  administrators,  and  asagi 
their  own  property,  nevertheless,  by  wi 
only  to  hira  and  them  for  the  payment  ai 
the  snm  of  COO/.,  advanced  by  Congre 
mentioned,  and  the  sum  of  400/..  for  wl 
was  responsible,  as  therein  mentioned, 
And  it  was  thereby  declared  and  agreed, 
be  lawful  for  Congreve,  his  executors  or  t 
by  virtue  thereof,  at  any  time  or  times 
take  possession  of  the  premises  thereby 
of  all  such  live  and  dead  farming  sta 
implements  of  husbandry,  and  other 
should  or  mi^ht  from  time  to  time  bi 
lieu  of  the  said  stock,  crops,  and  impla 
bandry  thereby  assigned,  or  any  part  Ih* 
should  for  the  time  being  be  found  oo 
farms,  or  any  part  thereof,  and  the  sur 
dispose  of,  as  therein  mentioned,  and  ont 
which  should  arise  from  the  sale,  after  j 
penses,  to  retain  the  said  sums  of  600/. . 
interest,  and  any  other  sums  that  migli 
On  the  2(ith  June,  1848,  Congreve  servf 
Small,  whereby,  after  reciting  the  two  firs 
indentures,  and  that  the  two  sums  of  « 
and  some  interest,  were  still  due,  Congr 
the  29th  September  then  next  for  pajm 
notice,  that,  in  default  of  payment,  h 
On  the  Slst  February,  1840,  Congreve, 
took  possession  of  the  fumitore  ami  i 
the  original  600/.  and  400/.  being  still  d 
on  the  last-stated  indenture.    On  tlie  8ih 
Small  presented  his  petition  for  protcclio! 
to  the  County  Court  of  Bucks,  which  w 
and  which  had  the  effect  of  vesting  hisp 
assignees  under  the  insolvency.  Notici 
served  on  Congreve.   Congreve,  however, 
ing  to  sell  the  mortgaged  property;  and. 
the  official  assignee  of  Small,  now  filed  li 
Congreve,  praying  that  Congreve  might 
from  selling  or  carrying  away  the  furiiiti 
and  obtained  an  ex  pai-te  injunction 
March.   Defendant  had  put  in  his  ausi 
moved  to  dissolve. 

Ma  /ins  and  Metcalfe,  in  support  of  the  I 
question  depends  on  the  construction  of 
21st  sections  of  the  7  &  8  Vict.c.  96*.  Tl 


*  Sect.  19.  "  And  be  it  enacted,  tbati/thef 
before  or  after  the  filing  of  bis  petitioD,  inconte 
becoming  insolvent,  or  being  in  insolTcnt  circi 
luntarily  convey,  assiga,  transfer,  charge,  del 
oyer  any  estate,  real  or  personal,  security  for 
bill,  note,  money,  goods,  or  effects  whatsoever,  I 
or  creditors,  or  to  any  person  or  persons,  in  tro 
for  the  use,  benefit,  or  advantage  of,  any  creJib 
or  (o  any  persou  who  is  or  may  be  liable  as  p 
petitioner,  every  gnch  conveyance,  assigiiia 
charge,  delivery,  and  making  over  shall  be  deal 
and  void  as  against  any  assignee  or  assigneei  of 
effects  of  snch  petitioner  appointed  under  the  pn 
said  recited  act  and  of  this  act,  or  of  either  of* 
always,  that  no  such  cooveyance,  assignineDi,  in 
delivery,  or  making  over  shall  be  so  deemed  fr 
void  if  made  at  any  time  prior  to  three  monl 
filing  of  the  petition ,  and  not  with  the  view  or  int 
party  bo  conTeying,  assigning,  tramferring,  ebsr, 
lag,  or  making  over,  of  petitioning  the  Court  f 
from  process. 

Sect.  21.  "  And  be  it  enacted,  that  in  all  CM 
petitioner  for  protection  from  process,  whose  ert 
been  vested  in  an  assignee  or  assignees  ander  the 
the  said  recited  act  and  of  this  act,  or  cifber  c 
have  executed  any  warrant  of  attorney  to  ctmfe*, 
shall  have  given  any  cognovit  actionem  or  bdl  of  i 
for  a  valuable  consideration  or  otherwise,  no  pei« 
tlie  filing  of  the  petition  of  such  pctitioner.aviil  h 
execntion  issued  or  to  be  issued  apon  any  jndgm 


Digitized  by 


THE  JURIST. 


899 


thin  three  montha  before  the  fifing^  of  {he 
:•  mi  wben  ve  entered  into  possession,  oar  pns- 
nMtd  helE  t"     ^^^(^ti^^Q  tleed.  The 


'becimeabsolat^Iy  onrs,  and  was  talven  ont  of 
jr  isd  di^Kidlion  of  the  insotvcnt.    Can  it  be 
^^^^^  that,  if  an  as^i^or  becomes  an  insolvent 
^^^EyiflOQ  to  n'lioiJi  he  tins  assigned  in  in  posses- 
^^d^Dment  can  bv  defeated  ?    If  »o,  there  can 
\«  n  ^iiEi^  witii  chattels.   We  hAre  the  le^  and 
f^tit^tDi^rfslinDs:  the  inscdrent  has  nothing  left 
litsji^ituthr  .-ijrjJu-;  and  hew  can  bis  ofScial  as- 
ri^ieini  btiier  j"j=itionf   "We  do  not  rely  merely 
j^Kkdnd  as  a  bill  of  sale,  but  -tint  on  our  posses- 
■■pfarfMij!  r.  Booth,  3  B.  ft  Afol.  498). 
^Myi  mpowJ.— This  ^ignmefit  was  by  way  of 
'  taly.  it  is  not  an  absolute  aBeignment.    As  to 
I       a  considerable  portioD.  of  the  pro- 
isf  fanning  stock,  which  wh  not  in  exist- 
Eftinc  the  ietis  were  executed,  and  has  ac- 

rodaced  since.    (See  Gale  v.  liitrnel!,  H) 
ligil ftssignment  of  a  thing  not  in  exist- 
"iDsde,   We  rely  on  sect.  21;  that  is 
■ionof  sect.  61  in  1  &  2  Vict.  c.  1 10,  on 
tfUtiu  (3  Q„  B.  Rep.  300)  has  decided, 
Hiding  a  l^of  sale  as  a  secitrity  merely 
&ffnjjA«Cthe  insoI/enCT.  (See 
Ifc  1  <t  »•  Kep-  308;  RMatii  v. 
^^K^Jb.  T,  as  to  the  aaBigmneat  of  chsttds). 

OB. — Tn  the  first  place,  if  I  had  any 
tiaake  i:  right  to  continue  theinjunc- 
Flmrin;,  in  order  that  the  doubt  might  l>e 
:tlic  bearing.  B«i  I  have  no  doubt,  as  it 
tl^  included  in  sects.  19  and  21.  Sect.  I!» 
-jSatioa  uf  Tfitin"  in  the  assignee  L"-t-itt.'s 
Irtitionfr,  :\Tii  niiiKes  void  every  conveyance 
si  Wicr,  w!:h  [irovi^ion — that  no  conveyance 
gwitt]  void  if  made  three  monllis  before  filing 
;  Kow,  I  appreliend,  that,  as  far  as  the  in- 
tlU  concerned,  it  ia  saved  by  sect.  19,  for 
^fc awB  thaa three  mentha  bdfore  the  filing 
■M;  bat,  se  &r  as  the  delirery  is  of  iraport- 
it  is  within  the  meaniiiig  m  sect.  19,  for 
ttwT  vBDot  made  till  Febnuijr,  and  the  peti- 
9**B(d  LQ  March.  Then,  aeot  19  haring  de- 
^inttBtun  dealings  shall  M declared  fraudulent 
2J^**B  sect  21,  that  in  all  cases  where  any 
l^^fc|Wection  from  process,  whose  estate  shall 
in  any  assignee,  shall  have  executed 
wifcaif rf ittomey  to  confess  judgment,  or  shall 
imgnorit  or  bill  of  sale,  no  person  slial) 
'of  it  by  seizure  or  aale.  Then  what  doe^ 
not  deal  with  the  validity  of  thu  coii- 
'^hillof  sale;  bat,  leavini^  the  validity  of 
'faaaffected,  declares,  that,  wiierK  a  peti- 
1,  and,  by  the  act,  the  estate  and 
1,  no  person  dull  avul  himself 
J?,  bnt  the  party  shall  come  in  under 
It  atipeoTB  to  me,  therefore,  that  the 
l^-Jit Mt toncbed,  and  remains  as  it  was;  and 
?PjfBhoped  to  be  derived  by  the  delivery,  why 
IlS^ii  Toid;  but,  if  the  bill  of  sale  is  good,  the 
it  trail  himaelf  of  it  now,  and,  if  he  seeks 
L¥  H»  U  mnpfc  ^  onder  tjie  insolvency. — 


^^-Bpoa  waek  wsrrmDt  of  attomej  or  cognovit 

^_^^i«fteTl)y  nfiture  and  sale  of  the  property  of  sach 
jU^'Wwjpart  tliereof,  or  by  sale  of  such  properly 
SE.*^'^  w  any  part  thereof,  or  avaU  himself  of  such 
i  w  that  uy  person  or  persons  to  whom  any  sum 
■owythallbe  due  in  respect  of  any  sui-h  wiirraut 
T*  **>SnoTitKtiODeni,  or  of  such  hilt  of  sale,  shall 
A^f**orcteditOTa  for  the  same  under  the  said 


A  Vefmdani,  lOukad  btmtnmdwith  a  Copgr  of  the  Bill, 

irimp  kit  penmaf  Ripnamtatite  hefora  Ms  CbHrt,  off 
Ms  d^Asr  Pertmt  who  wtrt  PmUtt  le  IA«  jln(  M 

This  was  an  administration  sait.  WiUians  Pean 
Fosta*.  a  daCsndMit,  who  had  bean  serred  with  a  copy  of 
the  bill,  nnderthe  23nl  of  the  Ordeit  of  August,  1841, 
died  wiUwBt  baviiv  appeared.  Upon  tlie  cause  coming 
on  for  heanng,  in  Michaelmas  Term  last^  an  objeotun 
was  taken  and  allowed,  that  his  personal  repreeentatire 
ought  te  be  before  the  Court.  The  plaintiff'  accord- 
ingly filftd  a  bill  axunst  the  administrator  of  William 
Pana  Foster,  which  repeated,  as  substantial  statement^ 
all  the  statamenta  of  the  first  bill;  then  stated  the  filing 
of  that  bill,,  and  the  whole  of  the  charges  and  prayoc 
therein  contained;  then  set  forth  the  subsequent  pro- 
eaadingBand  events  in  andaffecting  the  suit;  and,  aftei 
stating^  iq  eondosion,  that  we  Greaves,  as  beii^  a  oo« 
tnutne  of  a  legtJ  estate,  was  aUBaed  to  be  a  aaoeaaiy 
party,  prajed  that  Greaves  mvnk  sowwer;  and  thai 
pntoeeded  in  exactly  the  same  fotm  as  the  prayer  c£ 
the  first  UU,  Greavts  was  teduind  to  answw;  tha 
administrator.  It  wu  asked,  vught,  tm  being  served 
with  a  copy  of  the  bill,  be  bound  by  oil  the  proceedings 
In  the  cause.  To  this  seeond  Ull  none  of  tin  def^tdams 
to  the  first  bill  were  made  partiea.  The  two  oases  new 
came  on  fw  heari^,  when 

Stuart,  Jamet  PwrUr,  B.  J.  Uoyd,  and  NieJkolt, 
for  various  defendants  in  the  first  suit,  objected  fliat 
the  defect  of  parties  still  mnaioe^  inasmuch  as  the 
Burviriag  defendants  to  the  first  suit  were  not  made 
partiea  to  the  seeond  bill.  They  said,  that  the  second 
being,  In  fact,  an  ori^^nal  bill*,  (Sar^  v.  HmU,  14 
Sim.  21 1),  the  ddimdant  the  admudstimtor  woald  Dot 
be  boniM  b/  the  pvooeedius  in  ike  fint  svit.  Un- 
leas  thexefine,  dl  the  aurvm^  defendaots  to  tiwfini 
biUwm  made  parties  to  the  seeond  hoi,  thelattervM 
not  anffident. 

JEbndf,  (AMtfff  was  with  him),  for  the  plaint!^ 
coatm,  contended  that  the  aaeond  oQl  was,  to  describe 
H  nort  aconratelj,  an  ormnal,  in  the  nature  of  a  sap* 
ftemental,  bill.  That  all  that  was  necessary  waa,  to 
pot  WilUam  Pena  Foetei'B  administrator  fai  the  same 
porition  as  William  Penn  Foster  himself  would  have 
been  in  had  he  lived;  and  that  this  wss  efieotuallydoDe 
by  the  present  bill.  Tliat,  in  oonsequence  of  an  answer 
being  required  from  the  other  defendant,  Greaves^  the 
cause  was  neosssarily  bmnght to  a  hearing;  and,taOT»- 
fors,  that  the  adnanistnior  weald  be  bound  In  tha 
same  wi^  as  VilUun  Penn  Fester  woold  have  been.  • 

J?.  V.  Prior  appeared  for  the  defendant  Greaves. 

The  yioa-CHAHCKLUnt,  after  adverting  to  the  &ot| 
which  iqipeared  upon  the  &ce  of  the  second  bill,  that 
Ghvaves,  If  a  neeeasny  party,  might,  nder  tiM  urcnm- 
stanoea^  have  been  made  a  pwty  to  the  first  bill  by  . 
aBMndment,  said— But  when  Greaves  was  made  a 
paHy  by  %  new  bOl,  it  ntiMrseems  to  me,  that.  If  that 
bm  was  to  brii^  fcnvard  the  adiaiaaatrator  of  William 
Penn  Fester,  H  was,  in  point  of  &ct,  as  against  him, 
(the  admimsttator),  an  oripnal  bill,  «nd  ought  to  ham 
made  the  other  pereens  pwtiss:  of  oonrse  they  would 
net  have  had  to  answer  over  sgaln. — O^jaotiom  alhmJ. 
Tiaemmtottmtdcmr,witklilitr^toA»plaiiit^tamM 
pmHu,     — wdbiwrf  er  uMsi  wimi,  tu  *s  atntf  *e  e JWssJ. 

*  n  was  not  la  finrn  sapitoueatri. 

t  And  seeOwi^T.MMder,  (9  Sin.  396)  i  CMHM  T. 
CWOas,  (11  Lew  Jornn.,  N.  S.,  Chne.,  MO). 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
,  .   Andrew  v.  Andrew. — March  3. 
Practice^Exceptions — Evidence. 
In  Proceedings  before  the  Master ^  Evidence  was  tendered, 
and  was  injected  to  upon  a  particular  Ground,  but  the 
Master  received  it.     Exc^ions  were  taken  to  the 
Master's  Report,  and  this  Evidence  teas  again  objcUed 
to,  but  upon  a  different  Orotitid  from  that  urged  before: 
—Held,  that  it  was  not  open  to  the  Exceptants  to  tale 
the  Objection  not  raised  before  the  Master. 
This  was  a  suit  for  specific  performance,  and  a  re- 
ference was  made  to  the  Master  to  inquire  into  various 
alleged  facts  relating  to  the  contract.    In  the  course  of 
the  prosecution  of  these  inquiries,  a  witness  was  exa- 
jnined  upon  interrogatories,  and  his  depositions  were 
duly  published  ;  but  the  depositions  had  been  objected 
to  before  the  Master.   The  same  witness  was  afterwards 
examined  ycce  before  the  Master,  and  the  oral 

examination  was  also  objected  to.  The  objection  I>efore 
the  Master  to  the  admission  of  the  depositions  and  the 
Tiva  voce  examination  Mas,  that  the  onject  of  both  was 
to  vary  the  terms  of  a  written  instrument,  and  that  they 
were,  therefore,  inadmissible.'  Among  the  various  ex- 
ceptions to  the  Master's  report,  -which  was  grounded 
partly  on  this  evidence  so  received,  were  two  directly 
taking  objections  that  this  evidence  vras  inadmissible, 
and  ought  to  have  been  rejected. 

Teed  and  Torriana  supported  the  exceptions,  arguing 
that  the  evidence  was  wholly  inadmissible;  and  even 
aupposing  any  part  to  be  admissible,  still  the  oral  testi- 
mony could  not  be  received,  inasmuch  as  the  witness, 
having  been  already  examined  on  written  interroga- 
tories, ought  not  to  have  been  examined  again.  It  was 
a  rule,  that  a  witness  who  had  been  examined  in  a 
cause,  could  not  afterwards  be  examined  in  tlie  Master's 
office:  by  analogy,  therefore,  to  this  practice,  these  ex- 
ceptions to  tlie  report  ought  to  be  allowed.  [Knight 
Bruce,  V.  C. — Was  this  objection  taken  in  the  Master's 
oflice?  J".  H.  Palmer. — It  was  not.]  Even  supposing 
DO  objection  of  this  nature,  nor  this  objection  itself 
was  taken  before  the  Master,  the  exceptants  are  at  full 
liberty  to  take  the  same  now  before  the  Court,  and  are 
not  bound  to  confine  themselves  to  those  objections 
which  were  made  before  the  Master  to  the  admissibility 
of  evidence. 

Malins  and  J.  11.  Palmer,  for  tlie  report,  were  not 
called  on. 

Knigut  BnucE,  V.  C. — It  is  not  open  to  the  ex- 
ceptants to  take  the  objection  raised  by  them  with  re- 
spect to  the  oral  evidence,  because,  if  the  evidence  had 
been  objected  to  on  the  second  ground  of  objection  be- 
fore the  Master,  and  the  Master  had  rejected  it,  other 
evidence  to  the  same  effect  might  have  been  supplied, 

Harmkr  ».  Gooding. — April  30. 
Demurrer—PartiesSuilding  Society. 
A  Benefit  Building  Society,  among  its  Rules,  had  One 
that  any  Member  giving  Notice  might  withdrau)  his 
Share,  and  have  the  Money  paid  by  him  returned. 
Certain  Members,  who  had  given  such  Notice,  fled  a 
Bill,  on  Behalf  of  themselves  and  all  other  Members 
not  being  Defendants,  against  the  Directors,  praying 
for  an  Account  of  the  Dealings  of  the  Soriety,  that 
all  Losses  occasioned  by  the  Fraud  and  Mismanage- 
ment of  the  Directors  might  be  made  good  by  them,  and 
for  Payment  of  the  Debts  and  Liabilities  of  the  Society. 
Some  of  the  Members  had  not  given  Notice  of  With- 
drawal;  but  the  Bill  did  not  slate  that  their  Names 
u>ere  unknown  to  the  Plaintiff's:— Held,  on  a  Demurrer 
for  Want  of  Equity  and  for  Want  of  Parties,  that  the 
Bill  was  defective  for  Want  of  Parties,  for  that  neither 
the  Plaintiffs  nor  the  Defendants  (they  all  being  Di- 
rectors J  represented  the  non-withdrawing  Members. 


The  bill  was  filed  by  Richard  Haimer, 
Harmer,  and  Mai-y  darmer,  spinsters  ai 
Richard  Ilanner,  their  next  friend,  on  bt 
selves  and  all  others  the  members  of  the 
nefit  Building  Society,  (except  the  defeni 
Edward  Gooding  and  six  others,  who  wei 
of  the  society,  three  of  whom  were  the  tr 
of  whom  was  the  treasurer  of  the  same, 
the  society  was  established  in  August,  18 
pose  of  raising,  by  monthly  or  other  sabs( 
several  members,  for  sliares  not  exceedin 
share,  such  subscriptions  not  exceeding  ii; 
per  month  for  each  share,  a  stock  or  fund 
of  enabling  each  member  to  receive  out  i 
such  society  the  amount  or  value  of  bis' 
shares  therein,  to  erect  or  purchase  one 
ing-house  or  dwelling-houses,  or  other  n 
estate,  to  be  secured  by  way  of  mortgage 
until  the  amount  or  value  of  his  or  hei 
have  been  fully  repaid  to  such  society 
thereon,  and  all  fines  and  other  paymeu 
respect  thereof;  and  such  society  was  ii 
a  lau-ful  society,  and  within  the  provisioi 
Parliament  6  &  7  Will.  4,  intituled  "i 
Regulation  of  Benefit  Building  Societiei 
of  the  society  were  then  set  out  at  lez 
22nd,  and  28th  of  which  were  as  follow 
as  often  as  the  funds  of  the  society  sbol 
share  or  sum  of  120/.,  (or  by  ^ticip 
before  tlie  funds  actually  amount  to  tii 
boai'd  shall  so  detennine),  the  same  shall  1 
awarded  to  the  highest  bidder  for  the  p 
the  purchaser  shall  have  the  privilege  oft 
additional  shares  or  sums  of  120/.  as  he 
same  rate,  on  giving  notice  of  such  an  ii 
chairman  at  the  time  of  sale,  but  subject 
tion  fixed  by  the  directors  previous  i 
22.  "  That  any  person  who  shall  be  dei 
drawing  from  this  society  any  share  oi 
shall  not  have  been  purchased  according 
shall  be  allowed  to  do  so  on  givmg  oner 
in  writing  of  such  his  or  her  intention  t( 
the  ti  me  being,  at  any  monthly  meeting  > 
and  tlie  money  subscribed  in  respect  of  a 
or  shares  shall  be  repaid  to  such  metnbei 
to  the  forfeitures  next  hereinafter  mentio 
say,  if  the  application  to  witlidraw  shall  b 
the  first  year  from  the  firet  meeting  tbere 
of  53.  per  share ;  if  within  the  second  j  eai 
first  meeting,  he  or  she  shall  take  oat  the 
the  subscriptions  only  paid  io  ;  and  if  wi 
or  any  subsequent  year,  the  board  ai"* 
powered  to  allow  the  member,  out  of  tbe 
the  society  shall  have  realised,  such  porti' 
fits  on  the  withdrawal  of  each  share  as  tb 
time  to  time  determine.  If  more  than  « 
notice,  they  shall  be  paid  in  rotation,  act 
priority  of  their  notices ;  but  in  all  cases  a 
share  of  the  expenses  of  the  society  and  p 
fines  then  due  from  such  member  or  m 
first  deducted."  28.  "  That,  at  the  firet  u 
society,  and  on  every  succeeding  meeting 
of  August,  two  auditors  shall  be  appointed 
bers  and  one  by  the  board,  and  thevshi 
society's  accounts  immediately  after  tfie  m 
months  of  January  and  July  in  each  year ; 
in  August  shall  be  the  annual  meeting,  an 
accounts  shall  be  closed  immediately  afWf 
in  July  in  every  year,  and  be  regularly 
ported,  and  published,  with  detailed  sMteffl 
under  the  direction  of  the  board,  signeii  I 
man  in  the  month  of  August,  and  a  copy 
be  sent  to  each  member  within  iourteen 
wards."  The  bill  then  set  out  the  title  of  I 
to  their  respective  shares— Richard  Harme 
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jjurfflntoitofiTeBhareB:  that  the  funds  of  the 
■Mtr  Wnoi  Aognst,  1848,  and  September,  1B47» 
M  lii;t,  ud  tbt  BDiiiee  were  lent,  punaant  to  the 
'  *  te^RpiU,  again  lent  oat>  and  laive  sums  were 
ritfnritK^mptioiMnonejr,  sabacnpiions,  fines, 
,iir  WMMiti:  tbii  the  defendants^  in  August, 
kk-MMMC,  or  lUiepad  obedience  to  the  28th 
;lo  whr-Bsiriber  •  nport,  part  of 
-"The  lavmbeTB  will  perceire  fiom 
ttiutths  dheeton  hire  been  obliged 
/£mi  the  baaken  to  meet  the  demanda 
^aidtlMtaU)^  snbscriptiona  hare  been 
:  *4M  iBearity:"  that  the  defendants,  in 
^ilsobedimee,  or  alleged  obediencei«  'to  the 
R>t  to  eseh  Member  a  report,'-part  of 
'«  MlowflM-**  The  directors  repwfr^  that 
i«n  nlaeiibed.  in  this  society:  tliat  'Df 
t  ihins  hare  been  withdrawn  aiutm* 
I  kn  been  forfeited ;  axteen  and  a  4airter 
Ispsuiaor^agee  of  property,  haw  been 
itUproperty  teken  posseooion  of  on  behalf 
>;  lW  seniity-fniE.  dnres  have  diseon- 
.qoiaotiie  of  withdrawal,  and  will  be 
L  nbsdutiona  an'  reouTed ;  and  -133^ 

Si^-oM  npohy'  that  none 
Dti&na  OTor  been  pinehaaed,  accord* 
kwUesBthal^  at  {he  monthly  meeting, 
iifbuiapfAMIi  the  phuntiflb  and  nMny 
■sgKWthe'&ectors  hotice  in  writing,  pnr- 
I  Zabd  arifele^  but  the  defendanta  r«rtw  to 
BRsikjiritle  on  thpse  shares:  tiiat  sabse- 
rMarmmberKgare  similar  noticew  that 
tftlM^fk*  directors  sent  a  printed  dr- 
'  wnibm^  tthieb,  after  stating  the  loeses 
r  tlK  udety,  ^voceeded,  "  The  directors  do 
" '  I  to  return  more  than  one-half  of  the 
,  to  be  paid '  in  rotation,  according  to 
'  notices  of  withdrawal,  and  to  be  paid 
twfaen  the  society  is  wound  up,  any  ba- 
it^ iiomof  ISOI.  per  share  shall  be  divided. 
Elf  tfaea  wlio  iiew  withdraw,  upon  con- 
>  uf  shsadiolder  who  has  {Area  notice  to 
'I'BO  inidH  such  notice,  and  be  reinstated 
*2**UKr'apoK  paying  up  his  monthly  instal- 
9^  aliKit  «t  the  rate  of  6L  per  cent,  per  an- 
mS^xA         ^  ^  general 

*J^Wtftt7th  June,  1848,  astatement  was  made 
fte  iodety  on  the  mortgages,  and  that 
^'j^^o^y  the  directors  issued  a  printed  cir- 
thst  on  ihe  7th  it  was  reaolred  una- 
2'|'^''tMt  the  trustees  be  authorised  to  offer  to 
51?.  riren  notice  to  withdraw  the  sum  of 
7*9'|ti|iCto  be  paid  in  rotation  as  they  receive 
inch  rotation  to  be  in  the  order  that 
u  iwufy  their  wiUingneas  to  reodva  such 
^ud  to  give  the  trustees  a  release  from  all 
■:"  that  certun  shareholders  of  the  so* 
ned  the  defendants  in  the  Shoreditch 


'printed  piqwr,  which  was  partly  as  fol- 
^rifz?  "^^  gentlemen,— The  directors  and 
JSP'Mpitiilste  yon  upon  the  recent  decision  of 
^*Mitdi  Coimty  Court,  from  which  it  is  obvious 
^  Wnirt  of  taw  has  jurisdiction  over  the  affurs  of 


utLf^  by  the  simple,  cheap,  and  expeditious 
^tttd  by  ads  of  Parliament— that  of  arbitration, 
to  the  mles-  &c    The  bill  then  charged 
l^lj^of  lUeftcd  fnuid,  and  then  charged  as  fol- 
•     ^  member*  of  the  stud  society  are  more 
number,  sod  that  the  number  of  the  said 
i2]^J[<|>KKat,«iid  that  tiie  rigbta  and  liabilities  of 
^"Xtte  H  BolijeeC  to  diasge  and  fluctnation 


by  death  and  otherwise,  that  it  is  not  possible,  without 
the  greatest  incoavemence,  to  make  them  parties  to 
this  suit,  and  that  to  do  so  would  render  it  impossible, 
in  factj  to  prosecute  this  suit  to  a  hearing;  and  that  all 
the  said  members,  except  the  defendants,  hare  a  com- 
mon interest  with  the  plaintifis  in  the  subject-matter 
of  this  suit^  and  in  obt^ing  the  relief  hereby  prayed. 
Jad  the  said  defendants  wilf  sometimes  admit  that  all 
the  mraabers  of  ths  said  sodety,  who  hare  duly  given 
BOtico  of  wiihdimwftl  therefrom,  have  such  common  in- 
tat  A  with  pluntift;  but  then  they  allege  that  the 
members  of  the  add  society  who  hare  not  given  such 
uotiofr  of  withdrawal  have  not  such  common  interest, 
aod  are  neeeesary  parties  to  this  suit ;  lehaIg^  that  such 
lASt-nentioned  memlMis  are  more  than  100  in  number, 
&c..X'cpeating.  the  words  used  before  to  "suit  to  a 
tte«riiigr)t--a*d  that  if  the  said  last-mentioned  members 
hara  not  a  eommon  Interest  with  plaintifis  in  the  sub- 
iact-raatter  of  this  suit,  and  in  obt&iniw  tiie  relief  here- 
by prayed,  (which  pl^tifis  do  not  adma^.bnt-e^ressly 
charge  the  oontufy  to  be  the  fact),  such  rwhtowd  in- 
tweetc  as  they  have  Adversely  to  iplaihtiffa^are  sofi- 
oieatiy  reiHresented  by  tiie  said  defeulmK  none  of 
whom  have  given  such  notice  of  withdrawal''  The 
Msrer  mu.nw  w-acconnt  of  idl  dealioa  and  tnuu- 
aetuwi  e£*he  ledetv,  aUclof  the  dM^Aiav&M  iKredon 
md  trustees ;  that  all  losste  by  their  wilful  toe^J eot  ok  do- 
fault,  or  their  breach  of  tnut,  misht  be-  aMe|taiiiedt,alhd 
they  deolared' liable  to  make  goo»  thftean^fto  b*  paid 
by  them;  an  aceoimt  of  the  property  itbt  twaety; 
the  appointment  of  a  proper  person  to  realise  and  re- 
cure  tae  same ;  the  delirery  up  to  th*  reoeiver  all  such  • 
property,  and  oU  deeds, '&o;(  anii^aBetion.to.jreBUiain. 
the  defendants  from  reeeiviag  the  prQ|wrtor}  and  tiie 
payment  of  the  debts  and  liabilities  of  the  oociety  out 
of  the-  property,  and  out  of  what  might  be  fbund  due 
from  the  defendants.  All  the  defendimts  demurred,  for 
want  of  equity  and  for  want  of  parties. 
■  &pqtut<m  and  BeavaUt  fbr  the  demnrrer.— By  the  4^  ■ 
section  of  the  act  6  &  7  Will.  4,  e.  32,  the  provisions  of 
the  stats.  10  Geo.  4,  e.  66,  and  4  &  6  Will.  4, «.  40,  (the 
Friendly  Societies  Acts)^  are  declared  to<be  applicable, 
and  to  extend  to  the  Building  Societies  Act ;  and  it  is 
therb  enacted,  (10  Geo.  4,  c.  fi6,  s.  27),  that  all  dis- 
mites  arising  relating  to  matters  in  such  sodetice  shall 
be  settled  by  arbitration  by  justices  of  the  peace :  thus, 
by  an  express  l^islatire  enactment,  in  effect  ousting 
the  jurisaiction  of  a  court  of  equity.  That  such  di- 
rections have  the  efl^t  of  excluding  the  jurisdiction  of 
ordiiuuy  tribunals  is  clear  from  GHsp  v.  Bxtnhmrjf,  (8 
Bing.  £K>4),  where  it  was  held,  that  an  action  does  not 
lie  ag^nst  the  trustee  of  a  friendly  society.  Then  the 
bill  in  effect  prsra  a  diascdation,  and  all  the  membera 
must  be  parties  ror  that  purpose ;  and,  on  taking  an  ao- 
count  of  all  dealii^  there  must  be  am  aeoonnt «  er«^ 
mortgage,  which  would  }w  notiiing  less  tiian  an  admi- 
nistration suit.  The  case  of  RiAardtM  v.  Larpent  (2 
You.  &  C.  C.  C.  fi07)  is  condudre  to  shew  that  the 
membm  of  the  society  who  hare J^v«n  no  notice  of 
withdrawal  must  be  represented.  That  Uic^  are  not  so 
by  the  defendants  is  dear  from  the  plamttSV  own 
shewing,  for,  if  the  chuges  of  fraud  are  true,  the  de- 
faidants  hare  interests  adverse  to  them.  Evan*  v. 
Stokea  (1  Kee.  24)  and  D«ek$  r.  StanJu^  (14  Sim.  57} 
are  also  in  point.  In  Motlof  r.  Altlon,  (1  Phill.  796), 
the  Lord  Cnancellor  said,  that,  if  what  is  asked  by  a 
bill  may  be  injurious  to  any,  they  most  be  parties  to 
the  sni^  and  that  tiie  relief  prayed  must  be  for  the  b^ 
nefit  <tf  all  the  parties  for  wnom  the  nldntlflf  profeaw 
tosne.  [l?faayateda]soiZta!T.7;(«iftJ!dMa0jSb«%i- 
bank,  (6  AdoL  &  EIL  952).] 

Bacon  and  SaMhgate,  for  the  bill.— With  reject  to 
the  oUection  <^  want  of  equity,  it  U  to  be  observed  that 
the  10  Geo.  4  only  extends  to  disputes  between  the 
sodety  and  any  indli^nal  member  df  the  body  in  re- 
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ference  to  the  mles.  In  the  Court  of  Exchequer  it  was 
held,  in  CuCbiU  v.  Kingdom,  (1  Exch.  R«p.  494),  that 
the  rule  was  so  confined,  and  that  in  such  a  matter  as  that 
now  before  the  Court  it  was  not  imperative  to  have  an 
arbitration.  The  defendants'  counsel  had  very  carefully 
abstained  from  shewing  any  case  to  support  such  a  pro- 
position as  that  the  effect  of  the  arbitration  clause  was 
to  oust  the  ordinary  tribunals  of  the  country.  As  to 
the  objection  of  parties,  in  tlie  case  oi  Richardson  v. 
Larpent,  which  has  been  cited,  the  bill  prayed  an  ex- 
press declaration  that  the  resolution,  which  some  of  the 
members  supported,  was  fraudulent  and  void,  and  that, 
therefore,  could  not  be  decided  in  the  absence  of  any  of 
the  members  who  had  assisted  at  passing  it,  and  who 
hod,  therefore,  bonnd  themselves  by  it.  The  bill  seeka 
to  recover  a  fund  for  the  common  benefit  of  all  the  mem- 
bers, and  stops  short  of  asking  a  distribution  of  tli^  faada 
among  the  members;  and,  on  the  authority  of  IVall- 
toorth  V.  Holt,  (4  My.  &  Cr.  f;i9),  and  other  cases, 
BOine  shareholders  may  represent  the  others;  and  even 
if  distribution  were  actually  songht,  which  it  is  not, 
Apperley\.  P«2^c  (10  Jur.  994;  llJur.278)  and  Cooper 
T.  Webb  (11  Jur.  44S)  would  be  authorities  to  shew 
that  the  bill  could  not  be  demurrable. 

Kntoht  Bruce,  V.  C. — I  am  not  snre  that  this  par- 
ticular bill  is  not  demun-able,  on  the  ground  of  want  of 
equity.  I  ant  not  sure  that,  according  to  modem  au- 
thoritie-8,  this  bill  is  not  so  framed  as  that  every  share- 
bolder  ought  to  be  considered  a  necessary  party.  But 
I  do  not  decide  either  of  these  points.  Asanming  the 
WU  rot  to  be  demniTable  on  tne  ground  of  want  of 
equity,  and  aasuming  that  it  is  not  a  bill  to  which  all 
the  sjiareholders  or  subscribers  ought  to  be  parties,  I 
still  think  that  it  is  defective  for  want  of  parties.  I 
think  that  neither  the  plaintiffs  nor  the  defendants  (the 
defendants  being  all  of  them  directore)  effectually  re- 

E resent  that  class  of  shareholders,  or  those  of  the  snare- 
olders  or  subscribers,  who  have  not  given  notice  of 
withdmwing,  the  names  of  those  persons  not  being 
stated  to  be  unknown  to  the  plaintiffs.  I  am  of  opinion, 
therefore,  that  this  demurrer  must  be  allowed,  but  that, 
if  the  jilaintiffs  think  it  worth  while,  they  may  have 
leave  to  amend,  but  the  costs  must  he  reserved. — De- 
jnwrer  for  want  of  parties  alhioed;  leaee  to  amend  ge- 
nxnUfy,  and  costs  reserved. 


VICE-CHANCELLOR  WIGRAM'S  COURT. 
Innes  r.  Sajer. — March  22. 
Cftarity — Power,  defective  Exeatiim  of. 
D^^we  EzccKiiott  of  a  Power  aided  in  favour  of 
Charitiet. 

Judith  Innes,  widow  of  Thomas  Innes,  then  dectased, 
by  her  ^vill,  dated  in  January,  183.1,  gave  and  be- 
queathed as  follows,  Tiz.  "  To  the  treasurer  for  the  time 
being  of  the  Sailors'  Home,  or  Brunswick  Maritime 
Establishment,  1000/.,  in  the  .3/.  per  Cent.  Consols;  or 
if  from  any  cause  that  institution  is  not  proceeded  in, 
the  above  sum  is  to  be  appropriated  by  Captain  Robert 
Elliott,  R.  N.,  and  Captain  George  Gambler,  R.N.,  for 
the  Iwnefit  of  the  Sailors'  Asylum.  I  give  and  bequeath 
to  the  treasurer  for  the  time' being  of  the  Benevolent  or 
Strangers'  Friend  Society  for  Relieving  the  Sick  and 
Distressed  Poor  at  their  own  Habitation  in  London  and 
its  Vicinity,  1000/.,  in  the  iil.  per  Cent.  Consols;  to  the 
British  and  Foreign  Bible  Society  I  leave  500/.,  in  the 
3/.  per  C<nt.  Consols;  and  the  like  sum  to  the  Church 
Missionary  Society  :  aJl  these  legacies  to  be  paid  within 
six  months  after  my  death,  the  receipt  of  the  treasurer 
to  be  a  sufficient  discharge  for  the  same.  To  Harriet 
Ker  Innes,  my  goddaBght«r,  and  the  niece  of  my  dear 
husband,  I  leave  600/.  m  the  3/.  per  Cent.  Consols,  free 
of  legacy-duty,  to  be  paid  within  six  months  after 
tay  death.    The  remainder  in  the  3/.  per  Cents,  and 


three  separate  sums  in  the  3/.  10«.  p 
100/.  a  year  Long  Annnities,  and  any  o 
may  die  possessed  of,  of  what  nature  oi 
leave  to  my  dear  brotliers,  Charles  Sayei 
Sayer,  Esqrs.,  their  executors  andodiui: 
trust"  &c.  The  trustees  were,  after  ps 
ral  annuities,  to  apply  the  residue  in  : 
mentioned,  and  which  it  is  not  necessai 
this  will  several  codicils  were  attachei, 
of  one  of  these  were  written  the  folio 
"  This  will  has  not  been  attested,  as  I 
spared,  to  write  it  out  fair."  The  will 
sealed,  and  the  codiciU  all  signed  by  th 
none  of  them  were  published  or  declared 
of  witnesses,  nor  did  any  of  them  refer : 

Sowers  of  which  the  testatrix  was  the  i 
ayer  and  Benjamin  Sayer  were  name 
In  June,  1844,  the  testatrix  died,  and  ah 
the  will  was  proved  by  the  executors 
In  April,  1845,  a  suit  {Sayer  y.  Saj/er)  v 
this  court  for  the  administration  of  h 
Master,  by  his  report  in  that  suit,  fouc 
date  of  her  will,  tne  testatrix  was,  und< 
husband's  will,  entitled  for  life — with 
point  by  deed  or  %rriting  to  be  by  hei 
according  to  law,  or  by  will  or  codici 
signed,  sealed,  and  pnfjlished  in  the  p 
attested  by,  two  or  more  wLtneaees,  " 
over — to  the  following  sums :  —  one-th 
Consols,  one-third  of  IfiOO/.  Reduced 
6000/.  New  3/.  10*.  per  Cents,  and  on 
Long  Anuuities;  and  that  she  was  also 
same  time  to  a  life  interest  in  659/.  1 
Cents,  and  also  to  800/.  New  3/.  IOj. 
lutely.    The  Master  had  also  found  t 

focies  given  to  the  charities,  and  the 
[arriet  Ker  Innes,  tlie  goddaughter  o; 
were  general  legacies ;  but,  upon  excepti 
to  this  report,  the  Court,  on  the  hearii^ 
tions,  (Sayer  v.  Sayer,  V.  C.  W.,  3ni  Ma 
decided  that  the  legacies  were  specific,  i 
tatrix  had  intended  thereby  to  execute 
served  to  her  in  her  husband's  will.  T 
was  afterwards  filed  by  one  of  the  partie 
fund  forming  the  subject  of  the  power  wt 
husband's  will,  in  default  of  the  exercb 
by  the  testatrix,  chaining,  that,  as  the 
tatrix  bad  not  been  published  and  declai 
in  conformity  with  the  directions  prei' 
power,  such  power  had  not  been  exercise^ 
and  prayinga  declaration  to  that  effect  bf 
a  transH-r  to  the  plaintiff  of  her  aliqootsh 
to  which  she  claimed  to  have  become  en'! 
of  appointment  by  the  testatrix.  Thi'  pa 
defendants  to  the  bill  were  the  said  Cni 
surviving  executor  of  Thomas  Innes,  the 
band  of  the  testatrix,  and  the  parties  cnl 
cipate  with  the  plaintiff  in  the  fuad  f 
power,  in  default  of  execution  of  the  powi 
cretaries  of  the  several  charities  named  in 
will.  At  the  hearing  of  the  cause,  the  } 
tion  was,  whether,  as  the  testatrix,  by« 
mally  executed  in  the  manner  prescribed 
had  shewn  an  intenti<«i  to  dispose  of 
forming  the  subject  of  the  power,  the  C(fi 
favour  of  the  charities  named  in  such  ^ 
fective  execution  of  the  power,  , 
It  was  contended,  for  the  plaintiff,  tiji 
acted  upon  a  different  principle, 
charity,  from  what  it  did  in  the  case  of^ 
or  creditor.  In  the  latter  case,  the  *u 
were  considered  as  purchasers;  whereas, 
of  the  charity,  all  that  was  looked  «t 
tention  of  the  donor  of  the  power,  the  ^ 
gift.    The  intention  of  the  donor  clearlj 
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aM  '^y^  danM  in  tlw 
l>y  Hie  power.    Pl^:^  t.  PenriMf 
K^UL,  p.  471,  nf),  of  which  the  report  waa 
(,  WW  w  only  deeWott  thai  «qvi^  would 
!  lieMive^  twealiwi  of-Wp^ma      flmtur  of  « 

_(fctharitie3  it  WHS  conientfld,  that  tlie  Court 
ililirpfb  a  summler  in  the  case  of  a  grrtitt  or 
ftiirfwpvhol,!? ;  (JW'^H/for.lv.  The  Parish  'of  Purh- 
m,^^i'A  37B;  j^irv//'.-  rasf.  Id.  74,  rifjiJ ; 
Jjfuhljfuralv.  Dotcninij,  Amii.  .IT-  ;  T/ie  AtUn  tK^h 
mn^.I^  2  Vem.  4fi3J;  and  that  the  same  relief 
«iiHkpaM,in  the  case  of  a  defective  execution 
h  tbat  of  the  want  of  mrrender  iu  a 
lorlrnn  of  Cfmyfaaljfc    (CHapnum  r.  Giison,  9 
iUp;  Robert  V.  JKMa^  17  Ves.  297 ;  t 

~  n«  Attomey-Omfft  r.  SkHtMlt,  (t 

Tfif  AticmeyGtntral  v.  Burdett,  (2  Vem, 
V-  ff-Cfflfra?  v.         .SKfwiws'  Comjmnjf^ 
ftsK  401);       Inrot-poratfd  Law  fktcictv  v.  /^tcw- 
jKtlDra.  &  W".  502);   The  Attorney-General  T. 

8Akt-Genera7,  Poff,  WW,  /;(/)Cf-,  Z;/?;*^ 
Pirie,  and  Ba^gaUey  ap[jfaiv<l  fiw 
I  naioed  on  the  record. 
'Jams  Wiqbah,  V.  said,  that  the 
of  ths  UMatrlxfi  wfU  by  the  eccte- 
linA  m  i  coiWftrfhi'  hnsiKr  ttt  the  quea- 
the  testatrix  "OMt^t  11m  teatanentiuy 
rppente  u  a  will  dr  iHHt^miA  tlmttlM  Conrt, 
rT.Ajw-.bad  decided,  that  hy  snrh  will  the 
tka4  mtended  to  dispose  of  the  ijn)|KTty,  w  iiich 
owfr  to  appoint  under  her  husband's  will, 
y  to  exercise  that  power.  The  next  fjuestion 
,  -Mtthe  C'liirt  wdiiJrl,  in  favour  of  tlit-  i-iiiiii- 
■llBied  in  (he  will,  ai'l  tlio  defective  fxfciitinii  of 
and,  in  c^iti-i during  fhif,  tho  first  \>«\uX  to 
*»!,  whether  thtf  authorities  ui><>!i  I  he  snh- 
[•di  as  to  biiiil  the  Court  tn  a  ]>artienlar  I'on- 
n  examination  of  the  cru<*es,  it  ap|)t>!ired 
l«e  express  decision,  at  kaat,  ( Pig<p)t  r. 
tiT'tfh^lrfesWked  by  thecharities; 
rdieta  bf  leiMed  jndm  in  othsr 
vfth  that  dedaiM*  n>e  question, 
"•^whether  he  (theT^M-CISandellor) ought, 
Wofhiito  ahaJfe  that  which,  ever  since  tiie 
»■  c,4,  (ffAothefbre),  had  been  considered 
llawnponfhepohrt.  It  could  not  be  denied 
>wu  the  Mgbeet  anthority  for  the  proposi- 
i  the  surrender  of  copyholds  would  be  supplied 
^ofa  charity;  and  it  had  been  laid  down, 
fOtjndge,  that  the  execution  of  a  })OWL>rand 
of  a  copyhold  go  hand  in  hand,  preci.-eJy 
fgroond.  (Oiapriiaji  v.  <;il.,'«m,  ^  13ro.  C.  C. 
Wbwevcr  the  Court  would  ^uj  ply  tlie  yurrea- 
*  tqijhold,  the  conclusion  followeii,  that,  iu  an 
icB^  it  would  aid  the  dctfectiTe  exeeotion  of 
j  "ticb,  bj  analogr,  waa  a  etrorv  authority 
'  (nponnon  contended  for  on  honalf  of  the 
I  »>,  in  the  case  of  a  gift  or  appointment  by 
f  Btwl,  without  recoveiT  or  fine,  it  had  been  de- 
t  the  trsRsaetfon  wonld  be  aopported  in  favour 
y.thonghnotfora  wife,  child,  or  creditor;  the 
^io tlist ase,  forsome  reason  or  other,  carrying  the 
■in  favour  of  a  charity  than  fbr  a  cr.  iTilnr. 
rgnmid  for  holding  that  the  charities  wk-w  i  n- 
Hhstanding  the  defect  in  the  exccutiini  ul  the 
j  that  the  proposition  contended  fur  cm  tlair 
1*1' refi-rred  to,  a«  a  settled  principle  of  law,  by 
l^'^ritai  ef  the  higfaaat  aatbonty  ud  nperience. 
QtifuiM  of  text-wntcn,  though  not  t«  be  CMuid«r*d 


m  eaaefanfcm,  wai  of  gmt  mighL  mmmM  ia  it  m% 
iatiiHoaaBLbypnTtoiu  diotaaaddeemoBi.  Tha  iMfc 
•mraent  for  wt  ohaiHiea  waa  RWHUided  nwa  the 
etple  by  whieh  ika  Court  had  been  gvided  in  tiw  decU 
ifona  and  dieta  pMriondy  zefemd  to.  The  piiiMirie 
npen  which  the  Court  had  aeted  waa  tfaiat  Um*  if  « 
party,  baring  |M>wcr  by  hie  own  art  to  ^ve  Moperty^ 
eleany  ahewed  an  iatftion  in  writing  to  gire  li,  than^ 
aHbovgh  the  initfaw»  by  reaMii  at  aoM  iafiitaiality, 
waa  imfibetaal  for  the  puipoae  intanded,  yet^  inaiwaeh 
m  the  party  might)  )ry  a  fomsl  iiiiti—iait,  haw  cairiad 
hieebiert  Mo  «Art,  ami  inaamneh.  as  lie  had  ahews 
aa  intevlfon  ao  te  d^  tiw  Co«rt  wnold,  in  ftvonr  o6  & 
^ariix,  deereeinaUoftheinieDtian.  Tfaerawaamy 
hi|^  antiioilty  for  aayii^  ''^^ 
peBdently  of  tha  atatnta  af  BUaaba*,  and  it  eartainlj 
bad  beaa  ao  daee  tha  atatntaL  yindteg^thenfaBa,  tint 
there  was  aft  liaat  cm  deeiaio*  in  fimw  of  dM  pKH 
poaltloo  oaotended  ibr  on  behalf  of  aharitiei^  and 
that  it  waa  enMeted  by  tha  dfot«>  of  eoeeral  jnd«a% 
the  oateh>na  of  the  t«a:t*writa*e,  and  tha  psDoiple  uao» 
wfaieh  the  Cowt  had  acted,  he  thowht  the  law  na* 
beeonakletedto  beaaaettted;  and  thatLif  itwMft»ba 
altond,  U  Mat  be  by  ft  hlghec  tribu^ 

COUBX  OF  QUEeX'S  B£NCB^Hiu«r  Tmw. 

Ptttylkt' 

tai^—tet  forth  an  Application  a  Woman  "  rendit^ 
at  N'.tKithin  this  Zhnsion/*  to  a  Justice  ading  for 
this  Dimum.**  It  appeared^  that  the  Juitica  who 
made  the  Order  mre  residmt  in  the  Tounuhip  of  H.; 
that  th^  utuattv  acted  for  dUert  Thanuhips  fn  the 
Netghhourhoodytncludituj  tht  Tomthipa  ofN.  and  H.; 
Aat  there  toot  a  iSettuntat  I>im^<Mt  called  "  the 
JHnimn,*'  witkm  wAicA  meral  Paty  Setthnt  uert 
held,  and  one  ef  Aem  at  S.  27l«  farter  SeeaUmf 
deteminedf  th<Uf  §y  tke  TP'ords  "  a  Pett^  Satitm* 
holden  ia  and  for  the  Pettjf  Settional  Division  of  ff,," 
th^  understood  the  "  Petty  Susions  holden  in  and  for 
the  Paty  Sessional  Division  of  B,  holden  at  fT.;*— 
Heldt  that  the  Order  appeared  to  be  made  at  a  Petf/f 
Sessional  Dieiiion  tmM  didnetegietf  and  was,  (A«rs- 
%re,h<id. 

Practice  of  Holding  Petty  Sessions  at  any  Place 
w&hin  the  Dnision  of  a  Gom^  does  not  constitute  it  a 
Pet^  Sessional  Divieion. 
The  Quarter  Sessions  ou^t  t(>  take  JncUeiaf  Notice  «f 
the  Petty  Sessional  Divisions  in  their  County. 
On  appeal    the  £^phany  Quarter  Sasuooa^  holden 
at  I^ertoUf  in  and  tor  the  county  of  Laocaater,  a,  & 
1847,  agaiort  u  order  of  affiliation  nude  by  two  ins- 
tiefla«C-the»eaoe,  boldiagapaily  eeaaoDBatHaaUngaei^ 
in  the  aaid  oounty^  the  acaaions  oQafirmed  the  acdefi 
(ulgaet  to  tha  pinion  of  this  Court  on  th9  following 
aaaa.  Tba  following  ia  a  copy  of  tiia  otder: — 

**  LaMadrfre,  >  At  a  petty  aearioM  of  her  U^jarty'i 
to  wit.  /  jaatieoa  of  the  peaee  for  Use  oeuur 
of  T<incaeter,  hofaeg  in  and  for  Aa  petty  iiininnai 
dlvisieB  of  Haaltogden,  in  the  aaid  oonnty,  at  Ha». 
Hngden  afomaid,  on  the  12th  day  of  DeeeialMv,  a.  d. 
1849,  before  &o.,  two  of  her  Majeaty'a  iuatkea  of  the 
peaee  for  the  aiudeouttty.  Whereas  mm  Alice  Aahworth, 
aingle  woman,  residing  mt  Newball-bey,  within  this 
dinsion,  beii^  with  child,  did,  en  the  22nd  day  of  Co- 
tober,  A.  o.  mH,  make  application  to  the  aaid  W.  G., 
one  ef  her  Majesty's  jasUees  of  the  peaee  acting  for 
this  division,  for  a  summona  to  be  served  upon  OM 
Henry  Whittles,  of  &c.,  whom  Ae,  being  daly  awoin 
before  the  aaid  W.  G.,  upon  her  oath,  stated  to  be  the 
fotker  (tf  the  ehild  with  which  she  waa  then  pragnant; 
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and  the  said  justice  thereupon  issued  his  summons  to  ] 
the  said  Henry  Whittles  to  appear  at  a  petty  sessions 
to  be  holden  on  this  day  for  this  division,  in  which  [ 
the  said  justice  usually  acts,  to  answer  her  complaint  ; 
touching  the  premises:  and  whereas  the  said  Alice  ] 
Ashworth  hath  been  lately  delivered  of  a  bastard  child: 
and  wliereas  the  said  Henry  Whittles  having  been 
duly  served  with  the  said  summons,  and  now  appear- 
ing in  pursuance  thereof,  and  the  said  Alice  Ashworth 
having  now  applied  to  us,  the  justices  in  petty  sessions 
assembled,  fur  an  order  upon  the  said  Henry  Whittles, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  it  being  now  proved  to  us,  in  the 
presence  and  hearing  of  the  said  Henry  Whittles,  that 
the  eaiU  child  was,  since  the  passing  of  an  act  passed 
in  the  8th  year  of  the  reign  of  her  present  Majesty, 
intituled  &c.,  that  is  to  say,  on  &c.,  born  a  bastard  of 
the  body  of  the  said  Alice  Ashworth;  and  we  having, 
in  the  presence  and  hearing  of  the  said  Henry  Whittles, 
heard  the  evidence  of  sucli  woman  upon  oath,  and 
such  other  evidence  upon  oath  as  she  hath  produced, 
and  having  also  heard  all  the  evidence  tendered  on 
behalf  of  the  said  Henry  Whittles,  and  the  evidence  of 
the  said  Alice  Ashworth,  the  mother  of  the  said  child, 
having  been  corroborated  in  some  material  particulars  by 
other  testimony,  to  our  satisfaction,"  &c.  [.The  order 
proceeded  to  adjudge  Henry  Whittles  to  be  the  puta- 
tive father  of  the  child,  and  ordered  that  he  should  pay 
a  weekly  sum  for  maintaining  the  child,  and  18s.  for 
costs.]  "  Given  under  our  hands  and  seals  at  the  ses- 
sions aforesaid.  "  Wiu.jam  Gray  (l.  s.) 

*'  William  Tukner  (l.  s.)" 
At  the  hearing  of  the  said  appeal,  the  counsel  for  the 
appellant  contended,  that  the  order  was  bad,  because  it 
purported  to  have  been  made  at  a  petty  sessions  of  her 
Majesty's  justices  of  the  peace  for  the  county  of  Lan- 
caster, holden  in  and  for  tlie  petty  sessional  division  of 
Haslingdcn,  in  the  said  county,  offering  to  prove  by 
evidence,  that  there  was  no  petty  sessional  division  of 
Haslingdcn,  in  the  county  of  Lancaster.  He  admitted 
that  there  was  a  petty  sessional  division  of  the  county 
called  the  division  of  Lower  Blackburn,  at  several  places 
within  which  division  sittings  of  the  justices  at  petty 
sessions  had  been  for  some  time  past  in  fact  held ;  and 
that  the  petty  sessions  holden  at  Ilaslingden,  at  which 
the  order  was  made,  was  one  of  such  petty  sessions.  But 
no  petty  sessional  division  of  Haslingdcn  had  been  ever 
formed  under  the  provisions  of  the  act  9  Geo.  i,  c.  43,  or 
of  the  act  G  &  7  Will.  4,  c.  114,  amending  the  same.  The 
court  of  quarter  sessions  adjudged,  that  it  would  take 
judicial  notice  of  the  petty  sessloiml  divisions  of  the 
said  county.  It  was  then  agreed  and  admitted  by  and 
between  the  said  parties,  appellant  and  respondent,  and 
recognised  by  the  said  Court,  that  the  said  William 
Gray,  clerk,  and  William  Turner,  Esq,,  the  justices 
aforesaid,  were  respectively  in  the  comraiasion  of  the 
peace  for  the  whole  county  of  Lancaster,  and  were  re- 
spectivelv  residents  of  and  in  the  township  of  Hasling- 
den,  in  the  said  county;  and  had  before  then  been  long 
used  and  accustomed  to  act,  and  then  usually  did  act, 
as  such  justices  as  aforesaid,  for  divers  townships  in  the 
said  county  in  the  neighbourhood  of  the  town  of  Has- 
lingdcn, including  amongst  such  townships  as  well 
the  township  of  Newhall-hey  as  the  township  and  town 
of  Haslingden  aforesaid,  all  in  the  said-county  of  Lan- 
caster. The  court  of  quarter  sessions  ruled  and  deter- 
mined, that,  as  one  of  the  petty  sessional  divisions  of 
the  county  of  Lancaster  is  usually  called  the  division 
of  Lower  Blackburn,  and  known  by  that  name,  and  as 
several  petty  sessions  of  the  peace  are  held  within  that 
division,  one  of  which  is  held  at  Haslingden,  it,  there- 
fore, upon  reading  the  words  "  a  petty  sessions  holden 
in  and  for  the  petty  sessional  division  of  Haslingden," 
understood  by  those  words  "  a  petty  st  s^ions  holden 
Iq  and  for  the  petty  sessional  division  of  Lower 


Blackburn  holden  at  Haslingden,"  and 
appellant's  objection  ;  and,  after  hearii 
support  of  and  against  the  said  order,  it 
same,  with  costs,  subject  to  a  case  for 
this  Court,  whether,  under  the  circui 
stated,  the  court  of  quarter  sessions  was 
ruling  the  objection.  If  this  Court  1* 
the  court  of  quarter  sessions  was  right, 
p«aled  against  and  the  order  of  sessions  t 
If  of  opinion  that  the  coart  of  quarti 
wrong,  to  be  set  aside.  The  case  was 
chaelmas  Term*,  by 

Whigham,  in  support  of  the  order  of  ( 
there  is  no  misdescription  of  the  petty  se 
It  is  sufficient  that  tne  division  of  Hasli 
in  fact,  recognised  as  a  petty  sessional 
justices  of  the  county  in  quarter  session: 
not  been  formed  under  the  provisions  o! 
c.4d:  their  adjudication  upon  that  fat 
tliough  the  reasons  they  assign  for  it  m 
The  divisions  of  counties  in  which  petl 
be  held  are  not  compulsory:  the  justict 
them  as  they  might  have  done  befor 
Before  that  statnte,  the  justices  in  a  distii 
might  meet  in  petty  sessions  at  any  p 
upon.  [He  referred  to  2  Arclib.  Justic 
404,  465,  4th  ed.,  where  the  origin  of  ] 
rfiewn.]  Again,  it  is  sufficient  tnat  peti 
been  hdd  at  Haslingden  for  a  long  time. 
— 'According  to  your  argument,  after  a 
division  had  been  made,  under  stat.  i 
the  justices  in  the  division  might,  fort 
either  of  themselves  orof  the  population! 
hold  sessions  at  several  places  within  it, 
sions  would  become  legal ;  but  that  y 
what  had  been  done  under  the  authorit 
lature.]  In  this  case,  the  ancient  di^ 
Blackburn  was  not  formed  under  stat.  \ 
and,  therefore,  there  is  no  contravention  t 
Secondly,  it  is  not  open  to  the  defenJa 
vantage  of  a  misdescription  of  the  petty 
sion  after  he  has  appeared  before  the  n)« 
division  and  examined  witueeses,  and  has 
to  be  the  putative  father  and  to  pay  < 
Clarke,  8  Jur.  738).  [Colei-idge,  J.— 
tliat  if  this  Court  shall  be  of  opinion  th 
quarter  sessions  was  wrong,  the  order  is 
Wightman,  J. — The  objection  is  not  (o  1 
of  the  justices,  but  to  the  description  of  1 
they  held  their  sessioriS.] 

Cowling,  contra. — The  jurisdiction  c 
should  appear  on  the  face  of  the  oide 
Clarke,  (8  Jur.  738),  the  objection  did  m 
the  face  of  the  order.  If  the  description 
sessional  division  is  wrong,  the  quarter  s 
by  their  recognition  of  it,  make  it  good, 
stat.  7  &  8  Vict.  c.  101,  the  applicnlioB 
must  be  made  to  a  justice  of  tlie  peace 
petty  sessional  division  in  which  the  w  om 
the  person  alleged  to  be  the  father  of  tl'* 
summoned  to  appear  at  the  petty  scssioi 
which  such  justice  usually  acts;  and,  ac 
form  of  the  order  No.  7  in  tlie  schedule 
Vict.  c.  10,  states,  that  the  woman  resii 
division  in  and  for  which  the  petty  sessi* 
First,  if  the  order  is  treated  asmade»t  *9 
for  the  petty  sessional  division  of  Hasling' 
that  the  woman  did  not  reside  williia  it, 
hall-hey  and  Haslingden  are  different  to' 
condly,  the  court  of  (juarter  sessions  do 
there  is  any  petty  sessional  division  of  H' 
that  they  understood  the  petty  sessioiis 


•  Nov.  15,  before  Lord  Deaman,  C  i-t  C"' 
man,  and  Erie,  JJ. 
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isd  fir  tlw  Mttjr  aesnonal  diTimon  of  Lower  Black- 
kni  it  Htthwden ;  and  it  do«s  not  appear  tliat  New- 
bU-hcT  b  ffiuin  the  division  of  Lower  Blackburn. 
lbb,l.-By  Kct.  10  of  Stat  8  &  0  Vict.  e.  10,  the 
ta^fithrfeaaoDaldiTirion'*  ehall  be  taken  to  in- 
(We  nijr  &jmoa  in  which  one  <m  more  petty  seauona 
Wrm  or  abtil  b(  osnall^  held.   The  essence  of  a 
aM  dMiion  b  tbe  hftbit  of  holding  seesions  for 
Mjha.  CUcrttilK  J.<— It  is  not  stated  in  this  caaa, 
Ikttkjnticts  for  ue  divinon  of  Lower  Blackbnm 
InhIt  icttd  tt  Haalingden.   There  are  cases  hi 
■Udill  tw  jestices  of  a  searional  divUon  niiat  be 
■n«i-«  for  gitDting  licenses.  It  is  inmortant  for 
IbenUk  to  know  wl»t  tbe  pethr  annonM  divirions 
&]  hBaxTHeJiutiea  ofDnoit,  (1  B.  &  Aid. 
tBt^itiBkU,  that  aa  appointment  of  an  examiner 
tfra^mdliilaBet^imder  sect.  1  of  8tat.37Geo.3, 
cI^ii  pettT  sneioDs  for  a  sab-dtvision,  made  by 
Cn jMiM,  ntbont  tbe  assent  or  Icno^edge  of  the 
lAsjMkatf  the  divirion,  w^  illegal. 

Oitr.  adv.  wit, 
UBdvu,  C.  J.,  now  delivered  the  judgment  of 
wvh^Id  this  nae  no  magistrates  can  have  juids- 
fcfcajiiiH^  but  those  who  "  act  for  that  petty 
^iimioD  of  Uie  county  ip  which  tbe  woman 
wab&r  the  sammons  leaidea.*'  The  10th  see- 
iMiti&9Tict.  e<10,  saya,  that  petty  b»- 
"■^"iii  (he?  &  8  VicL  c.  lOL  ftom  wbioh 
WM^in  likm,  may  mean  two  thines— ^ther 

Si  in  vfaich  one  or  more  petty  seanoos  have 
iUl^  anally  held,  or  any  anition  fiat  flie 
of  ftdil  RMons  named  under  tbe  provi- 
Gto.  4,  c.  43,  or  stat.  6  Will.  4,  c.  1 2. 
^MpiwDteaK.the  rader  sets  forth  an  api>liea- 
mk t  tsButn  residing  at  Newhall-hey,  "  witliin 
fjjw  of  Hsdingden,"  to  a  magistrate  "actlnar 
*V  And  in  the-  caption  the  order  is 


S4M>ktiiiide  "at  a  petty  aeauons  held  in  ahd  for 
mmm/  dwition  of  Haalingdtn"  Upon  ap- 
IB  tbitcted  that  there  was  no  such  petty  aes- 
iiia,  ud  conaeqitently  that  the  order  waa, 
*jte<if  it,  made  without  jarisdiction.  The 
firtir  Kariona  properly  held,  that  they 
Tj^Mitjuin,  or  Indeed  receive,  evidence  aa  to 
fll^BMiil  divisioiu  of  their  county,  but  would 
"^■UiBiiee  of  them.  Then,  as  to  this,  and  as 
"■"tatftlw  limits  within  which  the  justices 
'l^'ai'tT  resided  and  acted— upon  the  a^ree- 
^■■^jirtitt,  and  the  recognition  of  the  seesions, 
■"■w^iDd  ia  to  be  taken  by  ua  now,  that  the 
^^"^tMdents  in  the  township  of  Hadin^den; 
*  %  apiUy  acted  for  divers  towndiips  in  its 
indudinff  as  well  Newhall-hey  aa  the 
^'Balii^en  itadf;  that  there  is  a  petty  see- 
*JWion  ailed  the  Lower  BlaeUvm  DivUioHy 
T^'i'di  several  petty  seasiuna  are  held,  and  one 


&etB,  the  sesnona  hare  not  found  that 
^"^IxttT  leauonal  dirinon  of  HaaUmden:  on 
tber  may  be  aaid  to  find  that  HasUng- 
>')  Minbbourhood  are  within  the  ambit  and 
7*1^  ef  uother  recognised  petty  searional  divi- 
•'•tlwjhive  determiiied,  that,  by  the  words,  **a 
r^ttioiig  bolden  in  and  for  the  petty  sessional  divi- 
'^'[HuGiigden"  thev  understood  "a  pettf  sea* 
|*'Udetinuid  for  tbe  petty  sessional  division  of 
^ten  holden  at  Haalingden."  On  thb 
E*<iliHtlt(^  confirmed  the  order,  and  say,  that, 
frnvmf,  the  order  is  to  be  set  aride. 
^*tiWillj  contended  on  the  argument,  that  tlus 
L^Rpporting  the  order  could  be  maintuned. 
'l^'clniDnit  appear  on  the  face  of  an  order,  not 
*«iaklbeiBtwactionof  the  superior  Court hcfore 
^'Jfi'Mjlie  brought,  but  that  tJie  nerty  who  is  to 
'^  "ritmay  aeeaitha  bee  of  the  document 


that  it  is  one  which  he  is  bound  to  obey ;  and,  however 
technical  and  h^de  the  merits  an  objection  of  this 
sort  may  seem  in  anv  particular  instance,  the  principle 
is  important ;  and  the  principle  cannot  be  maintained 
with  the  steadiness  which  is  essential  to  its  working 
carefully,  if  we  are  to  be  moved  to  strun  the  law  and 
seek  to  evade  it,  with  a  view  to  ^ve  effect  to  what  we 
deem  the  justice  of  any  particular  case.  On  this 
ground  alone  the  nde  might  well  be  made  absolute. 

But,  further  than  this,  we  cannot  agree  that  in  any 
wtue,  the  looeest  that  can  be  given,  do  these  &cts  war- 
rant na  in  holding,  that  any  petty  seasional  divirion  of 
Hadingdeo exiated;  and  thenllaey onwhiditlie aiga- 
ment  rested  lies  in  «oiA«nding  tiie  holding  of  a  fk^ 
awioMiwith  the  existence  of  a  /leMr  tetdtmal  ttkMim, 
Wherever  trnn  magistrates  meet  within  the  limits,  and 
by  idttM  of  tbdrcommiariwi,  and  transact  such  a  busi- 
nesB  aa  they  are  comMtent  to  transact  thtte,  they  hold  ft 
petty  aearion— if  it  be  not  a  funeral  quarter  or  special 
aeesion;  but  the  plaoe  in  which  they  so  meet,  it  they 
meet  tliere  ewr  ao  many  times,  does  not  thereby  become 
a  petty  seasional  division ;  nor  by  any  act  or  acts  of 
their  ovm  can  they  make  it  so,  if  such  place  be  already 
wltliintfaeambit  and  parcel  of  a  division  already  re- 
cogniaed.  To  this  pdnt  the  famguage  of  Bayley,  J.,  in 
R«M  r.  The  Juttka^f  Dmit,  (IB.  A  AM.  688),  is  very 
importakit.  There  tt  appened  ttmt  two  magistrates 
without  the  assent  or  knowledge  of  Um  other  magis- 
tn^  of  UL  sxistiBg  dividoDy  attempted  to  cisate  a 
■Bdlerensrvhhini^  and  they  bad  tnne  on  holdbw 
sesrions  there  far  five  or  nx  yean.  Baylay,  J«  vXi^ 
(p. 692),  "The  body  of  magistrates  in  a  laige  dtvidon 
cannot  be  subdivided  in  this  way:  the  aubdivinon 
Bho«Qd  at  .  least  be  made  by  the  consent  of  thewh<da 
body  at  ihetr  petty  sesrions.  For,  if  these  two  magi*< 
tmtes  may  thus  snbdlvida  thtmselve^  axiy  other  two 
might  do  the  same ;  and  so  the  wbde  divlaion  might  be 
separated  into  small  distxidi^  and  great  inconveiiMnceB 
muzht  be  produced." 

This  was  said  before  the  pamng  of  the  9  Geo.  4, 
c  43 ;  and  the  argument  ia  much  stronger  since  the  pass* 
ing  of  that  act ;  for  that  act  provides  a  regular  mode 
by  which  new  divinons  mayl>e  made,  wiUiin  wUdi 
(by  sect. 6)  "all  matters  and  things  which,  by  lav, 
then  were,  or  thereafter  might  be  required  to  be  « 
which  then  were  usually  transacted  or  determined 
within  the  diviuon  within  which  tbe  same  shall  have 
arisen,  or  the  parties  therein  concerned  inhabit  or  exer- 
cise their  trade  or  calling,  and  by  or  before  one,  two,  or 
more  justices  of  the  peace  dwellinff  or  usually  acting 
within  the  same,  shall  be  transacted  and  determined." 
These  words  cannot  be  limited,  in  their  constmoUon,  to 
the  formation  of  merely  apedal  sessional  divisiona;  and 
they  certainly  are  not  so  limited  in  practice. 

If  we  are  to  look  to  the  policy  of  the  thing,  fow 
things  can  be  more  miseliievoua  ihan  to  eocourage  the 
unauthorised  formation  of  petty  sessional  divisions,  to 
be  attended  by  a  small  number  of  magistrates;  bnL  aa 
regards  the  case  in  hand,  there  aeema  no  evidence  uiat 
Boch  a  thing  has  been  thonght  of  or  attempted.  The 
two  justices  clearly  thought  themselves  acting  in  and 
for  toe  lar^erand  recognised  divirion:  they  hada  right 
to  hold  their  eeasions  ^  (hat  divttim  where  they  haTB 
held  it :  but  they  have,  or  their  clerk  has,  made,  in  the 

5 articular  instance,  a  mistake  in  the  name  of  the 
ivision. 

When  the  bastardy  acts  speak  of  a  divinon  within 
which  a  person  dwells,  or  a  magistrate  usually  acts, 
they  clearly  ^ak  of  a  district  with  some  known  limita; 
but  who  can  say  that  here  there  is  any  division  of  Has* 
lingden  with  any  such  limits?  It  is  clear  that  Has- 
lingden  is  bat  a  place  within  another  dividon  having 
limits,  in  which  dlvidon  petty  seesions  for  that  whole 
divlrion  are  held  at  m<ne  than  one  ^ace,  HasUngdin 
belog  one  of  those  places. 
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This  rule,  therefore,  nmst  he  absolute.  —  Order 
quashed, 

SITTINGS  IN  BANC  AFTER  HILARY  TERM. 
Rbq.  v.  William  CLArroN. — Fth.  24. 
The  District  of  W.  />.,  tehich  had  been  anciaitly  Parcel 
of  the  Parish  of  W.,  was  well  ddined  as  to  Boundary, 
and  had  its  own  Chapel.    The  Chapel,  before  Stat.  43 
Eliz.c.%  }iad  all  Parochial  Rights,  itnd  its  own  Sacra- 
ments, Churchwardens^  and  Bririal-groitnd.    The  In- 
habitants of  the  District  had  never  cmtrihited  to  the 
Repair  of  the  Church  of  W.,  and  the  Vicar  of  fV. 
had  never  appointed  the  Minister  of  the  Chapel^  but  the 
titheable  Lands  of  W.  had  always  paid  Tithes  fo  the 
Viear  of  W.    The  District  had  always  had  separate 
Surveyors  of  Highways  and  a  separate  Highway-rate, 
and  had  always  had  a  Constable.    The  earliest  Ap- 
pointment of  an  Overseer  for  the  District  was  in  1738 ; 
the  Practice  so  continued  till  1786,  from  which  Time 
there  had  been  always  Two,    Separate  Poor-rates  had 
been  constantly  made  for  the  Parish  and  the  Distrid, 
arid  the  Poor  in  each  had  been  maintained  separate- 
ly, so  far  as  Out-door  Relief  had  been  given.  The 
Amount  in  the  Pound  had  always  been  'the  same  in 
loth,  the  Orerteers  of  the  District  taiing  that  Amount 
which  had  been  already  fixed  by  the  Orerseers  of  the 
Parish  when  they  made  a  Rate  subseaucnt  to  the  Pa- 
rish, or  consulting  the  Overseers  of  the  Parish  as  to 
the  Amount  which  they  were  about  to  fix  when  they  made 
ft  Rate  prior  to  the  Parish.    There  was  no  JForHouse 
in  the  District,  but  the  Poor  of  the  District  who  re- 
quired In-door  Relief  were  always  sent  to  the  Work- 
Jiouae  of  the  Parish,  and  there  maintained  by  the  Over- 
Beers  of  the  Parish  out  of  the  Rate  levied  ly  them.  At 
the  End  of  the  Year  the  Overseers  of  the  Parish  and 
of  the  Dvslrict  compared  their  respective  Accounts,  and 
tehicheeer  had  Money  in  Hand  beyond  their  own  Ex- 
penditure, handed  such  Money  or  Balance  to  the  others. 
The  Accounts  of  the  Overseers  of  the  District,  after 
being  allowed  If  their  own  Vestry,  were  submitted  to  the 
V tstry  of  the  Parish,  and  allowed  by  them  previous  to 
their  being  exhibited  before  the  Justices,  Out  not  the 
Accounts  of  the  Parish  Overseers  vice  versd. 
The  Court,  having  Power  to  draw  such  Inferences  as  a 
Jury  might,  considered  that  the  Fund  for  the  Main- 
tenance of  the  Poor  in  the  Parish  and  in  the  District 
had  always  been  a  joint  Fund,  and  there/ore  held,  that 
the  District  icas  not  within  Sect.  21  of  Stat.  13  J^- 14 
Car.  2,  c,  12,  and  that  the  Parish  and  District  could 
have  the  Benefit  of  Stat.  43  £'^«.  c.  2. 
Held,  also,  that  though  the  Ecclesiastical  Separation  be- 
tmen  the  Parish  and  the  District  teas  complete,  with 
the  Exception  of  Tithes,  the  District  was  not,  before 
and  at  the  Tim  of  the  passing  of  Stat.  43  Elie.  c.2.a 
^PomA,  or  reputed  Parish. 

Orders  of  the  Poor-law  Commissioners,  made  in  pursu- 
ance of  Stats.  4  .V  5  mil.  4,  c.  76,  and  6  A  7  mil.  4, 
c.  96,  respectively,  treating  the  Parish  and  District  as 
teparaie^  do  not  tend  to  rnaJtc  them  so. 
Upon  appeal  against  a  rate  for  the  relief  of  the 


poor  of  the  paiiah  of  Whaplode  Drove,  in  the  county 
of  Lincoln,  the  sessions  confirmed  the  rate,  subject  to 
the  opinion  of  this  Court  upon  a  case,  the  substance  of 
which  is  stated  in  the  judgment  of  the  Court.  It  ap- 
pewed,  that,  after  tlie  coming  into  operation  of  stat. 
6  &  7  Will. 4,  c.  96,  "to  regulate  parochial  assess- 
ments," the  rateable  property  in  Whaplode  was,  by 
and  under  an  order  of  the  Poor-law  Commissioners, 
dated  the  25th  August,  1837,  made  in  pursuance  of  the 
provisions  of  that  statute,  surveyed  and  valued  for  the 
purpose  of  making  rates  for  the  relief  of  the  poor  of 
Whaplode ;  and  by  and  under  another  like  order  bf  the 
Poor-law  Commissioners,  dated  the  9th  October,  1837, 
the  rateable  property  in  Whaplode  Drove  was  sur- 


veyed and  valued  for  the  purpose  of  mak 
the  relief  of  the  poor  of  whaplode  Drovi 
appointment  of  a  district  auditor,  under  tl 
of  Stat.  7  &  8  Vict.  c.  101,  that  officer  Im 
allow  the  payments  theretofore  made  of 
which,  at  the  end  of  the  year,  was  fonn 
either  from  the  churchwardens  and  ovei«« 
lode  Drove  to  the  churchwardens  and 
Whaplode,  or  vice  versa.  The  rate  apw 
being  after  the  rate  of  is.'m  the  poond, 
the  20th  April,  a.d.  1846,  and  was  assc« 
able  property  situate  in  Whaplode  Drove  9 
of  no  greater  amount  in  the  pound  Ibanwt 
retjuired,  if  Whaplode  Drove  ought,  by  ! 
been  separately  rated  for  the  relief  of  il 
though  It  was  higher  than  would  have  be 
if  there  had  been  one  uniform  rate  over  t 
Whaplode  and  Whaplode  Drove  for  the 
poor  of  both  places  conjointly;  aud  at  Ui 
making  of  the  said  rate  the  appellant  wasi 
of  Whaplode  Drove,  and  occupier  there  ■ 
and  lands  for  w  hich  he  was  rated  in  am 
rate.  At  the  time  of  making  the  said  rat 
ment  was  made  by  the  churchwardens  ant 
the  poor  of  Whaplode,  and  duly  allowed  a 
according  to  law,  for  the  relief  of  the 
riah  of  Whaplode,  after  the  rate  of  id.  in 
and  such  rate  was  assessed  upon  rateal 
within  Whaplode  only,  and  was  not  assess 
rateable  property  situated  withm  Wha( 
which  said  rate  of  Sd.  in  the  pound  was 
as  would  he  necessarily  required  to  mat 
equal  to  the  said  rate  of  Is.  in  the  poand  i 
sessment  of  Whaplode  Drove.  By  an  < 
Poor-law  Commissioners,  dated  23rd  Novi 
several  parishes  or  places,  including  Whi 
and  Whaplode,  were  funned  into  a  union, 
4  &  5  Will.  4,  c.  76,  by  the  name  of  "T 
Union;'*  and,  in  compliance  with  that 
guardians  of  the  said  union  had  ever 
elected  out  of  the  inhabitants  of  W 
Whaplode,  and  one  guardian  out  of  t 
ants  of  Whaplode  Drove  for  Whaplode 
orders  of  the  Poor-law  Commissioners,  ii 
1837,  the  old  workhouse,  situated  in  Whi 
ther  with  other  parish  property  situated  ia 
was  sold,  and  the  net  produce  of  such  sale 
-in  part  payment  of  the  proportion  due  fron 
of  the  sum  lent  to  the  guardians  of  the  u: 
Exchequer  Loan  Commissioners,  and  charg 
rates  of  the  several  parishes  thereof.  In  p 
subsequent  ordi-rs  of  the  Poor-law  Con 
Whaplode  and  Whaplode  Drove  had  contril 
common  fund  of  the  said  union  in  the 
fixed  thereby,  and  had  also  maintainei)  th 
spective  poor,  both  in  and  out  of  the  union 
separately  and  distinctly  from  each  othei 
part  of  tne  respondents  it  was  alleged,  th 
trict,  called  Whaplode  Drove,  was,  at  the  I 
passing  of  Stat.  43  Eliz.  c.  2,  either  actoallj' t 
tation  a  parish,  and  was,  therefore,  cntitli 
overseers  of  the  poor  appointed  for  it,  nnd  t 
its  own  poor  separately  and  distinctly  from 
of  Whaplode ;  and  that  overseers  had  accord 
BO  appointed  and  the  poor  so  managed  and  J 
in  and  for  the  district  ever  since ;  or,  thut  sii 
&  14  Car.  2,  c.  12,  overseers  had  been  arpoin 
village  of  Whaplode  Drove  and  the  wnds 
thereto,  comprising  the  district  aforesaid,  oni 
virtue  of  the  authority  given  to  justices  of 
in  that  behalf,  by  the  21st  section  of  that  et» 
tlie  part  of  the  appelknt  it  was  alleged,  tl 
lode  and  Whaplode  Drove  formed  one  and 
parish,  and  that,  instead  of  an  assessment  for 
of  the  poor  of  each  separately,  there  fihoul" 
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WMMcBl  far  both.  Hm  f  nation  for  the  opdnioa 
i  tk  m,  whether  the  district  of  Whsploda 
Ipi^apoa  tltt  gTDimda  shore  Bsntioiied,  or  any  of 
Ai^il(ltilM  to  hire  avcraeen  Appointed  for  it,  and 
l|]MBiUi>n]niuge  its  oim  poor,  and  to  h«T«ntM 
■ftwiBtatg  Bade  tai  loried  thereon  for  that  pui- 
BteljrniddiititBtly  from  the  parish  of  Wh^ 
i  the  Cwt  ms  to  have  the  aame  power  of 
^RDoasnd  Hocdanona  from  the  fii^  stated 
II  jai7i|f«B  the  trial  of  an  aedMi  would 
tefiiCoartdioiiIdheof  opiidonthat  thedia- 
3e  Brore  U  s»  entitled,  then  Ui«  rate  ii 
(;  if  the  Court  diall  he  of  a  contrary 
i     tiw  nte  is  to  be  quashed, ,  In  Hilaiy 

tni  TmUium  shewed  ewite  against  the 
"  I  He  at«.— [Thejr  cited  1  Black.  Com. 
h  lied  Uw,  "Pariah/'  as  to  the  term 
*  Jit  A»ngh€hmeral  v.  Breret0H.  (2  Vea. 
;  OBm  r,  PMwh,  (Cro.  Car.  d2);  Nie/iol*  r. 
'LSH);  Holt,  C.      in  7^  InhabitMU  «/ 
^Dmniihe  Poritk     LhUoH,  (2Salk. 
KiW,  [i  Uod.  IW;  S.  a,  Bom.  Jl«W 
\.  GDI.  recognised  by  Uttiedala,  J.,  in 
^^WmatrJdr«,  12  AdoL  &  EU. 
9D9);  ilw.  T.  Marriott,  (12  AdoL  ft  ED. 

ITorljR^,  contra,  cHed  7r«ed^  r. 
^  Lie^;  MoW#  V.  Woibr,  (Cro.  Car. 
.  fir  V.  Jones,  365);  Sex  r.  JV«weff,  (4  T. 
^  r.nHgwcy^  (6  B.  &  C.  4W);  21i« 
.  .  T.  Trenton,  (2  Vea.  ten.  4M,  427); 
LMnoa,  (7  AdoL  k  EU.  880). 

CWr.  adv.  tun. 
>,     afW  ielivered  the  judgment  of  the 
MISS  ate  Stated  by  the  Court  of  Qnar- 
■  nrH^obinion  of  this  Court,  on  the  uues- 
iwOe  Strict  of  Wfaaplode  Drere  ia  eu- 
I  Anrmn  appointed  foe  It,  ud  to  matn- 
Ngt  ito  own  poor,  and  to  li«ve  rate*  and 
>«MB  uA  hffM  thereon  for  that  pnipoee, 
■Wndlyfrom  theparidiof  Whaplode.** 
Vrnt  the  district  of  Whaplode  Drove  is 
l*lo  bouidaiy;  that,  before  the  diaeolu- 
jlMiterie^  the  abbot  and  convent  of  Crow- 
f  (he  manor  dT  Whaplod^  patrons  of 
jJoimera of  the  tithes :  that  there  was 
-rjWie  district  of  Whaplode  Drove,  with  a 
kdevment  of  land*.   This  chapel  and 
iwinanted  by  the  Crown,  in  the  31  Eliz., 
from  whom  they  have  been  Ma- 
lt^ la  trust  to  pay  the  mts  and  profits 
■efthe  cbMeh  uid  the  tfnstees  have,  on 
aomlnaUa  ft  person  to  mlnisteywho 
■J**  fcy  ihe  Ushop.  The  ricar  of  Whap- 
tj^'wioa  flf  whidt  Tiear^  bdenn  to  the 
■  Wtw  Mpoftited  or  !n  any  way  urterfered 
"Water  of  the  chapel.   The  chapeL  before  the 
[■"elSEnz.  e.  2,  always  had^all  parochial 
■Japiintntg  of  its  own,  churchwaroeni^  two 
from  Whaplode,  and  Its  own  sepa- 
Tbe  inhabitants  of  the  dirtrict  hare 


kapinte 


nd 


which  the  cht^  is  esidowed,  hot  does  not  appear  to 
have  any  tithes. 

It  ia  admitted  in  the  case,  that  anciently  the  district 
was  parcel  of  the  parish. 

mth  reapeet  to  the  mafaitenuee  of  the  poor,  the 
earliest  appuntment  of  an  oveoaer  was  in  the  year  1736, 
when  one  of  the  inhabitants  of  the  distriet  was 
poiotcd  oTeraeer  for  the  district;  and  the  piactice  ao 
continued  till  1 786,  when  two  were  ^ipnntec^  and  from 
that  time  there  have  been  always  two.  Sepamte  poor- 
rates  haTe  oonatantly  been  made  for  the  pimsh  and  th«. 
district,  and  th«  poor  in  each  have  been  matntuned  aa- 
puately,  ao  &r  as  out-door  relief  has  been  given;  the 
amount  in  the  pound  has  always  been  the  aame  in  both, 
the  oTenetfs  <A  the  district  t&kiag  that  amount  which 
had  been  already  fixed  by  the  oveiaeera  of  the  parish 
when  theymadea  rate  nbsequent  to  the  parish,  or  oon- 
sttlUng  the  oveaaeers  of  the  parish  as  to  the  soMU^it 
which  they  ware  abaut  to  fix  when  they  made  a  rate 
prior  to  the  parish.  There  was  no  workhouse  in  the 
ustrict;  but  the  son  of  the  dtstriot  who  required  in- 
door  relief  were  vways  aent  to  tiie  workhouse  of  tl» 
parish,  and  thece  maintained  by  the  overseers  of  the 
parish  out  «i  the  rate  lavied  hjf  than.  At  Ae  end  <tf 
the  xaar  the  ovarsesCT  af  the  pftxiah  and  of  Uie  disbdet 
seem  to  have  compared  their  respectire  accounts,.  fUkd 
whichever  had  money  in  hand  Iwyond  their  own  ex- 
penditure handed  such  money  or  balance  to  the  othen* 
The  accounts  of  the  overseen  af  the  district,  after  being 
allowed  by  their  own  vestry,,  were  submitted  to  tht 
vestry  of  the  pariah,  and  allowed  by  them,  prerions  to 
their  beiua  exhibited  before  the  justices,  but  not  thaao* 
counts  of  we  parish  overseers  vioe  versl, 

TTndet  all  these  cireumstancea  we  cannot  but  see  that 
the  fund  for  the  maintenance  of  the  poor  has  alwan 
been,  in  substance  and  raafitr,  a  joint  fund,  notwltn- 
standii^  the  mode  in  which  tlw  ports  of  it  have  been 
asaeesed  and  collected,  and  even  q>plied,  during 
year.  The  havi^  only  one  woikhoase,  the  aecoontlw 
«t  tba  end  of  the  ymr,  and  the  submittiDg  the  disMU 
accoonts  to  the  vertiy  of  the  parish,  are  aonclnrive  Iheli^ 
and  bring  thu  ease  wlAin  the  mbHtole  of  maar  dft- 
raded  cases,  espedaOy  Rtx  v.  }9«umL  (4  T.  R.  909); 
3ajlodtv.^»K^^,(6B.AC.48«);  MoSUhy,  Vktu^ 
ft^it  (3  B.  &  Aid.  ro);  iSst  T.  Tile  JiuMeMrQ^JM^ 
(3K  ft  Adol.  910):  Bm.  v.  The  Jiutieea  ef  VForcmttt'- 
sMre,  (12  AdoL  &  EU.  &;  4  Jnr.1009};  Ay.  r.  JTtf- 
rktty  (12  Adol.  &  EU.  35,  n.);  Prwe  v.  QuarreB,  (Id«, 
784).  Thezei!n«thest«totel3&UCar.2,c.  12,aoaft~ 
not  apply  to  this  case.  Whaplode  and  Whqtloiae 
I^ve,  notwHhstandmg  the  larmneas  of  its  eKtevI, 
mUkt  have  ^  and  have  had,  the  beisefit  of  ths  atal. 
43  E3ix.  c.  2. 

Bat  it  is  said  that  Whaplode  Drove  was,  befbn  and 
at  the  time  of  the  paaslng  of  the  stat.  43£lic.  c.  1,  « 
parish,  or  reputed  pariah^  and,  thnefom,  eatitlad  to  ha 
sMMuatofiom  Wh^tode  in  r^^ard  to  the  maintsaaaea 
ofthepoer.  To eatabH«l| thia pcdnt, leliance was plaaad 
on  the  oaaes  of  I%e  .Amm^-Omiirml  v.  Srtrt^,  (S 
Tes.  sen.  42S) :  .Blfton  v.  Psisb,  (Cro.  Car. 92):  IKchita 
V.  fFtMety  (Id.SM;  Sir  W.  Jonca,S6S):  m  AaU- 
MoHtr  of  jAs  Fans*  of  I>eau  wmd  tkePanA  «f  ZArtsHL 
do  not  contribute,  to  the  repair  Hi  tSalk.  487);  t.  JiMfer,  (4  Mod.  1^;  a  C, 

iM.  JBa^ii  V.  AforftM^  8  Salk.  5»1).  These  casea  torn 


J^*"^  "f  Whutlode.  There  have  been  dwaya 
Z?[i<ntron  of  highways,  and  a  amanrte  rate  for 
?<n|tvUdihainot  «cintribnted  to  tht  other  hirii- 
iS^J^j  >od  *t  has  always  had  a  constoble. 
£r"^]aub  of  the  ^strict  have  always  paid 
S«2™'"''^=plo<'<';  hot  a  considerable  part 
2^u3theftee,havingbeenabbeyhmd.  The 
^^"Iforted  by  the  profits  of  the  lands  irith 


J^MlU,  \aon  FitteBOB  and  Wightmaa.  JJ. 
0^|[]^'>.a4C8leridtB,  J.,mRiattoCoBit  of 


aO  been  cited  and  commented  open  at  different  timSi^ 
and  espedany  in  PHbe  t.  QmrrtU,  (18  AdoL  &  SIL 
784).  niey  shvw,  that  where  the  ecckriastioal  sspar* 
ation  is  complete,  as  it  certainly  is  in  the  prasest  cait 
with  the  exception  of  tiih^  iSi9  districts  may  he 
panrte  parishes,  or  reputed  parishes,  but  not  that  tiiej~ 
necessarihr  must  be.  The  inhabitants  of  a  dumel^ 
may  be  dfaehaiigad  from  contribnting  to  the  nyur  St 
the  parish  chtudi  withoot  ceaung  to  be  part  of  tha- 
|>ariMi;and  the  entire  aapMatomaintmaaee  of  the  poor 
naa  alwi^  been  ocnaidamd  aa  m  imjntant  in^soflit 
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in  determining  whether  a.  district  was  a  parisli  or  a 
chapelry.  That  ingredient  we  consider  to  be  wanting 
here;  and  when  to  that  ia  added  the  very  strong  fact 
of  the  lands  in  the  district  of  Whaplode  Drove  paying 
tithes  to  tlie  vicar  of  Whaplode,  we  are  constrained  to 
Bay,  that,  in  our  opinion,  the  evidence  shews  that 
Whaplode  Drove  was  not,  before  and  at  the  time  of  the 
passing  of  Stat.  43  Eliz.  c.  2,  a  parish,  or  reputed  parish. 

What  has  happened  since  the  passing  of  stat.  4  &  5 
Will.  4,  c.  76,  does  not  weigh  with  ns  in  coming  to  our 
conclusion.  The  Poor-law  Commissioners  do  not  pro- 
fess, by  any  act  of  theirs,  to  alter,  nor  oouW  tliey  by 
law  alter,  the  situation  in  whicli  Whaplode  and  Whap- 
lode Drove  stood  to  each  otiier.  They  have  act*d  on 
the  supposition,  that»  by  law,  those  distiicts  were  se- 
parated from  each  other,  which  supposition  we  think 
erroneous.  And  the  refusal  of  the  auditor,  under  stat. 
7  &  8  Vict.  c.  101,  to  allow  the  payments  which  Iwd 
usually  been  made,  cannot  have  any  legal  effect  what- 
ever. 

Upon  tlie  whole,  we,  that  is,  my  Brother  Patteson 
and  myself,  before  whom  only  this  case  was  aigued 
are  of  opinion  that  the  (question  put  to  the  Court  by 
the  court  of  quarter  sessioiii  most  be  answered  in  the 
negative,  and  the  rul«  t»^u*»lfc  .the  rate  made  abso- 
lute.— Jtu/e  absolute,    JIT    1  ■::  JI!  .t  ^ff  .'  .,"     ,A  1,  : 

.  ft-  ' 

BAIL  COURT.— Hilahy  Term.  ''T 
Quick  v.  The  London  a?id  NoRTn-wESTEnN  Railway 

CoMFANY.— .Toft.  S2  and  Feb.  24. 
Jtailway  Arbitration— Lands  Clauses  Consolidation  Act, 
8tff  9  Vtct.c.  leasts  0/ Arlntrcttion-Cerii/icate  of 
Arlitrator  subscquatt  to  Aioard.  ' 
By  Sect,  U  o/thcii.S  9  I'ict.  c.  18,  (tht  Lands  Clauses 
Lomolidat%m  Act),  the  Costa  of  an  Arbitraiiott,  and 
tneident  hereto,  must  be  included  in  the  Award  of  the 
Arbitrator,  and,  if  not  to  included,  the  Arbitrator  can- 
not grant  them  to  the  Party  entitled  by  a  subseqwmt 
tertifir.ate.   If  it  were  competent  for  the  Arbitrator  to 
grmu  such  subscouetU  Certificate^  the  Amotmt  of  such 
Costs  could  not  be  enforced  by  a  Rule  under  the  I  2 
Vici.  c.  110,     18,  the  Liability  of  the  Company  to  pay 
9uch  Costs  being  contvtgent  on  the  Amount  offered  bi/ 
tfiG  Company.  ^ 

This  was  a  rule  calling  upon  the  London  and  North- 
western Railway  Company  to  shew  cause  why  they 
should  not  pay  to  James  Brannan  Quick  the  sum  of 
J2;.  4rf.,  the  costs  of  the  arbitration,  and  incident 
thereto,  pursuant  to  a  rule  and  certificate  made  between 
the  said  James  Brannan  Quick  and  the  said  Company 
together  with  the  costs  of  the  appUcaUon,  under  the 
following  circumstances:— In  the  year  1846, Mr.  James 
Brannan  Quick,  the  claimant,  became  possessed  of  two 
houses  near  Chalk  Fann-bridge,  on  the  line  of  the  Lon- 
don and  North-western  Railway  Company.  About  the 
month  ,of  September  in  that  year  Uie  Railway  Com- 
pany commenced  pulling  down  the  bridge  then  erected 
over  the  railway,  preparatory  to  adding  two  lines  of 
rails  to  the  railway,  and  erecting  a  bridge  of  much  larger 
span,  in  order  to  cover  four  lines  of  raUs.  This  bridge 
was  completed  in  May,  1847,  when  Mr.  Quick  du- 
covered,  that,  in  doing  so,  the  road  which  formerly 
led  to  his  premises  had  been  raised  nearly  two  feet  and 
thus  injured  the  approach  to  his  houses.  Application 
was  made  to  the  Company  for  compensation,  but  they 
dechned  to  give  any;  whereupon  Mr.  Quick  gave  the 
requisite  notices,  under  the  8  &  9  Vict.  c.  18*  in  order 


that  the  amount  of  compensation  might  Ih 
by  arbitration.    In  January,  1048,  Mr. 
pointed  an  arbitrator;  and  on  the  27lli 
month  the  Company  appointed  their  arii 
umpire  was  appointed  by  the  arbitrators,  1 
way  commissioners  nominated  c«w,undtrt! 
of  the  Lands  Clauses  Consolidation  Act. 
having  attended,  the  umpire  maJe  his  av 
after  eetting  out  the  necessary  preliminw 
ceeded  as  follows; — "I  do  award,  decide^ 
mine,  that  the  said  Company  shall  pay  to  th 
Brannan  Quick,  Jiis  executors  or  Hssiirn^ 
5U.  10a,  as  and  for  full  compeosation  foi 
and  detriment  sustained  by  him,  the  taidi 
nan  Quick,  in  respect  of  tlie  said  mottcn 
to  me,  or  by  the  exercise  by  the  said  Com 
powei-s  contained  in  tlie  said  acts,  or  eitt 
(the  acts  authorising  the  Company  to  prei 
I  do  hereby  settle  thsi  costs  of  and  inuidenl 
pirage  and  award,  including  the  costs  yf  tb 
Lockyei',  the  arbitrator  appointed  for  aiul 
tlie  said  Jamas  Bramion  Quick,  at  tlie 
13*.  6d.,  which  said  sum  is  to  be  paid  acco 
provisions  contained  in  die  Lands  ClansraC 
Act."    On  the  6th  June,  1848,  the  Coiupa 
sum  of  51/.  10a.,  tho  amount  awarded  by 
for  compensation,  but  refused  to  pay  the » 
costs  of  tlie  arbttr.ition.    Tlie  claimant  ap 
of  the  Masters  of  this  court  to  tax  llw  co 
an  objection  taken  to  his  jurisdiction  to  e 
matter,  he  refused  to  interfere.  Applicatii 
made  to  the  umiiii'e  for  the  like  purpose,  m 
appointment.    The  solicitors  to  the  Coiup 
to  attend,  on  the  ground  that  the  powers  ol 
had  ceased.   Tim  umpire,  notwithstanding,  | 
their  absence,  and  settled  the  cosU  at  3i/. 
gave  the  tbllowing  certificate :—"  lu  the 
James  Brannan  Quick  and  the  Lornlon 
western  Railway  Company.    I  hereby  cer 
have  settled  the  costs  of  the  above  clainiaiil 
biti-ation,  and  incident  thereto,  at  the  sum  of 
On  the  29th  May,  1048,  the  suI«nissioii  to 
was  made  a  rule  of  court,  under  sect,  30. 


•  The  following  clauges  of  the  8  &  9  Vict.  c.  18,  were  re- 
ferred to  as  most  material ; — 

Sect.  23  enact*,  "that,  if  the  compensation  claimed  or  offered 
in  any  case  shall  exceed  50/.,  and  the  party  claiming  compen- 
Mtion  desire  to  have  the  same  settled  by  arbitration,  and  siKnify 
such  desire  by  notice  in  writing  to  the  promoters  of  the  under- 


taking  before  they  have  issued  their  warrant  to  I 
Bummon  a  jury,  in  respect  of  such  lands,  under  B 
hereinafter  contained,  stating  in  such  notice  the  i 
interest  in  respect  of  which  such  party  claims  « 
and  the  amount  of  the  compenantiou  so  claimed,  tl 
be  BO  settled  accordingly." 

Sect.  33  enacts,  "  that,  before  the  arbitntoror 
enter  into  the  consideration  of  any  malters  referre 
shall  make  and  subscribe  a  declaration  faithfuUj  »i 
and  to  the  best  of  bis  skill  and  ability,  to  he»r  in 
the  matters  referred  to  him,  which  dedareiion  sbil 
to  the  award,  when  made ;  and  if  the  arbi(rjiWr 
having  made  such  declaration,  sii^l  wilfully  acteonli 
he  shall  be  guilty  of  a  misdemeanour." 

Sect.  34  eniicts,  "  that  all  the  costs  of  any  snch 
and  incident  thereto,  to  be  settled  by  thcsrbitnlii 
borne  by  the  promoters  of  the  undertaking,  obIb 
trators  shall  award  the  same,  or  a  less  sumthsaW 
offered  by  the  promoters  of  the  undertaking,  iB«l* 
party  shall  bear  his  own  costs  incident  to  the  artal 
the  coats  of  the  arbitrators  shall  be  borne  by  lh< 
equal  proportions." 

Sect,  36  enacts,  that  the  submission  to  any 
tration  maybe  maile  a  rule  of  any  of  the  superior  Ctt 
application  of  eiiher  of  the  partiea." 

Sect.  67  enacts,  "  that,  if  thearbitrators  ihalldet 
the  sum  so  deposited  was  sufficient,  the  costs  of  ai 
to  such  arbitration,  to  be  determined  by  the  arbitr 
be  in  the  discretion  of  the  arbitrators;  but,  if  tbe 
shall  determine  that  a  fiirther  sum  ought  to  be  p 
posited  by  the  promoters  of  the  undertaking,  all  il 
and  incident  to  the  arbitration  shall  be  borne  b; 
moters." 
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uBj-still  refusing  to  pay  the  coats,  the  present  rule 
WK  obtaioeii ;  a^nst  which 

J^nowsJjened  cause. — This  nuestion  deiiemld  eii- 
jBllrsn  tie  vi'i>rJs  of  the  Lands  Clauses  CunffoluJ.ition 
sect2^if  the  compensation  claimed  fxcuod 
eJoiiDUit  desires  that  the  amuunt  ^-luill  i'U 
iiiitnitioD,  it  iscompulaory  on  the  Ci'iiii<an\' 
||||l||'|bt  CDurse.  Sect.  S3  ]irovidi.'S  tlie  iiioil^.'  in 
llUto*bitrsf<jr  sball  be  appointed,  and  requires 
Uft!tli4e  &  declaratirm  before  Mtteriog*  upon  the 
Ukiltaioff.ce.   Iliifi  is  not  an  ap^icAlion  to.  set 
■fctbeimA,  for  the  ariibateK  bu  tAwlftd  ainim 
i^v^fti  ccmpcRsatita^-^ridch  lilArridsflibMn  paid — 
bAfiitia,  therefore,  hav^  adopted  bis  award ;  hut  nn 
iffnk&i'ji: tosts  arising  out  of  the  anard,  upon  a 
(■ttotiofibearbitrator^wheUriitifact  his  ponders  had 
'ud  he  wisfBDctus  o&ciob  )  It  nill  be  observed, 
-tkvctiDii  (2^)  directing  a  reference,  the  aibi- 
■Bpire  do  not  derive  their  pawei's  by  luh- 
pBiii»,  but  by  force  of  the  act,  wliicli  re- 
(ojetlle  the  ci^^tti;  ami  a  declaration  muBt 
^liienmpire  for  the  duo  perfiniiinict;  of  his 
■i  siiiftoinff  a  jteiialty  if  bt-  nii^ounduets  luuii-r  lf. 
■I  ItfclBiiM, Uie  true  construction,  from  tlie  natuiv  of 
V  tbt^^fwtane,  is,  that  he  must  settlt;  all  matters  by 
theiplad;  tls  moDtsnt  that  is  done,       liis  powers. 
^itUrtRtBsi,  that  all  ditudoBlfticf  wy  :^iH'li 
ileideDttheKlo,  "db  baiMtbcL-by  the. 
ittibe  bonte^by  thii^iiaootov  ^esa 
t])it,vnder  iBew  wm^-Unsififae  dttty 
jireortrbitrator  to  settio  the  amonnt  of  his 
t*lijiiiiaTarf.   In  Morgan  V.  Sm^i,  (0  Mee.  Si. 
Mtf),  niere,  by  an  order  of  Nisi  Piius,  tlie  costs  of 
ytwre  lb  abide  the  event,  nnd  the  costs  ofthet 
WMfcaid  awarii  to  be  in  the  discietion  uf  the  ar- 
gj^Khoya  to  ascertain  the  ^ime,  tlie  arliiti  atuv 
yuutefoita  of  the  reference  and  award  to  lie  paid 
Wifcfcidant,  bat  omitted  to  ascertiiin  the  amtumt 
it  was  held  l.y  the  Court  tliat  t!ie  arl.i- 
WBwiKiUiiil a-cirtitin  and  di'ti'i'mine  the I'ii."-!-"  (.1" 
•  •fcaa  ttDii  award.    Here  the  umpire  has,  in 
!!^*"ti>iic'i  some  portion  of  the  cbst^itit  all  events. 
WBMU  mmei  that  the  sam  of  381,  IQf.  ^.  did  not 
■*«4toiiteof  the  reference.   Even  mpposing  the 
■W  W  Dak  8  mistake,  the  Court  would  not  re- 
■-li&Tit  to  shew  what  the  intention  iva;,, 
/•W  in  M^o.  ft  W.  .3011;  Ilaager  v.  //.//.r, 
¥.^S;Gor<lon  v.  Mitchdl,  3  J.  D.  Muuie, 
AlfBoteven  suggested  that  such  ib  the  ea.'c: 
u  ,1  •  P^nJof  complaint  on  the  affidavit  apptars  to 
"j**, ance  Dating  the  award,  the  umpire  iia^  made 
^••"ii  Jwiiion  as  to  payment  of  costs.    U  may  1k' 
PJ^TOw  grouii,].    Sujtposing  it  to  be  shewn  :liat 
—•■•to  Cut  iueliided,  there  are  authorities  on 
wbwn  held  the  Court  will  not  interfeie, 
•Wat  appear  on  the  face  of  the  award.  On 
'am;  if  the  umpire  was  the  ^n{t|i.tO  asseae 
Av  luDdiiig. though  he  ha^  tnadg  tcilBtake. 
'*        Here  this  omiurf^^lt^r  making 
.  at  &'  snhseqiunt  date,  a.tf«mpted  to  do 
Bore  than  he  oonla  when  his  jpower  had 
K  certificate  is  la  the  nature  of  a  further 
It  in  clear  an  arbitrator  cannot  make  two 
Lj™^  "•re  is  another  objection  also  to  this  ccrti- 
few  not  appear  that  there  is  any  order  to 
Bum  lor  costs  is  awarded ;  but  whether 
'  lym  to  pay,  depends  on  the  words  of  the 
The  words  are,  that  t!ic  costs  shall  Ne 
promoters  of  the  undertaking,  unless  tlie 
imH  award  tlie  same  or  a  U  sa  sum  than  shall 
Oucnd  by  the  promoters  of  the  undertaking. 

-  ^^n^  *"  ^*''»  ™  °^  Mrtificate, 

~m  ComnaDy  are  liable  to  pay  tlieae  costs.  If 
"n^VM  WW  ta  iiwlii^  these  costs  in  his 
nSf^t  noder  the  Wtci  invaUd ; 


but,  when  once  made,  the  defect  cannot  be  sopplied, 
(  Want  T.  Deane,  3  B.  &  Adol.  234). 

Watton,  Q,.  C,  and  Ht^gim,  in  support  of  the  rule. 
— It  is  not  disputed  that  we  are  enUtled  to  costs.  The 
arguments  on  the  opposite  side  tend  to  this,  and  the  affi- 
davits prove  we  araentitled.  It  amounts  to  this — if  costs 
are  not  inserted  in  the  award,  we  are  not  entitled. 
Tber^  is  no  question  of  mistake  on  the  part  of  the 
umpire;  it  was  tbfronly  mode  of  assesung  the  amount 
of  ooali;  the  vmpive  cduld  not  determine  it  upon  the 
awud.  The  qnemoD  turns  on  the  words  of  the  Lands 
Clauses  ConaaBdaiioii  Act.  [They  refanvd  to  sects. 
£1,  33,  and,.2fi.3   Ibrougho«t  the  act  It  sppean  the 
arbitratOTB  oi^Hlnpiiitiare  to.  settle  the  matters  in  dis- 
pute. ,  The:  dimute.  here  ts  the  costs  of  the  reference 
andr  Un  -costs  ^  tbe  arbitttlion,  [they  read  sect.  3^1 
which  »t«,idepeii4«t  on  the  value  of  the  interest anta 
danufgFv  as  found,  by  the  aNrard,  the  costs  following  the. 
result  as  or,ootirH»  if  within  the  provision  of  the  34th' 
section.    The  only  diETerence  in  this  from  ordinary 
eases  fs,  that,,  instead  of  being  tAxed  by  the  Ufastcr, ' 
th«y  Kre  "  to^/be  settTcd  by  the  arbitrators."   The  case 
of.J/#raa>i  r^BmitK^^*'^^      V  tiie  opptisite  side, 
has  noiiteteiner'On  tha'pemt.  .iTutiras  ibe:.cass«f  a 
eoauaeib  Kfereiioe.  All  H  decides  -i^  thaVvrhan  the ' 
arbitrator  has  finished,  he  is  functus  officio.:  <It«anh. 
not  be  said  that  these  costs  are  inelnded  in  the  award. . 
The  umpire  specifies  the  costs  **  Incident  to  the  nm- 
pirage  and  aword^aztd.  those  of  the  arbitrator,**  which 
eleuly  is  liqiitsd  alpas  to  his  personal  fees„.  Vhe  34tb' 
qection  says,  "a]I.\he' costs  of  any  such  arbitraUon» 
and  incident  .thervto.'*   That  would  indnde  the  costs 
of  the  chui^Qa&t  and  the  award,  which  is  confirmed  by 
the  latter  part  of  the  section,  which  Krovldes,  "that, 
Qnless  .the  arbitrators  shall  award  the  sataae,  or  a  less ; 
aom  sh^I  have  been  offered,"  &c.,  each  party  shall ' 
bear  iiis  'owu'costs'lAcident  to  the  arbitrdtiott. '  There ' 
ctmnct  be  fh^  lea^  doubtwhat  it  means;  for,  if  the 
olaim'aiit  was  not  Entitled'  to  these  coats,  the  award 
would  baVe  been  silent 'as  to  them,  or  directed  that' 
they  should  be  bor^e  by  the  jparties  in  equal  propor- 
Uonft.  [>gr^ff,  J.— Afccordbig  to  your  aignment,  that 
was  an  excess '  pf  atitfaoiiity  !j  '  May  be  it  was.  [Erh. 
J.-r-There  setoia  to  Ite  no  general  power  to  compel 
payment  of  coats  uftder  the  statute.  By  sect.  63  a 
warrant  of  distress  may  issue;  and  in  clums  bef^ 
jusdoes,  under  sect.  24,  the  jastices  are  empowend  to 
settle  and  enforce  the  amount.^   By  sect.  35,  thepce- ; 
meters  of  the  undertaking  are  to  take  up  the  amird, ' 
and  at  their  own  expense  fUmish  a  copy  to  the  other ; 
party,  and  also  produce  the  same,  if  required.'  i  ' 
gives  a  general  authority  to  the  Courts  to  enfirie  the ; 
award  of  the  arbitrator,  by  makiiu;  it  a  rule  of  Court:' 
therefore,  a  rule,  under  the  1  &  2  Vict.  c.  110,'  a.  18, ' 
may  issue,  as  vpou  an  allocatur.   (Jmm  r.  IFiittiasii', 
U  Adol.  &  EU.  17A;  Some  v.  Stmt,  8  Hee.  &  W.  348). ; 
[BrU,  J. — Can  you  haVe  this  riile  In  any  case  where  y  on  - 
eannot  hare  an  attachment?]  It  Is  submitted,  that, 
wberever  the  nile  can  be  made  a  role  of  Court,  yon^ 
can  have  snch  a  rule.  [Ertet  J.— 'It  is  qoite  clear  the  ' 
arbitrator  must  settle  the  costs  some  time  or  other.' 
The  question  is,  whether  before  or  after  the  award.} 
The  Master  may  tax  costs  at  any  time  the  parties  go ; 
befbn  hhn.  J. — The  Master  is  a  continuing ; 
officer.   The  arbitrator  is  functus  officio  the  moment ' 
the  award  is  made.]   The  arbitrator  is  a  ministerial 
officer  to  cany  out  the  object  of  the  statute,  and  his 
duty  is  not  complete  until  ne  disposes  of  the  question  ' 
of  costs.    The  umpire,  having  made  his  award,  in 
which  he  disposed  of  the  question  of  compensation,  ia 
requested  to  give  an  appointment  to  tax  the  claimant 
his  costs,  which  he  does.  In  answer  to  this  the  Com- 
pany  say  "  You  are  functus  ofBdo."  Until  the  whole 
intention  of  the  act  of  Parliament  is  carried  out,  he  is 
not  fiuctas  officio.  This  ires  the  view  taken  of  the  office 
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of  arbitrator  in  The  Great  North  of  England^  Clarence^ 
and  Hartlepoot  Junction  Jtailtoay  Company  v.  771c  (3<i- 
rcnce  Railway  Company,  (1  Coll.  C.  C.  507);  Barker  v. 
The  North  Staffordshire  Raifway  Company,  (12  Jar. 
824).  The  arbitrator  ia  bound,  under  sect.  34,  to 
award  these  costs  to  Q,uick,  if  the  Bum  exceeded  the 
amount  offered  by  the  promoters.  The  subsequent  de- 
termination of  the  amount  of  the  costs  was  the  same 
as  an  allocatur  of  the  Master  upon  taxation  of  costs. 
[ErU,  J. — It  does  not  anywhere  appear  that  the  sum 
awarded  was  more  than  that  offered.  J  The  fact  of  costs 
having  been  awarded  by  the  umpire  is  sufficient  to 
shew,  that,  if  the  sum  awarded  had  not  exceeded  the 
amount  offered,  there  would  have  been  no  mention  of 
costs.  The  award,  being  under  a  statutory  provision, 
nmat  he  construed  with  reference  to  the  intention  of 
the  framers  of  the  act.  Car.  adv.  vult. 

On  a  subsequent  day,  (Feb.  24),  the  following  judg- 
ment was  delivered  by 

WiGiiTMAN,  J.,  (for  Erie,  J.) — In  this  case,  the 
claimant  applied  for  a  rule  on  the  Company  to  pay  hia 
costs  of  an  arbitration,  on  affidavits  stating,  by  impli- 
cation, that  the  sum  awarded  was  greater  than  any  sum 
previously  offered,  and  that  the  arbitrator  had,  by  a 
certificate,  settled  the  amount  of  auch  costs;  and  he 
contended,  that  the  provisions  relating  to  arbitration 
were  the  terms  of  a  submission  under  the  statute,  and 
that  such  terms  were  a  part  of  the  mle  of  Court  when 
the  aubraifision  was  made  a  rule  of  Court ;  and  that 
llaa  was  the  proper  mode  of  enforcing  performance 
of  the  provision  relating  to  costs  in  the  8  &  9  Vict.  c. 
18,  s.  34.  To  thia  application  two  answers  have  been 
given,  each  of  which  is  sufficient.  Firat,  if  it  be  true 
that  the  provision  in  this  section  has  become  part  of 
the  rule  of  Court,  yet,  when  the  liability  depends  on 
ascertaining  whether  a  sum  had  been  offered  equal  to 
or  ereater  than  the  sum  awarded,  such  a  conditional 
liability  cannot  be  enforced  by  a  rule  to  pay  the  money. 
Secondjy,  the  provisions  in  this  section  impose  on  the 
arbitrators  the  duty  of  ascertaining  whether  the  right 
to  costs  arises,  and  of  including  it  in  their  award  when 
it  exists.  It  is  generally  true,  that  arbitrators  are  to 
decide  by  award  all  that  is  left  to  their  decision.  Al- 
though the  amount  of  compensation  is  the  primary  sub- 
ject for  decision,  the  amount  of  costs  is  a  secondary 
Bubject,  and  may  be  well  included  in  the  same  award. 
It  18  conceded,  that  the  costs  of  the  arbitrators  should 
be  settled  in  the  award,  but  the  costs  of  the  claimant 
are  given  by  the  same  clause  which  gives  the  costs  of 
the  arbitrators;  and  the  intention  of  the  Legislature  ap- 
pears to  be,  that  the  right  on  the  part  of  the  claimant  to 
the  costa  and  the  amount  should  be  settled  in  the  same 
way  and  by  the  same  instrument  as  the  costs  of  tlie  ar- 
bitrators. 

TVhen  the  amount  of  compensation  ia  referred,  under 
Beet.  68,  after  a  turn  has  been  deposited,  a  conditional 
mht  to  costs,  to  be  settled  by  the  arbitrators,  is  given, 
ifthe  sum  awarded  exceeds  the  sum  deposited.  In  this 
case,  such  coats  would  obviously  be  included  in  the 
awwil,  seeing  tliat  the  relation  of  the  sum  awarded  to 
the  sum  deposited  must  be  apparent  to  the  arbitrators 
when  making  their  award.  By  analogy,  the  condi- 
tional right,  under  tlie  section  now  in  question,  should 
also  be  included  in  the  award,  the  arbitrators  haviag 
ascertained  that  that  condition  exists. 

The  construction  is  confirmed  by  the  consideration 
that  the  remedy  for  obtaining  payment  of  costs  in- 
cluded in  the  award  is  easy,  whue  the  process  of  ob- 
taining a  certificate  of  settlement  of  costs  from  persons 
■who  were  arbitrators,  and  who  are  not  to  decide  whe- 
ther they  are  due,  and  of  applying  for  a  rule  on  affi- 
davits of  essential  facts,  is,  at  all  events,  incomplete, 
anomalous,  and,  in  my  opinion,  not  leg^. — Rnfe  dis- 
cluirged,  toitkout  costs. 


COURT  OF  COMMON  PLEAS.-E 
DoDD  r.  Wight.— Jon.  28 
Qmnty  CWrt— 9  ^  10  Viet,  f.95,  p.  12&- 

dejmtfe  a  Plaintiff  of  Coals— 
Tlie  Affidavit  in  support  of  a  Rule  fur  t 
deprive  the  Plaintiff  of  his  Cogtj,  vtui 
c.  95,  stated,  *'  that  the  Cattse  of  ^rftot, 
material  Point,  within  tlte  Jwisdict 
County  Couii,  in  which  the  Defendant 
ries  on  Business,  and  thai  tJie  Good 
Amount  of  105^  v>erc  delirered  tothe  1 
U.  Club-hotiae,  which  is  within  the  Jtn 
W.  County  Court,  and  is  the  Place  ta 
at  the  Costmencement  of  this  <StMl,  tkt 
and  is  employed,  and  dwells  and  earr 
ness;  ana  that  neither  the  said  Plaim 
fendant  M  an  Officer  of  the  said  TV,  Ct 
was  any  Officer  of  the  said  O^uttty  Con 
eemed  in  the  Atatter  in  question  in 
Held,  that  the  Affidavit  woe  insuffcien 
shew  that  the  Defendant  daxU  or  carri 
ness,  at  the  Time  of  the  Action  f>rou 
Jurisdiction  of  t^ie  W.  Coitnty  Cwrt;  t 
the  Plaintiff  nor  the  Defendant  was  m 
County  Court  at  that  Time. 
Debt  for  37.  4s.  3d.,  for  work  and  attt 
plaintiff  as  a  surgeon  and  apothecary, 
and  goods  sold  and  delivered,  and  on  an 
Plea,  never  indebted.    At  the  trial,  bofi 
dary  of  London,  on  the  Ist  December, 
was  given  for  the  plaintiff  for  21.  Ws. 
signed  on  the  9th  January,  1849. 

Joyce,  on  a  former  day,  obtained  a 
the  plaintiff  to  shew  cause  why  the  I 
should  not  be  set  aside,  and  why  the  | 
not  forthwith  bring  in  the  record  in  tl 
the  defendant  be  at  liberty  to  enter  a  sn 
on  to  deprive  the  plaintiff  of  his  c«rt 
found  for  him  on  the  trial  beine  for  les 
recovery  of  which  a  plaint  mignt  have  I 
a  county  court,  pursuant  to  the  stat,  9  & 
B.  120.  The  material  parts  of  the  defend 
on  which  the  motion  was  founded,  were 
That  the  cause  of  action  herein  did  arise, 
rial  point,  within  the  jurisdiction  of  th( 
County  Court  of  Middlesex,  in  which 
dwells  and  carries  on  his  business;  andt) 
dicines,  except  to  the  amount  of  lOs.,  we 
the  defendant  at  the  Union  Club-hou 
square,  Middlesex,  which  is  within  the  , 
the  Westminster  County  Court,  and  istli 
before  and  at  the  commencement  of  thi 
fendant  was  and  is  employed,  dwelband 
business;  and  that  the  plaintiff  does  not, 
the  time  of  the  commencement  of  this  sn 
than  twenty  miles  from  the  defendant; 
plaintiff  is,  and  tlien  was,  a  surgeon  dw( 
rying  on  business  at  the  Westminste 
Lambeth,  iu  the  county  of  Surrey,  sni 
fendant  is  a  clerk  to  the  Union  Club,  an 
dwells  at  the  Union  Club-house  aforcs 
within  the  jurisdiction  of  the  said  Westm 
Court  of  Middlesex,  and  the  places  of 
aforesaid  are  less  than  two  miles  from  eat 
that  all  the  items,  except  to  the  amouDt 
by  the  said  plaintiff's  witnesses,  proved  tt 
delivered  to  the  defendant  at  the  Vmo\ 
aforesaid ;  and  that  neitlier  the  said  pl&i 
defendant  is  an  officer  of  the  said  Westmi 
Court  of  Middlesex,  nor  was  an^  o&cei 
county  court  a  party,  directly  or  indirecti 
in  the  matter  in  question  in  this  cause. 

G.  T.  White  (Jan.  29)  shewed  cause.-J 
fendant's  affidavit  ia  insufficient ;  it  does 
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dfftmiiifcraKp&iNafsKkUS.  It  docanot  ihew 
WtbdefiadutanUwUhin  th*  joriadicUoa^  tlu 
Qn^CoartrfHSldbwz  a<  rts  Umt  O*  mtimmu 
^mA(MIMi9r.BnmfiaB,  12  Jmr.41d);  nor  doa 
%»ftin  the  &ct  <tf  the  plainUff  or  tha  d«f«BdaiU 
" '  oCwof^coantjroovrtitf  tfdtuiM  li«  oclfaii 
(JA4teT.il&A0avl2  Jtr.^).  And, 
mg  tk  bet  of  nettlnr  of  tb«m  mii^  «n 
WeatmiiuUr  Coontif  Coort  of  Middlaanc 
'jr  iqiitlTed,  noa  coistet  but  thftt  thtjr 
some  other  county  oowet,  and  tfaai  &ct 
toWif|»tlvBd.  TlMw«idt^eottnt700Ut" 
in,  ^  tlu  interpnUtioQ  dsue,  iect.  142, 
d  te  mean  anj  coait  bolden  uidfer  fkis 
■ileriatqiRstin  iatnd*dt»  bsnJwd 
tvtbt  vMutracCibtt  tobt  put  npoa  ilw 
iaiect  138.  AMOiiiBi' tiwt  the  tffi- 
thit  tfc«  cMHft  of  aetSoB  did  uim,  u 
poo^aMm  th« Jmiidfctionof  the  eowt 
fiw  dsTcBdnt  dwolt  or  ouriad  on  fail 
tk&Hof  the  setioB  bnmght,  itooglrt  ako 
'  Alt  the  came  of  aotwn  did  not  arlM,  tn 
Mfiit,«iMMrttbeJatiadk:tiDn.  biArtir 
.WjotmL,  K.  Exch.,  26S).  AUte^ 
"Tim  Mctiam  ia  awkwardly  wwded,  and 
that  it  does  mt  aean  *  If  no  material 
flf  aolioa  ariae»aBt«f  fte  Torifduttiaai,* 
,  M  ig.  M I  at  fiwt  thomftt,  *if  any  mato- 
1  HliH  wi^  it.*^**  [iM^  J^Tkke  the 
■»  of  gooda  dalircrad  aniinly  within 
al  the<ttdffr  oivm  viAoat  ue  joria- 
■  BclieBaBfhe  whaXBcaaaaof  aotion  ariiw 
jwMirfian,  ia  a  matwial  Mint ;  wwiU  IIm 
'  h  inqiMiQr  court  he  anMlad  to  hia  ooita  T] 
1^  tfait  be  wovU;  Vnt  tht  caaa  of  ifae 
M  ritaofar  in  his  ftvaor,  for  it  -aMoin 
^  that  h*  IB  a  ancgeoa  raidim  witlumi 
of  the  Westnuaster  Coontjr  Coralt, 
to  the  vahw  of  ISt.  waa  anppUed  to  the 
tb  pltrntiflTe  Te«duoe:  tat  to  mnch  t^ 
Imjwtn  both  wjlhoat  the  joriedietion, 
bt  timt  am  be  migM  have  med  ia  the 
■od  ^  narer  was  IntaLied  thai  a  nun 
t«  hri»g  two  actiottBy  at  the  neril 
■fc  C  gTWaait,  J.— If  "  canae  of  aofiorf* 
'  ODMif  Mtioi^" and ''mmenai point ** 
pnut  pamding  the  whole  eanee  ef 
tiff  wight  alao  tggud  t^  Mck  128 
hiirtianto  anaiatha-mMckir.fianrtoviii 
aw.]  ■ 

nwt  of  the  mle^AffidavUa  are  not  to 
vftlitheaaaaevtrietneMaa^cadinga.-  The 
oalleil  iqRHL  to  SMke  ont  a.  pomi 
hoMlehn*  to  a  nneatis^  (Smtitrv. 

'  UM),  V  tlM  deSeaimea  sUtemaat  aa 
Khiaanxac^tha  plaidiff  will  be  able  to 
■Ktapea  the-  enipeetifla.  Ali  that  >b  no- 
to  the  dacMioat  ia  atated,  though 
rtriotljr  gnmmatkal ;  the  atamt 
unt  anawezB^  ebjectioM. 
laie,  tha  plaiatlff  ia  clearly 
ne  ia  the  cupezior  oaait  if  the  oaaae 
^  *<K  withia  the  jniiidlctaoa  of  the  Wat- 
Sr!^^'  new«^«eaaaoof  actiea'* 
S  tnnof  ooe  action;**  aad  this  definition,  ao- 
w  <tf  SHmUf  r.  J^b^  {17  Law 
2'"-NEuh^U7Xai¥iies  to  caeeeof  bill*  in 
fLr^homacctod  with  another  in  the  eenat 
«M  not  hotended  to  terminate  whh 
l^2^*t*obe«<artiBnonB;  to  that  oae  item,  if 
^^V^  W  Halted  with,  another,  and  hrm  am 
^IS^  net  »M  the  eaae  here.  Aa  to  the 
Ui^uSl^S"  tl»  aeotion  meaaa  the  lanM 
had  i^d  *•  wholly  or  in  aonie  mate- 


rial part"  Tha  o^eot  af  the  atetate  waa  to  prerenfi 
actiixia  Ihr  tnftii^  aava  Itka  tiia  paeeeat  being  bnnwht 
ia  tha  Mperior  coarta,  and  it  would  ha  aip^nat  tbft 
policy  of  the  law  to  oraifine  ita  mpUoation.  The  d«« 
fendant's  coastinotioa  ie  reaaonable.  works  ao  injna- 
tio^  aad  givea  effa^  to  the  st^ute..  1^  on  tha  contxaijji 
the  OMUtenetiuk  «f  the  ^aiatiff  ia  correot,  rery  few 
oaaes  coald  arise  m  which  a  plaintiff  wonld  be  compelled 
to  ane  ia  the  eeon^  ixmrt.  Certainly,  in  the  xaajodtj 
of  oaaea  when  the  deroand  ia  202.,  eoiae  yart  of  tlu 
canae  of  aotioa  has  ai&en  withont  the  Jnnsdiotian  of 
the  eoonty  court  within  which  the  defendant  dwel]^ 
The  point  ia  an  important  one,  aad  the  Coort  willleftTe 
it  tor  diseaaBion  on  the  aogge^on,  so  that  t^e  parUflt 
mar  be  ^ile  to  bring  their  writ  of  error. 

WiiD^  G,  J.— J  think  this  rale  nmat  be  diachaiged^ 
Tha  affidant  ia  not  anffiuentlf  pmoae  tosappoii tUc 
appUoatkn.  Ift  is  trae.  lhait  a  certain  deg^  of  laz^jr 
has,  in  some  instances,  been  aiOoved;  hai,ataIleTent% 
the  affidavit  aaght  in  he  as  pledgea  the  wvty 
nukiw  it,  in  anae  fana  ot  other,  to  the  trath  lu  tb^ 
allagatieaa  ooatained  in  it.  Ihia  one  Ails  in  two  pw- 
tiouan:  it  do«a  aet  ahaw  that  the  defendant,  at  tha 
tima  of  action  brmight,  dwelt  or  carried  on  his  business 
within  the  inriadintiaa  of  tha  Weitoiiaater  Connte 
Court  of  Middlesgaj  and  it  doee  not  negatiTe  the  fiat 
that  the  plaintiff  oi  tha  defiandant  ym»,  at  that  tinu^ 
aa  officer  of  tha  eoan^  coozt.  The  words  of  the  affi» 
davit  QDljr  i^p^.  tk  ua  time  when  it  waa  sworn;  anl 
the  coBonidmg  aentonce,  "  nor  waa  any  officer  ot  the 
said  oonaW  ooojct  a  pactf.  directly  or  indirectly,  ao» 
oKoad  ia  the  naltKs  ia  ^oaadaa  in  thi«  cause.'*  c» 
only  meanapenn  othac  than  the  plaintiff  •EUi»d«>. 
fendaat.  The  othff  qaeetion*  which  baa  been  div 
cnsaed  ia  one  of  Importance^  which,  howeTer,  it  beaoawb ' 
in  oonseqaenee  of  these  d^eoti^  nnaeoeaaaiy  to  dedde. 
The  affidavit  doea  not  contain  reaaonaUe  certainty. 

Caesswbix,  Jv^I  am  of  the  same  opinion.  Tb» 

Saestion  on  the  mscita  ia  important,  ana  one  which  I 
lOttld  net  be  disposed  to  sidUe  at  eno«^  withoai  far- 
ther oonsideirtlon.  Bat  the  affidavit  is  not  sufficient 
to  ruse  that  qaeattoD.  It  is  said  that  its  only  fault  Is 
that  it  coataiae  bad  grutmaz^  aad  tbat  the  Court  aro 
to  ooaetsae  it  aeaatasan*'*  the  affidavit.  Weae  tl|e 
laagoage  made  asaof  inaaunbU^  there  might  ha  sone- 
thiog  ia  the  aigantnti  but,  taken  ia  its  oadiaary  aig-. 
nifidatina,  tbo  gramwar  ia  vczy  nod.  The  wnmok 
tense  can  en^ apaljt  to  the  tinaw  Sfre^i^g  toe  tfEa^ 
dant,and  aotto-UwIfaaawhw  thaaatiaii  wMhna^itS 
aad  this  viaw-  ia  agaiaat  tha-  daftBdant.  In  ovdair  to 
ttivwn  him,  .wa-aiwt  si^  it  ia  bad  gwniaar;  thaL 
ho«enB»  is  ft  aoHirnrtlaa  irtueh  wo  am  ant  vanaatod. 
in  pattlBg  npoo.  it  A««ar  t.  Fttk  was  a  diQeaent 
one.  Theas  tha  afidant  waa  aet  anffidentiy  baSm< 
theCwirl. 

Wnoouia,  J,— Xnigret  to  decide  thi^. qaae ona by- 
potat;  bat  tbecftiaao  affidavit  which  shows  a  oon^IelB 
UtJo  to  the  relief  Bai^jtohy.thiaaBdet^?Wi»'K*^^ 

KAJSXEB  TBBM. 
HOflnff*.  Vmnm^April  2ft. 

J)efmetMmt  ptgfktff  Mim4ijrint9  Oourty  •/kt^l^JMn^ 
amt  htu obtmitml  JmJjffmmt  at  im  «tm  e^a  Ifmmm. 

Aasarnpslt  for  work  and  labour,  goods  sold  and  dell- 
rered,  ana  on  an  aeeount  stated.  The  defendant  pleaded 
a  smgle  plea  of  payment  bito  court,  in  bar  of  toe  far- 
ther maintenance  of  the  action.  Replication,  damagea 
ultra,  and  issue  tiiereon.    The  plaintiff  not  harmg 


*  Hm  point  hai  waee  bem  decidid     the  Coort  af  Kiaha  ■ 
qoor  ht  tke  cue  of  ITflad  V. P«rvy,  (ante,  p.  129)., 
t  Manle,  J.,  bad  left  the  coort. 
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proceeded  to  trial,  the  defendant  obtained  a  rule  abso- 
lute for  judgment  as  in  case  of  a  nonsuit.  The  Master, 
on  taxation,  allowed  the  plaintiff  his  full  costs  up  to 
the  time  of  tlie  payment  into  court,  and  the  defendant 
his  subsequent  costs. 

Kingdon,  in  Hilary  Term,  on  behalf  of  the  defend- 
ant, obtained  a  rule  nisi  to  review  the  Master's  taxation, 
and  cited  Harrison  v.  Watt  and  Wife,  (IG  Mee.  &  W. 
816);  Crosby  and  Another  v.  Oldrenshaw,  (2  M.  &  S. 
336);  Posile  v.  BecHngton,  (C  Taunt.  167);  and  con- 
tended, that  the  plaintiff  was  not  entitled  to  any  costs 
at  all ;  but,  if  entitled  to  any,  the  Master  had  allowed 
him  too  much. 

Hance  (April  23)  shewed  cause. — The  defendant,  by 
his  plea,  admits  the  plaintiff's  claim,  and  the  latter  is 
EDtitled  to  costs  up  to  the  time  of  the  defendant  paying 
money  into  court.  {Seamoitr  v.  Bridge,  8  T.  R.  408; 
Lorck  V.  Wright,  Id.  48fJ).  [CressioeU,  J. — In  those 
cases  the  defendant  had  not  obtained  judgment ;  there 
had  been  no  adverse  decision.] 

Williams,  J, — At  common  law  neither  party  is 
entitled  to  costs.  What  statute  does  the  plaintiff  rely 
onl — for  he  has  not  entitled  himself  to  tax  his  costs 
under  the  rule  of  Trinity  Term,  1  Vict. 

Cbesswell,  J.  —  The  plea  of  payment  into  court 

fives  the  plaintiff  a  conditional  title  to  costs ;  but,  if  he 
oes  not  comply  with  the  condition,  is  he  within  the 
rule?  If  he  liad  been  nonsuited  at  Nisi  Prius,  he  would 
not  have  been  entitled  to  costs.  It  is  difficult  to  see  how 
his  present  position  is  to  be  distinguished  from  that. 

Wilde,  C.  J.— The  defendant  has  obtained  the  like 
judgment  as  in  case  of  a  nonsuit;  surely  he  is  to  be 
put  in  the  same  position,  as  regards  costs,  as  if  the 
plaintiff  had  been  actually  nonsuited. 

Kingdon,  vfho  appeared  to  support  the  rule,  was  not 
called  upon. 

Per  Curiam. — Rule  absolute. 


COURT  OF  EXCHEQUER. 
SITTINGS  IN  BANC  AFTER  EASTER  TERM, 
t,  ..  Mercy  v.  Galot. — May  14. 

Admissions  in  Bill  of  Particulars. 
In  an  Action  for  Use  and  Occupation,  to  recover  421. 
■    Bs.lOd.,  the  Balance  of  an  Account  of  Gil.0s.10d., 
the  Plaintiff  in  her  BUI  of  Particulars  admitted  to 
have  received  211.  J2s.    It  appeared  that  the  Defendant 
had  taken  the  Premises  from  the  Husband  of  the  Plain- 
It^,  and  continued  irt  possession  for  some  Time  after 
hts  Death: — Held,  that  the  Plaintiff  was  not  concluded 
from  shewing  that  a  Portion  of  the  Sum  for  which 
Credit  was  given  in  the  Bill  of  Particulars  Joas  paid  to 
her  Husband  in  his  Lifetime,  and  that  another  Portion 
teas  paid  so  recently  after  his  Decease  that  it  could  not 
possibly  have  been  in  respect  of  a  Debt  due  to  herself. 
Debt  for  the  use  and  occupation  of  furnished  lodg- 
ings, &c.    Plea,  nunquam  indebitatus.    The  bill  of 
particulars  of  the  plaintiff's  demand  described  the 
action  as  brought  to  recover  42/.  8s.  lOrf.,  being  the  ba- 
lance of  an  account  of  64/.  Os.  lOd.    After  setting  out 
the  items  of  tlie  account,  the  bill  proceeded  tlius: — 
*'  On  account  whereof  the  plaintiff  admits  she  has  re- 
ceived at  various  times  sums  of  money  amounting  in 
the  whole  to  21/.  1  -Is."    At  the  trial,  befoi-e  Piatt,  B.,  it 
appeared  tliat  tlie  defendant  liad  originally  held  the 
lodgings  from  the  husband  of  the  plaintiff  at  a  M  eekly 
rent,  and  for  some  time  after  his  death,  which  took 
place  on  the  15th  August,  184",  continued  to  occupy 
them  as  tenant  to  his  widow.    Administration  was  not 
taken  out;  but  no  point  was  raised  on  this.    The  sum 
which  was  proved  to  have  accrued  due  to  the  plaintiff 
after  her  husband's  death  amounting  only  to  14/.  3*.  6c?., 
the  defendant's  counsel  claimed  a  verdict  on  the  ground 
that  it  was  overtopped  by  the  21/.  12*.,  of  whicn  pay- 


ment was  admitted  in  the  particuloi 
shewn  by  evidence  that  of  that  sura  2/ 
the  lifetime  of  the  husband,  and  10/. 
his  death  that  it  could  not  have  beer 
debt  due  to  the  plaintiff ;  and  on  the  i: 
sel  objecting  that  the  plaintiff  was  ( 
bill  of  particulars,  and  could  not  be  a 
diet  or  explain  it,  the  judge  directed 
plaintiff  for  14/.  3*.  ^d. ;  reserving  leav 
to  move  to  enter  a  verdict  or  reduc 
5/.  \s.  6(i.,  the  difference  between  t 
amount  actually  paid. 

O'Malley,  in  Michaelmas  Term,  oh 
cordingly;  c\t\i\g  Smethurst  v.  Taylor^ 
545),  In  that  case  a  plaintiff  havir 
his  bill  of  particulars  for  1500/.,  lei 
his  favour  of  2475/.,  Parke,  B.,  said, 
very  doubtful  whether,  if  Mr.  Martii 
the  nature  of  the  payment  had  been 
it  could  have  had  any  effect.  But  pri 
the  particulars  import  payment  by  th< 
amount  of  1500/.  Mr.  Martin  now  a 
was  not  made  by  the  defendant,  but  b 
but  I  think  he  is  not  entitled  to  sa 
facie  effect  of  the  particulars  is  such 
and  it  has  never  been  satisfactorily  < 
deuce.  According  to  the  case  of  / 
Mee.  &  W.  576),  where  the  plaint 
declaration  a  payment  on  account  of  1 
demand  and  goes  for  a  balance,  on  ni 
tus  pleaded  he  is  bound  in  order  to 
a  debt  exceeding  the  amount  admit 
matter  put  in  issue  is  the  existenc 
after  deducting  the  sum  for  which 
It  seems  to  me  that  the  same  princ 
admission  of  payment  in  the  particn! 
think  therefore  that  that  admiesion 
plained;  at  all  events  it  has  not  bee 
son,  B.,  uses  language  to  the  same  eff( 

Cox  now  shewed  cause. — It  would 
treme  injustice  if  admissions  in  a  b 
were  held  conclusive  forall  purposes,! 
pable  of  explanation  either  dv  evideni 
pearing  in  the  bill  itself.  There  is 
such  a  position  except  the  dicta  in  Smt 
for  the  point  was  not  decided  in  th 
even  were,  the  case  of  Lamb  v.  Midi 
Rep.  400)  seems  the  other  way. 

O'Malley  in  support  of  the  rule.— 1 
bill  of  particulars  would  be  only  a  sw 
if  the  admissions  in  it  were  not  to  Im 
elusive  and  binding  on  the  plaintiff. 
Smethurst  v.  Taylor.'} 

Parke,  B.— This  rule  must  be  mad 
duce  the  verdict  to  5/.  I5.6rf.  The  evidei 
the  credit  of  21/.  12^.  given  in  the  bil 
that  part  of  that  sum  was  paid  in  the  lif 
band,  and  therefore  cannot  be  a  payme 
the  demand  in  respect  of  which  the  p 
entitled  to  recover;  and  the  remainder 
cently  after  his  death  that  it  is  impoj 
it  to  that  demand,  la  Smelhurst  v.  j 
no  such  explanation,  and  we  held  that 
concluded  by  the  statement  inthe parti 
received  a  certain  sum  of  money  and  tr 
it  from  the  defendant.  As  therefore 
shews  that  12/.  Ws.  was  paid  at  such 
cannot  be  ascribed  to  the  debt  due  to  t 
utmost  she  can  recover  is  the  balanc* 
ascribed  to  that  debt,  viz.  5/.  U.  Crf.  _ 

Aldersox,  B. — I  am  of  the  same  opir 
tiff  admits  by  her  particulars  tliat  "s" 
21  /.  12*.',-  and  the  only  question  is,  Is 
literally?    In  the  case  of  Smethvr$ty- 
has  been  referred  to)  Lord  Abing*^ 
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lidar  that  if  a  plaintiff  in  his  particolan  admits  the 
Mat  d  a  certain  sun,  he  ma^  explain  it  by  shew- 
lliat  it  was  applicable  to  an  item  which  otherwise 
1  not  reooTcr."   Here  the  plaintiff  does  so. 
and  Pun,        caueamd.—Bult  abiolut« 


FAEBOGATIVE  COURT. 
Erim  ff.  Ttub.— ^«(.  3. 

'mtkePn6ate,OHtke€froimd^  Idio^orlM- 
i  u  M  njgUieiU  to  pUad  AcU  leading  up  to  ncA 

I  TinUtpltadoi. 
ihtmd  appomted  the  Rev.  T.E.  and  her  bod 
bcr  wUl,  dated  September,  1848;  and  the 
hdn  the  Court  was,  whether  probate  should 
id  to  the  Rer.  T.E.  alone,  or  to  him  jointly 
■a  of  the  deceased.   The  reasons  for  exclnd- 
n  wen  let  forth  in  an  act  on  petition  on  be- 
kt  Ber.  T.     slle^g  that  the  sod,  who  was 
^Bxtiethyear,luid  always  been  a  persoa  of 
vtakoMi  of  intellect,  and  incapable  of  the 
~&t  oflunuelf  and  his  affun;  on  which 
the  expressed  intention  of  Uie  deceased, 
filetter  amiexed,  and  bearins  date  the  8th 
1^  and  written  to  the  Rer.     £..  to  place 
Ik  are  of  the  said  T.  £.   That,  immediate- 
Ikdath  of  the  deceased,  the  son  disappeared 
bnt  was  followed,  and  soon  found  in 
od,  hy  a  servant  who  had  lately  and  for 
^^I">t  had  the  principal  care  and  superintend- 
am,  ia  whose  care  he  was  found  by  T.  E.,  who 
W  fcrthwilh  to  make  arrangements  for  his 
»«Tal  aud  custody;  but  that,  prior  to  the 
■■of  wch  arrangements,  he  was  reAoved  by 
iwi  penom,  ia  whose  chane  he  still  was,  and 
^  ' '  Beither  the  sud  T.E.  nor  any  person, 


tabiiot, 


■wter,  h^  allowed  access  to  him  for  the 
■  ">™«  »  correct  report  of,  or  ptherwise  to 


e  H  to.  his  state  of  mind ;  and.that,  on  the 
ittl;  foUowiitt  his  remoral,  he  made  an 
ttfMthelifeof  toe  man  who  was  in  charge  of 
^^UaB^him  mddenly  in  the  thnut  with  a 
«f  Vparently  qnite  naeonBdona  that  he 
'~  "I  Wong. 

5>*^<h^of  the  son,  opposed  the  admis- 
'f*****!  petition,— It  may  be  doubted  whe- 
I  power  to  reject  an  executor, 

w  iiets  are  pleaded  in  a  formal  way,  as  in 
p**;  but,  wairing  the  objections  to  the  present 
I  pOMeding,  is  the  arerment  of  "  considerable 
■tfinleliect'*  sufficient?   The  terms  ai«  un- 
>aliv.  Idiots  and  lunatics  are  incapable  of 
Lk?"*'"'  "  administrators.    (Wms.  Exors., 
r^|}>  Bat  then  the  law  takes  cc^;nisanoe 
■  *  J  ."r  WMtif.  Here  neiUwr  idioqr  nor  Innaey 

S «>*  what  may  amount  to  mere  nnfitness. 
Hi  thug  quite  distinct  from  Incapacity;  and,  aa 
wuhM  thought  fit  to  appoint  her  eon  exe- 
^  CmH  will  not  refuse  him  the  probate  be- 
J?««I«t  may  he  more  or  less  weak,  and  will 

5/?'^°°'  ■*      "liewing  a  good  cause  for  the 
•wieh  u  founded  upon  it. 
.^■■^"ntra. — The  son  is  a  dangerous  lunatic; 
■. w  he  ii  io  uipears  from  the  fact  allM;ed,  although 
^'0*  pleaded  in  express  words  to  be  so.   He  is 
^  with  a  crime — attempt  to  commit  murder  upon 
and  has  been  all  nis  life  unable  to  take  care 
In  the  last  year  of  her  life,  the  deceased 
I  jT'^  '■^  tl>e  other  executor,  T.  £.,  to  take  care 
f*i  J<c*o«  he  was  not  fit  to  be  left  to  hunself ;  and 
iflcrwacds  thinks  fit  to  name  him  jointly 
*ar,£Mexeeator,  thia  petition  must  be  zqected. 


because  it  does  not  plead  in  words  what  ia  apparent  from 
the  facts.  If  those  fieta  are  prored,  tlu  son  is  not  fit 
to  act  as  executor,  and  the  Court  wUl  not  grant  him  the 

probate. 

Sir  H.  Jennbr  Fust.— This  mode  of  proceeding, 
by  objecting  to  the  admiadon  of  an  act  on  petition,  is 
certainly  unusual  in  this  court,  though,  as  it  has  been 
adopted  in  the  Court  of  Admiralty,  I  imagine  it  baa 
been  found  actmTenient  way  of  biU)|riDg  the  &cta  be- 
fore the  Court.  I  think,  however,  that  the  incompe- 
tency of  this  person  ought  to  be  more  distinctly  idl^ed. 
I  infer  that  he  is  a  dangerous  lunaticj  and  the  attempt 
upon  the  life  of  the  man  with  him  is  a  very  material 
circumstance.  StiU  this  lady  has  thought  fit  to  apjKiint 
him  her  executor;  and  the  power  of  this  Court  in  nr 
fusing  to  grant  probate  to  an  executor  is  so  limited, 
that,  however  reluctant  it  might  be  to  act,  yet  it  can- 
not  exclude  an  executor  upon  grounds  not  sufficiently 
stated.  I  must,  therefore,  refer  this  petition  back< 
Should  the  incompetency  of  the  son  be  established, 
the  grant  will  of  course  be  made  to  the  other  executor; 
bat  power  must  be  reserved,  as  in  the  nsnal  manner, 

*.  In  the  Ooods  of  jrf.  Cachedi^. 
Ibreigner't  WUl—$ii>Btituted  ExmOor, 
Probal*  was  granted  abroad  to  a  nibtlitvted  EteaOor 
M  a  Foreimer't  WiU:—B9ldt  thai  the  tame  Penan 
wot  tntUled  to  Pr<^e  here  at  sub^tuted  Executor, 
The  testator,  Manuel  Cacheda,  died  a  domiciled  in* 
habitant  of  Custa  Rica,  in  Central  America,  on  the  drd 
November,  1U45,  loaviii^  a  will,  drawn  up  and  executed 
in  conformity  with  the  law  of  that  country.  The  will 
was  divided  into  clausefL  one  of  which  was,  when  trans- 
lated from  the  Spanish  language,  in  which  tJte  will  was 
written,  to  the  following  effect  :—**  9.  Item.  For  the 
fulfilment  of  all  my  dispositions,  I  institute  83  my  exe- 
cutor the  clergyman,  Mr.  Cecllio  Umana,  in  order  that, 
taking  possession  of  my  estate,  he  may  distribute  it  in 
the  form  establiahed  by  me  in  this  testament  and  me- 
moranda, whom  I  moreover  authorise,  in  case  of  im- 
pediment to  del^ste  his  functions  to  another  person.*' 
Three  days  after  the  death  of  the  testator,  Hr.  Cecilio 
Umana  was  sworn  as  exeeutor,  and  took  upon  himsdf 
the  duties  of  the  office  before  the  legal  antiiorities;  but, 
in  consequence  of  Iiaving  affairs  of  ms  own  to  manage, 
and  being  infirm  in  health,  he  nominated,  by  a  deea(n 
suhetitutioa,  Mr.  Felix  Molina  to  act  as  executor, 
eithar-io  exjunction  with  him,  or  as  sole  executor,  if 
required.    Whereupon  Mr.  Felix  Molina  was,  by  the 

S roper  authorities,  ne  having  executed  the  necessair 
ocument,  confirmed  as  such  substituted  executor.  A 
tranjslation  of  the  will  and  other  legal  documents  was 
brought  in,  notarially  certified.  There  being  a  sum  of 
money  due  to  the  deceased  by  certain  persons  in  this 
country,  it  was  necessary  that  probate  limited  to  that 
portion  of  the  offsets  of  the  deeeased  should  be  token 
out  here.  And 

Addtme  moved  for  probate  to  Mr.  Felix  Molina,  ai 
the  substituted  executor  of  the  will.  . 

Sir  H.  JniKER  Fust.— Let  probate  pass  to  this  gen- 
tleman as  the  executor  substituted. 


COURT  OF  ADMIRALTY. 

Tek  GicKTi.Kr. — Mw  4. 
Bo^omry — Se/irenoe  to  R^ittrar  and  Merehantt^ChttM, 
The  Court  pronounced  for  the  Vatidi^  of  a  Bottomry 
Bond,  vhich  wot  oppoted  on  the  Ground  of  Fraud,  but 
r^crred  the  Amount  to  the  Regittrar  and  MercharUt. 
The  Amount  claimed  teat  1961/.  nt.  Sd.    The  Report 
allowed  4761.  8t.  6d.    The  Report  was  not  oigect^  to, 
and  wat  confirmed: — Heldf^rtty  that  neither  Partjf 
wot  entitled  to  Cottt  in  the  principal  Cause. 
Secondly,  that  the  Oamen  were  entitled  to  the  Ooatt  q/* 
B^ereitet, 
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On  the  14Ui  July  in  laat  year,  Dr.  Lushineton  pro- 
ntnmced  fat  Hie  validity  (tf  a  iMnfl,  wliieli  nad  been 
jmt  in  suit,  and  nfietTea  the  anunmt  to  the  Re^atrar 
and  merchant*,  reaerving  tiie  qnestion  of  eoets.  The 
amount  claimed  under  the  hond  wasl9fiil.  6(7.; 
Afl8nmdlowed,476;.8f.6i.  Theprineipal  deductions 
■were in  Articles  13 and  14 of  thereport.  Article  13was 
a  claim  stated—"  BIr.  JeffryeB*  account  for  inveatigat- 
faif  the  matter,  detention  seventeen  days  at  Acajntt^ 
texing  duplicate  copies  of  depositions,  traTellinf  and 
other  expenses,  ITBfi  dollars;  allowed,  885  dollars.  Ar- 
ficle  14.  "  Captain  Chappe  and  owners  of  Hie  Fifteen, 
4S60  dollars;  allowed,  400  dollars.**  The  report  was  not 
objected  to ;  and  the  question  xdsed  was,  whether  Uie 
bondholder  or  the  owners  of  the  ship  shoold  pay  tira 
costs  of  the  smtand  of  the  Reference. 

Bardittff  and  Bagfirrd^  for  the  owners. — The  owners 
an  enUtied  to  the  costs  of  the  nfferenoe  on  common 
principles;  bnt,  with  reference  to  the  costs  of  the  snit, 
uie  items  13  and  14  in  the  report,  comparing  the  sum 
clamed  with  that  allowed,  shew  tliat  the  bondholder 
has  made  most  exorbitant  demands,  which  the  owners 
were  obfiged  to  resist,  and  which  they  have  succeeded 
in  defeating.  Nor  is  the  bondholder  to  be  considered 
as  a  mere  ordinary  lender,  for  he  was  sent  by  the  British 
consul  to  take  ctiaige  of  the  ship  and  of  ^e  interests  of 
Iter  owners,  and  he  has  most  grossly  prostituted  the 
authority  committed  to  him,  and  should  be  panished 
for  so  doing,  and  as  a  lesson  to  other  persons  placed  in 
the  same  Twotlon  fai  findgn  countries.  But,  even  with 
ftese  deductions  made  in  the  report,  he  will  still  have 
made  a  good  speculation,  unless  the  Cenrt  condemn  him 
In  the  costs,  or,  at  least,  in  a  part  nomine  expensaram. 
In  The  Catherine,  (11  Jnr.  740),  the  Court  said,  **  that 
if  pezBons  made  exorbitant  ana  extortionate  demands, 
tiiey  must,  according  to  every  principle  of  justice  and 
equity,  pay  all  the  expenses  incurred  In  resisting  those 
demands.  In  this  case,  the  exorbitant  clum  at  once 
swoke  suspicion  and  caused  the  opposition.  Had  a 
proper  amonnt  been  claimed  in  the  first  instance,  it 
would  hare  been  paid  at  once. 

Addam  and  Jiobinton,  contra.— The  report  would 
liave  been  objected  to,  but,  unfortunately,  the  bond- 
holder has  &iled,  and  the  assignees,  for  wnom  we  ap- 

n,  had  not  sufficient  information  to  enable  f  hem  to 
}  successfully.  But  the  bond  was  not  resisted  on 
account  of  its  amount,  for  the  answer  of  the  owners  set 
tip  the  grossest  Charges  of  tta.nA  against  the  lenda :  those 
cbaiges  mre  metand  fully  answered  in  the  ntply ;  and 
fhongh  the  otbnr  dde  was  pressed  for  a  rejoinder,  and 
i^tme  given  to  bring  it  in,  yet  no  rejoinder  was  ever 
bronght  in,  and  fhe  charges  of  fiand,  therefore,  failed : 
bnt  now,  hecause  some  deductions  are  mad^  it  is  said 
the  bondholder  must  ]^y  the  costs  of  the  snit  Gene- 
Tally,  where  the  bond  is  disputed  and  pronounced  for, 
the  costs  follow;  and  the  proper  course  here  would 
"have  been  to  admit  the  vaUdity  of  the  bond,  and  that 
would  bring  the  case  to  that  of  The  Catheriney  cited, 
but  now  inapplicable,  on  the  other  side.  "Hiere  is  no 
doubt  that  Article  14  must  be  given  up.  ta  the  jodg- 
ment  in  the  principal  case,  the  Court  directed  the  Re- 
gistrar that  it  was  to  form  no  part  of  the  reference,  the 
numey  having  been  raised  <m  bottomry  to  pay  a  salvage 
serrioi!  performed  by  the  lendsr  UmssH  The  transac- 
tion  was  not  a  legal  one,  but  it  was  perfectly  fair  and 
honourably  and  uiis  is  the  principal  deduction.  The 
pleadirpgs  in  the  principal  cause  are  sufficient  to  entKle 
'the  b  ndholder  to  his  costs  \n  the  suit;  and,  as  the 
W^nees,  and  not  the  bondholder  himself,  were  the 
jnrnee  to  the  reference,  each  party  riionld  be  kft  to 
pay  his  own  costs  on  that. 

I>r.  XusHnnmtN. — I  veir  well  remember  all  the  cir- 
■CQmstances  connected  with  this  case.  Tt  was  a  case 
whioh  necessarily,  from  lis  bnlk  and  complexity,  occa- 
Anud  flw  Court  to  bestow  i^on  tt  Teiy  gxvas  cond- 


deration  before  it  pronounced  its  deci 
eonudering  the  fifcts  and  the  erideii 
conclunon  that  the  bond  was  valid, 
accordingly.  Now,  accordinfr  to  thi 
proceeding  in  these  courts,  on  l  accord 
principles  of  justice,  where  a  plaint 
succeeded  so  as  to  have  the  in.-tmmen 
to  have  been  duly  executed,  rronoun 
titled  to  have  his  costs,  in  addition  to 
instrument.  Bnt  in  the  course  of  th> 
case,  though  I  was  satisfied  that  tli(!i 
the  bond  was  proved,  and  though  I  ( 
any  of  the  diwves  imidi  bad  MOti 
snffieiently  establidwd,  rrt  Ohr  m 
drcnmstances  connected  wtth  lha 
that  nused  very  ffreat  suspidoik  bi  B 
fore  I  did  not  folww  the  ordinaxTCSi 
for  the  bond,  and  decreeing  cosb  In  1 
referred  the  case  to  the  Registrar  an 
certain  the  proper  amount  due,  and  I 
tion  of  costs,  for  this  plain  and  obTio 
that  ^though  the  bondliolder,  acco 
practice,  would  be  entitled  to  the  cos 
bond  pronoonced  valid,  yet  it  nei 
tended  that  he  would  hare  the  same 
should  turn  out  that  a  very  EmsU  | 
was  justifiable,  and  that  the  larger  p 
to  have  been  included  in  fhe  bond, 
now  open  to  the  Court — to  decree 
holder,  to  condemn  him  in  the  cost 
party  to  pay  their  own  costs.  M}- 
r^lateo  l^-  what  has  takan^aos  a 
of  the  ease.  Tfae  Rwl^fcr  ana  msid 
that  the  snm  of  1961/.  lis.  Bd.  was 
47^^  Bs.  6J.  only  is  due.  That  rep 
firmed,  and,  in  strictness,  I  considei 
absolutely  binding  upon  the  Court ; 
petent  even  to  the  Court  itself,  after 
report  which  might  have  been  objei 
any  part  of  it,  and  object  to  it  no' 
referring  the  case  to  the  Registrar  a 
not  allow  them  to  enter  upon  a  c( 
claim  fi>r  salvage;  anil  it  is  sni<1 
ground  of  deduction  lias  arisen  fron 
rection  of  the  Court.  That  may  I'C 
competent  to  me  to  go  into  the  repor 
they  were  right  or  wxoiv.  1 
dantly  dear,  if  that  o  vervaUon 
why  was  a  demand  sf  4BB0  dollan 
salvage,  in  the  teeth  of  the  Tcstrictic 
Registrar  and  merchants?  I  am  of 
Teonction  which  has  been  made  is  s 
ought  to  weigh  with  the  Court  in  di^ 
tion  of  costs.  Where  a  man  makes  i 
bhantly  large  as  this  appears  to  ban 
So  great  an  extent,  he  is  not  entitle 
because  the  demand  ought  to  have 
different  description.  On  the  other 
to  the  chum  of^the  shipowners  for  tl 
they  are  not  entitled  to  them,  beca 
upon  a  connderatlon  of  all  the  circum 
was  no  case  made  out  against  the  ral: 
and  of  the  items  I  could  form  no 
'bDed  in  their  dunges.  They  mi^ht 
validity  of  the  bnid;  but,  horuig 
which  fidled,  they  cmat^  on  that  a 
claims  at  the  bands  of  Ac  Court  to 
Therefore  1  give  no  costs  to  any  part 
cense.  Wift  regard  to  the  reiereno 
and  incrcfaaDta,  Ihere  is  no  doubt  vl 
reference  havbig  been  made,  and  tl 
having  BO  fer  snceeeded  jnthst  refo 
to  ^re  Urn  tin  oosts  «f  tta  MbnB* 
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COURT  OF  CRARCEBT. 
ucnuA  M  f«  Thb  Aaiicumimiar  Gattls 

\Omfmim  ITiiiJfaj  m»  ^  1848— TtaM 
JiiiNMM'^-ClMMHnM  Cbowoiw. 

_'tf  m  JMM-ttock  Company  mtkr  11 

ki^  iiiwJNiny  iwwi  ul<J  m  fiU  jSrjt  «$iu; 
ArtA  «*  ^Tuacim  Omerii. 

Wmt  mm  mC  2ooi  imto  ci«  p«nmiaf3r  Ajg^irt 

E  tf  «  fafw  .Sm^  «f      Proprietors  eaii- 

r^Ae  Snmtk  Gamae  »fSeet.  5. 
1  ipped  from  an  order  of  Rnwht  Brace, 
_  tbe  petition  of  two  contriDutories  to 
rCi^uj*,  presented  under  the  Joint-stock 
.Vbdiog-ap  Act,  1848,  prajing  that  it 
ItMstel;^  disBolTod  and  wound  up.  The 
'  ante,  p.  75,  where  the  purposes  for 
.  WMeatebliahed  are  stated.  The 
iffsrioos  dames  of  the  deed  of  set- 
iikkh  it  appeared  that  the  board  of 
I  lit  to  borrow  money  on  the  security 
q^bat  that  capital  was  only  to  be  in- 
I  nmbibation  w  shareholders,  or  by  the 
Tinr  shares;  that  the  board  of  directors 
»to  time,  oat  of  the  profits  of  the  Com- 
M  they  shonld  think  proper,  declare 
iMopt  the  diarefaoldets;  that,  uotwith- 
'  I  alire  namber  of  shares  (20,000)  shonld 
'  for,  yet  the  deed  shonld  be  raUd  and 
90,  nerertheleas,  that  tme-half  of  the 
rof  shares  dtonld,  at  all  erents,  be  snb- 
I  tmhre  calendar  months  from  the  day 
ithstof.  The  petMott  stated  that  13,000 
nhstribed  fer,  of  which  the  petitioners 
r  ud  were  now  the  boldere  of  1700  shares, 
that  sta^  the  making  of  calls,  and  the 
Jfldh  to  upwards  of  20,000^./  that,  in  the 
Eitfte  Company  beii^  estabHsfaed,  ending  the 
^        8  loss  was  incurred  of  8564/.,  but 
roch  losses,  the  directors  had 
iWt-ywirly  diTidends  of  31.  per  cent., 
kKp^cent.;  that,  in  December.  1847, 
t  hi  Itnowed  ^00/.  from  shareholders  on 
eootraiy  to  their  powers ;  thai^  not- 
Ae  matters  aforeaatd,  the  directors,  in 
.  Mared  a  farther  ^ridend  of  31.  per 
Ffc  ludfyear;  that  no  profits  were  made 
*ym  mSag  the  dOth  June,  18<7,  but,  on 
*T,a  eonmsntble  loss  had  been  mcnrred; 
"  ithneyean  nnce  the  estabUdiment  of 
ftey  had  ineumd  a  positire  loss  of 
jexdwAre  of  their  ontstandlnff  tiabili- 
I  tocnBlad  to  neatly  1,«00,000/.  The  peti- 
^AM  a  tranaadion,  by  which  proprietors 
I  nte  pennitted  to  retire  ftvm  the  Com- 
i|sjhig  a  oertatn  sinn  per  share,  but  to 
Ae  petitioners  had  not  assented. 
lf#tD  this  tnoisaetton  are  stated  in  the  Lord 
\jadgaMSii.'}  The  petition  snbmitted,  that, 
r  AeuBstances,  it  was  jnst  and  equitable  that 
iCbsqmy  Aonld  be  Sssolved,  ana  the  afFwrs 
%  DMsr  the  Jtrfnt-stock  Companies  Winding- 
.  MB;  tml  K  VV*^  ^  oraer  aceoTdingly. 
iMsrih  wen  Sed  in  opposHion  to  tiie  peti- 
S  RMst  important  of  which  was  that  of  the 
r  to  the  Company,  w&o  ststed,  that  the  sole 
|«  it  ippeared  to  mm)  of  tito  Company's  diffi- 
tif  th^  wm  so  to  be  termed,  arose  m>m  the 
of  the  AeetoR^  darii^  the  depressed 
T01.XIIL  t 


state  of  the  money  market,  to  make  a  caB,  and  on 
account  of  the  rates  of  insurance  havii^been  oucnlated 
on  too  low  a  scale ;  that  new  rates  of  insoranoe  had 
lately  been  adopted,  and  thai  they  had  worked  profi- 
tably for  &e  Compuiy ;  that  snch  new  rates  will  maks 
a  prodnetire  retara  to  shareholders^  if  time  be  allowed 
far  the  proper  and  &ir  working  of  it. 

The  Solieitor-Gerteralf  Swanaton^  W,  A.  OolUiu,  and 
^therbertt  in  support  <^  Uie  petition.— Two  questions 
arise  u^on  this  ^ition;  first,  whether  tlus  Company 
is  within  the  Jomt-stock  Companies  Winding-np  Ae^ 
1848;  secondly.  If  so^  whether  there  is  a  case  made  out 
to  justify  the  interference  of  this  Court.  The  Vloe- 
ChancelfoT  dlspoeed  of  the  case  on  the  first  ground  only. 

Upon  the  SoHcUoT'Oam-al  proceeding  to  refer  to  a 
clause  in  the  deed  of  settlement  (reading  it  from  a 
copjr  of  the  deed  as  r^stered)  which  had  not  been  set 
out  in  the  petition, 

James  iniuv//,  contra,  objected. 

Tke  Solicitor-GmeraL—W9  gars  the  Companynotice 
to  produce  the  deed. 

The  Lord  CiuircKLLOB  said,  that,  since  the  Company 
had  notice  to  produce  Uie  deed,  and  did  not,  the  copy 
from  the  registration  ofiSoe  shonld  iw  read. 

Tke  SoliAor^Qemerid.—Fixtltf  this  Company  is  witlun 
the  act,  and  is  also  within  the  7  &  8  Vict  c.  111.  The 
description  In  the  latter  statute  is, "  any  body  of  persons 
aasodated  together  fi>r  any  commercial  or  trading  par- 
poses  :**  it  is  not  reqnired  that  any  act  Aoald  be  done. 
The  other  dde  will  contend,  that  "  commercial"  means 
trading,"  and  ttiat  the  latter  has  acquired  aparttcular 
and  limited  sense :  but  we  submit  that  **  commensal"  is 
more,  general,  and  that  an  interchange  of  capital,  under 
any  circumstances^  is  a  commercial  transaction.  Here 
the  Company  receives  premiums,  nndertakine  to  make 
continfrent-  payments  out  of  their  capital.  The  word 
"  trad^  has  received,  in  the  Englisn  langu^,  a  li- 
mited construction,  which  it  hta  not  acquired  in  any 
other  country;  and  this  aeoonnts  for  the  introdnction 
of  the  word  *•  commeEcial."  **Trad^"  or^nally^ac- 
cording  to  Udall,  only  meant  a  course  of  Uft.  The 
&at  bankruptcy  statutes  made  no  reference  to  any 
particular  class  of  debtors ;  (43  Eliz.  c.  7 ;  1  Jac.  1,  e. 
15);  but  when  the  21  Jac.  1,  c.  19,  was  passed,  trade" 
had  acquired  a  limited  meaning;  and  we  find  the  terms 
"  seeking  their  Urlng."  It  was  doubtfHil  whether  an 
underwriter  was  a  trader  irithin  the  meaning  of  the 
bankrupt  law;  but  that  he  is  a  commercial  man  is 
clear.  Insurance"  is  within  the  Lex  Mercatoria.  A 
banker,  according  to  Adam  Smith,  (Smith's  Wealth  of 
Nations,  c.  4),  would  not  be  a  trader,  though  he  would 
be  clearly  a  commercial  man.  f  Richardson's  Dictionary, 
Johnson^s  Dictionary,  Hume's  Essay  on  Commerce\ 
Anderson,  in  his  Histoiy  of  Commerce,  (rol.  S,  p.  283), 
mentions  the  insurance  of  cattle  as  one  of  the  bubbua 
of  1780.  This  act,  being  a  remedial  act,  is  not  to  be 
cnt  down,  but  must  mdnde  tTety  case  which,  in 
common  parlance,  is  commercial.  QThey  referred  also, 
upon  the  meaning  of  the  word  "commercial,"  to  the 
case  of  M*S<nf  t.  RutherfitrJ,  (ante,  p.  21).  before 
the  Judicial  Committee  of  the  PriTy  Conncu.  (See 
further,  upon  this  point,  the  Lord  Chancellor's  ob- 
sfflrrattons  in  E»  parte  Barber,  in  re  The  London 
and  Maachester  Direct  Independent  Raihem  Compmiff 
ante,  p.  396).3  Secondly^  assuming  that  this  Company 
is  within  the  operation  of  the  act,  do  not  the  circum- 
stances of  the  Company  warrant  the  order  t  There  has 
been  a  continuous  series  of  losses  ever  since  the  com- 
mencement of  its  affidxa.  It  Is  not  necessary  to  proTO 
actual  insolvency;  and  It  is  of  no  importance  tmtt  all 
the  calls  hare  not  been  mad«.  The  pKCedins  act  of  7 
&  8  Vict.  c.  Ill,  had  application  merely  to  insolTent 
companies;  but  this  statute  is  by  no  means  so  limited. 
The  Court  will  make  the  order  it  see  that  there  are 
circomstsDces  which  make  it  jnst  and  equitable  bo  to 
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do.  (Seventh  and  eighth  clausesof  sect.  fi).  We  sub- 
mit, then,  that  the  circumstance  of  continuous  loss, 
thereby  obliging  the  partners  to  pay  the  losses,  not  out 
of  profit,  but  out  of  tlieirpi-ivate  property,  is  sufficient 
to  mduce  the  Court  to  say  that  this  Company  shall  be 
■wound  up.  [Upon  this  part  of  the  case  they  referred 
to  the  Lord  Chancellor's  observations  in  Wyld's  case, 
(ante,  p.  133),  as  to  the  test  of  insolvency  prescribed 
by  the  act.}  But  this  Company  is,  in  effect,  dissolved, 
and  continues  but  for  winding  up ;  for  the  effect  of  the 
transaction  enabling  the  sharenolders  to  retire  must 
have  that  effect ;  and  it  must  have  proceeded  upon  that 
assumption,  for  by  the  66th  section  of  the  Registration 
Act,  (7  &  8  Vict.  c.  110),  the  liability  of  retiring  part- 
ners continues  for  three  years  after  retirement.  Fur- 
ther, by  the  retii-ement  of  proprietors  of  such  a  lai-ge 
number  of  shares,  there  remained  proprietors  of  much 
less  than  half  the  number  of  shares;  and,  by  the  terms 
of  the  deed,  it  was  only  to  be  valid  if  one-half  of  the 
2S,000  shares  were  subscribed  for.  So  that,  in  fact,  no 
call  can  now  be  legally  enforced.  And  if  a  shareholder 
be  sued  by  a  creditor  of  the  Company,  the  only  mode 
by  which  he  can  be  relieved  is  by  bill  in  equity  against 
his  CO- shareholders  for  contribution.  {Thompson  v. 
The  Universal  Saltage  CompanVt  ante,  p.  104).  But,  in 
the  present  ease,  the  debt  would  necessarilj*  be  =o  small 
that  such  a  bill  would  be  futile.  [Upon  the  effect  of 
the  retirement  of  the  shareholders,  they  referred  to 
Const  V.  Harris,  ,T.  &  R.  4£)(!.]  This  Court  has  dis- 
solved companies  where  they  have  been  fonned  on  ma- 
nifestly erroneous  principles.  {Pmrce  v.  Piper,  17 
Ves.  1 ;  and  on  appeal.  Reeve  v.  Parlins,  2  S.  Ik  W. 
390j. 

James  Russell  and  Prior,  contra. — To  constitute  a 
commercial  transaction,  there  must  he  a  buying  and 
selling:  this  Company  only  enters  into  contracts  of  in- 
demnity. Insurersof  ships  were  not  considered  traders, 
and  were  brought  within  the  bankrupt  laws  by  express 
enactment.  The  2nd  section  of  the  7  &  8  Vict.  c.  110, 
expressly  draws  the  distinction  between  a  commercial 
purpose  and  the  mere  business  of  insurance.  It  is  said 
that  this  Company  is  within  the  Winding-up  Act, 
1848,  because  it  comes  within  the  act  7  &  8  Vict, 
c.  Ill;  but  the  commissioners  have  uniformly  held, 
that,  to  bring  a  company  within  that  act,  you  must 
prove  an  actual  trading.  So  limited  was  the  word 
"commercial"  considered  to  be,  as  used  in  7  &  8  Vict, 
c.  Ill,  that  in  7  &  8  Vict.  e.  113,  it  was  considered  ne- 
cessary to  sav,  that  banking  companies  of  more  than  six 
persons  should  be  considered  tradingconipanies  (sect.  48). 
It  is  clear  that  the  Legislature  intended  to  draw  a  dis- 
tinction between  the  companies  included  in  7  &  8  Vict, 
c.  110,  (the  Registration  Act),  and  those  in  cap.  Ill : 
in  the  former  there  is  express  mention  of  insurance 
companies,  but  in  the  latter  there  is  not.  Now,  the 
Winding-up  Act,  1848,  does  not  say,  that  every  com- 
pany within  cap.  110  shall  be  within  it,  but  every  com- 
pany within  cap.  Ill,  and  registered  according  to  cap. 
110.  They  further  contended,  that  the  circumstances 
of  the  Company  did  not  warrant  the  order  asked  ;  that, 
as  to  the  forfeited  shares,  it  was  always  in  the  discretion 
of  the  directors  whether  they  would  compel  payment 
of  calls  or  forfeit  the  shares;  and  that,  whether  the 
directors  had  acted  lawfully  or  not,  there  was  no  ground 
to  declare  that  the  Company  should  be  dissolved. 

Lord  Chancellor. — This  is  an  application  made 
under  the  Joint-stock  Companies  Winding-up  Act,  to 
dissolve  the  Company  and  to  wind  it  up.  Two  ques- 
tions have  arisen  m  the  cause:  the  first,  whether  the 
Company  is  of  a  description  which  subjects  it  to  the 
operation  of  the  Winding-up  Act;  and,  secondly,  whe- 
ther the  facts  stated  shew  a  case  which  makes  it 
proper  for  the  Court,  or  incumbent  upon  it,  to  exercise 
the  jurisdiction  given  it  by  the  act.  The  Company 
vas  established  for  a  singular  purpose,  hut  one  which 


very  possiblymay  be  of  the  highest  uti 
is  obviously  of  a  nature  which  must  1 
very  difficult  to  bring  it  into  a  pro] 
oViject  was  the  insurance  of  cattle, 
which  regulate  the  insurance  of  huinf 
ject  to  coiiKiderable  difficulty.  At 
great  difficulties  in  estimating  the  va 
great  errors  and  very  erroneous  lalculr 
as  to  the  effect  which  the  various  liahi 
situations,  and  casualties  had  upon  the 
of  human  life.  Such  calcnlations  witl 
are  obviously  more  difRcnit.  The  usu 
awaits  cattle*  is,  I  undei-stand,  exclude 
tion  of  this  Company,  but  to  allothei 
mains  open.  With  regard  to  these,  it 
difficult  matter  for  the  Company  to  b 
30  as  to  bring  their  rates  within  that  d 
which  was  necessary  to  enable  them 
ness  with  success,  and  to  realise  the  oi 
blishment.  Thus,  it  ap[>ear3,  that,  s 
lations  were  erroneous  as  to  the  cliai 
and  the  premiums  far  too  low.  It 
ft-om  the  affidavits,  that  a  disease  of  i 
acter  broke  out,  shortly  after  the  este 
Company,  amongst  cattl«,  by  whicli 
arose,  and  which  involved  the  Comp 
at  ita  first  starting.  The  capital  of  1 
not  all  realised  by  calls,  but  remaiiiet 
of  the  parties  who  had  engaged  to  fh 
as  it  was  required.  In  fact,  they  we 
the  capital,  to  the  extent  of  the  share 
until  It  was  required  by  the  Conipar 
states  all  this;  and  then  it  states  tl 
Company  got  into,  and  the  losses  it  h 
compares  the  liabilities  actually  due 
existing;  but  it  also  includes  the  11 
the  Company  may  become  subject.  ] 
that  they  ought  not  to  have  taken  ths 
lation,  because  the  premiams  hereaft 
more  than  meet  such  contingent 
greater  the  amount  of  business  doi 

Eany,  the  greater  would  the  amoD 
itities  appear;  but  then  in  all  pro 
fits  would  be  increased  in  the  sau 
spect  of  insurances  against  fire,  if 
were  burnt,  the  companies  would  U 
difficulties;  but  that  is  not  likely  to 
the  losses  sustttintd  by  destruction  o 
does  take  place  is  more  tlian  covered 
upon  property  uninjured.  I  cannot, t 
the  liability  the  Company  is  under  b 
insurance  at  all  proper  to  be  taken  inl 
have  I  anv  right  to  look  into  the  state 
at  oil  ?  'f  he  act  gives  no  such  power, 
their  mode  of  carrying  on  their  busine 
tain  tests  provided  by  the  act,  arising 
which  are  to  be  taken  as  evidences  of  ii 
if  coupled  with  other  conditions,  w< 
Company  from  going  on ;  but  the  C( 
into  the  Company's  affairs  in  the  n 
If  that  were  the  law,  parties  might  cc 
any  company,  in  their  opinion,  Iiad 
cient  to  carry  on  its  business,  and  tlifl 
to  be  wound  up.  If  that  had  been 
act  would  have  been  requisite,  and 
jurisdiction  would  have  been  throvni 
The  Legislature,  however,  has  made 
acts  the  tests  of  insolvency— such  as 
shareholder  being  sued  for  the  Comp 
this  case  insolvency  has  not  been  provt 
It  has  been  alleged,  that  the  Compa 
certain  liabilities,  but  not  beyond  wbt 
ably  be  met  by  the  whole  capital  ol 
The  shareholders  might  or  might  not 
theii-  calls,  but  the  capital  of  the  to 
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m  wbidi  Ibey  wtre  liable  to  pa^ ;  and  that,  no  doubt, 
« saffident  for  liabUilies  which  mig-ht  i  ross  hfu'd 
in  the  existing  Company.    I  am  aastiining  in  tlifse 
that  this  Company  comes  witliin  the  pro- 
of the  WinJiiig-iip  Act,  ami  eonnuliTiiiL' \\  lie- 
ipet  case  has  l>een  shewn  for  the  intertcrence 
Court-  AiBBiaiQgv  tluBv  that  the  Compaay  is 
juriadicdDii  «f  the  Coortf  let.  US  we  if  we 

rper  cua  by  wbich  I  can  dire^  the  windng' 
Firsts  with  r^rd  to  ituolvency, 
iMMtbeeBproved-^not.oiie'of  the  tests  has  hew 
hiffljJn.thalKffpecti  Then  it  is  said,  that 
(Nfc]dltCB  bfliwevn  the  shareholders  wliick 
taa-mMntiui,  and  that  the  directors  were 
vi&  fact,  tainniig  on  ibe  buuness  for  the  purpose  of 
s  tiptiwmirs  ctf  the  Company.  If  tliat  he  so, 
I^Ea  iii3l.t,c()iiiesttitlun  the  jnriiitlictiitn  of  thu  Court. 
"iWeis  '.Isj  uiiotliiT  clause,  the  memiiii::  of  nliicli  is 
Aficdlt, tti>;  words  are  left  so  l^irge  ami  iiiJefinite. 
the  act  before  me,  hut  it  gives  tlu'  C'ourt  a 
poner  to  wind  up  a  Company  if  it  should 
uy  i-  I  T^i'iTi  foTSO  doing^*4  Thatclause  waa,  no 
Aiak,  b  in  ot4er.io  inelude  all  cases  not  before 
^ptiteM-,  Im^of  cotiKB^.H.'CaiinotDiean  tliat  it  should 
V^tB^ny  olhetviseltban  ejusdem  generis;  that 
•sfik  BDuthiug  in  the  uianagement  and  con- 
rfteCtDpaiiy  which  shews  tile  Court  thut  it 
«hipWh(Blm^rfliIowed  to  continue ;  and  that  t lie 
«Sbto  be  wound  up.  Nothing  of  this  kind, 
.ipiaisU)  me' to  hare  taken  i>lacc  witii  re- 
tmaactioQ  so  much  relied  on  when  a  cer- 
of  sharehoKlers  retired.  It  was  said  that 
■tiaiiy  i  dis.-*lution,  and  tliat  wljatuvi^r  had 
fiic*.' Huce  was  for  tlie  purpose  of  wimling  up. 
Hi*e  ki'ktil  :i:  {\w  atfidavitii,  and  I  cannot  umlor- 
•l^ikt  his  taken  piaco  in  that  li^'ht.  'i'lie  dirti- 
^ei^  Company  had  got  into,  naturally  enoueh 
'  dkau^i^tion  amoDgst  the  shareholders,  who 
■^wred  to  Bay  calls  they  did  net  expect.  They 
at  iM  great  responiibiUtiM  wMcU  th«y 
wMnuU  be  ceet  itpoathem.  In  order  to  meet  th% 
wBBiii«t,at  t»hioh  a  proposition  was  made, 
t.Kho  m  ndiwisJi  to  continue  tnen^bera  of  the 
''^night  retire^'  Xhc  way  of' doing!  tliis  was 
IT  &  sliart'hoider  di4  not  pay  hiB  calls,  his 
^^-.loeidm?  f 0  the  ordinary  course,  were  forfeited, 
tia, K«v:i,  a  har-.li  measure,  whicli  it  was  not 
t-'iiifl,  l^t-anie  ihey  lo-it  all  tliey  hii<\  ln-lure 
'M^wllu-y  did  not  relefldc  tlii'ni-t:lve>  fi-om 
W»fSt3  of  the  Company  tlieii  exi^tint;.  It 
isjit  uiore  juJit  and  fair  to  all  parties,  and 
""Iw iFL'lied  to  go  on  were  willing  to  let  the  liia- 
K  fartiti  withdraw,  on  certain  terms,  viz.  thay 
^  3  c<;riaiD  ]iropoTtion  of  the  call ;  bat,  iu- 
^.  ^— «  liabie  to;  iucther  their  sbans  were 
jywakd.^  TkmmjMMiuikWi  *aMptad,«ad  a  cer- 
vMniisMiMkn^  ■hawfioMera  who  re- 
^^•^WTBqnitewiUiBjpto-^  On  with  the  concern; 

itate,  in  their  affidavit^  that  they  have  reason 
•^'^  thflt  the  futnre  pTospecta  of  the  Company 
*ywnble,  and  that  there  is  a  probability  of  its 
its  way,  if  not  of  producing  a  consideralde 
Of  eounw,  looking  to  profit.    1  st-i;  iinthiiig  in 
***rtioB  to  bring  the  Company  within  tlieju- 
rfthe  Court.  It  cannot  hv  said,  that,  heiause 
"WaberB  have  K'ft,  th^it  dissolves  the  Company, 
the  only  mode  by  which  the  ohject  soiight 
'retiring  members  could  be  obtained.  Certain 
n*re  permitted  to  retire  on  terms  beneficial 
Old  beneficial  also,  I  must  presume,  to  those 

Hi  clit-e  alludi-d  to  by  bi.-»  LorJphip  is  the  eighth 
3*^tta  jih  ficctioD,  which  is  ia  these  words  ;  "  Or  if  nny 
IMItrar  Udnff  ibiUl  b«  Bheim,  which,  in  the  opinion  of 
\Ml  wma  it  jiut  and  equitable  that  the  cocnpaDy 


who  offered  the  terms.  These  parties  retire,  but  that 
does  not  dissolre  the  Company.  The  concern  goea  on ; 
the  pTcminms,  which  had  been  discovered  to  be  too  low, 
have  been  Taisiod;  certain  alterations  have  been  made  m 
thQ  ;mani^ment  of  the  bnsinoss;  and  the  Company  is 
Dot  only  in  a  position  to  go  on,  with  adrantage,  but  Is 
carrying  on  a.  busing,  somewhat  reduced,  no  doubt, 
iaila.extpt,  bu|  of  a  proiitable  character.  Now,  what 
ii  there  in  sueh  a  state  of  thLui  to  authorise  the  Court 
tQ  wind  qp  this  Cconpiuiy  t  There  is  no  insolTeney.  I 
hftre  (Uq^d  of  that.  There  is  the  retirement  of^ some 
of  the  . members;  but  a  diasolatioa  there  certainly  is 
not*.  It  is.  said  that  the  C<Hnpany  is  only  continued  for 
the  pitrpfwe  of  winding  np  its  afiairs;  but  thatcez^ 
tainly  ia  not  the  case.  It  is  quite  clear  that  the  object 
is  to  continue  the  boaineas-^not  to  get  in  its  resources 
for  the  purpose  of  dissolvlpg,  but  to  .make  it  avail- 
able for  the  purpose  for  which  it  waa  farmed.  On  the 
gr^ilDd)  then,  that  th^se  parties  make  out  no  case  which 
brings  the  Cojopany  tmoer  the  operation  of  this  act, 
and  to  avoid  the  necessity  of  discussing  the  other  poin^ 
48  to  whether  the  Company  co^ea.  within  the  meaning 
of  the  ao^  I  shall  give  judginent  on  the  foots  alone. 
The  application  vust.he  dismisBe^,  with  costs.— .^dl/SWi^ 

TU  loHDOK  ANA  KOSIK-VBVSBK  iUlLWAT  CkWFAlTX 

.  v.Smvtu.—Me^  6m4B. 
LanSs  danses  Comolidalion  Acty  1844,  Scc(.  Q^—Cm- 

^  J^nddwner,  vthi^e  Proper^  waa  not  touched  fy 
Saiiibdif,  goM  the  Compatiy  Notioe,  in  the  Term*  of 
the  68M  Se^ion  of  the  Lan^s  C/au$a  OtmtolidaHon 
Ad,  of  his  Claifti  far  Gomp^gtUion,  reason  of  his 
P^i^^erig  ieinff  "  itijurioiu^  affected"'  If  the  ^^ppimg 
^of  a  iSireet,  and  re'^/uired the,  Contpanu  to  summon  a 
r  the  Compensation,   ^4  Company  filed  a 

..  Billj  all^sffinff.tiat  Vie  Lan4  M/rttcmon  was  not  it0u- 
'  riousfy  afectod  wUhin  thi  MefodHgf  t^f  the  G\>,th  Section, 
and  praying  an  Injuiieiioii  to^ptMmt  the  Defendant 
from  proceediiig  oh  his  Notici,  ^-e.':—lTeld,  granting  the 
Injunction,  that.  Two  Proceedings  hemrj  necessary,  One 
hefore  the  Sheriff's  Jury,  to  assess  the  actual  Damage, 
and  another,  an  'Action  to  try  the  Right  to  the  Da- 
mages^ this  Court  lias  Jurisdiction  to  direct,  that  an 
Aetio»  to  try  the  Right  should  U  first  brought,  although 
ike  State  of  the  Statute  Imw  was  in  favour  of  tJie 
Right  oftfie  Landowner  to  have  the  Damfujes  assessed 

'   '  ..    .  '     .  .  - 

This  was  an  anneal  fronji  an  ordpr  of  the  Vicc-Chan- 
cfillor  of  ^Dgland,  refusing  a  motion  for  an  ii^unction 
bTitbfl.Cwiwir.  The  esse  is  i^eportefl  ante,  p>  880. 
For  oomrewence-,, the  fotlowiog.shwfc  statement,^  the 
OUe  isA«re  lepeated  t—^y  the jwt  0  SFi  1 0  Vict.  o.  ccdix, 
iMoi^Msting' the,  Imi*  Claos^:  ConsoUdaUon  Act,  the 
London  «Dd^iim»ghwi.  Bailftayr  Cofnpony  were  en- 
powered  to  make  a  raUway  through  part  of  the  town 
■of  Binninghaia;  an4  it  was  in  tha-act  provided,  that, 
hdbre  they  stopped  up  Bartholomew-street,  in  Bix^ 
minghiDo,  they  should  ,  midfe  a-road  instead  of  it,  to 
the  satisfaction  of  the  oonunissionenof  the  Birmingham 
Street  Act.  This  Company  wes,  by  a  subsequent  act, 
incoiporAted  with  others,  under  the  name  of  the  Lon- 
don and  Korth-weatem  Rsilway  Companv.  The  Com- 
pany stopped  up  and  diverted  Bartholomew-street, 
which,  as  alttored,  psased  along  the  side  of  the  rnilwaj, 
into  uie  next  street,  instead  of  continuing  straight. 
The  defendant,  Henry  Smith,  possessed  some  propwtjr, 
connsting  of  houses,  warehouses,  fcciories,  or  shops,  m 
Bertholomew-street,  a  short  distance  from  the  pomt  at 
which  the  street  was  diverted ;  but  no  part  of  his 
propniy  was  mentioned  in  the  book  of  reference,  or 
had  betni  taken  or  used  for  the  purpose  of  the  rulway 
and  works.  On  the  12th  Hazch,  1849,  Smith  served  a 
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notice  on  the  Company,  cUiming  2000^.  compensation, 
by  reason  of  Ins  property  being  injuriously  affected,  and 
rendered  less  eligible  and  valuable,  by  the  stepping  np 
of  Bartholomew-street ;  and,  in  the  Edternative,  requir- 
ing the  Company  to  summon  a  jury  for  siettling  the 
amount  of  compensation.  The  Company  now  filed 
their  l/iU  against  Smith,  clmiging,  tliat,  if  they  should 
issue  their  warrant  to  the  sheriff  to  summon  a  jury, 
they  would  thereby  admit  that  the  defendant  was  en- 
titled to  some  compensation;  aud  tliat  the  jury,  if 
summoned,  would  have  no  power  or  authority  to  deter- 
mine  the  question ;  and  that  the  plaintiffs  were  advised, 
thatj  if  they  should  make  default  in  issuing  their  wai-- 
rant,  defendant  might  recover  the  full  amount.  And 
the  bill  prayed  a  declaration  that  Smitli  was  not  en- 
titled to  comi>ensation,  and  prayed,  that,  if  necessary, 
an  issue  might  be  directed,  or  that  it  might  be  other- 
wise ascertained,  under  the  direction  of  the  Court, 
whether  Smith  was  entitled  to  compeusation ;  and  that 
Smith  might  be  restrained  from  taking  any  proceeding 
against  the  Company  pursuant  to  his  notice,  and  from 
compelling  the  Company  to  summon  a  jurj',  and  from 
bringing  any  action.  The  Vice-Cbancellor  refused  the 
motion. 

A  great  portion  of  the  argument  on  both  sides,  in 
this  court,  turned  on  the  meaning  of  the  words  "  inju- 
riously affected,"  in  the  60th  section  of  the  Lands 
Clauses  Act ;  hut,  as  the  Lord  Chancellor  thought  that 
a  question  to  be  decided  at  law,  that  portion  of  the 
argument  is  omitted. 

Bethcll  and  Speed,  in  support  of  the  motion. — The 
moment  a  jury  is  summoned,  it  would  be  an  admission 
by  us  that  some  damage  has  occurred  for  which  we 
would  be  bound  to  make  compensation  ;  and  if  we  do 
not  summon  the  jury,  we  are  liable  to  have  the  full 
amount  claimed  recovered  against  us  summarily.  Your 
Lordship  decided  this  very  point  in  Th€  South  eastern 
Bailway  Company  v.  Coward,  (not  reported);  bnt  it  is 
said  that  the  Court  of  Queen's  Bench,  in  Reg.  v.  The 
Lancaster  and  Preston  Junction  Railway  C^patiy,  (G 
ft.  B.  Rep.  759),  had  taken  a  different  view  of  the 
question  from  that  of  yonr  Lordship  in  Cowards  case. 
But  that  case  only  decided,  that  a  jury  might  decide 
that  there  was  no  damage  in  fact;  the  previous  ques- 
tion, namely,  the  right  to  any  compensation,  was  not 
in  issue  in  that  case.  The  Company  is  not  bound  to 
tmst  to  the  chance  of  the  jury  not  finding  any  damage. 
[Lord  Chancellor. — It  would  only  be  finding  damage; 
the  power  to  recover  would  still  remain  a  question. 
How  would  the  question  of  right  be  decided  in  the  ab- 
sence of  damage  found  ?]  In  an  action  wherein  we 
would  admit  the  damnum ;  and  then  the  question  would 
simply  be,  whether  the  damnum  had  become  injuiia. 

MalhiS^  Mctcalfy  and  Phipson,  contra. 

Malins. — The  only  equity  made  by  the  bill  is,  that, 
if  the  Company  summon  a  jury,  that  is  an  admission 
of  some  injury ;  that  is  not  so;  the  jury  may  find  no 
damages,  when  there  would  be  an  end  of  the  case ;  or  if 
they  find  damages,  then  the  Company  may  force  us  to 
eBtablish  our  right  by  an  action.  \_Lord  Chancellor. — 
Then  it  seems  thatan  action  must  either  precede  or  fol- 
low the  summoning  of  the  jury.  This  seems  to  me  pre- 
cisely analogous  to  tlie  many  cases  in  which  the  Court  has 
interfered,  on  the  application  of  individuals,  to  keep  com- 
panies within  their  powers;  aud  since  tlje  Court  has  taken 
upon  itself  jurisdiction  as  against  public  comimnies,  are 
not  companies  to  have  the  benefit  of  that  jurisdiction,  aa 
well  as  the  disadvantages  of  it?  The  r^uestion  here 
seems  to  be,  whether  an  mdividual  is  exercising  a  power 
which  the  act  gives  him,  or  not.]  We  say,  that  if  a 
party  has,  in  respect  of  his  property,  sustained  any  in- 
jury by  the  works  of  the  Company,  he  has  a  legal  right, 
under  the  G8th  section  of  the  Lands  Clauses  Act,  to 
have  a  jur,'  summoned  to  assess  the  damage.  \Lard 
Chancellor. — If  a  case  be  so  clear  that  no  injury  can 


have  arisen,  this  Court  might  dispose 
be  any  doultt,  this  Court  will  not  d 
ceediugs  which  have  been  taken  by  i 
sent  case  are  just  as  if  he  hod  come 
having  filed  his  declaration  claimin 
\_BetheU. — And  the  moment  the  juj 
mages,  that  becomes  equivalent  to 
execution  may  issue.  He  referred 
5&-d  sections  of  the  Lands  Clauses 
effect  of  that  judgment  is  to  establi 
damages  as  a  matter  of  record ;  but 
execution  upon  it:  it  is  like  a  fon 
enforce  it  you  must  bring  an  actior 
lor. — If  this  Court  has  jurisdiction 
matter,  it  will  see  which  is  the  most 
to  be  adopted.  If  you  shew  that  t 
j  urisdictiou,  well  and  good  ;  but  if  y 
must  shew  tliat  it  will  be  more  coavi 
damages  first,  and  have  the  action 
In  Pirn  v.  JV'iUon,  (2  Ph.  05-3),  you: 
to  interfere  with  the  legal  right  of  { 
bis  debtor  a  bankrupt.  So,  In  the  p 
remedy  is  given  by  the  Legislatun 
land ;  and  tais  Court  will  not  interfi 
right,  when  the  questiou  is  a  purely 
wnere,  out  of  the  facts,  some  eqnitj 
arise.  This  is  the  only  remedy  alio 
Parliament,  where  the  railway  co 
within  its  powers,  and  only  liable  to  i 
if  the  Company  does  something  not  t 
powers,  then  an  action  will  lie. 
Lancaster  Canal  Company,  4  Mee.  & " 
ing  to  this  case,  we  should  have  bee 
supemlile  objection  were  we  to  have 
in  the  first  instance,  namely,  that,  be 
brought,  the  prior  proceedings  poin 
should  have  been  taken,  [iorrf  C/ni 
ejection  is  got  rid  of  by  the  Conipam 
in  tlie  action  that  the  claim  had  be 
the  jury  had  not  been  summoned.] 
ter  of  arrangement  which  this  Court 
the  effect  of  entertaining  this  bill 
in  Chancery  will  be  commenced  aj 
owner  when  he  makes  his  claim  for* 
desires  a  jury  to  be  summoned. 

Metcal/.—U  a  preliminary  inquu 
this  case,  there  is  no  reason  why,  in 
there  is  the  slightest  doubt — as,  for  i 
tity  of  the  party  claiming  tlie  co! 
should  not  be  a  preliminary  inquiry, 
in  the  meantime. 

Phipson. — There  are  two  points  i 
pany :  first,  that  the  defendant  is  n 
fected.  [On  this  point  he  cited  Rt; 
Counties  Railway  Company,  (2  Q.  -B. 
condly,  that  the  mode  pointed  out  b; 
of  the"  Lauds  Clauses  Act,  for  the  Ian 
damages,  is  not  to  be  followed,  but 
to  direct  some  other  mode  to  be  purs 
Company  is  not  exceeding  its  author 
not  he  against  them.  {Boulton  v.  Cr 
703).  fadmitthat  the  sheriff's  jur, 
the  quantum  of  damage,  not  the  right' 
section  of  the  Lands  Clauses  Act,  tlie  < 
by  the  landowner  could  compel  tl 
the  jury  was  by  mandamus,  which  w 
very  inconvenient  mode;  and  the  68tl 
serted  to  take  the  place  of  the  niw 
therefore,  the  mode  imposed  by  th^  " 
of  tlie  mandamus;  and  if  the  substiti 
to  be  pursued  by  the  landowner,  he  i 
ever— the  hardship  will  be  sliifte'^  fro 
to  the  landowner. 

Bcthelff  not  heard  in  reply. 

LOKD   CUANCELLOR.— It  WOuldj 
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laiiiviriMamDiait  thing  ior-thoiB  whose  dafy  ft 

-  -  iKlBiuter  equity  in  this  court,  when  theae  gues- 
f  fint  vm,  to  lepndiate  (he  jurisdiction,  and  to 
rib  ptrtM  to  figot  it  ont,  as  mey  mighty  hj  lo^ 
~  [3;  bnt  the  Court  thought  it  right  to  exercise 
I  proper  and  wise  jurisdiction,  and 
cletriy  within  theirpower—Tery  wisely,  be- 
ilattre^  of  the  public  required  the  Court  to  m- 
~  Iction  orer  flie  paraes  interested  under 
eta,  so  as  to  keep  the  one  side  and  the 
those  powers  which  the  acts  gare  them, 
so  extenrirety  ^ffaintt  railway  companies, 
be  right  to  do  so  against  those  who  are  op- 
i4hr companies;  it  must  be  an  eTen-hnided 
~1  fte  ssme  rights  which  apply  to  -the  one 
to&e  c!!!er  la  fliese  cases.  The  act  gires 
tai  of  an  the  rig!;??  that  an  act  of  Par- 
is pn,  there  is  hardly  one  m67:  "tringent 
Hfach  is  giren  to  the  par^  complaining  of 
th  fboe  cases,  I  do  not  say  tliat  it  is  wrong— it 
I  nd  most  be  obeyed ;  bat  to  say,  that,  with 
•  companj  waiast  whom  a  perrectly  unjust 
mie,  where  Che  party  has  no  shadow  of  title 
he  uks  for  a  targe  sum  of  money,  by  way 
for  an  injnnoua  damage,  against  the 
el^  is  to  he  this,  that,  if  they  do 
itenty-one  days,  take  measnres  to  go  be- 
rih  jory,  (hey  are  fixed  with  the  whole 
I^T'cinaot  afterwards  hare  the  damage  re- 
is  u  serere  an  enactment  as  they  can 
^ied  to :  how  are  they  to  escape  1  The 
tney  can  escape  is  to  go  before  a 
to  incur  bH  the  expense  of  naming  the 
led  for  an  hijury  which  may  not  exist ;  to 
y^,  ia  point  of  Ihct,  they  may  be  certain, 
~r  the  jmy  assess  the  damages  at^he  party 
ilias  no  nght  to  recdre  them.  Then,  this 
MHO  dowj  according  to  the  constmction  put 
tlj  Xr.  XaHns,  which  I  do  not  think  it  ne- 
I  question,  it  may  be  perfectly  right,  but  it 
te  into  my  view  of  the  case  one  way  or  the 
'  led  step  is,  that  there  Is  an  action  to  be 
V&e pai^  who  has  got  the  Terdict  of  the 
rge  sum  at  money,  which  the 
iMBtoided  is  not  due  or  payable  at  alt ;  and 
■itlMSE  proceedings,  the  Company  may  find 
rights  and  uiat  the  party  cliuming  is 
Imtit  canntft  shew  thatheis  entitled  to  tiiis 
;  &en  be  win  of  course  &U  in  his  action, 
lie  an  end  of  the  contest.  There  wrii 
'(■OBoceedings— tlie  action, and fhe  inquiry 
itteieraPfl  Jniy.  Tfow,  I  do  not  know  whether 
r^BBidon  IS  recOTeranle  for  the  costs  and  ex- 
[fl^  proceedii^  under  the  act.  I  do  not  know 
'it  is  no  small  grievance  to  any  company  or 
I  to  U  dngged  thxough  a  litigation  which 
I  is  nothingbeyond  merely  ascertaining  the 
titf  fkfl  don^^  without  first  inqairing  whe- 
FwBff  is  dne  m  reqieet  of  that  damage.  Now, 
^fpan  to  be  introduced  into  the  later  acta  Tor 
Bn<K  of  arndhig  a  rwatidamua.  Those  who 
Ost  into  the  htsr  aeto  for  ^t  purpose 
twve  liu  wilwle  extent  or  the  eonse- 
''«iut  th^  were  doii^.  Before  that,  when 
^  coald  only  he  compelled  to  go  before  a 
>  tnandamua,  the  Cmai  opened  the  door» 
■  "3t  dended  the  right,  becsnse,  on  the  appKmtton 
1>aB4tmQi^  whaterer  aetsal  darawe  ml^t  be  sus- 
>s  file  Court  of  <laeen*8  Bench  had  an  opportunity 
wfcettier,  indc^wndently  of  the  question 
■■r  there  had  been  injury  done  to  the  party  asfc- 
%nrAeiBaadamn8— whetlier  the  party,  under  the 
t|^*iiaititled  to  compensatiint  for  the  damage  that 
*ii)tUK(L  The  law,  therefore,  provided  the  remedy, 
*i>^fmid«d  Oi»  means  by  which  tlw  question  of  right 


might  bo  decided  before  the  qnestion  of  the  amount  of 
damage  was  investhnted.  So  stood  the  law.  Then 
comes  an  act  <^  FarUament,  which,  for  the  porpose  of 
eocrecting  that  supposed  evil,  creates  a  much  greata 
one,  by  preventing  the  Company  from  having  the 
means  of  ascertaining  the  question  of  right  before  they 
go  to  the  sheriff's  jury  to  assess  the  compensation. 
Tliat  state  of  the  statute  law  alone,  if  it  was  not  within 
the  general  jurisdiction  of  the  Court,  would  be  quite 
sufficient  to  justify  the  interpostion  of  this  Court, 
because  it  would  not  be  just  to  permit  a  party  to  be 
involved  in  that  sort  of  litif^tion,  without  first  aiea^ 
taining  whether  the  right  claimed  does  exist,  as  betweoi 
the  party  and  the  company  against  whom  he  claims  it. 
The  only  remedy  for  that  is  an  equity  which  applies 
in  all  cases  to  tlra  party  who  is  sought  to  be  affected— 
and  so  grievously  affected,  as  it  Is  said  he  would  be  by 
the  proviaioDa  of  the  late  act  of  Parliament — to  oome 
here  for  an  injunction.  On  what  ground  ?  The  ground 
is|  thai  party  is  putting  in  force  the  strong  power 
given  by""th8  act  IPttrliameal  against  a  company, 
whereas  those  powais  are  g!r?aonly  to  certain  person^ 
and  you  are  not  one  of  those  who  aTC  entitled  to  exer- 
oisa  those  powers.  If  Um  Company  ex  seed  tneiT  p?wer| 
Uk  party  affected  by  that  axoess  of  power  attemptod 
to  lie  exercised  by  the  company  comes  here  to  keep 
the  company  within  their  ^wers.  But,  here,  tha 
power  is  exercised  by  the  individual  complainrngagtunst 
the  CcHupany,  and  the  Company  oomes  here  to  make 
the  oomjtlaint;  si^d  the  Conr^  on  a  motion  for  aa 
injuncUoiL  is  to  See  whether  the  party  *>  oomptainiw 
is  entitled  io  exercise  the  power  given  I9  the  ac£ 
That  Is  the  whole  equity,  and  it  is  equity  eoongh  oa 
that  question.  The  Court  must  lool^  and  ascertain 
how  the  relative  rights  and  liabilities  of  the  parties 
enst ;  but  it  is  met  at  onoe  by  a  le^l  question— how 
is  the  party  placed  in  a  peculiar  portion  of  having  A 
house  very  lUu^  to  be  more  or  less  affected  by  the 
works?  The  works,  however,  are  dixeetly  authorised 
to  be  done  by  the  aet  of  Parliament ;  but  they  nuy  or 
may  not  prodaoe  what  may  be  caUed  damage  to  ihit 
individu^  ocouwia^  the  house.  If  the  Company  an 
Uable  to  him,  why  it  is  obvious  that  the  Company  ans 
liable  to  all  ms  neighboars ;  but  the  difference  oetwoea 
the  uijary  to  am  Iwnae  and  another  in  thst  street  mat 
be  very  small,  and  difficult  to  ascertain.  Wbm  tha 
case  arises  la  which  the  om  honsa  hmt  be  entitled  to 
oempensation,  and  the  next  no^  it  wiu  be  important 
to  decide  the  genecal  ^vastion;  but  it  is  ^uite  clsu 
that  that  is  a  question  of  law,  and  a  question  which 
this  Court  ought  not  to  desido.  But  this  Court  must 
decide  it  one  way  or  the  other,  or  refuse  the  injunction 
altogether.  It  must  eHher  venise  to  inteifora,  which  it 
would  not  be  just  to  do,  or,  in  order  to  interfere  with 
proprietj\"it  must  know  what  the  right  is— that  is  to 
8ay,it'wm  ^nt  the  partteslnthe  same  sanation, ooraiw 
here  for -an  njnnction,  as  they  would  have  beien  In  if, 
instead  of  coming  here  for  an  injunction,  he  Iiad  ai^tiea 
to  ^  Cowt  of  Queen's  Bench  for  a  mandamits,  in 
order,  first  of  all,  to  asesrtain  what  the  right  is.  we 
mnst  see  what  b  the  most  -convodent  oouree  of  ascer- 
U3mi^  that  right.  There  are  two  modes  of  doing  it: 
one  is  te  the  mat  laconrvenieiwe  of  asoertain- 
ing  t^e  atnonnt  ef  umage  before  inquiring  into  tha 
rigM,  when  K  may  be  that  no  right  exists  In  the 
pwintifr,  and,  ther^rare,  that  proceeding  maybe  clearhr 
thrown  away;  the  other  mode  is,  to  do  that  which 
must  at  all  events  be  done,  namely,  have  an  action 
so  framed  as  to  ruse  the  question  of  ri^ht.  If  In 
that  action  the  party  claiming  fiuls  to  estabbah  a  right, 
one  proceeding  is  sofficieut,  and  the  question  of  the 
ankomt  of  damage  becomes  immaterial.  Now,  which 
is  the  most  convenient?  Of  necesdty,  the  action  te  tgr 
the  right  most  be  pveoeeded  with.  IsH  or  is  it  not  more 
convenient  to  have  the  right  esUUMked  fini,  tiun  to 
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have  the  amount  of  damages  established  first,  ivhich 
may  become  entirely  useless  1  To  have  the  title  tried 
first,  which  roast  he  tried,  occiira  to  me  to  be  the  most 
simple  proposition,  and  to  come  entirely  within  the 
jurisdiction  wluch  this  Court  has  so  long  exercised,  m 
order  that  the  parties  may  really  know  how  they  stand 
towards  one  another.  Mv  opinion  is,  that  whit;li  I  ex- 
pressed last  Saturday,  that  the  most  convenient  mode  of 
trying  the  question  is,  for  an  action  to  be  brought  by  the 
defendant  agiiinst  the  Company,  the  Company  admitting 
(keeping  to  the  terms  of  the  act)  that  they  were  served 
with  a  demand  for  compensation  under  the  provision  of 
the  act,  and  that  the  Company  suffered  twenty-one  days 
to  elapse  before  they  proceedeil  tosummon  a  jury.  That 
■will  hring  before  a  court  of  law  all  that  it  requires  to 
ascertain  the  right  of  the  plaintiff.  If  he  succeeds,  no 
injury  will  be  done,  except  this,  of  having  the  action 
tried  firstj  and  assessing  the  damages  afterwards.  I  tliink, 
therefore,  that  that  ought  to  be  the  order;  and  tlie 
Vice-chancellor,  I  must  say,  does  not  appear  to  me  to 
have  had  any  difficulty  about  the  matter,  eTccept  this, 
that  he  thought  that  thi  proceedings  before  the  sheriff's 
jury  would  atlswor  all  tne  purposes.  Now,  it  is  not 
cor.lended  tliat  that  would  answer  all  the  purposes. 
The  counsel  on  both  sides  agree  that  there  must  be 
another  proceeding  after  assessing  the  damages  before 
the  sheriff,  in  order  to  ttv  the  question  of  right,  and 
thatseemgto  me  to  be  tlie  difficulty  that  led  to  the 
Vice-Chancellor's  order.  1 1  being  clear  to  me  that  that 
is  not  60, 1  do  not  think  that  there  is  any  difference  of 
opinion  between  myself  and  the  Vice -Chancellor  on  the 
real  question  as  to  the  necessity  of  trying  the  right 
before  assessing  the  damages. 

Order : — Reverse  the  Vice- Chancellor's  order;  let  the 
injunction  issue  as  prayed;  let  the  defendant  be  at 
liberty  to  bring  an  action  against  the  Companv,  and  let 
the  Company  in  such  action  admit  that  tlie  defendant 
has  given  notice  in  writing  to  the  Company,  and  has, 
in  and  by  such  notice,  stated  the  nature  of  his  interest 
in  the  land  in  question,  and  has  claimed  100?.  as  com- 
pensation in  respect  of  such  land  being  injuriously 
affected  by  the  execution  of  the  works  of  tne  Company, 
and  also  desired  to  have  the  same  settled  by  jury;  and 
that  the  Company  did  not,  within  twenty -one  days 
after  receipt  of  such  notice,  issue  their  warmnt  to  the 
sheriff  to  summon  a  jury  for  settling  such  compensa- 
tion. After  the  trial  of  such  action,  let  either  party 
be  at  liberty  to  apply  ;  the  parties  undertaking  to  uSe 
the  judgment  under  the  direction  of  the  Court.' 


VICE-CHAHCEIit(Ml  *«IGHT  BRUCE»S  COURT. 
Mom^bwWb.  i^EWTON*, — Jail.  27.  , 

£»itlence'-^It€tiu  osntaiiud  in  an  Aecoutit-eurrmt  rea- 
^ared  hjf  Plaintiff  pi  evisux  ta  tkt  ^C(mntciicemmt  o/* 


rr.  .  |.  Mi  lt      Coward  f-.  Howard.     \   '  - 

A  EimiUf  question  had  ariBeb  a  Short  time  before,  on-Mcep- 
tions  to  the  Master'sreport,  for  improperly  admitting  evidence 
of  entries  in  a  ledger,  His  Honor  held,  that  a  partnership 
ledger,  whicb  was  produced  by  the  plaintiff  to  prove  items  to 
his  credit,  and  so  far  adopted  by  the  defendant  that  he  used  it 
to  prove  entries  on  his  t>ide  of  the  account,  had  thereto  been 
made  prima  facie  evidence  for  the  itemB  generally  standing  to 
the  credit  of  the  plaintiff  in  the  ledger,  observing  that  the  book 
was  prima  fade  evidence  between  the  same  parties  during  tbe 
same  period ;  and  that  the  account  was  continuons,  not  in  sub- 
ject only,  bnt  in  ihe  paper  also,  and  handwriting.  The  cnses 
cited  were  Boardman  v.  Jackson  and  Carter  v.  Lord  Cale- 
raine,  (ubi  sup.) ;  and  the  cases  collected,  2  PhiU.  on  Evid., 
pp.  341,  343,  in  notes. 

Wigram  and  Campbell  were  for  the  exceptions ;  and 

Bacon  and  W.  M.  Jamet  for  tbe  report. 


A  Plaintiff  who  admUted  m  /A(  Ovdti 
count-current  the  Receipt  of  certain  .S'w 
Daps,  mil  be  charged  with  stick  Sums 
Partnership  Dealings  and  IVdnwrfK 
ther  Procf. 

This  suit  wa9  instituted      the  pi 

Morehouse,  against  the  ^^fendants,  wU< 
real  and  personal  estate  of  a  testati 
Parker  Newton),  with  whom  the  piau 
partner  ia  certain  speculations  for  ti 
sale  of  timW-,  The  plaintiff  had  bee; 
partner,  and  had  the  general  receipt 
all  the  caelt  tvanaactitms:  and  kac 
the  suit,  but  after  the  deatli  of  Newt 
executore  of  Newton  an  account-cun 
receipts  and  payments,  TUe  usual  > 
made  at  the  liearing,  for  a  refereacR 
ccvatft  of  their  pai-tnersliip  dealings  . 
The  result  of  the  accouut-Gurrent  1»< 
mitted  by  the  executors  of  the  decea 
as  the  tlrigiaal  accounts  Iwl  been  left 
the  most  careless  jiianneT,  the  Master 
books  find  papers  to  I>e  Uought  into, 
parties  to  the  suit ;  and  he  diix-cted 
should  make  out  thei-efroio,  an(l  by  sui 
as  he  could  obtain,  the  general  stuta 
Amongst  other  things,  the  defendants  c 
tiff  with  two  suuw  of  300/.  and  400/ 
him  on  particular  daya;  and,  as  evide 
duccd  and  read  from  the  plaintiff's  aa 
admission  of  the  receipt  of  those  sums 
dava.  The  Master  havinjE  allowed  su 
part  -of  the  charge  against  the  pUi 
tiff  excepted  to  tlie  report  in  this  and  i 

Baaan  and  Malin^  in  support  of  tl: 
lied  on  Boardman  v.  Jacksm,  (2  B.  » 
V.  Lord  aieraine,  (B^rn.  C.  R.  120); 
bnm,  (5  Taunt.  245);  AV^f  v/'^^«^^> 

Swanaon  and  flT-./f.  i?CTiK««,  ia  fa; 
ter'a  report.        .V-     \i  v     '.^va  > 

Busseil  and  F.  Jimeg,  forparties  in 

Knight  Biuob,  V.C.  held,  that 
properly  admitted  the  defcndaiAto  cl 
with  tliese  two  suras  inserted  in  the 
account-current  so  rendered  l^j  the  f 
sioBs  made  by .  himself ;,  and  that  i 
bound  to  displace  such  evidence  if  h< 
held,  that  the  Master  was  flot  bouna  t£ 
tax  the  credit  aide  of  theac^ount-cilrre. 
tjie  plaintiff,  without  furtlier  proof  bj 
men,t  o^  the  pums  ^berwn  (j;ljai|;ed;j« 
tl»e'^x^eptiqfl„w^  Qf?}^ 


'  JSr^rteHAiiVET, /n  reBKBTOJ 
;'^'^imctiee~Jj^vits—TaliiigofFih 

Bacon  applied  for  leave  to  have  Uie 
this  matter  taken  off  the  fiLe,  and  m 
title,  and  ro-sworn,  for  the  piurpose  of 
placed  on  the  file.  He  stated,  tl'*'  * 
the  affidavits  in  support  of  It,  were  tik 
title,  and  that  by  an  order  of  the  Cfl 
had  been  already  amended. 

K.xioBT  BnucE,  V,  C,  said,  that,  as 
by  the  Eegistrar,  Mr.  Vieard,  tlist  tl 
denta  in  the  office  for  such  a  course,  i 
fion  to  making  the  order,aJid  directedt 
so  filed  should  be  taken  off,  anieadec 
aud  again  put  on  the  file. 
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l[.-.iVEr.  r.  Orr. — ^tl!y  !', 
Ci^aslrudion  r,f  JVills  Act  (7  ^f  'iVL  -1  ,v  I 
Via.  c.  %  s.  .33)— (0  CMlihcn  as  a  Closs. 
■jl^his  Will,  after  statiiw  that  his Propertj/  tc<ts 

titJ^riAa»H&i  h\i  'wtg-'poiMued  of 
'ii-m  Biaids  'if  c€rta&i('  J*«Volu  in 
t^nd^  and  tHat,  m  hie 
(Aot^hn^  not  fWKsed,  it  was 
^ft'tt»«A,  directed  that 

ifi^Xh^,mtaia^'PropSrti(»is,  to  his  f  'hi/dren 
(ttnia  narsi^t^  md  the  rtmeeining  Two  he  directed  fr, 
higiatdf/rihc  Bmejtt  of  tkeC/iifdren  of  his  Dangh- 
'  Hf  TtMaUn-  then  ajipoint&i  Exeailors,  (tnd  re- 
iat  thef  vouhl,  on  his  Dmt/i,  use  their  Km- 
iS^jbnf  Property  togethes',  and  divide,  it  arrord- 
f  is  alt  Intentions  therein  expressed: — Held,  in  u 
'  to  sSamtter  the  Teatatot^V  Hml  and  Pcrmial 
.-Ji,U4(certai«  vopyAoids  ^  Inheritance,  Part  of 
&  Tfgzioi'/  SfBfc,  bff  sold,  and  ike  ProceeaU, 

Sjdia- his  Permntd  £!stat4,  divided,  at  Pery 
iStdtj,  i^oT^^ff  the  Partks  '■aod'^      Shara  metti- 

"wJiiiir  \vm.      ■■ '-  •'»» : 

ftfcfcr.V  a  Win  n(ade  aftet*<ika  Wills  Act  (7 
"^ii  I  y{d.c.-lC\)  caine  iiU9 op«rtUum,  bequeathek 
f/  lis  residvarjf  Estate,  after  fhnvcriiion,  to 
$-mi.    The  Son,  who  was  t^dent  m  Fan 
LaaJ,  died  after  th«  Wills  Act  came  into 
tiefore  the  Date  of  his  father's  WiU, 
ftnt^who  surrired  the  Te4tntor:—Ihl/},  that 
t  ef  tk  Rrsidm  heqneat!h:d  tu  the  Son  did  mt 
ilipauedtofds  Pcrsojial  H'^i-rcsentalivc  an  Pari 
Pitmad  Estate., 

'^aShartof  Testator's  Estate,  afur  Vonrcrsion, 
iswdwi-  4i  W AbflWJ  ^  his  Executors,  for  the 
^^tUfSSmk'^  J.^.  if.  I9  hiM  CTettatoi^.i) 
^Mito-,  Vm  Eluabetk  M. ;  the  InterM  ^eof  to 

^  Principal 

*  fe  A'rvfjff  mtmgk^aent  ksUh^  shmtld  severally 
•awt^f  Agi  of  ^itfk^hiie  Viars:—lleld,  that  the 
E^-!  tii  for  thtBtHefttOf  aH  the  Children  of  J 
'■if-i?  1/.  E.  M.,  lorn  fli&r  to  the  Peried  of  Dia. 
^^-^th-ihtr  before  \tr  after  the  Testator's  -Death. 
IkelaUtfiiin  tlie  L-au=e.'tiy  his  will,  -Sated  Jane 
T^.f^"'  aj  lie(iueatliea  as  follows :— "  T,  William 
jij'jat,:.,Vj6f  Cliiii-cli-Iane,  Islinjiton,  in  tlic  county 
mereliant,  considering'  tlit;  uncci  taiiii y  of 
■TOlB  litj  and  that  lam  In'ioiirinq;  nniior  infinnities 
^Mtffld  to  bliorten  life,  have  dcturmintd  to  iiiatce 
agrril;  tai  I  hereby  declare  this  to      uiy  will  and 
5ijr-  protitrty  is  all  personal,  coiisistiii'' 
M  c^jbolJs,  leaseligld  houses,,  merchandise,  cash 
bicker's  find  in  the  public  fcmds.    The  mer- 
I  am  posiwsed  of  iB.parWK.Ipally  in  tfie  lianda 
H  ik  IbHoniflg  jnili^  fpr.  sale  OD  my  account,  viz. 
it  &'Co:,  Sidney,  New  South  Wales;  luy, 
I'.^Otgin  Ort",  of  IIol)art  Town,  Van  Die- 
'■'/tUl'kl  IjaunceSton,'  in  tlie  mid  inland,  at 
Wbsio^  of  Messrs.  Archer  &  Gillies,  mcr- 
i,      fta^eci  to  the' control  of  iny  son  Wil- 
y.W^ai  d»,'iirntf  h*l(]ff  hiy,  power  of' attorney;: 
bindB  of  my  son  Alexander  Orr,  mei  c-Itaiit, 
*I''™nie,  Port  Philip,  Austrnlia  Felix.    And  as  my 
b  so  sciitteved  about  and  not  realised,  it,  is 
ine at  thiH  date  to  state  what  I  shall  die  wniih, 
tjierefore,  decided  to  divide  it  into  twenty 
ii  I  dispose  of  the  same  as  follows,  at  my 
■To  iQv  son  Willism  Morgan  Orr,  of  Hobart 
Via  Diamen  Isni,  six  sliares;   to  my  son 
Omof  C3innh-lane^  Islington,  six  shares;  to 
^  n  uemAu  Otr,  of  Melbourne,  Fort  Philip, 


jSouth  Australia,  four  shares;  and  the  remaining  four 
shares  1  bec^ueath  as  follows : — Twogharee,  part  thereof, 
I  give  to  niy  daughter,  Marj'  Elizabeth  Mower,  the 
wife  of  Joseph  John  Mower,  fiirnuT,  of  Stillei's  D.ile, 
in  the  county  of  Derby  ;  and  two  shares  tu  bo  invested 
in  tlie  Government  funds  fur  the  use  of  tlie  childieii  of 
JoM^idi  John  Muwer  by  my  danf;bter,  Mary  Kliz.ibuth, 
to  be  invcsLeJ  as  aforesaid  in  the  names  of  my  executors 
hereafter  named,  tlie  interest  of  wbicb  to  be  appro- 
priated to  their  education,  and  the  punel])ul  to  be  di*: 
Yided  amongst  thpm  aa  tUey  severally  attain  the  ftgie 
»f  ,tii?«Uy-oue  years.  I  also  hequeatU^o my  son,  RicUim 
JtrMgdpn  .Ofir,  of  Launceatou,  Van,,pi^«a,|^nd,. 
fljftW  of,U-L,AnJ  I  appoint  ray  son  WiU^OT  Moi^faa 
Orr,  of  Hobert,Town,  Van  Diemen  Land,  and  my  eon 
Uobert  OiT,  of  Churcii-lane,  I^ilington,  in  the  county  of 
Middlesex,  executors  of  this  my  last  will,  aj»4  r^WjWt 
they  will,  on  my  dejuh,  uae  their  exertions  to.  ^tniy 
proiKrty  together  and  divide  it  accordin^r  to  my  intca> 
tiou, herein  expressed."  The  testator  died  iu  ]!t44.  The 
present  spit  wiy?  instituted  on  behalf  of  three  infant 
^jhlldren  of  Mra.  Mower,  the  testator's  daughter,  who 
.\>'ere^  horn  before  the  death  of  the  testator,  fur  the 
9410^0^^'^^'^"  testator's   real    and  personal 

flft^te,,,,'  jtKa  defendants  were  the  eliildien  of  the 
tp(^i)iior  named  in  hifl  jyiUj,a^^  son  WU- 

^f^Q  .^prgan  Orr^  fwQo  ^fo  Jqied^  in  van  I)|emea 
t«nij,  leaving  iasue.-.priorf^q.  the  date  of  tl»  w5lL 
but  after  the  Wills  Act  ^  ft  "VWll.  4  &  1  Vict.  c. 
had  come  into  operation,  and  vrlmse  interest  was  re- 
presented by  bia  brother  Rol>ert  Orr,  as  adminiara^ 
tor.,  ^yfo  (ither  infant  children  of  Mrs.  Jlowgr,  bpm 
since  the  death  of  the  testator  and  their  father,  Jo&epll 
flolm  Mower,  and  the  children  of  XVIlliam  Morgan 
Orr,  who  were  all  Infant>,  wne  also  named  a^  de- 
fendants. The  Master,  by  his  report  iu  tlie  cause, 
had  found  tliat  the  testator's  roiil  estates  consisted 
of  ('Ojiyhobls  of  inheritance  held  of  the  nianoi-s  men- 
tioned in  his  report.  At  the  Iieiiriii:^  of  thi:  cause 
the  nuestigus  argued  were,  first,  whether,  upon  the 
Pfm9tii;9^ct^n,  ^f  ibe  will,  the  real  estates  ,.ijren  ^  not 
to  MXQnv^i^e^  p^,      prjKeeds  to^be'^iTidw  M  p«r- 

conqIy,,.  w|U^r  Wfu;9,JiW  ,ftn  ,»teaU(^,  w(o  the.  six 
shares  of  the  residue  given  to  TViuIam  Mprgaa  Orr, 
or  whether  they  jiaased  to  l;is  admlnl^tratbr  bv  vir- 
tue pf  the  33id*  section  of  the  WiJls  Act,  (7  Will.  4 
'&  i  Vict.  c.  2G) ;  and,  thirdly,  whether  the  infant 
eliitJrcn  of  3Ii3.  Orr,  horn  after  the  dt'ceuse  of  the 
testator,  were  entitled  to  participate  M-ith  the  infmt 
plaiiitifts  in  the  two  shares  of  the  residue  given  for 
llie  benefit  of  llie  ehildren  of  Mrs.  Orr. 

Ri/iimlell  Palmer  and  lilott,  for  Uie  infant  plaintiffs, 
argued,  tbiit  the  terms  nF  the  will  indicated  an  inten- 
tion, on  the  part  of  tlie  testator,  that  the  real  pro- 
perty >8hould.<lMr)AnwtBd,^aa&^t4M  pnMteda 'diinddd 
m  {MrsoiuUjtto^XTWt  dUktiDtMa  i^rcsb  tW<^>  altoea  for 
the  benefit  of  the  children  of  Mrs.  Mower,  oad  -the 
r«q4wgt4o-c<Jlectaiiddlyide,  required  that  construction. 
{Eigden  v.  PearcOf  6  Mad.  3.13\  Tl»e  third  question 
raised  they  submitted  to  the  jutiginenit.pf  the  Court. 
.  .  X^rriatio,  for  Robert  Orr,  as  ndncti^t^tor  of  Wil- 
liam,iMor^an  Orr,  and  Cor  thQ  two  jjnfant  children  of 
Mrs.  Mower  born  subsequently  to  ttie  decease  of  the 

„  *  Tlw  aet  7  Will.  4  &  1  Vict,  c  26,  8. 33,  eowts,  "  tjial, 
where  any  perfon,  bciag  a  child hw  «tih«riiMiM'«f  IkMitfltllnri 
to  whom  any  real  or  persqnal  Mtate'^sWl  be.4ei^Utd'«r  be- 
queathed, for  any  estate  or  intoiWt  Ml -tfitenafaMiUe  at  or 
before  the  destli  of  such  perMBt:«kliU'dM  io  tk*  U|btf««  of  the 
testfttor  leaving  i^sue,  and  any  such  issue  of  8ud>  person  shall 
be  living  at  the  time  of  the  death  of  the  testator,  such  dcvii^ 
or  bequest  shall  not  lapse,  but  ijull  take  effect  as  if  the  death 
of  nidi  pawn  had  uppmed  iDUMdMih  after  the  death  of 
the  tntator,  mlw  •  caatnrT  i^tfeB  Mall  appear  by  the 
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testator,  argued,  that,  by  the  effect  of  the  act,  (/ 
Will.  4  &  1  Vict.  c.  26,  8.  33),  the  sis  shares  given  to 
■William  Morgan  Orr  passed  to  his  personal  representa- 
tive, notwithstanding  the  death  of  the  legatee  before 
the  date  of  the  will.  In  Wintt-r  v.  Winter,  (5  Hare, 
31.3;  S.  C,  11  Jur.  10),  the  sound  construction  of  the 
Wills  Act  Ayas  held  to  be,  that,  if  the  heqnest  be  made 
after  the  act  came  into  operation,  the  act  will  ajjply  to 
a  case  where  a  child  may  have  died  before  the  will  was 
made,  but  after  the  act  came  into  operation;  and  that 
■where  the  act  applies,  the  legacy  passes  to  the  personal 
representative  of  the  legatee.  (Johnson  v.  Ji^inmi,  3 
Hare,  157;  S.  C,  8  Jur.  77 ;  Skinner  v.  Ogle,  !)  Jur. 
482).  The  shares  of  the  residue  which  were  directed  to 
be  invested  were  intended  for  the  benefit  of  the  children 
of  Mrs.  Mower,  whether  bom  before  or  after  the  de- 
cease of  the  testator. 

W.  il/brn'.!,  for  the  testator's  sons,  Alexander  Orr  and 
Richard  Longdon  Orr,  and  some  of  the  children  of  Wil- 
liam Morgan  Orr. — The  gift  to  William  Morgan  Orr  has 
lapsed.  iVild  v.  Rcj/nolds,  (5  Notes  of  Cases  in  the 
Ecclesiastical  and  Maritime  Courts,  1),  in  which  the 
(act,  that  the  legatee  died  before  the  Wills  Act  came 
into  operation,  was  not  noticed  either  in  argument  or 
in  the  judgment  of  Sir  H.  Jenner  Fust,  and  Winter  v. 
Winter  are  conflicting. 

Frith,  for  Mrs.  Mower  and  the  infant  heir-at-law  of 
the  testator,  the  eldest  son  of  William  Morgan  Orr. — 
The  word  "  lapse"  in  7  Will.  4  &  1  Vict.  c.  26,  s.  33, 
must  be  construed  strictly,  and  is  applicable  only  to  a 
legacy  to  a  legatee  in  existence  at  the  date  of  the  will, 
and  afterwards  failing  by  reason  of  the  death  of  the 
legatee  in  the  lifetime  of*  the  testator.  The  direction 
to  inv*est  a  share  of  the  i*e8idue  does  not  imply  a  direc- 
tion for  a  sale  of  the  whole.  {Cornich  v.  Pearcc,  12 
Jnr.  997).  Nor  does  the  use  of  the  expression  "  collect 
and  divide"  necessarily  imply  a  sale. 

/f.  Palmer,  in  reply. 

Sir  James  Wigram,  V.  C,  after  deciding  in  fa\i>ur 
of  conversion  of  the  copyholds,  said,  that,  in  Winter  v. 
JFtH^cr,  (6  Hare,  313),  he  had  intimated  an  opinion 
that  the  proper  construction  of  the  Wills  Act  was  that 
which  made  the  time  of  the  legatee's  death  unimport- 
ant, provided  he  died  after  the  act  came  into  operation, 
and  the  bequest  to  him  was  by  a  will  made  after  that 
date.  That  opinion  he  had  given  after  obtaining  the 
assistance  of  an  eminent  judge,  and  he  saw  no  ground 
for  departing  from  it  in  the  present  case.  The  case  of 
WifiJ  V,  Reynolds,  decided  by  Sir  H,  Jenner  Fust,  was 
not  inconMstent  with  the  decision  in  Winter  v.  Winter^ 
the  death  of  the  legatee  in  the  latter  case  having  taken 
place  after  the  Wills  Act  came  into  operation  ;  while 
in  the  former  case  it  had  preceded  that  event.  By  the 
decree,  it  was  declared,  that,  according  to  the  true  con- 
atruction  of  the  will  of  the  said  testator,  William  Orr, 
the  copyhold  estates  of  the  said  testator,  in  the  Master's 
report  mentioned,  ougtit  to  be  sold  ;  and  that  the  same 
had  descended,  subject  to  a  trust  for  sale,  npon  the  re- 
spective persons  found,  by  the  said  report,  to  be  the 
heirs  of  the  said  testator,  according  to  tlie  customs  of 
the  respective  manors  of  which  the  same  were  holden  ; 
and  that  the  residue  of  the  pei'sonal  estate  of  the  said 
testator,  together  with  the  monies  to  arise  from  the  sale 
of  his  real  est«te,  might  to  be  divided  into  twenty  equal 
shares;  of  which  sis  shares  were  to  go  to  defendant 
Robert  Orr,  as  personal  representative  of  William  Mor- 
gan Orr,  as  part  of  the  personal  estate  of  William 
Morgan  Orr;  six  shares  to  Robert  Orr  in  his  own  right; 
four  shares  to  the  defendant  Alexander  Oir ;  two  shares 
to  the  defendant  Mary  Kiizabeth,  wife  of  the  defendant 
Joseph  John  Mower;  and  the  remaining  two  shares 
were  to  he  invested  for  the  benefit  of  all  the  cliildren  of 
Mary  Elizabeth  Mower  by  her  said  husband,  born 
prior  to  the  period  of  distribution,  and  either  before  or 
after  the  decease  of  the  testator. 


COURT  OF  QUEEN'S  B: 
SITTINGS  IN  BANC  AFTER  HU 
Reg.  v.  The  Inuabita.nts  of  Bri 
Stat.  13  Geo.  3,  c.  78,  «.  24,  empowcrt  e 
Peace,  either  upon  his  own  View,  or 
upon  Oath,  to  make  Presentment  of 
well  and  sufficiently  repaired. 
Stat.  43  Geo.  3,  e.  .59,  s.  I,  enacts,  iha 
Tliit^s,  in  the/onner  Act  contained, 
Kays,  shall,  so  far  as  applicable,  be  exi 
to  County  Bridges,  as fully  and  effectti 
and  etiery  Part  thereof,  were  hcrdn 
etiacted: — Held,  that  the  Enactmai 
ments  of  Highways,  in  the  former  St' 
re-writtm  or  re-enacted  in  Stat.  6f 
to  County  Bridges,  and,  therefore,  i 
to  County  Bridges,  by  Stat.  5  S^-  G  R 
repeals,  in  Te)tns,  t/ie  Stat.  13  Geo. 
Held,  also,  that  Sect.  22  of  6     6  Wil 
so  far  incorporate  the  Provirions  oj 
ply  them  to  County  Bridges,  and  a 
shew  that  tJie  Legislatiu-e  intended  to 
the  43  Geo.  3,  c.  59,  aa  consists  ofCi 
from  the  Stat.  13  Geo.  3,  c.  78. 
A  presentment  for  non-repair  of 
which  was  made  at  the  quarter  seseii 
of  Brecon,  by  R.  V.,  one  of  the  justi 
own  view,  had  been  removed  into 
tiorari,  and  a  rule  had  been  obtained 
on  the  prosecutor  to  shew  cause,  wb 
should  not  be  quashed. 

Talfmrd  (with  him  Keating)  now 
It  is  said,  that  the  presentment,  mad 
single  magistrate,  Is  bad,  and  ought  t 
it  is  said,  the  power  of  presenting  a 
non  repair  is  taken  away  by  sect.  99 
c.  60.  By  that  section,  it  is  said,  it 
shall  no  longer  be  lawful  to  take  a 
presentment  on  account  of  any  high' 
and,  by  the  interpretation  clause,  nii 
shall  be  nndersood  to  mean  all  brio 
interpretation  clause,  county  bridges 
eluded  from  the  genei-al  term;  and, 
does  not  apply  to  the  present  case, 
that  the  power  of  presenting  county 
in,  and  entirely  depended  on>  the  stat 
and  that  the  power  was  destroyed  by 
Stat.  5  &  6  Will.  4,  c.  50,  which  rept 
Stat.  13  Geo.  3,  c.  78.  But  the  an 
power  of  presenting  connty  bridges  i 
stat.  13  Geo.  3,  c.  78,  but  upon  the 
69,  which  is  not  repealed.  By  stat.  1 
was  enacted,  that  every  justice  of  tl 
own  view,  shonld  have  authority  to  i 
of  any  highway  not  well  andsufficier 
stat,  43  Geo.  3,  c.  59,  it  is  enacted,  t 
mattera  and  thines  which  are  contai 
c.  78,  relating  to  Highways,  shall  be 
hereby  extended  and  applied,  as  fei 
applicable,  to  county  bridges,  as  ful 
as  if  the  same  and  every  part  thereoi 
peated  and  re-enacted.  Now,  it  wa: 
V.  T)ie  Inhabitants  of  Mcrionethshirt 
343 ;  8  Jur.  778),  that  the  atat.  43  G 
established  a  new  subject-matter,  up( 
13  Geo.  3,  c.  78,  might  act ;  and  that, ' 
6  Will.  4,  c.  60,  repealed  the  earlier  act 
act  useless :  for  it  left  a  subject-inattei 
without  any  power  which  could  act 
was  held,  that  the  repeal  of  the  first 
not  affect  the  second  statute ;  and  that  i 
must  be  read,  notwithstanding  the  n 
as  if  all  the  parts  of  tlie  first,  which 

I*  Feb.  2,  coram  LotdDeaman,  C.  J-r  ^ 
man,  J  J. 
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tmtyUigtt^wmwtittemlmiUtMmiA^MMU.  That 
«imBj{*«h1^  vrmtut,  Th*  powo^  ^v«a  in 
i^SatfuSiitt,  to  *  Mpa  jnrtin*,  *>  ywMrt  a  higkway 
luHipi^  H  afflKHle  to«MatjrbrUg«;  and  to, 
AbiAm^  nrtHl^r  mdttM  m  th*  Mauid  ita^o^  and 
^  ilrtrti  ifaiwh  iTiiiif  laltii 

idWv  lu»  ITil&t),  in  Bopport  of  the 
;  ii  Mi  Mrt.  90,  bDt  waci,  1,  of  stat.  6  St  6 
,*.iQf  wkiob  i*  aow  BttUod  spon.  Tbe  argu- 
fltaAtoUer  witmti  apoa^  the  aMMptioa,  that 
^pmdm  jaatiM  to  BNMnt  a  oooaty  Widm  ori- 
jBwi^iBd  AwfniB  oaly  nyoo.  the  itat.  4A  Gee.  3, 
H  it  did  BO,  hr  what  wocds  n.  that  statata  is 
AiMi  OMtBdl  It  is  laid  to  he  by  the  gaaual 
Wiv  «DMt>  thit  aU  sMttcn  and  thiagt  wliieh, 
kitmim  tet,ni»U  to  highways,  dudl  ia- that  act 


ithoMtafa  jny.  (Con.  Dig.  "  In- 
Tbn  asel.  23  of  ike  Stat.  13  Go*.  9, 
a  hm  mmhev  thu  a  ionr,  aanelj, 
_  _s*vioynseataUthaMhi^wayaHBd 
win  iqMeMe,  by  the  lahabiteBta 
,tot  by  pernBiilar  persons,  ratieae  tenone. 
Mm  er  ulhwwin  Seek  24  amwowend.  a 
tjm  to  piesBBC  mot  mfy  all  otlm  hi^^ways, 
dBMbr  tteetber  side,  botabo  aU  other  bridges, 
ghteft  Aall  be  kwfiil  for  anv  jastim  to  pre- 
■wUwn;  eananray,  or  bridge.  What  can 
pEa^ctv  the  KHrmer  section,  bat  any  highway, 
fiwbndge  rqwixable  by  the  inhabitanti  ge- 
'  E  is,  a  coonty  bridge  f  Bot,  if  that  be  the 
,  thai  that  povor  Is  not  re^enaeted 
^**t3X  aattexs  aad  thing^  &c.  in 
iGiObj^  e.  W;  far  it  iaarakof  oobbIxoc- 
Igwnl  words  in  a  statnte  daU  net  be  «im~ 
riMnstwnaesMBnly.  Then  an  othsr  aiat- 
b  Mbcr  Btafesta  besMflS  thve  preafBtneats, 
to  whitfh  the  geMnd  weids  in  the  later 
mly.  £m.  t,  7i€  InhMimu  Mt- 
[9  %  B,  B^.  343;  8  Jnr.  778)  is,  there- 
in  the  present  case.  Diakenson's 
6th  ecLy  agrees  with  the  interpretation 
euow  proposed.  \_P<au»Wy  J.— Accord- 
nunenftk  every  piesentment  by  magis- 
^vjn^bndge  toabafiahied  by  the  lat  netion  of 
Sr*""*'!^  haesw  H  lepcala  statute  npon 
"J  nay,  th^aU  depend.  Bat  if  tint  ha  the 
MBiMiM,  «f  what  aaa  la  seat.  wWsh  «er- 
9|K  ■y  whaHu  t»  tlM  iiiiiipntslioB  aiaasiv  wast 
^rUttaas  bsidges^  Why  ahoald  it  wpsal 
1^  was  be£in«  lepealed  in  tlie  1st  section  I] 
a  peamtuKBt  at  cwnmon  law,  ^rtrieh  is 
^;7-Jth*nMer  statntse,  and,  therefore,  net  wiUUb 
^'Mfln.  Bvt  BUipodng  that  the  gnieral  words 
r*>Md  rtatate  do  incorporate  the  enactnent  as 
'^■iiiOi,  in  the  fi^  so  that  the  p-ower  of  pre- 
*Mt  if  t  county  bridge  liy  a  angle  j4iBtice  is  vir- 
Wnitla  ta  the  stat.  43  Geo.8,  e.  5ft,  stUl  it  may 
S9N,tUt  the  power  i»  abolished  tMrstaL£  &  6 


2^ai*B  aka  -to  aoHitT  bridna;  aad  than 
g'Jj'aiii^iiileftiiem  toaboliatMd  by  the  tems  of 
?*J*<atfc  fa  ttat  OBse  tbe  rnle  aipplies,  which 
«ben  Uhr  an  ineoB«Btent  prorinons  re- 
"■^tlu  Mvne  sid^eet-matler  in  two  statutes,  the 
2j"f    ft*  tot  are  repealed  by  those  of  the 


»'    iT"     "  ■•will 

a)?*£>>ousC.  J.  Mw  deliveMd  the  judgment  of 
^uati-WtanflfapiBua  that  this  oasa  eaanot  be 


diatingnished  from  the  case  of  B^^,  r.  l%t  InhMlmtt 
</iir<HMMa«Ur«,(6(^aBep.343  ;  8Jtir.77S}.  The 
point  eatahUahed  there  was,  that,  potiritfiariindiiy  the 
repeal  of  the  stat.  18  Gee.  3^  c.  78y  aaeh  of  the  claasoa 
in  that  aet  as  aie  applicable  an  atiU  to  be  taken  aad 
lead  as  part  of  the  stat.  48  Gea.  3,  c.  which  to  aet 
iwealed,  heoanas  the  Legislatare  has  made  theas  part 
ef  that  latter  act,  just  as  Kioeh  as  if  they  were  ao- 
toally  wxittea  aad  priirted  in  it. 

Now,  sect.  24  of  13  Geo.  8y  c  7^  to  applieaUe  to 
eonaty  bridges;  aad  is,  thMefon,  to  be  rsad  as  part 
of  43  Grea.  3,  e.  09,  and  gives  one  jnstioe  power  to 
ptoseat  sw)h  bridges.  The  9»th section  of  6&  6  Will. 4. 
0.  AO,  does  not  take  away  that  power,  beeause  the  wold 

h%hways"  ia  that  section  is,  by  the  iaterpretation 
elaase,  (seat.  A),  Uaated  to  bridges  wldchannoleown^ 
bridgea. 

Ndtfwr  «aa  the  2Snd  ssctiea  hara  aay  each  affint  « 
is  contended— that  to,  to  Atm  that  tha  Ltgialataie 
iateaded  to  repeal  so  much  of  the  43  Gca.  8  as  coasirta 
of  idaaaes  incorporated  froon  tlialS  QvkS.  Thataaa- 
tloa  (22)  was  necessary,  ia  oidei  to  i^y  theprovidaaa 
of  A  &  6  Will.  4,  cdO,aB  to  sarvayon  of  h^wajs, 
and  otlier  mattaa,  to  caanty  bridges ;  riace  it  will  be 
found,  on  companaoa  el  the  stals.  13  Gee.  3.  c.  78,  and 
A  &  6  WilL  4,  c  AO.  that  Afferent  Mwais  and  proriricu 
are  ccmtMaed  ia  eadi  of  them  ;  and.  vnlen  antm  a  daaie 
as  sect.  22  had  been  introduced,  the  new  powers  and 
provisions  of  A  &  6  Will.  4,  c.  A(V  would  not  hare  been 
applicable  to  eoanty  biidgea,  nader  4S  Gae.S,  c.  M. 
So  far  as  thepawerBof  A  &  8  Will.  4,  c  AO,  appjieaUe 
to  county  bridges,  are  inconsutoat  urtth  ihosa  of  19 
Geo.  8^  c  78,  similarly  applicable,  doabtleaa  tha  latter 
worid  repeal  the  fonner,  both  being  virtaally  iaear- 
pocated  tnto48Geo.8»cA8;  bat  thu  partieakr  paael- 
non  as  to  j»eseatiaeiit  W  a  ceanty  bridge  u  not  touched 
by  any  ewicttaent  of  A  &  8  Will.  4,  e.  AO. 

The  jodgment  moat  be  for  tha  Oown^ad  the  rale 
dSrlaf^^  the  ywaentnwt  will  ha  dtodiatgad^ihdlg 

Rao.  e.  Bdchanav.— iW.  10. 
A  SocMty  of  Attonmt  o/  ti»  Comig  ^  K.  had  pr«m- 
aOtd  an  Jndietmmt  a^mntt  ti$  Immidmt  for  pr^ 
tniiig  at  Attomof  at  «i«  Qnm^  Seaaimi  of  lit*  Citjt 
and  Borough  ofV.,  in  the  Comtjf  «f  wMomt  beku 
qual^M.   7%e  D^mdaat  rwmta  <A#  IndklmmU  ^ 

were  mtitM  to  Costs,  voder  Slat.  S  Si  6  WiIt.S[  il.e.U, 
a.  ^  oa  Parties  griswad-^Cohridgs,  J.,  diaamliitg* 
Rule  calling  upon  l^ie  pfoaeentors  to  shew  cause 
why  the  side-oar  rale  f»r  costs  toeveia  dMaiaed  by  tte 
proseeuton,  shoold  not  be  disclurged,  on  the  gnmnd 
that  the  preosemisw  wen  not  MHrtisfl  grisTed  er  inr 
niRd,  witMn  sect.  3  of  etat.  8  WiU.  ft  H.  c  11. 
The  iadtctment,  wUdi  charged  the  defondant  with 
having  acted  se  attomqr  at  the  sesrioaa  for  the  city 
and  boMugh  of  Caaterbaiy  vrMhovt  bMBg  duly  aua- 
lifted,  had  been  preferred  at  the  ssssioaa  by  the  Kent 
I«w  Society,  which  wao  eomfaasd  of  attontoa  pcao- 
tising  in  tiie  coanty  of  Kent.  Tha  dafeadant  maared 
the  indictment  into  tlua  court  by  osvtioiari,  and  daanxr- 
red;  whwranpen  jadgmaab  waa  given  for  the  Orawn. 
(See  10  Jar.  786).  The  affidarH  of  the  defowfont, 
upon  wiilch  ttie  rale  waa  obtaiaed,  stated,  that  he  was 
derk  to  the  board  of  gnavdiana;  that  he  bad,  on  the 
oocanen  in  question,  praotised  at  the  special  reijueBtof 
the  aaafdiaas,  to  save  e^^nse ;  and  that  at  the  time  he 
was  igaMant  of  the  provnions  of  sect.  2  of  stat*  6  &  7 
Vict.  c.  73.   In  Trinity  Term,  1847*, 

Sir  F.  Themger  and  HwlaUme  shewed  cause.~The 
proaecntor^  though  not  parties  injured,  beeause  they 
hare  net  sastoined  aay  specific  doin^e,  a»  pariAes 

*  MstSI,  before  LordlDnman,  C.  J..  Pstteson,  GoIb. 
rMge^  sad  Erto,  JJ. 
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crieveil,  within  the  meaning  of  sect.  0  of  stat.  5  &  6 
Will.  &  M.  c.  11.  Tlie  ofFeiice  committei!  hv  the  de- 
fendant affected  them  in  .i  peculiar  manner,*and  to  a 
greater  extent  tlian  it  affected  the  class  of*  attornies 
generally  or  the  public  at  large.  [Thev  cited  ffep.  v 
7«OT«^Xr»t.«,  (2  B.  &  Adol.28r);  Itcz  v'.  Cooke,  n 


V.  Edwards,  (5  B.  &  Adol.  407,  ii.)] 

iTb™  and  Pashlejf,contra.—A  prosecutor  is  not  a  party 
grieved  within  sect.  3  ofetat.  5  &  0  Will,  &  M.,c.ll, 
unless  he  sustained  some -prn  ticulnr  injury  from  the  of- 
fence, for  whicli  he  could  liave  brought  an  action  nor 
unless  he  was  jmmediattly,  and  not  consennentiallv,  ae- 
^^''^  ^-  "^^^  -^^'siires  ofMikdUs<-x,  3  h\ 
i*?<'       '  ^'^^^''^'^f,  1  I^o"1m  -N-  S.,  5.5C:  6  Jur. 

.J44).  An  action  on  the  case  could  not  have  been  brought 
against  the  defendant  in  this  case.    {Painey.  PartricL 

Lethhndge  Willes,  74,  n.  {a)).  Again,  if  a  public  of- 
fence lias  been  committed,  there  must  be  some  special 
aud  peculiar  injury  arising  to  the  prosecutors  besides 
that  which  affects  all  the  subjects  as  well  as  them. 
{Rex  y.  Taunton  St.  Mary,  3  M.  &  S.  4G5  ;  Rex  v.  /«- 
cledo»,  1  M.  &  S  2ft8).    [Tiiey  also  cited  Rev  v.  Dew- 

T  'i't^-^  Cur.  Antic. 

Lord  Denman-  C:  J."  'ftd^Wcrenrei-cd  the  judgment  of 
the  Court.— This  wiis  a  jule  to  set  aside  a  side-bar 
rule  previously  issued,  forgiving  the  costs  of  this  pro- 
secution to  the  ^rosecotovs. 

Tiie  prosecution  was  instituted  by  an  association  of 
attorniesmKent;  and  th^  qnestion  argued  before  the 
Court,  consisting  of  my  Brothers  Pattcson,  Coleridge, 
H-r  e  and  myself,  was,  whellier  those  i)arties  could  1)e 
cal  ed  parties  aRgrieved,  witiiin  the  meaning  of  sect.  3  of 
sut  5&  OWill.  &  M.  c.n.  The  majority  of  us  think 
that  they  were  parties  aggrieved,  within  the  moaning  of 
that  statute,  and,  as  such,  that  they  ought  to  have 
costs.  My  Brother  Coleridge  dissents  from  t^iis  opinion- 
He  tliiiiks  the  minuteness  and  uncertainty  of  the  interest 
of  the  prosecutors  such  as  prevents  them  from  being 
within  the  description  of  parties  a^ieved. 

Under  these  circumstances,  the  rale  muat  he  dis- 
charged.—ieK^c  f;(*cW^f(7.  !'  :!  ■-:  

j^,    .  ,,„,       ,,  .   ■      ''"'"'-i  .'  ■' 

'  'h'."'.i/tV-^!V  'EASTER  TERM.,  ;  '"' 
Rm».  v.  Thb  iHHABiTAjrrs  OF  St.  George,  Hahover- 

SQUARE.— J/fl^  2. 

By  Stat.  7  Geo.  4  e.  cxj^,  the  sole  Care  and  Manaommt 
of  the  Poor,  and  the  Control  of  the  Funds  for  thoir  Re- 
ltf,J^ereGip^  to  a  Body  o/Gorern^rs  and  Dirtxtors, 
ej  Kinc/i  the  Chtirchu-ardetis  and  Oterfeers  were  A/em- 
bers; and  Thre^  of  the  Gom-nm  s  md  IHreetors  it>ere 
enabled  to  exercise  the  Powers  vested  in  the  Body  By 
^eet.  14,  in  all  Cases  where  Justices  of  the  Peace  are 
empowered  to  proceed  on  the  Complmnt  of  the  Chureh- 
wardens  and  Overseers,  they  were  required  to  proceed 
07i  the  Complaint  of  the  Governors  and  Directors:— 
Held  that  the  Governors  and  IHrcciors  loere  the  pro- 
per I  antes  to  appeal  against  an  Order  of  Removal  hv 
mt  tue  of  Stat.  7  Geo.  4,  c.  cxxi;  and  that  a  Notice  of 
Grounds  of  Appeal  sijined  by  Three  of  them  was  valid  hv 
Virtue  of6ects.  81  and  109  of  Stat.  4  .\  6  IVill.  4  c  76 
On  appeal,  at  the  Easter  Middlesex  Sessions,  a.  d' 
1848,  against  an  order  of  one  of  the  magistrates  of  the 
pohce-court«  of  tile  metropolis,  for  the  removal  of  Aim 
lucker  and  her  three  children  from  tlie  parish  of  St. 
Luke  to  the  parishof  St  George,  Hanover-square,  both 
m  the  county  of  Middlesex,  the  sessions  confirmed 
the  said  order,  subject  to  the  opinion  of  this  Court. 
Un  the  beanngof  tlie  appeal,  it  appeai-ed  tliat  the  order 
«as  directed  "  To  the  cfiuKhwaraens  and  overseera  of 


the  poor  of  the  parish  of  St.  Lake,  in 
police  district  and  countv  of  Middl 
churchwardens  and  overseers  of  the  j 
of  St.  George,  Hanover-square,  in  \i 
dieses."  The  notice  of  appeal,  which 
order,  and  that  "  the  govenioi-s  and  d 
parish  of  St.  George,  Hanover-squa 
pealed  against  the  said  order,"  pro 
undersigned,  being  three  of  the  govei 
of  the  poor  of  the  said  parisli  of  St. 
square,  do  hereby  give  you  notice  of  t 
of  the  i-espiting  thereof;  and,  further 
and  matters  of  the  said  appeal  are  as 
signed  by  three  of  the  goremora  an 
poor  of  St.  George,  Hanover-souar 
under  atat.  7€eo.  4,  c.  cxxi,  «  An  Acl 
Lighting,  Regulating,  and  Improvi 
St.  George,  Hanover-square,  within  ' 
City  of  Westminster."  It  was  obiec 
the  respondents,  that  the  individuals' 
notice  of  appeal  had  no  legal  authority 
it  could  only  be  legally  signed  by  tl 
and  ovei-seers  of  the  poor.  It  was  ag 
act,  7  Geo.  4,  c,  cxxi  *,  should  be  coi 


*  The  fblloMing  sections  af  7  Geo.  ^^.e 
to  in  the  course  of  the  ar^ment : — 

By  sect.  7  it  is  enacted,  ■'  that  then 
Hanover-square,  shall  meet  on  the  2bth  d 
ye»r,  or  within  fourteen  duys  after,  of  wl 
shall  be  given  &c.,  and  the  said  vestry,  at 
shall  appoint  twenty  persons,  being  househc 
the  said  parish,  (either  out  of  their  own 
and  the  persons  so  appointed,  together  wil 
wardens,  and  overseers  of  the  poor  of  thi 
time  being,  shall  be  gotemors  and  dlrecto 
said  parish,  and  shall  have  the  wle  care 
the  said  poor"  &c. 

By  sect.  8,  "  the  said  governors  and 
power  from  time  to  time  to  appoint  prope 
ters  and  matrons  of  the  workhouses  bk 
parish,  and  such  other  ofBeera  or  servant 
proper  to  employ  for  llie  better  carrying  ir 
liiws  as  reldte  to  the  poor  of  the  said  parisl 
salaries  and  make  such  allowances  to  all 
vaots  as  they  ghnll  think  reasonable,"  iic. 

By  sect.  9,  "all  poor  persons  within  i 
are  incapable  of  providing  for  themselves  r 
any  worklionse  belonging  to  the  said  pnrisl 
the  direction  and  managemenr  of  the  said 
rectors*'  &c.  And  it  shall  be  lawful  for 
and  directors  to  bind  children  opprentieej, 
chorchwardens  and  overseers  of  the  poor 
two  justicea  of  the  peace,  are  by  the  laws  i 
to  do." 

By  sect.  10  the  governors  and  directof 
purchase  or  provide  fumiLure,  goods,  proTis 
and  utensils,  and  materials  and  thii^s  for  fi 
house,  and  maintaining,  clothing,  providing 
the  poor:  "  provided  alwavs,  that  it  shall 
*aid  governors  and  directors,  if  ihey  think 
agree  from  time  to  time,  with  any  person 
lodging,  keeping,  maintaining,  and  empto 
the  poor  of  the  said  parish,"  &c. 

By  Beet.  12  it  is  enacted,  that  any  thi 
astd  governors  and  directors  may  exercisa 
and  atjthorities  hereby  vested  in  the  govern 
and  the  said  govcmora  and  directors,  or  tht 
present  at  any  of  their  meetings,  may  make 
and  regulations  for  regulating  their  meetingj 
and  also  for  the  better  governing,  empkiying, 
poor  of  the  said  parish,  and  for  carrying  the 
this  act  into  execution,  accordmg  to  the  trut 
ing  thereof,  so  far  as  relates  to  the  poor, 
time  to  time  think  proper;  and  may  alter 
the  same  :,s  often  as  they  shall  think  fit:  pro 
By  scLt.  14  it  is  enacted,  "  that  in  all  cai 
ticc  or  justices  of  the  peace  for  the  said  city  i 
Said  county  of  Middlesex,  is  or  are  empowen 


Digitized  by 


Google 


THE  JURIST, 


4S5 


the  CM^  aMf  thit  eitbn  pnfy  m^^ht  Tsfer  to  uiy  of 
Ifcc  pmtMMtfl  <tt  tlut  act  It  wu  eoiitended»  on  th« 
of  the  anpdlants,  tb«t  notice  was  properly 
TJie  Court  hcM  tin?  abnve  i>l ejection  ixoodf  and 
the  orrfer.  'J'i;..- ti.  [i  till-  tlit'  opinion  of 
DTt  WR?,  wfietlier  tiii^  uoticu  ii|']K;il  u  as  signed 
riio  Jiatl  legal  autliority  t  i  u'ivv  b,|c1i  notiM; 
[2fe  Court  shimhl  he  of  0]iiniun  tl:;il  tlienotice 
Wis  iiifiicipiit,  the  order  of  6ee-ioiis  and  the 
I  Kniv)V'al  werti  to  be  quashed,  Dtht;rwijie  to 

M>  ' '  ' 

tUed,  en-ihe  argument  in  thb  ooart,  that 
of  rcmoriliwiK  bM,  b»fniiie&  as  it  did  not 
pMpers  namad  fan  It  not  to  have  mided  in  the 
jwkK  at  Sta-Lnke  for  five  years  next  liofore  the 
lpfianl)->B  f(irQw4aid«rder.    The  case  was  argoed  by 
PaM».  in  eupport  of  the  order  of  sessions.— By 
Beet.Uof  the  local  act,  7  Geo.  4,  c.  cxxi,  the  ^orernora 
—  ire  empowerP']  to  make  complajnt  to  the 

there  is  no  section  which  eniimwors  them 
•rtinst  an  orili-i-  of  removal,    liy  sect,  81  of 
4Mk.4fc  0  Will.  4,  c.  7*',  "  tho  uvcr-t'cr-i  or  i^uardians 
AfcfaiA  afi['*rtiing  ;lJIllin:^t  ;^uch  orctt-r,  or  any  three 
^Mn  tf  iui'ti  fruardiai'.B,  shall,  ^vitli  such  notice 
fcjniftt  deliver  to  the  overseers  of  the  respondent 
im  iiUtiMiit,  hi 'writings  of  the  grounds  of  nch 
aiitBhall  not  beJawfal  for  the  OTomew  of 
ptiriA  (o>^  beard  in-  BSp^fivf  -Mtaeh 
snch  'VlifHie  aiid  atatbment  fthldl  hare 
|TT»!i  ns  aftipeaiid.** '  The  appellant  pariah 
Edrff.Tv,  appeal  hj^Its  proper  officer;  and  by 
),«Udi  defines  the  meaning  of  words  n8ed  In 
iiet,"tU  word  'guflrdian'  ahan  be  conatroed  to 
■udiwlu'le  flr.y  visitor,  governor,  director,  ma- 
iKiing  puaniiaii,  \ejitryuian,  or  other  officer  in  a 
laiiiiiou  nf)|uiiiit(;d  or  entitled  to  act  as  a  manager 
^pocr.Mi]  in  the  (li*t rilmtion  or  (irtk^ring  of  Mie 
W^I'OOT  from  the  }>oor-ratp,  uruli'r  iiiiy  general 
•WwofPorlinment."    A  nglit  of  ft]i|)(al  cannot 
iat  Binst  he  given  l>y  expref*  wards'to 
"  tfftJtCTCiae  it.    {I/tp.  v.  S/oft^  8''Ad«l. 
.    y).  A  guardian  appointed  for  a  ■OBten, 
('ft  5  ^nilH^ME- 76,  is  not  a  parish  olBwr 
»Ithrp:!p«ofsipiii^;d"ntrtIW'of  appeal.  {Km.  t. 

2<^'^''/'5i"m  5        B;  Itep.  .VKl;  D.  «  M. 

And  Patteson,  J.,  snid,  f fl  Q.  B. 
D.  &  M.  109;  8  Jur.  380),  "  The  men- 
us of  a  parish,  in  sect.  81 ,  can  only  apply 

 ''ioiiiny  ]•(■  appointed  liy  order  of  tha  com/- 

"■■^iDder  sect,  .'lit."    In  />'';.  v.  V'/ie  GmriioM 
-y /WW and        V.  .SV.  Marp,  S'-Hlhamptm,  (5  Q*-B, 
"H''"^9Jer.  535),  the  question  wns  as  to  the  va* 
""^rfapolice  of  c!iart:eitldlity  ;  and  tlicn;  isadis- 
■■■ftMireen  a  notit^  of  chftTpoahilitv  iuid  anotioe 
i«fa|Mal.   [i\^  ciit^  Bexr.  TheJwHmof 
mVEnrsiSj^.'Snd  F8tt«9on,  J.,  Ill 

i4e  complaint  of  the  cbarch  ward  ens  and  oveiicers  of 
"^*ft^nidparUbait  ,.>haU  be  lawful  for  such  juitice 
■WWi  vilDMM  tbej  i%MwL«f»h{Breb5  required,  to  pro. 
™*  w  «»iiWnt  of  any, one  or  more  of  the  saidgorenor* 
■**i*io,  or  d  BDch  |«rK>n  or  persons  as  bIiaU  haVe  been 
~^^ikUi  bf  any  writing  under  the  haadn  und  loili  of 
""■P'rniori  ajid  directors  for  tint  purpose,  in  such  nan- 
^niiadi  comj'laint  iind  bi.'cn  niaiic  by  tiie  churchwacdens 
•"wcjrtfjttf  ibe  poor  of  the  6aid  pari«h." 
4  nt.  2Q  it  ii4«t«^,r7  thrt'  •ball  and  U  Uxfnl 
"J""^  ItfHrDOcawd.^nrtont  of  .tlwpoor,  or  any  three 

tHwy^iDdthayarebcrebj  fljUy  antborUed,  to  tiike,  accept, 
kCBKi  bgpd  or  securily,,or  any  sum  or  suius  of  money 
_  >Tofindemnity,  from  any  person  or  pcrsi)ij«,  fordefiray- 
■(tkiH!-,  dmrj.s,  and  e\]ic[i>t3  of  tlic  niaiiitfnance  pre- 
Wttto  ud  during  the  lying-in  of  any  {iregnant  single  woman 
T^tMtf  pfiiki  nd  tor  tbe  maintenance  and  anppoit  of  any 
or  lUUnn  lespectiTely  bom  or  to  be  bora 


V.  Tke  Jtutu4t  of  the  Wert  Riding  cfYorJMire,  (Horn- 
%  and.  Raikwtah  (7  Jar.  1132).] 

WaUinotr  Uia  BotUtitu  contra. — The  question 
whetbar  the  govemora  and  directors  of  the  poor  of  St. 
George,  HanoTernmnare,  had  legal  authority  to  sign 
the  notice  of  appeal— not  whether  the  ohurcnwardeia 
and  overseers  oould  giro  a  counter-notice.  In  lUg.  r. 
7K«  Ovardiam  t^LwibetlL  (S  Q.  B. Bep.  6lSi  9  Jar. 
S36),  it  was  held,  that,  wheie  the  laws  for  th«  relief 
of  the  poor  in  a  single  parish  are  administered  hv  a 
board  of  guardians,  undf  r  sect.  39  of  atat.  4Sc6  'Will.  4, 
c.  7^  a  notice  of  chai^geahilitr,  signed  hy  the  guardians, 
■  good.  [^Patttmm,  J.— There  ia  no  express  enact- 
ment in  that  statute,  that  guardians  of  a  parish  may 
appeid.  Under  sect.  7  of  Gilbert's  Act,  (22  Geo.  3, 
0. 89),  the^  have  that  power.3  The  local  act  (7  Geo.  4, 
c.  cxxi)  gives  the  govemon  and  directors  the  whole 
control  and  management  of  the  poor,  so  as  to  make 
them  parties  ugrieved  hy  the  order,  within  sect.  79  of 
Stat.  4&  6  WUI.4,  c.  76,  by  which  it  is  enacted,  that 
no  poor  person  shul  be  removed,  under  any  order  of 
removal,  until  twenty-one  daya  after  notice  "  to  the 
oveneers  of  the  parish  to  whom  such  order  sliall  be 
directed."  [PoMefon,  J.— U  is  strange,^  that,  after 
mentioning  overseen  tnly,  the  proviso  immediately 
follows,  that,  "  if  such  overseem  or  jpardiuis  as  last 
aforesaid,  or  any  three  or  more  of  auch  guardians," 
shall  agree  to  aonmit  to  nidt  order,  or  to  receive  the 
pauper,  it  shall  be  ]ai^«l  to  remove  him.  although  the 
said  period  of  twenty-one  days  may  not  nave  ehuwed.] 
The  local  act  takes  from  the  churchwardens  and  over- 
seers any  right  to  interfere  in  the  management  of  the 
poor;  and,  thereftm^  thegoTemois  and  directors,  bdng 
a^rieved  by  the  oider*  are  entitled  to  appeal  against 
it,  without  reference  to  stet.  4  &  fi/WiU.  4,  c.  76. 
[  iVightmant  J. — Suppose  the  governors  and  directors 
did  not  appeal,  might  the  oveiseera  appeal  71  Not  aa 
oveiseen,  because,  by  sect.  7  of  tl^  Ipcal  act,  they  are  ax 
officio  governors  and  directois.  {|  Wightman,  J. — The 
order  ta  directed  "  to  the  church wexdena  and  overseers  of 
the  poor  of  the  pariah  of  St.  Geerge,  Hanover-square."] 
Orders  of  removal  are  always  so  directed,  the  removinff 
jtistioes  not  being  informed  as  to  the  local  act  by  wUm 
a  pariah  may  be  governed. 

PjtTTBSoii,  J.-^kCr.  Bodkin  has  awwered  thU  case  bv 
the  obeervation,  that,  independently  of  eta(.  4  &  Will. 
4,  c.  76,  the  goremors  aivl  directors  of  the  poor  of  St. 
George,  Hanover^  ranagre,  jkk  parties  aggrieved  by  the 
order  of  removal,  Mcliose  they  ore  constituted  under 
the  locUl  set,  (7  Oec-^ej  oxmi\  which  frfvas  them  the 
direction  and  management  of'  the  poor  of  their  parish. 
We  are  hotoblig^  to  etnutrue  the  7fMi  or  tneBlst 
leotionaof  sUt.  4&<A  WiU.4ic.7ei,  in  this  respect,  be- 
eausfrtbera  iaBotbiag  in  tbftt  4cfrtoi  give  parties  a  right 
to  appeal  who  bad  It-  not  befiM^  >«Kcept, '  perbape,  in 
the  ease  of  ft  board  of  gucrdiaae  eonstitvtvd  for  a  dngle 
paridi  ander  thftt  aot,  and  theer'are  sot  so  oonstitnted. 
The  gdvanwn  and  dtteoMs,  having  the  control  over 
tbeituids fhrih«  rsUef  q(  tihe'poor,  may  be  oonatdezed 
as  the  paitlae  aggrieTed,  -und«r  stat.  13  &  14  Car.  2, 
e.  12,  iKf' any  chane  threwn  vpon  those  fiinds ;  and, 
thenrfbre,  tbey-bad  a  right  to  appeal  beftm  stat.  4  &  fi 
WiUv4,  0.  76.  Tbe  12th  seetlon  of  stak  7'G«o.^4,  c 
exxi/enables  any  three  of  them  to  exairise  tbe  powers 
testM  in  the  body ;  hut  still  it  might  he  a  question 
whether  tbe  notice  <^  appeal  wasiSufioieKt,  being  rigned 
by  three  only,  beeanss  that  aot  dees.not  give  them  the 
power  to  appeal ;  hut  upon  that  point  the  81st  section 
of  stat.  4  &  £  Will.  4,  c.  76,  may  be;  prayed  in  aid  for 
supporting  the  validity  of  the  notice.  I  am  of  opinion, 
therefore,  that  the  notice  was  wall  signed  by  the  proper 
offioeis  of  the  paridi.  The  caption  of  tbe  order  cannot 
make  any  matwial  diffinence;  tiie  notice  itself  profeases 
to  oome  iirom  the  govenunifiid  directors  of  tlie  poor. 
Tbe  iq^eal,  therefor^  ought  to,  have  been  heard. 
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Wightman,  J.— I  am  of  the  same  opinion.  The  go- 
veraore  and  directors  of  the  poor  of  St.  George,  Hano- 
ver-square, are  to  he  taken  not  only  as  the  parties 
aggrieved  by  Ihe  order,  but  as  the  parties  who  have  ap- 
pealed against  it,  notwithstanding  what  the  caption  of 
the  order  states.  The  mistake,  if  any,  is  in  the  caption, 
not  in  the  appeal,  which  is  by  the  proper  parties.  I 
am  of  opinion  that  the  governors  and  directors  have 
power  to  appeal,  and  to  give  notice  of  grounds  of  appeal. 
By  the  local  act  they  are  substituted  for  the  church- 
wardens and  overseers  in  the  management  of  the  poor, 
and  amongst  other  incidents  to  that  is  the  general  right 
of  appeal.  Then  a  question  arises  as  to  the  number  of 
the  Dody  who  shall  sign  the  notice  of  appeal.  If  it  had 
depended  wholly  on  the  local  act,  there  might  have  been 
some  doubt,  because  the  power  which  three  of  the  body 
have  of  acting  may  be  confined  to  matters  within  that 
act,  and  the  power  of  appeal  is  not  given  by  it ;  but,  for 
the  purpose  of  appeal,  the  81st  section  of  stat.  4  &  5 
Will.  4,  c.  70,  witn  the  assistance  of  the  interpretation 
clause,  sect.  109,  which  is  much  more  general  than  Mr. 
Pashley  contended,  applies:  the  109th  section,  wiiich 
defines  who  shall  be  guardians  in  that  act,  includes 
"  governors"  and  *'  directors  under  any  general  or  local 
act."  The  appeal,  therefore,  was  properly  brought  by 
the  governors  anil  directors,  and  the  notice  was  properly 
signed  by  three  of  them. 

KuLE,  J. — The  governors  and  directors  of  St.  George, 
Hanover-square,  having  the  control  of  the  funds  for 
the  relief  of  the  poor  of  the  parish,  stand  in  the  same 
relation  to  this  pariah  as  the  overseers  in  an  ordinary 
parish;  and,  therefore,  they  are  aggrieved  by  the  order 
of  removal,  and  have  a  right  to  appeal  against  it.  The 
form  of  appeal  is  regulated  by  sect.  81  of  stat.  4  &  6 
WiU.  4,  c.  76;  and  the  109th  section,  in  effect,  says, 
Uiat  all  governors  and  directors  under  any  local  act  are 
included  within  the  word  "guardians"  in  that  act.  I 
am,  therefore,  of  opinion,  that  the  notice  of  appeal  was 
sufficient. — Ordert  quashed. 

Keymgr  v.  Laurie  and  Others. — J/aj/  3. 
Case  against  Dcfaidants for  not  honouring  Plaiittifs 
Cheque  for  7L  1 1  J.,  it  appeared  that  on  the  '20th  March 
the  Balance  in  Plaintiff's  Famur  was  2H.  4s.  On 
that  Day  an  Acceptance  of  Plaintiff,  made  payable  by 
him  at  Defendants',  for  42/.,  (f-as  presented  and  paid. 
The  Cheque  was  presented  a  W eel  afterwards.  On  the 
2(WA,  after  the  Acceptance  had  been  paid,  a  Clerk  of 
Defendants  called  on  Plaintiff  to  know  what  should  be 
done  about  that  Acceptance,  not  stating  that  it  had  bem 
paid;  Plaintiff'  directed  that  it  should  not  be  paid; 
the  Clerk  cndeacoured  to  get  the  Moficy  back,  marking 
the  Acceptance  as  paid  and  cancelled  by  Mistake,  but 
did  not  succeed;  and  Defendants,  on  the  24//i  March, 
honoured  a  Cheque  draicn  by  Plaintiff' for  13/.  13*.; — 
Held,  that  Defatdants  had  Authority  to  apply  the 
Funds  of  Plaintiff  in  their  Hands  towards  Payment 
of  the  Acceptance  ;  and  that  ichat  took  place  afterwards 
did  not  alter  or  destroy  the  A  uthority. 
Case  against  the  defendants,  directore  of  the  London 
Union  Banking  Company,  for  not  honouring  a  cheque 
of  the  plaintiff.    Pleas:  first,  not  guilty :  secondly,  that 
the  defendants  had  not  monies  of  the  plaintiff  in  their 
hands  to  meet  the  cheque.    On  the  trial,  before  Lord 
Denmari,  C.  J,,  at  the  London  Sittings  after  Hilary 
Term,  a  verdict  was  given,  under  his  Lordship's  direc- 
tion, for  the  defendants.    The  facts  sufficiently  appear 
fi-om  the  judgment  of  the  Court,  In  this  term'', 

Crowdcr  moved  for  a  new  trinl,  on  the  ground  of 
misdirection. — The  plaintiff  accepted  the  bill  for  the 
accommodation  of  tue  drawer,  and  he  intended  that  it 
should  not  be  paid  by  the  defendants.  The  subsequent 
conduct  of  the  defendants,  in  applying  to  the  pluin- 

*  Nov.  18,  before  Patteaon  and  Erie,  JJ.  Lord  Dcnman, 
C.  J.,  and  Wightman,  J,,  were  tbeest  on  account  of  illness. 


tiff  respecting  it,  and  in  paying  the  c1 
on  the  24th  March,  ougnt  to  have  1 
the  jury  as  evidence  that  they  knew  t] 
to  their  duty  to  honour  the  acceptance 
It  is  a  strong  thing  to  say,  that,  if  1 
date  a  customer,  they  may  not  recov< 
have  advanced.  The  plaintiff  wascai 
given  notice  to  the  defendants  not  to 
ance.]  The  defendants  ought  to  h 
)laintiff  to  know  whether  he  wialied 
Erie,  J. — Your  proposition  is,  that, 
>aknce  of  20/.  in  favour  of  a  castouu 
cheque  for  21/.  is  no  authority  to  the 
balance.]  Accordingtothepracticeofl 
pay  the  cheque  for  21/.  at  their  own 
— Suppose  a  customer,  having  rea 
1000/.  will  be  paid  to  tiia  account  a 
cepts  bills  payable  at  his  ltanker%  'i\ 
of  it,  is  not  paid,  ai'e  not  the  bankei 
nonr  the  bills?  1  can  see  great  incon 
tliat  they  are  not.  If,  in  this  cose 
naked  payment  of  the  acceptance  i 
thmg  more  had  passed,  and  afterw 
been  dran-n  and  dishonoured,  I  sbou 
slightest  doubt  whatever,  because  tb 
clear  authority  to  the  bankers.  The  ( 
the  facts,  which  occurred  on  the  re 
tive  authorityj 

Pattesom,  J.,  now  delivered  th< 
Court. — This  was  an  action  against  I 
are  bankers,  for  not  honouring  the  p 
7/.  \  \s.,  the  plaintiff  alleging  tliat 
their  hands. 

It  appeared,  that  on  the  20Lh  Mi 
the  plauitiff's  favour  was  21/.  4«.  ( 
ceptance  of  the  plaintiff,  made  pay 
defendants',  for  42/.,  was  present* 
cheque  in  question  was  presented  a 
wards.  The  plaintiff  was  prepared 
the  20th,  after  the  acceptance  had  b 
the  defendants  called  on  him  to  km 
done  about  that  acceptance,  not  stat 
paid  ;  that  the  plaintiff  directed  th 
paid ;  that  the  clerk  endeavoured  to 
from  the  persona  to  whom  it  had  beeJ 
acceptance  as  paid  and  cancelled  by 
refused  to  refund  ;  and  that  the  def 
wards,  on  the  24th  March,  honouri 
by  the  plaintiff,  for  13/.  13*. ;  and  s 
tended  that  the  defendants  had  paid 
42/.  in  their  own  wrong,  as  appears 
duct,  and  had  still  funds  in  liand  si 
cheque  in  question  for  7/.  1 1*.  The 
tliat  those  facts,  if  proved,  would  n 
that  the  defendants  had  authority  £ 
apply  his  money  towards  the  payu] 
ance,  and  so  had  properly  applied 
funds,  and  that  what  uappeneo  aftti 
terial.    We  think  he  was  right  in  6i 

The  plaintiff,  by  making  the  acei 
the  defendants',  clearly  authorised  tl 
if  the  balance  in  liis  favour  had  be 
March,  they  would  have  been  bouo 
the  plaintiff,  before  it  was  presented,  I 
that  authority.  They  were  not,  im 
it,  under  the  existing  circumstances, 
not  sufficient  funds;  but  they  were 
apply  what  funds  of  the  plaintiff  thi 
payment. 

Whether  they  could  recover  fron 
additional  sum  which  they  had  adv 
the  42/. — which  was  necessary  to  be  i 
holders  would,  probably,  not  have  ta 
is  it  customary  to  offer  a  part  paymc^ 
sary  for  us  to  determine.    That  quos 
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«  not  Wore  M. 
B  ssffdent  for  tiie  present  purpose  to  say,  that 
devl^  of  oirfafon  that  the  dewndantfl  had  an- 
te 1^7  wbat  funds  of  the  plaintiff  they  had 
iktmamt  of  the  ISi.  acceptance :  and  that, 
[jUiMr  mteoded  them  to  di^ononr  that  acoept- 
.atAoold  hare  tiTen them  notice  to  do  eo.  What 
tfer  they  had  paid  the  acceptance,  however 
aitiirir|ait,  conld  not  alter  or  ^etroy  the 

tbMfim^  <^  <mnioD,  tiiai  there  ms  no  mla- 
eii^  and  the  role  for  a  nev  trial  mnat 


BAIL  OOURT^HiuBT  Tbbk. 
,tF&apcr,9.  BoBHEB.— Jm.  IGandZL 
S^penm     WUntum—Pmcf  %f  Do- 

MnB  *o<  A«  entitM  ts  them,  mttm  tke  Jmbe 
(etejtoito  Oat  tk^  vert  proved  to  kit  Batu- 

I  At Rie^  iitrfArtf  tnt'dmiuet  ^ J^witf 

W  fw^  m»  given,  mi  <A0  JtH^  did  «mI 
-Ai^  liaf  A*  ilfartii  »«  «•  ft^ml^ms 
fikCmeftke  W.itimm  tMbptmati H from 


^■j|fa2>i>iifawf  m  tkmt  jemoi  on  Plm 
'  '  -BM,  tkat  Hie  PMnlif  was  utimiitU  to 

fifik  tefsr  aawdl  a$  tke  farmer  imm. 
<■>  the  jdnteUff,  who  aaed  ia  fmaft  jmo- 
ilMaietion  Mntaat  tite  deftndioittftfeoeTar 
lte1»hki1bFW«ik4oiM.  TheMmMeK 
UtMBt  hr  work  and  labour,  and  materials 
tWOiaafr;  aim  a  cownt  npon  «■  — oowit 
JnUndaDt  jdeaM,  cmept  a«  to  Klr.5  never 
falato  that  fuia,aet-off  and  Mqmmit,  H 
■710  prove  ewtalin  doemnenu.  the  plato- 
■i»fte  trial,  eerved  -tte  defendaBt  wHh  a 
p  ■fririn;  hfan  to  faimeat  and  adtntt.  TMe  he 
■t*^;  vpen  wl^h  the  nsnal  order  was  ntade^ 
'  It  iftnber^  ta  parsaanee  of  Rec.  Gen^ 
^  4,  T.  20,  timt  tbe  oosiB  of  pronw  At 
■peeiled  in  the  notice,  which  Bhonld  he 
t«ite  tffaltothe  eirtiafbeUen  of  the  Jodge  or 
pjaiWiil  efieer,  ''eertfified  by  hia  mdoneveal 
WMd  bepald  bytbe  defendant, wliatever 
S^ttrnnHortlMcaiM.  At^  trld,  eomiel 
gWttladarftted  tfco  donmento,  whkh  ren- 
^■faail  proof  uBaeweary;  hot  no  certificate 
yiN.  The  j^^MT  obtained  a  Terdiet  on  the 
?**>^kHttfled  as  to  Aether  ferae  joined.  Upon 
Ae  plaintHPs  eoela,  the  Master  refbaed  te 
I        eoib  of  atteadanee  of  two  of  the  plaintiff^a 
bteaan  titer  had  not  been  aotoally  pud.  He 
j  *»fcrito  alloy  Ae  eostsof  witnesses  Bv^xsiiaed 
tte  deeomenta,  and  that  of  a  witaess  whose 
"^wsneceeaary  to  prove  the  defendant*a  ^a  of 
iKaittUaa  the  geoexal  issae  for  the  plamtiff; 

^w^giNL  Una  day,  (Jan.  H),  moved  for  a  rule  to 
•■twiriiy  the  luater  ahonld  not  review  the  taza- 
ltiiiabaMed,thattte«neralnde,thataU«i- 
fVMiffllnHM  anut  be  pwt  pteviou  to  aUowanoe 


on  taxstimi,  Aoea  not  apply  to  tiie  case  of  a  panpeE, 
Vbere  a  panper  soea,  the  Haeter  has  a  dlaerewHi  to 
aHow  ffocB  eoets  withont  -actnal  payment;  if  It  wera 
net  flo,  it  would  be  almost  impossible  for  a  panper  ever 
te  obtain  the  means  of  satisfying  the  expensee  of  his 
witneseoe.  He  is  obliged  te  make  oath  that  he  is  not 
worth  0/.  It  easnot  be  expected  that  he  can  pay  a 
witness  an  amonnt,  peihaps  exceeding  that  sum,  before 
he  Idmeelf  is  entitiecE  to  the  smomtt  on  taxation,  mth 
respect  to  the  admission  by  tiie  defendant's  connsel  at 
tbe  trid,  sar^  that  eni^  to  be  considered  as  a  reason 
for  waiving  the  neeeaalty  of  tite  jadge  certifying.  The 
ooils  were  uummd  by  reason  of  1^  defimduit's  refhsd 
t» admit  the dooamente  In  tiiefirat  Instance;  the  p1dii> 
tiff,  therefore,  oa^t  not  to  be  prejnflced  by  the  wronp" 
fal  act  of  the-  ddenduit.  The  Master  ought,  also,  ti 
hav«  allowed  the  ecpeitses  of  the  witness  whose  att«id- 
awM  was  rendered  neeesaaiy  by  the  defondant*a  plea  of 
wnr  ind^Med.  Our.  adv,  twA. 

On  a  snbeeqaent  day  In  'As  tegrm,  (Jan.  24),  jnd^ 
ment  was  tMImed  by 

Erlb,  J. — A  review  of  tsxatim  was  moved  for,  on 
the  grennd  that  tbe  claim  forexpensesof  two  witneasea 
was  disallowed,  1^  reMon^of  their  not  having  been  paid 
to  them  bribre  taxation;  and  it  was  contended  that  the 
mle  re«[uhing  anoh  |HKrrtonfl  payment  ought  to  he  re- 
laxed in  &vonr  of  panaer  plamUA,  who  are  nnable  ta 
wihethe  advance.  Bnt  it  appears  to  me  that  this  ground 
is  tneailoient:  the  hnr  nqmnssndi  previow  payment 
to  prerent  the  wftoeeses  being  fleftanded  by  the  attoi^ 
nnr.  In  tiw  taxation  of  costs  In  a  panper  eans^  tin 
attorney  dene  Is  Immediately  inteteeted;  and  as  tha 
privileges  Intended  for  the  benefit  of  the  poor  have,  ao- 
aordiag  to  experience,  been  nsed  by  some  attomies  ai 
Mstrnments  of  eKtortion,  the  precaations  ag^st  fraud 
diouM  not  be  relaxed  in  fttvenr  of  the  atUMnies  for 
panpen.  A  second  grennd  for  a  review  was,  that  the 
eapeDsesef  wHaesses  to  prove  decvmento  had  been  dbal- 
lowed  where  a  judged  order  for  the  costs  of  proof  of  sneh 
doenmenta  had  been  made,  and  the  proof  was  not  given 
at  the  trial,  in  ceaaeqnenefr  of  the  admissions  made  by 
the  defondurffs  counsel  rendering  it  unnecessary.  But 
sooh  eosts  are  due  rally  in  «m»  of  the  jufhe  at  the 
trfileartifyii^that  tike  proof  ww  to  his  SBtuSMHflo; 
and,  as  tiiere  was  no  oernfieat^  T  thtnic  they  wmpro- 
poly  dlaaBowed.  A  thord  ground  was,  that  one  of  the 
witiMBsee  to  these  doenmenta  was  ailso  a  wftness  npoa 
the  tssoe  fomnd  for  tiie  plaintiir;  but,  inasmneh  as  tiia 
ph^ntHT  foiled  In  tbe  action,  and  succeeded  only  on  one 
nsae,  whkh  did  net  «ntitie  hhn  to  the  general  costs  of 
tbe  canee,  he  has  no  r%lrt  to  the  costs  of  a  witness^ 
^ieaMe  botii  to  the  issoe  on  which  he  succeeded  and  to 
m  issne  on  which  he  fiidled.— Au/s  r^meS. 

Jones  u  PsncHAm-Voa.  2D  and  31> 

LiitL 

The  PUnaMff  tmmmeoi  Semi  AaiOue  tumut  «ta  Go- 
/muhmfar  issasato  mtd  JBHiag  PuNieaHamt  ef  th$ 
~  '  '  nsCba 


LAeL    nsCb«rt«KHfo«  Aifei 
mp  «l«  Pimiaikigt  im  Om  otker  Bm  mOd  <^ 

Trial  ^Ome. 

The  plaintiff  had  oorameneed  seren  aoHons  for  Hbd 
against  the  defendaet  far  seven  separate  and  distinct 
puMIoatitms  of  the  sameKbel.  Hie  defondant  appeared 
to  the  eevm  actions,  aitd  pleaded  to  one,  amongst  othcff 
pleas,  a  plea  of  jnstffication ;  wberenpoB  a  rule  nW  wa» 
obtained,  calling  en  tbe  plaintiff  to  shew  cause  why  the 
proceedings  in  the  other  six  actions  should  not  be  steyed 
until  after  the  triid  of  tUs  one;  agrinst  lAich 

Sir  F.  7%eaimr  (Jan.  30)  shewed  cause  ■  —This  Is  a 
eaas  in  which  tiieCoazt  will  not  ftttCT^.  Unless  it  can 
be  sstrfbHshed  that  these  aetknu  am  vexationsly  brotu^t, 
there  is  no  ground  wbatevw  for  tiM  ap^cauon.  Tbe 
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plainlifT  has  an  undoubted  right  to  commence  as  many 
actions  as  there  have  been  separate  and  distinct  puU- 
licatioiis.  However  oppi-esaive  it  may  appear,  the  de- 
fendant has  no  right  to  complain  whtin  his  own  act  has 
brought  the  vonsequeiices  upon  himself.  The  effect  of 
making  this  rule  absolute  would  be,  that,  in  the  event 
of  the  plaintiff'  not  succeeding  in  tlie  first  action,  he  is 
not  entitled  to  proceed  with  the  others. 

Coetburn  and  Totaluisou,  in  support  of  the  rule. — As 
regards  the  facts,  they  ore  admitted  on  the  affidavits. 
That  these  actions  are  vexattously  brought,  is  quite 
clear.  They  are  for  one  and  the  same  subject-matter. 
In  such  a  case,  the  Court  will  interfere  by  directing  a 
stay  of  proceedings  till  one  is  disposed  of.  The  rule 
does  not  ask  for  a  stay  of  proceedings  in  oi'der  to  de- 

Erive  the  plaintiff  of  ultimately  trying  the  other  causes, 
ut  merely  for  a  stay  of  proceedingB  until  the  trial  of 
one.  The  plaintiff  might  have  combined  all  these  raat^ 
ters  in  one  action,    [fr^,  J. — It  is  a  simultaneous 

Eublication.  If  all  were  published  before  the  first  action 
rought,  I  take  it  they  might  all  have  been  included 
in  one  by  adding  six  counts;  instead  of  which  the 
plaintiff  brings  six  actions.]  No  doubt  he  might.  The 
Court  will  interfere  here  on  the  same  principle  that 
actions  on  policies  of  insurance  are  consolidated.  (  Hol- 
lingstoorth  v.  ^)W)i'ci,  4  Adol.  it  Ell.  046;  2  Arch.  P. 
1203,  was  also  referred  to).  In  Anderson  v.  Toicgood^ 
(1  B.  Kep.  245),  throe  actions  were  brought  against 
three  obligors  of  a  joint  and  several  bond.  There  the 
Court  stayed  the  proceedings  in  all  the  actions  but  one. 
The  princiide  would  apply  to  a  caRe  of  this  kind  with- 
out reference  to  auv  authorities.  The  Coui-t  has  so  far 
a  right  to  modify  its  proceedings  as  to  prevent  /ibuse. 
{Erlf^  J.— -Tlie  case  most  analogous  would  be  that  of 
three  separate  actions  against  the  acceptor  of  tliree  iiills 
of  exchange.  The  question  comes  to  one  of  authority : 
have  you  any  precedent  for  the  Court  so  interfering! 
lleference  can  only  be  made  to  analogous  cases  of  con- 
solidation. The  ordinary  principle  is,  that  proceedings 
shall  he  stayed  in  sXX  actions  but  one  where  the  cause 
of  action  is  manifestly  one  and  the  same. 

Cur.  adv.  vult. 
Erlb,  J.,  on  the  following  day,  (Jan.  ."Jl ),  delivered 
judgment. — It  appeared,  tliat  seven  actions  were  brought 
for  the  same  alleged  libel  published  to  different  persons,  \ 
which  might  have  been  comprised  in  one  action ;  and 
the  defendant  has  moved  for  a  rule  calling  on  the  plain- 
tiff to  sltew  cause  why  the  proceedings  should  not  be 
stayed  in  all  bat  one  until  that  one  shall  have  l>een 
tried.  It  is  clear,  that  the  multiplying  of  actions 
which  might  be  combined  is  a  great  waste  of  cost  and 
time,  and  the  plaintiff  has  not  alleged  that  any  purpose 
would  be  obtained  by  the  course  he  has  adopted,  beyond 
imposing  the  costs  of  litigation  on  the  defendant".  If 
there  is  an  authority  for  it,  there  can  be  no  doubt  the 
application  is  well  founded  in  reason.  The  case  of  Ander- 
son V.  Towgood,  and  the  practice  of  consolidating  actions 
against  insurers,  were  referred  to  as  precedents.  In 
Girlinpv.  Alders,  (Vent.  73;  S.  C,  2  Keb.  617),  where 
a  proliibition  was  granted  to  stay  several  actions  in  an 
inferior  court,  it  was  said,  that,  as  the  plaintiff'  might 
have  joined  all  his  causes  of  action  in  one,  he  ought  to 
have  done  so,  and  not  put  the  defendant  to  unnecessary 
vexation.  In  the  recent  case  of  In  rc  Oritnhly  v.  Aci- 
royd,  {12  Jur.  357;  S.  C,  1  Exch.  Rep.  470),  the 
Court,  citing  this  case,  held  this  reason  as  satisfac- 
tory, and  decided  against  the  right  of  bringing  several 
actions  in  the  county  courts  for  matters  whicli  might 
be  united  in  one  action  in  the  superior  courts,  be- 
cause the  county  courts  could  give  no  adequate  relief 
by  consolidating  them,  in  the  exercise  of  their  equit- 
able jurisdiction,  as  a  superior  court  would.  Tliis  ap- 
pears to  me  a  sufficient  authority.  I  am,  therefore,  of 
opinion,  that  the  Court  has  the  power,  and  ought  to 
make  the  rule  absolute. — Hulc  absolute. 


COURT  OF  COMMON  PLI 
BoDEN  V.  Smith  and  Oil 

Action  against  Magistrate — Iah 
tiOes,  Couttrvction  of—Q  &l  9  I 
c.  97  ;  55  Geo.  3,  c.  5 1  — Disirti 

The  8^-9  Vict.  c.  21,  cmpawers  ^ 
Lancastcrto  laake  Rates  on  tki 
for  the  Purposes  of  the  Act;  i 
all  the  Procisions  of  anj/  subtil 
Enforcing  of  CoutUy  Itatcsy  tk 
Rales  made  under  this  Act.  '. 
Counl^-rafe  Ad  J,  bjf  S'cct.  23, 
against  any  Person,  for  anyi 
t/iat  Act,  shall  be  brought  wit} 
tlio  Fact  committed.  The  6  tSf 
vides,  that  Actions  for  a/ij/thi 
tkority  of  any  local  or  persom 
within  Tic-o  Years: — Held,th 
against  the  Justices,  for  issuvii 
iigai^isl  the  Goods  of  an  Overat 
paying  over  a  Rate  made  uud 
0  9  Vict.  e.  21,  ought  to  ht 
Three  Months,  as  .Scct.,21  of 
Sect.  23  of  55  Geo.  3,  c.  51. 

iJeid,  alsot  that,  even  supposin^i 
be  a  local  Act,  it  repealed  th4  I 
as  regarded  the  Period  of  Um 
Action. 

Scuible,  tJte  5  .S  6  Vict.  c.  07,  s.  5 
than  local  or  personal  Acts  i% 
it  was  jtassed.  ,r 
Trespass  for  seizing  the  plain 
guilty  l)y  statute.  The  followini 
for  the  opinion  of  the  Court: — 'J 
time  of  the  committing  the  al 
the  overseers  of  the  township  of 
county  of  Lancaster.  The  defem 
time,  justices  of  the  jieace  of] 
acting  in  and  for  the  divisioii.c 
aud  at  the  time  of  the  passing  a 
c.  21,  intituled  "  Mi  Act  to  are 
Geo.  3,  for  appointing  a  stipend 
Township  of  Alanchestcr  and  St 
stipendiary  Magistrate  for  the  U 
the  borough  of  Manchester  and 
of  Liincaster,  had  been  iocorpoi 
coi-poration  granted  by  her  p« 
suance  of  the  po\verd  and  pro 
Will.  4,  c.  70,  and  the  1  Vict.  o. 
and  provbioiis  of  the  last-menlic 
of  tliose  diartera  aud  statute!, 
borough ;  aud  a  separate  comnu 
also  been  granted  by  her  Majei 
of  Manchester,  in  pursuance  of  i 
the  sevcml  tuwn^ips  or  places 
composed  the  division  of  Mancl 
fora  had  the  benefit  of  the  sen 
pointed  under  a  certain  act,  {S& 
in  the  first-mentioned  act;  of 
one  part  of  the  said  township 
situated  within  the  municipal 
and  another  part  out  of  tlie  sauif 
the  fiist-mentioned  statute,  viz. 
H.  S.  Traflxjrd,  Esq.,  was  appoh 
trate  &c.  The  exjwnses  of  ol 
other  charges  aud  expenses,  ha 
payable  under  the  statute,  the 
acting  in  and  for  the  said  countv 
ter  Sessions  of  the  county  of  I 
journnient  at  Salfurd,  witliin  th 
on  the  20th  October,  1845,  road' 
tised  for  making  county  rates,! 
which  the  town^iip  of  lleaton  \ 
the  others.    After  making  the 
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gfk  £nn  the  pnpoee  of  ooUecting  the 

;  ad,  amongst  others,  James  Lord,  Esq.,  and 
Lotnai.  Ek],,  two  of  tht  snid  jujitlcc-i,  iliih.1i.'  an 
r, nmJer their  hands  and  seals,  on  ilie  smiic  2f'tli 
j((ber,       wheretiy  tlie  ovorsctT.-^  nf  the  duvnsliip 
'fleston  Ntjiris  were  recftiired  to  pay  i^OL  (is.  i'<ff.,  the 
tierssed  OB  that  township  as  its  jirtiporti'Ti  of 
of  the  township  not  witliin  the 
,t  the-UiAa  of  the  making  the 
^^Uta^tftet  the  commencement 
me  ^  p!  the  orerseers  of 

,  ,  tther  WtMtfa  had  been  or  was  ap- 

rtftr  wjtiirposeDf  c6llfecfing  theeaid  rate  within 
■hi  tomMhip.  Tht  order  was  sen-cd  on  tiie  plaintiff 
;%«tIier(Mrer*eere  of  the  townsiiip  on  the  let  No- 
ir^  IW,  but  the  rate  was  not  collected  l\v  tlifin, 
r  aftiem;  narwas  the  said  money,  'ir  any  ynri 
P»s3,  K  tkrein  required.    On  the  .laii- 
IMS. bein^  more  than  fifty  days  aftt  r  i-uch  &.T- 
•ill^-lom|tont  was  made  before  the  dcfendani-.  tlien 
si«h jTutif fS  Hi  before  mentioned,  that  t!ii'  said 
not  I  een  complied  with  ;  and  llu  r{  U[niii,  on 
dar  aud  yefiT,  a  summons  was  issued,  caniiig 
ttsmof  HeatoAifdtlfatO-Shewcftuse  why 
3b)  pay  80/.  Sf^  l6i/>'fAtlMrkte  for  that  ptirt 
Mip  of  Heatop  |f onb  whtcU  i¥  not  wlthki 
l"ii|kif  Stockport.  '  Ott  the  day  homed  in  the 
^    4f  aid  eferae^  of  the  Baid  lown'^hip  ap- 
lytitir  attorney  before  the  defendant",  ns^  such 
rfobjtcled  to  the  validity  of  the  snid  ass^^*. 
ApHted  the  anthority  of  the  jasticcs  to  en- 
fime:  wliereupon  tiie  said  jn*tices.  liaviiig 
thfciftftn.ltlie  oijj*ctioni-,  and  liaring  duly  con- 
ItOesuTLti,  on  the  same  day  L-ranted  and  isHued 
wraBtoieTv  the  sura  o)'l!"A  lij.  (id.  iiy  distress 
|Didiiiiil  cbatttis  of  tiie  said  ovc'i-aeers.  Under 
the  pooJs  of  the  piaintitl  ^l  ere  sr  izi^d  on 
were  restored  on  tiie  same 
"  pajiatet^hythe  plaintiff  of  tin  sum  of 
s  wIlhfebanMiBb '  of  die  said  >  assesBmeat 
Ms,  vbi(Al|igrmeabin»ina))fe  viideV'  proteife. 
9Ai<m,  3iMt/  A'-BotMe  of  aCtioA  vas  sel-Ved 
dAuiflt),  and'  the  action  was  commenced  on 
■™  Aw«,I8«.   It  was  ogreed,  that  the  .Wfend- 
"■"Wboiii  fidein  the  suppoaed  execntioitof  their 
Jgiiiotbe  statute  in  that  behAlf..   The  aeveral 
"■•■WBiboTe  referred  to  were  to  be  taken  as  part 
••""•failnightbe  referred  to  accordinjilv.  The 
r^^^lfc*  opinion  of  the  Court  wen-,  fiT-t.  n  he- 
"^PMr  tie  plea  of  the  general  is.tne,  anv  ■-pici;,!  de- 
2^V**"'wl>]p.    Ifthe  CourtHhouhi  U-ul  .. pinion 
''■'^  folluWLii;;  (juestions  could  be  niiMid 
■Jttwpleaol'  the  general  issue,  then  wliether  the 
ip  timef  whether  the  said  war* 
«ii  «  hwf ul  nd^alid  wairant ;  if  not, 
defendants  were  inwcKthelaBS'  protected, 
should  be  of  opinion  tiuHt  the  actioQ  eooM 
H  a  verdict  was  to  be  entered  for  the  plain- 
ly       83/.  Oj.  10<A,  costs  40j.;  if  otherwise,  a 
^W*»3  to  be  entered  for  the  defendants, 
^^if'-rthe  plaintiff. — First,  no  special  defence 
JWiMiasible  unrler  the  Rcneral  issue.    The  0  &  9 
aJthoujrh  [n  inttd  among  the  general  acts,  is 
^■■persouai,  witliin  tiic  meaning  of  tlic  .'<  !k  6 
t^'  s.  5,  (the  Lord  Oiief  Bavon'.-,  Ai'l ).    It  is 
^  as  regards  the  district  and  th-.'     r-i>ii-  .  iii- 
My^t;  as,  in  Richards  v.  Ensto,  ( l.i  .\kr.  \  \V. 
*»iiheld,  that  the  Metropolitan  linildiiigs  Act 
^  Md  personal,  within  the  meaning  of  the  6  &  6 
If  wOf  the  right  to  ^ve  iu  evidence  special 
nd«r  net  niltn  is  takea  away  by 
^Wtlwlitliritatote.  TUe  21st  section  of  8  &  9 
2*t.21,  does  not  necessarily  incor[>orate  sect.  2-!  of 
r^-3|C.51-  but,  auaming  that  it  docs,  :itill  the  6 
**iit(>C.87*ii.3^  which  had  for  its  object  the  ea- 


the 


tahiiahing  m  vm&mn  praeUar^nd  agwtan  of  jplaadiag 
apidiea,  a^  has  ifae>cfiBat  of  r^teUng  aeaL  2S  itf  66  Geo. 
ai.c.  61.  [G^v«nMtf,iJ.i**'Efais  'i|i  anaotdime  hy  a  ina^ 
ticeiatho  exachitaoA/of  haftoflSce*  i  laiheae  nola  public 
act^  (£1  Jaa.  1.iev  lSil,wjNfdi,ibD  the^iiate«tlaa  joa- 
tieea^  enable^  tMn^  t*  gfare  special  -maUar  in  eridanoa 
aaadtAnea  JandcB'thtt  gananalMBUftlj  :ilf  thaeaaeif 
within  the  atatatoo£:JaiAe%jiMdi»btthe'plea  nauffif 
cbaii  b«t ■tha'aslMWipUti^of.heW  «aa  don«  under 
tha^Bthoiity  of.s  locaftanft.  -fieoeadlytthoa  action  was 
coaunaaioBdinotibUb  .<'Tfao'&&>dt.VaaL  «.  21,  cantaina 
no  dwae  «f  ltiiHteiion;ljaMithft4  Sc  ft  Vict.  t.  97»  os 
ihw  point,  o}chriv.Bp|)liefll,th«j»tbnti«n.^ 
Ume  uitiiteiiforjorinpog  aotiooa  Ulca-iiiid  praac^t  BliovM 
he  snifetm^  (letLil^  ■  ^ifoH^rJ.-^SnMly  thaA  &  S 
Viei<:o.  97j'>aati  onlfia{^]ii(oiteKteing^  loaa^  abd  per- 
aanalaotfl.  (ItMonailMBatroaa  Vi^  aajy  thiat  no-fiitaM 
Lfl^i^nn  ahMl  aalaUidk  a  abDrhir  or  longer  period  of 
iimitatian  ilk  Aitnre  'local  and  penonalaeta.} 

(hmHmg,  itt  UMdeCandAttta.-n&a  tb  the  fint  poInt| 
the  8&»Vitt*.xhiei|  ia  tetawathm  th«  6  &  6  Vtot. 
Si  97.  [O^mtofi^.Ji'i-^taondentaiidthBtMr.Welsb^ 
haa  giTeamp><tha«fitBt  poioti!)  ^Xhai^-aacoadly^  it  la 
<Mitended,.Mfit4h*-6-ift:&  Viatftf.  »7».*.tf^'Whiah:giT«l 
pl^tiA  tmt'taanf  >o^i  iftcoaaa-irf  wnluiiung'  danage, 
one, year,  ii^  nhicb.lo  Jbribg>&^;actSont^Appucato  ^ 
(!aofr{  «&d,ih«Bft«|.tii&t  th«*  i^kinfift  wwain  ^ima. 
Bnt.the'8ib.dlViety,o«iflIj  is^A«t.a  halfal  tietvnal 
aot  vithiDtboAMiwg  afH^6tilb  6,yict.c.e7.  It  la 
not  ''conamaaly-icfiibMVifbjpciftl/wApanianalaott  andik 
ia  printed  ASldngi'tbajBahliealifl'gaitaaal  aDtaL  'Bi^tii>< 
44>«ad«ntl7iof  thai,  thonlAaanMie  aanaailoaal»  it  is  not 
oonfiaed  to.  (butUing»  au-paifiaalar  diatrwt,  mk  ia 
it  pfttMnuL  aa<  ■ooifinad  ita.  particular  peMona  tresidetit 
thereiD.  It.pnn|idea;fi)il 'tboiganml;  admlniitration «f 
justtoa  thrott^out  a^  Aai^e.  abdipapvIODs  part,  of  tha 
country.  .Ib*«afaiiH!tt«R«thatt)Mb«pnl^tiMa  i0]6O/)O(K 
In  BarnM  y-  4Xm^  (£<Iif<nT  Sen  tlBGL  tha  naaoas 
gireo  for  hoUlngi  tha.  MebropoUlta.  FoNce  AcU  not 
locai  and  pHri>Ba(,.«Qtbia<:tAi!)it  Oi^ft.Viat^ei  87-»~ap^ 
hare,  namely,  that  bI^Ib  ^^laat  publaa  iiiwwHnw 
weKinvolvod'tn  them  and  the  generality  of  their  ap- 
plioatifHi.  In  Bv^^rdt'Vi  MktUAt  thafaAl  in.  gueatlon 
ma  p«^  of  a-tooaloatare,  apd  th«  i^ian-waa  aboot 
ft  party -maU..  So»  alaa^  in  0)^  Gmt,  (12  Mae.  &  W. 
234),  tha  act  wai  local  and  peiaoDal.  Ooniey,  B*, 
says, "  The^<&0  Victc.  97,  applies  tcaeta  Dommonly 
eallcdlooal  and  pcraanal.  This  i»jprinted/M  a  doou 
andiperional  act;  and  th6  defoidanio' Ata  k)cal|/U» 
aonuaia^onara  .lodaly ■  and  the  poircBi  of^cnforcing  it 
lottL'V  lM«MUi  J^— Could  a  Hianant.  of  dlstrMa.be 
•xe^tad  oat  of  the  Mancheater  atad  Salford  flistrictl} 
it^Aonld^  ttnder  sect.  22,  which  givea  the  power  of  lery- 
itg  ia  **  th6  justicea  of  tha  cbun^'  of  X«ncaater/'  Iii 
tluacaae  the  joatioes  were  of  the  ooilnty,  thonji^  they, 
pwfas^  act  exclasiTely  for  a  partieular  diatrik.  But 
anta  anppodng  thia  act  to  b*  of  a  local  And  personal 
nature,  within  the  meaning  of  6  &  6  Viet.  e.  07,  still 
this  latter  act  does  not  apply  to  subeequentt  but  only  to 
pcoTloiuly  existing,  statutes.  At  all  events,  tha  8  &  9 
Viotj.CLSl,  which  re-enacta  the  provi^ons  «f  the  66 
Geo^  ^c  61,  and  places  the  defendants  in  tha  sane 
poaitiim  aa  if  they  had  collected  a  county  rate,  must  bo 
taken  to  repeal  the  6  &  0  Vict,  ci  97,  so  far  aa.  reUtea 
to  the  period  of  limitation,  which,  therefore,  under  the 
8  &  9  Vict.  c.  21,  ia  three  montha;  Consequently,  this 
action  was  not  commenced  in  time. 

Weld^t  in  reply.— The  teat  giren  in  BantM  t<  Coz 
ia  tinsatumctory.  The  tme  test  whether  an  act  is  local 
and  personal  i^  not  the  importance  of  ita  provisions, 
but  Its  amdieation  to  a  porUon  less  than  tha  whole 
realm,  ana  to  fewer  pwaons  than  all  the  Quaan'a  sab- 
jects.  IPreMiwdlf  J. — Turnpike  acta  are  poblle  acts, 
though  they  apply  onljr  to  roads  in  parUcnlar  diatricta; 
bat  all  tha  <Iimwb  sabjects  way  pnsa  otct  thoaa  xoadi. 
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the  Ii^^biwe  eonUnotfaan  inbeniediosaggMtq 
an  obiaet  witfaomt  exprasmnr  it  in  tot  ftt^aet  tn 
But  there  is  nofhkif  in  the  Lord  C^iiaBuimSAtt 
lead  to  the  sappesitKOi  that  aj  i^wet  ua| 
That  act,  coiutriied  reason&hly,  intesdeil  to  bring  itts 
Tioufl  local  and  pereonol  acta  to  one^oiBiioQBtaiA 
as  regsrda  the  time  for  the  limitatiounf  tdioB^taii 
to  provide  fia  all  such  fnton  acta,  h  iicaoi^< 
m  to  ay  ttmt  era  no  worita  It  tte  Lnd  CI 
Baron's  Act  impor^ig  amy  iwdi  lalcadnk  IW  ■ 
mppofiing  that  than  BM  beeI^  we  find  bmainbM 
statnte  widi  ^tpresB  prorfstODB  kmiuutait  villi  j 
previous  one.  The  8  &  9  Viot.  e.  21,  iaoamn%1j 
66  G«o.  3,  c.  51,  proTidea  that  the  action  dHUbtkiM 
within  three  monlba,  and  must  be  ti^tenpili 

0  &«Vict.  C.97,  or  to  enact  tint  itafaallHt^^l 
the  proviMons  of  8  &  9  Vict.  c.  21;  anditiiiHM 
to  say  that  a  prerions  statute  cmtuued  aooftervj 
more  extended  pniod  of  limitation,  it  \)temm  m 
oessaryto  go  into  €k»  c^bar  queeUwa  of  tketar;* 
our  judgment  most  be  £ur  Abe-defendinti. 

Madu,  J.— I  alio  think  tiiai  jadgnuat  aiut  \ 
nvenfor  titedeftodantB.  Asto&e21ftBeebflBrf|]| 
aUnchasteraotlthink  itiMU  tfae  alMrf  ineoipMt 
iag  the  prvriiuBs  of  tiu  CouHT^nta  Act,  m  t«  t 
time  Umtted  fm  hAa^ag  an  actlMi,  and  gf  pnttinf  f 
Tate  in  this  case  os  the  same  footiiw  a*  >  boo 
rate,  so  far  aa  leepects  a  wanant  for  eafordiigit.  0 
Manchester  act,  it  moat  be  ebserfed,  dou  not  oM 
the  power  of  midking  the  rate  on  any  local  ttaa&m 
bnt  u  the  jnstioeB  of  the  eonnty;  and  utMff* 
BBotion  olearly  makes  the  paymott    rahs  aafcwi 
it  to  rest  on  tne  same  greund  as  ooonty  nha  ^Wjl 
respect  to  the  qneation,  wheih^  or  not  thi 
section  applies  to  proceedinga  or  wanants  to  hrf  * 
nnder  the  Maneheetw  act,  I  tiuak,  etaadMi^ 
scope  of  the  act,  and  the  general  intention 
jssQces,  in  levying  a  Manoheater  rate,  in  the  an 
titi<m  as  if  they  w«ro  levying  a  cooo^  nk, » 
iraOa  of  sect. 21  ne  saffidant  for  that  jntf(m,m 
corporatiog  all      provis^ns  tekting  to  w"*?*" 
and  that,  thenfon^  K  la  imMselble  to  OTJ** 
pDvirfon  ida^f  to  1^  limitation  of  tinii  w 
an  action  is  net  am^foaUe  in  itds  ''"^J. 
therefore,  tiie  time  of  Ihi^tirai  b  three  nod 
same  as  it  would  be  under  tJw  Coonty-nte  Art.^^ 
astotheS  &  6  Vict.c.»7,  withootoonridoriBS*"^ 
the  8  &  9  Vict.  c.21,  is  a  local  and  pawMW** 

1  think  it  is  abundantly  clear  titat  it  ^^^^ZTi 
Vict.,  (snppoeine  the  latter  to  have  any  •H^'Jiai 
such  an  act  as  tms,  passed  snbsequently  to  ft),  <>o 
the  8  &  9  Vict,  is  nnafleoted  by  tiie  5  »  «  Vwt  n 
LegidatnTe  which  paved  the  fi  &  6  Viet  o^^^ 
express  words,  hare  nrsTonted  any  firtwe  I^P*" 
frompsDriBv  an  aot  bMauiatent  withit;  linwa 


So,  here,  all  who  may  happen  -to  come  within  the  (Sa- 
tmt  embraeed  by  the  8  &  9  Viet.  e.  81,  will  be  awena- 
bJe  to  the  juriwiction  conferred  by  it.]  As  reg«rds 
rating,  the  act  may  be  local  and  perseral.  tiiongh  in 
other  respects  general.  In  Cbot  v.  Gmt  tne  qu^tion 
ttrose  on  the  Suidwioh  Court  of  Recraeets  Act ;  and  it 
was  held  to  be  local  and  penonal,  anhongh  every  sub- 
ject might  sue  in  that  eonrt  for  a  debt  nndiBr  SI.,  where- 
soerer  it  arose,  if  the  defendant  Hved  mthhi  the  juris- 
Setiott.  That  case,  tha«fore,b  in  &Tonr  of  the  plaintiff. 

Wilde,  G.  J.— The  point  wUeh  has  been  argned 
Before  us  is  simply,  whether  the  limitation  contained  in 
tile  Connty-rate  Act,  as  to  the  time  within  which  an 
ution  should  be  brought,  has  been  embodied  in  the  8 
&  '9  Vict.  c.  21,  and  whether  this  action  has  been 
brought  in  time.  Tliat  depends  on  the  21st  section  of 
thi  8  &  9  Vict.  c.  21,  which,  hi  terms,  professes  to  in- 
corpoTStfi  the  provimons  relating  to  the  making  of 
county  rates,  and  the  mode  of  enforcing  tiiem ;  and  that 
■ecticoi  is  very  plain  and  distinct.  [The  learned  judge 
tben  read  the  flst  section*.]  Acoordinglyj  every  rate 
made  under  this  act  is  to  be  dsait  with  as  if  it  were  a 
eovntyrate;  and  every  clattse  to  be  found  in  the 
Conn^-rate  Act,  appHoAde  to  Ae  ratee  nnder  that  act, 
dnll  be  eonddered  aare-eincted.  Then,  by  tbeCounty- 
late  Act,  it  is  enacted,  that  the  time  withm  which  an 
Strfion  may  be  brought  is  to  be  EmHed  to  three  months 
after  the  cause  of  action  arose.  What  doubt,  then,  can 
there  be  but  that  tiiat  clause  appHes  to  the  present 
case?  This  is  an  action  for  levying  and  enforcing  a 
rate  made  under  the  authority  of  the  8  &  9  Vict.  c.  £1. 
It  seems  to  me,  therefore,  coi^dering  the  suhjwt- 
Xnatter  of  this  action,  that,  as  regards  the  question 
whether  the  proviMons  of  the  County-rate  Act  are  in- 
corporated in  the  present  act,  there  can  he  no  manner 
of  donbt  whatever.  Ttten  the  question  is  raised  that 
Ais  act,  so  eonstmed,  will  he  inconrastent  with  the  pro- 
vWoDs  of  the  Iiord  Chief  Baron's  Act,  vhich  gives  a 
po^od  two  years  in  Miecase,  and  one  year  in  another, 
m  which  to  bring  fbs  action.  !n  tiie  first  plao^  H  is 
auterial  to  (^traid  to  tba  datea  of  ffaese  senzal  ads.  H 
is  not  the  raaotiee  in  acta  of  Parliament  to  attempt  to 
iWtr^  finnre  Rufiamente  In  their  enactments;  and 


*The8&9  Viet  c.  21,  s.  21.  eucts,  "that  all  and  every 
the  powers,  aathorlties,  provisions,  cluues,  and  regnlations 
given  or  contained  by  or  m  any  set  or  acta  of  PaHianient  now 
snbsisting  and  in  force  for  or  relatii^  to  die  making,  awessing, 
eolleoting,  levyii^,  psybtg,  or  snforokig  of  cavatj  rates  in 
England,  shall,  k>  fSu-  m  the  nsbtve  «f  tfw  ease  will  admit,  aod 
ocept  asis  herein  tMm  iihu  ip— iaHy  fnnhhiJ,  be  made  id 
tdnn  to  apply  to  tbe  ssld  rata  or  rales  sa  by  tills  sot  diveotsd 
or  an^rieed  to  be  saade  as  aforesaid,  as  if  (be  auna  pewms, 
aatborities,  provuiooB.  daasas,  sad  ragolatlonB  waie  bare  sere- 
rally  r^eated  and  re>aaactod  witii  referenoe  to  such  rate  or 
rates,  md  in  same  manner,  and  as  lolly  and  effectnaUy  in 
all  reipecta,  aa  if  aodi  rato  or  rates  reqwotively  were  a  ooonty 
rate  aiaeiBed  or  to  be  sasewed  opon  the  laid  aerecal  townships, 
parts  of,  townshipB,  or  places  intended  to  be  herel:^  made 
naUe  to  thepaymmt  thereof  aa  aforesaid." 

Tbe  55  Geo.  3,  c.  51,  (a  Connty-rate  Act),  seet.  28, 
enacts,  "  that  no  action  or  snh  dull  be  bronglrt,  commeneed, 
K  prosecuted  against  any  pcrton  or  persons  for  any&ing  done 
or  to  be  done  by  rirtoe  or  in  puiaoauoe  ef  tiiis  act  after  three 
«alsDdarBBanti»«xtiAer  fwt  eosunlttad ;  and  tint  tbe 
drfndaatinaaefaaettan  plead  tlv  Bnoral  hsne  and  gin 
ihs  iq>aaial  naattsr  in  esideasa. 

The  5  &  6  Tlet  c.  97,  (OeChW  Sana's  Aet).  byssoL3. 
aasets,  "  liiat  as  n»dk  .(rfany  danssAr  pronoouinanysot  or 
acta  commoDly  oaDed  public  local  and  personal,  or  local  and 
personal,  or  any  act  or  acts  of  a  local  or  personal  uatore, 
whereby  parties  are  entitled  to  plead  tbe  general  issue  and  give 
mdal  matter  in  evidence,  abaU  be  rcpoiled.*'  The  SOi  kc- 
fion  provides,  '<  that  the  period  witfua  which  any  action  mxj 
be  brongfat  fin:  anytbhig  dtme  undar  0te  aathorlty  of  any  snca 
net  as  above  mentioned  sfaaU  betwoyeanr;  or,  hi  case  of  eon. 
■Mag  daauie,  aas  year  aftar  the  dmsage  dun  ium  oBMsd.'' 


eontefns  no  nuh  words.  Suppose  tiie  very 
ease  ef  an  early  act,  oontainii«  HmitatiaB  2" 
dons  for  the  proloetion  of  JwoNrf  ^  T*^"?! 
fai  t^a  discharge  of  their  office;  if  a  "J^J^f 
passed  which  enlarges  that  office  ^  .  ""i^^U 
and  provisirau  wmfa^ned  in  tiie  pw"''" 
h^  to  «pply  to  tbe  offloe  as 
quent  aot;  Mcanse  the  Legidatne,  "J'^^f  Zj,™ 
se^ent  act,  wnnld  be  taken  to  mean  thst  ■» 
isting  provisions  far  the  protection  «  ~'J!7^ 
dionld  he  extended  to  tiiem  in  t*"  .<>'*'^ 
new  duties  imposed  upon  them  as  iw^*-  .^^j,  ^ 
exeeptien  or  qnalification  of  tiis  gnn"  I"™^— i 
whick  the  povimoM  of  the  «  &  fl  Viot.  cW. 
eluded  in  this  case.  Jmat 
CnoawKLL,  J.— I  am  of  tbe  same  ?pi=** /JJS 
to  me, that,  If  nothaag  had  besasifl 
act  riMMit  iJw  fimitalion  of  time  for  bnM 

tile  Lord  Chlof  Barotfa  AetwooM  b^^J^W 
That  act  doea  not  proiiMto  appltr^"^ 
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0mitit  H I  alkMld  thsk  it  irm,  mtaxm  ztlata  to 
t^jMilatiaa  timu, Mwied  bTtbeSlst  Mctioa«f 
^ymeat  aat^wUck  cmAoJim  the  piOTinau  of  the 
P^-nteAdk  TUeffMtaf thataeeticoiBteplwe 
estate  cDfarabw  a  zaie  mBder  the  local  act  in  the 
fitfaa  as  if  he  wen  enfiaaag  «  •oonty  xaie 
UGeewa^cfil.  13uDy«Bdcrthatae^thaiuM 
t  biiiigiiig  aa  actiMi  wiB  thra  nontha. 
thbkthat&iaMtionoagfatto  hwre  hen 
thattiM. 

ij—I  am  of  the  tame  ophuoii.  The  21at 
_^tka  ft  &  9  Tkt.  c.  21,  maka  it  imMtative 
aitoiiil  with  Ihe  preanl  caae  as  if  it  leWed  to 
iaaftT  nte,  &nd  ai  if  this  act  exarmAj  ceatauwd 
'  mm  d  tfaiM  noBths.   U  the  Xani  Chief 
Act  bad  ptaaed  SDbaequently  to  the  8  &  9  Vict., 
ktw  keeaa  impMtuit  to  eMuider  whether 
■dwHiaaet  «a  local  or  pemml  natore ; 
ndaHj  «f  tlHt  VHBtien,  ow  jndcMai  nuit 


.^VDBI  OF  BXCH£(^U£B>-EAam  T 
■nxaxv;  Atlkb«— -Jf^  1. 
Zm— Pnmatf — ITitngnatn  TnieMatia^ 

3fOIUff  ftOMVCtt. 

Skil  mi^Jrtm  aCUent  Urn  JHen^, 
I »  til  SaaOt  Mme^      d«  CV«<  to  on 
■wfiij  tilg  ■ZW<,  Oe  Attant^  has  not  a  Urn 
tkleStm. 

Ufum  ^Xwiimce  umder m  Jdjpiieatian 
hiMtaHu  to  a  Plea  ^Stt-^. 
u  Oat  tie  Aetim  for  Momy  Aadmdi*- 
iin mifiiMi  AeHom,  wuat  hehSbtd  •■««■- 

fti  vsdc  tai  labotir  as  aa  attdraey,  wanaj  hmt 
Knutrtated.  Pleas:  nnaquam  indebitatos; 
"  farwcric  iaob,  moasy  had  ant  xaceived, 
nuaeoeimtstBtad:  to  which  the  phnn- 
ntnuai  iadebitatiu.   At  the  trial  befsce 
hi  mna  it  appeared  that  the  action  was 
to  nearer  StL  IS*.  2d.,  th«  amount  <tf  an  at- 
far  eri:  6fc  2i.  and  ZIL  10c.  due  on  an 
1W  itt^  en  which  the  defenclant  relied  was  a 
W-16i.8ii  and  intenet,  which  the  plaintiff  m 
4f  attorney  had  recoveied  lar  him  in  an 
>k  third  party.   The  plaintiff  admitttd 
■^itfaat  aonay^  bat  offered  to  shew  that  it 
br  payments  so  as  to  entitle  him  to 
I  Uiice  df  &7L  \9s.  Gd.   Thia  being  objected 
^  ymd  that  payment  was  not  admianble  under 
^■■U  form  tiS  le^ication  and  that  the  plaintiff 
1>  kre  retried  nil  debe^  a  verdict  was  tty  ma- 
fw  tke  pkhitiff  OB  the  fisat  and  for  the 
w  the  leoand  isMie,  with  lean  reaerred  to  the 
Wrtff.eater a  vwdict  for  67L  ISv.  6dL 
l*Hn,in  HidtAclmaa  Term,  obtained  a  role  accfurcl- 
Bftttd  also  for  a  new  trial  on  anch  terms  as  the 
gyghtiiiiwt.  He  also  raised  the  pout,  that  an 
^?*luBe  bin  is  anpud  has  a Uen on  all  monies 
f*>aiat  which  are  in  hie  hands,  and  conseqnenily 
W.  Ifii.  8d.,  which  the  plamtiff  had  recovered 
f'^HiidatttyeoiUd  not  ha  etuisidered  as  a  debtdae 
He  cited  Piameei  r.  Barrisom,  (3  Mee.  &  W. 
Pmk,  a,  referred  to  SmUv     ff^tMi,  (11 

^1  iKvei  caose.— There  is  no  authority  for  the 
that  m  attoiaj  who  haa  racsned  meney  to 
giwtibchis  fliet,  has  a  lien  en  the  whole  of  it 
^M^hamrcr  nisiffiHIraTit,  which  mv  1^  ftW^ 
■M  inn  (he  cBent.  ▲  Ben  an  a  chattel  ia  -nty 
■mtkii  a  lien  on  Money,  for  the  diattel  is  indi- 
^  K  lUa  claim  can  be  SMintainH  in  the  case  af 
»tta9,tiMM  ia  mOa^  tefcavant  5U  hOag  ex- 


tsndsd  to  thai  af  an  uncticaeer  ox  moj  other  ayrat. 
[Pmke,  B.— Se  that  ya«  w«nkl  have  iiat  to  pu-  off 
the  aaMMint  of  the  Uen,  and  thm  M  tlw  jisk  of  tte 
ageort's  soivoocy  fiv  yaw  maney.] 

J^Ki,  eontm.— The  right  of  the  defendant  to  set  off 
tiui  aonaj  dependaon  whether  it  are*  waa  a  debt  dw 
to  hin  inm  the  pUntiff,  for  whkh  he  oonld  hara  mud 
im  debt  or  awiiwiirft  if  ao  tmA  debt  erar  axiatad 
thaiMntiff  hm  i^mynfliU  mini|nm  iBdobilatM. 
The  at^mi  ftr  mmuv  lad  and  iMaired  la  an  eamtaUe 
aetien,  in  whiali  a  iaatntiff*s  xig^t  to  reoorer  a^>«ads 
OBaUtheotrcnaaitaBaaftoftbaaMe.  lPM>dt,C.B^ 
The  old  nattan  aheot  the  action  far  maney  had  and  xa- 
cdred  heia^ as aqaitahk aete ia e^aloded  inmodsm 
praetiofr—it  le  a  perfectly  lai»l  actten,  and  no  gaad 
can  resalt  faam  eaUian  h  an  eaaiti^Ie  mm.  Parh, 
B^^Kttae.]  When  the  claim  is  fonnded  on  an  im- 
plied oontnct,  as  in  thia  CMS^  it  cannot  be  maintainnil 
anm  the  parte  who  aeseivaB  tba  meiwy  has  been  gaS^ 
of  a  bteaA  of  dnty.  When  the  cosEtzact  is  for  Inwna 
diate  payment  m>  dsht  arista^  Bmmf  t.  £mmm  & 
Mee.  &  W.  SJ2);  mi  in  ather  caam  the  daty  af  the 
partyraeeivhafaHnMy  does  nsAoaaaa  with  tha  imriyt; 
heiabovadta  pay  it  oT«r,  aad  k  hii  doing  am  aaw 
ddne  \y  the  pWtiff  here,  ha  peaEmna  the  hafUad 
coalraot.  iPMt,  B^Ia  ha  than  rcapannbla  for  not 

Cyhwitowths  mianant  ha  maelw  itH  Tea;  mn- 
athe  othar  party  ^eets  ta  learn  it  inhb  handalD 
keep  for  ham,  W  here  tlw  defaadnat  haa  dataooiMd 
bis  deetioB  bjr  raoaMng  paymaata. 

Pinns,  B.— Ton  a^  that  the  mere  fiwt  of  reoalTiq; 
is  not  »one^  to  mnka  the  a^ant  liable  £»  money  !»• 
ceiTod.  Sonsetimce  where  money  is  intrusted  ad  mei- 
dientixmdnm  BO  debi  aziaas  mttil  the  dtaraeter  of  betor 
is  pnt  an  Mid  ta,  Snpposiiv  therefore  that  the  monev 
received  ^  the  attorney  was  recaTed  by  him  in  that 
fight  only,  yat  if  the  defendaait  atys  ''Hand  over  me 
half  and  keep  half  far  ma,"  thai  half  MBDaana  a  debt  ki 
his  bandfc  It  is  net  boweTCr  worth  whik  to  InqniEe 
into  this,  for  the  onlv  ^pMitian  ia  whethaor  yon  can  gLw 
endence  of  payoMot  nndar  thia  replication  of  Bunqaaaa 
iadsbitatna,  and  it  is  clear  yon  cannot. 

BoLFB,  Bu~Wfa«thar  payment  can  be  given  in  evi- 
denee  here  b  searc^  a  qnutian;  but  the  rule  was  also 
granted  for  a  new  tn&l  on  rsjiamt  ef  casta,  which  the 
defondant  ma^  hare  if  ha  ^emta. 
Platt,  B.,  cononrred. 

CONSISTOBY  COUKT. 
Catox  9.  Cxran,--Feb.  24,  Xanh  7,  md  Mt^  1. 

Ik  a  Suit  far  Dmoina  Itf  Rtamm  ofAdnHmr^y  wisrw  the 
AiuUmp  w  to  is  jwosed  Uf  tke  Nan-atotu  */tk$  ffm- 
bamd  aid tk* Birth  ^f  *  auid,iii»  Aitmee  of  tht  Hm- 
Umd  thmUd  htafmmHf  fhnM,  and  tht  mnial  ArUdm 
pUadmf  Nm  MhabitaUm  «r«  tut  ti^himt,  fAoiMft 
CVrcMNjfonm  aoai^  sirf  m  Evidmoa  me^  cnoUs  Ma 
Court  toprottmneefor  ^  Siparatwn  Ijf  Beatou  eftke 
Adultery  fUad4d* 

The  foots  of  this  caaa  and  theargnmsnts  are  adrcrted 
to  at  length  in  the  judgmeot. 

Sir  J.  Dodam,  (4.  and  H.  PkiUimore,  for  the 
haaband. 

Haggard  and  Daaamf  for  the  wifo. 

Cases  cited !— JjanuKiii  t.  jfawsHrfm,  ( 2  Hagg.  8} ; 
GrmU  T.  OrmiL  (2  Gnrt.  16);  Jfsfrai  Ikmaa,  (GL 
ft  Fin.  16S)  tSM  T,  BaU,  (uat  reported). 

Dr.  Lmnxmioii.— Thia  ease  has  eeeupwd  the  annlow 
consideration  of  the  Cenrt,  not  on  account  of  any  teal 
doubt  I  hara  entertained  aa  to  the  trnt^tof  at  least  part 
of  the  culMdtility  iospated  to  Mrs.  Cston,b«t  foom  the 
difficulty  I  have  expexisnoed  in  aaeertsiaung  the  doe 
.  wei^  of  tte  andsnce,  aa  appBed  ta  tha  nrarmentsoMi- 
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ticles.  Thw  18  the  evidence  of  the  porter  and  his  wife  ■ 
she  states  that  Mrs.  C.  had  serrantB  of  her  own  to  attend 
Upon  her,  and  that  she,  the  witness,  had  little  opportu- 
nity of  seeing  what  passed:  he  sUtesthat  he  was  in  the 
rooms  about  twice  in  the  month,  and  never  in  the  nieht 
Ihen  wiiat  facts  do  these  witnesses  prove?  Avery 
great  mtimacy  on  the  port  of  M,  St.  Roee  with  both 
mother  and  daughter— on  intimacy  so  preat,  that  if 
there  had  been  found  any  previous  attachment— any 
act  approaching  to  indecent  familiarity,  the  Court 
might  at  once  have  attributed  that  intinracy  to  an  im- 
proper motive,  and,  }>erhaps,  have  come  to  the  conclu- 
sion, that,  on  some  occasion,  adultery  had  been  com- 
mitted, notwithstandinff  the  presence  of  Mrs.  C 's 
mother  m  the  apartments ;  but  the  Court  has  no  such 
proof  from  these  witnesses.  I  cannot  read  the  preced- 
ing articles  as  proved— 1  cannot  supply  proof  from 
presumption  however  natural  such  presumption  may 
be.  Certamly  I  find  that  M.  St.  Rose  acted  in  thw 
^ase,  in  many  respects,  as  if  he  were  master  of  the 

IImV  J'^f"'^  I'^c.^^-^^''  its 
yoath,  had  been  left  m  the  care  of  Mrs.  C,  when  the 
othera  were  removed  from  her,  often  in  his  arms,  and 
went  out  constantly  «-ith  Mrs.C;  but  then  it  4ems 
her  mother  went  too.  On  one  occasion  Mrs.  C.  was 
seen  nm-smg  this  child  with  M.  St.  Rose  in  the  room, 
but  the  porter  waa  in  the  room  also :  and  then  we  have 
the  strongest  fact  of  all— that  he  went  into  her  bed- 
room when  she  was  there.  No  douhtthereare  cinnim- 
stances  giving  nse  to  strong  suspicions;  but,  before 
pronouncing  upon  them  any  decided  opinion,  I  will 
look  to  the  other  evidence.  Now,  the  sixteenth  article 
Ijr  c^'  «  of  the  criminal  intercourse 

:      A  i?""^'  ^"^^  pregnant,  and  gave 

ThA-°^K*^.^i^*'r,^*^'''*^°  16th  October,  iW 
The  birth  of  his  child  18  proved,  and  the  effect  of  mUh 
proof  I  must  presently  consider.  The  seventeenth 
pleads  orders  by  Mrs.C.  to  refuse  admittance  to  her 


evidence.    The  party  chai^  i 
epecitic  cliarge,  for  the  purpoag^Q 
to  be  chai^d  with  the  commiari 
and  the  evidence  should  shewi 
C. ;  could  the  Court  make  a  dti 
I  should  apprehend  certainly  jjj 
be  sujjposed  in  which  the  acroi 
opportunity  of  defence.  The"! 
avoid  the  error  of  adhering  toU 
strictness;  and,  on  the  other  hat 
which  is  founded  on  one  df  the* 
ticc.  Nor  is  this  the  only  difl^ 
being  now  put  in  argument  on  it 
laid  by  the  pleadings.  Anotiafi 
the  evidence  on  the  nineteenth  ■ 
cise  nor  so  particular  as  it  wtt 
article  been  framed  tp  prove  th0 
spring  of  Mr.  C.    The  witnesjl 
and  it  is,  I  think,  quite  mid^ 
would  be  wholly  insufficient  to '] 
access  6nl\'.    Then  where  I'a  the 
dence  ?  To  theevidcnoe  givpn  oi 
and  to  what  may  be  iiahed  outfi 
interrogatories.  The  eighteenth! 
:  alio  intuitu:  it  is  framed  only] 
dicating  the  conduct  of  Mr.  CL 
that  he  has  been  duly  active  in  S 
into  hiswife'a  conduct,  and  in  SB 
evidence.   All  that  is  pleaded  i 
or  his  residence  elsewhere,  is  n 
purpose.    1  now,  therefore,  iook 
on  this  article— not  to  provfe  wh 
prove,  but  what  it  may  prflye  h 
the  vigilance  of  Mr.  C,  but  M  W 
wife.  The  first  witness  proves  thi 
from  August  to  November,  1844, 
ary,  1845;  and  front  this  affira 
aigue  negatively  that  he  -was  art 
time,  nor  had  access  to  his  wife.' 


ft«  u    J  J  w.  w  ic*u!«j  aumiiiance  to  ner 

S,Srn1w3,  whlcf^IeTdst^'tir'ot^o!  i  IZ'  T  5 
cannot  be  th;  chUd  of  Mr.  C.  «T  that  IT-.I^L"'! 


cannot  be  the  chUd  of  Mr.  C,  and  that  Mrs.  C.  hw 
committed  adultery  with  some  one.  And  here  the 
qiiestion  arises  which  has  pressed  me  throughout  the 
whole  of  this  case.  Couli  I,  upon  this  state  of  the 
pleadings,  suppoeiug  1  am  satisfied  with  the  proof  of 
non-access,  pronounce  the  adultery  established,  tho.eh 
I  may  doubt  whether  the  proof  Is  sumcienUy  gtrcS 
to  Identify  M.St.  Rose  as  theadulterer?  And'hei-ethf 


ihlVii  .7'"  ""J^,"  "  .^i"*  lu'ieieenihisnotto  prove 
r  J.^-^^'"'^**^.™*'"  consequence  (/otm- 
access.  Certamly  not.  It  is  the  comm'on  and  usual 
KJtnH  T'^'^f^"  *  ^^harge  of  adultery  is  alleged,  and 
mtended  solely  to  shew  no  condonation ;  and  very  sh^ht 

Cl?/-      *  ^  '^^^•n^d  sufficient. 

I  ^ to  prove  adulteiy.  by  shewing  the 
K  non-intercourseof  the  wife  witfi  the 

husband,  the  pleading  is  totally  different.  The  article 
m  that  case  pleads  specifically  the  absence  of  the  husband 
^"""^  antecedent  to  the  birth  of  the  child 
^  where  he  was,  so  as  not  only  to  rebut  the  onlinary 
prwumption  of  intercouree,  but  to  prove  the  contrar/. 
It  may,  however,  be  said,  "  What  Joes  the  form  of  t?e 
nh^A^v^'^"'!y~"'^^}  articles  are 

coSnt"   Th"**"""'  ^"^^^^^  ^'^  forth- 

coming.     The  answer  to  this  question  is   that  in 

every  c^e  the  pleadings  ai^of  ihl  greatest  mSn^ 

to  substantial  justice     The  maxim  of  these  courtC^S^ 

aUegata  et  probaU.   There  must  be  both  chaise  and 


what  is  the  result?    I  can'spajf, 
Mr.  C.  was  not  m  Paris  fixna  No' 
bruary,  1846,  and  that  he  had  nc 
most  important  time,  access  to-1 
ought  to  have  been  pleaded  and  ( 
and  which  could  have  been  done  ti 
How  am  I,  then,  to  apply  this  to  tl 
pleadmgs  ?   I  do  ven-  greatly  doi 
y  that  adultery  is  pro 
[ere  is  no  such  chai^ 
I  •     n         "'"^t''°S:  A.  under  av 
^Tiugs  me  back  to  tl 
ail  those  circnmstauces,  taken  tog* 
of  adulter^'  with  M.  St.  Rose.  I 
pressed  by  the  absence  of  all  prw 
hanty— of  all  proximate  acts  whic 
ha™  been  expected  during  this  Ion 
felt,  too,  that  such  a  connexion  i 
without  that  connivance  which  I 
suspecting.    On  the  other  hand,  t 
tmued  intimacy,  scarcely  to  b«  exi 
with  innocence.    The  going  into 
nuismg  her  child  in  his  presence,  1 
child,  and  the  quarrel  with  her  hia 
and  no  attempt  at  defence,  and  a 
intimacy  — looking  at  all  these  I 
judicially  warranted  in  pnmooa 
proved  with  M.  St.  Rose,  aftbonAj 
conceal  that  I  iiave  arrived  at  tU 
difficulty.  1 
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ROLLS  CODBT. 

RuLVAT  CoMPjiirT  f.  Bates. — March  22 
mii  FA.  10. 
Agmmera  hetwem  a  Tenant  for  Life  of  settled 
md  a  Railway  Company,  it  was  agreed  that 
Aouid  vithdraw  his  Opposition  to  a  BiU 
Construction  of  the  Railmay,  and  that 
Ch^sni'  should  pay  5000/.  into  thn  Bank  of  Eng* 
also  i'yn>/jensation  to  Tenants  from  year  to 
it  Vidt  Compensation  to  Tc7iants  fir  a  longer 
iuld  be  borne  by  the  Landouiicr.    One  of  thee 
daiaed  to  have  a  valid  Agreement  for  a  Leasd 
DAi  of  the  Agreement  between  the  Company  any 
ftutf  for  Life;  but  he  permitted  the  Company 
"w        from  them  to  settle  with  him  as  yeargr 
it^md  mthoHt  making  a  larger  Claim  J  to  enter 
itlMd,  and  proceed  mth  the  Railway.  After- 
~  h^ineda  Lease  from  the  Tenant  for  Liftf 
de  Land  taien  by  the  Company;  and  tht 
fb),  on  the  same  Day  as  that  on  tchich  the 
Wt  granted^  obtained  a  Conveyance  from  tht 
h  Life  of  this  Part  of  the  Land  rcmtired  hjf 
&  nu  alleged  that  this  Piece  of  Land  was  in- 
'  hLeoK  by  Mistake;  but  the  Tenant  having 
uAetion  of  Ejectmmt  against  the  Company, 
UAmer  having  did,  and  his  Executors  re- 
^^tmfmiate  the  Tenant,  and  denying  that  he 
itiiAgreemint  for  a  Leattf  as  allied  him, 
OtfmMed a  Bm  fo have  it  ascertained  whether 
^'m&teatan  were  little  to  compensate  the  Te- 
aKt^mi^rMrain  the  Tenant  from  proceeding  with 
E/itfi^i\l:—}fdd,  that  th^were  entitled  to  such 
Bdkr';  CT:  I  d  i,'.  frence  teat  directed,  to  imjuirc  whe- 
fmat  had  a  vcdid  Agreement  for  a  Lease,  as 

inthis  Mse  stated,  that,  in  the  year  1845, 
&bad  projected  a  branch  line  from  Wyinond- 
Esrt  Dereham,  which  would  run  througli  part 
■jf.;  tjtates  of  the  late  Lord  Wodfhouse,  and 
he_wRs  tenant  for  life  ;  that  Lnrd  Wodchousa 
(o  the  project ;  and,  in  ordiT  to  secure 
agreement  was  entered  into  by  Adam 
ChirUa  Tyn^ialt.-,  two  of  the  directors  of 
^jany,  witli  liim,  dated  tlie  2ud  June, 
^rtuih  agreement,  after  reciting  that  a  bill 
vied  into  ParliameDt,  and  was  then  before 
KdC«nmons,  for  makiw  the  bxMieh  nilwi^ 
that  a  plan  of  tfie  intended  railway, 
^.^^^iw  or  coarse  of  the  same,  had  been  depo- 
™*  "ti  lie  clerk  of  the  peace  for  the  county  of  Nor- 
^^^""M  the  intended  railway,  if  carried  into  effect, 
paa  throDgh  the  settled  estates  of  Lord  Wode- 
J^.*"  !tif  parishes  of  Wymondham,  Crownthorne, 
'JJ^^'^'ly,  in  the  county-  of  Norfolk,  whereof  lie 
■'1^*''^  ('-"■  life  in  pos-sesiion ;  and,  inasmuch  iis  it 
JBaecaaon  considerable  injury  to  the  said  estiiles, 
S rj,'*''^'*  and  occupiers  thereof,  Lord  Wodehouse 
gWierto  refnsed  to  consent  to  the  said  bill;  and 
of  the  lands  and  plantations  belonging  to  the 
jf^y*^  in  the  personal  poaoeiwion  and  oceapation 
WodeboQEe,  and  the  remainder  of  the  lands  in 
""Ktion  of  his  tenants  or  leseeea;  and  that  Adam 
ItWles  Tyndale,  acting  as  well  on  their  own 
In^nsibihty,  as  on  behalf  of  the  Companv  to 
imoristi  by  the  act  to  construct  the  intende<l  rail- 
"Ijlad  proposed  to  Lord  Wodehouse,  as  an  iiidiice- 
for  mm  to  withdraw  his  opposition  to  tlie  said 
Wl»incase  the  same  should  pass  into  a  law,  by 
IritHament,  the  Company  would  pay  the  sum  of 
7 liweinafter  mentioned  for  the  purciiase  of  such 
itliesaid  lands,  belonging  to  the  said  estates  of 
'fodelioase,as  shoald  be  taken  for  the  said  raihvay, 
'  iki  If  way  of  compenaation,  as  thereinafter  ex- 
i;  aid  alia  to  enter  into  such  atipulationa  for  the 


protection  of  Lord  Wodehonae^  and  the  owner  or  own- 
ers for  the  time  being  ctf  hts  aaid  estates,  as  were  thore- 
inafter  cwttained;  and  that  Lord  Wodehonse,  bring 
aatided  that  the  siud  snm  so  propoeed  to  be  paid  was  a 
fnll  and  proper  araoont  to  be  paid,  had  acceded  to  the 
sud  propoeal,  and  had  agreed  to  withdraw  his  oppod- 
tion  to  the  said  Ull:  it  was  witnessed,  tiiat,  in  pur^ 
niance  of  the  said  prqiMsal  and  agreement,  and  in  con- 
Eoderatton  of  the  premises,  the  sud  Adam  Doff  and 
Charles  Tyndale,  to  the  intent  and  so  as  to  bind  the 
aaid  Company,  &e.,  did  each  of  them,  for  themselreg 
and  himself,  their  and  his  heirs,  execntora,  and  admi- 
nistrators, covenant  and  agree  with  Lord  Wodehouse. 
and  the  owner  for  the  time  being  of  the  sud  settled 
estates  in  manner  following — that  is  to  sar,  that,  in 
case  the  bill  which  had  been  brought  benwe  Fftrlift- 
ment,  or  any  other  biU  with  the  like  object,  and  intro- 
daoed  into  Pariiament  by  the  same  partief^  should  paa 
into  a  law,  the  Company  should,  within  six  calendar 
months  next  after  the  same  should  hare  received  the 
rojral  assent,  and  before  entering  upon  or  taking  po«- 
searion  of  any  part  of  the  sud  lands  belongtnK  to  Lord 
Wodehonse,  pay  into  the  Bank  of  England*,  in  the 
name  and  with  the  privity  of  the  Acconntant-General 
of  the  Court  of  Chancery,  under  the  provisions  to  be 
inserted  in  the  said  bill,  according  to  the  provisions 
nsnally  Inaerted  in  railway  acts,  directing  the  mode  of 
paying  the  purchase-money  for  land  belonging  to  per- 
sons under  disabilities,  the  sum  of  0000/.,  as  and  for  the 
purchase-money  for  any  quantity  of  lands  belonging  to 
the  settled  estates  of  Lora  Woddioase,  situate,  lying, 
and  being  in  the  several  parishes  of  Wymon(Uiam, 
Crowntiboipe,  and  Kimber^  aforesidd,  which  should 
be  taken  for  the  s^d  fdlway,  according  to  the  said 
intended  line,  not  exceediiv  alttwether  turty  aimL  bnt 
exclusive  of  all  vwsk  lands  as  should  be  requirea  far 
spoil-banks,  either  temporary  or  permanent,  as  there- 
inafter mentioned,  and  whether  the  quantity  which 
diould  be  actually  taken  for  that  purpose  should 
amount  to  thirty  acres  or  not;  and  whicn  said  sum 
should  be  in  full  compensation  for  all  damage  and 
injury  to  the  said  estates,  except  as  thereinafter  pro- 
vided, by  reason  of  the  severanoe  of  the  s^d  land  or 
otherwise;  and  should  also  pay  to  the  tenants  or  oc- 
cupiers of  all  and  every  part  of  the  s^d  lands  to  be 
taken  as  afureaaid,  which  ahonld  not  be  in  the  actual 
ocenpaticm  of  Lord  Wodehouse,  other  than  tenants  or 
ooeu^n  whose  tenure  or  htdding  ahonld  be  of  lonser 
dun&on  than  one  year,  after  such  nUlway  should  be 
completed,  fnll  compensation  for  their  terms,  and  other 
rights  and  interests  in  the  same  lands,  and  for  any  cropi^ 
either  on  the  sud  lands  or  other  lands  in  their  occupa- 
tion, which  might  be  destroyed  or  injured  by  the  said 
intended  Company;  and  also  satisfy  all  other  claims  (if 
any)  which  such  tenants  or  occupiers  might,  by  reason 
of  such  railway,  have  upon  or  agfunst  Lord  Wode- 
house; and  also  uiat  the  stud  Company  should  pay  for 
any  additional  quantity  of  land  in  the  sud  parishes  of 
'Wvmondham,  Urownthorpe^  or  Kimberly,  or  any  or 
eitner  of  them,  exceeding  thirty  acres,  wmch  might  be 
reqoirad  for  the  poinanent  puipoees  <n  the  said  branch 
railway,  at  and  after  the  rate  of  80/.  per  acre,  and  so  in 
proportion  for  a  greater  or  less  quanuty  than  an  acre. 
And  the  agreement  also  contuned  pnmmons  rei^tecting 
the  taking  a  quantity  of  land  greater  than  thirty  acres, 
and  paying  for  the  same,  and  the  making  croesinga,  and 
not  erecting  any  edifices  but  station-houses,  &c.  And, 
in  connderatiou  of  the  covenants  and  agreements  of  the 
said  A.  Duff  and  C.  Tyndale  thereinbefore  contained. 
Lord  Wodehouse  covenanted  and  agreed  with  the  said 
A.  Duff  and  C.  Tyndale,  that  he.  Lord  Wodehouse, 
would  not  further  oppose,  but  would  and  he  did  thereby 
withdraw  his  oppontion  to  the  sud  intended  hill,,  and 

Sve  his  assent  thereto;  and  that,  upon  payment  of 
Bs^dBom  of  fiO0O{.9  and  ancb  other  sums  as  aforesBid, 
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aad  in  the  iiiftiibef  tlieninbefon  mentitaiedj 
— .  ^'odehouse,  abd  all  other  ptopet  parties,  wouU 
JM  »iMd  title  and  ejeecnte  all  neeeuarjr  codveTftltolH 
aanintoees  of  the  lands  to  he  taken  by  the  said  Conw 
%  mrsoant  to  the  agreemetfl,  unto  the  nid  Com- 
.their  racoessors  or  asdgiu.  And  it  proTided  for 
Y  cb&ts  to  be  paid  by  the  Com^y,  &o.  l^e 

 len  stated  that  the  Company  ebtauied  their  actio 

the  aession  of  1B4C,  and  paid  the  60001.  into  the  Bank, 
aceoiiIiiiL^  to  the  agreement;  Uiat  the  defendant  ThtV 
maa  Buyts  was  tenant^  under  Lord  Wodohonee,  of 
divers  pieces  of  land  in  the  parish  of  Kimberly,  t». 
quired  by  the  Company,  and  amoonting  altogether 
to  about  tweire  acres;  that,  mi  the  2nd  Septelnbef, 
1846,  the  rulway  vae  staked  out  through  these  ptecee 
of  land,  and  that  the  plaintiff^  presuming  that  &yee 
Tree  only  a  tenant  from  year  to  year,  oh  the  6th 
October,  1845,  served  him  with  a  notice  to  the  efleot 
that  the  Company  required  and  Intended  to  purchase 
or  take,  for  the  purposes  of  the  act,  the  Wds  in 
Bayeers  occupation,  mentioned  and  described  in  the  sche- 
dule thereunder  wriiien,  which  hs  beldj  or  claimed  to 
hold,  as  tenant  at  will  or  lessee  for  a  year,  or  from 
year  to  year,  snd  that  they  were  ready  and  willing  to 
treat  with  him  for  the  purchase  of  his  interest  liinich 
lands,  or  as  to  the  compensation  to  which  he  was  enti- 
tled on  account  of  the  porehase  or  taking  of  such  lands  • 
that,  on  tin-  9th  December,  1846,  the  Company  caused 
the  soil  of  these  pieces  of  land  to  be  broken,  and  the 
cutting  commenced ;  that,  on  the  14th  February,  1848, 
SM  Wodefaeuae  executed  a  deed-poll,  whereby  he 
ewTsyed  to  the  Conopany  all  the  land  required  by 
them,  m  pursuance  of  their  agreement  with  him,  in- 
cludmg  the  pieces  in  the  occupation  of  Bayea,  and 
entered  into  covenants  for  title;  that  Bayes  made  no 
communication  to  the  plamtifft,  after  receiving  the  no- 
tice of  the  6th  October,  till  the  14th  Mawh,  1^,  when 
he  sent  tliera  a  notice  as  follows:— "Norfolk  RaUway, 
Wymontilmm  and  Dereham  Branch.— Mr.  Thomas 
Bayes  s  chum  for  compensation  in  reject  of  hFs-oeeuita- 
tion  in  the  parish  of  Kimberly,  held  under  a  1^ 
grante.I  hy  the  Right  Hon.  John  Lord  Wodehouse,  for 
ti^'iS*"*  ,V^^^  commencing  on  the  11th  Octo- 

MT,  '^^M  and  in  the  notice  was  specified  several  ilemS 
WPeo  by  Bayes  for  compensation,  amounting  to 
7m,;  tliat,  on  the  14th  Februarj-,  1846,  Lord  Wode- 
fiouae  executed  a  lease  to  Bayes  of  certain  lands,  ihclnd- 
mg  the  snid  piece  of  land  m  his  occupation  conwyed 

;'^1^^'-'°1"P"''?'  y««».  fn»n  the 

nth  October,  1844;  that,  on  the  receipt  of  the  above 
claim  by  Bayes,  the  plaintifl^  solicitors  wrote  to  Mr. 
Gilmnn,  the  a^nt  ofLord  Wodehouse,  and  who  had 
been  Ins  adviser,  respecting  the  agreement  with 

the  Cniniiany,  but  thsA,  he  declined  to  take  any  steps 
respecting  snch  claim;  that  Lord  Wodehouse  died  on 
the  10th  An  ,'U3t,  1846,  and  ftat  the  defendants  Edward 
lliomton  W  odehouse  and  WilFiam  Wodehouse  were 
Wa  executoi-3,  and  they  appointed  Gilman  to  be  their 
solicitor  in  the  executorehip  matters,  to  whom  the 
piMntift  had  repeatedly  written  respecting  Bayes's 
claim,  but  Oiat  he  declinad  to  act  *ith  reference  to 


and  wheth 


.  -  ,  — — ™  BVH  ICIOCUW  w 

It  ;  that,  nndar  these  circumstances,  the  plaintifis  de- 
c  ined  to  treat  with  Bayes  respecting  the  compensation 
claimed  by  him;  whereupon  Bayes,  on  the  28th  AurusL 
lQ4f>,  served  thm  with  a  notice  demanding  possMsio^ 
of  the  pieces  of  knd  taken  by  the  Company,  and  he 
also  CHinnioneed  an  action  of  ejectment  against  them; 
tliat  the  alhffod  lease  was  stated  by  Bayes  to  have 
been  t  x.  cnt.  J  on  the  same  day  as  the  conveyance  to 
the  CompaT.y  was  executed ;  bat  that  the  plaintiffs 
were  unable  to  discover  whether  the  lease  was  exe- 
cuted by  Lord  Wodehouse  before  or  afW  such  con- 
veyance; and  that  they  were  also  unable  to  discover 

agreement,  in  writing, 
■r         Wodehonso  with  Bayes,  to  grant  such  lease, 


Baye^  had,  pwrtoMly  to  th,  M 

tion  ot  t  he  lease,  any  right  at  law  orll  uute  C3 
a  lease;  and  tliat  ]il:iintiffs  were  uMWe  to  *3 
whether  the  dfteudanlh  T.  WodeheuieandwE 
Wodehouse  disputed  or  questioned, or intenW tod 
J)uteor  question,  the  aUeged  lease;  botttat  Ihrt 

tift  *hat«m  pfiiiA  might  pay  the  defendantfi" 
m  raspect  of  compeiiiMtfMii  Wd  that  tite  plaintift  ni 
jinabre,  by  any  pToenAigMt  law  or  by  mr  met^ 
ings  under  the  clauses  cot^ialned  la  the  LudtQM 
Consolidation  Act  with  respect  to  comwMtfML  t»i 
lain  complete  or  adequate  relief  agaiastOldAAal 
or  fo  jiiotcot  tliemselveB  from  injury  &tli  At Mii 
ants,  and  tliitt  such  inability  had  aiigmftwAiEi 
dutentcojirliK-tMf  the  defendants  Bayes  andlndlS 
house.    'J'lie  iiill  then  alleged  that  ibe  eswntMotH 
leue  was  a  J  rand  by  Lord  Wodeliouse  on  ttw  i.kcv.i 
and  that  tlie  defendants  the  executors  of  L  ri  W.J 
house  w«e  llabl^  as  such,  to  the  yhhMi,  k  r-f 
of  such  fraud.    It  then  contaiued  variuQj  all«^ 
imputing  knowledae  and  acquiescence,  on  UfcH 
Bayes,  in  respect  ot  the  agreement  betveen  lW9 
pany  and  Lcvd  Wodehanmjt&ft  alle^i^  thai 
conduct  on  his  part  aiii«iiBlMi:l4tilhn£^u« 
set  out,  b;^  way  of  cha^g^  soAb  < 
tlie  plaintiffs^  solicitors  and  Sr. 
sj^peared       the  lattw  declined  to  ».» 
Hayes's  cUlm ;  and  it  required  fiom  tbk 
covcry  of  the  circumstances  relating  toU 
to  Bayes,  and  whether  Bayes  had  any 
such  lease ;  and  it  chared,  that  the  -.. 
teeeutors  of  Lord  Wodehouse  ought  to  set- 
ther  they  admitted  that  Bayes  was  entitled** 
Sfttion  in  respect  of  such  lease.    And  It  ^  _b 
that  the  plaintiffs  were  not  liable  fo  payB^w 
tam  in  respect  of  compensaUon,  either  in  rfspsctofl 
l^ase,  or  in  iwpeot  of  fifty  otter  tenwicy;  amltluL 
the  defendant  jaay0«l||,aHni«d to  anytbiog  IB 
of  the  Company's  &BiniUfWtfa  the  said  pie«s  of  III 
the  same  ought  to  be  paid  to  S«n  by  theennW 
Lord  Wodehouse;  and  that  Bay«»t)aghtl«fc«(«f«| 
to  assign  and  surrender  all  his  interart  in  H^af  (■ 
said  pieces  of  land  to  the  plaintiBfe;  andthlttkpUi 
tiffs  were  ready  and  willing  and  thereby  ofinJtop 
all  eiich  sum  or  sums  money,  if  any,  as  in  the  jsJgW 
of  the  Court  tliey  ought  to  pay  to  Daves  in  mpei 
coinponsiition.    And  the  bill  prayed, "that  flif  r  -i 
and  liabilities  of  the  plaintiffs  and  defendurtain  ti^p 
of  the  said  pieces  of  land  might  be  ascerliiiiwlrtdl 
clared;  and  that  it  might  be  declared  tliat  Bi^ptij 
not  entiUed  to  MS  o«Ba|Knsatioii  from  the  I'Uinti* 
and  that  be  might  m  ordered  to  aarign  hi^  inttRtt 
the  ))laintifi8;  and  that,  if  it  Should  appevthatBW 
was  entitled  to  atiy  compensaUott  fitttt  tl»  pWalfi 
then  that  the  siim  which  ought  to  be  paid  in  Wfj 
thereof  might  be  ascertained  under  ttic  dirertioBBlJ 
Court;  and  that,  on  payment  by  flie  plaintilfct 
pliiinfifrs  being  ready  and  willihg  and  offai^ to 
Slit  '  -  -  - 

tei 


Ai  payment,  Bayeg  might  be  ordered t')i'8ifiinw" 
—  e.-^t  to  the  plainfifFs;  and  that  tl)>;  Ji^nJ-ii^ 
executors  uf  Lord  Wodehouse  might  be  otJenil toil 
pay  to  the  plaintiffs  wliat  they  shoold  Un  «  fa" 
and  that  Bayes  might,  in  the  meantime,  b««itni" 
from  the  proceedings  in  the  action  of  ejectment.  Bijl 
by  his  answer,  Mated,  that  he  was,  in  1833,  tav^ 
Lord  Wodehotttt  <^  ttlfrfeiuWly  faltt,  ta  tlN]ll 
of  Kimberly,  undtt*  *  tBt»  for  twelve  jesWi-* 
mencing  on  the  llth  aAobf^,  1833,  and  endinf  *1 
11th  Octolior,  1044,  at  a  l^t  of  GO/.;  and  inOcMW 
18.'?f!  ■ 
k 

and 

lor-iship,  called  " f  hoWicklewoOd,"  at  arentc^ 
U>  hold  with  the  Kimbcxlyftm;  tha^^  t^-flf 


1th  Octolior,  1044,  at  a  l^t  of  GO/.;  and  inOcm 
iSf!,  he  took  a  brick -yard,  under  Lord  Wodehonse, 
rent  uf  •■ifi/.,  to  hold  iK-ith  the  farm  during  tlu'  ^■•J' 
id  in  Ajiril,  1841,  he  ftlso  took  anotlier  farm  ■(! 
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)mt  tecMim  h»<«i«BiiitM«  ayemwit  with  lb, 

t^mhBtdWoithofam'i  Mgeat,  for anoAer term 
a^ht^Mnh  naumObf  «b*  Mth  OelotMr,  18«4,  at 
umml  i«Dti,  txwpt  ^fk,  » to  th«  ^icVl&- 
il&ra,  it  was  agreed  that  ihe  rent  should  he  1202. 
b  defendant  paid  the  tith^,  or  140/.  if  the  landlord 
iihvm;  that,  on  the  18th  Jannary,  1843,  after  the 
was  in  po^sion  of  the  farms  and  prumbea 
■  wA  agrtement,  he  received  from  Mr,  GiliOati 
hA4  the  proposed  lease  thereof,  in  wliic h  dmft 
fttMvwas  expres.-&d  to  commence  tVoiii  tlid  llttt 
iM4,andthe  sum  of  77"/.,  tlie  ainumit  of  the 
iHRtediQ  pencil  in  the  dnift,     that  the  he- 
ight alter  the  same,  according  to  his  deDer- 
II  uay  Mtfcw*  «•!  tet  tin  dna  mt  Ac- 
~      jau  aaftlfr/Gttlwn,  thfl  efM  of 


vmt,  to  «Air  fafn  tibie  Wloklawood  ftrm  osttie 
Its  to  tMie%  aad  giving  Bayes  the  option 
'  1  pay  w  tithea,  or  the  higher  amomt 
[  Bbvm  deMrmiiMd  not  to  pay  the  tithn, 

Bt(rf770?.,  and  he  paid  the  same  accordin^y; 
6W«  wnol  engrossed  or  executed,  but  it  was 
1  that  tiie  defendant  was  to  have  a  lease  whan 
iSddthat,  in  the  month  of  December,  18t6| 
(Mr.  Oilman  for  such  lease,  ivho,  onifae 
K,  ]8^,  called  upon  him,  and  iiiformOd 
IWodehouse  had  diroctud  him  to  ooBi- 
I  immediately.   He  then  stated  that  (ho 
(■aardiiigly  executed  bv  Lord  WodehoOM 
from  the  lltlL^Btobor,  1844,  and  bm 
I  Peliraaiyr  19461  9*  danied  all  kaow^ 
'tte  paiticaMBi,«f.  tte  agreement  betUMn 
r  tod  Lord 'WakhooH^  and  stated  that  bo 
the  Company  to  talu  possession  of  tfao 
nofiilent  expectation  that  they  would  fivo 
"r  ooiDpensation,  and  in  order  to  accommoodbi 
tiiso  stated  some  correspondence  which  had 
;  between  him  and  the  Company  respecting 
ihe  tliiJure  of  his  attempts  tu  olitain  com- 
im  thi-m  ;  and  he  insisted  tiiitt  he  had, 
eircuini-tances  aforesaid,  a  valid  a.^rei.)ment 
Il*ri  Wodeboose  for  a  lease  of  the  premises  in 
thft  Utb  October,  1844;  bat  ho 
,iAar  the  ba;«a»£led,  he  had,  in  order  to 
litlg4Hwr,*mt^<Mad  to  the  plahittfii 
ition  Aamt  mm  at  a  yearly  tanan^ 
, .     Alined  to  accede  tbento,  on  the  grHOM 
TTsattn  of  Lord  Wodehottoe  were  the  pactiei 
wili  iim.   From  the  answer  of  the  executtaa 
'"iitDceof  Mr.  Gilman,  it  appeared,  that,  on 
T  ittroary,  1840,  Mr.  Gilman  attended  Loid 
■ii  ind  that  he  then  executed  the  conveyanoo 
•Cmpinvaiul  the  lease  to  Bayes,  but  that  tho 
was  execntL'd  fir^t.    And  the  executors  also 
JIuir  answer,  tliat  they  neither  admitted,  do- 
or  disputed  that  Bayes  wns  entitled  lo 
in  reepeet  of  suoh  lease,  such  compenaft- 
tmj,  being  a  mattov  iri^b  vlUah  they  had  no- 
'lii;  bemTer,  theap^dtaM  that  he  ^iras  entitkd 
tbem  mj  oraoipenaation  in  reBpeal  of 
mi  chef  'nbttitted^  that  there  wao  no 
4u  auagationB  of  fnmd  agunst  Lord 
iWnidm  the  bill]  ndthat  the  Dlala- 
.-^kb  own  ihewing,  had  no  case  n^ainst  tnem : 
'wdamed  the  same  benefit  of  the  objeclion  at  if 
IWintlat  account  demurred  or  ple.ided  to  U»e 
SXr. Gilman,  in  his  evidence,  static],  tii  d,  :it  the 
'^ail^yeg  returned  the  draft  Iea>€,  lu'  li;td  bMn 
laid  knew,  botlt  by  his  own  treaty  with  the 
IrflhenlBintlSa  and  otherwise,  that  Lord  Wode- 
InlatotheplatntiflB certain  parts ofthclaiadB, 
l^vhdi  the  draft  was  sent  to  Bayes  in  Janoanr, 
'  btn  intended  to  have  been  com]  wind  In 
;  aitbinfiin,  ha  (Gilman)  considetod  Ifao 
i4k9mlm  tkmmhmylS4BfWaB  onlj  to 


havoa  kua  gwiM  te  UiB  of  MBfa  wiMaMof  tho '  _ 
aamo  not  tahoK  byor  atld  to  Ao  ^atatiA^  aadt* 
aoeh  appUoatUn,  to  undontood,  Loid  woddioaaa  ooik> 
aanted.  ThoL  afior  tho  draft  kwo  WMratnrnod,  ho,  af 
tho  BoUoiiorof  Lood  Wodobouae.  oanoad  tfaa  aamo  to  bo 
larnwaod,  bnt,  by  accidanty  witoout  haviw  mado  mt^ 
d«duotio»  in  tho  quontity  of  liaA  or  namMr  of  mm 
ori^inallj  hMrtod  In  tho  diaft. 

TWfMP  and  OAatmum,  for  the  plaintifia,  oontondod, 
that  tho  plaintifft  hod  on  eqiitT  to  xeotnOn  Bma  from 
pToooodiiUf  intheejootmaolt  too  Una  waa  finished  witk 
the  knowledga  and  aeqoiBBoanoo  of  Baye^  and  the  Cout 
would  not  Boffor  it  to  be  taken  aavay  nom  the  pl^udfi. 
Bot  tho  plaintiA  oonld  only  teotniD  Bayeo  on  aatiaff- 
inghiaelalmtoooBponBation;  and  the  aoMOnt  (rf  tint 
eompenaaUoD,  and  the  llabUity  of  tho  plalntlAtoaft- 
tlafy  it,  oi  beti*«Mi  them  and  bord  WoddiousB^  oao* 
ontrniL  oontd  <mly  bo  anaTtofaud  hr  omortalning  idh»> 
thor  Bayea  had  a  ralld  tffnuamA  for  a  leaaa  in  1848, 
and  that  coald  onW  bo  atoertoined  by  a  suit  in  oqoit^. 
Tho  qneation  oonla  not  bo  doeidod  by  tho  ejoetmeot  or 
nador  tiio  oompenaation  olansea  of  the  act  of  FarUamOkib. 

MtuptU  and  IhllBUt  for  BaWf  oantonded,  that  tho 
anit  waa  impioperiy  uutitntod  agunat  Bayoe ;  be  had 
■Dthing  todo  with  the  amomeat  botwoen  the  plaintifia 
and  Load  Wodohonse,  ana  thsro  wao  no  pririty  batwoea 
him  and  them ;  bnt  ha  war  entitled  to  olaim  from  tlM 
phiinti&h  looh  ooinpenaition  m  ho  woe  entitled  to  ai  to* 
nant  voder  bia  loaaa,  At  tho  timo  the  agreement  was 
eukoAd  mtah  ho  had  »  valid  Moomont  with  Lord  Wodo- 
honm  for  a  leoae,  and  he  ha4  im  ao  wagr  poejudkoi  hif 
right  to  oompenmtion  from  tka  Oompaajr.  Ailor  Ma/- 
ftbaahnma,  1844,  Bayea  was  teaoni  onwr  bia  agraemuit, 
and  ho  had  no  notice  of  the  aBansoment  between  tho 
phuntiA  and  Cord  Wodsbooee.  The  plaintifis  had  m> 
eqnity  agaiBai  BoreL  If  they  bad,  aader  their  a^aee- 
ment  witii  Lord  Wodaboua^  a  ri^  to  be  indennufiod 
b^  him  ogainot  Bayea's  tmm  for  oompenaation,  they 
n^lht.baTo  bioagfat  an  action  againat  him  or  hiooxo- 
omton  for  the  amount  awanlad  to  Bayea  for  compou»> 
tbm;  Then  waa  no  aooh  oemplbiation<rfiig)ita  aa  jao* 
tifled  the  inatitutaoa  of  a  suit  in  equity. 

WatpoU  and  CJumdUmt  for  tho  oxeonton  of  Lord 
Wodafaouae,  oontaoded,  that  Bayea  waa  not  en  tided  to 
oompenmdonao  i«UDU>ftvslonnr  puiod  than  from  jwn 
to  year.  Hebad,at  thedateof  thoagraomeotbetwaoa- 
Loid  Wodobouae  and  the  phUotifibu  no  vwJid  agreement 
for  a  laaae^  and  tho  land  aold  to  me  Compai^  wm  \xjf 
aoddant  indndad  in  the  leaoe.  If  Bnyeo  had  «  buadiag 
agnconent  aa  agaimt  Lord  Wodohonw  for  a  leoae,  tbon 
the  fiOOQ/.  pud  into  tin  Bank  muat  boar  the  compmaa 
ttoo.  Lorn  Wodahonaa  peraonaUyinovned  noliabili^ 
to  pay  anch  eompenaaUon.  The  daim  might  have  beaa 
aettied  nndw  the  componaatim  danaai^  wiuioat  moomM 
t*  a  oonit  of  oqni^. 

^VirMr,  in  fepfy,eUod  sBonMrttT,  ITaaaoi,  (1  Cn  ft 
Ph.  96). 

JUw  £l.--Jjoid  LaxauiB,  H.11.,  after  ataUng  tho 
oimimitaaoeo  zdBtittjr  to  tae  agmement  between  Ao 
plalntUb  and  Lord  wodabonm,  and  those  relathig  to 
Bqrai/B  a^Ucatlon  for  a  now  loeae,  aaid— After  tho 

rementwith  Lwd  Wodabonae,  and  in  Jnly,  184S, 
act  of  Parliament  pooKd  autboriring  the  making  of 
the  milway,  and  the  ptaintiffa  paid  the  fiOOOf.  into  the 
Bnk  of  Ena^and.  Aoeording  to  the  agreement,  tho 
plaintiffs  took  posaeiaion  of  tiie  laud  which  they  le- 
qoirod,  indoding  tw«lre  ocrea  brionging  to  the  Kim- 
borly  farm.  In  Septombor  the  rauway  was  staked 
ont,  and  in  October  the  plaintiffo  gavie  noUoe  to  Bayes 
tiiat  they  were  ready  to  treat  with  him  reepeoting  nia 
interest  in  the  land.  No  anawer  boiw  retnmed,  Ao 
Company  cat  into  the  tend.  Baym  did  not  make  aav 
daim,  or  retom  any  aaswu-  to  the  Compaay's  af^- 
oatioB  to  him,  till  December,  1840,  when  he  maw  a 
daim  to  bo  entitled  to  ool^p«llMtion  greater  tfaaa  be 
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would  be  entitled  t9  m  tenwit  from  year  to  year. 
About  tlie  garae  tun«s  aocordiog  to  the  evidence  of  Gil- 
man>  Bayes  applied  to  him  feu:  a  lease,  and  also  asked 
for  a  longer  term,  ^vlucU  he  was  told  by  Gibnan  he 
could  not  have.  Oilman  taid,  that  he  considerud  that 
Bayee  onlr  applied  for  a  lease  of  po  much  of  the  farm  as 
was  not  taVen  by  the  Company.  >  Oii  tiie  14>tl»  Ffbruary, 
184G,  Lord  Wodehouse,  oa  tha  advice  of  Oilman,  exe- 
cuted a  deed-poll,  whereby  he  conveyed  tlielanda  iMjuglik 
bv  the  Company,  including  tl^  portion  belonging  to  the 
Kimherly  farni,  to  the  plwnttffs.  Another  deed  wae,  on 
th«  same  day,  also  executed  by  I^ord  Wodehouse,  being 
an  iadeninre  of  lease;  whereby  he  granted  a  lease  to 
Bayesof  tli£Kimberlyfarm,inciuding  the  land  conveyed 
to  the  Company.  Gtlman  said,  that,  accoi<ding  to  the 
best  of  his  remembrance  and  belief,  Lord  Wodehouse 
executed  the  conveyance  to  the  plaintiffs  before  he 
executed  the  lease  to  Bayes,  Theu  misunderstandings 
took  place  between  the  parties.  The  plaintitfe,  liaving 
obtained  their  conveyance,  naturally  concluded  that 
Bayes  was  not  entitled  to  compensation  from  them ; 
and  Bayes,  having  got  his  lease,  thought,  he  waa  enti- 
tled to  compensation  under  it.  On  the  dOth  May,  1846, 
the  plaintina*  solicitors  wrote  a  letter  to  Mr.  Gilman, 
wishing  to  know  whether  the  Company  mi^ht  aettle 
the  claim  uf  Ba>'es  as  they  tivHighi  beat,  and  aa  tUey 
would  do  .  if  no  other,  pa?ty  vero  conoernedf  without 

firqudice  on  eitheiiside  as  tci,L.<>rd  Wodehouse'e liabi'- 
Lty  on  the  subject,  and  in.  tU^;  sam^i  nianjier  as  if  the 
Bumapaid  to  the  tenant  wece  enfoxoed  «t  i&w.  This 
Beemed  to  be  a  reasonable  prDi>oeition,  and  might  have 
been  safely  complied  with;  but  Lord  Wodehouse  died, 
and  no  answer  was  made  to  it,  and  no  settlement  took 
place;  and  in  September,  1846,  Bayes  brought  an  ac- 
tion of  ejectment  against  the  plointiflrB.  Bayes  iiisiated, 
by  his  answer,  that,  before  the  lease  was  granted,  he 
had  a  right  to  it  linder  a  legal  contract,  which  he  could 
have  enforced.  The  executors,  by  their  answer,  said, 
that  they  neithcir  admitted,  denied,  asserted,  nor  dis- 
puted that  Bayes  .'vvas  entitled  to  compensation  in  re- 
spect of  his  lease ;  but  they  denied  that  he  was  entitled 
to  receive  eompensation  from  ttiem.  The  case  assumed 
this  shape ; — Lord  Wodehouse  conveyed  tlie  land  to  the 
Company  free  from  the  lease,  and  afterwords  he  granted 
a  lease  to  Bayes;  and  by  accident  part  of  the  land 
conveyed  to  the  Company  was  included  in  such  lease. 
It  was  most  probable  that  Lord  Wodehouse  did  not 
think  that  Bayes  was  entitled  for  more  than  a  year; 
nevertheless,  his  acts  were  founded  on  mistake,  and  he 
gave  to  Bayes  a  lease  of  the  land  included  in  the  con- 
veyance to  the  Company.  Lord  Wodehouse's  executors 
seemed  to  be  advised,  that  the  consequences  of  the  mis- 
take would  not  fall  on  them,  and  they  had  made 
no  attempt  to  correct  it.  On  the  other  hand,  Bayes 
said  he  was  entitled  to  a  lease  in  1845,  under  a  valid 
agreement;  but  when  the  plaintiffs  offered  him  com- 

Eensation,  as  only  entitled  as  tenant  from  year  to  year, 
e  gave  no  immediate  answer  to  tlieir  notice,  and  al- 
lowed (hem  to  take  possession  and  proceed  with  their 
railway,  without  giving  them  notice  of  his  larger  claim; 
and  he  brought  an  ejectment  against  them  to  recover 
possession.  Under  these  circumstances,  and  there  being 
these  disputes  Vtween  the  co-defendants,  they  insisted 
that  the  plaintifFs  were  not  entitled  to  protection  in 
this  court.  He  thought  tlie  plaintiffs  were  entitled  to 
such  protection,  and  to  have  it  declared  in  this  suit,  as 
against  the  ejjecutoi-s,  whether  the  executors  were  or 
not, bound  to  pay  compensation  to  Bayes,  and  to  an 
injunction  .against  Bayes  to  restmin  him  from  prose- 
cuting the  action  of  ejectment.  There  must  be  a  refer- 
ence to  the  Master,  to  in(^^uire  whether,  on  the  2nd 
June,  1045,  there  was  a  valid  agreement  for  the  lease, 
dated  14th  February,  184tJ,  with  liberty  for  the  Master 
to  state  special  circumstances,  and  an  injunction  against 
Bayes  to  restrain  him  from  proceeding  with  the  action. 


VICE-CHANCELLOR  OP  B! 

ATTOESET-GESEnAL  P.  EaRL  (M 

11,  i84i>:  ;  ;-^ 

Grmmar-sch  oqI — hqardcrs-r^ 
The  J^oiutdaiion  Deeds  »f  a  Schoe 
^  Lancashire  uiere  in  vaf^.A 
j;e^Ci2  J'roperlji  to  Fe<^ees  tin  JQ 
Ttcguhtiwis—tkai  no  Person  A 
liat  the  Master  should  teach  ^ 
that  no  Scholar  should  hring 
School;  that  m  Scholar,  of  wft 
refused;  l/iat  tieui  Feoffees  shm 
Persons  tcithia  the  Parish  0 
Exhih^iovs  should  be  ^tvcn.^ 
Mailers. had  taken  Boarders^^ 
Exhibitions  /or  many  ■  Yearsi 
Decree,  a  House  had  been  buil{^ 
of  containin0  Twenty  lloardert 
Noblemen  and  Gentltmen  not  n 
Held,  that  no  Master  sh&uld  bt  i 
for  the  Future;  that  none  A 
should  be  allowed  to  compete^ 
fvture  Poofe^s  fih(nAi  be  cj^oia^ 
or  having  t/ifiiK  i^cc  of  Bfl 
Manchester.  ,  ^      ,    .  g 
By  a^  indenture,  bearing  di4f| 
and  ma^d  between  Hugb  Oldfi 
the  Rev.  T,  Langlev,  Hi^h  Bi 
Bolph  Hulme,  gentleman,  of  il 
and  Convent  of  Wlialley  of  th* 
Warden  and  Eellowe  of  the  - 
of  the  third  part,  after  recitinj 
often  taken  into  consideration  ti 
larly  in  the  county  of  Lancaste 
b^n  in  want  of  instruction,  as 
poverty  of  f  hew  parents  as  for  w 
should  insU'uct  them  in  learning 
fore,  to  the  intent  that  there  ab< 
to  teach  youths  and  boys  freejj 
to  be  given  or  taken  by  him,  hao 
as  therein  mentioned ;'  and  that 
hereditaments  had  been  demiseil 
lows,  to  the  intent  .that  they  wil 
form  the  agreements  tbereinaftei 
ncased,  that,  for  the  performani 
great  a  work,  the  saiu  parties  ( 
that  the  said  Hugh  Oldham,  Th( 
should  provide  and  nominate  i 
regular,  learned  and  fit  to  be  a  1 
struct  scholars  in  grammar  in  tl 
according  to  the  form  of  gramn 
school  at  Banbury,  and  an  uahi 
mar  in  his  absence ;  and,  atler  t 
above  named,  that  the  said  wu 
time  being  should  for  ever  pro* 
the  said  warden  and  fellows  the 
nnally  10^.  to  the  master  and  t 
person  was  thereby  appointed, 
without  anything  to  be  therefon 
his  stipend,  instruct  all  boys  ai 
town  of  Manchester  coming  to 
pointed  for  the  purpose;  and  i 
appointed.    And  it  was  provii 
nomination  of  a  master  and  ushi 
fellows  should  cause  the  said  nu 
ively  to  take  an  oath  impartial 
teach  and  correct  the  boys  and  a 
diligence  therein ;  and  that  tbey- 
smaliest  gifts  by  colour  of  their  j 
ing,  except  their  stipends.  By 
ment  made  between  Hugh  BeX 
Bexwyke,  widow,  the  com-ini 
comprised  in  the  former  deed  w 
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wii  id  OA' Ifflffi  of  k-  aMa-poU^j(^^*(gh 
land  Joan  ^exw^lce,  to  tlie  efFect  fonowiAe : — 

r'  "  V^kt'ffrstninaT  wns       fitihdition  of  all 
that  Uie  late  bishop,  for  the  love  wliich 
J'^€  coiinty,of  Eaocaster,  coTisidciinp:  that 
'it^Ta  leartiUg',  Vftf^e,  and  good  manners 
'ae  kcj*  ftn^ ';^'iiDa  to  have  good  j^cojile 
,  iacfeeiand  wlinted  in'thc  same,  as  wtJl  aa 
V  Of  Ihctfiiniiioo  itfto^le  there,  and  that 
Stiif  tiaMet%''*f^^  in 


Tiiat 

kAd%^?bW^t^K&d^  heen 
^.  ^^Js  'tt^Hib  'Specified, 
¥affi?3n%^™  school  to  be 
ni^j^Hhout'arty  lodging  there 
Imsiter  or  of  any  usher,  or  cither  of  them, 
petson  or  persons  ;  that  the  scho'il  slionld 
trfithe'inaiJe  clean  hy  two  poor  scholnrs 
hfedse,  the  same  scholars  ihcrpfort-  to  have 
rfwjjicVjirat  his  firtt  admihftig  one  penny  ;  that 
'  '  Qsher  for  ever  from  t!me  to 

liof  iiiftirrt'^Jf  iwhift  CfWitity  W 
Wan-eMM;  be 'refused,  exeept 
ii:*frSity."'That'ifiiD  schMarthoW 
It  ^-h'-oi  wear' '  fifty 'Jafef^  hJrtiper,  nr  otiier 
in'asirv.,  rrorfirhlt'lftfellhtiiHihtkH  Staff  or  bat, 
tnea'-knifK   The  WhbKrS'Wiitl  use  no  cock- 
itlier  unl8*ful  guTrt?*; 'tfrtd  riding  about  for 
M'rtlitraiKpoTts  hflfl  in  these  parts,  which  he 
of  Iwftih^,  and  to  cHsrge  and  co.if5i  of 
'■'bf  ihelr  ftierida.    A  diffeltiit  hour  for 
lintW  fbrthtwe  who  came' far  for  their 
if'iH  '^ehbttr  lOutt  bribr  tt(Mt%or  drink 
'i>6t^ther^)^9^fii«BnikSt  i^i^S'&ni^c,  hnl 

jg'ftfeii'iidiat^&ff'Bffirti^Mih  itfi^^ 

ifeltdtis^Wtfii^foW^,  {hei<^  to  eat  and 

-id  ftbteM4WWA*the'miittbtfr'^  fouii 
rlo*afal*'Htfe  feofFment  tt>  twelve 
tnd'  lrtJnttt  persons  within  the  same 
,and  so  in  like  manner  from  time 
ea  it  ahftll  happen  the  chest  {<>  he 
tie  Eura  of  40?.  sterling,  the  rest  to  be 
_  fXirifiition  of  adrolars  at  Oxford  or  Cam- 
iM  b.wo  tjcfeii'  liroiTglit  up  in  the  snid  school 
fit-rrianii  alsd'trtily  such  as  study  art  in  tlie 
""tie^ainltosnch'as  lack  exhibitions,  hy  the 
the  uAi  warden  or  deputy  and  high  inastcr 
^^k^jib^^  'dtli  licl^     have  yearly  above 
i^kcnih  jli^ii^tiinejM  he  have  some  pro- 
of btie'cimeff^  0^  lislL  Of  oth6r 
.  bf  ft^<i'iiiilr^.  Noi^Wniifitshding 
«Mid£ti((^:'t>e^'r(t  Wtt^n,  yet,  be- 
totne  taipy  fttiagS  may  and  shall  sur- 
nlDdry  ocC^loti9  and  causes,  which 
iiig  w  thfl^  present  acts  and  ordinances  was 
to  come  to  mind,  in  consideration  whereof 
:«»,tnistlng  greatly  to  the  fiJetity  of  the  alwve- 
•"^Meos  and  otliers  hereafter  to  cume,  will,  that 
titaf:ti  frurn  time  to  time,  M  hcn  need  shall  re- 
tailing to  tbcui  discreet  counsel  and  men  of  good 
:,  Iney  to  have  full  power  and  authority  to 
J  uxnu^  expound,  and  reform  all  the  said 
t^mtm^  fki  wtHiiiHiixauUTj  usher,  and 


TV  "fail 


bttlAe  MM  fNitf-nsbotol  fftfia^^'-  'RtMk'liMtrvmeAtB  on 
t»ilitod-t«l|ln.Stic4e6itlH  IliMrtrof  the  GhatftyCom- 
HAttlM^'  p^di(}8i>i  «rt  lattifi^deiltdrfl  did  not  refer 
to  iltie  -oHwttua  -HikdMiMt  l>il»><ttte  two  together  bad 
aluwytt  hik^-ik^mtid  W't&a'  foftndation  deeds  of  the 
«£h«i»1i> '  tn'1<^»^<t}uitlMitt^«f-6oraemt  fbimded  and 
«ir<foi*«d>i^xtel!n-'MlilalaMfal]lB  ofl8J.to  26^.  «aeh  pxe- 
mUmj  tMklite'  %Arftwf  |f«Mni  ten  the  rapportrof  scholars 
at 'BlMiittoi«iOemg«^  <^kM^ Which  Bcbblan,  lUUr 
lb»>«i«Htlb^  ^'iM«hMe^(¥e*(t>"1M  ^hMedtttit  of  the 
lHM'Maiidi^ifoi>4fi^(ariilifaitt<4iBl^  choioBk 

S>ttft''b«tW'1tt  tlf8  otbttto^PIMMMW^^OU^^ 

toMBv-iuiil  tUS  <d«^cll»a%^'WtliMnv«'>«li(t^  'tmrtt 

(rMhtM<iti'M^Iai%-'M'«a'>MMdh«»a 

fl«tafltt«ff'idt'-MBiaiMr>«i  Mkiil«MA'."^'^'.«arinal 
m^^JiM 'i««elM&  l«r\ipi^fli<A»<^f  4000ft  iriy«iHr;'4Ad  a 
U*wlt}difl^«<i>aB^ltt'<t]l«'^Wda^ef A«^tnM^  The 
imCfeetfltMd  iMRittefl  fM  i«l4M«W'of  tft^i  iwnnWH'H'itod 
md'arnhm  (^^^lidMM&tttAriri^^  OiW  lalk^  tlU 

M»;<iMil<tHr4mt«S''lifJK1h«<tim  flHd 
lf>lf«ifeMHiMl  'teade  b^e^44li«ftb  j^pi«)V«  oC'W  scheme 
ltft»4H«  WerMg«ttiftii"vr.ihe  sehool>  %hit  Master  ap- 

tlt»is4«iid»^^d  b«<'htfitfi»i;<m  liigh^naBtB^,  iind 
^li^iftia^r  %(U)t  tt>  liavfr>in>M«y'to  take  tWenty 
bMM^.<i  ^iT^  iftH  ^iheitMw  'exUibhions  of  60?. 
d']flM>«tMA<?ot'fiMi^yea#§;'^iItiiMe  indiviatuMj  of  the 
^^i«£tetlN«  ef  ttrt^'o^ntaleheloTB  of  dvU  law,  *ere 
w«ktfHr)iArtt^>uaid]dat«f'.'''TMs  sehiime  was  carried 
ftoio  '4mm:''  Jft^tM^mttxpt^AeSi,  a  Utge  in  bnildw 
hgtW^Tt^Afify  hetise.  ¥be  ftaster  took  boarders  in 
ft«  ttti^'fhe'lKmrdiin'Wiire  allowed  to  be  candidates  for 
^t^'felEhnSekta^.  Ih'  May;"19as.  an  information  was 
mvm  Sy  Ma^mbltaiitB  onKaaithester,  oWecting 
t<^tMe*llHnW  J^]ffi:<  K'Vabie  oWV  be  heaM'^befim 
l^  '^Mmititt  in  im.  (i  Ph.  7S7;  4  Sftr.  1102). 
^firliOrM^.'decided''  that  no  part  of  toe  fimos  of  the 
^fftflKr-lrtm  tftovhn^  tp'  he  applied  towards  paying 
pr^mlttjn!^' (^'WiatibitfopH  tO^Mjfk  iHatk  were  or 
thc^ffe^'mi^Wve  boaVdiej^  iii  thcrliMiwof  any  of  the 
U^iAM^  «^e(!tfeih  e^tinrilng^tti  payexhifiitbtu  already 
|trtult^'  ih^-tt^t  snfeh  b^^ers  were  not  in  fotnre  to 
wEsriTe 'WSrtftfie  friiin  'ifie  funds  of  the 'cliarity  in  any 
nitttfnlsr'by'Which  tlic  cxpenditnre  of  such  funds  might 
be^  ftit^ren^dj  and  a  reference  was  made  to  spprore  of 
sbiA  alWt'atlohs  ih.  th^  former  scheme  as  might  be  ne- 
ctefyfb  ea^'fl^  l^e'.i^  «fl^'''¥he1r^ 
m  sdioi)!  "ritMkei:%  'Me^otiVM-Ularing)  vhleh 
cadie  dn  to  ^^^[^  mM  ^  ^md&tirst.  Hii 
iudgment  H'  i^j^feti'l  W-W^lft^'  nSfe  flUIy  7  Jar. 
S59.  ■FroW  'tliose'reporta'liwni'W's^n  that  Lord 
lyhdhatsfwas  of  opinion  thit  tftATba^mer^  were  enti- 
tled to  sharb  in  the  exhlhUioUi('aira''^faUaiiU';  and 
hei«ferred  It  to  the  Itfaite^  to  IbqtiiVe  aiid  state  to  the 
~6trart  nnderVliat  restrictions  and  UmitationSj  iand  sub- 
ject to  what  Conditions,  (if  any),  the  master  and  under- 
maslert' slipuld  be  allowed  to  take  boarder^  Into  their 
houses,  ana  in  otlier  respects  affirmed  the  former  decree. 
The  Master  in  ad  e  his  report  on  the  I'th  April,  IQ4S, 
finding  the  flu  ts  above  stated,  and  finding  that  the  an- 
nua] income  of  the  charity  amounted  to  3351^,  and  the 
expenditure  to  80641:/  and  he  found  that  the  diflbient 
parties  had  made  statements  by  affidarlt  and  lAate- 
indnts  of  &cts;  and  he  KUed  that  he  had  made  eextain 
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aUantioia  ia  tfat  fbinMr  4eliMa«,  and  aMwwJ  the 
aUttwd  mIuiu  to  hk  report.  Tlu  matoulMutoof  tbe 
midwM  «ii:th«  a&dwriteant  atetesMiiteol  fiots  wOl  be 
fi>iiBdiBtiM«i8iHMait»«f«imBiillMlow.  1Jh«i^lend 
■ohevA  flRBwtod  of-tninly4im  rake,  mmog  which 

1.  Tbat  the  paamt  •obetd-^vMn  cr  seme  other  wotm 
Ml  he  appointed  to  tiw  we  of  the  high  meeUr,  in 
xrhkh  the  leHvtd  langniM  ahiia  be  teght  gtb- 

S.  Ttut  other  reeau  diall  be  piaiidedt  appnpNeted 
toisntaitoiM  iiMitMWluMi»th»nidi»wBto«ftbe  llngMeh 
JtMyg^in  wMagtJud  in  tba  ftinilMwtntel.  ratbef 

4.  &rthe  pnfpeeeof  giving  inekwrtion  in  4he 
hIghephrMiohjB  of  roettwiWetiiie^a  Tinthwnetiftnl  neter 
mU  be  appointed^  PmrUone  wn  alia  made  4w 
Imnhirr  modm:  hwgntgai^  srte,  ndeoteHsea. 

JJ.  Timt  the  hich  auarter  ihaU  reeem  a  salaqpnat 
caceeeding  tfOJL,  and  -ahfdl  be  pmrided  «ith  the  ue  af 
A  hoaae,  and  10011  hare-ihe  imvilago  of  Maeinng^aif 
Mnher  fif  boacden  nBA-aoeedingtweniy  into  faiaMaia. 
Sliakthaaahe^diaU  hvaa*  aalary  aotaoKeeding-flSM. 
mki  a  haiuc^  and  the  psinlage  of         fiAma  beaidoii. 

16.  That  m  anMialieKaiiwation  abdl  takaplMe^aRd 
uemloaM'to  •  Tea^snnuaot  exoeediiig<ML  ^^einted. 
What  tvelre  exbihai«iB  of  QOL  ttik  per-uanun^  'and 
faiyiabia  duhug  ianr  yaaia,  Bhmdd  ha  awarie*  to  aadh 
cf  tikoaaidadhdare^ttittfauFtfiaaatd  aeluwl»and  gehw 
4a  noideat  tttber«f -the  nnnreii^iei,  ae-ihiovild  be  ^rnuM 
duly  «ialified»aatbeniB  ■Mutfonedt  hutno>sohelaito 
ba  ^igU>la  to  raoelira  aaiy-aiuh  eoibilritioB  unlaai  be 
ifcanld  Incre  been  adneatod  at  the  eaid-eehaid  for  &e 
lyaae  of  five  Teaxa.ooneeontivttly  at  tlM  ieaii. 

Thb  leport  -troa  wnfirmad,  ud  lha  aaoaa  new  catBH 
an  ^'fiutber  diseetiou. 

.  £Mie^.5MP)s  anditfaAkM,  forthemlatorB,objeetod 
(to  fte^MaetoT's  acfaeue.  Thqr  piopoeed^  fint,  wet  no 
haarden.Bhamld  fer  the  fiotwe  ba  taken.  Tbe  'oharity 
«na  intended  for  a  day-aehoal,  ae  it  ie  azpeeealy  pre- 
sided that  no  one  ahonld  lodg»  in  the  acheolj  and  that 
mo  eoboUr  ahonld  bring  meat  «r  diinki  Lord  hya^ 
Irani  appeand  to  think  «hal  the  feoffeea 
Mweaed  to  make  tiua  ahaiige  in  the  nlea;  hnt'thaf 
Iwd  not  pavter  to  make  ehaagea  conteatjr-ta  tiw  rolee  m 
4hB  foundation.  6e«ondfy^  that  Moe  of  tbe  pneent 
Aauden  ahonld  be  aUowed  to  oompeto'  ftr  axhtbitiMM. 
fioaidflBi  in  the  maiton*  hoiUea  had  greeit  adMntag4i 
prar  day  boji;  they  bad  aceeeiUn  to  the  maetora* 
^nrjt  end  prirate  inatmctien  fa^  the  tvaetMs.  The 
fllanae,  that  no  boy  ehoald  be-  rejected,  evidently  ra- 
^Hndto  tbeblaoeofhiebirtb^nottohie  reeideiteei  St 
van  ohiions  that  tiia  fonnden  had  otdy  in  vie v  4he  he- 
tMftt«f  the  nativee  of  rnHiehiiic. 

Cfa  tSbtenfcir Ctmmul  tad'WMy  (with  wheae  km 
AHon^-Gmtimt)  ooooaned  goieraHy  wMh  tile 
•adatoia}  thay  objcetad  to  beardere  bdng  allotted  4o 
Mipato'to  eKhifallieaa.  hat  lift  it  to^  AmfrmMur 
tta  maeten  dimild  ha  aUoved  to  tabahewdeiB. 

J:  Perfer  and  .BMaiawe,  for  tho  trnatmm  Many  af 
ihe  OMtUn  which  bad  been  dieeweed  weifr  not  now 
apan  qaeetion^  bat  had  beendeelded  Loid  Cotlea- 
ham  and  Lord  I^yn^iet.  From  the  eaiiieet  time  tin 
■waetote  had  been  aUawed  to  take  boaedeta  Into  Aeir 
«wn  readuioear-a  pmatiee  whioh  the  Court  bad  aUowed 
4n  BiaminghMn ,  Rugby,  andather rimiiar  e«iiaeJa.  With 
-theae  pveoedent^  Itamudnotbe  said  tibattlwewasanf 
niaeamage  in  the  Oonrt  allowing  the  piaotiae,  or  that 
ihe  oondnet  <tf  the  tmatcaa  in  Mehlng  ite  pennlsidon 
mm  in  any  vay  repnhenable.  In  the  eaee  of  the 
Bagbr  School,  it  waa  aoasideied  that  t^  beet  kind  of 


aehwd.  Ithadbaenalre«iydecw»d< 
be  admittod,  but  it  was  referred  to  tlielbtetil 
qaiia  hear  for  it  wonld  be  extent  to  pk*  i 
BiriotioH  npon  them  when  admitlAd ;  and  it    i . 
ttUs  part  ac  the  •aubject  that  hit  Hoaw 
jnrieeietien  at  all,  the  Houee  of  Lords  'i- :  . 
body  that  coold  levgne  Lord  Lyndhur>t%  o 
that  Mist.   Mr.  Betfaell  bad  proposed  ttiit      .  . 
ahottra  be  eligiUe  for  any  scUolarahip,  ex!ii>>iii<>D,  < 
meswm,  for  which  a  free  boj  vm  *^>^  1>4 
J>aefaaaa  of  Soaunet  had  eadaaai  ■' 
fion  laf,  toSSLaa^  forwidehdil 
hh^aadifeinBld  haa  greet baidshlp-ttti 
tion  ahmdd  ba  InttaduoM  pieTentin;  1 ' 
aaalaadfng  fegrtheee;  tbe  ume  might  Wi 
fiahae^B  axhaldtions.    TbronBhont  the 
wage  no  vravioana  confining  the  school 
poor  of  taeitoeni  or  to  aU  the  bo^s  of  the* 
aivaly.  Haw,  flie  beat  way  to  edw»te  tht  t 
put  them  on  a  par  with  the  rich,  and  to 
noarter  to  whom  the  children  of  all  elapses «« 
Jiiwbnld'  he,  therefoi*,  an  unforiunati'  ihiMhtt 
diarity,  if  any^  restriction  to  the  poor  tiiily  aodi^ 
enforced.    As     tlie  taking  of  boardire  bv  ihe  mW*. 
it  would  be  eeen  that  those  masters  were 
teaeh  the  aobtdara  Aaa^  asA 
iMag  am^  ^reward  ^hmtm.  ' 
forhoaadiag  and  lodglagifaa  eUldRn, 
ing  tfmn ;  thanfon,  they  «o«dd  not  bei 
baeaoh  hi  ihe  provWen.    The  boye  vU-m  \h  n* 
wae  to  tenah  wen  aU  the  b^  and  chiK. 
of  tfuMhaetereaniing  to  lum  to  tbe  plac« 
It  waa  aaldtliatithe  rich  posaessed  an  eda 
the  paee  by  bearding  with  thema^tcr;  biit,4fl 
dren  oftbe>rieh-did  not  board  ^vith  liim,tbni 
^  prebebility  be  sent  to  other  cltT^vinen,  ^  ,, 
we«ld'ha*a  aimilar  advantage-  with  n-Lurd  to  tW 
«afcy  in-wbieh  Ihev  would  mcv,..       tln'  sc«a1 
waald  have  to- valuable  book-;       iliat  tbeif' 
-baaedera  gnvo'them  no  advantages  which 
netpeeaesankid«rothet*oiMnaMitanc<a.  Sel 
am,  the  baavdanwaM  «l!ia0le.«if  the< 
Lyndhpntlwd  addlWaif  ai^whatvlghtli 
to  make  aa  «in«iMoii^  ilatot  i  hf 
chuaeaaaMingBtaMkoojectBofchaHty— oari 
contaad'for  tUe  aidubitions  and  one  who'  ceia< 
Thoae  staitittea  expressly  provided,  that  ewrj 
aortingtO'tbe  sohool  should  have  his  name  wn'.'-u  a 
hook,  eothat  it  might  be  known  who  had  boeii  ^-rm 
1^  in  the  sehool,  and  who,  therefore,  could  o-iiKa* 
eaMbitione,  scholarships,  &c.    Tliat  1>»tU  f-'^'J^ 

nieere  tetendcd  to  be  taught  in  the  sc1iW< 
from  tbe  foct  that  it  waa'  provided  th.il  Wl 
ahonld  oeiAe  arnied  with  his  da^'ev.  i  "pn^ 
otberweanea.  It  was  known  thattln  ^^'h^^O 
in  ^Kiae  daya  oanled  hangers  and  dBgearv  eti 
and  poor  bora  were  arm«d  with  hate  and  aNrttt- 
toa>  wewpiiohtbilcd«naiMaMarg  ia  oMMfbt*"' 
aehaal4«aai,  aiding  ahoal  ftviialAv,  a«4  w^gj 
h*ingtngmta«Mato«poia«beirlri^^ 
aoaie  af  -tha  aehMH*  waia  thoaa  who  htv^^ffl 
aotdd  affiwd  their  indnlgenoe  in  those  ivvAr,  a* 
net  that  their  iatroduetion  into  tlie  school  would  in 
foN  with  their  adiolaatio  dnttee.  Then  it pi^n 
that  no  eehalar  or  inlbnt,  of  whatever  county  aj 
he  may  be,  reeerting  to  the  school,  shall  bejN 
Nothing  oeold  ahew  more  plainly  the  open  conwH 
of  tiie  sehod  Uian  this  clause— no  one  resortiDg< 
aoheol,  Mge  where  he  midit,  was  to  be  rtfi" 
miaaton.  Tbeie  is  an  express  clause  girini^r 
the  feofFees  to  sognient,  increase,  expound),  sno 
the  ordinances,  and  under  thia  power  thev  1 
rfght  to  give  the  maatnr  panai^on  to  take  boa 
Then  aa  to  the  taking  of  boardera  hr  * 
BMstan^  -thia  eanld  aot  ba  aaid  to  he  a  fieWi 
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M  Ob  ■tjtitfM  JWMr  «>ftliMfhliJ  the 
<i«higc  Wwit^JL  Th*  TivntmSahool 
:  ly  Otutral  r.  lie  £ari  «/  J)mmtf  16 
.NiB.lQB7>faad  kMo  wfMuil  to.iB  wMch 

m  BflC  i*Mgr  ^My  Uottcat  wtik  dut  of 
SckoaL  IWTiMrtMi&dKoriedMiatad 

thti         Mrihii^  mi  otfcT  yrtfrMuM 
ft  ww  iwii,  :thrt,  fimn  a  dm^ 
MA'4B«i  >lh«  ihciMCi,  which  a 

1k-  WCT  .iiililnrtiiiiBf  «f  tbo  tiigiiMd 

Mt  tht/lHi'iMw  •  Im  m^fwrnhn  mml 
■tTMiat  'If  mwiilij  no  «■  hut 

«al^atMif»  aMiMif     tiii  htuH  of 

aafl  lUmiM!  A«m  to  «MUpele^ 
ngiiitf  IM,  wtfl  K  ti  wfewd  to  th)  MMhM 

«lr«pMBittMfctb«  ttiMiiM  bam  Um 
[  Mi«(  MadUni^  U  w  aawlwrft  alidad 
^wii  »in  iifci  aByj»la  aUi  iiiiw  ti»» 
if  ftaMMkadromr  to  Mala  aasfa  a 
■toamthair  iffiiUrttaM,  Hwl  pap- 
,  (timiw,  awl      k  ■  flaMiyttmeW 


nwH  Mek  ^rafca  |»kRiaiB  tfca  Iran 
(  hUaa.w»>«w  i%  that  U-isfKMaMly 
i*tiUtBt<Bafiha«&a(d.  Thawatani^ 
'  nan  noi  treated  diffsrentW  tnm  other 
I  ibmrd  t«  Bnppo6«»  that,  being  in  the 
they  ham  nob  thftadvaataga  of  Ui 
*•  VU  tomten  admit  that  a  la^r  pn- 
'Aintiibitions  has  gone  to  the  boarders  than 
I  bat  ihtj  gtW  as  a  nason  that  the 
>  dm  win  atsT  lanott  «C  the  ndiaol, 
ittdr  to  g»  to  -O^iii  «r  Ca»ti«i^; 
jmlfal  «Md»ia,llMt«aii«lt8  iMei^ 
biteito<of  MmalMitex  hav*  fcettt  (BvarMd  to 
ttb  abvfiau  Oat  the.  aartar  wUl  take 
toaitav  ■■WMfolftM  thrir  anoaw 
•ttar  boaidevto  aqnw.  in  the  XkcBm* 
»  Ii^  (T-ottonhew  pat  kii  d»- 
idi. ,  I  Witt  adnii  that  thaw  ax- 
IwmU  pn^Uy  oaosa  the  school  to  he-of  wtaaL 
rtt^tii^diaoBaaa^tf  itiay  toaU-Eadrnd, 
14  bettaa  sehael  tlwM  if  aaafiisd  to  Jtaa- 
istm  that  iiM  baaa&t  to tha  tahahitaote 
ICthftiaaabaT  haa  Aiasapemer  akaaaC 
^vtmooi  that  he  w31  take  laueh  sKooe  paiaa 
i»aad  aegfaat  tha  athea%  who,  aa  tha^nuMtote 
J-wc<ri4eaai,  talj^  maa^  a  ahett  tiaaa  iu  iha 
'  aiB  thes  ytii  to  aame  oankOMrohU  pnnnt. 
tuiithtto  iMpiita  hflnrroa  eaa  Huhethaa 
Uaheol  far  tiia  rion  a£  Engluid  geaeiaUy,  hot 
guboaad  to  kaew  tt  aa  the  faatii«  whkh  ahaU 
Pwtktowaaf  iiaaeheetw.  It  most,  I  aanadve, 
"(liiMtkitthafaaanfamaas^Mtto  han  aaha- 


Mtioaa.  Thek  m  totha  vnpvletr  «f  iMng  bcutea 
at  all:  the  nuatea  in  their  erMMMe  aayi  that  it  woaU 
he  iaaoDvaftiiat  to  dtvida  Urn  sehad  Into  ooMpeMag  aia4 
nan*eaai^tiBg-4i¥iiaeM.  Nftw,  I  hawshewn  tiiat  tha 
he>riew*aghtiiattohaaUawBMltoP>Bfcpa«e;  tbeeeOaa 
the  only-  way  of  prerentinff  Uua  dirinen  will  bo  to  adD^ 
d«dB  tfieai  aMenlhw,  The  aAatara  say,  that,  after 
Loud  Ca*taiihT?e  j*dMant»  tha  itooibar  vt  baaaMa 
4windlid  horn  thhty^thiae  to  AtUtrnt  Mt  they  admlk 
that,  at  the  eana  tlu^  tha  Bomber  of  hoy*  bad  iaeraani 
]iaaKj8eto40&i  Md  itfciipmii  Aaithwi  are  la  Man- 
<h«aM  4QfiOl>  imm  hit«M»<tfa»  4n  antita*. 
toan.  Xhaya^y  tlMttlM  §aitaial  atatidwdaf  laanli^ 
hit  been  lowered  in  the  aohool.  I  aay  tittt'i^vm  Om 
hffa-of  /irnhntn  a..battor-oha^  they  Ulbg  tha 
~  piti}ni<i*i  M4hat^i#i»*iaihafiniltaftl» 
9  if  Aay  ware  to  amct  fliiwiiiiiie,  the  alanM 
would  be  naaiaiaiMl,  ^haabawi  eatd  that  LetdCe^. 


tmhaiii.  by  Madeerae,  adaaWoii  bDatdom;  hatha  laya 
4iatiMtty  lhae  tuty  aaa  net  atgaaU  of  the  abaiity.  li, 
iharaife%  the  toartan  'hmn  thao  to  teach  fiieae  haw  It 
iaahrioua^hafcthaatoff  bf  naatcaaiatoalane.  Tfaefe 
to  to  4ha  traataeac  the  pinpaitj  li  to  ManphtBtwy  at 


RfoMa  wiof  Ui  mitiitafcJhat 

iakev<afe]]rdw|httoha>«hantta»1   

JmL.  U,^sxm4SmAWtti  tm  ♦^aai.  In  tUv 
aSto  jlmtwy  Ommml  £ml  Aaat^M;  tha 
aneatioawaadtta:  whatia^  aBBaiiffaig  what  had 
dHM- W  uy  Lead  OoMB^ao%  ml-whatifaad  hean4 
waada  Jana  hy  my  J«4  i^mdbuat.  I  eonU 
a  daDdMv  whmb,  VKfamomg  to  Mtow  what  my  Laii 
Cottenbam  had  atready  dmi^  wenld,  to  a  aattata  Mfr 
tesu,  and  appaMMtly  (I  thiak  that  was  tha  yanm 
««Bd)9ab«Mid  whath«had  doM.  Kaw^  iatd  Coi- 
teahanni  made  the  decm^  wUhi  a  gaawal  ibiiiaialiiM, 
that  boaideaa.iha^  not  ba  adnuHedto  axhtUthmsi 
and  adterward^  i^on  a  xa-haaaing:  before  my  ham 
Ljrndhaaak  Load  I^ndbnaat  ravwaed  that  paat  of  thi 
dMn^and  ha  ant,at  thaaaaaa  tfaa^  arefiitoaGato  the 
Maalar^  to  thaaSmt  af  iamurinff,  w^athar  thatoldM  of 
Aa  toaadda  ia  tha  way  that  thmr'hadhacattatea,  eeaM 
be  attrihatod  to  any  awate  akeii  by  tha  taaetaN  to 
tha  paaHftoa;  and  he  foawkd  htaaaelf  in  that  mfttt, 
«patt -a  paovlsioa  -to  tha  aeigiaal  atatotaa^  whiA  gara 
w  tnstoas  to  «BBMai.tarm*,  a  power  to  vaiy  tha  ala* 
tatasf  to  4dtar  tfaaao^  ud  a^^naufe  tham^  and-  aa  a«. 
Now,  it  taraaodt^ttpon  the  docamaala  which  waae  ari^ 
daoed.  hefbrn  the  Haster,  aad  partiralariy  that  attdavU 
of  Mr.  Biriey  and  otham*  that  aH  tbat  hat  heaa  daaa 
with  raapaet  to  the  taUng  c£  boaadara  has  htm  daaa 
•X  mataimetaaf  the  Masters -thutoaihaa,  tor  that  ia  tha 
wi^  that  I  nadaAtand  hiaiaadarit^  aad  Uiatfaat  aaami 
to  ma.  thanfen,  that  thatobak  bypothmia  aabttwM^ 
aa  I  nadrntatod  thaaato,  Uid  lorSbnatMt  ba  tifcM 
to  have  patoaadadt  has  totaUy  falM. -  AadXalieaa 
farth«E^haewBto«bBtftatdid  BMaaAaoaid  iiot>aodto> 
tfaetiyappatt  htdans  Lard  Cettiiiim  a*  it  ^dsaa  mm 
Vpaarto  theCoatt;  aiidy  4hena(Bt«,.  tfaaagh  it  ia  a^^ 
di^rHPiaiittaBillytoaMde  t^vfaat  the  Load  Chaih* 
««U»m  hav»oaid  aad  dsM  in  »  aaassh  y«t— if  I  ^  tia 
m^tsr  to  tUs  atate*  MB^,  thai  what  the  Laad  Cha» 
aeUar  to  ia»  did  with,  what  1  miQr  a^  bat  a^  limbad 
Iraawlodyi  al  the  ftota  of  ^aaash  waa  aftarwardax^ 
VMaad,  apen  an  hypothaaa  that  the  toots  of  tha  oan 
aOght  faaaa  aat  tha  ssvaaalv  and  it  afterwaada  taiaa  aat 
tbat  .Iha  ftcts  of  the  aaeOy  nippoattog  tha  hypothada 
twaa  whieh  Lard  Lyndfasua^  aa  I  pnaanw^  acted,  aaa 
inat  tha  ravatae,  and  laaald  haiwa  mithariaac^  if  thay  had 
been  known,  an  axtenmoa.  of  the  decree  irtuch  Lnd 
Cottenham  made— it  doea  upeer  to  me  that  I  am  per> 
fleetly  jusUfied  and  bomid  oy  (he  riew  I  take  oi  the 
law,  as  applicable  to  thia  very  caw,  in  the  jndgmant 
whiefa  I  gare  apea  the  Timrtmt  Sekmtt  ease— I  aay  tbati 
aaa  paziMtly  jaatiiadto  aaUa^a  dedaiatiea  iaganind 
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terms,  that  Iienc«forth  no  boardere  sliall  be  taken  by 
any  of  the  masters,  which,  I  think,  is  quite  right.  But 
^ot,  upon  examining  the  papej-s,  perceive  exactly 
what  ]ia«  been  done  during  the  interval  since  Lord  Cot- 
tenham  pronounced  the  decree  in  1^39  (ind  the  present 
time,  with  respect  to  the  actual  admission  of  boarders, 
in  such  a  tense  as  to  shew  whether  any  tliat  have  been 
admitted  have  been  allowed  to  have  exhibitiorifi.  I  do 
not  see  exactly  how  that  is,  and  if  is  not  very  clear  on 
the  papers  before  me.  But  my  notion  is,  that  if,  durine 
thia  uncertaui  state  of  wliat  would  be  the  decision  of 
A  '  V^*'  "lasters  have  taken  upon  themselves  to 

admit  boarders,  although  that  decree  was  reversed  bv 
Lord  Lyndlinrst,  yet  no  boarders  ought  to  iiave  the  be- 
nent  of  any  exhibitions  who  have  be«n  atlmifted  in  the 
interim ;  and  the  consequence  is,  tliat,  if  any  have  been, 
there  must  be  a  further  declaration  added  to  it,  as  was 
made  by  Urd  Cottenham,  when  hegkve  his  judgment 

HI  .  ""^"^      the  present' boarders 

shall  be  eligible.     ISelien.-One,  I  believe,  has  re- 


„  J  , 1 . '.  u""*'^"'— «Jue,  1  oeiieve,  lias  re- 
ceived an  exliibition^]  If  ^-ou  do  not  wish  fo  disturb 
bim,  let  him  remain.  [His  Honor  then  expressed  his 
opmion  on  the  apDointment  Qf  an  assistant  master,  and 
proceeded:-]    l^ow.  I  went  through  all  the  reports 

trustees,  the  Lord  CbanceUor,  in  giving  his  judemenS 

S'o/n^'w  ^'S'i  ^.'""■1*  »  Reportsf  says.^wlfen  the 

point  was  before  luni  about  the  trustees  and  about  theTr 
removal  and  theircontinuance,  and  so  on— he  saVs.  "the 
provision  of  the  statutes  Is  Jistinet  upoh  thi^Jlbject. 
and  I  think  it  is  founded  upon  good  sense ;  f6r,  howUir 
advantageous,  it  may  be  tSat  lUe  tbarit^  shotild  have 
the  protection  of  the  powerful  and  eminent  aristocracy 
of  the  county  and  neiglibourhood,  there  can  be  no  doubt 
that  trnstees  residing  mtlun  the  parish,  and  peraonally 
uitcrested  in  the  welfare  of  the  infiabitants  of  the  fowm 
would  probably  give  a  naqre  regular  and  vigilant  8une> 
intendence  to  tile  establish raenf:  perhaps  a  compoS^rf 
may  be  Tfii^  T-^^^^^'^  i  'nit.  l^o-e'ver  tb^t 

whL  if  H    i  A  '"^1  .Mr^*^""  ^^f^tutes  from 

7  r  impart/'   Now,  no  human  being  cpuld 

fci  ^V'^'i.  But  it  struck  me,  upon  reading  over  at 
length  the  whole  of  the  Master's  report,  thai  he 
come  to  a  very  wise  suggestion.    It  appears  that  there 

VxirV^^  "''y  ""P^!"'  eminent  persons.  wK 
place  of  business   and  therefore  of  residence  duiine 

&  J"        parish  of  Manchester,  but 

who,  after  thev  hftvp  «i«T^u<.,i  r__'  ., 


»ft    *i  r  "r  F**'"*"      mancnester.  but 

h^ttlJ  exercised  their  faculties  for  the 

?^ J'V^'"  ^'>'-/"'^ea.  retire  out  of  the  parish  to 

Sri?  'r^^-^^"^t*>.^WJf«'-»'^J'«  a  l-^tter  air  than 
they  had  during  the  day.    T5ie  ^faster  suggests  that 

{he  oVrifT'".  '"8^*  considered  as  eligible  to 

[  ^«r<S  ^  *'"'^''V""'^  ^  ■'^"^^^^  ^  t"^""*  too.  par- 
ticularly because  I  observe,  that,  upon  looking  aVtlie 
Wuage  of  the  statutes,  the  expression  is  "  within"  {he 
parish,  and  nothing  else:  an7it  apneare  to  me  that 

JreTn 'eff  Y '"■■J^  '"^^  ^«  -Ufifathe  parTsh  who 
SIfril  fl  g'-cater  exercise  of  intellect  in  the  parish 
fh/^i  h  they  are  Sot Vf 

the  parish  at  night;  and,  therefore,  it  pppeats  to  me 
there  w  no, violation  of  the  langutj^e  in  putUnc  tlLt 
r  the  word,  <-witfiin?'  in°  f£'stt 
which  will  comprehend  those  persons  who  do  not  sleep 
in  the  parish,  but  who,  during  the  day  exerSise  tbem 
wilMn'S?  *»^>f!^^^"UiesTothe  bi  "Zl  po«^; 
within  the  parish;  and  it  Beems  to  me,  therefore  that 
one  of  the  direj^tions  should  be,  that,' iS  tKu  u^^^ 
elec  ion  of  trustees,  the  trustees  shall  adoDt\e  Bni 
gestions  of  the  Master  in  that  reject.  '  '-  ^^^^  ^  '^^'^ 

ULAltt  ».  CDtHBEaTSON.— 5. 

Ward—Settlement. 

J^l'l'i^  having  a  Life  Income 

oj  duoo/.,  and  being  about  to  marry  a  Ward  of  Court 


having  an  Income  of  700/„ 
Ihrlune  jm  'hef^  iut.  i 
j>ropedp/.  '  "  ' 
An  infant  female  ward  of  cbil 
wards  of  6f«l/.  a  year.   It  was  re 
consider  whether  the  marriage  c 
M.  with  the  said  infant  woufl  U 
riage.   M.  was  chairman  of  one 
he  derived  120(t;.  per  annum,  350i 
to  him  for  life;  and  he  derived  I 
1891/.  per  aiinnm,  nearly  the  wl 
cured  to  him  for  life.    He  was'  I 
cliildien,  and  he  proposed  to.  aj 
ward's  fortune  on  ber  for  life,  « 
life,  remainder  to  the  children 
riage;  in  default  of  cbildttn,  i 
if  she  slmuld  survive  M.,  Imt  if 
should  appoint,  and  in  default'j 
absolutely.    He  did  not  frppoa 
raent  of  liis  own  projwrty  on  her".' 
of  the  H)aiTiage,t)ut  submitted  6 
Cotirt  the  question,' whether  Jif. 
settlement.    The  trustees  of  the 
infant  derived  her  fortune  nowpj 
praying  a  dtclarafiota,  that,  in  th^ 
to  make,  an^-  settlement  on  his 
riot  fit  that  siicli  marriage  should 
^'iart  arid  Glasse,  for  the  petit 
Bcthell  iind  Heales,  on  (he  olhej 
_  The  VjcE-CnAKCELix>ni  afteif  ai 
cide  the  question  left  hy  lhe'^ 
here  the  gentleman  s^enied  to  m 
come,  part  only  ofwhit-h  was  in 
sonal  exertions,  and  had  three  i 
marriage,  and  the  young  lady  ap 
thing  (ike  70<W.'  a  year.    The  li 
already  a  family  of  his  own,  and 
peared,  could  not  be  well  provided 
or  by  insuring  his  life.  As  his  He 
proposed  settlement  was  to  the  e 
fortune, should  be  settled  on  her, 
would  have  it  after  her  death,  ea 
when  he  would  have  it;  but  tljenj 
of  any  children;  and  hi*  Honpn 
tion  to  the  arrangement  proposed. 
Master  to  prosecute  the  in^ry.  . 


VICE-CHANCELLOR  KNIGH^ 
Cridland  v.  Lord  De  Mad: 
Practice— Productim  of 
The  Couft  will  not  order  the  Prot 
Defendants,  which  are  intheP 
atorg,  as  Aolicitort  for  thetn,  and 
before  the  Court. 

This  was  a  motion  maSq  onbeh 
allotteps  of  sliarea  in  the  BndgBy 
lUilway  Company,  for  therpwdn 
admitted  by  the  defendants,  diitxU 
to  be  in  the  possession  of  their  soli 
the  company.  .J 
Porgter,  in  support  of  the  moti« 
fmlbfr,  (1  My.  &  K.  61),  where  S 
joint,  property  of  the  defendant 
not  Ijefor^  the  Court,  being  adinttU 
be  m  tbe  custody  of  a  third  party  a 
of  all,  the  pourt  ordered  such  agec 
spection  by  the  plaintiff  against  tl 
ownera  wlio  were  not  parties.  Ari 
that  the  parties  appealed  to  tbe  Hqi 
point,  the  Vice-chancellor  refused  i 
theproduction  pending  the  appeal." ' 
Terrell^  for  some  of  the  defenfl 
motion,  on  the  ground  that  the  bill 
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.two  of.thadi- 
prifi^ally  hetU  i^ade 


ittust 
I  an  iQ 


JBeaiaufe,  aciJ,  tWreftre,  that  the  documents  woro  in 
jaeayoaof  persons  wlio  were  solicitors  for  [uivties 
/(tfe  the  Court,  as  well  ai["forttiOBe  who  ^ere  still 
'^isGutlierecorJ,  lo'  s^cH,  a  s^te  of  circum- 
,  file  CoartwouU  not  ^tertdUn  the  ibotion.  In 
[Cr,  &  Vk-pA),  the  Lw-dQiah- 

It^.'io  Himijige  iipon  the  rule 
tuoae^ood  it,  hot  he  saia 
^Klom'e  pei:ullarity  in  that 
i^;?^'^Vlfl'perfecUy  true,  thiH,  if 
I  naflSs  of  an,  agent,  the  principle 
'.U,  that  tlie  possfssion  of  the  defendant's 
,  i'Ue' possession  of  the  tlcfendant;  but  that 
plte*nt  case,  the  agent  was  the  agent, 
Jftj^ ef  tie atfendant  against  whom  the  order  waS; 
Jifee4ktaki  for,  the  other  defendants."  Upon  th.e 
■itMci V  bf  tUt  dG&.  the  ^ngtjon  ought  to  he  refu^eftj 

liratoili^otherfflfflt^/^',;"'''^' ■ 
KsiailtocE,V.C.-Si'fMi  f^iilikakSiigthe  pUiQ- 
t  tifepiTtiCcostsof  the'niottbn,  t'Ws3l  I  \>-ere  in  a, 
■  *^aiis,;;.'cnlj  to ori^cr  tlit:  ilefcni^an^  to  produce; 
T  '"WEsaits,  but  also  to  pay  the  cAsts.    As,  how-! 
(W,  &  liiv  iianJs  on  the  subject  of  discovery  and' 
(if  Jocamciitf,  I  can  make  no  order  upon  tiie 
(Wptlliat  ttie  defendant  Bailey  shall  produce 
fllsadmitted  tu  I)c  in  lilb  own  custody. 


iTDESufWPsnijiE  U.vio.N  Railway  a>tj  Cavai 
C^l^ti■ANy-— Jan.  22.  ' 
BmirrT—AppUcation  of  (Japital. 
6l_{&ijwaft'flnj  ?rtT(;  (.rtinguisfml,  and  a  new  Cor-' 
fmifd  of  the  old  Members  and  new  Memlicrg, 
^ D^s  of  the  extinguished  CorjXTutiotis  vrre 
' of  the  new  Cvrforation.     Tlte  DiiwUits 
iCaUfor  Payment  of  One  of  the  Liahllities  of 
^iltinmished  Corporations,  and  the  Dr.murrer 
'it  tf  Equity  of  the  Company  to  a  Bill  It/  s'me 
^inkoldert  against  the  Directors  and  lke_ 
tuuting  tie  JRuht  <f  the  Direct^a  eo  to 
.  .  kit  Call,  Kot  allowed.   .  , 
"1^  ;!>  Kll  in  thia  case  it  appeared,  that,  in  1  fl46,i 
^ijfrtuKlCfattUrCanal'Compaiiy,  tlien  united- 


I**  canals  lato  railways.    Late  in  the  year,  the  who]„ 
»» fomed  into  the  Shropshire  Union  Railwav  and 
Company,  tlie  debts  and  liabilities  of  tlio  !^^  v  tl■al 
"""apanies  being  constituted  a  charge  on  tlio  w  liole' 
mg,  the  estimated  v.^lueof  the  ciin.Lla  aii<l  iw.w 
f*iDg  sutiscrihed,  and  the  wliole  con^tituline^ 
^  A  flld  the.purpose  being  to  convert  the  canalal 
UI«ij-s^4Qj  to  make  such  new  railways  as  might: 
i*^e'L Jlhe  hues  of  railway  conteniplated  wefe' 
rTn  ^#!3I  toStafford.flo  partoftlii  Shrewsbutyi 
tmJt^iQg^t&ouk'itn^Maiafied;  tcad  from  Crewl 

t|»fUiefef&^_  ... 
ffllftrfiaiDplon,  ttf^'WforlSyiiy  tlife  conversion  of  the 
^Ogb&m  and  Lixerpo(A'Cajial  into  a  railway  ;  and 
«^POrpose8''tWe'b^ifi'of  Par^  were  oh- 

■•i-  JUnont  the  liabilities  of  the  Canal  Companies 
Hi&Udiiefettn^the  Ellesniere  and  Chester  Canal 
to  the  commisuioner?  for  advancing  Exi  lie- 
^^'on^lfaa  ^  public  Works.   A  demand  was 


ntade  for  payment  of  .this  deht  ]^e{ofe  th«  act  was  oh- 
.taiaed,  with  interest,  aiftounting  to  300,0()p7.,  *»id  the 
money  was  raised  by  the  jMi^nal  bonds  canal  shara- 
lioM«»as  a'setiurity-;  'afu  tben  the 'B.6yat. Exchange 
AasuranftB  Company  vai(rt4  tHfii  Bioney,  ^d  the  Ex- 
chei^aer  Lo^  C^mpais^on^n  teliat}iu;  ]i}terest.%Q  nearly 
40fW0/.,  t%i'  fiMva  was .  sejCu'ted'jto  me  oblieors  in  the 
bonds  as  4  coiririinsatioa  tor  t^iV  rbkV  pkf^ta'  the 
'ShWitre  UDk6nAct;W^  iaffi^if/lW  M  »ud 
;Ch^r.Cana  Cptapaiiy:(}Bp7d  ,ii{rS);t^orj8ing 
them  to  raise  "mnay  tie  iehi.  wHjsn  doe. 

Tfhe  unloii  ttfiU  were  iaia^a^n  'August,  184$,  siti^  the 
capital  authQilaed  't<(  (Si  r^d  >ffa8.3,5oOWp^',  i^  201. 
Bh^Lre£'  and,  a(i  .act  Was  passed  for  Teosing'iche  Whole 
tindclttaking;  to  the'luoiidon  and  Nortk-wcstf^rn  Railway 

made  for  the  jiurpose, 
an  instalijicnt  on  the 
.  ,  ..  {h'e  Royal  'Kxchauge  Assurance  Company, 
in  Janviai^'th'e  ifift'Wifci  filed  hy  certain  shareholders, 
4^>'nt|ng'tn^  rigbt'Of  ^le  directors  to  appropriate  tlie 
mopey  in' t^ts  manner.  To  this  bill  the  Company  dc- 
xabrt«d%  wani  {if  ^nliy. 

'  ^a&m'oA^  fJjMj<^)i  the  damurrer,  cb^nded,  tlut. 
flis'the  Hio'p^g&f  6r  Ellesmere  and  ^estef  Canal 
''Cyn4>any  w^tji  ex^jre^ly  by  the  Kirewsbnty 

and' Stafford  Acts  on' ine  entire  undertaking  of  toe 
Sbiroiwhtte  Union' eoWpinyi  tb£  diWc'ton  Vere.  right 
M  Wbai'thev  proposed  to  do.  All  th« bVoceediijgftwere 
^"  -"-'--"aiid,  on  the  authority  of  Im  ffarbottle,{2 


-.         -   _  ,        ^Jii  LAW  JOiirn.,.ri.  o.^vo., 

,'tne  'iScniurrcr  ought  to  he  allowed',' lL|ia'wifh  eosta> 
"]]7ai^elt.  Malins,  and  IVestoiy^  tot.  me  iullt  arga^, 
that,'  as  me  directors  hod  a^iplb  po^ntf  of[Vaisiii|C  mboey 
under  ihelUnion  Abtfdf'thJ^trposi  o^'payinl  lia- 
TtttitrJW' thfe'cbWfceM'Mlty'^a  a6'«rftfto'  ftjoiy  the 
^t(^tit''fe:i8ting  capital  to  the  purpOTei  tH^y  endea- 
'VOQied  t<>''do,  to  the  dotrinibnt  of  some,  and  not  .'all,  of 
'the  shiir^noTdeTs.'  The  g^heral  powuB  of  raising  cajtUal 
yere  giveb  fb>^  all  iHe  g^»l  purposes  of '.  th^  jUnlini 
,A(;t.  an^  capIffJ'  shotU'l.he'  raised  unifei^  the^  P^w^k 
fbtthjs;  araon^  othtf  tht  te^  ■"■  ,  ■ 

'  Kjftoih^tipcfS.  T.  e.^B^  fa^ta  fieeriii  tii  4116  tO>e, 
tKaVceftain  <^rpo^'l^6tis'Wer^  in  ekiste'n^ej'iHo^  cor- 
'Mrattons.were  ^]tfin^iiuh^d|  and  ,a 'n£W  (^or^orMlyn 
Hl'mfed,  consis'tln^'of  new  members,  and  of  mCTHfbenj'.of 
'tnej^inguislifd  collocations,  all  being  made  members 
of  ihd  lyeWcoiiktration;  there  appeared  to  heno^ldng 
mpfe'"i'at?d'''J*hy.  We'ifli  debts'^dli'e.piiid;?  In- 
'M^^^f  9n%«#of,  ^061^  ^.J{MmtSf,hi:ton  Sir 

presenlt'l 
^r  LaW. 

Chancelli 

before  the  present  Lord  CIiauccHor, 


shouh 


t  have 


'bfcen  jirepared  to  decide,  that  afl  tliat  in  oaeli  iiitd  all  of 
'those  cases  lus  iieen  decided  is  judicially  sound.  If 
riot  absolutely  bound,  however,  hv  the  doctriucs  ju^- 
^iiially  stated  in  thorn,  T  am  at  feast  justified,  I  con- 


mmit  ikl  that,  Were"t!ife''-auih'(frftl^''to'Wbich  I  bave 
l?«f^rred  '  6?it'of  'the '  way,-.  I  sbp^W  d*^if^,*ihe  qpe^on 
•(jf  equity  bfefoi-e  me  against  Ihl^ftlhtiffi;'.  liCf  thede- 

murrer  stand  allowed,  with  costs. 

WlLLUHS  ».  ThB  SoOTH-WjlES  RaILWAT  ColtPANT.— 

A  Raili^  Com^njr  fia^^i^'cer  to  tate  Ixtnd  for, their 
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Tlie  Company  gave  a  Notice,  and  tA<ry  executed  the 
Bond  under  the  Lands  Clauses  Act,  and  paid  the 
Pvrckase'money  into  the  Bank,  hut  did  not  within  the 
Three  Year*  take  Poasessioit.  The  Company  then  ob- 
tained an  extended  Act,  but  cmtaining  similar  Potoers 
as  in  the  former  Act,  and  pave  a  nete  Notice  to  take 
Land  of  a  larger  Extent,  but  including  ths  former 
Land.  No  Money  was  deposited  under  the  new  Notice, 
nor  was  a  new  Bond  executed,  and  then  the  Company 
tnlcred  on  tiie  Land.  Tlic  Landowner  filed  a  BiU, 
and  moved  for  an  Injunction  to  prevent  the  Comj)ai^ 
from  proceeding  with  their  Line  over  the  Plaintijf's 
Land;  but  the  )^fotioji  teat  reused,  the  Plaintif  having 
liberty  to  bring  an  Action. 

The  facts  of  this  case  were  these: — Henry  WiUiame 
was,  in  184fi,  possesstd  of  the  iands  after  mentioned,  in 
fee-simple,  at  St.  Mary,  Cardiff.  By  the  act  of  the 
9  Vict.,  for  makiiiff  the  South  Wales  Railway,  after 
making  the  Lands  Clauses  and  Railways  Clauses  Con- 
solidation  Acts  part  of  the  same,  it  was  enacted,  (among 
other  things),  hy  the  35th  section,  "  thut  the  powers  of 
the  Company  for  the  compulsory  purchase  of  lands  for 
the  purposes  of  this  act  shall  not  be  exercised  aft«r  the 
expiration  of  three  years  from  the  passing  of  this  act." 
This  act  was  passed  on  the  4th  August,  1845,  and  was 
called  "The  South  Wales  Railway  Act,  1845."  On 
the  26th  Jone,  1846,  the  Company  gave  notice  to  Mr. 
Williams,  that  parts  of  certain  pieces  of  lands,  re- 
ferred to  in  the  notice  as  belonging  to  him,  containing 
1a.  la.  14Jp.,  and  more  particularly  described  in  the 
plan  in  the  Company's  office,  were  required  for  the 
tine,  and  that  it  was  their  intention  to  contract  for  the 
same;  and  that  Mr.  Williams  was  required  to  deliver 
at  the  office  a  statement,  in  wrltinc,  of  the  particulars  of 
his  estate  and  interest,  and  the  claims  he  made  in  re- 
spect thereof.  Negotiations  were  entered  into  for  the 
sale,  but  no  aiTangement  could  be  come  to,  and  Mr. 
Williams  died  on  the  2nd  March,  1847,  having  by  his 
will  devised  his  real  estates  to  Evan  Williams.  No  ar- 
rangement could  still  be  come  to,  and  the  Company, 
pursuant  to  the  proviwous  of  the  Lands  Clauses  Conso- 
lidation Act,  gave  to  Kvan  Williams,  as  such  devisee,  a 
hond,  under  their  common  seal,  dated  the  7th  August, 
1847,  reciting,  (among  otlwr  things),  that  they  had 
paid  into  the  Bank  2500/.  14a.  &d.,  the  value  of  his  in- 
terest in  the  land,  and  conditioned  in  the  usual  way, 
nnder  the  Lands  Clauses  Act.  The  money  was  duly 
deposited ;  but,  notwithstanding  the  delivery  of  the  bond 
and  the  deposit  of  the  money,  the  Company  did  not 
enter  into  possession  of  the  land,  or  take  any  steps  for 
compelling  the  sale  of  it  to  the  Company,  until  after 
the  expiration  of  the  period  limited  by  "  The  South 
Wales  Railway  Act,  1845,"  for  the  exercise  of  the 
powera  thereby  given  to  the  Company  for  the  compul- 
sory purchase  of  lands  for  the  purposes  of  that  act, 
which  act  expired  on  the  4th  August,  1848.  On  the 
2nd  July,  1847,  an  act  of  Parliament  passed,  called 
**  The  South  Wales  Railway  Amendment  Act,  1847," 
authorising  the  Company  to  moke  certain  deviations  in 
their  line  of  railway,  and  for  those  purposes  they  were 
to  be  at  liberty  to  enter  into  and  take  such  lands,  de- 
lineated on  certain  plans,  as  should  be  necessary.  This 
alteration  comprised  and  e^ttended  to  an  alteration  on 
that  portion  of  the  line  which  passed  through  or  over 
Mr.  Evan  Williams'  lands.  After  the  passing  of  the 
new  act,  and  in  the  month  of  AuguBt,  and  after  the 
bond,  as  before  mentioned,  had  been  delivered,  the  Com- 
pany served  upon  Mr.  Evan  Williams  a  notice,  dated 
the  3rd  August,  1848,  signed  by  the  secretary,  stating, 
that,  in  pursuance  of  the  two  acts,  and  of  the  acts  in- 
corporated therewith  respectively,  it  was  the  intention 
of  the  Company  to  take  certain  land  belonging,  or  re- 
puted to  be  belonging,  to  Mr.  Evan  Williams,  and  to 
contract  forthe  purchase  of  the  same,  and  requiring  him 
to  deliver  witliin  a  stated  time  the  particulars  of  his 


estate  and  interest  therein,  anAri 
him  in  respect  thereof.  The  J 
1a.  3r.  21p.,  and  comprised  the  a 
subject  of  the  former  notice.  No 
between  Mr.  Evan  Williams  and  ti 
the  lands  comprised  in  the  lasts 
money  or  compensation  to  be  paid| 
a])ect  of  the  lands,  and  no  awaxi 
given  for  such  purchase-money  i 
Company  did  not  deposit  in  tlie 
count  of  the  land  comprised  in 
did  they  give  to  Mr.  WiDia'ms 
prescribed  by  the  Lands  Claoi 
On  the  20th  January,  1849,  th 
the  land  comprised  in  both  notii 
began  to  dig  the  soil.  Under  tl 
landowner,  Evan  Williams,  fil< 
February,  1849,  against  the  Co« 
defendants  intended  to  pull  dof 
land,  and  that,  so  fiir  as  the  )i 
cemedj  the  Company  were  noS 
according  to  any  deviation  und* 
according  to  the  original  line  un 
bill  prayed  that  the  Company  a 
liver  op  to  the  plaintitf  the  poai 
might  be  restrained  from  contia 
from  removing  the  gravel,  &c., 
their  line  of  railway  on  the  lana 

Bacon  and  Freeling  moved  fof 
in  the  terms  of  the  prayer  of  tl 
that,  under  the  circumsbinees  sta 
not  authorised  or  empowered  to 
plaintiffs  lands  otherwise  than 
that,  at  all  events,  if  the  Compa 
ercise  the  powers  by  either  of  tl 
for  a  compulsory  purchase  of  h 
did  not  admit  it,  tney  were  not 
them  without  first  giving  to  tl 
and  making  such  deposat  as  was 
Clauses  Consolidation  Act,  184£ 
hod  been  made  under  that  act,  \ 
the  injunction. 

Knigut  Bbucb,  V.  C. — Yon 
order,  extending  to  restrain  tl 
tinning  their  works,  or  reuiovin 
down  the  cottages. 

On  the  24th  February  the  i 
tinued.  *  I 

March  8,  1849. — Bacon  and 
the  motion  for  the  injunction,  ft 
Tlte  Whitehaven  Junction  Ratli 
Jouni.,  N.  S.,Ch.,  471). 

Kenyan  Parker  and  G.  L.  Rh. 
opposed  the  motion. — By  the  2i 
1847  all  the  powera  of  the  act  o 
pealed  and  etill  in  force,  and  txs 
not  applicable  to  the  new  act,  or 
the  Lands  Clauses  and  the  Cc 
were  extended  to  the  act  of  1 
section,  it  was  enacted,  that  the  ] 
for  compulsory  purchase  of  lao' 
the  act  were  limited  to  three  ye 
it.  And  then  the  Company  wat 
to  the  provisions  of  the  severa 
then  in  force,  and  to  any  future 
other  respects  they  had  the  same 
former  act.  [They  cited  the  ) 
Lynn  and  Ely  Bail'wt^  Cotapaii^ 

Kkiqbt  Brucb,  V.  C. — Undei 
owner  of  the  land  could  not  ho 
gainst  the  Company.  Tlie  Ct> 
sorily  take  the  land.  Consideri 
posit  of  the  money,  of  the  exec 
considering  the  other  facts  of  t 
considering  that,  under  the  act  < 
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JU«  W«<  1'"^  rfrii^lj  ffirrwrt  In  llnir  pui— iliiiaii, 
^iai(|MrvcfiBtkiir AeiB      Huivnttif  allUie 

t^t  tiare  tasea  plac«  on  the  part  of  tba 
oiiBUir  jftginHl  for  nothiuij,  they  will  yet  Ik- alile, 
glmni^i,  to  take  proc^'edin^.s  under  tlio  sf^'ond 
~ '  tftriiuieDt  to  acijuire  the  land  :  1  think  all  tlK'se 
irenderit  improper  to  interfere  now  hy  injunc- 
,  IW  notion  tan^t  stand  over,  without  prejudice 
and  tlie  pkiotfBtotQ  he ai lihmty  to 
I  as  he  majr  h»  ' 


Term. 

'^'dt  •Utit'KarsL  'Exctiaxqe 

Aj;TTi,l!fCE. — Jatt.  20. 

ttfca  a  Policy  0/  Insurance  as  for  a  Culal 
Ceylam  hadnQ  aiaitdotted  the  Vessel,  the 
that  there  had  uot  been  a  total  Loss.  The 
tSedfvrtie  Plaititiff,  and  mu  Crost- 
oiiMtd  JBaUti  £/  MUoxicatioUf  and  as 
thfime^tiaJiamdoKment.   A  U'U- 
Jf^atdanti  letu  atied,  '*  u>hahet\  from 
'  JuCkptam's  -Bahits  in  A.,  U'/un-  the 
Jirm  my  Judgment  as  to  his  ijcticrcU 
tji  or  latoisdcaiion     — Held,  that  the 
tdimuihUy  the  Inquiry  whtUier  the  Ca^ 
a  comd  Jud/jmcnt  under  the  Circuia- 
T4!eraHt  to  the  Issue. 
Iiim  uxdci-  a  Joint  Commistiiou — "/  hate 
t/Juthcr  t'j  iay.   I  ha/nl  you  a  h'liidiscd  <'iq,ijof 
iifwaos         whkh  I  made  at  the  £>i;//i.sh  ('•'»• 
*i%dij  uhidi  I  miff  CQiiJiita.    Any  Discn-jmnrAea 
U  ieticem  this  Documatt  and  toy  present 
muu  he  attributed  to  the  Zmffth  of  Time 
'  tiuee  this  Occurreru*:" — Held,  tliat 
(D)  was  inadmissible. 
bt  upon  &  policy  of  inBttrance,  dated 
iwtis^d'  pani  Alwjadria  to 
%»flillteTte'-amTCl^  oa  the  i^hip 
•Mati  abfttMUVavmed  «  totd 
Ae  na.   First  plea,  payment  ttf 
die'coiisea  df  action  in  the  de- 
eanept  tbe  total  lose,  and  never 
amount.    Second  plea,  as  to  t  lie 
■  Closes  of  action,  denying  the  lose  hy  tlie 
I.  Issue  thereon.    On  the  trial,  hi-tore 
C.  J,,  [it  the-  SlttiiiL'<  .it  (juildliall  iift«r 
!W8.  it  appe-irt'd,  that,  on  tlie  .lUt  Aii- 
I  »i]L;d  trum  Alcx^nniria  on  the  vnyii^e 
wier  the  conujiand  ot  James  Vmni^r,  liie 
the  same  evening  lie  pot  aj^t'iund  njmn 
about  forty  inilea  from  Alexandria, 
t  to  her  nwrintoMii,  «Bd<ths  caxgo 
4i^MMrdiiw  totka««iflw!e'&r^e&- 
wflfiTt  .toiiiMiaiy  meMuTM  to 
dMOBtM-te^^fid,  aftw  die  hod 
1  her  stirv^aij  and^  in  piusDaiK  t^-  of 
^^  r'j  report,  aold  tba  holl,  riming,^ stores,  iV(-., 
■■™,inseveral  lots,  at  Alexandria.    On  the  llth 
^tow,  the  hnl],  which  had  been  pnrcliiised  hy 
jl"*!  Scotto,  a  Tuwan  shiiiwi-iglit  at  Alexniidria, 
^PWiftnd  wasrttittt'i  and  -cut  toLef;hrjrn.  Tlie 
-^*2^  that  the  vM^el  Mistiiiiii-d  oniy  an  averafje 
file  misconduct  and  incapacity  of  the  ciip- 
_        into  a  total  In—.    Kvidence  had  beun 
tg-**>P«rtof  the  ])i:iin:ii]  ,irid  the  defendants, 
toiamiMon%  at  Aiea,an<iria  and  Leghorn, 
S*V*nH»iif  tfaMiiAhrm  eridence  of  the  mate 
gJ^bai'toM'tttaw  Mbn  -the  Master.  For 
PWBtiff  Captain  Yonny  was  called,  and  wa»  erom- 
?™  M  to  alleged  habits  of  intoxication,  and  as  to 
JQJ'^tiiMof  theabaadonment.  £Wthede- 
[g^*wiww  iiiudiMadto  proTcthat  the  captain 
l^*"tt"UtaBipinto  hBbit^.and  one  of  them 


(X«Ei 


adnd  **wiwtbar  bo  h»i  oOul  boftre  tfaeToy^  Men 
^oiptoiadiiiiikinAlaKindfta  V*  Thia  qnaation  bei&g 
ohjeetod  to.  the  fiiUowiag  %wt0tim  wm  ■uhcftitntod— 
**wfaath«,  finMawhatheMwof  flMouitoiK'sliahilB  in 
Alaxandito  hrfore  the  vowe,  he  ooald  form  any  joAg- 
mentaato  Uagmeral  haUtaof  lohiiBty  ar  intoidcatunr' 
It  waa  ohjaotod  fer  the  ^aiatiff,  that  this  quBition  wu 
imtorut.  The  Loid  Cbiaf  Joalioe  omniled  thaob- 
jaetign;  aai  the  anawer  waa,  that  ''the  hahiti  of  the 
captain  weM  ifltonMnto."  Among  the  dapoaitioMlm- 
dend  in  evid«Me^  the  plalntirw  «  dmiitton  of 
Soottn.  taken  to  Nmiaiher,  184*.  To  tbo  U  faitas 
ronteiT— ^DsT*!  kaoiroc  ay  othamMttarMr  things 
or  Bare  yon  heard,  or  oan  von  my  aiTtfaing  tonohmg 
the  matton  in  qtMotian  in  thia  caoas,  tnal  laaj  toad  to 
the  TiMeflt  and  advant^oftiie  mid  ^dainti^  herfdea 
itet  von  hare  boMi  intemnted  nntol  If  yea,  4*- 
ofaupo  the  MHO  fally  and  at  as  if  yon  had  boan 
partieBiarly  interrogatad  Him  ilu"— the  aaawer  wai.  "  I 
nava  nothing  fartlMr  to  amf.  I  hand  yon  a  lemlieed 
«epy  of  a  depoeitioa  fD),  «i4adi  I  nadeat  tba  fii|^ 
ooninlato,  and  whtoh  I  now  ooaflun.  Any  duor»- 
paacfaa  that  way  be  between  tlUa  docatnent  and  my 
pneent  dapodUon  mntt  ha  attribiMto&e  lawtkof 
tfane  that  bae  einaod  ahMo  thii  oceamnea."  U  mi 
ebjeeted  on  behidf  of  An-iMnidMlL  that  the  cojiy  oi 
the  d^esition  (I^)  wm  not  xaooiaaUe»  heeaaae  it  vaa 
notairorDto  be  a  true  oopy.  I'hs Loord Ouef  Jaa^ 
leieeted  it.  While  the  £bid  CfaUf  Juitiee  vae  aanh 
Bing  Dpifae  caae  the  jnr^  jnterpoeid,  and  laid  tliat 
theywald  not  tronMe  hia  Lerduip  to  earn  vp  tha 
eaae  futher;  and,  after  eennhing  tegetlur,  oan  n 
nrdiet  for  the  defewlantt.  Id  th»  fii&o«inr  £utv 
Tetrn,  (April  l«th), 

Wat$m  moved  Iw  a  nde  nialto  a  mew  triaL— Fint, 
on  the  groaod  of  the  tmpropar  reoeptiiHi  of  efidenae. 
It  wae  not  a  question  aa  to  the  eompeteney  of  the  cap* 
tain^  or  whether  he  was  a  man-of  good  judgment,  ot 
anovriaed  a  good  judgment.  Theio  wae  no  ieue  ai 
to  the  eeawerthinoH  of  the  veeael.  Eviduice  of  the 
eandneiof  awitac%  when  be  haa  denied  e<»idnst  im* 
pnted  toilim,  to  only  adiahnihto  where  itienlerantto 
theiMue.  (Tk«  jhtfiM^0mmvl-r.Hiteke9ek,lEaib4 
Bop.  «1;  11  Jur.  476).  Seeendfy,  on  the  ground  of 
theimpWMv  i«jectlon«f  oridanee*  il«fd/>NMMM,C.J* 

Beotte  «d  not  lay  tiiat  he  had  nunined  the  eopy  of 
tiiedeporitlou;  andheseidthattlMireweradiKiepaiiwea 
between  it  aiai  the  dinoiition  .be  tb«n  Made.]— He  abo 
moved  on  tha  grOaads  «f  miodinetion  aad  of  the 
diet  being  ngainat  the  efrbknoe. 

Tlie  Govni  ratoaed  a  ntle  on  tbs-geoundof  misdiiae* 
tioBf-bitt  tfr«nt9d  a  nto'on  tiianttatt  gnnndik 

In  Miehaeimas  Tem>*, 

Sir  F.  met^,  Qit^oin  Bt0lm^  and  Bmm  Aowad 
eawfc  iPiwt.th»eTUeiice  aeito  the  babitoof  tin  aai^ 
tiBki  ntw  dlnifaBiUa,  O^ho  iqneethm  !in  the  ctfuaa,  wba- 
tfaer  thtt*<w«i  ntotal  ios^  dopondcd  upon'wbat  maani 
thetttotav  and  tfaa  «wir  bnd>of  jgottfaif  the  Teesel  ofl; 
and  howlhoy  availed  ttienadrcBcf  tboto  means.  Under 
•neh  oimtmntaoeef,  it  nant^be  open  to  the  defendantf 
toehawthat  th^nMster  andicnw  wen  pliyricaU^  dia- 
abdtd  by  iUnees  or  otherwiee,  or  that  the  maaterdid  not 
axeseiH  the  beat  iodgMent,  and  ako  tiM  reaani  why  ho 
did  not.  [They  cHed  I3mi»y.  JhtliMS,  (1  M.  &  Bob. 
4A,  04),  and  Oarduer  V.  .^^Mdor,  <id.  110).]  In 
AttonUf-Qemevtdv,  JUt^oedt,  (l'£xch.Rep.91;  IlJnr. 
478),  VM  queetlon  put  to  the  witneaa,  and  held  inad- 
miaaibU,  woe  upon  a  collateral  matter:  here  thoeri- 
dcnoe  waa  not  to  diacredit  tihe  c^lnin  aa  a  witnaai^  hut 
aa  a  pradeut  owner.  Further,  It  waa  noteompetentfiir 
the  pUntiff  to  object  to  the  question  after  he  had  at 
lowed  ao  nncii  endenoe  to  be  giren  upon  tlie  point 


*  Nov.  18,  before  Lord  DeoBMn,  C  J..  Coleridge,  Af^ght- 
rnan,  and  Erie,  JJ.  Tke  aiyanant  waa  aanHanid  Kov.  14. 


Digitized  by  Google 


446 


THE  JURIST. 


[Tliey  also  cited  Fawson  v.  Watson,  (Cowp.  785); 

 V.  Moor,  1  M.  &  S.  284);  and  Mtg.  y.  Hunt,  (3 

B.  &  Aid.  566).]  Secondlvi  the  last  jntcrrogatonp-  pit 
to  Scotto  would  be  objectio'nable  in  a  Tiv*  voce  eiaroi- 
nation;  and  the  answer  to  it,  which  refers  to  a  copy 
of  the  deposition,  did  not  confiitn  the  deposition,  nor 
the  contents  of  it.  If  there  should  be  mitterial  dia- 
crepandea  between  the  deposition  and  the  answer  to 
the  iBtertogatory,  which  is  to.be  tat»n  as  correot? — oi- 
if  they  should  be  contradictoryj  upon  which  is  perjury 
to  be  assigned  ?  [Lord  Dnman^  C.  0^ — Suppose  «  wit- 
ness^ in  ouswer  to  a  proper  question,  says,  "I  do  not 
know  ;  Imt  I  know  that  I  made  an  M^ayfit  a  year  ago, 
in  which  I  stated  everything  correctly.]  The  affidavit 
would  not  be  admissible  in  evidonc&i'  f  £rie,  J. — By 
the  law  of  England,  evidence  must  i>e  oi-al.  If  this  evi- 
dence were  admissible,  a  witness  might  decline  a  vivg, 
voce  examination.]  Further,  the  origiaal  deposition  by 
Scotto  was  made  ex  parte,  ani  there  was  no  oppoitonit^- 
of  cross-examining  nim.  The  only  way  in  which  it 
could  have  been  made  evidence  would  hare  b«en  by  an- 
nexing it  as  an  exhibit  to  the  interrogatgries  in  chief, 
and  then  the  defendants  would  hf*ve  had  an  opportunity 
of  examining  as  to  the  matters  stated  in  it.  ,lt  was  not 
even  cojupetent  for  the  ^itness  to  lool^  at  the  copy,  l>e- 
cause  it  was  not  a  memofandunj  or  copy -^atie  l)y  him- 
self; and  he  does  liot  depose  that  it  Is  a  corject  copy. 
{Burton  V.  Phtmmer,  2  X,dol  &  EU.  34J  ).  ,  lastly, 
thej"e  was  no  proof  that  the  copy  was  a  legalised  t'opy. 

Wc/joM,  BramwcU,  and  Hiifjli  Hill,  insiipport  at.  the 
rule.i — The.question  in  tliis  cause  was,  whether  there 
had  or  had  not  been,  at  some  time  covered '"by  the  po- 
licy, a  total  constructive  loss  ot  the  ship  William 
ThompBQn.  The  question  for  the  jury  was,  wtiether, 
under  all  the  circumstances  in  which  the  ship  lay,  at 
some  time  covered  by  the  policy,  an  owner  of  her,  being 
a  man  of  prudence  and  discretton,'  and  uninsured, 
would  have  abandoned  her.  Ttiat  question  might  have 
been  divided  into  two :  first,  as  a  matter,  of  fact,  what 
were  all  the  surrounding  circumstances;  secondly,  as  a 
matter  of  calculation,  given  those  circumstances  as 
matter  of  fact,  was  or  was  not  that  done  which  a  pru- 
dent owner,  and  uninsured,  would  have  done.  -  young 
V.  Turing  (2  Man.  &  G.  593)  and  Philipps  v.  A'airnd 
(4  C.  B.  343)  are  authorities  which  shew  that  these 
were  the  only  questions  for  the  jury.  The  question 
has  been  wrongly  stated  on  the  other  side.  It  is  tnac- 
■curate  to  say  that  the  underwriters  are  not  liable,  unless 
the  plaintiff  or  his  agent  foiTued,  or  rather  was  capa- 
ble of  forming,  a  correct  judgment  in  abandoning  the 
ship.  The  true  condition  is,  unless  the  plaintiff  or  his 
agent  acted  as  if  a  correct  judgment  had  been  formed. 
The  question  is  as  to  the  act  done,  not  as  to  the  reasons 
on  which  the  act  was  done,  nor  as  to  the  state  of  mind 
of  the  pei-sons  who  did  the  act.  The  incapacity,  or  even 
the  wilful  misconduct,  of  the  captaiii,  is  no  matter  of 
inquiry  on  these  pleadings,  whatever  it  might  have 
been  on  a  question  of  seaworthiness  or  unseaworthiness. 
(Z>iVoti  v.  Sadler,  S  Mee.  &  W.  406;  8  Mee.  &  W. 
900).  It  has  been  said,  that  the  undenvriters  had  a 
right  to  the  captain's  judgment ;  and  Doyfe  v.  Dallas 
(1  M.  &  Rob.  48)  and  Gardner  v.  Salvador  (U.UG) 
■were  cited.  But  they  only  shew  that  tTie  captain 
should  or  should  not  do  certain  acts  under  certain  cir- 
cumstances: they  do  not  decide  that  his  reasons  for 
doing  or  omitting  those  acts  may  be  Inquired  into.  It 
is  material  to  see  exactly  how  the  question  arose, 
Mhich,  it  is  submitted,  the  defendant  was  wrongly  per- 
mitted to  press.  The  crossrexamination  of  the  captain, 
as  to  alleged  habits  of  intoxication,  was  not  objected 
to,  because  it  might  be  a  means  of  testing  his  credit. 
But  his  answer  concluded  tlie  questioner;  and  the 
question  put  to  the  other  witness,  and  which  was  ob- 
jected to,  ought  not  to  have  been  allowed.  No  con- 
tradiction ought  to  have  been  allowed  to  the  answer  to 


a  question  not  material  to  any 
(  Tne  Attom^-Omeral  v.  HUiAa 
11  Jur.47&).  [Lord  Denma»,  i. 
the  other  Bide,  tliat  tire  captainti 
that,  at  a  pnrtiailar  tiaie,  unden 
fae  exercised  the  judgment  a  prai 
exercised,  they  had  a  rtgfat  to'i 
exercise  sueh  judgment;  that,  i 
they  had  a  right  to  shew  that  the 
balnlity,  drunk  at  that  time,  ah 
exercise  such  judgment;  that  hii 
and  his  generai  habits,  were  evid 
probability,  and  therefore  evidi 
that,  in  point  bf  fact,  he  avbs  di 
did  not  eKemoise  -such  a  judgiw 
shew  he  did  exei'cise.j  In  thatij 
lies  the  fallacy  of  ike  defendanti 
the  captain  was  drunk,  yet,  if  tl 
namely,  the  abandoniadnt  ofi^G 
as  a  prudent  awner  would  hav» 
whether  the  captain  was  drunkr 
man,  C.  i. — The  question  wasj 
exercised  a  inght  judgment  on  tJ 
i  cannot  bclp  thinking  that  ti 
mind,  when  he  formed  his  juda 
portant  ftict  for  the  jury  taitQC 
of  intemperance  could  be  bhewn 
have  fiffectcd  his  mtnd  M'thMtic 
an  important  bearing  in  di^eeti 
jury,  whether  a  prudent  tbiiig^  n 
not  everything  whidli  tendsrtoa] 
Improbability  of  a  tact  happenii 
where  the  qaeatlon  is^,  whether. 
W4S  not  done,  evidence  is  not  adx 
sliew  the  quality  of  the  allegedifl 
an  action  against  an  attortaey  fc 
ing  a  canse,  it  would  be  vain  f 
every  step  in  the  caune  wne  righ 
nent  might  satisfy  himself  witltt 
ney  was  a  very  unlikely  man  to 
So  in  the  case  of  a  doctor  sued  f 
of  a  patient.  In  this  case  the  j 
tbat  everything  was  done:.wh 
would  bav-e  done,  and  might  liar 
ne^'ertheless^  the  coptaio  was 
drunkard^  but  was  drnnk  dorlnj 
was  stranded.  "Would  the  lath 
have  been  material  t  But  if  it 
tbe  question  of  the  captain's  hi 
and  ought  nottobave  been  adi 
dence  rejected,  the  effect  of  Sco 
deposition  marked  (D),  is,  **I*< 
deposition  I  lately  made  be&re-l 
confirm  what  I  then  said."  [1 
the  cfiect  of  the  evidence^  that  tl 
they  alleged  to  be  a  copy  of  his 
tliat  be  took  it  for  granted  thai 
what  he  liad  deposed  (]  < 

Lord  Denhan,  C.  J.,  now  dell 
the  Court. — A  rule  for  a  newtria 
the  verdict  passed  for  the  defendi 
tlie  improper  rejection  of  evidence 
mission  of  evidence^  The  case  w 
gi-eat  length,  and  we  have  givtji.. 

The  evidence  rejected  was  a 
which  one  Scotto  refrrred,  in  ih* 
tion,  as  the  "legalised  copy"  of 
he  had  made  in  a  former  proceed 
said  he,  "  I  adhere."  We  Jteed  I 
points  of  objection  that  were  at 
swearing  by  r^rence,  because  d 
a  copy,  tliough  stated  to  1«  kgoi 
cially  authenticated  nor  examiDt* 
described  or  even  identified^  m 
against  its  admiasioBb  ^< 


Digitized  by 


Google 


THE  JURIST. 


447 


.  Mtfiimiiftttlii  ia{dwerly  admitted  was  that 
inilAM  tdvnrrethat  tbeoaptaia,  whose  aban- 
tbeTesselcoBBtitBted  tbepIaintiflTtclaiDi  bn 
ilcn&ra  total  loss,  was  liahttaallya  drunk- 
OD  tlie  subject,  in  tlwj  cross-examination 
himself,  who  was  a  wltiiei^s  for  tlie  plain- 
•bjertfti  to  by  tlie  pLiintiirs  i_nuii>.ei,  n  ho, 
lent,  treated  tbem  as  attacks  upon  hiu 
iri;i}(''i  that  the  Oi-fendaiits  were  bound  by 
j[iveri  by  tiiiu,  as  in  The  AttomtyiSatSTal 
,i(l;£xcki01fai  Jon '478);  axAhabvtiwy 

■tty w^xmtiAtmmMs . »     r  .x^iii    '  ' 
lMnieieoiiflBelt!aig«d,;ttii|  unfitness 
tbegdisefaane  of  hb  dtityxaight  h«ve 
in  auBwer  to  tne  action^'  as  unseawoiilit- 

?)itd'dBt..^U1wat:&iie'h  plea  the  inquiry  could 

defendants'  part.  The  Attorney- General  y. 
ras  not  qiifBtioned ;  tut  it  was  urged,  that 
to  Mvigate  and  command  the  vessel  was  not, 
imputed  to  the  cnptaiii,  but  onlj' a  fact 
proted,  the  existence  of  which  would 
Igment  which  lie  was  bound  to  exer- 
>pri^jr  of  abandoning  the  veas«lr^&3 
una,  ami' to  fail  for  his  gMdsnca  in 
nit  rvAnd  though  the  opinioi&ofi  tiie 
condniM  h/ -tluit  fonned  Jbj-miy 
Arjunf&afln^Mtaal  ^taiBof  uann, 
ly  {niqflKriBOeo'i)^  themnduct  of  tne 
ig  aa  impoitaDtfdaty/inntliDsa  circnm- 
e  ahandbnn^t  vm  d)ctatad:by 'an  iutel- 
impartial  mino^iit  gxreiliiej actual  result  of 
ieh  ii  twsidertd  as  the)  teit>Dfeiteipj)afaDetgr>«- 
TCold'a  prudent  owner  hine?,doBep«niler'*tlW' 
Mncf?,  it'iininsured.  ■  ;  ■  - 

!ni;iht-t  toi  siiierationa  it  seemed  to  follow,  that 
idanis  might  be  at  liberty  to  prove  tliat  the 
Mtiallyexereised  was  entitled  to<no.reepect 
whether  from  .an  obvious  inleicst^  or 
■tata  flianfaidjMMk  it  U^aftaii  nper- 
offiitoitSadim:'  ThelMmhAifOBiibel 
lit,  thatf  if  it  were  pnmerrto'exekide 
ve  must  also  exclude  proof  ot  insdiiityin 
.    , or  that  he  had  been  bribed  to  abandon,  the 
•Wpuioi)  of  the  ship  being  independent  of  either ; 
"  follow,  that  similar  evidence  could  not  be 
4ew  that  the  surveyors  employed  were 
pHBOns.    But  the  opinion  formed  fiy  them, 
formed  by  the  i.'aptaiii,  must  have  some 
DQimpeached  ;  and,  whether  impeached  or 
•We  in  which  the  ship  was  when  abandoned 
a^Dally  required  to  be  proved  to  tlic  satie- 

■y  was  cited  on  this  precise  point  but, 
Mde  to  tbe  fiat  ^^pte  of  AbboUion 
thedotifsof  Ofemttter.  'Iiidhafechaptdr, 
of  sales  by  the  master,  and  of  abandenmbat, 
I  tre  set  forth : — that  of  Tht  Famjf'  and 
^jMli.6,7th  edi),.rn  which  one  of  the  questions 
Chief  Justtte  Dallas  to  the  jury  wasj  whe- 
'JJ'wster  acted  according  to  the  best  of  hisjuds- 
•"^/WaBonv.  T%eE{ut  India  Company,  (p.  11), 
y*W*r  occaaion.  the  captain's  acting  hrmk  fide,  ac- 
%e.l>t«t  of  his  judgment,  was  Ibund  as  a  fact. 
T.  Tht  Royal  Ezckavqe  Asmraure  Ompany, 
'~"),aiid  in  Rei'iv.  Jionhim,  (;!  li.  iS;.  13. 147). 
I  hare  been  considered  essentiul  in  iioantes 
276);  and  in  Doyle  viDaIlMi  (l 
Imd'Tenterden^'  who,  perhapsy  ought  to 
*  '  the  tot  ttDtlMdtgnTOHi  npattets.  thus 
li.f]  1  rrriHlMiiiiiiaiiirftiiiij  have 

liSngiiitiiuiistw  eBtsbli^ed  in  cMes 
-  ,.«ie,.eqtdntaib  t9  atotal  Iobk  '  I 
*  MltoiliilatlifawMawillitartthafeefeet, 


if,  at  the  time  of  the  abandonment,  that  coarse,  in  the 
sound  exercise  of  the  best  ^udgUen^  appeared  most  be- 
neficial to  all  parties.  It  is  not  eBoag;ii>  that  the  owner 
acted  honourably  on  the  occasion,  and  intended  to  do 
for  the  best:  the  unflerwriters  are  not  liable  unlesg  he 
formed  s  correct  judirment — that  is  to  say,  the  Lest  and 
soundest  judgment  w)ii(  h  coulil  be  formed  under  tlie  cir- 
cumstances whifh  then  existed."  It  is  impossible  to 
exclude  from  inquiry  <)n  such  an  issue  either  the  facts  of 
the  case  or  the  power  of  judging  possessed  by  the  mas- 
ter. %i-proTiDg  htft^asl  «Bfoxication,^tlie  jefcndantt 
nwM  &T«s«htwB  ■  camet  judnneiilinnild  not 
beiexpe^tsdifr^  jQoh  s  pen6&;i«iid  uey  hare  a  rigfat 
io-MnaTtlfronli  tfaa  case  udns^T  them  my  authority 
«hioh  might  beteng  to  the  Mfc-of  ahaadonment  pre- 
«Btned  to  have  been  dictatedih||R  sachra  jadgrosnt. 

We  think  ttiat  the  verdict  watl  ir^  wanaata^ and 
would  have  been  so  eVen  I  the  rejected  eVidenoa  had 
been  received. — Hule  discharged^ 

8imNG&  IN  BANC  APtXR  HILARY  TERM. 
RBttl  ll.'  Th^  JplshitS  pVitniE  BlDIKQ.  OF  XOBK- 

To  a  Mandamugj  vej^tring  the  JutHeet  to  *w*fw  tt« 

Comptaint  of  the  Orerseera  and  to  hear  and  deterptine 
the  Mo-its  thereof,  S,c.^theif  returned,  that  a  Complaint 
was  made  and  came  on  to  he  heard  before  them,  and 
thai  the  Ciiiiiphiiut  teas  aji  Application  by  th'^  Orerseers 
for  a  Warrant  to  remote  one  S.  D.  and  /as  Hecen 
i'hildrpi,  SjC.;  and  that  they  received  the  Complaint 
and  Application,  and  heard  the  Merits  thereof;  and 
tAat,  on  the  Hcar^gy  it  vm  ptade  to  emmr  U>  fMf» 
'  ^ue  CoursK  0/ 4^v*ond  Iw  lAe  Aamimini 
M^anttf  tm  jS.  2>,^  ijltAe  Ti$ne  oftAe  ''Apptteii' 
rVOf!  rwduigikiMi^^bviuhipf  and  that  he  had 
'  be^  a^raidino,  wifhoiu  Interruption, for  Tm  Years 
'        before  jh^^  but  that,  for  .Six  Years 

'  andu&fifirua'p'e^^  before  the  Application,  he  had  been 
reccitnhff 'Relief  ^^r. ;  and  then  they  said,  that  they  did 
thereiipon  decide  that  the  said  S.  D.  and  hh  Clnldnit 
ieere  irremovable ;  and  that  thry  did  then  dismiss  the 
said  Complaint  and  Application  on  the  Merits  fhcrcf, 
Sn  hariiig  already  received  the  said  Cfiitjilaint,  and 
heard  and  determined  the  Merits  thereof,  and  adjudi- 
cated tliej-con  as  aforesaid.  Plea,  that  though  true 
it  is,  that,  whe^i  the  Contplaint  teas  made  and  came  on 
.4c.,  t(  teas  nufde  to  appear,  ^  the  Admitsioti  of  the 
'  'Coifiptaittaii^,  lAat  S.  If.  teas,  at  the  Time  of  the  Ap^ 
\  plication,  reHdmg  ^c,  and  that  he  had  been  there  re- 
aiding,  mtfioyitlntt^ruption,for  Ten  Years  next  before 
J<c.^  But  that,  for  Six  Years  and  upwards  ne-xt  before 
Si'c.,  he  had  been  receiving  Belief  &;c.,  and  that  theJu^- 
ticts  did  so  far  receive  and  hear  the  Complaint  and  Ap- 
plication as  to  receive  and  hear  the  said  Admission,  and 
did  thereupon  decide  thcU  S.  D.  and  his  Children  were 
hrcmotable,  anddid  dismiss  the  Complaint  and  Appli- 
cation; yet  the  Orerseers,  in  Fact,  say,  that  the  Justices 
did  thereupon  so  decide  and  dismiss  the  Complaint  and 
Application,  upon  hearing  the  same,  so  far  only  as 
aforesaid,  atid  upon  the  Groimd,  that  S,  D.,  having 
so  resided,  had  resided  for  Five  Years  next  before  the 
XkmPfp^ntj  wWtin  tj^e  Mfaning  of  the  Stat.  9  <Jr  10 
ria^  c.  60;  land  th^  the  ^f^e  during  which  he  hadf 
b't^ore  thfi  fOimg  j^.  the  iSjlj*.  9  ^  10  1%*.  c.  66,  r*- 
ceir^^  jRat^Qc.j  wai  nottooe  excluded  in  the  Compu- 
tation -of  tie  Fit't'  Years,  and  upon  no  other  Groitnd, 
and  ^pOlf  no.  further  Ileanng:  and  that  although  the 
Orerseers  required  the  Justices  to  hear,  and  tendered 
Fvidcncc  to  prove  that  S.  D.  had  been,  for  Six  Yearg 
next  before  the  Complaint,  receiving  Jleltefand  that  he 
had  not  so  resided,  for  Five  Years  next  before  the  Com- 
plaintf  at  to  be  irremova^ejjfet  the  J^sttcee  would  not 


«  CttamXorA  I)aBBMM,  C.  J.k  FatMsott  nd  Wi^rtmin,  J  J. 
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tk»Complamt  muiAppUeatim  mOm  MaariH0tketmd 
Mndmee  mtd  MmrUty  mtd  at^vdieatiiui  titmm,  m$  w 
w  tkt  Writ  rnggutti  <mi  aOtfftd.  Vmri^bmUm  amd 
apteialDmmvm:  Vitm0St^«^mtkatUappmr'ed 

rn  thme  Phadrngs,  tiat  tiMjugUea^  mitimttrprttmy 

Umg«d  fa  Am.  ^  mfmrm^Jitrlk^r  into  the  QmMim 
of  SBttlmmt  b^bn  tkmm^&ld,  tkat  it  tufitimt^ 
mmmd  tmm  «W  PMitut,  UM  «««  Mta*  had 
^90ith9amplamt,mid£adiemdamlJtlumiH4J 
ik«M^tktntftmitdhmdadjadkaltdaureoii. 
B^d^Jwrtlitr,  that,  tdtktm^-itmpptandilmtktjiatioa 
had  mitooniumtd  tke  SlaMt,  V9t  tiat  tmk  wrong 
einmi»Zmfmati»€hvmUl/Birth»€kmrttoimtmf0r», 
In  this  M0e  a  WMrfaiaMg  h»d  iMwd,  disMtod  to  the 
jnrtloM  for  tfat  Bast  BidisK  of  YorUure»  whioh  noitod, 
that  at  the  petty  BeaeioH  Wdea  wA  In  uid  for  the 
Eut  Riding  &o.,  on  Sic,  a  oomplunt  was  made  to  the 
instieeB  W  the  oraveewof  the  poor  of  tlu  tawaohip  of 
Untton  Cranswidc,  m  the  leid  riding,  that  S.  D.,  to- 
gether with  his  MTBB  cfafldren,  had  come  to  settle,  and 
were  then  inhabiting,  in  the  said  townstiip.  not  having 
nriAed  thwe  fbrlkTa  y«an,  cxdhislTely  of  tbetame  from 
the  said  five  yean  t6  be  exdaded,  aoaordine  tatfae 
ftaca  of  the  statnta  in  snoh  ease  nade  and  pnvuled,  nor 
liaving  ^^«d  a  legal  settlement  there,  ma  prodnoed  a 
coiifieate  aeknemedg^i^  any  of  them  to  oe  settled 
elsewhere,  and  that  they  were  then  actually  charge- 
;  and  that  the  parish  of  Watton,  in  the  said  ridiog, 
was  the  place  of  their  last  lenl  settlement.  The  man- 
damus then  recited,  that  at  we  said  petty  sesnons  the 
compkunt  came  on  to  be  heard,  and  that  tiie  justices 
were  required,  by  and  on  behalf  of  the  overseer^  to 
receive  the  complaint,  and  to  hear  and  determine  the 
merits  thereof,  and  adjudicate  tfaeteou;  but  that  the 
justices  refused  to  receire  the  c<nnpMnt,  and  to  hear 
and  determine  the  merits  thereof,  and  to  adjudicate 
thereon,  and  then  «nd  thera  dismissed  the  same  with- 
out hearing  the  morita  tbeito^  and  that  tha  Mine  itUl 
mnaina  unheard  and  undetermined.  Wberenpon  the 
manduitts  commanded  the  jnstioss  to  proceed  to  receive 
the  oomplMttt,  and  to  haar  and  determine  the  merits 
thereof,  and  adjudicate  thereon.  To  this  the  jusUoee 
made  tltt  fallowfaig  teCura  That,  on  the  4th  Fe- 
bruary, the  wIthi»-mentioned  complaint  of  the  over- 
seers of  the  poor  of  the  township  of  Hntton  Cranswich, 
in  the  'East  Riding  of  the  county  of  Yoifc,  was  made  to, 
and  came  on  to  be  heard  before,  us  at  the  petty  aeasions 
within  mentioned ;  and  that  the  said  complaint  was  an 
applioafion  by  th»  said  oveiseers  to  us  for  a  warrant  for 
the  removal  m  the  wi^in-raentioned  S.  D.  and  his  said 
children  from  the  said  township  of  Hutton  Cranswiek 
to  Bueh  other  paviib,  township,  «r  place  aa  should  be- 
the  place  of  their  Iset  lenl  settlement-  and  that  the 
8^d  cwnpklnants  did  nat  ansge  the  said  diiUreli,  or  any 
one  or  more  of  thetn,  to  b«  ramovablo  fhnn  me  said 
township  of  Hntton  Cranswiek  otherwise  than  along 
with  their  s^d  father;  and  we  do  most  humbly 
further  certify,  that  we  did  then  and  there  receiva 
the  same  complaint  and  application,  and  hear  the 
merits  thereof;  and  that,  on  the  said  hearing,  it  was 
made  to  appear  to  ni^  In  due  course  of  law,  and  by  the 
admiflsion  of  the  said  complainants,  that  the  saM  S.  D., 
at  the  time  of  the  said  application,  was  residing  with  bis 
said  children  in  the  said  township  of  Hutton  Cranswiek, 
and  that  he  had  been  there  residing,  without  interrup- 
tion, for  the  space  of  ten  years  next  before  the  said  ap- 
pUcation,  but  that,  for  tha  space  of  six  yeois  and 
Upwards  next  before  the  said  application,  the  said  S.  D. 
had  been  In  tha  constant  receipt  of  relief,  from  the 
•arUer  and  areater  part  of  the  sud  tpac*  of  six  yean 
and  upwards,  from  the  parish  of  Watton,  in  the  mid 
xidlng,  and  for  the  laridue  af  tha  nU  spaaa  of  aixyean 


and  npwwds  that  is  to  sas,  tm  isNt^ki 
Doeemhar,  a.d.  1B4B— fromme  nidtowniiptfl , 
CrannridE;  and  that  we  did  theraopin  then  and j 
decide  that  the  said  S.D.  aadhismidflUldretiwci 
nactivaW  than  irremDnUa  froia  tiie  mi  tu^n^iiy 
Hntton  Cranswiek;  and  wadid  thiBMd  thtr^ 
the  aald  eompUiut  and  aivlioatini  on  tht  merits  \ 
o^  so  having  ahaa^y  naemd  the  sud  ampluitj 
heard  and  determined  the  msits  tiwna^  uAi ' 
fltadth— onaaafowaM  ThaMim 
tha  mtan,  which  sta*^  that  thoi^  \m  I 
when  the  said      pM**  vsi  mads  al  < 
heard  before  the  jnstiMa  at  patl|r  ssaaun  iti 
and  these  made  to  appear  to  .thwi,  the  I 
tha  adraisBtoDof  the  ssid  comidMBssHd 
S.B.,  at  thetimeof  thaaudapiiUeatim,i 
with  hia  said  cdiUdnninthe  said  tawaahif  d1 
Cnuuwick,  and  that  he  had  been  thers  nadin.i 
oot  intSBraptiim,  for  tlte  spmud  of  ten  yun  : 
the  sisd  appUeatiott;  bub  that,  ' 
yam.and  upiwai^  neatfcheiKathsmMappi! 
saidfi..D.  had  beaixin  t^taecnrtant  asiipt  of  i 
tho  aadier  and  neatw  part  oMhaapanof  nz) 
i^wud^.&Dm  tha  parish  c<  WottoOt  in  thssi 
aadforthanddna  of  tho  sakL  apaeaiif  ■«] 
tiswa*d%  vis.  sbma  thanwrthiofllMianlwua 
tha  asid  tonivndiip -of .  HaAtaA  Chanamit; 
Msd  jwtioM  did  ao  fi»  aaaaivB  sgod  heat  t 
plaint  and  appUeation,  as  toriaeuve  sad  berl 
fiitniiMini,  and  did  fhemaqKm  tfc""  aad  them 
that  the  aud  S.  D.  and  his  said  ehildim  wcte 
morrida  from  theisaid  iowoaslnp  of  Hntton  1 
and  did  thsat  asid  there  diamim  tha  ssU  cos 
mlieation;  yet  dM  said  oveiaBenof  tJi«  |NC( 
aaid  township     Hstthm  Oiansirisk  in  fii*r- 
the  said  justices  did  thsreapon  thtt:aiid 
cida,  and  dismim  the  saU  comptaast  aad  sf 
afbrseaid,  upon  hearing  tho  mma  so  &r  onbr  >f 
said,  and  vpon  the  graand  that  tha  said 
then  aa  rsaidsEDt,  and  having,  ao  xmM  'i^ 
township  m  afomaid,  had  so  nndid  %t 
yaaa  natbs4m{ha.aBid  -onspUii4  Mt4i 
and  that  the  time  during  vhish  tha  aid  & 
fore  the  pasring  of  a  osrtaiH  at^  (to  irit, 
intituled  *An  Act  toamsikd  the  Laws 
Removal  of  Uta  Poor^),  xaeeivad  z^sf  f  ram  i 
rlrii  of  Waktoti,  or  had»  babra  tha  manag  of  the  i 
been  iriioUy  or  in  part  maxBtaiaaa  bjr  any  nte  < 
sosqition  laised  in  any  poridi  in.nuch  th«-^udl 
dU  not  nude,  not;  bsiw  a  hank  fidachsriuliU 
not  to  ba  ^eluded  In  the  compntatiai  of  the 
years,  and  upon  noother  gnmndar  osn^^ratioai 
soever,  and  upon -no  other  ar  fiwrther  hauing-af 
complaint  ana  ai^dioatiou;  and  tha^  althoo^ 
ovarasam  of  tha  poor  of  tha  aaid  ' 

Gnaanttk  wavB  tBM  and  Ifaovs,  L  

jutfaMi,  ao  dadded  and  dlsmiwdthai^t 
^qtlkation  as  afarwid,  mad^and  dsib 
dared  eridenoe,  and  myad  to  be  adtiittel 
provL  and  required  the  aaid  jnatiees  to  hear,  «ii 
ami  sbgalavtotfaec  the  mesifes  o£tfaa.saida?inp<|™l 
appfioa3oD,  aaihat  lha  said  S.  D.,  so  h*iBgtai^>| 
having  ao  nridsd  in  the  aaid  toanship 
Ciawnrick  m  afmamld,  bad,  for  •  kn?  spKe  ol  t 
moAbtdon  the  sidd  oompbunt  and  sf^cstioMM 
for  the  mid  tpmt  of  six  years  and  np«aid%  luMl 
the  said  month  of  Deasmbar,  1816,  laisissli 
from  the  said  palish  af  Watton,  and  hasnwholqpa 
part  maintained  by  the  pooMmte  miasd  in  tlis 
ri8h,nalbehigBDyboaftAda'eha«ili!blagifWui'^ 
sinoa  the  said  month  of  Daosmbar,  A.m  Utf,  na 
ralief  from  the  srfd  townriiip  of  fl«ttim  Cium 
and  that  the  said  S.  D.  had  not  so  imidid  ia  tto 
towmhip  of  Hntton  Onamkk  for  fivs  jmmm  b 
tha  aald^aoK^blnt  aad  ^pUe^hn»aatDtothm 
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aMiib  <Mn  pvriM  tbs  Uim  Mag  -whioh 
^tta  S.B.m»  nodnd  nliaf  friu  Urn  mid 
«f  AitoB,  nd  b««a  ivMlr  or  in  part  nmn 
iMI^thi  jwoMite  nbed  U  vbe  «id  puiih,  mat 
||bU7  M  U>  AaHMm  gift,  w«  ncfoded 
ipAtnlmMiM  df  Um  awd  fiw  jmbl  yet  tlu 
|M«  AlMtaorinmld,  thn  tW  btfon 
^^UaiteMAs  compliwt  ml 
I  ribiwJd,  h  warmiM  i— eiTe  o>  lag  the 
><MieniM  aibBM^,  iKtr  did  MvmaU 
it  4w  aid  inmiuiw  «f  tlwjpDw  of  the 
/«f  Hntta  Cimdok  bd  fortiur  to  pmw 
loilrirtaarats  m  nqwnd  to  h%  baud  as 
fte  aid  tomplaiiii  aid  appliflfttioa,  bat 
htea^ania  the  aaid  odmpWiiit  aod  «p- 
tbartOav  and  there  fint  haari^  tkfi  a^d 
lih»Mifa«d,  and  tfie  arid  naiita  a»  nquired 
plaviDnaid,  aad  adjndkating  thenoBy  sa 
tMnt  ■  wggtrtud  and  AU«d;  awl  thia 
'Icntaeais  of  the  poec  of  tbe  aaid*owB- 
l  CtaMrid^  en  nadj- to  Tertfy :  wlan- 
T*  ttii  pha  aura  aaa  a.  denamr,  aa^«- 
<f  dannmr,  tbot  the  plea  oaght  to 
ilithe  oonAij;  that  it  a  wgiiiiwiila 
i  M  aa  a  fecial  tarring  iMMttBoh  aa 
liiwtkwnei  lageioataawer  in  Usrto 
ihHarifatnmaari;  andaatihe^ia 
1  aa  H  ia  jaapoaAIe  toaayimtlMr 
orvoi. 

ftumppart-of  As  deaomr^  bot 

•fMttian  iiy  whetliar  H  deaaerdeee  sot 
pleadiani^  that  the  jnaticeadaoU^ 
■  a  jariadietiBD  «Ueb  tiiar  oagfai  to 
If  it  appMR  that  tbey  dM  decline, 
iadecUnag;  the  ntnm  ia  inaaffieieat, 
naaitM.  The  joatieea  were  bound 
Jifrralwi  flie  aMrita  of  tlM  ooouWnt 
iAai,aadto  aijndiBatotheieoB.  But  it 
pleafian,  that  liM  joatieai  did  not 
t  eatv  wMB  tho  iiuaita  of  the  eonplafat; 
^^a  funt  prwliminary  to  the  heanngaf 
■fft^daided  Oat  tingr  trould  hew  n*Bon; 
~F*4>ttfaey  yrm  ymmg  in  that  deelden. 
^Wfm  fauu  pleadiap,  that  the  jnetlcea,  ^on 
"tiapaapar  had  bean  leridwt  ftr  fiiv  jaara 
'  l''^  ti**'^         theaaotlTM  to 
tMagr  mmld  notluar  eridenoe  to 
^^-^Au^'tbst  firs  ycat%  he  had  Toeoired 
g^^TMwih:  they  teek  npon  ttMnualTa;, 


t^wdthalthe««riaBia]iol.  [i>MaM» 

5[^MaiiBteN^  ttatitwaSmaSTto 
jatias,  by  tfwiwfniiMioa  of  the  c«m- 
tbe  paoper  had  been  reudeat  for  nuwe 
^■■jviak Ob ooB^anait  pariah;  and  that  be 
22^^-^  ^  7«n»  Tecerrad  parish  nlief. 
^*"^«inae  iiatioa  brand -to  hear  endenea  of 
2J"||mtaiiB&todbytlaeoinplaai8ntBl]  Tb^ 
AMa%  bare  heard  the  aagnmenL  Bat 
Sg^t^iWaaia.  naiAer  bear  the  aaguaent, 
^  5?*''*^^^  nich  it  me  propoaed  to  fonnd 
i^'^"^  It  does  net  qxMar  that  the  com- 
Sj^ywdteanroe.   Tla  onlyqaatiaftraiaed  ia, 

lH^  ^  "■"HUB*  a  CBN* 

2*  a»<at.»&  lOTiet.  e. es,  ei^eta»  that 
iJ^V"^",  for  iaatnwe,  if  tli«  paoper  haw  been 
^  Mt??'*  I"***  IiaTo  not  been  receiving  pa- 
teL  Tk-^  *Bn  be  no  mgniiy  aa  to  the  eetUe- 
iltu^'^'Mjmiwe,  mistaking  tiw  eonatmetion 
after  heartag  tiiaft  the  panper  haa 


Ct!?^  0^1^  to  haM  mivcd  endenee.] 


»of  dtq>nta«aet- 


baaai«ridenbfozfiv«  yeaia,rafcBO*e  hear  that  he  baa 
been  leoaiTiag  rellaf ;  ttat  ia^  tbey  refaee  to  liaar  a  oase 
that  is  irithla  their  juriadietien  nad«  the  atatale  of 
Ohariee,  that  ia  not  within  *•  etatato  ef  the  <^n— a 
caee  in  wlndi  they  oagfatl*  have  inqaiaad  into  the  eat- 
tl—aat.  lanotAatadediwag  taaamdw  the  jmia- 
dkilfaagirantethaaa  ^tbaatatate  (tfChatlaBt  Bat 
if  it  ia,  tiH  auadaona  oaght  to  g*  uetwithataadiMt  the 
ratanL  In      t.  »•  .Mea  ^  Aaa^  (1  a  &  Aid. 

the  jotieaa,  mUk^img  tfaek  pawar,  rateed  to 
hear,  aod  the  Goott  graatod  a  nanamaa.  In  Rm  r. 

Hea^Jfm^,  («B.  di  ▲dol.e8»);  jUt.  m«  Jmitttm 
i^ffm^mUmt,  (4B.  &  AdaL  fiU);  linT.7%$J^ 
ti9U</SlmffM$iir€,(7^mt,4M);  Jiae  r.  2%«  Juaian 
fflfiTfla;  (Saft  C.^), the  joatiMa differed  froK this 
Court  as  te  the  pewea  of  the  jaatioaB  under  the  ftatate; 
thM-Bnaeanatntedtheetatatea;  tkaaafkariorCoaitthea 
aaid,  **  Yoa  hare  not  heaed,  bat  yea  naat  baac,  the  eaae." 
SMBaar.Oartm'mdOlkmMtU  T.  &  2MX  twe  jaa- 
tioM  mmt  hare  haaad  tla  pTBliiaiaaiy  erideaoe  of  mat 
Iwd  bean-daae  at  the  Baaina,  and  aaat  tbaa  hare  f*> 
fiued  to  hear  Mme,  aa  lappeai^g  tbrt  they  had,  after 
t3wt«fidaaee»injariB£<tiaato  gotethac  Battb^ 
aaaa  iiiaiHL, and » laaiilaaiia aaagialait.  lamithat 
maeieriy  da  peeaait  caaal  In  jSmr,  fit  JmUm  uf 
Kmu,  <M  Bbet,  a06),  the  jaatiaw^apea  lypBeation  «f 
the  jeaneynaa  aaUaKB  to  late  ihafa' wvgea,  after  hea»> 
ing  the  atateaanla  aad  amoMBla  of  eoaaal,  aad,  ae 
it  woald  eean,  arideaee  of  irtiat  daat  of  penene  waa 
^plying  to  thein,  refiaed  to  Inqaire  fattheti  on  the 
gaeiuad  of  their  hndag  no  joriedutaea  over  other  tiua 
the  aagee  of  eenante  in  hnrianAfy.  Bat  this  Geoit 
held  that  tiiw^  were  maag,  and  anaatid  a  aanda- 
mna.  Se^  in  Aar.  TImJmtliceMtfOtiehutm-,  (g  R  & 
Ald.fia6kandiniea»T.  7%$  JmHim  ef  CfaapaAi •Mt% 
(I  B.& Adal.l).  whaa  the  jaitieeB,  Aer  hearing aone 
evidttkoe,  deeUned  to  faearmoBe,  haaa— i  they  wreogly 
thouht  that  the  araidoaa  erideaoe  oaated  them  of  Jo. 
liadictioL  InAav.ne  Jiate^CMirftMd;  (4 
AdcL  &  £U.  69»),  the  joeiieae,  aftar  part^  hmnng  a 
oaaiplaiBt agaioet  apaaea,ae  a  vagvant, fur  lefianng  to 
maiBtaBi  Ida  wifa,  deelined  to  -inqinM  lAethar  he  was 
«r  wa»  net  laarried  to  the  wanan^  beeaaae  that,  th^ 
and,  waa  a  qaestion  for  the  eocleaaatieal  conit.  Bti^ 
a  mandamua  waa  gaaated  to  eoapel  tteea  to  j^ooaed. 

It  ie  quite  clear,^  aaid  Lord  Denmaot  **  that  the  jna- 
ticee  hare  daaa  wrong.  They  eaareiBad  their  diacre- 
tioB  ia  deoiding  at  fint  to  hear  the  oaae;  then  thev 
were  net  right  in  refiaing  to  hear  the  whde  of  the  mi- 
danoa  effinad."  AU  the  caaaa  ahenr.  tiuut,  when  the 

n'aea,  haviag  baaid  aeaw  <utat  aappoee  ttial  thoee 
hare  tahai  away  tiieiv  jariadietaon  to  hear  ami 
aad  tiierofota  niiue  to  hear  Bon^  aad  are  wieaA  the 
a^erior  Coart  will  giant  a  mandanaia,  Batthatbthe 
pieeant  ean.  The  iaatioaa^  having  heard  that  the 
paapar  had  be«  waidont  ia  ttocea^ainant  pariah  fsm 
fivayaaah  euppeeed,  that  by  the  ataft.  »dc  10  Viot  «. 

no  inaiadiction  to  inquire  fitttter  into  tito 
qmatiea  of  aatueaoeat.  Bat  th^  mlaoonatnwd  the 
atatato^  thty  had  jwiedietion  to  inquire  furtbai^-to 
aec^ior  iMteiwe,  whether  the  pauper  had  been  rec^Tiag 
relief.  The  jnatieea  then  wrongly  deelined  to  ezer^ 
a  jariedietioB  which  belonged  to  tiieni;  tiben  the  naaih- 
damuB  ahanld  go  notwithataoding  the  return. 

Mail,  ia  reMv^It  nuur  bo  admitted,  that,  when 
tiio  iaalioaa  decune  wroagfy  to  eanvoiee  a  juriedietinn 
which  they  ««gfat  to  eseniae,  thie  Coort  will  iater- 
&n.  But  tiie  pnant  ceee  is  not  within  the  rule. 
Where  iteppeen  that  all  the  ftcto  of  a  eaea  were  befete 
tiM  juatieee^  and  diat  th^  decided  nfoa  than,  theo, 
aldionvfa  their  deciakm  were  wtuig,  they  hare  enap- 
oised  their  inriadietiDn,  and  thie  Court  will  not  inter- 
fere* In  all  the  caaea  quoted  the  justioes  deelined  to 
eaeidn  a  jariadiotion,  aa  aappoaiiq;  it  not  to  exiBt: 
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they  did  not  merely  make  a  mistake  in  the  exercise  of 
their  jurisdiction.    The  case  of  Rex  v.  The  Justices  of 
Cumberland  is  moat  in  favour  of  the  other  side.  StilL 
the  justices  declined  there  to  enter  upon  the  inquiry 
proposed  to  them,  and  referred  the  question  of  the  mar- 
riage to  the  ecclesiastical  court :  tliey  did  not  merely 
give  a  wrong  decision  as  to  the  validity  of  the  mar- 
riage.   It  may,  at  first  sight  of  the  cases  quoted,  seem 
that  there  is  a  distinction  between  a  question  of  law 
and  fact;  that,  where  the  justices  decide  wrongly  upon 
a  question  of  law,  this  Court  will  interfere;  and  it 
may  be  said,  that,  in  the  pr*isent  case,  the  justices  de- 
cided wrongly  a  question  of  law.    But  the  distinction  is 
not  between  the  decision  of  a  question  of  law  and  of  fact  ■ 
It  is  between  the  improper  refusal  to  enter  upon  a  par- 
ticnlar  innurry,  whether  of  law  or  fact,  nptm  thegi-o^nd 
ot  not  having  jurisdiction  to  inqnire,  and  ii  \vrong  de- 
cision, wliether  of  law  or  fact,  after  inqniiy.  Where 
It  was  suggested  tliat  the  justice,  aftw,  IttquiTy,  had 
ttisconstrued  an  instrument,  and  given  a  wrone  iude- 
ment,  Williams,  J.,  refused  to  grant  a  rule  nisi  for  a 
mandamus.    (Ra;  v.  The' justices  of  Radnor,  2  Dowl. 
^.  U,      S.,  6,  3).    In  J,isCiccs  of  the  West 

a/  rorMirc,  (1  (i.  B.  Rep.  624),  a  mandamus 
refused,  although  the  justices  adpiitted  that  jJiey 
had  not  entered  fufly  into  the  case,  and  daijosed  tJiat 
they  were  anxious  to  review  their  decision.,  XPatlcson, 
J.—There  they  decided  upon  the  whole  question  sub- 
mitted to  them.-]  Yes,  hut  upon  insufficient  evidence, 
bo.here-  they  jTecided.  upon  the  whole  /.uestioji,  al- 
though it  may  be  said  they  decided  wrong  y,and  upon 
msu^ca^nt  evidence,    l^' Re  Prait,  (7  &  £] 

tbit  th.  to  "i«j^ere,  upon  a  suggestion 

that  the  seMions  were  misUken  in  point  of  iffv.  In 
Rex  y.  Tlic  InhahUants  of  Frietton,  (5  B.  &  Adol.  5271 
the  sessions.  It  was  said,  had  improperly  rejected  evi- 
dence, and  had  wrongly  dismissed  the  appeal.  "  Tn 
the  present  instance,"  said  Lord  Denman.  C.  J  «  the 
appeal  was,  in  fact,  heard.  It  is  said  that  the  justices 
were  misUken  m  their  decision;  but.  if  they  were 
they  are  he  judges  of  the  law.  ahd  we  cannotVaS  a 
new  tria  And  the  mandamus  was  refused.  The 
Court  will  not  interfere  to  compel  the  justices  to  act  in 

?qaJ    i"^'*        ^''^  I-  V"  *^'"'"'«  (14  East, 

395)  already  quoted.  Lord  Ellenborough  saVe,  «  We 

fnltt  '^  Vr^'  "''^  ^"^^  enough 

bv^.  f,  P"'"^"'  f  PP>yi"g-  We  dS  not,  Iwwever, 
by  granting  this  mandamus,  at  all  interfere  with  that 
discretion  which  the  Legislature  meant  to  confide  to 
he  justices;  we  only  say,  that  they  had  a  discretion 
to  exerciM;  and,  therefore,  they  must  liear  tlie  appli- 
cation. But,  Jiaving  heard  it,  it  rests  entirely  V^^th 
inein  to  act  or  not  upon  it,  as  they  think  fit.*'  The 
quasliing  a  rate  is  a  judicial  act;  >ve  cannot  dictate 
Oiat  another  Court  shall  perform  it."  said  Coleridge.  J.^ 
TaS  ^'Z-  '^^'"^  ^/  Middlesex,  (9  Adol.  &  Ell 
i    ?  T^*""'  ^hat  the  justices  may 

make  in  deciding  a  question,  whether  of  law  or  fact,  is 
a  ground  for  mterference  by  mandamus.  A  mandamus 
can  only  be  granted  when  they  have  refused  to  enter 
upon  a  question  upon  the  ground  that  they  have  no 
jurisdiction  to  inquire  into  It.  In  the  present  case  the 
justices  did  not  refuse  to  inquire  whctlier  the  pauper 
was  removable;  they  decided  that  he  was  irremovable. 
On  the  complaint  before  the  justices,  it  was  necessary 
tor  them  to  decide,  first,  that  the  pauper  was  come  into 
or  was  in,  the  complainant  parisli;  secondly,  that  he 
was  chargeable;  thirdly,  that  he  was  removable.  The 
IS  a  question  upon  which  they  were  bound  to  exer- 
cise their  judgment  as  much  as  upon  the  others.  Thev 

wL?TT/^.  judgment  was 

wrong,  but  that  is  no  ground  for  a  mandamus.  ITie 
return  in  this  case  is  sufficient. 
Lord  Ueaman,  C.  J._Tlie  justices  clearly  had  juris- 


diction to  hear  and  determine  tbi 
to  ine,  that  these  pleadings  au^ 
did  hear  and  determine  it:  thj 
always  declines  to  interfere. 

pATTEsoK,  J. — The  ai-guraerf 
great  impression  upon  me  J  anf 
Ing  it,  that  the  sessions  had  dec$ 
diction  which  they  otight  to  ha' 
reflection,  I  think  otherwise.  T 
me,  stands  thus:— Th6, complain 
that  the  pauper  is  become  and 
parish,  is  that  which  gives  the  j3 
appears,  then,  upon  tlie  pleading 
jurisdiction  in  tlic  present  inslan 
pears  also,  as  it  seems  to  me,  tl 
thfet  joiisdiction.    It  further  aj 
the  Course  of  exei-clsyig  that  ju 
wrong  decision  on  the  construe? 
VTct.  c.  _U6.  But  that  is  oiily  a  •k\ 
a  jdeclihing  to  inquire-  ' 
^  Wjgbtjia;*,  J.— After  hejirin^ 
BIj§s  I  entertained  great  doubt 
opinion  that  the  justices  did  net 
litfrj'  inquiry,  decline,  and  de^llb 
a  jurisdiction  which  they  were 
cTSe-  but  that  they  decided,  tbi)\i 
on  the  very  merits  of  the  questii 
said  that  the  justices  decided  rt-V 
paty  fact,  ajid  so  ousted  Uicmselvt 
removability  js  a  piellminai^-  fa 
wrongly  that  the  pr^uper  \Vas  inj 
ousted  themselves  of  tlie  jurisiini 
belonged  to  them,  to  inquire  inlj 
pauper's  settlement.    But,  ifad« 
was  iirempvable  is  not  a  decisWi 
is  difircult  to  sfty  what  'groiii^d'J' 
of  renioval  .Can  be  ihadc,  is  n 
doubt;  'rernova61(ity  and  chaig* 
inon^'s^nSe,  to  be  preliminary^ 
order  to  justify  the  order;  yet  ,ql 
fact,  togire  tJie  justices  jurisdic' 
plaint  of  thfe  overseers,  that  it 
cliargeahie  to  their  parish,  which 
the  return  to  the  mandamus  in  t 
state  those  facts  which  gave  them 
th?y  state  dther  facts,  whicii,  th< 
appear  before  them,  and  wore  s 
Ihose  latter  facts  raise  many  poin 
tion  of  the  stat.  9  &  10  Vict.  c.'G< 
not  preliminary  to  the  jurisdiction 
merits  of  the  decision.    Tlie  justi 
termined  those  points.  It  appears  I 
one  of  them  wrongly.    We  canii 
ground.    The  return  is  sufficient, 
cient.    There  must  he  judgment  J 
Judgmait  accordingly. 


Reg.  v.  Charretie  and  0th 
By  Sect.Hof  ,Stat.  4SGtx>.3,  c.  12C,  ij 
or  bargain  for  the  Sale  of,  or  reee 
Money  for,  any  Office,  Commimc 
mcnt  described  in  Diat  Act,  (whia 
all  Offices,  Commissions,  PlgfieSf  \ 
longing  to,  or  under  the  App^ntm 
East  India  Cotitpany  J,  sucA  Pia-mt 
Jfisdemcanour.  ' 
Indictment  charged  Defendant  wtiJi  i) 
the  Appointment  and  NofninaU^H 
Office,  Commission,  Place,  and  Et 
Appointment  and  Control  of  ike 
to  wit,  the  Oj^ce,  Commission^' 
of  a  Cadet  tn  the  Service  oflh  JBd 
It  appeared  that  IK  was  presented 
rectors  as  a  Cadet  for  lie  Aladri 
Nomination  of  a  Director,  and  ( 
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.  a  Riffht  togooui 
Commission  on  landing 
tt^ifl  teas  within  theA^; 
in  ^p^Jp^ietmeM  «  m 
and  l&i^t^jfmtnt  {  andtnat 
the  Indictment  teas  proved. 
le  iiuiictuient  stated,  tliat  John 
James  Ralktt,  late  of  &c.,  and 
n  Stewart,  late  of  &c.,  lu-rulo- 
witli  force  and  arms,  tit  &-c., 
ly  did  receive,  have,  and  take 
fherspoon  a  sum  of  mom y,  to 
the  mumes  of  the  said  William 
sale  by  theoi,  the  said  Jolin 

T)eibg  lin^flV  the  appointment 
India  Coirii|aiiy,  ta  wit,  the 
'9  cadet  ia  the  aervice  of  the 
a^inst  the  form  of  the  statute 
)vided,  and  af*alust  the  peace 
1,  !ier  crown  and  dignity  ;  and 
.  Kirt,,  late  of  &c.,  then  and 
li  force  ami  ami;;,  at  London 
jiiriddiction  of  the  =,iid  Court, 
knowingly  did  aid,  aljut,  and 
et^e,  James  Rallett,  ami 
rf^Ily  and  corruptly  re- 
oney  aioreaaid, 

cf        ^eventh  count: 
y  Jiif^^  Kallett*  Anna 
I  iT^iuaui  lofija^f^  u^^  being  evil- 
i  heretofore,  to  wit,  pn^c,  with  force 
:.,  and  within'^ th^  jujisdicfion  of  the 
iwfully  and  cormptly .  did,  amongst 
with  divers  other  evil-disposed  persons, 
foresaid  unkno\vii,  conspire,  coniliine, 
agree  together,  unlawfully  and  ccr- 
1  fur  the  sale  of  a  certain  other  officei 
place,  and  employment  then  and  there 
jiie  spfointmenf  and  control  of  the  said 
ay,  tqw^^  the  oiffipe^' commission^ 

ttnf  eyn^  example  of  all  other^ 
« Plea,  not'  giiirty.   On  the 
^ipan,      J.,  at  the  Sittings  at 
Mtoifta  Term,  1847,  a  paper  was 
s^jwia^n  of  William  White  Wo- 
to  the  Court  of  Directors  of  the 
'.   It  stated,  tliiit  lie  was  desirous  of 
/  service  of  the  Company  as  a  cadet 
Infantry,  and  that  iie  jiroiiii'^td  fo  cm- 
niles,  orders,  and  regulations  c^tahli^hcd 
,orth|e, governor  and  council  at  llie  Pi  tsl- 
*"",6wi|ig;,the  petition  was  the  di- 
"^I'e  27th  N(^v.  184^,  signed 
Yj^iaiig,  ae'follinirB :— ' 

being  brie  of  the 
inp'any.  Tree  leave  to  pre- 

nurati  Infantry,  oil  one  otniy nominations 
Efu, '**"'»  P^o^  i'Jed  he  shall appeftr  \o  you  eligilile 
station;  and  I  do  declare,  thflt,  from  the  cliar- 
pfen  of  him  I,y  h'!s  fathe"r,  who  certifies  that  he  is 
:«il"''u^'-'"'^''  wifh  his  family,  character,  and  eon- 
my  opinion,  a  fit  person  to  petition  tlie 
iDv  for  the  appointment  he  now  solicits. 

>  "William  ioung. 

:  27th  of  November,  1844, 


The  exambatlon'  of  its  cadit,  which  was  signed  at 
tihe  fooi\by  the  .  def«n<^^  William  Young,  wu  a> 
foUom:— .  ,' ' .      " ,  '"'.,*  '■' 

^  !{1ie.  uuwers  to  the  follow- 
ing qoeptlonB  must  be  ymtten 
bV       '  ca^t  liiniself,  in  the 
pnesnc^  cf.o'ne  of  the'clerki 
tj^'e  Cadct'pfice. 

'  ^Eaaminatiwi  of 


■  ■    :  .1.  J  '; 


hmmm/i£J^^  Question.  -  Who  riortn- 
'  '^^^^S^J?'         mended  vow  to  Sir  Wffltem 

*£^^mtl^^  «-  r air^^  S^tllis  afpJinWnentl 
^WWjWjHWitotf*;.  Anawer.-MyWffl«. 

WMmW"!  w  i;  11  >■  i^    J  , 

I'l'in  -Aui  /I  -tt  .^v  rt  QTiMtion.— Do  yofl  bfiliive 
"  that  any  persoir  has' ^eired, 
or  is  to  receive,  any  pMunlaTy 
i'(ni-,ideratl6n,,or  anyWUij^CMi- 
rertible  iu  any  mOd«''tAtt»  '% 
|McTijDl4iy1ileneiit,  ott  itMomit 
bfyoitt'ntftnfaiation?  ■  , .-'  . 
'■'Insw^i^Wo.' 
!"  ^tiegfl(fc.-i-At*  y(M  awaw^ 
l^hitt^if  ^  Ifli&old  be  ftertkfler 


'itp^oita^'  ■^(I'rfrtaHhfttytnir'appoihit- 
tAtt*ie#  merit  has  Jbe«n  oblaftied  ^ 


These  ptuHotts  must  he 
angw^llff'diiibitMri 
as.  hy  ihe'^iibmhri 

'■tfipmtbftnfiithbf 


'i' 


the  Company's  serTi^^A^f 


hjc«'|^    Anflwer.— Yes.. 


W.  W;  )Vjothe»iowi 

'  \**i/Q'*ijew%y:^eciare,'to  the  best  of  my  belief,  tWt 
the 'p^tum«cs .  ansWei«  to  the  foregoing  questions  ax6 

' ,  A  Wl trife^'  Wlib '  was  |t  thfrHead  o^'  the  (jadei  d«^&H^ 
raerA.iS^  thVjSast  ttf^Hoiise,  stated,  aponc,  cros$-ex- 
aminatl6n!;  tm^the  nomination  gare  the  puty  a  Hght 
^S^^t'i^r^^^^^^^^^^^  he  took  with  him  a  certificiit« 
t^J^jij^ntmei^i'l^hich'was  a  document  signed. by  tht 
rtcreta^'ofthe  Company;  and  that  he  received  His  eom- 
niission  on  landltig in  India.  W.  W.  Wothei-spoon,  wh» 
^as  called  as  i^'%itne89,  stated  that  he  was  a  cad^  ill 
Uie  service  of  tV  East  liidia  Company ;  that  he  ^t  hla 
tfppointnienf  on  the  9th  November,  1844;  thathe  catoe 
to  London  to  get  hia  appointment  perfected,  and  went 
with  Uie  defendant  Sir  \\  illiam  Young  to  the  East  India 
House,  and  got  tlie  examination  filled  up.  Thd  d<^ 
fendants  Charretie  t^nd  Sir -William  Young;  were  f<)&na 
guilty— the' f<»yfr  on  ttie  first  and leTwtA  pftunt^  and 
the  latter  on  the  sevtoth  count  onnr, 
^i^tbe  following  Hilary  Teim,  Crowder,  on  behalf  of 
jAe^^^niput  Charretie,  and  Oockhimt  on  behalf  of  the 
defenrant  pir  WUliam  Young,  obtained  a  rule  i^isi 
for  n^w  tjtal,  on  tlie  grounds  that  it  did 'not. ao- 
pe4^""fi-om  'the'  evidence  that  the  defendant  Sir  'wfl- 
llam  Young  had  any  power  to  sell  or  to  confer  the 
Office  oF  a  cadet,  such  power  hein<j  solely  vested  in 
the  E$st  India  Company,  and  Sir  William  Young 
having  only  the  right  of  nominating  the  eiuididate, 
who  was,  if  approved  of,  afterwards  ajipointed  bv  the 
East  India  Company;  that  the  appointment  ofW.W. 
Wothcrspoon  was  neither  to  an  otfice,  commission, place, 
nor  employment,  but  merely  an  inchoate  right  to  all 
oiRice,  vAiich  was  not  perfected  until  hegot  oatto  India, 
whe^  he  n«ceived  h^  cotaiinlMion ;  and,  as  to  the  first 
4ml,'Whieh  1^  fitiiiMd  on  the  3rd  section  of  stat.  48 
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Geo.  3,  c  196*,  thftt  the  evideaee  given  in  Bi^^it  of  it 
was  sot  applicable  to  the  offence  therein  digged,  but 
had  reference  to  an  offence  coming  under  sect.  4  of  the 

~  *  By  fleet.  1  of  ttat.  49QoD.  3,  c.  126,  after  redting  fltat. 
6&6Edw.  6,  B.16»  "uiinftbimasaBd  MfiuvofioM.''  k 
teenutod,  "tlwt  Vba  add  act,  mi  all  the  provudoae  tboein 
OMttained,  slullextend,ni<bec«Ditniedtoextend,toSootlaad 
and  Ireland,  and  to  all  ofloet  faa  tiu  gift  of  the  Ctqwd,  .... 
and  alio  to  all  offices,  oomnusiioQa,  places,  and  enploTSunti 
belonging  to  or  vsder  the  appointment  or  control  of  fhe 
United  Company  of  Merchants  of  England  trading  to  the  East 
ili«es.'* 

By  sect.  8  it  is  enaoted,  ''ftat  any  pcmm  or  penons 
■half  sell,  or  bargain  for  tiie  sale  of,  or  receive,  haTe,  or  talce 
mf  saoney,  he,  gtataity,  km  of  taoney,  reward,  or  proSt,  dl- 
MC0y  or  indirectly,  orn^preadse,  agreeaieat,  eorenant,  een- 
ixact,  bond,  or  aasnrwice,  erahidl  by  any  way,  derfaav  ormteis 
aootEaot  or  agree  to  leosisa  or  kaveai^  monsf,.  Ist,  mtlitgr, 
loan  of  BMner.  Mmdt  «r  fMfit^  «»iijw>iri  «nd 

also,  if  any  peraon  or  perBona  skill  parehaie,  or  bsiylii  9m  flis 
pnrdiase  of,  or  |^va  or  pay  a^y  iwuey,  foe,  gratm^,  loan  of 
money,  reward,  or  pnfit,  or  vake  or  enter  into  any  promise, 
•greemeat,  eorewant,  coatnct,  bond,  or  assurance  to  glTe  or 
pay  an-  money,  fce,  gratoil^,  loon  of  money,  reward,  or  profit, 
«r  ritaS  by  any  way,  neana,  or  device  contract  or  agree  to  gire  or 
say  any  asoney,  ma,  giatalLj,  km  of  money,  saward,  or  prdfit, 
nreolly  orkidinelly,  fsrain'dAee,  oomntmon,  pbua,  w  em- 
ployment q)cetted  or  deaenoed  h  the  s^  racHed  act  or  tlds 
•et,  or  wi^n  tike  tne  iadnt  or  meaning  of  die  said  act  or  this 
ad,  or  tat  any  dcpotstioB  ttioreto,  or  for  any  part,  parcel,  or 
^MrticipflCion  of  uta  proMa  Uiaraaf ,  or  fbr  any  appcriatawDt  or 
linmiTiiirinii  tliiiilii  iii  iiMl^aitisii  tliiiiiiif.  orfortheeoBMBtor 
consanti,  ot  voioe  oc  ToiMaaf  say  person  or  pecaoas  to  any 
Mch  appointment,  nominallen,  or  resignation,  tlten,  and  in 
erery  sach  case,  erery  sodi  pvatm*  and  also  erery  penon  who 
Aall  wilfdllf  and  knowingly  aid,  abet,  or  assist  sach  person 
Vierein,  shall  be  deemed  and  a^odged  goilty  of  a  misde- 
nuanoor." 

By  sect.  4  It  is  eaaded,  "  Ui^  If  any  parson  or  persons 
lAwlf  recdre,  have,  or  take  any  money,  fee,  reward,  profit, 
ffiredfy  orindtrectty,  or  take  any  promise,  agreement,  eovenaiit', 
eoatraet,  bond,  or  aafaraoee,  or  by  any  way,  meens,  or  dofiee 
eontract  or  agree  to  reedin  or  bare  any  money,  fee,  gratuity, 
loan  of  maoBj,  reward,  or  profit,  dSrectly  or  in£rectfy,  fbr 
any  interest,  solicitation,  petition,  leMust,  reoommendcdoa, 
or  UMotiation  wbaterer  made  or  to  be  made,  or  pretend- 
M  to  be  made,  xxt  onder  mbj  prctenoe  of  making  or  eaaang 
W  procnring  to  be  mada^  any  intereat,  aoBcitaSon,  peti- 
tion, rcqnest,  reeomBMndatkm,  or  negotiation  in  or  abeat, 
or  in  anywise  tonddng,  oonccming,  or  lalsting  to,  any  ne- 
Minatioo,  appointment,  or  depwtatkm  to,  or  resigiiirion  of^ 
tmf  waA.  office,  oonnnliaion,  place,  or  employment  as  sAire- 
m&A,  or  under  any  pretence  lor  tuing  or  barkig  oaed  any  in- 
terest, soUeitation,  petition,  rcmiest,  recotomendatkm,  ar  na- 

S on  in  or  aboat  any  sodi  ncmdnatien,  ^nlMntmaIt, 
ticn,  or  nrigaatton,  arfivthe  obt^dag  or  having  (d>- 
llia  oonseat  oroonaaats,  or  videe  or  Toloes  of  any  peiaon  or 

Eena  as  sfnwarid,  to  ansli  nwaiaartnn,  appaintment,  depnta- 
I  or  lesigaaUgn  t  and  alao,  anypoaon  or  poams  Aall  gire 
drpa^,orcaaaeor  proenntohe  gircnorpaid,  any  money,  fca, 
giatiulj,  loan  of  money,  reward,  or  profit,  or  make,  or  oraae 
0r  procnre  to  be  made,  any  promise,  agreement,  connant,  oaa> 
taiet,  bond,  or  asniranee,  or  by  aaj  way,  meaut  or  dariee 
mtnct  or  agree  to  give  or  pay,  or  eanae  or  proeave  to  be 
^aea  or  paid,  any  money,  fce,  giatdty,  loan  of  monqr,  reward, 
or  profit,  for  any  soUdtatlon,  petiUon,  reqneit,  reoommenda- 
tkn,  or  negotiation  whatever,  made  or  to  be  made,  that  abidl 
in  anywise  tondi,  ooncon,  or  relate  to  any  nominatkm,  ^ 
pokitraoit,  or  depntatioa  to,  or  resignation  of,  any  inch  office, 
maanksiGn,  plaoe,  or  amployment  aa  aforesaid,  or  for  tbe 
obtaiidag  <»■  imfaig  obtained,  diraoth  ar  indirectly,  dm  ooa- 
■nt  or  consents,  TCiee  or  viriees  oc  au^  peraon  or  jieiaoiia 
as  aforesaid,  to  any  sndi  Domination,  appoiatment,  depo- 
tation,  or  resignation;  and  alao.  If  any  pemn  or  pcaaooa 
shall,  fbr  or  in  eipectatiflB  of  gain,  fea^  gratuty,  loan  of  mon^« 
reward,  orprofit,  aolidt,  recommend,  or  negotiate,  in  sny  man- 
ner, fbrany  person  orpersMiSfinaoy  matter  that  diiill  in  anywise 
tondt,  concern,  or  relate  to  any  tuch  nomination,  wpointBient, 
deputation,  or  redgnatkm  aftfresnd,  or  liv  the  obtididng,  iB- 
Rctly  or  indfareetly,  Oie  coniait  or  cODMntBrOr  nieB  or  TOfaei 


statute,  sect.  3  not  intenioA  to  t|Bly  t« 

parties  »-ho  have  not  iu  I  li  1  (fnifl^l iftt  MlhlT  pww 

iTiiip:  tlie  [ipjiuintraent.  ! 

Ill  Michiiclmas  Term,  iai8*. 

Sir  John  Jcn:is,A.  G,,  Sir  F.  Thmger^ 
Dtmdas,  Clarksm,  Peacoclf  and  /Vg^i shewed 
!Elrst,  the  words  "  office,  commiiBiiaiu  jMW-W 
m<  lit,**  u  AeeL  3  ,oC  atafr 
tended  to  embnM  w^r  ofl 
person  could  stand  ta  the  Compny, 
though  perli^  notac(uunussion,isa"iiIs(e"  . 
the  meaning  of  that  section.    Secondly,  tneoffijwe 
^nnplete,  though  Sir  'William  Young hadioitkjv 
of  appointment.    The  £rst  count  does  not  dits^ 
the  money  was  given  for  an  a^Mni^mtat  B 
detsliip  Ly  Sir  William  Young.    It  is  not  a  ^u£( 
whellier  tlie  appuiiitmi-nt  was  ever  completf,  WVn 
fher  the  defonaants  took  money  for  tlie  ^ipofadliti 
It  appeared,  however,  that,  if  the  peraon  namiBit 
was  eligible,  the  appointment  of  the  direct» 
aa  a  matter  of  course ;  and  that  a  _penoD 
obtain  a  cadetahip  vrithout  a  noniinatina*.  * 
ment  o>.  thci  other  side  vaa 
be  indictid^  for  giving  or 
ofiice,  ihe  aj^xuntment  to  which  was 
Tlie  Berenth  count  was  also  proved.  PersdW  n 
imffic  for  the  sale  of  on  oflBce,  though  they  la 
ahsolute  control  over  the  appointment  to  it.  [: 
cited  HibUewhite  v,  M^Morine,  (5  Mee.  &  W.  f 
If  the  defendants  were  guiltj^  of  an  o&nce  widiia 
3r.l  section,  they  are  also  gnulty  of  an  offencf  "a 
ihe  4th  section.  ^ 

Croicdcr  and  Warren,  contra,  for  the  defi 
relief, — Fiidt,  a  cadetship  is  not  an"offio(i 
plir.\  or  employment,"  within  stat.49Geo, 
ca  ;>  is  unly  a  capacity  to  take  _a 
plice  IU  the  service  of  the  East  India 
place  must  have  some  ri^'hta  and  liabilities,  sow 
tiies  and  pay  belonging  to  it;  whereas,  if  the  pff 
nominated  dadiiwd  to  go  to  the  East  Indi^  h*  wb 
only  forfeit  a  privifcge.  {Coltriiae,  ^--^J^ 
states,  that.the^otitioner,  who  had  received  tni  r- 
nation,  "is  Sewons  of  entering  the  milita^*"" 
the  Company  as  a  cadet."  ErU,  J.— If  ™ 
would  not  go  to  the  East  Indict,  ^vould  iienol 
moved  from  his  phice?  I  do  not  undsistoM 
dffinition  of  tlie  word  "  place"  excludes  a 
Stat.  33  Geo.  3,  c.  52,  which  first  menUons  <*i« 
tains,  in  sects.  5"  and  58,  provisioDs  rej**^*" 
oflices,  places,  or  employments  in  the  ciTlfTj 
"    liy  stet.59thecoarta 

are  prohibited  from  stnding  out,  in  < 
cadets  or  writen,  or  in  any  other 
tons  than  will  be  neoeasary  to  s^PP'/JtZ— 
pl  Tii'  lit  of  officers  andserraDtsj 
the  a„'e  at  which  pereons  "dwU-ka  "?f*J"Li 
<tt  being  appointed  or  sent,  in  the  caP^Sj^* 
adet"  rxhey  also  referred  to  staL 7  "'"■•J, 
c.  70.1  In  Jacob's  Law  Dictionary  a  c*WJ 
be  "  the  younger  son  of  a  gentleman: 
plied  to  a  volunteer  in  Uie  array  waiting 
fXhey  also  referred  to  Johnson's  D'ctioMiJT^ 
ardsoii's  Dictionarj'.l  Secondly,  aesuniiDg^»\  ^ 
ship  is  a  place,  the  first  count  was  P"  ^  jj 
offence  contemphtted  by  the  3rd  ^^JLgoi^ 
Geo. 3» Ok  126;  Ul3»miii9i9gi^'^^l2ir^^ 


of  any  person  or  persons  to  any  tnA^"  fceWT*^ 
or  depotation,  or  resignation  "•'resBidlti*^  ^jj,ji]fili 
case,  every  such  person,  and  also  ""TP^T^^jj  liatia 
folly  and  knowingly  aid,  abet,  o""  '"^gUn.'tr." 
Aall  be  deemed  and  adjudged  gnil^  «,»?7^-ridi:fTi'ti' 
*  Nov.  20,  before  LoodDaBMi*™***'^  ' 


man,  and  Erie,  JJ.  _  ,  ,  ^ 

t  Sir  mUBm  T«a«  bad  M  riM*  «■ 
gtaotad. 


iai.ii^'1 
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mAi  phM  to  dkfom  of.  Ihoogh  8k  Wfflim 
^torMOt  poMT  ef  BoaiaatiBf  to  th*  oad«MiIp, 
Simrcf  amaintiBg  to  it  wm  in  the  Bttt  inaU 
ff  at  M  Mottoa  iaohidad  a  p«noa  vho 
It  HifimA  of  a«  oOm,  th«  4kh  aKtlos 
TfaeindiotaBaat  deMilbtt  the 


■iftmfaL  ft  mait  mUV  all  ti^m  wonk 
(^railw,  (2  Cnr.  A  K.  SI),  vfatoh  vat  an 
Itfc  fcq^^*  •ertain  -wamnt  and  order  ior 
'  iM>iMgr»'*  WigfatBMn>     hdd,  that  iba 
~     eridenoe  ma  a  warrant  ta  tha 
■ad  not  an  ordar;  aad  direated  an 
did  Mt  Mftl  tba  daaoriptlon  in  tha 
nmmmit  C.J.^  m  iMHctment 
oftwovnaBti^aBdtliftlbfgary  of 
itwonld  Waofiaant.  I  do  not  ate 
ba  laAeiait  to  proTa  one  of  mrenl 
aoDC  out  of  a  nnmlw  of  tlu 
Luddifp  lefeRedto  Aw.  t.  Otlekrt^ 
S  Moo.  C.  C.  238).   W^hman,  J^In 
fb»  hutrument  fnlfined  one  part  of 
id  not  tfts  other;  tbere  -wm  a  va- 
of  deacriptitn:  and  I  followed  Mu 
Ovmekery  (8  C.  &  P.  Me).!  TUa 
>f  deaotiptloii.  An  offlee  witun  atat. 
isaoomoeof  pn^t.  Stat49Geo.3, 
tiie  pnnUDna  of  that  act,  and  adda 
oaa.  In  2  Black.  Com.  38,  an  oflbif 
right  to  exerdM  a  pnblie  arprfnta 
to  taka  tha  baa  and  amolnmoita 

dir.  mh.  vtdt. 
3^  now  A^KhmA  the  judgment  <d 
ims  an  indictment  on  tha  49  Gao.  ^ 
oti^flje  pRiTiH<mB  of  tiie  6  &  S  Bdw.  Of 
M)  mnnqanona,  pkoea,  and  empkymotto 
^yytnwBt  of  the  Kaat  India  Company ;  and 
iBntediRt  wi&  receiving  money  ibr  an  ap- 
^■d  Bimiiiutticm  to  a  certain  office,  eommu- 
^  aai  cmplt^ment  of  a  cadet  in  the  Com- 

^ipmOon  mnnniBc,  after  mnchinxenloTis 
at  tiw  Bar,  was,  whether  a  eadetanip  was 
Iht  trial  to  fali  under  any  one  of  tboee 
Tbe  money  atiiBt  be  paid  fat  the  mmi- 
peifeetlr  cIm^  from  fhe  offidal  docn- 
i,  that  the  direoton  haT$      nower  to 
iVtittt,  in  this  Instance^  *'the  dhseotor^B 
toade  in  favour  of  WUtiam  W.  Wo- 
ftther  paid  2Q00I,  for  it,  as  a  cadet  for 
hiftnby.  A  praviso  to  the  nonusation  la 
*imided  he  shall  appear  eligible  for  that 
Bet  aS  Dominations  an  made  snhject  to  that 

Bii%  iriieAer  a  cadetiiilp  ftlU  within  the 
ttAo^eonuniaiiDn,  place,  or  employinent,  we 
the  object  of  the  enactment.  It  was, 
,  to  prerent  all  corrupt  bargain^  fbr  the 
aaH,  in  BMittera  of  pablic  eoncemniant; 
tftitnnr,  it  la  immataial  to  inqolre  whe- 
EtivUehtbe  nomination  hi  sold  can  be  ds- 
,fft  aoit  oftieal'  correctness  by  any  of  those 
^nof  tiiem  nay  haro  on  appropnate  tech- 
^ii^  and  yet  may  with  mniclent  aoenracy 
I  gnienl  intention  of  the  act.  To  this  extent 
(Aedteoription  right.  In  common poriaoce,  we 
[lot  eidinanly  aay,  that  a  mifita^  officer  holds 
**tOr  that  a  judge  holds  a  commiwon;  yet  that 
.> sight  pioperiy  be  used  rejecting  them:  the 
■  "imt  and  employmmt"  are  so  gannaL  as  to 
PP*iiKl  thoaa  aod  e  my  <4h«  advantageova  po»- 
WMtkanrty  can  gain     netniaatian  to  a  apainfie 
A  «w*tihip  in  the  tfadraa  Infaatry  ta  tmly 
jHMtr<Kh  of  thaae  wetda;  and  aWnly  each  of 
UN  <a)]r  idtfaa  to  one  pfaae  and  taaaaettoB. 


We  tkfaik  the  IndictmMt,  tbaretbre,  folly  ptored] 
and  we  ong^  to  add,  that  oar  judgmeat  hoa  heoi  d** 
lajed  by  aooidflDtal  dmnmitonnea,  not  by  any  dodbt 
which  we  iwa  fdj^Emk  OUi^yii, 

Oowbrl(k^.-- Jfor  S- 
^  Sect.  92  tf  Stat.  BSf9  Vkt.  c.  laflL  wkkh  mpowtn 
7^  JmH^ei  to  mak*  9m  Ordtrihr  the  Moiiitm(mce<!f 
a  LmnaHe  Pmper^  tk«  Chormmu  or  Ovtnetn  vpon 
ith»m1ke0r^i»mmiem9^i^pMl<^ahiMitfmW 
Maimer  at  if  Ad  tame  imt*  a  Jfarrant  ofEemom^ 
and  tke  AfjmX  tUma  64  mtbjtettothe  tarn  lUgultHfm* 
M  all  re^fem  «  m  Ag^fHit  wgtint  4  Wmimm 

Bm*  11  dr  12  RM.  A«l,  aiitfiiiii  ^mkim  iaiMwHy 
A*  MS  mmMMK  m  Appmb-^almt  Mm  tf  JB»* 
wmalt^Miliim^iSf  9iiHm^aMt,9i^Slat,Bif9 

MfJU(Xm^XwMM0  AMyn«,«rvMj^  «0lieiKa> 
g^kitwiu  made  and  io  he  wmh  frtm  7\me  to  7%0te  ro- 
tpeeiha  ApptaU  e^aiim  Orden      ileawwi^  amd^ 

In  Hilary  Tenu  (Jan.  25), 

PaakUy  obtained  a  rule  celllt^  npon  the  joaticae  of 
tb»  oonntT'  of  Glamoifan  to  shew  eanee  why  a  wxH  of 
■aadanms  d»nld  not  ww^  ditaetad  t»  them,  commands 
tngthem  ttt  eata^'ceiiHnnaneaawDd  hawren  appeal  by  tin 
ai  areeeti  af  (he  pooaofthahainila*  of  Pyl^  fa  the  pariah 
•f  I^aaad  BlanA|^  in  tAwaaUoaon^,  ^^nat  an  onter, 
datod  the-9th  October,  A.n.  18M^  anndctng  the  plaoa 
ef the  laab  legal  aatHemert^Edwfai  Btchard^a  pauper 
hmallo.  io  ba  In  the  aaM  hamlet  of  ^le,  and  orderbc 
the  sdo  oreweefB  to  payto  tte  oreweera  ttf  the  poor  <s 
ih*  pwriA  of  Cowbri(|ge,  in  tiie  s^d  county,  and  to  th« 
proprietor  of  a  certain  Uoenaed  house,  certain  snnu  of 
Toioney  in  respect  of  the  pftst  and  Attuie  lodging,  mdn- 
tonanc&  medleiae,  clothing  and  care  of  the  sua  Edwin 
RichaMs  during  his  oonfineniait  in  the  said  hooas.  It 
appeared  fwm  the  affidarito  on  whieh  the  mle  was  oh- 
ta&ad,  ^at,  on  the  Sth  October,  IBAB^  two  justices  of 
Qlametnns)^  made  ^  (»4eiw  flpMstsoni  and  thereby 
ad|«dg(rt  ^asMlemeafr  of  ibo' pauper  lonatio  to  be  fn 
^afaui^  of  Pyle,  b^ng'a  ptaee  matntalidng  its  owa 
and  «lso  ordered  myment  «f  90^.  16$.  0tf .  to  tha 
OTCTB^rs  of  Cowbridg^'DODgtbe  expenses  of  the  main- 
tenance, &c.  of  the  lonatlc  mim  the  8th  October,  18i7| 
to  the  eth  October,  18da  On  I3ie  7th  October,  1848^ 
a  duplicate  of  the  s^  order,  together  with  oopy  cer- 
tificate of  chaigeftbiUty,  suttiee  of  ebargeaUIi^,  and 
statement  of  jMurtieulaxaof  tha  Imfttie'a  aattiementia 
tiie  hamlet  of  Pyle,  wa«  served  on  ow  of  the  overseen 
of  said  hamlet,  and  p^wwi  of  tha  said  sum  of 
SQf.  I£m  6(2.  was  than  douatMkd  .fern  him.  On  tiw 
tOAk  «f  the  aamo  month,  tha  sttemies  for  the  hamlafc  eC 
q>pHed  for  copies  of  the  deparftions  on  which  Mw 
enier  was  made,  whtdi  mrer-fartmhed  to  them  on  the 
seth  of  the  same  m<nttii.  M 1^  Jsnnasr  sesrions  in 
1849,  the  appellants  applied  1^  counsel  nnr  leare  to 
enter  an  appeal  against  the  said  order,  and  to  respite 
the  same  until  the  following  AprQ  aessions.  The  ro> 
spondentB  had  received  no  notice  of  appeal,  bat,  having 
acddentaiOy  heard  a  day  ortwoptevSons  tothe  Jannaiy 
sesnms  that  such  an  application  would  be  made,  they 
inatTDoted  couaael  to  omkmb  it,  -on  the  nouvd  thm 
aoiiea  x>f  apfeal  ought  to  uve  be«i  given  within  twenty- 
one  days  after  aerviee  of  tite  order,  notioe  of  oharge- 
aUti^,  and  particulars  of  aettlementv  or  within  fourteen 
d^B  after  copies  of  the  depositions  had  been  supplied, 
in  conformity  with  sect.  9  of  stat.  11  &  12  Vict.  c.  31. 
%e  wmnel  the  respondents  dso  contended,  that, 
inasmodi  aa  the  order,  &c.  were  served  ten  days  before 
the  Oetober  ssarioDS,  which  were  held  on  the  17th  Oo- 
tober,  the  appellants  onght  to  hare  been  prepared  to 
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try  t  u  ir  appeal  at  the  January  sessions.  The  counsel 
Jot  the  appellants  a-lmitted,  that  no  notice  of  appeal 
5™«  ;  ''lit  submitteil,  that,  in  the  absence  of 
ga^ytwS  It  WW  in  Uie  discretion  of  the  Court,  whe- 
aiT^al  to  l>e  entered  and  k- 
gP*r^°°y'^y*".<=^^""«"  '«fti9«d  the  application 

we  think  Utaaa  ttwMMM<i  been  given ;  and  we,  then,: 
fore,  refuse  the  applkilffoBr.'*   In  this  Tertn* 

»  Vict.  c.  12fi,  after  einpowethi(ilkmf^iimtuit<Kitlgk^ 
an  order  of  m«intewmee  vptm  ^  iii4i«btei4MdJ^T 
adjudicate  the  settlement  of  iJwIliftWft  ^wii«o«^l 
It  18  proTjded,  **  tlmt  the  gntrdi^  ^'^mt»^ 

pUee  affected  by  auch  order,  Jnay  app^  ^jigaiB^^the' 
gwmion  o?  panah,  or  (he  oVe^rseew  of  the  parish 

IlSP^^rS^P'^Jji"**'*'  '^'"^  ^liarircaMe  before 
p«J.M^«hBjrfJMrttlwah.g  to  appeal  'and  the  per- 
powers,  rights,  and  prmlegea,  and  be  ««««  to  the 

11  &  ^^Vi  V'"*^"'  ?/-J^al-"  By  sect  »W«£-> 
a  n  K    iT  *•  .^'^  ^-H'Wieatiwted..-*  tiatiw. appeal 

♦L  ''^  ^  required  bv  la  v,  within 

nare  ww  i^t  by  the  overspei-s  or  guardians  of  the  re- 
iS!**  P\^''s<^"s  or  guardians  of  the  parish 
L  Mtter^hall  be  directed,  unless,  within 


to 


S^^nHJ^^'^^M^*^  '^°Py  the'deposi- 


foresaid  l>y  the 


on«v^!L^M  K  d.y8  after  theaen.ling  of  such 

8^9  Vict  0  »2  of  etat. 

pursu^uice  oi  sect.  9  of  atnL  U,&  12  vL. 

tev^"  ''^•^ '  ^'^^^  ''opj'^s  of  the  depSitw, 
Stat.  11  &  12  Vict.  c.  31,  app^ 

BBt  lui'"'-  -      ■'  "  " 


yfifflrJw^TOSH*'^^*^*'       <^3e  33  within  the 

l^nilS  «m?65£^^C^  ^^^''^^  ^1^"^^  °f  peace  for 
Ar«^!«.       ^i^PWlWOlw.    An  Appeal  against  an  order 


M^^<?.  V.  7>r,M,; ,  12  Jur.  557).  [>or/«wi,  J.-Sub- 
Wte  an  order  of  mamtenance,  ani  the  parish  u^n  which 
Wvf%l"''  ""-T^''  ""'^  pauper  recovers  and 
SJh^i  il^Xr''  'V''  ^'''T''  '^W^^t'lc  there. 
Sis£fw5.ffi'^S  V  order  to  the  parish  which  paid 
555  .  rif  maintenance,  would  that  parisf^  be 
Crt^cluded  as  to  the  settlement?  ColeHd^cJ.-The 
^rZ^^-^^^V^^^  '^'^^^  when  tlie  lunatic 

J—Therefore      qrj^of  in3totenabce  Unofcin  ere^' 


Lord 
■ocoontj 


respect  toVtiOmTiMfj 
amotion  o(  9lkV)9t9w4ft 
againat  thetiditllHeUtiagf 
pauper,  "  in  liIteTliiafcia„j„^ 
and  regulations  as  aglilMNMM 
reasonable  notic*  the+eof -ti*  ^ 
such  ciuijity  Tiho  shall  be  respd 
wliicii  Appeal  tlie  justiees  of  the 
said  general 'quarter  sessions  ar 
p»wflrcd  to  hear  and  detennine,  i 
ippWls  agaiDset  onlers  of  renrti 
dtMrmined.'^  And,  in  Reo.  r.  7 
JiiaiHff  ofiyorM4Pi,  (lOJur:  w 

4t&  6  Witli^«Jf  6;Fk««iilS«U| 
could  lw  >hm>K«3  to  an  order  aia 

evllj  inifst  be  ihaidfe  to-th#  i*es 

4  M.  Vt  S^8S7;  'PMIesMlii  J:!  ^ 

The  appltcatimi  of  the' appfeliffl 
enter  and  resphe,  for  the  puriws 
at  the  second  sessions  after  the  o| 
^t^asAl^  and  Benmn,  contra.*^ 
w»e' entitled  to  make  the  kpi 
Mpit«  al  s«sifon4  nbxt'Mkm 
glvktg  'nMlw,^ilg4iittii[>n»^  ih^ 

B;  Rep^^vn iSg^e? fcniia, 

306  )  CflTmtft  ■  tW'  ttiprpMteW  J  AM 
aions  are  'such  to  enter  iitnl'in^ 
and  try.  The  s^sfloits  ki  JaiSalttj 
cable  segsiofts.  'f 'iaftj".  v,  TS*  JMf 
72).  S?coiidly,^af8  *9ViclJ 
ft  lunatics.  The  only  remoTal  is 
which  there  h  im  appeal.  Anor< 
so'*Balo^y  to  arf  order  of  reinffi 
■"feti'C.  m,  LBtislnture  wet 
"iMiW^^Ba^fftriiwI^rti!;  itrf  did  li 
|iMtmij[«  of  lirim^iett,'  -asftrt 

"^re,-  by  ti 
porated  into  that  statute,  and  tl 
peated  WsPmwm^^ 
the  fnii^nttSMfi^  IsoK^m^ 
«dM;^y#ta!WIaf^  ^AfttetftMifS 
S4,  cftMaiHS'lttftfft)*ltI1ftttiS*gifc 
tlie  provision^  of  stiAriC^  K^W^t 
ing  notice  of  appeal,  were  pVert 
lunatics.    In  v.  The  InhU 

shire,  (G  Q.  D.  hep.  343;  B  Jui 
that  the  clause  as  to  costs,  in  t 
Geo.  3,  c.  78,  was  snhstantiveh'  r 
Geo:S,  c.  59,  with  reference  to 
th«Peiimj  was  not  repealed  whee 
c.  BO,  tOMlbd^  In  general  terms  s 
[PcffttSw,^ J.iiiifte  incoiTporMing' 
43  Geo.  .3,  c.  as,  enacted:  that  tfit 
contained  in  the^ttite  i^tttiitt' 
be  extended  to  county  hridt«,'«la 
as  if  the  same  tmd  every  fart  tra 
pealed  and  .  re-ertacted.*'  Cbftrt^ 
here  is,  that  the  provisions  of  Stat; 
cannot  be  read  into  stat. «  &  9  VT( 
viso  of  sect.  02  of  stat.  8  &  »  \"k 
construed  literally,  and  must,  the 
lil>erally.]  The  provisions  of  stat. 
may  be  introduced  into  stat.  8  ft 
then  construed  according  to  the  su 
act,   [They  also  referred  to  Rtg.  r 
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v.     10  Adol.  ft  HI.  406);  and  JS^.  t.  Arheriffkt, 
i  300).3  J^The  stat.  9  Anne,  c.  20, 

Jbitti^^UttpitweMiiinnpon  writs  of  niandiimus, 
g^Tttin  c^,  more  speeay  and  effectual,  affords  an 
f.  Stci.  ;^  <jf  that  statute  directed  that  the  plead- 
Ihe  return,  and  the  subsequent  proceedings 
iboulil  be  the  same  as  In  an  action  on  the  case  for 
ntoTn.  The  pleadings  in  actions  on  the  cose 
^tered  by  the  Uniformity  of  Process  Act; 
ftljsnever  been  eontoided  that  such  altura- 
nt  applicable  to  proceedings  upon  wiits  of 
It  most  be  contended,  on  the  other  side, 
e  chaD^  yfhii^  m  jaMA»  iif  the  law  19- 
i%l9i[>peals  aguDflV  oHert  «f  r^oval  are  to  be 
flHKpcini^,  finin  time  to  time,  in  st^  8     9  Vict. 
tkUS.  CpH^.  adv.  wit. 

ImEos,  J^now  delivered  the  jodgment  of  tlie 
Cl«t-4atiiii  case  the  question  is,  whether  the  1 1  St 
H  fit  c  31,  applies  to  appeals  against  orders  for  the 
-tms  of  paaper  lunatics;  and  it  arises  upon  these 
■Tke  rules  of  procedure  upon  appeals  against 
'jBDoral  baa  been  .establistied  by  many  sta- 
>«litdBODs  between  the  13  &  14  Car.  2,  f.  12, 
■i«i;ST»et.c.l26,  and  formed  a  well-known  I.ndy 
^J^Bfai^Bdicating  on  the  settlement  of  paiipors, 
I^^HiMrwT  matters  connected  therewith,  liv 
:^^^^^"ilt  c  126,  provisions  were  made  for  ad- 
« Ae  settlement  of  pauper  lunatics  and 
wf^saAwiee,  and  an  appeal  was  craated ;  aM, 
~'  a  ths  settlement  and  some  minor  xii^fcn« 
Aowrith  would  be  for  adjudiei^iont„wit 
on  appeals  against  ordisn  of  removal  was 
■od  the  appellant  was  to  appeal  against  an 
Cr  maintenance,  in  the  same  manner  "as  if  the 
■I  were  a  Ttnaot  of  removal.    It  was  aot.the  adop- 
•oe  statnte  or  of  one  rule  of  practice,  but  a 
jy^fc™  of  procedure,  consisting  of  varioufi  stiigee 
llfciM  origin  of  a  suit  to  the  execution  of  thejudg- 
■*aoc(iB.  It  was  obvious  that  the  proceedings  on 
2™»diMes  of  appeals  could  not  be  exactly  indenti- 
V&Mt  the  purposes  of  both  classes  were  so  analogous, 
^■tifficolty  was  foreseen  in  applying  the  law  ac- 
tottetualogf.  Afierwudi^UwasooDsideTed 
^i9l■tn«  tbit  wnnl  defeets  existed  in  this 
Mvell  inaaptetof  examinations  as  other- 
w  statnta  111  qne^im  was  passed  for  tlu 
tttnof. 

^■ions  relate  in  terms  only  to  the  proce- 
T'*'' against  orders  of  removal,  it  has  been 
tilt  they  do  not  extend  to  appeals  against 
■oaiEtenance  in  the  case  of  lunatics.    But  we 
to  i contrary  conclusion, 
irfgislatnre,  when  making  the  11  &  12  Vict, 
■wt  betaken  to  have  been  aware  that  uppeals 
■^en  for  maintenance  were  required  by  law  to 
tactcd  is  the  same  manner  as  appeals  ng;unst 
of  renonl*.  Then  that  law  remaining  unal- 
w  tile  piMedure  npon^peaU  against  ordi  i^.  of 
KIDS  amended,  it  seenu  to  follow,  that  ]ao- 
npon  appeals  against  orders  of  maintenance 
---condacted  in  the  amended  manner.  Whether 
in  Stat.  8  &  9  Vict.  c.  12<>,  which  we  have 
on  which  the  argument  turns,  be  restrained 
■»uit  existed  when  the  Hfatute  passed,  or  be 
[fi^it  themselves  to  such  changes  as  may  from 
(iwbe  made,  it  is  admittt>d,  that  in  neitlKi-  case 
bscarried  out  in  literal  fulness.    No  one  eon- 
procedure  on  appeals  against  orders  of  re- 
« it  existed  when  the  statute  passed,  could  be 
wtin  every  particular  in  regard  to  orders  for 

U  of  atst.  11  &  12  Vict.  c.  31,  it  is  i  n..>  uil, 
&&  WiU.  At  e.  76,  and  bU  acts  to  amend  ^nd 
&iuKaadtkefi«MBtaeC,ahaU(e»Kj4sofar  us  the 
vfuj  AmarMk  aRCaltared,  amended,  or  repealed 
ilQ^coaetaMdae  one  act." 


(  ■ 


the  nuUiiteiuiiee  of  lanaUcs.  This  eoniMentioa  eeoni 
to  open  the  door  for  a  more  liberal  constmotion,  and  to 
the  conmdering  the  enactment  merely  as  a  provision  that 
the  preoeduTe  should  always  adapt  itself  to  that  which 
prevails  in  regard  to  appecus  a^uut  orders  of  removal^ 
as  that  may  m  from  time  to  time  modified.  Conrenl- 
ence  oertwily  points  to  this.  To  whatever  extent  the 
imperfoetioiis  which  may  be  zemored  as  to  the  one 
were  felt  In  the  other*  they  will  be  removed ;  uid,  in 
two  matters  oertainl^  very  c(^niate  to  each  other,  uni- 
formity of  praetioe  will  prevul. 

We  are  lumislud,  too,  with  a  very  applicable  ana- 
logy Hugeated  from  the  Bawh  in  the  argument.  In 
the  ordmaxy  case  of  a  common-kw  acbon  given  by 
statnte  to  a  party  griered,  whatever  chu^  snbsequent 
statutes  may  create  In  the  mode  of  proceeding  in  th^ 
form  of  Action,  no-  one  can  doubt  bat  that  they  must  be 
followed  whenevejr  a  JMuty  shall  sabsequentfy  use  the 
form  in  the  exercise  of  lus  statntory  remedy. 

The  decisiMw  in,  A)^.  v.  Urn  InMabtkaO*  of  Brwxm- 
ikire  (3  New  Sees.  Ces.  234;  ante,  p.  422)  and  Bm.  r, 
7%$'/nkabit«fitt  ^  Moriotuthtkin  (6  B.  Rep.  343; 
8  Jnr.  778)  stand  npwi  the  constrno^n  of  the  statutes 
there  in  ^nestim,  Md  have  no  analogy  to  the  present 
qnestien. 

The  Tttle  mnslk  therefore,  be  disohaiged.— «N«- 

t^argtd.  ■  

1       EasATA  fn  Rtg.  v.  8t.  Qwr$t,  Hmtemar-tpmt. 
JF»«etl$ici4.1.  Iiiw9.  4/fo-"Bnffleient,"  "aadtbst 
the  order  <^  leaaoralwu  badoa 
iU  boe," 

Una  lit  V><r  "  oonfiimed/'  mM "The oalr 
qoeatkm  ar|iied  ia  this  ooart  was 
^    .  astoUietaffieieDCfoftfaenotice." 
.    .  II      'it     Uoe  12(>br  "admitted,  OQ the  argnment  in 
ti^  coort,"  rrod  **  o^ectcd  at 
the  sessions." 
ool.  2,  line  3,  ^tr  "  WmUimgtr,"  mdd  "  Seijt.'' 
Page  436.  ooL  1.  line  39,  for  »  fuoMhtd,"  nad  **  m(|ffrsi- 

„     BOte,>br  "  Nov.,"  nmd  "  ApciU" 

BAH  COURT.— HiuKT  Thui. 
Pbilufs  v.  Don. — Jan.  27. 

Vkt.  e.  llO^Foreiffn  Bill. 
InanAfidavitmntUrOelSfZ  Fict.  c  110,  OePlamtiff 
■  tUOMthat  tJis  De^mdant  wm  mdibted  tohmat*^  In- 
dorite  of  a  BiU  ^Ex^angey'*  (teUingU  out  according 
to  tke  ordinary  Form*  oftm  Affidavit  toiold  to  B9UJ, 
The  Deehntim  wu,  en  a  Arv^  BUI,  htld,  mo 
Variance, 

In  this  case  the  defendant  was  arrested  under  a 
judge's  order,  in  pniraance  of  the  1  &  2  Vict.  c. 
and  held  to  hail.  The  affidavit  of  the  plaintiK  upon 
which  the  arrest  was  made,  stated,  that  the  defonnmt 

was  indebted  to  the  pluntiffin  60{.  for  principal  money 
due  to  him,  as  "  inaoisee  of  a  bill  of  exchange,"  &o., 
f  describing  the  bill  as  in  the  ordinary  forms  of  an  affi* 
davit  to  hold  to  bail  on  an  inland  bill  of  exchange).  In 
other  respects  it  was  correctly  set  out.  The  declara- 
tion, however,  was  upon  a  foreign  bill  of  exchange,  and 
contained  the  avenoents  usually  inserted  in  deuura- 
tions  on  foreign  bills'  of  exchange ;  whereupon 

Butt  moved  for  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  an  exoneretur  should  not  oe  entered 
upon  the  bail-piece,  on  the  ground  of  there  beirur  a  va- 
nance  between  the  affidavit  to  hold  to  bail  and  the  de- 
claration. ISrle,  J.— I  do  not  see  hma  the  affidavit 
that  it  ia  an  Inland  bill.  Is  not  bill  of  exchange" 
applicable  equally  to  either  inland  or  foreign,  and,  there- 
fore, may  include  a  foreign  bill  ?1  The  form  of  declaring 
is  not  the  same  as  on  an  inland  bill  of  exchange.  In 
Amaniy,OtttlrigMe,  (2P.  &  L.432;  5.C.,  13  Mee.  & 
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V.AAS),  a"bill"«ii  luOd  to aa ialaBd UU of 

Bbui,  J^I  do  not  thiidc  it  k  aagr  WMUto*  bam  tin 
•sdliUTy  moaniag;  of  tin  laiwiuge,  wbtn  the  p^^*"^** 
n^v  Um  d«(inidaiit  ii  iacUbtM  to  htm  on  •  bill  of  w- 
duHwe,  ^riua  ^  4flciliBM  <hl  «  taiga  U1L—Ari« 

COUBT  OF  COBOf  ON  PL£AS^Hii.iAY  Tjok. 
WootF  V.  The  Citt  Snui-aoua  Ooapimr.— 29. 

Pleading— Ompat^jr,  Swtnption  of. 
The  Deehnaion  deteribed  tie  D^fmdaaU  <u  "  The  Oi^ 
Steam-boat  Comgxmi/ :"^Meld,  on  tpedai  Smmrv, 
ta  be  a  s^tderU  VacnptioH, 

Cue.— The  deokration  coramenoed  thus:  — "T. 
Woolf,  by  oompUiiw  of  the  City  Steuu-boat  Com. 
pany,  who  have  been  lommoned*'  &&   Speinal  denuuv 

S,  awigniny  for  oaiUBa^  that  the  namet  of  the  parties 
sndanta  are  not  stated  or  ^wn  <ai  the  fine  of  the 
decJarition,  Bor  in  any  way  ore  the  defendanbi  desoribod 
lij  their  Chxiatiannamai;  and  if  the  plabilifF  elaima  to 
ne  the  defiradantB  as  a  corporation,  or  m  a  onnpany 
completely  registered,  he  muft  state  onder  and  by  w- 
toeof  whataotof  Fariiuui^  the  defiandinteaie  liable 
to  be  sued  as  sach  oozpontion,  or  as  sach  company 
completely  registend,  ao  as  to  make  the  defmdants 
liable  to  be  saed  in  their  coiporate  name,  or  that  they 
ase  liable  to  be  sued  by  that  name,  or  in  any  wayahew 
why  the  general  rule  af  pleading,  tbat  the  names  of 
Mitica  mut  be  stated,  has  been  In  this  case  departed 
non^  or  bow  the  plaintiff  is  entitled  to  make  the  pre- 
sent ease  an  exception  to  the  general  role. 

S.  HiU,  in  support  of  the  demnrrer.— The  declara- 
tion is  faisnfficient;  the  plaintifif  onght  to  have  shewn 
whether  the  defendants  were  a  oorporation  or  not.  In 
3%amp«on  t.  31«  JMeert^  Smkam  Qm^aigf  (1  Exch. 
Ben.  694)  tbe  declazsUon  descnbed  the  company  as 
Amy  xegisterad  nndo:  7  &  fi  Vict  c.  110.  The  dourt 
will  not  take  jniDclal  notice  of  persons  calling  them- 
eelves  a  company.  In  Sea.  v.  Wett,  (1  Q»  B.  "BJep.  826), 
a  coroner's  inquisition,  which  stated  certain  goods  to  be 
the  goods  of  the  Hull  and  Selby  Railway,  was  held 
bad  because  it  did  not  appear  that  there  was  any  corpo- 
ration so  intitled.  [CWnwII,  J.— That  case  would  haire 
been  more  like  an  authority,  had  the  defendants  been 
ieaoribed  as  the  praprietois  of  the  City  Btaani  boats.] 
Since  the  statutes  oreating  registered  ooipomdons,  these 
QOmpBiues  should  be  described  as  cotporations  by  sta- 
tute. In  Dum^kim  r.  l%e  Mmeiettw  Wa»tnoarhe 
Chwpwy,  (3  B.  A.  1),  tbe  gronndaefllM  judgment 
by  Ht^jd,  J.,  an^  that  evenr  person  is  bonnd  to  take 
notice  of  a  pablie  aet  cf  FkmnaeBt  wheiebv  tbe  de- 
ftndants  were  created  a  corpomtiea.  [Jfiii«M(  J. — It 
may  be  that  this  was  a  orapomtion  establiuied  by 
diBter  before  the  statutas  to  whidi  we  are  refoned.  j 
Then  the  deSmdants  du»ld  have  been  deseiAed  as  a 
cenwration  by  charter.  \Mmie^  J.— How  is  the  plain- 
tmto  know  what  their  charier  is?!  In  tbe  case  of 
Z>HteA  Wett  iMKa  Compaq  r.  Vm  Mngxt^  (Ld. 
Baym.  1536),  tbe  piaintiffil  were  made  to  fj^Tc  in  evi- 
dence tile  proper  instruments  whereby,  by  the  law  of 
Holland,  they  were  eflvetoally  oreated  a  corporation 
there.  \Mwdet  J> — I  mppese,  m  that  case,  it  was 
aasnmed,  that  the  plaintias  calling  themselns  a  com- 
pany amonnted  to  an  all^tion  that  they  wwa  a 
Mrwoai;  if  so  In  the  aase  of  a  plaintil^  ft  is  so  abo  In 
the  case  of  a  dsftnda&t.]  The  objection  is  here  pointed 
out  by  spedal  dsnnmr.  [JKwm^  J.--And  tai  smport 
(tf  it  is  addiioed  no  poriiire  snl^  no  decisloB,  and  no 
pcaetiee.]) 
AiwbM,  oontia,  was  not  called  on. 
Feb  CtmuH.^>iR(^nBaf  ^  lAs  pMM^ff, 


EASTER  TERM. 

WooDHAMa  ».  Newiias,— J/aj  1, 

gti^im  to  depriM  h  PUmif  ^  "rfr  fMtoi 

Account. 

The  Plaintiff  in  an  Acdm  in  the  Sujxnut-^n 
proved  a  Debt  due  to  hitn  from  the  Defendant  i^m 
than  20/.  The  latter,  by  his)  s-t-n',  \  tt, 
provedf  reduced  the  PlaitttiJ^^'s  Cittiatoaiinmfi 
wMk  Ale  Jmrp  reHumed  thvir  FerdM>lNNW| 
~^HMi  tka$  ike  BrnfeiuUmt  wa»  MMaHMM 

Suggetttm^t  initkm^-PkiMt^S  dkm 

9  ^  10  Km. 

Debt  for  work  and  materiahs  goods  nld  ari  ddj 
Tered,  money  paid,  and  npon  an  aooount  stated.  Htf 

— first,  except  as  to  10^  is.  2d.,  parcel  &c.,  plt*:  \v. 
dcbtcJ  ;  secuiiiiiy,  excopt  as  aforesaiil,  aset-offv '  ■  ■  ■ 
1  miitcrial-'^,  gooiis  sold  ftud  delivered,  imw\  !cii 
n:  >:icy  hail  ami  rpceived,  aad  upon  an  accwni  ^aw 
tliifdiy,  as  to  18/.  4s.  2d.,  payniL-nt  into  court.  ~ 
oause  was  tried  at  the  first  Siitin";s  for  Middlittl 
Eiwter  Term,  before  M^uile,  J.,  ivhen  tbt 
prn\eil  a  demand  of  nearly  100/.,  and  Um 

S'oved  a  set-off  of  80/. ;  and  the  jury  retanwd 
ctforthe[dahitifffesaeii,aiid'iumore.  Tbek 
jndge  refased  to  car^y,  bat  left  tiw  parties  to  i^jii 
the  full  Court.  ; 

Rochfort  Clarke,  in  the  same  tmn,  on  behslf  rfj 
defondant,  obtained  a  rule  calling  upon  the  pk' 
rfiL'w  cause  wliy  the  idaintiff  should  not 
brinu'  in  the  record,  and  the  defendant  be  rtl 
eriti'i- a  ^ujjTt^t-itioii  thereon  to  deprive  the 
hi.-,  costs;  and  why  the  plaintiff  should  nst^/l 
dtl'finlant  his  costs  of,  and  ocwasioued  hT,tbiH~ 
tion.  The  dffendant's  affidavit,  which  ™  i 
support  of  the  rule,  utatL-i,  amongst  oth« 
**  that  the  cause  of  action  aro^e,  in  some  nuUfidj 
wilhiu  tlio  jurisdiction  of  tlie  Court  wit 
defendant  dwelt  and  carried  on  liis  busbMi 
this  asti<m  vaa'ewanMaa«dwiB^#attlisi 
the  defhndant  dwUt  baft^  and^lb  tisN" 
was  oomi»ettoed,«DMi  when- ho'Miftdwall^i 
the  B^d  work  was  done,  and  thswd  mib 
provided,  and  the  said  goods  deliTered,  ^s*!**' 
wiu'u  this  action  was  corameaced,  and  still  is-™' 
the  Jurisdiction  of  the  County  Court  of  Middl**^" 
that  such  county  court  was  opened  and  estAliliahw.' 
a  plaint  niifilit  have  been  entered  in  tbe  wid  owitj 
the  sum  recovered  from  this  depowntiiytl** 
tiff  in  tliis  action,"  Ikc. 

Prenti'-c  (Mayl)  shewed  cansO.— Thisi 
couLL'  within  the  provisions  of  the  County' 
&'et.  o8  enacts,  "that  all  pless  of  pM"*! 
where  the  debt  or  dam^^  claimed  ttiwf**j 
ffil.,  whethwoB  balance  of  aoeainitoT«J»- 
be  hiddeii:  ia  tbe  county  conit  vtthMt  ** 
quefltton  is  whether  tbe  plaintiff's  daimii't 
n  to  be  innatdttcd  a  debt  clahned  on  haliw  «< 
or  in  any  wayto  be  included  in  thedaKTipo'"'^ 
provided  for  by  that  section,  «  that  th»  P^jg 
suing  for  it  inthesuperior  cnnrt.  isliabl»t»«" 
of  his  costs  under  sect.  ]■::'.    Tl.'  sum  ctaior 
Was  much  ahove  20^.,  and,  pi  iiu.i  f.icii.',  therefc'^ 
witliiii  thejurisdictionofthecountycfiiiri-  H.  .^^^^ 
the  sum  recovered  is  to  he  considered,  so  fsr**]  ^ 
tion  is  concerned,  the  sum  clfumed,  tien  it 


balance  of  account,  for  the  account  beW^^/'ai] 


ference.]  Tlie 
not  know. 


suea  in  me  couu*/  (j-agi 
plaintiff,  when  hebniifftl'W^J'S 
have  the  means  of  "W^TM 


if  he  had  sued  Ib  the  OBODfy  «m  " 


amount  of  the  set-off.    He  cannot  QOTP" 
ant  to  plead  it.  Xho  pWatiffwvjK^'I^^Sl 
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smltBA,  ttr  teTC  ilMBdiiBcid  tlic  cxcw  of  I 

Aire  to/.;  for  by  sect.  63  he  may  not  dhido 
owcf  actiun:  and  the  defendaot,  knowing^  thii^  | 
'titj:!ir.e  flenied  his  9et-o£F  to  the  action  m  tfa«  | 
wort,  bat  have  recoreTed  the  whole  of  it  from  , 
uiiff  in  a  subsequent  suit  in  one  of  the  anperiof 
b  poiat  of  fact,  the  account  was  not  bft- 
till  ue  trial  at  Nisi  Prius,  aiui  then  it  WW 
fsms  of  tn'ing  two  se[arat*;  actiona.  The 
firet,  to  asceilain   the  piaintitrs  debt, 
derendant's,  and  the  sum  claimed  VM 
if  each  wa3  above   20^;   so   that.  If  Ihe 
Mtt  had  jurisdiction  in  this  case,  it  had, 
jnb&tiaii  to  ttf  two  nctkniB,  in  eMh  <a 
indalaaA  irw     WnmdSOl,  Tsrtoiu 
bm  been  paned  tnhMfaihiiig  oonrti  of  Gon- 
ad nqnest,  yihi&tt  flie  jnrisAetion  laa  beok 
Id  ferticolar  sams;  aad  H  hu  il1w1||^  twes 
ri,  vhere  the  original  som  tiMoied  and  tnoTed 
■etim  was  more  than  Uie  sam  over  wbieh  the 
noTt  bad  jnrifldic^on,  the  pUintiff  was  aot 
•i  from  snln^  in  the  snperior  court,  alttaongh 
idtarlint,  by  his  set-off  pleaded  and  ])ro'fed.  »- 
■  ^  ^aintirs  claim  within  the  euin  for  wUch 
Behave  boon  brought  in  the  inforior  court. 
h  cited  3  Chitt.  Archb.,  n.  1 401 ; 
&  W.  28);  Jmes  v.  Harris,  (1  Dowl. 


lib. 


iT.Oirwitfw,  (2  Strange,  1190):  Gottle  v. 
)Moo.^);  Snw  T.  .PVlAffV (3  Will.  4B).] 
iiiTit  k  defeetire  in  tkia— that  H  doe*  not 
laeeod  exception  contained  in  aeolt  128  in 
'  I  tenns.   It  states,  that  the  MUM  of 
'  tthe  jurisdiction  of  the  court  within 
i  dwelt,"  &c.;  and  the  court  spoken 
II  tlM  Connty  Court  of  MiddleBex, 
^  J  t| jMt.  12,  several  districts  bare  been 
in  Middlesex,  and  the  defendant  ongllt  to 
I  within  which  district  the  cause  of  action 
alsT',  U  rects,  2,  3,  and  4,  it  is  plain  that  th« 
■X'urt  ,ind  a  court  holJen  un<k-r  this  act  are 
MiT^m  tbiiiEs.    [il/aM/fi,  J. — 'I'lic  affidavit 
i^tte  words  of  the  l::8th  section,  and  the  cotirt 
most  be  taken  to  be  a  court  established 
IjbUj,  the  rnle  asks  to  deprive  the 
llAeiufy ;  bat  the  defendant  hm  paid 
tttut,  and  the  plaintiff  therefore  if,  at  all 
"  \U  costs  as  to  that.   lM*Lean  T.  Pkil- 
^)  was  referred  to.l 
— wit,  in  support  of  the  rule. — The  sum 
fSfriict,  and  not  the  anionnt  claimed.  Is 
wnafm-d  the  debt  in  dispute.    (Fairl^tm  v. 
iD.ScL.  022).    Undoubtedly,  a  distinction 
ttskn  where  the  sum  recovered  is  reduced  by 
ijfcDtiillthe  cases  cited  for  the  plaintiff  have 
I  decide-i  nn  the  express  words  of  particular  staCntes* 
Ithe  case  of  Pifis  v.  Carpenter.    The  presort  sta- 
fkoirerer,  has  no  words  to  support  the  plalnUff*s 
Qt;  the  clear  intention  of  the  Legisutttte  was 
)d  lb  jnh^«tt«n  oC  lAw  otmnty  oonrtag  and  it 
L  We  been  ibtMM  Hhgt  jtsme  soeh  eo&rtt  alumld 
idteaeet  taSeaUketbe  nreeent,  as  wasTefer- 
rLoid  E31eM»H)Bgh,  in  Zom;  t.  ChtOham^  (1 
ft).  The  ease  of  Drews  v.  GoUs  (2  Tvrw.  608) 
i  fc*  hardship  apon  the  plaintiff  will  not  in- 
■ftr  discretion  of  the  Court  in  allowing  a  sng- 
[•fceentered,  when  the  act  expressly  gites  the 
'Hftst  relief.    ]Mauie,  J.— You  say  the  ^iB- 
ht  to  have  sued  in  the  county  cnui-t.  What 
I oneht  he  to  have  entered?]    No  doiilit  there  ii 
iffifflniHy,  liiii  it  is  thrown  upon  him  by  the  act, 
of  action"  refers  to  the  nature  of  the  action, 
debt,  sBsmnpsit,  &c.;  and  the  .58th  section 
tUiit  the  eoimty  court  is  to  have  jurisdicidon  in 
when  tha  dm  dMattdf  i,    reeoTerad,  is  not 
~^SOi;»  lNM|OT-*vMMfft-*l^4MJaQciiig  th«  ao 


omaii  IntwMB  Gut  putiiL  or  otfurwiat— L  «.  1^ 
otbirnodeofndnctton.  [JTinife, J.^ On balaaea otf 
aeoonat  or  oAerwiw"  means  mndi  1^  same  aa  *<  on 
balaaee  af  araaont  or  noL*^  At  afl  erents,  the  qnea- 
tim  oogfat  to  be  laised  by  allewing  the  nlalB^  to 
tnmm  the  mgnation.  [Jftwfc,  J,—^  tiie  mattos 
of  ftct  an  admitted.]  Aa  ta  the  d^seta  of  tlie  affidft- 
Tit,  fft^tit  r.  ^  (iS  Law  Joorn^  N.  S.,  G.  P.,  68} 
ii  an  anthority  for  its  snfficfeney. 

Wmn,  C.  J.— We  an  of  opiiil<Mi,  thnt  tlus  case  do«( 
not  fldl  within  the  County  Conrti  Act;  and,  thenfon^ 
Uiat  a  soggeatioa  ong^t  not  to  h%  entend.  Tlie  appli- 
cation is  nmnded  on  the  129tti  lection,  which  eiuota^ 
**that,  if  any  action  iball  be  oommeneed  after  the  pi»- 
Im  of  this  act,  in  any  of  her  BI^eBtT*B  snperior  oovrts 
of  reoord,  for  any  csnse  other  thni  tnon  lart  her^ba- 
ftm  BMCmad,  for  which  a  plaint  might  have  bean  en- 
tarad  in  any  oonrt  holden  nnder  Hm  aet,  and  a  verdiet 
Anil  be  faond  for  a  sum  leas  tlian  201.  if  the  said  actioik 
is  fbondad  on  cratnet,  ^  said  plaintiff  shall  havn 
jad^ment  to  reoofw  BachRnm<nily,and  no  costs,  unleK 
the  jndge  dudl  cMtUy It  ia  eiear,  tbierefore,  that,  ba- 
fore  the  verdict  in  a  superior  court  can  have  the  effect 
of  deriving  tlie  plaiirtln  of  his  ooata,  by  reaaon  of  ita 
hafioK  been  gtren  for  a  sam  leas  than  2w.,  that  rerdioi 
nrast  hare  bran  stran  in  nspeot  of  a  demand  for  which 
a  plaint  mixht  have  been  entered  in  the  county  court, 
was  sneh  the  ease  hen  ?  In  ascertaining  the  meanli^ 
d(  this  daaae^  It  la  comMtant  for  ns  to  refor  to  otiur 
mntioDi  of  the  aet  whien  bear  npon  the  qneaUoo. 
On  mihnno^  then,  to  the  Heth  aeetion,  which  nlatoi 
tb  die  hufadiction  giren,  we  find,  ''that  all  pleas  of 
personal  aetiona  when  the  debt  or  damage  claimed  it 
not  mon  than  20f.,  whether  on  imUmce  </  aoooimr  or 
athervi^e,  may  be  holden  in  the  connty  court  without 
writ."  It  is  said,  that  tfab  is  a  oaae  in  which  a  plaint 
might  haTe  been  entered  in  the  oounty  court,  by  virtue 
of  the  words  **  or  otherwise,"  which,  it  is  contended, 
apply  to  Oie  oae  of  a  claim  ndoeed  by  set-off  to  a  sum 
mIow  20/.  I  own,  that,  looking  to  the  whole  actj^snd 
to  these  two  sections  parttcnhu'ly,  Aess  words,  **  ba- 
lance of  acconnt  or  otherwhje,"  seem  to  me  to  have 
been  meant  to  apply  to  oiaea  when  the  parties  them- 
selves had  balanced  Out  aoeonnV  or  when  it  was  ba- 
lanced by  payments  made  en  account;  bat.  whateror 
meanii^  la  to  be  given  to  them,  t  think  that  this  is  nofr 
a  case  in  which  a  plaint  might  hare  been  entered  In 
the  county  coort.  It  is  plain  Uiat  Parliament  meant 
this  aot  to  Wpi^  to  sim{de  caaea*  In  which  a  jury  might 
be  dispenseo  with ;  otherwise  it  is  difficult  to  see  any 
good  reason  for  limiting  the  jniisdictlon  of  the  eoun^ 
court  to  small  sums.  Bnt  hen  Ae  elahn  in  dispute 
Was  of  a  large  amonnt,  which  mi^t  InToIre  qnestlona 
of  considerable  nicety  and  iionortanee:  any  one  item 
of  it  might  have  been  MM.  Then  was  a  set-off  of  80^ 
and  in  nke  manner  a  sum  exceeding  20/,  might  haw 
one  of  the  items  of  it  conitraiiw  this  act* 
we  malt  etmslder  the  inconveniences  to  which  any  par- 
thmkr  eonatructlon  Wonld  lead,  and  give  t^ie  L^ito- 
latun  credit  for  haTtng  anticipated  them,  and  lerislated 
accordingly.  What  was  the  antoont  of  the  platntiff't 
demand  f  Clearly  above  20/. ;  the  county  court,  there- 
fore, must  have  adjudicated  npon  and  establitihed  a 
claim  for  a  sum  exceeding  20h  Then  it  must  hare 
tamed  to  the  defendant's  caae  to  see  how  that  c'aim 
was  to  be  reduced,  and  in  like  manner  hare  decided  on 
a  case  involving  a  separate  (didm  beyond  20/. ;  thus,  in 
reality,  deciding  two  action^  in  each  of  which  the 
amount  in  diniute  exceeded  the  sum  to  which  its  jnril^ 
diction  extended.  How,  then,  was  the  plainUff  to  pro- 
ceed in  levying  his  plaint  1  It  Is  extremebr  difficult 
to  see ;  for  suppose  he  had  levied  his  plaint  for  201.,  he 
must  hare  abandoned  the  esaese ;  and^  if  the  defendant 
pleaded  a  set-off,  it  would  hare  been  a  good  answer. 
it  ha  had  entered  a  plaint  for  the  fall  amount  of  his 
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clftim,  it  would  have  shewn  on  tlie  face  of  it  that  the 
Court  had  no  jurisdiction.  He  is  in  the  difficulty  of 
not  knowing  whether  the  defendant  will  rely  on  hia 
set-off  or  not :  he  cannot  prevent  it  by  giving  credit ; 
for,  in  very  many  cases,  a  plaintifiF  has  no  means  of  as- 
certaining the  precise  amount  or  nature  of  the  defend- 
ant's claim.  I  do  not  see,  in  such  a  case  as  the  present, 
where  the  plaintiff  claims  a  large  sum,  which  is  liable 
to  be  reduced  by  a  set-off,  how  he  is  to  levy  a  plaint  in 
the  county  court.  I  think,  therefore,  that  the  case  is 
neither  within  the  express  words  nor  the  meaning  of 
the  ac  t :  it  never  could  have  been  intended  that  these  new 
courts  should  discuss  claims  of  such  unlimited  amount ; 
and  we  ought  clearly  to  see  that  a  plaintiff  has  a  remedy 
under  the  act  before  we  can  deprive  him  of  his  costs.  As 
to  allowing  a  suggestion  to  be  entered,  and  leaving  the 
plaintiff  to  traverse  it,  no  doubt  this  course  would  lead 
to  fuller  inquiry;  but,  the  object  of  the  act  being  to 
provide  an  easy  and  cheap  method  of  disposing  of  small 
claims,  we  cannot,  by  making  this  rule  absolute  on  a  point 
about  which  wc  entertain  no  doubt,  give  an  opportunity 
for  incurring  further  expenses  far  beyond  the  sum  in 
dispute.    This  rule,  therefore,  must  be  discharged. 

CoLTMAS,  J. — I  think  that  the  decisions  referred  to 
under  former  acts,  though  founded  on  different  words 
from  those  in  the  present  act,  have  a  considerable  bear- 
ing here,  as  affirming  a  principle  which  is  applicable  to 
all  such  cases.  It  is  not  to  oe  supposed,  that  the  in- 
tention of  the  Legislature  could  be,  that  the  county 
court,  under  colourof  deciding  a  small  debt,  should,  in 
effect,  have  to  decide  two  actions,  in  each  of  which  the 
sum  claimed  would  be  far  beyond  the  amount  over 
which  their  jurisdiction  extends.  I  agree,  that  the 
"  debt  claimed,"  as  mentioned  in  the  58th  section,  is  to 
be  considered  to  be  the  amount  recovered.  But  this 
does  not  apply  to  cases  where,  as  in  the  present,  the 
defendant  establishes  a  counter-claim,  which  reduces 
the  sum  claimed  by  the  plaintiff.  The  jury  here  es- 
tablished the  plaintiff's  right,  primarily,  to  a*n  amount 
above  20^.,  subject  to  such  reduction  as  the  defendant 
could  establish.  The  plaintiff,  if  he  had  sued  in  the 
county  court,  must  have  abandoned  all  demand  above 
201. :  there  is  no  reason  for  saying  he  is  to  be  compelled 
to  do  this ;  and,  if  he  is  not,  as  he  cannot  sue  in  the 
county  court,  I  think  he  ought  not  to  be  deprived  of  his 
privilege  of  suing  in  the  superior  court.  I  therefore 
think  this  rule  should  be  discnarged. 

Maule,  J. — I  am  of  the  same  opinion.  This  is  an 
application,  under  the  129th  section,  to  deprive  the 
plaintilFof  his  costs.  That  section  speaks  of  actions 
for  any  cause  other  than  those  last  hereinbefore  spe- 
cified ;  and  I  think  the  present  action  is  for  a  cause  other 
than  those  specified  in  the  58th  section ;  and  the  question 
13,  whether  a  plaint  for  it  could  have  been  entered  in  a 
court  holden  under  this  act.  The  meaning  of  sect.  129 
b,  that  if  the  county  court  could  have  heard  the  same 
question,  and  upon  the  same  proofs,  and  have  arrived 
at  the  same  result  as  the  superior  court — if  it  could  have 
meted  out  to  the  plaintiff  tne  same  measure  of  justice, 
and  in  no  way  have  prejudiced  him  in  his  claim — then 
the  plaintiff,  if  he  goes  to  the  more  expensive  tribunal, 
is  to  be  deprived  of  his  costs.  But  it  comes  to  a  prac- 
tical absurdity,  and  would  be  making  the  act  an  in- 
stmraent  of  oppression,  to  say,  that  a  plaintiff  cannot 
sue  in  the  county  court,  and  if  he  sues  in  the  superior 
court  he  shall  be  deprived  of  his  costs.  The  question, 
therefore,  is,  would  tne  plaintiff,  by  going  to  the  county 
court,  have  obtained  the  same  measure  of  justice?  He 
has  a  demand  upon  the  defendant  for  a  large  amount. 
If  he  levies  a  plaint  for  20/.,  he  must  abandon  the  en- 
tire residue  of  Lis  claim.  He  cannot  be  certain  that  the 
defendant  will  set  up  his  set-off ;  nor  can  he,  by  giving 
credit,  compel  the  defendant  to  do  so.  The  defendant, 
therefore,  may  either  insist  on  his  set-off,  or  bring  an 
action  for  the  whole  amount,  to  which  the  plaintiff 


(having  already  abandoned  the 
mand,  which  he  cannot,  theref 
have  no  answer.  I  think,  thert 
could  not  have  proceeded  in  t1 
out  great  prejuaice  to  himself, 
section,  I  think,  on  principle,  tl 
must  mean  amount  recovered — 
by  a  jury  to  be  due  to  the  plai 
of  a  set-off,  the  jury  would  find 
claim  for  such  and  such  an  amoi 
by  the  sum  proved  to  be  due  to  tl 
argument  urged  by  the  defendan 
apply.  If  the  present  be  a  case  f( 
at  all,  it  must  be  because  the  debt 
of  the  58th  section,  "  on  a  bals 
leai'ned  counsel  for  the  defenda: 
and  relies  on  the  words  "  or  othi 
in  neither  view  is  the  defendant 
The  parties  here  never  had  balai 
the  sum  claimed  by  the  plaint 
the  county  court,  therefore,  had 
Chesswell,  J. — I  am  entire! 
that  this  is  not  a  case  falling  wi 
I  agree  that  a  plaintiff,  by  sim^ 
claim  exceeds  20/.,  cannot  oust 
county  court;  but  it  is  other 
fide  claim  for  a  sum  above  tha 
sent  action,  the  debt  claimed  w 
not  due  on  a  balance  of  accouni 
never  been  balanced,  either  by  | 
up  of  a  cross  claim.  It  is  not 
and  strike  a  balance;  in  wMcI 
maining  due  is  not  more  than  2( 
jurisdiction.   The  plaintiff's  cai 

Eendent  of  the  set-off.  And  by 
ited  from  splitting  it ;  and,  the 
the  excess  beyond  20/.,  he  could 
it  in  any  future  action  which  the 
against  him  to  recover  the  amou: 
Moreover,  the  plaintiff  could  not 
for  the  defendant's  set-off;  and 
pressly  provides,  that  no  defendi 
set  off  any  debt  unless  he  gives 
the  defendant  might  avail  nimse 
as  he  pleased. — Rule  discharged^ 

PREROGATIVE 

In  the  Goods  of  The  Hoi 
A  Person  skilled  in  examining 
original  JVoj-ds  erased  from  t 
Legacy  at  the  End  of  One  of  Vk 
at  a  different  Time  from  th$ 
Motion,  the  Court  refused  to  ttf 
The  amount  of  several  legacio 
handwriting  of  the  deceased,  hai 
affidavit  was  made  by  a  person  ^ 
sures  &c.,  for  the  purpose  of  i 
sums.   In  examining  the  papejr, 
posed,  that,  in  his  opinion,  a  1^ 
was  written  at  the  bottom  of  tw 
written  at  a  different  time  from 
Deane  applied  for  probate  of  t 
written,  and  with   the  legacy 
There  was  a  proxy  of  consent  fro 
Sir  H.  Jesner  Fust. — I  shall 
latter  part  of  this  motion,  nor 
legacy  upon  the  opinion  of  this 
be  perfectly  right  in  all  that  he 
of  the  time  when  the  legacy  was  i 
did  not  want  his  opinion  upon  tl 
and  will  not  act  upon  it,  bare  as  I 
circumstances.    The  probate  will 
restored,  and  also  with  this  legocj 
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covRT  or  cbaugket. 

I Waa.-)^rwekU,  ^.SU/m^ 4prit:3^  21,' 

iis*.  0  Parchsger  ^  Valuahle  Coiisi4eratiiin, 
r^smij*--  (.  hisietinrj  upon  His  Title  as  such  toithoiit 
_  ia'iPhinUf'g         admitted  that  he  had  Notie« 
-$tl,F{<ritiHfe  fate  Wife,  ha$'9tlm9id  R.,  IH- 
Wtfct  ifnAm  he  aejwir#jNite  Ate/w,  fron 
ti  'Mt  bt  UmikerMf  Rl  kad  depisc-i  t9 

of  n^t^alm'^^u^n^SM  that  ne 

'If  to  ilf  admitted  A^rtemmt,  on  the  Mar*- 
'■tii^\fS.Tit.h  Plaintiff,  vsher^E.  released  R.from 
ftlaar*;  (T'I'?,  in  Consideration  thereof.  If.  aprced 
■liaBsj or  ifTit-  hr  i??--'  Estates  to  E.  and  lUniWiff 
•il /it, '0 /mmenc'' from  her  Death,  Plaintiff  b<:>ng 
wkk^itO^T^Hmi  of  B.-&m--^  tMTim itf 
' -aft  Marriage  with  R.  '  ' 
ii-dxBtlt  as  to  the  eonalt'uetitfc  Notice  to  a  Pm^ 
Bights  ff  an  oeeuMing  Tenant,  cmJineS 
tb  lus  Tenatny,  or  ^yea  it 
the  'Tehakt  inqy  claim  itv 

nip 

.  ^^CH'Mutimee.  that,  at  the 
did  not 

Atf  ddmv Imk  at^  am^iructive 

ify^  fttrtti'ft  a*cwe  of  Knigbt  Bruce, 
PiC,  fiHHaj'fiotli'UiS'^tnfigind  anfl  aupplemental 
TlieflrigmalMH,'ffled  the2]3t  January,  1849; 


■  Th-  i^.^^  .s  •-^Vcn  from         AOfftAUld  HOtM  of  thei 
sodfaVice-ChBaoeUorr-i  r-'"-     i   ■'  ■ 

^liMliiiw  fcHniiiWEbe  JetendHatdeniw 
I  ■iknasTMHOntM  the- alleged  agreenienC  of 

|ti|t^,t^  if  it  existed,  be  became  by  hh  i^cltLe* 
|e  a  pBchaser  of  the  estates  fur  valuable  coa- 
torticeofit;  and  insists,  moreover,  t kit  all 
jin^Mis.  Fenny's  lifetime  ataolutelf 
n  j|.]K^Mi  mge^  an  net  MBieta  for 
''ftyfinS'da0V»3,  Wnfllm'Bfe  ibthis  suit  (V 
fclfi^te;  befnre  the  Coort  can  be  said  to  consist  in  a  single 
~*^^?^-iii.ofiriiidi  Ute  first  was  filed  in  the  lifetiim-  of 
•^^dtmrse  after  tbe  marriage  with  the  defendant, 
■lylir  as  well  as  by  the  defendant.  Sl«'  liied,  t 
>A*or  fivC'di^ after  having  put  in  tbe  answer. 
'^'"'*'«itti)ri^nd|til^«w|vhu-Gontkiiied  to  ba  a 
~a(K»fance  to  aD^  agRemeat  of  1835,  bat 
'^thtlqtcT,  It  was  ameodcd  after  her  death,  ond, 
■nt  iBstteriallj.  Nor  Was  ttu  second  bill — that 
iG^Mtothe  alleged  KgrcenieDt  of  1835 — iili^d  in 
K- ^  plaintiff  aud  defendant  have  both  gone  into 
i!  weuuehat  been  earnestly  disputed  of  course,  and 
»u  iiytJ. '  The  fint  qoesQbb  for  consideration  seems 
Mr.  VittB,  the  SefeaAojd,  before  liis  marriage, 
tie,  attBiI  *  eotoititotivfe,  the  agreement,  which  is 
■iyg  to  hare  been  daKd  Oie  *9th  September,  1855,  (if  such 
■^pramt  tbfre  wag).  Now,  asnimng  that  there  w;!*  --nch 
*^"int,  I  think  that  tbe  teoancy,  or  occujiatii.ii.  nr  ].i)3. 
f**V*fe.ftniiy.  Ab  phintiff,  of  the  portion  of  the  .  ~t.itea 
■■J*.rfwbW»  he  had  the  tenancy,  or  occupation,  orpos- 
•■■■•t 4;  time  of  Blr.  Watts's  narriage,  did  not  amount  to 
^y*^  notiefr— sotice  catrjing  with  it  aonatructiva  no* 
Mr.  Watts  of  ^e  agreement.  A  title  in  poasessioD 
"*!  fij  ite  agreement,  conferred,  or  contracted  to  be  con- 
Mr.  Penny  before  the  decease  of  Mrs.  Watis.  Ho 
during  her  life,  have  resisted  or  been  relieved 
nt,  on  the  groondof  the  agreement,  orrigbt. 
1  rroDjul  of  it,  to  relmq^aish  possesion  to 
tof  wliidibain|»6MtBBliit  W  otherwise)  in  tbe 
I  or  occupatioi.  'IWitfUilicy-tommenced  after  tbe 
t;  md  baring  had  ndtiier  reference  to  it,  nor  con- 
Ait,  Qor  a  capacity  of  being,  in  Mrs.  Watts's  lifetime, 
1      k  iBdiMlitodfy  a^aan  to  me  immaterial  on  tb* 

iXIIL  T 


««Btoa,  that  C.  B.  Unett,  bv  hit  will,  dated  the  24tfa 
BvsiitaibtK,  1821,  ny«,  and  asrised  all  hia  real  estates  ia 
tt«  ,«Miatkfl  oC  .a«rei«(4.«p4  S»lop  to  his  wife,  Ba- 


preaeat  occasion— a  copclusfon  coAstsfebt,  as  I  think,  with 
Dmieh  v.  DacUok  atld  Allm  v.  AntKony.  It  ik  oonteodad, 
howeTer^fhBt,"befbre  the  liiarilage  of  Uff  1  tmd  Hn.  Watts,  ho 
reoelTed  tnm  her  fnfbrttutibn,  or  a  conmranioation  which 
OBOonted'  to  actaal  it  constmctive  nofice,  of  tbe  agreement,  if 
miA  aB-agiae— wt  ftera  waa.'  mtllnfcnMUlni,  or  dd*  oom- 
fitfnUKiiK  it  ^tant  attfhj^^ammM  Mf.Watti  aul 
Uairifc,  aad  liM  ■iiliniiiiibaMliiMi,  aadda  m>  pored  ia4liMB 
wards  if^HiaHotMr  km  r«ad-tl»i*amgea»taftba«atwan 
toiOo  ofifiwibjafHl  Mp^lannn^  bubk  afc  abon  utoat,  aad 
QOBtiiwed.]  .  CaoB4«riag^the'  1  wwf  af  Unct»*a  wU,  the 
trawactipti  of  ^331  het|re<^  hia  vdoow.fipd  hv  niece,  and  tbe 
tim^iofiiuB  Utter's  death,  I  t)fiiA  itwoi4djiQtbe)Mfo'Or  pro- 
per  io  treat,  the  ioffonnatioa  er  ooBunanisaUiao  thug  matti^oed 
ai  cbOTeying,  or  amounting  to,  notice  of  the  agreement  of 
r83!j,  if  there  wu  sod  an  agreettent. '  "V^elber  Mr.  Fenny, 
before  Art  marriage  between  Mr.  and  Mft.  Watta,  was  aware, 
or  not  aware,  of  incban  agreeoietit-tiaTing'been  made,  it  ap< 
pearft  te^me  iinlMHdble,  upon  the  mateAlIAvefbrtt  ^  Coort,  to 
nytb^'lCfiniraM^b4bir««ii»ifilrrlt|^,  bM'iMtte  aotodor 
ounatnifltftaj  aMhe  aglMMttutflftoiir)  afl8»>  -  '      i  - 

Utna  ben  ai^ned,  Oatf  ««Orttbi>aridiog  ids  Burriageaot- 
tla— t»>iB^fcrariadad»aaito,ta»*  p»t  «t.leaiti(rf  the  Inita 
in  eaetiiwv  OTatdJilwriiafibitiawt  -M.  for  -n- 

lOAblaeeaaidfration.witbeat  V  tbe;f ortgag^  or  mail, 

gaga,  which  pr^T^nted  Hm  l«g4  eatata,  iq  aofie  portion  at  l^atf 
of  thalanj^,  {i^ufasuiu,nnder  Hui  ae^Offlpnt.  This  atgor 
ment.I  iif  pat  tainic  well  founded.  .1  am  of  opinion,  t^t, 
upon  the  niCQrd  before  the  Coprt,  JMr.  'Watts  most  be  t^^en  to 
have,  ^  a  parchasei;  for  Tridablii  coniidefatfon  without  notice 
of  tlie  plajntifTs  Blle^  title,  a  rij^t  effectually  t6  re^at'  all 
dtlim  anderthe'^reeitient  fif  ilny}ori8ro,  ai  a  defbidant  in 
Oda 'jatftiH)c(i<mr'  V^4fi)!''i)UeiRiOn,  whfethh-thmwas-nch 
an  ^giMment'-it^Ueb  inWilTiii  (4  'eoarae '  tbcf  qoeMttn  -whether 
oeditiMigkt  tli^«*«iiii>  t»'the  maat'iaportant'puti  or  Un 
0^  teportaat  pan,  ofMAr;  2£.'a  Uttamoufi  m  mH  ai  on 
ttMioaeiMD'iriwffMriaMainiogtiHdhabrityanditnA  ftat 
gPNitW*na«,H<mk)4sa,  'aBd  aorimiBg  the  vtoriaga  of  Mr. 
aodiMfi-'Wattst  nqt  to  bav0  lakea-vwe,  the  agresmeAt  or 
dofvment.f^  ia}^  il^old^afebeAt  epfoicedieainstMrs.  Watti 
Off  her  lwii;srat.W,,or  anyidaUoing  ww^rhef.aa.voluBtsers— I 
desire,  to  be  .oi^deratODd  as  neither  expii^asuig  nor  ,intimatiDg  any 

c^ialph. ', '  . ;    ,  ■  '   1    .  L 

Then  ctHflet  (Ke  question  bt'w  Ijegacy  of  20001.,  which  I 
atstinie  not  to  bare  been  a'  bequest  m^ly  precatory;  settias 
the  allied  agreement  bfmS'oot  nf  the  case.  It  would,  1 
think,  be  unsaft  tmS  ittipiVper  nbt  to'tiAdin^tad'the  transac- 
tion'of  1831j  li^tireeA  the  autf  and  Hiece;  as  binffing,  espe- 
cially oa  the  prMme  raoaii*;  -  Rwaa  In-Oie  llataft  of  a  ftlmHy 
■iiiaa>is«il.r'iit-<i^afllt  tattteoliidi4«Mi"tbe  alaeeWlUb- 
tiM.-  Jfc TsaaaMU'laipeai 111  ibi*a 1 1  Ibii  teigfi^  la 'ia4a.  I 
oanttDtf fBftte  toia^yithat  IfceJlcgMy.;  iCint  9^1  releaaed  In 
18aib.mHi)iWt  thearakw»dt.a*a  ftnidlti9avUcbhA»iiot  been, 
and;  c^wot  he,  brol^eu^  jiify  otb«r  4s»e  far., tb«il«g»(7  than 
that  ^oadff  by  tbe  bill  '  (whw^  lUlrg.,  Watts  answered)  abe  of 
course  ofiTcr  had  an  omKUtunuty.  of  answering.  Independent- 
ly^ th^n,  of  tha^  eHend  agreflment  of  1935,  I  thinVthe  lenicy 
a  pKOL  mwt,  on  the  present  Veoot^  be  taken  to  give  Mr. 
Peiiny'tiogrobtad  of  suit.  'But^  usninlng' tbe  alleged  agree- 
nlent  bflffitS  to  bare  bMn  Aiide,  as  contended  by  Mr!  Penny, 
nd-  tbe  benefit  of  Stto  bare  betin  Inf  to  him  by  Mrs.  t^nett  s 
nnkrriAge  tHtb'Mr.  WttCts,  aifd  tile' aetdeownt  made  on  that 
oOtastOb.TKtffl  dtf-Mt-tUhlt-lbat,  opbn  this  roeord,  there  can 
be  takm  to  be  any  H^C  of'sait  In  fMpeet  'df  the  legacy  as 
beiwoMiUn  fcrtates  of  tbatkrdiMtatan. 

laenrteonndvp'aiAlhd  spiwca^of  UMcaa  aiftlybe 
^ewed  aaaohdovMgiar  tM  adf«M  of  1831  bate  been  in. 
▼alid  or  abMidoniBd,.er  as  racogjtitfng  the  etistenoe  in  1635  of 
any  enforcibla  Hglit  in  Mn.  Pen&ynnder  tbe  will  of  Mr.Unett, 
although  the  agieement  may  not  notice  the  transaction  of  IBS  1; 
andMpeoially  this  mast,  1  think,  be  tbe  correct  view  of  the  case, 
for  erery  iweaeot  pnrpose,  seeing  that,  as  I  bare  said,  the  only 
Mil  tied  &  Mrs.  WaUs't  UfirtlBM  was  rilent  aa  to  the  alleged 
antenentof  1835,  and  treated  the  title  to  the  legacy  of 2000/.  as 
^betedOfataU)b7aMtnaisaotlonofl8Sl,andbrthatonly.  If 
itean  bo  vseftil  to  eoarider  sAetber'the  plaintiffloses  roach  by 
my  mode  (tf  viewing  bis  caieu  to  tbe  bsaey,  I  should  tldnk  it 
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becca  Unett,  (afterwards  Watts)^  in  fee-Bimple,  and 
gave  and  beqaeathed  to  her  all  aa  personal  estate  for 
her  own  sole  use  and  benefit,  sabject  only  to  the  payment 
of  his  debts  and  legacies;  that  amon^t  the  l^cies 

S'ven  by  the  said  will  was  one  to  his  niece,  £liza- 
ith  Stone,  (afterwards  the  pldntlff*i  wift),  of  the  sum 
of  2000/.,  to  be  paid  to  her  whenaoever  bis  eaid  wife 
might  think  proper,  end  he  appointed  his  wife  exeeotrix 
of  his  will ;  that  the  testator  died  shortly  after  the  date 
of  his  said  will,  and  his  widow  proved  tlie  same,  and 
possessed  herself  of  personal  estate  of  the  testator  more 
than  sufficient  to  pay  the  debts  and  legaciet^  and  did 
pay  the  debts  and  legacies,  with  the  exception  of  the 
said  legacy  of  20001.;  that,  in  October,  1836,  the  said 
Elizabeth  Stone  intennarried  with  the  plaintiff,  and  died 
the  following  year,  and  that  the  plaintiff  administered 
to  her  estate ;  that,  in  1843,  Rebecca  Unett  intermarried 
with  the  defendant  John  Watt^  and  thereupon  an  in- 
denture of  settlement,  dated  the  8tb  December,  1843, 
was  made  and  executed,  in  consideration  of  the  said  in- 
tended marriage,  whereby  the  estates  comprised  in  the 
will  of  the  SBtd  testator  were  settled  to  certun  uses, 
whereby  the  said  John  Watts  had  become  seised  in  fee- 
nmple  of  the  leval  esUte  inth*  said  premises,  and  had 
poroessed  himself  of  the  personal  estate  of  the  testator 
which  had  remained  undisposed  It  chaiged  that 
the  l^;acy  of  2000/.  was  a  charge  upon  the  real  estate  of 
the  testator.  It  charged,  as  a  pretence  by  the  defend- 
ants, that  the  said  Elizabetli  Stone  or  Fenny  had  in 
some  manner  released  the  said  legacy  of  20002.;  and 
it  charged,  that,  if  any  such  release  was  executed,  the 
same  was  afterwards  abandoned  and  cancelled  by  the 
said  Rebecca  Watts,  and  that  the  release  became  void 
b^  failure  of  the  consideration  for  the  same ;  and  the 
bill  pi-ayed  payment  of  the  said  l^iacy  and  interest  from 
the  death  of  the  testator.  Mr.  and  Mrs.  Watts,  by 
their  joint  answer,  filed  the  16th  April.  1846,  stated, 
ther  beUsTedijtbat  In  1831  it  was  oneed  between  the 
said  Rebecea  Watts  and  Elinbeth  Penny,  that  Eliza- 
beth Penny  should  release  her  said  l^:acy  of  20001.,  and 
that  Rebecca  Watts  should,  by  her  will,  devise  to  the 
said  Elizabeth  Penny  the  estate  called  "  Broadwood 
Hdl,"  in  Shropshire,  where  Elizabeth  Penny  had  been 
residing;  [The  form  of  this  admiauon,  having  talc^n 
place  prior  to  the  marriage  of  the  defendants,  is  stated 
in  the  judgment  of  the  Lard  Chancellor];  and  that,  in 
pursuance  of  that  agreement,  the  said  Rebecca  Watts 
thereupon  duly  made  and  executed  her  will,  and  thereby 
devised  the  said  estate  to  Elizabeth  Penny,  (then  Stone), 
and  the  latter  duly  released  the  said  legacy ;  that  both 
the  release  and  the  will  remained  in  the  possession  of 
Rebecca  Watts,  unaltered  and  uncancelled,  until  after 
the  death  of  the  said  Elizabeth  Fenny ;  that  Elizabeth 
Stone  intermarried  with  the  plaintiff  in  October  1835, 
and  they  both  resided  with  the  defendant  Rebecca  Watts, 
at  firoadwood  Hall,  nntil  June,  1836,  when  Elizabeth 
Penny  died  without  issue;  tha^  In  March,  1838,  Re- 
becca Watta  went  to  reside  in  London,  and  gave  up  pos- 
session of  Broadwood  Hall  to  the  plaintiff,  and  be  con- 
tinued to  reside  there,  rent  free,  until  April,  1844.  The 
answer  then  stated  the  finding  of  the  release  by  the  de- 


likelj  he  does  Dot~st  least,  if  I  am  right  in  constminK  Mr. 
Unett's  will  as  not  diaii^nK  Us  teal  estate  with  bis  debts  or 
legacies,  akhouli  one,  at  leut,  of  bis  debts  was  secared  by 
mortgage ;  confidering,  espedally,  that  Mrs.  Watts  was  a  mar- 
ried woman  when  she  died. 

It  has  been  contended  in  ar^ment  for  the  defendant,  that 
the  |>leadinga  are  in  sach  a  >tate  as  to  preclude  the  plaintiff  from 
raising  that  point,  or  some  one  or  more  of  the  polnta  to  which 
I  hsTe  been  adverting.  I  have,  however,  sisnmed  (without, 
however,  meaning  to  decide)  this  oontentlni  of  the  de^dant 
to  be  onfoanded. 

I  am,  open  the  whole,  of  o(riQt(Hi  that  the  bills  must  be  dis- 
misnd,  and  (ootwithstanding  tike  particular  coDstraction(tf  the 
sidt  or  suits)  without  costs. 


fendant  John  Watts,  in  a  mutilated  itat^,  in  in  t 
trunk,  at  Broadwood  Hall,  after  the  tilini^  of  the  bill 
this  cause,  and  that  tiie  lock  of  the  trauk  had  b 
forced  open.  The  answer  denied  the  tifdit  of  the  ph 
tiff  to  the  legacy. 

The  plaintiff  filed  a  second  bm  hi 
which  was  several  times  amended,  and,  as 
it  stated  the  prior  bill  and  the  pnoefedingi  th< 
the  death  of^Rehecca  Watta  on  the  19di  April 
The  hill  then  stated,  that,  althoiuh  the  pUintii 
membered,  at  the  time  of  filing  his  omioa]  Ul^ 
some  i^;reemeat  had  been  come  to,  on  £e  awTl^ 
the  plaintiff  with  his  late  wife,  aa  togini^up  tkcj 
gacy  of  2000/.,  yet  he  was  unable  to  state ujtftkeai 
ticulars,  or  what  had  beconu^  uf  the  agreement, 
for  the  pur[>OBe  of  discovery,  lie  had  introdu^wlsclBi^ 
concerning  it;  tliat  since  tha  dt-atli  of  tk  nAi  ReU:^ 
Watts  he  had  discovered  that  Rebecca  Watta  (thi 
Unett)  had  herself  given  instructions  to  }Ir.F.llL,h 
agent,  for  an  agreement  to  carry  tlie  prop«td  tnugi 
ments  into  efiect.   The  bill  then  set  I'ortii  tlK  iutt« 
tions,  (port  of  wUch  was  allied  to  be  in  the  lad 
writing  of  Rebecca  Watts),  and  the  i^reenustsl^ 
was  prepuvd  and  executed  pursoant  to  those ' 
tions.   The  agreement  was  dated  the  Sfltt  " 
1835,  and  made  between  Ucbecca  Watts  ( 
of  the  one  part,  and  the  jilaintifF  and  Elizabetit 
his  then  intended  wife,  of  the  otlier  part;  when 
Elizabeth  Stone  released  the  said  leirni'y,  .'ui'l ;!)?  « 
Rebecca  Unett,  in  consideiaiiun  thtrot,  u,  i  :  .  i 
tended  marriage,  contracted  and  a^Tei'J,  Ivg-iii 
veyances  in  the  law,  or      hoi-  hut  « ill  ana  i*5t 
to  secure  to  them,  the  said  ijlainlifV  and  Iht  fii 
beth  Stone,  their  heirs  ana  assigns,  f  r  cvtr, 
real  estates  in  the  county  of  Salop  from  tb 
her  death,  and  all  her  estates  in  the  co 
ford  from  the  death  of  herself  and  thzes 
as  to  whom  she  expressed  an  iatsntioD  to  laiki 
tim  for  them  for  their  lives  out  of  tiie  HeieM  i 
The  bill  then  stated,  that,  after  the  death  of  the 
tiff's  wife,  Mrs.  Watts  destroyed  the  agreemnit 
presence  of  her  agent,  F.  M.',  who  informed  ii 
she  had  no  right  to  do  so,  and  that  by  so  douf : 
not  annul  theamement.    'Die  bill  ctiaTged,tW 
fendant  John  Watts  hadnntite  of  thisagreenwrt 
his  marriage  with  Mrs.  "Watf  ^ ;  that  this  bill 
necessary,  be  taken  as  sup  pi  u  mental  to  the ' 
and  it  prayed,  that  the  plaintitf  nii^dit  be 
titled  to  the  benefit  of  the  s;iid  airreement  of  t 
September,  1835,  and  that  Jutin  W'&iU  m^bt 
creied  to  carry  tlw  some  into  execution,  aealo- 
and  assure,  or  cause  to  be  conveyed  sm' 
ssid  estates  to  the  plaintiff  &c.;  and  that,  if  ut 
should  not,  in  the  judgment  of  the  Coort,  bs 
to  the  relief  aforesaid,  then  tliat  John  Watts  mi 
decreed  to  pay  to  the  plaintiff  the  amount  of  tbe  « 
legacy  of  2000/.,  and  intorcsf  tliereon  &c. 
by  hu  answer,  denied  the  validity  of  the  alM 
ment  of  September,  1835,  and  claimed  to  b^a  poKj^ 
for  value  without  notice.    The  [Mssageoflits.""!^ 
denying  notice  of  the  alleged  agreement  "* 
words:— "That,  previous  to  the 
fendant  to  the  said  Rebecca  Watts,  he  ma 
the  said  Rebecca  Watte,  in  a  conversatwn  "j, 
and  had  ascertained,  from  the  perusal  o>  ■'^J- 
will  of  her  late  husband,  the  Mud  C.  B.  Une  t,  thi^ 
was  entitied  to  the  estates  of  tiie  said  t^sts  or  d*™" 
to  her  by  tiie  said  wiU;  and  this  defendant,  4l»  FJ 
viously  to  his  said  marriage,  was  informed  oj  > 
conversation,  that,  by  agreement  between 
becca  Watta,  then  Rebecca  Unett,  and 
beth  Penny,  then  Elizabeth  Stone,  the  try 
Penny,  before  her  maniage  with 


'  former  I  _ 
decUitdi 


S'rea  up  her  mht  to  the  said 
at,  in  lien  £aeof,  the  add 
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inS,  left  bar  Broadwood  Hall,  m  in  the  add  an- 
r  Iv  tbi  said  fonner  bill,  and  heranbefwe  men- 
;  tot  the  defimdaot  Bays,  he  poeitirely  deniee, 
pmionily  to  hiB  said  marrii^,  he  did,  by  any 
'm  or  cutTersfttion,  save  as  aforesaid,  or  any 
or  inquiry  of  the  aaid  Rebecca  Watts,  or 
iIIb  peraoBs  or  person,  or  by  obtaining  tbe  pe- 
'  K  by  the  perusal  of  any  writings  or  writing 
a  SDj  other  personi^  or  person's  possession  or 
attherwise,  inake  bimseu  in  any  manner  ac- 
flilhthe  state  <tf  her  afihin^  or  any  of  them, 
Bceedmgs  with  reapeet  to  the  real  or  personu 
die  nid  testator,  or  tbe  administration  thereof, 
isefa  mstten,  or  wiUi  the  allied  rights  or  In- 
if  Uh  plunliff  in  respect  thereof,  or  any  of 
iitdloriny  of  the  particulars  in  the  said  bill  in 
•  mtnily  alle^  respecting  the  allied  egree- 
lii  tte  sttd  bill  in  this  canae  menUoned,  or  the 
Ifatnietiui  thereof,  or  tbe  said  p]untiff*B  alle^^ 
Krbterests  in  respect  thereof;  orthatjprevioasly 
I    tbe  time  or  respective  times  when  the  said 
rfietdement  of  the  8th  December,  1843, 
Dt  made  on  the  marria^  of  the  defendant 
I  Unett),  or  any  other  indenture  or  deed, 
I  v  deeds,  was  or  were  executed,  or  of  his 
ivbthe  said  Rebecca  UnetL  thia  defendant 
firinthat,  or  of,  or  had  heard,  or  waa  in  any 
'mn  that,  or  had  any  reason  to  believe  or 
liameh  alleged  agreement  as  in  tbe  said  bill 
laot  itated,  or  any  agreement  or  undertaking 
r  m  lk»  like,  or,  save  as  aforesaid,  to  any  effect, 
■  duly  or  otherwise  entered  into  between  tbe 
jMAteti  Unett  and  the  plaintiff  and  his  said  late 
iJnMtljr  Qinbeth  Stone,  or  either  of  them,  or 
"  tmm  wu  binding  on  the  said  Rebecca  Unett, 
Bebecca  Watts;  or  that  the  said  plaintiff 
1  to  or  bad  any  interest  in  the  real  estates 
I  m  tbe  isid  indenture  of  settlement,  or  alleged 
ienpned  in  any  other  indenture  or  indentures, 
"ti  or  deeds,  or  any  parts  thereof;  or  that  under 
MaQcpd  agreement  in  the  s^d  bill  in  thiacanse 
V  Mooriii^  to  the  temu  ibimoS,  or  otherwise ; 
>tbe  laid  plaintiff'  was  otherwisa  entitled  to.- 
t<rW  pud  the  legacv  of  20001."   The  answer 
l^Hw  benefit  of  the  defence,  of  bdng  ■  par- 
'fciTdw  without  notice,  as  if  he  had  {deaded 

J^^fuiu^  from  several  letters  from  the  plaintiff 
^fcFftin  the  years  1843  and  1844,  that  he 
_^  *nn  that  he  had  any  claim  to  the  estates 
[9"^;  lod  he  expressed  his  willingness  to  de- 

2pWM«on  of  Broadwood  Hall.   It  appeared, 
ptesdingB  and  admlauons  in  the  cause,  that, 
nriou  parts  of  the  estates,  the  subject  of  the 
■at  upcn  the  marriage  of  the  defendant,  the  legal 
tis  be  vu  oQtstanding  at  the  date  of  that  setUe- 
J|*id  the  first  branch  of  the  aignment  for  the 
via,  that  the  only  case  where  a  plea  of  nor-' 
t  nr  T^oe  without  notiin  waa  availahle  waa  where 
■pBRbaier  obtdned  the  legal  estate,  but  that  where 
'  ^^t^kn  wm  between  equities,  the  rule  of  qui 

*  St  tempore,  potior  est  jure,  must  prevail.  It 
>W  eoQtended,  for  the  plaintiff,  that,  snppowng 
^•isdat  could  resort  to  tne  defence  of  a  purchaser 

Nt  notice,  here  the  effect  of  the  evidence  was  to 
!  tbit  the  defendant  had  such  notice  of  an  agree- 
>«  ought  to  have  put  him  to  inquire  of  the  plain- 
[j*>  m  in  poasesuon  of  that  part  of  the  estate 
i  WIS  known  to  the  defendant  to  have  been  the 
1  of  the  agreement.   (  Danielt  r.  Datitoitj  1 6  Ves. 

•  Another  subordinate  point  was  made  by  the 
t>f,  namely,  that  the  l^iaey  of  2000/.  waa  charged 
itba  land,  but  nothing  tunwd  upon  it. 

MWTaad  Baulgette,  for  the  plaintiff. 

■Wfi  ftiwff,  Solt,  and  Ayerr,  for  the  defendant. 


lliere  are  rix^ints  in  this  case:  first,  the  first  and 

second  bills  are  mconustent ;  secondly,  the  l^;acr  was 
released  in  1831 ;  thirdly,  the  agreement  that  is  ul^d 
to  have  taken  place  in  1835  is  not  a  valid  agreement, 
as  against  the  defendant ;  fourthly,  npon  the  etate  of 
tbe  legal  title,  we  are  entitled  to  the  full  benefit  of  the 
doctrine  applicable  to  the  case  of  a  purchaser  for  va- 
luable consideration  without  notice;  nflhly,  there  was 
no  actual  notice;  rixthly,  the  ddfendant  was  not  bound 
to  make  the  inquiry  of  the  plaintiff.  First,  the  two 
bills  ars  wholly  moonustait.  The  first  am,  tliat  the 
lesaoy  of  2000f.  Is  still  doe ;  but  the  second  makea  a 
different  caae^  and  says  that  that  legacy  was  released, 
in  consideration  of  the  alleged  agreement  settling  the 
estates  in  183fi :  so  that,  if  this  latter  case  be  tme,  the 
ItgBcy  ia  gone.  Secondly,  it  is  clear  that  tha  legacy 
was  released  in  1831.  Thirdly,  if  the  legacy  was  re- 
leased in  1831,  there  was  no  consideration  for  the  al- 
leged agreement  of  1835;  but  this  latter  agreement 
was  a  mere  contract  for  the  purchass  of  an  equitable 
estate,  and  not  a  eotmsfance  of  an  equitable  estate. 
There  is  a  great  distinction  between  the  two,  and,  be- 
fore the  contract  is  carried  into  effect,  the  purchaser 
cannot,  agiunst  a  stranger  to  the  contract,  enforce  equi- 
ties attwining  to  the  property.  (Tiuber  v.  Smw,  3 
Hr.  &  C.  70,  and  Brtmd^  t.  Ord,  I  Atfc.  ATI ).  The 
mle  of  the  Court  ia^  that  it  will  not  aarist  a  person 
against  a  purchaser  for  valuable  consideration,  unless 
you  affiect  the  conscience  of  the  purchaser,  (Jmvrd  r. 
Satmders,  2  Ves.  454).  The  othvr  side  attempt  to  draw 
a  distinction  where  the  defence  is  used  by  a  party  not 
having  a  legal  estate;  irnt  Lord  Redesdale  and  Lord 
Rosslyn  were  ofa  different  opinion.  (See  3  Sugd.  Vend, 
and  Purch.,  p.  4&4,  et  aeq.,  10th  ed.)  Bat  the  statement 
in  tfau  bill  is,  that  the  defendant  is  legally  seised  in  fee. 
Assuming  that  this  allied  agreement  of  1835  is  proved 
to  have  existed,  we  shew  that  we  had  no  notice  of  it. 
It  is  said  that  we  had  notice  of  a  dealing  with  the 
estate,  and  that  this  appears  from  our  admission ;  but 
that  was  only  as  to  a  particular  part  of  the  estate,  of 
which  Uie  defendant  was  occupying  tenant.  None  of 
tiia  authorities,  of  which  DmtMt  r.  Atsjaon  (ubi  sup.) 
is  tha  leading  one.  go  farther  than  this — tha^  where  a 
pordiaaer  liaa  notioe  of  a  tenant  b«ng  in  possession,  he 
u  taken  to  hare  notice  of  all  things  pertaining  to  Itla 
tenancy,  but  not  of  matters  independent  of  the  tenancy. 
(Alien  r.  Anthony^  1  Mer.  282).  lLor4  C&aite^or^ 
What  right  to  property  is  there  that  is  unaffected  by 
the  question  of  possession  ?3  He  may  have  a  mortgage 
upon  the  reversion,  or  be  a  remote  remainder-man. 
[Lord  <7Aa»ee^.— There  would  still  be  tbe  conUau- 
ance  of  possession  through  the  intermediate  remain- 
ders. How  can  you  reconcile  your  aignment  with 
Lord  Eldon's  opinion  in  Allen  v.  Anthonjff  The  words 
there  are  general,  (p.  284)—"  subject  to  such  rights.aa 
the  tenant  may  Imre.'^]  It  Is  notice  onW  of  the  in- 
strument creating  the  existing  rights  of^the  tenant 
with  regard  to  Ida  possesuon.  (ffm^my  v.  lAAfMi^ 
2  My.  &  K.  629;  Sir  J.  Leach's  obserrations  at  p.  633 ; 
MiUa  V.  Lanffl^,  I  Ross.  &  My.  30;  2  Rnss.  &  My. 
826;  7ayorv.,^(«Mert,  2Ves.437;  Oro^v.Ormriy, 
2  Sch.  Sc  Lef.  583).  Bnt  the  utmost  notice  that  can  be 
implied  by  the  rule  in  question,  is  to  import  into  the 
mind  of  the  purchaser  all  the  knowledge  that  the 
tenant  could,  at  the  time  of  the  purchase,  have  im- 
parted to  him.  How,  then,  can  notice  of  this  alleged 
oareement  of  1835  be  imputed  to  the  defendant,  when 
the  plaintiff,  at  the  time  of  the  marriage,  admits  that 
he  knew  nothing  about  it?  The  elianes  in  the  bill,  as 
to  notice,  are  all  personal,  except  the  charge  relating  to 
the  possession  of  Broadwood  Hall ;  but  your  Lordwip, 
in  TVilde  v.  Oiiwit,  (12  Jut.  527),  held,  that,  where 
personal  noUoe  was  allied  as  the  gnrand  for  the  relief, 
to  prove  constonctlTe  notice  wonla  not  do. 
BeAdI,  in  r^ply.— Watts,  havliig  noUoa  d  some 
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agreement,  was  bound  to  make  inquiry  as  to  the  nature 
of  it.  It  is  the  established  practice  of  conveyancers  to 
direct  inquiries  as  to  the  interests  that  the  tenants  claim 
in  the  property,  although  the  counterpart  of  the  lease 
may  be  before  the  conveyancer.  In  Daniels  v.  Dariton, 
Lord  Eldon  says,  that  purchasers  are  bound  not  only 
to  inquire  what  interest  the  tenant  has  in  the  property, 
but  what  he  claims  m  the  property.  So,  AUai  v.  ^b- 
thony  decides,  that  the  mere  fact  of  possession  carries 
with  it  constructive  notice  of  any  dealing  between  the 
tenant  and  the  proprietor,  by  which  the  tenant  claims 
any  interest  in  the  inheritance.  The  legal  estate  in 
this  property  was  outstanding,  and  the  rule  of  this  Court 
is,  that  a  iinan  who  takes  a  mere  assignment  of  an 
equity,  takes  only  what  the  grantor  can  properly  give. 
The  Vice- Chancellor  seemed  to  think  that  the  circum- 
stance of  the  defendant  not  having  the  legal  estate  did 
not  prevent  him  setting  up  the  plea  of  purchase  with- 
out notice.  But  1  submit,  that  that  would  be  con- 
trary to  the  authorities,  which  shew,  that,  in  a  plea  of 
purchase  without  notice,  it  is  necessary  to  allege  pos- 
session. (  IVallwyn  v.  Lee,  9  Ves.  24 ;  Jacison  v.  Rotee, 
2  S.  &  S.  472). 

^o^f  referred  to  the  latter  case,  on  appeal,  (4  Russ. 
614). 

Lord  Chancellor. — This  case  came  on  under  very 
peculiar  circumstances,  involving,  as  to  the  questions  of 
feet,  matters  of  very  great  difficulty  in  coining  to  any 
satisfactory  conclusion.  The  judgment  of  the  Court 
below  did  not  proceed  on  these  facts  at  all,  Vice-Chan- 
cellor  Knight  Bruce,  who  decided  the  case,  having  been 
of  opinion  that  the  defendant  was  protected  by  the  po- 
fiition  in  which  he  stood,  as  being  a  pui-chaser  for  va- 
luable consideration  without  notice.  Now,  the  plain- 
tiff, at  least  the  wife  of  tlie  plaintiff,  under  the  will 
of  her  uncle,  was  entitled  to  a  legacy  of  2000/.,  which 
was  not  to  be  payable  during  the  life  of  the  widow. 
The  first  bill  proceeded  upon  this  ground — that  the 
niece  being  entitled  to  this  2000/.,  the  payment  of 
fvhich,  however,  was  to  be  postponed  during  the  life- 
time of  the  widow,  released  her  title  to  that  2000/.,  and 
that  the  widow  made  her  will,  giving  her  one  jKntion 
of  the  estate  which  she  had  derived  from  the  testator; 
and  that  so  it  stood  until  the  period  when  the  widow 
married  the  present  defendant.  That  was  tlie  case  that 
■was  made  by  the  original  bill,  namely,  tlie  claim  to  the 
legacy  of  2000/.  Then  a  supplemental  lull  was  filed, 
■which  does  not  appear  to  me  to  be  at  all  contrary  to 
the  practice  of  the  Court,  or  inconsistent  with  the  case 
made  by  the  original  bill:  that  it  introduced  a  new 
case  is  perfectly  true.  It  recited  the  original  bill;  it 
then  set  up  the  contract  of  settlement  made  at  a  sub- 
Bequent  period,  and  of  which  certain  evidence  is  of- 
fered, and  under  which  the  plaintiff  was  entitled,  by 
■virtue  of  the  contract,  to  have  pai-t  of  the  estate  settled 
upon  him.  The  defendant  says,  I  married  the  wi- 
dow, who,  onder  the  will,  is  entitled  to  an  absolute  in- 
terest in  the  estate;  and  I  had  no  notice  whatever  of 
the  ijlaintiff's  claim  as  to  the  le^cy  of  2000/./  there- 
fore it  is  released.  As  to  the  claim  to  the  estate  under 
the  will,  1  was  a  purchaser  for  valuable  consideration; 
and,  therefore,  I  am  not  liable  to  make  good  whatever 
may  have  been  contained  in  that  contract.  Now,  upon 
the  subject  of  a  purcliaser  for  valuable  consideration 
without  notice,  there  are  two  points  on  which  it  is  met. 
There  are  two  passages,  one  in  each  of  the  answers — one 
in  the  answer  to  the  original  bill,  and  the  other  in  the 
answer  to  the  supplemental  bill — which  touch  on  that 
question;  independently  of  which  there  is  stated  the 
fact,  that  the  plaintiff  was  in  possession  of  the  estate, 
and  that,  being  in  possession  of  the  estate,  the  de- 
fendant John  Watts  was  bound  to  inquire,  and  is  to 
be  taken  to  know,  the  title  under  which  that  pos- 
session was  claimed ;  and  that,  tlierefore,  though  plain- 
tiff was  a  sort  of  tenant  during  that  period,  yet  that 


the  benefit  of  this  contract,  mi 
to  him ;  and  that,  under  th 
party  setting  op  the  title  of  pi 
was  bound  to  make  inquiries 
notice  of  what  the  interest  was. 
that  question  is  hardly  to  be 
tainly,  in  the  answer,  althougl 
knowledge  of  the  notice  to  hi 
such,  yet  certainly  there  ia  er 
party  having  notice,  so  far  as  h 
was  bound  to  pursue  the  inquu 
notice,  in  that  sense,  of  the  whi 
those  facta  be  true.  Now,  ii 
Watts  says,  *'  that,  before  the  n 
with  the  defendant  John  WaM 
the  fact  is,  that  by  agreement  be 
becca  Watts  and  Elizabeth  Pel 
of  the  said  Elizabeth  Penny  t 
said  Elizabeth  Penny  had  give 
said  legacy ;  and  that,  in  lieu  tl 
becca  Watts  bad,  by  will,  left  h 
the  defendant  Rebecca  Watts  a 
in  matters  of  law,  or  the  natoi 
ceedingsor  ^surances,Dnd  did  x 
ceeding  or  assurance,  or  otherm 
been  BO  given  up;  and,  the  dei 
defective  from  age,  she  had  altq 
release,  and  therefore  she  was  x 
not  inform,  the  said  de&ndai 
certainly  is  sliort  of  an  admisu 
tract  to  leave  the  Broadwood  et 
two  facts  jmt  together — that  1 
legacy,  and  that,  in  lieu  there« 
of  the  estate  in  question.  Non 
answer,  we  have  it  thus  stated  ? 
to  the  marriage  of  this  defends] 
(defendant)  was  informed  by  t 
in  a  convei'sation  with  her,  and  1 
perusal  of  the  copy  of  the  will  i 
said  C.  B.  Unett,  that  she  was  ( 
the  said  testator  devised  to  he 
this  defendant,  also  previously  1 
informed  by  her,  in  conversatioE 
tween  the  said  Rebecca  Watt 
and  the  said  Elizabeth  Penny 
the  said  Elizabeth  Stone,  befon 
said  plaintiff,  had  given  up  her 
of  2000/.,  and  that,  in  lieu  tb 
Unett  had,  by  will,  left  her  Br 
said  answer  to  the  said  formei 
mentioned  ;  but  the  defendant  si 
that,  previously  to  his  said  m 
conversation,  save  as  aforesaid, 
quiry  of  the  said  Rebecca  Wi 
sons  or  person,  or  by  obtainingt 
rusal,  of  any  writings  or  writin 
person's  possession  or  power,  or  i 
in  any  manner  acquainted  with 
or  any  of  them,  or  her  proceedii 
real  or  personal  estate  of  the  i 
ministration  thereof,  or  any  sne 
alleged  rights  or  interests  of  th« 
thereof,  or  any  of  them,  or  all  o 
in  the  said  bills  in  this  cause  un 
the  alleged  agreement."  Well 
previous  to  the  marriage,  he  bs 
given  up  her  legacy,  and  that,  ii 
Watts  devised  to  her  the  estat 
Now,  these  two  facts  coming  to 
defendant — one  party  giving  up 
consideration,  and  the  other,  in  i 
certain  estate — I  think  it  is  noi 
of  the  Court  further  than  it  b» 
say,  that,  knowing  these  factJ,  ; 
quire  how  those  facts  took 
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■flerwards,  if  the  fact      provt  ii,  f^ay  tliat 
not  thit  sort  of  kD(nvkiigi'  which  wouM  .ifftct 
ccortroctive  notice  of  tiiat  n-liich,  if  tlie  fftcts 
to  exist,  would  shew  that  the  jdaitititi  liad 
ik!e  title,  hy  contract,  to  have  the  estate  bo  dc- 
Kow,  there  is  a.  case  9i  Tqgftor  t,  Maitr,  (5 
»,  which  oertainly  iwrt—l  <Uj  wMe  <rf  M 
{nfaate.  In  tfaat  case,  JLmAmm  eMitdil*  moii- 
itaMB<l,eBghmf  s  iee«aa  MDMfy  to  C.,  told 


ri  B  aetoal  seimtjty ;  ngt  a  uortgmge,  but  a 
t  or  Ttmnt  of  altomey  for  money  Mrrowed ; 
'A     b>  !■),  iliat,  havincT  snch  information,  lie  was 
luKtL:  r.;--;,  t!,,  iiinuiry  farther ;  and,  ifliL'had,it 
ITOili       tunieJ  out,  as  the  fact  w;is,  that  tlicre 
.ictBil  STOirity  sivc-n  on  the  land;  tliat  tliat 
F«  BflbK  Ji- facto,  Iciilint'  the  party  to  further  inves- 
■liiu;  in  that  position,  he  cannot  set  up 
f^'.  •  ■  •  y-'.n[;  jiurcliaser  without  notice.  If, 
ft*>^-r        ■      a- stated  by  the  plaintiff,  J  cannot 
.UiiLid  case  in  which  the  defendant  is  entitled 
as  a  pMdaMT  fisr  v^iable  consi- 
Thu  iheli  we  bi  a  atate  of  the 
otetariU^   Fint  of  all  we  have,  as 
ii^i^rcMRflfStwML,  s  itiaat  siHpicioas  piece 
•  Piiw  podnced,  namely,  what  api>ear8  to  me  to 
^bBa^.  of  a  deed,  oontaintug  just  enough  to  shew 
ibt  shewing  nothing  of  any  other  part  of 
fiov  that  happened  to  l>e  in  that  slate  is 
that  the  account  of  the  finding  of  it  is 
qaite  certain.    It  is  introduaid,  how- 
tfii^nt,  and  has  the  signature  of  the  party, 
,'ito9hewthat  it  was  a  release  of  tlie  legacy 
, but  for  what  consideration,  and  und^T  what 
,  or  for  what  puqiose,  the  rest  of  the  det-d 
fed,  we  bare  no  means  of  shewing  from  the 
Thni,  again,  on  the  part  of  the  ]ilain- 
jMMtnotwMTf  story  of  a  mihsef^ucnt 
'  iMWjpnpvady  4BDmtod.  «id  then  dc- 
idkHslFaM^  Vbatlt^o^ havw  been  pre- 
-aw  mcnled  would  fell  in  very  much  with 
^^of  the  cose ;  but  that  it  ahould  be  destroyed, 
^^HoiWatU,  and  in  the  presence  of  the  at- 
'^*V*fmti  it,  without  apparently  any  intcr- 
ifiipart,  is  a  matter,  no  doubt,  very  much 
.'  ition.  And  yet  these  are  the  two  facts 
■IfcjiuLtifF's  title,  if  the  defendant  is  not  en- 
■'*F'**MtDself  as  a  purchaser  withuut  notici-, 
'■pwi-  The  defendant  savs,  *'  You  have  releajied 
I'.;"  mJ  tlien  the  plaintiff  says,  "  That  200(J/., 
doe  now,  has  been  given  up  conditionally,  as 
'contract on  Mrs.  Watts,  then  the 
•itate,  to  release  a  certain  part  of  the 

rafci'Thaiini  1  Hililii;*"  mmi  that  title 

^."w  th»  «ririnM>af  4Ui  iMtniaaaBt  w»t  pro- 
jjy  the  hiitoiy  af iririch  fa  Jayoaed'to,  awd  is  aaid  to 
y  ^  ncfciM,  and  baring  afterwarda  bsen  de- 
Now,  I  am  not  in  a  situation  to  dispose  of  the 
jtom  ttae  facta;  and,  being  of  opinion  that  the  de- 
S^ttenuiot  protect  himself  as  a  purchaser  for  vaUia- 
'^p^aiffatign  without  notice,  I  must  have  these 
Jpfctatigated  by  a  jury  before  I  can  exercise  the 
^™fctifin,8S  between  these  parties,  upon  tiie  facfff  on 
their  title  depends.    W  hat  I  propose,  tlierefure, 
dirtrt  three  issues.     The  first  issue — suhji-'ct, 
to  any  observation  ttiat  co"unsol  in^v  nuike — 
^  l^,  -.vlietlier,  at  the  time  of  tlic  di'ntli  ..f  :\Irs. 
[he  lt«acy  of  2000/.  had  been  eHectually  re- 
SeeoBd^.tf  it  tanifraat  that  it  wat  efiectiially 
,  thM  umtim-  «Qoh  nleaae  waa  in  consideia- 
ad  artata  being  devised  to  Mn. 
Ia4  dwn,  thirdly,  wbM^  the 
'    ,nmt  which  b  the 


agMttnent  that  waa  afterwarda  destroyed,  was  exsoated 
by  Mrs.  Watts,  It  u  qnits  clem-,  if  die  executed  that 
agresnent,  that  there  was  no  anUiority  to  destroy  it: 
however,  the  statement  is.  that  she  destroyed  it  herself 
If  she  axeeated  it,  it  would  be  a  binding  agreement  an 
those  who  claim  under  her.  It  appears  to  me  that  thoaa 
three  issues  would  bring  out  all  the  &cts  on  which  tha 
title  of  the  parties  dapsadsi  on  the  supposition  that  the 
daimdaat  is  entitled  to  mj  equity  to  which  hia  wift 
was  antitlad.  Thanfbre^  wdcss  anything  is  soggestod 
as  to  the  tern  of  the  iasoai^  I  dull  make  the  deans  ia 
that  form. 

Three  issues  were  diiacfed  in  the  form  prcfosed  by 
his  Lordship ;  the  defendant  in  equity  to  be  the  pliintin 
in  the  first  fasae;  the  plaiaUflfia  equity  toba  thaplBiii- 
tiff  in  the  seoona  and  thivd  issoas.  No  aria  m  to  tha 
examination  of  ths  partisa. 


BOLLS  COURT. 

HjjmuTK  V.  Baborjlts.— 2)w.  21, 1S18,  and  Jan.  11, 
1849. 

New  TVwl  o/Ittue  ai  to  LpgUimaty — Evidgwe. 
AJimr  Deo  TWoli  of  an  Ittue  oitotie  Lfgittmaty  oft^ 
PUmUiff  the  Jtrtt  ruuUing  ta  fjnow  of,  tma  tkt 
Mcwd  tuaintt,  the  Plaintiff,  the  Vourt,  on  the  J^ppU- 
cation  of  the  Plaint^,  direated  a  third  Trial,  on  Ms 
Chround  that  the  PretumiUm  of  Law  vat  Mrong  im 
kit  Utoovr,  and  the  Eviatnoe  to  Al«  contrary  unaatU- 
faetory;  there  being  alto  an  4fidavit  ttating  J'cMtt 
ditcaiered  tinee  the  2Vm/  tendingjo  diaeredit  Ms  Ta* 
timor^  <tf  One  ^  the  firtneipal  WUnemt  fir  tia  Ih- 
fendatU. 

A  Vireetion  waa  intvted,  fy  Content,  in  the  Order 
direating  a  third  THal  <fan  lame,  promding,  that,  jf 
the  Dtporitiont  of  a  Wimeaa  at  ^former  Tried,  «M 
watoyt^theJnritdieliontahould  U  read,  the  PlaiW' 
lif  stavU  be  at  lAbtrtg  to  emmim  Witneam  ta  db- 

This  was  a  motion  on  behalf  of  the  nlaintti^  T.  R. 
UargraTe,  for  a  new  trial  of  an  iasne,  diiaoted  at  tha 
haanng  of  the  oans^  to  tiy  the  question  of  his  leaitS- 
manr.  Ths  plaiatUF  was  bom  on  the  18th  Noramber, 
183^  Mid  was  the  son  of  Mary  Hamars.  by  whom 
this  sBit  was  instituted,  as  liis  next  friend,  he  being  tft 
Infant.  Uary  Haigrave  was  the  widow  of  John  oMf^ 
xn.ra,  deeeseed.  Ths  defendant,  William  Jeeslyn 
HargtavsL  was  admitted  to  be  tlw  Ic^tiniate  son  «f 
John  and  filary  Hargmve.  The  pMotiff,  aha,  as  tha 
son  of  John  Hugtare,  the  motiMr^s  husMod,  chfaaad 
to  he  entitled,  as  teosat  in  common  with  the  defend- 
ant, to  a  certain  real  estate,  which,  by  the  will  of 
Thomas  HsigraVs,  deosased,  was  devissd  to  John  Ha»- 
gran  for  life,  with  remainder  to  hfadiiUrea,  as  tMiaatI 
In  caauMKL  Jdm  Hammra  waa  maniod  to  the  ^aiap 
tifF'a  mother  on  the  4th  Deeember,  M16.  They  «eaaed 
to  life  together  in  the  monUi  of  July,  1824,  hut  soat 
Intsniottsse  or  commanicatioo  todc  place  between  the* 
from  tikat  tine  nntil  tbe  death  of  the  faasband,  wfakh 
hai^ened  on  the  29th  Blanh,  1840.  It  was  alleged  faj 
tbe  plaintiff,  that  there  were  fear  children  of  the  ma^ 
riage,  vis.  Thomas  Haigrare,  who  died  on  the  lAA 
July,  less ;  the  defendant,  William  Joeelvn  Haigiare: 
Emily  Uai«TaTe,who  died  on  3>d  July,  1836;  aad 
the  ^ntitt  himself.  The  defendant  contended,  that 
the  phdatiff  was  illegitimate,  and  that  he  binudf  wag 
the  <mly  sorriving  legitiflsate  diild  of  tlie  marriagaw 
The  issue  directed  at  the  hearing  of  the  oaose  was  usfe 
tried  before  TindaL  C.  J.,  on  the  7th  Februair,  1841^ 
and  tha  ^17  found  a  vevdiot  for  tbe  [daintiff.  Tha 
defendant  tfaenaMu  applied  to  the  Hastflr  of  the  Balls 
for  a  new  trial  of  the  issue,  oa  serwal  grounds  thn 
stated;  and  his  Lordship,  thon^  he  axpnesed  his  la^ 
px«Hi«t  to  he  in  &Tenr  of  tfia  pUntiff,  vndar  tht 
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clrcnmBtances,  granted  the  application.  (See  10  Jur. 
9fi7>  and  9  Bear.  6fi3).  The  new  trial  of  the  issue  took 
place,  in  the  Court  of  Common  Fleaa,  on  the  22nd. 
23rd,  and  24th  June,  1848,  before  Williams,  J.,  and 
a  special  jury,  when  a  verdict  was  found  for  the  de- 
fendant.  The  plaintiff,  being  dissatisfied  with  this  Ter- 
dwt,  made  tiiis  application  for  a  new  trial,  with  libertv 
to  i^nnnin"  Hra.  Haigrave,  hia  mother  and  next  friend, 
as  a  witness  for  him.  The  gronnds  on  which  the  appli- 
caMon  was  made  were,  first,  the  improper  reception  of 
illegal  evidence,  in  receiving  alleged  declaxations  of  the 
mother  of  the  plaintiff  tending  to  bastardise  him ;  se- 
condly, miBdirection  of  the  judge,  in  having  pointed 
particularly  to  and  directed  the  attention  of  the  jury 
to  the  all^d  declarations;  thirdly,  that  the  verdict 
was  asainst  the  weight  of  evidence;  and,  fourthly, 
that  the  real  question  at  issue  was  not  fairly  left  to 
the  jury,  and  that  the  verdict  was  contrary  to  law. 
It  appeared,  that  two  witnesses  had  been  examined  for 
the  defendant,  at  the  second  trial,  who  were  not  exa- 
mined at  the  former  trial,  viz.  John  Haivrave  Hogen, 
the  son  of  John  Hargrave  by  a  woman  of  the  name  of 
Hary  Bogex^  who,  at  the  period  at  which  access  was 
attempted  to  be  proved  by  the  plaintiff,  was  only 
about  ten  years  (ud,  and  Henry  u>ppin.  These  wit- 
nenes  ipoke  to  the  non-absenM  of  John  Hargrave 
from  Boulogne  during  the  period  in  question ;  but 
their  evidence  was  contradicted  by  direct  evidence  for 
the  plaintiff,  as  to  John  Haigrave  being  in  England 
at  the  period  of  the  alleged  access;  and  it  was  alleged, 
that  the  evidence  of  Coppin,  who  had  not  been  heard 
of  by  the  plaintiff  before  the  trial,  was  a  surprise  on 
the  parties  acting  for  the  plaintiff;  and  that  subsequent 
inquiries  had  disclosed  circumstances  shewing  that 
Coppin  had  been  convicted  in  France  of  an  innunous 
crime,  and  that  his  testimony  was  unworthy  of  credit; 
and  tiiere  was  an  affidavit  of  these  circumstances  in 
support  of  the  moUon.  It  was  asked,  on  behalf  of  the 
^amtiff,  that  the  Court  would  give  directions  for  Bin. 
Hargrave  to  be  examined,  by  the  plaintiff,  as  a  witneav 
at  tEs  triaL 

Turner,  Sutty  and  ^k.  for  the  plaintiff. 

Ckannellf  Serjt.,  and  C?MHe,  for  the  defendants.  f 

The  following  cases  were  cited  :—JforrM  v.  Davi^ 
(3  Rues.  318)  and  Goodright  v.  St^mu,  f  Cowp.  fi91 ). 

Lord  Lanodalb,  M.  R. — When  the  application  of  the 
law  is  extremely  difficult,  it  is  satisfactory  that  there  is 
so  little  difference  about  the  law  itself.  The  present 
case  is  a  ver^  umple  one  as  rwards  the  law  itself,  but 
the  application  of  it  is  the  difficulty  which  has  to  be 
contended  with.  The  question  in  tfiis  case  is,  whether 
the  plaintiff  in  equity,  Jolm  Robert  Hargrave,  the  son 
of  toe  married  woman,  Mary  Hargrave,  is  the  l^itimate 
child  and  the  son  of  John  Hargrave,  now  deceased,  the 
husband  of  his  mother.  On  the  one  side  it  has  been 
attempted  to  be  shewn  that  the  husband,  John  Har- 
grave, was  placed  in  such  a  situation  that  he  could  not 
posdbly  have  been  the  finther  of  the  pluntiff,  on  whose 
behalf  the  present  motion  has  been  made.  Ho  question 
is  raised  about  the  period  of  gestation,  fat  it  is  admitted, 
that,  if  the  husband,  John  Hargrave,  was  not  in  England 
between  the  month  of  January  and  the  latter  part  of  the 
month  of  April,  in  the  ^ear  1836,  he  could  not  nave  been 
the  &ther  of  the  plaintiff.  The  difficulty  in  this  case  is 
thrown  upon  the  parties  who  disputed  the  Intimacy  of 
the  plaintiff,  John  Robert  Hargrave,  who  was  bom  on 
the  18th  November,  in  the  year  1836,  and  who  is  there- 
fore an  infant ;  and  the  first  attempt  they  make  on  their 
part  is  an  endeavour  to  prove  that  the  husband,  John 
Hargrav^  did  not  leave  Boulogne,  in  the  kingd^nn  of 
France,  where  he  was  staying,  during  the  time  the 
alleged  intercoutse  took  place,  and  therefore  they  say 
he  could  not  have  been  the  fiUher  of  the  pliuntiff,  who, 
consrauentiy,  must  be  the  illegitimate  chOd  of  the  wifi^ 
asd  tneiefore  not  entitied  to  any  share  of  the  propnty 


in  question.  Now,theevii]ence  uiion  this  point  i.iiVrfi] 
by  them,  in  my  opinion,  is  not  s^tisl  ictoi) .  \u 
dence  of  John  Hargrave  Rogers,  a  Li^y  ot  len  yai^ 
age,  or  the  evidence  of  Coppin,  is  not  sulii'cii'n:  t( 
establish  that  extremely  important  tact,  aud  it  ig  utl 
corroborated  b^  the  other  witnesses  for  the  defendal 
whiU  the  plaintiff,  in  contradiction  of  that  eTidens 
and  inoonwmationof  hisown  case,  has  piedueed  dim 
evidence  that  establishes  the  &ct,  that  the  hoiba 
Jodm  Haigrave,  his  all^d  &ther,  was  in 
and  bt  London,  some  time  iu  the  several  montlv 
I  think  there  is  a  failure  of  evidence  to  shetr  tJie  'm\ 
sibility  of  the  hnsband,JohnHargniTe,beiiigtlie 
of  the  plaintiff;  and  we  are,  in  consequence  oftlie  viai 
of  proper  evidence,  reduced  to  utiotlier  citegon-pts- 
sumption.  It  is  necessary,  in  ca^-^L-^  of  tiiis  [leKii]itio~ 
that  access  to  the  wife  should  Ite  prosunu-d,  dqImi 
contrary  can  be  clearly  ;md  satisfactorily  proved' 
direct  evidence.  The  husl'-in.],  Julm  Il^r^ve, 
the  wife,  Mary  Hargrave,  foi-nn-rly  >Liry  Snow, 
married  in  the  year  1816,  fi'om  \vlucli  timetk^ 
t(^;etiier  till  the  year  1824,  wlien  they  se; 
lintd  apart  They  had  separate  establiak 
they  lived  avowedljr  ^wrt;  for  the  hudund 
certain  extent,  domiciled  at  Boult^e,  in  the 
of  France,  paying  yiAiA  now  and  then  only  to 
while  the  wife  was  living  in  London.  The  h^ 
John  Hargrave,  was  living  iu  a  state  of  adultery, 
cohabiting  with  a  woman  named  Maiy  Rogei^; 
wife,  Mary  Hargrave,  the  mother  of  tlie  i'l[.intiff,  n 
also  said  to  be  having  a<^iuUL'ious  iiitercnirf^  "iihl 
man  named  Mortelmain,  wlio  was  al=<'  wiJ 
amarried  man.  Now,  this  i\M|iiires  some atuira.  «! 
state  of  urcumstances  affords.  I  think,  soms 
presumption,  that  very  great  dolitacy  wasnotto 
pected  m  the  parties;  and  tlic  answer  niadeis,thit 
husband  and  the  wife  separated  under  ci 
which  made  it  not  improbable  that  the  bmi 
seek  intercourse  with  his  wife;  that  hems  a 
of  dinolnte  habits,  wfaieh  nraders  it  not  at  imj 
thathe  should  have  had  connexion  with  his  wil 
case  dil^  from  the  case  of  Morris  v.  Dant;  w 
the  oontniy  ^bability  existed.  Taking  thewi 
the  drcnmatances  of  the  separation,  and  also  to 
vision  of  a  house  for  her,  nnd  the  various  otba  « 
that  have  been  referred  to  in  tliis  case,  iuto  consww* 
tion,  together  with  the  fact,  tliat,  afttr  tin-  sej-arBBj, 
had  taken  place  six  years,  sho  had  a  fhiM  of  fourjfij 
old,  which  child  must,  of  necossitv,  iinVL'  lm\  i'^;")!" 
after  the  separation,  and  tli;it  lie  treated  the  ehilJ  « t 
it  were  his  own  child,  I  tiiink  thtre  is  a  strong  eiitf 
presumption  in  the  plaintilt favour.  No  'Jt^P* 
whatever  of  displeasun  seeing  to  have  be«  MP'*" 
by  the  husband  as  to  the  child,  as  one  wooU  W«  ^ 
posed,ifitwereconBidei!edill«itiniate.  If,noivi^sM| 
iDg  the  separation  between  the  husbaDd  and  the 
h4  the  bnshand,  had  intercourse  with  tlie  wifi^  ««! » 
recognised  the  issae  of  tiie  wife,  born  in  the  osoal.^ 
after  that  intercourse  had  taken  place,  as  his  ^ 
then  there  is  an  end  put  to  tlie  presujnpliun  ««"«7^ 
the  separation.  In  the  year  ^I'^-^^^lif^f^ 
have  had  a  notion  that  the  i>artic^  niiglit  ^ 
together  again.  MaryRog.r..  it,a|'P^.i«,j^'J^ 
year  1834.  The  interview  in  l*--i-'l^4'!'''",'''lS17i. 
clearly  proved  to  have  tnken  place  k^' -ntJn 
evidence.  Her  evidence  is  tlR-  same  as  j-, 
firat  trial.  There  may  he  ground  to  suppos«  'I*  rj; 
might  have  had  an  interview  at  the  hot?^' ''.ThiTs 
been  named  "The  Ship  Hotel,"  and  : 
led  to  interoonne;  but  that  is  not  proved  M^fV^ ; 
What  happened  aftenraids-in  tlie  year  ^f^,^, 
t«rial:  fii*hrmwt  have  known  of  tt«J_''''K^ 
must  have  known  that  ht  might  hare  been  ue">j 

of  theehild;  or  we  most  sappoee  tUt  j«  ""^^M 
have  aqpnsasd  himself  in  &  iri7 * 
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Jb,fif(ndHn.HMld.   If  he  was  cohabitiiw  with 
apittier  woman,  he  occasionally  sawliiswifo;  auB  that 
aiii iiiniif inrr  nf  rnhi^ifnti'nn  with  anotiicr  womftD  doea 
Wlcmt^^  improbability  of  his  renewing;  his  con- 
■tunnthhiswife,   Ttie  circumstance,  instead  of  re- 
ttie  proijability  of  his  access  to  liis  wife,  the 
jiff'j  mother,  ailJs  strongly  to  tlie  legal  presamp- 
t&at  file  chilJ  born  in  wedlock,  under  such  circam- 
ns  the  child  of  the  husband  of  the  mothw.  It 
sfifi  that  the  koguage  spoken  to  by  Mn.  Pope 
JbiBttld  does  not  farnish  that  inferencf.  The 
of  the  husband,  "  If  the  mothei-  would  let 
kntbe  child,"  was  certainly  an  odd  expression; 
inm  the  coniluct  of  the  husband,  living,  as  he  was, 
uether  woman,  he  must  have  felt  ho  was  not  en- 
tothe  custoily  of  the  child,    I  nuiat  o\vn  I  ant 
M'A  with  the  evidence  of  Mi-s.  SiinmondB,  look- 
it  k:  intiTtfst  in  the  cause.    As  to  the  evidence 
respect  tu  the  alleged  adultery  of  tiie  plaintiff's 
r»ith  the  man  M<irte!inain,  I  confess  I  do  not 
thitit  isvi  so  much  importance  as  it  has  been 
itby  some  of  the  [larties  in  this  matter.  Many 
1,  who  ought  not  to  associate  with  other  men 
'iat  husbands,  do,  and  yet  the  husbands  have 
iimsviih  them.  I  see  nothine;  to  nmke  that  sort 
ianlik^  in  this  case.  I  see  nothing  in  the 
srAc  omanct  of  the  parties  to  render  such 
•  improbable.    But,  upon  the  whole.  I  do 
thit  the  matter  has  been  sufficiently  in- 
I;  ind  I  cannot  bind  the  parties  by  a  decree, 
I  piiiig  to  a  further  trial  at  law,  and,  there- 
fiiBnst  go  to  a  further  trial. 
With  rtcaril  to  the  examination  of  Mrs.  Ilar^Te  as 
[WtLfis,  his  Lordship  said  lie  was  ready  tu  insert  a 
i'nir,  tlie  (iccri'f,  reiiiuving  any  ohjection  to  her 
titioL  JQ  tht  technical  ground  of  iii.  r  position  on 
'  asthe  plaiiitift''s  next  friend;  luit  as  to  her 
as  a  witness  to  prove  tlie  phvintilf's  legiti- 
rasalegal  question,  which  [nii~t  be  left  to 
and  decided  at  tlie  trial  of  the  issue.  Sub- 
tle lUntiff's  counsel  declined  to  take  any 
iitbe  kent  u  to  the  examination  of  Mrs. 

t-Thi  etae  was  mentioned  on  the  mtnotee; 

wqnfation,  whether  the  order  should  contun 
►■■•i urection,  "That,  in  case  of  any  of  the  wit- 
»«iaT(re  examined  at  the  former  trial,  orwhoes 
J™! read  nt  the  former  trial,  were  deader 
'*'*^;DiiJiction  of  tlie  Court,  their  evidence  most 
JrJWiffriaiMich  depositions," 

^^J™*',  on  behalf  of  the  idaintitf,  suggested  that  the 
••iaena  of  the  witness  Henry  Copjun,  who  was  ont  of 
iJiction, should  be  excluded  from  tliis  direction, 
P^iiinliff  intended,  if  lie  was  examined,  to  exa- 
ftiloesKjas  to  the  fiicts  contained  in  the  affidavit 
rthecircuQislances  tending  to  discredit  him.  But 
not  be  permitted,  onlcss  the  witness  was 
i,  mi  examined  and  cross^exaniined. 
<orJ!lnfi  suggested  that  there  might  he  a  pro- 
1  the  order  to  the  effect,  that,  if  Coppin  was  not 
d,aiid  if  his  depositions  at  the  former  trial  were 
phintiiF  might  be  at  liberty  to  examine  wit- 
IM  the  facts  contained  in  the  affidavit, 

on  was  adopted  with  the  consent  of  all 
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Foi,i.ETT  r.  Ji.i  fiaiv[;s. — ^f(iy  .3  aii'!  2ii. 
^wiitctuiii  ''f  Durnmcnfs — Cummuiiicat  'iO]i.<  /-rf  teem  Soli- 
citor and  ''litrd—Caseg  and  Opinions  of  <  ouatel. 
TAcTf  a  Bill  impeached  a  D-:ed  on  the  (Jromid  of  Fraudy 
ud  tie  D^auUtnUf  ly  their  A  mwers,  ctdmitted  the  Po»- 
m  ^  Doamatif  some  of  which  were  confidential 
 '    —  tatpHM  (iUwuefwf  in  tht  Chtmuter^ 


Solicitor  tmd  Client^  and  otha-t  Catet  and  Opinions  <^ 
Couniel,  and  all  of  them  dittinetfy  twom  the  An- 
ewert  to  have  been  written  and  taken  in  CotUemplation 
ef  Proceeding  being  instituted  tn  Respect  of  tne  Mat- 
ters in  Question  in  the  Suit — ffeldf  upon  a  Motion  for 
ihalt  Purpose,  that  the  Plaintiffs  were  entitled  to  the 
Production  *he  Documents  in  Question. 
The  plaintim  were  the  commiauoners  named  in  a 
writ  of  aeqaestratlott,  dated  the  14th  April,  184^  which 
had  iasnea  ont  of  this  court  in  a  suit,  Cou^per  t.  TawlWt 
against  John  ^^lor,  a  defiendant  bath  in  that  and  the 
present  suit.  Tne  bill  In  the  present  salt,  filed  in  Ko- 
▼ember,  184^  ehai^ged,  that  a  certdn  instrument,  dated 
the  24th  Mar,  184&  and  purporting  to  be  an  asdm- 
ment  by  Taylor  to  tiie  defendant  YounB^  upon  trust  for 
the  separate  use  of  the  defendant  Mrs.  Taylor,  the  wife 
of  the  assignor,  of  an  annuity,  to  which  the  latter  was 
entitled  for  his  life,  under  the  will  of  a  deceased  testa- 
tor, but  snbject  in  effect  to  a  proTiao  of  forfeiture,  with 
a  limitation  over  upon  any  cnaige  or  alienation,  or  at- 
tempted charge  or  alienation,  whether  voluntary  or  in- 
voluntary,  by  him,  Taylor,  was  prepared,  signed,  sealed, 
and  delivered,  for  the  mere  purpose  of  denrauding  the 
plaintiffs,  as  such  sequestrators  as  aforesaid,  by  making 
it  appear  that  tlie  annuity  had  become  forfeited  under 
Uie  proviso  in  the  will;  and  prayed  that  the  same  in- 
strument might  be  declared  fnadulent  and  void  as 
against  tiie^untifls,  «id  for  consequential  relief.  The 
defendant  Taylor  was,  at  the  institution  of  the  suit,  and 
still  remained,  out  of  the  jurisdiction.  The  defendants 
Young  and  Mrs.  Taylor,  by  their  answers,  admitted  the 
possession  by  Young,  as  the  solicitor  of  the  defendants 
Mr.  uid  Mrs.  Taylor,  of  documents,  conustine  of  a  case 
for  the  opinion  of  counsel,  opinions  of  counsel,  and  con- 
fidential commnnications  between  Mr,  and  Mrs.  Taylor 
and  Young,  in  the  character  of  their  solicitor,  with  refer* 
ence  to  the  matters  in  question  in  this  suit,  and  to  the 
defence  of  Mrs.  Taylor  against  the  clums  made  by  the 
plaintiffs  therein;  and  all  of  which,  the  answers  averred, 
were  prepared,  taken,  or  written  in  contemplation  of  the 
institution  of  proceedings  by  the  pl^ntifln  against  Hr. 
and  Mrs.  Taylor,  in  reroect  of  the  matters  which  were  the 
subject  of  this  sidt,  and  with  the  view  of  procaring  pro- 
fieasional  advice  and  asristanee  for  Hr.  and  Mrs.  Ta^or, 
to  their  conduct  in  respect  of  the  matters  in  differ- 
ence therein ;  and  they  (the  defendants  Young  and  Mrs. 
Taylor)  submitted  they  were  not  hound  to  produce  the 
same.  The  plaintiffs  now  moved  for  the  production  of 
these  documents.  The  opinions  appeared  to  be  dated 
in  April,  1848,  and  the  alleged  confidential  communi- 
cations to  consist  of  a  number  of  letters  and  copies  of 
letters  which  had  passed  between  Young  and  the  de- 
fendants the  Taylors,  at  various  times  between  the  10th 
May  and  the  17th  June,  1848,  both  includve. 
Bahell  and  Kinglalst  for  the  motion, 
J,  Parker  and  Freeti^t  fo'  defendants  Young  and 
Mrs.  Taylor,  contra,  contended,  that,  even  assuming, 
for  the  purposes  of  the  argument,  that  the  instrument 
sought  to  be  impeached  was  part  of  a  frandnlent  trans- 
action, that  was  no  ground  for  the  production  of  the 
documents  in  question,  they  being  by  the  answers  dis- 
tinctly brought  within  the  geneml  rule  as  to  privil^red 
communications ;  and  they  cited  Reece  v.  TVjre,  (0  B^r. 
316);  Greenouqh  v.  GasUU,  (1  My.  &  K.  98);  Herring 
V.  Clobery,  fl  I'hil,  91) ;  Holmes  v.  Baddeleff,  (Id.  476). 

Bethelly  in  reply,  said,  that,  as  the  plaintiffs  im- 
peached the  instrument  of  May,  1848,  for  fraud,  they 
were  of  necessity  entitled  to  have  a  disclosure  of  the 
whole  of  the  matters  relating  to  its  preparation  and 
execution;  that  the  documents,  of  whicn  the  production 
was  now  sought,  were  the  steps  or  referred  to  that  very 
transaction,  and  were,  therefore,  clearly  not  privil^d. 

VicB-CHAycELLoa. — I  think  that  cases  such  as  Her- 
ring y.  Clobery  (I  Phil.  91)  and  Hughes  v,  Biddu^ 
(4  Bobs.  400),  wnere  the  queation  arisea  ai  to  the  rights 
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of  the  partieB  with  legnrd  to  Bometfaing  that  has  hap- 
pened, independently  of  their  own  acts,  do  not  apply  to 
the  present  case.  Thia  Court,  I  admit,  is  not  in  the 
habit  of  directing  the  prodnetion  of  cases  and  opinions 
which  have  been  taken  independently  of  such  sets. 
But  here  the  question  is,  as  to  this  ins^ment  of  Ma^, 
18^  whether  it  is  fraudulent  or  not;  and  ti\e  suit  is 
instituted  for  the  purpose  of  having  decided  what  is  the 
ef^  of  the  fnaij  if  mud  there  be.  And  as  the  parties 
bare  themselves  made  their  case  hr  the  alleged  frandn- 
Imt  act,  then,  inasmuch  astbs  deed  itadf  *  most  be  pro- 
dnce^  the  dTcnmstanees  which  an  connected  with  the 
deed  nnut  likewise  he  diaclosed.— Order /^rprotftM^en. 


TICE-CHANCELLOR  KNJGHT  BKUCE*S  COURT. 

Wood  v.  Ths  Nobih  Sr^TFOBDaHiiUB  Bailwat  Com- 
SAxn^Mt^  4  <md  8, 

Gmtraet  m  witMrawal  &f  PaHutmentary  OpponHnh— 

Award— InpaKHom. 
Owners  o/Propaiy  on  a  Line  o/intmtM  Railway  with- 
drew t^eir  Opposition  to  a  BiU  on  an  Agrtancnt 
that  the  Company  thoulS  pay  certain  Sums  and  do  cer- 
tain Acts,  to  be  sfUled  ly  ArHtration,  and  amotto  {Aon, 
fAof  ths  Arbitrators,  in  fixing  the  Valme,  ^outadseide 
M  mftaUs  Approa^esto^  Pnptr^'^  a  good  Road 
over  S.  Bri^.    Tks  Umpire  awantei  a  Sum,  and 
directed  that  the  (hmpai^  shotdtd  make  a  good  Road  to 
the  Property  "Jrom  or  near  S.  Bridge**  and  another 
Road  from  a  Road  therein  specified  "over  S.  Bridget 
The  Company  proposed  to  stop  up  the  Road  and  destroy 
(A«  Bridge,  mating  new  ones;  $ut  fhe  Court  restrained 
them,  on  the  Oround  that  it  teouldbe  a  ^rtadisf  Om-, 
trmet,  tatd  a  fivud  on  the  Award. 
The  bill,  among  other  things,  stated,  Oiai  fhe  plun- 
tifl^  Charles  and  Richard  Wood,  were  owners  in  fee  of 
cotton  mUls  at  Sutton,  in  the  borough  of  Macclesfield, 
in  Cheshire,  immediately  adjoining  Sutton  Bridge,  on 
or  near  the  tumpike-road  called  Mul-lane,  leading  from 
Macclesfield  across  Sntton  Bridge  towards  Langley;  and 
Were  also  ownen  in  fee  of  a  brewery  adjoining  we  mills, 
and  immediately  adjoining  to  Sutton  Bridge  and  the. 
said  turnpike-road :  that,  on  the  26th  June,  1846,  two 
acts  of  Parliament  were  passed  Ibr  making  two  rail- 
ways thttdn  spedfied,  ana  certain  penona  were  incoipo- 
nted  by  those  acts  into  the  North  Staflbrdshlre  Rul- 
war  Company,  wiUk  powers  to  make  the  two  lines  of 
nulway,  accor^ng  to  plans  deported  with  the  clerk  of 
the  peace  of  the  county  of  Chester:  that  both  lines 
were  intended  to  go  tbou^  and  interfere  with  the 
plaintifis'  property;  and  whUe  both  bills  were  pending, 
they  presented  petitions  against  them;  but  Ricardo, 
Copeland,  and  Broderick,  three  of  the  directors  duly 
authorised,  on  the  9th  May,  1 846,  entored  into  an  agree- 
ment with  the  plaintiiT^  that,  in  conuderation  of  their 
withdrawing  their  opposition,  the  Company  should 
do  certain  acts  and  pay  such  sums  as  should  oe  settled 
b^  arbitrators  or  an  umpire,  as  in  the  agreement  men- 
tioned; and  "  sixthly,  that  the  said  arbitrators,  in  fixing 
such  price,  shall  at  the  same  time  decide  upon  suitable 
apDroBches  to  be  made  by  the  said  Company  to  the 
whole  of  the  iwemisee  of  the  aud  CWles  Wood  and 
Bidiard  'Wood,  indadins  the  brewery,  by  a  good  road, 
on  arches,  from  or  near  Sutton  Bridge  to  the  yard,  for 
the  purposes  of  business:**  that  the  pl^ntlffs  accord- 
ingly withdrew  their  oppoution,  and  the  bills  passed ; 
and  soon  after  the  passing  of  the  acts  the  Company 
began  their  railway;  and,  tor  the  purpose  of  fully  cou- 
fimiing  the  former  agreement,  the  Company,  oy  an 
element  dated  the  Ist  April,  1847,  aj)pomted  two  ar- 
bitrators, and  bound  themselves  to  abide  by  the  deter- 


*  Tliat  is,  the  inatnunent  of  Msy,  1848,  the  prodnettoa  of 
irideh  the  defendants  did  not  redst 


ndnation  of  them  or  their  umpfrc ;  arrf  that  -rtEH:  ^ 
agreement  did  not  contain  any  express  proviso  tm  a| 
matter  in  di8p\i(e,  the  arbitratora  and  nmpire  she ' 
have  all  the  pou  i  r  nf  the  Lands  Clauses  Consolida' 
Act,184fi:  that  tlio  nrI)itnitors  appointed  Thomas' 
ridge  their  nmpii-p,  wlio  duly  accepted  the  office, 
who,  on  the  ai-liitr;itoT3  failinj;  to  make  their  &■ 
entered  on  his  dutv  as  umi>irc:  that,  hy  his  a' 
dated  the  31st  December,  1847,  he  settled  the  vi 
the  property  taken  at  6196{.  Ifis.;  and  foronq 
ibraeTeTBBce,  83H.  5s.;  and  for  compemfin 
of  trade,  2000/./  and  for  the  purpose  of  odHw' 
Messrs.  wood  to  ereet  itewliuldingB,  79BIL;  m 
**also  awarded  tbatthe  said  Com  panyshonMnbtj 
road  or  approach,  on  arches,  from  or  nesrSvt) 
to  ttie  plamtiffs*  factor}*  yard,  being  the  yarf 
to'tiie  plaintiffs' said  cotton  mills,  for  the 
bnainesB,  in  the  lino  shewn  on  the  plan  am 
said  award,  from  tlie  letter  A  to  the  letter  B  ondie. 
plan;  and  niou]<!  iilso  mako  a  goc!  and  sufficient  nadi 
approach  f^om  thf  old  Leek  road,  beinRthe  mdtn 
pike-road,  over  Sutton  Bridge  aforesaid,  to  the 
brewery,  in  thr  line  she^n  on  the  said  plan  ftw 
letter  C  to  the  letter  D  marked  thereon;  the  m 
roads  or  approaches  to  respectivelyserenyardii 
and  to  be  completed  and  finished  by  the  said  Com{ 
in  a  workmanlLk  e  manner,  and  to  be  made  sccordir^' 
die  sections  ^ewn  on  the  nid  plan:**  flat  the 
ment  of  a  free  and  nniiiteznipted  piMge  wMH 
tumpike-road  called  Mill-lsne,  anihmrfmtonl 
is  and  was  of  preat  importance  to,  and  matm'sllrl 
hancea  the  value  of,  the  plaintiffs'  pKmaes, 
same  was  taken  into  consideration  by  the  raip'"J 
making  his  award,  and  is  sheirn  in  thie  plni " 
with  the  clerk  of  the  ]>eacc,  and  in  the  pisn 
the  agreement  ot  the  !Uh  May,  1846,  and  in 
the  award.    The  hill  then  charged  that  the 
alleged  that  they  had  a  nglit  to  permanently  ol^ 
and  stop  up  the'road  and  to  destroy  the  t)riJge,~^ 
the  plamtiRB  chMn;i'd  they  hail  no  right  to  do:  *' 
Company  had  commenced  the  formation  of  »i 
snbstontial  road  and  bridgs  at  a  eoDndersMe 
from  the  road  uid  bridge,  and  from  the 
misee,  so  as  wholly  tn  cSmt  the  tnmpuc 
their  premises  and  firom  MQl-lane  into 
different  tnmpike-road,  and  in  a  totally  ^ 
tion,  pretending  that  the  same  is  a  soffidoit n'- 
road,  within  the  intent  and  meaning  of  the  B 
Clauses  Consolidation    Act,   1845.     The  MI!  j 
charged  that  siudi  ohstruction,  removal,  nnd  direj 
are  contrary  to  the  jilans  dejioHited  with  the  c™ 
the  peace,  and  tlu'  agrceiiients  and  aiv^ird,  ar^  I 
necessary  to  Ihe  fiinnalion  an<l  use  of  the  rail«< 
and  that  the  ro^itijration  and  continuance  of  tlie  ij 
and  bridge  at  a  proper  elevation  is  compatible  « 
the  formation  and  use  of  the  railway:  that,  on  1 
plainUffs  discovering  the  intention  m  the 
their  aoUdtor  gave  them  notice  to  * 
cati<m  wonld  be  made  to  the  Coort  "f  5* 
but,  notwithstanding  «^ich,  they  P^^'^^^^. 
morka.   It  was  prayed  that  the  Conip«;y» 
rants,  &c.,  might  oe  restrained  from  diwtn«i 
strueting,  or  interferiiwwith  the  said  ro&d  ""^"J. 
and  wifli  the  plaintiftf  free  use  and  enjoriMj 
the  same,  in  any  manner  contrary  to  fhe  plans  r 
sited  with  Ihe 'clerk  of  the  peace,  and  tliepwj 
nexed  to  the  agreement,  and  the  plan  annexed  t' 
award,  or  any  of  th>.'m  ;  and  that  tliey,  their  , 
&C.,  mi^htbe  n'.-itrrtiiu'd  from  diverting,  obstrwjj 
-intCTfermg  with  the  road  aud  bridge,  onltw*^B 
they  ^oiud  have  first  made,  or  caused  to  be 
sufficient  snbetituted  road  instead  of  the  ■ 
bridge,  aa  convenient  for  the  plaintilfi)  sad  t&orfl 
premises  as  the  said  road  and  bridge,  eras  Btariyio 
maybe.  Intheaffidavft^whidiwereTeiTnnmm" 
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J.  B.  Ptaur  and  Towuw^  morgd  fttr  the  injuno- 
coBtcDiii^  that  the  intention  of  the  award  was, 
Ssttoa  Bndge  shonltl  remain,  aud  tliu  new  op- 
to iha  mill  to  be  with  rert-renct,-  to  tlukt 
aai  the  Mill-lane  roa>l :  tliut  l>ridge  waa 
bridge,  and  not  undtr  tlio  muiKi^a  uii  at  of  the 
talu,so  as  10  rndilc  them  to  make  niiy  cniitEact  to 
rtiW  ihe  Cuiiii'any :  that  the  acts  S>  iieo.  4,  C.  77, 
■ilbc'iSi  <j  Will.  -1,  c.  50,  related  to  such  structures, 
Uul  the  acts  proposed  to  he  done,  and  to  be 
'mUukda,  wwe  contrary  to  law. 

BH,  fi»  &e  Company,  oppowd  the 
tlwiii^w  never  eould  imf  In- 
bridge  WW  fiir  all  time  to  remaia;  and 
1u  £d,  parties  were  not  bound  by  any  such  in- 
.  The  new  road  would       e<|uiilly  convenient 
le  of  Uie  mill,  and  far  more  benehcial  to  the 
ttluge.  [Kuight  Bnuef\.C.—Aa  iniijidaal 
Ma  tu  co[uid;iin  of  an  injury,  ur  an  imagined 
^ijm  act  tiriituthi^rined  hy  inw,  ni>twiihstandiDg 
1  pohlic  iiiuy  Lv  henefited.]    The  uppBMUlhw 
Bhijge  were  no  part  of  the  a\^'ara,  4nd  the 
■iaWniajc  nu  reference  to  the  old  road;  but  if 
i(ai,?il;lk  special  act  g'ave  tlie  ju.wer  to  do  what 
■I f,.pis.d  to  he  done,  and  whieli,  when  done, 
WUiti^cjual  :r«Tvice  to  the  plaintiti'd  themielTes, 
Mb  it  fuUk  would  be  of  a  iar  greater  dume  oi 
flwif  Ltian  now  «deted  by  paiaing  over  nMtton 
alptt  the  point  lAamUetanda.  The  phoM  eonU 
W  tbi  tit  Cmfm  wdeaa  tltey  were  specially  n- 
B»a'!jiatt»aEtolearliament:  the  mere  £ioi  of 
flnrui^oM  was  nothing.  {1%$  North  Sri^akSml- 
mC^y  V.  Tod,  12  (a  &  Fib,  722). 
Tmiead  replied. 

X«f  a.-KsiGHT  Bhuce,  V.  C— I  have  considaed 
jpii  a»,  aod  I  am  of  ojiiniou  that  the  ojieration,  or 

Sd  operation,  of  the  Xortli  Stjiffunlshire  Railway 
IV.  u  which  the  mutiuii  relates,  wo  fur  as  they 
tte  removal  uf  Sutton  BiiJgc,  and  the  sabstl- 
"■■fcritut  anollier,  (for  it  i;  part  uf  a  jdari  destined 
•  bfcrihat  purpose),  wIietluT  lil^ily  lu  ha  advam- 
gtdiuilrantageous  to  the  cumiii unity  atlaigftr^ 
■jMBd  or  not  baaed  upon  aeientific  priaoiples, 
■wn],  be,  as  between  the  Compuiy  «id  the 
breach  of  contract,  M  not  a  fraud,  en  the 
I*"  «f  U(  Company.  By  a  breach  of  contMCt,  I 
^"  "^tf^meiA  of  Mr.  Eskridge's  award  of  the 
f*'^*li^l847,  which  the  argument  on  both  «des 
'  '  M  between  the  parties  in  the  suit,  as  valid 
/,  and  by  ft— d,  I  mean  a  fraud  upon  that 
>lii£h  contains  a  provision  in  these  words: — 
'ilao  award,  order,  and  deteniriiu-  tlint  the  aaid 
.Tihdl  make  a  good  road  or  appro;i('li,onarchea, 
nwr  Sutton  Bridge  to  i>laiiililU' fiictory  yard, 
pirposes  of  lut.'iines&,  in  the  Hue  >hewn  on  tlie 
I  litii  t'i.  from  the  letter  A  to  the  U-lterBon 
i  and  shall  also  make  a  ^uod  and  suffieisnt 
iflMDach  &om  tht;  olil  Leek  road,  being  the 
MM,  or«r  Sutton  Brid>,'e,  to  tlie  brewery,  in 
slMMAihaaaad  plan  from  the  letter  C  to  the 
JtoDmarkelaeiMat''  Now,  this  jirovision,  or  the 
Ptfatof  it,  murt  be  considered  as  liaving  reference 
l**£icct  communication  then  existing  between  the 
*Mtk  toad,  on  the  right  bank  of  the  river,  and  Mill- 
^(a  itileft  banlc,  by  means  of  Sutton  Bridge^  And 
rfopbion  that  both  the  roatls,  or  the  more  north- 
•tlaitof  the  roads, and  approaches  directed  by  Mr. 
inward  to  be  made  mn&t  be  dett  nnijied  by  the 
iliiddowuin  the  plan  annexed  iu  the  award, 
-  iew, although  not  solely,  to  the  cummuuioation, 
■aepufpoeea of  business,  between  tlie  phiiiitiflif  pro- 
Maid  the  left  bank  of  the  river,  by  means  of  that 
''■Ih  WMbataC  iba  maUer,  if  not  directad,  wai 


at  laast  wananted  by  the  30th  section  of  the  Bailway 
Act,  which  reeeired  the  royal  anent  on  the  26th  June. 
1846,  and  which  aaya^  "  that  the  Company  ahall,  and 
they  are  hereby  requirad  to  make  and  execnte,  at  their 
own  expense,  to  the  reasonable  aatia&ction  of  thia  bridge- 
master  of  the  comity  of  Cheater,  all  necessary  works  for 
the  pniposa  of  stnoigthening  the  bridge  in  the  pariah 
of  Prestbuxy,  in  the  county  of  Chaster,  numbered,  m  the 
said  plana  depoaited  as  ararcsaid  far  the  sud  parish  of 
Frestbnry,  4&3,  ae  aato  enable  the  said  bridge  to  sustain 
the  additional  weight  which  will  be  occasioned  by  the  said 
Company  ruang  the  road  leading  thereto ;  and  the  said 
Company  shall,  and  they  are  hereby  required,  at  their 
own  expense,  to  make  good  any  damages  which  may  be 
from  time  to  time  occasioned  to  the  end  bridge,  or  to 
the  oonnty  length  of  road  on  each  aide  thneo^  by  the 
fonnation  of  the  said  railway,  or  any  works  connected 
therewith/'  If  it  had  been  stated,  before  the  making  of 
the  award,  to  the  plainti£b,  or  to  Mr.  JE^kridge,  that  the 
Company  intended  to  efibct  tha  operation  now  In  dia- 
pnte,  the  award  would  very  peesiUy  hare  been  mat«- 
rially  different.  The  plmnti&  in  my  opinion,  axe 
entitled  to  say,  that,  as  between  them  and  the  Company, 
the  award  proeeeded  on  the  basis,  that,  ae  far  aa  the 
powers  (tf  the  act  authorised,  the  plaiotifis  aliould  be 
able  to  cross  the  river,  for  the  pnrposea  of  buaness,  over 
Sntton  Bridge.  If  the  propesed  operations  are  such  as 
notaubitaotiaUy  to  afiectthe  plaintifb  as  to  the  man- 
ner itfcroadng  the  «atw,Tery  poesUdy  it  would  not  he 
rig^  to  intenen  hv  injunction  against  the  removal  of 
the  twidaa.  I  thine,  however,  that  this  position,  npom 
the  •'riMnce^  cannot  be  maintwned.  I  think  there  is 
a  subatantial  differanoe  to  Uiem,  as  owners  of  the  pto- 
porty  in  question,  between  the  place  of  croasina  the 
stream  and  the  place  where  the  bridge  stands.  There 
may  very  poaaibly  exist  rights  paramount  to  the  righta 
of  the  Company  and  of  the  plauiUfib,  and  an  autliority 
lawfully  and  rightfoUv  directing  the  proposed  opna- 
tiona  to  be  effected.  Tne  exeiciae  of  any  such  authority 
cannot  be  restricted  or  impeded  by  my  order  on  this 
motion,  which  la  one  founded  merely  u{>on  the  private 
rights  allwed  to  exist  between  the  plaintiff  and  the 
Bailway  Company.  The  proper  order,  in  my  opinion, 
ii^  to  restrain  the  Bailway  Company,  their  servants, 
worlunen,  and  agratl^  nntu  fiirthar  woar,  fkmn  divert- 
ing obstructing  or  inteilerinK  with  the  road  and  bridge 
oaUed  MiU*>lana  and  Sntton  Bridge,  and  with  the  plain- 
ti£V  &ee  nae  and  rajoyment  of  the  same,  in  any  mu- 
nec  eoBtniy  to  the  plui  annazed  to  the  awaid. 

Thb  Axxraoar-OBKBUL  a.  Thb  Lumnr  ahd  Sovn- 
wisndur  BanwaT  CoupAHT,r— Jfcy  8. 
Deviation  of  Road—InjmcH<m. 
A  Railm^  Comptu^jpropoKi  to  demote  a  Tuntpii$' 
road;  amd  on  a  Motion  for  a»  Injumetum,  on  m 
h^ormation,  tiqf  were  reitrained  from  oroeei^  or 
breakii^i^tieeametmMtlMkad  carried  anelhermd 
suMeieKt  Soad  wr  tie  Batboqy,  ae  eemMaMnt  ae  tko 
nmpUe'road,  or  a*  nearly  to  ae  ati^  be,  vMonf 
Pr^idieetoanmJjmlieatiem  to  tktSaUwaf  Cammk- 
tkmer»,MmderVteMat.^efQ  F*ef.c.l6. 
The  inJIbnnatiui,  at  the  rdation  of  the  road  tmateaa, 
after  stating  the  sabstance  of  the  act  for  the  formation 
of  the  nulway,  stated,  that  the  aaid  proposed  nulway 
between  Guudford  and  Godalming  was  in  progTeaa: 
that  a  turnpike-road  or  highway,  caHed  *'  The  Sheet 
Bridge  Roads,"  leads  from  King8ton>on-Thames,  through 
Guildford  and  Godalmbig,  to  Sheet  Bridge,  near  Fe- 
teisfield ;  and  that  the  line  of  nulway  croased  the  same 
at  Feasemaxah,  in  a  slight  cutting  of  about  one  foot 
six  inches ;  and  that  the  Company  intended  to  carry 
the  toad  over  the  railway  by  means  of  a  bridge :  that 
Uie  tumpike.ro«d  was  need  for  considerable  traffic  be- 
tween Gnild&nd  and  Godalming,  the  tolla  reenvedjit 
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the  gate  nearest  Guildford,  during  the  last  year,  being 
6fi0^,  and  at  that  nearest  Godalming,  during  the  same 
time,  being  600/.,  making  1150^.,  or  thereabouts:  that 
the  distance  between  the  two  towns  was  only  four 
miles;  and  that  Guildford  contained  6000  inhiibitants, 
and  Godalming  4000;  and  that  a  great  portion  of  the 
traffic  was  carried  on  with  those  towns  and  the  inter- 
vening district,  which  would  by  no  means  be  interfered 
with  by  the  proposed  railway.  The  information  then 
stated  the  act  for  managing  the  turnpike-road  in  ques- 
tion, and  the  46th,  60tb,  53rd,  and  StJth  sections  of  the 
Railway  Clauses  Consolidation  Act,  1845 ;  and  stated, 
that  the  special  act  of  the  Company  did  not  contain 
any  special  provisions  relative  to  the  said  turnpike-road 
at  Peasemarsh ;  and  "  that,  at  the  place  where  the  said 
proposed  railway  is  to  cross  the  saia  tumpike-road,  and 
for  a  very  considerable  distance  on  each  side  tliereof, 
the  said  turnpike-road  leads  across  a  flat,  and  in  a 
straight  line;  and  that  there  is  no  necessity  whatever, 
for  the  purpose  of  passing  over  the  said  proposed  rail- 
way, that  the  said  road  should  be  diverted  from  the 
straight  line,  and  that  any  such  diversion  must  occa- 
sion considerable  inconvenience  to  the  public  ;  but  that, 
according  to  the  aforesaid  plans  of  the  said  Company, 
the  said  turnpike-road  was  not  to  be  carried  over  the 
said  proposed  railway,  in  the  straight  line  in  which  it 
now  leads  as  aforesaid,  but  is  to  bo  diverted  from  the 
straight  line,  carrying  it  from  the  said  present  line  of 
road,  on  the  novtli  side  of  the  said  railway,  by  a  sliarp 
curve,  up  to  the  said  bridge,  and,  having  crossed  the 
said  bridge,  returning  into  the  said  present  line  of  road 
again  by  another  sharp  curve."  The  bill  then  set  out 
along  negotiation  and  correspondence  between  the  road 
trustees  and  the  Railway  Company;  the  former  pro- 
posing, that,  to  ease  the  curve,  the  Company  should 
add  a  pier  at  each  side  of  the  bridge  (which  was  already 
erected)  nearest  tiie  road,  and  purchase  some  of  the 
common  land  adjoining  the  road,  and,  by  lengthening 
the  new  part  of  the  road  at  each  end  of  the  bridge  still 
further,  ease  the  curve  at  the  junction  with  the  old  road. 
It  was  then  charged,  that,  unless  the  Company  "shall 
caiTy  the  said  turnpike- road  over  tlie  said  proposed  rail- 
way in  a  straight  line,  without  any  deviation  from  its 
present  course,  they  will  not  have  substituted  for  tlW' 
use  of  the  public,  at  the  place  aforesaid,  a  sufficient  road 
over  the  said  proposed  railway,  as  convenient  for  pas- 
sengers and  carriages  as  the  said  present  turnpike-road, 
or  as  nearly  so  as  may  be  ;  and  that,  under  the  cii-cum- 
stances  aforesaid,  the  said  Company,  their  workmen, 
servants,  and  agents,  ought  to  be  restrained  from  cross- 
ing, breaking  up,  cutting  through,  or  in  any  way  inter- 
fering with  tlie  said  tumpike-road,  or  the  communica- 
tion tiiercof,  or  the  traffic  thereon,  until  they  shall  have 
caused  to  be  made,  and  appropriated  to  the  use  of  the 
public,  a  sufficient  road  over  tlie  said  proposed  railway, 
as  convenient  for  passengers  and  carriages  as  the  said 
present  turnpike-road,  or  as  nearly  so  as  may  be;  and 
that,  if  necessary,  the  Company,  their  servants,  work- 
men, and  agents,  ought  also  to  l»e  restrained  by  the  like 
order  and  injunction  from  further  proceeding  with  the 
said  bridge  and  approaches  now  in  course  of  construction 
by  them  as  afortsaid,  and  from  carrying  the  said  turn- 
pike-road over  the  said  proposed  railway  by  means  of 
such  bridge  and  approaches;  and  that  the  land  on  each 
side  of  the  turnjiilie-road  was  common  land  of  little 
value."  It  prayed  the  injunction  accordingly.  The  affi- 
davits were  very  voluminous,  and  wholly  contradictory, 
as  well  as  to  the  damage  and  inconvenience  as  to  the 
expense  of  any  alteration  of  the  proposed  line  of  road. 

£acon  and  G.L.  Iiusscllmo\ed  for  the  injunction  ;  and 
after  referring  to  the  affidavits,  and  to  the  16th,  40th, 
50th,  S-Ird,  and  56th  sections  of  the  stat.  S  Ik  i)  Vict.  c. 
20,  offered  to  permit  the  deviation  of  the  road,  by  adding 
the  piers  to  the  bridge,  and  lengthening  the  new  road, 
so  as  to  ease  the  curves  on  each  side  of  the  bridge ;  or  to 


take  an  order  similar  to  that  madi 
cellor  in  Kempe  v.  'flie  London  am 
Company,  (1  Railw.  Cas.  405J. 

Rjissell  and  JVictens,  for  tde  Co 
offer,  but  stated  that  the  Company 
tion  or  addition  were  made  to  tl 
approaches  in  such  a  manner  as 
perienced  person  would  say  was 
was  of  the  width,  and  in  all  respi 
rule  laid  down  by  Parliament; 
therefore,  could  not  be  called  on  1 
per  tribunal  for  such  a  dispute  was 
sionei-8,  as  pointed  out  by  the  8  & 
learned  counsel  referred  to  the  case 
land  Railway  Company,  (2  Phil.  4 

KxiGHT  Bruce,  V.  C— The  ii 
Railway  Company  intends  to  m-oc* 
question  is  plainly  stated,  and  the 
tlie  decision  is  forced  upon  it, toco 
sion  on  the  materials  before  it,  v 
works  or  work,  of  which  it  can  he  s) 
in  the  exercise  of  their  powers,  are 
as  can  be,  or  of  which  it  can  be  i 
tended  to  be  substituted  for  the  ro 
the  language  of  the  56th  section, 
as  the  former  road,  or  as  near  the 
will  allow."  I  find  myself  under 
ing,  that  the  impression  made  b 
my  mind  is,  that  the  Company  ai 
damage  as  can  be,  and  that  the  ros 
to  substitute  is  not  as  convenient 
or  as  near  thereto  as  circunistanci 
are  intending  that  which,  in  my 
of  the  law,  is  a  wrong,  and  it  is 
which  I  understand  it  to  be  the  i 
restrain.  It  lias  been  said,  and 
Bacon,  that  all  the  Court  can  corx 
it  can  decide  u^)on  such  a  motii 
Company  are  doing  is  not  what  th 
whilst  the  Court  cannot  point  out 
they  ought  to  do.  I  do  not  set 
avoided,  without  disclaiming  the 
unless  by  stating  the  reasons  whii 
to  come  to  its  conclusions,  or  the 
appears  to  tiie  Court  that  that  wli 
be  remedied.  Now,  the  grounds  i 
are,  that  the  avowed  plan  of  Ih 
curve,  or  rather  curves,  upon  the 
conveniently  and  unnecessarily  su 
denness  might  be  removed,  and 
made  easier,  without  any  unreas 
pense,  and  without  any  extraordin 
fore  it  is  easy  for  the  Company  l 
pear  to  me  two  ways  of  doing  it, 
can  on  the  subject,  upon  which  I  ■ 
opinion,  (though  many  other  modi 
they  had  the  power  of  increasing  tl; 
at  the  ends  or  the  approaches  of  th 
ner  suggested,  with  other  works  o 
which  will  accompany  it — a  proc 
to  my  present  opinion,  subject  to 
relators'  counsel  may  wish  to  say, 
pany  not  bound  to  provide  ;  or,  if 
to  adopt  that  course,  they  may,  I  a 
ening  the  new  portions  of  the  road 
for  the  purpose  from  the  common, 
ficiently  easy  and  sufficiently  convi 
witliout  altering  or  adding  to  thi 
think  tliat  that  which  is  required 
venience  may  be  effected  in  one  of 
the  present  injunction  ought  to  1 
exactly  in  the  terms  of  the  notici 
subjec't  again  to  hearing  the  couna 
he  wishes  it,  without  prejudice  to  a 
party  may  desire  to  make  to  the  rai 
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fklim  power  giTcn  tbem  frcm  the  Board  of  Trade. 
Qieriffirill  tlien  be,  ■'That  the  defendants  be  re- 
ititei  ftoB  croaring,  breaking  np,  catting  through, 
«h  onrvise  interfering  with  the  %eet  Bndge  tnm- 
^MMM,  or  the  conmnnication  thereof,  or  the  traffic 
wnm,  mtil  thej  ahall  hare  cansed  to  be  made,  and 
yerUted  for  the  nee  of  the  pnbUe,  a  anffieient  road 
VRvc  nilwiy,  as  couTesient  for  passengers  and  car- 
4i||R  vthc  present  tampike-road,  or  aa  nearlv  thereto 

inafW,  or  until  farther  order,  without  prejudice  to 
iffliaUoD  bj  either  partr  to  the  railway  com- 

■wmet  under  the  act ;  with  liberty  to  apply." 

CODRT  OF  QUEEN'S  BENCH. 

SIRGIGS  m  BANC  AFTER  HILARY  TERM. 

JcRicBB  or  LmcAsmBB.— JeSt  8. 

iMr  treated  the  SettlemaU     a  Zunaiie  Pav- 
ft  iiiiir^  kUcA  vm  indudM  m  a  Unions  and 
'  di  Ckatya  of  MaimUnanee  to  he  paid  the 
i^tfth  Untm.—ffeid,  tkat  tie  Ovemen  of 
feiiAeadtke  Ouardkme  of  the  Unvmrn^htjom 
\Arr^  offamM  it,  mder  Sect,  62  iff  Sta$. 

Imfshd  become  charpecAU  to  a  Townehip  within 
mmiiAkk  had  a  Grant  of  Quarter  Settioiu, 
'  JS.  mU.  4,  e.  76,  $.  103/  the  Order 
mbif  Two  JtuHeet  <if  the  Comty  :^Held,  that 
^r.'«a  preperljf  made  to  the  <^tm^  Seetime. 
■Mer  the  Order  Mot  rigkth  wtade  ly  Juetkes 

Ei^T«m,  1848, 

olil^aed  a  rale  calling  upon  the  justices 
nfoij  of  bmcsater  to  diew  cause  why  a  writ 
':=.n  duold  not  issue,  directed  to  them,  com- 
tken  to  enter  continuances  and  bear  the  ap- 
'  &  Aofehwardens  and  overseers  of  the  poor  of 
■towwUp  of  Keswick,  in  the  county  of  Cumber- 
ad  tu  gnsrdians  of  the  Cockermouth  Union, 
vtiid  union  the  township  of  Keswick  is  in- 
■gSBit  sn  order  of  two  justices  of  the  county 
Mtcr,  dated  the  2Srd  Sejttember,  1847,  adju- 
tHt  Mttlement  of  Daniel  Blrkett,  a  pauper 
'M^'m  the  township  of  Keswick,  and  whereby 
of  the  guardians  of  the  Cockermouth 
almd  to  pay  to  the  treasurer  of  the  Man- 
'"M%tn  the  county  of  Lancaster,  the  sum  of 
'  ^  &r  the  expenses  incnned,  on  behalf  of  Uie 
jSMedmiioo,  in  and  about  the  examination  &c., 
««■  of  SO/.  U.  ed.,  the  amount  paid  by  the  last- 
— ^tteisnrer,  within  tweWe  calendar  months,  for 
^iBtenanee  &e.  of  the  sud  pauper.   It  appeared 
tfaeaffidsTita  on  which  the  rule  was  obtained,  that, 
^wter  setoons  for  the  county  of  Lancaster  in 
7>  1848,  an  appeal  against  the  said  order,  by 
anfdiinidens  and  OTCraeers  of  Keswick  and  the 
■  of  the  Cockermouth  Union,  was  entered  and 
,  md  that,  on  the  1 1  th  of  March,  1 848,  notice  and 
ofanwal,  signed  by  the  said  chnrchwardens  and 
-ud  the  Bsid  guardians,  was  serred  on  the  orer- 
^^tltt  township  of  Manchester  and  on  the  clerk 
Igfc  gsardians  of  the  Manchester  Union.   On  the 
JM'^flasppeaU  at  the  April  quarter  sesdons  for  the 
J^^^  laneastcr,  it  was  objected,  for  the  respwdentL 
*2*  ^  t^ivehwardaii  and  oveneers  of  Keswick  and 
TfuidiiBs of  the  Codrermouth  Union  had  not  a 
jy  t>S^t  of  ^»peal ;  the  court  of  quarter  searions 
thit  nfmoDf  and  dismiaaed  the  ^peal.   It  ap- 
ptd  from  the  affidarits,  on  shewing  eaoae  i^nat 
wnlt^tbst  the  towndiip  of  Manchester,  to  which 
*Hitper  lenatie  had  become  chargeable,  and  from 
^  n  had  been  removed  to  the  lunatic  a^lum,  is 
^  wholly  within  the  borough  of  Manchester ;  but 
*(ttt(rpf  iMovpentiim  and  a  separate  court  of  quax^ 


ter  sesriona  had  been  granted  in  18S8,  nndar  sect.  103 
of  Stat. «  ft  6  Will.  £  0.  76 ;  and  that  three  conrta 
of  quarter  seerfMia  Ibr  the  borough  had  been  held  dnce 
the  making  of  the  order.   In  Trinity  Term  *,  1848, 

PaMm  shewed  cause.— First,  the  court  of  quarter 
sessions  lor  the  county  of  Lancaster  had  no  juiisdiction 
to  hear  the  appeal.  By  sect.  62  of  stat.  8  &  9  Vict.  c.  126, 
after  empowering  two  justices  to  make  an  order  of  main- 
tenance upon  the  parish  in  which  they  abjudicate  the 
settlement  of  the  lunatic  pauper  to  b&  it  is  provided, 
that  the  guardians  of  any  union  or  parish,  or  the  over- 
seers of  any  parish,  township,  or  place  affected  by  such 
order,  may  appeal  against  the  same,  in  like  manner  aa 
If  the  same  were  a  warrant  of  removal ;  tad  the  power 
oi  a  court  of  quarter  seadons  of  a  borough  over  appeals 
against  orders  of  removal  from  places  within  the  borough 
is  exclusive.  (Reg,  r.  3%e  Jmttiee*  </  Su/fblt,  2  ^  B. 
Rep.  72 :  S.  P.,  Mff.  r.  The  JktHeei  ofSalap,  1  G.  ft  D. 
146 ;  ff  Jut.  1107).  Secondly,  sect.  62  oT  stat.  8  ft  9 
Vict.  e.  126,  gira  the  right  of  appeal  dther  to  the 
guardiana  of  the  union  or  to  the  overseers  of  the  parish, 
not  to  both  jointly. 

Whufhamt  contra. — ^Elrst,  the  62nd  section  of  stat. 
8  &  9  Vict.  c.  126,  rirea  the  right  of  appeal  to  the  par- 
ties who  are  affected  by  the  order.  The  order  is  directed 
to  the  guardians  of  the  Cockermouth  Union,  and  the 
settlement  Is  adjudicated  to  be  in  the  tovrnship  of  Kes- 
wick, and  therefore  'ttie  overseeta  of  the  poor  of  the 
township,  as  well  as  theguardians  of  the  union,  are 
affected  by  the  order.  There  is  no  inconvenience  oi 
impropriety  in  the  officers  of  the  township  and  the 
officers  of  the  union  joining  In  the  ^peal.  Secondly, 
the  application  for  an  order  for  the  removal  of  the  pauper 
lunatic  into  the  aaylum  ouriit  to  hare- been  nude  to^ 
the  borough  justices;  and  uen  the  appeal  wonld  have 
been  to  the  borough  sssstoos.  This  u  not  such  an  error 
aa  vitiates  the  appeal.  Oar.  adv.  vult. 

Lord  Denmik,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — This  was  a  rule  for  a  mandamus  to  tlw 
justices  at  sessions  to  hear  and  determine  an  appeal 
against  an  order  of  two  josticea  of  the  oonnty  of  Lan- 
caaier  adjudicating  the  settlement  and  directing  the 
naiiitenance  of  a  lonatic  pauper.  The  order  is  made 
adjvdieating  the  settlement  to  be  in  Keswick,  and,  that 
place  being  in  a  union,  it  is  directed  to  the  treasurer, 
oommaading  the  payment  of  the  msintenance'money. 
The  magistrates  appear  to  have  refused  to  hear  the 
appeal,  because  both  the  overseers  of  the  poor  for  the 
parish,  and  the  gnardians  of  the  union,  have  J<dned  In 
one  appeal  as  appellant  parties.  It  is  farther  said,'  on 
the  one  ride,  Uiat  the  appeal  ought  to  have  been  to  the 
borough  quarter  sessions,  and  not  to  the  county :  on  the 
other,  it  u  said,  that  the  order  ought  to  have  been  made 
by  the  borough  juatioes  in  the  first  instance ;  but  that, 
having  been  made  by  m  agist  rates  of  the  coonty,  the 
appeal  was  properly  made  to  the  rounty  sesaions; 

It  is  not  neeeasaiy  for  us  at  present  to  express  any 
opinion  whether  the  original  order  was  rightly  made  by 
conntr  magistrates ;  but,  being  made  by  them,  the 
appeal  was  clearly  to  the  quarter  sessionsfor  the  county: 
and  this  defect  m  the  original  order,  if  any,  was  not  a 
reason  for  refusing  to  hear  the  appeal ;  but  it  was  matter, 
if  properly  raised,  to  be  diseussra  on  the  hearing.  Nor, 
indeed,  does  it  appea^  that  this  ottjeeUou  was  much,  if 
at  all,  insisted  on  at  the  sessions. 

The  quesUott  in  the  case,  then,  ia,  whether  the  appeal 
waa  rightly  constitnied  as  to  the  putiea  appellant ;  and 
the  objection  was  not  so  much,  thai  etther  the  guardians 
or  the  overseers  had  not  primft  ftde  a  gronnd  of  appeal, 
aa  that  thnr  grounds,  if  any,  were  not  joint,  and, 
therefore,  conld  not  be  made  the  matter  of  a  joint  ap- 
peal.  Now,  the  appeal  in  this  case  included  not  only 


*  Jane  14,  before  Lord  Denman,  C.  J.,  Coleridce  and 
Erie,  JJ.   Fatteaon,  J.,  wo  at  the  Central  Ciiminal  CWt. 
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■a  agunt  tki  Msunt  6t  liw  i— inUnaww- 
jDoney,  b«t  alw  ne  iMinit  tin  idjadieatiia.  of  tbe 
■Bttliment :  an  avpeal  MtUs  Hvt  neoenKUy  miut  do  w 

in  t0bcL  fhT  the liabllitT  to  the  SanMC  ouut  depend  on 
the  decuion  ai  to  the  lattery  (Be^.  v.  The  JuMhes  of 
Middle$m,  fiD.  StUQ',  llJor.  aos);  and  both  the 
pBrtnw  npeUant  wen  naecawrily  Interested  in  the 
deduon  m  both  pazta  of  the  order.  The  tzeaeoxtf  of 
the  gnaidtans,  on  thur  behalf  waa  cleariy,  and  by  the 
statiUe,  interested  to  appeal  against  ihe  payment  of  the 
maintenance-numey ;  and,  if  ao,  as  that  depended  on  the 
Bettlement,  he  was  interrated  to  diapnta  uiat  adjndica- 
tion.  The  oTerseera  were  olearly  interested  to  get  rid 
of  Uie  settlementr  and  also  the  paymect  of  the  mdnte- 
nanoe-money,  which  dapenied  on  it;  beeanik  whan 
tbau  parah  setUed  its  acooonte  wUh  the  onion,  tiu  hur- 
fhan  wonld  nlUmately  fidl  on  thur  rate.  then, 
tidur  party  nii||ht  hare  appealed  aeparatdy,  and  eaeh 
had  an  interetf  in  the  wikue  matter  of  the  ap|>eaL  wc 
can  aea  no  gmwid  for  objeetiw  to  the  joinder  of  both 
in  one  appeal;  and  thambn  the  raie  will  ba^  absolute. 
—BuhabtoluU*. 

Tavobah,  Administrator  of  Jane  YkvmuK,  a.  Mat- 
thews, Execntor  of  Aam  Vauqhah. — FA.  3^ 
Flaimtif  wot  Admimiarator  of  J.  KoMnkM,  nbo  dwi 
tn  JvoreA,  1843.    D^mdmt  mu  Eutmor  vf  A. 
Vanghan^  (Sutm-     J.),  wfto  Htd  im  March,  1844, 
a»d  who  mayomiff^r  <m»  J.   In  183fi  J.  Ftmpkan 
im  IfiW.  Ut  E.       mptM  the  Seairi^  of  hie  Promie- 
NaUjor\6flLypeijfabU,tuitwaeeaid  Im  Plam- 
„  to  JCut  VmBhm.  Ahet  the  Dmtk  ^A^I>e~ 
mimt,  at  kmr  Baetmter,  bnmght  am  Aoiem  mpm  the 
NoU  agamet  B,1L  aSUgiaa  it  to  he  pojfaUe  to  the 
Uin  Vm^fimM.   &  B.  etIUed  the  Aetim^aitd  paid 
tha  Aauam  of  Ae  Note  to  lMmdaiU:—Held,  that, 
admittietff  the  Letter  "  e"  to  have  beem  frauMeatfy 
added  to  the  Word  *<  Va^han,**  and  DifeaSaat  to 
have  wroiufiU^  reoeietd  Pajfwieia  ^  the  Note  from 
E,       Putimi^  eomld  not  sMtntom  an  AetUm  for 
Mon^  had  and  received  agakut  D^mdant. 
AsBunpsit  for  numey  haid  and  recelred  by  the  de- 
fandant,  as  executor  of  Anne  Vanghan.  On  thfctaial, 
before  Williams,  J.,  at  Ae  Lent  AaatiBB  at  Cheater  in 
164%  it  was  eontoided,  that  the  defendant  had  reenved 
pigment  of  a  note  which  had  been  originaU^  dnwn 
payable  to  Jaaa  Tanghan.  and  irtuch  hna  been  altered, 
•0  as  to  aj^enr  to  ha  payahw  to 
Ue  &eta  ^paar  anfidaitW  fron  the  jndgment  the 
Comt.   A  verdict  WW  gn«m  fiir  the  piainti^  leave 
behy  remrred  to  tin  defendant  to  moTS  to  enttf  a  Mn- 
lolt.  In  tbftfUlowingJSaster  Term,  (April  U}, 

CiHtm  moved  ftar  a  rule  xAA  aceoTdin|pLy.r-~FiiBty  the 
plidntiff  waa  boond  to  shew,  fiia^  that  the  note  had 
been  Tttiated  by  the  alleged  utetation,  so  that  the  de- 
fendant could  not  reoorernpon  it.  {Maaler  Y,JI£siler,  4 
T.IL320;  J>avid»mr.Ceoper,iK  error,  13  Mee.  &W. 
843).  Secondly,  the  cause  oi  the  pnoMit  acUMi  was 
(me  upon  which  the  pluntiff  waa  entitled  to  xenmv 

On  a  snbsequent  day,  the  Court  granted  a  rala  nin; 
against  which,  in  last  Hilary  Teimf , 

WeUm  and  lieemtead  shewed  cause.— Emn^  the 
maker  of  the  note,  paid  the  money  to  the  de&ndaat 
nndwdmesa^  and  nndera  heGef  that  the  defendant  was 
entitled  to  recaveit;  ai^  as  to  a  mcuty  atlcast,  he.  is 
diachaiged  from  the  original  eonridemUcau  JnMatter 
Y.mUer,  (4  T.  R.  920),  when  there  was  a  material 
alieratbn  in  the  bill.  Boiler,  J.,  (p.  340),  said,  **  The 
defendant  has  got  that  money  in  his  pocket,  which,  in 
justice  and  conscience,  the  plaintilb  oiwlit  to  hwe ; 
and  therefore  they  are  entitled  to  reeovar  it  in  aaaelion 

for  money  had  and  recelTed."  

*  8ee  Bef.  7%»  Juatiee*  ef  Otamorytnuhire,  tata,  p.  463. 
t  Jan.2S,  befeieUird  Denman,  C.  J.,  retteein,  Cokridge, 


C^UIlMi,  eoatn.^-If  ETaaa  has  paid  the  wzvKM 

he  ia  not  diacMs^  fiom  the  pUaOr'sek^ 

Or.odiLa 

Lord  DnMifAX,  C.  J.,  now  deEvued  the  jadgma 
the  CoorL— The  qaeation  in  this  case  m,  iriutlu 
action  far  moaeT  had  and  reomved  was  uialiinili 

Tba  plaintiff  waa  administmto  of  Jiae  Vs^ 
who  died  in  March,  1843.  The  dflfaodattwMeu 
of  Anne  Vang^tan,  (rister  of  Jane),  iriw  diid  is  M 
1844,  and  wut  was  yoas^a  than  Jane.  Sestetia 
1^  Jane  Vanghan  lent  IMLto  RTanfinu^ra 
ceired  fiDOsn  him,  as  a  saenrUy.  hie  ptnmimn  not 
UOl.f  payable,  as  it  waa  said  by  the  pUinti^  to  1 
Vanghan.  After  the  death  of  Anne,  the  dcfaidiid 
her  execntor,  brought  an  aetkm  opon  As  ate  ipi 
Evao  Evans^  aUepag  it  to  be  pajaUa  to  As  I 
Vaiighaiu»and  not  to  MiaaVang^MdjisnliiA 
sarvtved  her  rister  she  WDoH  have  fl»  ijpt  to  id 
p^rant  EvanKvaDBsettkdftaaetia&aalaU 
amoaat  of  the  note  to  tba  deMsnt^wfae  mat 
waaeatet  of  the  snrriTing*  payee. 

Vor  the  plaintiff  H  wm  aUeged.  tfat  Oa  htkr 
had  been  fraodolentiy  added  to  aswssd'*^yaih 
and  that  the  defendut  bad  ymagloBjmdni 
ment  from  Evans  of  the  promiasoiy  noti^iiiadiii 
helonasd  to  the  plaintiff  as  sdminirtwtgr  «f . 
Vaagban,  the  payee,  who  fonnsfaed  the  uinrtnrt 

For  the  defcnduit  it  w«b  contended,  thst,  idait 
the  whole  of  the  plaintiff's  case,  as  itstod  bfltta 
action  for  money  had  and  reorivsd  osaUaotWa 
taiaed,  and  that  the  pkintiff  nrast  1>*»*'^'''(?' 
are  of  opinion  that  the  dbjeeti«i  is  mU 
that  the  [duntiff  cannot  sncoscd  in  tUa  §amdt^ 

The  defendant  laeeived  the  moasy  ia  laM  a| 
in  pajrment  oC  a  note,  whid,  if  ge8BiBS,««aii 
bean  his  property,  as  ezaentor  of  Aam  ^"'^l^  J 
paymoit  wae  not  in  respect  of  a  note  to  mA,]l 
nnitte,  the  plaintiff  would  be  entitled,  aaccutbi 
fondant  be  conridered  ae  acting  in  say  wy** 

Eat.  The  focU  stated  do  not  laisB  the  hnl  HI 
t  the  money  paid  by  Erans  was  bad  laaiMW 
the  deftndant  to  the  use  of  the  platntlfi. 
still  be  liable  to  the  plaintiff  fa  the  mmj  mW 
by  Jane  Vanghan,  if  not  upon  the  notefsniflsM^ 
ant  may  be  liable  to  refund  to  Eraas  thstoijgj^ 
by  the  latter  under  mietake  oar  iaiBie|iiia'**t' 
toara  b  no  oontnet,  axprecaoK  ia^im 
riaintiff  and  the  defendant. 

In  the  ease  of  Jforafc  v.  fT  ttiiu,  (1  B^^  jtf 
the  dafondaats  had  In  their  hands  the  jmcMdid 
plaintiff's  stock ;  bat  in  the  piessat  COM  tbtaeoirw 
defendant's  hands  b  not  the  pnmsdsefs  aito  to«« 
Uiephuntiff  wonld  have  been  entitled,  bet 
which,  if  aennine,  vronM haw beloBgeJto (toy 
ant;  and  the  caaea  are,  therefon,  dirtaCM""V 
the  defendant  had  obtained  paymit  d  tto  g 
noCa  by  BMana  of  a  folse  or  faged 
antheiity  from  the  plaintiff,  the  ca»  wmU  em* 
eembled  tiiat  of  Minhr.  ^^^^iJiS 
might  hare  adopted  the  agency,  and  *'"|TrL«i 
in  Uw  de&ndani's  bands  aa  hod  andwca"*  *  ^ 
Boppoong  the  d^aidant  not  to  here  '■"J*]^ 
shewn  to  havn  himself  oonimitt>daftiaar*'T'^ 
tiff  in  this  caae  can  anly  xcDOfcr  by  ' 
affirming  UMt  which  thedetadsat  b-jj*^'^ 
taittiiwpaym«iof  a  note  pajaUs  to  dm 
wl^i^ttid  U  ineooristsfVith  hit 
efiaet,  dsatimli  vb  of  it*  „•( 

We  am,  tiie«foi«.  of  opinien  ttat*"*»^ 
be  antMsd.— £afa  abeobOe, 
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the  Year  1810,  was  bom  in  the  ParuTt  of 
■bi^Q>iatytfS.:**'-Sdd,f^  a  Gate  reserved 
SmhUfani0kimtSlafemem,wuhr8tat.'iA-li 
«,e.76,fc81. 
I  qipMl  a^inst  an  order  for  -Bie  Temoral  of  a 
«M  W children  from  Islington  to  Enlinir.  h.Ah 
wnntT  of  Middlesex,  the  court  of  qiinrror  m--- 
nfirm'ed  the  order,  subject  to  a  case.    Upon  tliL' 
4e  appeal  it  appeared  that  the  mniden  sett].  - 
ilK  mother  was  in  the  appellant  pni-isli,  ainl 
fcw&nts  offered  evidence  of  the  Iiirth  scttk-nicnt 
ArW^d  in  Portsea,  under  the  fulloiving  ground 
'•.—"That  B,,  the  husband  of  the  paiipt^r,  in  or 
f  year  1810,  was  bom  in  the  parish  of  Portsen, 
wmtyof  Sonthampton."    It  was  objected,  fliat 
1  of  appeal  was  too  vague  to  let  in  evidence  of 
lettlement  of  the  huBband;  and  the  Conrt, 
ftat  opinion^  rejected  fte  eridence,  and  dis- 
'  i^P^;  Int  warefl  tiu  ^[iintion  for  ths 
vat  Court. 

m  rapport  of  the  order  til  ansioiiB, — The 

^s.-  ■  ■,  iliat  the  hashand  was  bom  In  Portsea  in  or 
Vt  vm  18in,  does  not  giTe  any  information 
'  jilhe  appollants  could  inqnire  as  to  the  fact, 
street,  house,  or  name  of  the  house- 
^the  birth  occurred  are  mentioned.  The 
■<rfl«Tth  requires  more  particularity  than 
fi*;iBd  here  the  statement  is,  fliat  the  birth 
iWparish.    [He  cited  Ifcxv.  The  Justices  of 
^{«Adol.  &  Ell.  885,  891)  and  Beg.  v.  The 
^SuKx,  (10  Adol.  &  Ell.  G82).] 
jOJntra. — The  same  rule  prevails  for  exami- 
fcr  ptnmda  of  wpeal.   In  Rcq.  v.  St.  PanPs, 
(7  ft.  B.lBqu  9'.Tur.  442),  the 

ID  an  exMinnrtloii  tiniehing  the  bii'th  of  a 
tiiBt  snch  child  -wss  bom  in  or  about 
I  not  snfficiently  precise,  beetnue  it  was 
■M  fo  igwrtain  whether  the  birth  took  place  be- 
!4!li  Aognsf,  with  reference  to  the  prOTirions 
;»«:.  Hofsut.  4  it  .5  Will.  4,  c.76;  %nt  Lord 
^.C.  J.,  »id,  (7  Q.  B.  Rep.  239;  9  Jur.  444), 
""'tar that  a  statement  in  examinations  i«  not 
^ere  the  information  is  all  the  parties  pos- 
He,  if  left  imperfect,  is  iinmateiial." 
iWobjMion  was  taken  too  soon  ;  the  sessions 
"■^hertj  the  appeal,  and  decided  the  objection 
,  ..   -""(fte  case  of  the  respond. -iits.    ( Rrr/,  y.  The 
'^^90mall,  5  Adol.  &  Ell.  1.34).    [I^rk,  J.— 
■WtUie  exercise  of  their  discretion  by  the 
"  T.  TheJusHeesofDert3f8hire  (C  Adol.  ft 


dlt&?' 


^  5^^("^%-T-3*««W«rtfc«q^5h»e«(10  A.l 

g^-'waot  cases  reaenrea  by  the  sesions,  ami  1 1 1  e 
V*  clearly  see  that  tlw-awnona  were  wronf,', 

^"^^     issninif  a  msndannu.   In  Itejj.  v. 
Jilj"^"^  swathe  settlement  depended  npon  pay- 
-  ,  ^5fparr«2hial  taxes,  and  it  was  held  necessary  to 
^  ^thesamaine  of  the  landlord,  because  the  person 
'Jfo  the  fact  of  the  tenancy  must  have  known 
wof  the  landlord,  and  intentionally  suppressed 
■  A»T.  A.  Mary,  Beverley,  (1  B.  it  Adrd.  201 ), 
Mtte*  evidence,  that  the  husband  had  a  set- 
ia  a  parish  in  Ipswicli,  was  held  insufficient, 
'disproved  the  obligation  of  the  appellant  ]ia- 
'"tain  the  pauper.    The  grounds  of  appeal, 
rtate  the  pansh  in  which  the  pauper's  hus- 
r^'oMMMS  J^r-flappoBB  the  examina- 
^wtlfaevKBmn^^sband  was  bom  in 
CD  the  q^w^^nBaiee  was  given  of  the 
rfthe  bapaaBBttl9m  orlSlS,  the  respondents 
jpt  hare  Seen  defeated  upon  the  ground  of  variance.] 
2*0  H  T-  The  Jtutices  of  tJm  West  Riding  of  York- 
^(10  Adol.  &  Ell.  685).    [He  was  then  stopped.] 
l*""".  J.*— In  this  case  fte  statement  in  the 
'SWi'l*  aNnt  on  aceoiiat  of  flhiMs. 


,nd 


gnnnds  of  appeal  is,  Ihat  flie  panpsr  was  bom  In  the 
pariah  of  Portaea ;  and  that  distingnldieBthe  ease  fttMU 
JUg.  St.  Mary^  Bnerlgr,  (1  B.  &  AdoL  201):  there 
the  eridanoe  on  ue  part  of  the  respondenta  was,  that 
the  pauper  was  bom  in  Ipnrieh,  In  which  it  appeared 
that  there  wen  sereral  panaheB,  and  Ae  appdlanCa 
would  hare  had  to  search  Um  i^pst^rs  of  all  thoee  poi- 
rishes.  Then,  as  to  the  tMU  '^infirabont;,"  in  aqvea- 
tion  of  birth,  the  nsnal  evidence  of  the  &ct  is  the  re« 
gister  of  baptism.  I  ttiink,  tfwrefon,  that  the  state- 
ment in  the  pttonds  of  appeal  is  reasonably  certain. 
This  is  not  like  either  ef  the  cases  cited  by  Mr.  Bodkin« 
JUas  T.7%e  JmUm  trf  Dmijfskire  (6  Adol.  &  EU.  885) 
was  the  case  of  an  alleged  settlement  by  hiring  and  aer- 
tAos,  end  npon  ihe  statement  in  the  gromds  of  appes^ 
in  that  case,  tiie  lespondsntB  would  hare  had  to  go  to  a 
parttenlar  pniAy  and  inqoin  of  vray  'person  tSiere  j 
Unt  was  too  TM|ne—4t  gave  tothenspendentsnomeanB 
of  InqwiT.  &  Beg.  t.  fit  Jmmm  tf  Bimeg  (10 
AdoL  ft  eU.  BBS)  the  dodrion  was  Teiy  strict;  otit 
the  gronnd  of  die  deeMon  was^  that  the  appellants  had 
omitted  togiw  htfioTmatlon  which  they  mnst  hate 
known.  Here  the  respondents  eoold  have  gone  and 
toBpected  the  paririi  ronster  tot  two  er  tiiree  yean  he* 
firav  or  after  the  date  given  in -die  exsminations.  There- 
fan  1  think  tke  information  gtran  waa  snfficient;  and 
that  istbe  qneation  which  the  seerions  have  reserred  for 
oar  opinion.  If  the  sevens  had  decided  the  pohit 
and  lefiosBd  to  grant  a  ease,  I  do  not  say  that  we 
AonU  hare  issind  a  mandamna  to  them  to  hear  the 
case;  bat,  tin  asarfocs having  reserved  the  qnestlon  fot 
our  opinion,  I  think  they  onght  to  have  heard  the  eri- 
danoe. The  rale,  tbeiefon*  most  he  made  absolute  for 
qaasUag  the  order  of  sairiaiia. 

J>,  uuiMiiiMedt'^ilwfc  flieArte. 

COUBT  OF  COHHCm  PLEAS^Htukt  Tkbv. 
Ek  parts  Bbioos,  I»  n  Caiuk«— Joo,  31. 
Attaim^Attmehmmt—Ifm  itHmy^JSiU  «f  Otm— 

Sermet^SMUfif  Otmt—DmHmd. 
AJtHlp^s  Ordmr  toas  ttrwi  avoa  an  Attomty^  nail- 
«M,iwMMsite  dwiim- kia  BUi  1^  Cotis  loB.  wOAin 
Sm  2>^  7%M  Ordar,  mt  \mimg  hem  wb^fti,  «af 
madB-aBitk^XJmtnfmd  fiW  Aife«M>  nrved  hmm 
€.  Ar  B:»  Otmrk,  wkt  atik»  tarn  Tim  imimM^ 

Vm  Dtmwmit^BM,  tkmt  tki»  «as  AmMaif  C» 

In  iMs  ciBS,  Jf.  Sntntf  on  a  fonner  di^,  obt^ned  ft 
rale  niri  for  an  attaehment  agdnst  C,  tiielate  attoraey 
of  Mrs.  Brign,feri]ot  detivering  his  bill  of  costs. 

UeanAjr  (Jan.  31)  dnwed  oanse^ — It  appeaxs,  thai 
on  tiu  10th  Jaovary  a  judge's  order  was  made  and 
sored  on^ie  attorney,  onienng him  within  tend^ysto 
deliver  Ms  bill  of  costs  ^inst  Mrs.  Brigga  to  Hessn. 
B.  &  D.,  her  pnaent  attoraiea.  This  order,  net  having 
been  obeyed,  was  made  a  rale  of  court  en  Jannaiy  S2ad  ; 
and  that  rale  ivas  served  on  C.  on  the  S3rd  1^  a  clwK 
of  Heasta.  B.  &  D.,  who  demanded  the  biH  of  costs  at 
the  same  tisM,  hut  he  had  no  power  of  attoraey  to 
make  Hw  demand.  The  gneslion  is,  whether  the  de- 
uMUid  by  6ie  okik  waa  someient.  It  is  submitted  that 
it  was  net,  aecordii^  to  the  nsval  |naetice.  Tlie  de- 
mand ona^  to  ham  heen  by  the  party  named  in  flie 
rale;  and  in  ZhOtmjfttn  r.  JMm  (1  Bin^.  410)  it  is 
said,  ""It  n  safer,  in  pnweedii^  of  a  criminal  nstaxe, 
to  adhere  to  the  strict  practice  of  the  Court,  and  that 
wflfiil  disobedieiice  ef  the  order  of  Court  must  be  esta- 
l)lished  before  an  attachment  can  issue." 

■7*.  Brvwnf  in  support  of  the  rale. — It  was  not  neoee- 
sanr  for  Hens.  B.ecD.  to  make  the  demand  in  person. 
Tus  b  not  like  the  caas  of  a  demand  of  money.  Be- 
sides wUcA,  the  order  ef  the  jndge  limited  a  time  for 
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Uie  delivery  of  the  bill  of  costs;  when  thai  ii  the  case, 
no  demana  is  neeeasary. 

Wilde,  C.  J. — In  thU  case  there  has  been  no  such 
demand  as  is  necessary  to  support  an  attachment,  in 
conformity  with  the  usual  pracUce. 

Pbb  CvBUM,—Bule  ditchmyed,  mtk  corts. 

COURT  OF  EXCHEQUER.— Easter  Tkrh. 

"Wood  r.  WAVD.—AprH  28. 
Watenounet—Bigkt    Riparian  Propridor  to  Nattiral 

3%e  firtt  Count  of  a  Declaration  m  Com  §tated  Oat  tie 
Phinti^  v)ere  potsegted  of  certain  MiUg,  and  ^  rea- 
son thereof  were  entitled  to  tke  Water  ttf  a  cwAwn 
Watereourte  called  tic  B.  B.,  and  tMat  tike  D^mdantt 
fouled  tke  IVater  hjf  pouring  offentite  Materialt  into  it. 
The  second  toot  to  the  same  tfect,  aUe<}ing  that  the 
DefendeaOM  divert^  the  Water  S[e.  The  third  wu 
that  the  Plainiigi  leere  poueuod  of  certain  MilU  and 
entitled  to  the  Water  of  a  Watercourse  called  tie  B.  S.^ 
and  that  the  Defendant  diverted  the  eame.  Thejburth 
uat  for  diveHina  the  Water  of  another  Watercourse 

.  called  the  L.  M.  8.  tehieh  ran  into  the  B.  B.  The 
Defetidanu  pleaded,  first,  to  the  uihole  Declaration, 
NotGuiUf.  Seeondly,totheJtr»t  Count,  a  Denial  of  the 
PlatntjffifPoBtcssion  of  the  Mills.  Third(y,tothesame, 
a  Dental  ^  the  Sight  of  the  Plaintiffs  to  the  Water- 
course. Iburthkft  to  the  second  Count,  the  same  as  the 
Mwni  Plea.  Fifthly,  to  the  same,  a  Denial  that  the 
Plamtifs,  ^reason  of  the  Possession  oftheMiOs,  had 

.  a  Right  to  the  Water.  Sixthly,  to  the  third  Count,  the 
same  as  the  second  Plea.  Seventhfy,  to  the  same,  a 
Denial  that  the  Plaintiffs,  Iw  reason  of  the  Possession  of 
the  Mills,  were  entitled  to  the  Watercourse.  Eighthly, 
to  the  fourth  Count,  the  same  as  the  second  Plea. 
Ifmthfy,  to  the  same,  a  Denial  that  Plaiintifs,  fy  rea- 
wn  <if  the  Possession  of  the  Mills,  were  enmled  to  the 
Watercourse  &ie.  It  appeared  the  Evidence,  that  the 
Watercourse  called  the  B.  B.  teas  an  itamemorial^  na- 
tural, jSiream  above  Ground;  and  that  the  Defendants, 
whose  Works  were  erected  within  Twenty  Years  and 

.  »ad  no  Right  iy  long  Enjoyment  or  Grant,  fimlaiihe 
Water,  hut  that  no  actual  Damage  resu&ed  te  the 
PtanOM  fhm  this,  because  it  uw  already  so  ptMiOed 
emthr  Acts  iff  others  further  up  the  Stream  and 
tOne  the  Defendant^  Mills,  that  U  did  not  mate  the 
Water  less  applicable  to  useful  Purposes  than  before. 

■  M  appeared  also  that  the  Plaintiffs  had  not  enjoyed  the 
Mills  in  their  then  Condition  for  Twenty  Tears.  The 
Watercourses  called  the  B.  &  and  X.  M.  S.  were  not 
immemorial,  and  were  artifieial  and  underground 
Streams.  The  B.  8.  also  was  constructed  in  the  Land 
belonging  to  the  Plaintiff's,  and  Part  o/"  the  Water 
thereof  was  used  ly  them  hy  a  direct  (hnmunieathn 
hauKcn  it  and  the  Plaintiffs'  Reservoirs.  The  L.  M.  8. 
cnfy  communicated  with  the  B.  B.,  and  was  not  in  the 
Plaintiffs'  Land;  but  both  were  divert^  the 
Water  fiowit^  along  them  became  Part  of  the  B.  B. 
Stream.  3^e  B,  &difered  from  the  L.  M.S.  in  this, 
that  in  leSAOePlaintifs used  the  Water  Mejbrmer 
where  it  passed  throwk  their  Land  Igr  mating  a  Com- 
munication to  their  Besertoirs  fbr  working  the  MilL 
The  Diminuiion  of  the  Water  from  the  B.  8.  and 
L.  M.S.  was  onfy  Five  per  Cent.:  —Beld,  that  the 
Verdict  ought  to  be  entered  for  the  Plaint^  on  the 
Plea  Iff  Not  Guilty  to  the  first,  third,  and  fourth  Counts; 
and  also  on  the  Issues  on  the  third  and  fifth  Picas  : 
and  for  the  Defendants  on  the  Plea  of  Not  Guilty  to  the 
second  Count,  and  also  on  the  Issues  on  the  seventh  and 
ninth  Pleas. 

.  This  was  an  action  on  the  case.  Tbe  declaration  con- 
tained four  counts.  The  first  sUted,  that  the  plaintiffs 
•vrere  lawfully  possessed  of  certun  mille,  lands,  and  pre- 
misei^  and  by  xesKni  thcnoi^  of  ligfa^  ovght  to  cqjoy 


the  adranta^  of  the  water  of  a  waiemuM  calb 

"  The  Bowling  Beck,"  which  oaght  to  bave  m  aa 
flowed  in  great  abundance  and  purity,  withont  tbe  di 
turbance,  pollution,  and  beating  theretnafteTmeotiaiw 
to  the  said  mills,  &c.  of  the  pl&inttSa,  to  gupplf  U 
same  with  water  for  working  them,  and  eojoymg  U 
said  land  and  premises,  and  other  neeesBsiy  parpose 
^et  tbe  defendants  wrongfully  discharged,  aod  poun 
mto,  and  mixed  with  the  water  of  the  aud  watercoui 
above  and  near  to  the  said  mill^  &c.,  qsaatiUet  of  foi 
noxious,  impure,  and  ofTennve  matenBl%toiril,kM 
soap,  and  tlu  waaliings,  filth,  and  refnaeof  voo^  to  in 
wool  which  the  defendants  had  washed  DesrodsbaFetl 
said  mills,  &c.,  and  other  dirt,  filth,  and  inpiritjr,  as 
also  discha^ied,  and  poured  into,  and  nuxedwtthtt 
water  of  the  said  watercourse  quantities  of  bet  «ita 
by  means  whereof  the  water  of  the  said  wateimne  n 
rendered  foul,  dirty,beated,spoiled,andiinfittobtui 
for  working  the  said  mills,  or  for  Uie  enjoymeot  d  i 
said  lands  and  premises,  or  other  the  Bud  Decani 
purposes,  and  sufficient  in  quantity  and  purity,  m 
otherwise  in  proper  condition  as  aforessid,  did  utn 
to  the  said  mills,  &c.,  as  it  ought  to  hare  done,  ■ 
otherwise  would  have  done;  aud  the  pUinttfiis 
greatly  damnified,  &c.  The  second  count  8Ute<l,tbstid 
plaintiffs  were  lawfully  possessed  of  certain  other 
lands,  pKmises,  and  heieaitaments,  and  by  reasontlMn 
ought  to  enjoy  tlie  water  of  tbe  said  waterconne  al 
tbe  Bowling  Beck,  which  ou^ht  to  bare  lun  ani  an 
in  great  abundance,  and  withont  the  dittnrbnM  a 
interruption  thminafter  mentioned,  unto  tbe  wdH 
mentioned  mills,  &c.,  for  the  same  pnrpoaeiiJ  6(«a 
yet  the  defendants  wrongfully,  to  wit,  bypkiinia 
laying  on  the  bed  of  the  said  wateicouraeqeuuwa 
earth,  clay,  stone,  and  other  materials,  audewtiMj 
the  aame  so  placed  and  laid,  and  by  means  of  am 
channels,  and  excavations,  pipes,  paiagea,  aod  cwp 
made  and  placed  in  the  ground  above  and  seariM* 
last- mentioned  mills,  &c.,  which  drains,  tic  c«aa 
nicated  with  the  said  watercourse,  obstrocted,  a 
turned,  and  drewoff  quantities  of  water  of  UieSMS 
tercourse  above  and  near  the  said  lafit-mentioneiinii 
&c.,  and  diverted  and  turned  other  qoantAd « « 
water  of  the  sud  watercourse  away  frwn  «■»[*"■ 
mentioned  milk,  &&,  and  detained,  kept  Hek,M 
hindered  tbe  water  from  flowing  in  its  uaoal  eoane, 
reason  whereof  the  water  of  the  said  wat«icouise,!B^ 
dent  for  the  working  of  the  said  last-mcntiimed  null 
&c.,  and  the  enjoyment  of  the  said  laet-mentHW 
lands  and  premises,  and  to  the  said  other  puipwe*. 
not  flow  to  tbe  plaintiK'  last-mentioned  millj, « 
otherwise  would  liave  done;  and  tbe  pUmUff»  « 
greatly  damnified,  fitc.  The  tliird  count  statoJ,  ta 
tiffs  w 
rk^  la 

uufjUb  w  enjoy  wib  auiauMt^js  vm  h>»  "-—  "  „  i- 

watercourse,  called  "The  Bowling  Soiij;!^  «« 
ought  to  have  run  and  flowed  in  great  pian^""*^ 
dance,  and  without  tbe  disturbance  and  iw«^ 
thereinafter  mentioned,  unto  the  said  W-awTT 
mills,  &c,  for  the  same  purposes  as 
defendants  wiongfuUy,  to  wit,  by  n»»*« 
channel  which  ^ey  had  made  to  eommuDKtf*  «w 
the  said  last-mentioned  watercourse,  near  to  uri  >wr 
the  said  hist^mentioned  mills,  &c.,  and 
steam-engine  and  machinery,  near  to  ana  cow" 
nicating  with  the  aaid  drain  or  cbanneL  P«»P^J 
and  drew  oflFfrom  the  said  last-menUooed  «t*.yn 
quantities  of  water,  above  and  near  to  the  sua 
mentioned  mills,  &c,  and  ''^S^^^  ,r^'!^ S 
turned  quantities  of  water  away  from  t^**!.^ 
mentioned  mills,  &c.,  and  wrongfully  wasted,  oijj 
of,  and  consumed  other  quantities  of  .r^ 

would  otiierwise  have  flowed  to  ti»"«^j"^3^!7i2 
mills,  &e.,  and  stopped  and  hiadend  tfas  water  «>  H 
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pliHt-MotianedmteKoane  from  nmning  and  fiow- 

«h  its  osiul  course  to  the  said  last-iiientioned  mills^ 
,aD<l  fupplyiog  the  same  with  wnter  fur  working 
■me,       as  it  otherwise  would  liave  done,  &o. ; 
ndij-reiion  thereof  the  plaintiffs  were  greatly  dam- 
Bfcd,Ac.  The  fourth  count  stated,  that  the  plaintlfia 
lawfully  p'.-ssi'ssi'd  of  certain  other  nillU,  works, 
iises,aiid  hereditaments,  and  ouglit  to  enjoy 
I  of  the  water  of  a  certain  otiiur  water- 
tmt,  a  watercourse  called  the  Bowling  Beck, 
Ximait  tnd  of  i^it  ought  to      in  put  com- 
■d  supplied  With  watCT  by  a  watereourBe 
X  itto  and  joining  the  nme  above  and  near  the 
■1  iKt-QuntioDed  millB,         to  wit,  a  waterconise 
*^i|d  "Ik  Low  Moor  Sough,"  and  which  stream, 
^^Phtbe  Bofflin^  Beck,  ought  to  have  run  and  flowed 
jfr  4p«l  plenty  and  atnindance,  and  composed  and  snp- 
r"  iBidsi  af>:saii3,  nii'I  "  ithout  the  disturbance  and  in- 
{  tonptiet;  iber.iiiattLr  uientioned,  unto  the  sjiid  last- 
.1  ■■OHiK  mu!-,  \c.,  fdr  the  same  purposes  as  before; 
y^iki  dtfendants  wi-onirfu!]y  diverted  and  tamed 
intin  of  the  water  of  tlie  said  watercourse  called 
tW  Muor  Sough,  which,  however,  would  hare 
l  iilatiw  Bowling  Beck,  away  from  tiie  oame. 
said  quantities  of  water  of  the  said 
[Sngh  to  pan  and  flow  from  tht  aame 
,  Kar  and  above  its  junction  with  the 
jBetk,  and  near  ud  above  the  said  last- 
I  Bills,       into  and  through  channels,  ex- 
jBdpassapes  in  the  pround  communicating 
laiiiLow  Moor  Sough,  and  with  a  resovoir 
» (fcftndants,  and  wrongfully  kept  and  detained 
Maid  witer,  to  wit,  in  tne  said  reservoir,  and  by 
tnrniDf,  keepinp,  and  <le!aininp,  wrong- 
d  and  hindered  tlif  water  of  t!ie  same 
!  from  flowing  in  its  usual  course  into  the 
g  Bolt,  and  the  water  of  the  wiid  Bowling 
Eftom  ninnine  or  flowing  in  its  usual  courae  and 
iiiie,ariij  iij  Louipoied  and  supplied  as  aforesaid, 
iist-iiuntiuned  mills,  &c.;  and,  by  reason 
[wmmittiDg  the  said  grievances,  the  water  of  the 
Beet, sufficirat  for  the  working  ike,  could  not 
M(J  liie  plaintiffs  were  greatly  damnified,  &o. 
gWffldijitj  pleaded,  firet,  not  guilty  ;  secondly,  to 
TP^^^adeaial  of  the  plaintifls  being  possessed 
?'*?J.S;c.;  thirdly,  to  the  same,  a  denial  that 
"v—^'A  ty  reason  of  the  possession  of  the  sud 
5*2^   7  ^-^1  to  enjoy  the  advantage  of  the  water 
L  JM^**' ^ler(.-our?e,'or  that  it  ought  to  flow  in 
JMf"'**«d  puritv,  and  without  the  disturbance, 
mSS^^  tieatiiip  alK-ped,  to  the  8;iid  mills,  &c., 
•^■^J;  fourthly,  to  the  second  count,  the  same  as 
iea;  filihly,  to  the  saniu,  a  ileiiiiil  that  the 
'reason  of  the  possession  of  tlie  naid  lUiUs, 
count  mentioned,  ought  to  enjoy  the  ad- 
klf  the  water  of  the  said  watercourse,  or  that  it 
I  ft>w  in  plenty  and  abundance,  and  without 
or  mterrnption  alleged,  to  the  aaidsaills, 
);  sixthly,  to  the  third  eoon^  tba  same 
ondplea;  50T«awily,totheaune,a  denial  that 
<iiSi,  i,y  reasw  of  the  possession  of  the  lud 
■  in  tliat  count  mentioned,  ought  to  enjoy  the 
,'of  the  water  of  the  said  watercourse,  or  that 
Itoflow  iu  plenty  and  abundance,  and  without 
:  and  interruption  alleged,  to  the  said 
Btioned  mills,  &c.,  as  alleged  ;  eighthly,  to  the 
^JWiii,  the  same  as  the  second  plea ;  ninthly,  to  the 
^)*dfiiial  th;it  the  jdaintifFs,  by  reason  of  the  pos- 
'i":  Mid  milU,  &c.  in  tliat  count  mentioned, 
^[l^lo  enjoy  the  aiivautage  of  the  water  of  the  sud 
I  or  that  it  ought  to  be  in  jiavt  cnin posed  of 
..-[r.»J  with  water  by  another  watercourse  flow- 
iStoiDd  joining  the  same,  or  that  it  ought  to  flow 
rtiid  sbondance,  and  composed  and  supplied, 
As  iniim^tioa  ud  disturbance  alMged, 


to  the  said  last-mentioned  mills,  as  alleged.  On 
which  pleas  issnss  were  joined.  At  the  trial,  before 
Mr.  Baron  Rolfa  and  a  special  jury,  at  the  Summer 
Asuzes  for  the  county  of  York,  a.  d.  1845,  a  verdict 
was  found  for  the  plaintiffs  on  each  count,  with  If. 
damages  respectively,  his  Lordship  certifying  under  the 
statute  for  costs,  subject  to  the  followmg  case,  with 
liberty  to  turn  the  same  into  a  special  verdict,  the 
Coort,  or  a  judge  thereof  to  determine  what  facts  shall 
be  rtated  in  the  q>«cial  verdict.  The  plaintiffs  are  ex- 
tenure  wwBted  nunnera  at  Bntdlirard,  in  Yorkdiire,  car- 
rying on  their  DOaineaa  in  mills  and  other  woruttf 
theirs  upm  their  premueih  which  are  situate  on  the 
north-east  bank  oi  a  natural  vratereoune  or  sfarsam 
called  Bowling  Beck.  The  first  of  the  phuntiflfi^  mills 
was  erected  about  the  year  1813;  it  was  worked  by 
means  of  a  steam-engine  of  twenty-four-hotee  power, 
and  in  or  about  the  year  1819  that  mill  was  enuiged, 
and  another  steam-engine  of  thirty-horse  power  waa 
added ;  for  which  latter,  one  of  eighty-hoise  power  waa 
substituted  in  1833.  In  1824  another  of  their  mills 
waa  erected,  and  another  steam-engine  of  eighty-horse- 
power was  set  up  to  work  it;  and  in  1845  another 
engine  of  sixteen- horse  power  was  added.  In  1836  and 
1838  the  plaintiSs  made  two  reservoirs,  for  the  use  of 
their  mills  on  their  premises,  at  the  north-east  side  of 
the  Bowling  Beck,  on  which  side  Uieir  mills  are  situate. 
In  1838  they  purchased  from  Samuel  Hailstone  a  pteoa 
of  land  situate  at  the  south-west  extremity  of  Ib^ 
other  premises,  at  the  opposite  of  the  Bowling  Beeic 
from  the  pluntifl^  mills,  and  extending  to  the  centre 
of  Croft-street,  and  marked  pink  on  the  defendants^ 
plan,  and  buff  on  the  jilaintiffs*.  Upon  the  land  so 
purchased  from  Mr.  Hailstone  the  plaintlfib  have  not 
erected  or  set  up  anv  mills ;  they  have,  however,  used 
that  land  in  manner  nereinafter  mentioned.  The  course 
of  the  Bowling  Beck  is  nearly  from  south-east  to  north- 
west ;  it  runs  into  another  stream,  called  Uie  Bradford 
Beck,  above  300  yards  below  the  pluntiflb*  premises; 
and  there  are  three  mills  situate  on  the  Bowling  Beck, 
between  the  plaintiffs*  premises  and  the  confluence  with 
the  Bradford  Beck.  On  the  banks  of  the  Bowling 
Bac^  nearly  op|ionte  to  the  phdnUfib*  mills,  at  the  time 
of  the  trial,  were  vronted  mills  belonging  to  Mesm. 
Cros^aad  Se  Co.  Higher  up  the  stream,  ud  nearly 
adjoiniM  to  the  pliUntifia*  premises,  ore  mUls  belonging 
to  Mr.  William  Greenwood,  erected  about  the  year 
ISSfi,  and  worked  by  an  engine  of  about  thirty-horse- 
power. The  last-mentioned  mills  are  situate  on  botii 
sides  of  the  beck.  Next  to  Mr.  Greenwood's  are  the 
mills  and  weaving  sheds  of  the  defendants.  Adjoining 
to  the  defendants  ,  furtlier  up  the  stream,  are  the  mills 
and  premises  of  Messrs.  Barker,  Cutler,  &  Co.,  ma- 
chine makers,  erected  in  1844,  and  worked  by  an 
engine  of  about  thirty- horse  power ;  and  next  to  Messrs. 
Barker,  Cutler,  &  Cfo.  are  worsted  mills,  called  "  The 
Caledonian  Mills,"  also  utuate  on  the  beck,  erected 
about  the  year  1835,  and  worked  by  an  engine  of  be- 
tween thirty  and  forty  horse  power.  Above  the  Cale- 
donian mills,  situate  on  the  beck,  are  the  dye  works  of 
Hesars.  Ripley  &  Co.,  and  above  these  there  are  other 
worsted  muls,  situate  on  a  small  stream  runninfj  into 
the  beck.  AH  the  before-mentioned  mills,  situate 
on  the  Bowling  Beck,  use  the  Bowling  Beck  for 
some  one  or  more  of  the  purposes  connected  with 
their  works  respectively ;  and,  in  addition  to  such 
use,  the  common  sewers  of  that  part  of  Bradford 
which  is  situate  adjacent  to  the  Bowling  Beck  empty 
themselves  into  that  stream.  A  watercourse,  called 
"  The  Bowling  Sough,"  runs  into  the  Bowling  Beck, 
on  the  south-west  nde  thereof,  nearly  oppoute  to  where 
the  plaintifia*  mills  are  situate.  It  is  an  underground 
sough  or  channel,  until  it  runs  into  that  beck,  and  is 
about  the  length  of  a  mile.  It  commences  at  a  point 
to  the  east  oi  the  beck,  subsequently  crosses  under  the 
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beek  smtal  fcet  bdotr  it,  at  a  point  lAmthe  ddbnd- 
aatfl^  premiaes  tn  ritnate  on  each  side  of  th«  beak,  and 
thai  Aiming  fot  a  distanee  of  abont  150  yatda  on  the 
mt  nde  of  the  beck,  and  paaaing  mder  the  pieoe  of 
lud  poivhased  by  Ue  plamtifis  from  Bfr.  Hulstone, 
it  nlnmately  jt^ns  the  beck  m  the  west  dde  thereof, 
near  to  the  noTthemmoBt  point  of  Hesm.  Croeslsnd  & 
Go.'a  premises.  Tlie  Boming  Sough  is  more  than 
Arty  years  old.  It  was  orinnally  made  for  the  yat- 
poee  of  draining  certain  ooal>minB8  in  the  township  of 
Bowling,  or  the  neighbouriioed  tiiereof.  Tfaeownen 
of  these  coal-mines  hove  alwmya  been  called  or  known 
liythe  name  of  ^Tfae  BdwUng  ComiMny,*'  and  the  sough 
was  constmoted  by  them  in  or  aaoat  the  year  17w, 
the  Bowling  Company  havii^  made  airangements  for 
that  pnipoae  wWi  ibe  owDers  of  the  land  tfarongh  wfaidi 
the  sot^h  was  made,  ^eh  amnmaeatrwm  by  deeds, 
two  of  wbioh  bear  date  wspeetiTely  16th  JaBoary,  1768, 
and  27th  Febraaiy,  1803.  Prior  to  the  y«sr  1807,  the 
Boiwlii^  Songfa  was  used  for  draining  a  colliery  of  the 
Boeing  Company,  called  *«The  Lady  Well  Pit,"  the 
water  durinfj  tn^  Ume  faavii^  bera  pumped  ont  of  that 
pit  by  tibe  aid  of  machinery,  in  that  year  the  songh 
was  carried  to  the  month  of  another  pit  beknging  to  uo 
same  company,  called  **The  Spring  Wood,"  and  snb- 
seqnently  to  uut  time  it  has  been  extended  to  a  third 
nt,  at  both  of  which  last-mentioned  pits  the  water  has 
been  pumped  np  from  time  to  time,  as  the  oceadon  of 
the  coal-owners  required,  and  still  wntinues  to  be 
pamped  np  by  the  aid  of  nadiinery,  ao  as  to  flew 
btoihesongh  ;  hot  at  the  Lady  Well  Pit  the  water 
has  risen  to  a  level  -with  the  wnigli,  and  fa  more 
than  twenty  years  befim  dw  commeamnwnt  of  tto 
action  and  die  doing  nt  dw  aato  ctHnpIafaMd  (tf  tgr  the 
pl^ntifls,  the  waterluB  flowed  natural^,  and  without 
the  aid  of  madiinery,  tiaoog^  and  along  the  songh 
into  the  beek.  Tfa«  Bowling  Songh,  at  the  point  of 
junction  with  the  Bowline  Beck,  is  flagged  at  the  bot- 
t«n,  and  ar^ed  orvr  at  the  top  with  masomy,  and  so 
oentiiHies  for  the  lei»th  of  ^ent  460  yuds.  Above 
that,  the  strata  tfanngn  ^ioh  it  passes  is  sufficiently 
strong  to  dispense  witli  the  neoessity  of  arching,  wiut 
the  exception  of  two  or  three  weak  places,  amd  m  these 
places  arcfaiog  has  been  resorted  to.  At  the  distance 
<tf  ahont400  yor^  from  the  point  of  junction  with  die 
Bowling  Beck,  the  Boidtaig  Sonrii  is  abvnt  fifteen  feet 
below  the  aurmce  of  the  gnrand:  in  one  plaoe,  called 
** Dudley  Bfll,'*  it  u  117  jaHs  below  the«afaoe:aind 
it  ia  twentj-ene  yards  below  the  smfeos  mt  Lady  WeQ 
Pit.  The  Btmling  Songfa  has  alw^  been  cleaned  out 
and  repaired  fay  the  Bowling  Company,  and  by  no  otiwr 
persens.  Hie  mode  of  access,  for  the  purpose  of  repairs 
and  cleaning.  Is  by  the  extremity,  Where  It  joins  the 
Bowlirc  Beck,  and  by  apertures,  oriled  **man  holes,** 
which  nave  been  oonstmeted  witti  masonry,  from  the 
Btniace  of  the  ground  down  Into  the'songh,  at  diilbient 
plaoes  tioag  its  oonrse.  About  a  marter  m  a  nule  to 
the  south,  and  above  tlie  pkintim*  premises,  another 
watercourse,  similar  in  conatrvction  to  the  Bowling 
Song^,  called  The  htm  Moor  Sough,"  runs  into  the 
Bowling  Betdc.  This  m»  underground  until  it  jinns 
the  beck,  dose  to  the  sariKe  of  the  ground,  and  is  of 
aboot  tiie  Imth  of  Ham  miles.  It  runs  nearly  from 
mmth  te  notn,  and  isaltMnHier  on  the  west  ride  of  the 
heek  np  to  He  jnnodon.  This  sough  also  is  mors  than 
sixty  yean  eld.  It  wa  orig^nalfy  made  by  a  c6m- 
|miy  o^ed  The  Low  Moor  Compai^,'*  for  the  pur- 
pose of  UBwmteeing  coal-roines  bdm^g  to  that 
pony,  and  Is  at  present  used  for  tmlt  pumne  by  the 
BUM  oompanv,  -water  being  pumped  oat  oT  tiie  minea 
into  the  sough  by  the  aid  of  machinery.  In  one  pit,  at 
wMeh  the  workings  w«e  disooattnued  more  than 
twenty  years  ago,  the  water  has  risen  to  a  level  with 
the  songh,  and,  for  num  than  twen^  yens  before  the 
conmenoement  of  this  suit  and  &e  doing  of  the  a«ts 


compiahwd  of  by  the  pUnlifls,  4ha  vMte  Inn 
natiWly  thion^  and  aisngihs  Lair  1IoiirSouh,H 
thenoe  mto  tJie  beck,  witasnt  the  aid  of  nadDHi 
The  Low  MowSoB^  was  wmntAt  and  mAngA] 
the  Low  Moor  Coaipa7  about  the  ywr  182^  w 
has  already  been  r^iaized  and  deaatd  by  tint  m 
pany,  and  dt  no  other  posons;  -wti  of  late,  in  eoa 
qnenee  of  the  woeks  of  the  Lew  Hoot  ConipB^i 
also  of  the  BowUa^  Company,  haw  ben  Mpeon 
enlaifed;  the  qnanttty  of  water  artifiud^pnfd 
through  tbeLow  ISxtor  awl  BowimgSooiebmHWi 
has  considerably  increased.  At  the  pUe*  ntn  i 
Low  Moor  Sough  flows  Into  tiw  Bsidi^  Bo^  I 
premises  on  each  side  of -the  bssk  bebBRto^aidwi 
cupied  by,  Messrs.  Baifasr  &  Co.,iinchbsndB^il 
obtain  a  supply  of  mtor  flor  As  mrUtg  o(  ftn 
nuGietaiy  from  the  Low  Moor  Ssnri^  l»t  nbn,li 
heated  state,  into  Hie  soag^,  so  nndi  thmtf  ann 
beenc<ms«mod  by  tfasm.  ^ioc  to  Ike  jwlVt 
plaintiffs  obtafaMd  wa*w  for  the  supply  tbrit  al 
from  the  Bowling  Beck,  kafing  taknthene  tm 
point  about  118  yuds  below  tiie  plan  «t  vinAi 
Bowling  Sough  fiowa  into  the  Bowtii«Beek;  mik 
the  year  1827  ontU  tlw  muftingeftheseMreiriill 
their  water  for  the  sop^y  of  thsirBOliiniiM 
by  the  piaintiA  from  &e  Bowling  Awk,  itsf 
abont  fbrty-tiiwe  yaada  bekiw  Us  jaaotioa  aila 
Bowling  Sough.  Tkoas  sappliH  van  oUM 
pladw  a  olongh  av.didiu  door  inandsenNittsl 
L»  Book;  imintilkitslybdtfw  the  nvMtinH 
from  svUdi  the  irakar  ina  takin,  In  artcr  to  MM 

the  water  in  tha  back.  JMrltH 
placed  another  dough  «r  door  in  and  ocron»  M 
the  aeoth-wast  euOiBiHUy  ef  their  iJiimliia, 
situate  on  tha  nortfa-aaot  of  Ihe  beck, 
higher  than  the  jtmeMon  of  tiie  Bei^  ^"^S 
purpose  of  filliiMr  their  nsKxvoim  wiA  «st«  ml 
beoicfor  Ite  sse  of  tfaeir  niUi.  lathrtTwd 
alsc^  for  the  same  purpose,  made  aihnosffwBM 

pobit  in  the -Bowleg  SMgfa,  in  Am  ^JP'^ 
which  they  in  thai  ysnrpanhaasdfroa  mt.  Hail 
a  little  abow  the  jtmetton of  the anAvittflMl 
ing  Beck,  in  order  to,  aosd  they  did  thi^5<" 
tlM  water  from  1h«tMH|fa  nnderthe  he«««" 
xaservoin;  bat  prior  to  tiiat  time  the  ^ntift«i 
ti^sn  m  vpiter  from  Hho  sonfa  b(«se  iti  J** 
with  the  Bowling  BaA.  Thsssjdaqteud  » 


or  drain  Intva  utartkmed  stnee.  The 
the  plaiDtifis  anpplied  their  mill  fin  "mm 
waaio  let  down  the  dooghi  at  ahoat  taa  (W 
nigfat,andthasto«ol]eet  the wattr  that fo«i« 
between  that  tiaaa  and  almat  dx  o'etoek  the  W 
morning,  when  ths  dmAt  w«»  nkw."PJ^  ' 
water  whith  tan  down  -^bei^  bthsdsy 
impregnated  with  dye  wanaaad  o**"****"*' 
abfe  for  the  niatetiAi*  pnraosas.  Bf  t^.'^J 
mUls  ware  saj^Hed  with  water;  aad  vp^^ 
1844  ihers  was  «  soffioioit  sopply  ""JR 
woiks,  and  Ifce  water  time  obwwd 
pare  to  be  suitable  for  the  pkdatiSk  b  nVS;, 
water  eoBectsd  by  tiie  nieana  Atm  iW"  - 
seaiMMot  note  than  half  ths  pnviofliW^ 

uotosnooh  aa  WM  soflMsBk  fortiHplw'^ 
ahhowh  the  plaintiffk  let  daw  AebJW 
an  eaiSa  hour  than  fmneriy.  In  tbe  '^JJt: 
Ootober  hi  that  year,  lbs  wntar  dse  faMdK^oj 

ter,  somoch  so  aa  to  oanss  a  giaalw  '"'S^Ti 
ccal,  and  to  inmeda  and  iB|vm  Ike 
steam-engines  of  the  plahitffis;  atsaanari'X'i^ 
the  water  to  be  osld,  and  ^t  J 
minute  for  erccy  hotse-pewsr,  «d  "jJi 
it  leaves  tlw  e^e,  is  mdsred  of 
state.  At  ^t  tfane  alse  It  baauie  wr*^ 
msriy,  oentahiiHg  tha  sads  nads  ^  '*<1?SI 
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out 


wimI  crnhn^  mi  iMtnn&fliiiRn  of 

Bi  &adfofd.   In  1836  they  began  to 
;  side     and  adjoiniog,  Bowling  Beck, 
1  the  places  where  itis  joine<I  hy  tlie  Bowline 
iBid  tfae  Law  Moor  Soogh,  a  mill  I'or  tlietr  hm^ 
'   h  was  completed  in  J838 ;  and  they  soon 
placed  a  steam-engine  in  the  mill,  of  100 
r,to  work  it.    In  1844  they  ereotfd,  on  th« 
lof  the  beck,  and  adjoiuinL:  it  and  tli^ir  mill, 
sheds:  and  soon  afterwards  placi'd  an- 
engine  in  the  weaving  sheds,  of  f'^rty-hursa 
,to  work  them.    The  land  on  which  defendants' 
I  ad  wWRMg  abada  stand  is  part  of  the  cloM 
'  'HmyWihon'e  Cloae,"  mentioned  in  the  deed 
•  referred  to.  Xfanr  haTftaiDee  then 
[  CD  tb^bniBnesB  by  means  of  tne  mill  uid  Aeds. 
fTSter,  after  coming  &om  their  steam-engine^ 
'  inu>  tlie  beck,  115  yards  above  the  plainti^ 
,  and  abont  100  yards  below  the  junction  of 
'  Moor  Sough,  and  veiy  much  heats  the  water 
ri.  They  also  cleanse  wool  on  their  premises, 
kkKnttrsnd  soap;  and  the  water,  after  cleansiog 
^■■ijismipregiiated  with  soap  lees  and  comhtar's 
"   "  inter  is  turned  int^j  the  beok  above  tha 
^Iffffiises,  at  the  same  place  where  the  hot 
lOKEg  from  the  defendants'  bti.-am-C'iif;ini's,  is 
(itothebeck.    In  the  course  of  liM4  the  de- 
'  made  a  reservoir,  near  and  to  the  south  of 
[  died,  and  over  tiie  Bowling  Sough.  They 
.  .    mi^aiill^aild  piping,  convey  the  whoie 
f~       ^  ^  lanrllDoar  Sough  from  a  point  be- 
=-    y  ^  "         MflBBn.  Barker,  Cutler,  &  Co, 
I  'nto^the  sough  the  watn  which  they  have 
■^Mnfifoa  at  their  works,  into  the  said  reser- 
fte  defcndantB,  where  it  continues  fur  some 
1  cooled,  and  rendered  fit  for  use.    They  also, 
isune  time,  sank  two  sack-head  wells,  one  under 
steam-engines,  and  made  a  drain  com- 
j'with  the  Bowlinp  Sougli  from  iiytli  those 
also  anotht-r  drain  communicating  witii  the 
^^8eck  from  those  wells.    By  the  former  drain 
9y ^sought  the  water  from  the  sougli  to  use  for 
g*  *n-eDgiiics^  and  by  the  latter  drain  they  have 
it  fcrthe  same  purpose  from  the  beck.  The 
Sj™^isnt  their  works  the  water  of  the  Bowling 
w  if  fte  Bowling  Sough  and  Low  Moor  Sough. 


^^aijwtlie  water  of  a  very  de^  well,  which  they 
in  their  premise,  and  from  which,  by  the 
■  «  fflachiacry,  tbev  pump  daily  89,200  gallons, 
percfnt.  of  tlie  water  used  by  the  defendants 
k/ eTiporaiion ;  and,  subject  to  such  loss,  they 
M  the  water  used  by  them  daily  into  the  beck, 
'beloTthe  junction  of  the  L'jw  Moor  Souj^ 
800  gallons  of  the  quautity  io  daily  retum- 
^nniated  with  soap  lees  and  comber's  cuds, 
the  beck  above  the  defendants'  preniiaes 
gW.fc'i)  chiefly  bv  reason  of  the  dye  wares  which 
^iwirw  from  Jiiplcy's  dye  works.     These  works 
^*Wil  in  operation  for  more  than  twenty  yeary,  but 
^•Wn  from  time  to  time  enlarged  liuring  that  jie- 


in  the  yea 
J^allegrf  hr 


1836  the  plaintitl's  complained 
_    mm  t»  ham  been  sustained  br 
v_  Measrs.  Ripley  send  aU 

■  Wed  water  and  all  their  dye  stuff  down  the 
Bwdcs  all  the  dye  wares,  soap  lees  and  comber's 
linalio  poured  into  the  bedc,  above  the  defend- 
nMiiits,  The  year  1844  was  an  unusually  dry 
fi  iQ  the  mill-owners  whoae  premiaea  were  situate 
'MessB.  Eiplw^  dye  worlca  were  in  want  of 
iW  reason  of  vxe  deficient  supply,  and  in  part  of 
'  ^'jwMesffs.  Ripley  used  the  whole  of  the  water 
jHiBtwliK  Sough.  The  beating  of  the  water  of 
^UywnvMiB*  wnilliiig  therefrom,  as  al- 


kgad  In  the  flnft  eovnt,  haa  been  aa«a»d  by  the  ddend- 

■nlr  111.  Ilitiiigli  lln  iliftiiiliiiili  1  fiiiiliiiKl  Ill 

uS  Ika  btek  in  manw  keirfnbafim  maHaaai.  thiy 
haTOBot  fimledit  10  aa  tocawB  any  damago  orinjiuy 
to  tiba  uUbiti&.  Tha  dtfaoiiata  nave  not  ahobtaetad 
water  from  tha  Bowing  Beok,  aa  oomplainad  of 
tha  pUintift.  ThoT  ham  taken  water  aaa  both  ibe 
Bowling  Sough  and  Aa  Low  How  Sough,  in  mannar 
haninbdbi*  mentioned,  hut  the  whde  of  Uie  water  eo 
taken  oltimatdy  getabadc  and  reaehea  the  pUuntlfb* 
milla.  It,  howaTar,iiadMO  them  hotter  than  fotmedy, 
tile  luBnwiaoii  beat  hanng  been  oaoaed  the  act  of 
the  defaidanta.  Aa  aean  aa  the  pluntifi  learnt  that 
tha  deAndanta  wen  about  to  eteat  a  mill,  ntonely,  on 
or  about  the  12th  October,  1836,  they  aerred  tha  fol- 
kming  notfee  on  tbe.defimdanta:— 

**  Genliemen, — Undeantanding  that  tou  are  about  to 
erect  and  make  a  mill  or  ftetcry  snd  other  boUdings 
in  the  township  of  Bradford,  father  up  a  certain  brow 
or  stream  of  water  called  Bowluig  Beck  than  the  miBa 
or  faettfAm  and  other  bnildiuga  of  John  Wood,  Eaq^ 
I  do  benby,  on  MabdialCgiTe  yon  notie^  that 
snppWing  your  said  intended  mffl  with  water  from  tiu 
said  beck,  or  by  any  other  meaiu,  jrou  shall  dfaninbh 
the  BUpply  of  water  tbetefrom,  wucb  the  said  Jotai 
Wood  has  been  accustomed  to  take  to  his  said  mills  or 
factories,  and  other  btiildinga  and  premise^  or  shall  so 
heat  or  Mditionally  pollute  the  said  stream  aa  to  mai» 
It  leas  av^lable  to  the  said  John  Wood  than  it  haa 
hitiierto  been,  he  shall,  hi  either  of  such  cases,  com- 
mence and  prosecute  an  action  at  law  against  yon  Ibr 
tile  reeoTery  of  such  dami^  as  be  may  thenDy  am- 
tain.  Dated  the  12th  dar  of  October,  1899. 

"Touts  &c., 

"W.MotiiiDwr. 
Attorney  or  i^ent  for  the      Jonn  Vood. 
**  To  Messrs.  Christopher  Waod  &  Co." 

The  qneatiana  fin  tiie  opinion  of  tha  Court  ars^  whe- 
ther the  plainttfi  are  to  DaTe  the  verdkt  to  etud  on 
uy  and  which  of  the  counta  and  issues,  or  any  and 
what  pari  thereof;  or  whether  the  defendants  are  en- 
tMad  to  httTB  the  verdict  on  any  and  whieh  of  the  iaooea 
cttiared  tor  theni,  ar  a^  and  what  part  thereof;  tiie 
Ceart  to  baat  lUaity  to  draw  anoh  iniereneea  as  a  joiy 
«ngbi  to  draw,  and  to  determine  what  facts  shouM  be 
alkgcd  hi  tiia  apoeial  Terdict  The  pieadugs  are  to  be 
takin  aa  port  ofthia  caae,  and  may  be  referred  to  aeoord- 
'  ly;  and  dio  the  deeda  of  the  IMh  January,  17B8, 
the  27th  February,  1802,  hereinbe&re  reepeotively 
referred  to. 

The  case  waa  argued  before  Follodc,  C.  Path^ 
Alderson,  and  Bolf;^BB.,  dniiag  last  HichaalmaaTMBi 


and  the  Sittings  after,  by 
B.  HOI,  fin-  the  plamtifi%NDd 
Cowlmfi.  for  the  defendants. 
Want  of  space  con^wls  us  to  omit  the  arguments;  bat 
their  generm  natui*  as  well  as  that  of  the  question  in 
di^>nte  fully  appears  in  the  judgment  of  the  Court. 

Cyr.adB,vtilL 

The  judgmoat  of  the  Ceort  was  now  delirued  by 
Pollock,  C.  B.— The  firai  ^estion  to  be  diq>osed  of 
is,  in.  what  w^  the  isaoa  on  not  guilty  is  to  be  fbund, 
BO  &r  aa  it  appliea  to  the  fiiat  and  second  counts,  which 
are  ftamad  to  raeorcr  damigai  fox  obatrvetiona  and  in- 
jmlcB  to  the  natural  watarcomBS»tlia  Boi^sg  Beck. 

It  ia  conceded  by  the  plaintiffir  connaeL  th&  tho  tst- 
dici  mut  ba  found  for  the  deCsndants  on  the  plea  of  not 
guUtjy  on  the  second  count.  It  ia  conoeded  or  the  de- 
fendaota*  oaonsel,  thai  it  must  be  found  for  tne  ploin- 
tiffii  on  so  much  of  the  general  issue  as-  rdatea  to  the 
httting  of  the  water.  The  onl;^  question  therefore  on 
tloe  iasira,  ia,  whether  the  remiunder  which  relat«s  to 
tha  fouling  the  wntw  is  to  be  entered  tot  the  phuntifia 
orthadsfiadaata. 
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The  laot  as  found  by  the  jtuy  is,  Uiat  the  defendants 
(wlMse  works  hare  been  erected  within  twenty  years, 
and  who  have  no  right  by  long  enjoyment  or  grant  so 
to  do)  have  fonled  the  water  of  the  natural  stream,  by 
pouring  in  soap  snds,  woolcomber*B  Ends,  &c.,  but  that 
pollution  of  the  natural  stream  has  done  no  actual  da- 
ma^  to  plaintiflb,  becauae  it  was  already  so  polluted  by 
similar  acts  of  mill-owners  above  the  defendants'  mills, 
and  by  dyers  still  further  up  the  stream,  and  someaewers 
of  the  town  of  Bradford,  that  the  wrongful  act  of  the 
defendants  made  no  practical  difference,  that  is^  that 
the  pollution  by  the  defendants  did  not  make  it  less 
applicable  to  nseful  purposes  than  such  water  was  before. 
We  think  notwithstanding,  that  the  plaintiflb  have  re- 
ceived damage  in  pohit  of  law.  They  nad  a  right  to  the 
natural  stream  flowing  through  the  land,  in  its  natural 
state,  as  an  incident  to  the  right  to  the  land  on  which 
the  watercourse  flowed,  aa  wul  be  hereafter  more  folly 
stated ;  and  that  ri|;bt  conUnue^  except  ao  £ir  aa  it  may 
have  been  derogated  from  by  user  or  by  giant  to  the 
neighbouring  landowners. 

This  is  a  case  therrfore  of  an  iojary  to  a  right.  The 
defendants  by  continuing  the  practice  for  twenty  years, 
might  establish  the  right  to  the  easement  of  discnargiDj; 
into  the  stream  the  foul  water  from  their  works;  and  if 
the  dye  works  and  other  manufactories,and  other  sources 
of  pollution  above  the  plaintiffs',  should  be  afterwards 
discontinued,  the  plaintiffs  who  would  otherwise  .have 
had,  in  that  case,  pure  water,  would  be  compellable  to 
submit  to  this  nuisance,  which  then  would  do  serious 
damage  to  them.  We  think  therefore  that  the  verdict 
must  be  entmd  for  the  plaantifiii  on  every  part  of  not 
guilty  to  the  first  count. 

The  next  qnestion  is,  in  what  way  the  verdict  ia  to 
be  entered  on  the  third  and  fifth  issues,  to  the  first  and 
second  counts.  These  issues  arose  on  a  traverse  of  the 
plaintiffs*  right  to  the  watercourse  "  by  reason  of  the 
possession  of  the  mills."  On  the  part  of  the  defendants 
it  wss  contended,  that  although  the  plaintifiii  might  have 
had  a  right  to  the  stream  of  water  running  along  their 
watercourse,  in  its  natural  state,  as  inddent  to  the  tight 
to  the  laud,  they  had  no  right  ^  reaion  of  the  postjution 
of  the  mills,  because  they  had  not  enjoyed  those  ntHb  in 
their  present  condition  for  twenty  years,  and  therefore 
had  acquired  no  right  tn  rmwf  of  them,  Fortheplain- 
tifls  it  was  insisted,  that  if  this  aigument  weto  well 
founded,  the  plaintifis  would  still  be  entitled  to  have  so 
much  of  the  issue  as  relates  to  the  right  in  resjwct  of 
the  land  found  for  them ;  to  which  we  assent,  not  think- 
ing that  there  Is  any  distinction  between  tnis  and  the 
aaoofRiciett*v.JSalwav,{2B.&A.a60).  That  how- 
ever would,  if  the  defendanta  should  insist  upon  it,  re- 
quire a  special  entiy  finding  a  part  only  for  the  ptain- 
tiffa.  The  plnintifra  therefore  contend,  that  the  whole 
ought  to  be  found  for  them,  because  if  they  had  a  right 
to  the  watercourse,  before  the  mill  was  constructed, 
without  the  obstruction  by  the  defendants,  and  just  be- 
fore the  commencement  of  the  suit,  had  appropriated 
the  water  to  the  use  of  the  mill,  they  might  have  reco- 
vered for  the  injury  to  the  mill,  and  might  have  steted 
that  they  were  entitled  to  the  use  of  the  water  for  the 
mill,  by  reason  of  the  possession  of  the  mill. 

The  former  propoution  the  defendants  do  not  deny, 
the  latter  they  diapnte,  and  prindpally  nly  on  the  case 
•of  J?Va»hMT.£or«li(WMoi«A,(6C.&P.529  ;  2AdoL 
&  Ell.  452).  We  think  that  theplointifis  are  right  on 
this  point,  and  that  the  ease  of  lYouiim  v.  Lord  JPal- 
mouth  is  distinguishable.  There  the  clum,  as.  may  be 
collected  from  the  report  in  Carrington  and  Payne, 
seems  not  to  the  flow  of  the  water  in  its  natural  course, 
for  the  supply  of  the  mill,  but  to  an  easement  to  dam 
the  water  back  in  alieno  solo,  and  as  the  mill  was  not 
twenty  years  old,  that  claim  could  not  be  estoblished. 

TherematningqnestionTdatestothetwosonghscaUed 
Bowling  Sough  and  Low  Moor  Songh,  and  are  very  im- 


portant, and  also  noreL  Bothof  fliMsffifiin-fnm! 
BowUng  Beck,  in  three  respects;  that 
rial  stream,  a  natural  stream ,  and  flowfav  aboK  nm 
these  are  not  immemorial,  they  are  &ztiSaal,«aaiuil 
ground.  They  differ  also  between  thoudna  inl 
respect,  that  one,  the  Bowling  Sough,  was  oddsUv{ 
in  the  land,  now  belonging  to  the  plsiatifi,  aadpii 
the  water  thereof  was  need  bv  them,  by  a  direct  e 
munication  between  the  sough  and  the  pluntifis'  n 
voirs,  for  the  purposes  of  the  mill,  before  thi  alJi 
diversion  by  the  defendants.  The  other,  tbe Low  Jl 
Sough,  only  oommnnicftted  with  the  Bowliw  Bt 
and  was  not  in  the  plmntifis'  land ;  both  agreed  in  i 
respect  that  they  were  diverted  before  thenknfoei 
along  Uwm  becune  part  of  the  BoiAngBidiM 
Un&r  these  eircumstaneea  onertioni  of  «asU 
nicety  arise— «nd  the  law  on  this  subject  wu  bbAs 
discussed.  I 

We  agree  with  the  learned  eonnselfitrtbe^ 
in  his  expoaiUon  of  the  principles  which  rrgal* 
law  as  to  natural  streams,  which  are  foUy  eedll 
and  placed  on  their  right  footing  in  the  om  Jl 
V.  Htll,  (3  B.  &  Adol.  306 ;  e  Id.  1 ),  ana  the 
there  cited.  Flowing  water  aa  well  a>  li|4it  and  A 
in  one  sense  "pablici  jaris."  They  are  a  booaj 
Providence  to  all,  and  differ  only  in tb^nodtd 
joyment.  Light  and  air  are  diflnsed  in  aO  dinen 
flowing  water  in  some.  When  property  wss^w 
each  one  had  the  right  to  enjoy  the  light  aad  lir  M 
over,  and  the  water  flowing  through  the  poi*ita<^ 
belonging  to  him,  the  property  in  the  watoMfl 
not  in  the  proprietor  of  the  land  throadrfll 
passes,  but  only  the  use  of  It  as  it  passes  vtf  »] 
enjoyment  of  his  property,  ond  aa  incideoWtott.^ 

The  law  is  laid  down  by  ChanceUor  Kent, rnJO 
439,  thus :— "  Every  proprietor  of  lands  on  mm 
of  a  river  has  naturally  an  equal  right  to  the  J 
the  water.  .  .  .  He  has  no  property  In  the  witaa 
but  a  rimple  usufruct  aa  it  passes  aloi^.  " 
et  debet  currere,'  is  the  language  of  the  »f-  ^ 
Mr.  Justice  Story,  in  TVfcr  v.  mitimmA*^ 
U.  S.  R.,  397),  cited  In  Gale  &  Wbatshr"  Jj 
ments,  p.  131,  lays  down  the  same  law.  Umr 
ment  of  Lord  Chief  Justice  Tindal,  in 
Adm  V.  Blundell,  (12  Hee.  &  W.  824).k 
the  right  to  water  flowing  on  the  '"'^^^ 
from  the  acquiescenee  of  neighbonriw  omen; 
though,  quotes  the  judgment  «f  Mr.  Jirtice^ 
above  referred  to,  which  treats  the  right  ss  m  »« 


(Poph,  169;  reported  3  Bulst.  339,  win-  a-jij 
Piffott);  and  Crew,  C.  J.,  (lb.  172);  wd  wf'^ja 
Srotm  V.  Best,  (1  Wils.  174),  treat  the  n?JJ."3 
ex  jure  naturw,  and  consequently  it  is  wt  •'J'f*^ 
as  an  easement  in  alieno  solo  would  be,  "^^^l-J 
And  this  seems  to  us  to  be  the  ^"^'^^ySl 
it  is  unnecessary  to  decide  that  point  •"."t^J 
occasion ;  for  whether  the  right  to  nattnj 
ex  jure  naturse  or  by  acquiescence,  and  ""J-jt^. 
grant  of  neighbours,  the  result  of  this  f^T^^ 
same.  But  the  Bowling  Songh  and 
Sough,  being  neither  of  them  nataial 
being  nnderground,  and  not  ''"™*'°*'"tri2ht»afl 
some  nicety  and  difficulty  arises,  as  to  the  ^ 
riparian  proprietors  upon  the  stoann  «  ^ 
junction  with  the  beck.  ,  ^t. 

This  question  is  not  with  ressect  to  tfteif  nB»_^ 


against  the  owners  of  those  collieries  whoa 
relievo  from  water,  but  as  to  the 
prietora  inter  se :  and  it  will  be  better  to  «»>^ 
the  first  plaoe^  &ow  th^  woald  itand  tf  tl» 
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■^^vinia^mniA.  With  rapact  to  ft  daim  of 
^^Stmpiait  the  eollieij  ownexs,  if  it  be  true  that 
■'^Hb  TO  pined  to  those  streams  by  the  riparian 
m  aguiist  them,  in  conaequence  of  their 
■  ftr  twenty  rean»  by  rirtae  of  the  pre- 
Ti  glut,  or  of  Lord  Tenterden*8  Act,  (2  &  3 
,  c  71%  there  wonld  be  no  difficulty  as  to  the 
[  Ac  i^irian  pnnnieton  as  against  each  other 
naoM,  Bot  Hr.  CowHoe  admitted  that  a 
I  Mt  be  ptwamed,  and  that  he  dioold  hare 
in  establishing  the  right  under  Lord 
I  Act. 

I  u  then  cMistitiited  much  considered  that 
1  tbeeiN  of  Arin^JU  v.  GtUy  (5  Mee.  &  W. 
Wehsfe  uain  considered  it^  and  are  satisfied 
i|riBnples  bid  down  as  goremin^  that  case  are 
\mA  woe  jm^Iy  acted  upon  in  it,  by  deciding 
1  h;  fw  an  liyiuy  by  the  diverrion  of  an 
reoQite.  where  from  the  nature  of  the  case 
ithstttM  mjoymentof  it  depended  upon 
.  riiwiMtanee^  and  was  not  of  a  permanent 
I  aod  whan  the  interruption  was  by  the  party 
liitk  ntoation  of  the  grantor.   The  (Jourt 
^■eh  in  a  subsequent  ease,  (Maaor  t.  Ckad- 
iULkm.  671),  aupported  a  rerdict  for  the 
Tiali  disturbance  of  a  right  to  the  enjoyment 
ink  drcumstances  somewhat  umilar;  but 
tm  it  action  was  not  brought  against  the 
ihn  kod  the  artificial  watorconrse  oom- 
itaij  one  olalminj^  under  him,  and  he  had 
I  ad  to  it  by  altoring  the  mode  of  working 
:  kit  whst  is  more  important,  the  acUon  was 
pit  for  alisinctiiur,  bat  for  fonling  the  water 
Ktof  tajvy  wluen  does  not  ataud  on  the  same 
tfaoMh  the  poneawr  of  the  mine  might  stop 
it  «WB  not  follow  that  he,  or  any  other 
t  it  whilst  it  continued  to  ran,  and  berides, 
leouKiriueb  the  cause  took  at  Nisi  Prius,  the 
~ntioD  iriikh  we  hare  now  to  ooniider  does 
r  to  ban  called  for  deoirion.  The  two  oases 
tdiitiiigiushable ;  and  the  expresrions  used 
ed  jtuttcs  in  that  case,  as  to  the  umilavity 
lad  artificial  streams  are  to  be  understood  as 
ttothepirtioular  case. 
^gjfo^eoacur  mth  Lord  Deo  man,  that  ''the 
|P"*iUat  s  watereoutse  of  whatever  antiquity 
^|nitrnrd^ree  enjoyed  by  numerouB  persons, 
^97*^  so  as  to  confer  a  right  to  the  use  of 
,  Jy/;wfed  to  bare  been  originally  artificial,  is 
r^wdsr  Irat  on  the  other  hand  the  gaunL 

'•raiif  from  enjoyment  is  the  same  whether 
^|binl  or  artificial,  cannot  posdbly  be  su»- 
t^t  to  artificial  watercourses,  as  against 
'oeatuigthem,  surely  must  depend  upon  the 
'  of  the  watercourse,  whether  it  be  of  a  per- 
temporary  nature,  and  upon  the  circum- 
I  imder  which  it  is  created.   The  enjoyment  for 
fjtn  ef  a  stream  diverted  or  penned  up  by 
KBt  embankmenta  clearly  stands  upon  a  difFer- 
from  the  enjoyment  of  a  flow  of  water  ori- 
tB  the  mode  of  occupation  or  alteration,  of  a 
rty,  and  pnsnmably  of  a  temporary  char- 
t  to  variation. 
'  for  twenty  years  of  water  from  the  eaves  <^ 
t  wnld  not  give  a  right  to  the  neighbour  to  hi- 
ttlw  lwasettould  not  be  pulled  down,  or  altered, 
i»£auiuah  the  quantity  of  water  flowing  from  the 
The  flow  of  water  from  a  drain  for  the  purpose 
[t^niltanl  Improvement  for  twenty  years,  could 
'^J^  t  light  to  the  neighbonr,  so  as  to  preclude  the 
^  'itor  from  alt«ring  the  level  of  his  drain  for  the 

  t  improvement  of  the  land.   The  state  of  circum- 

in  nch  esses  shews,  that  one  party  never  in- 
^Mttpn^aoff  tiie  other  to  o^joy^  the  uae  ^  tiu 


stream  eu  a  matter  of  right.  If  then  this  had  been  a 
j[uertion  between  the  plidntifis  and  the  colliery  owners, 
it  seems  to  us  that  the  plaintiffs  oould  not  have  main- 
tained an  action  for  omitting  to  pump  water  by  mm- 
chineiy,  (and  In  thu  the  Courts  of  Q^ieen*a  Bendi  and 
Exchequer  entirely  agree  in  the  cases  above  cited);  nor 
if  the  coUierv  proprietors  had  chosen  to  pump  out  the 
water  from  tne  pit  from  whence  the  stream  flowed  con- 
tinuously, and  caused,  what  is  termed  the  natural  flow, 
to  cease,  could  the  plaintifli^  in  our  opiidon,  have  sued 
them  for  so  doing. 

But  this  case  is  diffiarent.  The  water  has  been  per- 
mitted to  flow  in  an  artificial  channel  by  the  collierpr 
owners,  and  for  rixty  years.  And  the  question  is 
one  of  more  difficulty  whether  the  pLrintiff  can  sue 
another  person,  a  proprietor  and  occupier  of  the  land 
above  through  which  the  sough  paasek  not  claiming 
under  or  antluniaed  br  them,  for  diverung  the  water? 
The  case  of  the  Bowling  Soiu>h  difi^  from  the  Low 
Moor  Songfa  hi  this,  that  the  plalnti£b  in  1838  osed  the 
water  of  uie  Bowling  Sough  where  it  passes  throngli 
their  land,  by  making  a  communication  to  their  reser- 
voirs for  working  the  mill.  Have  the  plaintifis  a  right 
to  the  water  of  this  sough,  as  described  in  the  third 
count  of  the  declaration  f  It  appears  to  us  to  be  clear, 
that  as  the^  have  a  ri^bt  to  the  use  of  the  Bowling 
Beck,  as  incident  to  their  property  on  the  banks  and 
bed  of  it,  they  would  have  the  right  to  all  the  water 
which  actually  formed  part  of  that  stream,  as  soon  as  it 
had  become  part,  whetner  such  water  oame  by  natural 
means,  or  from  springs,  or  from  the  surfoce  of  the  hilla 
above,  or  from  rains  or  melted  snow,  or  was  added  by 
artifidai  means,  as  from  the  drunage  of  lands  or  of' 
colliery  works;  and  if  the  proprietors  of  the  drained, 
lands  or  of  the  colliery  augmented  the  atream  by  pour- 
ing water  into  it,  and  so  gave  it  to  the  stream  it  wonld 
become  put  of  tlie  conrent— no  distinction  could  then 
be  made  between  the  original  natural  atream  and  such 
aoeesrioni  to  it. 

Bat  the  question  arises  vrith  respect  to  an  artificial 
stream  not  yet  united  to  the  natural  one. 

The  proprietor  of  the  land  through  which  the  Bowling 
Songh  flowi^  has  no  right  to  inrist  on  the  colliery  owners 
eanmg  all  the  water  from  their  works  to  flow  through 
their  nad.  These  owners  merely  get  rid  of  a  nnisauce 
to  their- works  by  discharging  the  water  into  the  sough, 
and  caooot  be  considered  as  giving  it  to  one  more  than 
another  of  the  proprietarsof  the  land  through  which 
that  sough  is  ocmstmcted,— each  may  take  anotiae  wlut 
usees  through  his  land,  and  tiie  proprietor  of  land  below 
IMS  no  ri^ht  to  any  part  of  that  water  until  it  haa 
reached  his  own  land,  he  has  no  rivht  to  compel  tiie 
owners  above  to  permit  the  water  to  now  througii  their 
land  for  his  benefit,  and  consequently  he  has  no  right  of 
action  if  they  refuse  to  do  so. 

If  they  polluted  the  water  so  as  to  be  injurious  to  the 
tenant  below,  the  case  would  be  different. 

We  think  therefore  that  the  plaintiffiB  have  no  right  of 
action  for  the  diversion  of  that  water.  The  question  as 
to  the  Low  Moor  Souffh  Is  less  fovourable  to  the  plain- 
tiffs, fbr  this  aongh  does  not  pass  tiuongh  th^  land 
atalL 

We  are  of  (^Imon  that  if  the  pluntifis  would  not  be 
entitled  to  the  water  of  these  soughs  if  above  ground, 
their  being  below  ground  in  this  case  wonld  probably 
make  no  ufierence.  It  does  not  certainly  make  a  dif- 
ference in  fovour  of  the  plaintiffs. 

The  issues  on  the  seventh  and  ninth  pleas  ought  there- 
fore to  be  found  for  the  defendants. 

The  next  question  is  one  also  of  considerable  nicety. 
It  is  whether  the  verdict  should  be  entered  for  the 
plaintiffs  on  the  pleas  of  not  ^ilty  aa  to  the  third  count, 
complaining  of  the  abstraction  of  the  water  from  the 
Sioming  Sough,  and  the  fourth,  complaining  of  the  ab- 
BtncUoa  and  detantiw  of  the  vater  man  the  Low  Mow 
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Sough.  Tbe  dtfndnts  contond  that  th»diiiiinaifam 
of  tiu  water  bjfiraperosBLudtiM  atteriw  the  flow 
of  the  water,  an  tojnriflrtoo  trifling  to  be  tt«  mljeet 
of  aa  action. 

In  ooiuidM^iig  thii  qtuatfam,  it  la  to  be  aasomed  that 
the  pluntifis*  right  i«  estaliluhed  to  -die  use  of  the 
water.  It  is  said  that  the  true  mk  on  this  tebjeet  is 
laid  down  hy  Chancellor  Kent,  (8  Oom.  439^  446),  tiiat 
stareanu  are  meant  fiwliie  use  of  men,  that  it  would-be 
treasonable  and  contraiy  to  the  univeml  eeuee  ef 
mankiad  to  debw  ereiy  riparian  proprietor  from  the 
^^oatien  of  the  water  to  donwetic,  agriaaltnnl  <fr 
mantdhetaaing  pnrpoeeB,  pnyrided  the  use  of  it  be  made 
so  aa  to  wnrk  no  material  injnrr  or  annovanee  to  hti 
nrighbonr,  and  though  tiiere  will  no  doaot  be,  in  tiie 
emdae  of  a  propw  nee  of  water,  some  eraporationand 
decrease  of  It,  some  Tariatien  in  the  weight  and  veloeiij 
of  the  corrent,  the  maxim  **de  mimmie  non  cnret 
lex"  &pi^«^  nid  a  right  of  action  by  the  pn^etor 
below  would  not  oeoeHarily  flaw  from  sneh  n5& — ii 
would  depend  on  the  nature  and  extent  of  the  xnjmy 
and  the  manner  of  oatiu  the  -water. 

In  America  a  very  liberal  use  of  ttie  wateir  for  tiM 
wirposes  of  irrigation,  and  for  oanrytsg  on  fHaMcfcotares 
has  been  allowed.  In  FiW)c&  abo,  the  rigbt  of  the 
ilpu4an^a«rarietor  to  the  TMe  of  the  water  ie  net  strictly 
Quatnieai  Be  migr  we  il       boa'ii^-de<fiaBdU^  A 


son jpluB  Rand  arantsge."  (Code  Civil,  p;6iO,itote  by 
^iUet*I)  HeiaayniBketvenches^toaendaetthe<mter 
to  irrigate  his  land^  if  he  retarn  it  with'  no  other  loss  than 
that  miidi  in^tion  caved.  In  England  it  is  not  Tery 
dear  that  sooh  a  user  would  be  permitted,  as  arising 
out  of  the  right  to  the  use  of  the  water  jure  natone : 
but  no  doubt  if  the  stream  were  only  used  by  the 
riparian  proprietor  abd  his  Ismily  by  drinking  it,  or 
f»r  the  supply  for  domestic  purposes,  no  action  would 
He  for  this  ordinary  use  of  it ;  and  it  may  be  oonoetved 
that  if  a  field  be  covered  by  honses,  the  ordinary 
oser  by  the  inhabitants  might  sensibly  diminish  tiie 
stream,  yet  no  action  wooM,  we  i^piiafaend,  lie,  any 
more  than  if  the  air  was  rendeied  less  pure  and 
healthy  by  the  iiMaeaN  of  tahaUtants  fa  the  ne^- 
bonzhood,  and  by  the  smoke  issuing  from  the  chimmes 
of  an  inenased  mimber  of  homes.  But,  on  the  other 
han^  as  the  establishment  itf  a  maan&ctare  render^ 
ing  ue  air  sensibly  impure^  by  emitting  nosdous  nses, 
would  be  actionable,  so  woula  it  be  if  it  rendered  the 
water  leas  pure  by  the  admixture  of  noxious  snb- 
stances.  And  if  a  mode  of  eDjoymeot,  quite  diflerent 
from  the  ordinary  one,  is  adopted,  by  which  the  water 
is  diverted  into  a  reserroir,  and  there  delayed,  for  the 
purposes  of  a  mannfoetam  an  action  seems  to  us  to 
he  inaintainabl&  and  so  if  by  that  mode  of  dealii^ 
with  the  water,  it  is  sensibly  diminiahed  in  quantity. 

We  think,  therefore,  that  the  issue  of  not  guil^  so 
ftr  aa  it  rdatsa  to  both  BowUiw  Sonrii  and  Low  Moor 
Sough,  should  baftnnd  for  the  plaintiffk— ftTwi^fNtirt 


PREROGATIVE  COURT. 

In  tha  Goods  of  C,  LmLSDALB.— Ifc^  5. 

CL.fefta  Wm  md  timr  OotHeOi;  (fte  Wmandflm 
Chdieil  were  dufy  exeeiiedj  <fte  eewnd  CodieU  tDa$  pro- 
perly ttfUneete^  but  t^nedbjf  the  Deeeaged m  th€  Bod^ 
of&e  Atteitatum  Claim,  and  not  elsetohere,-  the  third 
md  fourth  were  dubf  ewcuted,  and  numbered  Three 
and  l^imr.notr^errmffotherwiee  to  the  second  Codieit: 
—Held,  that  the  leoond  Codicil  wot  not  entitled  to  Pro- 
bate. 

The  deceased  left  a  will  and  four  codicils :  tiie  will 
and  three  of  the  oodidls  were  doly  execute^  and  the 
four  oodidls  were  ind<med  by  himself  nnmbors  1, 2, 3, 4; 


*  as* 


deDraitFnn«slsi  Vnfs,l88t. 


but  the  eodia3)ynatlBi|d.|b.Swa(aat  signed  brt 
mospt  in^tw  atteetation  jdanse,  whidi  uis  in  Oc 
lowing  words:— "Signedby  the  ssid  ChsitnldttW 
B8  and  for  a  ^odidTto  his  iMt^riUaadtetnua 
the  presence  of  both  of  as,  present  at  the  nne  t 
who  do  attest  ami  suLsciTbct  nc  e&itie  in  the  prc^oi 
the  said  testator  and  of  each  other."  And  then  foil, 
tlie-  names  &c.  of  the  two  witnesses.  Ilie  whole  tr 
codicil,  aa  well  as  tlw-'attestation  clauie,  vasio 
handwriting  of  the  decBaaed.  The  sffidaTit  o£  the 
new  stated,  that  on  tiie  .  day/the  eodial  Umdw, 
testator  came  to  his,  theiwitnBsrfB,  office,  asd 
htm  that  he  had  pr^tarod  another- eodiol,  witk 
to  make  a  further  ptorMou  ^fiir  hisvilha^ 
Mm  to  witness  the  exce^Aimi  tiwreof{ 
witness  called  in  OMtof^ola  ekafcSyandtlH 
arknotrledj!:ed  the  same  as  a  codictl  to 
joint  presence,  &:c.  There  were  found siiwb|A|||| 
ot  iht'  (leceaaed  two  memoranda  of  t^eaamedtt^u 
ooiHcil,  and  referring  to  its  oiHiAentB.  Koa.Su>iiM 
of  Inter  date  than  No.  2. 

Jt.  Philliinorcy  in  moving  for  pruLiUi .  m;'  h: 
that  the  signature  of  the  testator  iu  tJie  buJjj* 
atte-tatiou  clause  was  a  good  agnatsiy 
kiiowledgraent  of  such  in  the  pieaeaosic 
miiil  execution  byihe  daceasedf^anAoitol 
Woodingtm,  (2.Ciirt.aS4)^.6ecoad^if  |h|tl 
be  distinguiBhad.£x)m  WfVmi^JlHiWI 
words  "  hy  me??,  weas  hpiiljijl  l|wi'Wlil|lW  i 
deceased,  all  defectsin  Uie  oaee>««re eoiei 
Mcecution  of  Nos.  3  and  4 ;  all  the  pa^sA 
toirot  her  and  oonaidend  as  the  will  oi  the  tM 
ruris  V-.  The'Mmt/mt  of  Hertford,  3  Curt. 

Sir  H.  Jesxer  Fubt. — The  witneseei " 
thi.-  exeeutiun  of  tliis  codicil  oenaixily  ds 
8*y  timt  tiiey  attested  the  signature  of  thi 
it  apj'far,-'  in  the  atteitiition  clause;  aodths 
tijiL'^uiNiiei!  irnui  tliat  of  W-'oodiitfton.  It  it  »WC 
foriunatf  i.M-e,  hut  1  cannot-  onMider  thi)  l  8*«*< 
cutiuu;  and  1  do  not  think  the  third  and  fbni»<«i 
refw  euttdoitly  to  ttw  aeeondtooMb*"'"''*"'* 
for  it  «■  «Rlfiniwd.hy  than.  Xh»  motiot 
rejected.  ■  .■.r.,  . 


m 


In  the  Goods  of  M.  Baunxn-^) 

1  Vict,  f.  2rt,  s.  ^— Signature  (Jf  7M>r-Fm 
TJic  AtU'idatioH  Clause  to  a  Will  i«a»nB«*S| 
End  of  the  }Villy  and  acrott  the  Papa-;  m  ■ 
s^midhorNameontiutllimie'W^^^'^'i 
tdow  the  Attestation  CKNtK.*A0«^  •»  ^'^ 
a  good  Execution.  ^ 
The  will  of  the  deceased  was  wiittm  on  l^ajt 
paper  and  part  of  the  Qiird  side-  ^'"'VT.jj 
wm  itself  there  was  atlank       <>^ ^^'>^\}r!JS^ 
the  words  "eight  hundred  and  forty-eignt  c«0W' 
the  first  half  of  the  lino,  and  imiDedutely 
words,  and  running  quite  across  the 
testation  clause,  and  about  three  hwMeM 
of  this  was  written  the  word  "witnes!, 
was  placed.    The  deceased  signed  btr  Dim*  'yf 
the  word  "  witness,"  and  consequent^  J  taLl! 
from  the  foot  ur  end,  strictlv  speakiDfo  f" 
resiiluf  wa-  not  disposed  o'  ,  -jj-aJ 

Bii\/ford  apjilied  for  probate,  'listing^i'^jy 
from  'Willis  V.  Loioe  (H  Jur.  807)  and  SMir- 
(12  Jur.  103;  ante, p.  289),  since  here  tWi" 
clause  followed  so  dose  upon  the  Isat  won» 


Sir  H.  JEKNxa  Fdst.— I  think,  for  w^fTT  3 
gested  byconnseLt^tthispvtthw^'^' I 
cnted,  and  Is  entitiad  to  prohatb  J 
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COUAT  OF  CHANCEBT. 
WiTsox  V.  tm.—Mmtk  U  md  16. 
■'-Rearing  Exe^tumi—AmeiuUd  S^—Mat^ 

riality. 

<f  Order  referring  old  Exceptions  for  JnsuMdemy 
^Msttr  t»  mr^al  BiU,         the  BiU  hat  been 
miUm  JMJmimt  ordered  to  anewer  the 

eftiePniS^ileS^' 

a  motion  by  way  of  appeal  from  an  or  Jer 
of  the  Rolls.    The  plaiiitifi":i  touU  seven 
fijr  insufficiency  to  the  defeiiJant'a  answer 
'ti^na^  bill.   The  Master  allowed  six  of  the 
fcnt  OTemiled  one,  (the  fifth).    The  plain* 
•hUined&n  order  of  coui-se,  at  the  Rolls,  for 
I  noezid,  and  for  the  defendant  tn  answer  the 
>nil1ii  iiiti  aod  exceptions  together.     Tlie  l)ill  was 

Satinrively  amended,  requiring  a  new  ingross- 
iiid  tli'_-  six  interrogatories  in  tlie  uiiginai  liill, 
of  the  answers  to  whicii  the  exceptions 
1  allowed,  were  repeated  in  it,  and  were  num- 
,22,  38,  39,  52,  and  £4;  but,  by  the  not* 
.  of  the  amended  bUl,  the  defendant  wae 
to  answer  any  Of  uiose  Interrogatories, 
In  June,  1848,  the  deft-ndant  was 
vAt  subpoena  to  appear  and  answer  the 
In  July,  1848,  the  defendant  entered 
,aitd,  on  the  8th  December  following, 
I  father  answer  to  the  original  bill,  and  his 
rtothe  amended  bill.  On  the  20th  December, 
Aifaidiiit  was  served  with  the  following  order  of 
■fe  Jtist<r  of  the  Rolls,  diUe^l  llJih  December:  — 
•  IhnKi  the  humble  petition  of  tlie  ])Irtintin's,  this  day 
pfcred  unto  :he  liight  HomiuraMe  tlie  M;i-tt'r  nf  the 
MHe,  for  the  reasons  therein  contained,  it  is  orilered, 
Vliit  be  rtfcrrsd  to  the  Master,  to  whom  this  causi'  is 
Sfcwd,  to  look  into  the  petitioners'  orjj/ina^bill,  tiie 
1^  the  defendant,  ue  exeeptions  taken  theri  to 
r  Ae  petitioDets,  and  the  fiUiher  answer  of  the  iJc- 
snd  certify  whether  the  said  further  answer  be 
■  otnot,  in  the  points  excepted  to  by  the  first, 
I  third,  sixth,  and  seventh  of  such  exceptions." 
t^rt^HSi  Q|)OD  which  this  order  was  obtained  did 
''**<lhe  fact  of  the  bill  having  been  amended, 
^simnt  to  attend  the  Alaster  under  this 
i,:tis  5i:>)raittt;d,  by  the  counsel  for  tlie  defend- 
^^J^-il,  ^.e  purpose  of  deterniinint,'  the  fiuestion 
>B&ciis:;.\\  was  necessary  to  look  to  the  ainfiuled 
Jliiler  was  of  thia  opinion,  hut  fon^idered, 
J"*^  the  order  of  reference,  he  was  not  at  liliei  ty 
•tan^-but  the  original  bill.  To  this  the  de- 
Jf^YitA,  that  the  original  bill  was  no  longer  in 
>  A  new  iagmaniMmt  hftving  been  tendered 
the  axDeadioenia ;  and  he  asked  the  Master 
Uie  matta  to  stand  over  until  he  might  hare 
aoit;  of  m&Ting,  before  the  Master  of  the 
discharge  the  order  of  the  19th  December, 
_U(  the  Master  assented.  The  defendant  accord- 
faoved,  before  the  Master  of  the  Rolls,  to  dis- 
f  the  order  of  the  19th  December,  for  irregularity, 
nrdship  refused  the  motion,  with  costs,  being  of 
^Pttbat  the  order  was  regular  *.  The  motinn  was 
jy*  Wiewed  before  the  Lord  Chancellor.  It  was  in 
^ifcrnalive,  that  the  order  might  be  discharged  for 
"Spl?^'*';  or,  if  his  liOrdship  should  be  of  opinion 
lilwM  not  irregular,  then  that  the  order  might, 
Wthecircnmstances  of  the  case,  be  discharged,  or 
Inch  farther  or  other  order  jn^ht  he  made,  as  his 
jliiup  shonld  think  meet. 
ivKtParler  and  Steer ^  for  the  motion. — First,  we 

*  Vr.  Mnrraj,  the  secretary  of  caoaes  at  the  Rolls,  stated 
kftt  Lid  Chancellor  that  this  was  the  common  order  ia  use 
.4$ili)BiBnder  like  drcomstonces. 


submit  that  the  order  ii  irregnlar  upon  principle ; 
secondly,  we  sav  that  this  order  was  obtained  irrwa- 
larlr,  first,  when  s  bill  is  amended,  the  amended  bill 
ia  the  only  one  to  be  h>okcd  at  to  ascertain  theqnertion 
of  materiality :  by  the  amradmeni,  which  is  important 
in  deciding  the  question  of  snifieiency  (74th  Order, 
1828),  the  entire  nature  «nd  oblect  of  the  bill  may  be 
altered  ;  and  by  an  alteration  of  the  note  at  the  foot  <^ 
the  bill  the  very  interrogatories  upon  which  the  excep- 
tions are  founded  may  be  omitted,  which  ia  the  case  as 
to  some  of  the  interrogatories  in  the  present  instance. 
Secondly,  the  petition  upon  which  the  order  was  oh- 
tained  did  not  state  the  amendment  of  the  bill ;  and  any 
suppression  of  the  facts  is  a  gwd  reason  for  discharging 
the  order  on  the  ground  ot  irrraiilarity.  (Cbopsr  t. 
X«0M,  2  Ph.  178 ;  St.  Victor  r.  Depereux,  6  Bear.  £84; 
Holoomhe  r.  Antrebut,  8  Bear.  405 ;  and  Arnold  t. 
Anold,  1  Ph.  SOS). 

Temple  and  Otuielee,  eontra^The  Master  has  all  that 
is  neoessaiy  to  enable  him  to  decide  upon  the  matter 
referred  to  him,  when  he  has  the  ordinal  bill,  the 
answer,  the  ezcepUons,  and  the  further  answer,  before 
him.  The  interrogatories  of  the  amended  biU  have 
nothing  to  do  with  the  question— it  is  not  necessary  to 
repeat  them ;  and  accordingly  we  hare  interrogated 
only  as  to  one  matter,  which  was  a  subject  of  exception, 
because  the  statement  as  to  it  has  been  amended.  But, 
secondly,  we  submit  that,  when  the  Master  ia  ordered  to 
look  into  the  original  bill,  it  means  the  origwftl  hUl  ai 
it  exists  at  the  time  of  the  reference. 

Lord  Chancbixob. — The  Master  evidently  did  not 
conuder  tiiat  the  proper  construction  of  the  order  of 
reference.  I  certunlr  see  great  inoonvenience  in  this 
form  of  a  reference,  where  we  original  bill  is  merged  in 
the  amended  bill.  Let  the  matter  stand  orer  until  I 
cause  inquiry  to  be  made  as  to  the  practice  of  the 
RM^istrars. 

March  16.— The  Loan  Chancelldb,  after  shortly 
stating  the  facts,  proceeded :— The  question  arises,  what 
is  the  proper  form  of  reference  under  these  circum- 
stances t  In  support  of  the  practice  followed  at  the 
Rolls,  it  is  said,  that  as  there  is  no  question  as  to  the 
sufficiency  of  the  answer  to  the  amended  bill^  but 
merely  as  to  the  sufficiency  of  the  answer  to  the  original 
bill,  it  is  unnecessary  to  look  to  the  amended  bill.  On 
the  other  hand,  it  is  contended,  that  the  order  ought  to 
be  to  look  into  the  bill  as  it  stands;  that  if  the  order 
directs  the  Master  to  look  into  the  original  bill,  he 
would  not  be  at  liberty  to  look  into  that  part  which 
consists  of  the  amendments ;  and  that,  therefore,  he 
could  not  come  to  a  satismctory  conclurion  on  the 
question  of  sufficiency,  as  affected  by  the  question  of 
materiality,  not  beins  able  to  see  how  fax  the  amend- 
ments had  affected  the  case  made  by  the  original  bill, 
thereby  rendering  portions  of  the  original  billunneces- 
sary  to  be  answered.  The  ctuestion,  therefore,  is,  what 
is  to  be  the  form  of  order  in  like  cases?  Mr.  Colrille 
has  handed  to  me  the  following  certificate  of  the  prac- 
tice which  has  been  followed  in  the  Registrar^  office. 

His  Itordship  here  read  the  following  certificate;— 

**  The  fbnn  of  order  adopted  by  the  Rcf^stran  prior  to 
the  Orders  of  1828,  rcferrii^  answer  where  bill  has 
been  amended,  and  defendant  directed  to  answer 
amendmenta  and  exceptions  at  the  aame  timc^  &c. 
&C.,  (aooording  to  the  nets  of  the  ease). 

**  Forasmuch  as  the  Court  was  this  day  informed  &c., 
that  the  plaintiff  having  taken  exceptions  to  defendant's 
answer,  the  defendant  submitted  to  put  in  a  further 
answer,  (or  the  said  answer  was  reported  insufficient); 
that  the  plaintiff  obtained  an  order  for  liberty  to  amend 
his  bill,  and  that  defendant  should  answer  uie  amend- 
ments and  exceptions  together;  that  the  defendant  put 
in  a  further  answer  to  the  exceptions,  and  an  answer  to 
the  amendments,  (that  is,  he  answered  the  amendmenta 
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and  oxc^tions  at  the  same  time);  that  the  aiuwer  was 
again  Teported  inanffiaait ;  rinee  which  the  defendant 
has  put  m  a  farther  answer,  which  the  plaintiff  b  ad- 
viaea  is  also  inauffidflot,  (ance  1^  we  add,  upon  the 
axoepUons,  Noa.  1, 2,  &o.,  taken  by  the  pluntiff  to  the 
said  answer,  sect.  7  of  the  General  Ordem  of  :  it 
is  thereupon  ordered  that  it  be  referred  to  the  Master 
to  look  into  the  plaintiff's  bill,  the  defendant's  answer, 
and  the  plaintilTs  exceptions,  and  certify  whether  the 
defendant's  answer  is  sufficient  or  not.  (Since  1828  we 
add,  upon  the  exceptions,  Kos.  1, 2,  &c.,  taken  by  the 
plaintiff  to  the  said  answer,  sect.  7  of  the  General 
Orders  of  1828). 

«  E.  D.  CoLTiLui.  "  Ht.  Hdsbbt. 

J.  CoLus.  £.  D.  CoLviLLi>  Jon. 

K.  O.  Walker.  F.  B.  Bbowklu 

H.  E.  BicKNELL.  Cbcil  Mohbo. 

*'  Mr.  Daris  (Registrar  from  the  Exchequer)  has  not 
ngned  this  paper,  because  in  the  Excnequer  these 
points  were  not  referred  to  the  Master,  bat  aigaed  in 
court,  at  which  times  tile  whole  of  the  pleadings  win 
always  produced/* 

That  is  precisely  the  form  of  order  to  enable  the 
Master  to  come  to  a  conclusion,  whether,  under  existing 
circumstances,  the  exceptions  were  or  were  not  proper. 
Being  of  opinion  that  that  is  a  proper  ferm  of  order, 
and  that  it  has  been  adopted  in  the  Registrars*  office, 
I  am  of  opinion  that  it  should  be  followed  in  preference 
to  that  which  has  been  in  use  at  the  Bolls.  There 
being  a  rariance  between  the  practice  of  the  two  courts, 
I  vary  the  order  of  the  Master  of  the  Bolls,  hot  wltiioat 
eosts.  The  costs  of  the  motion  at  the  BoUa  were  pio- 
Mrlj  ord«ed  to  be  paid  by  the  partgr  moving,  becaoM 
then  was  no  irregularity. 


TICE^HANCELLOB  OF  ENGUITD'S  COUBT. 
Hatios  v.  BAKroH^JfimA  1. 
Pkadinff—Probate—Plda. 
lU  WUlinthu(kmhadh9mprw>edijfth«I)^mtUmtt 
q;9«r  SiU  filed^  emd  the  Date  of  the  Ptvbate  was  Ac 
trodueed     Ammdmtia.    Plea  to  the  original  end 
amended  Saif  thai,  at  the  Time  the  orfgimU  Mill  woe 
filed,  the  I><!ftitdante  had  net  proved  the  WfUor  pot- 
eeteed  theme^vee  qf  Proper^,  overruled. 
This  was  a  legatee's  snit  The  bill  was  filed  on  the 
lOOi  Jane»  1848,  and,  after  stating  the  will  and  the  death 
of  the  tesUtor,  stated,  **  that,  on  or  about  the  (hlanl) 
day  of  (blani),  the  defendants  Barton  and  Slater  duly 
proTed  tile  wiu  and  oodicihL  and  possessed  themselres 
personal  estate,  and  of  fiMebold  and  leasehold  estates," 
and  prayed  the  usual  accounts.  The  will,  in  feet,  had 
not  tnen  been  proved,  but  was  proved  by  the  defendants 
on  tlie  1st  August,  1848.   The  bill  was  amended  on  the 
Itth  Augast,  1848,  by  filling  up  the  blanks  left  in  the 
engrossment  with  the  date  of  probate.   On  the  1st  Fe- 
bruuy,  1849,  the  joint  and  several  plea  of  John  Barton 
and  'Iniomas  Slater,  two  of  the  defendants,  to  part,  and 
their  answer  to  other  part,  of  the  original  and  amended 
bill  of  complaint  of  the  oomplainaatB  was  filed ;  tiu  plea 
being,  in  feet,  to  so  mnoh  of  the  bill  aa  soaght  a  dis- 
oomry  whsthar  tlie  will  had  bean  prered,  and  whether 
the  defendants  had  WNsaased  thomaelvea  of  the  peoMnal 
•itete  and  leaseholds,  that,  at  the  time  of  exmbiting 
the  said  original  bill  of  complaint,  these  defendants  had 
no^  nor  had  either  of  thorn,  proonred  probate  to  be 
mnted  to  them  or  him  of  the  said  will;  and  that  they 
had  not  become  and  were  not,  nor  was  eiUier  of  them, 
tlu  l^d  perscmal  reprBsentativea  or  representative  of 
the  sua  testator;  and  that  they  had  not,  nor  had  either 
of  them,  by  virtue  of  any  probate  of  the  said  will  or 
otherwise,  possemed  themselves  or  himself  of  any  part 
cS  tibs  penonal  estate  and  eflbcts  of  the  said  testator. 


I^uart  and  Morrie,  in  support  of  tiis  ^es.r-Fi 
purpose  of  argument,  thia  plaa  moit  ba  iUbBn  to  In 
and  'it  wOt  ii\B  good.  It  was  Uddown  fe&i 
Milman,  (2  Sim.  241),  that  thoogfa  a  pbintiff 
file  a  bill  before  probtUe,  if  he  obtainca  it  bria 
hearing,  yet  he  most  have  an  incipient  ^lit,  ■ 
possession  of  assets.  Now,  here,  we  deny  tbat  wi 
possessed  ourselves  of  anything.  The  mimdi  fin 
us  are  probate  and  poasesdcm;  we  deny  both, 
suit  may  be  well  framed  as  to  real  eatate,  but  1 
fectire  as  to  personal  estate.  The&ctof  pnbitte 
be  introdnced  by  amendmoit,  thongb  it  nur^pe 
be  matter  of  supplement.  (Ooliioi^i.Bmt,4 
76;  FTnifT.  J9irt«Atfuon,2My.&K.»).  Th 
might  as  well  have  stated,  that  in  the  yeuIM 
bate  had  been  obtained.  This  plea 
head  of  a  plea  of  no  intenat  In  toe  dtfraloL  { 
235 ;  see  Dan.  Ch.  Fr.  380). 

MtOine  and  BbmOef,  far  the  pUntU^  w« 
called  on. 

The  Vicb-Chahckllok  observed,  that,  iiitm 
ment  was  irregular,  it  would  have  been  ssnolii 
to  more  to  have  tne  amended  bill  taken  of  ^ 
Bat  this  thing  called  s  plea  professed  to  bet  pk 
answer  not  omrto  the  original  UB,  but  to  the  or 
and  amended  bill.  The  amended  bdl  had  beati 
as  if  it  was  as  much  to  be  met  aaiwv  SI  the  d 
bill.— PEn  ossmM 

SiSHEr  V.  'EoA.— April  28. 

Delivery  up  of  BkgoL  /wan  msiiiiI  JwmmdOmk 
tim  Demwrrer. 

State  be  relieved  iroee  w>  JwHi wswl lyt yi 
Face  ifit,bnt,in  fket,  eneentei  in  OmMn 
Ale  iVoNiws  and  Sineetalion  ef/imn  BMm 
tation,  A  general  ttemmrrer  ovirrnki, iH 
MM  Oat  waft  meU  CMoNWmi  M  sM^} 

The  bill,  which  was  filed  on  tiie  1st  Hud] 
stated^  in  effiKt,  that,  on  the  eth  of  October,  IM^ 
plaintiff  executed  an  indenture  (tf  that  dsh,^ 
to  be  made  between  the  plaintiff  of  the  eat  m 
the  defendant  of  the  other  part,  by  which, 
that  the  defendant  had  fbr  some  time  thsitUliie 
bited  witii  tiie  plaintiff,  and  that  it  waasgrMa  W 
them  that  the  said  cohabitation  ahouU  cew,  m 
the  plaintiff  should  thereupon  make p»niifliM| 
defendant ;  and  redtlng  that.  In  pnnwace  rf  m 
agreement,  an  indantare,  dated  the  I«h  M*^ J 
and  expressed  to  be  nude  betweeo  the  V^^,^. 
first  part,  the  defendant  of  the  seooBdiisrt,u<lUH 
the  third  part,  was  executed  by  the  pUintifi;  »W 
for  the  consideration  therein  mestiooed,  be  torM 
to  pay  to  the  defimdant  an  annuity  of  70t  flortBfi 
johit Tires,  by  equal  qnmrterly  pa/™*"*!  ""/T, 
that  all  amais  of  the  annuity  had  been  do^ 


deatn  of  the  plaintiff;  and  t&at  it  w  v^v: 
agreed  that  the  hidentnre  of  the  19th  W.  ^'^T^ 
be  canceUed,  and  that  the  plaintiff  ^  "J?* 
from  the  s^d  ammitj  of  TO*.,  and  the  eownnj » i 
tiie  same;  and  that,  instead  tiieneo^  be  AmH  W 
the  defendant  tiie  mm  of  SOOt, 
annaity  of  100/.,  payable  In  manner  sftff 
order  that  she  shoold  thereout  have  the  metsi  ■ 
suriog  his,  the  plalntiffVL  Hft.  3 
benefit;  and  tiu^  H  had  been fhrtberajrertwwj 


plaintiff  should,  within  twelre  montha  d*!"."!?* 
thereof,  lay  out  tiie  snm  of  90(W:  fa  the  P^^TfT J 
in  furnishing  such  a  residence.  In  mch  i  ""f^, 
certain  exceptions,  as  the  defendant  tCm 
or,  in  default,  pay  to  tiie  defcndsat  tU  a-J 
it  was  witnessed,  that,  In  poiiuaBOS  of  tba  V 
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,  0ti  in  conadention  of  the  wd  mdentxiTe  of  the 

*^>j'!aniigbeeu  cancelled, and  the  ]>IainttfFhavuig 
-tmnii  by  the  defendant  from  the  said  ;iiiiiuity  of 
ted  to  be  paid  hy  him  in  tliat  inilenture, 
the  covenant  therein  contained  for  ]i:iyment 
he,  the  plaintiff,  had,  at  or  bciara  the 
■ieI  delivery  of  those  prescntg,  paid  to 
.nt  the  sum  of  OOO/,,  and  tliertdjy  cove- 
:ii  the  defendant  for  payim-nt  tu  her,  her 
t.r  ."ulministrators,  uf  an  auiiuity  uf  100/. 
dfeir  joint  lives,  by  equal  quarterly  pay- 
Fiihoot  dedsetuiL  or  abatment,  the  fir^t  <im&t- 
'  to  be  nude  on  the  6th  Januiiiy  then 
if  both  of  them  should  he  then  firiiw: 
tore  then  contained  a  covenant  by  ^e 
the  defendant  to  lay  out  300/.  in  thepur- 
fantialiing  of  a  house  in  the  terms  of  the 
Ereement;  or,  in  dtfault,  to  pay  300?.  to  the 
ifcihot,  her  executors  and  administrators.  The  bill 
fllM stoic],  that,  acc'jidin^  to  the  terms  of  tlif  inden- 
t»f  tki  filli  Octoljur,  UM,'!,  one  ijuarti-rly  jayment 
"  mmilitv  of  l')0/.  ijocame  pavaMt'  on  tin-  Oth  Ja- 
LWSjiDrl  that  the  defendant  had  apjjli,  1  to  the 
Mvment  thereof,  and  that  sht' lliii'atened 
latta^tu  bring  an  action  at  law  ii:,'.uii-t  Iiim,  on 
lis  the  indenture,  for  the  payment  of  the 
jbat  the  said  indenture  was  void  at  laff,by 
lime  having  been  executed  by  tlie  pluntiff 
Imd  immoral  consideration.  He  hamng  been 
'  Jhuon  in  by  the  defendant  to  tfXAwla  Ae 
Wtfrvaiie  and  expectation  made  and  hi^out 
ji^idaidatU,  thatf  if  he  would  execute  mA  Ut- 
jA,  tie  defendant,  trould  lire  with  him  as  hit 
fliKu,  is  yaZav/W  cohabitation,  and  that  such  promiie 
agpeOation  «at,  in  fad,  the  consideration  for  the 
i$lkim  of  the  mid  indenture;  and  tliat  such 
eonademtion  did  not  appear  un  the  fatje  of  the 
"tore,  and  that  such  indenture  was,  on  the 
valid  at  law.  The  hill  charj,'ed,  that  the 
"did,  on  the  6th  October,  1813,  pay  to  the  de- 
the  mm  of  300/.,  as  in  the  indcnturo  of  that 
tinned ;  and  that  the  said  sum  was  so  paid  by 
tifT,  partly  in  connderation  of  the  indenture  of 
,  IS^       then  delivered  up  to  be  can- 

yy^'ft'l  wtly  in  eonnderation  of  such  future  nn- 
■*'\ctA|(ritation  of  the  defendant  willi  tin;  ]>lalnUff 
mentioned  ;  and  that  the  indenture  of 
J8ni)l^,l&48,  was  likewise  itself  illugal  and  void, 
— Ke  iafBybeen  made  in  consideration  of  unlawful 
The  bill  then  chargtd,  tliat  thedefendant 
«(«re,n  .:.f  dissolute  life,  and  hoth  hefurc  and  after 
:on  with  the  plaintiff  had  lived  in  unlawful 
"-Wth  various  persons;  and  jirayed  a  declara- 
»  indenture  of  the  Gth  OctoliVr,  I1118,  was 
(bat  the  same  might  he  doIiverLil  up  to  be 
that  the  defendant  miglit  be  restrained 
from  proceeding  at  law  thereupon.  To 
defendant  put  in  a  general  demuirer  for 

ad  Srett,  in  support  of  the  demurrer.— The 
(1  October,  1848,  is,  in  fact,  an  agreement  to 
tproviaon  for  the  defendant,  in  con^i deration  of 
«««itation;  and  is,  therefore,  vaHd.    The  new 
_  is  in  consideration  of  the  cancellation  of  the 
■Arument;  and  theplaintiffhas  not  allcged^that 
w  instrument  was  executed  in  consideration 
cohabitation.    Then,  he  rests  his  case  on  the 
ttttpnaent  deed  being  legal  on  tlic  face  of  it, 
-H  when  an  instrument  appears,  on  the  face  of 
levoid  at  law,  you  cannot  come  into  i  ijuity  to 
it  3ehvered  up.    {Simpson  v.  Lord  ILjwdcn,  3 
■4C.&;),  But  that  case  does  not  determine,  that, 
the  inralidity  does  not  appear,  then  relief  is  to 
ia  this  court.    Simpson  v.  Howdea,  therefore, 
Wt  ii.«az  fivonT>  is  not  ageunat  us.  But,  eren 


though,  in  an  ordinary  case,  where  an  innooent  party 
has  executed  a  deed  good  at  law,  the  Court  may  give 
him  relief,  it  will  not  afford  relief  to  a  party  to  ^e 
original  illegality  coming  and  complaining  of  his  own 
act.  Lastly,  the  principle  of  law  is  to  he  applied  in 
this  case,  and  the  plaintiff  is  estopped  from  aUegiug  a 
consideration  different  from  that  on  the  face  of  the  in- 
strument. The  first  agreement  was  good.  That  agree- 
ment was  surrendered  in  consideration  of  the  present 
deed,  the  consideration  for  which  is  recited  to  oe  past 
cohabitation ;  and  be,  therefor^  is  estopped  from  deny- 
ing ita  validity.  [They  cited  Mattktm  v.  Sta^ttry,  (% 
Vem.  187);  Fratuo  v.  BoUomy  (3  Ves.  368);  Gra^  r. 
Mathiaa,{^  Ves.  286);  Sm^tJt  v.  Griffin,  (13  Sim.  245); 
Bat^  V.  Chetter,  (5  Beav.  103)*.  And,  upon  the  point 
of  eetoppeL  they  referred  to  Qrugeon  v.  GtrrarOf 
Yon.  &  C.  Exch.  Rep.  119)  i  Peaeoel  v.  Monk,  (1  Vex. 
128):  ^    Ck$adle,  (3  B.  &  Adol.  833).] 

BkkOi  and  Archibald  Stmth,  for  the  bill,  wen  not 
heard. 

Vicb-Chancellor. — The  deed  of  October,  1848,  ap- 
pears on  the  face  of  it  good ;  but  the  plaintiff  alleges, 
that  it  wholly  failed  of  effect,  because  executed  for  an 
immoral  consideration.  [His  Honor  here  read  the  state- 
ment in  the  bill  printed  above  in  italics.]  Now.  it 
does  not  appear  that  the  plaintiff  has  acted  upon  tuat 
arrangement;  and,  in  fiaci,  the  whole  thing  has  been 
broken  off:  ther^ire,  though  the  expectation  men- 
tioned in  the  bill  was  held  out  to  him  as  an  inducement 
to  eucute  the  instmment,  It  doei  not  appear  that  any 
iU^al  act  has  bean  done  in  conseouence  of  that  expec- 
tation. I  think,  therefore,  that  this  demnner  must  be 
overmled. 

Ex  parte  Cbobbr. — Mc^  8, 
Michael  Angela  Tcutlor's  Act — Construction — Interm 

Invatment  of  ConqmsaHo$i-mongf— Costs. 
Held,  that,  the  eibove-mentioned  Act  not  eontainiM  ai^ 
es^prets  Provision  as  to  the  Costs  of  an  interim  Invest- 
ment in  Stock  of  Compensation-mon^  paid  into  Court 
under  the  Act,  the  Court  had  not  Jurisdiction  to  order 
the  Costs  of  an  Application  for  such  an  interim  hrnst^ 
ment  to  be  borne  by  the  Parties  who  had  paid  the 
Monty  into  (hurt- 

This  was  the  asnal  petition  by  the  tmsteeB  of  the 
will  of  William  Collins,  deceased,  and  one  of  their  ces- 
tuis  que  trust,  tenant  for  life  under  the  will,  praying 
that  the  purchase-money  of  certun  hereditaments,  pari 
of  the  testator's  estate,  which  had  been  taken  by  the 
trustees  of  tJie  pariA  of  All  Saints,  Pophir,  (constituted 
by  the  local  acts  63  Geo.  S,  e.  Ixxxir,  and  57  Geo.  3L 
o.  xxxiv),  under  the  provinons  and  for  the  purposes  of 
the  general  act  SJ  Geo.  3,  c.  29,  (commonly  called 
Michael  Angelo  Taylor's  Act),  and  which  money  had, 
in  pursuance  of  that  act,  been  paid  into  conrt  by,  and  to 
the  credit  of,  the  trustees  of  the  pcuish,  might  be  in- 
vested in  the  porchaae  of  Consols,  in  trusty  in  the  matter 
of  "  the  account  of  the  trustees  of  the  will  of  William 
Collins,  deeeased,"  and  the  dividends  pud  to  the  peti- 
tioner, the  tenant  for  life ;  and  that  the  trustees  oi  the 
parish  might  pay  the  petitioners  their  costs,  ohaives,  and 
expenses  of  and  inoidental  to  the  petitim  and  of  the  in- 
vestment. 

The  r«ipondents,  the  trosteee  of  the  paridi,  objected, 
that  the  Comt  had  no  iurisdietion  to  order  the  payment 
of  the  costs  asked  by  tne  petition.  Sect.  84  of  57  Geo. 
3,  c.  29,  in  part  directs  the  appHcation  of  compensa- 
tion-money paid  Into  court  under  the  act,  upon  the  pe- 
tition of  the  parties  entitled,  in  the  purchase  of  land-tax, 
or  discharge  of  any  incumbrance  affecting  the  lands 
taken,  or  affecting  other  lands  standing  settled  there- 
with in  the  like  manner,  or  in  the  purchase  of  ether 
lands,  to  be  seized  in  the  same  manner  as  the  lands 


*  And  see  MaU  v.  PlOmer,  (3  Hare,  S32). 
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taken  itood  Mttkd ;  and.  In  the  meuitiBifl^  koA  vnfll 
saoh  panhaie  ehall  be  made,  in  the  ptaxAtm  of  Codbo- 
lidated  or  Reduced  Bank  Annuities  (  ^  dividends  of 
ncfa  stock  to  be  pud,  byorderof  tiie  Conrt,tothe  per- 
Bim  who  wonld,  for  the  time  being,  htre  been  entitled 
to  the  rents  of  the  lands  taken.  And  sect.  80  enacts, 
"  that  Trhere,  by  reason  of  any  disaUKty  or  incapiicity 
of  the  person  «r  persons  entitled  to  Any  Iaiids,i&c.  to  lie 
purchased  under  the  authority  of  thisaet,tbepDrcli;i.sc- 
money  for  the  same  shall  be  rec^nired  to  be  paid  into  the 
Court  of  Chancery*,  and  io  be  applied  in  the  purchase 
of  other  lands,  &&,  to  be  settled  to  the  like  nsts,  in  pur- 
Buance  of  this  act,  it  shall  be  lawful  for  the  Court  of 
Chanmy  to  order  the  expenses  <^  all  purchases,  I'rom 
time  to  time  to  be  made  in  pursuance  of  this  aet>  or  so 
nmeh  of  niA  expenaes  as  the  said  Oottrt  shall  dtem 
Mttsonable,  to  be  pud  by  the  coromisaioiiArL  or  tfnstees, 
or  other  pmons  as  afinres^d,  who  AaSl  from  ^e  to 
time  pay  such  sums  of  money  for  sneh  pnrposes  as 
the  swid  Court  shall  direct." 

Glaste,  for  the  petitioners,  dted  JSt  parU  7%€BishM> 
^  Durham  (3  You.  &  C.  Exefa.  Bep.  690)  and  Ex 
parte  The  Siihop  of  Ely,  (lb.,  note). 

Bichner,  for  the  tmstees  of  the  parish,  relied  on  Ex 
parte  Cootot  (7  Jur.  e39)t. 

The  Vicb-Crancbllor,  in  substance;  repeated  hi^i  li- 
•errations  in  Ex  parte  Code,  as  to  later  acts  of  Tar- 
liament,  of  a  simimr  nature  with  that  under  conaidern- 
tion,  having  expressly  provided  for  the  bosts  of  the 
interim  investment  and  theieby,  in  his  ovanlobt  put  a 
oonatniction  -npen  the  earlier  aetH,  wfalob  Were  i«IIetat 
In  this  parUcnlor^  and  held,  l^at  the  present  act  (67 
Geo.  B,  c.  29)  did  not  confer  upon  Mm  Juriedtetion  to 
order  Jnyment  of  tiie  ooet^  aa  prayed  bv-the  petition. 

Jefvebt  V.  Jepfebt.— Jtfoy  30  and  June  S.' 
Settlmmt—  VeaUng-rSur^iinng  Child. 

In  a  Settiement  of  Pertaiai^,'  on  the  Marriage  of  M. 
and  fr^it-wa*deelnndt  lhatt  *'/hmand4^^  erne- 
nlJDeoeateii^M.and  and  Urn  Dmthtf  the  Sur- 
vivor ^  thewtf  in  earn  mv- sAevU  &s  ovCSMd  or 
mtdrm efM.andW,  wkkk  ehmld  he^tm  living, 
the  TViMtear  ^ktmld  fojf  the  7inut~fimde  unto  stick 
Child  or  C^Hdrettf  and  to  he  paid,  to  tuak  Child  or 
-  (^ildren  at  Am,  A«r,  or  their  re^MCtuu  Age  or  Ages  of 
Twenty-one  Years." 

Penonalty  woe  settled  in  Trust  **for  aU  and  eeeri/  the 
Child  and  Children  (f  M.  which  should  ie  Uvihp  at 
the  Time  <^  her  DoceatCt  and  to  he  paid  to  them  at 
their  retpKtive.Ages  of  Tweniy-me  Yeare:"~-lldd, 
on  the  Gontirwtion  itf  each  iSettfementt  that  the  only 
Child  ufho  Mu  living  at  the  Ikatk  ef  the  Sminvor 
took  the  K^ole. 

By  an  indentuM,  dated  the  19th  July,  1787,  l^ein^ 
the  settlement  oS  ^e  manisfe  of  WilHun  J^ry  and 
UsrgaTst  'WiUianis,  It  was  deelaied  that  the  sum  of 
1000/.,  4f.  per  Cent.  Ammltifls.  to  vblok  Mngaiet  Wil- 
liams was  ijMolttMy  aitltlcd  In  her  own  rig^  had 
been  transferred  into  the  names  of  traslee^  Hossa  Wil- 
Uaraa,  Mark  6ii^,  and  William  Kewn,  upon  certain 
trusts,  during  the  lires  of  Margaret  Williams^  and  Wil- 
liam Jeffery,  her  intended  husband;  and  from  and  after 


•  In  Es  parte  The  Bishop  Durham,  (3  You.  &  C. 
Eidi.  Bep.  mb),  the  conjanction  "  or*^  occmrred  in  tbis  part 
of  tte  flomspondiDg  aection  of  the  act  in  qoestiim  in  th&t  case. 
In&r|Mpl«nt«£isi(W  V*^!  (lb.,  note),  itwss,asintbe 
present  initsnee,  "  end.''  The  reporter  has  been  inCDnned  by 
Mr.  Faber,  wlw  was  counsel  for  the  petitiooen  in  both  the 
cues  referred  to,  that  Alderson,  B.,  in  Ex  parte  The  liishnp 
if  Ely,  tAiwentA  upon  this  dtitioction,  but,  notwithataiKlini,', 
made  the  order  for  payment  of  the  costs  by  the  company . 

i  Set  Ex  parte  Motintux,  (2  CoU.  273);  Be  The  Bristol 
cad  JBmfsr  Bailwof  Cbayaiy,  (II  Jar. 


the  iner4i<ieeaam^4h4iii,4ienndMa^ret  Witt 
and  miUam  Jefetw,  hat  imndai^imbead,  mi  thim 
of  the  survivor  ^thmni  in  a^  there  Jmldbt  ay  dt 
or  children  of  the  body  of  titmdJViUUMj^ifak 
body  of  the  said  Marffaret^Ut  itiatdtdmft,  mfd^ 
ffotten,  urhich  should  be  then  'limiM^,  Vam,  upon>fill| 
trust,  that  they,  the  said  trustees,  should  pay^lH^ 
dispose  of  the  said  1000/.,  4/.  per  Cent.  AsmuBm 
the  divicloiuii;  iui'l  produce  thereof,  uiUo  andttriupi 
child  or  cliihln  ii,  equally  to  l)e  dividtJ  betwratht 
share  and  share  alike  ;  and  if  there  should  !>«  hot  o 
sucli  child  Uvinp,  then  in  trust  for  such  oul^rdiiU;  ^ 
to  he  paid  or  assigned  to  sucli  child  oicliUdrfiiitlui,li( 
or  their  respective  age  or  ^es  of  tweaty-onij(ia|.ia 
in  theimeaotitnej  tSn  ttvideBd%jiuteimt,i)rpFitau 
aH  a*d :  efreiy  imttk  nhiU  tiffictildren'R  nut  IVIn  fti 
tiiiaaitotiaw}at.ilw4iM3ntt«ioC^stutnili^*i 
exeoOCoriB  'ia  ■  ^dwiiistratow,  piid  and '  i^liid 
towards  the  edtacition  and  msintenance  of  MMbAI 
or  cliildren  ;  and  if  any  of  the  said  childrea 
before  their  parts  or  shares  o£  aad  in  theflrfllli 
should  Ijecome  payahle,  theii  the  parts  anlMs 
him,  her,  or  them  so  dying,  with  the  dividtali  t< 
terest  thereof  from  the  death  . of  such  child  or  «UU 
respectively,  to  heloiig',  and  be  paid  or  assi 
survivur  or  survivors  of  f-iudi  child  or  cliiid 
ami  as  their  respective  parts  or  shares  tliould 
due  and  payalde  ;  and  in  case  there  ehoulJ  be  no  *i 
child  or  chiliUen  liring  at  the  time  of  the  ieaSkoi 
Mrrivor  of  them,  acudJOaramtjWiUiuu.u'S 
Baw^Jeffery^  her  intended.  hui*aadkl«r  is  cMei£lk 
beiMshfab,«id^\lftteslMniIdf4lAllB&n>V^ 
shotfd'tftalh  lli^age'i^enky^eauMiM,  it 
doclai-ed  and  agreed,  thtt-the  addMaeA  EtKk,3itdi1 
dividends  and  intevest  tkerae^  riiMiUi  from  tW*.^-''^ 
be  And  remain  to  and  for  the  use  of  sQch  ]vrM  or 
sefKl,  andFCn'suril  parts  and  proportion?,  ^1  inn 
manner  and  form  as  Moses  Williams  should,  iacam 
therein  mentioned,  direct  or  appoint.  By  an  ioi 
ture,  dated  the  20th  January,  1703,  itwiswitnts 
tliat,  in  consideration  of  the  natural  lovswjdifc* 
which  he,the  said  Moses  Williams,  liadforhisdHpt 
Margaret  Jeftery,  (formtrlv  Margaret  WiliiBBfr" 
for  the  children  of  the  said  Margaret  J^ff*"?*^*] 
said  Moses  Williams,  gave,  assigned,  and  tni>^~ 
certain  leafeeliold  messuage,  and  eiao  a  certain  vmj 
assiiranecbifen4'the  mm  of  300J.  psewed  ti>(«V 
the-8aia,«Cftrie!Grigg  and  WiUian,  Kevero,  W 
ecutors,  adminlstraton,  and  assigns,  upon 
soon  as  conTenientIgriitf|:htrbe  iSUrm^t^^ 
Grigg  and  William  Kevem,  should-tfOWT*  tM' 
of  200/.,  to  invest  tlie  same  in  theirname^aad 
possessed  tliereof  and  of  the  said  messuagf, " 
pay  the  income  thereof  to  Mary  Jetfery;  and 
and  after  her  decease,  the  sjiid  messuage  aid 
premises  during  tlie  remainder  of  tiiu  ttrra  WCO 
therein,  determinable  as  aforesaid,  sad  tiie  wiu  a"* 
2{)0L,  and  all  monies  arising  or  to  arise  from  ecW» 
tue  of  the  said  policy  of  assurance,  snd  Uw  JM** 
laid  out,  or  to  be  placed  or  laid  out,  at  iiit'ii*ftf~ 
said,  should  be  upontruat^aWoM 
cliildren  of  the  said,Jlfy09^Mr^.ti»^'^T, 
after  to  be  bom,  ufhfekOSS  bt1kinngatth(tt^  ^'^ 
decease,  equally  to  be  divided! between 
dren,  share  and  share  alike,  and  to  be  asSgwa  *r 
unto  them  at  their  respective  ages  of  (jwnty-oMTw 
and,  in  the  meantime,  the  rents,  dividend^ 
produce  thereof  to  he  paid  and  applied  bota 
time,  at  the  discri-lion  of  the  s;iid  IrustfCfi  to« 
niamtenanee  and  education,  and  for  tlie  useaM 
of  the  said  children;  and  if  any  of  tlie  mi  MJ" 
should  die  before  their  respective  ports  or  rfttr»«" 
ill  the  premises  sluniM  become  payable,  ortowM"8 
ed  as  aforesaid,  then  the  parts  oc  soaiW  fif  y^™|ii 

ohiidiw  ■>  43riBg  to  g8»  fcnhiwllM»l>W#WP 
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^livwiiiiUflTorof  tbem,  vheo  and  m  tiietr 
(puis  or  abam  should  becomedueukd  payable^ 
undenover  in  default  of  issue  of  theaaiamar- 

Jiil796,Mark  Grieg  and  William  KeveinwceiTed 
£nTn  pivableunderthe  policy,and  iiivt;,tfd  UtaldOM. 
Acer  Cent.  Annoities.  William  Jei^Viy,  the  basbud* 
Ik  m  ]|96.  IVre  was  issue  of  tlic  marriaft  tfaivc 
1— WilliMn  Williams  Jtffery,  Mary  Jefbrv,  »nd 
"  Jiains  JefFen'.  William  Williams  JrtFeiy 
:  aiie  of  twenty-ono,  and  died  in  ISO^inUa- 
Iwithout  ever  naving  been  iiiarried*  '  Uaiy 
cried  Cbarles  Jetfery,  and  attained  (haamm 
i:7iBi^«Hi  aiad>iH  l839y  leaving  foafehUp 
tJhttei9Tflr«lihiBMntioB>of  bar  oalsta-wera 
rCbades  Jefffery.  Margaret  Jeffivrrdiad  in 
MCsWilUanis  Jeffery,  as  the  only  cittlllilvinff 
1  of  Mtrgaret  Jcffery,  claimed  to  he  WtiUBd 
eof  tbcb^Bt-funds;  and  on  the  Jibroh, 
Ihi^  hill  against  Charles  Jeffery,  aaaiilBini'- 
'^ife,  and  against  John  Pike  JeAfyjthi 
uilee,  praying  that  John  Pike  Jeffery  n^ght 
<  tmnsfer  to  him  the  siiid  I  ■''<i>'.*/.  atodt,  and 
thereon,  and  to  assign  to  hitn  tho  loail 
^t,  Charles  JtfVery,  as  administntOtoiFbii 
lumoiety  of  the  trust  pro}iert\'. 
r&l  miltvci,  for  the  plaititift 'Mossa  Wil- 
►Mbt.— Upon  the  de«d  of  1 787,  vrbitonr  wt 
.  aietonN*)baiK>«hefintention^liti««lnr, 
f  tkoH  ddMnA  ultoi  anvtire  both  -pamta  mm 
^mHng;  tUenrladkafadtatioii  orer  fas  caa  of  ao 
^^f^  ^D?  tUn  ituflib  Oaatb  of  tbe  talnrinMr. 
^^fefmitf  T.  FifU,  1  RuiB.  430 ;  HodfiHn  v.  Jhm^y 
»-Jbdd.«;  Wmgnxtt  r.  Pa\grar>e\  1  P.  W;  401). 
lestflti^e  instmraent  of  ^7^^3,  it  is  ch-nr,  that  tne 
ia>Bi;p;>;(l  in  It  go  to  the  childnn  livingat  tUe, 
M^ret's  decease.  {Dmn  ^.  Haddifat^^uO- 
6T.  R.  512;  Festtng  v.  AUm,  r.  Hart,  Sih 
IV.  iVfiaiwn,  10  Siiii.  ol  ;  Whatford  r*  Mtor$t 
*t  C.  .;],  (vhere  thi!  principles  are  diailMHid; 
T.  Budamn,  2  C.  M.  5111  ;  7  Sim.  MB; 
[».&w,311y,&K.316). 
lad  BtggaUi^y  for  Charles  Jeffery,  aotttend- 
'ijitllnation  of  the  Courts  was  strong  In 
^Ttoing  of  portions,  as  between  parant  and 
that  tbaiwords  ia  thia  ease  fevoaradtiwt 
mon  -tban  in  tlw  eaa»  of  Wmdadb  t. 
^S^'fDvnt^  (a  8.-€.  >a  668;  Himr.Urd 

Wat!  /'ifh'n^oKj  for  th*  trustee. 

in  rcfilv. 

1-f.n.n'Et.ijin. — Whfn  the  question  wasflntar^ 
'Wois  mc,  I  was  sfni<-k  with  tlit-  arL'ument-whidi 
»« such  a  case  as  U'-O'lco'-k  y.  T/ir  Jh/ieo/Ihntt. 
f'rassoniuch  ditciissir.n  \i]ioti  this  cast^thatl 
ticide  upon  the  first  instrument  vvithontan  op- 
'rof  uiuridering  it  particularly,  as  theraaeemed 
KKftitDca  between  the  langni^  oC'Hia  two 
tOi,  Now^  in  tbii  case,  the  lOOO;.  tattbd  ap- 

but  I 
bing  what- 

■or  in  a  child  which  shall  not  U-  living  »at  tbe 
^'witceases  of  the  hnshand  and  wife,  and  tha  deaUi 
^^surrivor  of  iheni."    It  shews  how  very  looie  tbe 
2**?*  Li,  that  such  a  phrase  aa  that  should  bave 
WDstnicted.    It  then  uix-n  on — "In  caaa  tbeie 
IWd  bt  any  child  or  children  which  should  be  then 
- J*f "  then,  dealing  with  the  property,  as  to  what 
JwtiW  place  between  tlie  children — "  or  in  caie  of 
^jpt  being  such,  and  all  of  tlicm  should  die  before 
^%tfthtm  sliould  attain  the  age  of  t went v -one years"— 
■■it  i)  to  go  aa  the  grandfether  should  appoint.  So 
^il  ill  upon  the  rery  c^netniction  of  it,  a  setUanient 
"  tAijMl^MtetB  treze  not  tbe  chiUna  and 


lkim< 


the  bnsband  and  wifr,  but  also  a  tbbd  penoD.  I  ota- 

not  see  that  tbe  latter  words  can  be  so  eonslraed  as  to 
extend  to  those  who  did  not  answer  the  descriptioa 
of  Hring  at  tbe  death  of  the  survivor  of  the  liosbaBd 
and  wife.  My  Dotion  is,  that  there  is  nothing  hm 
wbicb  will  at  all  be  adverse  to  the  doctrine  of  Wood- 
not  r.  The  Dmk*  «f  Dona.  I  nnst  stand  by  tiie 
words  irl  find  the«i.-^Z>w{«w  tMe  picmHf  auHkd  » 


TICK-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
In  re  Ftkr*,— Abe.  4, 1848. 
Cvutodv  qfTnfants. 

This  petition  was  brought  on  to  be  finally  disposed 
of.  Thie  only  facts  stated  wen,  that  Mr.  Baron  Alder- 
son  bad  made  an  order,  **  npon  reading  tbe  aESdavit  of 
Robert  Niclu>laa  ¥ynn,  and  the  jadgment  of  Vice- 
Chancellor  Knivht  Bruce,"  for  immediate  delivery  of 
tbactuldren  to  Mr.  Fyra,  which  order  had  been  obeyed; 
bqt  that  the  undertsking  of  Mr.  Fynn  to.  allow  tbe 
children  to  be  with  their  mother,  at  stated  times  daily, 
tM.Dok  beaa  pcffivped. 

MaUms  appeared  lor  tbe  patitioneia. 

The  re^oj^nti  in  ptrson,  said  the  ordea  c^tbe  Court, 
drawn  Dp  on  tha  undertaking^  bad  not  been  sarved,  an% 
Ibereibra,  he  was  not  bonnd. 

Kniobt  Brdo^  V.  C — I  have  not  an  application 
before  me  arDunaed  upon  the  breach  «f  the  undeiv 
taking,  nor  nave  I  an  a^pUoation  before  me  founded  on 
Mr.  Ser^wnt  Talfourd  a  Act.  I  have  before  me  onl^ 
tbe  original  petition,  which  was  adjourned  until  ttua 
di^r;  and  the  difficnity,  which,  as  I  believe  I  said  on  a 
fwimer  oecasion*  was  sogr  only  di$culty,  leuains.  Ac- 
cording to  my  conception  of  the  law  which  rM;uIates 
the  proceedings  of  this  Court,  I  am  prevented  fh>i& 
acting  in  favour  of  tite  petitioners  farther  than  I  have 
done.  Indeed,  so  fbrr  as  I  hare  sAready  acted,  I  did  so, 
r  believa,  by  oonsent.  For  that  reason,  and  npon  that 
ground  lUone^  1  am  prevented  from  aating;  and  I  re- 
gret H,  fbr  upaA  the  merits  of  tbe  esse,  as  I  have  si- 
Teadr  Said,  I  shovld  oertwnly  interfere;  that  is,  I 
sboQld  oertMuIy  interftn,  as  fbr  as  mV  jadgment  goe^ 
if  I  were  not  prevented  by  what  I  nnderstand  to  be  the 
rules  of  thaCottrt  as  to  imaata,  so  ftr  as  the  question 
of  property  is  ewieecBed.  I  must,  thetetbre,  althougb 
with  great  regret,  dismias  the  petition,  withont  costs. 
Hy  view  of  the  case  is,  that  this  lady  had,  substantially, 
no  property  but  what  is  dependent  npon  certain  geu- 
tiemen  who  are  living  in  tiie  county  of  Oalwayj  in 
Ireland,  and  whldi  is  c^ble  of  being  withdrawn.  An 
undertaking  was  ofibred,  but  no  settleinent,  do  invest- 
mentt  no  aecitnty ;  that  is  Uie  ground  of  my  diffiraity. 
I  regret  that  I  am  obliged  so  to  view  tfta  kwv  Tbe 
■sotbef  declines  ^vbag  aqytbiag  bat  the  personal  nn- 
dertakiittg;  in  vbldt  idw  nuqr  be  very  right.  Accord- 
ing to  my  present  view  of  tha  law  that  ia  not  aafficient. 
The  probabiHty  iis that,  if  tiiav should  awbsahewn  to 
me  what  I  consider  property,  a  diffinrat  view  may  be 
taken.  I  most  unwillingly  dismiss  the  petition.  I 
think  the  merits  of  the  case  are  with  tbe  petttloumq; 
but  I  mustaot  aooordlogto  what  my  viawM  tbe  lav  k, 

Fabwsu.  v.  Skile.— JToreA  10. 

A.f  hting  mtHUi  to  a  Rtatniam,  m  F*8t  emOrngmt  m 
<fymg  wUiout  Imwmg  Imu  Mmlt  who  should  ottaiH 
Twmiy-orte,  derited  the  fame  to  Tnuteee^  to  sdLy  and 
divide  the  Produce  info  JPhe  Porta.  C,  one  ofthe  £e- 
ooteM,  who  wa$  entitled  to  Tkree-Jtftht  of  the  Prodme, 
begueathed  all  hie  Interert  to  Trustees^  to  tell,  and  pay 
DebtSf  axd  ike  Surplus  to  be  contidered  at  Land,  and 


•  See  18  Jar,  713. 
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laid  out  for  the  BenefU  of  his  Kmhew;  and  appointed 
Mi  TruOeet  Executors.  TheDms  were  paid,  and  Vis 
Nephm  sold  all  his  Interest  to  D.  After  this^  the  Re- 
tersion  fell  into  Possession,  and  the  Estates  were  Kid, 
the  greater  Part  to  D.,  and  he,  out  of  the  Purchase- 
money,  retained,  teith  the  Consent  of  the  surviving  TVut- 
tee  of  the  Will  of  A.,  a  Sum  equal  to  the  Three-fifth 
Parts  he  had  b<y\^ht  of  ih«  Produce,  and  took  a 
Convt^anee  from  htm.  7A«  Commissioners  of  Leg€u^ 
duties  called  on  and  compelled  the  surviving  Ex&- 
eutor  of  C.  to  jpag/  the  Legwx-du^  on  <jU  Amomt 
retained  by  D.t»  respect  of  the  Iww-fifihs;  and  ke 
filed  his  Bill  against  the  Devisee  of  the  Will  of  D,, 
praying  a  Deelaratim  that  the  buty  teat  P^yaNe 
in  respect  of  the  Mon^  retained  in  resipettof  thM  Three- 
fifths,  and  tAot  Z).  oiught  to  have  wad  tie  Ihay,  and 
that  the  Duty  vHU  a  Charge  on  the  Purchase-monies, 
or  on  a  proportionate  Part  of  the  Land,  as  represent- 
ing such  Purchase-moniet;  and  praying  an  Aceamit, 
and  Pi^wtent  of  the  Amount  paid  fttr  J>uibf  by  the 
Plaint^,  and  Intmrttt;  but  the  Bill  w&t  mmtiited, 
tvithout  CosU. 

This  suit  was  instituted  tinder  the  following  circum- 
stances: — Grace  Cholwieh  was  entitled,  in  revwsion,  to 
eert^  land  at  Dittisham,  in  Deromhir^mfM^rimpIej 
•ohject  to,  and  contingent  npni,  tiie  death  of  John  Bur* 
xidge  Cholwieh,  wiUiout  leaving  iasne  male  who  shoidd 
Uve  to  attain  the  a«  twenty-one  years.  She  died, 
without,  by  her  will  or  a  first  codicil,  which  she  had 

Snbliahed,  disposing  of  the  same;  but  by  a  second  eo- 
icil,  dated  the  2nd  March,  1792,  shedeTised  the  rerer- 
sion,  and  directed  that  the  same  should  be  held  in  trust 
for,  and  be  conveyed  to,  Charles  Kitson  and  William 
Eitaon,  and  their  heirs,  in  trust,  as  to  part,  as  therein 
mentioned,  and  as  to  the  other  partL  to  the  use  of  her 
uster,  Joanna  Cholwieh,  if  she  should  be  living  at  the 
death  of  the  testatrix  and  at  the  time  of  such  reversion 
foUing  in  during  her  life  and  after  her  decease ;  or,  in 
case  sue  should  die  in  the  testatrix's  lifetime,  immedi- 
fttaty  after  Uie  foiling  in  of  such  reveraon,  upon  tniat 
for  sale:  the pnichaM-money  to  be  divided  by  the  sud 
trastees  into  five  shano,  and  paid  as  follows:— One-fifth 
|iHt  to  be  divided  betmea,  and  paid  to,  Mrs.  Admoni- 
ti<m  Strode  and  her  two  daoghters,  Mary  Ann  and  Ad- 
monition, or  the  snrvivors  or  survivor  oS  them ;  one- 
fifth  part  tiieret^  to  be  paid  to  Thomas  Lear,  in  trust 
for  Suah  Lear;  Mie  other  fifth  mrt  thereof  to  be  paid 
to  MaryAnn  Lear;  one  other  fifth  part  thereof  to  be 
paid  to  Grace  Lear;  and  the  remaining  fifth  part  there- 
of to  Thomas  Lear.  Grace  Cholwieh  died  in  Septem- 
ber, 1790-  Joanna  Cholwieh  survived  Grace  Cholwieh, 
but  died  in  the  lifetime  of  John  Burridge  Cholwieh. 
Sarah  Lear  died  on  the  Ifith  April,  1799,  having  by  her 
will,  dated  the  10th  September,  1772,  given  all  the  re- 
ridae  of  ber  personal  estate  to  Maiy  Ann  Lear,  whom 
die  appointed  eole  executrix.  Haiy  Ann  Lear  died  on 
the  lltii  February,  1804.  baviw  by  her  will,  dated  the 
7th  March,  1802,  given  tiie  xedone  of  her  personal  estate 
to  Thomas  Lear.  The  two  last- mentioned  wills  were 
never  proved,  but  administrmtiou  was  afterwards  taken 
oat  to  Sarah  and  Mary  Ann  Lear.  Thomas  Lear,  by 
his  vrill,  dated  the  23i4  December,  1813,  gave  and  do- 
used to  Richard  Strode,  George  Farwel^  John  Lane 
Kitson,  Grace  Lear,  and  Dolly  Lear,  and  Uie  survivors 
and  survivor  of  them,  his,  her,  or  their  execntors,  ad- 
ministrators, or  assigns,  the  sum  or  sums  of  money 
which  he  Would  be  entitied  to  receive  by  virtae  of  the 
mli  vrilla  of  Grace  Cholwicfa,  Mary  Ann  Lear,  and 
Sarah  Lear,  and  which  were  to  accrue  from  the  nle  of 
the  lands,  upon  tmst  to  sell,  for  the  purpose  of  paytiu 
the  testator's  debts  and  the  debts  of  his  brother,  Wil- 
liam Cholwieh  Lear,  as  therein  mentioned ;  and  as  to 
the  SDrplo^  (if  any),  whldi  he  directed  to  be  conaidezed 
as  lan^  and  lud  ont  as  therein  mentioned,  to  the  naa  of 
his  nephew,  William  ^lomaa  Lear,  in  fee,  with  a  devise 


over  if  he  siiould  die  undtr  twenly-one  yeaisof 
and  tlie  testator  appointed  lu>  tru^tws  cxi-culoa 
exuc'iitrixes  of  his  ■will.  Tliumas  Lear  ilitd  oe 
6tli  ^lirpteiiiliiir,  1 814,  and  hia  ivill  was  preyed  ii 
Ai'rlideaconry  Court  at  Totnea,  in  the  county  of 
von,  ljy  Richard  Strode,  Gi'oi-ge  Farwel],  aiic  ■ 
Lntic  Kitson  only.  Grace  Lear  and  Dolly  Leu  i 
pruv-cd.  All  the  debts  directed  by  Thomas  La 
be  paid  were  paid  before  the  IQth  Febmrj,  1 
when  William  Thomaa  Lear  attained  lus  aa  of  tvt 
one.  In  July,  1828,  WHUam  Thomas  W  ca 
his  interest  ui  the  monies  to  arise  ftoiu  tlw  «3i> 
tile  lands  to  be  put  up  for  sale  by  m&na,  bol 
same  was  not  then  sold.  On  the  SthAogait,!! 
George  Farwell,  as  the  agent  of  Willi&m  Tlawuil' 
erti  ved  into  an  agreement  in  writine  with  Vfl! 
Linili  Ilockin,  aa  the  agent  of  Sir  JotinHainfS 
Bill.,  fthon  John  Henry  Seale,  Esq.), *ta^r 
re<  iiing  tlu'  cirfiinistances  before  stated,  it  in  ^ 
that  ihc  Slid  William  Thomas  Lear  shouldowfj 
his  irvcrsiiHiary  right  and  interest  of,  in,  lad  V 
sail  three- fifth'parts  of  the  money  to  arise* 
of  such  hereditaments  and  {cemiss!^ 
brances  by  the  sud  Wilfiam  Thomas 
deration  of  68502.  In  the  Mmeiaeni  it  wu 
that,  In  explansti(»i  of  tbeoontnd,  in  case  uUi^m 
same  should  be  settled  hy  nfaewx  to  ceitain  cud 
of  sale,  one  of  which  was  as  followa :— "  It  ir 
derstood,  that  the  interest  now  offeredforf 
sold  .subject  to  every  incumbrance  thsto 
any  ]iossil)ility,  affect  it,  either  in  law  or  is 
to 'a  proportion  of  the  expenses  of  the  ■» 
teke  place  on  the  death  of  Mr.  Cholwieh," 
out  tho  title."  Lettci-s  of  achniuiatration,  < 
aiincrvod,  were  taken  out  to  the  estatesm 
Sinih  Lcai-  and  Marv  Ann  Lear,  on  thelslIWB 
11(28,  l.v  Ceorjro  I'arwell.  Byan  in  denture,  JaWUi 
Ni.vi^mlu  r,  li'.2n,  made  between  William  TluoM 


of  the  first  part ;  George  Farwell,  Grace 
Lear,  as  personal  representative  of  Thomasu^fflj 
Grace  and  DoUyneverproved),ofthe8econdW2K 

Farwell,  again,  as  administrator  of  SsMl^* 


tliird  part;  George  Farwell,  again,  as 
Mary  Ann  Lear,  of  the  fourth  part ;  and  SirM 
Seale  (thenJ.  H.Seale,Esq.)of  the  fifthp*^ 
citing,  among  other  things,  that,  to  avoid  tbe  P 
inquiring  whether  the  debts.  &c.  of  Sarab  anfl 
Lfar  and  Thomas  Lear  had  been  raid,  '|  '"^ 
that  the  purchase-money  {GOoO?.}  should  MF 
equal  tliirds,  to  their  rej»re3eiitat.ive3,  it;v« 
tliat,  in  vuii.sid.  ration  of  that 
Henry  Sc  aU-,  l>v  the  directioii  of  WUImniThonii- 
at  fulluu^:  — One-third  to  George  laiwt'". 


at  lulluw^:  — Uiie-tliira  to  ueorge 
and  Dolly  Lear,  as  tiurviving  executor^' 
of  the  sai'd  Thomas  Lear;  one  other  '"f.P";:;. 
to  the  said  George  FarweU,  as  the  adimn^^ 
..«r.  «nd  fh«  T^mainiiur  third  part  tH^- 


Sarah  Lear;  and  the  re: 


tlie  said  George  Farn-eU,  as  the  adnuwe^  ^ 
Mary  Ann  Lear  ;  the  said  George  i 
and  Dolly  Lear,  as  such  representativ^^^j, 
William  Thomaa  Lear,  assi^edto  "'^^jatas, 
Stale,  Iiis  executors,  admmistrators,  ""o^^ 
said  three-fifth  parts  of  the  said  P^i^'TGnBiL 
all  tlie  estate  of  tlie  said  Georpe  Pff^^VLal 
and  Dully  Lear,  and  of  the  said  A\  '"^^ZlP 
in  the  said  tin  ee-fifth  parts  of  tlie 
Farwell,  by  one  of  the  receipts  iidorsed,  k 
personal  rL'i)rc^eiitative  of  ^'■""^'^  nurriaget 
-mouey.  Jo^"";  ,hjj 
•^^'^y^"  til.  :j 

Md"he"i^ttmel^wW«jd^ 
Henry  Seale  and  other  pemS  ^^Z.  Si^^ 
Hw  fbnner  huyiiig  all  bat  avOT  'T^Tiat  o*b  ■ 
Henry  Seale  rtceired,  or  retsi««' 


oftb' 


of]Htrtof  the  purehaae  ,  , 
wich  died  in  May,  1836,  without  fj*' ^L,; 
ful  issue ;  and  on  the  13th  SeptemM'; ^ 
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^{^.fifik  pirU  of  th«  pmdtaw-moiiej.   Geoige  Far- 
'  ~  irwuptffytotiieocmTmnee.  SbJohnHenrT 
I  dM  on  tike  28th  Norembe^  184^  haTliig  by  hu 
'  td  tba  3rd  Annist,  1840,  deTised  and  beqneath- 
impei^  to  ma  lm>ther,  Charles  Heniy  Seale, 
iUjoftet,  in  tnist  for  payment  of  hu  debts 
tnn  aDDnitlM;  an^  sobject  thereto,  in  tnut 
IL  Heuy  Puu  Sealei,  (now  Sir  Heniy  Paul 
u  appointed  his  son  to  be  executor,  who 
iwiU.  In  March,  1846,  Geoige  FarwelL  as 
exeentor  who  haa  proved  the  will  of 
im  oiled  npon,  and  compelled,  (as  sor- 
r),  by  the  Cfommisdonen  of  L^^aey-da- 
rnSl  if.    for  lega^-doty  on  the  three-flflh 
Mporehaae-money  and  interest.   Grace  Lear 
then  both  dead.  The  bQl  was  filed 
%  Henry  Panl  Seale,  Charles  Heniy 
t  Lampeer,  as  executor  and  tnuteea  of 
ISr  John  Henry  Seale,  which,  after  stating 
fag  cimnutanee^  and  all^^g,  that  at  the 
isnnged  between  Sir  John  Henry  Seale  and 
kKdara^  who  was  the  sorriTing  trustee  of  the 
"   ~    of  Grace  Cholwich,  that  S5r  John 
I  three-fifths  of  the  pnrchase-money, 
I  ft  conveyance  of  the  lee-simple  of  the 
a  he  had  bought;  and  that  the  same 
I  to  Um,  and  that  he  had  at  his  death 
_  the  three-fifths^  (NOU,  14r.  lOd.): 
I  Houy  Seale  waL  at  tiie  time  of  nek 
vKt  or  must  be  held  to  be  aware,  that 
of  the  pvrehase-money  had— a^  In 
,'hid-Weome  liable^  tn  his  hands,  to  the 
kpqr-dnty;  end  that  he  ought  to  hare 
"T^wm  thtnont  for  the  payment  of  snch 
i  ^  he  neglected  to  do  so :  chaiged,  that 
ft  spedfie  charge,  which  attach- 
ibranc©  on  the  sud  snm  of  9405?. 
die  monies  so  retained  by  him ;  and 
"^'"liff  executed  the  deed  of  the  5th  No- 
in  the  Mih  and  confidence  that  Sir 
would  duly  pay  snch  legacy-duty, 
would  not  have  executed  the  same ; 
iwilEim  Thomas  Lear  died,  in  1839,  wholly 
Aad  it  prayed,  tha^  onder  the  elrcnm- 
it  night  bt  daelamd,  that  the  legacy- 
fai  xebect  of  the  monies  so  ntalned 
t  Henry  Scale,  ought  to  have  been  paid 
—  ineh  monies;  and  that  such  leMcy- 
^'Arge  on  the  monies  so  retained  by  nim, 
[n'l'tionate  part  of  the  hereditaments  pur- 
^ad  conreyed  to  him,  as  representing  such 
loiiies;  aaa  an  account  of  what  wss  due  ta 
Tin  respect  of  the  3851.  It.  8(f.,  and  interest. 
It  of  the  same  out  of  the  personal  estate  of 
Bemj  Seal^  or  out  of  the  nereditaments  so 
L  To  the  bill,  8S  oi^nally  filed,  in  Decern- 
igifaist  Sir  Henry  Paul  Seale  only,  a  de- 
I  put  in  for  want  of  equity,  and  uie  same 
i  on  the  I3th  January,  1848;  and  leave 
to  amend,  and  coats  reserved.  The  cause 
J  OS  bOL  answer^  and  admiarioni.  th6  anawar 
fmiy  Paul  Sede  imistfaig  that  Sir  Henry  John 
'  t  right  to  retain  the  whole  three-fiKhs  of 
BK-mouey;  that  the  legaoy-duty  was  not 
'  SuKoat,  but  oasht  to  be  pud  by  the  l^al 
Imnaentstives  <n  Graoe  Cholwich,  ute  original 
^ifttweiepaysdileatal];  and  submitting,  that, 
ofatiff  ever  had  any  such  right  agi^nst  the 
'  ^  Jolm  Henry  Seale,  as  set  up  by  the  bill, 
1,  had  ben  bamd  by  the  Statute  of  Limita^ 
'<  other  defendant^  by  thur  answers,  said 
■tm^iefs  to  the  matters  in  dispute;  and 
that,  as  against  them,  the  UU  should  be 

lai  WUAnad,  &r  the  bOI.— The  condltlona 


of  sale  clearly  shewed  that  the  legat^-duty  was  con- 
templated as  payable.  Hie  agreement  was  for  the 
asrignment  of  all  the  reversionary  interest,  frM  from 
incnmbrances,  by  William  Thomas  Lear,  and  by  him 
only;  and  tliere  was  snch  an  incumbrance  made  or 
created  by  him.  The  property  was,  therefore,  subject 
to  it,  and  the  purchaser  ought  to  have  provided  for  it 
out  of  the  moner.  The  purchaser  could  not  look  at 
the  will  without  Knowing  that  the  duty  would  be  pay- 
able ;  and  the  conditions  referred  to  in  the  agreement^ 
and  the  recitals  of  the  deed  of  1848,  were  conclusive  to 
prove  that  he  did  know,  or  must  be  presumed  to  hare 
known,  that  the  duty  was  parable.  The  l^ey-duty 
is  elumed  on  the  legacy.  (iVb«?  v.  Lord  aenlqf,  7 
Price,  253).  If  the  executors  had  paid  over  the  legacy 
to  the  legatee  without  deducting  the  duty,  he  could  re- 
cover the  duty  back  from  the  I^tee.  The  legatee  would 
have  been  liable  to  the  executor  fbr  the  legacy-duty, 
and  the  ourchaser  of  the  Iwacy  can  be  hi  no  hlcher 

?oBitiott  than  his  vendor,  (•^wwi^  r.  Srndf  2  J.  &  L. 
201. 

Saeon  and  JVdV&uofl,  for  the  defendants. — The  rerer- 
non  in  fee,  directed  to  be  sold  by  the  second  codicil  to 
the  will  of  Grace  Cholwich,  never  was,  nor  was  the 
produce  of  It,  liable  to  the  payment  of  any  luncy-duty 
whatever  under  the  second  codicil  of  Grace  Cholwich; 
but.  even  if  it  were  so  liable  under  the  second  codieU, 
each  duty  ought  to  have  been  p^d  by  her  legal  personal 
representative,  and  not  by  the  repreemtatives  ofThomoa 
Lear.  The  duty  (If  any)  payable  under  the  will  of 
Thomas  Lear,  on  or  in  respect  of  the  three-fifth  parts 
beqneaOied  by  him  of  the  monies  to  arise  ttma  the  sale 
of  ^e  revemon,  ought  to  have  been  p^d  by  his  legal 
personal  representative  upon  his  decease,  and  ought  not 
to  liave  been  delayed  until  the  sale  of  the  revernon  being 
made,  according  to  the  direcUons  of  the  will  of  Grace 
Cholwich.  The  lltb  section  of  stat  38  Geo.  3,  c.  52. 
is  the  only  section  that  makes  the  doty  payable  out  of 
the  legacy  itself;  bnt  that  section  does  not  apply  to  this 
case,  but  applies  only  to  cases  in  which  the  difficulty 
arises  from  the  terms  and  manner  In  which  the  gift  u 
made.  Here  the  difficulty  does  not  arise  from  the  terms 
and  manner  In  which  the  property  is  given  by  the  will 
of  Thomas  Lew.  but  arises  from  the  nature  m  the  pro- 
perty given.  Tne  duty  ought  to  have  been  aseertwied 
andpud  under  the  22nd  section,  and  that  at  the  death 
of  Thomas  Lear.  If  not  then  ascertained  and  paid,  the 
value  was  shewn  on  the  sole  in  1828,  (durtne  the  lifb 
of  the  tenant  for  life),  and  the  dnty  should  then  have 
been  p^d  on  the  amount  given  at  such  sale.  The  rights 
of  the  parties  are  not  to  be  decided  by  the  conditions  of 
sale  and  agreement,  but  by  the  deed  of  1828,  which 
was  preferred  and  executed  to  cany  the  same  into  e^ct. 
The  effect  of  the  deed  of  1828,  and  the  intention  of  the 
parties  tiiere  expr^ed,  was,  that  Sir  John  Henzy 
Seale  should  have  the  three-fifth  parts  of  the  money 
to  arise  from  the  sale  of  the  revexsion,  and  all  the  in- 
terest therein  of  the  parties  to  the  conveyance,  free  from 
legacy-duty,  If  any  such  were  payable,  and  all  other 
ineumbraneeewhatooever.  Hie  moniee  In  his  hands  were 
never  liable  to  dnty,  and  he  ma  vai  bound  to  provide 
far  it  i  nor  is  the  defendant  Sir  Henry  Paul  Sella 
bound  to  pay  or  provide  for  it.  The  plaintiff  Joined  In 
tiie  assignment  of  1828  as  the  legJ  personid  repre- 
sentative of  Thomas  Leer :  and,  by  one  of  the  receipts 
indorsed  on  that  deed,  acknowledged  having  received 
part  of  the  purchase-money  in  that  character.  In  that 
character  it  was  he  was  bound  to  pay  the  duty,  if  the 
dnty  were  payable.  The  assignment  was  a  delivery  of 
the  legacy  to  the  purchaser ;  and  the  duty,  not  being 
paid,  became  a  debt  to  the  Crown  from  both  the  exe- 
cutor and  the  legatee,  under  stat.  36  Geo.  3,  c.  62,  s.  6, 
and  might  have  been  recovered  by  the  plaintiff  frtnn 
William  Thomas  Lear,  notwithstanding  the  assignment. 
(£Ulvr.i^nMBa%lB.&B.301).  The  pUlntiff  paid 
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over  tb«  moner  tO' William.  Thomas  Lear  without. 
dedncting  the  dirty ;  h«  had  then  the  fiuida  out  «S 
which  to  pay  thedutji  bat  iteglectad  to  apply  thaaame 
in  raeh  pay  ment»  and  mtoM  beur  the  Ion. 

KxiohvBrccvV.C^I  think  it  net  iuipfiiy  to 
lay  whether  It  wonM  haTenudaanydiffitnaeeln  thia 
case  if  I  eonld  hare  considered  the  defaidaala  ap  bo«nd 
or  affected  l^tMa  pauage  eontsined  in  the  cAndiUena 
of  sale,  namely,  the  wmrds  '^aabjeot  to  evary  ioeitm- 
bAnce  that  can  w  may,  by  any  poaailMUtyy  a£feei  it^ 
either  at  law  or  in  equity beoiuHe  I  am  of  n^on 
that  I  cannot  treat  the  defendaots  as  bonnd  or  affected 
by  the  words.  Inasmuch  as  the  deed  of  aHiynment,  by 
which  the  pnrchaae  was  complBted,-i»datsd,and  iepp- 
pose  was  executed,  so  long  ago  as  the  year  1828.  The 
lerenion  fell  into  possession  In  1836.  Afi^r  tihat,  Sir 
John  Henry  Seale  £ed ;  and  subse^ueatiy  to  hia  death, 
namely,  in  the  latter  mrt  of  1847,  and  nbt  before^  thia 
suit  was  instituted.  Then  th*  qvestion  is,  whcitiher, 
Tlewinff  the  contract  between  parties  as  depending 
upon  that  deed  of  w^gnnoit,  I  can,  lot^ogi  at  that 
and  all  the  other  facts  of  tiie  case,  say,  that  this  legacy- 
duty,  or  the  possible  liabiltiy  to  it,  waa  in  cdntenkpte* 
tion  of  eithw  party  at  the  time  when  the  contmctwas 
made  or  the  safe  was  «oneluded.  All  the  cottnssl  seem 
to  agree  that  it  waa  'not ;  and  that,  I  think^ .  is  the  cor- 
rect view  of  the  caie.  I  believe  not  any  of  them  ttiouht 
of  U.  The  conseiquence  is^  that  Mr.  Fsr^ell  j  probabljy, 
^owed  the  monc^  to ^ass' through  his'hands.  jntiioufe 
taking  any  precantion  in  respect  of  it.  We  most  sdso 
suppose,  upon  the  ^am^thwiy,  that  Sir  Jbhn'Henr^Sekle 
related  his  bidding,  and  made  Us  oonrtraet,  witboat 
any  notion  of  his  Uabillty.  W«  have  it,  tfauL  ao  Jong 
affo  as  1628,  the  intferest  of  WUllam  Thomas  tear  wm 
Bbet^utely  sold  to  Sir  J«hn  Hetey  Sesdefw  vafaiaUe  con- 
sideration, the  money  being  treated  as  xaeuRd  by  Hrv 
Tarwell  MmsdIL  It  is  a  specific  part  of  Um  cootnut 
between  them  Aat  tha  matter  shall  Iw  ae  tnatad;  tha 
money  is  professed  to  be  pidd  into  his  hands,  and  he, 
as  to  two-thirds  alone,  or  the  oUmt  third  jointly  with 
Grace  and  DoUy  Lear,  (who  are  dead),  sigaed'  tbe^re- 
cdpt  for  the  money ;  and  I  must,  In  sabetbno^  coMder, 
as  Dstween  him  and  the  estsite  of  Ilioauis  Lear,  thai 
he  must  be  treated  as  having  neoelved  it.  That-being 
the  state  of  eircum^taaces  when  the  suit  was :  in- 
stituted— ^nearly  more  than  nineteen  years  after  the 
completion  of  tae  contract—considerably  more  than  nx 
^ors  after  the  reversion  fell  into  possesnon*  and  Sax 
John  Henry  Seale's  death— can  I  treat  Mr.  l^^mvell  aa 
having  a  better  equity  in  respect  of  this  unlucky  tnuu- 
action  than  Sir  John  Henry  Scale,  or  those  who 
sent  him  )  I  am  of  opiniMi,  that,  if  his  equijty  Is  not 
inferior,  it  is  not  bettor,  on  that  aooBWit.  CoA^dos 
!ng  it  to  be  a  hard  case  on  both  ude^  I  dismiss  the 
but  vUhont  eosti. 


CASES  IK  BANKRUPTCY. 
Et  parte  Sxkes,  in  rt  Clarke.— ifay  23. 
JKefHTM — Oritr  and  jOiipotUion. 
Snke  Mortgagee  of  Ihumtfs  Fixturet  in  a  iMuekold 
Hotaey  ih»  House  not  beimg  inehided  m  the  Security 
peHtioned  tha  tiu  JPixlaret  mM  beeold^  amd  tAe  Pro~ 
duee  appUei  id  Dia^arge  ef  Ms  Mor^agt-fMm^y  or 
jwv  (diil^  md        As  mj^  be  permiuod  to  pnve 
tuaiiut  thtBanhiueM  Sitate^tkeJ)Mtreiiees  bvt 
Me  PeUttm  was  dSmieaedy  wSk  Oott$,  M  PeHtimer 
dMteA^  to  aeeept  the  OJir  tjfihe  Cmrt  tofth  a  BUL 
The  petition  stated,  that,  on  the  8th  Jannary,  1840, 
Clarke,  the  bankmpt,  owed  the  petitioner,  Sykes,  304/. 
tat  Koods  sold  and  ddirered ;  that,  before  that  tim^  the 
bemkmpt  was  lessee  and  tenant  in  possession  of  pte- 
mlsM,  Bitnste      when  he  oaxried  m  his  buKuen  as 
s  wonted  and  yam  dyor,  and  was  possiied  of  and  in* 


titled  to  (among  other  things)  steam-ljoilere,  coppei 
and  other  fixtures  after  mentioned,  ami  the  sameve 
affixed  to  the  said  leasehold  premises:  that 
secure  payraeot  of  the  said  debts,  and  to  in 
titiooer  to  •ontbme  his  deaUngSiaod  traiy 
to  give  fiuthtf.«edit  io  th«L  bukmsk' 
execute,  and  did  execute,  a  deedjdsfeow  , 
1849,  by  which  he  bargi^ned,  sold,  and  «■ 
petitioner,  his  executors,  admiulstratoi;!,  i^  inp 
all  the  goods,  chattels,  implements,  ana  eroti  m 
merated  in  the  schedule  thereto,  with  a  ^roviio&r  r 
dciuiiUon  on  payment  of  the  money  asd  iott^  nt 
a  proviso,  that,  if  default  w^re  made,  t£t{^nin 
might,  on  pivinp;  seven  days'  notice,  take  pcaesioac 
the  goods,  iVc,  and  also  to  sell  and  di^J■ofe  tf  tii  sjl:j-. 
aixl  out  of  tlio  [iroceeds  to  (lay  the  costs,  and  tVu '.i. 
pviuci}ial  and  interest,  and  the  surplus,  if  any,  ■"' 
bankrupt:  that  the  schedule  contained wienjj 
of  household  furniture  and  other  moi 
also  the  following  fixtures,  yiz,  .t«o ' 
and  brick-work ;  two  lamtjQppMnL  cce : 
nx  large  dye  tubs,  &c.,  (of  A  fllipUar  ^ 
the  aforesaid  fixUires  were  affixMjWf^ 
the  said  leasehold  premises,  and .  ... »  , 
fixtures,  to  the  bankrupt :  that,  on  the  13tli  Feinir 
the  petitioner  served  a  notice  on  the  bankropl  to  p 
the  debt  within  eight  days :  that,  on  the  19tli  Febni; 
tlie  bankrupt  filed  a  declaration  of  ipsolvency,  vm 
the  following  day  the  fiat  was  issued  on  the  ^""''"f 
own  petition,  and  he  was  declared  a  laokiupt:  w 
2i)U.  13a.  3<i.  still  remained  due  on  the  seconlriifj 
mortgage:  that  the  furniture,  &c.,  as  being 
order  and  disposition  of  the  hauknipt,  passed t 
si^nues,  but  tlmt  the  deed  of  the  8th  JftQns^jj' 
a  valid  mortgage  or  charge  on  the  afa 
that  the  comnmsioner  i-etused  to  inter! 
fixtures  to  ba  sold  for  paynieat  of  the  pef 
but  the  assignees  bad  advertised,  the  sspuj 
was  prayed,  that  the  same  might  be  sow  W .. 
by  the  assignees,  and  the  money  applied  m  j 
of  the  expenses  of  the  sale  and  in  sa^i^f*"*" 
monev  due  to  the  peUtioiS»j:  TiSiA«ii^K~ 
not  suRjcient,  that  the  petitjuBM^nw^J 
provt!  for  tlie  remainder. 

C<j!r,  fur  the  i>etition.— Had  the  eecnnty  ■ 
hasohold  house  and  tixtures,  no  question 
arisen,  fur  no  doulft  could  thtn  have  existed 
tliev  would  have  passed  to  the  mortgt^gee.  _  TneMSO 
ment  of  tlic  iixtiM-i'd  \vji.=,  alth^.ngh  nut  in  wo™! ' 
effect  at  least,  an  assi^^nmeltt  of  some  iottrest  af? 
leasehold  property,  as  repreaent«id  )*3:f^^ri^ 

Kniqht  Brocg,  V.  C^I:a«i  ^n!1mllM.  >»( 
dietion  in  bankruptcy,  to  extend  tlM.; 
oidet  and  disposition,  and  ahall  deo|in9jo/ 
petitioner  may  file  a  bill  if  he  thinks  propff. 

Cole  declined  to  file  a  bill. 

Suanaton  and  Sholto  Douglas  asked  ''^'/'^S 
tending  that  there  was  no  ground  wlatevei  "y'*/^ 
tion.    Tiiey  eited  B7y.'->u  v.  fVylie  (I  ^J;  *  ' 


tion.    Tiiey  eited  Bry.''>u  v.  fVylie  {I  B-Ai*-***' 
and  aaUe»  v.  Himder,  (1  C-,  M.,  &  »■  26^>-^ 
KsKBT  Bkdob,  V.  C— Thenths  P«ti*^"f25 
with  coats;  but  th{ve«08Ua|e.0iily  touulidi""^ 

davit  filed  in  oppontioo. 
VICE-CHANCELLOR  WIGBAM'S  COCB'- 

HdTTON  B.ThS  SotJTH-WKSTBia  KiiiwArCow*«f 

April  le  and  St. 
Landi  Clatuei  Consolidation  Aet-Reilwaji  Qesta  t» 

tolidation  A<t~-Compe*satm. 
m«n  a  Company,  in  ltt«iM  'f*,  ^ 

gitm  tol3uk%  their  M  « 
•pen  Osjr  OHN  Lamd,  iMek  in^i^S^M 
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I  mfU  t9  rwnririn  tktOmfimjrfiitm-  tomim  wfaj 
iWwbtai  CmpmtaHm  had  bmn  mtOa  to  ike  Ptain^ 
'.H^^PrVfltimuiiftJka  LmmU  iXaiuu  Cmmo- 
»  Viet.  c.  1%  f,  84),  tkal  (A*  94tk 
fMmol         to  Ik*  Oato  of  Do^- 
riV«Mf-^(Mo(t«r,  wmKpmMupon^ 
f  tmPtAotroof  •  Compomjf  Mpoi^  tmir  mm 
tiat  tiuk  Ooie$  wtt4  fovtrnod  hjf  tki  Pro- 
k  jftrftny  jJUmn  CeimHiutmm  Act,  (a^p 

l|f&v  momtmemg  tAo  Worko^ 
mAm  hf  the  plslntifiB,  io  ihe  effect, 
ifiagHih  'ttie  mM  night  be  lUyaA  mwm! 
ftReoM  b7  the  Coti^aiijr  i»  Us  plaiBtiA^ 
toitrMn^pid^  by  the  ene  p«My«r  «1m 
"  ifc'Mtte  neti««,'th«  Ibvuof  whidi 
to^'Ms  -fo  detenntu  by  wboM  the 
mmMlM  ptidf  ud  ii  wm  admitted 
^  OivE'i^  epidleatlob  had  beu  made 
iHt{tatl0it'*6r  the  foit/'  The-  facto  vt  the 
aiknriagi'-Tho  ptaMUfc  wete  Iomm 
oeeD]^Rs'of  a  valer  MttMiU,  andofa 
M-daati  by  the        •(  -wWeh  'tbe  atUi 
d  ifUMt  TcaerreirmM  an^ei  by  the 
the 'rf^  Thame^  near  VaulnU.  In 
-iraftenflt^way  Cempany  agieed  with 
tepoirtaM  a  piM«fiu«  iMd'^enniDg 
fcr      iMnpaaeef  eanyiaff  the  nUmur 
ft,  The  wreetMM  <ifas  teted  the  SUi 
Thepri^  t*  bepaldvat  ftfi(UV«likh 
indofe  tfa*  leaeri  «f  the  lavid,  a^  the 
the  {ncreaeed  expeme  of  elearls^  tlM 
genoil  ^o^sry  by-eewaace;,  and  all  ooaae- 
gfli  ThUagreeiDeaicoBtiuiiedaitfftneo 
tbt  Hothtng  therein  emtaibcd  AouH 
~  ^   uy  zicbi  to  itop  op  the  mill* 
«  wc  uviriag;  of  tbewater  into  tile  aanM, 
for  fte'porpoae  of  eMetiatr  the-intended 
iMhrttijftig  and  lep^ti^  the  eaoMv  but 
'  iBd  tiie  use  and  ooomwtini  tiuato^  wae 
Ib^ew^aiBtiffi,  aad  to  be  lewawiil  to 
[tteCwipeny,  in  auch  aad  the  eaMe  manner 
barfr'Wa  Kdd  by  them,  under  <the  lease 
pjfiBe  had  Bot  been  taken  by  theCiMpaoy, 
Htf^Kted'thb  bnildisr  «f  iwpainag'  thcianl 
Itttts  n^tUAg  theteui-iMaitiaiMd  toprewit 
-  fam  hgmg  the  free  nw  and  ngbt-  of 
id  over  aa  writ  the  then  pneeenb  bauka 
iffl-3sm  to'  be  taken  by  tae'CMopany, 
Bieir  iotedded  neiw  bank  thfen  to  be  made -by 
'ntmi.  iree  paid.   The  land  wmihased  by 
m  conveyed  to  ^md*  ana  tho  *aih«^ 
**»  i*rnA  over-  it.  In  1847  tbe  Company  ob- 
■  fvibtx  aetf  enabling  then  to  widen  and  im- 
'  oFfhetaanad.InaadlnffthaifartafttvUoh 
>ns  carried  «m  the  wjLHefcr.  Hie  Oom- 
"■"ifig  obt^ed  thk  act,  werapiooeedinf  tt>  widen 
'""**  Mrta  of  Ui«  railroad,  mcladiDg  that  pari 
bridge  ma  carried  o^er  the  reserrev,  and 
2**^  the  bidd(^  bat  vithoat  ttnderii^  the 
j**"  >»j  eompeoaation  for  any  in|vy  they  miglU 
m  respect  of  tl)«  ItfU  by  the  alteration  of  the 
*te  ""^  without  having  taken  any  steps  to  oscer- 
■'■■UHrant'of  Ike  damage.   Upon  thu  the  plain- 
gSM  tbi  pnieat  bill,  which  did  not  dispute  the 
U»  Compaay  to  widen  the  bridge  in  the  way 
P^""*  K«  nggeat  that  tbe  manner  in  which  the 
2^I™PMM  to  cxeieise  the  powers  of  the  act 
a  oitel^  an  exGcis  of  those  powers.  Battheplain- 
wiBMid,  hj  thrir  bill,  that  th«  Conptny  had  no 
"btt  they  piopoaed  vutil  they WnU  Itave 
Z^J^  <<np6aHifaonte  iniaty  coDaeq 
""■'^vltMfaddgs.  Tha-biUatatodtfaafcaSina 


land  would  be  nuiifed  by  the  Coaapany,  for  the  pnr^ 
poae  of  widsaiMg  tke  mad,  than  the  land  already  taken 
Dyihsunndar  the  igreenentof  1887;  and  that  they 
wonld  have  to  enter  npon  the  alaintiSii*  land,  and  drive 
piles tiieiaet^fDrtheirarpQBeofwideningthe bridge;  and 
it  paayed  tiiat  the  Company  might  be  restrained  from 
doing  any  aei  whereby  the  usnal  flow  .of  water  might 
ba  affinted,  or  any  altwration  made  in  the  reeervoir,  na- 
tU  .aeaaneaaatten  was  made  to  the  plainttfia.  The  bill 
haan*  been  41a^  a  aotioa  of  motion  fiw  ttu  isuiinotifn 
wa8giTan,intaras  MbetaatiaUy  thasame  asthoaeof 
the P>i>7*i' of  the  bill.  Upon  ua  motion  oomingon 
the  Conpaayaeked  for  tim^«luali.w«i  granted.  The 
Comfuny  tOMi  tnak  steps  to  aaeertain  the  probable 
ameant  of  thedamage.  The  caae  ultimately  was  taken 
before  a  jam  who  aseertaiaed  that  the  damage  might 
bftafieuKte^meaaandbythesamof  20(M^  Tne  Com- 
pany aftenraida  filed  tbea  answer,  and  by  it  .they  de- 
nie4  having  entered  MOB  tke  pUintiflb' land;  and  they 
stated,  that  all  that  had  been  aona  by  tlieaB,  pieparatory 
to  wideaing  the  bridge,  was  done  upon  the  land  pur- 
chased by  them  nnder  the  agreement  of  Augnst,  1837; 
aad  that  the  widening  of  the  bridge  was  alTtbat  they 
proposed  to  do  ander  the.powers  «  their  Act  of  1847. 

Aftos  the  aaawas  hodbcM  fikd»  the  partieiV  wHXB^dDff 
thai  there  was  nothing  ia  contest  between  tbemaxoept- 
thfloasta^  Bgnedthat  .the-qnestionof.eosta  shonld  ba 
diipeasd  of  by  the  Court. vpen  tho  preemt  motion, 
in  the  same  manner  ai  if  the  oase  were  brought  to  a 
bearing, 

SoUeUor-'Otnoral  and  J.  H.  taw  appeared  ior 
tbe  pIaiBtifi%  sod  ooatended  that  the  8  &  9  Viet.  c.  18, 
s.  84,  ajqdied  to  the  oase  of  works  oommenced  by  a 
oosapany  upea  lands  b^onging  to  tbamsdvci^  but  at- 
ten&d  wits,  conso^uentlal  duiage  to  the  property  of 
another.  The  defoidants,  as  th^  nad  omitted  to  tender 
compcaaatMU  for.  the  dam^  to  the  ptolqtilb*  ease- 
ment beflBfe  oommenciag  tbelr  worke,  were  boond  to 
pay  tin  costs  of  tbe  suit,  wliich  had  beut  randend  no* 
cassary  by  that  omissisP. 

Wood  aad  WUkku,  for  tiie  Company,  contended 
thatlba  case  damMO  oocorioned  to  the  propeity  <^ 
aDsther*  by  tbe  lanrml  net  of  a  oompany  upon  toeir 
own  laad,  was  not^provided  fet  by  the  04th  seotion  of 
the  lands  Clansss  CooaoUdatiea  Aot,  but  was  governed 
by  the  asetiona  of  the  Bailvay  Claiwea  ConaoUdaUoa 
Act,  (8  &oyiot.o.SO)*  which  re^aire  tbe  Coo^y  to 
make  oompenaatioo  to  all  persons  whose  intonsts  a» 
iniurieady  aibcfed  -by  the  «st  of  the  Caowany.  By 
those  sections  no  period  waa  prescribed  witliin  whion 
oesapenaatioa  was  to  be  wade;  and  the  Company  were 
not,  therefore,  beuad  tomakeauebooni^nsouon  before 
eossaaencing  their  vorka.  {lAdtr  v.  lahl^,  7  Adol.  & 

Sir  Jambs  Wioiuh,  V.  C,  after -at^tiig  ibat  the  csao' 
came  before  him  in  a  veryJrrwolar  manner,  and  that 
the  cireumstances  under  which  it  had  been  broiwht 
before  him  dIoiUd-  bo  .dated  In  the  «der,  proceeded  to 
give  ju^ment  upon  the  case,  as  follows : — I  will  first 
conrider  the  case  independently  of  tlie  pi-oviso  in  tho 
agreement  of  August,  1837,  and  independeaUy  of  every- 
ihing  that  has  taken  place  riaee  the  bill  was  filed,  and 
connnemyself  to  tbe  mquiry,  whether  the  pkintiffis  were 
right  in  eontending  tiiat  the  Company  had  no  right  to 
commence  their  wOrks  until  compensation  had  been  fint 
made.  I  should  obeerve,  that,  on  reading  the  bill,  I 
find  the  case,  made  by  it,  appears  to  prooeed  npon  a 
mistake.  From  tiie  statetBsnte  of  the  bill,  it  wonld 
appear  that  the  ^ointiffs  are  acting  on  the  auppomltott 
that  the  Compaay  will  require  more  land  for  the  pur- 
peee  of  widening  their  bridge  than  ih^obtsined  under 
tlie  agreement  of  Almost,  1837;  onai  moreoTer,  that 
they  will  have  to  drive  pilaa  npm  land  other  than  that 
poiahased  ia  1837,  for  toe  iamporary  parpow  of  doing 
ua  wQtk  in  ywiiioa.  Aeo(awi|^  the  oompldat  « 
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the  bill  ifl,  in  tenni^  that  the  Company  imd  not  taken 
tilt  8t«pe  under  the  Lands  Claaeea  Consolidatioo  Aet, 
(8  ft  9  Vict.  e.  18).  Th»  bill  does  not  nSsr  to  the 
BaUway  Cleniea  Comcdidation  Aet  Then  b  a  ma- 
terial dutinotton  batmea  the  two  aots.  The  IiaadB 
Clauses  ConaoUdstion  Act  prorides  for  tiioae  caaas 
in  which  the  Cominoy  has  oooaaion  to  pnxcfaaae  land 
bdonging  to  any  ponon,  and  in  that  case  Tequirei 
the  Company  to  make  eompoiaation  for  the  rahie  of 
the  land,  and  for  all  consequential  damages.  The  se- 
cond act  (o.  20)  prorides  for  the  case  where,  the  land 
not  being  wtmted^  acts  are  done  by  the  Company  which 
consequeotially  affect  the  righta  of  third  persons.  It  is 
tinder  the  Lands  Clauses  Consolidation  Act  that  the 
plaintiffs  inmst  they  are  entitled  to  rdief.  Now,  in 
answering  the  qneetiooj  whether  the  plahitiffs  are  right 
in-  ^e  first  ioetanoe,  I  most  take  it  for  granted  their 
bm  has  proceeded  on  a  nUstake  in  that  reqwct.  It  is 
sworn  in  the  answer,  and  not  denied  by  any  of  the 
affidaviti^  that  the  woifc  prmoaed  to  be  dtme  by  the 
Company  is  the  widening  of  the  bridge,  and  tliat  all 
that  the  C(mipany  had  &a»  preparatray  to  it,  at  the 
time  the  bill  was  filed,  was  upon  the  land  Uimr  had 
purchased  and  paid  for  under  tiie  agreement  oi  Au- 
gust, 1837,  and  which  land  was  aftwwards  ouiTejred 
to  them;  and  that  they  had  not  mtend  upon,  and 
did  not  propose  to  enter  upon,  any  part  of  toe  lands 
of  the  plamtifia,  unless,  under  the  pronso  in  the 
agreement  of  1837,  the  land  purchased  in  1837  re- 
mains the  pluntifis'  land,  for  any  puipoee  whatioerer. 
The  ease,  tnerefbre,  is  not  me  of  a  company  entering 
npMi  and  taking  possession  of  land  before  it  was  paid 
for,  but  of  a  Company  doing  works  upon  land  already 
pnrehased  and  paid  far  in  1837,  whiw  voifcs  mlg^ 
Uijnrioasly  affiaet  the  plaintifiV  inieiest  In  the  mill  and 
reserridr.  One  questicm  I  hare  to  answer  is  thb— 
was  it  unlawfol  n>r  the  Company  to  eemmenoe  those 
works  before  they  had  made  oompensation  1  Thb  Comi 
does  intrafere  to  restrain  companies  from  exeeedii^  th^ 
lawful  powers,  unless  there  is  some  ape^^  eqnify 
to  the  contrarr  arising  ont  of  some  i^;reeme^  or  ctr- 
cnmstanoes.  If  the  lawfol  pewen  are  not  exceeded, 
the  Court  will  not  interfisre.  The  question  here  must 
be  answered  by  the  8  &  9  Vict.  c.  18,  (tiie  lAods 
Clauses  Consolidation  Act),  and  the  8  &  B  Vict.  c.  20, 
(Ae  Railway  Clauses  Consolidation  Act).  In  the  case 
of  the  pun^iase  of  lands,  the  84th  section  of  the  fonner 
aet  prorides,  that  the  price  b  to  be  pud  before  entry, 
okcept  entry  for  cert^  prdiminary  purposes,  in  cases 
pnmdedforbytheaet:  that  is,  in  cases  when  the  Com- 
pany, wantii^  immediate  possesdon  bdbn  the  time  of 
payment,  have  the  valve  ascertained  in  the  nrade  point- 
ed out,  and  pay  the  mraiey  into  court,  uid  girt  alKmd, 
the  Company  an  allowea  to  enter  before  the  prioe  is 
actually  paid.  This  clause  in  the  act  is  the  Important 
clause,  as  applteable  to  the  present  case.  Tmy  an 
prevented  from  entering  upon  the  land  befon  payment 
of  the  price  of  the  hmd  and  the  damagee  consequential 
upon  tne  purchase,  and  whwh  the  aet  says,  in  some 
cases,  are  to  be  ascert«ined  at  the  time  when  the  prioe 
is  ascertained.  But  the  case  of  dam^es  consequential 
lUKHi  the  exneise  of  the  powers  of  the  Company  upon 
t£«r  own  land,  or  npon  the  land  of  other  perscns  not 
oemplainins',  may  stand  in  a  different  position  from 
danaoes  wiuoh  an  oonssqnential  en  a  punhase,  and 
mnst  M  determined  by  the  8  &  9  Vict,  c  SO,  which  re- 
qnins  the  Company  to  make  compensation  to  all  per- 
sons «4i0Be  interests  are  injuriously  affected  by  the  acts 
of  the  Company.  Then  is  some  difficulty  ariung  out 
of  the  language  of  several  of  the  elansss  of  this  act, 
so  as  to  bnng  every  case  witiiin  them.  There  are  ss- 
veral  sections  of  the  act  having  reference  to  the  quee- 
tion  of  compensation.  The  question  arisn  under  the  4^ 
section  of  aet,  which  says  the  Company  diall  make 
c«ip«isattoB»andth^tbaanMnnt«f  wpuwitimi  or 


dami^  dull  be  asosrtnnied  in  the  way  pdated  (nl 
the  Lands  Qanass  ConsoUdatiim  Act,  bat  docs 
whether  the  damages  ahaU  be  aaoertsinsd  bafon, 
Company  begin  the  wqAb  upon  their  own  lead, « 
any  time  afterwards.  lathAeaasof  ZiArv.Inla 
Adol.  &  Ell.  124),  a  nmilar  question  was 
the  Court  of  Qneo^s  Bmudi,  nponaDUtiDiLteaj 
nonsuit.  The  jndgea  were  imammoodyrftyiuoB| 
it  was  not  unlawfu  fiv  a  cma^aj  to  eoacsMDM  *d 
(provided  they  wen  within  their  powcni  ahk) 
tbfnr  might  be  attended  with  danuHje  to  oOo^  be 
making  or  tendering  compensation  for  ezpaeMdia^ 
That  case  is  an  anthority  in  pdnt  The  pmi  q 
which  the  Court  proceeded  in  that  ease  wnda  'oft 
ticability  of  knowing,  in  nany  case^  wbedw  mt 
would  be  sustained  from  the  lawful  adtf  thiCa 
pany,  and.  If  it  were  certain  that  damage  mrald  tiBt 
the  diffioultyof  measnring  the  extent  olit  Is| 
case  tihe  damage  haa  been  mawrad  iemAitt 
know.  A  jury  ha&  in  fort,  asnsrtrinwl  wtoj 
after  tlie  work  was  done.  I  ham  read  thmiA  ' 
&9Viet.e.20^vwyoaHfii%;  and  I  thmkki 
found,  thaL  in  many  of  the  caaea  qmified,  ft  n 
absolute^  unpoarible  for  a  jury  to  meanntbedmi 
which  a  omnpany  might  be  bound  to  tendv  hehn' 
work  is  commenced.  To  si^  oases  tiu  nsaoBiii 
Li$ter  r,  Lobi^  is  ^ItoaUe,  and  b  mansws^ 
do  net,  howaver,  mean  to  say  man  in  this  cm  ti 
this,  namely,  that  I  think  the  aots  dons  bj  tbi  Q 
pany  at  the  time  of  filing  tha  bill  wen  aot,  ■! 
as  the  acts  themselveB  an  oonaenwd,  tudavwal 
assuming  that  to  be  ee,  then  u  noyrooiidlrwl 
tice  reqniad  by  the  aet  of  X^arUamaBk  M*i 
arid  that  the  aroHm  In  tha agTewni«tdhwlfc«l 
I  cannot  aoeede  to  tiad.  »"hy  tin  diMB| 
be  well  fimnded  between  an  entry  Sy  a  Con^q 
the  lands  of  a  stxanger,  attended  with  dmn  1 
tiu  lawfiil  acts  of  a  CoD^any  Wfua  tiuironlari,! 
pUntifia*  aignment  mnst  b^  that  ths  (>>mpio;, 
the  presat  case^  is  to  be  oonsidemd  and  tiMlKj 
the  present  purpose,  aa  eatariag  de  nsi*  t 
plaintilb'  land,  which  waa  pnrohased  in  Iw^^g 
not  oompnhend  the  ground  of  sach  aa  MjjlJ^"  ? 
objeotof  theprovHo^peantobeplsiEu  "^^^T"^ 
and  owner^p  of  the  land  panhssed  ^^^^'^S 
might  possibly  have  given  the  Company  »« JV* 
power  to  interfioo  with  the  mill-dam  am.™*' 
other  purp<Mw  than  thoae  of  erseti^  Rpai^  ■ 
maintaining  the  bridge.  The  agreement 
by  inforeneo,  have  empowered  the  Coii»»y 
with  the  plauitiflV  occupation  of  tiu  aulMaia  tn^ 
right  of  way  over  the  ba^  of  liu  rmnva.  iw 
fore  the  proviso  specifies  the  vety  ease, 
notwithstanding  the  purchase,  the  plaiirti»«« 
tain  tiieir  particuUt  rights,  as  thev  weeW  »"  " 
had  then  been  no  pnnhaae  by  the  Conp^^ 
the  right  claimed  by  the  Company™  f"^^ 
bridge  la  not  in  any  respect  deriwd  fiomwe 
of  1837— It  was  acquired  exclutively  mw^^^ 
Parliament.  The  Railway  Clauaes  Cwwg|^^, 
entities  the  plmntifis  to  compensation  for  dm'^jgi^ 
sequential  upon  works  done  ond«  ""5,  -«7Dmi 
but,  in  eetimatii^  those  danugea,  the  Y^^ii^t 
be  conudered  and  treated  as  the  owners  in  Pfr^S? 
land  which  they  had  purchased  and  y^fl^^ 
Then  is  nothing  in  the  proviso  moM'**|"!j?^w» 
It  appears  to  me,  tiiat,  if  the  plaintifi*  '^Tm  t 
earned  out,  it  would  reqnim  tiie  Co0p>^^^ 

second  time  for  tiu  land  iHiicb  tiiey  F^^Sr  ^ 
I  may  observe,  that  the  jJain*™  ""JStBtW 
that  the  damages  an  not  altogether  F<>?!?/Ae  t»0 
been  sustained  by  them  at  tiie  time  of  W«W  jj, 
This,  however,  does  not  seem  to  ■"•TT-S  «* 
qneetion  is-did  the  Coiapmiydaaa^in^^^^ill 
cemmeoeing  theae  woricaflf  tbqr » 
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krni  «Uc&  foHoired  wwdd  fUl  within  the  pro- 
Mil  tlu  set  The  qaa^im  u  «b6  of  vtaj  gmt 
at  t»  the  aonatr«eti»B  of  the  Rauwmy 
Cawlidttim  Aot;  and  K  H  <tMinUe  that  the 
Md  ha  ID  dwwn  np  m  not  to  pndade  the 
bm  htvte  it  IwtliM'  o«nndored  by  appml* 
rfftbdMUm  iL  Oat  all  piomedliigs  mut 
tke  phinfiA  Mjjng  the  Mrtib 
1%e  phhitiOB  cenwntiiiff  that  th«  Coaii 
de  the  qaestiai  in  the  omim  on  motion  and 
let  the  bUl  ho  diwulMcd,  with  ooita,  to  be 
pUntiS^  laeMing  tha  ooala  of  the  motion. 
t»  It  aaia  vUbMit  pirate  to  tht  tight  of 


OF  (iUEEN'S  EEKCH^Hxu&T  Tna. 

'  itlkB  Bozu  WicHAHtfn  AMuumia  Coh- 

nn.'-.raa. 
f  Mm  Mfmf  tato  a  MidbM  Oiifrw*  Ar 

t  Aawrf  MNta,        MhdtMf  l#    JtMuni  In 

' '  ^  *l!icSiSyfni!f^fl*' meSm^ hmiing 

w  K<y,  at  aOt.  M.  ^  Om.,  Pmymmi 

.  JToM*  10  ZoMim,    ON  A«ftr  oa 

'~    y  aU  LomUng  thwtof  on  Board 
fairm.    Wkm  tkt  Ship  wa*  at 

)  Aut  oa  Saardf  wkkk  wen  fySmg  raady 
miwkmwhokod  m^tmimitOOBtifft 
t^wm Nomm  om  to  JSha^mtd §0  imtaatd gg 

taar  wrfafa  to  awii^  y  lito       ami  afcg 
«^  IK  A^^intf  initfinr/  and  fAot  A«  anoAl 
>  d«  T^tnif  aarfW- (le  iVooM  0/ iVMltf . 
"^^Ita  Oe  JiW  allaol«inAMM#<ailpiM««f 

jwfarf  o»  Boarit  wndtr 
rHkumf  a  MaAa^  Gmtiwet' 
'frfd  case  stated,  that  the  phuntlff,  on  the 
"■y.  1847.  purchaaed  0060  ha^  of  rice,  then 
'  fa>  nare  been  ahipped  on  bo^  the  Edward 
it  Xadna,  and  then  expected  to  arrive  in 
liefcre  tfie  end  of  May,  1847.  Bong^t  and 
~i  were  r^Iarly  exchanged,  which  expreased, 
'  lap  of  rice,  ex  Edwsrd  Bilton,  were  to  be 
_  M  ptt  mm^k^  befbn  the  end  of  May,  at 
!  c«L,  to  be  uud  for  on  the  weight  being  aaoer- 
On  Uu  iat£  JannsfT,  1847,  the  plalnfllF  aoU 
■i^. '  "■B*  of  rice,  ex  Edwaid  Hilton,  at  an  advanced 
^^of  U  ed.  the  cwt.  Bought  and  sold  notes  were, 
vKmOii  tnmsaetion,  regalariy  exclianged.  and 
H"?****!,  tbat  OOOO  hug»  of  rice,  ex  Edwsrd 
2*"  to  be  deUrered,  as  per  sample,  before  the 
at  SOr.  M.  per  cwt.,  to  be  paid  for  on  the 
J*  Iwp^  aacerfadaed.  The  profit,  therefore,  in 
2"™ riwnad  arrived  before  the  end  of  May,  wonld 
ybwim  On-tho  18th  January,  1847,after  both 
T'lodiaae  and  sale,  and  while  the  rice  waa  still  ex- 
PjMti amre in  M^,  the  platntiflF entered  Into  a  po- 
■Tvui  the  defendants  fbr  000/.,  iQKm  erq^ 
yyaiykiMl  of  goods  and  merchandiaes  whatever, 
^^'l»io})el(M3mi,  m  board  the  Edward  Si^ 

VainUf  bef^nning  the  adventnre  upon  the 


l|todi  md  merchandiaes  from  and  immediately 
lord  Dnaaaa,  C.  J,,  J^tteaon,  ColeiUce,  and 


fdlowing  the  loading  thereof  on  board  the  aaid  ship 
of  Macha$,  The  worda  in  italics  wwe  inserted  into 
the  policy,  the  others  were  printed  in  the  common 
form.  On  the  2«tb  October,  1840,  the  Edward  Bilton 
was  at  Madras,  ready  to  take  0000  boga  of  xiee,  which 
were  lying  ready  to  b«  shipped.  1200  bags  were  on  board, 
and  4800  won  lying  ready  to  be  pnt,  hut  were  not  yst  on 
beard,  whn,  on  the  24tii  November,  1846,  the  ship  was 
blown  ont  to  saa  by  a  violent  gale  of  wind,  and  was 
dinaaated,  aad  so  iniured  that  ube  1200  baga  on  board 
were  entirely  ^ikd.  The  ship  was  ao  much  imnred 
tint  the  never  brought  any  of  the  rioe  to  England. 
The  1900  bags  were  sold  at  fiiadras;  the  4800  bags 
wore  sent  to  England  by  another  veasal,  hot  did  not 
arrivo  until  Jane,  1847.  Both  the  oontiaot^  tliat  of 
pnrehase  and  that  of  sale,  wcve  broken,  and  the  profits 
to  arise  on  the  ro^e  under  the  sseond  were  entirely 
loet  to  the  plaintiff.  After  notiee,  and  a  demand  of 
payment,  he  breast  an  aetion  of  covenant  on  the 
policy  naiaat  the  defandaata  for  the  whole  amount  of 
6001.  vahwd  in  the  pc^y;  to  whwh  they  pleaded, 
firat,  OBMpt  as  to  the  pr^t  on  1900  bus  &0.,  th^ 
had  nofnnAen  the  oonauati  &o.;  •aoonaly,  aa  to  the 
pvofit  on  1900  bags  &o.,  payiasnt  into  conrt  of  102/. 
The  qnaatien  for  the  Coort  was,  whether  the  deted- 
ants  wen  not,  mder  the  dreamstances,  liabla  to  pay, 
in  reflect  of  the  expected  piafita  on  the  rioe  waioh 
waa  not  shipped,  as  well  aa  in  napect  of  the  rice  which 
was  aotnally  flipped.  If  they  were,  then  jw^ment  to 
be  entered  mr  the  plaintiff  for  the  whole  amount,  with 
ooata,  &e.;  if  they  wue  not,  then  a  wMa  proeequi  to  bo 
enteiod,  as  to  part,  fte.,  wiUi  ooata  for  the  defiandants. 

Martm^  for  the  plaintiff.— Fiat,  the  subject-matter 
of  the  poli^,  in  the  preeent  case,  was  the  profit,  whioh, 
by  tbe  terms  of  tlu  oontractof  the  16th  Jannaiy,  19Q. 
ihepiaintUFwaaosrUdn  to  makevpra  the  safo  arrival 
of  the  sU^  and  rioe  in  May;  and  the  policy  is  liailar  to 
one  on  freqdit  or  ewnnriswon,  and  not  to  one  <m  goods. 
Soeondly,  wo  risk  attached,  in  Uw  prosoit  oaaa^  wh« 
the  diip  waa  at  Hadiaa  ready  to  receive  the  rice  en 
board,  and  the  rice  was  at  Madras  ready  to  be  ahipped 
OBI  board.  Tfaivdly,  there  was  a.  total  loee  of  the  Bub)aet- 
matter  Insned.  If  the  profit 'was  the  subject-matter, 
and  if  the  risk  had  attached  on  the  24th  November, 
Acre  waa,  beyond  all  doubt,  a  total  loss;  for,  by  the 
peril  whidi  then  fa^pened,  the  phunUff  lost  the  anb- 
ject-matterinanred,  and  every  part  of  it;  and  that  ia  the 
veiy  definition  of  a  total  loss.  If  the  policy  iarimtlar  to 
one  on  goeda,  it  is  oeneeded  that  the  riak  had  not,  on 
the  24^  Kovamber,  attached  upon  mon  than  the  1900 
then  on  board;  bnt  if  the  pcdiey  ia  iteiilartoone 
on  feei^t,  than  the  risk  had  attadiad  «n  the  idwh; 
fiv  it  has  besn  held,  tbat^  vndw  a  poUey  on  fiairiit.  **  at 
and  from"  the  riak  attaohes,  when  the  aUp  is  at 
tlw  plaoe  named  ready  to  receive  the  goods,  mid  the 
ffDoos  are  abo  at  die  ^ace  and  ready  to  be  shippad. 
(Jfon^poaMry  v.  A^Mfon,  3  T.  R.  802;  Thompooit  v. 
Tofkr.  6  T.  R.  4^ ;  Dtoaaa  v.  P Anton,  6  Fmg.  N. 
C.  filO).  The  mntarial  question,  therefon^  in  the  pre> 
sent  esae,  is  the  first.  Now,  that  the  sabject-matter  in- 
sored  waa  not  the  rioe  itaelf,  seems  dear  from  this,  tliat 
the  plaintiff,  at  the  time  of  the  inanranee,  waa  not  the 
owner  of  any  partkolar  rice,  which  he  could  insure. 
By  the  oontnct  of  pnrehaae.  no  property  in  any  rice 
paesed  to  the  plaintiff,  until  the  weight  of  the  ike 
alkoald  be  ascertained.  The  pldntiff  could  not  any, 
at  the  tine  of  tiit  inaorano^  nsr  would  he  have  beni 
able  to  sqr  at  any  time  dnmg  the  propoaed  Toyao^ 
tbat  lie  waa  Intenated  in  any  parUonlar  portion  m  the 
rioe  on  board  the  Edward  Butcm.  He  haid  only  a  right 
to  sneh  0000  baga^  according  to  aomple,  aa  the  owner 
might  elect  to  wdgh  over  to  nim  on  the  arrival  of  the 
ahip  in  London.  The  plaintiff,  then,  did  not  Insure  the 
rice.  What,  then,  did  he  insan  but  the  profiti  Thare 
ifl  a  diitinoUfai»  howavsr,  batman  the  piiofit  which  the 
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plaintiff  inBiued  ben»  and  that  which  m  araally  in- 
eani,  Tha  profits,  which  am  exdinaiily  iiunrea,  hj 
that  t«rm^  in  «  poUcyj  ara  thote  which  the  owner  «f 
goods  on  board  expeetc  to  make  by  the  difltemncQ  b«* 
twMa  the  inToicA prioa  of  bis  goodie  or  their  value  at 
the  port  of  hwdii^,  and  their  nurlcet  ^viea  w  valae 
at  the  port  of  dfScWse.  By  such  an.  uwKranoe,  the 
owner,  in  efi«c^  i wniaa  H»  goods  at  A'^wHeokr  nla*. 
He  at  the  Umft  of  tiia  inniianoe,  interested  ia 
the  goods,  and  iie  insarea  the  profits  as  an  addiUon- 
«1  pott  of  the  valne  of  the  good^  Sueh  a  ptdioy  js 
really  but  a  vala«d  policy  m  goods;  and  nsdar  Mcb, 
no  doubt,  and  as  was  conceded  above,  the  risk  does 
not  attach  until  the  goods  ar*,.  actually  on  bosid. 
But  the  present  plaintiff,  it  has  been  shewn,  woe 
not  so  interested  in  any  particular  porticHi  of  rioe,  u 
to  be  able  t«  iosure  as  owner.  He  could  not,  theo, 
insure  profits  in  the  ordinary  way,  Xlie  profit,  then, 
which  he  did  insure,  if  ha  insured  anything,  was  that 
which,  at  the  time  of  the  insumnoec  and  atwery  tine 
during  the  T<nrage,  he  was  oertaioy  by  the  turns  of  his 
eontraet  of  sale,  to  make,  if  the  ship  and  rioe  abould  Ar- 
rive safe  in  £nq|biad  in  MiQr,  lOtMiiffti  J^Y««r 
danger  is  of  running  into  non-insnrable  interest.  Sup- 
pose  I  n^ke.  a  contract  with  a  fymga.  merchant,  to  de- 
liver corn  in  this  country  at  a  particular  Um«,  and 
auppoae  therh  is  a  Teasonmle-  etxpeetsHsob  that  f  shall, 
if  the  ooni  <be  4riiverfed  at  that  time)-tiM)n-'>iiaBk«<a 
ttofuiderable  yA>fit  by  ^a  re^sal*  af  the  carta,  caa  I 
inswa  that  chalice  of  pMfit  j]>  Th6>c«e  snppMed 
wants  aomethiag -of -the  pieMntii^'  fint  'tiie  qotttion 
•sems  sanest  ithe  dootri»e»-tfa^'a>  peraim  can  only 
insuas.  a  sn^^tr-iDatteri  'whieh  vis^ta^pbld  aad  cor- 
poreal, thotagh,  if  he  have 'ftuoh-^saligeoi-matter,  he 
may  valoe-it^  dr  -state  bis  intsscst  in'  itt  ina  particular 
way.  Bntv<a  tiisve  any  nkthsftity  ^  Aab  -dootaioe ? 
The  iatenstf  which  apontw  iMnued  mnt-tovk  is  the 
«abj«Gt*ia»tter-of  the  insnMOee, 'ia  laid-  4lo«ra  corNAtiy 
by  Lawrence,' J.^  in  Luemia 'r,'€hta^Krd'(2  If^'R.SOZ), 
H«  aaems'  tet  aOinit,  that  an  laoorMseduitAMt  may 
be  the  snbjeet-maUer  of  insnntnosv^ 
Host  not  the  subject-matter  be-oeiporeal,  or  be  the 
matter  of  •  binding  contract  rklatiog'to  carpora^  nat- 
ter?] That  isy  prOT)abI;r>  the  voimt  ri^e.  1st  Arnold 
on  Insnranos  238)  it  i»  said^timl,' in  eider  to  re- 
«over  npoa  an  insnranee  on  pr(^fi1%4iie<a8Suivd  must 
alww,  wat,  had  tba  goods^  out  of  whiehthe  prafits  were 
axpeoted  toaiiw^not  beenpTSflrUited,  by  thainterreiiiiig 
loss,  from  arriving  at  their  destined  market,  siABfl  profit 
would,  in  faot»  ttav*  been  mAdft)  The  asswwd  h^e 
t»«ld  have  done  ao.  Frewht  may  be  insured  «e  iton&ie. 
(Ftimt  r.  Fhii^ii^  4  B.  &  Adok^ft).  Commiasion  also 
is  piwierly  the  eiibjeot>iAatter  of  hsmnoe.  (J^nrt  v. 
is  Mtmnm^f:  ^M«d  in  Park'im  Insunmos,  p.  063; 
Uanhall-on  Jnssvanee,  p.  IM).  In  JOav  v.  Olmr,  (2 
2f.  B.  a06},  the  aetata  of  an  AfHoan  sUp  wai  allowed 
to  insure^  agtunst  perils  of  tbe-  eea^  the  ^'eommiasion 
and  priwkgesV  which  he  was  oettun  to  obtain  upon  a 
laliB  vojULge.  Tbeie  the  8uirieot<^B)atteT  was  cleariy  not 
ooiperMtl.  'The  case  seems  identieal,  in  principle,  with 
the  preeent.  StoddaU  v.  Ifuahp  (6  Mee;  &  W.  224) 
will  be  r«lied  «n  by  the  other  side,  ^liere  ase^  however, 
two  disUneUons  between  that  case  and  the  present. 
First,  these  was  a  plea  there  denying  that  the  pluntiff 
had  any  insuibUe  interest:  feere  there  is  none,  but,  on 
the  contrary,  his  interest  is  adalitted  by  a  pay^ent  into 
court.  Secoodly,  Ae  very  ground  on  wliiui  tiie  deci- 
sion rested  in  Uiat  case  was,  that  tha  eantiaet  under 
which  the  [didatiff  claimed  an  intaitat  m  tfia  inofit  ln- 
anred  waa  v«xbal>  and  coald  not,  therefweahe  uifimed; 
whereas  here  the  eonbact  of  sate  was  binding  both  for 
and  agunst  the  pIuntifF.  JTnoa  v.  Wood  (1  Gemp. 
fi43)  will  also  be  cited.  Bat,  in  that  case,,  it  is  clear, 
bom  the  tarmi  ef  the  ohartarparty  zecitM  i«  it,  that 
the  plaintiff'  had  do  inters^  in  the  enmmtwfon^  which 


be  insured,  until  the  ship  arrived  at  Januca;  faft 

liability  of  the  owner  to  pay  bim,  the  freighter,c«B 

mission,  could^not  arise  till  then;  since  the^sraitte 

which  was  the  consideration  for  such  liability,  coi] 

not  ari^e  till  then  :  atid  tlie  ship  never  did  uiivc  nt  Ji 

maica  ;  and  the  plaintiff',  therefore,  never,  op  to  tl 

time  of  action  brought,  liad  any  iatAiKt  in  UisM 

misaioo,  which  was  the  subjBet«iatter<if  telMH 

Sir  P.  7%esijier,  (with  hiinjSsii0),forfteMm 

—It  will,bB>DUrtended  for  the  defendants,  tkt  fblfi 

not  liabls^-nntethe  terms  of  the  policy,  fi^  tkgl  m 

which  was  never  shipped  on  board  the  Kdnri  Bfltm 

and  was,  therefore,  never  subjected  to  anjrpail)  tbm 

must  he,  in  order  to  make  an  insurance  nfij,  m| 

corpus,  tlie  original  matter  of  the  iiisunuic*,tmrifl 

the  perils  insured  against  luay  attach.  Therew*!!! 

besides  such  corpus,  sucli  a  relation  between  thepeM 

assured  and  it,  as  that  the  preservation  or  lossofUtil 

consequence  to  him,  and  of  such  conseqiienceBDiTli 

atijirtjciated  in  law.    In  order  that  he  uayreoiniOTii 

the  insurer,  the  assnred  must  shew  both  tlutidito 

and  that  tlie  corpus  has  been  in  peril,  indlMSMfeie 

It  is  not  denied  that  titara>WSc-BOiBa  incoijaoll 

terests,  which  may  be  caHddiSBttwseinerii,  Mwail 

the  ownenship  of  goods  corpoKal,  ^idiaairli|H 

Freight  tnav,  no  doubt,  oe  insured  eo  Mfll 

freight  is  n  benefit  derived  by  tiie  owner  of  I  iSfWi 

the  employment  of  it.    Nwebnt  tbe  oimtfof  tuiii 

con  insure  freight.  So,  itis-notdenied,  that  pr 

be  insured;  but  it  is  only  a  petaon,  proving ftij 

in  the  cargo,  wlio  can  insure  profits. 

]fi  KaMt,  211!).    In  Ltirena  v.  Vraufurd  (SKl 

tlitj  subject-matter  injured  was  ships  RiwjoM 

disputi;  \v(i3  Its  to  the  iiitere.it  of  ihc  coBinii: 

those  ships  and  goods.    It  seems  to  beco 

case,  that  there  must  be  a  corpus  on  «bi(ii>| 

attach.   But,  if  the  plaintiff  be  right  iaU|1 

timef^peHcat  peliajy  it/id  onlyaa'iBiB 

eertain  contstct  will  be/fidfilled.  Itlsa  ; 

profits,  which  aretoMise  lufidera  contnet,! 

are  totally  unconnected  with  goods.   Is  thoii 

in  which  such  an  interest  has  been  htH' 

KtiOB  V.  Wood  (1  Camp.  542)  is  direcUyi__ 

plaintiff,    [^l^attesoti,  J. — Have  you  not  aiaii 

there  is  some  relation  to  goods  in  the  presmt' 

Iliive  you  nnt  admitted,  by  your  poyment 

tliat,  if"  fill  the  ^Eudds  bad  been  on  board,  the  dAnw 

ivoiild  have  been  liable  to  pay  for  all!  Doe6Bflttj 

bhew,  tliattlicre  was  here  nii  insurable  intcrest,uitlu 

yuTir  only  coiitentiou  is  as  to  the  coDimeDceroentnl 

risk  i]    They  seem  to  transform  an  inBuranesoart 

into  one  on  ship  luid  goods.    Suppoae  all  tie  ij*' 

been  en  bOard.-«adi  &at  tka  ahip  had  been  »  ^ja 

as  not  te  he  lableito  eun^to  Endand,  but  tbtt  tin  t 

had  not  beent  li^atadh  .WMftU^Ui4.ii»aRn  b^,'' 
liable?   To  nuke  then  to,'U«iastbe  sigwdtteH 

delay  of  the  voyage  would  have  madifcthf  ddo 
liable;  but  Atidereon  v.  fTofllt  («[MiA*3  , 
£verth  v.  Smith  (lb.  278)  are  autboritiai  tetgj 
trary.  In  Hwru^  v.  Lushington  (16  E<^^ 
policy,  like  the  present,  was  "  at  and 
Iniif,'h,"  beginning  the  adventure  upon  tlie'pwl| 
the  loading  thereof  at  Gottpnl)ureh;  and  it^li 
that  the  risk  only  iitt.nlu-d  <ui  ^'oocis  shippfdity'^ 
burgh.  All  tbe"  cati'S  t-liew  that  there  murt'i 
ahviiys  a  corporeal  tangible  subject-matter  mp* 
that  then  several  interests  in  it  may  beiiisn'«'„J 
is  really  the Judgment  in £kociMa&  v.iMt?)  (6'^ 
W.  224).  But  here  no  subjeet-matfei^  in 
{daintiff^  waa  i^oested,  has  ever  be«i  is  P^-  ^ 
sea  damage  If  they  are  right,  ever  hspiw>«» «  ^ 
haiipen,  to  the  sabject-mattar  lasaiedl  a 
miles,  in  reply.— It  u  asid.  te  hi  o««»^,£S 
plaintiff  to  ai)gue  that  iti^wnliffieSS 
contnet  of  the  Ifilit  Jasvaif 
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£it^iact««HitnotwoiiM  not  Imb  iUegi].  Tb« 
iaZmMar.Gmtfifntan  luge  snoogh  to  antbo^ 
jamb  in  inmiDee ;  fcnt  it  is  not  neceasuy  to  go  m 
Tbc  pdicj,  in  tM  pKwnt  cms,  is  a  contmot  that 
mU  not  be  mmaked  from  olitalmBg  that 
vUcli,ifitbe  gMMs  wire  in  Hay,  he  is  sure  t6 
taieribe  ctmtnct  cf  aale«  bv  reaaon  of  any 
tmauriA,  to  the  goo&  when  loaded,  or  to 
ber  Hnfatat  the  port  of  ahiptoeni.  The 
»,  wbtOm  Uia  vndetwrittfn  hate  insnnd 
Iku'  all  the  goods  ware  loaded  en  hoard,  or 
tiB^  Mom  Uiat.  To  aqr  that  tfaa  plaintiff, 
,  ViVrt,  iroald  dmge  an-  iBmanoi  cot  ftooda 
ib'Mi  ddp  and  wwdi^  ia-lo  Iwg  the  on^WM. 
t%jtl]Bt  me  |ielicnr  Is  en  fvoAu,  oddis 
'tbiti  the  aamed  anaH  not  -be  preTtnted 
^  thftobjm  damage  twtfie  goods  or  ship, 
n  w<ob  ia  the  eenmaa  fcrm  which  vottM  in- 
goadv;  etbeia,  which  would  insliye  the  ship ; 
B-  ip  iasnred  hmi.  Tie  words  **  profits  m 
hnM.  TheaDlywaytD^Tclefibcttothein 
r^tiwpnfiUianthesabJeet-i&attei'iiMured, 
'  SK' inswed  "both  against  any  danu^  to 
mhHvd/and  to  the  ihlp  When'  ahb  and 
both  ibady  at  the  peirt.  The  whelii 
,  tnxw  ap(tti  tlii»^wlnt  ^na  ituwredl 
Ml  Out  hi  ws0^Mflts  on  gattdi, -to  «oibe  hy 
i  fiUte^  wliiei  -Irertf  iMMaA.  JUw  they 
iMIypatUaef  the  seb.  Jkiw  tbay  ttFtaUy 
biciiise>th»^aniage  whiA  happnied  haa 
lA;plaMtiff'  firamiiE«vfng"iiaiy  piwt  irhM^- 
'fmtmi^f^h*  gr^^  oWners  of  (Ms-rtbe 
«tiMt|aKoiaffiyrini41u  toUwl  ttnderwhieh 
■••Mia.  Mf  'tkey>ha4inafle<tbto  InetiraMe 
dtmktikr  oa  gbodajlbey  ^nld  not  faav^ 
« tbe  Bcond 'until  the  rine  was  on  beard; 
/kareneovered  th»  mat  thing  In  another 
■pKlb^O'  2  would tettievHlnn  this  insBV- 
oa-flidBhip.  Tbiy  ooaldnot'lme  irecovtfKd 
■eaea  fooi^-  becBweethei-iAk  would  ndt 
iaitb^goodawerici&-boaitft.  TheyoooM 
'  SB  1^0' iiunranco' of)  the  ship,  beoause 
hJiToi  attac^M^ 'when  flw  ihip  was  At 
lIpMlUs  jjMiiiibce:«B  vMtfi&fhe  tiA:  at- 
tsricei  first,' wlwnHn  ship' and  goods 
at  Uadravk  and  agitin  ^hen  the  goods 

fcfcjiT''   '  ■  ■'  Oir*  adv.  nat, 

2f|*l>uN,  C.iS^  mfw  dcAlvared'tfae  jud^fiMnt  of 
W^ltp*-UtfBiitB.tkig  «he  ifectsaeat>olm;'hh  I^- 
9"*''%w  the  'dn*  of  £w«fi«'  ^l  iJna^d,  in 
pOK.'iSui3eo^  :dl«)y  thAw  i»  80  aoubt  that 
g»Wbi  sa  ipfnttoneei  vpoii  -profits;  but  it  *ab 
3fM>(«UMpartbf  Has  delkudaBt^  that,  to-gire 
*  naa^e  i  iatwwt.-  'the '  goods,  out  of  i\^lch  the 
IHuiaii tvniie,  mu^t fcave  heeBOtt  board  Aie  ship; 
fiw  tlu»  eau  was  within  the  principle  of  the 
meUtdt  T.  iMtn%(«  lfa6.-&  W.  2S4)  and 
g"^-  l^ot(^i(i  CaKip.  642).  Both  fltoaa  cases  are, 
diMsngaiahabfo  fstm  Oie  inwaent.  Ai 
2wiT.i>sAA^  thprvwm  no  >hiBdiii|^  contract  An- 
r"^  'I'*  {dalntUb  of  th«  goods  from  which  the 
2***"  to  wifiej  theT  ha^  as  okserred  by  the 
legal  inkTMt  wbateter  in  the  subject- matter 
^  .awwaee;  there  was  merely  an  expectation  of 
{^^■^•o  tiie  paitof  the  {datntifls,  founded  on  a 
tet^?^  of  the  Tenders,  which  was  not  binding 
?■  «m;  md,  tiieiefore,  the»e  was  no  insurable  in- 
^  n  Ike  jiRseDt  caw,  the  plain  tiff  had  pur' 
JTS* "»  %  a  TaUd  tnd  binding  contract,  and 
"  P^vu  fixed  and  ascertained  by  another  valid 
oAend  into  by  him  with  his 
]™**  hi  the  eueaf  JTao*  r.  Wood  the  Teasel  was 

k  ta^L^^!'**''*  ™y«ge»  >»  ott|P>  w»  ready 
^^'■Mand  wngK  npmi  whidi  tiie  nioftts  wore 


bonnig^  obserred,  the  inlereafc  of  the  aamred  was  the 
expeetetioB  of  an  expectation,  which  was  not  an  In- 
sonble  interest.  In  the  present  case,  the  ship  was  ac- 
tually at  Madras,  where  the  goods  were  lying,  ready 
to  be  pot  on  board,  in  pursuance  of  a  valid  contract, 
and  part  actually  was  on  board  at  the  Une  of  the  loss. 

It  appears  to  us  that  (he  case,  in  principle,  falls 
withhi  theae  cf  />eMuvv.  rAnaon, (5  Bbig.  N.  C.  619); 
Miller  t.  Wane,  (4  B.  &  C.  588);  FHnt  v.  £« 
MentrieTf  fPork  en  Insoranee,  p.  068,  last  ed.);  and 
tfaa^  where  there  is  a  l^ial  certainty,  that  profit  will 
be  made  if  goods  arrive  and  that  Uw  Moda  are  xaady 
to  be  abii^tea  under  a  i«Ud  eontraet,  ume  Is  an  In- 
•maMe  ntenat;  and  that,  if  the  loss  arises  frtnu  4 
peril  iMnied  against)  such  as  the  perils  of  ihe  se&, 
the  tmderwritcn  are  responsiUe.  The  risk  of  loss 
profits  attached,  when  tn»  veeset  was  al  Madras,  ready 
to  take  fa  her  iaxgOf  and  had  aetuaHy  bwin  to  take 
it  in ;  and  the  less  occurred  by  the  smp  being  blown 
off,  and  sustaining  too  mnch  damage  to  take  in  all  the 
cargo,  whieh  was  a  peril  of  the  sea. 

Upon  the  whole,  m  axe  <^  mrfnion  that  the  pl^tiff 
Is  entitle  to  our  jndgment.'<^-.^i{rM«N<  ybr  floMifi  , 

SITTIJJGS  IN  BAKC,  AF^R  HILARY  TEEM. 
iUfi.  r.  Tn«  Jcsncaaiw  Lunwar.'— Si* 

i^a»/iieiisiin!j<c(,  (S6  Qto.  8^  a.  Mi  i,  Cmmiui^nm 

.  laere  directed  to  dt»oeiiain.amdi^imh 
tie  fneroffe  PHee  of  a  Stukel  of  fVMa  ^  Tioeit^ 
imeYeanhefote  thePatmnfoftheAetifor^ePw^ 
poet.  4/*  ifiraig  a  Oe$H-rmt,  to  he  paid  to  ike  Bedor  in 
lieu  4f  ZbAea,  t^the  AM  Jamuay  and  the  6tk  Jmly  4» 
every  Yetu\  tlm  Jlret  Pcgfm^t  u>  lie  made  en  inch  of 
tioee  J}ayi  at  theVmmdatioMre  should  direet.  AndU 
ua* emute&^ihdtitdHMld  be laaifiil  forth* Bector,  or 
the  LoKiSaaBHers  liable  to  the  Oorm-remttt  to  at 
the  <^ter*er  Seetiome  holden  m  the  Week  after  Evter 
next  afier  Ote  eitpiration  of  7\iieaty-^  Yeore,  to  be 
eompmedfrem  the  making  ef  Ae  eaid  Aieardt  merit^ 
$iven  NeHee  fti  jamuuf  prec4dim0y  to  have  ^foArtefort 
appointed  far  re-aeeerUmb^  the  aeeraae  Price  of  it 
£v$hei  of  Wheat  fat  3^eeiUy-me  Yeore  lAeitiaet  pattf 
wAd  Hdre  to  report  to  the  Quarter  Beteieeu  enJufytOnd 
the  Covrt  cjf  Quarter  Seieiom  toot  to  order  the  Cbm* 
rent  to  he  inataeed  or  dmiuitbed  aeeordimgfy,  from 
the  ha^-jrearfy  Hngf  cf  Prnmad  next  ■  qrMr  simA 
Order,  and  so  from  Time  fo  Time,  al  the  £itd  ef  emf 
TmnijMme  Yeark,for 

The  Oemmieeumere  maeU  their  Award  »A  Auguet,  1809. 
£i  Janu^ty,  182fi,  Notice  vat  jn'tan  iy  the  Reatbr  of 
hit  Hrisnlioii  to  mppfyat  the  mm  Header  Settione  fw 
the  Appointaeem  ef  Three  ArUtrqtera  u»d^  the  Act, 
hey  were  adx  vdinfly  appointed  m  the  eaidEaetir 
iSeeeioaa,  and  knhrted  M  the  Midemmder  Seuietu  i* 
that.  Year,  at  wMnl  att  Order,  alt^nug  Ihe  Ammmi  ((f 
the  CStm-rmtt,  ww  awKb. 

InJmmuy,  1847»  NeHee  vat  aieen  ly  eertedn  Iam^ 
owhertiff' their  ^Oemtiontoi^ffyaftke  next  JSaeter  See- 
eione  for  the  Appomtmmt  of  Thrm  ArUtratore  under 
0te  Acti  and  an  AppUeation  teae  made  «eeon2aMr^ 
which  wot  routed,  on  the  Chvmdef  He  being  too  me: 
—ffeldjfrtty  that  the  Appliemion  for  «  Be-atcerte^ 
meat  of  the  Kahte  ^  aBiuhet  of  Wheat  eotddonfybe 
made  at  the  expiration  ef  Tum^y-oue  Yeare  from  the 
latt  Appoifttment  of  Awdtratore. 

Seeendfyt  thtU  the  AppHeaHen  to  the  Rater  Seeiiontin 
1847  wae  tea  Ime. 

Mandamus  to  the  justices  In  and  for  the  parts  or 
division  of  Linds^,  In  the  county  of  Lincoln,  recited, 
that,  by  Stat.  80  Geo.  3,  c.  cvii,  "An  Act  for  dividing, 
aUotU^,  draining,  and  improving  the  Commons  and 
waste  Gmmnds  withm  the  aeveral  Pariahn  of  Epworth, 
HaKey.  Belton,  and  Owston,  in  the  Ide  of  Axholmc^ 
In  tho  CovBfy  of  U&coli^  and  abo  fbr  makii^  a  Con* 
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penntion  for  the  TKbea  gAAag  from  the  said  Com- 
mons, end  from  certein  other  Lende  wlUtln  the  aaid 

fuimee^*  it  vbb  recitedj  thst  tt  had  been  agreed  that 
aD  the  tithes  arising  from  sach  part  of  the  said  com- 
mons intended  to  be  incloeed,  dirided,  and  aUotted,  as 
ehonld,  by  the  general  commisrionen,  in  their  parochial 
diviiion,  be  set  out  as  the  proportion  belonging  to  the 
parish  of  Epworth,  and  also  out  of  such  of  the  sereral 
messuages,  open  fietda,  and  ancient  inclosed  lands  within 
the  parish  of  Epworth  as  were  then  subject  to  the 
payment  of  tithM,  should  be  for  ever  Uiereofter  extin- 
guished ;  and  that,  in  lieu  thereof,  a  full  compensation 
mould  be  made  and  set  out  nnto  the  rector  of  £pworth 
tsaA  Ufl  eoceeMWCBL  for  die  titiws  and  other  dues  aridi^ 
out  oi  Bueh  part  of  the  said  oomm<mB,  by  an  allotment 
of  land  and  yeariy  tithe  or  oom  nnti^  in  manner  and 
■abject  to  tiM  TariaUtm  thraefaiafter  mentiraed ;  and 
for  the  tithes  of  the  sereral  messnages,  open  field 
lands,  and  ancient  inclosed  grounds  within  the  parish 
of  Epworth;  and  all  other  ecdeeiastical  dues  ariidog 
ont  of  or  from  the  asid  pariah,  except  Easter  offerinss, 
&e.,  by  the  payment  of  the  yearly  sum  of  420/^  to  be 
cha^w  thereon  by  way  of  com-rent  by  the  special 
oommisrioners  appointed  for  the  sud  parish  of  Epworth, 
in  the  maimer  and  subject  to  soeh  variation  as  therein- 
after mentioned ;  and  that  it  was,  therefore,  in  and  by 
the  said  act,  enacted — FThe  writ  stated  the  enact- 
ments for  carryiiw  the  said  agreement  into  execution.] 
ThaL  by  the  said  act,  it  was  further  enacted,  that  it 
dunild  uid  might  be  Uwful,  as  well  for  the  said  rector 
of  Epworth  anfl  his  sacceasm,  aa  also  iat  any  one 
more  of  the  add  owners  <a  proprietors  thereby  made 
liable  to  the  payment  of  corn-rent^  and  of  the  sum  of 
42(tf.,  thereinbefore  directed  to  be  p^d  to  the  rector  of 
l^pworth,  and  aesessed  to  the  poor-rate  at  the  sum  of 
Vm.  or  upwards,  at  their  respective  proper  expense, 
by  writing  under  their  respective  hands,  to  apply  at  the 
first  quarter  sesaiona  of  too  peace  to  be  holden  in  and 
for  the  division  of  Lindsey,  in  the  sud  county  of  Lin- 
coln, in  the  week  after  the  feast  of  Easter  next  after 
the  enuration  of  twenty-one  years,  to  be  computed 
from  the  making  of  the  sud  award  bjr  tiie  sud  com- 
missioners, having  given  notice  of  such  intended  appli- 
cation in  the  London  Gazette,  and  also  in  some  news- 
paper usually  circulatiug  in  the  scdd  coontv  of  lancoln, 
so  long  as  any  sboold  be  published.  In  ue  month  of 
January  next  preceding,  to  have  three  persons  named 
and  appointed,  by  the  justices  then  and  there  asaem- 
bled,  to  be  arbitrators  or  referees  for  inquiring  Into  and 
ascertaining,  by  means  of  the  London  Gazette,  so  long 
as  the  returns  of  the  average  prices  of  com  and  gndn 
should  be  published  therein,  and  in  case  of  no  such 
publication,  then  by  such  ways  or  means  as  they  should 
think  equitable  or  proper,  the  average  price  of  a  Win- 
chester bushel  of  good  marketable  wheat,  within  the 
Btdd  county  of  Lincoln,  for  the  twenty-one  years  then 
last  past;  which  stud  three  arbitrators  or  referees,  or 
the  major  part  of  them,  should,  by  their  repor^  to  be 
made  and  delivered  to  the  court  oi  quarter  sessioDs  to 
be  held  the  first  week  after  the  feast  of  the  Translation 
of  St.  Thonas  the  Martyr  dwnee  next  ensoing,  set 
forth  such  average  mice;  and  in  case  It  shoald,  by 
soeh  report  ^W**^  average  price  of  a  bushu 

of  svdi  wheat  IS  more  or  less  than  the  average  price 
thereof  set  forth  in  the  sud  award,  by  the  value  of  Sd.^ 
the  said  re^ective  yearly  corn-rents,  and  the  aud  sum 
of  420^.,  and  the  several  proportions  thereof,  should  be 
Increased  or  diminished  aeecxduigly,  in  the  same  pro- 
portion as  the  said  average  price  should  appear  to  have 
mcreaaed  or  diminished,  wnich  should  be  declared  by 
the  said  court;  and  the  said  several  rents  should,  from 
the  half-yearly  day  of  pa^yment  next  after  snch  order, 
remain  and  continue  issumg  and  payable  as  aforesud, 
out  of  the  sevetal  allotments  and  other  lands  to  be 
diaiged  by  tiie  said  award  with  such  respective  yearly 


tithe  m  com  raitL  or  snmrof  nMnegr,iiiitO  the 
should,  at  the  end  of  twen^Mme  jmn  thn 
ensohig,  be  agidn  varied  by  mit  ^ifSa&mt  ■ 
such  manner  as  thereinbentn  is  meatieMl;  ai 
from  time  to  time,  at  the  end  of  entv  twa^ 
yetfrs.  for  ever,  as  by  the  s^d  act  of  Famsmeet, 
ence  i>e{iu' thereunto  had,  will  more  follf  sad  it 
appear.  The  writ  then  stated,  that  titt  eomnm 
in  the  si^d  act  in  that  behalf  named,  rathe  lltl 
gust,  1803,  made  their  award,  in  punuanosofttti 
tions  and  provirions  of  the  said  act;  anitlH^|n 
to  the  provirion  contained  in  the  saidM^Mfa 
was  made  at  the  Easter  aesaions,  hdd  st  torn 
1820,  for  the  dlvidon  of  Lindsey,  in  the  Mri 
LInooln,  being  the  foast  of  Eastornaxt  a(hfAi«| 
tim  of  twentynme  yean  from  the  niAiHgtfte 
award  of  the  oommiarionen,  by  tlie  Am  netgrri 
worth,  having  givut  dne  notice  thereof  hi  tlx  ■■ 
Janwuy  preoeding,  to  haTc  three  penou  ifiPibMi 
the  justices  thm  and  there  aaseanUed,  to  benitt 
for  iDquiring  into  and  aaoertuninf  the  ansagsid 
a  Winchester  bnshd  of  good  marketsblewlnlfil 
the  said  oounty  of  lincoln,  for  the  iwailr-aM  | 
then  lot  past;  and  that  the  said  tfane  sAiM 
referees  were  aocordiogly  duly  a^ipoisted  br  tbi  ( 
and  tiiat  they  duly  made  and  presoitcd  mat  n 
settfaig  forth  sneh  average  price,  to  the  eomtcffl 
aeasiouL  held  at  ^rton,  in  July,  18Sf ;  and  It  «ij 
deolared  by  the  said  oonr^  that  the  ml  eoiH 
sum  of  4S(nL,  payable  to  Hie  rector  of  ^««tl^i 
preeedfng  twen^-one  ywo^  in  lien  of  ttti|  < 
be  ineraued  aeooxding  to  the  average  thenh^ 
from  tlie  Ath  Janaary,  1SS6,  oBtO  AaM 
twentyHme  yean  then  next  ataaio;: 
Easter  quarter  sessions,  htrfden  at  Kiitw,  j 
of  lindsey,  in  the  county  of  lincoln,  in  tM7,«| 
cation  was  made  by  the  proprietors  of  uiunMgi^ 
field  hmd^  and  ancient  inclosnres  witluB 
l^iworth,  having  given  dne  notice  thnerfia  mm 
of  January  preoe£ng,  to  luve  three  peraaui 
appointed  to  be  arbitrators  orrefenesnn-iiMl 
average  price  of  a  WiwJiester  boafael  ^ 
thecoantyofIanooln,for^etwentyHnM] 
past,  and  re-ascertdning  the  oton-reut  I>4^!V^ 
said  proprietors  to  the  rector  of  EpwwttW^ 
twwty-one  vean :  that  the  Kctwof^Wwft 
the  sMd  Implication,  on  the  ground  thst  it  ini|*' 
and  ought  to  have  been  num  in  the  J^'^^Jfi 
ceding :  and  that  the  justices  at  the  said  "t?**!! 
the  application.  The  writ  then  oomnwiMl  vm 
eater  oontinuanoes  upon  tiie  asid  spplicattop.  *| 
make  an  order,  as  <rf  such  last  B"*™  T^S^Ja 
naming  and  ^pointhig  tiiree  persooa  to  w  n*? 
trators  or  referees  for  the  purpose  aforesiioi  ftc. 
that  the  sud  application  was  made  too  late,  nonsi 
said  justtoes  had  no  legal  power  to  cfitertuitiM 
application.  Donnrrer,  and  joinder  ^""r  ^ 
lowing  points  for  aigniiient  were  stated  «  "^S 
the  rector :— That  as  the  award  was  °>■°^*^j 
Angnst,  1803,  the  fixat  application  for  a  w*"'"- 
of  m  aveim  was  made  (in  oomplittu* 

Uie  act)  at  the  Easter  siaaioDa,  182St  J^jS 
Easter  sesalons  **  next  after  the  'I'&'S^JTi 
one  years,  to  be  eompnted  from  **J?t2— « 
award."  The  order  of  sesrioos  «7*^*1J,I< 
was  made  (in  acoordanee  with  the  mat  "^ag 
July  sesstoos,  1820 ;  and  »  tventjrHSW ^ 
next  ensoiDg,'*  vis.  from  ti»  jam  l^JS 
expired  in  July,  1846,  a  fresh  tw«ity-«"  J^i  « 
would  commence,  and  the  ftyraatb  ''J^^  I 
from  that  date ;  and,  consequently, '^Mitit 
the  K-^aeertunmentofsQchfieahaventfiWG^ 

been  made  with  such  view  at  the  P^.^'JrJiJot  t 
sions,  viz.  Easter,  1848;  for,  oth*»"^.|jLJrtii 
the  act,  which  was  to  imoie  nna""'*'^'* 
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'  tjdts  oF  tweoty-one  yean  for  the  doratlon  of 

ip<  fujuiiRts,  snbseqnent  to  the  first  payment,  via. 
.iDEust,  1803,  to  July,  1826,  and  for  the  ascer- 
-t  of  the  new  averages,  and  for  the  declaration 
neir  averages  by  the  court  of  (jimrter  riessiom. 
tewhollydeftdted.  That  such  ajudiciiti"!!  could 
it  nasie  at  any  stssions  other  than  the  Easter  ses- 
Bii,l&;^.  The  demurrer  was  aigned  at  the  Sittings 
iBKifter  Hilary  Term  *,  by 
M^tbe  proMintna. 

~  Ihtiser^  oontr&. — The  application  at  the  Ea»* 
,iBl817,wa«intimfl^  TfaatwMity>onejr«  _ 
'after  fuch  order"  an  to  oomnience  from 
1^  payment  nnder  the  new  average,  not  from 
lof  the  preceding  twenty-one  years.  ThB 
tor  the  last  change  was  made  at  the  Easter 
J5,  and  the  first  new  payment  became  due 
January,  10-20,  that  being  the  first  half- 
of  payment  next  after  6uch  order  to  change 
■was  made;  and,  therefore,  the  twenty-one 
~  It  ensuing  date  fnuaJannanr,  1826.  [He 
r,  "Statute,"  I.  2.] 

^y.  Ciir.  aih.  TuU. 

tx,  C.  J.,  now  delivered  the  judgment  of 
he  qnwtion  nused  in  this  case  is,  whe- 
I  Ration  to  the  eonrt  of  quarter  seBsions 
vl^r,  1847,  to  impdnt  arUtntota  to  ascer- 
iet  of  a  hmlhd  m  wheat  fbr  the  last  twenty 
rtbe  provisions  of  an  Inclosure  Act,  35  Geo. 
u  too  tate. 

l  iUtei  that  it  had  been  agreed  that  a  sum  of 
'  to  the  variation  after  mentioned,  should 
srector  in  lieu  of  the  tithes  of  the  old  in- 
,»oda  corn-rent,  to  be  fixed  by  thecommis- 
«d  in  the  act,  in  lieu  of  the  tithes  of  the  new- 
llanils.  It  directs  the  commissioners  named 
"isortain  and  to  set  forth  in  tlieir  award  the 
iof  a  bushel  of  wheat  for  tweiity-une  years 
W  jHaiiigoftlie  act,  and  to  set  forth  what  I'jnan- 
^""•luat  wonld,  in  their  judgment,  according 
■'■P  price,  be  equal  in  value  to  the  agreed 
nBtt  4a){,j.flotba^afterthe  award,  the  tithe* 
mtatb,  be  an  aacertuned  quantity  of  wheat, 
"*rnlHeof  whidi  mi^t^of  course,  floctuate 
Bttitiiae.  In  orderto  meet  each  fluctuations, 
provides  for  the  re-ascertainment  of  the 
-■■mI  of  wheat  at  intervals  of  twenty-one 
"WBd,  either  by  the  rector  or  any  tithe-i)ayer 
tWiaaoant. 

fttnitiJed  by  the  prosecutor  of  this  writ,  firat, 
Jatr  f^riy  wjk--  absolutely  bound  to  tlu'  invcise 
I>f^nty-(jne  years;  but  that,  suiiposing  huch 
)  hare  fiaased  without  any  ajiplication  fur  a 
It,  another  period  of  twenfy-oiic  years 
on  and  biml  the  partii's;  ;ind  clthoi-  of 
I  any  year,  make  the  application.  AVe 
>t  tbe  true  conatmctioii  of  the  act.  We 
the  Leg^dature  to  Imts  attached  ai^ 
to  the  particnlar  period  of  iwmty-one  yean 
ice  to  any  other  period,  but  tiiat  the  ohviou 
^l^^astofix  some  recurring  period  {in  itself  ne- 
'■■'^■"irljitrary)  at  which  alone  any  change  should 
I  so  that  partiea  might  know  clearly  on  what 
riood  as  to  the  amount  of  payment,  and  not 
>  popetuaL  snnrase,  or  be  watching  for  a 
hB^  OB  mm  lu*  or  the  other,  to  make  a 

question,  therefore,  arises,  viz.  whether 
■sesFions,  1847,  at  which  the  npplicafion  was 
'■■•etthe  fxiiiratioii  of  a  period  ot  twenty-one 
•""iling  to  tae  true  construction  of  the  act,  or 
flu*  W|hMtia«.  took  ^tace  at  the  Easter  ses- 


iNftreM  lteMa,  &  J. 


and  Fatteaon,  J. 


Kow,  the  act  proTidae  that  any  i^Ucation  to  the  eeo- 
tiona,  to  appoint  arbitrators  to  re-ascertain  the  average 
ralae  of  a  bushel  of  wheat,  ehall  be  made  to  the  Easter 
aenioiu,  previous  Dotioe  of  intention  to  apply  baring 
been  given  in  Janaary ;  that  the  arbitrators  dull  be 
appointed,  and  shall  maJca  their  report  at  the  Jnly  sat* 
BHina;  and  if  the  difference  in  valne  from  the  preTions 
aeootainment  exceed  3d.  the  sessions  shall  direct  the 
money  for  Hie  next  tw«ity-«ue  yean  to  be  inoreased  or 
decreased  in  proporUtm,  from  the  half-yearly  da^  of 
payment  next  after  snch  wder,  and  so  fnm  time  to  tmie 
at  the  end  of  every  tweaity-oiw  yeanb  far  anr. 

As  the  Eastu  sasalODS  were  uced  nr  the  time  of  ap- 
plication, and  as  the  time  of  year  when  the  oommu- 
ttoners*  award  wonld  be  made  was  uncertain  when  the 
act  passed,  the  first  period  could  not  wdl  be  exactly 
twenty<oneyear^  unlesi»  indeed,the  award  had  b^penea 
to  be  made  on  the  verr  day  of  an  Easter  aeadon :  there- 
fore the  act  provides  inat  the  first  application  shall  be 
made  at  the  Easter  sessions  ntxt  aJUr  tweutynrne  yean 
to  be  computed  from  the  making  the  award ;  but  no 
aueh  difficulty  occdts  as  to  any  smMeqnent  application, 
because  a  precise  period  of  twenty-one  years  mm  Eas- 
ter sesMOUs  to  Efljter  seaions  would  occur,  sBving  the 
variation  of  a  few  weeks  in  the  time  of  holdinr  tnose 
sesuons  in  different  years.  The  notice  of  appucation 
would.  Indeed,  be  given  in  January,  whilst  uw  nuuwy 
payment  remuns  unaltared:  but  that  must  neesssariy 
M  so  In  any  view  of  the  case;  fi>r,nntil  an  alteia^n  u 
made,  the  money  ^yment  previously  fixed  must  con- 
tinue, and  the  notice  of  application  must  precede  the 
alteration  itsdf. 

The  proeecutora,  howeve^  contend,  that  the  notice  is 
not  to  oe  given  till  the  January  after  the  period  of 
twenty-one  years  has  expired,  though  there  are  no 
words  in  the  act  to  that  effiset.  If  so^  the  alteration 
can  only  be  made  at  the  end  of  every  twenty-two  years, 
whereas  the  act  says  that  it  shall  be  at  the  end  of  every 
twenty-one  ^eara.  Unless,  therefor^  thoee  words  of 
the  act  are  disregarded,  the  notice  must  be  given  in  the 
January  prior  to  the  end  of  the  twenty-one  yeaa^  and 
the  alteration  made  at  that  and. 

An  argument  has  been  raised  from  the  use  of  the 
words,  that  the  altered  rants  shonld,  "  from  the  half- 
yearly  day  of  payment  n^  after  muk  order,"  remain 
and  continue;  and  it  was  discussed  whether  the  word 
**  from"  is  to  be  taken  indudvely  or  exduavely.  If 
inclusively,  it  was  mid  that  the  effect  would  oe  to 
make  the  alteration  retro^eetive.  It  is  quite  immate- 
rial whether  the  word  be  taken  indunvely  or  exclu- 
sively. It  must  always  be  taken  in  the  same  sens^ 
whicnever  be  the  right  on%  as  rif[ards  every  successive 
period  of  twenty-one  years,  and  every  alteration;  and| 
ttierefore,  the  continuance  of  any  fixed  payment  would 
be  for  twenty-one  years  exactly,  at  wnaurer  time  of 
theyear  it  might  h^a. 

We  cannot,  upon  connderation  of  the  ae^  ase  that 
there  Is  any  doubt  about  the  true  construction.  That 
etmtttoded  for  by  the  return  makes  the  act  oondatsnt 
and  intellifiible,  and  omfiwms  to  the  literal  and  pl^ 
meaning  of  the  words  of  the  act  with  regard  to  all 
periods  subwquent  to  the  first,  which,  as  we  have  al- 
ready explained,  was  neceasamy  extuided  somewhat 
beyond  twenty-one  yean.  That  contended  for  by  the 
prosecutors  is  inconsistent  with  the  words  and  plidn 
meaning  of  ttie  act,  malcing  the  period  twenty-two 

Sears  instead  of  twenty-one,  as  fixed  by  the  act :  neither 
tiiere  an^  reason,  in  the  nature  of  the  provuiottB  of 
the  act,  or  m  their  operation  upon  the  intereet  of  the 
parties,  which  in  any  way  calls  upon  os  to  put  a  con- 
strained and  unnatural  oonstruction  upon  the  words. 

The  jodement  must  be  fin:  the  dcmidantB^^AK|^ 
mmt/or  d^mdanti. 
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EASTER  TERM. 

Dob  d.  SATBa,utD  Othebs  v.  'Sirtov.—April  10. 

Sy  Sect.  2  tffkat,  3^4  Viet.  c.  26,  no  Parith  (Metr 
§kaU  he  dueAM  frin  gimi^  Boidenoe  m  o?^  TWa/, 
nAm  ie  thaU  he  onJ^  a  nmmal  ParUf.   Bj/  Sea.  1  of 
SUU.  6^7  Vict,  c  85,  it  it  provided^  **that  tMt  Act 
tiall  not  render  oompetmt  anjr  Party  to  anjf  Aaim 
indtvidMoUif  named  m  tke  Rtoordt  or  amf  Lettor  of  the 
Plaint^:  '*~ff«ldf  tJiot  tJie  Prmito  in  the  latter  Statute 
did  net  roMoj  M«  JBaaetmeia  m  the  former;  and, 
Aer^oreJtkat  CRtmAmniau  and  Omittre  mre  com- 
ptlem  Wittmtm  for  the  Plaintifett  the  7)rial  qf  an 
Bieetment  to  recoeer 
wm  leeiomi^thePlaiMtif. 
lyeetuMBt  hr  the  diuxohvanlaiia  and  OTOseers  of 
tbe  township  of.  Qieat  Worley,  in  the  county  of  Staf- 
fbffd)  to  recover  land  in  Chiding  Ha^,  in  the  said 
county.   There  were  nine  demises^  rarying  the  naraes 
of  the  parish  offioera.  On  theteia^b^ore  Coltnian,  J., 
at  the  last  aauaea  for  the  oonn^  of  Staffbrd,  it  appeared 
that  Chialing  Hay  was  extra-parochial,  and,  m  order  to 
proTe  payment  of  rent  by  the.  father  of  the  defendant, 
sereral  p«noiu  whe  had  been  ehnrohwardms  and  over- 
seers of  Great  Worky,  and  were  lessors  of  the  plainti£F, 
were  called.   li  wae  objtoted  that  they  were  incom- 
petent.  The  learned  jadge  overrated  the  objection. 
It  WM  further  objected,  that  the  churchwardens  and 
OTnaaen  of  *  tpwnihip,  net  b^ng  named  In  sect.  17  of 
atat  50  Geo.  9,  c.  12,  coold  not  urinr  qjettmept  to  re- 
cover land  buonging  to  their  parish,  and  that  they 
conld  not,  under  Uiaiatatate^Teeover  uwd  not  situate 
in  their  parish.   Th«  Iduncd  judge '  ovexnled  these 
objectioniL .  and  a  vetidict  wm  given  for  the  lesKna  of 
thephuntifF. 

Chdton  moved  fijt  a  rale  nid  for  a  new  tiM,  on  the 
gi^und  of  the  improper  reception  of  evidence,  and  mis- 
direction.— First,  the  action  is  not  maintainable  by  the 
churchwardens  bbA  overseen  of  a  township.  By  the 
17th  section  of  stat.  69  Geo.  3,  c.  12,  it  is  enacted^  **  that 
snch  churchwardens  and  oveneen  erf  the  poor  and  their 
sueoesBors  shall  and  may,  and  they  are  hereby  era  powned 
to  accept,  take,  and  hold,  in  the  nature  of^  a  body  cor- 
porate, for  and  on  behalf  of  the  parish,  all  such  build- 
ings, lands,  and  hereditaments,  and  all  other  build- 
ings,  lands,  and  faweditamrats  belongliq;  to  loeh  pa- 
nah*."  It  must  be  admitted,  ihat,  the  words  of 
sect.  17  being  general,  the  statute  probably  applies 
to  land  belongmg  to  the  parish,  wherever  ntoated.' 
Secondly,  by  sect.  2  of  stat,  S  &  4  Vict.  e.  26,  which 
extended  sect.  9  of  stat.  M  Geo.  3,  c.  170,  "  no 
churchwarden,  overseer,  or  other  officer  in  and  for 
any  parish,  towndiip,  or  anion,  or  any  person  rated 
or  assessed,  or  liable  to  be  rated  or  assessed,  as  n&m- 
said,  shall  be  disabled  or  prevented  from  giving  evi- 
dence on  any  trial  &c.,  by  reason  only  of  his  being  a 
party  to  such  trial  ftc,  or  of  his  being  liable  to  costs 
m  respect  thereof,  when  he  shall  he  only  a  nominal 
party  to  saoh  trial  &&,  and  shall  be  only  liable  to 
conmbnte  to  such  casts  in  common  with  other  the 
zatepayeraofaiieh  parish,  towndiip,  or  onion."  Church- 
waraens  and  overseers  are  not  merdy  nominal  parties 
to  the  action  within  thot  section.  [Patteton,  J.— If 
this  is  not  a  case  within  that  secUon,  1  have  great  dif- 
ficulty in  seeii^  in  what  case  ttie  charchwapdens  and 
overseers  would  be  nominal  parties.]  That  enactment 
is  virtually  repealed  by  the  proviso  in  sect.  1  of  stat. 
6  &  7  Vict.  c.  8S,  by  which  it  is  provided,  "that  this 
act  shall  not  render  competent  any  party  to  any  suit. 


*  Bj  sect.  S5  of  lUt.  59  Geo.  3,  c.  12,  "  all  provisioni, 
cistuet,  aathorities,  and  directioiu  la  this  act  oontained,  in 
reUtion  to  pariihea,  diall  extend  sad  be  couatmed  to  extend 
to  an  townaolps,  vUsfes,  and  vlmBim  having  MfHUVte  overseers 
of  tiw  poor,  and  mshitslning  their  poor  aepai^jr." 


action,  or  proceeding  individually  named  m  the  nn 
or  any  lessor  of  tiie  pWtiff,or  tenantofpniniwiH) 

to  be  recovered  in  ejectment,"  &c. 

rATTt^soN,  J.*— As  to  the  second  point,  we  m 
give  any  cflVct  to  the  2iid  section  ofstat.  3&4Vift.c. 
without  Imldiiig,  that,  wlien  the  cliarcliwardena  . 
overseers  of  a  parish  sue  in  that  capacity,  they  ue  0 
Doniinal  parties.  Aud  it  is  pert'eetly  cleu  Hut 
pruvino  in  sect.  1  of  Lord  Deuman's  Act.  fi&7^ 
c.  Do,  which  is  au  eiiabliiig  act,  does  11  : 
enactment  in  the  former  statute.  Lord  lJciiii.j:.  ■ 
does  not  indeed  malce  the  chHTch^rardens  and  orene 
competent,  because  t]|ie' proris^^Aser '  * 
the  plaintiff  Sam.  the  opm%^  of  ih« 
not  be  maihi  ained  that  that  ax 
former  statute.  The  question  of 
the  same  as  if  the  later  act  had  never 
consider  the  first  point. 

EiiLi-,,  J. — The  2nd  section  of  8lat.3&4' 
renders  parish  oflicei-s  competent,  when 
nominal  parties;  aud  stat.  0  it  7  Vict,  c.  80, 
render  any  persons  incompetent  who  were 
before. 

On  a  sul)8e(juent  day,  the  C^ourt  g^ted  s  Tvie^ 
on  the  first  point.        ^  i^^l"  k  1 

KitRATA. — In  Welshman  v.  Siurffes,  ante,  p.3S9,  Oi| 
linea  3/  aud  42,  for  "  creditors,"  read  "  deblon." 


BAIL  COURT.— IIiLAiiY  TMa.  _  ^ 

Req.  r.  The  Justices  of  PETEBDoaoi;cH,-Ji*f 
and  GO. 

Pauper— Removal  Order— DinmtaLtf^^ 
dudion  of  origin^  Ofdef^^^^]^^^ 

Ihmoval. 

XJpon  (in  .\}ipcal  atjahist  an  Ordtr  of 
(li/Kil  Oidir  was  if>t  prodnceJ,  tior  VOt 
ilifcii  rf/ttiriiiff  Us  Production.    The  Ri 
jectcd  Co  the  AjipcUants  l/diip  heard,  aR> 
Quarter  Sessions  dismissed  the  Ai^fot. 
icas  then  retnoved,  toheii  the  Appeucmli 
tice  of  Appeal  for  the  next  ^narttr  " 
Appeal  coining  on,  it  wae  olgeeted,  that,  at 
larOs  had  «Urea^  apppfUepLthv  could  sot  be 
a  teeond  Appeal;  and  Me  Ucmt  dimism  i 
J/ypcal    On  Application  for  a  ManJamvi, 
held,  that  the  first  Aj,pcal  icas  properk  dimm-^h 
the  Ground  of  the  Xon-produdion  "f  ^ 
Order,  as  ropiircd  by  the  Practice 
and  that  the  second  Af^Mol  WfU  ripit^ 
there  being  no  BiffHt^  lfpm.tf> 
(he  Paiijfcr. 

This  was  a  rnle  calling  upon  the  justices  of 
rough  to  shew  cause  why  a  mandamus  sliouldi 
couiniandiiif^  thum  to  enter  contiuuancM 
appeal  of  the  churchwardens  and  ovei-seersrf 
in  the  county  of  Northampt*m,  against  an  t 
removal  of  a  pauper,  named  llol'ert 
son,  from  the  parish  of  Peterborough  to  tl"*!^^ 
of  Gretton,  dated  the  2fith  Match,        '"J/  *, 
following  were  the  facta  as  lttejr^M>MW  on  luj^ 
davits  :-0n  the  2«th  Harah, Hlfiif" 9^ 
for  the  removal  of  the  pauperaiiidhii^i'.^MMj 
April  notice  and  grounds  of  'W*?^ ^^^Sf 
June  hessioiifl.   A  copy  of  the  orwr  .wa> •«» ""t^ 
notice  of  chargeability,  in  the  usoal  ^J''  j 
descriliei!  as  a  duidicjte  order.    On  the  iHltli   0  „ 
sessions  were  held,  when  the  appeal  wu  m^mj 
came  on  to  be  tried,  and  the  copy  ^Jvfjh/r 
duced  by  the  appellanta.  It  was  ofejectei^r^ 


*  Lord 
aceooat 


rd  Devnan,  C.  J.,  and  WjiWaaa. 
ofiUnsss.  CkiIeridgB,J.,W|"»*»™*^ 
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_,  tint  DO  notice  to  produM  the  original  order 
been  pna  to  them,  the  copy  serrM  was  not 
Vk;sai  thejlelied  tta  Btff.f.  TheJmHemef 
DovL  P.  C.  126)  ai  an  authority.  The 
R^neated  tiw  Court  to  call  on  tbc  attorney 
'  il^  who  wai  alw  tiie  ekrk  to  the  re- 
to  prodncB  tte  origlnail  order;' bnt 
dotag  so.  The  Court  tiien  inquired  -whe- 
!iBd  Oder  was  in  coaft;  ana,  ihiding  U 
diBmiBsed  the  appeal,  and  coufinhedthe 
idtiy  Appeal  dlsmbse^,  there  hehig 

ttdv  hi  court,  and  'tiiere  bdngno  noUee 
to  oricfaial  orter  given  to  the  nspMid- 
Ru  30th  June  the  panpen  were  removed 
"mt  parish;  on  the  dOth  Aupat  notice 
of  appeal  were  glren  fbr  the  Octbber 
tbe  October  aeadons,  on  iSie  ai^;»eal  coming 
#cted,  that,  as  the  order  of  remOral  had 
veiled  aguDSt,  it  was  incompetent  for  the 
:  to  1i^|«fll  against  the  remotal  under  that 
^-ieBiNiB  the  court  of  quarter  aeaeioni  dia- 
ipixal  a  aecond  lime.  It  M^ieared,  alao, 
'  f  to  the  pnctioe  of  tiie  sewon^  ffae  fip 
boond  to  prodace  tba  original  order,  or 
;  crideice  thereof,  after  proof  of  nvtiee  to 
iftti^nal.  In  Michaelmas  Tenn'laSt,  ' 
'  dtnwd  the  present  rule;  uainst  wliich 
'  WtfUxd^  v&ir  (Srtli  Jattuatr)  ebewri 
e  m  two  objeetlova  urgfed  hfiiabnt  tlte 
ii  tout  (rf  murtar  aaarioDS  arrived  at :  the 
t  tke  conit  M  quarl;er  s^onq  was  incorrect 
toltaAr  the  appeal  «t  the  Jont  eeoaions ;  the 
■ndBg  tbtry  were  eornot,  tfa^  nevprtbeletB^ 
to  ime  allowed  the  objection  to  prevail  on 
[  ifWr.the  removal.  In  answer  ta  the  first 
t^T.^ne  Justice*  of^umx  (9  BoVl.  "P.  C. 
I  trihnity  to  ahew,  that,  on  an  appeal  against 
«  raD9Ta],  it  is  the  duty  of  the  appeUanta  to 
~  "hul  order,  which  fa  In  aeeonUnd«  irttk 
the  court  of  qnarter  wiriona.  ^la 
win  not  intenere,  nnlMB  audi 
toy  untcasonable,  or  nanifestly  tneon- 
T,  Tkx  Juttica  of  M<nagotnaysMrey\A 
0^142-  /fex  V.  Tk6  ^uaieestff  Suf- 
S.  ff7).  The  sesiions,  therafere,  were 
]g  the  first  appeal.  With  regard  to 
loD,  there  is  no  doubt  the  appellants 
of  ai^ealing  either  against  the  order 
J;  but,  n  the  appeal  is  once  brought  on, 
is  ecuseqaence  of  f^e  non-compliance  by 
vith  any  of  the  requirites  necessary  to 
It  a  hearing  the  appellonta  are  ever  after 
from  tiying  their  Appeal. '  (Hm.  y. 
mdtua,  9  Do(*i  P.  C.  163).  ^n  Rex  t. 
>^Ai  WettSidmgAZ  T.R.m),  Hwaa 
■tee,  by  a  atttatep,  (IT  G*.  3,  e.  106), 
w  was  gtTCB,  on  cnrtidtt  eondltions, 
■"^ctlon  by  a  justice  of  the  peaoe  to  any 
^ODs  to  be  holden  within  six  montta  ^m 
tioD,  if  the  appellsni  lodge  hia  apped, 
CcniTt  dtnuisa  it  without  entering  into  the 
aue  the  previous  conditions  had  not  been 
^tth,  and  confirm  the  coAvietion,  such  judg- 
CHKlonve ;  and  the  party  cannot  lodge  a  se- 
'■Ifrom  the  same  conviction,  thons^  wHhIn 
b.  rnwy  alao  referred  to  lUg.  t.  1%»  JMa- 
OndU,  (3  ^  R  Rep.  »53).l 
-The aeaaiona w«ra  wnngXn  diaoriaaiag  tlte 
,  withoat  gmag  into  the  meiit^  whMi  ther 
havedone^  en  •  nere  finrnol  olnedtMi.  We 
<K  atitled  to  fasre  an  upea!  on  the  Unt  quee- 
Btz  r.  1X0  JnHket  oftX*  Wett  RieKnff,  3  T.  R. 
'Rrkf  J^Thia  must  be  taken  aa  a  decided 
I  m  boflod  fay  the  authority  of  JSm.  r,  7%0 
^AyM^(»DwrLP.C.U0).]  wShteguid 


'an 

? 


to  the  otlier  obJecUonj  lEe  removini' 
ance,  and  may,  theretoe,  be  appealed  against.  [Srle, 
J. — Ttie  jtaiute  gives  an  appeal  to  all  anch  peraons  who 
may  think  tnenuelves  "  aggrieved.**]  The  leaning  of 
that  i^  that  thW  migh^  appeal  on  remold.  [Sr^  J> 
'-rThe  appdlanU  msj  'eoimder  themaelni  aggriarcd 
either  by  the  order  ot  uy  tile  removal^  at  their  option. 
You  contend  that  they  may  appeal  twice ;  'there  cumot 
be  any  ground  for  88s«rti»,  tiiat,  on  Hie  appeal  being 
called  on  and  decided,  it  cannot  be'Said'.not  to  b* 
an  appeal.  You  are  driven  to  shew  that  he  was  ag- 
grieved a  second  Ume.1  "Had  the  first:  appeal  been  de- 
eded on  the  meriti^ihat'nD  donbk  would  have  been  ao, 
but  it  was  ndt;  theti,  on  the  removal  takii^  place,  the 
appellants  had  a  dear  rikbt  to  appeal  it  second  time. 
[He  referred  to  iZ(9.v.7»eJinf<w»  0^1^  WMJiuUH^ 
(6  Q.  B.  Rep.  1)  r  ite  V.  JmnieirofStafirdtkirg, 
(4  Adol.  &.£hI.  84fi)i]    .  dia^Atnlt, 

Jim.  ^0.-^£BU^  ii.fnvm  delivered  the  judnaent  of  the 
Court.— The  decUon  in  thiaease  must  d^ena  upon  whe- 
ther the  justice^  otftlie  flfsl  i^p«a],  aotedin  accordanoe 
with  the  prtKtioe  of  these  courts,  in  reqvii&Bg  the  pnK 
duotionn  theor^nalordeiv  Iamofoviiikni.tihattlU7 
did  «o  act:  eoBsequently  the'fitst  i^pealwaa  dispMed«r 
according  to  law".  The  const  of  qnmaaaesaloMUTiiu; 
entered  on  tlM  appeal^  tfaey  had  a  rigfci  lA'  dianoae  of  ii. 
The  right  0f«ppeal  having- bean  onoe  eeEafcisea,  no  new 
right  of  appear  wonM  moena  to  the>melhiAts  on  ibB 
removal  of  the<  pMipera  anAet  the  mder.  .  TbeEnlaibr 
a  maodamuflf'to  enter  and  relate  iBiiat>  'thanfiii««  bo 


COURT  OF' OOMHON  PLE^  . 
SITTIMOS  IN  BANC-  AfTER  HlLAlhr  TERM. 

Cavht  •.  i:p)amKHrW3^.A  IM8>  14, 1840* 

BUI  of  &eim^  I  Ifatkei^  J>i9kmoHrT~dpiMdmatt  ^ 

WJurw  the  4mftor  of  «t  £Ul  i/  Stekimst  died  before 
the  BUI  hotame  dm,  hamnp  appointed,  at  hia  EmoOot 
lie  J)rmwer,  wio  mceerdmfig/  proved  <i«  WUlt  <md 
Ute  BiU  vkm  dme  kxm  pretented  6y  tf»e  Holder  for 
Pajment,  io-tke  J)rawer,  at  the  Hotm  of  fhe  decea$ed 
Aeoqator^  whm  tke  Drawer  taid  tkai,he\vm  the  Sice- 
emtoTf  awd  thatf  4U  tkr  Acceptor  woe  de^d^  the  BUI 
tMUt  stand  emrfor  «  /no  J?egf$—Jitl4f  t/uit  this  teas 
sMMeimt  Nitiee  to  Ae  Jhwmr  of  the  JH^^oapur  of  As 

ma. 

The  Dedaroltiomy  tn  «»  Avtim  Jm  the  Jnd6r$es  9a€m*t 
tks  Z>Taw»  of  a-BUl^csntainedan  dvtnmt  fff  Pf- 
mOalwn  lo,  amd  Nuhrngfrnemt  of  the  BUI  fw* 
eMMrv  OM  the  HnfmmnU  Iravenrnt  smcH  PreseiUatiim, 
The  Pktimtif^M  the  Wak  teat  aUomei  tk«  Judgt 
t»  ameitd ths  IhUara^oatOjf  inssrtiiig^in  lAfM  of  swik 
Atermmtf  a^PretmOatim^  the  BiU  for  Pf^mtnt  to 
the  Defmdamt,  as  .Bwntfw  qf  tMt  Ateattr.'Sttdf 
thatsmAAmendamamupr«pei^edloiP0d,imderZ&A 
WiU.4,e.4itt.23, 

Assumi»h  by  the  indotace  agadnat  the'daawer  of  a 
bill  of  exchange  ftr  VH.  The  deelaMlon  alleged  th» 
bill  to  have  Men  dmwn  by  the  defendant  upon  one 
Frank  Whitley,  payable  to  the  order  the  drawer  at 
two  months  aiter  date;  and  thai  the  bill  was  accepted 
by  Whitley,  and  indorsed  by  the  drawer  to  ona 
ilfchard  Tomlin,  who  Indoned  the  same  tathe  pMn* 
tiff.  The  decUration  then  averred,  that  the  aaid  Whit- 
ley did  not  pay  tiie  said  bill,  although  Uie  aaoae  WM 
presented  to  him  on  the  day  it  becamadae,  where(4'tli» 
defendant  then  had  notice;  and  eonelnded  with  th* 
usual  promise  to  pay,  and  breach  in  non-payment. 
The  defsndant  pleaded,  inter  alia,  fint,  that  the  bill 
ms  not  preeented  to  Whitley ;  eeoon^y,  that  the  de- 
fendant had  nol  notiee  of  the  dbhononr  of  the  bilL  At 
the  trial,  bafenWOdflhCJ^  aft  tbe  Sittinga  in  Hid- 
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dlesex  after  Btichaelmas  Term,  1847,  it  appeared  in 
eridenoe,  that,  before  the  bill  became  dne,  the  acceptor 
died,  haTiog  made  the  defendant  (the  drawer)  his  eze- 
cntor,  and  that  he  had  proved  the  will :  that,  when 
the  bill  became  doe,  Tomlin  went,  as  from  the  phdn- 
tiff,  with  the  bill,  to  the  house  of  the  acceptor,  to 

S resent  it  there  for  payment ;  and  he  there  found  the 
efendont,  to  whom  ne  pregented  the  bill,  uying,  **  3£r. 
Thompson,  I  have  broua^t  a  bill  from  Cfaont!  you 
are  aware  what  it  is.**  To  which  the  defendant  le- 
I^Ued, "  Yon  must  get  Mr.  Gaunt  to  let  it  stBod  over 
ntr  a  Saw  days,  u  Mr.  WhiUey  Is  dead.  I  am  tiie 
executor,  and  will  see  the  bill  piud.**  Upm  thii  evi- 
dence being  pven^  the  pluntiff  applied  Tor  leave  to 
amend  his  declaration  by  striking  out  the  averment  of 
presentment  to  and  non-payment  by  Whitley,  and  in- 
serting in  lieu  thereof  the  Killowinfi;  allegation :— "  And 
the  plainUfF  fitrtiier  says,  that  amrwude,  and  before 
the  said  bill  became  due,  the  said  Frank  Whitley 
died,  having,  by  hie  last  will  and  testament,  appoii^ed 
the  de^idant  his  executor  thereof  who  duly  proved 
the  same,  and  took  upon  himself  the  borthen  of  the 
execution  thereof;  ana  the  plainUff  further  says,  that 
the  said  bill  was,  on  the  day  when  it  became  due,  pre- 
wnted  to  the  defendant,  so  then  being  executor  as 
aforesaid,  for  payment:  but  the  same  was  not  then 
paid.**  It  was  objected  for  the  defendant,  that  such 
wawidmeut  ooold  not  be  made,  and,  also,  that  there 
vas  no  proof  of  notice  of  ^shononr.  llie  learned  judge 
allowed  the  amendment  to  be  made,  and  thereupon  a 
verdict  was  taken  for  the  plunUff  on  the  first  issue, 
and  for  the  defendant  on  the  second;  the  pluntiff  hav- 
ing  leave  to  move  to  enter  a  verdict  for  nim  on  that 
issue,  or  for  judgment  non  obstante  veredicto ;  and  the 
defendant  having  leave  to  move  to  enter  a  verdict  for 
him  on  the  first  issue,  on  the  ground  that  the  amend- 
ment oudnt  not  to  have  been  made.  Cross  roles  were 
aixoidingly  granted,  whidi,  at  the  Sittings  after  last 
Michaelmas  Term,  were  argued  by 

Ihwdeiwell  and  Otmeh^  for  the  defendant. — Slrst,  the 
amendment  was  not  allowable  under  the  statute ;  and, 
secondly,  the  sseoud  issue  was  material,  and  wtm  rightly 
flBierea  for  the  defendant.  As  regards  the  first  poin^ 
fhs  Stat  S  &  4  WUL  4,  c.  4^  s.  2^1  applies  onlv  to  va- 
riaiHss  between  the  pnm  and  the  allegation  of  uie  same 
matter  on  die  xeooid,  and  not  to  eases  whne  the  va- 
liaaoe,  as  here,  is  between  what  is  alleged  and  the 
jODof  of  an  entirely  different  matter.  ( AMwisr  t.  Mmt- 
ray,  6  Q.  B.  Rep.  382).  Here  the  dedaration,  as  ft 
equally  stood,  averred  a  mesentmsnt  for  payment  to 
Whitley,  the  acoeptor;  and  the  amendment  introduoes 
an  entirely  new  state  affects,  which  the  defendant  has 
had  no  opportunity  of  travernng.  JO-mweiL  J.— You 
might  have  applied  to  the  learned  judge  at  the  trial  to 
have  been  allowed  to  traverse  such  factB.  The  statute 
seems  to  contemplate  cases  where,  though  not  mato^ 
to  the  merUs,  the  opposite  party  may  be  prejudiced  by 
such  unendment  in  the  conduct  of  bis  defisnce,  and 
gives,  in  such  case^  powerto  pos^nne  the  triaL  Here 
It  was  not  material  to  the  inaits  of  the  oass  whether 
the  hill  was  pxesmted  to  the  acc^tor  or  to  his  executor ; 
but  if  the  amendment  tended  to  embarrass  or  prejudice 
tbe  defendant  in  Us  defenoe,  the  judge  had  power  to 
pos^wne  the  trial.]  As  to  the  second  poin^  the  issue 
upon  the  want  of  notice  was  rightly  found  for  the  de- 
fiodant.  The  evidence  does  not  ehew  sufficient  to  prove 
notice  of  dishonour;  it  only  shews  that  the  defeiuant, 
as  executor^  had  knowledge  of  the  non-payment,  and 
cimtains  no  intimation  tiiat  the  drawer  would  be  looked 
to  for  payment.  SolarU  v.  Paimer  (1  Bing.  N.  C.  194) 
and  V.  Le^  (fi  Mee.  &  W.  418)  are  authorities 
to  shew  that  mrae  knowledge  that  tiie  bill  tias  not  been 
paid  is  not  snffident.  In  Arje  v.  SharwooeL  (2  B. 
B^.  388),  it  was  held,  that  notice  of  the  dishonour  of 
the  bill,  by  idiataver  faxtj  ^van,  is  insnffidsnty  if  it 


merdy  state  that  the  bill  has  not  been  Mid  when  ^ 
although  the  Court  seemed  to  be  of  opinus,  tlut  vbi 
the  notice  was  given  by  the  holder,  it  and  not  ilti 
that  he  looks  to  the  party  addreawd  for  pafmoit.  It 
case  of  Sharp  v.  Bailgr,  (B  B.  &  0.  U),  died  oe  fl 
other  mde,  when  the  rule  obtdned  by  tiie  pluittiCF« 
moved  for,  and  in  which  it  was  held  thiitht  dm 
need  not  have  notice  of  non-parent  a  mI 
payable  at  his  own  house,  is  dtstiagniihable^  ^ 
was  evidentiy  an  accoumodatiou  acceptaate.  Ha 
defeadantfs  podtion  may  have  been  materiill/i " 
for  want  notice  at  the  time  that  he  vun 
drawer,  to  pay ;  he  may  have  dlstribsM 
amongst  other  ciediton  before  he  knnrkwii 
on  personally  to  pay,  iriioi,  coBMqiiadr,fti 
be  too  late  to  rdmbuse  fdiuelf  out  of  oil 
estate. 

XueiL  for  the  pldntiffl— [The  Covbt  intiailill 
he  need  not  argue  the  question  of  rnddngtler" 
ment,  as  they  were  satisfied  that  wsspropolrd 
Then  as  to  uie  defendant  having  had  notice  tf  I 
honour  of  the  bill.  The  defendant,  it  wis  p 
notice  of  tiie  presentaient  of  the  bill  for  pa; 
of  its  not  tiien  odng  pud,  which  is  dl  tbit  wui 
in  the  present  case  to  Im  notified.  Bm^r.lpii 
that  Icnowledge  before  the  bill  was  due,  that  u  va 
be  pud,  is  not  suffident ;  but  that  is  Teiy  diftia 
tbenotiee  in  thiscase.  It  isnotxefiiired,vteM 
of  didiononr  is  given,  thai  the  notios  dwdd  iwi 
the  party  to  whom  it  is  given  Is  required  te  per*  (' 
V.  Sharvjood,  2  Q.  B.  Rep.  388;  Jfwn  r.  Snr 
Mee.  &W.  372).  Here  the  defendant  had  IMJ 
ledge,  whidi  is  described  by  Mr.  Bann^^ 
tiiat  case,  to  amount  to  notice ;  for  the  drfmll 
from  the  holder  of  the  bill,  commamcationar 
honour,  from  the  feet  of  its  being  imeentd  to  I 
fbttdant  himself  for  payment.  lastly,  ai  t«  tte) 
tiff  being  entitied  to  judgment  non  obstanta  mi 
It  is  submitted,  that  no  notice  was  wm^. 
defendant,  at  the  time  the  biU  became  dn&nil 
person  to  pay  that  bill ;  and  the  authoritiww^J 
when  there  is  no  other  person  beddes 
the  drawer  Is  not  entitled  to  notice 
p  T.  BaO^,  9B.  &  C.  44;  liugmStA 

 8  Scott,  271).   The  defendant,  being  aie< 

the  acceptor,  was  here  in  the  ssme  podtion  *>  "''"J 
of  an  accommodation  acceptance.  [JfosI^  • 
he  could  not  be  damnified  by  tiie  want  of  'x^'H*' 
or  if  he  was,  it  was  for  him  to  plead  it  Aaagi 
Flxgerald  v.  WiUioMty  it  was  not  neoeiiBi7«l 
pUmtiff  to  exdude  all  possible  damnification. 

Chr.sA.** 

I^,  14.— Ckbsswell  J.,  now  deliwed  yoim 
[His  Lordship  stated  the  pleadiiya  and  ftcto  «  am 
detuled,  and  then  proceeded  as  followBiWt  tti«l 
ment  we  di^osed  of  the  defendant's  role,  nuwi 
amendment  was  properly  allowed;  and  now,  afw« 
dderation.  we  thmk  that  the  plaintUTi  xA  U«ti 
verdict  for  him  on  the  second  Easne  moat  b« 
lute.  It  may  be  sasnmed  to  bs  asetUed  idVJ 
knowle^  of  the  mobabilify,  however  ■("'frT*. 
bill  will nbe  dishonottied,  cannot  operate  ai  a  mM>^ 
dishonour,  or  dispense  with  it.  Pothier.inbsiW" 
Contrat  de  Change,  part  1,  c  6.  s.  147,  laji 
same  rule  with  reference  to  foreign  ^"1%  ,"""22 
a  knowledge  of  the  notorious  insolvency  d  tbe 
of  a  bill  does  not  dispense  with  notice  to  pnor  IJ" 
because  the  insolvency  of  the  acceptor  i"/^ 
known  to  them,  or  they  may  sopposa,  m  tw  »" 
of  notice,  that  the  acceptor  has  found  tte  iwj" 
take  up  the  bill.   So  U  may  be  conaidewl « 
that  information  that  a  l»n  has  been  «iMM«^ 
rived  from  a  person  not  having  *lf;7li 
does  not  supply  the  place  of  notice;  "« J^JSjll 
beoome  nntf  to  s^,  that  knoirisdgsof  tiia  didw^ 
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fHQ  'h  not  •^ninleni  to  notice.  In  Boeh  caaes  as 
^  kben  mentioned  it  oeitainly  is  not.  Th«  law  b 
veQ  Kttled  as  to  the  nature  of  the  notioe  to  be 
b.  h  BanJ^  r.  Cbw,  (4  B.  &  C.  339),  Abbott, 
^myif  "There  is  no  precise  form  of  words  necessary 
i  in  giTing  notice  of  the  dishonour  of  ■  bill  of 
,) :  bat  the  Ungoage  used  most  be  snch  as  to 
^Mtice  to  the  party  what  the  bill  is,  and  that 
-tcfUhasbeenrefdsed  by  the  acceptor.**  Since 
jira  decided  there  has  been  some  flactnation 
lis  Qpon  the  sabiect.   In  Solatia  r.  Palwur. 
k«B  fiBslly  dedded  in  the  Honse  of  Lords,  and 
I b eBUA,  N.  S-  874,  and  1  Bing.  N.  C.  194,  a 
'twaiadopted;  bnt  that  has  not  been  adhered 
I*  ^- -Cj®^  («  Mee.  &  W.  418),  Parke,  B., 
!  most  be  proof  of  a  notice  gi  Ten  from  some 
—id  to  call  for  payment  of  the  biU,  and  oon- 
F  k  its  terms  inteUuenoe  of  the  pieeontmenL 
■K  aad  pirties  to  be  hdd  liable  in  ODnseqnence.^ 
^ '  T.  Skanoood,  (2  ft.  B.  Bep.  388),  mi 
»,  (2  Q.  a  Be^.  419),  it  was  decid^  tiiat 
1  not  in  terms  loform  the  party  to  whom 
^thri  he  is  looked  to  for  payment,  laJIfitn 
I  Mee.  &  W.  372)  those  decisions  were  fol- 
srole  does  not  differ  in  mbetance  from  that 
fUwt,     in  TWai  y.Brown.  (1 T.  E.  167). 
PMBe  means  somethingmore  thanknowledge, 
■liicompeteDt  to  the  holder  to  g^re  credit  to 
r.  [Tbat  action  was  on  a  promissory  note.] 
Jmu^  to  say  that  tiie  maker  does  not  Intend 
tm  tbt     the  holder,  does  not  intend  to  gire 
h  nlatance,  thve  caaea  appear  to  eatabUah, 
kMu  «  piiw  hfdder  icapondhle,  he  must  have 
from  some  party  entiued  to  call  for 
i;  be  mut  be  informed  that  the  bin  haa  been 
■led,  and  that  the  party  Is  In  a  condition  to  sue 
r  wmeiit;  from  whicn  he  may  infer  that  he 
>Md  mpoMible.  In  JKiwi  v.  Jnjwi,  Alderson, 
!(  whit  is  needful,  thne:— **  Knowle^  of 
.        obtained  from  a  eommonication  by  the 
liill,  amoonts  to  notice.**   In  the  present 
^^Mdttt  knew  the  bill  was  dishonenred;  and 
Tfen  the  best  source,  namely,  his  own  per^ 
(tut it  was  dishonoured,  and  had  been  pre- 
drawer;  and  he  knew  from  the  same 
b  ^e  had  not  been  ^ren  to  the  acceptor. 
"Vud  all  the  informmon  which, according 
t  Aabaret,  the  notice  onght  to  gire; 
.  the  defendant  knew  that  the  holder  had 
If  in  a  position  to  call  upon  him,  the 
>«^^p:went;  from  which  it  appears,  by  the 
I  ieeiaon^  he  might  infer  that  he  would  be 
ijWL  This  is  very  different  fixnn  that  know- 
Inucli  it  ^ken  of  as  not  eqoivalent  to  notice,  and 
*■«  notice  as  the  knowle^  ^ken  of  by  Aiders 
tin  Mun  y. Brown.   Indeed,  there  is  stnne  ab- 
jrmitqiuriag  the  pl&mtiff'  to  state  to  the  defend- 
wtime  he  dishonoured  the  bill,  "  Take  notice, 
Ibiibeen  didionoured  by  you.**   In  PofiAows 
(1  Camp.  02),  which  was  an  action  bv  the 
the  drawer  of  a  bill,  drawn  by  one  Wood, 
tn  George  James  and  John  Parker,  upon  John 
»ttert  was  no  proof  that  Wood  had  authority 
^  ant,  evidence  being  given  that  the  bill  waa 
1 W  a  duly  anthorised  agent  of  John  Parker, 
Hborongh  held  that  that  was  erldenee  of  tiie 
t  ««a  rwularly  drawn;  and  tha^  the  acceptor 
,  *w  a  (frawer,  there  was  no  occasion  for  the 
io  prove  that  the  defendant  had  received  an 
iBotica  of  the  dishonour  of  the  bill ;  for  it  must 
%  hare  been  known  to  one  of  thein,  and  the 
^^onewae  the  knowledge  of  all.  Therefore, 
iflfSv^  "  °°  principle,  we  think  the  notice 

•atdefaidut  in  thia  case  was  established,  and  tbat 
■>  Ttrfiet  must  be  entered  for  the  pldntiff  on  the  Issue 


on  the  second  plea.— J2hJ«  oteoAtfe  to  eiUtr  a  verdia/br 
tke  plaint^  on  tk$  mond  iutie:  d^Manft  ndt  dlr* 

EAStSRISBM. 
Bum  tf.  Shbdholb.— ^fn2  25. 

Oomt^  OmrU  Aety  9  A  10  VU$.  e.  M—SuggeHim^ 
Ctttf—Jmlffmmt  DtfauJu 

Where  the  Defandant  tuffart  Jkefymmt  fy  DefsaiU,  he  ii 
not  enlkkd  to  enter  a  Snggvium  to  derive  the  Plain- 
ti/^  of  a>sU,  under  the  Chm^lOmrUActy  9  i!  10  Vkt. 
c.  9S,  i.  129,  though,  upm  a  Writ  eflmjmrv,  the  Jwy 
have  ammd  Ikelkmaget  tit  wfr  40g.  A  Md 
WUde,aJ^m^dCol»mmmdWmnm,JJ,  Ontf 
teeU,  Jl,  dimnfimih. 

This  waa  an  aetloii  of  tnapaas  fbr  an  aaaolt  and 
battery,  in  which  the  deftndantallowed  jodgmenttogo 
by  demult.  A  writ  oi  inquiry  havliig  been  issued,  aro 
the  jur^  having  thereon  aasMsed  the  damages  at  Ml., 
the  defendant  pursuant  to  a  rule  of  court  obtuned  by 
him,  entered  a  suggestion,  under  the  County  Courts 
Act,  9  &  10  Vict,  c  9S,  in  order  to  deprive  the  pluntift 
of  his  costs.  To  this  niggeation  there  waa  a  demuner 
by  the  plaintiff: 

CVeonr,  for  the  plaintiff'.— The  defendant  is  not  enti- 
tied  to  deprive  the  plaintiff  of  his  ooets.  The  question 
raised  1%  whether  a  suggestion,  under  the  County  Conrta 
Act,  9  &  10  Vict.  c.  95.  can  be  made,  in  order  to  de- 
prive the  plaintiff  of  hu  cost^  where  the  defendant  haa 
suffered  judgment  by  defoult.  The  129th  section  of  that 
act,  as  i^plteable  to  torti^  ia,  **  if  a  verdict  shall  Ik  fbumd 
for  the  pUntiff  for  a  smn  leas  than  tl,  the  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no 
costs,  &c.,  unless  the  judge  who  shall  try  the  cansa 
shall  certify'*  &c.  This  cannot  be  made  to  comprise 
cases  where  there  has  been  no  trial  of  the  cause.  The 
worf  "  verdict**  must  refer  to  the  verdict  of  a  jury  on 
the  trial,  and  cannot  be  applicable  to  where  were 
has  been  an  assessment  of  damages  on  a  writ  of  in- 
quiry; for  then  it  would  make  a  distinction  between 
actions  of  debt  and  assumpsit,  which  it  could  never  be 
intended  should  be  made;  since,  in  debt,  where  the  de- 
fendant suffers  judgment  by  demnlt,  tiiere  is  no  such 
assessment  of  damages,  and  the  pliuntiff,  in  such  form 
of  action,  could  not  then  be  devolved  of  his  costs,  whilst 
he  would  be  if  the  ft«m  m  action  was  assumpdt. 
Another  zeaaon  idiy  the  aee^m  cannot  apply  to  wiieztt 
judgpiait  baa  been  aoflfeiad  by  defknit  is,  that  the  sha- 
riff^ias  no  power  to  certify  that  the  action  was  fit  to 
be  brought  in  the  superior  court.  It  has  been  held,  in 
Wardroper  v.  Richardson  (1  Add.  &  £11. 76)  and  CTo- 
rii^e  v.  Satitht  (4  DowL  583),  that  a  sheriff,  to  whom  a 
cause  is  sent  by  writ  of  trial,  under  3  &  4  Will.  ^  '^^?± 
s.  17,  has  no  power  of  certifying  to  deprive  the  pluntiff 
of  costs,  pursuant  to  43  Eua.  c.  &  s.  2,  as  that  act  em- 
powers only  the  judge  who  tries  tne  cause  to  give  the 
certificate.  So,  m  the  present  act,  the  words  are,  "  the 
judge  who  shaU  try  the  cause.**  Jones  v.  Bame*  (2 
Hee.  &  W.  318)  is  to  the  same  eSeei.  [Crestwell,  J.— 
In  thoee  cases  the  certificate  was  to  take  aw^y,  and  not 
to  ^ve,  costs;  uid  the  Courts,  holding  that  the  sheriff 
or  judge  ot  an  infoior  CMirt  had  no  power  so  to  cer- 
tify, enabled  the  plaintiff,  by  vlrtae  vt  the  Statute  of 
Gumcester,  to  recover  costs.  Bnt  here  tiie  statute 
takes  away  the  right  to  the  coeti^  confoning,  however, 
a  power  on  the  judge  who  tries,  to  pve  t^n.  Vcory 
likely  the  sheriff  has  not  the  power  to  certify.  But 
what  is  the  consequence?  The  costs  have  been  abso- 
lutely taken  away  by  the  act.  It  follows,  then,  only 
that  the  plaintiff  loses  his  costs.]  By  stat.  22  &  23 
Car.  2,  C.9,  where  the  damages  In  treqiass  are  under 
40s.,  the  plaintiff  is  not  to  recover  more  costs  than  da- 
mwes,  unless  the  judge  certifies.  And  in  Bull.  N.  P. 
329,  it  is  said,  that,  in  writs  of  inquiry  in  cases  within 
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the  28  ft  23  Gar.  2, 0.9,  the  plaintiff  shaU  haTe  full 
oosta,  tfaonffh  the  debts  are  under  40t.  So,  also,  the 
Hiddleeex  Act,  23  Geo.  2,  c.  xxxiii,  takes  awaj  from  the 
plaintiff  his  costs^  and  gives  the  defendant  double  costs, 
where  damages  are  found  under  40i.,  unless  the  judge 
shall  certiiy.  And  it  was  held,  in  Harris  r.  Lloyd  (4 
H.  &  S.  171)  and  Strmon  r.  WMtunU,  (1  M.  &  R. 
-562),  that  a  suggestion  cannot  be  entered  under  that 
act,  in  order  to  entitle  the  deiendant  to  double  costs, 
after  judgment  by  defoult  and  writ  of  trial.  Surely, 
here,  the  statute  must  mean  to  apply  only  to  tiiose  cases 
in  which  the  judge  who  tries  has  the  power  to  certiiy; 

otherwise,  the  defendant,  by  sufienog  judsment  by 
debniV  would  often  hare  it  in  his  power  to  defeat  the 
^aintiflF  of  oosta,  to  which  he  would  otherwise  be  enti- 
tled.   VBak  T.  Sodgtut,  (1  Bing.  182);  ZHmtler  r. 

(8  East,  238) :  and  Littl«woi>d  r.  Smith,  (1  Ld. 
Bavm.  181),  wne  also  oited.] 

tVue.  contra.— The  clause  of  this  act  which  de- 
priTM  the  plaintiff  of  his  coots  does  apply  to  this  caas, 
though  the  sheriff  has  no  power  to  c»tify,  as  hAS 
bera  decided  he  has  not  in  the  cases  of  Pritckard  r. 
M'Gill  (2  Mee.  &  381)  and  Jona  r.  Barnes^  (2 
Hee.&  W.313).  It  is  immaterial,  so  far  as  the  dfr- 
fmdant  Is  concerned,  whether  the  sheriff  has  or  not 
auoh  power ;  the  finding  of  the  jury  has  deprired  the 
plaintiff  of  his  right  to  oosts,  tha  verdict  being  for  a 
sum  less  than  51.  Harris  v,  Lkgd,  and  the  oUier  cases 
on  the  Middlesex  Court  of  Bequests  Act,  where  it  was 
held  that  that  act  did  not  ^ply  to  oases  of  iadgment 
byde&nlt,         •  -     ■    -         -  .  . 

act^<*and 
Ibr  the  pbintii 
cases  only  where  there  has  been  a  trial.  And  the  asses 
of  Bishop  T.  Mar^  (6  Biiig,  K.  C.  12)  and  ForUt  r. 
&fiMMnai  (0  Dowl.  37)  shew,  that  the  Middlesex 
Court  of  Ri^piests  Act  dees  apply,  Itiough  the  cause 
has  been  tried  before  the  unaer-aheriff,  who  has  no 
power  to  certify.  The  words  of  the  129lh  section  of 
the  County  Courts  Act,  taking  away  the  costs  of  the 
plaintiff,  are  affirmative ;  and  if  there  is  anything  which 
sets  up  again  the  right  of  the  plaintiff  to  c(»ts — as,  if 
the  judge  has  certined  that  the  cause  was  fit  to  be 
tried  in  the  superior  court — ^that  is  matter  for  the  plain- 
tiff to  shew  in  answer.  {Nind  v.  JRhodes,  17  Law 
Jonm.,  N.S.,  (^.B.,  179;  J'^erfM  v.  ^rt.  Id.  290). 
In  pleading,  uie  defendant  need  only  set  out  the  first 
part  of  the  129th  section,  which  deprives  the  plaintiff 
of  costs :  the  latter  part  of  the  section, "  unless  the  judge 
who  shall  tiy  the  cause,*'  is  matter  by  way  of  proviso 
«r  exemption,  and  does  not  come  by  way  of  exception; 
and,  therefore,  it  is  for  the  plaintiff  to  set  it  forth  in 
answer.  (Simpson  v.  Jtead^y  12  Mee.  &  W.  736;  Pil- 
Hn^  V.  Choke,  16  Mee.  &  W.  616).  ^  Wildct  C.  J.— 
This  ia  not  a  question  of  pleading,  but  upon  the  con- 
struction to  be  put  on  the  act;  and  may  not  the 
word  "  verdict,"  in  the  former  part  of  the  section,  be 
controlled  by  the  latter  part  to  a  verdict  on  the  trial.] 
The  rules  of  pleading  are  for  setting  forth  the  rights  oi 
the  parties.  If  the  word  "  verdict"  is  to  be  so  con- 
trolled, the  result  will  be  to  compel  a  defendant  to 
-defend  the  action,  in  order  to  oiaUe  him,  under  this 
acL  to  deprive  the  phdntiff  of  his  costs;  and  yet,  to 
defend,  he  must  plead  a  false  plea.  The  words  of  the 
Middlesnc  Court  of  Bequests  Act  are  very  dififerent 
from  those  in  this  act:  there  the  words  are,  **  if  the 
jury  upon  the  trial;"  but  here  they  are  only,  "a 
verdict  shall  be  found."  The  case  of  Bamard  v.  Moss 
[I  H.  Black.  107)  was  upon  the  words  "  found  by  the 
jury;"  which,  it  was  admitted  there,  applied  to  the 
finding  on  an  inquisition,  as  well  as  on  a  trial.  It  Is, 
therefore,  submitted,  that  the  last  part  of  the  section 
is  to  be  excluded ;  and  that  the  word  verdict"  alone 
is  not  to  he  limited  to  a  verdict  on  a  trial,  but  that  it 
may  comprise  the  finding  of  a  jury  'opon  an  ■in  ■imiiiil 


of  damages;  and  that  whan,asin  tiiiieM^thi' 
have,  by  theamoantof  th«rvefdlet,l(mBdtheaeti 
be  mraona,  the  pliunttff  ought  t»  bedifcited  d 
costs. 

Crea^,  in  W^^Bishop  t.  Utrsh  is  dtsUngini] 
from  tlie  present,  ns  the  cause  tticre  fa&d  b«n 
wliereas  liere  there  lias  been  no  trial.  Nindy.RJu 
reniarke<l  on  in  Brookcr  v.  Cooper,  (18  Law  Ji 
N.  S.,  Kxch.,  41),  wliich  shews,  that  the  defe 
mii^t  affirmatively  make  out  his  case  bring 
williin  the  act;  and  the  cases  of  .hna  v.BroK 
Law  .Toiirn.,  N.  S.,  Excli.,  Hi3)  .iiiJ  Lttri/r.i 
(6  1).  1*^:  L.  041 )  ^hov.-,  that,  in  cunstrcinij  ±isKt 
Courts  have  avoided  a  rigid  construction. 

Wti.de,  C.  J. — After  the  beet  coMidentin  I 
give,  though  I  own  to  having  sone  d(nlit,in 
opinion  that  this  case  is  not  ^itlda'the  itatatt^ni 
a  suggestion  ought' not'ta  he  eafend  to  d^rii 
plaintiff  of  his  costs.  Two  objecUon  hamj^|| 
^inst  this  snggestion-^-the  first  is,  thatllM 
power  in  this  case  to  obtain  the  certificate  ^ Hi 
that  the  action  was  fit  to  be  broogfat  in  thtW 
court;  and  the  second  is,  that  this  ia  a  (we  in 
there  has  been  no  trial,  and  a  verdict  baa  not 
found  for  the  plaintiff,  as  intende<i  by  the  ICfthn 
of  the  act.  As  to  the  first  objection,  nMneIr,lii 
senco  of  the  power  to  certify,  that  seeuiB  to  be  rai 
by  the  cases  of  Bishop  v.  Marsh  and  Fcria^. 
monJ.^\  where  it  was  held,  that  tbecasS  wMDOteM 
from  the  Middlesex  Court  of  Requists  Art, bytt 
cuiiistance  that  the  cause  was- trie*  btfawt»« 
sheriff  yrho  hdd  mwtret^Mftifri  ButlheMS 
objection  Which lM*qi«ni  fcaatw^appew**^ 
well  founded.  Iwokfiita$'tlleMoI»ttiuB>rfu« 
hi  question,  notwithstandhi^'^hr-mrie  in"»a« 
framed,  it  appears  to  be  directed  tothecM*!!' 
tlici\'  has  been  a  trial  of  the  cause,  exdiiiDyt* 
Of  judgment  hy  default.  The  wordsare,  "^if 
diall  he  commenced,  aftflr  the  passing  of  ttowt," 
of  her  Majesty's  snperiorconrtsof  reconJiArBSfl 
otlii  r  than  those  lastly  hereinbefore speciWfW* 
aphiint  might  have  been  entered  in  anyoHwia 
under  this  act,  and  a  verdict  shall  be  fwJM  w 
plaintiff  for  a  sum  less  than  20/.  if  tha 
louiiilfil  on  contract,  or  less  than  5/.  if  itw^^ 
tort,  tlio  said  plaiutitf  shall  havejudgaieBttrtwJ 
sum  only,and  no  costs.*'  Now,ifthedaii>oM_«J 
there,  there  would  hare  beeft  isdrFdlftciifty  *■ 
struction.  BntjIiotwithstandingthemll-ftuiMM' 
nient  upon  thotole  In  pleading,  that  in  pleadinRW' 
be  sufficient  for  the  defendant  to  hare  plwdfti  on^ 
part  of  the  clause,  and  to  haw  left  it  to  the  iiUiBi 
biintr  forward  the  latter  part  of  the  cUuw'nift 
yet  this  does  not  appear  to  me  to  dispen* w"j 
C(  «Mtv  of  looking  at  the  whole  clauM  in  order  ic« 
tiiin  its  meaning':  The  clause  then  proCffl^  f. 
verdict  shall  not  be  found  for  the  plaintift, 
ant  shall  he  entitled  to  his  costs,  as  betwMn  «™ 
and  client."  Now,  this  part  of  the 
to  a  case  where  there  has  been  a  ju^g™**|Yj*, 
where  the  verdict  muet  be  found  for  ^'ffSS 
has  passed  the  stage  of  the  verdict^  ""^i^^STuil 
Court  has  been  had.  althourii.  it 


cutory ;  and  when  I  eoaridir  the  wndodnTjJJ 
the  clause,  «  unless,  in  altbVtwe,  f'^J^Tj^i 
trv  the  cause  sliall  eertUV,'  on  the  back  of  tw  "j 
that  the  action  was  fit  to  he"lin«ight  in  «»"'^ 
court,"  I  have  still  greater  ■"'iST 
the  ahsence  of  a  verdict  upon  a  trial  is  to  . 
plaintitf  to  double  costs;  for  thepla 
m  his  action,  but  it  is  so  well  firai—  -jji 
judgment  by  confession.  This  is  »  ^^["■y^  f| 
shew  that  the  ease  contemplatecl  by  *".fy_-jirt 
the  cause  proceeds  to  trial,  «»<l™|[Jr  ibas 
coma  neontaxy  to  wanairt  the  jadgmw- 
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irikot  Aft  Coort  mmm  damagM  without 
I  of  m  jiHT ;  ud  is  it  to  b«  intended, 
7^a&  ttMOMS,  ^  pliDB^  ia  net  only  not  to 
,  but  !■  to  b«  liable  to  pay  them  to  the  de- 
tl  1 4n  ttm,  iM  EQck  caMf,  maay  wbi^  may 
ithi  aaat  inapoitani  nattaiB,  aa  wdl  aa  thoae 
t  Ar«{Ki&  AUbongb,  thvelera,  I  feel  the 
Itta  tiM  and  ingenioua  a^gament  of  Mr.  Wiae, 
t*  me,  look^  at  th«  whole  of  thia 
Uiftiin  had  not  im  eoBtoBplatftim  the 
»ftr4efanlt;  aadtbaL  oraaaqnantly* 
k  tailbfed  t»  his  eoata  ia  thb  Mtim. 
ji^.oaaStmt  it  ^ipean  to  me,  that  the 
)  cntUMtaenr  jadgmcnt.  It  isclettr,  by  the 
ttmteftte  plaintiff  ia  entitled  to  hia  coata, 
Iftft  IM  Nctun  of  the  Conaty  Coarts  Act  has 
mmmaf.  Kow,  I  agiB«  that  thia  aNtitm  auy 
tyartr  hia  eoeti  in  aonat  oaaea,  when  no 
legmnt  bat  still  this  ia  not,  I  think, 
it  Old  of  oonaidemUon  the  pnmao  in  a»- 
'  iatotian  of  the  atatate.  It  appears  to 
fcfteaegttm  eontempbtea  only  eases  when 
IAm  atria&of  theoaoae.  The  wM<d8  in  the 
t  in  eitier  caae,  the  judge  who  shall  try 
I  on  lha  fanner  part  of  the  seetiMi, 
L^t^itaanly  where  then  baa  be«ai  a 
in  tone  to  ha  the  tnw  «(H)*ti«otion; 
Fiar  athetfwas  glrm  It  night  lead  to 
'kmighbglve  visa  to-lnyartiee,  if  a 
'^'W  3ndgnunt  by  deflmlt,  coold 
ihis  eoatb. 
ii^l  cMotaia  vary  mat^onbta^whether 
L-si-iBf:toid  and  my  Brother  Cottnan  la 
'that  tliarjr  awiight;  bat  I  cannot 
nr.  -The  question  depends  <hi  the 
Ithu  been.  I  decided,  that*  when  oosta 
ko^fjailflMa  certain  thin^  is  done,  the  case 
'wreaa;^  beaQch'depriv^iOn  of  oe^  ia  not 
trtoiika-tbiag-  to  >be  done  can  be  done. 
kpBttiagiaUe^  hitter  Mri of  this  •eotion, 
'  '  tbs  Snk  parti  withoat  it.  Then  the 
im/  ^i^  m  any  action,  a  vendiet  dull  be 
Ko  doubt  the  otdinafy  mean- 
'  ina  trial  of  an  iMDe,  bat  it  ia  very  fre- 
to  a  fta&g  on  an  inquintion  of  da> 
^MainTa  Act,  8  ft  4  Viot.  o.  24,  providea 
-  lif  eoBd^  in  rapect  of  «  verdict  for  leas 
[^^■iber  itahaU  be  nren  apoa  any  issne  or 
yjadgmeat  sbaU  have  passed  by  de&nlt, 
nendiDg  office*  before  whom  such 
li««Uiuied"dHU  certify.  I  do  not  know 
■  fiviied'  ooastmctioa  is  to  be  pnt  upon 
[atkiiltttb  section  than  in  that  aeetion.  It 
itbt  tkat  part  of  the  aeetbn,  whieh  sa^s, 
Jt«bsU  not  be  found  for  the  phuntlS;"  ia  to 
*«aMto(  Umitiag  the  case  to  a  verdiet  on  the 
•  I  do  lot  know  why  that  should  be  ao. 
ibr  not  euiatraiag  it  to  appl^  to  cases 
Caut  is  la -a  oMidition  to  ffire  jadgment 
fio^  a  jnry.  It  ia  sud  that  diffioalties 
oNa  psoh  a  eoastmetion— that  there  may  be 
irapiefc  of  whidi  it  would  be  hard  that  the 
deprived  of  eosts,  becanae  the  cause 
I  lo  trial.  I  cannot  see  what  ia  the  bo- 
'iaeoDatmittg  the  act;  and,  therefore,  I 
t  to  thiow  over  snoh  arguments,  and  to 
ftDthewordaof thestatate.  BythefiSth 
sot,  tha  Legislaiore  exclades  from  the 
i«f  thoae  oonrto  actions  involring  difficult 
:  <nnpiently»  whaterex  may  be  the  difficulty 
"ttioD,  I  apprdiend  that  it  gives  jurisdiction  to 
reaaila  to  tiy  in  all  caaea^  exeept  those  ox- 
IJVtbsathaactfoik-  Then  it  lunv  **  in  all  caaea 
■anibaaba.aTMIo(  fowd  for  the  phuntiff 
rbthnii,  ia  wticaa  iMadad  on  tert>  the  plainr 


tiff  shall  have  jnd^ent  to  recover  such  torn  onlr,  and 
no  coata."  That,  in  my  opinion,  exclndes  the  plaintiff 
in  the  present  atiitm  from  being  entitled  to  coata. 

Williams,  J. — I  agree  with  the  Chief  Jwtioe  and 
my  Brother  Coltman,  that  the  plaintiff  ia  entitled  to 
our  jad^ent.  The  queetiui  isy  whether  there  has  been 
a  verdict  here  for  leas  than  fiA,  within  the  meaning  4f 
the  act;  and  I  think  that  there  haanot.  Ithink  "ver- 
dict,*' in  this  act,  means  a  verdict  on  the  trial  of  the 
eanse,  and  not  on  a  writ  of  inqainr,  after  judgment  on 
demamrorbydefimlt.  I  agree  wMi  my  Brotha^Crea»< 
wdUtinttheatatatehaeexcladedinanyeaaeBinwhiehdif- 
ficnltpoiBtaraay  arias;  bat  I  still  think  that  It  la aqnally 
clear  that  the  atatate  contemplatee  casea  fa  the  oonatv- 
conrts  fit  to  be  brought  in  the  superior  eonrta,  thou|;n 
net  falling  within  the  proviso  to  sect.  C8,  for  otherwise 
the  129tfa  Bsetion  wow  not  eoatain  the  elanse  gtving 
the  judge  the  power  to  certify  that  the  action  was  fit  to 
be  brought  in  the  superior  oonrt.  Then,  It  being  clear 
that  there  b  »  olaas  of  audi  oasae  which  may  so  be 
brought  in  the  superior  oouris,  it  aeems  t*me  to  be  ab- 
urd  to  aay,  that,  notwithstancnag  the  case  may  be  a 
veay  fit  one  for  the  superior  eoiuta,  the  defendant,  by 
saffertng  judgment  by  definilt,  should  have  the  power 
te  deprire  the  pl^ntiff  of  hia  coats.  We  shalL  I  thiidE 
avoid  snch  an  inooi^mtity  by  giving  to  the  daaae  tba 
constmotiMi  the  word  v^cr*  ia  capaUa  o^  ttaindy» 
that  of  verdict  ofim  til*  trial  oftlleoaaae;  andalaowa 
dull  avoid  tibe  nrthcr  inoengroify  whieh  would  arise 
in  actiOBa  on  bllla  of  eacchange,  where  thare  ia  a  refom 
enoe  to  Uie  Uaater  to  compute  and  whore.  If  a  con* 
tary  eonstmetiaa  pcevailM,  toe  phUotiff  woold  not 
wtl^^Me,  hot  hava  to  pay,  coata^— Jkt^aiwC  /br  tk» 


GROWN  OASES  BBSERVED. 

COURT  OP  CRIMINAL  APPEAL.— EAsrsa  Tkbm. 
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■e  WiuMB,  C.  J.,  FAMca,  AuiBRKnf,  Ki 

LIAKS,  J.] 

B».  e.  Tbubobjc.— Jl|)nZ  30. 


Lareet^f—Zost  Goodi. 

1.  Man  find  Qoodt  tAat  kaw  hem  aetuatfy  htt,  or 
art  reatonabfy  si^tpos^L  him  to  have  been  hit,  am 
appropriatts  than  with  Intent  to  tote  tht  ailire  J/ooU" 
nion  over  thmt,  realtjf  helxmmgt  when  he  taies  tkofi,  thi^ 
the  Otaur  cannot  be/oundf  it  is  not  Xorootf. 

2.  Bmi/he  tat€»  them  with  the  lUe  Intent,  thou^  tott, 
or  reatonaify  wuppoted  to  be  toitt  hut  rmuoneibfy  be- 
lieving/ that  the  Owner  can  be/oitMf  it  it  Zwetw, 

3.  The  Prieoner  wat  indicted  for  ttwinff  a  Sanf  Note, 
It  appeared  that  he  had  picked  it  up  upon  the  Road, 
ana  that  he  meant  to  appropriate  ittoiut  own  fZw,  and 
that  he  had  not  then  at^y  Meant  of  aecertaining  who 
woe  the  Owner,  or  an^  Beaton  to  believe  that  the  Owner 
knew  where  to  find  tt.  He  afterwards  was  informed 
who  the  Owner  was,  but,  notwiihttandin^the  changed  it, 
and  appropriated  the  Mottt^  to  hit  own  Use.  HuJur^ 
found  that  he  had  Reason  to  believe  it  to  be  the  Prose- 
cutor's Prwer^  b^ore  he  changed  it:-— Held,  that  he 
was  not  riffhtfy  oonviaed  of  Lateen^. 

The  prisoner  was  tried,  before  Baron  FarkcL  at  the 
last  assizes  at  Huntingdon,  for  stealing  a  bank  note. 
He  found  the  note,  whiui  had  been  accidentally  dropped, 
on  the  high  road.  There  was  no  name  on  it,  indicating 
who  was  the  owner,  nor  were  Uiere  anv  circumstanoee 
attoiding  the  finding  which  wonld  enaole  him  to  dia* 
cover  to  whom  the  note  belonged,  when  he  picked  it 
ap ;  nor  had  he  any  leascm  to  helieve  that  the  owner 
knew  where  to  find  it  again.  The  priaoner  meant  to 
apptopriata  it  to  bia  own  naa  wbm  Ae  jacked  it  np. 
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The  day  after,  and  before  he  had  diapoeed  of  it,  he  was 
infonned  that  the  prosecutor  was  the  owner,  and  had 
dropped  it  accidentally :  he  then  chaDged  it,  and  ap- 
propriated the  money  to  his  own  nae.  The  jury  found 
that  he  had  reason  to  believe  it  to  be  the  prosecntor'B 
propertv  before  he  chanced  the  note.  The  learned 
judge  directed  a  verdict  of  guilty,  intimating  that  he 
should  reserve  the  case  for  further  consideration.  Upon 
conferring  with  Mr.  Justice  Maule,  it  seemed  to  ^eir 
lordships,  that  the  original  taking  was  not  fslonious, 
and  that  in  the  snbseqnent  disposal  of  it  there  was  no 
taking.  Baron  Parke,  therefore,  declined  to  pass  sen- 
tence^  and  ordered  the  prisoner  to  be  discharged,  on 
entering  into  his  own  recognisance  to  appear  when 
called  upon.  The  case  was  hereupon  reaerrad  for  the 
consideration  of  the  judges.  It  was  not  aigoed  by 
counsel. 

Farke,  B.,  now  delivered  the  judgment  of  the  Court. 
—In  order  to  constitute  the  crime  of  larceny,  there  must 
be  a  taking  of  the  chattel  of  another  animo  furandi, 
and  against  the  will  of  the  owner.  This  is  not  the  full 
definition  of  larceny,  but  so  much  only  of  it  as  is  neces- 
saiy  to  be  referred  to  for  the  present  purpose.  By  the 
term  "  animo  furandi  **  is  to  be  understood  the  intention 
to  take,  not  a  partial  or  temporary,  but  the  entire  do- 
mlmon  over  the  chattel,  wiuiout  a  colour  of  right :  as 
the  mie  of  law,  fonnded  on  justice  and  reason,  is,  that 
actus  non  facit  reum  nisL  mens  rit  rea,  tike  guilt  of 
the  accused  must  depend  on  the  circumstances  as  tliey 
appear  to  him;  and  toe  crime  of  larceny  cannot  be  com- 
mitted unless  the  goods  taken  appear  to  have  an  owner, 
and  the  party  takmg  them  must  know,  or  believe,  that 
the  taking  is  against  the  will  of  that  owner.  In  the 
earliest  times  it  was  held,  that  chattels,  which  were  ap- 
parenUy  without  an  owner,  nullius  in  bonis,  could  not 
be  the  subject  of  larceny.  Stamford,  one  of  the  oldest 
authorities  on  criminal  law,  who  was  a  judge  in  the 
reign  of  Philip  &  Mary,  says,  (b.  I,  ch.  16),  "  Trea- 
sure trove^  wreck  of  the  sea,  waife,  or  stray,  taken  uid 
carried  away,  is  not  felony  quia  dominus  rerum  non  ap- 
Miet  ideo  cuus  sunt  incertum  est.**  For  this  he  cites 
Fitz.  Abs.  Coron.,  pp.  187,  766.  These  passages  are 
taken  from  22  Ass.,  pi.  99,  22  Edw.  3,  and  mention  only 
"treasure  trove,"  *^ wreck,"  and  ** waife;"  and  Fitz- 
faerbert  sa^  the  punishment  for  taking  such  is  not  the 
loss  of  lira  or  limb.  The  passage  in  3  Inst.  108,  goes 
beyond  this.  Lord  Coke  mentions  three  circumstances 
as  material  to  a  larceny:  first,  the  taking  must  he  feloni- 
ous, which  he  expluns;  secondly,  it  must  be  an  actual 
taking,  which  he  also  explains;  and  thirdly,  it  must 
not  be  by  trover  or  findii^.  He  then  proceeds  as  fol- 
lows : — "  If  one  lose  his  goods,  and  another  find  them, 
though  he  convert  them,  animo  furandi,  to  his  own  use, 
it  is  not  larceny,  for  the  first  taking  is  lawful.  So,  if 
one  find  treasure  trove,  or  waife,  or  rtray,  [here  *  wreck' 
it  omitted,  and  *  stray*  introduced],  and  convert  them, 
ut  supra,  it  is  no  larwny,  both  in  reqwet  of  the  finding 
and  that  dominua  zerum  non  apinret'*  The  onlv 
nrthority  given  is  that  before  mentioned — 22  Ass.,  pi. 
99;  Fitz.  Abe.  Coron.,  p.  266;  22  Edw.  3.  Ifow,  treasnre 
trove  and  waife  seem  to  be  subject  to  a  different  con- 
sideration from  goods  lost.  Treasure  trove  ia,  properly, 
money  supposedto  have  been  hid  by  some  owner  since 
deceased,  the  secret  of  the  depont  having  perished,  and, 
therefore,  belongs,  to  the  Crown.  As  to  a  waife,  the 
(u^nal  owner  loses  his  'Vht  to  the  pro^rty  by  neg- 
lecting to  puisne  the  thiei.  The  very  circumstances, 
under  whicn  these  are  assumed  to  hare  been  taken  and 
converted,  shew  that  they  could  not  be  taken  from  any 
one,  there  being  no  owner.  Wreck  and  stray  are  not 
•xactly  on  the  same  tooUog  m  treasure  trove  and  yniit. 
Wreck  is  not  properly  so  called  if  the  real  owner  is 
known,  end  it  is  not  &:fiuted  until  after  a  year  and  a 
day.  Tfaa  word  ■'eatny"  Is  used  in  the  books  in  dif- 
mnt  sausa^  ai  majbe  aeen  in  Com.  Dig. "  Wufc^** 


F.J  where  it  is  used  in  the  sense  of  cattie  forfeUed  i& 
being  in  a  manor  a  year  and  one  day  viUioat  cb^tu 
after  being  proclaimed,  when  the  piopeitT  Ttsts  is  3 
Crowp,  or  its  grantee  of  estrays;  and  also  of  oti 
straying  in  the  manor  before  thev  an  n  foHi^ 
Blackstone  (vol.  2,  p.  619,  Stephens's  ed.)  deftj 
estrays  to  be  **  snch  vsJoable  animals  u  tit  fbimd  m 
dering  in  any  lordship,  and  no  man  knowetli  Ha  tm 
of  them,  in  which  case  the  law  raves  thm  to  thi  ir 
reign."  In  the  passage  in  Stam&rd  no  donlt  Uh  M 
is  used,  not  exeluuvefy  in  the  former  tarn,  bst  m 
rally,  as  to  all  stray  cattle  not  seized  by  tlKM  m 
treasure  trove  and  waife^  properly  bo  calla^mdilK 
"  bona  vacantia  nullius  m  bonis,  bnt&r  Ana 
rogative,  would  below  to  the  first  finia  Ma^ 
**  He  que  nulUns  in  bonis  simt  et  oUm  bntlMl 
toris  de  jure  natural!  jam  efficientur  pTina{8ili]| 
gentium."  (Bracton).  "Wreck" and "itoj.'lfl 
sense  we  ascribe  to  those  words,  are  not  In  the  wmtk 
tion,  for  the  right  of  the  owner  is  not  forfntadatff 
end  of  a  year  and  a  day;  but  Lord  Coke,iii(Mll 
case,  (5  Cfoke,  108  a),  treats  wreck  alsoasnuIHiriAl 
and  estrays  auimalia  vagantia  nve  vscantU,  braMH 
claims  their  property.  Wreck  and  estray,  kgi 
before  seizure,  closely  resemble  floods  lost,  diSm 
owner  has  not  the  actual  possessioD,  and  aAirifl| 
logy  to  which  Lord  Coke  refers  in  the  F>bi^ 
cited.  WheUter  Lord  Coke  means, what tbewv 
at  first  ught  imports,  that  under  no  dmtaH 
could  the  taker  of  goo4U  really  lost  and  fbonl  bia 
of  larceny,  is  not  clear;  but  the  passage  ii 
and  satisfectory  authority,  that  a  person  idumB 
which  are  lost  may  convert  them  animo  fitfii^J 
some  circumstances,  so  as  not  to  be  guilty  4 
The  two  reasons  assigned  by  him  are,  tutttefl 
taking  has  a  right  in  respect  of  the  findtiiftfj 
that  they  are  apparently  without  an  owna:  Ifl 
rerum  non  apparet — an  owner,  or  tie  ow]iff,M 
appear.  The  first  of  these  reasons  has  M 
opmion,  that  the  real  meaning  of  Lord  Cake  M 
that  every  finder  of  lost  goo^  who  taka  mm 
randi,  is  not  guilty  of  felony,  but  that  if  m**^ 
innocently  takes  possession,  meaning  to  k<?j 'I 
owner,  and  afterwards  chaiiKes  his  nund,ai(ilfl 
to  his  own  use,  he  is  not  a  felon,  on  the  p^i^W 
Lord  Coke  had  previoualjr  laid  down,  thilBiig| 
steal  must  be  when  the  tning  stolen  comeUttena 
session ;  for  if  he  hath  the  pMsession  onu  u4| 
though  he  hath  animum  furandi  aflenranl%  hIB 
rieth  away,  it  is  no  larceny;  and  Lord  Coke  ilflJ 
Ghmville,  "Furtum  non  est  ibi  iniUum  halxi* 
tionis  per  dominum  rai."  It  is  aud,  thereMJ 
the  case  of  finding  is  an  instance  of  ttus  b«d| 
with  lawful  title,  which  consequently  caiuiot  tm 
a  felony  by  sulnequent  conversion;  bat  if  it  be  m 
ally  taken,  not  for  the  true  owner,  bat  with  uMj 
appropriate  it  to  his  own  use.  it  is  a  f^y; 4 
opinion  the  commissionerB  nr  the  amoiaiiietd  JR 
criminal  law  appear  to  have  been,  as  stated  in  twB 
report.  This  opinion  ^>peaTs  not  to  be  well  W| 
for  Lord  Coke  puts  the  case  of  lost  goo^  oaluM 
footing  as  wufe  and  treasure  trove,  whidi  w.fl 
bona  vacantia,  goods  without  an  owner,  sad  "u^ 
epect  to  which  we  apprehend  that  a  pencm  '""^ 
l>e  guilty  of  larceny,  though  he  took  orijiiwyj 
furandi — that  is,  with  the  intent  not  to  take  a  ^um 
a  temporary  possession,  but  to  usurp  tbe  eoun  > 
nion  over  them ;  and  the  previous  obsemtiow* 
reference  to  cases  in  which  the  original  po«** 
the  chattel  stolen  is  with  the  consant  « bye* 
with,  the  owner.  But  any  doubt  on  ^i*^ 
iwnoved  by  what  is  said  by  Lord  Bde,  (1 F-  ^-  ™^ 
"  If  A.  find  the  purse  of  B.  in  Uie  hi^«y,  aai  J 
and  curry  it  away,  and  hath  all  the  <!»«»?"*"2t 
may  proTe  it  to  be  done  ammo  fiiaoai» 
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it,  ytt  it  is  not  fdmy.  The  like  in  caae 
_  ^  a  wreck  or  tnasore  toove,  rultiiu;  22  Ass., 
or  a  ini{e  or  straj."    Lord  Coke  c^arly  con- 
Alt,  if  lost  goods  aire  taken  originallT  anljno  fd- 
b  die  Beam  than  menttoBcd,  tne  taker  la  not  a 
'  whrn  it  is  eoDaldflnd,  thaL  by  the  oommon 
y  to  tin  vahie  t4  ab<m  12d.  was  pvnMiable 
ud  tkat  the  quali^  «f  tha  aot  m  taking, 
%  goods  from  the  poaaHdon  of  the  owner 
tut  of  takiag  ora  wkm  so  loogor  in  hie 
and  qnri  daniIiot»  in  it»  ngorioiu  efiecta  on 
of  ao^y,  (tiie  tma  gnmnd  £Dr  tile  poniah- 
mddhI,  it  ia  not  8or|)rin]ig  that  such  a  role 
~  fwoBhed :  and  it  is  founded  on  strict  jua- 
the  tm  of  ibatractioo  of  lost  property,  of 
whoi  compared  with  the  nequent  vio- 
ffoper^  in  the  paaaairioo  of  an  owner,  there 
-of  »HTme«  santmoe,  and  the  aril  remedy 
dfcsHd  amply  anAciant.    Hawkina  (b.  1, 
I,  mji,  **  Oar  law,  which  pnnishea  all  thaft 
I  if  tha  thing  stolen  be  uwre  the  value  of 
vith  imital  ponidunent  if  under,  rather 
dalwitn  sow  caaea  as  dvil  than  criminal 
for  the  nasoD,  in  the  ease    goods  loat, 
li|Btr  ii  not  much  aggrieved  whan  nothing 
Uwbti  ha  had  lost  befbie."  It 

that  it,  at  thb  day,  tiia  punishment 
Mrfgned  to  UrceoT,  ud  osimly  carried 
ippf^ciation  of  uat  goods  would  never 
tocmstUate  that  offiBnoe;  and  It  uc«r- 
altKatioo  of  ponishmeut  cannot  alter  the 
of  the  ofiinee.    To  preventj  however,  the 
bdsa  being  larceny,  it  u  asserted  that 
Hnnanoitly  loet—that  ia,  that  they 
ftkm  m  mob  a  place  and  under  such  cir- 
m  Aat  the  owner  wcmld  be  rsaaonaUy 
Wtka  taker  to  have  abandoned  them,  wat 
now  where  to  find  them.   Thuefore,  if  a 
imd  feedii^  in  an  open  oommon  nr  on  the 
'  poNie  toad,  or  a  watoh  found  ^>pat«ntly 
a  kiyotsffr.  the  teking  of  these  would  be 
-~-m lha  tanr  had  no  rivht  to  presume  that 
not  blow  when  to  tbd  them,  and  eon- 
W  no  nght  to  treat  tham  as  lost  goods.  In 
■e  there  is  no  doubt  tiiat  the  bank  note 
««Ber  ^  not  know  where  t«  find  it;  the 
ly  believed  it  to  be  lost;  he  had  no 
—  to  whom  it  bekmged;  and,  therefore, 
M  it  with  the  intent,  not  of  taldng  a  nertial 
,  bat  the  entire  domlidon  over  1^  uw  act 
net,  In  our  opiaiaa,  eonatitate  lareoiy. 
I  Mbasauent  i^pnwriation  to  his  own  use, 
^  with  tbo  knowledge  at  that  time  that 
lidloae  msecuter,  ioea  amount  to  that  crime, 
Arwra  eonsidend.  It  appears,  however, 
:«Uefa  do  &U  within  the  eatmy  of  lost 
I  wUeh  the  taker  i«at]y  belbvaa  to  have  been 
^  taken  and  converted  oe  as  to  oonstitute 
the  party  finding  may  be  presumed  to 
owner  taHum,  or  wre  is  any  mark  upon 
*  '  known  by  him,  by  which  the  owner 
t.  Whether  this  is  a  qualification  in- 
in  modem  times,  or  which  always  existed,  we 
teenalne.  It  may  have  weeeded  the  rale 
lemm  nen  apjiaret  iaeo  cnjus  sunt  In- 
'  and  tiw  role  is  held  not  to  apply  where  ft  ia 
—jtadie  owner:  but  the  anthotlues  are  many, 
bcUm  this  qnaHfieation  has  been  so  renendly 
'  I  pnetio^lliat  we  must  consideT  it  to  be  tb^ 
i  law.  Thefw  ore  nany  tepMied  eaaaa  on 
'r        wbare  the  owser  « the  gooda  m^ 
-toWfavwafrsn  Ae  ebenmitaneeo  nnder 
^  lie  ftond.  Amongst  these  are  mentioned 
twi«nlM»Wl4Bkaata»>eoaehea  bypaasen- 
^f^dMcooehmaa  appoj^ated  to  his  own  nss; 
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or  a  pocket-book  firand  In  a  coat  sent  to  a  t^or  to  be 
repaired,  and  abstracted  and  opened  by  him.  In  these 
oases  the  appropriation  has  been  held  to  be  larceny. 
Perhaps  these  cases  might  be  classed  amongst  those  m 
which  the  taker  is  not  justified  in  concluding  that  the 
goods  were  lost,  because  there  is  Uttie  doubt  he  must 
nave  believed  that  the  owner  would  know  where  to  find 
them  again,  and  he  made  no  pretence  to  conrider  them 
abandoned  or  derelict.    (XomVi  cose,  2  East  P.  G. 

19,A99.e04;  Wjmn^s  cate.  Leach, 416:  <xu^ 

Id.  410).  Some  appear  to  liave  bem  dedded  on  the 
ground  bailment  determined  by  Iweaking  bulk, 
which  would  oonstitnto  a  trespaai^  as  in  Wftm^s  ctmj 
bnt  it  seems  difficnlt  to  apply  that  doctrine,  which  be- 
longs to  bulment,  where  a  spedal  property  Is  acquired 
by  contract,  to  any  case  of  goods  entlray  lost  and 
found,  where  a  Bpeeiat  properly  is  acquired  oy  finding. 
The  appropriation  of  goods  by  the  finder  has  also  been 
held  to  oe  larceny  where  the  owner  could  be  found  out 
by  some  mark  on  them,  as  In  tiie  case  of  lost  note^ 
cheques,  or  bills,  vrith  the  owner's  name  upon  them. 
This  case  was  conBidered  in  the  case  of  Jtfwvv  v.  Green, 
(7  Hee.  6t  W.  023),  in  which  the  Court  (rf  ISxoheqner 
acted  upon  the  autnority^  of  these  deotrions;  and  in  the 
argument  in  that  case  mfficnltlea  were  suf^estedj  who- 
ther  the  crime  of  laroeqy  could  be  committed  m  the 
case  of  a  marked  article— a  oheqne,  for  instance,^  with 
the  name  of  tlie  owner  upon  it— where  a  person  originally 
took  it  up  intending  to  look  at  it  and  see  who  was  the 
owner,  and  then,  as  soon  as  he  knew  wheaa  it  was,  took 
it  animo  forandi ;  as,  in  order  to  oonstitnto  a  Iaroaty,tbo 
taking  must  bs  a  tre^ass^  and  it  was  asked,  when,  in 
such  a  case,  the  trespass  was  committed.  In  anawer  to 
that  inquiiT,  the  diotvm  attriboted  to  me  in  the  report 
was  used,  thaL  in  snob  a  aase,  the  traapaas  must  be 
taken  to  have  been  oommikted,  not  when  ne  took  it  up 
to  look  at  it  and  see  whose  it  was,  but  afterwards  whoi 
he  appropriated  it  to  his  own  use  animo  furandi.   It  la 

?uite  a  mistdce  to  suppose,  as  Mr.  Greaves  has  don^ 
voL  2,  c.  14),  that  I  meant  to  1^  down  the  propor- 
tion in  the  general  twms  oontiunea  hi  the  extract  mmi 
the  report  of  the  case  in  7  Uee.  &  W.,  which,  taken 
alcme^  aeems  to  ha  ^plicable  to  eveiy  case  of  fin^n& 
nnmuked  as  well  as  marked  iwopurty.  It  was  meaw 
to  apply  to  the  latter  only.  Tlie  result  of  these  an- 
thonttea  is,  that  the  rule  of  law  on  this  subject  seems 
to  be,  that  if  a  man  find  goods  that  have  been  aotnally 
lost,  or  are  reasonably  supposed  by  him  to  have  been 
lost^  and  wpropriates  them  with  the  intent  to  take  the 
entire  dommion  over  them,  really  beUevinf ,  when  he 
tokes  them,  that  the  owner  cannot  be  found,  it  is  not 
larceny ;  but  if  he  takes  them  with  the  like  intent, 
thongn  lost,  or  reasonably  supposed  to  be  lost,  but  rea^ 
souably  believing  that  the  owner  can  be  found,  it  Is 
larceny.  In  apj^ying  this  rule,  as  indeed  in  the  ap^- 
oation  of  all  nile&  questions  of  some  nicety  may  arua; 
but  it  will  generally  be  aseertuned  whether  the  peratm 
aeonsed  had  reasonable  belief  that  the  owner  conld  be 
found,  by  evidence  oS  his  previous  acquiuntanoe  with 
the  ownenhip  ^  the  particular  chattel,  the  place  where 
it  is  found,  or  the  nstoxe  of  the  mark  upon  ft.  In  soma 
oases  it  would  be  found  apparent— in  othei^  appear  only 
after'  i»*f»n'nftti"".  It  would  probably  be  presumed 
that  the  taker  would  examine  the  chatteL  as  an  honest 
man  ought  to  do,  at  the  time  of  taking  it:  and  IF  ha 
did  not  restore  it  to  tlie  owner,  the  jury  might  conclude 
tiiat  he  took,  when  he  took  it,  complete  poeaesdon  of 
it  onimo  furondl.  The  mere  taking  It  up  to  look  at  it 
would  not  be  a  taking  possession  of  the  chattel.  To 
apply  these  rolea  to  the  present  case.  The  first  takhug 
did  not  amount  to  larceny,  because  the  noto  was  really 
lost,  and  tbeie  was  no  mark  upon  it,  nor  other  dreom:- 
stance  to  Indicate  thai,  who  was  the  owner,  or  that  he 
might  be  found,  nor  any  evidence  to  rebut  the  pre* 
Bomption  that  would  arise  fiom  tiie  finding  fii  the  note^ 
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as  pTOT«d  that  he  beliered  the  owner  conld  not  be  fonnd ; 
and  that  the  original  takii^[  was  not  fielonioas ;  and  if 
the  prisoner  had  changed  the  note,  or  otherwise  diaposed 
of  it,  before  noUce  oT  the  title  of  the  real  owner,  he 
dearly  would  not  hare  been  punishable :  but  after  the 
prisoner  was  in  pwaesdon  of  tne  note,  the  owner  became 
known  to  him,  and  he  then  appropriated  it  animo  fh- 
landi ;  and  the  point  to  be  decidedly  whether  that  was 
a  Mony.  Upm  thia  qneition  we  ftit  considerable 
doubt.  If  he  had  taken  the  diattd  innocently,  and 
afterwards  appropriated  it  without  knowledge  n  the 
ownership,  it  wotud  not  have  been  larcoiy;  nor  would 
it,  we  thuu^  if  he  had  done  so  knowing  who  was  the 
owner;  for  he  had  the  lawful  possession  in  both  cases, 
and  tiie  eonverston  would  not  nare  been  a  trespass  in 
oither.  But  here  the  original  taking  was  not  innocent 
in  one  sense,  and  the  question  does  that  make  a  dif- 
lerenceT  We  think  not;  it  was  dispunisbabl&  aa  we 
lure  already  decided :  and,  though  tne  possession  was 
accomiMuoiea  by  a  dishonest  intent,  it  was  still  a  lawful 
poeaeasion,  and  good  against  all  bat  the  real  owner;  and 
the  subsequent  conversion  was  not,  therefore,  a  trespass 
in  this  ease  more  than  the  othersi  and  consequently 
no  larcoiy.  "We,  ther^m,  think  the  wmvict&n  was 
wrong. — Conviction  qvoAed. 

TRINITY  TERM. 
Bbo.  v.  Eiiu.  Goonou— •Rom  2. 
Dmtrtimg  a  ChUd  «/  tmuhr  Agt, 

alimahOhUi  iiftrnderJ^iMo  tk«  PloriiA^B., 
mid  tMerv,  m  a  cerkuH  «mw  md  ptMie  Phmt  leanrng 
€mddtttiiii^tk0MddCSm9rma0Qrmid:~'Bdd, 
thai  this  wn  mat  miHdIelaUtOJim, 

The  prisoner  was  found  guflty,  at  the  May  Sessions 
4^  the  Central  Criminal  Court,  umni  the  second  count  of 
an  indictment,  which  charged  that  she,  being  an  eril- 
diq>osed  person,  and  contriTing  to  injure  and  ^griere 
the  inhabitants  of  the  parish  of  Barking,  and  unjnatly 
to  burden  tiie  said  pariah  with  the  charge  and  mainte- 
nance of  a  certain  female  child  of  vety  tender  age,  to 
wit,  of  the  age  of  one  monUi,  whose  name  to  tiie  jurors 
aforesaid  is_  unknown,  which  she,  the  said  Eliza 
Cooper,  had  in  her  care  and  custody,  afterwards,  to  wit, 
on  tne  same  day  &c.,  with  force  and  arms,  at  etc.,  un- 
lawfully and  injtiriouuydidtake,carry,and  convey  away 
the  said  female  child,  which  she  so  had  in  her  care  and 
coatody,  into  the  said  pariah  of  Bu-king,  in  the  county 
itf  Essex,  and  within  the  jurisdiction  m  the  sud  court, 
and  then  and  ther^  in  a  certain  open  and  subUe  place, 
and  Queen's  cmnmon  hiehway,  there  called  Barlnr- 
lan^  to  wit,  about  the  hour  of  eight  o'clock  in  the 
evening  of  the  same  day,  unlawfully  did  leave  and 
desert  the  said  child  upon  the  ground  of  and  in  the 
same  lane,  contraiy  to  her  duty  in  that  behalf,  the 
Bud  child  being  of  such  tender  age  as  aforesaid,  and  un- 
able to  take  care  of  herself.  The  first  count  alleged 
the  child  to  be  the  prisoner's  own  child,  but  there  was 
no  evidence  to  support  that  allegation,  nor  any  evi- 
dence to  shew  how  the  child  came  under  the  prisoner's 
care  and  custody.  The  sentence  was  respited  by  the 
learned  commissioner,  and  the  case  was  reserved  for  the 
opinion  of  this  Court. 

No  counsel  appearing. 

Lord  DsmuH,  C.  J.,  said— There  Is  no  offmce 
staled.  The  child  may  have  liad  a  settlement  in  the 
parish,  and  there  is  no  allMstion  of  injury  to  the 

Sud. 

Pabxc,  B.— I  think  that  the  indictment  in  this  case 
cannot  be  sapported. 
Pattbsov,  CoLTiuir,  and  Wzmam^  J  J.,  ooncomd. 


PREROGATIVE  COURT. 
Dkuhhokd  v.  Ksisbt^JT^  5, 
An  BMoOor  loot  PniaU  «f  s  Witt  md  ana, 
was  nftsmMitft'  eilad  teprepoimd  AtOiikBti 
watalUf^atohawbamntewMmkmllnDim^ 
imcompelmt.  Str^^iuedtoprtpmii.  2lii(iar 
9ont  mt«rttt4d  amtmUd  tc  a  RetoettimifAi  (h 
ita,imae  Ahtmut  o/AMdmtu  jMiiy  aS  At] 
tk«Oi)mtr^fimdtorMSh$tk«Pnbtl$.  j 

Henry  Knkfit,  die  party  tntheewateMi 
on  the  26tb  November,  1847,  havfaw Miiilli 
executed  his  last  will  and  testnentlMteM 
16th  July,  1846,  as  also  a  codkaT 
date  the  Estill  Hay,  1847.  OntheSthl... 
probate  of  the  wiU  and  codicil  was  paM,  \ 
of  the  Court,  to  Christopher  Knight,  tiwtn 
deceased,  the  sole  exeentor,  (iriio  was  abtisi 
legatee  named  in  the  wiU).  Aeiiill,«ij 
gave  and  bequeathadtoUs  nieo^  SBWftM 
Niel  OgUvy  Dmmmond,  the  sum  of  lOOttl 
of  the  sum  of  6016J:  17>.  64.,  3<.  per  C«it  r 
the  codieil,  the  testator  reroked  snob  hi 
lieu  thereof,  gave  and  bequeathed  to  bk 
aforesaid  Christopher  Knight,  and  John  f 
son,  the  sum  of  5901.  like  stock,  upon  h 
interest,  dividmds,  and  annual  prodm 
said  niece  for  her  life ;  and  in  east  As  i 
this  life^  then  in  trust  for  Frandi  Ki 
Dramraond,  the  ton  <tf  the  aud  BBaa 
dhould  he  attain  the  age  of  twenty-oas; 
case  of  his  death  under  that  ue,  um  f 
tator,  directed  that  his  said  trastess  tk^ 
■esaed  of  the  said  nm  of  MOI.,  311  pff  4 
in  trust  for  all  and  evray  otharddlAsa^ 
niece  mig^t  thereafter  have  by  iMrlhaa  ] 
ftatvre  husband,  in  eqnal  shans  and 
in  default  of  such  issue,  in  trust  for  u§  «Ull 
executors  and  administrators.  At  the 
dicU  (26th  Hav,  1847)  the  testator,  as  ft  i 
of  unsound  mind,  end  quite  inofiUs 
any  testamentary  papei^  or  of  dwng  ar" 
thought,  judgment,  and  reflection.  A 
tracted  at  the  instance  of  Mrs.  Drummaa^ 
named  in  the  will,  whose  legaey  is  altcm  i 
by  the  codicil,  Sj^nst  Chri^jtter  Knkfat, 
and  executor,  citing  him  in  the  unai  ^nj 
and  bring  in  the  probate  of  the  will  sod  or 
to  prove  the  codiol  in  soI«nn  form  ti  Isvlf 
think  it  his  interest  so  to  do,  or  •Aerwiie  * 
cause  why  the  codidl  slmvld  not  be  pronmMN 
cUred  mul  and  invalid.  An  qipeanoee  m  ~ 
Christopher  Knight,  who  lefosed  to  pnpond 
oil,  and  also  for  the  guardians  of  FnacbEi^ 
Dmmmond,  an  infant,  and  the  legates  sfllr^''^ 
codicil,  who  declared  that  he  would  not 
codieil  on  behalf  of  the  in&nt. 

Ourteit,  for  Mrs. Drnmmond, moved t^Conl* 
dare  the  codicil  null  and  void,  and  to  nw*  ""I 
bate,  so  for  as  icgarda  the  codicil. 

B.Pmimoret  for  the  guardian  of  tta 
eented. 

Sir  H.  JsHHER  Fctt.— I  shaU  cerUinlj  IV» 
motion,  for  the  Court  is  entitled  to  ia&tima^ 
has  not  been  afforded.  My  inclinatioa  u  to  e«a 
the  executor,  whohas  taken  probate  of  thanu 
dicil,  and  who  now'iefnsea  to  propoandfUu* 
thismotitm*. 


*  See  Thombm  and  lUttr  v.  Cuttr  ^pf' 
545} :  ia  Me  OdoA  «/  O.  WaiU,  {\  Csrt  m). 
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fa  Gum  Tvjcnon  Citua.  CamAUx  t.  Dj 

\  im  m  JmlgB  Bmj^  U  fawjuirfWii  turn  frvm 


J* 


amd  wgiwl— f  Bmh,  Hmiw«m 
m  Jaift  m  Mi  mm  Omm,  tmd  tkm  fw 

Vrnm^  mr  mis  oiy  Ofwr,  ot4oai^  judi- 

tAtltot^  mtt  t0  U  dtpvud  /irom  tgithgmi 
.  kd  ii  mmt  mm  m»  to  Oirv\mttm<t$,  tmd 
famimaf  m  JDtmai  <^  Jmtim. 

B)iU  rniUmt  •  JuMtim. 
lAtM     .fti/»'Piiaii(*,  wiSMcftMM  amd 
.UapftmdftlmlordChammlkrisk 

[A*  Gmvtt4m-mtmii^Mm%m9mmy 

■hi  UmSit  m  C?^«^«r  d»  o^f^cT^i^ 
HHAir  lynpiiv  ftmlimr,  mi  miuim  Jvh 
iifmAVrittm'JmitmMmmjft^prmmU 
l«rMw;  — d;iiii<iiliwi  /wftriKa  .Ai^pw 

rgii*(iiii  ^tkk  ^hA  arim,  tJtt  Jiwfaw 
\mnm  mJHmntim,  mi,  kmiag  A* 
( Ml  mtafirt  fiirtktt  tkm  tk»  iftwMiV 

iiiwcifQiMitfiMltNW  SatoaiM  on  Indmi- 
\*Cmai  Qmpm^f  in  mAm4  At  CkametBot 
mtttol/ieSisfit  to  a  Pim$<iflxmd  omt 
fCmMlJbimd,  mi  m  Ordtr  wtu  mai$  m 
'tJUriCkmueUm-ttkeMa^cfti^SotU, 
tilfHeatim  0ttlU  .Rmmmt  ^  ti§  CStm^- 
T<»  dmkarwt  tkt  On&r,  m  tie  Qrmmd 
'  i  if  tmA  Iviantt  im  tka  Ckantdlor, 
m  hvUm  MaMnk  Wiffiwn  Dime*, 

rUa  to  t2»^!Sl*<S^MeUor,^^fb*  ^ 
I  Ikttbe  plmiatift  mi^beonlmd,  withlft 
'  r  ■nuM  <rf  tha  order  to  b«  made  OD  the  no- 
,  te  n^M*  in  the  faendi  of  the  Begutnn  of 
thtmm  flfSO^depoiitodbT  thedefendiat  npOK 
jhB  Mid  petitkn  of  nlnanag  and  ippeel  men- 
idle  aid  fltder;  andalwtofefM^toawdelead- 
i  al  6U.  IQf  ^  the  amoont  of  the  taxed  eoete 
I  iBcmred  in  and  about  the  nid  petitioxL 
L  ben  paid  b  J  the  defendant  to  the  plaintifi 
tt  ef  the  said  order ;  and  that  the  deCndant 
It  lib«t7  to  amend  the  said  petition  t»- 
r«<apoeaL  br  ineertiDff  the  namea  of  the  de- 
kBSanaad  WilUan  17.110110  hi  the  thle 
1^  nd  that  the  aaid  patWon,  wbtm  n  amended, 
« itatored  to  tibe  Load  Caiaaodler^  V^V^'  of  t»- 
imd  ippe^;  and  propar  dbactlona  might 
1  lif  Um  Comti  by  imoiog  a  OMumWon  OF  owcis 
imiht  be  niBemaiy,  for  the  bearing  and  deter- 
■  «c  tbe  aaid  petitiMi  cf  retuaring  and  ^ipeal 
tk  MMtar  of  tbe  Bolla,  aauted  by  two  jodgee 
MuH^s  ooarta  of  commonhw.  Theorderof 
[Htl/aaiRy^iatt^  M«a-bT  the  Lord  Chan- 
^linuDg  tha  daana  cf  the  Yiet-CbMumikiK  of 


England.  The  order  was  not  set^ht,  on  the  prceent 
oecawm,  to  be  aet  aaide  on  the  merit^  but  on  the  gronnd, 
aimpljri  that  the  Lord  Chancellw  had,  at  the  tioM  he 
made  it,  atmh  an  iniereet  in  the  eublect-roatter  in  dla- 
pnte  between  tbe  litigant  partlca  as  disqualified  him  fn 
acting  as  judge  in  the  case.  The  subject-matter  in  Ca- 
pote was  a  piece  of  copyhold  land,  extending  about  half 
a  mile,  over  wiuch  the  plaintifii^  canal  flowed,  rita«t<  ia 
the  manor  oi  RickmanBwortl^  of  which  the  defendant 
Dimes  was  the  h»d,  and,  as  such,  he  claimed  the  right 
oi  poaBeeaion  and  beneficial  ownership  of  tha  piece  of 
land  in  queetion,  as  against  tbe  pl^ntliB^  It  appeued, 
thaL  at  the  time  he  nuwte  the  oraer,  and  long  previonslT, 
the  Lord  Chancellor  was  the  owner  of  several  diarea  in 
the  plaintiffii*  undertaking,  some  being  held  by  him  in 
his  own  right,  and  the  test  in  a  iodiciaTT  or  repre- 
sentative character.  At  the  date  of  tbe  order,  and 
aonke  time  afterwaxti^  Uie  defendant  IHmes  was  Vo- 
lant that  tiiaCaiaaoallor  waaashardioldelr  in  theuuu- 
pai^.  WhenhewaainlinaMdof  th«&et,heappHedto 
lihe  diractot*  for  inJonnatlon  as  to  the  ahuea  held  by  tiia 
Lordship;  bat  the  directocs  having  decQned  to  give 
this  information  without  the  anthonty  of  the  CbaiMd- 
loTy  the  deHmdant  applied  to  the  Chancellor  on  the  snb- 
jaet,  who  anthorised  the  inbrmaUon  aoaght,  to  be  given 
to  mm.  It  waa  net  saggaatad  for  tiie  defendant  Dimea, 
that  the  interest  paeaeased  tin  Ofaaneellw  inflneooed 
hie  dedaion,  or  that  he  eraat  recollected,  ^t  the  time  Iw 
heard  the  case  or  made  the  order,  tiw  existence  of  hia 
interest  in  the  Compai^ :  on  tha  ootttnty,  his  hearing 
tha  oaaa  was  attzibtvted  to  biadTBrtenoe,  or  fo^etfidnMa 
of  hia  iatena*  in  tha  Cempaay:  but  it  waa  oonleiKled, 
tliaL  hjr  att  inflexibk  xwU  of  law,  ha  waa  Incapable. 

flo  hitemtad,  taaet  jvdkiaUy  iB  ih«  maMarTTha 
pwaeat  apiiliwHsai  ■■a  ham  J  by  the  M aitw  of  the  Balla, 
at  the  reneat  of  the  ChanoeUor. 

r.  J>mti€lL  (with  whom  were  P«a«ods  and 
jSiHi&Ues),  for  the  defendant  Dimea.— Tbe  hearing  whldi 
took  plaica  befon  the  Chancellor  was,  in  efiect,  eomm 
non  jadice,  and  the  order  sought  to  be  diachuged  is 
Toid.  Tbe  fiwt  on  which  I  re^,  as  the  (bandation  for 
this  all^ation  oS  nullity,  ia  the  existence  of  a  peca- 
niazy  interest  in  tlu  judge— a  latent  interest,  no  obubt, 
bat  not  merely  nominal— an  interest  directly  relating  to 
the  sabj|eci-matter  in  contest  between  Uu  purties,  and  one 
which  incapacitated  ttirn  from  acting  jwlicially  in  the 
matter.  The  mle  which  incanaeitMea  la  laid  down  in 
BolL  Ahr.,tit."Jndin,"pLll.  It  ia  also  atated,  as  a 
resolution,  in  Lord  IJwhjft  ctm^  (6  Co.  Kep.,  p.  38S, 
part  12,  foL  114).  That  la  the  only  reported  ease  ap- 
plying the  mle  to  the  Chancellor,  that  he  cannot  dedoa 
a  maitor  between  two  starangers  in  which  he  is  con- 
cerned in  interest  for  himself.  But  the  rule,  that  a 
party  cannot  be  a  jadge  in  a  ease  in  which  he  ia  In- 
tentted,  has  frequently  been  stated  as  to  inferior  jnria. 
dictions.  (7^  Mayor  of  London  v.  Wood,  12  Hod. 
Bep.  688;  Brooim  v.  Lord  Bmrt,  Hard.  S63;  Great 
C^wie  T.  Kmningkm,  2  Stra.  1173;  Rex  v.  YwrvoUt 
4  T.  R.  71;  Bt»T.Gviridge,6  B.  &  C.45e;  Reg.  r. 
Tkt  Chottonkam  GommistioMrt,  1  ^  B.  Rep.  476).  The 
last  case  is  material,  as  shewing  the  extremely  minate 
interest  which  is  sufficient  to  disqualify  a  puty  ftvm 
acting  judicially.  The  law  does  not  regard  tne  amount 
of inteieat:  it proteeta the jadgcLin the adminia^tlim 
of  his  dntyp  from  all  poaribuibr  of  having  interatted  mo- 
tives imputed  to  him,  by  creating  an  absolute  ineapadty 
to  act.  Some  qualification  was  suggested  to  tbe  rule.  In 
the  case  of  magistrate,  by  Denman,  C.  J.,  and  Fattesoo, 
J.:  but  that  obiter  dictum  was  corrected  by  them  in  the 
snbsequent  case  of  Beg.  v.  The  Jtatieee  of  Hertfardth^ey 
(6  ^  B.  Rep.  7fi3j.  These  authorities  at  common  law 
are  anthoribea  which  are  only  instances  in  which  the 
principle  is  to  be  applied — uiey  are  not  authorities 
ti"rti^f"g  the  principle  to  inferior  jarisdictions.  They 
m  antBoritiea  irtuca  e^danea  aad  itew  the  exiatence 
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of  this  jidaeiple  m  a  Tital  prinetple  tn  tbe  AdminiBtm* 
tion  of  juitie^  in  whatever  fonn  jiutiee  it  administered. 
This,  as  a  genera]  qwBtion,  is  of  great  importance. 
Tlie  tmdenoyof  mouem  leridatkm  10^  from  the  just 
and  nnlMranded  confidence  which,  from  experience  the 
people  of  thi«  country  liare  in- the  ini^^y  of  the 
Bench,  to  rest  the  adminiatratlon  of  justice  in  the 
hands  of  st^le  indiridnals.  If  pecuniary  interest  ib  a 
matter  of  discretion,  what  is  to  prerent  a  Master  in 
Ordinary  from  winding-  up  a  joint-stock  company  In 
which  he  is  a  shaveholdert  What  is'  to  prenent  a 
Taxing  Master  from  taxing  a  bill,  which,  when  taxed, 
he  is  under  a  latont  liability  to  payl  Talce  case  of 
MCOTder^  who  are  now,  by  the  MunieipM  Corporation 
Act,  made  tola  Judges  of  thrir  reapeetm^»t&  To 
eadi  of  the-zeooidenr  courts  b  aanoted  a  eoint  of  eivU 
jarisdietJon.  In  some  of  the  aodent  recmrdeiehips 
those  oonrts  an  of  unlimited  authority;  Suppose,  in 
any  particular  place  ill  which  flieie  happened  to  be 
dock  companies,  gae  ceWpaBlea,  w  other  jolnt>«tock 
companies,  a  question  relating  to  property  should  come 
before  the  recorder,  in  the  shape  of  an  action  brought 
b^  a  dock  company  against  an  indlffdual,  to  ti^  the 
right  to  the  land  oat  «  which  tlie  dock  is  made ;  aiid 
suppose  the  recorder  has  a  latent  interest,  iMrmv  bon& 
fide  purchased  shares,  or  having  shares  held  by  hhn  in 
bust,  and  that  he  should  omit  to  mention  that  he  had 
that  intmat,  and  should  adjudicate  on  Uie  question ; 
would  not  that  be  an  excess  of  authority?  If  such  a 
jndn  were  to  commit  cnch  a  mistake,  H  would  he  Mtl 
to  mm  for  the  rest  oi  his  profesrional  life.  And  if  this 

Eistiou  is  to  be  argued  as  a  question  of  jurisdiction,  to 
from  creating  any  embarraasuient,  it  is  ftMrtvdate 
t  it  has  arisen  wil£  ngud  to  the  Lord  Chancellor; 
for  no  audi  imputation  can  rest  on  him  as  might  rest 
on  an  inferior  judge,  if  such  an  act  of  inadvertence  had 
happened.  So^  in  the  case  of  stipendiary  magistratea  or 
county  court  judges,  the  jurisdictions  are  fixed ;  they 
may  reude  within  their  jurisdictions;  they  are  ex- 
clusive jud^  of  ftct  and  law,  and  judges  without 
appeal.  Is  it  to  be  said  that  it  is  a  matter  of  discretion 
for  such  a  judge  to  sit,  without  appeal,  in  a  matter  in 
which  he  haa  a  latent  pecuniary  interest  1  With  re- 
nect  to  n  much  of  the  notice  01  motion  aa  asked  for 
dueetions  consegnent  on  the  ^achaige  of  the  order,  it 
wu  contended,  that  they  followed  of  oonrse,  except  as 
to  the  issuing  a  commission  to  the  Uaater  ta  tiia  Rolls 
and  two  common-law  judges  to  hear  the  petition  of 
appeal,  which  was  given  up, 

i^uarl,  TVnwr,  J.  Parker^  and  Btuk  appeared  for 
tlie  Grand  Junction  Canal  Company.  The  substance 
of  their  arguments  is  eml}odied  in  the  jndgment. 
Jtandett,  for  the  defendanto  Boham  and  Martin. 
May  20. — Lord  Lamqoale,  M.  R. — In  this  case  the 
Lord  Chancellor  was  moved  that  an  order  made  by  him, 
on  the  petition  of  appeal  and  rehearing  of  the  defenduit 
Dimes,  might  be  discharged ;  that  the  plaintiflb  might 
replace  in  the  hands  of  Uie  Registrar  the  sum  of  20/. 
deposited  by  the  defendant  on  presenting  his  petition 
of  rehearing,  and  repay  to  Mr.  Dimes  the  amount  of 
taxed  costs  of  the  petition  incurred  by  tlie  plaintifTs, 
which  had  been  pud  by  Mr.  Dimes ;  that  the  title  of  tlie 
petition  might  be  amended,  as  in  the  notice  of  motion 
is  mentioned,  and  then  that  tbe  petition  might  be 
restored  to  his  Lordship's  paper  of  rehearings  and 
appeals ;  and  that  proper  directions  might  be  given,  by 
issuing  a  commission  or  otherwise,  as  might  be  oeces- 
sary,  tor  the  hearing  and  determination  of  tiie  petition 
of  rehearing  and  appeal  before  the  Master  of  the  Rolls, 
assisted  by  two  judges  of  her. Majesty's  courts  of  com- 
mon law  at  Westminster.  The  Lord  Chancellor  having 
requested  me  to  hear  the  motion,  and  to  consider  wha^ 
if  any,  order  ought  to  be  made  upon  it,  I  was  attended 
by  ^wunsel,  and,  iiaving  heard  the  aigumenta  In  support 
itt  and  againat  the  motion,  I  have  oonddaxed  the  case^ 


and  have  been  requested  by  his  Lorddiip  to  itatt 
opinion  thereon  in  this  place.  The  order  am^tt 
wschArged  was  made  by  the  Lord  ChanceUor  on  a  ] 
tion  of  rehearing  of  a  decree  made  by  theVice-C. 
eetlor  of  En^^land,  his  Lordship  thereby  sffiming 
decree  made  by  his  Uoiiur.  If  I1I9  Lordsliii^s  t 
Weiv  (Hscharged  tlie  ilecrce  of  liis  Honor  wnild rO 
in  full  force,  and  tlie  position  of  the  psrtiea  wouH 
be  in  nny  niaterial  degree  altered.  ItliubMnsI 
at  till-'  Itar,  by  the  counsel  of  Mr.  Dimes,tWit pn 
tlic  Hilly  tiliject  of  Mr.  Dimes  in  makint;  theapplica 
is  to  1^  placed  in  the  same  eituatiou  in  nrliidi  he 
hei'oTti  the  Lord  Cliancellor's  order  wu  proDOooc 
The  application  is  not  nade  on  the  gnuidori 
alleged'  eiTop'fn  hi«<^£ibkMilpV  JttdgBKDt;  mit^ 
htfth  feidm  \tk¥t  wMatiM  ftodt  m^n  xj 

tions  on  the  Dierlts  of  the  matter  in^UwatiooW* 
tlio  pni'tit's  ill  thecaase.  But;  as'Mr.  InntiMni 
petition  of  rehearing  to  be  restored  to  thf  LmiCI 
cipiloi-'s  paper,  I  must  presume  that  he  still  dkjtta 
in  the  decree  of  the  Vice-Chancellor  of  £ndilj;i 
hy  consefiueuct!,  that  the  Lord  Chaitcellori  ate 
flrmini:  tliat  decree  is  erroneous.  Hut,  except  in  I 
way,  am)  iTiierentiiilly,  no  imputation  lias  beennl 
betorc  iiiu  agiiiiist  the  order  which  Mr.  Dimes  s«V 
disci lar^'i".  It  was  made  after  full  arL:tii;c:]|-.  ! 
be  pertfL-lly  just ;  hut  it  is  contended  lliat  iht  pUin 
are  not  entitled  to  t!ie  benefit  of  tbe  ja^peitl^ 
tliey  have  obtained,  and  that  the  Mocr 
dif<  luir^^ed  on  motion,  withotot4  n' 
gtird  heme  had  to  the  inerltaot'tte 
parties.  The  ground  of  the  application 
Lord  Chancellor,  at  and  before  the  time 
was  aiul  still  is  interested  in  the  matttii 
in  the  cause.  The  suit  relates  to  certsia 
which  the  plaintiffs  and  the  defendant  respeeti' 
to  he  entitled.  The  plaintiffs  are  an  '"f"^ 
joint-jitock  conipfiny,  possessing  property  ami  eflw! 
whi<  li  the  pnipriotuis  are  entitled  in  bhflres;ii» 
Loi-.i  ClKincellnr  havins  lici-n,  lonjr  befw  lod  »* 
d;ile  of  (ho  <inler,  proprietor  of  certain  jhww"  ' 
Coinpiiiiy,  it  is  alleged  by  Mr.  Dimes,  tliattlwdj'' 
an  interest  in  the  ooneerna  and  general 
Company  attached  to  these  shues,  that 
cellor,  as  owner  of  them,  was  and  is  tlM^f 
citated  to  act  as  judm  in  any  cause  to  whiAW 
pany  is  a  party.  It  seems  scarcely  woita 
consider  the  nature  or  amount  of  the  intowt; 
to  such  shares  in  a  joint-stock  comjany, 
depending  on  the  niaiket-price  of  the  itjt 
result  uf  the  winding-up  of^  the  affairs  of  the 
He  has  a  strange  notion  of  thinps  wliosuppoai 
interest  to  he  capable  of  producing miy  biM 
of  a  ju.iq;!.'  adiiiinistering  justice  in  public,  aiw 
to  appeal,  in  a  matter  having  no  direct  or  sp«i*|l 
to  the  value  of  such  shares.  But,  on  the  pre««i 
sion,  it  ^cems  to  me  more  satisfactorj' to 
the  interest  is  such  as  to  make  it  undesirsUeit^ 
not  objectionable,  to  bring  a  litigated  "^""J^I 
the  Company  before  a  judge  who  has  "^rTI 
The  fact  of  his  Lorfship  being  the  o'™"""^ 
in  the  Grand  Junction  Canal  Company  rVjJjJ 
inquiry  of  Mr.  Dimes  subsenuent  to  the 
nuinicated  to  him  by  the  direction 
Mr.  Dimes  says,  that  he  was  not  s"-"''^.  J^rtii 
tiniij  he  ]>resente(l  his  petition  of  '^'''^■''^''^  fU,  t 
time  the  order  was  made ;  and  it  is  not  ^i^^JZ^ 
the  same  time  the  Lord  ChanceUor  irw  ""»^*^, 
degree  conscious,  that  he  had  or  ""W  teWT^ 
Iiavo  any  interest  in  the  matters  w  VTV"^, 
cause.  Mr.  Dimes  lias  not  staled  tny  'P^J^aiiva 
made  any  special  application  for  a  ""^^^  «,  U 
upon  which,  Mr.  Dimes  waiving  "7  "J'St  1*' 
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l^ti  amiM  m  a  rtry  important  principle, from  which 
~  171  tbere  oofht  to  be  no  deviation  or  «xcepUon. 
ipplicatioa  limit  is  made  on  grounds  which,  as 
ire  tntof^bt  forwud,  most  be  considered  purely 
"  '  and  maformaf^Ucable  merely  to  a  tacUnlMl 
He  alkges  no  error  in  the  order  of  which 
i^uD%  bnt  he  says  that  the  judge  was  by 
incapautated  from  anting  as  a  judge 
and  eonaeqnently  any  act  done  or  any 
by  him  as  judge  is  mfli;«ly  void.  The 
the  order  is  the  sole  ground  of  the  ap- 
rbich  most  Ik  dealt  with ,  in  the  waaner 
III.  DimM  faimaalf  hu  thought  St  to 
That  is  no  question  M  to  tbe  validity  and 
I  ef  tbe  general  ml^  that:no  ope  onghjt  to  be 
hi>  own  cause,  and  thak^ao  judge  o»gh^  -by 
kia  d^mty,  to  hear  and  det«nniaa  aoy  cauM^ 
IT  (sder,  or  do  any  jndioial  act,  in  *cai|e.in 
as*  a  jpetSMial  inteiest.  Thin,  is  a  funda- 
I  oioat  inpoTtant  mis,  nihicb  is.  not  dispntad, 
is  lotio  ba  departed  firomtivithoat  nflcemity; 
aats  where  there  are  several.  eourU  W  «oft- 
^aiidictian,  or  one  eourt'  oontpoeed  of  sennl 
jodges,  capable  of  bettgl  held  withowt  the 
who  may  happen  to  oe  oonoemed  in  in- 
~  >  no  dimouUy  in  .acting-  on  the  role, 
md  importuit^aaitbe  rale  is^  oaaBs-may 
k  it  mnsi  giTe  way  te  cirenmstanoes,  and 
ty  of  avoiding  a  denial  of  justice.  In  the 
the  parishes  of  Gceak  Gbarte  HMl.Kwtf- 
tbe  ju^es  said  the  pmetica  could-  not  over- 
•dmcntal  a  rule  01  justice  as  that  a  ptrty 
ONiLd  not  be  a  judge;  but,  as  tilths  ease  of  a 
,  tod  no  other  justiees,  it  muht  be  allowed, 
»  fiulure  of  justice.  A  failure  «f  jurtiee 
'ft,  in  this  dictum,  considered  to  be  a 
thu  a  departure  from  that  fundamental 
ft  urty  iotemted  oannpt  ba  a  jnd^s* '  And 
iwWejnrisdictien  over- the  matter  in  ^oet- 
1(d  in  flpe  judge,  where  there  are  no  co-or- 
psud  where  the, subordinate  jadge»are,in 
ud  iffect,  deputies*  whose  ordera  are  M>t 
tt  isil  till  tbay  are  formally  saactioMd' and 
l^tbt  ODS  only  chief  jndj(e,  cases  ranat  arise 
itMjr  be  difficult,  if  notlmpoanblei  to  act  in 
'"wtjr  with  the  rul^  without  denying  jna- 
Lord  Cbaneellor.  wh^erar  wy  be  the 
Mitnee  provided  for  hmi  by  law,  ia  vurtoaUy 
Mr  of  the  Court  of  Chancery  npon  IhUs  of 
taaeessed  to  himr»nd,  notwithstanding  bis 
OBBot  be  SQ  entirely  withdrawn  froaa  the 
mamt  snd  duties  of  ordinary  life  oa  to  be 
ttoaptedfrom  the  neoesnty  01  suing  or  being 
t  Csurt  of  Chancery,  we.  exempted  from  aU 
ii>i«Kit  in  matters  wfaicb  may  be  liUaatad  in 
'  of  Chancery.  The  oases  in  which  tne  Lord 
■  a  party  to  the  suit  ar» provided  ferity  the 
prscticeof  addresuog'the  bill  of  complaint 
*Ucli  relief  is  aought,  not  to  the  Lord  Cliancel- 
1  ■  tbe  asual  oouns^  biU  to  the  King  in  hia  Higb 
•f  Cfaaactiy.  In  such  easea  the  cause  may  and 
_te  be  heard  before  the  Master  of  the  Bolls,  with 
Z^lMBtMHtance.  The  order  or  decree  lamadeper- 
V  indeed,  by  the  Master  of  the  BolU,  with  his 
if  any ;  but  it  is  formally  and  technicwly 
made  final,  and  iorolled  as  the  decree  of 
Such,  I  conceive,  to  be  the  regular  course 
isg  in  such  cases,  altiiough  some  variances 
^'iKRpiiieies  in  tbe  form  are  to  w  found  on  the  re- 
ef the  Court.  But  cases  in  which  the  Lord  Chan- 
ti  s  neecssaty  or  proper  party  do  not  assist  in 
■fatemiBstiwi  of  the  present  case,  in  which  the 
^Cbaeellor  ia  not  so  interested  as  to  be  a  party 
?y«»iy  or  proper  to  the  suit.  The  bill  is  not, 
^  1  qptdiend  could  not  hare  been,  pn^ly  ad- 


dressed  to  the  Qne«i  In  her  Court  of  Chancery:  it  Is 
addrsMod  to  the  Lord  Chancellor  hhnsdf.  Any  order 
made  in  the  cause  by  the  Master  of  the  Rolls,  or  any 
Vice-chancellor,  must  be  subject  to  be  reheard,  dis- 
charged, or  altered  by  the  Lord  Chancellor,  and  by  the 
Lord  ChaaoelloT  alone,  and  must  be  adopted  and  sanc- 
ti<med  by  him  before  it  can  be,  or  be  demned  to  be,  a 
completeaad  final  order  of  the  Court  of  Chancery;  and 
ooneeouently,  if  the  Lord  Chancellor  cannot,  in  such  a 
otse,  fully  make  any  judicial  order,  or  do  an^  judicial 
act,  there  must  of  necessity  be  a  failure  of  justice  in  the 
Count)  of  Cltance^,  and  many  inconveniences  would  or 
raigl)t.happoni  The  rule,  if  strictly  applied  to  the  ex- 
teat  now  contended  for,  would  malce  it  unlawful  for 
the  Lord  Chanedkw,  behw  a  proprietor  of  Bank 
of  England  or  East  India  Stock,  or  being  a  trustee 
of  the  &itidk  Museum,  which  he  ia  offidally,  har- 
iog,  in  that  diaraeter,  very  important  duties  to  per- 
fonn>  to  make  any  order,  or  do  any  act,  in  a  case  in 
which  the  Bank  of  England,  the  East  India  Com- 
pany, or  the  British  Museum  might  happen  to  be  par< 
ties.  Many  other  analogous  cases  might  very  eiwlv- 
be  stated,  and  tbe  objection  would  not  be  leas,  althonga 
the  subject  of  the  immediate  litigation  did  not  direcUy 
relate  to  anything  in  which  the  Lord  Chancellor  might 
beipenonallf  oonoemed  or  interested,  or  to  any  duty 
whtdi  it  Wight  be  incumbent  on  him  personally  to 
per^cotn,  because  the  general  assets  or  the  aeneral  con- 
duct of  sach  a  corporation  or  society  that  lam  alluding 
t»  may  be  more  or  less  alleeted  by  the  result  of  any 
iitiaatioa  whatever  in  which  the  eorporatlMi  or  the 
society  may  be  engwed;  and  the  general  aeseta  or 
th«  general  conduct  of  the  corpwaUon  or  society  bdng 
^ffe^ed,  the  value  of  shares,  the  interest  of  proprietors, 
and  the  particular  duties  of  trustees  may  be  remotely, 
and  oonsequeutially  indeed,  but  in  some  degree  affected. 
But  interests  of  this  kind  do  not  make  it  necessary  or 
profvr  thflt  all  persons  poseesslng  them  should  be  made 
parties  ton  eaustt  1  and  in  eases  where  the  Court  of  Chan- 
cery, QT,  in  other  words,  where  the  Lord  Cliancellor 
haatbe  Bc^e  jurisdiction  in  the  matters  brousht  into 
l^igation,.  it  ma^  be  well  asked,  whether  the  Lord 
Clianeellor,  even  if  he  wished  to  do  so,  could  lawfully 
rttfiue  to  bear  and  adjudicate  in  such  a  case  of  indirect 
orjttmote  interesti  The  qnestion  does  not  seem  tobe  so 
mui^  whetbw  the  Lord  Chaneellor  can  lawfully  main 
an  «rder,  as  whether  he  can  law  folly  refuse  to  make  an 
Drdar'irliui  tlie  puriwses  1^  justice  require  it.  Bnt,  for 
the  purpose  of  considering  how  the  matter  stands  in 
the  present  case,  let  it  be  supposed  that  the  inter^t 
imputed  to  the  Lord  Chancellor  had  been  known  when 
the  decree  of  the  Vice-Chancellor  of  England  was  pro- 
nounced against  Mr.  Dimes,  and  that  Mr.  Dimes,  being 
dissatisfied,  had  desired  to  appeal.  The  Lord  Chan- 
cellor being,  as  Mr.  Dimes  now  alleges,  incapable  of 
haaring  tlie  case,  and  dedding  upon  it,  Mr.  Dimes  must 
have  desired  to  appeal  from  the  decree  of  the  Vice- 
ChanoeUor  of  England  to  the  House  of  Lords;  and 
surely  he  bad  a  light  to  do  so,  and  ought  to  have  had 
the  means  allowed  him  to  bring  any  error  of  whleh  he 
oomphdned  before  a  perfiKtly  competent  nmd  dirinta- 
rested  tritenal.  But  ne  couM  not  take  hia  mteal  to 
the  House  <^  Lords  until  he  bad  hirolled  his  decree: 
and  tbe  decree  of  the  Vice-Chancellor  of  England  could 
not  be  inrolled  till  it  had  received  the  ugnatnre  of  the 
Lord  Chancellor ;  and,  according  to  the  l^itimate  effect 
of  tbe  argument  addressed  to  me,  this  signature  could 
not  have  been  lawfully  affixed;  for,  though  it  was 
alleged  that  tbe  act  of  signature  to  the  docket  of  the 
decree  was  an  act  merely  ministerial,  and  might,  there- 
fore, have  been  lawfully  aflixed,  though  the  Lord  Chan- 
cellnr  could  not  do  any  judicial  act,  yet  I  am  of  opinion 
that  Uie  signature  of  the  Lord  Chancellor  to  the  decree 
made  by  a  subordinate  judge  of  the  court  is  not  a  mere 
ministerial  aet.  Tb»  Lord  Chancdlor,  having  confi- 
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dence  in  tbe  dacree  of  hi*  sobor£nAte  jndge,  and  in  the 
offioer  who  certifies  to  him  that  the  prooeedii^  we 
regaUr,  may,  if  be  thinkB  fit,  in  aid  «  jastice,  and  in 
«der  to  ffire  paiilea  the  meana  of  appealing  to  the 
House  of  Lotda,  at  once  sign  the  docket  of  the  dacvee 
nade  by  the  Blaster  of  the  RoUa  or  the  Vioe-Chao- 
Mllodr,  witboat  swlying  his  mind  to  the  eonriden^iiHi 
flf  the  merits  of  the  case,  ot  himself  invcstigatiag  (be 
agx««nent  between  the  docket  and  the  procMcUi^  or 
OMflta  «f  the  Coart.  But,  in  trath,  the  act  ie  judicial. 
Th«  Iiord  Chancdto*  may,  if  ha  thinks  fit,  Psfnae  to  sign 
the  docket,  witbont  fint  pmanally  aatis&itig  bim- 
nif  thai  Uia  light  for  him  to  do  lo.  In  thUstasaof 
Ae  oaose,  themba^  1^  the  £nei  ai;giuB«it  «f  Mr. 
I>inie&  the  Lord  CfaancaUor  ooold  net  have  lawfoUy 
afixed  hia  signatare  to  tha  docket  «f  the  Vioe-Chaa- 
caUor's  decree;  the  deene  eoald  not  ham  been  law- 
InUy  iotollad;  the  Howe  <tf  Lordaooakt  aathan  htir- 
fuUy  heard  the  ^^eal;  e«iy  siep  wttnld,  aaeoidifla  to 
the  argument  nara  in  tiiis  ease,  faaTe  been  a  md&y. 
Ibe  Lord  CbanoeUcr,  being^ioc^aoitBted  to  mdce  a^jr 
order,  eonld  neither  rerane  the  decree  of  the  Vioe- 
Cbanodlor,  nor  affix  tria  siaiatnn  to  the  dockot  ol  t)w 
dccica,  so  as  to  enable  Hr.IHaea  to  appeal  to,andpn>- 
cnieitararTCaBliB»tbeHoaa»ef  Lcvds.  AniBvp^mkag 
tba  deeiee  of  the  Vko-ChaDoeUor  to  bora  bean  om- 
neoB^  as  ICr.  IMmos  aUegw  It  to  ba,  tiuBi  moat  hare 
boon,  and  ainat  sow  fa^  by  forea  ^  bia  amupnaal,  a 
eaoB^Bta  iaUara  of  joatiee  m  the  Coart  of  Chanavy. 
Ketaing  km  than  an  aet  of  PaitiuDent  would  faan  h- 
Jardad,  or  could  novafibrd,  M>.  IHrnca  aoyjnUe^  -I 
am,  bowerer,  of  t^iaieiB,  that  tba  aMninwnt  of  Mr. 
Dimes  ia  ftUaoona,  and  that  the  Lord  Qianeeibvoeaid 
not  have  lawfollr  or  properiy  held  baneelf  to  ba  inofr* 
pacitated  to  make  a^y  order  in  the  cause.  I  eoaridar 
tha  iwiing  of  a  decrse  of  a  snbordinata  judge  by  tbe 
Lord  Chancellor  to  be  a  judical  act;  but  I  am,  aenr- 
thdes^  of  o^ioD,  that,  if  Mr.  Dimes  h^  desired  it, 
the  Lerd  Chancellor  not  only  might,  but  in  the  ^s- 
cham  oi  his  du^  mast,  have  si^ed  the  doekak,  and 
tbazoby  enabled  Mr.  Dimes  to  go  jit  once  to  the  Honse 
of  h(m*.  wbcxe  e<wpletfi  jaatioa  m^t  have  been  m- 
tiaftetorily  dona.  Mr.  Dbnaa,  in  ignonnca  of  itw 
intarsat  wbieb  be  bu  idnca  diaoovmd,  piaaantad  la  tlw 
Lord  Chanoellor  an  (ndinavy  patitim  to  rebeajr  tike 
caus^  on  the  ground  of  allwea  tmr  in  the  deorae  of 
the Viee-Chancdlor.  And  IwUl now mmpow, that, at 
the  time  of  the  eanae  being  called  on  for  bearing  before 
tb«  Lord  Chaoeellor,  tiw  interest  bad  been  disoovered 
ud  stated,  and  the  objection  taken  and  not  waived ;  and 
Xaok,  what  could  or  ought  to  have  been  done?  The  mo- 
tion, or  8  part  of  it,  which  was  abandoned  at  the  bear- 
ing before  me,  asked,  that,  on  the  restoration  of  Mr. 
Danes'  petition  to  the  Lord  Chancellor's  pepor  of  re- 
hearings  and  appeals,  proper  directions  might  begivsn, 
by  iasaiM  a  coromiarion  or  ottierwiBe,  as  might  be  ne- 
eaaaaiy,  for  tbe  bearing  and  determination  the  said 
aatition  <tf  rriieari^  and  ^peal  befm  tha  Blaster  of 
the  ReUa,  assisted  by  two  jndm  of  her  Mraety's 
aowts  of  oonnmn  law  at  Westmtnster.  I  think  that 
tfeli  part  of  tlie  moUon  was  very  properly  abandoned, 
4iB^  baeanae  I  am  of  opinioti  tbat  the  Lord  Qianeollor 
bM  no  1^1  an^ori^  to  issM  any  audi  commission  as 
fasvggvsied;  uid,  seeoDdly,  because  the  undoubted  aa- 
tliority  oi  the  Lord  Chaaedlor  to  reouin  th«  assistance 
of  the  Master  of  tbe  Bolls  in  an  v  judicial  matters  pend- 
ing in  ii»  Court  of  Chancery  does  not  enable  bmi  to 
depute  or  to  vest  in  the  Master  of  the  Rolls  that  au- 
thority wbidi,  by  law,  is  rested  in  the  Lord  Chancellor 
alone— to  reverse,  discbarge,  or  alter  any  decree  or  order 
of  tbe  Vice-Chancdlor  of  England.  It  is  plain,  there- 
fore, that  Mr.  Dimes  iias  not  well  considered  the  nature 
of  bis  case,  nor  bis  conne  of  proceeding,  if  be  had  any 
just  ground  of  complaint;  and  the  oourse  at  first  sng- 
gostad  by  liim  bemg  now  properiy  ab«nd«»d,  the  qnes- 


titm  twoBtas,  iHhat  eoald  er  oi^tt  to  ban  tma  ImI 
tbe  interest  bad  been  diseovared  and  it^ed,  irii 
objection  takmandnotwalTed,atttiehMi^t  M 
tluB  is,  is  eAflt,  pMcisriy  tbe  same  qwitia&wstij 
arise  if  the  pr«sentappIia(lion,lN>Uieexteatto«IM| 
is  now  prsmed,  weia  een^lied  nith,  Cidd  thtlij 
CbaneeUor  have  iawfally  lefosed  to  wuin  aa  cdttl 
tointerfemiaaay way?  ItisdairtbstBo«te«8 
be  made  on  the  petiuon  bvt  by  A*  Leri  <%ia^ 
no  oxtraaopus  ar  ftreiga  asststanoe,D»ba^|%« 
jndM  nor  any  judgment  praaoueed  kj  tha^il 
make  tbe  order  anything  ast  tbe  otdady 
ChanceUer,  In  tUs  respect  it  weaUhtftiA 

badboeabixni^tsintfcenaaeoftbeinajm 
alty  of  Loadw^  in  tba  eonctcf  tbemHwi 
Th*  trial  toefc  pl^aa  befaaa  tha  RosM^jal 
of  thama^r;  btrtit  waabdd,thatdMu' 
ahaaats  binMi^andtbanoorder  atelvl 
not  the  flsae;  ibr  tbpi^h  tha  nc«td«ril 
and  it  ia  penon^y  Us  jndg^MBtv  nt  it  i 
virtuaUy  tba  aet  ef  tbe  iMyar.  Xhe 
d^ty^  and,  his  act  fa  tbe  act  <tf  h» 
styieof  tbeoourt.  is^  ^'bafore-tbem^;' 
caaMot  Mtt  aittwr  bafom  taimsslf  or  ba  da 
the  Lesd  ChaneeUarwere  to  AasBtbimAtf 
Master  of  tbe  Botb^with  or  witbotf  Miiti 
tbe  oaaiv  ^  ocdar  made  m  muAt^Um^-' 
might  be,  woi^d  Icgal]^  and  vfiteaDy  be  < 
tbe  Lend  CbaaeeUor  j  and,  aeewdiag  W  ' 
mawppoiief  tlw  netionu  would    an  f 
onUr,  and,  ttamfon^aheolvtely  void.  I 
can  have  a        .  to  call  oa  a  jf^gt  to 
judge  •owtianj^  can  ba  obliged  to  mdnii 
oadv;  aodit »,  Ithiak^aDinentaUecnnr 
result  of  tbe  ai^fumcnt  of  Mr.  IXnasifiti 
be  valid,  that  the  Loed  CbaaodloT  oagktl 
make  any  ^^:m  tiie -cause,  thoag^  tlw< 
the  direct  and  neoaanuy  coawqneata- 
faihue  of  justice,  or  mtnex  a  denial  ii , 
Dimes  himsaUL    What  Mr.  Dimes 
Bot^  in  tiie. least. df^s^  lelisvobtaiAoBl 
ia  whieh  he  im^wafamsstf  te  ba  iinM. 
asksis^  in  efleot,aiit-^thattlM«d«i 
deorea  of  the  Vioe-Cbancsllor  of  u 
tnaied  as  a  anility,  for  tha  pwpow 
cause  to  a  aituaticm  in  vi^iieb  there  mot  !«< 
fnaal  to  make  any  order,  and  tbewby  s  ta 
tiee ;  or  some  other  order  mast  Iw  masfi, 
same  ground  as  tlie  order  already  nsd^  «»p*J[ 
treated  as  a  nullity,  again  proda^w  to  mi. 
denial  of  justice.   The  absurdity  of  tbioten 
ceeding  ia  manifest,  and  there  b  no  exevtftrit* 
need  m  no  denial  or  fiulme  of  justice  iatiu*<"' 
ease.   It  may  be  admitted,  that,  in  dl  am  i 
strict  applieatien  of  tbe  rule  would  ost  M  toil 
of  justice  tha  jnto  oubt  not  to  males  ■> 
caose  ia  wbieb  bals  tnlaiwUd.  TUtimf^ 
being  of  tha  ntaost  importanee  to  sroidj^ 
tendmg  to  thivw  oven  a  Ineatk  of  nqw* ' 
purity  of  the  admlnlatntienorjastiee, 
lass,  of  opinion,  tint,  even  in  a  eass<rf 
tbe  judge  is  not  inc^iacitated  frani 
if,  17  refusuw  to  do  so,  justaee  would  be  dw*^ 
interest  had  been  raggeeted  at  tbe  time  of  tte  J> 
I  presame ^t  tbe  Lord  ChanecUor,  "^^^j.^* 
judge  woold  do  on  the  like  oeeasieD.  *«yj:J 
posed  to  tbe  partiee  to  have  tbe  case  hetid 
other  judge  or  judges,  by  iriioee  <1^*""  "f?!!!^ 
Lordship  oouM  make  sndi  ord«  as  shodd  Jff*" 
If  both  parties  had  oommited  to  this,  tU  "Wf^ZJi 
well.  No  order  eeuld,  indeed, hare  l>wwf  "'T 
the  objection  which  Mr.  Dimes  now  iD^,"[|r/y 
there  mwht  have  been  a  hsariag.  ^«>i}^jZ 
eeUor,  b^on  other  judges;  aa  mdaam  " 
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^  itt  iu*  nuaa,  nd  with  his  Itfrdahip*8 

tdiao,  hf  thaa  oQur  iadgea;  mi  mn  inrolmeot  oi 
N  gniw  Mda  onder  tlu  Loid  QuBeeUoi's  aigiu^ure 
^  km  MhM  tiUiar  party  to  awMl  vMnuitdy  to 
ilTiw  nfTiTii  tkon^  paneot  jotica  wooU 
~'  vif  ten d(nu^ anoall real aM aabstantial 
~~  iBtinlj  zcmovad,  U  iwniU,  aoooatHiig  to 
Mt  of  Mr.  Diaie^  haTe  Imbd  aU  enfoely 
,«d  tlw  vktle  proeaeuBg  woald  hare  consislad 
^•fauSUiM.  If  «iibMr  party  had  inauted,  as 
BOW  isBstL  that  the  I«rd  Chancellor  was 
d  finm  uiakiBg  a^y  otdar,  his  Lordship 
have  had  to  taadia  Ihmi  objeotiai,  and  to 
vbat  «as  neeeawcy  to  ba  done  te  pMrent  a 
JarilM;  nd,  hmdog  ih  mind  that  the  only 
ftapiisat  appBcatlott  i»  <«  plao*  the  oanae  in 
'  J  hare  last  ■■nMaed;  I  Alok  that  the 
whrtiatiil  qocMui  to  be  now  conridcnd 
tsfiind  to  WdoDft  te  fravaot  a  &lln»  or 
"cat  fidMBiiotmMtrtometohdiieaea- 
aay  imaik  vfoa  uo  stnroe  and  onqna- 
"■matiaaa  aadsumn  hy  hij^  anthont; 
ty  Bofeonlt  M  jodgas  and  ot  oi 
HMBt  UMi4  to  do  certain  ^upj 
n^oead  tswei,  Act  wpon  the  al 
h  snupOBid  actn  I  do  not  concur  in  t&e 
Inaa  and  wu[aalified  aaaertinu  wMch 
■  beso  mAde  ok  these  aabucts,  and 
to  «e  UgUy  edodaled  to  mislead  the 
Hiiiny  Mry  oa  this  oocaaloD  to  expras 
tiut  thexe  ia  net  end  eannat  in  any 
rtbe^vdn  to  make  any  order  or 
witihm  tat  wtipv,  pecoliar*  and 
■AetioD  of  his  oflk«|  If  sooh  order  or  act 
to  pmf«Bt  a  bSbm  oi  jmliee.  I  tblnik 
■fatifitkitarelfcofa  judge  wavr  be.  If  joatice 
bid  wilhDat  an  act  ev  or&r  ofu^  he  cannot 
*  t4«  do  theaot  or  301^  the  order  required. 

astbat,  tn  caaea  whan  qaaOioiu  of  this 
.  As  jndge  mast  hare  and  exardse  a  eertun 
^entimi,  and  that,  hanng  the  capadty,  his 
iHtestaad  farther  than  tha  neceesit^  of  the 
^  If  there  are  other  jndgea  hanng  co- 
and  snfScient  in  namber  te  make 
attendance,  be  may  and  ou^^t  to 
nfiise  to  act  at  all;  bnt  if  he,  like  the  Lord 
AmU  be  tha  wJe  and  exelusiTe  judze 
'Uoointhecasc^ltie  otherwise:  he  mast  do 
dMDt  on  hnn  to  preTent  a  ^lore  of  ju»- 
to  disregard  the  rajection  to  a  canae  being 
I  deddad  by  a  judge  who  has  or  is  even 
_  to  bin  an  intereatin  the  subject  in  litigation ; 
a  be  to  divmrd  hb  fizst  duty  to  prevent  a 
'jotiob  And,  ^^bing  these  principles  to  the 
■K,  that  of  a  petition  to  ruiear  a  cause  in 
t  yice-ChsnceUor  of  Ea^Iand  has  made  a 
tiuok  that,  not w' thfltan^  i  py  any  allied  in* 
iatetest,  the  Lord  Chancellor  might  law- 
hmqwdy  nga  tha  docket  of  the  Vice-Chan- 
*ac%  Cor  the  purpose  of  enabling  the  party  to 
«  Qu  House  of  Lordly  and  might  lawfully  and 
if  neither  party  objected,  procure  the  caoee 
^finbim  by  another  judge,  or  other  judges, 
■islcNsted  opinion  and  advice  might  enable 
ICfaaneeUiw  to  make  an  order  eubstantially  his 
Mone  of  proceeding  which  would  not  be 
^«  lay  supposed  iDcafMcity  of  himself|  or  of 
wptieii  to  any  ona  das  m  his  own  pecnliar  an- 
tt  icrene  an  order  d{  tb»  '^ce-Cnaaodlor  of 
1  ta  the  bearing.  But,  if  ather  party  should 
to  tUi  course  of  proceeding  as  it  would  not  be 
rftoprerent  a  denial  of  jiiBtic&  I  thiok  that, 
?nntaiiduig  bis  legal  capacity  and  auty,  he  might 
2%  "li  pToperiy  decline  to  hear  and  dedde  the 
^tslkimaitoh  c        ^  commit  tha  heating  to 


any  other  or  others  for  the  purpose  of  "*»Tf'ng  an  order 
of  nls  own  on  the  adrlce  and  opinion  vHiicfa  he  might 
reeelTfc  Id  such  a  «aae  the  puty  cranphuoing  of  the 
Vico-ChanoeHor's  decree  eould  be  reliered  from  any 
error  on!^  by  appeal  to  the  Honae  ^  Lords— an  amm 
and  aaffiount  reme^;  mH  if  the  law  wne  snelt  that 
the  House  of  Lords  could  not  hear  an  appeal  from  a 
decree  ci  the  Court  of  Chancery  whi^  had  not  been 
personally  pronounced  by  the  Lord  Chancellor  hlmseli^ 
on  the  heormg  ctf  the  caas&  I  think  that  !a  sueh  a  cm^ 
iriilch  hwpily  does  not  eiast,  it  would  be  the  duty  <a 
the  Lord  Cnancdhff  em  to  hear  and  nuke  an  order  on 
the  merits  of  the  case,  because  !n  no  other  way  eoi^d  a 
ftUnre  of  justice  be  prerented.  Harli^  an  antiiority 
to  exercise,  and  a  dotpr  to  peiform,  his  discretion  In  the 
exeretse  of  bia  authority-,  and  in  the  performance  of  his 
dnty,  must  be  goTemea  by  his  view  of  the  necessity  of 
Ae  case — ^fhe  necessity  onder  which  he  is  to  prereitt  bia 
peeOlIar  and  petsonaf  po^on  ocesnoning  a  fiulnre  or 
noSal  of  jusaee.  He  u  not  to  abstdn  bMause  the 
emnstaaces  nmy  be  palnfol  to  h&nsatf,  or  such  aa  he 
wobM  wiSinriy  esewe  ttom.  And,  m  lite  reasow  X 
have  stated  I  am  of^  opfoloa  that  an  ordw,  wbSslL  t&t 
Lord  CbBnodh)r  may  make  In  the  exercise  of  th^ 
erefioo,  is  not  nid  for  incsiiat^ty,  and  ought  nirt  to  be 
treated  as  a  nullity.  On  the  whole,  therefore,  cendder- 
faig  that  Kr.  Dimes  has  raised  an  objection  which,  if 
TaSd,  is  nnavotdable,  and  leads  directly  to  a  deidal  of 
jtottoe ;  that,  if  the  optnion  I  lave  stated  be  cortecL  it 
■Mttld  be  the  duty  the  Lord  Chancellor  to  enable 
Mr.  Blmea  to  enrol  the  decree  already  made ;  and,  if 
Mr.  Dimes  dsdres  It,  the  order  made  on  the  preeeni 
appCctttion,  and  bythat  means  any  error,  if  error  there 
Mw  of  whioh  Kr.  Dimes  compluns,  may  be  folly  and 
iKUalhetorily  redressed  in  the  Bouse  <n  Lords :  coin 
dderlng  fttrthc^  Oat,  except  by  ^^pediw  to  the  Honae 
of  Loras,  Hr.  Dimes  has  no  means  ot  obtdnii^  rdief 
i^ahut  Um  decree  of  the  Tice-Chancenor,  even  if  tha 
order  made  bjr  the  Lord  Chancellor  were  dischaiged ; 
and  that  gtaatmg  this  application  would  be  of  do  avail, 
bnt  would  leave  the  case  subject  to  the  same  objection 
and  ^fficulty,  from  which  Mr.  Dimes  may  relieve  him- 
self as  soon  as  he  pleases  1^  an  appeal  in  the  usual 
ooa»e»  " 
Lord 

with  costs. 


BB  9WVU   ma  uc  ^iobood   uj  ou   tw^ttn  IXX  UlC 

te,  I  am  of  (mt^on,  ana  shall  humbly  adnse  the 
Chancellor,  that  this  motion  ought'to  be  zefiue^ 


TICE-CHANCELLOR  KNIGHT  BRUCE*S  COURT. 

His  Botal  Hjohhbb  Puhcb  Aissaa  9.  SnAXsa  and 
OOiers.— Tut  Anounr>GBifBa*£flL  Saiis*.-^iia«l 

Praeli€»—Attim  at  La»—Pmper—Cktt*. 
IFiAers  «  P^i^  tkmmu  Ptmtrim     Pmt/Um  tfTwt- 
/iwfaiii  ^E^umgt^  tkt  Platn  ofwkieh  mn  Me  iVe> 
famtfrn/oOm-t  ^biMMiM  |*«t  kA«  FeMlvr  had  efiMcMd 
swaa  AywsMisws  Mreitya  a  BfmeK*/Trwtlt1l^0tmr% 

Riglat^tryth9limmtm^Projm^mtlAmyWittw§ir 

en  wkscA  tht  Iw^pifttttoM  are  toMie  Asih^  MftsMMtiaJI^ 
woHhlm»t  mMept/itrAmimwkkkatPtmmrkmiitt 
Proptr^t  eur.  Me  AifpmisiBN^  Ha  Cbnr«  wItt  wier 
lAeer  Ikitrmctim. 
Wkwa  a  Di^mdttoi  dm  mtmttk*  /rtl,  Im$  dieet  ml  tk» 
latttr^  Su^e  «f  At  Suit  th^md  m  FvrwtA  Pmif^rit, 
lAe  dmrty  ihoiUd  tMs  MeriU  m  r»^mr»,  mil  dirttt 
t»  ftof  tk«  Oeett  «p  M  flw  Tim*  wkm  ke  beeamt  « 
P«up*r. 

This  case  came  on  npon  the  bill  and  the  information 


*  n)rthasUteiaeotooftebiUbitUsc«sa.Beeaiite.p.46{ 
■ad  fi»  B  report  of  the  esme  on  sppeal  to  the  Lord  CbsaMlor, 
see  snte,  p.  109. 
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for  hearing,  mth  a  Tlew  to  the  injunction  being  made 
perpetual. 

T/i€  Sfdicitor-Gmm^t  To^^nl,  Sent.,  and  W,  M, 
James,  for  the  plaintiff,  ofiferad  to  talce  a  decree^  as 
against  the  defendant  Strange,  without  costs.  _ 

Mtstiter^  for  the  Attoniey-Geneml,  uM  defendant ip^ 
the  Suit,  agr«ed  to  the  some  conrae.. 

Suaell  and  iTtfcrtvn^  {or  thi^  defimdaat)  AlNci^tte^  to 
suflli  a  decne.   -  , 

Th6  Court -watf  nb«ra|A»d  .tO'lliake  .a  decxee,  with, 
coats,  andnst  tiw'dalbildsiit  Jasper iTomsaJtt  Jn4g0  4P 
id  the  time  at  whidi  his  med  m  pdHpws,  ana  a 
decree  against  hiinjtal^yafter-tliat  time. 

J,  Sidney  ;?i»ttA  Appealed  as  oouaselusigmd  f«ff  the, 
pauper.  ,,. 

'nie  iMteriAl  possages  of  the  answer  of  Jaapei:  Tom- 
sett- Judge;  stt^  and  Aled  bbthe&Iat  Deeefowr,  1848. 
"were  as  lollow:-^^  Says,  he  has  been  iBfonue^a  fuod  t>«- 
lieves  It  to  be  true,  tlut  there  axist  hopmsloos  from 
the  satd  etchings  which'  ham  not  beep,  and  .arenot» 
placed  in  any  of  the  private  aportmeata  of  her  litaj^ty 
at  Windsor;  and  the  de&nduit  says  he  has  im- 
prestio&B  tmm  etcMnas  of  her  Majnty  and  her  Consort, 
IdB  Roj^al  Highiitotne  Pitooe  Albert^t  the  printipg-, 
office  of  Mv.  Brown,  of  Castle-atiieet,  Windsor:  Says, 
he  has  been  iDformedy  asd  beltOTes  it  to  be  true,  that 
the  said  Mr.  Browte  was  employed  by  her  Majesty  and 
her  Consort  to  priiit,  and  did  print,  some  copies  from 
the  tiUd  dn wings  or  ctchii^s,  or  some  of  them,  so 
made  by  Iier  Majesty  and  her  Consort  aa  aforesaid; 
and  that  the  impresuons  which  lie  saw  at  the  said  Mr. 
Brown^s  were,'  as  he  was  informed  and  believes,  printed 
at  the  said  printing-office  of  the  said  Mr.  Brown,,  and 
not  by  means  of  the  private  press,  iu  the  said  informa- 
tion zaeniioned.  Says,  that^  in  or  about  the  month 
of  September  or  October,  1840^  the  defendant  was  first 
aware  of  the  existence  of  any  dnwing^  etchings,  or 
impresdun  from  etchings,  made  by  her  Muesty  or  by 
her  Consort,  or  by  eiuier  of  them;  and  that,  about 
the  said  month  of  September  or  October,  1840,  the  de- 
fendant^ for  tile  first  tfane,  had  opportnnities  of  seeing, 
and  then  aaw,  some  waste  impressions  from  such  etch- 
ings at  the  printing-office  of  the  said  Mr.  Brown.  Says, 
that  the  impresrions  of  the  aforesaid  etchings,  which  uie 
defendant  saw  at  the  stud  Mr.  Brown's,  appwred  to  the 

defendaiU  to  be  spoiled  or  dirty  impressions.  

Says,  that,  until  the  early  part  Of  the  year  1841,  Uie 
denndant  did  not  possess,  nor  had  ever  had  in  his  pos- 
session, uiy  one  or  more  of  the  said  impressions  talcen 
from  any  of  the  drawings  or  etchings  of  her  Majesty 
and  his  Boyal  Highness  the  Prince  ^bert,  or  either  of 
tiiem ;  and  tlie  defendant  savs,  that,  la  the  early  part 
of  the  year  1841,  the  defenaant  obtained  posseasioR  of 
an  impreadon  of  one  of  the  afores^d  etchings,  viz.  an 
impreanon  from  the  same  plate  as  that  numbend  30  in 
the  aforeeud  catalogue,  which  was  then  given  to  the 
defendant  Mr.  Charies  Provert,  an  assi^ant  in  Mr. 
Brown's  library,  as  of  no  intrinric  value,  and  that  such 
impreanon  was  a  waste  one,  taken,  as  the  defendant  was 
informed  and  bdievee,  for  the  purpose  of  proving  the 
plate,  and  was  in  a  rumpled  state,  but  the  same  was 
prized  by  the  defendant  as  the  work  of  her  Majesty  the 
(^ueen  and  his  Royal  Highness  the  Prince  Albert. 
Says,  that  about  three  or  four  years  ago,  as  near  as  the 
defendant  can  recollect,  he  was  informed  by  the  said 
Hr.  Charles  Provert,  that  certain  spoiled  and  waste  im- 
pressions, from  the  aforesaid  etchings  f>f  her  Majesty 
tiu  Queen  and  his  Royal  Hij^ueas  the  Prince  Albert, 
were  in  the  hands  of  a  person  of  the  name  of  Middle- 
ton,  who  was  the  penon  employed  to  work  them  off. 
Says,  that  the  and  Hiddleton  was  an  entire  stranger  to 
the  defendant  at  the  time  such  last-mentioned  com- 
mumcation  was  made  to  him.  Says,  that  he  was, 
about  a  year  or  two  afterwards,  informed  by  Mr. 
Randall,  a  gentleman  xedcUng  near  Windaor,  that  Mid- 


dleton  had  shewn  him  tlic  said  iiii]tres-ions;  aad  th 
del'fnduiit  says  that  ^lidklleton  neitlia-  m.nle  a  iKttii 
mvstiTy  iibout  piiS.->oi*ii]g  the  said  impifssions,  ni 
ei'iiii  r  d  ;iny  liesit/Ltiun  in  shcwtl^gi ^th«n  to  th*  i\ 
feuJatit;  and  the  deicndftAt.lwfllj^igoriut'^.'iii'l'- 
lievea  it- to.  be  trpe.j^tlwt,^w'W^  '■F'^' 
sb*wedjtlie>fo|ie^4iimprffi|ii^  pei^jni^ar 
stilted  t^i^tJiey  w0re,/(^:  ^^.'^^  ^ 

ago,ijto.t^J[wBti 'm  H^  j  fifl^fff"^*'^  recolleetioa  u 
ymieffhal^mB  AiW-  >^'^  aforesiud  'mm 
Mons,  and  the  same  were  then  in  tlie  poseson  of  (fi 
said  Sliddleton;  and.  the  defendant  then  ia^irJ  thea: 
Suys,  that  the  said  impressions  were  jusud  on  IrH 
leaves  of  a  portfolio,  and  many  of  them  in  i  to} 
and  apparently  spoiled  or  torn  state;  and  the  «nn 
^ipcared  to  tlio  defendant  to  he  in  every 
hifl  hceu  represented  to  him,  wast^^^j 
ilti]in>ssioUf:,  and  sutih  a?  would  hat^. 
oiii;  bide  in  any  copper7plate  printer^ 
as  valueless^  at^yM^jfi  be  nsftfl, 
printers*  ofBoea  as  hottoma'  to  put  tai^^^ 
go  throiigh  the  press.  Says,  t£i#t,  nolw 
conditioninwhichjupon  irisjpection,,the  * 
the  said  impressions  to  he,  he  was  stiB 
SPSS  tlieiii,  to  preserve  them  as  curicsi 
at  the  time  he  saw  such  impressions  as 
he  had  not  the  most  remote  idea  of  obtainin?  then 
the  ]>urpose  of  exhibiting  them.  Says,  Ihnt^hwi 
ase.Ttained  that  the  Mid  Middleton  HA  noobjMfljl 

Eart  ^vith  tlie  said  impressions,  thf  dtfsndant  ofc 
ill!  a  small  sum  for  them,  viz.  40;.  or 
however,  Middleton  declined  to  accept,  and  lb»df 
ftiidant  left  him  without  coming  to  any  tenB' 
purchase  of  the  said  impressions.    Says,  thit 
month  of  August  or  September,  1847,  defeoil 
J.  A.  h\  Judge,  one  of  the  defendants  to  the 
formation,  was  desirous  to  see  the  smd  imp 
having  been  informed  by  llio  defendant  that  they 
curiosities,  and  were  for  sale ;  and  for  tliit 
the  said  month  of  August  or  September, H--,—  , 
defendant  J.  A.  F.  Judge  went  with  the  defM . 
the  residence  of  the  said  Middleton,  at  {■Mii^n: - 
said  Sliddleton  tlien  and  there  shewed  the  dtlffljj 
and  his  said  son  the  said  impressions.  ^Jh.^ 
daring  sucli  la.'^t-iucntioiied  call  upon  lliesaid'^'n 
ton,  lie,  the  defen«i;int,  a^k.'d  the  said  MidJjd*! 
much  lie  was  then  dispk..ytHl  to  take      the  aw 
wons  in  his  possession;  to  wliich  he  answered,  wOl 
had  not  quite  made  up  his  mind,  and  no 
Was  then  come  to  between  the  defendant  ana  iM  J 
Middleton  for  tlie  purchase  of  the  ssid  '"P"*!^ 
Says,  that,  after  the  expiration  of  some  m^"!'.'^,'^^ 
such  last-mentioned  interview  with  the  s.iid  M'^J'' ' 
he,  the  defendant,  told  Mr. Charles  Prorert,  Mr.mj 
assistant,  of  the  offer  which  he  had  made  to  tJM 
Hiddleton,  as  hereinbefore  mentioned,  aii'!  oi 
ten's  refusal  to  accept  the  same,  and 
Cliarlos  Provert  to  ascertain  from  the  said  .yjjj^ 
(who  had  then  gone  to  reside  iiearSlough.awvJ 
then  occasionally  emjilijved  in  Mr.  Broim'*™ 
oHice)  what  he"  would  "really  lake  for  the 
impre.^ions  ;  and  the  said  C'hailes  Provert  »»« 
afterwards  informed    the   defendant  tlwt  M'J^ 
would  sell  them  for  57.   Says,  that  three  orfourffl«J 
from  the  time  the  defendant  was  so 
aforesaid,  that  the  said  Middleton  wooW  ***"r 
aforesaid  impressions,  and  early  in  the  """^"^  _ 
gust,  1848,  he,  the  defendant,  bought  them  (rf  " 
Middleton  for  the  said  sum  of  61.,  being  «t  tbe 
about  sod.  each,  there  being  about  aixty-thre*  oi  w 
impressions;  and  he,  the  defendant,  took  them  sj^ 
with  him  in  the  smaU  portfoUo  in  which  tM  fin^ 
number  of  them  were  pasted.  Sa]%  tha^JJS"  ^ 
defendant  eo  pvichaaed  the  afbresaid  inpmw^ 
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K  'HiHf'^t  had  no  doubt  that  the  said  Mlddleton 
Iki^t  to  sell  the  same ;  and  at  the  time  hfl,  the  I 
'  '  1^  10  paicbased  thetn,  he,  the  defendant,  had  * 
^  exnibiting  anj  of  them.   Says,  that  he  ' 
ndi,  according  to  the  custom  of  tihe  trade,  Uiat ' 
.tftSttd,  at  dirtr  Impressons  of  a  print  are  In-  i 
'  rrtaised  by  the  printer  thereof.   Says,  when  { 
i  the  afomaid  impreariona,  he  believed  i 
J  lad  a  T^ht  to  saeh  impressions;  and  | 
subndta  and  uisisCik  that  the  said  Mid-  ' 
ih  tight  to  retain  ^1  aach  wast*,  spoiled, 
idona;  and  that  mth  impreaaioaa  are 
ntr  Were  the  property  of  her  M^^eMy  tfab 
fat  her  Consort,  his  Royal  BighncMr'Hw 
nd  that  (hey  hare  not,  nor  baa  ei- 
^  UTfrii^t  «f  proper^  in  flinh  Impre«- 

tf  ifiigm  Deniefl  it  tolw  tm  that 

.  bo^  0^  to  the  best  of  the  dtffeDdaiit'* 
iafotmabon,  and  belief,  A^t  A«  eoid  d«- 
Sttange  and  J.  A.  F.  Jud|^  h«?«^'  or  that 
hM,  any  coofederalea  or  cdnfedemfte;  or 
*  its,  or  (he  mid  defendant  W.  ^tmnge, 
duit  J,  A.  F.  Judge,  or  any  or  one  of 
V  Ibs^  or  tiiat  an^  persona  or  peAon  hara 
'  kilowledge  or  bf^ef  of  the  defendwita, 
dit^n^  or  poas^ttd  Uwmselvea  oT'faim- 
impreaaioin,  or  any  Imprta^na,  of  the 
any  of  Qieni,  or  of  copies  of  foch  ttn* 
le  ansTrer,  at  great  lengthy  'eiqikined 
of  the  c8tiU<^e  by  (he  defendant,  and 
of  it  by  the  other  defendant  Stmbge.] 
the  in^ttient  of  this  hosonrable  Court, 
Honl  ^ghaesfl  Prince  Albert  has  any 
-  sabject-maf  ter  of  this  ssit."  {The  same 
I  ss  to  Iter  Majealyt  in  the  infiHination.} 
the  iQdgment  of  this  bononrable  Coart, 
^  the  def^dant  Is  entitled^  aa  a  aoMter 
'  j  to  pabitsh  the  aforesaid  catalogs,  or 
of  t  hke  nature  ;  and  that  lier  Ma)eaty'a 
end,  on  behalf  of  her  Htnesty,  haa  no 
nliain  mch  pnUiurtion^  Sabmit^and  hum- 
tbit  ndtfiet  her  Hajesty  the  Queen,  nor 
H^boeas  the  Pt^inee  Albert,  hare,  or  has 
leoi,  any  right  of  property  in  the  aforesaid 
(a  in  any  of  them ;  Mid  that  the  defendant 
>  right  to  rctun  the  same ;  and  the  de- 
Hb,  that,  at  all  ereDta,  her  Majesty  the 
■i^ht  of  |>roperty  in  any  of  the  drawings 
vimpreaaiona  frora  the  same,  which  have 
r  executed  by  his  Royal  Highness  the 
ilftrt alone;  and  that  her  Mtyesty  the  Qjieen 
right  of  property  in  any  auch  impres- 
Royal  Highneaa  the  Prince  Albert ;  and 
w  ittoraey-Gen^al,  on  behalf  of  her  M^esty, 
^  ia  tliis  anit  to  restrain  the  exhibition, 
or  diqrasition  of  the  imneaeiona  done  -or 
his  Royal  HigbncM  the  Prince  Albert,  or 
'them;  and  the  defendant  humbly  inaiats, 
Attorney-General,  on  behalf  of  her  Mi^jeatv, 
to  hare  diitingaiahed  what  drawinn  or  etch- 
viopranona  frun  the  aame,  her  Majesty  the 
'adiuasher  own  property."  The  answer  had 
<Md  that  the  worda  **  with  pennianon"  were 
■  the  catalogue  with  any  intention  of  deception, 
^■■U  not  hare  been  continued  unless  such  per- 
wcre  actually  obtained ;  and  it  denied  that  the 
had  erer  been  published. 
^—jgSmiti,  for  the  defendant  Jasper  Tomaett 
Mt^The  eaae  of  this  defendant  is  materially  dif- 
pt  ham  that  of  the  defendant  Strange^  and  haa  not 
^tK^omrse  it  eould  not  be,  considered  during 
'  r^'^  tnnmcnts.  Aa  regards  him,  the  plaintiC 
SttlnlL neks  rdi«f  in  respect  of  ox  matters:  first, 
odiMdant  may  deliver  up  to  him  all  imprea* 
^taio^of  tbeKTeral  etchings  in  the  pleooinga 


mentioned,  made  by  him ;  secondly,  an  Injunction  to 
restrain  the  defendant  from  exhibiting  the  etchings ; 
thirdly,  from  making  engravings  or  copies  thereof,  or 
in  any  manner  pnbliabing  the  same;  fourthly,  from 
parting  with  or  disposing  of  the  same;  fiftlUy,  from 
pnbliauing  and  printing  the  deacriptlTe  catalogue  in 
the  pleadinn  mentioned,  or  any  worlc  beiiij;  or  pur- 
porting to  be  a  catalogue  of  the  etid  etohii^;  and, 
Wly,lie  aaka  that  alT.the  copies  of  tho  catalogue  in 
the  poasesaion  or  power  of  the  defendanta  nu^y  be  given 
up  to  be  destroyed.  With  z«a|ieefe  te  tbe  eeewd,  third, 
and  fourth  hea^  ef  nUo!^  tba  ddtadant  offers  no  ob- 
ieetion;  and  «he  f ow  observalioatf  «b  Utese  points  will 
no  tendeney,  eueptiaa  afiectalg  Km  coaraoter,  or 
as  fofloeiNing  the  ooati'  e£  tbU,  suit  The  defeudaot 
does  not  contend  for  a  right  to  publish  the  catal«^e 
in  He  present  ferm.  He,..bowever,.8iiiHnU;l^  tiut<  he  is 
not,  by  law,  under  aay  oUigatlott  .to.  detirer  up  tike 
iinpi«eBlone«f  tSw  oiehineia  in  hie  poaaesaon ;  that  he 
has  a  legd  right  io  detain -the  oopies  of  the  catalagn^ 
aa  at  present  .printed))  and  that  .he  ia  not  precluded 
from  pnbtidilng  a  eatalegne  ef  ^Uar  eharacter. 
prorided  be  abstain?  from  introdudag  into  eueb  cata-. 
fogue  the  royal  ojwm,  or -any  loiuairks  caloitlated  to 
induce  the  bolief  that  tJir  aamt  iajpuUuhed  by  pciv 
mission,"  or  under  aathoaty.  th*  grounds  upon 
which  the  deftiiidant"eoiitenda  that  be-ia  ondeir  no 
legal  Dbligfftloti  io  <deliTiU  up  the  elehinn  txe,  £nt, 
tlMt  the  pteintHf  his  not^  by  Uabill,  ent&led  hiouelf 
to  a  deeree  for  raefa  delivery  op;  ihat  his  pleadings  4a 
not  nrlBdentlyalleffen  title  in  him  to  such  cepi«  of 
etchings,  nor  MstlBfaiah  wiUv  precision  and  certainfdr 
the  etdiings  ehdaied  by  hitn  irom  thoso  claimed  by 
her  Majeatv,  and  wfaidi  contain  tlie:  subject-matter  in 
diflpute  in  the  infbrnmtion ;  and,  secondly,  that  the  right 
tohav«  the  iitopresriona delivered  np  isaqoeslwaforthe 
jurisdiction' of  a  court  of  law,.and  not  for  this  Court. 
On  the  first  point  it  ghoyld  be  remarked,  that  ttie  hill 
states  the  eoraplUtion  and  printing  of  the  eud  catalogue ; 
also  that  the  same  compnsea  sixty-three  several  etch- 
ings ;  and  the  bill  then  proceeds  to  set  forth  a  catalogue 
of  audi  aixty-three  etchinga,  specifving  by  whom  eidfc 
SBbject  has  been  drawn  and  etched;  and.  after  atating 
such  catalogue,  the  bill  alleges  that  the  said  seveal  etch- 
ings were  so  nude  from  such  drawings  as  in  audi  cata^ 
logue  Is  mentioned ;  and  the  bill  prays  that  the  defend- 
ants may  be  ordered  to  deliver  up  to  the  plaintiff  all 
imprvesions  and  copies  of  such  several  etchinga  respec- 
tively made  by  the  plaintiff.  It  should  be  observed,  tliat 
the  information  contains  simllaratatementa  with  respect 
to  the  catalogue,  and  prays  that  the  defendants  may  be 
ordered  to  deliver  up  to  her  Majesty  all  impressions  and 
copies  of  the  said  several  etchinga  respectively.  Now, 
what  the  defendant  contends  is,  that  the  plaintiff  was 
bound  in  his  suit  to  have  alleged  a  title  to,  and  to  have 
distinguished,  the  etchings  which  he  claimed  as  his  pro- 
perty, and  which  he  sought  to  be  delivered  up  to  him 
by  the  defendant;  and  that  the  Informatiwi  oaght  to 
have  done  the  same  thing.  The  defaidant  contends 
that  the  all^Uon,  that  the  etchinga  were  made  as  in 
the  catdogue  menUoned,  is  not  a  auflficient  allegation  of 
a  present  riglit  of  property  in  the  plaintiff  to  enable  this 
Court  to  make  such  a  decree  as  is  asked ;  and,  more- 
over, that  the  plaintiff  ought,  distinctly  and  specifically, 
to  have  st^ed,  by  his  bill,  which  etchings  be  claims  as 
his  pn^rty;  and  that,  from  the  vague  and  uncertun 
manner  in  which  his  claim  haa  been  atated,  it  is  impoa- 
sible  for  the  Court  to  decree  with  certainty,  or  the 
officers  of  the  Court  accurately  to  define,  what  parti- 
cular copies  of  etdiin^  are  to  be  delivered  np  in  this 
suit,  ana  what  copies  in  pursuance  of  tlie  decree  to  be 
made  in  the  information.  Suppose  two  artiaU.  wholly 
unconnected  in  partneraliip,  to  naTeexccuted  a  hundred 
worka  of  art,  and  a  catalogue  of  the  same  to  have  been 
pnbliflhed,  and  copies  «f  their  works  to  have  been  with- 
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luld  from  fhem,  wonlA  it  bare  been  competent  for  tbe 
one  arUst  in  his  bUl  to  have  eompilsed  all  the  works  of 
the  other  artiat^  and,  without  dutingnishing  them,  to 
hare  aoaght  a  decree  for  the  delivery  up  of  his  own 
pTodnctionsT  And  coold  the  other  artist  have  taken 
the  same  conrseT  And  yet  tins  seems  to  hare  been  the 
exact  proceeding  adopted  in  these  causes.  From  the 
peculiar  relation  of  the  parties  in  this  suit  and  the  in- 
formation, there  can  be  no  joint  property  in  these  etch- 
ings— each  etching;  mnst  lie  possessed  in  seTeroIty;  and 
yet  the  pleadings  m  the  soit  are  hardened  with  matter 
wUch  onght  aloDe  to  have  been  stated  in  the  informa- 
tion, while  the  Information  Is  loaded  with  matter 
irtiieh  onght  alone  to  hsva  been  comprised  in  the  VBl ; 
and  the  consequence  has  been.  Chat  the  suit  has  been 
bnrdene^  by  makliv  the  Attorney-  General  a  defendant 
to  the  bin,  and  his  Royal  H^gfaneasthe  Prhice  Alberta 
defendant  to  the  information.  These  latter  points  may 
be,  perhara,  considered  as  rather  objections  on  the 
mund  of  impertinence,  or  as  inflaenang  the  costs  of 
the  soit,  tlian  as  matters  of  objection  tolhe  plaintiff^) 
right  to  a  decree ;  baL  at  the  same  time,  that  they  leare 
the  question  of  want  of  diBtinctness  nnanswered,  and 
they  add  weight  to  the  objection  against  the  mode  of 
pleading  adopted  in  th^  cases.  Althoagh  itis  admit- 
ted, that,  after  each  sutnect-matter  enumerated  In  the 
catalogue.  It  is  stated  by  whom  the  same  has  been 
drawn  and  etche^  it  is  contended  that  thia  is  aa  insnf- 
fident  allegation  of  proper^ ;  and  it  raar  be  remarked, 
fho^  with  regard  &  some  of  the  etcungs,  the  right 
of  property  b  lendeied  mora  T^gue  and  IndwUnet  fnm 
ibit  circumstance  of  the  same  subject  Iwing  drawn  by 
her  Majesty  and  etched  by  Prince  Albert,  or  drawn  by 
Prince  Albert  and  etched  by  her  Hqeety  and  the 
Prince,  as  oceu^  among  others,  in  Kos.  90  uid  31  of 
the  catalogue.  tJpon  the  whole,  it  is  contended,  tiiat 
&o  decree  can  be  made,  consistent  with  the  pleadings  in 
the  suit  and  information,  by  which  the  dtfendant  can  be 
compelled  to  dellTer  up  copies  of  the  ertcbmgs ;  and  that 
it  was  the  province  of  the  pleadino,  and  is  not  that  of 
the  decree,  to  distinguish  to  whom  the  etchings  severally 
"Were  to  be  delivered.  The  judgment  of  the  Lord  Chan- 
cellor in  thie  suit,  ngardme  the  defendant  Strange, 
fMacnaght  &  Gord.  Rep.,  p.  47,  and  ante,  p.  ill Aem 
that  hb  decision  has  no  bearing  upon  the  question  now 
before  the  Conr^  aa  between  the  plaintiff  and  the  de- 
fendant Judge.  The  cases  of  WormaU  t.  Da  ZwZe,  (8 
Bear.  18);  Gdlr.  Hisywardy  (tVm.^);  Onmeino 
r.Bmwt,  (Id.  180)  •  Baiar  v.  Hanpood,  (7  Sim.  37fi}, 
shew  the  news  of  the  Court  with  respect  to  vaffueneea 
and  uncertainty  in  pleading.  The  defendant,  ny  his 
answei^  insists  that  the  plaintiff  ought  to  hare  dis- 
-tingttished  what  drawing  or  etchings,  or  Impresdons 
from  the  same,  the  plamtiff  claimed  as  his  own  pro- 
perty. On  the  secona  point,  viz.  that  the  rfgtit  to  have 
the  unpresaions  delivered  up  is  a  question  for  the  juris- 
fiction  of  a  court  of  law  and  not  for  this  CourL  there 
is  no  instance  of  a  spedfic  chattel  befaig  ordered  to  ht 
delivered  np  where  the  right  of  property  ia  in  dispute. 
The  defendant,  by  hia  answer,  submits  that  K  is  the  prac- 
tice for  a  printer,  and  that  he  la  St  fiberty,  to  retain  the 
fanpre^on  struck  off  by  him  for  the  nuniose  of  tiyine 
tiie  plate.  It  is  perfect^  clear,  that  if  ne  destroyed  men 
an  impreadon,  the  oMner  of  tlie  plate  could  have  no  re- 
medy. Thi9,t]iereforc,iBatotany  differentcaaeflnnnone 
where  the  r^ht  of  proper^  exists.  The  power  on  the 
part  of  the  pressmen  to  destroy  the  trial  impreanon  is 
utterly  inconsistent  with  a  right  of  the  owner  of  the 
plate  in  that  impression.  The  right  of  property  cannot 
enst  in  one  man,  consistently  with  a  right  of  destroy- 
ing that  property  in  another ;  and  the  defendant,  there- 
fore, may  be  jastified  in  retaining  that  which  he  would 
not  be  authorised  in  publishing.  The  right  to  the  paper 
upon  which  the  several  impresnons  wvre  made  clearly 
does  not  Iwlong  to  the  plaintiff— the  hboor  bestowed  in 


prodndng  the  hnptceeion  b  not  Sie  {UafiPt,  mH 
are  the  psine  and  labonr  bestowed  in  dflsaisfsnj 
storing  the  imprearions.  ntbbnoteaeofllMiaB  a 
where  a  pn^,  by  mixing  fan  progotyvitli  Out 
',foifoitshis< 


anotlter. 


I  own  property.  Ibe'^ce-Om 


loT  W^nm,  In  0>el<hirA  T.  idnmi^  ^  Htn,  6U],  ■ 
It  may  be  true,  fiiat,  {f  one  mftes  ar  wbdi  ■ 
the  paper  of  another,  tiie  writing  or  prinbiig  M 
histo  whom  the  paper  bdoi^;  oat  n  AosbbI 
sarOr  follow  that  the  oonvwae  of  fliat 
would  lie  trae— that  one  who  writes  at 
hb  own  pner  the  comporition  of  anotbtt, 
so  mfua  hn  prauerty  with  the  pnpeityi 
whoae  woric  faelna  copied,  Oat  he  ur 
riflol  Htle  -to  tike  inatemd  wlfidt  he  hai  ~ 
The  Tenie^  a(  law  !n  tfab  can  u 
to  meet  tm  justice  of  tin  xam.  1 
tliat  the  present  caae  n  one  pecsBH^ 
rince  of  a  jury;  airf  it  b  mote  «ma 
Bpirit  of  our  constitution:  that  the  anna 
decided  tiian  before  s  jin^.  Tbe  adim 
gives  an  the  nifief  whim  the  defoadaat 
fnthiaeottrt.  In  tStat  form  of  aetigtt  Ite 
if  it  can  be  ft^nd,  can  be  ncorerad,  'Ttt. 
order  Bhe  dfftrery  "Op  of  a  thi(ttiA,  'bM  hn" — „ — 
enforcing  tite  same  spedficaSy.  V  It  i(i(iiafwjl 
Hiat  dmagea  at  bw  would  be  no  m^isitfa, 
jroy  avMidnsd  by  tfte  jAunlHF  In  Wa  tti^' 
aabnritted  %  Oat  all  matteia  wUdL  caanK 
by  damagea  macat  Be  exdtoded  in  ectnMtA' 
tiott  in  ub  court.  Here  the  queation 
eonsMered  in  one  light,  and  in  me  amie 
court  of  law,  viz.  as  a  right  of  propett: 
been  deariy  deelAedin  iVftotenl  V.  Ae  (2 
and  r.  j9Ibnm^  (9  Her.  4an. 

np  of  the  catalogue  must  be  govenwdty  — ^ 
as  the  ddivei^  up  of  the  hnprcariona.  Ttarii 
awer  it  appeared,  that  the  pn^osed  ediAAa 
who^y  dependent  upon  ine  wIdliB  ofhsri 
that  me  defendant  had  ta!ken  the  best  fliffftj 
occurred  to  Mm  of  drawtuff  the  attesfiob 
jesty  and  Prince  Albert  to  uie  foct  of  ftj 
and  be  eictnmdy  ivgretted  that  thrir 
not  been  aAced  in  a  mom  wpAa  wm 
'tiioushts  vStsL  exhitntion  wneahandtficd 
found  the  same  waa  objedbed  iO.  The 
by  the  defettdant  In  uiewing  and  i 

impreatdons  in  bis  posseaaon,  and  fte  

had  resorted  fo  for  the  purpose  ofdrawiajtl"** 
of  the  ownera  of  the  plates  to  his  possegmg  aefjtjj 
facte  utterly  irreconcileable  wKh  hia  bong 
havlm;  obtidAed  them  in  a  ^dio&est  nuno^ 
from  rt  being  true  that  hb  conduct  was  "ctawjl 


sspeci  01  suca  hdihiuw'  ■ 
having  had  any  fnt«iitK«*f 
Ifahing'  the  catalogQe  as  if  "by  pc«oW(%^  J! 


entirely  dbeldmed 


abaenee  of  aiich  permisdon  bdog  granted;  4  ^ 
that  the  eatalogue  had  been  Fii^li''^^£lf7 
Upon  the  evidence  now  before  the  C(mi^»ji<5 
case  to  justify  an  injunction  to  reatiala  tijeff"T 
of  another  catalogue ;  and  there  b  an  «ntut»«*" 
that  evMenee  upon  which  the  injunctioB  l"^ ■j!' 
tained.  The  case  made  hv  tiie  Mil  bwiwBj*" 
from  that  which  was  establidied  by  eridw*- 
The  Soficitor-General  replied.  .  *  k-  fa 

Kotoht  Bruck,  V.  C— The  course  JM*"  | 
taken  at  the  Bar  with  respect  to  the 
Strange  renders  it  unnecessary  for  me  to  ""^^ 
the  case  before  the  Court,  ao  far  it  coocww  ? 
sonally,  on  the  present  occasion.  The  iwj»7"  { 
ceeding  that  has  been  elected  by  the  d**™^/ 
Judge  prevents-  me  from  betog  silent  «■  """I)' 
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X 1!^^'"^"  And      eridenci^  w  fir  •»  Umv  raUto 
^   ^^nltlwTgh,  aftar  the  diwniiriwM  vriiich  took 
^^^9  tha  mtwlAcutoqr  appUoktioiu  in  thU  caie 
to  th«  mbiUDce  of  this,  nit,  it  would  pro- 
^  Tbtti^ttooiteragaiainaahialodetailatto 
&ci  OE  of  lav>  uaco  not  ooljr  «n  th«  cir~ 
If  opoii  AT  belief-  of  wliich  I  eoBtUuwd  the 
.  WW  eitooUahed,  but  thai  npofi  mj  atnwg 
if  wlsek  I  thonghi  n^aelf  tbm  not  war- 
ja&ifllly  is  u  cl«u-ly  pravod— tX  mean 
-*'--  of  Ur.,  Judge  knowiittly  in  that 
_  <«Mthe  mOdeat  M^fewon^  ia  tobc 
joftnut.  Si*  caM  ia«Be     eBtize  and 
■  iUsaomtf,  Tfawe  xoiiy  ponibly  be  a 
I  betven  tJu  act  of  a  HUM  «bfl|  at  a  low 
_jn  a  donuatic  Bav9»t.  fjpo^  vhieh  ftbe 
ifelMre  b«6B  tnaobennu  itolen.  bv  the 
t^manaC»mm/tm,»adUi»  act  of  Mj. 
foaft       nun  call«d  Kiddletoa, 
atmf  mdin  the  nkiutw  iawhiah 
titt[air^  the  diepated  imprMiwia:  th«K 
,1  n^,  be  a  legal  diatiw^Oihr-wiaUj, 
titab^,.  thare  ia^  n«ne.  Xtnow  ap- 
Fe- Jodgo  obtained,,  fjb*  invnenoM 
r.  ^Todca  kovw  thfcnyiMiTiwi  wbiab 
Si  Hiddletoo  vpA-Bwink  It  w- 
>rWM  «t  that  tinw  mate  of  tbe 
wnihip.  of  the  worlu  m.^oe*- 
-  U  be  .nwoeed  for  a  moBMot,  by  an 
:  ntioDal  magf  that  Ur.  Judga  oould 
iMiddletop  toi S»re  beoQin«— iwill  not 
vt  the  poMMoi,  of  the  imwiiHona 
!  boog^t  of  him,  vithontliithlMneai, 
ibay  on  the  part  af  thut  jokl  It 
,     be  a  uor.a^  j,uzi^»deq^  and  a  die- 
tlM  tdautustiation  of  joatioa,  vene  a  plaintiff 
M  to  cek  proteetion  and  ledren  in  run.  It 
V  mi  b;  thft  learned  coumel .  fi»  Hr.  Judftk 
~  m%  oiyectiona  to  the  fnma  of  the  mU 
k  I  tbink  those  objeptiona  have  no  woght 
J"^^"^  tha  impreniMiH  wen  tekaa  by 
i  «C  »•  daintily  by  the  hand  jo£  hia  Con- 
"■I  ittaa  of  both,  lor  the  liaod  of  Mr. 
J  ue  bands  of  any  of  Ux.  Bronra'aatrranta 
upeint  altogether  wHhoDtnwteruditv,  It 
bin  does  not  iqwcificaUy  diatiyniMt  the 
>~-tD  from  thoeb  of  thaplaintiiCw  thoee 
at  w<^  of  the  Queen  and  the  plab»- 
ct,  if  it  exist*,  pr  nugbt  iaw  asiated, 
^MOT«d  by  the  cfttaJwua  wlhich  ia  stated  in 
vvltic^  fonna  part  01  the  eridence.  It  ia, 
■Ale  that  the  iiyonction^  to  the  extent 
t  ii  worded,  with  n^iieot  to  the  worktof  the 
7  be  i^ieD,  in  point,  of  extreme  Blmotneei.  to 
'  iiwlioa,  m^omng  any  ^ncBtion  upon  that 
*Miur  cffB^  OsSf,  amuniog  the  doubt  to 
■wnW  ■niiiiiiiig  tha  queotion  to  be  opan,  I 
ttt  to  be  cntitelj  without  materiality;  forao 
itmia  ttrictnaeet  nroteetion  ought  not  to  be 
rmiiyiuwtuain  the  preaent  foim,  the  pro- 
'4  be  afforded  in  the  other  oaa^,  ooverinff 
nook  oDght  not  to  be  considered  as  coTered 
ill,  if  tha  defendant  deeices  that  the  lan- 

S 'unction  to  be  now  continued,  or  to  be 
raid  be  framed  upon  an  extrwna  and 
to  that  state  of  tkin^  I  think  him  en- 
iitdone,  and  it  shall  be  dona,  Snbstan- 
riM  mmt  remain  permaoently  unier  the  prohi- 
%  udir  which  he  »  now  placed,  and  be  placed 
rikatfiirthet  prohibition  under  which  his  00-de- 
Kt-Stn^is  pland.  It  has  been  said  that 
ten^  not  to  ut,  01  ought  not  tomake  aper- 
(or  fioil  order,  in  this  case,  without  ^ving  tlie 
tttHoppartuity  of  defending  hinMu  at  law 
^tkiqwtiaD.  Conndexiag  the  cunrmt  of  modem 


decisions,  howerer  atrtnig  my  own  opinum  on  the  ptunt 
of  law,  I  should,  perliaps,  have  thought  him  entitled  so 
to  insist,  had  the  case  remained  in  that  position,  in  point 
of  evidence,  in  which  I  considered  it  to  be  at  the  time 
when  the  question  of  granting  or  continuing  the  in- 
junction was  before  me.  It  is  not,  however,  now  in 
that  position.  The  breach  of  trust  is  clearly  establish- 
ed ;  and,  therefore,  there  can  be  no  reastm  why  such  a 
qaeetion  should  be  withdrawn  from  Ita  original,  its  re- 
gular, ita  proper  forum.  The  breach  of  trust  being 
tahlished,  were  the  ph^tiff*s  case  to  ftil  at  law,  I 
should  equally  interfere  in  his  &Tour.  It  is  then  au^ 
that  neither  tne  copies  of  the  catalogue,  norths  impresp 
aions  that  have  been  takeui  can  be  delivered  up,  or  be 
directed  to  be  given  up,  inasmuch  ss  the  defendant  oon- 
tends  ha  is  entiUed  to  the  pn^fterty  in  the  materials. 
With  Hgurd  ta  the  catakpne,  I  think  no  such  question 
arises.  They  most  be  either  cancelled  or  destroyed; 
and,  without  destruction,  they  can  hardly  be  cancelled. 
In  rcigard  to  the  impresnonL  it  migbtberighttoatttiid 
to  the  defendant's  claim  had  the  impreasious  bem  upon 
a  material.of  intunsic  value — upon  a  material  not  aub- 
atantisUy  worthless,  except  for  the  impression,  whlclu 
by  the  wrongful  act  of  the  defendant,  nas  been  placed 
there.  Thai  case,  however,  does  not  arise.  The  mata- 
zial  hen  ia  sii1»tautiaU/  worthless,  except  for  that  Itt 
which  the  defendut  hat  no  property.  Ther^  conae- 
qnently,  can  be  no  reason  yshy  the  efwctual  destruction 
of  the  subject  should  not  be  directed  by  the  Court;  in 
doing  which,  I  repeat,  I  abstain  from  giving  any  opinion 
as  to  tha  particulax  mode  of  prooeeding  whica  the 
Court  onght  to  adopt  in  a  case  similar  in  all  point& 
except  as  to  the  intnnsie  value  of  the  material.  With 
regard^  to  the  ceett^  my  own  impression  is,  that  it  is 
aceording  to  tha  course  of  the  Court,  where  the  merits 
appear  to  the  Court  to  reqiure  such  a  course,  to  direct 
a  pauper  to  pay  the  coets  up  to  the  time  when  he 
became  a  pauper.  If  it  is  not  the  course  the  Coui^ 
tiie  oosts  will  not  be  given  ;  but,  if  it  is,  I  am  assuredly 
bouM  not  to  refuse  the  co^  when  the  defendant's  case 
appears  to  ma  to  fail  in  law,  u  equi^,  in  truth,  and  in 
oomman  honesty.  The  ii^uneticm  in  the  other  case  w0I 
cover  wytUuc  which  is  lot  nneorered  by  the  zefoxaaad 
ii^anctioninchia. 


<  COURT  OF  <^UKEN'S  BEKCH. 

filTTWOS  IN  BANC  AVTBA  SA6TJER  TUUt 

Rbq.  v.  The  JtmrrCES  op  Tins  Wm  Rionra  or  TMtK^ 
niTRB,  (TamroBTB  9.  fiAiUfaur), — May  13. 

A  Lunatic  Pat^peTt  uio  u  not  ahcim  ta  ie  aproper  p€r- 
mm  to  be  eonfiaed  iu  a  County  Mvlum  or  Licmttd 
Some,  tmdar  Sect.  48  at  Sect.  40  ^Stat.  8  &B  VkL 
c.  126,  mnjf  le  rtmned  under  an  ordinal^  Jrarrgtit 

£■1844,  7,  fr^fwitkhi*  Wifitand  mTdiaSon  oofi 
Thir^Hhree^  were  removed^  under  an  Order  of  Ba- 
noewk  to  me  J^pellant  FaruJL  tohick  vm  aecer  <w- 
peaUd  againtt*  At  the  End  of  Four  Diyit,  T.  W. 
reeeived  a  Promim  0^  a  tf^eu^  Allowance  for  tie 
future  MaUttenanee  of  hit  Son^  and  he  returned  with 
them  to  hit  Houu  in  the  Bespwdeta  Pariah,  tohich  As 
had  retained  m  the  Care  of  Two  of  his  Children: 
he  alwqjrt  intended  to  return.  Upon  Aweal  againH  a 
tuhKiqumU  Order  for  the  Removai  of  T.  W.  and  his 
}Vi/e  and  Son,  tee  Grounds  not  raising  the  Quetfioa 
t^ether  T,  W.  was  chargeable  by  Reason  of  the  Re- 
lief given  for  his  Son^ffeldt  that  the  Order  of  Re- 
moval in  1844  was  conclusive  as  to  the  Chargeahttiiy  <^ 
the  Father  at  that  Time,  and  that  the  Order  qf^Ra- 
mowtl  appeal  against  must  be  taien  to  have  been 
made  on  Aeeoma  of  the  Chargeabil^  of  the  Fathtri 
and  that  the  Remoeal  under  the  Order  of  Removal  in 
1844  coustittOei  a  Break  m  the  Five  Tears*  Residence 
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required  by  Sect.  1  of  0^10  Viet*  c.  66,  to  rm- 
dtr  a  Person  irremovabhi 

Upon  nppeftl  at  the  'miarter  sesdons  ftr  tha  West 
Riding  of  Yorkshire,  id  Januatjrt  1848,  amtiMt  An  order 
for  the  removal  of  Thonuw  WaMWi  and  Jane  his-wiCe, 
and  James  their  sov,  from  the  tormdiip  ef  B»mriey  to 
the  parish  of  TaVnirortli,  hi'  the  couDtie»^  Wanvtok 
and  Stafford,  the  seMints  ^IfK-hoyged  the  order,  rabjtot 
to  a  case.  The  ord«r  under  fKiteb  ther  paupers  Were  re- 
mored  wasin  thei:ominonforaii  Sonmchof  theexami- 
natione  aa  is  material  to  the  cast  wu  as  ^tttlsnrs:-*" 
ThonMs  Watson  <t4ie  paaper>Mhh,  I  was  naniedat 
Bamslejr  Old  Cfaafoh,  in  the  W-est  Riding,  flbont  forty- 
eiehtye4rsa«o,'to  JandFlin^iASrpvesait'wil^'bv-wfaom 
I  nave  six  cnUdren  t  aU  of-thcm  are  einanctt>ated  exempt 
my  son  Jomts,  i^ed  thirty-threa  years,  who  it  am  Miot, 
and  resides  with  ififr^snd  mv  satd  wife,  and  fonas  pdrt 
of  my  lamily."  Saoh  of  we  grounds  of  appeal  as  are 
material  to  the  oase  were  as  foUowi  :wThii«,  that  whin 
the  application  for  the  said^  order  was  madc^  fbunaa 
Watson  and  blB'  wife  and  son  had  reridtfd  in  the  town- 
ship of  Banisley  for  fire  yeirs-and  inwards  next  before 
the  making  of  the  said  application,  within  4fae  tnte  in- 
tent and  meaninf;  of  the  statute  in  that  beha]f;>and 
that  Thomas  Watson  and  his  wife  and'  son  were  irre- 
movable from  the  said  township  of  Bamsley  when  -the 
said  order  was  applied  for  and  made;. and  thai,  ihen- 
fore,  the  said  order  of  lemoval  ongbt  net  to  hav«  bean 
grainted.  Fourth,  that  the  said  order  is  «rhol]y  ifie- 
gal  aiid  void,  so  &r  as  it  respects  James^  the  soa  of 
the  said  Thomas  Watson  and  Jane  his  wife,  and  tllat 
finch  illegality  appears  by  the  said  examination^  the 
aaid  James  being  therein  stated  and  shewn  to  be  a 
lunatic;  and  that,  in  truth  and  in  fact,  the  said  James, 
when  the  said  order  was  applied  for  and  made,  was  a 
lunatic  within  the  true  intent  and  meaning  of  stat. 
8  &  9  Vict.  c.  126,  *'to  amend  the  Laws  for  the  Provi- 
sion and  Regulation  of  Lunatic  Asylums  for  Counties 
and  Boroughs,  and  for  the  Maintenance  and  Care  of 
Pauper  Lunatics  in  England;"  and  that,  therefore, 
the  said  James  was  not  liable  to  be  removed  by  any 
9uch  order  of  removal  as  that  appealed  against.  It 
mu  admitted,  on  the  trial  of  tfie  appeal,  that  the 
settlement  of  the  paapers  was  in  the  appellant  town- 
ship ;  and  that  an  order,  under  the  hands  and  seals  of 
two  justices  acting  in  and  for  the  sfud  West  Riding, 
bearing  date  the  18th  Jnly,  1842,  had  been  duly  made 
for  the  removal  of  the  said  paupers,  Thomas  Watson, 
Jane  his  wife,  and  their  son  James,  from  the  said  town- 
ship of  Bamsley  to  the  said  township  of  Tamworth; 
and  that  the  execution  of  the  same  was  saspended,  by 
reason  of  the  illness  of  the  said  James  Watson,  on  the 
said  18th  Jnly,  1842:  and  it  was  also  admitted,  that 
two  justices,  acting  in  and  for  the  said  West  Riding, 
by  an  order  under  their  hands,  dated  the  7th  August, 
1844,  duly  ordered  the  said  order  of  the  18th  July, 
1842,  to  be  forthwith  executed;  and  that  they  ordered 
the  sum  of  102, 17#>,  which  they  found  bad  been  neces- 
sarily incurred  by  the  said  township  of  Bamsley,  by 
ihe  suspension  ofthe  said  order,  to  be  pud  by  the  said 
township  of  Tamworth  to  the  s^d  township  of  Bams- 
ley: and  it  was  also  admitted,  that  the  said  paupers 
named  in  the  said  order  of  the  said  18th  July,  1842, 
were  duly  removed  by  one  of  the  overseers  of  Bamsley 
to  the  said  towDship  of  Tamworth,  under  the  said 
order;  and  that  they  were  accepted  by  the  said  over- 
seers of  Tamworth,  under  the  said  order,  as  their  settled 
poor;  and  that  the  said  overseers  of  Tamworth  there- 
upon paid  the  sum  of  19/.  17'*  for  the  expenses  in- 
curred under  the  said  order,  and  by  reason  of  its  sus- 
pen^on,  to  the  said  overseers  of  Bamsley,  who  so  re- 
moved the  said  paupers;  and  that  the  said  order  of 
removal  of  the  said  18th  July,  1842,  has  never  been 
appealed  agunst.  It  was  also  admitted,  that  all  the 
said  paupers  were,  upon  their  said-  reception  by  the 


saM  ovemten  of  AhB  townihinirf  XcKinnth,^iRli| 
thnr  said  werhhoius  at  -lianwoifk,  nd  nifatii 
there  at  the  expettaeof  tbe-aid  towuhipfoifimM 
under  the  said  ord^r;  and-tiiat  tbe  oicnetn-of  IiJ 
wvrtht  at"tbe  eiid/pf  the  four  <layB,^e«nvmiiaj 
(IhomsB  WBlaontim'OT^cvtbpay  tlkeexpcBBisof 
sel^  wifevmd  idiot  aoi^ nm  tHeii'  triani  toiBmidM 
aodjwbmised  to  send  to  'the  pmer,  Tbonsi  WdH 
Ss.M;sWeek  for  tb«  futBTsibsxtniaim-eOUHi 
Bofl  JaUMs;  and  whick  'Said-  weekly  Mm  lHiiMIs 
so^'t*  hhn,  by  tlM'8ai4'evcMbin>af.Tsinni(l^te 
thai  time  «p  to  Norembe^lSdS;  bpt-tfastth^mi* 
of  Tunwerth  taad<naTar-Bint«tar  raoant»fiMil 
T^o^m  Watson,  fm  hkamn  ud^ii  aiil  liVBl* 
the  dAtabf  tb*  Ba3d;«rder,nec^lifilimWMi 
aiie  paimr,  Thomaif  W^tsofa^oiFho  waaidl^iini 
nees  ml  Uu  trial  of  l&S'Sud  jLpp^statoliiittMlf^ 
"  I  'snd  tny  said  wife  weitoi  ^ntw^'itTrMlulMi 
tlte  justii^  tkoMght  ve  wbrte^  ^he  pMp^ 
<dM  asad  Thflwaa  Watson)  meant  tOMneiuiiini 
48  t  could  igat  I  did  Jiot  hnow  V<m^  I M 
hsTe.i 
have 

admitted,  „  . 

the  paupei's' absence  from  fiamaby,  and  danfi; 
residence  at  Tamwerth  under  the  sua  wdertf  Ml 
the  said  pauper^  Thomas  Watson,  retunad  fahhai 
Bamsley,  in  tlie  oare  of  two  irf  his  chiUio,  «krt 
at  that  time  twenty-one  years  of  age,  udwiriirfc 
themadTco,  and  living  in  tiie  same  house  wilktei 
Thomas  Watson.   The  appellants  objeeted,sotel 
third  ground  of  appeal,  that  it  ^poind  bjrdM 
minations  that  the  said  pauper,  James  WatM^^ 
idiot  at  the  time  when  the  said  exsmirBliwW 
taken,  and  that  it  was  not  competent  t«  wi*H 
idiot  under  an  ordinary  order  for  the  >'nM^*'[ 
poor.   The  quarter  sessions  held  the  objeetinaW 
subject  to  the  opinion  of  this  Court  Tluy  mf* 
jected,  under  the  fourth  nound  of  apps^Ujittt 
said  panpers  were  iiremovable  at  the  time  of  (?twMn 
said  order  then  appealed  agunst,  by m»w**[ 
having  rewded  in  Bamsley  five  tmws 
application  for  the  said  order.  TheresKada&iM 
ted  that  the  paupers  were  inwnovawe, bynsiwc 
such  re^ence,  unless  their  removal  to 
under  the  said  order  of  removal  of  the  18th 
and  their  rendence  in  the  said  workbow  m » 
worth,  and  their  return  to  Bamsley  nnda  ^  «f" 
stances  above  stated,  did  constitute  a  break  in  u» 
residence  of  fire  years  next  before  the  W''?^ 
the  said  order  then  appealed  against.  Bat  wra 
tended,  that  the  above  circumstances  did  eni^  a  M 
in  the  said  five  years'  rendence,  and  that  the  p«i 
weie  removaUe.   The aeasions  held  theobjocbounj 
subject  to  the  oidni<m  of  thu  Court.  If  this  1 
should  be  of  opinion  that  the  last obj«etii«w»i 
then  the  said  order  of  sessions  to  be  cmfinwd;  o 
wise,  the  said  order  of  waauau  to  bs  disdoi 
this  Court  iliould  be  of  opinion  that  the  thiidt 
was  valid, then  the  said  order  of  sesMoni, » 
regarded  the  remoTal  of  the  said  James  W»|?;^ 
be  confirmed ;  otherwise,  the  said  order  of 
finr  as  regarded  the  removal  (rf'  the  mA  Jame  '"■^ 
to  be  discharged.   The  case  was  argued  hy      .  J 

Paahl^  and  BaUhby,  in  support  of  the 
sions.— First,  the  idiot  son  oogTit  not  to  have  »■  J 
to  the  appellant  perish  by  an  order  of  "'"'"ij 
Legislature  has,  since  stat.  6  Geo.  4,  c.  4<^  g"^ 
provided  more  extensively  for  the  care  «fpaop«)"|'^ 
in  public  asylums.  Bysect2of»t*t.8&9V»«v^ 
justices  of  the  peace  of  every  county  sod 
which  Ims  no  osylum  for  pauper  tanatM*  "•J?^ 

to  provide  one.  "  

tics  in  every  aayk 
the  guardiani  and  I 
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m»  nk*  vntl  MtaTDs  of  faaper  lonttkn  diArge- 
j^to  (ht  yaoBh  oT  nniin.-  fkjraaci.  4ft  it  ii  impcra- 
t  joAm  of  ihe  peaces  btfne  wbom  any 
ifkmn^tjUid^protcd  to  b»  luutie^to  order 
(  bcNBvered.to  tk«  ootidty  as>-itiini  oraonie 
hamt '  Bfy  Hkt  iuttt^Mion-  dMMe,  ant.  84, 
~  **iHtdGV  iwMMian  idbt;  and'IfaeM  is 
iB  the  kct  sMsfc  ftintM  tb<a- difference  faaiwem 

rifi^"  ta«  ktpMTMn  oal^ifdr  ton&ties 
totbvipAtildk-iibtmtb*  fttlun  waanefaarg** 
Vlrila  the.Uiot-Ms^vitUittbe  iwof'sittecn 

'  aot^i^jf  fw.aa.*rdw  ^<m^  Wre  the  ioiwtic 
'•tbiwyeail»«Uv';irihe.nl{4f  ^ntn  ^.tlie 
ii  lb  lbdi«i^*:^nBnUttt!]%  .aai labafeic  who 

K  JMlMfnli9Mi9lM,  (4  lAiML  & 
m-Uiob  amuA  hMtitiB-jmiAtia  mummii 
hwmmrf  t* jiiitifv<the  leriiovAl^Mm-BUt.  13 

ndt  iatuM  4*  anly  ia  hinticB. 
i.-^ppmm  tha  cue  ef  an-nrfBUt,  lMt«ut  of 
k.tb»  aainHu  laanndi  myih'mgmotf  Hum 
%9  inftned  from  the  gential  dreim- 
tmX}  '  That  would  be  «a0icieiit  io'the 
iMty  but  not  in  the  cue  of  a  Janatici  At 
kt  the  custody  of  the  body  of  a  lanatic  is  the 
AiCrown.  (17  Edw.  2,  c.  0;  Beterl^a  edte, 
■^11,126;  Fitx.  N,  B.  232).  -Secoadiy,  the 
^  wcQired  in  1844  did  not  constitots  a  break 
nadfwe,  bccanae  the  pauper  always  had  an 
to  ret  am ;  and,  tlierefore,  the  paupers  were 
b|M<!t.lof>tat.0&10Vict.c.66.  (iJe^tv, 
ante,  p.  80,  decided  since  the  cases  of  Jity, 
12  Jor.  789»  and  Jtej^.  t.  Seend,  Id.  939). 
™tiae dnrinff  which  the  father  rpceired  relief 
to  tsttdoJea  in  the  eompntation  of  the  fire 
wtnetbe  relief  was  giTen  to  the  lunatic  through 
•f  the  father,  and  the  father  was  not  chai:g;e- 
n  tb  putnls  had  refused  to  maintain  the  lunatic 
not  have  been  within  the  Tamat  laws, 
naba.— First,  the  justices,  by  their  order 
)■  ]84S;  found  all  the  paupers  included  in  it 
;ud,  Dot  behiff  appealed  against,  it  was  con- 
^bthe  fact  of  eetUenient,  and  all  the  facts  stated 
-atjiusrter  sessions  held  that  they  could  notgo 
^Jwn  whether  the  paupers  were  chargeable  or 
•^wl  under  an  order  puts  sn  end  to  nMdence. 
•Msot  distinguishable  from  Jiea,  v.Haiifc»n% 
B)a»l%.r.^d;(Id.9S9).  In  Btg.^.Ta- 
■~^*>  P*  80)  then  was  no  ranoval  under  an 
^'WBdly,  the  order  for  the  removal  of  the  idiot 
•pmrmade.  Snppose  that,  when  a  lanatic  is 
;  Kton  » justice,  the  medical  man  is  not  satis* 
'  he  ii  a  proper  person  to  be  confined,  the  justice 
"ft  DO  power  to  make  an  order  for  his  removal 
^  inrlum,  or  a  licensed  house,  undersect.  48 
I  &  0  Vict  c.  126.  The  fifilh  section  enacts, 
ny  psnper  lunatic  chargeable  to  any  parit^, 
not  be  m  an  asylum  or  licensed  house,  shall 
«eiy  three  months  by  the  medie^  officer  of 
or  union,  and  that  a  list  of  sach  lunatics,  in 
^ven  in  Schedule  (E),  shall  be  sent  once  in 
three  monthi,  by  such  medical  officer,  to  the  clerk 
puce  of  the  county  or  horongh ;  and  the  said 
!l  tfite  wbstber  any  snrh  lunatic  is  or  is  not,  in 
■Don  of  sodi  medical  officer,  fit  to  be  at  large, 
*ini{«riy  taken  care  of."  That  section  contem- 
uepninietyof  some  lunatics  being  in  otherplaces 
mstywflums  and  licensed  houses.  The  proviso, 
Mw  d^rec,  limits  that  construction  of  the  cnact- 
Jhitit  is  difficult  to  understand  what  is  meant  by 
"fatM  to  paapen  *■  who  shall  have  lately  become 


Itiaatk."  Further,  an  idiot  is  a  jperson  who  from  his 
birth  never  had  any  capacity..  The  45th  sectim  of 
stati  4  &  fi  Will.  4,  c  76,  which  enacts  that  nothing  in 
tiMt  act  ^laU  authoript  the  detention  io^any  workhouse 
eCany  danflekonslniiaUc,.insttMper8S«)^oridiot,fbrany 
hnqr^  petiod  thA  fewteon  dqM,jifipliee  to  aoeh  idiots 
«8  aM  dangsronfl^  and  oeinoUlea  with  tiiei  conateMtkm 
this  Mctian  which  tba.  nqModanla  eontan^  for*  [0M»> 
H^et  Tho  ss>B«M  do  not, enter  into  the  oiffouH 
stances  of  the  pastaenlai.caaet  bat  dooide  .that  no  idiot 
is  maOvaUs  nnder-  an  otdinary  edrdanifbr  the  maovid 
-of  the  poor.]  IWcfiwe  it  is  only  naessMnr  to  shew 
that  there  is  aelassoffaitttiM  ovidtotsnthidsweliegidft- 
tunscontoail^taaaB.not  rtmotdileto  n  oonnty  a^nm 
or  licensed  ^onse.   [He  was  thsn  sbsppodL^  . 

pAnBsoM,  J.*— with  Bsvecb  to  ute  ^utstion,  wfaa- 
thcr  there  wias  a  break  in  tho.nsidenco,  it  is  iai  possi- 
ble to  distinguish  tUs  case  fromi  Beff.  y.  ifakfoM  (12 
Juv.7B0)aBdi2^.r;<SW,(Id.9aA).  Wemnsttake 
ittlttt  tneordwr  of  lemoTal  in.,lB42- was mftde  in  K- 
spevt  of  th*  ohatigaabtUty  of  .the  fbtheir^  and*  betng.evA- 
pended  on  afieouaitof  the  iUaesa-of  the  am,  waeordMid 
tobeoartied  int*«]teatti«o  jn  ia44«iaMfmntof  tba 
cfaargeability  of  tlM.fttt«»-4iiid*B  what  etreiUMtanoaa 
we.  hcvo'  no  means  Of  aatertaiiung.  -  ThoaxpnaUan  of 
the  fttlier«  Unt'tbe  just  jo«a  sent  him  and  his  wife  viMihis 
eon  becaUM  they  thongbt  they  were  the  propereat  pw- 
-sans,  is  tor  Tapis<  to  ^ttnd .  any  condusioo  upon.  The 
<ttderofll842  i8.«onolusiv«that  the  father  was  chaiso- 
«lile  at.  Uie  timt.of  making  it.  It  was  said,  that  the 
idiot  sen  only;  was  cbaii|^bU  as  part  of  the  father's 
.fsmilvy  and^  therefore*  that  the  father,  wee  not  i«- 
naovsble;  but  thegtonnds  of  appeal  do  not  touch  the 
question,  whether,  the  father  was  chargeable  only  by 
rcasonof  relief  given  to  his  idiot  son.  .  Wedo  not  know 
whether  the  paupers  were  resnoved  by  the  joaUoas  on 
that  ground^ or  on  aemetotfaer  gnrand.  Thcathe  qae»- 
tion  Is,  whetheDihejc^dsnea  of  tht  paupers  in  the  vs- 
spondeot  parish  was  bntkea  by  tlAtt  temowl;  and  the 
eases  which  I  hara^mentioned  are  deciriTe^  We  ought 
not  to  enter  into  nice  distinctions.  WbenereE  an  oi3er 
of  ranoval  has  been  made  and  carried  into  execution  by 
the  removal  of  the  paupers  under  it,  we  must  iK^dthat 
tbeie  is  a  break  of  resiMnce^however  ^ort  th«  abasnce 
may  be.  Thetefine  tha  jesidenee  of  the  paupers  in  the 
respondent  parisli,  subsequent  to  the  order  in  1842,  can- 
not be  taken  into  account.  With  respect  to  the  orderat 
present  in  question,  the  josticeswho  made  it  have  treated 
the  father  as  cbargeahle— upon  what  ground  we  know 
not.  If  the  rdief  was  given  only  onaccountof  the  idiot 
son,  one  of  the  grounds  of  appeal  ought  to  have  been, 
tliatthe  father  was  not  chargeable;  and  the  question 
would  have  been  xaiaed,  whethw  the  fiither  would  be 
chargeable  by  reason  of  relief  so  given.  That  qnostiMi 
need  not  now  be  considered. 

Whether  a  pauper  idiot  is  removable  aspart.of  his 
father's  fiiraily  depends  upon  the  construction  of  stat, 
8  &  9  Viet.  c.  126;  and  the  matter  seems  very  dear, 
when  it  ia  pointed  out,  that  two  classes  of  pauper  lu- 
natics are  contemplated  by  stat.  8  &  9  Vict.  c.  126,  via. 
those  who  are  proper  to  be  confined,  and  those  who  are 
to  be  at  large.  There  is  nothing  to  shew,  that  theidiot 
son,  in  this  esse,  is  not  of  the  latter  class.  There  is  no 
doubt  that  those  lunatics  who  are  proper  to  be  con- 
fined cannot  be  sent  to  their  parish,  but  must  Im  sent 
to  the  county  asylum  or  a  licensed  house.  But  it  is 
clear,  that  the  statute,  by  the  provinons  of  sect.  6fi, 
Gontnnplates  otliers  who  ought  to  be  permitted  to  r^ 
main,  at  large.  [^Paaklqr  remi«d  to  the  8th  section,  as 
explaining  the  Mth  section,]  By  the  last  proviso  of 
the  8th  section  it  ia  provided,  that  workhouses  may  be 
taken  and  used  for  the  reception  of  pauper  Innatlos; 
but  rtiU  the  question  is  open,  whether  aU  pauper  In- 
naUcs  are  to  be  confined,  or  whether  some  may  remidn 


*  Lord  Denmsn,  C.  J.,  wu  sbsent  on  iceonut  of  iUnsss. 
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at  I«rg« ;  if  the  latter^  than  tlwy  may  be  removed  m 
other  paupers.  Mr.  Paabley  sTgDed,  that  at  no  time 
ConU  a  pauper  lonaiic  be  remov^  because  he  can  have 
BO  animal  morandi.  It  is  not  uecoHaiy  to  enter  into 
that  ^estion,  though  I  apprehend  that  he  may  hare  a 
aoffieient  intention  of  staying  whete  be  is  to  make  kim 
remorable.  The  case  of  Bos  r.  Woolpit  (4  Adol.  & 
£11. 206)  was  a  very  pecnUar  ease.  If  any  distinction 
MB  be  made  upon  Um  voxda  of  atat.  8  &  9  Vict,  c  126, 
iMtwean  a  pauper  idiot  who  becomes  ehaneahl^  and  ia 
not  a  memDer  of  lus  ftAher's  fiunOyy  aiw  one  who  is, 
the  i^hi  to  remoTO  ia  stronger  in  the  case  of  a  hmaUe 
-who  is  an  unemanqwited  number  of  his  ftther's  fiunily, 
aa  this  lunatic  if.  The  order  of  sesaknij  thmefcre,  most 
be  quashed. 

CcuflBiDaB,  J v—W«  are  only  called  npea  to  dedde 
upon  two  of  the  objactioiui  on  which  the  quarter  ses- 
sions have  given  their  judgment. 

The  first  objection  ia  taken  in  the  abstract  form, 
that  under  no  cironmstances  can  a  panper  idiot  be  re- 
Ktoved  by  an  oidinazy  order  of  removaL  I  am  of 
opinion,  that,  so  taken,  it  cannot  be  sustained.  The 
atat  8  &  9  Viet.  e.  126;  contemplatea  two  ^asaee  of 
hmaticL  under  whldi  wcid  idiots  ara  inclnded>-flnt, 
ttuwe  wno  are  fit  to  be  eonfined,  who  are  to  be  dealt 
with  under  sects.  48  and  48;.  It  appean  to  me,,  that 
by  coupling  together  the  order  finr  tlie.  ree^tion  of 
we  patioit  and  the  nudicsl  certificate  given  m  Sche- 
dile  (£),  which  are  teSnrred  to  in  sect.  48,  and  in 
tile  latter  of  which  the  lonaUc  is  deacnbed  as  "  a  pro- 
per  person  to  be  confined,**  it  is  a  condition  neces- 
sary to  found  the  jurisdiction  of  the  josUce  to  make 
the  order  for  the  removal  of  the  lunatic  to  a  conn^ 
Bsylam  or  a  licensed  house,  that  he  should  be  a  lunatic 
proper  to  be  cMifined.  Lunatics  of  that  class  cannot  be 
removed  under  an  ordinary  order  of  removal ;  but  the 
lunatic  in  this  case  is  not  of  that  class.  Secondly, 
tiioee  who  are  fit  to  be  at  Isige,  who  are  to  be  dealt 
with  under  sect.  And  thb  removes  the  hardship 
whidi  would  have  been  created  by  an  ena^ment  re- 
raising the  removal  of  harmless  Innatici  ont  of  the  care 
«f  thenr  parents,  though  willing  to  take  care  of  then, 
and  theBBiidinff<tf  them  to  a  oonn^asylnaorlioenaed 
houe.  Therenre,  in  order  to  justify  anoh  a  lenoval, 
the  |>aoper  must  not  onl^  be  insane,  but  in  a  state  nak- 
iaa  it  neceasaiy,  in  the  ju<k;inent  of  the  jwtice  before 
whom  he  is  brought,  to  conmie  him. 

The  other  objMtion  ia  finuded  on  stat.  9  &  10  Vict, 
e.  66 ;  and  I  am  of  opinion,  that,  under  the  circum- 
stances, there  was  a  complete  break  in  the  five  years' 
reridence  required  by  that  statute.  The  order  of  re- 
moval in  1842  was  lor  the  removal  of  the  father  and 
mother  as  well  as  the  idiot  son,  and  the  father  and 
mother  must  be  taken  to  have  been  chargeable  as  well 
as  Uie  son.  They  were  all  removed  under  it,  and  there 
vaa  no  araeal  mm  it;  therefore  It  is  conduuve  of  the 
ftota  stated  in  it,  unless  made  wholly  without  jurisdic- 
tl«;  and^  therefore, defooto,  the  rendence  was  broken. 
It  is  admitted,  that,  generally,  removal  nnder  such  an 
order  constitutes  a  Imak  in  the  residence ;  but  the  oir- 
enmstances  of  this  ease  are  relied  on  to  get  rid  of  that 
admisrion,  viz.  that  the  fother  retained  his  house  in 
tiie  respondent  paridi,  the  absence  for  a  fow  days 
only,  the  intention  to  return,  the  rendence  being  con- 
tinued after  the  return,  and  the  relief  being  received 
subsequenUr  onl^  for  the  maintenance  of  the  idiot 
eon.  lamof  opinum,  however,  that  they  do  uotpreTeat 
the  break  in  the  residence  ft-om  taking  place.  The  mere 
intention  to  return  does  not  make  any  aitFerence.  The 
qnestion  is,  whether  the  &ther  had  a  right  to  return ; 
and  it  is  dear,  that  a  perstm  who  is  chargeable  has  no 
BDch  right  The  ehafgeability  of  the  fotberdefocto  eon- 
tinned  ;  uid,  though  It  is  nid  that  the  application  of  the 
rdief  was  to  the  idiot  son,  we  must  take  it  to  have  been 
a.diargeahility  of  the  fother. 


WieaimAii,  J. — I  am  of  the  saac  {^iniaa  oa  iJ 
gioandaof  appeaL— -Onier^MMiwiaiUdL  | 

BAIL  COTTRT.— HiLiBTTmi.  ' 

CnocETOBn  e.  TDCKKaw-V(ia.2&. 
JVoMMf,  Judgmmt  a*  m  Ca$«  of—PtaelMm  Wm 

When  a  Cause  is  setdotm  fur  JHdhsfmitlM 
slurifft  wMfAy  ombtg  la«le{]bitfwVAMiH%Aa^ 
esaie  m,  no  /nA  Hstim  mt^mmt^^ 
Cams«fiingo9ertolk0H0t  iSUlmfU*r 
Me  PlaitUif  u^lect  to  oficr  Oe  BeH 
WrU  of  Tnalf  wkmsuei  AUentionu 
tUCauseit  mtflfW, A< tt  jwlfpn  ' 
J)^mdamt  it  mUOtd  fa  mcm/ar  J 
^iVeMwr. 

This  was  anle  calling  on  tiieplsuitifftiii 
why  the  defendant  shouM  not  have  jadgmsit) 
of  nonsalt,  for  not  prooseding  (oitlilMUHasli 
The  foUowiag  wei«tbe.foets>-Th«  deelsotii^i 
floods  sold  and  delivered.   Plea,  emaai  a 
issue  ioinad,  the  plaintiff  ohtauiea  sa  orda 
eanae  Wore  the  Sheriff  of  Uidflssex;  aeea  , 
tieeoftdalwas  j^Tenfortfae  BthUu,2SA» 
di^  aiOMnnted  for  the  trial  the  pUia^'a 
tended  irKh  hia  wiitneeeea,  but,  owng  Is  Of 
several  eausea  ast  down  previooi^  the  casn  Ski 
on.  nponthisLanwdarwasoUaiiwdtadt^J 
and  reUim  of  the  writ  of  trial  and  ju;  Wiftl 
VBB  again  k>dged  with  the  under-sbcn^  iMA 
notice  of  trial  was  given  for  the  next  nUm^f^ 
tlie  same  cause  the  trial  did  not  come  oa, 
no  further  step  was  taken  in  the  cause;  vi 
present  nde  was  obtained,  against  which 

T.  W.  Saamders  now  (Jan.  29)  aheved 
present  rule  mnst  be  discharged;  the  j, 
made  no  defouU,  but  done  aU  that  it  wm  j 
him  to  do  to  ti7  the  cause.  If  from  the  j 
nesB  the- plaintiff  is  prevented  tryiur,itUi 
indgmentas  in  case  of  nonsuit.  Tae  m 
<jee.  2,  c.  17,  s.  1,  are.  if  the  plaintiff  dul  i 

bring  snch  issue  on  to  be  tried,  "acaadin^  

and  psactice  of  tiie  SMd  conrta  'Mp*<tir^!^MP 
plaintiff  has  done  all  that  was  nsBCJSny  W**  ^ 
on  two  OQoasioDa  he  ww  ready  and  in 
the  purpose  of  tiying  bis  cansB.  Piefacis'^** 
not  being  tried  waa  owing  to  no  dafiadt  of  tasyp* 
If  the  cause  is  a  country  causey  and  ism"'*^'!''* 
the  statute  does  not  apply.   In  Hiddlcatx  aad  um 
the  practice  seems  to  be  diffierent,  and 
cause  no  new  notice  of  trial  is  necetniT, J^fl 
comiw  on  as  if  the  fittings  had  been  cfHttiaaH'  is 
V.  G^,  6  B.  &  C.  iU).   A  defeod«it*V»5 
wishes,  at  ai^  time  take  the  caoos  daws  19 
{l>mmm  t.  JM>  3Biag.  488).  ,  J 

ir.jSitaen,  in  ss^rtof  the  raK  mitorF"  Vl 
Court  . 

Ebu,  J^It  is  not  a  qneation  of  foci,  ityyS 
matter  of  practice,  whether  the  '^^''f^ 
court  are  aualogDos  to  the  aittiiigs  in  ^"^^  j 
cordii^  to  the  practice,  aa  I  nndei^and  fr'*?!^? 
ters,  notice  of  trial  for  ode  aiUing  •Kfo"*"*^ 
good  notice  for  the  next  sitting,  i^ 
business,  the  cause  ia  not  readied.  Tee  w"!'  J 
first  instance,  of  the  writ,  is  an  entry  **™iJ3 
the  cause  is  not  called  on,  the  writ  ™*5 
tered,  without  additional  expense,  althonxD  b  »J 


sheriff  again'  receives  it  The  noSos  »  ^ 
thenfore,  by  analogy,  it  comas  withm  »«  ™f,3J 
cable  to  eatm  entS^  fiir  trial  hi  I^ndM  •^J^ 
■BB,  where,  if,  after  B  eansB  has  been  nadi  •  «^ 
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OF  COKHON  PLEA&^HiLiBT  ToH. 
Tu  SovTSAxmir  hid  Dmm«bm»h  Rau- 

Deed—  Varimee   Aa  ParHammt. 
»elB^  a  ffiftae  of  Wa^,  Pka, 

ili/uiJifi  wtn.  If  Act  €f  PttrUameHt^  am- 
f*  ade  o  Rmtwmf  mtar  U  tke  Pluimtift 

Umu  iMerdsrabo  mvnti  mt  OeJie- 
nek  a  Am  of  Mmof  om  thamld  eampem 

PriWyHt  iOao  far  tiSl  hijtiiy  n 
anmfnm  maUiiff  tkeRaUtu^  mar 

Huty      ^WMUtHCB  of  tin  AptVt" 
ef  Attigmmait,      JPlaimttff'.m  CW- 
~  tkm  paUl9  her  imtie  Ikfeadaiat, 
toAmfbr  Ae  Pwrpm  ^  wtaUiu 
ftatit  vmHerOr  aareed  Oat  tU  and 
U  aeeepttd,  md  tie  Pbuml^  dkl  tkm 
f>rlkePmiMamt(f  <if  Ltmd,  md  1m 
imfir  40  J&mmaae  ttUdk  Me  mmk 

ALmdjmreka»ed,^»agdSmefmtl. 
^  w  (ft«nto^r*  Offrwtf  la  Be  Mstf  U 

titf  cIm  Ar  off  Ii^ff  tu  Amid  mom- 
iMhtHM  fA«  iZasAp^r.  TTiatAeaaid 
MK  Port         AffMjr  memorjbr  ariiMi^ 
fie  Bai^tgry  md  were  Part  if  ike 
iiftkePlaitaiffy  Staam  tfth«  Sna- 
Hn  Pamw  «f  tke  Ad,  ami  imlmM  to  be 
tft.  The  Huntiff  cnved  Ojer  of  the 
(Jonorred  to  the  Flea.    The  Deed  rteittd, 
Flaiia^  k«t  aarwed  to  aeapt,  and  the 
ttfag,9!iLforA«Lmd,mdif  W^tf 
"  ^~  aU  Damage  tthiA  nwy  he  nutmntd 
hfReaaomtftkeEMer^efamef 
^  (fo  Mtf  Aet  upon  the  taid  Lmd  to 

*  1>  jwrdUMnr*  Aa.^— on  aeaeral  De~ 
Mike  PUa  woe  had,  for  tiiat  ike  ieffol 

If  II  f,  aeeiattdiR  ike  Ptta,  wot.  that  S7H. 

m  to  eompeaaate  (*e  PlakO^  for  att  eneh 

■;  mhermUf  hf  the  l>eed,  it  am»eared,  that  it 
to  ooMpCNMfff  ybr  tpee^  It^foij  m^,  not 
'ifinthe  Deaaration. 
U  Ike  Pirn  did  net  raiee  the  Df^eaee,  that 
■OiwjMijfal  imAr  Oa  Aetef  Par- 

-Tkefint  Mont  of  the  dwlantioii  itated,  that 
tif  WM  hwfaHy  pcceeaeJ  of  a  eertsin  me*- 
IjvdjWith  the  appartenanoee,  and  oug^itto 

*  eertMB  way,  mnn  the  nid  mannage  and 
,  Amigl^  vnr,  and  along^  a  certain  cooimMi 
mm  tbenee  vato,  into,  tnronoh,  and  along  a 

■  dM  wed  aa  a  lane,  and  froni  uioice  onto  and 
ttttab  oommon  or  pahDe  h^lnray,  and  so  frun 
~'  Ek  igdo,  for  bemlf  and  her  acrrante,  and  for 
eeemjinf  or  resorting  to  the  said  mesamge 
,  00  iMit  and  with  horsea  and  carriagea,  to 
I  ttfm  at  aH  timea  at  her  and  their  fne  wQl 
e;  yet  the  defendants  wrongfully  and  on- 
and  entered  into  and  upon  iha  said  way, 
^*ide  ipon  and  aenMa  the  said  way  dirm  trcpelwB 
^  twrmon^  and  tlunby  the  weSA  way  was  and 


stiU  to  rnaay  obstoMlBd  Bte.  The  ssooBd  eoaiifc  ( 
^aineC  Vba  deftndaats  mada  an  exem^oa  In  ■ 
eert^  ekoe  adjoining  the  pladntUPs  meaKU^  woA 
cut  the  pip«B  wMoh  snppHed  the  lat—iage  with  water. 
The  third  eomit  oeinpLuiwd,  that  tfie  dwendanta  stop- 
ped np  the  sewer  which  nasd  to  esnyoff  the  refoae  and 
nml  water  from  the  sdd  measoage  Are.  Damages,  MOf. 
The  defeiMlanta  pleaded,  ninthly,  that,  before  and  at  tha 
timeof  dMoommHting  of  the  aaid  aevaral  grieranoes  ia 
the  ded&ration  mentioned,  the  defendant^  under  mi 
hy  Tirtueof  aeertidn  act  of  Pariiamentmade  and  paaaed 
in  the  8th  year  of  tiie  idgn  ot  Qneoi  Victoria,  fiir 
makii^  a  rulway  from  Soathampton  to  Dorehestar, 
wiUi  a  faranch  to  Hu  town  of  FmIc^  wen  fratbonsed 
aad  empowered  to  make  tiw  said  rulway  in  the  aaU  not 
mentioaed,  to  aafce and  08(17-  the  aaw  near  to  thearid 
mesniageaad  weadsM  of  the  plaintiff  In  the  dednattM 
mentioned,  iriiBtaof  the  pUnnff  had  ttennoHoe.  Aid 
the  defendants  farther  say,  that,  far  the  pnrpoee  of  mak- 
ing  the  safid  nfihray,  aeeordinr  to  Use  proTidons  of  tlN 
said  act  of  ParliaEment,  the  defendants,  before  the  com- 
mitting  of  the  s^  alleged  griemoM,  to  wit,  on  the  2Mh 
April,  1846,  with  Che  consent  of  the  pbdntiff,  contnofesd 
and  agreed  widi  tlwiflaintiff,  by  a  oenaiu  agreement  Asa 
made,  in  writfaw,  iorthe  pnrmne  of  a  eeitdn  poitfsa 
of  the  land  of  the  ^^t£r  near  to  her  sud  BHasaan 
and  premises:  nd  whereas  the  mi&ing  of  the  eeiA  raiU 
way,  according  to  tlie  provlaiansof  the  said  act  of  Far- 
UanHBt,  and  oarrrii^  the  same  near  to  the  add  mes- 
snage  and  premlaes  of  the  i^atiff.  were  llkdr  to 
octmxhn  cenaia  injoiy  and  ineonvenieDoe  to  the  pndii- 
tiff,  it  was  tfaei^  tbea  also  agreed,  hy  and  betwaea 
the  plaintiff  and  the  defendanti,  &aA  the  defendsnta 
shoAd  to  the  plaiatifF,  for  and  in  tespeet  of  On 
pozehaae  of  Ae  oA  portion  of  land,  sndi  a  sma  of 
money  as  shonld  he  safideat  tooompenaate  the  plain* 
tiff,  not  only  fat  the  price  aad  tbIim  <n  the  said  portion 
of  land  theyao  pniGfiaaed  as  aforesaid,  but  also  for  aH 
aadi  iqfnry  and  iaeonrenienee  as  would  necessarily 
arias  from,  or  be  inddental  to,  the  making  of  the  san 
x^way,  and  carryiiw  the  same  near  to  uie  aidd'me^ 
eoage  and  premises  of  the  plaintiff  as  aforesaid.  And 
the  defendants  farther  say,  that,  in  pursuance  of  the 
said  contract  and -agreement  afterwards  and  before  the 
eommitling  &c.,  by  a  certau  deed  of  assignment  then 
made  by  we  pUntiff  and  certain  other  penona  thea 
hadng  an  intaiest  ia,  at  tiUe  to,  the  aeii  portim  <^ 
land,  and  whidi  aaid  deed  of  asrignment,  sealed  -srith 
the  seal  of  the  plalntil^  the  defenoanto  now  bring  here 
into  court,  the  plaintiff  and  the  nii  other  persons,  in 
consUcraUon  of  a  certain  large  sum  of  money,  to  wi^ 
the  sum  of  6761^  then  paid  by  the  drfendaats  to  the 
^aindff,  and  of  a  eertam  deed  of  covenant  thai  made 
and  exseoted  by  the  defendants,  the  plaintiff,  aad  th« 
said  other  persona  in  the  said  deed  of^ uaignment,  thai 
coaiTeyed  and  aarigned  to  the  d^endants,  thrir  succea- 
son  and  ami^ins,  Qie  aud  portion  of  land,  for  the  par. 
poae  of  makmg  the  said  nil  way  in  the  manner  arore- 
sud.  And  it  was  then  declared  and  agne^t  in  and 
by  die  said  deed  of  aasignment,  that  the  sud  sum  of 
£76/.,  BO  paid  as  aforesaid,  should  be  accepted  and 
taken  tne  plaintiff  and  the  said  other  persons,  and 
the  jdamtiff  and  the  aaid  other  persona  did  thereby 
thea  aooept  and  tdta  the  said  aom  of  67A/.  for  the  pnp> 
i&ase  cf  Ae  said  porti<m  of  land,  and  b^  way  of  fUl 
compensation  for  all  damage,  loss,  or  mcouTenienee 
wfa^BoeTor  which  eonld  or  might  be  sustained  by 
them,  or  any  cf  them,  by  acTerance  or  otherwise,  by 
reason  of  the  exercise  of  any  of  the  powers  of  the 
said  act  upm  the  lands,  hereditouieDts,  and  premiaes 
80  agreed  to  be  purchased,  and  so  purchased  as  therrin 
mentioned;  the  sud  sum  of  676*.  being  the  sum  so 
theretofore  agreed  to  be  paid  as  aforesaid  to  compen- 
sato  the  pliuntiff,  not  only  for  tiie  price  and  value  of 
die  mad  pntiim  o£  land,  but  alao  of  all  sudi  iiyniy 
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and  inconvenience  as  ihonld  neoeattnly  aiiM  bouif  or 
be  inddental  t<^  the  making  of  the  wd  railway,  and 
canryintf  the  aame  near  to  Uie  said  mcasuage  and  pre- 
misw  of  the  plamtif  as  afbreaaid.  And  the  defendants 
furdier  say,  that  the  stii  aeTaral  alleged  gcievaftcee  in 
the  deolaration  mentioned  were  part  of  the  uyun-  and 
inoonvenlence  ncccsBarily  ariaisg  from,  and  iooidental 
to,  the  makii^  of  Uie  said  railway,  a&d  oattyii^  the 
same  npar  to  the  said  messuage  and-  premlsea  of  the 

{plaintiff  aa  aforenld,  and  vera  part'  of  iJke  damage, 
Oi^  and  incODTenience  aiistaincd  by  the  plaiotiff  hy 
letBon  <tf  tlie  exarcise  of  Uie  .poweta  of  th«  aud  aet, 
and  intanded  to  be  eeanpaoaatad  by,  and  uhduded  jn,. 
tfaa  aaid  compensation  and  reaney  so  patd  to  the  plain- 
tiff 1^  the  dcfendBnts  as  aforesnd,  the  daf^nda^  d<4i^ 
no  neoesgary  damage  to  the  plsiotiff  on  tlw  occadoi 
alovesaid.,  Verifioation.  Remication.  Attdtheplaio- 
tiff  orares  oyer  of  the  aoid  jdeed  of  SMigiunent  in  tba 
sud  ninth  plea  meDtioned;  and  it  ma  Mad  to  h«r  in 
these  words  foUowtng  Atc^  which  bnng  faealtL  and  read, 
the  plaintiff  saith  that  the  said  niniih  plea  of  tba  de^ 
fendants  is  not  sufficient  in  law.  Joinder  in  tlelnur' 
rer.   The  material  parts  of  the  deed  set  oat  in  thc.re- 

fiUcation  were  as  follows: — It  recited  an  indenture  of 
ease  of  the  20th  September,  1807,  whereby  eertun 
lands  and  hereditaments  (including  the  messuage  and 
premises  of  the  plaintiff)  were  demised  to  G.  for  the 
tetm  of  fiftyyears,  the  icudne  of  which  term  was  as- 
aisned  to  C.  Pilarim  in  1834,  who  died  In  1846,  leaTlng 
Maria  Pilgrim,  his  widow,  (the  pluntiff),  a  life-interost 
In  the  term,  with  remainder  to  C.,  £^  ai^  F.  **  And 
whereas  the  said  Martha  Pilgrim,  (the  plaintiff),  &c, 
and  C,  D.,  E.,  and  F.,  haye  agreed  to  sell,  and  the 
Southampton  and  Dorchester  Railway  Company  have 
agreed  to  purchase,  for  the  purpose  of  their  rmlway, 
the  lands,  &c.  hereinafter  described,  and  hereby  as- 
signed for  the  residue  of  the  said  term  of  fifty  years: 
and  whereas  the  said  Martha  Filgrim,  and  C,  D.,  E., 
and  F.,  liave  agreed  to  accept  and  take,  and  the  Com- 
pany have  agreed  to  pay,  the  sum  of  676^.  for  the  said 
lands,  &c.,  by  way  of  full  compensation  for  ail  damages, 
los^  or  inconvenience  whatsoever  which  can  or  may  be 
sustained  by  any  person  or  penons  whomsoever,  (except 
th«  penon  or  persona  entitled  to  the  reversion),  by  se- 
verance or  otherwise,  by  reason  of  the  exerciae  of  any 
of  the  powers  of  the  said  act  upon  the  Kid  lands,  &c,  so 
u;reed  to  be  purchased  as  aforesaid  &c. :  now,  the  said 
Martha  Pilgrim,  and  C,  D.,  E.,  and  F.,  in  considera- 
tion of  the  sum  of  6761.  paid  to  the  said  Martha  Pilgrim 
and  C,  D.,  E.,  and  F.  by  the  said  Companv,  do  here- 
by assign  to  the  said  Company  all  that  &c.,  and  all 
Buch  estate,  right,  title,  &c.,  as  the  said  act  empowered 
them  to  assign;  to  hold  the  premises  to  the  said  Company 
for  all  tlie  residue  now  to  come  and  unexpired  of  the 
said  term  of  fifty  years,  according  to  the  true  intent  of 
the  said  act.  Dated  this  27th  June,  1847."  A  receipt 
was  indorsed  on  the  deed  for  £7^/.,  being  the  foil  eon* 
^deraUon-money  within  mentioned  to  be  paid  by  the 
said  Company  to  u«,**  signed  by  Martha  Pilgrim  and  C, 
D,,  E.,  and  F.  Plaintiff's  points  for  aignment  vera— 
that  the  deed  of  asslipunent  is  not  aet  out  in  the  uiA 
ninth  plea,  eiUier  in  ita  terms  or  according  to  ita 
effect,  and  tliat  there  is  a  material  variance,  in  aeveial 
particulars,  between  the  deed  as  stated  in  the  said  ninth 
plea  and  the  deed  as  set  out  on  oyer ;  that  the  said 
ninth  plea  does  not  shew,  either  by  direct  allegation  or 
inferentialiy,  that  the  grievances  committed  were  so 
committed  upon  an^  part  of  the  said  premises  purchased 
and  assigned ;  that  it  appears  from  the  said  deed,  as  set 
out,  that  the  said  sum  of  67fi/<,  which  was  the  conmdera- 
tion  for  the  said  purchase  and  assignment,  was  not,  nor 
was  any  part  thereof,  paid  or  accepted  by  way  of  com- 

Sinsation  for  the  said  grievances,  nor  any  part  thereof, 
efendaati*  points  were— that  the  deed  of  assignment 
is  properly  set  out  in  the  ninth  ^aa,  aoeotding  to  ita 


1^1  effect;  that  the  said  plea  aaiBciestl;  ibevi  thi 
the  grievances  alleged  in  toe  declanlioD  ven  meliidi 
in,  uid  compensated  by,  Uie  said  sum  of  tuoneyoq 
tioncd  in  the  ileed  of  assignment,  and  that  the  iai] 
assignment,  and  tlie  money  paid  thereoD,aresafficiEi^ 
shewn  to  be  a  fulfilment  of  the  afn'eemeot  mentioil 
in  ttio  sail!  ]>lea;  tiiat  the  pluntiff  is  not  entitlfldj 
m;iiTitaiii  tlu'  action,  iniisiiiuch  as  it  api>earsupoD  t! 
record  tiiat  tJie  injuries  alk"'ed  arose  nccefsarilyfaj 
carrjr-iiip  out  the  provisious.of^uactof  Parliament;  i;! 
that,  it  she  was  entitledt  tiymy,oompeu3atioii  tasm 
uijuvi(?ii  she  corild  only  ^sifm  or  be  ealitltd  ti  i[  ia 
mannei-  provided  by  a^^'ffl^ 

Greenwood,  for  to^  nl^iff.— The  ninOi  fJtt  shtir 
no  defence  to  th^  ei/ctiop,.  wluch  is  f«  inja"'-'^ 
plaintiff  by  act*  of  ,the_d«fen4«its  dom  aU- 
Monffing  to  tha  BWflti#..'T«iPl«»«*"t»''^J 
agcted  that       d^miy^  f^^^  M 
a  sum  to  compensate  for  tlie  injury  gem 
should  result  to  the  plaintiff  from  making' 
The  deed,  mode  in  pui-suanee  of  thatajreei 
tliat  the  compeiisaliou  w;vs  made  for  jiatticul: 
onlv,siichas  should  result  '*  hy  reason  of  _ilie« 
aiiyof  thvpo\versoi"tlie  aAiA&ct upon tJicsaiim 
deiVndaiits,  thi^relbre,  cannot  rely  upWl ,tkj" 
ai^  n  jiistilicati'iii  f»>r  t!ie  injaty,  coaijJJ^^pj 

arc  tsLopiKd  from  saying  therooneyWi™W 
otherpiirposethanthatmentioiwiinlliedMd  _ 

plea  states  that  tiie  plaintiff  "conveyed  end 
the  defendants  the  portion  of  land."  Tiiii,piiw* 
means  in  fee-simple;  whereas  it  appcata  bjuw 
that  the  plaintiff  had  only  a  qualified 
nnexpired  term.  And,  also,  the  ok. i  stale  UWl 
Bum  of  .'»7-">?.  was  paid  to  the  plaintiff,  Lf.^V 
plaintitr  aloiie.  as  "seised"  means  *'su]e  *tK^  i 
"possessed"  means  "sole  possessed."  {FarrtT^.B- 
met,  I  Mee.  .V  \V.  fiUS).  [  HV/Z/.^m,  J.-V^B' 
shew  such  a  variance  as  would  dt-fcat  the  «Bft 
Pttinr  V.  Emrni  {2  C,  M.,  &  R.  334)  isdeciuH*!] 
tins  ohjccliun."  Mnuh\  J.— The  dci-d,  beuiyirtj 
oil  oyer,  is  part  oi  ihe  I'lea;  so  that  ihesUlenm 
wliat  the  effect  of  it  may  he  is  immeUrial.  Iioow 
amount  to  an  erroneous  conclusion  of  law.  liiau»' 
tile  Court  to  construe  the  deed.] 

Badelcjf,  for  the  defendants.— The  plea  u . 
stance ;  and  this  is  not  a  special  demurrer,* 
plaintiff  can  take  advantd^eof  trifling  vananc*. 
plea  relies  upon  ilie  agreement,  and  not  u|)on  lM« 
which  is  onlv  a  part  fulfilment  of  the  nsrecmenl, 
the  latter  furui:ihcs  a  good  answer  tu  llie  adioti- 
thing  is  stat.-d  in  the  plea  inconsistent  "it!it««fl< 
If  more  injury  wa>  done  than  tlie  deed  _jusUl*li 
plaintiff  niinlit  have  new  assigned  excels.  \^^^r^ 
of  file  deed  is  nmhiguous,  and  may  include  tUegnc™ 
complained  of  in  the  declaration.  The  wordjue, 
masos  su^laiiud  hy  severance  or  othenou^ 
M>  to  tlie  nvt  inient  of  inconsistent  cooaoW 
deerl,  is  laid  down  in  2  Phillips  on  Eviden^ 
and  the  authorities  cited.  iBownan  ''■*f  L,B 
Adol.  \  Kll.  211-.};  ''il-'^'linays  cast,  (1  Rj.  I'*'-.' 
mm*s  ««.  (RoU.  Abr.  786);  and  Coni-  D4-,J>^^ 
venant,"  G.,  were  inferred  to.]   LwUy,  th.FW*f 


leaisgfligj 
'rer,MMKI 

'  varianc*.  • 


act  of  ±'arliament ;  ana  uiai  is  a  uwwn.^  « 
Court  will  take  judicial  notice.  (TkeGvtenorm^ 

pony  of  Britith  Catt-plaU  ■««'MJ'«*T«  ^Si 
4T:R.704;  BouUmY.Crowtktr.SB.&C.f}' 

Ortenwood,  in  reply.-The  iefen^.«'»»jSifio 
points:  finit,  they  say  aiataUti.e  gn.TMiWi«^ 
Red  by  the  contract;  and,  secondly,  that tftey^ 
tified  by  the  act  of  Parliament.  If  ». 
double;  but  the  act  ia  merely  sUted  "/^"f''*^ 
Oie  agreement,  and  the  pUintiff  could 
mnriiafbrdupUeity.  (Stepheni «  PM'a&P'' 
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gi)  But,  sapposing  the  plea  to  rely  on  the  act, 
r'i  no  such  pnUie  act  as  that  atated  hi  <the 
■'wUcb  the  Court  -is  i»  take  jndlctal  noHce. 
I  mft  poaed  m  the  8fh,  bttt  in  the  Ofh  year 
rfVictorta.  AgAitt,  the  plea  prolfessba  t» 
Bcreral  gritrtimees:  rfiiliteh  the  ft*t  ie 
« irith  aprirate  rfght  of  way ;  and  if  the 
I  jrtJleW  nothjc  of  ifie  atffence  said  ttfnylM 
'    •  ic^  then  with  that  act  nduat  be  wad 
bV-'whitih  ^s«t;66)  the  CotnpaBV 
oW  Ihe'  -ttse  fit  itijmy  done  in^teti- 
si^  by  •HetA.  S3f  -they  tvre 
adfliigtot  nMds  before  eitlrt- 
tf'tftb  Ifat^ribnA'wlth.-  -Thte 
in'  theiir  plefc,  'to  %*r# 
l^fid9  iMiwHon  pi<eoe^t.' 
-'inir'^ttAint  migM-lttcvtf  he^n  'ralMd'  In 
^ii^the  ptidntiff^laiiigtit  have  aVe^  the 
"  i  m  her  dMuation ;  secondly,  she  mieht 
ri^aHy  to  the  plea'  (br  not  dewing 
'^tbmplained  of  lud  been  dtfne  tinder 
iHly,  she  might  haw  nulled,  that  the 
nbt  aabstitroteo  a  «Qffif«ietit  road: '  But 
I  on  the  defence,  that  the  Tailwfty 
act,  this  demurrer  admits  it.]  '  Tha 
^poMs  a  penalty  upon  a  cOAipany  which 
■existing  roads  before  sObstftuting  others, 
nlies  a  prohibition,  and  the  Company  is 
I  mdietment.   The  words  of  thef  plea,  by 
>  exnnsa  of  the  powers  of  tb*'  aald  act," 
i-lawfUewreiae.''   [JFaife,  C.  J.— If  the 
t  Ikt  the  defendants  did  tet  out  a  )ieW  road 
nt  with  the  plea,  that  ai^me&t  would 
imt.  No  doubt  a  penalty  implies  a  pro- 
[BttrtUtt  T.  Viner,  Carth.  262;  Skin.  ^2; 
■  Dttrnn,  4  C.  B.  370).   Creuwell,  J^^Does 
aoa  allege  a  private  right  of  way  ?   It  is 
'*  sppnrtenant  to  the  plaintifTs  messuKe, 
I  vitn  her  occupation.   Would  not  the  de- 
iWprorcd  by  evidence  of  a  public  i^tof way  X] 
llciT^lit  of  way  in  gross.   The  merits  of  the 
rait  Uin  money  was  not  intended  as  a  compen- 
"rbjnrifs  done  off  the  plaintiff's  lands.  The 
ne^tBno  jastification.   It  nowhere  shewa  a 
tttcndanoe  with  the  contract. 

I  un  of  oirinioB  that  this  plea  is  had, 
ffttpliintiff  is  entifled  to  Iddgment.  The 
'  t*  be  considered  la,  whroer  the  plea  as 
ffatit  a  good  answer  fo'tbe  declaration, 
to  shew  a  satisfiMtion  for  the  dama^res 
1 1^  Inr  setting  forth  an  agreement,  by  which 
'thttthe  defendants  agreed  to  purchase  cer- 
of  tbe  plaintiff,  and  that  the  purchase-money 
ool^  to  corer  the  value  of  tlie  land,  hot  also 
■nffioent  compensation  for  all  collateral  damage 
gilt  be  hicidental  to  the  making  of  the  railway; 
mm  of  the  agreement  are  sufficiently  large 
the  damage  complained  of  by  the  platntifF. 
'  flea  proceeds  to  allege,  that,  in  conaideration 
ijna  or        by  a  certidn  deed  of  asdgnment 
BUD  GOB  mred  the  land  to  the  defoidant^  and 
jdaintiff  did  thereby  accept  the  said  sum  by 
rampeusalion  for  certain  tpmAe  damage,  name- 
I  which  might  be  so  stained  by  her,  l>y  sever- 
*9t  e^erwise^  by  reason  of  the  exercise  of  any  of 
nrs  of  tbe  act  upon  lAa  land  purchased ;"  and 
a  not  comprise  Uie  injury  compldned  of  in  the 
tioD.  The  plea,  therefore,  propoees  to  shew  that 
w  of       was  accepted  as  a  oompensation  for 
im^t  than  that  contemplated  by  the  deed, 
'  'sttempting  to  extend  the  effect  of  the  deed  by 
tdest  svennents — a  thing  which  the  law  will 
.  ^iDoT.  The  authorities  which  have  been  cited,  as 
^  iKHDMit  of  other  connderaUon  than  that  ex- 
W  « the  fan  of  the  deed,  do  not  apply.  Tha 


validity  af  Uila  plee  depeads  upon  its  shewing  that  the 
money  was  accepted  in  satis&ctieai  of  the  damwe  oom- 
phihied  of  in  the  decUratSon;  and  this,  I  think,  it 
ml»  to  dd.  Bat  Ik  is  argued,  that,  by  virtue  of  tbe 
closing  allegation  in  the  pka,  that  the  grievances  men- 
Uonod  wow  stiistained  by  tha  plaintiff  by  reason  of 
the  exMcIse  of  the  power*  af  Ute  said  act,  the  plea 
shews  4  good  defisnee;  for  ib  is  said,  tbafc  the  act. 
gave  aatlwdty  to  the  dafimdants  to  oomntit  tbe  gnar- 
ancas,  aMd  ^t  the  plaintiff  haa  no  kaal  reoaedy  for 
intvrr  neenearlly  resulling  from  the  lawfal  exnteue 
of  powMs  eoftfamd  by  b  aUtntb  -  Tha  iruatioa  is, 
auttpoafalr-tMs  to-be  a  good  dafenee,  ia  H  set  up 
by  tbe  flmV  -1%e  pl^  ia  before  ua  on  .geneml  da- 
inmr,«Ml  fato  be  oenatnied  liberally  ;  and  I  think  it 
foUa  to  shew  with- certainty  Biad  |n»oiwm  *at  this 
deflitMe  k'KKM  on:  w  tW  cont»ary,  it  siema  to  be 
addressed  to  aetting  up  the  agreement  solely,  and  to 
shewing  th<J  identity  of  the  gneroneea  complained  of 
with  ttose  for  which-  it  is  iJleged  compensation  has 
been  made  under  the  agwwanent  The  langttage  is  ex- 
tremely loose,  as  applicable  to  a  drfenoa  under  tUe 
statute,  and  I  think  th6  plea  does  not  raise  that  defence 
with  sufiioieiit  pic^icnv  ■ 
Cbbuw^t^ J.-^Iam oftheaaflieopuion.  'HAplea, 

Srubably,  haa  litttt  to- do  with  the  merito  of  tho  caae. 
To  doubt  the  defendanta  meant  to  aay  that  the  plaintiff 
had  been  paid,  under  tlie  ancemAt,  for  whatever  da- 
mage she  had  Ineoned  by  the  oonstmetion  of  tlie  rail- 
w^.  The  plea  states  that  an  agreement  was  entered 
into  for  the  payment  of  a  eertun  sum  for  certain  mat- 
ters ;  ud  that  In  pursuance  of  that  agreement  a  deed 
was  made,  and  that  the  plaintiff  accepted  that  sum.  It 
then  goes  on  to  state  that  which  no  doubt  was  in- 
tended to  take  the  place  of  an  averment,  that  the  sum 
so  accepted  was  pMd  in  satisfaction  of  the  matters 
agreed  on;  and  it  concludes,  that  the  "alleged  griev- 
ances were  part  of  the  injury  incidental  to  the  making 
the  railway,  and  sustuned  by  the  pltuntiff  by  reason  ot 
the  exercise  of  the  powers  of  the  said  act,  and  intwided 
to  be  compensated  bv  the  money  ao  p^d  to  the  pluntiff 
as  aforesaid."  The  plea  does  not  say  intended  by  what, 
whether  by  the  agreement  or  by  the  deed.  If  by  the 
deed,  the  deed  ahewa  that  the  money  was  paid  as  a 
compensation  fbr  other  injuries  than  those  complained 
of  in  the  declaralion,  and  answers  the  plea  at  once. 
The  language,  therefore,  of  the  plea  is  probably  left 
intentionally  ambiguous.  I  think  it  is  a  bad  plea,  if 
the  defence  relied  on  is,  that  compensation  has  been 
made  to  the  plaintiff  for  the  injuries  of  whicli  she  com- 
pluns ;  for,  upon  the  face  of  the  plea,  the  money  appears 
not  to  have  been  paid  in  respect  of  those  injuries.  As 
to  the  other  defence  su^^ested,  and  the  answer  given  to 
it  by  Mr.  Greenwood,  that  the  act  is  improperly  re- 
ferred to  in  the  plea,  I  do  not  know  that  we  can  take 
notice  of  that  for  the  present  purpoee.  On  general  de- 
murrer, the  plainiifr, perhaps,  IS  concluded  by  theaver^ 
ment  as  it  stands;  but  that  point  It  la  not  necemary  to 
conaider.  The  language  of  the  plea  ia  not  sufficiently 
preciae  to  raise  the  defonce  sn^eated;  and  it  aeenw  to 
m^  that  the  plaintiff  has  not  admitted  that  then  was 
anything  in  the  plea  to  afford  an  answer;  and,  there- 
fore, that  judgment  must  be  for  the  plaintiff. 

Williams,  J. — I  am  of  the  same  opinion.  As  regards 
the  aqieet  which  the  pleader,  as  it  seems  to  me,  in- 
tended to  present  by  his  plea,  viz.  a  defence  under  the 
wreement,  for  the  reasons  given  by  the  rest  of  the 
GouH,  I  think  it  doea  not  fnmish  a  sufficient  answer. 
But  it  is  said,  that  the  plea  bears  a  double  aspect ;  that 
the  defence  relied  on  is,  that  the  grievances  complMned 
of  were  sustained  by  the  plaintiff  oy  reason  of  the  exer- 
cise by  tbe  defendants  of  the  powers  conferred  by  an 
act  of^ Parliament;  which,  according  to  the  authority 
of  m  ChMmor  and  Compaigf  y  Bnlith  Catt-phU  Ma- 
mfMtvrtn  t.  iAralicA  and  BtmUm  r.  Orowthm;  ia  a 
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UM  fefandiBta,  ia  tlu  cxeidM  of  tke  powon  oonfiimd 
vpoB  them  hj  the  sUtnta,  had  4Mie  OMitt'm  acts  within 
tMir  authodly,  and  that  th«  griaraacw  oomplained  of 
wan  the  momtry  nsaH  uaoe  aot%  U  wonld  han 
fsniihad  a  oemplBte  anawar.  Bats  Mcordinc  to  this 
fkm,  that  defietue  ia  not  anfiaiaBtlj  itatad— g^i  ' 

]CaiJL%     had  lea  tha«oiixt 


COUAT  OF  EXCH£aU£B.— Tbbiitt  Tmmh, 
V.  Daaa^—Jum  6. 
Jmn»^f—Agma~-Q  4r  7  ^tcf.  c.  73. 
.if  Sm  Ijf  ow  ^Mrn^  Mottut  amaiktryfor  Agau^f  A»- 
alaas^  ww  he  nfsntd  fit  Taxation  vmder  lheeSf7 
Viet,  c  73. 

An  awliaation  haviag  been  made  at  CSiamhetL  ander 
4ha  6  &  7  Viet^  c  3^  a*  37,  to  tax  an  attom<^8  hOl,  en 
vhi^anaotiMihadDeMLhiOKhi;  it  appearing  that  the 
hiQ  waafwagen^  bnrinaw  dane  for  an  attorney  inthe 
«0BDtiy  the  judge  mfenred  tiia  pachas  to  the  Conzt. 
Smj/thks  luTiDf  obtuned  a  ruleaoooidiiu;Ijr» 
Martm  and  WUlm  shaved  aanee. — The  ^neition 
t«as  on  the  lango^  of  the  AttonuM  and  SoUcitoa 
Ant»  (6  &  7  Yiot.  e.73).  Xhod7tb  aection  eaaota  *<that 
from  and  after  the  paaeiogof  thie  act  no  attorney  wao- 
UcilHv  nor  aay  «iieentar»  adminietratia^  m  an^;iMe  of 
mj  attotMgr  or  ■eBeifaw,  ehatt-oeauneaoa  or  laamtaia 
■■ar  Mtkn  «r  fldt  £v  Iha  neorny  of  /om;  ok«ryc^ 
•r  iidwnmmta  fin  any  bwrinnM  done  by  such  attor- 
aqr  or  aoUcila^  lUtU  tho  eagilratiflaiof  ana  month  affaw 
am  attonuy  or  aoUciiert  ocaMcntai^  administratotyor 
aaalgMM  of  indi  attomeiy  ev  aolinto^  ihaU  hava  dsli- 
TOM  nnto  tiu  party  to  ba  oharged  therewith,  or  aeut 
by  the  post  to  orluk  £(»  him  at  hia  oounting-hona^ 
moeot  bosineak  dwalUi^-hoose,  w  htst  known  place 
of  abode,  a  bill  ol  each  ket,  chawest  and  disbnnaments, 
and  i^tieh  bill  shall  eithsr  be  sobseribed  with  the  pro- 
pet  hind  of  each  attoznoYor  eolioitori  (or,  in  the  case  of 
a  paitnershqt,  by  any  ox  the  partaeis,  either  with  his 
evn  name  or  with  the  nuieor  atyle  of  aoch  (tartnar- 
aUn),  or  of  Um  anacutw,  administnUor,  or  assignoa  of 
atbOBej  or  ealidtaf,  or  ba  faideoBa  in  or  aeoom- 
pmii  ilby  a  tettwr  anhMBbed  ia  Uka  nuumer  refendag 
io  saeh  bill;  and  iidmi  Ae  ig^pUeation  iff  tJis  porfy 
tkmytabU  bg  mmA  within  enoh  month  it  shall  he 
lanmLinoiae  the  business  eontuaed  in  such  bill  or  any 
part  thereof  shall  han  been  transacted  in  the  High 
Cosrt  of  Chancery,  or  in  any  other  ooort  of  eqnity,  or 
la  any  matter  of  baaknutcy  or  lanat^,  or  in  case  no 
part  of  BQoh  bnriness  dull  hare  been  transacted  in  any 
court  of  law  equity,  for  the  Lwd  High  CbanccUor  or 
the  Haatcr  of  the  JEUUs,  and  in  ease  any  part  of  sooh 
bnwness  shall  hare  bem  traasacted  in  any  other  oourt| 
ftr  the  Courts  of  Queen's  Bench,  Cotnnon  Pleas* 
£xcheqner.  Court  of  Conunon  Fleas  at  Tanrwrter, 
or  Court  of  Fleu  at  Dadum,  or  any  judge  of  either 
of  l^aa,  and  they  are  hardby  Hneetive^  ivqnixad, 
to  ntm  aneh  hill,  and  the  denud  of  snoh  atAffroBj 
or  aoUcitor,oxeeat<v,adniHitrator,  nraarigBM^thara- 
niKm,  to  be  taxed  wd  aettled  by  tte  proper  offioer 
of  the  court  in  which  such  r^oence  shall  be  aiade, 
without  any  mwey  being  Iwonght  into  court."  Tho 
object  of  the  LMislatare  ia  enablipg  the  Courts 
to  tax  attOTi^  biU^  waa  to  protect  laymen,  who 
cannot  be  supposed  to  know  wbat  attomies  are  eaU- 
tled  to  charge  for  their  serrioee^  from  being  imposed 
npoa:  aow  where  the  client  is  himself  an  attorney  he 
needs  no  such  protection.  Again,  in  taxiiw  the  bill  of 
an  attorney  agauost  an  ordinvy  client,  the  officer  of 
the  court  has  ui  estabEshed  jHUOtice  and  settled  seals 
of  lieee  to  guide  him ;  whereae  agents'  charges  are  dther 
asatter  of  pdvate  amiiytnwint  betwam  the  parties  « 


dttcnd  on  a  qaantam  imtuU,  iriuth  a  jsi;  m 
wall  or  batter  capsbla  of  dstaziaiuBg  thsa  thaofl 
Aa  there  is  ao  pnvi^  betweoi  the  agat  sai  Uii  4 
of  the  party  £k  whom  he  act^  flia  tanng  of  hji 
mi|^  do  j^eat  ii^putiM.  SaKOMthacosBtiji' 
ney  were  to  dunge  the  cUsat  run  tiiu  mi 
aDowed  on  tayatinn,  bat  the  cheat  nins  tk  i 
tion  aad  pays  it,  the  oonntry  attoaqr  wssU  i 
entitlsd  to  aeduco  by  taxation  bis  ignf  •  W 
himself  althan^  they  had  ursed  to  dun 
sDdloea.  Theoldatatatc oaUiisati^wi 
Ve*  S3»  s*  33t  which  zeqniied  attoruMtst 
iwiif  A  — fifi  bafine  mawii  Inaghti  n^i 
the  Govtato  rate  thooB  Inlla  fiir 
othOT  aide  wiU  probably  rely  OA  the  I  ^ 
of  12  Gao.  2^  o.  13,  a.  4  by  which  bilk  if) 
one  attaaBMB- and  anottier  were  taktn  eot  1 
tioB  of  the  nomer  aot^  whfiaao< 
to  be  found  in  tk  «  &  7  VuL  C.73. 
did  Botunily  .totbeeaaeofa9iBB7,«adi 
with  the  ds&Tery  of  a  bill  wlm  the 
attooup.  ftwasWdbythaCoaitef  I 
in  W^mlh  t.  £nuw,  (4  ffing.  N.  C.3B7) 
bills  were  not  taxable  either  at  oamfiua  i 
the  state.  2  000.2,  c23|.andl£  Geab2,o.1 
daciaonisaupparted  by  the  recant  asseofr 
(4(^B.Btp.6U).  IboescaBeaorsRalsj 

wualaa  finaerity  Md       aa  api 
dsliaara  dgMd  hitL  beftne  aitiea  banju* 
B^-b&M^T.J!Rni^,(l  IL&B^l 
teidm  hold  at  Nisi  Fxins  that  an  sgnV  J 
nat  \^tldn  the  oid  Attoanies  Ad,  (S  Jh.' 
The  tmm  of  /•  f»  (2  a  &  l.  Hi 

JounL,Q.a,Sae)  aaAIumSmomiiH.^ 
era  axpro^y  in  pinntj  and  w«e  dseidad 
Bceacnt  atatuto;  in  both  Golaridg^  h 
Bail  Court,  after  argument,  that  an  t^nxj 
taxable qadar  the  6 &7  Vict. c. 78.  lt« 
be  said  that  Coarta  of  equity  tax  sgaasy  k 
inhon^nt  jini^ftftiOTiof  tpopg  Courts  oraru 
nvter  than  that  of  Couits  of  conunon  Is*. 
SiOma  r.  Oijipeei  (1  Exch.  Bep.l4;  nptdrf' 
126;  16  Lew  Joam.,  ixoh.,  80, ■« 

3aUng)yrm  pcobah^ faa iilied cot, ^us**^ 
cttomay  eawloyed  aaotbar  to  defsod  apow ^ 
at  Cambddg^  aad  thU  CooH  held  tM  ba  Uli 
waa  taxable  andar  the  prvaat  stitate.  1V« 
ia  that  case  were  not  however  egHieycMp'i|| 
usual  ohaiges  against  an  drdinaiy  disst.  M 
strong  argnaaent  against  tho  prassat  en^i^^^*! 
although  the  section  ia  question  does  not  nWl 
ease  of  aMBts,  they  are  mentioDBd  hy  i^m  a 
seotiona  ^  the  act,  tis.  the  3nl  end  6U,,«u»l 
that  they  were  not  oTerioofced  by  the  Iiasw"!!^ 
St^rOut,  in  support  of  the  rule.— Agou?  «» 
not  be  taxable  whers  the  dealings  )>efen«  tf*  I 
arer^ktedbyai^ecial^lteement;  bet^mwH 
of  sneh  special  agreement  they  an  tsadikktti 
thapnaentstetaleaadtheoldlaw.  Tbe^N«« 
eiple  which  randeta  taxation  hsasfieisl  a^^^ 
i^PUm  to  thisL  vis.  that  the  offioer  of  toj* 
bett«  cuaUa  than  a  jury  of  deciding  If  "j^ 
remunetatioBlbr  an  attorney.  Itissetdthrttvv 
biU  might  U  taxed  and  the  eoontiy  •Um*^ 
bnt  the  roveree  might  occur;  the  oimbtji^ 
biU  might  be  ta^  whUe  he woold  hare tePV 
charges  of  hiaa«eat  untouched  bjr  tsxstH»-^' 
of  the  praasnt  statote  are  as  lam  «,'«'*^' 
the  C-onrte  jurisdiction  to  tax  ^ 
ohantes,  or  disbuiaeoMnts,"  &e. ;  sad  la  t^nm 
^r&^  (2  C.  &  H.  74),  Pailuv  »P>JZ 


•  Sas  Briiftt  T.  AwMie,  (I  Weke,  1)1  '* 
(U.  S)i  Ntkm  V.  GM/era,  (1 1^. 
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IK  4b  be  tmmbmti  — -"^^g  to  the  legal, 
mi  gwiBwtiol  B0IMB  of  tk«  iraidi  wm  ; 
ioch  MOrtraetim  wnU  W  liimrirttii  with 
of  th*  LagUatvRv  «xprai  or  fanplM,  «r 
MM  amuSmOj  mraMonahle  or  aknrd  oonae- 
'  [JUoTHB,  Bw— Ii  tkm  nr  detWon  b«- 
1  Geo.  S,  and  IS  Ge«.  3,  ^rUA  nmitni  the 
«  flMlattarMeMaixr]  Nona  Iwn  bom 
to  tha  oia  kw--t^  cm  ot  W^motHk 
'  hHb6aDciM,wMatrBriBiiM'witlii>iM>i 
BafrnfU  Dmitnfi,  and  the  mtctioe  wai  In 
vilh  tbow  tvodeeiauiu;.   V^A't  Pnct^ 
•d^  It  is  HkesnM  oranrnka  "bf  tte  avbie- 
«f  Orftw  T.  £UMr  (ft  Soott»  678)  aad 
-  SuB.a07),  in  tlw  Jaltor  •t  whieh 
■ud  thaifoT  «  auiMcf  yana  it  had 
cl  that  Cewi  to  direct  th9  iaxatktt  «f 
«e  tha  appBartioa  of  the  aoUeitor  who 
;  and       b«  thoutfat  Umaalf  boud  to 
conaa  noiwi^iBtaiuuBf  tha  (pinion  •Xr 
Oi  WgMcf  tha  Cout  o7  CoUMBPlcaa  tai 
T.£ittlk  Tha  ^enaial  yoJlliai  al|0  tahin 
*T.A«y)a  that  tha  Gouti  hanno  ooar 
own  manM  UUa  haa  Uaa  da- 
la  CBanEw*  t.  Faviar<4  Haa. 
Casrt  haid  that  h  haa  »  gananl  jo- 
imoa  lanr  t»  order  all  attpmer  t»  ^ 
tai  in  WOiamt  -r.  OrM  <«  Kae.  ft 
hacra  pvmr  iodapaiiMataf  ike  flti^ 
it  for  taantfon  after  action  htnAt, 
t»  Smdj^  T.  .Qimfe  the  Stat  3  Jae.  1, 
■fiJhit  a  idgned  hill  shall  be  daHrered  by 
la Oiir  uatcn oa  eUenta;  tfaseacTTSct. 
Aft  taxation  anada  ba  made  on  th*  n^iea- 
IKtrthanaabUbyAem 

atofflieCoMt  wiwairfiMafPaMock, 
Alten,  and  Flatty  BOW  d»> 

jCB^Tbia  ease,  wliieh  waaan  raplieatioB 
fBKy  bill  en  winch  an  action  uad  been 
Dgaed  in  Hilarr  Term  last  br  Mr.  Sinr- 
ntt  of  the  appfication,  and  Hr,  Martm 
ii^ut  It. 

Hmtica  on  ttw  «ii1i|ject  of  the  taxation  of 
lH  befim  and  einoa  the  itat.  9  &  7  TitX, 
ihw^  to  oar  attention.  They-  are  net 
looe  that  atatote,  bat  we  think^  on  oon- 
,    iiatboritiea  and  the  langny  of  ttw  itatate. 
tmfmn  to  rder  neh  a  1»U  for  taxation,  and 
J^rah  nmt  Im  afaaolute. 
^faatioB  dependa  entiielj  en  tlie  atatnte  law, 
■VBf  to  the  more  recent  anthoritlei^  the  Coarta 
'      BO  jaii»£ction  to  tax  an  agent^s  bill  bj 
'^■■ao-Iiw  antiiority,  even  though  an  action 
a  Insilit  npoa  it.   This  was  decided  in  the 
T.  (3  Bmg.  N.  C.  387)  and 

T.  BaB,  (4  Q.  B.  611),  thongh  the  CoarU 
'  bare  bdd  that  they  hare  the  power,  {J<me» 
8  Sm,  asn),  and  though,  prior  to  the 
^Consta  of  law  had  eoanmoidy  azar- 
Ilii  alaft  nerfeetly  eloar  that  the  Gonrta  of 
Mt  tiw  joriadietion  ajMidiug  to  the  atatnte 
I  it  Btood  at  Ow  time  ef  the  paming  of  tha 
9.1%  The  12  Geo.  2,  c.  13,  a. «,  having  e«- 
tiB  w3i  VSis  l>etween  attorney  and  attorney  oat 
>^fntioB  of  the  2  Geo.  2,  c.  23L  the  ConrU  conld 
~  >dtt  power  to  tax  a«ney  Mils  by  Tirtne  of  the 
■to.  2.  It  waa  so  held  in  the  cases  of  FT^r. 
Lt.        and  CariaU  t.  BvU,  shore  cited. 
'V  eiK  of  /«  rv  Owa^e  ia  the  year  1846  after  the 
;<f  the  6  &  7  Vict,  c.73,  (reported  in  2  D.  &  L. 
fULcv  Joam.»  Q.  B^  238),  H  was  held  by  Coleridee, 
l^tw  tiu  new  statute  did  not  apply  to  agency  UDs, 
hnaed  jnigt  thoaghi  that  as  tlie  act  exprestiy 
^■pl  tta  then  ^"t*";  law  so  as  to  indnde  the  ease 


ef  e«eentoffi  and  alw  mty  descriptiflsi  of  hadnaas,  j^t 
was  rilent  as  to  any  chnge  wlUi  remet  to  ag«ey 
bills,  the  infeienoe  was  that  sueh  a  change  was  net 
Intaaded  to  take  plaoa.  That  decision  was  aoqeleaoad 
fai  W  Ae  eowiBei  en  bath  ridea,  mi  aeted  rnxm  by  the 
aame  learned  jndge,  tn  S»  Simoiu,  (3  D.  &  L.  IMl 
sa  action  by  eae  attorny  against  another  fat  bM> 
aess  done  on  lUs  retwber.  In  another  ene,  InreJ^ 
swM,  (2  D.  ft  L.  600 ;  14  L*w  Jonra.,  B.,  ),  wftere 
one  attorney  sued  another  for  bnsineas  done  as  an  adr<H 
eato  in  the  ooanty  eonrt.  Mr.  Justice  Patteeon  held 
that  tiie  Un  was  not  taxaUa.  On  the  other  hand  In  the 
ease  of  .010^  t.  CbMaeL  (1  £xch.  Rcf .  14;  reported  6 
D.  ft  L.  126 ;  10  £ur  Jonm.,  Exch.,  266.  nom.  M  r$ 
mXm),  the  Court  of  Excheqaer  decided  that  a  UB  of 
a  loMon  attora^  for  goin  to  Cambridge  and  Mte^ 
ing  a  person  on  a  crizninal  cfiaige  npon  the  endit  aatf  T»- 
sponribility  of  anotiier  Lmdon  attorney  was  taxable, 
fmder  6  ft  7  Tiet.  &  791  Tw»  of  the  hamsd  j«dm 
(Batons  AMaeen  «id  Fktt)  appear  to  hsre  tbooAt 
Oat  it  wn  not  an  aMOsy  bill  at  aU.  The  Lard  Ohkf 
Bamn  reltes  -npen  the  ease  of  yuyiasaM  v.  ITmipt,  and 
Intinated  his  epfailM  that  tiie  12  Geo.  2  alane  pn- 
Tented  the  peww  of  taxsAlon  by  withdrawing  wewnr 
HDs  from  the  ap«mliota  (rf  the  2  Geo.  2,  and  that  it 
was  the  intention  (rf'theLepriatiiretiMtthe6&7VicA. 
Aonid  hare  the  same  efecA  as  tiie  2  Geo.  2,  and  indn^ 
then. 

These  authorMcB  are  not  entirely  satWbeteiy  t»  ow 
mittds  and  are  not  deeWre  of  the  present  qneetion.  The 
cess  te  the  Conrt  ef  Knbeffnar  may  have  been  dedded 
on  the  gnmnd  that  the  bill  there  in  qaestion  was  not 
an  agency  bill  at  all,  Imt  a  claim  of  one  attemey 
wolnst  another  as  a  cHentj— the  ease  before  Mr.  JnAioe 
Atteson  was  not  fbr  tmdneas  dme  m  <A«  e^anultr  ti 
an  ottomqr;  and  with  respect  to  those  before  Mr.  Jn»- 
tice  Coleridge,  if  it  was  the  operation  of  the  12  Geo.  2 
which  idone  aeprired  the  Court  of  jurisdiction  in  taxing 
an  agenfs  bill,  wUdi  we  ass  strengly  incUned  to  think 
was  the  ease,  the  reason  giren  by  that  learned  judge 
for  the  decision  in  the  first  case  before  him  is  not  satis- 
faetory,  becanes  tiie  repeal  of  that  statuto  and  no  re- 
enactment  of  ananlar  prerision,  does  sniSciently  indi- 
cate tiie  intention  (d  the  Lsgidature  to  make  a  change 
in  the  jurisdiction  ef  taxing  attomles*  bills  as  It  existed 
at  the  time  the  6  ft  7  Viet,  passed,  and  It  waa  unne- 
oessaiy  to  say  move* 

In  this  stale  of  the  anthoriUes,  which  are  by  no 
means  conclndTS  dther  way,  we  are  called  upon  to 
say  what  is  the  true  oonstraction  of  the  6  &  7  Vict, 
e.  73.  If  under  tiie  2  Geo.  2,  before  the  12  Geo.  2,  an 
agent's  bill  oonld  be  taxed,  it  cannot  iw  doubted  tliat 
it  conld  be  by  Tirtne  of  the  6  &  7  Vict.  e.  73,  which 
tiiongh  it  repeals  the  former  statuto  g^ves  more  ex- 
tenmTe  powers  of  taxation  to  the  Court  than  they  had 
under  it.  There  are  no  cases  that  we  are  aware  of 
between  the  2  Geo.  2  and  the  12  Geo.  2  that  decide 
that  point,  and  in  the  absence  of  authority  to  the  con- 
trary we  are  strongly  indined  to  think,  that  under  the 
2  Geo.  2  an  sgmt^  bill  oonld  be  taxed,  as  the  Lord 
Chief  Baron  held  in  the  cass  of  BUUi^  r.  Oippoct, 
above  dted. 

Even  admitting  that  the  atatnte  annliea  only  to  at- 
tomles claiming  eosta  against  those  who  stand  in  the 
relation  of  elients  to  tlmia,  as  the  statuto  menticmsonfy 
one  party  to  Im  charged,  it  does  not  follow  that  the 
town  attorney  may  not  lield  the  country  attomqr 
liable  as  beingt  as  between  them,  his  client,  for  tiiere 
is  no  ^rity  irith  tito  party  plaintiff  or  deiendant 
employing  the  country  anomey,  and  lie  ia  certainly 
the  only  party  to  l>e  dialled  liy  him. 

Bat  even  if  this  be  not  so,  and  the  2  Geo.  2  did  not 
apply  to  attomie^  agents  claiming  against  attomiea 
tbnrprincipalsy  we  are  not  to  conclude  that  the  6  &  7 
Viet.  c.  73  does  not,  for  the  former  stotnto  is  rspeakd. 
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and  the  latter  statute  is  much  more  exteDsive  in  its 
opetation  than  the  fonner  was.  It  requires  a  bill  to  he 
delivered,  and  gires  a  power  of  taxing  a  bill,  not  merely 
for  fees,  charges,  and  insbursements  at  law  or  in  equity, 
meaning  fees,  ch^es,  and  disbnrsements  for  huslnes 
done  in  coarts  of  law  and  equity,  but  for  fees,  charges, 
and  disbursements  for  any  husiness  done  by  such  attor- 
ney or  solicitor.  This  does  not  mean  fojr  every  descrip- 
tiop  of  busbess  Trhich  a  person  heing  an  attorney  or 
solicifor.  does  for  another,  hht,  for  such  professi^i^l  busi.- 
nesB  as  he  is  employed  to  do  at  at^  MCo^y  or  solicitor, 
that  ii  oj  reason  of  his  character  as  ^  attorney  or  soU- ' 
citor,  ana  we  do  not  see  any  ground  for  holding  that  ^ 
an  attorney  in  London  is  clearly.om^loyed  by  m  attpr- 
ney  in'the  countrv  solely  because ,ke  Is  an,'attQnii^  he 
jnay  not  be  bound  to  deliver  his  bill  for  such  agency 
and  liable  to  have  it  taxed. 

Such  bill  is  for  business  done  by  an  attorney  In  respect, 
of  an  employlnent  in  his  pi  ofesRionnl  clmractcr  as  sucb. 
The  objection  that  the  ofticer  of  llie  Court  wouM  r.ot 
know  on  what  scale  of  aUo^valLco  the  lull  oughi  to 
taxed,  as  it  depends  on  the  a;:>:reemcnt  of  thu  fiartie»>, 
does  not  appear  to  us  to  l)e  ot'  any  \veli;lif,  for  in  the 
ordinary  relation  of  attorjiey  and  clifnt,  an  attMinuy 
may  bargain  with'hia  client  lor  less  tliftu  l\n-  established 
amount  of  fees  and  di;sburseraeD^,  and  the  AUstermust 
ascertain  what  that  bargain  was;  aqd  take  it  irito  jt^is 
conrideration,  and  when  the'VU  is  for  conveyancing 
and  huriness  not  done  in  court  the  |f  sMet  or  taxing 
officer  mifst  ascertain  the  remuneration  a^.w^^  Ui^ 
can  according  to  the  <eontTa!tt  of  the  pairtiiss  exptessed  br 
implied.  -,    .  .  , 

And  therefore  we  think  ,  that  whether  the  2  Geo.  2 
did  or  did  not  apply  . to  ^ney  biU^  the  6  &  7  Vict. 
does,  and  therefore  the  rule  for  talcing  t^is  h\H  inust  be 
absolttta.— Au^  (Atolufe.  .  ". . 


CROWN  GASES  BESBBVBD^ 
COUHT  OF  CfelMINAt  APPEA:L;-TiiTKrtrTB»M. 

££{/bre  Lord  Dbnmaw,  C.-J.,  Parkb,  B.,  pAnffeon^  Jf^ 

CoLXMAJt,  J.,  «nd  WlLUfHS^J.] 

Rse.  V.  BRMT.-n.7ww  S.  ' 
JDitoh^nff  Ot^  o/Justites,  BSf9  Fkt.e. 
Order  i>/  J'iltitiion—NttUUy^Supenedeat  of  Order 
— Jitrisaidim  of  Ja^iha.  |  . ' 

A.  vsu  indicted  for  div^tt^ng  an  Order  <^  Juaiicett 
adjudging  him  to  he  tkep^iaiiv^  Father  of  a  Baalard 
Gkildf  Jated  the  9th  may.   A  preeiotu  Order  had 
heen  made  oii  the  let  of  J'atttuiru^  outf  iu  eonseguetict  of 
JSiTors  ond  Omietioiu  ofi  the  Pace  ^  it,  it  was  d  bad 
Orderf  and  the  Magi^rateSt  toho  had  made  the  Order 
under  their  ffandt  dad  Seau^  ej^e^uled  a  Svpersedeas  of 
it: — Jleld,  that,  as  the  first  Order  was  d.IfuUity,  the 
MagiMrates  had  J^uriadivtion  to  euiertain  a  second 
ApmBation,  and. male  u  new  Orders  and  that  the 
Fritoner  was  rtghtfy  oonvifted  of  having  di»obej/ed  the 
Order  of  Justicef  daXed  the  iitU. 
This  was  ab,  indietment  for  ^sobfiyiog  an  order  of 
justices,  dated  0th  Hay*  1848,  and  was  tried  at  tha 
£piphany  Sussex  SesiiOTis,  at  Fetworth.  Thedafondant 
was  found  guilty,  subject  to  the  opinion  of  this  Court 
on  the  following  fucts  : — On  the  Ist  of  January,  1848, 
Sarah  HoUist  obtained  an  order  of  two  justices  against 
the  defendant,  as  the  putative  father  of  her  bastard 
child,  under  the  stat.  8  &  0  Vict.  o.  10.  ■  This  order  was 
served  upon  the  defendant,  but  no  payment  was  made 
by  him  under  it.   On  the  ^th  April,  in  the  same  year, 
the  justices  who  had  made  the  order  of  the  Ist  Ja- 
Quary  made  a  .supersedeas  of  the  same  order  under  their 
hands  and  seals.   This  supersedeas,  whicli  was  indorsed 
on  the  said  order  of  the  li^  January,  was  in  the  ioUow- 
ipg  words 


"  Whereas  it  doth  now  appear  tmto  u,  Gn(| 
Wyndham  and  John  Lnttman  EUlis,  Esqniies,  tht  h 
tices  of  the  peace  above  named,  that  toe  oner  uj 
set.  forth*  is,  V  reason  of  certain  errm  Attain 
omissions  therefroeni  invalid,  accordinK  to  Uw;  i 
being  advised  by  counsel  that  ench  oner  is  so  inq 
we  do  therefore  hereby  absolutely  and  imrocsUi 
persede,  annul,  and  rasKc  void  the  esid  order.  & 
under  bur  hands  ab'd  seals  tliia  28th  dayof  Apri1,a 
^  ■     Geobqe  Wtkdhjls,  (ls* 

,.This;supeTsedeas  was  on  the  same  d:i_vrfrrfJ : 
the  deC^adant;  and  <a  tender  was  nia<le    \m,  but 
cJitiedf.of  a  sum  «nffieieht  to  cover  all  i-osti  idui. 
ineunrsd  by  hitn  in  tenSequeoce  of  tlie  said  £fi(  c-nit 
On-  therfoUomng;  day,<the  29th  April,  SaiA UnU) 
made  another  Aota^tnt,  and  a  iM  nttHM-.* 
thtrenpota  ickued  againi  the  def4*dsnt, 
to  afjpeaBr  at,a  petty  sesdons  of  the  peseta  uldaial 
6th  May>  to  aiiswar!siich>com|^nt  of  the  nmSh 
HoIlis^reSpe<tu)|>  th«,a*me  bastard  child.  Tb  jot 
who  granted  (he  aard'  sunVmons  was  one  of  tk«  jiiAi 
who  nad  made  the  said  first  order  and  exniH 


*  Sosse^E,'!  At  Ibe  petty  seasittiu  ai  her 
to  wit.  J-  jSit  peaca  for  the  county  of  3--^ 
■nd  for  the  division  of  jLowar  Anuidel,  in  the  — . 
the  To*b-b«ll,  Petworth,  on  the  Irt  dsy  of  J»iniL 
year  ot^r  )jotA  1B48,  b^bre  ns.Oeorge  Wvndlwo 
Liittinan  Ellis,  Esciuires,  two  of  bfer  MajfttT  Ejtu 
peac;  for  the  miH  ttumty ;  wherei^  one  S«rdh  H{ 
weman,  icsMIng  at  Donetoo.  wttbin  thi«  HtwitH 
16th  day  of  November,  in  the  year  of  oar  \mA 
been  deliTCied  of  a  bastard  child  irilhhi  tw^  d 
prior  UierBtoi  vslte  api^icatibh  tolobn  Luttov 
hsr'Ui^lF'a-MiesB.oftbepeaileactinf^  forthi 
a  antamonsi  to  bp  served  upon  oiwWmuim  BHiii 
mere,  in  the  county  of  Sartcy,  grocer,  whom  she  aUesdli 
thefallier  of. the  «sid  child;-  and  the  said ju5ti(xtMn|> 
■sod  bit  sQiBinons  the  fud  Milium  ffriibf  to  ifW^ 
petty' sestiooa  to  be  holden  this  daj  for  this  'i>'>^fa 
the  Hid  justice  tunaUy  aitf,  to  anSifcr  her  comp"^! 
the  premltes ;  and  whereas  the  said  Willla™  »WM« 
been  duly  serred  with  tl>e  said  .euminons  within  " 
the  4th  day  of  liebeibber,  1847,  from  which  J  ] 
this'case  haa  b^  adjonmed,  e»d  nvw  apppcTvij-'  1*"'^ 
<Aerei^;' and  the  said  Sarah  Hollist  IrnmB  D0irsvvw"j 
jastlcei  In  p«ty  sesrions  assembled,  tur  ao  ordtr 
William  Brisby,  aoeordn^  to  -fte  form  of  tha^Wf^ 
cise  made  and  provtdedi  and  it  beMf  wwpn**" 
words  **  fn  the  yrtsenee  and  hearing  of  tki  uii  »" 
Brisby"  are  here  eraaed;]  that  the  mid  diild  ns.  "^  J 
paaring  of  an  act  passed  la  tbe  dgtth  year  of  tberqp" 
preaeot  Ms}eaty,  fotitnled  "  An  Act  for  the  i""*^ 
meat  of  the  Laws  rehrtiog  te  the  Poor  m  EngUad,  jm 
aay,  on  the  9ad  day  of  Jane,  1847,  bom  a  baitard  of  W 
of  the  aaid  Sarah  Holliat ;  and  we  having  [tl*  "JfV 
the  pretence  and  hearing  nf  the  said  WilliMm  flnMT 
again  erased]  heaMthe  evidence  of  sndi  womm,  wanw 
evidence  as  she  hath  pfodoced,  and  tbe  endeooofuj 
Surah  HoUist,  the  mother  of  the  said  diild,1«»t«2 
roboratedhi  some  mafterial' partienlsr  by  ol^  tj^g 
oar  tatisfactiod,  do  \tenbf  adjadge  the  said  wiWW 
be  tbe  pnttthc  btber  of  Uie  said  bntuddiUd:  m 
regard  to'all  the  ehwuiisesMBes  of  iliia  caM,  we  *h*w 
oSter  that  the  Bsid  WiniMn  Brisby  do  p*y  M« 
HoUist,  tbe  mother  of  the  said  bastard  chUd,  »  «C  • 
aball  liye,  and abaU  be  of  soaod  mind,  and  ihill  im  »" 
gaol  or  priaon,  or  UDderseateoce  of  transpcrtaOoi.  » 
person  who  may  be  appointed  to  have  the  cMtody  « 
Urd  child  nndw  the  provisions  (rf  the  said  ""T 
2s.  per  week,  fiom  the  16lh  day  of  NoTember 
said  child  shall  attain  the  age  of  thirteen  yeari, « tWi « 
the  said  Sarah  HoUist  shall  marry.  And  we  do  herrtni 
order  the  said  William  Brisby  to  pav  to  the  wd^w 
list  the  sum  of  U.  U.,  being  thecosulacuned  m  oww 
order.  Given  under  oar  hands  end  aeab,  "*  ^ 
aforesaid.  OsoaesWiws* 

j.L.Euia. 
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The  defendant  protested  against  th«  jas- 
.it  such  last-mentionea  petty  sessioHB  having 
IctioQ  to  bear  and  adjadicate  upon  the  said  com- 
!  ^  the  £aid  Sarali  itotlist  a^inst  the  defendantj 
'  i      already  been  a,  Judtcut  hearing  and  adju- 
I    a  competent  tribitoal  on  the  same ;  and,  as 
'  ffider  of  the  lat  Janany  ttraehlng  Uie  lame 
Wtter  was  sttll  In  existeoce,  the  Jtutiees,  one 
iWng  tbe  same  Mr.  Ellis  Who  had  made  the 
and  EUDersedeas,  and  who  had  isaaed  the 
,  coDsiaering  that  they  had  jurisdiction, 
er  order  anuat  th«  defendant  mpeoting 
Dhlnt  af  the  aald  Sarah  H«Uiat  rcapeoting 
mi,  wMefa  said  latt-tnentioned  order  the 
indicted  for  d^beyfng-.  The  order  was 
ipRMribedby1bestat.8&9Viot.e.lO.  This 
IWT  atmd  apoatht'defendaiitv  who  refbsed 
kr'it.  AU  tfce  facts  were  admitted  on  the 
twaieoDtearded,  on  behalf  of  the  defendant, 
mrfofierwaa  made  without  juriadiotion,  as 
IHen  a  preftoaalicaringfand  a^ndieatloD  on 
t%}eetBi«tter,  and  a-  PRvioos  otAsr  mad* 
wUdh  at  the  lime  of  the  tnalciw  of  the 
thd  not  heen' gnashed  on  appeal,  out  was 
^  E.  It  was  argaed  for  the  proaecutlon, 
der  was  an  invaOd  one,  and  had  heen 
;  and  as  a  sofficient  tender  of  atl  costs 
jHbadheen  made  to  the  defendant  before 
piit  the  second  order  was  issued,  the  jua- 
~ra£ction  .to  make  the  second  order,  not- 
llbm  bad  been  a  former  one  on  the  same 

r^ipMred  for  the  prisoner. — [JoihuM  was 
tbe  Crown.]— This  is  an  indictment  for 
[  SB  order  of  aeatfona.  Tbe  order  was  invalid, 
T  bai^  In  uistenee;  the  justlees  had  no 
to  make  the  aeeond  order.  In  JKm.  v, 
,  (lOQ.  B.  Ren.  S56;  16  Uw  Journ.,  N.  S» 
it  was  contended,  that  the  magistrati»  coald 
pelted  to  entertain  an  application  for  a  se- 
r  filiation,  the  first  order  not  having  been 
mated.  [Johnson. — It  is  admitted  that  the 
FTu  bad ;  no  question  arises  aa  to  the  second.] 
bare  no  power  to  make  a  anper- 
a  case.  Among  the  precedents  there  ia 
!  a  judicial  investigation  is  superBeded. 
r  Mrae  would  be,  to  remove  the  order  by 
fuash  it  (Aev.  v.  Tiomat,  2  M.  &  S. 
,e.  lOS;  X^.  r.  7%4  InkalntaiUi  ofOundU, 
.  ■  SS3).  Tbe  defect  in  the  first  order  was, 
Bot  appoir  that  tbe  evidence  waa  taken 
Me  ana  hearing  of  the  priaoner.  fPar^, 
tbe  fint  order  valid  or  invalid  X]  Invalid. 
lB.— Then  it  was  waste  paper.]  By  the  Poor- 
(4  &  5  Wm.  4,  c  76,  a.  2),  it  ia  enacted, 
.-a  any  child,  bom  a  bastard,  became  charge- 
t«y  puish,  the  overseers  or  guardians  of  such 
k«tn  to  apply  to  the  next  general  quarter 
1  if  tbe  peace  for  an  order  on  the  person 
Ivith  bein^  the  putative  father  of  anch  child. 

provision  for  a  second  application  in  that 
_ The  next  act  was  the  2  &  3  VicU  e.  8A,  which 
':  that  application  was  to  be  made  from  the 
(B  tbe  cnild  became  ehaq;eable.  The  7  &  8 
tM,  merely  tnuisferced  the  power  of  making 
^  fihation  horn  the  quarter  sesslona  to  the  Ju»> 
it^MsriouL   Thenext  act  was  theS&O  Viet, 
bh  Bisde  no  provirionfor  a  second  application. 
^Tkt  Jndiea  o/  GUmcetUrMhiref  2  D.  &  R.  420). 
)  there  baa  been  a  hearing  and  adjudication, 
I  UTilid,  tiiere  can  be  no  jarisdiction.  There 
r^Mtions  which  give  rise  to  more  litigation  than 
ntica  what  impmection  makes  an  order  void, 
■a  IhltOB  aaya^  only  roidable.   [CoUman.  J.— Do 
~  lUt  tke  fint  oidor  to  be  a  anm^t]   It  is 


admitted  that  it  is  invalid,  but  the  word  "  nnUlty" 
is  objectionable.  It  is  atiU  in  exietence,  and  while 
it  is  in  existence  no  other  magistrates  can  act  with 
reference  to  the  same  subject-matter.  It  is  res  judicata. 
Until  the  order  ie  reduc&d,  to  bo  aa  if  it  had  never  been, 
the  jastiees  have  no  authority  to  entertain  theqxteetimi. 
Tbe  supersedeas  being  nothing,  what  have  they  done? 
They  tendered  the  costs,  but  Uiey  were  not  accepted. 
(Pridgeon'a  easCt  Sir  w.  Jones's  Rep.  3S0 ;  Rex  v. 
TenntMty  2  Lord  Raym.  1423;  Rex  v.  Smith,  2  Bulst. 
342;  Reg.  v.  TheJutticet  of  Suekinghanuhire,  18  Law 
Jonm.,  K.  S.,  M.  C,  113;  Rex  v.  Jenkwit  Cas.  temp. 
Hardwicke,  fol.  301 ). 

•ToAflfon,  contra.--The  case  is  already  decided  by 
R^.  T.  HinehcHffe.  Ad  attempt  ia  made,  on  the  part  of 
the  prisoner's  counsel,  to  draw  a  distinction  between 
what  is  invalid  and  a  nullity.  Tbe  result  would  be, 
that  if  'A'  poor  woman  makes  au  application,  and  a  bad 
order  be  made,  she  would  have  abeolntely  no  remedy, 
unless  by  the  expensive  form  of  certiorari.  (iZer  r. 
JimUnt,  Cas.  temp.  Hardwicke,  foL  301 ;  also  reported 
in  2  Old  Seas.  Cas.)  It  woidd  be  equally  a  iudidal 
act  if  the  ntagtstratea  hod  heard  the  case  and  dismiss- 
ed It ;  yet,  where  a  com  ie  dismissed,  mafl^ttstea 
haviuff  concurrent  jurisdiction  may  afterwards  enter- 
tain It:  h  fortiori,  where  mi^^ratea  have  made  an 
invand  order,  on  which  no  proMeding  conid  hare  been 
had.  There  was,  in  foot,  nothing  on  the  face  of  the 
first  order  to  shew  jnriadiction.  There  was  also  a  su- 
persedeas under  the  hands  and  steals  of  the  justices  who 
made  the  order  of  the  Ist  January,  {Reg.  v.  Bridge- 
man.  2  New  Seas.  Cas.  232 ;  16  Law  Journ.,  N.  S., 
M.C:,  44;  Reg,  v.  The  Juttteet  of  the  Wet  Riding,  2 
B.  Hep.  705;  Reg.  v.  The  TnhabitatOs  of  St.  Pan- 
erat,S  <^  B.  Rep. 347;  Reg-  v.  The  Jutticet  ofBwMng- 
AoNiMire,  Id.  800).  Ko  penal  eonaequences  could  have 
ensued  from  the  first  order.  The  case  ia  distinguish- 
able from  the  elaas  of  cases  where  a  person  baa  been 
twice  in  peril.  The  orders  to  which  the  learned  conn- 
sol  has  alluded  as  neeeasary  to  be  quashed  were  orden 
f^ood  on  the  face  of  them.  Thia  order  la  not  like  a 
judgment  valid  on  the  foce  of  it,  which  might  have  a 
temporary  effect.  If  the  instrument  be  invalid,  why 
ahould  a  poor  woman,  or  other  parties,  be  compelled 
to  come  to  the  Court  of  (^neen'a  Bench  to  have  that, 
which  ex  concesso  is  invalid,  rendered  nugatory? 

CVttu^,  in  reply,  cited  R^.  v.  The  Inhahitant*  of  St. 
Ptmerae  (3  Q.  B.  Rep.  352).  [Pariv,  B.~Suppose  the 
parties  had  gone  to  tlie  magistrates,  and  witharew  for 
some  reaaon,  could  not  they  sttll  go  on  7  Aocordinjf  to 
the  caae  temp.  Ha^wicke,  you  mi^ht  go  to  two  juatices, 
and  if  they  declined  to  act  you  might  go  to  othera.1 

Lord  Dbhitait,  C.  J.— It  appears  to  me  that  the  nrst 
order,  being  void,  left  the  justices  free,  on  a  fresh  appli- 
cation, to  make  a  new  order ;  and  that  the  prisoner,  in 
disobeying  that  order,  baa  committed  an  indictable 
oflence,  of  which  he  has  beeh  rightly  convicted. 

Pabkb,  B. — I  apprehend,  that,  if  two  justices  declined 
to  make  an  order,  other  two  conId  entertain  the  caae, 
and  make  an  order  if  they  thought  proper.  The  firat 
order,  heiug  invalid  and  a  nullity,  goes  for  nothing,  just 
aa  if  an  order  had  been  drown  up  and  not  signed. 

PATTBsoir,  CoLTHAH,  and  WiLuiMS,  JJ.,  concuned. 
— Comietim  afirmed. 

COURT  OF  ADMIRALTY. 
The  Lady  DoonLAS.— itfic^  8. 
7%e  Matter  of  a  Ship  entered  into  a  Charierpartjf  wM 
B.,  whtch  a  Lnmp  Sam  of  240/.  for  Freight,  and 
a  Oraiui^  of  10/.  per  Cent,  to  kiaueif,  wat  to  be  paid; 
he  afterwarde  entered  into  a  teeond  GharierparU  wiih 
A.J  under  which  Freight  was  to  be  paid  by  freight. 
In  the  second  Charterpearty  no  Notice  was  taken  of  the 
fk^  htU  •  MtwMmiym  wu  vrAfm  of  tkt  Foot  V 
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rriWrM^  to  the  Sum  ^24SiL  imdULQ$4mfor 
Fnight  and  Qratmtjf,  A.  dtttiei  aU  Liability  muhr 
ike  frtA  Chanerpanm  md  M«moramdMm:~Biidt  titmt 
Se%denee  wat  not  oamMtSbie  to  waty  ths  Itutrtmmt9; 
4mdtJua,atA.wattu4Mmedimtke4rMChar1enarty, 
he  tpat  liable  to  the  Frtigbi  tmder  tke  wooaaoa^, 
vhieh  voi  lets  in  AmotuU  (m»  the  Lump  Sum, 
This  was  a  caose  of  sabtraetion  of  vrages  by  Mnvml 
seamen  against  the  ship  and  frei^^  mi  an  mpearaBoe 
was  giTcn  for  Bdl  &  Co.,  on  bdutff  <^  the  ucight,  aa 
consignees,  and  the  sum  of  l64LGi.  M.  brooght  intOi  the 
te^Etry  as  the  balance  dne  for  frog^t.  The  ^klaintidls, 
however,  allt^ed  that  the  balanoa  wu209A,  and  ••Bnm 
of  24^  as  due  to  the  maatev  fi»rfkiiiuue,at  the<nt«.^ 
lOL  per  cent,  on  240/.  Both  paitiea  admitted  the  yagc- 
ment  of  31/.  A  farther  aua  of  13f .  lOtL  nrw  then, 
wider  protest,  brought  into  liw  ngtstiy  by  the  oob- 
dgnees^  and  the  qnortion  came  befiw^  tiie-Coovt  by  Mt 
<mpetilion.  Oa  behalf  of  the  eimngnm  it -was  «llMBd, 
thai,  by  a  chartenparty,  dated  6ihimItw,^4th'S^traiMr, 
1848,  it  was  raotuallr  ^reed  betweeii  W..  JUtamir  the 
master  of  The  Lady  DBi^;la8;  add  S^SAianas,  agent  for 
S.  Anuram,  of  Faro,  the^  the  ship  dtonld  procQad  to 
Faao^ and  tbefe  load  froitttheiactonof.the.saidohaf- 
teren  a  fall  and  complete  .cam  of'Cod^aJmonda.ili 
the  shells  baaketa^  Sic. ;  aad>  being  aoi  loaded,  dioidid, 
proceed  to  LoddoA  and  deliver  the  aansa^  oa  beUv-paid 
boghtatthe  rata  of  4&  fif.  per  too  of  cork,  2^ 6(f. 
per  ton  of  almond^  <f.  per  h«n&  of  baskste^  ^bic 
This  ehartmrtyvasilgnod  by  Wi^Bitson  and  Saquul 
Sananefc  and  wwnaaead'-Vy  J.  da  Natde;  wd  dM.in- 
Toioa  of^the  (aq9«nd  bioK^  aaooimtdetiTmd  to  Bell 
&  Co.  made  tho  Uftowai  dw  <iov  bught  1852. 6t.  ^d^  or 
IM^  6f .  M.,  allowiiv  -fcr  the  deihuSion  of .  81/.  paid  to 
fheaastan  On  the  other  aide  it  was  aUsgjed,  that,  by 
S  ohiBtCTparty,  dated  QtbnOtar,  28kh  August,  1848,  it 
was  ttatinlly  asned  betVetoi  W.  Bitaoau  the  master  of 
The  Lady  Dooglasy  aad  L.  Bo^n^k  lhat  U»  ahip  sboald 
proeeed  to  Faro,  and  there  leadfixou  the  faDtors  of  the 
aaid  chartMen  a  fliU  and«omplete  cargo  of  coiIe^  Amends 
In  the  sheUs,  ba^ieM,  fiec.^  ud,  being  so  loaded^  ^uld 
proceed  to  London  aad  duirer  the  «une,  on  bemg  pMd 
firdght  a  lanip  euna  -of  2^0^  in  full,  with  101.  per  oeot. 
gntnityto Ihe masteT fto.  This chaiterperty was swned 
by  W.  Rflaoo  asd  L.  BotUws  aad  wkaessed  by  J.  de 
imOa  and  E.  B«>ueU.  And  it  win  then  alleged,  that, 
durfly  lAer,  to  wit,  on  Uu  4th 
tiie  maatu,  at  the  niqveai  and 
It.  Bottiho,  the  said  original  diarteMr, 
mrai^gemeiit  to  that  oliBst  between  him,  the  said  L. 
Bottino,  and  one  S.  Bananas,  as  the  ageat  and  on  ao- 
oonnt  of  one  S.  Amnm,  of  Futi,  re-(£artered  the  said 
ahip  to  the  said  S.  Seauned,  the  oendition  being  that  the 
freuht  payable  under«uebtranafbrdiarterpartr  shonld 
still  be  the  said  sum  ot  240/.  in  the  lomp,  and  10/.  per 
cent,  grataity  to  the  master,  payable  to  the  owners  and 
master  of  the  said  ship  respeoUvely,  so  pa^idile  only  by 
the  said  S..  Sananee,  instead  of  by  the  said  L.  Bottino, 
th«  original  ehartarer,  wfaatsoerer  might  be  the  baivain 
«r  arrangement  aa  to  the  said  royage^  and  the  freight 
to  be  paid  (heremi,  atnek  or  made  as  between  than, 
1^  aatd  S.  Sananea  and  L.  Bottino;  uiA  that,  aooord- 
Ingly,  and  in  conformity  with  the  nsege  of  merchants 
in  sndi  case,  a  memorandum  or  certificate  was  impended 
at  the  foot  of  the  stud  tianafer  charteiparty  when  it  was 
executed.  Thb  certificate  was  in  the  words  following: — 
**  I  hereby  certify,  that  on  the  28th  day  of  August 
last,  I  chartered  the  brig  Lad^  Douglas,  under  my  com- 
mand, to  Mr.  Lawrence  Bottmo,  in  the  lump  sam  of 
240/.  sterling,  for  a  voyage  from  this  place  to  London, 
calUng  at  Faro  to  load ;  and  having  this  day,  through 
his  authority  and  on  his  account,  cbartared  the  said 
brig  Lady  jjonglas  to  Mr.  Samuel  Sanaoes,  I  hereby 
douare  by  the  present,  that  I  tiamfer  this  eharter  to 


J^t  HI  ^VW 


Dr.  LusHTNOTo.v. — The  present  questi 
the  followine  circumstances :  — Variou 


Mr.  Lawrawe  Bottino,  having  only  to  lecnve  (oa 
arrival  in  London)  the  sum  of  2401,  ifariiiig, 
per  cent,  grataity,  aeootding  to  mj  erigiml  w 
entoad  into  betweea  na  on  the  2au  of  Awati 
Gibraltez;  4th  September,  184B. 

«Wiuu]iBiad 

"  Witefl^  JoBFH  w  ^ma."  I 

This  second  chart^rpkrty  was  execoted  ia  dnpB 
bnt  the  memombdilm  was  not  added  to  that  put  * 
was  delivered  to  the  agei^t  ct  tht  duopa.  Tie 
s^goees  denied  th^t  AtSm  S..Sananes  or  3,  hum 
or  were  parGes  to  thU.eprtUii;at^oriiiiaf  wi/ti 

or  affected  by  it;  or  that  jSanuwa  or  '  

were  privy  to  It,  nich  nietionndam  not' 
to  the  duplicate  dtorierniuty.  in  ^leir  ' 
dence  was  gone  into  oQ^btwai^ A" 
tr^isactibn,  as  stated  oil't^t»BdeUb&' 
case  was  argued  by      ^'  'V'^*'-^"'^' 
Ifaagardf  for  the 
Aadam,  contra. 

uestion  anxau 
ing  circumstances :  —  v  arlou^ 
bruught  against  the  ship  and  freight,  and  tlu 
of  the  cargo  have,  in  an  affidavit,  with  fooit 
Dexed,AUego^  th^t  ^ere  was  dtte  forf^^t^ 
Of  which 'the  .^o^ster  ' had  reedred  Z^l 
fore,  154/.  Sf  1  £1.  thb^  dOO.  T^  ttdi 
consignees  there  has  been  an  objectioa': 
of  the  master,  st^g,  that,  uOdtt^ii'l 
party,  the  freight  ahiounted  to  24Ql,^l 
e\'er,  that  ther  sum.of  317.  .had  bettf 
lease  the  ea^i  'and 'to ^tWiheeaseXouii^ 
the  consignees  jiafid  In  the  brfance,  Tnit  nniffejijij 
anit  the  question  is,  whether  the  sum  oflBK'fcj 
lees  31 L,  is  the  proper  amount  of  the  freight,*™ 
it  is  240/.,  less  the  amount  admitted  to 
ceivoJ.  I  apprehend,  that,  in  order  to  ascerii' 
the  .'imount  of  freight  really  payable  bythei 
I  must  look  at  the  written  instruments  In  j 
namely,  the  ch&rterparties  produced,  and  i 
have  been  executed.  J^Hie  learned  ind  ' ' 
two charterparties,  anomititiluAftd:-— J 
dantly  clear,  that  by  tfie'^it'charter 
28th  August,  the  consignees  of  the  twgo'^(**>* 
bound,  inasmuch  As  they  were  not  partial  »T' 
were  not  eren  named  in  it.  Thewwfls  fifwiS 
arc  so  plain,  that  no  evidence  whidi  loi  ^ 
in  this  case  can  be  received  to  erplun  £haB|^ 
sure,  it  has  been  argued  that  the  cridenoe  "O*^! 
tlie  correspondents  of  the  consignees  were  a'» 
in  sume  way  or  other  privy  to,  the  first 
and  that  there  was  some  private  arrangcmewl 
S])pct  to  tho  amount  of  freight,  and  that  the  f 
to  be  paid  ia  any  casej  and  I  am  uked  toj 
affidavit  of  the  master  Bn(f  of 
&e  contents  of  a  bh^din^written 
80  would  be  to  violate  all  the  riilek'^ 
mu-t  he  governed.  And,  if  I  were  'atl 
the  evidence,  there  is  a  memorsoduiD  -  . 
second  charterpexty  whid.  would  di«poee «( 
tion;  for  it  is  clear  from  that,  that  th»^ 
there  appointing  and  dealing  with  Mi  ownjg^||^ 


they  woutdThaTe  paid  it  in  error,  °°^*y^°^Stai 
Bion.  I  am  called  upon  to  constroe,  •°^^?p^ 
out  of  the  four  comers  of,  these  inafcroiMBa.  r^ 
there  may  be  a  remedy  by  an  action  fiw  MfW"^ 
some  per^n.  but  in  this  case  I  am  bound  to  p«"* 
for  the  aum  mentioned  in  the  last  .cb^toP^y^ 
as  the  charge  ag^  BeU  &  Co.  tl>9  °^ 
to  thor  coats. 
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COUBT  OF  CHANCERY, 
nn  FouB.— 16, 19,  and  20,  and  A^l  19. 

i(W  <PeMoek  «.  P«tooek  (16  Tef.  49]  on^ 
^^MUei  iMi  Propontiom,  thai,  m  ll«  ^Amhcv  y 
fcfta iif  <^ PartHmk^  or  awy  Jwtey>»w»  gJiicA  a 
tM9>  beim/erred,  <m  equal  Partnership  willU 
i.  An  epaf  ParinerMhipimpliet,  no*  onfy  an 
ftriie^ation  de  Facto  in  Profiu  and  Zou,  but 
"  M  eacA  Partner  to  eiatM  and  nuin  on  tuch 
f^on.  And  wkere,  Jrom  tie  Booke  and  Ac- 
n  appeared  tkat  the  Plainiif  woe  the  Owner  of 
mOeatth  Siaree^  and  Defendant  tie  Owner  of 
riAcr  nMteenth  Shares,  and  that  there  were  Eight 
^ShrtMealhd    Sutpente  Siaree,**  overwhieh 
M  the  ahtoluU  Control,  and  for  tome 
Wti*  Partnenhm  had  allowed  the  Plaintiff- to 
pibi^  M  tiePrefitio/thtmSiimtneeSharee 
,  «pM  lie  Beidenee  arinngfrom  the  Boota  and 
ti,«rf  tie  S^Ment  o/Dealmg  in  tke  ParUur- 
JimAePlainiif  wat  onfy  envied  at  the  Owner 
^Hftntf  Skaree  in  the  Bmineet, 

~'artiee  haee,  in  the  in/Mor  Court,  eon- 
'  an  letue,  can  the  t^peHate  Com%  being 
"  —  Ittue  it  neeettaey  to  enable  it  to 
ComeMen,  he  called  upon  to  de- 

I  vhich  is  reported,  on  incidental  punb^ 
tnd  ante,  p.  6,  now  came  «n  upon  the 
.,<d.  Since  the  lastreport,  (ante,  p.  6),  the 
,  ^•pealed  to  the  Lord  Chancellor  from  the 
w  tb  Tiee-Chanoellor  of  England,  dismiBsing 
'  to  jtxy  tiie  decree :  and  tiu  Lord  Cban- 
■d  that  appeal,  with  costs. 
;  J.  /.  lewit,  and  SdkoaOerg^  foi  the  deftnd- 
;  tte  obeetion  to  going  into  the  appeal  which 
touM  Lord  ChauoelloT  on  the  rormer  occa- 
[Ar.968}.  namely,  that  the  plidntiff  was  pre- 
TOtalin*  by  the  form  of  the  decree,  which 
itbtpUintiff  and  the  defendant  having  con- 
\m  eaue  should  he  decided  bv  the  Court 
n<%  an  issue,  the  pl^tiff*s  biU  be  die- 

iJWir,  Bolt,  and  A.  Smiti,  for  the  phOntiff. 
i  the  case  was  not  one  which  required 
m  of  a  ioiy-  but  that  it  was  a  proper 
nt  Itself  to  decide;  and  they  contended, 
^«wiiT«r  ot  the  issue,  they  were  not  pre- 
appealing.  On  this  point  they  cited  Mar- 
'    CL  %  Fin.  163)  and  JMy  r.  lord 
.{7Cl.&Fin.l).  On  the  question  of  part- 
-jr^relied  on  the  cm  of  PeacotA  t.  Peaeoek, 

>  CuncBLLOB  intimated  to  Mr.  Parker  that 
tgoiutotiie  cas^for  the  pnrpose  of  shewing 
«  a  ease  proper  to  be  deddad  witlioat  the 
'ofajuiy. 

riw  B  a  short  outline  of  the  case.  The 
I  an  all  noticed  in  the  judgment:— The  bill 
by  the  plainti£F  against  the  defendant  Sir 
FotIms,  for  an  account  of  the  de^iogs  and 
w  of  the  partnersh^  carried  on  between  them 
w  1830  to  the  year  1840,  under  the  style  of 
,  Co.,  at  Bombay,  in  the  East  Indies.  The 
tlimwd  to  be  equally  entitled  with  the  de- 
,  Sir  Chariea  Forbra,  to  the  profits  of  the  part- 
_  imiae  those  years.  The  other  defend^ts  were 
>  BDminaT  parties.   The  partnership  was  divided, 
R  tbs  above  period,  into  sixteen  annas  or  shaies, 
fttni  being  the  Bixteenth  part  of  a  rupee).  The 
'Tbeld  four  of  the  sixteen  shares ;  the  defendant, 

point,  aee  Tiompaem  t.  Wmaamn,  (7  BHgb 


Sir  Charles  Forbes,  four;  and  the  remaining  eight 
shares  were  carried  to  an  account,  intitled  "  Suspense 
Acconnt  in  Company."   The  capital  of  the  partnerahip 
was  400^000  rupees,  and  was  attributed  as  follows:— 
The  plaintiff;  as  haviur  four  sharea,  held  100,000  ru- 
pees; the  defendant,  BHi  Charles  Forbes,  as  having 
four  sban&  held  100,000;  and  the  zvmalning  200,000 
appertained  to  the  soapaisa  aoconnt  In  company,  as 
having  eight  shares.  The  claim  of  tiie  plaintiff  to  an 
equal  participation  in  the  profits  ot  Uie  firm  depended 
on  the  nature  of  the  aaspense  account,  and  the  mode  in 
which  it  had  been  dealt  with  during  the  partnership. 
The  plaintiff,  by  his  bill,  alleged  and  insisted,  that  the 
course  of  dealing  of  the  firm,  as  r^arded  the  snqiense 
account,  was,  that  the  profits  from  time  to  time  ac- 
cruing on  the  suspense  snares  were  not  at  once  divided 
among  the  partners,  but  were  carried  to  Uie  credit  of 
the  suspense  account,  as  a  fiind  to  answer  any  losses 
which  might  happen  on  pending  transactions,  or  other- 
wiisw  and  to  be  £vided  between  the  partners  afler- 
waia^  whoi  the  same  eonld  be  aa£dy  treated  asprofits 
aetually  realised.  The  defondanL  Sir  Charles  Forbes 
on  the  othw  hand,  allwed  and  inristcd,  that  he  had 
been,  before  and  from  1810,  the  head  and  principal 
partner  of  the  firm  of  Forbes  &  Co.;  that,  as  suoh 
lieed  or  prindpal  partner,  he  had  exercised,  and  con- 
tinued to  exerdse,  a  general  superintending  control 
over  the  affairs  of  the  partnership ;  that,  as  r^mrds  the 
admission  of  partners  into  the  firm,  he  possMsed,  and 
had,  and  always  excmsed  the  sole  and  exdudve  right; 
and  that  such  shares  in  the  firm  as  were  or  became 
from  time  to  time  vaoant  by  the  death,  resignation, 
retirement,  or  removal  of  partners,  were  his,  ana  under 
his  sole  dispontion  and  control,  and,  until  he  exercised 
such  ligh^  were  carried  to  a  snnenae  aeeonnt^  at  one 
time  intitled  **  Sir  Chariaa  Forbes,  Us  Suspense  Ao- 
cvunt  ;**  and  at  another,  intitled  "  Suspense  Aoeoont  in 
Company  :"  that  he,  in  fact,  contributed  the  cwital 
representing  the  suspense  sluffes;  and  that  no  division 
of  the  suspense  account  ever  took  place,  except  under 
special  directions  from  him ;  and  that  whatever  portion 
the  phuntiff  had  from  time  to  time  received  of  the 

S refits  of  the  suq»en8e  account  was  in  consequence  ef 
is,  the  defendant's,  bounty,  and  not  as  a  matter 
of  right.  The  evidence  entered  Into  by  the  parties 
was  voluminous,  and  consisted  principally  of  the  boolcs 
of  the  firm  from  the  year  1810  to  the  year  1842,  and 
of  the  comspwdence  which  had  paasea  between  the 
agents  of  the  firm  in  India  and  the  phdntiff  and  tiie 
defondant,  (who  had  both  for  many  yean  past  been 
reddent  in  England),  in  regard  to  the  ^drs  and  con- 
cerns of  the  firm.  Evidence  was  also  taken  by  the 
defendant,  Sir  Cliarles  Forbes,  under  a  commission  to 
India,  which  corroborated  the  control  exercised  by  ^ 
Charles  Forbes  over  the  suspense  account,  as  appearii^ 
from  the  partnership  books  and  the  correspondence 
above  mentioned. 

April  19.— Lord  Chancexwr. — The  qnestion  in  this 
cause  bdng,  in  what  shares  the  plaintiff  and  the  defend- 
ant were  interested  in  the  partnership  carried  on  by  them 
from  1830  to  1840,  it  is  obvious,  that,  when  the  cause 
was  originally  heard  before  the  Vice-Chancellor,  the 
case  might  hare  appeared  so  dear,  dther  fat  ta  agtimb 
the  plamtiff*s  proposition,  as  to  enable  the  Court  to 
dismiss  the  bill,  or  to  decree  f<a  the  plaintiff  onUieeTi- 
dence  produced;  or  it  might  have  appeared  so  far 
doubtful  as  to  have  made  it  the  du^  (u  die  Court,  in 
the  exercise  of  its  usual  practice,  to  direct  an  issue. 
Both  parties  deprecated  the  latter  course,  and  the  Vioe- 
Chancellor,  kindly  wishing  to  comply  with  the  request 
of  both  pulies,  took  upon  himself  the  duty — not  en- 
tering into  his  functions  as  a  judge  in  equity— of  de- 
ciding on  a  matter  of  fact,  which  he  must  have  been 
of  opinion  was  proper  for  the  decision  of  a  jury.  In  a 
celebrated  case  of  legitimacy,  Lord  Lyndhuzst  adopted 
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a  shidlar  conme,  imd,  upon  appeal  to  the  HonMttTLDid* 
from  hU  decl^on,  tbio  Houee  thought  itself  bound  to 
consider  and  decide  upon  the  case  so  entertained  hy  the 
Coort  of  Clianeeiy,  toough  not  aocwding  to  .the  umal 
course  of  ita  jumdiotioiL  I  did  not,  ^eceifore,  feel 
myBelf  at  liberty  to  decline  hearing  the  eause,  although 
the  parties  ha^,  by  their  ooMent  recorded  in  the  decree 
appealed  from,  precluded  themselves  from  asking  for, 
or  me  directing,  an  invefltigatlon  of  their  clainw  Before 
a  jury — the  only  proper  mbunal  |or  the  punpoee,  if 
the  matter  were  really  one  of  do.abt ;  be^et  which,  I 
Uionght  that  the  plaintiff  oqght  to  be  permitted  to 
shew,  if  be  eonld,  that  what  he  elalmea  was  w  free 
from  doubt  as  to  mtitle  }dm  to  the  decree  wUob  he 
now  aaksi  without  the  interrentiont^a  farji  in  which 
ease  the  eonsent  would  not  prejudice  his  claim.  If  it 
were  necessaiy,  in  this  case,  to  con^der  whether  nuties, 
by  their  consent  or  other  acts,  could,  on  a  iwearing 
or  upon  ap^l,  call  on  the  Co^rt  to  decide  <m  a  mat- 
ter which,  in  the  usual  oonree,  would  be  referred  to 
another  tribunal,  I  should  probably  not  have  been 
disposed  to  have  assumed  that  duly,  eseept  «o  £ax 
as  the  House  of  Lords  inarmed  me  that  I  ought  to  do 
so.  That  question  can  only  .arise  in  matters  in  which 
the  case  appears  to  be  so  dpobtfal  that  the  judge  of  the 
court  of  equity  finds  that  he  cannot,  on  tne  matenals 
before  him,  come  to  a  satis&ctory  eonclusion.  It  does 
not  arise  in  the  present  case,  heeause  I  am  of  opinion 
tbattbepUdntiffhas^edin  making  euthisaase;  and 
'  whether,  if  there  had  been  no  aueh  .eoweat  as  stands 
recorded,  I  should  at  onoe  have  dismiiMd  the  bill,  ar 
after  tendering  to  the  plaintilF  an  issue,  he  deolintng  to 
take  it,  I  should  not  hare  felt  any  dimcnlty  In  ooming 
to  a  satisfactory  oonclusion  without  the  aanatuioe  of  a 
jury.  The  plaintiff  puts  tbts  case  in  his  bill;  and  his 
argument  rests  upon  the.  supposition,  that,  from  UldO 
to  1840,  Sir  Charles  Forbei  and  the  plaintiff  were  equal 
partners ;  and  PjMcoci  r.  Peacock  ( 16  Ves.  4&)  was  reUed 
on  as  a  foundatiop  for  that  assuinptien.  In  that  oaas  it 
w^  properly  held,  titat,  in  tb9  aos^ce  of  any  OMitraet 
between  the  parties,  or  any  dealing  from  wmeh  a  eoU'^ 
tract  might  be  inferred,  it  would  w  assumed  t^t  tha 
parties  had  carried  on  thdr  bosiness  on  tesms  of  «n 
equal  partnership.  That  case  has  no  a^Uoation  tv^e 

S resent,  becaoae  there  iq,  in  this  case,  «Mioliudiw  evi- 
ence,  not  from  any  form  of  ctaitiaet,  but  from  the 
books  of  the  businass  >md  the  darings  batwean  tke 
parties,  that  such  were  not  the  tanps  on  wU^  the  par- 
ties carried  on  their  bu^nees.  An  ewisll  pastoevsUp 
implies,  not  only  an  equal  ri!Bitloh>Won  as  facto  In 
profits  and  loss,  out  a  right  in  «aea  partner  to  claim 
and  insist  on  such  participaUon.  This  is  what  the  law 
has  ijnplipd  in  the  absence  of  ^  evidenae  of  a  ewstsaiy 
intention  of  the  parties.  But  what  would  hava  been 
the  decision  in  Peacoct  v.  i*Mi«sel^  if  the  booka^  instead 
of  absolute  silence  as  to  the  ehma  «f  Uw  partnsM  in 
^achvear,  and  th«  accounts,  had  ^ksciibad  tne  shares  kt 
which  the  pattaan  ware  ^^tled  la  tha  bownes^  ^d 
had  attributed  to  the  plaintiff  fo^r-sistesBths  only  of 
4he  shares  of  the  burineast  These  entries  aieas  eonda- 
rive  of  the  rights  of  ihe  parties  as  if  they  had  been  found 
prescribed  in  a  rwular  contract.  In  fact,  the  pl^tHT's 
case  is  not  what  the  hill  allems,  but  it  eonveta  in  tki»— 
not  a  contract  of  equality,  (for  that  is  negatived  by  tiie 
entries  in  the  books,,apd  by  all  the  deui^gs  between, 
the  partners),  but  on  a  ^uppo^ed  ^clal  eontract,  Uiat, 
upon  any  sbace  becoming  uo^j^ro^riated,  by  ^e  death 
or  retireojent  of  a  former  holder  of  it,  such  sWe  dieuld 
be  appropriated  between  the  qontinuing  partners,  ac- 
cording to  their  «riginal  intent.  But  this  the  boc^s 
negative;  for,  if  that  had  been  the  intention  «r  the 
parties,  there  would  not  hay*  been  any  reason  far 
keeping  the  vacant  ^ar«a  on  the  books,  but  they 
would  have  hwaofi  aibaorbed  in  Ue  shaias  of  tha 
continuing  partners;  and  this  wmld  have  bean  a 


matter  of  right  in  «adk  'psHssr,  aai  8a  (%i 
Forbes,  although  he  might  have  diaNlved  tbe  ■ 
nersbip,  would  have  had  no  mote  r^t  to  dn 
any  puiner,  whilst  fae  oon^atd  tn  ttte  psrtaaAu 
the  proportion  of  sndi  vacant  Aasss,  thsa  of  i 
It  ^paats,  however,  fron  the  nftmrnnriniint  te 
end,  that  Sir  Cbarlas  Forbes  eWmed  and  tiinWi 
a  right,  and  that  «ieitfaer  ^  plaintiff  nor  aayif 
partners  asi  up  any  title  a«unst  it.  Thsfcst.in 
to  be,  tbat'Sir  Charles  Foroes,  having  jameMlsi 
Mtablishment  of  his  nnale,  who  fi)aBdedlt,«qi4| 
himsdf,  and  was  censidei«d  by  all 
from  timata  iiute  admitted  Mo  the 
him  in  that  iMssiaMS,  a»  tbe  nastv  sad 
aeneem;  ha  alOM  aappUad  the  emltilsal4Mlri1 
businees  into  rixtoan  durea,  whiob,  at  UiaaM 
and  pleaaore,  he  frim  time  to  time  AiyenlA 
variaus  py^>eciiona,  between  the  diffmat  fifi 
but  irtucn  he  zenmed  a^  plaasurB,aBd  oiImpMIi 
those  shasss  «r  k^  them  unawrt^riBlad,  MR 
them  in  the  books  aa  apspoiae  Hans^  tdii^l 
Chariee  ij^rbes,  Ua  sunnnse  sksrst  is 
afterwards,  suqmise  snares  in  asBpHr^^ 
shares,  though  k^t  alive  is  the  books,  wen<MlB 
tha  purpose  of  MMt  and  loss,  as  aetasl  Ashl  p 
attempted,  on  the  bafaatf  of  tbe  pk]Bltff,>«»4M 
this  was  dona  §aic  tha  pnivoaa  of  obti^bisaiMl 
lated  means  to  meet  the  cnanoea  of  fBtenwKlili 
attempt  nihftUy  ftUed,  the  gensfal  ytOlkidM 
oouni  being  daaU^ritb  inanothwfonftrttgM 
The  onty  fiiet  estaUiahnd  by  tbe  pUotiff;««i 
eonld  rest  hbelaim,  waiLtb&t  in  many  iatUan  i> 
in  all  woidd  nuk»  na  dimnnea,  ihef  iDtoritoMM 
those  snspense  shafsa  ware  divided  iMtwstt  '^'^^ 
partners,  according  te  their  own  shsna  HWl 
been  dene,  as  a  matter  of  ooune,os  evwyjiiMy 
profit^  aame  avidaBoe  wonld  have  bseo  sMiMp 
eoatract  (ur  that  pniyaaa,  tiuugh  tbst  tAmk 
wade  by^  bill ;  but  it  M^eva,  tbst,  la  m 
a 'divisimaf  profits  af  the  suspense  shanMi 
■setion  was  given  for  that  putposs  by  %  Gl  ~^ 
by  which  the  eKbtawe^tf  any  'omitnwt  fiKl 
tfspMTMl.  It  VH, Indeed,  arid,  Ibstinr 
all  those  <UTeotion&  Ab.  Stewart  was  a  p 
to  the  w«ight<tf  ttaavidenaa  agatost 
that  slww  ihat  h*  Mida  na  elnSa  af  ri|b^  1 
bad  «iMd^ TwiM  lim  made  woib^m^ 
unnaoeaiary,  and  wqnld  have  been  |dMB|  w4 
ths  peiitbm  «f  HosMng  a  bonat^rfims  mOttm 
bytightwashiaawn^  ISm  lettarof tiw«bO W 
IfUU,  .wai  -avUed  on  by  tiw  pbbttf,  ss  *i«tj 
sfi^^Maniff  tite  aaspanBerftttts;  snlltMl 
suh  appaDpriMtoi,  but  mndar  the  sxpR*  ^i'*Jj 
Sir  Chariee  Forbes,  with  the  knowledge  t^^^^g^ 
'Wbowrete  \k»  lattar,«Bd  utader  iB«EfaHiNMi| 
that  tbe  f^tlnrs  apprepnatiso  «f  tba  mmamm 
was  to  be  wdar  Sir'^ahaiiai  Foibii^s  dinrtM 
which  Sir  Charles  Forbes  ftdds— **  wftkoit  ^ 
'SBTaDMBsent  veapeating  iha  anspcais 
time  »  be  mad^  nqt  «ran  subiaot  toayipp^)! 
idennae  t»  be  4nada  me  in  tiMfirst  Isitae*  w 
It  ivttBMiitswM  itf  tha  pWnttf,  tiist  the 
aUmed  by  tha  ^aivtiff  aasse  da»«  n 
wMeh  genesal  Insbwctioaa  were  giwo 
with  the  ptsofita  of  the  auspeiue  aeeovti^ 
«f  the  Hth  Jaw,  1838,  was  rsUed  on*r*W|«J 
Had  that  baen  sa  it  wovldoot  be  appliMl>i*  t**^ 
made  by  the  phuntiff,  who  ehaais,  sat 
gift,  but  -on^ar  a  cvMral  risht  as  an  sqv  1^ 


The  &et,  however,  I 


fasafci«t»«*'^ 


Af  the  l«h  Ha^,  U0t,  dbaeti^  *<th«t  tiM 
n»^  and  loss  hdanoe  wnot  to  be  affB»prbM«J 

further  instructions;"  Md  by  tiie  lettsr  «r  i^*^ 
Oetobar.  MM.  slned  by  8ir'cherls./s*- jj 
pbuntiff,  it  was  lUwctei  «tiiat  the  dif^ 
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to  tiw  cMiiit-of  ttM  mbMH  pKifIt  and  km 
1^  k'mmay,  from  1030-1881  to  1685-188^ 
'■ftl»lli&wii»7«aTB,wen  to  be  lidd  mbjcot  to 
-yOai  t4  Sir  Ctiail«a  ForW*   Tben  sic  msiiy 
jmum  of  the  ktter%  and  the  mtrin  In  th» 
.vkitbtncoodnsmafpunstthe  i^akiUlfB  clmm; 

■*  ctraimBlMew  andnome  loose 
tilt  mn  rdi«d  <»  fisr  the  pUiatifF,  no 
to  DM  to  ranun,  on  tli«  wrlttan  sridciic* 
dtin  iulur»  of  tbe  plaift^a  title;  in 
tioA,  ihen  is  tbe  Important  evidence  of 
.  Tm  imdH  is,  that,  in      opinion,  it  ia 
the  [MntMr  nerer  bad  any  right,  m  a 
awn  iban  oBe-faorth  part  of  the  pn^ts  of 
ttba^the  saspMBeabam  were,  and  mi« 
Mbnonlsdi^  mr  all  pnrties  eencwned  to 
■lifepmertjr  of  Sir  Chatrtes  Fwbw,  fwm 
jtmadS  mqveBtly  derired  portbMia  of  tbe 
Mk  dNMB  at  a  bonntf ,  Dnt  th»  potthms  of 
anr  daiaad  nerer  were  aa  diapaaad  ol  hy 
Svibm,  attd  tfa»  plafaktilF  baa,  tnerefen,  no 
iriMl^be  datma;   ItappMMto  nte  to 
to  tae  bia  friend's  botmty  a>  eridence  of 
bi»  own  ooadaot  thnnighoot  his  oon- 
dhplaaea.    I  bare,  therefore,  no  besi- 
the  daoree  of  tbe  Vic^-Chancellor; 
to  expnas  my  r^nt,  tbat  so  cleaar  a 
i  B»  mneh  of  tbe  tlm  of  tbe  Conrt. 
•meal  HHMt  be  disnriased,  and  diwatwed 


B0LL9  COUBT* 
^^ftmur  T.  Boora.— iVoa.  21  tsad  28. 
UfAiUty  pf  Eaecutort. 
,nU(A«dbcte  of  *«  Battfiitm,  titat  to 
ifer*  to  carry  tm,  or  p^rmU  to  bt  eanitd 
wHk  M»  Pfx/fir^  of  a  TBttator  «M 
2ha^jjWre  owoAf- A»     cAa  awK  dktiiM 
tJiA^it^amiDir^atwnffiKniaftke  Wiil 
fern;  md  if  EaKUtorw,  ^ethmr  from  a 
t*  ama»  da  &Mt  to  tho  Ettptmt  of  a 
r^mt^mmim  Uhmm  tm  AmUffiaijr in  tko 
i  m  m.tm  (A*  Piwiajf  of  mpU^/inff  the 
Fife  Jkttmmr  m-  iVwfc^  or  for  Uker 
it4ob6  9»  mfkftdftJusr t^U^a thnr 

tPariofthe  Proptrt^-wupermittod 
tioh$ta^>U3iSndnt  Ti-adot  end  I'oi^f'4mm 
tdUktoem  tho  TukOtr't  Dautkand  ike 
l,mtdaU  iM*  Eaetwlm-r  wor* Umg  rimer 
\,tkmnk»Ptw1m  immmiid  wwemtitM 
UmiMqmityastoailtkt  ProporPt^Bkiek 
•fommmlatthe  Time  cf  kit  Jhmlk;  wiat 
tJmi  domwHk  it;  tMa  (XrtmultneeM  m 
jdatai}  amdvkatSk^tJujftook  fo^tk* 
'^nmtrimg  or  rtrnwimg  mim  P&H  of  it^ 
rMikaf  tkmr  wi^td  DefititU,  ik«gfwii0»$  Au9O 

tUiftkgmSodmnliomolifhtjUiUkrtkoCir-- 
to  ho  pMia  agmmt  tAt  pmmti  BmrO' 
'  tfa  Aanirikn,  mm  tk^  hmd  had  an- 
<f  gmtiff  flUA  SiiffiamaUem  at  fmiker 


tpml4ar€SrtmutmmeM<^  th*  Oimta:IHreO' 
gmm^tkat,  if  iHf  Matter  could  not  mUrfaO' 
Ittic  AfnMca  dtnettd,  kedtamld  kOoePoaer 
*ihtCiFmmilamee$  that  created  the  Difiomi^. 

i%iAm*a,  by  his  will,  dated  tbe  20th  AprH, 
r4Br|jTn^catBln'lc||[acie6,  proeaadcd  aafoUewa, 


\,  VBto  Biy  wife,  fw 


tefm  of  hermtaral  Hft;  and  after  her  death  I  deriae 
the  some  meoanig^  aatate,  and  buda  at  BaiUump- 
stdad,  and  after  my  decease  I  d«rta»  adi  my  fiwehold 
and  eopyhold,  or  castomatr  and  leaaehold  mes- 
snages  and  heredltanientB,  whataoerer  and  whereao- 
aver,  and  all  my  eqvitaUe  and  other  estate  and  In- 
tereal  in  the  contracts  which  I  hare  entered  Into  for 
the  purchase  of  the  land-fax  chaned  npon,  and  payable 
for,  my  Mid  real  estate,  bnt  saojeet  to,  and  charged 
with,  tbe  payment  of  my  jnst  debts,  funeral  expense^ 
and  the  leneles  herembefore  bequeathed,  to  the  use  oi 
my  son,  Joseph  Kirkman,  Thomas  Owen,  WitUom 
A^lin,  and  John  Rolnm^  their  heirs,  executors,  ad- 
mnriatrators,  and  ass^s  respectively,  for  all  socn  es- 
tato,  term,  and  interest  as  I  shall  bare  therein  respective- 
ly at  my  deecase,  upon  the  trosts  hereinafter  mentioned 
oonemlnr  the  same;  and  I  gtte  and  bequeath  all 
shuea  am  promfsaorf  notes  in  and  from  tne  Qrand 
Jane^n  Cuud  Nangatlen,  of  whldi  I  shall  be  po»- 
sessed  at  my  death,  and  all  the  share  or  shares  estate, 
and  inlemU  wbieh  I  bare  of  and  In  the  trade  or  bast- 
neee  of  a  brewer,  which  I  now  carry  on  In  partnership 
with  Jtim  Btttleston  and  James  Williamaon,  and  my 
books,  pietnres,  piste,  linen,  china,  hensehold  goods, 
and  haneefaold  fumilDie  of  every  kind  which  shall  be 
in  or  about,bothmy  dwelliDg'bonses,  the  nsnal  places  of 
my  residence  in  town  and  conntry,  at  the  time  of  my 
decease,  and  alao  all  my  stocks,  monies,  securities  tor 
money,  and  all  otbef  my  petaenid  estate  not  hereinbefon 
disposed  of,  subject  to,  uid  chaiged  with,  the  payment 
of  my  debt^  foiiaral  expense^  and  the  legpacias  herein- 
befbie  by  me  given,  unto  ana  to  the  use  of  my  son, 
Joendf  Kiikman,  and  tbe  said  Tfaomw  Owen,  willUm 
A«in,  and  John  BoMne,  their  bein;  executors,  admU 
nistnton,  and  asslgm  respeetivsly,  for  all  snch  estates^ 
terma^  and  interrats  as  I  tkaSl  have  therein  respectively 
at  iB^  decease,  and  according  to  tbe  several  teunrea  and 
qualities  of  such  estates  and  property  respectively,  upon 
tltetrosts  hereinafter  mentioned,  viz.  the  books,  pic- 
tures, i^te,  linen,  ohina,  household  goods,  and  house- 
hold fiinritnre  of  eveiy  kind  wMch  smll  be  in  bothtoiy 
said  dwelling-hoBses  at  the  time  of  my  decease,  upon 
tmst,  from  and  after  my  decease,  to  allow  my  said  wife 
to  hare  and  «njoy  the  use  thereof  daring  faer  life,  for 
her  own  absoluto  benefit,  without  any  control  miat- 
ever.  And  my  wQl  is,-  that,  so  smm  as  conreniently 
may  be  aftermr  deceuso,  my  s^  trastiees  do  cause  a 
true  and  ekantinrentoty  to  be  made  and  taken  of  all 
the  nii  booki^  pletufts^  pbite,  linen,  cfalna,  honsehold 
goods,  and  hooBwoM  fftrmiture,  and  two  copies  to  be 
made  of  saeh  invAitory,  one  to  b«  delivered  to  my  said 
wife,  and  the  ether  to  be  kept  by  my  trustees,  which 
last  copy  ^Mll  be  ngned  by  my  said  wifo  at  the  foot  of 
&  ree«pt,  thereunder  written,  for  the  articles  therein' 
specified,  at  and  twfore  ^e  time  of  ber  taking  poSBeasion 
tnereof.  And  I  deelare  that  my  son,  Joseph  Rirkraan, 
and  the  said  Thomas  Owen,  Wullam  Ashlin,  and  John 
RoUn^  thfArhein,  exMOton^  adnrinistratonk  and  as- 
rigns,  shall  stofid  seised  and  be  possessed'  of,  and  In- 
terested in,  my  said  estate  -at  BIn-Khampstead,  and  the 
said  hooka,  pictures,  plate,  linen,  cbina,  household  goods, 
and  bow^old  furniture,  (subject  to  the  lifo  estate  and 
interest  of  my  said  wife  tberein),  and  all  other  my  said 
fVeehcdd,  copyhold,  and  leaaehold  estates,  shares  and 
notes  In  tbe'GmiM  Junction  Canal  Navigation,  and 
pmmal  estate  whatsoever,  hereinbefore  deviBed  and 
oequoathed  to  them,  npon  tmst,  by  and  out  of  the 
rente  and  annual  inoeme  of  my  san  freehold,  copr- 
h(dd,  and  leM^ld  estates,  or  by  mortgiu^e  and  sale 
tbereof;  or  of  any  part  thereof,  or  by  alf  or  any  of 
the  said  means,  or  by  and  out  of  the  annual  pro- 
doeo  of  my  said  peraoBal  estate,  or  by  sale  or  other 
disposition  theno^  w  of  my  ])Ut  thersoi;  or  by  such 
other  ways  and  means  as  tt^  shall  thjnfc  fit  and  more 
adflnbl«f  tonlssandkvytbeaaiiof  aooefc.fortbebe* 
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nefit  and  portions  of  all  sad  every  qxy  chM  anil  children 
liTing  at  my  decease,  or  ttorh  afterward^  pother  than  and 
except  my  eldest  son),  equally  to  be  divided  b^ti^een 
or  amongst  them,  for  the  benefit  of  theifii  if  more  Uian 
one,  8har9  and  share  alike;  and  If  there  sliajl  be  but 
one  such  child,  then  for  the  benefit  of  eu'ch  only  diild. 
And,  subject  to  the  several  tmste  herelobefore  declared, 
I  dixect  that  my  said  son,  Joseph  Kirkmao,  ppd  the  said 
Thomas  Oireii,  WiUiatn  Aablin^  and  John  Kobins,  their 
execntors,  administrators,  and  assigns,  khaH,  stand  and 
be  noyseased  of,  and  interested  in,  my.  ^id  real  and  my 
aaia  resi^uaiylpersomd  estate,  'upon  trust  hy  and  opt 
of  the  rents,  issuegi,  and  annual  produce  thet^ol^  Or  by 
mprtgage,  sale,  or  other  disposition  .thereof,  or  of  ^ny 
part  thereof,  or  by  all  or  any  of  the  same  meana^  oir  by 
Boch  other  ways  and  means  as  they  shall  think  fit  and 
more  advisable^  to  ruse  and  levy,  yeftrlyj  one  aii&ui|^ 
of  366/.,  free  from  taxes,  and  clear  of  au  othe^  deduc- 
tions whatsoever,  and  pay  the  same  into  the  proper  hands 
of  my  said  dear  wife.  And  subject  to  the  trusts  herein- 
before declared  for  my  said  wife's  benefit  during  her 
life,  and  subject  to  the  jtayiiicnt  of  the  siiul  sum  of 
8000/.,  and  to  every  estate,  trust,  aiu!  interest  Iierein- 
bef'ore  mcntioiied,  and  all  powers,  provisoes,  and  direc- 
tions i^  this  niy  w-i)l  contained  respecting  m;^  said  real 
eatat^  and  my  said  Residuary  personal  esrate,  ,1  d^eclan 
and  ^(^tbat  mv^d  son,  JoBepti  E-irkih^'indTho- 
maa.'Oii'A^'Wii^  Asblb  aild  Johii  Ktibli^  th«ir 

ly,  ^  st^dMMaitf  We:i)4<i#^ 
in,  all'my  sAid'reiluij  alf  m^iteidbar^  perftlhal  estate 
wnatSoeTer,  in  trust  to  pay  to',  or'^iermit  and  suffer  niy 
8a£d  BOn',''Joseph  Kirkman,  and  his  assigns,  to  receive 
and  take  the  interests,  dividends,  and  annual  produce, 
and  the  rents,  issues,  and  profits  ol'the  same  real  and  per- 
sonal estate,  for  and  during  the  term  of  his  natural  life, 
and  from  and  after  his  decease,  suliject  to,  and  charged 
and  chargeable  with,  nil  dower,  right,  title,  and  claim 
of  dower,  nod  thirds  of  IVouiionch,  and  customary  or 
wido^v's  share,  and  thirds  or  moiety  at  the  common 
law,  or  byi^ae  of  the  Statute  6f  Distributions,  Which 
any.wideVdf  my  said  soA,  Joseph  Kirkniailj  'may  hare 
oiiaini  out  of 'and  frotd,  or  upon  all  or  any  of,  the  said 
leal  and  personal  estates,  in  case  my  said  son,  Joseph 
Knrlningn,  during  his  life  and  at  his  deatJi,  had  been 
■olntely  seised  and  possessed  thereof,  in  his  owii  Hsht. 
for  any  estate  of  inheritance,  or  otherwise,  and  had  diea 
intestate  and  not  indebted,  in  trust  for  all  and  every  or 
such  one  or  more  of  the  children  of  my  said  son,  Jo- 
seph Kirkman,  lawfully  to  be  begotten,  whether  bora 
in  his  lifetime  or  after  his  decease,  at  such  time  or 
times,  and  in  sdch  parts,  shares,  and  proportions,  and 
subject  to  such  conditions^  restrictions,  ana  timitaUons 
OTer,  to  and  for  the  benefit  of  all  or  any  of  such  chil- 
dren as  my  said  son,  Joseph  Kirkman,  from  time  to 
time,  by  ainr  deed  or  deedt  writing  or  writiius,  to  be 
by  him  sealed  and  ddiToed  In  the  preeenoe  o^  and  to 
be  attested  by,  two  w  more  credible  witnessea,  mr  by 
hia  last  will  and  testamott  In  writing,  or  any  codii»l 
or  codicils  tiiereto,  or  any  writing  puiporting  to  be 
his  last  will  and  teatament  or  codicil,  to  be  signed  and 
PubUshed  by  him,  in  the  presence  of,  and  to  be  attested 
pjr,  three  credible  witnesses,  shall  direct  or  appoint :  and 
in  de&ult  of,  and  in  the  meantime,  and  until  such  di- 
rection or  aj)pointment  shall  be  made,  in  trust  for  all 
and  every  the  child  and  children  of  my  said  son.  Joseph 
Kirkman,  lawfully  to  be  batten,  in  equal  snares,  if 
more  than  one,  as  tenants  in  common  and  not  as  joint 
tenuity  and  for  tiieir  respective  heirs,  executon,  sidmi- 
nisteatms,  and  asugns,  for  ever.  And  I  do  hereby  direct, 
that  in  ease  my  sud  son,  Joseph  Kirkman,  or  his  as- 
signs, shall  punctually  pa^  the  said  sum  c«  8000/.,  as 
portions  for  my  younger  children,  when  and  as  the  same 
portions  shall  respectively  become  payable  nnder  the 
weetions  of  tiiii  my  will,  and  every  part  thereof,  and 


the  interest  mionies  hertinafla  diieotsd  to  be jiud 
respect  thereof,  and  also  the  fud  snnyty  of  365Uoi 
said  dear  wife  for  her  life,  and  every  pot  thmo^ 
the  times  and,  in  manner  hereinb^ore  mentioned;  | 
imUl  default  shall  be  made  in  some  of  the  ludpl 
ments^  the  trustees  for  the  time 'being  of  tbb  nj  i 
will  shall,  from  time  to  time,  and  at  aU  Qmei^  pen 
and  suffer,  or  allow  my  a^d  son,  Jos^h  ^knu,  i 
his  aasigps,  during  lusj|ife,  to  receive  uu  take  ibem 
issues,  and  annual  prodpce  an^  income  of  nidi 
and  pe^caal  estate^  t^i^d'of  every  psrt  thet»t  {sa\nte 
herembefb'r^  mentioned),  W  and  foe  his  *»  tWoi 
Absolute  use  and  bene^^  Wi^nt  aiqr'lii^diiBc^a ' 
mptioOaOr  disturb^ea'wbatioeve^;  ffiivLmmi 
so^  Josepl^  Kirkman,  shall,  withhi^owwiift 
or  advance  tiie  whole,  or  any  put,    m  pbofta 
the  sud  sum  of  8000^  then  and  in  sach  att,njl 
tba^  extent,  he  shall  be  sud  remain  a  creditm  opga 
real  and  personal  estate  hereinbefore  made  liiUa  to 
rainng  and  payment  thete6f^  and  Ih,  or  hia  eneda 
administrators,  or  assign's,  dhall  a&d  my  km  fl 
amount  of  the  principal,  so  to  be  advutetd  bj 
raised  and  levied,  br  the  ways  and  meau  aforewLI 
and  out  of  the  saia  real  and  persoQsl  fiind,  to  Mi 
his  own  nse  and  benefit,  together  with  Um  nMi 
tiieseof."  The  testator  then  <Iurectedu)t«nit,a&K 
decease,  at  the.rate  of  31.  per  cent,  per  ShBtra.  b 
pa^  by  his  son,  Joseph  Kirkman,  on  sodiof  tti| 
titfiis  of  his  daughtraa  and  yonng»  maa,  ndBij 
sum  of  800d^.,  as  should  not  be  payable  at  the  toMj 
decease,  or  until  the  deat!h  of  his  wife,  whicbtnM 
should  first  happen ;  and,  alter  his  wifis'i  deoiaj 
testator  directed  61.  per  cent,  to  be  paid  on  thi||iHl 
so  long  as  the  same  should  not  be  pay^ioi 
^pointed  his  son,  Joseph  Kirkman,  and  w  f 
Thociias  Owen,  William  Ashlin,  and  John  Bob^ 
his  wife,  executors  and  executrix  of  liis  villi  f^' 
to  each  of  them  the  sum  of  100/^  on  conditim  of ' 
respectively  acting  In  the  trusts,  and  exeeolin 
but  not  otherwise.  The  testator  died  in  ^ 
1803,  and  hia  will  was  pnnred  by  sU  the 
named  In  it.  At  the  date  of  his  wiU  thi  toW* 
ried  on  the  brewery  mentiuwd  in  i^  in 
Trith  the  persrau  mentioned  in  his  will; 
to  his  death  he  became  the  puichaW  «  ■1'? 
neis'  shares,  and  he  carried  on  the 
death  in  conjunction  with  his  eldest  son,  Joqh  u 
man,  whose  name  he  associated  with  ^  ~J 
concern,   Joseph  Klricman,  the  son,  wst  tw  sw 
executor,  and  he  was  permitted  by  hii 
to  carry  on  the  brewery  till  Novemoer,  181^  ™J 
became  Imnknipt,  and  assignees  were  *PP'^'f''i, 
estate,  who  remained  in  possesMon  of  the  MWJ 
which  they  carried  on  till  1824,  *b«n»J'|*i"3 
having  become  dilapidated,  the  equity  « 
therein  WW  reUased  to  a  party  of  tbe  name  of  Uki 


who  had  a  mortgage  up<m 
partiy  of  4fi00f,,  tiw  balanoeof  a  f<mDer 
and  300(M:  advanced  in  1807  to  Joseph 
son.  The  execntors  did  not  appear  to  i«"J"J3 
steps  to  realise  any  part  of  the  testatoi'flpn>wwt<W 


the  canal  ^ares,*wliich  appeared  to  have  l**?^ 
hi  1810.  They  neghicted  to  take  the  inrento^flff" 

by  tiie  will,  and  no  part  of  the  tfta6e  «rW»J 
queathed  to  the  wife  Tor  life  appewed  towms 
ence.  It  appeared  also,  that  the  tc^^'^T^ 
had  expintd  in  Joseph  Kirkman's,  the  son 
and  that  they  were  asrigned  by  hun,  in  ISIV" 
liam  AshUn,  one  of  the  executory  «  «  •"^ri^!, 
debt.  The  execntoie  were  aU  dead,  I^oinM^*^ 
Ing  died  in  the  year  1810,  tiie  widow  ^Jf^JrZ^ 
AAiUn  in  1886,  John  Bobins  hi  Wt}^\'iiS 
Kirkman,  Oie  son,  in  Jane,  1831.  J^StSS 
tiie  son,  left  several  childien,  of  yhm  ^^^0 
man,  one  of  hfa  BODS,  and  two  dsagWfl^  f^ 
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flii  nit,  which  was  instituted  in  July,  IMS,  against 
^pmnal  Rpresentatires  of  the  executors  of  the  tee- 
Mar,.(ei(XDt  the  vidow),  and  the  other  children  of 
fgft^  fjtkma,  the  aoa,  and  his  ttaignees,'  for  the 
of  biTlns  thb  trusts  <tf  the  tctt&tt>T*s  ^n^U  per- 
iod prsjing  for  an  account  bf  the  p^rsohal 
of  the  testator  posNaaed  hj  the  extfcutots,  or 
batftr  t&eTr.wUful  default,  they  might  have 
I;  ioidiln  f(>r  ah,account  of  profits  realised 
(secutbrs  by  cartying  on' the  brewery  \v\l\\  the 
'!  assets; It  might  be  (kclaiiHl  tliit 
ifctaikr's  estflte'^^-as  entitled  to  the  benefit  of  such 
■still  It  also  prayed  an  acccmit  of  the  tt.^tiilur'a 
b^ii,  copyhold,  and  leasehold  cstatee,  and  the  dio- 
thero{>f;  and  tliat  tln'  defendants  representing 


estate  of  the  ISx^nloV" 
in  Chancerj^  ana  his  i 
<^  the  DlalDtifTs  In  'i\ 


ttefatorsmiiibt  be  cliai^ed  with  all  los^^es  resiilt- 
■^itefte  testat'ir'^  estate  Irom  their  wilful  neglect 
•  AAnlt;  and  that  the  amount  of  the  te3tiitor*s 
irfhirfital  and  personal  estate,  which'  ttiiglit  iuive 
iMToTiied  by  a  au(Bc4ent  inyestment,  thereof,  ac- 
flRfiBgtcthe  directions  ftnff  tr<pts  of  bis  V'ili,  and  the 
■-^'  lunMch  the  plaintifft  WrirtTMttl'tled,  might  Ije 
'.  Amongst  other  *hargetf  against  the  exe- 
one,  that  they  had  Improperly  converted  a 
"^"^  the' testator  to  one,  or  his  partners, 
;  into  a  debt  bf.500Ct/.,  3/.  per  Cent. 
[BsdIc  Annuities;  and  If.  was  also  charfted 
^'^Wufor  Robins,  that  he  had  received  a 
W  coiumission,  ft>v  business  dony  by  him  Toy 
'jestatt;  as  an  iiuctiyncei'  and  estate  agt-nt.  It 
llat.  the  executors  had  entered  into  a  coiri'^ 
with  the  younger  children  of  the  testutur,  in 
SCftS S9W)^„  to  which  they  were  entitled,  aad 
'sultt'in  equity  were  at  dif-r 
...... "jp^esemtors,  who  Jn 

ift  also  appeared^ 
lob^fM  had  been  admi- 
_!^^,'^^^iriT)ufe(r.  Th"^ 
i«'  prtynt  suit  c^nly  at- 

for  the  plaintiffs,  contended,  tliflil 
)Si  wne  entitled  to  thp  ^e^r^e  asked  for, 

I«  tile  widow  of  Joseph  Kirkninn,  the  sun. . 
^  -  J  -  utd  F.  lioyley,  for  the  jfersonal  representa- 


m.£  miti^im^. .  ,«8iduarv 

,po^^  brewery; 
esecnfore  were^'n^^^^'^  allowing  him  tq 
*^^_tl]e  Brewery.    TheiW  Tft*  mudi  ambiguity  ip 
fip,  and  tt^jesucntOK  could  nut  be  made 
(■o^jqiil  fide,         had  put  a  \vronj>  toH7 
it.  ,  I'hev  must  have  been  adviaed  lliat 
safely  pennit  the  eon  to  earrv  on  the  tiude, 
^     conversion  of  the  debt  of  -I'MOl.  8,,',  lo,7.  into 

•  Baiik  Anmiities,  the  circumstances  under  w  hich 
totik.|Jace  did  not  clearly  appear,  but  it  umst  lie  pre- 

"^^to  have  betn  properly-  doue;  and  as  to  the  coiq- 
charged  by  itobitis,  if  any  other  auctioneer  had 
■^fte  lame  business  for^^ie,  estate,  he  must  liave  been 
ItfWasa  c^e.ji^f  s^t.baj-dthip,. after  so  gre^M 
T^b'^fJ^ifeftJHrtjlM^.'Wi'ho  had  any  persoqai^ 
"ge  ef  tl^^r^^xrp        dead,  to  call  for  the  ac- 
JWNttd  inqpi^es  as^^  joe  by  the  bill.   It  would  be 
W^MBwlje.  to  give  satiatactory  information  or 
itiqin  re^^ciBig.  tjion, ;  apd  certainly  the  de- 
iti«Dght  not.  to  be  jchar^d  until  after  they  had 

*  ^portunitv  of  explaining  matters  in  tlie  .M;ia- 

kdLuwALB,  M,  R.— Iher*  is  mat  diCBculty  as 
^  M  hndsbip  in  this  case,  an  bo£  ndea.  The  bill 


seeks  an  account  of  the  estate  of  a  testator^  a  large  part 
of  whose  property  consisted  of  stock-iii-trad«,  who  died 
forty-two  years  before  -  the  filinj;  of  the  bill,  Harhw 
appointed  executors  and  tmate^  ontf  of  them  survived 
the  testator  thirteen  yeian,  the  widow  twenty-two  yfcara^ 
Ashlintweifty-font'' years,  Robini  twedty-eight  yeazs^ 
and  the  son,  who  wm  also  an  exeetitor,  twenty- eight 
>'ear8,  anci  the  survivor  dbd  In  the  month  of  June,  IGSl ; 
80  tbM  many  years  li&ve  elapsed  dnee  the  last  person, 
'who  could  h^Ve'lcflown  anything  penonally' about  the 
initlers,  died.  It  is  easy  to  ju'<]^  what  fiketibood  there 
is  of  getting  vaWbli  iiiforraation  snfficfent  to  enable 
the  Court,  with  a  feeKng  ttial  jusli<!e  is  done,  to  give  or 
refhse  anything'  that  ie  asV^d  on  ~8u6h  gn  occavioti  as 
this,  .i^he  Ces^tQr's  will,  haying  re^ar^  if  the  qUuaUon 
Id  which  his  p^operf^  was  pfaced^  U  attended  with  no 
little  oDsciiriljr;  ^thsDk  Chat  itie  Words  ofthe  will  kn 
such,  th^t/  (f  we  fiad  ho  question  of  the  trade,  the  son 
Joseph  M'o\Ud  have  .been  entitled  for  hU..J|^^. enjoy 
thf  leasehold  j^ropc^f^.  m  the  coiidition  j^Jf'Mg^  H 
fouiid^  and,  <■<  iHequa^,  t,ha|  i'c^nl4^&^.tfe«are  that 
the  trustees  and  exfiv^ji  b}^|^1ritMi  a' year  4fter 
Ihe' tcatator^^  dca£K  '^.^a^^ jf^nverted  .leMfj^ld 
uiion\oney.  It  if,^f)t  a;t,;En]|,nmik^, 
C}iihstai|cea  jUiat  Ka+e'beeri  stated,  that  "the  testator  did 
eoBte|nplft^  the  carrying  on  the  trade  hy  his  son,  but 
1  am  of  6pi^on  lliat  the  words  of  this  will  do  not  dig- 
liqctlj^  authorise  it.  The  conjecture  which  may  he 
piade  iif,  deriived  fi  oin  the  fad  of  his  not  directing  any 
sale  ,oir  itj  ("tlie  will  having  ;ne  speci.fio.  directien.  for 
th'at.purpose),  and  of  his  having  taVeh  the  son  into 
partnt^rs^b  ^yith  him,  and  carried  it  on  in  their  joint 
names.  'Juukt  ^ives  ruie  to  j^o  more  than  a  ccuyec- 
Ipre- buVthe,  Cpvrt  &n»fiV.^fr,?P^,ip^  cOfti^r' ' 

Wmiia  of  1^0  excepiipiv  Ift^fti  |w|i^9iTJ(e.s*Bni±flr^ 
carry  on,^or  to  pemit  to1«,o*i«ed  a,t;j<wy^ 


ber^  of  a  testator  which  they,hpl4.Hi  tj'"''ttitriere  ought 
lb  be  the  most  distinct  nqd  positive  ^jiitiiQtlty  and  direc- 


a  time.at  least, at  all;  accurdini;  to  their  own  statement, 
Itey jperiiiitted  the  son,  then  a  young  man,  to  possess  the 
whole  of  the 'capital  and  stock-in-trade,  and  to  use  the 
fcapital'bf  the  teslatoi-,  and  :i  portion  of  his  estate,  in 
parrying  op, that  traiK*,  ;u'>jei  tin;,'  the  whole  of  it  to  all 
the  risks  betoiitiing  to  trade  ;  and  tlio^  fit^f  ultimately 
fnm  in  0  bankruptcy  oCtlip  spfl,,^?^^^  m^fW 
whiph  that  phicn  haq  ^ei^^h^,  j>jroperty,/^f  the  usta- 
Y>v  became  vested^  the^aMgn^^pf  ^^p.  I  do  not 
Uitend  to  C88^  My  impoiuioj^'  !tn6ae  gentlemen: 
considering,  the  words  of  taii  yiij\t,  they  may  haye  been 
(as  U  suggefrtcd)  advised  that  tiey  miyht  safely  pennit 
yiai,  to  be  aonc  ;  or  they  might  have  been  advised  that 
waa'a  c(o^btfuI  point  wheLlier  it  was  allowed  to  be 
done  or',jiot,by  the  will,  and  that  the  only  mode  by 
jffhich  tjiey  could  relievo  themselves  from  risk  was,  to 
olitain-^iQ , direction  of  a  court  of  equity.  They  may 
bpvebeett,advi3t'd  tu  that  effect,  under  circumstances 
which  often  ii>duci'  trustees  to  undtirgo  risks  to  which 
they  OWttht,Devor  iv  have  been  exposed.  So  much  of 
doubt  theM  might  be  on  the  question,  and  bo  much  ex- 
^ns^  in,  gating  the  opinion  of  the  .Court,  that  they 
may  Ipav^^d  they  would  rather  run  tlieruk  to  which 
i^'ey  we^  i^jqiflseid'^bAn  put  the  tes^ftor's  estate  to  ex- 
pense. Siich>  coiusei8cdmpaa«i(>D4t«^an,dcqWdevate; 
Dut  if  it  went  the  course,  of  proce^dlqg  Jienen  it  eannot 
be  used  as  an  argument  that  they  axe  not  tp  vndertake 
the  rfsk.  They  could  ^ot  be  f j:cub^  by  frqm  the 
risk,  because,  if  that  «exe  the  ease,  they  voluntuily 
undertook  it.  Some  part  oiF  the  testatorfs'  property 
was  engt^ed  in  trade,  and  some  part  was  not.;  and  I  ana 
of  o^mn,  that,  notwithstanding  the  great  length  of 
time  which  has  dapsed,  the  plutatifiB  are  entitled  to 
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bare  this  natter  fiiU^  inaiUnd  -  into.  At  the  nme 
tiwil  amaleoof  opUioSftkatt-ooMtdeiriiigtiiatallthe 
axeevtois  an  dcadF—tbitt  thM«  is  DOMnon  juw  living 
who  can  ptrseiiaUy  give  an  Mcoant  of.  th«  matteiv- that 
lU  who  are  here  are  Btnui|;en  to  it — the  exectrtorsiikay 
Tvy  xmmoaitfy  waiit  a  declttraUon  being  node  agMnst 
then  at  this  tune,  and  may  desire  thai  they  may  haive 
tba  meen^if  such  meant  can  be  iennd,  (thoagh  we 
do  not  know  where  they  are  to  be  dtfired  frein)—of 
giving  every  possible  explanation  which  farther  in- 
^niiy  may  aion)<  I  tliink  the  ^aintiffs.ara  entitled 
to  have  an  aocoont  and  iiuHiixy  as  to  .all  the  property 
-which  tlie  taitatoK  poeseewd  at  tjie  time  of  hu  Math ; 
what  the  axecntors  and  trustees  bsrre  done  tiiih  it;  the 
dromnatanees  in  whicb  it  vaa  placed;  and  w^iat.atopa 
tlM7  to<^  for  the  pnqieie  of  leoavwia^  or  reoaiTWg  any 
pan  of'tbe  pmpertr,  if  they  did  futythivg*  it  am 
•finid,  looking  at  ujieh*  anawtf^  they  did  noubii^}, 
whict^  without  th«r  wilful  defaull;,  thay  night  have 
laoeiveiL  With  reepect  to  all  the  other  mattere,  they 
are  not  much  diluted;  and  thephuntiflb  aie  entitled 
to  the  same  inquiry- abant-the  eQBY.6itod  4ebt»  tha  io- 
Tentoty,  and  ao  on;  -andip  «11  these  things  the  Master 
onght  to  have  liberty  te  atate  ipacial  «ir«9mitanois»  in 
oroer^  so  far  as  he  can,  to  get  oat  what  w«n  the  iiMta  of 
the  case ;  apd,  to  oooae  to  eo^e  aatipfactoiy  oonrdttsian, 
J  think  thwe  ought  to  h*  in  thisaase^  »s  there  has  hasn 
in  otbers,^  a  direetion,  that,  if  the  ALuter  oannot  aatia- 
faotarily  take  the  inquiry,  he  shall  have  power  to  atote 
tha  ciccuButanoas  that  Knat4  tha  difficulty,  in  wder 
that  tboee  cimimfltAnow  awy  «Mie  bevsafter  Wom  the 
Coort.  -   


3)ima,  reported  ante,  p.        ta  the  16tb  lineof  the  2Dd  co- 


VICP-CHANCEWiOIt  OF  JENGli-ND'S  COURT. 

WannOBtwr «.  ^AMox^Mpril  28. 

Power  «gipm4aiato  a       Bitat6-~^tor^ajfe     tA^  te- 
narU/br  JA^ 

ShuUet.i^ a  Settlmmt  had  aPower  e^iuwitfn^  certain 

tfttA  a  Power  of  re-aellu^  the  Lands  purthe^d*  with 
■  the  CoMnU  of  Sir  H.  <md  I^djf  who  were  evc- 
eeiitiv^  Temfite/or  Life  under  the  Settlement.  Lmde 
having  hecn  tubHUyied  fw  One  of  the  Mettled  S%m,  the 
L&fatJE$tate  being  in  the  TVutteeet  Sir  H.  E.  oonetged 
alThis  Estate  in  the  jKu-ticuIar  Sums,  and  in  all  the 
Monies,  Funds,  and  Sie«ui:iUea,  Messusges,  and  Here- 
ditamenta  into  the  Monies  Funds,  and  Se- 

curities comprised  in  the  Conveyance  then  were  or 
thereafter  might  be  converted,  to  a  Mortgageet  with  a 
Power  e/  SaUt—H^,  that  this  Alienation  did  not 
dMtrojfmr  H,  E.^i  Poteen^  contenting  to  a  Sale  cf 
the  Lands  6y  the  Trustees  under  the  SeMement. 
'Sb»  bUl  was  by  a  Yendoi,  the  aurvivins  trustee  af  the 
m«in«ge  atitlenent  a£  Sir  Howard  .and  £4dy  £lpl^- 
-it«a^,i^Bst  purt^tawn,  who  were  tou^eaa  of  Uie 
mfaoMga  aettlanMot  of  Ur.  Edward  Wabatar  Wbiitlnr, 
fig  theapedfioprformaaaahy  the  latter  fcvnsteea  of  an 
•greeoMntfor  the  pamha^e  of^ oertain  lands,  wluch  were 
flobiect  to  the  tniats  of  the  first- mentumed  aetUement. 
By  thataetUemmt,  dated  tha  28th  SwUnb«|r,  J82S,  it 
was  deolarad,  that  Btothnan  and  .Haqbert  Cuctws,  thd 
trastaea  therein  named,  should  stand  poMweed  of  (amaag 
nther  jBOBiea}aBamof  l(^OeO/.,jacared.tothem  t^ldie 
bond  of  Sir  Howard  Elphinstone,  and  the  eeeurities 
open  which  the  aame  ehomd  for  the  time  being  Ik  in- 
Tsated,  upon  tnuta  for  £ir  Howard  and  I«ly  £lphin- 
•tooa  ausoessive^  for  life,  with  remaindM-  fw  the  benefit 
of  tbaxhUdMa^ii  tbemuviage;  and  power  wasgiven  to 
the  tffwtae^  tt  the  n^Mit  vf  Sir  4«ward  «nd  UAy 


Elphiiistane,  ud  tha  nmiTox  of  thsa,  te  isU  li 
aanw  tnwt-monisa,  and  to  invNt  the  suns  iathti 
chase  of  lands,  wJUeh,  when  poiebassd,  it  «ai  dad 
should  be  conveyed  unto  and  to  the  us  ^  tka  tau 
their  heiis,  execotors,  adnunialratan,  er  emffm 
oordii^  .to  the  t«DVi«;  and  Aca  feUowed  s  mij 
that  the  trustsm,  their  heirst  aheidd,  wUhUtat 
of  Sir  Howard  and  LaS$  Etphinttme,  dmsf  thm 
A«M,;and  after  the  deoeaae  of  cither  ttf  4hsB,  will 
consent  in  wdtiog  of  Ihe  aorriTor^snd  rfUrtbt^ 
of  each  survivar,  at  the  ^sention  of  the  lnHte%« 
the  said  iamds,  end  stawi  pemssed  d^fmd 
momy,  upon  the  tsaata  which  wenU  bs  tkai  aMj 
in  the  said  trusfc^nonies  if  tike  sa«a  Martid 
caUad  in.and  invated  u  afiwaiaid;  n*jlM| 
fltand  that  the  landaaala  hapnrshiiAiifciJ 
■aaBtinw^  >be.  canridarad  u  peMoasl  ai 
vsnla  appttad'in  the  aaattft'nwmer  ta  tfa«  iitmtil 
trnst-nuniaa  wonld  ban  bean  in  esse  tiun-lud ' 
■eonvmien  int«  nal  artaU.  The  »ttlaHBti 
Hawnrd  npd.L»dy  fitphiBBtoBl^  diuioa  tlnir^t 
a  power  «f  sfwolntiag  new  tnstscs  by^ 
4antia«aef  the  7thand  BUi  October,  183a»ii 
iion.flf  the  deHvory  no  by-thatontssdieSrl 
Elphinatone,  of  bis  before-mentioned  bond,  huMfl 
te  theas  oertain  frcttbold,  eoayhold^aajlisiijrtH 
ditamwits^  of  which  h»ai»sabeohrtely  iiisii 
ad,  MbjacLaa  tio  part^  to  a  martgige,*faidi  WIMN 
nauted  to  diadhaigtv  and  4id.aoe«iidiadl:^'i 
pay-off,  and  by  an  indantttn  of  tbsAi 
IsgaleslateintbankairteagBdfaaMdUsMntsi 
tothatmetaas.  fisraniadteturaof  tMf 
Sir  Bowandaanveyad  all  kUU^amimr, 
trntanest  of  and  in  the  eaid  sumi^lMfSOL^e 
eommriaed.  ta  the  eettlemmtf  add  ofwdiaA 
^toeks^fw^Os^  and  semritiett  ateanogie,  btit,  ■ 
md  her^tameHte,  /reehotdy  leaseheldi^eai' 
Muh'e/MAtf  moN  A»>  moots,  fuMdsy  andsamediH 
mestttomd,  tmdintemded  td  be  ihtnkiaedf»m,0i 
the»,  or  tti^  p>axt  thereof  fsspaiiteehf,ihm.\ 
or  at  anjf  ft'we  6r  Hmea  thereefter  mim  ih* 
chan/fed,  unto  William  Cowbaw,  V  " 
for  tlie  sam  of  £600^  and  interest,  wl ' 
in  default  of  payment ;  aDdbyanind 
July,  uaB,uideffsad,apQnthatoftfae: 
all  and  aingalar  the  property  compnssd.itJ 
fay  the  Intttf  indtttnn.was  laade  essa 
H«MB«i  Elphinstone  t»  Cowbum  fcr  tbs  I 
of  a090L  and  ittterat,  and  a  new  P*«v<f  ■»>•> 
tag  iba  whole  amwiat  of  SfiOw.  sai 
therfeby  given  to  Cawbttra.  By  fa  '>^^^3 
1st  February,  iBiAt  raada  between  SirH*«wJJ 
etoae  of  the  6fst.ps*t;-CowbHra  ofUiejMBada2 
Theiaaa  fiowdlar  af  the- third  part,  s8er  moWJ 
the  befoee^ntioned  &ml,  and  other 


tber  sainDf  moh  to  S«  flewaid.  dacleiidJ  

bom  should  etand  noassasad  id  the  ■■■■^'S 
debt  of  74Mr.Sai6d.,aad  thatecoritiM  fttWigg 
tmat^Bi  la  410001.,  for  Bowdkr;  and  fcr""" 
nantad  saparaiely  with  Gowbnn  and 
itttereet,  dividends,  annnal  produce, 
thereof,' and  of  all  frmhold,  cop^bold, 
hereditamenta,  md  all  and  dugular  wmj^ 
eomprisedin  the  indenture afJaw^ 
forth  he  a  eeourlty  for  and  be  ebarged  Vr,^JSi 
of  the  said  snma  raspaetively.  ^'^y^^^l 
20th  No«emher,  1846,  fiir  Howard 
andothereelateatUlinierminiltel(K<>OI^ 
monies  before  referred  to  as  eenprind  w.ty^^ 
and  M  the^eehold,  copyhold,  aarf  -23* 
mdpremitetfmtehaeed'mithfartttifeii*^^^ 
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fftftr^  iktrat^ttfrn  mtiOiotudf  and  Air 
1  alMM  «w  wiwti'  asti^nedy  mert  or  wtUf  or  at 
n  Atrmfiar  mifkt  m,  etnvmUdf  gabjeot  to  Cow- 
iMi  Bowdkr^t  aeewUies,  to  Edward  Curteii,  bj 
'  MBij^  nd  indemnity  for  aod  in  Nspeet  of 
iw  tbm  doe,  or  whloh  night  become  doe, 
Ss  Howard)  to  Edward  CurUls;  and  a 
tmu  givm  to  Edward  Curtei*  aooordinsly. 
.p— jttiii«  «f  the  SOth  HarclK  1847,  £dward 
viuk  a  tmufcor  to  himnlf  of  Cowlnini's  aad 
I  bdoit  mmtioaed  aeoDriiies. 

xtftlM  Sathand  30tb  Jaaaarjr^lSSet— 
u«  coataining^  a  miu),  that,  In  e»r- 
» www  flSttMiwd  la  ths  MtUementr  iho  tiw- 
^inwlMl  th*  1010002.  in  tbe  piinlutt  cf  oer. 
ltiMti-(b«pUihtlff  b«d  bMB  aj^pAintod 
rind  Udy  ElpUMrtoiM  •  tmste*  of  the  Mt> 
■iiOy  with  Hvbsrt  Cnrtcifl,  in  di«  i^aee  of 
I  «4to  wwt  ihm  abonk  to  l««v«  Eagland,  aad 
tbad^beM  cmttjwi  ia  and  va^ad  » the 
^-Cvrtdi  ufOD  tha  tvoata  4f  the  wt- 

Sir  Howard  Etphinatone,  who  was 
■iaioQ  of  the  tmatoMy  in  potaeaslen  of  the 
tt»  the  ttwU  of  the  eettlemestyentered  into 
iirith  WhIatlevf«T«aaleto  Um  in  fee- 
t|«rtooftheaeUttd«;  andiA>tbeNorea- 
j*  wnikraontmat  traa  made  betwVM  them 
taUWeul  pMftiomof  theaaaielaud8,aad 
w  tfwupca  tot  into  pwwaoioo,  bf  Sir 
of  the  Unda,  thi  nbj«et  of  Umm-  eontmla. 
M  of  the  ElphintVM  aettfement  had  no 
I  of  Uwe  eontracta  nntU  some  lit^  time  after 
TbMD  entered  into  by  Sir  Howard  BSphinstone. 
on  bewniiig  avue  of  theto,  ther,  in  Oetober, 
|2^««d  iato  eommanicotion  with  Mr.  )|trblattor, 
ngh  tiwr  deelined  to  adopt  th«  ooatraote  en* 
>  bj-  Sr  Howard,  altimately,  by  a  letter  of  the 
'  vylM?,  cod  with  the  oontfeat  in  writing  of 
ttd  I^dy  BlpUnitene^  conelnded  a  n«w 
"i  Urn  (Whistler)  fnthoaale  to  him  of 
^ONtion.  Od  the  Wthof  the  aame  month 
lCMi%  the  plaintUT*  oo-truatae,  dicd^  It 
Naiad  thatrtb««OBtnct  had  been  made 
'  with  iteCsiAiM  «»  tim  inTtatwnt  of 
rfMtMliB  the  dafcndantaat  th«  tnntaca  of 
iMMlMHBAf  t&ey,bow6w,aaeaohtnute«a, 
'*>mdadi^tod  tba  oontiaot.   Upon  the  inrea- 
tU  Htle  m  objectton  waa  raised  hy  the  de- 
V*  opreawd  in  \Mx  answety  the  power 
[  to  aaabi  by  the  tmateee^  ai  required  by 
M  aettlenent,  and  thereby  veated  in  Sir 
^nd  I^y  Elphimrtona,  was  a  personal  power 
"  i«  in  Sir  Homurd  appendant  to  his  llfo-in- 
'  the  leCUementf  and  in  law  and  eqaity  ex- 
aad  destroyed,  and  no  longer  validly  exer- 
»|f  his,  by  raason  of  tiw  alienation  of  his  life- 
'  nd  sot  by  law  validly  transferable  to,  or 
MntMUe  by,  the  alienee  of  such  life-interest  | 
[  iiM  thrt  a  uke  or  a  rimilar  qnestioaarosfiuoaL 
"i^  trf  tj^  jatrw^of  appi^fglma^t  .fff  .new 
".ttt  tf""  a^iem'ent  hy  Sir  Hovwd  and 
_  itnt,  aHir  the  above-mentioned  mortg^ 
ward    hia  Iifa>uit8rest(  and  U>ey,  t)ieref}re, 
MMM^ete  the  costcact.    Under  these  cir^ 
rtUpSijtit!^  in  January,  1849,  filed  the  bill 
>  fKaat  Mt  for  a  spedfie  perfonnaMa.   It  ap- 
^  thit  Edward  Cartais  was  willing  to  owicvv  in 
tnyiace  to  the  defimdante. 
'  "  md  ^mu,  for  the  hill,  oontsaded,  thai  Sir 
^  -i  %hiastaiM'a  aUcaatioa  of  hia  lifc-inteieat  did 
iRBi^iilf  |Mmt  Uftg^viiV  araUd  conaentto 


the  exercise  by  the  trustee  of  the  power  of  sale,  or  him- 
self Mcerciring  the  power  of  an|wUiting  new  trasteeiL 
oontalned  in  we  aeUIement ;  ana  they  cited  and  nrferrad 
to  Badkam  t.  Mm,  (1  My.  &  K.  S.  C.  at  law,  7 
Bing.  685);  Finema  v.  BmifWy(9  Vin.  Abr.  432,  pi.  10); 
Rmr.  BtMehyy (Doogi. 878);  Zof^v.  ie«nHn,  (£  Sngd. 
Pow.  039,  Append.  No.  2,  6th  ed.):  TVm//  v.  ifarjiA, 
(3Bing,31);2>aeter.ilMil,(M<Cl.  &T.58);  Wal- 
Meslr  T.  ArtMrNMA^  (Coale,  Hartg-.  4186,  Append.,  ftad 
ed.)» 

Jt  Paritr  and  Roffrrtj  forth*  d^arndantf.--We  are 
ttot  only  willfng  bat  anxhwe  pnrohaaers.  Bnt  H  ap- 
pflan  to  OS  that  Sir  Howaid  Elphinatene'e  power  of 
eonisntfng  t*  a  sale  by  the  trtwttes  of  htr  settlement, 
by  whitdi  eoftaent  only  ean  tha  trust  for  sale  be  oaDttl 
into  esieteDce,  bMng  in  the  nature  of  a  power  aimendant 
to  his  JUfe-cfltala.  has  been  deetmyed  by  bis  alienation  oT 
ABle^aEeTTna  otiber^de  have  att«mptod  to  distln- 
fliitah  between  a  pgwer  to  be  weratejl  by  Sir  Howard 
hfatasslf,  and  a  mere.coninit  byhlin  to  tbjijKCttln),  of  a 
poi*«r  TMted  in^another.  In  the  first  ease,  they  said, 
npon  his  drparttnj  wittt  his  life-astate  hb  power  would 
han  gone,  but  not  so  hife  powvr  of  consenting  in  tha 
second,  whieh  U  Uie  pnsent  caae :  aA  the  text- writers^ 
ho*c^er,  s«em  to  consider  that  aq  gych  diatinetion 
exists.  (1  Sugd.  Pow.,  «.  63,  pi.  4;  pp.  71,  72,~pr. 
8th  ed.)  li  waa  then  eafd,  that  a  joint  power  vested  in 
husband  and  wife  could  not  be  destroyed  by  the  act  of 
the  huiiiand  only :  bnt  tkia  Is  disposed  of  by  ffole  v. 
Rpottf  (4  My.  6t  C.  187),  Then,  with  remect  to  the 
appointment  of  the  plaioUff  as  a  tnistee,  there  is  tiie 
same  ground  of  objection,  (1  Sngd.  Pow.  pp.  66,  97, 
71—74,  6th  ed.)  Sen  v.  BiUJid^  (OougL  ^9)  is  a^ 
inetaaoe  of  Lo^  Mansfit^s  hiiporting«qnitable  notions 
into  a  1^1  case,  and  stands  alone.  In  T^frreO  v.  Mar^ 
(3  Bing.  31 )  and  ZMtvto  r.  Bkth  (M^el.  &  Y.  S8)  then 
was  omy  a  conveyance  for  a  term  by  a  fine,  in  whidi 
the  iriie  joined,  and  the  qucitTon  was;,  whether  the 
poww  waa  lib£  de«tr«ved  by  the  Am,  hot  m«rdy  by  the 
ctmv^amoe.  [Th^  also  tNerraa  to  Su|^<  Prop.,  p.  fi20 
et  seq«pl.  2.T  .  ^ 

TheYicK-CHANCELLQR,  iQ  the  course  of  the  argument, 
observed — Edward  Cartels  seems,  on  tlu  face  of  nis  ooa- 
tract,  to  have  token  a  convertible  thing;  so  that  necev- 
ssrily,  npon  the  formal  language  of  bis  cotitracL  it  was 
matter  of  indifference  to  htm  tnat  what  he  had  oonght 
should  afterwards  rat^n  the  chaneter  which  it  then  lud. 
[Hie  Honor  here  read  the  operative  patt  and  tlie  parcelf 
of  the  indenture  of  the  20th  November,  1846,  and  con- 
tinued :— 1  Curtols,  therefore,  look  a  nfe-lntereat  in  * 
transmutaole  property ;  and  Sir  Howar<l  himself  dosa 
not  stipulate  tnat  ne  had  a  life-Interest  in  land,  but  only 
in  that  which  might  have  the  property  of  land  oT  monay. 
It  was  a  oonrayaoce  of  the  thing  as  it  waa  and  it 
might  be. 

Betkell  was  not  called  upon  to  reply. 

Vicb-Chancullob.— It  appeard  to  me  rather  a  plain 
question.  With  taspect  to  the  l^al  estate  there  15  no 
doubt;  and  with  regard  to  that  species  of  power  which 
Sir  Howard  had,  to  give  consent  to  the  execution  by 
the  trustees  of  the  power  of  sale,  which  was  vested  In 
the  troatees  provided  bis  consent  fdioald  be  given,  it 
seems  to  me,  that  such  power  aa  ha  had  to  give  ctmrnnt 
is  ju>%  alienated  of  destroyed,  'whan  the  ray  fiw*  tha 
iransac^n  shews  ^t  ii  was  the  Intentitm  Mtwem  hbn 
and  tha  purchaser  that  the  thhw  purebaaed  sboiild  re- 
tain its  c<Hivertlble  character,  wnieh  it  c<nrid  only  da  if 
Sir  Howard  should  give  his  consent.  I,  therefore 
think  the  title  good^Dnfarey  tiot,  under  tkg  ctmim- 
ttamee$  0/  the  ease,  havma  rmard  to  Me  laiMwiffe  of  Ae 
deede  of  mortgage  and  sou  oftke  life-Mate  of^  Howard 
ElpMutone,  ke  (Sir  Howard  J  ii  eHU  eapabk  of  giving 
a  ealid  content  to  tie  aHenmon  fy  M«  MHtew  0/  the 

*  And  m  /mm  v.  Whmotdt  (S  Heel  &  W.  CU). 
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landt  in  gutstion;  and  dacrte  a  specific  ptrformanct  oe- 
eordtM^:  andy  £|Latkttal«<<^  paridtt  arc  retpecUvefy  to 
beart/Mrowneottgo/tMimit.  Liba^u  applj/ gatenU^y. 

VICE-CHANCELLOR  KHIGHT  BEUCE'S  COURT. 

In  re  The  NisteR  Dais  Iroh  Courxitx.—Mt^  8. 

Form  ^  Cbfly>n»ni««  wi^cr.  ^  JmnlhtUtd.  Gi^tpasin 

.  JTMiV'tf' 4c*,  J  348.  „ , 
A  Perwmyhama^bem  placed  m  fie  jMii^Contr^t^rw 
as  Etiaeutor  and<  iDevme  of  a  dvceofed-  ^hareho^er^ 
propo&td     ^iet  a  Qmprsmise  with  |A«  Qfitial  M^- 
nageratto  Oalla  and  Liahilitit*,  andtthejfatisrhamt^g 
apprxried  of  the  Termty  tka  Court  cowj/Srmed  hU.Jttport. 
ThiB  case  eland  «n  npon  piotion  to  conficin  the 
Master's  repjntj  approving  of  «cDii^Mmise.  '  The  ap* 
plication  was  made  od  l>ehuf«f  Marik  Ann  Hng^to. 

Jl  Bai^  tttppol'leditbe'Biotioja,  nikich  wai  nnopposed. 
The  report  was  in  the  following'  worda-it—"  Master's 
0£Beei  SottthMapton-bniUingflj  2nd  Mev,  1849.— In  the 
matteif  of  tlie  Joint-stock  Compani^  Windio^np  Act, 
1848,  and  of  The  Nister  Dale  Iron  Company.— I,  James 
William  E^rrer,  £sq-j  the  Master  cliai^ed  with'  the 
vinding-np  of  tfaeaflairs  of  ^b^alMre-mtntaoned  Iron 
CoBapsny,  do*  at  the  reqaest  of-  Maria  Ann  Hnghee,  of 
the  city  of  Glonoester,  the' widow,  execbtti^^aod. devisee 
of  the  Rev.  Thomaff  Sinfrt  Hughes,  deoeased^  who- was 
the  holder  of  268  sharee  iitf  the  saidOinnpany,  certify,  that 
the  official  manager.of  tiie  sud  Company  has  brongrht 
in  before  me  an  agreement  entered  i«to  between  thei 
sold  Moiioi  Atfn  HugheS)  as:  such  execatrix  and  devisee 
as  aforesaid,  md  Uie  taid  official  manager,  for  a  couf- 
promiaa  of  all  ri^t  oi  litle^  daim  er  demand  whatao- 
cver,  wlnoh^tbe  Mid  Company,  or  the  official  maai^ 
thereoff.liai^ flvmayimtafter  haTe^on  bc.enUUed  to, 
umlnki  tbe  «ilate  «r!the«dd!FhamRB  Smart  Hughes,  aft 
toe  holder  of  fZ6d'BUares  imtbesaid  Company,  upon  the 
following  temis:  that  is  to  say,  that  the  sum  of  290(W. 
shaH  be  paid  by  •said  Bfana  Ann  Hugbofrto  the  said 
official  roaqagert  iil  ^isdtarge  ef  all  liability  of  <the 
estate  of  tbe  paid  Thoma^  Smart  Hug^es  inirespectof 
the  present  «alii  by  thQiiMtahaents  and  a^  tUe  times 
followmgc  tliat'i»t«^y,the  snm  of  1000^  on  the  con- 
fimtatloD  of' this  tompromise  by  the  Master,  and  the 
tlnliw  leOOl.  on  tbe  30th  day  of  July,  1849.  That 


the  saM  l^ia  Ann  Hughes  shall  immediately  take  the 
proper  steps  to  obtain  the  oonfirmatioo  of  this  compro- 
mise bj  the  Court  of  Cfhaacery,  to  which  the  siud  offi- 
dal  duinant!  shall  appear  and  consent  i  and  that,  imme- 
diatdjf  nrah  eonfirmadon  is  obtained,  the  said  Maila 
Ann  Hi^es«haU  enter  inte  a -proper  deed  of  eoveaant 
urith  ttie  sold  offidsl  manager,  Uia^  in  case  of  any  fur- 
ther call  bfaing  made  apon  the  contributories  of  the  said 
Comnany,  she  will  nay  sach  calls  upon  the  estate  of  tbe 
said  Thomas'SnuntHughe^tokhe  extent  of  the  further 
snm  of  lOOIMLr  apd  shall  execute  a  first  chaige  upon  the 
estate  of  the  saii  Tnomas  Smart  Hughes,  to  secure  the 
performance  of  sach  covenant ;  and  also,  that  a*  the 
above-misntioned  sums  are  proposed  to  be  paid  in  full 
discharge  of  all  liability  on  the  part  of  Uie  said  Maria 
Ann  Hughes,  as  snch  execatrix  and  devisee  as  aforesaid, 
or  upon  the  estate  of  the  said  Thomas  Smart  Hughes, 
the  said  Maria  Ann  Hughes  shaH  not  be  c^ed  upon  to 
pay  any  sum  beyond  uie' first  2000/.  until  after  the 
debt  owing  bv  the  satd  Cmnpany  to  'Lake  Jones, 
whioh  tbe  stf a  ThomM '  Smart  Hughes  jeiqed  in  a 
nauitle,ha8  been  satisfied;  and  that  the  Hdd  Maria 
Ann  Halves  shall  be  entitled  to  lecover  from  the  Com- 
pany any  smns  which  she  nwy  he  called  upon  to  pay 
in  respect  of  that  or  any  othec  goarantie  or  liabili^  in 
reqwet  of  flie  said  Company,  or  deduct  the  same  nom 
the  said  further  sum  of  lOOOiL  proposed  to  be  paid  by 
her  in  case  of  any  further  call  b«i^  mftde  upon  the 
oontribntoties;  the  s^d  terms  bring  offered  by  the  aoid 


Mara  Ann  Hughes,  and  being  accepted  by  tlu  udof 
cial  manager,  as  a  comproinise  of  all  ru^t  or  title,  dai 
or  demand  whatsoever,  which  tbe  ssiaCompanjiOTt 
ofKoial  muiager  thereof,  has,  or  may  hereafter  luTe, 
be  enUtled  to,  against  the  said  Mana  Ann  Ho^ua, 
such  executrix  as  aforesaid,  or  against  the  tatate  oft 
said  Thonuu  Smart  Hughes;  deceased,  as  tbe  bolder 
such  shares  as  aforesaid,  provided,  the  said  comptoni 
was  approved  of  by  ine,  and  the  same  was  withmit  js 
judice  -to  any  right  <^f  the  aud  Compaay,  or  the  a 
official  manager,  at  any  time  to  enforce  ujmatof  tl 
balance  of  4036/.  ^$.  Qd.  in'  respect  of  the  pmeiit  oi 
or  so  much  thereof  as  should  then  remain  dac,  ia 
the  sums  so  proposed  to  be  paid  as  aforettid,orQtli< 
of  them,  are  not  paid  to  the  said  official  man^b^ft 
said  Maria  Ann  Hughes  at  the  times  befort  aeatuae 
reject!  rely,  or  in  case  the  said  chaj^  on  tbetiUU< 
the  said  Thomas  Sipart  Hughes  was  not  do];  mid 
according  to  the  stipulation  therein  contuned  udai 
said.  And  that  I  have  be«n  attended  bvthenncfii 
Bolieitots  to  the  said  official  manager  ana  the  wdlU 
Ann  Hughes,  and  by  Messrs.  Tuson  on  bchiffattt 
contributories  of  the  sud  Companv,  repraeaki  1 
them,  and  by  Mr.  Batty  on  behalf  of  Lake  Jow>;  n 
after  hearing  what  was  allqi{ed  by  the  peroil  pnfi 
respectively,  and  reading  the  affioATit  of  In 
Wolfe,  mode  in  this  matter,  and  sworn  t>n  the  20tlidi 
of  April,  1849,  and  the  examination  of  tbe  oSeiil  a 
nager,  taken  before  me  on  the  25th  April,  18^  I  ha 
approved  of  tbe  sud  agreement  of  cempnai^  ■ 
have  dgnifled  the  same  by  writing  sneh  af^wndiin 
margin  thereof.  And  I  direct  that  this 
port  shall  be  brought  bpfor6  the  Court  »y 
Maria  Ann  Hughes.— J.  W.  Farrer.** 
The  report  was  emfirmed. 

In  re  The  St.  Geobob's  Steam  PiOtB  Compjkt.^ 
June  7. 

Joint^ttoei  Companieg  H^indtH^-up  Aeti  IBiMMi 
butory. 

A.  bought  J^are$  in  a  Company  in  the  Amu £Jm 
a,  without  their  Kmwt^e.   He  made  V»  ff^jgi 
pointing  B.  one  of  hi*  Executors,  leAo  •Iwf**' 
/>.,  a  Member  of  the  Company,  applied  to  B.1»f»S 
the  CerttfiaOes,  and  mderlooi  to  ntun  m  *  » 
Nmnher  ^  new  Sharee:  andth*  tamw^f^'l 
and  tie  old  CM^Iealet  werv  eOMeSed,  v-'^'Jt 
a  malltr  Number  ^CeriUteate*  iifShmh  'Wt! 
theNamet<^B.anda  2>.,vuteadofiaiAv^ 
eatet  rtpreeentina  old  Shares,  tent  thm  np***^ 
S^res  which  D.  had  held,  and  which  had 
ferred.   On  a  Reference  to  the  Master  to  »*« '^'J 
Afaire  of  the  Company ^  he  had  txdttded 
S.  from  the  List  <^  Contributories,  and  tie  Oten 
the  Exdmtioit  fo  be  right. 
This  waa  a  motion,  on  behalf  of  the  officW  najij 
of  tbe  above  Company,  that  tbe  decisioa  of  »g 
Fairer,  the  Master  chaived  willi  windiM-up  ""H 
of  the  Company,  by  which  the  name  of  JodiM  rmm 
been  exduded  from  the  list  of  «>"^'"'**"5fi''i«|L 
tributory  in  bis  own  right  in  respect  of  "jfy  "SJ 
might  be  reversed,  and  bts  name  pot  on  ™^r^}^ 
the  affirmation  of  Joshua  Pim,  (a  ftoaker},  »«W*r 
that,  since  the  death  of  Jonathan  FiiDt  t>u  n^rr 
died  in  S^tember,  1841,  he  discovered  that  >a>»»^ 
who  was  dien  a  diwctor,  applied  to  J<«P"  *Jaeif 
Pirn,  a  managing  director,  to  have  ^^7_^T:g.<^ 
atock  of  the  Company  issued  to  and  w^*"*°J(|ie 
names  of  Joseph  Harvey  and  Joaboa  J™' *^ 
same  were  issued  to  and  legistered  in  ""^ffjii 
misUke)  of  Thomas  Harvey  and  Jw^*"**^  tJjS 
than  Pim  did  thb  without  the  knowle«^  « /Tj^ 
Pim,  and  he  never  knew  it  till  after  b»  ^>"^!^r^^ 
Jonathan  Pim  appointed  John  HaleolniwB,  w  " 
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QiDPnn,  tod  Josboa  Pirn  executors  of  hiB  wUl^  but 
jMhnrai  alone  proved.  WhHi  Jodiua  Fim  found 
ibi  nrtiiesta^  he  kept  them  amn^Uftfirthn'B  papers, 
bit  Iw  Barer  in  soy  way  acted,  or  ctUmM  to  u^,  as  a 
Hoprictor  or  joint  proprietor  of  the  sfaarM,  or  became, 
diiiwl  to  Decorne,  a  riiareholder  or  member  of  the 
Ctapanj  in  respect  of  the  forty  Bhares,  or  applied  for 
viKSTed  any  dividends,  or  paid  or  advanced  any 
wtj  m  mpecl  of  tbem,  or  did  any  act  in  connexion 
Atkc  Company  in  respec't  of  auch  aharak   In  Ja- 

BlUi,  Joaeph  Robinson  Pira  nFpMed  to  Jodioa 
rttie  forty  certifleatM^  and  undertook  t»  ntam 
Idhfatrnev  certificates  instead  of  them,  and  the 
mimt  wvered  to  his  clerk ;  and  by  the  books  of 
fkCmjtBj  it  appeared  that  the  certifioater  were,  In 
Janj,  IMS,  atwolutely  cancelled.  In  Febrtsry, 
■^Jw^  Bobinstti  Pinj  sent  to  Joshua  Pim  twenty^ 
RBCotificatcs  of  duresy  r^i;istered  in  the  joint  uamw 

8 Anas  Harvey  and  ^Mhua  Pim.  In  the  booka  of 
WP^eajr  it  was  stated,  that,  on  the  8th  Jamary, 
I  tnufer  of  forty  aharea  was  made  from'  Joseph 
MB  Fim  to  Thomas  Barvev  and  Joshua  Pitt,  in 
IntioB  of  SDOOf.  paid  by  them,  ^nt  the  nwnben 
^tratjr-aeven  ohares  were  the  only  nurabm  In- 
'At  margin  of  the  alleged  transfer  in  the  books. 
tsdSeateB  except  the  twtfn^-seven  were  sent 
■Ik  by  Joseph  KoUnson        but  thsrlUttr, 
E&Mrf  sending  the  twettty-sevoi  osrtffiedteet 
jliJaiaa  Pim  and  Thomas  HasKey  a  l«ttsr; 

^ilm  mdrti  .th^iieen  cprUfieates  St.  George's 
nnbysarnane  toexdiaiwethe  nomhen^  and 
I  fadd  myself  ■econntMie. 

**ToDrfU«id, 
'bd  Month,  1812.  **  Joskph  B.  Pn.**< 


testbit  they  represented  twenty-seren  of  the  shares 
neCeanny  which  had  been  represented  by  twenty- 
jgef  tin  certificatea  delivered  by  him  to  JoMph 
HHnPim,rtrying  only  as  to  the  numbers.  Joshua 
^^«»rdi  discovered,  bat  not  till  he  recdVed  no- 
Jjgytht  official  managers  that  he  was  to  be  placed 
Wgktif  eontribotories,  that  the  twenty-seven  new 
yfaHartead  of  represenUi^  twenty-seven  of  tiie 
■J*  *pfoented  by  twenty-seven  of  the  old  certifi- 
•Mfwenttd  twenty-seven  shares  which  had  been 
g™"d  into  the  books  of  the  Company  from  Joseph 
Pita  into  the  joint  names  of  Thomas  Harvey 
WJoiiiaaHm.  Jo^naPim  denied  that  he  had  in 
y  aMmer  ad«d  as  a  meml>er  of  the  Company  in  re- 
grtrfthcnew  abare^  and  said  that  the  200w.,  men- 
*»  the  eonnderaUon  for  the  alleged  transfisr, 
tRhM  the  miginal  sum  paid  by  Jonathan  Pim  for 
j*aiin;  ind  that  the  sutetitntion  by  Joseph  Ro- 
Ra  of  the  twenty-seven  cerUficates  of^  diarea^ 
yfawd  by  him  into  the  joint  namee  of  Thomas 
*^Muid  Joshua  Pim  in  place  of  the  forty  original 
?!"*ilcs  of  diares  iasaed  by  the  Company  in  those 
'■*"«»S  *■»  without  their  consent.  Master  Farrer, 
r*™>>f  for  the  exclunon  of  the  name  of  Joshua  Pim 
*lilM hat, gave  the  following  reasons  in  writing: — 
~ut  attliM  been  abandoned  against  Thomas  Harvey, 
*^tlM  lilt  altered  by  exclndii^  his  name  and  leaving 
■■tBudf  Joshua  Pim  alone  in  his  own  right.   I  do 
2^1^  tbst  the  conduct  of  Joshua  Pim,  after  the 
**|wo(  liis&ther,  amounts  to  an  acceptance  of  the 
*tttf  butee  of  the  forty  shares,  part  of  die  901  new 
•niSMd  mider  the  resolntion  of  the  28th  August, 
^*V||liidi  were  re^stered  in  the  names  of  Thomas 
nd  Joahos  Fim  by  distinctive  nnmben. 
**«iKffl  deHrend  up  ttisae  riiares  to  the  Company, 


and  they  were  cancelled  by  the  Company;  consequentlv 
these  forty  new  shares  have  no  existence.  It  is  diffioiut 
to  consider  this  act  of  delivering  iq»  ot  these  shares  as  awih 
a  dealing  with  them  as  to  opemte  as  an  acceptance  of 
the  trust.  If  Joshua  Pim  is  chargeable  at  all,  I  think 
it  must  be  in  respect  of  tlie  twenty-seven  old  shares; 
but  Joshua  Pint  oannot  be  a  tmstee  o(  these  riiores,  for 
it  appears  h?  believed  he  was  to  have  ba<;k  new  shares, 
and,  therefore,  hia  act  can  only  have  Hference  to  the 
forty  new  shares.  I  am  furtheir  of  oplnfoti;  that.  Thomas 
Harvey  being  on  the  books  As  eO'trustee  with  Joshua 
Ptm,  he  hiA  a  tight  to  say ,  tha^  at  loosti  bo  is-'iAilr  one  <mF 
two  trustees,  and  (  which  'li  very  imponaat  fat  this  case) 
thM  hit  mune  stands  sstond  in  Uie  hook»  sC  the  Com- 
pimy.  Thenami'of  ThomwHarvtvvsnnotheomittsd 
so  ss  to  pn^udiee  Jo^tia  HaK  He  has  a  rights  I  diink, 
to  say,  that  the  Company,  nB|d«r  the  &iat  clause,  itiast 
take  all  its  ranedics  agmtnst  Thomas  Jitay»y.  I  Aink 
that  the  front  place  gtvea  to  Thomas  Uarrey  shields 
Joehoa  Pim  from  liabiUty  to  he  indnde^  alon'e  in  the 
list.  U  the  aois  of  Joshua  Pim  do  lanwimt  to  an  ae- 
ceyttmce  of  the  trust,  they  mnist'  b«  refemd  to  the 
acceptance  of  a  joint,  not  an  individual,  lrust.--4.  W.  F* 
10th  May,  1840,"  ^ 
Boota  and  J.  V.  .Prton  aupportad  Che  motion* 
W^tWH  and  iWsM,  «ontn,  were  not  caUsd  «n. 
Kimiav  BavuB,  T.Cl-^dkfrj  Joshua  Pim  may  «r  fsay 
not  be  passaudly  liable  in  his  own.n^  to  All  theifln- 
dttoiB  the  Company.  That  pDihtl4Ba6t«on«d«r. 
I'giir«  ntf  oi>iniaii:npon  IL  The  -oueMtinL  h^  whether 
they  are  entUUd  to  say  he  is  nlely  liahle^  As  a  g»> 
Dttal  pyopasltifm^  if  a  man,  without  offtring  audoico 
of  his  authority,  profesMS  to  act  aa  an  agent  for  tnothw, 
who  afterwards  disohums  the  act,  the  jMrson  who  so 
professes  to  act  is  personally  Udblb  5o^  iU  general,  he 
who  ootitracts  in  the  jont  names  of  himself  and  anotner, 
without  the  authority  of  that  otha-,  is  personally  liable 
himself  alone.  The  present  case,  however,  stands  on 
peculiar  grounds.  This  gentleman  had  nothing  what- 
ever to  do  with  the  «sB  originally  made  of  his  name  in 
connexion  with  Mr.  Ham^.  He  disoovers  that  Uiab 
is  the  'oase^  Then  an  officer  of  the  Company  applies  to 
him,  as  I  undentand,  or,  at  all  events,  a  person  acting 
for  the  Company  applies  to  him,  to  substitute  shmes  m 
some  otAier  denommation  for  .those  which  are  in  his 
name;  -That^laim,  in  my  opinion,  does  not  mean,  sad 
never  was  meant,  to  create  any  different  liability  fnam 
that  which  he  was  tiien  under.  He  meant  to  contract 
u^n  the  joint  account  of  Horv^  and  himself,  and  the 
circumstances  of  the  case  preclude  the  Company  from 
sajj'ing,  or  from  telling  him,  tlutt  he  did  contract  other- 
wise man  on  the  joint  account  of  Harvey  and  himself. 
The  consequence  is,  that,  ia  reflect  of  the  shMre^  this 

Bntleman  is  either  liable  with  Harvey,  secondarily  to 
arvey,  or  not  at  all.  If  you  wish  to  make  an  enr 
deavour  to  bring  Mr.  Harrey  upon  the  list,  the  appU- 
cation  may  atand  ovsf  fbi  the  purpose.  But  I  am  of 
opinion,  wai,  as  between  the  Company  and  this  gen- 
tloroan— to  which  state  of  things  I  cautiously  confine 
myself— but,  as  between  him  and  them,  it  woold  be 
the  heiglit  of  injustico  to  make  him  liable  alone.  I 
refuse  we  motton,  with  costs. 


CASES  IN  BANKRUPTCY. 
Ex  parte  Chuck,  in  re  Keen.— ilfajr  20  and  Jhne  6. 
EqttitaMc  Mortage — Plant  and  FSxturet. 
7Ule-de^  of  a  Leatthcld  Bmaery  wen  depotUed  mth  a 
Creditor^  aa  a  Seeuritjr  for  a  DAi :  tMe  hebtort  e^ned 
a  Letter  to  tketr  own  ^ieitor^  stattM  that  the  Deede 
were  dme^ited  at  a  Security  for  the  D^;  and  by  pre- 
•ioue  Zettere  lie  Dehtort  had  proposed  the  Brewery 
demited     tie  Leate,  and  (he  Plant  and  Fixtures,  as  a 
Seeuritf:  the  Debtors  became  BankrupU:--Htld,  the 
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Smhuft^  AtrioMtt  dedining  to  hrvu  an  Aokmpyr  \ 
M«  Rmamjf  of  M«  lAof  M0  Creditor  tecu  entitled 

to  a  Secun^  on  the  «hoU;  and  on  a  Pgtitionf  the 
usual  egmtmle  Mortgaged »  Order  wot  made. 
The  petition  stated  that  Stephen  Keen  and  William  \ 
Lanflford,  the  bankrupts,  in  December.  1847|  owed  £d- 
vrard  Chack,  the  petitioner,  on  a  balance  of  account 
for  malt,  24(>l)^ :  that,  in  order  to  induce  the  petitioner 
to  make  further  supplies,  the  bankrupts  made  a  pro- 
posal in  that  month  to  ^ay  this  sum  in  eight  monthly 
instalments,  be^nning  in  January,  1848,  and  ending 
in  October  following,  and  for  furtner  supplies  of  malt 
t«  My  100;. «  month,  beg^ving  In  October,  t848,  down 
to  July*  1849,  and  then  credit  was  to  be  Kiven.  The 
doeament  concladed  as  fbHows: — "By  the  arrange- 
ments we  have  made,  we  shall  b«  able  to  pay  oar  bankers, 
and  we  will  give  yon  the  lease  of  the  York-hill  brewery, 
and  mdce  over  the  plant *cf  the  same,  which  cost  us 
VJWL;  also  the  lease  of  the  premises  ai  Kin^s  Cross, 
to  wMch  we  hope  to  obtdn  a  license,  and  if  so,  we 
hare  a  psrtv  wh«  has  engaged  to  give  ns  1000/.  for  it. 
We  now  value  the  premises  at  0007.  for  a  beer-house." 
That  the  petitioner  did  not  immediately  assent  to  Uiis 
proposal,  and  on  the  8th  December  the  bankrupts 
wrote  to  him  a  letter  repeating  the  ofT^,  containing' 
this  passwe,  referring  to  the  aeoority — "  The  lease  oT 
the  York-hill  brewery  and  cottages,  which  we  rent  at 
64f.  a  yew,  and  tUa  rent  Is  repaid  bv  the  cottages, 
(abmt  thir^  yean  nnexpired).  Tha  brewery,  there- 
fne^  is  clear,  ttie  rent  of  wluch  may  be  fiUriv  Mtimated 
at  MKM.  a  year.  The  plant  of  the  York-hill  brewery, 
iirtiioh  eoet  ns  1700/."  That,  at  the  time  of  soch  pro- 
posal, the  deeds  rdating  to  the  York-hill  brewery  and 
cottages,  &c.  (leaseholds),  were  held  by  Messrs.  Twin- 
ing, tne  bankers,  but  they  returned  them  to  the  bank- 
mpts  on  the  1st  October,  1848,  with  a  letter  stating 
that  they  had  been  deposited  as  a  security  for  500/., 
**of  which  a  portion  has  been  repaid,  200/.  still  remain- 
ing doe.  and  which  Meem.  Twmine  doubt  not  will  be 
attended  to that  on  the  18th  October,  1848,  Keen,  on 
behalf  of  himself  and  partner,  sent  to  the  petitioner  a 
lettar  as  follows ;— **  Dear  Sir,— You  will  see  by  the  en- 
cJeaed  note  from  Mieans.  Twining  we  an  in  possession 
the  writin&sa  of  the  York-hQl  breweiy,  which  we  pro- 
MH  to  make  onr,  with  the  plant,  to  yon  tmme- 
alately;**  and  concluding  with  a  request  for  a  further 
Biq^ly  of  malt :  that  the  petitioner  consented,  and  di- 
reetea  hie  Bolicitors  to  attend  to  the  matter,  and  they 
wrote  on  the  24th  October,  requesting  that  the  deeds 
might  be  sent  to  them ;  and  on  the  same  day  the  bank- 
rapta  sent  them,  with  a  letter,  saying,  "We  herewitli 
send  the  deeds,  agreeaUy  to  ^our  request  :**  that  the 
bankrupts  soon  aner  ^reed  with  the  petitioner  that  his 
solicitor,  on  his  behalf,  should  hold  the  deeds  as  a 
security  for  the  debt  of  2400/.  and  interest,  and  that  the 
brewery  should  be  assigSie^  with  the  plant,  nxturei^  and 
appurtenances  beAoDging,  thereto,  and  that  an  inrentoty 
aooold  be  taken  of  tne  plant  and  fixturetL  and  an  in- 
denture of  mort^^ie  prepared  by  those  atMicitors,  and, 
when  prepared,  jHiouId  he  executed  by  the  bankrupts, 
and  should  provide  fort  payment  of  the  debt  as  contained 
in  a  letter,  dated  the  20th  November,  1848,  signed  by 
Keen  on  behalf  of  hinteelf  and  Langford,  and  addressed 
to  Mr,  Drake,  their  own  solicitor,  as  follows : — "  We 
have  deposited  with  SCr.  Chuck  the  title-deeds  relating 
to  tJte  Sun  jbrewei^,  as  secHiity  for  a  sum  of  2400/.  and 
interest,  due  from  us  to  him,  the  same  to  be  payable  by 
instalments  as  follows :— 60/.  on  the  13th  day  of  De- 
cember, &c.,  until  the  whole  debt  be  paid,  with  power 
of  sale  in  case  of  default  for  one  mouth  after  payment 
of  an  instalment.  Oblige  us  by  lookfaigat  thedwdsfor 
vs."  On  the  fwtb  of  this  Uie  petitioner  made  further 
aopplies  of  malt,  and  greatly  Increased  the  debt  dne  to 
him.  That  s  mortgage  was  prepared  between  the  bank- 
rupts of  the  one  pan,  and  the  petitioner  of  the  other 


part,  br  which  the  breiKTy,  and  also  "all  that  ■ 
thoee  uie  said  plant,  maehinerr,  oUmila,  and  otk 
things"  in  and  about  the  sud  prenrists,  wen  isi^ 
to  the  petitioner  as  a  secnrity  for  the  2400/.  pajtbk 
instalmente;  but  Uw  deed  was  not  azeeated.  Ak 
the  ^h  November,  IMS,  the  haiJmipta  beesM  e 
barrassed,  and  on  the  27th  Decemba  tfwy  csflal 
meeting  of  their  oreditorB  for  the  kt  Jaauij,  Itt 
That  the  deeds  remaned,  from  the  Ubk  of  tbir  dM 
as  KbrSsaid,  in  the  hukds  (rf  the  petUSoBsrerU»'3 
citoia :  that  the  aetioitor  fOt  Uie  kttknpla  fffoM 
the  sollolton  fox  tiie  petitifmer  for  a  loaa  af  uea 
mortgSM^  whidi  wap  aoewdb^^  lent,  aaithialli 
for  t£a  MUiknipta  never  nade  any  objeetun  V  Aifl 
vMona  or  emditiiHis  therein  ctmtainad:  tkitwa 
was  lamed  on  the  25th  Janoary,  1849|.  aal  mh 
debt  WW  inoteased  to  2S02Ii  6a.  6dL,  in  W>>9 
account,  and  for  goods  n^d  and  deumid.  am 
prayed  that  the  leasehold  premises,  with  ll>*H 
fixtureo,  and  i^purtcnances,  might  be  aol^aU 
money  be  araliM,  after  purment  of  costs  iMm 
satisfectioa  ot  so  mvch  of^  the  ddit,  and  thatjM 
tioner  might  prove  for  the  dlAerenoe.  Mr.  r^H^k 
of  the  bankrnpts,  haviag,  in  an  affidavit nnrtH 
mattet^  that  **  he  had  no  feoolIeoUoa  of  Ii**''*!^!! 
signed,  or  sent  to  the  said  Mr.  Drake  tbs  MM 
oat  in  the  petition,  and  described  as  hariu  baea 
by  the  deponent  oa  the  29  th  November,  1H8;  mM 
If  any  sttoh>I<tter  were'  ngned  by  him,  it  «it  >■ 
ranee  of  its  el^  and  contoit^  and  that  the 
at  variaaee  with  the  nw^egstending  on  ^^p'' vl 
mort||age  seouH^  was  to  be  pnepaied;"  Hr.fiMl 
examined  viv&  voce,  and  dapeaea,  that"h*«4fl 
of  the  contents  of  the  letter  r  anjd,inafiirtwji|| 
which  had  bfen  sworn  by  him  in  tha  bwwp^J 
deposed  as  follows :  — '*  Until  I  had  inroectcd  »aj 
as  aforesaid,  I  had  do  reoollectlon  of  bartag  fmk 
signed,  or  sent  aach  letter  to  Mr.  Drake;  ht^J 
spectton  of  the  said  letter  recalls  to  mv  aw—lj 
such  letter  was  written  in  lAa  office  of  MhMiH 
ton  &  Hughes^  b^  Hr.  Hu^ea,  and  sigM^ 
the  purpose  of  being  sent  to  the  said  Ur.  Dn^^H 
I  considered  such  letter  waa  gmng  to  my  ovRIhV 
I  did  not  give  the  language  of  it  eMwdu'sli^  ..J 

Rumtl  and  LoptU  supported  the  Pft^ti^''^ 
the  oaas  of  Ex  parte  BruM,  (1  fioee,  37*),  "5*^3 
held,  that  an  equitable  moxtgege  was  en^>M 
delivery  of  the  deeda  for  the  purpose  d  fHfM^^ 
legal  mortgage,  ^ 

Boimdett  PtUmer,  for  the  aaeigncw,  tomam^ 
in  the  first  place,  there  was  no  equitable  ""y^ 
all ;  and  if  there  were,  then  that  the  plant  *J!1 
did  not  pasa.  The  case  of  handing  OTsrtlie  disaw 
the  purpose  of  the  preparation  of  a  l«gd  watpM 
not  practically  arise  here ;  for  the  letter  that 
on  in  the  petition,  and  on  which  the  examin^w^g 
banknipt,  Hr.  Keen,  had  arieen,  was  not  f^^f^ 
the  all^  intended  mortgagee^  or  hta  Mli<»>^ 
waa  a  letter  <tf  eommnnication  between  the 
and  their  own  aolicitor.  Thb  wuirtry  '■•Jjjj 
important  distinction.  But  oven  suppoan^  '"'2 
should  be  of  opinion  that  It  did,  in  ftct,  fcn"'?.*g 


KsiGHT  Bftvct,  V.  C;— If  the  •«ign«» '™?Jl  J 
portnnity  of  bringing  an  action  fcrtbs 


opportunity  of  bringing 
the  deeds,  thc^  may  have  it. 
Romdell  Palmer  declined.  .  jm 

The  naaal  order  was  then  made,  oa  flu  P«*" 
eqnitable  mor^agee. 
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TICE-CHANCELM)E  WIGRAM*B  COURT. 

BOHMWOB  V.  SoDTIIi041B.W«M  0. 
Cottiy  RtriwT  far, 
-pun  «  Hmm  mot  mada  ditmianng  A*  BUXy  uiih 
,9m,lai»ptiii9      PlaiiM.t»n  JMfmdmt,  and 
hIi^uiimtdUdb^i>r«  tUGttts.had  been  taxed.a 
\ijiike  ptrmml 'SaprmmtatiM «f  tis  dtctaud 
Iwt,  «mW  iMUif  ranved  tie  Suit,  iA<M  tie 
r.B^b  OKdand  to  pnoetedmitk  lAe  Tamaimt 
tOi^^ Oat  Iii^tMtLuU,ua*r^m$dt  with  Cottt. 

I  docne  ia  the  cbiwt)  Uie  bUl  ms  dhmiaiod,  m 
tdl  the  deftadra^  with  ootta ;  and  it  ma  or- 
taxh  oeata,  wMn  tased^'Aoiild  -b*  paid  by 
BofmlfafrooBtB  mm  taiaed  one  of  the 
-jliid:  aDd.«n  tiw  faet-btng  btovght  to  the 
r  pf  tlw  XKi^  IbMar,  h»  nmed  t«  pfMeed  ts 
'  tflfthecwtoorUiBdatNpeaddhiidaiit.  The 
I  mi  then  BMde  'tgr  Mm  enentrix  of 
,  vittMfti  IwviM  nvlwd  tho  -Mtt,  that 
jHMtcrinMhftoidwfed  lo-pnMMd  with  tte 
rD»00Bls  of  tbe  dkMMaMiiMl»  iMtwitb- 


ftMig',fii  6Vewl<£Rsfll(tt,  Immpportet  the 
.tbmtiiiig;  the  rtrfe  af  •  tfw  Conrt,  'thai  a  suit 
irodivr  c<Mtioilly  befoR  UacatiM^yet^e 
bautbdd  ahard       ted dapending en 
a.   (Kmp  r.  Mdc^reU,t\vi.Kn.6Q0i 
^li;  Aayer  v.  AmmA;  8  Jonee  &  lat. 
tswlltioii  bM  slwaya  been  taken  between 
■fcf  •  vofstt  exeotttory  and  a  deeice  vaeeonted. 
T.  ^m£,  2  Vea.  atn.  46fr).  Tbv,>if  aaiti  ue 
kp^OKt  of  an  eatatft  <»■  ftmd,  or  Aeemd 
eacDkff  ont  of  aiwta,  Oe'  aoUi  omt  be  re- 
ffltor  T.  Jfwrrm,  8  Mfc.'TTS;  «Anow  t. 
IOTm.112;  Mcfrpmr.amdam«re,^y^B.^»). 
itvf tfae  anthoiftiee  H,  tfnt  the  nile  cannot  be 
that  the  <>iirt  will  miNty  admit  of  ererj 
vM^tion  to  -the  nil«.   (-^Mny  v.  .Sjhumtf, 
1;  S.  0, 8  Ir.  £q.  R«p.  18).   in  the  pieaent 
^aM.>7  th»  efftnt  oftke^atat.  1  &  S  VSctc. 

asa  19^  maile  a  xhaatfi  upon  the  tilahi  tiff's 
ta  ntiBtrationt>f-lAie  debt  wHh  the  eentor 
ibt  Gcmrt  of  Oonna<m  Fkoi;  bni-befere  the 
eao  be  made  the  aMtB  mMt  h^  attertolned 
ThetOfiett  of 'the  decree  is  to  give  ajm- 
tiiecoits,  Otijigti  they  an  not  aaeertained 
«f  ^  decree;  cnd'tfaia  right  after- 
fa  aada  efieetnal.   {Jmt*  t.  wmam, «  Uee. 
The  act,  hiisg  a  be»«fidd  Mte>  enght  to 
^ffintpreotoft;  ( Ti^Aif  t.  Anila^  1  Han, 
*  it  is  •ntnoittod,  that  the  Comi  will  aasbt 
r,  Iqr  dineting  taxation,  ao  as  to  entSfle  his 
ire  to  TCgiiAeif  tiie  ieciee  in  Uie  Court  of 
Heu.   (Ntt^  T.  Pvttitthmaitt,  I  Adel  & 
{A.a,SAS).  The  executrix  will  then  be  entitled 
n  on  the  plaiotifl^i^  etCate,  'and  may  relive  far 
JTlwT  cited  a|a»  €arUm  ^.  Fttrlat,  (8  Bear, 
ftf  Dtik€  vf  Bemifm  t.  PWWjitf,  (1  Pe  G.  & 
;  HeuKs  on'Cortitp.  iSl,  ed.  lw).J 
■ii>anEar  and  Armw,  contra,  ooBtanded,  tha^ 
■it  waa  abated,,  the  application  could  not  be 
W  aatil  reTlror;  and  that  tliere  could  ha  no 
for  MctB  renufiniDg  nntaxad.  Tkt  atat.  1  &  2 
thiM^  it  gave  to  deenes  of  the  Court  Ae 
of  radgaicntii,  comd  not  aiter  tlie  mlea  of  eooity. 
'j^citid./^Rp  T.  OtertHgAb  Mad.37fi);  Amlly. 


Cl  Vol,^,  n.);  ^ifidWiM  r.  Ucheood,  (2  Phil. 


it  Jin  Wmum,  T.  afteir  itaiuig  the  facU  of 
■*  9m,  aid,  that,  omitting  for  the  monunt  all  cQOsi- 
Wonofthe  effeot  of  the  stU.  1  &  2  Vict.  c.lIO, 
the  caae,  ud  awuming  the  application  to  hare 
mati,  hdon  the  paaaing  of  thatatatate,  he  thought 
»«j|ht  ef  aathonty  was  agaiast  the  right  of  the 


executrix  to  revive  the  suit,  for  the  pnrpoee  only  of 
obtuning  the  oosts  awarded  to  her  testator.  It  nad 
been  aaid,  however,  that  the  statnte  made  a  diCBtrenoe, 
and  gave  the  exacntrix,  upon  xeviror,  a  iteht  to  tin 
paymuit  of  mich  coots.  Awoniiog,  for  the  sake  of 
argument,  though  vrithout  InttmatiMr  an  opinion  upon 
it,  that  upon  revivor  of  the  airit  aae  night  get  the 
coats,  yet  be  could  not  make  the  order  asked  nnUl  a 
toll  of  revivor  had  been  filed.  Upon  inqoiry  he  had 
ascertained  Uie  practice  to  be,  ffaat,  where  the  costs 
have  not  been  taxed,  therepresMitatiTes  of  the  party  to 
whom  they  are  given  by  tne  decree  moat  revive  tbe 
soit  before  they  can  get  them  taxed.  He  could  not, 
therefore,  make  the  order  asked ;  but  the  applicant^  u 
she  desired  to  rely  upon  the  effect  of  the  statute,  nost 
fiiM  reviTt  the  muU—Mftim  r^iued,  with  eoMr. 


COUBT  OP  QXTBEN'S  BENCH.— EiWBE  Tram, 

RxQ.  r.  Tax  iMa&BiTjuns  ow  Faioas  HABOwjcxr-- 
April  28. 

jtjitra0pa»thg^  Skit.  OgflO  rM(.«.66,«MOnbr^ 
JKeMOittl  mat  made  npim  Eamwmatitiu  wlUek  mt 
«Aw  tktaAe  Chargee^i^,  uhMt  kadbagm  before 
patmnf  of  the  arose  ffom  Skmeu,   Om  Ap- 

peal  at  the  Seenim  the  Af^eUmiOi  thmotd  that  the 
CharyeabUipi  areae  from  Sikmett;  Ike  Seepomieiits 
gaee  %»  Meideiue  that  the  Skhteir  ieould  predttot  p«r- 
magmuDitMHty  .-—Held,  that  theOrder  mu  Bad^  the 
Ptatper  hemg  irrewtobaile  mder  Sect.  4  ofSkU.  9  10 
Viet.  e.  66. 

Upon  Appeal,  at  the  quarter  sessions  for  the  ooimty 
of  Warwick,  ^mnat  an  order  for  the  removal  of  £tin- 
be^Uaynes  and  Alice  HaynOB  from  the  parish  of  Psiors 
Harston  to  the  paririi  of  fS^ms  H«dwick,  both  in'tbo 
said  county-,  the  court  of  qoarter  sessions  eonfinaed  the 
order,  subiect  to  a  case.^  The  oj€er  of  removal  was 
made  on  the  7th  September,  1846,  after  the  passing  of 
atat.  9  &  10  Tict,  c.  86,  and  was  in  the  cosnmon  farm. 
Ttie  examinations  did  not  she*  that  the  chaigedbtKty 
of  the  paupers  was  occairionod  liy  sieknMs ;  but  it  ap- 
peared that  their  chamabUity  commenced  about  the 
20th  April,  1846,  and  that  ih^  had  eontiaued  rece^ring 
relief  from  the  parish  of  Friors  Marston  fnwa  that 
time  to  the  date  of  tbe  order.  The  foUoving  were 
the  material  grounds  of  appeal: — Sixthly,  tl^t  the 
said  order  of  removal  was  Xfa&  and  defective,  inas- 
much as  the  relief,  stated  In  the  a^  exatt^nitifliu 
to  have  been  riven  to  the  s^EHaabeth  Havnas  «nd 
Alice  Haynesjiad  become  abd'vraa  naoeesary  by  laaaon 
of  riekness  ta  the  said  Eliaabeth  Haynes  and  ABee 
HaynesLoroneoftbem;  and  it- is  not  stUod  in  tbe  said 
order,  that  the  justices  who  mode  tha  wpe  vera  satis- 
fied that  such  siolcnms  would  ptoduos  nermanent  dis- 
ability. Seventhly,  that  the  ssld  El&abeth  Haines 
and  Alice  Haynea,  at  the  time  of  the  making  of  the 
said  order,  had  become  and  were  chargeable,  by  reason 
of  relief  made  necessary  by  sicknees,  which  sud  sick- 
ness was  not  shewn  to  be  likely  to  {uvduee  jienoansst 
disability;  and  that  the  aaid  Elizabeth  Hayne^  and 
Alice  Haynea  were  irremovable  fron^  the  said  parish  of 
Priors  Marston.  On  the  trial  of  the  appc^  it  was 
proved  by  the  relieving  officer  q£  Prior?  Buirstoh;  that 
he  had  given  relief  to  the  paupers,  by  an  ifria  of  tl^e 
board  of  guardians,  of  which  the  parish  of  !E*tiors  Man- 
ton  was  part,  made  on  tiie  20Ui  April,  l^^O.  The  order 
was  for  weekly  relief,  and  the  practice  iii  'the  nnlbu  was 
to  continue  the  relief  until  mrther  orders.  In  pur- 
suance of  that  order  he  continued  to  give  relief  to  the 
paupeiB  until  the  making  of  the  order  of  removal.  It 
was  further  proved,  that  the  refief  g?ven  to  the  paupers 
was  rendered  necessary  by  reason  of  sickness;  and  It 
was  thereupon  contended  for  the  appellants,  that,  in- 
aonncfa  aa  the  oider-of  removal  wm  made  afUr  4fie 


Digitized  by  Google 


534 


THE  JURIST. 


passing  of  stat.  9  &  10  Viot.  «.  6^  It  ought  to  hare 
atated,  in  pnniuuioe  4f  sect.  4,  'Uiftt  the  jostieas  grant- 
ii^  it  vera  satlsfi«4  that  thairidcneli-muld  pn>duoe 
pcrmaaent  disabilitlr.  The  omtr*  of  quarter  ^'SB■^IU 
OTerruJed  the  objection,  b«t  iwrved  the  qaesUoo  for 
the  opinion  of  tmb  Conrt.-  The  re^adeiUs  gave  no 
evidence  whether  th«  dekneas  of  the  paupers  was  or  was 
not  likely  to  produce  permanent  disaoQlty ;  and  it  was, 
therelbre,  contended  for  the  appellants,  that  the  paupers 
were  Immevable.  The  court  of-qnarter  seadens  over- 
ruled the  objection,  and  confirmed  the  order,  but  re» 
serfed  the  question  for  the  opinion  of  this  Court.  The 
case  was  argued  by 

Bigfn  and  BittUtUMf  in  support  of  the  order  of  ses- 
tfona.— 6^  Beet.  4  of  stat.  9  &  10  Vict.  c.  66>  it  is  enact- 
ed, "  that  no  warrant  diall  be  granted  for  the  removal 
of  any  peiBon  becomiilg  chargeable  in  reqieeto^  relief 
made  necessary  by  sicluiesB  or  accident^  nnless  the  Jus- 
tices nanting  the  warrant  shall  state  in  such  warrant 
that  tnc;y  are  satisfied  that  the  sickness  or  accident,  will 
produce  permanent  diability The  examinations  and 
order  of  removal  are  lalent  upon  the  suligect  of  the 
sickness  of  the  paupers;  and  the  questioa  is,  whether 
that  silence  invalidates  Uie  order.  The  appelluits,  seek- 
ing to  set  aside  the  order,  ought  to  have  shewn  that  the 
tnckness  was  temporarv.  Farther,  stat.  9  &  10  Vict. 
«.66,  was  passed  on  tlie  26th  August,  1846,  and  the 
pauper  became  chargeable  several  months  before ;  and, 
therefore,  the  enactment  of  sect.  4  does  not  apply. 
£CMnrM<)w,  J.— The  chai|:eabtlity  of  the  paupers,  as  wdl 
48  thvomsaof  it,  which  is  cMrtinuing sickness,  continue 
to  the  time-  of  the  pasting  of  fhe  act:  they  were  re- 
moved becmae  they  were  chargeable  In  September,  not 
because  tiiiy  were  chargeable  in  April  preceding.  A 
man,  who  was  itt  rix  months  ago,  may  Mcome  charge- 
able after  he  has  recovered  from  his  iuneas,  on  account 
-of  having  been  out  of  work  during  his  illness.] 

Mellor  aad  Pathla/f  contra,  were  not  heard. 

pAtraoN,  J.*— The  object  of  stat.  9  &  10  Viet.  c.  66, 
was  to  protect  the  pauper,  by  providing,  that  no  per- 
son under  temporary  sickness  sliould  be  removed.  If 
it  appears  before  the  justices  that  the  chaigeability  arises 
from  sickness,  they  should  inquire  into  the  nature  of  it, 
-and  not  make  an  order  unless  they  are  satisfied  that  the 
sickness  is  not  temporuy ;  and  the  order  ought  to  con- 
t^  A  statement  to  that  effect.  If  the  fact  of  the  dck- 
nesi  is  k«»t  back  from  the  knowledge  of  the  magistrate^ 
it  cannot  oe  eontended  thai  the  a^eOants  are  p«claded 
from  sliewlng  it  at  the  sesnons. 

CoLBBiDOVf  J*. — It  lies  upon  the  appellants  to  shew 
that  the  order  ought  not  to  tisve  been  made,  which  they 
succeed  in  doias  if  they  shew  that  the  chargeability 
waft  In  Mepect  oi  relief  made  necessary  by  sickness. 

Erle,  J.— I  wiH  only  add,  that  we  Uiink  that  per* 
manent  rickness  is  a  ground  for  quashing  the  order, 
though  proved  fbr  the  first  time  on  the '  bearing  of  the 
appeal  af  the- q^arter^  seasioiia.— Ordsr  o/  ttuumt 

''  i;' 

Ztachr  t.  The  -IiraiBiuNts  ov  Lkuom  RooiBim.— 

Sua,  9^10  rVet.  c.  6^,  prohibtUtig  the  Reamat  of  a 
PaupirfroM  any  Parish  in  which  he  has  resided  for 
Five  Year^  next  i^ore  the  AppltedXion  for  a  War- 
rantf  does  not  affect  tJui  Power  of  mtiking  an  Order  of 
Maintenance^  wn^  ^at,,  8^9  Viet.'e.  1S6,  upon  the 
Parith  in  which  tiie  Si^Eemeta  'of  thg  LanaHc  is  ad- 
JtuKeated  to  ie,  thWffh  He  had  rtsti^ed  in  the  Parish 
fivm  whv^  he  was  remmed  to  the  Lmatic  Atyhmfor 
Five  Years  next  Ufore  suck  SemaeaU 
Upon  appeal  against  an  order  of  two  ju^ices,  adju- 
dicating the  settlement  oS  Ellubeth  Dunmow,  a  pauper 
Innatici  to  be  in  the  parish  of  Rozwell,  and  anotner 


order  of  the  same  jnsUces  upon  the  sime  pariBh  for  li 
maintenanoe,  the  quarter  sesuons  for  toe  count; 
Essex  quaehed  both  orders,  sabiect  to  a  ciee.  T 
panpCT  ranaUc  had  been  removed  to  a  Uceatcd  lima 
a^Iam,  there  being  no  county  asyloni,  by  sb 
dul^  made,  in  December,  1846,  at  the  inrtuoe  rf  \ 
panah  of  Leaden  Roothing ;  and  continued  an  bai 
of  that  asylum  when  the  orders  in  qne^MweRintj 
in  November,  1 847,  under  sects.  68  and  62  of  itit  8l 
Vict.  c.  126.  The  pauper  had  rended  m  the  puw 
Leaden  Roo&ix^  for  more  than  five  yean  next  Itefi 
her  being  removed  into  the  lonatic  asylnm;  aitt 
the  time  <tf  her  being  so  sent  until  the  tukjoft^t 
two  orders  she  continued  chargeable  to  the  sue  puii 
At  the  trial  of  the  appeal  it  was  contended,  tut, 
nauper  having  resided  m  the  parish  of  Leada  fional 
for  live  years  next  befi>re  her  remonl  btothtiqte 
and  having  daring  her  reridenoe  In  the  ujhmtm 
nuedto  be  chargeable  tOL  and  been  maintuaijatt 
expense  o^  that  parish,  the  jurisdicttiw  of  fbejrift 
to  make  either  of  the  two  orders  was  talcann'< 
sect.  1  of  stat.  9  &  10  Vict.  e.  66.  TheCosHUij 
objection  valid,  and  quashed  the  orders,  mibjccttol 
opinion  of  thia  Court.   The  case  was  aneed 

Jtodwellaad  FFa$W,  in  support  of  tiuotdercfi 
sions.^The  order  adjudicating  the  settkmeirt  tal  \ 
order  of  maintenance,  together,  are  equinlent  tt 
order  of  remo^;  and,  therefore,  seet.1  of  itat8& 
Vict.  0. 66^  which  prohibits  an  order  of  raoonl  bm  i 
parish  in  which  a  pauper  has  resided  forfire 
before  the  applicatimi  for  the  order,  spplies.  BraAi 
of  stat.  8&  Soviet,  e.  Ifi6,  it  issiOTide(l,tlistiIlflil 
cidents  <^  an  otdw  of  ranoval  attadi  to  thmvAi 
(Erie,  J.,  in  J!r part*  MomkUfgh,  12  Jur.  354;  tei 
Tke  JfuHeet  </  MidUtteeem,  11  Jur.  803;  Sf  r.J1 
Jtutioes  vf  Ike  West  Bid^  of  Yortskirt,  RIM 
By  seet.fir  of  stat.  8  &  9  Vict.  c.  128,  trerjjm 
lunatic  chargeable  to  any  parish  shall, 
redde  in  an  asylum,  be  deemed,  fbr  Uie  yarfOKt dl 
settlementi  to  be  residing  in  the  parish  to  irltkk  " ' 
chargeable.    Before  the  order  of  niaint<SM»« 
made,  the  pauper  lunatic  was  virtnally  iaAfM 
rfrom  which  she  was  removed  to  the 
that  order  treats  her  aa  in  the  parish  of  B*^*^ 
effect  of  the  order  is  to  shift  the  chai{;eiwi9*']* 
pauper  InnaUo,  and,  therefore,  to  cbai^  tbe  tmM 
tive  reaideiice;  mi,  theteforsv  then  mint cm 
atractive  removal,  whidi  would  oontitvEM  wii  < 
stat.9&10Vkt.c66.  And  then,  if  the 
covered,  and.  On  coming  out  of  the  lanatiesqfni^*< 
back  to  the  parish  of  Leaden  Roothing,  f*^ 
lost  hee  irremovability,  because  ^e  voaU  nn 
resided  for  five  years  in  that  parish,  within  lect, ii 
stat.  9  &  10  Vict.  c.  66.   (Rea  T.^MnioT.W 
Reg.  V.  8t.  me,  0*fi>rd,  Id.  1002 ;  Beg.  r.  Pdt  an^ 
ley,  ante,  p.  60).    [Pattwou,  J.— There  ii  no  jmim 
directing  what  shall  be  done  with  the  pMp« '"'"f ' 
case  of  her  recovery.]   The  order  of 
disruption  of  the  rendence.  The 
intended  in  the  proviso  of  sect.  1  of  sUt.  9  &  10 
C.6&  is  that  under  sect.  49  of  stat  8& S  VktcU 
i&U,  J.— The  removal  of  this  hmsUe  ditAjm 
withhi  that  proviso.  Patteeai,  J.-AII  tb^  ^ 
tended  by  that  pioTlw)  waa^  that  the  eBsetng  «g 
sliould  toot  be  eonstmed  to  prerent  lauw 
being  sent  to  a  lunatic  asylnmJ  rmdi- 

Sawiins,  (PanuU  was  with  bun),  contrfcH  "JT 
awn, J.— The  cases  cited  on  stat.  9  &  lOVkt- J 
not  apply,  because,  by  the  proviso  in  sect.',  """j 
movid  of  a  pauper  Innatic  to  alnnatio 


*  LordDBnBBaft,C.J.,wasabsmtoftaoeoantoflUii«n. 


Sroliibited  removal.]   Then,  under  tte^"^^^ 
:  a  Vict.  c.  126,  the  parish  in  w^ch  the  pMP«r» 
settled  ia  to  pay  fbr  the  mainteiW.M  "vrT 
not  the  pariah  to  which  be  u  My  hfbk  to  m 
mond.  SappoaethapanperniuhitdiatMiw 
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^  fa  lire  TMn  after  the  eider  of  nudntenaiwe 
I  iMfe  eonld  it  be  taSA  to  be  a  conBtmctire  red- 
id ii  lUxvell  by  virtiie  of  sect.  67,  and  so  prerent 
■fastb^  nmoved  from  Roxwell?   The  proviso 
'i^Kctiim  does  not  make  the  order  of  main- 
livalent  to  an  order  of  removal.   The  over- 
....  _  not  be  justified  in  takins;  the  paoper  luna> 
libt  piriali  upon  which  the  order  of  mamtenaZice 
[He  iras  then  stopped.^ 

ia  stated  in  the  case  that  there  was 
^  mjlam,  and,  therefore,  no  objection  conld  be 
bbthe  actual  removal  of  the  panper,  in  the  first 
K,  to  the  lunatic  aajrlmn ;  and  the  right  so  to  re- 
siinved  by  the  proviso  in  sect.  1  of  atat.  9  & 
.e.66.  If,  thetefere,  that  had  stood  alone,  it 
tlBTebcen  mndtibited  bv  the  general  words  of 
[dtne.  Bat  it  is  said,  that  the  two  order^ 
J  amount,  in  effect,  to  sodi  an  ordor  of 
tbifUng  the  burthen  of  maintaining  the 
I  Ibat  tbejr  are,  therefore,  prohibited  by  that 
But  I  ^)pTehend  that  is  not  so;  the  Lunatic 
t&ITiet.  c.  126,  ia  not  alluded  to  in  the  pro- 
ImLI  of  Stat.  9  &  10  Vict.'  c.  66,  further  than 
Ihinrkkd  that  the  removal  of  a  pauper  lunatic 
mik  Hylam,  under  the  powen  of  any  act  re- 
;bis  maintenance  and  care  of  Innatics,  shidl 
pdmd  a  removal  within  that  act   The  enact- 
itfaiti.  58  and  62,  fi>r  adjudicating  the  settle- 
~^  ordering  maintenance,  are  altogether  un- 
'    The  itat.  8  &  9  Vict,  c  126,  therefore, 
,  lad  the  meaning  is,  that  the  parish  in 
is  huu^  pauper  u  settled,  not  that  In  which, 
ksi  lansej,  ne  would  have  a  right  to  remde,  riiall 
r  Ui  Mpport,  and  Chat  an  order  for  maintenance 
AasU  le  msd>  epon  it.   "What  the  effect  of  the  pen- 
'^''ireadcDeein  the  lunatic  asylum  may  be  hereafter, 
•*  hiBitie  TMorers,  it  is  not  necesssiy  to  consider. 
"  Etotbecsseofi?(^.  T.  <S(i//on/,  (12Jor.790), 
I  being  out  of  the  parish,  there  would  be  a 
1  ia  tbe  five  yean^  residence  required  by  sect.  1  of 
IAlOTiete.06;  but  that  ia  utdependent  of  the 
"f  MfatcBanee,  because  the  residence  would  be 
fMcn  if  that  order  was  not  made.  Therefore, 
djodgbg  the  settlonent  and  directing  maln- 
kVikBodinnDee. 

^J.— lamfif  the  mne  <^nion.  In  the 
■m  ainment  it  was  sud,  that  parishes 
,  -   ;  «W  to  the  benefit  of  stat.  8  &  9  Vict.  c.  126; 
|~>£'"MftBttiMprovirionBof  that  statute  were  made 
_«*nHfitaBd  protection  of  lunatic  paopeis.  It 
«"ttntlie  present  case,  that  the  pauper  is  settled 
Evdl,  but,  baring  become  lunatic,  was  removed 
iJonUieaiTlam ;.  and  the  power  to  remove  in  such 
'ii  «zpKMr  preserved  by  the  proviso  in  sect  1  of 
S  &  10  Vict,  c  66.   Then  the  question  arises, 
psriih  ii  to  pav  for  the  maintenance ;  and  I  am 
tbst  it  is  the  parish  in  which  tiie  lunatic  is 
There  is  nothing  in  stat  9  &  10  Vict.  c.  66,  to 
the  jssticea  from  making  these  orders  of  a^ju- 
I  nd  loatntciiaiice.  What  the  ultimate  efieet  of 
1 11U7  be,  and  whether  they  will  cMistitute  a  break 
"  fire  yean^  rcndenee,  it  is  not  necessaiy  to  in- 

^u,J.— Tbe  question  is,  whether  these  orders  of 
<4i^tioo  and  maintenance  are  valid  orders.  It  is 
Hut  tbe  Lunatic  Act,  stat.  8  &  9  Vict.  e.  126, 
aJtpenoatly  of  sUt.  9  &  10  Vict.  c.  60,  authorises 
Ite-  Ibe  question  is,  are  they  void  by  reason  of  sect. 
1  cf  Itat.  0  &  10  Vict.  c.  66  ?  The  intent  of  that  statute 
W  to  gira  a  privilege  to  a  person  who  had  resided  for 
nc  f  ean  in  a  parish ;  it  was  not  intended  to  affect  the 
^toofparides  further.  In  the  ease  of  lunatics,  it  is 
^■-^pDvtdedfthat  it  shall  not  hinder  their  re- 


^MDcBMB,  CJ.,wa8abssBt,oBaeeountof  iOnesi. 


moral  to  luBatic  aiyhnaa.  All  tihe  Incidenta  of  stat.  8 
&  •  Ykt.  1. 186,  .as  to  the  p^nent  of  the  expeneee  for 
the  maintenaaoe  of  the  lunatitx  remain  the  sama  when 
the  pauper  is  is  the  asjlwn.  Whether  the  removal  of  ft 
pmon  to  a  lunstto  asylum  iarto  he  eoasidsred  ToUuk- 
taiy,  in  whioh  caae  it  Is  more  jike  tiie  ease  of  a  siok 
pamper  kavng  the-  pariah  JiHt.  tiu  Burpoaeof  obtaining 
me£cal  advice,  with  a&  intention  oi  returning ;  or  who- 
ther  it  is  to  be  oansidare^  a  compulai^  removal,  in 
wluoh  ease  it  w*idd  lueak  the  five  yea^  residanoe  re- 
qiaired  byi  stat»  9  &  l&  Vtc*.  c.  66k  »  iMtt  a  matter  re- 
quiringi  onr.dedriDn  iil.tb*  <a«e  befon  m*r-Ordtr<^ 
»t$ti<ms  qutuhtd.  ^ 

(yHABB  (ftPiaiper)  r.  OEUavEa-^iy  7- 

Elaintiff,  suing  in  Forma  Pauperis,  oltained  a  Verdict 
aiai/ist  Defendant  for  21/.,  an<i  t^e  Costs  were  taxed  at 
29/.  Defendant  had  brought  Ejectment  against  Plain- 
iiffy  and  recovered  therein,  and  Costs  tear  taxed  at 
59/.:  PiaintiJ' had  been  taken  in  Execution  for  those 
,,  CoxtSf  and,  after  Twelzc Mwths*  Imprisonment,  obtained 
his  Discharge  under  Stat.  40  Geo.  3,  c.  123:— //e/rf, 
that  Defaidant  teas  entitled  ioSet-oJ",  against  th«  Qiatt 
of  PlaitUiff  in  this  Action,  the  Costs  of  the  ^j^e^MM 
stiB  due  io  Aim,  aiidjo  ^{fw  ^^^^S^ 
Jadgment-roir^  no  Ctaim  of  Lten  being  aMHrniS  m 
behalf  of  the  Phintif's  Attorney. 

OodvM  moved  for  a  mle  nisi  to  rescind  an  order  ol 
Coleridge,  J.^:  **  that  satiCfikftlM  of  the  jndgnvwtiiuud 
in  this  canse  be  antcred.OB  -the  Mfll^  osi  we  dafiraiaani 
acknowledging  satisbcfitift  fiv  thft  aavft  aniMMb  on  hia 
jud^ent  aigaedesainafe-jtiitf  sai4deftndaiit<«&.^ 
Apnl^lStf,  and  that,  in  tha-meaiHtflM»  the  issniag  of 
execQtbninlhiBcanse'beBtayed*"  IheafBdavitef the 
attorney  for  tiie  defendant,  tipoo  iirhioh  the«b«ve  order 
was  madei,  stated,  that,  at  the  Spring  Asrizes  for  Glou- 
cestenbireHn  1846.  an  ejeebnwt  was  .tried,  in  which 
the'  defendant  in  tne  preaenA  ,  action  was  lessor  of  the 
plaintiff,  and  tbe,t»lafaiUff  in  :tfae  present  action,  iog^ 
gether  with  his  brolher,  Charles  0  Hare,  were  defend- 
ants; that  a  verdiet  was  entered  for  the  lessor  of  the 

Slaintiff,  and  the  coata  Wera  taxed  at  £9/.  6#.^  uehioh  the 
sfendante  neglected  to  pay,  >and  thereupon  a  <a|)ias  ad 
satiaEidaidum  wksiaauM  agataai  the  .plaintiff  in  the 
'prMent  actioB,  whoWaaamated,  anAaiveequeBtlydia- 
charged  under  aftUb  M.G«ou8;  e.  123 »  but  that  »«$>art 
of  tlw  costs  haA  been  pud>'  The  afttUvii  «f  the.plaip- 
tiff,  on  which  the  rule  was  ikoved.  for,  jdtated  that  tha 
present  actioil  was.brouaht  b^  htm in-V^,  1847^  iu- 
mediatldy  after  he  was  tucen  in  exetntioa-iBf  .tbe.aetion 
of  ejectment,  for  a  debt  due  from  the  ({efeudant^  to 
the  pbintiff,  to  which  tbe  defendant  pleaded  never 
indebted  only,  and  did  not  give  notice  of  set-off.  At  the 
last  Sonne  Asuzes  for  the  connW  of  Gloneester,  the 
plaintiff  obtuned  a  verdict  for  212.,  and  the  costs  were 
subsequenUy  taxed  at  292. 9«. \l\d.  That  the  judgment 
in  the  action  of  ejectment  was  executed  by^  the  arrest  of 
the  plaintiff  in  the  preaent  action,  in  execution  for  %*•  da- 
mages uid  the  whole  amount  rf.oeala ;  and  the  demidaiit 
deulned  him  for  the  whol^  and  did  not  reduce  Uie  ai^ 
judgment  by  the  ^anount-  nt^  for  or  recovered  in  tjxla 
action,  or  any  {wrt  thertof ;  ana  by  a  mle  oTjC^tQ^ 
dated  Hay  2,  1848,  in  piirauance  of  sect.  1  of  ^i.  4B 
Geo.  3,  e.  123,  he  was  discharged  from  cnstodv,  having 
lain  in  execution  und^r  the  said  judgment  (or  twelve 
calendar  months.  Thatfbe  debt  for  which  (he  present 
action  was  broiiclit  accrued  Wfore  tbe  action  of  eject- 
ment was  brought,  or  t lie  (kiiii^ii.- tlierein  alleged;  and 
tlie  plaintiff  in  it  was  tnkcn  in  exu  ution  under  the  said 
jod^ent  befure  tlie  debt,  or  any  jiart  thereof,  for  which 
this  action  vas  lnouglit,  was  npjiiud  towards  satisfac- 
tion of  the  said  judgmciit.  That  the  plaintiff  in  the 
present  action  had  been  compelled  to  borrow  money  for 
the  outlay  9£  the  coala  In  thu  action,  and  ao  taxM  at 
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20/.9I.1 1  id.j  and  but  for  such  coiU,  so  ineiured,  he  could 
not  have  reeorered^bnt  must  hare  lost,  the  aiiid  dAt  of 
21/.  BO  due  from  the  defendants— The  fint  qnesUon  ls» 
whether,  the  pluntiff  heing  a  pauper^  the  costs  of  the 
fcrmer  aetion  can  be  eet  oin  There  is  uo  express  deci- 
sion upon  the  point;  but  it  has  been  held,  that  wliere 
there  are  sereral  defendants,  and  a  verdict  is  found  for 
some  of  them,  they  are  not  entitled  to  have  their  costs 
dedncted  from  the  plaintifTs  costs;  ( Cmgenheim \,  Lane. 
1  Hee.  &  W.  136);  and  that  the  defendant  is  not  entitled 
to  any  set-off  in  respect  of  issues  found  for  him.  (i^w 
V.  Raeine,  4  Mee.  &  W.  610).  \^Wightman,  J.— The 
reason  of  the  decision  in  those  cases  ts,  that,  if  the  plain- 
tiff was  compelled  to  deduct  and  set  off  the  costa^  it  wonld 
amount  to  the  s»me  thing  as  If  the  defendant,  was  entitled 
.to  recover  them.]  Xhe  rule  of  Court,  which  reauires 
Out  costs  of  wUne«Be8  should  be  pa!d  befi«e  the  allow- 
•nm  of  them  la  taxation,  applies  to  a  pkintlff  suing  in 
fbnuA  pauperis.  (i'Vwnan  r.  Rosher,  ante.  p.  ^7). 
That  is  8  good  reason  why  the  attorney,  wno  has  ad- 
Tsnced  money  for  the  punpose,  should  have  a  Hen  on 
the  costs,  and  why  this  set-off  should  not  be  allowed. 
IPattaotif  J. — ^Does  it  appear  that  the  plaintiff's  attor- 
ney is  prejudiced?  If  he  has  advanced  money  he  may 
be  entitled  to  protection.]  The  affidavit'  states  tliat  the 
pauper  borrowed  money  for  the  costs  of  the  action ;  but 
it  does  not  state  that  he  borrowed  It  from  his  attorney. 
Secondly,  the  plaintiff  was  discharged  under  stat.  48 
Oeo.  3,  c  123.  If  he  had  brought  this  action  and  re- 
eonrad  thess  costs  during  his  hnprisonment,  conld  the 
cssts  in  the  fonnsr  action  hate  been  set  off?  rtf^i^H- 
mam,  Jv~It  nukasno  dffibrence  as  to  ttie  qnsstion  whe- 
fhsr  these  costs  should  be  set  off.  It  is  the  unc  as  if 
tiw  action  was  brought  by  a  person,  not  In  formk  pau- 
peris, who  had  been  disclurged  under  .that  act/j 

PifTBsoN,  J.* — When  my  Brother  Coleridge  made 
thb  order,  it  was  not  in^ed  that  the  attorney  for  the 
plaintiff  had  any  lien.  If  it  had  appeared  that  the  at- 
torney had  advanced  money  to  procnre  the  taxation  of 
the  costs  in  this  action,  it  would  he  a  hazdshm  on  the 
attorney  to  set  off  the  costs  of  the  action,  in  which  the 
verdict  was  against  the  prcaent  plaintiff,  against  these 
costs,  to  the  prejudice  of  iiisHen.  If  thathad  appeared 
tony  Brother  Coleridge,  he  would,  probably,  have  made 
his  order  that  satisftctton  should  wenterm  on  the  roll, 
■aUcct  to  the  lien  of  the  attotn^.  Ve  must  tabjs 
it  Mat  it  was  not  iha  attorney  vho  advanced  the  money 
to  the  plaintiff.  In  the  cases  cUcd,  costs,  from  which 
the  plaintiff  was  exempt  because  he  sued  as  a  pauper, 
Were  not  allowed  to  be  deducted  or  set  off  agEuint  costs 
to  which  he  was  entitled  in  the  same  action.  Here  the 
costs  ordered  to  be  setoff  aie  costs  for  which  the  plain- 
tiff was  liable  in  the  former  action,  because  lie  dtd  not 
sue  as  a  pauper.  Being  liable  for  them,  he  stands  in  tlie 
same  utuation  with  respect  to  tiiem  as  if  he  had  not  sued 
as  a  pauper  in  the  present  action;  mai  ttie  attorney  is 
not  snewn  to  have  any  lien. 

As  to  the  dischatge  of  the  plaintiff  under  stat.  48 
Geo.  3.  c.  123,  it  is  expresriy  provided  by  sect.  1,  that, 
notv^tnstanding  the  discharge  of  the  debtor,  the  judg- 
ment shall  remain  in  foil  force,  except  as  to  the  taking 
In  ozecntion  Uie  psrsMi  of  Ui«  debtor.  Allowing  the 
defimdant  to  set  off  the  costs  in  the  former  action  is  the 
same  thing  as  allowing  him  to  take  out  a  fieri  fitcias 
or  any  othar  pBocess  for  getting  the-money  other  than 
flut  of  taking- the  person;  and,  therefore,it  doesnotinr 
fttott  the  provUonB  of  that  sutnte. 

Wnarmav,  oonenrred.— J{M2s  r^fued. 

la  the  Hatter  of  FRVDmcK  Wiujcox,  an  Insolvent 
Debtor,  «E  parte  Violbti.— J/^  8. 
Sect.  98  of  Stat,  1^2  Vict,  c  110,  the  Aatigneeofan 

*  Lord  Desman,  C.  3.,  wsi  abssnt  on  acomutt  of  iHsesa  i 
CU«tU|e,  J.,  was  at  the  tttttass  ki  Loodoa. 


Ititolvaa,  leAofS  Ditekarye  hathma^aikaitdm 
that  Aa,  augf  ap^  to  tke  Cmt  hteimDi 
in  Londaoy  or  a  Cmmkrimtr  oa  V»  (Xntit,  ) 
farther  Examiitalion  of  tie  Intokatt,  Bf  Sik. 
1 1  Viet.  e.  102,  the  Cireuitt  (flntotrnt  Coamm 
are  abolished,  and  JmiadictionyiK  Catit^ hutk 
b^ond  Twmty  Miles  from  London^  tr 
Ju^es  of  the  ColtntyiJimrU.—Stldylh^Aiftk 
for  the  further  ^fitoMmatMM  ef  as  /uobBd^  i 
DisAarge  had  been  a^aHeattd  fif  m  AMfastfj 
OHSfUMter  on  Circuit,  under  SeeLtb  of  8ULt 
Via.  c.  100,  mast  b«  made  to  theCmtifJm 
Debtors  in  London.  ] 
Me^S^  W.  H.  Cooke  moved  for  a  mbMil 
damns,  either  to  the  oommknionsrs  of  UaCio 
Btfllef  df  Insolvent  Debtors  inLendm,«cl»ttij 
the  CouniT  Court  of  Somerssfaduie,  eooaiA. 
or  him.toffraDt  an  order^  under  sset  SB  rfM.l1 
Viet,  c  ll^for  the  farthm  examinatioii  rft 
Frederick  WUlcox,  tondiing  his  estate  i 
iinolvent  filed  his  sdiedule  4n  the  CottrtftrMl 
of  Insolvent  Debtor^  in  August,  18S9,  at  CoiH 
county  of  Glamotgan;  and  at-Uie  hesriagrfttfi 
vent  on  tiie  31st  October,  he  was  runuBed-krl 
months.  Emannel  WHlism  Yiolett  vsi  mi*A 
asngnee  in  Dsoemi>er,  and,  in  conseqnnDenttrf 
menta  made  by  the  insolvent  in  bissohsdd^MI 
msnded,  under  the  97th  section  of  itat.? 
but  throngh  some  defect  in  the  pneeir 
diachaigod  from  custody.  In  Dsecmbsr, 
Ing  been  ascertained  that  tkelBsolniitwssii 
ofproperty,  an  applicntion'  on  behalf  of  tiwa 
made  to  the  Court  for  the  Bdief  «f  IiuaMl 
for  an  order  for  the  exanunatlenof  ttteii 
uiplicatioti  was  refused  by  the  Court,  oo  tli'^ 
wat  the  motion  ought  to  oe  made  to  the 
Cooni^  Cottrt  of  Somersetshire,  wiUiin  tliej 
of  whfeh  the  insdvent  resided,  and  to  wfcsmi 
diction  over  such  cases  had  been  transIbnAl 
ft  11  Vict.  c.  102.  That  apprication 
15th  December,  184^Bnd^e  judgeofOn 
said  he  had  no  power  or  jurisdicttea  to  i 
without  an  order  from  the  Insolvent  F 
London,  the  huoWeney  of  Frederiek'^ 
takm  place  prior  to  the  passing  of  stsi'i 
a  102.   On  the  1st  Bfay  last,  appUcsttosi 
ingly  mads  to  the  commissionen  of^^ 
Debtors  Court  in  London,  but  the  coonw 
olinedtomakean  Older.  By  sect««JfHitl( 
c.  110,  it  is  enacted,  "  that  it  shall  be  Iwfid 
shpee  of  the  estate  and  effects  of  any  wAp""? 
discbarge  shall  hare  been  adjodieated  anderUK 
from  time  to  time  to  apply  to  the  said  OomT 
the  Court  ferthe  Rdief  of  Insolvent  D**"^' *f 
or  a  commissioner  thereof  on  his  cirewtj^thBi 
person  may  be  further  examined  ai  to  "'7,^7' 
thiiwe  relating  to  his  estate  and  eAeti,  etutf  »;[ 
said  Court,  ora-sommiBBaaBr  tiMMofcn  towwV 
This  apnlicatien  is  ao^e  with  the  cewnniwMi 
judges  <M  the  Courts  below,  fortbe  paipu"«*JJ 
adedsbn  from  this  Court  ss  to  the  optnlW* ' 
10  &  11  Viot.  c.  102,  with         to  tbe 
by  stat.  1  &  2  Vict  c.  110.  The  iMolmcyWJIJ 

revious  to  the  passtog  of  the  first  ^^'^"z^ 
&  6  Vict.  c.  UMndlt  was i>««^ ^!*^H 
sioner  on  circuit  more  than  twenty  nUo 
By  sect.  6  of  stat.  10  ft  11  Vict  c.  '^f'Jr^ 
over  all  future  cases  of  ii^l^o^T  ^JJi 
pending,  beyond  twenty  miles  from  ^^^^L 
the  ju£e  of  that  county  court  in  which  t«  j]^ 
has  resided  for  six  calendar  months  n^^cS 
preceding;  and  jurisdiction  is  n86r™aw''»*L^  ^ 
London  over  those  cms  only  which  trm  J>»Jj 
distance  of  tvrenty  miles -frwn -the  w"™/^!- 
Syaect.10,  thapowmof  aeommfaMMVrftt*"" 
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Debton  Omxt  aa.  circuit  an  teuodeExed  to  tbe 
<rfthe  cooDty  court.  The  commisBioners  in  Lon- 
thgrastlvea  denuded  of  tbesei  powws  by  the 
of  the  late  Bt&iat« :  tbe  jadge  of  the  countj 
-^9n  himself  to  be  investM  with  no  jiuisdic- 
luttera  of  inaoIrMicj  which  exlited  previous  to 
'  S  Viet,  c  1 1 6.  Tbe  qneation  is.  in  what  court 
under  McC.se  of  Stat.  1  &a  Vict.  cUO.  t*- 
4oea  Rmun  in  uthez^  or  whether  it  has  been 
:  tbe  court  in  Lmidon  without  betngtiant- 
couatjr  eourta.   l^Wigilmartt  J.— ^Do  not 
'  petition!  now  in  dependency*  insect.  9  of 
llYicLc.  102,  include  all  cases  1j  Those 
ooljr  to  cases  which  have  beeu  commeqced 
itstutea  enomeiated  in  sect.  4  of  that  act. 

Our.  ckfv.  vuit,  , 
,  J.,  now  delivered  the  jud^enk  of  the 
^  Btatang thet&cts,  Mb Lordsbip proceeded: 
-  depends  on  tbe  08tb  section  of  stat.  1 
lUO;  no  other  section  of  that  ao)  authorises 
>»snin>ti<Hi  of  an  insolvent  after  his  dia- 

dear,  that  the. insolvent  cMuiot  be  ex- 
is  would  hare  been  befim  tbe  Mceat  tta- 
iTmieommuaioneroncireiiit,  because. 
1. 10  &  11  Vict.  c.  102,  the  eircnits  of 
onunissionera  are  aboliwed,  and  Uielr 
•transferred  to  tbe  jndges  of  the  county 
ucatBination,  then,  must  be  before  ths 
rt  in  London,  or  before  a  judge  of  tbe 
Bat  tbe  judge  of  the  county  court  has 
beoanse  sect.  6  of  stat.  10  &  11  Viot. 
'vs^  and  does  not  applf  to  past  trans- 
is  an  express  provision  m-stot.  9,  tbai^ 
to  petitions  under  the  acts  mentioned  in 
'^•of  them,  "  which  are  now  in  depend* 
i  shall  have  been  presented  before  the  time 
set  Aall  commenoe,  the  provinons  of  such 
Asjnii&tioiL  of  such  courts  under  such 
Mmiin  in  force;  but  this  la  not  a  petition 
j:ir«tbcrof  tbossaets.  Itis  clear,  tbei^ 
fti  county  court  hss  no  authority  in  this 
1  nder  stat.  1  &  2  Vict.  e.  110,  or  under 
VkL  c  102.   But  there  is  nothing,  which 
bnlrent  Court  ia  I^endon  ham  adjndi- 
tter;  there  U  uo  ^ffiimlfy  in  dw  way 
Iring  an  order. 

at  all  the  sections  .of  tbe  several  8t»* 
n  the  pointy  we  bare  agreed  In  coming 

aud,  that  the  commisrioners  of  the  In- 
in  London  would  be  satisfied  with  this 
sf  the  opinion  of  the  Court;  and  that  thexe 
M  ocoirioa  to  issue  a  writ  of  "*ifii'f"'"», 


TBJNTTY  TERM. 
BausoB  «.  "WxDDxmron.—Jmu  0. 

tlu  Fiv*  I>ay$  witAin  tehie^,  U  Sect.  2 
l^iU.  Sf  M,j  Seu.  ],  C.5,  tU  Tenant  or 
aiqr  r^Utjf  Gotxu  dittrained  upon  for  Sent,  the 
I>ktnmmdth»Z>agefSaUanlaAl0  beeg- 

fcr  an  Ql^al  and  excessive  distress.   The  fourth 
■Act  itating  the  distrsiniDg  of  tbe  goods  of  the 
chsrged,  that  **  the  defendant,  not  regarding 
in  such  case  made  and  provided,  and  con^ 
&c^aflcrwardy  and  before  the  expration  of, 
*  five  days  next  after,  such  distress  so  talcen 
sodsneh  notice  thereof  so   ven,  as  aforeaaid, 
«B  &c^  wrongfully  and  unlawfully  sold  and  dis- 
dtht  Slid  goods  and  chattels  &e.,  without  the 
(r  lieense,  and  against  the  will,  of  the  plaintiff, 
fttc  Ple^  not  guilty,  by  itntato.  On  ths 


trial,  before  Crssswell,  J.,  at  Uu  Lancaster  Snmmer 
Aasins,  in  18iB,  it  sppeMod  that  the  seizure  under  the 
distress  was  made  at  eight  o'clock  on  Saturday  morn- 
ing, the  2Sth  September,  for  a  year's  rent  alleged  to  be 
due,  and  the  goods  were  sold  in  the  afternoon  of  Thurs- 
day, the  90th  Septembes.  It  was  contended  for  the 
plaintiff,  that  the  «de  was  too  soon,  inasmuch  as,  andor 
sect.  2  of  stat.  2  Will.  &  H.,  seas.  Z,  c.  A,  the  tenant  haa 
fire  dear  days  for  rsplsrying  his  goods  and  payiw  the 
rent,  exdnsm  of  the  day  ofstizure  and  the  dayoT nla. 
The  learned  judge  OTermled  the  objecUon,  and  a  ver- 
dict was  given  h»  the  defiradeat.  In  the  foOoiring 
term,  f  Not.  7), 

PomSmt  moved  for  &  rule  niu  for  a  new  trial,  on  tbt 
ground  of  misdirection ;  citing  TVilson  t.  Niahtituale, 
(8  ^  B.  Rep.  1036,  n.  (J);  10  Jur.  917):  t. 
Foirmansr,  (3  Hee.  &  W.473):  PeOew  r.  TUBuaOrai 
of  H^ot^^mt  (9  a  ft  C.  134):  ffard^  T.  Ityh,  (Id. 
603);  and  tomiff  r, SiMon,  (6  Mee.  ft  W.40). 

On  a  BubseqMnt  dqr,  (Kot.  9),  the  Court  granted  a 
rale  niri*. 

M(aiin  and  71«mMon  nowshswedoaase.— By  MCt.S 
of  stat.  2  Will.  &  ai.,  aask  1,  c.  5»  where  goods  or  chat- 
tels shall  bs  disbi&ied^  and  the  tenant  w  owner  shall 
not,  within  fin  days  next  aftw  such  distreas  taken,  and 
notice  thereof  left  &c,  replevy  the  same,  the  peram 
distnuning  shall  and  mar  cause  tbe  goods  and  chattels 
to  be  apprised,  and,  after  snch  wpmisement,  sell  the 
same.  Li  WaWue  T.  Kmg,  (1  H.  Black.  13),  it  was 
decided  that  the  fivs  days  are  Indunve  of  the  day  of 
sale.  And  in  Harper  v.  TatweOy  (6  C.  &  P.  168),  Tin- 
dal,  C.  J.,  said,  "  It  has  been  decided,  as,  indeed,  the 
words  of  the  statute  shew,  that  he  (the  landlord)  must 
wait  five  whole  days;  that  is,  fire  times  twenty-four 
hoars.  Here  the  distress  was  taken  at  two  o'clock  on 
Friday,  the  1st  March,  and,  if  wo  reckon  five  daysi  It 
brings  us  to  Wednesday,  the  6th.  Bat  the  goods  wen 
sold  tiefoEe  two  o'clock  on  that  day;  therefore  the 

E"  'ntiff  had  not  the  five  days  which  the  law  Intended." 
Reg.  Gen.,  H.  T.,  2  Will.  4,  VIII,  (3  B.  &  AdoL 
),  "  In  ^1  cases  in  which  any  particular  number  of 
day^  not  expressed  to  be  clear  c(ay^  is  prescribed  by 
the  roles  or  practice  of  ^e  Courts,  the  same  shall  be 
reckoned  extSnsirelyof  the  first  day,  and  indufllrely 
of  the  but  dar."  [They  referred  to  wightman,  J.,  In 
JUg.  T.  niJwtku  <jf  MiddltHx,  (3  D.  &  L.  109;  9 
Jur.  7A8},  and  MUA^  r.  FotttTy  (12  Adol.  &  EU.  472  ; 
S  Jur.  70).] 

KnowltM  and  Paihl^^  contra.— The  decisions,  as  td 
the  computation  of  time,  before  Letter  r.  Garland,  (IB 
Ves.  247),  are  not  oonristent  with  each  othet^  nor  with 
the  role  laid  down  in  that  case,  which  is,  that  when  a 
certain  space  of  time  Is  g^ven  to  a  party  to  do  some  aot> 
whbsh  q^aoe  of  time  is  included  between  two  other  acts 
to  be  done  by  aaother  person,  both  the  days  of  doing' 
these  acts  ought  to  be  exdoded,  in  <»der  to  insure  to 
him  the  whou  of  that  space  of  time,  unless  it  be  an  act 
to  which  the  penen  afieoted  by  the  computation  is  party 
or  privy.  In  Yotmg  r;  Biggony  (6  Hes.  ft  W.  49, 04), 
upon  sect.  1  of  stat.  24  Geo.  2,  c.  44,  it  was  laid  down  as . 
a  geoeral  role,  and  not  dependent  opon  the  person  being 
pvty  or  privy ;  and  the  Court  of  Exchequer,  acting 
upon  that  rule,  orsrruled  Ckt$tle  r,J3urdtU,  (3  T.  B. 
623) ;  and  their  deciuon  was  followed  by  this  Court  in 
Mitchell  V.  Foster.  (12  Adol.  &  Ell.  472  ;  5  Jor.  701. 
rXhey  also  cited  PaMnor.  731*  Hundred  (jf  ^Von/ord,  (O 
B.&C.  134);  Har^v.Byk,  (Id.  603);  ITeWv.  JlWr- 
m(tiier,(3Mee.&W.473);  Ifi^.v.  The  Justices  of  Shrt». 
shirt,  (8  Adol.  ft  EH.  173);  and  Sli»t  r.  Hestop,  (Id. 
577).]   [CWari*^,  J.— Is  Reg.  Geo.,  B.  T.,  2  Will.  4, 


*  Aqoestioftwas  alto  niwd  ti  to  tbe  cotntiuctieo  of  tiie 
agreeaetrt  ender  whifth  the  piewlaas  were  baM;  aod  ths  nls 
mentioned  in  Oe  text  was  granted  oDthstpdstdeo.  Battiw 
Coort  gave  no  oj^idoa  apm  it. 
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VIII,(3B.&Adol.383),niferredtouianyof  thflcasesl  titled  to  Ootli,  akhotigk  h9  wat  tut  hmittir 

The  onect  of  adopting  this  rule  in  the  eo&Btructlon  of  trcute. 

statutu  will  be,  that  there  will  be  one  rule  in  coustru-  At  the  general  quarter  semoBs,  held  In  Od 
iog  statutes,  and  another  in  coBStruine  pleadings  and  1 1847,  for  the  county  of  Hants,  a  bill  of  indtctmei 

rules  of  practice.3   It  is  referred  to  in  the  argument  in  prefeired  and  found  against  the  defendant,  who  w 

Mitekellv.  Foster  (12  Adol.  &  Ell.  472, 474;  6  Jur.70)  manager  of  the  Branch  Bank  of  the  Wilts  ud  I 

and  WilliMu  v.  Surgeat^  (12  Adol.  &  Ell.  63fi,  637;  6  "  "  '  ^.._:_*-t.._v 


Jur.  71).  It  was  competent  for  the  judges  to  Xo^  down 
that  rule  for  the  constmction  of  their  own  rules  of 
pleading  and  practice ;  and  the  two  rules  of  construction 
will  not  eonfltet.  The  reeoit  decirions  require  that  a 
dtfibrent  construction  should  he  nven  to  sect.  2  of  stat. 
2  Will.  &  M.,  sess.  1,  c.  5,  from  that  nven  to  it  in  Wal- 
lace  T.  Kbu,  (1  H.  Black.  13).  In  Harper  t.  Tasw^l, 
(6  C.  &  P.  1G6),  the  plaintiff  succeeded,  and,  there- 
fore, it  was  not  necessary  to  question  the  ruling  of  Tin- 
dalj  C.  J.  If  one  day  only  had  beeU' given,  the  day  of 
tiw  service  must  have  been  excluded ;  and,  therefore,  it 
must  be  excluded  in  counting  the  five  days.  TCoU- 
ridg«t  J,— >Then  the  landlord  cannot  sell  until  the  se- 
Tenth  day  after  the  seizure?]  In  Williatat  v.  Burget$f 
(12  Adol.  &  Ell.  635 ;  «  Jur.  71 ),  it  was  held,  that  the 
twenty-one  days  for  filing;  warrants  of  attorney  were 
to  be  reokoned  exdnsive^'Of  the  day  of  execution. 
In  the  computation  of  time,  the  fraction  of  a  day  is 
always  excfuded.  In  Comi^  r.^Cow^  (Sty.  118), 
RoU,  J.^aaU,  (m  119),  **  that,  in  presamntion  of  law, 
when  a  ^ii^  u^to  be  done  upon  one  day,  all  that 
day  is  allowed  to  do  it  in,  for  the'avoiding  of  frac- 
tions in  time,  which  the  law  admits  not  of  but  in  case 
of  necessity."  Thus  also  John  Yoet,  Comment,  ad 
Fandect.,  hb.  ii,  Ut.  xli,  14,  De  Feriis  et  Dilationibns, 
p.  IfiS: — **Proinde  a  intra  triduom  (verbt  gratis)  ex 
quo  quid  factum  gestumve  fuerit,  jubeatur  quis  vel  in- 
tercedere,  vel  sese  ustere,  aut  aliud  quid  age  re ;  verius 
est  ipsnm  ilium  diem  quo  quid  gestum  est,  .  .  .  non 
esse  oonuumerandum,  sed  preter  ilium  diem,  tree  alios, 
arbitiio  ejus,  qui  dllationem  impetravit,  relictes  esse.** 
The  question  has  been  much  discussed  among  the  civi- 
lians, whether  the  day  *'  a  quo"  should  be  incladed  or 
excluded  in  the  caleulation  of  a  term.  A  rule  which  has 
Tery  generally  prevailed  in  pncUoe  on  the  eontiiwnt  is, 
that  we  day  m>m  which  yon  reckon  should  not  be  in- 
eluded  in  the  term.  "  Dies  &  quo  non  compntatnr  in 
termino."  The  authorities  on  the  point  are  learnedly 
collected  by  an  eminent  living  jurist,  M.  Troplong,  Pri- 
vileges et  Hypothlques,  tom.  1,  pp.  440 — 148.  In  R^. 
T.  The  Jtuttces  of  mddl«$ex.  (3  D.  &  L.  109;  9  Jur. 
768,769),  Wightraan,  J.,  said,  (p.  113),  "In  all  such 
cases  the  general  rule,  excluding  fractions  of  a  day, 
has  been  applied,  and  great  inconvenience  might  follow 
if  it  were  not  so.'*  [They  also  referred  to  Mercer  v, 
Ogilvie,  (cited  by  Sir  W.  Grant,  M.  R.,  in  Letter  v.  Oar- 
Imdt  U  Ves.  254),  and  Gortt  v.  Lowndes,  (11  Sim.  434).] 
Z^T.  Wmiam^  (cited  in  2  Tidd's  Pr.,  p.  755,  n.  («) ), 
upon  Mot.  4  of  Stat.  14  Geo.  2,  o.  17,  regulating  notice 
of  triaL'  is  incondstent  with  the  saheequent  deisnons. 

Lord  Dbnman,  G.  J.— We  are  very  reluctantly  obliged 
to  yM4  to  the  later  anthoriUM,  which  produce  a  revo- 
bmon  in  the  law  upon  this  point 

Faitbsom,  J.— The  carrent  of  all  the  later  anthori- 
Ues  upon  tlua  pmnt  runs  one  iny. 

CouRinas  ud  Ebls^  J  J.,  cwenned.— Aitr  atsp/nfe. 


BAIL  COURT.— HiLiBT  Tbbm. 
Red.    Edwakd  Owbm  Bibhw.— Jm.  25. 
CttHoreuri  to  rcmow  Indieimtia—QuU—Pasf^  grieved— 

An  ImUetment  vm  remmd    Certiorari,  under  B  Will 
4  M,  e.  11;  the  Par^  homd  over  toproieeHte  wat  not, 
imfiuty  a  Par^  griaed  or  injured  within  the  meaning 
tke  JSgM9:—Sddt  that  the  Partg  grieved  or  in- 
Jtmd,  ^,  wfaet,  Ale  ProuaOor,  was,  neterth^etgy  «• 


Bankmg  Company,  at  Christchorcb,  Htuti,  for 
aling  certain  monies,  the  property  of  theWiltsud 
Banking  Company.  Stokes,  a  clerk  to  the  banlciii 
pany,  was  bound  over  to  prosecute.  OatbelSthC 
the  indictment  was  removed  by  certionri  iote  the 
of  Queen's  Bench,  at  the  defieodant's  instucb  , 
Hnmpdiire  Lent  AssizeB,  1848,  the  defendul  ni 
and  convicted.  Subsequently  a  nde-bar  ntc  w\ 
tained  fta  the  eostx,  pursuant  to  5  Will.  &  H.  c 
In  Miehadmas  Term  last  a  rule  was  obtaned  e 
on  the  proeecntor  to  shew  cause  why  the  vMM 
ordering  that  it  be  referred  to  the  corona  ud  it 
of  this  court  to  tax  the  costs  to  be  paid  b<r  ths  i 
ant  to  the  prosecutor  or  his  attorney,  should  otl 
adde,  upon  the  ground,  that  Hr.  Stoko,  the 
tutor,  was  not  a  party  grieved  or  uijored 
meaning  of  the  words  of  the  statutet.  Fromt 
davits,  in  answer,  it  appeared  that  Mr.  Samod 
a  manager  and  shareholder  in  the  b*nk,  wul 
prosecutor;  that  the  attorney  fbr  the  pmceiiti 
instructed  by  him ;  and  that  be  was  the  fuijl 

Cy  the  costs  of  the  prosecation.  Atthotigfa  Sto 
nnd  in  the  recognisance,  his  name  wsa  ioi^ 
as  a  nominal  prosecutw.    Agunst  wfaicb  nle 

Barttow  and  C.  Saunden  now  shewed  evue 
question  here  is,  whether  Stokes,  by  enUn^  i 
recognisance  to  prosecute,  must  not  be 
prosecutor,  and  that  he,  not  being  a  diudwlto 
company,  can  be  said  to  be  a  party  injured  or  ig 
within  the  meaning  of  the  sUtote.  Admitti^ 
Stokes  is  not  the  real  prosecutor,  but  m««J.« " 
party  bound  over,  this  Court  may  inquire  woo  t 
prosecutor  is,  and  if  it  should  appear  Ihil  he 
party  grieved  within  the  meaning  of  the 
sufficient,  and  will  entitle  him  to  costs.  Ttoe 
no  doubt  that  ProvU  is  the  actual  l>i««J[' ' 
titled  to  costs  as  the  party  grieved.  Afl  w  a 
this  subject  shew,  that  the  real  question  to  h 
is,  who  is  the  « party  grieved**  within  t»>«™ 
the  statute.    [They  referred  to  Bex  v.  Ox*, 
R.  526);  R^.  v.  The  Earl  of  r«%r«^  (J 
Rep.  341);^.?.  V.  IFtWaiM,  (6(i.B.aq>  fj^ 
V.  hobton,  (9  Q-  B.  Rep.  302);  Rex  ^.Ti^f 
of  TaunUm  St.  Mary,  (3  M.  &  S.  In 
Lith,  n  Burr.  64),  it  was  held,  ^JTO 
name  of  the  prosecutor  was  not  on  the  »»  «  r, 
dictment,  it  might  be  shewn,  by  affidan^  ««  sc 
the  party  grieved  within  the  meanmg  «  "»«  T" 
From  the  affidavits,  in  UiU  case,  >*  »PP««2^ 
that  Provis  is  a  shareholder  and  gtoersl 
therefore  a  party  grieved  within  the  " 
sUtute. 


*  5  WiU.  i  M.  c  n.  B.  3.  eatcU,  "^^^St 
proMcnting  mch  writ  of  certiorari  be  «J'™^,i!j,ta 
for  which  he  wu  indicted,  then  the  iiid 
sbaU  give  reasonable  coats  to  the  pro«otor,  a  ^ 
grieved  or  injared.  or  be  a  joatice  of  the P^f*^T^la, 
constable,  headboroagb,  tytUogman,  """"S'ln-ea 
Beer  of  Uie  poor,  or  any  other  dril  '^^'j^kKgt 
upon  the  account  of  any  fact  eoninitted  "  f**^  «c« 
him  or  tbeiB,  is  officer  oroflScers.  t»P**^*lrfii 
which  ooata  ahaU  be  taied  aooording    tbew**-  ^ 
court ;  ant]  that  the  proseeotor.  tor  the  "f^^* 
■hall,  within  ten  daye  after  demand  """Jf^j^pW 
ud  refuial  of  payment,  on  oath,  hate  ^  "^f^eBpti' 
■jainst  the  defendant  by  the aaid  eoertWf^^TS^ 
that  the  sidd  reeogdsaoee  shaB  not  be  AKbBir" 

sotaiedahanbepdd." 
t  See  preoedhig  note. 
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CkSn  and  Pomldm,  in  rappMi  of  tba  rale— It  U 
-  idiir  that  Stokes  u  not  al  aU  interested  in  this 
i^r  a  pcnon  who  would  come  within  the  meau- 
lAiitatate  aa  a  partj  grieved.  {£M^J.— Heis 
laial  DToseentor ;  the  <|ae8tion  ia,  whether  the 
^itipplicable  to  a  nommal  proaecntor.^  As  far 
-Hx  potion  <tf  pRMecntor  is  eonoemed,  it  has 
IhyStokea.  Stokes  is  the  party  boondL  and  Us 
tto  appear  on  the  back  of  the  indictment. 
'  hiliament  requires,  in  express  terms,  that 
tf'the  party  should  be  «n  the  back  of  the  fn- 
i  [A-fe,  J. — He  may  he  a  prosecutor  although 
timet  on  the  back  of  the  record.  The  ftmen 
loF  William  and  Mai^seem  to  hare  wbbed  to 
■i  sQ  trouble  of  inquiry  abont  who  is  the  pro- 
^iy  iffidaTit.3   There  is  no  case  where  a  party 
mi  with  the  character  of  proaefeatcr-oan  'sflieT- 
iiMiMttobetherealpnmentor.  Heisboand 
'    ndasnee  to  prosecnttf .  It  would  liavc  begu' 
Stokes  had  not  appeSrtd,  that  Provis  at* 
ttiib^Mlftoproaecnte:  tbepartymustbathe 
f, mi  must  be  theparty  gricTed.  (Aae r.  /n- 
IIL  &  S.  268).   [They  also  referrad  to  Sm  v. 
,  (t  B.  &  Adol.  407,  n.) ;  S^x  v.  Ihwiunt, 
'    \Rexr.  IngUUm,  (1  Wils.  139).1 

it  appears  to  me  tliat  Provis  was  tnetpross- 
itbe  meaning  of  the  fi  Will.  &  M.  c  11. 
oa  haTing  been  pnt  forward  as  ^roaecntor, 
rto  be  inquired  into  on  affidarit  whtf  is  really 
Iwonder  this  act  of  Parliament.   The  prose- 
tMton  foot  bvProris;  there  can  be  no  doubt 
fiags  were  taken  at  his  instance,  fw  he  fai> 
lOe  attorney  by  whom  they  wmonidiietod,  - If 
tisd  been  brought  agunst  Pn»yia  In  a  inallelom 
*  a,  I  haTe  no  doubt,  witUn  the  meaning  of  the 
I  would  hare  been  liahl*.  It  is  add,  howeTer, 
rStdus  was  bound  over  to  prefer  an  indiot- 
Mt  that  is  an  authority  for  tlw  defondant's 
Itscoitadthat  he  was  prosecutor.  TbafrwovM 
^rtrong  drcnmstance  to  shew  he  vnis^  If  an- 
[;  Vq^  being  explkifted.  it  doles  not  prevsnt 
1  from  shewing  who  the  real  prosecutor  is. 
isotborised  by  Proris^  that  It  would  apply 
>M  wriI  ss  to  Stokes.    Frovis,  then,  being  the 
~i  ii  the  party  griered  within  the  meaning  of 
■;  ttd,  as  he  fulfilled  the  condiUons  of  the 
n  catered  into  to  prosecute,  he  is  entitled  to 
JV  nk  mus^  tharmi^  be  disehargedv-^/M« 

COURT  OF  COMMON  PLEAS. 
BS  IN  BAKC  AFTER  HILARY  TERM. 

I  (.  Ruaooac— Jhm  28, 1846,  <md  FA.  14, 1840. 

^Bmfietmg     gmarai  ttUroduOoiy  Wordt— 
Plmimg~&icppd—Comdmmve  Evidmee. 
Ha/WranttMaGnnK  to  om  Arnn  H.  i»  Ffe, 
nm  th  Ddrndamtt  ITM  wot  the  Heirtn  of  the 
ffm B^ietatedyX^o aied mttttate,  andredtina 
MkMnf  mFtebfthe  DefmdatU  and  hit  fVift 
•    (A«  PUtmtif,  the  D^mdant  covenanted. 
i»*fMtlandmg  any  Act  tmkimor  hU  Wife. 
^AnnS.,commkted,»htaiuliU  Wt/ewre 
-  ^^Mited  S^.;  and  ** tJuU.notwith9tamdmg  ang 
VmutJiwttndrhetmdhiM  Wife  hod  good  mghth 
mndthatUAoiUd  U  im^l /or  the  Plawiif 


*[^!MaM  and  Aig  Wife,  and  all  Persons  daimng 
«-  the  said  Ann  ff.,  wotOd  exsents  to  the 
2"«V  oB  Striker  Asswanees.   In  an  Action  for 
*"«  y  (*e  aiove  Onemant  fn-  quiet  Bnjoyment^  the 
osemd^  that  one  P.ff.  « Jaimsd,  as 


Beir-at-hm  tke  said  Aim  ZT.,  dcasased,  lawful 
Right  and  mtU*  to  tie  Premises/  and  them  set  out  a 
Bse99sryi»^setmsnt1sfP,Ii.tfywhidHhe  Plaint^ 
spussMai.  7%s2)^mdantsetm»th€aio9eD»edon 
(her,  and  pleaded  tkat  thg  ssM  AnnH.  died  intestale, 
leavtng  the  Defendattfs  Wife  her  on^  CMld  and 
Beir«s»-d»-Lw0:  amS  lkat  ike  PhinUff  instigated  P. 
H.  to  claim  a  Bl^t  md  Title  to  tie  Promises;  and 
that  P.  N.f  in  oonsSfuente  of  such  InstigaHon^  made 
the^  Ctaim,  and  prosecuted  the  ^feetment.  JZep/woison, 
do  Injuria.  At  ihe  -3Vwj;  the  Jury  found  that  tho 
Psfmdan^s  WiA  wusmttko  Bsirss»-at-£aw  ^  tic 
satdAnnH. 

Held,  frstt  that  Ms  Jury  were  not  ettamed,  Iw  the  Recital 
in  the  Deed  of  He  Heirship  of  the  D^endant's  Wife, 
from  Jtnding  that  sie  was  fut,  in  faet^  such  Heiress. 

Qmatv,  if  tuti  Rieeital'  umddi  after  Sdmim  6y  Title 
parmneuni,  iaim  heem  ak  JSettm^^-pbadedjossmehf 

Held,  seeondhi  that  lAs;Pfta,  wmout  sudJillsgation  «f 
tieHiirsh^«ftheI>^iindmfit  JFjft,  was  no  Answer 
■latioAelion. 

TUtdfy,  thatihe  AllMaUm  in  tie  .I>iStlatvHon,tiat  P. 
H4 «  etoAMMl  as  H3r-at^LawtfAnnH.ilmu^l  TUIeJ"- 
suffMentfy  shewed,  after  idng  'pleaded  oser  tot  that  Aa 
had  a  lawful  Title.     •  > 
But,  iletMe,  it  would  htne  haen^Badon  spetial  Oemuwrer, 
Fourthfy,that,4is09»erali^<tf  the  Terms  a/ Mht  Cons' . 
»ant/br  gutet  £nj<iiment  was  not  nttrietsd,  tgf  lis  uh' 
troduetoty  Worde  ^tio^  Covenant- fsr  TitUand  Power 
to  tonv^,  toany  Act  dons  by  tks  Di^ftndani  and  -hit 
Wife,  or  tie  said  Ann  H.  1 
Thu  waa  an  action  fbr  a  breach- «f  coviBBant  forquiat 
enjoyintat;  The  dead  on  which  th*«elian  «hs  Wooght 
was  art  onion  <^M>'by  the  defendanU  "Byt^t'dead, 
after  ledt^  a  grant  to'«ne  Ann  Hoploy,.iB  foe^  <tf  » 
c«rtidn  mesmage,  land,  and  premiaia,.  thereby  appoint 
ed  to  the  plaiatifF;  and  that  Martha' Ann  Bamoool^ 
the  defaidant's  wife,  was  the' heiress  of  AnB'Hapley, 
deceased  j  and  that  Ann  Hopley  was  dead  ioketate,  and 
that  Maruia  Ann  Raincock  waa  seised  in  fee ;  add  after 
farther  reciting  a  settlement  made  an  th*  marfciage  of 
the  d^ndant  with  his  wife,  giving  th«m  a  power  o£ 
appointmeAt^  whioh  power  was  exeeuted  ioifiivourof 
the  plalntiif  in  ft<e,  the  defendant  carenanied  aa  fol- 
lows;—** For  end  notwitbstandiiig.any  »if,  matter,  or 
thing  b^  them,  the  said  George  Dawson  Kaineocl^" 
(the  defendant),    and  Mary  Ann  his  wife,  or  either  of 
tium,  or-  tha  said  Ann  Hmleyj  <leceased,  made,  done, 
omitted,  committed,  axecDiad,-  or  Imowingly  w  vrlH* 
ii^ly  anflfered  to  the  oontrary,  th^y,  the       G.  IK 
Baineock  and  Martha  Asn  hiawife,  or  «na*(  theai, 
are  or  is,  at  the  time  of  the  s«alinflf  and  deliTeiy  beraofy 
lavrftilly,  rightfully,  and  abacdutefy  ssised  of  ajid.in^  w 
well  and  sufficiently  entitled  to,  the  taid  messuage  w 
tenanenL  land,  hereditaments,  and  prenises  bmby 
appointed,  grantsd,  and  rdessed,  Hi  intended  so  to>  be, 
and  every  part  thereof,  with  tiieir.and  every  of  Itieir 
appnrtenauoes,  for  a  good,' true,  and.  ]Wi&ct,  ohaalotE^ 
and  indeftasible  estate  of  inheritance  in  faa-umj^'in 
possession,  without  any  manner,  of  condition,,  tirusty 
power  of  revoeatioo,  eqaity'of  cedeaiptioD,  retuaindery 
or  limitation  of  any  use  or-  naesy  or  natraint^  aanse^ 
matter,  or  thing  whataoaver,  tQ  attar,  ehaisa,.  defoat, 
encumber,  revoke,  or  make  raid  the  same;  arid  that, 
for  and  notwithstanding  any  such  act,  dnd,  mattw, 
or  thing  as  aforesaid,,  they,  the  Mtd  G*  IK  Baineock 
and  Msjrtha  Ann  his  wi£c,.o^.,<in»  of  them,  no^  hava 
or  hath  good  right,  full  power,  and  lawful  and  ab- 
solute authority  to  a^pmSat,  grant,  bargain,  seU,-T^ 
leaae,  and  convey  the  said  messuage  or  tenement,  land, 
hereditaments,  nd  ^nfmisea  haiahy  appointed,  gzantod, 
and  released,  or  intandsd  so  to  be^  wtth  tlieir  afiparie- 
nances,  to  the  uses,  upon  the  trnsts,  and  for  the  inteuta 
and  purposes  hefeinbefSwe  eKpiesasd  and  declared,  and 
in  BMmar  aforesaid  and  aoeording-  tp  the  tnie  intent 
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attd  mMOlag  of  theM  pments;  and  that  it  iball  aod 
may  be  UwiFUl  to  aoa  for  the  sMd  Henry  Shadow 
Young,**  (the  plunti^,  *'hi»  heira,  appoibten,  aud  u- 
sign^  from  ttne  to  time,  and  at  alt  times  heraafter, 
peroeably  and  quietly  tA  enter  mt<^  hold,  oceopy,  poa- 
SOS,  and  enjoy  the  said  messuage  or  tenement,  land, 
hereditament%  and  preaiises  hereby  appoiated,grantad, 
and  released,  or  intended  w  to  be,  with  their  appurte- 
na&ces,  and  to  have,  receive,  and  take  the  rents,  lamiM, 
and  profits  thereof,  and  of  every  pari  thereof  to  aad 
£»  ms  and  their  own  uie  and  benefit,  wl&oat  any 
lawful  let,  suiL  tronbl&.  denial,  daim,  deioand,  inter- 
rnption,  or  enction  whatsoever,  of  or  Imt  tlwu,  the 
MU  G.  D.Batneook  and  the  said  ICartba  Ann  luswUb, 
or  eiAer  of  them,  ihur  or  nthsr  of  thur  heirs,  ext- 
cntorsy  adminlstxakon^  or  iwigns»  or  from  or  by  any 
other  person  or  persons  whosoever,  UwfuUy  or  equi- 
tably olaimii^  or  to  claim  by,  from,  or  undbr,  or  ia  trust 
fdr  him,  them,  or  either  of  uum,  or  the  said  Ann  Hop- 
ley,  dvtieased,  and  that  free  and  clear,  and  freely  and 
clearly  and  absolutely  acquitted,  eronerated,  released, 
and  toT  ever  dischaived,  or  otherwise,  bv  the  said  G.  D. 
Salncock  and  Mai-tha  Ann  his  wife,  toeir  hnrs,  exe- 
cutors, and  administratora,  well  and  suflSeiently  saved, 
defended,  kept  harmless,  and  indemnified  o^  from,  and 
against  tOl,  and  all  manner  of  former  and  other  ^fts, 
grants,  bugaias,  sales,  dowets,  and  all  rights  and  titles 
to  dower,  uses,  trusty  siriaUs,  wills,  mort^agss^  leases, 
■tfttutes  merchant,  or  of  the  staple  recognmaosi^  jttd»* 
mstttL  executions,  extents,  rsnt%  arrears  of  rent,  awiiii- 
tles,  legacies,  sums  of  money,  yearly  paymsntsir  fiir- 
Idtares,  re-entry,  debts  of  record,  debts  due  to  the 
Queen's  Majestv,  and  ol^  and  from,  and  agamst  all 
other  estates,  titles,  troubles,  charges,  debt%And  inoatm- 
bianoes  whatsoever,  either  already  or  hereafter  to  be 
had  and  made^  executed,occasioned,and  sufleredby  the 
s^d  G.  D.  Raineock  and  HCartha  Ann  his  wife,  or  either 
of  them,  or  the  said  Ann  Hopley,  deceased,  or  bjr  uiy 
othw  person  or  persons,  lawfully  or  aquitaUy  claunii^ 
or  to  chum  by,  from,  or  under,  or  in  trust  for  tiiem,  or 
afijr  or  either  of  them,  or  by  tlieir;  or  any  or  sith«r  of 
tbeir,  acts,  deeds,  means,  deuult,  or  proeuremsnt.  And 
Airther,  Uiat  they,  the  said  6.  D.  Rahioock  and  Martha 
Jutn  his  wift^  and  their  hdn,  exeenton,  and  adminis- 
tnton,  and  ul  and  s*srr  oUisr  person  or  persona  having 
of  didming,  or  who  sball  or  may  bereillw  have  or  <lium, 
say  estate,  ri^t,  tHle,  interest,  inheritance,  use,  trust, 
property,  claim,  or  demand  whatsoever,  either  at  law  or 
ui  equity,  of,  into,  or  out  of  the  said  meesuage  or  teoe- 
meat,  land,  heredituaents,  and  premises  hereby  ap- 
pointed, gmnted,  and  relrased,  or  intended  so  to  be, 
whh  their  appurtenances,  or  any  of  them,  or  any  part 
thereof,  by,  crom,  or  under,  or  in  trust  for  them,  the 
said  G.  D.  iUincock  and  Martha  Ann  his  wlfSror  either 
of  them,  or  the  ssid  Ann  Hopley,  deeaassd,  shaU  and 
will;  from  time  to  time,  and  at  all  times  hereafter^^upon 
tinry  reasonable  request  to  be  made  for  that  puipese, 
^  smd  at  the  proper  costs  and  chargwof  the  said  H.  S. 
Young,  his  heti^  appohitaeBL  or  aangns,  make,  do,  ao- 
IcBOwIedgt,  exsevte,  ud  pecnct,  or  caoss  or  procure  to 
he  made,  done,  aeknowleaged,  executed,  and  perfootsd, 
aO  such  further  and  other  lawful  and  reasonable  acts, 
deeds,  conveyances,  and  assuranees  in  the  hvw  whatso- 
ever, for  the  further,  better,  mors  perfectlr,  and  abso* 
liitely  appointing,  granting,  conveym^  and  osraring  of 
ths  lud  messuage  or  tenement,  land,  hereditaments,  and 
premises  hereby  appointed,  granted,  and  released,  or  in- 
tended 10  to  be,  and  evei]y  part  thereof  with  their  ap- 
purtenances, unto  the  said  H.  S.  Young  and  his  hsirs, 
to  the  uses,  upon  the  trusts,  aud  for  the  intents  and  pur- 
poses hereinbsfore  declared  or  ejEpressed  concerning  the 
SHD^  or  to  the  use  of  sadi  other  person  or  penms.and 
in  mdi  otiker  manner  and  form,  as  he,  the  s«d  H.  S* 
Yooufb  his  heir^  amidntae^  or  assign^  or  his  or  their 
eosnstf  in  the  Uw,  shall  advu*  iai  leqnirt^  andprepan 


and  tender  to  ba  mnde,  done,  indcnssUl.**  Til 
olaration  in  this  cas^  after  ssttiqgontihsosvmi 
quiet  enjoyment,  allwed  for  a  breach,  Uiit  Uti 
fi.  S.  Youag,  during  us  lifrtisM,  wsi  net  pen 
nor  was  he  able,  from  time  to  time,  sad  at  ill 
thereafter,  peaceaUy  and  miietly  to  hold,  oeeap] 
SBss,  or  enjoy  the  said  hereaitamiis sad  prnsiw 
was  he  permitted  or  able  to  ha«e  aad  nen*<  tki 
without  the  lawful  let,  suit,  trouble,  Acotthsd 
ant  and  Mwtba  Ann  Ms  wuie,  and  tf.  Aw,  ud 
other  persona  whosoever,  InwAiUy  aadeqw^Uf' 
ibg,  and  to  daim,  by,  from,  and  under,  sad  is  tn 
him  and  thm  and  the  said  Ann  B«]4a]i,dNsni 
upon  the  contmry  thueof,  nfter  Uw  «!%  « 
said  indenture,  and  duriog  toe  lifetiaweftkiaid 
Youi%,  one  Peter  Hwley,  who  tfaea  diiMl,Hi 
thence  hitherto  has  eliumed|  aud  stlU  detkdan 
and  under,  and  as  heur-at>law  of  the  wd  Ass 
ley>  deceased,  lawlid  right  and  title  t«  ^  aU 
Buage  or  teaeumt,  caused  a  declaratwHi  iBsjRtai 
be  served  on  the  said  H.  S.  Young.  Tlir  M 
then  set  out  a  neovery  in  ^ecteent  by  Pctv  1 
claiming  as  above  mentioned,  and  so  evfetioBy 
proosss  of  law,  <d  the  plaintiff.  To  tbii  M 
the  defeadwt  craved  oyer  of  the  sbev*  dHi 
pleadsd,  that  Ann  Hopley  died  on  th»  SthOn 
1827,  iutsstatn,  aa  to  the  nal  aitate,  IcsvIm-I 
Ann  Baiaaock  her  <Hily  ohild  and  hsinm  ttk 
that  the  platntiff,  intending  to  hanss  sad  ii^ 
defendant^  prooared,  instigated,  and  rtlnsd  if 
Bafity  to  oUim  a  right  ana  title  to  the  sud 
ana  to-commenoe  and  prsaoonts  ths  seties  if 
ment ;  and  that  Peter  Hopley,  in  eemsqsMMil 
insti^tion,  &G.,  mad«  the  sua  claim,  sad  earn 
and  proeeouted  the  said  aotion  of  ejMfaneot;  u 
plaintiff,  of  his  own  wrongs  and  by  md  tliio^ 
own  act  aad  proonjoment,  was  iatermpted  mdi 
from  the  peaceable  possession  of  the  mmuft,lt 
this  pleai  the  plaintiff  replied  de  injniiA.  u 
fendant  pleaded  other  pleas  net  ssatsnsl  t»  U  h 
to  in  detul,  as  t^y  cud  not  diffsr  in  nhtfuM 
the  above  plea.  On  th«  trial,  bafo>*ViW 
tha  sumoMar  asriasa  for  tha  oovn^of  SsHsn 
U  waa  eoatendea  on  behalf  of  tbs  deteMrW 
recital  in  the  deed,  that  MartU  Ann  fiM 
hairsM  of  Ann  Hopley,  waa  ooacluivs  erison 
fact.  The  Isamed  judga  wm  of  opiafam  tw* 
oital,  if  evidence  at  all,  was  not  ooodoiiw;  ■ 
other  evidence  in  the  cause  having  estsUioHd, 
satisfaction  of  the  jury,  that  she  was  il^^^ 
verdict  was,  by  the  direction  of  the  jndge,  "» 
the  plaintiff.  A  rale  nlst  was  aflbMW^w^ 
a  new  trials  or  to  arrest  the  judnMit,  wbic 
argued  at  the  Sittings  after  Trinity Tenn,  iWtl, 
%  Andrew,  CtMuO^,  and  ITorffs^  ft>r1t» 

tiff;  and  ^  . 

ChmneUf  Seijt.,  PtmdergaH,  mS  fftm* 
defendant.  , 
[The  following  aathoiitlss  wsss  aM:--Vp< 


&  Ell.  792) ;  Carp»>a«r  v.  (8  Mse.  *  *; 

mU  V.  Th*  MantkuUr  WaUrwvrh  OomMt  \ 
Adol.  644);  Edwards  v.  Brom,  (3  Yoo. 
Com.  Dig.,  «E8toppel,"C.;  Jftvartv.Hsr^O 
N.  C.  7^;  1  Wms.  Saund.  3tt  a,  a. 
Searle,  (2  B.  &  P.  2i») ;  Baktr  v.  ZVi^Tr  0  * 
7D4)  ;  iosmr  v.  Oris,  (*  B.  &  AM.  M6);  f 
dark't  cam,  (2  Rep.  ft.  On  the  isfio*^ 
deolaratioD— 1  Wms.  Saund.  23f  b,  a-  i  ''^^ 

C.  193);  Com.  Dig., «  Pisader,"  (i 

jBmrl  ^  I'mbumtk  t.  7%Mm»,  (3 

iWs  (4  T.  B.  mTTZfHi  y.Mmldl,  (i^^ 
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^;l4»T.i>MAirtNi,<18Hw.&  W.187);  Mmrtin 

&G.a»);  T.  HTM,  (1  B.  &  C.  S»)i 

IT.  n«&«r/»Aa  OiMpMW,  (8  T.  R.  2T8);  «nd 
V.  Ikmm^  (2  Lot.  97).  And  on  the  eoreiut 
rtrietBd  br  Uw  inlndwtoij  'words  to  ihe  eore- 
rtilU-^MPaff  r.  JtMoHr,  (11  ^st.  638); 
VeiiLaaripDnh^  p.  88,  9th  ed.;  J9rvwiMiffT. 
,(SB;  A  P.  19);  r.  XanMt,  (B.  &  B. 

~  MHTtf  V.  /Mm,  (6  AdoL  &  m  072);  ud 
[  V.  Owifkk,  (1  Wou.  finnd.  60,  n.  (s) ).] 
Oar.  adv.  mdt. 
I8tfi   Cowmr,  J.,  now  d«!irued  jodff- 
r  ttekiag  Oe  pl«adkig8        hU  LotdsbTp 
tb»«i;|m«Ht  Won  «•*  it  wm  inristod  by 
fat      defaidftDt,  tkai  tha  dimtioa  of  the 
m^mttf  «P<n-iw«  ffwadg;  fint,  btosnae  die 
I'll  tW-  Mi  *M  eoam^e :  aeeondly,  beoanse 
•f  lin.  BaiaeMiei  hcfad^  did  aoC  k»- 
>k$  jnmS,^  pka  Mag  a  ■BBdtiit  MHwer 
llMt«D^gtti0D^  and  the  rest  sf  the  plea  fasTtus 
p>id,b«M|^ttohBT«  dbectad  tfce  jury  to  find 
"  '  It   To  A&w  that  the  reeital  was  eon- 
foT  the  d^ndant  nfemd  to  the 
T.  TVwMTV,  (1  Adol.  &  Elt.  792) ; 
iliylor,  (i  AM.  &  EU.  278) ;  and  Ckrytrnttr 
1 1tee.  &  W.  i08);  and  it  Mons  elear,  that, 
>  U  ttdleeted  from  th«  de«d  ttnrt  the  paortles 
^ttt  npmi  a  certain  admitted  state  of  facts 
OB  wKiefa  tbe^  contract,  ihe  atatemmt  of 
thai^  pat  in  by  wtj  of  recital,  riiall 
ttisiframaTening  the  coBtrarr.  Wlietiier 
H  in  the  piessM  case  is  one  wbiefa,  after  the 
'  M  ktta  avieted  from  the  estate  by  s  title 
,mM  be  an  estoppel  if  adv«BtBM  had  been 
b  of  H 1^  the  defendant  pleading  the  «8t<^pe1, 
[  ana  it.  Is  net  nrpwrytodetCTgime;  for 
■that  net  adopted  the  coniae  af  referring  to 
Ntton  of  the  Covrt  the  question  of  estoppel, 
tjImM  Oaisct  of  Mrs.  Boinoock's  hebihlp, 
'^'''^  iMoe  en  tlM  r^ieatton,  has  referred  it 
fcet  to  the  jory,  who  are  not  boand  by 
^  bat  BIS/ {ok)  tto  trath  of  the  ftet  according 
AisdoetrinewasanichecnHBderedinthe 
-±T.2CBf«lr.  (4 fiing.  N.  C.  78S ),  in  which 
that,  if  the  estoppel  appears  upon  the  record, 
' '  who  is  entitled  to  take  aehrantwe  of  it, 
f  iag  npon  It,  Mm  to  iasae  on  the  vMt,  he 
■riter  at  large  in  uBae,  and  the  j«y  nay  dis- 
Btoppel.    Tetyik  t.  ITmmA  (2&  &  A.6eS) 
V.  StUrm  (Id.  296)  are  to  the  same  ef- 
■nuins  to  be  eonadered,  whether  tiie  re- 
ef the  plea,  cxcliufiBg  the  allegatum  of  Mrs. 
'•  bsuahip,  is  an  answer  to  the  action,  that 
Mng,  in  sobslaRce,  that  fl.  S.  Yonng  insti- 
MdprseDnd  Petsr  Ho{^t  to  bring  the  action  of 
-t,»ai  toerict  Mm.   It  was  ai^ned,  that,  to 
s  bwach  of  corenant  for  qniet  enjoyment, 
t  Ht  «ily  be  an  adr^ rse  ^e,  bnt  an  faubt- 
>  title  admselv;  and  Uierefore,  if  the  party 
'  kas  brought  about  the  act  of  disturbance  by 
Kt,  he  cannot  oomtdain  of  that  disturbance. 
Djet,  (pace  99  a),  **  Tbeeondltlon  of  an  obliga- 
■  ■wh,  tkat  the  obligor  ifaonld  surrender  a  eer- 
)^aM,  and  «ovld  miter  Uie  obl^^ee  and  his 
|*Mddy  to  enjoy  the  land,  without  utermption 
Tjnto.  The  defendant  pleads  performance  and 
■B  pUatiff  peacwably  odntiaued  his  peaaBssion, 
'  ;  to  the  eoaditien,  for  a  certun  time,  and  then 
fcr  rent  in  arrear,  entered,  i^reeably  to  the 
^  Wa  forfeiture:  and  the  plea  was  held  good." 
<|M  M,  **And  the  law  is  the  same  if  the  obligee 
{■tut  at  coaimoB  law,  and  detenaaiBed  the  t^ 


•  Coltesa,  Msale,  Cicsswdl,  sad  WUlians.  JJ. 


nancy ;  tlie  obHgation  is  sared,  Iweauae  It  was  the  act 
of  the  uMtttifF  hinwelf."  Bnt  these  casM  are  distfai- 
guiahule ;  fiur  in  them  the  party  disturbing  had  title 
of  entry  by  tbe  act  of  the  plaintiff  hinutul  In  the 
pneaSBt  CMK,  Petar  Hmley  had  a  Utle  of  eaUy  quite 
mdependent  of  any  act  done  by  B.  fi.  Youitf;  and 
when  he  entered  under  a  lawful  title,  sot  derivca  from 
the  plaintiff,  the  covenant  was  broken,  whatever  may 
be  tlie  mctire  that  indnocd  him  to  enter.  We  thinly 
therefore,  ttat  tbe  plea  is  InanffioieBt,  if  the  allention  of 
tbebeitahipof Mrs.Raineockbestnukoat;  anB,eoi 


qaently,  iU  ihe  Terdtct  was  properly  found  for  the 
plwtttnF.  The  fiist  ground  m  which  the  motion  to 
«mst  the  iudgmant  rested  was^ihat  it  was  only  alleged 
In  the  declaration  that  Peter  Hoplev  claimed,  as  h^ 
at-taw  of  Ann  Hopley,  a  Jawfiil  title  to  the  premises; 
whereas  it  ought  to  hare  alleged  that  he  was  heir-at- 
law  of  Ann'Hople^,  or  that  he  lawfully  claimed  a  lawful 
title.  The^l^ation  in  qvestion  might  have  been  open 
to  objection  on  special  demurrer,  on  the  ground  of  nn- 
eertunty;  but,  after  it  has  been  pleaded  over  to,  we 
think  it  must  be  understood  to  mean,  not  only  that  he 
dtatniM  to  bare,  but  tlmt  he  had,  lawftil  tlUe.  The 
objection,  I^Krefore,  npon  tkat  jnoTind  Ails.  It  wasfiir* 
Iher  objected,  tiwt  the  genenuity  of  the  tarmji  of  the 
oorenant  for  quiet  enjoyment  was  restricted  by  the 
Introductory^ords  of  tae  covenant  for  title,  and  power 
to  eoovey.  Hieoovenant  for  title  is  introduced  by  the 
restrictive  elauss — "And  notwithstanding  any  act  done 
by  O.  D.  Rainooek  and  his  wife,  or  by  either  of  them, 
or  Ann  Hopley,  thev  or  one  of  ffiem"  art  or  is  seised  In 
foe:  the  covenant,  that  they  have  a  right  to  convey,  ts 
preceded  by  a  ainilar  rsstnctive  daaae.  Bnt  whoi  we 
eome  to  we  covenant  for  qntet  enjoyment,  the  r»- 
atrietive  dnse  ia  not  mwated ;  and  mUt  tut,  thaze 
feUowfl  a  covenant  for  nirther  assurance,  to  whiah  a 
rfstrietive  daose  of  this  nature  would  be  totally  iJ^V^ 
plicahle,  and  wUch  is,  consequently,  not  found.  On 
th«  part  of  tiie  defendant  it  was  contended,  that  the  re- 
stridiTe  tdansf)  in  qnsstion  is  to  be  drawn  down  feom 
the  two  fitst  oovenants,  and  to  be  conddered  as  embo- 
died inthetltird  oovenairt,  Theopinion  of  the  majorttr 
of  the  Court  in  Nind  r.  UanAalt.  (I  Bro.  &  B.  319), 
and  the  cm  of  Browmmff  v.  f^ri^ity  (2  B.  &  P.  18), 
were  i^ad  va  in  support  of  the  poeltion  contODded  for ; 
and  it  cannot  be  dispated,  that  the  general  introductory 
words  of  one  of  the  uatud  covenants  for  tlOe  mar  be 
dnwn  down  in  this  war,  and  ^pUed  to  others  in  vreich 
it  is  notta  be  found,  where,  ftom  what  itfonnd  In  other 
parts  of  the  deed,  it  appem  mdi  most  have  been  the 
tntenUoD  d ttepavtica.  But, admitting  the  princl^e^ 
the  question  will  nnain,  WMt  reason  w  there  for  la- 
trodneing  into  the  present  covenant,  by  implication,  a 
restrictive  dause,  wttieh  is  not  found  within  M  Tko 
eeveDant,read  without  the  resttiettve  clause,  seems  to  be 
the  usual  and  rsasonable  one.  TThe  estate  in  question 
is  recited  to  hive  been  pnrdiased  by  Mrs.  Hopley,  and 
iseold  by  one  puq>orting  to  represent  her  asbeir;  amd, 
on  aoch  a  conveyance.  It  would  be  reasonable  to  «xf>«ot 
that  the  estate  snould  be  cleared  from  any  charge  from 
Mrs,  Hopley  downwardly  to  the  present  purchase.  Ac- 
cordingly, we  covenant,  as  it  sUnds,  is  a  covenant  for 
qniet  cnjovmasit  and  interest,  without  lawful  let  or 
hindrance  by  Raincock  and  his-  wife,  or  any  peraen 
lawfully  or  cqnitably  claiiriDg  under  BaJneoek  wd  hia 
wife,  or  either  of  thnn,  «r  the  aiild  Ann  Hoi^y.  The 
covenant,  as  it  stands  vrithent  ihe  restrioUve  word^  la 
quite  conaastent  with  the  aovenant  hr  farther  assnr- 
anoe,  by  which  It  is  corenantad  that  Bafaseock  and  his 
wife,  and  every  other  pemm  claiming  under  them,  or 
either  of  them,  or  vomr  Ann  Hopley,  shall  make  fur- 
ther aasoranee  upon  anv  reasonable  r^uest;  but  if  the 
restrictive  word«,  wbicn  are  sought  to  be  introduced 
into  the  eonnant  for  quiet  enjoy  mait,  an  to  be  conri- 
dsred  as  Intredneed  mto  it,  and  to  have  the  effect 
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oontanded  far,  tbftt  the  entry  of  Peter  Hopley,  not 
beine  occasioned  hy  anr  act  or  by  any  de&ult  in  Mrs. 
fiopley,  ifl  not  a  breach  of  covenant  for  quiet  enjoy- 
ment, this  inconsistency  would  result  it,  that 
the  covenant  for  quiet  enjoyment  could  not  extend  to 

Erotect  the  purchaser  from  a  disturbance  by  Peter  Hop- 
ly ;  and  the  covenant  for  further  assurance  would  en- 
title the  piircliaser  to  a  conveyance  from  Peter  Hopley 
of  liis  r'v-ht  to  tlic  estate,  or,  in  case  of  refusal,  would 
entitle  him  (0  maintain  an  action  agninst  the  present 
defendant  for  sucli  refusal.  Wc  are,  tlierefore,  of 
opinion,  that  there  is  no  reason  for  introducing  into  the 
ooreauit  for  'q^oiet  tonjoyment  the  restriction  contended 
fort  and'Odmle,  therefon,  wiU  be  discharged.— Anil 


1  t  iTi:  vtlT  c<  I   

'  .  ( yi  I  Iffy  V  iti-t 

OOUKT  OF  BXOHEQUBB. ' 

srrrnWs  in  banc  after  trinity  term. 

Fryhr  v.  Gatiiercqle. — Jiine  16. 
IdenCi/y. 

In  order  to  prove  !/ie  Puhlication  of  a  libellous  Pamphlet, 
a  Witn':.<s  sai'l  (haf  she  reccitea  frota  the  Defendant  a 
Copy  of  a  Pamphlet,  of  which  she  read  some  Por- 
•tmui''md  lent  it  to  seseral  PtrtMM  m  tuceettiony  who 
rthmud  it 'to  her,  and  although  thsn  teat  ho  Mark 

yinperwhe^t^toiMwmfi  «<I    a    -j*.   .    ^  . 

This  Was  aHftbtlQtffift'llIllfel'in  a|ttmp|lbL  t(»yi(i(!h' 
the  defendantl|l«ftd4d-t»e  gefaeriQ  'lMie.  W'(K^trfM» 
before  the  Lord  Chl^Biiftm,  In  o^ddrfo  prove  the -ptfb- 
lication  of  thtf  ftiti^'Witi!tett  was^caUffd'-^ho- 

deposed  to  having recttlvM  from  the  defetidaht  a  copyof 
a  pamphlet,  of  which  she  read  aome  portions,  and  lent 
it  to  several  persons  in  succession,  who  returned  it  to 
her,  after  wliich  she  wrote  her  name  on  it ;  and  al- 
though there  was  no  mark  by  which  she  could  identify 
it,  she  believed  the  copy  produced  to  be  the  same,  but 
could  not  swear  that  it  was.  The  jud«  having  left 
the  case  to  the  jury,  they  found  for  the  plaintiff,  and  a 
rule  for  a  new  trial  was  obtaifted  on  the  ground  that 
the  pampiilet  liad  not  been  suffiraeotly  identified. 

Byles,  Sorjt.,  O'Malley,  and  OtHiA  uewed  cfidse,  and 
anfoed  that  in  aU  attest  of  ideiitffieation,  eroedally 
vneretlmre  fif  lija  ABiAlMetire  iba  A  tir  other  peculiarity, 
a  witness  cein  only  swear  to  his  belief  and  opinion,  ttie 
vahiebf  which  milst  be  estimated  bv  the  jury.  In  the 
grtikt  'Wftlority  bf  infttaat^itwttuld  be  abaard  to  re- 
Witla^,iifiai^6^io''liB'^^^  Or'qBitiunty 
as  to  identity.      ^ "     \    J   ■    ™         '  ' 

Pranlcrrjast  and  .  iPjS^BSklr,  Wfittl^j-There  was  no 
lepidmate  cviilencc  6f  identity  in  this  case.  The  wit- 
ncf-s  parted  witii  the  book  to  persons  who  might  have 
changed  it,  and  she  did  not  recognise  it  by  any  distin- 
guishing mark.  The  general  opinion  or  belief  of  a 
witness  13  receivable  to  identify  peraons  or  handwriting, 
but  the  identification  'of  At^tn'  iteta  on  a  different 
footing.  IParke^  'Sj^ln.  'the  IdMltifeaUbn  of  person 
you  compare  in  ydtfi"bftl)  tUd  ttifln'^d  hffre  seen  with, 
the  iAah  you  see  at  tiie  trlali  The^s^e  rule  ti^oti^  to 
every  species  of  identlficfltion.]  Here  the  witnete  lent 
the  document  to  several  persons  in  succession.  {_Parke, 
n.— That  only  multiplies  the  chances  of  error.  Alder- 
srm,  It. — Where  is  it  tlicn  to  stop  {  If  a  hook  is  liefore 
me,  and  I  rub  my  hand  across  my  eyes  for  a  niomcnt, 
the  book  may  have  been  chsngecT  in  that  time,  and  is 
my  evidence  not  receivable  afterwards  to  identify  it  ? 
Suppose  the  article  lent  were  a  Queen  Anne's  farthing, 
coald  any  ratiooal  man  doubt  its  identity  when  re- 
tamed  to  him  X\ 

Pollock,  C.  o. — I  am  of  opinion  that  this  rale  most 
be  diflehoTged.  In  the  coane  of  the  argument  my  Bro- 


ther'Puie^  thnw  out  a  donht  en  the  nbiect,  MM 

leaving  the  court  he  informed  u  tint  that 
been  removed*.  The  ^uestionmolvaitaelfiDtotq 
tion  of  decree.  The  witness  could  sav  DomorethiD 
— '*  I  beheve  the  copy  of  the  pamphlet  prodnnd  I 
the  same  with  that  which  I  received  from  the  U 
ant,  because  when  1  lent  that  copy  to  other  mm 
was  returned  to  rae,  and  I  had  no  reason  to  miK 
otiierwise  wiien  I  last  got  it  back.  I  then  for  certa 
put  my  name  to  it."  If  the  name  had  b«n  writle 
the  first  instance  no  doubt  could  haTe  aiuen,  utd 

f tutting  it  there  after  the  return  of  the  bookiriin; 
ate.  My  Brother  Alderson  has  illuatrated  tie  on 
a  very  pertinent  example;  but  I  think  thit ' 
puttfag  CMM  af  Mml&iwHnii  of  <  '  "~ 
bwdi^itiBgj  wa  HM  iMCftr  take 
Siropoee  then  .that,  instead  of  a  co^ 
thu  were  a  copy  of  a  remaikably  scarce 
not  more  than  ten  or  twelve  cofies  w 
there  are  some,  as  is  well  known,  of 
three  or  four  are  in  existence,  and  those 
libraries.  Suppose  tlie  attendant  at  the Bif 
were  to  say  "  This  book  was  asked  for  on 
such  a  person  ;  lie  had  it  in  his 
hours."  If  lu'  was  then  asked"  How  do  y 
produce!,!  to  be  tlie  same  with  the  copy 
his  answer  would  be  "  I  do  notilMOitDatit' 
but  I  kfi&w  that  there  are  but  two^ 
in  fhe  >or^;' l/ia^elr,  one  at  Pariaa^< 
Sikch  "^^ehbil  if^nld'  exclude  the' 
ItaK^.'^'Syp^WelMtai  or  t 
ea^i^fibe,  ft'WpaKl  stiH'be  some  V 
^mym  ttd£k&.''  m&isliad  M'ti 
^^de^^uM^^Wm^'^ived;  tfit^ 
W-  tw^y  tstfpl^  if  wobM'conrey  1 
les-:;  In  addition  to  which  the  more' 
party  lends  it  the  less  the  probability  t» 
turned  is  the  same  M  ith  that  lent,  but' bi 
bility  juries  are  to  jiidi,'c.  This  wln'n  (  _ 
merely  a  fjuestion  of  di'i^n-e  or  weiglit,  there  ■ 
evidence  for  the  jury;  and  as  has  beeutruivupi™"' 
are  many  cases  of  identification  where  ueUt™ 
be  rendered  ridiculous  if  positive  certainty  ww«fB 
from  witnesMa.  IC:thu)e.were  some  I*!**™*?, 
go  to  the  iBTy  ■»  thi».iirtiiij1fiiiisii 
way  theyiwould  find^aW  U^wwrtl-^riaeof^ji  • 
that  thev  would  be  iniUflal  » 
done.  The  evidence  m  tldi  owe  was  therefoieji^ 
received,  any  objection  to  it  goes  merel/  l9 
and  this  rule  must  be  discharged. 

Alderson,  B.,  (the  only  other  jnJw  P 
amofthesanne  opinion.  Generally,  wne"^*** 
such  a  coincidence  in  admitted  facts  as  makt* 
reasonable  to  conclude  that  a  certain  subject-lS"" 
one  thint,'  rather  than  anottuT,  that  coincidenesj 
be  laid  before  the  jury  to  guide  their  judgm* 
deciding  on  the  probability  of  that  fact.  "Wjli 
the  book  which  the  defendant  gave  to  the  fio 
She  said  she  read  d  portion— read  serenl  [>«»« 
Shelends  ittaA-ll^hehas  it  in  hispossew*" 
her  sight,  haVetonb  her  a  similar  book  on  Uf« 
subjeot  ahd  sHe  helierea  i(  i»  the  wOp  c^>Jj 
open^  oontenfl  that  A.  B.  ibkyfiKve  bb'>*J* 
other  copy,  and  that  that  returned  ""^^ 
which  was  lent.  The  jury  mav  judge  no." 
probable  or  reasonable.  Thev  might 
to  believe  it  the  same,  they  might  say  tjat  »^ 
as  reasonable  men  act  on  that  belief-  li^'^ 
be  true  in  one  case.  It  is  equally  s  t^™, 
probability  may  Indeed  be  lessened  by  Wjjj^  IS 
passed  througn  so  many  handt  but  *»*  "1^ 
question  of  rfMnw.   The  case  U  s&niUr  to  oM 


erertM 


•  Parke,  B.,  left  Uu  coort  befoM  the  wnrfntlm  ^ 
nsent. 
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lluK  ib«  aigniiMnL  SappoM  I  hand  a  diiUing- 
MS  to  carry  up  stain  or  into  the  ntxt  room ; 
■tvay  and  aftermurds  ^res  me  a  thilUng  back ; 
U  be  rMeonable  far  the  jarv  to  oondade  that  it 
IKK  which  I  gare  him.  If  he  wsro  to  keep  It 
he  eTidenee  would  be  weaker;  and  altboof^ 
jary  ouAt  to  find  di&rently  in  the  two 
;  the  Mew'wmh'ftr  ti  the  eridmoe  ii  the  nme 


CROWN  CASES  RESERVED.  > 
'  OF  CBIlflNAL  AFFBAL.— SAtram  Taav. 

iViu^C.J.Faski,B_  Bcn^B^  Wioirr- 
,  Giwnu^  3^  Putt,  B.,  mid  Wnxuiia,  J.] 

Bh.  f .  Iludgk. — April  30. 

'  fe  a  Dodk  Comptm^  to  pmmt  It*  Btainr  to 
\  U  am  Order  far  the  DmmjmfOMdi  under 
I. c;  66.  «.  10. 
iCmm of  Btuimeu,  it  it  n€«essaiy  tiUa  muk  4m 
,  aUdt  tt  adibwod  to  tAe  Gwmr,  thotUd  he 
i  hf  a  deri  before  the  Delnery  of  the 
litetmaforsedOrder^aUhomghtheChrt 
lUpa^^fy  kit  S^Mtwe, 
r  was  tried  before  Mr.  Justice  Cneswell, 
[Criminal  Court,  in  FebmaiT  last,  on  an 
trtidi  diaiged  him  with  ftlommuly  ntter^ 
d  warrant  for  the  daUvezy  of  gooda,  to  wit, 
I  kaowinff  the  same  to  be  sntM,  with  intent 
I  the  London  Dock  Company.  Other  oounii 
"w  hMtroment  as  an  oraer  and  aa  a  reqnest. 
other  ooonts  in  the  indictment  nmilar  in 
charging  an  intention  to  de&aed  Samuel 
d  anoSher.   It  waa  prored  that  the  prisoner. 
January,  went  to  the  London  Dock,  and 
i  a  clerk  in  the  oervice  of  the  C4mipany,  in 
t  Vatdt  Wine  Department,  a  document 
itHting  order,**  of  which  the  following  is  a 

Hi  tlM  Cooper. 

Vault,  London  Dock,  184  . 
island  Company  to  taste  wines,  ex  Tra- 
.«lii,Cspt.Aaatin.atCadia.  Entered  by  WU- 


Nfiatts. 


yncEMT  &  Pdoh. 


Csik^  Not.        ,  shewn  by— 

l£tto. 

I CODK  of  bnaineaa  it  the  London  Dock^  with 
I  to  nch  orders,  ii^  tint  the  merchant  wno  has 
I  the  vanltB,  and  wishes  totnable  aparty  to  taste 
Its  wder  in  the  form  sst  out.  It  u  then  taken 
tdok  before  mentioned,  and  he  writes  his  name 
J^ud  when  it  has  bemi  so  dgned  by  him,  but 
nBwisi^  the  eoopexs  of  the  company  are  antho- 
>set  apon  iL  and  to  allow  thepauty  presmting  it 
>tbe  wines  described  in  it.   The  Instrument  in 
>  was  presented  to  the  clerk  for  his  rignatnre, 
^n^Mling  it  was  not  genuine,  refiiaed  to  rign  it, 
Ibennst  first  send  to  Vincent  &  Pugh.  The 
'  Md  he  would  return  in  half  an  hour,  and 
Imy,  bat  did  not  ictnm.  It  wasprored  that  the 
> "  Vhioent  &  Pngli"  was  a  fo^goy,  and  that 
Bsr  knsw  it  to  beso.  Fn  the  prisoner,  it  was 
that  a  tastily  order  could  ma  be  onuddered 
far  the  ddiray     goods;  and,  secondly,  that 
infrcr  a  pstfoet  ndcv,  nor  was  nttand  m  such. 


bnt  was  handed  to  the  dxA  for  his  dgnature.  In  order 
that  it  miAt  become  an  ar^IaUe  tuting  (nder.  The 
leaned  judge  thought  it  right  to  reaerre  these  points 
for  furuer  eonddufation,  and,  the  jury  haviog  found 
the  prisoner  guilty,  he  ordered  him  to  be  dischamd  on 
his  own  reoognisanoee  to  appear  and  reoeire  ju^fment 
when  called  ap<»  so  to  do. 

Huddlettome  now  appeared  for  the  prisoner. — The 
question  was,  whether  this  ease  could  be  e^d  to  be 
within  Stat.  1  Will.  4,  c.  60,  s.  10 ;  whether  this  is  a  war- 
rant,  order,  or  request  forthe  delivery  of  goods;  whether 
an  wder  to  gratify  me  of  the  fire  senses  could  be  eon- 
stmad  to  be  sneh  aa  ordw,  IJFilde,  C,  J.— There  i» 
rather  adiffiwowe  in  the  manner  (^gratifying  the  senses. 
If  yon  taste  the  wine  it  is  gnie  for  erer ;  if  yon  look  at 
a  picture  the  thing  is  stiU  there.]  On  the  trial  BIr. 
J ustlce  Cresswell  made  the  following  remarks ''I  have 
a  very  rtrong  opinion  at  present  that  this  is  not  aa 
order  for  the  aeUvery  of  gooda.  An  order  for  the  deli- 
TeiT  of  gooda  means  that  they  are  to  be  delirered  to  the 
nuty,  to  be  dealt  with  as  his  own,  in  any  way  he  pleases. 
This  wine  is  not  so  delirered ;  it  is  dellTered  to  him  for 
the  q>eeial  purpoee  of  tasting,  and  nothing  elae— he  liaa 
no  eontrol  over  it.**  Tliat  is  my  argument.  iPlatt, 
B. — It  is  an  order  to  deliver  wine  to  m  tasted.  Is  it 
not  an  order  from  a  merchant  to  deliver  a  portion  of 
wine  to  be  tasted?  Wilde,  C.  J.--What  becomes  of 
the  wfaM  wh«  it  is  plaosd  in  the  hands  oi  the  tsstw  t] 
Suppose  aa  order  to  pomitapartyto  smell  soaie  essence 
thn  eseapes  sabh  tine  it  Is  expoaed  to  the  atmosphere; 
sorely  that  could  not  be  considered  to  be  an  order  for 
the  delivery  of  goods!  Thisease  is  not  like  an  order  for 
the  delivery  of  a  sample.  [  Wilde,  C.  J.— It  looks  very 
like  an  order.  SupiMse  a  man  brings  an  order  to  a 
cook's-ahop  to  give  tne  bearer  a  dinner,  and  he  gets  it, 
and  eats  it,  would  not  that  be  an  order  for  the  delivery 
of  goods?  AldertOHf  B. — The  amount  of  the  vrine 
taken  would  depend  upon  the  will  or  capacity  of  the 
party.  Soppoee  a  thousand  parties  got  permusion  to 
taste,  I  apprehend  the  wine  would  be  diminished. 
Wilde,  C,  J. — How  does  this  differ  from  an  order  for  a 
sample  7]  That  woold  give  the  partjr  absolute  power 
over  it.  IPtatt,  B.— When  a  glass  of  wine  is  delivered 
to  a  party  to  tast^  how  is  his  control  over  it  restricted  t] 
The  party  haa  only  a  limited  poesesmon  of  it.  {^Platt, 
B. — The  order  is  to  deliver  a  certun  portion  of  wine  for 
the  purpose  of  tasting^  it.  WigMbrnm,  J.— What  do  joa 
call  a  liDiited  possession  T}  A  limited  control  is  given 
for  the  special  purpose  of  tasting.  [^WildCf  C.  J.— 
Suppose  that  the  psrty  went  with  a  vessel,  and,  instead 
of  drinking  the  wme/ne  had  taken  it  away,  would  not 
that  be  steidingt]  Perhape  the  taater  might  satisfy 
himaelf  by  smdling.  [Wtlde,  C.  J.— The  order  does 
not  purpcfft  to  be  an  order  for  smelling.]  Persons  who 
are  in  the  habit  of  tasting  wines  judge  as  well  irom  the 
ocdonr  and  smell  of  the  wine  as  mm  the  taste.  ZPlaU, 
B.— Is  this  anything  more  than  an  order  for  the  deU- 
veiy  of  asmpMsl}  The  other  question  ressrved 
whetlier  the  Instniment  addressed  bv  the  prisoner  to 
the  cooper  was  an  order  at  aU.  Tm  cooper  had  no 
anthority  to  obey  it  till  it  was  oounteirigiied  by  the 
clerk.  Until  the  clerk  wrote  his  name  across  it,  ft  was 
no  authority  whatever.  In  the  ease  of  Sep.  v.  WU- 
Uamtj  (2  dr.  &  K.  SI),  the  distinction  was  lud  down 
between  a  warrant  ana  an  order.  Aa  order  is  aome- 
thing  which  the  party  to  whom  it  is  directed  Is  bound 
to  obey.  In  ie«r  v,  Randall,  (Buss.  8t  B.  105),  it  waa 
held,  that  it  was  not  forgery  where  there  was  a  blank 
left  in  a  bill  of  exchange,  and  no  payee  was  named. 
[  Wilde,  C.  J.— That  was  just  as  ifit  had  been  made 
payable  to  **  A.  B.**  or  order.]  In  Aw  v.  Siekardt^ 
(Ibi8B.&B.193},it was  ajsohdid  that  a  direction  to  pay 
obmi  or  order  was  not  sufficient.  IPlatt,  B.~In  coun- 
try bank-notes  it  is  necessary  for  a  clerk  to  make  an 
eaby  of  the  not^  and  mark  It,  In  order  to  make  a  pw- 
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feet  DBte;  do  yoa  idmb  to  say  that  there  coald  be  no 
fenery  of  the  note  if  that  mark  of  the  clerk  were 
ondtted      According:  ia  Rbxt.  Patmmn,  (Rats.  &  B. 

an  order  most-  he  compslsor^  on  the  partj;  and 
this  order  ia  not  compnlsory  la  this  state.  The  order 
vru  delirered  to  the  derk,  bat  he  refoaed  to  toga  it. 
^Platt,  B. — How  does  what  the  clerk  may  do  enter  into 
the  mandatory  part  of  ttte  order}]  The  merohant  has 
no  auttKoity  to  receive  his  own  wine  till  be  has  sub- 
mitted to  the  regalatioDs  of  the  dock  company. 

BtUUmtine,  contM.r^This  indictment  is  supported  by 
the  evidence.  The  instrament  was  an  order»  a  war- 
rant, and  a  request  to  thei  cooper.  If  the  Instmment 
mre  gennine,  it  would  have  been  oUigatory  on  the 
dock  company.  SnmKHie  th*  dock  company  had  dis- 
obeyed the  order,  and  the  owner  in  eonsecLnenea  fidled 
to  sell  his  wine,  would  not  an  action  lie  against  the 
coopany  ?  How  could  it  be  contended  that  it  was  not 
an  order,  after  the  merehaat  had  done  all  in  his  power 
to  give  it  validity  t  The  instrament  wonU,  also,  if 
genuine,  have  been  a  warrant  to  the  ampaoy.  It  was 
alwr  a  request,  which  wbs  nmply  ao  appUeaMon  to  a 
poson  who  was  not  bound  to  comply  with  it. 

JBuddlestme  replied.  Our.  adt.  nuft.. 

At  the  Sittings  after  Trinity  Termj  (June  23), 

WiLDK,  C.  J.,  delirered  the  judgment  of  the  Court*. 
The  learned  judge,  having  recapitulated  Uie  facts  of 
tha  eai^  said — We  are  of  <q)int(»  that  the  eonviotion 
in  tills  case  is  right;  Thsre  are  two  qnestsona^— 
fint,  was  the  instruBeiit  an  order?  It  was  addressed 
to  the  cooper  of  the  doek  company,  and  purported  to 
have  been  rigned  by  the  owner  of  the  property.  It  is 
true  tfi&t  it  was  not  siraed  by  the  clerk ;  bat  we  are  <tf 
o^ion  that  it  Is  not  lesa  an  order,  because  it  waa  not 
perfect  till  countersigned  by  the  cleric.  The  Court, 
ttaerefore,  think  the  prisoner  was  rightly  convicted  of 
barring  ottered  a  ftuged  order.  As  to  the  second  quas- 
ttOD,  we  are  also  of  opinion  that  it  was  an  order  for  the 
dflUvery  of  goods.  It  was  an  order  for  the  delrvery  of 
wihe;  and,  therefore,  it  waa  an  order  for  the  deUvery 
oEgoodi.'— CMMfol  i^friiMi. 

SXTHNOS  IK  BAKC  AfTER  TRiMm  ttVM. 
Bno. «.  PuooB.— Jwie  2d. 
7  Sf  O  Ge^4f  0.20,  $,80~~Corrt^f  toting  MawarvU. 
^tB-PfitOmrmminMeUd^fbrvomtptU  and  fd^fiotuly 
taking  etrtaiH  Momr  mtd  BkwarA,  wd«h  Prwunf 
and  on  Aeconntof  hXpimgthe  Prvnimtris  toreeoper 
emaH  ttckin  Pr«pm^.    TKe  Jmty  fcmnd,  that  whm 
tkt  Pritoner  tooi  the  Mcn^  Ae  tneirthe  Thievetf  and 
eiidMvMnd  Uf  pmtha$e  tloUn  Properly  frtm  than 
fiyr  tli*  ProatcMritBt  vMiom  neatHng  tv  bring  tht 
Tkieui  to  Jxitiiee-.—Htldj  tkat  tkii  was  a  ofmpt 
taking,  toMia  the  Statutt. 

Hie  prisoner  was  indicted,  under  the  atat.  7  &  8 
Geo.  4,  c,  29,  B.  ifB,  for  that  he  oomptly  and  felo- 
niously did  take  and  recerfc  of  and  from  Hatmah 
Tdrley  certan  money  ead  reward,  to  wit,  three  sove^ 
Tfllgns.  under  pteteoce  and  npoa-  aeconnt  of  then  and 
time  fkeliriiig:tiM  ssfaBnttah  T^rley  to  certain  goods 
and  cfaabnls,  to  wft,  fbvrtaen  cbeesesy  whleh  said  goods 
had  been  before  feloniously  stolen ;  he,  the-  s^d  Jo4in 
PiKoe,  not  htfviag  e«Md  the-  pmen  by  whom  the 
sdd  fTOods  had-  been  so  slolen'to  he  amrelwnded  and 
bnmgnt  to  trial  for  the-aame.  T^e  pnsoner  was  tried, 
b«fore  L.  C.  Horaft^,  £sq.,  <^  C,  at  tlw  laU  asstem 
for  the  coawty  of  Warwhsk.  The  fbets  oftbe-ease  were 
these:— The  pnseeutrix  bad  had  her  hoaw  broken 
open,  and  fourteen  cheeses  stokm  The  prisoner,  who 
wss  a  tradeamoa  enjoyed  by  the  pRteeentrhe,  called 
uptm  her,  in  the  coarse  of  hn  baaiueasr  and  told  her 


*  RoHb,  B.,  CsMfMll,  J.,  Rttt,  B.,  sad  Wlaias,  J. 
wen  das  fSMDt. 


that  he  had  ssau  sasfioson  of  the  pmsM  «bo  1 

broken  open  her  honse.   He  proposed  ndesNoti 
plan,  by  which  he  brou^t  to  hsr  boss*  tbc  wn 
whom  he  snspeeted  of  b^ing  conoemtd  ia  the 
and,  upon  the  prosecatriz:  seeing  them,  the  at  onn 
cognised  them  as  persons  who  hid  beeo  in  htrlMl 
on  the  day  nrevlons  to  the  night  on  «hkh'tii»  mU 
was  effeoteo.   The  priasMr  adesd  Urn  ftmtitii 
she  did  not  think  they  were  impliestsd  b  A>  nU 
She  said,  "  Yes."   He  said,  ^  So  do  I.'*  She  ai^ 
wish  you  would  try  if  you  conld  boy  a  bit  of  cbecs 
them to  lyhieh  he  assoited ;  end  shs  gm  Iili 
for  that  purpose.  The  prosecutrix  asw  tb*  |iM 
sevecsl  time^  when  he  told  her  that  thodMisi 
come.  The  piosseatrii.  said, "  Yon  havegitfts— 
and  yon  do  not  msan  to  sod.  ms  tiu  ihiM.*'* 
said  she  might  have  the  monn-  back  agnvbNi 
^e  pleased.   The  learned  gentleman  Im  t»  tbi} 
tiiree  questions  :—FirBt,  ^  the  wissoer  mmU 
the  gouty  parties,  or  to  titacn  the  manxj  wHk 
In  which  case  he  thought  that  the  priwiiff  m 
the  meaning  of  the  statute.   Seotmaly^did  ti 
know  the  thieves,  and  intend  to  aariit  then 
rid  of  the  cheese,  by  prDcuting  the  proseortrix 
it?   In  which  case  he  also  Uiought  the  jirira 
within  the  statute.   Iliirdly,  did  the  pmnnr 
the  thieves,  and  assist  the  proseeotrix,  at  te 
and  at  her  request,  in  endcavotuing  ts  pa  ' 
stolen  property  fnnn  them,  not  nowsg  to 
thieves  to  justloe.  To  tba  first  two  qwstiSBi 
answered,*' No."  To  the  third,   Tes.r  Tlw 
gentleman  directed  the  jwy  to  find 
reserving-  for  the  oensideratioB  of  tfas-jssg 
tion,  whether  tiie  reoelpt  of  ths  msn^,' 
circa mstaneee,  was  a  oonrapt  nodviqr 
statute. 

WiLOK,  C.  J. — Hie  Court  is  of  opUei 
taking  of  the  nwaey  by  tin  prisoaar  «n  s 
taking  of  a  reward,  wiuiln:  the  laeaaisf  ^  ^ 
section  of  the  7  &  8  Geo,  4,  c.  29 ;  the  ftctt  bM 
that  he  took  Uie  money  knowing  the  thiiTi^  ^- 
meaning  to  bring  them  to  justice. — GMndss^P" 

Baa.  r.  Jonr  Risnr.— Jsn«  SI- 
Jffbmy — Ooodi  ami  Chdxtth'-SmjiMf' 
tn  an  Tndictment  charging  the  Prisoner  leii  fgj 
7\po  ShilHngt  ttolen  were  described  at^Tm  ^ 
the  current  Silver  Coin  of  the  BealM,ealItd  5**" 
the  Value  of  Two  ShiUtngs,  of  the  M  oarfO 
ofS.  F.:"-~Held,  that  Oe  Words  "O***"^ 
tele"  might  be  r^ected as  Smpbut^  ad^m. 

wasgoid.  I 
At  the  Adjourned  Epiphany  QflaxUr  Seano* 
Essex,  held  at  Chelmsford,  John  Bsdley 
of  felony,  subject  to  a  ease  for  the  opiaifrtiof  aiBLrt 
The  indistnMit  a«riMt  Utai  alkgsd,  "^^^i 
ley,  Jata  of  lbs.  pnish  of  StiflFb^ice^  aarAs>ww[ 
Febnnry,  a.d.  ia40«.&o.tiMniscasoftb«aa*eatfl 

coin  of  this  nahn,  ceiled  shilGBg^-sfliie'^S 
sinlUnga,  of  the  goeds  and.  ehatUb«f  SMSd  P" 
thesr  and  tbei*  bttnf  fomd,  fi-leafoasly  did  rit^r* 
and  csity  away,.a^iHl  tbejiessrof  ^jtJ 
Q,neflo,bercn>wnand  Agnil^.'^  It-wBK*j«"" 
tha>indiotm«Dt>was  defeotin,  hi  net  eWfaf"^ 
tlwiUiliBBB  aUeged  to  ha«a  been  tttimy>d^2 
wotds  "of  the  g«ode<«Ml  ehsMslv«fa»^'*" 
beaiw  inseauill^asaraUed  toflBSB«y<        .  _ 

Wilde,  C.  J.— We  aSe  of  cpkiisB  that 
indfotment.  Itmayba'thBkmoartrlBiMt'fn*^^ 
soribad  aa«goMbaiid  diattdi^''battbarf>U^' 
deseribed  in  tits  iaffictntnt  aa  ''tin  plaeisortw^ 
nsttt  silver  coin  of  tliis  ieali^  cslIM  ^>p» 
valae of  tw»  shUHius;*'  aad  we  thh*  tW*^ 
"gosds  and  dttttels^  nqt  bs  i^setsd  » 


Digitized  by  Google 


THE  JURIST. 


540 


Ric.  r.  Harriet  Lasgbridoe. — Jwxe  23. 
■j/DcfAoUuMS  of  JVitneise»—n     12  Vki.c.  42. 
(«rnH2rrf/«  I>^oaiUon  of  an  abaent  Witness 
''■li  t»  Evidence,  it  is  mat  e$mttifUly  ueceuary 
Ogmoe  ^tie  PritmitttlmldUftMyMt forth 
CKptifon  of  the  Depositim, 
Alt:  General  Quarter  Seadona  for  the  county  of 
Iwld  ftt  Exeter,  on  the  20th  February,  Harriet 
Vidicted  for  unlawfuHj  obtaining,  hy 
pntcnees,  from  Mary  Rowe,  one  proniis- 
.fortnepayment  of  the  sum  of  30/.  and  iiitcifst, 
rty  of  CnartotteRowe,  with  intent  to  cliiat  ;ind 
aid  Charlotte  Rowe.    Upon  tlie  trial,  the 
flf  Mary  Rowe  was  put  in  by  the  coiiii8i.'l  for 
.  ^t'.-n.    Proof  was  given  that  it  wns  taki-ii  by 
■■-!  I  ill  tlie  ]irisence  of  the  prisniier, 
c  u.i  i  ,1  ;ull  oj'piiiiuiiily  of  (To-i-;->L'x;iiniiiing 
Ii'>wt-.  tin.'  "itiK--:    'ti:it  it  ,si:;neU 
I  fonsfonl,  ilerk,  till' ju-ti'i'  lii.fni\-  wlmni  it 
I  have  been  taken ;  ami  t]i..i  tlir  -.li'l  Mary 
I  the  time  of  the  trial  bu  iU  us  iiui  tu  Ite  uble 
Ivi*-  Tie  captiw  of  the  depoeition  of  Mary  Rowe 
vya  f        ^  DeroD,  to  wit.— The  examination  of 
r  Kb'^         W.  8.  Rove,  of  Thornburjr  Fam^ 
ifKA«f)flttteriMgfc,  fat  flie  eonnfy  of^Devon, 
IwUithis  14th  day  of  Februarv,  a.d.  lB4i),  at 
,  in  the  countv  aforesaid,  Ijefure  tho  umler- 
iam  PoDsford",  clerk,  one  of  her  Majesty's 
Ftbe  peace  fortheaefd  connty,  in  the  presence 
rof  Harriet  Langbridee,  late  of  &c,,  ivife  of 
Bge  &c.,  who  is  now  charged  before  me  this 
Uining  mont-y,  iiinl  other  vulualile  seeurity 
.h'lva  the  -iaiil  M:iry  Rowe,  aiui  tlu-  saiil  va- 
tr  for  money  being  then  and  tliere  the  pro- 
iCWlotte  Rowe."  It  was  objucted  on  behalf 
)Ber,  that  the  charge  thua  set  forth  in  the 
iWfbtatning  money,  and  valuable  securitj 
W  idiether  legally  or  illegally  was  not 
t  no  offence  was,  tfaerflfore,  eliewn;  and 
itioft  of  Mary  Rowe  eoDMquently, 
eridence.   Thq  Gowt(  howerer,  r«- 
anbjeet  to  tho  queitiOD  whether  it 
[been  receiTed, 
,t.3. — We  are  of  opinion  that  tlie  ohjectioB 
Iflfione.    The  caption  is  but  tho  titb'  tu  the 
.' and  it  is  riot  f-x'iitially  necessary  tliat  tlie 
(he  prisoner  ahovld  be  fully  set  fui-tb  tiiere 
It  sppearb  in  1M         of  tltf  4epontiOD,— Cbil- 
^frmd.   

Reg.  f.  Hill  and  Otbei-s. — June  2S. 
lOfim  Goods — Ilusfmidand  iVifa, 
tkat  th*  Husband      the  female  PritonsTf 
ny  with  another  Persm,  took  a  Box  to  m 
•e  at  Rc'lilitch,  and  directed  it  tu  he  f'lU  to 
iatit,  v>herc  tfc'y  said  a  Person  would  call  for 
,  ,  -  -  Shf  /•-f'l'itciiifj  D'ly  tlf:  f^inali:  Prisoner  came  Iv 
■ftorV'jff/-.'  atid  cl"ii?i^d  th''  Ihtr,  as  one  .the  eX' 

£iyUie  C^ae/t,    iShe  was  taken  into  Custodj/,  and 
>  <Mt  ipemed  m  k*r  I*re»t»ee,  token  it  teas  found 
M  a  Ifumbtr  of  stolen  Fowls: — Held,  that  thi$ 
W  a  reesieivg  of  ttolen  Goods. 
prisoners  were  indicted  at  the  Warwick  Ciuarter 
(Uareh  12,  1840),  William  Hill  iinl  .Joiiies 
«t«riing  twenty  fowls,  the  property  of  John 
;  nd  CrtheriiM  BQV«h»  wife  of  WUJiam  Kill, 
'  i&gthe  fbwii  so  tmrn-BcCf  knowing  &c.  It 
'  b  evidence  that  the  prosecutor  is  a  farmer 
Marlon,  in  the  county  of  Warwick,  and 
IhUi— iltlw  Hilihiijr «  q[uantity  of  fowl% 
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principally  of  the  Dorkinv  breed,  white,  with  Sre  toes 
in  eithw  oUw.  The  fowu,  to  the  number  of  twenty, 
were  atolen  from  the  proeeoutor^s  premises  between  ue 
evening  of  the  26th  and  the  morning  of  the  27th  Fe- 
bruary. On  Che  S8th  February,  between  seven  and 
eight  o'clock  in  the  morning,  the  prisoner  James 
Hill,  accompanied  by  the  other  j>riBoner  William  Hill, 
took  in  a  wheelbarrow,  to  an  mn  at  Redditch,  «  box 
and  a  hamper,  and  delivered  them  to  go  by  tlu  ooaoh 
to  Binningham.  There  was  no  direction  affixed  to 
either  of  tbnn ;  but  the  prietmer  Jamea  Hill,  on  deli- 
vering them,  aidd  a  person  would  all  for  them  at 
Birmingham.  The  box  and  hamper  were  Uken  to 
Birmingham.  Hie  followiw  day,  (1ft  March),  and 
■hortly  after  the  arrival  or  the  ooach  at  Birmiiw- 
ham,  the  prisoner  Catherine  Hill  came  to  the  ceeiw.- 
offiee  and  mquired  after  the  box.  The  box  was  shewn 
to  her  by  the  coachman,  and  she  claimed  it  as  tlw 
box  whtdi  she  had  come  for.  Upon  this  she  was  taken 
into  custody,  and  the  box,  being  opened  in  her  preseno^ 
was  found  to  contain  ten  foiris;  the  fowls  were  plucked 
of  their  feathers,  and  from  the  clawe  of  eight  of^ them  a 
fifth  toe  had  been  out  away,  which  was  remaining  upon 
the  other  two  fowls.  The  prisoner  Catherine  Hill,  in 
uiflwer  to  observations  of  the  poUoe-oonstable,  that  the 
fowls  weMbeliered  to  be  the  property  of  the  proaeeator, 
Mr  Smith,  of  Marton,  said  they  had  been  seat  to  her 
from  Stourhri^.  The  same  day,  Ihe  house  of  Wil- 
liam HUl,  whieC  is  neartoRedditeD,  ton  or  twelve  miles 
from  Birmingham^  was  searched  by  two  poUce-consfco- 
bles,  who  found  a  large  quantity  of  feathers,  ehiefiv- 
white,  which  appeared  to  nave  been  recenUy  pluckea, 
and  also  the  entrule  of  fowLi,  ooaoeoled  about  the  house 
and  premises;  and  the  two  male  prisoners,  who  were  at 
home,  were  appr^ended.  The  prisoner  William  Hill, 
upon  being  told  by  the  constobles,  on  their  first  ar- 
ifva],  that  they  were  oome  about  Mr.  Smith's  ibwjs, 
said  he  had  not  had  a  fowl  on  his  premieee  for  a  fort- 
night. The  prisoner  William  Hill  is  the  husband  of 
the  prisoner  Catherine  Hill,  and  father  of  the  prison 
Junes  HilL  The  prisoners  were  undefended  by  eon 
sel.  The  jury  found  a  rerttet  of  gnilt^  against  all  th* 
prisoners;  but  the  dutirman,  entailing  some  doobt 
whether  tiUs  Indfetnait  oould  be  sastoined  against  the 
female  priaoner^  as  a  recdverof  gsods  stden  by  berhus- 
band,  rsndted  the  sentenep,  to  snbmlt  a  «ais  to  this 
Court. 

WiLDi,  C.  J. — We  are  of  opinion,  Uut  the  conrietton 
of  the  woman,  in  Ais  case,  is  wronr.  There  is  bo  evi- 
dence to  Ai^w  a  reoeivlng  of  the  goods  wltUn  the  mean- 
ing of  the  statnte.  It  is  uaneocssary  to  ecmsider  the 
seoMid  point  on  whieh  some  doubt  appears  to  have  been 
antertMied,  nlMther  a  woman  could  be  tn^cted  for 
recSlTiBg  stolen  goods  from  her  husband ;  Mid  we  ore  of 
o^idon  tfiot  she  did  not,  in  this  cose,  receire  than.-— 

COURT  OF  ADMUAUmr. 

La  FtcBisiHA  CoHcsBciQiTw — Xq/r  IS, 
A  jensMW  £^  MM  drtisM      Stmt  ef  WmOm-  mto 

ii»Amm0»>  Thm wm»  di/futtd  %  fls  Jfeafcr,  /tmd 
tm40iwmmlim»Ammtid$H  mifmr  Am  19  Anikv~ 
Um.  -Tit  Mmtlar  tigmtd  tie  Aammul  m  M  17th 
MoMKWa,  IV,B,mtM«ml^mA;  wtdtkeSktp 
.was  ematod  m  «  CSsws  tfSnhttgt  m  Mtkaff  of  W.  A 
on  Us  m  iron*  ^--tfislit  tifll  Its  ^^nHssnit  «u  «0 
MariaiLiMtim. 

An  action  -in  a  eanse  of  salvago  was  entesed  wunst 
tlw  riiip «D  the  Mth  Maosh,  1848,  in  tiie ram  otbOfV., 
on  behvf  of  W.  BranblM,  and  the  riilp  was  urestcd  on 
tte  12tb,  at  BcidUngton,  In  YotWn.  On  the  34th 
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an  appeaiance  wu  given  for  the  owner,  objecting  to 
W.  Brambles  suing  as  salvor;  and  on  uie  23rd  April 
an  act  on  petition  was  brought  in,  setting  ont  the 
groDnds  of  objection.  The  material  parts  of  the  act 
were,  that,  on  the  6th  October,  in  Last  year^  the  ship 
was  driven  by  atresa  of  weather  into  Bridlington  Bay, 
whereapon  W.  Brambles,  on  the  saggestifm  or  nnder 
the  pretence  of  his  being  Lloyd's  a^nt  at  that  port,  as- 
sumed the  entire  agency  of  the  ship,  and,  in  respect  of 
that  agency,  afterwards  delivered  to  the  master  four 
acconots  (which  were  annexed)  of  his  eharges  agiUnst 
the  master  in  respect  of  the  uiip  and  cargo,  toother 
amounting,  on  a  balance,  to  the  sum  of  SOW.  3f.  9tL: 
that  the  master,  conceiving  the  ehaiM  in  the  accounts 
ezMbitant  or  ezcesnve,  ^)plied  to  the  Spanish  consul, 
and  was  by  him  referred  to  a  solicitor  at  Hnll :  that 
«  o(nT«|Mmdenee  ensued  between  the  solteitor  of  the 
master  noA  the  sriicitor  of  W.  Bfambles,  which  resulted 
in  an  agreement  of  reference,  dated  the  15th  Febraa^, 
and  executed  by  W.  Brambles  on  the  0th  and  by  the 
master  on  the  17th  March,  and  by  which  it  was  mutually 
agreed  to  refer  all  mattera  in  dispute  to  the  award,  &c.  of 
two  certain  persons,  who  were  to  appoint  a  third  person 
in  the  event  of  their  disagreeing :  that  notloe  of  the 
execution  of  this  agreement  ,  by  the  .  master  was  dnly 

S'ven  to  the  solicitor  of  W.  Brambles  and  the  2^ 
arch,  and  subsequmtly  the  23rd  April,  named  by  the 
arbitrators  as  the  day  on  which  they  would  proceed. 
On  these  grounds  the  Gout  was  uked  to  dismiss  the 
owner  of  ttie  ship^to  decree  the  arrest  to  he  evpmeded, 
and  condemn  w.  Brambles  In  all  the  costs  of  Ae  pro- 
ceedings &e. 

A«uum»t  in  snnwrt  of  the  objections. — These  alleged 
services  were  rendered  on  the  6th  October,  and  it  is  not 
till  the  12th  March,  six  months  afterwards,  that  the  ^d 
of  this  Court  is  invoked  in  a  cause  of  si^vage.  This 
delay,  unaccounted  for,  would  be  enough  to  induce  the 
Court  to  refuse  its  aid.  But  what  took  place  in  the 
meanwhile?  A  submission  to  arbitration,  formally  exe- 
cuted and  entered  into  under  le^  advice.  Upon  that 
nonnd  Hr.  Brambles  has  forfeited  all  right  to  arrest 
this  Aip  in  a  cause  of  salvage.  Aj^^  how  can  ha 
appear  m  the  character  ni  a  salvor  .at  allt  All  Us 
<nalin«  with  the  ship,  and  the  accounts  which  he 
bimsen  sends  io,  shew  that  he  was  acting  as  «^t. 
Then  upon  what  principle,  having  siSi  along  acted  as 
agent,  can  he  now,  at  the  last  moment,  tnm  round 
and  sue  as  a  salvorl  If  he  can  be  allowed  to  do  so, 
the  result  may  be  most  disastrous,  for  poeribly  it  may 
turn  out  that  some  slight  salvage  service  has  been 
rendered,  and  some  small  sum  mav  be  allotted  on  that 
accounL  and  then  the  ship  will  nave  to  bear  all  the 
costs  of  the  suit.  The  affidavit  to  lead  the  warrant 
of  arrest  is  all  which  the  Court  has  before  it  from  Mr. 
Brambles,  for  he  has  not  answered  the  act  on  petition, 
and  all  the  facts  there  stated  renuun  without  a  denial. 
This  affidavit  is  quito  in  an  nnnsnaland  irr^ularform: 
he  then  swears  tbat  the  money  which  he  claims  is  due 
to  him  for  work  and  labour  done  as  the  aaent  for  and 
on  the  behalf  of  the  master  and  owners  of  Uie  ship  and 
cargo ;  and  that,  as  he  has  not  been  able  to  obtMn  pay- 
ment, the  aid  and  process  of  this  Court  is  required  to 
enforce  the  same — that  is,  by  his  own  shewiu,  payment 
of  the  agency  accounts.  These  objections  it  has  bebn 
thought  right  to  take,  in  the  first  instance,  on  behalf  of 
the  ^mnish  master  and  his  owners,  in  the  hope  that 
the  Court  may  think  it  right  to  snpetsede  the  warrant 
of  arrest,  and  save  the  expense  of  a  salvage  suit. 

Sardrng^  contra. — I  had  expected  the  point  to  be 
aigued  would  have  been,  whether,  th^  agreement  having 
been  entered  into,  this  Court  could  entortain  a  salvage 
suit.  But  three  other  objections  have  been  taken;  first, 
the  length  of  time;  secondly,  the  accounts  given  in  by 
Mr.  Brambles;  and,  thirdly,  the  insufficiency  of  the 
affidavit  to  lead  the  wanaat  <tf  arrest  With  respect 


to  the  length  of  time,  it  appean,  on  refmec 
case  made  on  the  other  ride,  uiat  uie  agRemcat, 
rigned  by  Mr.  Brambles  on  the  fith,  wm  not  ii| 
the  master  till  tbe  17th  Hanh,  thearrat  htrii 
|>lace  on  the  12th :  the  agreement,  thmfon, 
signed  till  five  days  after  the  arrest;  itw«s  net 
a  rule  of  Court,  and  contains  no  sort  <rf  aecsrity 
the  master;  so  that  if  the  award  sbonU  hamt 

r'lnst  him,  still  there  was  notluiw  to fixmob 
amstances,  partienlarly  the  dehv  of  the  n 
signing  the  agreement,  were  a  sufficient  aaivet 
argument  arittng  on  delay  which  has  ticai  oi 
the  other  dda.  Seotmdh^inthaaocoDatwkt 
there  Is  an  express  claim  vt  301.  for  salngi:  ni  i 
if  the  affidavit  Is  insuffieieut,  anotimmsiipa^ 
and  the  vessel  be  arrested  again,  fistliflli 
the  chief  point  ia^  whether  the  agrecm«d1an6 
forsalvaga.  Atlawand inequitvanigiMHitt 
is  no  answer  to  an  action  ona  bill:  paynustiul 
answer:  and  this  Court  vriU  not  go  MyooiiAv 
in  ousting  iteelf  from  jurisdiction.  In  ifiMf  f 
rif  (2  Ves.  jun.  135)  it  vras  held,  that  a  vrnm 
to  refer  to  arbitration,  when  no  refennee  |p 
plao^  could  not  take  aw^  the  juriadictii$«lmi 
and  so  in  7%oMfi*on  t.  CSlanioci,  (8T.S.Ui^i 
an  award  is  not  enough,  without  pHfeniBBM,  j 
V.  Milner,  2  C.  &  J.  47— a  case  fer  stmiiri 
prssent  one).  Stnet  t.  iZMy  (6  Tea.  OlMl 
clear  authority  on  every  point.  Tbe  PnUmI 
nothing  short  of  payment  will  bar  tha  nit 

Dr.  LusHiMQTOV. — This  ahip  has  boa  mall 
cause  of  salvage  and  I  am  now  asked,  npon  ookl 
stated  in  this  act  on  petition,  to  sapenede  thii^ 
and  the  only  question  U,  whetiier  I  ongbt  wj^ 
not ;  or,  in  other  words,  whether  1  afli  aft* 
the  vessel  haa  beui  arruted  where  then  fan 
salvage  service.  That  question  is  ineonreuaT 
All  that  I  have  hefon  me  from  the  all^ 
the  affidavit  made  by  him  for  the  pupw  of 
the  arrest  of  the  vessel;  and  I  fina  tbtn  a 
too  much  respecting  some  matters  ni  a 
wanting  respecting  others.  Thisaffiaaritiiii 
indeed  as  to  the  sslvaga  serriees^  Hesaf^ 
expected,  nor  is  it  nsoal,  1^  these  sflUirilit>P 
any  great  detail;  and,  provided  theywehJa^j 
ment  of  service  rendered  in  the  nature  «f  hMI 
warrant  of  arrest  ia^  in  practice,  alloired  to 
does  so  at  the  peril  of  tne  person  procee&fr  ^ 
fon  I  do  not  think  that  I  ough^  wi  thegiwis^ 
defect  in  the  affidavit,  to  supersede  the 
shall  not  do  so.   But  ousht  I  to  release  the  Atti 

Sound  of  the  agreement?  It  ia  not  ^^^"^3 
to  the  fact&  for  I  am  cleariv  of  opiniw,  mjJ*] 
cited  by  Dr.  Harding  confirm  that  ofrfnioo,  wM 
nferenee  la  not  snfficient  to  bar  tiia  actios.  Jw| 
can  only  supersede  the  vrarrant  on  legal  gw""* 
not  find  any  such  hen;  thenfore  I  shall  aoL  a 
account,  snnnsede  the  wanut.  The  ooiti  M 
till  the  caMdnrion    the  ease. 

ThbFame.— J%W. 
Pradk»~Pn)c«tims  If  Plea/mi  Pre<f 
This  was  a  cause  of  collision-  and  the  pwcw  J 
parties  proceeded  (gainst  applUd  to  ^jy^ 
Older  upon  the  pnwtor  for  the  plamttff 
libel.  ItappeandthatattactonpatitioiiW»" 

been  brought  in.  i    ■  ad 

Dr.  LDsenwioir.— An  yon  not  too  "3 
this  application!   If  you  had  piajed  s  U W 
act  vras  brought  in,  yon  wonld  ^^I'^Z.Z 
titiedtoit.  rthinkiiwiUbarighttot^«3 
I  will  make  the  order  on  yoorundartatonjtt 
diffinence  of  expense.  | 
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COURT  OF  CHANCERY. 

I  ^f&BKMku  w.  The  Eakl  or  Warvick  and  O^Mf*. — 
Jan.  17  and  18. 
-Mmiffttge — Rctidue  "fr«td  and  duekmytd  firom 
2k6ta^~Aimat~Pnutie€. 
^M«r  gmae  etrtaim  Pmrtt  ofkis  Real  amt  Permmal 
w  to  TWuMm^  ifKM  T^mt  to  mU^  and  pigr  aU  kit 
amd  Zdwaeta,  See.;  ke  eme  hit  Swrof  Bttalet, 
1  and  ditdimtya/rom  att  An  Da4»;'  ^. ;  and 
mtPmtefhis  WiU^  he  taid,  bmna 
tkatihetaid  Starry  Ettateitkould  be  Md 
freed  and  dtKharged  frwn  all  Ineum- 
terefieted^me,^*  hemadevarioiu  tpe- 
*  fried  and  diteXarged"  at  afortund; 
yim^fie  gammd  beqweatMt  **frted  and  dk- 
■  ~'  So.,  aO  Ike  Beet  and  Retiditeofki*  Penmal 
FMm^.    Tke  Sumy  Eetatet  w$re  uOgeet 
Image  tehek  had  been  effected  ftf  A»  TeHator^ 
rnetadi  ef  the  Beal  and  Pereonal  Pn^teHy^ 
;  B»d  hen  direeted  to  be  eold  for  Payment  of 
^  inin^leieiU  frr  pt^finff  <^  the  Mort<taffe 
Setat^:—nddt  that  the  Deoiefe  of  the 
m  mae  enticed  to  Aom  lha  JHort^offe  paid 
the  Pr^arty  e^i^riaed  in  the .  reaimarjr 

an  Afp6ai  from  Part  of  a  Decree,  the 
—  if  epea  frr  the  Betpondente,  at  between 
rilf  AfpaUamt,  j/attkia  ia  not  m  at  ietween 

lihjiha  plaintiff,  from  ao  much 
LMrfoa  oTKoigbt  Bruce,  V.  C,  (reported  12 
aa  derinrad  that,  the  rmdnary  estate  ot  the 
rick  John  Loid  Uonaon,  was  applicable 
of  eiEoneratiii;  the  Snrrey  estates  from 
thereon  of  21,000/.  The  testator,  bv  his 
tfa*  6th  Aagust,  1841,  appointed  and  de- 
td  and  diatitarged  from  all  hie  deUe,  and  all 
tiet,  lepaeiet,  and  bequettt,  all  his  manors  of 
'  Unfcfield,  and  other  hereditaments  at  Gat- 
lam,  Ch^wtead,  and  Reigate,  in  the  countr 
fitoctbe  hene&k  of  the  Counten of  Warwick 
ramunder  over  for  the  benefit  of  the  pie- 
Emhod  and  bis  iasne;  and  he  devised  his 
fcneditamenta  in  the  same  county  open 
"      cmd  with  the  nsea  of  the  freeholds  be- 
And  he  gsre  and  bequeathed,  freed  and 
fiwD  all  bis  debts,  aannltiea,  Icmetes,  and 
,  _        ^feeted  br  him,  certain  leaaenold  g^be 
;fitheB,  &&,  and  all  his  hoosehold  furniture,  &e., 
i  «%ht  be,  at  the  time  of  bis  decease  i%  np«i,  or 
IMa  nanmon- boose  at  Lower  Gatton,  or  opon  any 
"Tkia  Srnny  est^es,  (and  which  slwuld  not  be  by 
1  or  codieif^dfically  bequeathed  ),  to  trustees,  so 
tto  eorreBpond  with  the  trusts  declared  of  the  me- 
l«taiea  inSorr^.   And  be  cave  and  bequeathed, 
land  disdiarged  as  aftires^d,  ul  his  femtly  diamonds 
other  jewels,  not  thereby,  or  by  any  codicil,  spe- 
beqacathed,  to  trustees,  in  trust  for  his  mother, 
I  Eiizaueth  Countess  Brooke  and  Conntees  of  War- 
,  f»  her  Uf^  vrtth  a  trnst  over  in  ftvonr  of  the 
ThiahoaaaatBurtoiitiiiUiiedij^dfe.  And  he 
wd  «U  hia  household  fttmiture,  &e.,  vbieh,  at 
!  of  his  deoeaae,  should  be  in  or  about  the  man- 
m  at  Barton,  and  all  bis  gold  and  silver  family 
ber  plate,  and  watches  and  srals,  which  might  not, 
I  win  or  any  codinl,  be  otherwise  speGifi<»]]y  be- 
bd,  to  trustees,  as  heirlooms  with  Barton  Blouse. 
[Ih  appointed  and  devised  his  manor  of  Frithhanfc, 
bire,  and  all  his  hereditaments  at  Frith, 
ek,  Ingleby-,  and  Saxelby,  in  the  eame  county, 
►Geoi^  Guy  Lord  Brooke,  upon  trust  for  sale,  and 
l^«f  the  proceeds  to  secure  an  annuity  of  2000/.  to  his, 
^  ■>  JcsMoi'i^  mother,  Sarah  Elizabeth  Lady  Brooke 
*i  CounteM  of  Wanriek,  in  lieu  of  the  lent-ohano  on 
Vol.  XHL  « 


the  same  estates,  and  to  apply  the  remainder  of  the  said 
monies  in  or  towards  satisfaction  of  all  debts,  whether 
secured  by  mortme,  judgment,  or  otherwise,  which 
then  were,  or whieS  at  the  time ofhisdeeeaae might  beu 
chotged  upon,  or  afl'ect,  all  or  any  part  of  the  fnehold 
or  copyhold  citates  in  the  county  of  Surrey,  whether 
the  same  or  any  part,  solely  or  jointly,  with  other  bo< 
reditamonts^  dwuld  be  liable  thereto,  and  all  interest  on 
the  same;  and,  in  the  next  place,  to  pay  off  and  dis- 
chaige  all  his  other  debts,  and  his  funeral  expenses,  and 
annnitles  and  pecuniary  legacies  given  by  bis  will  or 
any  oodicU,  ana  the  remainder  in  a  particular  manner 
therein  specified.  And  he  directed  that  Lord  Brooke 
should  hold  such  parts  of  his  Lincolnshire  estates  as 
should  remain  from  time  to  tir(ie  unsold,  upon  proper 
trusts,  for  indemnifying  his  Surrey  estates  from  the 
sat  J  annuity  of  2000/.,  and  all  incumbrances  charged 
upon  the  taad  est^es,  it  being  his  intention  that  the  nid 
Surrey  estates  should  he  held  and  enjoyed  fVeed  and 
discharged  from  ali  incambranees  whatsoever  effected 
by  htm.  And  he  bequeathed  his  debts,  secured  hy 
mortgage,  warrant  of  attorney,  or  other  specialty,  and 
all  t«ita,  and  arrears  of  rent,  to  which  he  might  he  en- 
titled at  the  time  of  his  death,  ^and  all  h!s  cash  in  the 
bands  of  any  hankers,  to  his  trustees,  upon  trust  to  pay 
his  funenU  expenses  and  simple  contract  debts,  ana  so 
subject,  upon  trusts  similar  to  those  declared  concern- 
ing the  money  arisinc  from  the  sale'  of  the  Lincolnshire 
estates,  his  intentionlieing,  tliat  the  money  should  be 
first  applied  in  payment  of  funeral  expensesnnd  simple 
contract  dthts.  And,  after  various  bequests  of  annuities 
and  monev^.he  lastly  gave  and  bequeathed,  **  freed  and 
dischaiged  from  ^1  bis  debts  and  liabilities  and  th« 
legaclen  thereinbefore  bequeathed,  and  the  duties 
payable  on  those  legacies '  an^  anbqltles,*'  all  the  rest 
and  residue  of  his  personal  estate  to  Lord  Brooke 
absolntely,  and  appointed  him  evfecutor  of  his  will. 
The  testator  died  tn  the  month  of  October,  1841,  leav- 
ing a  mortgage>debt  of  21,000/.  on  the  Gatton  and  Lin- 
colnshire estates,  which  bad  been  effected  by  the  testator. 
The  reid  and  personal  estates  which  the  testator  had 
direeted  to  be  applied  in  payment  of  his  debts,  legacies, 
and  annnities,  and  in  exoneration  of  the  Gatton  estate, 
were  insufficient  for  those  purposes;  and  a  considerable 
sum  remained  secured  by  mortgage  upon  the  Gatton 
estate.  One  question,  which  was  raised  before  Knigbt 
Bruce,  V.  0.,  was,  whether  the  nsldaaiy  estate  of  the 
testator  was  to  be  applied  in  paying  off  the  remuning 
charge  upon  the  Gatton  estate,  or  whether  that  estate 
was  to  bear  its  own  burthen,  auer  the  real  and  personal 
estate  of  the  testator,  which  he  bad  directed  to  be  ap- 
plied in  payment  of  his  debts,  &c.,  had  been  exhausted, 
the  gift  of  the  residue  having  been  declared  by  the  will 
to  be  "  freed  and  discharged  fr^m  ail  his  debts,"  in  the 
same  words  as  the  devise  of  the  Gatton  estate  had  been 
BO  declared.  By  his  Honor's  order,  it  was,  amongst 
other  things,  declared,  that,  after  such  parts  of  tne 
testator's  petaonal  estate  as  were  Includea  in  the  l>o* 
quest  of  *^  debts  secured  by  mortgage,"  &c.,  and  the 
monies  arising  from  the  sale  of  the  Lincolnshire  estates^ 
had  been  exhausted,  the  residn^  which  had  been  be- 
queathed to  the  plaintiff,  was  to  be  applied  in  dis- 
charging the  mortgage-debt  still  due  on  the  Surrey 
estates;  and  that  so  much  of  the  moruage-debt  as 
might  not  be  dischaiged  by  those  means  should  remain 
a  charge  on  those  estates. 

Bacou  and  L.  Skadwell,  in  support  of  the  appeal, 
copt-r  that  it  was  clearly  the  intention  of  the  tes- 
tator ti>  exempt  his  residuary  estate  from  the  payment 
of  delii^  &c.;  that  it  was  as  much  a  specific  bequest  of 
the  residue  as  if  the  testator  bad  enumerated  all  the 
effects  which  he  had  not  previously  specifically  be- 

aueathed,  or  directed  to  be  applied  in  payment  of  his 
ebts,  &c.,  and  given  them  by  description  to  the  plain- 
tiff; that  the  devise  of  the  Surrey  estates^ "  freed  and 
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duchaiged"  could  only  mean  **io  &r  u  the 
meuu  which  the  testator  bad  prorided  would  extend;" 
and  that  when  thoBB  means  were  exhanited  the  devisees 
o{  the  Snxrey  esfa^mnst  take  It  cum  (mere ;  bnt  Uiati 
if  tliis  was  sot  so,  the  other  specific  l^tees  must  con- 
tributa  pro  raU.  '[They  cited  Oneai  Mead  (1  P. 
Wms.  6t)3)  and  LuUaiu  v.  Leigh,  (Caa.  temp.  Talb.  53).] 
Jiaam  JParker  and  Qreme,  for  Lord  Monson  and  bis 
isane,  contended^  that,  if  the  directions  of  the  testator 
were  fully  complied  with,  it  would  be  equiTident  to  a 
direction  by  a  testator,  that  only  a  certain  portion  of 
bis  estate  should  be  wpUed  in  payment  of  nis  debt& 
which  of  conrae  would  be  void  if  that  part  proved 
d^cient  for  the  ^^ent;  that  then,  in  tne  orainary 
course  of  the  administialion  of  a  testator's  estate,  the 
xeeoduary  estate  would  be  resorted  to  to  make  up  the 
deficiency:  that  the  argument,  tiuit  "freed  ana  dii- 
Giniged  &e.  meant  <uuy  so  mr  aa  the  means  which 
the  testator  had  provided  would  extend,  waa  equally 
aiiplicable  to  the  other  bequests  **  freed  and  discha^ed" 
ttc^  which  wonld  bring  the  case  to  the  same  point, 
namely,  the  ordinary  rule  of  administntion.  rThey 
eited  QaJUM  y.  ffaneoei,  (2  Atk.  430}.] 

JToe  and  De  Qemj  for  tne  Countess  of  Warwick,  the 
motber  of  the  appellant,  did  not  oppose  the  appeal, 
although  it  was  afounst  her  own  interest,  she  beinf 
tenant  for  life  of  the  Surrey  estates,  but  contendei^ 
that,  if  the  decree  diould  be  affirmed  in  that  part  ap- 
pealed from,  it  aliould  go  further  than  it  does,  and 
should  declare  that  so  much  of  the  mor^;^e-debt  on 
the  Surrey  estates  aa  should  not  be  paid  off  by  the  resi- 
eatate  diould  be  borne  rateably  the  other 
ic  beqneste  and  the  Surrey  estates ;  dtmg  Carter  y. 
ioditton,  (1  P.  Wme.  604),  where  it  was  held,  that, 
where  a  person,  having  two  estates,  one  subject  to  a 
mortgage,  and  the  other  not,  b^  his  will  charged  all  his 
estates  with  the  payment  of  bis  debts,  and  devised  the 
mortgaged  estate  to  A.  and  the  other  to  B.,  B.  should 
contribute  towards  paying  off  the  mortgage-debt ;  and 
that,  by  a  parity  of  reason,  the  converse  case,  of  a 
testator  exempting  .several  of  his  estates  from  the  pay- 
ment of  debts,  where  the  provision  for  the  payment  of 
the  debts  was  insufficient,  would  hold  good,  and  all  the 
estates  exempted  should  contribute  rateably. 

James  Porter  and  Greene  objected,  that  it  was  not 
open  to  the  Countess  of  Warwick,  who  had  not  ap- 
pealed horn  the  decree,  to  go  into  this  part  of  the 
decree,  which  was  not  appealed  from. 

Kbe  and  Z>e  Oex  submitted,  that,  upon  an  appeal, 
the  whole  case  is  open  to  the  reapmdent,  though  not  to 
the  appellant.  {Rawlma  v.  PoweL  1  P.  Wms.  300;  3 
Dan.  Chan.  Prac.,  p.  127). 

The  Lord  Chancbllob  was  of  opinion  that  that  rule 
only  applied  as  between  a  resjiondeRt  and  the  i^pel- 
lant,  and  not  as  between  oo-re^ramdaitL 
Bacon,  in  reply. 

Jan.  18. — Tne  Lord  Chancellor. — In  this  case  the 

Soaation  ia^  what  constmcUon  is  to  be  put  on  the  will 
1  the  event  which  has  happened— an  event  which 
waa  not  contemplated  by  the  teatator,  and,  therefore,  it 
cannot  be  expected  thataqy  providon  ^ould  be  found 
in  Uie  will  applicaUe  to  it.  The  testator,  having  various 
landed  estates  in  different  parts  of  England,  and  parti- 
cularly in  Surrey  disposed  of  his  estates  in  Surrey,  dis- 
cbaigedfrvnn  hi8dehta,and  particularly  from  a  mortgage- 
diA»t  which  afieeted  those  estates.  He  then  directed 
other  propeaiy  in  Lincolnshire  to  be  sold  for  the  pur- 
pose of  payine  his  debts,  and  of  exonerating  his  other 
estates  from  the  charges  to  which  they  might  Tie  liable; 
and  in  another  part  of  the  will  he  gave  a  particular 
portion  of  his  personal  property  in  aid  of  the  funda 
arLsing  from  the  sale  of  the  Lincolnshire  estate.  A»* 
suming  that  the  pr<^>erty  wfaidii  he  bad  so  devoted 
would  be  sufficient  for  the  payment  of  his  debts,  he 
dispoaed  of  particolar  parts  of  his  property,  "  freed 


and  diachaiged**  from  hia  debts,  and  then  gave  sH  i 
rest  and  reddoeof  his  pan(Hialeitat&*'medaad* 
chaiged  from  aU  fata  delAa  and  UaUUlaa^  and  tfas  It 
cies  thereinbefore  beqncalJMd,  and  the  dntics  |is;i 
on  tboaa  legacies  and  annmtica,**  to  the  u^dut.  ] 
now  turns  out  that  the  proper^  mi^fically  devotcJ 
the  payment  of  debb^  &o.  la  inadequate  nr  tint  i| 
poae;  and  there  la  a  portion  of  thenKa^i0s.4flliti 
remaining  as  a  chaige  on  the  Gatton  tstals.  Thai 
oiflion  of  the  Vioe-Cbancellor  ia,  that  what  b  od 
rctidiie — that  i^  that  part  of  the  piopeit^  iriudi  «oi 
have  paased  under  the  reaidnaiy  oJanss-^  to  httffi 
to  exonerate  the  Gatton  estate  from  the  m«tage4 
remaining  due.  The  contest  is  between  the  wm 
the  Gatton  estate  and  the  rendnaty  lentee;  nil 
quaation  is,  whetiier  the  mcney  whidi  sUl  waiia< 
on  the  mortgage  mnrt  ba  pud  out  of  the  hMi 
mortgage,  or  out  of  the  property  which  jmii  ni 
the  residuary  bequest.  Tne  caaawasargoW^otadt 
and  I  then  felt,  and  still  fed,  no  difficultrnnHli 
to  the  oonduaioD,  that  the  Vice-ChowcUoi 
right  oonstmction  on  this  wiU.  There  ii  ao  tel 
that  both  the  devisee  of  the  Gatton  estate  ui  tk  i 
ddnary  legatee  were  intended,  by  the  teetatff,  to  k 
fr^uid  Jiscbai^d  from  the  debts,  &0.  fiat  die  tdti 
could  not  in  law  discharge  his  residuary  estate  inm- 
dehta,  although  he  might  exonerate  say 
portion  of  hia  property.  There  is  one  proriaoo  in  I 
will  which  renders  the  testator's  intention  eridot; 
specting  the  Gatton  estate.  I  allude  to  the  profia 
where  he  saya^  "  it  bdxig  my  inteation  tli^  tlwM 
Surrey  estates  should  be  held  and  eajojed  fad  a 
discharged  from  all  incumbrances  wb^aoever  iM 
by  me  p  the  manifest  intention  betnf|,  that  tlw  edi 
^ich  he  devised,  and  which  was  subject  to  tlu  M 
^age,  should  be  freed  and  dischaiged  from  all  <l>btii 
incumbrances.  He  has  not  exprmsed  soy  socli  poaB 
and  distinct  intention  that  the  reeidDSty  estate 
be  dealt  with  in  a  similar  manner.  In  toal  viev  oft 
case,  thero  can  be  no  doubt  that  the  device  Mgbti 
have  the  devised  estate  discharged  from  in  i'"^ 
brances,  by  means  of  the  estate  primarily  liil^i'' 
to  pay  the  debts— that  is,  the  pencmal  estate,  til 
tator  has  not  expressed  any  intoition  appfouMtoft 
particular  &cts  which  have  occurred,  bnt  he  hi* 
an  evident  intention  to  discharge  the  deviwd 
all  ineumbranow.  How,  then,  can  tlie  deviiee  (A  » 
Gatton  estate  be  pngudLced  by  the  failnte  of  tlie  iw 
ticuUrfund  which  wasnrimarivMabletopay  the*" 
The  only  way  in  which  the  esse  was  attempted  to 
arsued  waa  this,  that  the  gift  of  residue  im  «  9*^ 
^jn.  This  was  founded  on  the  snppoeitioD  "ik" 
testator  had  disposed  of  it  as  a  particular  fbna.  la* 
may,  doubtiess,  be  many  cases  where  readnary  dj» 
must  be  construed,  not  as  Beneral  diflpoaUoo* «■ 
residue,  but  as  dispositions  of  the  residue  of  a  i^*"* 
fund;  and  such  gifts  would  be  cqoally  V*" 
gifts  of  other  parta  of  the  fund.  In  so  atmffS 
of  the  residue,  one  particular  part  of  which  "  P**; 
A.,  another  uartfoular  part  to  and  tfae  naida*  ta<| 
C.  is  as  much  a  specific  legatee  as  wlher  A.  m  o-  " 
the  present  is  a  general  gift  of  the  w*^"*? J3 
What,  then,  is  residuary  estate  t  Thst  wboh  tfom 
after  payment  of  the  debts,  &c  The  testator  btw*" 
it  dischaiged  from  his  debts;  but  he  ama^^^ 
unless  he  provides  for  the  payment  of  tbaa>  y^ 

means.  Therefore,  sinM  he  baa  «xpwii»*j3C- 
of  doinx  what  he  is  inc^iableof  aAetiafb"''"* 

A/ipeafdimmedf  vith  ami*. 

In  the  Matter  of  LBWxa,7Lunsti«, 

of  Uie  Act  1  WiLi.  4,  C  eO.-/«i.  » 

TheExvermet  of  Prcceedim  ""^.^S^iSh 
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m<f  a  mmr^^-^fMl  BitaU  from  a  lunatic  Mori- 
ty  mxkred  to  be  iome  If  the  Mortgagor,  U  op- 
mg  wfom  fiU  Mor^ag&^oed  that  ike  Xor^age$ 
m  T^mm     At  Mortgago-wum^. 

A  patitios  by  &  moiiffagoT  trtatioK  the  report 
Xutet,  whereb/  b*  tonai  that  the  lunatic  was 
cf  oertaiu  heiawaiiunta  ud  prombee,  by  of 
m  a  trnatae»  within  the  uitent  and  meaning 
1  Win.  4.  e.  00;  and  that  the  petitioner  wae 
»  tbe-cqoity  of  ndemption  in  tne  mortgaged 
and  it  pnyad  a  re-conreyanee,  upon  payment 
fjH  and  interest;  and  that  the  coete  occasioned 
pnwecdinga  under  the  abore  act  might  be  paid 
»  mortgnge- money,  or  ont  of  the  estate  of  the 
The  order  of  referenoe  had  been  obtained  upon 
K  of  the  mortaagor.  It  appeared,  upon  the 
moTtgage-^eeo,  ttiat  the  mortgagee  aaranced 
id  took  the  mortgage  in  the  oharacter  of  a 
M^e  qnestion  waa,  by  whom  the  extra 
by  having  to  coma  to  the  Conit  for  a 
were  to  be  borne, 
fwthe  petitioner,  contended  that  those 
net  to  be  borne  by  the  mortgf^r,  but  by 
'  the  lonatic ;  dtii^  Ex  parte  Bichareb,  in 
' Ltwist  (1  Jac.  &  W.  2«4);  In  re  Town- 
348);  and  King  y.  Smith,  (6  Hare,  473; 
10B3). 

Jkr^  far  the  ceatni  qne  tnut,  submitted 
should  not  be  ft&S  ont  of  the  mortgage- 

■  JFUte,  for  the  committee,  contended  that  it 
>hefe  the  lunatic  was  beneficially  wtiUed  to 
that  the  Court  would  order  his  estate  to 
I  ooata;  and  that,  in  the  present  instance,  they 
■rae  br  the  raor^affor;  citing  In  th*  Matter  of 
,(Cr.  &Ph.  142);  Ex  parte  Clag,  in  re  Towers, 
^  on  Lanatiaa,  p.  393). 

>  Chaihwxob,  after  referring  to  the  declora- 
,  eontained  in  the  mortg^-deed,  and  to  the 
by  Lord  Lyndhurat  in  Sx  parte  dajf^  said, 
ostaoecasoned  by  the  lunacy  ought  neither  to 
the  lunatic's  estate  nor  u|M>n  the  cestui  ^ne 
~  that  the  mortgagor,  having  express  nouce 
utr%agee  bad  executed  the  deed  as  a  trustee, 
tiM  ooat^  as  well  as  the  other  costa  of  re- 
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-Nob.  ZandDee,\%  1848; 
Jm,  13, 1840. 

I  of  WUnmm  a#to  OrodiL 
'tomomum  Witmam  to  ditcndit  a  Witnest 
m  the  Canoe  mag  be  ob^ined  at  <if  Gowrm 
■ftdfiuiiiea  vamtd;  and  it  it  net  noceumy  that 
r  ahamia  ooniain  a  Claim  limiting  the  Bit- 
'  to  Mfmert  mt  in  itne  in  the  Onue. 

mtmtdt  to  Matlertimiume^tke  Bo- 
'■  tvotgiprttood  OH  AppHcalion  to  Me  Ootirtt 
a  m^on  hy  the  pUutifT.  that  an  order, 
iMcn  obtdned  after  publication  passed,  to 
tMMi  to  ffiacxadit  8  witness  who  nad  been 
in  liM  euse  W  the  defendant,  Watts,  mi^t 
'  for  in^uhrtty.  The  gnmnds  on  which 
1  waa  made  were,  that  the  order  in  gues- 
I  lieen  obtained  aa  of  courae,  and  not  on  special 
iantothaCoart;  andthat  itwasnot,  in  its  terms, 
[to  examination  as  to  facts  not  in  issue  in  the 
It^peand  that  publication  paaed  on  the  24th 
\t  IMS.  Office  copies  of  the  depositions  were  ob- 
eo  the  S7th  Jroly:  on  the  29th  artioles  were 
Od  thaffth  July  -me  petition  for  the  order  in 
\        ilall,  and  on  the  81it       flie  order 


Banalgette,  for  the  motion,  oontended,  fint.  that  the 
order  ought  to  have  been  obtiuned  on  speeiol  applica- 
tion to  the  Court,  and  he  referred  to  the  General  Orders 
of  Lords  Bacon  and  Clarendon  on  the  subject,  wtuoh 
direct,  that  the  examiner  ahaQ  not  examine  any  wtt- 
nesB  to  invalidate  tiie  credit  of  other  witnama,  but 
by  special  order  of  the  Court,  which  was  sparingly  to 
be  granted.  In  Pureea  v.  M*Namara  (8  Yes.  ^)  « 
special  application  waa  made  to  the  Court  for  liberty  to 
exhibit  articles  as  to  the  credit  of  a  witness.  Mul  r. 
MiU  (12  Ves.  40RJ  was  an  application  by  the  pluntlff 
for  a  reference  to  the  Master  to  look  into  the  interro^ 
tories  exhibited  by  the  defendant  for  the  examination 
of  the  defendant's  witnesses  in  the  cause,  whether  such 
Interrogatoriee  and  depositions,  and  which,  if  any  of 
them,  were  leadlns,  scandalous,  or  impertinent,  or 
sought  to  impeach  the  credibility  of  the  pluntifPs  wit- 
nesses. Lord  Erskine,  after  looking  into  the  books  of 
practice  and  consulting  the  examiners,  aaid,  that  he 
VDuud  the  pnetiee  perCsctiy  settiad,  that  examination 
to  credit  could  not  be  had  without  a  speoial  order  iwon 
application  to  the  Court,  and  notice  to  the  port^ ;  that 
he  hod  also  consulted  Lord  Eldon,  whose  opinion  was 
clear  that  such  was  the  course.  In  Watmore  v.  Didat^ 
ton  (2  Ves.  &  B.  267)  ft  special  application  was  lecop- 
nised  as  the  proper  course  of  proceeding.  So  also  m 
VThite  v,  Fiutelt,  pS  Ves.  127);  GiU  v.  Walton,  (3 
Atk.  522);  Callaahan  v.  Rochfort,  (Id.  643).  He  also 
insiHted  on  the  other  ground  of  objection,  viz.  that  the 
order  ought  to  have  contained  a  clause  excluding  ex- 
amination as  to  matters  in  issue  in  the  canse. 

Roupell  and  Rogert,  centM,-cooteDded,  that  there  was 
no  necessity  for  a  special  application  to  the  Court,  if 
the  object  of  the  party  was  simply  to  obtain  an  order 
giving  leave  to  exoorine  witnesses 'to  oredit  after  publi- 
cation padeed.  It  was  tiie  ov^nary  practice  to  gnnt 
such  orders  of  ooutee.  In  the  oaass  in  which  special 
applications  had  been  made,  there  was  some  spedal  cir- 
cumstance which  rendered  it  necessary  to  apply  to  the 
Coort.  This  was  the  case  in  MiU  v.  Mill,  Pmretll  v. 
M'Hamara,  and  fVhite  v.  .FutttlL  In  the  case  of 
Rutsell  r.  AtHtuon,  (2  Dick.  532),  an  order  of  course 
had  been  obtained  to  examine  to  the  credit  of  a  witness 
after  publication  bad  passed,  and  the  cause  was  set  down 
for  hearing,  and  the  oefendant  applied  to  discharge  the 
order  for  ur^ulartty,  for  that  it  was  not  founded  on 
affidavit,  and  waa  after  publication,  and  was  not  moved 
for  specially,  on  notice,  aeooniiiu;  to  Lord  Baoon'a  Order. 
But  Lord  Batharst  and  Sir  Thomas  SewelL  U.  B., 
were  both  of  i^^lon  that  the  order  was  ngaiarfy  ob- 
tained. The  practice  waaalso  so  laid  down  £n  Uinde,  p. 
377.  rrhe  folk>wing  ghsb  wem  also  oited;— CW(w  r. 
£rooi  no  Ves.  49)  and  Piggott  T,CnKhaU,{\ S.<&  S. 
467).] 

Jan.  13. — Lord  LAiumALx,  M.  said,  that  he  had 
made  inquiries  at  the  Registrar's  office,  and  also  at  the 
ofGce  of  the  Secretary  of  the  Rolls,  and  it  appeared 
that  ordeiB  of  eenrse,  in  coses  like  the  jireseut,  ware 
granted  and  passed,  whenever  applied  for,  ui  both  those 
offices.  In  MutatU  v.  MUnton  the  attration  of  Lord 
fiathnrst  waa  called  to  Lud  Baeon's  Qidei^  whidi 
directs  orders  to  examine  to  the  eiedit  of  a  wttnsa  to 
be  granted^ariogly,  and  upon-yedal  npplkation.  fint 
he  was,  notwitbMandiog,  oi  opudon,  uat  an  order  ob- 
tunad  of  conzse,  for  that  ^unoea,  was  not  on  that 
ground  irregular.  It  waa  said  that  the  case  of  Unstell 
V.  Atiwiton  iud  been  evemiled  by  snbseonant  authori- 
ties. But  in  none  of  the  cases  cited  dia  the  question 
arise  so  satisfactorily  as  in  Rtutetl  t.  AtMnton,  In 
Purcett  V.  M^Nuwtara  there  was  an  application  that 
the  plaintiff  might  be  at  liberty  to  exhibit  articles  as 
to  the  credit  of  a  witness  interrofjating  to  particular 
facts,  wliich,  upon  his  cross-Mamination,  the  witness 
had  answered  in  the  negative.  After  some  observations 
from  Lord  Eldon,  the  case  ended  by  his  saying,  that 
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all  he  could  find  was,  that  70U  were  at  liberty  to 
examine,  by  general  interrogatorieB,  aa  to  credit,  and  aa 
to  such  purtTonlar  ftcts  only  as  were  not  material  to 
what  waa  in  issae  In  the  cause.  In  MUl  t.  Mill,  Lord 
Enkine  did  not  consult  tiie  Regiatrara  of  the  court  or 
the  Secretary  of  the  Rolls,  hut  he  seemed  to  hare 
assamed  that  the  practice  was  settled.  Neither  was 
BtuttU  V,  AtHnion  cited  in  that  case.  Under  the  cir- 
cnmstances,  it  could  not  be  considered  an  authoritr, 
that  an  order  to  examine  witneeses  to  credit,  &Her  pub- 
lication, must  be  obtained  on  a  special  application. 
He  thought,  therefore,  that  the  order  in  the  present 
case  was  in  conformity  with  the  practice,  and  was  regu- 
larly obtained.  If  a  new  practice  waa  to  be  introduMd, 
it  must  proceed  from  a  higher  authority  than  his.  It 
had  bent  sud  that  there  was  such  delay  lu  this 
caw  as  to  make  a  qwdal  ^plication  necessary.  But 
there  had  been  no  delay  at  all ;  for  publicatiott  .wu 
pasaed  on  the  24th  July,  office  copies  or  the  depoutioiw 
were  taken  out  on  the  27th,  and  on  the  29tb  ^articles 
TPere  exhibited  and  the  petiUon  presented.  As  to  the 
other  objection,  tliat  the  order  was  irregular  bccanae 
it  waa  too  extennve  in  its  terms,  in  not  being  so  Umitad 
as  to  exclude  an  examination  aa  to  matters  in  iasne 
in  the  cause,  such  a  clause  in  the  order  as  waa  con- 
tended for  was  not  required  by  the  practice  of  the 
Court;  and  if  the  examination  should  extend  further 
than  to  luatters  which  were  not  in  issue  in  the  cause, 
the  depositions  would  be  euppressed  on  application  to 
the  Court.   The  motion  must  1m  refused,  with  coets^ 

YICE-CHANCELLOB  OF  ENGLAND'S  COURT. 
Bbadon  v.  Kura^Jftifr  31. 

Prodiietion  of  DommeiUt — Draji  Qmvg/anitria  Potset- 
Hon  of  Vendort—Privil^ed  Cmmunicatums. 

hi  1808,  the  then  PrtAendary  of  W.,  who  held 'the  Pre- 
bend till  hie  Death,  under  the  alleged  Authority  of  the 
Land-tax  Redemption  Act,  eorttteyed  Lands  ^  the  Pre' 
iend  to  a  IVuitee,  for  himielf.  He  ami  hie  Thutee 
niteguentljr  eonv^ed  amgf  Part  of  thoee  LamU  to 
Pwrehaiert,  and  Ma  ReHAutjv  Weuf  efAdwmeemaUt 
fo  tkt  Defendant,  hit  Son,  TTie  De^tukmt  afierwarde 
amv^fed  to  other  Pnr^aaert  Part  of  the  Lande  to 
oenv^red  to  him.  In  a  Suit  fythe preeent  Prthendaty 
to  impeaeh  the  TrantatHon  of  1806,  and  prqying  an 
Account  of  the  Pvrehaee-moniet  received  6v  the  D^end- 
ant  and  hit  Pother  upon  the  teteral  Sates  ^teted 
(Ami  retpedie^,  but  to  vhieh  jSWtr  the  Purchasers  were 
not  made  Pmrttett  and  their  Absence  objeOed  to  l^  the 
Answer — Held,  upon  Motion  for  the  Production  of 
'Documents  admitted  by  the  Answer  of  Me  Defendant 
the  Son  to  be  in  his  PossessioUf  that, 

J^rttf  Drafit  and  Copiet  of  the  Cowt^faneet  mado  by  hit 
Pemer  and  himtrifef  the  Lamia  eomfviaed  m  Ma  /»- 
AMlHfv^ieoe: 

Seoomidljf,  LtUert  being  jarefmional  OwMnunieations  ho- 
tueen  the  IkfendaKt  emd  his  Pother  and  their  Solicitor, 
hut  not  Oated  to  rdaU  to  wajf  Qaettiem  betwun  the  De- 
fendant and  those  r^reiaittnif  the  prebendat  Estate; 

3%irdly,  a  Oase  and  Opinion  Counsd,  stated  to  have 
been  "sn  Contemplation  of  Legal  Proceedings^  ge- 
nerally, were  not  orotected  from  Production.  Contra, 
at  to  a  Case  and  Opinions  which  were  ttated  to  have 
been  "in  Contemplation  of  Legal  Proeeedingt,  etnd 
with  Referfnee  to  tho  TtOt  ^tht  Defendant  at  ittue  in 
the  prttent  Suit." 

The  bill  was  filed  by  the  present  prebendaiy' of  W., 
to  impeach  a  sale  and  conveyance,  by  one  of  hia  prede- 
oesBon,  of  part  of  the  lands  attached  to  the  prebend. 
The  conveyance  in  qnestion  was  made,  by  an  indenture, 
dated  the  1st  Jane,  1806,  iMtween  Dr.  K.,  the  then  pre- 
bendaiy,  of  the  first  part;  two  of  the  thai  commisdonen 


for  theredemption  of  land-tax  charged  on  Isndibel 
ing  to  bodiea  politic  or  corporate,  of  the  second  part; 
J.  K.,  who  waa  the  brother  of  Dr.  K.,  and  tocrihi 
the  indenture  as  a  traateem  hubelidf,of  the  I 
part ;  whereby,  a^er  recitals,  setting  forth  that  Di 
was  then  desirous  of  avuling  himaetf  of  the  pa 
which,  by  the  act  42  Geo.  Si*,  were  given  to  bcxiie 
litic  or  corporate,  for  enabling  them  to  sella  eonp 
portion  of  their  lands  for  redeeming  theit  lud-tu, 
nad  contracted  to  sell  to  J.  K.  the  laDdsthcTeiaaftt 
scribed,  part  of  the  estates  towhiebhe,Dr.E.,«tf 
tied  in  respectof  his  prebend,  for452i.14i.ld^«bki 
tract  the  thereinbefore-named  oommisnonenWa 
to  confirm ;  and  titat  42Sr.  8«.  6i.  had  bm  afa 
and  applied  by  him.  Dr.  K.,  to  redeem  UihiiMi 
waa,  m  effect,  witnessed,  tlut,  in  oouidtn&aif ; 
6t.  Id.  paid  by  J.  K.  to  Dr.  K.,  in  dii^it 
costs  of  Uie  latter,  uid  allowed  by  the  m 
doners,  and  of  42SI.  8«.  6^  raid  by  the  dincfin  4 
commiarioners  hy  J.  K.  to  Dr.  hb  Dr.  K,  ■ 
exercise  of  the  powen  vested  in  him  by  tk  14 
with  tiie  CMisent  of  the  commisuonera,  floaiMi 
the  commiarioners  confirmed,  the  serenl  liMa| 
described,  unto  and  to  the  use  of  J.  K.,luiUl 
assigns,  in  trust,  nevertheless,  for  Dr.  hit  Uri 
asugns,  and  to  be  ^m  time  to  time  di^iotedtfl 
and  they  should  direct,  discharged  from  all  bij 
and  other  incumbrancea.  Tiua  iadentan  wli  1 
tered  in  pursuance  of  the  before-mentioned  ad  I 
continued  to  be  prebendary  of  W.ualilbUdiaAi 
bruary,  1827.   His  immediate  saccewr  in  tkM 

S resigned  in  1833;  and  thereupon  the  plaintiff^ 
rebendary,  and  in  Ifay,  16^  filed  the  bill  ia  M 
ubseqnenuy  to  the  execution  of  the  indentoim 
1808,  and  during  the  lifetime  of  Dr.  K.,  bi  hU 
as  his  trustee,  sold  and  conveyed  psrtof tbtW 
prised  in  that  indenture  to  diflvrent  pveba^ 
by  indentures  of  the  24th  and  2fith  April  iMt 
veyed  the  remainder  of  those  lands  t(v  bri 
advancement  for,  the  defendant  Kiiig,iH»  mfl 
son.  The  defendant  King  had  nncesoldiDdMl 
to  other  purchasers  part  of  the  lands  so  coonrrfli 
The  defendants  to  the  suit  were  KingisJwJ^ 
representatives  of  Dr.  K.  It  appeand,^lM4 
of  the  defendant  King,  that  the  tnwttiMg 
into  eflect  by  the  indenture  of  Jum^ 
a  purchase  by  Dr.  K.  himsett  hi  his  prinU  «M 
of  the  prebendal  lands  thereby  expr«ed  to  «i 
veyed,  tlie  redemption-money  naviiig  been  inuBl 
nished  by  Dr.  K;  out  of  his  own  means, 
having  actually  passed  between  Dr.  K.  and  J- 1 
the  transaction.  The  bill  innsted,  that  nti  a  ^ 
was  not  authorised  by  the  Land-tax  BedempM 
under  the  authority  of  which  the  indenture  of  j 
18C«,  purported  to  t»  made;  and  that  in otherj 
culars,  set  forth  in  the  bill,  relating  to  the  drfl 
the  transaction,  it  was  not  withia  tl>*.P"'*n 
the  act;  circamstanoea  of  undue  etnceilaieat mj 
commisrioners  of  the  real  nature  fl^^f"] 
and  inadequacy  of  conwderatioo— all **"^»tJ 
were negaUved  by  the  answa^-weKtlnsUegedt 
bill:  and  upon  these  several  ground*  it  wm 
that  the  whole  transaeti<m  was  void,  and  oogtii 
set  aside.  Upon  the  defendant  King,  boverer,  0 
answer,  insisting,  that  the  several  purchasers,  w  J 
parts  of  the  lands  comprised  in  the  indenture  «i< 
1806,  had,  as  before  mentioned,  been  wUJ 
veyed,  were  necessary  parties  ts  the  ""^J'y 
there  were  also  other  persons,  unknown  Jj^lj^" 
ant,  who  were  interested  in  the  am  p«*"» 


*  Cap.  116.  *•  Aa  Act  for  conwMelWC 
the  set erd  Ads  pueed  for  tbe  Bedeapoen  m<^^ 
Und.!ax  into  ooe  Act.  and  fbr  saakiaf  hrtW 
the  Bedemption  and  Sale  tbenor,"  tts. 
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vb  were  ilio  neewiary  parties,  the  pl^atifT,  hy 
■arfmat,  after  ehaixuig  his  igDorance  as  to  the 
mm  n)  addrans  of  the  sereral  persona  so  sagf(ested 
tKmnij  partita  to  the  suit,  and  that  they  were  so 
Ipktdiu  that  it  iroald  be  imposuble  to  make  them 
litfexlaiit^  in  effect  abandoned  his  claim  to  relief, 
allied,  as  a^ast  all  snch  absent  parties, 
i  the  setting  aside  of  the  sale  and  the  delirerjr 
imdcDtareof  Jane,  1806, and  for  the  relief 
itiil  tberenpon,  but  without  prejudice  to  the 
famr  penoB,  not  a  party  to  the  cause,  to  whom 
^tei  the  prenusea  had  been  oonveyed,  as  a  pur- 
rfcrTaloaue  consideration,  and  suhject  to  wnat, 
IUb^,  mi^ht  be  doe  to  Dr.  K.'a  estate  in  respect 
imt  of  452/.  14i.  Id.  advanced  by  him,  as  before 
li;  sod  tben  proceeded  to  ask  for  accounts  of 
,ud  other  dealings,  by  Dr.  K.  and  J.  K.  and 
lUeodant  Kin^  respectively,  with  the  lands  in 
'n,  ud  of  their  respective  receipts  in  respect 
,  ud  for  the  payment,  by  the  aefendants  the 
'  Rpnatativea  of  Dr.  K.  and  by  the  defend- 
( R^Mctively,  of  the  excess  of  such  receipts 
I  bdne-menttoned  sum  of  4li2l.  lis,  Id.  In 
lOe  tonal  intemgatonr  in  the  bill,  as  to  the 
iif  doeiunenta,  die  denndant  King  admitted 
^  of  the  sevenl  putienlm  specified  in  the 
Je  to  hb  answer;  and  the  answer  then 
iMlows:— *•  Bat  this  defendant  8aith,that 
I  documents  mentioned  in  the  first  part  of 
[idkedule,  marked  ren)ectively  with  the  let- 
and  nomben,  following,  that  is  to  sHy," 
Dding  with  the  letters  and  numben  in 
I  Item  of  the  first  part  of  the  schedule,  after 
T]  "are  diafta  of  conveyances  to  several  of  the 
> of  the  several  parts  of  the  said  premises" 
liadi  compriMO  in  the  indenture  of  June, 
["uliich  have  oeen  sold,  and  which  relate  re-, 
'  r  ad  exdusiTeW  to  the  titles  of  such  several 
sii  in  wluen  aeveral  documents  the  said 
f  w  M  tommon  interest,  or  any  interest  what- 
laitliii  defendant  mbmiU  to  the  jndnnent  of  this 
■tt  Cosrt,  wfaetber  the  same  onght  to  be  pro- 
ijai  tius  defendamt  saith,  that  the  several  letters, 
Inpcctively  from  1  to  84,  (14  a,  and  from  80  to 
ift^anaUo/thim  lOitramittenhfth^iaid Dr. 
titfmdmarapeeth^^toMr.  friUiam  Lngk^ 
knUeilor  of  tke  said  Dr.  K.  and  of  tits  d*- 
(fMtw^,  orhmtk*  said  fVilliam  Leigk  to  the 
.  ';i-«d  tkiM  dtftndant;  and  that  the  taid  WU- 
»i^su  mplojred  pro/eseionalfy  at  the  tolieitor  of 
^^•X.  ttttd  this  flEe/nuEaaf  re$pectivefyf  to  trant- 
'~  '  '^itdbiuitte$$;Mtd  that  all  the  taid  tetters  were 
i  fmuumieatiomt  whiA  patted  between  thetaid 
:^ikitdrfsmdamlrttpeanefyamdthetaid  Wit- 
^itiheteimttmdfortkefmrpote^thatbvsi-' 
Aat  the  ttmtt  ar§  privUtjgtd  ctmmimieatiomt, 
btDottobeprodnoed.  And  this  defendant  saith, 
lelta-,  bearing  date  the  2nd  December,  1833, 
^  IB  the  said  schedule  as  a  tetter  written  by 
>n  Hebenlen,  Ksq.,  to  the  said  William  Leigh,  was 
conveyed  in  a  letter  written  by  the  said 
I  Htberden,  in  his  proftssional  character  as  conn- 
'  *'>"er  to  a  case  stated  in  a  letter  written  to  him 
I  lud  William  Leieh,  in  his  professional  charac- 
>  the  Mlicitor  of  this  defendant ;  and  that  such 
«  OfnoioD  was  written      the  said  Charles  He- 

*  Is  the  mid  William  Leigh  profesMonally  and 
■pally,  and  in  contemplation  of  l^al  proceed- 

•  Ud  with  reference  to  the  title  of  the  defiendant  at 
'^Ibepment  cause;  and  that  snch  last-menUoned 
raapriTtleged  oommoideation,  and  onght  not  to 

^Pwoccd.  And  this  defendant  salth,  that  the  case 
'r?*<!P«uonof  Mr.Swanston  and  Mr.  Walters,  with 
^''pBioa  thetwn,  dated  the  I8th  April,  1827,  and 
"*  <*e  M  before  Ur.  Charles  Heberden  for  his 


opinion,  and  his  opinion  thereon,  dated  the  22nd  De- 
eember,  1847,  and  mentioned  respectively  In  the  first 
part  of  the  s^d  third  schedule,  were  respectively  cases 
profesnonally  and  confidentially  submitted  to  connsel 
oy  the  solicitor  of  the  defendant,  and  on  his  behalf; 
and  that  the  case  so  laid  before  the  said  Mr.  Charles 
Heberden  for  his  opinion,  and  his  opinion  thereon, 
dated  the  22nd  December,  1847,  was  laid  before  the  sctid 
Mr.  Charles  Heberden  by  Mr.  Warden,  the  solicitor  of 
this  defendant,  in  the  course  of  his  boMness  as  such  so- 
licitor, in  eontemplaUon  of  kgal  prooeedlnga,  and  wldi 
reforenee  to  tiie  utle  of  the  defendant  at  usne  In  tha 
present  suit.  And  this  defendant  submits,  that  such 
cases  and  opinions  are  respectively  confidential  and  pri- 
vileged communications,  and  th^  the  same  onght  not 
to  be  produced." 

The  first  part  of  the  third  schedule,  referred  to  by 
the  answn-,  was  as  follows 

[I  **  A  bundle  of  letters  from  Dr.  E.  to  Mr.  William 
Leigh,  and  copies  and  drafts  of  letters  from  the  said 
Mr.  I^igh  to  tne  said  Dr.  K.,  numbered  respectively 
from  1  to  84,  both  inclusive. 

[I  A  letter  from  the  aaid  Dr.  K.  to  the  said  WlUiam 
Lewh,  numbmd  84  a. 

If  '*  A  bundle  of  letters  from  the  defbidant  King  to 
the  said  Mr.  Leigh,  and  letters  and  eopiei^  and  dram  of 
letters,  frmn  the  said  Blr.  Leigh  to  the  aaid  defiendant 
Kin^,  numbered  respectively  from  85  to  129,  both  In- 
clusive. 

A  case  (in  duplicate)  for  the  opinirai  of  Mr.  Swan- 
ston  and  Mr.  Walters,  in  consultation,  with  th^  opinim 
therton,  dated  18th  April,  1827. 

**  A  letter  from  Charles  Heberden,  Esq.,  barrister  at 
law,  to  the  said  Mr.  Leigh,  dated  2nd  D«:ember,  1833. 

**  A  case  laid  before  the  said  Charies  Heberden  forhia 
opinion,  and  his  opinion  thereon,  dated  22nd  Decem- 
ber, 1847. 

**  A  bundle  of  drafts  and  copies  of  drafts  of  convey- 
ances from  Dr.  K.  to  the  purchasers  rei^ectivdy  of 
certdn  of  the  heredltamenta  comprised  in  the  deed  of 
1st  Jnne,  1808,  marked  respectivenr  with  the  lettm,  ia 
letteia  or  numbers,  following,  that  is  to  say,"  &e. 
[corresponding  with  the  letters  and  numbers  in  the 
passage  from  tne  answer  given  above.] 

The  plaintiff  now  moved  for  the  production  of  aU 
the  above-mentioned  documents. 

Bethell  and  Bazalgettt,  for  the  motion,  referred  to 
Jiblleu  V.  Jefferyet,  (V.  C.  E.,  ante,  p.  465),  and  Ormt- 
law  V.  ftner,  (1  Beav.  137). 

Bolt  ead  fftherdeUf  for  the  defendant  King,  contra, 
submitted,  that,  first,  as  to  the  draft  conveyances,  the 
description  of  them  in  the  body  of  the  answer  and  in 
the  third  achedule  was  sufficient  to  protect  them-from 
b^ng  produced  ;  that,  moreover,  the  plaintiff  conld  noty 
in  tne  absence  of  the  purchasen,  whom  the  annrw 
objected  ought  to  be  parties,  com^  a  productim  of 
their  tiUe-deeds,  the  defendant  having  no  right  to  pro- 
duce them  without  their  consent ;  that  Uiey  (the 
drafts)  were  not  necessary  to  inform  the  pluntifF  who 
those  purchasen  were,  as  that  information  waa  fnr> 
nished  by  the  first  schedule  to  the  answer* ;  and  that, 
alUiough  the  plaintiff,  attempting  to  argue  the  point  in 
the  absence  of  the  purchasers,  now  scud  that  he  did  not 
seek  to  impeach  tneir  title,  there  was  nothing  to  pre- 
vent  hira,  after  seeing  the  drafts,  from  changing  his 
intention  as  to  them,  and  amending  his  bill  accord- 
ina:li>«  Secondly,  as  to  the  documents  claimed  to  be 
li^ed,  they  contended,  that,  as  to  the  letter  the 
id  December,  1883,  and  the  cases  and  opiniona  of  tha 


*  The  first  schedale  parported  to  oontaia  in  aooonnt  of  aU 
sales  and  convejrances  bj  Dr.  K.  mkI  the  dcfomtant  Kbg,  of 
any  part  of  the  lands  comprised  in  the  indeotaroof  June,  1808, 
with  the  names  of  the  pwcbassrs,  and  die  short  partieulan  of 
the  sereral  deeds  of  cnmjaoee. 
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18th  April,  1827,  and  the  22nd  December,  184?.  they 
were  snfficiently  described  in  the  answer,  as  referring 
to  tile  present  rait,  so  as  In  any  cue  to  protect  them 
ftmn  prodaction ;  but,  as  to  au  the  documents,  tbe^ 
submitted,  that  confidential  and  profeenonal  commum- 
calions  taken  In  cmitemplation  of  litigation  generallT, 
and  with  reference  to  anythbig  which  snbaequently 
became  the  subject  of  a  snit^  would  not  be  ordered  to 
be  produced  in  tliat  suit: 

ffT)  ;  Holma  v.  BaddeUft  (Id;  476)  ;  Reece  t.  Try^ 
(9  Bear.  316)  ;  which  last  case,  they  said,  shewed  Uie 
Kaster  of  the  Bolls  reluctantly  following  Uie  deciums 
of  the  Lord  Chancellor,  and  withdrawing  his  former 
opinion,  as  e^^reased  in  Greenlaw  v.  Kituj  (1  Bear.  137) 
and  in  Ftigkt  v.  Robiti$on,  (8  Bear.  22).  They  also 
xvferred  to  Woodi  t.  Wootb,  (4  Hare,8S)»  ootrecUng 
the  geuerality  of  the  mat:dnd  note  in  Flight  r.  JtoUn- 
mm;  Pearte  t.  Peane,  (1  De  6.  &  S.  12) ;  and  Ptik  r. 
Stnidaf*.  (V.  C.  K,  ante,  p.  226)*. 

Seth«Uf  m  reply,.Baid,  that  as  to  the  first  class  of  do- 
eiunents,  viz.  the  draft  conveyances,  a  lutowledge  of 
th^  contents  was  essential  te  the  due  oonstitution  of 
the  saityand  still  more  to  the  relief  sought  bythe  bill, 
ftuMUuch  as  they  related  to  the  dealingaof  Dr.  K!.,  under 
whom  the  defendant  dumed,  and  of  we  defeudant  him- 
ael^  witii  the  property  in  question  in  the  suit ;  and  that, 
if  the  sales  had  bean  made  without  notice,  the  plaintifl^ 
WM  entitled  to  an  account  of  the  purchase- money;  and 
if  with  notice,  to  follow  the  lands  theroselres.  Aa  to 
the  other  documents,  he  distinguished  Holmts  r.  Bad- 
diXtjf,  and  Hearrins  r.  CloberVf  from  the  present  case; 
nfierred  io  Hitj^r.Sidditlph,  (4  Rass.  190):  and  con^ 
tended^  that  the  letter  of  IB^  from  Wi.  Hebesden  to 
TftK.  Leigh,  and  the  oaae  and  o^nion  of  the  Jttad  J>eean- 
bti^  1847,  were  not  even  so  deacribtd  by  the  answer 
as  to  bring  them  within  tiie  caais  xeUad  on  by-  the 
defendant. 

YiCE-CaAXCBUou. — As  I  understand  this  case.  Dr. 
E.,  having  been  the  prebendary  on  or  before  the  1st 
June,  1808,  did,  by  an  instrument,  professed  to  be  made 
under  the  authority  of  the  Land-tax  Redemption  Act, 
convey  certain  lands  belonging  to  his  prebend  to  hb 
Brother,  J.  C;  and  it  is  allied  that  tha^,  in  fact,  was 
a  mere  conveyance  to  hims^,  inasmuch  as  J.  K.  was 
in  no  sense  a  purchase^  bi^  merely  took  the  legal  es- 
tete  in  tmst  for  his  brother.;  and  ibat  anch  money  as 
wssd  came  the  pocket  of  Dr.  E.  Then  it  is 
alleged,  that  fam  tinw  to  time  wions  conTeyattcaa 
were  made  of  _mrt«of  tiie  land  comprised  in  the  con- 
veyance to  J.  K.,  to  purchasers  for  valnable  consido^- 
fion  received  by  Dr.  E.  Then  Dr.  E.  died  in  1827; 
his  immediate  succsBSor  vacated  the  benefice  in  1833 ; 
and  then  the  plaintiflT  was  appointed  prebendary,  and 
baa  filed  this  bill  agMnst  those  who  represent  Dr.  E., 
fir  the  purpose  of  extracting  from  his  personal  estate 
tbe  money  produced  by  the  sales  made  under  the 
authority  of  the  conveyance  of  June,  1808.  Then 
the  defendant  Eing  haa  put  in  his  answer.  I  do  not 
enter  into  the  question  whether  the  other  purchasers 
should  be  parties — at  present  they  are  not — upon 
the  answer  it  is  insisted  they  oneht  to  be  befine  the 
Court  Now,  the  first  question  is,  whether  the  draft 
and  oopy  conveyances  shall  be  produced.  Why  not,  I 
cannot  nnderstand.  If  the  fiut  was  attempted  to  be 
made  out  on  the  anawer,  that  in  some  way  the  pur- 
chasers from  Dr.  E.  had  an  interest  in  those  drafts  and 
copies,  that  might  be  a  ground  for  the  connderation  of 
the  Court;  but  it  is  here  asked,  in  effect,  tint  a 
TGodor  who  received  money  shall  account  for  it  to 
the  plaintiff;  and  it  appears  to  me  the  simplest  case 
!tou:inable,  that,  if  the  vendor  were  in  possession 
of  the  actual  conveyances,  they  should  be  produced,  be- 
eause  they  will  shew  tbe  transaction,  as  far  as  the  con- 


•  S.  C,  (L.  C),  ante,  p.  373. 


veyancaa  are  craeaned.  Then  si  to  the  Ittten  int[ 
first  part  of  the  eehedola.  ^Hia  Honor  idemd  to  Ui| 
itnns  in  the  scdiedule  distingoiBhed  abovs  bj  a  Q  tt 
fixed  to  than.]  I  cannot  mysdf  Beeaoysutoriul 
ment  which  goes  to  support  the  fact  that  thoe  latt 
aie  privileged  in  the  sense  that  they  oo^  out  ta 
commnnu^«d,  becanae  it  does  not  apptsi  that 
were  written  as  to  any  sort  of  qoerikaiTetwaentliii 
Cendant  and  those  repneaentiug  the  pnbmdsl  crt4[ 
that  time;  and  thur  aeem  to  ma  to  comt  withii,] 
{;8necal  rule  as  to  doouoftants  which  the  dc&ndiAl 
in  his  possession,  and  if  he  rem  aim  ia  p«M||| 
the  property  he  is  bound  to  produce  tfacm.  iM^^ 
respect  to  these  sort  of  atetaiueata,  thi 
are  letters,"  &c.  [Hia  Honor  read  thei 
anawer  printed  above  in  italicaj  I  vt 
Utat  soch  deacription  of  kttua  might ' 
tween  Dr.  E.  and  Hr.  Luf^^aBi  tneds 
Leigh,All  roUting  to  buaaneaa  tranacted  bit»«ij 
wUBout.in  the  lea^  relating  to  thfrqnmtia^y^ 
the  plaintiff,  oraome  saccMoing  prsboidatjr,! ' 
have  a  right  to  impeach  tha  transaction;  bntl 
tiffiskftin  thadaikaa  to  what  thattrti 
and  what  was  the  n glare  of  thoN  come 
and  if  they  do  not  relate  to  the  title  of  tbe  { 
versely,  aa  against  ^e  defeadant,  it  b  moairai 
ment  oy  the  defendant,  that  he  has  letten 
session  relating  to  the  propertar,.and  that  is  iQ. 
as  to  the  cases  and  opinions  of  counsel.  I  Urnki 
a  distinction  in  the  answer  betsveeu  the  cms  ladi 
of  1827  and  those  of  1883  and  1847:  the  latto,! 
atatcmoita  aa  to  tham  in  the  answer  I  " 
reasonable  to  infers  did  rdate  to  a  sdt 
at  that  time,  and  they,  therefore,  ought  i 
doeed;  but  as  to  the  caae  and  opinion  of  WOi 
this  difference,  tliat  there  is  no  aUen^t,  dii«4||j 
tach  the  words,  *'  in  contemplation  ofugai  | 
'and  with  reference  to  tie  title  of  tit  d^endtau 
th« present  «ii*e"— which  are  found  direetlj  < 
the  statements,  both  aa  to  the  opinion  of  18A< 
case  and  opinion  of  1847 — ^to  make  that  1 
cable,  to  the  case  and  opinion  of  1827; 
appears  to  me  to  be  premeditated,  and  toiliej 
that  it  is  actually  thought,  by  tbe  defeDili^ 
that  there  is  a  dlstmction  bctweta  thecal^-*' 
the  production  of  aU  the  documente,  fisa^f  »< 
(gwiMM  q^l833  amdlM!  rttpeetkefy. 

VICE-CHANCELLOR  ENIOHT  BRUGES  COBj 

A  re  Thu  Lcmmr  akv  BLukm—  ^*??j3 
pawMW  Bmbwax  CMinirT  (SMonMn  ui^ 
Jmell. 

Praetiee—Appomtmmt  efSoHeHen 
Compmtiet  Wmdmff-np  Act,  1848— jO*"^ 
€ottn»a.  ^_  ^_  . 

On  an  AppetU  from  an  Order  made  I9  *  *^  ' 
OMmeeCoMredj^tkeJ^Offl^K^i^^ 
a  third  Counael  etated  that  he  VP^JfjrX 
tiiatOnebetng^mtentthewaiiiilvrM^'r^'^ 
and  vpon  allying  that  he  appeared  SfW^^'^jpi 
Court  n^futed  tohear  the  other  7W  «  *» 

Soliatora  were  appointed  the  3faitert9atim«*' 
Omdat  Managert,  hut  One  <^  the  Q^mMQ 
o^e€ied  to  thenty  and  the  Court  diaeht^  » ^ 
Order  relative  to  their  Appointment.  „ 

It  is  within  the  Jurisdiction  of  the  Jf^*^",  fS 
the  Person,  upon  whoee  Petition  the  Orckrif  ^JJ 
was  obtaineeC  from  ai^  further  AtteHOemw^ 
in  the  Matter. 

These  were  two  motions  ariang  out  of  at 
of  Mr.  Barber,  praaented  under  the  act  fw  wiiiflinr 
the  affaire  of  the  Company.   Tlie  o"'*'!J*,Jri| 
the  petition  in  due  course,  and  Uie  proctt«V 
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_  fatte KMlm'ii  offle^  In  wUch  Hr.  Lewis 
sifc*  Vn^uod  iMFB  ■ppnnrcd  AS'Officisl  nuingOTs. 
litf^BatioDi  waa  on  behalf  of  Mr.  Ban  and  Mr. 
two  of  die  pTovWonal  direeton  of  the  Company, 
I  other  OD  behalf  of  Mr.  Barber,  the  petitioner, 
lootimi  hod  refezHiee  to  scHoe  of  the  orden  nude 
iMHtoVoffiee. 

^  nd  W.  T.  8,  SmtM  appwred  fbr  Mr.  Baaa 
,  Brooks  on  the  flnt  motion, 
gad  Giam  wvn  bBtrooted  (as  fhey  stated) 
r  for  both  AeoffieiilBiaiiigaB,  Hr.LewiBand 

r  tM  he  wpamnA  for  Vr.  Lewb. 
hkVCMt  T.  Ci— I  deiAse  to  onter  into  the 
,irtostfa'aat«,tin  it  ia  aiaertabied  who  up- 
rXr.  Lewia.  Two  seta  of  eoonael  naart  liut 
r,and«rdiBbi«nt  fautriietfona,  ft«  Hr.  Lewb. 
I  m  9Dch  a  oaee  most  bo  inqnired  into,  and 
I  stand  over  fiir  that  purpose.  I  will  not 

I  till  tih«  praetfco  ta  saown. 
fata  later  period  ot  the  day)  oHed'the  ease 
ft  T.  duMum,  Cm  a  note  to  Jffob  y.  Smith, 

!  BaircB,  y.  C,  qoestionedMr.  Lewis  (who 
t)  who  should  appear  as  his  counsel,  and  he 
i;  whenmpon  liia  Honor  remarked,  he 
of  any  ease  in  ^iriuch  the  client  himself 
shed  onthe  pdut.  In  Hie  absraee  of  my 
tsaOioii^y  be  Aoold  tika  Mr.  Lewb^s  viiil 
m  cottdnrive.  and  should,  therefore,  ex- 
■  eoDttsel,  and  near  Hr.  Sterens  only. 
^miW.T.  S.  Dmid  then  stated  the  objeet 
t  motion.— In  the  book  of  the  Master  was  an 
Ilh^JHfa  1Cay,284fl,  in  which  he  stated  that 
d  of  the  appointment  of  Messrs.  John  and 
1  fhhwui'thy  aa  soliciton  of  ^  offieial  m»- 
.  ad  dtieeted,  that,  until  farther  order,  tb<^ 
Itftnd  before  him  in  the  proceedings  to  be  had 
ivattv.  B|r  an  entry  dated  the  28th  May, 
!  Alter  ordered,  that  every  nersen  in  whose 
ion,  or  power  any  of  the  books  of  ao- 
tOf  orhdoogri^  to  the  said  Company,  might 
,«■«*  beftmthe  SIst  dayof  May  instant,  or 
Re  dayi  after  aoniee  tnereot  prodooe  and 
t  oHuee  of  Hessn.  John  ft  wilUam  Gab- 
iIo.  2,  CbarloNe-rew,  ftc,  solicHon  to  tlie 
t^fsn of  tiist  estate,  all  and  every  suchpar^ 
~  I  ■  hb  possession,  custody,  or  power.  Tney 
(Irmenng,  that  so  mneh  of  the  order  of  the 
«4wteby  file  Master  approved  of  the  ap- 
of  Masars.  Gabworthr  as  solioitors  of  the 
MMs,  snd  directed  them  to  attend  before 
jBbU  be  dbchamd;  and  that  so  nmch  of  the 
K<f  as  SBth  Blay,  raffi,  whereby  the  Master  ordered 
"  iMrticnIsis  as  to  the  hooka  of  accounts  should 
<■(  thor  office^  should  abo  be  discharged. 
mt,  for  Mr.  Lewis,  sm>ported  the  motion, 
r  and  OZsNS,  fbr  Mr.  Turqnand,  the  other  ollB- 
BBV,  oonteaded,  that,  as,  by  the  proGeedings 
I  As  SBter,  H  appeared  tint  Hesars.  Gabworthr 
lippointed  soHdtors,  the  motion  must  be  reftised, 
no  otlwr  eridence  was  admbsible ;  Ibr  by  the 
-up  Act,  sret  38,  it  was  enaeted,  **1^t  it  shall 
^  -J  fertile  official  nian^;er,  with  the  approbation 
^  Sastvr,  to  en^lo^j  and  fttntn  time  to  time  to  dis- 
2^  **  sttonny  orsolicitor  and  by  the  99th  section, 
%t  an  sfpal  rtiall  He  to  the  Lord  Chancellor,  upon 
"Bob,  against  all  orders,  directions,  reports,  or  otner 
Nnfingi  of  or  before  the  Master  relating  to  the 
^^Aog^iip  of  tile  dBFiurs  of  the  Company,  and  any 
w  mstters  affecting  parties,  or  any  of  the  parties,  to 
*inndii«-ap;  and,  unon  the  heanng  of  such  appeal, 
ppmedii^  whidi  snail  hare  taken  place  before  the 
*itR  b  the  matter,  shall  be  produced  in  court,  and 
■I  faflier  or  other  endenee  shall,  without  e:^reaB 


leare  of  the  Court,  be  used  in  support  of  or  agtdnst  any 
such  snpeaL  except  such  proceeoliigs.'' 

J.  a.  P«m«r  i^peared  ror  Hr.  Bu ber,  the  petitiono^ 
on  whose  petition  the  order  fbr  winding-up  was  made. 

KmoHT  Bkdob,  Y.  C— ^e  eondnct  of  Mr.  Lewb 
may  Iw  ooen  to  censure,  or  may  be  open  to  commenda- 
tion, or  ft  msy  be  open  to  neither.  On  thb  I  know 
DothiDg.  I  may,  however,  say,  that,  by  reason  of  the 
oonduot  thu.  genttaman  has  .puisuod,  I  oannot  permit 
Messrs.  Gabmwthy  to  aet  aa  solioitors ;  and  that  part, 
therefore^  of  the  motion  must  be  granted. 

The  Auster's  book  contuned  an  order  dated  the  6th 
May,  whereby  he  directed  that  Mr.  Barber  should  be 
discharged  tiom  all  farther  attendance  upon  him. 

.Bboois  and  J.  B,  Palmar,  on  Hr.  Barber's  behalf, 
moTed  dut  thb  order  mi^t  be  dlssharged,  on  the 
gn»und  that  the  original  petlticmer  was  entiued  to  be 
present  before  the  Master  throufi^out  ^e  proceediogs 
under  the  order  of  reference.  Such  was  the  proper 
construction  of  the  37tli  and  dlst  sections  of  the  act. 
By  the  fbrmer  It  u  enacted,  **tbat,  upon  any  order  ab- 
solute twins  brought  before  the  Huter  for  his  oon- 
sideration,  he  shall,  imme^tely  after  directing  the  in- 
sertion of  the  advertisement  thereinbefore  directed,  rela- 
tive to  the  intended  appointment  of  an  official  manager, 
and  afterwards  fkom  time  to  time,  determine  what  parties 
shall  attend  him  In  the  proceedings  to  be  had  before 
him  under  such  order  absolute,  or  upon  or  with  To- 
ference  to  any  particular  part  of  such  proceedings;  and 
it  shall  be  lawful  fbr  tm  Master,  at  any  snbsequeitt 
stage  of  the  proceedings,  to  dheet  any  other  parties 
Iwing  contributories,  to  attend  bhn  fai  the  further  pro* 
secntioaof  tite  matter,  or  on  sucb  of  the  ftirther  pR>> 
ceedtngs  therein  as  he  riiall  direct;  and  in  particular 
it  ahaUbe  lawfbl  fbrthe  Master,  from  tbne  to  ttrae,  wiA 
the  consent  of  the  majori^,  both  as  to  number  and  ei> 
tent  of  interest,  of  the  persons  to  be  represented  in  my 
particular  ease,  such  consent  to  be  8tgni6ed  by  sonn 
writii^nnder  tiie  hands  of  the  parties  or  their  solicitors, 
to  appoint  and  affsin  remove  any  one  or  more  contrl- 
bntones  to  attend  and  watch  ^e  proceedings  of  the 
liquidation  before  him,  or  any  particular  part  of  such 
proceedings,  as  representatires  on  behalf  or  the  eontri* 
Wories  in  generd,  or  of  such  contributories  or  olasses 
of  contributories  as  the  Master  shall  from  time  to  time 
be  of  opinion  ought  to  be  80  represented;  and  all  parties, 
who  shall  be  ds&Brmined  to  be  the  proper  parties  to  at- 
tend the  Master,  shall.  In  manner  hereinafter  mentioned, 
be  served  with  notice"  &c.  By  the  41st  section  it  is 
enacted,  **  that,  If  the  proceedings  before  the  Master 
under  any  order  absolute,  not  being  proceedinss  proper 
to  be  taken  by  the  official  mana^r,  riiall  not  oe  prose- 
cuted by  the  petitioner  under  this  act,  or  other  the  per- 
son halving  the  prosecution  thereof  with  due  diligent^ 
or  if  for  any  otner  reason  it  shall  appear  desirable,  n 
shall  be  lawfbl  fbr -the  Master,  upon  tne  application  fa 
that  behalf  of  any  contributory,  to  commit  to  Mm  the 
fhrtiier  prosecution  thereof."  Tiny  contended  that  It 
was  clearly  the  intention  of  the  L^|idatme  Oat  tin 
proeeedings  Aontd  be  watdled  thronghont  by  the  pe^^ 
titiorters  at  whose  instance  the  leftrrence  was  iMde,-in 
order  that  they  might  protect  the  interests  of  all  mnmL 
by  seeing  the  whole  duly  and  r^;nlariiy  conducted ;  ana 
for  thb  reason  t^e  Master  had  no  authority  whotsvar 
to  make  the  order,  the  effect  of  which  was  to  exclude 
Mr.,Barberfrom  all  interference;  and  the  same  ought 
aocMdingfyto  be  discharged.  So  fhrfVom  it  being  a 
fact  that  Mr.  Barber  had  no  farther  interest  in  the 
matter  for  attendance  on  the  Mtaster,  that  gentleman 
had  been  an  appellant  before  the  Lord  Chancellor,  and 
was  still  carrying  on  an  appeal  before  the  Hoose  of 
Lords  on  a  question  arising  under  thb  order. 

RiuseU,  Malins,  Olasfe,  TV.  T.  S.  Daniel,  and  T. 
Seventf  for  the  otiier  nwties. 

Khioht  Bruce,  T.C.— I  think  that  it  was  and  wiH 
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be  witliin  the  jurisdiction  of  the  Master  to  dischaige 
Hr.  jBarber  from  having  anything  further  to  do  with 
the  matter.  The  motion  must,  uierefore,  he  refused. 
Whether  it  was  advisable  or  not  that  he  should  have 
done  so  is  another  question.  The  matter  must  be  re- 
ferred back  to  the  Master  to  review  his  order,  the  state 
of  cireniiutaiicefl  under  which  U  was  made  being  altered. 

Separte  Moroan,  in  re  Tub  Yale  of  Neath  and  Sopth 

CoHtrwUo^—PwJuie  ^  Shares  by  C&npat^'^^cint- 
stoct  Companies  Winding-up  Act^  1848. 

Directors  of  a  Brtwery  Company  called  on  Bxtraordin^iy. 
General  Meeting  o/lA«  Company,  who  passed  a  Seso- 
Ivtion  enabling  the  Directors  to  huy  up  the  Shares  e^i 
such  Shareholders  as  desired  to  withdraw  from  tke 
Coneemt  on  oeriain  Terms.  On  the  Winding^  o/Aa 
Company,  the  Master  included  on  the  List  ^  Con^^m- 
teriet  a  SBiarMder  tnio  had  sold  his  Sloans,  (to  a 
Nowtinee  ef  Me  Compaay J^asa  CbnfritelMy,  wukwt 
Qualifleation;  but,  on  Appeal,  the  Court  held,  that  he 
weu  only  bound  to  eontribiae  upon  Losses,  t^.  up  to  the 
Time  of  his  Sale  of  hi*  Shares;  and  that  the  Share- 
holders had  acquiesced  in  the  Resolution  passed  at  Mtf 
Extraordinary  General  Meeting^  and  in  the  Sale  if  the 
Mareholder,  which  was,  in  fiut,  a  Cau^4eti<m  €ftia 
Arrangement. 

An  order  having  been  made  in  this  matter  for  wind- 
ing'Up  the  affiun  of  the  Company,  Master  BrouKham 
proct-eded  to  settle  the  list  of  coatnbutories.  He,  by  an 
order  dated  the  Ifith  June,  1849,  included  Israel  Mor- 
gan aa  a  contributory,  in  respect  of  six  share^.witboot 

SualificaUon,  in  the  Vale  of  Neath  and  South- Wabs 
trewery  Joint-stock  Company,  to  the  debts,  liabilUica. 
and  losses.  This  was  a  motion,  made  on  behalf  oflaraei 
Hwgan,  that  tlus  dedrien  might  be  roveraed,  and  that 
hi*  name  might  be  indiided  In  the  list  only  in  respeot 
of  the  several  debts,  liabilities,  and  loaaes  (if  any)  up  to 
the  22nd  June,  1844.  This  date  was  put  as  the  22nd  in- 
•tead  of  the  18th  Jun^  1844,  by  mistake  in  copying  the 
notice  of  motion.  The  deed  of  settlement  of  the  Com- 
pany was  dated  the  3rd  March,  1840.  The  capital  was 
to  be  12«,000/.,  in  6260  shares  of  202.  each.  Two  of  the 
danses  of  this  deed,  and  on  which  the  question  in  di«< 
Bute  mainly  turned,  were  the  22nd  and  29rd.  The 
former  was  as  follows : — The  directors  shall  at  all 
times  have  or  keep  in  the  hands  of  the  bankers  of  the 
Company  such  a  balance  as  shall  be  sufficient  to  answer 
the  carrent  expensea  and  demands  of  the  Company:  and 
•whsa  and  so  often  as  the  balance  in  tiie  handa  of  the 
bankers  shall  be  more  than  sufficient  for  the  ordinary 
punoses  of  the  Company,  or  for  paying  the  yearly 
oindends  to  the  proprietors,  the  dimnors  shall,  so  fiir 
as  tiiey  conveniently  can,  accumulate  tlie  same  until  a 
sorplus  fond  be  raised  or  provided,  amounting  to  the 
sum  of  10,000f.  sterling  money ;  and  ahall  r^iort  the 
amount  of  such  aoeumulation  at  eveiy  annual  aeneral 
meeting.  And  for  making  the  aforesaid  accumuutions, 
the  directors  shall  lay  out  and  invest  the  monies  or 
lunds  appropriated  to  such  purposes  in  the  names  of  the 
trustees  for  the  time  being  of  the  Company,  in  any  of 
the  public  stocks  or  fands  of  Great  Britain,  or  at  in- 
terest upon  Government  or  real  securities  in  England  or 
Wales,  but  not  in  Ireland,  or  in  paying  off  and,  die. 
charging  the  add  mortgage-money  or  sum  of  14,000^.,  or 
any  part  thereof;  and  uuul  from  time  to  time  al^, 
ana  tranqraae  the  said  stocks,  funds,  or  securitisB,  aa'-oc- 
OBsion  may  require,  or  as  it  shall  be  deemed  expedient. 
And  in  case  a  sufficient  balance  at  the  bankers'  cannot 
be  obtained  by  other  means,  and  for  the  purposes  to 
which  such  surplus  fund  la  by  these  presents  made  ap- 
plicable, the  said  trustees  or  trustee  for  the  time  beinff, 
on  being  thereunto  required  by  the  directors,  shall  sell 
and  oonvert  into  money  a  competent  part  of  the  surplus 


fund,  and  of  the  stocluj  fhndi^  or  socuritiei  in  «! 
the  same  shall  for  the  time  being  be  inrerttd." 
23rd  clause  was  this  t— **  The  directors  nuy  from 
to  time,  by  and  out  of  the  surplus  fond  berrinh 
mentioned,  purchase  and  buy  up  any  share  or  dui 
the  capital  stock  of  the  Company  which  thiU  b«  ol 
for  sale ;  and  ahall,  at  their  discntion,  utber  m1 
same  upon  soefa  tenna  and  oonditioiis  as  they  ma; 
proper,  or  shall  su^  the  same  to  nnk  iato  tin  {i 
stock  or  fnnds  of  the  Compuiy  for  the  btoifit  < 
existing  shareholders  acoordinr  to  their  mnu 
existing  sliares  therein."  In  April,  tke  i 
of  the  Company  became  embarrassed,  and  tb  din 
found  it  necessary  to  ruse  money  to  carry  on  tbi 
On  the  10th  April,  1844,  an  extraoriiMty  t 
Vieeting  of  the  Company  was  held,  but  not  en 
as  it  was  alleged,  in  compliance  with  the  eUuei 
settlement  deed  relating  such  matten,  it  wk 
string  of  resolutions  was  pasaed,  of  wbictt  tlieTt 
as  follows:— **  That,  if  any  shareholda  shiU  ' 
nrons  of  withdrawing  from  the  Compaay,  tbe  J 
shall  be  at  liberty  to  purchase  his  shares  at  i  fd 
exceeding  10/.  per  shar^  on  his  bavestuig,  or  pra 
to  be  invested,  an  amount  not  less  thsatbe  por 
money  for  hb  shares,  and  taking  the  ksa  iioU_ 
Company  for  five  year*  at  fif.  per  cent  fcff  ndi 
men^  together  with  the  purchase-mouey  for  hit 
but  in  case  of  any  preference  shares  being  m  pu 
by  the  Company,  the  same  shall  be  taken  «t  s  pii 
exceeding  20/.  per  share,  and  not  less  than  s  com 
ing  amount  be  introduced."  Israel  Moigsn  h 
shares,  and  acted  on  this  resolution ;  and  sccui 
by  an  indentun  dated  tlie  18th  June,  1844,  ui 
between  him  of  the  first  part,  William  HeniyBn 
(one  of  the  acting  directors  of  the  Compviy) 
second  part,  and  the  trustees  of  the  Compuy 
third  part,  Israd  Mugan,  in  eonridentiw  • 
conveyed  his  six  shares  to  William  Heny  Bee 
It  waa  admitted  before  the  Blaster,  and  by  ill ; 
before  tiie  Court,  that  the  purchase  wss  made  by 
land  on  behalf  of  the  Company.  Moigin,** 
of  the  conveyance,  received  the  loan  note  « tit 
pany  for  180/.  In  the  shareholders*  lej^ffw" 
an  entry  relating  to  these  shares— "  Tta*? 
W.  H.  B  ,"  which  initials  were  admitted  to 
liam  Henry  Buckland.  Several  petaom  w<n  1 
same  position  as  Israel  Morgan  le^MctiD^  UBTi 
and  Master  Brougham  reserved  his  decwoa  m 
cases  until  the  hearing  of  the  present  applieitl**! 
this  clum  delivered  the  followiiw  written  jad« 
**  This  Company  waa  eeUblUisd  under  s  «ed 
tiement  dated  the  3rd  Mald^  1840^  br  which 
persons  named  thsrrin,  and  several  etnen  wbo 
the  deed,  agreed  to  form  themselves  into  s  joub 
company  for  carrying  on  the  bnsioeiB  of  i  or 
with  a  capital  of  126,000/.,  in  6250  sham  of  w 
Tire  gentlemen  were  by  the  deed  named  »  di^ 
by  whom  it  was  provided,  that  all  the  vmn 
Company  should  be  managed,  and  all  pi"[^ 
sales  connected  with  the  bueinesB  made,  nbjoct 
tain  provisions  therein  contained,  aoa  to  the  rolei 
made  from  time  to  time  at  general  meetii^  ^ 
rectors  were  to  keep  books  «"  account,  and  towi 
the  annual  general  meetings  an  account  of  nwip 
„  Ait  ..^j  .  _»,^^r  *k.  mmmI  tfliinl 


nimcient  oaiancea  in  uie  naaos  m  hw  ""ttTl, 

Company,  and,  when  auch  balanecs  exceedea  m 

nary  demands,  the  same  were  to  be  accnmnltlM 

vestment  in  Government  or  real 

Britain  until  a  surplus  fond  of  lO^OOW. 

otvated;  and  if  at  any  time  the  balance  *t  theHi 

waa  deficient,  it  was  to  be  supplied  by  iw « 

cient  part  of  the  surplus  fund.  A  po»er  «■ 
clause  23,  given  to  the  diiectois  to  paKhsN,  oai  01 M. 
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j^Ib  hoi,  anj  sbares  of  the  CompwiT  that  might 
le  (And  for  sale,  sach  shares  to  be  either  re-sold,  if 
lb  Atcfaus  thought  "fit,  or  aaffered  to  nnk  into  the 

Eflil  ibN^  ttftbe  ComfMiij.  A  power  was  also  given, 
rinse  IS,  to  the  directon  to  mU,  to  sueh  personi  as 
f  lUt  nprore,  any  shares  that  shonld  have  be- 
farfrited.  It  was  also  pronded,  by  clause  42^  that 
rRpnsentstlTes  of  a  deceased  proprietor,  or  the 
1  of  I  female  proprietor,  should  not  obtain  the 
u)  of  the  directors  to  be  admitted  a  proprietor, 
be  noable  within  ux  months  to  sell  his  share 
1  to  be  spproved  of  by  die  directors,  then  the 
I  were  compelled  to  purchase  such  shares  at  the 
■toriee,  and  sach  shares  were  to  be  held  in  trust 
iMifit  of  tbe  Company.  After  a  careful  con- 
'm  (^tbis  deed,  and  tbe  constitution  of  this  Com- 
t  ifpesn  to  me  that  the  intention  of  the  partners 
I  s  snffidant  capital  to  cany  on  the  ouuness 
f,  sod  to  place  the  management  «tf  tills  ca- 
I  bsnds  ttt  fin  directors,  who  were  to  act 
f  Aoild  thhik  fit  in  conducting  the  affairs  of  the 
,  to  make  such  pnrehsses  ana  to  incur  snch  ex- 
)*ne  Moessaiy  and  proper  for  conducting  the 
1^  (clause  11),  and  who  also,  under  certain 
,  ind  out  of  certain  fonds  only,  were  to  be  at 
Thsse  shares.  It  has  been  contended  be- 
j  inasmuch  as  the  deed  contains  no  words 
k'biting  the  purchase  of  shares,  the  directors 
'  I  powers  which  the  members  of  any  part* 
■  of  buying  out  a  partner;  and  the  case 
.  HtuiM  (2  J.  &  L.  24)  has  been  relied  upon 
if  that  position.  After  a  fall  oonsiderauon 
,  I  do  not  think  it  can  be  made  to  apply  to 
In  that  case  the  deed  of  settiemmt 
nor  fivbade  the  pntehass  of  shares 
linetes;  and  tbe  only  argoment  that  coidd  be 
I  on  tbe  context  of  the  deed,  in  ferour  of  the 
1  to  purchase,  was  the  clause  which  limited 
r  of  ihsres  to  be  held  by  any  individual.  It 
it;,  Aen,  he  assumed,  that  the  deed  was  silent 
I  iBbjeet,  and  the  decision  of  the  Lord  Chan- 
1  ins,  therefore,  founded  on  other  and  per- 
st  grounds.  But  in  this  brewery  case  the 
to  me  to  point  out  the  only  modes  by 
lireetors  are  empowered  to  purchase 'shares; 
^^y  consistent  with  the  natnre,  intention, 
of  the  Company,  as  brewers,  that  this 
I  so  restricted,  if,  therefore,  I  find  the 
.  '  shares  in  any  other  manner  than  that 
lijr  the  deed,  I  mast  hdd  snch  pnrehases  to 
J  ud  the  tiansacUon  as  between  tha  Mitnsrs 
'  k  liiiiding.  Whatever  partner,  then,  has  sold 
fared  his  shares  to  the  directors,  either  actually 
lUy,  must  be  plaoed  upon  the  list  of  contribu- 
if  no  iueh  sale  or  transfer  had  taken  place. 
heta  contended,  that,  even  if  tbe  directors 
)  pmrer  under  the  deed  to  purchase  shares,  except 
Bisnocr  therein  expressed,  yet  that  the  share- 
a,  St  a  general  meeting,  might  confer  such  power 
>  Erectors ;  aiid  that,  ua  bet,  at  an  extraoruinaiy 
'  meeting  held  on  the  10th  April,  1844,  snch  a 
SSL  with  certain  restrictions,  fpven  to  and  exer- 
^  by  the  direetors,  and  that  all  purchases  of  shares 
I  ID  pursuance  of  the  resolution  passed  at  that 
^-w  are  binding,  and  the  shareholders  who  sold 
^tn&cbaned  from  all  tatan  liability  or  concern 
^gpsrtpsrdup.  As  this  involves  qurations  of  great 
]ysti  it  is  nccesisry  to  look  narrowly  into  the  pro- 
the  deed  in  this  respect,  because  I  hold  it  to 
^j^fedly  dear,  that,  in  the  case  of  a  joint-stock 
^fttf,  the  very  circnmstances  of  its  form  and  con- 
^Umii  make  it  so  for  different  from  a  common  part- 
H^P)  that  its  deed  of  settlement  is  almost  the  sole 
^fiir  determimng  its  powers  and  liabilities.  By 
"'^Mpoweris  given  to  three  directors  or  six  pro- 


prietors, holding  not  less  than  100  shares,  to  call  an 
extraordinary  meeting  by  requisition,  expressing  the 
object  of  the  meeting,  and  such  meetingr  is  to  be  con- 
vened by  circular  letters,  to  be  issaed  to  the  proprietors 
seven  days  before  tbe  time^  and  stating  tbe  spsdfin  ab- 
ject or  objects  of  the  meeting.  Any  extnwrdlnazy 
meeting,  duly  convened,  hu  power  (by  clause  fi7)  to- 
increase  tbe  capital  of  the  Company  by  creating  new 
shares  or  otherwise ;  also  to  make  new  laws  for  the  go- 
vemmeot  of.the  Company,  and  to  carry  on  it^  alfoud, 
or  to  am^d  Walter  any  existing  laws,  or  to  dissolve 
the  Company.  But  by  clause  fi8,  no  such  matter  shall 
be  done  unlesB  seven  days*  previous  notice  has  been 
given,  (as  provided  by  clause  60J,  and  unless  the  letter 
W  be  sent  to  each  proprietor  Bhall  state  every  proposed 
incrvase  of  capital,  new  regulation  or  provision,  every 
prdjHMsd  amendment^  alteration,  or  npeal  of  any  law.  or 
the  proposed  dissolution  of  the  Company.  It  ia  fdrtner 
provided  (by  clause  06 )  that  minutes  of  every  general 
mseUuff  uaU  be  entered  in  a  book,  and  the  minutes  so 
enterea  shall  be  signed  by  the  ehairman  or  by  two  pro- 
prietors present,  and  the  minutes  so  dgned  sludl  be  con- 
clusive evidence  that  the  proceedings  wen  regular,  and 
shall  be  binding  upon  the  proprietors.  On  tiie  27th 
March,  1844,  a  raqnisition,  duly  signed  as  required  by 
the  deed,  was  addressed  to  tbe  ssentary,  requiring  him 
to  call  a  meeting  on  the  10th  April,  1844,  *  for  the  pur- 
pose (S  receiving  from  the  directors  a  proposition  for 
paying  off  tbe  Mvances  msde  during  the  recent  inter- 
ruption to  the  trade,  and  dischaiging  such  other  lia- 
bilities as  require  to  be  pud  at  an  early  period,  and  to 
provide  fvr  such  payments  without  appropriating  to 
that^rpose  the  funcu  accruing  from  the  present  trade.' 
On  the  90th  March  the  secretary  addressed  a  circular 
to  each  ptt^rietor^  stating  the  pnipose  of  the  mfttting 
in  the  exact  vrords  above  stated  ths  requisitioii.  On 
the  loth  April  ths  meeting  was  held,  ana  was  attendsd 
by  ewhteen  proprietors;  (including  four  directors),  and 
oertuu  reeolntions  were  agreed  upon.  The  first  of  tnese,. 
namely,  that  10,000/.  be  introduced  and  applied  to  the 

Enrposs  of  pairing  off  advances  and  dischaiging  lidbi- 
ties,  &c.,  is  m  strict  accordance  with  the  requisition 
and  the  circular.  The  second,  that  snch  sum  be  intro- 
duced by  way  of  loan  at  Bl.  per  cent,  on  the  loan  notes 
of  the  Company,  for  such  periods  as  may  be  agreed  on 
by  the  lenders,  is  likewise  in  conformity  with  the  re- 
quiution  and  the  circular.  The  third,  that  a  moiety 
of  such  sum  be  provided  by  tbe  directory  and  the  other 
moiety  by  the  snarshidders ;  and  the  four  following  re- 
S(dnti(«L  applying  to  the  same  sabjnk  are  likeiriaa 
within  the  requisition  and  clrenlar.  Then  cornea  an 
eighth  resolution—*  That  if  any  shareholder  be  deairou 
of  withdrawing  f^m  the  Company,  the  directors  shall 
be  at  liberty  to  purchase  his  shares  at  10/.  per  shu^  on 
the  sliareholder  investing  an  amount  not  leas  than  the 
purchase-money  for  his  snares,  and  taking  the  loan  note 
of  the  Company  for  five  years,  at  6/,  per  cent,  for  the 
whdle;'  witn  an  exception  in  the  case  of  preferenoe 
sliares,  which  are  to  be  bonght  at  20/.  per  share,  witii 
a  corresponding  amount  of  loan  fr>om  the  vendor.  Now, 
I  cannot  find,  either  in  the  requtution  or  in  the  cir- 
cular, any  words,  direct  or  inforential,  that  could  have 

given  the  proprietors  notice  that  any  such  resolution  was 
>  besabmitted  to  the  meeting.  Assuming  that  any  ge- 
neral Aesting  bad  power  to  authorise  directors  to  pur- 
chMiltlbftrcs  ad  libitum,  (which  I  very  greatly  doim), 
nothing  can  be  mora  certain  than  that  Uie  fiOth  clause 
required  this  to  be  stated  as  the  specific  object,  or  one 
of  the  specific  objects,  of  the  meeting.  It  mignt  have 
been  a  very  laudable  and  nsefal  object,  and  osrt^nly 
might  without  difficulty  have  been  stated  in  the  cir- 
cular. The  inducement  held  out  to  the  shareholder  to 
lend  to  the  Compan;^  was  to  relieve  him  of  his  shares; 
and  with  them  of  his  liabilities.  By  such  an  arraiue- 
ment  the  Company  got  the  benefit  of  bis  shares  n  a 
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nfaotioD  of  25/.  per  cent,  below  their  original  valacL 
got  mn  advance  of  an  equal  sum  of  money  in  hard 
cash,  and  obbuned  no  less  aooommodation  than  five 
yeaxB*  time  to  pay  off  the  debt.  In  the  then  condition 
of  tile  Company's  affairs  this  might  have  been  for  them 
-a  Tery  advantageous  barg^n*  and  might  easily  hare 
bam  cteted  in  the  nqnisition  and  oircalar  in  moE  terma 
is't*  be  perfectij  intelligible  to  (he  proprietors.  I  find, 
however,  no  men  statement;  and,  tiureforfi,  I  cannot  say 
tlist,  in  my  (pinion,  the  tenn8«  the  dera  have  been 
oonplied  ydth.  It  may  also  be  observed,  that  the  mi- 
notea  of  that  meeting  do  not  appear  to  have  been  ugned 
by  ttie  ohainnan— «t  least,  bo  such  miontes  have  been 
fwnd.  I  do  not  lay  much  stress  upon  this,  because, 
being  a  document  that  ought  to  be  in  the  possession  of 
-the^nieial  manager,  its  non-prodneiion  ought  not  to  he 
oeoduaive  agiunst  tlie  parties  who  contend  that  this 
mee^g  was  in  all  respects  regular.  It  cannot,  how- 
ev«r,  be  contended,  tliat,  under  claine  £7,  the  minutes 
in  mis  case 'are  conclusive  evidence  that-the  proceed- 
iagg  wvn  regular,  and  binding  upon  the  proprietors.*  I 
ham  hitherto  considered  thla  rasolatton  on  the  inters 
^•tetioD  to  be  pot  upon  the  cUnses  of  Ae  deed  as  n- 
nrdt  flie  regularity  oi  the  general  meeting  which  passed 
It;  and  upon  this  part  of  the  case  alone  there  is  qaite 
■«iio«gh  to  bring  me  to  the  conclusion  that  the  resoln- 
'tion,  and  all  that  was  done  under  it,  is  invalid.  But 
fnrlhcT,  I  do  not  think  any  general  meeting,  ordinary  or 
~  extmoidinary,  had  power  to  enable  the  directors  to  pur- 
iAum  without  limit  tile  shares  of  the  proprieton.  The 
'  ^wvrs  to  be  given  to  them  bv  such  meeting  are  suffi- 
ciently defined  by  clause  67.  lliey  might  Increase  to  aify 
■anxrant  the  ct^ltal  of  the  Company,  either  by  creating 
'BeWBhsres,  or  by  any  other  means  they  might,  think 
-achteble;  they  might  make,  alter^  or  repeal  laws  and 
T^gidations  -for  earning  on  the  busmess  oi  the  breweiiy ; 
mj-migfat  ahogetner  dissdiTe  the  Company;  bat  no 
pmrers  eonld  be  conferred  on  them  by  any  general 
moating  to  swamp  tiie  Company  Ity  extingulsliing  any 
portion  of  the  shares,  and  to  that  extent  relieving  the 
otAHera  from  all  future  liabilities,  while  to  the  same 
■estmt  they  increased  the  liabilities  of  all  the  remun- 
'ing'rfhsreholders.  The  power  of  buying  shares  was  ex- 
proaly  limited  by  the  deed,  and  could  not  exceed  the 
assumed  surplus  capital  of  10,000/.  If  that  capital 
never  had  an  existence,  the  directors  had  no  funds 
whiob  they  could  properly  apply  to  the  purchase  of  the 
chores,  with  the  exception  stated  in  the  deed,  and  ex- 
preasly  provided  for — such,  for  instance,  as  a  purchase 
ftoni  a  ttusband  of  a  female  proprietor.  But  the  deed 
■givw  no  enteral  power  to  purchase  shares;  and,  looking 
at  H  in  ml  its  bearings,  I  do  not  think  it  provides  any 
VMHiB  whatever  by  which  the  directon  could  be  em- 
powered to  purchase,  except  in  the  manner  I  tuve  al- 
'nady  pointed  out.  Some  aigument  was  uived  on  the 
gmind  that  the  proprietors  had  acquiesced  in  these 
panihaaea,  and  could  not  now  impeach  them,  parti- 
ei^riy  as  the  Company  had  had  the  benefit  of  the 
shareholder's  money,  and  had  made  no  offer  to  pay  him 
'badt,  so  as  to  place  him  where  he  was  before  the  sale 
'and  transfer.  In  the  case  of  a  joint-stock  company 
composed  of  innumerable  partners,  wherein  the  deed  of 
settlement  is  clear  and  intellifpble,  I  feel  bound  to  fol- 
iow  it.  It  is  the  onlv  aecunty  the  proprietors  have. 
Unlike  small  partnerstiips,  where  each  member  is  as 
nmch  a  manwer  and  conductor  of  the  budness  as  his 
oo^pntners,  the  members  of  a  joint-atock  company  en- 
4nut  all  the  conduct  of  Uie  concern  to  their  directors, 
■tHio  are  bound  to  manage  according  to  the  precise  pro- 
viriona  of  the  deed.  If  they  dep^  fi-om  them,  any 
proprietor  has  a  right  to  object,  and,  claiming  the  pro- 
ttecHon  ofhis  deed,  to  treat  the  irregular  act  aa  a  nullity. 
So  ihr  as  any  of  the  sales  under  the  resolution  of  Apnl, 
1844,  have  been  honk  fide  on  the  part  of  the  vendors, 
their  case  may  be  perhaps  one  of  hudship,  as  they  must 


now  contribute  to  the  llabUitiea,  and  can  only  eon 
to  prove  «Q  their  loan  notes ;  bnt  they  urart  k 
have  known  the  provimoia  of  thur  own  deed,  tad  a 
not  to  have  sold  their  shares  to  parUee  vho  wen 
qualified  to  purehase  them.  IndMd,  it  hu  hm  it 
to  me,  that  not  more  than  twelve  or  fomteea  pnpA 
sold  under  the  raaolntiMi  of  April,  1844;  finns  «■ 
oonclnde  Qui  the  great  bulk  of  the  ahaieboUiR  U 
npon  the  resolntion  as  a  nulfity,  and  jfoSani  m 
their  ahores  and  remaining  proprietm,  aUlwq^ 
Company,  by  the  very  terms  of  the  requisttoD,ffj 
no  means  in  a  prosperous  state.  For  toe  TeaNOLjl 
that  I  have  here  stated,  I  shall  place  mm  Ik) 
contributories,  without  qnalifieatioa,  ut  poiMj 
have  sold  their  shares  to  the  directors  effts  Cm 
unless  snch  sales  have  been  authorised  l^ibiiMil 
of  the  deed  of  settlement.'*  I 
Bacon  and  6.  L,  RuskU,  for  the  mofioiL-hJ 
case  the  shares  were  transferred -to  Baddand,  all 
ther  so  aa  trustee  for  the  Cotnpaity,  or  m^KlM 
mitted,  is  not  material.  The  only  tutrj  aMI| 
such  teanafer  ia  fai  the  ahoroholderr  ledger,  iloi 
oeenrB:— <*  Tfansfetred  to  UT.  B.  B  V  nwBiuDt  flfe 
tleman.  Tt  It,  therefiwe,  aubmltted,  that,  oa  fis 
construction  of  the  dead,  (and  the  matter  toaij 
between  parties  to  that  deed,  and  upon  that  ft»\ 
founds  his  jn^^ment),  from  the  date  of  nd  M 
Mr.  Buckland  must  be  considered  as  theabc^iilW 
and  proprietor  of  such  aharea.  He  alone  eosK 
given  a  receipt  for  the  dividends,  if  aoy  hid  Iw 
dared;  and  he  alone,  aa  the  registered  owner,  111 
them,  between  himself  and  BIr.1t[oigaii,sttduU 
himself  and  the  other  shareholders,  to  contriM 
proportion  to  the  debts  of  the  Comptayin  nfl 
these  sharoe.  This  case  is  one  of  great  inpd 
affecting  the  interests  of  no  less  than  fifiy-«*V 
ties  who  have  sold  their  ahores  to  the  Con^Ml 
senting  togeUier  T098  di«e%  oil  of  wfaon,  tf  W. 
sion  of  l£e  Vaster  la  not  reversed,  vOl  be 
contribute  their  respective  proportions  to  w 
the  Company,  allied  to  amount 
Important  ia  it.  that  the  Master  has  a^jMnr' 
other  casea  iiU  this  motion  Is  determiMi 


gaii's  shares  to  the  Company  ought  to  bedeetoii* 
and,  therefore,  tJiat  his  liabtlitv  on^ht  to  be  Erta 
the  time  stated  in  the  notice  of  motion.  ^ 
Roaimrgh  appeared  for  an  executor  of  s  alura" 
whose  sharee  were  similarly  situated.  ,  i 

RuuefLJ,  Parker,  and  Tfcrwfl;  fcr  ^J^i 
nager.— "nie  powu*  lo  buy  die  shares  on  tneptfta 
Company  was  not  within  the  authority  " 
directors,  excepting  so  fiur  aa  the  deed  gtre  then  p 
Tlie  23rd  clause  has  reference  onjv  to  a  wrpJ"J 
It  was  not  within  the  authority  of  any  g«M«"J 
to  sanction  the  employment  of  the  caiutal  of  ttew 
pany,  or  the  application  of  any  portion  of 
such  a  manner  as,  in  effect,  to  diminiab  toe  it*"^ 
pital.  The  deed  pointed  out  in  a  ^"^A 
form  of  notice  of  calling  a  general  ^^y^'*^^ 
requisitions  had  not  been  complied  with,  ^^ti 
meetiM,  so  convened,  have  paned  a  r«oliw"  - 
solve  the  Company  in  toto  ?  Aasniedlynot;  «JJ 
they  could  not  pass  the  resolution^tbey  hw 


do.  They  could  not  diowlre  the  Compwj  b"JJ] 
practically,  they  had  attempted  to  do.  We 
the  time  wen  not  marketable ;  and,  braicn  a 
ing  as  this,  all  the  solvent 
withdrawn  ♦^"•"•■"i*»-*fc™«      f^innanf.aaa  _ 


themselvea  from  the  (^™P^i*«Sttl 
but  persons  unable  to  PV*^*'"''''^^  fiih^ 
persons  who  never  were  consulted.  The  »-| 
case  fix  Mr.Moigan  with  the  character  oi'  frj 
holder;  and  to  char  himself  of  that  character,  an- 
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 jai  IhMIHiiii^  he  mvat  iIiaw  a  Ttlid  taiwftr  of 

Xba  tnu&i  he  aeU  up  is  not  s  ralid  one, 
IsJAototo  bs  under  the  molutuui}  which  was  in- 
Eai  Tha  fimitiinmUl  principle  of  the  daed  ia^  that 
-  *^\JuiL  not  be  ndoged.  The  OMe  of  Tqfior  r. 
nm  decided  od  the  groui^  of  uuge  esta- 
kat  hem  there  wia  not  each  eetahlishM  oeage. 
ef  the  meeting  was  insafficuat  because  it 
>;  end  the  ihanb(dd«DB  oeuld  not  be  on 
[  aa  to  what  wee  intended  to  be  done  at  the 

!  Buns  v.  C— The  oeonari  for  liE..]Ioi8an 
nlj  have  not  entered  ilito  the  oMwrtiae,  whe* 
t^laUeor  not  HaUetoany  oraO  <^  the  nasa- 
taf  the  Compel^,  who  heoune  so  after 
j]8M.   Hemay  Drmayneibeao,  Igive 
Bpan  it.  I  oanmdar  the  yiaetitm  as  not 
But  these  en  seveial  questioBB  rdevant  to 
ndliwsion,  which  have  been  nieed  dnring 
,  upon  whidk  I  think  it,  for  another  Ka- 
mKj  to  espzeas  an  opimcn,.  there  being 
F«f  the  ease  upon  whioh  my  mind  ia  made  up, 
it  ^iiite  immaterial,  in  my  jud^- 
rinto  any  otheE.   lam  of  opinion — and  it 
p«nt  of  laar  and  Jaot,  .from  all  the. 
of  this  cass,.taken  together— 
iudnal  sbar^oldu',  freeont  or  not  pre- 
g  of  the  lOtii  Apnl,  aad  Be^rMCBted 
at  that  meeting,  haa  ao^ieaoed  in 
at  that  meeting  whether  th^ 
or  not  well  paaaad.   Being  of  that 
,tfce  eenaeqiMBoe  is,  1  muat  hold  every  indi- 
hoUer  Doand  by  tfaa  tranaaoUini,.of  which 
at  or  tnnfiertif  the  18th  June,  184^  wee 
|[«  laiBplatioii^  Hy  jodgmen^  thenfbre,  ia,  as- 
ilhc  avaial  pemona  eoneooHd  in  thia  Compaoy, 
,  ^an  aluie  ibe  piaaeat  juria^ction  is  to  be 
'itlukitoB^ht  to  M  teJwB,  that,  as-toany  losses 
~>ariaeai  suce  the  ISth  June,  Mr..Uoffgan  ia 
I  thinhv  therrfote,  tlial  the  list  abould 
■lificatiou 

tnetioe  of  motion  doea  not  ao  awfine  it; 
>  in  it  ia  the  SSd  June. 
,  V.  Cv~Then  let  the  qnaUfiattion  be 
but  only  so  beoaaae  it  ia  In  the  notice  of 
tiaaot  in  any  mag  to  aflbet  the  ^Ineiple  of 


-Thai 


t  data  waaA  meie-Biitalw  in  oqigping. 


OF  QUSEirS  BENCBL— HiMBT  T 
'Abict  Boron  at  Hulk  9.  Bnuto^-Viw.  19<*. 
Air  Seei  Aa,  [7  4  8  Vkl.  e.  e»i'),  it  ma 
;  filaC  It  «jkm»  be  laa^l  for  the  Ptaintip  to 
cad  tapomt  any  One  of  the  ddar  BrOhrm^  hy 
y  muUr  their  camwum  Seal,  to  rynflwitf  the 
GmUa  or  Brotherhood  at  all  Meetinyt  of  the  Dock 
■f,  and  to  tote  at  nuh  Meotinffg  as  Ae  Prwy 
mid  Omld  ^.   By  Stai.  7     8  Vict.  c.  21, 
neeimd  the  Royal  Attent  Two  Months  prior  to 
4i«r,  H  wa»  enacted,  "  that  any  Letta-t  or  Power 
'Abnigr,  or  other  Instrument,  •amdoftr  nominatmy 
^Awf,  and  diargeeAle  witA  ZHay  under  this  Act, 
"^vUmitenuhPrwgf  to  vote  upon  atnr  Matter,  at 
Utitimg  of  the  Proprieton  or  Shnr^ldere,  of  or 
'la»  Cbs^my  or  SoHe^,  Ma  That  of  hiOiing  uAereof 
ny  it  ipeafM  in  ntak  Instrummt,  or     oft^  Ad- 
'^mat  tf  tueh  Meeting;  and  no  Mcft  Letter,  or 
Nser  ffAUomof,  or  (Oher  Inetrutaent,  shatl  be  fur- 
w  «r  oAerwite  aoail<M6,  aiyrthinff  in  suck  Inttru- 
(T  M  oey  Aet$  ^  Pariiammt,  to  the  mOrary 
•iwtiiOadaiJ." 


JChmi  Ufd  Doeaisn,  C.  J.,  Psttesoe,  Coleridge,  sod 


Beld,  firm,  that  the  Stat.  7^8  Via.  &  21^  r^a  onfy 
to  thou  Letters  or  Powers  of  Attorn^,  mtieh  are 
Proaei,  wherom  the  Duty  of  2s.6d.  m  gremted  ly 
that  Aa—that  is,  which  are  PHxies  to  tote  at.  Oit 
particular  Meetiny  oiUy  of  a  Joiat-itoek  Compaiiy,.m^ 
tayf  Adjownment  thereof;  and  that  it  does  not  w/W" 
to  more  general  Powers  of  Attomgf,  which  uUl  sUlibt 
subject  to  a  Stamp  of  SOt.,  under  the  jSW.  fifi  Qm,.Z, 
fi.184. 

Seid,  seeen^  that  ait Instrmnent  under  the  Seai<(f  the 
PlaintifSf./aUowing  the  Terms  of  the  DoA  Act^-tiat. 
is,  empowering  W,  C.  to  represent  the  Plaintiffs  at  all 
Meetings  {tfthsJOoth  Ooa^pa^y,  aititotetaforthemm. 
Prosfy  at  all  mmI  JAMftnpt— it.  m  the  Nature  sf  a 
general  Power  qf  Attomi$,  ami  ie,  ther^ore,  a  mUd. 
jMstnmunt,notuithsta»iiivtl^Stat.7S(  S  Fiet,e,21i 
and  that-  tush  an:  ImUmment  sMed  the  Nmimmxf 
tha  PUmOifi  to  Wis  at  aU  Mailings  tif  the  MkOmr 

againat  the  detendant,  as  chairman  of  the  Ooek 
Company  at  Eingaton-upon-Hnll,  for  refoaing  to  pwv- 
mit  one  William  Collinaon  to  rote,  on  behalf  of  the' 
pluntiffa,  at  a  meeting  of  the  proprietoa  of  that  oom-- 
panv,  held  on  the  1st  March,  1847.  Plea,  that  the  awi 
William  Collinaon  waanot  duly  deputed  and,ap|iointBds 
to  vote  for  and  on  behalf  of  the  pfauoUA:  npoo.whidi 
iflsoe  was  joined;  and,  by  con8ent,.the  following,  ease, 
waa  stated  for  lh»  opimon  of  the  Conit:— Theplawtilft. 
WMO  the  ptoprieton  of  tot  diane  in  the  nndartaUng; 
for  making  oaains  or  docka,  in  the  port  of  Eing«to»>- 
npoB-HuU,  belon^ng  to  the  dook  company.  The  de-- 
fondant  is  a  merehut,  rending  at  Hull,  and  dnnng; 
the  period  to  whioh  thia  case  refiera  waa  uba-chainnaB) 
of  the  dock  company.  The  dock  company  waa  eata*- 
blidied  b\'  Tirtae  of  the  14  Geo.  3,  o.  Iti.  The  provi^ 
siona  ibat.act  have  been  amended,  varied,  and  added, 
to  by  several  other  acta  of  Parliament — that  is  to  aaf* 
by  an  act  of  tbe  42  Geo.  3,  c.  xci,  and  another  act  of  the. 
45  Geo.  S,  o.  xlii,  and  another  act  of  the  7  &  8  Tiot,. 
c.  ciii.  It  waa  agreed  tbat  the  Court  shoald  be  at. 
liberty  to  refer  to  the  several  acts  of  Parliament.  By 
the  last-mentioned  ai^  (7  &  8  Ylct  c.  uii)  it.  waa. 
enacted,  (sect.  46),  "that  it  ahouhl  he  lawful  fbr  the 
nUntim  to  depute  and  apnoint  any  one  of  the  eUar 
brethren,  bv  writing  under  uidr  common  aeal,  to  "JP*^- 
Mrt  the  saio  guild  or  brotherhood  at  all  meetings  of  the. 
company,  to  oe  "held  in  puraoance  of  the  said  semaL 
acta  of  Parliament^  and  to  vote  at  auch  meetiuga.  as  the 
proxy  of  the  said  guild  or  brotherhood,  on  whatever, 
question,  matter,  or  thing  mif^t  be  propoaed,  disenasodj, 
or  considered  thereat,  whether  auch  elder  brother  be.a. 
proprietor  of  a  share  or  shares  in  the  said  undertaking, 
or  not,  notwithstanding  anything  in  the  said  seveml 
acts,  or  any  of  them,  contained  to  the  contrary."  By 
Stat.  7  &  evict,  c.  2],  (a  stamp.act,  and  which  receinM! 
the  royal  essent  two  months  prior  to  the  other),,  it  ia, 
enacted,  "  that  any  letter,  or  powar  of  attorn^,  or 
other  inetmment,  made  for  the  purpoae  of  appoiwng 
or  nominating  a  proxy,  and  chaigeable  with  duty  under 
this  act,  sbaU  authorise  snch  proxy  to  vote  upon  any 
matter,  at  one  meeting  of  the  proprietora  or  ahare- 
holders  of- or  in  any  company  or  society,  the  time  of 
holding  whereof  shiJl  be  specified  in  such  instrument, 
or  at  any  adjournment  of  such  meeting;  and  no  auchi 
letter,  or  power  of  attorney,  or  other  instrument,  shall, 
be  further  or  otherwise  available,  anything  in  such  in- 
strument, or  in  any  acts  of  Parliament,  to  the  contrary 
Dotwithstandiog."  OntheBth  January,1847,an  extm- 
ordiokry  meeting  of  the  proprietors  of  the  dock  com- 
pany was  hulden  at  Hull,  io  accordance  with  the  sta- 
tutes. At  that  meeting  one  John  Hall  attended,  aa 
the  proxy  of  the  plaintins,  appointed  by  an  instrument 
bearing  date  the  2nd  January,  1847,  by  which  he  waa 
autiionsed  to  represent  the  plaintifl&  at  that  meeting. 
The  •vote  of  the  sud  John  Hall,  as  such  proxy,  was 


Digitized  by  Google 


56B 


THE  JUBIST. 


tmdered  and  received  at  the  meeting  by  the  chairmsn ; 
and  the  meeting  was  adjourned  to  the  Ut  March  ensuing. 
On  the  23rd  Janoary,  1847,  the  plaintiffs  execated,  un- 
der their  common  seal,  an  instrument  in  writing,  which 
was  in  the  words  and  to  the  tenor  following : — **  Be  it 
known  by  these  presents,  that  the  guild  or  brother- 
hood of  masters  and  pilots,  seamen,  of  the  Trinity 
House,  in  Kin^ston-npoq-Hull,  have  deputed  and  ap- 
pointed, and  in  pursuance  and  by  virtue  of  an  act 
of  Parliament  passed  in  the  8th  year  of  the  reign 
Queen  Tiet(mL  Intitnled,  'An  Act  for  making  a 
new  Dock,  and  other  Works  CMineeted  therewith,  in 
addition  to  the  present  Docks,  at  Kingaton-upon-HuU, 
and  for  amending  the  Acts  relating  to  aneh  last  men- 
tioned Docks,'  and  by  this  writing,  under  their  common 
seal,  do  depute  and  appoint  William  Collinson,  one  of 
the  elder  brethren  of  the  said  xoild  or  brotlieroood,  to 
ratretmt  the  scUd  guild  or  brotneriiood,  at  ell  meetinpt 
of  the  dock  company,  at  Kingston-upon-Hull,  to  be 
held  under  or  in  pursuance  of  the  said  act,  or  of  cii^ 
other  acts  of^  Parliament,  respectively  passed  in 
the  14th,  42nd,  and  4£th  years  of  the  reign  of  King 
George  III,  for  making  basins  or  docks,  quays  or 
whai^  reservoirs,  roads,  and  other  works,  at  the  port 
(tf  KingBton-upon-HnU,  and  to  vote  at  *ueh  tntetingt,  as 
the  proxy  of  the  said  guild  or  brotherhood,  on  what- 
«T6r  question,  matter,  or  thing  may  be  proposed,  dis- 
cussed, or  considered  thereat,  forth*  ten  sham  belonging 
to  the  said  guild  or  brotherhood  in  tiie  undertaking,  esta- 
blished by  the  said  several  ahove-named  acts  of  Parlla- 
nent.  In  testimony  whereof  the  said  guild  or  brother- 
hood have  caused  their  common  seal  to  be  hereunto  af- 
fixed, the  23rd  day  of  Janoarj-,  aj).  1847.  (l.8.).*'  Wil- 
liam Collinson  waa  an  elder  brother  of  the  guild  or  bro- 
ther hood  of  the  Trinity  House  at  Hull.  Hwuras  not 
otherwise  a  proprietor  of  any  share  in  thedock  oompany. 
On  the  28tfa  January,  1847,  another  extraorduNuy 
ineetisg  of  the  propnetora  of  the  dock  company  was 
hoMen  at  Hull,  in  accordance  with  the  statutes.  At 
that  meeting  William  Collinson  attended,  as  the  proxy 
of  thepUntifi^  under  the  anthority  of  the  instrument 
above  set  forth«  end  cUdmed  to  vote  at  snch  meeting  aa 
■neh  proxy.  Before  the  holding  of  the  meeting,  the 
imtmnient  waa  duly  submitted  to  the  secretary  of  the 
company.  The  claim,  of  the  said  William  Collinson 
was  admitted  by  the  chairman  of  the  last-mentioned 
meeting,  and  the  said  William  Collinson  accordingly 
voted  thereat,  as  the  proxy  of  the  plaintiffs,  under  the 
anthority  of  the  instrument  of  the  23rd  January-,  1847. 
On  the  Ist  of  March,  1847,  the  said  adjourned  extraor- 
dinary meeting  of  the  proprietors  of  the  dock  company 
was  held  at  Hull,  in  one  accordance  with  the  several 
acts  before  mentioned.  The  defendant  waa  the  chur- 
Buo,  and  preeided  at  the  meeting.  Before  the  holding 
of  the  meeting,  the  instrument  m  the  23rd  Janvary  was 
duly  •nbmitted  to  the  secretary  of  the  company.  At 
the  meeUng  a  question  arose,  for  the  decision  of^ which 
it  became  necessary  to  proceed  to  a  vote:  the  votes  of 
the  proprietors  (except  as  aft«r  mentioned  }  were  accord- 
ii^ly  taken,  and  the  question  by  that  means  deter- 
nued.  William  Collinson  attended  the  meeting,  and 
represented  the  plaintiift  thereat;  and,  npon  the  taking 
of  the  votes,  William  Collinson,  by  virtue  and  under 
the  authority  of  the  instrument  of  the  23rd  January, 
daimed  to  vote  on  the  question  on  behalf  of  the  plaiu- 
tiflb,  and  tendered  to  the  defendant  the  vote  of  the 
plaintiffs  on  one  side  of  the  qoestion  in  dispute.  The 
defendant,  however^  refused  to  allow  the  said  William 
CtOlinsou  to  vote  on  behalf  of  the  plaintiffi^  and  wtfald 
not  receive  the  vote  of  the  plaintin  then  tendered  by 
him,  aUqiing  that  he  waa  not  duly  deputed  and  appinnted 
to  vote  for  and  on  belialf  of  the  plaintiffs  at  that  meet- 
ing. Ko  question  arises  as  to  the  amount  of  stamp. 
The  question  for  the  opinion  of  the  Court  waa,  whether 
tiie  instrument  of  deputation  set  fwth  in  the  case^and 


nnder  which  William  Collinson  dairoed  to  ntirat 
the  pluntlfis,  and  to  vote  for  them  at  the  laid  aljoDR 
meeting,  on  the  1st  March,  1847,  wunlBdaittoa 
port  sndi  clum.  If  the  Court  shoiUd  be  of  eplnioii 
the  affirmative  thereof,  then  jod^ent  to  be  eotti 
^unat  the  defendant,  bv  contession,  for  Mt.  imtt 
But  if  the  Court  should  be  of  a  contrary  i^iiiuoD,  a 
a  judgment  of  nolle  proeequi  agunat  the  plaiatiffB. 

Onoliitg^  for  the  puuntifis.— The  quesbon  ia,  wbtC 
the  plaintiffs  had  power  to  appoint  a  gcnetal  pro^, 
whether  they  were  bound  to  qipmat  a  new  praq 
every  meeting.  The  plaintiffs  were  cmpowan^  ^ 
eorporatiw,  to  iMcome  a  member  of  t«  Hall  Di 
Corporation,  by  stat.  14  Geo.  3,  c.  Iri,  and  ««  a 
powered  to  vote  by  proxy  in  that  corpon&B,bat  % 
any  otiier  proprietor,  that  i^  by  a  pie»r  iffoiMiif 
one  meeting  cmly,  and  who  was  himself  a  pnfriM 
shares  in  the  dock  company.  By8tat4SGco.3,c.i| 
31,  a  difference  was  made  between  theplatntiSiaMl 
members  of  the  dock  corporation.  The  pUsilM 
empowered  to  depute  their  warden,  or  one  (J  tWrtI 
brethren,  to  vote  for  them  by'  proiqr,  altboam 
deputy  were  not  himself  a  member  of  the  dotka 
ration.  By  stat.  7  &  B.  Vict.  c.  dli,  i.  34,  m 
the  former  acta  as  applied  to  tlw  mode  of  Tiitii|1 
repealed.  The  modem  voting  fiff  the  gcoenlM 
of^  the  Hull  Dock  CorporatiM  waa  tbn  n%t\m 
sect.  39  of  that  act:  it  enaUes  every  pronietiv  Hi 
by  proxy,  and  refers  to  a  form  of  pivxy  bi » 
That  section  dors  not  apply  to  the  plauitiSi;  thai 
is  one  which  cannot  Im  applied  to  them,  ficai' 
clear,  from  another  part  of  the  statute  that  a 
tion  between  the  plamtiffa  and  other  proprieton 
be  maintained ;  for,  by  aect.  46  of  the  nev  ar^ 
plaintiffs  are  empowered  to  depute  any  imc  cf  I 
elder  brethren,  by  writing  under  their  aw,  not  i 
vote  for  them  b^  proxy,  but  to  represent  tt 
such  a  deputy  is  an  attorney  to  r^resnttbei 
at  all  meetings,  not  a  deputy  to  vote  for  thm 
meeting.  This  power,  given  to  the  depaty,  lagj 
repreaenting  his  principau  genetaUy ;  it  ia  a 
to  the  authority,  nndar  we  tAA  actLtontowl 
once,  and  that  authority  to  vote  is  ^'^"*'P^^''9^ 
ingly.  This  interpretation  of  the  4AthiRtean 
finned  by  sect.  fiZ,  which  enables  the  '<I*'^]V 
Trinity  Bouse  Corfwmtion  to  be  a  director  4** 
corporation.  That  seems  conclusive  that  As  Ma 
roent,  under  sect.  45,  is  general ;  for  it  oamut  R I 
that  the  deputy  must  be  appointed  by  bb  on  cMa 
tion  for  every  meeting,  when  he  may  bo  a  diwal 
the  new  coiporatitm  for  a  period  of  time.  Botlj 
be  said  that  the  plaintiffa  are  ocmduded  l^ataLiI 
Vict.  c.  21,  B.  6.  .  If,  however,  the  aopointmait,  M 
a  general  power  of  attorney,  aa  has  beea  aiseea,  m 
merely  a  power  to  vota  at  mie  meeting,  then,  it  ii 
within  that  act.  «Itistohanndentood.tbatthe  dB^ 
30f .  imposed  by  the  itat.  «6  Geo.  3»  c.  184,  on  a  l«« 
power  of  attorney,  b  repealed  by  the  7  Vict  c  iM 
only  80  for  aa  r^rda  proxies  whereon  lha  diq 
it.  ed.  ia  granted ;  that  is,  on  proxies  to  rote  « 
particular  meeting  only  of  a  ^oint-stock  tompa^ 
any  adjournment  thereof;  bat  it  ia  ofconnecoi^ 
to  persons  to  execute  powers  of  attorney  to  rota  at 
meetings  of  the  company,  (that  ia,  genetal  povM 
attorney),  which  powers  will  be  subject  to 
stamp.*'  JTilsey's  Treatise  on  the  Stamp  U»%jM 

Huffh  Hiil,  contra.— The  power  giwn  by  tM«J 
ment  of  the  23rd  January  did  not  empower  iw* 
brother  of  the  Trinity  House  to  vote  at  mon  tWJ 
meeting  of  the  dock  oorporatioa.  The  SUapM 
clear.  It  aay^  that  a  power  of  atton^, 
proxy,  shall  enable  him  to  vote  at  one  nMettu.ip»i 
in  the  instrument,  and  tiiat  the  power  m>«"*J* 
further  available,  anything  in  such  in^^J^^^;^ 
any  acta  of  Fadbmcnt,  to  the  eontisiy  notwitbsw 
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)i(  Tkt  ^nation,  then,  is,  whether  there  ie  anything 
ktk  Dock  Act»  whieh  is  Ister  than  the  Stamp  Ac^ 
•Kik  njicali  it  ai  to  the  ^i|K)intmcnt  of  a  proxy  hy 
^  TriaiQr  House  Coiporation  at  Hull.  It  is  qaite 
thit  the  Ainner  aet  is  not  repealed  ezprMsly. 
I  then  is  no  repeal,  unless  there  be  some  enaot- 
:  in  the  later  act  so  repugnant  to  the  former  act 
I  wpe*l  it  impliedly.  It  the  second  aet  can  be  read 
ntly  with  the  first,  it  must.  {FbiUr't  com,  11 
}.  Now,  sect.  46  of  the  Uter  aet  ean  be  read 
itlj  with  the  Stamp  Act :  It  can,  if  the  word 
)  read  as  if  it  were  **  any.*' 
r,  J.— What  do  you  say  to  Mr.  Tilsey's  io- 
u  of  the  Stamp  Aet  ?  It  seems  rery  sensible. 
■  right,  the  Stamp  Act  is  not  Inconnstent  with 
Act,  end  yonr  difficulty  does  not  arise:  for 
»Ds  of  the  Dock  Aet  authorise  a  general 
€f  attgniey,  which  re<]mrea  a  flOw.  stamp ;  and 
kM  b  Oe  Stamp  Act,  aeeordfaig  to  him,  refisn 
t^iypoiBtmcnt  4^  a  proxy  for  one  meeting,  which 
''>ooly»S«.6tf.  stamp. 
I  Ddoux,  C.  J . — We  think  that  the  instrument, 
Ik  the  present  ease,  pres  to  the  deputy,  n|>on 
"  ,  a  teneml  power  to  Tote  for  tne  Trinity 
.  fatun  at  all  meetings  of  the  dock  corpora- 
think  that  anch  a  power  is  authorised  by 
iMka  of  the  Dock  Aet.  The  interpretation 
Act,  as  ^Ten  by  Mr.  Tilsey,  is  right, 
^ttwefore,  no  inconsistency  between  the  two 
it  difficum  does  not  arise.  The  defendant, 
not  justified  in  refnung  the  Tote,  and  the 
inst  be  for  the  pl^tiflb. 

,  CouBiDsi,  and  Wnmuir,  JJ.,  c<mraiv 

Buv  V.  KiBK.— Jha.  23. 

wUet  rvmHd;  tkat  Oe  De/mdmit  wiu  Em- 
tite  Wili  ^  J,  dtceeued;  and  tkat  tJks 
aad  Am  mtUltd  each  to  a 

3000JL;  and  tAat  tie  AMttta  iwrs  mnMeient 
tke  Ltgaeias  and  ikat  the  Ptainttf  had 
mtmti  Aria  a  tradk^  Partnenk^t  <tnd  A<m2 
a  aadiffCBiiai  to  ptgr  Two  Sums  of  MmM^  on 
Marek  and  am  tke  16tk  Deembert  and  tkat 
.    ti^andkiiMalierkad  requested  tke  JD^ftnd- 
\h  thtmce  tke  PUnniif  tkote  Sunt,  out  of  the 
.  ifir*  tkoee  Dmea;  the  Defendant  eopenontedf 
mmUdf  on  or  brfore  tkoee  £>tgft,  pay  to  tke 
oitd  ont      Ike  Aesete  of  J.  jS.,  de- 
tke  Same  regmired;  and  tke  Plamtif,  in 
tiiem  thereof,  aareedf  tkat  he  wonld,  on  tke  let 
;  eweaOe  a  Jiaease  and  Indeaatify  to  tke  De- 
ta  rttpect  of  all  Matter*  connected  with  tke 
J.  B.;  and  tkat^  in  earn  tke  Plaintife  Share 
\iu  tie  Ateete  cfJ.  B.  ekould  not  amomnt  to  tko 
he  adnaneedf  tke  Plaint^  would  peg/  tke  Do- 
tke  Diferenee,  and  indmn^  him  againet  all 


amd  Turaiiut  all  AeHona    otker  Ligattiee^  bv 
Ml  <o  kirn;  and  file  PUtinHg'e 


eftke  P^fomU  _ 
Vy  nmem  the  tame  Connderatioay  agreed  to  retiate 
J  ikfatdtmi  tke  Pmmentof  Part  of  an  Annuihf 
miernnder  tke  Will.— Held,  tkat,  notwithttand- 
Word*  "lyand  omt  of  tke  Aeeet^'  ifc^  tke 
t  if  tke  Dmmdant  woe  abeolvie,  and  not  eon- 
I  mom  tke  Enietenee  of  Aeeete  at  tke  DojfS  ap' 
I  far  tk0  Pajment  of  tke  Jfoniee. 

nwt— The  dcclarad<Hi  stated,  that,  by  certain 
t  of  i^K^recment,  made  on  the  26tn  Februwy,  1847^ 
_B  Uargaret  B^n  of  the  first  part,  the  ^aiatifl^ 
!  Bain,  of  Uie  second  part,  Thomas  Bain  of  th« 
I  pert,  and  the  defendant  of  the  fourth  part;  which 
I  srtieles,  sealed       being  in  the  possesston,  custody, 
1  M«<r  of  Uie  defimdant,  and  noi  in  any  way  under 
t ceabol  of  the  fWnlilf,  the  plaintiff  im  vaMn  to 


produce;  reciting,  that  the  defendant  and  the  said  Biar- 
garet  Bun  were  the  executor  and  executrix  of  tha  iriU 
of  Janes  Bain,  deceased ;  and  radting,  that,  by  the  sidd 
wlO,  the  0^  James  Bain,  deoeased,  heqneathed  to  Us 
wifc,  tiia  said  Margaret  Bam,  an  annuity  of  900/.,  paya^ 
hie  as  therein  mentioned;  and  also  that  he  bequeathed, 
among  other  legacies,  to  each  of  his  sons,  Francis  Bain, 
Alexander  Bain,  James  Bain,  the  sud  Thomas  Bain, 
and  the  plaintiCf,  the  sum  of  dOOOf.  sterling ;  and  re- 
dting,  that  the  aasets  of  the  sdd  testator  were  insuf- 
ficient to  satisfy  the  legacies  giren  and  beqneathed  in 
and  by  his  said  will ;  and  reciting,  that  the  plaintiff 
had  then  latdy  entered  into  copartnership  with  Forbes, 
Still,  &  Co.,  and  that  he,  the  plaintiff,  had  undertaken 
to  adranoe,  and  bring  into  the  said  concern,  the  sum  of 
1700/.  on  or  before  the  10th  March  then  next,  and  tha 
fiirther  sum  of  1000/.  on  or  before  tha  Ifith  December 
then  next;  and  reciting,  that  tiia  s^  Tbonat  Bain 
was  then  about  to  proeaed  to  tiie  Cape  of  Oood  Bope^ 
to  establish  himself  there  In  mercantile  albirs,  in  oon* 
nexioa  with  the  said  firm  of  Forbes,  Still,  &  Co. ;  and 
that  he  and  the  plwntiff  had  requested  the  defendant  to 
advance  and  pay  to  the  phdnUff,  out  of  the  estate  of  the 
testator,  the  sum  of  27CO/.  on  account  of  the  shares  of 
them,  the  plaintiff  and  the  said  Thomas  Bain,  under 
the  said  wul  of  the  said  James  Bain,  deceased ;  uid  that 
the  said  Margaret  Bain  had  also  requested  the  defendant 
to  advanee  the  said  sum  to  the  plaintiff,  and,  in  consi- 
deration thereof,  had  agreed  to  release  the  defondaat 
from  Um  paymeot  of  the  sum  of  13fi/.,  part  of  the  said 
annuihr  of  300/.,  he,  the  plaintiff,  agreeiiw,  in  lieu 
theredl  to  pay  to  her  infsrcst  at  the  rate  of  61.  p«r  cent. 

Kr  animm,  upon  die  said  svm  of  2700/.;  and  that  the 
ftndant  haa  then  consented  and  agreed  to  pay  the 
said  mm  of  2700/.  to  the  plaintiff,  upon  the  plaintiff, 
Tlfomas  Bun,  and  Margaret  Bain,  reapectirely  altering 
into  the  corenants  and  agreements  on  their  part  re- 

rtirely  tberrin  contained;  the  defendant,  tnerehy, 
himself,  his  heira,  exaeutora,  and  administrators, 
oorenanted  and  agreed  with  the  pldntiff,  that  he,  tha 
defendant,  his  executors,  ftc,  should  and  would,  on  ot 
before  the  16th  March  then  next,  well  and  truly 
pay  to  the  plaintiff,  by  and  out  of  Ike  aeeete  of  the 
ea%d  Jomee  Aim,  deceaeed^  the  sum  of  1700/.,  and  on 
or  before  the  16th  December  then  next  the  further 
sum  of  1000/.:  and,  in  oon«deration  of  the  premises, 
the  said  Maigaret  Bahi  did  thereby.  Ibr  henslf,  her 
hairs,  exeeutors,  &o.,  covenant  with  the  defendant,  lila 
heirs,  execntors,  &c.,  that  he,  the  defendant,  his  heirs, 
exaontors,  &c^  should,  from  and  after  the  payment  en 
the  Bi^d  som  of  1700/,  to  the  plaintiff  aforesaid,  stand 
and  be  absolutely  released  and  discharged  of  and  from 
the  som  of  86/.  per  annum  of  the  said  annuity  of  9pO/. 
per  annum,  bequeathed  to  the  said  Margaret  BiUn  by 
the  sud  will  of  the  said  James  Bain,  deceased,  or  apro- 
portionate  part  thereof,  in  respect  of  the  time  that 
should  have  elapeed  befSore  payment  of  the  said  further 
sum  of  1000/.  to  the  pluntiff  as  aforesaid;  and  from  and 
immediately  after  the  Mymant  of  the  said  farther  sum 
of  1000/.  to  the  phdntiff,  that  he.  the  defendant,  his 
hdta,  exeeutor^administrator^and  asrigns,  should  stand 
and  be  absolutely  released  and  discharged  of  and  from 
tiia  fiarthar  sum  of  M/.  per  annum,  other  proportkm 
of  the  said  annuity  of  3W/.  per  annum,  makitw,  toge- 
ther with  the  said  sum  of  85/.  per  annnm,  136/.  pw 
annnm,  and  of  and  from  all  claims  and  demands 
whatsoever  in  respect  thereof;  and  further,  that  she^ 
\  tite  said  Margaret  Bcun,  her  heirs,  executes,  &e., 
sb4uld  and  would,  at  all  times  thereafter,  upon  the  re- 
quest of  the  defendant,  his  heirs,  executors,  &c^  but 
at  the  cost  of  the  said  Blargaret  Bain,  her  heirs,  exe- 
eutors, &c.,  do  and  execn^  such  farther  and  other 
acta  and  deeds,  for  more  effectually  releasing  and  dia- 
ohai^ng  the  defendant,  his  heirs,  executors,  &o.,  of 
and  ftom  tiie  lud  proportiMi  of  the  add  annuity,  w 
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the  defcodant,  hk  iMinu  execaton,  Bhould  require ; 
ad,  iii.eoiiMdeT«Uon  oi  the  jtrewiaes,  tbe^,  the  plain- 
Uff  ftnd  the  said  TbomM  Bain,  did  thereby,  for  them- 
aalTee,  aeverslly  and  req>ectiTe]y,  coTeiwnt  vith  the  de- 
tandaot,  his  heita,  axMutora,  &e^.  that  they,  the  plain- 
Uff  and  the  eaid  Thonuu  Bam  reepectively,  or  thfir  ra- 
speotive  heirsi  executors,  &c.,.sboQld.and  would,  on  the 
Ut  November  thn  nex^  make  and  execata  to  the  de- 
ftadaati  hie  hiSm,  eamtoivor  admimstratoia,  a  good 
ud  Mffioiait  iwlwBft  and  indemnity,  in  reqieet  or  all 
mattata  oonneeted  with,  the  eitaie  of  the  said  Jamea 
Un,  deceased,  and  the  aoto  or  defevlte  of  the  defend- 
ant aa  each  tmatae  and  exeontor,  under  and  by  nrtne 
of  h^will;  and,  in  conrideistionof  die  pxemiaee,  they, 
ttie  aaid  Margaret  Bain,  the  platntifF.ana  Tbomae  Bam, 
did  thereby^  for  themselves,  severally  and  respecUvdy, 
and  for  their  sevcrol  and  reqtectira  hetra,  executory 
&B^,coyenant  with  tiie  defesdant,  hia  huts,  exeontoos, 
&Q.,  diat,  in  caae  the:  shares  of  the  pluntiff  and  Tho- 
naaBaln  of  and  in  the  assets  of  the  said  Jemes.Bain, 
daeassed,  under  and  bj  Tirtue  of  his  said  wilL  should 
not',  amount  to  the  said  ram  of  2700^  then  the^,  tha 
add  Maigaret  Bun,  the  plaintiff,  and  Thomaa  Bam,  or 
MOW  or  one  of  than,  their  or  aam*  w  ona  of  their  hdra, 
IBBeiiton,  &c.,  diontd  and  wonU,  on  demand,  pay  to 
tfia  da&ndant,  biahein,  exaeotoia,  Scat,  the  differenaa 
In  Mwnnt  between  theamonnt  of  the  lud  shaMS  ot  the 
plaintiff  and  Thomas  Bun,  under  and  by  virtue  of  the 
will  <^  the  aaid  James  B^,  deceased,  and  the  sum  of 
t70O/.;  and  further,  tliat  they,  the  aaid  Hat;garet  Bain, 
the  plaintiff,  and  Thomas  Baui,  their  bars,  exeoutora, 
&o^  or  some  or  one  of  them*  should  and  would,  at  all 
timee  thereafter,  swre  harmlsea  and  keep  indemnified 
the  defendant,  his  heii%  executors,  &c^  and  bis  and 
tiieir  estates  and  Hooda,  of  and  fxom,  and  against  all, 
and  all  manner  of  actions,  auit^  proceedings,  ulalniB, 
dieaaands,  losae^  &c.  whataoerer,  to  aziaa  and  be  ogob^ 
rionad  by  reason  of  the  payment  by  the  defendantto  the 
{jaintiff^ »f  the  sud  soma  coisanantad  to  ha  by  him  paid 
as  afiocsaid,  or  anywise  in  rdation  thereto;  and  Jar- 
tbeTfJIiBt  th2y,.the  aaid  Uamnt  Bain,  the  plaintiff, 
ud  Thomas  imin,  and  eadi  them,  would  use  their 
vtniest  endeavonnto  procuze  theeoneomnce  of  Andrew 
Bain  and  Alexander  Bain,  two  other  sons  of  the  said 
Janes  Bun,  deceased,  in  the  release  and  indemnity  to 
be  executed  by  the  said  plaintiff  and  Thomas  Bain,  on 
the  let  November  then  next  as  afDreaaid,  prout  potet 
&a.  And  the  pluntiff  further  averred,  that,  although 
the  defendant,  in  part  performuice  of  his  said  covenant 
with  the  ptuntiff,  did  well  and  truly  pay  to  the  plain- 
ti^  on  the  aaid  15th  Bianh  in  hbsucT  covenant  in  that 
behalf  mentioned,  the  aaid  first  instalment  of 
and  although  the  said  Ifith  DeaMnber,.in  the  defendant's 
Mid  flovenaot  in  thM  behalf  mentioned,  on  or  befeca 
wUeh  laat*meation*d  day  he  thereby  covenanted  to 

a the  Bud  further  sum  of  lOOOf;^  passed  and  eluwed 
W  the  eunmenoenunt  of  tjiie  suit;  ^et.the  defend- 
mt  had  not  paid  to  the  pluntiff  the  said  fiirtbOT  sum 
of  10002.,  or  any  part  thereof.  The  dafendant,  in  his 
plea,  set  out  the  articles  of  agreement,  in  tuec  wba. 
9nd  then  pleaded  non  est  fectum,  and  issue  was  joined 
theie<m.  The  cause  was  tried,  before  Bolfe,  B.,  at  the 
Spring  Asnzes  at  Uverpool,  a,d.  1848.  The  plaintiff 
proved  the  execution  of  the  deed  by  the  defendant, 
li  waa  then  objected,  on  behalf  of  Uie  defendant,  that 
ttie  covenuit,  by  the  defendant,  to  pay  2700/.  on  the 
l£th  Blarch,  and  1000/.  on  the  Ifith  December,  was  not 
an  abaolute  covenant  to  pay  on  those  days  at  aU  events, 
hat  that  it  waa  a  condttioul  covenant  to  pfty,  in.  .caae 
there  should  be  assets  of  James  Bain  to  that  amount,  on 
those  days;  and  that  the  pluntiff,  therefore,  ouglit  to 
have  averred,  and  that  he  ought  to  prove,  that  there 
were,  on  those  days,  sufficient  assets.  The  jury  having 
found  a  vexdiot  for  the  pluntiff  for  lOOw.,  with  in- 
terest, 


CowiiMff,  in  the  following  Eadsr  Term,  (AptQ  18 
obtuned  a  rule  nia  for  a  new  tnal,  or  (at  mmtniytl 
judsmenL 

Atiwlom  and  Netdiam  now  shewed  caoMw— Tbnwi 
fizatabouttoai;guaastotbemisdiiectiao.  [Wifftm 
J. — la  it  not  conceded,  thai  yon  ahould  nigat  aalj  < 
the  construction  of  the  covenant  1  Caelktgtiatititi 
fendant — Ysa.]  Then  as  to  the  aireat  a  pigam 
The  CoDxt  can  only  look,  for  tlt^jMUfoa^  tothsds 
as  described  in  the  dedaiation.  Thapbntiff  Imi 
in  his  dedaralion,  made  profiat  of  the  dead,  tat  t 
excused  the  prodnctien  oTit.  The  artido,  dmil 
which  the  defendant  haa  set  out  in  his  plea,  ta  sita 
out  on  oyer,  and  form  no  part  of  the  dechntw.  fl 
plea  is  only  a  plea  denying  the  exaootidniMitM 
which  is  described  in  tne  declaration.  ( Zt«i.Adl 
12  Uee.  &  W.  688).  The  zeal  question,  tlsKfc^  I 
aa  to  the  true  oonstrucUon  of  that  deed,  iduA  itl 
ecribed  in  the  declaration.  It  is  conteided,  (• 
plaintiff,  that  the  defendant  eovenantsd  Blia4flli)|| 
pay  to  the  plaintiff  1700/.  on.  or  before  the  Utklfl 
]847,.and  lOOBL  on  or  before  the  Uth  DeenHV 
It  is  submitted,  that  neither  the  woidt  "hf  mt 
of  the  aaaeto  of  the  said.  Jamca  Bain,,  deoM^  | 
any  other  porta  of  the  dead,  dascdbad  n.  tts  Ml 
tion,  sliew  that  the  payment  of  thaae  mum  w  til 
pend  upon  the  existence  ^  asaeta  of  Jsomi  Bd% 
those  amounts,  in  tlie  handaof  the  defimdant, 
daye.  If  it  u^aan  to>have  bam  the  inlaBticaiiCl 
paxtiea,  that  uie  payment  should  so  dspmd,  asdi 
the  axiatencs  of  aseatrwaa  a  condition  pw«d*»U 
ought  to  have  been  averved;  but  no  sa^  intfrtian 
pearL  Thie  caae  is  within  that  role  of  aat^a^ 
which  saya^  that  where,  upon  the  whole  iutnmtaj 
appears,  tlut  a  day  is  ajipointed  for  the  mjmHSi 
money  by  one  party,  but  no  time  is  fixedfoTtb«| 
formance,  ^  the  other  party,  of -Chatirtiichijtbea 
sidsraUon  for  tiie  payment  so  tiiat  the  p«Aiail 
of  the  conrideiation,  lor  aU  that  appiH%  B«f 
eithn*  befoss  oe  after  tha  day  appoints  fat  At 
meat  of  the  mon^,  it  moat  be  wen  to  Ittw  ' " 
intention  of  the  purtte^  that  the  wonm 
mosie^  waa  absolute.  ( Pordo^ t.  Celt,i  Vm — ^ 
320  a,  n.  (4)).  Ho  doubt,  the  Court  nurih^w 
whole  of  the  inetromoit,  in  order  to  ass  flai**^ 
of  the  partiea.  But,  upoai  so  dun^  it  ly^* 
James  Bain,by  hiewill,kAan  anmiit;  teni^|B 
If^acieetoall  hkeons;  that  the  dcfeodsnt  wisHU 
ecu  tor;  that,  after  hia  death,  and  beftn  A* 
payment  of  die  l^taciao,  two  of  hisaoas, 
and  another,  Altered  into  a  trading  peitacwyw 
Forbes  &  Co.,  and  bound  themselws  to  w  **Vf2 
sums  of  moner  on  specific  danu  nam«f,<a  bh* 
March,  1847,  ud  on  theUth6ae«aber,lM7; 
pariisa  agned  that  liia  defendant  wodd  bavanM 

money  to  pay  those  aums,  in  biahsndi^&aBdnMi 
at  those  daye;  bat  that  it  was  unlikely  tlfj^ 
fendantahould,  by  thoeedays,ba;vedetaioiiBcdM 
the  amount  of  aaeets  would,  in  Uie  end,  joati?  ^ 
having  paid  that  amount  to  the  two  aons;  tw  n« 
eeaen^al,  neverthelea^to  the  tweaooa,tbet  the? 
huM  the  roonev ;  that  thereupon  the  drfwlmt  igi 
at  all  events,  to  let  them  have  the  money  ^^^V^ 
at  the  time  they  wanted  it,  and  to  mo  the  f""*  J 
assets  not,  in  the  end,amoantii^  tothe  ""^  *TrS 
vanoed  for  them ;  but,  in  order  to  g™"^.™™!; 5 
defendant  took  their  covenant  to  rqiay  am  • 
ference  between  what  he  had  pud  for  pen 
was  due,  and  a  covenant  to  inoemoi^  him  «a>'>"1 
thing  he  might  sufler  on  the  part  of  o**"" '^B**!!*! , 
the  defendant's  was  not  a  promise  to  psy  the  awj^ 
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11^  pmaHag  to  do  hb  daty  u  execQtor^  and  the 
«MBBts  of  mdemni^  made  to  him,  and  which  an  ab- 
itee,  wwe  also  aaeleas.  Then,  there  ia  a  covemnt  hy 
•(■other  to  releaM  ahaolntelf  the  payiDent  of  part  of 
^nsoitj;  does  not  that  ehew  that  the  defendant's 
mt  was  not  confined  to  a  payment  oat  of  the  as- 
Tbe  usertioD,  that  the  money  will  be  paid  ont  of 
katax  Aisd,  does  not^  neoessaiily,  make  the  exist- 
ftiirthat  fimd  a  condition  prMedent  to  the  payment. 
[  of  the  assertion  is,  (Isfbidant  wilt 

appointed,  ont  of  diat  fond,  if  it  exists 
■t  if  it  does  not  exist,  he  still  undertakes 
,ataD  mnte.    iSmeock r.  JBbi^$OH,  4  'Bing, 

In  lopport  of  tiie  Tnle.-^lTo  doabt  the  ma- 
■tion  is,  as  to  the  c<MMtniction  of  the  deed,  as 
the  dsdaiation.  The  defendant  cotitends,  that 
ooffht  to  hare  aTened,  and  prored,  that 
sufficient  aneta  on  the  ISth  December,  1847, 
the  defendant  to  pay  the  money  required, 
side  treat  the  defnidant's  oovenant  as  if  it 
rnnuise  to  lend  money;  but  the  defendant 
1  to  lend  his  own  money;  he  was  asked, 
tion  of  nceiving  an  Indemnl^  for  the  risk 
ii^  in  so  doinf,  to  adraooe  to  the  plaintiff, 
stdmary  time  of  administration,  a  pert  of  the 
^aey,  ont  of  the  estate ;  and  be  promised  to 
terms  answering  to  those  in  which  he  was  re- 
.1»  money  was  to  Iw  p^d  at  a  Uroe  spedfied, 
iobe  jiaid  ont  of  the  aaseta,  no  less  than  than  if 
bs  paid  at  the  ordinaiy  time  of  administration. 
:  wu,  that  the  defendant  shoold  pay  out 
which  he  might  have  at  the  days  specified, 
any;  and  that  he  shoold  be  repaid,  if  it  should 
in  the  cmd,  that  he  had  paid  to  the  plainttfT 
ImtWr  mora  ttian  tbair  share.   But  tlie  pl^n- 
ha«e  riiewn  that  there  wen  useta  on  the 
iber.  If  the  oovenant  be,  as  is  pntended  on 
the  words    hy  and  out  of  the  assets  &o." 
~  tboae  words  had  been  found  in  a  pro- 
woold  have  rendered  it  void,  because 
lAawH,  that  the  pqrment  was  to  be 
l^wWnrtar  ftmd.  Ttaaj  mm  tlw  Mme  thing 
^emunrtof  iadeBM^lawitnelesi.  Tiu 
'itii^tfaa*,  1^  in  tiw  nmlt,  It  ahoold  appMr 
'  Dtet  had  p«ld  the  pMntHTniDn  tiuui  fats 
■arts,  the  phdntilF  would  indemnify  him 
uencOT  of  stfdia  deraatavit. 
.  J. — ^It  appean  to  mcL  ^lat  the  de- 
Boaut  WBs,  aa  aDsoluto  promise  to  pay,  on 
d^jr,  at  all  erents.  Itistroe,  tiiat,aoeord- 
Mnstractton,  the  wonb  **  liy  and  out  of  Ae 
'  mi^it  as  well  have  bem  omitted ;  yet  it 
■a,  laoaing  at  the  whole  of  the  deed ,  that  they 
■oAsieBtlv  strong  to  oonftne  the  pramlsed 
I  s  psrtiemar  fiind.   Then  is  an  ncprcss  indem- 
to  the  defcndant  agunat  any  losa  which  he 
II  byreaaen  of  the  anrta not  being aalReioit 
him  the  very  mm  he  pronAns  to  advanoe. 
»alsB  a  evraoant  to  wlsase  the  dafendut  abso- 
bsm  Quj^ymehl  ot  part  of  the  auMitr.  Then 
|nnd  foraaoh  corenanta  as  tbeae  in  his  ferour, 
«■  aot  to  MT  this  money  absolutoly. 

IK,  Jj~-wt  must  eomna  outselves  to  the  in- 
dsseribcd  la  the  dedamthm.  Prom  that,  it 
,ttat  than  were  Iwades  left  to  all  the  brothers 
Itasiily;  that  the  staan  of  each  brother  would 
■I  mfm  the  amount  of  sascts  ultimately  noovered ; 
^  ahdntiff  dennd  to  have  two  sums  of  money 
W  a  speciic  object;  and  that,  thenupon,  the 
^lIuisBt  Hnea  to  adraDoe  those  sums  npon  two  ape- 
^■i  dsfi.  Be  saya,  no  doubt,  that  the  money  is  to  be 
%U  sot  of  the  assets;  but  he  has  not  sud  so  in  such  a 
Wmt  as  to  make  the  payment,  at  the  days,  dependent 
1^  die  eziitenee  of  assets  at  those  days.   He  only 


aoeertdns  the  fhnd  ont  of  whidi  the  money  wQl  ulfi- 
matoly  come.  The  promise  to  pay  at  the  day  appointed 
is  absolute ;  and  then  is  a  corresponding  promise,  that, 
if,  in  the  result,  that  payment  shall  appear  to  hare  beoi 
luger  than  the  plaintiff's  shan  of  the  assets,  he  wIU 
npay  the  defendant,  and  indemnify  him  from  the  oon- 
sequences  of  what  he  has  done. 

CoLBRiDOB,  J. — In  order  to  constme  this  instrnment, 
we  mast  look  to  the  particular  object  of  the  parties. 
The  plaintiff  had  undertaken  absolutely  to  pay  lOOCV. 
on  an  appointed  day.  The  funds  out  or  which  he  ex- 
pected to  rdse  the  mon^  were  in  the  hands  of  the 
deftodant.  The  platnttK  therefon,  desired  that  the 
defendant  would  undertake  to  produce  1000/.  m  the 
day,  on  which  the  plaintiff  had  promised  to  ft. 
The  defendant,  however,  was  uneert^,  whether.  In 
the  end,  the  pluntiff*8  shan  would  amount  to  1WSL. 
The  defendant,  however,  underUkes  to  pay  that  sum 
on  tiie  appointed  day.  If  the  plaintiff  will  undertake  to 
hold  him  harmless  from  the  consequences,  in  case  the 
pluntiff's  shan  should  not  eventually  be  ViOOl.  That  a 
fund  should  be  mentioned  was  natural  enough,  beoause 
there  was  a  fund  out  of  which  the  plaintiff's  money  Wis 
eventually  to  come.  The  request  of  the  plaintiff  wsa, 
that  the  defendant  should  undertake  to  provide  a  cer- 
tain sum  on  a  certain  day ;  the  danger  of  that  to  the 
defendant  was,  that,  in  the  result,  the  plaintiff's  shaft 
of  the  estate  would  not  amount  to  that  sum ;  It  waa 
against  that  danger  the  defendant  took  his  Indemnity, 
and  tliat  Indemnfty  in  this  deed  shewB  that  the  da^ia- 
anfs  promise  was  absolute. 

.WiuBTMAN,  J. — I  am  also  of  opinion  Chat  the  defend- 
ant's oovenant  was  absolute,  and  not  contlnsent  ap<Ai 
the  existence  of  assets.  The  question  is,  whethw  we 
can  see,  on  these  pleadings,  that  the  plainUff  ou^ht  to 
have  averred,  that  then  wen  sufficient  assete  in  tbe 
defendant's  hands  on  the  10th  Deoember.  It  seems  to 
me,  that  the  reeitah  of  the  deed,  as  stetad  In  tlie  de- 
claration, amount  to  an  admisdoin,  by  the  definidan^ 
that,  already,  at  the  time  of  soaking  hb  protnlae,  he 
had  noelved,  or  that,  by  the  10th  Haroh  and  the  Ulh 
Deoembar.  he  must  nceive  sufficient  assets,  out  at  the 
aatsto  of  Jmnsa  Bain,  to  enable  him  to  pay  the  vUntlfl^ 
on  those  days,  the  suma  apmrfnted  to  be  paid  ta  Ua. 

tiwrefon,  ponlaed  abaMutaly  to  pay  the  auns  m 
tboaa  days^  tucug,  at  the  same  tin^  an  ahacdnte  core* 
nant  of  indemnity,  in  ens  tfaoos  snnu  should,  in  the 
result,  turn  out  to  be  laigor  than  the  plu^iff*a  abaiev— 
EtUe  diteharged,  ^, 

BikSTSa  TEBM. 
Foun  •.  Vmam^^prtl  SO. 

to  erect  the  Buttingt  for  Ike  IEZmSmw  />r  tAe  Bon^ffk 
of  H.,  as  btjfyn  with  AUervUoru,  for  W.  lOf.,  If  f«- 
teivino  the  Wood  bad  again.  After  the  EleMm  mm 
«id«^  the  JM  carried  Die  Wood  ^  Oe  ffuHii^ 
emy.  Tn  Aamatrndtfar  not  rt^imhig  (he  Wood— 
Beldj  firtt,  that  Defendant  wot  bound  to  retwn  fli 
Wood^  hrpiatinaAe  HntHnge         into  lie  Foam' 
tion  ofPiaintif. 
Seeondfy,  that  Endenee,  cAof,  on  former  (keasiotu,  IIOM 
who  put  up  the  JIvetings  toot  them  downy  wae  net 
admutiile  under  the  Wordt  **  aa  befbre^  tnoMwdl  Of 
thty  related  to  the  Mode  of  eonOruetutg  the  Huetinffif 
and  not  to  the  Remooal  of  them, 
nirdfyt  that  the  Agreementt  v^ieh  wae  produced,  m 
Notice,  fy  Defendant,  wae  admiteiNe  ^  I^attaff, 
without  calling  the  aubtcrHnng  Witneu. 
Assumpsit. — The  declaration  steted,  that  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the  plaintiff 
should  make  and  erect,  in  the  town  and  borough  of  Har- 
wich, in  the  county  of  Essex,  certain  erections,  oommoi^y 
c^ed  "  hustings,"  for  the  pnrpoees  of  a  certun  eleotion 
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of  a  mflmber  to  Beire  in  Parliament  for  the  uid  borough, 
and  should  find  all  the  labour  and  materials  in  and  about 
the  erecting  of  the  oaid  hustings  for  the  sum  of  191,  lQa.» 
and  that  the  defendant  should  the  sum  of  19/.  lOe. 
for  such  labour  and  materiaU  within  a  reasonable  time 
after  the  ttirmtnation  of  the  election,  and  should  return 
the  Tood  that  had  been  employed  in  and  about  the 
maktng  and  erecting  the  audnustings  within  such  rea- 
■onable  time  as  last  aforesaid.  Averment  of  mutual 
promises.  Breaehf  that  althoueh  a  reasonable  time 
after  the  termination  of  the  saidelection  for  the  pay- 
nent  of  the  sum  of  iOMQi^  and  for  the  defendant  to 
letnm  the  said  wood,  had  elapsed,  nevertheless  the  de- 
ftndant  had  not  paid  the  said  sum,  or  any  part  there- 
of; and  the  defendant,  further  disregarding  his  eaSd 
agreement  and  promise  in  tliat  behalf,  did  not,  within 
a  reasonable  timv  after  the  termination  of  the  said  elbt' 
tion,  or  at  any  other  time  whatever,  return  to  the  plain- 
tiff the  said  wood.  First  plea,  to  the  first  count,  non 
assumpeit ;  third  plea,  to  the  second  count,  except  as  to 
19/.  lOf.,  non  assumpnt;  fourth  plea,  to  the  second 
count,  jM^ment  of  19/.  10».  into  court,  and  that  the 
plainUfr  hisd  not  sustained  greater  damages.  On  the 
fauL  before  AVightman,  J.,  at  the  Spring  Assizes  at 
Chumaford,  it  appeared  that  the  pUntKr  put  up  the 
hustings,  and  that,  as  soon  as  the  eleeUon  was  over,  the 
fishermen  rending  within  the  borough  claimed  the  ma- 
terials of  which  the  hustings  were  constructed  as  their 
psrqnidtej  accra^ing  to  an  alleged  custom,  and  they  as- 
serted their  clum  by  breakuur  down  the  hnsUngs  and 
carrying  away  the  wood.  Upon  notice  to  produce 
from  the  plainUfF,  the  defendant  produced  the  iijllowing 
tender  of  the  plaintiff : — 

'*  I,  James  Fuller^  will  take  the  hustings  of  the  ftn- 
saing  election  as  before  with  alterations,  at  10/.  lOa^  by 
roteiving  the  wood  back  agun." 

This  tender  being  accepted,  the  plaintiff  signed  the 
following  memorandam  of  agreement,  which  was  also 
produced  by  the  defendant,  upon  like  notice: — 

I  hereby  agree  to  erect  the  hustiI^^  for  the  ensu- 
ing election  for  the  boroug^i  of  Harwich,  and  to  find  all 
labour  and  materials  Cm  the  same  for  the  sum  of 
19/.  lOf.,  as  set  forUi  la  mj  toider  for  that  pwpose 
hereunto  annexed. 
**  Dated  the  S8th  day.  of  Hanh,  1848. 

"  Witness  «  Jawes  Vdllkr. 

"Ed.  CaxruxVf  Town  Clerk." 

It  was  olneoted,  for  the  defendant,  that  the  contract 
oooldnotM  i«ad  bTtha  plaintiff  without  calling  the 
attaating  witneea;  tue  learned  judge  admitted  it  not- 
withstanding,  on  tlie  ground  that  Uie  plunUff  took  or 
daimed  an  mtmst  in.  lU  It  was  then  omtoided,  lor 
the  defendant,  that  he  was  not  bound  by  the  contract 
to  return  the  wood,  and  that  the  plaintiff  should  have 
himself  removed  it  as  soon  as  the  election  was  over ;  and 
evidence  was  ofiWed,  (hat  at  former  elections  the  per* 
sons  who  contracted  to  put  up  the  hastinss  took  them 
down,  which  evidence  was  contended  to  be  admissible, 
under  the  words  "  as  before**  in  the  agreement,  to  shew 
thnt  the  wood  was  intended  to  be  received  back  in  the 
same  manner  as  on  former  elections.  The  learned  judge 
thought  that  the  words  **  as  before**  referred  only  to 
tbe  mode  of  erecU<m  and  the  alterations  mentioned 
in  the  tgnummtf  and  niieeted  the  evidence;  and  be 
held,  that  the  defendant  was  bound  to  put  the  plaintiff 
in  possession  of  the  hustingi^  or  to  secure  for  blm  art'  oj^ 

gtrtnnity  of  removing  the  wood.  A  verdict  was  given 
r  the  plaintiff,  leave  bting'  resoved  to  the  defendant 
to  move  to  enter  a  nuunit.  In  the  following  Easter 
Term*, 

iSIa^  Seijt,  movad  for  a  ruk      accordingly,  «r  for 

*  April  18,  before  Pttteeon  and  Erie,  JJ.  Lord  Denman, 
C.  J.,  and  WI|^toiaD,  J.,  were  ^Mentooaceoont  of  illness. 


a  new  trial,  on  the  ground  of  the  improper  recep 
of  evidence  and  the  improper  rejection  m  eviduK 
First,  the  defendant  was  not  bonod,  ander  the  < 
tract,  to  take  down  the  hustiags,  aod  restore  tbe  i 
to  the  plwntiff ;  nor  was  the  defendant  boend  to  poi 

Elaintiff  in  a  condition  to  take  the  wood.  Tbe  pUi 
ad  the  same  protection  of  the  law  which  any 
has  whose  property  is  in  tbe  same  situation  si  the '. 
tings  in  this  case.  LEHe,  J.— Where  goodi  cootn 
for  are  unfit  for  th^  Intended  purpose,  it  is  s 
for  the  jury  whether  the  vendee  has  n«d  tbem  far 
than  was  necessary  In  order  to  ^ve  tbem  a  Ur  trii); 
notice  to  take  them  back  is  equivalent  to  letnnuBrti 
iOieU  V.  SmUh,  1  Stark.  107).  If  a  man  Ai 
tnre  for  his  house,  though  it  is  for  the  vMMa 
take  it  back,  the  person  who  hires  is  to  keep  it « 
the  Ume  arrives  for  taking  it  away.]  Sccmli, 
evidence  rejected  was  not  evidence  to  vary  or  coobii 
the  contract.  Thirdly,  the  defendant  did  oot  g| 
any  interest  under  the  contract,  furtbeithaalU 
contended  that  he  vras  not  bound  by  it  to  pay  mm 
W.  lOt.  [JSrle,  J.— The  defendant  cUimedtiad 
the  hustings  under  the  agreement.]  The  ^^oM 
tbe  general  rule,  icquiring  that  an  attesting  wimj 
an  instmment  shall  be  culed,  applies  only  vim 
party  dums  an  interest  under  it,  eusting  at  ttij 
the  cause  is  tried.  [PotfeMW,  J.— It  is  mUeoAM 
instmment  at  any  time  would  have  giroi  tlie 
right  of  action.J  Suppose  the  defendaot't  ' 
been,  that  the  instrument  had  never  been  exi 
him.  [He  cited  Rtarden  v.  JVinler,  (5  Ibn. 
204),  and  Collint  v.  B^vntum^  (1  Q.  B.  Bcp. ' 
Jur.  fi30.]  [Amewn,  J.— In  Cciihai.B^ 
instrument  had  nothing  to  do  with  tbe  mbjeci 
of  the  suit.]  Ot.  tdr. 

pATTEsoir,  J.,  now  delivered  the  jndgnMat  # 
Court.— We  think  that  there  is  nognnud  fbril 
suit  in  this  case.  Tbe  declaration  alates  sa  acntf 
by  the  defendant  to  return  the  wood  of  the  ua 
v^ioh  the  plaintiff  put  up.  The  docsnwat  jl 
evidence  has  the  words,  **  by  reoeiviag  the  vmJ 
again."  Nnther  the  declaration  nor  the 
mean  that  the  defendaat  was  t«  be  at  IW< 
taking  down  tbe  hustings,  and  sendbg  w 
to  tbe  plaintiff,  but  o^y  that  he  was  t«  i 
wood  by  putting  the  hustings  safely  iato  (bi , 
of  tbe  phuntiff.  Ha  did  not  do  so,  for  tbe  wi^m 
he  ought  to  have  omtrolled,  carried  the 

Application  was  made  for  a  new  tri^  oa  aocoSH 
the  rejection  of  evidence.  What  wss  onred  wm  )■ 
that,  on  former  occanona,  those  who  put  np  thsll 
Ungs  took  tbem  down ;  and  it  wss  oooteoded,  IMJ 
words  "  as  before.**  in  the  present  cmttsct,  miMf 
evidoMe  admissible.  We  are  of  opinioD,  tbtfW 
words,  which  are  accompanied  by  the  words "  ™W 
terationa,"  relate  to  the  mode  of  comtmctiM  the! 
tings,  and  not  at  all  to  tbe  removal  of  "Wi^^ 
therefore,  In  no  way  wanaiUad  the  adaiMM  wl 
evidence  offsred.  ^^J 

Further,  it  waa  contended,  that  a 
to  the  agreement  should  have  besn  eslled.  wa> 
peared,  that  there  waa  only  one  part  vi 
which  was  produced,  on  notice,  by  the  ^"^"""Vu 
tbe  rule,  Uiat,  where  an  instrument  is  pnw'g'a 
party  cluming  an  intereet  under  it,  tbe  ■■■■■ 
witnees  need  not  be  called,  as  against  tbe  pwm 
dncing,  applies  to  tills  case.  It  is  true  that  the  assq 
ant  was  not  seeking  to  enforce  the  ajreene^j  »■ 
very  circumstance  of  this  action  being  bfougnt^ 
by  tbe  plaintiff  shews  that  the  Mbjeci-mstttrd  ■ 
agreement  was  yet  nnsettled ;  and  it  J 
defendant,  a  party  to  it,  had  an  iotcmt  is  n-'*" 
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Cox  i.  Rdv  And  Otinn^Afril  30. 
fcB^pMifa-  A$»amk  mid  loM^  amwPlaiia^§  Oama 
Ci^fo^  aatf  Qwif  k  mptandt  tkeU,  aJUr  Plamtiff 
~  '  wmUa  Name  ana  Place  of  Aboae^  Dtfmdant 
IPtamtifm  o/tke  Field  imto  a  pubiU  Road^ 
«■  tool  amt^  ku  Owt.   Defendant  alleged  tkat 
laclettwmierSeet.31ofatat.lSf2  1Vm.4,e.32, 
r  aUtlei  to  Hotiee  ofAetuHf  mder  Sect.  47 
imtke  Judge  mas  ngkt  m  leavuigit  to  tkejwy 
rJMmdaid  actad  am  tie  BeU^Oat  ke  AadAu- 
imderSUAlSfZ  WiU.  4^  e.  32.  and  wkefher  ke 

-Tlw  finfc  eoant  of  the  deolantion  itated, 
Mndmte  luanAfdian,  to  wit,  on  &o»  with 
I  umf  uautlted  the  pUntiff        and  with 
I  arms  msed  and  took  away  ftotn  the  pluntiff 
1  certificate  or  licence  of  the  plalnUff,  to  wit,  a 
;|nM  ceitiScate,  for  a  certain  year  therein 
l»  wi^  A.i>.  1848,  and  bearingr  date  a  certain 
!       thomn  mentioaed,  to  wit  &A.  abo  a 
I  of  the  pbdnUff ;  nich  certificate  and  gun  of 
r  bu^  rcHwctiTely  in  the  popeerion  of  the 
;  the  time  they  were  eo  leepectirely  seized  ae 
.ad  beinf^  of  great  valne,  to  wit,  &c, ;  and 
1  ad  earned  away  the  anie,  and  converted 
'  thereof  to  their,  the  defondante*,  own  use. 
^  for  fiUae  imprisonment.  Plea,  not  roilty, 
.  bae  thereon.   On  the  trial,  before  Parke, 
I  Sgrrey  Spring  Airiae^  at  Kmgston,  it  ap- 
1  the  plMDtiff,  who  WM  a  pobUraB  In  Sontn- 
ig  teken  oat  a  xama  earufieate  for  tlw  cnr- 
went,  with  anotb«r  peraon,  and  a  conple  of 
>ot ;  while  on  their  way  they  tnmed  into  a 
larki,  and  the  defendant  Beid  came  Dp, 
the  {daintiff*!  name  and  addren :  the 
hie  name  and  addreei,  and  produced  hb 
.»ae :  the  defendant  Beid.  tUaking  that 
•erttficate  did  not  belong  to  him:  or  that  the 
•  iUoaoiy,  hud  hold  of  the  plaintiff  and 
a  eat  of  the  field  into  a  pnhlio  road,  and 
the  Miietanre  of  the  other  two  defondanta, 
Jk  At  the  cloee  of  the  pkuntiflrs  can 
.  for  the  defondanta^  that  the  plaliitUF 
ited,  on  the  ground  that  he  had  not 
«f  aenra,  in  pomanoe  of  sect.  47  of  stat. 
^  c  32,  by  which,  for  the  proteotion  of 
-i|in  the  execntimi  of  this  act, » i«  raaeted, 
■tfiiuu  and  proseentions  to  m  contooieed 
on,  for  anythii^  done  in  pmmanco  of 
1m  and  tried  in  the  county  where  the 
wniniiHid  &c ;  and  notice  in  writing  of  mch 
*  of  the  eanss  thereof,  shall  be  given  to  the 
calendar  monUi,  at  least,  before  the  eom- 
tbe  action," &o.  Tbelearnedjndge  thought 
dtfondaats  were  Kke  magistratea  acting  under 
ef  Plsrliament,  in  exeeutifm  of  their  duty,  who, 
•aeeeded  their  duty,  would  not  be  liaUe  for  the 
withaat  a  notice  in  wriUng  beiiw  first  nven  them 
'-tioo  heought,  in  order  that  they  might  tender 
and  be  dineted  the  jury  to  say.  If  the  de- 
hoofc  fide  hitended  to  act  undo:  the  Game  Act, 
ther  thcT  helieved  that  they  were  so  acting, 
TMsenahfe  ground  for  so  helieviiw.   The  jury 
J  considered  that  the  defendants  nad  no  right 
any  the  gun,  bat  that  the  defendants  believed 
acting  under  the  Game  Act.   Upon  this 
s  learned  judge  directed  a  verdict  to  be  en* 
the  defendants.    In  the  following  Easter 

t  moved  fat  a  new  trial,  on  the  ground  of  mls- 
-In  an  action  for  a  malicious  prosecution,  it 
the  judge  to  determine  whether  there  was  rea- 


,  bdbie  httesoD,  Colerii^e,  lod  Erie,  JJ. 
C.  J.,  wee  abesut  en  aeeooat  of  illaest. 
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sonahle  and  probable  cause.  {Panttm  v.  WiUiamt^  In 
error,  2  B.  Rep.  169).  Whether  the  defendant  had 
reasonable  grounds  for  his  belief  is  m  much  a  matter 
of  law  as  reasonable  and  probable  cause.  {ErUyS. — It 
is  clear  that  the  judge  thought  the  belie?  reasonable, 
because  he  directed  a  verdict  Tor  the  defendants.^  The 
31st  section  of  stat  1  &  2  Will.  4,  c  32,  does  not  pro- 
tect the  defendants  for  the  assault  upon  the  plaintiff  in 
the  public  road.  {OoUriige,  J.— In  ScarA  v.  Qardaurf. 
(A  0.  &  P.  38),  Lord  Tenterden  held,  that  the  demand 
of  the  game  oertificate,  under  62  Geo.  ^  c.  8%  waa 
sufficient,  though  not  made  on  the  land,  if^it  waa  made 
immediately,  and  so  u  to  form  part  of  the  same  traus- 
aoti<Hi.  Excess  may  not  ttkt  awav  the  protection  of 
the  statute/)  That  depends  upon  wnether  the  excess  Is 
some  act  at  the  same  Kind  as  that  which  is  protected 
by  the  statute.  [He  cited  Lammt  r.  SoMkaitAji  Hee. 
&  W.  416) ;  Hoplme  v.  Crowe,  (4  Adol.  &  £11.  774^ 
777);  Edge  v.  Parker.  (Z  B.  &  C.  697);  Hugkea  v. 
BueHand,  (16  Mee.  &  W.  346  ;  10  Jur.  884) ;  Kitie  v. 
Eeerthed,  (10  Q.  B.  Rep.  143 :  11  Jur.  673) ;  Eliot  r. 
^/2ni.(lC.B.I8).3   WoMdm,  J nhmi  to  W^er 

7bil«,  (9  East,  3M).3  Oar.  adv.  mUt. 

Ptxtmat,  J.,  now  deliversd  the  judnnent  of  the 
Court^In  this  case  the  learned  judge  left  It  to  the  jury 
whether  the  defendants  acted  on  the  belief  that  they 
had  authority  under  the  stat  1  &  2  Will.  4,  c.  32,  and 
whether  they  had  reasonable  ground  for  that  hdieE 
We  think  that  he  was  right  in  so  laving  the  questhm, 
under  the  cireumstanca  of  this  case.  It  is  not  a  que^ 
tion  of  reawnable  or  probable  cause,  m  a  to  he  within 
the  decisions  that  the  Court  and  not  the  jury  wu  t» 
decid^  but  a  simple  quwtion  of  bona  fldea^  w  u  to  «i- 
title  va»  defendants  to  notia  of  action. 

The  learned  judge  is  atisfied  with  the  verdlel,  and 
the  nla  must  be  refused.— rtfuted. 

TBINirr' TERM. 
Ba  parte  Baldwih.— J^hm  11 , 
Wiert  a  Permm  it  brought  btifinv  Juttiea,  in  partuanet 
of  Sect.  17  of  Stat.  11  Sf  13  Piet.  e.  42.  charged  wUk 
Peijmy  in  a  Suit  in  lie  Eederiattieai  Court  for  prov- 
ing a  WiUy  wkiek  waa  eppoted,  it  it  no  Cmmnd  for 
doeliming  to  hear  tie  ChaiTfe  Oof  tio  Suit  in  Ike  BeeU- 
eiattieat  Court  ie  pending. 
7%e  Buie  for  a  Mandamut  to  Juitim  to  hear  a  Charge 
agaimtt  a  Permm  brought  b^/ie*  them  is  not  a  Bute 
Msoluts  in  the  first  Instance. 
Pashiff  moved  fur  a  writ  of  mandamus  to  Tbeo- 
philns  Hastings  Ingham  and  John  Robert  Tennant, 
Esqrs.,  two.  justices  of  the  West  Biding  of  Yorkshire, 
commanding  them  to  hear  ovidena  upon  a  chaige  of 
-  rjury,  preferred  hy  William  PmrtoD  Baldwin  agunat 
argaret  Brown,  under  sect.  17  of  stat.  11  &  12  Vict 
e.  42.   It  appeared,  fmm  the  affidavit,  that  a  suit  had 
been  ammenced  In  the  EeeledasUcal  and  Prerogative 
Court,  at  York,  for  proving  the  will  of  one  Jobn 
Baldwin,  deceaeed.  in  which  the  said  Margaret  Brown 

Sve  evideoa.  The  proof  of  the  will  wm  oppoeed  by 
e  s^  William  I*rmton  Baldwin,  and.  after  the  puh- 
liaUon  of  the  evidena  in  the  suit,  he  lud  an  in- 
formaUon  on  ath  before  the  said  Thaphilus  Hastings 
Ingham,  ^lainst  Margaret  Brown  for  peijuty ;  where- 
upon Thaphilus  HMtinn  Ingbsm  rantM  his  warrant 
for  her  ^preheudon,  and  she  vras  orooght  up  before 
the  aid  two  justica  on  the  28th  May  last,  on  the  said 
eh«^  Copja  of  the  evidence,  fomidied  fk«m  the 
Prenntive  Court,  were  in  the  poasorion  of  the  %Wa- 
nia  of  both  partia;  and  Joapn  Buckle,  the  deputy- 
registrar  of  the  Ecdenastial  and  Prerogative  Court  at 
York,  who  had  taken  the  evidena  of  lUfgaret  Brown, 
duly  proved  that  the  evidena,  alleged  to  have  ban 
falsely  sworn,  had  ban  legally  taken  on  atb,  and  by 
ampetent  authority.  Several  witnessa  had  been  suni- 
moned,  and  were  pxeeent,  to  prove  the  flinty  the 
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'«Tf9inice  given  by'Hoiaant  Brawn.  One  of  Ae  teii 
futioes  inquired  in  wnat  Btig«  tiie  procM^i^  In 
Vi9  Eocleuastical  Court  and  iriwtliBr  Bfa^vret 
Brown  would  be  wanted  again  to  jlrt  evidence  in  the 
'fsuae  pending  there  •  whereupon  JoKpb  Buckle  stated 
that  the  snlt  would  hare  proceeded  to  senteiioe  had 
not  WOltam  Preston  Bstldwm  exoepted  to  the  cn£t  of 
Haigaret  Brawn,  and  that  he  £a  not  see  how  her. 
evidence  could  asain  be  required.  The  JustiDea  de- 
dlned  to  proceed  mrther,  on  tlie  gnmnA  l&t  it  would 
1w  improper  fiv  tiicm  to  Inteilbre  In  a  matter  mndiiv, 
anoOier  court  and  fn  which  that  Court  woold  ham, 
to  pronounce  a  deddon;  htft  thejr  dedand that ihi^ 
immtd  gladlv^act  Iniho  matto^  if  they  were  Anet«l 
Ho  do  BO  the  authority  of  thw  Court.— This  is  a  ju- 
-Tiadiotioa  vested  in  the  juBttoes  by  sect.  17  of  aCat. 
-n  &  ISTict.  e.^.  There  is  no  authority  as  to  ttie 
tinmctiOT  in  the  ecdlestastieal  oonrtB;  bat  '^e  Court  of 
'Chanoery  always  dedrae  tiiat  aproflecution  tar  peijai?, 
faurtitirted  agunst  a  person  who  naa-depoaed  in  the  smt, 
'Shall  proceed  pending  the  suit.  (Lord  Thnrlow,  In 
HU  V.  Chamberlain^  2  Dick.  484 ;  and  Satl  Fent^ 
JUamamarOf  1  3rown.  419.  and  note,  lb.)   In  SHrat- 

Sdr.  Or^M,  (1  Ball  &  6.  294\  Lord  Mamieia  said, 
.'jSBS^,  that  it  was  matter  of  rinit,  and  in  ftirflutanee 
pnfahe  justice,  to  grant  an  ap^iestion  to  take  an  an- 
Bwvrof  I9ie  defendant  off  the  file,  in  ordertopraferan  in- 
ffletment  for  periw^i^ahiit  libn.  The  Ecclesiastical 
*Coart' was.  In  thw  e»e,  exetdfiiur  eontentibus  jurladie- 
"flon,  because  the  procf  of  the  WW  vraaoppoeed.  IXord 
3>mman,  C.  J.— Then  Is  nothfaw  In  stU.  II  &  IS^Vlet. 
"t.  42,  which  makes  it  Imperative  on  tS»  juUees  to 
liear  the  ehoige,  if  it  was  not  Imperative  naanjlum  to 
do  BO  before :  the  statute  oidy  directs  how  the  prooeed- 
fiogs  should  be  conducted.  Bat  I  think  It  is  Tsry  de- 
niable, in  all  easea,  that  (he  prosecutor  should  go  mfbie 
the  justices;  and  the  statute  seems  to  take  for  granted 
that  the  charye  will  be  preferred  bdbre  justices.  !eV£;,  J. 

If  the  justices  think  that  the  prosecution  for  perjo^ 
is  instituted  fta  a  collateral  purpose  Hh^  veiy 
decline  to  Aiooeed.^  In  this  csae  the  jnsticea  de- 
dined  to  proceed  only  on  tfaenonnd  OaA  they  ought  not 
to  hear  the  charge  penffing  tneaBltin  the£«elesiastical 
"Court :  they  only  wish  to  have  the  anthorify  of  this 
Court  for  proceediog.  act  of  hearing  evidenoe 
1»Ing  a  mi^sterial  aetyflu  pnwttoe  Of  the  Comt  is  to 
iBBUe  the  writ  at  once. 

Lord  Denman,  C.  J.— We  camot  sOT'that  tfie  jus- 
'fiees  hear  miutsterially  and  deddejadici^ :  the  mind 
vrast  go  along  with  both  acts.  We  oannot  separate 
*the  one  part  of  the  proceeding  from  the  other.  Ton 
'may  take  a  rule  nln,  with  an  intimation,  that,  unless 
there  is  something  veiy  peculiar  in  the  cose,  we  think 
^that  the  jusUcea  ought  to  hear  the  evidence. 

Pattssok  and  Eki^  33^  concurred  *^J2vfe  nin 


BAIL  COUBT.— &LMn  Tanib 

Bun  e.l^cBvr,  tta  'On  Mhtter  of  a  Plaint  hi  the 
^mn^  Oonrt  cn  Bertfyrdditre).— Jin.  19  onif 

Vmi^  Cm*,  JMittietim  of— Sect.  122  ^  jfititt.  0  ^  It) 
TA*.  e.  96^Prohi5iti<m. 

^Uimiff^  ihe  Plaimtif  md  the  D^tndmt  hotk  retide 
4iiitAinthtJtiHstUctiomi/a  Com^  Court.  ^  PnpoffM 
MoughttobenooMredtmubr      IWmd  Semm^m 

Warramt  (/  Prntntion  camtot  he  awwtfsJ,  tie  QUI 
SeOion  hating  no  Seferenoe  to  CaeeM  tmtUr  Sect.  122. 
V  A  plaint  wae  lovied,  in  the  oomt^  oonrt  of  Hert- 
fsrdabire,  to  obtain  poaseauon  of  certain  landa,  undo* 
the  123nd  secUon  of  the  0  &  10  Viot.  «.  «fi.  Both 


*  C<4eridge,  J.,  was  »t  the  Sltdngs  Id  Loodon. 


the  pl^tiff  and  tte  ddbadrat  wen  ttsUat  wl 
-the  juriaaiotion  of  the  eout,  bnt  the  \ak  ia  1 
tion  wm  situs**  T^tthmst  4bB  jnriefiotian.  0« 
baaKfaiK  of  the  plaint,  jadgmvt  wu  rina  fti 
plafait^  althoagk  ft  vras  olgeoUd,  flNt  fte  ochI 
no  jorisniction  to  ontertiintte  natter.  A  vsa 
possession  was,  howevo^  isRiad;  wbmnna  da 
sent  Tide  mm  obtwwd  to  riurw  aaosi  inw  t  m 
pvobiUtienjftoDld  not  iasoeto  the  jadgsofttiU 
topMltiblt  himitanL  praeeedlagwftsrintkM 
^mnmt  whieh 

Abf  A>r  now  / J«b..S»)  ah  lil  aaMiii— Thi  aU 

UnL,  wbattiar  tba  doabiaa  of  tealitr^  <9 
that  a  tmaaaat  connei  k»  wmtmmotmimm 
within  the  joritdlotien  of  tiie  oaai^  oavt  «m 
action  k  fcnmght  If  tin  CoaitibeBUUiifi 
is  the  conHsnrtion  to  %e  .piaead  on  Qkt  Cm^gm 
Aot,  eight  out  of  nine  ohmb  in  npiom  tamm 
tried  under  the  act.  It  will  he  aecvMrrlid 
the  sections  of  the  atat.  &  &  10  Tut.  ctt.  M 
eaqiresdy  pnmdo^  that  **  any  swnmeai  n  lia 
oass  may  oe  aerved  out  of  the  distriet  <f  im 
from  which  the  saiae  ahdl  haae  iMad,bTM 
of  any  oonrt  holdan  under  this  acL"  ThM  j 

as^  iHHWMWiii^  flir  athjypiwiiww,**  WOldd  SBRM 

pRMMdingatahcsi  iiBdar  the  ISbid  aastlNL  W 
seolion  aiovidea,  that  a  ouiuaeaB  mf  iMlj 
fistrlet  &t  wfaioh  the  dahndant^or  oosrfttta 
dwells,  or  aawiSB  en  his  basinfi  It  m 
important  to  look  at  Ae  aeetlDa  loDovuig  M 
^viBff  jaiiadiatlon.:  it  ia  there  eontsaylsU^Mj 
deftadant  wo«ld  aoasotiBsaa  asnde  wittwit  lU 
dictien.  After  aaf wring  to  <he  pioessdiagi  iom 
under  swJt.  m»  aaot.  U3  eiuets,  tfat  snoii  itf 
may  heoemed  Mther  pcwoaaljy,  or  ^"^fn 
some  psBon  iNiiw  in,  aaid  ^pneownadiin 
place  of  abode  of  the  penon  so  bowig  vmi 
L«gialatus«  oleady  osnteaqilatad  At  MsiHij 
party  holding  over  behnig  aerved  athianntaiM 
oonld  tlHs  aommons  be  aerred  at  lb*  pl*"  iM 
of  theipMty  lioIdiagoMr,  erir^  oodar  **Pfl 
the  eiBt  aaetion'?  That  aeetion  ■yt"*'*'! 
any  rthe>cegrtm<y  aswanyaaiao»«*jB 
oasB."  Itnav«rva8iiBbaBdedto«iplrt>ff^''l 
thetanemeatwaasilwatoi  It » 
not  IwM  fcaen  aarvod  out  of  the  jDiiiAMig 
by  nCennae  to  the  Slat  asotiesu  l^TfSa 
mean  to  aay  fhat  aauouaoBo  may  >■■*  ^'"'^n 
dlabdst  where  the  ♦snamsnt  my  bsMtasKff 
when  tile  defcndant  dwdlaT]  The  elpsptofj 
Is  teviTC  joriadietieii  in  oasee  whew  the 
withb  tlw  distriet.  Tbm  map  bagathmd  m 
words  of  ^  I20tk  aostion,  which  hmiu  the 
inoB  on  actions  of  luleTin  to  ilie  dMwt  mn 
the  distnw  h  made.  Bad  the  LigiilMaie  a* 
taiu>latsd  that  this  oastion  woold  aot  have  M 
gulated  by  the  atiter  ssatioa^  lefaiirg  to ^h'j! 
aat^s  nridiMa  m  tho  ^m*  when  ft 
levied,  tfaqr  wauU  not  hava  iMrtad  Ab^ 
-MsaotM^  in  Wmmr  t.  (ti  Jsr.« 

Urn  JlranK  H.  S,  ft.  B,  iL,  ft*>w>.^_i! 
•*  Tba  now  ODm^  ooarta  diffm  horn  *" 
fmor  court.  In  thia,  that  jusisditriisii  sttm 
whoa  the  oaaas  of  utasnariaas  bat  adMBi 

ant  is  Tesidant*'*  _ 
XwA,  eontau— The  qnestioa  elnplf  i%  *^ 
judge  of  «  oonnty  aourt  has  jorisifietwi 
lands  lie  o«t  of  tin  district  of  the  cMit  i*" 
he  presides.  No  doubt  the  61st  "IfSj 
eervU  of  vnceas  on  thedefaadant  bf'^* 
other  oonrt.  That  wfeis  only  *»*™Slt« 
rndi  as  aaonmMs;  ftSBbpflnn,(Hrs  J«^)^ 
may  be  served  out  of  theJarlsdictioD.  Sect.  j« 
videe  for  executions,  but  ^iHs  tbejarndi^^' 
of  warrants  BgiUnst  the  goods  and  cfistUlB  «  o»  P* 
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caaes  -mSmm  s  ncmit  vf  OT—ntinTi  shall  hn» 
agaiiat  Ifcfc  gpadg—a  lihitidi  af  aiy  ^pvty^ot 
order  fir  bfa  •QDunitmiiit  duU  bare  mada 

is  act,  and  such  party  or  his  gooil^  ami  chat- 
I  be  out  of  the  jurisdiction  uf  llie  cuiii  t,  it 
Uwfa]  for  the  high  bailiff  of  ths  court  to  send 
Lvamnt  of  execation  or  of  commitment  to  the 
aoT  other  court  constituted  under  tins  act, 
'cause a  warrant  to  he  iseued  thereon."  He- 
al nays  within  the  jurisdiction  of  the  connty 
Tie  otiject  of  the  120tli  section  was  merely 
the  proceedings  to  the  district  of  tlie  county 
tlje  distress  might  be  made,  without  whii'li  it 
b«sen  brought  within  any  county  court  in 
of  whioh  uaM  aie  now  several  gituati'  in 
Thorn  claniwi  in  the  act,  as  to  posfiessiau 
are  copied  from  the  1  &  2  Viot.  o.  74, 
turn  to  josticea  at  polica  oourta.  This 
it  horn  them  to  the  judges  of  the  county 
1%ave  are  no  provisions  whatever  other  than 
'  to.     It  IS  quite  clear,  from  the  123rd 
here  the  premises  are  situate  the  sum- 
be  served,  without  reference  to  the  defend- 
of  abode;  for  it  ia  enacted,  "that,  it  the 
Ac-^t'  of  MiL-h  pei-tion  ^liall  not  be  known,  tha 
■  .'..i:iirij>       Some  conspicuous  part  of  the 
Jt  itiii  over  shidJ  be  dtemed  good  service." 

Cur.  adv.  vttlt. 
uent  day,  after  term,  (Feb.  24),  tlie  fol- 
aot  was  delivered  bv 

for  Kaiji,  J. — Upon  a  motion  for  a 
.  il  ajwaawd  that  tbe  defandant  resided 
juiadjatifHi  oF  tbe  Hcrtfttrd  county  court, 
mnatt  of  which  the  poseasion  was  sought 
oat  of  that  jurisdiebon,  and  that  a  judg- 
lieen  given  for  a  warrant  to  the  bailiff  of 
to  deliver  po^iessioD ;  and,  as  the  bailiff  lias 
to  execute  this  warrant  out  of  his  own  Jis- 
of  opinion  that  the  rule  for  a  {jrobiliiliim 
ideaoeolate.    The  I22nd  section  nntboii^es 
toiiBaea  warrant  to  anv  bailiff  of  the  rourt 
ion.  A  wiirriint  unJer  this  seclion  wuuld 
■J  f  irte  fifViind  tlic  ilistrict  of  the  court.  With 
Ui  warrants  against  the  goods  or  the  jier^nn, 
by  sect.  104,  to  transmit  them  to  the 
'  other  conito;  but  no  such  power  ia 
Aiiqwct  to  wananto  for  voMMaion  of  tene- 
J>  il  not  necessary  to  de«d&  that  the  iBBuing 
WW  ought  to  be  prohibited;  but  it  is  clear, 
tf^lmgat  oeelesi  to  proceed  to  judgment  in  a 
aJhytiye  taueaXma  of  auch  judgment 


eOffKT  OP  COMMO.\  PLEAS. 

IN  BANC  AFTER  HILARY  TERM, 
ff.  MoRaisoN.— y«nc  28,  184!i;  and  Fth.  12, 
1049. 

\io  indemnify — Reslrictite  W ords—CuHStrncthn 
— Jutadmp — B^eader. 
.  who  was  Temmt;  under  a  Lease,  of  a  t'oal- 
,    ItotMe  PtgfmeKt  of  Galwget  andothcr  ReiitSj 
'  the  same  to  one  J.      in  Tnut  for  the  Def  end- 
til  De/anU  in  Pajfment  hy  the  Defendant  of  the 
Priee^  and^  on  Payment  thereof,  in  T t  ust  to 
tPremites  to  the  Defendant;  and  the  Defendant 
i  with  the  Plaintiff'  that  he  tcvuld,  "  during 
he  should  be  in  Possession  or  llccuipt  vf  the 
Produce,  and  Profits  of  the  Praniscf  thcrchy 
I'd"  pay  t<j  the  Lessors  the  Oalia<](s  and  Rents 
rd,  and  perform  the  CucentintA  conluinrd  in  t/ie 
totfie  P/aiitdjf,  and  lo/r  hannhss  owl  iml  m- 
P'<iii<li(l,  and  a Uo  J.  R.J  of  and.  fruin  'he 
Covc/ianls  contained  in  the  said  Lease.  In 


m  Aaion  fur  Broaek  <if  mcA  CSmkms^  the  Plaintiff 
dedartd,  tkat^  whUtt  tho  Mmnlmit  was  m  Paaamm 
or  Rteeipt  qf  tk*  JtmU,  ProdmM^  and  Pn^of  tJm 
•aid  Promitot,  otriain  qf  tho  said  BmSo  bmame  due  t0 
the  Owner  of  the  Rtaertims  and  amignei  as  Breath, 
the  JMSmdm^M  Nogloat  to  pt^  the  mm,  wIm^ 
tko  Plamt^  was  eompeBoi  to  ny  Bmiisj  amI 
Jmiker  oM^Mi  as  Sroatk,  that  the  ^endimt  m 
mot  imdsmnij^  tks  Plmatiffi^amtt  the  smd  Rsats  and 
GnwMMtt.  Th»DHendamtphaded^firtt,aI>mitili^ 
the  Demiseio  tho  PlaitO^s  saemify,  non  est  Faamms 
thini^^that,atth0  Timow)um  th$  sadd  Semts  bteam 
dim^me  Defendtmt  was  not  in  Potoeanon  or  Reotiptjof 
the  said  BemU^  Prodact,  or  PrM;  faanhlw^  as  to 
the  Non^mtmt  of  tho  Bsats^  Payment  m  Arfu/ae- 
turn;  A/thSt,  as  to  net  tftdemmfyiru^  that  the  Difimd- 
ant  £d  indomn^i  mia/v,  Aat  tho  Plaintiff  dU  nak 
pegtkoMonimtasaasgM.  Ittnshamngbten^oinaio* 
Oom  Pitas,  a*  Plam^ff6blmn»d^at  the  Tnal,  a  r«<. 
diet  mkaUoaotfi.ontkoItsmmitiAmtk$  third  Plsm^. 
which  was  fannd  for  the  l>^mdmt:- Held,  that  Ifa 
JnainiiffwaiemtSusd^o»tho  thMImw,to  Jm^ami 
mm  obstante  Vorsdieto,  iwiiiwi  i  asthoiOooe  Commant. 
to  indemnify  net  to  U  retttictei  to  the  Breaek  ef 
weft  Coeemnas  on^  as  wore  to  hepeefmrmed  duriiv«» 
TWm  the  P^fyndant  was  in  Piwseseion;  and  the  Jusm, 
thsrtfors,  raised  ig  tho  third  ploa,  was  iimnaterialf  at 
Tsgirds  tie  Covenant  to  indeami^,  (AoiyA  a  goad  Attf 
tmerto  the  BroaA  iff  the  Cowenant  *opajf. 
Bsidt  also,  that  there  was  na  Oeeasian  for  a  Beploaden, 

Tkn  facta  of  this  cast,  nd  the  pleadinga  and  ai;ga- 
ment,  are  fuUy  set  fortfi  ia  tha  jadgment  of  the  Cturt* 
and  it  is  imneoeMiT  han  to  nMi^tttlata  then. 

ITAaM^,  and  Sic  7%omasPhillip»,  for  th*  d*. 
ftodant.  cited  Sogd.  ^end.  and  Pnroh.,  tit.  **Covenuti 
fiirriU«/'p.7M,llth«d.;  Neninv.Mmnt»(9hn,4e)i 
JBrmnina  v.  Wright,  (2  fi.  &  P.  13) ;  Poord  t.  WU-^ 
ton,  (8  :uant.  MS) ;  Nind  v.  Mortally  (1  Brod.  &  B. 
319) ;  Lambert  r.  Taylor^  (4  B.  &  C.  138) ;  Goodhmn$, 
T.  Bowmany  (9  Bing.  532);  Plnmmer  v.Zee.  (2  Use.  & 
W.  4flfi);  Guynme  v.  BuntoU,  (6  Bing.  N.  C.  4fi3); 
Ifsgelen  v.  MitehoU,  (7  Mee.  &  W.  612). 

Taffimrd,  Seijt^  and  Dowdmi^  tot  the  plsintiff, 
cited  2  Wma.  Saund.  319«,  n.(A),  miiFiaimty.Am^ 
*tMur,(7AdoL&  E1I.667). 

iU.12,  l&4fi.r— CoLTiuN,  J.,  now  dalivwed  the  f(d- 
lowiag  judgment^This  was  aa  aotiim  of  covananl,  ia 
which  the  deolantian  staled*  that  Mamuvt  ThanM 
and  William  Trew  wcm  seisad  in  fee  or  the  praaalm 
thereinafter  menUoned  to  b*  demised,  and,,  bwitf  an 
seiaad,  i^r«aid%  to  wit,  on  tiie  29th  July,  183fi,  by  m 
certain  indentnra  of  lease  tho.  made  bebwean  the  said 
ICaqpsnet  llioiDas  and  William  Tnw  of  the  one  pu^ 
and  the  plaintiff  of  the  other  part,  which  said  indaft- 
ton,  aaaled  with  the  seals  of  the  said  Margaret  Thomas 
and  William  Trew,  the  plaintiff  now  brings  hen  Into 
eeort,  for  the  oonstdaiation  of  the  galiage,  xcntSi  p^r- 
menta,  duties  coTeoaota,  condition^  and  agieemeUto 
thereinaflBr  mentioned  and  contained,  on  the  part  and 
behalf  of  the  plaintiff,  his  exeantoi^  adminutnUoi^ 
and  assigns,,  to  M  made,  rendered,  kept,  done,  andpo 
foimed,  Uie  said  Harxamt  Thomaa  and  William  Xrew 
did  demiaa,.lsass,andto  flum  let  unto  the sud plain- 
ti£^  hisexeoutoia,  admittiatmtns^  and  asugn^  aU  and 
singular  the  mine,  vein,  pit,  grove,  bed,  and  hola  of 
eou  called  *  the  larsc  vein,'  being  a  mine  of  coal  com- 
monly worked  in  the  parish  of  Monythusloyne,  lying 
in  and  underneath  all  those  two  several  messuages  or 
dmUing-houses,  out-houses,  &c.,  and  the  several  close* 
of  landa,  arable,  &e,,  which  were  more  partioularly  de- 
lineated, together  with  the  quantities,  meres,  metes,  and 
bounds  thsreof,  in  or  b^  the  map  or  plan  indorsed  in 
the  first  skin  of  the  aaid  indenture,  and  which  lands 
were  called  and  known  by  the  several  names  of  Tyn-y- 
Gelly  or  Twyn-Gelyn  fields  then  in  the  several  and 
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respeetive  tenures  and  oocapations  of  John  Jones  and 
Richard  Lewis,  and  were  situate  in  the  said  parish  of 
Honythndoyne,  in  the  connt;^  of  Monmoath,  contain- 
ing, b;f  maasaTemont,  forty-ux  acres,  or  tfaereahoato, 
excepting  always  bo  macn  of  saeh  parts  of  the  said 
Teins  of  coal  as  might  be  necessary  to  remain  unworked 
for  the  purpose  of  supporting  ana  keeping  effective  the 
m^n  level  or  tram-road,  hereafter  mentioned,  leading 
or  extending  from  the  Pentwyn  lands,  under  and 
through  the  lands  of  the  sud  Margaret  Thomas  and 
William  Trew,  to  the  Peny-Van-Issa  coal-lands;  and 
also  fall  and  free  liberty,  license,  and  authority,  to 
and  for  the  plaintiff,  his  executors,  &c.,  and  the&  re- 
spective miners,  &c.,  to  open,  dig,  search  for  &c.,  and 
get  all  the  coal  thereby  demised,  (except  as  aforesaid); 
and  to  dig,  rink,  &c.,  and  make  any  pits,  sbafttk  &c.,  in, 
under,  upon,  or  about  the  said  lands,  as  well  for  the 
vorking  of  ue  coal  duly  demised,  as  for  the  purposQ  of 
hauling  &e.  any  other  coal  or  minerals,  the  produce 
of  any  other  eolUery  or  estates;  and  particularly  to  con- 
tinue the  main  level  or  earriage-rcMd  then  in  progress 
through  the  Pentwyn  lands^  under  and  through  the 
aaid  lands  of  the  satd  Harguet  Thomas  and  William 
Trew,  to  the  sud  Peny-Van-Iasa  coal-laods ;  and  also 
to  erect,  &c.,  in  and  upon  the  said  lauds,  &c.,  store- 
honoM,  smithi^  &c.,  for  the  better  and  more  effectual 
Working  the  said  colliery  or  coal-mines,  and  the  accom- 
modation of  the  colliers,  miners,  and  others  who  should 
be  from  time  to  time  employed  in  and  about  the  said 
colUeij  and  mines,  but  no  such  building  or  machines 
should  be  erected  within  100  yards  of  any  dwelling- 
honae  then  being  upon  the  said  lands,  without  the  con- 
sent of  the  sdd  Maigaret  Thomas  and  William  Trew, 
tiielr  hrirs,  &e.,  had  and  obtained ;  and  also  to  Msutmct 
and  make  yaras,  spoil-bank,  and  deporits  of  coal  or 
rnbbish,  upon  the  said  lands,  and  for  the  puraose  of 
nring  and  ezerciring  the  several  powers  and  authorities 
thereby  granted ;  and  to  take,  use,  and  occupy  so  much 
of  the  surface  of  the  said  lands  as  might  be  reasonably 
necessary  to  the  said  plaintiff,  his  executors,  S(c.,  he  and 
they  Mying  for  so  much  of  such  parts  of  the  surface  of 
the  said  lands  as  might  be  used  for  any  of  the  purposes 
aforesaid,  the  foir  and  just  value  thereof ;  and  also  to 
raise^  and  quarry  from  and  out  of  the  said  lands,  and  to 
use  in  the  erection  of  the  buildings  and  wortcs  to  be 
aet  up  under  the  purchase  or  conveyance,  all  such 
stone,  clay,  and  land  as  might  be  reasonably  required 
for  aiuh  purpose;  and  likewise  iiiU  and  free  license 
and  aatbority  to  bring  up  and  convey  through,  and 
work,  raise,  and  get  up  by  means  o^  the  said  lands  there- 
inbefore described,  or  any  part  thereof,  from  or  out  of 
any  other  lands,  any  other  coals  and  minerals  whatever 
than  those  thereby  demised ;  and  likewise  full  and  free 
liberty  of  ingress  and  ecress  to  and  for  the  sud  plaintiff, 
his  execntoia,  &c.,  workmen,  labourers,  &c.,  in  and  upon 
the  said  farm  and  lands,  with  horses,  &c.,  to  and  fro, 
working,  hauling,  and  carrying  away  the  said  coal,  and 
the  using  and  exercising  the  several  powers  thereby 
granted,  at  all  times,  at  his  and  their  will  and  pleasure, 
withont  any  interruption,  molestation,  &e.,  by  the  said 
Margaret  Thomas  and  William  Trew,  or  either  of  Uiem, 
thdr  heirs  or  assigns,  or  the  hein  or  asugns  of  either  of 
them,  fttbr  ■  -         '      ■  ■• 


nevertheless,  to  the  eovanants  and  re 
atrieUons  on  the  part  of  the  lessee  thereinafter  cantoned ; 
to  havcu  hold,  ike.  the  said  mines,  vein,  pi^  grove, 
bed,  and  hole  of  coal,  except  as  aforesaid,  and  ul  and 
Angular  other  the  privileges,  liberties,  powers,  and  pre- 
mises thereby  granted,  demised,  and  leased  as  aforesaid, 
or  intended  so  to  be,  with  their  and  every  of  their 
appurtenances,  unto  the  said  pUiuttff,  his  exeGatot«,&c., 
from  the  1st  May,  1834,  for,  and  during,  and  onto  the 
full  end  and  term  of  twenty  years  thence  next  ensuing, 
and  fully  to  be  complete  and  ended ;  and  to  have  and  to 
bold  all  and  every  the  coal  thereby  demised,  and  which 
abonld  or  might  be  found  or  raiaed  during  the  said  term 


thereby  granted,  or  intended  so  to  be,  unto  him,  tb« 
pluntiff,  his  execntors,  &e.,  and  ss  his  and  thnr 

J>roper  goods  and  cliattd%  yiddin  snd  paying,  d 
ore,  for  every  ton  of  sacn  maiketsUe  eoili  ol 
weight  of  20  cwt^  of  112  lbs.  to  the  cwt^  tbst  A 
be  gotten  and  brought  out  from  and  Daderaatt 
said  lands,  and  being  the  produce  thereof  tha  nj 
galiage,  or  sum  of  v^. ;  and,  also,  io  case  ndb 
alty,  galisge,  or  sum  of  money  should  not  biiunii 
the  yearly  sum  of  4ZQI.  6«.,  then  yielding  ud 
ing,  during  so  many  years  of  the  asid  tens  tb 
granted  as  the  said  coals  thereby  demiged,  exes 
aforesaid,  should  continue  nnworked,  and  tba  ezt 
and  until  all  such  marketable  coal,  except  uaftn 
as,  according  to  the  usual  mode  of  worUo^oo^t 
worked  out,  should  be  exhausted,  but  as  h>mi 
further  amount  rent,  or  royalty  as  with  Hat  m,\ 

Se,  in  caae  aiur  should  beMme  due,  iboaU  um 
e  whole  to  the  yearly  rent  or  sum  of  426/.  U.;' 
case  no  auch  galiage  anonld  become  dns,  tin  ji 
and  paying  tlie  yearly  rent  or  sum  of  426/;ii,| 
yeariy  rent  to  be  computed  from  the  o 
the  said  demise;  and  also  yielding  snd  i 
mand,  so  long  as  any  of  the  coals  thereby  de 
be  worked,  at  least  one  ton  and  five  cwt.  ofeoalii 
for  the  use  of  the  said  Hatgaret  Thomu  ud  Ti 
Trew,  free  of  charge,  such  coal  to  be  dellTered  « 
tram-road  of  the  Monmouthshire  Canal  Compan/,! 
point  where  the  coals  worked  should  be  fintplmd 
such  tram-road ;  and  also  vieldug  and  psyiw^ 
quantity  of  cosJs  as  should  remain  anwotlul^ 
purpose  of  supporting  the  sud  rosd  hsitiiu  M 
Pmtwyn  lands  to  the  Peny-Van-Iasa  eosI-MI 
uii  galia^  of  Q^d.  per  ton,  of  the  we^t  aM 
and  abo  yielding  and  paying  for  every  fire  imi 
half  of  coal,  of  the  weteht  thereinbefore  meotiasM 
being  the  produce  of  the  lands  theranbefim  dei^ 
which  should  be  conveyed  by  the  said  idsinttff,» 
cutors,  &e.,  or  any  other  person  orperaMnbTMOr 
authority,  to  the  sud  lands,  and  which  abonn  Inn 
raised  and  gotten  from  and  out  of  the  Pw/-n 
estate,  and  property  of  Robert  Phillips, 
leave  or  sum  ofOU:*  And  then  foUowottar"* 
not  necessary  now  to  state ;  and  then  Ik 
Boea  on—**  And  the  plaintiff  did  tbent^.  t^ 
his  heirs,  &c.,  covenant  &c.,  to  end  ™**! 
Margaret  Thomas  and  William  Trew,  tfattr 
that  he,  the  said  plaintiff,  his  exeentoI^  ^' 
or  one  of  them,  should  and  would  wdl  and 
or  cause  to  be  paid,  nnto  the  aaid  Uaigaitl  n 
and  William  Trew,  or  to  one  of  them,  or  » 
heirs  or  assigns,  or  Oie  person  or  peraoM  who 
the  reservations  thereinbefore  mentioned,  mm 
entitled  to  receive  the  same,  the  asid  rent,  gvuff 
wayleave,  and  yield  and  render  the  cosl  tbeRt 
served  at  the  respective  times  and  io  the  masM 
proportion  therein  mentioned.  And  wheresi, 
ing  the  continuance  of  the  said  demisf,to  wit,* 
Ist  January,  1840,  by  a  certain  indentote  ot« 
mentthen  made  between  the  plaiotilf,ofue&m, 
thedefendant,  of  the  second  part;  andoneJoUil 
of  the  third  part;  which  said  indentsit, 
the  seal  of  the  defiendant,  the  plaintiff  now  bni^ 
into  court  Ac. ;  the  plaintiff,  for  the 
therdn  mentioned,  did  bargain,  sell,  °? 
and  set  over  nnto  the  said  John  Reid.  ba ««" 
and  ssaigns,  all  and  aingnUr  the  *''Jj, 
privilege,  &c.,  and  appurtenances  demised  by  »« 
held  under  and  by  virtue  of  the  said  tndenlore  d  u 
except  as  therein  mentioned  &c.,  to  bold  «c, » 
was  thereby  declared  by  the  parties 
denture,  that  the  said  John  l*",'^! 
should  stand  possessed  of  all  and  «^^^'^Zt 
thereinbefore  asrigned  orotherwiw 
so  to  be,  in  trust  for  tiie  stid  defcndsnt,  U 
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_j    t^goa,  until  defiralt  should  be  made  bj  him 
pajment  of  the  sum  of  16751.  and  iatenst,  or 
yvt  thenof  respectiTely,  in  the  shares,  or  at  the 
^  and  in  the  mftnoer  thereinbefore  appointed  for 
lyment  thereof  respectively,  or  antU  default  should 
~ :  bj  the  said  defendant,  his  heirs,  &c.,  in  the 
uKe  of  the  covenants  thereinafter  contained  on 
of  the  said  defendant;  and  upon  this  further 
tt  if  the        defendant,  his  heirs,  &c.,  should 
reaoae  to  be  pud,  the  said  sum  of  1075/.,  and  the 
LUwreon,  to  the  plaintiff,  his  executors  &e.,  in 
I  and  at  the  times,  &c.,  and  should  duly  and 
perform  the  eovenants  of  him,  the  said  de- 
hen  and  in  that  case  he,  the  s^d  John  Reid, 
Bton,         should,  immediatelv  afler  such 
;  shoold  be  so  made  &c.,  assi^  tne  nid  mine, 
the  defendant,  for  the  residue  &c.;  but  if 
dwold  be  made  by  the  sud  defendant,  &o., 
it  of  Uie  Bud  sum  of  1675/.  &c.,  or  if  de- 
'  be  made  in  the  performance  of  the  cove- 
that        the  said  John  Reid,  his  exe- 
.  dioold  shsolntel;  sell  and  dispose  of  the 
,  &e.;  and  the  aud  defendant  did  therelnr,fer 
b  heki,        covenant  &c.,  to  and  with  the 
I  fee.,  that  he,  the  said  defendant,  hta  execu- 
tor some  or  one  of  them,  ahonld  and  would,  at 
ifcnng  so  long  as  he  should  be  in  the  posses- 
'ft  of  the  rents,  produce,  and  pro6t8  of  the 
■  thereby  asugned,  upon  the  trusts  there- 
■tained,  well  and  truly  p&^,  or  cause  to  be 
I  the  lessors  of  the  said  premises,  or  other  the 
ko^  under  the  reeenrations  contained  in  the 
ahonld  be  entitled  to  receive  the  same,  the 
[^liagea,  and  wayleaves  therein  reserved  and 
fajame,  and  should  and  would  render  the  coal 
raerved  at  the  reapcetive  tinus  and  in  tiie 
'  and  pnrportkm  thernn  mentioned,  and  should 
paform,  and  ^fil  all  other  the  covenuita, 
in,  provisiom,  and  agreements  therein  con- 
,«ludi,  on  the  part  of  the  lessee  or  assignee  of 
*'i  premsea,  ought  to  be  paid,  observed,  and  per- 
such  of  them  as  tlwn  remuned  subdstuig, 
J  and  cabbie  of  taking  effect,  and  ehoold 
at  all  times  thereafter,  efTectnally  keep 
itad  indemnified  the  said  plaintiff,  his  heirs^ 
t  ilao  the  said  John  Reid,  his  executors,  &c.,  o^ 
IsgunBtthe  rents,  covenants,  provisions,  sU- 
^■d  agreements  reserved  and  contained  by 
twnid  indenture  of  lease,  and  of,  from,  and 
Eaflactiona,  &c,  for  and  in  rwpeot  of  the  same 
,  Ac^  in  relation  thereto.  And  the  plaintiff 
,  that,  after  the  making  of  the  said  Inden- 
^  and  doriitf  the  eonnnaanee  of  the  said 
,  to  wit,  on  the  aHh  September,  1846,  the  said 
Trew  departed  Uiis  life,  leaving  the  sud  Mar- 
TbiMBaa  him  sorviviog,  who  thereupon  &c.  be- 
ttmd  was  seised  of  the  reversion  of  and  in  the  said 
sd  memiaei^  and  entitled  to  the  rente,  galiages, 
tyfarm  reaerred  and  made  payable  by  the  said 
of  lease  as  aforesaid ;  and,  being  so  seised  and 
Uie  said  Margaret  Thomas,  hereinbefore  and 
let  January,  1838,  to  wit,  on  the  18th  July, 
' ,  doly  made  and  published  her  last  will  and  teata- 
in  wriUi^,  bearing  date  the  day  and  ;rear  last 
d,  and  which  said  will  was  then  duly  signed  at 
ithenofbythe  said  Margaret  Thomas,  in  the 
e  of  three  crodiblo  v^tneaSN  present  at  the  same 
.and  was  then  attested  and  sumeribed  by  the  said 
I  in  the  presence  of  the  said  Margaret  Thomas, 
J  to  the  form  of  the  statute  in  such  ease  made 
IfCDvided ;  and  thereby,  amongst  other  things  gave 
devised  tite  said  demised  premises  unto  Dacey 
Eliabeth  Watkins,  and  Moses  Watkins,  their 
I  aad  asRgna,  and  thereby  wpointed  the  eud  Dacey 
,iaimbcth  Watkins,  and  Moses  Watkins  the  exe- 


cutors of  the  will;  and  the  said  Marnret  Thomas 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
died,  and  the  trust  and  the  reversion  of  and  in  the  sud 
will,  as  to  the  said  devise  of  the  said  demised  pTemise& 
thereupon  became  and  were  the  property  of  the  mia, 
Dacey  Miles,  Elizabeth  Watkins,  and  Moaes  Watkins, 
who  then  became  and  were  seised  of  the  said  revernon 
in  their  demesne  as  of  fee,  and  bang  so  seised,  after- 
wards, to  wit,  on  the  day  and  year  last  afbresaid,  the 
said  Dacey  Miles  and  Moees  Watkins  departed  this  life, 
leaving  the  said  Elizabeth  Watkins,  who  then  became^ 
and  at  the  time  of  the  asBlgnment  by  the  plaintiff  as 
hereinafter  mentioned  was,  seised  of  the  said  rever^Mi 
In  her  demesne  as  of  fee,  and  was  the  person  who,  under 
the  reservations  contained  in  the  said  lease,  was  entitled 
to  the  rents,  galiages,  and  wayleaves  therein  reserved 
and  made  payable."  The  declaration  further  stHti^ 
**  that  afterwards,  and  whilst  the  defendant  remuned 
and  was  in  poeseauon  and  receipt  of  the  said  rents,  pro- 
duce, and  profit  of  the  said  premises,  by  the  said  fast- 
mentioned  indenture  of  assignment,  onder  the  trusts  in 
the  said  indenture  of  omgnment  contained,  to  wit,  on 
Uia  10th  Angost,  18^  a  lam  mm  of  money,  to  wit, 
the  sum  of  106/.  So.,  of  the  rent  or  sum  of 426/. 
of  the  yearly  rent  aforesaid,  reserved  by  the  said  in- 
denture of  lease,  became  and  was  due  and  payable  to  the 
said  Elizabeth  Watkins,  under  and  by  virtue  of  the 
flud  indenture  of  lease,  for  one  quarterns  rent,  due  on 
the  day  and  year  last  aforesaid ;  ana  tliat  afterwards,  and 
whilst  the  defendant  remained  and  was  in  posBession  or 
receipt  of  the  stud  rents,  produce,  and  profits  as  afore- 
said, to  wit,  on  the  1st  November,  in  the  year  last 
aforesaid,  a  certain  other  large  sum  of  money,  to  wit, 
the  further  sum  of  106/.llf.8(2.,  of  the  rent  or  sum 
of  426/.  0«.,  of  the  yearly  rent  aforesud,  reserved  by 
the  said  indenture  of  lease,  also  became  and  was  du» 
and  '^yaUe  to  the  a^  Elizabeth  Watkin^  under  and 
by  virtue  of  the  s^  indenture  of  lease,  for  another 
quarter's  rent,  due  on  the  day  tai  year  last  afbreaaid; 
and  that  afterwards,  and  whilst  the  defendant  remained 
and  was  in  possession  or  receipt  of  the  said  rent,  pro- 
duce, and  profits  as  aforesaid,  to  wit,  on  the  day  and  year 
last  aforescud,  a  certain  other  luge  sum  ofmoney,towit, 
lll/.]8t.4<l.,  for  galiage  rent,  of  per  tou,  ofthe 
weight  aforesaid,  for  2755  tons  of  cod,  which  remained 
unworked,  for  the  purpose  of  supporting  the  said  road 
leading  from  the  Peotwyn  lands  to  the  Feny-Van-Issa 
coal-lands,  became  and  was  also  due  and  payable  to  the 
said  Elizabeth  Watkins,  under  and  by  virtue  of  the  said 
indenture  of  lease,  and  of  which  the  defendant  then  had 
notice;  yet  the  said  defendant  and  the  s^d  Joseph 
Reid,  although  often  requested  w  to  do,  did  not,  nor 
would  ttther  of  them,  pay  tlie  said  rents  of  106/.  Ilf.  3<7., 
106/.  lU.  3(2.,  and  111/.  18«.  4<2.,  or  any  or  either  of 
them,  or  any  part  thereof,  or  give  their  or  either  of 
their  promissory  notes  or  acceptances  for  the  same,  or 
any  part  thereof,  but  wholly  neglected  and  refused  so 
to  do ;  and  thereupon,  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  2nd  December,  . 
1846,  the  now  plaintiff  was  called  u^n  to  pay,  and  was 
forced  and  obliged  to  pay,  to  the  said  Elizabeth  Wat- 
kins, a  large  sum  of  money,  to  wit,  the  sum  of  200/L, 
for,  uid  on  account,  and  in  satis&ction  «id  diachaige  of 
Uie  said  last-mentioned  rents,  and  which  were  then  due 
and  payable  to  her  a«  aforesdd,  under  and  by  virtue  d 
the  said  indenture  of  lewe ;  aad  the  pl^tiff  was  also  put 
to  great  coats  and  diatges  in  consequence  of  the  non« 
payment  of  the  add  renta^  and  non-performance  of  the 
covenants  in  the  sdd  lease  contained  as  aforesaid,  in 
tl|4  whole  amounting  to  a  laige  sum  of  money,  to  wit, 
tMBom  of  360/.,*  of  all  which  the  defendant,  after- 
wards, and  before  the  commencement  of  this  suit,  on 
the  day  and  year  last  aforesaid,  also  had  notice;  yet  the 
said  defendant,  disregarding  the  said  covenant  in  tliat 
behalf  made  osmforanid,  had  not,  although  often  re- 
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qnested  so  to  do>  knrt  ImmihiB  uti  indemnified  the 
plaintiff  of,  firom,  ana  agsfaist  the  said  rente,  oovensnts, 
ete.  nserred  and  eontahied  W  and  tn  the  said  inden- 
tnre  of  lease,  uid'of,fr(nn,  and  ogahut  all  aotions,  niits, 
eoMa,  and  cbei!^  ior  or  tn  respect  of  the  eorenante, 
€ko.,  or  otherwise  in  Mlatton  thereto ;  but,  on  the  cwn- 
trary  hereof,  hath  wholly  neglected  and  refbsed,  and 
Itni  neffleota  and  refuses^  to  keep  harmless  sod  indemni- 
fied the  plaintiff  against  the  sua  auma  of  1062.  Ilv.  3d., 
im.  11*.  2d.,  nd  irU  JBt.4d.tmhy  him pdd  tothe 
nid  EHnbeth  'WiatklBS  for  the  rent  sfbrenid,  or 
maym  either  of  tfaem^and  the-eoato,  ohargea,  ftc.  1^ 
liim  sostuned  ae  afonsaid,  in  eoneequenee  of  t^e  non- 
'perment  of  Ihe  arid  nnte  and  nen-pei'for  mance  of 
ne  said  cifTenante.*'  To  ^is  dcolaration  the  defendant 
p)«ided,  firat,  that  Thomas  and  Trew  did  not  demise  as 
alieg«d ;  secondly,  that  the  sopposed  indontore  of  as- 
^;innent  is  not  the  deed  of  the  defendant;  thittfly, 
that,  at  the  times  Rspeoifnly  when  "^e  rente  or  stnns 
of  100/.  lit.  Bd.,  106/.  Ut.  9d.,  and  111/.  18f.  4d.,  or 
sny  or  either  of  them,  became  due,  the  defendant  was 
not  in  possession  or  receifit  of  the  SBidrents^prodace,  or 
proftts  of  the  said  premises  by  the  Mid  indenture  of 
aarignment  assigned,  in  manner  and  form,  as  alleged ; 
fiinriiily,  as  to  ao  mnoh  of  the  said  dedaration  as  reuites 
to  the  non-payment  of  the  vii  rents  or  rams,  the  de- 
'ftnduit  Ban,  Uttai  after  the  aoeraing  of  the  causes  of 
action,  and  before  the  eommeneement  of  this  -suit,  the 
AsCmdant  paid  to  the  plaintiff,  and  the  plaintiff  ac- 
Mpted  fnnn  the  defendant,  dirers  sums  of  money, 
amounting  to  &c.,  in  full  satisbetton  and  discharge  of 
lire  images  and  causes  of  action  in  the  declaration 
mentioned  :  fifthly,  as  to  so  much  of  the  declaration  as 
relates  to  the  defendant  not  having  kept  harmless  and 
Indem  nified  the  plaintiff,  the  defeodant  says  that  he  did 
keep  harmless  and  indemnified  the  plaintiff  against  the 
said  rents,  &c.,  and  of,  from,  and  a^inst  the  cop»t8  and 
diams,  according  to  his,  the  defendant'^  covenant;  and, 
sixthly,  as  to  the  csuses  of  action  in  the  introdoctory 
lart  of  the  fbnrth  plea  mentioned,  the  defendant  says 
unt  the  plaintiff  aid  not  pa^  the  said  monies,  or  any 
part  thereof,  nor  did  he  sostam  any  costs,  charges,  and 
axpensss,  in  manner  and  form,  as  alleged.  Issae  was 
joined  on  theae  pleas.  On  the  trial  the  verdict  passed 
nn*-the  plaintiff  on  all  ^e  issues  joined,  except  that  on 
the  tfaiid  plea,  which  was  found  for  the  defendant,  but 
leave  waa  reserved  for  judgment  to  be  entered  upon 
iSiat  issue  for  the  plaintiff,  for  286/.  lOt.,  if  the  Court 
ahonld  be  of  opinion  that  the  plaintiff  was  entitled  to 
judgment,  notwithstanding  the  verdict  on  the  issue  on 
"tlmt  third  plea.  On  the  arrnment  before  us  it  was  in- 
risted,  on  toe  part  of  the  deftndan^  that  the  defendant 
was  only  honnd  to  pay  the  xents  and  gallwM*  and  to 
perfbrm  the  aovenants,  daring-saeh  fime  a  lie  dionld 
tw  fn  pnirnnfnrn ;  and  that  me  eoTBiiant  'to  indenml^ 
mut  M  combed  "with  a  dmilar  restiietion,  for  that  it 
eould  not  be  soppoeed  'that  the  defendant  would  9p«e 
to  indemnify  t»e  plaintiff  mfaist  the -breach  of  any 
oorenants  oHier  than  those  he  undertook  to  perform ; 
and  as  he  moderteok  to  perform  the  covenants  dnrinK 
sticfa  time  only  as  he  should  be  in  possession,  tt  could 
not  have  been  the  hitentioD  fliat  he  should  be  boand  to 
indemnlly  against  the  bnadi  of  any  other  oorenants 
but  such  as  were  and  ought  to  be  penbrmed  doring  the 
'time  he  was  in  possession.  But  we  think  the  covenant 
to  iu'temnify is  not  to'beao construed.  Atthetlmethe 
deed  was  executed,  it  was  probably  in  contemplation  of 
the  pertiesthat  the  defendant  sliould  pay  the  mpntatad 
sum  (if  19TS/.,  and  mnain  in  possesrion  of  the  ebUierT; 
and  under  that  expectation  it  was,  of  course,  that  the 
ifefendant  entered  into  the  covenant  to  pny  the  rents  and 
perform  the  covenants  during  the  time  he  should  be  in 
poascawon.  But  the  parties  must  also  have  contemplated 
Ute  posnbility  of  the  defendant  making  defenlt  in  pajring 
the  stipulated  sum,  uQ  oT-HiecolUeiy  neing  sold  by  Rela 


under  the  trust  deed.  9n  snchade  taking  ^ihee,! 
(o  -he  Mpeoledthst'ttie  covenantiwotdd  beeotcrai 
by  the  purchaser  to  perform  Oie  oorannts  of  flie  < 
lul  lease;  but  tfnpinvhaser  might  make  deftnhb 
forming  them,  andifwas;  tberefotn,  Teaansble  tht  i 
tiff  diould  require  from  Uie  defendant »  •onoi 
indemnify  him  agamst  anr  breech  of  the 
theoriginulkase, orany  ortkem;  iwraniHAeA 
ant  reasonably  object,  as  it  would  be  onl;  in  i 
qneneeof  Msowtt  delinflttlifltanla«onUtike| 
and  if  we  look  at  Aa  tetnu  ofttuB  emmt  tt 
into  hy  Ao  defaidnt,  "A^y  an  'eomirtnt  idi 
view  of  the  'Oms.  The  first  oorenmt  ii^  tint  i 
fondant  would  at  all  tinw^  as  long  si  itwrnli 
searion,  pay -the  rente,  &c.;  and  theliUtr 
without  Testnotion,  that  he  would  at  ifi  ti 
nify.   Bueh  being,  in  our  opinion,^  ttst 
tion  of  Ae  eoretumts,  tfae  qaestion  trisM,«l 
third  plea  fomishes  any  defence  to  the  aeM 
appean  by  the  dealantion,tfaat  the  angnmat  ' 
as  trustee,  was  made  on  the  1st  Janmry, 
that  the  sums  on  which  the  question  ui 
payable  after  the  asmgnment.   It  is  also 
declanttion,  that  those  sums  became  doe 
daring  the-time  the  defendant  wn  la  pos 
payment  of  the  aoms  in  qneation  b  sikgtd 
been  made  afbenncrde-4faat  b,  after  t%  m 
and  pliable ;  but  it  is  not  alleg^  to  hsve  im' 
whilst  the  defendant  was  in  posnesrion.  The^ 
not  deny  tiiat  the  sums  in  question  brcanf 
Elisabeth  Watkins  after  the  assignment  to  Mj 
denies  that  the  defendant  was  in  posnrion  «1 
of  the  rents  when  those  earns  became  psftble. 
as  the  covenant  to  pay  the  rents  is  cooeeroeij 
plea  appeals  to  us  a  samcient  answer,  far  the « 
18  only  bound  to  pay  whilst  in  poaswion;  tatj 
answer  to  a  covenant  to  indemmfy,  it  baof  iM| 
whether  the  defendant  was  in  poseesnon  or  >A 

5 lea,  which  profeaees  to  answer  tiie  whole  i' 
oes,  in  fiket,  leave  a  msterial  part  of  the 
unanswered ;  and  the  iaane  ndied  by  it  i^ 
ferenoe  to  the  decision  of  this  eanae,  is  ' 
issue.   The  next  question  is,  whether  tit  _  . 
entitled  to  judgment  non  obstante 
ther  there  should  be  a  repleader.  Rj?* 
there  is  no  occasion  for  a  repleider. 
within  the  reason  of  tire  rule  laid  down 
of  Exchequer  in  If^dm  v.  Mikkdl,  f? 
912),  that,  If  one  of  several  pleastnmawi"' 
rial  allegation  in  the  declaratioD,  and  tbt « 
pleads'otiier  and  material  matteis,  which  m 
of  on  tht  proper  issues,  the  reason  for  tfa«^ 
eeues.   We  tnerefore  think,  mthis  nast  "W^j 
be — Judgment      the  pUmtifnmsbtlti^^ 

FESaOOlTITE  COURT. 
In  the  Goods  oifE.  Hsu.woi.—Ji*,^ 

The  Dtttated  wnt  NftuL  mtd  M  tigmi  <r  j 
wimteIHitmmdtm-a»-mrd8idti^tSlaafn 

the  WtUiUtlfmi^wrUttit 


ntta^  a  tuJMmu^Sgali^vt  A*  M 

The  tastortrix  in  fhis  ease  was  '^\*V£ 

-written  on  the  first  two  ndes  of  a 

paper,  and  finiriied  with  the  d»te.  *"Sf3 
h«r  name  abort  haJfTO'^wn  the  third 

attestation  elaniB  waA  tte  naDnDftbe  witaM"^ 

bdow  her  eicnntnTC.  On  noHoa,       .  .  l.  > 

Sir  H.  J%inmt  Fow^BieaWnb 

stmed  teo  stricdyin  ^is  iBrtnee,  *« 

blind ;  and  I  thin^  in  Ae  UiMiu«tsirwtff^°^ 

ought  to  jrrant  probate  of  Ab         *  "™' 

signed  at  flSB-aid. 
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HOUSE  OF  LORDS. 

Ths  L»D  Cbamcellor,  Lobs  BBOVoaAM,  and 
LoKO  Campbell.] 

famt.Ptm,—Mank  13, 1«,  19,  and  28. 

—Itam—Qult. 

_i  cfManiMt,  celebrated    a  CUrgjfman  of  the 
tf  fit^ftUMf  M  Ale  Ymr  1816,  being  proved^ 
'  Semper  preromttur  pro  matrimonio," 
^OmnU  pKramnntnr  rite  et  solemniter  acte," 
\mtfd  tkt  Pretumption  of  Law,  that  a  ^>eeu^ 
t  esitted  avtiorieiug  the  Marriage,  can  onfy  be 
I  strong,  distinct,  satisfactory,  and  emelunve 
I  ta  the  contrary;  and  every  reatonable  Pom- 
f^Fact  in  favom- of  the  Pretumption  must  be 
i.-—Htld,  firtty,  that  the  Pretttmptio  Juris  in 
Erutenee  of  a  Special  Licenee  was  not 
.J  npelkd  by  the  Svidenee  of  the  Bishaj  of  the 
,  71^  Years  after  the  Factum,  that  he  never 
isLieeue  for  the  Marriage  of  the  Parties  in 
),Metinff  las  Reasons  tn^  he  was  certain  that 

imuoitaUe  PoaaOiH^  fnel  tHiproMd J  that 
iUeense  migkt  kaee  beat  granted  fy  ae  late 
"tdied  a  Yeartaida  Half  b^wr*  the  Mar- 

'  to  support  the  Presnmptio  Juris. 
'Cmrt  will  not  direct  an  Issue  where  the 
\k  he  tried  is,  nAetier  a  Prenmptw  Juris  is 
'rnpelUifpartieiUarfy  wiers  tkert    net  mml 

^aitothe  Practice  of  this  Bouse,  in  giving  the 
f^fped,  m  Oue  of  a  great  Miseame^  of  the 
mm,  wfon  a  Question  of  Oons^'uetion,  and 
i^iHfMit  of  Fact  is  m  issue, 
,mInukAppeaitf  efkatktg  J^Jfpmulices, 

in  spmal  from  a  decree  of  the  Lord  Chan- 
d,(l«ted  10th  May,  1847,  (Hsmtssing  the 
Ml,  without  coetB,  (reported  10  Irish  Law 
Mports,  941).    The  appellants  were  two 
«  and  younger  children  of  the  late  Sir 
Piers,  of  Tristemagh  Abbey,  in  the 
itfa,  Bart. ;  and  we  suit  was  inati- 
•gainst  the  present  baronet,  Sir  Henry 
and  others,  for  the  purpoee  of  having  the 
nosed  upon  the  estates  of  which  the  late 
ItnaDt  for  life,  with  remainder  to  his  first 
H  in  bul  male,  remainder  over ;  and  over 
hte  baronet  haid  a  power  of  appointing  a 
toinywife  of  a  earn  not  exceeding  600/.  per 
;iad  to  charge  the  aame  with  any  anm  of  money 
wii^the  sum  of  4000/.  for  younger  children. 
V^fnee  to  the  case  made  by  the  bill  was,  that 
DtiK  were  not  the  legitimate  children  of  the  late 
^Sii  itAax  Bennett  Piers,  and  therefore  not  pro- 
^  of  the  Dower.  The  bill  itatcd,  that  the 
PRtended  that  no  marriam  was  celebrated 
ue  Md  Sir  John  Bennett  Tiers  and  Dame 
«,  if  ray  there  were,  that  it  took  place  after 
^ofthe  pUntiffs;  but  the  bill  chanred,  amongst 
■■n  that  the  sud  Sir  John  and  Dame  Eliza- 
txtth  natives  of  Ireland,  and  members  of  the 
&i0and,  were  duly  and  Uwftilly  married, 
to  ibe  rites  and  ceremonies  of  the  said  church, 
,  Midge,  in  the  parish  of  Bradden,  in  the  Isle  of 
J"  1»  forenoon  of  the  27th  May,  1815,  by  the 
ia«DM  Orpen  Stewart,  a  priest  in  holy  orders  of 
*diurch,  and  who  at  the  time  of  the  said  mar- 
"oior  two  years  after,  acted  as  joint  curate  of 
Chapel,  in  the  town  of  Douglas,  under  the 
woinwt  of  the  Bishop  of  Sodor  and  Han,  m  which 
^1  bt  continaed  to  act  untU  he  left  the  island  and 
Z    "l^of  Jtmaioa,  hariiubeen  appointed  to 


a  living  in  that  island,  where  he  died  in  Norember, 

1810,  having  been  a  beneficed  clergyman  of  the  Churca 
of  England  for  twenty  years.  The  factum  of  marnu^e 
was  proved  by  a  certificate,  signed  by  the  said  Sir  Joui 
and  Dame  Elizabeth,  and  also  by  the  said  Thomas 
Orpen  Stewart,  and  by  one  John  Edwards,  a  captain  in 
his  Majesty's  regiment  of  Ancient  Britom,  as  witneaa, 
and  who  died  in  the  year  1817-  The  certificate  was  in 
these  words — *'  1  certify  that  I  have  this  day,  the  27th 
May,  181S,  in  the  parish  of  Bradden,  Isle  of  Man,  cele- 
brated, according  to  the  rites  and  ceremonies  of  the 
Church  of  Great  Britain  and  Ireland,  as  by  law  esta- 
hlished,amarriagebetweenSir  John  BennettPiers,  Bart., 
of  Tristemagh  Abbey,  county  Westmeath,  Ireland, 
and  Elizabeth  King,  alias  Deni^,  spinster.  Signed  the 
day  and  year  above."  Mr.  Stewart,  the  officiating 
clergyman,  had  reuded  in  the  )^nd  ever  since  the  year 
1810,  from  which  time  he  had  been  the  domestic  ch^- 
lain  of  the  then  bishop,  the  Right  Rev.  Dr.  Crigan, 
down  to  the  period  of  his  death  in  1814.  The  widow 
of  Mr.  Stewart  deposed,  on  the  subject  of  the  mar- 
riage— **  I  have  a  very  distinct  recollection  of  the  day 
and  occasion  of  the  said  marriage  certificate,  viz.  the 
27th  May,  1816,  and  1  remember  very  well  that  m^ 
said  husband  upon  that  occasion  left  home  from  his 
residence  at  Douglas  aforesaid,  in  the  forenoon  of  the 
said  day,  for  Leece  Lodge,  the  residence  of  the  said  Sir 
John  Bennett  Piers,  for  the  purpose,  as  my  husband  at 
the  time  stated  to  me,  and  as  I  have  always  understood 
and  do  believe,  of  solemnising  a  marriage  between  the 
said  Sir  John  Bennett  ^ers  and  Elizabeth  Denny ; 
and  I  recollect  perfectly  well,  upon  m^  said  husband 
coming. b&ck  from  Leece  Lodge  aforesaid,  on  the  same 
day,  he  told  me  that  he  bad  performed  the  marriajga 
ceremony  between  the  said  parties.  And  I  am  quite 
certain  that  the  said  marriage  ceremony  was  performed 
before  the  hour  of  twelve  o'clock  m  the  forenoon  of  that 
day,  because  I  have  a  distinct  recollection  of  my  hus- 
band telling  me,  at  the  time,  how  very  anxious  the 
said  Sir  John  Bennett  Piers  was  that  the  stud  marriage 
should  be  solemnised  within  canonical  hours."  Mrs. 
Stewart  also  deposed  to  Sir  John  and  Lady  Piers  being 
received  into  society  as  husband  and  wife  from  the 
period  of  that  marriage ;  but  a  general  reception  into 
society  was  not  altogwier  borne  out  by  the  other  evi- 
dence in  the  cause.  On  the  contrary,  it  appeared  from 
the  evidence,  that  although  some  of  uie  deponents  had 
known  her  to  be  acknowledged  by  ^r  John  and  others 
as  Lady  Piers,  vet  the  marriage  was  not  generally 
Icnown,  bnt  was  Kept  generally  private,  until  the  year 
1821,  when  they  went  to  reside  in  Ireland — Sir  John 
being  desirous  of  not  offending  his  mother  by  the  know- 
ledge of  his  marriage,  she  being  in  the  possession  of 
large  estates  which  were  in  her  absolute  power.  On 
the  same  27th  May,  1816,  Sir  John  Bennett  Piers  exe- 
cuted a  will,  whereby  he  bequeathed  to  his  wife,  Eliza- 
beth Piera,  a  jointure  of  600/.  per  annum,  to  be  paid 
out  of  his  estates  in  Westmeath  and  Longford :  and 
the  will  was  witnessed  by  the  said  Thomas  Orpen 
Stewart  and  J(An  Edwards.  One  of  the  appellants  was 
bom  the  month  after  this  marriage,  and  the  other  in  tho 
year  1810;  and  both  of  the  baptismal  registries  were  in  the 
same  form  as  those  of  several  other  children  born  prior 
to  the  marriage,  namely,  as  the  child  of  Sir  John  Ben- 
nett Piers  and  Elizabeth  Denny,  but  not  stating  "  ille- 
gitimate"*. By  deed  of  appointment,  bearing  date  the 
13th  August,  1836,  and  duly  executed  by  the  said  Sir 
John  Bennett  Piers,  he  charged  the  estates,  of  which  he 
was  tenant  for  life,  with  a  jomture  of  600^  a  year  for  his 
wife  for  life,  and  with  the  sum  of  4000^.  for  the  appel- 


*  Tbera  was  cTidence  in  the  cause,  though  it  was  not  entered 
in  tlie  decree,  that  it  was  cnatomarr,  in  keeping  tbe  baptismal 
register,  to  insert  generally  the  maideo  name  of  tbe  mother,  and 
also  to  insert  whether  the  child  baptised  was  illegitimate,  where 
that  was  the  ease. 
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lanta.  In  Ilovember,  1836,  the  appellants  filed  their  bill 
in  the  Court  of  Cbancery  in  Ireland,  for  the  purpose  of 
having  the  add  sum  of  4000^  raised  and  paid  to  tUem; 
but,  in  consequence  of  certain  traosactionfl  between  Sir 
John  Bennett  Piers  and  tiis  creditors,  it  was  lield  thnt 
the  bill  was  premature  during  the  life  of  Sir  John, 
and  it  was  dismissed,  not  tetth  costs,  as  stated  in  the 
report,  i^Piera  v.  Tuite,  1  D.  &  W.  279),  but  vtithout 
costs.  Sir  John  died  in  the  month  of  July,  1845, 
without  issue  male,  leaving  Dame  Elizabeth  Piers,  his 
widow,  and  the  appellants,  his  two  daughters,  him  sur- 
viving ;  and  the  respondent,  the  present  baronet,  en- 
tered into  the  possession  of  the  estates  as  remainder- 
man. The  defence  to  the  suit  was,  that  the  marriage, 
alleged  to  have  taken  place  in  the  Isle  of  Man  iu  18)fi. 
was  not  a  legal  marriage;  and  that,  in  fact,  no  valid 
marriase  was  effected  between  tlie  parties  until  the 
19th  llurch,  1821,  when  they  were  married  by  license 
at  Bt.  Catherine's  Chturch,  In  the  city  of  Dublin,  pos- 
terior in  point  of  time  to  the  birth  of  both  the  appel- 
lants. The  grounds  upon  which  the  validity  of  the 
marriage  of  1815  was  questioned  were,  that,  by  the 
Isle  of  Man  Marriage  Act,  passed  at  a  Tynwald  CTourt, 
holden  by  James  Duke  of  Atholl,  at  Castle  Bushen, 
27th  May,  1767,  intituled  "  An  Act  to  prevent  Clan- 
destine Marriages,"  after  reciting  the  great  mischief 
and  inconveniences  that  had  arisen  from  clandestine 
marriages,  and  after  providing  for  the  mode  in  which 
banns  should  be  published  and  marriages  by  banns 
celebrated,  which  were  in  all  cases  to  be  in  one  of  the 
ctiurcheB  where  such  banns  were  published,  and  after 
containing  certain  restticUons  aa  to  granting  licenses 
to  solemnise  marriage,  it  provided,  that  nothing  therein 
contained  should  1>e  constmed  to  extend  to  deprive  the 
bishojp  and  his  successors  of  the  right  of  grantiitg  spe- 
cial licenses  to  marry  at  any  convenient  time  or  place, 
BO  that  the  Bud  license  be  under  his  own  proper  Iiand 
and  seal  episcopal.  The  act  then  proceeded:— "And 
whereas  many  persons  do  solemnise  matrimony  with- 
out publication  of  banns,  or  license  of  marriage  first  had 
and  obtained  aa  aforesaid;  therefore,  for  prevention 
thereof,  be  it  enacted,  by  the  authority  aforesaid,  that, 
if  any  person  shall,  from  and  after  the  publication  of 
this  act,  solemnise  matrimony  in  any  other  j>lace  within 
this  isle,  or  the  dominion  thereof,  than  in  a  church 
where  mnns  have  been  published,  unlest  Iff  specif 
Ueetue  from  ihe  bi$h«p  at  qforcMoidf  or  Aall  Motannite 
marriage  withovt  tnMkaHon  i^  6anii^  (M^eis  ftoutw  of 
marriage  be  ^rst  naS  and  <^ined  from  torn  peraon  or 
persons  hamng  authority  to  orata  the  tame  as  aforesaid, 
every  person  knowingly  ana  wilfully  so  offending,  and 
being  lawfully  convicted  thereof,  or  persons  holding 
any  ecclesiastical  living,  or  exercising  anjr  ministerial 
function  in  the  church  or  chapel  of  titis  isle,  shall  be 
deemed  and  adjudged  to  be  guilty  of  felony,  and  shall 
be  transported  to  some  of  his  M^'esty's  plantations  in 
America  for  the  apace  of  fourteen  years,"  &c.  And  "all 
marriages  solemnised,  from  and  after  the  publication  of 
this  act,  iu  any  other  place  than  a  church,  unless  fgf 
^fecial  license  as  aforesaid,  or  that  shall  be  aoleinnised 
without  publication  of  banna,  or  license  of  marrinffe 
from  a  person  or  persona  having  authority  to  grant  the 
same  first  had  and  obtained,  uiall  be  null  and  void,  to 
all  intents  and  purposes  whatsoever.*'  The  act  then 
contained  a  direction,  that  the  churchwardens  should 
provide  proper  books  for  the  regietration  of  all  mar- 
riages and  banns  of  marriage,  and  that  all  banns  and 
marriages  published  or  celebrated  in  any  parish  ^urch 
within  the  iaie  should  be  respectively  entered  therein; 
and,  in  order  to  preserve  the  evidence  of  marriage,  it 
was  thereby  enacted,  that  all  marriages  should  be  so- 
lemnised in  the  presence  of  two  or  more  credible  wit- 
nesses, besides  the  minister  who  should  celebrate  the 
same;  and  that,  immediately  after  the  celebration  of 
every  marriage,  on  entry-thereof  should  be  made  in 


such  regiatty,  in  whicli  entry  ox  r^^stry  it  ihoull 
expressed  that  the  said  marriage  was  celebrai«d 
banns  or  license.  It  was  inu^M,  by  the  rapondj 
that,  the  alleged  marriage  having  taken  place  it! 
Lodge,  the  residence  of  Sir  John,  the  aaij  poadb 
of  its  having  been  legally  celebrated  was  upoii 
supposition  that  a  speoial  Ucense  had  been  oUi 
from  the  bishop.  [This  was  an  issae  which 
been  raised  upon  the  pleadings  in  the  suit  of  ^ 
TuiUt  which  was  instituted  in  the  Ufetime  of  Sir  i 
(Seel  D.  &  W.  278).]  The  license  waa  nott 
coming,  nor  was  there  any  trace  <rf  it,  of  of  the 
davit  u{)on  which  it  shonld  have  been  pneantf; 
it  was  in  evidence,  that,  until  tlie  year  181^  it 
not  the  practicej  in  the  episcopal  TenstijofOeiSii 
to  reeord  the  affidarita  for  spedal  ucuwi.  lb  I 
Bishop  of  Sodor  and  3Can  (now  Kdiop  el  BeAal 
bad  been  appointed  to  the  biahmnie  in  tbe  wal 
March,  1814,  upon  the  death  of  hia  pndeem^ 
Right  Rev.  Dr.  Cruran.  The  Bishop  of  BocbriM 
posed  as  follows: — To  the  third  interrogstnf:  '1 
not  petnnally  acquainted  with  the  late  Sir  Mai 
nett  Piers,  but  I  knew  bim  by  character,  and  Mi 
him  in  the  streets  of  Dou^aa,  in  the  Ideof  HaaA 
previous  to  the  year  1  SIS.  The  aud  Sir  Joint  ni 
Piers  was  living  in  the  said  island  in  that  j«ar,al 
been  a  reudent  there  previously  thereby  and  iki, 
believe,  continued  to  reside  there  for  some  jean  J 
wards,  but  for  how  long  I  cannot  say.  I  was  ni 
in  the  said  island  eontinnondy  firom  the  nMl 
Apiil,  1814,  tlU  the  antamn  of  the  yaar  181&  it 
the  entire  of  which  period  I  waa  never  dwnt  M 
said  island.  I  do  not  know  of  any  wiisfla  ll 
been  celebrated  between  Sir  Jditt  Beanatt  Fiid 
any  person  while  he  was  so  reddent  in  tiu  aid  iri 
and  I  never  heard  of  any  mch  marri^  or  sq 
tended  marriage,  and  I  verily  believe  that » suefcl 
riage  could  have  taken  place  without  mjr  kaM^i 
inasmuch  as  such  an  event  would  have  bees  willb 
and  talked  of  in  the  neighbourhood  of  Dtni^  > 
I  resided ;  and  because,  also,  the  deigyman  ifd 
a^y  such  marriage  ceremony  had  oaas  fMl 
would,  I  have  no  doubt,  have  mentioned lawA*l 
cumstance,  if  banns  had  been  called,  ^b***** 
plied  to  to  grant  a  qiedal  license  ibr  tht  eAhWg 
a  marriage  between  Sir  John  Bennett  Fimisi  « 
beth  Denny  or  Elizabeth  King,  or  any  otlin  tew 
the  year  1815,  or  at  aqy  otlur  time,  and  I  nem 
grant  any  such  apecial  license  toeeleuateiueh  mun 
and  I  have  good  and  particular  reason  for  b»i^  ea 
that  I  never  did  grant  any  such  special  lieeiue,  i 
much  as  the  known  characters  of  the  partiM  vouldl 
prevented  me  from  doing  so;  and  aipecud  licemea 
an  act  of  favour,  and  moreover,  in  order  to  obtuo  ^ 
special  license,  Sir  John  Bennett  Pien  most  lu^ej 
sonally  appeared  before  me  to  take  the  preacnbedMl 
and  I  am  perfectly  certain  that  I  never  spoke  tow 
was  in  the  same  room  with  him,  iu  the  coane  « 
life."  To  the  fourth  interrwratoiy :  « I  do  iw*  f" 
but  it  was  generally  reported  aud  beliera^  Uut 
female  lived  and  cohabited  with  the  aud  SirJo^ 
nett  Pien,  in  the  said  iaiand,  in  theysar  1815;  bat 
ther  she  lived  with  him  previously  «r  saieeqatH 
thereto  I  cannot  aet  Jbrth.  The  aud  knait  ^^ 
to  my  knowledge  or  belief  known  or  reported  » 
Lady  Piers,  or  associated  with  in  the  said 
and  I  always  heard  her  spoken  of  as  a  Kia  vf^'h 
she  was  generally  known  by  that  name.  _  I 
any  reports  relating  to  such  cohabitation, 
that  the  said  Miss  Danny  was  at  such  time  *app<i«l 
be  living  with  the  said  Sir  JohnBenneUPieni"^ 
of  concubinage."  To  tbe  fifth  interrogatory:  ^ 
licenses  for  marriages  were  granted  cxclusimy  '>y"j 
self  during  the  perwd  that  I  was  Bishcpp  of  S«W  « 
Man;  and  no  such  apenal  licenses  were  ompani"  i 
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I  TKn'-gtMnl,  snrrogite,  or  vaj  other  penon  appointed 
^m^&shisbopiiatbe  jreanl814  and  1815.  It  was 
'  Uiii^  to  grant  meh  special  licenses  for  mar- 
1 1  printe  boose  or  place  other  than  a  church 
within  the  said  diocese,  and  the  nantiDg  of 
ia  altogether  discretionary.  I  am  posi- 
cirtain  that  I  nerer  did,  and  also  that  no  person 
■nthoritj  erer  did,  grant  any  snch  special  license 
the  said  Sir  John  Bennett  Piers  to  the  said 
Damy,  otherwise  King,  at  I/eece  Lodge,  or  at 
private  hoQse  in  the  said  Isle  of  Han;  and, 
to  the  reasons  already  given  by  nie  for  being 
I  neTcr  did  grant  any  such  special  license, 
id^  that  I  would  naturally  have  stated  the 
htTing  M  done  on  the  occasions  of  my  hear- 
th I  ^  snbsequently,  for  many  years)  always 
«  u  Mias  Denny,  and  never  as  Lady  Pieis,** 
'  a  mterrogatory :  **  The  steps  nsoaf  and  ne- 
)w  taken  preTionsIy  to  granting  snch  special 
team  in  the  said  Isle  of  Man,  during  tiie 
I  U^op  of  that  place,  were  for  the  gen- 
*"I  to  be  married  to  appear  before  me,  to- 
two  bondsmen,  and,  previously  to  granting 
'  license,  the  gentleman  was  required  to 
irit  or  oath  that  there  was  no  legal  bar  or 
sach  marria^ ;  and  no  such  special  li- 
T  granted  without  requiring  such  oath 
do  not  now  recollect  the  express  form 
license,  nor  can  I  set  forth  whether  or 
any  injunction  or  clftuse  rajtectlog  the 
1  mamage."  It  appeared  tnm  the  ibrm 
ficmse  in  use  in  the  Isle  of  Man,  that  the 
riiined  a  direction  to  register  the  marri^. 
is  these  words — "  taking  care  to  make  a  due 
of  tbe  s^d  marriage  in  the  parochial 
martiageft  belonging  to  the  pariah 
the  B3nie  sbaU  be  solemnised  as  aforesaid." 
no  entry  of  Uie  mani^e  in  question  either 
,  ter-booK  of  tile  parish  charch  of  Kirk  Brad- 
vhidi  pansh  Leece  Lodge  was  situated,  or  in 
'-bookorSt.Geoi^*sCliapel,Doaglas, which 
'  df  ease  to  Kirk  Braaden.  It  appeared 
the  marriages  hy  special  license  which 
*  in  the  parish  of  Kirk  Braddeu,  and 
wero  r^istere^  not  hi  the  register- 
irish  church,  as  they  onght  strictly  to 
It  in  that  of  St.  George^  Chapel.  It 
Dtved  that  the  register-nooks  had  been 
■BdesBty,  many  of  ue  entrin  being  made 
ttu  of  bat  one  witness^  although  the  act  re- 
1*0  hesdes  the  clergyman ;  and  it  appeared 
Iwf  had  been  pmted  into  the  registei--book 
between  tne  years  1814  and  181G,  and 
DO  entry  for  the  vear  1815.  It  ^tpeared, 
the  ipecial  licenses  there  was  no  time  stated 
^lidi  the  marriage  should  be  celebcated;  so 
*^piinble  that  a  license  had  been  granted  by 
'Um,  Dr.  Criean,  who  died  in  the  beginning 
V 1811  Wiu  referent  to  this  part  of  the 
vj  Piers,  tin  mother  of  die  plaintiff,  was  ex- 
depoMd:  « I  am  qnlte  certain  that  my  late 
contemplated  and  Intended  that  a  mar- 
tTHD  hun.  and  me  should  be  solemnised  for  a 
more  than  two  years  before  it  took  place,  in 
1815;  and  I  am  also  quite  certain  that  he  in- 
u  MletmitBe  a  legal  and  valid  marriage,  as  he 
'7  expressed  to  me  an  anxious  wish  that  I  might 
K  wUch  would  inherit  his  estates,  and  that  he 
a  certain  and  safe  provision  for  me  and  my 
"MJ"^  I  know  that  my  late  husband  was  de- 
_  l^hie  brother,  the  Rev.  Ocbavias  Piers,  who 
S**  Kodii^  m  Ei^land,  dioold  perform  the  cere- 
^W"** ™»  "od  M  wrote  to  him  to  request 
EiilZ^*^  wonM  come  to  the  We  of  Man  for 
/"V^  which  he  wu  nnabk  to  do^  and  my  mar- 


ria^  was  afterwards  delayed  until  my  late  hnsband 
became  intimately  acquainted  with  the  late  Rer.  Tho- 
mas Orpen  Stewart,  bv  whom  the  ceremony  was  per- 
formed. She  deposea  to  the  factum  of  the  marriage, 
and  continued :  "  The  said  Rev.  Thomas  Orpen  Stewart, 
at  the  conclusion  of  the  marriage  ceremony,  stated  to 
mjr  late  husband,  in  my  presence,  in  answer  to  an  In- 
quiry if  all  was  correct  and  legal,  *  that  the  marriage 
ceremony  had  been  legally  and  duly  solemnised  ^'  and 
he  then  stated  to  me,  that  he  had  never  solemnised  a 
marriage  which  gave  hira  so  much  pleasure."  Much 
evidence  was  produced  by  the  respondents  for  the  pur- 
pose of  proving  that  the  Rev.  Thomas  Orpen  Stewart 
was  a  person  of  immoral  character;  but  il  was  not 
considered  pertinent  to  the  matter  in  question.  They 
also  Mve  in  evidence  the  marriage  oi  Sir  John  Ben- 
nett Piers  with  the  mother  of  the  q^UantL  by  qn- 
cial  Ucense,  In  the  city  of  Dublin,  on  the  19th  March, 
1821,  by  the  names  of  John  Bennett  Piers  and  Eliza- 
beth King.  In  the  license,  and  in  the  license  bond,  tha 
lady  was  styled  Elizabeth  Piers,  otherwise  King^  other- 
wise Denny.  From  the  appellants'  case  it  Mpeaied^ 
that,  npon  the  cause  coming  on  to  he  argued  before 
the  Lord  Chancellor  of  Ireland,  they  asked  for  an 
issue  to  try  whetlier  they  were  or  not  the  legitimate 
daughters  of  Sir  John  Bennett  Piers,  deceased,  by  Dame 
Elizabeth  Piers,  otherwise  King,  otherwise  Denny; 
and  that  his  Lordship  was  willing  to  grant  such  isso^ 

ftrovided  the  Bishop  of  Rochester  would  come  to  Ire- 
and  to  be  examined ;  bnt  tliat,  qpon  the  buhop  declining 
to  do  so,  his  Lordship  dlamissea  the  bill,  mtnont  costs. 
The  facta  as  to  the  iasue  were  differenUy  stated  opoa 
the  respondeotfl^  case:  it  was  there  stated,  that  bia 
Lordsliip  was  willing  to  grAnt  an  issue,  whether  any 
special  license  was  granted  for  the  solemnisation  of  the 
said  alleged  marriage  of  the  27th  Ma^-,  1815,  under  the 
hand  and  episcopal  seal  of  the  then  Bishop  of  Sodor  and 
Man,  provided  the  plointiiTs  could  suggest  any  probable 
reason  for  believing  that  they  could  adduce  any  further 
evidence  on  thissunject  than  had  already  been  given  in 
the  said  cause,  but  that  the  plaintifis,  not  having  been 
able  to  shew  any  snch  probability,  made  no  further  ap- 
plication for  such  issue;  and  tlie  decree,  dismissing  t£e 
Dill,  without  costs,  was  drawn  up.  From  this  decree 
thejilaintiflb  appealed. 

SethtU  and  QltuUy  in  support  of  the  appeal.— We 
rely  upon  three  arguments  m  support  of  the  appeal— < 
first,  the  maxim  of  law,  *'  Semper  presumltur  pro  ma- 
trimonio ;"  secondly,  that  every  intendment  of  fact  shall 
be  made  that  is  possible,  before  the  law  will  impute  Uie 
commission  of  a  criminal  act ;  thirdly,  the  maxim  of  law,, 
"  Omnia  presumuutur  rite  et  solemniter  acte."  Some 
l^al  presumptions  are  so  strong  tluit  they  cannot  be 
rebutted ;  in  other  cases,  the  presum^tio  juris,  thougU 
it  may  be  rebutted  hy  clear  and  satisfoctory  evidence, 
yet  cannot  by  mere  probable  evidence ;  or,  to  state  tha 
rule  much  lower  than  it  might  be,  if  the  presumption 
of  a  fac  t  be  within  the  rules  of  ordinazy  probabili^,  the 
presuniptio  juris  is  to  be  drawn.  In  Wilkinson  T. 
J^a^e,  (4T.  B,  4G8),  so  strong  was  this  rule  con^- 
dered  In  favour  of  marriage,  Uiat,  although,  when  the 
fhctum  of  marriage  took  place,  the  man  was  under  ageu 
and  when  he  came  of  age  the  wife  was  in  extremis^  ana 
died  in  three  weeks  afterwards,  banua  were  presumed. 
In  tlie  present  case,  there  is  cogent  reason  to  presume 
that  a  special  license  had  been  ohtuned.  It  is  in  evi- 
dence that  Sir  John  desired  the  marriage  to  take  plafo 
two  years  before  it  actually  did — that  would  be  the 
year  1813;  that  the  present  Bishop  of  Rochester  was 
not  made  Bishop  of  Sodor  and  Man  until  the  year  1814; 
therefore,  there  is  a  probable  presumption  tliut  the  li- 
cense was  granted  by  his  predecessor.  Bishop  Crigan. 
The  negative  of  this  pi-esuinpUon  was  thrown  on  the 
respondents,  for  the  law  presumes  the  affirmative. 
{Jrilliam  r.  7^eJS<ut  Indta  Compaq,  3  East,  102). 
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In  Bex  v.  Tht  InJtabitants  of  Tifiyninff,  (2  B.  &  Aid. 
S86),80  strong  was  the  pretmmption  in  favour  of  a  mar- 
riage conudered,  tJiat,  although  there  was,  in  that  case, 
ft  counter-preBumj)ttoii  of  law  in  favour  of  the  con- 
tinaanca  of  the  life  of  the  first  husband,  it  was  held 
that  it  was  thrown  upon  the  party  impeaching  the  ae- 
oond  marriage  to  prove  that  thefinthnaband  wai  alive 
at  the  date  of  the  second  marria^.  The  Lord  Chan- 
cellor of  Ireland  has  follen  into  this  error — that  he  has 
dealt  with  the  present  case  as  if  it  was  a  umple  pre- 
aomption  of  fact,  and  not  a  presumption  of  ktv.  The 
former  is  nothiofrbut  a  deduction  from  the  balance  of 
probability;  the  latter  ta  a  positive  presumption,  which 
can  be  removed  only  by  undoubted  and  satisfactory 
evidence.  But  not  only  has  the  Lord  Chancellor  of 
Ireland  presumed  that  were  was  no  license  by  Bishop 
Crigan,  out  he  has  also  presumed  ignorance  of  the  law 
in  Mr.  Stewart.  The  contrary  of  both  presumptions 
ought  to  have  been  come  to  by  him.  He  ought  to  have 
examined  the  facta,  only  for  the  purpose  of  seeing  whe- 
ther they  reamed  the  legal  presumption;  instead  of 
which  he  lotted  to  them  to  form  a  eounter-preramp- 
Uon  of  fact  to  the  positive  presumption  of  law.  The 
&ctam  of  a  marriage  being  proved,  everything  neces- 
sary to  give  it  legal  validity  is  to  be  presumed.  (Stead- 
man  V.  Pov?eUt  I  Add.  Eccl.  Rep.  68).  [They  also  re- 
ferred to  DevereuxY.  Much  Dew  Church,  (SW.Black. 
367);  ifa»  v.  M<^,  (Bull.  N.  P.  112);  and  Flemiiiff  v. 
FUmmg'l^  Bing.  C.  P.  2m).\ 

J.  Parker  and  F,  H.  Qoldtmtdf  for  the  respondents. — 
We  do  not  dispute  the  proposition,  that,  where  the  fac- 
tum of  marriage  Is  proved,  the  presumption  is  in  fa- 
vour of  the  necessary  forms  having  been  complied  with; 
neither  do  we  dispnte  that  the  onus  lies  upon  the  party 
impeaching  the  mwriige ;  but  we  say,  that^  taking  the 
Imrthen  of  proof  upon  ourselves,  we  nave  dinilaoea  the 
presumption.  A  presumption  of  law  is  nothing  more 
than  the  presumption  of  a  fact,  capable,  like  any  other 
jiuestionable  fact,  of  being  rebutted  by  anytliing  tend- 
mg  towards  the  proof  of  an  opposite  fact.  [Lord 
Campbell. — So  strong  Is  the  legal  presumption  of  legiti- 
macy, thftt,  in  the  case  of  a  white  woman  having  a 
mulatto  child,  although  the  husband  is  also  white,  and 
the  supposed  paramour  black,  the  child  is  to  be  pre- 
sumed legitimate,  if  there  was  any  opportunity  for 
intercourse.]  In  the  Banbury  Peerage  cate,  the  judges, 
in  their  certificate,  (6  CI.  &  Fin.  220,  n.;  1  S.  &  S. 
163),  avoided  sayiiw  what  amount  of  evideuce  is  sufB- 
dent  to  rebut  uie  legal  presumption  of  legitimacy; 
but  the^  say  that  it  may  he  rebutted  by  circumstances 
indicatmg  a  contrary  presumption.  In  that  case  it 
was  a  presnmptio  juris  de  jure  in  favour  of  l^itlmacy, 
and  it  was  held,  wat  evidence  of  non-access  should  be 
allowed ;  so  that  it  is  but  a  rule  of  prlm&  facie  evi- 
dence, capable  of  being  rebutted  as  in  other  cases.  So 
in  Head  v.  Head  (T.  &  R.  138)  and  Morru  v.  Damei^ 
(6  CI.  &  Fin.  163) ;  Gilb.  on  Evid.,  p.  132,  6th  ed.,  by 
Sedgwick.  Authorities  are  useful  only,  in  these  cases, 
as  shewing  what  in  each  case  was  considered  sufficient 
evidence.  In  Wilkinson  v.  Pajfne  (ubi  sup.)  there 
was  nothing  to  rebut  the  presumption  of  marriage  by 
banns.  In  fVtlliam  v.  The  East  India  Company  (ubi 
sup.)  the  judges  thought,  that  all  that  was  necessary 
was  to  rebut  the  presumption  by  primli  focie  evidence; 
but  that  only  shews  that  you  must  ^ive  the  best  evi- 
dence yon  can.  In  Rex  v.  T^e  Inhabttant$  of  Harhome 
rs  Adol.  &  £11. 640)  the  judges  doubted  the  law  as  laid 
oown  in  Rex  v.  Tvyning,  In  the  present  case,  to 
make  the  marriage  a  valid  one,  it  ia  absolutely  neces- 
sary to  presame  the  fact  of  a  special  license  having 
been  granted.  The  best  evidence  we  could  give  in 
support  of  the  negative  ia  the  evidence  of  the  bishop 
at  the  time  of  the  alleged  marriage,  and  he  swears 
poutively  th&t  he  never  granted  such  a  license.  [Lord 
jBrm^ham. — I  differ  with  the  Lord  Chancellor  of  Ire- 


land in  thinking  that  the  Bishop  of  RocbMtti 
sworn  poeitivefy — it  is  only  argumentatifely.  In 
first  part  of  his  evidence  it  ia  pontire ;  bat  thei 
goes  on,  and  gives  the  reasons  for  bis  leeollecUon,! 
of  which  might  have  been  as  good  for  mntini 
licaise  as  for  refuung  it.]  The  other  uoe  »y,\ 
the  posubility  of  Biuiop  Crigan  havii^  gnntcj 
license  is  sumcient  to  raue  the  preaumptiea;  udl 
rely  on  Lady  Piers'  evidence,  as  ahewiog  tbitSri 
was  dcflirous  of  having  the  marriage  take  pjati 
years  before  it  did,  and  that  he  lud  writlen  to 
brother  to  come  and  marry  him;  but  thb  iHteri 
produced,  nor  is  there  any  proof  of  search  \amg\ 
made  for  it.  But  is  this  pottiiUi^,  when  tqipoai 
the  imprcbaibitity  of  a  person  deniona  of  tunj-i^i 
being  under  no  impediment,  keeping  a  lioM  la 
pocket  for  two  years  before  he  nude  umc^  it,  ti 
considered  sufficient  to  raise  the  preaamptioDl  [¥n 
land  T.  NiehoUony  3  M.  &  S.  259,  n.;  PvUtt,  I 
1  Yoa.331;  Saye  and  Sele  Saroigf,  Sent  Uilllii! 
vol.  26,  p.  109;  LaoO^  r.  6?rwn(w,  1  H.  LC^ 
We  have  hwt  an  illicit  oommenoementof  tUI 
course — a  professed  deur«  to  contact  a  aeart  Mri 
no  proof  of  marriage  by  renutation ;  on  the  mM 
second  marriage,  celebrated  many  yean  after  tk 
Iwed  marriage:  and  we  submit,  that  the  Lord  Gitat 
of  Ireland  was  right  in  holding,  that  the  pTttai| 
in  favour  of  the  license  liaving  been  mated  mi 
ciently  rebutted  by  negativingthe  only  probable B 
of  it  having  been  granted.  The  other  side  «a| 
that  Mr.  Stewart,  the  clergyman,  b  not  to  be  p(« 
i^orant  of  the  law ;  but  we  submit,  that  the 
tificate  in  the  present  instance  shewa  be  was  ^ 
of  the  law  that  there  ^ould  be  two  witseas  I 
marriage;  and  the  only  entry  of  a  mama^bj^ 
license  l>y  him  In  Kirk  ^radden  was  not,  as  It  Mi 
have  been,  ^gned  by  him*.  But,  if  vour  Ur* 
are  not  satisfied  with  the  evidence  reoDttioj  tk 
BumpUon,  we  submit,  that  all  your  LonMiip>> 
will  l>e  to  order  an  issue  to  try  the  qocatioii,  n 
there  was  or  was  not. a  license. 

Bethelly  in  reply  .—The  case  of  Rex  v.  BaiMi 
sup. )  cannot  be  correctly  reported,  as  to  wtrtMl 
the  judges.  Lord  Deoman.C.J.,  depuW  6«i  I 
opinion  of  Bailey,  J.,  in  Bex  v.  T^Mf,  m  » 
reported  to  have  called  the  case  be&re  bin  t  M 
evtdmee,  and  the  case  of  Rex  v.  JVywaj  «  • 


afterwards:  the  continuance  of  lifa  was  a  pmo"! 
of  law.  When  once  the  Uw  draws  the  presnnip 
that  remains  until  every  intendment  wherebj-  tbe 
sumption  can  be  supported  be  n^ti?ed  by  m 
tory  evidence.  [He  referred  also  to  the  Corpni- 
Civilis,  llb.22,  tit.3,  «  De  piobationlbusetprai" 
tionibus."]  , 
March  22.— LoBD  Chanckliob.— My  L)«J  " 
an  appeal  from  the  decision  of  the 
of  Ireland  upon  this  adjudication,  to  whicli  K 
come,  as  to  the  legal  validity  of  the  manisg'.  [ 
which  the  legitimacy,  and  therefore  the  nglitn. « 
plainUffs  depended.  My  Lord^  it  appears  tbit 
Lord  Chancellor  ultimately  dedded  opon  tbii  j 
upon  the  evidence  before  him,  bat  he  at  tne> 
time  olTered  an  issue,  which  he  thonght  wonl^"? 
question  of  the  validity  of  the  nsrriage.  T«  J 
which  he  offered  to  the  parties  was,  "f****^^ 
had  ban  a  tpedal  lieente  fim  the  Biff 
and  Man  waiatriting  Oe  ckra^  to eeUMi^jS 

•  It  would  seem  very  doubtftd,  npm  t>» 
the  act  of  I7M,  whether  tbe  proviaioM  «**««'""^' 
of  muTira  in  tbe  register-book  moM  •Pl^'Vtt- 
hj  special  Ucente.    (See  the  act  at  kipiassttH*'^ 
TuUt,  1  D.  &  Walib.  289,  n.) 
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mk"  Ifov,  itdoes  appear  to  me  that  the  isene  eo 
iplrrrii  goes  renr  mach  to  explain  the  ground  upon 
flkid  lite  Lord  Chaneellar  decided  the  case,  beesnse  it 
ttut,  aecordii^  to  the  view  which  he  took  of  it, 
«tUiMi  in  dispate  depended  apon  the  greater  or 
ia^t  of  the  evidence  upon  the  one  side  or  the 
;  ocfamnse  the  iasue  would  not  reach  the  <^ues- 
I  u  to  decide  upon  the  ralidity  of  the  marriage. 
Id  nst  npon  the  balance  of  evidence  as  to  the  par- 
kt,  upon  the  result  of  which  the  validity  of  the 
DBdonbtedly  would  depend.  But  that  ii  not 
in  which  the  bw  contranplates  matters  of  proof 
to  legitimacy.  That  inue  entirely  lays  asida  all 
nmptiim  nwHi  which  the  law  proceeds  hi  the 
umii^  ana  adjudicates  upon  the  point  as  upon 
mstter  of  fiwt  with  respect  to  which  there  is 
inptioD,  one  way  or  the  other,  but  where,  upon 
't  of  the  investigation  as  to  the  existence  of  the 
r^bti  of  the  parties  might  depend.  My  Lords, 
■at  fonnd  that  the  rule  of  law  is  anywhere  laid 
Mn  to  my  satis&ction  than  it  is  by  Lord  Lynd- 
Blhc  case  of  Morris  v.  Davids,  as  delivered  in 
i,(5Cl.&Ftn.]63].  Lord  Lyndhurst lays 
kwtfaos:  it  ifl  not  precisely  the  same  pre- 
u  exists  in  the  present  case,  bat  the  prin- 
!Airtly  applicable  to  the  presumpUon  we  are 
"  Dg.  He  says,  "The  presumption  of  law 
to  be  repelled.  It  is  Dot  to  be  broken  in 
en,  by  the  mere  balance  of  probabilities: 
for  repelling  it  must  be  strfrng,  dittinctf  sa- 
nd ooMcAum."  No  doubt  every  case  must 
to  bow  &r  the  evidence  may  be  conndered  <a- 
niamdutim;  bnt  he  lays  down  this  rule, 
nnmptum  must  prevail,  unless  it  is  most  sa- 
Ivrvpelled,  by  the  evidence  in  the  cause  ap- 
toHlnave  to  those  who  have  to  decide  upon 
'n.  Now,  my  Lords,  the  legitimacy  of  the 
,irhich  is  the  question  in  the  cause,  depends 
nlidity  of  a  marriage  celebrated  in  the  Isle 
t>7 1  eleigymoa  whose  status  is  not  a  matter  in 
MhiTingbeenaT^:olarly-ord^ned  clergyman, 
in  I  clmtch  there,  ana  as  to  whose  capacity 
nanisge  there  is  no  dispute.  Theqneetion 
M  to  whether  the  marriue  so  celebrated  was 
■"nimg  to  the  law  of  the  Isle  of  Man,  requiring 
lie«M  of  the  bishop  in  cases  where  the  mar- 
<^dnted,  as  this,  was  in  a  private  house,  and 
<^efi.  Of  the  fact  of  the  marriage  there  is 
rtatever — there  is  no  question  raised  about 
b)t  only  is  the  fact  of  the  marriage  proved, 
KpTQ*ed  to  my  entire  satisfaction  that  toe  cler- 
tttd  the  parties  to  the  marriage  all  were  anxious 
nlii]  marriage  should  be  celebrated,  and  all  sup- 
JmI  a  tilid  marriage  had  been  celebrated.  It  is 
'*w  that  Sir  John  Piers  ( tlie  lady  whom  he  mar- 
Mti^  at  that  time  near  the  period  of  her  confine- 
*u  anxious  to  have  a  chud  bom  which  might 
Kii  to  his  property.  There  is  no  doubt  that 
at  all  events,  niust  have  been  anxious  for  a 
■*^™?e.  The  clergyman  not  only  must  have 
^nonj  not  to  incur  the  penalties  which  the  law 
opon  clergymen  celebrating  maiTiages  other- 
n  sccordinp  to  the  law  of  the  Isle  of  Man,  but 
l^ofe  shews  that  he  could  not  possibly  have  been 
'  Wnation  which  is  attempted  to  be  i-aised  in  the 
I'll,  of  a  person  ignorant  of  the  law,  and,  there- 
«iy  to  err,  as  not  knowing  whot  the  law  of  the 
fct***'  **"'y        ^  clergyman  wlio  had 

^  w a  considerable  time  exercising  the  functions  of 
2jJ«n  of  one  of  the  churches,  but  he  had  been  the 
^•ordoniKtic  chaplain,  as  it  is  called,  of  the  pre- 


J^J«h«P of  Sodor  and  Man;  and  he,  it  appears, 
'>«a  engaged  in  celebrating  marrisges  of  this  de- 
^""^  We,  therefore,  hove  it  for  certain  that  all  the 
•^niW  have  intended  thataMffrfmanbge  should 


be  celebnted.  Then  we  have  the  subsequent  conduct  of 
the  parties,  proving,  that,  beyond  all  question,  they  sap- 
posed  that  a  valid  marriage  had  been  celebrated.  The 
children  are  treated  as  legitimate  children — the  wife  is 
treated  fis  the  lawful  wife — and  the  conduct  of  the  par- 
ties from  Iwginning  to  end  shews  that  they  believed  a 
valid  marriage  to  have  been  celebrated.  This  is  not  at 
all  shaken  b^  the  fact  of  a  second  marriage  having 
taken  place  m  Ireland.  We  know  that  that  does 
frequently  happen,  without  the  slightest  imputation 
on  the  validity  of  the  first  marriage.  Now,  under 
these  circumstances,  the  validity  of  the  marriage  is 
impeached  npon  this  ground — that  there  is  no  proo^ 
or  rather,  on  the  one  side  it  is  aud  that  there  ii 

{•roof  to  the  contrary,  of  there  having  been  a  special 
icense  granted  by  the  bishop.  Then  we  have  a  mar* 
riage  unimpeached  by  any  circumstances  to  shew  the 
knowledge  of  the  parties,  or  the  opinion  of  the  par- 
ties, that  other  than  a  valid  marriage  had  been  cele- 
brated, accompanied  by  the  anxious  wishes  that  a 
marriage  should  be  celebrated  ;  and  we  have  a  clergy- 
man engaged  in  celebrating  the  marriage  who  must 
have  been  cognisant  of  the  law  of  the  island  ;  he  ap- 
pears to  have  oeen  so  ;  in  point  of  fact,  from  his  position, 
there  can  be  no  room  for  doubt  as  to  whether  lie  was  not 
ec«nimnt  of  the  law  of  the  island.  Then  here  is  a  ease 
which  raises  all  the  presumption  which  the  law  can  raise 
in  favour  of  a  valid  marriage ;  there  is  nothing  to  shake 
it  hut  this — was  there,  or  was  there  not,  a  special  license? 
Now,  my  Lords,  of  what  does  the  evidence  consist  1  It 
consists  of  the  evidence  of  the  bishop,  who  can  only 
speak  to  his  "  not  recollecting"  having  gnaUd  a  special 
license.  He  states  reasons  why  he  iias  confidence  In 
his  belief  that  there  was  no  special  license.  If  the 
opinion  which  he  has  given  is  maintained  altogether  by 
those  reasons,  his  conclusion  from  those  reasons  is  Iiardly 
entitled  to  more  weight  than  the  conclusion  which  your 
Lordships  youiselves  may  draw.  It  does  not  appear 
that  be  gives  any  other  reason  for  coming  to  that  con- 
clnsion  except  that  he  has  '*  no  recollection"  of  having 
granted  a  special  license,  and  that,  from  certain  circum- 
stances, he  thinks  it  very  improbable."  My  Lords, 
these  reasons,  when  examined,  beyond  all  doubt  do  not 
appear  to  be  very  satisfiictory.  Some  of  the  facts  upon 
wliich  he  proceeds,  if  not  entirely  displaced,  ore  very 
much  shaken  by  evidence  in  the  cause;  as,  for  instance, 
the  party  wishing  to  obtain  a  special  license  must  ap- 
pear before  the  bishop  personally,  and  inform  him  <ii 
the  fact.  We  have  very  good  evidence  from  Mr.  Browne, 
who  held  an  official  situation,  which  most  have  brought 
to  him  a  knowledge  of  the  usual  practice,  from  which  it 
is  to  be  inferred  that  that  is  not  the  universal  practice: 
it  certfliqiy  would  be  rather  an  extraordinary  practice 
in  matters  of  that  description,  which  are  matters  very 
much  of  course,  and  are  usually  transacted  by  officers 
authorised  for  that  purpose.  For  instance,  Mr.  Browne 
says,  that  in  the  year  1818  (it  is  true,  that  is  after  the 
marriage  in  question)  he  received  certain  directions 
from  the  bishop  as  to  the  course  to  be  pursued  upon 
application  for  a  special  license.  From  that,  one  would 
inter  that  the  bishop,  in  the  ordinary  course,  permitted 
that  part  of  liia  duty  to  be  exercised  by  his  lawfully- 
constituted  officer,  and  did  not  himself  personally  inter- 
fere in  the  detuils  of  all  those  transactions.  But,  how- 
ever, giving  all  the  weight  to  the  bishop's  testimony 
which  Clin  possibly  be  asked  by  those  who  rely  upon 
the  effect  of  it,  it  comes  to  no  more  than  this — a  mere 
negative  or  mere  absence  of  i-ecollection  of  a  transaction 
thirty  years  ago,  with  cerfciin  grounds  stalfd,  upon 
which,  either  in  tlie  whole  or  a  great  part,  that  conclu- 
sion to  which  the  bishop  has  come  is  rested.  My  Lord^ 
I  cannot  say  that  that  is  evidence,  in  the  language  of 
Lord  Lyndhurst,  **  strong,  distinct,  satisfactory,  and 
conclusive.'*  It  appears  to  me  to  be  the  very  contrary 
of  what  we  understand  to  be  the  meaning  of  these 
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worfs.  But,  independently  of  that,  there  is  not  only 
a  j>ostibilit^t  but  a  j}robaoilityy  outweighing  entirely 
fhe  probabitlty  of  this  marriage  having  been  celebrated 
vriibout  a  special  license,  that  the  preceding  bishop 
may  have  gi-anted  such  a  license.  There  is  nothing 
whatever  at  variance  with  that,  except  the  period 
which  elapsed  between  the  time  %Yhen  the  special  li- 
cense is  supposed  to  have  been  granted,  and  the  time 
when  the  marriage  was  celebrated.  But  there  is  evi- 
dence that  it  is  not  at  all  an  unusnol  thing  for  a  consi- 
derable time  to  elapse  between  the  one  and  the  other ; 
and  we  have  this  in  proof,  that  the  mamage  was  con- 
templated two  years  before.  The  brother  of  Sir  John 
Piers  was  intended  to  he  the  deigyman  to  officiate. 
He  was  not  able,  however,  to  come  to  the  Iile  of  Han, 
and  the  postponement  took  place  on  that  accoont.  We 
have,  therefore,  the  &ct  6f  the  intention  having  existed 
at  the  period  at  which,  if  the  license  were  granted  by 
the  preceding  bishop,  the  license  in  question  would 
Iiave  been  so  granted.  That  is  not  a  fact  apon  which 
We  can  rely  as  conclusive,  but  it  undoubted^  removes 
a  great  deal  of  the  alleged  improbability  of  the  license 
having  been  granted  at  a  period  so  long  antecedent  to 
fhe  time  of  the  marriage.  But,  my  Lords,  I  will  not 
go  Into  the  detail,  simply  because  the  view  which  I  take 
of  the  case  does  not  depend  upon  an  examination  of  the 
detail ;  bat  it  depends  upon  tnis— there  is  a  strong 
pretum^ion  in  mvonr  of  the  validity  of  the  marri^e, 
Mrticuiariy  after  the  great  length  of  Ume  which, 
elapsed  unce  the  celebrauon,  which  is  not  net  in  this 
case  by  that  species  of  positive,  distinct,  and  satisfactory 
disproof  wbicti  Is  essential  in  order  to  get  rid  of  the  pro- 
bability of  the  marriage  having  been  validly  celebrated. 
Hy  Lords,  under  these  circumstances,  I  cannot  come  to 
the  conclusion  to  which  the  Lord  Chancellor  of  Ireland 
has  come,  either  as  to  the  result,  viz.  dismissing  the 
plaintifis'  bill  upon  the  gi'ound  that  they  had  not  made 
out  their  title  as  legitimate  children;  still  less  as  to 
the  form  in  which  he  proposes  to  try  the  issue  upon  the 
Talidlty  of  this  marriage.  My  Lords,  I  really  have  no 
difficulty  wbatei^  on  this  part  of  the  case.  It  never 
appeared  to  me  that  there  was  made  out  that  species  of 
mntradiction  of  the  le^  presumption  which  would 
jnstifir  any  court  in  coming  to  a  condunon  agunat  tile 
Talidlty  ol  the  marriage.  The  only  doubt  I  had  was 
as  to  the  course  which  a  court  of  ec[uity  ought  to  have 
adopted  for  the  purpose  of  disposing  of  the  question. 
Beyond  all  doubt,  my  Lords,  in  an  ordinary  case,  in 
which  a  question  arises  as  to  thelegitimacy  of  children, 
or  the  validity  of  a  marria^,  it  would  be  a  case  for  a 
Ooortof  equity  to  send  to  tnaJ.  But  there  are  peculiar 
clrcumst^ces  in  this  case,  which,  after  some  considera- 
tion, I  am  satisfied  make  it  the  duty  of  this  House  not 
to  adopt  that  course.  In  the  first  placej  it  U  hardly 
possible  to  adopt  that  course  in  a  mode  which  would  lead 
to  a  satisfactory  conclusion.  It  is  not  a  case  in  which 
a  court  of  eqnity  is  bound  to  do  it.  It  would  only  do 
it  In  the  ordinary  course  of  administering  its  jurisdic- 
tion, in  order  to  satisfy  itself  as  to  the  fact  upon  whicih 
the  usue  would  be  directed.  But  it  is  a  matter  of  dis- 
cretion in  the  Court ;  and  if  the  marriage  be  proved  be- 
yond all  controversy,  there  can  be  no  issue  directed. 
Here,  then,  the  f^uestion  is,  whether  the  facts  are  such 
as,  in  the  discretion  of  the  Court,  make  it  the  duty  of 
the  Court  to  direct  an  issue  to  be  tried  by  a  jury. 
First  of  ^I,  it  does  not  depend,  in  any  great  d^;ree,  as 
We  see  now,  from  the  evidence  whicli  was  produced  be- 
fore the  Court  of  Chancery,  upon  parol  testimony ;  it 
depends,  more  than  anything  else,  upon  the  effect  and 
validity  to  be  given  to  the  l^al  presumption.  If  the 
fact,  therefore,  were  to  be  tried  by  a  jury,  under  the  di- 
rection of  a  judge,  it  is  not  that  case  which  is  peculiarly 
fit  to  be  investigated  before  a  jury  by  parol  testimony, 
the  aid  of  which  a  court  of  equity  requires  in  ascertain- 
ing the  fact.  But  thne  is  another  great  difficulty.  If 


this  issue  is  to  be  directed,  it  will  be  directed  to  bci 
in  Ireland.  Now,  it  does  so  happen,  that  the  crij 
upon  which  the  fact  is  to  depend  seems  to  be  f 
anywhere  but  in  Ireland ;  purt  of  it,  and  the  mo^ 
portant  part,  on  one  nde  of^the  qaestjoD,b  to  be  f 
in  this  country.  The  bishop  Is  restdtne  bere,  u 
has,  as  it  appear^  declined  to  go  to  Bubfin  for  the 
pose  of  giving  his  testimony  there.  Bat  the  othei 
of  the  evidence,  and  perhaps,  next  to  that  of  the  bi 
the  most  important,  is  to  be  found  in  the  Isle  of  ] 
so  that  you  would  have  the  jury  in  Itetaod,  boj 
would  nave  no  evidence  in  Ireland  ts  be  bi 
before  them ;  and  if  the  evidence  shoald  leobfita 
would  not  be  a  satisfactory  mode  of  invctfigitim 
fact.  My  Lords,  another  ground  whichmeiat 
to  be  conclusivejas  to  the  course  which  the  Boon 
adopt,  is  this.  The  question  depends  a  good  dull 
the  effect  to  be  given  to  the  l^p&l  presumption,  t 
posed  to  the  description  of  evidence  we  here  hm.  1 
If  a  jury  were  to  come  to  the  conclnuoa  tovbU 
Lord  Chancellor  of  Ireland  has  oome,  vis.  thtf  Ai 
dence  is  sufiicient  to  repel  the  legal  preaanr  ' 
that  fact  were  brought  before  this  House  lap 
could  this  House  be  satisfied  with  snch  a  vi 
ceeding  upon  these  grounds?  Hy  Lards,  I  h 
therefore,  that  an  attempt  to  try  the  qnestioal 
issue  would  lead  to  g:re«  and  nnneeeaauy  ex| 
and  that  we  shoald  by  no  means  come,  ia  all  j 
bility,  to  a  more  satisftetofy  resnlt  maa  the  mil 
of  the  case  than  we  have  now  npon  the  evijeatsl 
us.  My  Lords,  my  opinion,  therefore,  beiu, 
strong  I^;al  presamption  is  not  repelled  by  the  en 
in  the  cause,  my  advice  to  your  Lordshiu  a,  toM 
the  decree  of  the  Lord  Chancellor  of  Ireland,  udl 
clare,  that  the  appellants  have  established  theiril 
The  decree  upon  that  will  be  quite  of  count ;  then 
be  no  reason  for  sending  it  back  to  the  Court  oTC 
eery.  If,  indeed,  there  be  anything  else  to  Urn 
cated  upon,  I  apprehend  that  this  Hoase  viU  D^i 
that  question,  but' will  remit  it  to  theComt  ef  C 
eery  for  the  punwse  of  having  that  matter  ii9» 
But,  as  far  as  1  have  been  able  to  see 
there  is  no  defence  aetnp  against  the  cl«unrfp*<| 
lants,  except  the  question  m  whether  they  tf  fffM 
children,  and  so  entitied  to  the  propert;.  u>M| 
so,  this  House  will  not  he  departing  &om  ib 
course  in  making  a  decree  in  favour  of  the 
Lord  Brodqham .— My  Lords,  1  am  "I'l 
and  for  the  same  reasons.  1 

that  rule  in  very  plain  terms;  and  if  I  ^Z^* 
as  to  any  one  of  tKe  four  descripUoM  wluch  «  I 
of  the  evidence  required  to  rebnt  the  lepalprtim 
of  the  marriage  being  legitimate,  it  is  as  to  tto  w* 
should  say,  "  clear,  distinct,  and  sfttisfcctojy  tnm 
I  am  not  quite  prepared  to  ose  the  , 
I  think  some  doubt  may  arise  upon  tW, 
nnneceasary  to  raise,  becanse,  if  the  evideacei^ 
be  "  clear  and  satisfactory,"  that  is  quite  mifiaea 
me.   I  do  not  like  ever  to  Uv  do«Ti  Uw 
evidence  must  be  "  conclnsive,*'  because  if « 
very  frequently  to  needless  and  I 
Have  we,  then,  in  this  marriage,  allawd  to  w" 
had  thirty-four  years  ago  in  the  We  «  ?JJ%, 
always  acknowledged  to  have  been  the  "''^"Vj 
parties  for  a  considerable  time  before  "f."^^,, 
knowledged  to  have  been  Btdisfactory  to  Oie  pe^ 
a  certain  extent)  immediately  upon  the  'f""? 
nised  by  them  and  by  their  acts 
timi*  ftiiH  RiihRistini^  till  hrouffht  into  t"^"":^ 


same  opinion, 

the  rule  to  have  been  very  clearly  laid  down, 
v.  Vavia,  by  my  noble  and  learned  Wend,  » 
hurst.   My  noble  and  learned  friend  there  lwi< 
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0X11;  Bpon  tbe  estate,  always  aclcnowledged  to  have 
|p  I  nIEeieiit  marriajfe,  except  in  these  two  in- 
llKt^and  until  these  two  periods — have  we,  I  say, 
~  lently  Htviv},  dtstinet,  and  satisfactory  evidence  to 
the  li^  presamptloD,  in  accordance  with  that 
cof  actine  and  acknowledgment  ?  I  say  nothing 
:  took  place  in  1821,  for  lam  entirely  of  opinion 
I  thit  it  no  argnment  whatever  against  the  parties 
'  r  that  tbey  bad  contracted  and  solemnised  a 
Inltd  marriage  in  1815.  It  is  a  constant  conrse 
[  who  solemnise  irregular  marriages — mar- 

 ,  thoagh  irregular,  are  perfectly  valid  and 

Iq^,  and  against  which  nothing  of  presurap- 
rtf  law  can  be  alleged — it  is  a  constant  course  for 
[iSffwds,  needlessly,  superflnonsly,  and  in  my 
I  inqnlarly,  to  aoleiniuse  what  is  wled  a  regu- 
liip  in  &cie  ecclens.   I  say  imgidarl^  for  an 
I  MBon,  because,  if  the  first  maniage  is  valid, 
id  marriage  becomes  an  irr^Iar  marriage, 
marri^e  was  irregnlar  for  want  of  certain 
ital  or  legal  solemnities;  but  in  law  it  is 
.Ik second  marriage  is  a  mockery,  because,  for 
nn^vbo  are  singU,  to  many,  u  intelligible; 
|tro  pmoDs  who  are  already  married  it  is  a 
fWi  1  may  almost  say  a  profanation,  of  a 
I  rite  of  the  church.   Therefore,  though  I 
'  that  that  acting  of  theirs  is  at  all  to  be 
i  it  is  a  constant  course  for  persons  in  a  cer- 
lof  life,  who  make  what  is  commonly  called 
ror  in^olar  marriage,  afterwards  to  marry 
laic,  not  only  for  the  purpose  of  quieting  tlia 
Fpetsons  of  nice  conscience,  but  also  for  the 
F  patting  down  any  public  clamour  that  may 
M.  Kow,  ki  Enffland,  where  the  law  is  so 
from  the  Scotch  jaw,  it  ia  a  very  common 
^  the  public  do  not  know  that  the  Scotch 
as  proclamation  of  banns,  no  license,  and 
Mrf  parents  or  guardians,  to  solemnise  a  roar- 
^nty  do  not  know  that ;  and,  therefore,  they 
tIktM  ^j)Ie  have  only  been  married  at 
iti,aad  it  is  not  a  valid  marriage."  In  order 
rpaMic  damoar  of  the  illegality  and  inva- 
[ftt  marriage,  persona  very  naturally,  but,  as 
Hfatt,  Tety  uregnlarly,  and  not  commendalily, 
M  my  opinion,  marry  again  in  the  esta- 
te The  same  parties  would  be  excessively 
[vety  indignaBt,  if  yon  were  to  tell  them 
il  marriage  wasneeessary ;  for  they  would 
^,  ce  have  cohabited  a  week  before — were 
:  in  concubinage  all  that  time  7**  However, 
tteof  thoae  feelings  In  the  public  mind  upon 
|Mw>t«  a  matter,  involving  character,  and  espe- 
i*ule  character,  is  quite  sufficient  to  account 
Buiiage  la  1821  in  this  case,  and  to  take 
IpnsntDption  which  might  arise  from  thence 
'^ti  not  believing  themselves  to  have  been 
.  a  tiiB  Isle  of  Han :  not,  perhaps,  that  that 
'  simld  be  dedsive  as  the  cause  of  the  subse- 
[yriy.  but  rtiU  it  is  a  strong  circumstance. 

*PP^*'"  to       therefore,  that  we  may 
^Mo  be  a  marriage  not  questioned  till  these 
^^Pto^^ place;  and, tberefor& the  {iresumption 
nfnonrof  the  marriage  and  legiumacy  is,  in 
rtiof  Lord  Lyndhuiat,  only  to  be  rebutted  by 
n  udnUsfaetory  evidence.''   Have  we  that  in 
^•1  Certainljf  not.   I  entirely  agree  with  my 
*™  ,'<«Bed  friend,  that  we  can  quite  see  what 
slT  k  ^^'y  learned  and  excellent 

F  « the  court  bdow,  from  the  way  in  which  the 
L^fJfB^ewd.  To  send  the  question  of  the  legiti- 
w  the  manwe  to  bo  decided,  not  upon  the 
a!?'  **   ooght  to  be,  but  upon  one  point — to 
'w         sopposed  circumstance  of  fact  the  pivot 
"»  *tM>le  is  to  turn,  is,  to  my  mind,  a 
error  m  the  court  below— it  is  an  error 


which  cannot  be  exceeded,  becanse  it  is  a  total  con- 
founding of  two  perfectly  different  things.  It  would 
be  much  better  to  do  this:  wesay  a  parson  has  a  right, 
in  a  tithe  suit,  to  an  issue;  we  say  tliat  an  heir-at-4aw 
has  a  ri^ht  to  an  issue :  but  did  anybody  ever,  in  send- 
ing an  issue  upon  a  tithe  suit,  which  the  pai'son  has  a 
right  to  against  tlie  tithepayer,  or  in  sending  an  issue 
wTiich  the  heir-at-law  has  a  right  to,  think  of  making 
It  depend,  not  upon  the  fact  upon  the  whole  question, 
whether  the  right  to  tithe  is  established  or  a  modus 
is  established,  or  not  upon  the  whole  fact  of  heir 
or  not,  but  upon  some  questions,  in  the  one  case,  of 
whether  A.  B.  was  churchwarden  at  the  particular  time 
when  the  modus  was  made,  or  whether  a  particular  fact 
took  place  which  tended  to  shew  that  A.  B.  was  heir> 
at-law  to  C.  D.  or  not?  No  audi  thing  was  ever  beard 
of:  the  whole  matter  is  sent  to  be  tried.  Butitiswmse 
here,  because  there  you  have  the  mere  fiwt  in  qnestioni 
and  I  could  much  more  easily  tolerate  an  order  direct- 
ing an  issue — though  it  would  be  a  meet  erroneous  di- 
rection to  tr^'  one  special  circumstance  of  &ct  in  thoaa 
two  cases  that  I  put — than  I  could  tolerate  this  issue 
which  has  been  airected,  because  this  iasae  is  not  the 
thing  in  question.  Tlie  thln^  in  question  is  the  vali- 
dity of  the  marriage—the  thing  in  question  is  rebut- 
ting, or  not,  the  presumption  of  law  in  favonr  of  tii9 
marriage;  that  Is  the  i^uestion.  And  the  ime  which 
has  been  dkected — an  issne  trying  one  fact,  among 
many  in  the  case — appeaia  to  me  pwfectly  out  of  the 
question,  and  a  total  miscarriwe  as  far  as  it  goes,  but 
a  miscarriage  iatal  to  the  whole  judgment  for  it  goes 
to  affect  the  whole.  Kow,  my  iJorda,  tiiere  is  in  thla 
case  a  very  peculiar  circnnutouce.  Ifo  doubt  mach  d»> 
pends,  if  not  the  whole,  upon  the  fact  whether  then 
was  a  license  or  not.  It  is  most  important  to  consider 
who  It  was  that  celebrated  the  marriaffe :  it  is  a  &ot 
which  really  does  dispose  of  tlie  question,  in  my  opi- 
nion. It  is  celebrated  by  a  person  who  had  been  for 
some  time  In  oi-ders  in  the  Isle  of  Man— it  la  celebrated 
by  a  person  who  could  not,  by  possibility,  be  ignorant 
of  the  law  of  the  Isle  of  Man  respecting  marriage,  be- 
cause it  is  celebrated  by  a  person  who  was  actually 
chaplain  to  Dr.  Crigan,  the  predecessor  of  my  ri^t 
reverend  friend,  the  present  Bishop  of  Rochester,  (Di^ 
Murray),  the  bishop  in  whose  time  the  mairloga  wai 
cdebrated.  Here,  then,  is  a  clergyman  who  had  been 
accustomed  to  celebrate  marriages;  who  knew  from  hia 

Etsltion,  both  officially,  eleriMlly,  and  generally,  the 
w  upon  the  subject ;  and  who  knew  the  hl^  risk  that 
he  incurred  if  he  aid  not  celebrate  the  mamsge  duly^ 
is  it  to  be  presumed,  from  the  mere  want  of  memory  in 
the  bisho|i,  (for  there  is  a  possibility  tiiat  he  mia^t 
have  foi^gotten),  or  upon  the  impoeubllity  of  Dr.  Cri- 
gan, his  predecessor,  uaving  granted  this  license,  (for 

f'ou  must  exclude  that  also  ),tnat  this  gentleman  should 
lave  been  so  reckless — who  had  no  kind  of  iotezeat  in 
running  any  risk — as  to  have  exposed  hisoself  to  utter 
and  absolute  ruin,  by  celebratii^  a  marriage  irxegB> 
larly?  I  cannot  suppose  that  likely.  ItappearatoM 
that  that  makes  a  short  end  of  the  question.  I  oannot 
conceive  a  man  in  hia  position  inourrinc  this  risk  for 
nothing;  and  if  he  did  not  incur  this  risic,  there  was  a 
license.  Then,  as  my  noble  and  learned  fiiend  haa 
moat  justly  observed,  Hie  parties  conduct  goes  aloar 
with  the  legal  presumption,  and  against  everythingtm 
tends  to  rebut  that  presumption.  For  two  years  the 
marriage  had  been  in  contemplation,  and  it  is  explained 
why  it  did  not  take  place  before.  That  also  lets  in  tha 
possibility  of  Dr.  Crigan  having  granted  a  license) 
which,  if  you  admit,  no  tittle  of  the  evidence  in  th» 
cause  is  excluded ;  because  all  that  Dr.  Murray  can 
tell  you  is,  **  that  he  does  not  remember  granting  the 
license."  Suppose  Dr.  Murray,  inatead  of  saying,  ^fbr 
that  is  all  his  evidence  amounts  to),  "  I  do  not  think 
I  did— I  do  not  recollect  that  I  did,*'  had  actually, 
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stringently,  and  conclnsively  Bworn,  "  I  never  did — I 
know  I  never  did — ^for  I  have  reason  to  know  I  never 
did.  I  am  as  certain  I  never  did,  as  I  am  certain  I 
never  committed  felony,  or  married  irregularly,  or 
■without  a  license,  my  own  self,  and  thereby  committed 
a  great  ofTence."  Suppose  he  had  said  that,  which  he 
has  not  eaid,  he  cannot  tell  what  Dr.  Crigandid — he 
cannot  tell  what  happened  before  his  time — he  does  not 
pretend  to  nay  so.  Then  am  I  to  shut  out  all  possi- 
bility of  this  having  taken  place  before,  when  all  that  is 
to  be  ui;ged  against  it  is  delay  ?  But  Sir  John  Piers  might 
have  let  the  license  lie  over  for  a  particular  reason; 
and  accordingly  a  particular  reason  is  actually  afforded 
here,  in  the  expectation  of  his  brother  coming  over  to 
celebrate  the  maniage.  Thvn  they  act  accordingly: 
they  intended  to  marry.  Had  they  a  reason  to  intend 
to  marry  ?  Most  undeoiaMy.  Here  was  a  very  consi- 
derahle  fortune  and  a  baronetcy  depending  upon  it. 
Sir  John  Piers  wished  to  have  a  legitimate  son,  and  the 
lady  was  in  that  state  which  made  it  most  likely  that 
he  should  then  desire  the  marriage  to  take  place,  be- 
cause she  was  within  three  or  four  weeks  of  her  actual 
confinement.  It  might  be  done,  therefore,  to  take  the 
chance  of  a  legitimate  son  and  heir  being  produced  by 
that  lady,  to  whom  he  wasattached.  Then  they  intend- 
ed to  marry.  What  did  they  do?  On  the  very  day  of 
the  marriage  Sir  John  Piers  executed  a  will,  in  which 
he  calls  the  lady  his  wife.  Hy  Lords,  upon  the  whole, 
therefore,  I  nitertain  no  doubt  whatever  in  this  case, 
vpon  the  merits,  that  there  has  been  aniiscarriage  below. 
Tlie  only  question — and  I  was  of  the  same  opinion  as  my 
noble  and  learned  friend  was  the  last  time  the  case  was 
before  your  Lordships — the  only  question  which  wehad 
any  doubt  upon  was,  whether  we  ought  not  to  direct  an 
issue ;  as,  generally  speaking,  this  is  the  sort  of  matter 
which  is  sent  to  be  tried  by  an  issue.  I  should  have 
most  deeply  lamented  if  it  had  been  found  necessary  to 
do  so.  I  entirely  agree  with  my  noble  and  learned 
friend,  that  it  would  have  been  a  subject  of  deep  la- 
mentation if  it  had  been  necessary  to  send  it  to  a  jury; 
for  the  one  reason,  among  the  i-est,  that,  as  my  noble 
and  learned  friend  says  in  the  circumstance  of  this 
case,  suppose  the  jury  had  come  to  the  conclusion 
that  there  was  no  evidence  of  the  license,  or  that  it  was 
disproved,  and,  led  away  by  that  or  any  other  circum- 
stances, the  jury  had  come  to  a  conclusion  contrary  to 
what  I  verily  believe  the  fact  to  have  been,  I  am 
quite  sure  I  should  not  have  been  satisfied  by  it,  and 
tne  verdict  would  not  have  bound  me.  We  are  not 
hound,  either  at  law  or  in  fact,  by  a  certificate  of  a 
court  of  law,  or  by  the  verdict  of  a  jury  upon  fact.  I 
have  known  the  Court  of  Chancery  send  two  or  three 
issues,  one  after  another,  to  be  tried.  I  remember  Lord 
Eldon  saying,  that,  upon  a  point  of  law,  the  Court  of 
King's  Bench  decided,  that  a  certain  devise  gave  *'  an 
estate  in  fee the  Court  of  Common  Pleas,  that  it  gave 
«  an  estate  tail the  Court  of  Exchequer,  that  it  gave 
**an  estate  for  life;"  and  that,  when  the  whole  Uiree 
cerUficates  came  before  him,  he  was  of  opinion  that  it 

gve**  no  estate  at  all."  It  is  parol  evidence  which 
iquently  tempts  ns  to  send  an  issue,  when  we  regret 
we  are  oblig^  to  do  so.  Bui  here  you  could  not  have 
that  ;parot  evidence,  as  my  nohle  and  learned  friend  has 
explamed.  And  were  the  lasne  granted,  we  should 
stand  precisely  in  the  same  position  in  which  we  stand 
at  this  very  moment — we  should  have  the  very  same 
evidence,  together  with,  what  I  should  call,  the  useless 
Terdiot  of  a  jury.  Therefore,  I  do  most  heartily  rejoice 
that  we  do  not  find  it  necessary  to  send  it  to  a  jury.  No 
doubt,  if  there  is  anything  to  be  done  further,  the  case 
ought  to  go  back;  but  I  see  nothing  here  except  the 
charee  upon  the  estate,  and  that  charge  of  4000/.  de- 
pend upon  tlie  fact,  whether  A.  B,  and  C.  D.  are 
children  or  not  in  whose  fiironr  the  power  is  to  he  exe- 
cuted or  the  chatge  to  he  nuaed.   Therefore,  if  that  is 


the  whole  question,  I  do  not  see  any  reason  for  sea 
it  back,  any  more  than  my  noble  aod  learned  fi 
does.  If  th'ere  is  any  other  circumstance  vbtch; 
escaped  us,  it  will  be  stated,  of  cout%,  at  the  Bar, 
therefore,  entirely  agree  with  my  noble  and  lea 
friend,  that  this  case  has  been  mis-decided  belov; 
for  these  reasons  I  think  the  judgment  belov  otig 
be  reversed. 

Lord  Cahpbeli.. — My  Lords,  it  seems  to  me  thai 
case  depends  entirely  upon  the  effect  to  be  giren  t 
presumption  in  favour  of  the  marria^.  It  ii  a]|| 
that  there  is  a  presumption  in  its  faronr;  aud 
until  the  contrary  is  proved,  we  are  bound  to  dn 
inference  that  evenrthin^  existed  which  wis  m 
to  constitute  a  valid  mam^e;  and,  among  otber 
that  there  was  a  special  license  from  tbeKi 
Sodor  and  Man.  But  it  is  likewise  admitted, 
other  hand,  that  this  is  not  a  presnmptio  jaiis 
cannot  be  rebutted,  but  that  it  may  be  rebutted, 
that  it  can  only  stand  "  till  the  contrary  i»  poi 
The  whole  question,  therefore,  depends  opm  i 
sort  of  evidence  is  required  to  prove  the  wpiirt, 
to  give  effect  to  it.  It  seems  to  me,  mv  U?4 
if  the  very  learned  Lord  Chancellor  of  IreUai 
been  of  opinion,  that  the  only  effect  of  the  prHj 
tion  is  to  shift  the  burden  of  proof ;  and  that,  inj 
of  the  party  who  stands  upon  the  validity  of  duj 
riage  being  obliged  to  shew  that  there  w_  a  Bfl 
it  lay  upon  the  other  nde  to  impeach  the  ralidityi 
marriage,  and  prove  that  there  was  no  license ;  ball 
the  onus  being  shifted,  it  was  a  question  to  b«  ti 
as  any  other  disputed  &ct ;  and  that  the  conclna 
he  pronounced  was  one  which  depended  meielj  i 
the  bidance  of  testimony.  It  is  quite  clear,  il 
opinion,  that  this  was  the  view  taken  of  it  bv  Ihf 
Chancellor  of  Ireland,  from  the  issue  which  he  proj 
to  direct ;  for,  if  that  issue  had  been  tried,  it  i»i 
clear  the  jury  would  merely  have  been  directed  to 
sider  whether,  in  their  private  belief,  there  had  b. 
special  license  or  not.  But,  my  Lords,  it  " 
that  that  is  entirely  contrary  to  the  welMiMi 
principles  of  law  which  have  been  long  Itiddort 
acted  upon  for  the  security  of  marriage.  lM(«it 
Parker,  as  might  be  expected  from  a  gentifMnof 
great  legal  discrimination  and  high  profosw™  • 
nence,  allowed  at  the  Bar,  as  he  was  hound  tow,  I 
that  was  not  the  mode  in  which  the  validiiy«f 
marriage  was  to  be  tried  ;  and  he  said,  "youmuets 
a  h  igh  degree  of  probability  that  there  was  not  a  licei 
That  comes  pretty  much  within  the  definition  o£ 
mode  in  which  the  presumption  is  to  be  rtbnttM* 
has  been  cited  by  my  noble  and  learned  frieDd  on 
woolsack,  from  tord  Lyndhurst,  and  ''^'l"^''?! 
acquiesced  in  by  my  noble  and  learned  fiietid  whm 
addressed  your  Lordships,  with  some  alight  meat 
tion.  My  Lords,  my  notion  is,  that  a  oresumptrt 
this  sort  in  favour  of  a  marriiue  can  only 
by  disproving  every  reatonable  postibiH^-  t.^" 
mean  to  say  that  you  must  shew  the  t«/>ow*i" 
any  supposition  which  can  be  suggested  to  snppcn 
vJtdity  of  the  marriage,  but  yon  must  she*  tii« 
is  most  liiffhfy  improbable,  and  that  it  is  not  rett» 
possible.  Because  only  look,  my  Lorda,  at 
mendous  responsibility  cast  upon  you  wiUi 
the  status  of  the  woman  and  the  status  of  the  ciuwi 
see  the  peril  you  are  encountering;  J?"^'! 
deciding  that  a  woman  is  a  concubine,  and  ""J 
children  ar«  bastards,  upon  a  mere  Bp«^'»*'^'3 
in  fiwt,  contrary  evidence  may  afterwards 
when  it  is  too  late,  to  shew  that  tbeie  fM^^jr; 
istence  which  would  render  the  roamag* 
woman  tlie  wife  of  the  person  to  whom  ahf  ™ 
ried,  and  the  children  legiUnuite.  My  I*™*;" 
such  a  peril,  the  law  requires  that  yoo  ahoBWWj 
ti«  eveiy  natmaUe  pcesibiH^.  Here,  my 
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hMr  ijnesltoD  as  to  the  Talidity  of  the  marriage  tarn- 
^  DpoD  ifhelher  there  waa  a  special  license  or  not, 
ta  ire  two  jKwiKilities  stipRested— first,  that  there 
IS*  Ikeiw  gnmted  by  Dr.  Crigan,  the  former  Bishop 
rScdor  and  Han;  and,  secondly^  that  there  was  a 
Mse  granted  by  I)r.  Hurray,  who  was  the  Bishop  of 
mi  Um)  when  the  marriage  was  solemnised. 
.B,  my  Lords,  in  the  first  place,  I  must  again  draw 
IvUidUiip^  •ttenlion  to  the  presumption  of  law^ 
Sidi  rtqoircs  and  demands  a  judge  not  to  exervise 
\m  private  notion,  or  to  inmilge  in  his  own 
Wt  t^inioDs,  npon  the  snbject,  hot  requires  him 
lUiere  that  eveiprthing  was  solemnly  and  effec- 
Mr  done.  That  is  greatly  shortened  here  by  the 
t  of  the  case,  because  that  there  was  a  marriage 
|kto  is  not  denied.  The  parties  were  exceed- 
;  luious  that  there  should  be  a  marriage ;  the 
lavm  had  not  only  the  means  of  knowing  the  law 
'(iUand,  but  there  b  every  reason  to  befieve  that 
M  aware,  that,  if  he  solemnised  a  marrit^;e  con- 
ftolhelaw,  he  was  liable  to  severe  penalties,  and, 
HMothm.  to  htTe  his  ears  nailed  to  the  pillory*. 

dear,  that  the  parties  believed  that  they  had 
fcd  a  valid  marriage ;  for,  on  th«  very  day  on 
itkmarri^  was  celebrated.  Sir  John  Piers 
Mideed,  whereby  he  charges  the  estate,  accord- 
lha  power,  with  certiuo  uses,  and  he  calls  the 
paJiv^I  "  wife."    Now,  mv  Lords,  how  is  this 
•tin,  so  strength ened.  rebotted  ?    Simply  by 
nctofDr.  Hurray,  Bishop  of  Sodor  and  Man, 
of  Rochester.   I  look  upon  his  evidence 
rwit  candidly  given,  that  he  is  as  sincere  In  it  as 
I  p«M)ble  for  a  man  to  be,  and  that  his  mind  is 
rmbiassed.   But,  my  I^rds,  what  docs  it  amount 
ItimoDDts  merely  to  this,  that  there  was  a  con- 
»  (aodonbt  a  firm  conviction)  upon  his  mind, 
L-iiA      8?*°^  *  license,  bu  t  only  for  the  ren- 
vmA  he  larigns.    Now,  the  principal  reason  wns, 
c.T*'^  granted  ttie  license,  be- 

iSr  John  Pitn  and  his  lady  were  living  in  con- 
■Ht  Now,  that  might  cert^nly  be  a  strong  reason 
(gwntingthe  license,  bnt,  possibly,  it  might  be 
ifcrmnting  it,  because,  if  a  letter  ha<l  been 
i,wila  memorial  had  been  sent,  to  a  bishop,  by 
■  Pien,  stating  that  he  had  unfortunately  been 
|TO  this  lady  as  his  mistress,  that  her  condition 
*"iinthe  island,  that  he  wasdeairons  of  making 
■jttftil  wife,  and  at  the  same  time  of  avoiding  the 
the  ceremony,  and  that  he  would  have  ttie 
vedebrated  if  he  could  procure  a  licenne  and  do 
"Ti  it  is  possible,  that,  for  the  purpose  of  render- 
,  •waeiion  between  this  man  and  woman  a  lawful 
feotbWiopinight  have  granted  the  license;  he  might, 
■■ighlaot;  bnt  whether  it  waa  so  or  not,  it  fs  impoa- 
i-fZL^  '•^      distance  of  time,  to  ascertidn.  But, 
there  is  another  supposition :  the  Lord  Chan- 
^^vhtBliitening  to  the  arguments  at  the  Bar  of 
I  Ume,  and  when  his  mind  is  addressed,  as  it  always 
p  »hat  fills  from  the  learned  gentlemen  at  the  Bar, 
■  be  agoing  thirty  or  forty  docnments  j  and  sup- 
"lyoa  were  called  upon  to  negative  the  fact  that 
a  particular  document,  which  there  is  no 
I  i-Uk*     8*°"'"*  signature,  if  that  document  were 
l'"™<«'»i'>g,  would  you  n^attve  the  existence  of 
^adwaiiKQt^by  Lord  Cottenham  being  called,  and 
^^Ihave  no  recollection  of  having  signed  that 
■■■•t™  Notwithstanding  all  our  high  respect  for 
we  oeeessarily  be  bound  to  believe  that  his 
^  «  what  ha  had  done  or  had  not  d<me  was  right. 


<  Jtk!  "P"  *'  •!»«>.  fordgner,  or  itranger,  and 
■  ^^ly^     ^  ahould  •olemalse  a  mar- 

^(wtrin  to  ilMt  ut.  Transportation  waa  the  paushoMnt 
^    Stonit  «od4  have  iae»red.-ll^<!-. 


by  some  reason  which  he  assigned  for  it,  particularly 
if  that  reason  should  not  not  be  altogether  satisfactory  7 
Is  it  at  all  in  a  liif;h  degree  imurobatile,  taking  Mr. 
Parker's  test,  that  the  secretary  laid  that  instrument 
before  hitn,  that  the  bishop  signed  it,  and  that  at  a 
distance  of  thirty  years  he  lias  forgotten  that  he  did  su  ? 
Your  Lordships  will  also  bear  in  mind,  that  I  am  not 
bound  privately  to  believe  either  one  speculation  or  the 
other.  The  question  is,  are  they  all  satis&ctorily  ne- 
gatived?  I  am  not  bound  to  believe  that  Dr.  Crigan 

S ranted  the  license,  but  it  is  possible  that  he  may 
ave  done  so,  and  that  possibility  is  enough  for  me  to 
act  upon,  if  it  is  not  satisfactorily  negatived.  Hy 
Lords,  where  is  the  higli  improbability  that  he  may 
have  eranted  the  license  1  In  the  first  place,  the  license 
may  have  been  granted,  and  Sir  John  Piers  may  have 
done  as  1  have  known  others  to  do  who  were  living  in 
concubinage,  wait  until  the  woman  became  pregnant, 
and  he  was  likely  to  have  issue  by  her,  and  then  make 
her  his  lawful  wife  before  the  birth  of  the  child.  It 
appears,  in  thia  case,  that  they  had  been  waiting  for 
some  time,  till  another  cleigyman  (a  brother)  should 
come  to  perform  the  ceremony.  I  am  not  bound  to  say 
that  that  certainly  took  place,  or  that  it  probably  took 
place:  it  may  have  taken  place — there  is  no  reason- 
able improbability  of  its  having  taken  place;  and  that 
is  a  supposition  to  negative  which  not  a  tittle  of  evi- 
dence 13  brought  before  your  Iiordships.  It  appears  to 
me,  therefore,  my  Lords,  that  the  presumption  of  law 
which  exists  in  this  case,  and  which  ts  stren^hened 
by  the  /aet»,  is  not  at  alt  met  by  contrary  evidence ; 
and  that,  therefore,  we  are  bound  to  believe  that  the 
license  existed.  As  to  the  second  point,  upon  which 
the  Lord  Chancellor  of  Ireland  did  not  lay  much  stress, 
but  npon  which  some  has  been  laid  at  the  Bar,  I  most 
observe,  according  to  what  has  been  said  by  my  noble 
nnd  learned  friend  vho  last  addressed  the  House,  that 
it  is  entitled  to  no  weight  whatever.  I  think,  during 
the  argument,  it  was  mentioned,  that  an  Archbishop  of 
Canterbury  and  a  Lord  Privy  Seal  had  both  been  mar- 
ried in  Scotland,  and  had  afterwards  been  married  in 
England.  My  Lords,  I  have  by  me  an  authority  in 
the  case  of  a  Lord  Chancellor.  This  was  done  by  a 
great  lawyer,  who^  even  at  the  time  of  his  marriage, 
waa  eminent  in  his  profession.  No  doubt  was  enter- 
tained about  the  marriage  celebrated  at  Gateshead 
being  sufficient,  both  in  law  and  in  equity.  He  had 
been  married  in  Scotland  by  an  episcopafian  clergy- 
man, (not  by  the  blacksmith);  he  was  married  by  a 
regularly-ordained  clergyman  of  the  Church  of  Eng- 
land, according  to  the  rites  and  ceremonies  of  the 
Church  of  England.  With  a  view  to  the  easy  evidence 
of  the  marriage  in  future  times,  it  was  thought  right 
to  have  the  parties  married  in  England,  in  conformity 
with  the  provisions  of  Lord  Hardwicke's  Act.  Accord- 
ingly, the  ceremony  was  again  [jerformed  in  the  paridi 
church  of  St.  Nicholas,  Newcastle,  in  the  presence  of 
the  father  of  the  bride  and  the  brother  of  the  bride- 
groom, and  the  following  entry  of  it  was  made  in  Uie 
register: — **  John  Scott,  Elizabeth  Surtees."  Now,  here 
she  is  described  as  a  tingla  woman,  and  only  by  her 
maiden  name.  In  the  present  case  there  was  an  allnrion 
made  to  the  name  which  tlie  woman  acquired  by  mar- 
riage.   In  Lord  Eldon's  eate  the  certificate  is:— 

"  John  Scott  and  Elizabeth  Surtees,  a  minor,  with 
the  consent  of  her  father,  Thomas  Surtees,  Eaa^  both 
of  this  parish,  were  married  in  the  church,  by  liceni^ 
the  lOth  day  of  January,  1773,  by  me. 

*'  CuTBBKRT  WiLsoM,  Curate. 

"  This  marrtf^^  was  solemnised  between  us,  John 
Scott  and  Elizabeth  Surtees." 

Signing  her  name  Surtees.*'  Therefore,  the  second 
marriage,  which,  in  the  case  before  your  Lordships, 
was  aRetwaxds  celebrated  in  Ireland,  does  not  in  the 
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slightest  defp^  impugn  the  fact,  that  there  had  been  a 
Talid  marriage  in  the  Isle  of  Man.  Then,  my  Lords, 
vre  come  to  the  question,  as  to  whether  there  ought  to 
be  an  issue  or  not.  I  should  have  deeply  deplored  if 
there  had  been  any  rule  guiding  courts  of  ec^uity  which 
legnired  that  there  should  be  an  issue.  I  am  happy 
to  find  that  there  is  none  such.  Then,  as  it  does  not 
come  within  tlie  cases  where  there  is  soch  a  role,  if 
there  wen  such,  with  all  respect,  we  should  be  go- 
Temed  by  it:  but,  there  being  no  such  rule,  we  are 
to  consider  whether  it  will  further  the  ends  of  justice 
that  such  an  issue  should  be  directed,  ily  Lords, 
when  there  is  no  such  rule  for  the  guidance  of  a  judge, 
I  apprehend  that  he  is  to  consider  whether,  upon  the 
matter  submitted  to  him,  he  thinks  a  jury  will  try 
that  question  better  than  he  can  try  it  himself.  If  lie 
has  no  doubt,  or  if  he  thinks,  under  the  peculiar  cir- 
cnmatapces  of  the  case,  that  he  can  come  to  a  safer 
concludon  than  a  jur^,  it  is  his  duty  to  decide  himself, 
without  panting  an  issue.  My  Lords,  I  cannot  know 
what  a  jury  would  do,  but  I  should  say,  that  any 
judge  who  should  try  Uiis  cause,  and  who  knew  how 
the  cause  ought  to  be  tried,  upon  such  evidence  as  we 
hare  her^  would  direct  the  jury  to  find  a  verdict  in 
&vonr  of  the  validity  of  the  marriage.  Then,  my 
Imda,  it  is  not  suttsested  that  there  is  to  be  any  parol 
evidence  taken.  We  have  the  whole  case  before  us. 
Moreover,  this  is  not  a  case  depending  upon  the  credit 
of  a  particular  witness,  wheM  it  is  suggested  that  he 
has  ^rjured  himself,  or  that  there  is  a  consptraey  to 
deceive  the  Cowt  and  to  prevent  the  ends  of  justice. 
It  mi^ht  be  proper,  in  such  a«ase,  to  submit  the  fact 
**•.  *  juryi  before  whom  the  witnesses  may  be  exa- 
mined and  cross-examined,  that  they  may  see  tl>eir 
demeanour,  and  judge  whether  they  are  to  be  believed 
or  not.  My  Lords,  I  give  implicit  credit  to  every 
syllable  that  the  bishop  has  said.  Then  why  should 
there  be  an  issue  t  I  must  sa^^*  ■'O' ^o'^  ^ith  respect 
to  cases  which  are  fit  to  bo  tried  by  a  jury,  no  one  has 
more  respect  than  I  have  for  the  deciuonof  a  jury; 
but  cases  of  this  sort  can  just  as  well  be  tried  by  a 
rin^e  judge  sitting  in  equity,  or  by  your  Lordships 
^ting  nere  as  a  court  of  appeal.  I  do  not  see  wliy 
twelve  gentlemen,  wholly  unacquainted  with  the  rules 
of  evidence  and  of  law,  should  try  it  better.  Tliere- 
fore,  I  rejoice  to  think  that  there  is  no  rule  which 
compels  us  to  grant  an  issue  in  this  case;  and,  there 
being  no  rule,  I  have  no  hesitation  in  saying  that  I 
believe  there  ought  not  to  be  an  issue  granted,  but  that 
we  ought  to  follow  the  course  sngge^ed  by  my  nobU 
and  learned  friend. 

B^ellf  for  the  appellants,  submitted  that  this  was  a 
proper  case  for  giving,  the  appdlanta  the  costs  of  the 
appeal,  as  well  as  the  costs  of  tne  suit;  citing  Stoha  v, 
Btnmy  (12  CI.  St  Fin.  161),  where  there  liad  been  a 
great  miscarriage  in  the  court  below  upon  the  construc- 
tion of  a  will. 

The  Loan  Chahcbixor.— The  cases  vary.  There  the 
expense  of  the  appeal  was  occasioned  by  the  wrongcoii- 
struction  of  a  will.  Here  there  might  be  a  poaribUity 
of  carrying  it  to  a  court  of  law. 

Betheil. — The  charge  is  upon  the  estate,  and  I  trust 
your  Lordsliips  will  adhere  to  the  principle,  that  the 
whole  costs  of  litigation  must  be  eon^wed  as  part  of 
the  expense  of  raising  the  charge. 

Parker^  contra,  submitted  that  the  rule  of  giving 
costs  out  of  the  estate  only  applied  to  questions  raised 
bjr  the  testator  himself. 

Their  Lordabips  were  of  opinion  that  this  was  not  a 
case  for  giving  the  costs  of  the  appeal. 

Some  aiscasnoD  then  ensued  as  to  the  fi)rm  of  the  de- 
cree, whether,  in  default  of  payment  of  the  4000/.  and 
interest  by  a  certain  day,  there  should  be  a  direction  to 
the  Master  to  ruse  the  sum  by  sale  or  mortgage. 

Parler  snggestlng  that  tlus  would  be  desu-ahls^  aa 


enabling  the  respondent  to  laiaa  the  mooey  under  t 
Court, 

Betheil  objected,  on  the  ground  that  it  was  ag&l 
the  practice  in  Ireland,  and  that  Uie  respoadeot  i 
absolute  owner  of  the  estates.  Mid  coold  mortgaga  ^ 
of  Court. 

In  this  latter  argument  their  Lordships  acqaieacu 
Their  Iiordships  very  severely  condemned  the  pi 
tice,  in  most  Irish  appeals,  of  uaving  seutais  tfji 
dices,  both  on  the  ground  of  the  incrMsea  e^eue, 
the  inconvenience  of  reference. 
Decree  of  the  Court  below  reversed.  Decltn  : 

Eellants  to  be  the  lawful  children  of  the  late  Sir  Ji 
lennett  Piers,  Bart.,  and  to  he  entitled  to  the  bo^ 
tlie  charge  directed  to  be  raised  by  the  appwitaKat 
the  pleadings  mentioned.  Refer  it  to  toe  HiiUr; 
compute  interest  thereon  from  the  time  of  the  iuik 
Sir  John  Bennett  Piers,  and  to  tax  the  j^unUfid 
coats  of  the  suit.  Let  the  respondent.  Sir  HauySa 
Piers,  lod^  the  amount  of  tue  principal,  iBtan<i 
coats  within  three  months;  and  m default  of  UM^g 
lodged,  let  the  Master  proceed  to  a  sale,  &c. 


ROLLS  COURT. 
Watts  ».  Pkkkt.— 9. 
PraeH^— Order  of  Courte. 
A  Crots-hiS  for  Diseovay  teas  fled    tie  D^mdat 
a  Bill  for  ReHef,  and  before  the  AuMwrn  (o  Ol 
hill  KKM  fUd  the  original  Cause  teat  heard  aai  i 
missed,  mth  Cottt,  hut  no  Mention  vat  madi  isj 
Deerte  of  the  Costa  of  Oie  Crou  MU.  TUDM 
to  the  Cross-bill  afterwartU  put  in  his  Antmr  l»i 
BiU,  and  aj^aUed  for  and  obtained^  at  the  iiafij 
iohich  Court  the  original  Cause  was  not  «tfKia^J 
Order  of  Course  for  Payment  of  hit  Costs  l^Hsm 
tiffin  the  Cross-suit,  suppressing  the  I\uithettka 
toot  a  Crm-mi  toaSmof  S«Hifz-~Hdi,^ii 
Order  was  irr^gidari^  eUaimed,  | 
This  cause  was  a  croes-suit  instituted  by  (Jm  piw 
tiff,  Watts,  for  discovery,  in  aid  of  hia  deface  Ua 
original  suit  instituted  by  the  defendant,  IVu.')  ■ 
relief.  The  original  cause  of  Pem^y.  W*™" 
down  befiwe  Koight  Brace,  V.  C,  and  belm  w  ■ 
swer  of  Penny  was  filed  in  the  croawuit 
cause  was  heard  and  diaraiased,  with  coata>  MM 
thing  was  said  of  the  costs  of  the  croa^WU*  ™4 
fendant.  Penny,  having,  after  the  angaaX 
dispoaed  of,  put  in  a  f^l  answer  to  the  c^^*'^ 
obtained  as  of  course,  at  the  RoU^  an  "^l^^^ 
mailt  of  his  costs  by  Watts  in  toe  cro»Jwt- 
petiUoa  on  which  the  order  was  g«nted*d  , 
that  the  bill  of  discovety  was  a  ooM-bill  to  a  bUj 
relief.  . 

BoupeS  now  moved,  on  behalf  of  WaltN  to™JJ 
the  order  of  course,  fax  iiruinlarity.  fl«  '•"^„ 
the  41st  GeDccal  Order  of  August,  1841,  and  tto  1»J 
of  May,  1846.  By  the  first,  U  u  dimcted, "  that  wW 
a  defendant  in  equity  files  a  eross-bill 

Elaintiff"  in  equity  for  discovery,  only  t^'^'^^jj- 
ill  and  of  the  answer  thereto  ahail  be  uthsdM 
tion  of  the  Court  at  the  hearing  of  the  ««iBil  <«■ 
By  the  second,  it  is  provided,  "  that  the  w«t>« 
of  discovery,  filed  by  any  defendant  to  a  bulw'gj 


or  Qiscoveiy,  nieo  oy  any  aereoaaut  w  -  ""V 
are  to  be  costs  in  the  original  caose,  naJsM  gi'J^ 
otherwise  orders."  According  to  the  PWt«V"^ 
August,  1841,  tlie  defendant  to  a  bill  of  'h«»»«7T 
entitled  to  his  coaU  immediataly  opon  P''''^^ 
answer.   The  4l8t  Order  of  August.  IMI^b*^"; 

costs  of  the  croas-biU  tiU  the  hearing,  ^^V^^^ 
the  discretion  of  the  Court;  and  the  p«  *2iS 
May.  1846,  pronded,  that  the  costo  of  th«  o«p 
should  (uUow  tlw  cortaoftheorigtBsIw^wrfE, 
Court  otherwiaa  ardasd.  latUssMsuM*" 
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nwl^^hst  the  <n^u»l  bill  had  been  dismissed* 
^  MtB,  before  Uie  answer  to  the  croas-hiU  was  filed, 
lit  tM  could  not  authorise  the  defendnnt  in  the 
mm  nil  to  Tcsort  in  the  old  praottce,  and  obtain  an 
wkt  ct  conm,  witboat  stating  this  special  circnm- 
teee.  The  absence  of  all  allusion,  in  the  petition  on 
riieh  he  obtained  his  order,  to  the  fiurt,  that  it  was  a 
liliill  of  disMwery  to  a  bill  of  relief,  was  improper 
IflDMolar.  It  waa  assumed  that  it  was  an  ordinary 
M  af  oKorerj,  for  the  purpose  of  defence  to  an 


mi  BamfffdUtt  contra,  contended,  that  the 
lIlinangQiir.  The  case  could  not,  under  the  cir- 
MBn%  eome  within  tiie  IZSth  Order  of  May, 
it  thuefbiB  came  whfain  the  praotioe  exist- 
*^yna  to  Aagust,  1841.  (Stnmom  t.  WtetiMa, 

Lirs). 

KiLiiWAXB,  H.  R. — In  this  case  there  is  a  bill 
^firfmd  a  eraas-bill  of  diseoTery ;  and  tihe  defsnd- 
Mlniiig  pat  in  a  sufficient  answer  to  the  bill  of 
■my,  dum  to  be  entitled  to  liis  costs  t(  the  bill 


^fci  iiiy.  Bjr  the  General  Orders  of  the  Court,  the 
-Hn(  t  nD  of  disooveiy,  filed  by  a  defendant  to  a 
Sliidie^  are  to  be  costs  in  the  original  cause, 
iIk  Qmrt  ottierwlae  diredts.  An  order  <tf  course 
hoe,  it  amy  be  obtidned  in  another 
eoort.  It  mqr  be  obtained  bsfine  a  judge 
Ink  into  the  merits,  or  it  mqy  be  obtained 
Ra  judge  wlie  has  no  power  to  look  into  the 
b  this  case  I  cannot  look  into  tlie  merits, 
Oi  odk  decide  'n'hether,  under  the  circum- 
)  oner  souffht  to  be  disohai^ed  was  regn- 
ed  on  a  petition  making  no  allusion  to  the 
^  ii  relin;  and  I  am  of  opinion  that  it  was 
Mj  obtained.  The  question,  whether  or  not, 
nerit^  the  costs  ought  to  he  costs  in  the  orijginal 
(UBot  be  determined  here.  I  must  discbarge 
bit,  under  the  circmnstances,  without  costs. 


WHURCELLOR  OF  ENGLAKITS  COUKT. 
Rkid  v.  Lakolois. — June  20. 
ftwffrii  fiwyfion*— UsMiuiwwrf. 

BMt  m  A*  Report,  ha  eomld  not  cSain  tm  Offtee 
^^'kfimr^  Day  aptr,  on  which  Day  an  Order 
,  PMito  ammd  the  BtU  wmt  msrved  en  him.  Lwm 
'  ^Ai^eww  to  the  Report  r^uied. 
^tt  cut  exceptions  to  the  answer  of  Peter  Iiang- 
tflcd  on  the  Slst  May,  1849,  and  argued  before 
tcr.  On  Saturday,  the  9th  June,  1849,  near 
'  ^dsek,  the  soltdtors  on  both  rides  were  at  the 
sCce,  and  the  clerk  delivered  out  the  report. 
'    "s  solicitor  took  the  report  aw^,  i«*nil5t 
aolidtor  wbs  reading  it,  for  the  purpose 
t  filed,  and  the  defendanri  sofidtor  men  ex- 
intention  of  excepting  to  it.   The  defend- 

 w«  not  able  to  proeare  mn  office  copy  of 

[Wi^art  till  the  t2th  Jane,  on  wbich  day  an  order  for 
'  5*^  «acnd  the  bfll  was  serred  on  the  defendant's 
The  defendant  now  moved,  that,  notwith- 
'  ffr^  ^  order  for  leare  to  amend  the  hill,  the 
gyMt  m^ht  be  at  liberty  to  file  exceptions  to  the 
report,  and  to  take  snch  steps  as  might  be 
for  the  purpose  of  iiaring  lus  enrotions 
*J«j7tbeConrt: 

ia  sopport  of  the  motion,  cited  ^lueta  v. 
(1  Ph.  368),  in  which  the  Lord  Chancellor 
■tukaumilsrorder*. 

J^jWMMloppoged  it,  on  the  ground  fhst  the  defend- 
^"■aotfxenriged  the  utmost  ^igence.  He  might 

*  flee  Bo.  Chen,  fnc,  p.  744. 


have  filed  exceptions  without  a  copy  of  the  report.  In 
Zulueta  V.  Araouin  the  order  was  expressly  made  be- 
cause there  had  been  so  much  diligence  and  activity 
on  the  part  of  the  defendant.  {Qtengall  t.  Bland^  1 
Hare,  624). 
Cotton,  in  reply. 

Vice-Chancbllou.— It  seems  to  me  that  this  motion 
is  for  two  objects.  It  is  manifest,  that  when  ZulueUt 
T.  Ardotitn  was  first  of  all  before  the  Lord  GhanoeHoiv 
he  was  verr  nraeh  IncUned  to  think  that  he  who  waa 
first  should  eiijoy  the  prize.  However,  he  was  turned 
by  the  obeenrations  made  to  htm,  and  he  granted  the 
indalgence  in  part;  and  then  be  sajrs,  "  The  defendant 
has  been  beaten  by  so  very  little  in  what  may  not  im- 
properiy  be  termed  a  raee  between  the  parties,  that  he 
u  entitled  to  -indulgence.*'  It  aimears  to  me,  that,  in 
this  case,  there  \s  more  than  a  little  beating:  there  "has 
been  too  mnch  delay  on  the  part  itf  the  d^ndont.  I 
refaae  the  moUon,  with  costs. 

VICRtaiANCELLOR  KNIOHT  BKTTCFS  COURT. 

Dakin  V,  The  London  and  NoKTH-wESTsaK  Rulwat 
CoHFANT. — Hojf  1  and  3. 
Injimtiion—"  Manufactory"  ^Bond, 
A.  waa  Lesamfor  Yaart  ^ a  Houae  md  of  a  Wan^otOK^ 
haltMtn  which  waa  fl  Yard,  oaer  whieh  ke  had  a  Stoht 
tf  Way  grmUd     Me  tame  Damiaa.   S.  was  Me  ih- 
airier  aa  Under-lamM,  A  Raiimy  Oni^t^  propoaai 
to  lata  Ifte  Warehotitt,  and  ^aa  iVMee,  and  paid  a 
jSbn  into  Comi^  and  gaae  a  Bond  aondOionad  to  jN9 
Companaation'moK^  to  A^  the  Laaaee,  **  kar  Hait% 
Bkaeutora,  or  Admimatralora/'  and  then  toot  Paa- 
action  of  the  WareMouae,  tahieh  th^  bt^an  to  pnU 
down.   A.,  the  Leaaaa,  fUd  har  Bin  t^gainat  the  Om- 
pany,  and  moved  for  an  Imimelion  to  rmratn  Me  Ctm* 
paigr  fivm  eoMinaina  in  Poaaeation,  and  from  pivaaai 
^ff  to  pall  dawn  the  W'aralioaHteotaaiuUng,thut,wida' 
the  Landa  Cbmam  ComtoHdation  Act,  the  Defimdrntt 
werehotmdto  take  the  Whole  of  the  Pramiaea.  B^lhe 
Undar-leaeaet  waa  no  Party  to  theSait.    The  Oaurt  ra- 
fuaed  to  inUrfert  by  H^unetion,  and  dirtetod  a  Gaae 
for  the  Opinion  of  a  Court  of  Law. 
The  bill  stated,  that,  in  1825,  John  Ryland  &  Son 
were  owners  and  occopiers  of  the  hereditaments  after 
mentioned,  under  a  lease  for  yeara,  "  all  of  which  wens 
held  and  occupied  as  one  holding,"  and  used  the  premises 
at  the  end  of  the  yard  farthest  from  Hich-street  as  a 
manufactory  of  wire  and  other  articles,  which  they  sold 
wholesale  and  retail,  and  used  the  house  in  High-street 
for  selling  the  same :  that  in  1829  the  same  were  as- 
signed to  one  Partridge,  who  carried  on  the  business  ef 
wiKylesole  and  retail  tefr-dealer  and  grocer,  and  made 
the  ground-floor  into  a  laige  diop,  and  used  the  build- 
ings at  the  other  extremity  of  the  yard  as  a  stably  and 
warehouse  for  goods,  and  for  doing  things  connected 
with  the  bosinees  for  which  there  was  not  convenience 
in  High-street,  and  laid  out  4000/.  on  tlie  premises: 
that  in  1830  Partridge  sold  the  same  for  the  Tewdue  of 
the  term  to  William  Dakin  and  Thomas  Ridgway  for 
3000/.,  who  laid  out  lar^  snms  in  decorating  and  en- 
larging the  some,  **and  m  enlarging  nnd  adding  to  the 
premises  at  the  end  of  the  yard;  and,  in  foct,  nearly 
rebuilt  the  whole  of  the  old  premises  there,  and  erected 
therein  a  steam-engine,  and  a  high  stack  of  chimnies 
for  the  purpose  of  such  engine,  and  erected  therein 
extensive  machinery  for  the  purpose  of  roasting  coffee 
by  steam  power,  and  for  manufecturing  and  grinding 
other  articles  of  grocery;  and  also  entarved  stabling 
accommodation  for  eight  horses:**  that  Dakin  &  Ridg- 
way took  Arthur  Dakin  into  pntnership,  and  in  1835 
Earl  Howe,  the  owner  In  foe-rimple,  granted  a  lease 
to  the  three  of  the  whole  premises,  at  125/.  a  year 
rent:  that  in  1837  on  anu^ement  was  made,  by 
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which  lUdgway  retired,  and  a  new  leaae  waa  gnuited, 
dated  the  26ih  July,  by  Earl  Howe,  (on  the  aurrender 
of  the  former  leaae^,  to  William  and  Arthur  Dakin, 
their  executors,  adminiatrator^  and  as^gns,  of  **  all  that 
piece  or  parcel  of  land,  with  the  messuage  or  dwelling- 
house  erected  and  standing  tliereon,  and  now  used  as  a 
grocer's  shop,  situate  on  the  east  side  of  High-street, 
Birmingham,  assessed  and  numbered  28,  now  in  the 
occupation  of  the  said  William  Dakin  and  Arthur 
Dakm;  and  also  all  that  detached  gig-house,  but  not 
the  rooms  over  it  or  the  cellar  under  it ;  and  also  all 
those  detached  bnildingSf  consisting  of  a  warehouse  and 
stable;  and  all  wbicli  said  premises  are  more  particu- 
larly delineated  and  described  in  the  plan  in  the  margin 
of  these  presents,  and  are  distinguished  by  a  red  colour: 
together  with  full  and  free  liberty  of  ingress,  egress,  and 
regressL  to  pass  and  repass  through  the  other  premises 
belonRiiig  to  the  said  £nl  to  and  from  the  said  de- 
tached buildings;  and  also  full  and  free  lib^y  to  ua» 
the  pump  in  tlie  yard  at  the  back  of  the  messuiwe 
hereby  demised,  they  contributing  a  due  share  of  the 
expense  of  upholding  and  keeping  the  said  pump  in  re- 
pwr,  and  cleaning  the  well,  or  any  work  necessary  to 
be  done  to  them  or  either  of  them,  such  share  of  ex- 
pense being  ascertained  or  determined  bv  tlie  surveyor 
or  agent  for  the  time  being  of  the  said  ^larl,  bis  heirs 
and  assigns;"  to  hold  for  forty -three  years,  at  125/.  a 
year  rent:  that  the  partnership  was  dissolved  in  1838, 
and  in  October  the  whole  term  was  assigned  to^WlUiam 
Dakin,  his  heirs,  administrators,  and  assigns,  who  car- 
ried on  the  business  down  to  October,  1840,  during 
which  he  used  the  **  part  of  the  premises  situate  at  the 
end  of  the  yard  farthest  from  High-atrect"  as  an  im- 
portant part  of  his  occupation,  and  without  which  he 
would  not  have  been  enabled  to  carry  en  liis  wholesale 
Uade:  that  there  was  .'<do  other  ground  or  building  in- 
(dttdcd  in  the  said  lease  on  whicba  eimiUw  «r'>ny  each 
erection  could  have  been  built  or  placed :  that  on  the 
laik  October,  1840,  WilHam  Dakin  granted  an  under- 
leasevof  the  whole  premises  to  William  PhiUpott^  his 
esttoutors,  administrators,  and  assigns,  for  fourteen  years 
from  that  date,  at  the  rehb  of  425/.  The  bill  then 
stated  the  passing  of  the  London  and  North-western 
Railway  Company's  acta,  and  that  the  stable,  warehouse, 
and  premises  at  ^e  end  of  the  yard  farthest  from  High- 
street,  -bring  part  of  the  ^mises  compi-ised  in  the  lease 
of  1837,  were  comprised  in  the  parliamentary  plan,  and 
nfymeiio  in  the  nook  of  reference,  and  stated  therein 
to  belong  to  Earl  Howe,  and  to  be  occupied  by  William 
Phillpott  vnder  a  lease  from  William  Dakin :  that,  by 
the  (Kith  aeeiioa  of  the  Lands  Clauses  Consolidation 
Act,  certun  provisions  were  made  as  to  the  proceedings 
of  the  Company,. in  taking  posBCssion  of  ismi  where 
parties  were  unwilling  to  sell,  and  directions  as  to  the 
giviog  of  a  bond  :  that  the  Company  did  not.»uter  on 
the  premises  comprised  in  the  leas^  or  avfy  part  of  it, 
or  enter  into  any  agreement  for  the  purchase,  or  adopt 
any  proceedings  to  obtain  possession  thereof>  or  any 
part  thereof,  during  the  life  of  William  Dakin,  except 
a  common  notice  that  they  required  to  purqliase  part 
of  the  premises,  being  the  "  portion  of  the  said  premises 
farthest  from  High-street,"  whereupon  he  told  them  he 
was  ready  to  treat  for  the  sale  of  the  whole  of  hi«  in- 
terest in  the  whole  of  the  aud  ppemises:  that  William 
Dakin  died  on  tlie  6tli  May,  1848,  and  administration 
was  granted  to  his  widow,  Elizabeth  Dak tn:  that  tlie 
offer  was  renewed  to  her,  but  she  refused  to  assent  to 
any  sale  of  a  part  of  the  premises:  that  the  Company 
executed  a  bond  in  the  sum  of  COO/.,  by  which  tliey 
bound  themselves  unto  Elizabetli  Dakin,  liei  certain 
attorney,  executors,  odin  inistrators,  or  assigns,  and 
which,  after  many  recitals,  proceeded  thus: — "Now, 
the  condition  of  the  above-written  bond  or  obligation  is 
such,  that  if  the  said  Company  or  their  successors  do  and 
shall  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said 


Elizabeth  Dakin,  her  hdn,  executory  or  adminiitoatQ 
or  do  and  shall  deposit  in  the  Bankof  Eiiglinj,for1 
benefit  of  the  parties  interested  in  the  aud  |uce{ 
land,  buildings,  and  hereditaments,  nndcr  the  pn 
sions  of  the  act  last  hereinafter  mentioned,"  &c:  t 
the  Company,  on  the  16th  April,  1849,  took  panes 
"  of  that  part  of  the  said  premises  at  the  «id  oT  the  i 
yard  fartuest  from  High -street,"  and  beno  to  | 
^own  and  demolish  the  same.  The  bill  Uien,  m 
other  things,  charged  aa  follows,  viz.  that  the  port 
of  the  said  premises  taken  possession  of  by  the  0 
pany  "is  essential  to  the  enjoyment  of  tm  wd  { 
mises,  and  to  the  carrying  on  the  trade  and  hum 
now  carried  on  thereupon;  and  that,  withontndip 
mises  as  ore  now  or  were  lately  standing  stthefsiE 
the  said  y»d  ftrthest  from  High-street,  it  ia  iap—l 
that  such  a  trade  as  has  been  establiuMd  eatu  a 
premises  can  be  condncted  and  earned  oor"  tint 
Company  had  no  power  by  Inw  to  take  poaMsonl 
and,  to  compel  the  plaintitF  to  part  with  or  sell,  tbe  < 
premises  «o  taken  possession  of  by  the  CoiDiaB/,ild 
and  without  the  rest  and  remaindn-  of  tbe  aU  ■ 
mises  comprised  in  the  lease:  and  that  the beaii 
not  in  the  form  prescribed  by  law.  It  pnjcd  t 
it  might  be  declared  that  the  Company  baa  no 
by  law,  as  against  the  plaintiff,  **  to  take  wmma 
and  enter  upoOithe  said  premises  at  the  end  of  tbt] 
farthest  from  High-street  alone,  and  without  pnrehs 
the  whole  of  the  said  premises  comprised  in  tne  las 
the  reudue  of  the  plaintiff's  estate  and  iiitenri4k 
in ;"  and  that  the  600/.  paid  into  court,  aa  nentii 
in  the  bond,  had  not  been  ascertuned  in  a  pioperi 
ner;  and  that  the  bond  was  not  in  a  proper  fina;j 
that  an  injunction  might  Issue  to  restiam  the  bq 
possesion  of  the  part  taken. 

MaUm  and  Ofaste  moved,  on  notice,  for  an  ioji 
tion  to  restrain  the  Company  from  keeping  poM 
o£  the  part  they  had  taken,  and  from  paUui^don 
in  any  manner  interfering  with  the  boiUio^;  < 
stated  that  the  question  was,  whether  the  Compsi 
taking  part  of  the  plaintiff's  manufsdorr,  wn  ' 
bound,  under  the  Lands  Clauses  Consaliuticoi^ 
take  the  whole.  They  argued  that  tbe  ifvxtt£af 
the  Company  had  been  wrong,  both  in  en(!fi««nj 
take  part  of  the  property  in  question  vrithouttht 
and  t1)at  the  bond  they  gave  was  wrong  in  f^ni 
word  used  in  the  lease  was  **  messuage,"  «lii<^. 
word  of  larger  signification  than  house;"  «« 
laid  down  in  .Co.  LitU  5.  b.,  **  that  domss  tmpOB 
buildings,*'  and  -that  **  by  the  word  *  mmo>^  j 
'house,*  the  garden  and  cnrtilege  do  pass"si»  )l 
"  an  acre  or  more  may  pass  by  the  word  'noue:  , 
that  even  supposing  the  ouildings  attlieendof  tne  jl 
not  to  be  strictly  considered  a  "  manufactory, 
the  meaniog  of  the  words  of  the  statute,  "bom  or  i 
nufactory,*^stiJl  the  word  used  in  the  leaw»»» 
enough  to  comprise  the  whole  of  these  buiWioiM 
the  Company  could  have  no  right,  under  ""IJ^n 
circumstances,  to  take  part.  That  such  a  '™"*^[ 
a  manufactory  could  not  be  doubted. 
The  Great  Northern  Railtcay  Ccfmpmy,  boDe-d«t  wi 
were  considered  "o  manufoctory;"  and  iu^or** 
77ie  Norfk  Staffitrdikire  Aot/te^  Qmpa»i'f  ('-^  j;^ 
690),  this  branch  of  the  Court  compelW  the  cm 
pany  to  take  tlie  whole  of  the  salt-works,  ini  ■» 
part.  Then  the  foi-m  of  the  bond  was  wro"?\  ' 
property,  so  far  as  the  plaintiff  was  ««'5*"'"'^ 
mei-ely  personalty ;  yet  the  condition  was  for  p*?  , 
of  the  money  to  the  plaintiff,  her  "  h-  i:^ 
administrators ;"  and  the  Iwnd  would  be  ai^^^ 
payment  to  the  "heir,"  who,  bo  far  as  »'^"^J 
concerned,  had  nothing  to  do  with  the  P'^'E?  .^viz-J 
also  cited  Posmder  v.  T/ie  Great  NorthrH  ^'^^ 
pany,  (2  Phill,  330);  and  a  case  against  J^^J^ 
wettern  Bailw^  Cmpany,  (not  reported),  wbot  »»j 
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tfmptrd  MnawCTrfully  to  take  a  public-hoase  neces- 
nrr,  withoat  takinft:  the  poblic-houee,  or  vice  versa ; 
nd  Ttfmei  to  PJowden,  169,  and  Toucbstone,  94.] 
htM  tnd  Spud  opposed  the  motion,  and  cont«nded, 
bt^tbittbe  plaintift'  bad  not  in  any  part  of  tbe  bill 
f&a  of  the  property  as  a  manafnctory,  and  it  in  truth 
m  DO  neh  tbii^.  If,  bowever,  it  were  so,  the  Com- 
p;  iDok  it  all,  for  the  manufactory  was  at  the  end  of 
^jnrd,  when  tbe  steam-engine  wat^  and  the  honse 
naolj-  the  place  of  sale  of  the  article  when  in  a  ma- 
■ktuvd  rtate.  Bnt  the  bill  Bpoke,  in  every  part,  of 
ilfmuim  at  the  end  of  the  yard,  not  as  part  of,  but 
^antial  loj  the  enjoyment"  of  the  property,  and 
fldbplher  distinct  and  severed  from  the  iiouse  and 
jlf,  it  had  been  eaid  that  the  word    honae"  would 

Sknd ;  but  that  eonld  only  mean  land  adjoining,  and 
Kfunte.  Supposing  that  this  had  heen  a  mere 
lltt^adlulfamiie  or  more  from  the  house,  the  Com- 
■f  ndd  not  have  been  compelled  to  take  the  house 
■hk  tbey  wanted  the  stable;  that  would  plainly 
Ik  ben  s  case  for  cnmpensatioD  for  severance ;  and  so 
mitt maent.  Then  the  use  of  the  word  "  heirs "  in 
fcM  wis  immaterial,  for  the  Company  could  not 
■nalil  the  abstrmct  had  been  delivered  whetlier  or 
■kjInntifFwaa  the  freeholder;  and,  at  any  rate, 
'WiW  could  b«  ftiren. 

-^^m  re|Jr,  referred  to  Rex  r.  BrewHj  (2  East, 
If,  1. 10),  to  shew  that  the  outbnUdings  hen 
ilitoorideie'd.patt  of  the  meaeuage. 

Brdcs,  VtC. — My  opinion  is,  that  it  iS'  a 
H  question,  whether,  at  law,  the  whole  pro- 
.  of  the  Company,  with  respect  to  this  property, 
Mbtcn  illegaf,  and,  therefore,  such  as  ought  not 
iAta  pla«.   I  anfof  opinion-that  either  partf 
to  take  the  opinioB-efcacourtof  law  aa  this 
llw  question  is,  what  ought  to  be  done  in  the 
Iim]  That  is  the  only  substantial  question  on 
|twBt  notion.     Now,  whatever'  !  may  have 
tokafe  done  in  the  jparticularclrcumstnnces 
_   (M  tS  Barter  t.  31ie  JVortA  StaftOhiekire  Bail- 
.WPfVt  (t^B  lniiie>pit  case),  I  am  of  opinion 
.wAk  the  arenmatwce,  that  tlie  only  complaining 
PkkMl  in  the  occupation  of  the  property,  and  has 
Was lor  will  be  personally  inconvenienced  by  what 
't^vieireiimstancenot  to  be  disr^arded.   In  the 
**tint, tlie  Company,  in  any  event,  may  be  entitled 
■■•SBd  indeed  must  have,  the  property  in  ques- 
•^aianghttobe  protected  by  the  motion.  The 
9V<Mini  is,  whether  they  are  al»o  bound  to  take 
property.    If  they  are  so  bound,  then  all  the 
inat  have  taken  place  are  bad ;  if  they  are 
'^wiTBiut  still  pay  the  fall  amount  of  damage  done 
•tjther  property,  which  they  are  not  bound  to 
>f  ntioa  of  the  aeverance  of  the  one  part  from 
'  ^  Contidcring  theae  drcumstancea,  and  con- 
■ko  that  the  opinion  of  a  court  of  law  may 

V  in  obtained  by  the  end  of  Trinity  Teim,  I 
^  bnterconne  wilt  he  to  abstain  from  inter- 

V  ifljoDctim.  If  the  Company  will  undertake, 
^  ''P'^Mdice  to  any  question,  to  pay  OOW.  into 

wyitti  tlie  600/.  tlipy  have  already  brought  in, 
■*  *iu  nndertake  to  abide  by  such  order,  if  any,  as 
■*t«Mt  mty  make  as  to  proceeding  before  a  jury 
■te  Uk  existing  notice,  ana  also  respecting  the  poa- 
2^  of  the  property  in  question,  I  shall  refuse  the 
T**-  Either  jirty  may  nave  a  case  for  the  opinion 
■•jwrtoflaw. 

jr*™"!  for  the  Company,  agreed  to  give  the  under- 

tti  the  motion  was  refused. 
^^^uktA  vhelher  the  Court  had  the  intention  of 
'  rJJ*      Company  at  liberty  in  the  mean  time  to 
R«  "ith  their  works.   In  Barter  v.  Tte  North 
2F'"Wir(  Railway  Company  this  branch  of  the  Court 
in  the  mean  time  by  way  of  injunction, 
Um  pinion  of  a  court  Of  law  was  asked,  and 


nothing  passed  on  the  appeal  before  the  Lord  Chaneellwr 
to  impngn  the  propriety  of  that  course. 

KmoHT  Brccb,  V.  C. — The  seme  circumstances  as  to 
the  uncertainty  of  the  Company  being  obliged  to  take 
all  may  have  existed  in  that  case,  but  I  do  not  think 
that  thiat  gives  the  rule  to  this.  I  there  granted  an  in* 
junction  pending  a  trial ;  bnt  I  think  that  a  brine-pit, 
supplying  a  salt  manufactory,  is  a  diflFerent  thing  from 
the  hiring  a  stable  and  warehtiDae  for  a  certain  tim& 
especially  where  the  hiiw  is  not  the  plaintiff.  Should 
the  opinion  of  a  court  of  law  upon  this  certify  against 
the  Company,  they  will  have  to  deliver  up  potsossion  of 
the  property  immediately. 

M<^  3.— Maim*  now  asked  for  an  ime,  whether  the 
building  at  the  end  of  the  yard  is  part  of  the  house  in 
the  Higli-street,  and  cited  T^lor  v.  C^emson,  (3  Railw. 
Cas.  65) ;  or  if  the  Court  would  not  grant  an  issue, 
then  the  plaintiff  would  rather  bring  an  action  of  eject- 
ment, the  plaintiff  admitting  that  tne  Company  are  in 
posseeeion,  and  not  setting  up  the  possession  of  Phill- 
pott,  the  under-lessee. 

Kmioht  Brvcx,  V.  C. — This  is  a  jiure  question  of 
law,  and  no  fact  is  in  dispute;  an  issue,  therefore,  is 
needless.  An  action  might  do,  but  I  cannot  direct  the 
ejectment,  coupled  with  the  terms  suggested,  without 
consent. 

Metthtt  said  he  would  then  take  a'  ease,  and  the  mo- 
tion eotlld  stand  orer;  and'thi  Mme  was  ordered  ac- 
cordingly. ■      "  ■'  '. 


.  OASSS  IN  BANKRUPTCY. 

^ ptiHe'STt^xKTtin  re  SftEWA.in.—Fe6.'l9mdMtgf2, 
Barrieter — BuHder— Annulling  FUa. 

A  Barri^er  toot  bmldittg  Orouxd  om  Lease,  <m  tckieh  i$ 
■  Mlt  SOO  Hemm  at  hie  own  Expmm,  and  let  them  from 
Time  <o  T^te.  Durina  theee  Pr^eeedingt  he  acemted  a 
Bill,  in  which  he  wae  deacriM  at  "  Mi:  Builder:* 
He  alto  brought  an  Aetim  i^om  a  Xhelarationf  M 
vhich  he  deeeribed  himeelf  at  "a  Trader,  ttdtject to  the 
Bankrupt  Lawe."  A  Fiat  wot  iatued  againtt  him  a$ 
a  Builder.  He  petitioned  to  annul.  On  a  Trial  at 
Law,  had  by  Permiseion  of  the  Court,  the  Jury  found 
thai  he  did  not  hay  and  sell  building  Materials  ftr 
Pr^;  that  he  was  n<a  a  Builder  in  the  Sense  of  being 
ready  to  build  a  House  for  any  one  who  would  give  ^im 
an  Order t  that  he.meant  to  confine  himself  to  the  dbovC' 
mentioned  Speculatiims;  and  that  he  did  not  intend 
generally  to  embari  in  other  building  ^peeulaHont: — 
Held,  that  he  was  not  a  Builder  witnin  the  meaning  of 
the  Bamtruja  Laws. 

This  petition,  presented,  brayed  that  the  liat  iened 
against  the  petitioner  ml^t  he  annulled,  on  thegnand 
that  k)fr  was  not  a -trader  within  the  intent  and  mean- 
ing of  ttiO'  bankrVpl  laws.  The  fiMsts  were  these:— In 
19431  the  petitioner,'  Mr.  Stewart,  a  barrister  in  prac- 
tice, took  a  lease  of  two  pieces  of  building  ground,  one 
Stunted  at  Notting-hill,  and  the  other  aqjoiuing  to  it^ 
situated  at  ShepherdVboah.  He  then  entered  into  a 
contract  with  Mr.  Patch,  tlut  Mr.  Patch  should  build 
a  certain  number  of  houses  on  the  property,  at  a  stated 
price.  Tliere  was  another  agreement  with  Mr.  Patch, 
under  which  Mr.  Stewart  was,  at  a  certain  sum,  to  sup- 
ply Mr.  Patch  with  timber  for  the  purpose  of  building 
these  houses.  Some  timber  was  supplied  by  Mr., 
StewHTt,  hut  It  was  not  used,  and  was  afterwards  sold 
for  what  it  would  fetch.  The  contract  with  Mr.  Patch 
as  to  the  building  of  the  bouses  was  partly  performed, 
and  subsequently  abandoned.  Mr.  Stewart  then  him- 
self bought  bricke,  timber,  and  other  building  mate- 
rials, and  built  with  them  200  houses  on  the  property, 
which  were  let  by  Mr.  Stewart  aa  opportunity  oner^. 
Mr.  Stewart  also  took  a  lease  of  a  piece  of  ground 
ntuated  in  Bolton-row,  and  built  three  booses  on  it. 
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Daring  these  prooeedings  Mr.  Stewart  aocepted  a  bill, 
in  which  he  was  deecrioed  as  **  Mr.  Stewart,  bailder." 
He  ako  brought  an  motion  nffainst  Mr.  I^toh  in  reepect 
of  sliudarous  words  alleged  to  have  been  ^kcn  by 
Fatoh,  and  to  hair*  a  teudenajf  io  int^ure  him  (Mr. 
Stewwt)  in  hii  ohaiaetw  of  a  tiadei^  subject  to  the 
bai^nipt  laws.  Thia^action,  however^  was  neVN  toied. 
ihr  the  6  Geo.  4,  c.  la,  8.  2,  it  was  enaoied,  that 
**  Dttilden'*  should  be  liable  to  tike  banlenipt  laws.  On 
Uw  lAth  March,  1847>  a  fiat  in  bankmpt^  iasMd 
agidnst  Mr.  Stewarl«B  a  builder;  and  Mr.'Sloper,  the 
petttioniw;  e»dita^L  wu  duly  appointed  creditors*  at- 
^gnee.  Immediately  after,  Mr.  Stewait  presented  hia 
petiUon  to  annul,  on  the  eroiuid  that  he  wtts  not  liable 
to  the  bankrupt  lam.  This  petition  stood  ovwj  to 
enable  him  to  settle  with  his  creditors,  but  anan«e- 
ments  having  been  e<uue  to,  the  same  was  heard  on  ue 
letb  FebrucTT,  1840. 

MtimU  ma  TViijDp,  Sot  the  petition^  Auiteudad  that 
Hie.  Stewut  mut  -not  a  bniUer  within  -the  bankrupt 
Um, . 

StMmtMf  Bmum,  and  JDmoam,  fbr  lha  Mtitiming 
craditor,  ai^ed  that  fiCr.  Staiwart  ma  a  btulder  within 
tbt  ina«iii%  of  the  baidmipt  laws^  and  dted  SK.partg 
Ktbrmdtmf  (tl  Mnit  &  Ayr»  384^»  in  which  case  Sir 
Thomas  Ersklne,  C,  J.,  said,  with  reference  to  the 
bamkr^t,  (who  had  built  mix,  houses  under  drenm- 
atancea  similartto  those  in  the  present  oase)j "  If  be  had 
intended  merely  to  finish  and  dispose  of  the  she  bouses, 
and  stop  there,  he  would  not  be  within  Uk  act,  as  that 
would  be  merely  embarking  in  one  single  speculation 
to  improve  his  land ;  but  the  evidence  proves  that  he 
did  not  intend  this  alone,  but  thai  this  was  only  a  be- 
ginning, and,  with  the  profits  of  this  building  specula- 
tion, M  intradsd  to  cury  on  other  building  specula- 
tions." {Ek  pmrle  Sdwankt  1  M.,  D.,  &  De  G.  3). 

KiaoHT  Broob,  T.  C^T^e  case  before  me  u  too 
nssr  Ece parte  Niririnetr  forme  to  annul  the  fiat  in  this 
sli^;  but  I  will  give  liberty  to  the  petitioner  to  bring 
m  acnon,  for  the  purpose  of  having  the  question  tried 
St  law.  Let  the  petition  atand  over,  and  let  the  peti- 
tioner be  at  liberty  to  bring  an  action  of  trover  in  the 
Court  of  Exchequer,  to  recover  goods  admitted  to  be 
token  by  Mr.  Sloper  under  the  fiat. 

This  action  was  brouglit  and  the  cause  was  tried  at 
the  Kingston  Asazes,  befcnre  Mr.  Baron  Parke,  on  the 
2nd  Apnl,  After  the  case  for  the  defendant  had 

been  concluded,  the  jury  expressed  themselves  satisfied 
that  Hr.  Stewart  was  not  a  builder  within  the  meaning 
of  the  bankrupt  laws,  snd'dispen&ed  with  a  reply  on  the 
part  of  the  pliuntifTs  counsel.  Hr.  Baron  Parke  then, 
after  stating  the  law  applicable  to  the  question  to  the 
jioy,  put  to  them  tm  three  foUowing  questions: — 
KiBt,  was  there  eyidence  of  tbe  plaintitrs  hsi^ng  sold 
timber,  sand,  and  other  materials  for  profit?  Secondly, 
ms  Uie  plaintiff  a  builder  in  this  sense,  ready  to  build 
alionse  for  any  one  who  would  eive  him  an  order  for 
that  purpose  t  Thirdly,  did  the  plaintiff  pause  when  he 
had  built  the  houses  at  ShepherdVbush,  Notting-hill, 
and  in  Bolton-row,  and  mean  to  confine  himself  to  those 
three  instances,  or  had  he  an  intention,  generally,  to 
hnild  others  1"  In  answer  to  the  first  question,  the 
jnzy  found  that  the  plaintiff  did  not  bu^  and  'sell  tim- 
nr,  sand,  and  other  materials  with  a  view  to  make  a 
Mofit;  secondly,  that  the  plaintiff  was  not  a  builder  in 
uw  sense  of  being  ready  to  build  a  house  for  any  one 
idw  might  give  him  an  order  for  tbe  nvrpose;  and, 
tiiiidly,  that  the  plaintiff  intended  to  confine  nimself  to 
the  three  instances  of  building  mentimed  in  the  third 
^MStion,  and  had  no  intention  of  entering,  generally, 
Hita  other  building  speculations;  and  they  thereupon 
found  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  was  afterwards  refused  in  Easter  Term  following, 
when  Mr.  Baron  Parke,  in  ^ving  judgment,  sud,  "  that 
bs  Iwd  put  the  tluzd  qwstion  to  the  jury  with  rderenoe 


to  the  observations  of  the  ohlef  judge  in  &  p<irk  1 
rinckt;  and  also,  that  he  had  so  much  doubt  ai  to 
qaestion  whether  Mr.  Stewart  a  bniMer  wil 
the  meaning  of  the  bankrupt  law%  that,  if  ttti  jmy 
found  tbtt  Iw  wfts^a  boiUar,  he  shotdd  haie  mi) 
that  qoesto  for  the  oplaioii«f  the  Coot.'*  AIM 
trial  ^  the  action,  the  aaaignae-fintshtibHfl 
of  a  box,  oantaining  variom  aoemmt^boilB  bi 
tbe  bankrupt  TtMse  hooks  are  Te»uk<d  apoa 
Vice-ChaoceUor  in  hi»  judgment  opea  the  petifiosl 

May  %.—atmtU,  BivmmiH,  and3V^«itthei 
tion,  oentendad,  thiit  the  Sat-  on|^  ntHr  to  he  anna 
with  oosts,  ^ 

£l§(uuioH,^Ba«<m,  and  Ihmem  asked  ftr  t  Dnr  b 
on  tlie  greond  of  the  additional  ewtdsneoccadntd  ta  I 
books -itt  acconnt  recratly  disocMMied.  Tk^emtol 
that  the  'questions  put  to  the  juiy  had  Mt«dnl 
the  matters  in  dispute,  and  in  pamenltrtlattbtd 
^ue^on  onafat  to  have-becn  diffsrently  fiamed.  I 

KmsBK  BmooMp  V.  C— I  am  of  opiniflD^I«^ 
ioiMB8idar>tite  anawem  giren  hy  the  iuiytoflc 
tiona  distinetiy  Md  befmn  tbem  by  tne  liimii[ 
who  tried  tbe  canae,  aa  oorreet  fai  pent  sf  ht, 
tmating  them,  I  have,  next  to  conn«r  wbrtlw^  i| 
books,  whleh  hare  bem  tiie  snlneet  of  obivntid 
day,  had  been  in  the  ponesnon  of  the  detedut  itl 
in  an  amply  sufficient  time  before  the  trid,  nd  j 
been  laid  before  the  jury  with  all  the  obsemnoM 
perly  belonging  to  them,  there  Would  luive  bera&i 
evidence  before  them,  .snob  as  ought  to  hin  b> 
difference  in  the  aneweis  to  any  of  the  thrw  qsol 
put  to  them  by  the  learned  judge.  I  am  of 
that  there  would  not.  I  thinV  thst  it  wnild  atti 
been  right  to  have  made  any  dlfferenoe  in  theiH 
on  the  ground  of  any  such  addition  to  tbe  eridnM 
has  i>een,  however,  suggested  and  aigued,  thst  tbe  tl 
questions  put  to  the  jnrr  did  not  exhaust  tbe  nb 
and  that,  in  particular,  tne  third  question owbt tot 
been  altered  or  added  to.  I  am  of  opinion,  tat,  m 
ing  the  jury  to  have  correctly  ansirered  tlie  «tlMr« 
tiona  put  to  them,  whatever  answer  ibej  vigU  I 
given  to  tbe  third  question,  as  altered  in  the  imnHri 
posed  1^  Mr.  Swraston  and  Mr,  Bacon,  it  v"""^ 
made  no  difference  of  my  estimate  of  tbi  '■M*! 
should  have  held  still,  as  I  now  hold,  tbsttta  ff* 
man  was  not  a  builder  within  the  mesni«rft»' 
I  am  satisfied,  therefore,  that  this  fiat  is  bed  is  It*,' 
must  be  annulled.  As  to  the  question  cf  ntti:  v 
out  saying  whether  the  ruling  of  &t  Iw*^!  J'^ 
the  trial,  or  tbe  ruling  of  tbe  Court  <rf 
upon  the  appUcaticm  for  a  rule  nisi  fiffanevtnd 
my  dedrion  now  on  this  fiat  that  it  most 
is  conristent  or  Inconristait  ^Ui  the  ewe 
NmnmiK,  it  is  imposuUe  to  eay,  on  thn  q»e<™ 
costs, that  the  existence  of  that  case  isanutterM 
forgotten.  To  that  consideration  are  to  be  added,  1 
this  gentleman  has  accepted  a  bill  dnwn  upon  bin 
the  description  of  "Mr.  Stewart, 
brought  an  action  upon  a  declaration,  in 
described  himself  as  a  trader,  sub^  to  the  wm 
laws.  The  craeeqnenoe  of  these  circnniitsowi  M 
I  shall  give  the  successful  party  here  no  ocste  iff  »i 
time  of  my  order  directing  or  allowing  tii* 
sive.  Theoostainthiscourtwnoetbetrialn^j*? 
by  the  petitioning  creditor.  Upon  tbe  «"^^^ 
I  have  not  fully  made  up  my  mind.  I  ''^^j^Tiifl 
cate  to  Mr.  Vizard  nay  concluuon  on  tliit»«n»"^ 
only  ptnnt  now  not  «dded.  ^  t 

An  order  was  afterwards  made  as  to  coats,  bj™ 
the  oo3ts  of  the  trial,  not  exccedhig  ML,  vsre  g 
the  petitioner,  and  the  costs  to  be  pud  V^Ir^ 
were  allowed  to  be  set  off  agaiut  the  d^  die  mD 

Stewart  to  him. 
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CSCm  OF  QUEEirS  BENCH^HiuRT  Tebh. 

OsTLSB  F.  Owes  and  Others. — Jan.  16*. 

^  «  LmabtAirt  Drainage  Act,  the  ComwntMmurt 
mt  tmptmndy  (Atf  uiwal  or  Lord  Shafutbttrft 
la,  t»  tak  Limdt,  necestary  far  tJie  Works  S;e., 
Ptgmat  ^  C^MMMuoCMn  Sfe.  By  Sect.  71, 
I  mut  h$  jfitm  the  CommitKimer$  &f  «i«tr 
Im  *  Mttf  AW  ZoM^  and  ti*  iVefiw  miut  matt 
hPwtiaUm  vfOe  Land  reqmired.  ^  Seet.  7P,  in 

were 

Uim  titnr  Warrata  to  tie  Shoriff,  to  mamom  a 
fato  4<AnttM  md^  Dupvte.  By  Sect.  87  t^i  Ske- 
mm  l»  jim  ^wigmmt  for  the  Purehaeo-money  or 
fcawfi'iii,  as  atuued  ^  the  Jury.  Certmin  CHoaet 
'mtPttaa^bein^  required,  the  Qmm'amonert  gaee 
miiSiABit  ttaUng  all  tke  neeeuary  Pavtictuari, 
\:9^^iFwmU  ittued  a  Warrant  to  the  l^erifto 
mmaJimytt  amts  amd  ateerlain  theSum  tobe 
\^PlaaaifforthePttrehate  ofQAcree\ Rood 
rda^  Land,  of  which  the  Ptaintif  wot  Owner, 
I  ■  ae  Township  Sfc.,  and  which  Lands  were 
Jkmireomred  for  the  purposes  of  the  Aet  ^e. 
Wmmtdid  mot /mrther desert  tkeLandtrs' 
n0wiiiit,imany  way,r^ertoth»Noliee,  It 
ItmneaficalfythatthersAadbeenaDiti^freo- 
tmk  the  Valrn  of  ea^  Land.  l%o  Jmry  wore 
^^md,  after  hearing  Eeidenee  on  both  Sides, 
\te  raltu  of  the  Plaintiffs  Lands.  The 
fl^tared,  under  Protest,  setting  oat  moot  <tf 
Urn  afterwards  taken  at  the  "Mai  Theln- 
c-iMtd  the  impaaeUsM  of  the  Jury,  in  pursu- 
t^aieUdienee  to  a  Warrant  to  ae  Sheriff, 
H  nd  ddivered,  and  annexed  to  the  Inquisition  ; 
R  Mtei^  that  the  Jury,  after  hearing  Evidence, 
I «  Bdudf  of  the  Plaintiff  at  of  the  Commis- 
t^ueertdui  and  assess  the  Sian  to  be  paid  to 
'  "^for  the  Purchase  of  3  x.  1  r.  26  r.  of 
\$»aid  Warrant  mmtioned  and  deserOed 
are,  sitmted  in  the  Township  ipe.  lie 
He  tke  Warrant,  luitker  tpoafied  the 
^mr^erred  to  tke  Netiee.  In  an  Aetion  ^ 
mtfomtt  the  D^endanU  for  entering  into  the 
1^  flKf  ill  which  thtyju^fied  under  the  Act, 
*Jii^  that  the  Inquisition  was  bad  on  the 
lV*M  >"(  thewing  that  a  pn^er  Notice,  re- 
}m  load  m  question,  had  beM  given  to  the 

»y;>r  Mf  ifttftn^  that  there  had  been  a  Dis- 
HMvem  the  Plaintiff  and  the  Comatissioners 
-    ^Cmpauation;  for  not  fcft^  ou*  the  War- 
p  •'yw  iw*  dewing  with  sujMent  Aceunuy, 
nnu,  or  fy  JiefBrenee  to  the  Notice,  uAat 
were  required  to  be  valued;  all 
*Mi  aigit  to  have  Been  started,  it  was  scrid,  in 
^^^^^^  Sheriff  had  Jurisdiction.   It  was 
<*a*,  even  rappofuw  tke  Warra^  was 
^mtotht  InqnisOion,  Me  Proceedings  were 
,  fceoiw  ffle  Warrant  was  as  inaccurate 


^mroM  and  Inquisition  st^kientfy  shewed 
*^the  Sieriff.   It  is  sufficient,  if  a  Court 
fwisi^tHon  state,  upon  the  Face  efits  Pro- 
^  Facts  mIkA  shew  that  it  had  Jurisdiction  ; 
[dilate  other  Pacts;  although,  if  they  did  not 
Vindication  would  not  be  binding, 
"^fm}^^  i>rainage  Act,  the  Lords  and  Ladies 
w  Lineolnshire,  or,  fyi  his^  her,  or 
fc^r**^  t*et>  respective  Agents,  appointed  ly 
JJ"">»«r  *if>  her,  or  their  respective  Bands,  fir 
^Ihj  i?-*"*  n^pectively,  were,  and  were  therdy 
jj^^Ommiuimers. 

^ Person  OmOd  he  eapeide  of  acting  as  a 


^^j^  Sum,  C.  J.,  Rittoon,  Cidflri^,  ud 


CommissUmer  until  he  shotdd  kaue  made  and  suhtcriMl 
a  particular  J)eelaration. 

By  Sect.  0,  no  Act  of  the  Commissioners  should  be  vatid^ 
unless  done  at  a  General  Meetim  S^c.  Immediate^ 
after  the  passing  the  Act,  the  Lords,  being  in  Aw- 
&nd,  but  not  in  the  District,  separate^  appointed  the 
^^^minmts  their  Agents  for  the  reqteetive  Manorw* 
7fe  Lords  did  not,  ai^  of  them,  pymlemsfy  sign  aim 
2>eelanaiem:  ffi^never  met  at  ami  Meeting,  TheLonu 
ufteifward»eame,from  Time  to  Time,  into  tksDislriet, 
At  never  interfered  with  their  Agents. 

Held,  that  the  Lords  were  never  themselves  Commit' 
sioners,  within  the  meanina  of  the  Ad,  but  mere^ 
appointed  the  D^sndants,  who  were  the  Gommissioners* 

l%at  the  Appointments  of  the  Defendants  were,  therefore, 
valid,  notwithstanding  the  Lords  had  never  tuotcnMH 
any  Deelaration,  and  had  never  met. 

That  the  Aj^ointments  would  continue  in  Feres  uiOU 
suspended  by  the  actual  Presence  ^the  Lords,  for  «!« 
Purpose  of  bl«aiMAwf  perfarming  the  Duties  ^  Oesit- 
missioners. 

This  was  an  action  on  tlie  cm  broaght  to  www  w 
the  amount  of  dama^  doM  to- the  rereraicaiaiy  inter- 
est of  tbe  plaintiff  by  the  defmdants,  in  hnaktog  aad 
cstering  three  several  eloBes^.rMi»eotiv>dT  in  the  oee*- 
pation  of  P.,  G.,  and  G.,  as  tenants  of  the  pluntiff. 
-Fleas— first, not  gujlty;  8eeondIy,thiH1y,androiirthly, 
denying  the  mTatsian  to  be  in  the  platntiR   The>  fifth 
plea  stated,  that  tbe  grierances  mentioned  wen  com- 
mitted after  the  passing  of  an  act  of  Parliament  6  ft  7 
Vict,  bring  an  act  of  Parliament  for  dratntng,  Ac.  ctx- 
tain  fen  lands  and  low  groonda,  in  certain  places  men- 
tioned, in  the  county  of  Lincoln,  and  that  the  doees 
mentioned  were  part  of  (he  laMtd  for  draining  which  the 
act  was  passed ;  and  thttt  the  closes  mentitmed  were, 
the  Mme  when  &e.,  the  soil  and  fireehold  «f  the  <ontntl»- 
sioners  for  cxacnting  the  saM  act;  and  that  the  defend- 
ants, at  Ae  time  when  &c.,  were  frc,  jmrtifying^  at 
serrants.  The  sixth  plea  waa  dmilar,  but  stated  thatr 
the  closea  mentioned,  at  the-  aald  aewal  times  wfentf 
9te.,  weta,  and  now  are,  the  doae^  mAl,  md  freehold  at 
the  defendants,  being  the  wmnisenonen  for  execntlny 
the  said  act;  and  that  tiie  defendants,  as  sneh  commit 
aionera,  being  thereof  srised  at  the  time  whM  ftc,  com- 
mitted the  grieTanees  mentioned  &o.   The  plaintiff 
jobed  issue  upon  the  first,  second,  t^trd,  and  fourth 
pleas.   As  to  the  fifth  plea,  he  traversed,  that  tbe  said 
dooaa  were  the  soli  ana  freehold  of  the  oommissionen 
&c.   To  the  sixth  plea,  a  simitar  traverse,  that  the  aii 
doses  were  the  soil  and  freehold  of  the  d^ondaots  8cc.j; 
npon  which  issue  was  ioioed.   At  the  trials  before  Pat- 
teson,  J.,  at  the  LincolnBhire  Summer  Aaslzw,  1646,  a 
verdict  was  found  for  the  plaintiff,  rabjvct  to  ttie 
opinion  of  this  Court  on  the  following-  case:— Tha 
plaintiff,  previous  to,  and  at  the  time  of  the  Mseiiig  of! 
the  act  mentioned,  was  entiUed,  as  owner  in  ne-simpk^ 
to  the  reverrion  of  certain  land,  to  the  extent  of  npwuda 
of  200  acres,  situate  in  S.,  of  which  the  three  closes  In 
the  declaration  menUoned,  in  the  occupation  respectively 
ofP.,  £.,  and  G.,  as  tenants  to  the  plaintiff,  form  apart;, 
and  he  is  still  entitled  to  such  reversion,  unless,  under 
the  circumstances  hereinafter  stated,  he  has,  by  virtue 
of  the  provisions  of  the  said  act,  become  divested  of  the 
same.   The  sud  act  of  Parliament  is  to  be  considered 
as  forming  a  part  of  this  case.   By  sect.  1  of  the  said 
act,  it  is  enacted,**  that  from  and  immediately  after  the 
passing  of  the  same,  the  lords  or  ladies  of  the  respective 
manora  of  B.,  T^  and  S.,  for  the  time  being,  or,  in  hiiL 
her,  or  their  absence,  their  respective  agents,  appointed 
by  writing  under  hla^  her,  or  their  respective  hands,  for 
each  of  the  said  manors  respectivdy,  and  which  le- 
sjwctive  appointments  may  be  made  according  to  the 
form  specified  in  Schadale  (A)  to  this  act,  or  as  neat 
thereto  as  circumstances  will  admit,  sliall  be  and  are 
hereby  appointed  eommisdoBers  for  executing  tids 
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act."  By  sect.  2,  "  that  no  person  shall  be  capable  of 
acting  as  a  commissioner,  or  as  an  agent  of  a  com- 
miflwoner,  until  lie  shall  hare  made  and  subscribed 
a  declaration  in  the  words  or  to  the  effect  set  forth 
in  the  Schedule  (B)  to  this  act."  And  the  6tli  sec- 
tion enactB,  **that  no  act  of  the  coniniissioners  shall 
be  valid,  unless  done  at  some  public  meeting,  to  be 
holden  by  virtue  of  this  act,  (save  as  in  this  aH  is 
particularly  mentioned  ] ;  and  all  powers  and  authorities 
granted  to  or  vested  in  tlie  commissioners  may,  from 
time  to  time,  be  exercised  by  the  major  part  of  them 
present  at  any  meeting."  Beutre  and  at  the  time  of  the 
passing  of  the  act.  Lord  Harrowby,  Mr.  Viner,  and  Mr. 
Turner  were  respectively  lords  of  the  manors  of  B.,  T., 
and  S.  The  lords  of  the  manors  never  met  together, 
nor  did  any  two  of  them  meet,  for  the  purposes  of  the 
said  act ;  nor  did  any  one  of  them  ever  subscribe  the 
declaration  contained  in  the  Schedule  (B).  On  the  Ist 
August,  1843,  being  all  three  of  them  tiien  in  England, 
but  not  in  Lincolnshire,  and  ^>art  from  each  other, 
the  lords  respectively  signed  instruments,  in  the  form 
in  Schedule  (A ),  respectively  appointing  the  defendants 
their  agents  for  their  respective  manors.  The  three  de- 
fendants, who  are  respectively  stewards  to  the  said  lords 
of  manors,  claim  to  be  and  act  as  conuniasionera,  under 
and  by  virtue  of  the  said  instrument!.  The  pnnctpals 
never  did  any  other  act,  as  commianoners,  than  sign 
the  said  instruments,  nor  did  they  in  any  way  interfere  1 
with  the  proceedings  of  the  defendants.  Tiie  said  lords 
of  manors  have  been  in  Lincolnshire  repeatedly  during 
the  interval  between  the  time  when  the  said  instru-  ' 
ments  were  signed,  and  the  doing  of  the  acts  complained 
of  by  the  defendants,  and  during  the  time  when  va- 
rious acts  were  being  done  by  the  defendants,  which 
tbey  claimed  to  do  as  commiarioDera.  The  defendanta  { 
Rspectively,  befonacting  as  coinmissioners,  made  and  I 
mbscribed  the  deckration  set  forth  in  Schedule  (B).  i 
Under  the  sole  direction  of  the  defendants,  very  exten- 
»ve  works  of  drainage  were  commenced,  to  complete 
which  the  defendants  considered  it  necessary  to  take  a 
portion  of  the  plaintiff's  land,  consisting  of  parts  of  the 
three  closes  mentioned  In  the  declaration.  The  plain- 
tiff, not  recognising  the  authority  of  the  defendants,  re- 
fused to  treat  respecting  the  sale  of  the  same.  On  the 
14th  July,  184fi,  the  defendants  served  Ihe  plaintiff 
with  a  notice,  that  they  required  to  take  and  purchase 
the  lands  mentioned  in  the  declaration,  and  which  were 
accurately  described  in  the  notice.  The  defendants,  on 
the  3rd  October,  1845, .  iasued  a  warrant  to  Thomas 
Coltman,  the  dieriff  of  the  county  of  Lincoln,  of  which 
th«  following  is  a  copy  :— 

«  To  Thomas  Coltman,  Esq.,  Sheriff  of  the  County  of 
lincoln. — The  undersigned,  being  commissioners,  duly 
appointed  pursuant  to,  and  acting  in  execution  of,  an  act 
of  Parliament,  passed  &c.,  intituled  &c.,  in  pursuance 
and  exercise  of  the  powers  and  authority  in  tnia  behalf 
granted  to  and  vested  in  us  by  the  said  act,  do,  by  this 
our  warrant,  under  our  hands,  require  you  to  summon, 
impanel.and  return  twenty-four  indifferentpcrsons,du]y 
qualified  to  act  as  common  jurvmen  in  the  superior 
courts^  to  appear  before  you,  at  tne  Angel  Tnn,  in  Bard- 
xiey  aforesaid,  on  &c.,  in  order  that  out  of  them  a  jury 
of  twelve  may  be  awom  to  inquire  of,  assess,  and  ascer- 
tain the  sum  or  sevei-al  sums  of  money  to  be  paid  to 
William  Ostler,  of  Grantham,  in  the  'said  county  of 
Lincoln,  gentleman,  for  the  purchase  of  3a.  In.  2fip.  of 
land,  of  which  the  said  William  Ostler  is  owner,  and 
which  are  situate  in  the  hamlet  or  township  of  South- 
row,  in  the  parish  of  Bardney  aforesaid,  and  which 
lands  are  denrable  and  required  for  the  purposes  of  the 
said  act,  for  the  site  of  certain  works,  which  will  re- 
spectivelv  conduce  to  the  more  effectual  drainage  of  the 
Biud  fen  lands  and  low  grounds"  &c. 

A  notice  of  tba  appointment  waa  served  on  the  plain- 


tiff. Under  this  instrument  a  jury  biiduih 
and  met  at  Bardney  on  &c.,  the  undenheiiff 
siding.  The  plaintiff  attended  by  b'ls  attorney, 
before  the  jury  was  sworn,  orally  protested  tgam^ 
inquiry,  and  likewise  huoded  in  awriUenpKrtett.i 
grounds  of  protest  were,  iirst,  that  the  lordi  of  lut 
had  never  subscribed  the  necessary  declarstiun, 
were,  thei-efore,  incapable  of  appointing  sgeDU 
secondly,  that  the  appointments  were  not  aigned  ■' 
meeting  Sec. ;  thirdly,  that  the  warrant  was  not  sij 
in  the  absence  of  the  lords  of  manors,  witliia  tlie  ii 
tion  of  the  act;  fourthly,  that  the  warrant  b, 
the  face  of  it,  for  neither  referring  to  the  notice  ■ 
had  been  given  to  the  plaiittiff,  nor  particukirl, 
scribing  the  lands  required  to  be  purchased.  The 
were  then  sworn,  and,  after  hearing  evidence  un 
sides,  and  taking  a  view  of  the  lands  in  qaettiun,  i 
quired  by  the  defendants,  in  conformity  vitli  ibi 
returned  their  verdict.  The  following  is  a  copy  a 
inquisition : — 

"  Lincolnshire,  J  An  inquisition,  verdict,  n 
to  wit.  \  ment,  indented,  hmJ,  taVm,! 
given  at  the  Angel  Inn,  in  Bardney,  ia  the  coaal 
Lincoln,  on  Thursday,  the  23rd  day  of  Octottfr.l 
before  me,  Thomas  Coltman,  Esq.,  sheriff  &c, 
suant  to  an  act  of  Parliament  made  and  passed 
intituled  &c.,  upon  the  oaths  of  &c.,  and  in  pn:^ 
of  and  obedience  to  a  warrant,  to  me  in  tbat  \ 
directed  and  delivered,  and  hereunto  anneieJ,  miA 
issued  under  the  hands  of  and  by  George  Cooke, 
mas  Greetham,  and  John  Young  Macvicar,  foni 
sionera,  appointed  and  acting  under  and  by  Tirlo? 
in  execution  of  the  said  act  of  Parlinment,nlio,b 
duly  sworn  and  charged  in  that  behalf  tit^  t&r, 
they  have  inquired,  ascertained,  ond_  assesseJ,  as 
find,  ascertain,  assess,  and  deliver  their  verdict  fa 
sum  of  IflO;.,  as  and  for  the  sum  of  money  to 
by  the  said  commissioners  to  the  said  William  0 
for  and  for  the  purchase  of  3a.  1r.25p.  of  I«b 
the  said  wairant  mentioned  and  described  a*,  Md* 
are  situate  in  the  hamlet  or  township  of  Sontfern 
the  parish  of  Bardney  aforesaid,  of  which  lindwi 
William  Ostler  is  owner,  as  in  the  said  nmrt" 
tioned,  and  which  land  is,  and  is  in  and  in  < 
warrant  stated  to  be,  desirable  and  requndfotB 
purposes  of  the  said  act  as  in  the  said  w-amntml 
behalf  mentioned,  and  which  land  can  and  but, 
and  by  virtue  of  the  said  act,  be  taken  and  maMW 
for  the  purposes  of  the  said  act"  &c. 

Other  notices  were  then  served  on  the  pbintiff, 


question  lor  tne  opinion     v..^  ,  . 

the  issues  joined,  the  circumstances  above  Bttted  u 
a  justification  for  the  acta  of  the  defendants  in  brfal 
and  entering  &c.  the  closes  in  question;  t''*^'"'! 
have  the  power  to  draw  the  same  inferences  of 
the  evidence  that  a  jury  ought,  in  thm  judgmeU 
have  drawn ;  either  party  to  have  the  right  to  VM 
case  into  a  special  verdict,  &c.  , 

Sir  F.  Thesiaer,  (with  him  W/iiUhMrtt),  ^ 
plaintiff.  — Firet,  the  defendants  bad  no 
by  any  proceeding  under  the  act  of  """"fj , 
take  the  land  in  question.   Secondly,  if  "''y  'rv 
proceedings  in  this  case  are  irregular  omrr 
of  them.   As  to  the  first  objection, 
could  not,  under  any  appointment  made  ''J 
the  act  of  Parliament,  be  more  ^^^.J 
meaning  of  the  1st  section  of  the  act  of  P*"^ 
that  the  lords  or  ladies  of  tlie  tliree  raantt«««*Tj 
aionen,  with  a  power  of  appointiag  ■8'"'!"^  g, 
them,  as  agents,  during  their  temporarj-  •w™^  a 
the  district,   r  Wightmatt,  J.-But  tbe  word-  in,« 
the  agents  are,  and  are  by  the  act  sppoiated  to  Wi"" 
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BUHonen.]  It  cannot  hare  been  the  intention  of  the 
L^olstore  that  the  agenta  should  be  commissionerB  : 
Ae  powers  giv»n  to  the  commissioners  are  too  large  to 
It  {wrmuentljr  delegated ;  and,  in  sect.  2,  there  ia  a 
fitiaetioD  Islcen  between  the  commissioners  and  their 
ifEsts.  By  sect.  10,  the  works  done  under  the  act  are 
mui  io  the  eommisnoaen:  can  it  be  said  that  tliey 
fee,  BDiIer  those  terms,  to  vest  in  the  agents,  bo  that 
At  title  should  shift,  according  to  the  absence  or  pre- 
mtt  of  the  principals  ?    Then,  if  these  defendants  were 
ig<ni(a,  their  proceedings,  be  it  noticed,  are  irregu- 
Wsuse  they  have  signed  as  principals.    There  is 
%io  the  act  to  take  the  proceedings  out  of  theordi- 
nle,  which  says,  that  an  agent,  executing  a  power, 
Mther  sign  the  name  of  his  principal,  or  sign  ex- 
Tuagentforhis  principal.   On  the  contrary,  it  is 
in  Met.  73,  that  the  precept  &c.  shoold  be  ander  the 
of  the  onnmissioners.   If  that  does  not  confine 
>misEi(HieiB  to  sign  with  their  own  hand,  it,  at 
.Ksds  the  agent  to  sign  as  agent.   Butifthe  de- 
WUi  might,  under  a  valid  appointment,  have  been 
'  more  than  agents*  that  is,  commissioners, 
vcn  not  so  conatituted  in  bet.   For,  first,  the 
£d  not  quidify  themselves  to  make  a  valid 
it;  and,  secondly,  the  appointment,  they  did 
(Wiiot  pursuant  to  their  power.    By  sect.  *2,  no 
U  be  capable  of  acting  as  a  commissioner  un- 
iftoatil  he  has  subscriMd  a  certain  declaration, 
ijl doubt  the  lords  or  ladiesof  the  three  manors 
la  commissioners  in  sect.  1.    When  tliey 
agents,  or  other  commissioners,  they  them- 
weretcting  as  commissioners,  inasmuch  as  none 
ammisaoners  can  appoint  an  agent,  and  they  can 
it  by  virtue  of  the  act.    But  the  lords  or  ladies, 
UTer  sabscribed  any  declaration,  and  were,  there- 
iofspable  of  acting  as  commissioners.    Again,  by 
t,MMtf  done  in  pursuance  of  the  statute,  sliall  l>e 
'  nksi  done  at  a  meeting  duly  convened  &c.  But 
ippoiutments  were  made  without  any  meeting, 
r were,  therefore,  invalid,  unless  tlie  words  "re- 
iTt"uii]  respectively,"  in  sect.  1,  make  a  differ- 
bdveeD  this  partiealar  act  of  appointing  and  other 
^nfcr  the  statute.    The  appointments  were  not 
PjBt  to  the  power  given  by  tne  statute,  inasmuch 
^■powrr  is  limited  to  an  appointment  during  the 
ywil^nee  of  the  lords  or  ladies  from  the  dis- 
Wi**  these  appointments  are  pennanent,  and, 
the  defendants  might  and  did  act  during 
•pBeote  of  their  principals  in  the  district.  {_Pat- 
it  not  the  meaning  of  the  act,  in  that  par- 


that  the  agents  should  act  as  commissioners, 
*^  their  principals  are  actaally  present  to  act 
udm!  There  la  nothing  said  about  absence 
district.    WwhtiMUfJ^Do  you  say  that  a 
« the  manor  would  be  hound  to  act  personally  as 
•airiwjer  whenever  she  were  in  the  district?] 
*»V.he  a  difficulty  in  fact ;  but  it  is  no  answer  to 
'■^jwtion  in  law.    As  to  the  second  objection,  the 
WMt*  jnstify,  here,  under  the  proceedings  of  the 
wurfliis  jury:  if  those  proceedings  are  invalid, 
Wi^tion  fails  in  a  material  point.   The  sheriff 
J""/  M<  »  conrt  of  inferior  jurisdiction.  Their 
"WBgiwe,  therefore,  invalid,  unless  they  shew, 
tteuee  of  them,  all  the  matters  necessary  to  give 
**>rt  jarisdiction  over  the  matter  upon  which  it 
^M.  Those  mattere  are,  first,  that  the  land, 
'■uc^triffn  called  upon  to  value  &c.,  should  be 
ywthedisWctof  the  commisrioners;  secondly,  that 
have  lequirad  it  for  the  purposes  of  the 
*:«ei),  that  they  should  have  given  to  the  owner  no- 
!Lu  l  'ot>^  requffcd;  then,  that  there 

■■M  have  been  a  disagreement  as  to  tiie  price  or 
S*^^"'  *  proper  warrant  should 

i.'""^  to  the  sheriff;  and  then,  that  no- 
"  Ihu  wanant  dionld  have  been  given  to 


the  owner.  The  proceedings,  on  the  face  of  which 
these  matters  should  appear,  are  the  inquisition  and 
judgment.  Now,  upon  the  &ce  of  the  pi'csent  inquisi- 
tion, none  of  these  matters  appear.  It  is  not  stated 
that  the  lands  were  within  the  district.  It  is  not  shewn 
that  the  particular  land  valued  was  ever  required  by 
the  commisuoners ;  for  tt  is  not  shewn  what  parliculu 
land  was  valued,  but  only  that  some  three  acres  out  of 
2(K>  were  valued.  The  notice,  which  did  specify  the 
land,  ifl  not  referred  to  in  the  inqulution.  The  warrant 
is  only  referred  to,  and  is  not  set  out :  and,  therefore,  it 
does  not  appear,  upon  the  fiace  of  the  inquisition,  whether 
it  was  or  was  not  a  proper  warrant.  There  is  no  state- 
ment that  notice  of  It  was  given  to  the  plaintiff'.  It 
may  be  said  tliat  the  inqaiution  incorporates  the  war- 
rant ;  but,  if  it  does,  the  case  is  not  helped,  because  the 
warrant  is  as  bad,  for  the  same  reasons,  as  the  inquin- 
tion.  The  cases  which  shew  how  strictly  these  pro- 
ceedings must  be  construed,  and  the  necessity  of  setting 
out  all  the  above  matters,  are  Rex  v.  Croie,  (1  Cowp, 
26);  /nr«Z>0n(,(8Q^B.Rep.43);  and  observations  of 
Tindal,  C.  J.,  in  TWor  v.  CCtHUOUt  (2  B.  Rep.  1031 ; 
2G.  &D.346). 

Martin,  (with  him  Wtldtnan),  for  the  defendants. — 
The  principal  question  is  that  which  arises  upon  Lord 
Shaftesbury's  clauses  as  to  taking  lands.  The  title 
of  the  defendants  to  do  so,  supposing  them  to  be  com- 
missioners, arises  in  this  way :  nrst,  the  land  must  be  in 
their  district;  then  they  must  ^ive  a  particular  notice 
to  the  owner;  then  they  must  issue  a  warrant  to  the 
Bheriff ;  then  the  sheriff*  and  jury  assess  the  value  of  the 
land  shewn  to  them ;  then  the  inqnisition  and  the  war- 
rant are  recorded ;  and  thereupon  the  land,  by  sect.  63 
of  the  statute,  vests  in  the  commiseionei's.  Now,  it  is 
not  pretended  that  any  one  of  these  requisites  was  want- 
ing, in  fact,  in  the  present  case,  but  it  is  said  that  the 
inquisition  is  informal.  It  is  abo  said  that  the  warrant 
is  bad.  The  principal  objection  is,  that  the  notice, 
which  was,  in  net,  given  to  the  plaintiff,  is  not  set  out 
either  in  the  warrant  or  inquisition :  so  that  it  may 
happen,  it  is  said,  that  the  notice  to  the  plaintiff  was  of 
one  land,  and  the  assessment  of  the  jury  was  of  another. 
Gut  of  what  use  would  it  be  either  for  the  defendants 
to  inform  the  sheriff  of  matters  into  which  he  could  not 
inquire,  or  for  the  sheriff  to  set  out  matters  into  which 
lie  had  not  inquired  ?  All  that  the  sheriff  and  jury  have 
to  do  in  these  cases  is,  to  assess  the  value  of  the  land, 
which  is  condescended  upon  by  the  parties  before  them, 
or  which  is  shewn  to  the  jury,  as  that  which  the  com- 
missioners require  them  to  value.  If  the  notice  to  the 
plaintiff  was  insufficient,  the  defendants  may  have  no 
title  to  the  land  of  whicli  the  sheriff  and  jury  have  as- 
sessed the  value;  but  that  makes  no  difference  in  the 

Jiuestibn  of  the  jarisdiction  of  the  sheriff  and  jury.  The 
atlacy  consists  m  assuming,  that  the  fiict^  wnich  must 
necessarily  exist,  in  order  to  give  the  defendants  a  title 
to  the  land,  must  also  have  existed  in  order  to  give  the 
sheriff  and  jury  jurisdiction.  It  may  be  very  trae, 
that,  in  order  to  give  the  defendants  a  good  title  to  the 
land,  they  must  have  given  the  pluntiff  notice  that  they 
required  his  land,  and  notice  of  what  particular  land 
they  did  ret^uire ;  and  also  that  they  must  have  confined 
themselves,  m  their  evidence,  as  to  value,  before  the  she- 
riff, to  the  land  described  in  their  notice ;  but  still  the 
only  facts  necessary  to  give  the  jurisdiction  are,  that  a 
warrant  be  issued  by  the  commissioners  to  the  sheriff, 
requiring  him  to  summon  a  jury  to  assees  the  value  of 
land,  and  that  it  shquld  appear  to  him  and  to  the  jury 
that  there  has  been,  or  is,  a  disagreement  as  to  the 
value  of  the  land,  and  that  both  parties  knew  of  the 
day  appointed  for  the  hearing.  Tnese  matteiB  appear 
upon  the  face  of  this  inquisition ;  because  the  warrant, 
which  is  one  of  tiiem,  is  expressly  referred  to  and  made 
part  of  it,  and  the  oUiers  are  to  be  necessarily  imjpUed 
from  tlie  presenee  of  the  porting  and  the  fact  of  the 
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warrant  having  issued.  [Coleridge,  J. — It  is  said,  that, 
innsmuch  as  the  inquisition  neither  sets  out  the  notice 
which  was  MTen  to  the  plaintiff,  nor  in  itself  specifies 
any  particular  land  as  the  land  valaed  by  the  jary,  it 
does  not  sufficiently  shew  tliat  the  land  so  valned  was 
ever  required  by  the  commissioners,  and  that  such  re- 

aairement  is  a  ract  preliminary  to  the  Bheriffs  jnrisdle- 
ion.]  The  first  answer  is,  that  it  is  only  a  fact  neces- 
Buy  to  the  defendanta^  Utle,  and  has  nothing  to  do  with 
the  sherifPs  joriadictioii.  The  second  answer  Is,  that  it 
is  a  fact  into  which  the  sheriff  could  not  incraire.  The 
judgment  of  Lord  Coftenham,  in  Taylor  T.  (^emton,  (Jl 
CI.  &  Fin.  651),  is  clear,  that  neither  the  inquisition 
nor  other  proceeding  need  state  any  matter  not  cog- 
nisable by  tlie  authority  whence  such  proceeding  ema- 
nates. And  Lord  Brougham,  in  the  same  case,  says, 
"It  cannot  be  doubted^  that,  where  a  court  of  limited 
jtirisdiction — limited  either  in  point  of  place  or  of  sub- 
ject-matter— assumes  to  proceed,  its  judgment  must  set 
forth  such  fiicts  as  shew  that  it  has  jurisdiction,  and 
must  shew  also  in  what  respect  it  lias  jurisdiction ;  but  it 
is  another  thing  to  contend  that  it  must  set  forth  all  the 
&ct3^  or  all  the  particulars,  out  of  which  its  jurisdiction 
arises."  Perhaps  thesamepropositionmight  be  otherwise 
stated  thus: — ^It  is,  do  doub^  necessary  that  a  court  of 
Emited  jurisdiction  must,  upon  ttie  face  of  its  proceed- 
ing8,8tate  the  ftets  itMtlk  shew  that  It  had  juriraction; 
bat  it  need  not  stabs  the^wbL  which  must  hare  listed, 
in  order  to  mtke  its  adjudication  binding.  Does  not  the 
objectton  amount  onjy  to  one  of  parcel  or  no  parcel? 
That  fact  can  never  appear  upon  the  proceedings,  but 
must  always  be  the  subject  of  external  evidence.  fCote- 
rit^,  J. — -You  say  that  if  the  present  plaintiff  had  sug- 
gested before  the  sheriff  that  the  commissioners  were 
giving  evidence  of  the  value  of  other  land  than  that  de- 
scribed in  the  notice  served  on  him,  and  of  other  land 
than  was  necessary  for  their  purposes,  or  h&d  been  re- 
quired by  them,  the  sheriff  could  not  have  inquired 
whether  that  was  so  or  not ;  and  that,  therefore,  the 
sheriff  need  not  recite  the  notice  either  in  tlie  caption 
or  the  body  of  the  inquisition,  since  such  matters  nei- 
ther formed  part  of  his  proceedings  nor  of  hie  adjudica- 
tion.] Just  so ;  the  inquiry  before  the  sheriff  waseon- 
finea  to  the  value  of  the  land,  which  the  eommiarioners 
then  required  him  to  value. 

Sir  Jr,  'g%e*igerf  in  reply. — The  only  point  decided  In 
Tmtor  T.  Cletnaon  was,  tnat  a  want  of  mutual  agreement, 
as  to  price,  must  be  necessarily  inferred,  from  the  fact 
of  one  party  applying  to  the  sheriff  to  assess  the  Talue. 
It  is  assumed,  in  the  declsiota:  of  that  case,  that  every 
fiict,  which  it  is  now  contended  ought  to  appear,  must 
appear,  on  the  face  of  the  proceedings,  either  expressly 
or  oy  necessary  impHcation.  Cur.  adt.  vuH. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — There  were  two  questions  for  onr  consi- 
deration in  this  case:  first,  whether  the  defendants 
had  authority,  under  the  act  of  Parliament,  to  take 
the  plaintiff  s  land ;  and,  secmdly,  whether  the  pro- 
ceedings are  regular  upon  the  ftce  of  them. 

It  was  contended,  tor  the  plaintiff,  that  the  com- 
pulsory forms  of  the  act  could  only  be  carried  into 
effect  oy  the  commissioners  described  in  it;  and  that 
the  defendants  were  not  such  commissioners. 

It  is  not  easy,  indeed  hardly  possible,  to  reconcile 
all  the  provisions  of  the  act,  respectino;  the  commis- 
eioners  who  are  to  cany  it  into  effect;  but,  taking  the 
whole  together,  and  givine  to  it  that  which  appears 
to  ns  the  most  reasonable  construction,  we  are  of 

3>iiiion  that  the  defendants  were,  in  effect,  commis- 
oners,  and  had  authority  to  exercise  the  powers  given 
by  the  act. 

By  the  1st  section, "  the  lords  or  ladies  of  the  several 
manors  of  Bardney,  Tupholme,  and  Stlxwonld,  for  the 
time  being,  or,  in  his,  her,  or  their  absence,  their 
lespeetive  agents,  appointed  by  writing  under  their 


respective  hands,  for  each  of  the  said  manors,  wlj 
appointments  might  be  in  the  form  specified  in  < 
schedule,  or  as  near  thereto  as  circtmstaoces  wv 
permit,  were  thereby  appointed  commisnooen  for  e 
cuting  the  act."  It  is  to  be  obserred,  that,  tiy  ' 
terms  of  this  section,  the  agents  appointed,  by  the  h 
or  ladies  of  the  three  manors,  m  their  ataeuce, 
themehet  eommusionert,  and  not  merely  the  depni 
or  substitutes  for  commia^ioiieis;  and  n  tbe  Indi 
the  three  manors  were  absent  from  the  comty 
neighbourhood  within  wliich  the  act  was  to  be  on 
into  effect,  though  they  might  be  in  En^and, 
think  they  would  be  at  liberty  to  appoinl  igii 
who  would  become  commissioners,  inst«M  of  thaii 
whom  they  were  appointed.  Some  diflntlf  i 
doubtedly  arises  from  the  form  of  the  appoiitnn 
Schedule  (A);  but  it  does  not  appear  to  u  isM 
sistent  with  the  opinion  we  have  formed,  Uut  I 
agents,  when  appointed,  are  commiflBionei8,tDd  ops 
of  executing  tlie  powers  given  by  the  act  TIiij« 
struction  is  the  more  reasonable,  as  the  msDonsig 
have  been  the  property  of  women^  to  whom  it  i« 
have  been,  at  least^  very  inconvement  to  ban  a^ 
personally  as  commissioners. 

In  the  present  case  the  act  was  passed  od  tte9 
July,  and  on  the  Ist  Augnst  the  wfaidaHti  mn  i 
pointed  by  the  lords  of  the  time  mawns  n^eeliit 
who  were  at  that  time  absent  from  the  conntf.Ofl 
in  England;  and  we  think  that  such  appai&tment,«l 
once  made,  continues  in  force  until  snmnded  ij 
actual  presence  of  tbe  lord  or  lords  (tf  tfie  maBM 
spectlvely. 

As  the  lords  of  the  three  manors  were  not,  ve  m 
commissioners,  within  tlie  meanine  of  tbe  act  of  B 
liament,  but  merely  appointed  the  defendant^  1 
were  the  commissioners,  It  was  not  neceBsaiy  fw  I 
lords  to  make  the  declaration  required  by  sect, 
was  it  necessary  that  they  should  have  msde  Uti  i 
pointment  at  a  public  meeting,  as  required  by  ledl 

The  defendants,  then,  being,  in  our  opimMi,««J 
sioners  properly  constituted,  the  next  qneatiMi* 
ther.  in  the  plaintiff's  case,  they  hate  pn^o^*^ 
ciaed  the  powers  glren  by  tiie  act.  ^ 

It  was  objected,  that,  though  the  notice  P*^* 
plaintiff  stated  the  particulars  of  the  land  re>itaM)" 
warrant  to  the  dieriff  did  not;  nor  didiliniarj 
refer  to  the  notice :  so  that  the  warrant  might  ipW 
any  land  of  the  plaintiff  within  the  district.  Ttol 
quisition  was  also  objected  to  upon  the  lane  gwB 
as  it  referred  to  the  warrant  onlj;,  and  not  to  the  d(*i 
and  neither  warrant  nor  inqulaitioo  gave  tbe  psni 
lars  of  the  land  required. 

By  the  71st  section  of  the  act,  notice  m"* 
given  by  the  commissioners  of  their  intention  toB 
any  land,  and  the  notice  must  sUte  the  pariKM 
of  the  land  required.  If  a  qnestion  of  di^W  J 
penaation  shall  be  required  to  be  detemuaed  tj 
jury,  the  commisslonen,  by  tiie  TOtb  skUod,  sr 
Isnie  their  warrant  to  the  sheriff  to  rammw  » jaTJ 
tiiet  purpose;  and,  hy  sect  87,  tiie  "I>oiff  »  ^ 
judgment  for  tbe  purchase-money  or  compeww"' 
sessed  by  the  jury.  *  •  t  a 

The  proceedings  smpear  to  ns  to  be  lofficKiit  w 
the  face  of  them,  and  to  shew  as  much  v  u 
by  the  act  of  Parliament.  If  the  notica  had  be*» 
ferred  to  in  the  warrant,  the  sheriff  '^'"ITj* 
entertained  any  question  of  variance  on  P'f'"^- 
notice.  The  jury  are  only  to  inquire 'd**,"",^, 
of  the  compensation  to  be  awarded  for  Ibe  l»M 
quired;  ana  the  judgment  is  for  the  wo"')!  *\7^ 
and  not  for  the  land.  If  the  commissienemfcMW  <" 
evidence  of  the  value  of  other  hind  than  ttat  iWB*yj 
end  described  in  their  notice,  tiie  proc*^*^ 'Tft-! 
void,  and  they  would  have  no  power  to  enter  npon  "h^ 
hmd  of  the  plaintiff.   In  Oie  pmentcaae  thew™*" 
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18  to  the  identity  of  the  land,  as  evidence  of 
was  given  on  both  sidet,  and  tbeie  was  a  view ; 
we  are  of  opinion,  that  aeither  by  the  terms  of  the 

tifPirliajnent,  nor  by  any  general  niK-  of  law,  was 
r-  that  the  notice  should  be  rcfL-rred  to,  or 
ieular  descriptioa  of  the  land  ^uven  in  the 

^^r?^'^**^^'^*^^^^''^^^''"^  the  jary. 
ve  tiUBK  U  nteessary  that  it  should  appear, 
&ee  ef  the  warrant  or  inquisition,  that  the 
re  onahle  to  agree, 
case  of  Taj/!oy  v.  C/emson^  (2  Q.  B.  Rep^  Exoh., 
SDf]  alrti  wards  in  tlie  House  of  Lords,  (11  CI.  & 
"0),  was  cited  on  both  sides  upon  the  ar8;unient; 
e  jaJgnient  in  tliat  case,  and  particularly  that 
House  of  Lords,  appears  to  us  tu  )n-  in  accord- 
oiir  view  of  tlic  present  co-^^e. 

ent  is,  tberefure,  for  the  detViidants,  on 
,,  third,  fourth,  and  sixth  issiits;  nnd  for  the 
tlie  first  and  fihh— Judgment  accordin^ffy. 


Ivitb 


judgine 


BAIL  COURT.— HiLiHT  Traar. 

between  S.  I&osd  and  Otherq^  and 
J.  Shviuu 
n  Ailiitrstion  between  S.  Addison  and 

J.  SriTTi.E. — Jan.  26  and  30. 

tsibi/i'j/  of  Damaoes  and  Costs — Ateord  to 
^Stranger — Misrecital  <ff  Enlargement, 
TifSvhmissk'n,  after  reciting  that  certain  Tres- 
}Md  been  committed,  and  an  Agreement  to  refer 
wrf  of  Damages  to  Arbitration,  eontaitiea  a 
,  tiat  t^a  Costs  and  Charges  of  the  Agrument, 
CottSj  Charffes,  and  Expenses  of  or  incident  to 
AriAration  or  Award,  including  the  Payment 
to  the  Referees  and  their  Umpire^  and  for 
that  might  be  required  by  them,  should  ie 
_  _  —  poid  by  J.  S.,  and  gh</uhl  be  awarded  ao- 
Wdipph.  77,.-  Aicard  adjudocd  that  certain  Damage) 
itil^-::,  f>i:''.ui.'_/!,  and  that  the  said  J.  ,S.  should  my 
MS.  L.  (he  Amount  :f  the  Damages  so  found.  It  uien 
Maarded  a  further  Sum  for  Costs,  in  these  words — 
^Amd  rr  do  further  aicard,  that  the  C-jjis,  CItarget. 
Stpmses  of,  and  atteiuUnp  or  inrl<h:nt  tOy  the  saia 
'^ion  or  Award,  inchi'ding  the  Paj/ment  to  ho 
to  lU,  the  said  Referees,  amounting  in  the  whole 
Sw  of  mi  IGs.  4rf.,  sh:dl  be  paid  by  the  mid 
.S.toMr.J.0."  witheiUdiaingui^ing  tkeAmmnt 
^I^P^to  the  Ref'^reet.  3t.  O.  tocu  no  Parly  to  the 
^  ^  - 1  tcard  :—Hcld,  that  a  Motim  t$fitgf  the 
of  the  Damages  only  niight  Se  tnetde;  and  thai. 
Award  of  the  Costs  was  in  any  degree  defective, 
'  iUigiUe  from  the  other  Part  of  the  A  icard. 
-'  that  a  Misrecital  in  the  Date  of  the  Enlarge- 

f  immaterial. 
firet-mentioned  case,  a  deed  of  suluiiission  was 
into  between  S.  Lloyd  and  others,  [  artnera,  of 
.-  part,  and  J,  Spittle,  of  tlic  second  p;irt.  It  re- 
that  certain  trt>piisses  had  hecn  coiumitted  by 
'tie  upon  some  coal-mines  Ijclonpiiif,' (o  the  said 
■d  and  his  partnei's,  and  that  it  ha'l  been  agreed 
^tlie  matter  to  arliitnitiun,  in  ordtr  fo  ascertun 
imtiQDt  to  be  paid  as  dauiiigc  for  '^ucli  treqMUsea; 
linted  J.  Yardley  and  J.  buutliain  arbitrators, , 
_  the  matters  in  dispute  were  referred.  The 
nbmiseion,  amongst  others,  contained  a  clause 
~ : — "  And  the  costs  and  charges  of  tliis  offree- 
the  costs,  chaives,  and  expenses  of,  and  at- 
or  incident  to,  the  said  arbitration  at  award, 
ig  the  payment  to  be  made  to  the  said  referees 
tbeir  umpire,  and  for  any  proofs  that  may  be  re- 
by  tlieui,  shall  be  borne  and  paid  by  the  said 
Spittle,  and  shall  be  awarded  accordingly." 
(3(>ih  Marcli,  18-18,  the  award  wa.s  made,  waich, 
the  deed  of  submission,  proceeded  as  fol- 


lows I—"  We  award,  adjudge,  and  determine,  that  tl 
said  Joseph  Spittle  slistlpay,  or  cause  to  be  pud,  un 
the  said  S.  Lloyd,  J.  T.  Forster,  L.  Forster,  and  ! 
Lloyd,  on  the  Ist  day  of  May,  184A,  between  the  hou 
of  nine  and  twelve  in  the  forenoon,  at  tJie  ofBce  of  H 
C.  Hunt,  situate  in  Wednesbary,  the  avm  of  8882.  fij 
as  and  for  the  valne  of  tha  oou  vorlMd  Mid  goitan  i 
the  mii  Jos^h  Spittle  from  vndar  the  eaid  two  pieo 
of  land  atKiugshiU,  in  the  said  parish  or  WedaeaiHir 
(setting  them  out  particularly),  belonging  to  the  ss] 
S.  Llo:^d,  J.  T.  Forster,  X.  Foister,  and  S.  Lloyd,  «ft< 
deducting  therefrom  the  expenses  of  oanying  and  ni 
log,  but  not  of  working  ana  ^Liiig  the  same,  and  fi 
the  expenses  incorred  by  them,  the  said  S.  ZJoyd,  J.  1 
Fonter,  L.  Forstsr,<and  S.  Lloyd,  in  proving  the  seven 
trespass  OS  committed  by  the  said  Joseph  Snittle ;  «x 
that  such  sum  of  888/.  6m,  shall  be  aacapted  oy  the 
S.  liloyd,  J.  T.  Forster,  L.  Forstor;  and  S.  Llovd,  i 
full  satisfaction  thereof  aooording^.  And  we  do  fni 
ther  award,  that  the  costs,  chafes,  and  exponses  o 
and  attending  or  incident  to,  the  said  arbltuUion  < 
award,  inclnaiqg  the  payment  to  be  made  to  us,  tl 
said  referees,  amoonUtu  in  tlie  wliole  to  tho  sum  i 
361.  leir.  4(1;,  shall  be  paS  by  the  said  Joseph  Spittle  i 
Mr.  John  Onion,  at  the  office  of  Hessn.  Ingleby  i 
Wra^e,  in  Bennett*B-bill,  Birmingham,  on  the  delivei 
of  this  our  award."  In  Michaelmas  Term  last,  a  ml 
nisi  was  obtained,  calling  on  J.  Spittle  to  diew  cani 
why  he  should  not  pay  the  sum  m  WBiL  Sf .,  pursuai 
to  the  award ;  against  which, 

Suffh  HiU  now  (Jan.26)  shewed  canse. — ^It  is  snE 
mitted,  that  the  present  rule  ought  not  to  be  made  at 
solate.  It  is  certainly  very  questionable  whether  th 
award  is  good :  it  prousses  to  dispose  of  all  the  mattei 
in  dispute  referred  to,  bat  does  not  do  so,  for  it  omit 
the  costs  of  the  agreement  of  reference,  which  are  men 
tioned  in  the  submiauon.  There  is  no  award  touchtn 
the  costs  of  th«  reference.  (  v.  S&wton,  3  ^.  i 

M.  240).  Another  ol^iection  m,  that  the  costs  u 
awarded  In  one  sum.  and  no  ^stlnction  Is  made  as  t 
what  pcniion  is  p^^able  to  Uoyd  and  Forster,  and  wha 
to  the  referees.  (Bobinton  v.MmderMnt  6  M.  &  £ 
276).  Lastly,  (he  award  orders  tJie  payment  of  a  poi 
tion  of  the  account  to  Onion,  who  b  a  stronger  lo  ik 
award.   (Dyer,  242a). 

Xttfft,  in  support  of  the  rule. — There  is  nothing  what 
ever  in  the  objecUons  urged.  It  is  admitted  on  the  othe 
side  that  the  award  is  good,  so  fer  as  to  the  888/.  di. 
80,  even  supposing  there  was  anything  in  the  objec 
tions,  it  would  be  no  answer  to  the  present  rule,  beoans 
all  that  is  asked  for  is  the  payment  of  that  sum.  No 
thing  is  said  about  the  costs.  J.  Spittle,  by  the  term 
of  the  submission,  is  to  "pay  "tinm,  at  all  events,  Al 
that  wai  neoswary  waa  to  asoertun  tha  amoant  Witl 
regard  to  the  objection,  that  the  avard  orders  th' 
amount  to  he  paid  to  a  perwn  not  mentioned  In  th 
submis^on,  it  must  be  evident,  although  not  expressli 
stated,  that  he  is  the  party  appointed  on  behalf  of  th* 
attorney  to  receive  the  costs.  The  ease  cited  in  Dye 
was  payment  of  port  of  the  principal  sum  to  a  stran 
ger:  this  is  merely  the  costs,  which  are  separate  from 
and  not  affected  by,  pajrment  of  the  prineipoL  Tha 
case,  therefor^  cannot  be  s^  to  vpgly, 

JnreS.  Addison  and  J.  Spittlb.] — In  this  case  th< 
deed  of  submisuon  to  reference,  and  the  amouni 
awarded,  was  in  a  similar  form.  The  sum  awarded  wbi 
1334/.  0*.  for  the  treepasKS  committed,  and  37/.  3t.  4d 
for  ooets,  payment  of  which  whb  diieoted  in  nmilai 
term*.  The  onl^  diArenoe  in  this  csoe  was,  that  thi 
time  mentioned  -in  the  redtal  for  enlarging  the  awanj 
was  incorrectly  stated  to  have  been  on  the  Slst  Marehj 
when,  in  fact,  it  was  duly  enlarged  on  the  20th  of  that 
month,  the  last  day  for  so  doin^  by  the  terms  of  tiu 
submiarion.  A  uniilsr  rule  having  bean  obtwned, . 
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Huffh  Hill  shewed  cause. — Tlie  same  objections  pre- 
vail in  this  case  as  aived  in  tlie  former,  with  this  addi- 
tion, that,  instead  of  the  enlai^ement  appearing  to  have 
been  made  within  the  time  authorised  by  the  submission, 
it  ia  not  until  after  the  power  {^ven  to  the  arbitratora 
to  enlarge  had  expired.  The  indorsement  on  the  back 
of  the  aubmisdon  was  no  doubt  correct,  but  it  is  sub- 
mitted that  the  rule  of  court  cannot  be  looked  at  as 
evidence  of  the  agreement  to  refer.  (Bemev  r.  Read.  7 
Q.  B.  Rep.  79). 

ZmA,  in  support  of  the  rule. — The  rule  Bouf{:ht  to  be 
mftnced  is  drawn  up  on  reading  tlie  rule  making  the 
Bobmission  a  rule  of  court;  and  by  the  practice  of  the 
Courts,  it  cannot  be  made  a  rule  of  court  without  an 
affidavit  verifying  the  fact  of  the  entailment.  This 
would,  it  is  submitted,  b«  an  answer  to  the  objection. 
If,  however,  it  is  not,  the  recital  in  the  rule  of  court 
must  be  taken  to  be  correct:  that  states  the  enlaive- 
nent  to  have  been  made  on  the  20th  March.  In  either 
event,  therefore,  tha  objections  are  answered. 

Cur.  adc.  vuU. 

In  re  S.Lwyd  and  Others,  and  J.  Spittle.] — On  a 
subsequent  day,  (Jan.  30),  judgment  was  delivered  by 

EaLE,  J. — On  shewing  cause  against  a  rule  for  pay- 
ment of  damages  awarded,  it  was  contended  that  the 
vaHdity  of  the  award  waft  donbtfal,  because  the  costs  of 
the  agreement  to  refer  were' not  indad^  in  the  award, 
and  because  the  costa  of  the  reference  and  the  award 
Were  awarded  in  one  sum,  and  because  they  were 
awarded  to  a  stranger.  It  is  not  necessary  to  decide 
whether  these  objections  are  valid,  because  the  motion 
Is  made  only  in  respect  of  the  damages,  without  the 
costs.  If  the  fact  is,  that  this  award  is  defective  io  the 
part  relating  to  costs,  it  is  so  far  a  relief  to  the  defend- 
ant, as  he  is,  by  the  submission,  made  liable  to  them  at 
all  events ;  and  when  the  damages  are  clearly  separable 
from  the  costs,  th^  are  authorities  for  enfoTcuig  the 
award  for  the  damages,  either  without  the  costs,  or  on 
condition  of  allowing  the  costs,  said  to  be  undi?nosed  of, 
to  the  opponent,  {ifcrgan  v.  Smithy  1  Dowl.,  N.  S., 
618;  EagUtndy.Datisimj  9  Dowl.,  N.S.,  10S2;  In  re 
iMmii^  V.  Feamljf,  SB.  Sc  Adol.  40S). 

In  re  S.  Addison  and  J.  Spittle-J — In  this  case  there 
is  the  same  answer  to  the  same  objections;  and  to  the 
additional  objection,  that  the  date  of  the  enlargement  of 
the  time  is  misrecited  in  the  indorsement  to  tlie  award, 
the  anaww  19,  that  the  recital  is  evidence  only,  and  is 
not  an  essential  part  of  the  a^wrd;  and  as,  in  truth,  the 
enlargement  was  valid,  this  mistaken  recital  is  no 

S [round  for  refusing  to  enforce  the  award.^ — RtUe  tAto- 
ufe  in  both  caut, 

COURT  OF  COMMON  PLEAS.— TwxittTbbm. 

"Walker  «.  Giles  and  Another. — May  24  and  2G. 

Building  Socieljf — Seeuritiei  exmpi  froM  Stamp-dtUjf — 
New  Truttee — Replevin — Incompetent  Witness — 6  7 
Will.  4,  e.  32—10  Qeo. 4,  c.  6C— 3  Jjr  4  Vict.  e.  73. 

A  Mortffage^  given  to  a  Building  Sode^  ( ettabfished 
under  the6Sf7  Will.  4,  0.  32)  one  of  iu  Members, 
to  secure  the  Pavmente  to  bcemne  due  upon  his  Shares, 
is  exempt  from  Stam^hdtUy. 

The  Exemptions  from  Stamp-duty  conferred  on  Building 
Soeiaies  by  the  Q  Si  7  Wilt.  4,  c.  32,  s.  4,  ( incorporating 
the  JO  Qeo.  4,  c.  fi6,«.  S7),  are  not  limited  by  the3Si'4 
Viet.e.75,s.B. 

77ie  Mwigagor,  being  One  of  T%ree  Trustees  of  the  So- 
ew^,  executed  the  Mortgage  to  the  <aher  Two,  one  of 
vhom  subsequently  resigned,  and  a  Saeeetaor  was  ap- 
pointed:— Semite,  that  the  Interest  of  the  original 
Mortgagees  vested,  without  Assignment,  in  the  remain- 
ing Trustee  and  the  Successor,  exelusitely  of  the  Mort- 
gagor, by  virtue  of  the  10  Geo.  4,  c.  C6,  »,  21,  incor- 
porated in  theitSsl  Will,  4,  e.  32. 


The  Defendants  in  Replevin  made Gofimsaiiee,lint,nk 
a  Demise  from  O.  to  the  Plaintiff;  leeaidly,  ia4a 
Demise  from  O.  to  L.;  and,  thirdly,  tind^  a  Da 
from  L.  to  the  Plaintiff:— Held,  that  tke  DefaA 
could  not  call  L.as  a  TVitfUsi  to  support  tie  Jirri  1 
second  Cognisances,  without  first  <Amdcmng  tie  Mi 
Replevin  for  taking  the  goods  and  chattels  (fj 
plMntiflF.  First  avowiy  and  cf^isaoce  by  GUes,  m 
own  right,  and  aa  liailiff  to  Bottle,  ana  br  Foi4 
bailiff  to  Giles  and  Bottle,  for  a  distrm  for  ST.,  bJ 
a  quarter's  rent,  due  on  the  24th  June,  1847,  dm 
demise  to  the  plaintiff  of  the  house  in  which  &t.,  j 
yearly  rent  of  3Zl.  Ids.,  payable  quarteHf.  Sn 
avowry  and  cognisance  by  Giles,  in  his  own  ririd;! 
as  bailiff  to  Bottle,  and  by  Fort  as  bailiff  toGilai 
Bottle,  for  a  distress  for  601.,  being  aqautehnj 
due  on  the  24th  June,  1847,  under  a  dfmise  to  Lai 
and  Gore  of  the  house  in  which  &c.,  at  ayttrtyi 
of  200;.,  payable  quarterly.  Third  cogniaa«e  by  ( 
and  Fort,  as  bailiffs  to  L^ver  and  Gore,  for  iM 
for  8^,,  being  a  quarter's  rent,  dne  on  the  34lll  ll 
1847,  under  a  demise  to  theiliUntiff  of  tbebM 
which  &c.,  at  a  yearly  r«it  of^ 321.,  {tayable  qsiA 
Pleaa  to  the  firrt  avowry  and  cognisance:  fint, 
Giles  was  not  bailiff  to  Bottle ;  secondly,  thst  FtA 
not  bailiff  to  Giles  and  Bottle;  thirdly,  that  the  f| 
tiff  did  not  hold  the  said  house  as  tenant  to  Git«< 
Bottle;  fourthly,  that  the  plaintiff  tenaered  to€ 
and  Bottle  the  said  sum  of  8^  of  the  rent  ifiM 
Fleas  to  the  second  avowry  and  cognisance:  fH 
that  Giles  was  not  bailiff  to  Bottle ;  sixtblv,  M I 
was  not  bwliff  to  Giles  and  Bottle ;  seventhly,  tint  | 
vcr  and  Gore  did  not  hold  the  said  house  as  tturij 
Giles  and  Bottle;  eighthly,  that  no  partofUieai* 
ptwed  rent  was  in  arrear  from  Leaver  and  Gort  t»( 
and  Bottle.  Pleaa  to  the  third  cogniaaace:  ntal 
that  the  defendants  were  not  ht&liSi  to  Leanr 
Gore ;  tenthly,  that  the  plaintiff  did  not  tin 
house  aa  tenant  to  Leaver  and  Gore ;  elevtttbljr, 
the  plaintiff  tendered  to  Leaver  and  Gore  the  saJ 
ofsi.  of  the  last-mentioned  rent.  lUpIication-* 
of  the  tenders  averred  in  the  fourth  and  e!e™iipif 
and  issue  joined  oa  the  rest.  The  caiw 
before  Wilde,  C  J.,  at  the  Guildhall,  ontfce  Mtk  I 
bruary,  1848,  when  it  apuearcd  that  the  F"**! 
question  had  been  originally  leased  by  the  Vw*^ 
cellorof  England  to  one  Salt,  who  granted  an  m 
lease,  at  a  yearly  rent  of  30/.,  to  one  Webber, « 
expired  some  short  time  before  Christmas,  i^H' 
the  original  lease  expired.  Webber  hafing  oied  M 
that  time,  his  niece,  Jane  Webber,  continued  w  po 
sion,  and  paid  rent,  from  his  death  till  some  time  1 
Christmas,  1844;  and  while  she  was  so  in  [««■ 
on  the  22nd  October,  1846,  the  ^Tice-Chsncellor  W 
the  premiset  to  Leaver  and  Gore,  as  tenants  inwtnB 
for  twenty-one  years,  at  a  rent  of  IZW-,  payable  qi 
teriy.  By  a  deed  of  the  25th  October,  1845-  " 
and  Gor«  mortgaged  the  premises  to  the  defew 
Giles  and  one  Hawtcins,  two  of  the  trustees  of  a 
nefit  building  society.  Leaver  himself  heing  tnej 
trustee.  At  Midsummer.  1846,  the  plaintiff  M 
Jane  Webber,  the  tenant  in  possession,  and  od  the  I 
January,  1847,  an  underiease  of  the  premw* 
granted'  to  him  by  Leaver  and  Gore,  for  eighteen  /' 
at  a  rent  of  32/.,  payable  qnarterly.  On  the  ,a 
bniary,  1847,  Hawliins  resigned  his  tnistee*!"?.*" 
the  17th  February,  under  the  provisions  of  the"'' 
30th  rules  of  the  aociety,  BotWo  was  ^P*"™  " 
stead.  On  Uie  20th  July,  1847,  the  defendant  rm 
broker,  distrained  for  Bl.,  a  quarter's  rent,  doe  on 
24th  June  previous,  and  the  warrant  0', 
signed  by  Giles  only.  The  cojiy  of  the  rules  0  Nie- 
sociation  which  was  given  in  evidence  was  cer 
follows: —  ■ 
« I  hereby  certify  that  the  for<goingralesare 
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fimtrtoItw'yaiidirithtlieproTidoiu  of  theaet  6  &  7 

«  JoBM  Turn  Pbatt^ 
The  buriater  apitointed  to  certify 
the  rules  of  MTiDg^  banki. 
"London,  28Ui  NoTember,  1844. 

Hm  ith  rule  provided,  that  Gilea,  Hawkins,  and 
— dunid  be  trostees  of  the  society;  and,  in  case 
Jb,  rgignation.  or  racanciea  occnrrinff  in  the 
^■ehncBDoies  ihovld  be  aapplied  by  uie  direc- 
i;  nj,  OB  ere^  freah  appointment  of  trustee  or 
neb  i]^>ointm«nt  abonld  be  ngned  by  three 
ud  attested  by  the  mantter  or  secretary,  and 
■nOed  u  a  role  of  the  aociety.  The  I8tb  role 
' '  that  wiua  any  tmatee  should  become  the 
of  I  shar^  or  do  any  act  moving  from  him- 
lAntll  his  securiUes  and  undertakings  should  be 
S  It  other  trustees  for  the  time  beinv .  The  30th 
irided,  that,  in  case  any  or  either  of  the  trustees 
be  derirDua  of  resigning,  the  churman  of  the 
duald  coorene  a  epedal  meeting  of  the  hoard, 
"thereupon  remove  any  such  trustee;  and, 
.  the  estate  and  interest,  money,  securities, 
Wi,  papery  and  property,  bcloDging  to  the 
'iMd  M  assigned  ana  tnuisferved,  when  ne- 
<iito  rest,  and  the  suae  should  vest,  in  the 
ind  newly-appointed  trosteea,  at  the  expense 
•act/.  The  material  pula  of  the  mortgaoe- 
iU  26th  October  1845,  were  as  follows :— It  was 
ktveen  Leaver  and  Gore  of  the  first  part,  and 
"id  Hiwkina  of  the  second  part,  and  recited  the 
'tltt22iidOetober,]845,  from  the  Vice- Chancellor 
sud  Gor^  and  tbat  a  benefit  building  aociety. 
The  Third  Temperance  Benefit  Building  Aaso- 
*  hid  been  formed  for  the  purpose  of  raising  by 
nptieo  &  fiind  to  aasiat  the  members  thereof  in 
Mj  freehold  or  leasehold  property,  pursuant  to 
il&7WiU.4,  c.  32,  &c.;  and  that  the  sums  of 
to  W  contributed  by  snbaeriptton,  in  respect 
MUR  in  the  funds  m  the  sodety,  amounted  to 
that  leaver  and  Gore  were  entitled  to  receive, 
filw™  thereof,  the  Bom  of  396f~  in  respect  of 
'Wtaa;  tad  that,  for  the  security  of  all  ^e  pay- 
k  Wnue  due  in  respect  of  ui^  ehares,  they 
"rfto  execute  the  assurance  thereby  made ; 

w,  Hawkins,  and  Leaver  were  the  trustees 
.  «rf  of  tbe  society.  It  was  then  witnessed, 
. •waderation  of  the  sum  of  306/.  to  Leaver 
w^I>«d  by  Gilee,  Hawkins,  and  Leaver,  as 
'Mm  as  aforesaid.  Leaver  and  Gore,  and  each 
•■.  did  grant,  bar;^,  sell,  and  demise,  unto 
uun  and  Hawkus,  all  and  eingalar  the  pre- 
■nuftiied  in  and  demised  by  the  said  lease,  to 
tiU  Mme  uito  Giles  and  Hawkins  thencefi)rth, 
"  w  r«adae  of  tha  Mud  term  of  twenty-one  yean, 
the  Usi  two  days  thereof,  subject  to  the  yearly 
to  the  truatfl^  powers*  provinons,  and  agree- 
>,tbtreutafter  contamed ;  that  is  to  say,  upon  tmst, 
tUM  to  time,  BO  long  as  Leaver  and  Gore,  or  one 
ehoald  duly  make  the  several  payments,  and 
^'^peifonn  the  regulations  prescribed  in  the 
»of  the  society  in  respect  of  their  shares,  and 
r-PWMin  all  the  covenants  thereinafter  contained, 
'IWh  them  to  hold  the  premises  and  receive  the 
■rJr"?^  fo'  their  benefit ;  but  if  they  should  at 
,  Wttne  thereafter  fail  to  perform  and  keep  any  of 
fc  ij^^  w  neglect  for  three  monthly  meetings  to 
^•Jf^t  and  perform  any  of  their  subscriptiona, 

lis  A  "P®"  *"« 

«i  the  second  part, or  the  trustees  for 
nme  tmng  of  the  society,  to  appoint  a  person  to 
J*4  the  rent!  and  profiU  of  the  sud  premises;  but 
^  the      be  uuuiBeient  to  Mtiify  the  poxpoMB 


afbreadd,  or  should  the  premises  be  used  for  the  manu- 
factnre  or  sale  of  intoxicating  liqnors,  then,  without  Uie 
concurrence  of  Leaver  and  Gore,  absolutely  to  sell  and 
dispose  of  all  or  any  part  of  the  said  premises  and  out 
of  the  proceeds  of  the  eale  to  reimburse  Uiemselves 
all  such  principal  monies,  subsoiipUons,  or  other  pay- 
ments as  should  have  been  advanced  to,  oV  should  be 
due  by.  Leaver  and  Gore,  in  respect  of  the  said  shares, 
by  virtue  of  the  rules  aforeeud,  it  bdng  agreed  by  the 
parties  thereto,  that,  in  ease  such  sale  should  take  place, 
all  monies  which  would  at  any  time  afterwards  become 
due  from  them,  according  to  the  rules  of  the  said 
aociety,  should  be  oonadered  then  innnediately  due. 
Covenants  by  Learer  and  Gan  with  the  said  partiea 
thereto  of  the  second  part,  and  tiidr  snccessois,  tra»> 
tees  for  the  time  hting  of  tiie  wuA  sodety,  that  they, 
the  said  Leaver  and  Gore,  or  one  of  them,  thdr  or 
one  of  their  heirs,  &c.,  shall  and  will  the  sab- 
scriptions  and  interest  payable  on  their  said  shara^  ac- 
cording to  the  rules  the  societv,  on  the  days  and 
in  manner  therein  mentioned,  and  abide  by  and  per- 
form the  rules  thereof  in  respect  of  the  sud  shares  &c.: 
that  it  should  be  lawful  for  the  scud  parties  thereto  of 
the  second  part,  or  the  trustees  for  the  time  being,  after 
default  made  in  the  several  salwcripUous,  interest,  or 
other  payments,  or  in  observing  the  rules  of  the  society, 
to  enter  into  the  said  premises  thereby  demised  for  Uie 
residue  of,  thf  said  term,  and  to  tsks  Uie  xenta  thereof, 
without  any  interruption  of  any  penon  whomaoever, 
&e.  And  Leaver  m%d  Gore  did  Aer^  a^ee  to  become 
teiumteo/tAe$aidpart%e$tkerao<tf  tAs  eecondpartt  and 
to  the  trveteet  for  the  time  being  of  the  taid  toete^,  of 
the  premitea  vianAjf  demi$ed,  thenceforth,  during  thetr 
wilft  at  the  net  yearly  rmt  of2Ml-t  P<^o^  o»  Me  tuual 
quarter  dayt^  char  <^oB  rates  and  iaxa,  tubject  topower 
<if  re-entry  for  non-paymtnt  therwf,  and  to  all  usual  co- 
venantt  and  remedies  in  leasee  of  the  Uie  property.  De- 
ehraHoiif  that  the  deed  should  n/)t  be  a  tecurity  for  a 
greater  sum  tkan  840/.  On  the  psrt  of  the  plaintiff^  a 
tender  of  61.  to  Leaver  and  Gore,  as  alleged  in  the 
eleventh  plea  to  the  third  cognisance,  was  |>roved ;  and 
the  following  objections  were  taken  .on  his  behalf  :— 
First,  that  on  the  25th  October,  1845,  (the  dUe  of  the 
mortgage),  no  tenancy  existed  at  the  yearly  rent  of  3iL 
Second^,  that  no  title  was  deduced  from  GUes  and 
Hawkins  to  Giles  and  Bottle,  as  there  was  no  deed  con- 
veying the  interest  of  Hawkins  to  Bottle.  Thirdly, 
that  uie  warrant  of  distress,  signed  by  Giles  alone,  was 
insufGcient  to  comtUiite  Fort  bailiff^ of  Giles  and  BotUe. 
Fourthly,  that  tlie  mort^^-deed,  as  it  contained  a  de- 
mise of  the  prfhnl^  vai  waS'  used  in  evidence  to  sun- 
port  the  second  avowry,  which  stated  a  tenancy  by 
Leaver  and  Gore  under  Giles  and  Bottle,  required  a  3^ 
lease  stamp,  in  addition  to  the  61.  stamp  upon  it.  Fifth- 
ly, that  Leaver,  who  was  called  as  a  witness  in  support 
of  the  first  avowry,  was  incompetent,  as  he  was  an  in- 
terested party  to  the  record,  being  named  as  landlord  in 
the  third  cognisance,  whiw  the  defianduit  refused  to 
abandon.  Sixthly,  that  the  9  &  10  Vict,  c  27,  s.  12, 
did  not  api^y,  so  as  to  dispense  with  tiie  necesnty  of  a 
sesdonal  mrolment,  under  the  10  Geo.  4,  c.  £6 ;  ud  the 
rules  were  not  proved  to  have  come  from  the  custody  of 
the  clerk  of  the  peace.  The  verdict  was  entered  ge- 
nerally for  the  defendants,  leave  bdng  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  on  all  the 
issues,  with  4/.  is.  damages. 

Channelly  Serjt.,  having  in  the  following  torn  ob- 
tained a  rule  nisi  accordingly, 

J.  BrowTit  on  May  24  and  26,  shewed  canse. — The 

aoestion  is,  whether  the  defendants,  under  either  of 
le  three  avowries,  were  justified  in  distruning  for  one 

rirter's  rent,  due  at  Midsummer,  1847;  uid  they 
pe  their  case  in  two  ways :  first,  tliey  say  that  Jane 
Webber,  having  occupied  the  premises  and  paid  the 
rent  during  the  interval  betweoi  the  ei^iiaUon  of  the 
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underlease  from  Salt  to  her  uncle,  and  the  leaae  to 
Salt  from  the  Vice-Chanoellor,  became  yearly  tenant, 
which  tenuicy  would  be  prenimed  to  continue  to 
Leaver  and  Gore  at  the  date  of  the  mortgage ;  and 
that  the  mortgagees  may  avail  themaelvea  of  it  to 
support  the  first  avowry,  and  distrain  upon  the  plain- 
tiff, her  hastband.  Bat  if  not,  they  say,  taoondly,  that 
tiiey  are  entitled  to  distrain,  under  the  demise  to  L«urer 
and  Gore,  contained  in  the  mortgaj^deed,  which  will 
support  the  second  arowrv-  The  plaintifF,  on  the  other 
hand,  contends,  that  he  noldb  nndet  ib*  lease  of  Js- 
miary,  1847,  relied  on  in  the  third  oognisanoe;  and  as 
to  that,  he  proved  a  tender  of  the  rent  due.  And, 
finrt^  as  to  the  objection  of  the  insufficiency  of  Uie 
stamp  on  the  mortgage-deed.  The  defendants,  in  order 
to  support  the  second  avowry,  must  admit  that  the 
•oncluding  clause  of  tlie  deed  amounts  to  a  demise  at  a 
yeedy  rent  of  200/.  (Bac.  Ahr.  "  Leases,"  K).  But 
they  contend,  first,  that,  by  the  Building  Sodettes  Act, 
(6  &  7  Will.  A,  c.  32),  all  their  securities  are  exempt 
iTom  stamp-duty;  and,  secondly,  that,  if  they  are  not,- 
the  HL  nnappropriated  stamp  ia  suffioiant  nnder  the 
Stamp  AcU  Fiqst,  thfr  Buildmg  Societies  Act  (sect  4) 
ineOTponUsB  the  previsiona  «f  the  Friendly  boeieties 
Aicts,(10.6««.4,  0.66,  and  A  Will.  4,  o.  40),  so  far  as 
tiiey  may  be  applicable  to  the  purpose  of  any  benefit 
building  sMiety.  Thea  tho  10  Geo.  4,  e.  56,  s,  37, 
ewiots, "  t^n«<bondioiothsttaBourity,  to  be'givan  to  or 
on-aooonnt.of  any  sadi-  ao«ety«  nmr  any  draft  or  order, 
nor  any  fotia  of  vsoranee,  nor  any  other  instniment  or 
dooument. whatever^  required  or  anthorised  to  be  given 
w  piothiaed  in  pursuance  of  this  act,  shall  be  fiabls 
to  any  stamp-^uty  whatsoever,"  And  sect.  1  of  the 
6  7  Will.  4,  c.  ^  Bxprssal^  provides  for  a  mortgage. 
The  prasentcisi  tiieMf6Eia>  aa  instrument  authorised  by 
the  mat^  and-  oonsequMtly  examptad  from  starop^ty. 
[MaaU^  Ji—r-Tha  object  wsa,  no  doubt,  to  enable  these 
societies  to  oairyon  snob  business  aa  they  are  autho- 
rised to  earry  on,  withont  the  iaonaabmnce  of  stainps.'] 
The  Legidatnro  wifdMd,  cansidanng  tha  oImb  of  wKieh 
tiuae  socieiiea  wa  ww^rtnad,  to  save  them  expense, 
■ad  thereby- to siwoiwige  tham;^  a  liberal  oonatruotion 
voght,  tbsrafore,  to>  be  pat  on  the  37th  sectdon  of  tba  10 
Gao.^  0.58,  [OsMiaotf;  J.— The  form  of  mortgage 
•ettlad  by  nde- 18  of  this  society,  aeoerding  to  the  act, 
doea  not  Mquire  aelause  oC  rs-demisa.]  It  would  be 
impassible  to  give  any  fonn  which,  would  be  appli- 
cMb  to-  eiiery  ciroumetanoo  and.  description  of  property. 
[^Mamle,  J*r—lS  all  mortgages  are  uumpt,  it  is  difficult 
to  sajr  that  this  is  other  tuan  a  mortgage.  The  object 
of  a  mortgage  may  be  ebtauied  by  a  wtcAy  of  contri- 
itanoes;  and  the  naosa  applies  to  Uu  substeooe,  not  to 
the  form.]  Then  it  is  said,  that  seat,  a  of  the  0  &  7 
Will.  4,  0.  32^  whioh  anaats,  that  "  no  rules  of  any 
fooh'  society,  os  an^  oopy-  tk^oof,  nor  any  tmnsfer  <» 
anj  shans  or  shores  in  a«y  snoh  society,  shul  bo  subject 
to  ston^hdoty,"  ei^recaly  UoHts  the  eaempUen  to  tha 
docuasants  thereia  mentioned.  That,  however,  is  not 
so:  tfae-Sth Boetion  waaiotsednotd  ex  abundanU  «au- 
telft,  aad  ioteadod-  to  ooofsr  an  additional  benefit  on 
t^a*  sociatiai^  by  supplying  the  d»£Bet8  in  the  37th 
section  of  the  10' Geo.  4.  The  two  sections  are  pMfevtly 
eonaiskent.  Then  it  io  fiu-ther  said,  that  the  3  &  4 
Vict.  Ct  7^  s.  l,.aipplies)  and  baa  the  sffisot  of  taking 
away  the  eicemptioa  previously  given.  It  enaots,  in 
sect.  1,  **  that  nothing  m  tha  10  Geo.  4,  o.  56,  oontaiued 
shall  be  constmsd  to  extaad  to  grant  any  exemption 
from  stamp-duty  to  any  friendly  societv,  when  the 
sum  to  ba  assured  to  any  individual  shall  exceed  the 
sum  of  200/."  BuL  ia  the  first  place,  building  societies 
are  not  named  la  Uiia  seetion ;  and  next,  building  so- 
(deties  do  not  assure  snnis  to  individuals,  as  is  done  by 
friendly  societies;  Ukd,  lastly,  the  provisions  of  the  10 
Geo.  4,  G.  56,  were  incorpo^ted  in  and  rs-enacted  by 
the  Bulding  Socteties  Aa^  before  the  3  &  4  Vict.  c.  7^ 


was  passed;  and  tiier^eal  of  the  first  br  the  tiuri^ 
not  affect  the  second  statute.  (Reg.  r.  Tki  InkAHn 
o/^Merioiuththirey9Q^B:Re^.^;  Reg,  v.  TkelnJi, 
MtOttOo/^reoOfslS  Jur.422}.  It  is  nibmittd,  tha 
fore,  that  mortgages  are  exempt  from  stsmih^Ql 
under  the  BuUdtag  Sodeties  Act;  sad  then  the  J 
being  unappropriated,  was  more  tiun  snfficieot  to  w 
the  lease  stamp,  if  one  was  required.  Bat,  imal 
tfaia  is  not  a  mortgage  requiring  a  stamp,  soder  1 
55  Geo.  3,  0.184,  (the  generd  Stamp  Act).  Ittii 
made  as  a  seonrity  for  the  payment  of  sqj  denial 
certain  sum  of  money  advanced  orleatstthetina 
previously  due  and  owing,  or  forborne  to  bs  paid,  U 
payable;  nor  ia  it  for  the  repayment  of  monefthl 
after  to  be  lent,  or  which  may  bec«ne  doe  ttptij 
account  current.   Here  there  is  no  SMOaDtcnnfl 
the  parties  are  not  indebted  to  each  other.  [Crai4 
J. — Suppose  a  man  to  appoint  a  receiver,  i| 
security  for  the  payment  «t  Uie  rams  KGeindBf>| 
certain  amount, the  receiver  were  to  exeeateisMi 
in  that  caae  there  would  be  no  two-sid«d  soetnt 
date  of  the  mortgage,  but  would  it  not  reqoint 
JUauUf  J. — *^  AAoonnt  onrrent"  means  aa 
aseerfaained  at  the  -time  of  the  mw^an 
eventual  xesalt  ot  the  balanoe  witt  be  u  &viar 
one  party  or  Uie  other.]   There  are  no  word} 
mortgage  which  apply  to  an^  aeconnt  cnnest,  exMi 
or  by  implication ;  and,  aa  was  said  bv 
WroughUm  v.  2W«20,  (U  Mee.  &  w:  M7},  * 
well-settled  rule  of  law,  that  every  eluuja  i 
sulHect  must  be  imposed  by  clear  unambigsoiui 
and  t^ere  are  no  words  in  the  statute  which  i 
impose' a  diUigr  on  such  an  instnimwt  as  tIM 
therefore,  the  moBtgsgs  isexem^undsrUwStasi 
the  5^  is  suffioient  for  tike  laaae.   But  fottJwr,  «l 
the  mortgage  ba  etxempt  or  not)  Mthsr  vM 
Building  Sooietiss  Aetor  tin  Stamp  Act,  iw>l<«^ 
was  requisibe.   The-  olaoae  of  re-denise  ia  notri 
aacilUuy  to  tiu-moitaHn^  bofrHie  two  fbin  Htl 
action.  Thepowerof  diatreas  given  to  the  Mril 
part  of  the  conuderatiM  for  the  advaaee  of  tb(4 
and  if  the  pactieaohose  to  p^  the  money  iy^ 
tion,.thei»  would  be  an<  end  of  the  least. 
therefore^  tiie  stamp  la  snffioienL  [The 
lected  inTilsley  on  tiie  Stamp  Lews,  p-SMt'* 
daU  v.Pattinm,  (9  B.  &  €.  919);  J)9e  A.  Pim 
PkiUips,  (11  Adol.  &  Ell.  796);  Do$  d.  Btrtm^ 
Fendt^,  (12  Adol.  &  £U.  28} ;  WoMep  v.  P 
B.  Bsp.  321).]   Then  it  is  objected  that  UtMti 
nob  a  competent  witness.    He  certainly  vital 
proviso  in  Lord  Deamaa'a  Act,  as  the  Isadlofd  in  n 
right  the  dsbndaat  in  repleria  makes  cogaiiwf*;J 
the  quastion,  thavsfore,  is,  wbetber  he  wwW  htnl 
oompotenb  b^na  that  aot.   Parties  to  the  neon  « 
not  enlnded  simply  aa  paiiie^  bat  on  the  at 
that  they  wera  inteMsted  m  giving  erideooe  on  ■ 
of  the  party  calling  them.    (  Worrati  v.  Jmet,  \  * 
398;  PvB     SltcUy  2  ft.  B.  Bep.  738).  [J**^: 
Leura-  was  mterested  in  tiie  third  oogniwee,  n 
ramainad  npon  the  reaord  when  he  wssosImw >< 
ness.   InfM^v.  Abbof^(3Adol.&£U  S!>3).*^ 
the  defondnnt  phtaded  two  diatinet  cognisanoea-iM 
baaiff  to  A.,  and  the  other  as  baiUff  to  J  -*^ 
doned  the  second  oogiHsaiice,  and  then  B.  beeaa 
competent  witaesa.]   It  ia  a  foUscy  t» 
Leaver  was  aa  interested  party;  for  teostsblish  tm 
and  second  avowriea  (tha  purpeee  for  whet 
odled)  was  dizeoOy  Mhut  hb  Intareit,  m  th^ 
inconsistent  with  tha  ttiird;  and  it  iscompetntiwi 
judge  to  inqaiie  ae  to  the  natare  of  the  oTrfeiw  »■ 
a  witness  ta  about  to  give.  J  -^^J" 

an  instance  where,  when  the  question  has  twi  " 
the  admiasibility  of  a  wUneas,  regard  Iim  "f? 
tbeqoaiityof  hia  evideaoe?]  A  bsaltnip^  « 
eaas^  tiumgh  not  admiailble  to  pron  aa  act  «i  »»> 
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ms/  be  examined  aa  to  collateral  matter. 
_ ,  J.— That  ia  an  anonuloiu  ease.!  TUpton  r. 
i(l  Btng.  210)  and  Oirdlestotu  r.  M^Oowran  (1 
;&  K.  7^  ware  also  cited.]   Then  as  to  the  ob- 
,  that  Hawkina's  interaat  ms  not  conveyed  to 
Thb  is  answered  by  the  10  Geo.  4,  c.  66,  a.  21, 
~  I  of  which  include  thia  mortgage  aa  a  security 
j;  and,  after  the  death  or  removal  of  any  trua- 
t  real  and  personal  estate  of  a  friendly  society  vest 
ncceediog  tmatee  without  any  conveyance  what- 
.  Tbere  can  be  no  doubt,  if  this  were  a  friendly  so- 
^Oat  DO  conveyance  would  be  reqaisite;  and  then 
,  ii  incorporated  in  the  6  &  7  WilL  ^  c.  32,  s.  4, 
M  is  reqaired  in  the  case  of  a  building  society, 
pliarther  aaid,  that  the  state  of  facta  here  does 
^  of  ttw  ^plication  of  sect.  21,  which  eontem- 
1  cue  of  eiw  trustee  only.  Bnt  by  the  inter- 
dsuse,  the  plural  most  be  read  where  the 
id  the  si^nlar  where  the  dngnlar,  is  required. 
\m  objected,  that,  if  so,  the  act  rests  the  estate 
r  jtOotly  with  Giles  and  Bottle.   Bnt  the  8th 
I  the  10  Geo.  4,  c.  £6,  ^ves  effect  to  the  roles  of 
i;  and,b^  the  iSli  rule,  a  mortgagor  can- 
jse  as  to  his  own  security.   Leaver,  there- 
be  both  mortgagor  and  mortgagee.  The 
that  -the  warrant  of  distrcai^  being 
onljr^  did  not  xnake  Fwt  bailiff  to  Gilee 

;Seijt.— I  admit,  thai,  if  Giles  and  Bottle 
'I at  an,  tbay  wen  jout  teaants,  and  that 
df  A  bailiff  by  one  jwnl  tanant  was 

-Bazt,  in  m^iport  of  the  first  avowry, 
nScient  evidenw  ibat  HOm  Webber'a  te- 
at the  oldxent  down  to  the  dateof  the 
!  in  October,  184C ;  and,  until  the  ocBitnry  was 
'  state  <tf  things  must  he  ptaaamed  to  have 

C.  i.. — The  Gonat,  havipg  'candderad  yoor 
~  i  to  the  admiasibility     Leaver  at  a  witness, 
of  ;tbat  he  aua  iaadxaiasiUe,  the 

Mncc,  in  which  he  waa<aa  interested  party, 
■pon  the  lecozd  «t  UiaL^ime  he  was-oallsd. 
MB,  therefore,  mostbe  atraokiont.  T3ie  Court 
[epnion  that  then  was  no  proof  of  any  pay- 
^-  by  Jane  Webber  after  Ohmtma%  1844. 
f,  therefor^  cannot  be  anst^aad. 
_t.,  and  2raHiiw^'insa|ipacl  of  the  rule, 
avowry  only  matim  to  be  -conddered ; 
(ASialao,  if,  as  the  pl^ntiff  contends,  no  title 
lin  Gileaand  Hawkiaa.  Fii«t,«Mnningthe 
danae  of  tha  mrtgaar-deed  .to  aaatint  to  a 
documrat  is  aatiwell  stamped.  Had  this 
by  a  frieadlgr  aociata,  it  would  have  re- 
(Isase  stamp:  thwe  it^  4tie^efore,  uo  Metence 
_  that  it  is  exempted  a*  a  lease  by  a  building 
And  iuriher^aflBomuig  that,  !n  the  former  case, 
'  have  been  exempt,  non  constat  that  it  is  ex- 
ithelattar.  Sect.  37  of  the  10  Geo.  4,  c.  06,  does 
;  a  lease  to  a  friendly  society.   The  qoestion 
asty  therafore,  of  that  statute.   In  Carder  v. 
,  (3  Taottt.  382),  it  was  held,  that  a  lease  in 
vhich  contidncd  a  eontnot  for  the  purohaae  of 
Id  not  be  given  inefidenoe  to  proveihe  sale  of 
,  wi  tluiut  a  lease  stamp,  though  it  bad  an  agree- 
.  [MauU,  J.— The  anal4^y  here  is,  that  the 
romd  not  nave  been  adnussible  to  prove  the 
Dot  a  morteage  stamp ;  that  is,  independently 
I  friendly  and  Building  Societies  Acts.]  The 
Ni  tendered  to  prove  both  the  mortgage  and  the 
[br,  independently  of  the  mortgage,  the  lesaor 
)^Ue.   If  to  give  the  ri^ht  to  tUstrain  was  the 
inject  of  the  dause,  then  it  is  not  ancillary  to  the 
^^e.   [Maule,  J. — Sapposing  -that  to  be  so,  .it  ia 
■|irt  of  the  security. J  further,  sect.  4  of  the  6  &  7 


Will.  4,  e.  32,  must  be  read  in  conjnncUon  with  sect.  8, 
which  exempts  cert^n  things  exempted  by  sect.  37 of  the 
10  Geo.  4,  c.  66;  which  shews  that  it  was  the  intention 
of  the  L^^alature  to  limit  the  exemptions.  [^Jfauley  J. 
— Sect.  8  was  reqoind,  so  far  as  'Hransfer  of  Bhares** 
and  "rules'*  are  concerned,  which  are  not  included  in 
sect.  37  of  the  10  Geo.  4;  and  it  is  not  difficult  to  account 
for  the  introduction  of  the  words  any  copy  thereof.** 
At  the  most,  it  amounts  to  enacting  the  same  thing 
twice  over.]  Then  the  3  fit  4  Vict.  c.7^e.l,  Ukee 
away  the  exemption  previously  granted  to  friendly  Bt^ 
cieties  when  the  sum  assured  exc^ds  2002.  QOeMictf/L 
J.— That  is,  when  the  sum  is  assured  to  a  member  of 
the  society,  according  to  sect.  2.]  Then,  as  to  the  effect 
of  the  10  Geo.  4,  c.  £0,  s.  21,  even  if  the  word  **  tmstee** 
means  trustees,"  the  statute  cannot  ^ply  to  vest  the 
estate  in  fewer  than  the  statutable  unmbar;  that  i^ 
the  number  apptdnted  by  the  society  in  oonfbrmi^ 
with  the  statute,  vhieh,  in  this  case,  was  three.  A 
therefore,  the  defendants  contend,  that  the  interest  ta 
Hawkins  passed  to  Bottle,  they  must  shew  a  convey- 
ance at  common  law.  QOeMtiw/f,  J. — Independently 
of  the  rules  of  the  society,  how  can  Leaver,  who  is  an 
asugnor  in  the  mortgage-deeiL  be  a  trustee  as  to  that 
security  ?1  [The  leamed  Seqaant  then  abandoned  tUi 
objection*.] 

Wilde,  C.  J.-*-In  this  ease  many  ijuestaons  have  bees 
discussed  at  the  Bar,  on  some  of  whieh  the  Court  have 
intimated  ibeir  opinion  in  the  course  of  the  argument^ 
and  othen  have  been  conceded  by  the  leamed  oounaeL 
There  now  nmahi  fonr  queattwia  Atf  be  conridered. 
Ilrst,  was  the  moi«ga«s-aeed  reoeivable  in  evidenea 
without  a  lease  stMsp  f  It  bote  ia  02.  mappnprif^ed 
stamp,  and  was  produced  .to  prove  a  demise,  in  suppoct 
of  the  seoend  avowry,  ftoni  Gties  and  Hawkins.  Tha 

tuBstion  depends  o&  the-aanstroetlon  .to  be  jtnt  on  tha 
ecd  itself,  and  on  certain  sttttdtea,  viz.  t&  J^riandl/ 
Societies  Act,  the  Biiitdiw  Societies  Act,  and  the  Stamp 
Act.  By  the  Friendly  Societies  Act,  arauranoes  and 
securities  given  ju  aooomit  of  aAy  swA  society,  re- 

auind  or  authorised  by  the  act,  acre  exempt  from  stamp* 
uties.  Then,  by  (be  BullOhig'-SoCietiw  Act,  (sect.  4), 
it  is  enacted,  that  all  tlie  pM>ralans-«Pthe  Frieodry  So- 
cieties Ae^  so  far  as  the  same  may<b«  appKedble  totiie 
pufpoee  of  any>baildtng  aooiety,  'Sfatfl  apply  fte  sueh 
boitdiilfSiMtsty  in  the  asms  AKaner'asif  tMTRmaloas 
of  thesaidaethadbewexptwIyaBiiaBtad/  Boading, 
tbevafov^  tiiese  iW9  aets  ttoetk«.  isauraiMBs  -and  a«n- 
rities  given  on  aaeoant-dfvniHfcng-aoeidjraRexeMpt 
from  stamp-duties.  Then  •whslt  k  the  natara  of  tMs 
deedt  It  OS  anid  tint  It  aucnats 4o  a  lease,  and  there- 
fore nauures«  lease  stamp,  tt  .seeaaa  to  me  that  the 
-whole  of  the  deed  wea  framed  to  meet  me,  and  that  a 
very  plain  and  distinct  object.  It  oowmeneee  with  re- 
citing the  putpose^r  -vHiloh  the  society  was  formed, 
and  tnat  Leaver  and  Gore,  tnro  of  their  memben,  who 
are  JtEurtiea  te  the  deed, -were  entitled  to  oertatn  in- 
terests, and  that,  for  the  security  of  the  payment  to  be-  - 
come  doe  in  reepeet  -theve<tf,  tlw^  had  agreed  to  execute 
this  assuratKe;  and  itco&olddes  with  a  declaration  that 
it  was  limited  to  secue^W.  It  saya,  therefore,  first, 
that  it  is  a  security;  and,  ssoandW,  finr  what  amount* 
The  object  bciiw  thus  disunctly  <£iaaNd  at  -the  e<na- 
roeneement, anothim  aniin  at  the  cenolonoii, ud  there 
being  nothing  in  any  of  the  iatetmediate  parts  of  the 
deed  inconsistent  with  this  object,  thera  can  be  no 
doubt  that  the  whole  iBstrument  is  all  one  aasnranoe^- 
a  security  by  way  of  mortgage ;  and  therefore  it  falls 
within  the  express  words  of  the  37th  section  of  the 
10  Geo.  ^  c.  5G,  which  confen  the  exemption  from 
stamp-duty,  and  which  is  incorporated  in  the  Buildii^ 


*  The  arganMnt  at  the  Bar  on  die  two  qaestioDs,  to 
which  the  Court  took  time  to  ocuidff  tlHiriadgaiSB^  is  post- 
poned. 
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Societiea  Act.  It  is  trne  that  there  ai-e  certain  clauses 
in  the  deed  which,  standing  bv  tliemselres,  might  seem 
io  be  framed  to  attain  some  different  end ;  bnt,  when  we 
look  at  the  whole  of  the  deed,  it  is  plain  tliat  these 
clauses  are  ancillary  to  the  general  object.  But,  inde- 
pendently of  this,  there  is  sJffixed  to  the  d«ed  an  unap- 

fropriated  5/.  stamp ;  and,  by  a  clause  in  the  general 
tamp  Act,  it  is  provided,  that  an  instrument  having  a 
wrong  stamp,  hot  of  safficient  value,  is  valid,  provided 
the  stamp  has  not  been  specialty  appropriated  to  any 
other  instrument.  The  stamp,  therefore,  tn  the  present 
case,  is  more  than  sufficient  to  cover  the  daty  on  a  lease, 
supposing  a  lease  stamp  to  have  been  reqniiite.  Second- 
ly, it  is  said  that  the  3  &  4  Vict.  c.  73.  limits  the  exemp- 
tion previonsly  given  to  friendly  societies,  and  that  the 
efl^t  is  to  repeal  the  exemption  which  might  otherwise 
have  been  extended  to  this  assurance  of  a  building  so- 
ciety. But  this  view  I  tliink  is  not  to  be  supported.  Be- 
fore the  passing  of  the  3  &  4  Vict,  the  Building  Societies 
Act  (6  &  7  Will.  4,  c.  82)  had  incorporated  the  provi- 
aions  of  the  10  Geo.  4,  c.  66,  and  the  effect  of  this  was 
the  same  as  if  those  provisions  had  been  expressly  re- 
enacted.  The  subsequent  statute,  therefore,  could  nave 
nothing  to  do  with  the  6  &  7  Will.  4,  c.  32 ;  and  the  re- 
^It  is,  that  that  act  remains  the  same,  so  &r  as.  the 

? resent  question  is  concerned,  as  if  the  3  &  4  Vict,  c 
had'  never  been  passed.  Thirdly,  it  has  been  necee- 
mrj,  in  order  to  snstaln  the  second  avowry,  to  rely  upon 
the  mortgage-deed  to  prove  s  demise,  ^nt  which  there 
is  some  difficulty ;  and,  fourthly,  a  (question  has  been 
raised  as  to  the  rales  in  this  case.  It  is  admitted,  that 
those  given  in  evidence  were  adopted  by  the  society;  but 
it  is  contended,  that  something  more  was  required  to 
render  them'admissible,  vizi 'proof  that  they  were  cer- 
tified by  the  barrister  and  allowed  by  the  justices.  On 
thesetwo'qhBstions  the  Court  will  take  time  to  consider 
their  judgment. 

COURT  OF  arches! 
Fbll  ti.  Bond  and  Othen. — Ma^  22. 

3%«  VieoT'OenertU  and  O^kud  Prmcipal  of  a  2>hce»aH 
Court  admitted^  a$  Proctors  in  Ma  Otmrij  Four  Peraons^ 
v>ho  were  Attomia  and  Sotieitorst  but  toko  had  net  been 
nriieled  to  any  Proctor^  as  %uml,  m  that  particular 
Oourt.    The  Patent  waa  eilmt  aato  tkt  Power  of  the 
Vicar-Qmerai  over  the  Adu^mon  of  Prvetort:— 
Heidf  th^  the  Admiaaion  toaa  not  valid. 
This  case  came  before  the  Court,  in  the  first  instance, 
npon  the  appearance  of  the  present  respondents  and  the 
Qiancellor  of  Lichfield,  under  protest.   The  protest 
having  been  overruled,  except  ea  respected  the  Chan- 
cellor, (12  Jur.  608),  an  absolute  appearance  waa  given, 
and  the  case  came  on  for  hearing  upon  the  facts  stated, 
(lb. ),  and  the  evidence  of  the  witnenes  proftnced  by  the 
appellant.   The  re^ndents  gare  in  no  plea,  but  put 
intem^tories. 
Sir  J.  Dodson^  Q,.  A and  Harding,  for  the  appellant. 
Addatns  and  RiMnaon,  for  the  respondents. 
Sir  H.  Jbnnbr  Fust,  -affer  stating  the  circora- 
Btances,  delivered  judgment  as  follows :  — This  case 
comes  before  me  very  imperfectly  instmcted,  the  re- 
spondents not  having  pleaded,  but  merely  cross-exa- 
mined the  appellant's  witnesses ;  however,  I  mast  de- 
termine it  as  it  now  stands.    In  the  petition  presented 
by  the  respondents  to  the  Chancellor,  in  order  to  their 
admission  to  practise  as  proctors  in  the  court  of  Lich- 
field, they  set  forth,  as  the  grounds  of  their  qualifi- 
cation for  that  office,  their  admission  as  attomies  and 
solicitors  in  the  courts  of  common  law  and  equity,  and 
that  they  had  sufficient  knowledge  of  the  law  of  the 
ecclesiastic^  courts;  that  one  of  tnem  was  clerk  to  the 
dean  and  chapter,  and  another  eeeretary  to  the  bishop 
of  the  diocese<  In  answer  to  titi^  It  is  contended,  by 


Mr.  Fell,  the  appellant,  that  aome  other  qaalifia 
are  necessary,  and  that  the  person  appljing  for  k 
don  must  have  served  a  clerkship  for  fire  ye&n 
proctor  of  that  court,  and  that  a  certificate  of  snd 
vice  should  be  exhibited  and  ffled  in  the  registr.' 
as  neither  of  these  conditions  has  been  complieit 
in  the  present  case,  the  respondents  were  not  entit 
admission.  This  directly  raises  the  question  u  I 
practice  of  admission  at  LicIifieM.  There  leeau 
no  general  rule  on  the  point,  but  (hit  etch  eou 
its  own  mle,  the  practiee  Taryiag;  ia  sum,  «!| 
fiat  is  neceasary ;  in  others,  a  gemal  ecnminB 
qnhred;  in  some,  •pproral  l^ttn  hiahw,nJ  n 
other  qualifications.  In  thk  eout  ■'fpeetilwMi 
issues  in  every  case,  and  the  petitnm  4^  th*  ifffl 
sets  fiirth  that  he  has  served  a  clerkdiip  for  eewtj 
to  *  proctor,  and  that  he  is  a  notary  public.  Son 
is  not  unreasonable  nor  unusual  to  reqniie  »M| 
cnlar  qualification ;  and  I  do  not  find  Uiat  tbe  Hk 
the  Chancellor  of  Lichfield  gives  him  s  gtn(infli| 
bitrary  power  to  admit  whom  he  pleases;  (rUWh 
birly  be  argued,  from  that  patent,  thst  ti  Hal 
reserves  the  powcrof  deprivingany  pereon  onced^ 
as  a  procto^  so  the  admission,  in  the  first  iD^uo^ 
be  a  part  of  the  same  power.  Be  that  as  it  miv 
does  ttie  evidence  establish  as  to  the  practice  st  lia| 
Two  witnesses  have  been  exarainea  on  tbit  poiali{ 
the  depnty-registrar  and  A  proetor  of  the 
has  practised  nnce  the  year  1896,  and  «io  «| 
pointed  on  the  death  of^  bis  fttiier,  who  ha^Mj 
office  of  deputy-registrar  rinoe  1780,  aad  to  vh^ 
himself  was  ardcled  for  five  yet^.deivstt  t* 
variable  practice  of  requiring  fiVe  yeMs'SB™' 
other,  also  a  proctor  m'the  court,  d«po»' 
same  effect.  It  also  appears,  froin  th6  evM 
in  the  cause,  that  the  number  of  jproctun 
in  the  court  has  been  sometimes  four  and 
rix;  and  at  the  present  time  there  are  ti"*""*?^ 
one  of  them  is  the  deputy-registrar  of  the  w 
that,  therefore,  he  does  not  consider  hiauHi 
to  conduct  causes  hi  it.  These  genttooM 
served  a  clerkship  of  five  year^  wid  o»« 
a  son  at  present  articled  to  nim  fi>r  ttat 
Nothing  whatever  has  been  addaced  t» 
practice  is  not  as  here  represented.  Wbt 
gentlemen  have  served  this  cleri^ip,  ^ 
some  instances,  have  ]»id  heavy  P;'?''^^,SJ 
twnly.'a  heavy  stamp  dntjr,  if  no  qoMtw**"] 
necessary,  and  the  Chancellor  mtgBt  ■*^j'™3 
pleases  ?  No  doubt  the  respondents  are  """"/n 
able  men,  and  may  be  Tcry  aHe  attomie*  aw  ■ 
tors;  buUt  does  not  follow  that  theyhananrB 
cular  knowledge  of  the  practice  of  the  conn 
they  now  seek  to  become  practttionen'  '^"^2 
been  sufficient  shewn  to  satisfy  me  thatanaJOT 
number  of-proctors  is  necewary  to  carbon  jl* 
ness  of  this  court,  or  that  any  inconWOteMe 
to  the  puhlic  from  the  TArit  of  a  ifiwonalh  dJJ 
practitioners.  The  present  Aocttfe  bs^^'JS 
their  knowledge"  at  coni{ti?fflil«"  Mq«^'  Tj* 
gentleman  educating  in*  the  same  tnj.  1°  *^ 
respondents  to  practise';  in  the  conrt  of  i» 
merely  because  they  are  attornies  and  . 
go  far  to  destroy  the  whole  race  of  P"«^?r,J 
diocese  of  Lichfield;  for  no  person  would  nih)«<j 
self  to  the  inconvenience  of  a  '=le'*'J''P^5pi«* 
and  pay  considerable  stamp  duties,  if  he  ^^fi! 
asa  proctor  without  them.  Upon  t"**C""nL  j 
I  am  of  opinion  that  the  decree  of  the 
mitting  these  gentlemen,  cannot  be  *''*'"Jr|,  ),a 
Conrt  must,  therefore,  reverse  the  atcTte. 
ever,  a  very  proper  case  to  have  *>"^  .  f-j  tk. 
the  CouH;  itiaacMS  prime  •m^wsm*^'^ 
fore,  not  one  for  costs. 
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PWVY  COUNCIL. 

Vramt  Lord  Iuxodalk,  H.  Lobd  Brouohaji, 
.JU  /M^  ifom.  T.  Pkmbkrton  Lbioh,  and  The  Right 
[jbk  S.Lmnaioir,  LLJ)^  Ju^  of  A§  Admiral 

Butxb's  Patent. — Jmt*  21. 
Ramtkm — Apprentiee$. 
t&Uatiom^  a  Patent  was  oppottd  by  tie  Ampreik- 
x^^Patrntee^wkoaU^edthattk^^Hivldnotbe 
r  togtt  Emfii^eMt.   It  appeMing,  AotMwr,  that 
fiaiiemeaiiutrmeteJ  at  to  be  able  to  get  EmpU^- 
fmoMiier  Bram^o/the  TVade,  noQmditimwai 
timtie  Patentee  on  that  Aeeotmt. 
m  in  application  for  the  extennon  of  the  term 
nt  gnnted  in  1835^  for  an  improred  method  of 
I  in  coloara,  by  ft  combination  of  copper-plate 
f  ind  wood-cattnig. 
llM  MentoffM  Smith  appeared  forthe  peUtioner, 
~  eBixter. 

r^pientioe  to  the  petitioner,  Casgill  lAgh- 
rtffeani  inpetson,  and  opposed  the  extension, 
and  that  he  and  other  apprentices  had  served 
(With  tiie  petitioner  nnder  the  expectation 
■lot  vonla  expire  in  Norember  next,  and 
rmld  then  be  able  to  exercise  the  trade 
Smi  that  they  bad  not  been  properly  taueht 
'  t»de  by  the  patentee.   In  support  of  lits 
Buned  two  other  apprentices,  who,  however, 
rmployed  by  other  firms  as  wood-block  en- 
LvoDd-Uock  engraving  being  part  of  the  pa- 
ilenuai,  at  of  Sis.  uid  02t,  reapecUvely, 

'  ^  to  be  high,         fbr  workmen  of  their 

foocoHUf  ddlTered  the  jndgment  of  the 
-Tlitir  Lmdihips  Iiaving  heard  the  statement 
M,  and  tiMo  taking  into  conaideratioa  the  evi- 
I  the  other  dde,  which  went  not  so  much  to 
tthepateat  onght  not  to  be  extended  as  to  set 
m  on  a  special  gronnd,  their  Lordships  are 
\^*!aam  uat  there  is  great  merit  and  nti- 
ipitent;  that  tiie  patentee  has  made  nothing 
%  witboat  con^dering  whether  the  amount 
the  Kt  down  aa  a  loss  to  him  as  patentee,  or 
'  or,  m  sellUip  the  products  of  his  patent^ 
s  made  nothing  by  it,  and  an  exten- 
him.  pHis  Lmdihip  then  prooeedad 

J  ^  lie  utility  and  beauty  of  the  biten- 

rwaae set  up  agtunst  him  does  not  traTerse 
■Mpontions;  and  it  is  pecnliar,  and  the  first 
■  ntkmd.  Lighten,  whonas  been  heard  inper- 
.  k'AUthis  may  be  very  tme,  bnt  I  am  in  the 
■ofamnatice  to  the  patentee,  and  nnder  my 
"v-  ^  as  well  as  others,  was  to  be  taught  the 
■■Titery  of  wood  engraving ;  instead  of  which 
~'~r  hu  only  given  us  moderate  instruction  in 
i  hmchl  (tf  yood  engraving,  and  chiefiy  in- 
lulaUaowB  art  and  mystery;  that  is,  for  two 
■lof men  ht  iutmetcd  as  geiisraUy,  and  the 
m  a  kaniiigtiit  patent  poruoi:  and  we  ahall 
SiJbtogalnonrU^ihood,beoatiwwe  shaUbe 
,Md  from  o:ercimng  the  only  trade  he  has  taught 
1^  Mit  were  found^  in  fact,  we  should  have  been 
^  to  the  petitioner  under  terms;  but,  in  the 
i  two  yean  out  of  seven  is  considerable  in- 
ud  it  appears  that  it  was  so  in  fact,  because 
» the  prentices  would  he  unable  to  gain 
1  Z°*L  '  bemdes,  they  had  further  instruc- 
iwihCT  cannot  work  the  patent  portion  without 
wt  of  wood  enmving.  But  here  one  of 
■vnacMs  swears  that  he  has  a&ce  been  employed 
IlL^  that  he  receives  94s.  s  week;  and 
l^r^^™  ■reward  of  a  book  presented  to  him; 
^^  th&t  only  one  man  beddes  thefbremanreceiTeB 
■«  uaa  huna^  and  that  he  had  more  than  two 


others.  Then  another  witness  proves  that  he  has  been 
employed  at  52e.  a  week,  (I  must  observe  that  the 
nature  of  this  work  is  such,  that,  from  difference  of 
abilities,  one  man  will  always  earn  much  more  than 
another),  and  that  makes  an  end  of  the  case;  for  they 
must  have  been  fully  instmcted  in  order  to  earn  such 
wages.  We  dull  recommend  her  Miyesty  to  extend 
the  patent  five  year^  ^thont  any  e<nidition  at  all. 

Pattbbsok's  Patent.— JiifM  21. 
Sxtention — Ncn-pwhlieatum* 
Where  a  Patent^  owing  to  Dieputes  between  the  Patentee 
and  other  Persons,  had  not  been  worked  till  a  short 
Time  before  the  BiqairaHon  of  the  7%rm,  an  E:aensim 
teas  re/^ued. 

This  was  an  application  for  the  extenmon  of  the  term 
of  a  patent,  granted  in  1835,  for  a  peculiar  method  of 
tanning.  It  appeared,  that,  in  1836,  the  petitioner 
executed  an  agreement  with  certain  other  persons  for 
working  the  invention,  and  a  deed  was  prepared  by  the 
other  persons  for  hb  execution ;  be  was,  however,  ad- 
vised by  counsel,  that  the  deed  was  altogether  at  vari- 
ance with  the  agreement,  and  that  he  ought  not  to 
execute  it  Tanniug  works  had  been  commenced,  but, 
in  consequence  of  these  disputes,  they  were  stopped, 
and  the  letters-patent  were  deposited,  for  all  parties, 
with  the  counsel  who  had  advised  the  petitioner ;  and, 
as  the  other  persons  would  never  cooseot  to  their  being 
given  up,  they  remained  in  the  hands  of  the  counsel  tiU 
April,  1848,  when,  some  of  the  parties  being  dead,  they 
were  given  up  to  the  peUtioner,  who  had  afaice  com- 
menced works  fbr  the  pmseontion  of  his  Invaition,  in 
ooi^nnotion  with  another  pnmn.  He  alleged  that  he 
had  no  means  himscAF,  and  that,  as  he  conlanot  get  the 
letters-patent,  no  one  would  join  him,  and  he  had,  there- 
for^ been  unable  to  bring  the  invention  into  notice. 

WAster  and  Phipson,  for  the  petitioner. 

Weldy,  for  the  Attorney-General,  objected  that  there 
had  been  no  attempt  on  the  part  of  the  patentee  to  bring 
the  iuTention  before  the  public. 

Their  Lohiwhtps  expressed  their  opinion  that  the 
petitioner  had  been  unfortunate;  but,  even  admitting 
that  it  was  impossible  for  him  to  come  to  terms  with 
the  persons  whom  he  at  first  joined,  still  it  was  by  his 
own  act  that  he  had  joined  them.  Their  Lordships 
were  of  (pinion  that  it  was  a  very  hard  caae,  but  were 
unable  to  recommend  her  Majesty  to  grant  an  extouion. 


COURT  OF  CHANCERY. 
PiDinxo  V.  Vbjxwm^IW.  8. 
Patent — Licensee — Hqtiitable  Assignee— CovenmOs. 
Bill  bjf  a  Patentee  against  Equitable  Assignees  of  a  H- 
eense  under  the  Patent,  prajring  an  Aoeoynt^  and  an 
Ii^ynetion  to  restrain  than  from  eommiiting  Breaches 
o/the  Assignor's  QtMnants  in  the  Deed  tif  lAostm, 
7^  Assigtues  admiued  thsir  (^utraeter,  £irt  stated  that 
th^  had  discontinued  to  use  the  Patent^  and  that  it 
was  irmtUd.    Upon  a  Motion  for  an  Injunetionf  the 
Court  ordered  it  to  stand  over,  with  lAberyf  for  the 
Plaintiff  to  bring  such  Action  at  he  might  be  adnsed, 
and  reused  to  put  the  Equitable  Assignees  of  the  Li- 
cense under  Terms  to  itdmtt  the  Execution  l^  them  of  a 
Deed  containing  Covenants  similar  to  those  by  ^eir 
Assignor,  or  to  admit  the  Valdity  of  the  Patent. 
Theplaintiffj  having,  inMay,  1840,  obtained  a  patent 
formanufacturmgan  uticle called  "hermetically-sealed 
self- clarifying  coOee,"  by  deed,  dated  the  2l8t  Novem- 
beTj  184^  assigned  to  the  defendant  George  Fhilbrick 
Swmbome  the  sole  and  exdunve  power,  license,  and 
authority  to  make,  usb,  exercise,  and  vend  the  said 
patent  article;  and  also  fiill  power  and  absolute  au- 
thority to  grant  any  snb-license  w  licenses^  p^'ing 
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to  the  plainti£F  the  sura  of  SI.  for  every  1007.  of  the 
grosa  amount  of  the  sales.  The  deed  contained  co- 
Ten  an  ta  that  Swinbome  and  hU  mb-liceneees  would 
manufacture  tlie  article  in  the  manner  pointed  oat  by 
the  specification;  £uid  that  the  plaintiff  should  have 
power,  at  all  reasonable  times,  to  enter  upon  the  pre- 
mises of  Swinborne  and  his  sub-licensees,  for  the  pur- 
pose of  ascertaining  whether  the  coffee  was  manufac- 
tured in  the  proper  mode.  Swinborne  carried  on  the 
manufacture  and  sale  of  the  patent  article  for  some 
months;  and  In  the  montll  of  September  1847>  he 
agreed  to  assign  all  hit  interest  vAoar  tile  deed  <^  No- 
vembei^  184^  and  tiie  deed  itaelL  to  the  defendanta 
BiaokMf  HiUwd,  and  Baker;  bat  the  ^lunti^  was  not 
s  party  to  this  agreement.  The  pluntiff  filed  his  bill 
against  these  parties,  alleging  as  above,  and  that  they 
were  nov  mana&cturinff  and  seUinf  coffee  under  the 
name  of  the  "hermetically-sealed  self-clarifying  coSee/' 
which  was  not  manu&ctared  and  packed  in  the  manner 
pointed  out  by  the  specification,  and  contrary  to  the 
covenants  and  agreemenfe  contained  in  the  said  deed  of 
the  2l8t  November,  1846:  and  the  bill  prayed  an  ac- 
count of  the  cofiee  which  had  been  manufactured  and 
sold  under  the  above  name;  and  that  the  plaintiff  might 
be  paid  the  sum  of  31.  for  every  100?.  of  the  gross  amount; 
ana  that  all  the  coffee  packed,  but  not  manufactured 
aiccording  to  the  mode  pointed  oat  by  the  patent,  should 
lie  delivered  up  to  the  plaintiff  to  be  destroyed,  or  other- 
Wise  dealt  with ;  and  that  the  defendants  might  be  re- 
attained  by  injunction  from  manufacturing  or  aelltng 
any  article  under  the  above  narae^  otherwise  than  in 
conformity  with  the  covenants  and  agreements  con- 
tained in  the  indenture  of  the  2lBt  November^  1846. 
The  defendants  Franks  and  Millard,  by  their  answer, 
admitted  the  agreement  between  Swmbome  and  them- 
selves and  the  defendant  Baker,  whereby  Swinborne 
agreed  to  assign  to  them,  on  behalf  of  Baker,  the  said 
license,  toget^  with  the  deed  of  November,  1846,  and 
all  Ihs interest therenndeiv  and  hla  atock-in- trade;  that 
Ibr  some  time  Baker  had  manufactured  and  packed 
oof!ee  in  the  mode  pointed  out  by  the  speci^ation,  but 
that  lately  he  had  not^  and  they  denied  the  validity  of 
the  patent,  and  repudiated  the  further  use  of  it.  In 
April,  1848,  the  plamtlfi^  moved  for  an  iig'unction  in  the 
terms  of  the  prayer,  before  Kniglit  Bruce*  V.  when 
his  Honor  directed  the  motion  to  stand  over,  withU- 
berty  for  the  plaintiff  to  bring  such  action  at  law  as  he 
migfit  be  advised,  against  the  defendants,  or  any  one  or 
moreof  them,  withllherty  toapply.  Theplaintiffnow, 
by  way  of  appeal,  renewed  the  motion  for  the  injunc- 
tion, or  that  the  ordev  made  by  Vice-chancellor  Knight 
Bruce  might  be  varied,  by  the  insertion  of  an  admJs- 
■ion  by  the  def^ndatitB  of  tlie  ekeentton  by  them  of  a 
deed  containing  oerenanta  aiiiiilar  to  thooPyOB  behalf  of 
Swinborne,  contained  In  the  deed  of  Novealnr,  1646; 
and  also  m  admis^on  of  the  validi^  of  the  patentk 

C.P.CfoofMr  and  W.  T.^Damid^  for  the  pliunUff. 
—The  real  question  to  t)e  tried  is,  hoe  there  baen  any 
infringement  of  the  agreements  or  covenants  in  the 
deed  of  Novembe^l846?  And  as  the  defendants  did 
not  execute  that  deedj  we  could  not  sustain  mx  action 
against  them  witiiout  an  admission  that  tliey  executed 
a  deed  containing  covenants  similar  to  thoee  oont^oed 
in  the  deed  of  November^  1846,  by  Swinborne.  N'o  form 
of  action,  without  such  an  admission,  could  try  the 
qoestioa  as  between  the  plaintiff  and  these  defendants, 
tber  being  Obly  equitable  assigneee  ni  the  eovenants. 
Unless  this  admission  be  made,  we  shall  be  obliged  to 
prove  the  validity  oi  onf  patent,  althotigli  it  Is  well 
settled  that  the  licensee  of  a  patent  cannot  dispute  the 
Tidtdity  of  the  patent.  (Sowman  y.  Tm/lor.  2  Adol.  & 
Ell.  278;  Baird  v.  Neilson,  8  CL  &  Fin.  726;  Hind- 
mnrsh  on  Patents,  pp.  244,  278).  This  bill  is  filed  to 
make  the  assisnees  oi  tlie  license  liable  in  equity  on  the 
covenants.   Tne  real  question,  thnefore,  whether^ 


asBumiiw  that  they  had  exeeutad  ^  died  of  Kqi| 
ber,  1846,  they  have  broken  thecovenantfinit  Ij 
assignees  are  to  be  connderedatttm^entDlbedei 
184^  the  bill  must  fall  to  the  noand.  [IcritM 
lor. — The  defendants  oaaoot  be  Htveated  trj4^ 
validity  of  the  patent,  by  merely  harii^  the  psaRl 
of  the  deed.  Hay  they  not  say,  n  indeed  they  do,  1 
though  they  have  an  agreement  foe  Mfe  wigDmNitQi 
lioense,  they  do  not  use  the  patent  1  At  ptwntwi 
only  conudering  the  matter  of  the  ia|«BstiM! 

aueation  is,  if  they  do  not  hitewi  te  coBtimw  tlH  i 
le  patenL  are  thqr  to  be.  preveated  froai  tn^ 
validity  of  the  patmtl  Tliagr  »Hk  ^  w  < 
are  strangers;  and  I  do  not  see  vpuwh^idM 
they  are  to  be  prevented  from  anting  fin  ntTinpiJi 
submit  that  they  cannot  be  Uwked  upon  ui  '  " 
they  admi^  by  their  anawe^  that  they  htn 
licensees  of  the  patent,  and  onl^  i^r  that  tttf 
discontinued  to  do  eo.  Sa|pposeapetBMi,«giiMli 
a  bill  was  filed,  had  confitutted  waste,  but,  If 
swer,  he  says  that  he  is  not  going  to  ax 
waste,  this  would  not  save  him  ffom  the  ~' ' 

Jamet  Bussell  and  PriMr,  f«  tW 
not  heard, 

Lorh  CHAKCBUto**— The  de£aaduits  wet 
effect,  to  admit  the  Terr  thing.  vUdh  tt^ 
Th^say,  Wehave  a  zignt  indopendeateftM' 
and  the  Vice-Chancellor  aayi^    ^  iw*  ^ 
have  a  case  at  law,  bring  yout  action;  bit  if^ 
out  that  Ton  have  no  caae  at  law,!  oumot  ail 
^ve  up  bis  equi^  In  order  to  try  the  law,**  '. 
anjrthmg  in  yoat  argument,  tut  is  £v  tUi  i 
decide  when  the  cafe  comes  oo  foi  u4  betii' 
maj  then  aivue  that  the  defimdaiUB  wen 
assignees,  aiu,  as  auoh,  UaUe  an-tha  "* 
JTonm  f^fuMO,  wUh  eosta. 

VKatCOAflCfiLLOR  OF  £K(»JkMra  OOH^ 


A  Parfy  wh(t  adveinca  JStwejf.  to  « 
tohoac  ffutbandy  ruiient  Ahvaiy  inelM  i 
for  ha"  J^aintmnm,  .for  fk9  *mrm  < 
vUinejNecmarie$t  OM  v^itA  u  mOm 
the  Wifa  for  that  PmyoM^j^  not  i- 

^  th»  ^onm  ao  ft^iooneotL  ^ 
WesnofM  «  tettert  r^errhigio 


repieeetated 

n«y  nadar  tbe  Mwer  of  attonHf  «ft*r  #«i*'i'f5 
Englaild  la  the  year  1S36>  mS  M  M 
tamed :  thaft  fcia  wile,  who  waa.itte  M  <A^ 
Ma^,  the  plaLatiffyreaaained  ia  Me-eeetM  «"< 
out  aor  meaw  ef  aofipttrk  indeMMr'^Jl*' 
bMid;  and  tbat  the  ,laMer  haft-wiw  pinMi 
her  Any  ueaM- of  mbaietoMe,  •WV^P'"" ! 
tioMdt  be  hisaaelf  net  hafii^  ^UlllM^vi 
any  aufficiebt  means  hi  tliia  «oi»i^ 
doao.  Inti»eyeai!aW3\howewivl>flr»««»; 
unoi^  tile  defendant  beoame  tenant  ia  tad  li 
of  an  estate  at  Ciomhall,  in  GtetfecftwluMr 
a  net  annual  ineome  of  ISOfL   Hiioaty  owwg 
was  et«ted  te  conwt  of  oertain  diate%  of  »*"""T 
amountyin  fWods  whiek  beeaM  iin»Ues«fl" 
self  wd  other  partiea  vpoo  the  derth  of  w 
The  biU  stated,  that  the  doftndaat, 
wife  without  aoj^  pn)*iei«ii,       ofcfc  ■  ««» ^ 
direct  aet  and  eanctlon,  auth«iiid  htrtopw*^ 


*  Stoinl«ie£^.  * 
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in  for  ber  sobsistence,  and  for  that  purpose  to 
I  proper  Mils,  or  to  borrow  requisite  earns  of 
;  tai  also  aa&orised  any  person  who  sboald  1>e 
,  rilbff  to  proride  her  with  soch  necessarieti,  or 

ilirrpiiiriiasiD^  nich  necessaries.   The  bill  af- 
jit  tots  aaihontf  was  given,  in  partienlar,  by 
tbttm,  which  !t  then  proceeded  to  set  ont,  writ- 
tfti  Mteifant  at  mterraln  between  the  months  of 
^I8U,as<Deceiiiber,1d46,hoth  inclusive,  from 
aof  Tlifii^  where  he  was  then  resident,  to  his 
Irtaenvd  hy  her  In  doe  coarse.  The  parHcnlar 
tls  fknt  letten  which  were  relied  on  by  the 
lFlnrt■lfonotrB^^a  January,  1841,  after  men- 
Jhit  he  M  been  informed  of  '*  some  deaths," 
klb  iflfomwnl  eoald  not  tell  him  whether  of 
r  itflcky'*  and  nferrliu;  to  his  own  then  spp^ 
koi|ttt«d«eCHii  to  faigland,  he  wrote—**  If 
riMMjrleft,  t  know  yon  cannot  draw  any 
kUrfo  ee^Fy  that  I  am  Uvinff;  therefore, 
i  By  brother  Dan,  and  ne  will  adrsnce  or 
WKj  yott  want  on  my  accoant."  Again, 
1,  tRer  mentioning  liU  Tecetpt  of  a  letter, 
Bbff,  1839*,  appnsine  him  of  the  death 
"  'w  and  nncfe — **  I  wrote  a  letter,  in 
draw  wliat  ttioney  you  might  want, 
f t^Bg  dae  to  me ;  I  hope  you  have 
I  AofiiMf,  1844j  after  again  referriiw  to 
r— "  I  Imve  written  to  Mr.  GaHick  to 
i  of  the  estate,  and  to  remit  200/.  to  you. 
I  tie  gieat^  In  need  of  it."   In  January, 
'  ipe^niw  of  eoming  to  Bi^land  in  two  or 
k-"  Inate  wii-tten  six  letters  to  yon  and 
SaBtik  Osai  August,  1844,  empowering  Mr. 
Inmn  the  rents  of  the  Gromhall  estate  for 
I  urire,  and  to  advance  yon  what  money 
iKqture  ent  of  th«  rents."   In  June,  1846 — 
tktter  I  wrote  to  you  was  in  AprU  last,  like- 
It  ft.tkrJitk  to  receive  the  rents  of  the 
'tokt  yoii  havA  what  money  yvn  want." 
ifMded  to  direct  iter  to  come  out  to  him,  at 
I  ooaHnncd—*  Captain  l)uDnett,'*  (viz,  the 
ITkffliis  Dannett),  '*  who  will  leave  this 
^      aionth*'  timc^  will  bring  a  letter, 
to  ftet  with  regard  to  the  vstate, 
\  fen  ermy  way  he  can.''   The  bill  al- 
ipMiaon  "any  money  left,"  in  the  first 
>m6n^.wl3tcn  the  def^idant  expected 
)d  to  by  reMon  of  either  of  the  deaths 
■  a  the  lettM-;  and  that  the  defendant's 
Red  fo  In  the  same  letter,  had  no  power 
I  n^ieet  io  the  defendant's  property,  ex- 
^ndiatef  any  asithority  given  te  him  in 
[^tkat  Utn-.    The  letters  t»  Mr.  Gerlick, 
^tkeddbodant  In  his  lettMs  to  his  wife 
)  tM,  mi  Jttne,  1846,  were  received  by 
ik  coDK^imrice  of  the  tenani  bt  the 
1*7'  idaanr  to  pw  the  rent  to  him 
>ef^#el«iiduit  wing  then  ^vO)  he 
[W  aersr  icceiv^d  aojr  money  on  aoeonnt  of 
■wb  pn^pwty,  or  paid  any  snm  to  the  de- 
^  the  MU  then  stated,  Mmt  DnnneU 
[wi^nd  U  September,  1847,  bringing  with 
'*infiR]luw  tbe  defendanf a  wrfe  hew  to 
rvttdi  ht,  fitmnett.  was  directed  to  sell  the 
[*lste  and  receive  the  rents  due,  and  out  or 
uof  inch  sale  and  the  rents  to  pay  to  the 
>  w%  siffieient  money  to  pay  and  satisfy  all 
•  hsd  been  contracted  for  her  maintenance^ 
k«roth«t  neonsariea^  and  to  provide  for  herself 
>|ine  to  come;  but  that  Dunnett  never  deti- 
P*»«*<d  thie  letter  to  the  defiendmt's  wife,  but 
^^UM  it  in  his  poeseasien.   That  Dunnett  ab» 


*  Sicinbrie£ 


brought  with  him  a  gerteral  letter  of  attorney,  executed 
by  the  defendant,  and  dated  the  20th  March,  1846, 
which  was  set  out  in  the  bill,  and  by  which  the  latter 
constituted  Dunnetthis  attorney,  in  hU(the  defendant's) 
name,  to  demand,  recover,  and  receive  idl  and  singular 
the  sum  and  sums  of  money,  and  all  good&  &c.,  enectii 
and  things,  dae>  payable,  and  comitw  to  him  (the  de- 
fendant); also  to  sell  and  convey  all  his  (the  de^nd- 
ant's)  real  and  personal  estate  in  this  country  as  he 
(Dunnett!  might  think  proper,  and  generally,  in  the 
most  ample  term^  to  act  on  his' (the  defendant's)  beh^f, 
and  in  ha  nara^in  all  matters  relating  thereto.  Under 
this  authority,  Dunnett  contracted  to  sell  various  parts 
of  the  estate  at  Cromhall  to  different  purchasers,  the 
d^osits  upon  which  purchases,  amounting  to  1117/., 
were  received  hy  Hubbard,  his  solicitor,  and  Dunnett 
himself  received  a  mm  of  720/.  for  rent  of  the  estate. 
The  bill  then  stated,  that  Dunnett,  though  frequently 
applied  to,  had  refused  to  make  any  payments  to  the 
defendant's  wifb;  and  that^  notwithstanding  the  legal 
obligation  of  the  defendant  to  nuuntain  hia  wif^  and 
such  his  directions  and  authority  as  aforesaid,  she  (the 
wife)  ha{|  not  received  any  saro  of  money  whatever,  or 
fmy  provision  or  means  of  subsistence,  nnm  her  hus- 
band, and  in  consequence  thereof  she,  from  time  to 
time,  nnder  the  authority  of  the  defendant,  applied  to 
and  requested  the  plaintiff,  her  Mater,  t<)  lena  the  de- 
fendant, by  advancing  to  her,  his  wife,  the  sums  spe- 
cified iti  the  bill,  for  the  purpose  of  pnrchariug  neces- 
saries for  her  clothlnff,  lodging,  and  subsistence ;  and 
the  plaintiff,  in  compliahce  with  such  requests,  and  on 
the  raith  of  the  general  authority  of  the  defendant,  and 
also  of  the  fecial  authority  and  sanction  given  b^  his 
said  letters,  and  of  the  same  being  repaid  out  ot  the 
rents  and  produce  of  the  Cromhall  estate,  advanced  to 
the  defendant's  wife,  and  thereby  lei^t  to  the  defendant^ 
for  the  purpose  of  providing  his  wife  with  necessaries 
for  her  maintenance  and  subsistence,  according  to  her 
sfitlion  in  life,  various  sums,  the  particular  amoufit 
and  time  of  advancing  each  of  which  being  at  intervala 
between  the  beginning  of  January,  1844,  and  the  esriy 
part  of  May,  1848,  were  then  set  forth  In  the  bill,  and 
the  whole  amount  of  which,  being  400f.,  it  was  alleged, 
had  been  dtily  expended  and  applied  by  the  'wlfe  in 
purchasing  and  paying  for  necessaries  for  her  mainto- 
nance  ana  subststendo,  according  to  the  station  in  life 
of  herself  and  the  defen^nt,  and  the  fortune  of  tho 
latter.  The  bill  then  stated,  that  the  amount  so  ad- 
vanced, and  interest  for  the  same,  still  remained  dae  to 
the  plaintiff;  that  Dunnett  refused  to  pay  the  same; 
Bud  that  he  intended  to  return  to  Tahiti  as  soon  as  he 
Iidd  completed  the  arrangemeiifs  for  the  sale  of  tbe  de- 
fendant's said  estate,  when  he  would  take  with  him  tlie 
monies  already  received  by  him,  and  all  other  monies 
receivable  by  him  nnfler  the  before-mentioned  power 
of  attorney,  leaving  the  plaintiff's  demand  unpaid. 
The  bill  prayed  an  account  of  the  sums  advanced  by 
the  plaintiff,  with  Interest  thereupon,  fh>m  the  times 
of  the  respective  advances:  and  that  the  defendant 
mvht  be  decreed  to  pay  what  should  be  found  due  ob 
such  accootit ;  and  a  declaration,  tliat,  suluect  to  the 
eraims,  If  any,  of  the  purchasers,  and  of  Hnbbqr^ 
Dunnett^s  solicitor,  the  plaintiff  was  entitled  to  a  Hen 
or  chsiye  on  the  depo^-it-monies  paid  by  the  purchasers 
of  the  Cromliall  estate,  and  on  the  rents  and  purchase- 
money  remaining  nnreceived.  To  this  bill,  which  was 
filed  in  March,  1849,  the  defendant  demurred  generally 
for  want  of  equity. 

Sacon  and  BxUon,  in  suppoi-t  of  the  demurrer,  sub- 
mitted, that  the  plaintiff's  right,  if  any,  was  simply  a 
legtd  one,  and  that  there  was  no  engagement  on  the 
part  of  the  defendaut  that  the  funds  sought  to  be  af- 
fected should  be  liable  f>r  his  wife's  debts. 

BelheUmiA  Willcodif  for  the  bill,  atgued,  that,  tliougli 
at  law  an  assumput  arose  in  favour  of  one  who  could 
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vro\e  that  he  had  actually  supplied  necessaries  to  a 
party  under  disability,  ivhethei-  of  iiifiincy,  coveituio, 
or  imbecility,  it  did  not  extend  to  tlie  case  of  a  loan  ol 
money  for  tlie  j)urpose  of  jirucuvine  necessaries;  the 

gouod  for  iiiHTowiiiK  tin;  kgal  i-i^lit  being,  that,  in  the 
tter  case,  the  party  would  have  the  absolute  control 
over  the  tnouey  lent,  ani  might  not  in  feet  apply  it  in 

Sovidiug  necessaries.  (EarU  v.  Pea/tf,  1  Salk.386 ;  and 
e  second  point  in  Z>arlsf  v.  JBoueher,  Id.  279).  That 
taeh,  howerer,  was  not  the  position  of  the  lender  in  a 
court  of  eqaity ;  for  equity,  constantly  considering  the 
iBOcnring  of  a  thing  to  be  done  by  another  equivalent 
to  the  doing  of  it  by  oneself,  had  .'stablished  the  rule, 
that  not  only  the  party  who  bU]jplied  necesHaiies,  but 
he  who  by  an  advance  of  mont^y  had  procured  them  to 
be  supplied  for  the  infant,  feme  coverte,  or  imbecile  per- 
son, was  entitled  to  repayment,  either  out  of  the  estate 
(if  any)  of  the  party  so  immediately  luneiitod,  ur  from 
the  jiersons  who  respectively  lay  under  the  legal  liabi- 
lity to  do  that  whieli  he,  the  other  party,  bad  so  done. 
(J^arris  y.  Lee      "  '         '  ^  t 


hltna 


e,  1  P.  Wras.  482  :  Iforiw  V-  PU/eild, 
Id.  658;  2  Jac.  Rop.  H.  &  VV.  ],p^  (»?^t.,  lyj,  W2 
(exception  3)  ).  That,  in  the  present  ii^twftce^rt  .'vraa 
admitted  that  the  wife  was  destitute ;  that  ttie  money 
■woB  borrowed  by  her  from  the  plaintiff  to  obtain,  and 
wherewith  she  (the  wife)  did  obtoin,  thoae  necessaries 
•with  which  her  husband  was  bound  to  provide  her ; 
and  that  the  plaintiff's  equity,  therefore,  against  the 
husband  was  clear.  They  contended,  secondly,  that, 
upon  the  liusband'a  letters,  and  the  allegations  in  the 
hill,  tlitre  WHS  evidence  of  a  general  authority  from 
him  to  any  one,  who  might  ho  willing  to  do  so,  to 
advantc  iiumey  for  the  maintenance  of  his  wife,  and 
B  warranty  to"  repay  the  monies  so  advanced ;  and, 
lastly,  that  the  same  lettero  adjoontecl  to  a  oraitraot  to 

Sy  o«t  of  II  pp4^  fund,  yiz-  piqeeads  of  the 
omhall  ^t^.i  awli  therefore,  gave  the  plaintiff  a 
fien  -upon  tne  fond  which  had  arisen  from  that  etit^te, 
to  the  extent  of  the  suras  advanced  by  her  to  the  wife. 

ViCF.-CuANCELLoa  (witliout  hearing  a  reply). — The 
question  in  this  case  is,  not  whether  there  is  a  debt, 
but  whether,  under  the  present  eircumstances,  the  Court 
has  a  jurii^diction  such  as  the  bill  represents.  In  the 
two  easea  of  Jhirns  v.  Lcc  ;tm!  Marhw  v.  Piff'iM,  there 
were  devises  for  jiaynunt  of  debts,  and  all  the  Court 
had  to  consider  waw,  whether  the  persons  who  had  ad- 
vanced the  money  to  the  wife  were  creditors.  If  those 
persons  were  cre'ditoi-s— that  '^t  citeffllbr^  ^la*— iMs 
Court  would  interfere  to  eyecutti  thfe'  tra^  'df.fhe  m- 
Tises  for  them,  and  i^' thaWAVaqqtJiriff'j^liAJM 
ihoae/w^.  But!  ib  the  ^I'tiiient  fUs^n(;e^;  u  a'  ttiere 
ewditor  M  Wis  hushind,  the  pTniiittflF'has'Ad  fequity 
against  mm;' iahd  as  to  her  claim  in' the 'ihilfacter  of  a 
person  having  a  Hen,  I  have  read  over  the  power  of 
attorney  and  the  letters,  and  it  ap])ears  to  rae  that  they 
do  not  constitute  a  lien  at  all.  Taking,  therefore,  the 
fact,  that  the  plaintiff  is  a  creditor,  the  Court  has  tlo 
jurimliction  to  act  in  her  belialf,  and  so  the  demurrer 
"iniist  be  allowed. 

Bethell  then  asked  for  leave  to  amend.         '  ' 
VicE-CiiAN-cELLOB.— If  I ,  thought  thili;  b^.toicnd- 
ment  the  case  could  he  madb  bfetter,  1  wcWlH  idlfaw  it ; 
butldo  not  think  so— Iconsifler  thVciife'ttt^  expe- 

Whira  a  S^eitor,  to  vfhm  a  Oeri  is  articled,  dies 
ahortly  Ufore  the  Ei^iration  of  the  second  Year  of 
tA«  Artidet^  a  Bill  mil  lie,  on  Behalf  of  the  Clerl, 
agaitut  the  Executors  of  the  SvHckor^for  a  Return  of  a 
prt^WtUmate  Part  of  the  Premium  of  Clerkship. 
This  was  a  bill  by  Mrs.  Sarah  Hirst,  a  widow  lady, 


and  livv  -inu  I  iriiry  Ilii'^t,  an  infajit,  ai,iiiiist  the  exa 
tors  of  Mr.  Itkbard  Tolson,  dece^Bed,  a  .solidl 
whom  the  plaintiff  Ilenrv  had  h 
articles,  whicli  \vere  dated  the  e"" 
made  b^ti»;seu,T[;o%p^'flf,e-'  ""^ 
of  the  other  part.  ipj.  Pjj.  ; 
bation  of  the  plaintiff  Sarah,  boutii 
Tolson,  from  the  day  of  the  date  of  the  articl, 
term  of  five  year?,  the  plaintiffs  covenanting 
faithful  service  of  the  jdaintiff  Henr)-,  and  the 
Sarah  also  covenanting  for  his  becoming  mai 
during  the  term  ;  in  consideration  whereof,  e 
sum  of  200/-  then  paid  by  the  plaintifT  Sarah 
the  latter  covenanted  to  accept  the  plaintiff  H 
clerk,  and  to  the  best  of  his  skill  to  iostnict  I 
practice  or  profession  of  anattofneysnd^uliriw,"-' 
he  (Tolson)  then  did.  or  ehoittd  «  anvtm  \k 
dwnjtff  this  #<^  '«r'[hSM/<''  practise.  U— 
tion  of  the;  ^Idep^  ^lo 
his  clerkship. and' 6o  QoAu^u^d'n 
1847,  ^hen  ttS^i^^rt^M^^^ 
pilaintiff  &irahTiaa  siniie  eng^ed 
plaintiff  her  son,  and  that  stfcn  nW 
to  take,  him  as  his  articled  dark,  for 
the  term  under  the  articles  to  Tols()!lj 
of  such  proportion  of  the  premium  pai' 
Sariih  to  Tolson  as  should  be  returnable 
by  the  defendants,  his  executors.  ThCmfl 
vmiouy  applications  to  the  defendant!^  to^i 
plaintiff  Sarah  120/.,  as  bein^  a  pr^poiBOl 
the  premiun^  wjth  reference  tp^  tne^ 
of  the  tj!fm  of  l^ve  ^^ars 

the  ^imml^mMMm  ^ 

of  Leefls  iirSMdfe^  "be  i 

on  betVe^i  tlft^M^s ;  and  tfie  defra 
comply  with  Bucn  requests;  and  prayed 
fendants  might  be  decreed  to  repay  to 
Sarah,  out  of  the  assets  of  their  testat{rr,a 
tion  of  the  ]iremium  of  ^00?.,  and  twi 
declared  by  the  Court  what  was  the  ' 
be  so  returned;  and  tbafe'th'^' J 
decreed  Blao,  out  *f 'kch' liAMW'tt 
suit.;It-'i^^ 

n6t*bft  ■Meiteditb  tfie'MatrtA^'ef  tt* 
Bertch,'  to  settle  wlAifpitt*  oP'tk^/?*™**^ 
returned;  but  that  the strrirtridfrt atsmw"  . 
Justice  Erie,  by  whom  it  was  Iieard,  on  tht|» 
that  the  Court  had  not  jurisdiction  to  *nt*^ 
application.  TJie  defendants,  by 
niitted  assets  of  their  teStatdr;  aad  after  set 

(bat,  upon  Mr.  Tolson's  ''^^^''''^^xar 
between  the  defendants,  as  kisWecotW^ 

the  bti«i6«8,'  «h«t  the'  !atttr*fas  to  tsk*  fUe  pw 
Hem-y,''fc"he  wns  willing  to  d*,  Whl* 
rema&rfei-  of  his  articles,  wf  thont '  6RT 
thi pfeihtifF Henry  continued Iri  the  <^^^J^ 
days  after  Mr.  ToWs  deathj  when  ^  »V " 
assigning  anv  reason  fbr  so  doing— and 
application  by  the  plaintitis  to  the 


*  See  the  next  cue. 


ting  their  legal  liability,  to  reier  n«  rrrjt^ 
arbitration  of  any  respectable  sohcitor,  «wn  '«~ 

however,  refiwed  by  the  ^^^^''^^''^^^^^ 


justly  iadi, 
defidtdanW 
plainttfib* 


..lantatiher   . 

rhadm^wStftto^tftafB^ 

ydm-maKaiBta^  vrittes  van, 
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kuMant  demanded  by  the  pluotiffs,  or  to  refer  the 
M  proposed  la  that  notice ;  and  they  insisted 

■ibia.tlK  hftd  not  shewn  any  matter  of  equity 
- -*^*BiQ9iuiC0Qld  gTOond  any  Jocree,  or  Liive 
^liykdi4^  against  them  (the  deienilain-.); 
J,  if  any,  of  tlie  plaintiff's  agdiiist  tiinn 
^,  for  a  return  of  part  of  tlic  preTiiiura, 
or  the  consideration  of  tlic  courts  of  cmn- 
r,  anJ  was  not  cogni*0)le  in  this  i.uiirt.  'i'he 
(replied  to  the  answer,  but  neither  biiie  exa- 
Bj'vIbiieaBes;  and  the  cause  no\v  catne  on  for 
[(p  tbejlooamentary  evidence  only. 
"".iWf,  and  Roj^ers,  for  the  bill. — The  contract 
Ute  masters  port,  b^'  his  deatli,  his  e;ce- 
'       *«  to  tefiiind  a  portion  of  the  premium, 
ijii^leorthe  Court  in  cases  between 
lapprentrceis  clear  upon  the  cases  of 
ifFinch,  390)  and  Newton  v.  Rowi'c  {1  Vern. 
'  So,  in  the  event  of  tlie  master's  hanlanptw, 
T.  IfiiJ,  2  Bro.  C.  C.78;  Ex  parte  Sauuh;-'\ 
^ecutors.  do  not  fuliii  the  obligation 
?^'c^a|^4^.^3r  Electing  another 

Wntfrand  Amphletty  for  tlic  <li'fun(l;int9, 
io  the  words  of  tlie  articles  printed  aliove 
^  wiog  that  the  possible  event  of  Mr. 
^dariDg  the  whole  ienii  vas  then 
infoetiiig  that  the  executors  had 
do  everything  that  was  fair  and 
Jtted,  that  the  Court  had  no  jiirisilic- 
They  said  that  there  were  tliree 
OBj  besides  that  in  bankruptcy,  in 
een  piasters  and  apprentices,  vi/„  tliat 

 iceaof  the  peace  by  stat.  5  TA'i?..  c.  4  ;  that' 

(Cliiniberliiin  of  London  as  to  apprentices  wHiiin 
;  iaJ,  lastly,  that  of  courts  of  conininii  law, 
iiiftupon  principles  of  fair  arbitration,  tlie  con- 
Ektifet-Q  fltturnies,  :\s  olHeerrs  uf  the  Court,  and 
Ourinf:  the  lifutime  of  the  parties;  {Bx 
r4  3  B.  &  Aid,  2o7) :  but  that  this  ju- 
Itevcr  bee%^ercisea  W  courts  of  law  in 
v.  fliI^p:2^4j.Ke>.7Gl).  or 

.-•iWWXi  G4f«  Tawvmw,  lExcu. 

and  that,  in  Ex 
bpjUU-Af-riWnessly  distinfeniished 
,r„(5TpiwL..(fi,Price.  297),  in  which 
ligtW  in  Equity  diatnissed  the  bill  of 
nha  m4  Jeft  hia  master,  saying,  ('3  B.  Si 
%'~'^'iMt  jarisdiction  here  depends  on  the  au- 
ef  ibt  Coort  over  its  own  officers."    That,  in 
of  bankruptcy,  wid  also  jn  the  ea;;e  of 
siioi,  (Fineh,  3fMi),  an  a'lniini.itratiuii  suit, 
titiiud  OS  a  luyal  creifiior  for  breach  of  cuve- 
Itii!  -ucii  a  cr,"lmir  Iiavintf  a  ripht  to  file  a  1  ill, 
IfwnisiUi  the  ju^i!idictjon,ftt  law  did  not  ari.ie  ;  and 
'^irtineMm^im.feoognised  xw^adsworth  v. 
'  2lS;jJ,j5d».;761,).  :,(;TheyjiIw  referred  to 
'•i:(!4tedip,$,yee.34,3p}J   That  in 
JlVefn.460).  bafora  Lord  Jeffries,  C, 
plWiao  ia,  the  articles  fur  a  return  of  i)re- 
Ulttrehad  be«i  no  tase  since  in  alVinnLinee 
of  tlus  juristUction  in  equit  \' ;  and  that 
''UtMitman,  (1  Atk.  oI8), v.  n'el>!>,{->  lira. 
'  i«d  CnJ  V.  Btmmy.ii^  Piice,  Wt),  were  all 
it.  [They,  «cDf4»n«d,  t«o,  J  Fonbl.  Eq., 

m  reply,  obeervej,  ttwt,  in  Jtak  v.  ir.-'^, 
i>Miaasunied,  that,  as  matter  of  course,  a  part 
l«ettitiiB»-as  to  be  returned,  unless  tlie 
"TlWaved  gro»ly  ill;  and  the  bill  w^.s  -lia- 
tht  cmfeumalaveu."    And  thai  Jf'Wj- 
l^r^^wtfttctlettof  covenant  by  an  apjneiitice 
*«  cMcttioT  of  hb  i&ntMv  M><i  /Oot  a  word  wa$ 

"♦vaiBCKLLOB.— The  case  stands  in  this  mav:  it 


b  alleged  that  there  hu  aeemed  a  dehk  in  the  i 
of  a  right  of  the  plaintiff  the  mother  to  nave  a  return 
of  a  proportional  part  of  the  premium.  Tbea  the 
party  (Mr.  Tolson)  being  dead,  this  u  merely  a  mit 
against  his  estate ;  and  it  appears  to  me  just  the  coun- 
terpart of  a  case  which  was  before  ma  the  other  day, 
( Afay  Y.  tSb^,  the  preceding  case),  where  aparty  filed  her 
hill  against  the  hnsband  of  a  feme  covert*  because  she 
(the  plaintiff)  had  advanced  monev  to  the  wife,  and  in 
which  cases  werB  cited  which  did.  ahew,  that,  in  Um 
case  of  the  husband  being  dead,  equity  did  Hsama  a 
jarisdicUon'  but,  inssmnch  aa  there  the  husband  wu 
alive,  I  hdd  that  I  liad  no  jarisdictioa  over  the  eatata. 
But  here  it  i«  admitted  tKat  them  ia  a  ease  at  Uw} 
and  the  party !s  dead;  therefore  yon  have  a  right  to 
sue  the  estate.  My  notion  is,  that  it  is  a  case  in  whidi 
there  isa  legal  debt,  payment  of  which  may  besaedfot 
out  of  the  estate.  It  seems  to  me,  that,  on  the  very  &ce 
of  the  contract,  there  is  some  debt :  I  do  not  say  to  what 
amchmt — that  must  be  referred  to  the  Master,  I  can- 
not compel  the  parties  to  arbitrate. — R^er  it  to 
Matter  to  ascertain  what  part  of  the  premium  if  to  fw- 
tumeds  ihe  defendant*  to  pof  the  coats  of  the  miU, 

SaADBotT  0.  TaoBinoif.~Jtff(«  8  ^nd  S&. 
Mortmam—El^^onrSaU  nf  Leaseholds. 

H.,  posstmed  of  Lea»ehold§y  dioi,  leamma  ^*  her  tmiaersal 

Jboffotee.  F.  died  Nino  Dojft  ^fivt  laavmg  Legaoia  to 
dWMu^  and  tho  Besidme  to  CkarUiet,  F.'»  Exaeu- 
tors  toot  out  Admmittration  to  Wt  ExtatOy  and  told 
the  l>eaeeiolds:—H^  that  F.'t  Eaecuiort  dad  not 
take  tho  Leaothoidt  in  Speciot  and  that  the  Sofnotta  to 
tho  Cbaritiet  did  notfaiU 

Harriet  NoUe,  the  sister  of  Frederick  Noble,  diad 
in  January,'  184T,  having,  by  her  wilL  given  all  her 
estate  and'^etFiMts  to  Frederick  Noble.-  rreaerick  Nobk 
died  nine  days  after  her  death.  By  his  will  Bnd'<io- 
dieils,-  after  ^ving  several  legocieEi,'  be  gttve,  in  the 
evtmt  which  liappeoed,  0OOl.-Gonflal8  %n  the  minMer 
and  chtirchwsrrdens  of  Stl  mtfi^nma^epKili^oa- 

charitable  ptti^Koea';  aiM  •HMoMdi^m^^^ 
prodpce  o^  tii»'prbpeHy;200fAjibd5^»'^^^ 
the  name  of  the  niinistejr  ^^^^^^[^^^^^'db  of  S(. 
Slaiy'e,  Tfewington,  for  ce^wn  i™5iHHfi'^u^ 
and,  after  the  payment  of  all' the  u^^wik'I);^ 
he  desired  the  sucplub  of  the  properly  ft' w>  (Equally 
divided  between  five  charities,  menuoned  \n  ^ua  will 
and  codicils.   The  testator's  own  property  wft^  pure 
personalty,  but  his,  sister's  property  consisted  of  290?. 
pure  peraonalty,  and  of  certain  leasehoUis.    Her  debts, 
and  funeral  and  tesfcinienfavy  expenses,  atnonntod  to 
110/.    ,Two  out  of  tlx'  thi'ee  exec-ntnrs  of  l''reileriofc 

XobLe's  wiH  proved  it,  aud  alc>o  toul^  out  ad miuist ration 
to  the  estate  of  Harriet  Koble :  and  the  leaseholds  wete 
sold  by  thqrn^  in  April,  1847,  for  the  sum  of  6401.  The 
testator  had  no  next  of  kin.  This  suit  was  instituted 
by  the  executars  of  Frederick  J^ohlo  for  the  aditalnhh 
trat^on  of  his  estate,  and  one  of  the  queBtions  in  it 
was,  whether  the  bequests  to  the  chanties  were  not 
yoid  aa  far  as  regarded  the  leaseholds., 
Amphletty  for  the  plaintifls. 

Bethell  and  MareU,  for  one  of  the  charities  entitled 
to  the  residue.— The  leaseholds,  being  part  of  the  estate 
of  Harriet,  were  liable  to  be  converted  into  money  by 
her  representatives,  and  have,  in  fact,  been  sold.  The 
testator  did  not  take  them  aa  specific  chattels  real;  he 
never  lived  to  exercise  any  election  to  do  that ;  and 
they  miDst  be  taken  to  have  been  sold  for  the  general 
purposes'  of  the  adminirtratlon  of  Harriet's  estate. 

J.  Parker  and  ZmkA,  fbr  tiie  roinisteni  and  chnrdi- 
irardens.  ■ 

De  Gear,  Smylhe^  BaggaUegf,  ftnd  NUAoUm,  fax  otber 
parties. 
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IVray,  for  the  Crown,  who,  in  the  ahsence  of  next 
of  kin,  claimed  the  leaseholds  aa  undisposed  of. — This 

{troperty  clearly  came  into  the  testators  possession  as 
easebofd,  and  as  such  the  bequests  of  it  to  charities  arc 
void;  he  never  exercised  any  election  to  take  them 
as  money,  or  attempted  to  convert  them.  The  other 
peT«onaIty  of  Harriet  was  much  more  thaQ  sufficient 
nir  the  payment  of  her  debts;  and.  tbera  having  been 
no  occasion  for  the  leaseholds  to  nave  been  sold  for 
ti)e  ^yment  of  her  debts,  her  representatives  cannot  be 
considered  to  have  sold  them  for  purpoae.  At 
ilie  death  of  the  tastator  thay  existed  in  specie  oa  lease- 
iiolda,  and  would  have  rassed    sncji  aqoer  his  will. 

Vice-Chancbuak.— The  teettator  cannot  be  taken  to 
liave  exercised  any  election  about  it.  Then  yon  must 
consider  how  he  took  the  leaseholds.  It  was  the  duty 
of  any  person  adrntniatering  the  estate  of  Harriet  to 
sell  the  leaseholds,  and  pay  tha  debts  and  funeral  and 
testamentary  expenses.  In  either  character  there  was 
a  legt^l  obligation  to  sell,  and  th^y  must  be  taken  to 
have  been  so  sold.— i?(v'ar«,  fAqf  fA«  cAordHV  to 
have  their  legackipaid  mJvUt 


TICE-CHANCELLOft  KNIGHT  3RUCE*S  COURT. 
^  parte  Pocock,  in  n  Thb  Lomdoh  mxj>  HAMCBBBraai 

Mhmif  Oompan^lhupitatim  of^Aeeomts—Joiia-thoi 
OmpeHUet  M^<»dtn^ttp  Aa,  1848. 

4m  AilHtie  of  Thirty  /iharcs  it|  a  pr^ectec^  J(aihoay 
Oompany  bad  paid  61, 5s.  per  J^are  jOmosit^  fh^ 
BcMou  teat  ttbandmedt  and  iU,  lOs.  per  Snare  teat  re- 
tmned  Ht^A  Bottee  on  Account  of  hie  D^ootit^  and  he 
Aetei^xm  eigned  a  Memoranmm  expresatag  his  Con- 
tUrrmce  in.  the  SUfkaiml  of  ths  Aaairs  ^ihe  Om- 
ptm,  and  hie  Ooasent  to  receive  the  St.  10*.  nsr  iSS^,- 
and  the  Directore  certMed  that  he  v>aa  entitled  to  a  pro 
rjata  Division  <ifthe  fStndSt  after  Paj/vm^  ofaU  Delas 
&c.f  but.  no,  Accounts  wa-e  sAeten  to  him,  A  ft^her 
i$*m  of  ids.  per. Share  tpas  aftenoarde  ^eved  to  Urn^ 
itfwn  Au  aigrtinff  a  Selea^e,  but  he  refused.  Be  then 
preseiued  a  Petkionpr^ing  the  2)itaohaitm  of  .ti» 
Omwmm.  Aivl ^--z- 
, «.u  .^  tttatt^-uptfitfA^iirtitriafhe 

■  fJomt  Ordertd  the  PstitUm  to  sttutd  ov&,  rta  Rf^gpond- 
tats  penaittinff  Aifm  to  emtaine  th^  AeeOtoMt  iffitn 
^^y^  Mm^  M«  JAMW^iyNtM  h^f^theOaurttif 

lAiIa  was  a  petition  presented  by  lAr,  Thomas  I^ocoeki 
WKich  stated  that  the  petitioner  was  an  allottp  of 
tnirty  shares,  for  which  he  executed  the  subscribers' 
reemeniy  and  paid  the  deposit  of  51,  Ss.  per  sliare, 
lereby  he  bei^me  a  member  and  contributory  of  the 
,3mpB3iy:  that  the  undertaking  was  abandoned,  and 
^e  Company  had  long  since  ceased  to  oairy  on  any 
tiwtness:  that  in  August,  1846,  tiie  directors  divided 
31.  1^.  per  shore  among  the  shareholder^  and  the 
same  was  paid  out  of  the  deposits  m  their  handa^  and 
the  petitioner  received  his  arnount  at  that  ratej  and 
a.  memorandufn  was  given  him,  sij^ed  by  two  of 
the  directors,  certifying  that  the  petitioner  was  enti- 
tled toa  pn>  rata  division  of  the  rands  whii^  should 
remain  after  settlement  -of  the  clatiAs  on,  and  the  ^iahi- 
Qties  of,  the  Company;  which  memorandam  was  m  th« 
following  form: — **Jt  being  deemed  best  to  wind  np^ 
tiifl  affiiirs  of  this  Company,  and  the  provisional  direc- 
tors having  settled  such  affitirs  ap  far  as  to  enable  them 
tp  pay  hack  immediately  3/.  10*.  upon  every  share 
issued,  I  ooneur  therein,  and  conseut  to  receive  upon 
my  shares,  hereunder  described,  0/.  10s.  per  share,  and 
such  other  pro  rata  division  of  the  funds  which  shall 
remain  after  the  settlement  of  all  clums  on,  and  liabi- 
Bties  of,  the  Company  or  the  provisional  directors,  in 
satisfitction  and  disciiaige  of  sucn  shares.    The  petition 


further  stated,  that  the  peUtionei  bsd  hiari  thtti 
directors  in  IMS  divided  lOi .  per  share  among  sd^ 
the  shareholdera  as  signed  a  release,  bnt  he  dtdind 
do  so :  that  no  aeooonts  had  ever  wen  rendered  of 
receipts  and  payments  of  the  CompsDy,  and  thstd 
were  many  outstanding  liabSitiea  of  the  Compiq 
which  the  petitioner  might  be  rendered  Babte:  aij 
praifed  that  the  Company  might  b«  diBsohed, . 
affairs  wound  up,  under  the  provinoDst^tfasJol: 
Companies  Windin^p  Act)  18^. 
Saeon  and  J.  H.PahnsTt  far  thepetittuL 
HoH,  Maiins,  Okuse,  and  S6^f6u  fffmsLt 
ground,  that  as  the  petitioner,  hi  eommoQ 
on  receiving  SI.  10s.  per  diare,  signed  the  Qt 
shewing  a  settlement  of  all  clnms.  he  whj 
from  presenting  this  petition;  fcr,  althon^l 
to  aign  the  subsequent  docoipentooncNiilB>ii!il 
share,  be  would,  if  fM  in  AiU,  bft  entitM  ta^ 
a  sum,  that  he  onght  not  tD  b«  beard,  uAeiAit 
atancn  of  the  oaae. 

Bacomf  in  Mply. — iCfo  new  eetftmot  wap 
the  e»iificates  relating  to  tha  8f.  Ids,  per  du 
contrary,  the  petitioner  s  mtHled^to  tk«< 
However  small  ni^y  be  the  intorest  of  tlie ; 
that  fqct  cannot  justly  bar  hiar^ittoaB  a 
expenditure  of  hia  nottey  by  tUe  ^ai^ipi 
placed  his  oon^ence.  uoa^,  14*  trustee. 

Ktaam  Bavcb,  V.O-.-4lie'iinillnMqat« 
tetcst  of  the  petitwnei^  ^tboiQgfc  Hot  soo^' 
sideriug  the  evidtlm  <Qf  the  extnnt  of  tb«  I 
the  Company,  not  nn worthy  oaait' 
fuet,  too,  that  Uie  act  paseed  ik  AoMa^ : 
petition  was  not  presented  nnlll  lny,18tti) 
altbeiH^  not  coocltwhte,  deeeniu  of 'aoas  < 
tion.   Tha  13th  section  of  thftWindiu-i 
vides  for  prellqiinary  Inqnir^  befim  niel 
the  14th  section  etaabke  tlw  CottTttc  dtanf 
lion  presented  to  donfirm  the  report  which  i 
Yiy.  the  Master,  pr  to  make  My  ordtf  at 
tkowh  the  Court  baa  attthoHty  io  make  1 1 

itoonsidersr'  "  *■  ** 

to  do  I 

tbat  the  Com^ny  ^hould'oe  wonna  u 
to  aet  upon  that  impresion.  Cons 
rioua  trapsactlona  that  liave  Uj^ 
passed,  I  think  it  ijpiite  cleat  flu*  ^ 
which  the  Coort  could  «i  to  as^  the  p«w 
present  occasion  would  he, ,t<f  refer  it  torn 
inquirai  whether  it  would,  be  pr*^.*"*, 
should  I>e  wound  up;  bu>  lap  <rf<5«ni«|tl 
not  to  do  ao  here,  and  for  tnia  sirapla  M««^ 
because  the  accounts  nave  nw  been 
petitioner.   If  the  accounts  had  been  prodseeili 
and  there  was  nothing  vmreasfloa^l^  ""^^^t 
improper,  exhibited  on  the  face  of  the  sec 
have  dismissed  the  petition  npso  tae  ui 
the  reapondaits  were  wlUipg  to.  inde^ir 
tioner  from  the  demsnd%  whic^i  li»Te  ^ft.  _ 
between  2000(.  ^nd  30007.,,and  payiitf  WW*"  W) 
accept  it,  the  15/.  Jn  respect  of  Jus  Aar»  i  o 
that  tha  Cotnpany  is  bouh^  t?.  g*" 

jS&m  said  thatthe  Coi^pfmy  Were  iriilW^^^ 

KnIOHT  fiBDCB,  V.  C.-rfti  tls  pCHWOtS 

to  the  petitioner,  and  iet  him  have  the  m 
examining  them,andof  brWri^g  aiyr  matWi 

them  before  the  Court.  ^ 
of  my  present  opinion,  it  muat  be  somew 
materiaS  upon  the  accounts,  of  an  ol?J«^'Tfihi| 
to  induce  roe  to  act  upon  the  petition,  n^^J 
ticular  cinfumstances  of  the  *™ 
stand  over,  with  liberty  W  sitis  ' 
agun.  ■■ 


uie  uonrt  Baa  attutontv  ia  naKe 
Bsiders  It  to  be  ex»»^nt  3t  pnpert. 
ia»;'aBd  t »5p«|£end,  th»«,  iTttet 
"r^,n«fote  ft.  thinks  if  Twtexpei 
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fiiftrtilbmtaLfin  raTvB  London  ahb  Sonn  £s8ex 

RmwiT  CoMFAVY.— Jiau  82. 
,  StrtmSaimy  Scime—Jemt-^toei  GtaqMniM  Whtd- 
^  vi$-up  Act,  184& 

,  gi^.^ta^  not  Unottei,  haua^  t«iu9d  to  tmny  on 

^/trtyl^rmmffil^  Akr  JUctSftt  for  tho  Umor  that  it 
m  a  leemd  <mi  0ud  JMndrnd,  An  AUottee,  who 
W  K  nedmd  M<m^,m>d  vho  totu  SSI.  mtniu 
'  P/9^Kait,a4illoMi^tmitrtMeA€l,UwMvptie 
yn^tiiOMfMu^;  bt*ti^€biur*,eoKtidBrmfftiat 
M  fet  jkem  the  Eaittmco  xff  at^  CiramtUmeea 
h»m^  the  Tmc  cf  M«  ttaomd  J>mdmdt 
hItFetitim,  but  wMtta  Oftttt. 
tie  iwiitioa  of  Hanijr  HonttU,  sUtiitg,  that 
t8di, »  joi&bal<Kdc  ednutaiiy  was  pngeoted  for 
ti)fl  tsUvAurt  tfiat  iho  a^id  prqjectad  com- 
•nfionaUyKgtflteTed,  BUder  die  7  &  «  Vict. 
Aci  the  BMfUtiailS*^  IncoipQimtion, 
<tf  JiriakTftacli;  CDinMwdMS**  thai  the 
HQO^MOI^Ib  18,00&al«m  of  «0/.  mth,  witib 
qfii  lif.  pwiAwe  ( tlmt  t^nnfejF  shsM  4«re 
iQ  tbe  p«hU(«ar,  and  'puS  the  daposit 
'  ,«w5h^  :Ui0  foWoribeh^  a^rMmant  and 
wotctttt  ib  zcepeflt  of  theiD :  that  divers 
};liuiAair^  dad/avesd  ininitiiig  to 
pa¥  (btL.d^KinVana  aooordliigly  shares 
t».t(4n,  but  thejr  KpftMd  or  taeffteet«d  to 
tbenan,  hy  msans  whe^ca  the  Itfi- 
ifitaen  *ud  othac  p^nli  who  took 
tbtftr  ^posits  toeitoi^  for  contsibotipn 
^  iQpvmd  ifL  the  saSd  imder- 
1/  tocfsaawii  and  tliat  no  nif&- 
«xiRt>  exooffk  npdcr  tha  p*»e|s.eDsfecred 
jwt-vtoQk  TCflivapaidta  Wwding-m  Act,  to 
V  ombitH^kn  mok  Jinoh  .cf  rdaa  said  pcoiri- 
W«  »Di/|wid^  Ifaftt  A«  p^tioder  became^ 
~  f^  VPA  now  i%  af  nwnibev  and  a  oen- 
wd  ^mpftnr#  witliw  the  intent  «nd 
tliei^|fa«t,/lS48Jt  t^d  e^ttOwl  to  a  share 
Hi«  9;$d  Qopwatnr:  4^?t  the  said  Oom- 
iws  thereof,  did  not  proceed  )n  tl^ir 
toh  tb'yariiameitt  foT-  a  bill  for  tjie 
Uid  coDAtiraptlon     the  saTd  rait- 

Pniplteatiota  b^en  ma4s!:'ihat  the 
hd%is  B(^ieKor,  hi  t^e  Vear  ie4i8, 
oi;^  tvmi  secretaiy  ^  ibti  baid 
ion;df  th^  aiicdunt^  bf  the  said 
jKvinii^bftKe  abijllcation  thes^Id 
alia  has  htth^o  been, 
^'{Lterer  of  ^e  din)QBaf 
b6  pa!i)     ilie  petitioner 
x>  016  Mia  C6nippDy  or 
-«id  i  ,ttiat-in  or  About  Jaly  1846, 
laiil'ettei'fhim  Ih^  B^cretary^rtRtina, 
ll'ifis.  ]adt  shar^  In  respect  of  tbe 
:  ^e^red  is  i^o^  Iiil  course  of  payment 
iWfeen^the  -houcs  or  ^^even  and  four 
Wkui  as  the  few  ouMf^ndtng  accounts 
I  and  ailjuit^,  Che  'i^inarning  balance  wi^ 
Wadiijist  the  scrlp^holden.  $^u> 
ft  to  me  lor  examinati9n  (bree  cleai;  JaVs 
^^nil'lluuinipaHttd  by  4,l^ter  in  the 
eicUjZDg^Tor  wmcii'A  i^eipt  will  ^e 
W  nyidd/ftiking  6ij  fh?  part  of  ,l;he  Company 
"fi((X(irt  aboTB  mintlpried,  and  such  further 
fanpna  flie  flnai  settlement  of  accounts,  be 
Twpe*^  bif  t^te  Bci^p  80  given  up  :**  that  the 
,     njnasnofcWen  diasolved,  but  nas  ceased  V 
•olmdiKii^  ani  tne  secretary  and  clerks  have 
ifct  fc??**^'  J^***     business  of  the  <iom- 

Ewil"*^'  ritboogh  the  affiirs  of  tlie  same  have 
«  wa  folly  wonnfl  up:  that  various  questioris  will 


arise  on  the  winding  up  of  the  affairs  of  the  said  Com- 
pany, which  can  only  be  settled  under  the  provisions  of 
the  s^d  ^ct :  that  the  petitioner  is  desirous  that  the  wid 
Company  might  be  wound  ap  under  the  said  act ;  an^ 
it  was  prayed  accordingly.  The  affidavit  of  the  petl- 
tioner,ln  aopport  of  tne  petition,  stated^  in  addition  tp 
tlie  &cts  set  out  In  the  petition,  that  in  the  mont^l 
April,  1S46,  the  petitiqper  wrote  to  the  secretary  of  the 
Company,  requiring  to  b«  informed  tile  amount  Uien 
sufaeoibed,  the  number  of  diares  applied  for  aod  the 
nnmbtf  allotted,  the  ammint  of  t^  expenses  the  cqmc 
mittee  had  already  incurred,  whether  ^he  cominittee 
had  allotaMita  Ipade  to  them,  and  whether  they  toa^ 
up  and  paid  for  all  such  allotments:  that,  in  renly  tp 
SMch  letter,  the  secretary  wrote  to  the  petitioner  a  letter, 
stating  that  the  ^rovisicHial  directors  could  not  give  tb? 
infbnnbtion  required  previously  to  the  general  meeting 
of  •erfpholdera,  which  had  been  cohvened  for  the 
Tth  May:  -^lat  the  petitioner  attended  (he  meetiqg 
the  7th  Hav,  and  inquired  of  the  chairman  t^e  reaqoa 
why  the  wnole  of  4he  aharea  In  the  said  Company  lia4 
not  been  allotted;  bnt  the  chainHan  declined  to  wawer 
such  inquiry:  tlut  on  the  16th  June,  1846,  the  peUr 
tioner  again  wrote  to  the  secretary  of  the  Companyf 
ffat^y  ^^t.hq  mncfired,  by.w  Advertlwiuent  m  w 
paper,  that  the  Company  bfia  been  dissolved,  and.  Mr 
quiring  tO  kuow  whether  i^  was  the  iutektlon  tb^ 
Company  to  return  the  deport  In  full  that  had  be^ 
uidf  ZL  Ifix.jwr  ^re;  if  not,  ttiat  hfi  ^ouli  Uwtact 
nis  solicitor  to  ffoop^  t^ft  ][epov«ry  thereof:  that 
the  Mcret^ry,  Ip  yeply,  wrote  tbat  be  ww  dspiredi  b/ 
t^e  dlrectQn  to  say,  that  th^y  ponsidec«d  « jiplQcleiUi 
snawer  woyld  be  ^ven  to  the  petitioner's  fetter  by  re* 
ferring  him  t]ie  t^rms  of  the  advf;rtis«mei)k  iwue^  bj 
thp  Company:  that  tlie  petilioner  aborily  ftftein^r^ 
recelvect  From  ^  secretary  the  cir(<ular  lett«r  aet  Qut  i4 
the  petition.  Tbe  affidavit  pf  tbe  petitioner's  etriilMtnv 
stated,  that  on  the  23rd  Jun^l^^^  by  ti^  iwt'HPboqf 
of  the  petitioner,  J^e  wrote  and  ^ni  (t  letter  (p  the  fwcre- 
tary  of  the  Company,  requcatiqj  that,  if  any^eduf^Off 
should 'bp  claimed  on  a(:.coimt  pf  e^^penseg^  he  mjfht  h9 
infomied  when  where  he  copld  inspect  the  4pca<r 
inents  relotimf  to  the  i^ndertaking*  pf^rUciilftily  thoaif 
which  shewed  the  receipts  and  expendtturit,  ah  av 
t}ie  allottMSt  of  eharea :  that  he  received  frgm  the  aoUr 
sMtwsAf  -tbs  Copimay  w  aneww  refesting  htm  to  4# 
94veKtiiHm«|it  i»  public  jownals,^  snnaunping  tb«t 
3Q<.  per  .^aie,  iwe»iint  of  tfae  balance  (tf  d^oaits  ^ 
celved,  was  in  the  course  of  payment :  that,  in  mgif 

Sotbfr  l9tter,wr^ten  tf>  the  sqlicitoW-Qf  the  CojP^y, 
By  ?tftted  they  would  rive  the  depoft^nt  piw  iiifQrm^ 
tiofi  he  require oi  that  In  cojisec[uence  therei^  ^e  cjCI^<2 
at  the  oiAice  of  th^  sajd  solicIttiM^  iaauiru^a  ^ 

to  the  nupiber  of  scares  allptted,  anj,  on.  bsbuf  pS  t^e 


pany ;  but  the  Solicitors  declined  to  make  ojr.^vj^  a  re^ 
turn  of  the  said  deposit  on  t^at  jTooting,  in^ftmufih  aa.80pi& 
oir  the  person^  tp  whom  shares  Had  been  aUo^ted  liad  ,not 
paid  the  4epoeits  on  sucK  shares,  ^monfi  Uie  affidavits 
nied  in  oppositiqn  to  the  peUttoi)  V43  one  of  Mj,  Q, 
Tverman,  aplicitor  to  th^  Cftinpapyj  who'swore  tbftt « 
bjil  jfbr  incisrporattng  tjie  Qomp^ny  v/q^  ip^rodnc^d  into 
the  House  of  Commons  ifi  the  ^e8sio;i  pf  }  8^6,  ^4  Vtf 
referred  to  a  committee,  who,  aft^  bearing  ^v(deucfo ,df- 
dded  tliat  the  preamble  was  not  proved:  wj^eriaupon.Uia 
promoters  proceeded  to  wii^j  up  th^  anaii"?  apo  retuqi 
the  shareholders  the  surplus  pf  deposits  by  tlieni* 
after  deducting  the  debts  and  expense  incurred  in  ^nd 
about  the  saidbiji  and  the  application  to  Parliament: 
that  Murrell,  the  petitioner,  received  30/.  in  p^rt  r^urn 
of  hia  deposits,  being  at  the  rate  of  30«.  per  di^re.  ana 
thereupon  he  signed  and  gave  to  the  aecretary  a  lett^ 
or  memorandum  as  follows: — 
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**  London  and  South  Essex  Railway  Company, 
November,  1846. 
**  I  acknowledge  that  I  have  sarrendered  to  the  pro- 
Tiuonal  directors  oorip  (or  bankers*  receipt]  for  twenty 
shares  in  this  Company,  numbered  1211  to  1230,  in  ex- 
change for  the  first  instalment  in  respect  thereof;  and 
I  hereby  undertake  to  giv*jKwh  further  receipt  or  dia- 
ohaige  as  may  be  reqaind  by  the  said  directors. 

(Name)  "  Hbnrt  Mdrbbli, 

( Addma)         41,  ThrwdinwdW^twet. 
«  No.  294." 

Thai  on  or  abont  the  Ist  Febmaiy,  IS47i  thQ  said 
Benry  Hnrrell  was  paid  the  sum  of  3f.  St.j  as  and  for 
the  second  and  final  Instalment  of  3s.  Sd.  upon  each  and 
erery  of  his  said  shares.  In  another  aifidavit  the  same 
gentleman  Bwore,  that  on  the  29th  October,  1846,  he 
produced  an  account  to  Mnrrell,  who,  after  reading  and 
eonsidering  the  same,  expressed  himself  satisfied  there- 
with, and  stated  to  deponent  that  he  should  send  his 
Bcrlp  to  the  secretary,  and  should  accept  the  amount 
pTOp<Aed  to  be  returned  as  the  balance  due  to  him  in 
respect  of  such'depomts.  The  account  so  rendered  stated, 
fliat  the  amount  received  on  deposits  of  2/.  16*.  and  in- 
tereat  was  34,fi]7'>  9t.  lOd.,  and  payments  to  the  amount 

81,7062.  69.  ed.,  among  ^ich  was  an  item  thus: — 
**  Commission  to  bankers  and  brokers,  mbeeUaneous 
office  expenses,"  &o.,  H9SI.  18f.,  and  leaving  a  badamw 
«f  2812/.  4*.  6d,  The  petitioner  filed  an  affidavit  in 
xeply  to  Hr.  Tyerman's^  denying  that  he  hod  ever  seen 
any  account,  And  atsting,  thdt  at  the  mefttthg  of  the 
7th  May,]846ithe  ^aiHuan  stated  that  the  number  of 
diares  applied  for  wa*  64,7fi6,  and  the  number  aHotted 
vaa  14,^;  and  thai  upon  tha  petitioner  inquiring  of 
the  chfiirmaB  why  the  icmaining  8413, 6nt  of  the  18,000 
into  which  the  Company  Was-  divided,  had  been  re- 
seired,  the  ehurman  4«wined  to  answer  the  question: 
and  that  the  peUtioner  beiiered  that  some  of  the  di- 
ndnrs  had  not  p«dd  the  4«p«nt8  oa  Uu»  rimrea  wludi 
UuT  allotted  to  etch  other. 

Ao/fnt  and  Btuiurgh  supported  tl^  petitt^n,  con* 
teudhig  that  this  Company  was  clearly  Within  the  pnr- 
view  d  the  act,  and  in  that  position  in  if  hich  the  Le- 
gislatnte  intended  to  afford  an  ine«pensiv«  mode  of  re- 
dress. Before  the  pAwiutt  of  the  act,  if  a  sharfeholder 
in  A  company  com^ained  of  fnmd  orinismananment 
on  the  put  of  the  direeton,  his  Only  remedy  was  by 
hill  in  equity,  oharglng  the  various  acttf  of  miscondnct 
i^tbe  direct<ffB,  and  pmylog' relief;  and  t4Mt;  ittasninch 
as,  under  the  provisions  of  the  aci  ^^e  redress 
might  ha  obtained  «  in  -a  miit,  a  petiitibner  efnlAtled 
to  sH  order  for  the  dissottition  and  wiridln^'Up  of  a 
conpany  he  were  in  a  positiMk  to  have  maintained 
axmt.  Thatthecompli^tof  thep^titiiHitowtiffthree- 
Mds— Fintj.thattUsOcRnpan^had  nem  hem  leffallr 
diaaolvBd,  aad  that,  entdeaoently,  Uie^  dire^ors  might, 
ataoy  Avtnn  period^  nviVe  the  nndei^kinig,  and  call 
tipoB  the  eOntffihatorieS'  fbr  tontHbotioto'  to  (he  elc- 
MKSta.  SeMndly,that'OUtof  ra^KK)  shams,  odW  1^,570 
bad  bean. paid  upont  and  that,  the  directors  amnitfibg, 
asthtey  did,  that  14,fi87«harM  only  had  been  allotted, 
although  ttu  applicatfioQs  J«r  thtrtea  attennted  to  64,786, 
the  afaarsboklBre;  who  had  paid  -thtfir^vpesita  were  eti- 
titldd.  to  knew  what  was  the  rsAsMfr  tlwre  were  3413 
duxes  unallotted  altDgether^  and  0013  upon  tvhiofa  no- 
thing had  ever  beon  paH-^^Uie  direetot«  had  nbVer  ren- 
dered an  aeeewit.aa  to  the  dispetnl  of  ^eee' shares,  nor 
of  the  diap«Al  of^  the  aibaie*aetually<vetelv6d,  beyond 
a  T^gM  statement  of  gross  sums  expended  fpl?  sur'- 
T^yan*  chaig«si  law  eiqun^  brokMv*  -wnthiaden,' 
&c.,whcdlyiniTOiMhed:  tbat,  if  the-trh(^«f  theilhaoree 
had  been  allotted  and  the  dapoilts  paid,  tiMra'woold 
have  been  16fi4Sl.  8*.  mdrtf  mouey  ajpf'^^l^ 
]«itimate  expenau^  to  the  relief  «f  ^MM»«ebtribntories 
who  had  actually  paid  their  deposHa;'  and  thkt  th» 
Uastar,  in  settling  tM  acconnti  as  betmin  tha  covitri- 


butories,  had  power  under  the  act  to  reacli  tUe  < 
accounts,  by  disallowing  to  them  tny  paymeob  < 
which  had  been  impn^eHy  made:  th&t,  if  <' 
were  not  made  upon  the  petition,  it  iroiild  e 
cloee  the  door  against  any  investigatlM  of  the  1 
of  the  directors,  except  "or  means  of  a  nit, ' 
contribniery  would,  ia  all  probability,  be  " 
attempt.  Thirdly^  that  no  means  exislMl,  en 
the  provieioai  of  the  aci,  far  sBforAg  ptyi 
allotteas  to  -wl]^m  sham  had  been  dbttelnd  1 
by  them,  hut  no  deponts  pud;  and  thttuiead 
contem^ted  an  administration  of  Ui«  eqmticB,t)«til 
the  eontnhutories,  and  that  It  wonld  Ve  bat  jostle*  j 
all  peisons  who  embarked  In  an  adrenturec^i" 
scriptlon  should  be  oompelled  to  contribuU  i 
towards  the  expenses.   The  apparent  snaUncai 
interest  of  the  petitioned  was  no  answer  to  the 
ftw  all  the  contributories  wonld^  !f^  older  %ati 
participate  in  the  advantage.   Tfait  petifiDifi^ 
nature  ought  t*^  be  1<>oked  Q|Kin,  sl^otufa  a 
terms  i^Kptebwd,  as  prescpitedby  oneonlcEaB' 
contributories,  in  the  same  manner  as  ab  admi 
salt  by  one  er^itor  oo  hehalf  6f  alltheotbiiiil 
filed  by  one  shartlralder  on  belolf  of  liD  tbe  < 
thecDmpattv;  uid'Umtif  Vhiiolmftitatfllttw^ 
of  thh  petmon^t'a  toteteat  maw  he  in  1 
filed  by  him  hiving  the  same  of^ecti  'tM'i 
ought  not  to  have  kny  ^-e^t  in  ttie  c 
the  petition.   With  M^otd  to  the  bift,  tfaH  < 
tioner  was  aware  of  tiie  noh^alltltineiit  dtA 
other  cireumstanies;  h^ore  he  rWelved  taAi  ^ 
oi  hts  deposit,  the  ansirer  «i»s*  thac^  alftMigb  m 
not  be  disposed  i<j  iTiibt£t}c  i^  ah  etpwidr 
traeted  suit  In  Chant^rv,  he  iUig;ht  neve 
willing  to  iwrtrt  hiq  rightt  In  thfl  ']— — ■ 
more  speedy  and  effectu^  mantaet  m 
andthefh^  hbd       tn  any  mahher,  1 
return^  biiifed  Ms  right  ttf  call  for  on  iceotottj 
th4liiiWft8Tipoh'*Mdi'hift' tave  up  higacrif't 
he  rii0«ad>f«ctive'''%n(^ JWtberanm  wiAil^ 
the  flnftl  *lt»tthefet  TJo  div^-*^  ' 

of  the  sci*p  SO'  giVen  yty;"*  snd/al**^ 
had  thought  fit  to  ckH  the  aectind"] 
a  final  ^viddAd,ihiR^  had  be^  no  ' 
oMowilif,  ntfr  conld  there  be  nntB'tfa«  i 
paid  i^ion  d?f  thti  16,000  shares,  ornie 
!n  as  nmch  thereof  iid  diiM  be'gotti^ , 
althoufcht-thd  lietitJttiiefA 'iffiflatit  ttaied    , , 
liwed  sen»j  orth^'dlr^titbrs  hiid  iMrt  [Udt^i 
n»deiiial  ef'th^  Mat^to«MHiid  iMieofliitdeltJ 
rectors ;  and  if  this  were  admitted,  then  the 
had  obmhiiUed'a  -ftA^S  tlpdii-tM  tadnholto] 
Companyi ''UtioA  Ihteie^Jfrtiunds,  thyr'^ta  " 
order «i**hfW  be  ihaide.'  '7' 

IhyS  tad'  ai'p^™  ^  ^  .^^^^^^^ ' 
the  ap^HesMirit'      ■  '   '  ,    ■  n  ■ 

H*»laflt'B«DeBi,  V:'C.^lM«iCoii*tiiy>if«ai«* 
ally  dieMIv^d-  dr  niH,  'i»  >ibstkl&ti^  »  ^  "jj 
has  fiW  yea4s'heen'''8iJ.'  'Thtrt  are  iio'oWiMMiW 
bilifiei^  as  I%ijden^attd,  Ahd  no  abttq, 
may  he  l*tanh«  Vy  Ihfe  dfrectdts  from  contnb 
de/osits 'fibw  Chti  sheirefaolders  who  Ksre  iiat; 
or  iMMHbttVed  th  i>e9t>kt  df  thidf  -sl 
view  this  crHit^n  thi^  MtKloil  '^f  ^ 
'  eDly'i»hj«M  (IT  ItliB  tretv^'I^  ^t  1 
^idereA  aat'bleWi-M^dtjv^  fdfliitti  < 

>  he  fa*t  niit-9^-m,'6rm  mmt£''' 

iira«u»iyiwHJefav^6th¥¥e&r  1017:11^1  . 

hitni'  'BtFMet^lcfd  H  tfMcf  tfae 
afinal  ditiditfdl        W  ' 
hfr  hhd'.aiiMtj^re^ed'Uiy  faieC'M 
befoM.'  I  dMlt^effttt"oh  fhia'] 
received  Si,  3d,  on  each  si 

notiw  tit-  ts- m^tam^imit' 

I,      1    .  •  tJ.  -1.' 
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:  Wing  sn^'tUing  to  do  with,  or;  aljowiDg  the 
t  bi  nude  Babservient  to,  such  a  pmpoae  as  this. 
f^Ii^B^^e  Jid^uf  thU  inquest,  I  mtut  be  nn- 
*ffW«l!9WW^<>»t  cost'' 

N  ,iru.-         -ii-  -.  ■    '  ■ 
I  HoDusvDRTir,  M  r«  TnB  Great  Western, 
,^T>  £asterk  Cousnv:s,  or  Ipswich  and 
()<r  fiLAiLn-Ar  CoiiPA.;rT.   Jam  29. 
pcm—Joint-Aoct  CoMpa'M  Whuling-up 

^     ,     ^i^ai^^onai' pireetors  of  a  Com- 
tprmnonailj/  rfffistered,  /or'tftndina'Up  the  A/- 
</t  t':(  Company,  the  Court  mttde  the  Order,  al~ 
§i  U  Kus  opposed  on  Btkfflfof  anther  Director, 
t  vu  the  petitioD  of  Bir.  Roger  Holiasworth  and 
1  MoUad/,  who,  in  the  prospectus  of  the  Coin- 
'  been  aanouncetl  as  two  ut'  tlie  proviBional 
!,  (a  body  consisting  of  i;JO  persons),  and 
[ioHcribed  for  and  obtained  201)  shares,  on 
hod  paid  20.'.  each  by  wav  of  deposit.  Tlic 
that  Mr.  PritcharJ,  wlio  was  one  of  tlic 
ojei^ors  of  Uie  ConipLiny.  wns  i-inployed  as 
j>lan«  and  sct-ci^n;,  nf  the  intended 
Tqv^ei^.^V  l^^^j  the  afFura  of  the 
A     #  pqblit;  meeting 
should  complete 
|mlons,and  book  of  reference  over  a  portion 
lioUnded  Une^  and  the  same  were  accordingly 
^MxM^PO^'^'^-        ^  special  meeting  of 
e^i]Dt^lUce  and  coniiuittue  of  direction, 
Ipecember,  104G,  it  was  resolved,  tliat  all 
DgSBhould  be  suspended.    Several  nK\  t- 
Pj^Qoiuaiittee  and  directoi-s  took  place  afU'r  the 
1846,  and  many  of  such  <liiL>ctui>  nnA 
jid.au^, subscribed  sums  of  money  for  the 
"Saigiog  the  claims  and  demands  Bf^ainst 
[ia^,^u<^  moniei  were  not  sufficient  to 
l.^^tiui.Dds.    Various  actions  were 
,       .  ,,  TfUit  meiabers  of  the  provisional 
jau  93^  action  b.^ugUt  by  Mr.  Barktr  agftinst 
W|  came  om  tor  trial  in  February  last,  wh«n 
(fcr214/.J0s.4*;.  was  found  for  the  plaintiff, 
tfttiUoaers  had  since  paid  that  sum,  together 
ie«ls  of  the  action,   AIj.  Pritthard  had  also 
Saa action  against  two  of  the  diitctora  of  the 
jind  there  were  numerofls  other  unsatitstied 
ttR  ihe  Company.    The.petitioB  prayed  the 
•oluUonand  winding-up  of  the  affairs  of  tlie 

(rill  support  of  the  petition,  slated,  tliut  llie 
,       d  i;u  contribution  from  tlie  otlier 
MtnmUteemeu  in  reject  of  the  sums  al- 
fiwS^S  ^f*»'h'Wd  tlwy 
itled  to  an  orao^nnder,  the  act. 

^,Jof_oiif  of  tbe/prpviMonal  direc- 
,  1  tion.— They  coiot^nded, ,  tliat,  aa 
«f  shareholders  liad  .:fnl3r:  rjaii4ered 
e  to^jjay  2s.  per  shara,.tnait  tiding  ^le 
lloted  by  uvi  fur  the  preliminary  expenses, 
wi4  paid  that  amount*  it  was  useless  to 
er  Iiff  winding-up  the  CoinpOiny,  for  no 
bfcojfe^ted  to  arranf^c  it»  affairs.    As  to 
conunlttee,  they  were  personally  liable 
had  dune  work  for,  or  siip[>Iicii  ^jouds  to, 
fyr.aflj' pftjflji^utB  they  might  make  they 

anni.  J —  jj^^lflit  the  fAh^T  members 

Bgtfl  tb«  Winding-up 

 ».*Wiiiattfy,Ue 

bnlHl^iMl^  petmon 

■■uud  aotbaYeftagb^  as  againat  others  equally 


liatilo  with  themselves  for  the  money  they  hare  paid 
on  the  verdict,  for  a  oontribtttioD  of  their  uiares  of  the 
money  so  [>aid.  There  ig  no  reason  why  the  order  asked 
\'Y  the  petttioo  should  not  be  made,  and  I  ebali  aeoord- 
iiigly  make  iL 


CASES  IN  BANKRUPTCY. 
Ex  parts  AmMSOH,  m  t6  Uoopn. — March  19. 
Act  of  Bankrupt^ — Absconding — Denial  to  Creditors. 
Tm  Partners,  vko  had  carried  on  Buairuss  and  resided 
tmether  at  a  particular  Placx^  being  in  embarrassed 
Circumstances,  dissolved  Partnership,  and  for  a  short 
Time  coidimuM  still  to  reside  together  at  the  same  Place, 
Afleric'ii'fs-  one  removed  to  another  Place  of  Residence, 
wlikh  h>:  did  nof  dtsclose,  but  directed  his  Letters  to  b4 
S'-iit  to  a  Post-office;  and  the  other  Partner  caUed  a 
^fcctiiif/  of  the  Creditors  of  the  late  Firm,  at  which  tht 
former  refused  to  attend,  out  his  Solicitor  did  so,  and  a 
Fial  Wits  issued  against  the  Two: — Held,  on  a  Petition 
to  annul  th«  IHat,  presented  Ig/  th«  Partnar  loAo  ha4 
su  /-(fused  iQ  attend  the  Meetii^,  that  ka  had  tut  com- 
mitted an      of  Santrapti^;.  astd  tk$  JFiai  eu  to  him 
wa$  annulUd,  Mf  without  C«^. 
The  petitioB  in  this  case  was  praseoted  by  filr.  Ralph. 
AddlsoD,  whioh,  after  setUng  Ibrth  the  <acts  sworn  to 
in  the  a^davits,  prayed  that  thefiatieBued  agiuoBt  him. 
and  his  late  partner,  Mr.  Charies  Saxon  Hooper,  dated 
the  Otii  January,  1840,  might  be  atmnlM,  oa  the 
ground  that  Uie  petitioner       uotcomaittad  an  act  of 
bank  ru  |>tcy ;  and  that  the  pBtltioning  erediior  ttightpay 
the  costs,    i'lie  facts,  as  tiiey  appeared  upoa  theamda- 
vit>,  wtrt',  that  Hooper  &  Addieon .carried  on  the  bara- 
ntv>s  oi  int^ruhante,  in  partuenUtip,  atNa,  23,  Lawrence 
i'uuntiiL'y-lime,.  from  January,  1643,  until  the  24th 
Aiigu:>t,  ilt'^  wheuihe  pastaei^ip  was  diasolred :  that 
the  partners  liad  lived  together  at.the  plaoe  of  buaineeB, 
and  on  the  Bth  DlccfBkber,  l&iZ,  Adaboa  quitted  the 
house,  and  TOtt  to  reside  in  Q»ebec*BtjrSBt,  where  ho 
had  previously  hired  a  bed-«oom  cMditionaUjr,  m  iti 
being  vacant  at  the  tim«  of  hie  requirii^  iti  that  his 
object  in  hiriog  the.  room  in  QMeb«c-«treet  was  to  li» 
near  and  board  with  bis  brother,  wike,  with  his  wife 
and  daughter,  were  in  lodgings  .ogai  tbat  street,  and 
witii  whom  Ik  intended  tO'retide^.upott  tlteir  obtaining 
suitable  apartateaUk:  that  in  the  diary  at^iM  oonntiiig- 
liouse  in  Lawrame  Fonntney-lane  du«ctions  were  len 
tlmt  ajiy  h'ttera  shf^uld  be  Mdreaaed  and  forwarded  to 
liini  at  .Ml'.  Ch^ws's,  (toat-flffica^  .Crawford-street,  Bty- 
anstun-sqiiare;  Addiswi'e  boetbeii  vns  well  known  to 
Mr.  Chews:  tbat  iOO,  the  let  Jutfuxj,  1840^  Addfasa. 
received  a  letter  from  Mr*  Xowse,  tke  petiUeniag  cw- 
ditor's  soliciftfiVp.daUid  the  SOtb  Qestmhcs^  im,  tMkm 
that  Hooper  tutdi  aonsuUed.hiioi  cn 'tbf  atata  of  faU- 
affairs,  and  tliat  hSft  (Seoper),  at^ng , upon Tdws^s ad- 
vice, had  instructcid  .hiv  toioaiL  aimeetiDg  of  thorn- 
ditoi-s  (jf  lloop«r&  Addison  OB  tbftSrd  Jiannarj,  e^iw« 
o'clock,  at  Towse'aiofilQSt  and.  be.wnita  tQ  apnise  Ad- 
dison of  the  satneyia  .ovderthat,  if  hejaJe^d,  he  niukt 
be  preiient  at  theaa««Ulig  t  .Addiifln.anerwavdaaanrMr. 
Tiiw^e,  a[id  told:  butt  that  thameeting  vrm  .not  called 
with  hi^  ( AddisQn'a)aaiHttMB|and  tthatiha  should  not 
attend:  that  Addison, accordingly  did  not  attend  the 
meeting,  but  his  soliiiHtor,  Mr- .Wren,  diid;  that  the 
meeting  was  qt^vnidd  to  .tUe'fitfa^  ini order  to  aaoertaia 
whether  AddlaMk- would iglve  ap  lo  the.cnditoM  the 
deed  of  disaolutleiMwUcb  ht  -^MliiMdi  to  do}  and  tint 
thereupon  ibwsB  d^ertiiiied.  hy  tihe,tiMditan  that  a  fiat 
should  be  isen^Aia^aiiistths  two;  .  Xhe  affidavit  of  ths 
housekeeper  at  ti^e  plaoe  of -bowness  ahe^nd  that  she 
had  no  knowledge  of  Addisoa'a  new  j^aceof  Tesidane& 
and  that  she  b»bev«d      alnsntod  himself  with  inteat 
to  delay  and  i^ffiA  hia.oreditors.   Several  persons,  cre- 
ditors, also  depMsd,  in  their  affidavits,  that,  on  ap^yiog 
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attiu  ^ac«  fonnflr  btuinass  of  the  fiim,  the  new  re- 
ridNwe  of  Addisoa  owid  not  be  asowtaiiMd.  Upon  the 
•videnoe  as  it  d:ood  befofe  the  oominiaBioner  (but  which 
bad  been  greatly  added  to)  he  had  ai^dioated,  and  the 
fiat  iasaed,  the  act  of  bankruptcy  aupporting  it  being 
the  alleged  denial  of  the  bankropt  to  creditor^  and  the 
absenting  himself  to  del^y  and  defeat  them. 

Sumu  and  J.  T.  Humphrey  appeared  for  the  petition. 

Boeot^  for  the  MoigBMB,  onpoMd  it.  JBv  fuU  Ben 
(1 JL,     &  De  G.  390}  was  oUed. 

Sbiobi  Bbvoi^  V.  C^Aie  the  n^ondents  anxiow 
lo  enmine  witneam  TirA  toco? 

Bacon  replied  in  the  negative. 

KxiaHs  Brdcs,  V.  C. — ^Aa  the  reipondents  decline  an 
anamination,  (and  if  they  had  not>  I  efaonld  hare 
•djtmnied  the  caae,  for  the  purpoae  of  enabling  them  to 
hwre  it),  I  am.  of  opLoiMii,  that,  upon  the  materialfi  be- 
far©  me,  I  am  bovna  to  say  that  an  act  of  bankruptcy 
haa  not  becti  ooomitted  by  this  gmtlcman.  The  fiat 
nut  be  ami  oiled  as  aguost  Hr.  AddiwD,  but  it  is  not 
AfiaMftcaUowiag  ODsta.  Much  is  now  beftm  the  Court 
4f  imfottwce  wmch  im  not  before  the  oomniia^iw. 


VICI^-CHAKCBIXOR  WIGRAlPS  COURT. 

Aa«ni:WBv.THK-EuTWff  UiaQir  itii|.wa.T  CoicPAifT. 
afercA ft,  %amd9A. 

Sailwag  Cpw0>at^~JppKcation  of  GapiUil^Dmwrer. 

J^«i  Aetpatied.in  lB4d,  a  Ompanjf  wtu  mgmwered  to 
.•WHdo  ^t  SMIiM^  /rom  CoUikster  to  fytwiok,  TWo 
mbufumt  jteUiterepattMliHVMJthffvAiektheCom- 
pmgrwMtmthtriied  iormw^JOOW.  and  100,00012.; 
tk4  faimv  far  tie  Pmrpoott  «f  th«  Aeta,  ^'tobeeonai- 
ihrod.mtJ>wt  ^Ute  gmsral  ik^l  nfthe  Compatif," 
wmd  thelaUer/iH'.the  Pur^uue       Completion  of  the 

'  Buikigh  Ra^oa^.  2%eee  Ante  were  mund  to  atabk 
ike  iMmaan/  to  mmf  ftta  IMb  to  BtuUti^  .emi  Har- 
vHekt  wUdk  Bremt^  were  lo  be  eooMed  in  Three 
Yean.  In  At^net,  1847,  it  mu  reooM,  at  a  Meet- 
ingef  tho.  J?irea»re  and  S^ar^iolderf,  that  the  aioee 
^moi^oi^horaioeihytkeXeeueofSeripCertificatety 
maOimff  the  ifeldm-^  on  the  let  ^antuyy,  lB49,to  be- 

■  nemoam^ielared  £^rAoUer^andtohagp  the  Option 
^  4onvettinff  Me  \fftmrantoed  Stoei  into  the  amerat 
Jm^-ef^  Cempnny.  InDeeeiaberjlB4S,theJ'lain- 

.)  poid  up  hit  UaHlitiet  on  One  Certificate 

•  for.  tieenty-jloe  Smeretf.  r^eeined  a  Promm  /rom  the 
jSeetetaty  of  the  Goemar^  that  Aejf  lAevld  V  roistered 

I  ^in  1^  Plamt^t  Niunoi  bm  Jitfdinff.that  l/te  JAneto 

■  Banealngdtmoifr^gr^en^,!and  belieeimfffhat  it  mu 
■  -  poeiponod  ind^nttef^  and  that  there  eeae  Uttlemore 

^am  Time,  atmeient  toeoetpiete  it,  he /tied  hit  BUl^ 
prMing  tlkatStoMtoe^xitien<^  Angvett  1847,  mieht  be 

•  eUamred  hindfiyh  (wHfw  ftr  an  Aeeemtt,  ana  for  a 
£^ar<tlion  Hot  the  Ajmtioatifin  ef  emgf  Part,  of  the 
tO^^fiOOl.  to  amrotker  Pnrpoeee  than  thoae  meattoned 

.  imtheJOekiUi^and  ffarviekAetewuldbeaBreaiA 
ef  TVtwt,  and.pretnm  on  lugunetfan.  Upon  De~ 
mnrrer  far  Want  aqm^i^ni  Want  ef  Pcmtiee — 
Betd^fint,  that,  ae  to  tike  aikgod  Jfitappkeation  f^the 
THiOfiOOL  railed  wider  the  ffadle^  Act,  the  Plaintiff' 

•  had  em  EfrntPfOfwhich  no  Voto  of  a  Ma^mtjf  of  the 
Shareholden^eetibi  deprive  him. 

Seeondfy,  that  the  Intereete  <f  the  Bolder  of  a  Ser^  Cerfi 
jloaftf,  atd  tkoee  ef  a  ShareMdetf  were  t^ot  e»  eoiifiiet- 
■mffoe  io  deprive  the  former  of  BeUef  mdera  BiU- 


»Hw^,  the  Acts  eomplained  of  were  Aa  Acte  of  the 
Diroetorty  ae  Repreeentalieee  ^the  OoeyMnyf,  and  that 
the  latter  were  properfy  made  Drfene^nte. 
I^mthh,  Aat  it  woe  not  neeeaearjf  for  the  Plaintiff  as 
the  PnrtHater  of  Scrip  Sharet,  to  mate  tho  Veetdor  of 
mwkShmreeo  Portp  to  the  Bill,  the  latter  hewing  been 


discharged  from  ant/ , 

Date  of  Registration. 

Tliis  bill  was  filed  by  the  plamtUF,  Mr,: 
(dost^iiliiiig  himself  as  Ine  proprietor  of  scrip) 
for     l\-v|><-tuiil  Six  i)er  Ccut.  Stot:k,  ia49," 
Eastoni  Uiiiuii  Itailvvay  Company,  anJalioofli 
perpL'tuul  stock),  on  behalf  of  IiiiDsvli'  aiw  all  otbvl 
proprii.-tors  of  tUe  like  scrip  ce9ftific4l£S  fur  tlH  j 
Stock  ill  the  said  ConiuoDy,  or  of  Jike  stock  in  tbei 
Company,  who  should  come  in  and  aeek  relief  i 
bnting  to  the  expense  of  the  suit,  otber  tbuj 
cept  certain  dfdeiulaotH,  wnom  he  named, 
Company  and  the  directors.   The  EaBt«mI 
way  Company  was  incorporated      u  Mt 
1844,  (7  &  8  Vict.  c.  &5),  whereby  they  wm 
ere<t  to  make  a  railway  from  CcMcheeter  tt 
Tlie  act  contained  the  usual  powers,  authorinogl 
recturs  to  iiiaiiage  and  superintend  ihe  afiaia 
ConijMTiy,  mako  .ind  ciif<'n'e  calls,  enter  into 
tl.u  ls  fnr  the  exocution  of  the  works,  purcbae  ]« 
give  eltect  to  the  resolutions  uf  tho  Conipjiijr,iliii( 
rally  exercise  all  tlif  jiowers  iif  the  Coiupanj, 
•Bch  mattei-saa  were  directed  to  be 
neral  meeting  of  the  Company.   It , 
the  prooeediugs  of  t|ie  directors 
the  coatrtdmMfmwio&'Of  W  _ 
oialiy  ewTCMd  .fir^thff.i^irppVB. 
year  (ia46>tlli»«*.M.«mwUd,  (8 
and  the  Company  wai  smpwiraqed  to  ruae  i 
for  the  purposes  of  the  undertaking.  B|1 
Vi<'t.  c.  t)7,  an  act  was  passed  for  making] 
from  the  P^fiteni  Union  Railway  at  Ij 
St.  Jvltnund's.    'J'his  aat  incorporated 
Cl(ui-5cs  Act  of  104-'>,    In  JltiG,  an  act  (9- 
fiJ!)  "MS  [tifised  fur  Diakintr  a  railway  fromflieM* 
Uiiiuii  Railway,  in  the  pjirifih  of  iientley,  to  ' 
•f  Haillciijh,  in  the  county  of  Sufiolk,  to  bei 
Eastern  Union  and  Uadleigi^  Juuctiou  BAit| 
the  Hune  jKtLr  wAB  JWfM  tWifKCt'tS  * 
ameiwIiiiK  th^  Ipwtoh  im  Buiy 
Railww  Afl  of  ;845>  and.  ttp  zotT 
lYorwion,  win  a  braneh  tbcrraxan. 
e.  1!*,  atlthorisi'd  the  sale  of  the  Easttin ---  . 
Hii'Ileigh  Junction  Railway  to  the  Eastern  Cnioi! 
way  ('tJiiipauy.    An  act  of  the  same 
was  pjinsed  for  amending  the  acts  relating  to  tofl 
wicli  and  Bury  St.  Edmund's  Railway  Conuaii* 
to  i  tiable  that  conijnmy  to  construct  a  »3w^P 
tbi'  Ipswich  and  liurv'St-  Edmund's  fiul«a|»4 
I|>swich,  to  Woodhndi^e.    By  the  10  &  H  VicLej! 
(1C47),  the  two  comMDies  {tlvoEastera  CdioiiW 
Irs'vich  and  Buv  St.  Edmund's)  wcreamwgM" 
TJiib  act  diesf^Ted.i^e  t^y-o  ev^^S  o'm^Vi*'* 
parate  bidiiBfu  ad^  'tj^mMrjamvonted  tlieiu  udac 
name.vfitbe  EaetemJ^Mn  Jw^^^^^ 
aiinlio^  ifeo  general.  40l^  r^M^^ompanios  ClanMM 
aotidation  Act)  to  the  .^t^lMiat^d  ^^^^hm 
was  represented  by  the  dkfctMaots.   The  bJl  M 
that  at  this  time  the  whole ,  of  tlw  Jine  sutbonH 


^3 


be  made  under  the  Colchester  and  IpawidvAc*,, 
a  stiiti;  completely  fit  for  trafllio,  and  irw  in  *  ' 
operation,  imder  the  provisions  of  the  aina'p 
aitd  iiiidtT  tlie  certificate  of  the  coinmifAionfOflftl 
ways.    Then  came  the.  act  (10&  II  VicL  c.  23i;iin 
wJiicli  the  phtiutift"  chiimeii  a  right  to  file  tlw  PM 
hill.   It  was  intituled  "  An  Act  to  einpowertheU* 
Union  Railway ,CoiBpwy,*o  make  a 
Eastern  Union  Bilaifagr,  a*  JianniDgtw*'  ^"Jt! 
with  Branches,  MKf  1)l%rn|fi)n'(>^ 
kn-'wn  by  the  naiae  of  flk^^fliitora  Un«>ii«*J 
wich  Railway  and  Pier  Act,  1847,"  «ii<l  '* 
that  it  nhouM  be  lawful  forthe Eastern  Union ftuw 
C-*iiii.;Lnv  to  raise,  "for  the  pw^'oscs     thu  atf.J^^ 
ditiMii  to'  the  capital  before  authoriwd  ti' 
in  additiem  to  any.  otiwr  4wn  wlfch  U» 
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ijlhtWwttoiiirf  to  nim  hy  aay  act  to  be  pamd  in 
it  tbn  aiMOB  of  Pmriiameiitj  a  fartlHr  warn  of  mo- 
ll^ MtaeMduig  200lOOM^  «oeh  capital,  tbenbjr  aa> 
AiMtDb»iaiwdytoM«auidmdaap*rt«fttM  geiW' 
'  lof  tLe  CompMy^mJ  to  be  auoject  to  theaanH 
~  \fUnffeets,  whf  tber  with  reference  to  the 
■ymrnt  of  calls,  or  forfeiture  ufshani 
i-payiiieiit,  is  if  it  had  been  p:irt  of  the  original 
,  except  as  to  the  amonat  of  tlic  shares,  the  Umce 
the  calls,  and  the  amount  of  the  calls.  The 
ationed  act,  (10  &  11  Vitt.  c.  l!t),  called  the 
Union  and  Iladleigh  JunLtiuii  Kiiil";iy 
184",  autbMris^  il  tlie  Com[>iiny  in  rrr.il.'  an  ad- 
lanmber  of  shares,  and  tu  burrow  nut  exceed- 
tha  muduwe  aad  completion  of  tka 
■  Baiiiay.  Theaetoftlwll&lZTiot. 
tOe  tioW 'tellW  completion  of  railwaya, 
'  iliBfall<lh»;ftBU'-yearly  meetinf,'  of  Uie 
jr.lieM  M  the  2Tat  Angus^  1&17,  ju^t  aftev  the 
these  several  acte^  the  directors  submitted  to 
liHRhoMfrs  a  general  report  in  writing,  whera^ 
flUoded  to  the  two  acfe  last  passed,  and  the  itdvaa- 
iBttly  to  arise  to  tlie  Company  from  carrying  en 
tto  Harwich,  and  urged  ui>oii  the  tiliarehoMeiB 
(time  in  coninicncing  it,  aa  it  was  to  be  viewed 
uudei-takinK-  Tliey  jiniiitiMl  out  the 
!  immeJiiitely  raising  a  sum  of  0(M),<HlOL  fi)T 
!ef  carry inij out  the  project;  and  they  dwA 
VtdvsDtages  that  woold  be  felt  throughout  the 
"  Dp  SMm^MM^  their  eapHaiiM  the  nu^ 
aett  arnffiBMnt:  The  report  of  the 
'jcDBtained  tln^- JM|t  mui  aheerWUioPB <*  It 
It  iniporttfib#M-19l«  CMilpany  (»  comfilato 
line  to  HarWliA  as  an  early  prriixl,  it  h 
ladrentogfe  sfaoiM  he  token  of  as  much  of 
I  season  as  poaaible  for  opening  ont  the  wot^iB, 
forwarding  arrangements  for  making  tI- 
FpWgress  in  the  ensuing  Bprinj?.  The  Harwich 
'»iE  th™  lie  ohtai  iicii  at  the  carlieMt  perind  ;  amd, 
ijliieoiisidered  tlmt  the  working  oxjicnsc  over'the 
Jnion  line  will  not  ho  ojiijictialtly  increaeed 
*t^)peat3  important  that  no  time  should  be 
taking  advantage  of  the  present  autumn, 
that  nearly  a  year  may  be  saved  in  gei- 
'oD.  IfrwrnaAnaeof 
rhtite  nwli  fbr  lettlBg 
txnmediat!dy  -Ukat  tit«  ground  a 
f&e  harrejjt."  The  fmnrtng  nsc^ion-  was 
m  the  direetors,  and  nnanimouBly  adopfed  by 
ii?  T— "  ResolvM,  that  for  the  purpose  of  eoa- 
fthE  branch  line  from  Msnninetree  to  Harwieb, 
■pmhaaing  the  Hadleigh  Railway,  under  two 
'PMed  m  the  last  session  of  Parliament,  the  dtne- 
'tfwthorisedto  raise,  between  the  date  hereof  mm! 
^^_Jarnaiy,  1849,  the  snms  of  'ZOi),<)(H)l.  aad 
and  to  grant  scrip  receipts  for  such  ainoMts 
a  lime  to  time  be  paid  up  in  i-enpect  of  BOefa 
«Bbicriber  of  20/.  and  upwitnlsehaU 
Htoat  he  may  snbscribe  for  in  ftaO; 
kipto  sbMIt  oMMe'tiie  heidw  thanofy 
1849,  i«  BeM«  «  ngiMered' than. 
UiriDti  Block,  fbr  the  amvnnt 
t'fin',  iud  paid  «p,  in  fuU  :  upon  whfeh 
^  -  -  a  Wnaianteed  dividend  of  O/.  per  Mat. 
fcfc  petpetaity,  and  have  the  option,  at  the 
P^V^MlItKH^ths,  within  five  yeai-s,  of  cunvert- 
M*pMieed  atoeif  into  the  i:i-iieriil  stiw'k  of  the 
Saras  having  been  raisi  il  irom  aubi-erH)eW, 
to  the  amount  of  2'.4,:>OOl.,  the  remaining 
'not  becoming  due  until  the  end  of  I!!-I8,  Mr. 
beeght,  previously  to  Janiiary,  Ift-li*,  two 
SficttEi,  respectively  numbered  "  lilW*  and 
ind  d%(MaMby  the  secretary  to  the  Com- 
^^^J  immmiMimiog  fbrm  :— "  Scrip 
^TMi#B||fttMi  8ta  per  Cent.  Stock,  UMB^ 


with  the  iaatalmento  in  eoaree  of  pi^mMot. 
Union  Act^  Eertem  Unioa  and  Harwich  BaUww  aai 
Pier  Act,  &utora  Unkm  and  Hadklch  Junction  itail- 
way(Sale?)Act,1844, 1845, 1846,  andl847.  StwikfiOOL 
The  holder  of  thia  eeitifieata,  having  naid  2601.  to  tha 
Eoiiwn  Umoa  Bailway  Goapany,  and.having  engaged 
to  make  a  further  payment  of  2601.  on  the  Slat  uy  of 
December,  1848,  under  an  allowance  of  diacount  from 
the  day  of  paymrat  to  tha  Ist  irf  Januavy,  l«40k  at  tha 
rato  of  6^.  per  cent,  per  annum,  to  any  <^  the  bank«a 
heceliiafter  ueutioned,  Tia.  Meesra.  Glynn  &  Co.,  and 
otbers,  will  be  mtitled  to  MXM.  atoefc  of  tha  aaid  Cma* 
pany,  and  to  be  regietered  aa  proprietov  thaiea^  oa 
tnlmment  snob  ebligatifns ;  moh  atoolc  to  bea* 
tweet  at  the  zato  of  91.  per  cent,  per  aanwu  iapeiya 
taity,  fnm  tha  let  day  of  January,  1949,  witlb  m 
optian  to  tha  proprietor,  at  any  tlflM  daring  frni  ytMB 
fkm  that  day,  to  ■tHteadoraMb  gvamAecdafiackd  lha 
Anudgaoaatad  Baatecn  Union  aad  Ipawidi  ani  Baqr 
Company,  and  such  dividenda  aa  ea^  gMial  atoak  may 
ba  entitled  to  thereafter,  Aa  tha  abova  pc^naanta-  an 
eqnatty  budiag  upon  tha  present  holder  aatd  hia  a^ 
eignaa,  if  parted  with,  a  ooaditioa  hareof  io,  thai,  la 
ease  of  &uaaa  of  any  oT  Qia  abova  paymento  Sa 
thirty  dm  after  tiie  sum  i«  payable^^  tha  hoUac 
shall  forfeit  his  right  to  a  guaranteed  interest,  aal 
ba  antitfed  ta  paattcipato  only  ia  divktanda  apa>aa<h 
moD^  SB  he  ahidl  Mva  paid  ap»  at  sach  rato  aa 
shall  ba  declared  aabsequently  to  tha  lat  d^y  of  J»- 
noazy,  1849,  upon  the  general  stock  of  the  CMtpa^.** 
On  the  lach  Jaaniry,  16^  tha  plaintifii  aa  ba  attagai 
aad  proTOd,  Waa  duly  aekaawfaAgdtahatha  yaaaiifag 
of  ttaa  Bcrip  ia  taepaot  «f  iba  Hanrieh  hiaaih  lia^ 
On  tha  Slid  June  fl»B«wtiv,  the  dhnelara  stated  t»  tha 
rfiareholdere.  In  their  lapMir  that  the  Havwieh  btaaak 
had  been  caatraeteAior;  that  aoato  of  the  watnriaie  far 
it  had  been  ^eady  placed  upon  tha  gRMad;  that'tha 
line  would  immediately  ba  eonstniotod;  ani  that  tha 
amount  remaiaiiig  to  he  paU  on  oalbr  aad  honwoA 
upon  fbbentTUes,  together  with  the  other  aaailabia 
aeeeto  «f  the  CempaaT,  made  up  tha  anm  of  amtOOdi, 
ap|4ioabIe  to  the  liqutdatloa  «i  ontatsadhit^  ciaima  fbr 
werfca  execatcd  prerioeKly  to  tha  oalla  Mhag  daa,aaJ 
fbr  tha  qpeiriBg  af  tha  llnee  fram  Iftirwtdi  and  Bav- 
wicfa.  In  Diwomfter  af  tha  aama  yaw,  tha  plilalM; 
haTiag  laeaivedliribnahttoaflUeb-lad  Uaa  tahdiawB 
that  the  Company  intended  to  uiM*|yui  tha  awaalsM— 
aftbaBhrwwhUaat*  aatadkfialto  period^  appM  to 
the  ^sfamaa  of  the  Company,  and  nqainiil  ah  aoi^i^ 
nation.  TbaefaairmaD,  in  •  letter  dated  ttaa  aia»Da- 
oember,  1848,  stated,  that  tha  delay  in  tha  'eomplatiaii 
of  the  Harwich  Una  bad  artaca  fram  anfaiaseaa  eauaaa; 
that  fe  was  tha  doty  ef  tha  diaectavs  to  asoMa<tiia- aah- 
acribera  a  lamimeiBtiTe  ratum  fat  ttmiv  iaveatmaat, 
*'witbaiitreferenoetoaBypaitiimlarlfala;"  that^a*  to 
the  afic]^  mfaailplieation  of  tha  faadk,  aay  uamplaiiit 
ou^t  to  be  addrsaaad  to  the  board  (tollactivdy ;  that  he 
had  noriTcd  a  notlca  ar  request  ftam  other  parttbathat 
ao  maney  diaaH  be  laM  eat  bpoa  the  Baawii^OTaay 
other  Uae,  until  that  to  Norwieh  waa  opened;  Uufche 
hopedh  howerar.  tiiat  tfac^plabitifrft  ameanafewitiadM 
CtnafaBTwaa  m  prograa,  aad  would  ahai^'bfr^pap- 
fbeted;  na^  andar  ciixmmstaa^whiah  had  aaeanad 
in  otiier  qauteta^  enn  he  (Che  ehainaanof  tha  Om^ 
pany)  could  not  urge  tha  eotlay  of  fauga  aneea  ot^  it 
was ftdly  arranged;  b^  that  nocArt  ahaaldbaapaad 
to  cmry  out  the  underUkiag.  On  the  27th  Daaem- 
ber  ft^wfag,  lir.  Bagahawe  reqhind  the  ahavea  to  be 
r^atered,  he,  at  that  time,  banding  to  the  aeeratary 
one  of  the  acrip  certificatoa  upaa  which  ha  had  paid  hta 
last  call  in  advance.  To  tUa  ^|dicstiea  tha-  asanteiy 
lent  the  foUewing  answer;— 

**  Eaatara  Untoa  R^Ivray,  London  Ofie^ 
**De«ember  S7,  M4& 
''Dan  St/— I  hsra  neaivad  a  aerip  oartifteata  of 
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twtnty-flvri  Atouy  Af^ptb(laM./td  be'  ngirt«ed  -In  the 
Mmt  of  John  B«bvmw»,  fia^^  of  DonMsoart,  Enut, 
and  for  wUilh  purpow  -a  new  eMttficate  rinll  b*  for*' 
VHded  to  your  aMrtss.     i  / 

"I  Aim,  Sir,  yonr  obeclMt  aervBnt, 

"jAMm  F.  Sivmmi)  Seentaiy.- 

.  •*  To  John  Bagshawe,  Esq.,  M.  P.** 

On  the  2Mh  of  the  Sara*  month  the  ptaintifF  Aled  the 
present  biD,  which  was  amendeil  on  tne  Slst  Jannay, 
in  the  present  year.'  The  bill,  in  snbststnce,  alleged 
that  the  rami  of800,000;.  and  100,000/.  vcre  not  U^le 
to  the  general  pnrpMee  of  the  Ganqumy,  Although  they 
vere  tnated  as  a  portion  of  the  genesal  oapita),  fot  the 
pnrpona  of  eiitHUii|r  holdm  of  sorip  eeraflcMa  md 
idiareB  to  attend  the  Company's  meetiiq^  and  to 
dse  all  A«  prifikSeS  <rf  sharehstdera ;  that  the  eom- 
pktion  nf  the'  Use  -to  Harwioh  -would  probably  take 
•more  than  three  yean,  and  that  this  penod  iromd  not 
ndnit  of  exfemdon  by  the  11  As  13  Veet.  cw  St  that  the 
coital  had'  been,  and  pMbablyiivould  b^  mki^plied 
from  Tts'la#fiil  parpoaear;  and  ttiat  tfae  intereats  of  the 
directors  were  printnpaUyicoauected  with,  the  line  to 
Norffioh.  It;pitqr0dtfaatthereBolntioao£the21atAni- 

Sat^lSdTj'mi^itbedaelandnrBled'and'biiidingon  the 
mpany  and  dfawttora^  as:a  ooBtraet  between  them  and 
tiie  pv^rietoAo?  tiNe'scriwocrtificateBandvff.  percent, 
perpetual  aloek,  aa  toitiie  apfUcatiauofianeknetrov- 
^tal;  thai  an  aBeemt«M|faMivia&en.of  <UieuDB  xb~ 
ceiTed  hflibi  (MfendaDtaoMcd  tU  Baatem  Union  and 
Harwidi  Raflwaty  and  PiifikVL,  18ff ,  andr  the  Bostafti 
Union  Bad'fiadMgh'ifiutaiitioB  aailw^  3^Aet,  lM7, 
«r  eitheiviBndtaflniB  applioetlonof  luehmn^'  that  if  H 
idiould  appear  the  diROtoTd  had  applied  . an;^por^(w  of 
nncii  8uma4q  ady  olher^tbrposea  than  those  mentionkt 
In  the  abore  aiitsi'  the'  CeUrt-wanld  dedaM-it^a  breaoh 
-of  trusty' and'ihat  the-diMotOTS'tnightrlR.  ddereed  p«v- 
aonally  to  nipIacB  the  «Bmfe>l»  tibe  mfedit  of  the  Cran- 
pany ;  that  the  Cenrt^bondd  declaim  thai  U  «anld<  ben 
'breach' of '  trust  to"fl|kpdy  any  pDrtionef  Cha  monHa  to 
atty  otf^e^-p^By>eoa;-alfdf^t^pf»yed  an 'injaBctieai  re- 
straining'tntMfniha  np^lytng4ny  pratienlof  themoiues 
alnady  raoaivedi  Ar  heteaftw  tmtn  Tdd^nndartiie 
•prnnn  «f  tbg wts; '.to -  aay '^hanpn^aaw  ^Dm  di- 
reatorannd'^he'eoRipanyodcninrraaito  tiiiB'-<hlU,  «pao 
*tbB'gr«ntidB  ef^  want  !ofii  eqnityi'iwanti  ef  Ititle-'itt  Ifae 
'fUntffil<andi3ibBHjcuideaii' :  i  :i- .    :<■  'i  "  ■'!-•. 

HWana  Hr>.-n  St  ~mniBl^^ia.i^pf»t  «f  the  do- 
mnmr.*— <n^'fdaintiff.iBr>meRlvia.  'pnnhaBA"ib'tfae 
majdcet^  of  eoaip  ceiiificatea^  wbschi  iwere  |irdp<teed  to  be 
dBsned  'nnde^^atfAhe-BDla'ofi^rBtfKaHiteiltj  and  wUah  dad 
not  i9Mitledia'B}dlabte[ief>  tlial'specffic;  aolipTDpttBtioti 
'Whfch  iaadfaghtfte  M'ost^iliBlfed  Wrdie  hiUi  ^Theibi}! 
ftib'tb  ahew^anr dBariiof'ftnqd^iar!Binf>-fTom-vhntn- 
•ftan  •ihlthrAu{ert]f>theicertifioatta.'>'(rhe  (Ji^eetiettiB, 
Hdiatiibrttbe.'whi^'ief'  Klfals'ikiiot'yenaEU-alaakt  and 
whethar^t^  jiaiadS^ ^m-m' nrojtrietorj ' Hm. ■  tearfbee 
irKh  it.  'Tfa«:4iiaGlortian-^^<tl  to  faave  an  IntMmt 
■oanfaary  t»  that  aC^  the  cfGodipany.  '  Heve^.tlie  prspria- 
itan  might  harea  ri^  toieompUinvhnt-ai^ime  meve 
^purahsMta  of  'sorip; ''iThfriCmBpany/haee  a  geneMl 
wear  ta  nimr  the  !ta«ney^  andiapeljirTlMitbfyplnse. 
■J^a  bctiweiB  the-peapietara'andilh*  diiacterB^  boesihlir 
-tile latter  migfaa  ha  ^ailtyiof-iniisapnlitatieB!  but  the 
pK^[««etDm  may  meet  toJmdrrow,  ana  declare  thehr  per- 
feot  i^Hagneaa  that.  'the'fBada'ahoBld  'be  so  fi.ppued. 
Than,  as  to  tha  ftam  of  ihts  bill,  the  itluBtiff;  and 
others  OB  whose  behaK  be  sacs,  are  members  of  a  cor- 
poration, and  the  matters  of  complaint  affeet  a  corpo- 
ration. Bat  it  does  not  aM>ear  that  the  corporation 
dia^wroT^  or  do  not  oonnnn,  those  matteis.  The 
plaintiff  is  a  mere  atraneer  to  the  corporation ;  he  has 
nothing  to  do  with  the  niareholders.  There  is  no  cer- 
tainty that  all  the  other  holders  of  this  partionlar  scrip 
take  the  Hame  view  as  the  plaintiff  of  these  aots  of  the 


dlrtdon.'  HaliaaBeii%ht  tnnpn8iika«hai^DM 
iHio  may  liai«  lan  fateteat'  In  camriur  tin'iulvwti 
Norwich.  ThbbUi,>if  stishdaable,  o^tabmU 
filed  in  the  namb  ef  the  oor^ionticab  -'Die  ad  «(  « 
dBpecteaa  onlyamonnta  to  apottpoumtaleftiM 
wleh  bnaxdi,  in  order  that  the  mote  elpennie  tel 
Yarmootfa  mB|^  be  teit  completedJ  ^pos  the  is 
out  npon  the  bill^the^are  doing  Dotfai^,batqip 
the  venera)  cajntnl  of  the  Company  in  a  taamiar ' 
in  tneir  indgment,  is  meat  for  the  bmett  of  the  j 
body  of  proprietora.  The  ^aintiff  veiRettnta 
which  are  iaoonaiatent,  nam^y,  of  a  anipfa 
and  that  af  a  afaarrfuAder.  A  remtend  ihanfa 
baa  all  the  rights  of  a  member  of  tfae'Gom^;  < 
are  conferred  bvtheCompaniaaClaaittr 
Aot,  but  serijAolder  is  ia  a  diflmut  p 
scrlpholder'is  a  foveigner  to  the  Compan j*.  [I  ^ 
V.  C. — I  do  not  see  how  the  ecripholder  aadtlai 
tered  shareholdet  differ  f6t  the  ^rposea 
the  object  «f  -which  is  to  prevmi  the  miaa 
the  fuiid.]!  The  scr^bcdder  is  nota  nc 
Company  until  hiscantrsot  Itas  beea  | 
gistsation,  bat  the  ahatehaldcir  is.  (i 
1  Phi  790;  rParvT.  Tfta  flroad  Anttiiill 

Or.  &  Ph.  1;  lii^lor  v.  AUmm/i  Uyi  S 
Ceiemm  ZKe  Butmi  Qaiiittmt  BaUmnC 
Beav.filt  ll.Jnr.  7«;^Mv«aT..»^M%lv 
809;  Fm-T.  JSmiMk,^  Bh^  461;  r 
Sfaerftsai,-fi'Hianb  SlSi  WJm.T^yi 
JaejSat  Jawt'r. 'TBa Onf^  Jft—i" i 
KUI9;  BUtmori'T.  SSm  GVaaNMdnUv^ 
pmny,  1  My.  &  K.  1A4  (  <  YtUa  t.  Tiu  Haii 
Ompm^i  ante,  p.  S49^  fibriA  n  GMimt^i 
Bep.480i  irattumV./MOiJ^,  lMyl«K.«lf1 
HarriM,  T.  &  R.  498;  Mreiin«  Ti  ^.r  " 
DoekCovmof^y  1«  Sim.  0r(u^  w. 
207;  €)hn2ij^  V.  Manchntm-mdSeitmi 
poHf,  3'Ras&>&My.>ttO).  '  i  '  • 
^•Sotiei$H^Gmma  snd  i^vd^'  ia  « 
rbilli>w,Tha defimdants  hhd mo  'pew^bf'. 
petal,  «K£tept  for  spedali^nnpolBea^'  andti 
mmt  he  nmUed  to  tfaoaa:- puiydsaa;  1 
Iw  the  hiU  is^  fimt)  thatithUOmpanyit^ 
^ingtwhidi'it  has:ilo  pofwcE>t«>do.aaUlJ 
and'rthh^  ittptta  the  tnia/idoMBtni(rtidB''iir 
lit-ia  attetau&ng  to  doiabnetfaihg  iwMeb  i 
AteBtoni'hM  nn  powae  to  do,  bittiriiiili^ii 
fied  iby  isoiyi  raaetia|c»of 'u^jofambsiiiifi 
would  be-paifccdy/il^lri^iBlSt  beEng'mthif 
.o£jtheIaete:  snd^'aecendiy,  tfantileite'if'tbe^ 
hadtbe  ipawert^do  iljit  hda'entsrei^hds  aefal 
«itfa<  penbna  w4io.are"noa>hdwehirii«i,'Ud  bav 
ibr^  thaia  aeonritiea,^npen  the  Isitfa  >qf  lAidi  m 
obtaiaedirom  tboae'sfaasehblden  odftaB'^M 
ney}  ani^ifaairhw  oo  dbtaritftid  itinsama!  of 
-pvoaoscarMnrm^^to'Mn-tiim  Abtoidui^ti 
iaith  wi  Wbiob  audi  inoMy -brasonblainsdrM* 
timt'iaiaifravdvpflai  iheTenoas«3thwbM«Mif 
.aeifaxB  han  «^n  pkor.  <  Asf^i.ifeiMaad^' 
•vi(itfdrtehhaTBiino^Big  to  do  witt  ftUs  eaN. 
GoBnAn^  jwore  fio  -beeoitae  faaoUrant,:  and,' I 
<  W<inibw-n^;  Aot,-  it  wietornebctapiy  to'btw ; 
flinMiOIderaian:iiutadmfent!:t»  hie«t  ^bab 
rthe  Gomplray^neitheri  the  plaintiff  nor  aqromrl 
of  ihia  steak:  w  scrip  tfBvdd  be  tailed  a|m  til 
good  any  sum -of  money  tto  meet  tfaoee  Unibttea' 
CompHiy  had  power  to  create  new  sbasca  or  t»< 
stook^ib  has  prefsnred  the  latttf.  Tim  is  a  mt 
of  the  whole  of  the  line;  the  mortgsgevan 
stockholdera.  The  stockholders  are  not  eatttM 
terfere  with  the  muiagement  of  the  line,  nor  are ja 
entitled  to  any  of  the  pnfita,  nor  liable  to  o*" 
debts.  Theinoorporatimof  thefonwratfsuito  tM 
last  aote  waa  merely  for  the  pnipoM  ef  the  una 
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bifMd>"olhvpiwp00M  of  tiMaet"  rttan  faosdcm 
faatk  Tie  Cmnfany  cosld  mt  go  to  Pirfiament 
wimkfiriaBtief  iJ»wtmi  Bime  from  Uannuigtree  to 
hndAt  taS  iiun  wply  it  iaf  -tW  lliie:iioiitMuplbt«d 
fttetrlpMlhaL  That  waDld  a fiand  opm the 
ttiEfctBiik  ISwMalntlan-of  the  mMliiie:«(tlie21it 
tig«t,lM7,TOtb»raetofthetill«.  It waiaaUl that 
L  plnaliff-had  tied  his  hands  bjr  becomlno'  repatered ; 
HlKliad  Boinniedany  deed  binding  hiowMf  to  the 
L  He  bad  prsvloQalT*  protested  againat  the 
l  of  the  capital  to  fhe  Norwich  line.  (T^r- 
WmMof,  1  M.  &  a.  80e;  2  Scoti,  N,R.  171; 
r  T.  Tkt  Grand  Jitedten  W«tgrV>orks  Compare,  2 
&  My.  #70;  H«g.  TTw  Eattem  Ckntntiet  Rail' 
hMT,  10  Add. &  £11. 531 ;  2  P. &  D.  648 ;  iKmA 
IworOfy  4  Q.  B.  Bep.  490;  3  &  D.  448; 
T.  repotted  m  Oow  on  Butanahipf 

.4M). 

28.— Sir  Jamb  Wjomm,  V.  C,  notr  gare 
I,  asd,  afWr  atactii^  the  ebjeota  of  the-aoit  and 
(tt  the  case  alleged'in  the  billv  «^d— The  hill 
I  iDtgatiDna  wluch  do  not  amount  to  tlib-t4faat 
B^haTe  finally  oAandMnl:  the  faiteotion  of 
iHarwioIlbtaneh';  bbt  tlmttbey  tiave^^ 
iMn  iddefiniidy,  wUh  a'^^ew  to  flie speedy 
lof  the.  Norwidi  Uns.   I  cannot  treat  the 
kmnaUjr  fi»  the  piaiBtiiF>  thto  that  The 
,  Vlhat  Vbe  diiectilrs,  ;b&ing  uaAbld  to  £Ad 
i^itd  tb -oonipMe^the  two  branolwi,  have 
Itpttisaf^Sly,  orhaftretnSjnBpUed,  the  "money 
Kthe^EoBieM  U^H>A^8^dHalSpich  Railway 

iariartheKiwiy  Uniefltod  Uadleigb  Junetien 

JU^  \r  •rittblo^iBg  (the  tdAw  t  itf  theT  'ednetnio- 
rl(onMtiiDe«^aiMf»rM]vqBeBliot  a^oiiaed 
rct^  o»  AbeV  oT  iKemA  >FUa  i»  dlaiMd  aa  11- 
ladOe^lfriiyer  i9»«h1it  the  200,aoOL  and  Ote 
Nt,  vUA^weie.  approptialed:  by  ihe  aot  tttspk- 

CMK} elite \iBteBded  to  Ve-A'^plief'  to^  Alotber, 
the  Companr  haveisiB  ri^f'tft-ap^Ly  thoae 
^tDtbrS(«wiiBH  iibd,  whieb  isA  line  Ooflstnicted 
tttaWj^diffarentaot.'  QThe-biU  pt^aAlMeotnit 
^qpUaatlDD  of^  4>q  'mpifies^  qndraeefcp  an  fn^oiK- 
I  the-Cpinpanjr  ftt>mt  ft  tmrapplJ^iBgiit. 
j:«taqcr«r  theiobisfctUiBsHvhicn^Saed  be«i 
lAaAainb  of  -  tliia'bttl>  Iitluiik'it  'figiVto  eoti- 

«Ipoint-<aC.laie[ufon^hiriir^e'^><*>^i^ 
'M-'Opinitaini^tdvert  Qpinitheaigbt of 
lyilbil^plyf  aity'  I)wM«tT  <af  luMir  gCDenl 
iding'fasi'partiof  :th«aa!thai  moaiea 'raised 
iHten^ftfie  &i:Mdl<A«l>-t*<tl|e4foMtnK- 
f fluiMoNriefa  line:  -  Tttoee-imobiaa  dedhukd 
rf'tld* 'general  faOKtaioi?  tbe'Ootn(pariy,!aBid 
ilo.belieaiB^ahd«'ttheifiai^cfaiAatVn'de- 
iB  'W'pailiiaf  tHc  Aefarri'WdeetBkimf  <tf  "t^he 
lUaiin  fiailmy  Go^lny^i '(Tbe  l.«^fliatQre 
dnghl^itfri^  thdb  the  applkhtlM  of  the 
'""ttibMi  thtf  aiie<&ide(fand:theicenBtrnetion'ef 
Fwoifca -OB  the/other  AAa,  shoriM  be  left  to 
IWatreMevvf  4)ie  <Oaaapaii^y  -IcbTing  'it  to 
■Ai*^  -fiiaft  inataBce^'-aiKl'  4*'  4  -general 
[■CttfrdttBilMldete  in  ^U'toeond^ittf  detaitaaiae 
bJuAnn^tndl'gtdep  tbe  works'  shenUlibedMte 
faiuul  eayttal'iapiAied^ias  vi  ieaaii.  of<'a 
Ijnintfthlpv'battthajMfpslafiureW  hl^bafra 
^itii|fatita  ttroridt^  that) tU«  «apitfllnrai8ed^ for 
"-"fW^MIsfioirfd  Mt'bf'applied.lt*  any  other 
safi  if  SHob  a; state- of  things  KKisted  as  t*  any 
^^jiftri  to  be  roiaed  imder  any  of  fiia'acts  1  have 
r^wwd,  the  applieatidn  Of  capital  so  appropriated 
other  thanthe  anectfte  purjiose  for  which  it  was 
"M*  be  n^wfnl.  This  apiiears  to  be  very 
US  case  with  leepeot  to-  the  100,000/.  raised 


aay  extrat^tene,  I  think  that  the  ptiuBtiff  In  this  case  has 
sfaewit  that  the  divactors  bare  misapplied,  or  about 
to  miaabply,  the  106,000/.  refetnd  to;  that  is,  nndac 
the  Hadleigh  Act.  Now,  aasambig  this  to  be  the  oaae, 
it  followa  that  no  wa^eri^of  the  sbaieboldera  however 
laige^  eeuld  saoolion  the  acfr-««  ^ngle  dissentient  voice 
wonld  frustrate  the  wishes  of  the  miuoritj^.  Indeed,  in 
strictness,  even  unanimity  itself  would  not  make  the 
aot  lawftiL  This  distinction,  as  it  appears  to  does 
not  tdce  the  case  out  of  Pon  v.  BmMti»t  wfaidi,  upon 
this  point,  I  apprehend,  did  ubt  go  former  than  tibis, 
namely^  that  if  the  aot  be  one  whioh  a  general  meetiaff 
ef  the  Company  conld  sanction,  there  the  Conrt  will 
not-~-where  the  aot  is  the  act  of  the  dlreetors  only — al" 
low  a  t)ill  to  be  filed  by  some  of'  the  sharahotdws,  on 
behalf  of  theauBlvee  and  otbem,  to  imbeadi  that  act, 
inasmaith  as  a  genanl  meeting  of  tiie  Company  might 
immediataly  have  given  vaHuty  to  that  m  which  the 
bill  eom|dahi&  l^an  the  manta^  thevefiaw,  I  tfaiidc 
the  demimer  Mast  ha  OMimled,  ■  Seaaa  obgaoUma 
were  tdun  to  the  frnme  of  the  hill;  and  thaas  re^ulfa 
much  conrideration.  ft  was  not  a^ed,  i  tlunk^bj 
the  defendaats,  that  tbe  praprietora  and'helders  of 
the  acrip  eertificatee  m  the  petpetoal  steck  had  niA 
ettch  an  interest  in  the  applinatum  of  the  capital  of  the 
Compuy  as  was  necessary-  to  entitlA  them  to  anstain  fe 
bill  properly  ftsmed,  in  order  to  prevent  a-aiaappUeaK 
tion  of  tite  eapttal  of  the  Coitarpany.  It  could  Dot  be 
so  aogued,  clearly,  beeanse  there  ms  aB  inohaate  riglw 
to  beeomd  general  Bbazebdiders;  laor  wA  it(argaed  tlm 
the  pibprielers  oS  TtgistCTed  derti&cates  lutd  &ot  a  ti- 
m^r  intertot;  but  it  Waa  said-lSiBt  the  ifttcMsts  of  the 
ptoj^etoR  and  hoMeis  af  'sorip  oeridfidatesj  and  tba  !»■ 
terms  ofths  pra^iatanbf -rogiafiredcertafioate^aaib- 
flieted  with  eadr«ther;  and  that,  ss  the  phintlffttni 
on  behalf  of  bvUi  elasBSBv  tiM'bill  cenkr  <iM»f>be  siia» 
ta^cdi  I  camiot  take  tiiait  vie#- af  ithe'caaai-fllie 
holder  erf  Scrip  has  an:  iaohoate  right,  to  heoame  a 
gisteredhoMerof  tkep^cnnalrtaak,  aad  itlsthe  iv- 
terrat  of  both  ttesses  in  taat  stbf  k  whioh  entHlei  Ibaih 
to  sae;  and  if  the  saipholder'  has.perfiMtned  'hiFoonds- 
tieDS'Op  to  ttaetiiBf  ot  fitiag  tha  btU,  tnsrd  is  no  soch 
eonfiKt  as  the  aignmfeat  saggeate.'  'Astaming  this  to  Ik 
the  cede,  and  sasmping  as  Arae  the  efaatges  an  the  1^ 
wijth  Nfdrande  tothe  nussbev  oftperaons  wfao  are  peo- 
prietorahad  holdesvof  ebrip^  and  whvaMphqprietoraof 
registered  certificates,  and  ths4  bne,  aA'laaMv  of  tha  t/b^ 
eomalalind'of  iaraltog^ther  iUi%a]^  Ithiak  (hecaee  Wone 
in  wn  i<di  a  ^eeaqn '  inttecatsdja  ttUB  n^lfrteaM  atodi  aav 
abe;4a  bdialf  of  hiMrff  aad.oihm?  'Ihat  1^  on  a  UH 
pfofMily  framed  Av^th^'trtn-poas.''  'AiiiotlHlriobjeotaeb 
iafcen  pn  t^te  pott  of  the  Cataipdiily  <was,  tbatitfaaiConi- 
pdt^>  dugltt  ttotfeo  be  ^a^aitty  to  thfe  eiiibl .  'That  applies 
to  tMdemarrer  oB  the^Bvlof  theCompany.  Thidi^ 
jeotien  i  havb'no  hcaatatatm  in  iiveim>lii^.<:Tha  aclaof 
the  dlfeotofa^  ef  which  Ae  -hill  OorojklaiaSa'itlere'thB  aeta 
of  the  dirsetora  asitlf e-irepffeaantatavea  bf  the  OonlpaiMr, 
and;  as  such,  wtere  the  ilets  of  the  Company'  itsdf.  The 
object  of 'the  snH  (amongst  diberlthlags)  is  ta  mstsaia 
tiie  Ooinpaay  frbm  dbing  tha  adts  caaHd^otd  of ;  and 
the  Compaay  would' aattmhotend,;  in -^nis  aait,  tin  less 
it  wIcterwtoBariT  a!M>t/'<to  %  iD'StS'torpanta'  ohaaaa- 
/ter.  .  Th»  frame  of  tlid  am t,  it  is  ladatitted,  Meeniing  to 
the 'rales  of  tfaaConrt^'is'tbe  tialfanfeaaB  of  bm^g  ttie 
CoiDp«i<)^,-iiii  a'  caaa  in- whiift  the  qucstioa  arises  ba- 
tweeU'SOBie  df  its  own  mehibdrs,'  wihetiur  that-wfaidi 
the  Otnapahy  is  abeut  teldo^  or  has  daney  Is  or  not  a 
hiwfol  act.  In  truth,  the  einly  regular  way  of  suing 
t^e  Company  is  as  a  coiporation.  Tlie  Court,  when  a 
diapnte  arises  between  tae  membera  of  the  Company, 
some  of  whom  wish  to  sue  it,  dissolves  the  Company 
into  its  integral  parts,  and  allows  some  of  ita  members 
to  sue  the  others ;  t>nt  still  it  is  the  Companv  against 
whom  the  question  is  raised.  I  do  not  think  uist  there 
ia  any  donM  <nr  qootion  upm  that  in  any  of  the  cases. 
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The  last  ol^ecUon  which  I  lued  to  notice  is  this — the 
plaintiff,  it  will  he  rememhered^  was  a  purchaser  of 
acrip  share^  and  the  objection  was,  that  the  vendors  of 
the  pIfuutiff*B  nnr^istered  shares  in  the  perpetual 
stock  of  the  Company  were  not  parties  to  the  suit. 
To  this  objection  Iwaa  at  one  time  disposed  to  yield; 
bat  looking  at  the  language  «f  the  resolution  of  the 
Slst  August,  1847*  the  form  of  the  certificate,  enti- 
tling the  original  holder  of  the  scriu  and  his  assignee 
to  the  benefit  of  the  right  which  the  certificate  con- 
fiffiL  and  looking  also  at  the  recognition  of  the  plain- 
tiff^ rights  by  the  Company,  and  the  acceptance 
of  the  pM^ment  of  his  calls,  I  udnk  th«  plUutlff  can 
Mflt^  this  bill  witiioat  making  the  Tendois  of  the 
icrip  DBrties  to  the  suit.  It  is  perfectly  tme,  as  was 
aicaea,  that  the  contract,  in  the  first  instance,  was  one 
hel  .ween  the  Company  ai^  the  original  anbscriber ;  but 
that  contract  g&re  the  orisinal  subscriber  a  right  to  be 
discharged  on  craneferring  his  scrip,  with  its  liabilities,  to 
another.  The  plaintiff  oecame  the  purchaser,  and  is 
noWy  on  the  allegation  of  tiie  blUi  the  lawful  holder  of 
the  scrip ;  and  ha  therefiare  became  entitled,  on  the  1st 
January',  1849,  (on  performing  the  condiaons  of  the 
certificate),  to  become  a  regie tered  shareholder;  and 
ibe  Compaiy,  being  bound  by  the  original  contract 
irith  the  Bcapholder,  cUscha^es  him  from  his  liabllUy 
In  favour,  of  tba.  assignee,,  which  the  plaintiff  ia^  and 
liavtn^,  by  its  recognition,  before  mentioned,  of  the 
plambff*s  right,  accepted^  him,  has  g^en  him  a  right 
U  sue  aa  between  himself  and  tne  Company:  and  thai, 
upon  the  allegations,  of  the  bill,  has  discharged  the 
Onginal  sori^holder  from  liability.  It  will  be  remem- 
bered, that,  m  all  these  cases,,  it  ie  much  too  bntod  a 

Eropoution  to  say,  that  a  debt  cannot  be  transferred  at 
LW.  A  debt  or  liability  may  be  transferred,  in  point 
of  &Gt,  where  there  are  three  persons  dealing  as  tiieee 
parties  did.  If  A.  owes  B.  a  certain  sum  money^ 
and  B.  owes  C,  and  C.  owes  A.,  those  three  persons 
meeting,  and  agreeing  that  they  will  settle  their  ac- 
counts, as  between  each  other,  and  that  the  one  who 
Ow«a  most  shall  pay  the  difference  to  the  one  who  is 
entitled  to  rsodTe  %  tiiat  payment  would,  in  law,  com- 
pletely discha:^  the  .other,  and  be  a  tntnafer  of  the 
debt.  This  h  nothing  mote  thaa  a  contract  made  h^ 
tween  a  Company  and  the  original  scripholder,  the 
latter  agreeing,  to  transfix  his  liabtU^,  and  the  Com- 
pany to  accept  the  transfereDce.  This  la  the  fbnn  df 
uese  instruments.  Then  this  transaction  takes  place; 
the  holder  of  the  scrip  goes  to  the  Company^  whidi  ae- 
ftaowledgee  his  right  to  it„  accepts  his  payment  of  the 
calls,  and  promises  to  register  his  shares,  or,  at  least,  un- 
^rtakes  to  do  so,  by  treating  him' as  a  scripholder.  t 
think  the  propiteition  Is  much  too  broad,  that  in  none 
of  these  casee  can  yon  avoid  ;Oie  necessity  of  making 
the  ori^nal  i^aldw  a  party. '  Xou  n^y  do  it  when 
tbw*  MS  bean  t)u(  aoit  of  drenitons  proeeeding  be- 
Israen  the  tline,raDd  where  the  ti$iuaotiDn  has  wm 
completed  bya  recognition  on  the  parliof  the  Company 
flf  the  right  of  the  original  seripholder  to  assign  his 
lerii^  and  diichaige  himsetf  from  liability.  I  think, 
UMrafore,  the  demurrere  muft  b«  overruled.  There  is 
CM  fbet  which  I  have  not  Aientiobed,  and  whieh  I 
cannot  help  thinking  Is  deserving  of  atttotion,  and 
thai  relates  Uy  the  oujesttoandsed^  the  demnmr  as 
te  parties.  This  bUl  was  filed  in  December ;  the  dtf- 
asnrrera  were  not  filed  until  February.  Thereftre,  the 
Kripholder.  the  planitiff,  had  actually  become  entitled 
to  have  his  shares  registered  upon  tlie  hooks  of  theConk- 
pany  at  the  time  when  the  demunen  were  filed.  The 
»!•  is,  in  general,  very  plain.  In  such  a  state  of  the 
Mss^  when  a  bill  is  filed,  and  where  time  alone  will 
von  a  change  in  the  rights  of  the  parties  it  may 
be  a  question  whether  that  dioold  affect  the  ridhita  m 
tiw  parties.  [Mr.  I^oatf.— A  w«  an  amendea  bilL] 
That  make*  thacaaafetaflvtroflgBr.  If  it  wan  anwnded 


after  the  let  Janoary,  1M9,  the  plaintiff  traghiutw 
stated,  in  the  amendment,  that  he  vai  a  nntm 
shareholder.  I  took  it  that  he  «u  not  itgutenl 
However,  X  think  there  Is  enough  vitboot  iL— JIsn 
rtrg  overruled. 


COURT  OF  QUEEirS  BENCH^IsnnTKn 

At  tite  l^rinff  Auitu  for  l^irmuhire  th  Fntmrn 
Muiei  for  Murder:  the  Trvdhe^m  Wi'  ^ 
tile  2ttf  Mar^,  tmd  too*  a^ownui  te  tit  ^ 
Da^  Bettaeen  Oae  tmd  fVo  tit  Afiimm 
Thttr$dii^  the  Jufjr  retired  to  eemndet  IMr  Fa' 
at  ElglU  6>  &e  Momiitg  of  tHdajy  tMt 
were  hvi^ltt  into  Courtt  and  tqm  dw  iWfi 
tiere  wot  no  Likdihood  of  tMr  agreae§yiit 
diecharged  Man,  and  remanded  the  Ptiim. 
9Mtg  tiie  Baeinesi  at  Shremdmnr  wa$ 
ComaUanois  had  been  ememed  In  i 
Cftuffte.  naPrUmet' tern  detained  in  U» 
00  CbUR^r  €huler  vmder  a  Wrnnmt  «f  0 
PyJueiieet  ef^Camtf,  wMAewtUdOat 
eharaed  with  JNrdw,  awJwswisaJiif  kirn  ft 
until  the  tiould  be  ddim^l^dneOmmif 
£Mdf  ipoM  an  Ajmitcatim  for  a  Writ  if 
Corjmt,  that  the  Warraut  fffCoemUmretmuiM 
JWee,  and  thtr^mOn  Piieen^  wm  mtum 
ie  dieeiarged,  ^ 

Beldi  aleoj  that  the  CftmnwifKM  jwtjlf rf  ^AHi 
ditdiarging4he,Airy, 

Saddled  had  obtained  a  rale  cdEqi  iM 
prosecutots  to  shew  eanse  why  a  writ  of  bdaMi 
ad  Bubjioendum  should  not  iwue,dirsetcdtatt^H 
of  the  g^l  at  Shrswabnry,  commaodiiig  higtrg 
up  the  b6dy  of  Hevcy  Catherine  Newtdn.  BiM 
from  ihe  affidavHa  on  whidi  thende  «si«btaisiNi 
at  the  lad  SpringAsdxssfbrtiieoeua^bfSikfh 
Coltman,  J.,  the  prisoner  was  indicted  f"!^^ 
Ann  If  ewton,  wd  was  arrairaed  upon  ihdk ' 
and  upon  her  amuigmncnt  pleaded-not 
commenced  sn  ih«  monmg  of  Wed: 
Bfiureh.  add  on  <h«  evening  of  that  day 
unto  the  ftUewIng  day,  when  the  ttisi 
with ;  and  between  the  houis  of  one  sndte^ 
temoon  of  Thnrsday,afier  the  leefnadjad^yi  ^ . 
up  the  case,  the  jory  retired  to  coaiUettliwiuHl: 
continued  in  the  costody  of  tiie  hdSS,  W 
they  were  commHted,  during  the  remMSfcrrf** 
and  the  whole  of  the  foDowing  night,  vitimt  Ml 
to  agiee  as  to  their  verdkt.  At  eight  Id  tha  mm 
Pridsy,  the  23rd  March,  Uie  jniy  wb» 
court,  and  were  adcOd  if  they  were  efieei.  T^' 
manofthajutyanawcred,  •*No,rfr.''  Thtjniip 
aald,  "TheUwrsM^thatTOBshaBbek^M 
tody."  Tbefonn^said,  "ICwrthBie  hooH 
hood  of  owf  agieeing."  Aimw  said,  "hvtmg 
for  us  to  agree;  waafe  pretty  neB^effW,*^ 
The  judge  then  said,  "Jn  that  can,  the  Maygwf 
o«n  do  is  to  dlscha^  yon ;  and  you  wilt,  n*'™'! 
dismissed.**  Thereupon  the  jnry  were  ^8A«?«2 
out  gl^'mg  any  verdict,  and  the  privner  wis  "^J^ 
It  farther  appeared,,  that  the  prisoner  wdiMqj 
tile  custody  of  the  gaoler  of  the  eoonty  S^iSS 
warrant  of  commitment  by  certain  3o5"V*  ^ 
rough  of  Bridgnorth,  in  the  eooafy  of  JS 
recited  that  she  was  charged  with  the  anuwjg 
Newton,  in  the  said  bonnigh,  and  «onini»"W 
nceive  tiie  said  Mercy  GatSerine Kewton mtohu " 
tody  ia  tin  said  eomanitt  g«tl,''aiidtbM«8iM7j' 
her  nnta  iha  AaU  be  thcBce  deUnMd  by  del  c«aV 

Sir  Min  Jereit,  A.  G.,  ( ITetdy  ««/^"2 
duvad  oiMfc— Tha  jodga  preaidiog  «  m  o"*"! 
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4ieharp  tlie  juv  if  he  is  aatisfieil  that  they  eaonot 
mtty  whether  tne  charge  involves  life  or  not.  In 
ieL &Sta^c  62,  829,  it  U  said,  "  If  they  will  in 
unit  trm,  1  thiok  that  the  justices  may  eet  nidi 
■kriatwiutter  as  atudlMoa  tothem  by  their  dls- 
ntioB  tsatuid  with  reason  and  eouelenoe,  oj  avrardioj: 
i  I  nev  iaqiMBt,  and  hy  setting  fine  npm  ^em  that 
iviW  fed, la  feftnlt,  or  oOMmiw.  M  tbcy  riiaU 
wok  best  by  thdr  discretion,  like  as  tiiey  may  do  if 
if  the  jttry  die  btfore  rerdiet,  or  tf  any  other  like 
*'  bit  in  that  behadf."  ICitMi^  J^It  is  a 
{Hitiea,  v^ether  the  j^dgf  baa  a  general 
I,  ervbetfier  be  has  p6wer  to  dbciM^  ^e 
heisxibfiged  to  go  on  to'tbe  BesA  town,  the 
bring  epraed  there.1  In'  Co;  Utt.  S27.  b., 
AjOT  Bwton  and  <»BYged%i  ease  of  life  or 
cumot  be  ^sehaiged  by  tiie  ■Owui,  or  any 
MtbeyengM  togiveavtrdiat.*'  Andfrlut. 
t»4hi  terns  eiftel.  «Nota,  per  H«lt,  C;J^  at 
imWukmSmaUtt  Mh  Nw.  16011,^  ft  case 
triad  bflim  hfan,  Th*  Kng  «,  Perirtiw, 
itins'<<he«plidaBof  aUtim  judges  «f  Eng- 
diMa  be*w«eit  th«n,  hoL  that  -Ib  capital 
joviaaBBet.Wwitlrdtartni,  tboagfa  iA«arties 
"^itjtt^&uBji  thatindrMbd  ea^anotca- 
«ay  Ite  wiftdrawA  if  boA-ptftitt  con- 
ottenria»;  an^  fUr^^tiui  is  aU  cItII 
0*  IterwIthdmntA  b«t  by  coBsant  of 
(OedMt*  >>.  Oi^ika,  C)tofb.'464, 400). 
tVucrm.  84,  it  is  reported,  tbM  *^iii-tke  cam 
i^aiaslwkRDwWannatiaii'Was  axhi- 
it  was  resolved  fay  ^Hi  tiie  inatioeSf 
ivty  be  chu^  andawom  inthe^aae 
le&QVD,  ajajror  may  be  withdcawn,  or 
iW>id[,cen&aiy  to  common  tTadit«uitwhic& 
hdd br manv  iMined in thelav,**  [Hsabo 
Bawk,P.  C./  W  CHTwood,  a  47,  »t  1,  p.  619, 
H1.3.  ln.£  Hsile  P.C,  c  41,p,  the  an- 
-^MitAtad  bv  Sir  Bdward  Coke,  is  jeieired  to; 
fidHnf  the  conicary  course  bath  foratong 
ti  NewgAtCf  and  nothing  is  iqore  ordv- 
the  juxy  swom,  and  ebuged  with  the 
M^erideoce.  giveta,  yet,  If  it  appears  to  the 
^MM  of  the  evidence  is^kejpt  back  or  taken 
pert  may  b«  a  Inller  diacorery,  and  the  of- 
as.mwrder  ov  hMr^axy,  and  thatthtf 
not.siifficinit  to  convict  l^e  pritoner, 
ifn^%g;reab  and  strong  suspicion  of  his 
-  .,  4ischar^  tbfi  bav  of  the  pri- 

mU*bixp.  tp  the  gabl  fcr  iwrtAer  avideops; 
""Hj^jt  hatli  Iwenpsactiaad  in  iiioat  cIsiOBits 
otherwise  manx  Jiotorious  mwderaand 


f  Vr*^;  /Af^  ooyi^  ^.Qfi  l^MTii  jyen- 
J«perfy,  the  ,jUtoniefrQeneraI.  olaimed 
i«  .mtb&wny  f^m  the  tnal  of  aa  Inlbmar 
or£xcheqjier,  if  he  found  the  evir 
but  I  do  not  think  t}iat  it  has 
[  Iw  tFenlyycara-j  It  hsA been  exercised 
fai4  before  J  ^ras  in  office.  AU  the 
rti  V-  -^^^  and  reidewed  in  porter's  C,  I*, 
\mJ<i^JF«SMouneg  cati,  whicLin  ftct, 
' ta.  ID).    In.  that  caae'  the  jndgoB 
!7^''thAi!  ^atitins;  tK«  rule  Ud  down  by 
to  Ik  a  good  general  rule,  yet  H  cannot  be 
~~f  nor  18  it  eissv  to  lay  do^  any  rule 
le  rule  cannot  bind  vhere  it  irould 


»-w^w  .  ,   

we proctediag  is  governed  must  be  the  same, 
g^°«  *«ge  ».  [CbfeWtfew.  There  is  a 
^^Mpartfcs  in  trials  for  Monies  and  misde- 


meanors; in  the  former  the  iiity  are  not  allowed  t« 
separate,  and  there  is  no  special  verdict.]  That  is  only 
because  there  can  be  no  consent.  The  strict  rule  is, 
that  the  jury  are  to  be  sent  by  the  sheriff  irith  Uke 
judges  to  the  next  cojan^;  and  their  verdict  maf 
oe  taken  in  a  foi^gn  conntiy.  (Bac.  Abr. "  Jurleat* 
G.,  p.  676).  [CMsniti^  J^In  irhat  way  b  the  db- 
creuon  of  the  judge  to  be  reviewed  Tl  Thejudgemay, 
by  law,  have  tne  discretion,  thongh  uere  is  no  mode  of 
reviewing  it.   If,  in  the  opinion  01  the  judge^  ons  of  thfl 

i'ury  is  too  iU  to  seor^  another  may  be  sworn  m  his  stea^ 
lut  that  opinion  cannot  be  reviewed.  Bo,  there  is  no 
mode  of  rsMng  on  the  record  a  question  as  to  the  admia- 
sibility  of  evi^nce  which  has  been  rejected.  lo  ConiBey 
and  Z^neh  v.  Seff^  in  error,  (7  Ir.  liaw  Bep.  149),  the 
jury  were  dischuged,  after  having  been  shot  up  nr  9 
considerable  time,  and  after  intimating  to  the  judge  that 
there  was  no  likelihood  of  their  agreeing ;  and,  upon 
the  prisoners  beiiw  indicted  agun  for  the  same  oflfencej^ 
thfy  pleaded  the  Jormer  trial;  and  upon  a  writ  of  error 
it  was  held,  by  three  of  the  judges  of  the  Qneen'i 
B«nc^  in  Ireland,  CiQmptoii,  J«  dissenting,  that  the 
judge  had  no  discntion  to  cUaebarg^  the  jury,  unless  I9 
a  case  of  evident  nscesrity. .  Suc]^  &  neeeasity  existed  1« 
this  case. 

^Tttdtf^Mem,  eontrav— The  only  e:$ceptionB  to  the  ndd 
l^d  down  in  Co.  Litt.  a27.'b.,  and  3  Inst.  110,  are  case* 
of  evident  necessity."  (4  Bl.  Com.  360).  The  tradi* 
tion  of  law  is  cited  in  Baa.  Abr.  ''Juries,'*  G.,  p.  ^S7t^t 
2  Hawk.  P.  C,  by  Curwood,  0. 4j,  a.  J,  p.  ©19;  Triali 
per  Pais,  c.  12,  p.  860;  Vm.  Abr,  «  TrHa,"  (X,  0.  ^ 
p.  338;  and  Hafo's  Sumniaiy,  ferdict,**  p.  267.  J& 
Sex  T.^S^r,  (Comb.  401),  a.  D..  1696,  vfuoh  Is  no| 
mentioned  in  Fostet's  Criminal  I^tw,  where  the  prt- 
soneiB  were  wrongly  indicted,  for  bnjKlanr,  Ward,  C. 
diraeted  the  Jury  to  acquit  them  of  Coat  uidictmeni|«n4 
that  they  Aould  be  mdictfl  anew;  hvt  Turton  anfl 
PoweD,  JJ.,  hdd,  tbat^if  they  were  acquitted  generally 
thev  could  not  be  |ndict£d  anew' for  the  same  fact,  ana 
said  the  wa^  was,  to  discharge  the  jury  of  them  upon  that 
indictment ;  "  and  so  it  nas  done,  though  Ward,  C. 
said  he  lisd  known  persons  indtcted  anew  after  a  genern 
acQtuttal  in  such  oaaes.  l^lrtoa  said  he  had  kdowis 
and  practised  the  contraiT."  A  noto  the  reporter 
follows,  in  which  he  doubb  whether  the  jury  could  be 
discharaed.  referring  to'  Co.  Vut.  227.  b.,  and  Trials  per 
Pais,  ^9;  "but,"  he  sdds,  •*  though  f«und  guilty  oi 
acquitted  upon  an  indictment  j^toriously  &ult^  — 


er,  r^oriea 

Chtdaiek  t.  JSMon  (Ctvth.  4#,,46S1,  to  which  It  t| 
said,  m  Foatoi's  p.  '^A'bfiX  t^tf  judges,  who  coa» 
--.^Jqjj^  ^^^^jj^  fHealso cited 

,.,  fcflJHj  Bum's  3"uat.,bvChltty,"Ja. 
rors,"p,972;  ZorJ  J)«fo*«erc>  ea«,  (II  St.Tr.662')j 
^ootwoQ^e  ctttct  (4  St.  Tr«  6*9)  J   In  Xinlodl'e  case. 


curredinopinioi),pai3iveryflttle  ^, 
I  ChitUCL.,,  fcflJHj  Bum's  3"uat.,bj 

,(4St.Tr.6*?,^ 
{Post.  C.  L.  18),  WrUht,  J.,  dissented ;  and  that  case  tB 
no  authority  a^nst  tne  ganeral'rule.  CCSjforirfy*,  J,— 
This  caee  is  not,  within  6  of  the  Habeas  Corpus  Ac^ 
31  Car.S,  c.  2.j  Thepriaoner  has  been  tried,  and  therefor^ 
U in ill^aJ custody..  In  j^cff. r.GouId.  (M. T., 4  Geo. 9, 
A.  x>.  17^,  not  reported^,  ufwn  referring  to  the  Ciwq- 
office,  where  there  is  an  entry  only  of  lhat  iJase,  it  ap- 
pears that  Uie  wi^  went  ixiUt  Dorsftahixe  to  bring  vjf 
(he  body  of  Gould,  The.Uloess  of  a  iurbr  is  an  impe- 
raUve  necessity;  and  necessltas  quoa  cogit  defendlt, 
gUa  T.  JStfworA,  E,  &  R.  224:  3  Camp.  207;  « 
Taunt.  809;  Bex  v.  Scatbert,  Xeach,  C.  C.  620).  Iq 
Hex  V.  Meadow,  (Post.  C.  1.  76),  Rex  v.  Steventon^ 
(Leach,  C.  C.  646),  and  Ii«x  t.  Street,  (2  C.  8c  1% 
413),  the  prisoner  was  taken  lit  during  the  trial.  It 
is  doubtful  whether  the  case  In  T.  Raym  ,  84,  was  a 
capital  forgery  at  common  law;  and  it  is  referred  to  {JX 
tiie  margin  of  2  Hawk.  P.  C,  by  Curwood,  c.  47,  s.  1, 
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p.  619,  M  an  authority,  that,  in  cases  of  an  inferior 
nature,  the  contrary  hath  been  adjudged.  In  Rex  r. 
Slotea  (6  C.  &  P.  151)  the  jury  were  discliarged  at 
Ute  instance  of  the  prisoner,  and  at  the  request  of  his 
counsel.  In  Reg.  v.  WardU  (C.  &  M.  647)  it  was 
discovered,  during  the  trial,  that  the  prisoner  had  a 
lelation  on  the  jury ;  hut  Erakine,  J.,  uter  consulting 
Tindal,  C.  J.,  was  of  opinion  tliat  he  had  no  power  to 
discharge  the  jury.  THe  also  cited  Reg.  v.  Wade^  (1 
Hoo.  C.  C.  86),  and  Bushe,  C.  J.,  aod  Torrens  and 
Perrin,  J  J.,  in  Convoatf  and  tyneh  v.  Reg.An  error,  (7 
If.  Law  Rep.  149,  156.  161,  1G2,  163).]  It  is  not 
material  to  conwder  whether  the  assizes  were  teroiW 
natad  or  not;  tiie  judge  has  not  diecretion  to  decide 
whether  the  time  for  whleh  the  jury  has  been  locked 
up  ia  reasonable.  The  justices  may  suffer  the  jnry  to 
mn  refreshment  for  a  tine,  to  see  whether  they  w91 
agree.  (Doct.  &  Stu.,  e.  52,  pp.  328,  329).  By  sect.  34 
of  Stat.  55  Geo.  8,  c  42,  whicn  introduced  trial  ju^ 
in  ciril  cases  into  Scotland,  it  is  enacted,  that,  if  the 
jury  do  not  wree  in  their  verdict  within  twelre  houi^ 
they  may  be  discharged  by  the  Court.  The  judge  can 
take  the  jury  with  him  round  the  circuit.  {Rex  Y. 
LmlgingkaMy  I  Vent.  97 ;  Morria  t.  Daviea,  3  C.  &  P. 
42e,and  n,(e),Ib.*)  {C^eridge,  J.—Suppose  the  judj^ 
remains  a  week,  there  is  no  evident  necessity  for  dis- 
cWging  the  jury  ■  the  commission  will  not  terminate 
till  the  Tiidge  feaves  the  town .  W  hen  does  the  necessity 
arisel  Yon  ssy  that  his  tiring  called  upon  to  dischar^ 
anotiwT  duty,  or  a  duty  in  the  adjoining  county,  is  not 
sneh  a  necesdty.]  There  must  be  a  pressiogurgency  to 
jostify  a  departure  &om  the  general  rule.  In  Rex  v. 
SktekU  (28  St.  Tr.  619,  646,  647)  the  point  was  not 
tdcen.  {Co^ridgey  3. — The  plea  to  a  second  indiet- 
nwnt  in  this  case  would  be  the  same  as  in  Comoay  and 
I^mk  T.  R^.y  in  error,  (7  Ir.  Law  Rep.  149).  PtH- 
Uton,  J. — l^ess  we  see  that  what  took  place  amounts 
to  an  acquittal,  how  does  the  writ  of  nat)ea3  corpus 
become  the  proper  remedy!  At  pommon  law,  that 
writ  is  not  a  matter  of  right,  but  of  discretion,  as  w^ 
decided  in  .0iuAen*«  oue,  (T.  Jones,  IS ;  ■Vaugh.136), 
and  frequently  in  this  court.')  In  3  BI.  Com.  133,  it  is 
aaiif  "  If  a  probable  ^und  be  shetrii  that  the  party  is 
impriaoned  without  juist  canoe,  and  therefore  hatn-  a 
right  to  be  delivered,  the  writ  of  halwas  corpus  is  tlfen 
a  writ  of  right."  A  party  may  rajsest  matter  which 
Donfeeeee  and  avoids  the  warrant.'  (me.  Abr.  H^btos 
Corpus,"  B.  10,  p.  135).  ' 

Iiord  Dbiwan,  C.  J, — Very  early  in  the  argument  I 
pat  the  question  which  was  last  adverted  to.  The 
party  was  aent  to  prison  on  a  warrant  of  justices,  com- 
mitting herfbr  trial  on  a  charge  of  fdony,  and  I  wished 
to  know  how  the  effect  of  that  warrant  ih  got  rid  of. 
The  answer  given  Is,  that  the  prisoner  been  pro- 
periy  pat  npMi  her  trial,  and  that  thejuiry  Were  impro- 
perly disctuttged,  and  therefots  that  tiSe  prisoner  Is 
now  entitled  to  be  dis6hBr«ed.-  I  ^o  net  tee  that  dtat 
fallows  as  a  matter  of  legal  and  lo^fcbl  reasoning:  the 
jury  may  have  been  ImpropeHy  dtechamd,  <u>dyet  the 
party  charg^  mar  be  properly  dettimed,  The'dis* 
chaiige  of  the  jary  is  not  an  acquittal ;  and"  there  Is  eIo- 
thlng  of  record  ^ich  the  prisoner  eotcH  plead  to  a  se- 
cond indiotmeAt,but«Alyandleged  improper  diSchftne 
of  the  jury  which  was  impannelled  to  try  her :  as  in  tne 
case  of  Conwfoy  and  I^neh  t.  Reg.^  io  error,  (7  \i.  Vsmt 
Rep.  149).  But  I  am  not  at  all  convinced  Aat  uiy- 
thing  more  is  to  be  inquired  into  than  whether  the  war- 
laot  of  commitment  is  in  force:  cUariy  It  is;  imd,Hf 
we  have  any  discretion  in  the  mt^ter,  we  ought  not 
to  discharge  the  prisoner  npon  this  ^plication,  bat  to 
nmand  her;  and  then  the  circumatances^  if  th<rf  aSbrd 


anr  answer,  may  be  pleaded,  and  m  Ute  qiM 
will  be  decided  aiter  solemn  cowdeiatioo.  Xi.  I 
;  dteston  properly  brought  before  us  the  dan^r  of 
!  take  or  caprice  in  the  esercise  of  a  dUcretioo 
'  judge  presiding  at  the  trial ;  and  he  urged  the ' 
sion  of  the  (Tourt  of  Queen's  Bench  in  IrI&u 
Oontoay  and  Lynch  v.  Rm.,  which  is  of  great 
thoritr,  and  in  which  the  majority  of  tlie  ( 
thought  that  the  circumstances  under  which  the 
were  discharged  in  that  case  did  not  amount  < 
evident  ncccKsit^'.  But  in  this  civ-f  ft^re  ttfif 
cuni-^taiR-es  whicli,  iiccoriling  to  many  ta.'*s  in. 
cou[itiy,  amount  to  an  evident  necessity.  It  lusl 
■aid  that  no  rale  bs  Uid  down  ^fon  this  Fubi 
but  I  think  It  is  a  lax  iSmjl>f  language  to  s&x 
must  be  roles,  though  0i«»must ' 
them.  Tlie  rule  caAnet "b^  laid  doini. 
irp"  al!  ciiflp?,  snine  of  them  unforeseet: 
Culty  is  to  (ietcriuine  wliettier  any  _ 
within  tlie  exception.  A  necessity  inustei 
to  justify  the  discharge  uf  tlie  jury  ;  iinil  thej 
presides  at  the  trial  must,  in  the  first  J)U< 
niy  <li«Tetinn  .xs  to  whether  the  necessity  i 
tliis  (.ase,  uikKt  circumstances  which  are  d . 
able  fmin  th^^c  in  ('-micay  and  Lyntk  v.  S^^^] 
in  iny  oijiiiioii,  justil'u'il  in  discharging  the  jiil 
evcn  iChc  was  not,  the  discharge  of  the  jury  i 
give  to  the  prisoner  a  right  to  be  dischi 
tlie  warrant  of  commitment  continues  In  : 

pATTtsoN,  J.-^This'b'dtfi  an  applicallwfj 
habeas  corpus  at  common  law,  it  If  pJOt  i 
matter  of  course,  but  only  upon  *6slk 
being  t^hewn  for  it.    Reasonable  grohnd 
Bumed  to  have  been  shewn  for  grantin^l 
U])un  the  Crown  cominff  in  aud  shewing 
much  the  same,  as  to  the  k-,;;:il  puiiiis,  as 
hail  issued,  am!  a  reliirn  h^d  l>een  made 
agivc  witli  my  J/jnl,  that,  to  entitle  the  fii 
be  (lisch.irpod,  tiie  custody  must  l>e  shew  '  _ 
lejjal,  and  thcvol'orc  thai  the  origitiii!  wjirrant  <»f ' 
mitiucnt  is  spent,  and  the  prisoner  can  ns  IcffjCe 
detained  lecallT.   NoWj  there  has  been  in  tiiii  i 
no  trial,  resultW  in  k  verdict,  to  establish  eiwrl 
guilt  or  innocence  of  the  piUonier;  tai  »  l 
stand  there  was" no  ffeah  coinmltnient,  tlimIc«iM 

Sroperly  in  custody.  Supposing  I  saw  crrttnMw 
oubt  whether  the  judge  was  right  iu  disclurgflHl 
jury, still  the  prisoner  is  not  in  suchillegrd  enitoJyj 
justiFy  her  discharge.  But  I  am  of  opinion  tl  at 
was  uothiu:;  wronij  in  the  course  pursued  l*j  tt";^? 
judj;c  at  the  trial.  The  facts  of  this  ca3e_go 
tiian  those  in  C'-iitCJij  and  Lyiich  v.Reg.fMit 
Ir.  Law  Ucj).  UH).  The  roi.lication  to  the 
that  case  .fhcwed  that  tlie  jury  were  discharged' 
tlie  lajpso  of  nnich  Tiiore  tlian  sutlicient  anJ  rt:ii08 
time  for  enabling  them  to  consider  and  fully  aa 
rate  upon  their  verdict:"  there  wu,  noUiir"  " 
Here  the  huiOri^'fitBtiirewAury  irti '--'''^ 
jadge  had  no  mote  to  do  than  to  \ 
indictment  agaiiist  ihia  prisoner, 
^remained  there  till  one  of  the  jurortfl 
there  w;is  what  is  called  an  evident  He 
ch 
hi 


*  As  to  etrrjingttiejarj' about  in  carta  tflltber  have  agreed, 
■SB  19  Ass.,  p.  6i  41  Asi.,  b.  U,  referred  to  bv  Amos,  note  to 
VbrtdeUL.  AD|il^.,  p.9^  '  <  • 


events  the  same  question  Wt^uld  have  arjjen,  VO.^ 
ther  tliere  w;is  an  evidout  necessity.    ^\  lien  it*  " 
Was  called  upon  to  go  to  the  next  coanty ' 
the  business  of  the  as?izes  there,  and  the™ 
mained  in  deliberation  so  long  tiiflt  all 
agrcoiiiq:  in  a  verdict  was  at  an  end,  I  ca 
btlii  r  course  he  could  Jiijive  taken  th»Ii  t^- 
cbarging  the  jary'.'''  B4he discharge  had  oafiw 
b^inning,  or  even  at  the  niddl^  of  the  w 
upon  the  notion  that  a  icaBonabU  Una  hid  Blif«4 1 
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'  Koali  Ime  come  within  Conwaj/aml  Lynch  v.  Reij, 
Itheadfiitioiinl  fact,  tliat  tlie  jiniu'i;  was  about  to  iIl- 
1  {o  the  next  county,  liriiti;^  it  u  itliin  /iV.i'  v.  .S'///.  /.('.>■, 
"  .Tr.6J9,  C-iO.  *;47),  wlu  re  the  jury,  h;ivini,' 
up  nearly  twfnty-fotir  lioiirs,  worii  lijscliaj-L'i'd, 
* pris-iDer was  remanded  for  trial  at  the  n<;xt  bit- 
rOie  commission ;  and,  upon  the  triiil  coming  on 
tstliDg,  the  objection  to  the  legality  of  a  second 
~inKi)ti(tned;  but  the  prisoner  was  nitimately 
,  and  therefore  the  point  was  not  further  dis- 
[UD  of  opinion,  that,  in  this  as  in  that  case, 
i  necessity,  which  it  is  admitted  is  a  justifica- 
f'discharging  the  jury,  had  arisen. 

QE,  J.— I  am  of  the  same  opinion.    It  imist 
kOD  the  statement  of  counsel,  and  on  the  affida- 
Jttie  prisoner  was  committed,  by  a  warrant  of 
"upon  a  cliiuxe  of  felony,  and  therefore  is  e-c- 
3Dt  of  iIk'  earlier  sections  of  the  IIa>i(  as  (.'oi-piis 
tCsr.  -2,  c.  2;  and  suffit-ient  time  has  not  clait^ed 
^herwithb  sect.  7;  and  therefore  this  writ  is 
onmion  law.    In  aobwer  to  tlie  rule,  tlicre 
of  commitment,  and,  unless  something 
which' Us  foTce  is  spent,  the  prisoner 
Jt  W  that  the  circum- 

(bh  jiiiy  were  discharged  do  not 
evident  necessity.  Those  terms  have 
ibftndby  high  authority;  but,  if  they 
'strictly,  tlie  authorities  do  not  war- 
rtheir  fuU  extent.  The  cases  .-^Ik  w  that 
t  not  sfrictly  amounting;  to  such  nuct-s- 
■y  dischai^g*:  of  the  jury.  1  tliiiik  that 
ion  in  these  cases  is,  as  it  is  laid  down 
_  ill  A'l'ft/'f/r'^  case,  whether,  all  things  coii- 
ithejadge  who  presided  at  tlie  trial  ('xiri-i>ud 
^■&CTeU«ii,Iadi»charping  the  iiu-v.  'J'hu  Tai-ts 
f^Ov  leave  no  doubt  that  there"  wa^  reasun- 
for  the  jury  to  form  their  opinion  upon 
|« innocence  of  the  prisoner  ;  and,  upon  their 
ngtt  into  couit  on  the  Friday  lunrnini:, 
.  rence  was,  according  to  their  own  oi  inion, 
dJsHe.  That  was  the  last  morning  of  the  as- 
ISirewstfury,  and  all  the  other  business  of  the 
I  lire  was  finished,  and  the  duty  of  the  judge 
lUm  to  arollier  county.  It  is,  indeed,  said,  that 
Itlttduiyof  the  judge  to  take  the  jury  to  the 
Trfthe  county  ;  t.ut,  if  it  he  conceded  that  he 
[  Jiscliargi.' J  th*Tn  there,  it  cannot  be  said  to 
per  txorrise  of  his  discretion  to  tlischarfro 
:  going  through  that  form.  Tliis  case  is 
the  decision  of  the  judges  of  the  Court 
nph  in  Ireland  :  -  circumstances  were 
l^oase  T^hich  are  piesent  here,  and  the 
(iruHHed  upori  by  eomeof  those  judges. 
I  io,  that  the  discharge  of  the  jury  is 
tweretlon,  it  is  hnjjortant  that  it  shoui<3  he 
bdncnasion  and  rev^i^^>rliich  it  has  received 

►     T  am  also  of  opinion  that  the  rule  should 
gtd.   The  only  question  is,  what  i^  the  uiean- 
[tenns  "evident  necessity,"  when  the  rule  is  laid 
FFoeter,  that  the  jvid,L,'e  may  discharge  the  jury 
[WUin  circumstances,  and  that  the  dischargiiij;  of 
nnder  such  circuin stances  will  not  operate  so 
srge  the  pri3on,er  from  any  future  trial  for 
iofftnce.    It  »|fffi!>l^,,tQ jpte  that  those  terms 
an  absolHlB'^  maJimW  (o  take  any  other 

VbQt  oiiiy^^eed.jsa'  a^.Jjigt^^degree,  to  ^ke  that 
■  m  tlie  judge  is,  uiiei^  (ase,  to  decide  whe- 
i facts  constitute  such  need.    I  doubt  whether 
rtion  of  the  judge  is  to  be  reviewed  in  this  way  ; 
J,  '    I  agree  that  the  facts  which  occurred  in  this 
^^ted  to  that  degree  of  need  which  affords  a 

SdJ  };  vvlill»M  Off?  *>,  :l    '  - 


SITTINGS  IN  BANC  AFTER  TRINITY  TERM. 
Bath  v.  Paitk. — June  22. 

LetuAoid PtmBrtjf  wot  iequeaOedto  A.  yhr  Lifis.IU- 
Momdar  to  tkfandmU.  Fifteen  Years  after  the  Death 
o/A.t  the  Executor  paid  the  Lega^  ^>utjf,  including 
that  on  the  Rents  vAtcA  had  accrued  since  the  Death  of 
A.: — ffeklf  that  he  was  aititled  to  recover  the  Amount 
Defendant  in  an  Action  for  Mon^  paid. 

Where  a  MuZe  Nitifitr  redudna  the  Damages  it  jfranted. 
Execution  should  be  stayed  oiJjriH  reject  tftieAmoimt 
mentioned  in  the  Rule. 

AsBumpdt  for  nwuy  pud  for  tbe  use  of  the  d»- 
fondant.  Flea,  non  asaianput.  .  On  the  trial,  before 
Rolfe,  B.,  at  the  Summer  Aasioes  for  Stafford^ire,  in 
1848,  it  appeared  that  the  plaintiff  was  sarrivUg  exe- 
cutor of  Robert  Ketchell,  who.  by  hiawill,  bequeathed 
a  leasehold  estate  to  his  wife  ior  life,  and  after  her  de- 
cease, to  the  defendant.  Upon  tde -deatb  of  the  testa* 
tor,  in  I831»  his  wife  en  tared  into  possesion;  and  at 
her  death,  in  1832,  tha  defendant  entered  into  poesea- 
sion,  and  reosivad  the  roit^  which  wen  eatanatad  at 
80/.  per  annnm,  until  1837|  whenhe  aoU  «h«'«tata  for 
4€0/.  In  April,  1848,  the  dafendant  waa  ap^ied  to  by 
the  Legacy  Duty-office  for  payment  of  the  IsMcy 
duty;  ajod,  according  to  tberules  of  ohargingk^aoy  duty 
at  the  SUunp^offioe,  he  .vas  also  requinad  to  pay  duty 
on  the  renta  which  had  accrued  in  the  intarval  since  the 
death  of  the  tenant  for  life.  Tha  action  was  broaght 
to  recover  the  anwunt  sa  p<ud,  tt  was  objected  for 
the  defendant,  first,  that,  by  aect.  6,  of  staU  36  Geo.  3, 
c.  £2,  the  Imcy  duty  became  .a  debt  to  the  Crown, 
due  jointly  u-om  the  executor  and  the  IcKatee;  se- 
condly, that  the  action  would  not  Ue  for  tha  exceai^ 
inasmuch  as  the  exectttqr  cqnld  noi  naka  his  o vn  lachea 
the  ground  of  an  implied  promise..  Xha  laamed  Judge 
oTeiTuled  the  objection^  but  xsaorvad  leanre  toimore  to 
enter  a  Tcrdict  for  th?  defendant,  or  .  to  rednce  the 
amount  of  damages  by  45/.^  being  the  amouDt  of  the 
duty,  which  was  10/.  per  cent.,  upon  the  rents  f«r  the 
fifteen  year^  if  the  Cof  rt  should  be  of  opinion  that 
the  excess  was  not  recorexable.  A  verdict  waa  givea 
for  the  plaintiff  %  ML  In  theioHoiring.  MiehawaaM . 
Term,  (Not.  7), 

Keating  moved  accord  ingly.r-fu^t,  there  waa  no 
evidence  of  aqy  account  sa^  .by  .the  QvefutoT  to  the 
Stamp-office ;  nor  was  any  reason  given  why  he  had 
not  paid  the  duty,  wbich,  he  bound,  to  retain  and 
to  pay  within  four  ^ears.  By  sect.  9  of  atat.  36  Oeo. 
3,  c.  62,  the  duty,  ;f  not  patdy^b^coBMs  ft  ^bt  ta  the 
Crown,  both  of.  the  sxeputof.  of.  %he  l^aAoe; 
therefore,  there  cannot  an<unp4fed  proHMSf)  m  the  , 
legatee  to  reray  the  axnuintto.tlw  expcvtw*  -Salsa  t. 
Freeman  (4  B.  Moo.  31  j  7  B.  &,3eQ)cHUf9it{}e|Stm- 
ported,  though  recc^miBad  'v\Stow\T.  J^ea)mp<frtt  (6  B* 
&  Adol.  3fi0, 366;  2  N.ef.  &  M.  8a6„8i3),  Secondly, 
legacy  duty  was  payable  upon  the  rents,  only  up  to  the 
time  when  theexecutor  ought  to  have  delivered  his  ac- 
count to  the  Slanip-otlice.  (The  AUonyy-Gmeral  v. 
Zorrf  Qeorge  Ccvcndish,  WiglUw.  U2).  lu  Thinnus  v. 
Montgomsrj/t  Russ.  502),  the  legacies  weie.  auuis  of 
money  to  be  produced  by  the  sale  of  GfiuiilwneWb- 

stock.  I  1  .    ■  .  . 

Thb  Codrt  graiit^  «  rule  j^i  for  .x^educing  the 
damages,  and  braerefi,  tW»  Mi  tbe  mgayitlnw,  proceed- 
ings be  stayed. 

fViateley  and  Jftftt/e  now  sbj^wed- causes — In  Wil- 
liams on  Executors,  p.  iS77i  4th  ed>j  it. is  laid  ^own, 
that  "the  duty  must  be;p^jd  on  tba  accruing  profit! 
and  income  of  the.  efiWu  of  the  deceased,  &om  the 
time  of  his  death  to  that  of  delivering  and  offering  to 
pay  the  duty  at  the  Stamp-ioffice."  By  virtue  of  the 
st^p  laws,  only  a  certain  part  of  ereiy.  legacy  belonga 
to  the  legatee,  depending  in  its  amount  upon  the  dc> 
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gree  of  reJatioiMlup  of  the  kgatee  to  the  testator,  [^ti^y 
cited  ThomoM  T.  Monb/omery  (3  Rius.  £02)  and  Doe  a. 
Hiehardt,  (10  H.  B.  Rep.  l76;  11  Jnr.  609).] 

Ktatingt  eontra. — The  payment  of  the  excen  is  a 
|)eym«nt  in  the  nature  of  a  penalty  Imposed  upon  the 
executor  br  the  Le^fllatore,  and,  therefore,  is  not  k- 
eorerable  in  an  aetion  for  money  paid.  By  sect.  28 
of  Stat.  36  Geo.  8,  an  exeeator,  who  pays  a  legacy 
fvithont  taking  a  receipt  for  payment  oi  the  legacy 
duty,  is  liable  to  a  penalty  of  101.  per  cent. :  and  ft 
would  be  QOBtruir  to  tfaa  policy  of  Uie  act  to  allow  him 
to  recover  it  in  tnis  action  after  he  had  been  gnilfy  of 
laohea  for  fifteen  yeats.  [{Msr<4»,  J.— This  per 
oeni.  is  not  a  panuty,  thoqgb  it  u  the  exact  amoant 
fif  the  penodty  pieaonbad  by  aeot.  88.  ?%e  Btamp-ofice 
lus  eUoted  to  take  the  per  cent,  as  legacy  doty, 
wd  has  not  txeatod  the  exeeatw  as  a  tuct'fiMKr.] 
The  executor,  bayfaig  aHe»ted  to  the  «ubnr  of  die  ter 
Awt  fcff  Ufi^  and  aftarwanis  of  the  remainaermap,'can- 
aot  Imng  tbU  «A^oa  to  iadasuufy  himaalf  for  hia  aw« 
laohea.  [Oolwulg*,  J.^lb*  l^atee  has  sustained  M 
harm:  he  received  moie  Uajna  be  was  wtitled  to,  oane>- 
i^,  the  whole ;  4Dd  Jie  has  iwuived  the  intwMb  of  the 

5 linapal  during  thattuaaHithoutiKoyded^atioB.  SHs, 
V— The  liability  inmosed  by  sect.  6  of  itat.  SQ  Cieo. 
c.  62,  k«  doohbi  liabilUr,  not  a  joint  liabiUty.J  The 
.  kgate*  Huj  baouna  iiahu  to  a  pwalty  by  the  Usbositf 
the  axaantoiw  [Chtitii^  J.->^  that  oasa  he  night, 
pcrha^  bare.aa  aoti«i.ag«iiMi^  the  asMnteor.] 

Lord  Dcmf&N.  C  J^X  hare  no  ^nbt  that  this  {a 
money  paid  for  the  ttse  «f  the  deCendut. 

Coi^BUQE*  and  KaiiSj  J^J.,  concurred. 

Lord  DninuH,  C.  J— Where  -the  rale  nisi  is  ft* 
^nefaig  the  dan^;eis  we  aught  not  t*  >Hspcttd  MBea«- 
tiM  fo9  the  whole  aawwt,  but  oiUy  for  that  inrt  in 
Mvaot  af  iidiMi  the  rate  Js  obttinad^iM^  Utakmyed. 


BAIL  0OUBa>-aiUBx  Txw. 

KosB  V.  Thr  York,  Nbwcastu^  ahs  B^wicic  Baq.w4V 
CoKPijrT.— Jim.  81  atut  FA,  24. 

tandi  OKmww  Qmsolidatumjia,  (8^9  Vtct.  c.  18,  ta.  61 
and  B2) — Taxation  of  CheU—JUviem. 

3%itOoHtihatitd  Pow^  tdordernRtmieui^Ae  TtuMh- 
timii^Oom  <f  tm 4^mmt,  uwfar  <*<  8^,8 /lict. 
«.  18,  the  Dectmn  o/tke  Matter  Mng final. 
:Jk  Smilwait  Cmprnvy^m*  Jfatiet  to  tkt  Owmer  -of  Mr 
Jbumtion  ia.t0t0  mtialm.  JAmd*  for  tA«  Purpote  of 
mrrjfimg  omt  iko  prt^oetod  Baihoajf,  and  also  Uuu  a 
^MrywoiMUmHmemodtmpwwaaetafSlBti.3SqftKo 
8  4r  8  ^ttef.  e.  18,  fo  MfMs  CbmpenialiM,  tmd  offerod  a 
iSmm^mpmtnmiMofSeat^A.  Notice  ^eon  for 

.  eJSnmdim  Ae.Vmpmjft  imd  rtfiued,   Tim  Acyj^aee 

Smltt,  per  JWa,  tkO-thit  ww  not  a  (hm  pnvtMafy 
B^srf,eiirM>  tkoMemiw^Ue  iUt  •SeeUom,ma* 
90  dtprivo  <l«  CMmant  iff  Ait        to  CbKr. 

This  was  a  nUe  calling  on  the  York,  Newcastle,  and 
Berwick  Railway  Company  to  shew  cause  why  the 
Master  should  not  proceed  with  the  taxation  of  the 
plaintifTs  costs.  l!lie  following  appeared,  from  the 
^darita,  to  be  th«  facts:~On  the  I2th  April,  1848, 
the  above  Company  served  Mr.  Ross,  the  owner  of 
certain  lands  through  which  it  was  proposed  the  In- 
tended railway  ahomd  pass,  with  notioe  that  a  portion  of 


*  Fatteson,  J,,  had  left  to  attend  Chambers. 
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sHcli  liiuda  w mi  1(1  In'  rt.vJ^il■L■^l  lur  tUt  jiuri'O^c  ..f 
out  Llieir  act  of  I'lirliament,  Hiid  attliubauir  liiiie 
turn  the  noiniiiftl  sum  of  63^.  lOa.  hy  way  uf  cnn.jKi 
tion.   On  tJie  8.tb  May  the  Company  k^ued  tkit 
rant  to  the  shtrlff  ftp  smmtt        jH)  asses  the 
of  the  land.  OqAbftia&JHWrlhefiwipaa: 
l(d«»W|it4M»Mtiq9!)tiW*tbftir  ' 

would  toko  s]»c«  Ldh  t^  XMu  Qiifttl 

offer  of  lOOOi.  was  made  by  the  Conipuy, 
IGth  a  formal  «BE«r  was  wade  in  v,Titing,wl 
being  accepted,  ^.IWtter  was  beard  before  iht 
who  awarded,  by  their  verdict,  the  swa  of 
by  way  of  compensation.    Rosa's  attorney  tba 
applied  to  the  Master  to  U\x  his  costs;  on  atti 
before  wliom  it  was  objected,  ou  bc-lialf  of  the 
p.iiiy,  tliat,  a:^  the  sum  awarded  did  nut  ex(»i 
aum  litlVi  ed,  lie  was  not  entitled,  iindtr  llie  .iUt 
tioii  of  the  8  &  9  Vict.  C.  18,  to  the  coiti 
the  inquiry.   On  the  other  band,  it  wjs 
that,  the  amount  .oSoiie^  iaitd  vUupfttd; 
ing  beep  made  tft«c  ihn:  wtti«e  &9  bqi 
jury  before  the  sheriff  bud  bsMt.ginib 
did  not  apply.  XbftiJ|Mpi^.tQ««1llr  ' 

tftM;  j|g»laBt4d^.,f,|  ^in  ^4  1 

{fbmiifc  now  shewed  oanU^.  'ifllrti^ 
xaost  m  discharged,  becauu  the 
review  the  Master's  decision.  It 
on  the  other  side,  that  the  MasterllhV-,. 
under  the  direotiiHi  ttf  Hbfi  Gettfft'tf'' 
Such,  however,  isnot^  IfceMWt^  'Wt* 
ter,  in  such  a  matter,  is  derived  frem 
Consolidation  Act,  (8  &  0  Vict.  o.  18).  \ 
that  the  costs  of  any  such  inquiry  shall, 
ference,  be  Ki  ttled  by  one  of  the  Jdastfft 
of  yiicc'ii's  Bench.  '  The  Master  is  t  JW 
nppulnted  by  the  act  to  adjudicate  vpeal 
coats.    There  is  no  clause  giving  jarin 
Court  of  Queen's  Bcnc^.    The  worj  ^ 
wet.  fi2,  Is  a  mere  detdaoatlo  pefson^iQ 
iHif'itW  tai'4Mi»tii«"*liNt  atniM: 
the  Rootderof^biiktftiglQ'mAy'Qliiir 
peace.   Buoh  being  the  effect,  A* 
fore  the  Master,  who  has  *^udlt 
arbitrator;  and  if  to  be  Impugned, 
to  the  same  niles  aa  an  awan  «4Ubhtit^^ 
application  is  now  too  late.  ( 1  Wms.  S«asfl.l 
condly,  the  decision  come  to  l)y  the  lIast«rTf»ps™ 
in  accordance  with  the  provisions  in  the  statu*  i 
is  not  entitled  to  have  the  costs.   All  prorisowii 
of  I'arliament  givinK  costs  are  to  bo  coastreed  •« 
Before  tlie  stat.  G  E(hv.  1,  c.  J,  no  costs  weregivjH 
the  defendant  was  amerced.    The  auiount  awarde 
yond  damsffw  iB  In  the  ihMw^  a  penalty  fobfiM 
for  what  wiis  bfcfew  ri«<t«.^"  f        v.  Cooit,  I 
1005;  Tnglev,  fKonfetAWB, Tbf^ 
of  the  6UteecirKiii;^Mt!h  )«i  *****  to  costs, irt 
explicit  on  the  subject.  It statH thftt. yheww* 
shall  be  given  for  a  greater  suin  w*tlii|t.«w 
promoters,  all  costs  of  the  inquityjluU  M 
the  promoters.   If  the  verdict  of  the  jiuy  bt . 
the  same  or  a  lees  sum  than  the  som  previoua/i 
hy  the  promoters  of  the  undt'i  tHkiiii:.  tiitn 
irn:  to  i)e  apportioned,  and  each  party  is  ta 


*  Scot.  52  enacts,  "  that  the  costs  of  tny  fuA » 
in  i:a<c.  of  difftTeiice,  he  iettled  by  one  or  the  Ml 
Court  of  Queen's  Bench  of  EogUniJ  or  TidM,  l- 
tiw  -lmdB  am  sMuitB.  on  tfae  appUotiDD  of  da«r 
mi^  eoillii  ibUr  iMtiile  sll  NBsoniUe  eortt, 
P^nsflB  iMpu^nd  In  nnrooning,  impannelUnj,  w  <■ 
the  jury,  ta)^  Qi^  talii'f'       attendaoce  oimiw 
employmmtof  oo^d^  snd  JtSjrtf^SSSSJS^'^ 
dikI  judgment  thendto/  taaff^MUmW^'^  • 
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kn  of  the  nm^dflf.  By  the  38th  bmUou*  the 
mfiBj  most  gire  ten  dayr  notice  to  the  other  fmtty 
f^ta  iBtatioa  to  oaaw  th«  jury  to  be  summonea ; 
'he  filrt  sefitioa,  jnst  refwred  to,  directs  when 

I  wbat  proporEion  tTie  cosia  shall  he  bovno,  Tlera 
u  a  sum  "nrevioiidy  oftVretl."    On  tlie  ti'.th 
(Company  offered  lOOO^,  the  very  ainoiini  for 
jpiy  gave  a  verilict.    Tiie  strict  ljiiigua(,'u  of 
nuyraeane  a  sum  previously  offered  before 
'  ttii  so,  it  is  dear  that  the  offer  of  1000/. 
ilv  ofetA-vyiUit-tbA  iRflnunff  of  the 

 ,  be        OK  tUe  mer  ride,  that  th« 

lioB  mtw  contended  to  b*  jnt  Qp  w  statute 
I  T«ty  iDconTenient.    In  uawer  <o  which,  how- 
miut  be  recollected  that  the  Compriny  have  no 
'to  refer  tlie  matter  to  arbitration  ;  wherms  the 
y  elect  which  of  two  courses  lie  will  (uirhua, 
I  to  sections  21,  •2-2,  and  23.]    By  tlw  ;Uti 
,ilUhe  costs  of  any  such  arbitration,  anil  iiicU 
ienl(j,  to  be  seltle'l  hy  the  arbitrators,  ^luill  be 
Fthe  promotors  of  the  iimiertiikiiig,  "  uiiKss  the 
■all  award  the  same  or  a  less  sum  thaa 
ibmoflfered  by  the  promot^ra  of  the  under^ 
According  to  the  words  of  the  61at)  section, 
llj' offered  by  the  promoteni"  would  teem  to 
\Wf  vSet  befftre  jwdlct  TonJA  *u£Bca. 
^41}  Boi  tt».  •ay  diatinoHoii'  UAweatt  t]i« 
'  bwe  hoMfc-aflwuV*  mi  "pnTiomlv 
Bk  ther  Mir  OMwUy  tdenttcal.  If  that  t$ 
t  cQDShnotioD  mnat  be  given  to  costs  in  caae 
maawhen  a  jury  isBuinaioDed.  Itissub- 
)thtt  the  true  construction  to  he  nit  on  the  d^* 
l^tectioDs  referred  to,  as  to  costs,      QaX  &  tan 
taa^  time  Is  what  is  intended. 
"  iaatpport  of  the  rule. — First,it  iesuhmit  itj 
ttnileniuethe  made  absolute.  Willi  re i^ui-d 
MO  urged  on  the  other  side,  as  to  the  Court 
lower  to  order  a  review,  no  doubt  there  ifl 
imtiwrity  given  by  the  statute  for  this  pur- 
J"^  object  la  appointing  the  Master  waa, 
lel  th^iQanity hii-aaUihMiM  baeab- 
il  and  nvioait  of  the  Cdnti  alono.  AU 
•  Court  are  under  the  jurisdiction  of  the 
^adtliii  Court  will  always  exercise  it  when  ne- 
' "      r.eonld  have  been  the  intention  of  the 
BO  much  power  in  the  hands  of  the 
ctiog  tals  decision  on  the  question  to  be 
I  scthing  whatever  thronghout  this  act 
can  be  gathered  that  the  position  tlte 
bold  was  that  of  arbitrator.    If  it  had 
'  fbv  one  iortaat  that  soch  an  objeo- 

."ttM^tmnvIlM  promoters  of  the  ud- 
i^ttei^  Waflwt  w  sHmtnoiuiig  a  jury  for 
ted  cOmpenaetlon,  they  ehall  give  not 
to  the  other  party  of  theit  intention 
(be  ytanbioned,  aod  ia  such  notice  the  pro- 
llttll  tflite  what  sum  of  money  they 
be  Mtfeicbt  in  such  lands  sought  to  be 

rftM^  wt)b  emy.  attdrfbr  tlM  tMdafce  CO'be 
IByltabylleeiiieMM'of  «^  itoriw." 
[Mnwcts,  '<  that,  on  errty  snftiinqHi^  befsn  ■  jorf, 
'h  terdtct  of  the  jury  gliall  be  gifen  for  a  gMater  KlIB 

!'5m  preTioaslvolTerfd  by  the  promoterB  of  the  nnder- 
"1  lie  costs  of  such  inquiry  shall  be  borne  by  the 
*ir5  (jf  the  UDdertaking  j  but,  if  the  verdict  of  the  jury 
"(Snir  the  mne  or  a  less  sum  than  the  ■am  previously 
l^tte  proMoters  of  the  andertaking,  or  if  the  owOer 
'^wD  hive  failed  to  appear  &e  time  and  place 
Ifcr  the  mquhy,  having  received  due  notice  thereof, 
Il  ^  impannelHnf  and  returning  the  jury, 

^llmng  the  inquiry,  and  recording  the  verdict  and  jinlff- 
i^f^'  "1  cue  such  Terdlct  shall  be  taken,  shall  be 
^  By  the  owner  of  the  lands,  and  ihe  other  half  bf  the 
<W  nderiaUnc ;  and  each  party  shall  bear  Ml  enn 
*M«rfMML  fairidwt  to  audi  inqairT." 


tton  would  be  set  ap,  inetead  of  the  rule  being'  drawn 
up  in  the  present  furm,  the  parties  would  have  applied, 
in  the  alternative,  for  a  mandamus.  Secondly,  the  de- 
cifiiou  the  Master  came  to  w«b  olaarly  wrong.  It  never 
could  have  been  the  uitentien  of  the  Lagislatim,  that 
at  the  eleventh  hour,  when  Oxn  claunant  had  taken 
every  step  necessary  to  sulMtantiate  hia  olain»,  and  in- 
curred considfliabla  expema  la  gettiaa  up  evideaooi  if 
the  pnupoters  then  thought  fit  to  uHute  an  offer,  the 
dumani  abould  be  compelled  to  accept  U  without  the 
Tordiot  of  th»  iniy,  aaa  thnebj  be  deprived  ef  his 
eoita.  It  is  qtiite  olear,  that  the  only  oonstnictiiOB  that 
ie  capable  of  bauQg  put  upon  tlw  aectioB  awardiiw  ooitB 

that  tbe  ewa  previouagr  oJfimd  mwt  tuure  Nwenee 
to  th«  Mm  M  effiend  beuce  ileya  we  takm  ft»  mn* 
mwiivajuy^  Chr>  aAb  viitt* 

0»  a  sabeeqvepi  day,  ai  tiw  SMOqia  after  tmn, 
(Feb.  S4),  jndKment  wm  deHwud  fcf 

WMonuN,  J.,  (for  Erie,  J.>— In  tkle  ease,  a  Tule 
far  tlie  MaetertonviewthetaxaiieBof  oeetB,  onder  the 
•  &  »  Viol  1^  ■■.  SI  and  0S,  waamoTod  for,  en  the 
gMuad-  tha%  the  Biaalei>  woe  mteteken  in  dteallttwing 
eoete,  by  reaaoa-  of  an  oArof  the  turn  ftmnd  hj  the 
jary  havbigrbeen  nada^  each  oAp  1>*^  alleged  to  be 
of  no  anil,  beiaff  made  too  late.  A  pnUmlnary  objec- 
tion WW  twen  in  answer,  vir.  tbat  tli«  refomoa  u  to 
ihm  Maater  a»  an  original  arbitrator,  and  that  the  Court 
ha»iio  power  to  veview  the  deelslon  of  tho  HaeteMipon 
a  matter  so  lelbnad  to  him ;  and  it  appean  to  me  tnat 
thie  objeolien  auet  pmalL  and  Aat  the  priariph  of 
MorgGH  T.  SmitA  (0  Mee.  &  W.  427)  wpUea.  Wbunro 
tiie  Conit  nfm  ue  taxation  to  Ita  oflMor,  it  haa  tha 
power  of  irrtewlng,  beeanee  the  power  of  the  offioei  ia 
delegated  to  Mm  by  the  Court,  and*  fate  aot  ia  not  ef- 
fcotivemileseadopfed  bytheCourt.  BMtiietaxeitioniit 
euestlon  la  made  wHfaowt  any  delegrtfon  of  power  tnaa 
the  Conr^  and  witiiout  any'exi»«»  or  impHod  IM^ty 
to  review.  Where  the  Lf^ialatun  intended  the  Court 
to  have  oontrol  over  tha  taxation,  it  has  direoted  such 
Court  to  award  oosts.  (See  eeet.  80,  aa  to  coats  of  de- 
poeit;  sectS^aetocottsof  cojiTeyaneerandeeet.  a6,aa 
tooosteof  litigatinr  a  tide);  Tn«  nde  mus^  thero- 
foie,  be  discharged,  out  without  costs,  as  the  eabstontial 
ri^bt  appears  to  me  to  be  with' the  cli^maat.— .Ah2» 
dttdUuj/td, 


COURT  OF  COKMOir  PLEAS. 

vnrmG^  nr  banc  afiek  hoakt  tbw. 

LoKD  NnrBOftonoH  and  Othna  ihStmii^vm  Jiwi  2 
and  7, 1846)  I3f  1846, 

Deedtet  fitrih  tteeorclinff  to  Hs  Tenor — Profert  ofi—CcM' 

TmMff  gbfl  /nrfiiriiwuw,  ^tMnHtjhm  mw^Stia^ 
awirti  «tt8Hi  «ftiiwniiivlfl09y  and  madt  m  tho 
Marria0  tfJ,  W.M  M.  W.,  hy  wHkk  AOOOIL  Ml 
awarf  eo  Tmrnmi  lycwMe  JVHrts-^ Me  mmu,  mmfftt 
mhicA  mt  a  Tnut  for  Me  Okiidum  mf  Hm  tmU  Jlor- 
rio^  at  fie  md  J.  W.  and  M.  W.  jomtfy,  or  tht 
Survttor  oft/im,  thould  afiponUJ  and  tJi9  Meond  «xu 
•  SeMemmty  datid  A«  4tA  Jf(trc^^lB40,  and  made  m 
tA4  Marrwgt  of  Jf.,  the  2>auffliter  of  the  eaid  J.  W. 
and  M.  W.f  mth  the  Drfendattt^  iy  whkh  the  mid  Jf. 
aufyMd  all  her  Tntetm  trt  aryr  /Vflme  the  might 
come  entitled  to  mndet  the  WiU  of  hor  Mother,  then 
IMng,  to  the  Plaintift^  ae  Tnuteet,  tfwn  Tnat  to  her 
fMoran  tTee  far  Ltfo,  and  for  the  Ghtldren  of  Oa 
Jfovwyi,  oa  lAe  ^^\%dwM  emi  ehe  eho»dd  fVoim, 
3^  JOeehraUm  then  nt  forth,  amrdma  to  Ue  Teaorv 
the  Indenture  on  wkkh  the  Action  tDaebroughi^  dated 
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the  IZtA  November^  1842,  which,  after  reciting  the 
Death  o/M.  W.,  (the  Mother),  and  that  by  her  Will 
of  the  10th  Jufy^  1840,  she  had  appointed  that  2000/. 
ihmld  be  settled  on  the  Truett  declared  in  the  Inden- 
ture of  the  4th  March,  1840,  to  far  as  the  Rulee  of 
Law  and  Bguitji  would  permit;  out  if  it  should  be  held 
that  she  had  not  this  Power,  that  thin  the  said  2000^. 
should  he  paid  to  the  Defendanfs  W'ife,  or  as  she 
should  h]f  tVriting  direct,  for  her  sole  use;  and  also 
the  Indenture  of  the  4th  March,lBiO,  and  that  the 
Plaintiffs  held  the  2000/.  on  th*  ThMtofthe  Indenture 
of  the  Ath  March,  1840,  and  that  the  Defendant  was 
desirous  to  obtain  from  the  Platntiffs  a  Loan  of  2000/.y 
it  was  declared,  that  the  Plaintiffs  should  stand  pos- 
sessed of  the  satd  2000/.,  upon  Trust  to  lend  the  same  to 
the  Defendant  on  the  Security  therein  mentioned;  and 
the  D^imdant  covenanted  wih  the  Plaintiffs  to  indem- 
nify them.  By  on  Indenture  of  eaen  Date,  it  was  re- 
cited, that  the  Plaint^s  had  lent  to  the  Defendant  the 
said  Sum;  and  the  Declaration  averred  that  it  hadnot 
been  repaid  to  the  Plaintiffs;  that  th^  were  liable  in 
£guity  to  be  conypeUed  to  pay  the  same,  as  thereinafter 
mentioned;  that,  afier  maBng  the  Loan,  T.  S.  and 
Others  were  appointed  Trustees  cf  the  7Vu>r«  of  the 

.  Indenture  of  the  ^  March,  184^  in  the  Place  of  the 
PUuiUiai^  and  that  the  Plaint^  had  assigned  to  them 

.  all  tietr  Interest  in  the  Tmst  Properly;  and  that 
before  this  Suit  the  said  T.  S.  presented  a  Petition  to 

.  the  Master  of  the  Rolls,  prayina  that  the  Plaintiffs 
might  pay  the  Sum  of  2000/.  to  the  Accountamt-Oene- 
ral;  that  Notice  of  this  was  given  to  the  Defendant, 

,  and  the  Plaintiff!  were  advised  that  tbq/  had  no  De- 

.  fenceto  the  saidlhiit,  unless  the  Defendant  would  under- 
take the  Defence,  which  .he  declined  to  do;  and  the 
Plaintiffs,  after  we  hearing  of  the  said  Petition,  con- 

■  sented  to  stick  Order  being  made  as  the  said  Court  should 
thini  proper;  and  it  was  thereupon  ordered  that  the 

.  Plaintiffs  should  pay  the  2000/.  and  the  Costs  <^  the 
.  Petition,  wherdy  the  Plaintiffs  became  liable  to  poj/, 
.  and  were  put  to  £s»eiue,  6fc. .  Breach,  the  De- 
X  fmdant  had  yut  indemnified  ^  Pbanti^  J^f^ 
.  was  made  of  aU  the  Deeds  in.  the  Dectaration  men- 
I  Honed^eneept  the  Tm  dated  re^peetivsUt  the  Qrd^Jan»' 

ary,1809,mdthtMMani^m(i;-'3Ui,an.Vmiai 

Demurrer^ 

Pirst,  that  the  Indentures  of  the  3n2  Jbntwy,  1809,  and 
the  4iA  March,  1840^  beim  set  ota  in  the  Deetanaim 
by  wyf  oflnmwemeia  oi^jr,  Prtiftrt^qft^m  woe  tum#- 
cessary. 

Secondly,  that  it  was  student  to  9pt,0ut  the  Indenture  of 
the  4th  March,  1840>  tn  its  Terms,  leaving  the  Court  to 
.   ascribe  to  it  its  Legal  Sffect. 

Thirdijf,  lsAa«,  with  lUfereiuse  to.  this  Action,  it  mas  n^ 
necessary  that  the  Indenture  of  theMh  March  should  be 

.'.  valid  as  an  Assignment;  that  the  Declaration  shewed 

:  all  that  wot  reqmtUei  tie.  tie  Dpeieim  ^  a  Gourt  of 
.fimi^,  that  Uimmd  the  f\md$  in  the  Hands  of  the 
Plaint^,  entieet  to  the  Shtsts, 

JPburlhfy,  that  the  Bight  <ifthe  Piaintifs  tomaifUein  this 

■  Action  leas  m4pr^mlieed1$f  their  CSeuent  to  the  Order 
of  the  Master  of  tie  Balls,  it  being,  in  Effect,  (as  al- 
leged m  the  Dedaraiion,  and  adtattted     the  Denmr- 

'  rer),  a  Oonseet,  that,  in  a  certain  Stage  of  the  Case, 

■  the  Court  should  dectde  whether  or  not  the  Loan  to  the 
Dtfendaia  was  «  Breach  of  Trmt. 
Id  thU  caw  the  pleadings,  grounds  of  demurrer,  mid 

arguments  of  coaosel,  beuag  folly  stated  in  the  judg- 
ment of  the  Court,  are  omitted  here. 

■  Petersdorf,  ( T.  Jones  with  him ),  for  the  defendant. 

Channeli;  SerjL,  ( )Villes  with  htm ),  for  the  plaintiffs. 

Tlie  following  cases  were  cited  i—Danger/teld  r.  The- 
mes, (9  Adel.  &  EU.  892);  Bain  T.  Cooper,  (8  Mee.  & 
•W.  761 ) ;  Jentin  v.  Peace,  (8  M«e.  &  W.  722);  Little- 
ton, s.  462;  Dr.  Lm/ieid's  case,  (10  Bep.  82);  ffodg- 
tony.  Warden,  (13 Mee. &  W. 22);  I  Chittyon  Flead- 


ing,  pp.  S14,  378,  7th  ed.;  Stephen  0Dl^ekdiDg,p.ttl 
r.  7,  5th  ed. ;  1  Wms.  Ssund.,  pp.,  8,  9,  n.;  Sugda  i 
Powers,  p.  263,  7th  ed.;  Rmmoh  t.  M'JkmuJl^  \ 
M.  &  S.  229);  7  &  8  Vict.  c.  76,  s.  6 ;  8  &  9  Vic 
106,  8.  6 ;  Zann  T.  Thornton,  (1  C.  B.Rep.  STS); ' 
V.  BumeU,  (7  Q.  B.  Rep.  SfiO);  Price  v.  WHliaesA 
Mee.  &  W.  14);  Warwick  v.  Ritharim,  (lOlfa 
W.284);  Moorey.  The Earlof  Plynmai,\^Khi 
66);  Ross  V.  Parler,  (1  B.  &  C.  368);  Meii 
Showier,  (13  Mee.  &  W.  609).  Car.  a<fr.  i 

The  judgment  of  the  Court  was,  od  Feb,  1^ 
vered  by 

Coi.TMAx,  J. — Tn  this  case,  which  was  he 
my  Lord  Cliief  Justice,  my  Brothers  Manle'i 
well,  and  myself,  the  action  was  hrought  vjii 
of  covenant  contained  in  an  indenture  dafefr 
Novcmhcr,  1042.    The  declaration  setsforflii 
tun',  d;iti>d  tlie  -Old  January,  1809,  being  a  i 
nuiilc  >m  tilt!  in;in-mge  of  John  Wemincki 
W.Mni,  ''V  wliich  it  is  provided,  lliat  a 
sunim  e --iiult  he  obtained  for  5000/.  in  the 
In--ui;un.-f  Offiof,  on  i\w  Wiv.  of  the  saidMadel 
and  thiit  tlie  proceeds  of  such  policy  shftH  M 
and  hold  by  the  trustees  therein  named,  tul| 
appointment  of  the  said  John  WemineV  «j 
tended  wife,  then  Madelina  Wynn,  durine  B 
or  the  appointment  of  the  survivor,  in  fir 
only  child,  or  one  or  more  of  the  children,  < 
intended  mairiage,  if  there  he  more  than 
declarntinn  also  sets  forth  a  certain  other 
datrd  the  4th  March,  1840,  upon  the  settle  , 
rin,;.'L'  (if  .Maria  Lina  WemincV,  daughter  of  I 
John  WLTninfk  and  Madtlina  WtTiiiiicV,  to! 
fendiuit,  wliicli  said  last-nicnlionoil  inJeiiturfT 
thiit  till-  proposed  marriage  of  the  taiJ  JclinWt 
and  Miuiflinn  Wynn  had  heen  s'Oeinnised  sm  I 
foi  inod,  and  that  Jolin  WemiiicV  died,  leaving  hil^ 
surviving  him,  without  havin 
went  "j^' %i  « 
dren,  of  whi^k  ^ie  ^^wKWit  ^ , 
the  stud  last-m^ntiffse^  iii;^<nitpn, 
VTetnmck,  witb  the  cbnsei^  of  htar 
hand,  assigned  all  her  right  and  intc 
wliicii  hIio  niifjht  become  entitled  to  u; 
the  deceased,  Madelina  Werninch,  to 
ujion  trust  for  the  separate  use  of  the 
Werninck  during  her  Hf^,  and  upon  iar 
therein  nitnlioned,  for  the  cliildreucf  ihei^i 
riagc,  OS  the  ilefeudant  and  liis  wife  shonUe 
in  default  of  appointment,  upon  trust  for  the 
the  marriage  therein  mentioned.  Thedeclan^ 
scl  furtli,  according  to  its  tenor,  the  indenture  oD, 
tile  action  is  brought,  of  which  ^jwfert.'s.^jljj 
The  indenture  is  aated,tl^^^S 
made  between  th§{^I^^DduL 
lina  SchrOdei^  U^e  ^i^je/g^^Qf^ 
and  the  p1iuntt&,  of  tlieUjiii^  Itrect 
of  MadelinaWerninck.aaid.tttstshehaddul^  - 

Suhlished  licr  last  will  and  testament,  dated 
Illy,  Hyo,  by  which  she  directed  and  nprc 
the  sum  ..r  2000/.  should  be  s*'ak-J  ou  lU-:' tr 
clored  in  the  ^uidcature  of  eettleuMOit  of  the 
1840,  so  fiu-  as  the  nleA  of  law  and«9uit/.w«".JJ 
and  tA«  testatrix  had  power  so  to  direct  vw 
if  the  said  testatrix  bad  not  such  power,  then  we  iw*^ 
and  appointed  that  the  said  sum  of  2000/.  sbo"!^  M 
to  the  defendant's  wife^  or  as  she  sheuld,  by 
rect  and  sppoiot,  tQ  apd  for  her  own  eol^  sioA  " 
use  imd  benefit.  Ao4  the  said  redtfi4  indeatnn  ><" 
the  other  indenture  of  the  4th  March,  ISW^H 
that  sucJi.Bum  of  2000/.  was  propariy  of  »P«»«* 
turej  t©  which  tlM  paid  wife  of  the  defend«)t ««»' 
fici^y  entitled  undec  tht  will  of  hsr  bsU  """[J^J 
the  same  w^s  -in  the  hands  of  ^'^^T^^ 
charge  In  equity,  and  rabjeet  to  the  tnuti  of  Um  uh 
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ioftke4thi(a^l(MO:  thtit  th&de&ndiwt  was  de- 
I  to  Attain  ftvta  Uie  pUiatif^  aloao  of  the  s&ld  sum 
,ndh  WAS  conudered  that  the  said  Madelina 
(Thh  >u>t  power  to  appoint  the  said  mm  of 
[loWMtttfilpn^he  trusts  of  the  Indeutnre  of  the 
h,  Jfi^i  and  therefore,  under  the  alternative 
ant  made  byh«r,  the  said  Mfiria  Lina  SohrSder 
DC  entitled  thereto  absolutely,  for  her  separate 
\mi  tW  i  question  had  been  made,  whether  the  same 
lit  niUect  to  an  aasigcment  ^ade  "by  the  indenture 
iiili  Harcb,  1840;  wherefore  the  sdd  Maria  Una 
ia,  with  tbe  approbation  of  the  defendant  her  hus- 
.hidproieosed  ud  consented  that  the  said  sum  of 
nt^d  btpald  to  the  pl^tiffl^  $8  trustees,  to  be 
'i  Ibem  in  unst  as  therein  mentioned,  they  having 
"  nit^  frotn  tbe  defendant  and  the  said  Maria  lina 
J  W  wife,  respectively^  Uiareioafter  contained, 
I  mt  iodeatore,  the  said  Maria  Lina  SchrSder 
llhftt  tbe  sua  nlaintifff  should  stand  possessed  of 
'  BID  of  2000*.  Qpon  trust,  at  the  request  of  the 
jdnnng  the  life  of  hH  said  wife,  hut  not  with- 
p^equfst,  .testified  as  therein  mentioned,  to  lend 
-  ttlte  paid  sum  of  200p/.  on  the  security  tbere- 
e^;  and  the  defendant  covenanted  with  the 
[  uuleninify  them,  a«  set  forth  In  the  declara- 
'  'b^f  indenture  of  ^eljth  November,  1842, 
i  tbe  defendant  and  his  wife  and  tbe  plain- 
,  it^  tbat  the  plaintifl^  at  the  reauest  of 
i$clu{Kler  and  of  the  db^dant,  had  advanced 
-imisum.of  S000£.  ta,th0  defendant;  and  it 
i^Um  declaration,  that'  the  said  sum  of 2000J^ 
I  repaid  to  the  plarn^frs,  ai^d  that  the  plain- 
b  ofibe  loan  tber^t.  Were  liable  iii  equity 

idle  future  trustee  i|lbe  Said  tnisCs  in  the 
bi|  4th  March,  1S40,  and  to  be  compelled  to 
t'li  thereinafter  mentioned  And  after  the 
I  $6  list-mentioned  indentqrd  and  the  said 
t^^«  certain  Inde'iittire  iheretn  mentioned, 
"l^fi  Septeipber,  1^45,  Tboinas  James  Wer- 
iM  Stejjiens,  and  Henry  Hope  "Weminck 
.trustees  of  the  trusts  of  the  indenture  of 
,  JS40,  tn  place  of  t^e  plaintiffs,  and  thp 
^ed  to  them  all  ^«Ir  interest  in  the 
_  they  were  trustees;  snd  that,  before 
i'llottiasStej^en^assiichirusteejCom- 
ifa  the  Court  of  Chancery  against  the  plain- 
ii^ defendant  ati  his  wife,  an^d  Ludolnh 
Hex  and  WUh^mma  Su^  SdirMer,  chil- 
iid  marriage,  and  other  persons,  were  made 
^.Tlifl  said  liiomas  Stephens,  the  trustee, 
l^ntastii^  a  pet^ion'  to  ih*  Master  of  the 
B«  tjurt  tbe  piaintiffi^ikiidht  iransfier  to  the 
Bt-flrtiefal  (jftne  Court  of  Chancery  so  much 
^vene..CcfnsofidAted  Bank  ^itmuifies  »  miaht 
H  Wtraased  fbr  the  smn  of  «00(K.  on  the  l2th 
fM&.  IhedeelarMioa.flu^^  alleges,  tbftt 
WHiothe  dieftndant  of  sttch  petitton;  and 
adifeed  thilt  tbev  had  no  deface  to 
'^i^alesB  the  defendant  tAbnld'take  on  him- 
[v^Keitf  the  said  sn^t^  dhd,  should  consent  to 
~t^((i4de  aH  the  sa^  petition  as  tin  said 
iuak  pKper,  ahd'  wontd'eall  upon  the 
pt  to  nloiWrse  and  jwy  io  them  all  sums  of 
cbaiges,  and  expenses  ta!  they  ihitfht  pay 
t  eoQsequence  of  iha  said  claim  iii  the  said 
aOleged,  that  the  defendant  had  de- 
www  such  drfenee  upon  him,  and  the  plaintiffs 
"^J^npen  the  hearing  of  the  stdd  petition,  con- 
Moi  Older  being  made  as  iSa  aala  Court  diould 
;  aad  it  was  thereupon  wdered,  that  the 
nd  tnnrfer  to  the  Aeconntant-Oeneral  of 
m  Of  Chancery  so  much  St.  per  Cent  Conso- 
'  Annuities  as  might  hare  been  purchased 
nn  of  200(M:  on  the  12th  Moremher,  1842,  and 
'  pkmUlb  ihooU  pay  the  oorta  of  the  patition : 


whwenpon  and  whezel^  the  plaintiffs  became  liable  to 
transfer  to  Uie  Aoeonntant-Oensial  of  the  Court  of 
Chancery  the  stock  therebi  nientioned ;  and  the  pl^n- 
tiffs  were  put  to  expense  thereby,  and  became  liable  to 
pay,  for  costs,  600^.,  and  the  plaintiffs  were  put  to 
expense  of  their  own  costs  of  500/. ;  by  means  and 
in  consequence  whereof  the  defendant  broke  the  sdd 
covenant  made  hy  him,  and  had  not  indemnified  the 
plaintiffis.  To  this  declaration  the  defendant  demur- 
red, and  assigned  several  causes  of  demurrer,  some  of 
which  hare  been  argued  before  us.  The  first  objeo- 
tion  relied  on  was,  that  no  profert  was  made  in  the 
declaration  of  two  indenti^es  therein  set  forth ;  the  one 
being  a  settlement  on  the  marriage  of  John  Weminck 
and  Hadelina  Wynn:  and  the  other,  the  indenture 
by  which  the  plamtim  were  appointed  trustees  under 
the  settlement  made  on  the  m^riage  of  the  defendant 
and  his  wift,  dated  the  4th  March,  1840.  The  second 
objection  made  on  the  part  of  the  defendant  was,  that 
the  declaration  does  not  disclose  any  valid  cause  of 
action  agunst  the  defendant,  as  the  ]>Ialntiffs  did  not 
commit  any  breach  of  the  trusts  of  the  indenture  of  the 
4th  March,  1840>hy  lending  the  snm  of  2000/.  to  ihe 
defendant,  because  that  snm  never  became  subject  to  the 
trusts  of  that  deed,  hut  the  defendant's  wife  became  ab- 
solutely entitled  to  it  under  the  wUl  of  her  mother,  and 
that  the  plalntiffk  were,  th^i^ore,  jtisttfied  In  lending 
the  snm  to  the  defendant  at  her  request.  In  support 
this  objeetioa  it  was  miveir,  that  uie  power  created  in 
&Tour,of  Bin.  Wenlnek,  by  the  indenture  of  3rd  Ja- 
nuary,'1809,  only  authorised  her  to  appoint  In  bvoor  of 
the  children  of  her  biitniu;6,  and  that  the  will  so  mad^ 
directfaig  that  the  2000/.  sbonld  he  subset  to  the  tmsts 
of  the  settlement  of  the  4th  March,  1840^  in  favour  of 
her  grandchildren,  was  inoperative  and  void,  such  direc- 
tion not  beipg  within  the  power  conferred ;  and  that, 
therefore,  the  defendant's  wife  was  absolutely  entitled 
to  the  said  sum  of  2000/.  under  the  powers  contained 
in  the  deed  of  the  <^  January,  1809 ;  and  under  the 
execution  of  that  power,  by  that  part  of  Mrs.  Wer- 
ninck's  win  which  pn}T}wd,  that,  if  it  should  be  held 
that  she  bad  no  power  to  nppofait  tiie  said  sum  of 
200Q/.  to  he  settled  on  the  thists  of  the  indenture  of 
the  4th  Uarcb,  IB40.  then  ^  dlr«ot«d  and  appointed 
that  the  ^d'  Sinn  nu>nM  he  paAd  io'  1l»  d^mdan^a 
wife,  or  as  she  shonl^  wpoint.  It  was  farther  con- 
tended, that  the  and  indenture  of  Ae  4lh  March,  1840, 
was  inopenthre  m  an  argument  to  t^w'trustees  therein 
nannd  of  the  skid  Mua  bf  SOOO/.,  tnaamuch  as  an  aa- 
signment  of  ^  future  and  proepective  bene&t  to  he 
derived  imder  the  WIH  «f  a  nving  petson  is  illwal  and 
Void.  It  was  frtrtber  In^stM.  tbat  tbe  said  indenture 
of  the  4th  March,  1840,  ^as  improperly  set  out  as  sp 
aasiguni^t  fbr;  the  n^k^oba  befbi«  mennoned,  and  con- 
trary io  Its  tegsl  effbdt.  It  wad  fhrth^  contended, 
that  the  IMS  whkh  the  phdnHflb  had  sustained,  in 
obedieac*  tb  ^  ordi^  oFthe  MAter  of  the  Bolls,  was  a 
lees  oMBfelbned  hy  thtfli'  oWn  Veimtary  act.  in  having 
consented  to  the  ordM^  whkh  order  oottla  not  havo 
been  made  adversely  to  titemi'and.  therefbre,  thedn- 
m^  oociiBloned  by  thetr  'own  ▼olantarf  act  would 
give  no  daiin  for  Indemnity  'knder  the  covenant  de- 
oland'  upon;  and  it  was  aivued.  that  ne  breach  of  the 
trurte  of  the  indentdte  of  the^  -4lh  March,  1840,  had 
been  eemmitted  by  the  plaintUfo,  by-  the  loan  of  2000/. 
to  the  defendant  On  the  part  of  Hie  plaintiffs  it  was 
contended,  in  answf»  to  the  first  ofegeoUon,  tbat  profert 
of  the  Indentures  of  the  9rd  Januarr,  1800,  and  the 
4th  March,  1840,  was  unneeesMazy,  as  toose  deeds,  when 
set  out  in  uie  declaration  merely  as  indnoement,  nrmed 
no  Ingredient  whaterer  in  the  miainUSb*  canae  in  action, 
which  was  solely  firanded  m  the  Indeiitaxe  of  the  12tii 
November,  1842.  We  are  <tfo^nlon  tbat  the  answer  ao 
given  was  a  valid  and  auffidant  answer  to  the  oljectloa 
urged  in  that  respect  The  plaintiffi^  Interests  were  ac- 


Digitized  by 


Google 


TH&  JURtfit. 


gnind  entirely  by  ttie  deed  of  the  12th  Norember,  18^, 
jEiy  force  <^  which  the  pisinti  A  acqoired  and  reoeired  the 
Bmn  of  2000^,  and  which,  by  the  same  indenture,  they 
ifgmi  to  advance  and  tend  to  the  defendant  on  the  eove- 
lumt  of  indemnity  therein  contained.  That  indentim, 
therefore,  coupled  with  the  indenture  of  the  same  date, 
Aewing  the  money  to  have  been  lent  pureoant  to  the 
U;Teement,  together  with  the  loss  and  damage,  alleged  in 
tbt  declaration,  which  the  plaintiffs  have  sustained  by 
TSBSon  of  the  said  loan,  forms  the  entire  cause  of  action 
disclosed  by  the  dedaration.  The  indenture  of  the 
12th  Norember,  1842,  recites  the  indenture  of  the  4th 
March,  IBM,  that  the  plaintifls  hold  the  sum  of  20007. 
on  the  tmsta  in  that  deed,  and  that  snch  s«n  had  been 
Agreed  to  be  lent  to  the  defendant  on  a  covenant  of 
indemnity;  and  the  declaration  than  anrs  that  the 
said  ram  of  SOOCtf.  wm,  In  fact,  lent  on  the  seonrity  of 
the  said  indenture,  and  of  a  eeitetn  indenture  of  eren 
dste,  of  which  profort  was  duly  made ;  and  it  is  averred 
that  the  said  sum  of  2O00I.  had  never  been  paid  to  the 
plaintiffs,  and  that  the  plaintiffs,  by  reason  of  the  loan, 
nad  become  liable  In  ennity  to  be  compelled  to  pay  and 
invest  the  said  sum  of  300Of,,  as  thereinafter  mentioned. 
The  dedaration  then  statee  the  removd  of  the  pre- 
sent pidntifis  as  trustees,  and  the  af^intmettt  of  new 
trastees,  and  that  such  new  trustees  had  called  upon 
the  now  plaintiffs  to  pay  the  sum  of  20001.,  or  transfer 
such  an  amount  of  stock  as  such  sum  wonld  have  pur- 
chased on  the  ]2th  Movemlier,  1842,  to  be  held  on  the 
trusts  of  the  said  deed  of  the  4th  March,  1840.  The 
rule  in«8cribittg  tlte  neoesrity  of  nrofert  being  made  is 
fnDy  explained  in  the  eases  founn  in  the  note  to  Jtteitt 
r.  Marndge,  (1  Wms.  Saund.  9  b);  and  that  snch  rule 
does  not  render  !t  neusssiry  to  make  profort  of  an  in- 
Bfnmnnt  set  out  by  way  of  inducement  is  so  well  uu'- 
deretood,  that  it  is  not  necessary  to  refer  particularly  to 
the  authorities.  A  case  of  thif  Mud  does  not  fi^I  within 
any  of  the  exctfptions  to  that  rule.  The  objection  for 
want  of  profert,  therefore,  must  be  overmled.  As  to  tire 
second  objection,  thai  the  indenture  of  the  4th  March, 
1840,  did  not  operate  as an  assignment,  And  is  not,  there- 
fore, properly  set  out,  and  Ihift  the  deed  Ought  to  be  set 
eut  aeeording  lo  its  Ictgnl  effect,  the  piainlnb  an«ii*ered, 
Hurt,  in  pkamftg,  In  deducing  « titi^  n  deed  may 
he  avt  out  tfither  in  itt  terms,  leaf  mg  lAn  Oevrt  to  con^ 
Btrne  H  according  to  the  legal  etfectof  the  terms,  or  the 
vartSes  mar  take  the  responsibility  of  stating  it  accord-' 
nog  to  the  legal  effect  that  it  is  intended  te  hvtt.  (Com. 
D§f.,  tit. "  Pleader,"  (C.)  87;  and  «  Wms.  Saund.  AT  e, 
n.S,  Prieev.  ffVlUtm).  Intlte  present  dedarMion  ttre 
ittdenture  objected  to  was  set  out  according  to  Hs  tenor, 
letfring  the  Omit  to  metibe  tts  proper  legal  effect  to  it; 
and,  thtArefore^he  ot)je<Aiott,  lie  to  tts  being  improperly 
set  cnat,  foih.  With  T^;Brd  to  the  legal  effoct  of  t^at  In- 
^tun  with  reference  to  the  present  sM^ion,  it  is  not 
necessary  that  ft  should  be  valid  as  an  ass^^mment.  It 
h  oimigti  if,  in  eouity.  It  binds  the  funds  In  the  hands  of 
the  Utntees,  subject  to  the  trusts  therein  deelared*  and 
the  dedaYauon  fliew^  that  It  haa  been  determined  In  a 
comt  «f  equity  to  hm  that  cflNit;  and  the  object  of  the 
Mv«nant,  on  which  the  action  is  brotfglil,  was  precisely 
dfaeoted  to  indemnify  the  tmstew  agflinst  the  conse- 
qnences  of  such  a  construction  bv  a  court  of  equity 
where  the  question  in  regard  to  tne  execution  of  the 
trusts  would  come  hi  jndgment;  and  that  decision  lays 
a  sufficient  foundation  for  the  present  action.  The  re- 
nmfning  objection  whtch  has  been  argued  before  us  is, 
that,  hv  reason  of  the  consent  to  the  or«rof  tire  Master  of 
the  R  "lis  made  In  the  suit  (^inst  the  plaintilft,  tire  loss 
of  which  the  plaintiffij  complain  Is  the  result  and  conse- 
quence of  their  own  acts  and  proearenrents ;  in  respect 
of  which,  therefore,  they  can  have  no  claim  against  the 
defendant  for  indemnity  under  the  covenant,  as  set  forth 
in  the  declatation.  It  appears  to  us  this  objection  can- 
not be  sustained.  Tho  declaration  state^  that  the  suit 


«n  vommMued  agtinst  the  pUttifb  airmAj,  hj  \ 
new  trusteesk  Who  had  been  apprintedhitbep^d 
ritead,  caning  npon  the  pl^tin  to  pur  the  san  oTSM 
or  transfSer  an  amount  that  shoud  be  egoal  to  v| 
that  sum  Wonid  have  purchased  on  the  I2u  Koveal 
1842 ;  and  that  t^iere  was  no  defence  to  the  suit  in 
was  instituted;  and  that  notice  «w  ^ven  t»  tin; 
fendant.  Calling  anon  him  to  nnder^te  a  dfeftacs  to 
suit,  whidi  he  did  not  do ;  and  the  eangsDt  of  the 
tiff,  as  alleged  in  the  dedaratlen,  wss  not  s 
the  order  which  was  made,  but  merely  a 
in  a  certun  st^e  of  the  case,  the  Court 
whether  the  loan  was  a  breach  ot  tiie  tntib 
which  the  plaintifi  held  the  fiindiL  and  Aerif 
what  order  die  plaintiffs  Were  subject  to  it 
thatrespeet.  These  all^ations  In  oededb 
mitted  by  thedennmer;  and  the  whole  sal 
objection,  IJierefbre,  i%  that  the  plaintlfi  < 
the  pni^tose  of  saving  expense,  toadedrioa 
in  an  intermediate  Mage,  instead  of  it  bei 
the  hearing,  it  not  being  diewn  that  the 
in  any  degree  hare  been  affiMted  by  the 
case  in  which  it  was  ptnnonnced,  or  tiist  the 
bv  incurring  the  expenses  of  proeeeutim; Qmi 
the  hearing,  could  have  made  any  effeetul 
or  in  any  war  dfanlnished  the  dam^  omuufttd 
an  adverse  decinon.  It  doea  niA  apmtt  wt 
cision  was  less  binding  on  the  plaiunSh,  cr«i 
pT^udicial  to  the  defiendant,  than  if  it  ttsd  ben 
the  hearing  of  the  case^  according  to  the  orii 
of  the  equity  prooeettngs.  'WelmidctiiepI 
of  addon  upon  the  eovenalit  of  fudHnnttj 
diced  thereoy,  and  the  ohjeMlons,  therefore, 
this  ground  of  demurrer,  cannot  be  sspp 
therefore,  there  must  be  j a^Uient  for  (be 


tOURT  OF  fiXCHEQlTER. 
SITTINGS  IK  BAKC  AFTBR  TKINITT IXSSL 
ToKL  v<  Lb  Ar-^flM  as. 
$kantim3iiiM—Skniif 

ordtr  ie  iktmamtktPqffmlmttwai* 

Z>oeument  prodvc»d  which  A.  ' 
he  A«k2,  fifr  Me  Onmdtratirm  expre* 
I>9ed  tf  TrantfBr,  $Nm^emd  oertam 
Prfelidant,  vAo  m  Ma  Pari  aareti  to  aeeft  '< 
TAB  Pm-»9r  «f  the  Mim  stai^d  iiat  tim  Pi 
mfy  uwrs  considered  Shttrtiholders  in  the  Oauem 
If  ansa  iMre  eatared  in  m  ■eartain  BcA;  Usf  thi 
Modt  of  transfwrinf  Sharet  unm  hg  Dtnsmtait 
far  <o  Me  «iMM/  And  M«l  on  teaimff  it  fm  tk 
fandrntt  *e  W  ttOared  kta  Nam  in  tit  Btet 
Skankalderi'-'addtAMlAiaDomMmwM 
4n  BindtMa  atanAdaSt$iomi3!^Pf»^ 
a  8karakold9riiitk^Ch»^liM^,aidiii^ 
«  Sump. 

Debt  for  goods  sdM  and  defirered,  the  eaiiiif[  * 
conreyanee  of  goods,  and  on  an  acoount  slated.  Tmi 
fondant  {deeded  nunquam  ind^itatui;  nithtvow 
pleas,  to  which  it  is  nnneoesary  to  leftr.  At  UifU 
befoi-e  Lord  Denman,  C.  it  appealed  tint  tie  Ktj 
was  brought  for  timber  supplied  to  a  nuns  calW 
"  Wheal  Mary  Mine."  In  order  to  Aswtbit  tl» 
fondant  was  a  parly  in  that  adrenture,  tfie  pow^ 
mine  stated  that  it  was  conducted  on  whst  i»  * 
"  the  cross-book  principle,"  i.  e.  Hie  oaioes  ffl  toe 
holders  are  entered  in  a  book,  and  all  the  pewni 
names  are  found  in  it  ate  enUtled  to  shaie  the  prDnu 
the  concern,  and  no  others  are  ncognisea  a  «^ 
holders ;  that  the  foUowina;  document,  rtsniped  witu 
2».  erf.  stamp,  was  sent  tohim  by  ths  <icfienJiD^»|^ 
he  thereapon  registered  htl  name  among  tbi  ■>»" 
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of  tkB  mfafc  Tbe  poner  alaa  isid  that  mch 
l«l>tlMiiiul  mode  «F  •flboting  a  tmufer 

bfr.GioM  Walls  Snell  of  CaUiaoton.  Pamrof 
lUaryHnw^iathePkrishofCidBteok. 

r  Uthhili»,  tat  the  cokHdderatlon  tumed 
iA  a  deed  of  tniaBst  bearing  dat«  th« 
Dter.  do  hcnbv  oartify  tbat  I  hare  assigned, 
to  Mr.  Jofai  Otankia  Lm  thi«« 
J  md  fifty-Ma^ jwrte  or  daiw  irf  or  in 
iMiincllled  IV&aal  Aynr,  attaste  In  the 
rCdriHk,  iB  tb»  oom^  of  CoiawsU,  *U!i  the 
l«ihntof  and  m  all  wglnaa^  toob,  tadrle, 
am,  itmt,  meides  ia.       putMPt,  trea- 
^■d  btuo'fl  htmdi^  and  all  other  tiie  appaite- 
tb»  Mid  minis  or  adreatan  belonguigj  to- 
'  'i  ill  and  flb%olaa'  the  diTidsndk  to  be  famoe- 
1  ud  Mf  able       cae  in  ntp«t  of  the  sdd 
,  Aim  fntanal^  vrofit,  r^t,  privUeftes, 
I  whaMMrer  inddent  thereto,  or  to  be 
»UB,  and  all  the  eetaSe,  right,  title,  and 
>  dM  said  £beiieaer  Lethbndxe  in  and  to 
I  two  bnadrcd  and  ftfty-nxth  dhana  be- 
lioto  tiie  said  Jolift  Dtudiin  Lee,  his  exe- 
,  and  u^ttpat,  flibjeet  to  Uta  nme 
my  and  on  the  same  eoadltlonB 
WU  tauAntely  belba  the  execation 

**  EBBTBtta  tBttUOM*. 

ttitt  dgtt&ue  of  the  ahtft*. 

lailltba  Dtanl&i  Leo  do  Inrelv  mn»  to  no* 
IftbftsBiid  shMb  sri|}e«t  to  Om  sanendea^ 
,nUiSmmt  wri  awitdittwii.  Wftaesam)'  ng^ 
iw  MB  dvof  SspMDrtMh  IMBt 

"^D.  Lb>. 

.  itothriaBBtorBof  iha 
^MAntlTLeeL 

[Bk  df  IUb  dbentneni  Vtvm  ohjeoted 

ijdt  b  baw  heen  rtAtnped  with  a  It.  lOt. 
n|  «B  tAttsliBt  of  a  shart  tn  the  sCock 
icinyontion,  obtcpanT:  ot  sodftly,'*  *flhln 
e.  14^  Sbhed.,  part  I ;  atad  leave  «as  re- 
iMaawsCk  counsd  to  imth  to  enter  a 
Mbi  pMM.  The  j&y  hating  fbnnd  fbr 
Ein«  KeMltAg^  was  obtaSned  in  Eaatcr 

iimd  ciinM.— Thii  docmment  ft  not  a 
dftnr  ^  fonn  or  snhi^ce— It  Ift  a  Mere 
M  a  cdiftyanca  httTing  been  exe(»t^.  And 
^Wevniirete,  ttwonld  sftlt  oKd|  ottuAht  to 
«M|tatM  by  the  defendant  lb  tho  strongest 
I  tns  Out  he  had  hf  a  piOTtodb  dirnd  beeome  a 
^io  this  eeatem.  A  deed  te  noX  the  Uss  a 
U  refers  to  something  which  has  been 
rte.  [iWJs;  B.— The  quesUon  is,  did  this 
}*Fan  ft  stamp  at  all  t  Is  it  net  neeiraMe  as 
^*^aa  the  authority  of  SlaUtrie  v.  Pool^^ 
,  ■  ft  W.  6M)n  Tee,  and  of  Roward  V. 
tnn In  JSHechina  v.  »r4»(»m>£,  (8  Mee. 
f^iftPsriE^  uyst  A  etaiop  ie  not  imposed 
tenment  wlacn  refers  to  and  so  fornixes 
>b»fiBTe  an  ureemeaCf  it  is  reqnired  only  on 
■tanmhid^  the  parties  pat  down  the  terms 
'  W  intend  to  be  nntnally  bound.**  {^arke, 
itw  ^plies  sTen  more  strongly  here;  aa  the 
Mo.^  e.lg4,  impoeing  the  stampe  on  agree- 
l^*7*>  '*  whetiier  the  same  ehall  be  only  evidence 
j^BPtitet, flr  obligatory  npon  the  parties  from  its 
!Jrl'*nttni  iBrtrSn»ent."t  It  is  only  bo  far  as  it 
"^uataestin  land  that  this  docnment  needs 


even  an  agreement  stamp:  (Sugd,  V,  &  P,,  p,  lu, 
11th  ed.)  If  it  had  merely  related  to  the  tackle  Sec. 
nonewoaldhereqnfsite:  (^<:g7lef(f  v.  JMinn,  7  ^  B. 
Rep.  486).   f^He  w&s  then  stopped.] 

jr.  *S*nirt,  contra.— This  doenmen't  must  he  looked  on 
as  the  tranner  of  a  tdiare  in  this  mine,  being  in  the 
nsnal  fbrm  by  which  shares  In  it  are  transferred,  and 
there  being  no  proof  of  any  other  instrument  having 
passed  between  the  parties.  !7either  can  it  be  treated 
aa  an  admission ;  for  it  does  not  say  that  the  defendant 
has  assigned  his  share  by  deed  of  transfer;  bnt  that  he 
has  done  so  **  for  the  oonslderatton  ezpreraed  in  a  deed 
of  ttansfer.**  R  ts  att  attonpt  tb  evade  the  stamp  laws. 
{Parte,  B.— It  Itwks  tety  uke  It.  But  the  defoidant 
wonld  have  a  difficulty  In  avmiltng  himsdf  ^  the  con- 
trivance if  he  songht  to  nse  the  docnment  In  his  own 
ftvonr.  Suppose  nie  concern  had  tomed  ont  a  pro- 
dnetive  one,  and  the  defendant  were  to  proceed  against 
thepnrserfof  his  share  in  the  profits,  bis  having  ■« 
conveyance  made  to  him  of  a  share  would  go  to  shew 
that  he  was  not  entitled  to  airrO  this  be  iJloweA 
no  tnnsftrof  mtnhig-ahafeB  In  Cornwall  wlU  he  stamped 
for  the  ihttti«. 

PlKBX,  B.— This  doemnent  el'earty  doe«  not  require 
a  stamp.  "nniatAver  a  party  admits  is  evidence  againal 
him ;  and  this  paper  wb»  timrdbre  reeeivahle  agaSntt  th« 
defendant  as  e^dence  of  thm  betng  soma  olber  deed  4^ 
traflsfbri  sQppoeSng  mch  neeeauy  to  make  hiiA  liable. 
Btttof  nie  vdne  of  that  evideneaue  Jury  weretojudgt^ 
and  you  might  haYe  gone  itnngly  to  Aem  that  tin 
non-producdon  of  that  d««d  dMWed^tluie  what  la  stated 
in  this  paper  ts  untrue. 

RoLrty  B.— Yon  have  writtisn  a  la  itUcli  yon 
aeknowleAte  yonreelTa  shareholder. 

Platt,  B.,  ootKftuwd.— dkcMaryed. 

COVm  OP  At«IKAtTT. 
Thb  Rob  Ror*— JAy  M» 
9  4 10       «.  lOOj  at.     xiy«Ml  li^PMh^ 

Lighi*^  «m4  other  RtguiUniont  remeainff  Oonrta  m 
he  fMowed  atww-wssefr,  pAHthat  fy  Ifts  jMmt- 
foffr.  aiuf  rtfiMlM  ftf  Me  iHtHy  Bbate  at  ffmltr 

.<4«Tt«Ar,  m  ffrmt  Lengtk^^tMd,  fikif,  itnf,  m 
iMtona  Ttufitt^itp  Me  Si^i^iltiM     Milffhta  issw  icAv 
011^  MhIA^  A^^NfaVfoffs  smAit  tAv  AflMaf  /  Mamd^y 
tut  jrwnMHwiv  ^  smo  jinMOPwiiw  ■)■■••  w  sneOTs 
^vab  Ae  tfdsMffis,  at  mi  jfttAsMt/  /AfriA'f  Ma  Jti^MlK 
fbiuhiff  Ma  JVaHSiwMnia  BMisI  taaMMM^^B'Ma  OHv* 
— wisiice  tftaUiig  Bnidmee  tkmwpm. 
Two  utsaiB  »m\\\\%  The  OnlaoMf  and  The  Koh  Sktf^ 
oann  mi  oalKsiea-  e*  the  nighl-af  the  Hflt  Jaavoty  las^ 
when  Tbe  Hnieank  wd  hav  eaffgis^ahndat  M^WMM, 
v%re  tottilty  loets  Aa  aatfan  waa  aMared  agMlnst  ¥Ihf 
Roh  Roy,  a«d  a  Itbal  waa  htwgM  In  on  behalf  «f  thv 
owners  of  The  Unicom,  Hhe  ftral  '«nld«  of  wlHeh 
plfeadvd,  among  othrr  mtrlten^  that  the  steamer  *thA- 
corn,  in  accoroance  with  the  rcgnlatipne  isanied  by  In 
Lords  CommtsaioneTs  of  the  Admlr^w,  ondar  Che  stait. 
9  &  10  Viot.  0. 100,  a.  10*,  and  duly  gaaettad  w  ra- 


*  Seot.  10  ene^  "  that  tbe  lord  High  Admiiel,  ot  tha 
eomninionerB  for  ezecating  the  office  <^  Lord  High  Adinirdf 
m%,j  fron  Ume  to  time  m«Ke  ragahrtiont  feqairing  tbe  exhi- 
bitioQ  of  ■och  lights  hj  ateam-vesseb,  in  each  Bonner,  witfala 
mch  places,  eicept  tbe  river  ThiiaM  above  Taotlett  CreA,  and 
under  nteh  drenmstaneea  aa  die  eald  Lord  Bi^  Admiral  or 
the  said  oommlaaionen  nay  think  lit,  and  may  fron  tloM  to 
time  make  any  other  r^olaiiotu  revoking  or  altering  an;  pre- 
rious  regalatiODS.'* 

Sect  11  eaacts,  «  (hat  the  sidd  Lord  High  Adndral  or  Oo 


Digitized  by  Google 


616 


THE  JURIST. 


quired  by  the  said  statute,  was  flonuahed  with  a  bright 
vMte  light  on  the  foremast  head,  a  green  light  on  the 
starboara  paddle-box,  and  a  red  Ught  on  the  port  pad- 
dle-box, duly  fitted  with  inboard  screens;  anu  was  also 
prorided,with  a  pripted  copy  of  the  said  r^ulatlons  for 
Bteom-vessela  navigating  the  coasts  and  channels  of 
Great  Britain  and  Ireluid,  issued  by  the  Lords  Com- 
missioners of  the  Admiralty,  and  republished  on  the 
I2th  January^  1848,  by  direction  of  the  corporation  of 
the  Trinity  House  at  the  port  of  Kingston-upon-Hull, 
(to  which  port  both  Teasels  Iwlonged),  for  the  Informa- 
tion and  oDserrance  of  aU  steam  and  other  vessels,  and 
in  accordance  with  which  the  said  steamer  Unicom  waa, 
upon  ttiis  occasion,  carefully  navintied.  The  second 
article  pleaded^  as  an  oxhibi^  not  the  liondon  Grazette, 
with  the  pubUcation  of  the  nypilationff,  but  a  printed 
copy  of  the  regulations  issued  by  the  Lords  of  uie  Adr 
miralty,  and  republished  by  the  Trinity  House  at 
Kingston-upon-HuIl.  These  regulations  referred,  not 
merely  to  the  exhibition  of  lighte,  but  to  the  dlGFerent 
courses  to  be  followed  by  vessels  under  various  specified 
circumstances,  and  were  illustrated  b^  diagrams.  The 
third  pleaded,  with  great  detail,  t)ie  history  of  The  Uni- 
com, and  all  the  circumstances  which  occurred  on  board 
during  the  voyage,  from  eight  a.  m.  tillabout  midhight  of 
the  21st  January,  when  the  collision  happened,  and  she 
fras  lost.  And  uie  fourth  pleaded,  that  the  collision 
was  occasioned  by  tlie  fault  of  those  on  board  The  Rob 
R(>y,  whether  tar  want  of  a  good  look  out  or  other- 
wise, not  having^  seen  The  Unicom  until  a  few  moment^ 
before  the  collision,  and  her  then  not  having  observed, 
but  acted  contrary  to,  the  regulations  aforesaid. 

Harding  and  Sayford  opposed  the  admission  of  the 
libel,  on  the  several  grounds  referred  to  in  the  judg- 
ment. 

Addamsy  R.  PMlHmore,  and  3lHsf,  contra. 

Dr.  LcsHiHOTOR.— I  thmk  there  is  a  broad  distinc- 
tion between  doing  that  wbich  Is  ordered  by  this  act, 
with  respect  to  the  binding  effect  of  any  particulars  con- 
tained in  the  act,  and  anything  done  by  the  Lords  Cbm- 
miadoners  of  the  Admiralty  without  the  act  of  Parlia- 
ment, or  br  tbe  Trinity  House  at  Hull,  with  the  assent 
of  the  Lmos  Gommisidotters  of  the  Adndrdty,  or  with- 
out it;  and  that  dbtinctiou  I  inust  take  care  shall  be 
observed  in  the  course  of  these  proceedings.  With  re- 
spect to  the  first  and  second  arncles,  ^  there  be  ai^  re- 
^ilationa  which  hare  tieen  promntged  by  the  Lords 
Commissioners  of  the  Admiralty  with  relation  to  these 
lights,  they  ought  to  be  pleaded  in  the  rwalar  shape 
and  in  the  ordinaiy  form,  namely,  that  it  was  done 
ihrouffh  the  medium  of  thie  Gazette;  and  I  do  not  con- 
sider that  I  should  be  at  liberty  to  receive  them  in  any 
other  shape,  as  bindii^  rules,  under  the  act  of  Parlia- 


laid  comimBaiooerB  tlutll  cause  antii  regnlatious,  at  soon  as 
conveniently  may  be  after  the  same  shall  faave  been  made,  to 
be  pabluhed  ia  fonr  sveoossiTe  London  Gaxottos,  and  the  same 
•hall  be  deemed  to  beta  force  from  the  date  of  tiie  last  of  snch 
pnbUcaUoQB  until  the  lame  AtH  have  been  altered  or  revoked, 
and  soch  iltsntioii  or  revocation  shall  have  been  twice  pab- 
lished  in  like  manner  as  afores^d." 

Sect.  12  enacts,  "  that  the  master  or  other  person  having 
the  charge  of  anv  steam*  vessel  wiHoh  sball  be  ui  any  rirer  or 
narrow  channel  ia  Great  Britain  or  Ireland,  or  the  advent 
lllanda,  or  upon  the  laa  within  twenty  miles  of  any  part  of  the 
coast  of  Great  Britain  or  Jreland,  shall,  wlwther  onder  weSgb 
or  at  andior,  between  annaet  and  tunriw  exhibit  racb  lights, 
within  soch  places,  in  soch  manner,  and  onder  anch  circnm- 
stsaces  as  by  the  said  regol^ons  hereinbefore  antborised  to 
be  made  by  the  eaid  Lord  High  Admiral,  or  by  the  said  com- 
missioners, shall  be  reqolred,  and  in  default  thereof  shall  for- 
fnt  and  pay  a  stun  not  exceeding  20/.  for  every  night  in  which 
such  deonlt  shall  be  made ;  and  the  owner  of  any  Bteam-vesset 
In  which  raeh  Bght  sball  not  be  exhibited  as  aforesaid  Bfaall 
not  be  entitled  to  recover  any  recompense  or  damage  whatso- 
ever which  may  be  snstained  by  inch  vessel  in  conseqneoce  of 
waj  aOua  vessd  ronniog  fool  Qtmot  daring  the  n^t." 


ment.  Therefore,  the  cooosd  for  the  \ 
in  this  case  vrill,  if  they  mean  at  the  biariitg  tai 
themselves  of  any  such  regulations,  plted  them  ini 
proper  form,  and  through  the  me^om  of  tbe  Guil 
With  respect  to  the  other  regulfttione,  with  wIuAI 
act  of  Parliament  has  notbit^  directly  to  do,  * 
gnlations,  if  they  have  been  adopted  and  drcu.. 
the  authority  of  the  Trinity  House  of  the  port  dl 
in  accordance  with  any  directions  or  isfonnatin  f 
mitted  from  the  Lords  of  the  Adidralty,  1  ca 
them  to  be  admissible,  but  admiasible  in  a  rerr  d9 
shape^  and  for  a  very  different  purpose,  from  wut^ 
would  be  wliich  had  been  issued  authoritatif ' 
confirmed  by  the  Lords  GommissioQenof  tlie  i 
For  instance,  where  such  laet-mentioBed  ni 
which  I  am  speaking  referred  dther  to  the  1  „ 
selves,  which  ia  not  the  proper  province  of  tlitj 
Commisaionns  of  the  Admiralty  to  attend  to^r 
they  referred  to  the  different  courses  to  he  pd 
cordiog  to  the  different  situations  describc&J 
not  consider  that  the  parties  were  jtermUttll 
that  they  followed  directly  those  direction!  II 
tions,  or  that  those  directions  or  reguIatioB*1 
lated  on  the  other  side,  but  they  must  plesil 
and  leave  it  to  the  Trinity  Masters  and  tu  OM 
the  caae  comei  to  be  heard j  to  determiBe  wMl 
weight  they  will  give  to  the  regulati(tase«*" 
from  an  act  of  Parliament,  btit  firom  bferiorl 
'nierefitre,  I  will  allow  you  to  plead  the  w 
regulations,  bat  under  th«  ciroamOtbm  ■ 
restrictions  I  have  mentloBed.  So  mneh  fiirj 
and  second  aytiete.   Witih  rt^ard  to  the 
it  is  certainly  ode  of  T«i^  great  length,  isll 
regret  that  an^  wiCnesa  should  luire  to  Wi 
upon  an  arixele  in  so  great  detail,  and  not  r ' 
capable  of  being  dlVlded,'  into  more  eww 
and  shape,  by  being  sf^t ;  becatiselamMtl 
several  wjtoesoes  are  examined  upon  Uw  thiil  j 
at  the  great  length  to  which  it  ransi  iiirillr'' 
difficult  to  administer'  interrogatwies  b  » i 
fomi,  bnt  there  will  be  eon^demble  oiafi 
the  impoaafbllity  of  witnesses  ttearingfi  ■is'* 
of  this  kind.   I  think,  at  least,  it  mf  yfr 
two;  ai^d,  without  the  iesst  •dlffiealt^.tti 
v!ded  aftsr  the  words'**-Th«  JTewaip  Lighll 
will  finish' the  examinatilm  «f  the  wilwaji^* 
the  whole  thing  olear.    With  remsel  to  th*_ 
jections  taken  by  Dr.  Harding,  I  do  not  i 
nte  to  go  through  them,'  btioaufiie  I  coacaire  ti 
sel  who  t&gaei  the  libel  ai«  aware  of  the  natvel 
objeetions,  and  ttie  Courts  gener^  wioddnfl 
them,  that  we  should  avoid  as  mo<^  ss  powblsj 
fferential  pleading,  and  plead  the  fiwitfl 
rely  upon.  I  am  aatla^,  if  that  mods  w»  • 
not  only  in  «  formal  ahape  when  we  proeecd 
but  br  aot  on  petttfon,  that  tha  difficaltjr « 
sometmiM  have  to  aurmiMBt  in  ibe  ftdb  "  J 
would  be  gra^y  ^nfaiidiad.  With  ngud 
fourth  article,  I  think  liof  Uttis  iiapartam;! 
will  be  ueeeMary,  aooording  to  the  manner  mi 
the  &«t  and  second  articles  are  altered,  to  ■ 
these  wcrdfl — ''bnt  acted  contrary  to  the 
afoMs^d;**  and  it  must  be  distinctly  uade 
no  Qvidaice  is  tO  be  taken  on  that  artii^.  An  i 
tion  was  made  by  Dr.  Hardmg  for  a  copy  (n 
made  in  pursoanoe  of  the  aot.  I  altsU  not 
order  to  pr6duce  it,  but  I  leave  the  party  he  r 
to  apply  far  it^  if  he  thmks  proper,  and  i^fwu'" 
offdimuy  farm.  ' 

Bar^mff.~-l  think  the  queetioB  as  te  tw 
miles  important.  «| 

Dr.  LusDitoroir.— K  you  piodaoe  the  owt  v] 
Lords  Commintotwmof  tha  Admiralty,tlMOtliei«i 

miks is impwtant;  batifuot^itisofiwooiw^D 
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los  r.  GtESS.-'^arth  1  and  2,  and  April  4. 
Wm,  Comtmetum  of—  Voted  IntereOs. 
■iindtihU  Trvsteet  to  paf  the  Ineom  efhi* 
_J  EHaU  betwem  his  Son  and  Two  Dai^kten 
I  Ora^iiivgltierjfor  lAfe;  the  Son  to  Awe  One 
f^nd  AcoflM^  One  of  ^Donghen  another 
J,mdlkrmaininff  «Mf  to  he  divided  he- 

ylkt  flier  Danger  md  the  Qrenddem/hiar;  and 
\eei^a»t>ee«aae  <^  eaeh  of  the  TmanU  for 
fnaUtt  were  to  pojf  and  trm^fsr  cAa  Share 
!  friteipai  Monies  of  the  Parhr  tfying  equalfy 
jt^cmd  miyhi*  or  her  Chilaren;  and  there 
iB^oier.incaeeofat^ofthe  Tenants  for  Life 
jmeet  Ismef  0^  the  mare  of  the  Parttf  <fying, 
iOitina  oftJie  Others  .—JBeld,  that  the  Children 
"  Tatanti  ftr  Life  tooi  Interests  tchieh  vested 
nM^  «  M«  Testator's  Death;  and  that  the  Gift 
tka(^m,to6€asetrtaiiudatthelfe(itkofthe 
ifwUfe, 

.by  hU  will,  dated  1st  December.  1836, 
W  certain  amiQities  therein  mentioned, 
lied  unto  Robert  Gr«ei^  £dmimd  La- 
I  Allen,  their  executors,  adminutrators. 
his  stock  and  shares,  debts,  honsehold 
,liDea,  china,  monev,  and  effectB,  and  all 
e^and  remainder  of  his  ptzsooal  estate, 
tiad  vhereiotTar,  to  hold  the  same  unto 
ilbat  Green,  Edmund  Lucas,  and  Thomas 
rUn^  aceeaton,  uid  administrators,  upon 
mtieompetent  share  to  secore  the  regular 
lif  the  anniuties,  and  upon  trust  that  the 
.tan,  ad  the  sarrirors  and  surrivor  (tf  them, 
ijUn.  tiecntors,  and  administrators  of  sach 
k^Knld  tnd  did  stand  poaseased  of  the  residue 
.Hi  SDd  effect^  and  should  from  time  to  time 
I  As  iaterest,  diridends,  aud  annual  produce 
i«id  pay  ind  apply  such  interest,  dividends, 
^  Ipndaoe,  mitoj  between,  and  amongst  such  of 
nadnandohildren,  and  In  such  shares  and 
V  M  taweiaaftar  swntioned,  for  and  duiing 
itLenatualllfisofaftohof  them;  that  is  to 
linl  part  or  dure  of  such  intcomt,  dividends, 
IfrMBce  unto  his  son  James;  one  other  third 
\  of  such  interest,  dividends  and  annoal 
this  dsnghier  Rebecca ;  and  the  remaining 
' '  bis  daughter  Martha,  the  wife  of  — — 
I  gnoddaaghter,  Elizabeth  Peytou,  the 
■Webb,  in  equal  shares  and  proportion^ 
iftan :  ud,  after  the  decease  of  the  annuitants, 
'  '  £ncted  his  trustees  to  stand  pwsesaed  of 
■rt  ^art  to  answer  the  annuities^  upon 
^  ths  interest,  dividends,  and  annual  pro- 
fiattesnne  manner  as  direoted  concerning 
FpvtefUs estate aod  e£feots;  and  he  directed 
Ms  of  Us  daughten  and  granddangbter  to  be 
^MUtttcoss:  mdfbomaiu  aflortiie  decease  of 
[^Urai  ai^  grandchild,  or  either  of  them,  then 
*M  Us  trastees,  or  the  surrivora  or  survivor  of 
'  the  hoii,  ezeeuton^  or  administrators  of  sueh 
to  pay  and  transfer  the  share  or  shares  of 
I  w  tbem  so  dying,  of  and  in  the  principal 
jMa^  between,  and  amongst  all  and  every  the 
nil  cbiUten  01  lus  said  sou  and  daughters  and 
wpsctively  so  dying,  lawfully  begotten, 
ihsre  alik^  if  more  than  one  child  of  his  said 
^«^iten  snd  granddaughter  respectively;  and 
(tMdiild  of  each  of  them,  then  the  share  or  shares 
)  OCT,  or  them  so  dying  to  be  paid  or  transferred 
'  1^       her  or  his  executors,  adndnistrators, 
[■jP»  w««tiTely.  And  his  will  was,  that  if 
.F«.hun)Jeluldn|.  JamesLBebeoca,  and  Martha, 
wninieiind,  ElinbtthPeyton,  the  wife  of  the 
Webb,  ahonld  die  vitbottt  iamu  lawfolly  b»< 
vokXm.  CO 


gotten,  or,  having  such,  all  of  them  should  die  under 
the  age  of  twenty-one  years,  then  the  share  or  shares  of 
him,  her,  or  them  so  dyinv  without  such  iasne,  of  and  in 
the  said  principal  stock,  should  go  to  and  be  equally  di- 
vided between  and  amongst  all  and  every  the  children 
and  child  of  the  snrvivors  or  survivor  of  them,  his  stUd 
children  and  grandchild,  share  and  share  alike,  if  more 
than  one  such  child ;  and  if  but  one  snch  child,  then  to 
that  only  cluld,  his  or  her  exeentors^  administrate!^ 
and  assigns.  The  teatator  died  in  December,  182^  ana 
tiis  will  waa  proved  by  all  hb  brnsteei^  who  were  like- 
wise  appointed  exeeutcffB.  The  testator's  son,  James 
Salmon,  had  in  all  seven  children,  but  four  of  them 
died  in  the  testator's  lifetime.  The  other  three  were 
resjpectively  Charles  Salmon,  Mary  Ann,  afterwards  the 
wife  of  Israel  Huntley,  and  Eleanor  Saunon.  Eleanor 
Salmon,  having  attnned  twenty-one,  died  in  June. 
1841,  before  the  death  of  her  father,  unmarried  end 
intestate,  and  letters  of  adminiBtration  of  her  effects 
were  granted  to  her  brother  Charles.  Mary  Ann 
Huntley  also  attained  twenty-one,  and  died  in  tcte  life- 
time other  father,  in  April,  1838,  and  letters  of  admi- 
nistration of  her  estate  were,  in  May,  1843,  granted  to 
Sarah  Huntley.  James  Salmon,  tile  teatatoPa  son,  died 
in  August,  \Z^\,  Tbl?  «iit  was  instituted  by  Charla 
Salmon,  to  have  the  rights  of  himself  and  of  his  tfsteiv 
in  the  one  third  of  the  testator's  estate  given  to  Uu 
children  of  his  aon,  James  Salmon,  determined.  The 
cause  having  now  come  on  to  be  heard  on  fbrther  dl* 
reotiona,  the  question  was,  whether  Charles  Salmon,  aa 
the  only  child  of  James  Salmon  living  at  the  death  of 
the  latter,  was  entitled  to  the  whole  01  such  one  third 
of  the  testator^s  estate  In  his  own  right,  or  whether 
such  one  third  was  diTMble,  in  equal  shares,  between 
himself  and  his  sisters,  in  which  case  he  would  be  en- 
titled to  one  thirdofsmm  third  in  Ilia  own  rwhLand  to 
another  third  as  peraonal  v^resentatiTe  of  hia  dater 
Eleanor. 

Soupell  and  Sk^Mdf  for  the  plaintiff,  contended, 
tliat  the  children  of  James  Salmon  did  not  ttJce  vested 
intereata  during  hia  lifis.  There  was  no  gift  to  them, 
except  in  the  Erection  to  pay  and  transfer  at  the  dwth 
of  the  temut  for  life.  The  gift  waa  to  a  claaa  of  chil- 
dren, to  be  aacertunedatafatore  period,  vis.  the  death 
of  the  tenant  for  life.  (Beck  v.  Bum,  7  Beav.492; 
BiUingslgfv.  Wells,  3  Atk.  219). 

Walpoie  and  HaUett,  for  Sarah  Huntley,  contended, 
that  the  children  took  vested  interests  during  the  life 
of  their  parents.  {AfoHkhotue  v.  Holmes.  1  Bro.  C.  C. 
298;  £a^v.Maddisonf2  Bro.C.C.7fi;  Roberts  r. 
Burder,  2  ColL  C.  C.  130;  Parkhouu  y.  Gregory,  4 
Hare,  896;  Harrison  v.  Foreman,  fi  Ves.  207;  Stmyes 
V.  Pearson,  4  Madd.  411 ;  1  Roper  on  Legacies,  p.  584, 
4th  ed.;  Bromhead  v.  Hwtt,  2  J.  &  W.  462). 

I\tmer,  for  the  executor^  referred  to  Bvil  v.  Priteh- 
ard,(6Bm,Bffl). 

April  ^—Jari  Laxoiuia,  H.  B.— The  testator  in 
this  case  gave  hie  yetmaal  eatate  to  tfuatees,  upon  trust, 
first,  to  uivest  a  competent  sum  hi  stock,  and  to  pay 
eertun  annuities;  then  to  receive  the  interest,  divi- 
dends, and  annnai  produce,  and  pay  the  same  unto, 
between,  and  amonnt  hia  two  ohiloreD  and  grandohil^ 
for  and  during  the  life  of  each  of  them,  in  the  aharsa 
and  proportions  thermn  mentioned.  The  income  was 
to  be  divided  into  thirds,  and  one  third  was  to  be  paid 
to  his  sou  James,  another  third  to  his  daughter  Re- 
becca, and  the  remaining  third  between  his  daughter 
Martha  and  his  granddaughter,  in  equal  shares.  And 
from  and  after  tne  decease  of  his  said  children  and 
grandchild,  or  either  of  them,  then  he  directed  lua 
trustees  to  pay  and  transfer  l^e  share  or  shares  of  him, 
her,  or  tlmn  ao  dying,  of  and  in  the  principal  stock, 
unto,  between,  and  amongst  all  and  every  the  child 
and  ohildrea  of  his  s^  son  and  datuhters  ai^  grand- 
child isspacUvdj,  ahaze  and  ahaie  alike^  if  more  than 
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otte  child  ef  liis  teid  son,  dauglitfln,  aix)  g^MHiddanghter 
re^wctiTety}  and  if  bvtone  dblld  of  «ach  of  them,  thm 
tke  share  or  sfaaieB  of  bsm,  her,  or  theta  bo  dying  to  1>e 
paid  or  transferred  to  soeh  ofte  ofaild.  And  he  Greeted, 
th«(  if  eittierof  hiBchUdroB  or  his gramtdaagfater should 
die  vithont  issae,  or,  tli«r«  being  such,  all  of  them 
shonld  die  under  the  age  of  twenty-one  yean,  then  the 
shue  or  dians  of  him,  her,  or  them  so  dying  without 
sneh  iaane  shoold  go  to  and  be  eqnally  divided  between 
and  amoi^all  and  evenr  the  children  and  cUld  of  the 
snrriTors  or  survivor  oi  them  his  said  children  and 
grandchild,  share  and  share  alike;  and  if  but  one  such 
ohltd,thento  that  only  child.  The  testator  died  in  De- 
cember, 1826,  leaving  his  son,  dangfaten,  and  grand- 
donghter  sarriving.  James,  the  son,  died  in  August, 
1841,  leoriiu;  the  plaintiff  his  only  TOrriring  child,  who 
now  claimed  the  whole  of  the  fliird  of  whlcn  his  father 
yma  tenant  fi>r  Hfe.  It  was  alleged,  on  his  behalf,  that 
it  was  a  gift  to  a  clasa,  to  be  ascertained  at  the  death  of 
tbe^nant  fbr  life;  and  that  daring  the  lifetime  of  the 
tenant  for  life  his  children  took  only  contingent  in- 
terest^ depending  on  their  surviving  him.  On  the 
other  bond,  it  was  contendad,  that  ttie  ehfldren  of  tiie 
tenant  for  lift  who  survlred  the  testator  took  imme- 
diate vested  intereato.  Haw«fc?i:i:or,tnaitiiec!iri- 
off n  took  interests  which  vested  bnoiediately  on  the 
death  of  the  testator,  and  that  the  interests  of  sucli  of 
ti^  chUdzen  aadied  in  thetifettme  of  the  tenant  for  lift 
passed  to  their  legal  personal  representaUvea. 

VICE-CHANCELLOR  KmoHT  BIftlCE'S  COURT. 

HmuTOir  V.  SnpmunoM.—- JKarcA  12. 

WiH  OmUmtHom  ihafs  ■^^■WMltriw— Jllulfcmuii 
Att—IHwitim  {Mr  Stiqfef. 

JMf  Will  a  VfHalor  deitfyect  BM  EOMe  M  T/^atm, 
Trust  for  A.B.for  Life,  wUK  a  DtrtOUmy  after 
A.  BJs  Death,  1o  aectmulate  the  Rmta  ftr  nmWNone 
Ymjivm  the  Dtaih  trf  A.  S.,  md  M  M«  md  tff 
Utof  TUu  to  divide     AeeumuhHoiu  oi  ril««Ai«a»- 
thmi.  Noreti^mryDeviMOrBnvetttoiucmtahted 
imOtfrn.   The^^^Htmrdiedinvm.  A.B.med 
Ai  1887.         neen^-me  Tear^  fnm  Me  f)eeah  of 
A.  B.  mtild  eapire  in  1858,  tnd  a  Petiod  Ttemty- 
me  Years  from  the  Det^h  efthe  7Wftm>r  tmfM  md 
4n  \QA6:—HM,  that  the  'Fi-ugt  ffr  AeemtUltlHtftt  VNU 
96id,  w  far  M  it  exceeded  Tieentjf^orte  Yettrs  from  the' 
Death  of  tke  Tettator;  and  that  Hhe  Ifeir^at'LtltB  of 
■Ike  Testator  ime  entiled     ihe  Ttaert9t  <m  the  Funds 
(arising  frtm  the  Rente)  aectmtiiated  between  the 
Death  of  A.  B.in  1837  ahd  "im^^  lind'tolke  B^kU  if 
tte  iV^wrft'./hwB  1846  «fiA7l858. 
J%e  l^atorteqaeaihed  ike  Fond  arit&^  ffVIn  Bea^ 
-to  the  GhildrAi  ofO.D.,(he  GWftlWw  of  B,  F.,  ihe 
Children  ofG.  H.,  the  Children  of  I.  K.^  aiiSfoL.M. 
ifheehonfd  then  he  lMng;  md  if^dt,  h.  Bf.'s  Shai-e 
to  be  dMded  infyfhUr  PaHe,  and piHd    Ihi  Children 
tfO.  ■/>.,  M.  F.,  G.  n.,  and  I.  JT.,  **'in  Manner  eifoee- 
•taid,"  or  to  tuth  of  thm  at  tk&aM  then  be  'li¥ing:-^ 
Held,  that  the  PeHod  ^  DfitrUniion-teta  not  tioeite- 
rated  iy  the  Trust  for  AMtmwlation  hihva  toid,  but 
Iftfrt  the  Fkmd  wonld  6e  divisible  among  me  Chmrm 
•f«r  Stirpes,  and  not  per  GapHa. 
The  testator  in  the  cabse,  Tiirfni&s  Nelfleton,  "hy  Ma 
will,  dated  May  4, 1824,  deviseS  all  his  real  estates  iii  the 
county  of  York  to  two  trastees, "  upon  tniat  for  Hannah 
HaTIas  for  her  life,  and,  immediately  upon  the  deccivse  of 
the  said  Hannah  Hanas,up6n  trust  that  they  do  and  shall 
let  the  whole  of  the  said  estatea,  with  the  appurtenances, 
for  the  most  rent  that  they  can  i-easotiably  ohtatn  for  the 
same,  to  any  respectable  tendnt  or  tenants,  for  th6  term 
of  twenty-one  years,  upon  lease  cither  for  seVcn  years, 
fourteen  years,  or  the  whole  term  of  twentr-otte  years,  as 
they,  my  s^d  tiusteesy  or  the  nirrivtfr  m  them,  or  the 


heirs  of  such  snrvivor,  Aall  In  tktir  Jadgment  I 
the  time  most  advisable;  and,  i\pon  receipt  of  tin  ] 
and  profits  of  my  Said  r^  estates,  to  place  tlie  i 
yearly  and  ewryyearnpon  GoTBrmaent  orted  i„ 
and  die  Interest  thereof  to  receive  Tesitv,  sid ' 
place  the  same  out  at  interest  as  aniRsua  i 
whole  of  the  said  term  rf  twra^-one  veaw: 
hereby  declare,  that  the  receipt  orieeoptB  of  i 
trustees,  or  the  survivor  of  tbem,  orths  hAii 
snrvivar,  shall  at  all  times  be  a  ^od  suil  ( 
charge  to  al!  persons  whomsoever  for  so  tmub ' 
as  ^bH  llker^  he  expressed  to  be  receiTed,n 
the  penon  or  peieons  paying  Oie  same  im(j| 
wards  be  answerable  or  accountable  for  the  irii 
tion  or  non-application  Uienot    And  npga 
trust  that  thiey,  my  said  trustees,  or  the  n 
them,  or  the  heirs  m  sach  sorrivor,  doll,  npcel 
piration  of  the  said  term  of  twenW-one  veartgiffj 
thereafter  as  can  be,  call  bi  rae  whole  tf ' 
twenty-one  years*  rent,  and  ttie  interest  safl  i 
tione  of  interest  thereon  and  of  every  part  i ' 
in  the  sert  {Aaeo  deduct  and  refmburse  fh 
himself  an  reasonable  and  necesMrrft^pensn  i 
the  exeentten  -f  Xtvss  my  -will,  or  of  the  had 
in  them  reposed;  and  after  such  payment,  ttdil 
the  same  between  and  eqodly  amongst  lUulf 
chlldten,  as  well  sons  as  daiigtiten.«f  myi  ' 
Nettleton,  (except  Itis  two  sons  tliolibas  i 
who  hal«  been  afready  otherwise  profided  ft^ 
and  daughters  of  my  nephew  Joseph  iTttlT ' 
and  daughters  of  my  nephew  Fraocb  1 
the  sons  and  danghters  oT  my  nieoe'HaT;,^ 
Fereival  Terror;  and  John  NetOetoD,  tbe  oAi 
nephew  Thomas  Nettleloti,  If  he  shaH  thai 
ana  If  not,  then  T  give  his  part  or  share,  m&'i 
direct  that  it  shall  be  divided  Into  four  tqifldr 
paid  unto  and  amongst  the  children  of  toy*il 
and  niece  in  manner  aforesaid,  or  to  striji  of] 
shall  be  living  at  that  time.  And  trom  asSb 
after  the  expiration  <X  tbe  s^d  terai  ^\ 
yeat^  the  said  testator  Mve,  deviseO.  ttA ' 
all  and  every  his  said  xeaiestftttt^l: 
soever,  sttnaie  In  the  county  of  Tol 
tleton  (the  sOn  of  his  aaia  ne^Aww'! 
and  his  aarigns,  for  and  doling  the  term  < 
life,  wHh  remaitider  to  the  uiS  tJf  fhe  ft*] 
body  l&wfhlly  begotten  or  to  be  begiitt*'Hj5i' 
with  divfers  remnlnders  over;  and  the  w3  b 
pointed  the  said  Hannah  HSI^soleexeentrixofl 
will.   The  will  did  iiot  contMln  anT'«rf*u*yj 
or  bequest.  The  testator  died  in  Miy,  iSSt 
Hallas;  the  'tenant  for  lifis,  died  in  Ftibcsi 
The'term  of  twenty-one  years,  reckoned  frowj 
toi-*8  death,  eJEpircd  in  July,  1845.  The  termotl 
one  years,  reckoned  fnJm  the  deaths  of  HannAj 
would  expire  in  Febmarr,  iSfiS.  The  Inntw' 
mulated  the  rents  from  Khrufti^,  ISW,  the 
the  death  of  Hannah  Hallas.   W»  bill  ww  WeJ ' 
heir-at-law  of  the  testator,  for  the  puipoae  flb 
the  opinio'h  of  the  Court  as  to  his  rights.  , 

Russell  and  'Chapman  Barber,  for  the  pidat 
heir-at-law,  Insisted  that  the  trust  for  acconr 
was  void,  BO  far  as  it  exceeded  twenty-one  y*'^] 
the  death  of  the  testator,  and  fliat  he  (the  h^^jjj 
(there  being  no  residuary  devise  or  ^^l^^  ^'"9 
was  entitled  to  the  i^nts  of  the  eSate  from  fteef 
tion  of  the  twenty-one  years  computed tnun  (at' 
of  the  testator,  until  the  end  (rf  twenfr-oae  y«nj 
puled  from  the  death  of  Hannah  Hallaa,  and 
the  income  Arising  from  the  accumulated 
same  period ;  and  -fhat  he  wis  entitled  to  I** 
possession  of  the  estates.   [They  cited '.^w 
(2  Keen,  5B4J;  The  Atton^Gaerat  r.  P^uM, 
Hare,  656).  I 

Bacon  and  '^mtf^,  ifitt  the  tmstees. 
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JbBumLT.a  IFrMU(.  ftr  WMM,  of  ths.alw  of 
Hi  ntitled  ander  the  .wiE  to  tbe  ftaanmMliUBd 
^adeuttedtkai^  tnA  ioc  Mcumalaiioai  bad, 
tM  UexceadfedtiK«iiJorroa&  y&ua  from  tibs  daath 
.  totitat;  bat  QonteiMW  that  the  eSeet  tf  the 
■wi  Act  w4i  to  aceeiecata  tW  pauMl  £of  dietrl- 
taLH4  tlui  the  ■ecuamiaUd  fiaii4  was  presMoUy 
jad  dinsU^e,  Mwng  tba  fartian  lotnwaiad 

'  r,iw«UieiB  of  thai  aanw  clam,  took. the  saaie 
pBOTi>— d  coBtendad  tbat.UM  movnnlatad 
„^iiotfa>ba«haqadiritbaDypiu:t  of  thaeoato 
lint;  OTjat  all  eraitSL  with  <)a^  a,  pmjMwtioa  of 
»r,.JIan0ai^oiifl|iftM]»4My;.&Cr. 

P.fiMMT  and  GSiwi^  for  the  other  parBOiiB  iit- 
Ik  tilt  aeeaotalatid  fmd,  avi^xutad  tha  suae 

Bavci^T.  C^aaMj  ^  vaa.  of  opiaiom  that 
tAtaecaauIatioD  waa  Toids  ao  ftir  at  ih  «x- 
itjr-one  yeaxa  computed  inva.  tha  daath  of 
.aadthattbftplaiatiff,  tha  boir*atrlwwyWas 
I  the  KDta  o£  tha  estates  boa.  tha.  a&d  «f  the 
F  tireDt7r««e  T&ars^  that  is>  twoaty-oo*  yean 
'WB.the  death  of.UiaiteaUttUL  untiX  the  end 
I  tana  of  iraHgrnaiie  ytaxB^  .that  us  twenty- 
froa  Ua  death  of  Hoonah  JUUaa» 
-]a.w  WW  aleoeaUtlad  to  the  iuoome 
fuad  for  tW  sama  period.   H«  waa 
,that  alihovgh  the  effect  of  the  Thellua- 
iiajtop  the  ^uiaulsUon,  yet  tha  period  of 
l«as  «ot  acceleoBted^  and  that  such  period 
lirriTe  until  tho'  end  ef  twenty-one  yeata 
[fiml&^deatti  of  HaunabilaJlaa;  tuaiihU 
1  lathe  o^uuan>  that  the  aacutiMilatcd  fund 
ktabft  ^tided  per  stii^a,  a«d  not  per  capita; 
•  u.  which  the  t^tator  had  ^ven  the 
Ketfleton^  his  gvmt  nephew,  in  case  of 
,itnB^htne4  ^hat  epiniott.   He  thought  that 
>if  all  fartiea  diottld  he  paid,  in  Uie  fisst  ior 
1(|C  the  fond  already  aceamiibtad  fro«a  ISST 
1^  aad  if  that  fiima  waa  not  anfficianiy  th«i 
ihevtd  he  Euaed  oqi  of  the  f  w  a»- 
i,  tnA  tha  iei4a  ^ad  profita  o£  the 

I  arttkd  by  sranganieot,  that  the  pjuniiff 
thHa  paoaMoioa  ^  tha  eatalaa,  ha  ande:- 
Ck  fha  nota  and  ^rafits. 

AnooD  ft  6a»naBo«K.— 4prtf  2&.-  < 

«K        a  SnH  /or  th4  ASmnigtraHon  qf 
^  Mif  osnfMMf  he9  fyUrtsty,  and  uHOf.  wia 
"^pn  mad^  d  Party  to  the  ^Sbif, ,;om«d  her 
ini^  J>4^eue^;  and  the  Court  h^^ihattht 
^  Imhatiag  jo&ititin  Defenee  $kculd  Mfono 

question  in  this  ease  wa^  as  to  the- costs  of 
icua  her  assigned.  '  To  a  suit  {or  the  adminis- 
"  s  tiitat^r'a  eatate  the^  kgatees  ware  made  par- 
juie  with  the  asHgoee  of  ope  of  them,  who  Tiad 
wr  iatawA  fbr  fte  benefit  of  her  creditors,  as 
*•  TKe  paitfcnlar'  legatee  joined  the  other 
■Jw  amr,  hat  her  aarignee  pttt  IB  a  aqm 
Ha  MBgnmaBt  mm  dated  before  the  insUtu- 

^  inmeA  for  the  aadgm,  adcad  the 
nhialdacBBtaoatof  fliaeatat«i,fliidB«((o 
waUa.ciiMg»0Bthe.laga«7  a«igned  to  him. 
LkT*      jp'^Obi  tha  ether  defendaats^  the  kga- 
^•bicd^w^  by  which  means  ail  smnate  costs 
,t^mni  an  her  behalf,  aad  tharefope  tha  as- 
^nmywaiBtiid  her  hitMwt  oiyhito  be  aMgwed 


=  — ^  J  -  _  ■  ^-  -a 

hia  eaato.  At-  aU  eveat^  ona  sot  of  oeati  oa|^  to  be 
^ewed.  foi  this  legatea  aad  her  aa^gnafc 

Kawvi  V.  C— I  tluah  the  aenaml  aetata 

ought  to  have  the  benefit  of  tha  legatee  baning  joiaad 
with  th«  oth«K  fegaleea.  Tha  aaaigiMe  of  her  IntMwat 
maat'inaka  lua  eoita  a  dMi^e  an  that  pactioalar  fimd. 

CoHmsu  V.  Bwt..— April  28. 
Wilt—Omtruttiim—'*  What  rmaint  oj?* 
A  Tettaior  I^waihed  all  hit "  Estat*  and  Meets,  GCoMbi 
ChaUel$,  Motteea,  Lauds,  Monies;'  to  Job  W^s, 
ier  tale,  separate  Us«  and  Bea^;  and  furihier goBt^ 
uiiSed^  and  directed  that  at  her  Xhcease  **  tehatestr  fw- 
mains  o/*'  his  Estate  and  EJtctt  should  go  to  other 
Parties,  who  were  enumerated  and  described.  l%e 
Widow  onlji  received  (md  ^eiU  a  small  J&m  of  Mon^ 
and  exyjc^  the  Smamaer  in  i^?eeis,  and  dUd:^ 
Held,  that  siuh  of  the  Parties  enumerated  aad  dsr. 
scribed  as  were  livtHfi  at  tk*  Dtath     tia  Widm  wsn 
entitled  to  tJtc  Proper^. 

Jkiha  Coastabla,  by  hia  will,  dated  imh  Febnaarr, 
1840^.  a&«*  nwduag  aU  fonaer  wUIcl  pfoaeeded  as  foV 
Iowa:— <*  Fintr  I  dueot  that  all  mr  jmt  &bta»  fanaial 
and  teataagntagy  uqwnaea,  b*  paid  ouk  of  my  estate  ai 
soon  aa  canTealeiii  aftar  my  deeeaae.  I  giv^  davia^ 
and  beqaeath  upto  my  dear  wife^  Mary  Aan  Constable, 
aU  and  every  niy  eatata  uid  eBitcti^.goodB^  chettell^ 
haasee,  lands,  maueB,  acouDtiea  Car  auney  due  or 
growing  dne,  every  matter  aad  thii^  wliatsoever,  and 
wbeieaoevei  the  aame  nwy  baat  the  time  of  my  deeeaae^ 
far  hcr,Bole>  e^inate  qae-aad  beaafit.  I  faxttier  gm^ 
will,  aad  direct,  that,  at  the  deceaae  of  my  said  wile^ 
whftteverHiwtaiaii'of  my  taid  eatM*  and  eflmts  sh^  g« 
t*  aaA  ba  enaUt^  dinM^ahMaad  abma.aUke,  be- 
tween the  foUoanag  peaBaw  hewinaftar  named,  or  so 
ina«y  afi  them  aana^  b«  thea  Uvii^  :-^>^'ilitam.  Bull, 
of"  Sf.y  [hare  ioUowed^  an  fall  eoama»*ioa  and,  de- 
Aariptioa.OT  tha  spefeoae^]  "Aad  I  hueby  aominete 
aafk  wpoiat-my  aaid  dear  wiSa«  Mary  Ana  Gonst^le, 
my  aole  exaaotnx  to  thiajagrilaat  wiU  and>  taiitamaafe." 
Tha  taata«OB.djad,  an  th«17th  Aaguat,  1M7,  hwW, 
oftev  the  date  af  his  wiU,.eoatnetid  ta^aaU  hia  cowhaU 
eatate^aad  the  wiU  waa  frMtedby'tha-widow-andetBi- 
auAnx-ia  Ceeandtar,  latf .  Xhe  teatater,  at  the  data  of 
ilia  will,  and  at-  h»  death,  war  paeaawoA  of  leasehoU 
haoae^  bald  fiNtiony,  twaa  of  y«a«,  bMndiahi  fiiaaa* 
taaB,.^/.  U«wca8h,  .9Q(U.  31  pec  Ceai.  Bedaoed  Ak* 
■ttitH%  2fi0;.aad  <3004  dae  to  niia-  on  te<iaitahle  mort- 
migaa,iaiHi  saveml  ibbta  da»  to  bin.  oa.aimpia«o«taaet. 
Toe  addDwraoaimd  tlM.caah,.  whiieUeba  8a^>euded,  and 
pud  thaiWieraland  teatameatasy  expeoaesyaiuiaUthe 
debts  except  a  sum  ef '6MW^  dve.fiomstbe  teatatojr'on 
eqqitaM>'  ateatgagty  and  aha  eajogreA  thei  fiirmtw*  aad 
raoMved  the  rentv  aad  pamfit^  till  hac  death,  wlueh 
oaemn!!  oaa  thftOth  Saeeaaber,  .18«B.  Sha  died  in* 
testate,  aadl  alminiairatioa  waagcaated  to  tfaar  aetata  to 
John  Ball.  After  bee  deatlv  adniinigtratiogi  dc  boma 
aon.a<  theaaada  oT  the  testator  with  bis  wUl  aaaeaad 
waa  gianleAtalue  bmUiery  Jamea  Goaatabla.  Tba  hiU 
waaiued  by  JaauaConBtafaie  af^dnattheadaunistsalar 
of  ttia  teati^or^  widow,,  and  against  soma  of  the  pnaties 
ewiaterated.  in  the  testator'awUi^-flBd  aaaaaa^  the  rvpue- 
aentatrves  of  aachef  themaa  had  died,  which,  aiaoag 
ether  things  aiatad  that  varions '  dnobts  and  diftkulties 
bad  atisen  as  to  the  tnte  ooiutnictuin  of  the  will,  and  in 
particular  ae  to  the  interest  which  Mary  AnD.CeBetabk^ 
the  widow,  became  eatitled  to  in  the  persoaal  estate,  her 
BKEft  oC  li^  eontendiag  HtU  she  became  ntifcled  to  tha 
wbola  of  the  aama^  sasgect  to  tha  payment  of  Ua  debta^ 
and  ftmaial  and  teataaoeatary  expeaaes,  for  her  own  ab- 
saiota  uae  aad  benefit;  and  uat  taa  gift  contained  Hk  t^ 
will,  of  whatever  remained  of  the  said  testatoL-'g  estate 
nd  efifect^  t«  tiie  persons  therein  named,  was  and  is 
ToUL  Vbueas  tba  other  defiea^ants  coatended,  ai^ 


Digitized  by  Google 


620 


THE  JURIST. 


the  plaiDtiff  submitted,  that^  according  to  the  true  con- 
struction of  tha  wiU,  ^e  became  entitled  to  an  estate 
for  hez  life  oaly  in  the  propertj^  therein  comprised,  and 
that  at  her  death  tht  same  became  divisible  among  the 
persons  in  Uie  will  mentioned ;  or  that,  at  any  rate, 
KhateT«r  remained  of  the  estate  and  efiects  of  tiie  a^dd 
testator  at  her  dea&  became  so  divisible.  It  vas  prayed 
tihat  the  trnsts  of  the  wUl  might  be  pctfbnnea  UMer 
the  direction  itt  the  Coart. 

Wi^^ram  and  Kent,  for  the  plaintiff. — Upon  the  true 
cODstrnetiea  of  the  fvill,  and  to  efiectuate  the  manifest 
intention  of  the  testator,  it  must  be  held  thafrlhe  widow 
took  only  an  estate  for  life.  The  teitator'i  property 
ooDsiBting  of  chattels,  leasesy  and  other  personalty,  at 
the  time  of  his  death— -for  bis  oopyhold  property, 
■which  he  had  at  the  time  of  the  making  of  his  will,  had 
been  contracted  to  be  sold — the  words  used,  nameir, 
"goods,  chattels,  honses,  landsy  bioniea,"  wonM  aptly 
dflsoribe  it.  The  princi]^  part.waa  the  long  leaswold 
iwoperty,  and  th«  fair  ooudadoB  1^  that,  by  the  words 
**  wuteTor  rMDains,"  the  teMat<tf  meant  that  «o  mvdi 
•f  tiie  teniae  as  remained  nnexpired  at  the  wife's  death 
dunild  go  evex,  and  that  abc  ahould  enjoy  the  same  in 
4P«Bj«,  and  at  her  .deatb^iltshonld  g»overto  the  parties 
natned  in  tiie  will,  or  such  of  thera  as  WBre  living  at 
thiS  death  of  the  widow.  .(jStenaoli  v.  ^Sbmon^  ft  Madd. 
123;  JMama  x.  Ardovia,  2  Ve8.san..I6St  Bands  v. 
ffandt,  I  Diini.  &  £.  437,  note;  CHibi  t.  Tait,  8  Sim. 
-182;  J>oe  i.  iStemiion  t.  Ghver^l  M.,  G.,  &  S..44B). 

O^ard,  for  a  deifen&nt  .in  the  same  interest,  as  the 
plidatiSj  said,  that  t|i*  words  "whatever  remains'* 
mi^fat  be  explained  in  two  wa;^:  first,  that,  tb«  widow 
being  eKccntrix,  fiieiwoxds  might  be  understood  as  ap- 
jdicable  to  what  rsmfiined  after  payment  of  the  debte, 
nuwxal  and 'tsstanantuy  expenses^  wiiieh:tberteet«t«r 
directed  to  be  ptid  ;  &iid»  secondly,  the  words  might  be 
exididned  by  reference  to  th^  ttct  <of  the  peiiuiaUe 
■nue  oS  aomt  psurts  of  the>prop«rty»a&d  might  be  &irly 
•pi^isd  to  what  renuined  after  the  death  of  the  mdbw. 
.  Jr.  T^FMer.  Tcfller,  Craig,  BUhMr,  and  (Mtknttr 
appnied  ibr  other  defendants. 

.  JBwaeff  and  MeU^e,  for  t)ie,  defendants  the  -next  of 
ldn»  and  ithe  administrator  of  .the  widow. — Mrs.  Con- 
stable took  the  whole  prOjMrty  absolately,  and  not  for 
life ;  and  she  having  died  intestate,  her  next  of  kib  are 
entitled.  The  words"  whatever  remains  |' must  be  con- 
sidered'to'mean  whatever  the  widow  might  not  dispose 
of  durii^  her  life,  and  the  gift  over  to  the  patties  named 
in  the  will  is  wholly  void.  Thus,  in  BvU  t.  Kia^tttm, 
(1  Her.  314),  where  there  was  ft  fpfr  to  8  woman,  with 
power  <A  dispoahig,  and  a  gift  over  of-ftU.that  xoowned 
at  her  daoeas^  uia  a  general  gift  of  the  reridue  to  her, 
it  was  held  .that  she  was  abs^otely  mtitled,  and  that 
-tfie  vorda  "  all  that  may  remain  at  her  decease"  were 
TOid  for  uncertMnty.  {Knight  Brueei  Y.  C— The  only 
4iie8ti<»i  is,  whether  the  use  of  the  three  words  "  what- 
eter  remains  of  V  has  the  effiect  of  preventing  the  gilt 
to  the  widow  being  construed  as  a  life-interest.j  The 
case  of  Maiin  r.  Kttghkg  (2  Ves.  333, 630}  tamed  on 
wwds  .of  recommmdation,  and  it  was  held  that  ^ch 
words  created  a  trust — a  very  different  question  from 
that  befon  the  Court.  In  Puthnan  v.  Mliter,  (3  Yes. 
7),  a  gift  of  the  residue  of  personal  estate  to  the  widow, 
wU>h  a  desire  ih»t  she  should  provide  for  the  testator's 
daughter  dnxhig  her  (the  widow's)  lift,  and  that  aha 
■houd  dispose  of  what  should  be  left  amon^  lua  ehil- 
dma,  was  oM  not  to  be  a  tmst  fat  those  childmt,  and 
that  the  widow  had  a  power,  at  her  discretion,  to  give 
them  ftnytiiii^,  and  fauing  her  doing  so,  it  was  an  abso- 
lute  gift  to  her,  subject  only  to  a  trust  for  the  one  spe- 
cified daughter.  So,  in  the  present  case,  it  was  an  ab> 
solute  gift  to  the  widow,  ana  she  having  died  intestate, 
her  next  of  kin  are  entitled.  An  absolute  interest  was 
held  to  be  taken  by  a  widow  in  personal  estate  in  the 
can  of  WUion  t.  Jltvor,  (11  Yes.  206),  under  the  words 


tUi,1 


of  confidence  in  iicr  justice,  that  at  her  dec 
■woiilii  make  a  proper  distribution  of  "  what 
ini;;]it  be  left."  {'f/ic  Aaom<^-Gencral\.  HaU^i 
•S:  W,  158,  note,  and  cited  also  in  Bland  v.  Smi 
Cox,  366).  ^  C^m^t  Brwe.y.C^la  that  case,wk 
has  been  citw  -fnm  the  Gunmen  Fleas  R^orii^<| 
Court  aBai»\tiB  bam  4iMiPiiMl-the  distnctiaDi 
lawyeiv  b^wem  yaiwtJlBBMiwt,  and  tiny  jiJ 
upon  the  common  senta  6f>lhe-'ea&&3  £wT.d 
(1  J.  &  \V.  164)  an  abaolntp^was  madftofv^ 
to  A.,  and  in  case  he  should,  nftreeeiv^  w  ^i^w^ 
by  will,  or  otherwise,  it  wB9/^TUl-«Ter,  and  lw| 
over  was  held  void.  ■ 

JVigratriy  in  reply. — In  the  case  of  ^sflT," 
(1  Mer.  315),  relied  on  hy  the  defendants,!' 
the  will  were  very  precise;  they  were,  "1| 
may  remain  of  my  fortune  at  her  decease," 
lit-id  void  for  uncertainty;  and  the  nuesUoni 
the  Court  is  bound  heitt  to  liotd  that  -tlie'i' 

whatever  remunsof,".M9i 
tiff  Bays  they  aro-not.u  ,  [,,  .i^r'tia 

l6q(p?;BaocB,  Y.iPinnt|»»ftfei»' 
<»itical  I  thanu^betantial,!  in 
suggestion  offered  by  Mi„  kJMiwu,-  { 
before  occurred  to  n^y  :Pii^d!;  .it  lie 
possible  ^o  attribute  to. the  testator  the  noti 
payment  of  the  debts,  funeral  and  Us 
peqses,  was  to  be  postponed  until  after  the  i 
,  wido^.  The  gift  to  tlie  wife  is  universal  I 
instance,  and  then  follow  the  ulterior  gift 
words  "  whatever  remains  of."  I  liave  alii 
that  the  only  question  is,  whether  the  of  t 
words,  "  whatever  i-eniains  of,"  liave  the  eff 
venting  Uie  gift  to  pie  widow  l^ing  confitnii 
ii^ter^,  It  is  qute  «^eMy  tiipit,  if  those  ** 
^ere  emitted,  tl^  te^npf  pf  t|i^igift,  su): 
^ift  to  the  widov,  would  cn||  wimijhqr^ 
interest,  Of  that  no  one  mfthtp 
whe^ier,  in  the  present  irtate  4:^1  the  sntb 
bound,  to  p'nt  such,  a  construetipa  on  thtwoidi] 
used  as  to  destroy  the  int^ntioi^  of  tb*  ''f'  J? 
present  advised,  I  think  tbia  state  of  thi  atbfwi 
not  such  as  to  require  me  to  do  so.  Tbae  «  ^Jj 
theories  wliich  might  be  attributed  to  thw 
either  of  which  w  ould  be  inconsistent  villi  W** 
them  80  as  to  ^;ivc  the  widow  the  power  to  spen^ 
givL'  away,  or  dii^pose  of  the  propertv  ia  I'^f^'-'^'^- 
think,  as  at  present  advised,  that  the  olher  Iw! 
have  a  substa;itial  interest. an^der  the  wordj  us«d 
testator,  and  that  such  of  them  as  were  lirii^r 
death  of  the  widow  will  be  ^titled;  Uolwli 
the  case  again  during  the  tenn^  this  wifl  be  r 
men't;  and  there  must  be  u^qnuies  as  to  r**" 
parties  described  were  living  at  her  ^(*t_ 
what  was  the  state  of  the  property  at  tjieif 
testator  and  at  the  death  of  the  widow. 

The  matter  was  again  mentioned  on  the 
the  term,  when  his  Honor  aaidj|he  decree ' 
the  way  he  had  j^Isv^^oonqiiq^  hb  'r' 

■  VICE-CHANCELLOR  WIGRAM'S  COURl 
AOAHB  V.  The  Blachwall  Railwat  Coaw 

A  Chtmtmjf,  iannffffwen  tha  Plamtifs  ^"^^ 
teould  reqiare  a  Portion  of  their  Zmi/nf^. 
pose  0/  the  Bailtday,  entered  into  a  Nig</»^ 
them  for  the  Purchase,  htU  did  not  ultimaltlft 
an  Agreement.    Subsequent^  the  Comfaity  jr 
Valuation  to  be  made     their  Surveyor,  anai 
Deposit,  according  to  the  Lands  Clausfj  Con'r 
Act,  and  took  PowcMtot.  ZU  Fimiiti^t ' ' 
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mmmvJwijfto  mttmih*  .^Homu  of  Campentatiant 
am^kkmrft^fidUt  ih*    tfoon  a  BUI  fOdd  to 

lihmto  do  ao,  under  the  ("iR/ft  i%:ction  nf  thr.  Art 
,  liat  a  D^urrer  for  Jf  'ant  of  E-jiiif;/  irn.-:  n^l 
ma^''-,  masmuch  as  the  I'laintiffd'  Jlnj/if  la  j>ro- 
M-i'j:  hy  yii-vdamns  did  not  deprixc  a  Coui  t  of 
tt  in  Jurisdi'.-tion  to  en  force  a  >^pccij!c  Perf»rm- 
\ld«em  Vendor  and  Purchaser. 
•  Mine  before  the  Conrt  upon  a  demurrer  for 
|lfa^t}r.  nie  plsliitlfis  were  carriage-builders 
near  Bo^^  ift  the  County  of  Middlesex. 
1  that  it  might  be  declarw  that  the  Com- 
I  to  CNHo^te'tfae  piin$h88e»f  the^tati 
:oftberiauttifi8in  ocrtun  premises  which 
fnqttii«9,t>t1l'b«ftoe/d&t«<  the  Cfh  Nbvvln. 
h  aii'I  that,  ft>r  lllsjnil!])OBe  of  ascertaitiinp-  the 
Dt  du-  to  the  plaintifii  in  respect  of  their  riglits 
itCTrW:,  and  fJ-r  tftt  oOixaequcntial  iliimape  to  them, 
^ftmpany  might  be  dfecteied  forthwith  to  (akc  nil  fit 
er  [irocetdincrs,  in  order  tliut  the  anionnt  of  the 
yMoney  and  compensMtinn  to  wliieh  tlio  jiliiiii- 
ktntitled  might  be  iletcmiined  and  settlt-d,  ac- 
1  the  provisions  of  the  L;uida  Clauses  Coiisoli- 
,1846.  The  bill  also  [irayed  tlie  directions 
ippn  the  decree  so  sought  by  the  bill. 
~1he  #tateniMt8  made  by  th^  bill,  tb« 
on'ifae^ldth  JMr.'lur,  Birred' the 
Dotfc^'of  tbetr  intention'  to  take  86ftie 
h«N  teDb|«^i  Vdongiog  to  them,  for  fhe 
the  railwa*".  *Thl^"= plaintiffs  sent  m  thfeir 
fWnpensafio^t'  »tf  t»fr"9lh  of  the  followfng 
"liflTOanded  a  Milri'of  666/.,  with  a  deduction 
ranncm  from  the  iWit  tpon  three  houses  and 
^,th.  jiliiiiiliffs'beingr  lessees  of  a  portion  of  the 
/.  On  the  itch  November  the  Comjiaiiy  (who 
Hollowed  up  their  fii>t  notice  by  ;iny  proci-cd- 
1  another  notice  lo  lie  served  upon  tlie  phiin- 
Jing  to  some  additional  (|uantityof  land  be- 
jthe  latter.  Nothing  being  done  upon  cither 
itb^'tirFebniaty,  1848,  and  cndi^- 
it*  sqCoBss,  to'  dome  to  some  a^rce- 
iBl^tbe  ^pMiitiffypftperty.  Upihi 
li^neffaCSatiofir  tR«  Coinpany  detehnlned 
^Hrindertltepowe^flgivenbythe  85th  section  6f 
Hfe.Claaati  eoiU(maaWA4'  9ttviA  notice, 
fut^n^  #b6n',th^|tlaihtiff8,  ati'd','  hand- 
tl«#t«(niiiM'bythat  act;  entered  upon, 
Kssionof,  thiirland.  Subsequentattempts 
finry  nmingement  having  failed,  the  \'\.\\n- 
loLed  upon  the  Company  to  summon  a  jury  to  as- 
Uhe  value  of  tiieir  property,  wliieli  the  Coniininy 
■^done.  Thereupon  the  present  bill  was  filed,  for 
~e!t  of  tunipelling  the  Company  to  proceed 
!l3lh  seeti-nof  the  8  &  £)Vict.  clO". 


Mtclionpcovides'ta  followg: — ■'  If  any  jmrty  tliiillljc 
*~         pMiUM  tal  respset  of  »ny  lands,  or  of  any 

g  i'mmD  nrebeen  talten  for,  orinjurkm^^ly 

wc«tion  of  the  works,  and  for  which  the  pro- 
1?  ■•■liBrtaking  shall  not  hove  made  satisfaction, 
*hiflia  of  thia  or  the  fipecial  act,  oranyact  iiiror- 
J*""*!*!  and  if  the  compensation  claimed  in  Mich 
,  "^^i  tl>e  Com  of  50/.,  each  party  may  have  the  ^ame 
^  irtatniion  or  by  the  verdict  of  a  jury,  as  he 
■ill fit;      if  gnch  party  desire  to  have  the  same  set- 
["■f^'on.  it  ahali  be  lawful  for  him  to  give  notice  in 
I » tht  promoters  of  the  undertaking  of  aach  his  desire, 
i»«ch  notice  the  nature  of  tbe  inter--st  in  such  lands 
^  wkh  h^  cUums  comi^ensation,  and  tlje  amount 
WiOQ  so  claimed  therein;  and  uiilcf.s  the  pro- 
)  vtdatakin^  be  williDi:  to  pay  the  amount  of  com - 
•^^MP'^i  and  shall  enter  into  a  written  agreement 
vitUn  tmot^^Mtt  dan  after  tbe  recdpt  of 
J!!^'?^  urjn^in  a»d,  Uie  sanoe  Bbsll  b« 
r^MnaWMf  hereiiiiiroTided;  oriftba 


^0012  and  Btg^  fiir  the  demonrar.— Thia  Court  has 
BO  eqaitable  jnrisdietfon,  tbe  plimitifi'  lemedy  balag 
parely  l^al,  by  Maadapnia.  Tb«  case  is  4i6tiagaishaUe 
from  tfaat«f  Wtdkarw.Tho  BatUm  Ooimtito BaUiea^ 
Oompai^t  for  here' tthepluKtifift  have  not  done  snyoae 
aet  io  entitle  tbem  to  rdi«f.  Tbe  plaintiffs'  contract, 
if  any,  was  to  buy,  acc<»dinr  to  tb«  ianns  of  the  a«t; 
yet  now  thcy«eek  to  send  the  Cftmpai^  to  a  juiy  u)  a 
manner  quite  contrary  to  the  Un»«ttha  Iwub  CSaiues 
Consolidation  Act. 

lUSoheHorSenmral  and  J.  H.  Law,  In  support  af 
tbe  bilL— His  08Ui  section  dwws  that  it  is  not  oom- 
pnlswir  vpMi  parties,  who  seek  compensation  for  land 
tj^en  by  a  railway  company,  lo  name  the  price  before 
tiie  case  was  tidecn  before  a  jnnr*  The  onus  of  doing 
that  is^ittWQ  by  the  act  opontha  pnfchaseBSf  whvan 
pie  CompKiy. 

The  following  authorities  were  referred  to  during  die 
argumaDt:— Sagd.  V.  *  P.,  I,  386,  (10th  ed.};  Btard- 
more  r.  Xondon  emd  Nor^->wut«r%  Batiway  Qm- 
jtwRv,  (airte^  p.  827);  Waltor  v.  Tho  Entom  (Mmntiea 
aaMwa3r€ompat^^(A  Hw«y  M4;  l&iJur>  987);  Sum 
T.  ZAe€i>mvertta{  Aa^itMMCW)Wtts,<^ 
WM  TUIbmdmtBT  ami  ZoA  iiatftwy  Qisyani', 
(4  My.  &  a  lift);  mthy  t<=  6bA/^  (1  8.  &  S;  174; 
affirmM>on«n)eal,  1  Tan.  78)4  <.^dUsrtelv.^fium^  (1 
S.  &  -a  ITsofe  V.  TAo  Wk/f  ioSihom  maa^ 

worli,{l  J-«r  W.8«8)J  '  •  .  .  ■  -  >  i  . 
.  £ir  JjOibs  ■  Wmium,. V;  C, .  at  the  close-  of  the  nivtt- 
BieBt,«bserTedi  thatyiwhauthe  otoeol  Walter  r.  2%e 
iStrsfmi  OMM/fM  'Railatgi  CoMaHj^maa  hvsught  befitfe 
■him^  hewas  strongly  hnpreoea  wifh  the  wpodicney  of 
not  psnaltttog  such  bills  to  be  filedi .  TiM  voaedy  fay 
nsa^dariins  was-irpiah'i  inure  aimpteyi  aad  'was- equally 
efioaoions;  besides  whkb,  greater  colts <wm  Incwrred 
by  oomdag  to  equity.  He  faadvtberefine^  guarded  hiqi- 
auf  by  ihe  obswration,  that  If  aparty  cbole  to  take  his 
equitable  remedy^  vhaa  'hs'  inlglit  liiive  one  -  eyialfy 
anbetualiflBBdilMs  Mpfloriva  atlaw^  itm^ht  bs-qnea* 
>  tisnaUtf  wluitlisr  the  Court  would  ,fn(a  tiie  aoooupt 
at  the  heariiw.  Still,  tbe  tfm^km  which  had  £on}ad 
it8ilf.upo&iiMinlBd'was,icMddbei«|tadiate  tbe  jaris- 
4ictioa  of  the  Covrt  Sn  a  oasa  tthers  oae  of  two  {wsties 
ehasato«om*into>'equfty1  .IthadbeenialddD«m,tlMlt 
notice  by  tb*  parties,  in  such  a  case  las  tltts^  fixed  them 
with  theiparltanientary  eontiweC,  and  thcnthejurisdia- 
tkm -anaehed  lmasedutaly;  Unless  there  were  soms- 
tbing  moMui  Uie  (ase^  bo-diA  n<A  see  how  he-«D«ld  re- 
fuse to  bxsresie-the  jurisdictioHi  His  TeooUeetien  had 
carried  him  back  to  caaes-  lD  wbteh  it  was  difficult  (o 
understaad  why  the*  Court  entertained  a  bill  by  a 
Tender  u-ho  wanted  nbthing  tmt  'bis  purchass'monqr, 
ihe  title  being  aeceptedj  when  an  action  at  law -would 
settle'  it^  thwe  ~lMi^  notdiing  spesid'  in'  Hia  oaas.  It ' 
was  easily  undeiStoM  why  tbe  Court  woald-dsofee  tlie 
pe^tntiiit  «tf  ^nhats-DloDeT  where  *  speelaLewla  was 
made^  sbewivg  that  an  aetaim  at  law  would  net  igtva 
what  the  party  ought  to  bave<  Tbefs  tC  was  a  asattff 
bf  «eiirBe  that  the  vendor  should  have  a  right  to  file  the 
bill.  Sik-  Edward  Sngd^  bad  stated,  as  a  general  pro- 
petition,  that,  aoourt  of  eq\iity  would  not',  in  general, 
enforce  the  performance  of  a  contract^  where  ounagea 


'partjr  Bo«ntlfled  ha  aforeMid  deetie  to  hsTe  aodh  qaestioa  of 
compensation  settled  1^  Jary^  it  shall  be  Utrfal  for  uu  to  glTO 
lioUce  in  vritiug-of  sack  his  detfare  to  the  promoters  of  tbe 
undertaking,  stung  sndi  parttealars  as  aftstbaid ;  sad  nnkss 
the  peoqietera  of  ttie.aadertaknig  be  williig  lo  pa;  the  amount 
of  eompeniatien  to  ^laksed,  and  CDtei<  into  a  written  agree- 
mwt/or  that  purpose,  they  shall,  within  twenty-one  days  after 
tbe  receipt , of  Boch  notice,  iune  tbejr  warrant  to  the  sheriff  to 
qaminon  a  jary  for  settling  the  same  in  the  manner  herein  pro- 
vided ;  and,  in  dsiaolt  thereof,  they,  shall  be  liable  to  pay  tbe 
party;  so  eiditled  as  afivesaid  tbe  amooiit  o{  coupeosmoB  so 
claimed,  and  the  sasoe  may  be  recorercd  by  him,  with  costs, 
by  action  in  any  of  the  supaiar  eoarts." 
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would  equally  give  the  party  all  to  which  he  was  en- 
tMed.  The  reason  anigned  for  the  Inter^ence  of 
equity  wjw,  that  the  remedies  were  mutufll ;  tind  the 
CMetof  WHby  Cottie  ( 1  S.  &  S.  174)  and  Ad^erley  y. 
StMom  (Id.  WJ)  were  iWmed  to.  ^  John  Leach,  in 
tbeee  oases,  explanied  the  Teasons  which  induoed  (he 
Cmrt  to  iirtcrfere,  namely,  becaaee  in  eqtity  theCenrt 

Sve  TUtrtoal  remeAiei ;  for,  as  one  pftTty  had  a  neht  to 
B  a  Mil  for  Bpeeifio  perfionBaBee,  bo  the  ot^ >ad  a 
right  in  equity,  although  an  action  «t  Unr  would  he 

aaallT  beneficial  to  tiiat  party.  Another  reaeon  wa^ 
at  m  eome  cbms  H  haa  Wra  mid,  thai  }f  aa  act  of 
E^iament  created  a  'right,  and  a*  the  earns  time  gare 
a  remedy,  courts  fl€  ordmary  jurie^ietion  were  Impera- 
tir^  bonnd  to  confine  partiee  to  tliat  remedy. 

Ma^  &.—Gir  Jamb  Wioraii  new  gave  ;^dginenti— 
In  this  case  the  plaintiff  at  the  tmie  of  fifing  their 
hill,  were  engineers,  carriage-hnl]d««,  and  contractors, 
aesr  Stratfiml,  nnd  'weae  eiitttled  to  some  leaseMd 
property,  wbit^  tfaa  Railway 'Company  were  desinras 
of  taking  for  the  purposes  of'  their  raihmy,  The  right 
of  the  Cou|MU)y  to  italoB  'tint  promrtr  was  not  In 
dispnte.  On  the  Sth  iKoTenilMr  the  Cottipany  gave 
4he  aotiee  letniited  hy-lha  «c«v^ttatg  thVt  tht^  in- 
Umiiei  to  iakft  tbe  pro^terty,  whidi'Waa 'the  enbjeet  of 
Wa«ilt>  AJpmioM  flotioa  had  bcce  given  of  the  in- 
t«Ktim  of  Ibe-Gon^any  tot^oe'i  lees  ^puntity  of'land 
than  that  which  wi^  eompriscd  in  'tbe  notice<of  th*Mh 
NoreiA^r,  1847';  biit,as  X  •ndeistaiid,  aocorfling  to  the 
fltatetnenta  in  th»hiU^  ^.aeoowl  Moee  ooaapriees  all 
the  land  itfaMi  waBinnitiraied  4n  tte  <(fst,  and  sone- 
thing  else.  Nb  -qtaeetion  is  Tnaed  upon  the  pleadings 
as  to  tibe  rigbt-of  the  Company  to  ahandMl  tljeiiTBt,  fbr 
the  purpoee  of  gVTiaK>  the  eeoond  notice.  I  nntfenrtand 
the  plomAfllB'td  admit,  withuot  lany  nhjeetien^  that  the 
woond  notice,  if  {eliowedi^),  was  airiUid  notice.  After 
tins  notiee  of  IToireDiber,  -l^i^,  a  treaty  took  plBt»  be- 
twm  the  Comjpairv- the  pbdnt^  and  also  the 
ksaer  of  tbe  ^aitilife;  aad,«ceoldii^  to  the  Btstements 
«f  the  -bill,  agresapwts  wen  cnnte  to,  mder  whidh  the 
tetnestaof  the  lantttud  were  to  he  aatiafied,  andvnder 
ubich  tbe  ri^ta  tad.intnMte  -of  the  -plsintiffii  «Ieo 
««m  to  bfr  satirfM.  AtadiE  the  allcgationa  hi  the'l^ 
■re  to  be  taken  to  he  true,  it  appenpa  to  ne  that  an  agt«e- 
■MSit  was  aetnaUy  «nra»  te  fbetween  Ute  slaintlffs  and 
the  defieDdanta  ■  apriyate'ayeenent-tBettllngthetertns 
npOD  whk^  the  Conpsnr  wen  to  take  the  lahd.  if  I 
wen  at  libecfrr  t»aansi&T  the  agresiiient  as  m  fbrae, 
I  iif»prehe&4  litem  boiild  i>e Terjlttrde  douM  tbst'the 
tnnsdiotion  <tf  the  OaasV  woufld^-aittBOh^  faut»  wcoHfaig 
io  the  dUwaifiens  of  the  UU,  I  nnderetBiid  that -the 
plaiatiffil,  ut^WBgh  they  inastrtfaali'^  -aBTeaninit  was 
ooine  |o,  traure  their  right.ita>derit^tiwl:w«e  contented, 
hog  hmtB  4he  hiH.wssifiled^'totKkelhe  prioe  of  tile 
hnd,  «lndL'pric«"vcw' to  tie 'Settled  liy  a  jarV.  The 
Oaofnaj  ba^g  goren  thunotrae^  tiie  flnt  notice  hAr- 
iy  "DertiittbfflwhiiDt^ ■  the  -agreadMirt^iiefaig  pnt  oQt 
oTfli^t,  aeiMurdinK'  to^e  state nteuts  in  ^  hill,  the 
tfseBboaif^  what,  jn  that  istade  of  tiiia^  wai  fte  duty 
m'fha  CompBuy, :  Th»  dvty  of  <tie  Oompmy,  in  4hat 
OBB,  .ivas  tOr  ittw  »  warrant  to  the  riieAff,  requiring  hha 
to  mmknai  a  jli^^.  a>oertstii,tiie  vanie  of  the  land, 
or  thej^ioe  to  he  paid.lw'  the  Companv  to  the  plain- 
tiffiu  iShat  jiikp3Uanot>t>e>nrrta|ten.  If  the  case  h»d 
Tested  there,  I  ap{vel^H  tb«t4  cornW  faere  been 
aonht- that  lUiis  case  wwdd  be^wtitdn  the  atitboriQr  of 
WttHfiT  IT*  H^e  Eutem  Gemattisa  Mailway  Conipany. 
Bat  thei3e.the  piailMe  went  on  With^he  treaty  for  same 
time,  a^d  vh^oUo ved  was  this:^The  Con^Kmy,  being 
de^jMie  »fttakiiig/4m»*diate.poHeMsen,  cawed  «>Ta1«e 
ift  befiiii.lty.a«i^eyoiv  aaoordlhgr'io  -tM  tenMiof  tbe 
Mt,  v^m  A»  Mopeety;  thmn  anda  •  depoait  la  ibe 
■lo4i  ve^^dnd  bjr  4be  mid.  hecMW-«&titkd,  by 
iM«f  -tMt-eee»i^,te  enter  »to  ■powoBaioH^-alwiengh 
the  priee  waa  noi  aMmMy-'miammi,  aad  aStftevgh 


they  had  not  paid  for  the  land.  SoBie  tune  da^sei 
bnt  -the  result  was,  thst  the  plsSntUb  wrote  s  lettv 
the  defeodsBts,  in  which  they  Called  npon  (hen  tol 
their  warrant  to  the  sheri{rtohBpnuielajtiry,at 
both  partiestheir  opinion  as  to  flie  jnicetoV  jra,^ 
Com  puny  ?■  ihl  flint  tlie  case      (no  simple  toreniiire 
exi'P'iSi.',  and  lliey  rofn-.'il  to  l/e  put  to  it.  Thai 
the  I'ill  was  filed.    Two  grounds  of  defencG  wen 
by  the  Company  fat  that  tiM-.-ttU  &e 
ntnud,  that  this  Comt'liBfl  'Bf  |^alltaatiDnte 
me  performance  of  a  contract  ipdilttaff  to 
case  between  rrflway  campaniesima  tOMe 
lands  tliey  took  for  the  pnrposM  Of  Ihe  act,  llie 
remedy  I'eirg  Iiy  mandamus ;  the  other  pvuoil  i 
founded  upon  the  statute — that  is,  tlie  Laml*  ~  ' 
Consolidation  Act — and  upon  the  Elate  in  Trhieh 
was  found  at  the  time  when  the  bill  w&s  fiied, 
argued,  that  the  i)laintifis  were  the  parties  n 
flccordin.i::  to  tlie  true  construction  of  the  art, 
was  c;iwt  uf  faking  tlie  next  step  for  ascertai 
price.    It  "'ati  arum  d,  that,  if  that  wore  the  c« 
time  the  bill  w:.-,  liK  J,  the  Company  v.ore  r.M  te^ 
feiilt;  and  tliat  if  tiic  first  point— namely, 
df  the  jurisdiction  of  the<2ciort-;fWere,-tol 
upon  tlie  second,  such  a  bifl'hjotid 
Now,  as  I  hart^ittbe-'bhiiibWl,  supposing  , 
have  stopped  'wftjt' "Clib' "  aittice,  thei-e  is  10 
onus  would  hjfvtfb^eirijbrown  iipon  theC 
Company,  however,"  have  got  into  poi 
the  lUfh  and  other  clanses,  ( which  ertpowBj 

¥any  to  take  possession),  ■wltnoTfthn'riii 
hc'osth  section  says,  that  where  the 
taken  possession  of  land,  or  otherwise  ban 
atloctod  lands  helongiiig;  to  otlier  perBOHS," 
pfrsoiis  may  have  the  compensation  settled 
tion  or  by*a  jur}'.  The  question  raiaeil  i"™. 
ha^.  liceri, 'whether  this  rase  is  witlrin  thefBttiWS 
I  should  most  reluctantly  decide  that  thU  ciae 
within  that  (!8th  section — I  ceitainly  should 
it  without  being  compeliod.  I  cannot  bd; 
that  this  etlth^ieplMcrftfca  act  was  in*-* 
*Tery  case  in  VUCTriiK«fC6mpany,w! 
bj-  wrong,  or'irtr  otW  ineanL.o1 
oi'  property  ^ft^f  VWA  they  Jwd  Mof  ^ 
ihe  exercise  of  the  powett.of  flw  ac^ 
riously  afftcted'*  the  propferty'irf  othprsjfti- 
jtirv  tney  wefe  bound  to  inMEcromtfensatian.  W 
Jkcie,  that  is  probabtythe  meaning w the  tl8thi«dl 
but  that  does  not  appear  to  be  decisiTe  of  the  (M. 
is  a  juivilcge,  and  of  sotoe  hnportance  in  some  a 
tiiat  tiie  owner  of  the  land  has  a  right 
the  CMopany  the  onos  of  taking  the  uiitiilffl 
making  an  onisr  of  a  pric^  sod  ef  jeanino«"P  * 
and  tiie.%U<M(I«M  UL  ttOt  ttbtfiAr  jttof^bttib 
haw  )Bn?c«pdqd|M^;ft*  eW*Vf*»%-?' 
done^ bat,  t«Lug  it  for  swt«d4h^ 

Xa  tie  t^i^y  to  lAtee,^^  «<UM>*^% 
ribetra^e^-'H^cnKr'tbat  dbnUim 
the  OinbtMitiy^liftrin¥  > 
f4fltt«f  «ieaet-^i|»   

consist^  TheConrtVMiyJ 
to  thtww  TOatmms^^  '-m- 
■taaj  be  «#ereht"  aotot^ditt^tp  — ,  -. 
it  iflar ^^e^xliEetkfiorL'U^m^^ 
yrm  -SM^^  OiVi  Atiestkff  tf  teoWa  P 
unnedisauilir'^mi  TterB.    Thfc'  ipe*ttB" 
eid^  ti.  *Aelber  lh*'  rigW.i»t» 
the  platatifla,'iu  that  caae,  dMsAw  then  f  » 
nefirwbioh  tW  mnAihunVtA  C9n^J 

OTft    irtilch  1 1*1  wBto  te  ex*RiBB  tile 
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lit  Uw  Cbuct  BO  j«ri»dictiiHi»  tiiit  demucnr,  of 
DHiL woold  a>«nel]r  deoda  tba  abetnct  pMatihat  the 
J^uaBoinriadictien.  If  it  has  jumoicUoD,  wbat- 
ferXv^t  do  at  tha  hearing,  oa  the  groaiid  of  the 
of  the  eaae — if  the  Court  haa  jurisdictiaa* 
that  the  demanei  is  cnstaumble.  On 
jt,  it  dee«  appear  to  ma,  u^n  the  qoeation 
rlM  Court  has  jariadietion  to  mterfere  bd:ween 
■  conuiaiues  and  the  persona  of  whom  ther  mr- 
aA-A.  oettvEBly- x«tam  the.  impreMon  I  have 
riUlad  DOK  thaa  imoe,  aa  to  tiia  inconTeniance 
iMcoming,  iatA  a  court  cf  aomiy  ia  ordar  to  obtaiii 
I  ^ueh  t^jr  would  ba  enUued  to  hy  mam  of  a 
*-  ,  Upon  thaaaeationaato  tfaajuxiadiction  of 
,  ihewajriitTtuich  thecaM^keamftisthia'— 
Mttbu:  the  flame  act  vhich  givea  a  nght  jpves  a 
*|:  bne  ibeia  ia  gtetA  a^Uierity  fur  aajruig  the 
i(&tillad.to  a  nemadyi  bat  Vbwe  the  act  does 
inbe  a  pacific  remed^tithae  alwa^beea  held 
i^witY  ia  eats  tied  to  any  ren^edr,  fA  Jaw  (k  ia 
Lmicb.i8 givea  i«  cafleaoC  a  simQar  Idad,  whm 
pa  ttisH  otfafiFwjM  than  nndar  aa  act  of  Parlia- 
(I^aBar  notice  .glTav  by  Che  Company  to-  take 
~^  after  toiderinf  th«  {nrice,  the  owner  ahoald 
'^dealwiththa nsopertyiiLamaonfrinjiuiQns 
ia^K  nd  telua  to  ewc^ta  the  coure^raooea 
et  i«|Bina»  it  amawn  to  me  ioquntbla  to 
liaCetLon  of  the  Court  in  thai  ease.  My 
LIB,  that  l3»C«6Ktt  baa  aXwms  aaid,  (.whether 
'  r  ia  aitSiifiirt>iy  or  not),  th^  wiUMmt  proT- 
Icuvihe  venooB  nwgr  •IvaQfa  eome  to  ik» 
.If  to  ncorec  the  jnindbane-money  and  la- 
b&Ukvhatlier  he  ahewa  a>caee  of  nwcial  da- 
l^&icba-£9urt.of  law  would  maike  him  com- 
^  or  QoL.  The  eaan  of  ^tUy  v.  CottU  and 
Nr.£ua(^Apoi^  which  3i£  £dwaid;Sqgdcn  has 
p«Qi^iwi»a|t>per  tobq  wthoriti^  ■  Whenre 
IrfAnuanentBunp^yjdveea  right,.but  doeanpt 
•  iy  £ar  enftrciag  we  convevance.and  pur- 
Ithihk  uie  part^niay  dthei go  toia  ooart 
■  a  SMfubmiu,  oc  oamelMp  a  court  of  e^aitv 
ip.  Ir  tbfl  caiw  of  s  parcbABec  filing  ft  bill, 
•e  heistf  lefiued^  ai^neii^ury  doneto  the 

Ja  ti\&r  icafai,  he .  A^!».vcr3r  simple  couae 
,  AgCQ^Bg  tofay'aHy^epMpn^.thp  inrifl- 
tGotartrttoflbwu  X,«itfmo{d«PrUie]iina- 
pfiqcl  w,Wk#,caae'of  breaeh  of  cwtraet 
en  SOUL  .pfH-ttefi.   ^Tbe  demurrer  rnuat, 
klft  ewerrakd^jwtU.  eovta,. ta.be  paift  the 


war  mek  p»eitiom!^^.&af)6 


.  CiUMWiiifHiT  gfyfWMffeiJ  iii  J>eci- 


<S»Nwu^,  Una  thi  Court  Mffit  to  itUmftre  JumoMrj^,  mi 

Ht  ofide  tit  Writ  o/Summtms, 

Rule  ealliagr  upon  the  phuntiff  to  shew  cause  why 
the  writ  of  snmmona  in  Ikia  case,  and  all  subsMtiMit 
proceedings,  ahoold  not  be  set  aside.  The  plaintin  was 
the  reot(»  of  Poddii^  Norton,  and  the  defsndants  were 
landowneia  of  tliat  parish.  Tbe  writ  of  sommons  is- 
sued on  the  3l8t  AugMt,  1848,  under  sect.  M  of  stat. 
6  &  7  WiU.  4^  0. 71,  by  which  an  appeal  by  an  issue  in 
law  ia  given  to  any  puvon  disntianed  with  the  daoieion 
oi  the  Tithe  ComnianMera  or  Asaiatant  Tithe  Com- 
miaufloar;  and  ft  fngnad  iasne  was  driiverad  on  die 
9th  September  fitttawinff.  Tbe  deolmtion  oontiiiwd 
two  eounto;  the  fink, on  aa  ssaertion  Ipv  the  defand- 
aata  that  ttie  la«*«f  tin  deftl&daato  m  Puddint  N<»>> 
ton  wen  ai^el  to  (amodnaof  M/.  in  lie*  of  an  and 
all  munar  of  ttthea  to  the  ^aiatiff;  tfaeaeeond,  on  ao 
aMertion  by  the  plaintiff  that  Mie  tkhee  d«c  and  p^- 
able  to  huQ  by  the  deftndanM,  m  raneoi  of  the  said 
landaol  the  defendant^  were  of  the  vaine  of  300^:  Tbe 
&eto  aw  eirffteisirtjy  itoted  in  the  jadgment  e(  Ae 
Cgnrt.  In  KobaekMa  Tertb,  1848*, 

Sir  F.  Theti^-AawtA  eUasst^beqneetien  is,  whe- 
ther U  ia  competeat  for  tile  prsaent  rector  to  ^ipeal 
waiast  the  deoskn  ef  the  Aasietank  THhe  Commls- 
auwer,.thMuhtb«  tiii«e  meoths  Jhnited  by  sect.49«f 
dak  6  &  7  WiU.4,,c.7Ii,.  ban  panad.  By  ike  47th 
section,  *'  no  proeesdin^  vt  «r  befMe  tlM  oomwrfssioBBiP 
or  aaeiitoat  «a—iinhmer,  oriii  any  action,  or  in  any 
oaaa  atotodo  wlbrMca,in  pwaunaeottMsaw^shin 
abato  or  cease  by  ariaspn  or  Idn  imith  of  aw  vsraan 
hdesMted-  therein."  Bnt  that  deas  Bot  me*  ttia  ewe. 
It  caaokel^  bowem^  have  been  imlsnded  to  vnv«ii  the 
motor  ftM»  queatiMhigr'the  decUsa  of  the  TMw  Ce»< 
miarionen  or  Assistant  Ti&e  Cenmisstoner,  whoi 
tbe  tibiee  nm^faad  .ttpired'  before  her  waa  indneted 
iOr  waa  interested  In  the  tithes,  bnatt  had  not  mptred 
in  the  lifetima  d  the  sector  to  whom  the  dedrion 
ef  tbe  Assiatant  'Btiia-Gaaiuimsioner  was  notified.  In 
oottpdiiiig  tbe  three  aset^s^  tb*  irfi(^'pwiod  of  the 
vacaMyrauet  be  nudndedL  I>wiiifp  that  time  there 
wiftsiio  person  to  tadvocafa' tlte  righto  ef  the  ehoreh. 
"If  a  pacsan  diathy  new  the  teehbld  ef  tils  gMwof 
tikfr  paraonagcivin  noam  d«riitritfas  tttM^the  MMMHKft 
to  voadv  hot  la  i»  aheyaaoiy  viA  in  eensidMBttoa  and  m 
the  nndatotuidibff  of  ifav  tow,  anatlRT  be  mhde 
famm.  o£  tbe  laaM  Jibnrtdi,  and) ommfedtotdf*  when  stt>- 
otbsrissnade  phmow  4he  fresheM  hideedb  In  hte  to 
nlrfcur.^  St  MTK  'Aa#lB  O0.1fltt.,84r.(i.,  !t 

iaaaidft  '*  A  pante  or  hvtia^  fetbb  boBMAr »f  the  ehnxA 
aad^hiB-flaceeaao%  tow  aomv  c*ua-«ato«ked  fts  kHrla 
have  a  ftfrHiimttto  qtia^ihed ;  hub  to  db  anytbiiM'  to  the 
Madias  of  bB»aBce«Bsbii^  in"nm&yieaal)b  tht  lawad- 
jqdgethhImtoh«v^tB'eAlct;biifr«i»sst4to'fot'llfe.  Bfr- 
cfeMinngiftmrvitM  |«UMai^meitocto»  CMM  potest  eo^ 
ditim^m'  snam,  datorvrcsri  •  dtqaanaaBi"  The  €«dH 
nail  noi  deotd»-tbe:<aBft  n^n  tbsa  motion;  It  miiy 
didsetamaaiibaHiii  to  «ha>  ]jtod*wnetoi>to  joi*  ih  4he 
itfgMdisnfy  iotwUcbthi^vbiftld  vtoffb  thai  tbear 
W4re  mi  heottd-ita  Uirto  da  sa;  awimto^  qhiaMBB. 
we«ld  be  laiiadinKuwuasJhn^  *ihiihmltfk»»it>aJwB. 
baftee-aieesnt  Uimt& r^hfMmv&-Mt  ef  <*tav  Ma 
•poa  a  jad^ei^i^in  r  'frfgMd'IsVMt  ■  (7%orp*  «>. 
J^hwd^  in  enwj  S  fiaeb.  Bml  8«7>. ' 
'  SbJl^ffel^aadjyada^tMtoa.^nAneasto'maer 
the  stotatae-Of  ^UmitotieB,^when  Oe  «eried  hns  onee 
bsgwitonB,no'deaflfcorolh«r  ilia«Mnfrr'*M  pfeVettt 
it  oootinKiBg  to  noh  (Priimm  vi  Wtt$m^  I  Ear. 
3i;  Siudtm  w^SmtAm^  4  Ifeai  8t  W.  4>;  albned 
im  •mti  a  Mee.  &.Wi  SfiOh  J^— Hie  en^ 
iatnoeef  Ae  eememtifla.  aaiv  ia  saaamHtod  -npen-the 
death  of  the  netor.  CiM^  JT^-mMM-  la  »o*^ 


*  Moil  S3,  beta*  M 
dSrHJJ. 


aJ^Cebak^aiVliM. 
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W^'oiight  to  WitetfMic'stiimii^ 
IfeftVe  the  defefictant  to  such 


to  prevent  the  Tithe  CommlssloiierB  from  beginning 
pToceediDgs  during  a  vacancy.  Would  not  the'  new 
rector  have  three  months  after  his  induction  fof  ap- 
pealiQfr  against  tlte  decision  of  the  commiaetoner?  Sup- 
pose the  last  iDCombent  had  commeoced  an  appeal' 
oefbre  his  death,  pnd  his  executors  declined  to  continne 
it,  what  woald  become  of  it  71  Cfw.  ado.  tult. 

Lord  Denhan,  C.  J.,  now  delirered  the  judgment  of 
the  Coiirt— This  was  an  application  to  set  aside  a  writ 
of  summons  under  the  Tithe  Commutation  Act,  6  &  7 
Will.  4,  c.  71*  The  assistant  commissiou^r  pronounced 
his  decision  on  the  30th  March,  1846,  which  Was  notified 
to  the  then  rector,  a  JVfr.  WUcocka,  on  the  18th  April 
following.  He  died  on  the  18tb  May.  By  the  decision, 
establishing  a  modus,  the  value  of  the  TiviriL'  was  fixed 
at  so  low  an  amount,  tliat  a  KUcccs^or  wa^;  not  easily 
.found,  and,  by  successive  lapses,  the  prcseiitailuu  came 
to  the  Crown  ;  and  the  plaintiff  was  not  pro^L'nted  till 
1848,  nor  inducted  tiJl  tlic  1 2tli  J  n!y  in  that  year.  On 
the  19th, of  the  same  month  the  draft  of  the  award  was 
routed.  tin'd^T'  the  statute,  ju^t  one  T^reek  after  the 
b^MpK \fth^^pUl|^'iiff';  and,  on  thjb  31st  August,  he 
afeiwe  wrif  in  qa«fl6pl 'which 'Wti'&r'^ 
&„^t.jq^e  as.  not  irli^l^d' WHIie  'A 
di}»itiQ!bs  are  kpad^frtBt' whether  it' 
Smlly,  if  S'te^H''^*^- ' 

ixW  and  set  it  ^i^^   .._  -   

otber  remedy  as  iiiiy' M  <i^eil  to  luni. 

The4()th  section  of  the  statute,  which  is  a  proviso  dii 
the  4oth,  ceriainly  intended  to  give  the  party  interested 
in  the  titlies,  and  dissatisfied  with  the  decision,  tlire^ 
niontlis'  tiaif  to  disjiute  it  in  a  court  of  law.  Bv  the 
47th  i-ectiun  it  is  pi-ovided,  that  no  action,  when"on(;e 
commenced,  shall  abate-  ]>y  reason  of  tlie  deatli  of  any 
person  interested  therein;  and  tiie48th  section  jjrovidas, 
tiiati  if  ^he  person,  in  vjhosc  favour       decision  of  the 


to5ughf^wiist,;hiiil  nii)?ib^y7?s 
wistanjt  commiwioijermaybe  MrvM  Wfti  process  tind 
^  hptices,  and  the  proceedings  are  to  go  on,  and  the 
rights  of  all  parties  are  to  he  hound  by  the  event  of  tb0 
action,  as  if  such  jierson  had  been  living.  Tlie  same 
qectipi^  makes  provision  for  the  case  where  the  success- 
fill  party  before  the  commissioner  is  under  any  natuifll 
or  legal  disability,  or  beyond  seas  ;  but  we  cannot  find 
that  any  correspundinj;  provision  is  made  for  the  case  of 
one  who  is  unsuccessful  before  the  connnissioner ;  and 
it  ■will  be  observed,  tijat  none  of  the  provisions  wc  have 
adverted  to  meet  the  case  of  ar  lapse  of  the  limited  period 
of  threei  m,catlt8,  nx^ec  any  ,cii:cum9tances  whatever. 

'Tlis^«e&^wuth«ii,Ki|i)ik{(p^  of  the 

46th  secUon.  W«  oava  oMeWed,  that  it  b  a  praviso 
upon  the  45th ;  limiting  its  operation  by  tile  enactment 
of  the  latter,  the  deciuon  of  the'  commissioners  will  be 
final,  unless  in  a  case  f^lUog  witbin  some  o^  the  subse- 
qnent  proyiuons.  One  of  tbose  proViuons  is  the  bring- 
ing an  action,  by  the  party  interested  and  dissatisfied, 
within  three  months  after  a  written  notice  of  the  deci- 
rion;  and  by  necessary  implicatioa,  under  ordinary  cir- 
cumstances, it  is  clear  that  no  such  party  could  bring 
.tiie  action  more  than  three  months  after  Uie,  notice. 
The  argument  urged  for  the  plaintiff  is,  that  it  was 
intended  there  should  be  a  party  capable  of  bringing 
tiie  action  during  the  whole  of  tlie  three  months;  that, 
nnless  there  be  such  party,  the  limitation  does  not 
apply;  that,  in  the  present  case,  Mr.  Wilcoeks  had  not 
t&iee  numth^  becaiue  he  died  at  the  end  of  the  first ; 
and  that,  if  the  months  immediately  foUowinv  that 
montii  be  included  in  the  calculation,  there  ^11  have 
been  no  one  during  three  whole,  motttha  c^uble  of 
briDging  the  action.  Wherefore  it  ia  eald,  th^  the 
vhoM  period  during  wluoh  the  living  was  vacant  muet 
ha  eamnded  fam.  Uie  oompntotion,  and  then  tint  the 


present  plaintiff  hu  hrottght  bis  aotion  within  tine, 
The  answer  is,  tltat  whatevw  we  naif  Ibink  the  Liti» 
Idtnre  intended,  would  have  doiie'iiiMly  t*  {HvAdi 
for,  it  ha«  ntrt  tMed  any.lan{ma^whyi)iifflb(irtUi 
construction.  If  the  ifmit^on'ef  three  mon&Ai 
ndt  apply,  w  nehher  Vifl  tiM^  M*er  to  Ir^  Ik 
action  at  ^'fat  the' one  ta^botmd  «f  in  thvettt 
and  then  the  4Sfh  leaibh  vooU  nudn-elttUttt* 
the  aeddott  bd  finCai:.  ^-  ] 

In  a  statute  Mlathi^  totiflie)iitcaflhirfiflcM| 
posed  that  ^e  Circumstances  of  tire  death  wtom 
tion  of  an  fAcmnb^t  Were  net  presbnt  t«  the  miuH 
the  fnftuen:  ihey  hare,  indeed,' expre^  pmih 
foTtbecftACofdedthaf^r  an.aetionee,mineiwtd;tlB 
is,  therefore,  a  greater  difficuUy  hi  8oppl7nig,  lif 
strtctidn.'A  im^virton-ffli-'thie  'ca*  ofawrtJioocr 
befol^ictiob  brought  -  Ththfs  part  the  statito' 
the  dosefet  arfiJo^  to  fh*  genwal  etaitirtes  " 
tionSj'  apd,  wftH  r^ril  "to  tnem.  His  awMl-1 
eettled'ttile,  thai,'wHeh  thC'time  hasoacebc^l 
nt)  'tobseho^t  disability,  Ubweter  IttnD 
stiBp^d  ljheir',<ojb^tlon'.  And  ttus 
Where  the  di^bility  is  Mnond.  PriAik»t  r. 
(1  Lriv.  Si);  cfted  in' the  argWnert'bt'lW 
wa^  a  e^iMon  efter  <be'Re^^oiriitiop;wM^^< 
to  the  'St&ttfte  'df  Elufltfltlon^  U  Wto'ieplW 
taili  rebelif  had  tisttrped  thi^'^oTWUtuetit,  ki ' 
(tf^eKhirt  courts  *ert'«lpta^'M  ^ 
tbat  bar  goi:)di'be(altia^  "tb*nj  b'iol'tty* 
thb  ad!  of  soeh'  'li  case'.**'  The 
fiaVe  acted' dn  fhis  irtftcTple  ef' eeprt^ 
ately  after  thie  'Revoltitittn',  wMei;  tlfert  ha' 
peripdof  riitietyHWb  Qii^^«Ai*(*-wh^ 
ati  act  passed:  (l  WU.'& 'H.'tl  *> 
those  day^  ot[t  of 'cOmpntafloQ, 'tis  , 
of  Liiiiitstions.  Bottne  case,  periiaps,'Aoit 
in  pbiht  is'  that  nt'Rhtde*  t.  «sMiinf.  " 
42  ''and  dgain.  In  error,  B  HeleV  6i  V.  3R1); 
argum'^L  vhere'the  debt6r'haHng  lifted 
th^li  ti  'V^^  »fter  tht^  ^tise  '«f  action  i 
then  dypy,  iil'ioivsecLtietlce  '6r  lifae  litigatin 
Tfghfi  to  prottate  no  exedutor'was  app  '"' 
six  yearsT-  bti  ^tion  theh  cominen< 
sonahle^inlb  dfter  such'  appdinti^at,  aadM 
be  barred  by  the  ^tute.  .  There,  A  here,  ii 
said'  that  thb  plaiMifT-was  guiHy  of  no  ' 
theife  Vas-li^o  6ne  whim'he  c^ruld  sue  dnm_ 
part  of  the  eii  years  :  but  this  argument  irtliwt" 
to  prtfviiil.  ■  ^ 

We  think,  on  the  principle  of  these  enthoni 
we  ought  to  give  the  words  of  the  st^ta^thr ' 
meaniog,  aha  not  strain  ih6m  fiirther,  in  ci^ 

-  ■         -      -  -  ■      aid  it  is  t« 

evoi 

 ^  „  „  .  prrtnit, 

provides  a  machinery  limited  in  pomt  of  time  % 
operation.  The  tithe  commission  was  by  the 
dure  only  for  five  years  and  to  the  end  of  the  tha 
session  of  Parliament;  and  without  the  acta  a 
commissioners  no  commutation  could  be  vm^ 
it  is  difficult,  then,  to  contend  for  a  oonstiw 
the  limitation  ckuse,  which  might  take  a  vm 
period  of  time  out  of  its  operation.  ^ 
Upon  the  second  point  we  have  no  difficalty :  A 
not  suggested  to  us  m  what  other  way  than  otm 
sent  application  the  defendant*  could  anil  tbeiHI 
of  the  oojection,  nor  db  we  perceive  any*  ,  J 
The       therefor^  must  m  abeolnter-AwM^ 

Rao.  (on  the  Prosecution  of  the  AdminirfrtW 
Thomas  OsteU,  deceased!  v,  Taa  Coionsiiom" 
Staxfs  Aim  Taxes.— jpefr.  S4. 

AdmmiMng  had  taim  eitf  iVM  •"J^^ 
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tHA  Ae  ma  aUwed  to  d0dvet  the  Amount  of 
diDA$  JuteCrfditor$  reeidmg  i^-Enffiatui,  vhiM 
,Jliimiim  wmld  lune  mlitltd  htr  to  a  R4um  of  a 
iifWdai  ^  th$^  Pnbate^ditijfpaid.   DteeoMd  potsetstd 
Jt^ti^tf  mitA  grtatar  valuo.  is  India,  for  lakich 
■4*  dimmklntria  Aai(  ^  htr  Attonuisf,  takm  wt 
jWaM « rt> iflf nMM  Court  <^ Calcutta,  and  hodid 
;  niaffmtlokamiad  am I>mt  Crtditon 
iBi^  Mbins  a«  Jwiacaetion  tfihtd  Cowt  :-~JIddy 
1^  lif  Awmaa  ofDebU  wa$  to  U  dedwttd  exclusively 
'mtJieJmoM^Efeatia£iuland;  andthatS«ct. 
i^Sut.       B  Vlet,  c.  79,  did  nU  avthorise  tha 
mtahi  wtade  in  the  tame  Pnporlion  that  the 
t  o/tkt  ffttgUA  EftctM  iora  to  the  wh^e  A  moutU 
ftk  vtimtd  JPnptriiet  in  Englaod  and  in  India. 
'  mtN^'l^e  vilt  recited,  that  Istteca  of  admi- 
i«f  tbs  goods,  ch«tt«ls.  and  ciied7t«  of  Thoma* 
,  kta.  of  iMdenball,  boekaeller,  who.  di«4.2Ut 
184),  mre  granted  to  fifargatet,  Oatell, 
f^  tUoraty  of  Jrlaj|^u«t  Ostell,  iridfiir,.  U^e 
ilbiirtooa  <tf  tbo  next     kin,'  and.  ciiralruc  or 
I  ta  OUvia  Jlaiy.  J^aiwft  Osif^i,  awiqtor,  t^e 
Jlof.tti44^  Thm«aOst«U.l>jr  tftel^Airogatlye 
fftitvtnnFp<eo-the  SOfh  Dacenber^^ftdf,  ai^d 
IMtit^.i^.affBota.of  tlie  deceased,  ifor  or  iq 
lvbi^4W  aaid  ada^^iUtiaUQi]^  v,-a0  graotecL 
H>-i>e  iwp4iw  7000^9  .and.  a  stamprduty  of 
tjBid,-  That,  it  haviog  b^en  ascartained  that 
l««lM^nfiOOOZ^^tai»9fdat/  wasjyapled. 
I  it  ,ffw  -rod^^ped  in         ,  Th^t  th^,  personal 
Jm(  tJ^  dfc«Bsecl,iraa,{K«8«ssed  w.  En^aai^ 
^oh  a^rorowMa^on.  waagr^ntedy  di4  not  ex- 
U.  16l  M*.  ana  tini  Margar^^.  Ostell  had  paid 
tfaa^eowaed  to  tlie  unoaat  of  4890/.  Of.  lOd^ 
^•Ue-gp^n.fx^  .Mia^:hi],t{;rhich,  VUh  the 
«f  ikdebt  of  JO;.      <»wi9gj^o  GtiS^^  &  Co.,  pf 
,        da«  from  th4  deeeasitd  io  ,i;r$d\Ws 
i*£u;Wl«jVD4,aoc])aed  aijd  were  contracted. in 
i^flfd  vflqaM^Abie  ]by  Ifivy;  on*  of  ^lis  peraonal 
'>  ud  that  tha  said  stun  of  4890/.  Or.  1 04.  being 
faiq  the  said  bogj,  of  d8fi8^  ISt,  td^  reduced 
U  S68^  Ut,  3<£.,  which,  if  it  had  boea  the 
jpm  uwoaV  <^  the  pemuuU  estate  .fgr^  «;hich 
'^'u  was  gTanf«4»  would  have  oc'caqon<ed  a 
luty  Uy.  b»  paid  than  was  paid  by ,  120/. 
ember  last,  Margar«i  Oatell  .fzauaed  appli- 
k  made  to  thfl,camniiwQner8  for  a  return  of 
Mi  of  120/.,  and  in  W  afadavit  sfMed  the 
iRml  &cta,  and  also  that  the  df^eased  was  po»- 
'penoaai  eetatit  «ub  o£..the  Jurisdiction  of  the 
WTi  Court,  Tlx.  the  Kasi  IndioL  not  included 
mL  161. 1<L,  th&rAlo^of  which  was  12,118;. 
w  Th^  tb^  pnp^r  (KfBcer  acting  u^der  the  com- 
infonaed  the  agent  of  Haigaret  Ostell,  that 
inoDen  ^ttaiA  only  return  dO/.   That  ^o  part 
ntuned.  .  Tb^  writ  commanded  that  tha  <^m- 
n  thonld  zetum  to  S(ar»ret  OsteU  120/.,  or  sig- 
wUMeoQtnzy.   B«tuni,  that  Thomaa  OsteU  was 
Itttof  the  Qnera,  domiciled  and  residing  in  £ng- 
udwithia  tha.juriB(nction  of  t|ie  aud  Prerogative 
That  the  personal  estate  of  Thomas  Ostell, 
1  in  the  writ  aaamounting  to  12,118/.  16t.  4<f., 
bii  death,  situated  iu  Calcutta,  in  the  East 
^  udwas  of  that  value,  and  was  the  property  and 
M  the  penonal  eatate  kF  the  said  Thomas  Ostell 
it~*^ '  ^  that,. after  letters  of  administration 
""awgnnted  to  llaisaxst  Oatell, by  tha  Prero- 
V^t  Uort  of  Canterbury,  lettara  of  adndnutntion 
pmonsl  estate  in  the  East  Indies  were  gianted 
^Mwird  Thomson,  as  her  attorney,  by  the  Supreme 
J^M  Jnfieatare  there;  and  that  the  said  personal  es- 
2aUieEHtIndies,to  the  sud  amount,  had,  before  the 
of  tlu  Mid  writ,  and  before  the  said  appUcation 
^iWMaai^oiien,  aetnally  come  to  the  hands  of 
■K  Mwird  Tbomaon,  and  had  since,  and  before 


the  issuing  of  the  writ,  and  before  the  said  application, 
been  reeeived  by  the  said  Margaret  Ostell,  as  such  ad- 
ministratrix, to  be  administered.  That  Thomas  Ostell, 
at  his  death,  was  not  indebted  in  respect  of  any  other 
debts  than  those  mentioned  in  the  writ,  and  that  such 
dehts  were  payable  out  of  tiie  gen«Bl  personal  estate  of 
Thomas  Ostefl,  yiz.  as  well  out  of  that  in  India  as  that 
m  the  pTOTince  of  Canterbury;  and  that,  for  the  put 
posa  of  ascertuning  whether  any  and  what  portion  of 
stamp-duty  on  the  letters  of  administration  In  Canter- 
bury ought  to  be  returned,  a  proportional  part  only  of 
the  debts  ought  to  be  deducted  from  the  personal  estate 
in  reepect  of  which  the  letters  of  administration  were 
granted,  viz.  ei^h  a^  proportion  of  the  debts  as  the  gross 
amount  of  the  effects  in  Canterbury  beara  to  the  gross 
amount  of  the  whole  effects  both  in  Canterbury  and 
the  East  Indies.  That  the  said  proportion  amounted 
to  1693/.  Ot  lOd.,  which  being  deducted  from  the 
amount  of  the  enects  in  Canterbury,  reduced  the  same 
to  4265/.  lis.  ad.,  upon  whfch  the  stamp-duty  waa  ]20/.y 
but  Uie  gross  amofini  of  such  effects  in  Canterbury  was 
net.  by  such  deduction  yr  otherwise,  redu<ied  to  a  sum 
which,  if  it  bad, been  the  whole  gross  amount  of  such 
effects,  woula  have.  oc4^on;ftd  a  less  stamp-duty  to  be 
paid  uian  120/.  i;  i^id  because,  after  deducting  trom 
180/^  originally  pud  fo;;  duty,  SO/,  already  returned, 
the  sum.  pmd  was  reduced  to  ISO/.,  and  because,  by 
reason  of  the  premises,  there  ought  to  have  been  re- 
turned the  further  sum  of  30/.,  and  no  more,  the  com- 
missionem  had  been  and  were  ready  and  wUline,  and 
offered  to  return  30/-,  but,  for  the  raas(^ns  afores^o,  they 
had  pot  and  ou^ht  not  to  have  returned  120/1  Pled, 
that  i^ie  commissionei'a  ought  to  return  120/^,  because 
the  amount  of  the  persdnid  estate  in  the  Kast  Indies 
whoUy.  coiisbted.of,  and  was  the  aggr^ate  amount  of, 
th^  value  of  the  slUre  and  Interen  df  the  dectesed  ia 
divers  goods  and  chattels  of  the  deceesisd  and  one  Richard 
CbsAn  Le  Page,  whQ,  at  the  death  of  the  deceased,  mm 
resident  and  dbmieiled  at  Calcutta,  and  of  and  lil  divers 
simple  contract  debts  dpe  to  him  and  the  deceased,  and 
other  siiApIe  contract  debts  owiilg  to  the  deceased ;  and 
that  aU  such  goods  and  chattels  were  situate  in  parts 
beyond  the  seas,  out  of  the  jurisdiction  &c. ;  and  that 
the  said  debts  were  owin^  from  persons  resident  and 
domiciled  in  the  East  Indies.   General  deihurrer. 

The  points  stated  on  the  part  of  the  prosecutrix  were, 
that  ito  probate  or  administration  is  required  to  be 

S anted  in  Englapd'in  reject  of  assets  in  India,  and 
at  the  letters  of  adnilnisiratioo  granted  to  the  prose- 
cutrix had  no  reference  to  the  a^ets  in  India;  and 
that  the  duty  paict  on  the  Batd' letters  of  admiuistration, 
and  tlie  deduction  io  be  alMw^,  are'  to  be  rfegtilated  ac- 
cording to  the  value' of  the  assets  in  respect  of  which 
the  letters  of  administration  were  granted  in  EnglOiul, 
The  points  stated  pn  behalf  , of  the  cdmttiissioners 
were,  that  the  plea  does  not  either  traverse,  or  suffi- 
ciently confess  and  avoid  the  allegations  contained  in 
the  return,  or  in  anywise  answer  the  same ;  and  that 
peither  the  writ  nor  the  plea  shewtf  ahy  payment  of 
debts,  by  reasNi  of  which  the  prosecutor  is  entitled  to  a 
return  of  ^ny  laiger  sum  than  the  sum  of  30/.  in  the 
return  mentionedT  The  c«se  was  aigned  in  Trinity 
Term*,  1848,  by  "  ' 

Sir  F.  Tket^,  for  the  Cfown.— The  ruW  according 
io'whidi  the  cbmmisrionera  apply  the  23rd  section  en 
Stat.  $  &  6  Vict.  c.  79,  in  Uils  case,  lathe  sdme  whfch  was 
adopted  for  the  like  provlrion  in  stat  56  Geo.  9,  c.  184: 
they  take  and  deduct  such  a  proportion  tsl  'the  d^Ms  as 
the  effecta  in  England  bear  to  tne  whole  tS  the  effitets 
in  England  and  India.  I  ooncede  that  the  Prerontive 
Court  tiaa  no  juriadicdon  over  effects  in  India,  and  that 
it  would  not  be  necessary  for  the  administratrix  to  give 
in  an  inventory  of  those  efieets  to  the  Frett^atiTO 


•  May  SI.  beftm  Lord  Denaun,  C.  J.,  Fitteson,  Cde* 
ridge,  and^JJ. 
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Court.  (Oaymmd  v.  Baroi^  Vou  Watt*oill6,  2  R«p^ 
tnnp,  Le&  by  PluUimon,  But  debta  an  pay- 

■itle  out  of  toe  pMBonal  estate  geneFftlly,  and  therefore 
tlie  Indiw  awota  in  the  hands  of  the  adminutratrix 
wouU  be  utplioaUe  to  the  payment  of  the  debts  if  the 
aeieta  in  England  were  exhausted.  The  23rd  section 
of  Stat.  5  &  6  Viot  c.  79*,  requires  that  the  assets  shall 
have  been  actually  reduced  by  payment  of  debts,  and 
does  not  allow  the  representatives  to  nay  the  debts  out 
of  aasets  ateoad,  and  to  olaim  to  deauct  the  unount 
of  t^ose  debts  from  the  amount  of  the  assets  in  respect 
of  which  lettoB  of  administration  were  granted.  A 
party  liable  to  the  payment  of  a  daty  imposed  by  sta- 
tute must  briiw  himself  clearly  within  an  exemption 
cnated  by  a  subsequent  statute.  On  the  argument  on 
moving  tor  the  wnt,  in  Michaalmas  Term,  lfU7,  it  was 
ocmteMed,  thai  the  acalauaptioal  jurisdiction  of  the  or- 
4fiury,  witlt  respaet  to  mattera  of  admlnistratioD,  ex- 
tuidM  no  further  than  to  thoae  affects  which  he  himself 
'WovM  have  had  in.fiimw  tines  to  administer  incase  of 
intestacy,  which,  might  have  been  applied  m  pios  usas. 
(Tltf  Attornp^Gmtral  v.  Bouioeru,  4  Mee.  &  W.  171, 
191 ;  7%a  AUormt^^^Smmml  v.  pimtuul,  1  C  &  J.  356; 
ITyrw.S^a;  TAaAttonim-GmmU  v.  Hopt^lCr^U., 
&R.fiaOt  4Tyiw.87S;  i'MrMV.P^Mk9Sim.430). 
But  wherever  the  estate  is  situated*  debts  are  due  outof 
it.  CHocit*de«%frfro«tT..Jb»,fPlo»-d.277).l  This 
ia  not  a  question  oenneoted  with  the  ordinal^,  but  be- 
tween the  admuuBtmicU  ajpd  tiie  Commiasiooen  of 
Stamps- and  Taxes. 

fFMioM,o«ntra.--By  tb«  23rd  section  of  stat.  &  6 
Viet,  c,  79«  the.aniomi*.<^  debta>dne  ftaai  the  deceased, 
and  paid  by  the  eoGemtor  ov.AdnMUstratox  out  of  his 
pennial  w  moveiUe  estate,  is  to  be  deducted  from  the 
amount  ot  valve  of  the  «(ttate  or  effbotf  fiir  or  in  respect 
af  which  probata  or  letters  of;  sdministntion  'shalt  liare 
besH  granted.  Theprobate.iBgnuatedaoIelyonaoceunt 
;0f  the  aasata  in  Eogund.  IndM»  £»r  the  purpcise  of  this 
«M8tion,  is  the  same  aeAforeign-couotry.  [Cif&t-scigrc, 
'Jk-!»I»not  India  ^numfid  entixaly  by  acta  of  the  British 
X^ariiamttt  ?]  By  particular  statutes  applicable  to  that 
country.  A  testater  migbt  make  an  c^glish  will  and 
an  Indian  will,witJi  diffarant  exeoutois or  tbe  Couxts 
in  India  might  gmot  admhiistration  to  the  next  of 
Itin,  and  tha  Courts  in  England, might  ffrtmt  adm»< 
niatealieB  to  a  creditor.   The  ,L«gidatur«  did  not  in- 


•  B7Beet.23af  Stat  &ft  6.Victi  o.79,jitia.«meted^  ."  tii>t 
afciire  tt  shell  be  preredi  tj.optih^d^prQfler  ypochers,  to  the 
aMtiftctku,  ofAe  safd  Coassivuioaeracjf  3tuQH  and  Tazea^  that 
anexeentor  or  sdgaioistretoe  bath  paid  d^bts  due  .and  owing 
from  the  deceased^  and  payable  by  law  out  o(  bis,  or  her  per- 
sonal or  moTeablc  estate,  , to  sugh  an  amount  as,  being  deaact- 
ed  from  the  amount  or  value  of  tbe  tistatb  and  eS^ts  of  tbe 
deceaaed  fbr  or  ift  respect  of  whfcU  a  probirte  trr  tetters  «f  af  ■ 
ninistrattDU  sbsUliari  beeft  ^prsntad'fa  'fesi|glsad'«fllw  1^  Slat 
flay  of  Angttst,  IB1&'.  orwfaidl  riutU  IM  tnSlaabd  ^u  aay  In- 
Teatoty  dolT-evhMttd'aad  ftreconlid  aftsrtt|at>daf'lna  eoaiv 
•Mtssftry  eourt- fal  Soottand,' 'sbaU  -ieduto  <the;  MUli'to' *  sam 
Wldeh,lfit'hiidbetatiit'wbel9gro«adKMtiftor  val«»«fi  sntfa 
estata  ar  elfcsti,  vaatd  bafe  ocUisioDed  a  lata  .(tantp-dotjF^tc 
facpsidaiisifa^pAbaMotlSttfniof  ads^fdstrsfion,  eaiawv 
totyi  ttsa  shtOL  ban  been  a^wllypaid,.4h«r«m*  it  absll  be 
lawnd  for  tbe  svd  ComndMioDen  of  Stamps  lad  Tazes,  and 
tL^  ace  hueby  required,  to  retura  tbe  diff^reDce,  provided  tbe 
same sball  be  claimsd  witbui  tbree  jears  after  the  date  of  6uch' 

K rebate  or  letters  of  sdmiDlBtration,  Or  tbe  neeording  of  ludi 
iventor;,  as  aforesaid ;  but  where,  by  reavn  of  any  proceed- 
ings at  Uvt  or  in«qalty,'tbe  debts  doe  feoia  die'deceased  shall 
not  have  been  ssccMalDad  aad  psU,  or  Ibe  efldcta  of  de- 
ceased shall  not  have  been  reedtered  a&tf  made  avtMable,  and, 
in  coDsemence  Husreof,  the  ettcmtortrr  adkilidslntDr  shA  be 
prerented  IVoraeliimtng  i&cfaretam  of  da^aaafoneaid  within 
the  Bfldd  term  of  three  yeAv,  itsbaUbabwlUforthcBaidCom- 
laMooers  Of  Stamps  and  Taxes  to  aUow  saeh  Airlber  time  fer 
mslting  the  dslm-  as.mavappssp  to  than  to  bo  reasonsble, 
under  the  drcomstances  of  the  '" 


tend  to  refst  to  assets  in  foreign  coontritt:  it 
coniemplated  the  Myment  ef  debts  oi^  of 
assets.  rSe  oited  CAimsvu.5iRKasi,(lD.&^„ 
The  Eocleaiastical  Court  has  no  janadlctton  to  , 
probate  or  administratipn  of  any  eSects  «thv'  ^ 
those  locally  situated  wiLbiti  the  proviuct.  {TU". 
tomry-Getieral  v.  Hope,  1  Cr.,  M.,  &  R,  530  ;  4*" 
87b  ;  The  Attonieu-Gcneral  v.  Dimot^,  1  C.j 
1  T\rw.  243;  The  Attonity-General  v. 
M(;f.  &  W.  101 ;  Plati  v.  South,  G  Mee.  & 
Stcuiid  point  in  Snellin^s  catty  5  Co.  82;  Story*!! 
fli>  t  of  Liws,  c.  xiii,  ss.  .512,  513).  The 
}Va!'acf's  Executors  {Itfg-  v.  Tin  Cmmi 
Sla/njis  and  Ta.zes,  11  Jur.  365)  baj  do 
because  there  were  two  sets  of  assets  in  that< 

the  nroviaco  of  Canterbary,  the  other  in  

of  York,  and  probate  had  been  B;rant«d  in : 
each,  and  duty  was  payable  oa  the  prob^  \ 
of  each.  [Coiend^fe,  J.,  referred  to  ZVsifW 
Advocate- General,  (,12  CI.  &  Fin.  l),in  " 
hell],  that  the  law  of  the  donucil'eof  a«f«i 
trstatti  decides  whether  his  personal  Jpro^tq^ 
lei,'ucv-duty.] 

'^\vF.  fhesigei;  in  reply.— If  the  23rd^ 
6  \  G  Vict,  c,  79,       construed  literany,  tlu\ 
tmtrix  might  pay  all  the  debts  out  of  tbe  aawlsl 
aiii!  claim  to  deduct  tlie  amount  of  those  3e" 
tlie  iissetsiu  respect  of  which  lottei-3  of  aJmili 
mere  f,'r.iiitcd.    iPaiteson,  J. — On  the  othn] 
she  Imd  cliosen  to  keep  the  accounts  dbtii 
paid  those  debts  out  of  the  English  asKlVil 
nave  been  cleai^,  entitled  to  such  dedgflf' 
intention  of  the  X^elature  was,  tbat 
sonal  estate  applicable  to  the  p&jment.s' 
be  regarded,  &eni  whatever  part  of  the'i 
come.  Car.' I 

Lord  r)i;SMAX,  C.J,,  now  delivered  the  jadenfl 
tlie  Court, — The  deceased  wiia  domiciled  in  Eaglioi 
the  timo  of  liis  death.  The  ndministralrix Willi 
o\it  prohate  in  the  Prerogative  Court  for  (B 
Eii.^'Und  of  a  certain  value,  from  which shei 
to  deduct  the  amount  of  the  detta  due  t* 
n-.-iiding  in  England,  which  deduction  winHi 
titlnl  her  to  a  return  of  a  jwrllon  of  the  pMK 
paid.  But  the  deceased  possessed  pwt^ '^J'" 
greater  value  iu  Ijidla,  for  wMch  the  lis  " 
had,  by  her  attonwa;,,  taken  out  proh»U  ' 
preme  Court  of  Calcutta;,  <^*^^ 
nave  had  an^  debts  VBifiMtt  "M/fj^toni 
the  jurisdiction  of  that  P«ii^,{  ,  , 

It  is  contended,  that  toe.  aia^unt.or  ddUft 
he  de  ducted  excluslyely  fbom  jjhe  amospVafii 
Eii^huid,  hut  that  the  deduction  is  t9 
aimie  proportion  tliat  tho  amount  of  thef 
bear.s  tu  the  whole  amount  of  the  coiubini 
bi  l-^ngland  and  in  India. 

Nri  authority  la  to  be  found  on  the  subject, 
deei-i.iiis  iiuoted  relating  to  the  leg.icy-dutv-,  not^ 
stamp  on  pi  ■ohafe.    But  the  23rd  section  «f 
St;iinp  Act  (■)  iS:  fi  Vict.  c.  79)  was  resorted  to,J 
bliahing  the  priiicijde  contended  for.  Tbst 
lows  an  extension  of  the  time  for  admittiag 
ol"  deduct ixm  in  respect  of  debta  p(iid»ft«cpwHjI 

foreign  paris  were         S^SS^wM;^*"*  ■* 

ditional  inference  h  raised,  that  ffffctt  i-c^^'}'  ^'^ 
abioail  must  he  taken  into  the  «iierai  w:--^-^-^  —  -. 
off  against  tluMad^ta.  Auii  this  ia  said  to bei 
ble  only  by  duniaishiiig  ths  aoaoimt  of  dfotstui 

Knghmd,  ao  thai  avaiy  pound,  ateriiag  of  th«  w™! 
valuo  of  boUijMpertiaa.must  be  duniBiakiai 
ratio  that  the  ^gtiA  property  be«B  to  the  wlioifc' 
We  can  diseoTsr  no  traces  of  that  iat«*™!y 
act  The  extension  of  tima  u  not  p^M^.f*! 
on  aoeooat  of  the  MgB  nsidenoe  of  the  cKdikm ' 
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ittwte 


Kcmi  of  tin  Mbj  that  may  be  interpoaed  •*  by 
Mjiflgi  at  hw  or  in  e^Hy  ,**  And  e?vn  If  the  sec- 
dtes  etnrtemplate  the  delay  Aat  nay  arise  fVom 
EttaatR^cQce  oF  creditors,  the  dednctiui  of  debts 
Inm  mh  may  stOl  be  made  only  fma  that  por- 
gffbedfects  for  whli^hprobAte  has  beep  taken  oat 
igliiid.  For  ttaovh  tnb  principle  neetred  the 
of  Cbnt  In  the  -case  of  Lord  WMacet 
Ar^,  vfcoR  probote  had  been  tdcen  ont  in  the  two 
BcttaT  a^aiid,  noUiing  has  oceomd  to  Aemon- 
tAe  bteDTicai  of  the  LegWatnre  to  attend  it  to 
Antte  whoPj  out  of  England,  an&  not  ro- 
f  an  Eo^iA  prooat«. 

IS  eases  have  estahluhcA  tte  tndroendeney  of 
abroad,  with  respect  to  tlip  revenue 
tWntry.    The  possessions  of  tlie  Kast  liulia 
■e  considered  as  foreign  states.    We  do  not 
an;-  Julv  i.-*  tliere  iiaviiMeon  jirobatr,  nr  tliat 
13  ntit  iiayaMe.    Tfic  <liily  may  Iiiive  lieen 
CalcDtta,  locnii'^e  tho  ivropi-rtv  tluTr  '.viis 
delrts.    At  a.T\y  rate,  we  shouliftic  doiii;;  In,- 
the  law  has  carefully  aliHtaiiied  from  <\f'n\^ 
made  the  foreign  property  contril  nte 
of  probate  has;  and  as  we«ald  in  the 
,®te#^Ji^idWiKWltte  claimaTit  had 
wffirfent  of  ddty  once 

,  89  ve  %'lt'  fftf*hi  %  f<he '  present  case, 
op^ht  to  he  iii<lni^^,  'becttii^  debts  have 
«ch  eptltio  tWe  kdniltffettirtrix  lo  that 
tie  prorislons  of  fh*"^,  and  tTicre  i=;  no, 
tfieni  ou  the  E^Thdia  property, 
having  been  desirtd,  and'  the  case  cla- 
9,  and  sometime  delayed,  we  have  not 
e  this  judgment ;  hot  it  seeni.s  to  iis  more 
more  correct  that  such  |pninLs  fho'.il  J  lie 
ll!e^.^(mrt  of  Exchequer.— JVrf^piWii  for  the 

hyi-.vil-tl   •mma  ,.\,  .'^  ..    i.^t'    |.,  [ 

^0dl  ihat  PfettittiW  vfas 
IA<^'l^{>Ma^dif<m  IhatPlitin- 
"'i-fn^ntf'm"the  :i^miK8f  and 
'rtrfSsr  of  tfttf  'a^'wrttoB  of  the 
vaitied  adi  %evould  purchase  it 
'onito  fe^/itfy  m-f^persoits,  Otieiobe 
Kci  Party,  or  their  Umpire.  Averment, 
tif  did  kare  the  Sicam-rnri'a!'-  on  the  Pre- 
\e  Expiration  of  the  Term,  and  nominate  a 
'«  DffcTifiant  refused  to  nominate  One  on  his 
^Pfca,  that  Dcfcndaiit  madr.  the  Promise  in 
PBratfon  that  Plaintiff  wpnld  defii-cr  vp  Posscs- 
9  nw  PrmiMes  and  Steam-en^ie  at  the  P.r/nra- 
w  7<fr»i;'rtW-W«lU  iad  not  done  so:— field, 
»eAW^W.flfeW«^  miaht  tr^at  the 
'kiae»'ir'W''Sii6iimiffi»6^  up 

rrjTitancd  i^^OM»:  ''liefhidant  pleaded 
^,  and  demurred  'tof  Ike.  neatuk  Phintiff 
to  the  Plea,  and  iilpMmAtjititnent  aan-  up 
Vaunt,   Jitdffmait  waa'giwk  for  Drfiid- 
Plaintiff  brought  a  Writ  of  Error :  — 
raw  Court  had  no  potcer  to  canjsne  the  Vfrit 
I'-'ihc^rst  CoiitU  and  (he  Plea  thereto. 
L— Thf  first  count  of  the  declaratiou  stated, 
the])lnintifF,at  the  time  of  the  nuildng 
the  defendant,  as  next  hereinafter  nicn- 
WvejlKlnmitl  and  certain  land, 


I  whereas  1 


;  6f  tyiehty. 


V^Jtlei'rottniliott  of  the  Exiculort  qf  Lord 
L*-.«*  Cbi^MJjfibnm.  of  Sta^pi  anS  T<ueg,  {II 


years,  commenetnK  on  a  certain  day,  to  wtt,  the  Sith  Jane, 
A.D.  1826,  and  whkh  said  tmn  Jud  Bot  t^en  eiqrired; 
and  thereapen  heretofore,  to  wit,  on  tlw  1st  Janoarr, 
A.  i>.  1839,  ia  consideration  tiMtt  tfao  pldntiff  wooU 
erect  on  the  said  demised  premlaes,  at  aay  tiaM  dnriag 
the  remainder  of  the  said  term,  a  steim-eiiirine,  stniM 
boner,(n>parataa,aDd  erections  apperftirfBinff  thereto,  and 
would  leave  the  same  on  the  aaia  demiaed  premiaes  at 
the  expintion  of  the  aaid  term,  the  detedant  pnmleed 
the  pMntlff;  that  if  no  ftvah  lease  of  the  said  mail  and 
premise^  with  the  appnftenaneee,  aheuM  be  titaa  agBsad 
upon  and  executed  between  the  plaintiff  md  the  de- 
fendant, Am  dc^ndavt  AmM  and  wovU  porehase  eacb 
engine,  bollar,  erections  appertainiBf  thwwto,  and  ra> 
paratvs,  of  the  plainfill^  at  a  raloation  to  be  mai  mam 
<it  the  same  by  two  hidiffWcnt  pereonSjOne  to  be  ehem 
by  the  defendant,  and  the  oUier  by  the  {Oaintiff,  at  m 
umpire  to  be<3iosen  bysneh  twofefateM;  uA  tliatiha 
defendarrt  tihtnA9  and  would  pfff  the  nmottnt  of  snoh 
TaluBtion  to  the  plaintiff.   ATemMOt,  that,  after  the 
malting- of  the  said  pronfee,  and  dkfwthe  iwnaiadar 
of  theq«1d-term,  to«4t,  on  the  day  iaay4a.T  last  afim- 
said,  0ie  phdntifF,  rolyfnr  «n  the  defcndaiit's  Mid  proh 
tilfse,  did  erec^.eiri'thOMid'denrtBed  piomisssauoh  steam- 
«ng^e,'  hotter,  anparattn^'  and  etwttohs  appettafab^ 
-thM«to,  AsafbreiBaiOraad  tUe  said  tem  iexpfred  bfetott 
th(^  canrniemsment  ef  "this  voit,  to  -^it,  on  the  SM 
June,  a;i>.  Iwt  wl  at  tke  fexpiratkm    the  said  ten^ 
and  bc/fbre  the  comh)«noMnieBt  of  thiv  ntt,  to  wit,  m 
-thet8rd'Jitnfr,A.D.)8fi',th»pMtfMffii^  th«  same  steenf- 
engine,  boiler,  appaiatas,  and  eroctiOBS,  Pe^MOttrely  ab 
erected,  on  the  said  demimd  premises,  bAvg  of  gnat 
ralae,  to  wit,  -tiii  value  of  3,oeor. :  and  tfiat  no  mah 
lease  of  thi  said  wiWl  and  pmnisef^  with  tfao  epp«»- 
tenances,  or  any  part  thereof,  then  or  ever  was  «r 
has  been  agreed  upon  and  execQted  heMreen  the  plaii»> 
tiff  and  the  defendbnti  alt^ooe^  a  teaimnaUe  time  Jar 
that  purpose  had  elapsed  befbre  the  commenoeneiik 
tbis  suit:  thit,  ^fli^Hgh,  ilfteftbe^aid'oreellottofthB 
'said  steam-engine^  stean^-'bASer,  apwanrtas,  and  eee^ 
tions,  and  Bfter  the  expitation  of  nw  MM  tam,  antd 
within  and  at  a  rettstimld  and  'ptOpo'  time  In  IMt 
ludf.  and  bdlbre  th«  eommenoemettt  of  ^fitf  enit,  to  wH^ 
on  the  lOth  of  ICoyeWber,  9n  t4M  yertr  la«t  ■rwianii^tia 
-plaintiff  did  dhotMe  one '  ittAffenUt  ficMMi,  to  wtt,  oNb 
B,  D.,  to  mahie  ef'TBluatlM  of  tht'Wiid  eVseiMnglM, 
steam-boiler,  apfnnrtns,  and  otoetlona  e^psffta&Uift 
thereto,  of  whloh  the  di^ndant  then  had  notice,  aad 
was  then  tvtpi^teA  hy  the  i>lttihafftA  cAteoae  one  jtM$. 
terent  per&oti  td  make  a  vAliiatlon  of  the  a^e  englM, 
boiler,  fipparitas,  aiid  erMtlons;  «lnd  tfAibugh  a  «en^ 
>>nahie  time  kfler  the  said  notice  and  rettuest  for  the 
defendant  to  choose  sudh  IndtfTerent  person  tiAd  elapsed 
.before  Ihe  commencenaent  of  this  suit;  yet  the  de- 
fendant disregiwdu)^  his  said  promise,  md  not  nor 
would^  vithin  neh  naaonable,  tim^  a*  laet  aforesalc^ 
or  at^anjyiotfaeK  time,  choose,  aqd  be  has  |iot-choB«B, 
aa  tndifferait.pnKm,  ar  any  pcnoa.  to         the  aaia 
Tdiiatien,<lnit<wh^y  n^kated  laa  'Tefiued  ao  to  do; 
by  nwMM  'Of  whiefa  said^  ptatiriBsa  ih»  plaintiff  hath 
been  and  is  wliolly  onaMe  to  fi^  wad  asMrtaia  tfao 
aMotiAt  tty  be'fald'to'  iittn'by  the  defendant  for  thb 
said  6n^&,  brnler-.  ipjiftr&tns,  and  ereeMons,  sttd  hdg 
been,  deprlV^'of  tlie  pilbe  and  Valiie'of  the  same^tb 
wit,  2,OO0;.,,an<^'haih  b'^en  and  is  otherwise  ti^und. 
Second  count,  that  the,  plaintiff  lield  and  oocopied  u 
eertun'cQm-mtll  anc)  premises,  with  the  appurtenancea, 
in  the  t>arish  of  ilI(^QianBWurth,&c.,  together  with  oef- 
tain  machlneiry,to  wit,  a  water-wheel,  respectively 
pomMmsamy  £jifed  and  fdtached  to  the  freehold,  and 
befti^  and  fannn^  part  and  paroel  of  the  said  last-men- 
tioned rattt  aKi  p«ehiiaca,  for  thenatdaeof  a  tam  of 
twenHyooneyearki  cDBiitteKdnff  fto.,  aetenant  thavoctf  to 
the  deftndMitf'npm  ocftfefai'Urtu  and  eonfttionaj  and 
among  othersjthat at  Che  expiration  «f  the-aaid  laat-nnn 
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tienad  tnm  itei  mUA  lMl-»««ti<tQ«d  nuabiairy  nhoold 
iMTaliwd^aad  flat  Ab» defrndMit  daonld,  in  can  bmIi 
TalMitionj^<nilfli«aDttiitlqnfNre.th5n  4l4l«  pty  tat^ 
pfeiatiiPBQch  HHNMShinJaliedi^iHdgbd  *•  be  thevalae 

ofsoch  nUkduBieTy  overjand  iUxivQi414f</  aadiincaee 
ike.  aaid'  laab-meatiotied  maohicwiy  AvaJA  not,  at  the 
end  of  ^  said  lastraiantiobeii  Uran  on  9ooh  la8t>iDen- 
tioaed  raluation  Wne  so  made  ssafonmid,  amount  i» 
414/.,  then  tha  ptainw  sbouid  pty  to  the  defisndant  snch 
Bun  of  mfMfer  aa  en.  euc^  TaluatloD.  ahoMld  be  fo«nd  »• 
^iaitetomiuce  up.414i^j  andth^reapoR,  ta  tvH,  oa&o.| 
a  was  ^roed,  l>y  and  betnvaeit  theiu»  thM  the  defendant 
should,  during  tae  said  katrxacBtioned  term,  take  down 
aodremerepsitof  the  sa&d  ^laat-raentiMied  ni^ohineiy^ 
tmi  ah«nld  ereQt  andpufaup  iplieaithereaf  oetti^u other 
wiwhinwy^  ibm'9K»tA  ufon  h^mmAtlktaa^  and 
at  the  expiration  of  the  uid  la^menticHwd  ttntt*  t^ 
«ud  maeUneiry  eo  t«  l«  KMted  «nd  pui  np  hyithe 
j^uutiff,  and'  ai>  mueh  «f  tfae  .wfd  other  uapttpmy  m 
j^Quld  not  be  takw  down  or  nnoved,  ^ald  ha  va- 
bttd,  and  tbat.the  defendantiehquld,  in  ,caie,su^,Iaqb- 
inentioaed  valuation eltonldanwiinttofiafMre  ihm.4il44h 
to  the  plvntiff  tltetSHPi  byi  Whiob  saoh  l^Bt^n^en- 
•tioned  v,^«ai(ion  ehoQ)4  Qicoecd  ilH.;  and  ia  qaae 
Jast-noentieaed  vduBtumnlhopid!  not|.aniOtt9t'  ta414/,, 
the  plaimtiff  i^ouid  P4y  t«(.th«  'defe^n«  «nin  u 
on  such  valuation  ehopld  be  Caund  reaui^te.jto  make 
iip414I.  Bttt  in  cfiee  the-.^ml^fl'  Bod  the^lBfetvdaQt 
ifiottld  Dot  agree  'int  thi*  «fnotint  |of  the  mi  v^u^tioQ, 
■foai  tlw  valuft  of  the  psid.nwininerjr;^  so  to  be;ralued«8 
'teat  aii»iM9ld»iiu»dd>M  the  expiration  oftliorwid  lost- 
«eati«iud'twin,  ^nmi'M^-p  the  defendant  «hf>uld 
;|»y  to  tbfi:{>laintiff  aq. nweb  as  ^«  nine<m«|]hineiy 
■hould  be  nnspaaUy  vortli  b^nd  the  aaid  sum  ,*  but 
-if  such  value  Bbottldi  n(A  apMunt  to  the  said  sum,  that 
tiM  plaintiff  eheuld,  my  to,  the  defendant  s^ch,  snni 
■as,  with  the  leaflonable  vfll^  thereof  would  make^ 
thatenm..  Ayerment  o^nawtual'pionupeB*  "fhatj  after 
-Making  the  said  Iftstf^meotieped  agreement  and  promise, 
^ad  dnripigthe  wid^^iB,  to  wit,on,&as  the^lqmtiff.dAd 
take  down  and  remove  pari  of  the  maqhinf  ly,  and  did 
-tfaena'eeli^ndpntup  jn.licu  the^f  the  tj^id  other  ma- 
.(^inwyieoBgrted  upon  ae aforesaid;  and, although  thie 
and  lest-mefitiened  ierm  bad  expii^d  befero't^  coqi- 
'IBWKent«it,of  thie  suit ;  ^and  'although. at  theeiq}iratida 
tbweo^to  wjt,<a^&Q.,  and  daring  toatinnnext  herdn- 
jtfter  mended,  the  plaintUT  wee  'ready  aaU'wiUing  to 
%nfaie  the  said  naduneryir^d  althongh'a  reasonable 
.Ume  for  that  purpow  had  ^psied  befpre-  tjie  eonraienee- 
.tiffiit  of  tfans  Bait;  uut  although  the  plaintiff  and  the 
•defendant  did  not,.>rilhin  euch  reasonable  time  as  last 
afodrasaid,  agree  |n  tJie'Uaouptof  the  said  v^ation; 
and  althou^  at  tb,e  eiwiration  ot_  the  said  last-ipen- 
•ttoned  term  thesaid  machinery,  so'tp  })e  valued  as  last 
4£oreBBjid,  .wae  reasonably,  womi  a  large  mm  of  imoney, 
.to  friii  30/.,  over  and  above  the  said  sura  of  41 4/. ;  and 
althou^i  a  reasonable  tipWi.f^r  t)ie  clefendant  to  pay  to 
the  pHWtiff  tbfl  «aid  svun  qf  bad^^lapsed  before  the 
:0(Bnsi«BC4nieBt)Qf,  this,  suit;  yet  the  di^ndantt  di^re- 
^ding  ftc^  did  not  nor  ^vould  wubio.  ^uch;reaso9ahie 
time  as  last  afqrwuid,  or  at  .any  other  t^me,  pay  to  the 
plaintiff  tha  9ud  aum  of  or  any  part  thereof,,  bnt 
.tbaseia  wholly  jSuled  afi4  niade  de&ult,<&c  Tlpxd 
nlaa  to  Ha  nni  coun^  that,  at  t^e  time  of  tba  d«- 
.fendant  aaking  the  said  propiisa,  as  ia  the  said  first 
oouttt  ia  altoged.  ^  wit,.  *^.  the  1st  Japaa^.  A^B. 
1890,  the  plaintiff  ^romise^  the  defendant,  tliat,  if  no 
•finEoh  lease  «f  thg  svd  mill  and.  premises,:  with  theap- 
purtenfuiose,  shou]d,.at  tike  axpiraticn  of  the  said  term, 
to  witj  on  the  24th  June,  a.  d,  1847,  be  agreed  upon 
■  and  executed,  as  in  tha  said  first  count  of  toe  declara- 
tion in  that  behalf  alleged,  he,  the  plaintiff,  should  and 
would  deliver  up  possession  of  the  said  mill  and  pre- 
mises, wiUi  the  appurtenances,  together  with  the  steam- 
engine,  boiler,  apparatuf^  and  erectiona,  so  to  be  thereon 


erected  as  in  the  sitd-  fint  annk  nuotioned,  t«  ifa 
defendant,-  at  the  azidxaiioB.al  flie  aud  tena.  i 
tbe  .deCndan^  in.  fiwL.  wth  that  !Iift       lbs  i 
prdmne^aa     the  m  -f  itfriimmt  of 'Ot 
meutbiied*  on  ^  faith  'and  terns  and  in  ao 
of  tha  Add  laat-mttataoiked  pstenise'of  the  fkistii^i 
not-othertiiae;  nmathaliaaa^  the  defsodat -su^  f 
attheugh  tJM^satd.ieitai  had  efafael  befinta  the 
BWBo«aMnt;«f  ^Usi^niti-and  hems  jtfie ifleged  b: 
of'pnindse  of  ithe  defendamf^i in  tbe^d  fiMt  cnatl 
th«  dedaratton  mteitionad-,  ta  wit,  on  the  Sitb  Jnn  || 
1847 }  and-altJ^oiigh  BO  fteeh  Ismb  ol  ^  aid  bbQ| 
premises,  with  the  appurteuance3,'B«an]rtiartr 
than  orev^ vasi  orJiacfheen  agrsedapoa  «  u 
beiwven  tfaapkiatiff  azid4be  dcfafdaitr,  nt^i 
tiff  did  inoty  not  would  Jhen,.  t*  mLat.  t£ 
nfi  t^;Bud^  tanot  or.at  any^tim*Tntdm;i 
{Kiaatt^eBi.to.tha  defendant  cff  4ha  aud  nuU,  i 
nisasy       ■  tha,  appUrtenancaa,  tcwtbar  with : 
alasmfeogiDe^  boiter,:  erectiims,  ud^airiBvi 
w.ieiliun  afrthef%      aDy  rpekd'thano^  b  ^ 
whoUyl  failed  and  madb  dt&iUt.<  ABd!tb*i 
ta>aaxpinftiaac£  tbe  aaid  tanaLheU,aDd.i 
continually  hitherto  hath  hcM,  and  still  1 
aeaaiataof  fhe.aaid'miU'  M^  preinifts,.iiillilbti 
tftwanwHn  togefoer  witfa  the  eaidt  ateannqfa^l 


ereati<ms»iaM  appbratua,  «Bd'  daoki  tand'eM; 
and  avsiv  pttrt\tMraof,.ag^ndt  .th^  dsfcadiOitt 
npea  and  wharefaifr;  the  deAndani  Oeii 
alioosa  ana  indii&ieDt  person  t«  jn^  a. 
the  said  e(eamn«Dgintt,  boiieii  etoiKanaaad.ijf 
aa.  hftkyfaayim^t^.Jpr  tfte.aaHaa  ■finwiaii 
aation.  i  <  Bpttel  4mmm  ta  {theisetondi  enul 
i»Uowing/gn>tiBditT-;!Ebat<aa>it  t/pptantihym 
uent  itneitelfy  deolwed  on^  tiuit'.t]tt.BMin  " 
ta-be  first/ valued  by  the  plaintiff  aai.tk 
.wbdf  iiii  iCba  event  of  a  di8sgreeibtiiArap»i 
loaticHii  than' the  defendant  wias  (o 
fium»  H  is  jpmmbeiit'iHi  tb«"plaintm  U 
SQcn  TaliMtton  was  enttred  on  by  the  ~' 
tl^  jj^fendent,  before  ha  can  change  the  d 
not  paying  a  reasonable  prioe ;  and  that  iti* 
tl^t  tixe^endant  ihad  refused  to  wterpatw 
t(0n,  Qc  tlhat  notiea  of  tbe.  plaintiff's  readipaii 
inoaess  waa  aver  igiven  to  ithe  defendsat,  « 
defendant  was,emi:.nqaea(i|edtoTalqe  tJ»> 
that,  en  the  &aa  of  itha  seoand  cooat,  it  d«« 
that  tbe  jdaintiffand  the  dafendantdid  mt  ta» 
amount  of  the  Taloation  t-  'that  befora  the  fUnm 
dian;e  the.xlef^ndant  he  waa  bpund  t/o  >^ 
a  veluationr  had  been  made  by  the  plsiatiff  tsA  m 
iendant,  orthat  the  defeitdanthad  Ve^wed  to  in>M 
valuation  f  in  which  latter  caw,  tbe  deAndanta 
have  been  charged  with  a  breach  of  tbe  ignKM 
yajua,  and  not  with  a  brwch  of  the  i^reaDentli 
a  raasonable  price :  that  in  the  allecatioD,  in  vU 
is  stated,  that  although  the  plaintiff  sad  tbe  defa 
did.not,.irithin  such  reascmable  time  s>  Iv^^ 
agr^  in.theamonnt  of  the  said  valaatioa,  the  pa 
doa^.not  shew  .to  what  the  word  "said"  refieH,»l 
Isnno  valoation  mentioned  befina.  io  tbe  om 
which  the  word  "said"  could  refer.  Jautder  a 
nuiimr.  Special  demuirar  to  tbe  thud  f^^J* 
first  eount ;  and  joinder  tharain.  The  pj^^f  * 
tbe  following  pointa  for  aignment:— Tl»»t  ""5 
plea  is  either  bad  in  anbstancft,  or,  if  ^ 
atwce,  only  so  by  being  an  aigniaentative  dena 


launcuy  wueuier  ii  meaiw  w  r—ji 
tract  or. not,  or  to  deny  the  performance  by  tbeg 

Uff  or,  not!  that  it  is  double  if  it  ia  ^J^J^l 
attempting  to  put  in  issue  both  tbe  ^o^™^^ 
connderation  for  it,  and  the  performance  »/  W 
tiffofhiapartof  tbeoonttaot;  that,if  nhdassdw 
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fiMtteriB<fa>  eDaBi}  it  ought  to  have  oonoladtfdto 
h  eonDtif.  Ibe  fdHowiag  ven  the  d«fenda]ll*s  {winta 
vugBmoBts-'tXhai  this  pica,  in  tubstanoe  aad'  ibnii; 
icpodmaitf  .to  tb»  'fiT^  connt^  Kdd  pieaaatsw^is* 
bri  kSaatt  ian*.  isTfact,  vliikh  onght  to  hava  been 
^DfttBl  lo  a  gdiy  to  d«temiDe  .tb«  right  of  action 
■aOtfii^rtiaal  nsoiHAv'iMritiL M»t:the  fint 
b  tiMi  AdMftaon  iaiUi!  in  JaaM^  w  uM 
pliaifiig  irf  arament  toffftli»  giTi«^  «p 


IlkBttwIfBeBiaeaattbft^nfaHtKni'of  the  tonb, 
'  rnirtiifiiig  v^ATmm^tt  wmfnisub  ttor^'as  ft 
aod  wilfingnns  to  dbbvetf     ^cmMoii,  M-  k 
oroffor  thartof.   The  denntmr  WU'  argded  at 
in  fianc  after  fast  MidhaehaiB  ^enn*  by 
ior  .the  pjaaitiC-^SIiTBt^'tj)*  doetnol 
_7  confess  and  avoid,  or  tnieiM,  •It  itates 
m&mtiai  flnteved  inlothe  dOBtraH'VpM  a^". 
iad  difiinl  coandemtlon  fcitiik'thatttat^ 

•  StbMdly,  tiMf^i  tsiloi^* : '  Hkti  meoai 
iwHttd  at  a->nhrtafitiiit*witwtttg  and-Ae 
abftlyita^  iamiwiMitl*  ttattanent' 
Uatlieldiawtti}  4u!.«otld  ^«•'^«ft"ttB^-' 

■pirtolfthftMeA. -i-j"!  ''r-i-'i-if 
Miit.*««li»'7i^  «tV  liith  «  eoUaM^^ 
tj  tfetft  tk«  pmniaiiiwere'to  h4  gtmi up, 

iii«te  tiw)r6int'^asT^9ed  aa  a  ^Mtion 
(S)l4lM  New<  BDties{'Wi4  SmeUmg  v.  i>«*- 
|h.JO7,^iicfl'Uw.IMw  Riile0}. 
Uiie  CM  1^  ia  aaid^  "  Th«]OoQrt/>tttr  Mm*  d«- 
ivnfi  abDVtPtopWiioaiMe  jud^^rnqt  infavMtt 
/irhiw  i:|tivUn*,>Sto}ti.rpnj«d  leay*  to  witAt- 
Jlnuii*4r."  {Lowl  Xt«MMii,  ^.  J^he  fo- 
^  can>  is  bDti  laMsfactoTy;  hovtf  does' the 
i'kaov  which  way  tl^iCoaii  waa  going  to'-d«- 
-1!M«},C.J.,  in  th«t'COtim  of  th«  aiviiaittii, 
*C.&333);'<*ia%ecairtiMt  set  vp  t^«ieplea 
'  'It  tocoMpatiUetvith  tint'ttaCad  in  ttie 

lis., 60)  the  plea  a<lmt«ted  Uitf  eoHtroet  and 
bBt«hewed  itiohavebeMoMde'n^eotto 
which  bad  nothw»coiDBiied'«4thv  This 
i  witk  every  >iMird  fai  the  dedaimtiiRii  < 
ia  repir^The  «ea  eotatrttdiota  tlA'obn(ra«t 
dw declaration,  ni  atalingthat' the  MntiWt 
bt  voDld  delirevap  Aie  pptmi^-Mc)  llw 
The  plea  of  non  aarampsti  pat»  iwiMie 
on.   inRaate8r.Todd,  hkdi>\.-9cm. 
«ri  Denmaiv  aaya,  (p*  864),  "  If  yon  diBprote 
~^d*filion  laid",  yon  of  oourBe  disprove -the  o«n- 
P«rd  ZVncMM,  C.  J.— trhe  convMe^tHat  you 
that  t)MT0  wa  a  dlffmnt  oonaiderattob 
wUtted  in  Oie  deelamtion,  does  not  qviie  M- 
a  plea  ie  in  acendanoe  with  the  ^rit  of 
Itvlei,  at  my  BroUm  jChana^  oben^es  ib 
i)Mtt«|^  (3  C.  B.  331 , 333)/]   Xn  Skarknd 
.  (4C.  B.  620, 640)/  Maale,  J.,  ohsorred,  -that 
(8  Mee.  &  W.  723;  1  Dowli,  N.  S.^  «•) 
McDliar  case.   If  the  plea  is  geod  in  fortn,  It 
MtfoOow,  that,  becanse  a  collateral  premise  wis 
■ »  would  be  a  good  condition  precedent.   When  a 
*■  made  by  one  party  goes  to  the  whoI«  of  the  coQ- 
~  fiw  the  promise  made  by  the  other,  it  is  a 
fKcedent :  bnt  a  promise  which  does  not  go 

9,  and  the  breach  of  which  may  inflict 
»  is  not  a  condition  precedent.  [Lwd 
^lefened  to  Naak    Breeze  (U  Hee.  ft 
-/»d&riT.ai<(A,  (124ar.9l6).l 
>.„  ^  Cyr.  tidth  vult. 

-JI^«»Wliagi  in  Bow  after  Bibtfy  Tenn,  (Fab.  2), 


6,  before  Lord  Denman,  C.  J>,  Fatteson  and  Vi|^t- 
£(le,J.,waiattfaeViater  AadicaatCbaater. 


Lord  DwiHAN,  C.  J.,  ddiT«fed'ihe'j«%Di6Bt«f  <At 
Gewrt.— The  qnwlione  4a  thia'  oftsft  are^  wbethMr  the 
plea  aflMnnta  to  non  aanuBptflt  w  to  an  aratimentKtire 
tn««ne  of  an  allagaUon  in  tfc«  detlaiwtion^  tiMt  the 
fdahvtiff  left  a  ateam^uigine  on  cettatn  pvamlMs. 

The  declaration  states  that  the  plalfttiff  «fta  tenant  to 
the  defendant;  that,  In  censlderaaon  that  tbe  piklntlff 
would  erect  a  ateBm-engine  on  the  premises,  ud  leav* 
tfie  ««me  on  the  pnnUaM  ait  the  ttpu«Ui»  of  the  iam, 
Oe'defrndaatpvottiaedt  tiwt,  if  nefreah  kase  Amm 
be  cranted,  he  wovkl  purohase  it  at  a  veltution  t»  lie 
ia^e  by  twty  penoM,  <tn«  to  be  chosen  by  eatdi  putf^ 
orthetrutef^.  '  it  then  alleges  Uiat no  fW^leaaewM 
granted ;  that  the  pUifttlfr  Ad  leave  the  steam-engtee 
on  the  pnaities  M'lhe  expiitition  of  Che  tertn,  and  no- 
Aibi&te  ft  faluei',  IratUw  «BftiidsmtnfMed  to  nMntniM 
dib-«D  Ms'part.  

Tbk  plea  stfttesthdt  tbis'deftnddnt  intde  the  promSae 
i}ta;t»d'^  tbe  de«Uratien  oil'  the  latlfht  and  ift  coftridenu- 
i^in;  thM  tfie  pleintlff  would'delitei'  up  ^xFasesdon  bf 
-flie'pkmiseB  and  Bt««mi«ng1ne  lai  tbe «xfrlt«tk>n  th« 
tWid,  tmd  that  he  dM'm«  do»o,'bBt  ntains  poAebsaon; 
'  Vxrir,  the  WDfd  *''Ieat^'*'ltt  thtJ  dMBaM^lon  U  ttipibte 
'^ftmsiMiihws't  tti^ttHVlflctndetrtheMi-Mrhig  ttp 
p«B6lMe)on,  or  ft  does  ridtt  <  In'MfthertiBwof  the  tern 
lean 'tiie  ilc«  be  M^d '  t#  be  d^i&I  ((f  th«  tttlegisd  tooiiiltt 
of  thtf  ^efimdan^  ifrhatevei*  H  may  be  M  t«  thi  -e«nat)- 
'4eiMit»ti'  on'ivhftsh  IhHt  i^roifiibb  wttS  fboMMd,  ef  to  40 
th«  pnfohymace  byHhti;plaiMiflFjbf'ihat  imrisklMtiott. 
With  respect  l6th*se;'lfthe'WoM"ltiive"  Ibdiodesllft 
givlrigup  j^^ssessio^/fbeti  tlJ^  f^k'h  tftesvlji^a'tftrTOne 
of' the  ^fMnvanee'by  iht'  plfriifCtff,  and'shotttd  hatre 
imn  dtireet^  and  haMe  eoHohrdied  to  we  eountrt,  And  ia 
Im^  ow  apeoittl  d«jnMreri  Hf  ft  do«i  iMit;^«n  ibe  plea, 
VuMiitiSng  all  thi^t  Is'sttitedlnfhtfdbdiutttten/Bnpdradds 
bflother'con^fttien  ot  oMditlbi]/  ^'stit^d  therflhi, 
Wid  i^M«s  the^en-perferuiMce  bf'lhat  e6nstdef«1i0n  ar 
cdndilion^  and  is  strictly  ^  eoMeMoil  •mti  avoldanee; ' 
"We  ^Mnk'  thtf  dKfendHAt  wn'iat  tibevty  to' treat  Ite 
•woM  **kaT»**  w  not  UtilttAajr  t)*^  ^^veHag  op  ^ 
'M8rfoD,atidthBtft«plea'{egobd.""'- 
'  lite  ca^  wtmi  in  dttlM  U<  tlM  vf :  PtarHm-r.  Fat- 
m^,<4  B.  &  A.  S87>.'"Fhe>re1hftdecltfiatkfta{ltDiitttlftd 
-the  -words '  **  pei*  sample,*  Wbioh  .wWe  'fittnf  the  ctnt- 
tnH;  itnd  it  iras  bera,  ttiaft  there'  watf  to  Tarftmice  on 
Hon  asslimpnt;  yetth«  oorre^ndeheetii  the  bulk  wiUi 
the  saibple  was  clearly 'part  of  the  cOhBld«rtt<^  for  the 
dd^ndant'sjfreiiiise.  SO}  ii' SitveHng-  v.  lkatm,  (3  C. 
B.  981;  4!).&<L.  l^yitha  «de  by  Biimtile  And  noD- 
correspondetioe  of  the  Wlk  were  ;BpMiatly'  {ilebded; 
arid  the  Court  seems  to'  have  oonsfd^ed  that  the  ^lea 
did  aoi  emontat  lo  iton  fttetrtnpfliti  '  The  case  of  «9mart 
^r.  ^«  (8  Mee;  &  W;  728;'l  Dowl-,  Ni'Sl,  CO)  Is 
not  eo  Much  in  Mint,  for  the  mattet  pleaded  Wia 
tnated  aa  feeHatttU'  to'  flie'tontmet. '  IftKh  oemineBt 
was  made  on  that  case  in  Sharlmtd  y.  LttfeMU^  (4 
€.  B.  0^),'  andtb«re'nMy  be  ttme  donbt  ki  to'toe 
precise  ground  on  whkh  »  was  'decided.  Inibe'M- 
port  in  8  Mee'.  &  W..7£9,''it' vould  seem  as  If  the 
Court  conaidei^d  that  the  mlSs  vhteh  were  pleaded  as 
being  eonditi(ms,'  «^ith  refefei^  to  which  '&e  coottact 
was  made,  rendered  the  want  of  notice  of  nusoundness, 
within  the  time  specified  by  those  rules,  concloaiTe  on 
tbe  ptfrt ies  as  to  the  fact  of  soundness ;  dnd  if  so,  they 
would  appear  - not  to  have,  been  properly  the  sub^t 
of  A  -q)ecial'  plea,  bnt  eridence  under  an  lasoe  tettbe 
Bbnndness]  but  that  "point  does  taot  appear  to  hare 
been  raised  by  the  special  demnrtvr.  Tbe  case  of  Shar- 
itthd  T.  leifehild  itself  was  cleariy  one  of  an  ai^- 
mentatlTB  plea  ef  non  assumpsit;  fot  the  declaration 
alleged  a  proniise  to  driver  an  abstract  of  title  gene- 
rally, whereas  the  pliea  stated  a  promise  to  deltver  an 
abstract  commencing  only  at  a  late  peiiod. 

It  is  not  necessary,  in  this  ease,  to  determine  whe- 
ther the  plea  of  neat  asnmipnt  amonnts  to  a  denial 
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•f  the  oonaidentum  stated  in  the  dedsTBtion,  as  well 
u  the  defendant's  promise;  for  this  ^ea  does  not  deny 
the  condderation  stated,  and  therefon  does  not,  in 
that  reject,  amount  to  non  assumpsit.  It  adds  some- 
tiiing,  whieitj  whether  it  be  part  of  the  conuderation, 
oz  be  something  coUateral,  is  a  condition  preoedent  to 
ttie  plaintiff's  right  to  reeoTer. 

im  these  grounds  we  think  that  the  plea  is  good, 
and  onr  judgment  mast  be  for  the  defendant. 

Tba  sewmd  eonnt,  wluch  is  denamd  to,  wu  given 
vp  on  tile  aignment;  and,  therefore,  on  that  also  Uie 
defendant  is  entitled  to  jadgment— -Jk^TomnI  ^  d»- 

A  writ  of  emr  hftving  been  hronght  upon  this  judg- 
nient>  a  rule  waa  SBbsequentlr  obtained  oaUing  upon 
the  plaintiff  to  shew  cause  why  the  allowanoe  of  the 
writ  of  error  herein  should  not  be  set  asid^  unless  the 
pihuntiff  would  undertake  to  confine  the  proceedings  in 
«rror  to  the  firdt  oount  of  the  deolaration,  and  the  thurd 

Slea  to  that  count;  or  why  the  second  connt,  and  all 
lie  prooeedings  thenon,Bnonld  not  beatmdc-oatof  the 
isoord.   In  ^sttr  Two,  fUay  8), 

ffiUet  shewed  cause>^The  plakitiff  now  wishes  to 
fim>poit  the  saoond  count.  The  circumafatnce  of  the 
oonnael  £}r  the  plaintiff  ' having  giren  up  the  second 
count  on  the  aiigunifint  in  .this  court  is  no  release  «f 
flETors.  In  ^orruM  t.  Gnte,  (6  T.  B.  MO).  Lowl 
Seoyou  soul,  *Tlu  mar*  cirounstAhee'of  the  plaintiff 
3wt  aigniog  the  tiuM  in  th«  Exoheqaor  Qummt'  iahy 
no  means  oancinTe Aoonaant  to  oimfeas  judgment 
OB  tsraiB,  not  inclndiag  thn  fearm  >of  not  bringing  a  writ 
nf^nor,  does  not  Imply  a  consent  not  to  bring  a  writ  of 
omr.  (Fr«br^if(>fMr4SW.Bl«^780).  Ifawrit 
itf  error  is  fdrobus^  the  psi^er  course  is  to  move-to 
quash  U. 

SoaUl,  oont>a.^If  eounael  nvea  op  a  point  at  Niri 
Prius,  he  cannot  afterwards  be  neard  to  insist  upon  it 
1b  Bwo.  {Erle^  J.— The  praotioe  is  othervidse.  I  re- 
member a  case  in  wluch  a  point  was  given  up  by  counsel 
at  Nisi  Frius,  and  afterwards  be  said  he  vws  better  io" 
fiumed,  and  flie  Court  granted  a  rule  nisi  upon'  it. 

XhemareonuBUonof  oouaoelteaigueapoint  would  not 
lie  eonduiiva.  3]here  waaaoasein  the  House  of  Lards, 
Ib  which  the.  Hots*  iBOpmlainod  that  the  point  .via 
taken  ihoie  fiKtbefinttiBM,  b«ttbo Bouse. heavd it 
Btvartlieless*. .  '19^AAnan>' J.— party  ma^  be  oosi- 
tfdend  to  have  abandoiiad  a  oouat  if  ha  does  net  «ine 
it;  and  yetthei*  is  no  Tulenf-pMotice  that  itihalTbe 
itnickoat,3 

Paitbson,  J.t — The  Court  has  no  power  to  toAke  the 
jrokabaalnte.  We  ham  bright  to  depciTe  a  fttnty  of 
anrbenefitJie  au<derl»B  frun*  wxk  oi  earor. 

WiaBiiasiC'-aBd..BBE%  >JJ.i,.oeiiBBtted.  — iitfi  dit- 


*  See  OmpMl  v.  Campiett  (7  CL  &  Hn.  166,  IM)  ind 
Xav  V.  3fartbMa,(^  CI  ft  tb.  345,  261). 
T  Lord  Desmsni-C.  3.,  Was  tbteW  on  acooimt  trf  illnen. 

1t  WnnoN  n.  ^ooDBniDOi.— Mich.  TnWi  Nov.  9, 1MB. 

^  Ltase  btfwm  W,W.  and  t.  S.,  indorttd on u prior Im^ 
httwttn  A*  fatR*  PurHta,  rtHtine,  that,  i*  (AtuidtrgUon 
fffSioneg  laid  wt  itpm-fAe  Premt«ei  by  W.  W.,  C.  B.  kad 

.  mgreed  to  pay  a  fkrther  Bmt,  U  va*  witntntd,  that,  fa 
CouiSeratton  if  ike  Bent  merved  by  the  u^kbt-wiOtn 
'Ade»imrt,  mtd  of  the  OMtianU,  Pravinn,  and  Ayr^' 
wnte  Hitttht  fonlafM^  aarf  bAM  m  CbwiiferaMBa  itf  fht 
^vA#r  jftufbf  flcnf,  'tif.  If*.  tiKiittd  to  C  8t  MS'A^Mifsie 
^  tkt  Smbiu  tffika  Arw  fmiM  by  the  wttMn-«>tW«i 
Jtirfisftws.  mii)»li  teOU  Prmntaaa,  OntnamiM,  aW  Aynt- 
aunM  tfitreia  eoatfofae^  yMdimg^tlu  Rmd,  in  ■AddHm^^ta 
tko  XetU  rmtned  by  iho  torn  Indemimt)t.-~~Btld,  thet  ihe 
oHymal  did  mat  rgfviM  «a  addiium^l  Stamp  mtt 

Jmeumt^  the  Zeau  tndorMd  ujn»  it,  and  thaiihtiM- 
dantd  Zmm  rUd  ml  remin  a  arogretriM  Duty,  wWtim 
am.  55  Om.  S,  v.  184.  fidtrdvlf,  Bart  J,  *<  /Jwd?' 


TRINITY  TERU. 
HusitL  V.  Cole.— JIC^Sl 
Declaration  ^ated  tia  W.  vat  mddui  to  Plait 
andtiattiu  Oonudmitiou  ikat  fisiafff anU 
PojfmmU  from  JO^vndant^  ami  wmJd  matt  < 


la  flie  above  aulluu  there  was  abo  fli  hsoi  tHt,  *)i 
tbe  phinttf  bad  deUmefl  ni>  |>osKi^  of  flie 
■tf^in -entwine  at  tbe  expiration  of  the  tem.  On  ttebftl 
fore  Pollock,  C.  B.,  at  the  Surrey  Snmtner  Auucs,  n  1 
it  appeared,  that,  bj  iadeature  of  lease,  dated  the  3i4JI 
ai7,  1829,  which  waa  iodoraed  on  the  leue  of  tW  litbj 
1826,  betweea  Willifun  Woodbridge,  the  tessor  nuoed  ii 
withia- written  indwiture  gf  lease,  of  the  ooe  part,  lod  CI 
Stevens,  the  lessee  named  in  the  iodentnra,  of  tl4 
part ;  reciting,  that  the  said  William  Woodbrid|e, 
within -writ ten  indenture  of  lease,  bearing  date  tlw  1S4' 
1926,  had  demised  unto  the  said  Charles  Stnai  ftr 
soage,  mflls,  &c.  in  the  withra-writtes  Sndenhnt 
from  4ie  24th  Jane,  1826,  for  tweo^-ont  ftm,  4l 
rest  of' 4201.,  wB«aU»<aB  brilM  «M~ 
'  ee  ts  ineBtid>wd,  «ad>ahoisaa»st>B 
sees,  and  apvemontB  in  the  umeiaaaariMb 
SideratioQ  of  monerlaid  out  npoit||HfBj|Mol'>* 
M'nodbridge,  the  said  Charles  Stevens  h»i  apecd 
fiirtber  rent  of  26/.,  as  and  by  way  of  an  aidid^ 
•nd  in  respect  of  the  fuoo^  expeoded  bjr  the  j 

Ki!ttf428?.'r^n3  wteSfoitteh  hi*^ 

■nd  of  the  covenants,  provisoes,  aiid  agreetaaitj 
tained,  and  also  in  consideration  of  tlie  fiirtiwr 
t5/.,  the  said  William  Woodbridgi:  demised  totlw 
Stevens  the  measunge,  milts,  S;c.  granted  and 
within- written  indentareof  lease -to  the  vid 
hom  thoSftth  Deoenber  laatt  -Ibr  theiseniai 
tten  to  cotne  udmcspircd'Of  the  adlllw 
years,  so  fa^  the  aitluB^rittcn  ;iailnHol¥ 
iraatBd,  Mbjet^  nevertltelees  to  tha  «on»il 
iMg*^,  j^niH  miJ.ipi^inn^i.  in:  all  caoMCU,  as  vers 
■od  by  tb«  Hne  indentare,  li^iog  and  tiajiof  'iif  n 
rent  of  25/.,  in  addition  to  J^  .sajd  rent  uf  4201. » 
aiiil  made  ]i;iyuble  by  the  wKliiil- written  iQdeot»l|.. 
■igument  of  the  lease  of  the  'iWh  Jalf,  ISJt. 

cbuia  steieni;  to  fly j^iifrarf  JjHWtbg.m  ' 

was  finS()nM  on'  At!  wcblM  Afe  fif  ffie  el^fu 

agreement  Vtwcen  (he  parties  upon  wl>ich  fc'ir 
brought  was  nlso  indorsed.     The  B'rerfll  to*««i!»'ll 
proper  stamps,  with  reference  to  themselves:  bntit*** 
tended  fur  the  defendant,  that  the  lea.^  of  the  Sri 
1829,  ought  to  have  been  itueped  with  k  progMOitM 

twnw^tt  wis.iini»iwiH  vfm^'Vaef^  P**^ 
jadge  ommueA,lta<#>«Hm> 

ind  a  verdict  wwilin^M  1^,  In  tkAi^J 

Uichaelmas  Tdwlt  ,  r  ^  . 

I  Skee,  Serjt.,  moved  for  a  rule  nisi,  on  fl«.F?>wJf 
others)  tliifct  the  second  lease  Lad  been  '^^fOf^}^ 
evidence.— In  Veal  v.  JS'ichoUs  (}>1oo.  3llt>**8l» 
ttiat  an  additional  stamp  wis  rei^ired  In  I et^fclSeM 
referred  to  by  an  agreement,  thongifa'StneUfl 
rf^er  it  was  execoted.  [HeaboHled  IRc*e»r».  . 
P.  359).]    [Erie,  J.— The  Stamp  Act,  »«eo.  3.e. 
dule.  Part  I,  "  Deed,"  impofieg  a  dnty  inrwpOrtof''^™* 
«r  indorsetl"  upon,  and  matter  "annexed"  to,«a(|f«*l 
BatiniopeclafMiMtRwaatMfmdtb  ■tt<a*».* 
k  ■oSiHii      SMS  wt  .aa.faiwnljl  J  ia4ssM<i 
eMataJMteaJBit^  iBfetnMMia  apn«Uih#A  Mfl 
Tba>ta«*  attUr  first  IsaAastaiMsadacadialBAiai 
^reftewea.   [CWirM^.  J.^-rOaM  StMOp  dMMa 
dsafwintipdiBatranMBtisbi  eristfas-iai  jnjwwe? 
in^Aantat  or  aapfl^aOoD  U  taade.}'  Af  tomn* 
a]ease,itte«4flas*  MUMSed  M  WMUliar  iariiwat 
ftfp^J.— Anevtion  saws  to  nitrt»tM«*pM 
ofvtfttar.   j^fc4»»a«."ytf  en,"  wiptlsims  «e  ■» 
akrasai  An  tens  f«andasBa"  -stast  msb  ea  thi  )« 

fTMAnamJ.— 8appoaa-4hs  BMr^M 
A  eabedaUnfcrred  to  fa«  deedj  asd'  iaUoMts  ke 
rwiiUaiw«siaM>eriafe4oat<"**Tb»tfwMAAJl^  «r 
diainstft»^lwdSWtfc>iSiSldefc<riassai^Wa 

*  Not.  3.  hefbre  Lord  Denaiaa,  C.  J.,  CMBfi,  ^ 
nan,  and  Srh,  JJ. 
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irnm,  hmiaa  Datt  Sfc^  end  jmjwHng  to  mmde 
JM4&>aw  dtfv'ir         <a  IT.  Air  /Mc^  Z>9- 
fhAtt  mnmteed  Plumtiii  iktnof,  TktGmaimitM 

imr kmiMf  mmt»i  1»  tuea*  PMUmntfivm  me,  *ul 
HmtitBmnikad  im»  proftr^ammdedl^ 

MaittRm  stated  tliat  J.  W^SbinMn  ma  in- 
I  to  the  pUntiffii,  and  that,  in  consideration  that 
at  {be  special  mstance  and  request  of  the 
.  wcmld  agree  to  accept  payment  from  tb«  de- 
ij  iastalnntB,  and  vroiud  execute  an  in- 
,  boiiiig  date  oa        and  purportiBg  to  be 
lit«MB  £e^  rdawribing  tfae-  pa>ti«a,l  aed  thu^ 
m^ui  J,  WUfclnaoB  hi»  d^it^  ibe  d*. 
tbr  MymAt  Ikenaf.  Jurtmamit. 
^Mad^^vMlMt  -pMaMnk  tm  that 
4w  pttSattA  WMoM'tlMlBdMtofik 
M«sed  im&iiw(Hi  frtai  tkb  mU-  M. 
TMutimfdti  seeonflj,  ffaM  Hn  ^Mb^ 
oMiatlB  the  iudenttm,  and  tet«aM  to  Wll- 
''^*  is  fai  the  dtelaratton  mehtioned.  On 
Bolfe,  B.,  at  the  Spring  Atelzee  ^X  Li- 
WAt  tt)«  goarantie  uid' indenture  of  release 
hat  tb«  latter,  -beiiif  <in«il&aieDtIy 
■ot  be  receirad  m  evidence.  Xlu  ^laia> 
MiW'apon'tbeMinntu,  wbjcb.waaawned 
the  dajF'befiiM -41m>  esanatiaD- of  the 
i)ii«ififiBwso->^In  <aanidtaaUoB  «f  y^mr 
itad^lo'  Meeff 'wrpmflirt  -fitenr  me,  and 
bf  Meii«h«  nleand  «»  J.  WiUdiMm 
MfMMMtfe'^ftc  'If  wm^omMhUM  fiir  «M 

MMd  eerfadtt  'MTtie^  Was  n«t  Jbnved.  For 
ttB<  #n  appUcaSon  i»»  nad6  40  'thtf  Jud^ 
fttlK^iiaiion,  t^  atrikinff  oat  the  deacnp- 
M  partiea  ■  to  the  tiidentaM.    It  was  ob- 
v^defendaat,  tW.  thai  amendneot  would 
MmtiaB'  n^ailj  devmittble  because  it 
aCdsriay^dMibe  th^deadr-  Xbft-leanied 
'  I'fiw-aAeildiMtat  to  ba'^ade^  nmrnnBg 
dtfn*Bt  Wineve' W  enfeat-'B  HeBauttt-tf 
tMWMtf'  ftsmMaUe  in^voMe^ 

ktfitapAlnMt^  'W  r^' fcr'tinjj^ 'TWitHi}' An 
bnic  OhH  the  MiettiAtteat'  oAght'  mt  to 
Mmada,  A  Taidict  was  entered^ fth'  thbialKlfl- 
A«m  'Vl«li,  -»iia'  ftr  m  deftndib£  on  the 
,Ih:9fe^>^u  fiW  Tena^  (Aprn  st^^ 
~ inaried,«^r%t)gJy»o^  new^  trial,  on 
.  J  » itiMW»«Moili^T-rwrtr  tfte  judge  hafl  no 


■toia«ddMDiiakittiarorU'ik.  '^SU.iS6.0ea.,8» 
,  IM%«Miv  **>SdledsW^i.  Ja^^lrM^nJWia. 
»M  MILIUM  the  MwlnM-mB  oskieatoraBd  uobv 
^10^  thaarigfan^lMv  ihe  acMnatMCnriMi'me 
'HaSrvM  it  wMifai  Oe  daaliKito^ iartWMrt 
lMw«t<head  ''^Bifciilall/'  I 

y  A.  Wifimd  the  jodgnsnt  of  tbeCHtiM«iiAsr 
.  or  olter  pbinto.  bb  Loeddhip  praanded«M.«nMi 
>MohjBetiant»*eadiaiHibUky  o« 


■MltMMM^  tfaM  MiB»{  nor  is  tfar  stMy  en 
M IMB  ■ftand  br  tbe  seaDBa  taM»  bMaaiB4|.iBBM 
N^«nHei  to,  mwrVialkaw«  ■Hhin  ihii  ■iiaii> 
'»ipAai»'U«M^  «,  IMv  asbMMsyfMf 


*  8«  JMMsdT.  Small,  (7  B.  ft  C.  390). 


3  &  4  Wm.  4,  c.  42.  It  la  ooniiflteiit  with  the  proof 
that  the  desenption  of  the  deed  in  the  dedanticai  is 
true,  and  therefiwe  there  Ib  ntt  nriuoe.  Secondly,  hj 
the  amendment,  the  dedamtion  became  so  genenf  ai  to 
be  demurrable.  The  statemoit  In  which  the  amendment 
was  made  was  not  of  inducement,  but  ai  couaderation ; 
and  it  is  the  duty  of  the  party  relying  upon  a  deed  to 
give  such  a  deeeriptlon  of  it  that  the  opposite  par^ 
may  know  what  he  is  to  plead  to.  (  The  Matter,  SfC, 
of  Feltmakeri  Company  r.  Dacit,  1  B.  &  P.  98). 
r£^2e,  J.,  referred  to  Bain  t.  Cooper^  (6  Uee.  8c  W. 
701  )■]  Thiidly,  the  evidenoe  lUd  not  support  the  de- 
claration aftm-  the  amendment  waa  made.  The  guA- 
mniiB'Stated  a  past  «OBridsHitiiiiii,  whmaa  the  declara- 
tfavetatedas  the  <omidimttpn  •  deai  to-ba- «Eemt«d 
alafvtoM  time. 

Tb>  Oavsr  giaataA'a-xila  idiL 

ghwiwuwtfw  shmiiil  cMMSi»~(fh».amewdmewfc  was 
vightlrauida:  it-dii aot Mndag *a ilniimiriim opito 
■♦pMial  d— uisaii  ThaHm-pneWtnLlaaafenqofatta 
htaac^latetal  Mnnant  as-ia  Ibadlnatiaii'Of  an  hMtni* 
ment  nptm  which  th»  action  ialnoanit.  In^  Com^  DiCt 
'^nsadnr,'*  a  6i^.it  iasaii,  *^  an  aipiombi^  In  ooa- 
tidemtioA  that  he  wonM  cTe— haWme,  fcm,per 
qwB»baa«aidK.,  it  ia  not  nffiniantta  Mgr  that  W  exa- 
ented  the  Indeatnm  afomrid,  bntthaiheoughitoibaw 
tkad  he-  weeuted  aocb  an  indentnae  pet  qvam  bar- 
oanis.,"  &e.  In  Wibmr.  WoMmtt,  C6JIL  &.S.3a), 
Lud  EUaabenn^  said^  <^^M},  •^Tha  aUssatien  is, 
that  the  fow  dstnised  by  indebtn>« ;  wUokimpartB  that 
they  -damiasd  by  an  opMBttn  iBdentme,  and  this  im- 
pliaabothaasallnsaaddeUTencbuntlw  fbw."  Itwn 
eaaogh  for  tbe.danndant,  in  irlnaning,  ta  gr*e  the pra- 
(dsa  traTeme,  nUeh  pNta  anmrth^  In  issae.  [He 
cited  r<yAr  T.  iV'eedliM^  (2  Trant  278,292U  The 
<k^  iraa U  the  |iuiiwltn  ef ■«  third  par^^  and  the  d»- 
ftadant  oeHld  hwanaaaassita  ib. 

J,  Hm^imwm,  cantnb»Tb»4hjae&of  net.  U  of  atait 
a^-i  Wia4>  ft  48yUto*nwa»aBMii^nrt  to  illij  iwm 
^akk/tbe  neecMry  avidenae, 

.  Lstd'  DaaiuB^  C  J^In  Bmtf  v.  Blofgf-  (an%  p. 
les^  wamliaaed  toen(w^a.nanaaU,.tf  tbegronndanpaii 
which  the  lis  nil  ml  ill  1 1  liiussiw  ii|iiniiiHji  iliimiiiiahlfi.  In 
oanaa^uenee«f  tlM'aBBBBdmentv  wenout  pofaitad  eoftat 
tiu  tauL  tbie  caMy  fthe>  poini  beiag  vtaarwd^  we 
mast  take- oi-tbattbepaitkM  ^pieed  that  thaia  ahaaU 
haw  nsttsniLif  the  judge  ona^  not  ta'haTa^admd  tto 
amaadmsnfct  I  think  that  tiatowaaa.Taiianoeya»4  that 
tha.jndgahad  »a|gbt:to4nnend>itf«Mb:tlut^  whan  «te 
am«idment  Is  made,  the  declanti<m  li  not  i^mlaU^  ^ 


Piansovt        aba  tUnh  thalf  thaf  I 
not  maketfae-diolwialiananecially  fln—mlJa.  Whm 
wa  read  the-dadamtio%^ianMM*dtthe.atotoaMnt  of 

the  consideration  ia  not  a  deaorip^m  hi  an  indent— 
KBig  Axe<tmedjJ>ttt  o^  an  tndentanta  be  esacnted  oft  n 
nitore  time.  Th^  ison^en^Kin  fyx  tha  gvMantle  it 
entirely  Aitnre~«gi  indenfaie  whiofa , ia  in.  pmqieata. 
By  the  hynothesiiv  llkdentnre  was  not  in  v^amm» 
and  therefore  It  Wat  mit  noadbld  to  dooriba  tha  par 
ties  to  it.  >   I  « 

CoLSiunq^  J.,  eoncBrred. 

J,— L  am  of  opinion  that  Chen  waa  a  varittiOB 
In.  this  ease  between  tha  decl»ia|Aon  and  the  jnoof. 
[Bis.I«iidshjp  nad  the.docanM!nt'aa^0ati.out  in  the  da- 
«|ai«tiiw»]  Xh»dQauinonieFO<U»wdp  in  atotii^  thnln- 
dantan.lMT«ii  asibthftflnadai/*fiirnu^ii«  tabaijla" 
Lna  nC  wiiwiaii  a)i»  thaAth*  — undinan*— ■  pn^triy 
aa4t^  Whm  tlwaseaaJ,  in toWinn  enian  iiialwBif, 
atotaa  mave  ibm-'oppmm  in>th»&atanMBwt, that  Ian 
vsrianee,  wl^  -mif  bo  aaMDded>  bTaMhing  on*  tile 
adtfltfenal  natter.  Here  oansMuitiM  statod  tbt 
the  guarsntffr  1%  **if  yon  wlU  icAmto  by  indentaaa^ 
and  then  the  averment  ia,  that  the  plaintiff  earaentod 
the  indntni^  and  thereby  Mlaaaad  tha  party.  It  la 
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no  ground  of  ^>eirial  demurrer  that  the  deelaratkm 
does  not  name  the  other  parties  to  th»  {ndenturv,  it 
being  wholly  immaterbl  totheconriderationthat  there 
mre  other  partiee^  Aufa  /or  noMHft  dmkmytd, 

SITTINGS  IN  BANC  APTEH  TRINITT  TERM. 

Dob  d.  Marbjott,  Clerk^  e.  The  Muitiuis  of  Hkbt- 
Foiu}.r-«/un0  21. 

Lond  as  Parcel 
th6  Ol^ffor  Defendant  a  Boob  describing  th^  Lancu 
sulijMt  to  7iti«r,  and  a  Map     *A«  QlAe^  wre  pro- 
duced fy  an  Attam^  and  SoUator  vka  had  6em  tm~ 
picked  fyJ.f  thepreoeding  JBeelort  tsto  wof  al/u  OmMr 
<^tke  Advowaomt  tocoIiMttk*  Swm,  emd4fftmm'dk  to 
i^thoAdowmn,   Jlie  Bo»kwmgiunt»himfartim 
fonur  Pwpoiey  tie  Map  tfilft  a  Vima  to  tke  Sale, 
Tke  Btir  and  tio  Etocatan    J*  aaOioiilMd  kin  to 
prodmg  Mom.   7^  AJimmmm  «w  totd  to  who 
nadoresented  the  Lessor  of  the  Piam^t^Heldi  thot 
the  Map  mu  mot  a  prtBUegedjOammmmeatim;  and  ^ 
Erie,  J.f  that ^  it  was,  the  Privilege  hadhommuMd, 
Held,  also,  bg  Lord  Denmant  C  Jit  thai  ^  Book  vas 
wot «  pnnueged  Cmmmieatiiem. 
EieetHKot  to  recover  a  plece  of  land-  in  the  oonnty  of 
Snffcdk.   On  the  trial,  before  Maule^  J.>  At  the  Stammer 
Afirizee  for  Suffolk,  in  1849,  ita^p«H<ed  that  the  Ineov 
of  the  ^intHF  elanned  a  pi«ee  ot  landi  as  Mrcel  of  the 
glebe.  Tor  Uw  defendant,  ni  O«lflr  to  shew  that  tbe  piece 
of  land  inqncstionwaahot'infeel'oftheglebe.&book 
deacribing  the  laafc  In  UiejMriA  subject  to  timis -and 
a  map  or  plan  containing  an  account  of  Uie  gIebe4uidB 
belonging  to  the  rectory,  wen  m>odnoed  by  as  attoni^ 
and  solicitor  naMed  Wood,  ^lo  staled  that  he  had 
been  employed  br  Hr.  Jeffenan^  the  former -ovner  of 
the  advowaon  and  Tecteref  'the  p>iishj4o  ooUettt  the 
tithes,  and  that,  for  thst'pnrpotw;  Mr.  Jefbrson  had 
fiiTen  him  the  book  in  question  \  that  In  tt808  ICr. 
Jefferson,  having  an  inlention  to  s^the  advowsoa, 
nve  him  the  map  or  plan,  wltti  a  vi«>i  to^  the  sale  bfK. 
The  adrOwaott  waS'sold  to  Allen,  who -presented  the 
lessor  of  the  plaintiff  to  the  rectory.  An  anthority  to 
produce  the  book  and  the  itiap  at  the  trial  bad  been 
given  by  the  heir  and  the  exeontora  of  Hri  Jcfi^rson. 
It  was  objected,  for  the  lesser  of  the'  plaintiff^  that  these 
doennKBts  were  prtvUM[ed  oommvmoAtdoiu,  and  tiieM- 
Ibre  not  admiaSm.  The  learhed  ju^ge  beM  that  tbey 
««re iaadrnhBihlet  andthe'jatygavo'ATjirdhit-fortiie 
lessor  of  the  plaifrtiff.  In  the  follovring  lUdiadmaa 
Temi,(Nov.^.  '  '  ■  '  ■  • 

ifft^  jlHdfrMM  obtained 'amlrnlst'lbr  a neW'tAA, 
Oti  the  ground  if  {the  improper  reje«tion>t>f  avldehoe, 
azvd  that  the  verditft  was  against  the  evidewie; 

Prtndetgatt,  fhtttiti  ahd  Silli  now  showed  canse.^^ 
S^tst,  If  the  heir  only  was  Interested  in-tKe  docnraanta 
In 'question,  hh  authority  to  tarodaeelthtfonwould  be 
sufffoient ;  add  if  the  ezeeUttn>4ied  tfae^eneVBl  ptopertV 
them,  the  authority  of  the  exeeutcnr  wodld  oe  ««m- 
cient:  but  Jefferaon  was  rector  of  the  pariA,  and  the 
documents  conoenied  his  tightt  a«  rectbv  onty.  \0ot9- 
Hdge,  J.— Why  did  they  not  concern  hi*  rights  as  owner 
of  the  adVowBon  ?  The  documents  weie  111  the  hands  of 
a  petson  renresoMng  the  nOiiireh,  tttd  tberefcre  the  au^ 
wority  of  the  ordinary  would  be  aiab  nquislte  for  Hatt 
]^Toduction.  Secondly,  Wood  twetvtdtnedoenibeBtsIn 
oonftdence  A«m  JefiF^ison^  Aoi  aa  %ttom0y,and  tfpen 
the  sale  of  the  advowaon  he  beoame  the  attorney  for 
the  purchaser,  as  &r-  M  r^jards  these  doeantents,  and 
theinbn  ctfDid  *ot  produce  thenr  for  tiie  porpase  of 
^rejtidicing  the  Interests  of  the  ieasor'of  the  pl^ntiff. 
It  IB  the  same  atf  if  Jefferson  had  verbally  stated  to 
Wood  what  apt>eared  on  tht  map:  that  would  bean 
admission  in  confidence,  and  could  not  operate  to  re- 
duce the  Intnest  of  the  owner  of  the  advowson  aa  long 
•a  it  xcmdiMd  a  omnmnnicatlon  betwan  cUat  and 


nicatiosi^Mcbrtire'cUent  makeritD'liii  ' 
the  pwpou' of  proftssumat  ssbiaiitoaM 

jeot  of  ni»ylgiits<^d  liabilitiesMior  it  it 
any  judicial  ptOceeding  in  fartienlar  dioeld  kui 
commenced  or  oontetaplsted ;  it  iseiMNigliif  tke 
in  hand,  like  eVeiy  otner  biiman  trannctioo, 

Iiofisihility  become  the  subject  of  judicial  ii 
(( Ireenleaf  on  Evidence,  s.  24')  i.  (i'l  i'mwJ:  v.  lltal 
2  It.  &  n.  4 ;  Doc  d.  Stu.Uard  v.  Harm,  5  C.  P.« 
Tiiu'<n-  V.  J}f<i>:ihw,  .3  Binp.  N.  C.  236;  lJ'>ei.SH 
V.  '^ralou,  2  Adol.  ..V  KH.  171 ;  Wkea^  v.  Wiiiv 
Alec.  *S;  W.  .'>3.'l ;  llfx  v.  Upper  Boddmakm,  8 
R.  732).    In  yuroMondy.  A«^/*(,(aiUe.*tW, 
AldarwM,  >'Bi^'>aH^L^paaOT)^^IBt«UBtii 
eorreltttivb'WitIk  itkatwIiMi  gomaBitfae 
risdictitm  of  the  OOnrto  ovu^ attonriao^  ai 
Ex  parte  AHhin,  -(4  Bi'dbAdd.'Mh  baadM 
the  coinmiinication'-maJe  leli^-toai'^  ' 
cuiiiiected  with  thocm^eynentas 
character  formed  the  jjpound  of  the  com 
is  IirivileRed  from  disclosure."    In  f  iii;H 
(PhiH.GH?),  Lord  Lyndhurst  lieM,  that  as 
not  at  liiierty  to  disclose  what  had  passed  ' 
tions  wliich  he  had  hmi,  eithtT  with  the  ci 
aijfiit  of  the  client,  ivhitive  tu  the  amouiit 
din^'  to  bt'  reserved  upon  tiie  sale  of  an 
lu'  liiid  heon  coiicoriied  for  liim,  Or  ti 
connected  witli  such  sale.    The  mouth 
IB  shut  for  ever.    (  BuUer,  J.,  in  Wi 
T.  R.  753,  759).    The  privilege  can  onhi! 
the  client  himselfi  (Greenleaif  on  Evioene^ 
and  not  by  himyun^as  the  privilege  is  for  U 
only,    (Koscoe  on  Evidence,  p.  12f,  cittof 
More,  R.  &  M.  390)    Neitlwr  tlie  iieir  nor 
cntor,  nor  both  together,  can  withdraw  ilic  ^'-'^^ 
the  mouth  of  the  attorney,  and  h>'  so  .i' 
rctvciEjK'ctiva  effect  to  the  coiiimunicatioii,  QQi' 
bhewn  that  an  interest  has  descended  to 
chirations  against  interest  are  admissible  Kiinst 
jiiTsons,  on  tht'  ground,  that,  at  the  tini-.  J  r 
tiuin,  they  iilFcct  tlie  inturest  of  the  \'>s'}  ' 
tliL-ni;  hut  tlK're  is  no  presumption  in  avuor 
truth  of  confidential  comumnicalioDS,  Ibtunlj 
who  can  waive  the  privilMe  is  the  person  intai 
tjiflt  vhicli  IB  t<rU  affiS^Tby  it.  [(^^jj 
tne  adrowapn  was  eOld  with  a  covenant  for  qia«< 
ment,  the  heir  or  executor,  nilght'bfi  liable  uwo 
BO  interested  in  it.]    The  lessor  of  the  pWiiOT 

firesentee  of  the  benefice,  and  had  no  power  of 
ing  the  production  of  these  documents.  The  f 
the  advowson  would  he  the  proper  pewon  to 
consent  to  their  production  :  the  tithes  would 
as  part  of  the  advowson,  and  therefore  the  nt^j 
hook  would  both  go  to  the  Sendee. 

Biggs  Andrews,  JFjl^/to^  attd  V Jf«W 
■vvcre  not  lieard.  '  '  '  ' 

Lord  DKN.\rAN-,  C.  J.— I  am  of  opinion  tW 
\i:ry  of  the  maii  to  tlie  attorney  was  not  s  e« 
cnunnunication,  but  a  statement  by  the  rectorS 
time  being,  of  the  extent  of  his  glebe,  under  - 
Htances'  which  make  H  aeceasibla  to  all  the 
;Where  an  attorney  is  the  agent  employed  to 
sal^,  and  he  receives  a  map  shewing  the  estenii 
property  to  be  sold,  he  Is  anthorieed  to  shew  the  n 
all  the  world.  There  was,  therefore,  no  privdeg?  i 
nature  of  the  communication,  and  the  attorney  wl 
at  the  trial  to  tell  what  the  contents  of  the  map 
The  fact  of  the  agent,  to  wiiom  tlie  map  was  W 
being  an  attorney,  does  not  make  it  pnvilefw- 
did,  most  valuable  evidence  would  bn  cxclu|.ea 
Ijeing  made  by  the  rector  aud  owner  of  the  ad'O' 
it  is  the  strongest  admission,  with  regard  to  mw 
which  can  be  conceived.  So,  also,  with 
book,  if  the  attorney  was  «q|U|«>  •*  l***^ 
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i  dums,  kvt  imply  toooUwt  ih»  tithM,  he  was  at 
F  te  itate  tipoti  vbil  footing  he  «u  enqiloycd. 
.  j/— The  fw*ion  b»  beeli  argn«d  upon 
coofidmce,  aticl  upon      gronod  of  pro^ 
'  h  lh«  iflitriawita  prodaoed.   A*  te  the  nrsL 
WiMdMaoMto  a  nde  tiM  day  after  b«  had 
Uu  map  dmm  Jeffenon,  and  ^pdsed  it  to 
xtnftirf  Diddei^  wonld  lie  bftre  nqnind  any 
[utlNrilf  fn-  M  doa^  than  &at  whUh  he  ro- 
ll If  ifft^tiieit'he  would  oot  require  aioae  maa J 
loryianafier.   Secondly,  it  ii  said,  that,  in  r»- 
book  and  nwp^  WoMibecaaiN  the  attorney 
tftmai  netox  and  owner  of  the  advowson,  bat  J. 
t-^iw  ki  that :  th«  map  waa  not  a  nunjaeitt  of 
,  wMtMnif  made  hy  the  direction  pf.ihe  then 
rliii  ownitse,  aadAe  was  not  honnd  either  in 
laMriom  to  head  it  over  to  hb  sucoeaBor:  H 
Irfehattol  id  ^ftom  vhiA  he  had  «  n«U  t« 
lUiowDpoaBieaisD^  Oardaoiaitm  uib^Uie'ad- 
l^rftfaaBap^diapaaeoof^mle.}  aftdrtbfiifr^ 
fcawM— iryto  Bay  anything  tboot  the  hook. 
[X->S|i*&m|>  waa<  given,  to  4he  httamey  afl 
iiade  if  tthe  adaraw«0Di  Jf  the  vender 
i-h^  walked  roviid  the  -bewdi  of  the 
4  kid  told  hk  atteney  what  they  war«,'and  de- 
hununanieata  thou  to  anypwMnrvtUlqg 
■AKAi^yandaasry  that  veald  dot  have  been  a  prfr 
'     naicatioB ;  aad  tfaa  attoniey  wduld  have 
(bmninBicate  that  MatemeatitO'alLthe 
itf  a  the-doDufcadlcatioa  waa  protaeted 
t^M  pinilf^  BUT  beiiraired;  ud  idthe 
udaAei  eoiMinuiMatiQin  is  48ad»  the.ex4* 
ItkvhdrnntilMoth*  pattiea  otakpetent  to 

'm  (if  Stat.  3  Ik  mil:  e:  42,' Sons  Hot 
Imu  diretud    the'  TiA^  C^mimiohfr 

i  ^  at  NUi  PHtt  hat  no  Powtr  to  ontend  -Q, 
a  Partr  eiaimt  a  Mod^,  ih9  fmu 

^^iiermrMd  to  tit         at  NM  PHat  to 
■ial  VariMcet.    '  i  j      .  . 

by  the  Aaeistant  TfthQ  CtfMniitgddner^ 
&  7  Will.  4,  c.  71^  to  try  Whether  a  inodus 
!  plaintiff  alleged,  that  there  was  a  certain 
I  |Arish,   and  that  from  time  whereof  the 
idmxa,  is  not  to  the  contruy  there  was  right 
''pij&ble  to  the  rector  of  the  said  parisb  for  thb 
j;  -,bj  the  occupiers  of  the  sud  lands,  Within 
j^jiitwt,  OD  St.  Andrew's  day  in  eveiy  Vear; '  br  aa 
:  18  lawfully  demandedfthe  sum  of  11.  2j.  lidi, 
pecks  of  oats ;  the  sum  of  it.  ii.  ltd.  being 
liUMyftble  for  and  In  lieu  of,' and  in'futlsatls- 
of,  ul  predial  tithes  issuing  and  arlsihg  flfom 
«  the  sMd  lands,  except  only  the  corh  Utheis 
ad  iriring  from  and  oat  of  the  add  farm  dalled 
oiuei  ;*  ud  the  said  three  pecks  6f  oatB  beltig  so 
i  pt;ible  for  and  in  Ueu  of,  and  In  full  satlnne- 
^,  the  ndd  com  tithes  issuing  and  arldng  ft^iii 
Btcrthenid  farm.'*   On  the  trial,  before  EAe;3., 
I  StuQmer  Asmzes  at  Uverpool,  in  1848,  a  terrier 
1  produced  by  the  rector,  proved  that  the  sum 
^•  H^  was  paid  in  lieu  of  all  the  predial  tithes 
i^whoU  distnct,  including  Backhoases  farm,  and 
t  tiiree  pecks  of  oats  was  an  ancient  preacription 
able  only  by  the  occupier  of^that  farm. 
00  was  made  on  behalf  of  the  plaintiff  to 
'  te  uaend  the  statement  in  the  Issue  to  fit  the 
judge  ordued  the  amendment  to  be  made, 
adcd  atatenunt  waa  aa  IoIIowb:—"  And  that 
whereof  &c.  Uiere  was  of  right  paid  and 
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pajraUe  to  the  reeior  oi  the  said  parish  for  the  time 
bein^,  by  thf  oecnpiera  the  anid  lands,  within  such 
difltrtct,  on  St.  Andrew's  day  in  every  year,  or  as  soon 
after  as  lawAiIly  detqaaded,  the  earn  of  l/.2«.l4(f.,and 
bjf  the  occupier  of  the  said  farm  three  pecks  of  oats ;  the 
sum  of  lA  2^  l\d,  being  so  paid  and  payable  for  and  in 
lieu  of,  and  m  full  BatisTaction  of,  all  pradial  tithes  issu- 
ing Uid  Biiflng  fr&ax  and  out  of  ^e  said  lands;  and  the 
ta$d  three  peace  o/oalte  being  an  ancient  preteription  in 
corn  calfca*peeJiheta-n,*  pegfoile  for  md  in  reepect  of  the 
aaid  fann."  A  verdiet  waa  given  for  the  plmntiff, 
leave  being  Reserved  to  m6ve  to  enter  a  verdict  for 
the  deiwidant.  In  the  folkiriag  Mi.iii««Jiwa  Tom, 
(Nor.  7), 

Knomtea  moved  for  «  mle  nisi  aooordiogly. — The 
judge 'he*  >*e  power  to  amend  an  issue  direoted  under 
8Uti6Ae7  Will.4,c.  71.  (jB^ttiM  v.  AifciNnMM,  ante^ 
p;  dao  ibond  Imr  a  rale  ntsl  for  a  n«ir  trial, 

on  the  groftnd  of  iniidii«otioii»-and  Af  Uw  wdiflt  heiDg 
SgAlntt  fAe  eviduwe.  \ 

'  Tbb  C«imv  granted  a  Yola  luai  on  tba  fixit  ant  third 
gnmndi  only.  '  ^  . 

In  ibis  term,  (Jurie  20),  > 

Martm,  B.  James,  and  Unthm»is  ebewed  catise.— 
First,  ^e  Mgc  had  power  tu  auieml.  Sect.  2.3  of  stat. 
8  Ss  4''WiU.4^c,4^  whleli  i--> 't  romediul  act,  gives  that 
power  to  "amy  oeurt,  of  record  holding  uUa  in  civil 
aotion^  eo4  any  judge  tittinj^  at  Nisi  nius."  The 
Tithe  GoBunutation  Act,  0  .'v  7  Will.  4,  c.  71,  directs, 
by  aeets.'45and  46,  tbat,aii  actiuri  slialL  1ie  Lrouglit,  to 
be  conuaenced  hy  writ,  aii<l  coiitinut.'(I,  like  any  other 
abtiati,  until*  vvrdkt  is^-ivui;  and  gives  pou-cr  to  a 
jndge-te tottle thejaausJii  cu>-t3  of  a  f'omal  difference 
betfwedn  the  partiea.  [Pattes'm,  J.— In  Thorpe  v.  PUno^ 
den,  in  'error,  (3  .GxohfdO!?).  it  was  inuoh  di^ussea 
whethtf  an  i«tte  dei!  th«  Tiibe  jCoiromatatian  Aet 
wa*  an  axAidn  or  not.l'>Tbe  reaatma  there  given  for 
h«Idiiig"thftt  DO  writ  «f  error  would  He  are  not  appoute 
toahew  that  It  U  not  a  civil -Mtion,  within  stat,  3  &  d 
Will,  dk  c.  dS.  The,  power  an^ndin^,  under  sect.  23, 
itmoM  entensive  than  the  pow«r  of  giving  judgment, 
accord iztg  to. the  ri^t  avd  .tjustioe  of  the  o^,  under 
seot.24.  [CWerM^,J.'— The  £4tdteeotion  depends  apon 
th* Bdrdv and  iti  hntted  to  "all  -tucli  cases  of  variance'" 
aa  are-provided  for  hy  itb  Tiic  ]iuwer  givon  umKr  (ioct. 
24  ift  only  Sl^Uory.te  wbat  the  jiiil^c  might  have 
d«As  vnd^sect.  iZ\  if, he  does  H'lt  think  iiroper  lo  act 
under  scot  e&  he  may  act  uiuler  sect.  24,  and  tlie  Court 
mariNaolaaifhehad.aoted  uDderfi9^bcSd.}„{JD,,ifepi9l 
v.  ffvidiineon  (ante,  p.  iOO)  it  was  he)4  .thai  8^;^ 
did  not  apply  fb  an  iaitte  naderthe  Tithe  CommataUoa 
Act,:  beeanaeiihe  Convtmanqt  able; to  give  judgmn^ 
accordingtethfcnght  of  the.case;  hntsecLSSis  numf 
extenaivef  than  aeet.  24.  The  poi|iwr  of  settlii^  an  issue 
under  elat.  6  &  7  !WiU«4t  o.  71,  must  he  taken  with  re- 
forence  to  the  -  power -of  asiending,  under  stat.  3  &  4 
WilL4,  c:4a.  iSrh,iI.+-In  Ifeiiley  v.  Tlie  Corporatioti  of 
■l^nne,  (6  IBing.lOQ)^  wht  r'-  ii  veniict  wiis  taken  hy  coa- 
atnt  tm  two^eotunte^  the  Ctturt,  on  the  a^icatiou  «^  iho 
pl^intifl^  amended  the  postea,  h^  snteri^g  thepqstoa<si 
one^  to  rwhich  the  evtdenee  applied,  although  the  judge 
wbopi^ded  at  the:  trial  Reclined  to  interfere.  The 
■qoestion  is^  whether  o«e  pipty  csn  apfdy  to  the  judge 
to  ammd  in  some  formal  maitei',  according  to  the  sub- 
stantial  agreement  between  the  partic*.-  Patteson,  J. 
•-ThfBrflettiing  af  the  iMiiftibejEw»trtaL  and>tbe  anendr 
ment  «t  the  tnal,-ai!«  not  ad  Idanu  The  aettling  of  the 
isane  has  bm  more  to  do  with  stat.  3  &  4  Will, 4^  c.  42, 
than  an  amendmoit  of  the  pleading  hy^jud^e.}  Tbb 
isane  is  not  ait  appeal  from  the  deoision  of  the  Tithe  Com- 
mitaeoiier,  but  as  to  Uie  claima  made  before  bim,  which 
either  party  is  entitled  to  appeal  against.  (Parke,  B., 
in  2%<JSbr;o/.SMlR/Wdv.2Mar,12Mee.&W.414, 
^1).  Secondly,  the  amendment  was  propeiiy  made. 
The  ohjoetkm,  tut  it  niseo  «  diffinnu  qwstifm  from 
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that  arisiag  on  the  fwta  fonnd  hj  tha  Anistsnt  Tith« 
CommiiBioBert  hegs  Uh  qaestion,  bectaae  seot.  83  of 
Btat.  3  &  4  Will.  ^  c  oaly  allows  the  amendment 
to  be  made  in  a  matter  "sot  material  to  the  merits  of 
the  case,  and  by  whieb  the  opposite  party  cannot  hare 
been  prejudiced  in  the  conduct  of  hia  aetlra^**  &o.  In 
Bromt  iTafcAAMm  (ante,  p.ldO  )  tiu  amendmant  wu 
Bot  in  a  formd  mattor,  [They  dted  2  Ehigle  on 
Tithes,  p.  224;  (2  Eag.  &  Yoa.  23); 

JoMt  r.  CarriHffUity  (3  Eag.  &  Yob.  1131);  After  t. 
Lord  Graves,  (Id.  1180,  IIM);  ^otlw  Semll,n  Rubs. 
S39);  "De  Hodo  Decimandi,"  13  Co.  fiS;  2  Eagle  on 
Tithes,  p.  183,  oitmg  Ptweef  t.  BenM,  (3  Eag.  &  Yon. 
705),  to  shew  what  coaita  of  equity  Iutb  oonrfdered  s 
mate  rial  rananoe.] 

Jima  2t. — Joteph  Addiaatmi  Jf«fMi^,oontra.'— Slrat. 
Beets.  23  and  24of  stat.  3  &  4  Will.  4,  c.  42,  contemplated 
an  ordinaireiTil  action.  This  i8inthenatnn(tfan  ap- 
peal from  uieawwd  of  the  Tithe  Commiesionen.  There 
ore  essential  differences  between  an  ordinwy  action  and 
•n  inne  «nder  the  Tithe  ConHnutation  Aefr:  in  the 
latter  there  is  no  indgwent,  and  the  costs  ave  at  tb»  dis- 
cntion  of  tiw  ABttstantTiUie  Commiariener.  In  JTiek 
T.  OoUM  (1  D.  &  L.  237)  SI  was  heU,  theft  an  kmo 
tain  the  Tithe  GonanutatloB  Aet  waa  net  vkhin  ib» 
HUne  mles  of  practice  as  oenmion  aotlons  ok  law,  either 
lurto  ooetser  as  to  jndginent  as  in  case  of  Donsoit.  It 
was  decided,  m  BrMm  t.  Svtthimmy  (ante,  p.  390), 
fhattbe24lhaectioKof  s(al.  3ft4Wm.4,  c.42,  did 
Bot apply;  uad  thereftjw  seot.  23^  whteh  is  bonnd  np 
"With  sect.  24,  by  the  Introdnotery  words  in  it,  does  not. 
Seoondly,  Hm  amendment  H  robrtantialj  not  formal. 
The  question  is,  whtther  the  .^edie  aaampttoB  BttUied 
in  the  iaeae  exists. 

Lord  Dbniuk,  C.  J. — It  is  nnneceesary  to  hear  the 
■econd  point  further  disoussed.'  I  have  a  Mrong-  wish 
that  there  should  be  the  power  of  amending  oentended 
Sot,  because  there  nia^  m  cases  in  which  some  formal 
amaikdnMBtvight  he  «eq«B«t6  to  oanry  ont-the  Mtee- 
ment  betwen  the  pavtfea.  But  tU»  u  twfv  £fi«rait 
from  on  erdinaiy  actioft:  St  'ii  ah  fme  agteed  upon  be-' 
tween  th«  parliefl^uut  tf  they  go  diown  totiial  ttpwa  that, 
I  think  that  alone  lunt  be  tried;  dthenrfse  a  wide  door 
TriU  be  opened  to  a^pfieaHbrn  furameildtnentvuid  to 
doubts  as  to  the  propviet^  of  mi^ag  them.  By  did- 
tSkntbur  the  flRttmdmeAt  ^  ftis  ease  no  pemanenil  in- 
jury is  ame^lweaoBe  tfaalaadoi#t(er«aygo  again  before 
the  Ilihe  Oaomd&iamri  abd  have  the  eawmom  cot>- 
xecUy  stated: 

pAttweaa,  J.— It  la'  not'  denied  that  aa  lame  -mder 
tbe  TiOie  Comnntetiani  Aet.liaa  cbte*  of  tha  cli^ 
4BButaaeaB  of  aa  artjoif,  such,  as  aia  M^Mdraace  tmn^ 
Altered,  which  is  remitted  ^  Wbtl  49,  UBfil  the  ver- 
diot  is  8^¥ea,  theugn  there  Is  no  joigmei^  Bat 
the  qoemMi  ia*  wmUietv  wliere  a  juo^  vt  'ttw  Goatt. 
Im  aetUbdf  tba  lama  wftSi  fin  agreeneiift  of  the  paa- 
Mm^  thws  b  any  antKoriiy  aAaraavda  te-amentf  at 
Kill  BrlvK  I  thiBk,  ihat  wbMj  ttie  parttto  bstei^gMed 
vpon  an  imte,  ot  aa  Item  has  bee!!i  setUed  by  a  Jndjp 
or  the  Court,  the  jadjn  at  Kiai2*rivsfaaane>nf«r  to 
«nend  befor»  t^e>  irial^ '  much '  lees  has  ha  tlutt  foytf^ 
aftnr  the  evidenee  Iub  be6n  giveb.  Therefore  it  ii  not 
tuoeastty  te  detennitte  whetlwr  tha  smeodkneat  waa 
'proper;  though  I  da  noi.detfbtaiu^h  abovt  that,  be- 
cause it  aften  'the  natiEi4  of  the  imdufi:  as  It  originally 
atood,  it  was  a  district  aaoclttB;aa  aDMade^Ut'ivaa  Boua- 
tiiiag  eora^unded.     _ . 

CoLRBiDfiK,  J. — I  would  lather  jmund  my  jjf' 
an  the  fi»t  pobt,  ink  tUt  i  Si  4  Will.  4*  o. 
not  apply , to  jm  awia.  wMar  stat.'  6  J&t7  WilJL4^  a.  71. 
It  is  opviQiu-that  a  tithe  ifao^  was  no^  in  the  contam- 
plaUon  of  tha  li^^ulature  whan,  it  passed  tjte  earlier 
atatnt^  and  aeeoroiaglT  the  lehttne  prepared  by  it  in 
fka  S3vd  and  24th  serosa  eeald  aotin  all  respects  be 
ap^Uadtoaoekaaima.  It  b  adnOtfted  that  tha  jart 


of  ttaest^eme  eoBti^nedintheStthMitiaDaiuQl 
to  a  titiw  lame,  becBuae  the  verfielof  the  jvrji 
final  and  concludre^and theCouithssnopowa 
But  the  23rd  and  24ih  seetlom  ieambi  mu 
•cheme;  and,Ubeii%  admitted  that  eoepartof  it 
f4»ply,  it  is  somewhat  strtwg  to  say  that  ^  otl 
may.  There  are  other  good  icama;  ttun|fa  ti 
ceedbu  :  has  SDBU  of  tha  iioalitiw  a  cirfl  wtia 
nototMEB.  ThapartleaataiaadiffiweDtpa^tia] 
and  after  the  trbl,  from  that  hi  wUch  the  pi 
a  ciril  action  are.  The  &an  of  the  haae 
upon  between  the  partiest  or,  !f  they  t 
there  b  a  remedy  by  ^oing  before  a  judn;  _ 
party  b  ^eaatisned  with  nis  dedaoo,  be  luj 
opinion  of  tJic  Court.  Further,  the  psitiN 
to  produce  to  eaeh  oth»,  before  the  trill, 
deeds,  terriers,  maps,  and  sarrs^  irhkh 
ten  in  lewd  to  wttieh  a  vananoe  is  n 
artee»  and  tl^  gires  the  partiea 
they  hare  not  in  an  anMnary  aettoa.  Thi 
eloo  in  a  dHEbrent  atnatlon  after  tbs  ti^ 
and  the  ufUowte  runedy  by  writ  of  on 
these  censl^ratianeL  k  am  of  o^ntoi  QaK 
Nbi  Ftlufr  ha  liot  tha  power  fg  aUsriiv 
the  Tithe  Coamiatetien  AeC 

Ebks,  J.— I  think  H  waHBi nhOa  te 
exticmdy  conreitfeiittitBfc  the  nilet  of 
be  adwted  so  as  to  aaeartain  the  i 
speedily,  and  at  l^e  kast  poedble  expon. 
4saue  io  tttb  ease  are^  whether  there  wM 
dttstrfct,  and  whether  that  distnet  was  i  . 
tithe  in  kind,  by  a  nwnay  payment  and  tba* 
com.  Asauming  that  tiie  par^  nmst  U 
strictly  to  the  proof  of  the  Isme  aa  fnmr 
worthy  of  consideration^  whether  it  wraM 
rable  to  isbMa  the  Iteoe  in  Tsrioiu  w 
eTidjeuee  -which  may  be  given*;  and 
the  caaitlies  go  before  the  jiidife  or  coiirl 
not  T>a' reserve^  to  fhaju^  at  Jm 
such  variances  aa  the  Cour(  of  Cbanco^I 
nftmd  to,  haacon^deroS  ipimateriflI.~Jn 

\     BAH-  COtJtT.— tiiuwTiifc 

in  tf^puu  sJlotild 

btn  tuiaintt  th$  Ogker  e/tts.&awtl  *f* 

■ 'Tift  iwh  »  fttetWfnguWit  Ihe^totorfW 
Cottrt  tff  BfedfifrdWr  fo-m*  M^i* ° 
tfhofeia  ad  ilBsii^  ccrtnnimi5%|^J»'IW^ 
a  canae  of  jP^v^    Gunt^.  The  *W»wi« 

U^Pain^  was  *.mamJ»r.of  a  mitm  hf^m 

diJy  iwollBd  nnaar.  tbe.j6.&.rWat^*«» 

da&QdMBt^.Ganatt,.  waa*.tnrtasi» 

aettstyj'  Among  ^  salsa  was  eas,  ■ 
aU  jMttsM  in  &pute  beaefiueedto  tM  <f  ba 

iff^  jnitioBa  of  tthc  peace,  aeecadbg  to  0»P^ 

the  lOG«o.4,  owM,B.2r.  I** 
Aimntes  Aat  had  arisen,  Payne  wiUu&fwww 
defy,  and  then  laried  apl«nt  in  the  c«ftjrd 
haaiaae><riifcliwaanndg««:  ThejP^^"; 

*  SwaaM^aH^iJliatov(tt>^^ 
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M  kad  ao Jorwfivtioii  to  vntertra  ttw  nutter,  »- 
tobwtae  flnnt;  vAempon  £ha  prwent  volt 
ilMnotif  igshwt  ^riiicli 

'  Stmdm  now  (Jan.  19)  ArmA  «a«8&r~Thcn 
k  u  doabt  that  a  men  tgrenDsnt  or  ooveaant  to 
vi)ddw>t«ut  fbeConrt  of  itsjniiBdbtioi).  The 
TWhs  v.  OUnioei  (8  T.  R.  199)  and 
.  Kni^  (8  T.  ft.  Ui).  tnenUoDed  oca  moving 
nle,  do  oat  apply.   Hera  th*  juriadlction 
■t»  w  Ukm  away  by  the  serenl  acts  of  Parlia- 
i^I^iif  to  Bstten  of  Hua  kind.   The  6  &  7 
c  32,  aAerieeittDg  that  eertun  teildiiiff  aocie- 
Wn  eataUidwd,  and  that  it  iraa  expedient  to 
nn^nMnt  to  the  mme,  hj  met,  4  eoacta,  ^at 
ptofiwau  of  tb«  10  Oao.  ^  c.  «6»  and  the  4  &  6 
"  lofinrMftemiiiearaiqrvtrttbQnof  may 
'  to  Ae  pnpon  of  any  bm^t  bmldmsr 
vd  to  the  fnniriv,  cnttfymn  inn^u^,  and 
tte  idei  thesaof,  ahall  ccxtdia  and  apply  to 
-^knldiD;  aoci«tieS|  and  ihe  Tolas  Aeieof^  in 
e  mm  nasAer  aa  if  the  pnmnoDa  of  the 
MbeeaQiezvmexpTefldyTo-eDaDM.  Bytbe 
jiie  *  of      fotnrtr  <ct  it  ia  provided,  that  pia- 
lie  ioad«>  by  one  or  mon  rules  of  eroy  m- 
ed  under  ihact  act,  far  Teferance  of  matten 
saoh  af  ibe  ^asticei  of  1^  fcace  as  miqr  be 
emmty,  or  to  aibitratois  to  be  i^pdnted 
'--te  pointed  <mt.   The  28tfa  eoctlont  pro- 
of reference  to  jnstioes,  where  the  rales 
[  comae  b«iiig«dopted.   In  a  case  arising 
i  Geo.  4^  .c  92y  nfatating  saving^  banJo, 
irttontaiDed  aimilgr  pocoTuion^ii-was  btid, 
«v  mode  of  proeeeffinff,  fai  cnes  of  di^ote^ 
ma&n ;  ana  ^balL  where  Che  object  tad  ia.- 
at  Matoto  inanifcsilT  reqqimd  it,  words  that 
lo  to  pereAmve  omj  shoi^  be  oonatmed  as 
\  iid  should  bare  the  eflfect  tff  onstimr  the 
tterjoriadicfion;  (CW»pT.ftmJi»y,8Bing. 
wAjKt  being,  that,  m  such  small  mattert,  ex- 
Ion  miont  be  avoided.   l!%is  would  apply 
case  of  bnildhig  societies,  when  (he  same 

■  cflriemplated.    It  m  trae,  that  in  CWWfl  v. 

■  p  Brefi.  Rep.  4Hf^t  was  hdd,  that  an  ac- 
to  naitrtl^Bed  fcgc  VFnsn  of.jines  due  to 
,%t  the  Ttiles  tli^  did  ilM  ii^ke  it  nnpe- 

i-  r     n  ifi,  1  ,,  ,,\  1_ 


tmein 


UttoWaeo.4,&M,«&ki^  ttiatwNvlikM  than 
~^*«aiV0f  iteToks  arfeMraddh  sodetr,  to 

iiiiqalndV  ««  ac^  spwi^lDgwheNierartAv- 
ttarlq  dbpn  te  betweea  any  tiA  flocfcty,  or  aav 
thm and  aaf  indirUlnd  memlMr  tiuoeor, 
i'aoooantor-ati7ra«flMr,-4dw8  be  aiade 
'ijoadaca  of  toe  peahen       set  in  and 
'imoh  eodi^^ay  be  (bnaed,  or  to  ar- 
_,.  ,.-  .      to.aM>aet*lii<^^ilhef  dfreeted,  Ac. 
^gff  y'tfaB  Mpatoj^eat  of  aARntoM,  tad  tbe 

*.^^Ms,  ?«ihet..if  br  ibeniH'tf«Ar  aMh  uolety 
VanttorW  ^sto*  as'rf(ireiH,.im  be 
^  ^    thi,  MMOf it  ^  ^  aw     IwW  ftw 
■  SS?    ^nplijiijf  p&fg  Qwde  to  aita     aoj  m- 
jyw*  to  con^  with  Ae  xolea  of  rach' society,  ^ 

CBBiUitAidlbfeiiaade,to  appeairlttW  trueand 
'M  anaad  h  (iMitaM ;' and  iniDk  Us  «r  %er  M- 
'  «,  b  dcAmU  IbSitdry  «iMhf  lAA  >«af,  otfDktb  bk- 

^•f^lwtow'tt  i^i«dMd  to'liiM  rtwI  iiHiwtoi 
H  asMitt^  ta  the  wdaspg-lhe^aidKTiiHii, 

"^■>*  PMMa.spiaat  wtoiif  mMh  caa^Uit  afaafl 
'  "*D««a  shHl  v*  pw  »B<*  mm  ,«f ;  aioaey,  to 
**^**«<iMip«iiedV«»ckiwlk-,  tbajaludl 
l^vT"*  d»F  airard  to  th|B  amoer  becfinbefpre 
'^*»w^«ase  of  aitf  oulect  hf  oomplj  with  the 
nttntoci  appcnutea  under  Che  aOQum^  of 


istin  to  idnranattarof  iMskind  to  ailUtnltion.  The 
UthMctionoftbe  9  &  10  Viot.  o.  27,  if  inatrietne«it 
can  be  mHA  to  tipjlj  to  bnUdiw  Bodaoe^  'wSl  afford  an 
nndenlabl0  aumr  to  this  mppwatien,  tor  It  reqaires  all 
disputes  to  be  re&md  to  un  ngistoar,  UBless  under 
eertaia  eircunutanoes, 

SmftMa,  in  suppoii  of  the  mle^The  questiw  is, 
whether  the  coorto  of  law  have  not  a  oonourrent  juris- 
diction. CHqv T.  jStasSmy is  in  point.  ThoOourttbere 
SMd  diat  Ae  jarisdietian  of  the  snpertor  courts  could 
not  be  ousted,  unless  by  expren  words  or  by  scoesssrv 
impUcation.  The  10  Geo.  4,  o.  A6,  s.  ffi,  says,  *'  it  sfaaU 
ana  may  be  lawfol  for  any  two  justices  to  proceedtohear 
the  complaint."  This  stree  jurisdietien,  but  does  boC 
oust  this  Court  of  jurisdiction.  When  Ihia  stotnto  wis 
passed,  and  Crup  v,  JBmimiy  wes  deddcd,  (fee  ooun^ 
coorta  did  not  exist;  thne  was  no  dieap  mo<to  of  o& 
tunh^  the  •djudkntion  ef  matten  in  4iip«t^  aa  now. 
This  would  Bur^  ooDW  vitfafai.  tiw  nuanlng  of  the 
words  in  the  ^&tti  section  «f  the  9  &  10  Viet.  c.  W, 
,  all  pleas  of  petsraal  aoUoiis,'where  the  debt  da- 
man ohumed  is  not  more  than  m.**  [Srh,  J.— He 
mini  set  up  the  asiae  defenee  in  the  tnjpator  oonrta. 
Dtffendaat  says,  tiiat  "in  aU  courto  holdinf  pleas  ti 
peraoud  aclionii.  I  have  *  defuioe,  wider  Ute  10  Gee. 
4,  0.  06,  and  the  0  &  7  Will.  4,  c  SB."  The  words 
to  tbe  Sa&i  eedaocef  ths9lcloykt.  «.9£,  referto 
those  soito  within  the'jmisdietion  itf  the  snperior 
oourtaT]  The  words  an  ia  that  seeten  ssffieiently  ex- 
tcniive  to  todnde  a  eaaeJikethe  pnsanfc.  Thecassef 
Catm  V.  KmsU,  xefened  ie.  is  a  totally  dUerestvaiS. 
The  act  then  cetoned  to  bi^j^  *'all  penaltiea  iriiidk 
amount  to  M^^ra«c«diaH  be  sued  for  in  hie  H^jee^ 
courto  at  Westmfauter.**  Hen  tbe  words  are  only 
**migrhe]awftiL'' 

EuB,  J.— I  think  I  need  not  trouble  ;jrou  ftwthoff* 
I  ahall  not,  howenr,  decide  irithoat  tooking  into  the 
act.  Cvr.  «3h.  skA. 

On  a  s«hset[iHnt  day,  at  the  Sittinge  after  tenn, 
(Feb.  24),  judgment  was  deUvrnd  by 

WnwnuR,  J.,  (for  EMe,  J.)— Upon  a  rule  for  n 
mandamus  to  the  judge  of  the  oonnty  oeurt  to  proceed 
with  this  actSeo,  which  was  brooght  by  a  mmber  crf^ 
building  aooMlj^,  within  the  proTisioos  ef  the  6  &  7 
WilU  H,  c.  32,  waiMtan  offioei  ef  that  sodety,  it  wm 
eontended,  that  by  sect  *  of  Ifeat  stotnto,  iosorperating 
the  uroyistona  of  the  10  Geoh  4,  o.  M,  sib  27,  SS»  and  29, 
and  «ff  the  2Ath  ntb  of  tiiis  soeto^-^rec^^g  a  re- 
ference of  all  disputes  to  justices  «  the  peaeok  tbp 
rifi^  to  lnlnc  tiwi  aeUqn  was  taken  away  ;  and  I  am 
of  opinion  that  thiais  By  thoseMcttDne  piwlta 
is  directed  to  be  i«ade  by  the  rnlee,  specifying  whether 
disputse  Bh#U  be  refiemd  to  jnatieeeor  to  irbitratcoiL 
and  the-  deddon  upon  eoeb  i4fin«nee  .is  made  fitun. 
These  seetioni^.and  tbis.i»ile»  racrKdiQgfiff  aohei^,  nn»- 
pbf  wd  speedy  de(dn<m,Ms(mjuriscuottonof  tbeozdi- 
aaigr  tribunals.  {Oritpw.  BmbunK  ftanfT.fTtffMMi^ 
2(i.B.Bep.413).  lDO(«UUv.f«|0dMfltheactienw«B 
faeu  nuunmnaUc^  because  the  nile  there  vektiqg  to  nr 
ftreaoe  did  not  comprise  thematter  of  that  action;  bat 
ly  tbe-exeeptlon  thftTuIe'WaareoosBised.  The  9  &  19 
-Vict.  e.  9flwB*^do^n<^9P<Bmtototekesnr9y  thee0eft 
of Ihese  stotnts*  fnm  county  eourts,  «r  revive  a  power 
hringiur  actions  thore-  watch  had  jbeen  tidno  aww' 
inan  aU  conxto  g«aend\ir>  >3%e  iialc^  -tiueden^  mnft 


I'  VasrteanlWlA'fU'SwamttA.-Van.Sl. 

_   .  J0davit~i  ^  2  Will,  4,  c.  &^  ».  1  end  3. 


ran  the  Olaimaaf  himst^  u  net  necWMMy 
la-  mil  qwi  Ms  Jfm^  to  matt  m 
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Order  for  aftigtud  luue,  under  OelSji  mil,  A, 
e.lSBji.3. 

7%e  Smerift  hmhiff  t^eS  Qoodt  under  a  li.  Ta^  re- 
cehed  JYotiee  that  &ugf  were  the  Goodt  of  W.  On 
SitmmonM  for  an  Tnteripkader  Order  before  a  Judge  <^ 
Chamberif  W*s  Attomgr  appeared,  and  made  an 
Aj^davit  that  W,  woe  Ahroady  and  ufM^le  to  appear 
hmself,  or  to  maJte  a  formal  Affidavit,  andtMtt  tie 
Deponent  beUeved,from  Documetiit  in  JDeponaifs  Poa- 
sesmn,  that  the  Ooode  heUmged  to  W.  Tie  Jindae, 
thiniing  tkii  AJ^avit  inst^cieni,  putda  an  OjueTf 
under  the  \  Sfi  WO.  ^.  6%  m.%  to  har  t&e 
Claimatit. 

The  Court  ( Dittentienti,  WiUiam,  J.}  hetd,  that  ih^ 

Affidavit  toot  ai0cient,  and  made  ^eohUe  a  Muic  to,  tet 

atide  the  Ju^^  Orderi 
Sefi^,per  if{atle,tT.,thatthe  Interplea^rArid6e»  mt 

require  the  Statement  oftheHature  and  PturticvUtn  ^ 

ih»(Uaxmtobe^AjffMant, 

In  this  case,  the  jplaioUSs,  Sir  G.  W^ehster  and.  wlfe^ 
baling  recovered  judgment  againet  the  def^n^apt^  « 
lyiit  of  fi.  fa.,  iudoised  to  ^evy  580/.,  was  esecnted  ofi 
fhrniture  and  eoods  in  c  house  situate  ayFuUianiy  ifi 
the  county  of  Middlesex^  At  the  time  oi.the  acizuxe, 
Messrs.  Eickards  &  Walker,  attonjiEs  for  Henrv.  Ar- 


_     javuig  Qt)taiDe<i,  a  summons  fay 

an  interpleader  order,  Uic^ards  atbended  hefwe  Colt- 
man,  J.,  at  CbamheiB,  and  produoed  an  affidavit  awom 
t>7  Heniy  Arthur  WeVstef  befont  an  £D£li8h,|ConsHl 
at  Paris.  This  affidavit  was  olyected  to,  find  refused  hy 
the  judge,  on  the  grouiidi  thai  U  was  not  awom  Wore  a 
competent  person.  WcUards  then  an  affidavit  of 
his  belief  that  Ae  goCKts  in'  question  ttelong^  to  nry 
Arthur  Websf^^  iwd  hpt  to  the  defendant,  and  that  he^ 
Rlckards.  was  tn  possession  of  the  title-deeds  of  th$ 
house,  which  was  the  property  of  Henry  Arthur  Webr 
8ter,  who  h;i'l  left  England  in  the  autumn  of  I  !^  Hi.  leav- 
ing his  hou^c  and  furniture  in  the  care  of  I,;  .  ^.nits. 
The  Bummuiis  was  adjourned,  to  coable  Rii  in  ob- 

tain a  proper  affidavit  from  the  claimant,  bul  it  :iiiif,ired 
that  there  was  uo  authority  in  Paris,  as  llic  Ln[;lis]i 
law  requires,  to  administer  an  oath  to  a  person  .-\v^;ir- 
inp  an  affidavit  tlior^;  and  on  the  lOtli  January,  HMO, 
Aickaids  ajipoart'il  again  before  Cultman,  J.,  at  Chain- 
berSj  and  made  another  affidavit,  in  wlitch  lie  dep06e<], 
ihat,froni  Wpersin  l^is  possession,  he  believed  the  goods 
flfiized  to  hethe  prqpe^y  of  the  claimant,  apd  not  of  the 
defendant;  and  that  etrbrts  had  been  nuide,  butinef- 
fectnally,  to  obtain,  an  affidavit  from  thj^  claiuiant,  who 
was  too  anwell  to  travel  to  England.  The  lenvned 
judge,  being  of  opinion  tliat  thia  affidavit  was  insuf- 
jQCient,  made  an  order  to  bar  tlie  claimant,  under  the 
l&2WiU.4,c.58,a.^  J,  ,1,;.  , 
.  M,  Smith,  in  Hilary  ibllqyv}^  obfai})ed  a  tv^ 
calling  on  the  pluntiff?,  t^^she^  cfu^  Vbx  ibi^i.order 
ahoold  not  be  set  aside.  ,  ;  '    .     \     a  v    ■.  ■ 

Bramtoell  (Jan,  31^  shew^  qw^is.-^'thp  'affiday'ti  "rf 
Henry  Arthur  Webster,  the  «Iai^aift,  was  ^leaxly  jpr 
admissible.  Then  t}ie  &m  question  mx.  thfi  .Ccturt  is| 
nuist  the  statement  of  ih^  claim  beuue  tlw  Judgo  at 
Chambers  be  by  affidavit  ?   PoweJi  ,($  Adioi*,^ 

£11. 316)  is  an  expre^  autl^outy  that  It  must.  Sut,49 
the  absence  of  any  decision,' it,  is  cU^r^  .pn  PpnstMb 
that  thei»  must  be  on  affidavit,,  o);b«rwi>^  th^ra  wQpla 
be  no  record  of  the  claim' having  besn  madaj  and  the 
affidavit,  when  filed,  is  sncb  record,  .^cf^^mly,  this 
affidavit  was  insufficient.  tMfuU,  J.-7-The  {oliumauit 
is  only  called  on  to  state  hi^  claim,. not  to  pQQv«, 
Be  does  not  come  voluntarily  bedfore  the  judge;. he  is 
draped  to  Chambers.  Su|ipos«,  when  he  setsi  therc^ 
he  says,  "A  bill  of  sale  was  made  tpzne  of  th^  goods, 
^d  I  am  entitled  under,  it;"  is  the  judge  to,txy  thfi 
matter  on  affidavits,  ^md  hvc  hij^pf  .hia  right  to  have 


the  muaHifn  inyeitigatod  by  a  jarjX]  The 
for  ihe  daimant  to  uiew  the  booa  fidn  o(  hi> 
to  bring  an  acMon  at  ones  y  bat  if  h&Joiti  te  i 
claim  ull  caUe4o)aby  a  judo's  older,  if  the  i 
sect.  1,  "  nature  and.  particuUrs  of  his  daim," 
any  moment,  would  asy  statemsnt  sofficsl  [I 
'—I  think  it  would.  .  By  seot;  3  1m  may  be ' 
he  does  not  sppear  to  m^intun  hli  dain. 
f^rther,(aud  say  be  is  to  h^  barred  if  . he : 
his  affidavit  does,not«atufy'th«.jadge.]  ! 
nance  of  his  olais?  means  perustmg  iaiif» 
upon  ttie         to  exerviae  the  p»wcr  giveabiml 
statute. .  lii^itle,  J,^->~Stating  the  particolui 
,claimi8one:thiqgvbut  maintaining  hii  claim  tsi 
The  claimant  is  to  maiatain  tiM  dsim  of  «hi 
sUted  the  nature  andpartieoian^  accwdii^ 
yalesii  .ttfe.cbun  has  been  aa  stated,  hew 
qwq^ined,!   Uijfia  UwCourtisoC  opiakal 
stateqMut-  wvatarar  9IU  dt),  ^y  viU  jMt  > 
judge's docisron,  ThqaffidavitiaftirtlwJ 
thifhAhaA.Wwda  flWWTV  «ly  to  his 
g^^eds  belpq^  .to  .\S^ebf((er,  ^KHn  the  ,0x1 
latteE  heiiw  tha.ftufner  <of  tke  house  ia 
sei^edj.futrfrpm  diteqm^MjOf  Webrtcr'sia] 
posgpsaioa. .  And  ^nUier,  bia  bci^&th^tt' 
oJaimantVigi^  .refer»'Tto:  the  ^im^ 
fuffidavi^  ia.conwfte9t,]iviith:a:diibnti 
taings  at  the  tim«tof  theaatjnirt.^  - 
.  \Jlil.iSmHh,  in  support  of  the  luWi— Hm  fitkH 
nbioh  n^jal^M  t»  seicnres  by  «h«rifia,«na^  A" 
be  lawful  for  the  Court  to       before'tfaevt  I 
Qoui4>  ^.-party.Aiai^ng:^e'cbHQv*t>^'' 
exeroiasitha  peinr^ncQattdnaAila  the 
i#d  tha  Sni  aaetion  speaksiof  Itiw  cloiMnti 
SffiTfd  Trith.tiiu.rak.ffr  ordec  Inlhis«iit,1 
to  -ap^aaviiKiidi  at^ibi«  claisL<vai,in«w 
W^lwte^  yrboi  wa*  Ati  ^ada  hei  ^uMt  ^ 
barmdfor  notiwp#»rijig.aorcMifaabeja4i 
vXihm  bKrii^dieobe«ed  aoyiiorder  nias 

f)eaTano<^  aaanmipg  the  appeanmee  hf  tht  1 
iQ  an  appearance  withiu  the  st^ute. 
tli&satidfitii  with  the  iiaturt-  of  tha^ei 
might  Iiave  ordered  it  to  bf  atatedinltfal 
lieulai-ity.    [  JVilJ^,  C.  J.— That  ^«mld,t 
tlm  ju'iffe  tlic  jiower  at  last  of  d^MlBS  . 
claim  iiiii'le        iiisufficteat.  jlfaide,J.—\[ 

the  wordtt    veglMt  or  refute  to  comply  m' 
or  orders";  iniMt.-^  refer  to  ihe  ralsa  er 
tiowd  in.seotk  1*  ^d  4itdazs  as  ta^eorii 
MOideni  4ldaeria«  aaditliat,46aia  wc^ct  «ri 
(i«ey  «iiiih  ordett,  ha'inay,  not  asM^  be^wTed.|  i 
mpearanoe.fif  .the  attorney  vas  a  nfficisBA^ 
tha  attorittv.  tovUi  nialbe^the  claim,  ufr 
Waa^ower^mada  ciutlM-grQmid^thstl 
dwi^  |«w>lnsafficten(],  ontfaal  Wdhstsi;  the^ 
had<iliad»iwIaffidKvibO"  If' the  jndge  was 
with  the  mattei  in  Bickartb*s  affidavit  tai  tn; 
d*im,;he  mmld  not  have  granted  tiieiclunisatl 
apply  to ilbis. Court;  so  that,it'w«uldBeein,tb(i 
tion  4^  Hat  Webster  had  not  Bade  la  bp 
Xheliiiider  also  is:  bad  on  the  face  of  it,  for  it « 
«tate  that  Wdister  did  not  appearie  mtun 
(ifaffnimiv.  lf>^Af,13Me«.&W.816). 
affi^aiita  af  Riokurds  contain  a  saffidcDt  itattMH 
tb«MataHt«ndpartiadan  of  the  claim.  J 
,.     JMdirapfMand  for  the  rii6nff.-If  thuorf 
vncinded  iiiltbe  terms  of  the  rale,  the  sbenffn 
dapiived'of  ^e  protection  afforded  fain  by  the  J 
pleadet  order,  «s  die  has  been  In  poaeMon  of 
goods  ever  isioce.   [iftwfc,  J*— The  cJsiii*nt« 
penh^to  bavri  asked  the  Conrttomake  an  onw 
issue  be  directed:  to  do,  in  short,  what,  on  aw 
we:decide  the  judge  at  Chambers  ought  to  hare  a 
OreeeteelL  J^If  the  sheriff  is  prejcdioed,  be  canj 
,  fresh  interpieader  oider,  and  Nt  forth  the  ctreuuti 
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litt  bfetiktt  0te*  in  aavK  ftr  1U«  1M«  enntsg 


VbU)C.J.— Und^tiiepeciiliar  drcnmstBnces  of 
^  uiil  wi^oot  intondiw  to  eataMMi  ft  precedent, 
m^itk  (orsettiDr  omoe  tb«  order  of  my  Brother 
tbodd  be  nade'itteolate.  It  appesro  thst  the 
11*81  nnijiii^  ttt  a  fbreijfi'a  otmntiy,  fthd  taot 
f  to  tppatt  befwe  the  jade*  at  Ohambeni 
thmfor^  qipwred  ffflr'ton  to  mi^talQ 
1,'aDd  ptpdBM  tA  Biake  «■»  of  a  gtatWQWt 
ilifreUiiniBt  111  rapport  of  It,  ilu  latter  being 
I  potitutt 'tbat  h0  was  imal^  «o  waike  a  ftmnd 
The  itoiaBioii  of  tfais  Btatetlient  vas  olijeet- 
I  todurieal  pomd   ^t  H  wafl  riot  in  su^  » 
I  it  c«ild  ^  Mad.  The-  attorney-  then,  Mating 
ktcataucdeetiBMBta  in  his  poeeiMueA,  As  ab^ 
Ilk  Ms  bdief^  rwears,  that,  to  the  1>est  ctf 
^,1lrtpmd8  are  the  property  oi  the  elumait'. 
Itdoisaot  He  rnXM  mottth  of  tliepartry*  who 
el^eitftte  to  BAjrthat  Rbduidi^  affidavit  U 
k  Itmayb^  (Aat^vilderthe'^rautetkBDe^ 
ntwisls'eevld  btf  obtiiaed  \o  lay  befbre  the 
it  aikht  be  tii«"tttmeet  Ibfimnatitm 
tetiTCtt.  toMag^  tbaniM^     lAw  &«ta 
the  MatOMk-Of  th«<claiaaiit,  Itidnk 
'»  afidftvit        t»  hmne  been^eenMA  mft- 
it  on^fino  tka-^aimttit  'hbMelf;  t»'  en- 
to  wh&tbe  eottght;  The  tule,  therefbr*; 
atr  to  aet  wide  the  onter  of  G(dtt6an,  J., 
be'dniVB  up  to  try  the  right  b#- 


>^I«m  eCtheshme  eptsioU.  And;  OttA;^ 
■ty  qf  an  affidavit  at  all  i  l^e  Btatnte  does 
•  thi  olumahodid  be'stated  by  affidavit,  b«i 
•  jidgTMay  malee  aa  ordeir  calKng  aponilie 
ffgHt  -and  atato'the  natme  and  perfiouHrc  of 
>;  BiL«iider«ectain  oiroaaHtauOes^  tie  jndge 
im  hha  barred.  Aa  to  thii^  I  do  no»tilhik 
ijBdgthaa  ay  dlf&rent  wMwhM  libi  afcerlff 
Riliaat,  jponOAfc  whichob  hwwhea  ■^'AtlMt 
The  true  coBatmetien  *fifmn  Ut  me 
•ttB>-6tet,  1  empowefs  the  judge  to  ltt«k«'  an 
Fftrtte  ebimsnt  tcappcar  and  to  state  <ttte  nif- 
HfaticDlarsof  hU  euinvwhish  he  is  eltfaer  to 
ivnlinqnidi.    If  he  maintain  hig  elaim, the 
rordcr  an  iaaae  or  aoUon;  or  if  the  claioumt 
■nti^  consent^  the  jodge  ma^  dispose  of  tiie 
U  nmuQuy  hmuumt,  md6h  u»  by  sect.  2,  to 
■ItcDcIimve^  or  ihe>claliaaat  mayrelinqaiah 
■I'odl  thiDkitis.wr(Hi^  to  hold  that  benaat 
■ir  ntinqaiBhifc  by  affidavit  Then  comes  sect, 
t  <ueU,  Uut  if  -h*  shatt  not  appear,  npon  waA 
Iwki,       duty  aorred  therewith,  to  maintaiil 
llddihk  elafa%>ar4Bdl>&^eet  or  reteae  to 
'vtUiti^xiilB  «roidtf  .to  be  madesftflrapAett^ 
|-«ihaa  be  lawful  fbt-  the  jadge  to  dcelarft  h&n  t6 
■57r  baired  from  proseenting  his  claim  against 
^igiBal  defendant.  Seot.  1  {j^rea  the  jndge  no 
'  to  malu  SD  order  to  bar  it  olaiinanl ;  and'  the 
or  ordoB  nMnttoned  in  sect.  3  mean  rules  or 
I  not  ineonnstent  wiUi,  bvt  subserriant  to^  tboMi 
■■Md  by  Beet.  1.   The  only  section  confening  the 
[to  btrk  sect.  3.  and  that  applies  (inacaee  wiere 
^■^eus  BStd  does  not  reunqnish  hi>  claim)  if 
Jm>  w  reftiaes  to  comply  iriu  any  raie  me  erd« 
>me  anwarsnce.  In  Oom  case  no-  (^dajr  kala  been 
I  tstr  toe  daiman^a  appearanee.         has  not 
llo  comply  with  aay  order  ao  made.  There  baa 
>  V  Maon  epon  the^nerita  1^  an  Mtira  or  feilgaed 
by  the  judge  with  ^  eonaant  of  ths'partiea; 
iwOediimantreUnqaiahed  his  claim;  tEerefora 
iukaelihnonghtnot  to  bebazred.  ThisTiew, 
^■aiaoDnfonnity  with  both  the  letter  and  the 
^  Uh  aet,  which  was  intended  to  mbstitnto  a 
M  the  pnTioiH  tB^y  and  ei^MMiT*  pmoea  in 


Cbancfejy  by  blU  of  interpleader.  The  Legi^ture  in- 
tended, with  the  addition  of  protection  tq  the  sheriCF,  to 
leave  we  rights  of  conflicting  parties  in  as  nearly  the 
flame  state  as  they  were  tn  before  the  interpleader. 
Before  that,  the  claimant  might  bring  his  action  wlih- 
otit  bonsuttlng  anybody;  he  might  sue  out  hia  writ 
and  pursue  his  temedy  tvithont  stating  any  claim ;  and 
this,  his  rig^t  at  common  law,  It  was  not  the  object  <ii 
the  itfatufa  to  do  a«wr  with,  worat  so  ftr  aa  might  he 
bAiendal  to  defen^bnta  who  might  be  saed,  and  have 
no  interest  in  the  snbjeot-fAatter  of  the  ault.  Further 
to  qa^fr  this  right  does  not  benefit  his  opponent,  but 
must  prejudice  uie  claimant;  and  there  is  no  reason 
for  imposing  restriictionsupon  hin^  rather  than  npon 
any  other  puty.  But  it  may  bd  said,  of  what  use  b  it 
that  a  judge  should  have  power  to  make  an  order,  if  it 
may  be  ^ob^yed  ^tti  uif  unity  1  It  seems  to  me, 
that  the  clrimant'e  duty  Is  to  obe;^  the  order,  and  if  he 
dpes  not,  that  he  is  to  be  mulcted  in  costs,  but  not  that 
the  penalty  of  hu  disobedience  is  to  be  a  forfeiture  <A 
his  whole  claimi.  In.  the  i»ae  of  PoweU  v.  Lock 
Adol.  H  EU*  Slfi)  the  appticatton  was  to  Uie  full  court, 
ibd  not  tb  a  judge  at  Qiiunbera.  The  objection  wa& 
that  ther^  ,was  no  affidsrvit,  and  the  dicta  <a  the  judges 
and  ^e  qttestionf  ^nt  tttaa  i^b  be&ch  were  to  the  efleot 
Oat  t|ie  chdiii  oufbt  to  have  been  stated  on  affidavit^ 
The'  diedrion  of  the  CouW  was,,  that  the  party  shoula 
hare  time'  tc^  qiake  an  stffidatiL  atad  iuore  than  this 
th^dld  not  intend' to  deMde.  Nothing  was  said  about 
the  61aUnant  being  barred ;  otid  ^though  the  Court 
thou^t  that  there,  should  be  an  affi^aTltT  tliey  did  not 
^y  what  the  cdnsequencd  wtts  to  be  if  there  was  not 
one.  On'  the  broad  ground  that  no  aMdavit,  as  it  ap^ 
heart  to  me,  is  required,  as  a  condition  prece^nt  to  the 
cliUmant'  enforcibg  his  r^ht,  and  calling  upon  the 
judge  to  'make  one  'tb^  orders  which  under  the  Ist 
sectuA  h«  is  authorised  to  teake,  I  think  the  learned 
judge  had  no  authority  to  make  the  preunt  order,  and 
thk^  therefore,  it  should  be  rescinded.  I  do  not  enp- 
tf^  Uufth9  thottj^t  theft  ah!  affldkVit  bv  the  claimant 
bittiwlf  was  necessary,  for  if  ao,  he  Would  not  have  xe^ 
celTed  tiie  affidavit  of  Rfok&rdd,  the  attorney,  at  all. 
Alst^,  there  is'noihing  in  the  itatut^  wfiich  requires  ii^i 
claimant  himself  to  make  hial  claim  i  and,  in  very  many 
instabces,  he  knows  nothing  about  tn£  nature  aadparti- 
eul«ra  of  it. '  -Ih  the  prestet  case,  assuming  on  amdavit 
to  hare,  been  necessary,  1  think  the  claim  kas  ampl^ 
soffident.  i  am  iticUned  to  fhd  opinion,  that  any  clainu 
however  loose,  vronid  do,  however  unparticular,  but  It 
Was  not  so  here. 

GMtgwKOt  J'— I  think  that  an  affidavit.  In  thirf 
ease,  from  the  -  claimant  hinUMl^  was  -not  necessary, 
OQd  also  that  the  affidavit  of  Bl^cords  was  suffident.^ 
At  prtoen^  -Without,  however,  ple^gitig  myself  to  A 
final  opinion  upon  the  point,  I  do  aot 'concur  with  my 
Brother  Bl^nl&  ihii  no  affidavit  at  all*  was  neeeasaiy  in 
Aipportof  the  blAhB.'  I  haVfr' acted  upon  the  an^orl^ 
of  pQWfU  T.  Loci,  at  Chambers,- aUtt  certalhly  thought' 
that'  case  did  caQ  tipon  m^  to  nqnire  an  affidavit. 
The  qoeetloir  16  on  impoMant  oiiej  and  sec^utring  fur- 
tiier  con^deratioti.  In  the  present  uurtanee  it  is  enough 
tb  soy,  that,  thp  el^mant  not  beiru^in  a  position  to 
make^an  affidaiit  iiinudf,  it  was  sumclently  made  by 
amt  in  tins  countiy;  and  I  ccaiour  that  this  t(U9 
shouki  be  mode  absolute. 

Wtluuats,  3.— J  am  sorry  to  'say  that  I  have  the 
misfortune  to  difier  from  the  rest  of  the  Court;  and  it 
seems  to  me  that  we  ought  not  to  rescind  the  order  of 
my  Brother  Cdtinan,  it  baing  a  eondndon  of  his  mind 
upon  »  matter  of-flwt.  IflweresKtiidedthatherao- 
oeeded  va  tile  g^ottod  thai  the  dftimant  himself  nad 
made  DO  Bffidatlt,- 1  tbMAi  eonenr  tJuit  his  deddw 
was  erroneous;  for  I  asne  wifh  thd  rest  of  the  Court 
in  thinking  that  the  chiim  need  not  be  supported  by 
tiu  affidavit  of  the  daimont  hlmid£  But,  it  seems  to 
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m«,  th«  true  ground  wwit  which  the  learned  ^K^g* 
yvoeeeded  was^  that  toe  cl^m  wae  not  aufficienuj 
stated,  in  com^aace  with  tte  statute.  I  forbear  finun 
aay  decided  expreauon  of  my  opinion  as  to  whether  as 
andavit  is  neeeasary;  it  is  a  point  whidi  would  re- 
qaixB  farther  eonnderatiiUL  But  the  inclination  of 
my  opinion  is  in  aecordKtee  with  that  of  my  Brother 
Crceawell,  that  the  ststate  requires  an  afficnrit — that 
i%  that  the  claim  is  to  be  snmciently  stated  on  affida- 
vit^ not  tiiat  the  statute  requires  a  statement  <^  &  suffi- 
cient claim.  It  seems  to«^  ^t  it  is  for  the  ju^  to 
decide  whether  the  daim  is  suffictenUy  stated ;  and  if 
he  has  decided  that  it  ia  stated  iasufiiciently,  there  is 
no  rtaaon  for  aaying  that  he  has  deoded  wrongly.  For 
tfaaee  xeaaaBs  I  tliiak  the  nila  diauld  be  discoMg«d.r— 

SrmXGS  IN  BAKC  AFTER  HILAET  TBBM. 
184ft. 

I^eadiriif— Landlord  and  Ja«»rf— J§f&et  of  JSviOvm 
fhm  Fart  qf  PremiteB — Surrender — SaJMmcy  of 
Seplicatim  to  Plea  o/Sit^. 

Ateumpsit  ^  a  Landlord  against  Ms  Tenant,  for  uting 
the  demited  Premuea  tn  an  untenantJile  Manner. 
Second  Phot  that,  before  BreaiAy  the  Plaintiff  evicted 
&e  Ikfindant  from  Petri  of  the  Ptmiue,  whereupon 
the  Defendata  gone  w  (As  Seaidite  ta  tie  Plaintiff. '~ 

ITeld  bad,  OH  Speeiml  Ihmimv;  for  that^  although  an 
Eviction  from  Part  of  As  PrmiMes  ereatee  a  Siupen- 
»M  of  the  entire  Rent  until  the  Tenant  retnmet  i^w- 
aeseion^e  Tena»cjf  it  not  ther^  put  an  End  tOy  nor 
is  the  Tenant  dtseharged  from  the  Performanee  of  the 
Chvenants,  other  than  As  Coeenant  to  pay  Itmi, 

TTtird  Plea,  of  o  Surrender  Operation  of  Law,  that 
is  eajf^  bj/  the  D^bndant  reluituiehtng,  and  the 
PUintiff  aecepHngt  Posawien  of  tke  Pretnitu,  with 
tXe  Intention  of  puUimg  an  End  to  the  Tenancy:-— 

Heldy  om  ^pedat Demwfrer,^at  the  Plea  cSd  not  thete 
a  Surrender  Operatim  of  Lam,-  hut  that,  if  it  cUdy 
the  Piea  wis  had  as  an.  mrgumentatioe  X^ieU  of  a 
Br^uh  t^rmg  the  Tiaiantyi. 

JLFIm  tfSet-<f  stated,  that  the  Plainlif,  b^ora  and 
at  the  3%iM  of  the  Qmmeneemeni  of  the  Svit,  was  mi 
am  is  hsiOtedr  B^iaaOm^  ^that  the  Piamtiff 
was  not  mdebud,  Itodo  et  Ibimd:—' 

SOd.  m  Special  Demurrer,  that  Oe  AU^aHbm  in.  (he 
Plea  woe  weUtnuereed, 

Aammiidt.— The  first  coinil^iBf  tie  dadazatim  stated, 
tlHl^  in  eouMemtion  1^  Ui«  defendant  .had  ftecMse 
tOMmt  to  tbe  pUniiff  af  divm  |inmise&  Oe  da&nclsiii 
yxaaolBBd  the  plahili£f  to  use  the  a^d  preouBea  in  a 
ioiaikmke  and  piofer  manner  fov  and  durinar  the  con- 
tinuance of  Um  satd  tenancy.  Breach,  that  the  defend- 
asfcdid  no^  duru^  the  eoatinuance  of  tbe  Mid  tenancy, 
use  the  aud  pnmcscs  ia  a  tenantlike  and  proper  man- 
dct;  h«t,  on  tbe  contmry  thcno^  during  the  cca&ti- 
naance  of  tbe  mi  tenancy^  to  wit,  em  used  them 
in  BO  unUnaaitUke  and.  improper  a  manner,  tiutt,  by 
Mason  thereof^  Ch^  became  ana  still  ore  nunousy  &e. 
These  were  ^so  oounta  for  uas  and  oecupation,  nsooey 
paid,  and  maoey  dae  upon  an  account  staytcd.  Second 
plea  to  the  first  coun^  that  tha  plaiati^  dunsg  the 
•oatinuaDce  of  the  saiitemMy,  and  before  any  breach 
et  th«  defindaBt's  atteged  promise^  to  wit,  <m  frc,  en- 
tami  ttpoB  a  evtwn  part  ot  the  sud  dsmised  prenusa^ 
tft  wit,  &  G^ed,.  and  ejected  the  defendomt  fimn  the  poa- 
searioiL  thereof f  wbcreKpoa  fhe  defondant,  befcse  any 
hreadL  of  ^  said  premiss,  and  whilrt  he  was  so  ejected 
fnon  tbe  smd  part  of  the  demised  piemiBa^  ta  wit,  on 
in^  wbelly  qntted  and  gare  up  to  tfaa  idaintiff  tbe 
residue!  of  the  demosed  preauses,  and  the  poaaeseion 
XI. — e.  piiimtiff  bss  had  the  aadtW 


posseaaea  tbeieof  tbeace  hithwto.  Tenfiotioo.  Tk 
plea  to  the  first  count,  that  daring  thi  to^ 
and  before  ur  breaeh  of  the  deistdont's  pn^Hy 
wit,  on  &C.,  ue  said  premiaes^  and  Uu  iefoadu^ij 
torert  therell^  were  dulyswrndered  totke  pbinta 
act  and  operation  of  lav;  tbat  is  to  say,  W  dtfi 
ant  then  ^uitUng  the  sud  premites,  evoj] 
thereof  with  the  license  ana  cooaent  of  the  pWi 
and  reUnqnialuEu;  tbe  possesuen  and eqopwBta 
of  to  tba  plaii^iK,  with  the  ints^ioa  rfpattii^  n 
to  the  same  tenaaey,  and  by  the  pltiBtiff  Uun  n 
ing  such  poaeeasioD  and  en>«ym«it,  widi  Uie  uti 
of  putting  an  end  to  the  same  teaaiuy.  Yerifis 
Finh  plea  to  the  money  counts,  that  the  ^&Uti^  t 
and  at  the  time  of  tbe  comm^DCMiUDt  u  tiu  n 
and  still  is  indebted  to  the  defenduit  in  a  lu^ 
monay  for  &&,  whieh  the  defendant  ia  ned;  mi 
ing  to  set  off.   Verification.   Special  demornr  ~ 
second  plea,  on  tbe  ground,  aw>iieEtoth«ii,tl 
an  aigumantafiT*  ooaial  «  tbe  Megatien  ii 
eeusi,  Cbat  &e  defendant,  during  tht  c«  ^ 
the  t«Ban^,  used  tba  praiises  in  an 
manner,   gpecitd  dem&rrar  to  tbe  tluzd  ^ 
grounds  that  it  waa  an  ac|;BmemtaUTe  deud 
defondant,  during  tba  cuntmaaaee    XU  t«N 
the  nemiees  1a  an  untenaDtlike  manoar^.flat 
reu&r  was  not  sbcwn  to  hare  been  ig  wrU&ag; 
it  waa  ancertadn  whether  the  defeadaiit  qsut. 
on  a  surrender  by  optf  atlon  of  law,  or  oa  a 
fact.   Be^cati(m  to  the  fifth  pka,  "tlist 
teas  not  indebted  to  the  defendant,  in  iDsmuc 
coDclndii^  to  the  oountry.   Special  i»m 
to,  on  the  gFouods  that  it  neither  triTewi 
feased  nod  avoided  the  fifth  plea:  that,  if  5a" ' 
in  confoasien  and  aroidaaOTrit  was  bad  ^ 
iag  any  nrimi  foine  or  CfdmnaUe  ri^t  i>  tk 
aai,  and  for  concluding  to  the  caantiy,  lagtaj' 
Terificatiott ;  and,  if  iiU ended  as  a  tmnne,  Hi 
immaterial  imne:  that  it  took  toeaumul 
by  trsramng  osily  that  the  plaiatiff  «ai 
alleged,  instead  of  travezsing  that  he  ni, 
debted  as  dirajed:  that  it  was  a  defmtatt 
usual  couiss  of  pncedents,  and  was  ami ' 
it  did  net,  in  terms,  admit  ordeny  tbst 
indebted  to  tiie  def»dsnt  at  the  time  ot 
fifth  plea.   Joinders  in  demuixcr. 

T.Jeues,  fitr  the  pUbsUff:  „ 
Peaeoei,  {^ia,  ^Seijft,  witb  Ua),  fir  ■ 
fondant. 

The  folMac  sans  wwa  oUad>-Ontl»M 
t» tba  Mcandjmd  tbiid  mkme—Ifntleu t. Am, 

B.  Rep.  smjfftmiett  r.  JMsad;  (18  Um.' 
iSI);  Smm  T.  AUeigk,  (3  Camp.  513);  On* 

m);  iMtf  r.  Acihm,  (0  M.  &  G.  673);  nm 
Piant,  and  aotes  thsr«t«,  (1  Wms.  Ssond.  Wjy 
the  demnner  io  tbe  replicatini  to  the  finh 
l>emfy  V.  Pbwrfi,  (fi  DowL  677)?  Ji«iu» 
(11  Hee.&W.686};  6»yemer.BttneH{*Bi' 
6fi3);  Paitkfidr.Ashigt,(lQ^Kitep.  W); 
aaPleadhig,pip.Il»,12e,239.  Qnt.edt. 

The  jodgnMut  of  tbe  Court*  was,  m  FbKl^l 
Tend  by 

GDUSAjr,  J^This  was  anA^on  by  a  laafflon^ 
his  tenant,  founded  uwhk  tbe  kttei's  F"n>M|* 
deadsad  pienase^  daikig  Ae  eontimaaee  « tw  M 
in  a  tai^ke  lassBrT  The  biesch  aU^^ 
iaaioff^  coaliBvaacaaf  die  tenmcf, 
baaausedbrtbedcfoadaaita  aa  uateosadu*" 
aad  bseame  rainew  foe.  Tin  wss  sbo  a  eotut 
uss  sndocciniaftiau,  and  several  mmej  eoan^  " 
fiiai  cowt  in  tbr  dttl«a«iou  the  defendsal  pbftM 
oe«dly,  tbatfbvplabiti^  daring  tbe«iBtao««« 


n^ipsii.  MsiiTs.  wtT~^-  " 


Digitized  by 


Google 


THE  JURIST. 


639 


tad 


.,aA  Mbn  laj  Irodi,  ent«nd  faito  a  certain 
Ae  dinind  pmniaes,  to  wlt»  a  shed,  and  ejected, 
i  ant  put  eot  the  defcndant  flrom  tiie  poeseBsion 
sad  dwRttpon  the  defendant,  bmre  any 
Bid  wtdkt  90  Gocpelled,  wholly  quitted,  aban- 
'  gtnnp  to  the  plaintiff  the  leiidue  of  the 
!  pmnin,  and  the  poMenion  thereof ;  and  that 
"  ha  had  the  same,  and  poaaesBlon  thereof, 
blfterto.   To  this  plea  the  plabiUff  de- 
bisiitiw  thrt  it  amounted  oidy  to  an  ar^- 
t  deniu  of  the  all^tion  that  the  hreach  was 
'  doting  the  continoance  of  the  tenancy.  For 
int,  It  VB8  said  that  the  plea  vas  a  good 
wdnloit  and  atoidanee;  ^  thrt  vlien  the 
tntend  apcm  a  port  of  flu  premise^  and 
'  eRxlled  tile  tciunt  therebom,  the  tenant 
I  m  TeBnqaistdng  the  poMssIon  of  the 
and  ns  no  lonser  Iwnnd  to  perTorm 
he  had  entered  into.  But  we  are  of 
pnposHifui  cannot  he  snpported.  An 
idiOTd  ofa  tenant  from  part  of  Uie  de- 
oeates  a  snspeosion  of  the  entire  rent 
(Atitiiianoe  of  the  erlction,  trntH  the  tenant 
"  nsiimeB  possession.   (See  the  anthoritles 
Saona.  204,  n.  2).  Bat  (here  are  no 
boldinj:  that  the  tenancy  is  thereby  put 
fhat  the  tenant  is  discharged  from  the 
'the  corenants,  other  than  the  covenant 
'  nnt.  It  may  he  nrged  that  the  land- 
•rleted  the  tenant  from  the  poaieadon  of 
ied^sed  prwdses,  the  posseamm  of  which 
.hdocnnent  to  him  to  mter  into  the  eore- 
Wse,  and  thevefon  that  be  ought  not  any 
boMd  hy  them;  hat  it  Is  to  oe  borne  to 
In  tdfiflon  to  the  saspetunon  of  the  rent, 
m^tain  his  action  against  the  lessor 
which  it  is  to  he  presnmed  that  lie 
etion  for  any  ineonreaience  or  loss 
.  salPir.  If  ihe  eviction  from  a  part  by 
wtQ  not  diachone  the  tenant  from  tne  per- 
tfttie  eorenanta  ofius  lease,  other  than  the 
rent,  will  the  relinqniahing  the  poa- 
wnd,  and  €be  landlord  tidctog  posses- 
eflfectl   "We  think  it  will  not,  for  the 
«  art  shew  a  ^isolation  of  the  tenancy  by 
IM.  Tim  tenancy,  therefore,  conUnaea; 
fte  tenaney  eoudnn^tbs  obliffition  to 
•nnantB  eontinnes.  We  think,  therefore, 
M.  The  third  plea  allt^  a  nimnder  of 
l^jre  any  breach,  Ijy  operation  of  law, 
i^mt  qnitting  possesaon  of  the  lands  de- 
ftewnwntof  the  plaintllT,  with  the  inten- 
an  end  to  the  tenancy,  and  by  the 
Rpmw  sqch  posscBaoo,  with  the  intention 
an  end  to  the  tenancy.   It  was  cwtended, 
rf  the  ph^ti£F,  that  this  plea  was  bad,  on 
uikt  the  agreement  stated  m  the  plea  would 
tta  a  snrrender  by  iwt  and  operation  of  law, 
wjlet  furnished  no  answer  to  the  declara- 
*ndttwed  a  soiTender;  and  we  agree  that 
wtke  breach  is  admitted,  and,  !f  the  tenaney 
,  no  answer  is  riven  to  It.   If,  however,  ft 
"JKl^igreeaU^to  whatb  said  In  the  ease 
'  ^'^^jtt^       the  plea  shews  a  surrender 
flpention  of  law,  we  think  the  plea  is  bad 
demurrer,  as  amounting  only  to  an  aigu- 
^oual  that  there  was  any  breach  duriiig  the 
|<n  fifth  plea  is  a  plea  of  set-off,  and  states, 
-*  form,  that  the  plainUfi^  before  and  at  the 
"^  «mmencement  of  the  suit,  was  and  still  is 
»  the  defaodant  In  a  large  sum  of  money, 
«»0ea  thejplahitJfF,  in  his  replication,  eaya, 
IBB.**."*  ">4ebted  to  the  defendant.  In  manner 
I J^^*^  ^  defeadant's  last  plea  is  alleged.  To 
''™>aAedtiimdaBtteniRed,  on  thegnrand 


that  It  ought  to  have  all^  that  the  jMaOff  ■*  was 
not  nor  is^  indebted  to  the  defendant.  The  replicatioa 
in  this  case  deviates  from  the  nsual  Ibrm  of  pleading, 
but  it  appean  to  ns  to  he  grammaUcally  oorreet,  auA 
that  the  allegation  that  be  ''was  not  Indebted,**  la 
manner  and  nnrm,  amounts  to  a  direct  traverse  of  tiia 
matter  alleged  in  the  plea,  and  snffidently  ananren 
what  is  allwed.  The  plainUff,  Uterefor^  ia,  we  thiii^ 
entitled  to  Judgment.— Jw^pmaifj^  tktpMm^, 

COURT  OP  ADHIBALTY. 

Tbb  Sm  Hbmbt  Wemb^M^  28. 

^vukthm^t  into  th«  BagUtrywat  tlalmad, Jlrtt, t$ 
M.  Sf  Oo^  wti$r  9  ChmUrpm^  mtermt  twls  at  JUska 
b«twM»  m  Matter  and  mdwUha  Fsswof  a»- 
CHTMy  to  thm  rt«  Pajfomt  */  a  Dtbt  from  Me  SUm* 
owner;  teeorndfyf  eertain  Morigagm  of  tho  Sfmf^ 
tmStr  <m  AaJufmant  of  Frtight  ho  t^e  Mmttr  fm 
Athamm  oh  the  Skif^t  AeeomUs  mrd^t  hg  tke  Ao- 
tigtuet  of  iho  Owtur.—Beld,  that^  firat,  iko  Mmtor 
had  MO  AaHtoritg  to  hiai  hit  Oatmr  ly  tke  Ghm/ier^ 
party;  oBeondJjffOortowMiotheAteiffmtaKtuf height; 
thirdfy,  and  eomegmiUi^  the  Atttgaoee  wort  emtltled  0 
theFmtdimthe  Begittry. 

Thesmn  of  717?.  lOf.waa  in  tUaoaae  brangbtinlo  eeatt 
as  freight,  and  np<m  winch  three  parties,  Mn>owaU  & 
Sons,  the  mortgagees  of  61-64ths  ef  Ibe  dilp,  and  (he  aa> 
tignecsofthe  owner,  came  in  aaijaimants.  MDomU^ 
SoiDa,ofB[alta,  alleged,  that  in  Jnty,  1847,  they  advanoel 
eertafai  sums  of  mtntey,  at^BfoUa,  mvw  ttftlm  of  anotiier 
ship  belonging  to  the  owner  of  The  Or  Bemy  Vefc^ 
and  suhsequeotly  ohtdned  a  jv^aent  for  28S/.  1*.  7i£ 
against  him,  whitih  sum  had  nerer  been  pfdd,  and  was 
BtUl  dne,  and  that  be  had  since  become  a  bankrupt; 
and  that  after  obt^ing  the  istaaent,  and  pnvions  to 
the  owner  being  declared  a  hanxnipt.  The  Sir  Henry 
Webb  came  to  Malta,  wben  the  master,  at  the  inetanoa 
of  the  said  MDoWaU  dc  Sonsi  and  in  order  to  secure 
the  payment  of  their  aforesaia  dehL  save  them  an  ait- 
thonty  in  the  following  words :— <*  1  hereby  authorlae 
your  iendeiiog  the  brig,  Sir  Henry  Webb,  under  -my 
command,  for  a  caigo  of  meal,  to  the  Gevemmeai^ 
for  a  ssfe  port  iu  Cbeat  Britain  or  Irdand,  at  0Oii.i»r 
ten ;"  in  virtue  of  which  aothodty  tiiey  entered  Into 
a  chartarnarty  with  Clifton,  on  bAalf  of  the  liorda  cf 
tlte  AdmW^,  by  which  'tt  was  eorenaoted,  tiwt  ^ 
ship  (Aionld  receive  on  board  a  qwmttty  of  meal,  the 
property  of  the  Government,  and  deliver  the  same 
in  Ireland,  and  that  the  freight  should  be  pud  to 
STDowall  &  Sons ;  tliat  the  frnght  earned  amounted  to 
717/.  10^^  the  balance  of  which,  after  payment  of  wage% 
th^  now  claimed.  In  the  charterparty  M'Dowall 
&  Sons  were  described  as  consignees  of  the  ship.  The 
fifth  article  of  this  charterparty  provided,  that  any 
loss  or  damage  which  miaht  oe  occasioned  to  the  cargo, 
hy  the  neglect  or  misconduct  of  the  master  or  his  crew, 
should  he  made  good  by  IS'Dowall  &  Sons.  The 
mortgagees,  on  the  other  hand,  alleged,  that  the  master 
did  not  give  the  authority,  at  lSau;%,  to  M'Dowall  & 
Son^  !n  order  to  secoxe  the  payment  of  the  dehty  oC 
the  existence  of  which  be  baa  no  knowledge  till  after 
the  execntion  of  the  diarterporty:  Ihat  the  ship  was 
detained  at  Cork  in  consequence  of  legal  proceedioga 
a^nst  the  master,  on  account  of  bills  drawn  by  him  oa 
his  owner,  but  dishonoured.  In  TOvment  of  necessatiea 
snppljcd  to  the  ship  on  account  ^'ner  outward  voyi^e, 
whereupon  they  sent  an  agent  to  Cork,  who  was  in- 
formed oy  the  master  that  ne  (the  master)  had  power 
over  the  freight;  and  that  the  master  then.  In  conside- 
ration of  the  said  agent  undertaking  to  pay  the  said 
bills,  and  certain  wages  and  other  dtsbarsementB  on 
account  of  the  said  ship,  delivered  over  to  the  agent  the 
i^'s  register,  and  put  him  in  command  of  her,  fnr 
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the  purpose  of  bringing  her  to  London:  that,  accord- 
ingly, 180/.  was  adranoed  by  the  agent  at  Cork,  and  va- 
rious other  sums  were  paid  snbsequently  hy  the  mort- 
gagees on  aecount  of  wages ;  and,  in  respect  of  these 
advances  and  payiuents,  ther  snbmitted,  that,  eren  if 
M'Dowall  &  Sons  were  entitled  to  payment  out  of  the 
lieigbt,  yet  they,  the  mortgagee^  were  entitled  to  prio- 
rity of  payment  in  respect  to  uiese  sereral  advances 
80  made  by  them.  The  aarignees  of  the  owner  arerred, 
that  M*DowaU  &  Sons,  on  th^  own  shewing,  were 
only  authorised  to  tender  the  ship  for  ft-eignt,  and 
that  they  were  not  consignees  of  the  ship,  their  descrip- 
tion as  such  being  inserted  in  the  charterparty  only 
by  way  of  colonr,  and  for  the  purpose  of  making  the 
freight  payable  to  them,  in  order  to  retain  the  amount 
of  their  debt;  and  that  the  freight  was  due  to  the  owner, 
notwithstanding  the  charterparty.  In  respect  to  the 
dium  of  the  mortgagees,  they  alleged  that  the  mortga- 
gees were  not  in  possesnon  of  the  ship  when  the  wages 
were  earned ;  that  the  owner  was  worldDg  her,  and  en- 
titled to  her  earnings,  and,  consequently,  to  the  freight 
in  question. 

Jyajf/W,  for  M*Dowall  &  Sons,  contended,  that  they 
were  entitled  under  the  oharterparty,  the  master  hav- 
ing full  power,  under  the  dicumnaneea  of  the  ^p 
at  Malta,  to  bind  his  owner.  They  had  obtiuned  the 
cai^  for  the  ship ;  and  the  iifth  article  of  the  charter- 
party  shewed  that  they  incurred  risk  by  interfering  in 
the  concerns  of  the  vessel. 

ffa^^^ardf  for  the  mort^agAe.— When  the  mortgagees 
took  poBsesrion  of  the  ship,  the^  were  obliged  to  make 
several  payments  in  order  to  bring  her  to  this  country, 
and  they  have  made  other  disbursements  for  wages. 
These  constitute  liens  upon  the  freight,  and  they  have 
a  right  to  be  in  toto  out  of  tho  money  brought 
into  court. 

AddaaUf  for  the  assignees. — Nothing  could  be  more 
natural  than  Uiat  U'Dowall  &  Sons  should  endeavour 
to  secure  payment  of  thdr  demand;  but  they  could 
not  convert  a  poBonil  debt  into  a  lien  upon  the 
ship,  nor  could  the  master  bind  the  freight  in  the  man- 
ner attempted.  The  mortgagees  made  the  advances 
solely  for  the  purpose  of  ootaining  possession  of  the 
ship.  Both  pities  are  creditors,  but  they  must  come 
in  and  prove  their  debt  and  obtun  payment  with  the 
other  creditors.  At  present,  the  assignees,  representing 
the  owner,  are  alone  entitled  to  the  mnd  in  court. 

Dr.  LusHiNGTON. — The  freight,  which  is  the  subject 
of  the  present  discussion,  was  earned  bv  The  Sir  Henry 
Webb  on  her  voyage  from  Malta  to  tnis  country,  and 
it  has  been  paid  into  the  registry  of  this  court  iu  con- 
sequence of  several  notices  having  been  served  upon 
the  Accountant-General  of  her  Majesty's  Kavy.  I  ap- 
]^hend  that  I  eannot  eaiue  it  to  he  yaiA  out  agun. 
until  I  am  satisfied  at  to  nbo  Is  legally  entitled  to  ii. 
Now,  prim&  &de,  I  think  there  can  be  no  doubt  that 
tlu  asugnees  of  the  owner  of  the  ship,  who  represent 
tile  original  owner,  are  entitled  to  receive  the  freight, 
subject  of  course  to  any  liens  which  ma^  exist  as 
against  it,  and  which  were  in  suit  at  the  time  of  the 
nplication.  I  am  well  awaxe  that  complications  will 
anse  in  treating  the  matter:  but,  with  rc^rd  to  the 
principal  demands  agfUnst  this  freight,  I  do  not  per- 
ceive that  there  is  much  difficulty  in  determiningthem. 
The  first  chum  is  advanced  on  the  part  of  M'Dowall 
&  Sons.  They  were  merchants  reudent  at  Malta,  and 
they  make  a  demand  for  the  payment  of  the  balance 
of  the  freight  after  paring  oertun  charges,  to  which 
they  havo  remred  in  their  nxoeeedings.  I  apprehend 
they  mdce  that  denuuid  on  toe  gxonnd  of  the  sixth  ar- 
ttdCe  of  tho  ehaitexparly.  It  states,  that,  in  oonridexa- 
ti<m  of  the  due  fulfilment  of  all  the  forcing  article^ 
freight  for  the  cargo  shall  be  paid  to  the  said  M'Dowall 
&  &>Ds.  I  am  not  aware  that  it  has  ever  been  a  matter 
of  mudi  diacnssion,  whetiur  the  penons  named  in  the 


charterparty,  to  whom  the  fright  should  be 
have  or  have  not  an  absolute  lij^t,  in  the  fint  unts 
to  receive  it,  whoever  was  equitably  entitied  to  it. 
must,  however,  see  whether  the  charterparty 
made  under  circumstances  which  give  it  legal  nfil 
and  these  have  been  very  candidly  set  oat  by  WHk 
&  Sons  in  thoir  statement  Tbnr  aUte,  thit  t  n 
bekn^ns  to  the  seme  owner  had  been  tt  Milu  a  ] 
and  a  tuuf  before  that  time;  that  they  had  made  n 
disbnnements  on  her  aoeount,  and  that  they  ka| 
ceived  bills  which  had  been  diehonoored;  thstiai 
to  secure  the  payment  of  232/.  1*.  7d^  the  mm 
those  bills,  they  caused  this  chaitenttrtjtobifl 
and  they  allege  that  it  was  done  with  ue  oaMl 
the  master.  I  believe  it  was  made  with  bit  ttM 
The  first  question  is,  had  the  master  any  pad 
enter  into  such  a  charterparty?  It  is  pcmig 
that  the  master  is  the  agent  of  the  ownei^fl 
purpose  of  enabling  him  to  carry  on  the  trade 
the  ship  is  usually  engaged;  but  it  is  QotMjl 
to  the  master,  or  to  anybody,  to  asBome 
uiy  other  sothority  than  the  indiqieiMUidH 
sary  one  of  procnnng  a  froght  fiar  the  na^fl 
ing  to  the  ordinaiy  toms.  Hehas  no  li^  V 
to  give  creditors  resident  at  Malta  a  pnK  M 
payment,  without  the  aotiiority  of  Us  pnxtl 
have^  therefore,  no  hesitation  in  saying,  tint  fl 
consider  this  charterparty  to  have  been  6ia<|| 
adequate  authority;  and  if  the  master  hMM 
his  authority,  his  act  cannot  be  binding  oaAM 
and  unquestionably  not  upon  the  anipHiS 
owner  in  this  case.  I  am  now  proceeding  «■ 
position  that  the  master  was  cognisant  "  4fl 
tions  of  those  parties  when  be  gave  them 
enter  into  the  charterparty;  bat,  snppoeiBgS 
cognisant  of  them,  then  it  is  abuDdanuy  ckaj 
was  entered  into  by  a  gentleman  not  eme^ 
of  its  provisions.  In  ue  course  of  the 
was  said,  tiiat  the  charterparty  was  of  s  pMH 
racter,  and  that  MDowall  &  Sons  nn 
in  it;  but,  after  all,  the  only  risk  th^mj 
of  b^ng  re^udble  for  the  cmduct  MttH*B 
crew  on  board.  There  was  no  authori^^^l 
a  contract  of  that  kind.  It  has  also  Wftlfl 
the  owners  derived  some  advantage  fimWlH 
tion  of  M'Dowall  &  Sons;  but  non  censU^V 
master  might  not  have  got  a  cargo  just  as  awi^ 
without  them.  I  am  bound,  therafoie,  t«  F'^ 
against  the  claim  of  MDowall  &  Sons.  ^^^^ 
mand  against  the  freight  is  one  preferred  ^7™t 
ngees  of  the  ship.  When  the  vessel  amved at| 
they  found  her  there  under  circnmstoncte  wlj 
these  proceedings.  They  state,  that  the  nHM 
under  obligations  to  the  amount  of  64f.  4*.  3g 
on  the  agent  of  the  mortgagees  taking 
the  vessel  he  undertook  to  advance  the  amoa 
these  bills,  and  also  to  pay  certain  wages  dae  to  M 

the  master,  on  his  part,  entering  into  an  agre* 
tiiat  these  disbutsemento  should  be  repaid  oot « 
freight;  and  it  is  said,  that,  if  this  anW™ 
not  been  made,  the  vessel  might  have  bem 
Ireland.  I  do  not  think  that  there  is  snv  Admi 
Court  in  Ireland  that  would  have  detained  ttoji 
bat  that  question  does  not  now  arise.  " 
potent  for  the  master  to  aasku  the  frekht  Wien 
or  by  way  of  lien  on  the  ship.  As  aa,  tneiaa 
this  part  of  the  agreement  is  concwned,  I  mn*: 
that  It  has  been  made  without  any  soth<»"};^ 
A  more  difficult  part  of  the  case  if  with  R^^' 

^"S  counsel  fw^assigness  admitted  that  iej 

not  deny  that  the  wages  ought  to  be  pud, 
Court  left  that  part  of  tiw  case  to  be  vniigtd  bcti 

thepartiea.  ' 
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PRIVY  COUNCIL. 

tVtMl  Lord  Bbouoham,  Lord  Lakodale,  U.  R.,  The 
lUf  Bm.  SrirBBK  LcsHUHnoM,  D.  C.     Jud^  of 

JZff  Bedabd. 

Judjft»—Pr«eeimu. 
''a  i)u(rte<  m  C7ana<((>  wa$  iippidnted  Jud^e 
w  Ddtria,  hjf  Lettert-pateia  gnrnttmp  km 
M  MM*  oli«r  Ju^e$,  whoK  Gommiutons  as 
,_  wr»  ^  taMr  J>al€  thm  hU.  —Seid,  that  h« 
ltdtmdtPtteedmee, 

t  prorincial  sUtnte  of  Canada,  (34  Geo.  3,  e.  6), 
of  Qneen's  Beneh  is  erected  tb€re,  to  eonsist  of 
and  of  three  puisne  tadges,  in  each  of  &W6 
the  41  G!eo.  3,  e.  7,  the  exprearion  senior 
is  aaed.  By  the  7  Viet.  c.  15,  the  Crown 
from  remoring  the  jodges,  except  upon 
from  both  Houses  of  the  Colonial  Legislature, 
from  the  removal  to  her  Majesty  in  oonn- 
It  ms  stated  to  have  heen  tbe  practice, 
judges  of  one  district  were  aj^ointed, 
9tatiite,  by  tiie  KOTemor,  to  sit  m  Aoc  in 
^'%hey  took  thetr  seals  aecordiag  to  the 
ibrmer  eommhrfmb  u  judges  m  their 
I  not  aeconUng  ta  Ihs  date  of  the  eom< 
Ja  1896,  Elzear  Bedord  was  appointed 
the  district  of  Quebec.  Day  and  Smith 
iitf  the  district  of  Montreal,  and  their  com- 
%m  later  than  1 836.  iBy  letters-patent,  and 
Uim  ander  the  Great  Ssd  of  the  prorinoe  of 
teed  the  seth  ApHI,  1 848,  Et^ear  Bedard  was 
'  I  jutee  for  the  district  of  Montreal,  md  her 
intH  and  declared  that  ElKear  Bed^  dtonld 
tike  ruik  and  precedence  in  the  Court  of 
Batch  for  the  district  of  Montreal  next  after 
thereof,  and  httfore  the  Hon.  Charies 
-,  S(aHh  being  junior  to  Day.'  On  t^e  Ist 
,  nseuteml  oti  the  reruter  of  the  Cottrt  of 
fiirli  fcr  the  district  of  Montreal,  a  detemi- 
jndges  of  the  court,  that  iSw  majorii^  of 
,  re  of  (winion,  that  the  tank  of  a  judge 
itakai  of  his  oflftee.  It  was  not  in  the  power 
to  depriTo  him  of  lhat,  and  that  Mr.  Jns- 
Hr.  Justice  Smith,  being  the  Senior  judges 
must  rank  and  take  precedence  acoord- 
Btmdia|  the  clause  contained  in  Mr.  Jus- 
eommlsaon,  which  gntnfc  in  the  letten- 
aejn^  were  of  mini6n  was  void  and  of  no 
■  Inng  contrary  to  law.  Bedard  presented  his 
totbeQaeni,  praying  that  this  **determina- 
'tt  be  declana  void ;  ahd  her  Hsjssty  in  conn- 
I  the  petition  to  tlie  Judicial  Committee. 
^Hdtmr-Gtneral  (with  him  7A«  Attont^-Oi- 
vm  tppesred  for  Bedard.—rNotlce  had  been 
on  tbjn^  who  opposed  Bedard's  oldm,  but 
^fpwrtd  for  them.T— 'The  Crown  can  give  pre- 
>  at  pleasure,  except  so  ftr  as  it  is  cotttroIlM  by 
Hm.8,c.lO.  (1  Black.  Cora., p. 272).  "All 
of  nobili^  and  honour  are  denred  nom  the 
tWr  fountain.*'  (Id.,  p.  396;  Chit.  Pnict, 
The  Qoeen  has  certainly  a  right  to  gire  prece- 
ninSgtt  Queen's  oounsd;  beudes,  Beoiard  would 
pKwnce  sa  a  senior  judge,  independency  of  the 
»-p8tmt  (4Com.  Dig.,  p.  679: 1  Sid.,  p.  408;  Cro. 
««»4,  p.  127).  In  1806,  Mr.  JuBtiee  Bayley 
»pp^ted  a  judge  of  the  Court  of  Queen's  Bench, 
t  m  beins  remoTed  to  the  Court  of  Exchequer  in 
Rnetofik  precedence  as  cliief  puisne  baron.  Mr. 
Rw  Vinghsn  was  remored  in  1834  firom  the  Court 
Jiw'^pwr  to  the  Court  of  Common  Pleas,  and 
{'*i''*^^"K* over  Ml.  Justice  Bosanquet.  It  seems, 
■^ibomserexaleiMfl^aiidthe  case  of  Hr.  Jiu- 
VouXm.  dd 


iioe  Williams  in  1834,.  that,  oa  being  removed  from  an 
inferior  to  a  supeiiw  eoort,  no  precedence  was  given. 

Taaia  Loaosam  daoidM  to  r^oit  In  fitTour  of  Mr. 
Bedard's  chum. 


BOLLS  COURT. 

COBKK  V.  WlWIMOlT.— VWW  7  €$»d  14. 

RaiUoajf  Company — InjurKtion — Shareholder. 
A  RaUtBOjf  Cofwa^  having  htm  incorporated^  and  Im- 
ve^ed  with  JPowert  to  make  a  Railway  from  Epsom  to 
Portmouth,  a  BiUtoas  Jiled  iy  a  Shareholder,  allegmg 
■that  it  wot  the  Intention  of  Directors  and  Company 
to  mate  Pari  of  their  Line  onfy,  viz.  from  Epsom  to 
Leatherhead^  and  to  abandon  the  Rest,  and  that  it  was 
illegal  to  afml^  the  Funds  <^  the  Company  in  making 
Part  of  the  Line  only;  and  asking  for  an  Injunction 
agaiust  them.  A  Demurrer  to  this  Bill  was  overruled; 
mtd,  on  Motion  for  an  Injunction,  the  DefendantSy 
not  denying  their  Intention  to  male  the  oiow  Part  w 
their  Line  only,  were  restrained  from  e^Mng'tM 
JFimds  of  the  Company  tn  the  Oon^rvOon  of  a  RaU* 
$eay  from  Epsom  to  Leatherhead  onfyf  or  amr  oAervise 
than  for  the  Purpose  of  making  and  eomptmng  a  Rail- 
way from  ^mm  to  JPortmotoh. 

By  an  act  of  Pariiament,  puaod  in  the  9  &  10  Vict., 
intituled  "An  Act  for  making  a  Railway  from  the 
Croydon  and  Epsom  Railway,  at  Epsom,  to  the  Town 
of  Portsmouth,  to  he  called  '  The  Direct  London  and 
Fortimouth  Railway,' "  after  routing  that  the  making 
of  a  railway  from  tlie  terminus  of  the  Croydon  and 
Epsom  Railway,  at  Epsom,  in  the  county  of  Surrey,  to 
the  towns  of  Portsea  and  Portsmoutli,  would  be  of  great 
pnhlia  Ad«aBia«'~  by  ^penis?  :;n  additional  certain  and 
expeditious  means  of  communication  I>etween  the  city 
of  London  and  the  town  and  port  of  Portomouth  and  city 
of  Chichester,  and  the  intermediate  towns  and  districts; 
and  that  the  person  thveinafter  named,  together  with 
others,  were  willing,  at  their  own  expense,  to  carry  such 
uBdertakiag  into  execution;  ii  was  enacted,  thattheper- 
sons  thereinafter  named,  and  all  other  pwsMis  and  cw- 
potations  who  had  afaeady  suhseribed,  or  should  thne- 
after  snhaerilM^  to  the  nndertaking,  aim  thrir  execnton, 
adrntnistrators,  sueoessors,  and  assigns  respectirely, 
should  foe  united  into  a  company  for  the  purpose  of 
making  and  muntaining  a  railway  from  the  Grovdon 
and  Epsom  Railway,  eommenoingDy  a  junction  tn«re- 
with  in  the  parish  of  Epsom,  in  we  county  of  Surrey, 
to  the  parish  of  Portsea,  in  or  near  to  the  town  of 
Portsmouth,  in  the  county  of  Southampton,  and  with 
{vwer  works  and  conveniences  belonging  thereto,  ao- 
cording  to  the  ^roviuOns  of  the  special  act,  and  of  Uie 
acts  therein  recited  and  incorporated,  being  the  Compa- 
nies Clauses  Consolidation  Act.  1845,  tike  Lands  Clauses 
Conastidatisa  Act,  1845,  and  the  Railway  Clauses  Con- 
solidation AcL  1846;  and  for  the  purposes  in  the  said 
acts  contained,  and  for  tiie  panMses  alioresi^d,  sueh 
company  dwuld  he  incorporated  by  the  ume  of  "The  ' 
Direct  London  wd  Portsmouth  Railway  Company," 
and  by  that  name  shoaU  be  a  body  corporate,  with 
pemtnal  saecession,  and  should  ham  power  to  purchase 
and  hold  lahds  for  the  purposes  of  the  undertaking, 
within  the  restriotions  in  the  said  acts  contMned.  Ana 
after  redting  that  the  estimated  expense  of  making  the 
said  railway  was  l,460,O0M.,  it  was  enacted,  that  the 
capitid  of  the  oempany  ^ould  be  1,600,000/. ;  and  it 
was  enacted,  tliat  the  number  of  shares  into  which  the 
capital  ^ould  be  divided  should  be  30,000,  and  the 
amount  of  each  sliare  should  be  50/.  And  after  reciting 
tliat^ansand  sectionsof  the  railway,  shewing  the  lines 
and  levels  thereof,  and  also  books  of  reference  cont^- 
ing  the  names  of  the  ownen,  lessees,  and  oocnpie^^  or  re- 
puted owners,  lessees,  and  occupiere,  of  the  land  through 
which  the  same  w  intended  to  pasa^  had  been  depo- 
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dtwl  witii  the  clerin  of  the  peaee  of  I9ie  omnties  of 
Snmy,  Sdswx,  «nd  Sonthainpton,  It  wu  enacted,  that, 
8iihj«ct  to  the  pro^^Bions  in  the  said  acts  eoDtainedy  it 
should  be  lavful  for  the  taid  coinj>any  to  make  and  inain- 
tsin  the  said  railway  and  works  m  the  line  and  upon  the 
lands  delineated  on  the  said  plans  and  describea  in  the 
said  books  of  reference,  and  to  enter  upon,  take,  and 
use  such  of  the  lands  as  sheaM  he  neceaaar^  for  such 
purpose.  And  it  was  enaoted,  that  the  said  latlway 
should  commence  by  a  juncticm  with  the  Croydon  and 
Epsom  Railway,  in  the  pariah  of  Epsom,  in  the  county 
of  Surrey,  and  should  pass  through  the  f<dIowiii2  pa- 
rishes, extra-parochial  or  other  placiea,  ar  some  of  them ; 
that  18  to  say,  Epsom,  Ashstead,  Leatherhead,  &c. 
And  it  was  enacted,  that  the  rulway  should  be  com- 
pleted within  five  years  from  the  passing  of  the  special 
act,  and,  on  the  expiration  of  such  period,  the  powers 
by  tiie  special  act,  or  the  said  recited  acts,  mntea  to  the 
company  for  executing  the  railway,  or  otherwise  in  re- 
lation thereto,  should  cease  to  he  exenised,  except  as 
to  so  much  of  the  railway  as  should  then  be  completed. 
And  it  was  enacted,  that  it  should  be  lawful  tor  the 
company  to  demand  any  tolls  for  the  ase  of  the  rail- 
way, not  exceeding  the  tolls  herein  mentioned.  Ko 
period  was  prescribed  in  the  special  acts  for  the  exen»se 
of  the  company's  powers  for  the  compulsory  purchase 
ortakinc;  in  laods  for  the  purposes  of  such  act;  but,  by 
the  ImSb  Clauses  Consolidation  Act,1846,  it  is,  amongst 
other  things,  enacted,  by  clause  I2«^  that  the  powers  of 
the  promotoB  of  the  undertaking,  for  the  compulsory 
paroiaae  or  taking  of  lands  for  the  puipoees  of  the  spe- 
cial act,  shall  not  be  exercised  after  the  eviration  of 
the  prescribed  period ;  and  if  no  period  be  prescribed, 

v.*^  ^I' "  --"•'—♦''"»  nf  three  vean  bom  the  passing 
HOT  aner  viiw  cjcj^uum*.   .       _      _    i     ,  " 

of  the  ^lecial  act.  The  q««al  act  received  the  royal 
assent  on  the  26th  June,  1846,  and  aocordinc^y  the 
powers  of  the  company  for  the  compulsory  purchase  of 
fanda  for  tiie  purposes  of  their  act  would  expire  on  the 
20th  June,  18^.  The  sum  of  5/.  5«.  per  share  had  been 
called  up  in  respect  of  the  shares,  but  no  part  of  the  line 
had  been  actually  commenced,  and  the  expediency  of 
abandoning  the  lute  had  been  discuased  at  the  meetings 
of  the  shareholders;  but,  on  the  18th  May  last,  the  di- 
rectors of  the  company,  having  come  to  some  arranKe- 
meht  with  the  London  and  Brighton  Company,  by 
which  the  London  and  Portsmouth  Company  were  to 
make  the  portion  of  their  line  extending  between  Ep- 
som and  Leatherhead,  issued  an  advertisement  calling 
an  extraordinary  general  meeting  of  the  shareholders 
on  the  12th  June  following,  for  the  purpose  of  sanc- 
tioning the  Arrangement  with  the  Brighton  Company. 
The  mi  in  this  cause  was  filed  on  the  1st  June  by  the 
plainUfT,  Abraham  Cohen,  an  original  shareholder  in 
the  company,  on  b^alf  of  himedf  and  all  the  pro- 
prietors of  i^ares  in  theDirect  London  and  Fortsmohth 
Bailw^y  Company^  against  the  directors  and  the  com- 
pany, stating  certain  meetings  of  the  company  and  the 
prooeedii^  thereat,  and  alleging,  that  it  appeared  by 
the  proceedings  at  such  meetings,  and  was  ttie  fact,  that 
tiie  company  and  the  directors  thereof  had  long  since 
abandoned  all  intention  to  make,  in  pursuance  of  their 
special  act,  and  as  thereby  authorised,  a  railway  from 
the  Croydon  and  Epsom  Railway,  commencing  by  a 
junction  therewith  in  the  parish  of  Epsom,  in  the 
county  of  Surrey,  to  the  parish  of  Portsea,  in  or  near  to 
the  town  of  Portsmouth,  which  was  a  distance  of  fifty-ux 
railes,  but  that  the  directors  had  had  under  considera- 
tion a  plan  for  making  a  railway  from  the  Croydon  and 
Epsom  Rulway,  commencing  by  a  junction  tneiewUh 
in  the  paridi  of  Epsom,  and  terminaUng  at  or  near  Lea- 
therhead,  in  the  county  of  Surrey,  the  same  being  a 
distance  of  four  miles  only :  titat  tlie  company  and  di- 
rectors had  taken  no  proceedings  whatsoever  for  the 
cxerdse  of  their  eompulaoiv  powers  of  taking  or  pur- 
chwing  any  lands  iriluate  between  Leatherhead  and 


Portsmouth,  and  the  periot  wiOhi  vUdi  saeh ; 
might  be  exercised  was  so  nearly  expired,  tW  it 
become  almost,  if  not  quite,  impracticaUE  to  taltt] 
pnrchase  such  lands  between  the  tint  pliecs  m  J 
be  necessary  for  the  purpose  of  the  tinderti^ng,  a 
whole  line  were  to  oe  formed :  that  it  sppoicl 
what  took  place  at  the  last  granal  meeUng, 
plan  of  making  a  rulway  from  Epstn  to 
only  had  then  been  given  up  and  sbaadcoMdl 
directors ;  but  the  plaintiff  had  lateljr  ^oorend,  i 
fact  was,  that  the  directors  had,  race  the  bit ; 
meeting,  revived  the  aforesaid  plan,  and  thit  I 
tended  to  make  such  railway  fiRoi  Ejpsom  to  i 
head  only,  and  to  apply  the  monies  <n  the  eonp 
that  purpose;  and  that  th^  bad  entcRd  into 
rangement  with  the  London,  Brighton,  and  8c 
Railway  Company  for  the  workiiig  b;  die  _ 
tioned  company  of  such,  railway,  when  ins^t 
raent  of  certain  tolls.   The  bill  submitted  thtl 
fendants  were  not  authorised  by  their  set  tei 
railway  from  Epsom  to  Leatherhead  onlr;  soli 
make  the  same,  and  apply  the  monies  of  liiec 
to  that  purpose,  instead  of  making  the  entin 
would  be  Illegal,  and  that  such  ilkgsUtyif 
common  the  interests  of  the  pluntiff  sod  aQl 
shareholders:  and  that  Uie  said  plan  vnt  is 
being  lawfully  executed  by  the  compsinr,  ta  i 
or  sanctioned  by  the  shareholders.  loe  bill : 
forth  the  advertisement  isaued  by  the  diRctoHi 
18th  Kav;  andtti^eged,  that  the dincten  T 
on  behalf  of  the  company,  fortiiwith  to  take  i 
chase  such  lands,  dtnata  between  Epasm  uA\ 
head,  as  were  requfar«d  for  forminff  the  proftosdi 
from  Epsom  to  Leatherliead,  ana  to  enter,  uh 
the  company,  into  agnSZieBts  for  the  P""!""' 
with  the  owners  of  such  landL  and  totuew 
cee^ngs  for  effeetii^such  narohasss;  andabtl 
into  and  ngn  contracts  and  agreements  for  tlie  ] 
of  causing  the  said  proposed  milw^  bm  f ' 
LeatherbMd  to  be  made.   And  the  bill  pts; 
might  be  declared  that  it  was  not  within  tlv) 
the  company  to  make  the  proposed  railwr^*" 
to  Leatherhead  only,  and  tliat  the  funds  i 
could  not  lawfully  be  applied  for  that 
that  the  directors,  their  servants,  agents,  i 
might  be  restrained,  by  injunction,  from 
said  proposed  railway  from  Epsom  to  Lcatbe 
and  also  from  applying  any  of  the  fundsof  tlie< 
for  that  purpose ;  and  that  tiiey  might  alw  be  r 
from  takmg  or  purchasing,  on  behalf  of  the 
any  lands  for  tiie  purpose  of  making  midi  p« 
Qway ;  and  also  nom  entering,  on  behalf  efi 
pany,  into  any  agreement  for  the  purchsse  i 


into,  or  signing,  on  behalf  of  the  cainptoy,> 
tract  or  agreement  with  any  contractor  or  otorj 
or  persons  for  or  concerning  the  said  pnfct^  rt 
from  Epsom  to  Leatherhead  only,  or  the  wooutM 
or  any  portion  of  such  railway  or  w<»^_'*^' 
structed  or  executed;  and  that  the  Dirert  Loww 
Portsmouth  Railway  Company  might,  in  hke  na" 
be  restnuned  from  sanetioouigUie  aforesaid  loll^Ii:! 
ment  mentioned  in  tiie  advertiMGViiit  of  the  IStli ) 
To  this  bill  the  defendirtu  put  in  a  generel  demurre: 
want  of  e^juity,  The  plamtiff  alw  g*n  notii*  "» 
application  for  an  iiyunction  In  iht  tenns  of  the  pn 
or  the  biU.   The  demurrer  was  fint  heard. 

Malins  and  Aintf,  for  the  demurrer,  conteadfd. ' 
that  a  shareholder  eould  not  matnUin  s  nit  « 
descripUon,  It  was  within  the  authopty  giTM  " 
company  bv  their  act,  to  m^e  a  railwsy  trm 
to  Leatherllead.  This  was  part  of  theu-  <in|i»i» 
If  the  majority  of  the  aharehoMeis  agreed  b>  *aopt 
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I  Conl  hid  not  janadiettMi  to  pierait  than. 
T.lnm,  4  Mjr.  &  Cr.  249 ;  Fom  r.  HrnrM*^ 
,  m ;  Lord  T.  Tk*  Vopmer  Mmtr^  Compmnw,  2 
Vf,Mmi^y,AUH«m^\Vhm,9M),  Aatoibadoo- 
\  the  Cnut  will  inttrfcr*  whan  it  awMn  that 
6r  wUchcMiyvboiy  pw«n  to  take  lud  wan 
amihe  flamed  into  «ffiect,  it  waa  ten*  that  th« 
pewwi  of  the  eenpai^  to  take  lasd  wen 
_,  ad,  bat  It  waa  probaibla  that  the  Leffidature 
ratnidthMBpowan;  and  it  waBerenpoMUethat 
'  H^^t  be  ponhued  wi^st  the  lid  of  any 
7^we»atall.  The  doctrine  in  qneatioa  was 
OB  theeaae  of        T.      A^wnfi  CbM/  C%H»- 
mttoaed  in  the  note  to  the  ease  of  The  Mojftir  cf 
[fn  T.  P«n&«r««s  ( 1  Swanst.  244).   But  the 
ilid  ootspply  to  the  sbareb<^den  of  a  companj, 
hadowneis  oaljr — ^to  thoee  whose  property  was 
'  to  be  taken ;  and  the  doctrine  Wd  down  by 
ia  that  case  waa  Tanr  much  modified  by 
ban  in  Mm*  t.  BmuM,  (3  Hy.  &  Cr. 
■ftst  el  intcrfbriag  would  be  to  repeal  the 
amt;  h  woald  prevent  the  cwnpany  from 
tbdr  powtrs  to  make  the  railway  whldi 
iafiwe^aeeetdiD^tolho  prorisioaaoftheaet, 
Tbaie  waa  Bothiag  to  ptoTent  the  company 
~  'ifftom  tiaae  to  time,  wi^in  the  time  af- 
acty  any  particular  porUon  of  the  railway, 
■ght  be  eompelled  by  mandamoe  to  go  on 
vorln.  The  plaintiff  should  have  shewn  the 
aiMNibiUW  of  making  the  whole  railway, 
1h  MS  not  Jone.    It  wee  not  alleged  that  the 
•arid  asflnr  anj  damaee  from  the  plan  pro- 
Uh  ct^pany.    They  also  cited  the  jEoUowii^ 
Vt<  3%s&flCani  CbiMlMC  Railwmw  Compamjfy 
hESLmyfBroaUmi  r.  3%e  WkMawm 
Omma^iU  Sim.eSZ);  fVar«r,l%e  Grmmd 
Witmnrb  Campm^,  (2  R.  &  BL  470) ; 
r*  n«  Sliroptkir*  Umvn  Railway  mtd  Canal 
(13JBr.443). 
rasACUe^  for  the  bill,  said,  that  it  had  been 
kCtlmm  T.  7^  Satt«m  ComUu  Bailw^ 
'iO  BoiT.  1),  that  a  shareholder  could  main* 
this  sort.  The  cases  of /*OMT.^ar6oltftf  and 
CofferMimunf  Oompamp  meraly  extended  to 
■Cooit  woold  not  interfere  where  the  mat- 
of  waa  within  the  powen  of  the  com- 
nerer  held  that  the  Court  would  not 
h  pcemt  tha  company  from  exeeediag  their 
1*1  aoii^  acta  vfaieh  were  illegal.   The  prin- 
'Ammby  Lord  Eldon,ia  A^r  t.  ThtBtgenfft 
v«ipfli|r,  ma  eqiudly  appUcable  to  a  sbwe- 
*  ts  a  hiidownra ;  and,  ir  it  were  not  so,  were 
(tea  to  be  pennttted  to  do  acts  which  might 
da  eiHBMQy  in  litigation  with  landowners? 
■0  dlader^  t.  The  Liverpool  and  Bmiy  Bail- 
mg,  (9  Bear.  381 ) ;  Bladmore  v.  Tk»  Glamor- 
CwU  Oompaim,  (1  My.  &  K.  1C4) ;  PresUm 
Srmi  GolHei'  Hoek  Company.  (II  Sim.  327) ; 

rfc&eidy  tf  Attomie$^{\  Coll.  370);  Lte  r. 
;.  (2  Yon.  &  C.  Exch.  Rep.  611). 
Ukobaib,  H.  B. —  This  case  seems  to  be, 
>«Mlews:— The  defendants  are  the  Direct 
md  Portsmouth  Railway  Company  and  the  di- 
ooQipaDy.   TbB  company  ia  constituted 
■a  set  ef  Wniamoit  enabling  the  parties  to  con- 
a  wilwiT  ftcm  a  place  near  Epsom  to  Ports- 
^th  the  usnsl  powers  of  raising  capital  in 
ud  taking  the  land  legoired  for  making  the 
It  was  enacted,  that  the  Lands  Clauses  Con- 
Aet  of  1815  ahonld  be  incotporated  in  the 
Borcover,  that  certain  specific  communtca- 
"loald  be  completed  within  three  years  from  the 
'  ofthetct.  The  act  received  the  royal  assent  on 


zf2r  JoM.  184S.  The  plaintiff  was  an  original 
^tMrWttieuidatahlii^       it  now  entitled  to 


sereftty-eoe  diaraa  In.  tba  eoMpany.  A  eoosiderahk 
sum  of  money  haa  been  anbaeribed,^ut  ^aiLpiEt  Jif  tfai 
line  <rf  iml way  haa  jet  been  made  or  commenced ;  and 
thn>tU  Uleasr'ln  my  opinion  with sufBeient  distiact- 
nesa  that  um  oompany  and  the  diieetors  hare  aban- 
doned all  intontion  of  OMutmotug  the  railway  firm 
near  l^som  to  Fortsmovth,  which  la  s  distance  m  fil^* 
tix  milea^  and  have  determined  to  make  a  r^way  whidi 
ahall  extend  from  near  Epeom  to  Leatho^md  oi^, 
being  a  diataaee  of  about  four  milas.  The  IhII  allegoi 
that  it  was  and  is  tbo  duty  of  tlu  deftndaats  to  ood- 
stnict  the  whole  railway  in  conuderaUon  of  wMeh  the 
act  waa  passed  and  its  powers  given,  and  that  to  apply 
the  funos  of  tixe  corporation  to  the  const nicti on  of  only 
a  part  of  the  rmlway  is  ill^al ;  and  it  prays  a  declara- 
tion, that  it  is  not  within  the  powers  of  the  oompany  to 
make  the  proposed  railway  from  near  Epsom  to  Le*- 
thertiead  only,  and  that  the  funds  of  tlie  company  caa* 
not  be  lawfnUr^plied  for  that  purpose.  It  then  pray* 
for  an  injuncnon.  To  this  bill  the  defondanta  have  put 
in  a  nncml  demurrer.  They  must  therefore  be  bddto 
admit  the  beta  stated,  and  to  ti^st  that  the  peesoas 
who  «»Tom  the  eompmy  have  a  right,  under  their  act, 
to  muce  as  mneh  or  as  little  as  tbev  please  of  the  whole 
railway,  and  have  a  ri^t  to  apply  the  capital,  raised 
by  the  subecriptions  of  the  shMenoldera,  in  construct- 
ing so  much  of  the  railway  ts  they  think  proper.  I 
apprehend  it,  however,  to  he  perfectly  clear,  that  the 
powers  fpven  by  these  acts  are  given  only  ia  the  eoa- 
templatiiHi  of  the  snppoeed  public  good  to  be  obtained 
from  the  completion  of  the  whole  work  authorised, 
and  that  it  never  is  or  can  be  deemed  to  he  intwded 
that  the  powera  would  have  been  given  on  any  leas  con- 
aiduatioa,  or  any  less  obligation  on  tha  partiea  to  whom 
the  powers  annven.  Than  are  two  classes  of  persona 
who  may  be  affisotcd  by  any  deviation  from  thuprin- 
dpl^  via.  tha  owners  of  the  land  over  which  the  line  is 
to  pasa^  and  the  shareholders  who  have  subscribed  their 
money  for  the  work.  In  the  caae  of  Salmon  v.  Randelt. 
the  present  Lord  Chancellor  a^d,  the  piinciple  lud 
down  by  Lord  Eldon,  in  Agar  r.  The  Begenva  Canal 
Compai^,  did  not  apply  to  the  case  then  under  his  con- 
sideration, and  he  commented  on  its  inappliCBbility,  and 
some  other  circumstances  which  he  particularly  men- 
tioned, but  he  stated  the  principle  as  one  which  might 
be  extremely  important  ia  its  apidicatlon ;  and  that  the 
ground  of  it  was,  that  where  acts  of  Parliament  im- 
posed certain  severe  burthens  on  individuals,  by  inter- 
fering with  theii  private  rights  and  private  property, 
for  the  purpoee  of  obtaimng  some  great  public  good,  if 
the  Court  seas  that  the  undertakmg  cannot  be  com- 
pleted, and  therefore  that  the  public  cannot  derive 
that  Mnefit  which  was  to  be  the  equivalent  for  the  8»- 
orlfic^  made  by  the  individuals,  the  Court  will  protect 
the  iudividuala  from  being  compelled  to  make  the  sa- 
crifice under  the  cirenmstancea,  and  until  it  appears 
the  public  will  dnive  the  proposed  benefit  &om  It.  On 
this  principle,  I  conceive,  toe  Court  is  to  interfere,  when 
it  sees,  at  the  proper  time  and  in  proper  ciroumstances, 
that  the  undertatcing  cannot  be  completed,  and  that 
the  protection  due  to  the  owners  of  the  land  called  on 
to  make  such  sacrifice  for  the  public  benefit  is  to  be 
afforded.  The  interference  ana  protection  are  not  to 
he  made  or  aflbrded  upon  surmiseB  or  conjectures,  or 
B^m  OGcarioa  or  in  a  manner  In  any  way  inconsistent 
with  the  powers  ^ven  by  Parliament  with  reference  to 
circnmatanoes  existing  when  the  act  passed,  but  onlv  on 
circumstances  arising  subsequently  to  the  act,  in  which 
it  clearly  i^ipeara  that  the  object  which  Parliamrat 
had  in  view  cannot  be  obtained,  and  that  the  considtra- 
tion  for  which  private  rights  were  intended  to  be  sacri- 
ficed has  failed.  But  it  is  said  that  no  such  protection 
ought  to  be  afforded  to  the  shareholders,  who  are  bound 
by  the  aeta  of  the  company  of  whloh  thoy  are  mem- 
bers. Hapidly,  on  this  oeoarion,  I  have  no  need  to 
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talk  of  gambling  speculatioii^  of  th«  cheats  and  dopes 
who  luTe  become  so  notorious.  I  may,  at  this  time, 
zeasonably  ssiame  that  aU  parties  have  been  and  are 
acting  b<mlt  fide.  The  plamtifF  is  a  person  who  has 
sabsmbed  and  paid  his  money,  no  doubt,  on  tiie  fidth 
of  an  undertaking  sanctioned  by  Parlisment  on  the 
ground  of  its  being  expected  and  intended  to  produce 
public  benefit  by  its  completion.  His  object  may  be  his 
own  particular  benefit,  but  his  advances  are  made  on  a 
scheme,  the  whole  of  which  must  be  considered  as  that 
which  alone  has  been  approved  and  authorised  by  Par- 
liament, which  is  to  be  conducted  and  managed  in  the 
way  approved  by  Parliament,  for  the  end  proposed  by 
Parliament,  and  for  no  other  end,  and  the  governing 
body  of  which  mast  be  conndered  to  have  entered  into 
the  obligation  to  complete  the  work  authorised.  It  is 
on  these  expectations  that  the  shareholders  become 
members ;  and  I  am  of  opinion  that  they  are  entitled  to 
have  these  expectations  realised,  if  they  can  be.  The 
company  is  not  like  a  partnership  for  general  trading — 
a  partnership  in  which  one  portion  of  the  business  may 
be  encouraged,  and  anbther  discoursged  or  abandoned, 
according  to  the  contiDgencies  of  trade,  and  in  which 
there  is  a  general  authority  to  use  the  capital  to  the  best 
advantage ;  but  it  is  a  partnership  for  a  public  purpose, 
for  eflecting  a  work  which  it  Is  a  duty  to  complete,  and 
for  which  uone  the  capital  is  advanced  in  shares,  or  au- 
thorised to  be  raised.  The  obligation  to  complete  the 
work  appears  to  me  to  be  co-extensive  with  the  au- 
thority to  make  it.  Ndther  this  act  nor  any  of  these 
aots  contains  anthoriW  to  snhatitnte  a  leas  work,  or  part, 
for  the  whole;  and  if  the  eovemora  or  directors  of  the 
company  take  on  themselves  to  determine  that  they 
will  not  perform  the  whole  work,  but  will  applj  the 
oqtital,  collected  on  the  ^th  of  the  whole  work  being 
completed,  in  completing  only  a  part  ^  it,  I  am  of 
opinion  that  the  determination  is  without  authority, 
and  contrary  to  the  provisions  of  the  act  of  Parliament. 
I  am  of  opmion  that  the  act  is  ill^al  as  against  tlie 
landowners;  and  if  there  were  no  sufficient  naaon  for 
saying  that  it  is  also  illegal  as  agMiist  the  shareholdera, 
I  should  be  elad  to  have  an  answer  to  the  question  pat  in 
the  course  of  the  aigument — why  are  the  directors  to  be 
at  liberty  to  inv<dve  tbe  shareholders  in  an  ill^;ality,  and 
theeoiisequeneesofanUlegality,towardstbekBdowner8? 
I  need  not  speak  of  the  eonaeqnaices  of  allowing  such 
avthority  as  is  oldmed  here.  It  is  plun^  that,  if  it  were 
allowed,  some  of  the  shareholders  might  defeat  the 
authorised  intention  of  all  the  rest,  founded  on  the  au- 
thority of  Parliament,  and  apply  the  ftinds  in  a  manner 
qnite  different  from,  and  even  contrary  to,  the  intention 
of  the  contributors.  On  this  oeca^on  there  is  no  con- 
troversy as  to  facts.  The  powers  are  given  fot  the 
whole  work.  The  directors  have,  as  I  must  noi^  take 
it,  determined  to  perform  only  a  part  of  the  work  ]  and 
I  am  of  opinion  that  the  shareholders  are  not  bound  by 
that  determination,  and  that  there  is  or  may  be  a  right 
to  relief  in  this  court ;  and,  therefor^  I  must  oranule 
tUs  demuner.— Z^anwrer  ossrruM. 

The  demnner  having  been  disposed  of,  the  motion  for 
an  injunction  stood  over  for  the  defendants  to  file  affi- 
davits in  oppontion  to  those  filed  for  the  plaintiff.  A 
joint  affidavit  was  accordingly  filed  by  the  defendant 
Wilkinson,  tbe  chairman  of  the  comrany,and  Mr.  Pat^ 
sons,  the  solicitor  of  the  company,  who,  amongst  other 
thix^  stated,  that,  in  the  early  purt  of  the  year 
184!^  the  company  served  notices  on  varioas  land- 
owners on  the  line  of  the  rulway,  and  entered  into 
ccmtracts  with  others ;  and  that  in  the  present  year  no- 
tices were  served  by  the  company  upon  all  the  land- 
owners between  £|>som  and  LeatherhMd  through  whose 
lands  the  line  of  railway  was  intended  to  pass,  and  who 
had  not  been  previously  served  with  men  notidu,  re- 
quiring to  take  and  ttss  mch  of  their  lands  as  were  ne- 


cessary for  the  purposes  of  the  rtilw^;  ind  tlut 
many  instances  such  lands  had  been  actually  pntdai 
and  pud  for  by  the  company,  who  had  ntmd  I 
posseanon  of  the  same ;  and  that,  in  the  mst 
of  cases,  actual  contraota  had  bem  tOtma  intabetn 
the  company  and  the  re^eetivelaodowDenfbrtbep 
chase  of  such  lands,  at  prices  specified  bindicootiii 
and  that  in  all  the  cases  in  which  the  price  of  ndilij 
bad  not  been  agreed  upon  between  the  nuDpsny  1 
the  respective  owners,  agreements  had  been  entcRdi 
to  refer  the  prios  to  be  psid  by  the  compssy  t«M 
lands  to  the  arbitration  of  indiridusls  ntued  is 
agreements  respectively  ;  and  that  all  soch 
had  l>een  reduced  into  writii^,  and  wete  cii 
exeented,  or  prepared  so  to  be;  and  thatsUadi 
chasss^  contmcta,  and  i^reements  <tf  atlntntiaa 
ontered  into  and  mode  prevkmaly  to  the  fill 
bill:  that  the  company,  on  the  I9th  Hsj.U 
tered  into  a  contract  with  Mr.  GeoigeWytM 
execution  of  tiie  works  necessary  to  the  fonmll 
construction  of  the  railway  between  BfKta  mA; 
therhead :  that  the  company  had  abo  made  h 
chases  of  Isnds  upon  tbe  line  of  thrir  rulwsj 
Gomshall  and  Havant,  for  the  pmposesof  tht  i 
and  that  they  had  purchased  for  the  porpoM  of 
way,  from  the  Duchess  of  Cleveland,  aad  wen 
session  of,  a  valuable  eetate  at  Havant:  that,  m 
early  part  of  the  year  1848,  the  directoismsileM 
tion  to  the  Commissioners  of  Bailwajn^  isd  nm 
them  to  extend  the  powen  of  the  eompsny  for  tlai 
pulsory  pur^ksse  of  landa  for  two  y«sn  liijsj 
period  for  which  such  powers  had  beat  yreQag 
the  conmisrfonerB  renised  to  do  so.  Hr.WU| 
stated,  that  neither  the  company  nor  the  dircdmM 
termined  not  to  make  the  railway  from  £p«Hs  t«l| 
mouth,  although,  from  the  circomstanoei  of  thej 
and  finandal  oonsideratiOTi^  it  had  not  hm  fwj 
proceed  in  or  towuds  the  making  of  the  nilwsj  oda 
than  as  stated  by  Persona:  that  the  coutnctiiBfl 
railway,  to  the  extent  and  in  the  msnner  inrijj 
same  was  then  propoeed  to  be  o(«stnicted,M^H 
opinion,  be  veiy  boieficial  to  the  intoestitfMM 
holders,  and  that  it  was  much  daMwdjjltJ 
bitanta  of  LeAtherhead  and  the  disfanet8sMi|^B 
he  thon^t  it  very  probaUe  that  the  wh^««H 
London  and  Fortsmonth  Railway,  or  soih  imM 
the  same  tine^  would  be  made  at  soma  fetB»]fl 
And  Parsons  also  stated,  that,  in  punasnec «  afl 
given  by  the  company  s  act^  an  ureenot  siM 
entered  into  between  tbe  Direct  L<Mxks  m  H 
mouth  Company  and  the  Brighton  sn4 
Company,  whereby  it  was  amed  that  the  ^'''^iM 
Portsmouth  Company  shomdnotconitrwtUtttn 
of  their  line  which  lay  between  Havant  ani  H 
mouth,  hut  that  the  Brighton  and  Cbicbtsttt  Coari 
should  construct  it,  under  a  power  riven  to  tb«W 
L^islatnre,  with  liberty  for  the  Xondon  snd  HI 
mouth  Company  to  use  it ;  and  that  it  vra%  laj 
opinion,  quite  practicable  to  take  and  pawM^J 
knds  between  Leatheriiead  and  Fofttnooth  ■  W 
be  necessary  for  the  purposeeof  ths  niidertsku»,B 
whole  line  were  to  be  formed.  It  also  ^ 
affidavit  that  the  Reading,  Guilford,  and  n<>t*J' " 
way  Company  had  obtained  legislstirepowws,  ■»  • 
about  to  make  a  railway  connecthtf  G<mmuII  > 
Dorking.  The  above  affidarithavii*  been  flwljl 
defenduits,  the  motion  for  an  iqjniKUO^intMi*n" 
the  notice,  came  (Hi,to  be  heard.  , 

TWwerand  CoU,  for  the  motion, 
the  affidavit  filed  by  the  defendants,  w**™? 
tention  not  to  make  the  whole  Une;  and 
argumentaand  cases  urged  and  dtedintbs  ust^ 
the  demurrer.  ^.  ^ 

JfalMsand  JMi;  in  opposition  to  tbe  Boni^' 
lowed  the  same  line  of  aignmsnt  wtiA^mmm 
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en  tbe  hearii^  of  the  demumr,  and,  in  addition, 
ded  02  the  ineoaTenience  which  would  remit  from 
ailio;  theinjaDCtioii,  especially  havipg  retard  to  the 
Sbaets  which  the  company  had  entered  into,  ai  stated 
tlhedcfcodaiit'f affidavit.   On  theBubjectof  inconve- 
,  titej  cited  Ri^  r.       Great  WctUrn  BaUtoay 
w,  (2  Fhill.  44).   They  stated,  also,  that  the 
FmiGODiieeted  with,  and  put  forwara  hy,  the 
,Giiilfw),  and  Reig^ate  Company,  which  was  a 
leonptaf. 

e  14.— Lord  luuroDAiA,  M.  R.— X  bare  seen  no 
to  ■ItH'  the  opinion  which  I  expressed  on  the 
rcr  which  was  nled  in  this  canse,   A  corporation 
I  b;  Kt  of  Parliament,  havioff  obtuned  authority 
inct  a  railway  from  one  place  to  another — as, 
Bfk,  from  Epsom  to  Portsmouth — and  having 
Kir  powers  obtained  subscriptions  and  raised  a 
1  Qihlef  that  authority,  are,  in  my  opinion,  bound 
Hie  capital  to  raised  in  or  towards  the  con- 
1  of  (he  whole  line,  and  are  not  entitled  to  apply 
1 M  ruaed  in  the  construction  of  a  part  of  the 
r,a&7otherwi8B  than  as  the  eonstntction  of  such 
iMtoiary  for  and  condncire  to  the  eonatniction 
' !  line,  onder  the  powers  conferred  hy  the  act. 
r  epinion  would,  as  it  seems  to  me,  he  entirely 
j|ti  the  prindple  upon  which  such  powera  are 
III  if  it  were  eatablished,  that  companies  of 
tnthority,  without  a  view  to  the  whole,  or 
itMM  of  performing  the  whole,  to  perform 
my  SB  they  jdease,  or  are  able,  of  that  which 
oiled  tbrir  contract  or  bargun  with  the  pnb- 
ik  the  consequences  would  be  very  dangerous 
lUic  and  to  the  ahareholders,  and  probably 
of  vety  extensive  deception  and  fraud.   I  am 
oftbe^reat  difficulties  which  may  occur  in 
.  the  jnrudiction  of  this  Court,  either  in  cases 
tkt  pncticability  or  the  intention  of  comjtleting 
Ml  work  may  reaaonably  be  donbted,  or  in  cases 
kre  nuy  be  a  reasonable  doubt  whether  the  in- 
'  this  Court  may  not  soeubly  interfere  w*ith 
n  of  the  powers  conferred  by  act  of  Parlia- 
iofavjr  B  nasouable  hope  that  the  powers  still 
My^w  exercised  according  to  the  intentions  of 
t  Bat,  nervrthelesB,  I  must  consider  myself 
ptrfonQ  my  own  duty,  and  to  exercise  the 
if  it  doea  sufficiently  appear  to  roe  that 
still  existing  in  the  company  are  intended 
bbe  exercised  contrary  to  the  intentions  of 
'  or  eontniT  to  the  conditions  on  which  the 
mast  be  deemed  to  have  subscribed  their 
I  liBvt  couadered  the  cases  relating  to  tliis 
ud  Mrticiaarly  the  cases  of         v.  7%a  R«- 
A/  Ompmof,  (died  1  Swaoat.  260) ;  Blaiemore 
pWpoaiAwv  Omdl  Compaq  (cited  1  My.  & 
Ln  T.  Mibur,  (2  Mee.  &  W.  824  ;  2  You.  & 
Kcp.  611 ) ;  SdmoH  V.  Handel/,  (3  My.  &  Or. 
A9.  V.  7m  Battem  Oountiti  Railtoay  CotnpanVf 
&  £11. 531) ;  ud  if  I  were  informed  by  the 
J*i  that  the^,  having  or  expecting  to  obtain  the 
"  eoDitnictmg  tiie  whole  line  from  Epsom  to 
^tn  now  applying  or  intending  to  apply 
nijl  rused  for  constructing  the  whole  hue  in  and 
"*wtniction  of  a  part  with  a  view  to  the  whole, 
particolar  part  which  extends  from  Epsom 
»d,  aa  a  necessary  part  of  and  conducive  to 
ud  for  the  purpose  01  making  and  completing 
Zt*  "hich  may  and  is  intended  to  be  com- 
wmct  the  powers  now  vested  in  the  compui^ — 
w  » informed,  in  a  proper  manner,  my  opinion 
j^M^t  not  to  interfere ;  but,  if  the  company 
g««UM  or  are  unable  to  state  distinctly  that 
we  cue,  I  think,  that,  under  the  present  cir- 
of  tbia  case,  and  on  the  application  of  the 
»  u  my  duty  to  prevent  that  which  I  must 
^^wMin  intsndsd  mInppUcation  <tf  the  sub- 


scribed capital  of  the  oompany.  The  act  Qf  Parliament, 
intituled  "AnActformakingaRatlwayfrom  theCroydoa 
and  Epsom  Railway,  at  Epsom,  to  tne  Town  of  Portft* 
mouth,  to  be  called '  The  Direct  London  and  Fortsmoutli 
Railway  Company,' "  received  the  royal  assent  on  the 
26th  June,  1840.  No  part  of  the  railway  lias  yet  been 
formed,  and  in  the  early  part  of  1848  the  directors  made 
an  apf^lication,  which  was  refused,  to  the  CommMoners 
of  Bailways,  to  extend  the  powers  of  the  company  for 
the  compulsory  purchase  of  lands  for  two  years  beyond 
the  period  for  wnich  such  powers  had  been  given  to  the 
company.  In  this  state  of  things,  the  company  have 
lately  been  active  in  making  preparations  for  the  con- 
struction of  that  pait  of  the  whole  line  which  extends 
At>m  Epsoin  to  Leatherhead.  It  is,  I  think,  tmly  sud 
to  he  the  duty  of  the  defendants  to  construct  the  whola 
line  from  Epsom  to  Portsmouth ;  and  the  plaintiff,  a 
shareholder  m  the  company,  objecting  to  the  construc- 
tion of  a  part  only,  instead  of  the  whole — to  the  per- 
formance of  a  part  only  instead  of  the  whole  of  the 
conditions  on  which  he  subscribed  for  and  became  enti- 
tled to  his  shatea— asks  the  interference  of  this  Court, 
and  by  hia  bill  has  distinctly  all^d,  and  in  his  affidawit 
has  sworn  to  his  belief,  that  the  dtfendants  intend  to 
atop  at  Leatherhead,  having  no  means  or  intention 
going  on  to  Portsmouth ;  and  he  insists  that  it  was 
no  part  of  the  conditions  on  which  he  became  a  share- 
'  holder,  that  the  capital,  or  any  part  of  the  capital,  of 
which  he  is  a  shareholder,  should  be  applied  in  the 
construction  of  a  railway  from  Epsom  to  Leatherhead 
only.  What  is  the  answer  t  No  statement  is  made 
that  the  company  has  or  expects  to  obtain  the  means  of 
consfructing  the  whole  line,  or  now  intends  to  apply 
the  capital  or  funds,  which  have  been  subscribed  for  the 
whole  line,  in  or  towards  completing  the  whole  line. 
But  Mr.  Farsons  states  very  distinct^  how  much  has 
been  done  in  the  way  of  preparing  for  the  construction 
of  the  ndlway  from  Epsom  to  I«atherhead,  and  ^0 
states  some  things  from  which,  though  it  is  not  d^ 
tinctly  stated,  it  is,  as  I  collect  nom  a  subaeqnent  part 
of  the  affidavit,  meant  to  be  suggested  that  something 
has  been  done  which  may  in  some  way  contribute 
towards  the  construction  of  parts  of  the  line  be- 
tween Leatherhead  and  Portsmouth.  M.r.  Farsons  also 
states,  that,  in  his  opinion,  it  is  at  this  time  quite  prac- 
ticable to  take  and  purchase  such  lands  between 
Leatherhead  and  Portsmouth  as  would  be  necessary  for 
the  purpose  of  the  undertaking,  if  the  whole  line  were 
to  be  formed.  It  is  difficult  not  to  infer  from  this  mode 
of  expression,  that  Mr.  Parsons  does  not  think  that  the 
whole  line  is  to  be,ibrmed.  Mr.  Wilkinson  states  his 
opinion  to  be,  that  the  fonnation  of  the  whide  line 
would  be  a  great  pnblic  benefit  i  and  h«  says  that-iisl- 
ther  Uie  company  iKu;^tlie  directors  have  determined  not 
to  make  the  railway  from  Epsom  to  Portsmouth,  al- 
though, from  the  circumstances  of  the  times  and  finan- 
cial considerations,  it  has  not  been  posuble  to  proceed 
in  or  towards  the  making  of  it  otherwise  than  as  before 
stated  by  Mr.  Parsons— L  e.,  as  I  understand  it,  further 
than  in  making  preparations  for  constructing  the  rail- 
way from  Epsom  to  Leatherhead,  and  doing  the  other 
acts  mentioned  by  Mr.  Parsons,  and  to  which  I  bare 
referred.  He  then  states,  that  the  construction  of  the 
railway  to  the  extent  and  in  the  manner  in  which  it 
is  now  proposed  to  he  constructed — i.  e.,  I  repeat,  as 
I  understand  it,  from  Epsom  to  LeatherhetUl  only — 
will,  in  his  opinion,  be  ver^  beneficial  to  the  interests  of 
the  diareholden,  and  that  it  is  mneh  desired  by  the  in- 
habitants of  Leatherhead  and  the  districts  adjoining; 
and,  without  suggesting  that  the  company  has  or  is 
likely  to  overcome  the  difficulties  which  have  made  it 
impoflsible  to  proceed  otherwise  than  as  before  stated, 
he  says  he  thmks  it  very  probable  that  the  whole  or 
the  sud  Direct  London  aiul  Portsmouth  Railway,  or 
some  railway  in  the  same  line,  will  he  made  at  aome 


Digitized  by  Google 


* 

f4e 


THE  JURIST. 


ftatoTe  period.  In  this  kfliclBvit,  mneh  which  b  not 
mii  Is,  I  eoneetn.  desfgnedlj  left  to  infimiKe  and  pre- 
BQBptlOn  J  and  if  I  ahouM  nnfortanatelj  have  eome  to 
an  OToneona  eoneltirion  upon  the  evidoiee  produced,  I 
shall  Teiyrincerely  TCgret  that  ihe  defendants  have  not 
bought  6t  to  express  themselres  more  clearly;  hut 
npon  this  affidavit,  conridering  not  only  what  is  ssid, 
Imt  ^0  what  is  omitted  to  he  saidj  and  which  I  must 
presume  would  have  heen  said  if  it  could  have  heen 
said  truly,  I  think  myself  ohliged  to  conclude,  that  at 
the  present  time  the  company  have  neither  the  In- 
tsBOon  nor  the  means,  nor  any  piohalrility  of  obtuning 
tin  means,  <^  completing  tiie  whole  line,  nnder  the 
powers  ^ey  now  possess.  They  seem  to  have  Uie 
means  and  intention  to  complete  a  pttt  only,  and 
they  think  their  doing  so  woald  be  adrantitgeous  to  the 
BhsKholdeis.  Granting  that  to  he  so,  I  am  of  opinion, 
timt,  without  tfie  authority  of  another  act  of  Fartia- 
nent,  they  hare  no  right  to  apply  the  capital,  sub- 
Bcribed  for  the  whole  line,  to  that  InuttedpnTpose.  The 
powers  of  this  act  of  PaiSament  were  niut  pv^n,  nor 
did  the  diaiehoMers  suhseribe  their  capHal,  merely 
to  Niahle  the  eompaiiy  to  make  proftt,  though  for  the 
iMsefit  of  the  Bubscrioets  themseiTes;  nor  to  complete 
ft  particular  portion  of  the  work,  n^ilectlng  the  rest, 
merdy  becauss  that  mrticnlar  portion  b  much  desired 
1^  the  inhaUtants  oTLeatherhead  and  Its  Tidnity;  nor 
Biei*dy  vpon  the  dbance,  that,  by  some  means  or  other, 
tlw  whole  line  authorised  by  the  act,  or  some  other 
fine,  will  or  may  be  made  at  some  future  time.  But 
the  terms  and  conditions  of  the  paritammtary  work  an 
otherwise  defined,  and  the  powers  giTen  are  to  be  f  xer- 
eiaed  in  making  and  completing  the  whole  line  ftom 
Epsom  to  Portsmouth,  and  only  Tor  that  purpose;  and 
as  die  defendants  now,  when  the  proper  occasion  seems 
to  me  to  have  arisen,  are  unable  or  unwilling  to  say 
that  they  an  applying,  or  intend  to  apply,  the  rands  or 
capita  of  the  company  now  in  their  poapemion  for  or 
towards  that  entire  purpose,  I  am  ot  opinion  that  I 
Aonld  Bc^ect  my  own  du^  if  I  did  not  gnnt  an  in- 
junction to  restrun  tiiem,  not,  indeed.  In  tibe  words 
adced  for  in  the  notios  of  motion,  but  In  the  terms  which 
ippear  to  me  prc^  from  the  nature  of  Ae  ease.  I 
wepoa^  ihentftm^  to  order  as  fellows:— Let  an  injunc- 
vm  issue  to  restaln  the  deftodaots  from  sHtlying  the 
cai|rftal  and  funds  of  tiie  Direct  London  and  Portsmouth 
IRallvay  Company,  or  any  part  thereof,  in  or  towards 
tiie  oomrtruetion  of  a  miiwsy  from  the  Croydon  and 
l^isom  Bdlway,  oommendng  by  a  junction  therewith 
in  the  paridi  «f  Epaom,  to  Leauinnead,  in  the  oounty 
of  Surrey,  only,  or  any  otherwise  than  for  the  purpose 
tstd  with  the  view  of  making  and  completing  the  sud 
ta&way  from  the  saSd  Croydon  and  Epsom  Ralliniy  as 
^resaid,  to  the  paridi  of  JPortsea,  In  or  near  the  town 
of  FMtsmontii,  m  the  county  of  Southampton,  pur- 
nant  to  tbepoweia  now  Tested  or  hereafter  to  be  Tcotsd 
In  than  by  ftnflsmert*  ^ 

TKMHANCBLLOR  OF  QfOLAllira  COUBT. 

Peto  9.  Vxto^~~Jj)til21  mi  23. 
FomUjf  Am»gmmmt — Cmutrwehm  Jfom  ajiacMtiom 
mUPartim. 

A  -Asi^  Ammgamt,  At  DeeJUftr  wtrryimg  wMbA 
'   ItOoefeet  wen  mt  tKeimled     mu  ike  Memhen  tftJm 

Fmdfy  isAo  wtrt  mmed  at  PaHia  to  tkm  Mddf 

wider  fA«  C&vwMAmMS,  not  to  he  fttmHwy  «« lIsM  if 

wktm  tAe  Deedt  wen  aetmalfy  eaeadei. 

The  bUl  in  this  suit,  filed  !n  April,  1B48,  and  amended 
tn  tile  foUowiDffOctoMT,  iras  by  the  infiuit  cfaQdien  of 
€b»  hte  ]|».Teto,  formerir  afarr  Grissell,  i^n^ 
flidr  ftther.  (tin  dcfimdsnt  S.  M.  Peto),  who  was  one 
of  tta  trustees  and  aCTcntoniof  the  will  w  Hcaay  Peto^ 
fltooased,  tike  othev  tmtaes  anft  oseoton  vnoer  tiia 


r 
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same  wiQ,  the  several  brothers  and  asten  of  thilr  (I 
phuntiK*)  deceased  mother,  and  other  dui^ 
through  or  under  the  lastiy-mentionea  parties 
tively,  for  the  porpoee  of  obtahdsg  the  Moefit  of ' 
several  indentures,  dated  respecfiTOv  the  ^tii  A] 
1832,  and  the  12th  April,  IMS.  Henrj  Peto,  br 
will,  dated  the  13tK  Septembsi;  IflSO,  after  ' 
and  bequeathing  all  his  real  and  penoul  c 
the  defendants  Thomas  GriaseU,S.lt.Feti),aBl| 
ward  Gardner,  all  of  whom  he  aftorwatb 
hts  executors,  upon  trusts  fiir  sde  and  esnn 
making  various  partienter  di^oriBoBS    tiie  ; 
gave  nid  bequeathed  two  eq^nal  fifth  parts  of  i 
reridue  of  his  estate  and  dfwts  unto  and  twtvt 
and  every  tiie  then  present  duldns  of  T.  V.  CU 
and  Ann  his  wife  (who  was  a  sster  of  tfw  talj 
who  dbonld  be  living  at  tiie  time  of  the  deeesM  rf| 
subject  nevertheless  to  a  sufficient  som  tmiig :  ' 
and  set  apart  to  answer  an  annuity  of  WL  « 
had  bsfon  bequeathed  to  T.  D.  Grissell  ftr  1*1 
case  he  should  survive  Ann,  to  be 
paid  to  such  issue  upon  and  after  the  deoml 
except  as  to  the  fiana  retained  to  answer  tbdr 
anntflty,  which  fund  was  to  be  trsnrfened  i 
fbrthwitii  after  Ms  decease.  The  testator  diej  i 
after  the  data  of  Us  vOL  Tbave  mn  dgfati 
only  of  T.  D.  and  Ann  Griss^  and  at  tha  i 
indaitnreof  tiu  ttth  April,  18S2,  As  f  ~ 
the  state  of  the  famnr— five  of  them,  vis. ' 
executor  and  tmsteej,  James,  Quries,  Us 
nab,  (snhaequent^  Mrs,  Birkett),  were  a 
these  Jamea  and  Charies  were  rmdent  is 
Hary  was  married  to  the  defendant  S.  M.] 
remaining  thrM,  viz.  Elizabetii,  HeOT,  ml ' 
were  infiiBtH.   The  bill  stated,  that  Aonu ' 
(who,  it  appeared,  had  at  tiiat lime  twt tWh^^ 
then  anxious  to  secure  for  his  duldrm  »  bbMiI 
could  of  the  share  of  the  testator's 
which  he  would  be  entitied  to  if  he 
ther,  and  that  he  then  proposed,  and  dat  it 
agreed  between  him,  (lliomas),  tiie  dM 
and  his  wU^  and  Haiduh  GriMsjl  asaMM 
ment,  that  in  cass  ei^  or  either  of  tiicm  Wi' 
fan  tiidr  mother,  Ann  GiisBsII,  leariu  af , 
child  or  children,  tiiea  thait  sodi  clnla  « <* 
dionld  stand  in  loco  parentis,  and  take  tlw 
ahan  of  the  taatator's  re^dna^  estate  o 
them;  and  that  it  was  then  hwed  siil  --^^ 
the  parties  to  that  wreement,  tut  Jamea  w<3 
Griradl,  when  they  shouM  lie  apprised 
ment,  and  that  Enzabetii,  Hemy,  and  K 
th^  should  renwctivdy  attain  twenty-on^  ^ 
firm  and  woolo  agree  to  enter  into  the  ans^s"* 
regarded  titelrremectire  dumof  the  tertatati« 
In  puTBUBBoe  of  this  aiiaugeuient  the  indtatotj 
2Sth  April,  183^  before  alhtdsdte^  ms  pr 
was  axprcmed  to  be  made  betwasB  the  fire 
diadren  and  fte  Mendairt  Vtto,  ss  tlw  bi 
Maiy.  one  of  them,  of  the 
dren  who  were  then  infirats  of  tne  ncond  pal 
two  tOiadren  of  ThonuM  Grissen  of  the  thndputij 

H.  Moon  of  the  fi>ttith  part  j  and  thereby,  ■«»  *3 
to  the  eCRaet  that  aO  the  dindnn  and 
Peto,  as  the  husband  of  Maiy,  bebig ''^r°"f^ 
not  only  the  befin»*meiftioiied  two  cMHWi 
other  the  children  of  Tbomss  theres^  to  f* 
should,  in  the  event  of  lua  death,  and  jMSiw" 
sisters  snrviTii^  their  motiien  Ann  ' 
tiv^  become  entMed  to  the  afaaie 
Thomas  would  have  tinn  heeone  entfufliIJ>J^^  ^ 
of  tiie  testator's  ertaU  In  cass  he  had  ni^J 
had  aoeordlndy  oonseiiCBa  aad  «reed  to 
ratify  such  deatre,and  feacntar  h«oaeoT«a^^ 
ing  to  their  tiien  present  or  futaw 
maar  lha  nffl  of  tha  tealator,  fcr  csn^  w  "1 
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(oaplttc  dfad:  U  «w  witpcuMd,  thai,  in  oond- 
JentiNitfUie  natural  Ion  and  affection  of  the  parties 
||f(tte  fint  part  towarda  their  tvo  o^hewB,  the  «hU- 
lafTbamBL  th^,  the  parties  of  the  first  and  second 
Ii,exe^t  Mn.  Peto,  fdr  themeelres  severall^^  and 
I  idtaiaai  Peto  for  himself  and  for  his  wife  jointly 
lannllr,  corenaDted  with  Moon  that  the  aaid  two 
lof  11i«Da»GriaMll,aiid  all  other  his  lawfol 
I  tlursafier  to  li»  bom,  or  8w:h  of  them  as 
1  be  liTiBs  at  tho  death  of  Ann  Giiaeella  provided 
ilinseu  should  then  be  dead,  dwuld  h&ve  and 
!  mtitled  ts  reeuve,  in  eqoal  shares  aach  a  die- 
£n  ahare  of  the  testators  reuduary  estate  as 
I  himaelf  would  hare  had  or  become  entitled  to 
I  he  had  sonriTed  Ann,  and  had  acquired  a  Tested 
tin  the  said  estate.  There  then  ibilowed  a  co- 
,l>j  the  parties  of  the  first  and  second  parts,  for 
'nBSDce  of  all  snch  further  acts  aa  might  be 
'  far  carry  mg  the  intention  of  the  covenantors 
stioo.  with  &  proviso  limiting  the  covenant  to 
kfa^oitionata  part  oaljr  of  the  interests  of  the 
~'en  IB  the  testator's  estate  aa  would  make  up  a 
I  theieia  to  the  children  of  Themes,  in  eaae  ne 
liitMirTiTe  AnnGriasell;  and,  by  a  fiuther  ope- 
,  the  parties  of  tho  fint  and  aeeond  partly  tbr 
•emallr,  matnally  oovenanted  vith  each 
lincaaecn  tfaadeathftf  any  of  them  ^  the  eight 
.  D  the  liMima  of  Ann  Grissell,  leaving  aay 
rduldmi  then  anrriving,  then  that  soch  child 
biihmid  have  aad  be  entitled  to  the  share  or 
Irf  hii,  her,  or  their  parent  or  parents  in  the 
'•niidaary  estate,  in  the  same  manner  and  pro- 
laifsum  pomat  or  parents  had  survived  Ann, 
i  thereby  become  entitled  to  the  distributive 
ladehaies  in  the  said  estate,  it  being  the  intent 
;  of  the  partiea  thereto  of  the  first  and 
.  that  their  child  or  children  should,  in  the 
iif  stand  in  loco  parentis^  and  take  their 
'ihm  or  dian«  equally  between  them.  This 
vm  emCMtad  shortly  after  ita  date  by  Thomas 
■h  Gnflsell,  ud  by  Ur.  and  BCn.  Peto;  and 
LUHed,  that  It  their  fiiU  faitention  that 
iripertiM  who  ihmld  exoente  the  indenture 
tW  bound  tfaeralty,  as  to  their  respective  shares 
\  twtrtar's  eetata^  whether  the  inaenture  should 
"\vA  be  tT?»n?i*'^  by  all  the  children  of  T.  D. 
kGrisaeU.  In  Jane,  183^  Hannah  Grissell 
I  defendant  Birkett.  In  June,  1835,  Charles 
Libo  had  thca  retnmed  to  England,  and  Eli- 
^*ho  had  soma  time  previoosly  attained  twentr- 
'ineated  tha  indeDiurs.  Subssquently  to  the 
,  ^  Charlea  aad  Elisabeth  Gnasell  of  the 
^"Ua^tbej,  (Charles  sod  Elizabeth),  Mr.  and 
^Ktblt,  and  neaiy  and  Martin  Grisael^  executed 
Hjpmat^  way  of  mortgage  or  aettk- 
*<idMrnnaetiTo  ahanoiatiio  te^tor'a estate. 
'  .  1842,  Mra.  Ptio  diad,  kaving  four  infant  chU- 
ipluBtifi.  Betwoenthadatooftheindentnn 
~  that  of  tiM  indenture  of  the  12th  April, 
u  Griasall  bad  three  more  duUroa.  In 
kWe  indentaro  of  1832  remaining  uaencuted  by 
"l^vbe  vas  stiU  in  India,  and  it  being,  as  stated  by 
I  tk«a  hoped  aad  expected  that  ne  miglU  be 
1  opon  to  iun  in  coanrmiag  the  anaagaoaent, 
ihe  had  Mere  refueed  to  do  so;  and  Mvtinand 
I  *be  had  in  the  Beaatinw  lespectively  attuned 
J-«e,  also  not  having  axaeuted  the  deed  of  1832; 
kWMtoredated  the  12U  April,  1843,  was  ptepared, 
nHcassd  to  be  nude  betweea  the  sevui  sur^ 
iniUna,  aad  the  defendants  Peto  aad  Birkett, 
jnjMBdsof  two  of  tbenv  of  tha  fint  eight  parts 
"^r*  ud  tbt  Mrignaia  or  other  pwties  in- 
Lia,tha  Atnaof  mebof  tha  sum  savcnl  parties 
jM  ba&n  iMtismil,  Hrigned  or  otherwise 
'mthrir  Aam,  of  tho  other  parts  reyaitiralj; 


and  thereby,  after  reottiw  the  indenture  of  1832,  and 
the  various  dealings  which  had  since  taken  place  aa  to 
the  shares  of  the  several  children,  and  that  the  indea- 
tuie  of  1832  had  not  been  executed  by  either  James, 
Henry,  or  Martin  Grissell,  although  it  had  been  exe- 
cuted by  aU  the  other  parties  thereto ;  the  death  of 
Mrs.  Peto,  and  the  number  of  children  left  by  her;  the 
then  namber  (viz.  five)of  Thomaa'a  childrm;  and  that, 
fiiHr  obviating  any  inoonveaience,  doubt,  or  qaeation 
which  might  ariae  &om  the  indenture  of  1832  not  bar- 
ins  been  executed  by  James,  Henry,  and  Mutin  Grit> 
shI  req^tively,  or  from  the  same  having  been  exe- 
cuted by  Mrs.  Peto  whilst  under  covertur^  and  for  ra- 
tifying and  confirmii^  the  arrangement  in  tended 
that  indenture,  accordmg  to  the  meaning  of  dtie  partisa 
thereto,  they,  the  several  parties  to  the  presmt  uden- 
tare  of  the  firat  eight  parts,  according  to  their  respective 
interesta,  and  with  the  privity  of  the  several  other  par- 
ties thneto,  had  determined  to  enter  into  the  covenant 
and  provisions  thereinafter  contained :  it  wai^  in  effect, 
witnessed,  that  each  of  them,  except  Mrs.  Birkett,  for 
their  own  respectire  acts,  and  the  defiendant  Birkett 
also  as  to  the  acta  of  his  wife,  with  the  privitr  of  Ae 
several  other  parties  thereto,  jointly  and  seveiaUy  ooto- 
nanted  with  the  others  of  them  the  i^arUea  thw^ 
the  fint  eiglU  parts,  by  way  of  xatlficatun  and  eonflrma- 
tiott  of  the  arrangement  made  or  intended  by  tho  lii^ 
denture  of  1802,  and  notwithstanding  the  tnista  aad 
proviuons  of  the  teatator*B  will,  that,  npon  Uie  decesM 
of  Ann  Grissell,  the  testator's  r»iduary  estate  should  he 
divided  into  aa  many  sharea  as  should  be  equal  to  the 
number  of  bar  children  at  her  death,and  of  her  childfea 
who  ahould  hare  died  in  her  lifetime,  but  have  left  a^y^ 
child  or  chiidrcn  them,  him,  or  her  respectively  sur- 
viving, and  including  In  soch  number  Mary,  the  do- 
ceased  wife  of  the  defendant  Peto,  and  so  that  one  of 
sooh  shares  ahould  bo  allotted  and  belong  to  each  of 
the  children  of  Ann  Grisnll  who  might  be  living  at 
her  death;  and  so  that  one  of  aodi  shares  might  be 
aUsttsd  in  nqpaet  <^  each  9i  hsr  diiUrsn  who  mI|At 
hare  died  in  twrli6tuiM,and  mi^hthava  laft  aayoUld 
or  eUldrea  lUm  or  bar  reqioetiTely  Miriniy;  aad 
•0  that  the  child  or  shildren  of  each  or  dther  elyld  «f 
Ann  Grisaell  who  migjit  so  dio  in  her  lifetime^  bvt 
have  left  any  child  or  children  as  aftMresaid,  iadudlitf 
the  child  or  children  of  Mary  Peto  raspectiveiy,  nugu 
take  per  stirpeL  and  not  per  capita,  ana  only  in  rea^at 
of  his,  her,  or  their  then  deceased  parent  rs^MCtivafy, 
aad  also  might  take  equally  batwsan  and  among  tham- 
BelvsB  as  tenants  in  common,  if  more  than  one.  Thomsa, 
Henry,  and  Martin  Giisasll  wen  the  only  childiea 
who  exacnted  this  indenture.  Ann  GriasaU,  the  mother, 
di^  on  the  28th  July,  1847,  and  her  husband,  T.  D. 
Gflssell,  on  the  28th  of  the  fitUowii^  October.  The 
bill  dwrged  to  the  effwt»  that  it  was  fiiUy  vndonUwd 
aad  agreed  by  the  parUea  who  eaucnted  ths  indsntwm 
of  1838  and  1843  lespeetirely,  that  thcj  ahonid  ha 
bound  theiaby,  aa  regarded  Umr  raqweUvo  Aarec^  no^ 
withstaading  James  Griasell's  non-execution  of  either 
of  those  iadenturca;  and  prayed  a  decUr^ioa,  that 
Jaaea  Grissell,  upon  the  death  Ann  Grissell*,  ha- 
«ams  entitled  in  poaoosrfen  ta  ons-seventh  of  the  tw«- 
fiiihs  of  tiw  testator's  rsnduary  estate ;  and  that  the 
renuuning  aix-eeventhv  by  virtue  of  the  will  and  the 
indentures  of  1832  and  1843  refl|>ectiveiy,  then  became 
dSviuble  into  seven  equal  parts;  aad  that  the  pluo- 
ti&,  aa  the  children  ot  Mary  Pete,  deceased,  wen  ea- 
tiiled  to  <me  of  such  sevenths;  and  thai  the  defeodanls 
Thomaa  and  Charies  Grissell,  Mr.  and  Mrs.  Birkett, 
and  Klinbeth,  Henry,  and  Martin  Gtimell,  and  those 
filMming  midtf  them  reapectiroly.woie  respectivsly  e»> 
titled  to  the  remaning  ttx-ass^ba;  aad  that  tbedo- 
fendsata  tho  txastom  and  sxseaton  of  the  wiM  farid 
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nich  dx-gerentlis  as  trustees  for  sach  seTenl  paiiiet 
In  Boch  aerenths  as  aforeaaid ;  or  that  the  Coart  would 
declare  who  were  entitled  to  the  said  two-fifths  of  the 
aid  Tendue,  and  in  what  proportions.  All  the  seven 
sorriving  children  of  T.  D.  and  Ann  Grissell,  except 
Mrs.  BirKett,  dissented  from  the  plaintiffs*  conatmction 
of  the  operation  of  the  two  indentnres.  James  Grts- 
sell  was,  at  the  filing  of  the  bill,  and  still  remained, 
out  of  the  jurisdiction.  Mr.  Taylor,  the  solicitor  who 
prepared  the  deed  of  1832,  being  examined  as  a  wit- 
ness on  behoof  the  plaintifib,  deposed  in  substance  as 
fbUom :  that  he  was  uistnieted  by  the  defendant  S.  H. 
Peto,  which  instractiona  were  atierwarda  appiDved  of 
by  the  defendant  Thomas  Grissell,  who  acted  on  behalf 
aU  his  brothers  and  risters,  to  make  them  all  parties 
to  the  deed,  as  he,  Thomas,  had  no  donbt  they  would 
all  execute ;  that  on  the  18th  April,  1832,  ne  ^the 
witness)  received  a  letter  from  Thomas,  contumne, 
among  others,  the  following  queries :  —  What  will 
be  the  effect  as  to  those  who  may  have  ugned  the 
deed,  in  the  event  of  the  death  of  either  of  us  before 
tiie  deed  has  been  executed  by  my  brothers  in  India  ? 
Will  it  be  invalidated  from  tne  want  of  their  signa- 
ture? Is  the  deed  as  it  is  now  worded  sufficiently 
comprehensive  to  admit  of  the  signature  of  my  other 
brothers  and  sister,  as  they  become  of  ager*  To 
wbiofa  he,  (the  witness),  by  a  letter  to  Tbomaa  of  the 
same  date,  replied  in  these  words;—**  The  effect  will 
be,  that  those  who  taan  will  b«  bound;  the  deed,  by 
thnr  rignatnre,  is  penect  as  fiw  as  they  are  coneerned ; 
but  the  shares  of  your  brothers  in  India  will  not  be 
affected  until  they  have  executed.  The  deed  is  now 
mrded  sufficiently  comprehensively  to  admit  of  -the 
rignatnre  of  your  two  other  brothers  and  sister  as  they 
become  of  age,  but  they  must  respectively  execute  after 
they  come  of  age."  Toe  witness  then  stated  his  know- 
ledge, that  the  defendant  Thomas  was  well  aware  that 
the  deed  would  be  binding  upon  the  parties  executing, 
as  to  their  respective  shares,  whether  the  whole  of  the 
parties  named  to  it  should  execute  or  not ;  and  his  (the 
witness's)  belief  that  it  was  the  intention  of  the  parties 
executing,  that  they  should,  in  any  trent,  be  bound 
as  to  their  own  respective  shares.  The  defendants 
Thomas,  Charles,  Eltsabeth,  Henry,  and  Martin  Gris- 
Bell,  who  joined  in  their  answers,  Insisted  that  It  was 
understood,  as  part  of  the  agreement  intended  to  be 
carried  into  effect  by  the  indenture  of  1832,  that  all 
the  children  of  T.  D.  and  Ann  Grissell  should  agree  to 
add  be  bound  by  snch  agreement;  and  that,  in  conse- 
quence of  James  always  declining  to  agree  thereto,  or 
to  execute  the  indenture,  the  said  proposed  agreement 
was  never  finally  come  to;  and  they  insisted,  in  nearly 
similar  terms,  npon  the  like  circumstance  with  rtfer- 
encfl  to  the  indenture  of  1843.  They  submitted,  and 
Insisted,  that  the  two-fifths  of  the  testator's  residuary 
estate  in  question  in  this  snit  ought  to  be  divided, 
uther  equally  between  the  seven  snrviring  ehildntn  of 
T.  D.  and  Ann  Grissell,  according  to  the  trusts  of  the 
will,  or  into  eight  equu  parts,  between  the  plaintifis 
and  the  said  seven  snrvfTUig  children,  according  to  the 
add  proposed  arrangement;  and,  by  their  answer  to 
the  amended  bill,  they  s^d  that  it  was  not  the  inten- 
tion of  Thomas,  or,  according  to  th^r  belief,  of  Mr. 
and  Mrs.  Feto  and  Mrs.  Birkett,  that  the  said  proposed 
arrangement  should  be  binding  on  any  or  either  of 
them,  unless  all  the  children  who  were  proposed  to  be 
parties  thereto  joined  and  concurred  therein :  and,  with 
reference  to  the  inquiries  contained  in  the  defendant 
Thomas  Grisseirs  letter  to  Mr.  Taylor,  of  the  18th 
April,  1832,  and  the  letter's  reply  thereto,  Thomas  in- 
nsted,  tbat  he  understood  this  reply  as  referring  only 
to  the  deed  being  valid  in  case  of  the  death  of  a  party 
vho  had  exeontod  before  the  «ceeation  of  the  dfled  by 
those  in  India;  hut  he  did  not  understand  it  as  mean- 
ing, nor  was  it,  as  he  nndmtood  the  aanu^  tiie  inten- 


tion of  the  arrangement,  that  the  same  dumU  b 
binding  upon  those  only  who  n^ed,  thoDgh  tbm  I 
India  snould  refuse  to  accede  to  it;  and,  in  Bmwett 
charges  to  that  effect  in  the  bilL  Thomas,  Chulo,  n 
Elizalwth  respectively  denied  that  they  executed  tl 
indenture  of  1832  after  they  had  beea  informed  tk 
James  refused  to  execute  it;  bat  Thomas  admitii 
that  he  executed  the  deed  of  1843  after  he  hsd  ba 
informed  tiiat  James  refused  to  enter  into  the  smn 
ment.  Henry  and  Martin,  however,  doicd  thst  t£| 
80  executed  the  latter  deed. 

BaieU,  Jama  Porter,  and  Pi^ott,  for  the  plontil 
— Our  prapoation  is,  that  the  pfuntiflsBre  to  be  I 
gaided  as  their  mother  Maty,  and  that  ibe  is  tol 
considered  as  alive,  for  their  ben^t.  It  luDotl 
gathered  from  the  instruments  themselves,  thit  tb>« 
rangement  was  not  to  have  efieet  unleas  sll  ene^ 
On  the  contrary,  we  submit  that  the  intcBtioD  wm 
festly  was,  that  uie  arranf(ement  should  t>e  biailH 
each  party  as  they  respectively  executed;  and  fan 
tention  ought  to  govern  the  constmctioD  of  tbe  14 
(Bidtrell  v.  Lethbridge,  \  Barnard.  235 ;  CoOmi.H 
Mr,  1  B.  &  C.  682).  If  otherwise,  why  not  U 
waited  till  the  absent  parties  retamed,  and  the  i* 
came  of  age  ?  Mr.  Taylor's  evidence  shews  tb« 
attention  of  the  defendant  Thomas,  who  was  ■ 
promoter  of  the  arrangement,  was  drawn  to  tbs  U 
there  being  absent  persons  and  infiiot%  and  lo  il 
would  be  the  effect  in  case  of  the  death  of  sByn 
parties  befbre  execution  by  the  others.  TheNcosM 
is  only  material  in  consequence  of  its  eieeitim 
Henry  and  Martin ;  at  the  same  time,  it  op'^^'ji 
complete  ratification  of  the  first  indenture.  »l 
these  deeds,  upon  Mary's  death,  the  fond  «cnU  ■ 
been  divisible  into  sevenths.  Then,  James  beiiffl 
party  to  the  arrangement,  his  one-seventh  iDnit,in 
first  instance,  be  provided  for,  and  the  rMnainagJ 
sevenths,  according  to  the  contract,  be  divided  aiMa|l 
six  other  children  and  the  plaintiflb,theUtrrt 
their  share,  all  the  portions  of  the  fbnd  vj^^M^ 
the  contract,  would  nave  accrued  tosochwiAn, 
dreu  with  whom  the  plaintifis  had  so  5"^"^1 
reason  of  the  death  of  Mary  in  the  liftliai<l 
mother,  Ann  Grisaell,  the  tenant  for  life. 

RnU  and  Wmtodt,  for  the  defendants  Mr.  salB 
Birkett,  and  parties  claiming  under  then,  sad 
the  defendants  S.  M.  Peto  and  Gardner,  deduMMW 
any  part  in  the  atvunient.  , ,  . 

Sir  J.  Romilfy,  S.  G.,  and  FoOelt,  for  the  defcoj 
Thomas,  Charles,  Eliabeth,  Henry,  and  JwtmW 
sell,  contended,  that  the  real  scope  of  the  ''VS 
which  was  a  mere  contract  in  fieri,  and  by  Pvn 
passed,  was,  that  children  of  a  deceased  cnud  ss'^ 
stand  in  loco  parentis,  and  contemplated  a  '^^^^"^ 
eighths,  whereas  the  present  bill  songbt  a  totilly  « 
rent  diviuon:  that  the  contract  was  madewtw] 
sumption  that  all  would  accede  to  it,  the  only  < 
consideration  for  it  being,  a  mntnal  asBntsim  I 
the  parties:  that  the  execu^  by  His.  Peto, *i 
woman,  in  respect  of  her  yvnmxmKry 'xa^^it^ 
mere  nollity; 
James 


ality  failed  ■.   ,  „  —  — ,  .  , 

contract  into  effect  in  the  manner  contenpWWt ' 

Court  could  not  attempt  to  execote  it  , 

unl^  the  parties  had  themselves  considered  twi 

first  deed  had  become  inoperative,  where  wsi  to  i- 

sity  for  the  second  indenturet  ferall  *e»^r 

to  the  first:  that  the  recitals  in  the  second  dwii 

that  there  was  a  new  modification  of  the  prop«] 

which  this  second  deed  was  to  Innd,  ">Y*  ^.^^ 

fore,  altogether  anew  airangement:  ■""^"'tiS 

dren  of  Mary,  who  were  the  only  pUiotifi, 
pastiea  to  either  deed,  could  not  aak  for  a  ipwsK  p> 
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flAr,ftraiiunteuee<tf  the  •hamof  mih*  <tf  the 
Unhito. 

Jmu  PvhTf  in  ie^y.~Fint,  thle  is  not  an  exe- 
■tiijr  cwtnety  but  one  executed  betwem  the  parties, 
t»tltt  extent  «f  thdr  nqwetive  afaarea,  thouch  to  re- 
■ia  in  fieri,  bo  &r  as  that  the  fond  is  to  be  divided  at 
IgfitmtiiiM;  but,  as  each  party  pats  his  hand  to  the 
M,tbec«itnet  is  complete  as  regards  him.  Then, 
|atoth«  execution  of  the  deed  of  1832  by  Mr.  and  Mrs. 
ihd,  the  parties  were  satisfied  with  the  personal  core- 
lot  of  Uie  husband :  they  did  not  contract  that  that 
jvntion  should  operate  otherwise.  The  parties,  witti 
"veresoiMn,  entered  into  a  covenant  as  to  Itfrs.  Peto's 
^  uovis^  that  she  might  survive  her  hoaband,  and 
t  Umb  decline  to  be  bound ;  and  they  cannot  now 
,  iA  that  covenant.  Thedeed  operated  on  theshifl- 
[Ami  of  the  cfaUdraif  whatever  they  might  be : 
H^vete  thm  prammptively  entitled  each  to  one- 
7%e  aecond  deed  became  necesaary  in  conse- 
the  partial  non-execotion  of  the  first  deed, 
Irfaorteages  by  Henry  and  Martin:  it  does  not 
"  1  ID  toe  invalidity  of  the  first  deed.  The  cove- 
lit  are  by  way  of  confirmation  of  the  arrange- 
ide,  or  intended  to  be  made,  by  the  first  deed : 
i  the  machinerr  of  that  deed,  and  ia  to  operate 
Miiiig  ahare  of  each  of  the  execnting  partiea, 
mted  b^  all,  upon  the  whole  fund.  Then, 
iconndeiation,  it  is  the  mntnal  covenant  and 
■t  of  the  parties.  Each  party,  by  giving  ap  a 
I  advantage  which  might  arise  by  survivorship, 
>  a  baefit  for  hie  children  in  the  event  of  liis 
\  )tKmg  children,  in  the  lifetime  of  the  tenant  for 
1 N  tomnes  a  puTchaaer  for  his  children.  The 
b,  theiefon^  are  cestnia  qae  trost  of  Uie  cove- 
ud  have  an  interest  purchased  for  them  for 
There  is  no  statement  m  the  answer,  that  the 
ihould  fail  if  not  exeented  by  all;  and  we 
'  OD  each  party  bound  by  the  deed  to  make 
Em  cevenant  they  have  made  for  the  benefit  of 
wt/it  children,  by  each  of  them  contributing  to 
"t^iUnn  the  portion  they  have  gained  by  the  death 
*•  Peto;  that  ia  to  say,  in  the  aggregate,  one- 
itfax-Kvenths,  or  six-fifty-sixtha  of  the  whole 

ixcEixoK. — I  am  quite  clear,  that  the  con- 
etmtended  for  br  the  plwntlffa  ia  not  the 
'Oitnictioa  of  the  deeds.   It  ia  to  me  perfectly 
r« Ok  i^w  of  the  deeds themaelTea,  and  from 
**>  of  reasoning  the  plainUffii  have  adopted  in 
I  umpport  of  their  cUim,  that  it  is  felt  that  the 
a  Rally  made  the  deeds  upon  the  supposition 
'uthe  children  woold  nltimately  consent;  be- 
'>|i.TM  look  at  the  language  of  the  first  deed,  it  is 
r  adeeUration,  with  respect  to  the  eight  children 
^  Fete,  that  if  any  of  those  children  died  leaving 
s,  the  children  ox  a  child  so  dying  should  take 
ifuenfa ahare;  and  the  same  thing  is,  in  efl«ct,  as- 
^  m  the  Ullage  of  the  second  deed,  between  which 
I  ue  fint  de«d  I  can  see  no  suhstanUal  difference, 
taotdear,  therefore,  that  that  which  the  partiescon- 


"tBaosrei  now,  eacn  parent s  stuwe  was ona- 
•  Bat  it  is  not  pretended  to  he  said  that  that  is 
f^^ttion  which,  under  the  clrcnnutaneea  which 
'^'^  is  to  be  put  on  the  words,  because  the 
06  nbmit  to  take  from  the  six  ehildrett,  other 
Jaine^  who  survived  Blary,  that  portion  which 
« those  aix  became  enUtled  to,  by  virtno  of  the 
^  npon  Mary's  death,  and  which,  in  the  aggre- 
^  voud  not  be  commensurate  with  an  original 
Jgtthonrii  each  of  the  children  of  Ann  GriBsell,  ac- 
r^to  the  terms  of  the  deeds,  was  enUtled  to  have 
r^e«f  the  one-eighth.  Therefcm,  that  it  wasin- 
^  that  the  deed  ahonht  U  executed  by  aU  appears 


to  me  manifest  from  that  reiy  drcumatance,  becauae  it 
would  l>e  absurd  to  suppose,  that  where  pai^es  are,  as 
was  evidently  the  ease  here,  contemplaUng  a  scheme  of 
etjuality,  so  as  to  preserve  an  equal  division  in  ease  of  any 

ot  the  children  dying  In  the  lifetime  of  Ann  Griasell, 
by  continuing  the  share  of  any  child  so  dying  to  his  or 
her  children — it  would,  I  say,  t)e  absurd  to  suppose  that 
any  one  of  the  contracting  parties  meant  to  put  himself 
or  herself  in  a  worse  utuation  than  that  or  any  other 
child.  And  now,  then,  that  the  execution  by  James 
was  looked  to  is  clear,  on  the  construction  of  die  se- . 
cond  deed,  because,  after  their  former  experience,  after 
ten  years  of  absence,  and  his  non-execution,  hope  was 
not  entirely  extinguished,  that  second  deed  was  pre- 
pared, and  he  was  still  made  a  party ;  and  for  what  pai^ 
pose,  unless  in  the  hope  to  obtain  his  concurrence, 
which  was  felt  to  be  neceaaary,  in  its  execution!— 
Umitttdt  with  eoitit 

Bbaslev  r.  WiLKivsoK. — Jitfy  13. 
Deviw  of  Drast  Ettatu — CoMtnittiom. 
A  DevitCt  by  a  tole  surviving  Devisee  in  TVtwf,  <^  aU 
Estates  toaieh  at  his  Decease  might  be  vetted  in  htm  as 
TVustee,  and  which  he  could  deviae  without  Breach 
of  Trust,  to  A*  W,f  h«r  ffeirs  and  Assigns^  upon  Me 
TWiste  afxting  tie  earn  re^iecthehf—ile^  to  pan 
the  Trvtt  Estates  to  the  Devisee^  A.  W. 
Benjamin  Wilkinson,  being,  at  the  date  of  his  will, 
and  at  the  time  of  his  death,  sole  surviving  devisee, 
upon  trust  for  sale,  under  the  will  of  John  Brittain,  of 
mehold  and  copyhold  estates,  devised  all  estates,  londiL 
and  hereditaments  which  at  his  decease  might  be  vested 
in  him  as  trustee,  and  which  he  could  and  might  devise  or 
dispose  of  by  his  will  without  breach  of  trusty  unto  and  to 
the  use  of  hb  wife,  the  defendant  Ann  Wilkinson,  her 
heirs  and  assigns  for  ever,  upon  the  trusts  affecting  the 
same  premises  respectively.   The  testator,  Benjamin 
Wilkinson,  lefl  the  defendant  Edward  Wilkinson  his 
heir-at-law  and  customary  heir.    Various  contracts  had 
been  entered  into  by  Benjamin  Wilkinson  for  the  sale 
of  portions  of  the  trust  eirtates,  but  had  not  been  com- 
pleted at  the  time  of  his  deaUi.  The  defendant  Ann 
Wilkinson  declined  to  act  in  execution  of  the  trusts  of 
Brittain*8  will,  except  under  the  direction  of  the  Court. 
The  present  suit  was  accordingly  instituted,  and  prayed 
a  reference  to  the  Master  to  approve  of  new  tmstees  of 
Brittain's  will,  and  that  the  unsold  estates  might  be 
conveyed,  surrendered,  and  assured  by  all  proper  par- 
ties, so  as  to  vest  the  same  in  the  new  trustees,  wnen 
appointed.   The  cause  now  came  on  for  bearing. 

■  €iH"nM,for  the  bill,  submitted,  whether,  having rM;ard 
to  the  language  of  Benjamin  Wilkinson ^s  devise  oi  the 
estates  vested  in  him  as  trustee,  the  legal  estate  was 
now  vested  in  his  devise^  Ann  Wilkinson,  or  in  his 
heir  *. 

Hi^hes  appeared  for  the  drfendants. 
The  Ticb-Chancellob  held,  that  the  legal  estate 
vested  in  the  devisee. 


VICE-CHANCELLOB  KNIGHT  BRUCE'S  COURT. 

FowLBR  e.  Rbtnal. — Magr  7. 
Breach  of  TVust — Parties — Ordering  Mon^  ntto  Oomi, 
Stock  was  transferred  hOo  the  Names  of  Trustees  of  a 
Marriage  Settlement,  in  Trustfor  the  intended 
for  Life,  with  TntsU  over,  lie  Trustees  had  Power 
to  self  out  the  Stock  and  invest  it  on  Mortgage  or  other 
Securities,  with  the  Omsent  of  the  intended  ffasband 
and  Wife.  After  the  Execution  of  the  Settlement,  and 
f^fbre  the  Marriage,  the  intended  Wife  and  Husbnd 
<md  the  Settlor  tigt^  a  Memorandum,  requesting  tiie 


*  See  Cooie  v.  Crm^brd,  (13  Sim.  91) ;  7U/ey  v.  WoUttn- 
hoime,  (7  Baav.  4U)\  Mortimer  v.  Irelend,  (6  Hue,  196). 
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Srmlm  tt  Umi  ^  Slotk  to  fi«  Owmr$  w  Lemm  iff  a 
partieMhw Pnmtr^ catUd  V^tOotatJutt  Time  wtn 
tkt  Senior  and  Two  otk$r$.  The  Stock  was  told  otU 
mmd  Imttotke  Three^  bmt  no  Soatrityuxu  taim.  The 
JSmhr  Am  told  kit  Interut  in  the  Property  calUd  V. 
to  the  other  Tw^  who  gave  a  Mortgme  on  the  eame: — 
SeU,  that  the  Loan  wai  a  Sreaeh  of  TntA  on  the 
Part  ^  the  Tntsttat.  A  BUI  was  /Hed  the  VFtfe, 
her  J>aughXery  vAo  had  attained  Twen^f-one^  and  her 
mrfant  OtUdren,  for  the  Seetoration  of  the  Stoei;  and 
the  Dome  the  <Stooi  was  ordored  to  he  hromght  into 

"The  bilL  among  other  thtDgL  stated,  that,  by  an  ia- 
-Aantwn  of  HttlentHit,  dated  toe  Ifith  Jaaiwnr,  1825, 
ftadmad*  between  Thomai  BUb,  and  Franees  Elizabeth 
fiish,  hb  daughter,  of  the  first  part;  Robwt  Hodgaui 
Folder,  her  then  intended  husband, «  the  second  ^rt; 
and  George  Thomas  Robert  ReyosI,  George  Webb,  Wil- 
liam Fowler,  and  Chappel  Fowler,  of  the  third  part; 
after  reciting  that  &4C0(.  3  per  Cent.  Reduced  Bank  An- 
uoities  had  been  transferred  by  Thomas  Bidi  into  the 
names  of  the  parties  of  tbe  tlurd  part,  it  was  witnessed, 
.that  the^  did  decUre  that  they  would  stand  possessed 
thereof,  in  trust  for  Thomas  Bi&,  unUI  the  marriage  be- 
tween nis  daughter  and  Robert  Hod^n  Fowler,  and 
a&erwards  upon  trust,  out  of  the  dividends,  to  pay  the 
premium  on  a  cert^n  poBcy  of  assurance,  and,  subject 
thereto,  to  pay  the  dividends  to  Frances  Elizabeth  Btsh, 
-dorii^  tier  life,  for  her  separate  use,  in  manner  therdn 
.mentioned,  bat  not  so  as  to  enable  her  to  dispose  ther«o^ 
or  to  deprive  herself  of  the  benefit  of  the  same,  by  mwt- 
'£^1^  rale,  assignment,  or  otherwise,  in  tike  way  of  Ipi- 
ttcipatioa;  and  after  her  decease,  in  case  there  should 
not  be  any  child  or  issue  of  the  marriage  living  at  her 
decease,  in  trust  for  Thomas  Bish,  hia  executors,  admi- 
nistrators, and  assigns ;  but  if  any  child  or  issue,  to  pay 
the  dividends  to  the  intended  husband  for  life,  or  until 
liankruptcy;  and  aft^r  her  decease,  &c.,  as  to  the  capi- 
tal, in  trust  for  the  children  living  at  her  decease  who 
diould  live  to  attain  twentv-one,  or  who  should  die  &c. 
And  it  was  declared  that  tne  trustees  and  the  survivors 
^c.  should  have  power,  with  the  consent  and  approba- 
tion of  the  said  Robert  Hodgson  Fowler  and  Frances 
Elizabeth  Bish,  or  the  snrrivor  of  them,  testified  in  writ- 
ing tinder  their  hands,  or  the  hand  of  the  sarvivor  of 
them,  during  their  respeotire  Uvea,  and  after  the  decease 
of  such  survivor,  at  the  discretion  and  by  the  proper  au- 
thority of  the  trustees  or  trustee  for  the  time  being,  to 
sell,  transfer,  and  dispose  of  the  sud  sum  of  8450/.  3  per 
Cent.  &C.,  or  any  part  thereof,  and  to  lay  and  place  out 
the  monies  arising  &om  time  to  time  by  such  sale  or  dis- 
poeiUon  upon  any  other  public  stock  or  funds,  or  tt&m 
real  security  or  securities,  at  interest,  &c. ;  with  further 
powers  to  alter  and  vary  the  eame.  That  Frances 
Flint,  (the  wife  of  the  Rer.  Charles  Ramsey  Flint), 
Mary  Fowler,  Rol>ert  Rodney  Fowler,  Thomas  Fowler, 
Charles  Hodgson  Fowler,  and  Alice  Emil^  Fowler 
were  all  the  children  of  the  marriage  then  living,  and 
that  Frances  Flint  had  attained  tiie  age  twenty-one 
yean:  that  the  trustees  ass^tsd  the  transfinr and  trust: 
that  before  and  at  tbe  time  of  the  settlement  Thomas 
Bish,  Frederick  6;^e,  and  Richard  Hughes  were  enti- 
tled, in  equal  undivided  third  sharss,  to  eertwn  copyhold 
Jbswditaaenta,  called  Vauxhall  Gardens,  as  partnmhip 
jnoperty;  that  Bish,  I>efore  tha  axeentionof  the  deed, 
pnfoaed  that  the  bmst-fund  should  be  lent  by  the 
trustees  to  himscif  and  his  co-partners,  npon  the  secu- 
rity of  a  mortgage  in  fee  of  the  same  copyhold  heredita- 
ments, such  mortgage  security  to  be  redeemed  at  the 
end  of  five  years  from  tbe  date  of  the  loan,  and  to  bear 
interest  at  ££.  per  cent,  per  annum :  that  a  memorandum 
ma  prepared  hy  £.  L.  Ogle,  who,  with  his  partner,  the 
Mid  George  Thomas  Robert  Reynat,  acted  as  solicitor 
3m  Bish  in  the  matters  relating  to  the  settlemani,  and 
tha  sane  wa%  iasmad  lately  aoer  tlw  execution  of  the 


ssttbinrat,«Bd  brfm  the  marmBBWH  aolnuiiid,b 
dorsed  thereupon,  and  was  siraed  by  the  inUaisdn 
the  intemled  nusband,  and  Theiaas  Kdi,  and  wal 
follows:— We  hereby  request  the  tnuteas  wifl 
named  to  advance,  pursuant  to  the  power  within  «■ 
tained  for  that  purpose,  the  snm  of  8460IL  3  MtQi 
&0.,  or  amr  put  tnereof,  to  the  owneis  or  Ita — 
Vauxhall  Gardens,  in  the  oonnty  of  Swny,  epos 
gage,  eithn  as  finL  second,  or  tiiird  morimee^ 
mch  time  and  at  snch  rate  of  interest  as  tbe  and  tr^ 
may  in  their  disoetion  think  fit,"  &e.:  that  it 
intsntiMh  the  time  <^  rigmng^  as  «^  ol  ThoB 
as  of  his  dangliter  and  her  then  intended  hubss^l 
the  loan  dioiild  be  for  only  five  yean,  and  dkst  s 
tion  to  that  eiect  was  inadvertently  omitted: 
trustees  soon  after  sold  out  the  stock,  end  on 
February,  1825,  lent  tlie  mwwy  to  Tbomss 
derick  Gye,  and  Uohard  Hnghas,  on  the  nni 
that  a  mortem  alundd  be  executed  £inr  tht 
without  tuing  any  present  security  for  thi 
ment  thereof:  that  on  the  30th  Jnly,  1825, 1 
tired  from  the  partnership  concern,  aad  aO  hiii 
in  the  o(4>yhold  wemisos  was  tlisreapM 
to  and  Tested  in  Gya  and  Hughes,  who  c 
•carry  on  the  concern  till  their  baoknqA?: 
money  knt  to  Bish,  Gye,.  and  Hng^  T«iuln«l 
cured  down  to  the  2$Mt  Movemher,  1S26,  v' 
deed  made  between  Gre  and  Hughes  of  tbe 
and  the  four  tmsteas  of  the  other  part,  tiye  and 
covenanted  to  8nrrend»  the  pn^MCty,  anlyeat 
demptisa, for sscBring  the  monerlent, and 
two  otlier  mortgage  secoritiee.  The  biiltha 
various  transaotiona  aad  a  long  oo: 
which  it  appeared  that  the  seonritj[  was 
that  Reynal  was  the  active  party  in  the 
and  it  prayed  a  declaration;,  that,  by  vatyisK  tk 
ment  of  the  stock,  and  by  selling  the  asau  ui 
the  proceeds  to  BiEdi,Gye,  and  Hughes,  ^entbi 
of  the  copyhold  bereditamant^  Reyaal  wm  ga 
breach  of  tmst,  and  became  persoully  liahk  to 
ai^  make  good  tl>e  fiill  amount  of  the  ' 
he  might  be  ehatged  with  the  sam^  wi** 
be  duuqged  with  and  dedwsd  lialM  ts  MB 
the  amount  of  loss  which  had  arisoi  by  tat 
elation  in  «alw  <^  the  preperty  from  tiM  til 
the  security  ought  to  liave  l>e«i  raslisad; 
Court  aheiud  m  of  o^nion  that  the  elbertr'^ 
any  or  either  of  them,  ought  to  Iw  chai^ 
part  of  the  loas,  thcu  that  they  or  he  duW 
chaned  aee<»dingly.  The  bill,  as  origiaill;  « 
WM  by  Mn.  FowIot,  and  Urs.  Flint  hn  daagbl 
her  ouier  children,  against  Reynal,  the  traito^ 
Hodgson  Fowkr,  the  hnsban^  Chsrias  Bansey 
the  husband  of  Mrs.  Flint,  the  trustees  of  tha 
ment  made  on  tha  mwiia^  of  Mr.  and  Uts. 
against  the  two  inbnt  children;  and  was  aa 
makiDg  the  other  three  trastees  dufuslaaita** 
before  detailed  were  sol  denied  hy  Os  ■■■ 
ovldenos  wHStttandinto  fak  nfonnss  t»  sthar 
the 


•  FowLBB  ».  RaTNAi..— Itae.  7,  IMS- 

Where  tntral  TVmtett  keae  eommittei  e  Brt^  »  n 

omeSiajUedagainU0He,h«heteSttkil9i^''^. 

tnutett  hmmght  hrfore  the  Oncrt. 

Oo  tbe  eaaae  oomii^ on.  Tiyran, fis BeT^^otf"^ 
want  of  die  oo-tnisteee  as  defcndsots  en  As  recort.  . 

Jfaeeii  sad  Mto,  eoatn.  cited  the  32ad  Oi^ 
Aagost,  18*1 ,  Hid  the  cmci  of  Ferry  v.  iMt  (9  ■ 
snd  Kethtwof  v.  Muuon,  (Id.  919).  ^  J 

Khioht  Bavos,  V.  C— Coiwiiteotly  wilk  the 
I  en  of  opioloa  that       tivstee  b«e  «  rigMI»"*""" 
other  par&ab^broHbt  Mm  tkaCowt.  ^ 

-  ^HioJ^withasrtriii^'yn 
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Am,  Jhttir,  ml  AmMm  ttumpkrmt^  for  the 
jIMl^  oaalRiM}  tfut  tbera  wm  a  dear  breach 
rflTM^  od  that  the  hurtBBB  nmttw  decAmd  bound 
ftB^  nel  the  vmdot;  mA  dtc4  AsahMV  r.  Sbwel?, 
ilr.&Cr.*}. 

i  mm;  JbrOtMatalt  W«M»»  aigivea,  that  Aere 
>li^9Btyof  AetnutcM  staled  on  the  leeord,  for 
' '  I  ttepirtiei^  by  Ai  tctj  wpi'fla  of  me- 
.  ImM  to  tlw  MORftics  of  the  Tonzhall 
f,  nd  wbetfMr  as  firet^  seoond,  or  tbtrd  nort" 
I  Mvitji  MonweTf  Mts*  ^)w1ery  wtw  irai  then 
'  1mefMlace,lHidflignedtheiiMmof«ndnin, 
Ithenfim  there  evud  be  goM  neoBd  of  complaint 
tin  vUdi  flhe  wai  a  eo-flttnttiF. 
■^ftr  thetnutee  FViwler,  ■kedlltstfhe  decree, 
,  nude  ^nnflt  the  defendants  n^ght  be  wMioiit 
'  1 1»  »PT  qaeatka  aa  between  them  and  Reynal. 

m  SM  Dnmry,  fat  Aeynn),  eontended,  that, 
\wj  adrene  decirce  were  nade,  tiiere  Aonld  he 
'  >Mia  Waum  T,  Clqpnni,  and  Flint  r.  Bi^het, 
.US).  The  ^wiiMflwaldb^finL  whether 
■acted  jnyridcnfly;  and,  sBcoDdlj,  now  much 
I  tpM  traet  Inid  veen  dOTwiWed.  ^%e  words 
I       ntiflti  I II J  af"  ownan  tt'^Bwm/*  nmst 
Hwnera  or  lesBoci  it  Ae  time  of  the  memoran- 
ttlie  owncn  or  Immbi,  wbaew  tbej  Might 
I  the  mortpige  meadtj  dwnld  m  exeented. 

a  gooa  aofhority  to  knd  the 


MfiyhQU  fnvvtty,  at  all  ereBti  it  wai  a  di- 
ittioB  nrt»8  wBo  si^ud;  and 'd,  &ersfi>r&  one 
direetad,  the  oUwr  plalntiA  could  not 
ft.  ILtbea,  one  plaintiffwen  barred,  so 
Mt;  and  whateTor  righto  and  remedies  there 
U  in  iDjr  other  aait,  tMrt  waa  noae  hnre,  and 
JAoaldCedisniaBed.   (ONrifr  t.  C(Hi<y.  9  Sim. 
JUumter,  A9«Aenuk4  Bm.S4i:  and  Beau- 
-t.JMmmiam,  8  Bear.  322). 

BiecL  T.  C^Tbo  Snt  qacition  i%  wIhUmt, 
Uiis  nut  to  he  in  soch  a  stata^  ta  point  of 
II  to  render  U  pa^ter^-if  Hm  moAU  i«nder  it 
-(•  Older  tiM  Mun  of  84M/.  3  per  Cant  Re- 
lak  AjMuuHm  to  be  bren^t  Into  court,  there 
BMiitB.    Kow,  wi^ver  u  out  of  the  case, 
li  npon  all  hands,  that  if  a  hraaoh  of  trust 
cooantited  wiih  M^eet  to  this  som  of 
h,  bfU  for  waiver,  would  vender  tliose 
■■■ittad  aoeh  bnach  of  trust  liaUe  to  re- 
a^tbej  aas  still  as  liable,  huumnch  aa  there 
*t  ^  aar  waiTar.  Kow,  had  the  ease  raited 
the  Bodjr  of  the  settleuent,  indapendently 
jwnntaadiiui,  U  aiaat,  I  thlnfc»  have  bean  dear 
■Mb  Uiat  an^  a  hnaeh  of  t»t  wm  «am- 
Ihe  aacazity  taken  was  m  mmAty  wUdi 
Mt  H^eea  maj  mm  would  attavpt  to  ai;^e 
Pveraeeanitj,  indapesidentlr  of  the  mamenn- 
ns  qaeatioB,  Oien,  ia,  whether  the  meaaoran- 
Mbiadtfownce.  I  agree  that  the  plslaiifft  in 
~itBat  be  taken  aa  hoimd  by  the  memeraadnm, 
WHalaed  coutemporaneooidy  with  the  aettle- 
wfere  the  aaawisgf^  when  His.  Fowler  was  both 
ud  of  agtu    By  that  memorandum  the 
leqnerted  to  advanoa  the  atock,  which 
1  HVnfaand,  land  it;  therefore,  hi  eSeot,  to  lend 
(5 *4|>rt  of  it,  to  the  owners  or  leaaaea  of  Vaux- 
MMiudo^  apen  mortage,  either  aa  first,  second,  or 
l^fntmMs.  IsKiee^iat  one  poaibla  oonstmo- 
? Wbt thst  which  Mr. Ba^naTs eo 


thigr  mean  the  pcnMNU  wfaik  at  the  time 
j?****MMraBd«n  waa  signed,  waea  the  ewers  or 
Hwasao  considered,  as  I  mdentand  it; 
"^dmay  after  the  marriage  the  stock  was  sold. 


and  the  prednee  of  the  ade  was  adTsnoed  to  those  per- 
Bona^  three  in  number,  namely,  Mr.  Bfth,  Mr.  Gye,  and 
Mr.  Httf^es;  and  K  was  so  advaaeed  not  upon  mert- 
gago— it  was  advaneed,  aa  I  undeistand  it,  wtthont  any 
aecuiity  wfcaitafer^a  atale  of  tilings  whidi  I  vnderatMid 
to  ham  oxiated  for  more  ttsn  a  twdvemonth*  Dnfng 
tSiat  time,  after  the  loan,  Mr.  Bhdi  scents  to  have 
soeiated  himself  from  the  other  genttemen,  who  appeav 
to  hare  become,  as  between  themM vei^  sokf^  the  owncm 
or  lessees  of  Vauxhall  Garden*.  At  the  end  of  tUs  pe- 
riod, more  tlian  a  twelvemonth  after  the  money  was 
adranced,  we  have  a  mertg^,  with  a  oorenaat,  wMdi, 
I  apprehend,  whether  it  were  a  joint  or  a  joint  and 
aereral  co Tenant  on  the  pnrt  of  the  two  aa  to  wMch 
I  say  Bothhig — ^had  tin  efleot  of  destroying  the  legti 
remedy  ^^nst  Mr.  Birii  upui  the  dnple  eontnc^ 
fhe  legal  remedy,  if  that  is  not  gone  by  the  fltatute  e( 
LinritadoBS.  ft  is  ^nite  clear  that  hen  there  is  no 
Hgation  by  spouahy,  in  any  event,  on  the  part  of  Mr. 
Hah;  and,  aeeoiding  to  die  osnal  mode  af  toanaartteg 
hnfllnaaB,  and  tiw  oorrect  Inlei  piotaitfin  of  ttis  nen^ 
randnni,  I  raprdwud  tint  it  was  inenmbent  npoB  tiie 
tmalees  to  take  from  the  time  owners  or  Icaacc^  xnulud* 
ing  Mr.  Bish,  a  joint  and  seTersl  Hablllty  by  spetMtr 
for  the  money.   ThsA  was  not  done.   I  am,  fherefov% 

opinion  twit  the  bttsineas  was  ttansaeted  wftii  sub- 
stanUal  irre&;ularity,  and  that  alt  the  trustees  are  now 
liable  to  replsoe  the  stock,  tlie  amount  of  which  nmst 
be  btonght  nrto  eotirt.  Tne  next  question  whetiier 
tite  Buit  IB  now  so  ft^smed,  in  point  of  parties,  as  to 
enable  the  Court  to  do  anynung  in  it  effeetiTely.  Now, 
Mn.  Fowler,  tiie  plaintiff,  haa  an  hnmedhrte  and  boIh 
stantifd  intereat  in  tiie  stock.  She  is  tenant  for  Hfb. 
If  I  am  right,  therefore,  in  what  I  Imto  add  aa  to  tt» 
liahlBty  to  natore  tin  stoek,  sha^  of  touise,  is  eulitted 
to  imtitnte  a  soft  fortin  recerery  of  the  ttoekj  andriw 
is  one  irf  Ae  platntiflb  hue.  The  next  qncsHon 
whether  tinrs  an  SBfltcAoiit  pirintift— -w9ieiber  then 
are  sofficfent  parties?  It  Is,  rtmdentand,  not  objectei 

either  of  the  answers,  ttut  tiie  suit  is  defectire  for 
want  of  peorties.  Tbm,  an  then  superflwws  plMntifflL 
or  Is  then  a  snperflnous  pIsintilFt  It  Is  not  soggestan 
by  any  one  of  the  answers,  tirat  utber  of  the  p^itiA 
is  a  person  wiAout  an  iartnevt.  Then  is  reason  to  be- 
Here,  and,  which  carries  one  etill  higher,  to  infor,  from 
the  answets,  that  those  who  harre  put  in  the  answen 
bellcTe  tlwm  to  In  parties  eo  connected  with  the  fonily 
as  to  hare  an  interest.  I  tiilnk,  therefore,  them  is  no- 
thing in  tiie  state  of  the  record  to  render  it  wrong  to 
order  tiie  Stock  to  he  hnnmht  Into  court.  I  an  itf 
ophiion,  therefore,  tiisA  tiu  atodc  nuat  be  ordered  to  ho 
liTooght  into  court  hy  tin  totut  trastecs.  An  nnnify 
most  be  direetsd  as  to  tin  state  «f  tiie  fonily— tanng 
can  to  vae  the  prc^wr  words — Mrs.  Fowler  and  kcr 
ehndren-^  as  to  aseertain  that  alt  persons  who  ought 
to  be  hen  sn  hen ;  and  if  tAn  Master  sfadi  ftnd  ^nlb 
they  an  ben,  to  take  an  sceount  <^  whst  is  due  to  Mrs. 
Fowler  fbr  tite  dividends,  the  riving  credit  for  idl  sums 
tliat  she  has  received.  The  Master  must  he  at  liberty 
to  state  any  circumstances  specially.  Beserve  tiie  pay« 
ment  of  costs— this  is  to  Ira  without  prejudice  to  any 
question  as  iietween  tlie  four  trustees— witii  leave  to 
tiie  trustees,  or  any  of  tinm,  to  apply  for  time  to  ^ve 
secnrity  for  the  stodc.  Take  a  reference  to  the  Master 
at  once  to  arorove  of  a  seeniHy  forthe  stoek,  IKera 
is  very  mnch  of  the  case  upon  wUeh  I  have  not  pro- 
nonneed  any  canton,  and,  in  the  view  I  take  of  n,  it 
wBl  not  he  nseeMty. 


In  re  Tat  Wakwick  aud  WoscKsmamsa  Ranmr 

ConpAWT.— Jime  1. 
'  Jhin^itodk  fJoKpttnttt  Wiiftfciij-np  Jint^  1446* 
A  Ompany  had  been  fyeotted  betateen  ne  jMOtfng  of  tike 
otd  fVmdinff-np  Act  omf  the  above  StoMe^  ttna  tt  Snk 
And  been  intiitntedf  mdet  wAkA  mi  OtAt  nut  snnls 
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nferrmg  it  to  the  Master  to  take  the  Aeeounttj  and 
directing  Pemnent      (A«  DtUs  of  the  Comptatjf: — 
Heldf  that  the  Company  wa$  within  the  JVinding-up 
Act;  and  the  CWt  made  an  Order  for  winding-up, 
hut  directed  the  Reference  to  the  same  Matter. 
This  was  a  petition  of  a  subscriber  to  the  Company, 
stating  that  it  had  been  diasolved,  and  had  ceased  to 
cany  on  business,  and  that  the  debts  and  liabilities  were 
upwards  of  10,000/.y  and  praying  that  the  affiurs  of  the 
Company  might  be  wound  up. 
Matins  aixi  Roxhurght  for  the  petition. 
Mdealfe^  for  Mr.  Grant  and  Mr.  Shaw,  two  directon. 
»This  Company  is  not  within  tiie  provisions  of  the 
statute.  It  was  dissolved,  and  ceased  to  carry  on  bad> 
ness;  and,  in  fiwit,  the  dissolution  tpok  place  between 
the  period  of  the  passing;  of  the  old  windmg-up  act  and 
the  present  statute ;  and  by  the  latter  act  assocuttions  so 
circumstanced  are  excluded  A^m  its  operation.   In  a 
suit  of  Goodman  v.  De  Beauvoir^  in  this  court,  there  was 
a  fHind  amply  sufficient  to  discharge  all  the  liabilities,^ 
and  an  order  bad  been  made  in  that  suit  referring  it  to* 
the  Master  to  take  the  accounts  of  the  company,  and 
directing  payment  of  the  debts  and  taxation,  and  pay- 
ment of  the  costs  of  the  suit.   For  these  reasons  the  pe- 
tition ought  to  be  dismiaaed,  and  with  costs. 

Qlaste  and  Southgatet  for  other  directors,  opposed  the 
paUtion. 
JhmM  uipaared  ibr  other  parties. 
Knight  Bbdce,  V.  C,  aaid  he  was  of  opinion  that  the 
Company  was  not  prevented  from  being  within  the  opera- 
tion of  the  act  of  August,  1848,  by  reason  of  its  aisso- 
lution  having  taken  place  between  the  dates  of  the  two 
acts  of  Pai'liament.  He  was  also  of  opinion  that  it  was 
not  necessary,  in  a  ease  such  as  the  present,  in  order  to 
found  the  junsdiction  of  the  Court,  to  sliew  ait  insuf- 
ficiency of  available  funds  belonging  to  the  association 
to  meet  its  engagemeuts.  How  it  would  be  if  the 
Company  were  not  dissolved,  and  any  persons  requested 
or  were  desirous  that  it  should  contmue,  was  quite  a 
difierent  connderation.  Then  tlie  only  difficulty  was 
as  to  what  had  taken  place  in  the  suit,  which  led  him 
to  condder  lev  some  time  whether  it  would  not  be  xight 
to  send  a  reference  to  the  Master  to  aaeertMn  the  neoes- 
dty  or  expediency  of  winding  up  the  afbirs  of  the 
association  under  the  act.  ETe  was  of  opinion,  how- 
ever, that  it  was  not  necessary  to  burthen  the  parties 
with  the  expense  of  that  inquiry;  and  that  he  ought  to 
make  the  order,  notwithstanding  what  had  been  done 
in  the  suit.  If  any  parties  found  themselves  incon- 
venienced from  proceedings  taken  under  the  order  in 
the  suit  and  on  the  petition,  they  would  take  such  steps 
as  they  might  be  advised.  He  considered  it  proper  to 
make  the  common  order,  and  the  case  would  go  ,\a 
Master  Senior,  because  he  was  the  Master  in  the  cause. 
The  parties  would  consider  for  themselves  whether  this 
matter  or  the  suit  ought  not  to  be  stopped. 

In  rw  The  Trikq,  Rxadino,  and  BASnnwroKB  Railway 

CcoiPAHV.— June  20. 
Jbint-ttoet  QmgMimei  IVinding-up  Actf  164a~~S«niee 

of  Petition. 

A  Company  had  no  Office,  and  a  Petition  to  wind  up  was 
terved  on  a  Member  of  the  Company^  w&o  appeared  at 
the  Hearing  Counsel,  3%e  Court,  neterthelessy  teas 
tif  Opinim  that  it  was  neeestaty,  that,  before  the  Order 
could  be  draum  up,  an  AJldam  t(f&rnee  ^the  Pai~ 
tion  should  be  produced. 

An  order  was  made  in  this  case  for  the  absolute  dis- 
solution and  winding-up  the  affairs  of  the  Tring,  Read- 
inland  Basingstoke  Bailwav  Company. 

Ciandless,  wno  obtained  the  order,  now  stated,  that  a 
difficulty  had  arisen  at  the  R^istrar's  office,  in  dravvipg 
np  the  order,  on  account  of  the  absence  of  an  affidavit  (a 
service.  By  sect.  10  of  the  Joint-stock  Companies  Wind- 
ing-up Ac^  1848,  it  is  provided  that  every  petition  for 


winding-up  &e.  "aliall  be  served  at  tiu  had  or 
office  of  ue  eompany,  uptm  any  member,  ofbeer,  a 
servant  of  the  company  there ;  or  in  case  no  nch  mm 
her,  officer,  or  servant  can  be  faand  tbm,  then  ^ 
being  left  at  such  office;  or  in  case  no  Each  office  of  l|| 
company  can  be  found,  then  upon  soy  metDber,  offio^ 
or  servant  of  the  eompany."  In  the  presoit  cue  ' 
Company  had  no  office,  and  the  petiUoa  »u 
upon  a  member,  for  whom  Hr.  Swaoaten 
counsel  at  the  hearing  of  the  |>etition.  The 
required  an  affidavit  of  the  service  of  the  petitiontB 
member,  and  the  petitions  not  being  able  to  pniN 
it^  the  present  appucation  was  made. 

Mr.  SedweO,  the  Registrar,  aoggestad  that  tbt  nl 
affected  third  parties,  and  they  oiwit  to  have  an  «|||| 
tunity  of  stating  their  objecUons,  if  sny.  -■ 

Kniqbt  Bbdcb,  V.  C. — I  a^ree  with  Hr.  Bedirf 

thatj  asthis  isanorderconcemrngthemtercitaof  A 
partus,  the  affidavit  of  service  is  necflaniy. 

COURT  OF  QUEEN'S  BENCH.  ^ 
SITTINGS  IN  BANC  AFTER  HIUKT  TERlb, 
Reg.  v.  Thb  Ghbat  Westkbk  RmwAT  Caats^ 

a. 

Two  Rates  for  the  Relief  of  the  Poor  tans;  Im  iA 
hjf  the  Oversoers  of  the  Parish  of  Bttmiam,  and  d 
fy  Two  Justices,  it  was  afterwards  ditemrti,^ 
were  imperfect,for  Want  of  the  Declaratim  mjak 
the  Stat.  6     6  ff^sll.  4,  c.  76.   The  (henan, 
upon,  in  order,  as  they  bought,  to  obviate  tit 
the  Omission,  struck  out  the  AUoumce  i>f 
signed  a  proper  JDeelaration,  andgot  the  Art 
allowed  ly  other  Two  Justices.   7%s  Qred  W 
Railway  Company,  who  were  atmied  ndr  < 
Rates,  declined  to  pay  the  Sums  at  Of 
rated.  Other  Oterseers of  Bumhm,theif,ii /sin 
of  the  Advice  of  Counsd,  and  iy  J>ireeti(m  ^  * 
try,  hy  Means  of  a  friendfy  Appeal, 
Rates  to  be  quashed  by  an  Order  of  StnvMLm, 
Rates  to  he  made  in  lieu  thereof.  7%emmi 
Rates  were  then  removed,  at  the  Suit  of  thtGmt^ 
tern  Railway  Company,  hy  Certiorari,  isits'is^ 
Queen's  Betieh,  and  quashed.   Duritig  all  li« 
eeedingt,  and  others  consequent  i^xm  thm,  fc^wj 
Sessions  and  in  the  Superior  Court,  J>fa»ff.j!jij| 
Sf  Parton  were  the  Solicitors  of  the  PariA 
Bumham,  and  delivered  Bills  of  Costs,  i»f*"*"J^ 
the  Proceedings,  to  the  Parish  Cfficm.  ifr.  £wj 
had  been  for  many  YoiMr»,predaiuiotiaf^m9j\ 
Stat.  7ifS  net.  e.  101,  AudUor  ^  TwVfimni 
Coun^ofBueis:  hehodbeem^pwOtdAv^ttr^^ 
of  them,  of  the  Union  ofJBton,  of  the 
Bumham  formed  a  constituent  Part,  ftr  tie  Gtarn^ 
of  the  Union,  at  a  Time  when  he  had  bm, f»  "J 
Thirty  Years,  Solicitor  to  the  Paria  of  Bunku.  ^ 

Parish  Officers  of  Bumham  charged  tie  &peM 
their  Law  Proceedings  in  their  AtxmOt 
Parish,  and  their  Accounts  came  on  to  he 
Mr.  Charslty,  as  Auditor  of  the  Unioa.  Mr.  (Mt 
lejft  notwithstanding  the  Opposition  tf  (he  ^^W'*^^ 
their  Agent,  passed  the  Overseer^  Aeeomi*. 
of  Certiorari  then  issued,  at  the  St^  ^  the  Cc^ 
aceordinq  to  the  Provisions  of  the  3fiM  Satim  <f  [ 
Slat.  7*8  Viet,  e.lOl,  to  remaps  the  Aea>intt,aiiit 
AudUs  of  them  Iw  Mr.  Chardy,  and  hit  SmM^ 
allowing,  disallowiMf  or  tunhar^g  e*j  rfir» 
thereof  Upon  the  Eetum  made tv  that  Wnt,*^ 
Charsley,  a  Rule  Nisi  was  obtatned,  infitrtier  f*" 
ance  of  the  same  Section  of  the  Statute,  te  jww*" 
Return  and  the  Audits,  or  the  ABomaue  of  ofm 
Items  in  them,  and  to  direct  the  PeymeHUmeaei^ 

•  Coram  Lord  Oenman.  a  J.,  FUMW  ni^j 
mas,  JJ, 
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fgiiftim  Ilmt  to  be  rtpaid  to  the  Partiet  entitied 

^pMfAatHi*  Omrt  cmM,  ipm  thia  Rmh,  inquire, 
mmrAtAmiitarwaMorwat  not  tie  proper  Portm 

li^MCMi^,  tita  tie  Auelitorwat  eompetent  to  pais  tie 
tmatiy  Mi  because  he  had  been  appointed  Auditor 
fib  Uitien  by  Pertme  authorieed  to  maie  the  Ap- 
iriBirt,  n(o  kmm^  at  the  Time  of  the  AppointmerOy 
ikiMentthehadin  the  PartM,  and  beeautet  hav- 
j  km  me  dufy  anpointed  Autuior  of  the  Union, 
oMaat  tlun  dMtno  to  audit  tie  Aeeounti  of  the 
'eridi, 

lUd,  Oirdfy,  that  the  JSi^tee  incurred  by  the  Over- 
m mAe Zmp Proeeedinfft,  although  thgrvere  ineur- 
4  deed  jUet  under  the  Advice  of  Counsel,  and  by 
iradiM  U«  Veitry,  were  not  eueh  as  the  Auditor 
ybtsi««e  allowed;  for  th^  usere Expenaea  incurred 
wammatyand  imprwer  Litigation;  and  neither 
I  Vwk  ^gUert,  nor  the  Me^jori^  of  tkote  atttmiing 
Yttn,  hne  a  ugal  Pweer  to  direct  the  AfpHeation 
%Pw-rate  to  iU^al  Purpoeet;  that  u,  neither 
^  ftridt  Ogieers,  nor  the  Majority  of  those  attending 
iate  a  Right  to  taJte  the  Momy  of  the  Mwo- 
lidw  present  and  that  of  the  absent  emd  to 
iiniaiproper  lAtigation. 
mte,  a  writ  of  certiorari  bad  issued,  accord- 
:  ptOTisions  of  stat.  7  &  8  Vict.  c.  101,  a.  36, 
to  John  Charsley,  an  auditor,  &c.,  and  a  return 
nuule  to  it.  A  rule  bad  tben  oeen  obtained, 
'  panD&iice  of  tbe  same  section  of  the  statute, 
'J,  calling  upon  the  said  John  Chargley  and 
•tn  «f  the  pariah  of  Bnmham  to  shew  cause, 
ntoni,  made  by  Chanley  to  the  writ,  shonld 
fwhed,  or  why  tbe  two  audits  of  the  accounts 
tntaten  of  tbe  parish  of  Bnnibain,  ending  re- 
~Vat  Hidenmnier  and  Michaelmas,  1844,  aeld 
wer,  as  auditor  of  the  Eton  and  Amersham 
in  the  county  of  Backs,  on  the  16th  Septem- 
aud  on  the  13tb  ^ove^lher,  1844,  should  not 
I;  quasbedi'oT  why  tbe  allowance  of  certain 
iillinn  should  not  be  quashed.  It  appeared  by 
hnts  in  this  case,  that,  previously  to  tbe  pass- 
tlw  ^t.  7  &  8  Vict.  c.  101,  which  came  into 
a  the  9th  August,  1844,  Mr.  Cbarsle^  had 
i.aditoc  of  tbe  Eton  union  and  of  tbe  union  of 
in  the  county  of  Bucks.  He  bad  been  ap- 
^tor  to  those  nnioiu  by  the  respective  guar- 
>{,  in  pursuance  of  the  stat.  4  &  A  Wul.  4, 
■^of  themlea  of  the  Poor-law  Commissionm. 
ti&eof  his  appointment  by  the  guardians  of  the 
mioii,  Ur,  Charsley,  and  bis  partner,  Mr.  Far- 
tin,  Md  they  had*  been  for  near  thirty  years, 
'IS  to  lie  parish  officers  of  Bumham,  whicn  was 
">«  pariahes  forming  the  Eton  union.  After  the 
joft^  stat.  7  &  8  Viet.  c.  101,  but  not  until  some 
Jnly,  IMS,  the  union  of  Eton  was,  by  order  of 
roor-Uw  Commissioners,  as  authorised  by  that 
■1  joined  with  other  panshes,  so  as  to  form,  with 
•  district  for  tbe  audit  of  accounts.  Mr.  Chars- 
nsmt  cootinned  by  tbe  commiBsioneis,  as  auditor 
oatrict.  The  business  done  by  Messrs,  Charsley 
^<i>  u  solicitors,  for  the  parish  officers  of  Bum- 
^  Amyt  actuaUy  done  or  superintended  by  Mr. 
iDd  nem  by  Mr.  Chanley.  On  the  22nd  No- 
I&i2,  a  rate,  for  the  relief  of  the  poor  of  tbrir 
*ii  made  by  the  parish  officers  of  Bumham,  and 
7  **"  jnsUces,  in  which  tbe  Great  Western 


^  -7™=  ana  allowed.   It  was  aiterwards  discovered, 
attached  to  them,  at  tbe 
"•Oerwen  allowed  by  the  justices,  Uiat  declare- 


-  — y  auoweo  oy  tne  jusiices,  mat  ueciai 
55  T"""™*  which,  at  that  time,  the  stat.  6  & 
'"^St.(iO,t.2,  declares,  that  the.  late  shaU  be  of ; 


force  or  validity.  Upon  such  discovery,  and  after  con- 
sultation with  the  vestiy,  the  overseers  for  the  time 
beinff,  in  order,  as  Uiey  thought,  to  obviate  the  efifecta 
oS  the  omission,  stmek  out  the  allowance  of  the  jut- 
tices,  ngned  a  pTop»  declaration  at  the  foot  of  eadi 
ift(e,ano  got  them  re-dlowed  by  two  justices:  the  first,  on 
tbe  26th  March,  1843,  and  tbe  second,  on  the  Ist  April, 
1843.  Tbe  Company  declined  to  pay  any  of  the  sums  at 
which  they  were  assessed  under  tbe  several  rates.  In 
April,  1843,  the  parish  officers,  for  tbe  year,  of  Bumham, 
by  authority  of  the  vestry,  instructed  thoir  solicitor^ 
Messrs.  Cbusley  &  Parton,  to  take  tbe  opinion  and 
advice  of  counsel  on  a  statement  of  the  foregoing  facts. 
The  opinion  was  to  the  effect,  that  the  first  two  rates 
were  inoperative,  and  that  the  two  substituted  ratee 
were  void.  The  advice  was,  that  the  overseers  should 
get  some  rated  inhabitant  to  enter  a  friendly  appeal 
Bgunst  each  of  the  eariier  rates,  when  the  overseers,  hj 
not  appearing  to  support  them,  might  allow  thwn  to  be 
gashed  by  tbe  aeasioua.  The  overseers  might  then 
make  new  ratea,  instead  of  those  quashed ;  and  there 
would  be  no  objection  to  them  on  the  ground  of  their 
being  retroqiective ;  but  the  sums  already  paid  on  the 
qnaaned  rates  would  be  deemed  to  Iiave  been  paid  upon 
tne  new  rates,  and  tbe  sums  due  upon  the  old  might 
be  levied  under  the  new  rates,  &c.  In  pursuance  of 
this  advice,  and  by  order  of  tbe  overseers,  and  by  agree- 
ment with  one  Britnell,  the  parish  clerk  of  Burnbam, 
Messrs.  Charsley  &  Parton  entered  an  appeal,  in  the 
name  of  BritneD,  at  tbe  Midsummer  Quarter  Sesaons, 
1843,  against  the  two  rates  of  November  and  Februaiy, 
and, also  entered  an  apjtearance  for  the  pariah.  By 
consent  of  eonnael,  both  aides  being  inatmctea  by  Meam. 
Charsley  &  Barton,  an  ordn  of  aetrfMU  was  mad^  di* 
recUng  the  tvro  rates  to  be  quashed,  and  two  new  rates 
to  be  made  in  lien  thereof.  Two  new  rates  were  ac- 
cordingly made  by  tbe  ovei-seera,  on  tbe  14th  and  the 
22nd  of  July,  1843,  The  Company  appealed  againat 
those  rates.  The  appealawere  beaid  at  the  Michaelmas 
Quarter  Sessions,  1843.  Charsley  &  Parton  appeared 
as  attomies  for  the  respondents.  Both  rates  were  con- 
firmed by  tbe  sessions.  The  Company  afterwards,  in 
December,  1843,  removed  tbe  several  orders  of  sesuons, 
of  Midsummer  and  Michaelmas,  1843,  by  certiorari,  into 
tbe  superior  court.  Tbe  proceedings  in  tbe  superior 
court  were  opposed  by  Messra.  Cbanley  &  Parton,  on 
behalf  of  the  parish  officers  of  Bumham.  The  overseers, 
on  advice  of  counsel,  obtained  a  rule  niu  to  quash  cer- 
tain parta  of  the  certiorari.  The  Company  obtain^  a 
mle  nisi  to  qnash  the  orders  of  sesuona.  The  rule  of 
the  overseers  was  discharged  with  costs ;  that  of  the 
Company  was  made  absolute.  Bills  of  costs,  for  their 
serVlcee  and  expenses  in  all  these  matters,  were  de- 
livered by  Messrs.  Charsley  Si  Parton  to  the  OTerseers 
of  Bumham,  at  Cbriatmaa,  1843,  in  May,  1844,  and  in 
Octobei)  1844.  Messn.  Charsley  &  Parton,  foreseeing 
tbe  difficulty  which  might  arise  from  the  foct  of  Mr. 
Charsley  being  the  auditor  of  tbe  Bumham  accounts, 
obtained  tbe  opinion  of  Mr.  Acton  Tindal,  a  solicitor, 
and  clerk  of  the  peace  for  the  coun^  of  Bucks,  that 
their  bills  were  reasonable.  On  tbel/th  of  July, 184^ 
Mr.  Charsley,  as  auditor  of  the  Eton  union,  held  his 
audit  of  tbe  Midsummer  acconnta  of  the  oversens  of 
Bumham,  In  those  accounts  appeared  the  bills  of 
himself  and  partner,  as  solicitors  to  the  overseen.  An 
agent  of  the  Company  attended,  and  objected,  to  the 
ulowance  of  those  items  in  tbe  account,  which  were  the 
law  expenses,  charged  to  t^e  parish  officers  by  their 
solicitors,  for  the  proceedings  m  respect  of  raties  dis- 
puted between  tbe  perish  and  the  Company.  No  ob- 
jection was  made,  at  that  time,  to  tbe  sitting  of  Mr. 
Charsley  as  auditor.  Tbe  items  were  all  allowed ;  but 
tbe  audit  was  not  finally  cloaed ;  it  was  adjonmed,  in 
order  to  enable  the  overseers  to  produce  a  particular 
voucher  fur  a  particnlar  payment,  which,  was  not  in 
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Anote  liehnfliL  dw  Conpaar  nA  die  patfab. 
aqonnwd  wuBt  ms  held  on  tne  16th  SepCenber,  KM, 
the  Stat.  7  Bc%  yibL  c  101,  having,  in  the  neaa 
Xbnt,  eonw  into  opomtlen.  Tiw  CompanT*B  agent  at- 
leniled,  sad  now  oojceted,  Ant  Mr.  Ctiuwty  oovld  net 
hlgifflyhold  the  em  an£t:  first. beeaose^npon  the  trne 
conatmetion  of  the  stat.  7  &  8  Vict.  e.  101,  be  was  now 
«  district  anditor,  and  the  andit  waa  not  being  hM  ao- 
oordhw  to  the  proTinone  of  the  statnte  in  the  ease  of 
B  district  andit ;  and,  Bceendly,  beea«se  Mr.  Chanley 
was  int«nsted,  as  Bondtor,  in  the  pasrii^  of  the  ae- 
connta,  which  he  was  called  upon,  as  anditor,  to  pass. 
Ihe  ureat  also  detfred  to  have  the  items,  ftrawrly 
allowM,  reoonsidned ;  and  he  soneated  Uie  ^pofnt- 
xoent  of  ft  speraal  auditor,  Mr.  xmbkAbj  declined  the 
Bngeetion,  overmled  the  objeotfan^  rrfnsed  to  reoon- 
mn  the  tteme,  and  passed  the  Meonnla.  The  agent 
intend  ft  written  protest.  Mr.  Chsndqrdatad  the  andit, 
fli  on  the  I7th  1844,  becanss  he  considered,  tkA 
be  had  oily  adjoinrned  the  audit  of  the  17th  Jnl^  fer 
fha  limited  pnrpoas  rf  enabKng  the  ovcraetrB  to  prodtice, 
m  ihs  sMcmd  oecarion,  flutt  Tondier  which  was  acci- 
Sentidly  misdw  on  the  fint.  A  meeting  wns  then 
ftmolnted  to  beheH  on  the  S3rd  October,  1844,  to  an- 
nt  tte  Midraehnas  aeeonnis  of  the  ororseen  of  Bum- 
Inun.  In  consequence  of  die  o^ecHon  formerly  taken 
to  ^0  BttOng  of  lb.  Chaieley,  as  amfiter,  In  the 
Tvasing  of  the  Bnmbam  accounts,  he  agreed  with  the 
Company,  subject  to  tfie  amproval  of  the  Fbor-law 
Onnndaooners,  tbst  a  Mr.  nrker  ehonld  au^  those 
accounts  in  his  jdace.  Mr.  Paricer,  aecordiiMSy,  en- 
tered on  the  inquiry,  In  the  absence  of  Mr.  Cnamfff, 
nfl  had  already  aHowed  moat  or  all  of  the  ttems  fn  the 
CTU'BwuV  secounls,  notwMistAnding  the  oppo^en  of 
tiie  Company's  ujent,  who  attended  before  him,  but 
under  protest,  as  before,  when  Mr.  C!harsle^  received  a 
letter  ftom  the  comra  isrioBsra.  Informing  him,  that,  !n 
"OmUx  opiidon.  ftn  aufitor  eonid  not  dd^;ate  his  aanm- 
if^.  Mr.  Cnairiey,  tiMrenpon,  put  his  bead  into  the 
TDom  where  Mr.  PsnEcr  wss  uttiw,  and  and,  ^Adjourn 
fbr  a  fortadgtit,**  wbidi  Mr.  Fkrfcer  immediately  did. 
The  a^oumed  meeting  was  held  on  the  18th  November, 
1844,  and  was  prerided  ever  by  Mr.  Charley  alone.  The 
^nnpany's  sgent  attended,  and  objected,  and  protested, 
as  hobre,  both  to  the  ^Ing  of  Mr.  C%aTijley,  and  to  the 
items  in  tin  Mlehadmaa  account,  charged  to  the  over- 
Bsen^  for  law  e^enanu  by  Meesrs.  Charriey  &  Parton, 
ftrir  a^dton.  Mr.CAnder  overmled  tm  oMecll  onSf 
sod  passed  the  fteeouDts.  The  Hems  to  which  the  Gom- 
jftqy,  by  th^  cotmael,  new  confined  ^ir  otyectlona, 
mn  classed  by  fliem  nnder  the  fvUovring  heads :  first, 
file  costs  of  altering  nnd  mutilating,  as  Aey  sud,  the 
flariier  rates  of  November  and  Woiiiafy,  1848)  se- 
cond, tbe  costs  of  BritnelTs  two  appeal^  and  of  the 
orders  of  sessions  theseon  ;  thirdly,  the  costs  incntred 
abandonii^  the  old  rates,  mskii^  the  new,  or  Jnly 
ntes,  and  supporting  Aem  at  the  sessions  ;  fonrthfar, 
fhe  costs  of  opposing  the  Company^  rule  for  a  certw- 
nri,  and  Uie  motions  consequent  upon  tiie  grantii^ 
thereof ;  fifthly,  flie  costs  of  obt^ainr  a  mle,  for  the 
parish,  to  quani  part  of  the  -Company's  certionri ;  and, 
^bc^ly,  ^e  costs  pidd  to  the  Company,  on  behalf  of  tiie 
oreneeis,  in  consequence  of  (he  Judgment  tbe  Court, 
nMch  discharged,  with  eost^  m  nle  obtained  for  flie 
jftriih  ^irinst  dw  Company. 

Jfinrt^  CHamben  rwithhlm  Whutr)  now  shewed 
Vmse  agidnstthe  rule  out^ned  by  Padiley.— The  Court 
caDDOt,  upon  this  mle,  inquire  into  tbe  questions  pn- 
poaed  to  it.  This  rule  is  drawn  np  in  puivuance  of  ^e 
jprovirions  of  Ae  35th  seeUon  of  the  stat.  7  &  8  Vict, 
e.  101.  The  Midsummer  audit,  at  idl  events,  csmwt 
BOW  he  questioned.  It  was  viHually  concludm'before 
fln  pssOng  of  the  statnte.  Hie  statute  came  hito  ope- 
nfion  upon  ^  0th  Aaerist,  1844;  but  the  Midsam- 
ner  aunt  was  snbstantadly  aosed  upon  the  17fh  July, 


1M4;  for,  although  tbe  andit  was BOarisa^a^MM 

to  ibB  16th  September,  1844,  yet  it  mi  flrijr  i 
jonmed  Aw  a  Hmited  piupese,uM  nstUagwuADsi 
the  adjourned  meeUng,  wliieh  e(^dnwdm,i1 
had  been  before  detennined,  so  as  to  nuke  itm^ 
CMitemplation  of  law,  under  die  proiiiisM  of  the) 
tute.   But,  further,  it  foUowa,  fnm  the  veiy  ot^ 
taken  by  the  othn  ride,  tint  the  Conrt  emn^  a 
tbe  present  proceedings,  gnestioa  any  of  tbe  aeisi 
The  (Ajeetion  is,  tliat  Mr.  ChanAej  eoiU  mt  \^ 
pass,  as  anditor,  those  account^  in  wiaA  psjamfli 
law  expenses  were  to  be  aUewed,  wmh  bal  I 
charged  by  him  in  his  character  of  solicitor,  ts  Ai 
countant.   How,  if  it  is  tbe  meeidng  «f  tint  olma 
that  Mr.  CharBley*s  appointment  to  act  si  noli 
the  pxaasBt  caaeuwaa  Olegd,  and  thewfaew 
seoittB  to  follow,  that  ^he  Court  has  ban  bsviI,! 
pressnt  occasion,  to  Interfere  by  a  wiou  ws 
The  pieeent  proceedings  are  those  by  in«l 
rected.bythe  86th  section  of  the  8tat.7ftlll 
101,  mat  the  emneous  deeison  <^  an  sodibM 
under  the  statute^  should  be  rectified.  Bs^  if  1 
potntmcnt  was  vind,  Mr.  Charriey  was  not  m  4 
under  tiie  statute,  snd  the  present  piooedsn  i 
applied  to  him.   It  diould  Im  observed  aln^ 
dently  of  their  objection,  that  Mr.  Chn# 
confirmed,  by  any  act  of  the  Poor-law 
ere,  as  a  dtstnct  auditor,  or  auditor  under  fi>h 
IPaM^.—Tbe  result  of  tbe  sncceaiflf  fiudj 
must  be,  Vtiat  the  cerdorari,  upon  which  then  |^ 
ings  ftre  fotmded,  ought  not  to  hare  ixstd. 
the  certiorari  was  improvidently  isSoed,  ftoi 
in  order  to  qnestimi  it,  to  Inve  been  i  oca 
qusA  H.  It  cannot  he  contended,  upon  flw 
rule,  that  tiie  certiorari  wbs  wrongly  ""W^ 
that  be  80,  and  if  the  certiorari  must  be  tam 
been  well  issned,  tiien  the  Court,  on  Ab 
must  assume,  that  the  auditor  was 
that  the  Court  Is  asked,  by  the  tenaa  d  Ik 
rule,  to  determine  is,  whether  cerbdn  hsoM'' 
an  anditor,  acting  under  the  sfaL  7  &  f  ^ 
have  or  have  not  been  properly  allowed, 
Court  will  inquire  whether  Mr.  CbarfBys* 
not  competent,  then  the  answer  to  th^ 
he  wss  competent.   He  waa  oompetml 
judicially  the  question  before  him,  beenaeba 
directly,  but,  at  the  mosL^only  in«i«efly,iDfc''^^ 
tiie  deoaion  of  tlttt  quesnon.  Hewssnopu^l 
eanae  upon  which  he  a^ndicsted;  andit  is  omr  i! 
who  Is  incompetent  to  sit  as  judge,  tl^d  I 
C.  J.— May  not  a  party  interests,  er  sTen  m 
parties  to  the  cause,  abjudicate,  if  both 
eausB  know  of  his  mtuatSon  and  Intere^  ma  ~ 
himtoactll  At  sD  events,  the  objection  nwT 
in  the  case  of  a  party  to  the  suit  latiwis^ 
etu$  in  Salk.  39&  i^hen  it  b  ssid,  tiist  ft>  W 
Herefbrd  was  laid  by  the  heels,  it  is  also  aid,  w 
waa  himself  the  lessor  of  tiie  plaiDtif  b ^  ■< 
ofejectmentiriiichhe  had  tried;  tiuth^wH' 
substantially  one  of  the  parties  to  ti»  eaoae.  In*< 
V.  The  EarijTRhen,  (Hardv.  flOS),  a  pw^l**, 
prayed,  to  Chester,  to  stay  a  suit,  on  the 
the  Eari  of  Derby,  who  was  cfaambeilain  of  CM 
and  judge  of  the  emnt,  was  Intsnstal  BetflKF 
Ution  waa  not  granted,  and  it  waa  nf^"V^ 
did  not  distinctly  appear  to  the  Coot  ftal  tbe 
who  actually  tned  the  canes,  was  a  V^T^^t 
tile  case  of  n«  O^qf  Imdmr. 
Salk.  387),  the  reason  given  why  a  P'^'^ 
by  a  bye-Uw  of  the  city,  conid  not  be 
Mayoi's  Court,  is  not  only  thst  the  n>V","£ 
ratum  vnmld  be  both  an  interested  t'^T^'^rfi 
bat  that  tiie  same  person  wooid  ne  owi 
plaintiff.   But  there  is  another  nwon  w^M' 
ley  waa  competmrt  to  act.  It  i>  tm^^t 
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mttSmr.'Ot  Jmakm  ^  Sme»j  (fi  U.  &  S.  M3), 
liri jodgn  are  boond  to  act,  notwithatandin^  they  we 
iMf^iftbe  rights  ^Mrtta8»  «r  the  adaunistntion 
ffiiUie  ftffiui^  cannot  he  Imlly  deteimmed  nnlcw 
hr«t.  If  Mr.  Chaiaby  had  not  acted  here,  there 
Hlhaie  bccD  no  legal  audit  of  the  accooata  of  the 
ofBenham;  for  he  was  not  Mily  aoditor  of 
iMcsnntiof  that  pariah,  but  of  the  acoouuts  of  every 
pirish  fbrnuag  tfa«  union  of  Eton.   There  was  do 
ibrhii  ns^niuf  the  office  of  uiditor  of  the  union. 
leoeU  oblige  hun  to  re^;n  the  office  of  anditOTof 
uta.  No  one  had  power  to  ami^t  a  fecial  an- 
irfcrBoiBliaB.  Theii,ifheact^,ashew«aboancl 
ri,  far  tbe  other  p«rialK%  he  eonU  not  areld  also  aet- 
ilbt  cm  of  the  aeeonnts  of  the  poriihof  Bumban. 
I,  tke  rule  wlv  ^Ues  to  jamclal,  and  does  not 
r  lo  miaistcful,  acts.   But  Mr.  Chatdey,  as  has 
■U  bcfin^  waa  not  a  district  anditer  under  the 
*til^  vhoee  duties  may,  perhaps,  be  judicial ;  be 
«l7  ID  soditw  under  the  Poor-law  Amendment 
&  j  WilL  ^  e.  76),  whose  duties  are  but  mi- 
B;  that  act,  the  auditor  is  to  pass  aecoanta 
to  roles  to  be  laid  down  by  the  Poor-law 
ittB.  Tboee  rules  have  been  publidied,  and 
wMch  they  direct  the  auditor  to  perform 
miusterial  acts,  and  acts  of  computatioD. 
Aiehb.  Poor-law,  p.  93.  See  the  nature 
's  office,  under  that  statute,  exri^ned 
r.  TU  rSmtl  of  DartmmAt        B.  Bep.  88(»). 
it  &r  gnated,  then,  that  Mr.  OMrslnr  was 
It  to  ifi,  the  next  question  is^  whethor  ob  pni- 
[omned  his  authority;  that  is,  whether  the  items 
U  allowed  ought  to  hare  been  allowed.   It  is 
that  tbqr  were  properly  allowed,  both  under 
of  the  itatute^  and  accwding  to  the  general 
jar.  The  32nd  section  of  the  statute  is  that 
w«ctswhat  it  is  that  the  auditor  is  to  disallow. 
^lT?      Amount  of  any  defideney  or  losa, 
t&e^ 9ef^^feKt€  or  atiseoiidbe^  «P  any  person 
^  i^riDst  McA  pmrmm.   But  these  expenses 
,  r  uieurred  by  such  n^ligence  or  miseon- 
"■■tnded  in  the  statute,  nor  were  they  In- 
Iv  the  oooduct  <tf  the  person  accounting.  They 
f  npauses  Ineiund,  bonA  fide,  fai  a  diflienit 
^  idviee  of  cooasel,  in  eonscqnenee  of  Uhs 
KModental  omisrion  of  former  parish  offiosrs. 
UiMGonnting  oreneer,  tbeo,  justified  in  In- 
tef  This  omiarion,  so  much  complained  o^ 
■witUB  by  the  ovefseers,  to  the  rate,  was 
W  is  Sag,  T.  ^onUasi,  (11  Adol.  &  EU. 
B  kw  wypenses,  iwoperly  incurred  by  pariah 
«Bekt  to  be  allowed.   (JZ«r  t.  MicO^tli,  1 
i  fimi  ^^''^'^'S^      overseers  may  not  chm^  the 
with  tl^  personal  expenees,yct  they  may 
»  fwr  aceoonts,  whatever  they  have  spent  for 
mia  any  1^  process,  vnleas  they  have  been 
Vm  niacondnct,  or  of  neglecting  to  consult 
y-  (Per  Taunton,  J.,  oitiiig  Wilcock*s  Laws 
W  Ac,  in  JZ«  T.  &t9wr,  2  AdoL  & 

The  mis  wplics  which  was  Imd  down  by 
MnuAxr.  The  ImkakkmiU  ^  EmM^UT. 
Jiul  which  may  he  thu  stated:— Wbmrer 
uthig  for  a  OMnmvrity,  in  whose  bebdf 
?"»o'wd  to  act  geneially,  have  acted,  benlk 
"^mlerert  of  the  community,  in  opposing  an 
"udi,  M  they  thmk,  has  been  lmpro|«rly 
r  wibt  not,  in  resson,  to  be  burtbened 
■«ur  with  the  expeuses  attending  their  act. 
p*f"<>7  tbe  words  of  the  statute,  raw  by  any 
J7««liw,  ought  the  expensea,  wbieh  the 
^«  OBahsm  bon4  fide  incurred,  in  lltigatir^ 
watioa  left  them  by  their  nredecMsers, 

Tnn^^^*^  ^  Awe  &<»Iit*- 
Ik  v^*^  /*«Uy,  in  snppoet  «f  the  rule^ 
^     (MaUy  wia  Mi  tbs  psopsr  psison  to 


pass  thaee  aoeonnts.  The  meation  should  be  stated  in 
this  way :— The  overseers  <n  Bamham  cenusit  a  most 
wrongml  act  in  mntalatinc  csrtiun  rates,  and  in  snbsU- 
tuting  illmU.  rates  for  tasm.   They  than,  in  conse- 

anence  of  ue  difficulty  into  which  tney  have  brought 
lemselves,  consult  their  solicitors,  who  most  wnmj^ 
advise  them — fat  the  solicitors  most  be  taken  to  bare 
acceded  to  the  opinion  of  counsel,  and  to  have  advised 
their  clients  accordingly — their  solicitors  most  wrongly 
advise  tliem  to  commit  a  fraud  upon  the  Company,  the 
eeaaions,  and  this  Court,  by  pretending  that  the  simo- 
lated  appeal  of  Britndl  was  a  hosUle  contention.  Upon 
thst  apped,  so  wrongly  advised  and  prosecuted,  the  ex- 
penses are  inenrrad  wnich  now  form  the  items  in  dis- 
pute. One  of  those  items  is  the  costs  adjudged  by  tlus 
Court  to  the  Company  for  the  injury  done  to  them  fay 
the  illigal  conduct  of  the  overseers  of  Bumham.  Caa 
it  be  aud,  ^t  one  of  those  soUdtors,  upon  whose 
wrong  advice  the  law  expenses  were  incurred,  and 
which  e:q>enses  ware  paid  to  him  partly  for  that  ad- 
vice, was  the  proper  person  to  allow  or  disallow  those 
expenses?  Caa  it  be  aatd  that  the  costs  which  the 
Company  obtained  agunst  the  fArish  officers,  as  dis- 
putants, ouffht  to  be  charged  attinst  the  Company,  aa 
rate^yers,  l)y  those  very  pariaa  officers?  rPottsson, 
J.— If  tlie  money  was  already  pud  to  the  stuidtor  fn 
his  services,  it  could  not  be  got  back  frMn  him.  How, 
then,  was  he  interested  in  the  question,  whethw  that 
money  shonid  he  allowed  or  ^aaUowad  to  the  OTaaissM 
in  account  %  Lord  Dmmam,  C  J.— Is  not  the  qwstioa 
hsre,  wbethsr  the  Lej^slatttre,  in  creating  this  office  of 
auditor  of  a  union  or  district,  has  not  dbuged  the  per- 
son filling  it  to  audit  every  item  in  erenr  parish  of  the 
union,  and  has  not  confined  the  power  of  auditing  evefjr 
item  to  him  alone?  Can  the  competency  of  £is  a»< 
ditor  be  supi>orted,  unkas  that  be  the  effict  of  the  law 
in  bis  case?]  It  cannot  be  imperative  upon  the  ai^ 
ditor  to  keep  his  ^pointment.  If  he  cannot  exerdse 
his  office  without  breakup  through  wdl-known  pria- 
dpies  of  law,  he  ought  to  resign  it.  It  vras  held,  in  thA 
case  of  iZer  v.  Ute  InkabitamtM  of  Smt,  dted  by  the 
other  ude,  that  nothing  but  an  imperative  nec  parity 
can  jnatify  an  interested  person  in  sitting  as  jndgf, 
IPaUuoH^  J^By  whom  wm  ICr.  Chaxaley  am^kaSiA 
auditor  «  the  Eton  inumt  If  he  was  aj^olntsd  by 
persons  who  knew  at  the  flma  that  he  was  soBeiter  to 
the  paridi  of  Bsmham,  the  difficulty  wUdt  has  ariaaa 
arose  from  iw  fault  of  his.  If  the  persons  who  »- 
pointed  him  had  autlu^ty  to  do  so,  and  knew  Jm 
situation,  why  may  he  net  act?  fFtiuar.— It  a^saas 
that  \fi  had  been  solidtor  to  the  narish  for  thirty  yean. 
The  guardians  of  the  union  woula  be  the  potsoiM^  nudar 
the  Poor-law  Ac^  to  appoint  the  auditor.  Patlemm. 
J. — It  doea  not  appear  to  me  that  Ur.  Chaaley  oenld 
avoid  acting;  he  was  auditor  of  the  nsioB  feowsIlT; 
he  could  not  finca  the  eommisnimers  to  remove  hun 

Ero  hfto  vice:  they  declined  to  appoint  a  substitute. 
-ut  be  might  have  taken  an  aasesaor  to  help  him.  No 
one  aeems  to  have  thought  of  anything  but  a  substituAe. 
Wbydid  he  not  take  an  assessor?  ITMHr.— It^^ean^ 
that  Mr.  Ftokar,  when  the  last  msatii^  wasa^jonmeda 
bad  already  gone  tbnragh  all  ths  itsn%aB«l  aad  al- 
lowed thenk  The  d«-Kof  the  peace  bad  pamed  tibs 
items  in  the  Midsummer  account.  The  emet,  thsw 
fwe,  Is  the  aame  as  if  an  assssswr  bad  been  preseatj 
The  question  comes  again  to  this:  could  ths  soliettoy, 
who  advised  the  {uroosediags  in  which  the  law  ex- 
penees  were  incnried,  be  lawfully  the  ^ad«  to  deter- 
mine, whether  those  expeneee  were  justifiably  incnmd, 
and  to  allow  them  in  accennt?  In  Se^.  v.  Tht  JWrtiair 
of  Htril/irdAir*,  (9  U,  B.  Bc|>.  7&3},  the  alif^  Intea- 
ferenee  of  one  msgisti*t«^  who  was  most  slightly  ifr 
terested,  was  held  to  be  a  sufficient  reason  for  settioff 
aaide  the  decision.  In  the  cass  in  Hardies^  it  is  laid 
down  for  law,  that  even  the  dep«tjafapaiai»iBla- 
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Chanley  waa  the  auditor  to  whom  tiiey  were  J 
mitted.  j 
The  first  objection  was  founded  od  this  cireum^ 
as,  on  well-known  priociples,  no  anditor  ctn  RtUel 
own  acoouots;  and  Mr.  Charsley's  appointtnoit  tods 
is,  therefore,  said  to  be,  ipso  racto,  void.  We  cui 
admit  the  validity  of  one  answer  giren  to  thb  obj«td 
that,  if  the  auditor's  appointment  were  Toid,  ht 
not  come  within  the  enactment  which  gires  tbiii 
tiorari,  because  he  niiRht,  by  actii^,  nulu  lua 
amenable  to  onr  jurisdiction,  althongfa  his  Kb  « 
not  binding;  but  we  think,  that,  baring  becoi 
appointed  auditor,  he  could  not  decline  uij  gfJ 
duties.   His  election  by  those  who  knew  of  hh  iall 

{iroved  their  confidence  in  his  int^ty,  and  ntf 
ikened  to  the  conduct  of  a  party,  who  selects  ttf 
Terse  counsel  as  an  arbitrator,  or  deliberately 
be  bound  by  the  decidon  of  the  adverse  party.  Jh 
requires  us  to  add,  that  Mr.  Chanley  appesrs  to  k 
done  all  in  his  power  towards  obtaining  umM 
as  might  enable  him  to  come  to  a  correct  rtsoU;! 
indeed,  there  is  no  objection  stated  to  the  aa^ 
his  bill. 

We  do  not,  however,  express  any  wtrob 
such  an  appointment,  though  it  is  said  to  H  cs 
made.  On  the  contrary,  we  think  the  parith 
would  do  well  to  decline  tiie  office.  Hu  dun 
be  perfectly  just,  if  the  work  was  neeesnr7tol 
hut  he  will  naturally  be  apt  to  aanetion  that  r 
And  in  this  case  the  objection  made  by  Uh 
is,  that  the  expenditure,  however  teaioubkmi 
was  incurred  for  improper  purposes. 

We  do  not  think  the  mere  want  of  sdms  tl| 
proceedings  a  sufficient  reason  for  diaallowii^ ' 
penses  of  them ;  but  we  think  the  proceedur 
pWned  of  justly  fall  under  the  deactiptioi  of  i 
sary  and  improper  litigation.  The  two  rati^ ' 
were  left  incomplete  for  want  of  the 
joined  by  the  act  of  6  &  6  Will.  4,  c.  76,  oo^ 
have  been  defended,  when  appealed  agaimt  ;  t 
appeals  by  Britnell  ought  not  to  have  beenia 
any  part  of  the  coats  «  them  to  have  beoi  Mi 
parish  officers;  the  oertiorari  obtained  k HI ! 
ought  not  to  have  been  rendered  necevey, 
sisted ;  the  motion  to  quash  a  part  of  th^ 
ought  not  to  have  been  made,  and  the  eosti  ^ 
tion,  ordered  to  be  piud  by  the  parish  oIBmb.  * 
to  have  been  charged  upon  the  parish.  The 
proceedings  appear,  indeed,  to  have  been  ""^j^ 
the  vestry;  but  the  vwtry  has  no  power  to  dini 
appliication  of  the  poor-rate  to  illegal  purposes^ 
the  majority  of  those  attending  s  vestry  csbmI 
the  money  of  the  minority  of  those  present  and  a 
the  absent,  and  employ  it  in  impnKwr  iiti^'"'?' 
overseers  have  the  entire  control  of  the  expenaitt 
the  poor-rate,  and  tliey  are  bound  to  take  cm,  II 
shall  never  he  diverted  from  ita  Icgitiroift  o^m» 

Another  feature  in  this  case  requires  to  be  « 
The  OTerseers  appear  to  have  acted,  in  all 
ceedings,  except  the  first,  on  the  oi»nion,  fairly  ft 
and  by  the  recommendation  of  a  gentlemao  at  w 
whose  ability  and  experience  they  might  mx» 
trust.  But  the  advice  of  Barristen,  thongli  n 
prove  the  bona  fidea  of  those  who  follow  it,  cannot, 
the  natun  of  the  thing  done.  The  client  taW 
chance  of  such  advice  turning  out  to  be  anwaminM 
law,  and  condemned  by  the  Conrt.  We  tie  note 
upon  to  observe  minutely  on  the  advice  herepr*>i 
we  cannot  refi^in  from  saying,  that  the 
enabling  the  overseers  to  do  '"^''"''fi  "^J  *i2 
derable  cost,  what  was  felt  to  be  impossiWf,  u  ««<■ 
directly,  appears  to  us  to  be  so  ray  q'"***'^? 
neither  the  attMrnies,  nor  perhaps  eren  Uie  par* 
CMS,  can  be  quite  exenssdSff  adopting  it<   

There  ia  «  noond  eertionri:  in  leftrMiteoBF 


rested  cannot  l^ally  adjudicate,  and  the  case  went  off, 
only  on  the  ground,  that  there  was  no  proof  that  he  was 
interested.  As  to  the  second  question,  namely,  whe- 
ther, supposing  Mr.  Chardey  to  have  been  the  proper 
person  to  pass  these  accounts,  he  passed  them  properly, 
it  is  l^d  down  as  a  general  rule,  and  rightly  laid  down, 
in  the  Report  of  the  Poor-law  Commissioners  on  Local 
Taxation,  that,  inasmuch  as  it  is  the  duty  of  parish 
officers  to  make  a  good  rate,  they  ought  not  to  oe  re- 
paid the  costs  incurred  in  defending  a  rate  noade  by 
them,  which  turns  out  to  he  bad.  It  has  been  said, 
tiiat  tiiese  law  proceediDga  were  reasonably  instituted 
in  a  difficult  ease,  and  that  they  were  instituted  by 
authority  of  the  vestry.  Still,  they  ought  not  to  have 
been  allowed  by  the  auditor.  They  were  not  expenses 
with  which  the  Legislature  has  authorised  even  the 
vestry  to  bind  the  parish.  The  overseers  were  hound  to 
take  their  chance  of  recovering  their  costs  agiunst  the 
opposite  party  in  the  proceedings  which  they  institnted. 
They  had  no  right,  in  case  of  milure,  to  be  indemnified 
br  the  parish.  {Res  v.  Johnton,  5  Adol.  &  Ell.  340). 
The  directions  of  the  vestry,  and  the  reasonableness 
and  good  faith  of  the  proceedings,  are  no  authority  to 
the  overseers  to  incur  expenses  unsanctioned  by  the 
Legislature.  (Re*  v.  Gt^er,  2  Adol.  &  Ell.  216). 
There  are  but  very  few  expenses  with  which  the  over- 
seers can  chaive  the  paridi  fund.  They  may  charge  it 
generally  with  all  sums  necessarily  expended  in  the 
nudntenanee  of  the  poor,  in  puraoanoe  of  tiie  statutes 
and  with  all  payments  which  the  overseers  are  ohli^ 
by  an^  statute  to  make.  They  may  also,  upon  the 
authority  of  the  cases  dted  by  the  other  side,  charge 
the  parish  with  the  expenses  of  litigating  questions  of 
settlement.  There  are  certain  circumstances,  too,  un- 
der which  they  may  charge  the  parish  fund,  by  virtue 
of  the  stats.  17  Geo.  2,  c.  38,  s.  11,  and  41  Geo.  3,  c.  23, 
s.  0 ;  but  there  are  no  others.  All  other  charges  ought 
to  be  disallowed.  (See  Rex  v.  G/wie,  2  M.  &  S.  323 ; 
Sex  v.  Sird,2  B.  &  Aid.  622;  Rex  v.  2%e  Mayor  of 
Leed9,  4  ^  B.  Rep.  796 ;  Rex  v.  ITie  Mayor  of  Bridge- 
vatevy  10  Adol.  &  £11.  281 ;  Rex  v.  PanatnorCy  Id.  286 ; 
Th*  AUwnof-General  r.  Coa^oHy  1  Coll.  C.  C.  417). 
In  Se^  V.  Fimh  (2  Q.  B.  Rep.  308)  the  oveneers  had 
made  a  rate,  agunst  which  there  was  an  appeal  by  one 
of  the  ratepayers,  which  succeeded.  The  overaeers  then 
ohaiged  the  expenses,  which  they  had  incurred  in  op- 
p^ng  the  appeal,  in  their  account  a^nrt  the  porisn. 
The  sessions  disallowed  the  item,  and  were  supported 
by  this  Conrt.  **  The  law,**  says  Lord  Denman,  "  im- 
poses the  payment  of  costs  upon  the  persons  who  bring 
appeals  without  reason.  But,  here,  the  personis  who 
appealed  against  the  rate  succeeded ;  yet  it  is  sought, 
by  these  items,  to  charge  them  with  the  costs  of  the 
appeal.  Are,  then,  overseers  who  unrighteously  defend 
an  appeal  to  have  their  costs?"  May  not  judgment  be 
given,  in  the  present  case,  in  the  very  same  words  ? 

Our.  adv.  vult. 

hard  Dihhan,  C.  J.,  now  deUvered  the  judgment  of 
the  Court.— This  was  a  certiorari,  issued  under  Uie  st^ 
7  &  8  Vict,  c  101,  s.  35,  to  remove  two  several  accounts 
of  the  poor-rate,  raised  for  the  parish  of  Bumham,  in 
the  county  of  Buckingham,  ending  at  Midsummer  and 
Michaelmas  respectively,  a.  d.  1844,  and  the  audits  of 
them  by  Mr.  Cbarsley,  the  district  auditor,  with  his 
reasons  for  allowing,  disallowing,  or  surcharging  any 
portion  thereof. 

The  writ  was  sued  out  by  the  Great  Western  Rail- 
way Company,  whose  objections,  and  the  answers  to 
them,  occupied  affidavits  of  uncommon  length.  On 
the  close  of  the  argument,  the  learned  counsel  for  the 
prosecution  narrowed  their  complaint  to  ^  items, 
being  the  law  charges  on  several  proceedings  at  the 
quarter  sesMons  and  m  this  court.  These  were  bills  of 
eoats,  ekdmed  to  be  due  to  Messrs.  Chard^  &  Parton, 
the  sdidtoxa  fiv  the  parish  of  Bnmham,  and  Mr. 
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■wDeiieoi^itmiutnicG«ed,and  those  items  most 
iSallowed.  B/ tb«  8etwbieh  ^ves  the  certiorari  to 
MTt  audita,  we  bare  no  power  to  take  any  middle 
BK.  Bjr  that  act  we  are  also  empowered  to  order 
icoEts  to  be  paid  oot  of  the  parish  rates.   But,  con- 
1^  all  the  eircnmstanccs.  that  the  conduct  of  the 
'  as  bac  been  free  from  all  ill-intention,  and  the 
•ittaa  to  their  proceedings  harassing,  we  do  not 
ounelres  bound  to  award  any  coats  to  the  pro- 
toother  hand,  the  act  proTidea  for  reimhurring 
■ditwhiacMti  out  of  the  poriab-ratea,  uDleaa  this 
It  ihtO  make  any  order  to  the  contnuy.   We  an 
Una  that  this  auditor  ought  not  to  be  m>  retm- 
we  wder  that  he  bntr  hia  own  coata  of  thia 

TRINITY  TERM. 
kTbb  IiTHABiuxn  or  EixxsmaM^ifigr  30. 
upon  «UcA  «»  Order  ^  Rm(n)at  woi 
k-"  n*  Btaminalim  of  T.      tahn  befort 
»iB^"  (not  M^ntuftqxmOathJ,"  T^Juttices 
''fir  Ae  County  of  S.^  upm  the  Complaint  of  the 
n  ifc.   The  satd  Examinaia,  T.  P.,  tipon  hi$ 
'  '"  Sfc.   The  Jurat  tnu,  **  TbieH  and  twom 
■e  aforeioidy  the  26th  Iligf  of  January,  1847. 
P-noi  mfing  **b^ore  u$:"—Seldy  that  the 
ittiom  appeared  to  have  been  taken  on  Oath 
L<t%dB. 

Med  the  Birth  of  the  Pauper  in  the  ap- 
PeriAyOMd  then  $Aeiieed  a  derivative  Settle- 
itm  the  Father  of  the  Pauper  renting  a 
'-'dninthe  oppiMaM  PenrtA,  The  Grounds 
ieBied  the  derivative  Settlement  <mh:—HeId, 
iiJifpeBamtt  were  at  Uhaly  to  abandan  the  d$- 
'  StOloMa^  and  fall  bad  on  tit  Birth  Settle- 

,  at  the  Hidsammer  Qnarter  Seasions  fbr 
;  «  Salop,  in  1847,  against  an  order  of  two 
IV  the  removal  of  Sanh  Frobert,  widow,  and 
lithptimate  children,  from  the  {wriah  of  Ellea- 
I  At  eoiuity  of  Salop,  to  the  township  of  Tryd- 
l^ftt  county  of  Flint,  the  sesdona  quashed  the 
itothe  opinion  of  this  Conrtonthe  fol- 
The  examinationa  apon  which  tlw  order 
>«re,  BO  &r  aa  ia  matorial  to  the  pxeaent  case, 

of?  The  examination  of  Thontaa  Frobert, 
{now  rcaident  in  &c.,  taken  before  us.  Sir 
Kynaat(Hi,  Bart.,  and  Charles  Kynast^n 
,  „.  Esq.,  two  of  her  Majesty's  juatices  of  the 
u  ai  for  the  aud  connty  of  Salop,  upon  the 
W  of  the  chnrchwardens  and  overseers  of  the 
"  EBeamere,  in  the  said  conntr  of  Salop,  tonch- 
>  phee  of  the  last  legal  aettlement  of  Sarah 
^Jridmr  of  Hugh  Trobert,  deceased,  and  her 
■'V^Bate  children,  thia  SSth  day  of  January, 
|»iud  examinant,  Thomas  Frobert,  upon  hia 
■«»  *  The  said  Hush  Frobert  was  my  younger 
■lUd  wu  bom  at  Penn-atreet,  in  the  township 
7My»,  in  the  aaid  connty  of  Flint,  in  or  about 
S'll^'  ^  of  my  own  knowledge,  that 
w  brother  never  did  any  act  whereby  to  gain  a 
■«t  in  hia  own  right.  My  father  and  mother, 
tk?°5?^  and  Elizabeth  hie  wife,  are  both  dead. 
*«r  oied  at  Fenn-street,  in  the  township  of 
"J"  "OTttwd,  in  the  month  of  June,  1830  or 
fcther  did,  at  the  time  of  his  decease,  and 
J*J*  Buccearive  years  preceding,  rented 
[i**  Boigaocy,  at  the  yearly  rent  of  136/.  and 
"^a  ftna  called  &e.,  altuate  In  the  township  of 
■Mnaaid.  Daring  all  the  afbreaaid  twelve  yeara 


laUbZ:!"™™  ^  "'^  dwelling-hotue,  ritaate  In 
WfB*ip  of  T»yddy  n,  and  paid  the  x«nt  to  the 


said  Miaa  Buivancy  for  the  said  dwelling- bouse,  &e.,  to 
the  amount  of  lOl.  a  year  and  upwards.  I  have  lived  at 
the  same  farm  ever  since  my  father  died.  My  said 
brother  died  at  Fenn-street,  Tryddyn,  aforesaid,  in  the 
year  1844.  Sarah  Frober^  now  here  present,  is  my 
aud  loothn's  widow.* 

Thohas  Fbobkbt. 
"  Taken  and  sworn  at  Ellesmere  aforesaid,  this  26th 
day  of  January,  1847. 

«  J.  R.  KrwASTOTt. 
"C.K.Maihwabwo." 

The  only  ground  of  appeal  which  Is  material  ia  the 
following Thirdly,  that  the  s^d  examinations, 
whereon  the  add  order  was  made,  are  severally  bad, 
defective,  and  insafiicient,  and  wholly  fail  to  shew, 
either  by  the  caption  or  by  the  body  thereof  or  other- 
wise howsoever,  that  the  said  examinations  were  seve- 
rally taken  npon  or  after  any  auch  complaint  to  the 
said  justices  by  the  churchwaroens  and  overseers  of  the 
poor  of  the  said  parish  of  Ellesmere,  as  in  the  said  order 
IB  set  forth;  and  that  the  aaid  examinationa  wholly 
fail  and  omit  to  shew,  eitlier  by  the  caption  or  the 
jurat  thereof,  or  otherwise  howsoever,  that  the  same 
were  in  due  form  of  law  taken  by  and  before  two  jus- 
tices of  the  peace,  having  authority  by  law  so  to  take 
the  same,  and  administer  the  oath  on  which  the  same 
were  taken.**  Under  thia  gronnd  it  waa  ohjected,  on 
behalf  of  the  appellant^  that  the  jurisdiction  of  the 
justices  to  take  the  said  examinationa  did  not  si^- 
ciently  appear,  on  account  of  the  omission  in  the  jurat 
thereto  of  the  words  "  before  us."  The  seauona  held 
this  objection  valid,  but  proceeded  to  hear  the  appeal 
on  its  merits.  Tlie  respondents  proposed  to  rest  their 
case  solely  on  the  birth  settlement  of  Hugh  Frobert, 
the  late  husband  of  the  pauper,  Sarah  Frobert,  in  the 
said  township  of  Tryddyn,  disclosed  in  the  above  exa- 
mination of  Thomas  Frobert,  and  which,  it  is  admitted, 
was  not  denied  by  any  of  the  grounds  of  appeal.  The 
court  of  quarter  sessions  held,  that  they  could  not  do 
so,  inasmuch  aa  the  aaid  examination  of  Thomas  Fro- 
bert went  on  to  disclose  a  settlement  gained  by  the 
father  of  the  j>auper*8  late  huaband  in  tiie  same  town- 
ship, by  renting  a  tmement,  which  was  denied  by  one 
of  tne  grounds  of  appeal.  The  respondenta  declined  to 
enter  on  thia  head  of  settlement,  which  they  alMndoned 
altogether.  If  the  Court  of  Queen's  Ben^  ^otdd  be 
of  opinion  that  the  court  of  quarter  sessions  were 
wrong  on  both  points,  the  order  of  sessions  la  to  be 
quashed,  and  the  order  of  removal  confirmed ;  other- 
wise, the  order  of  sessions  to  be  confirmed. 

Phillimorey  in  support  of  the  order  of  sessions. — First, 
the  examinations  must  be  treated  as  an  ordinary  affi- 
davit ;  and,  according  to  the  decisions  in  JUg.  r.  Blox- 
ham  (6  Q.  B.  Rep.  fi28;  8  Jur.  1117)  and/^.  v.iVbr- 
hurjfy  (6  Q.  B.  Rep.  £34,  note),  it  does  not  appear  that 
they  were  awom  oefbre  the  JnsUcea  whose  names  ap- 
pear at  the  foot  of  them.  [He  also  cited  R^.  t.  Shtp- 
ttm-onrStoury  (6  Q.  B.  Rep.  119;  8  Jnr.  492.]  [PeO- 
teaon,  J. — It  is  just  poflsibfe  that  a  third  justice  &  the 
peace  administered  the  oath,  and  that  the  examinations 
were  taken  by  the  two  justices  named.]  Bm.  y.  SHi- 
atone  (2  Q.  B.  Rep.  620;  6  Jur.  946)  decides  that  a 
jurat  is  necessary  to  examinations.  Secondly,  the  re- 
spondents were  not  at  liberty  to  rely  on  the  oirUi  sefr- 
tleroent  of  the  pauper's  husband,  alter  having  set  up  a 
derivative  aettlement  from  the  father  of  the  paupra's 
husband. 

Cope,  contra.—- First,  it  is  immaterial  whether  jn-> 
risdiction  appean  at  the  banning  or  the  end  of  the 
examinations.  In  Beg.  v.  Blogham  (6  Q.  B.  Rep. 
028;  8  Jnr.  1117}  and  Beg.  t.  Nwburp  (6  Q.  B.  Rep. 
634,  nqte)  it  did  not  appear  ittaX  the  {Arty  makhig 
the  afEdavit  waa  sworn  bmrae  any  one.  The  examina- 
tiona would  be  good  without  the  worda  at  the  foot. 
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*•' taken  and  Bwora.**  l^le,  J.— Tha  oath  wo^d  be 
adminiaterecl  before  the  statement  of  the  examinant  was 
made.  W^ktinan,  J.— The  examinant  mvet  hare  been 
Bwom  before  the  magistratea  Bigned.l  Saoondly,  in 
Stg,  T.  LaUMhrd  (6^  a  Kep.  667;  8  J«r.  1094) 
the  examinations  shewed  that  tin  paaper  was  hon  in 
tiu  ^tpellant  paridi,  and  was  bound  and  eemd  as  an 
uprentice,  ana  inhabited,  under  such  service,  parti in 
tne  appellant  parish  and  parUy  in  the  respondent  pansh ; 
and  it  was  held,  that  the  respondents  were  not  preclnded 
from  relying  on  the  birth  settlement.  Here  tne  settle- 
ment of  the  pauper's  husband,  whether  deriraUve  from 
bis  bther  by  renting  a  tanement,  or  obtained  by  birth,  is 
in  the  araellant  ptvish.  [He  also  cited  Seg.  v.  Hoek- 
worthy^  (7  Adol.  &  EU.  402  {  2  Ner.  &  P.  283],  .Sw.  t. 
WkitwkSty  (1  New  Seas.  Cas.  22),  and  Reg,  r.  St,  Join^ 
ifargtUe,  (1  ^  B.  Rep.  252 ;  5  Jur.  839)g  IPatUson, 
.3. — The  ezaminatiens,  after  mentioniiw  the  birthplace 
of  the  pauper's  husband,  rely  upon  a  ckriratiTe  settle- 
ment, and  the  ground  of  xemoval  was  the  settlement  of 
the  &thar;  tha  hirtii  h  not  stated  as  the  ground  of  aet- 
flemait.  b  it  not  a  fraud  upon  the  appellants  f  In 
every  ease  a  birth  settlemnt  might  be  incidentally  in- 
■erted  in  the  imminatlirnsi  Whktmait,  J. — Aococding 
ta  tbe  a^nment  for  the  n^ondents,  tha  appellants  go 
ta  the  trial  «f  the  appeal  when  their  ^;rouada  ef  appul 
leaite  a  settlemeat  unanswered ;  but  it  is  veiy  dimcnlt 
to  distinguish  this  case  from  Btg.  v.  ZeO^ordf  (6  Qr 
B.  Sep.  fi67  ;  8  Jur.  1094).]  Cur.  adv.  vuU. 

F^nMOW,  J. — ^The  firat  objection  In  this  case  was, 
that  the  examination  does  not  appear  to  have  been  taken 
on  oath  before  the  j  mtices.  It  nms  thus : — **  The  exa- 
minatioa  at  Thomas  Probert,  taken  before  u^  A.  and 
B.,"'  f  not  saying  upon,  oath)  "  two  (tf  her  Maje^y*a  joa- 
ti4w  m  and  6a  the  county  of  Salop,  upon  the  complaint 
flf  the  ovmaen  &e.  The  said  anaminant,  Thomas 
fMbert,  vpoB  bb  oath,  saith,"  &c  And  tben  the  jurat 
1%**  Taken  and  awwn  at  EUcamera  afimaaid,  thia26th 
digr  of  Jamuiy,  Ul?.  B.**— not  nqring  "baioK 

It  ia  ai»td»  tha^  ccmuatently  inth  all  that  ia  hen 
alleged,  the  examination  may  hare  been  taken  before 

A.  and  B.,  notupm  oath  administered  by  tkem,  but  by 
Bomeoneelse,whohadnoauthority  toadministerit.  "We 
think  that  such  a  forced  construcUon  of  the  documoit 
oaght  not  to  be  made :  the  fiur  import  of  it  is,  that  the 
axammation  was  taken  on  oath  before  A.  and  £.  The 
case  of  Beg.  t.  SJUfdM-mStour  (0  Q.  B.  Rep.  119;  8 
Jur.  482)  waa  cited;  but  there  the  examinati<m  ob- 
jected te^  in  Itself,  did  not  shew  that  the  persona  before 
whom  it  waa  tafcan  ware  justieea;  and  it  waa  hald  not 
ta  be  enred  by  vafiuaaoa  to  anothar  namiuation. 

Tba  aecood  objfctien  that  althengh  n  biitb  aet- 
tlenent  waa  shewn  by  tbe  exawinatioe,  and  net^^enied 
by  the  ^ands  of  appeal,  yet  that  the  respondents  were 
net  entitled  to  rel;^  on  it^  because  they  haa  eat  up  in  the 
examination  a  denvative  settlement  from  the  fiUhnr  of 
tbe  puper,  whoae  settlement  they  shewed  by  that  «sa- 
Buiation ;  and  that  they  were  not  at  liberty  ta  abandon 
this,  and  Call  back  en  Um  birth  settlement  <h  the  panper, 
which  appeared  to  be  stated  by  way  of  narrative  only. 

On  the  other  ^de^  the  case  of  Beg,  t.  LaUAford  (6 

B.  Rep^  697 ;  8  Jur.  1004)  waa  cited,  where  the  same 
thing  was  done,  and  held  to  be  richtly  dene,  but  under 
eircunstances  mucb  leas  &vonraiue  than  the  preaent, 
fbr  the  fteti^  if  proved,  would  have  shewn  a  aettlement 
.inadiffsrent  paiiah  from  that  of  the  birth;  whenaa 
here,  the  fiuta.  If  proved,  would  have  shewn .  a  aettle- 
Bwnt  in  the  same  parish;  and»if  attMnnted  te  be  proved, 
without  saeceas  instead  of  being  abanaened^  would  still 
ba«<e  left  the  birth  aettlement  remaming. 

We  do  not  se^  thenfore,  how  this  ease  can  be  die- 
tiagaiehed  frem  il^.  v.  LiUtkfordi  and  are  of  Miinion 
tbnt  the  order  of  wailona  anat  be  fuaahei^— Onier  tf 


GOUBI  OF  COMMOK  HAA^-InanTa 

KnrHSBBLBT  9.  fcioti.  JisM  8.  . 
PUe^St^-^Deicr^bM  Por^  hwjh  AMal  jMam 

Tie  DacHpliottf  in  a  DeeZonm'oa,  <f  tie  2V^a« 
Christian  JVans,  ly  a  Connmant  Ldttr,  jmt  d 
Initial  lAtUfT  of  ncA  iVaei^  tf  Sod  oa  jpttwl  Im 
unleMS  Exaue  it  averred  for  not  >et^  it  J 
rt  fun,  even  though  One  of  the  Defaidmft  Chl^ 
Namee  be  futfy  tMed.  j 
Assumpsit  by  the  indorsee  of  a  bQl  <rf< 
against  the  acceptor. — The  declantion  conn 
foUows:—** Thomas  Kinnersley,  by"  Ac,*!*! 
ney,  complains  of  John  M.  Knott,  who  hul«ajj 
moned  to  answer" &c.;  and  then  set  out  in  the  lam 
a  bill  of  exchange  dmwn  by  one  WilUam  Heuyj 
upon,  and  accepted  byi  ^e  dc&ndaot,  and  ii ' 
Hyde  to  the  plaintiC   Spedal  damnnw  ' 
dgniiw  as  eanaea  of  demurrer,  tliat  0ia  CI 
ofthe  defendant  is  not  fully  stated  sod leil 
that  the  defendant  ia  therefai  described  ■• 
Knott,  witb  that  bUtal  letter  '^H"  fitr  kis 
name,  or  one  <^bb  first  namea;  and  that  t)M< 
name  or  fitst  names  of  tiie  defimdant  ihoalll  h 
stated  and  aet  forth  in  fall,  or  else  that  Aij 
should  hare  stated  a  sufficient  cause  orexEaMf 
stating-  or  setting  the  same  forth. 

Ta^/imrdf  Sei^t.,  in  sapport  ot  the 
decIaniUon  is  insufficient,  on  the  gronad  da 
The  plaintiff  idiould  have  deseribed  tbe  4t 
his  CtirisUan  name,  or  have  allied  srikaesti 
not  doing  ao,  as  that  the  Christian  aane  «ai 
to  the  pUntiff:  If  the  plamtlff  deiirsd  t»f 
aelf  of  the  3  &  4  Will.  4,  e.  42,  s.  12,  be  «n;U  I 
shewn.  In  the  deoUratton^  that  the  dsMuti 
signated  in  tbe  bill  of  exchange  by  the  iiiliill 
"Ml.**  Itwaahridbytbi8Conrt,mZ(miiT./ 
(18  Law  Jonm.,  N.  C.  P.,  88),  that  tba  I 
was  a  saffieient  deecriptimi  of  the  ChriatiBi  i 
party;  but  thai  waa  beeanae  ^'I"  aigfatWaf 
naaae;  and  Maule,  J.,  said,  «Eveiyvo«diM 
ud may  be pnmounoed  aepantely :  ^^■''1''^ 
be  pnmonnoM  wiAout  the  aid  el  a  rvwA. 
letter,  being  **  BI,'*  is  Ineapi^  of  behy  ami 
itleoi^asymbolcrcharaeler.  [JAib^J.— » 
his  name  waa  **  EH,"  be  sbenld  hawao  dr 
Yes,  that  would  be  intelligible;  bat  thb 
an  initial  letter,  and  baa^  by  itse^  do  «MBi  l 
AppOmmt  V.  Btameie  (14  Mee.  &  W.  US)  iba«4 
to  omit  the  Chriatian  ntimn,  without 
fw  a»  iioiaat  ia  bad  in  pleading;  and  Tj^' 
(3  C.  B.  701)  ia  to  the  aame  effect,  in 
itlem  (15  Mee.  &  W.  277)  it  wsa  heia, 
drawee  of  a  bill  ought  not.  in  a  decUntiaaoatl 
against  the  drawer,  to  be  <hesoribedby  BMRlf  tlwl 
el  hk  Christian  name,  naleaa  he  wen  abewnlaj 
dcacribed  in  tbe  bill  itself:  and  this  was  oei^r-^ 
thecaaas  of  Xew  v.  We»  tniGatt^r.IW, 
R«.  427, 431).  C'^^C./.— Istbernny*^ 
which,  where  there  was  one  good  C3iriatian  mm 
insertion  of  an  initial  before  the  samama  lai  I 
tbe  description  bad?  May  not  such  iaitnl  Ml 
treated  as  a  blot  t]  It  ia  eubmUted  that  Ucmaab, 
Aoa  V.  CW/w,  (17  Law  Jewi»^>-S3.C.P,  W| 
ported  also  by  the  name  of  JMr.  GaMir,  (H 
177),  the  defendant  was  daaoribad  aa  «  WIUibbJ 
W.CoUier,"  It  is  tme  that  tbe  Comt»w  Be« 
en  the  point;  but  they  mfiwed  toast aBisaa  hJJ 
a  demurrer  to  tbe  dedaratioa,  on  aeeoant «f  tw^ 
ficieney  of  sncb  deeeriptioa,  Haals,  fMt 
rather  think  that  tbe  dcmtmec  U  a  geed 
that  the  phdnti^  on  argtmuat,  wodd  be  oMff 
amend."  IlUa  view  of  tba  eaas  was sHHrelt' 
tbe  Cowt  aC  ExdM^ur  in  Iba  neat  CM  w 


Digitized  by  Google 


THE  JURIST. 


659 


Jnr.SSS),  when.  In  sn  action  It  the  indonee 

atbe  aeootor  of  a  MO,  the  description  of  the 
I  «  « W.  D.  Hw"  was  held  inmifBcieiit, 
MrtaDA^tlw  S  &  4  Will.4,  e.  42,  a.  11. 
f.AMuM,  contra.— It  has  been  asomed  that  the 
iff  "M"  ia  Ae  inifial  of  the  defendant^  ChriiUsn 
bnt  Ihk  tin  other  iMe  had  no  right  to  do. 
Ji, /.-What  do  jron  1^  it  ist]  It  is  immaterlBl 
litDttDS.  SaMo«iiic,UHteadofft  letter,  a  finre 
'erdaqpiliadMen  mirn,eonld  HheMsmnM  to 

ft  perani 

lOriitini  name  -was  Bobin  uonld  choose  to  de- 
alt it  tgrOe  ficnra  of  ft  nUn-nd-famat:  would 
IktoraraUef  ApeiMm  meyhehaptisedby  any 
'^-im  be  pkaie^  and  therw  is  nothing  to  prerent 
;  by  an  initial  letter;  and  H  b  ft  fact 
\t  ma  bas  aometfanea  been  so  christened.  The 
ITBL  ^  &  4^  does  not  pot  s  Pftrty  in  a  worse 
*-!  tkn  ha  WW  before  tiiat  acL  bnt  tt  enables  the 
■t)  if  to  has  been  wrongty  described,  npon  kd* 
I  to  a  jaSgt,  to  bare  the  right  name  insertea ; 

coons  whidi  the  defendant  onght  here 
h|ancd,  if  the  plaintiff  has  wronglj  £setibed 
imtm  from  the  cases  of  Lm&u  t.  WelU 
Ifl. C.  777)  nd  Bm  t.  KamnSh  (4  Mee.  & 
"fa,  J.— Those  cases  Aew  that  the  dedam- 
I « tUa  gravnd  be  set  aaSda  Ibr  iingBlaiitr.3 
Soil  cimiot  be  demiuiwl  to.  It  la  dear  ttiat 
r'M**  is  meant  to  indicate  the  Christ  name 
Mnt;  wbr.  tten,  may  not  tiie  defimdrat,  Imt 
lM.3&4'Wt]].4,e.42,  plead  in  abatement 
WW?  [JTmb^J.— No;itwon]dbenneezt^ 
■"w"  intended  to  rcpreoent ;  for  it  nnut  be 
I  tM  *<  H  **  ia  an  ini&l  letter,  as  it  can  hare  no 
?  Mf.]  Bnt  Boppoee  that  nie  defendant  was, 
iebiiteDed  b/  the  mitial  letter   M  "  how  Is  he 
wtflxd!  h  the  plaintiff  to  aar  tlmt  irtildt  he 
laOe  tne  description,  and  that  *■  M **  is  not  an 
iMitrT  And  sren  soppowng  that  he  onght  to 
lilt1lNnaB*'EH,'*what  doea  tiie  present  ob- 
^nt»,batODeoiiI]rofmiB-«|Mllinf1  [Jfov^ 
"taftefcHaqr:  whatia  coDpIftincd  ofl^notthat 
■  bi  been  mia-speH,  bnt  fliat  It  ku  not  been 
» A]  In  WiBiamm  t.  Ogh  (Str.  889}  it  was 
]»»  nrianee,  npon  Uie  isnie  of  nnl  tie!  record, 
^SmT^andtiw other  •'SeagraTe.**  Here, 
defendant  admlta  that  his  nana  la  pro- 
Owd  1^  tlie  plainti^  for  the  demurrer  com- 
\  a*  wd  deteidant,''  by  his  attorney  &c- 
t;  od  in  Com.  Dig. "  Abatement*  P.  fir,  it  is 
tiMwa  of  misnomer  It  is  not  well  to  aav  renit 
^1  W^D.  for  by  the  pnedie^  be  affirms  hu  name 
•iWindt,  (Imt-WO.*  Soalao2>ociarT.XM^, 
l"**^      MiUar  T.  Bagf,  whidi  is  relied  on 
Oe deCBBasBt  waa described  aa  "W. 
then  was  no  one  ChiiatiaD  name  ftilly 
L  PnxMl^J^BiitfhatcassdiipaaHoroiM 
WMmment,  naroelr,  that «  K"  S  a  mod  de- 
wiUChiiithnname.]  It  wis  assumed  hu  that 
Irttecs  wen  initials  only,  and  that  pdnt 
nerer  arraed.   [  JJle  Comri  aslced  Robhi- 
Bwo^smeoj^  bnt  he  declined  d(dng  aa."} 
■■.Serjt,  fai  w^j^MiOer  t.  Btf^  la  enresdy 
.cxinttiiat  both  names  there  were  initiaJs;  but 
tM  Omt  approred  of  what  waa  aaid  by  the 
r*  JM  T.  OolHer,  when,  although  then  waa  no 
'"ftawew  pnctaely  simihur  to  thepreeent. 
The  p<dnt  in  thia  ease  haa  already 
d.°?P  nrioQs  atep^  and  nndeivone  the  dea- 
iZr^  In  Ni^  w.  Oom«r  this  Comt  In- 
*  damuuer,  on  tba  groond  tiiat  the  de- 
"KBuhsdbeen  described V m  initialletter, 
■^7  not  frnokms,  hot  was  one  which  they 
,  *"Vod,aBdfliattheflaiiW  onfhe  aisn- 
>*"U Is  fll^  to  umBd.  Tha  paity  tlun 


who  made  fhe  motion  to  aet  adde  the  demnmr  seema 
to  hare  wisely  taken  the  hint  giren  by  tiiis  Court,  and 
to  hare  acted  on  IL  for  we  never  heard  any  mon  of 
that  case.  Undoubtedlr,  tiie  attention  of  the  Court 
waa  in  that  case  exnreaaly  drawn  to  thia  point,  of  tihe 
defendant  belnff  dengnated  by  tite  initial  of  the  Chiia- 
tlan  name ;  ana  ttiat  case  has  an  important  bearing  on 
tile  present  on^  beoanae  there  was  there  agaod  Chrirtian 
name  atated  as  well  as  tiu  initial  letter,  and  the  foct  of 
BoA  bong  flw  caas  waa  not  ceprfdwedtebeaanffieient 
snawer  to  tte  oljeetion.  In  MtOtr  r.  Bagf  the  Court 
of  ExdieqQsr  appear  to  hm  acted  on  the  caae  of  JVtiaft 
T.  CdKers  and,  Chexefon,  tiie  matterseenu  to  hare  besn 
Tery  fiequen^r  conridoed  by  the  Courts  in  diffenrt 
waya.  ItlscIear.thatwhattbeplahitiffhaadoMintUi 
deoantion  ia  eitner  an  Irrenlanfy  or  a  cause  for  demur* 
ler;  and  it  baring  been  held  not  to  be  an  imgnlaril^ 
but  bad  on  demurrer,  I  tUtth  this  dcBDnrrermnat  m- 
and  that  jadgmoit  ahouM  ba  Cor  Ae  defendant. 

Co/unuiu  3. — I  am  of  the  same  opinion.  In  JVbift 
r.  CWKer  this  Court  refbsed  to  set  aalde  as  IriTolons  ft 
demnmr  to  a  declaration  on  {be  ground  that  the  da* 
fendant  was  thetdu  described  as  **  Wllftam  Heniy  W, 
CoUier  f  and  tiiat  case  was  adverted  to  by  the  Court  of 
Exohe^ttci^  in  JfflZar  T.  Jfry,  tothaaa  tmuis  i*Th» 
Court  of  vontmon  Tieas  had  firtlniated,  in nAiaiiigto 
«8t  adds  ft  (UmiHTer  for  tMscftuaa  aafttrolon^'ttiat  the 
cana  waa  wefll  aaaigned  In  JFosi  t.  OoKer,  (17  Lav 
Joum.,  H.S.,C.P..ei).  We  Alnk  iSnt  tUs  riew  of 
tiie  case  is  uie  right  one.**  TOerefbre,  JfiSerT.  J9iy 
was  expiesdy  decided  on  the  ground,  that  die  rleir 
taken  by  this  Court  was  rif  fat ;  and,  as  Jfo^  t.  £bSfar 
cannot  oe  distingnished  nom  tfu  pment  caai^  the 
deftndant,!  tbln£i8  entitled  to  ourptdgment. 

MiUL^  J. — I  think  that  tiie  statute  whidi  enaUea 
sn  amendment  of  the  dedaxation  to  l>e  made,  on  sum- 
mens,  in  Hen  of  a  plea  of  aliatement  for  ndsnomerj 
aaaome^  that  when  the  Court  aees  letters  put  aa  itA* 
tiah,  and  which  cannot  be  sounded  by  tiiemsBlre^  It 
win  tnat  tiiem  as  iirftida.  The  eaaea  iriiieh  haTe  bees 
dedded  haTe  reecunlasd  tiiat  prlnd]^  ;  namely,  tiiej 
hftTe  decided  that  the  party  pleadiw  must  particulariie 
6ie  name  of  flw  penon  dcaalbed  m  sncb  pleading;  or 
most  ghre  some  reason  for  not  dcdng  so.  'Where  the 
initiaTb  a  Towd,  the  Conita  haTe,  and  I  think  rightly, 
been  aatnto  to  understand  it  aa  the  Christian  name  j 
bnt  hen  the  initial  letter  Is  a  consonant,  and  mus^  t 
tiiink,  be  understood  aa  an  Initial  oidy  of  the  Cfana- 
tUn  name.  It  b  nncertidn  what  tiie  Christian  name 
li^  and  it  is  In  my  opini<m,  as  was  expreaely  decided 
in  M^Itr  t.  H^m^  acting  on  the  case  of  Iftuh  t.  CbWar. 
an  insutfident  dedgnation  of  tiie  defendant,  and  bad 
on  tiie  hee  of  the  declaration. 

Cnttswsu.  J.— T  am  of  the  same  Q^tiamv—JitS0» 
mmU  far  rte  itfmiant. 


«    COUBT  OF  EXCHXQ'TEB. 
SimilOS  IN  BANC  AFTER  TEINITY  TERM. 


SI,  Thb  Henro-wftsiman  Bamrar  CamaMtwr^ 

RaOmaj^  <hmpa$^  ^■^^f**^  ^  ^TP^St^  ^  ^ 

J%e  Oiroar  ^Beal  Profterty  it  tut  reapmnftfe  /or  Jti- 
.^upjet  to  Stramfftn  anting  mt  of  the  Waff  m  tMA  U 
if  wsad  If  Ctiert,  wfto  are  tut  &  Arasate  or  Port  ef 
kit  fhanfy;  mmtett  perktau  wttn  Ae  Aet  done  amomOa 
to  a  Nniunoe,  anUcil  Me  JLu  mot  totem  Cbra  to  frwm^ 
amd  uAtdl  (t  woe  Mr  JTw^f  to  %m»  /meafsrf  nirilcr 
ceoMiemed  If  iUi  AfrMmtr  or  Otken, 

y>ewf  Qwyoay,  eeywwraJ  V  Jarffamiaif  to 
rndteulMUmmff  oigi^tMat^etnulertoeemilrwit 
a  eer«0fo  riafba^  Plms^  ontf  rtroi^  (ft*  itij^ 
goHoe  ef  tfte  WbnbMn  es^fi^vif  }f  Ifte  OMifrMfpr  ■ 
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SUHuf^on  a  Man  underthe  Vtadtiet  and  tilled  him 
—Held,  that  the  Compatyf  uiere  not  Uabte  to  an  Action 
Igr  his  pergonal  JSq>ntaUative,  wtder  the  8  ^  9  Viet* 
e.  93,  although  hgf  the  Termt  of  the  Deed  of  Oontraet, 
the  (ka^at^  retervedto  thenuelves  the  Right  ofdismisa- 

the  Contraetor. 

Beedie  v.  The  North-western  Railway  Cohpaht. 

This  was  an  action  brought  hy  the  widow  and  admi- 
zdstratrix  of  a  man  who  was  trilled  while  passing  under  a 
Tiaduct,  in  course  of  construction,  as  part  of  a  railway 
from  Leeds  to  Dewsbory.  The  action  was  brought  to 
recover  compensation  for  the  benefit  of  herself  and  her 
children,  under  the  provisions  of  the  9  &  10  Vict.  c.  83. 
The  declaration  stated  that  the  defendants  were  pos- 
sessed of  a  viaduct  over  the  Gomersal  and  Dewsbury 
Tumpike-Toad,  such  viaduct  being  part  of  a  railway 
then  in  coarse  of  coDtfruetion  between  Dewsbury  and 
Leeds;  yet  the  defendants  conducted  themselves  in 
making  the  said  archway  over  the  said  turnpike* 
road  so  negligently^  that  by  reason  thereof  a  large  stone, 
parcel  of  the  mat^ials  used  in  the  construction  of  the 
said  archway,  fell  on  the  pl^UfF*8  bnaband  as  he  was 
paasiiw  along  the  road,  whereby  he  was  killed.  The 
defendants  pleaded^  first,  not  guilty;  secondly,  that 
they  were  not  making  the  said  archway  in  manner  and 
form&c.  Issue.  Thecau8ewastriedbeforeCresswell,J., 
when  a  verdict  was  found  for  the  plaintiff,  witii  liberty 
to  the  defendants  to  enter  a  nonsuit  in  case  the  Court 
should  be  of  opinion  that  the  action  did  not  lie  ^ninst 
ibem.  The  material  facta  in  the  case  were  titew:— On  the 
SOth  June,  1845,  an  aoi  of  ParliamenL  the  8  9  Viet, 
c  xxxvi,  (local  and  perscHial),  intituled  **  The  Leeds, 
I)<wBbniiy,and  Blanchester  Rail  way  Act.,1845,"  received 
the  loyal  assent.  By  the  provisions  of  that  act,  a  com- 
pany was  incor^wrated  in  tne  usual  wav  for  the  purpose, 
among  other  objects,  of  forming  the  railway  in  question. 
By  an  indenture  dated  the  29th  September,  184&  made 
between  the  Company  of  the  one  part,  and  Joseph 
Crawshaw  and  Richard  Crawsbaw  of  the  other  part, 
the  Messrs.  Crawshaw  covenanted  with  the  Company 
that  the^  would,  in  consideration  of  a  sum  of  65,000?. 
to  be  paid  as  therein- mentioned,  make  and  complete  a 
portion  of  the  railway  described  in  the  indenture,  of 
the  length  of  3830  yards,  or  thereabouts,  with  all  ex- 
caTaUons,  embankments,  bridges,  tunnels,  viaducts, 
loads,  fences,  and  other  works  connected  therewith,  ac- 
cording to  the  epecificatiou  referred  to.  According  to 
the  provisions  of  this  deed,  although  the  works  were  to 
be  done  by  the  contractors,  the  Company  had  a  general 
light  of  watching  tJheir  progress,  ana  If  the  contractor 
employed  incompetent  workmen,  the  Compao^  had 
the  power  of  dismissing  them.  Under  this  contract 
Messrs.  Crawshaw  proceeded  to  execute  the  works, 
and  while  they  were  in  progress,  viz.  on  the  9th  July, 
1847,  another  act^  the  10  &  11  Vict.  c.  clix,  (local 
and  personal),  intituled  "  An  Act  to  incorporate  the 
Huddersfield  and  Manchester  Railway  ana  Canal 
Company,  and  the  Leed&  Dewsbury,  and  Manchester 
Railway  Company,  with  the  London  and  North- 
western Railway  Company,"  received  the  royal  as- 
sent; whereby  it  was  enacted,  that  the  said  Leeds, 
Dewsbury,  and  Hanchestor  Rauway,  with  all  and  sin- 
Kular  the  nndertakinn  thereof,  as  well  tiiose  which 
had  been  commenced  as  those  which  had  not,  and 
all  the  real  and  personal  estate  of  the  said  Company, 
should  (sobject  to  the  existing  debts,  liabilities,  and 
contracts  of  the  sud  Company)  be  vested  in  the  Lon- 
don ttod  North-western  Railwav  Compuiy,  and  might 
be  lawfully  executed,  completed,  held,  and  enjoyed  by 
them  in  the  same  way  as  they  might  have  been  exe- 
cuted, completed,  held,  and  enjoy^  by  the  said  Leeds, 
Dew^ury,  and  Manchester  Railway  Companv  if  Hat 
act  had  not  passed.  After  the  pasMiig  <a  this  secwd 


act  Messrs.  Crawshaw  ocmtinaed  to  proeeed  vith 
works,  in  the  contse  of  which  the  aeddent  m  qi 
took  place^  and  which  was  oceadoned  by  the  ne, 
conduct  of  some  of  their  workmen  who  wm  em 
in  removing  a  heavy  stone  from  a  travellbg  tmcL 
rule  having  been  obtained,  the  case  wu  ai^^ued  at 
Sittings  in  Banc  after  Hilary  Term  on  the  ISthd 
14th  February,  before  Parke,  Rolfe,  and  Flatt,  BB.  i 

Martin,  Piciering,  and  H.  Hill  shewed  ciua. 
owner  of  Jixed  property  is  liable  for  all  acts  done 
or  in  respect  of  it,  either  by  his  servuits  or 
wJiom  he  suffers  to  come  upon  it.  The  case  of. 
Steinman  (1  B.  &  P.  404)  is  an  expren  iuUioi 
the  point.   There  the  owner  of  a  house  bj  the 
side  contracted  with  a  surveyor  to  put  U  in  leputi 
contracted  with  a  carpenter  to  do  it,  and  Ite  etuit 
a  bricklayer ;  the  bncklaju:  agua  contrscted  ftc 
with  a  lime-bamer,  and  ma  servant  havu^  impr 
placed  aquanUty  of  It  on  the  high  road,  by  a 
which  the  plunbfTs  ohdse  was  overturned,  tti 
of  the  house  was  held  liable  for  the  damage.  B( 
there  says,  "  It  is  not  posmble  to  conctnre  > 
which  more  mischief  mi^t  arise  than  in  the 
the  various  sub-contracts  should  be  held  st 
defeat  the  plaintiff  of  tiis  action.  Frobtbl;  h* 
not  be  able  to  trace  them  all,  since  none  of  the 
would  give  him  any  information,  and  consequi 
might  he  turned  round  every  time  he  came  to 
And  Rooke,  J.,  says,  "  It  shall  be  inteaded^; 
Court  that  the  owner  of  premises  has  a  contm 
all  those  persons  who  work  on  his  prenuM^  a 
shall  not  be  albwed  to  discharge  hinudffna  III 
tendment  of  law  by  any  act  or  contiaet'  of  Ui  i 
A  qoalification  has  indeed  beoi  pot  on  Bmk  t.i 
mm  by  the  judgment  of  Littledale,  3^  in 
Pointer,  (5  B.  &  C.  660),  confirmed  by  thii  Cm 
Quarman  r.  BumeU  (G  Hee.  &  W.  409)  aodil 
v.  Cubitt,  (9  Mee.  St  W.  710),  namely,  that  in  « 
render  the  defendants  in  such  cases  liable  for  tba  i 
others  than  their  servants,  the  injury  mutt  le 
upon  or  near  or  in  respect  of  the  property  of  vU^ 
defendants  were  in  possession  at  the  time;  h^i 
decisions  by  implication  confirm  the  rat  n  it 
Quarman  v.  BumeU,  Parke,  B.,  in  delivaii(^] 
ment  of  the  Court,  says,  "  A  third  perscm  ami| 
a  contract  with  the  master,  which  doea  not  M 
relation  of  master  and  servant  at  all,  is  vt  W 
rendered  liable;  and  to  make  such  peteon  liaUe  nM 
must  be  had  to  a  diffimnt  and  more  extended  pnM 
namely,  that  a  person  is  liable  not  onl^  for  the  m 
his  own  servant,  but  for  any  injury  which  ansa  Iff 
act  of  another  penon  in  carrying  into  «eeoti« 
which  that  other  person  has  contracted  to  doW| 
benefit.   That  however  is  too  large  a  poaition  aii4^ 
not  be  maintuned  to  its  fnU  extent. 
that  there  are  cases  in  which  the  oocap'ws  of 
buildings  have  been  held  reeponsible  for  actatf^ 
than  their  eervants  done  upon  or  near  ot  in  WW 
their  property.   But  these  cases  are  very  well 
guished  by  my  Brother  littledale,  in  hit  jery  I 
yidgnttnimZaugkery. Pointer.  TberuIeofU*" 
be,  that  where  a  man  is  in  possession  of  fixedptopa 
he  must  take  care  that  his  property  is  so  "W*^  "J 
nsged  that  other  persons  are  not  in|Di*<^*''^,"'~« 
Uier  his  property  be  managed  bv  his  own  iminj 
servants,  or  by  contractors  with  them,  or  their  serm 
such  iiguries  are  in  the  nature  of  nuiaanMfc 
are  many  other  authorities  shewing  thst  the  to*" 
there  sugguted.   In  the  2  Hen.  4, 18,  A,  pl^.« 
was  an  action  against  a  party  fiir  carelMaly  ktepiJ^ 
fire,  whereby  the  goods  of  theplainUff  were  bttrnj] 
defendant  was  held  liable ;  and  it  was  thm 
man  shaU  be  answerable  for  the  acts  of  hii  Krm" 
others  whom  he  allows  into  his  hoose.  u'^Vj 
481,  "a  master  is  ofaaiseable  if  say  <*  w 
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^ « anteth  ujthinff  out  of  hia  botiM  into 
'  tnet  or  e«imi(ni  highiny,  to  the  damage  of 
■diTidul  or  the  common  nuisance  of  his  Majesty*! 
fwfief  for  wliicli  la  dted  ftoy*t  Max.  c.  44. 
T,  E^dtji  (0  Esp.  6)  a  bricklaycar  wm  employed 
jm^mefan-  of  a  Qonse  to  rinlc  s  ]aig«  Mwer  in 
*  ia  order  to  prerent  his  kitchen  nom  being 
;  tbe  bricUajer  harinft  left  the  sewer  In  the 
n,  BO  tbat  the  plaintiff  fell  into  it  and  broke  his 
Blenbonnigh  at  Nin  Prina  held  the  owner  of 
IttUe  on  the  principle  of  respondeat  aaperior, 
he  had  his  action  over  aninst  the  bricklayer. 
«M  T.  Tit  Weal  London  fVai«rworh$  Compatgr 
I.  403}  an  incorporated  waterworks  eomoany 
'  a  contractor  to  lay  down  pipes  for  oonanctr- 
throogh  a  public  street ;  the  workmen  of 
rtor  nrin^  done  the  work  in  a  negligent 
vbcreby  an  indiridual  passing  along  the  street 
umitiiy,  the  company  were  neld  liable.  In 
T.  Mwntgr  (8  AdoL  &  £11. 109)  a  warehooae- 
a  master-porter  to  remove  a  barrel  ham. 
;  the  maater  employed  hb  own  men 
and  tbe  barrel  hanng  fidlen  through  the 
(d  the  men,  whereby  an  injury  was  caused 
T,  the  Court  of  Qneen'a  Bench  held  the 
:  liable.  In  JZjeA  t.  Batferfield  (4  C.  B. 
which  waa  an  action  agunst  the  owner 
for  a  nuisance  from  smoke  proceeding 
'« ddmney  to  the  prejudice  of  the  occupier 
" '  '  ig  messuage,  the  defendant  was  held 
1  not  in  posseanon  at  the  time  of  the 
ich  the  ehimnev  was  erected;  it  appear- 
ke  kad  erected  the  chimney  and  let  the  pre- 
Bg  with  it,  and  thua  impliedly  aathwiaed  the 
tntfire.  The  preaent  caae  is  much  stiw^er 
of  tlie  preceding ;  for  here  the  act  done  was 
ifit  of  the  Company,  and  being  done  on  a 
amoonted  to  a  public  nuuance.  But 
~'ntn  the  general  law,  contractors  employed 
ij  mnpaniea  must  be  oonridered  as  their  mt- 
Ib&mAit.      London  and  BintinglnmJiail- 
sr>  (1  Railw.  Cas.  480),  where  such  a  company 
Jti  I  c«itractor,  the  Lord  Chancellor  says. 
Mdeobt  that  the  contractor  most  be  considered 
ml  or  vent  of  the  company  in  this  case." 
T.  The  Simtk-wetlem  Bailwa^  Company,  (12 
iiiulway  company  were  held  liable  for  a 
^  Acd  by  a  serrant  of  a  carrier  who  had  con- 
ittthem  for  the  deUvery  of  all  gooda  coming 
■^r-  Wfe,  B.— In  that  case  than  was 
!  that  the  company  had  reeofliisad  aa  their  ser- 
innu  imme^tdy  In  fanltJ   In  Grvt*  t.  Tkt 
«j  Bulfktad  BaOio^  Cba^w^,  (2  Exch. 
en  an  action  waa  brought  against  a  r^lway 
fnoHnpensaUon  for  an  injarr  snstuned  by 
er  in  consequence  of  tbe  breaLing  down  of  a 
_^  thdr  tine,  it  was  held  no  defence  for  the  com- 
■ttberbadengs^dthemost  competent  engineers 
■  ae  bridw.   \Partef  B.— What  do  you  say  to 
*  %Mr^  (7(^.6.  Rep.  960)?]  The  work  done 
■■•oit  for  which  the  commissbners had  given 
'f'iiMBd  was  not  within  the  scope  of  the  con- 
n  inctal  aatbority.   Bendes,  the  eommiarioners 
Wupoweaion.   IParie^B^Tk* Dwkeftf New- 
(8  Taunt.  602)  shews  that  Commiesion- 
have  no  poaseauon  to  enable  them  to 
^tiopiSL]  But  in  the  present  ease  the  con- 
2*wtmen  are  really  and  actually  the  aerrants  of 
Jptty,  for  the  Companr  have  by  thrfr  contract 
^i^ht  of  diamissing  tnem  if  incompetent. 
■■waBd  flbfl,  contra.— It  la  a  general  principle 
J«»the  party  who  receives  an  injury  must  pro- 
™  person  by  whom  it  waa  occadoned. 
^T^oeeption  to  thia  is  in  the  case  of  master  and 
is,  that  the  master  ha  vii^ 


the  power  to  select  his  servants  must  be  considered 
liable  for  their  act^  an  ailment  whitji  cannot  apply 
where  the  party  doing  the  injury  ia  chosen  b^  some  one 
else.  It  is  immateriu  whether  the  act  causing  the  in- 
jury were  done  in  respect  of  fixed  or  moveable  property, 
unless  perhaps  when  it  amounta  to  a  eontinmng  mii- 
aance ;  and  understood  in  this  asnse  AhA  t.  SMtam 
may  be  sapported.  Bnt  even  that  Is  qnwtiwiable.  Iftha 
trees  on  land  adjoining  a  highway  are  blown  down  acta 
Dei,  or  malicioimy  cat  down  by  a  stranger,  m  that  they 
fiill  across  the  highway,  and  the  owner  koMt  than  there, 
he  is  liable  for  any  injury  which  thev  may  cause  to  a 
Strang.  So  a  man  ia  indictable  for  keeping  a  ruinous 
building  near  the  highway,  and  it  need  not  be  l^d  thi^ 
he  was  bound  to  repur  it  ratione  tenurs  |  and  it  haa 
been  held  somewhere  that  he  is  equally  mdictable  if 
after  it  has  been  made  ruinous  by  the  act  of  a  stranger 
he  suffers  it  to  continae  so.  \_Parkei  B. — Yes ;  lUx  v. 
WaUon  (2  Ld.  Raym.  806)  is  the  case  you  mean.  Hm 
distinction  is  takni  by  Blarkham  in  tile  caas  fnm 
the  Year  Book,  tliat  the  act  done  must  be  done  by  the 
owner  of  die  faonae  himself  or  hia  servant  or  one  of  his 
goesta  whom  he  permits  to  be  in  his  house ;  if  a  stranger 
cornea  in  and  does  the  miacbief  the  owner  ia  not  liablew 
If  tbe  guest  in  your  house  makes  afire  in  the  chimney 
which  produces  a  disagreeable  smell,  you  are  liable  to 
nuisance  your  next  neighbours.  But  Harkham 
takes  the  distmction  between  a  house  and  field.  It  may 
l>e  argued  that  the  owner  is  supposed  to  be  personally 
present  in  the  honse.1  In  Pamabf  v.  Th«  Lancaster 
Canal  Compan*  (11  Adol.  &  Ell.  223)  a  canal  company 
were  held  liable  for  not  removing  a  sunken  boat  in  a 
canal.  [Parte  B. — Suppoung  that  they  were  not 
bound  to  Ifiep  the  canal  open,  yet  if  they  did  so,  they 
were  bound  to  make  it  reawniahly  mae.'}  &iA  t. 
Steimnan  if  understood  in  a  more  general  sense  la  ovos 
ruled  by  the  recent  authorities,  viz,  the  jud^ents  of 
Lord  Tenterden,  and  Littled^e,  J.,  in  Lniffher  r. 
Pointer^  confirmed  by  <^nium  v.  Bmrnttt  and  Bi^^on 
V.  CiOhU.  [Piatt,  B.— That  was  after  WUto  v.  Hague, 
(2  D.  &  R.  33)0  HayvBord  is  expressly  in 

point.  It  waa  an  action  against  the  Commisdoners  of 
the  Dartford  Navigation,  sued  in  the  name  of  their 
clerk,  for  making  a  diversion  in  Dartford  Creek.  In  de- 
livering judgment.  Lord  Denman,  C.  J.,  says,  **  We 
are  brought  to  the  question  whether  the  commisdoners 
are  responmble  for  this  ill  construction ;  whether  the 
contractor  ia  to  be  regarded  as  their  servanL  so  that 
they  may  be  called  the  makers  of  this  won  by  his 
agency.  It  seems  perfectly  clear  that  bi  an  orduiaiy 
case  taa  oonlractor  to  do  work  of  this  description  is  not 
to  be  conddered  as  a  servant,  but  a  person  eanying  mi 
an  independent  business,  such  as  the  oommissionen 
were  fviJiy  justified  in  employing  to  perform  works 
which  they  could  not  execute  for  themselves,  and  who 
was  known  to  all  tbe  world  as  performing  them." 
InMUUffon  V.  Wedgt,  (12  Adol.  &  EU.  737),  where 
a  licensed  drover  was  employed  to  drive  a  buUock 
from  Smithfield,  who  employed  a  boy  through  whose 
careless  driving  an  accioent  happened  to  the  plain- 
tiff, the  owner  of  the  bullock  waa  held  not  liable, 
as  the  boy  was  not  his  servant.  In  delivering  judg- 
ment, Lora  Denman,  C.  J.,  says,  **  I  think  we  are  bound 
by  Quarmm  t.  BumeU,  It  may  be  anoAer  qusstioii 
wbether  I  diould  agree  in  all  the  remarks  deliverad  from 
the  Bmch  in  thiA  case :  if  I  Mt  any  doubt  it  would  be  If 
the  distinction  asto  the  law  in  the  oases  between  real  and 
moveable  property  can  be  relied  upon."  BmytUY.  Qray 
(1  C.  B.  0781  seems  to  the  same  effect,  but  the  de- 
ciuott  pToceeoed  on  the  ground  that  the  dai^erous  po- 
sition of  the  heap  of  rubbish  which  caused  the  in- 
jury waa  pointed  out  to  the  defendant.  The  Roman 
law  waa  very  stringent  on  the  subject  in  question  ;  the 
bare  wulaMeaiM  <iX  a  honae  was  liable  for  injuries  like 
thesi^  hat  tlun  that  was  not  hj  virtm  of  the  genanl 
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Uw.  but  of  the  "jiu  pictarinn."  *'  Pnrtor  ait,**  (am 
the  Dig^  1. 1,  «  De  &  qui  effiid.  rel  ejee.'0,  do  hW 
qui  eiecerint  rd.  efiuderint :  '  Undo  in  eom  loeom  quo 
Tul^  iter  fiet,  TcI  in  quo  copgjgtitur,  dejectnm  vel 
•ffbium  qnid  exit,  qaantnm  ex  eft  re  dammnm  dottua, 
ftotamre  erit,  in  eum,  qui  ibi  kabitMerit,  in  dophun 
jadidam  dtdio  '*  St^>]K>80  an  owner  of  land  had 
annted  to  this  Company  the  rij^t  to  make  a  via- 
duct  over  it,  tbey  woold  have  only  an  easement  in 
the  hmd,  and  could  not  be  held  liable  for  atonee 
fiUIii^  m>m  the  viaduct.  [^Parie,  B. — In  Baau- 
dm  V.  Th$  Miineketter  Bailwajf  Compasuf  (1  Exch. 
723)  it  was  held  that  these  companies  are  bound  under 
the  Lands  Clauses  Consolidation  Act  (8  &  d  Vict.  c.  18) 
to  make  compensation  to  the  owner  of  the  land  before 
mtaiDg  npon  it.  Plattt  B.— Suppose  «  clumsy  la- 
botuor  takuK  up  brieki  on  a  hod  pats  them  &U  on  a 
inan*a  head, la  the  oeeu^er  of  the  honse  liable?]  It 
mmld  be  most  nnjnst  nb»  wore.  This  Company  had 
not  posssBUon  of  uiis  railway  in  the  sense  in  which  an 
owner  has  noasetsion  of  his  house,  who  may  interfere 
if  he  sees  nis  servant  doing  an  act  in|niioa8  to  the 
pubUe ;  aoeordii^  to  the  maxim,  Qui  non  prohibet 
quod  prohibere  potest,  aesentire  videtur."  As  to  tlie 
argument  ab  iuoonveuienti,  the  inconvenience  would 
be  the  oUier  way,  for  if  the  party  injured  sues  the 
owner  be  will  sue  his  contractor,  and  he  the  sub-con- 
tractor, and  so  give  rise  to  circuity  of  action,  which  the 
law  ^hors  ;  wneieas  if  the  party  injured  is  oblu;ed  to 
take  the  proper  pama  to  find  out  the  responsibb  ptr- 
waOf  one  aotion  will  be  auffident  to  asttle  the  wbde 
qnestiau  In  the  case  already  ated  firom  the  Year 
Book,  Hornby  says,  "  TUs^  defendant  is  ondone  and 
impoveriAed  for  ever  if  this  action  is  mnntunable 
against  him,  for  tfawL  twenty  other  sach  suits  will  be 
taken  agwnst  him  for  the  like  matter  ;**  to  whieh 
Thiming.  J.,  aa;rs, "  What  is  that  to  us?  It  is  better 
be  ihould  be  quite  undone  than  that  the  Law  should  be 
chained  for  bim.**  As  to  the  cases  which  have  been 
cited,  in  Chvte  v.  2!^  Chatter  Bailwajf  Conpanjf  the 
work  of  the  contractor  was  done,  the  compaoy  bad  the 
railway  in  tiieir  own  possession  and  manwement,  and 
were  bound  to  keep  it  in  repair,  and  not  having  done 
so  were  liable.  In  BandUttm  v.  Mmrrtgr  there  is 
nothing  to  shew  that  the  act  may  not  have  been  done 
while  the  defendant  was  present.  IPari^  B.»That 
case,  so  far  as  the  reasons  given  for  the  judgment,  is 
orennled  by  Quarman  v.  Smrmtt,']  Reliance  has  been 

Elaeed  on  the  clsuae  in  the  deed  by  which  the  Company 
ave  a  right  to  interfere  to  remove  incompetent  work- 
man ;  but  &aj  hnve  no  control  over  the  men  beyond 
mt&ng  that  the  woric  ia  done  pn^ly. 

Our,  adv,  vuU. 

\  HoBsrr  v.  Thb  Nobth-westebk  Railway  OMPAinr. 

This  was  a  similar  oasa  to  the  last,  and  aigned  imme- 
diately after  It. 

Martin  and  H,  BRU  shewed  cause. — This  case  tum- 
ii^  on  tlte  same  p<»nt  as  Betdie  r.  7%e  North-western 
BaOwqir  Compai^j  it  mil  be  sufficient  for  ns  to  reidy  to 
the  arguments  used  there.  The  argument  about  drcoity 
(tf  aetiwa  proves  too  mn^ :  as  the  holing  a  tUrd  per^ 
MB  xe^onnUe  under  any  drcnmstanees  causeaa  oirenity 
of  aation,  Thwe  is  no  distinction  between  the  poss«»- 
rioB  ot  this  viaduct  and  the  possesion  of  a  house ;  if  a 
strauKcr  werstokoock  it  down  the  Company  might  main- 
tain traepass:  (irarr»HNV.Pori(«r,6£a8t,lM).  Besides, 
in  Mamewe  v.  TU  Weat  London  Waterworkt  Compangf 
(d  Camp.  403)  tbwe  was  no  actual  possesrioD,  and  ^ 
tike  company  were  held  liable.  As  to  the  case  which 
Las  been  put  of  treee  bloTm  down  across  a  highway, 
they  beoove  the  property  of  the  landlord  so  soon  as 
they  an  sspanted  fimn  the  aul ;  and  tiu  oooa^r  is 


*  eaeHdMse.adFWd.,pMr.a,tit.8,f  USetset. 


themfon  notbMindtonMmtlwB.  Psnw^v.] 
Jancwrtsr  Oaml  Cmfnwm  and  tUcasswitof  wis 
diiferinthis,  that  here  tiieaet  dons  wn&rtW  4 
advantage  of  the  Company ;  and  TUJklmiiStm 
V.  CZari  was  thocMse    a  m«e  UflCMi  to  biild  sM 

Xnowfet  and  BaUt  contra.— The  work  mU  of  il 
an  injury  arises  bd^  dene  for  the  beufit  <tf  sM 
cular  party  is  not  a  true  test  of  Iijd>tlit7,  for  hm) 
sought  to  charge  the  defendants  as  owaen  of  ttw 
perty ;  and  it  may  be  that  an  act  duw  to 
not  bo  for  the  b^efit  of  its  owner.  As  to 
The  Weat  Lomdmn  Waterworhe  Cmpai^,  a  wii 
company  is  in  pomsarien  of  the  Isad,  ud  ii  lii 
poors-rate.  Car.  oh. 

The  judgment  of  tha  Conii  in  both  tam  i 
doUveroa 

Rou^  B.— After  stating  the  plaadlagi  sad 
iZcsdie  T.  Tka  North  awrtiia  BoHwog  Ok 
Lordship  proceeded  thus It  ^ears  to  ■■ 
that  after  the  pasriqg  of  the  second  act  tl 
with  Messrs.  Crawdiaw  waa  tranaferred  to  Ai 
defendants,  so  as  to  nsake  them  liable  to  th« 
precisely  as  tlie  original  Leeds,  Dewabsi^ 
ohester  Company  would  have  been  lisbtc  if  Ihsi 
act  had  not  passed.   Bui  after  full  cooiiiatilioa 
anbjsct  we  are  of  opinion  that  neither  the 
the  orinnal  Compaoy  were  liable. 

In  the  case  of^  ^tarman  v.  BamM  (6 
480)  this  Court  deoded,  fadopttng  the  opisia 
Tratterden  and  Hr.  Justice  tittkdale  u  ir 
Pouaer^  (5  B.  &  C.  4ft7)),  that  the  lisbi^ 
compensation  fax  an  injnxy  ariMOg  imn  thti . 
a  person  driving  a  carriafje,  attaches  onljoalhei 
or  on  the  peraon  employing  him. 

The  liability  of  any  (me  other  thao  the 
ally  guilty  of  any  wrongful  act,proeee4ion 
"  Qni  fecit  per  Jium  facit  per  SB.'*  Tbepvtj 
ing  has  the  selection  of  the  party  enplofti 
reasonable  that  he  who  has  made  choice  af  is 
or  careless  person  to  execute  his  oidei^ 
sponsible  for  any  injury  resoltiog  fioB  tU 
skill  or  want  of  eare  of  the  peison  e 
neither  the  i»inciple  of  the  rule,  nor  tbi 
a^ly  to  a  case  where  the  par^  soagbt  ttM 
does  net  stand  in  Um  character  ci  enyey  _^ 
party,  by  whose  negligent  act  the  iiyn^ 
sioned.  The  doetiine  of  QMraemr.Afn^WL 
been  acted  on  in  tUa  coort  in  the  can  of  *OT 
CbUtt,  (9  Hee.  &  W.  710).  and  in  Uu>  Coert  <m 
Bench  1^  JfiOmw  t.  Wedge,  (12  AdoL  &  BLI 
andagainin^amT.^(frMin{,(7  4.B.9(»).  .-i 

By  these  sathorities  we  must  vamAvt  m 
have  been  seitied,  and  the  only  questicii  U  «b- 
law  so  setUed  is  applicable  to  the  fecti  of  Uui 

To  shew  it  was  not,  it  wss  argued  by  the  - 
the  plainUiF,  that  tbore  is  a  recognieed  du 
this  subject,  between  injuries  arieiog  from  the 
and  unskilful  management  of  an  amiosl, 
sonal  chattel,  and  anmjuryresQltiDgfromweo*H 
management  of  fixed  real  property— in  the  Utter  e 
was  contended  that  the  owner  is  reepoa«blef««i 

Ties  to  passsrs-by  or  othoiL  howsver  they  maj' 
occasioned,  andltere  it  WM  said  tiMt  the  defeodaiiti 

at  the  time  of  the  accident  the  owneitef  the  miwj 
so  are  the  partiea  reqwnsilde.  .  . 

TUb  distinction  as  to  fixed  real  propcrtri 
to  by  Mr.  Justice  Littledale  iu  his  reiy  ^J»V 
in  Laugher  v.  PMnler,  (p.  fi60),and  it  u  she  >»» 
the  judgment  of  thta  Court  to  <ioarmm  i.m 
Bat  inneitheroftiiose  cases  was  it  a«o»iy»^ 
whether  soch  «  distuiction  did  or  did  »»  ' 
oase  of  Bu$k  v.  Steifmart,  H  B.  &  P;  *>5'J*3 
owner  of  a  house  was  hdd  liable  for  tlw  irtrf  •  •J 
of  a  sab-oontraotor,  acting  under  a  baiM«i^*m 
tlw  ownar,  wm  a  c«m  of  flxod  nd  fnp*?-  ' 
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lTii  Aongl/pMnd  Id  ovomnit  In  support  of  A6 
JBtf  rf  Oa  ddgndiiit  1»£  in  XoMkr  r.  Pointer 
((MnmT.JkinMtf;  and  as  the  circiimgtAnceg  of 
)  CMS  wen  nch     net  to  ndco  it  Moeasiy 
k  M  T.  AtfMMH,  if  nj  AatinetloB  in 
trfhv    «ziBt  in  CUM  Hke  the 
I  infotjr  ind  oriinair  moTMble  efaatteu,  it  vm 
)  Botin  tbe  point.   Bnt  on  Ml  consideration  m 
H  to  tte  ooadnion  Unit  there  is  no  neh  dis- 
vim  periiqiB  in  cases  where  the  act  com- 
if  a  nn  as  to  anonnt  to  a  naisanee,  and  in 
1  teewdi^  to  the  modem  declaienfl^  Auft  r, 
iBHt  be  talcen  not  to  he  law,  or  at  all  erents 
oBot  be  rapported  on  the  groand  on  which  the 
tofthe  Govt  proceeded.   It  ia  not  nereesary 
ewbfther  hi  atgr  ease  the  owner  of  real  property, 
'  id  or  bouses,  maj  be  reepondble  for  nnisanees 
i  hj  tbe  node  in  which  his  property  is  used 
laot  ilandii^  in       rda^on  of  aervanta  to 
■t    Us  fimdly.  It  may  ha  ibai  in  some 
i«  K^DBslUe.  Bnt  then  bla  UaUUty  mast 
loBtheprittdi^tSiathehaa  not  taken  due 
iRBt  tiie  ddng  of  acta  which  H  was  his  doty 
^vbethcrdone  by  his  anrants  or  others. 
Mlaaoe,  a  person  oocnpying  a  house  or  a 
ipermit  another  to  carry  on  there  a  noxions 
Ik  be  a  mnsance  to  his  neuhbonrs,  it  may 
I  mid  be  responsible  thongh  the  acts  com- 
fioe  neither  his  acts  nor  the  acts  of  his 
k  would  hare  Tlolated  the  rale  of  law. 
I  too  irt  &Hnram  non  lad  at."  This  is  referred 
b^D^  Cresnrc^in  delivering  tbejadgment 
nt  rf  Cotnmon  Fleaa  in  Sieh  t.  Siuta^ld, 
LtC),  u  the  principle  on  which  parties  pos- 
it hid  property  are  responsible  for  acts  of 
>McHioDsd  oy  the  mode  in  whMk  the  property 
■L  And  pOKibly  on  some  snch  principle  as 
>  m  of  AmA  t.  BMimum  may  be  suppiDrted. 
tu{i]icii  also  that  the  owner  of'  moTeable  pro- 
bt  6e  teqton^le  fbr  a  noisance  In  the  mode 
H;  u  If  he  kept  a  carriage  laden  with 
"*     I  in  the  public  sb«et,  to  the  annoy- 
Bnt  certtunly  that  doctrine  cannot  he 
•Atcaie  now  before  tib.  The  wrongfal  act  here 
Ikiaj  poemble  sense  be  treated  as  a  nuisance 
IM  angle  act  of  negligence — and  in  such  a 
bk  principle  for  making  any  distinction  by 
■■tnegligence  having  arisen  in  reference  to 
to  personal  property.   If  the  defendants 
n'fd  a  QODtractor  carrying  on  afi  independent 
tRpair  thdr  engines  or  carriages,  and  the 
iworkmaa  had  u^^lgently  caueed  a  heavy 
fall  on  a  br-^nder,  it  would  appear  a 
^vS'*  ^  ^  defendants  were  re- 

^.w.  JuUee  Littledale,  in  his  very  able 
«  m  Lrn^r  t.  Powter,  obserred^  (p.  Bfift), 
I  aw  does  Qot  recogiUse  a  several  liability  in 
'^Wls  who  an  unconnected— i{  Ukdy  are 
vv  S*'  ^  sitfeer,  'button  cannot  have 
v/  "S^ae,   This  doctrine  is  one  of  general 
inti^eetive  ef  the  nature  of  the  est^tloy- 
l«p^/t»  the  princifde  to  tbe  present  ease, 
!  ^  impoidUe  to  h(dd  the  present  defendants 
iwiurt  tt  tbe  same  time  deciding  that  the  con- 
I  in  not  liable,  which  it  would  be  hnpossible 
(wrtended. 

tonly  to  be  observed  that  In  none  of  the  more 
has  the  alleeed  distinction  between  real  and 
l[39pert;beena&utted.  In  MilUgm  v.  Wed^^e, 
tt^raaes  doabt  as  to  the  euatance  of 
i««Batmi  n  any  oasa*  and  in  the  mMe  ree«rt 
'^T.i7apip»4  the  jodgmant  of  tbe  Govt 
tlM  gm«Bd  that  the  oontnutar 
« like  the  nreseot  is  the  only  party  responsible, 
uosely  resembles  t&  present  tJiat  even 


if  we  had  not  considered  the  dedidm  right  we  should 
ptobahly  ban  ftlt  ba«Bd  by  it.  Bat  we  aea  m  naaat 
te  denpt  its  peribct  eDiractnaaa.  It  asBMatefi^wraaa 
neeeaaary  ewollary  from  the  principtes  ef  thepneettag 
caesa  and  enthwly  to  govern  this. 

Our  attention  waa  directed  dnring  tbe  amiBeat  tO 
the  provisions  of  the  contract  whereby  the  defendants 
had  die  power  of  inuatingon  the  removal  of  careleaa  or 
inoonmetent' workmen  and  so  it  waa  coatended  they 
must  be  Mi|)onsible  lor  thnr  non^emorml.  Bat  thui 
power  of  removal  does  not  teem  to  ns  to  vary  the  case. 
The  workman  b  still  the  servant  of  the  contractor  oidy, 
and  the  ftct  that  die  defendants  might  have  in^ed  oa 
his  lemoval  if  they  thought  him  caiedsss  or  nndcilful 
did  not  make  him  thdr  servant.  In  QiMreum  v.  Hw^ 
nett  the  particular  driver  was  seteoted  by  tJhe  defend- 
ants, hut  this  waa  h^  not  to  a£feet  the  lIcMIity  of  the 
driver's  maste^  or  to  create  uv  re^onsitrility  in  the 
deisndants,  and  the  aame  prindwe  i^piea  hen. 

On  these  gnrands  we  are  of  opinion  that  this  role 
most  be  made  abodvte ;  aa4  tbe  saane  win  also  be  Hw 
rssnlt  otBoUUv.H^Nmik-wetkm  BmUmay  (fayaiy, 

PuKB,  fi.— ^viw  an  Intereat  in  the  North- weabem 
Railway  Company,  Idedine  te  take  any  part  in  Hum 
caaea  uulcas  the  counsel  dlow  me.  If  they  de.  I  ranat 
say  that  I  oonenr  in  the  judcmant  which  Aaa  been  de* 
Umed.— JMs  (MmMu 


PREROGATIVE  COURT. 
In  the  Goods  of  Rebecca  TluxD.-^M«ijf  26. 
£.        «AaBB  mmmtml  Proper^  emtiitei  ehidfy  <jf 

aaeutt  "i*^  gvmng  Dtrectum  m  f*  ket  Funer^f 
tMueatktd  "  tie  Remainder  of  her  Monty,  after  the 
Pajfrnmit  of  A<r  DebtM.  Fimend  Ea>mMt,  emd  Le^ 
^•CMC,  to  her  Three  Nieeee  mtd  ittf^m  ;** — Held, 
CM  ikMt  fVorA  were  mjldent  to  mlMe  Ome<ftho 
Nieeee  to  Adminittrathni  wUh  de  WW  aanexedf  at  a 
restdttmy  Legatee, 

The  deceased  left  a  will  and  two  codicils,  all  of  the 
same  date ;  she  died  poaaened  of  a  am^  sum  in  ready 
money,  about  9001.  stock,  some  hona^old  innutnra^ 
and  arrears  of  an  annuity.  The  will  directed  the  pay- 
ment of  her  debts  and  funeral  expenses,  and  tlMn,  after 
certaia  email  peeanin-y  bequests  to  her  relativea  anfl 
friends,  feUowed  the  words,  *'  And  the  remidnderof  my 
money,  after  payment  of  my  debts,  fUneral  expenseL 
and  leptciejLj  give  and  bequeath  to  my  three  nieces  ana 
nephew.**  The  first  codicil  contdnea  other  pecuiUaiy 
and  some  specific  legacies  and  the  second  codicil  direo- 
ti<ms  as  to  her  funeral,  rewards  to  persons  attending 
upon  her  during  her  illness,  and  two  lurthca'  pecuniary 
legades.  Ihe  sole  executor  named  in  these  inatm- 
moita  died  in  the  lifeUme  of  tbe  deceased;  a»d  th* 
question  rus^d  Tms,  whether  the  reodne  of  the  estate 
was  so  disposed  of  as  to  estitle  the  nieces  and  n^bew  to 
administration,  with  the  will  annexed,  in  preference  to 
tbe  sister  and  only  next  of  kin  of  tbe  deceased. 

Adderme  applied  for  the  grant  te  be  made  to  one  of 
the  nieces,  refying  upon  tlu  cases  dted  In  1  Jarman  oa 
Wills,  £.702. 

Sir  H.  Jbniter  Fust. —  In  Dowson  v.  Oaalom  (2 
Keen,  14)  the  words  are,  "  whatever  remains  of  money, 
I  bequeath  to  KD.'s  five  children;"  which  are  nearly 
the  aame  wiUi  thoae  uaed  in  the  preaent  case ;  aod  they 
w«e  held  to  compriae  the  gen«al  xeudne.  So  that  I 
think  I  may  decree  adakustxation  here  to  the  person 
i^»ply1ng  for  die  mnt,  as  one  of  (he  leridnaiy  kgateet 
named  in  the  wilP. 


*  TUs  was  a  renewed  modan,  %  H.  Jenner  Fait  having 
Areeted  the  first  motion  tosUDdover,  that  the  sister  ibenldbe 
sited,  or  consent.   She  now  consented  to  Oe  gmt. 


Digitized  by  Google 


e64 


THE  JUmST. 


iR-tibeGtoftof'B.Muiwa.T'NM^W.  .  ..... 

Bj^      Zov  of  miftijF  a Son-Nimmen  Y*an  wfAgt  ir^ 
mUUkd  tA  adminiiter  tki  Smu-  cf  He  Fmlhar^  dtad. 
iMCoMto.  A^ntHiUutaion^^umi  to  (*«  .S^  ok 
Oroimd  th&t  h»  couCi  not  yim  the  tmal  BamM^  -EUa-, 
ton  of  hia  M^Mri^i  aeeafdktg  to  th*  Lm  *f  ihU 

BasUio  Mantid,  a  natire  of  Turkey;  atid  A  ssist 
of  that  empirey  died  af  lAanibester,  on  tlie  Sdib  J«Dtt- 
arr,  in  th« present  year,  laiestatei  leftvinpnirvli'inghiai 
Enosine  Mannel;  widOff.  hi"  Iswfal  reltot,  rl«dent'«t 
Conirtantiaople,  aiid  AHexa&Aerr  ManHel^  bns  nttanl 
and  lawfoL'sou,  Testdrng  in  tfai^CoQntty,'  and  <}f  the  age 
of  nineteen  yeaisand  npWards,  bat  und^  lb&  of 
twenty-one  years.  It  appea^red  that  by  4h4  laws  o{ 
Turkey  the  reliot  of  a  debased  intestate  ia  iwt  entitled 
to  partieipate  In  his  p^t^n&l  estate,  the  iriiol*  ^hkh 
ia  aiTfuble  only  amongst  hte  clliMrai ;  and'  by-  tluMei 
laws,  a  son  who  has  attained  Ae  age  fit  am«feaiBM  ynai 
Ib  entitled  to  admihisterr  the  estate  -of  ^hU  AtbM ; 
and,  if  adihiiiuttraticfn  «f  this  deceased  frer*  granted  to 
Alexander  Manuel,  the  actj/  of  ihe  latter,  4u  euob  Us 
capacity  of  administrator  in  t%is  muotiyT'itwaid  ba 
valid  and  binding  in  Duiitey.' 

Addema,  on  ph>of  of'tmsd  fants,  moreit  tiM'CJoiBrt 
to  decree  the  admittls^tfon  to  Aiex^mle*  Manuel  *; 

SirH.JBm(ERFvtT.~-TheBoti,bdin]i>  a  nkaM^tn^ 
not  give  the  nsiiai  bond  ;  bitd,  notnithstHndlng'  wba| 
is  stated  to  be  the  laif  <^  Tttrkey,  I  mwt  i^4ct  this 
motion.  ':  '  '         ■  -  ■ '        ■  I 

Id  the  G()p'd8  d^^ViW-ULSl  BXTAitn.-^WiraB. 
jprokate ^tke        df  W,  S.  toastaien  iWft*  Attofft^ of 
-  S.  V.A,4hemrninhg'Eieeeutor.  S.  F.S.  di^AbroaJd, 

leaving  a  WUt,  tt^i'c*  taof  jpww3  Ahf^aA  the 
'  cutors,  but  n(a  in  Biigtan^.   Admhtistratidn,  with  Ae 


*  In  Tht  Ooodt  o/  the  &Hmfm  dtOuth*  CKUegf  .W) 
ndificakf  of  ft  someWtatt  ii)oilu-.^bKe  miwt  We.o4$curr«^. 
!□»  ctrouiQBtaveea  of  ,tluifr.cM«  ,vere  tb«se:— Tb«-  swd,  of 
Ujnil,  16«.l1u|e«,peK  Ceotis.  was  eatared.in  tlw^oolts  llie 
Oovenior  aad.  Companx  .^f  the  BaoV  of  £tig1nD4  tn  ttit 
name  of  her  tb^cellencj  Ppn^a'M'aria  Gertruclea  QiiiDtells,'  of 
Liabon,  spinster,  ^fberw^de  ttie  wife  of  his  Excellency  tlon  J6m 
Maria Vasques  (taCutiha,CoiiDtdaCtiDha.  This  hldj  'Ayibgfhf 
ber  will,  dated  the  8'th  SeptemWr,  1824,  sppotnttti'hw  liaSif^. 
ter,  Doana  Maria  da  Conoo,-  (a  minor)',  retidunry  Itgatee.  The 
will  was  estitbUMttd  la  ^Mta^i^and  la  jadgaMaiiaiitrator 
aas^raed,  who,  in  thrft'^mctort'had  the  wiMrtHamaf^mt 
gad  control  of  the  vtlborS  property.  '  Ob.  tke  ini|nnge  of  -the 
minor  to  the  CofnA  .of.  VUmu,  noder  tW  lioMBM  of  the 
Princess  Kegeiit  ftf  POitagal » lier  iHsabilities  ag  Aminor  cew4, 
and  the  appointment  of  ,tbo  jft^.admiTustrator  iiras,  revoked. 
The  husiMod  iras;Bl%>  ^miai^ ;  botit  appeared  wLtby  the  laws 
of  Portagal,.  bj  reuoa  of  his  holdup  a  ^mmii«ion  in  the 
■nnj,  and  of  his  ^ar^u^e^  be  was  ponsidered  of  full  age,  and 
was  luallf  aatbori^d  to  do'  all 'acta,  theeiinfAs  if  lie  hkd 
attained  the  ue'of  twenty  •one;  pn  wUeh  aoooaiit  a  gUar- 
dian  could'ndt  be  appointed.  ''  ^' 

Lvthington  moved  for  ui  adibtnistnitlcii,  wfflr  «91  of 
tiie  Countess  da  Ounha  anneiced,  to  be  graAiod  fe  I|tr  dtrtgh. 
ter,  limited  to  the  receipt  (ff  the  din^nds,  o*  (he  grdnnd, 
that,  the  Counters  of  Viamta  being  the  redduaty  Issatee  aoder 
the  win  of  iier  niotber,  tb*  Cooatees  da  Cnnlu,  A8  was  in- 
titled  to  the  adibialatration.  The  coorts  of  jsitiee  ia  Por- 
tngal  had  put  an.  end>  to  thnt  own  antbvritylo  ailmiaistfr. 
That  two  difioultSea  aroee :  tl^  ConntesA  o(  Tiaana.was  a 
minor  and  a  nuurried  woman*  and  her.  basband  vaa  also  a 
minor ;  and  by  our  law  and  praotice  a  minor  could  not  take 
the  administration,  nor  appout  an  attorney  to  take  it  for  her 
—•lie  must  appoint  a  gaaraian ;  bat  as  this,  It  upears,  eannot 
be  done  by  the  laws  or  Portugal,  the  case  resolved  Itself  into 
this  qaeation,  whether  the  Coart  would  enforce  the  practice 
as  it  existed  in  England,  or  adopt  the  Portagnese  law. 

Thk  Court,  obserring  that  from  the  documnits  it  appeared 
that  the  Countess  da  Vianna  was  entitled  to  the  diridendi,  and 
as  no  possible  Inconvenience  coold  arise  from  this  fimited  grant, 
allowed  it  to  pass. 


Will  amused,,  of  the  una^^imtUrti  EfuU  ^  W. 

uxu  refuxed;  on  Motion^  Pt<he<if  (A«  ^mSmn 
^fca*ti^iheChaimiafa^i^emi«limivtb^br(ie 
-  •W.BiiyArd'«pp«ritaiiii«xMmlib*Mrh)a«araiid^ 
one  codicils,  his  wife,  liis  four  smis,  S.  B.,  S.¥.  fit, 
B.^kttd^^^y'^^iatMrJItiatdMJ^AYMdM 
his  nhM''dii^dtefi-tffMilu(U9njMMfc;J^ 
the  iluHft  of  J«is  ^«Brii^h,4v<Mw^  dincW 

>ohUdten<afi«r,^  d«ceM^t^  fm  ^  the  boo^  fi^ 
il.'^B.,  .di^d  ia.thftj^e^wtjsf.^e. deceased.  .h\ 
.pi;ol>aia.of  t4w7»iU.a««d^od(LaUaw{tf  gnnb^tstliij 
tber,  K-B.*  a&d{UH,^o,^^be.9urnvliigM 

Tiho  mdmir  wd  W.B«a£teHiMs  4w  wiwM 
andR.B»andR<Rt^d,  waving  part  of  the  fM| 
admiiualiered.  .  Jn  I82a,4^tUra  of-adipi  -^''  -  " 
tho  will  and  .qo<UcU9  j^im^ed^  ol^.tlie 
goods  elfoc^  vt .  deeeased,  were ; 
And  W.  A.  w  tjje  *ttoimes  of  5.  V, . 
*xtt!tttor^  .  S-  V>  B.,  dte^  in , 1832,  }t^a  Wlwl 
to  lu8MUimttasC9M»U;'!'iH«  Mtawin,ofwli 
pointed  \hte»  waau^i;^  wb»,pf  ored  tae  i 
^So»lia,  lt»iJi«t  in>tbi».o»^iit«  AU  tli« 
teas  wero  djee^^v'aRd  ».,]^al,«epreaenUtir«d 
ceaaad  wa^  rct^i^  fM,  tha  {MwxMe  u  tier' 
xaaal  of-  a  oert^  ^mma^ot  stock  $^4. 

Jenner  moved  the  Court  to' decree  letteisaj 
KnOioQ,  with  lh« wiU <^ica^tf»  ^.  3.  JqIu^Iailii 
children  of  the  said  A.  Johnston,  de«!^(«4^n 
jB«atjM,fe;f.life  JWPed  in  ^/ 

anil  cohsequei3Iy,ius  '^ecuiore  cadnot 
^  I  lie  firs1^^5^a^l;  fp-anjtjhrd  v.  JT^ry-, 
.3<J!t).   Tlmt  case  ahew3  the  prmi^pj^.iiii^^ 
,(jMui-t  must  act,    A-j  tu  ihe  practite,tli5aii] 
ill  li!24;  nJmiubtriition  of  tiic  eftVirfspfMi 
|-uii.uliiiuiistei-oJ  h\  J.  F.,  d^ceasi'il,  wTiUrf 
itlu'  LXi-cutors  iiaijieii  in  her  will,  ^in3hj" 
411(1  surviving  exuuutor,  who  pivx '  1  the 
hur  lawful  utturuey,  and  is  since  £ka(J. - 
,M.  II.,  one  of  tlie  rusiiluavy  hgAtvie.  -t 


ipg,  e  oresid 

■«i4.«8..i 
in  tna  w— ^ 
nics  oijSylf,  fl. 
.himself^  Jl^^j 


died  iuteaUt^. 

tnu:  th«i  th«  chaij).^f., 
gfant  0^  admiivs^'ratMin  %9 
t^.gr^  to  ^e  ^itorti^:' 
>g^tl(»4U¥Lpi-MicipaI.,,. ...  ,  .  , 

motion  ;..a»d.I,wi^not.«EB^ose  of  Mfe  mHrtsi 
exjecutjorB  we.  oi;^i(|^.j^^'jurudicnoQ,  and  vm\ 
here. 


iQconinmiil 

itao^  from  W 
-tatjop.^qot' 
oartomwofani  _^ 
consiaered  i^ffi 
sljail,  tlietefon, 


  ,    .  ifpfeciar.^  

graotid,  ^Hiidi  f t^tett  Shit'  arRa  ipp*'*' 
and  A:0.,'hftet««ito(?*'»at;]t.P/<i^  „ 
A.  O;  renornioed.  and-'O.  K:  t^rsd  !*e  #in  bj  W  ^ 
that  O.  K.  snrviwd  -k.  Oi,'  Mi  died,  Jta^ 
miBisteradr  and  baflug^iBalaia  «ill.'D('^^ 
J.  H.  H.uesat«r(>TJi'S.'Hi.pnwli^  wt»»^' 
attonicy:  that  %  rapiWMMt>twa  of  B.  P«  >>w^ 
sary,  the  grant      ma^e  to  the  attofiwy  of  *•  ° 
use  of  the  said  J.  H.  H<.  thm  reading  afj[)euenn.  ' 
be  should  asply  for,  aadlt^y  obtain,  probiuoi 
the  said  O.K.,  deceased. 

And  in  June.  1833,  administration,  wifli  the  <^  «> 
bonis  of  J.  Mills,  left  unadminiatewd  lwS.WB.  « 
whilst  living,  the  relict  and  s<de  exseutili  " 
will,  atting^y  her  attonwy.  was  gwaUd  to  BJ- » 
son  aiids&  onoator  of  the  wm  of  the  add  &  Mill'- 
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COUHT  OF  CHANCERY*. 

k  f$rU  UoaoAX,  w  re  Tm  Vale  or  Neath  akd 
SflTtH  Waus  wbwkrt  Joimt-rock  Compahy. — 

Matt 

,  mnkif  Dmd  IMeg  of  MMtimg»  Acqimaemee. 
9iH^mkVtmpa»ij^»  PwinenMp  Deed  did  net  con- 
ik^PvmrforAe  DirtetonPi  pwi^ateup  Skaretin 
Irflyy,  mtder  the  partievlar  Cireumttanea  whteA 
tmm;  Utata  Meetmp  of  Siarekoldertf  dufy  etm~ 
"riVotiof,  vnUeA  Notk^  did  not  tpec^,  as 
,  de  OdfeeU  of  the  Meetinffy  the  Matter  vfhuA 
aMmetifye^reed  t^pom,  it  toaa  reeoleed^  that,  ifang 
yiikrwaederiromfffimikdrawimg^rom  theCom- 
AeDireelonthcmlddemtLiiertytopmrehaiehiM 
,  m  m  furtkudar  Priee  and  muUr  parUeidar 
Afrdii  mamei.  Jf.,  u  JShonhold»\  toot  Ad- 
ifthiiJte9olmi<m,Md9old  his  Sharee  to  Oe 
I  M  1844,  which  were  transferred  imto  the 
'o2>ireaor,oit  Behalf  of OeCmpaeif.—ffeldt 
'  Ae  Judgment  helms.,  that  Matever  was  the 
the  Saie  m  Equity  as  hetween  him  and  the  m- 
Siareholders  who  were  prrcy  to  the  BesohiUm 
tPtoKhasCt  aibetween  M,andthe  Oopartner- 
&Ue  was  invaiidf  and  M,  was  properlg  m- 
ths  List  {f  GmtrOutorieSf  withoiU  QuaUfi- 

as  to  the  Powers  and  iMbilitiea  o/Joira- 

■n  appeti  from  th«  dedsion  of  Knight  Brace, 
tited  ant^  p. 554,  when  the  fiKtsof  iae  case  are 
Mj.^  Master  Brongham,  to  whom  tlie  windioff- 
imnof  the  above  Company  had  been  referred, 
■d  Mr.  HoTgan  upon  the  list  of  contribntorieL 
[  qoiBficition,  being  of  opinim  that  the  ^e  of 
~)  to  the  Company  on  the  18th  J  one,  1B44,  was 
by  the  provisionB  of  the  deed  of  partner- 
VKBthettH  came  before  KnightBnice,V.C.,his 
Ivy  of  opinion,  that,  as  between  Morgan  and  the 
copartnership,  the  transaction  was  bind- 
Itlat  the  list  should  contain  a  qualification,  that 
■MMsineiirted  since  the  18th  Jane,  1844,  Mr. 
km  not  liable  to  contribute.   In  addition  to 
■of  the  deed  of  partnership,  which  are  set  out 
~  ^report,  the  44th  dauae  was  now  referred 
be  irand  in  the  jn^pnoit  of  the  Lord 

CtucKLLOE. — There  is  no  doubt  this  is  an 
J  hud  case.  It  is  quite  clear  no  harm  was 
V  HH  tniuaction  which  took  place.  The  party 
^  by  the  arrangement  he  entered  into,  he 
Trt  from  all  responsibility;  but  the  difficulty 
JrjMWiy  great  difficulty,  considering  the  ground 
IS«r*  yw»-Chanoellor  proceeded— from  the 
■^mm  in  which  this  question  arises,  which  is 
^Tbe  OMter  is  called  upon  under  the  act  to  make 
[^notribatories;  that  is  to  say,  a  list  of  all 
1U7  be  liable  to  contribute  to  the  exi- 
"■(atlu  CoiDpuiy— to  make  good  the  funds  of  the 
P^7.  It  is  mxiu  clear,  therefore,  that  he  was 
I  *^i»ie  in  that  list  aU  those  who  may  be 
^^^aavdieumstancea;  although,  as  against 
ggj"  "''weiwlder,  there  may  be  an  equity  to 
^r^v  Suppose,  for  instance,  it  dionld  appear 
^■Mudder  was  cognisant  of  this  transaction; 
e>>»iipiWBtataUt£>iiieetinM;  thatheaasent^ 
totfaemtrehaae;  and  that  particular  indi- 
upon  the  winding<ap  of  the 


i3" 


to  contribute,  in  respect 
^>ut7  nbseqoent  to  1844^  towards  the  loss  he 
^pon  to  pay:  in  mch  a  case  as  that  there 
^"^^  uue  between  indiiiduab,  although  I 


'  ^it  ih«  hari  CbanoeDor's  piirate  dweBlDg. 


cannot  tell  what,  for  we  hare  not  the  facts  of  such  a 
case  before  us.  I  think  the  Ifaater  was  bonn^  under 
the  act,  to  place  this  individual  npon  the  list  of  oontri- 
batoriee.  ne  cannot  enter  into  the  question  between 
each  individual  shareholder.  The  question  la,  li  be  a 
shareholder  as  between  hlnwelf  ana  the  Company?  Is 
he,  under  any  circumstances,  liable  to  contribute  to- 
wards the  partnership  fiind  T   Now,  this  is  a  company: 
it  is  not  a  corporation — it  is  a  mere  partnership;  and 
although  the  majority  of  the  partners  may  bind  the 
minority  apon  every  point  the  deed  authorises  by  their 
common  contract,  yet  they  have  no  authority  whatever 
to  bind  the  minority  on  any  matter  tiiat  is  not  within 
the  common  contract.   Now,  the  question  is,  what  Is 
the  common  contract  ?  I  find  a  dera  is  prepared,  which 
is  the  origin  of  the  Company  certainly^  and  under  that 
deed  (for  there  is  no  other  contract  m  existence  but 
that  deed)  certain  peisons  come  in  and  are  sliarehold- 
ers,  (  wlieuier  they  become  shareholders  originally,  or  by 
punuiaa^  is  not  very  material),  by  which  thev  take  on 
themselves  the  liabiUtiea  of  the  contract  unaer  which 
the  Company  is  acting;  it  it  eqnidly  binding  on  tiiOM 
who  sign  the  deed  as  upon  those  who  become  share- 
holders with  them.   I  think  tliis  deed,  although  not 
executed  by  this  individual,  was  a  deed  binding  on 
him.   We  all  know,  unfortunately,  that  parties  enter 
into  these  arrangements  without  luiowing  anything  at 
all  about  the  contract,  or  what  the  liabilfUea  are  into 
which  they  are  entering;  and,  therefore,  when  any 
question  arises  upon  it,  you  must  look  and  see  what  has 
been  done.   Now,  here  is  a  deed  regularly  executed  bv 
the  directors — ^not  executed  by  Mr.  Morgan  himself  ft 
appears,  but  etill  it  was  a  deed  that  constituted  the 
formation  of  the  contract  between  the  paztiea.  Under 
that  deed  I  find  certain  provisions  madfr— I  find  Uiat  a 
party,  once  a  diardiolder,  has  only  certain  xnodea  by 
which  he  can  be  relieved  from  the  effect  of  the  liabi- 
lities which  that  situation  imposes  upon  him.  He  maf 
assign  his  shares,  but  that  am^ment  will  not  relieve 
him,  if  it  Is  done  without  the  assent  of  the  directors. 
If  he  assigns,  and  the  party  to  whom  he  assigns  is  ac- 
cepted by  the  directors,  and  the  assignment  is  with  the 
approbation  of  the  governing  body,  no  doubt  irom 
that  moment  he  would  Im;  relieved  from  any  liability 
subsequent  to  that  transaction,  because  he  ceased  to  oe 
a  partner  under  the  provisions  of  that  deed.   Not  only 
may  he  escape  in  that  way,  bat  it  may  be  by  arrange- 
ment with  the  directors  themselves;  but  tiien  that 
arrangement  must  be  under  the  drennutanoes  provided 
for  by  the  deed.  The  22nd  clause  {vovldee  that  the 
directors  shall  keep  In  the  hands  oi  thdr  bankers  a 
balance  equal  to  the  current  expenses  of  the  Company, 
and  that  whenever  the  balance  exceeds  the  current  ex- 
penses, it  shall  accumulate  and  constitute  a  surplus 
fund,  and  shall  remain  invested  in  a  prescribed  mode. 
But  then  the  directors  were  to  be  at  Uberty,  under  the 
23rd  clause,  to  invest,  not  any  partnerdilp  funds  ex- 
cepting this  surplus  fond  : — "  The  directors  may  from 
time  to  time,  by  and  out  of  the  snrpluB  fund  herein- 
l>efore  mentioned,  purchase  and  buy  up  any  share  or 
shares  in  the  capital  stock  of  the  Company  which 
ehall  be  ofiered  ror  sale;  and  diall,  at  their  discre- 
tion, either  sell  the  same  upon  such  terms  and  condi- 
tions as  they  may  think  proper,  or  shall  sufier  the 
same  to  rink  into  the  genoral  stock  or  funds  of  the 
Company."  That  being  the  only  clause  under  which 
tiie  mrectors  could  purchase  ehans— I  mean  generally, 
because,  no  doubt,  there  are  particular  cases  provided 
for — but  that  being  the  only  clause  under  which,  ge- 
nerally speaking,  tnev  could  purchase  shares,  they  are 
only  auuiorised,  as  ootween  themselves  and  shaie- 
holders  for  whom  they  are  acting,  to  purchase  shares, 
by  having  a  certain  fiind  out  of  which  the  purchase 
could  be  made.  Then  the  44th  clause  provides,  "  that 
whsnever  any  aliare  n  duns  in  the  c^iital  of  the 
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CStDpanv  Biiftil  beeome  actaaliy  ^rtetted,  or  BbaU  be" 

sdoL  witiy  or  oltwritiDn  t»  vga^  -■iiW''«liu»'>(ir 
■hamihaU  Imtb  bcian  madb  in- th*!  kbowRglBiw^Mk 
u  lwninbtf<««  stqaized,  tiiei^sid'  iiet-l»m«v^B'M- 
■nnUxlity  of  th*  pv^iow  oifiar)  mi  a-  pN>pn«tor  Ut 
tae  Cosopaoy  nith  fomct  t»  tiu  Mute  awife'orilMrH, 
dwU,  finan  and  after  tfie  wmbletiM '  of  Meh  Mitoy  a^d 
ONrtifioAtegBKDted  MBfonada,  tiw  puniibnti)f  bU 
iaitalments  oa  mcL  ihuw  pmiotttly  mIM  e«Me 
aad  datemiiiM  w  to  tbaMiM^haM-wflhemi."  Ilow, 
dwt  is  on  e^ren  pioviciM  fur  aay  moh'^uipoie,  sUUiig 
tha*  ai^thing  Ihttfc  ww  doiw  thilb  «M  Boi  wHliin'  the 
foyntoi  theddedahonU  not  cxmittate  tii»'|wMoa  as< 
sigaiBg.  It  i»  yrito  eleaiv  therefore,  that  under  ttie 
deed  iteetf  the  dinoto»had>iio  pow»r  to  pw^haee,  tinder 
the  dnmmstanocs  fai  whkh  did-  Midiaee,  be^ee 
ther  were  only  to  porohese  out  of  the  ewphif  iund, 
and  there  ww  no  eovplas  fimd.  The  cue  iS)  that  tfaeiv 
WW  the  reverae  of  a  sar^os  fnad ;  for  tiie  CronsoeUon 
waa  for  the  pupoee  of  oraatiDir,  HOt  a  surplus  fund  eer- 
taioly,  but  a  fund  that  was  neceflsaiy  for  tiw  objects  of 
ibe  Company.  It  was  a  tranttdtion,  theRfow,  in  wlUsh 
tfae  shareholder  hoa  not  adopted  that  eonrse  by  which, 
and  by  which  alone,  under  the  provisions  of  tne  deed, 
ha  woe  to  escape  from  the  reroQiutibility  incident  to  his 
position  aa  a  shareholder  :  ana  that  seems  to  have  been 
the  opinion  of  the  Tice*ChniceUor ;  became,  no  doubt, 
if  he  had  thought  that  the  liabilities  ceased  uUder  any 
powers  of  the  deed,  he  never  would  have  resorted  to 
tiM  ground  on  wlueh  he  pnt  iL  namely,  that  he 
eaeffped,  not  from  ai^  power  in  the  deed  authorising 
it,-  bnt  on  aeconnt  of  too  tzanaaeUonB  which  took  place 
ameequently.  I  tUnk,  as  indeed  the  Ttte-ChanceHor 
aeems  to  have  though  in  eon^derfng  what  afterwards 
took  place,  that  then  was  a  common  and  mutual  mis- 
take on  the  part  of  HV.  Morsatt  and  those  with  «hotn 
he  was  dealing,  that,  nnder  the  powers  of  the  deed,  (if 
ttey  did  think  so),  what  took  place  would  exdnerate 
fanQ.  He  never  sold  to  astntuger  with  the  concurrence 
of  the  directors — that  was  not  ^e  transaction ;  nor  did 
be  deal  with  the  directors  under  the  only  power  they 
had  of  dealing,  namely,  that  which  was  conferred  by  the 
2drd  clause ;  but  a  meeting  was  called  for  the  purpose 
of  raising  a  fund.  It  was  ai:gned  (which  is  the  onW 
tray  in  which  it  could  be  a^ed)  that  this  was  a  mode 
of  raisii^  a  fiind— that  the  Coup^y  tras  in  wont  of 
fiinds,  and  that  this  waa  a  mode  of  nl^ng  ftinds.  To 
be  sure,  under  a  general  notice  tl,iat  yon  wat|t  to  r^se 
&  ftand,  you  ihtght  suppbse  thfi  jfiost'  extraordinary  ra- 
solutions  to  be  pawed,  which  might  be  about  as  equally 
valid  as  if  they  Were  to  vote  that  it  should  he  taken  out 
of  the  first  gentleman's  pocket  they  might  meet  ih  the 
street.  They  do  not  specify  what  they  propose  to  do 
to  raise  funds — they  merely  state  that  the  Company 
propose  to  call  a  meeting  to  say  they  want  fiAids*  The 
queation  Is,  how  are  the  funds  to  be  provided?  That  is 
what  the  party  meeting  has  to  consider.  The  parties 
are  merely  told  in  the  notice,  that  they  are  about 
to  meet  to  consider  the  propriety  of  raising  funds.  The 
only  way  in  which  they  can  raise  a  fund  is  to  raise  it 
bpr  some  legitimate  means  within  the  powers  of  the  par- 
ties calling  the  meeting.  There  waa  no  notice  wnat- 
ever  tliat  sach  a  thing  would  be  done  as  was  nitimatdy 
done  at  this  meeting.  I  am  also  of  optuion  that  the 
meeting  had  no  power  to  do  what  they  did.  IF  the 
deed  was  binding,  it  is  admitted  on  all  hands  that  they 
had  no  power.  Being  of  opinion  that  the  deed  was 
binding,  they  could  not  go  out  of  the  powers  of  the 
deed.  The  dlrectois,  and  those  who  were  there  met 
together,  bound  themselves  not  to  dispute  what  they 
then  a^;reed  upon.  That  mar  or  may  not  be  binding 
on  individuals — I  am  not  looking  at  what  individuals 
are  bound  by,  but  whether  (he  partnership,  each  and 
eveiy  of  its  members  altogether,  is  bound  by  ^^lai  took 


if  WEre^io«ei^ 


tV^  vM^b  tb«y^-«MMy^ 

aa  to  the  UH>d«  hi  Hrltit^^'tli 
tltatiuestioD-^ra^MfialMne . 
ing  oatbe  CToiryioay  aiid'ffieitAMi 
nte  as  Khf  teleMe  itr  H^,  mgfiL  Tbn  lAtt ) 
to  bbtd  eadrand  eirt^  ^eikbtei^«rdte  ~ 
cattB^  slthougb  tbo  poifttota  iaMf,  no  doaft,- 
ttumenras,  aa  olbvr  p«opniniiy,d^)aitfiDial 
ral  oontract,  yet  they  (ttuAot  dqAt  fioK  )l 
tb*  consent  of  etfexy  ludivfalaal  nembat  ef li. 
tbev  do  la  hot  done  witiilii  the  fimit 
whioh  thoy  bsre  otigfiaaQy  eftkoad 
btedin^  on  tboir  eapakuM.  ITndoal 
form  a  new  paxtoerriiip.  Bavbi^aitendl 
nenAilp  for  certain  nurpoafli  and  nnder 
tions,  they  msy  if  tney  pleaae,amragfli 
tbe  contract^  end  enter  mto  a  new  oontisel] 
tlMiy  coDDoi  bind  any  one  individual  not 
tbat  BOW  oonlMet';  aid  ibeknnot  be  audi' 
nei^^p,  aa  sncb,  is  boKnd,  mdSss  all  tfai 
are  bound.  Ttey  may  t/batat  tiie  eonsffl 
Oompaoy,  btrt  tMt  is  not  wnat  is  dou. 
ner^il\  oonnsting  of  eacb  and  every  madnif'l 
stitnt^  the  parnienAiip,  t^y  are  not  boMtl 
resolution  of  a  majority,  or  of  those  wbo 
proper  to  attend  this  mee&ng,  least  of  dl  < 
bound  when  they  were  not  mvited  to  attadl 
Ing  with  a  view  of  doing  that  whiob  wai 
done.  It  appean  fo  me,  tlierefore,  unfo ' 
Mr.  Morgan,  that  what  was  done  was  no  i 
under  the  deed,  and  that  the  dbeoton  bail 
depart  tnm  the  itjoeA ;  and  as  to  the  Om^ 
bound  by  bn  acqnleAenoOj^  I  cannot  ent«t 
unless  I  have  It  pAVed  UBt  each  ludimi 
toting  the  Company  was  prele&t  at  the ' 
do  not  understand  that  to  have  been  thei 
hard  case,  no  doubt ;  indeed,  I  camiot ' 
distressing  one.    If  any  cautaoa  yten 
cases,  I  tliink  tins  miglit  be  quoted  M  «^ 
slic^ving  how  hazardous  it  is  to  have  sii|lp_ 
Willi  ostdlili.sliinents  of  this  Sort,  nnlea 
cliousi;  tu  Ki.l;  iifter,  and  to  make  theDMdni| 
of,  all  tlie  transactions  which  may  be  enteradjl 
doubt  UiiB  gewtionian  has  con^aered  tlutai>' 
bility  attach^  to  him  after  be  afaunod  his  ^ 
in  my  Minim  be  continued  liable  kt  b 
from  wmch,  no  donbt,  he  oonudeicd  bk  ^  ^ 
Such  Is  the  law  for  the  present  pui^oK,  sad  Iij 
that,  of  course  I  do  not  mean  to  sur,  thftt,  ai  V 
himself  and  indiyidnal  momhen,  be  imj  Mt ' 
good  defence ;  but  as  between  bunself  and 
pany,  as  suoli,  I  am  o^  t^inion  tlieTV  wsi  nc 
the  transaction  whicdi  operatefl  to  rc4iere  Uji : 
^tuotion  of  a  shweholdor ;  aad  therefore,,  la 
sent  position  of  the  queation,  namely,  whether  < 
contributory  or  not»  I  am  of  opinion  Uiat  d» . 
was  right  m  thinking  ho  was  not'ieUevid  be 
liabilities  of  the  Company  by  the  iraiusctioa 
took  niaoe.  The  Vice*Cnan9eUoi's  otdei^  thi 
must  be  discbaisodii  and  tiw  Mjastu's  ecrtMEito 
be  Qonfinned. 

iZym^and  T^U-  7«rreJ^  iq  support  ef  the  ^ 
for  the  offidal  manager. 

AwM,  9,  Z»  Svmtl,  and  TbOr,  foi  lb.  UoiS* 

BOILS  COURT. 
Atchesos  v.  Aj(mx6as.—MaivM3*KdAfnH> 
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"m  i»  Jur  m4       Bmhmd,  The 

.tie  A'lviWt/o  ieiwtfM  ii$  Muihuml  4mriitff 
Wirt  Ji8igt^o»<MiW&  <^.^k9f, 

BcciiftDi,  Ilex  «Keoat{>Ts;  nuA  alu  g&vii, 
•BpoiBted  ml  aad  pentnitd 

soe  hftd  pevf^  of.  di^^Qtinff,  tO'  Uk 
WLteldoD^  Rob^  G<!iBdoB,  and  Willi&m 
"or  beiiB^  execBiarsi,  adininistimtara,!  and 
rdioK  (o  tb«  natiiTe  and  qnallty  of  the 
and  property  Kf^Uvely,  upon  tnwt 
the  firat;^ace,.to  jfayall  and  every  the 
she  Bhonld  or  mtgot  bequeath  by  any 
f  wdlcUs  tbereto.  By  Iher  firrt  codicil  to  her 
irix  gava  tii«  followins  l»adM : — **  To 
Atcheaoo,  hU  wife  andchudreo,  l^DOQl. 
is  In  ovtm%ttb6.Qti  wf  ihe  nnninittiDg 
Dtim,  wiUk  ootaiisef  1  of  f be  add  Robot 
Dd,  dnring  the  trials  and  tron1)Ies  of  my 
after  her  marriage.  T6  Captain  Robert 
wiSe  and  ^ndireti.  90007.  To  Williaa 
Us  vife  and  ch^dren.  rmH."^  A  suit  of 
IT.  ^xiie  baring  been  m^titnted  ly  the  9xe- 
rAeadminSstratioa  of  th^  estate  of  the  testa- 
1  sams  on  account  of  the  ifirat  of  the  above 
(TOe carried  over^ln  thatsni^,  to  "the  account 
'  Shanlc  Atcheson.  his  wiw  and  children;" 
r*we  atao  carried  over  to  ^  the  account  of 
I  'Kobett  Gordon,'  l^a  ttlfe,  and  children,"  in 
**  the  legacy  ^ven  tp  them ;  and  in  a  suit  in- 
kf%e  two  cnddren  6T<!aptaia  Gordon,  the 
i  det^ded,  Captain  and  Ifn. 
togeCher,  entitrld  t!o  one  third  of  the  le- 
h  ■  of  Vbmr  two  dftlldftti  to  another  ftird. 
'.  *B8l.  *fbe'  present  giilt  was  Snsfituted 
%&nK  Aldteson  and  WiNtiam  Hamwood 
tairhom  ^e  "had  mortgaged  his  interest  in 
otI4,0(Mtf.^  ag^ainsC  Krs.  Afcheson  and  the 
WB  of  Mr.  attd  Mrs,  Atcheson,  and  the  bill 
in  lodentnre,  dated  the  31st  Jnly,  1845, 
if  made  and  axecrrtcd  by  and  between  the 
Robatt  Shank  Atdleabn  'of  the  one  part,  and 
""^"ff  WiUixm  Hamwootf  Fi'ompton  of  the 
wfaer^,  in  oon^denition  of  two  sums  of 
WIU^  mabiair  iQgeiber  22S9I.,  advanced 
iitilf  WflUate  uacmwDOd  Frampton,  totha 
Botert  Shank  Atdieson,  at  tiie  times  and  in 
ibmia  men^ned,  Robert  Shank  Ateheson 
*Dd  w%aed  ttnto  WilUsm  Hamwood  Fram  pton, 
^^rton,  admiaistraton,  and  assigns,  all  the  share 
^nA  ibterert  whatsoever  of,  or  aarfgnable  by, 
^ yak  Atehesm,  whether  in  Ms  own  right  or 
gytrfhfarid  wife,  m:  odkerwiae,  of  or  m  the  said 
JJ  WBBmof  14,000A  ^0q[«eathed  by  the  said  first 
tbt  wiU  of  the  «»id  twtatrix,  Elizabeth  Bree, 
7"*|a;ind(if  or  in  aU  interest  due  or  to  become  due 
52?*  *•  fc8Wy>  "d  aH  the  right,  title, 
J^J^H«t-p»op«i^,  dahn.  and  demand  whatsoever 
JJJwjaabfel^,  Robert  Shank  Atcheaon,  in,  of,  to, 
tfwSlS^***'^  asoriea  mndpremiBee  expressed 
""■"■ylgnii,  m  BMj  pnttliereof;  together 


^miillktakmmfKm^  mithmiSfh^AMi  iim  mid  Mnt 
Shaidff AtdhsMrdM JtlweW  fMbii^  grant,  t*  nndf  *r 
«faaaaU  WiUiaB  HaMawtMi  AuDfttn,  his  aaoMntMk 
n4aMalM(aM^  and:  Bmii^  in  Uto'  mums  w  nanea  m 


hhn,  tha  mid  Babert  SKank  Atcheata,  hh  enmtan 
arta«aHnistnftan,it*  ddnaad,  neovet,  Teenvn,  and'oito 
aiwilw^-dbchaHeaftrtka  said  thweby  iwlmwd  yXh 
miase,-  «c  pMt  tthscco^  «  acowlaa  dnvM  barm 
hwre  and  reoeive  (1m«^  MooiflMnd  fKUMinji  exftmmi. 
to  b»  theaeby  aasigned,  and  «v«iff  pariiheavof,  mkytka 
«id  Williawi  Hamweed  Ftamf^m^  hia  encntors,  ndV 
niniatraton^  ar  nariyrtt  npon  Inst  Aai  he  thety 
sbonld  neoive  aUtlM  and  prineipal  aiid  intereat  monicB 
M  and  «4i«n  mm  bikhiM  beeome  payaUev  and 
sbonldyin'tlw  tot  jpIm^  foff'  or  mtatn  t«  ntn  or  tiieea 
thmotitidt  eaB^  okavgc^Mdaa^nuesBMidenttotiift 
nealp^  and  if  Moaalon  alionldbe^  to  tile  itoeDV^ 
sanif  wrinopal  uaiinteMat  mcniaa  rMpaoth<4y;  bad 
^o«ld  thereonty  ia  Ui»  nflxt  ^laee,  pa^  or  let^  nnto  Ite 
said  WiUiam  Hamwood  Fnaspten,  hw  executors,  admU 
nistraton,  aiid  assi^ins,  tb«  svd  p«i*ei^  turn  of  29B0^ 
with  interest  to  be  eompnted  theraon-  at  the  rate  tf 
per  eant.  per  annnon,  from  tk«  day  of  the  date  tbereof^ 
•r  so  mUcV  of  the  laatonentLonad  principal  and  iatereat 
monies  as  for  the  time  bong  abonld  be  due  to  him  or 
them :  and  should  stand -jjossessod  of  all  the  residue  of 
any  of  the  principal  and  inteveat  monies  expressed  t* 
be  thereby  asBigned,  and  which  shoald  remain  after 
payment  of  the  said  sun  of  SZSQl.  and  interest  thezeo^ 
and  all  sacX  coats,  changes,  and  expenses  as  afbresu^ 
upon  trna^  for  auch  pmon  or  persons,  and  for  anek 
purposes,  and  subject  to  mxcb,  provisions^  as  the  said  Ro<> 
bert  Shank  AtoheaonshenM,by,angrwriUngorwriUus> 
under  his  hand,  from  time  to  trata  appoint;  and  in  ae> 
fiiult  of  any  snch  appointment,  or  as  to  any  part  or  part^ 
or  interest  or  interests  if  any^fof  or  in  the  said  trust  pre- 
mises whereta  no  such  appointment  should  extend,  in 
trust  for  the  said  Robert  Shank  Atclieaon,  his  executors^ 
adrainlstratore,  and  assigns,  as  his  absolate  property-, 
thereby  reduced  into  his  several  possession.  The  pUin- 
tifF  WUfiam  Hamwood  Frampton  jrflerwards  adranced 
a  furUwr  sum  of  650^.  on  the  same  security.  And  the 
biU,  nfter  refemnff  to  the  suit  of  ff^ldon  t.  ^pode,  and 
the  proceedings  therei^  submitted,  that,  according  to 
the  irm  eonatnictloa  of  the  bequest  to  the  pluntiff  Ro- 
bert Shank  Ateheson,  hlawlfe  and  children,  be,  the  said 
Aobert  ^lank  Atcheeon,  in  hia  own  right,  and  in  right 
or  his  wife,  was,  subject  to  the  mortgage  to  Frampton^ 
entiUed  to  one-fourth  of  the  sums  t^porUoned  by  tha 
Kaster  to  the  legacy  of  14/)00A  and  interest,  and  that 
the  three  children  <»  Mr.  and  Mrs.  Atcheson  were  en- 
titled to  the  remaining  three-fourths,  in  er^nal  shares, 
Ifo  settlement,  or  i^reement  for  a  settlement-,  existed 
rMpecting  the  legacy  in  qnestion ;  and  Mrs.  Atcheson, 
who,  it  appeared,  was,  together  with  her  children,  living 
apart  &y>m  lier  husband,- by  her  answer  cltumed  to  be 
entitled,  t^ether  with  her  tiuaband,  to  one-fourth  part 
or  share  ofthe  legacy  of  14,000/.,  and  to  have  a  proper 
settlement  made  of  such  part  or  sliare,  or  so  much 
thereof  as,  In  the  opinion  «l  the  Gourt^nght  to  be  set- 
tled. The  above  ease  of  Cfonfon  v.  Wht^don  decided 
that  the  husband  and  wife  were  tc«ether  entiUed  to  one 
share  only  of  the  legacy ;  and  uie  question  now  dis- 
enssed  was,  whether  the  wife  was  entitled  to  any  and 
what  setUement  of  such  share. 

TVraer,  Hmnphty,  and  F<^>er  appeared  for  the  plain- 
tiffs.—The  husband  is  entiUed  to  one  moiety  of  the 
riiare  in  his  own  right,  and  the  other  in  right  of  his 
wife.  He  is  therefore  entitled  to  have  one  moiety  paid 
to  him,  and  she  is  entitled  to  a  settlement  out  of  the 
other.  In  the  ease  of  The  Attomgf-Oetieral  r.  Bacchus 
(9  Price,  30,  and  11  Price,  547)  there  was  a  bequest 
aH  the  residue  of  the  po'wnal  estate  of  the  testator  to 
his  son-ln-few,  G.  B.,  and  to  hia  (titie  teststor'a)  daugh- 
ter, P.,  hia  wife,  tMr.  execnton,  adninistnitors,  and 
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tion  was  as  to  itifr  i&W  df'^otjpbyftble  in  r^tei  of 
the  bequest/ tii^  dirty  0f  10/:  p^r  oeiat.'b^g  dalnled 
hy  the  Cn)%vn,  on  the  ground  that  the  huBband,  i 
stranger  in  bidod  to"(h«  teetator,  took  the  be&efi(nal 
interest  in  the  legacy  undei'  tfie  will,  the  legacy  hating 
been  bequeathed  to  bin^,  and  coming  to  hie  Innds,  by 
payment  in  tlie  way  of  Mtainer,  as  legatee  and  executor. 
The  Court  of  ExeheqUeY  4ield,  and  the  Court  of  Ex- 
chequer Chamber  confirmed  the  deciuQn,- that  l<M.ptt 
cent,  was  not  paynble  <m  the  whoM  silnouKt,  bat  ^at 
the  legacy  was  eniu^^Vlei  as  to  one  moloty  only,  iflth 
the  highest  duty,  and  'ds  to  the  other  moiety*  with 
the  lowest  duty.  Tb«  CouH  considered,  that,  for  the 
purpose  of  ascettt^nihg  lhe  amount  of  duty,  the  hus^ 
oand  and  wife  were  to  bci  conridered  as  taking  in  mole- 
ties;  and  so,  tor  the  purpobe  of  ascertaining  what 
settleiewit  the  Wife  i«  entkled  to,  the  CoTtrt'  wUl  con- 
sider them  as  each  entitled  to  a  moiety,  (Logan  t. 
IfTfenAoA,  1  Ci.  A  Fin:  eiT).      ^       \  * 

Mwpell  mOr  SkOifpr*,  fbr  the  wife,  insisted  that  the 
wife  was  entitled  to  a  ^lonenl  out  of  the  whdle  ^haore 
of  the  legacy.  It  wab  tcMitmty  ttf  the  legal  iia1«re'«f 
the  interests  of  hUE^smd  ottd'Wife,  hi  a  legacy  gfVeh  46 
them  jointly,'  td'hold  that  the  wife  was  eiitiflM  to  a 
settlement  of  a  tnoSety.  "Sbie  ib^t  agte«  to  a'sff^ciraBC^ 
bat  tills  she  diedtoes,  tMd' she  insists  that  eiShcr  Ah« 
must  ba-re-  a  settlenl^  but  'of  ibe  whble>  ot  that  the 
share  must  be  k^thi'CoiittL  'Sii  aS't»presek^b<hei>  right 
by  surviYonbip. '  &i  'TfH  Atukw^mne^l'.  ^.  Bac^ut 
t£e  gift  was  to  i^ke  hidAatld  and  to  his  wife }  ihiere  ^as 
a  distanct 'gift'i^  «achj:  aB^'no 'dt^bt  tiii^  w^  oou^ 
dei«dintbedeci8iondr<£he'ieouH.  ■  r,  ,  ^  ,^ 
iBawoB,  for  thb  ohildrertJ  /   -     '  '  ' 

ApfU  4.~L6fd  ^hjUHflfjLpB^  H.  lii-^Hle  teStateiic-tfi 
this  cause,  byl  a  «odieil'to'lij^r-Win,  beqneaUied  Ibe^^ 
lowiDff  iMjacy  Tti  R«bett  Ahflnlc  ADaheson;  hl4  wife 
and  dUl4reir,'14,00W. '  Thib'IeKaey<!a-in>o6tM^^ 
oftbc  iiUreMit«IW'eftr#ftb^«tt&stW^^^  Mith'oOMMSli'of 
tbe  Sald'Bobert'Sbank' Attdltfoiify  dntfng  the  bials  and 
tfotihlca  of  my  Uesse^iehXd  aXUi  hAr  mAtiUfti^f '  li 
was  in  eMtBsqunM4;4lteiioftoei,iof'e«rViei^  icendered  'by 
BobsTt  Shaak'AtsbMtfDi  ttte'lrakbaiitf^'&ai  the  b«^^ 
of  the  )«^a«y  was  ginn'to  theXamay -genetaD^  {  tet 
then  iks  no'lMlicat^ti'td'^W  ai  sg^^to  totvrWt'to 
OnTorthem.  tntiie«tb^<<a(»y'of«kwt(cnkT/^JIWWw^ 
I  held  that  tbe'  )ijusb<«Kl'  n^d'  w4fe  I  werd'wntitlUd  U 
one  share  imty:'  AceoMtag'td  >tbae  ded^bi^  iha ie* 
gaoy  In  tbia  olts«  must  Wndivided  i  intft'  feur  pArtt^ 
end  th« .  hUsbluMt  and  wife'  <wiE' '  be  |en(Ul«d  'to  «ntf '  of 
theae  sharee^  aA^'eauh  of  tlio  thrce  ohndKit^tti '04tf. 
The  husband  and  >wif9  s^  UTtng  VHspaVat^  and  tfa6 
question  Aow  finda  is.^  sti^tovwhat  tnttr^t  t)wy<  kr«  w 
spoetivtelycqtitltfAii  it1a--atke«*'that'tll*>4iud(^d->aild 
wife  iira»tbsib':iMB»wfByi[fr  Dttterentltledto'th^wii^ 
iiure  bi  pnssei^  ieiijoy»nt^  Itbd  I'tlibik'Uat'taMft 
have  been,  th«int4itisa'''«tf'aii  teMataixj  a&d-titat  th« 
gift  to  the  two  must  hare  bedn'fer  tbeh^  combion 
and  tniiiadiate  ibehefiit,  lit  t^iblr  nlaitiaq  «f  biMnnd^nd 
wife.  Bnt  'Misfafetone  'Or '  yetycigily  ytwentt '  the 
joyment  of  ibiutbeiirayiBteiided,  and'hAs^tsvitsata 
the  present  question.  The  husband  saysthonafoeitfatr 
a  tenancy  in  common  or  anoint  tenancy,  subject  to  se- 
veianoe  the  ordinary, Ta^i  md  heclaiinsiOTiojnoiftt^ 
in  his  own  rjgh:^  ^bA  ibe-o^U^  iWoiety,iii,rri^t  of  his 
wife  ;  and  he  proposes  tliat  a  settlem|^nt  should  be  made 
of  the  moiety  which  he  claims.  In  her  H^C^,  But  the 
wif^  on  the  other  band,  iilaimsV  settlement  otit  of  the 
whole  snm,  w.iluU  tfa«.triiifl0nlim  thonldr-ba  prcdem^ 
undirided,  in  6rd«r  ibat  «ho<m^  have  It  ifVbe  sorvlree 
ber  husbuidk  It  is  pli^j  that,  if  (&e  ihadNUid  wer*  to 
be  held  entitled  to  the  whole  in  his  ovm  rights  it  would 
be  the  same  Ibhig  aa  if  the  wife's  name  wexe  Mruck 
out  of  tbe  beoucifc}  but  hs  doea  not  claim  tbat.  And, 
on  the  othar  band,  tt  la  aqvally  plahi  that  the  w^  h 


bUlj  en{!t3^'lo  la'Mtt^gnd^e-L^ 
baud  is«ntifled-t6%fittftthif'aail  if 
entitled  to'ii  s^tUMlfafif 'dftf    Hte%lL^  atufll  i 
husband  -#ei«  ^fc»}ed  Hb^M^  whole  ia  Ikt  t 
wotildbethe  Bata^'aS''!f''']9i^tuaAeweie9^i^i 
diebequest.  Ithfblcdi^iHtiat  entitled  tos^ 
out  of  the  whole  shiji^l'bHi&tae-UU  biisbsiid  ia 
titled  to  thewhde'ifl  Iferi^^  Thtii  fattnaf  j 
jwnt  intei't^t,  aijd,^^^sr?,Bn^tliiia:;^ juiDLI 
W^cluw.of  .w^,l^E^^«-,n^^    sustained..  J, 
busband  and  wlfe'filaua^j;  {entireties,  sndtlieirii 
do  not  appear  to  be  siAbj^^.  to  the  orainuy  if  ' 
4  jDuit  tenancy.   I  amnot able  to  decide  vl 
ought  to  be  settled  upon  her.    I  could  imni 
aiicc  from  tiie  case  oiT^eAttome^'GeneTalY.^ 
for  thouyh  that  case  was  twice  argut-d,  and  1 
points  raised,  and  the  Court  at  ia-t  obsencdl 
Would  be  material  to  ascertain  what  w  ould  be  thfi 
of  a  similar  joint  bcquoat  made  to  a  daugltfrijl 
teffiitor  and  an  entire  stranger,  the  juil^mentnf' 
witliout  any  obaervations  on  tliL'^e  I'niiri^,  nrrfmi 
were  given  for  the  decision,  either  in  the  Court! 
chequer  or  in  the  Ooiirt  of  Exchequer  Gliiail»r 
bond  is  given,  paysMc  to  husboid  and  idfc; 
the  htttAMtod  ^OM^tniyi  f^ctev^ifefibic  tif  tbe ' 

Mirb  tW  «4ioie,#iid^  R^a<^  m,  ft  «^ 

the  wife  surviving.  '  So,  in  the  case  oFalegacjrl 
husband  and  wife  jointly,  payment  tothehn 
the  lifetime  of  the  wife'Wbiad  begood ; 
pa{d  to4i^j1h»>ii4fe'#bbm  be^nt9tledlo« 
v^red;  Or  if  tb^  Ipgflcy  wefe  broufrht  inftjl 
blight  have  the  whoK',  with  her  consent.  Urrferi 
tircum  stances,  it  appears  to  me,  that  all  tUA  I 
Court  can  do  ia  to  preserve  the  wife's  riirlil  to  it  bjr< 
yivoi>hip.  I  am  of  opinion  that  the  sbaiv  oTgW^ 
tarried  over  to  the  Joint  account  of  the  hnwJi 
Wife,  and  the  ditideuds  paid  to  the  horiiari 
tbeir  joint'livSS:  and,  on  tlie  deaUiof  eithiit.'f 
**torttHJ*ehdVe'!aberty  taAppH"  ■   -   '  '  ^ 


.J,  J 


VI€E-Gfl  AKOEXLQRi  >de»^GLAM)7 

■    '       ■' ■>iij  ImIwmii  .ttvi rir 
1  Ki^B  f ,  SchbWck.— -S/iif  23. 

By  a  Memorandum  in  iVrititigj  the  I}efm 
ral  Merchant,  agreed  mtk  tM  Piatnt^  kn- 
tioit  ofOi^  gaterai  Sprvicet  in  Biuituaif. ' 
I   a!('ou>  hita,  in  AddMon  tp  a  fixed  Salatjn 
I  t/te  netJProfits  on  aali  neaBuaiiMa  Mtwti^ 
hims^Siinid^  a  Bmtit^ttliM^W^lkerd9 

~.  ^  Plaintiff  theTt^u^q^ed>m^>jptim~'^' 
■■  /endant,  to  an  ^^M^Wo^'itr^ifBMill 
!  of  a  ReceiteK^  /j  i^jq^nj  ,e-joxi£:)  fisaoiJa&ai 

•  This  was  a  motimfiAMiittibiJWiHMK ' 
The  bill  stated/thati<fift>)Bdd«  tinie  pttt 
tember,  1647,  tbcplainfiff  carried  on  ttu^' 

feneral  merchant  6ntt  «»entj-and  was  tiirf 
gent  and  consignee  M,  <a»d  wnaScted  witJi, 
mercantile  houses  in  different  parts  of  KnrOf*- 
previously  to  the  same  month  the  defendant  f"*"^™' 
the  husint'ss  of  a  general  merchant  in  the  eitv  i" 
dim  ;  and  that,  in'  tluit  month,  it  was  niutusl'yW" 
httwet  ii  the  plaintiti  and  tho  defendant,  thstitwpg 
tifi'  should  manage  ^^te  bosiacMio^tAs  difcH^M 
tbat  be  (the  plauttiffl.thoaldi7i»sl»ikA9'in| 

Mhsaa^f  (ha7iahitiff;EMHlraH[«lW«Mi»'^,M^ 

whiohha.nugto.theroiflt^WftrinjlyMMf'«igS 
nexim  with  me*aaBi94fhMnM'or■«tbe^^l^ 

oaeried  on  by  bimwd  tft^idsfendsat,  fa  Ff™~^ 

t(^er,  at  the  offidsf  «C  the  dsftadiotyiBjJbslJ 

plaintiff  dioiild  hava  awAfth  o£  the  ast  f>^^ 

partooBh^biiBiMHs  ^  Art  tlw  HUc^vtm 
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l«aiuiv«frwnU)e,latJSey«nil)ar,18«7.  That 
,  ifqnwtM  tM  plfDiUiff  tD  pnpwv  a  ma- 
dam or  ureement  of  partotrsliip,  to  be  signed  by 
Dtiff  aad  the  defenoant ;  and  lliiit  tln^  )>luiiiUff 
Indi  munorandumaocordtiigly.  Tliis  iiu-nio- 
I  which noB  set  forth  id  tlie  bi)l,  was  i  i:  in^ 
lihipUcaU  by  Uie  pUintiff  aud  the  dL-fL-nJ  iitt, 
iikted  and  expre£6ed  ^  fvilowafrr",  ■ 

Boraodoin.— 'Wiiliam  Schenc];  agrees  witli  Gr. 
cb,  in  consideration  of  Ms  ^neml  services  ia 
»,I'W.per  atinmn,  nnd,  in  additlrin  to  this,  onfl- 
'tbe  net  jirofits  on  all  new  Ini^ini'.^s  enteveJ  into 
'i  G.  K.  Katscli,  incladiDgjalSothe  net  proftts  of 

.Sept.  16, 1847.    ^"^^5^''  ■'^■^  ^ 

(^Igiitd;      ;  ■     "William  ScnrNfK."  ' 

isgreem«nt  the  pkiDtiflT  and  tlic  ilffondnot 
panccted  togetlier  in  ltiisine:ss  ii];  tu  tlie  iriUH 
the  !>uaiQtss  during  tliu  early  \n\n  of  tli«t 
ricJ  oil  in  the  otiices  proviuu>ly  orcilr 
ftodant,  subaefiuently  at  uthi'i'  i>tHo(i% 
i^ijifole  time  in  the  duti-ndaiit's  iiut«e 
Ifi^h  March,  however,  tlie  dtlendaiit^ 
,|by  his  affid^vUS)  dij9«a(ji3fi04  with  thf 
him  Ut^qo)^  t|iB;Q$(;%  aod'hod,  in 

wholly  eyQlu4e4(6ffni  »M  tbe  bvuneiib 

ch-camstanceiS'  the  s^bintifT,  in  the  fol> 
J,  fiUd  bis  bill  in  tlus<Afut,  jii!Bistiiig  on  tbf 
iitioDed  &sr«e|neAt'a9/«fPoatitu1ji^  a  jiarlner^ 
ivetn  the  de&B^aQt.fWhl  hfjoieeir,  in  respuct 
rtmsiueas,  which,  as  ajlegetl  ia  the  bill,  he  hud 
-iiito  the  dottndant'a-original  husiiK'ns.  I'h* 
imi  forth  a  corraspondeiice  whicli  h;ui  laliuo 
the  parties  diwiu^  tlm  adiiiiltod  perii-ii  of 
an  in  business,  tuid  wliile  t)ie  idaintlff 
t'Upon  the  continejit,  ami  in  tlie  course  ftf 
nfcrnng  to  \hf^L*4}i^jawl  itti  affairs,  tbf 
-Ttmrariahity BBbttma  ploiml  »preasiona  our" 
bat  in  nonl  Uf*llU!  lettera  did  there  ocear 

I  the  parties,  noi  did  the  plaintifFaddnce 
(rf.ofWefed'allfe^tliitfhe-'defendant  had 
iadmiti«*;A*h#'aBt^'pArtnership.  The 
kiitssoiutioim  jmtl  ftlr  Ihansual  occannte  ]n 
litliedfcfeAiIdaibr^^t be  restrained  from 
■JealinB  witb^wrtaih  cargoes,  wliith  the 
.  Iwere  partnership  properly  of  the  plaintiff 
fciefmdiiat,  from  carryinL'  on  the  hut-iin'ss  in 
'.BMOe,  and  generally  t'rotu  receiving  mii!  iii\d- 
IIJm  alleged  partneriiiiip  jiroptrty  ainl  t  tlucts; 
If (Mcessary,  a  proper  ^terwin  might  l>i'  ap- 
ttlkt  Conrt  todispoaa'ot'fget  in,  and  rect-ire 
^mentioned  cargoes,  property,  and  eiSacts,  And 
'  *ad  earaiy,  op  ui«[>Mfi)|iff)ii  mntil  U  alicnld  be 
pni^  Bp.   Xbe  ii\9iotWtPSM m»y9d,  upon  nd- 
*^>jDji|D«tiosL  and.  4tinM0lvert!'pa^ularly  u 
t«Woe8,  in.aocoi-danoe  Tvith  the  prayer  of  tlw 
V^,t>)-  affidavitB  in  support  of  the  motion ,  insisted 
iputnersbip,  as  (dieged  in  the  bill,  accounting 
rttrt  of  the  businew  being  carried  on  in  the  de* 
TlUpUne  only,  by  statinjr  that  the  latter  wits  ua». 
^•iwl.the  name  or  style  of  the  house  slicnild  bi 
ijfewing  tliat  at  tliat  time  such  a  ulmnixe  might 
I  to  hii  crfilit.  'i'he  defenduiit's  afhdavits  in 
t.lo  the  motion  wholly  denied  the  i  sij-icnee 
Ip&rtnerahip,  or  that  a  partni  r--lii]i  ln't«  e*n 
"-aad  tlie  plaintift'  was  ever  contemplated 
MOt^ibv^ted  that  tiieir.iiomiex  ion  was  that 
lfilliiM'.(aii^.Q]F  priocipBljuid  <ierk,  and  tluit 
^^HMlkitibataratBithein  -was  entersd  into  Biinply 
■WM^aiHrtiilDftttf  t^^i  to  tb« 

^■|Mia^||otUllAaMiBkaif  ibia  (the  plaon- 
JWBPillliwilliiMfciiniiHiWB  lihiffflctaptanaww 


oeiB  of  the  am  hofiiMM  whioh  1m  mi^  introduea; 
and  with  rvgaid  to  the  pbintiff^s  aUeg^tion  as  to  the 
Btyie  or  firm  of  tJbe  bunnen^  ^e  defendant  denied  iti 
truth,  Btaf  ing,  Uiat,  upon  the  jilaintiff*  once  proposnig  to 
him  that  he  should  adopt  the  fim  of  "  Scdienok  &  Co.," 
ha  peiHDptorily  refuaea.to  Ueieo  to  snt^  proposa],  or  to 
make  any  alteration  whatav^  ia  bis  firm.  The  defend- 
ant farther- stated,  that  he  h&d  always  kept  his  ledger 
imder  leck,  and  had  neva  alloTred  toe  i^aintiff  aooca 
to  it*  oomtaats, 

fiethtHandJfitldtr,  for  t^e  potion,  xelied  upon  the 
terns  o€  the  nanoisndum.of  ,Septemib«f,  IS^?, 
yly in^  a  olekr  eonmuf^n  of  profits,  and-  tharemre  coa- 
sUtufjAg  a .partnexship  hei^^eu  the  parties;  and  npfln 
the'cairespoadeiyoeatated.  in  taehU),  as  shewing  toat 
auch  y^fOi  at  tbe.time  it  took.  pl«o%  thedefandaut  sowu 
vtaw  of.tiWoase.  Theynfen^d  i^CoIWei  on  Partner- 
abip,  p.  lit  Koowlta  v.  JlaugMomf  hih;  Beg^  there 
oited.  ' 

Jtolt  and  J.  If.  Palmer,  cotttra,  of ntondt^  that  upon 
tht  e«R«n>ondwce  theraiwei«  Dotanyexprearions  used 
hs  the  deTondflBt  bB,t  suoUas^u^  oceur  in  coaunum- 
oatifuaa  between  a  prinwpai  and  iUa  confidential  clerk; 
tfaat  i^  oase  waA  wee  of  nma  eo«tta«*  betwoMi  bbrsIw 
fUk^  asrpu)t»  U)o  Utter  to  haira  ft  tmnwieYatton  prefw* 
UoBsd  to  the  profits  whioh  ho^ight  ha  insCruBwntat  in 
b^^qg  into  the  -biuinmii  ttio  oooBidmatloa  fbr  tha 
agreament  on  the  pWntiff*-9'  i>iHi  bong  hi«  eenexal  aev- 
Hiecej  andtAeydwtU.tmotttHe^liflenf«.o£aUegatiMio> 
iVftteofva  hy  the  p)aijiti«,<-t]jatvthei9  waa  any  liabUitj 
oa  his  wrt  to  loesas  whieb  Touikti.ot»w  In  t^  bnsjpmi 
They.  Withkigtm  v»  Hmjimi^  M. «  P.  30)  .and 
Gedd€a  Y.  Wallace,  ., 

Vicb-Chakcblu)R. — (At  thamlitso-of  thedefwda%t'a 
a?^t»Wi)r-^T9(£Qrft[  var.a.r^y,!!  wishto  rtat^ioiy 
}inis«Qt  to|R«W)OH  fs.to  'tfais.TivMtQr.  U  skikas  iMj 
that  liy  tba-^agreoTn^nt  thetjdAiQtifFlhas-become  a  .part- 
Sftr  vand.  there  fs^failtuna  olat^deaoeito  shew,  that,  ootr 
mithsifttding.th?.  words-oi  ,tbft7f«rQftn«Di,  thcrft'vrta 
Bttfuotmd  any  etl^pi4ation.tbal.tlie.]^)iUff abould  u}t 
Jt^takoft  tOiwapArtneRt  i.yjtfnb  a>  M  Uiacprsw^tuut* 
MQT  th«il«astj  tl^rst  ia.*ot'^>4"''*'ff  f^-^ 
fatftei8«)licb.abe.trft«:  tb«i^  jfji>„p«rtMKlup.«'aaaoMrtb 
i»4e4  Uj.ihii  f!ev»mWM^  VMisei^tfKl  by  ^  atib** 
WMti«MirWip£4«aIinftq9^yweR'lih»)pHrtieh  .WiUloill 
fwtiia^  |}i9ffflfQt«yaalarittg,«tH«rtha4nefl4oo^aal^ 
ihet  pbtiotiff  and  jdH  ^t$miwl^  .mj»lia  tan  ilitwlest 
oneattfd  in  t<bft>|AaiatIif  to  IqmD^  wbAt  is  ^e  amotuit.  of 
|i1-oAi8,flnd  ttoir»f(}i«4B'tnt«reab:tQiaea:U»tih9Be4hin9^ 
out  i»f  whicbi  tjiB  piofita  iarifl«iiare!  ^pipbwly  ditpocfed'  o^ 
.wJ^ich;i%  in  its^f,  f «i|y  \ikf  H.^aihmviip  mtereit.  Xiie 
Stot«bica9e,  {GMt  r.  FPa^ea)i  and,tiiait  in  Um  CovV- 
mt>afl«a^  ii'Vit/t^aMi'.v.  iHiniA,^.4»  not,  I  think, 
affect  tlie. ntatttt-.  A4v«rtliig.totwhat  appears  by  a£^- 
davf i  as  to  the:  aiMnnb  of  !tM.pro^^y.  {n  diqmt«,-tbe 
q«eatioB;i8,  whatller.ii  k-xwiUy  ■weriA  whUe.to  faaM 
AxecciVefeiappalitted..  XiUitekv«o,9nilMple,ax«Gttinr 
ought  t«  b« jSpptifttedo"  /  -  -.it  •  ■  •  ■•  ■ 
..AAer.tluiNcpna^onof  Us  Honn^a.  opinion,  thapato 
tias  eilma  tfrOB  aoiuigensMit--  as  to  i  the  natters  in  dis- 
l«it%iindtpoJBBD>brdteibyio(mMntfiikoOttfbnnlty  with 
tittbaAaBgalaantr  ■  ■     ,  ■■  ••■  i 

ThB  AlTORTfBT-OBHEHil  V.  TlTS  GbiSDrAys  OF  TBI 

Poor  OP  SotnrliAiiPtait^'^ifi^     and  26.  - 

Ai^lic^ion  of  Ratet  to  the  Ei^iai$e»  of  a  r^eeted  Bill~ 
Jurisdicti{m~Poor-lau>  Commisnmera. 

TAa  Ofiitri'       not  allow  Mamt^  raimi  for  Poor-raiet, 
,  >  MndsF  m.Loevl  Asb,  f  6*  mtUtd -ut  iPit/iwtatt  e/  tAs 
•  Baptmea        •MUiin-  Parkax9mt > ^protmohd  Igi  iA§ 

TAeiJmmdkHm  mf  tfb^bwt  it  m$t'taim  away  fy  Om 
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Mm  of  **  i:ha  GaaffiaM  of  tbePoor  w&kiB^  Xm 
CMwky  «f  liawmirf  Swrthmiiftftntf'  «id«-Mvtoi« 
amnMe  w  tawMt^Mttad  fit.  MmTi  Hflvitel»«w 
viritd  w  tkM^  to  .by  4hm  «Md  mpMflpiA  M'« 
WMkhi—  jot  lh>  iiaMtrtfafc  wmI  aw^JiMwt  «f  ttw 
p>» wUhia fte iliiiiW  Ihw m HBtimwii ;  aaAptowt- 

gundUni^  or  any  bido  or  moifi  of  than,  aflMBliM  MtA 
sural  qaartcafy  wdaliag,  vena  ■wnfawarad  i>  mte  and 
V  Aud  xatse  far  tagnum  oi  arawy  iBhw^iflMi  8«eb 
and  MMM  sM  mm  tv  aa  thajr,  the  aaiit  igmAaas 


fllMiikl  think  ncoeaauy  delr^Mg  tiia  aiqNaaai  al 
>^iii(r,  fittlag  up,  aMaaafy  voA  nlmgiBg  ttM-  taid 
haapiiai^  md  fc«w|>myih»  aaau  in  npab-^  for  the 
jwwhaauig,  «t«elia0r  wfinaft  or  fioiahatg  ^a^athir 
VM^honaa  or  warlcSumaflafbr  im  punMWM  lAwein  nani- 
tioned,  and  fur  paying  (h«  inUreat  of  any  mvney  to-ha 
Inr  than  homwtA,  md  kt  deWfa^  B«  avpawaa  of 
na  aomnt  qaartor,  and  for  and  towaida  p»b^alEMkd 
aiarfcaiyng  tha  pristtpal-aiii^aff  'tHte  howani  aa 
IberwB  mwtimM ;  mm  iil>m*.«Bwt«d,  thait»  ^ban  md 
m  tha  aoua  iftiaBMHad*.or  My  part  af  Aha  wumttbolM 
hanaaived,  tha  ov«rao^  raapeeUral jr  ah«r«ld  Xntm.  tiate 
tatiaaayay  tb&aapia.tg  tha  ^BawiMiu  Tha  I!e<v~biv- 
Conaaiaakaianb  aolut  ««d«B  aac^  2%  «f  tha  7  &  8  Vi^ 
•«  bad  apitDHtiad  Ab.  Patttnaa  atid^  of  tha  ««- 
aawata  for  tha  diahtic^  iaahtdiBg-  the.  naradtoa-  af  the 


•  Sect  8.  '^Aatrnhmmmim-mmratmrnmBt^wKmaf*^' 
pflnded  by  offiom  aroUwrittnaaa,  (niMialforfbrtha,h«Hfit 
af  aniiai  mi  pariAaat-irittioa*  lqsd««iiwri^,iMtftMtl»Mii 
alloini^^theaadttan.<tboqg^  OiaijaMdMaaai  tha,  aaiani 
aadtha.nUq^jwts  (rf.  tht  paiuM  iotaiKft«4.hai«  bm.  wOUq^ 
awl  deuroiu  that  Bodi  was  kboald  b«  pud  oat  0^ 
tluwa  onioDB  or  paristes  reBpeotivclT,,atv«  ^tat  losji,  ia  couye- 
qnence  of  snch  sunu  not  being  aUttweo,  oas  been  mataiaed 
TSj  indvidoalB,  and  it  is  deslrsble  that  powtf  should  be  gVrt^ 
for  the  relief  of  soch  persona  under  cerfda  etrconistancn ; 
be  tC  tberelbre  enacteo,  that  If  anypentRi,  n&ce  the  'pate- 
£of  of  ttw  act  of  tta  fifth  mrof  Oa  rel^  of  Mi  late  Ma. 
iiAf,  IbtHaled  *AA  Aofr  fbr  tha  AiaaDdoMat  and  'IwtUr 
AfcuMiUaOon  of  tba  I««a  id)Miag't»«he  Fber  hi  Baj^Md 
aad  Wriai,'  an4  twhrriha  |  UtSn  ttto— >,  ha*«  iii^aa|I 
or  aipaadad  BBOMy,  «B  bdialf  aad  for  tha  bMafa  qtugr  nte 
orpaiaah,  vtthenthapiiD|:haddaelagalaai|u>ritr.ftoMMh  ad- 
woa.ar  wyeadihwc^  ana  the  aaaa  ahaUaat  ha—  beaa  aUaawd 
la  the  aiwoaata  of  tha  wioB  <pr  af  tiie.  pansh.  oo  ^diaU  of  vhuh 
it  haa  beoa  expended  or  adnoced*  aa^  the  put  ef.  the 
gnardiaoBof  nch  union  or  pariih,  or  the,  tat^jam  o^  aivh 
Mrifih  In  f estrj  assembled,  u  the  may  be,  dull  exprev 
mar  oonient  to  the  reimDnnemcDt  of  audi  snm.^f  money  bj 
the  juardfans  of  Che  linton  or  ptu4^,  fhe  ore^seen  of'  the 
pariah,  as  the  ease  may  reqt^,  in  aiidi  manaer  aa  the  said 
WBiiaitatouew  ahaB  deau  sekt  aMaMOeT  "ab^  hotferer,  tbac, 
tftheaanabe  not  xefadd  at' eace^  trsbail-ba  repaid  by  et^aal 
aoaaal  foatalraeBta,  not  eaeaefing  five,  and  all  payaafelai  nb- 
aaqnently  made  in  conformity  with  audi  order*,  Wtmqt'  tffter- 
vhaviiMHbe  Ooaadhptha  abMoc  hi  tha  aooMuta  off  the 
gaaidiMia.  wniaeats,  amt  other  oSaerav  vhe  afaatt  naka  the 
p^BMBt  in  obedieagt  ta  aach  oidara  prondad  that 
nwiiac  heiein  eentaiaed  shall  apply  to  authorise  (tw  tfVHf- 
nwnt  of  any  som  ot  money  whidk  baa  been,  paid  on  any  other 
account  than  that  of  the  J:ellaf  of  the  poor,  or  in  respe^  ef 
nme  matter  dui^f^le  opon,,  or  connected  with,  the  poor- 
rate«" 

Seet,4cnaato,  ''^twrWereaoyaptfedsfatftbajBadeto^titB 
aald  oommiasitwerB  agj^aat  ai^  dlowanea,  AisriMranee,  oraor- 
diarge  made  by  any  auditor  tti  the  aOooWits  of  an^  gnaAlf ana, 
ewraeera,  ot  their  oficera,  ItahtU  (Wlawfil  tbr  the  said'  oaa^- 
adsdoneta  t»  decide  tita  -aaaaa  aatordias'totha  BMBltaai  dia 
eaaa  ;  anA  if  tkay  ehaH  «B*that  any  dfaalaMnaaitf  M^Me 
ahall  have  been,  or  shall  be,  tawfuUy  aada,  hat  tha*  tike  >af£- 
jaat-Mtter  Iheicaf  waa  inawred  aaden  ajiaiiaiataaaiBa  as 
aaafca  aCsir  and  tyitahla  that  the.  dUiHawayaa.y  m«h«|itee 
dund<baiaiaUta4,  thav«ay,lva%afFdBr.,f«d|«c  tftafc  iwdi 


!tiaw»  wM#Ti^Aa-»hii>iiilnwfi  anai  mtiiwwiiii 
tlwir  fciMiKiioiftiifc  afiAaiBaaaibai' 


tba't 


M  .m  Hatiag Oa-  gmpdhmMil.ia.  il» 
tahM^jyU^-it  PH  la^iiiMiiiWiWiWiHity 
ofififtMft  to  mn^  ilwtg>flwi|ii)hN  tai 
aaftaft  th«  thaa  »iiirtiaw*ai<lfaKww<, 
the  gnardiana  a('tha,>Qiirtf  Ihaimtad 
atitaUhig  the  Southanf  tMt  incaqpratioD  to 
ana  aoaorffing^  tha  anmn  inataad  of  tks 
•TOi^  dwdl«c-h9nBa  0E't8MmeBt,&a  71 
Talufrof  whioh  ahoold  aat  Maoaed  aad 
tee  of  gau^ana  to  BBparintmd  ftaoMhir  < 
aHMuted*  and  wh  CB^wcnd  taoiav  «■ 
fbr  the  wfenfit^  and  tha  oosmiUae  bad 
jkAnn/cheauea  aa  him  if^  the  unemtaf 
bowaTt79  02.oBdy,had  ha^paid.  Ata 
of  tiba-Wtahiftaata     SapthapptaB,  hi^ 
STaaenba^  IM^  ifc  mm  noobfi  ttai. 
MyBratiaw  toPadwMst  w 
nStaa.'iito  finaMA.fW'  Aa 
Mtjjiiiatiwi.  Thiff  .wling,  hoyya^  iwa 
tha  defiHiMa  t^rliftve  baon  pa^a^  wd 
mM\m  tt.wiywltlwtf.tha 
DUBkma  ana^ad'^  Vj^lbv  • 
fanadatf  ,!tha.<Ufifcnolfti  h^.dkmMnm 
tha  la^yaal  ^  and  a  to£adi«M^ 
tk»  appfiflatio*  yru^iim^i  hf  UUaahp 
aanUi^noaB  thaiv,  ffiMatf  ■«(  tfaa  ,inhn  < 
M.TiBa.;pNp«iiiy4  0«  tha  21it.  Qctabn^ 
SaoiaUryi  lona  <ff  thward^n  TOiieiaA 
CamniiaahMwr^  m,iHir(4a  fcUBW^— 
of  tiiia  iwiarpairathMi^  £  w«  tfagntiinw  < 
to,  the  paovrc^  SdOlOi&yaM^Wi  tw; 
dwaUin^honaq^  iubbwiiI^  at.  tadft  Of.  Ibi 
'thaiwfa^>dfWKiiWj«ito^a^i^^ 
-attwr ,  fiaoaa  .amMwy  .aionniaNnoad, ,  > 
qpnffs  poatapid  «lriha.acc«yiats  of  then  r 
maitgi .  ■  .0»r.bay«l^  gpatdiaPa  hayair - 
a  naawna-  iainafOny;-  bst,  nranl 
oo»OT,<*  thw  wwpWM^r.mhant^ 
ing  ;that  danaiqBr^S^xaranff.to  aa^^ 
.^V*.attfliet.tott*  .XhaanaaUanstan&ftrr 
^^^ay.aad,  aaita,Te<iil;^  will  vaty 
your  aaawar  t«  th#  fcU^wia^  ii 
toaadiottha  Caireiixof  U^andl. 
Whathaa  youc  hoanDrahto  boMd  wc 
-thattha.aaiaanavihftffttawBd  I^AhaA 
thaaxi^andUaaa  whifA  fuf  ha  atvati. 
of  ffUtfdiana  o|  tfiia  ipqDcpotatioQ  in  w 
Tata  8«t  Cor  thajurpaarof  niwing  thaiimnl 
of  th*  »aat)«ieiii«((«io«AftaaaiMBta  vithm  ihf 
la,rvp)y  to  thi%«.Mto>  fbQi9)I<otd.£  . 
aanifa^g.  ^he  raiamiia>r»nnL  naa.  Becawaar 
fbUoTOa-"  "WhaEB  aptajtf  PadBa»«<  ha»l 
tainad  &r-  tha  iw|rpoaa,«,makin|(  landitoni 
TOOawj  tatlM  powm(e  ivLiiBq^of 
atinvid^vahw,t^imh«wlfeeaahtt^ 
aahii^.tha  icao9w.aad.(a:paBaea  laciuRd  »i 
tha  wt.  a  cfaane^,7ifon  iaajpoorM^ 
npaing,  .^s  ,il(o  onowM  » 
UMil^ialata^whtelf^  paaaed^namcnma  1 
fozeeriLM)t«»^^  "^r* 
BOb  anfiwpate  thai  a«y  ocponi|Kfla        «  ■  , 
4ghM>«n«(;(.^sw:)t     o^^Ht « the «aa « ■ 
aouxtqb.  U  ttia  pOfMte 
«?  TWw  Vili,  M^WfllP^Adiamnt^^ 

"■   '   '.'nn  miii  111,  I  I  .1   

diMel'tkaftrtba-aB^e  M  horuiiBunt  »pw  ^f^^ZS 
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 ^.metmkMtit^-tHi^mMvL 

a^nflwi  tin  ««M^'<l«MM:l«^aM 

~ ri^^  II  nfiii  t  ti^mi 111  iiii  1 

^^h«*bWIH4aWj  'All 

't.  aiMMt.  (i  Vtrt.    C.  4m. '  Btit  W coDlend, 
•  BHlittrelrt  wte  «  t%  ;pltij)Ct  ip^tiafeW;  *«ia 

-t  Bwrtfli^  ntt>d^9ii  whfichtlW'irtlB- 

•gr"^'^""  wit  K  fcif  wwipHwfy.  The  giurtlaus 
ry**fcr<h>iiihliilMitrt  taS  s  tem  itiqM^<«f 

="«i^fAI(<tt'ft*  KwMMnOmtti  Itt  ferMr  tif  the 
*ilaBCo«ilidd,1fcatBlK>d7i^itfeft,iMMIiiff 


i^the  tan- 

xn^TUf  nri 


«MM«f|ri4'''Bait4liMepe4ee4teg«lHen  baforea  eeut 
«rilnrJ«r>em%^  i^iM«<<ba£dr»  ParBBmBt^  tiMf 
t«wit0tbirv«  AiCidMd  their  ec«tsiirii«thn>ib«y  tneoedM 

4ltoM4lHir  Mftmm  teiHlw  «n«unh  Thoe  gnu- 
4lMM«eM  htiiiM»iMimirt  tiPilMvi  opto  af  rnntamtte 

tih»'j;wii<imW«t«'1«  en  tiM 

<Mfcywt''<)i!f'«lM*'-'lMgMiWW'i«iBik  laawrter.  8»pp«n 

-MsMft  V<  >     >aM  flw 'gtf«^i«tt  •nMtMv 

doeidt  whether  that  bfeaeh  ia  right. — It  ia  certrin  tiwt 
■ttajBriadntiaB  aff^AwCanrtia  wf^lhloaB  awa^^  tmtfaas 
)ite»apa>>hJy  iMaittfoBia<t'in-1faTa<t»ywryogttiig  ao  to  4o. 
'9^h&4MittMlMMM^)nwyi>ffav4ti^iiailvw^  bart-Mwy  ham 
'm'p6wk  tit  (AtdW;  'ako^t  itnMh'thlftga^a  am  withinlba 
/«!t;'B«*  tfte-act  iJtfWuot  'apf^y  Wsttth  i^fortedtnga  tn 
'these,  ll^n't'nit'l'ely'l*)  tfxtm'expftwefl  iBcnrred  in  'On 
eieciiflcfft'of  the  atrty  <f  the^goardlang,  or  in  oBintra- 
lional  excess  tbat  fluly.  Thert  ^  a  qaeation  wh^ 
thei:  t£eae  guardmod  of  SobtTiainpton  an  within  {be  act 
of  ih«iil  &  Jl Vict.,.  «8  .ti^t  oUy  i^eaka  (tf  uniona. 
W  mnni>iigin^iMd.'hitbat«Qt  ie.<*^finriBiJ  agoitabla;* 
<iiit^i<wwtand'ttoKt  iawMm/hm  aof  aqntabk  to 
uiadU'ihtMtilBfMvitlMtaSpeBtatfodtiilibm:  fitftttib 
(pwpabadvt.wwddia^  CMt^b»Tri««paated^6Mt«f  Ibe 
<ldn^««;^'a!ifdiMWblMi«*19fa'«6Mtito^  of  «h«ntsb 
;^«y(^g^beUf'.'  '<1'hft'4iUt,  'llk^ftIl'<bthet'  bills,  mntttns 
'tttUVi^m  tW  tM^Mp^ttie^of-ibtltiBl}^  It  shall  be' paia 
otrt'6f  tHfe'i^fei;' iltfa'tWhiislieeta  tejectcd  by  the  L«- 
gfelktufcj  CaVi  Ihfi'CbuTt  fl/lil  the  fatfe  the  decision 
of  'the  ^^^!4laEure|^'(did  'say,  jAiat  the  application  which 
j&aa'  teen  refused  i)^  ParRanaeiit  waa  "  fair  and_  eqni- 
tabier*.  .  We  cf^uu>t  coAsIdei;  why  the  hUl  waa  rejected, 
but  iffusi  taiM-it  tp  Mv«  been,  proparly  rejected.  Id  a 
sinilusiiMaa^  (2%«  jMmm^'6mtfalv.NonffiekyJ3>Jnx. 
<4M)^  tkA  Axpaoita-irfeia  .•ott  flUavfid -to  trnfllMa  ef  a 
~|tabiiC'badyj  -  ■■^■i.  .  •■m'  -•  ■./■--■■.', 

"VtctfiOcriiiicMbdK.'J'^lth  tMiw  9hh  %«m  ftifiy 
M^nKtfj'amS'l  thmrwrit  wlwf  I'  Ad'vestnday  (eenrae 
I'feit  *f  Ae'ttttift,-*htti  fhe  arttflhrtrt V  the  cowft«*fcr 
1lttl9efy^%nt3W!Ghiehtd:'t%at1hadiiot  had  htfaseH 
^to  Ri^  *riihd,'  fl^m  a  ta^rd  tnabint^  to  loofc  into  the 
different  ^ti;  of  Ifa^lj&hient  in  the  coiine  of  the  speedy 
enongh  to  enabte  me'  to  decide  upon  the  qnestion,  which 
n  Ra4ly the  lOMly  tilling befon-n  b«aui9e,af  thiaComt 
iq  Mitianad  tliat*  proponed  jtaynient  is  not  «  fah-  and 
Mpiitable  ya^nicnt,  the  Court  will  exottae  ite  joriadio- 
tiflafliiirattrsiuil.^'  'Thatetaot^f^rliamanticfcRed 
Ml  Itaaibem  gittM'thntaghyaiid'^«*partieit1ar  act  of  ifan 
']i1'>0pl0  YiotilitttbeM  gwM  lititii^n,  and  I  an  pwfeet^ 
"iHfllftl^  tO'iulMft  tlHM^  tHi  tPtHUff  KMnr  Iiava  becit'li^pdnf* 
flptKdttM^'lidd  aati^,  ttit  fh«  vnmioiL  ts,  wh«Aer  ft  6 


mfCif^utly  Ai&iiInBt,  upon  nkK'IhbtB  of  tlta  caaB^lSiBt 
tile  tlitng,  irlifoh  the  informant  stfoges  Is  InteiM  to  Kb 
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done  by  the  coi^ntion,  i&  unfair  ud  qiMstioaable.  I 
cannot  conseDt  to  give  up  *  jnijAdiation.  ov<n  that  ques- 
tion to  any  other  tribunal,  unlaw  an  aot  of  Pacliainent 
haa  exprwaly  taken  it  away.  Now*  I  mvat  say^  it 
rather  appears  to  me  that  aneb  a  question  aa  this  ia  not 
a  qnesUou  on  which  the  Poor-ilaw  Cominissloners  eould 
properW^  decide.  Nov,  in  this  case,  there  is  clearly  n« 
antnonty  for  doing  the  proposed  thing;  the  Poor-law 
ComtnisuonMS  havo  already  eicitnssed  an  opinion,  not 
that  they  would  allow  it,  but  have  pointed  out  the  only 
means  which  oocumid  to  their,  judgment  as  the  meaba 
by  which  it  could  be  «Uoived,  i  na«»ely,  the  having-  an 
express  authority  fay. jm,  nctiof  ParUaniffliit;  «ud  the 
parties  who  are  sought  to  he  restrained  t^  tbe  itunnor 
tion  Bo  franu  their  wt  of  Parliament  as  io.  fjoke  ithe 
benefit,  if  tlkey^ooilldiget  it,  fron  the  J>gi^t«reM«{ 
laiaing  the  expenses  of  t>ro&ebutinK  the  act  out  of, 
moniee  received  by.  thd  guhrdiana:  undw  the  aaUborify 
ctf  the  fitii-ro^ttdiMti  axul  it  roaUy  appears  tame  to^ be 
aecmoludfldcaaeb'  iltseems.tQ^,  that,  4ofaruit|ul« 
can  have  bean  alegSsbtiTe.deonration'Ufott  thesnl^eot,. 
^  the  couMe  wbich^btt  b^  Adopted  by  tbd  House  of 
domiBona,  we  have  .ubiiS'  iftia  .oasei  .  The  ildusa-of 
Commons  did  ju>^'4biB)c  itirigh&itorpaie:  aoiiacitiief 
Padiamtnt  which  baefos  ita  4ulwtaBiire,r^ital,itlAt  it 
ia  expedient  t^at  b^tas,pfDv|non'dMvld  tb«inad«fe«r 
the  rating of.aHebbonBte  attidjtwMitoeDts^  awt  foBiSoln 
lecting  aacb  rates^  but  that'thaisanb  oannot  bdefiiMibid 
without  the.  aatbotjt^ivC  £arltame«itrTrthe  latter  method 
being  that  whleh;.ib^  detailed iin:.tb6  bodyidf  ithe<.aDti 
This  waa  brought  fasfidrelUM  «nty  braaob,afithe  Jj^^ 
latore  wiudb,  aewvdiaglw  the  uaual:Oi»rsa0|ithinga,it 
conld  be  brought  before,  .and  tfad House ijtfi  Commons 
tb0iie^I»(^ctt>i)4tct'tfaaUU;  faAt<ttmMht»f3ibUfBi 
what  Is  equivaJeaiitoia  lagialatun-deolaRttiodi^lbatltltta 
was  not  a  matter  that  vaa;  expediebtj  "  Tben^ifiit  waiB' 
not  expedient  ttkablhe  UU  bhUuld  beipaasadi  attd'if  tfie. 
puiies  tbeinaelres«tf«leUK  aotaiiVmii  thd  kkomLad*. 
mission  that,  theyHCOuld  not  .hftVa  tbs'  expoBses  of  the 
act,  eren  if  it  did  >pMI,  unkea  l)he»  yiM  tta  ekjutaa  ans" 
thority  to  payitbepk<<gir«n  ibyithd'aotiif  itjdidpas^fit/ 
seems  to.me  idle  iO;  Mlk  ahmit  seMdin^  iiiUpwi  Co^take 
the  .c^nion  of  the  «Dtbn^ssi&otit^  inhtehiopiiuoiy  ta* 
certain  extemt^  Uue:Coartiaiaip<Mcnioa  otmmi  M/> 
opinion,  thareAre^  ia;  t(bafc  the  onJ(y  ordciiIitan>nuilEe4id 
torefusethianution^M-itltjCottakiit-i. -u:'  i,.-.'.,-  rjcii-  ii 

■•■       hi  -.li j.ii'lr.:'.  'I'  ,  ■>(  p.i 

'  Co*±BWV.'MA'<^iib;i^^.<^.j^^'''  Vl'"',';  ' 
UfiM  on  Oi^mtig  m»»e/o*'<(*  ^-^ff>0r.^ 

fural'8 Officetitt      to  5V(»*»W m^Hmtwi^e 

Lapse  Q i>f^  ,^.,Tv}qtim9thn  ■m'^  Jn**^'  *"-*^' 
Ofportuniht  -iff.  f^pg^fina       .Cwrt  w  SiojMri^^ 

Brtbe  deciKe>iUitiuS  'Sklt'iii<4wlordered^ibat:oeiriBwi 
iiiiMs  .in^  eonrti  ishonld  liaiitsaiHfi)ned)  t»  ihe  plailkt)fiiv 
Collett.  Be&r^y  llo^ev^v '  ^  trabs&r^  in/zpnrsuano^  rof 
that  decree^  wBs>«ffaitedi  JtiviiPtefto<iyrt«h»/clbimed  ji 
hmn  aa  a^nst  C^ttctl^  ui»ti<the^nod«»>  preaent^iii  a  ipBf 
titaon  for  a  stop^tordetfj  J'hdb.  ptHiiim  \ynfi.  dia;nikaed^ 
with  costs  p  iribetitnptfn  £rHfen{i>iifstitoiad  aiMiit-(iBfle»i 
Ion  V.  CWMt)  £0r<lbc  |in<pii*»trf.tirta1iUibiiigbw'iUUyd. 
lien,  and  gaxe  poUoei gf ; motioa fcA .tJHat. emi Utz 
jnnction  tD'nstndnihfejDakiiig'Qf  a1trn1afw.attd9.1the 
tomer  deoise.  rlt^iditiot laptwKri  tbafa tbaiAon^tant- 
Genoral  had.  teceivadany  fi^mAl'»oti«e>9f  .fb^  intended 
motion  j  jndeedv  U  was  staAed  at  tii«Bw  that  no  wttiee 
atailbadbcBngLTeil  to.him.  ol^.l(]r..Pnst»nL*B.Mial&i 
The  AccountaatrGenesal>  bayins»1iowew,.beoeme  «eg-i 
idsant  of  the  existenoaaf  tbojiotioavf  lnAUoii»d«oU4ed 
to  iffoceed  with  the  transfer. 


B^U,  (.DamtO  with  himk  for  CoileU,  uw  ma- 
Uoaed  the  oirooinstawaa  to  the  Cwrt*  uil.s«biuttii 
that  the  Acoonntnt-General  wai  wt  vunotcd  in  id 
laying  the  transfer  ^leqiMbr  (h«.d«an(L  \ 
,  ftm  and  iSnmtfm  FmstQii,.(t]H  ^ahitiff  laiM 
T.  Cdldt).  .  ^ 

■  The  Vjce-Chax'cellor,  after  stating  hia  impR^ 
tliat  the  Accountant- General  was  oul^*  acting  accurija 
to  tile  iuvariable  practice  of  his  ofnce,  said  be  «^ 
6|H'.tkw  illi  liiiii  on  the  suhject;  ftn(l,Iiaviiiginthec«BI 
ol'lliL'  ilay  Imvii  ;iEtt.iiiUHl  i>y  tliat  otEc-^r,  suW'iiiem^ 
etaU'.l  tin'  ii'^iili  ut'  iiis  interview  uitliliiiu,aifollo»*;- 
I  liiiv  e  liail  :i  cunlVrenco  witli  the  Actouniaul-Geiwu, 
ami  I  luuicr^tainl  the  jiractice  to  lie  Uiisi— 
aj)[iliLMti<>n  ih  made  by  any  jmrties  to  him  to 
trunsfor  mailt;,  in  {jursuaQceof  anorder,  Ledaesi 
mediately  transfer,  but  lets  a  fevv  dayalnt 
may.  be  ascertained  that  .all  >is  rigbtk^>aad  vhtftt 
aaclertaiAtd'thatf  he  acits  upoatthojordeci. 
psrtSmlarTOMe,  the  paztieai  ap^ltdnftcatra 
after  tbat^  and  before  the  rtta»e /had  inUrvMlij 
in  the  onlinai-y  course  of;  the  practice  ^itb>" 
have  elapsed,  berecelred  ootke  »f M>apfl)cit)a 
Court,  (viz.  the  application  fiMT'the^atop^er). 
the  fiivt  application  liavin^  been  dispoeed  of^he  i 
notice  of  an  intended  application,  to  the  (Jourtl^ 
jiartit-i  for  whona  Mr,  Holt  appears,  andbe(titi 
(.'ountaiit-i.ioueral)  has  fitateil  to  ine,Uiat,  incistfni 
pailirs  Ji)i[ii-;il  against  an  order,  hie  practice  li 
gardini;  ('t;titiun  of  appeal  liimsdf,  tC  "' 
period  of  time,  a  day  or  two^  to  see  if  Rttji* 
obtain  a.fitoprerder^uHidiif  theyido  not,  lu-i 
transfen  illie:tellsme,  toa,,ttufobe  hiAheill 
cenf^aeneea  beth  vritb  thatHM«al>IiiOJDli^ 
with  Lotdi  Lyndhuxst,,  MHx^^^>lJ!ftiM 
proved  of  the  practice.  Now;  tbat  isittM  , 
the  matter,  and  the  etfect  appears  to  me  tobel 
time  given  that  Uiose  wlio  wishltoiintoTfiiV* 
transfer  or  payment  may  niaka  jmchu 
Court  oa  may  . 1m  <f)ffeetual'itOj  ~ 
bhoU  beaiirtfoprOtdetotillotb-^  r<nini  I  .m^l 
.  .1  .  ,„.i.  .'■..-.-.w  .7/  ,\ — 
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Ex  pane  PiM,  in  re  The  St.  GBonfiK's  Snhs-rt" 

Joint-stock  Companies  W'inttinO'Up  Act.  IS-^Sp 

A  Pa)-^  pfircha«4  F<^jf  "  Nap  Shara'  _ 
Jstock  Goiitpaaj/,  Qiui  had  tJim  tran^errfd  tv^  t 
Ii'ai>h:s  0/  Two  Trustees.  The  Compamf  (iWWgL' 
Ir.gaUii/  of  the  "New  Shares,"  i%  aer^dh 
Forti/^  called  in,  and  -  Dcoeiiturfs  icere  ' 
IfMcrs  in  exchange,  On  his  J)<Jith,^his  ExccntfTf^^ 
of  Uie  Trustees,  jouad .  ^Pfl^ 
Papers^  and  upon  ^p/j/io/ww^j^ 

I   Executor  was  not  a 
I  canceUed  Sharti* 


iAtj;ittati0n>nqKiin.i)ii«[nfi»e»-a«lo  tb((^»Ul> 


own  right  of  Ji»hiiM\f^4»(ni^fl€Ai^'''^ 

yer  made  an  orda^airtfoilSg  J»ah»  ^  »  »°>l'S 
ttKdikb«E,t)<^£Kt«nMi  •m.iffif^dmfiAmm^^ 
o£v  J«uAhanJBi^,s*ih«a^  kfr^WraniUM^ii^lgw 
ibUfl«»v^Th<itesMD^gaB«ataibEtavb^^ 
o£.  SAOOi^w.^fale  ,ted%.aA^tnafi»ftita^'G*M^ 
ihkiedjto\itt«ea»  i/kU^mm!t^%Uvtmi^^ 
,ooe^B^^i.tbat  swli.^» 


fatty 


the;  jurist; 
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iMtismiliinleramolation  of  the  direeton,  beaiiag 

'  i2SiIi  Aa^ijit,  1340,  liy  which  the  iasue  of  n«w 
inpayDMnt  of  a  call  of  5')/.,  set  out  iit  the 
the  (^pany,  vras  nnthorisfd.   The  forty 
Itbeirilistinctive  niimheis  from  2;l7(t  to  i!417; 

new  sliares  only  .">itl  ^verf,  in  fiu't,  issucil, 
m-ler  appreliension  ilint  Iht'v  hiui  hoeii  illo- 
Ifb-iiitii,  they  weve  ail  c;illvil  in  iiy  Ilie  l'oiii]>aiiy, 
pi  ihfse  f'jrty,  and  deli'iituri'^  uf  Uic  Coni[iaiiy 
I  to  (he  holders  in  «xahang#.    On  (liu  <li.'atli  <'t'  I  he 
ff,  his  executor,  Joalma  Pini,  toiiiui  these  tbrty 
■  sn«g«t  his  pupers.  '  If  he  had'  coDiinnw 
iofihetA,  ftHeridus  quostnon  as  to  their  va- 
hav«  bfltfn  nriMd^  anS  might  hftre  Leen 
itcdl  being  made 'Inc'l«'I>«et of  them;  but 
I  spplicaUon  of     Rt>PillQ-tb4r  were  delivered 
,        FitD,.and,  befaM;'>4flt«lwl  by  their  inim- 
ythebookeof  the  Oeiii^fl«^}n«re«ancelle(1,  and 
||*F«o  existence.    I«  14 ' iKM>i60tlght' to  malte  the 
i  testator  liable  to  call*  in 'respect  of  these 
is  3  very  <iifi"eretit  trebtfneni  from  that 
►  koliiers  of  tin-  i\st  of  tlie  !)01  new  ehart-s  ex- 
i;  they  rt-ceiveii  and  held  rlebentures  of  the 
If,  being  converted  into  creditors,  instead  of 
69  luble  to  calls.  As  to  the  twenty-seven 
lita  6f  th«:te0tator  .can  have  nothing  to  do 
-tb»v  are  oHn|rtirtwtlDfti^wr;  JoshnftPini 

rth«  olMal  miuM^m  4»  iMhsito  Im^pda  hfm 
ire«p«h^i)lda^nttr^  aadithftt  claim  tern 
|«lgp4didM  •fbc^' '$iJares  which  were 
lHfs-{niiMAiO]ai4t  th4  time  of  his  deatti,  but 
ihove  Tiiontionedj-hatBi  heeii  cancelled,  lu- 
ml;  ..]■  tl|.,.,..  iii-cuii^taiitaij'I'doBCtsee  upon 
l|ionnd  tlie  testator  cnuld  have  lieen,  or  hio  exe- 
ifce,  inciaded  in  the  !i^t.    He  liiid  no  inter-  ^t 
rsiafw,  either  as  triiBtot^  or  cestui  i]ue  trnst.  It 
sl'j  ri;e,  that  the  tran.vaclioris  rehilive  to  llirse 
are  ill  aueli  a  state  of  Cdnrusion  as  to 
able  to  inolode  a'ny"T)cr3on  in  the  list 
|lf  them.   I  must  exotudo  iosliua  Piin,  'in  his 
'  ichwactor.— JVW.P^0thJune,1849/* 
ly.  r.  iVforino^ttie  Kversal  of  this  ofdei, 

ucSpV,  C^Hie  qUfesWon,  .to  f«rba*"#«a 
lier  to  any  est»n^,  tiie  estate  of  Jonatlian 
.)totl;ie  cradUo^.i8|^ot  before  me.  The, 
ote  hie  Is  p^Vfre«|li,ih^  Company — that  h  to 
ershiD-^arid  KiS  estate.    I  ant  of  opininu 
, .  of  ■■tne  evidence  .is  to  estahiisli,  that  tije 
i^yifs  authoriso'd  agents,  intended  to  dis- 
did  di^harge,  tlic  estate  of  Jonatlinn  riin 
^of  these  forty  wbaces,  so  far  (if  at  all)  as  it 
pnthem.   J  do  notmean  to  touch  or  aft'ect 
ect     the  liventy-seven  suhstituted 
()Mtt\U')^e&t«,  or  the  estate  of  any 
lel'*^''Tttrt'^Wre''ydtt  hiay  liave  the 
/VfcifidMSftievay'  j-tjtt  like  to  make 
tttf;;feleair;\''I'/iVe'the  respobdeht 

'"^XotrnrB,  iti  te  Tmt  St.  Geohge's  Steam- 
I-Al  KKT  Co»II'AN/.— i/w//  5. 
■Cmfaitiex  iVimlinii'Kp  /tee,  liliQ — Proprit- 

^f's  Tirht~(  'onttibutoiy. 
■0^ Nkarrs  in  a  Joint- xtorl-  ^Steuvi^paritt  Cum- 
wj^f^^rffrrtd  Tim  of  l/'fm  iii(o  the  Name,  "/  hi.i  S-iiy 
f-tV^ •  Trav. •</<■:>■.   lie  oUaiiied 
'^'oprntor's  Tirht,  in  virlne  of  whicli  he  made  scpcral 
""^W  (keCofjtpanya  Paekets^  hut  he  ncser  received 
^i^mit,  w  did-  aMf'btk&t  A«t  Proprietor- 
ihe  Smmi  4  GmrOutory  in  Re- 
"***      i^IauiUoL  buji  Y.</u:II ' 

\  t^^^cUbia^  Mfiste*  Farrer^ 


by  which  the  name  of  John  Pranois  Maffulre  had  been 
inchided  in  the  list  of  contrilHitoriM  of  the  Company  la 
respect  of  two  shares,  might  be  reversed.  The  iacts 
upoB  vtiich  the  Master  grounded  his  decision  are  set 
forth  in  his  judgment  as  foUows: — **  This  application 
to  iselude  John  Francis  Maguire  is  founded  on  the  nse 
by  bim  of  tickets  f;^ving  a  fWe  passage  in  the  Company's 
veesels,  called  '  Proprieton'  Tickets.'  The  father  of 
John  Frantis  Maguire,  residing  at  Dublin,  with  hia 
family,  was  a  proprietor  of  fifteen  or  ^xteen  shares. 
John  Francis  Maguire,  behig  entered  as  a  member  of 
theSoeletf  of  'Idn<oii^aIiin,'eame  to  London  to  kern 
the  terms  in  the  year*  1841, 1842,  and  ke  made 
eight  voyages  to  EnglUid;  and  eight  return  voyages,  in 
the  Company's  ships.  Oa'  all  tmse  -odoasiM»  he  bad 
pMjnrleton^  tieketsi  and  thereby  had  hfspasttige  free  of 
expose.  7o  prove  that  John  Fhinob'  Hagaiie  was-s- 
pippfietov  of  cliares,  the  eithtbU  B.  B/,  called  *  Froprie- 
tot's  TkketL'  Uproducedi  '  Omt^e  counterfoil  the  Utie 
'  Proprietoi^  Tiekei'  b  pritated.  >  Ob  one  line  are  the 
ytvtm  *■  preprf etft's'  stgnatttT^,^  eud  tlien  follows  en  the 
samrllneltho'sigfiBMTe^'<'J^>FLMagtiiH.'  -¥he  tidiet 
Btatea-thUt  J«Iin  FraaciS'liagiiiM,  a'pcoprietcw  of  the 
Oennany^  has  Bngagiid^iaaMn  'berths.  No.  in  (he 
[shiw*'S  name],  for  fbesV  ahd  la  entitted  to  a  free  Mssage. 
Oil  tM»  ticket  Upri»ted|  '^^NtpriatOf'a'signatiJre,'  andea 
the  aam«  Ua*  With jtlkcKaJiitaM»]^.'d(E«^re  signed  hia 
Dkme;  the  tioket»  is  'odsol  'sitnfed ' '  by  the  Genpany'a 
officer^'  >Ttieae  •ti«kela  >CMjlI<*LiiilefciipriniA'  ftsle  proof 
that  Joam  Franois  Magulri' wiu  *  riuulsMUerv  md  as 
saeh  a'cotitrlbutoi7;  IkIb*  sifoh'ilArthdUer^^ihfr  books 
oftbeCtunpanyiareadmis^btetnavtdenre.  I  therefiira 
receivetherttgisterdlsbareiiiwid-vjMin  fibatfind  he  was 
ahi^^.of  two  shares.  :iJ««u'FfancU>Magiiwe  deposes 
that  hiS'  father  tmnsfenod'ihese  aluMs  into  bis  «ame 
witfaoat  his'  knbwledgei)  and'tiiat  he<  was  unacquainted 
witb  'sadi  tmnsftfr;  btit"I>lfai^  ibavhe  oonnofc,  avail 
himself '  of -^hitf  ign(irMK&  Jie  skiBied  himself  <pro- 
pviitor*  onthecouofierfeiti,  and  took  eiqctten  tidcets,  in 
Vvbseh' he-is  'disttacUy  staM  to  ba^  piropriBtor,  and 
MfeidtnreM  allslgtled  byJhtih  at aioropnit^n,  Withont 
MUlng  fn-quettioa  Jtfan  BHrivtia'Ma^u4*s  vendf^  I 
kOMt  yi  iawiniMfhiie^UiM'ha-tedi'notiita  <tf  ^-shuea  ' 
M<g  tnuufeMittto  hfamhie/  >I«ih  iAclfawd  to  think 
tba»4heiob!i«:UMl'to  t|M  -divldtnA-booIi-F.  Is  not  good, 
pn  the  ground  that  Joha^EvaodsMj^ulvaianst  be'iwnr 
udered  as  having  notice  of  abates  bein^  transferred  into 
his  name,  wliicb*  I,ag^px^ififi^^xe«iuTQ  iVth  notice  of 
the  mode  in  which  (he  dividends  on  the  sha^s  had  been 
AheXt  with  ;■•  Hut  l-  cdnsfdeJ',  Che.  ftits,  iiidffpeildentJy  of 
the  receipt  of  dividends,  suffident  to  justify  me  in  in- 
c*odih*liiitt1h  the  nstMri^rBsbettof  tbeab  two' ihates.— 
ff.  W.'F.^lStb  JiiiicnM9.-^>"\  "  '  ■  ■ 
I  VeMtfj^'in  stipp^rt^rtbe^  ntMlon,  bi^^md;  tUdt,  in  the 
fii^t  jdfice,  the 'evtdenee'-ftf'thie  OorlrtjWy^  btokt'had 
b6en  impn:<pei'ty  neceivM:  fli^'iigahuii  wt;  Johb  Franda 
H8gnir6?M,  a^bidjV.ttillatJ  U^fttik^'tStb  seMloftof 
the  Company's  deed  of  settlement,  he  iMd^toot  exeettled 
Iko  tr.itisfer;  bir<'wbtc4i«totteil»'e«ild'l»econd  le^alty  a 
proprietor  of  tM  Compaarf^twl  ithabfthtee  wa*  noat- 
Umpt  sliewtbai  'th)ei:Ooi)ipanir<ttBd''W^t^ed  iheii 
mht  toihave  tiiaire^uUitishb  fiF>»A-«eotion  «ompUcd 
jwith^  'There  Yw«  ialBO><otheri'Bn)iJmdA 'of  objeetion, 
^meiy^  thattiiniei'ilStq  Slat  iecwnof'tlw  deed,  it  was 
pcco£sary  that  i  every -propxietdi  sbqald  shew  that  he 
acceded  to'tbat  doddmatkl^'Whiqkit  wfab  not  shewn  here 
jtbat  A&.iSlag«ira  had^done;  and^  lniW>tbatatlaw 
^takhig  of  ODyprofit  fe)mvi»-'a^'lgitiietgoods  of;  the 
Company 'w6uld'iiotf«<mst(4iist«thl»)gtfAtlenum  a  part- 

GbAAM  vi  BiMn  JGmniti  'Bailma^  Company,  10 
"not  called  on.  ■     -■  •  • 
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tmA  vithout  my  ntemde  ^o  tbem,  tlui  ginfiesn  is 
ptmoA  to  ban  reMe8e«be4-hiiM^  jOuiJIietor, md 
to4mve«oled  m  «  proprl«toT«oip3ainl^«&d  dManodf, 
tfmtlM  is,  in  my  JaagtaflM;,  c8tiUmsli«dt»  b«  a  prapriv- 
tof;  and  if  s  frapt&etMr,  a  partnor  awl  a  oooteibtrM'. 
TMn,  wfa«th«rtb»  ^iaaiaAm  «f  tlie  Inriu  is  ler ia-aot 
to  depend  apon  the  statate,  is  a  qveadon  i^>*>^  iwtriah, 
I  tiiink,  it  u  not  nec^gmzrto  dedde  anything.  The 
hooka  an  pUdnly  admianble.  and  they  shew  a  nnmhe^ 
Of  duns,  ip  jr^^M^fflf  l^ifii.he,  ^»  proprietor  faujs- 
mnoh  as  they  shew  a  transfer  in  the  books  {by  tat 
ftther  of  tbeganfiamtbj-wtui  &eM  SHn^tian  two  diare^ 


in  the  Gon^pai^  of  .(wo  ^  ttme  shjues.  ^ch  are  th^ 
two  sharefl  m  t^swet  oi  wlucli  the  Mseter  has  inserted  (hd 
name  of  this  genHe^tiati  <m  thelirf'  '  It  Wctfntendefl,  tAid 
is  correctly  fiald,.  that  the  wiooB^  'foittteUties  nqmred 
by  the  deed  were  not  pnrstie^in  tmw^t  of.  these  stnlresJ 
and't^t  then^re'^itB  gentlemeif  onRht  not  to  be  held  to 
,  be  a  pa^tiner.,  WtiateVe^  Kne  of 'conaact  this  «nttefaaii 
bai  puTAied^  ii  is  1tn;^esibfe  he  can  be  beanT,  in  any 
cnnt,  to  say  that  fte  f<^a11ti^  bftr^  Viot  been  J>ar-' 
Mad;  and  K^ImpoaBible.j^liiteto  say  that^ub 
pany  Is  not  ntftf^tM  to  tontend  that  ^e  fbrmaUCiGS,  ad 
Htwam  theoL' wer&  Waiye^,  'I  bare  already  here  isAi, 
■ad  I  shoold  V^e  telid  in  axry'evebt!  to-dky,  {bitt  I  teree 
tbat  parfies,  ibtbBdm^  to!  wdlTB.thjB.iCim^inte'i^thil 
deed  of  settlement  might  hare  wkfvecT'thetti'.'  TKd^nst 
and  (iMTfttaldetnMMM'  fttim^ffoifoBmataBoes  inieTi-' 
4«Ke  bef^w  ia^thaliboth  -MrtieBwavaed  tttoss  fiv- 
Bi^tiei  in  n^peet  >0<!  tiR«e:iiKarM  [iaBdtIierefi>re  the 
Muter  coald  npt  propeiiyka**  cwaetto-niy  otlur oob- 
ehnoa  than  Mut  -it  proper  it«  f^atei  ihe  Mtmeof 
ttisfrenMea)u«n  tlte^itt  tot  the  two  iihafcafM- whieh 
ttat«idiplaoedttMre«  i   1'-  ''  "  ' 

^  parte  SaniAR,  *»  reTms  Kokt^  Op  Bkoland  ffoiift- 
8TOCK  BATnckm  BtfMP ticY April  17  emrf  Jufy 

^aint-ttaJ:  CimpaniV  TPmdiaa-i^  A^,  Hi^Cantri- 

CoB^toMfy  Md  iti9._pfimfi.  Mvrfi  ai^tigtMd  to  ier  iij(,fk« 
J&«niMr,  end  ^  Gaoe^^nipd  tot       oU  CaUt  on  ^ke/n, 

.  Mme  4U  Iloidar.ojFth^fS^r^..  She  paid 
^DaUit  r^cemi  I^md^itdftMor'fitiend^  «iy 
ngt^thtCoa^pv^  '.S4e^fimR(trd0  inarripd,.b\ai$r 
HwMtid  never  intet^td  tp-,  fke  ^toffer^  An  QrxUr 
iawiaff  bem\  made  /or  «aiufiM-w  tk$  .A^ir*  t/te 
Qm^t^y,^iMM^^mM^$h^mec/»0Uwbmd 

of  hit  Wify,  umd  on  him  «{sfM>>- 

ffeld,  m  A^pMl  to  rvtarae  tMt  Pad^^  tkat  Ms  Name 
«M4  properig  indwhd  ift  tke  JA^t  ^  msiht  ^ 

$luit  tiie  WW'  Axy^  to  be,tk^/tl^.  , , 
JdmCraifr,  byhidn^M,  dateAjn  1838,  ^eqoeathed  to 
Maiy  Todd  ftm  shaveslin  tlw  Noitk  of  Snglanft  Jmot- 
itock  Bankingi  Crttnpany.  The  eKecdtoCS'assontbd  to 
tin  Itgaoy,  a»d  by  deed  aangdsdtbe  sham  (a  libr,  she 
oovflMBitiag  to  p^'the  eallft  tli«n>  or  thoaafter  to  be 
made  in  respect  of  the  akme.  A  call  waa  dae  at  that 
time,  and  oo  Mary  Todd  applying  i»  tiK  wakxaffa  of  the 
Company,  at'the  bankinf>howevforp^iMftt  of  adiii- 
dand,  Am  was  infbnMd  that  no  dividendt  vOald  foe  paid 
nntil  tfae  call  in  amair  waa  aatiifte&  Stui  dediuBd  to 
pay  the  oall,  alid  tht  diTUandtf  wwawiUdwId,.  nnd'Olir- 
>ied  from  time  to  tine'  to  li^r  cMit  in  tba  boolol  of  fthe 
Company,  asd  set  off  againat  iter  li^fity  ott  tho  cali 
dn.  mA  ether  oalla  aa  thoy  mi  .into  amar.  Mary 
Todd,  in  April,  100,  intermaiTied  iritb  John  fiMlor. 


tba  nst.^afisWrehiddetnntaBAd-Mrlhri. 
bntiheinftpo  *fiiM/^Eaa^^^ 
that  iUsfr  aa  I  ih*..^c^af  jtfae  jAanit. . 
oaU^mwnoahral  dlTMoadit/AflBMIi^i  d  ay  i 

Jo]MtfiadI«  ttmrir  bmM  »a^iii*i,«8r| 
nOat  payatttPdtfaafc  ihmMuAjihm  mi 

the  ahares,  or  hia  conseifttttfibefaifa  ittln^l 
OOBHMpy.i  Jiuimm  bmbwiftitaBiaiadsAri 
np'tfaaaflaUavftthefioiipifyj-vadwih*^ 
•Adt,  lB«8j  MaMw  ^aRvj  4b«&* 
ifcKladod  tbalna^bf  fohiufiaAwiitt  the : 
boMfee!  itt  napctt  of  tWe  Ammffit- 
m/dikiia  righ^nfLUfrv^ifiB^^^Tha^aBee : 
be  f^eiri  amasrtfap  VBlhisait^  of^.aotn 
Jbhn  Sfdlefe'  obbl  bSfe  ,qKt»tofwiiriten> 
separate.  ^iOb  >il^.a7tti  t'Apfl%: lt&.<a 
madeta  I  itrenar  Anf  iteei^  UO^mMa 
that;dn«Kota  •«ai«iibrb4n»iBBd*>Niilfe<^ 
withont'BB«iffio(tfrthi»ikciMaMlil  tba-i 
the  B&)^>twimi*«i  Ua-4eoUBar1 
John  Sadlaciiaad'toBi  thai  WW^-Nfo 
Mkriaa  Fainri>ldiffl»i«n*[htf ija^tgii^irfl 
^Tftfiloaip^owToandB.biiiha  i—JBtfa^iirt 
to  i«fM,i«otetll(iipdn^<«f  ■hIiak.Mtfa 
afamjirtaiidinriMKniifev^dciich  dhlMtl«^wl* 
iacttfaflib4Hi4«iApeBtb»^iiotiicad  ' 
original  iaqiHTys  ,Sn-'K^fUrii  af'Soi 
now  JBaSe^  finr  lh«  (Brsb  tlmav  te4hk  •■ 
nctaoas  of  di«|ieUteL(  W*«ode0-l 
mb.  Maryiahdbi?  nVHii  aiaaaiont-apiMt 
ts^  t^at^te  no*iei*foiA'4faHi&cU  ' 
'hlaaAidtdfc'aarthevtfswKmldi  Uwre  - 
■mtamA  arffioto/bMoahit  hMdvf'tlt*^^^ 
taolii  jwMM}b9"Xer  ^Skm.  ^sgla,  m  ht  tk$  vbMi 
nnidtibejmited^  !  S«6  •althouliiifaiaivlib.i 
tb«  i:Wc«'«f«Kaaii)w'i^Mt«^ 
rnlitaofiplHdittgrfvS&tetbUiemftiiKii' 

arot<78y  Hbottegind  V»itevaW^toMi-i 
paopoaadi  t»  ibei  yaoiaW)  uaalailoJ  ftav^l 
tdbutoBfs]  jK>t«fy%j  id  wiuft-fliuihwfc«v''fe('  ^ 
btttnC  ifiutii;  AriiffcatF'Minit,  wfir.'ate 
tfcirart  nnob  peraab  ^fiaoiadsdk'''  VbhrihifMU 
bein>ntir«nl>y«fae4M^ioB«t«rliMita>4pnrt^' 
bo  i*Aiiaed«l90>is[hotrini4*iiilbei^4lNr:b«lM 
ptebbvtii^iil]^;>«Himit  brWi  h«tf  n«r«v 
■tiib  Act  thalfrhiv  Uaotoirit  bn^MM,te|M. 
.This  hftxxff  nx'bmiiedi  'I  «tf8tie^iafal#f 
httL  ititk^^SalUsinMgilp  naiBnf^tdflr*^' 
tfee^flthaa  hb^miM'mii'^Jmak'.tefii^ 
ahar^.iinoaitalaBli  WBhmnA  l  iUA  * 
deedlof  tnnleV'exdetatad  Ur  ftik  fiUer 
Todd,'!fa  laSS,  iii<f  '4efiTn«a:fe9  M  NnMt 
OoihpJui;yV  ^  "^MdnrilrW' '  Sl'iraBp  w 
^r«Sbrl.«f  titia  and  icUukaJlai-ttflW  <ihartr"  . 
Company  recognised  her  title,  tfthWttb' twy'J 
havH'nrjeetoiStbfl'tnm^iV  on  IhaMtMd^thttlMj 

a  call  unpaid.    (See  dflol^nl'ne^)- 
4indeBdai»  iMf  AufaHohhm  «f  4We\\flB  M 
refuse  to  pay  the  diridendo  until  the  call  thwaw 
paid  ;  tKen^.^ecbg^aiBgfher  tM</:  brtrlUf 
tl^eyrittara  hermtan  5ntam  **im  te^ha  jMpi 
offi<to,  «Mdith^tuiryitii^  pniMi<F^*»^ 
orwlit  i»tho  beofc  teptbyihaX>aipMrrf'«5J" 
midaiinodtdinfcBdai'  '^.!the««-aets 
apBBltydyitma<aBBfrfli'  Fni<wMhaii't4fa»w^*" 
a  ik^imit  ifetbiy^abiddi  Ml'^B  ^ 
ontori/^wlwliMftMtDriiir^^bdd^i^  I^^M^ 
HaUo'ta.tlwcyii-  ShortlV  bi4ta*OBtibcr,  »»> 
dttlonia-riiaie  ww  aUottad  to  an*  «r*t  ihiiM 
at  chMtfi»       il«  att^  *r  amjri**  M*^" 
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CKHB  JCBIBIX. 


i  wi)iMitaii 
I  ■mil  ■iliiliiiiiail  ihwi, 
■arfSbM.  81m 
lltolSL  IMtr 

 jikw^lOiili  tU» 

a  kortik*  tfat'iiHiliMii  abm,  Uadta* 

r  Mi  li^     lh>  <itmp«ijL  ■mJiBHuI 

 Hfim  af  faff  tHit  «i  i^mmi  I 

tfaifcfc  fiiifci  li  Mr.fcto  is  te-Uit, 

■ii>^nMBti~*^Bnn«raCtfa»dMsfaiDD  wUA 
«M  %  «  ttM  m      naiB  af  tin  flstii 

 Ill        1fc>ii%iiiil  W  Mw 

:  if  mUnqam  fm  Mm     iAyt«rir  Jte  t. 

.  If  «ln  Mm  li  agwMl 

'M^m%9  XMHUi  t*  a  yrMllii  rt^ahnj 
■  ilmlfiaitlMilrn— rflhwiWiila. 
r  M^  Ae  .Mirt.dMk  Cawfiiii 

i«0^  Ob      k  to  MM  Mtadj^ 
tjrfwMiiNlwlgM— iahfa  toeDolriM. 

iM  fU^aBm  iaakm  him  wmt% 


iKMd-toiiMipi         ah «Hd.riMt  Urn 


j,mmmmtit 

L>R m  mini  [■■iiiiii  b« 4te  iiMfiiiiii 
»4m  aMry.JlMrfy  (Iftifaa,  a  8M) 
kAilMnm  Tmmoaii.  fcrUda tfaa  tmEn  of 
klfa  Aiwhofaraholl  hnepmii  fa  calk  <l», 

>IMi^bi.tlK»gh««Kkttlb1)«  BofrHd,  My 
<kMii'^«*l'  MElrad^  to 
jgrf  tt  f  aii>  Am  by  tfca  ^wwiiMi  ia  tif 
-■nntei,  Md  link  hR<  ko- 

^.  BfWwn  J  tiiu^  thai  tha  taMBoUan 
rjy^k  hiaalirait  aa  iiffaalnl  by  mirta^)  Omt 
fjm  pv&thft  tenf  flCaAf^  nuidavttbe  knyraaian 
k  vtna  by  ,ao^  av^Maift  fnvM*  af  the  dc- 
iMterk  ItvaaaaMt  at  oattclitiaaalpanniicnt 
prt.  EiBdinte  akfe  aaslil  aofc  laaam  tte  £- 


>  '^'nifcaMititx  nJatni  1  thii  iM.  Tbo iasti 
noBiaftiftMclniliastMBliktheliak^  libara- 
bn  IB  iiani«ct«C  this  new  ihin^t  W.  F. 

"^MdJiBih^lMndi^  tlM  dMMW  (tf  the 


Y.  G.--aiMa3'aiId»  bdlMe  fan  mai^ 
^  iBttoM  adaad^  utenby  aba  eoiiliaaiiiti  to  wmy 
fa  perfk%^  ytegk  fat  jtfattMe  af  Ht. 


■■«]Naiilba!lfatv  .ETWqtaaitiaa)  i%ivhe- 


'Sifa!**  y ''B^*^^  »i%  nag  iii  iiiitly  dtatiihcB 


Myfrtamfrii 


ria^fak  thei^hit 


^^«fa%  dMfadlia  fa*fa  Mm  atate  of  itblmn 
JJ*^  teiM^fa  Mda:iB  wiwk  tti^Sai- 
2!!"*»>fatad«  yiCltfaialk^  that,  i*atriatteo- 
Bt% «Mift» MB—  faidd  batfaKOHMU;  Bail 
ll"iilMfaBTOaJ»fa  liatililji  iHialitfaH  19011 


^  Ifals  «■  tJwaaaliM  itf  tba  kvfcairi  alaM,  n 
itia*  ia  amal  spaa  lu%  lanfaat  ml  fatt  aaaw  m 

Ofefa^  «^  X  «m  latsl  tofa  Kartff  to  nvlav 
■irtifiaBtn,  aaftt  aa  idatta  *»  fa  ahina  of  Mn.  Sad- 
lai'i  aama  fraaa  fa  Uat,  with  iUmtsr  ta  fa  dUd 
■■■■tM  to  aim  toA  Doliaa'^aB  Hr.  Satttr  as  Aa 
w^beadTiaaL 


TICE-CHAirOEIXOR  WIGRAITS  COURT, 

fliaiMBi  ■iCoodE.-.JWbTawrfa. 
ji^NBLTiuH  ■/NnMncnoB  omppingt 

•k  a  Ship. /or  am  Ti^mwtim  nttraSming  a  (^Mtwaar, 

bAo  aetti  aa  MiuUr<^tJ!«Sliip,Jr(m*^img 
amc  Statritjt  fir  th*  VaJm  iff  tStPlauOi^  Sham, 
the  BiU  mlaa  frqpng  an  Axamt  of  tieProJU$  ^ 
«  former  VtgoMfi^  t^tuedt  >^  ^^P^"^  <Ml 
tke  laJtin^  cf  tu.  AeamUt  luu  w  no  vaif  cpnmtcUd 
witk  lie  amBuf  the  Su»i  mwl^,  t£at  ftb  !>»• 
ftmdant,  tAt,  MatUr,  ^mieti,  t^om.  Oa^  a^  Jktemlita 
^ taSing  uith  ker^  an^  t^ttfy,  that  no  BeUtfteaa 
priced offamM  the. other  d  fwmr^i^ hadi»mmad$ 
D^mdamtetotheBUL   ,  . 

Tbn  ma  a  mMim  bvfa  l  ifiBiaBlii  to  ^fanlva  aa 
MMfeB  aMtraiafa  tha  aaflb^  <rf  faihiy  4  Ib^nr . 
Tbr  umnatJM  bad  bavi  MBtbd  wMita  oafaMfa 

JaHMzy  ^  at  fa  rii  il  of  fa  pfaiatUK  Wmk 

awl  UkW  CMlettL  fa  aagfaieMd  mnmm  of  twdto 
■ixty-dniA  faaaa  k.  fa  TMad»  agaioat  Coafc,  fa 
martar,  who  ownad  tw««t7*lb«vab3^lb«ttk  afaaaaa; 
Woodi,  who  owaed  twelra  itxty-foinih  fana;  aad 
SiddvU^wbaarwnedatxtseartxte-iowthfaiaa  in  fa 
TBwd,  ThadafaadaataaotbwnBgpBthitbairaaBwar 
to  fa  pbuntiaV  bni,  the  Comt  nantcd  an  order  to  rtqr 
tha  wuimg  of  tbo  ahlp  nn^  aneh  aiuwerliad  beat  pv 
in,  the  defeadanfa  beine  at  liberty  to  mova  to  duauTa 
tha  InJniKtHin,  on  givhig  oAe  enar  notiBe.  the 
aiMnrer  wa«  oot  p«t  in  befove  fa  9th  rebraary,  whoa 
aoefa  notico  Was  ^ivao.  Tha  caee  node  by  the  bUl'waa 
tblfl :— In  1839  the  prainti^  Frank  and  Michael  Cna> 
Idli,  wen  fa  rnfateied  owoen  of  twalte  nxl^-fbttrth 
farea  of  fa  AlUcator,  Michael  haying  eight  lixtv- 
flmrtba^  aad  Bndtt  fiwr  rixly^onrfa  of  im.  Tu 
etlnr  original  omien  ima  fa  defendant  Cook,  who 
h^  rixteen  Kx^-ftnrtha  ;^  Woods,  wbo  held  twdve 
rixty-foaxfa ;  two  gantlemeB '  named  WUlini>  ivlto 
held  e%|;ht  sixtytfbttrfat  attd  Siddall,  Who  held  the 
muainuig  dxteMi  rikt^fsnrCh  sbarca.  In  IBU  the 
WilUme  tmnArred  tb&t  Omna  to  the  defiradant  Otok, 
who  thereby  beeaifte  owner  oftwenty-^ear  Bixty-fmurthi^ 
and  Siddell  had  antercd  laM  <nl  arrangement  with  one 
Pattrr  for  fa<  tmnaOer  of  bla  fares.  In  Anne,  1841, 
tWAlHgetor,  which  \mA  bdere  been  employed  in  fa 
Turkey  trad^  was  sAit  out  nnder  fa  command  of 
Cook,  aa  taaater,  upon  a  voyage  to  Sinfjvpore,  with  a 
g«iM»l«ai9e.  The  bill  attqfsd  ibot  he  did  not  retara 
firoai  thia  loraii*  ktiU-lMS  j  that  on  fa  Slat  October, 
laU-CadtUwriMenfa^aintUboBe  lettoBoalyjiB 
faa  atatad  tbafc  fa  vaaMl  «a»  gcaeiaUy  admued, 
and'  fat  be  bad  beta  oQuad  a  buM  sum.  mr  hm,  and 
fat  fae  intnded  to  Mnplagpfaer  in  fa  China  trada^  if 
iMwalde  ^  that  at  thia  tkua  Siddell  atas  fa  nanaging 
owBsr ;  that  ha  wrote  aavaral  lattom  to  Woods,  the  co- 
owner,  who  only  coMBwiafawtad  to  tli»  p>ainti&  fa 
eoBEtents  (tf'  one  awh  ktte^  dated.  Septunber,  1044 ; 
fat  Oook  wnatfr  eemal  letlcn  to  Siddoll,  seme  of  wluch 
•nfy  ha  cotoaniBieatedto  £VMik  GastalU;  that  in  An- 
gDst,.1848,  addell  M|a«BBntad  Iflmself  aagrcAily  diaoi- 
tfa&d  with  Caok,  and  'fanfabod  fa  alaintifis  with 
kttoi^niliitii  iwumtairt  in'thB  bin;  that  mtl- 
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th«r  duriag  bk  tbvmc^b  nor  rfnee  hU  retcra,  faad4he» 
defendant  Cook  fiuSBiflhed  the.]^inti£^  or  eitlvr  «6 
them,  wiUi  wy  aecouat»nlatiflK.to  the  «inpIo)wentt  of 
tiie  venel,  or  ns  eamingti ;  tbtt  Qiey  w«Ee  not  iii£>niMd 
of  any  account  beins  rendered  to-  the  oth/gr  co-cvwnera; 
that  the  only  som  tney  had  receired.  tras  ]87/>  10^..  in 
May,  1848,  being  a  part  of  a  som  of  GiSL  which  had 
been  sent  over  as  part  of  the  ship's  earnings.  The  bill 
averred,  and  the  affidavits  stated,  that  the  earnings  had 
been  very  owsiderabie ;  and  it  was  alleged  that  all  the 
profits  had  been  received  by  the  deiendant  Cook.  The 
answer  denied  that  Acoounts  had  not  been  rendered, 
and  stated  that  Accounts  had  been  mndered*  down  to  a 
certain  period,  to  Siddi^,  imd  that  unbaeqaent  aoetrants 
had  not  beep  leqiured.  It  alleged  that  a  baknoef 
in  fiKt,  due  to  Cook,  the  master;  and  that  all  the  other 
owners,  bcdcg  the  majority,  except  the  ttfo  pl^tifl^ 
were  satisfied,  and  were  anxious  to  wnd  out  the  ^ip 
upon  another  voyage. The  motion  had  also  asked,  fof 
a  writ  of  ne  exeat  regno  against  the  defendant,  Caoki 
hut  this  had  been  nfuaed*  The  bill  prayed  that  aq 
account  might  be  i  taken,  under  tlw  direotioit  of  the 
Court,  of  aU  ear^iqgs  by  the  Alligwtor  slqce  ahe  seifted 
in  1841,  and  of  all  money  zeceiv^d,  9r  which,  withopi  his 
wilfol  de&ult  or  negleet,  might  have  been  necured,  1^ 
the  defendwt  Cook,  aqd  of  aU,«uii)s  properly  expeoded 
for  or  on  aeccuntiof  the  x«9wl ;  -and,  that  t£e,cl«er  nek 

rftti  might  be  aacertaiBffd,  lh.«t  «n  aceeunH.  might 
tobn  «£.t^;mmMfl fwi^^  h^,.Cp«k;fpc4cr«n.ilO' 
conniofth&npi^,  ah^of  itheigAiAsjipdrnR^BaMlt  hf 
such  vessel ;  and  that  the  defenoani^CAfkti WjjUkQAMtr 
ner,  miglit  be  ordeicd  to  iVf^^^f^l^riwfikr^WH 
of  such  jirofits  tfl^.thq  pl^inti^  th'ey  offering  to  make 
all  just  allowana«8{,tthati.tliiE(de£aodant  Ceok  viigiit  )m 
yeatraincd  by  a  writ  of  ne  exeat  regno  from  going  out  flf 
tiie  kingdom  until  he  bhouldihava  made  satisfaction  iA 
the  plaintiH's  in  the  matters  aforesaid ;  tliat  Cook  niiglut 
be  restrained  by  Ihc  onlcr  and  injuiiL'tion  of  tlie.  Court 
from  sailiiif;  tlie  vcsji,'!  ctiilc'd  tUe  Alligator,  or  causing 
or  iirot'UiiiiK  liei'  to  Siiil,  t'nuu  tlie  p^i  t  uf  London,  witlit- 
out  the  plaiatitTs'  cpnsent,  or  unlcsa  u[ioi)  tUe  U-nm  9f 

B1Wmtjf.iflA\i^ijpmnim]^iM>,r»lufi.qf  their 
ftJ,an(U%iAft^(iT^*p4i-„  awdiyjpLitf^flesfBDs, 
.    J^^^tmsfio-  to  tlte  Mi^^^rt^w/wdh 

IR^Mk  0r  "il       /!;■•!'  ■_     :  -nri'it  -trF  i  ■ Mi  ill  ' 

Wifoi  and  iTbW.  ifior  l  thai  [iBoUon>  eo/disaor^the.^ 
innoti<ni.+T^lito  pIUntifis'vilekne^>  ia^  iiM  ilsi  eqtiiiyi  J>at 
in  the  Canotpdf  AdBfciiBUjs  whcre^.a  propei^  ibwf  ^ 
be  aUc  to  'abtaimaeonaity :  forithejiri  intereiti  iDiitha.di&p. 
Jbeaaae,  sf  Mb^  t»oifQlagaik)Bt  Coekiail*niBi;ibii&ihere 
^  BO  «vfaMicftio{4Dyixat«iHwa  to  commit  >fraikdu!  Uumi 

tion.-^Th*' fiouvb  RriUj either  dontinne i t£e iottieD,r lot  wo 
anodify  it!  eta' to  enHnre  dscnrity  £Difith»>rvriBei|»£ithb 
plaintiff^  intereiti'  THiri  is  aiot^ithb  relief  fwhtsh  tiie 
Admiralty inrill  gitoii  TlrielCoMrtihaBaoneutnnt.jkri^ 
diction  WI&  ihk  ^ieiizt  off  Adn;indli|i  fbn  tiMi:  protebtioa 
«f  part  ownertdf  dtnnyand  jti»4btain  qeo^ty  ifbniheir 
ehfirea.  l^e  rale.di  nw'is,'>lihab>lbdfliBjorityy'in  not- 
lu^  of  the  inrttotmifaijB  of 'aiship-rma^SftadjMr.sbroad 
wuBBt  the  oonarat  o^  dad  twiwenfl  aayicaniniintiin 
mtb,  ihe  lemainin^-peirte'AqrilBrKi- 'T'bo<C*Brt 
valty  can  Mqnire  teeurity  to  givtnior<  twice/the  valde 
of  the  sharesfof  ^the  port  owhers^^to  setfuiieiihfe  ike  lieixim 
of  the  ship,  4nd  nothimg-inore  tbaa>that..v  TJn  foUm  af 
the  bond  is  giveaiin  the  Appendix  to  Abbott  on  .Sbipr 
piiu^,  and  prores  Chis  to  be  tne  rase.  Tf  thaidel^ndants 
make  use  of  the  diip,  it  is  stbeaitted  tfaatit^ipltfintiffi 
are  entiUed  to  have  the  mhie'af  thwT' dhares  paM  to 
them,  to  hare  their  shares  ascertained,  -  and  to  hate 
Bpcnrity  in  the  meantime  to  abide'  the  resnlL.  The 
Court  of  Admiralty  has  onl^  a  ooacumnt  juriddio- 
tlon,  but  equity  has  a  pnmary  jurisdiction.  At 
all  events,  there  should  be  a  reference  to  the  Master 
to  approve  of  a  secnrity,  or  the  plain ti£Bi  are  ehtUlad 


te  han  paHlUon-vfi  ti»'sUiy>itli>iwBh«  af  mm 

«tber'eBt•te.■-:i^Si^:  JaMM--H^fiti^nFi,<U<  hmd 
doubt -of  my  jorisdiotian  iasi  t«!ttteoteeQait^i  ^ 
quUe  dear  that  it  'is  aicaec  for  aa  bokudI.]  5M 
8  &  4  Viet.  0. 65,  enlAges  tike  extMAnif  Abnmmtf 
the  Court  «£  Admteltyv  and  gms/it  f«nr  ia  U 
cide  as  to  questi*Da  at  title  im.  «»Mniai  «f  itip 
The  jariadietiota'of  that  Oenii  aaineSafl^  teihi 
it  does  not:  confer  fuU, .  AiiV'Jnd^inffibiat  piila 
tion,  but  meilaly  securea  .tiH  ntoki  «f  ^  im0 
Another  diffionlty  in  the  Adnirtali^<CdMiiritb>-il 
diflBenUent  owners  Is  bound  fo.pa/hli  dntfeof  thii 
pain  and  tfae  outfit  •of  iha'veael." 'Rme  lii^  i 
anunut.  toi  n- oouidtfablB  aim.  ^Vkt  MMrfl 
Court  to  cbiq>ali«ni  icooaifcT  teMiwnh'iiifl 
jtujtsdiotion,  as  'andlhry  to  U,  nandT,  -the  r'- 
nstnuBug     sailing  of  tbe-iTassdii  . 

FFiiwd^  'in  nply>->^Tb»  soletqiiestion  ii^ 
there  ia  hteB-aa  equitaUe-jnttisdistion  to] 
sailing  of  the  vessel.   The  Oout)  having  ib' 
dtelion  attaobfidj  to  onei  matten  in  the  mit,  wiilr 
neeeasarily  decide'  another  hstmtoi      mm  poti 
In  tbe  esae  of  item  v.  Onndeti,  (2  Hare, 
the  partiM-Mng  aWig^itoionte  to  the  Coiui, 
re&Mnoe.to:a  certain  seoeritv^Bhich  bad  iKendep 
sited  with  hfiVrm.  innd  -rfhinhl -f hfiy  dsined  toj 
delivered  npitO|tieeaa,iihd  'Ct]inb'Sud  ihst  iti 
take     ifa6BieocMi7>  aceouUta^ifaai  it  wSsii' 
**thia'needrttyi  tifi<omhig  laioi«{utylwr 
ntit  imirsMsrily  citr^wttfa  litiihiiirigftbftd^ 
idain  imtoite,.tikdt  tteiCinnri^1rlUridef«ri 
uaallnnatitn  aMuictted^iritiiteMdi  dtne^ull 
the  1^  «M'  so  «*entiany  oantaacted-^itk  At 
abke  mattaiB  as  .that  "the  two'jaiaDao4i!be'H]ttstta.>fl 
Court  wiliy  aa  iabcyUryi^D*  ite  own  jiiriadietiaii;^ 
with  iha.kmlltnuttefS'ibefomitib    In  the 
JJ^t*n^  ir^M^GolmMa/.^jB^ri\  m)  the  jnriiJ^ 
tisaiiof  .the  .Geknti  <tfi;  Admi«a%'rwie'  obje'-:nl  u 
•barlbtitha  «MCfeadfaed  M.a^uitarTand  Lordl^ 
«il1iy'<intwi&rdd'n^m.Che.igniudd,'-t]iat  theOBvA 
Aldi]»ina^iCDnUTMt;>'a»[aDnlr«iiientlv.  dirdcilr,*! 
aflPebtMlHr.  '«rithia.Oou»tl  coiddi^  *fkom]>A  the 
antatotda  idlithal  4iasintasesfnifar  tlw  iiiSk,vA^ 
lifeta^ylinnBtidatiott-cMd  ddtenninatiDD  of^' 

ofii  the  I  ipAtiiefi^' I  iThbsd-CMed  dftiilol  ^t'*^ 
Uklt««f  ifte  aetPulitJofc*  iwl  1 1  wndir  d 
4tt«  G>urti>te  .d«d  ■dth-.^SfAdUwililltke 
aacoitntsiw<^lid'hatr«  aiitherfBidnncr'leBEtol 
^hiethnrltheftdiip.  sail^«r44mMod  at  home. 
^Qiniri  fBarmm  of  |itki«ijnbctun>onld  really  a* 
4(lc«iarrB«4rl»adl(tfi««itywi  gEbe'itliewingsntliana 
IweNinrifexiied' OdoOnm^lit^Uir^ 

S8fi);  >i)a«».i!T.Vi^ft)fftiiM>fiiBdj m)r^^ 

ai8)iiSeqtent  Sheet's  ,8th^eddaf>Ahb0tt9Bi6bin 

pwlOi^i!  ■wjii-'i  1  I'll     ,;t  .il^il-iiili  i;  -J-^'  '■ 

<.Sii^JaisisWM9Ai^VjG^nalde,&dliattbaiitk 
4xt(art«-ja|iplic^Mn»ikttUp--HaiB<]p^^ 
am  oonadaiedKas  cbaauttundoMa  wpita»-a-^ 
vtUh  tiu  Contfi  t««tiitefUiaiMrh(dK'ifMfcl¥«i>^ 
t«>tfae  Court.  I{:tbeyi^to(ido4l)at,>lh«m 
other  paiitiaaap|i^to.diBB6lTe(thsnBjoa<itiw^^^ 
tlut  BtmirtUngini^  bam.-nDfrapaifyi**PP'^"r 
Gtert.MftisBstotry  the  enfcsiponiihaaHrib^iqM 
IQtronnd  that  th8i^plieantahawhrahsi£w'»" 
CMrtjand*he«ltJwTO)taiotiairAdiawlrad.  "{^L' 
TMdly  is  brought  tfuriQi^befUTOtt^  aadtbettW.*!*! 
improper  ooncvalmfiiitt/the  -Csnrt  iuma^ 
UameaUe  if  it  faasiifft  looked  oartfiiliy  ii^c^  J 
and  tfae  Court  heais  the  motioii-to 
with  it  aooordmgtathe merits;  hnddsBOtOoiKM 
if  anything  in  mis' we  which  ^  CbartwwUB  w  ■ 
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pnltilmlwui^roaBifvanbealiiinfti;  '^e1ketb«f 
IMrdn  do^oMOitOfttiiveb^V  Cook^  at  plwsAifc  Ift 

ife  iimMBin  rixtem>  daty-htUtim,  except  that  lie 
Ivudtacwtnet  im  equity,  vhkb  At'law  b  nn- 
iri&  «  pnon  vf' tbe  lumtf  af  Pftttc^; '  in  flwt, 
sQtitkd^ta'  the  Tep]^4e>'<'  1*hen  fau-  Imea  do 
Ihne  riuRs  y«t  n»d«  upon  the  r^lMcr,  and 
i  ldnil  tml  nhn  «s  the:owtier  of  thu  pro- 
Ib  18ft,  Cook  kad  not  stieh  an  «xtoiwive  ^n- 
ibt  im^ikoTt  bevas  at  tbattnne  the  owTMrof 
nl7><6s»aB.    .ia  1841,  ilie  skip  saUsd  «» 
and  itiDiBl  be  taken  ibat  she  amJtd  at  that 
A  lbe  camat.  of  the/pl^inttflfs.   Fibmi  Ifliflt 
itQnow  she  aerer  Toturaed  to  this  ooantey/bat 
tztahqpiii'ihB  Obiaese  ie«».  Cook ve*todt  as 
Ttbenteri»  iniH:<a»iMtftoiraeir^  and  naderiiU 
ibi*  bu  bcen.  ttedinc  ia  th«  itftymiii- 
Ibd^hoi  MttmtwDM^'aaHtitlia'MabilM 
6Nk  M  madv'lhigtf  fiMifiU  with  Uke^MOng  of 
^kttU  hwitaverBe«ooate(itothMav»r40av^ 
hilbKm;  tfaabhtfiribiMly  liMteditDthetHi 
'HrdUip'wiaboi|ifr[to'JBaUiQAdvr<tbe'  oemnatia 
■fk^  'baiei>  tbcKJflWj  fikd  tiMlr 

-kntaecotnl^  tvhiUi.U  dppoani'to^nifrthey 
1^' as  q^dixBt^okf  acid  «M  UU  prilvB^M 
sr  W  Ke(i»iiurii  from  «o«tdliv»  we-  ni^  w 
ohipr  taniij  until  hvslTaU|iT^B«n»ilyf^ 
■•hknlahitiBV  sbnn  of  tlib  cld^.  .^iM'accoaht 
Mw  'Sfi  iowtibstdtatlTidiKoiiatttttd  htm 
id«f/  tbvsattbi^  ^f  jtfae'riik).  -  tehihtiffk 
toQKoMi^lse'-Bacoubt  wfeat  -mait 
Mb  vat)  aat  cAiitaUs  titie^AaHut  «dilc& 
^tkfir  uttiOT'^inDtiotu'itHcf  iJrautfl  Ubve 
'  Ito(ft!i^t70§lbel^xta4<«egddligaliiafe€oidd; 
'  [wev^dMHeioCatAebkAtd,  od)Ei1aUiM« 
dtbsnk-^njT^mi  €wtti,>i>«>iip  aUiftfdiit^ 
t'Mtl&f.FtbeinxaaAiDi'.bat.'I'istrHltiid-'ihat 
4tfMbiwbMBmlatedTt«<tlii»f«aittitb^-«e<tlfie 
I  ta*otiy  QUD'lfattxtbe^rbm^w^lfiMd' ba 
i^)  dibt-itfaari^BeBtiaite;  tocbiM  v^taiiw- 
^li^ileiif lof  4^  Gurti'irUhilN^BT6  <tW'tt^ 
"pp  ] '  >buti>  i'tisccbedd  Che'  qocettcin  attt  aib^ 
hnabmdectedobhbJito  sAite  JOfl^bft 
•Midiugiihissi^eitiiMi  bf'kceOntid^  it  Mt- 
ianitjmwmkmtheiJikm  «Uthtiiffe)«i«'i«r>-aM 
Ai4d  teabwrtlke-iflalMkir  of'tiiei'tfa^^T  thto 
'  tMated,aiia>tb«iitin@p1o  inntiilMitfita; 

tUUd.HofiiiiU^  abo#t>\tbfr:ae6ofnt^''tbiitvb«d 
*Ued'4bKfint<ibatlEteki4M.i^oUt  ODpHmtif 
tlHd%>in'^^hKb\«be<^pilalbtiffa  'ttavsiwjkl  ih^ 

sfitekrvb  %U>Ut.^  dO'lhAdiiHipkopcriy^^tfaa^ 
'  fi»  fiftita.-iibitkirer.tidiwttiv  tbi^  nuiMwr  ^ 
»<mgiD^lti]^£kebI«filthe':'paTt3es^:'thi''C(nM!6f 
l^^a  »  juriediction,  and  I  believe  a  [v-tiy  e^ 
ITBbfisfibti^itb.pHvvkft^iM' party  fiwtal.so'bn- 
'-.Htatbi^m^b^ibe-^ikroeiisr'  «£  ulpt^rJ  f '  ltds 
"kroyrapt  ihisfGoDilinaB'a  -ooiiaiiritmt'jutb* 
'-l9'o*BBUeiihg!liie  ttudrtieD;  itnis  feattedMfy 
*  tbHaaeiaepUhg  tM^r^I'fdtee -Ofct^  >r«tfor£ 
i^j^^^^i^BcaasB,  ifitbb^oott'baaceBiJaniPirtjti- 
y'%^it<3iothWwnr.iiife'isxiipteiitot)Mtni'^tf'tbB 
S^to  ciwidnnwfaitbfB  tte  <gcmrtof  Admkritfr 
Ef^?*^  ib  #ifes["-<XF 

rjWMictiteii  n^ofyivdnenmiii^  «9»  itiBhiiiDgi  o*  it 
jn^eiirt  ■Ultsppl^' iU^rooeMio 
^■■nttbigiiketOMVt  of!  AinaioUy  vouM  do^  and 
rU*?"^  'Ili'bew*w*v.tlhi»€owt-is  t(>tako.iatb 
7J*uu  bsifisieni  nliaf  which  the  Oouii  of  Ad- 
^IjvRniifMdfis  on  thafe  aecoan*  toientertain  j«ria- 
^thttiiitt,(,6  4baiifaic  priBciple-4io»  thstr  this 


COfi^bnemiftramAt  tdritdlMo»;i^lt^  wt^nld  only 
title  U  to  do  the  idMitieal  ai6|r'  ^vMuH  the  Court  <ff  Ad- 
tiiitttty  »igbt'!tself  db,  hutth&t  tfeis  Cottrtof  Admiroltj'' 
does  not  do  moogb,  and  tiiat  the  plaiMtfli  have  aright 
to  aak  this  Covvt  to  do  met*  tbAi  tbe  Gbfnt  of  AdmU 
rilty  frill  do.  The  iMoffieleflt  i«H&f  whieb  the  Comi' 
of  Admiirdty  gives  bu  been  pitimed  upon  this  Court; 
hai  not  a  ain^  oue  hasbeflt  pfodneed,  nor  has  any  ai^ 
gnmenl  been  addneed,  to  shew  the  existence  of  any 
eqai^  to  greetor  relief,  or  the  po<wer  tS  ihin  Court  ttf 
do  moM  than  the  Court  of  Admiralty  will  do.  It  Id 
quite  dear,  thAt;  in  the  case  of  Mafy  t.  GhXfdeon,  Lord 
Eldon  did  notbirar -metre  than  giVfe'  the  parties  the  same 
relief 'wbioh  the  Conrt  of  Admitdfy  would  haTBgivMi, 
h«t  be  entertained  jialsdictioD,  becBQee  the  Court  of 
Admiralty  was  defective  in  ihe  power  of  ascerti^nlng 
what  "the  Bhorea  of  the  parties  were.  In  the  preseat 
oao^  it  tn<Mt  be  taken,  tkerefbre,  that  the  parties  conM 
bete  to  ask  this  Ooart  to  do  tfaa^  «bd  ^nly  that,  wbldb 
tiieGooHof Adttfaiiltywoaldd^  OnUiatgrouadfth* 
ptdbtMs,  by  the  ftUM  of  tb«  blH;  and  throaghont  tbri 
whols  of  their  krgffitoetot,  iaiv  pMsM  M  in  insuperabla 
diftval^.  If  they  wete  to'g^to  4he  Counrt  of  Adnd-i 
ralty^  all  they  wotild  aek' would  bb  ftt  eonipel  those  pai" 
fefee  wbo  are  co-e^breliblders,  and  who,  against  theif 
will,  at«  about  to  takethebhip  away  iVofti  this  country] 
to  gi«re  seo«Hty'f<»  its  retam  Val  thlfblll  does  iwl 
procned'OB  the  graan'd,  ^at  all  (boSe  other  ^reholders^ 
who  make  up  a  idalority  hyaiddltrg'thiir  shares  to  thosa 
of  the'^cAhdatit'C&ok'y  riwiild  iLlM  «iTe  -security.  It 
dkjiesthafcall'thcte^  perMns  wtbra  thiy make  defend- 
ants^ ai^d  ^lebeMarily  'nrake  deftiidant^  iare  ahoat  to  in^ 
tcM^re  wtth  fb«iy  f'^MrtV;  attd'  conttar  In  the  view 
wbtoh  tbe^  tak^  ' against  Ci^k-,  Sut  H'  prays  no  relief 
be  UgfdMt  tbston'.'  FMyiHg^  r^Kef  i^idst  thHn,  ftii 
MittMMble'  that  tMfi  Cottk  WfaU ,  Wptm'  ndtlon  now. 
M4h«Hi»rln)^^'^V«anyifeli«f  as  agsMsCthisiu.  What 
tb«<}fMHiaaiiked  ««  d(&,  th^reforej  is  this-^e  tioittpd 
tlUott>to''^o  tbat<4rbi«(rJ  ^brdihg^  to  thfe  "ease  elivwil 
by  the  MlAiintlffis,  kh^m^h  tloi^  ^ppesi^  'iii  evidence,  btf 
is  IHJI-Wfed'todo;  'Itl  poiMof  fact,i  Coofc'di«l^Iafeea 
tb^Svhoh^  IttSe  bV  ^i^in^mt)  Ihe'  Is  ikot  dlioat  ttf  ea^ 
*1th^the'Sbip;  btafr'  ib'  oneiftltfoii^TftrtBy'WhO  cbnctir  lii 
^hUikft^  tbot^  tbb  Mtrp  got  abMaa,  ahd  in  sub-' 

mitting  to  the  terms  of  giving  eeenrity  if  he  is  takeA 
beftaa'a  Chart' ■wbiah'fasAifusUdfefiQfhvBtia  bioomp^fent 
to  ^vc^e  ialicf  ashedl '  tifaereMitfr,  the  pblaf 

laifle  haie  Aapie4  ttieincAae  c^hpcbUbe  Coait  eitber  to 
icAHfriitheiiOotbaiiftr'  im  ii4tiaotiotw«»f«o  mtraA 
<ikKlk4vom'taldingl«iwliy'-tlue2du|K'«r  aUoving  ^to  idl; 
until  b<>ba>^dime'tbak'«vUchiati«iifnbiiiB>-iwt  liablata 
dot'  'ThibiBJM|«nA^^|]M»chf«r%KKni^  Ihbvt  said  I 
'feel'mys^  bHindtta«»lndetil'C|hMtitaabi)^  beeoanft 
It  idquite^rieajtrtbat  wben  the-'bifirwaaifflsd  th^  was 
nM  its  'ob>etv  >  QJbist  b  ai  bill  lSeekmg>rrQlibf  utiaM 
Cbofejiandi  aaainst  hfasi  dleh^  on  the  greundon  nU^ 
«oUdaBt';'satf  tbdiifttsfiprbyed  aifmAbun  9^  Dotrelbf 
dodfined  to-tba  potetj'iliat^Wiafprtacd  sfaareholder^  ba 
eon  ihave  inoi  idgbtlta'tdt&-aw»f  the  diip  without  . s^ 
Jeorify,  ibtttj  tbat  heiis:  tt'lai^  deljte*  tbnthe  plaintiffi^ 
aadid^t  UDtilbe  bae(i«nderul  ab'ODcmiB&ne  oogMnot 
toibe^alloweii  to  ad  oufc  crfithe  ^lisdiotion  and  take  the 
oh^'attraywith  btnrji  -Thatt  leeme' to-  boi  the  wt^-im 
wbicA  tiM  bill  is  liTsnwd* '  'iLoT^'Ca|ttctahhaB,ia-tiieoaBS 
«f  WhiiKbrthiTJ  Om^tmi>m\ai*Bf-  iitat  he  was  veiy 
etrctilgly  juclintfd  'to'ffiut'  *he  injaootioia  on  aaotbet 

Ctaa^  batlielBaidf4iiatv^-h4n  puOes  oantc  upon  bu>- 
.it^  restrtbliiteotbcr'Atantdfdiqi;  an-act,  they  an 
botod  to  tellthe  Oota^  itbat  tihe  casiB  is  Upon  whieb 
tbcy^  rely ; '  and  that  wbm  they  briog  iiiRward  one  case 
pt^mincntly,  and  rcJy  iwon  a'giren  case,  the  Court 
wfll  not  aUew  them^  wbn  thby&il  in  that  case,  tA 
^ell  o«t  alrather,  and  say  they  tnigbt  probaUy  hava 
fnuoed  tbeir  case  more  faveuialuy,  so  as  to  shew  a  title 
to  neUef.   TlnU  was  a  mnch  more  iavoarable  cose  than 
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tUi*  EToyfti^  thew  iktd  a^t  h«w  bteMnalwl 

k  ottMnrisik  for  tiM  slaiatiffii  ■>«  tMng,  m  agaiait 
Coak  SKibuiTdLy,  aafiat  to  whiek,  aa  agaiaat  bin 
alone,  thejr  aie  bo^  cntitlad,  in  way  in  nduch  tlia 
1411  it  fiamai.  Umb  that  nMud,  thueCon,  awMn- 
ijtf  that  the  Coait  Jua  juxiacuetiw»  ii  U  iKnud  t»  dia- 

aanag  Ux  aaothw,  if'  they  cas  altar  th^  eaaa.  I 
antaumr  da  sat  nrnrn  to  «iT«  any  eMOwa^Bment  to 
tfcen,  by  Baying  ikattiwCwjihw  jwdadietioB  whfl« 
there  ia  na  otfier  pwat  t«  ba  niaed  than  whether  oaa 
part  o«iiar  jntaada^to  take  the  ahip  aiway^  he  aay ing  that 
Aadoaaaat.  1 4»intaaahaw^ thuCmuthaajanadia- 
tfaa^  w^tm  tlMM  la  aanething  to  draw  tha  qoeatiw 
into  thia  eouii.  I  do  nat  neaa  to  a&comn^  uw  idea 
flnt  iMih  an  injoaction  ea«ld  ha  oUainad  u  the  nay 
thiacaaaatandai  The  aniy  other  point  takea  thaooghr 
■at  the  aifUBMut  ma  «aa  that  caaooi  he.  aaataine^ 
anulr,  that  tha  Qouit  wo«ld.«BteiiaiB  jiriadiBtioa  ia 
tUiy  tJM  other  natter  hauig  amatterof  aocoMBt. 
ia  <MK  to  give  the  party  nlie^tjtat  ii,  ia  mrdec  thai 
tha  aeconafc  aught  he  talm— it  leefa  nacaawry  that  tfca 
ak^  ahoold  he  detainadp  tha  Coott  aiiglU  4o  .it.  Bat 
the  ii^aaetioa.  aad  the  aeeevnt  an  jMrfiMtly  diatiaet 
sad  aaeooaected.  Xhete&ie  the  u^janeUaa  must  he 
iNKdvad,  and  djeaolTcd.  with  aofti^  at  thMa  «aa  ae 
gnmadiovtt.  -  .   

COURT  OF  i^UBEirS  BENCH.— HmaTToor. 

BoosBT.e.  Datiiwoh. — Jan,  31. 
Tktre  M  Coffrigln  mstiit  damlx^  fmt  ikf  WoH» • 
Jbnimm-  ambiuhtii  km*  viltieMt  loafaf  Um  bmrt 

Jbt  m  Attim  /or  ta/ruiyny  <Ae  Ooj^frifiht  m  «a  Op«ti9, 
DtfewUmif  ta  ottUr  to  prm  a  prior  J^uMidtumy 
^rtd  sa  AKimw     Staimmt  l»  a  WitntM,  thitt 
X*  iod  aAW  t»^r^  .f«.4^t/aiig  «mm  Parti  nf 
Opera  h</«rt  tie  10*^  Jvm^  IWlx—ffdi  wadmutiiila. 


1%»  ^Mmamt       J^Umsa^  <^  kU  ieard.  before 

Ike  10lkJm$^m\ryf'mjmW 
AeOpmi<t»  Piano,  wmprwtedMtw 

ii  mo  £ndmee  that  the  Music  in  the  printed  Papera 

wat  tke  9atfe  as  that  of  the  Opera  in  Question. 

Caaa^Xhe  decUntUA  atjUed,  that  the  plaintiff  wee 

tiia  paopEietw  of  iha.icwfr^t  in  a  certain  book,  to 

wit»  ft  moaical .  eompoeiUoa  called  "  Fi-eadi  Tanal  ti 

doBO  ;  Soena  e  Duetto  nell'  Opera  La  Sounambula,  del 

U*.  BeUiui,"  and  four  other  musical  compositions, 

"  which  aaid  sevecal  liooks  had  been  &nd  wtiire,  and  each 

flf  them  had  been  aad  wa&  first  pni|te<l  and  published 

ia  that  put  of  the  Caited  Kingdom  of  jQreat  Bcitaia 

and  Ireland  called  England,  and  which  said  serezal 

hooka  had  been  aad  were,  and  each  of  them  had  haen 

and  was,  first  published  within  ;twenty-eight  yeara  last 

paat,  and  which  au4  aeveni  ct^ngbiiv  ^  Mph  aiid 

every  of  titnn,  wwe  robaiaUng  St,  toe  aeretal  times  of 

the  committing  hy  the  defendant  ef  the.griewices  here- 

inafler  mentieoed;  ^et  the  defondant.  well  knowing  the 

premises,  but  cofttriviag,        heTeiton>rft|  and  after  the 

paanncafihestat.fi  &  6  yict.e.4£>aa4wiUun  twelve 

criendar  months  next.bc£)re.the  oommencementof  this 

•ait,  to  wit,  on  &c.,  wrongfulW«ud  u^urIoualy,and 

adthout  the  consent  iawritmg  (U  the  plamtifl^  so  beine 

the  proprietor  of  tile  stud  eepyrighta,  and  each  and 

ero^  01  them,  did,  in  a  eertun  psixt  of  the  Biitiah  do- 

nunuw%  to  wit,  in  that  part  of  Gnat  Britun  called 

England,  print,  and  cause  to  be  printed,  for  sale,  divert^ 

te  wit,  20,000  copies  of  each  of  the  sfud  booksy  coa^axy 

to  the  form  of  the  statate  in  such  case  made  ud  pro-, 

Tided,**   The  declaratioafurlber  chained  the  defimoant 

with  idling  and  pabliahing,  and  expoung  to  jsala  aa4 


bit%>anAliraeiaihia'pMMBti«iftrBBb'ulULai 
atemtb  pnn£«  far  alaawIhieMsaUsCtbsil 
boa^  **Syiaa^  of  the  wai^^stitehg 


«snsM 


Simatlyl^uaAv&B.  PiaaiH«Magethsi  '  " 
gultv;  ueoodlf,  that  tha  ^aiatiffwasti 
taa  ol  tlM^aomgUa  of  and  ia  tha  aad  bsab ; 
thiA  tbftoaavitaltta  iathe  aaid  bo*bs«mehi 
iaataanwTMidfoBm&a.;  fintUy^thaklbsMl 
in  tha  arid  fiat  <»aat  maiitinaad  ws*  nstfast  i 
oa|mUishadia£a^airi.  OnthatrbLbrfM] 
theJBifttteatW^^Ditar^T^ln 
plabstiffpcovabtopaMiietMrihiaiBthtfesnz. 
aamiaa  fdeoe^  bargiiMg'iaaaidsiMa.aatifiali 
aaentiy  ia  tiie  «MirfMMrr,iBMEBaaBarfi 
af  Mat.  6  ft  6  1bkr«.«V  wUah  sMei  thi ' 
tetpafaUcatian  ta  ba  tk  Mtk  Jaaa^  18H.- 
thattha  Boaiaof  tha-masaUaBanamka 
poaaibr  BaUlirik  taltdba^^aad  that^ 
tfaa  AMOk  fiff  wablantiaa  ia€reatBia^i 
bad  baCaaMipaedtotbe^aiatiff.  Rsr  tfat  < 
arUiPfii  waa  bsnh  Ih  tba  paapoaa'cf 
bMi  .beeavabUshadabaaai  befaaa  tkaUttJi 
a  ■aitnewt  wbai w«a»  pesaiatoa  at^tba 
ai  lUa%  atatW  thai  ha  badbeMd  lbai 
•pen  I^  SUBnawhnk  ajajted  tbDwialiarii*] 
pema who  bad  tfaa  Mae  hateAH^'i  ' 
aaaptayad  aanaetlyf  tbafctfaacafteifr 
W  tba.|irfwasiw  w«m  nofc  matmMtfi 
fafe  aasmr  to  a  ^omtkm  whkha^ 
b*  bad  asca  <pralted  et^lea  ol:  na  awial  ] 
ipMatieaagttaAfig  sale  at  A*  riMp  oCI 
a  pnator  aad  pabUabor  af  nttsiB  at  UIW^J 
tbKt  he  bad  aeea^opiaa  af  aona  ^part,;  aal  fi 
of  the  naaia  of  tha  atiera  aOamk  fm  sils  atl 
beien\tbat  taw.  Bioosdi  waa-facoai^ 
called.  It. w«lo«<^  fee  tfei  pbiatiMa* 
daaeeflrM  nwdaafcwiMe,  hsraaaa  it  aat 
tha-oeoteataaf  written  dacatnaala. 
ma  of  opiaiaa  that.  tba  erMhaiei  aa> 
Tb»  Sana  wiiaais  Btatod,  tbat»  befcaa  tb» 
1831*  bfrbad  beard  the  aiia  ia- 
sflciMytem  pnated  wirthi '  'Xlie' 
tba  af  paanuwe/af  being  pnated 
sagnmd  abtaad,  ar  by  a  foatigaeft  it 
jaM  fee  tha  dafendaat,  that  tbrpTaiaiH  ■* 
of  tha  eanndghfc>  of  a  marfaal  pfiaM  aaafx' 
foreign  comMar,  aad  pwtiiaiad  akoajbst 
ofaotiiau  TbeleaaMdjadgamsmdIsaTCto 
ieiulaDtta  aater  a  verdiei  <an  tba  ianaaAaai 
aaoondand  third  pfeM»  and  diretfadttha  jmf 
da&adaatbai  olfarad  ni><a«idenee»:«bkb:ei«kt 
snbauttad  te  thm,  to  caiae  a  nesaaBaUi 
that  the  masiaal  pieeea  in  qasatlsa  w«a 
fiue  the  10th  Jane,  mi;  aadaveidielaat 
glvea  finr  the  plabd«ff,  daaiagsa  1»  M  tbe 
HiohaehaasT«nu,(Neir.A),  ,  , 

;fiKM^fiwit.;<obtayMd*  rale  nist  aoaorifalVf < 
GImB,  v.  Pmri^M  Uaa.  ill  Stt'r  w| 
<arAra  new  trial,' oa.  the  gwMaiafttaii^MHwi 

dance. 

Ia  Triaity  Twia,  lB«&*v 
BfU»yS^y  BoviUi  md.  Hemdiat  tkawti 

Fifst^  the  foaeiga  coatposer  (tf  a  wsik^fiiat  f\ 
Eaglaadiaaay  have,  and  by  the  law 
caparigbt  ia  it..  Tbo'priMialBseawbM 
feuaded  an  laid  dowa  ia  J^sr  ». 
2303)  aad  Domaldmn  v.iBmtm  {1*4  ^^ 
12fi>.  Aa  alien  Mead  aa^etgoy-nwye 
patwerty  iBthi8nco«ati7,«tt<pt  tad  elifck,  aaa  I 

nathiog  in  atat.&& fi  Vict.  e. 4fivte  ^'"H*^.",?. 
right.  (B«ial^j^J?m*»,l»Sim.a^i'^''- 
T..SdaiV^l  Y«a.  &C.S86).  fa  Ok^tU  r. 


May  M,  haftaa  BMmm,  Cebi  M»<  mlV^^ 
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CI«g<tta«iMM^t«M^  nil  MUUIivv'mMk 

f  tb«llfki&Il(idk'fc'nv«na  4'Gto. «, «  IMt 

niiiiH  AitwaliM  aruRKLt4>»«titM>r<)f  4 
iTIiii  iliiWiriitiii  ■wigiiii  «0'tlw^t>&r- 

~<1hil:i4UB«y'«lM|riUr'  4  ■riot'  m^Um^ 
xVl  Wfct^[«l(M.-4p  eil».iMi£-ii^  ir>«r 
It  aMBjwiiiHMe  itiiiMfao»iti)>{mr 

■  ■MeMfortlM  Uii«<litti*«M'tli«'p«Mi«l^ 

Mi  aUEiln  '»H^-«be<4i)tn(itfm»i*4tifl»i 
I69)r  ^Jt;  itoiiliit,  rrftwwA  to  in 


ftHrii  JMtf*  myfd  <|i'&^'S46y  >0>to; 

^jut  wfct  M  hnfKiHlMUty-M  )MtNhi«e  •fliMH.1 

MptftMb^oMd  to*  floHt  i)cM«ldii9  liM  Mth^ 
>ctir  10  BpaA:ba«tk«ki  -^iMo^  shews 
nle  was  conricl«Tit  fsatvAhXei  ■  The-iiMCTtpititnt 

u  kid'bitihtfiMjr  cbroiJlaCsd.}  the  fcMtetits 
PwpectoB  would  not  be  in  iflsue.  \Colen^^  3. 
J««  Ktioa  for  libel,  id  ordtt'' fo  -ptOTi  aa«aj^,  i^ri- 
iRy™'1*^«»*ht*^ptwof  'H  bftTe'be«b  Mn  in 
J"**-)  parth«F4  sc^or^feig;  W-  the  «bfectii[>ns  de- 
gy ■ywiAcrtf  the  9taiate,'th»<ddMKflt-vM 

2r2J!^*'T<^^«*^  *^        priorto^  10th 
mi ^* pttdottlM'^DMiMr  wd'by  » pBiitottlflT 


Ifliei 


fsM-tft  omwmltw-.'it  ntuptferttoyttf  hystattito.  (Lorft 
Abtnger,'C4  B;^  4n  Out/^wfT  t.  Pwthpt  *  f *  C;.  4B5, 
■lnieJ>Wifti(r  n»Bt  fliiHP;th«t- a  foreigner,  T>erf- 
deirt  tf)iodd,oan  ha¥ea  iMpyri^ifii  afbooli^bltdwd  bi 
Bngtu^d'.' '  Bnt  Ao  'Statutes  vusUda  lb  ■oopyTigM  were 
lihased  for  ^e  ineerttngenieirt  >M  Bri^  aathpn,  and  * 
forefnierlMH  >n6  wppiAt.  f  MOir' V.  Tlu'lp^,  4  Bnfr. 
t8<le.t8f»,«n^.  triniftiff^  dHe<ri>H  MknsfieM,  fai 
feaMifhir.9h^JiBwn.'im,Wf»y.}  ThsrimoM 
ttiren  bir^Eord  Aum^,  O.B;,  M'<Jld]e|f»^ir  r.  Ambw', 
F4  Yfltt.  &  Ci  felloSHnff  Irir  own  dedrion  m 
IfAIMaiHi  t;  Baokiy,  O  Ytfui  ft  -O;  Ste),  an  tttft  sstia- 
ftctftitr.  A  wrtt  ^*ai*  «r  i«d«S«itt  Hi  CMt  ri 
^PW^  fM=#ii*l'«ST)'*»  'ttot'ii^0leAle,  afld  the  de^ 
fiott  itia  ttMttiriKtmffi  iiiKt«oMi  iM!f,_;mawd  stnee  tlia 
^bWftiatloa  oftM  o^eM'hi  qaMtlOhi  Th«'tlg)rt-wh!(& 
fltfe-pnTMBfeatSoii  of  «  wcfrtii  In  Bftgfafld-  gff**  fa  anal<^:(nn 
tothst-wlilA  fte  %rthghie  <>f  «i  IrtTentfott  into  this 
eJmitiT  g^V«B  rtAd'JhWe  i#ttt>'ex«*Wtt  HAt  hi  a  snh- 
fteTBrtproteetfed^Vpift^  Cf«teiwfcT;  SV.  ft 
4t8].  fiteWMffly;  'fc^  ■gemterta  rtfe.  4tet»d    1  ML 

Kifd„4»-  *4!i'»fi8       1<  iW»et  WrteprtoBS 

tWidwr  tbat  df -Ae  ftnpt»Whmty-irf  pfoaiwhw  -the  origi- 
ial."  'Pkrtl'aa*fiI«rfo«8  art  e-twiiiee -teunst the -party 
YnaKfo^  1!h«Ai,  Ahotojlh  thej^  lA^Me^-the  tt>nteBt«  of  a 
written  instrnment.  (Slatteris  r.  Pool^,'  l>  "Mee.  & 
W.  664  ;  4  Jar.  1038 J.  •Thft  public  inconTenienoe 
fi»«  ;*»  «m«Tal  .Of  horts,  of  Wia« '  ^weiTJ?^ 

..   -  .   i  .'J  Mortimer 

WhOEB 

priBcliAi  oflawH^  ttiit^'«hM*ve«  jjatfno^  ftie  beat 
possible  evlclence]  yov  must  taice  th*'  next  best;  and 
Whefe  the  JawhaslHid  ddwa  thiil  yod  eattttot  remoTe 
ttie  doCumtaf  fn  wMch  the  entiy  mhcla^  yoir  are  to 
be  entMM  iiy  tt^tieSt  beHt' evMen(*  '6f  »,  proTiiv 
■jrtiose  writftitflt  '^aS*  Jn  ltgx  v.  JHWO  B.  ft  Aid. 
WPfT  fHere  vpaft  Md  !ft»ti(«SM!fty  of  'prodorfirg  the  flan. 
ln"t1iU  i»8«1t'^btddllave'be«tt  tdk^osriblie  to  trace  the 
particajar  copies  seen  ^  the  wltiiess  the  shop  at 
MFlah^o^'^tt^^lMl;  u  i«  -^.i^b.-^^^  to  prerent 
hand,  tils' 1:^  gfttlifnAld  eVideW  ftliieh'fhb  nature  of 
tfte  thine  is  cariatde'  of  ^iSl  )rt  prt>da(^  to  prove  erery 

flispntiJftrt;  ■  ffirft.  N7p'.-^i:'aStait:^.«os). 

Ehw  also  m^TBitltm  V.  Sfeiit^;  f  S  B.  ft  Aid.  29«).] 
weation'  rh  a  'iie?wstH(iteT  fftttjr  W  ifroTtd  wfthont 
brodbcih^a  c^ltettlaJh-puMWie'd.' 


j(;eteff,f(iert'it88  Soffljlettt  piy«rfof SjWokntfbBcathm, 
alMnanjtel8Sl,'bJ''R(c<iri».  'RWfltifB^nt  to  giro 
.teasonablo  trtUmtx  of  the  ide&fityj  -pfoof 'of  part  of the 
content9W«mte^ert'td'«taWifihtateWCTtify.  lErle, 
J.— A  little  m(U«  'iitoBtt^  wBtf[JMartlert  in  the  evi- 
dence.] ■  "■   ■  ■  {  Car.adv.imU. 

"  pATTESnS',',  J.',  TitfW"  a^Vert9  '<he  Jnfcriient  of  the 
Cbtirf,— In  attfion.  'fiiBr  InftinKfaig  /he  plaintiff's 
(jopji'right  in  fii™  nnisJtal  JffeceS.  Being  parts  of  the 
openi  La  -Sonilanibt^ir,  by  "Bellhiijja  qtieitioA  was  ar- 
gued, whetlier  thfere  is  copvrigjit  In  ^hte  country  fttr 
me  works  of  a  forelgAerttQ&lii^sd  hers.  wHIhottt  having 
been  'befiuiepttUiahed  amoedf'aad  aedde  that  qnes- 
tlon  In  -fimnir  oF'th«^  idalittmfjik'  trecordahce  with  the 
Jadgment  prottotitaefed  in  tJre  uomnin  tteas,  in  Codtt 
r,  (12  Jar.W)*. 

-  It  was  ftirrtiw  oMecteih  that  there  shoold  be  a  new 
trid,  -ftr  the  r^ectioh'of  llie  Aatement  by  a  witness 
that  he  had  seen  in  jtaint,  fn'BKlffii,  m a^  parts  of  the 
Somiambnia  befbre  the  lOCh  Jims^  1890;  bu^  inas- 


•  Tn  Boaaev  v.  Puriay  (not  'jet  repwted)  tbe  Conrt  of 
Exchequer,  after  reriewinj  sll  tne  autboritieSf  has  raoeatty 
held,  that  SQ  alien  resMent  abroad  esnoot  have  copfri^  hi 
EngluRl. 
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mnoh  as  the  proposed  evidonco  is  a  statement  of  the 
contents  of  a  written  instnmu-nt,  utiliuiit  aoooBnUng 
for  itsnon-productioD}  thi-.  <)>ii'i  tion  I'ails. 

It  was  lastly  contenA-ii,  tint  the  statement  by  the 
witness^  of  his  having  liearJ,  before  tlie  10th  juiie, 
1831,  persons  in  society  sing  puts  of  the  opera  in  ques- 
tion at  a  piano,  with  printml  music  befb»  them,  aa  if 
IMrforming  tbefefrom,  wa»  aoqie'eyideace  of  a  pubttoa- 
tion  of  that  opera;  and  that  theMfore  the  judge 
'Wrong  in  withdrawing  from  the  jury  the  question' of' » 
prior  publication  abroad.  But  it  nppeare  io  «8'th»t' 
this  objection  also  fatls,  and  that  the  Btaaa'tioBi^ 
aj^lies. 

By  the  5  &  6Vict.c.45,  s.ll,  registration  is  prim& 
&oie  evidence  of  copyright;  and,  by  sect.  ](!,  t!ie  de- 
faadant  who  means  to  set  up  a  prior  publicntion  must 
gire  a  notice,  stating  when  ami  by  wliom  such  ])ul)lifa- 
tion  was  maide';  aira  the  jdnintitT  liavins^;  relieit  uiion 
i}M  registration,  and  the  production  of  the  live  pieces 
registered,  the  defendant  Imd  to  prove  a  prior  publica- 
tion, and  heaooonUnglj-endeavonred  to  shew  diatithe 
pdaited  opera  had  beeft  publicly  sold.  Th^  obvious 
eenrse  fhrMng  thiawotud  ierto'i^  the  tj^esman 
who  bad  sold,  ot  a  eustoimr  ^lio  bad  bougbt,the  track 
iaqnestioa  in  a  conrsa  of  public  sale:  in  either  case 
the  identity  of  the  work  so  sold  mth  the  work'^ln 

aveetion  animld,  by  law,  be  made  apparent,  either  by 
lie  production  of  the  work,  so  that  the  contents  might 
be  oompu%d,  or  by-accounting  for  its  non-produc tion, 
BO  that  seoCndary  evMence  of  such  contents  might  be 
made  admimrbla.  The'  ex  ideuce  in  question  was  ad- 
duced to  shew,  that  thepriiitcd  paper  iyinj^  before  the 
mu^Ctd  perfbrtAer  had  b<-en  purcbased  in  tlie  usual  ! 
way,  ana  which,  for  the  ]>resfnl  ai'^ruuient.  inny  bo 
assumed,  and  ^so  that  its  contents  ^vere  the  same  as 
those  of  the  werk  -rsgisbered  by  the  plaintiflV  But  the 
pointed  paper  itself  u  the  legal  eridenee  Df  lta«onients, 
aad  the  pUbttff  hail  »iigbt  'to  iibj««t4htft  >theve  ^ttu 
nol^  erldeuAif  its-cwtiNt1s<«iJ«ii  U  -iiti  wMdoetd 
or  accounted  for.  The  defendant  shewed  no  inahaily> 
toptodace  the  paper — indeed,  the  contrary  was  rather 
apparoi^  as  lae  'bookseller  a»d  shopman  who  wciie 
ntppoaed  to  bav*  seld'Uie  work  at  Miloii  were  she^vn, 
by cro8»-exataiinat4oni 'to  be  present  at  the  trial;  and 
he  offered  the  atriinl  prcsumptinn^i;,  tliat  tht-  witncatj 
carried  in  his'  mamory'  the  wonh  and  mu^ie  of  the 
plainti£FTB:WDri£^'Uld  the  words  and  uuimc  that  be  b:id 
EO'hSard''hi  societyy  ant!  conhl  attest  tlieir  identity, 
and  also  that  theiipniited  paper  lyin^'  befoi'e  tiif 
farmer  conttuusd  that'whioli  was  being  performed,  in- 
stead of  the  oeftsSbty  which  the  production  of  the  paper 
itself  woald< have -glTciK  and  which  certainly  is  pe^sired 
bjlaw  whenitcB&ifaeniidv  uT'^.i-..'-  •«  u.di  ,l<-yi^-Meii 
•Itibllowi^  tUat-the  nte  nnsl  boidbchuftedU^jSU^ 

  ■TOnnrr-'risMii-'"--' 

Tht  RulSt  that  the  Comiirill  uo>  ^jrant  a  Mandamus  to 
,a  mirHstmat  ■  Ojjkiuri  io  oi^j/  an  Order  of  (Quarter 
.Set^onM^dott  IMi  appJjf  wAete.ithe  minitierial  O^cer 

Sule  calling iipoa  the  surveyors  of  the  highways  of 
Wood  DittoDji in.  the  county 'of  Cninbridjre,  to  shew 
Cfluse  why  a  tnandaaaus  should  not  ib.-uc  cininianilin^ 
them  to  make attAd,  pursuant  to  the  plan  annexed  to 
an'order  of  the  qnimr  tsMdona  •<  ith«  «nd,4«anty, 
iMoh.  diieoted  S'  certain  tunr  sehd  ide^Miohndyl  be 
made  in  the  faighwayJ  'It  appeared,  from'thaiaffidiiivitB, 
that  the  Newuiarhet  Baiiway  Company 'Wbw^SiNind, 
under  the  prorUdn*  of  their  act,  to  pay  the  costs  of  <th6 
constmction  of  the  road  in  question,  which  ^asrtodfared 
nMMBsary  bytha  erection  of  a  sUtion  of' tfaeL'ittjhi% 
company.  AitiN  fortaaoe^  th&cttD^&BrfV^road  haA 


been  made  by  the  purveyors  of  Wooil  Ditton  iu  a  pM- 
tieiilar  direction,  not  ]U-i-cisely  that  delineated  In  til 
plan  annexed  to  the  ordfi- of  sessions.  Tivo  ju3ti«( 
bad  certifieil  the  road  so  laade  to  have  Wen  ]irop 
made,  under  tlie  provisions  of  the  Highway  Act, 
order  of  ijqarter  sessiom  for  cDostracting  thfrfl 
cordii^Ltft.the  plan  annexed  to  tWwdari  waii.4 
in  ift^Mnpa  at  aa  agneiaeR t  entend:  into  bttv 
Ktavnwket.  Railway  Company  akd  ithe  pc 
who>\>a»the  proprietor  of  a  coadt  ruDDissto  L 
the  I  i^Iway  station.  The  atbdavita  diacToaed  a 
sUuHWB ,  from  i  whinh ,  it  ijiigih  ha  tafetrad,  ttutt  r 
pUcatloik  wdly  directed  Rgsinst,  ind  wodd 
the  company,  and  that  it  was  resist^  l)y  thera. 

SiTjo/iiiJcrpis,  A.  <.;.,  luid  IJ  V/^'i/;je;liewtilt 
Mandamus  is  not  the  prop^^-r  rtincJy  a^^aiiiit  t 
veyora  of  highways,  wlio  are  raini-terial  eflictra.,ij 
V.  /irisloic,  IJ  T.  U.  ICQ;  Itcjc  V.  Jfj/a,  3  Adgl.f" 
41(; ;  Coleridge,  J.,  in  Jicg.  v.  Payne,  6  Ad  " 
401 ;  Bpq.  v.  The  Trustees  of  th  O^ord  a 
Tumpii^  Roads,  12  Adol. 
not  made  the  joad  accondisg    fte  sritt  r 
sessions,!  they  af9,lndiDtablc»fu»A  .t)ut  will  bei 
remedy.  ,;i'ui3th*r»-th».ipre(ie<;utor  raayh*«i 
a^iasti  ttt(e.'iHe)ii)SiBt&«*i  Railway  Compu?  up 

;-.  ^-/'  T  <d      ■  I'  1 

mu3  %YtlI  lie  uulesa  an  I  indictment,  will  be  ui  i 
efficacious  remedy.  {liexY^  Tha  Sevsm  aK.d 
way  Compmii/^  2  B.  &  Aid.  64« ;  Rt^, «.  JSn-l 
the  Oj:ford  attd  fFitnev  TxtrMpike  Btxidt,  IS,, 
El!.  427;  Rext-y.  Tht  ComtnissioneKS  «f  J)*mi 
2  M.  &  S.  80).   In  tliis  case,  if  the  man^ 
fused,  the  party  ,  will  ^  ;jwiiboiot  Jeiaedy. 
then  stopped.}  .       :      - m;  t.';.. 

PATTEsoy,  J.* — This  is  not  the  common  ■ 
mandamus  to  the  .Bury^yors.of  highways  for< 


feet,  the  dispute  of  the  coi]qpdny,^ai 
company,  ijQt  trf  thc'Ajfli^v'eyo'rs.'  Tl»is 
out  of  the  ordinary  rule,  and  entitles  the 
have  the  facti  tried  ujMti.a'Tetam  to  the  ma 

Crii,KniT>oit,  J.— r  ath  'of'the  same  opini«u^ 
however,  anxioufe  to  guard  against  beinj  sor 
l>rcak  in  upon  the  ordinary irule  laid  down  i" 
Ilrhtow,  (<•,  T.  U.  lCi{),  Rex  v.  Jrja,  (3  A.l»l.  * ' 
41fi),  and  Rrx  v.  The  Tixasiorr  ofth^Comt^oJb'i^ 
(1  Cliit.ii.><»),  where,  the  Court -rsftneditopantjai 
damns  to  a  niinistori&l*iBoer  tq«b«y  sn  omteM^ 
tliVpi^ii{>of  the  Ibxixoks  of  «^ 
A^i^ptm^vkmt^dafi  upon  tbegrooMj 
^<^Yil^TenedViM4vilBdHM^^  ^ 
ongfat  ttht^  t»bTtfyial>««lu«»  tficas^ls'  nHtoioot'l 
affldaVits>'  ihat  ,tiKe''nlfIi»tu1ft¥>ofBe6^  & 
only  isw  tEmnhiat  p^t^y^  liwiotlubs^^  ' , 
tcr^  iti4h«ibihHiez^iwiiau^(iMi^<)  ^''^ 

i.,ni-.  biiif  inchn-A-jh  ■■ifl  lixlJ^ilv^  ,n 'O'-yi'i 

SITTINGS  IN  BANC  ^FTER  TRJNITY  TEI 
Gridley  p.  Austen.— DAtlBKSr  r  PHirn'' 

Whether^  in  an  Action  for  B^Mtil 
Ticy,  there  has  hcen  a  sv0bient  I 
thereof  unto  the  Party  to  be.chan 
Sect,      of  Stat.,  (!  -V  7  ''if^vt  f 
Circumstancet  of  each  C'ase.-'''^'^ 
In  an- Action  on  ari  Aitdtnt^jr^ift 
mrectoir  of^i  Raitttw  OSaddHyi 

man  rmn  /iTettol  eagiiiaiitrffta  fcl  U 
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A»Jeji.Z>.,  D^tor**  and  teas  sent  in  a  Lrtlcr 
mMfUliltf  of  the  Compaiij/,  to  icliom  Phtinlhf  hud 
hf^irf^  Defendant : — Held,  tltat  there  teas  a 
tml  BiU,  ani  Delivery  therv^,  teitiin  Sea,  37  0/ 
teA'Tirf.*.  73. 

miET  r.  Ar;Ti:x."! — Debt  fur  w.irk  niid  lal.oiir  by 
liotif  ss  the  attorDcy  an<I  solicitor  of  and  for  the 
hll^'aulMl'Iiiawtatner,  and  for  fees  <lue  and  pava- 
ia>it*fcfert8fc  PluQi  first,  «xc^  M  to  Qt.Qd., 
HHIAf'NIM>4|^9^lhM'ta<^fi^^    dldiMt,  one 

■MHHfaiMJ^Slbaii;Vpost,  nnylNUof  chanes, 
HMBiyifttfitt''Bub9cribed  by  tha  plaintifi^  or 
■p'liljr'ttbV-letter.subaeriM  in  lika  manner, 
Bgaaytiraifll  bUl  tifbr«Bdld<  at'by  the  statute 
HteWe'icd  provided  ts  required;  thirdly, 
^HlRp^^ltito  court.  Ke|)li(.';itioD,  that  the 
M^'^cf  eslendar  month  lu-fure  the  comrnonce- 
itbis  suit,  leave  fur  thi.'  defeiidaiit,  iit  his  ihvell- 
|k  or  Isst  known  plnco  of  alimie,  u  |jiH  of  his 
U  piafntifTtr)  charges,  fees,  an<l  ilislmrsements, 
M  vith  the  proper  hand  of  the  plaintiff,  as  hy 
Jfctnte  is  required.  Issue  thereun.  On  the 
■h'i'&ttesDn,  J.,  at  the  StUings  at  West- 

Kt  havinK  taken  place  between  HK  'Hom- 
■Ui^el  m^Btmagaifi^  Ike  fbymiA  left  Mr 
■Pdjffeildniiti'Wtoj  -t^ttibef  nndle^  asnstod  her' 
t/-ndon ;  finct,^8fter  Utt  arnTftl  there,  and 
pTtmajned  in  tlie  defe^dinl/'fl  lioBse;  the  plain- 
iMBmlted  a»  to  wjietKfer  a 'tep^ration  could  be 
liMtwe^Q  bfer  V6A  ber ^hasband.  Subtequentlr 
HSBpiireys' ceo^d  to  reside  in  tlie  defendant's 
ftna  on  the  CAnt  Janu.iiy,  the  plaintiff 

jlefollowiiig  letter  to  the  defendant,  wliich  was 
■KUfibtltiBe .     -  1 .  i/'l 

Pfi",— Ait  t^htleretand  Mrs,  John  liurii plu^ys 
gtw  TBitir^jg'  under  your  care,  and  t)re8umin^, 
^  ftai  yoiu  may  ^^h^^^^^^-^^^f^^^^ 

llJ|Lnd  satljact^?^^^^^^^^''' 

■iAiisten,  E^f(,^^^^7^ I LLETT  Gbidiev." 

Birliich  ivfls  enclosed,  "as  dated  tlie  Olat  Ja- 
Hfi,and  was  headed,  "  In  Uie  matter  of  Mr. 

Uuniplii-eyi  ;"  and  at  tlie  fuot  cf  it  watt 
Iraiiis  U  ray  bill— H.  Gillett  Gridlcy."  The 
"fir busing  done  between  the  ICth  KoveinLer 
I^Wh  December,  1847,  amounting  to  17/.  1  Hs.  i\d. 
■ttabwinieea  was  done  in  court.  The  (i.^,  Gil. 
VMQ-wuiI  iAcespcctof'theiallowing  item  io  it 
PN'Mpuiwtv^teU'Au  ¥i»r  the  4»Mant 
PjWid^SiakrtiMt^llleilttisbtfniv^  to 
jy'W*  the  charges,  la  hia  bill ;  secondly,  that 
|Wuap|(«tii  who  was  diargtd  hv  tlie  bill,  end 
JWMiiof  «tAtv6.&  7  Yict.  c.  7a,  had  not  been 
ShintlL  FjThe-  letrned  judge  was  inclined  to 
mi  the  biU  WW  sufficient,  mi  hfl.lkffc  (o  Uie 
iwestion,  whether  the  defendant  had  employed 
""id  whether  IBe  work  was  done  bv  the 
Pgrf'ft^'C^Wfe  of  the  defendant.  The'jiny 
pttdict  for  the  defendant  on.  tiie  first  issue,  and 
p  entfercd  for  the  plaintiff  on  the  second 
!*uig,^reaeiyed,to,^ntei"  a  verdict  ^Qr.j^lie 
.,:^^,iaiefoUowiug  AQ^j^f^:^ 

.Jones  %^^^i]L^,6r3^^,,  .^ 

Lff^f^  I?peffp4  swiWf7:rBy  ?epL  37,  of 
I'lrt,  0.  /3,  no  attoiTiey  or  solicitor  shall 
i^iction  for  any  business  done  by  him  until 
 ^wre  deii- 


I  Bi»nt  by  the  post  to,  or  left  for,  liiiii  nt  bis  iitunling- 
liouse,  &c.,  a  liill  uf  l'cc>-,  cliareus,  and  'liftlnii-^ciiients, 
subscrilifd  witli  lii;<  hiuui,  or  inclosed  iii,  uraucMUi p. mied 
by,  a  letter  yuli,scribed  in  like  nKiiiuir.  The  p;irfy  to  be 
served  with  the  bill  is  "  the  party  to  be  charged  there- 
witli the  rest  of  the  clause  uses  indiderently  the  terau 
"  chargeable  by"  and  "  chargeable  with.' '  Here  the  bill 
was  delivend  to  the  nutty  abHgeaM^iaad  ilw  aooon^ 
pauying  Mteriwu«daH(Bedtobimia.M^  XIm 
statute  does  not  iuiHt  the  power  of  gatuflfl;  ft  UU  taaced 
to  partiee  chuK^  on  the  fue  of  H  ;  but  by  iett.  37  ox- 
tends  that  power  to  a  party  who  haa  guaranteed  pavi- 
ment  of  a  bill.  In  Manning  v.  Glj/it  (1  Jones,  Ir.  ExCD. 
Rep.  ol3)  the  statute  was  not  compHud  with,  hccause 
the  defendant  had  not  dislinct  nutice  th;Lt  he  was  in- 
tended to  be  charged ;  and  it  nppeni-s  from  tlu;  rep,ii't  of 
the  case  in  4  Ijiw  Bo{X)rd,  Is.  S.,  iU,  that  the  hill  was 
not  properly  served,  as  well  as  not  ]>ropeily  hcaiUd.  In 
Iloljrws  V.  Magrath,  (5  Iv.  Law  Itep.  370,  371!),  "hero 
the  terms  of  the  corresponding  section  in  the  Irish  act, 
relating  to  attomies  and  solicitors,  are  given,  (and  they 
are  {veeisely  the  lame  «»  those  ol  sect.  37  orstat.  6  &  7 
VwLi».7diX  itjBrtt  hfi4d,i*atxitoiffMi«iiffidMt  if:  itm« 
peafed  oil  itjitflKe  of  .tAoMU  fbftt  tbedeGmtbtttlraa^e 
penon  iatended  to  be  charged  therewith.  In  Taylor 
^.Hodgsm  (3  D.  &  L.  115  ;  10  Jur.  356)  the  letter,  and 
bill  of  costs  inclosed  In  it,  were  t^tkft&  in  ponuexion,  and 
read  together.  .^tV 

Juno  iS.-^Crowdcr  and  Simon,  contra.— A  reference 
to  other  parts  of  the  o7th  section  of  stat.  6  &  7  Vict, 
c.  73,  shews,  that  the  ti  ims  "  tolw  charged  therewith" 
n)ean  that  the  i_iarty  should  be  charged  on  the  faee  of 
the  hill.  The  lull  not  Iteiiig  headed  with  the  name  of 
the  party  wlioiii  the  pliiiiititl  meant  to  charge,  there  was 
no  party  who  was  at  liberty  to  apply  to  have  it  taxed. 

J riu  letter  aocompftnying  the  bill  jnakes  uo  clum  upon 
h«  defendant,]  audi  Deusi&tQntly  with  it,  thf  j^laintiff 
might  beLllDakilig]i»llrs>jIiiiQ)^br9yeior  hcBJ^ngbmi 
to  pay  th^  hill.  i  tWi:iuatfaw<iw^t  aofr  Aotbe  1^  la 

donbL  1.  1:  \'MI"l\'  ;ill!irl''il'jl    -III  1     .7)><  i  "  I' 


hI'  J. 


Daudsct  fcP«lPP3.]— Action  on  an  attorney's  bill. 
The  plea  and  replieatioa  were  the  same  as  the  second 
pleOf  and  repliitatnn  thereto,  in  Oridlcp  v.  Austen,  On 
the  trial,  before iWightman,  J.,  at  the  Middlesex  Sittings 
after  Michaelmas  Tei  m,  liiji!,  it  appeared  that  the  action 
was  brought  ni^aiustthe  defendant  a-i  one  nf'tho  managing 
directors  of  the  rN'orthaiiiptoii,  Liiieuln,  and  Hull  Kail- - 
way  ("onipany.  In  llMCi  the  iiianairiiig  directors  were 
pressed  by  thu  plaintiff  Ut  pay  tht-  amount  of  hia  Ijill,  when 
they  said  tliat  they  had  no  fund;!,  and  that  tiiey  did  nut 
like  to  pay  cue  lo(^  agent  before  another.  The  plaintifl' 
answered,  that  he  was  not  a  l6oal  ugaiuk^  and  they  le* 
plied)  tliat  they  should  coTMspcmd  vrath  Jlr^f  al]>  vho 
Was  the  registered  attorney  and  solicitor  Of  jUie"eoilh* 
pany.  Subsequently  the  plaintifiF  applied  to  tlie  de- 
i^ndant,  who  residedioll.^ortlfainptop*  on  the  subject 
of  hia  bill,  and  the  d^^endant  refen^ed  him  to  Mr.  iVll. 
There  was  a  correspondence  between  the  plaintiff  and 
Pell,  and  on  ihe  10th  Mai-ch,  1847,  Pell  wi-ote  a  letter, 
the  answer  I0  which  by  the  jdaintifF  inclosed  bis  hill, 
hesided,  "  Northampton,  Lincoln,  and  Hull  Railway  to 
Robert  Daubney,  luhtor.''  ICvidencc  was  given  that 
the  defendant  had  seen  tlie  bill.  It  was  contended  for 
the  ilefendiint,  that  this  was  nut  a  sviflicicut  delivery  of  a 
bill,  witlijn  sect,  S7  i>f  stat.  6  &  7  \'ict.  c.  73,  inasmuch 
as  it  was  not  made  out  aguiu;it  tho  ^arty  to  be  charged 
Ifherewith,  iSBd  it  I  had  not  been  Muared  personally  to 
tjhe  defendantSn  the  £rst  iostantCiJ  The  learned  judge 

plaiB(ilftr«v  300biiIcBire>emg'rUi!l'TOd  to  tm 

to  move  to  enter  a  nonsuit.  In  the  following  Hilary 
Term,  (Jan.  15), 

\MM»0g^moveiii£Wi.$,  nk'  msi>Mc0zdIng]|y.~'[Lord 
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way-*  hitlwhesab^  ©rawbilljtoniOT'^nffl^sy'Com- 
pBBiyr*!  AflinSlting  fliirt,  tloM  St  mpar  whetitor'thB 
T^smtfs  meftnt  to  chtttM  tnQ  BhsKho'MfeT^'fViff  obalt^jtei! 
olrectors,  or  "(lie  proyuninal  conuufttec'?  The  sti^Mt'oi 
Beet.  37  of  atal.  r&  TTW:.  c.  73,  it  that  the  pirtirlfl* 
Imded  to  b«  chsr^  imij  get  the  mH  tax^.  In 
wards  r.  ImwIos^  (T7  Law  Jonm.,  W.  S.,  C.  P;, 
lAlch  TTBS  fill  &ctiOB  Hgrimt  &  netiibeT  of  ^Svc  pnVr- 
tEonal  eonmlttn  of  s  ndhrey  compaMy,  it  was  litfUl 
that  the  Adii<«Tofa1>ffltoanoUiermBn^wroftite«o^^ 
ndttefti  at  his  jnaee  of  htt^ncaS}'  was  trot  snffit^oit^V 

Wie  Cemt  grantfefl  a-tqlgnta.  ' 

Jwie2S.-*-W^fek^ra  an<3  Hoy^  Bhewcrd'catis«.-^^he 
«nmnon-law  riffht  of  an  attorney  to  siu  Is  npt  to 
bdcen  away,  nnlesrit  is  dear  tlnit  the  Lerfdalnrt  ?n- 
tended  s  restriction  ttr  "be'  inoposecl.  Fhw,  flie  Sftn 
SBCtum  of  stat.  6  A  7  V^bt.  c.  73,  does  not  rtate  -^tiat  the 
Mil  is  to  conlMD,  cfr  what  is  to  be  itsfonn.  ttie  -wotd? 
*imto  the  jmrtrto  be  (3iaTgod  therewiftf"  de  iftotfafi 
friA  a  necessary  mJerence  that  it  ahguH  di6w  the  nam* 
of  the  peiBOff  to  he  dianjedi.  ■  The  -word  **  therewith* 
reftiBtt  the  ■business,  tlw  38th  Beclion  gives  to 'pewoiii 
irtio  are  not  tfliaigeable  Wtth  &  b!l^  withm  the  rieailhit 
ttfaect.  37.  tfte  power  to  «et  it  taxed.  In  thfe  Case  ttr  | 
p8Rtnen9up;  howia  attote^jt  to'fiiod  (raf  the  ti^mes 
ofthepartnets?  f  t^feWi!^^;— rw>e6t  '(fa!at  dif- 
fienU^,'  H  ibea  ntrt  flifffer  ftbrtc  an  ordmair  ftctioh  for 
work  and  la^otir^  Hie  oihission  in  a  deelarstion  ^ 
Statrfhe  names  or S\.  tiie  parties  would  be  ffdMect  to  a 

Slea ini^tentent,  anfl'tfae  j^ndattfT mTght. discontlinie 
Reaction;  btft  hi  Ihis'tase  th^  tMdtiff  wbi^Ta  hare  ti^ 
deliver  freish  Ifilfc.  'Secoriaty,  the  delivery  wa^  suffi- 
cient. ^BHe,  J.— Inthe  casc  of  i  jointllablllty.tliB 
vice  upon  one  of  ttie  parties  woida  be  safficlent.  'If  A. 
and  B.  tmde  nnder  the  firm  of"  Messrs.  Child  &  Co.,'* 
wonld  not  a  bill'  diatglng  theia  to  tJie  partiiersh'b  name 
be  snfBcietft?]  In^QtoffftJit.Xawfejj  fl7l^w  Jbum.' 
N.  C.  P.,  293)  and  i^otnoton  v.  CfutnherTegi  (lExchl 
272)  the  httidinff  of  the-  wtf  waB,  To  thr  provlBional 
conmuttee,"*  and  no  obj^etiotl  was  made  on  that  erotm^r 
rThey  also  feitefl  BlaM^  v.  J?«  .Bt/rjA  J12  Jn¥.  1005, 
C.  P.7  and  SPGreoor  t.  jnW','f  in  "the  ■Ex'cRecitlcr.'liot 
yet  repftrteil).]  '  tK6  heiffii-^ "^"^  »««.o-.J-" 
knust  mean  "rdilw&y-  cotnpEm| 
tmderstoo^  to  mean  '*'banK?d^  *  v  t 
better  titte  than  if  \t  liad  been  adtfreswa  to  the  prt- 
Tfaional  committee.  The  plaintiff  mkst'hare  tnder^ 
stood  what  was  meant.  -  ■  • 

Sumfrty  exid  Meiloj*,  taii&&:~^^^&  iittfllhent  iffi'i'bA 
ftfter  a&e,  as  to  the' sufficiency  of  the  heading  erf  the 
bffl,  must  go  the  length  of  coilftndirig  that  a  bfll  'vrtth- 
tmt  any  headhig  Ifl  sufficient.-  nSrl4,  3:-^li  &  ^en'if 
descriplion  no  descrijftlbn?^  If  thii  heifliMLsT  gotA 
trenr  member  of  the  company^nld  get  the  nm'tax^ 
Xn  JPOrtgor  ^.  i^^r.  In  the  Exchequer;  wheri!  a  raid 
was  refused,  <he  bin  WBsTieaded.^To  the  <Kiwctor3/*  aft4 
fltttt  was  heM  sQlBctent;  TThey  clteft  teiHsv.'THm- 
row  (fl  Q.  B.  268)  apd  IvAnh  v.  Marlts  (19  Mec.  &  W; 
8431/1  In  7%forT.  Hwf^ofl  (3  T>.  1. 11 5  J 10  Jnr. 
805)  there  was  a  delivery  to  the  defendant  in  Xhe  first 
Instance.  In  Edtoarda  v.  tatclm.  (17  liiw*  Jourfi., 
K.  S.,  C.  P.,  293),  Wilde,  C  3.,  avdded  giving  an  opl- 
irion  whether  a  deHtery  to  Que  of  several  partners  would 
be  sufficient.  But  a  railwa^'  company  is  ntft  a  conunon 
partnership:  the  company,  qua  company,  is  not  primft 
fecie  Kable,  and  no  member  of  It  or  of  Uie  provislobal 
committee  is  liable  merely  by  reason  of  hib  being  a 
member.  It  woidd  give  occasion  to  collusions  between 
an  attomer  and  other  memben  of  a  company,  or  of  the 
pnvisionu  committee,  if  a  deUveiy  to  one  was  heU 
■offident. 


*  Bwmjrey  also  obtuned  t  role  nisi  for  a  new  tri^  on  {be 
grootd  of  tiw  Improper  receptioD  of  evidence  i  batltn  lintw- 
0CMU7  td  teport  ttat  put    tin  case. 


was  <Bi^nten(F  TV  i 
foiiyl<?%e*twt'?fcl 
me^Wa.lWM^' 


-i^I^iK  -to  haif*lV6d^ 
fs'  ait  insilttefeiit '  \ 

fnated''lit'  tin  limL' 

the  fetttti  'ttrttt^e        ,-  ^-^  .... 
only  becaiue  he.  waa-MAslQllfilil  m  'Mm  \ 
HomphTeys<IiiLd'R<R^  , 
loddng  to  him  tor  baiwisttt' 
was  looking^- VrtTstTiHt^^^ 
properiy  fimnd  a  Terdii^_£gLjib^  detedant 
usne,  tAe  mle  will  be  absc3nte  for  cnteciig  i 
forth*  ihii><iBiriiif1M«^rtirin*iite 

mej^t^^   o  -  „  

wrote  slhNKb'anM»«rW4^MH»«rf' 

tisfythe  stBt1Ite.^vv^-X 

A^thi  swp  ^n}e,J  viM^' 
«taii4    |neU  oinu;ra4^ 
4tM  of  i»seB,-on  wftfcli  iwmy  i 
dvcetk  op  twuL  sida^^of,  th^  a 
AdmisAm  tli4fbeiva9fi9nean 

chnatiiiaof  «y  W^Lffa*  W 
^  it  irprp;*^6c|(!i%  VnVnpP 
«piaion  tha^  thCTftie  potna.;  . 
(hat  tha  ptatntiff  looking 
ment  ^f  any'pf  th^  flti^m^  "^.i^i^^ 
^  a-jwrty  opnccrne^^'^oi;  had  ^ 
tn  the  'siatt«r,;e^pt  hi'&ieni. 
ItuJWthjaVs^ .  ^  ^ 
gufiga.«f  ^e.item^ip^^ 

9uch\I#J)gl|j(^  ,wouW  ijpt  tflp 
bersoB.  fvoufiW  W^jifl^flF'ffO 
I«t^'\wU,h  wJiilcl^'.^.  I ' 
guoue,  whethMiit  mean 
ai>  bill,  otr.  thai  'tbev^^ 
GtnmpViM?:^.  'Jni  meb  a^c49e  m 
to,«lMw.^t  Ji«^^ieanjr  to-chfl 
he  MivuB  the  bilL  thQ|%g!)i..iirrf j    ..  .. 
muftl^  ai«wn  upnn  t^ft^n^nfifif^s^ 
debtor  and  (ffeflitoK  ,  «   .A.  '  i  ouj^  '  '  w 
PauBnejr  v.  is  veiy  <mSra%Ji™ 

headed,  *'  Northamptoiv-I^neoiD,  and  Hnll 
to  RoliWt-lMS§^^^ 
ttiiitF^y  (Joriapany  &  fils  i^bUafi  m/nk  tap 

hold  Hable:  The  tmyftvi'fctfifl'.HWtt  Ak' 
a^Hvertd'tota(S'pbatififfFai*a-W'S'''  l  , 
fetenilly  HaTj!6,.Tnit  oAe  tor^'!iWirtn  <lrt  > 
irtuaHy  Aine.    ■  ""■ 

CoLKaTDQE;  X-^iheai  'idae/  i 
(Heir  own  cittrittstidceSj'tttrf "ftje ' 
two  cases  now  b'eftn*  tirfeia  fc  H'^— ,  .  . 
'■"hi  thrffiret  case  wrtSitfrcaiihi'esn^^i*' 
37fh'M(Moh'bf  sfitt.  «  &T"Vi<l'^'?*'. 
^rlcftr  whifihth*  defi&dantii  iol'llWe^  »m«J 
d^ndknt  Is  throu^hotA  mcntioittd  vi 


cfreumafancesu  tbe  -M^fcrOpM  ^ 
(rtber  Way,  rad  that,  tf  »^'HtMw?«*«J 
with  <h/*rffendairt,i1iJbmw<otfMlBW^^_ 
her;  ft  was  said  ttaf  the  bill  «"  "1  S-l 
Hiirtt*«!y»-1»«(til»  ■  dte-'Wirf'n*1«»Dr  «*J, 
payiMnt  of  «;  Mi      imtatr,  Vlw 
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ilMiM(T:  th>iiitit  aaqa  tha  .nbintiff. 
Aimnil  — >  T  thnk  ilwt  tba  plwptiff  hwdww 


ilviUiaiiiMloieQDvactlMirhlQi.  UiMofimat 
^moaaj  deUnn  »  UU  to  tiw  aaiBBbw  of  the 
nyriwuMigfet  to  W  chOTMidi 


ootna  OP  eoufoii  piaaa 

ti(t — Pot^omi^f  Trial. 

r  <Aaf  a  iSInn  6/3fim^ 
*^*'-ff  M  tte  Saii£  ofBiu^tmSf  ml  the  7^ 
/ou      7%    jlcv  JViww,  O^Ve'  Mot  us 
' pMtKeS'  conurmmg  the  Fuiintifff  and 
I  ifoBOfa  <i«  foUoub^  Z4M: 
»  fira^enng  thai  a  eotmderaSk  Shm 
mat  tnuu^md  frm  Bfr.  T*t  C vineamug 
TZtJ  iKuM  IS  OtB  Soott  of  the  Bank  ^ 

l^Ur  .  A«  became  wmtal^  inaMMemt 
r  Act  ntnanvg  Smkh  mtd  VkSir- 
iCOmtg  meanh^ff,  tAat  Oe  Pta&aOr  had 
Wt  or  emud  to  Bt  tran^ftrred,  me  sai^ 
ifim  tie  add  W.  7?x  ifom  tW  the  taidBoott 
ittU  Bmii,  V  JlfeaMM  ^  a  Power  of  Attorney 
i«J  V  the  $tttd  W.         undue  In- 

over  the  said  WVT.,  audat  a 
l»  A  taSd  W.  T.  had  become  and  wak 
\mamfetentto  ^viaP<aBeref  Attonguand 
mr  Act  rejuSrina  Reason  and  Vnd&r- 
^oHdf^  i^fier  .Awi^  on  ^foCton  Ai  arrest 
,  Uiat  tha  Jhmtimdb  was  nof  too  'ktrge^  an({ 
i  ««»  ntfletent^  thewm  to  point  to  Me 
Sdi,  abo,  that  A  Jkjge  at  2Vu(  Privt 
'Diiaretimt  r^^ut  to  postpone  tie  7Ht^ 
jtheApplMtioHto  p&s^me  it  made  tf 
m  Jifidarit      <ft«  AUenee  iff  a 
Ifiness.'  '  ^ 

t«  fl»  can  ks  ft'SM.>-r11w  fini count  of 
Blin  waaibr  a.libet  oeBOuiud  in  part  of  a 
pnUuM  tgc  the  defeutUnL.  entitled  "  Ex- 
■i;  Caae  in  the'EccHedasfiGal  Cpurt,  by  a  Bar- 
t  uv,"  reflecting  on  the  ehaiacf  er  of  ine  plaii^ 
'  CH™^  a  dxafl  will  to  be  Ng^ned  hr  one 
jiTiinKr  (nnce  deceased)  whilst  in  an  inuweile 
'  Bind.  The  next  five  connte  were  upon  diAir- 
^  ^  Miophlet,  and  the  serentit  comit 
iWkrwB:— wnereaB  olao,  before  the  time  of 
■uaiUiag  Bta.j  and  for  a  longtime  prior  to  and 
Kbw  of  thaHleatli  of  the  MidWilliam  Turper,  a 
^  rf  nentj,  to  wit>  '&«.,  bad  been  and  was 
tbe  bookB  of  tbe  GoTemor  and  Company 
;  of  Edglaiid  in  the  name  of  the  aeid  Wif- 
t;  tod  4h«  dafepdapt, further,  eentadvinfe 
j'kcuKit  to  be  avspeci^ and beGeTed  that 
L|UiitiSud  the  nid  JohaHivnlilDiRK  l^vtnci 
1**'^  01  craad  t%  be  tmuiiRred,  the.  lud 
i^ttaaudllirilUHi^TaBiei'snanieln  theiaid 
'tg  awat  «£  a  pever     aitonuy  obta^od  by 
w «id,WilUan  Tnniar  bj  nnitiu. m 


baoMM  MivaameiitoUyinQHaifalnitteriinjipoivMr 
of  attanM9«  and  to  ffesforai  aagr  act  wgnirias 


a»d  luideriitondmfc  oantefine.  to  vxt,  &0.,  Aiady* 
vickedly,  aad  mMideiMly  did  oob^om^  pri>t» 
yfaUeh.  aad  aaoat  to  be  eowyoaed»  priatodt  .and  pah- 
Uibed,  to  another  part  of  the  said  pa^nhfet  in  the  eaU 
ftnt  eomwk  wntiniMtd^  tbe  fala^  acandelnw^  waHniwfc 
deftmatnry,  ami  libeUoaa  natton  hfirehnftar  msai 
iiMntiBMM,«f  nd  coucemlng  Aa  gaid  phintilf,  lad  af 

of  tha  Bank  of  £i]«^d  ia  the  nana  of  the  laid  Vil- 
Ikna  TnriM*  aa  aforeeaid,  that  ia  to  aay— ^Yal»  ia 
dafianea  of  all  the  watchina^  than  h  iiMwg  miim  far 
heBtyiag  that  fteonddexaUa  aana  of  mamy  waa  tnaa- 
fenid  Inn  Mr.  Tamai'a  (■mniag  tha  nid  Wilfiam 
TaaoB^n)  nana  in  tbe  hooka  of  tbe  Baak  of  Eagkn^ 
bj  power  of  attorney  ohtaiaed  ham  him  hj  vndae  hb- 
fioenee  after  ha  hcaame  nwntid^  xneomptteat  to  jnr- 
foax  any  act  ze<[Qixiaa;  itaam  and  imdaitaadaft.* 

ithenby  meaaiag,  that  tha  aaid  plainiiff  and  tha  oud 
oba  Hmsblomr  Tuzw  had  tramfanad,  or  eaaaed  to 
he  tcandenad,  the  Kud  iwui^  £rom  tha  aaid  WiUim 
Tuner's  name  ia  tha  aid  haoka  aC  tha  nid  Baa^  fay 
meana  of  japower  of  atten^  ohtaiDad  if  than  nan 
tW  aaid  mlliam  Tuner  by  nndoe  iaflaanea  iniii  iini 
Vy  thenoTer  tha  nid  ViffiamTaner.andat  a  tin* 
vhen  the  nid  William  'Domer  had  becoina  and  waa 
mentally  iiicoB4wtent  to  pre  a  |Mwtt  of  atteoay^aad 
to  pwform  any  act  requiring  nmon  and  nndenUad* 
ia^."  Tbe  defendant  pleaded^  anongst  other  ^oak  net; 
gnilty ;  And  the  nuee  came  on  fox  trial,  bobre  Loid 
Qenman,  C.  3^  at  the  Soirey  ^ring  AaBiaei^in  1847* 
On  the  SitiDd^  before  <he  aesim  the  pertin  attended 
he&m  ParkOf  B.,  in  I^mdon,  upon  •  annunena  takea 
oat  hy  tbe  daemdautj,  fin  kare  to  ««*»wtM  at  his  xao^ 
deOGe»  n  a  wUnen  in  the  caua^a  Dr.  Harris,  who  had 
raofewonafly  attended  the  iato  WtUiaa  Tuxnet  dannc 
his  last  illness,  and  who  wu  tbaa  conimd  to  his  hoi 
fixuu  iHnen,  whieh  wonld  make  it  iaapoirihle  far  him  to 
attend  the  iriaL  Tha  learned  jn&e  made  aaotder  that 
the  defendant  sbonld  baatlUwrtyloexaBriaaDr.  Haisia 
at  his  residenea,  upon  any  natters  as  to  oihich  be  had 
not  been  intorrottted  in  the  Coart  of  Chaaceiy  in  tha 
svit  whieh  had  been  instituted  there  upon  the  will  of 
tile  avd  WiXliam  Tamer,  and  that  the  plaintiff  should 
be  at  liberty  to  read  the  depositions  of  SAe  V.  Bobinr 
son,  aa  attorney,  who  wu  ih«i  dead>  but  who  had 
been  examined  In  the  same  suit.  Tha  defendant  did 
net,  however*  act  upon  this  (Hder;  but  on  the  iollaw- 
ii^  Monday,  lieiog  the  first  day  of  the  asstxes,  ha 
applied  to  Lord  Daunaa  to  pos^xne  the  trial  to  tha 
next  aesiaes,  upon  the  ground  a  the  abscsice  of  Bz. 
Harris,  a  material  wkaen.  Hu  Lordship  lefhaed  to 
do  aOj  wd,  the  csum  afterwards  hdag  tried,  the  pluib* 
tUT  obtained  a  verdict  far  lOOOf.  datnagaa.  A  ntomrf 
was  aabaeciueBtly  obtuaed,  on  beiialf  n  the  defandaa^ 
SbraiieT  trial,  on  aceonnt  of  snch  ninsd  topostpoiw 
the  trial,,  and  alao  to  arrest  the  judgneni ;  w  tor  • 
Tentre  de  nori^  on  the  ground  of  the  danagn  having 
been  aaseesed  generally^  and  the  seventh  eaont  hiiag 
bad  inlaw,  benuse  the  lanaaHlo  there imarc^erly  ex* 
tended  the  meaniiw  of  the  words  ef  the  libel,  and,  the 
Hbel  in  tha  count  md  ^ot,  in  the  abaeace  of  any  collo- 
qnium,  point  to  tbe  plaintiff. 

jS^ee^  Serjt^  Chtmq/,  Q«€^  and  Fish  now  shewed 
caxiae,  and  contwded,  &vt,  that  Lord  Denman  was  ji» 
tified  in  refusing  the  spplication  to  postpone  the  tnal^ 
n  the  defendant  had  bad  sufficient  time  to  avail  himp 
self  of  the  order  made  by  I^ke,  B^  bat  which  ha  had 
not  thooght.imqMT  to  do*  Andntotheasoond  poia^ 
they  argned  that  the  innuendo  was  not  too  extCTMur, 
Iw  the  words  in  tiw  libel,  "  there  is  strong  reasmi  for 
belle  ving,"  mkbt,  when  coupled  with  the  rest  of  tha 
Uhel^  2^ort  that  the  aumey  had.  In  fiwt,  been  so  traaa- 
liuxad  M  aUsged  la  tha  iameado^  aad  U  wa^  than* 
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fore,  a  queetton  of  &ct  for  tbe  jiuy  to  determiuiB ;  and 
Qiey  haviDff  found  that  they  were  bo  spoken  in  the 
sense  alleged,  and  that  they  referred  to  the  plaintiff, 
the  Conrt  would  stutatn  that  verdict,  and  not  arrest  the 
judgment.  But  that,  even  If  the  seventh  count  were 
pad,  it  was  so  connected  with  the  libel  in  the 'first 
count  that  the  two  might  he  considered  to  form  hut  one 
count;  and  then,  the  damages  being  given  graeraUy,the 
Case  would  fi^  within  the  principle  of  those  c^ses  ap-' 
plicable  to  actions  for  slander,  in  which,  where  woraa 
Bave  been  spoken  at  the  same  time,  some  of  which 
words  were  slanderous  and  some  not,  and  damages 
have  been  generallv  assessed^  tbe  Court  have  held  Uie 
damages  to  have  been  found  in  respect  of  the  words 
only  which  were  filanderous.  (llueha  v.  Jidu,  4  Mee. 
St  W.  204;  AI/r«d  v.  Farlow,  8  Q.  B.  854:  GriMas  vi 
£«u«f,Id.841;  Bnd2  WmB.Saund.307).         ,  . 

Pearson  and  J9<mni2w,  contra,  contended,  that  the 
time  which  waa  allowed  -  by  the  order  of  Parke,  B.^ 
bad  been  too  short  for  the  examination  of  Dr.' Harris; 
and  that  the  conditions  imposed  hy  that  order  were 
anoh  as  the  defendant  ought  not  to  have  beeta  subjected 
to';  and  that,  therefore,  Lord  Denman  ougl^t  to,  have 
granted  the  application  for  postponement  of  th^a  (rial. 
And  upon  the  other  point,  they  contended  that  the  se- 
venth count  was  baa,  as  the  words  of  the  libel  ^'ould 
not  be  extended  b^  tue  innuendo  lieyond  Iheir  nalur'al 
meaning,  which  did  not  point  to  the  plaintiff,  nor  have 
the  signification  given  to  it  by  the  innuendo.  (1  AVmy. 
Saund.243,  n.4;  FUawoody.Vt'rhv,  Uob.2Gt;  Com. 
Dig.  "Action  on  the  Case,"  "Defamation,"  F.  14;  Hall 
V.  Blandy^  1  You,  &  J.  480;  Forbes  v.  King,  I  C.  & 
M.435;  KeUttY.  Patiintfion,  &  B.  &  Adol.  G4.>;  and 
Solomon  v.  £awioii,.8  <i,B,  823).  It  was  also  con-' 
tended,  that  the  first  and  seventh  counts  were  distiuot, 
fUid  could  not  be  treated'as  bnti  cuunt;  and  that,  t)ie 
^[am^es  having  been  aiise^e^  generally,  ^lero  ou^lit, 
therefore,  to  he  a  venii-e  'Je, novo,.  ,  ,  „  '^i^^^'  ^. 
^  CoLTMA.if,  J.— It  appears  itp  me,  tiiafciwi^.rt*  to  con-, 
oder  what  is  due,  in  justice,  not  only  to  the  defendfini,' 
bnt  also  to  the  plaintifi*.  The  state  in  which  the  uor- 
tiea  were  is  to  bo  con.--idered  in  lietcrmining  wljeih^ 
there  has  been  a  fiiiluve  of  justice,  or  wlielher' there 
would  be  a  gre;Uer  failure  of  justice  by  postponing  ti^' 
case  and  granting:  a  new  tiiat.  Tlie  il<-'fi'iubint  i^ia^no1[i 
avail  himself  of  the  order  uiade  by  .Mr.  Baron  Parkg^ 
and.  he  does  nut  now  point  out  any  difiicnlty  wliicK 
there  was  in  the  way  of  his  doing  so.  It  ia  su^<(L'tit(:(r 
that  there  was  not  bufflciemt  time  for  him  to  act  upoi^ 
that  order;  hut,  us  to  this,  there  is  no  af[i^ai(it,.^iougJb;, 
it  was  easy  to  have  had  op^  if  tlic  fact,  wen  ^  sug?'' 
gested.  The  defendant  then,  goes  ^e  the  Meiz^.  •anl 
asks  to  postpone  the  trial,  bttthet  does  noi|ask  (a  post- 
pone it  unm  he  can  avail  lumself  of  f^e  or^er,  but  to 
postpone  it  until  the  nexi  .wizes.  It  Is,  thei;eforfv 
clear  to  me  that  he  did  not  mean  to  avail  hims^f  of  that 
Order.  Undoubtedly,  If  I  saw  th^re  had  beeQ  ^failur^ 
of  justice,  I  elionld  have  been  disposed  to  gra^t  a  new 
trial;  hut  when  I  conudex  that  ttie  matter  has  been 
•already  before  the  Court  of  Chancery,  it  seenu  to  ni^  to 
be  impossible  not  to  think  hut  that  justice  has  been 
done.  As  re^;ards  the  evidence  of  this  witn^  it  bais 
been  given  in  Chancery;.. and  there  is  no  ground 
fiar  saying  that  the  witness  would  speak  more  truly 
when  caUed  long  afto).*  the  transaction  than  when  lua 
gave  his  evidence  in  Chsoceiy :  Qiere  is,  therefore 
BO  reason  for  granting  a  new;  trial  on  tb«  ground  of 
failure  of  justice.  Thea,as  to  the  i^lic^ioa  for  arrest 
of  judgment,  ot  a  venire  de  novo,  there,  eertaiphr  are 
K»ne  old  decinons,  where  it  has  been  heldr.,Ultatiif  the 
person  be  uncertain,  the  imwendp,  QBnnoVM.aU(nre4'to 
make  it  certain:  but  I  think  that  suoh  oases. am^.not 
now  law.  In  S^omon  v,  Lamon  the  innnendo  does 
not  impute  an^  nusoondnct  at  all  to-  the  plqiptiuGf it  is 
^t  Uie.plahitiff.l^,beflp»  {[^UJ^r  ofs^Uwi  coprf^MUi 


and  supplying  bad  and  anwholeaome  vaUr  to  the  i| 

mentioned' in  the  libel;  but'lt  is  no  offeocetoi  " 
bad  water,  unless  ^he  party  had  tbe  netoi  of  «[ 
better  water,  which  Is  not.'ah^>rnili  tiwt  cose,  a 
it  impute  io  the  plaintiff'  that  helncw  that  tbe ' 
was  bad :  therefore  it  d^es  not  isa^^te  say  ofTeDce  i 
plaintiff,  and  is  rather  in  ihe  nature  of  sls&iiler  ( 
of  the  water.  On  iheae  grounds  IQiftGataiBaf  1 
tinguiahed,  I  t^^k  cleanly,  ,fiwm  ^  ^eteiit|  i 
riile  ought  to  he  discha^ed. 
^  Iff  AVLq,  Ji— I  ami  of  obitiioij  th^   wm  a  i 
discretion  with  the  judge  to  post poiie' tbe  tiiil, 
he  was  not  bound,  at  all  events,  uiiontheapplii 
the  defendant,  with  an  affidavit  of  the  abge^t 
torlal.  witness,  to  jml  off  the  trial.   If  the  jq'' 
inquiry  iotb  the  niatttr,  is  convinqed  that  jr 
notreqiive.tiu'  tii;i!  tube  postpon«.4,ibeiilti 
not  to  ECii?tp<)]u  V. ;  and  I  think  tlw  aM^iril 
case  ffaa^figHtly  icfusc-d,  the  case  nyt  beinj^ 
required,  tor.'tliij  purpose  of  furtheraigthejai 
that  it  ^nld.U :pf#fiai»^  J^^^^  ^1 
point,  itseems  (p  ^nfiijW^^P^^^  ^"^y 
be  separate  ^^^'^W'h}t3f^  ^'*S® 
ia  actionable.  [^BbaLordfifnpnere  k-a^thew 
that  there  are  some  old  cases  wliich,_onl 
,tbat  the  words  are  to  be  undsrstood  Tn  n 
Jhave  held  that  a  plainBfF  Ss^fiot  to  be 
.explain  them  by  attaching  to  them  a  stroi 
i  Those  cases  have  since  been  overruled,  and 
with  !MnatrH  Y:  X«iteM^t  the  -vod^-eMil 
bIMied  What  i^'  nion  IWJcbcManiS'iHth:' 
jSMmm<vJ  LaiMOU  i$m^kte  xttaridend  as  i 
where  a  libel  ItoMtin^  «iHicMet  tMj  li 
penonidj'  tt  <»rinM  bfl  stenM  «o  )mUm  i 
the  i4^fltlir,'«e<  thuvsopp*"^*^  '°r~' 
wMiinwdeditamplyto'tW^i^^  , 

that  tbiit  (MA^ecHbM-aaV'sbtUiUdngi'it- 
~idtAMr«t.i:$'dW'  waS'Mt'ti^*^ 
the  .aMbkiW*t  «f  <falsfaaie, 
Oflbidw  bii,^  I'i'  -'■r'iV).f  -yrt 
'  WliLe»^J;Ui  a^revithlh  ^Imtiotltf.t 
thidkfiM^'iKat  l4is^ralevjilio*dd>b«'idte)i 
Onimt-Mti^-^t  ifttgl4fri«wltb&'  tlMi  ;th0[ 
«iUet9toM  f»matm  (bieittieifli^aUfinhadl 
a  gro9»<iAU^ett«W!tif'/-H1l&Y«fct&kHlkaaiii  " 
the  iiHjMfld&;  viid'StlUne  jury  hare  ft 
wotjld>1>^  imMlVteiiilfth^o  the  lavr  if,  noderi 
cumstances,^tl»'lAdfl«WicMd3b6tiiliean^^ 

■.  >/  L-n-y-  '.■it  n  >■■ 


Qvifrey  iohtaer  the  1 18^  SetHim  ?f^,^^^ 
abicfi  mpowers  the  Jae!de"t^_  m'  lM^  Wbb 

,  ai^'Bjficott  ik  att  Claims  ^  io  or  in  ^^V^^m 
tahn  in  'Etedaion  bjf  Procaisfir^  that  T 
^ned  to  dete^inirig  CTaims  to  the  fjwdt^fi>^ 
TregpatscoinmUeed^nefeaaii^lheTrKmY 

A  Partj/  tpho  totes  utiiier  a  Jm^s.Or^^J^n 
aOtrutte  lit  eitkei^  aioUd  woT  *«'*l*'"*fV!f5! 

'  Whole  or  eiPari  of  which  he  »ust  Aow 
dudsiJrom  dbjeiSin^  to[the  i&rder  as  md*  ^ 

"^uri^cmion''! 

.  TKflpa(ii^heiae«4aati«p«hBmdt^f'^ 
ant  hreke  into,  a  roam  «f  :th*..pfciuti^»  »^ 
dweUingrKpUSe,'  made. a  gi¥«A 
ther^iftfOB^J  wjthiiaw  w>4  W  'ifS^'^ir^^ 
geod»-apd  --rf^tt^,  of.ae.flSn^*t  a«'>  l*^*^ 


B*W- WJStt«u|  Ti»i*>fe  the  pj^o^ir  j 
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aide  la  tla  o^'ia^e,  hv.tt^dHA.at  which  said 
ts  the  plaintiff  '^td  whoUjr' 'JifcYmted  from  cai-- 
feea  her  said  trade  or  buainess,  for  wfmt  of  needful 
roKHSa;}'  fomiture  for  the  reception  of  her  cus- 
..  aad  others,  and  was  deprived  of  divers  great 
f  toi  profits  in  her  saiu  business,  wliiclt  slu^ 
TOQld  have  obtained  therein,"  &c.    It  ap- 
By  affidavit  that  the  plaintief,  Charlotte  Tiiik- 
Itbe  room  in  question  of  one  William  Clarke, 
ihoi^e^i  which  it  was  situated  bcloii:;od, 
l.it  ifiUl       own  fumitore.    The  defend- 
J'<|lni  CinQljr  Co«iHi<of  Kent  at  Grares- 
fms^'ip()Viitr  ffif^^'e^^     from  that 
th^  gjbods  of  CHapttB^'ln'  Ian  action  hroaght 
at  the  suit  of  6ne 'Johh  Chaplin,  entered 
LplaintifPs  apartment  and  committed  the  tres- 
Pained  of  in  the  declaration.    There  was  some 
3'  in  the  affidavits  as  to  «hetherthe  entry  was 
one.   A  month's  notice  iiaviu^  been  given, 
[)i3  action  was  issued  on  tlic  30th  January 
hrt^wir,  when,  the  defendant  not  apjicar- 
itetiff  entered  an  appearance  for  him  ami 
On  the24th  February  the  defendant  Diitaini  il 
ftinie  to  plead,  and  served  the  plaintiff  with 
notice : — - 


tb. 


■  Cflonty  Court  of  Kent  at  Gravesend  ;  be- 
Chaplin  plaintiff  and  W'illiiim  Clarke 
Y&E  are  hereby  summoned  ami  rcquirLd 
c>lit  a  ooart  to  be  holden  on.  tlie  'Jtli  March 
itowA^Wll  diititli«  .honv  ef  t«L>  in  the  lure- 
UiK<a  dtfMilna^ibyijrda  to  certain  goods 
tUMM^dit^-Wflat  uwHtion  under  pro- 
l<W  nl'thlatiMtrt  ta  Ote  action,  and  in  de- 
£Tonr  then  estaUiBbine  such  claiai,  the  aaid 
llu  diattelg  wiUi  be  sold  according  to  the  exi- 
the  said  proCeot.  And  take  notice  tliat  you 
fcy  required  five  days  before  the  said  yth  day 
■inext  to  deliver  to  the  officer  in  charge  of  the 
BB^or  to  leave  at  my  office  at  Gimvesend,  a 
rrf  Die  gooda  or  chattels  so  claimed  by  yuu 
iiA*  ground?  of  your  claim.  Given  undtr  the 
tkia  24th  day  of  February,  18-19. 
BD(Ji>'i'  -jVjii!  "  1''r.\3.  ShL'TuijaTB, 

.  Clerk  of  the  sidd  Court, 

^otte  Tinkler,  of  Parrot-street." 

ikivinu  been  delivered  within  the  six  days,  in- 
^  judgment  wtiE  signed  on  the  3rd  .March,  and 
inquirj-  served  on  the  (ith.    On  the  £lth,  the 
fieaintho  notice  from  the  county  court,  tin; 
ittemej- attended  that  court  at  Gravesend, 
inH.lieiAg«^ed;OB,  objected  tluit  as  inter- 
4eBt,bad  been  signed^  the  ^ooda  sold  and 
andeoi  lo.the  exe^utlqu  creditor,  the  appli- 
f^li^^Mw'^aiit  to  interplead  was  too  late.  The 
W  the  county  court  sai4  however  that  he  would 
"jnided  by  that,  and  a»  the  particulars  of  the 
claljii  liad  Qoti^h^B  lodged  within  five  days 
;Uiehcarh)^,  as  rtqpiied  by  the  above  notice,  lie 
Tflgnjeat  fur  tJie  execntiun  creditor.    On  the  8th 
■•.iefcudact  took  out  ;i  summons  in  the  cause  of 
T^^Bilder  to  stay  ali  further  proceedings,  on  the 
l^that  the  county  court  had  already  issued  an  in- 
""■sutnmons  under  the  stat.  0  &  10  Viut. 
ig  disniissed  by  Patteson,  J.,  on  tlii'  }'>{h,  a 
'"qtiiry  was  issued  fortheUth  March,  at  Maid- 
.*Mreth*a*iwk  wef»  being  fcdd,  when  the  de- 
al aUendedj'iwa'fttejtlt'yiaieebsfed  the  damages 
_^b<ing  both  for  the  wrongful  entry  into  the 
^apartment  and  the  seizure  of  her  property 
ttd  alw  for  the  special  damage  conse- 
^Mbtiult  -  Jnat  before  the  execuUon  of 


thlq  yr^  fl  ieremptoiy  summons  Issued  br  Fark^ 
By,  (one  of  the  judges  of  aasUe),  to  set  aside  the  judg- 
ment and  all  proceeding  thereon,  on  the  gronnd  that 
the  action  was  brought  in  resfiect  of  the.  seizure  in  exe- 
cution under  a  warrant  of  execution  out  of  the  county 
court,  at  the  suit  of  Chaplin  t.  Clarhe,  in  respect  of 
which  seizure  a  claim  had  already  been  made  by  the 
plaintiff  and  duly  adjudicated  on  under  the  9  &  10  Vict, 
c.  96.  This  summons  was  attended  the  next  morning 
at  the  judge's  lodgings  in  Maidstone,  who,  after  hear- 
ing couna^  made  an  order  absolute,  on  payment  of  the 
costs  of  Qi6  day,  of  the  execution  of  the  wnt  of  inquiry^ 
and  whicjit  costg^were  ai\eTWards  taxed  and  paid. 

Bmntn, .m  Easter  term,  (April  17),  moved  to  set 
Blade  this  order.— Although  ue  county  court  judge  hu 
adjudicated  on  the  ddm  to  the  gooos,  that  does  not 
sSfict  the  |ilifintlfF's  right  of  action  for  breaking  into 
her  aparttaebt  to  take  them .  The  question  turns  on  the 
II8th  sectiqn  of  the  County  Courts  Act,  (9  &  10  Vict, 
c.  95),  Whi6h  en#ct%  *' that  if  anr  claim  shall  be  made 
to  Qr  io  respect  of  any  goods  or  chattels  taken  in  exe- 
cution uiider  the  process  of  any  court  holden  under  this 
act^  or  in  respect  of  the  proceeds  or  value  thereof,  by 
any'laudjotij  for  rent,  or  liy  any  person  not  being  the 

Earty  esBi^OSt  ^rhorn  such  pcoccss  has  issued,  it  shall  be 
iwnil  tot  ih^  .clerk  of  the  bourt,  upon  application  of 
the  officcsr  chained  wifh  executitm  of  such  process, 
as  well  henwe  as  after  aity  action  hnmght  against  such 
officer,  tttLissoe  a  summo^^  ^allii)^  befive  the  Bud  court 
well  ,tbe  ■partv  issuuig,  Buch  procflds  as  the  party 
makW  'such .  clalbi,  and  thereupon  any  .action  which 
inaUhftTft  -b^  hroughs  In  toy'of  ,  her  Majesty's  sa-i 
perf  or  charts  of  ^word,,  or  uiy  local  or  lienor  conrL 
m  r^^t  olf  such  elaiio,  shall  he  stayed,  and  the  court 
hi  ^ich  .sijdfi  action  shall  hare  been  brought^  or  any 
jTfdge  therepf,' otL  proof  of  the  issue  of  such  summons^ 
and 'thai;  ttie'  ^tiods  and  chatteU  were  so  taken  la 
exeeatlon,  may  order  the  party  hrins^g  spch  action  to 
piiy  the  cftsts  ^f  alt'  pi^e&dhiffii  hadTupan  such  action 
after  the  'Jarae  of  such  ^umniobs  out  of  the  county- 
court  ;.  Bufl  the'ii^dge  of  the xounty  court  diall  adjudi- 
dite  nponiiticU'ctaini^  ahd  Make  sw:^  order  between  tiie 
partteslfn'r^'ecft'therebf.'^d  of'nFO  coots  of' the  pro- 
ctjedoigB^  tis'ttMhtin  'du0«eShi fit,'  and  nich  order  dull 
be  enVorc^'tii'lik^iitahnei'  aaany' order  niade  In  any 
stf H  hibu^t  ^  stlch  eotirt.'*'  'Relianee'  iWl  probably  be 
pUoed  on'thEt  fifl^nce'beE^An'thb  laiigti%e  of  thia 
siiction^d''tflat  of  thle  IHtW^leader  Ae^  (1  &  2  WilU 
4;6i'6al  ■b.M;  Wifch  Wfl^^ph\rtW  the  Court  toad- 
jud!j»te  -oh'  the '  ^'  cTatm  io  ipaSif*  taken'  in  execution,. 
*hUe  the'it^s^t ■  statute  tises  th*  WOtfls  "  to,  or  »  r*- 
tpttt  ^^'fHtpy  But  "^n  ren>ectof^' was  inserted  ta 
lifeet'  i;^oes:hf '^(^^fied'clalinsj  as^  tnstiinse  claims  of 
Ifen,  it  haVih^'Deeii  doubted  whether  such  came  within 
1*6  lirterflsM^  Act,  (?b«rv.  StniMoii  l  Dowl.  3S7); 
dt  ^hen^^btiiU'hare' heed' nartea  witn  for  a  term: 
&e.  {Pdml  The  ot^*<  ef  the  »  ft  10  Vict; 
e;  SSL'  waii '  «hai  til  duestiAttf  aritin^  eat  of  'executionff 
tltii%T  fiMcds^  Min  the  counfSr  conr^  sfaomd  be  dlsposecf 
of  at  ihe  .ItH^  p«nsH)h)  exbehse..  Voir  it  would  be  very 
ili^i  ^t^ctl^  totheofficef  if  after  ^e  claim  to  goo« 
9lilSedw«rt'i(ldjiiQiiated  on,  he'were  AOS  liable  to  be 
sdM  'Ih  ttkBf^'  -fiir  entering',  Hotv^  to  seize  them, 
attd  'wlfftiU'bd^ti  evett  b6  tter  house  of  the  debtor.]  It 
isfhcA'ttec^iearytia  gosofai-  as  fhat.  *  This  case  is  analo- 
gOUti  t6  a  fierifteias  from  a  Mib^ior  court;  and  HoUier 
f.  ^ow^/S'C.  B.  9m  is  lUi  author!^  that  a  sheriff 
Vh6'  htlfl  bMli^  int«  tfai  house  of  a  party  and  seized  hia 
fifoodtr'  knay  be  sued  iii  trenpaSB,  after  the  goods  hare 
been-  rcMcn'ed  io  the  plabttin  by  proeeedinn  under  the 
XAfierpleader  Act;  (1  &  2  Wm.  4,  0^  AB).  There  CrMs- 
w^  J.,  puts  thb  caAe,  "Sbmnn  the  sheriff  under 
e^AAwof  an  ttzeentitm  agabstthe  gDodsof  A.  enter  the 
lioiMe  «r  'B.  and  tliMe  arises  goMB  belenring  to  C, 
inialdtkeahMiffyby  uinleiplMdernil^  obtained  In 
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nmwt  of  C.*i  d^to  the  ftAiSfAiipAn^  id.hu 
Bfftt  to  comflam.  of  t^e  tnaf^am  done  to  him?*  Bfr- 
aidcs,  UMbauiffof  tlu«miitt/coui1^  if  impn^ter]y  sned 
in  tiflHMny  mi^4uip]y  to  the  court  in  vhich  the  aaion  is 
tronght  to  stay  ae  proeee^Dga'  [Potfoc^  C.  B.— We 
hare  do  power  to  atejr  ^  action  |becsn&e  we  tiunk  ii 
ftirolouB.  We  can  if  it  is  breught  a^iaet  good  faith, 
«r  we  ma^  iec[uiiB  tiie  compliance  with  certuo  ternu^ 
each  as  gtring  eeooritj  far  eosta,]  The  9  &  10  TicU 
does  not  say  unat  the  county  court  ahaQ  have  power  to 
decide  on  ooBBeauoitial  dau^n,  and  if  the  words  in 
XBueet  oT*  ace  u>  hare  the  wide  meaning  suggested  the 
officer  would  be  protected  if  he  comintttM  anasttnlt  in 
takmg  the  goods,  or  eren  if  after  having  fonsibly  entered 
the  house  he  repented  and  did  not  touch  them. 

Ths  CeuBi  intuited  a  rule  to  shew  oause;  agidnst 
iriiicfa 

'  fftminu  i^wed  cause. — ^The  officer  had  a  right  to 
break  into  this  apartmmt  if  he  could  not  get  in  other- 
wise. The  stat^ent  however  that  he  entered  with 
violence  is  contradicted  in  the  affidavits.  The  statute 
Would  be  no  protection  to  the  officer  if  the  construction 
put  on  it  by  the  other  aide  ia  to  prevaiL  {Parity  B. — 
If  no  goods  are  taken  a  aoimty  court  judge  itos  no 
jurisdictioa  under  tliis  section;  but  where  goods  are 
taken  the  daim  should  be  not  merely  for  the  pro- 
perty in  them,  but  nspseC  ^  lAsm;**  setbatiftbe 
party's  bouse  msbxolm  Ih  ought tomake  blsel&Im  fbr 
tike  breaking  as  well  as  IbronnpeBsation  in  damages  ibr 
taking  tlie  goods ;  and  the  sc«Uon  says  the  judge  ^shall 
make  sock  ord«r  between  the  pntiea  at  to  km  ghaBxem 
fit,"  I  Uiongbt  it  would  be  very  nnjust  to  allow  the 
pl^tiff  to  go  on  with  snch  an  action  as  this:  and  whe- 
ther ri^ht  or  wrong  I  hare  a  rery  decided  opinion  on 
this  pomUl  Besides,  by  taking  the  costs  under  this 
order  the  plainUff  has  concluded  herself  from  object- 
ing to  it.  Whaierer  a  party  has  arailed  himself  of  a 
judge's  order  by  aoceptanoe  of  costs  under  it  or  other- 
wise, he  cannot  afterwards  apply  to  set  it  aside  as  made 
without  jurisdiction:  (Kmgy.SimmmdwyT  (^B.2St-i 
Jr«Nmm/ r.  .Barm,  3  B.  & C.  801 ;  Peane r.Chadiit, 
19  Law  JouTB.,  N.      Ct.  B.,  49). 

Hmnen  (being  asked  by  the  Court  what  he-  had  to 
eay  on  "ttiis  latter  point). — The  eases  olted  an  ^stin- 
gvfshable  in  this,  that  in  them  the  costs  accepted  were 
given  br  the  order,  and  could  not  hare  been  otherwise 
obtained ;  whereas  in  tiie  present  case  they  were  costs 
to  which  the  phdntiiF  was  already  entitled  by  rirttie  of 
iris  judgment.  {_Parbey  B. — In  consequence  of  the 
order  von  got  tiiem  sooner,  as  otherwise  ^ou  wooM  not 
hare  been  enUtled  to  your  costs  until  judgment  was 
rigned.  Yon  could  on^  receive  that  sum  in  the  way 
you  did  on  the  sn^MMition  that  the  order  was  a  rtdia 
order;  and  you  cannot  blow  hot  and  cold,  and  saiy  tbat 
the  order  is  valid  for  present  benefit  bat  invalid  fbr 
other  purposes.]  1^  deftndant  tradered  tlie  money 
for  his  own  pro£ection  ;  be^es,  the  jodge's  order  giree 
US  only  «  part  of  the  oosta  to  wdtlen  we  weie  enutled 
under  the  jndgmort.  B.— Yonr  aoe^tiag  a 
leaser  amovnt  at  an  eawer  time  is  a  satiifiKtioa  of  the 
greater  one.] 

Poux>CK,  C.  B. — This  rule  must  be  diedurged.  It 
might  be  discharged  simplv  on  tiie  narrow  ground  that 
under  the  circumstances  of  this  case  the  party  applying 
to  set  aside  the  order  of  my  Brother  Pance  has  in  feet 
adopted  it  by  taking  somethiiij^  under  it.  Bnt  I  shall 
not  abstain  from  giving  my  opinion  on  the  lar^  ques- 
tion. TheCoun^  Court  Act  is  a  very  beneficial  act — 
the  object  of  it  was  to  prevent  the  expense  of  litiga- 
tion and  as  &r  as  m»  be  to  administer  disap  and 
sttbstaaUal  justice;  and  with  tills  view  the  llStIt  leo- 
tten  makes  provwon  fat  claims  arlM^g  out  of  llie 
■eizom  of  goods  widw  encatloni  from  thrt  oontt. 
I7ow  I  thiiric  that  in  oomtrakig  a  lenaedial  atatate  like 
tl^  Ae  olgect  of  irikioh  was  toiepreasa  grienmee,  it 


ia(mi;dnlT,  'so  Sk  ae  we  ain,Js&rtsUui 
naedaMlue  as,  to  advance  the  remsdr  sad  _  ^ 
disease.  rjEEannaa  hem  olHerred  that  be  bed  vt 
heard  oil  jEheg^md.^Besfisn.]  laiQenly 
outanopuiion;  Xam  iQrBemea^li&UagB, 
to  entertain  a  d^Esrent  eoe  iCs^y  MguDoitB 
dtKed  to  me  stroi^  enouji  to  coi^hte  tint 
entertain^  present.  Thequestumnsylei^. 
the  ease  presents  iiaetf  ol*  a  trenia  ooauuttri 
house  of  one  party  to  seix  the  goods  <^ 
But  here  the  owner  of  the  heose  Aid  Uu 
the  Mods  ssixed  are  tte  same  par^,  andtti 
the  boose  and  tint  for  the  yede  cannot  be  i 
The  point  having,  been  nweM  t«t  iSifMKteBt  nd 
to  be  one  ef  cmulderable  impoita&be,  I  thnnr 
Hot  as  expresBuig  a  dtesdsd  or  wb^deat  jidgr 
only  with  a  view  tiwifMrtieaxaaf^  atnsrlNti 
is  at  least  a^  opmioa.   The  nle\viU  tbsni 
chaiged  on  the  gronnd  that  Hr.  Hanwa'a 
taken  something  under  tliis  order  and 
be  heard  te  imwaiBh  it. 

PAnKE,^B.-— I\  am  of  the  same  opinioa. 
mnst  he  disduuged  on  tlie  ground  stated  bj 
On  the  general  questitm  I  beard  the  sbk 
Mr.  Uaunem  in  the  first  instanic^  when  tU|i 
granted,  for  it  was  not  grsnted  ia  a  momi 
have  hourd  nothing  on  full  connderation  of 
ment  to  change  tpe  opinion  I  then  e^rea 
not  the  least  doubt  as  to  the  ^piopiietf  ;of 
order.   K  the  superior  court  iias  iu^  pe' 
vexations  actions  like  these  which  migtitbt 
by  county  court  judges  the  law  woaU  be 
do  not  toink  Hb.  Haonen  can  urge  nore  J  ^ 
when  the  subject  was  discussed  eo  the  siotuB 
rule  ;  which        by  me  at  Icaat,  gianted 
reluctance. 

RoLFB,  B.|  concurred  on  both  poiaij,  saraf 
had  entertained  some  doubts  on  the  secM^I 
they  were  removed. 

PtATT,  B.— This  mU  must  be  disdnirf 
the  order  has  already  been  adopts  ^ 
and  not  because  it  ts  to  be  taken  as  tUsA 
an  AcSon  of  trespass,  if  a  Jnflge  who  hu'M 
whatever  to  stay  the  proceedfnga  on  payia 
npto'Uiel  time,  were  to  make  an  order  to 
and  the  deftndant  went'  befbre  the  DF&stet  g<A 
taxed  and  put  them  in  his  pocket,  conH  H 
tended  that  he  could  nfterwards  set  saide  w 
Aa  to  the  other  qnestion,  whicll  has  m* 
Bi^ed,  i  Acd  that  having  «nayed'if[Bh^w 
erperience  and  ieaming  I  ought  te  di^nitt 
nioD,  but  ss  1  i«ad  llihi  seetion  I  do  not  tb^ 
tireftWDewfaicfaiBsapposedtobcloi^toiE.  ^ 
ciaimott, not  Ate  exeeotien  debtor,. has  jpwl 
owB  house,  and  Ae  btdlHT  were  so  iU-sdrMj 
faraefi  tiie  enter  door  to  seise  them, and  locw 
gross  and  iqtgnvirted  tiengss,  cna  nyenBn7«| 
eeetion  rives  power  te  tbe  ju^  of  Uie  odbd^ 
toawatiiaamagesfertiiatt  I&diwthiig«fw 
inlt.  Thfa  is  a  ease  of  claim  to  goodly  ■b' II 
the  words  "  In  respect  oT'  the  goods  ip« 
apply  to  eases  of  lien  and  soeh  Hke,  and  tbit  Uie  A 
Istnre  used  this  large  language  to  meet  those  tsm. 
eectionsays,  "  If  any  eUim  shall  be  asde  to  or  ij 
wect  of  any  goods  or  chatteb  taken  inexfcntios  m 
the  process  of  any  court  htdden  trader  th« 
respect  of  the  proceeds  or  value  thereof,  («I  *"3 
to  the  goods),  "  by  any  lanaord      rent,  « 

Kreon  not  bong  the  party  uuort  whom  «»  I™ 
s  {ssned,"  it  &^  be%  tiie  jad|e  to  im»  »«»* 
like  an  inteipleader  snmnens,  aBinr  W*"*^ 
party  isaoing  the  pracess,  as  well  »  ^ 
maUng  the^dm  i  ««ad  therenpoo  "7  " 
shda  hm  been  teonght  in  any  of  her  H4<^  J 

rioreootsof  leeoidfor  in  any  loeal « 
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rfMok  tim,  AiH  be  itv«<"  ud  Um 
AsMmtf  eout-  li  to'do.  wllai?  tkot  amem 
tar  tto  li'iiiMH.  hot  **«di«(ttoate  naon  sach 
B^t  aAanl<»  1wt«Ml&  w&oal  "be- 
>  iwti^t.  «.  belitwa  tiM  daimMik  and 
cmfitob  I  Mil/  ^  ttotr  Me  -wbf  H  » 
■t  if  knekvA  u  to  pieces  this  omfiiMd  con- 
laf  tha  itaiate  fa  to  be  tlUc*^  and  he  ie  to  loee 
ij     wtbo;  and  1 4iiik  thai  vlken  tiM 
I  ndi  £ir  gOMi  the  poorer  ef  the  judge  1* 
tnm&w  niefa  damages  «»  n^riit  «nee  sram 
f  flri  tuciiig  of  them^Aijf  dSiel4fy«j: 

CXttlStlSrcmY  COURT. 

bovir «,  KuWlLr-^IM  16» 

\anintMd  smmd  Afiidm,9  2)mial  (fftiu 
» md  tlM  Smidmct  if  M«  Sm^and;  tmd  m 
mdj^ik  Arlklas,  Smuomi,  ariimff 
iRviimo^  (ha  Att  elua-ged  catdd  not 
i  mmittM;  Moondfy,  i»  ti§  i^itA  ArtieU, 
land  CD.  tad  tat^mred  mA  T^rt*  of  tA« 
\mmmed:  thirdly  4m  the  UaUi  to  tMe  rix- 
' AOi^ A,  and  C,  D,yiM proewHng  tie 
t  mmud;  fowtUf,  im  ike  umntmMh, 
Xtmi  V.  D.  had  attempted  to  indw  Penom, 
xiimesamM^to  d^poHfdMf:—B*td, 
Ifa  third,  fimhk,  and  fifth  AfHeUe  wre 
^  Of  ll*  Witnma  mamintd  m  the  Jtrtt 
Iwiddghe  OkefiuUplmMiiHUlkitd, 
imdjMky  «f  Camga  SdmtUB. 
[tltf  di  flfaa  Mwi  wMfijMc,  «t  d^bctfiy  the 
WHmem  uwmintd    Me  Catm. 

.  is  eoBwer  to  tha  liheLaad  ad^tioaal 
.|l£(7DX  oanueted  <tf  MvcBtea*  aitielea: 
iths  aenral  diamea  of  adnltaiy  pleaded 
r  (Useeond  ^eaded  the  eeirenl  zooms  oo> 
'  I  luHbaad  during  hie  ha^iMsineBt  in  the 
\\.  thathirdy  fouTth,  aaa  fifth, eertain 
e  prioDD.  in  order  to  shew  the  tmpoeil- 
Bthof  the  ehairg«s«^^8«Mrar  oes- 
'kmbaad  wfaifat  iji  pneon;  the  lixth,  se- 
)i|^th  ««M  exceptive  to  the  dianwter  of 
ipsdwed  on  the  libel;  the  nlath  pleaded 
in  the  conntj  of      attom^y  at  law, 
\k  Ka^  by  ihenoHlTee  or  ageate,  t*  vi^ 
•Si  mid  ttim^ttXi,  im^  or  one  of  them. 
L  of  waante  of  monesTr  aad  pnmiaM  of 
land  ptmOed  opon  m  three  iritneaHO 
m  mmg  «a«p»,£Mj  to  avert  the  tmth  oL 
"  I  wttaiuiM  te  proTiu  too  oonteata  of  the  libel 
Ml  trtidea,  and  nother  addiUowd  artidee 
iiUttiraw  portiona  thoreof;  aad  that,ia  or 
wnUi  of  Deoember,  1848,  or  in  the  month 
7)  lUft,  the  eaid  thyea  vitneaeee  weia  ee»* 
'  tbt  Mid  H-  or  mne  othm-  aerent  of  him,  the 
\  aad  vith  his  piiv!^,  to  an  ian  at     in  the 
'  ^  md  efterwards  removed  to     in  ue  same 
rto  Mma  ether  plaee  or  places  nafcnown  to 
[^inptaunt,  at  a  diatmiee  mna  London,  where 
M  atawMS  mi*  lodged  sad  meintrined  at 
■wentheondhof  theeaid  W.  3.,  who  was 
dbUs  fw  wadk  ezgpensee;  and  that  during 
knaaeaei  ef  the  said  three  witnaoBee  (naming 

nd  b eadi  PUm  mbxriu  to  them)  at 
pun,  tbe;r  won  snpeiintmdcd  by  the  said 
hljWeymf  ^  cU«aM  FT.     and  wea 
t»  mgr  aad  depon  fiOee^^  aa 
""•BKwi^iaAbaMMb  The  tenth 


the  ibrtttae  of  the  wife,  and  the  auu<iy  of  W.  S.  that 
the  ^(vi^preriou  te  her-marriase,  Aoold  beeone  an 
InnAtate  othia  hooae,  and  many  bjj  son  ;  the  elevurth, 
his  (Ds^polntment  on  hearing- of  hermarriige,  and  hia- 
dediaaflwi*  to  the  tmsteea  under  hoc  father^i  wHI»  that 
themaxriaga  oag^  to  ba  dlsBolTCd;  the  twelfth  that 
of  hts  own  mam  notion  he  presented  a  bill  lo  theBaoia 
of  Lorde  f«r  ^beolvfaig  the  marri^;  the  thirteeotl^ 
that  the  prooeedlngs  in  Chanoeiy  were  feonded  on  Us 
affidsrit ;  the  finirteen&,  that  criminal  proeeediags 
wore  institnted  by  him :  the  ftfteenih,  th^  the  bill  bting. 
wlttidmwn  flrom  the  Horn  of  Iiords,  he  declared  thai 
some  act  of  adnltery  must  be  ^Tod  as  agaimit  S.  Bmv% 
and  that  his  son,  in  his  preeenoe  and  heariju;*  deolared 
that  he  wonld  get  a  eaee  of  adoltery  proTea ;  the  rix- 
toMth,  thai,  inlhrtheranee  of  Uie  deduatfonsof  hfanself 
and  his  son,  he  caused  S.  Brown  to  be  cited  in  the  eaasa; 
aadtbeseTeatecath,thethe>iaaon,andotheTS,theaMnta 
of  thflon,  or  of  one  of  them,  immediately  after  the  issaa 
and  serrioe  of  the  citation  in  the  next  preoeding  artiala 
mentioned,  ^plied.  nd  oftentimes  riaiee  have  ap|^led» 
te^  and  eadeaTonnd  to  ind»s,  divers  penoai^  other  than 
thoea  examined  sa  witaeasas  in  this  eaas^  by  means  of 
money,  and  by  oHkn  sad  ^wnism  money,  to  aUeg* 
&lsdy  that  an  act  or  acts  of  adoltery  had  been  cobh 
mitteo,  or  seme  pretended  &et  or  mots  which  might 
tend  to  the  eondusion  that  an  act  w  acts  of  adnmrv 
had  bew  ounmitted,  by  the  sud  S.  Brown  doriu  linr 
imprisonment  in  the  Qneen's  Prison.  The  admMan 
of  all  these  aaticle^  except  the  flat,  second,  axtli,  aa* 
veaih,  and  e^th,  was  (^posed  by 

Sir  XDodm,  <4.  A^and  Sbrduv^Tho  objeetiott  \a 
the  third  and  fborth  articles  is,  that  what  Is  there  pleaded 
is  argnmentative :  the  rules  of  the  miun  m^  he  good» 
and  maybe  obeerred,  and  yet  the  adalteiy  nwbecoia* 
nutted.  The  fifth  article  is  nselHw,  heoanse  the  Court 
^Tea  the  aocased  the  benefit  of  a  good  ehavaeter  natU 
di^OTod;  andthoiu^&snUK^  wajnetioewaBotheN 
wiae^aawchanwter  la  new  landed.  With  rsspect  tfr 
the  niatfa,  the  eharge  of  tampering  with  the  witn< 


and  snboiiutiaa  of  peritoy  is  oronght,  aotagaiast  Ura« 
Brown,  or  hw  guwdian,  or  any  of  tha  wltneeses,  but 
aaainsi  persoBS  who  were  entire  stmugers  to  the  eaasiL. 
who  are  not  even  alleged  to  be  agents  of  the  party,  and 
who  have  no  ntporttmity  of  defimding  themselves.  [Dr* 
ZmAinf^em.—ia  not  tlm  the  case  with  every  man  who 
is  ohaq»d  with  oommitting  adoheiy  with  a  married 
woman!}  Yes,  bnt  that  is  neceaiarily  the  ease,  ud 
then  there  most  be  a  sepwate  prooeeding  todanuge  Imak 
The  articles  from  the  tenth  to  the  sixteebth  inclusive 
oen  have  no  bearing  upon  the  issoe,  whtdi  is  a  qneetioa 
of  &ct  utterly  oncoaneotod  with  anything  dam  by  & 
(o'hlasoA.  nie  eluuge  made  in  the  fifte^ih  aiticde 
too  vagaeiy  kid;  aadif  thatartidebe  admissible  at  all, 
wluoh  we  do  not  admit,  because  S.  and  his  son  are  ao 
poctias  in  the  caase,  it  mnst  be  xefumed,  and  the  fsota 
be  pleaded  more  BpedfioaUy.  Aa  to  ths  dxteenth,  it 
can  mahe  no  d^Mnnoa  who  cansed  the  (dtation  to  ba 
taken  oat:  the  case  and  the  parties  were  now  n^gnlariy 
befbre  the  Court ;  and  the  objection,  if  worth  an^rthing, 
onghtto  have  been  taken  before.  TheseveateenthisopeB 
to  the  some  objections  aa  the  ninth ;  and  besides  that, 
it  is  too  general— it  is  without  names,  datest  or  places. 
The  sole  object  of  these  articles  u  to  attack  the  character 
of  S.  and  his  son,  and  that  object  cannot  be  attained  in 
an  allegation  le^onaive  to  a  llhel  in  a  ones  of  tfaia 
nature. 

„  and  Jmner,  eontra.— [Dr.  JaiMiytoi. 
With  respSDt  to  the  third,  fi>iaai,aild  fifth  articles,  yoa 
will  get  from  the  evideaee  all  the  good  yon  conld  derive 
Aomthe  admis^oaef  these  aitieleB ;  lud  the  rules  and 
regalations  of  the  prison  com  hare  no  bearing  upon  tha 
case.  Ton  mnattMoe  those  astides  oat.]  The  ninth  a»- 
tide  ia  af  gaeat  importanra,  aa  it  seema  to  aa.  S.erUa 
vm  was  mwd  ip  xtan  vr\m  irith  tTI  thf  tnifitrtinirM  i» 
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the  case,  and  their  conduct  and  interference,  as  pleaded, 
TO&y  have  the  rnAUei  bearing  upon  the  result  of  the 
case,  shewing  that  the  evidence  has  been  tampered  with 
by  them.  [Dr.  LutMngton. — I  am  inclined  to  admit 
we  mnth  article,  for  the  luts  there  pleaded  go  to  the 
very  root  ttfjusbce;  andtheCourthasarii^ttoknow 
whether  the  witnesses  hare  been  tampered  with  or  not. 
But  you  must  strike  out  the  words  "  or  others,**  and  any 
other  general  words  which  occur.  (The  words  above 
printed  in  italics  were  accordingly  strack  ont  befinw  the 
admladottoftltearticlfl).  Then  as  to  the  rest  of  the  arti- 
cles •  remembering  the  real  issue,  can  you  shew  me  how 
they  touch  that  ?  Supposing  you  prove  the  ninth  ar- 
ticle, what  do  the  proceedings  in  Chancery  or  elsewhere 
signify  1  And  how  can  the  seventeenth  article  affect  the 
charge  of  adultery  ?]  The  seventeenth  article  charges 
conspiracy  ^nerallv  agunst  S.  and  his  son ;  if  we  can 
prove  that,  it  will  nave  some  effect  upon  the  ninth  ar- 
ticle. It  seems  admissible,  upon  the  principle  to  be 
found  in  the  answer  of  the  J  u^es  to  the  third  question 
In  The  Queet^a  cage,  (2  B.  &  B.  309). 

Dr.  LuSHiHCFTOR.— -The  only  quesUon  is  as  to  the 
admisrion  of  certain  parts  of  this  allegation.  The  issue 
is,  whether  adultery  was  committed  or  not  by  the  hus- 
band, in  the  Queen  s  prison.  The  charge  is  laid  very 
generally,  and  is  answered  as  generally  in  the  seoond 
article  of  this  all^tion ;  but  the  third,  fourth,  and 
fifth  articles  go  on  to  plead  circamstances  shewiiw 
that  adultery  could  not  in  all  probability  be  committed 
situated  as  the  husband  was.  I  think  that  everything 
which  is  pleaded  in  these  three  articles  may  be  taken 
down  as  evidence  upon  the  second,  the  witness  upon 
that  article  giving  his  reasons  for  knowing  or  believing 
that  the  adultery  could  not  have  been  committed  at 
such  times  and  places.  I,  therefore,  reject  these  three 
article^  and  I  do  not  think  that  in  bo  dtniw  I  shall  at 
all  prejudioethe  husband's  case.  The  ninth  article  is 
of  a  Ter;jr  different  comi^enon,  and  I  remember  none 
of  a  similar  kind.  It  has  been,  I  am  awate,  considered 
very  doubtful  whether  snbomation  of  perjury  should 
be  allowed  to  be  pleaded  here ;  but  in  this  case  I 
think  that  I  ought,  for  tlie  sake  of  justice,  to  allow 
the  party,  at  his  peril  however,  to  plead  that  the 
witnesses  have  been  tampered  with.  I  shall,  there- 
fore, receive  the  ninth  article,  and  if  it  is  established  by 
testimony  it  will  materially  shake  the  evidence  of  these 
witnesses.  V/iih  regard  to  all  the  other  articles  down  to 
the  seventeenth,  I  reject  them,  as  having  no  beari^  at 
all  upon  the  case — ^they  are  altogether  irrelevant.  S.  or 
his  son  may  have  done  eveiytEing  which  is  pleaded, 
and  yet  that  could  not  afifect  mv  jndgmoit  on  the 
charge  of  adultery.  Then,  as  to  tne  seventeenth,  it  is 
^uite  imposnble  to  admit  so  vague  an  article,  nnlesa  the 
interests  of  justice  absolutely  require  it.  I  have  shewn 
my  diapodtion  to  go  very  mr  by  admittii^  the  ninth ; 
but  if  I  were  convinced  of  the  truth  of  the  whole  charge 
here  laid,  I  should  not  bo  justified  in  saying,  that,  be- 
cause he  was  proved  to  have  tampered  wim  some  person 
who  has  not  been  examined  as  a  witness,  therefore  he  had 
tampered  with  others.  The  third,  fourth,  fifth,  tenth, 
and  subsequent  articles  must,  therefore,  be  rejected. 

FAtJBBKTc  V.  FAxrasBn.— Jims  16. 

3A«  ZiML  In  a  0am  i^Dkoree  l^Beaton  ofAdndUry^ 
pleadecl  AdmMont  qfa  third  Perum  a$  tothe  IlU- 
gitimat3rofiheChUdtouMtAUu  WifthadmmBwth, 
At  th»  Searing,  tke  Comt  Erected  the  E^nden^  gnm 
vpon  thai  Article  to  he  ttntd  out. 
This  was  a  cause  of  divorce,  brought  by  the  husband 
against  Uie  wife.   It  appeared  that  the  wife  was  deli- 
vered of  a  child  said  to  be  the  oScpring  of  adulterous 
intercourse ;  and,  in  support  of  tills  part  of  the  case,  the 
eighteenth  artide  of  thelibel  pleaded,  that  the  mother. 


being  desirous  that  her  child  ihoold  be  baptised  icq 
ing  to  the  ritee  and  ceremonies  of  the  Cbordi  iit 
land^  authorised  Mrs.  T.  to  call  on  the  Bev.  J.  A, 
officiating  minister  of  an  episcopal  ehudi  ioEfi^ 
for  the  purpose  of  making  arrangcmeDtsforthi^ 
of  the  cbild  on  the  fbllomng  day,  which  Mn.  T.ta 
ingly  did ;  and  that,  on  the  fwowii^  dsy,  tiu  mt 
accompanied  by  Mrs.  T.,  went  to  the  sua  cbsnh 
the  child,  and  that  Uis.  T.,  in  pnmuDoe  of  the  a 
rity  and  dureetion  of  the  motho*,  wait  into  the 
room,  where  the  Bev.  J.  A.  then  was,  tat  tiu 
of  giving  him  instructions,  as  she  bad  beea  di^ 
do  by  we  taother,  with  respect  to  tiie  entij 
baptism  in  the  r^ister-book  of  baptisou :  th^ 
coarse  of  making  such  entry,  the  Rev.  J.  A. '~ 
the  name  of  the  father  of  the  childjWheaMn. 
into  tears,  and  stated  that  the  chdd  vss  i 
that  the  mother  of  the  child  was  Mis.  F., 
church  ;  that  her  husband  was  Mr.  F.,  ttf 
that  W.  B.  T.  was  the  &ther  of  the  chi 
medi^ly  afterwards  the  child  was  biptned 
church  by  the  Bev.  J.      by  the  nttnes  d 
the  presence  <tf  Mrs.  T.  and  the  mother,  wl 
sponsors.   Four  witnesses  were  produced  aod 
LQ  proof  of  this  Article  ;  and  two  of  them,  the' 
and  Mrs.  T.,  proved  the  facts  pleaded. 

Phillimore  and  B.  Phiilimore,  for  the  h 
upon  this  article,  in  proof  of  the  adoltm, 
sion  binding  on  the  wife.  (Taylor's  Law 
vol.  1.  sect.  411). 

Robertem  (Harding  was  with  hun)  dee^ 
the  case  for  the  vnfe,  the  facts  and  eridt— ' 
dently  of  the  eighteenth  article,  being  en: 
title  the  husband  to  a  separation, 

Br.  LusHiNQTON. — The  eightemUi  v&k 
the  christening  at  Edinbuigli,  and  lbs.  T, 
Bev.  J.  A.  are  the  two  Important  iritOMd 
to  prove  the  (oroamBtanoas  there  pkaM. 
admiembility  of  their  evidence  is  a  ^nt^ 
Meat  importance.  The  way  in  which  it  ii  -* 
uie  declaration  of  an  agent  is  evideBce 
mincipal  within  the  scope  of  the  a^Mf 
Here  Mrs.  T.  was  the  agent  for  the 
this  child  christened,  and  all  her  d 
pursuance  of  that  puipoee,  are  blndinr  apt 
of  the  child,  the  wife  of  Mr.  F.  Sow, 
general  principle,  that  the  admisBon  of  the 
during  the  continuance  of  the  agency,  in  r 
transaction  then  depending,  binds  the  j^sxip 
deny  the  applicabihty  of  mat  general  piinap 
present  case.  No  doubt  such  an  admisaon  u 
to  affect  pecuniary  reaponability  in  c"'"^  "^V 
oontxacta^  buying  and  selling,  and  so  futh ;  M 
the  hiquiiy  is  of  a  totally  diffinent  kmd. 
a  criminal  proceeding,  to  punish  by  fine  or  impniai 
but  still  it  is  a  question  of  guU^  or  Dot  gnu? 
crime.  Soppoee  a  solicitor,  employed  to  p,wp«^ 
of  separation ;  could  you  make  his  dedaraUons jni 
Surely  not.  Pecuniary  reeponsibility  maynwjy' 
upon  the  declarations  of  an  agent,  whether  nich  * 
tions  be  true  or  false,  and  the  falsehood  would  w 
onerate  the  principal  fiwm  the  act  of  his  agent,  M 
within  his  authority ;  and  here  the  dbUncuoiii 
for  this  Court  must  look  for  troth,  and  not  «f* 
lity.   If  Mrs.  F.  had  instructed  Mrs.  T.  to  miktl 

admissions,  why  was  not  the  bet  pleaded  ?  Mrs.  i. 
then  have  been  examined  upon  thai,  aod  the  <" 
tiona  made  by  Mrs.  F.  would  have  been  eridence 
herself.  But  the  case  is  not  so  shaped,  and,  w 
now  stands,  all  which  the  Court  has  before  it « 
merely  to  the  declaration  of  a  third  P«»'^.r' 
evidence  against  the  wife.  It  ought  not 
received  at  aU;  and  tiie  course  I  shall  adopt  w^ 
dizect  tiie  whde  of  this  evidence  to  be  stmck  out. 
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iCMHABCELLOB  OF  ENGLAND'S  COURT. 
BHKT  9.  Tn  SovTH-usmui  RunuT  Gohmrvk— 

i>-miS|^riKMm  #B  rt$traki  tK$  Om^ofAm^ 
Balitut  line  of  RaUm^,  hid  dowt  for  the 
ta  oflkt  CbmttnmtiM  o/a  pemumtM  lAn*^  in 
*  Mrniur  a$  to  «a«M  inHay  to  tkt  Piahitifif 
J  toy  awiMb  <iMi  i>— m<  Aatbu  ahmAr  6em 
hOtSomm.  At  Aa  Aekrit^  tftk*  JfMton,  ii 

}JMm  Mf  tkereArt  rtfimi,^  Omt  nmtmff 
^Omiiitratim  1^  Obttt. 

'    tfdUiI/atmi^tJitOimrt^  n^gmUmJh' 
ittparl*. 

23rd  Hay  the  pUinUffii  moved,  Iwftire  hU 
^npaite^td  reetTunthedefinduts^tfaefr  agentey 
,  lod  workmen,  from  iHnnlng  ordnnrlng  any 
tndot  or  ouier  eaniagea  along  ihe  newly- 
«d  Tulway  in  front  of  three  houses  of  tne 
.nnmberlcll^  14,  and  10,  in  Hardlo-Btreet, 
I,  or  approaching  thereto,  tmd  from  othenrtae 
^■tnisbg,  £docatlng,  or  injuring  the  frames  of 
es  1>y  th«  usage  of  tfie  said  rAilvrky.  The 
lor  then  refused  to  grant  the  injnnctfon 
gave  the  plamtifb  I^ave  to  serve  the  de- 
short  nottee  of  the  motion.  The  plun- 
red  upcm  notiee  ttetim^lngiy.  The  Bne 
.  in  qoestion  wai  a  temporiuy  banast  line, 
Lim  the  7th  Blay,  was  laid  down  by  the  de- 
IiwUm  phiposesof  the  const  ruction  of  their 
way,  closely  in  firont  of  ttis  {daintiflb* 
V  On  the  some  or  the  following  day  to  that  on 
L A>  Une  was  !ftid  dovni>  the  defendants  com- 
TnuuuiiK  laden  ballast  or  earth  WAMOns  npon 
imttiediately  thereafter  the  plsSnttn*  hoasest 
[me  preTioosIy  in  good  conaition  tod  repair^ 
^dmr  marks  of  most  serious  and  extcnriTe  in- 
Q  tlte  dislocation  of  their  sereral  frames  the 
[m  of  the  external  walls,  and  the  htdhiation  of 
ittm  the  perpendicular.  On  the  llthof  the 
ilcaass  of  two  of  the  honse^  Nos.  Uand  Ifi, 
'  Knted  thdir  ooadlUon  to  the  defendants' 
latter  caused  wooden  Aores  to  hb  |da«ed 
I  luk  of  Nob  IS,  ifHifch  was  th«  eild  fanss  In 
'  nrerent  it  fUflngr-   On  the  sKtme  day  the 
ploj-ed  their  survey  on  to  Inspect  the  houses, 
'  Uinr  report,  in  vmtlog,  prononnced  them, 
s  receirea  by  these  recent  fractures,  to  he 
OBtenantiAle.   Ott  the  12th  the  plahittffs' 
'^Ued,  1^  letter,  to  the  sollciton  of  the  de- 
'i  r^tMentrng  the  eon^ttoA  of  the  houses,  and 
■K  that  an  early  day  might  he  appointed  for  the 
nrreyors  of  tM  plaintiffs  and  of  the  de- 
*^  to  meet,  in  order  to  bettle  the  amount  of  com- 
>  to  be  p«id  to  the  ^sfastlA  by  the  defcn^ta. 
vwmadt  on  bduilf  «f  th«  dslbndants  to  this 
the  debnauito  htving.  In  the  words  of  the 
r  imee  the  7tb,  (the  day  on  which  the  line  Was 
■t)iCoiitInned  to  mn  thor  earth  waggons  along 
dnring  eTcry  day,  and  at  all  hours,  to  the 
in  menaMar  injury  of  the  houses,**  the  plaln- 
>^the  SSud,  «led  the  bill  in  this  suit,  stating  the 
Aca        set  forth,  and  praying  for  an  in> 
I  iaconfonnity  with  the  terms  of  the  notice  of 
^  first  statement  in  the  bill  relatlTe  to  the 
[u  the  houses  was  as  follows ^  That  the  eon- 
^of  the  waggons  along  the  railway  in  front 
"  houses  Am  dsM  Terr  great  i  nj  nry  to  all 
"  It  was  admitted  by  the  pl^ntiffs,  at 
[  of  the  moUon,  that  the  ballast  line  had  been 
'i  wholly  removed  by  the  defendsnta ;  and 
Ik  iir-i  ***  '^'^  ^7  an  affiflavit  filed  on  behalf 
**™t»»tohaTet«k«»  pbm  "AorUyaltat" 
VouXUL  ff 


the  puttii^  up  of  tlie  shoring  timbers brfore  refiwredto; 
ths  preefse'tiiiAt  oTthe  removal  dM  &at,howerer,  otiisis 
wii^  thlin  as  beFon  ment$ened,  appear.  The  permanent 
'  lide  of  QilWaT,  whidf  was  fhrtner  removed  from  the 
bouses  than  tn^  temporary  Une  'ha^  been,  was  not  ia- 
tinSei  Yo  Iw  in  any  way  aiffected  by  the  present  suit. 

Stuart  and  L.  ShadweU,  for  the  motion. 

BetkM  and  J.  Bai^^im  the  dsfcndants,  eontra. 

Stuart;  In  reply  • 

Stanpi  V.  7%d  firMdM^oM,  Wolvdrikem^ilmtmd  JSamt 
VaB^  RaUway  OomMmv  (17  Law  Joura.,  a.  S.,  Cbu, 
<91)  was  refened  to  in  the  conne  of  the  argument. 

Ttw  Ticb-Cbjlhcklua,  after  observing  that  he  was 
vety  nnwlinng,  in  cases  m  this  ktiid,  to  bind  parties  by 
circumstwces  of  condaet  which  ndght  appear  to  m 
ambiguous,  and  admit  of  explanation,  said— The  vlswl 
tslce  of  thif  case  Is,  that,  from  the  beginning  to  the  end 
of  the  bill,  tiie  ease  is  put  upon  the  injury  which  has 
been  ddne  to  the  plointifis*  honses  by  means  of  running 
what  are  caDed  ear^  or  ballast  waggons.  Throughout 
tiie  Mil,  from  the  first  place  where  they  are  mennonsd 
to  the  last,  the  earth  or  baflAst  waggons  are  introduced 
ahd  represented  to  have  been  the  only  cause  of  the 
lofary  which  has  been  sustained.  And  how  do  the 
facta  appear  ?  That  they  began  to  run  on  the  7th  of 
May,  and  some  intermeolate  steps  were  taken ;  and 
when  an  application  was  made  to  the  Company  they 
attempted  to  ahors  vp  die  hovsM,  Nov,  It  may  sau^ 
that  thenliy  the  Company  admitted  themselves  to  be 
liable.  The  Company,  however,  might  insist  .that  they 
so  acted  merely  fbr  the  purpose  of  mitigating  the  ml»' 
chief,  or  of  Having  themselves  in  case  they  were  really 
liable  fyt  the  mischief ;  that  Is,  therefore,  a  circumstance 
of  conduct  upon  which  I  do  not  place  much  relianee* 
But,  however,  the  Company  rtiored  up  the  houses, 
which  was  done  on  the  11th  of  Mar,  according  to  the 
statement  in  the  bill ;  and  then  there  vras  a  letter 
written  on  the  1 2th  of  May,  and  the  matter  goes  on  until 
the  22nd  or  23itl,  when  the  application  for  the  injuno* 
tion  was  fint  made.  Now,  at  the  tine.  It  oer^nly 
appeared  to  my  mind  to  be  a  plain  proposition  that  I 
could  not,  upon  the  oiroumstances  stated  in  the  bill  as 
Uiey  were  detiuled  to  me,  iatertee  ex  parte :  It  wonU 
be  quite  eentnry  tothehaUtI  faamised  nowfbrmotie 
thiui  twelity  yeare  in  sndh  oasss.  Then  the  motiMi  Is 
made,  and  we  ease  upon  the  &os  of  the  bill  being  con- 
^ned  to  die  Injury  dene  by  the  boUast  waggcHis  ruiniag 
upon  the  temporary  ballast  line,  I  fincTan  aflldam 
made,  which,  after  statingdifferent  circnmstaocea^  statei^ 
in'&ot,  that  the  bdlast  nne  has  bsen  removed.  Then 
the  line  having  been  removed,  and  it  being  represented 
that  such  line  was  being  only  used  fat  temporary 
purposes,  there  is  an  end  of  the  cause  of  the  mischief 
which  Is  put  forward  in  the  bill  as  the  ground  of  com- 

C*  '  at ;  and  there  Is  nothing  whatever  stated  upon  the 
of  Uie-  bill  which  will  allow  the  Court  to  tramrfiBr 
tts  mode  of  rmedy  firom  the  liallaat  line  to  the  general 
traOe  Um,  vdifeh  is  more  remote  from  the  houses* 
rSum*  hitimeted  that  that  was  not  at  all  wished  by 
thefataintHb.]  WelL  that  net  being  wished,  the  OM 
stands  in  this  way-^^^here  was  anne  injury  conugsHted 
by  ^e  bedlost  wagmm^  hvt  vrlio  4e  nsponsihie  for  It 
I  do  not  say :  but  then  the  eanse  <^  ttie  injury  bdng 
moved  there  is  no  lon^  a  cauee  of  oomplaut :  tneza- 
fore,  what  X  must  do  id  this  esse  is,  to  refuse  the  in- 
junctun,  and  leave  the  costs  to  be  settled  here^efi^ 
It^unetum  r^kued;  etmHimvtion  tf  cott»  re$«rMi, 

B»  Imu  AXn  Adstralia  Mail  Stsim-paokkt  Cox- 
FAirr.— Jf<y  28. 

Where  an  Order  had  been  obtained  for  the  teinding-up 
vfa  (hmpai^yhm  m MmMgtr hadUm  €ii^p>9iiaed,aiid 
a  OrtdUor  commatud  Proomdmgt  apmiut  tie  0am- 
pony,  the  Oomt  refuted  to  rettrain  Mm. 

By  an  <^  of  Cow^  dated  the  4lh  Hay,  1840^  mads 
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mon  the  petition  of  J.  Yates  an4  Robert  ?ord,  tiV<y  6f 
^e  directors  of  this  Company^  i(  irn  ordered'  tlibt  the 
ipanf  be  absolutely  dusoFred  and  wonhd  u^,  under 


uie  prorisions  of  the  Joint-stock  Comixes  Windings 
Act,  1848;  and  it  was  ordered  that  it  be  referred  to 
the  Bfaster  to  wind  up  the  affairs  of  the  taiA  Company, 
under  the  provisions  of  the  said  act.  Previously  to  this 
order  being  pronounced,  Joseph  Canston  and  Samuel 
J^nes  cauHed  an  attadis^ent  to  be  ^sned  out  of  the  Lord 
Mayor's  Court,  agunst  tlie  funds  of  the  Company  In 
the  hands  of  the  bankers  of  the  Company,  for  the 

Sionnt  of  a  certun  debt  of  528^.  all»ea  to  ,t)e  dUe  to 
em.  A  wiU  of  certiorari  had  been  obtained  and  duly 
served  apou  Jones  and  Canston  for  the  removal  of  the 
pi^of^edingS  f^m  the  Lord  Mayor's  Court  fo  the  Cotirt 
<(£  ^aeen*a  Bench ;  bu^  it  was  stated,  that,  unlesft  ball 
was^nt  In  to  me  action  oa  or  before  four  (/olocic 
on  ttie  leth  May,  tfie  pl^tiA  in  it  would  be  ttC  S- 
ItertT,  notwithstanding  the  wni  of  certiorari  so  issued 
as  mresu^  and  by  means  of  a  writ  of  procedendo, 
which  would  be  0ant^,  as  a  ntatter  of  course,  by  ana 
oat  of  the  Lord  Mayoi^a  Court,  to  obtain  and  take  pos- 
aessLon  of  the  Ainds  in  the  hands  of  the  bankers.  The 
amount  of  the  funds  in  £he  hands  of  the  bankers 
was  3972.  IQtjy  which  Constituted  the  whole  of  the 
assets  of  the  Company.  There  were  outstanding  debts 
and  li^ititjes  of  the  said  Company,  to  persona  not 
members  thereof^  or  shareholders  tnereiA,  or  contri- 
butors thereto,  to  the  amount  of  1300?.  and  upwards. 
Under  these  circumstances,  a  special  injunctioo,  re- 
■tnining  Jones  and  Canston  from  proceeding  in  the  Lord 
Mayor's  Court,  had  been  obfauned  on  the  22nd  Uay, 
and  Jones  and  Causton  now  moved  fo  dissolve  It. 

SetMl  and  JPm^  in  support^  of  Uie  motloiu — The 
TOO  - 
iboi 
W 

.^at  would  not  authorise  any  one  to  restrain  a  crtiditor 
from  proceeding  agaiust  tlie  Company.  But  even  the 
authority  given  by  the  loose  and  general  enactment  of 
the  llSUi  section  does  not  arise  tilla  meinager  has  beeh 


^  Seet.  19  edttiti,  "  Uuft,  ftam  end  Otu  tbe  fiMoT 
iiOet  abrahte,  it  sbdl  not  be  U#fttl  for  the  dtraoODn.  dnn. 
ben,  or  officers  ef  tbe  oompaa*  in  rsipect  of  irU<^' mnCst 
ribsolofe  sluiB  have  been  mde,  to  oomejr,  sssigD,  pa^,  or 
ottendse  dti^ose  of  iaj  of  tba  propertj,  moiueri,  or  odiflr 
tfiscu  of  the  eoapsny,  odmiae  thin  bj  the  dtaectidD  of  ^ 
Msiter." 

Sect.  58  providee  aod  eoacts,  "  that,  eiee^  as  b  by  this  act 
azjmwly  provided,  Dothing  ia  thia  act  coobnued,  oor  any  pe* 
titioa  or  order  aader  the  Bame  for  the  distolation  and  winding- 
up,  or  for  the  win<]lng-Qp,  of  any  conpaay,  sliall  extend  or 
enlarge)  diminish,  pngudice,  or  in  anywise  i^ter  or  afTect  the 
rights  or  remedies  of  creditont  or  other  persons  not  being  coq> 
tribtttoriea,  or  the  rt^ti  Or  renedln  of  creditors'  being  alao 
cobtribntoriei,  btit  bAOg  eredlton  of  die  oatA^y  upon  a  dit ■ 
flnct  and  tndeiwAdene  aeeouiA,  whether  igSlllst  the  eompwKj 

4iaiDst  any  of  the  eontrnratOHes  of  the'  aame,  nor  fre  rights 
or  renedles  of  ^e  cotnpany  agadnat  any  coutfibatbrlcs  or  other 
penoQS ;  nor  shall  alter  or  aifectaay  contracts  or  engiigemeats 
entered  into  by  or  with  the  oompany,  or  any  pereoa  aodog  on 
beb^  of  the  suae,  previoatly  to  any  such  petitioo,  nor  any 
actions,  suits,  mr  other  prooeeiUiiga  poadkig  at  the  d^  of  sdw 
petition." 

Sect.  73  enactf,  "  that,  after  the  first  e^ointment  of  ah 
^fficnal  manager,  nO  creditor  or  other  person  shsll,  except  to 
fir  as  the  Master  shall  permit,  have  power  to  cotttmence  or  to 
proceed  with  any  action  against  the  official  manager  or  gainst 
the  company,  or  any  other  periton  representing  the  same,  or 
■Hfm  is  saed  as  a  contribntory  tliereof,  nnttt  after  proof,  or  ex- 
hibiting or  making  andi  proof  as  he  may  be  able,  of  his  debt 
or  ^maad  before  tte  Master,  as  hereiBaABriBeatiooed;  and  it 
rtoll  be  tawftd  for  any  judge  of  the  eonrt  hi  wUdi  saeb  action 
4tdl  be  pending,  upon  sunmont  tAken  out  before  him  for  (hat 
purpose,  to  order  that  tSX  further  proceeding*  in  such  action 
rtiaU  be  stayed,  nqtil  after  soch  fitoU  aball  hare  been  made  of 
exhUiifed  befoft  the  Master." 


appointed.  Inhere  is  no  alttlo#beti#eeBt|iocstl 
niubr.tUa'aet  u4  Kcreditot's  suit. 

BoU  and  HtAtringUiiis'.  (^^epedv— Tbe  ffiieoton  i 
boimd,  bjf  sect.  10,'  npt  to  pqr  tins  maasg.  Are  d 
not  ii^t  in  comiitf  here  lor  prote<^on1  Itiifin! 
tention  of  the  act  that  the  whole  affair  i^oqld  be 
mittad  to  the  Master ;  bnt  if,  before  any  ordet  bba 
madCj  a  creditor  M  allowed  to  attach  c«rtain  fniii^j 
utility  of  the  act  is  at' an- end.  Let  Urn  come  ifi 
prove  bis  debt  before  the  Master.  It  M  preadnl 
same  as  in  a  ct^dltor's  suit  after  deem,  ud  U^l 
reasons  apply.  By  sect.  07  it  is  directed,  th^  ifl 
official  manager  luu  been  appointed,  all  probeedtBM 
be  stayed ;  bnt  there  is  no  provinon  made  fat  d 
them,  except  under  the  general  inrisdidiaa  m 
Court,  We  asfc  that  the  farce  of  proceeding' |B 
may  he  sft^ped,  wheil  t6$  proceeSng-  vi  ot^V 
flie  director^  Who  have,  1^^  the  opoatloD  « 
been  depitved  of  thetV  ^peMy.  M 

TiCB-CeAitcELLoft.— 1  apprehend  ti^  th(#B 
injunctions  muM  sfantf  Or  rail  by  the  DHrit^l 
it  the  time  they  Were  granted.  When  Its.  fflS 
ton  came,  he  stated  to  me  the  dTCotnstUMMl 
affidavit,  and  I  remember  that  he  madt  tn 
observation  that  he  has  now  mad^  that  b  (o  h 
fhe  greaXest  number  of  stiareholdets  were  !b  S 
of  ^iidon,  and  that  the  statute  wsa  mtflrfl 
ply  to  them.  NoW,  Aie  fiKt  being  tltst  tleilB 
act  pasaed.  I  did  not  like  to  delay  Hr.  BtWfl 
further.  I  thought  I  might  very  fiw^J 
this  #ay If  you  think  you  on  sartsn 
junction  yon  e«n  have  it ;  but,  lit  tbe  flriH 
when  I  granted  It  I  #88'  not  very  entaia  M 
the  ^ns&octioil'  of  the  act.  Now,  I  fiad  M 
sect.  Si  enacts,  t&at,  except  as  in  Uiat  act 
provided,  no  petition  oi  order  under  it  AorfdiW 
rights  of  creditors  not  being  contriliotorl«;^B 
not  *nd  that  there  is  anything  hi  the  artwliStlM 
fo  the  case  before  me— that  is,  to  the  coontB 
lord  Mayor's  Court,  or  in  the  dly.  I  do  iidB 
stand  that  In  any  way  the  act  is  appRcsMt  >B 
like  this,  except  so  far  as  fhe  intenOi  ^'^^l 
pointed.  But  that  is  an  act  snbseqnent  ftw^H 
tion,  and  if  rather  afeema  fo  me  that 
clause,  which  says  it  shall  not  be  latrfiri  ttflS 
pany  to  pay  monies,  must  be  taten  to  apply  t»H 
of  ordinary  lawful  payment,  and  not  te  « 
the  payment  ts  enforced  by  a  judlcialpncnflB 
seems  not  enough  to  inif^y  an  appliatnm  gt«>A 
a  supposed  anadogy  between  a  c'***°''V^?J| 
there  nas  been  a  decree,  and'  a  mere  pFOceniofl 
prelimSnhry  order  under  this  act.  H  sppw^  J 
that  this  u  An  experiment,  and  tJiat  me 
has  foiled. — Injunction  disMteettf  witi'/etttitoiH 
the  petittmerif  JFbrd  and  Yatei. 


Pakktm  <h  GaPK.'-n^iM*  S^- 
PrmaiM—AppMl  fi  m  Mmter, 

enlarging  PttbHeaHon  Ai  a  mt, 
Ldngnage  of  the  Statute,  tMe  C&arl  amtd  «<, 
Appeal  by  Motion  from  fiM  Order,  rewfsr*" 
Affidatita  which  had  net  hem  mod  h^ort  tie  * 
The  Master,  upon  application  to  hrm  by  one 
defendants  in  the  above-mentioned  cause,  who  < 
plaintiff  in  a  cross-cause  of  Cape  r.  Parijn,  w 
an  order  enlarging  publication  in  the  onpnu 
until  Lydia  Ta^  lor,  who  was  a  defendant  in  m« 
should  have  put  in  a  sufficient  answer  in  (ne 
cause.   The  plaintiff  in  the  originfll  ""ff^.'J 
by  way  of  appeal  from  that  order.  The  3  «  *J' 
c;  M,  *.  1^  ^acta,  «thrt  the  Mateis  tn  OrdW 
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bfant»MMB4Ml%«Nf>r  emimyimt  ptibHMIimtt 
td  mk  uriiin  mmtn  nImIm  to  Hto  o«Bdtt«t«r 
kkllttMM  €Atft«  tiM  IMGIuiiwUa^witli  the 
bi  ad  MMtaea  if  the  UMtor  «r  Mm  BoH*  «■« 
1i»€bnMHo^«r  mar  MmBt  tlMtt  V «)y  8«-  , 
lwkr«ra'dMidiiMt»  Ik  svck  taiuiMrwkd  miMr  * 
1^  imi  netlatioBs  u  bj  anj  Mncml  order  or  ' 
■.lokabo  ukimI  by  tiA  Lord  ChaKeUar,  irilh  , 
iMn  ud  insUBce  afoiMaSd,  riiaU  be  direeted ; 
ktitibilibekwfTil  for  either  p«rt^  to  oyV^  ^  , 
»fnii  tbe  order  node  on  ■ooK  appMOBtiuD,  to  the 
(tonot  Uvterof  the  Rolb,  okViM-Chaa- 
lmJ  Aet  ttie  «td<v  nade  oa  aaoh  iMfiwif  AeU  be 
miimckitm." 

|Wid4  Gmlaie,  Ibr  tlw  rootktD. 

wl     F.  Prior,  In  mpport  of  tbe  HaeleT's 
1  te  read  aSdavite  whkjh  had  been  iwom 
fteiMa  «f  the  order,  aad  villi  ref^aMwe 
mHiMialltiB, 
•Uectel  tikat  Iktm  affidavits  ooold  ttot  be 
Ht  >died  ttpoo  the  word  "ameal,'*  in 
if  Uk  itBtDto,  ae  eaefadiag  bew  eridaoe  vpmi 
■Hoftbakind. 

■dV.  r.  jPfto*%  coatra,  oonteaded,  that  theX 
ftj  to  brfag  before  the  Coatt,  b>'  affidartti 
not  before  the  Master,  anjr  relerant  matter. 
1  to  n  admittion  made  by  the  tAher  side, 
ef  a^ment,  ^at,  if  the  Mattet  had  re* 
Biks  aay  order,  they  lakht  then  hare  come 
Cnrt  with  additional  evidence ;  and  argued, 
Ihe  Master  had  decided  in  their&voor, 
BHMBable  that  Ifaey  were  te  be  in  a  wwae 
;  Oifttha  act  did  net  eay  that  no  fiirtbef  evi- 
1 1»  be  reeeiwd  by  the  Court;  and  Uwt,  ac 
OB  ifMd  %as  to  be  fioat,  it  ooght  not  te  be 
iupemct  evidence,  but  npon  all  that  oonld 
fbintdt 

.■—It  ie  clear,  aa  I  undenlMid  the 
As  Cenrty  that,  wliere  partiea  have  applied 
|h*^  and  (he  Master  has  made  as  order, 
Mlfbe  dntiiriMd  by  ap^e^  by  meUon,  fVom 
'  BMde  en  each  applioaiton.   I  do  not  enter 
qustioii,  beoaose  K  is  nnneeessary  to  do  ao^ 
B  the  Mastor  makes  no  order,  thoe  aeay  not 
1  to  tha  Covrt,  on  aSdavits  which 
the  Master:  bot  it  is  certain,  on  the 
4  the  statate,  that,  if  he  dees  make  an 
i  m  apfitteation  can  only  be  by  way  of  a^ 
RffitcnDiK;  whether  the  MaatM's  order  is 
*ni^  esn  be  determined  only  on  the  facts 
AeMsrttt.  Thenfbniam  of  opUm  that  I 
W  to  tieetn  thaa*  afidarttok 

^ANCELLOa  KNIOHT  BRUCE'3  OOURT, 

AfBBTnurea,  in  re  Tbb  Liverpool  asd  Man- 
*rw  SAw-mias  akd  Tikber  Joist-stock  Com- 
»T.-/sw  11. 

'fOmriiwIoriet—Joint-stoci  Companies  Winiwg- 

^^rt,  1648. 
*^9hofiad  pouMted  Sharta^  hut  ufaek  were  far- 
^fi>r  Jfm-VKMlion  of  the  Company's  Dead,  tea' 
ifMs  rt«  £iW  ^  GoHirOuiorieit,  and  Me  Tht^ 
kftiie  Matter,  under  the  78tA  Sectim  of  the 
laig  paeaed;  /st,  en  Motion,  tvpperted  igr 
"I*  Mli^uttrilr  emplminmg  A»  the  Cenrt  the 
Ntn-attmdanae  bef^  the  Maeter,  he  wai 
^^*^ftin4mddi^tae  MieLinbili^tobeplaeed 

^  yea  motion  that  Robert  Ashbumer  might  bo 
J**  "M  the  Tttl  of  ooDtribntortes  of  the  Com- 
^>«thtthsifaMerH%ht  ha  dinatoA  to  nvlew 


hie^edeioB  as  rtvpeeteA  the  p4aein||  of  the  name  «f  the 
aid  Ikoberi  AAbumer  tmoa  esoh  list  of  cotvttibwtortefl^ 
er  that  the  said  Robert  Aehbamer  might  be  allowed  to 
dispate  to  IMflity  to  he  placed  apon  mcfc  list,  Hbt- 
wMtsiaadiMr  that  Ae  ^y  fixed  by  the  arid  MaMer, 
«ad«r  the  7m  ssottaB  «f  4he  11  ft  IS  Viet. «.  40,  ted 


_  sofperted  the  moMon,  and  statad^  thetk  flnm 
the  sffidavil  of  Robert  Adibnmer,  it  apswaied  that  he 
#as  an  allottee  fi(  twenty  eharee  in  the  vTompany,  aaA 
paid  If.  per  rfiarc^  as  a' first  instalment,  on  the  2<H^ 
X4>rii,  1636:  that  on  the  S3rd  Jnly  following  be  paid 
201.  mote,  bdng  a  seoond  instwnent,  at  the  oams 
rate:  that  eeme  time  aftorwards  be  received  a  wr* 
tice,  statiDg  that  if  he  did  not,  within  a  stated  tinoe, 
lAga  the  deed,  his  ^res  would  be  forfeited;  andy 
determining  to  lose  his  money  and  have  nothfng 
mdn  to  do  with  the  concern,  he  took  no  notice  <eC 
the  appHeation,  and  beard  no  more  ef  the  sotqeet  till 
Februaiy,  1649,  wlntt  he  Tseetved  the  osaal  notice  fhm 
the  official  maiMms,  iirfbnning  him  that  they  had  {■- 
clnded  his  aanela  Ae  list  of  contribatories  delfveretl 
to  the  Master,  who  wwld  proceed  on  the  1st  March  to 
settie  the  same:  that  he  thoaght  the  letter  was  sona 
plan  of  swindlers  to  extort  money  fross  him,  and  know- 
ing that  be  had  heard  nothing  of  the  Company  fot 
twelve  years,  and  believing  his  riiares  fbrfeiteo,  he  did 
not  notice  tiie  letter :  that  «n  the  23rd  April  be  re^ 
oeived  a  AirUier  notlee  iVom  the  official  muiaaeiB, 
stating  that  the  Master  weald  proceed  on  the  24th  May 
to  make  a  first  call  on  all  the  oontiibotottesc  that  he 
was  advised  by  his  solicitor  at  Idverpoel  to  take  no  atefs 
in  die  aflWr.  Hie  learned  counsel  nid,  that  firom  other 
afidavits  it  appeared  that  the  directors  of  tiie  Comjwny, 
from  their  bmns,  which  had  been  cneAilly  examinsa« 
conndered  Mr.  Ashbumer  to  have  ceased  to  be  a  mem- 
ber of  tlie  Company  ever  rinoe  1636,  and  that  his  share* 
had  been  fori^tad  tat  want  of  ceto^ianoe  in  respect  of 
the  deed. 

JSaem  and  FoUttt^  for  the  oflBoial  managers,  objected 
to  any  evidence  being  read,  on  an  ajmsd  from  a  decision 
of  the  Master,  other  than  the  procee^ngs  before  him,  on 
was  directed  by  the  9fith  section  ef  the  Wiading-np  Act. 

f^veUny  contended,  that  the  present  was  not  an  ap- 
peal, at  any  nttey  so  as  the  attematiYe  contained  in 
the  latter  paH  of  the  notice  of  motion  was  concerned, 
and  therefore  the  fifilh  section  did  not  fvppl^* 

Kkisbt  Bhucb,  V.  C,  decided  upon  naviwt  the  atf 
irfanation  of  Mr.  Ashbamer  read  from  bis  affidavit  ft- 
tative  to  his  noa  stttendance  before  the  Marter,  and 
oonmdered  tlw  same  suffioient ;  on  which 

Boeon  did  not  offer  any  opposition  te  his  tniag  dt 
liberty  to  dispute  his  liability,  bat.Tsrftted  the  othes 
parts  of  the  notioe  ef  motion,  an  conation  that  Ha 
Aebburaer  prid  tlie  costs. 

Fre^itng  then  abandoned  the  eariiar  put  of  the  mo- 
tion, and  stated  that  the  means  br  wiuch  Mr.  Adt> 
bnTner*8  name  was  on  the  list  at  taX  vras  a  mistake  in 
some  offidal,  for  the  Master  bad  lidd,  in  the  affiUn  <ii 
this  Gompainr,  as  appeared  by  a  note  to  Ikmlkmify 
•aae,  (De  O.  ft  S.  S87),  that  aUottsea,  whoss  sharss  hai 
been  dedarcd  to  be  fiirfeiled,  were  not  covtribotories. 

Kmanr  Bbitce,  Y.  C— Let  Mr.  Ashboraer  be  at 
liberty  to  go  in  bnbre  the  Master  and  dilute  his  lia- 
b^ty  to  be  placed  upon  the  list  of  contnhntories,  aa 
asked  by  the  latter  put  of  tiw  notioe  of  notion;  and 
let  him  pay  tiw  coots  af  the  anitlcs. 

In  re  Tnn  Oxford  avd  Woacawan  ExTBHSHaf  Aitn 
CnnstBR  JcKviOM  RaiLWAT  (wrh  BnAMons  m 
SiatBwsBtjRT  am  WcmnraoH)  CowAMT.^-tfiai*  fifi 
mndjulyxa. 

Jeint-etoei  Companies  WinCim ff^Ael,  IMO-  ■jtofcdtesa' 
J4eH^J>ekver9np^Peftr$. 
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<tfa  Joint-ttodk  Compangf,  made  on  Drier  far  D^B/onf 
mpiotU  Clfieial  MttHogercfait  Beolta,  Pmrtt  ^ 
4k  tie  Htmda  of  the  Comfxtny  tmd  t*«ir  SoOtAm! 
IA0  SoHdtors  daimed  a  Ltm  for  OotU,  th«  AmomU  of 
nAifh  va»  not  disputed: — Hddf  that  the  SoHcitort  were 
mot  bemtd  to  deliver  up  the  Paper*  toUile  their  Com 
were  vapaid;  and  to  much  of  the  Order  eu  reqUiMi'Ae 
2)eUver3f  tip  of  the  Papera  bji  them  was  disehar^ed. 
An  order  was  made  for  winding-up  the  aSaiis  of  this 
Companv.   Sir  George  Roae,  the  Masted  ch&iged-wHh 
the  winding-up,  made  an  oider,  dated  the  22nd  Jmni, 
1849,  whereby  he  ordered  and  directed  thAt  the  said 
Company,  and  G.  W.  K.  Potter  and  C.  Collingridge, 
both  of  &c.,  and  every  of  them,  should,  within  eight  da^ 
from  the  aerrice  thereof,  deliver  «p  to  WilUun  *Siit^ 
qiund  the  younger,  of  &c.,  the  ofB<»al  manager  of  tbii 
GcHDpanT,  all  books  of  account,  deeds,  In^timenta, 


cash,  bUl^  notes,  papen,  and  writings  of  and  belonging 
to  the  sud  Company,  in  their,  any  or  either  of  Uieir, 
custody,  poseeanon,  or  power.  Heesrs.  Potter  &  Col- 
lingridge^  on  the  26th  June,  gave  notice  of  motion  to 
the  official  manager  for  the  dischaige  of  so  much  of  the 
order  of  Sir  George  Rose  whereby  they  were  ordered 
to  deliver  to  him  all  bookt^  Sic.  In  support  of  this 
motion,  Mr,  Collineridge,  by  his  affidavit,  stated,  tha^ 
there  was  then  (26th  June,  184B)  due  to  him  and  his 
putner,  from  the  Company,  the  sum  of  190/.  and  up- 
wardt^  the  balance  due  to  them  (after  |dvii^  roedfie 
raodit  for  the  anms  of  30/.  l»e.  6d.  and  fiS/.  IS*.  2d.)  for 
hudnesB  done  and  money  expended  by  him  and  his 
partner  for  the  Company,  upon  ibe  retainw  of  the  Com- 
pany, and  for  fees  and  chaiges  due  to  him  and  his  part- 
aer  in  respect  thereof:  that  he  and  his  pwtner  were 
entitled  to  and  claimed  a  lien  upon  all  the  booka  of  ac- 
count, deeds,  instruments,  papers,  and  writings  of  sod 
belonging  to  Uie  stud  Comj)a»y,  then  in  the  custody, 
possesuon,  or  power  of  huu  and  his  partner,  in  re- 
spect of  what  was  so  due  and  owing  to  them :  that  he 
and  his  partner  were  advised  that  they  ought  not  to  be 
compelled  to  deliver  over  to  any  person  whatsoever  the 
said  books  of  account,  deeds,  instruments,  papers,  and 
wiitingt^  or  any  of  them,  until  he  and  his  said  partner 
bad  bran  p^  and  aatisfied  what  waa  dne  and  owing  to 
thorn:  that  Sir  George  Bote  at  first  made  a  fourHiay 
<nd«r  tot  delivery  of  the  books,  &c.,  but  he  afterwaros 
extended  snch  order  to  a  period  of  eight  day^  in  ordn 
tliat  deponent  and  his  partner  might  have  the  oppor- 
tunity of  appealing  to  the  Court  sffunst  his  ord«r. 

TerreUf  for  the  motion,  stated,  that  the  Company  was 
dissolved  on  the  28th  November,  1846,  under  the  9  & 
10  Vict.  c.  28,  (Lord  Dalhonste*8  Act),  upon  a  resolu- 
tion that  the  diseolotion  should  not  be  an  act  of  bank- 
mptoy.  In  Hay,  1849,  the  order  was  obtained  for 
winding-up  the  affairs  of  the  Company,  at  which  time 
there  was  a  bill  of  costs  due  to  Messrs.  Potter  &  Col- 
lingridge.  He  oontmded,  that,  the  solidtors  having  a 
lien  oa  tiie  papers  for  a  bill  of  oosts  for  professional 
dnUes  performs  for  the  Commny,  they  were  not  bound 
to  deliver  up  the  papeis  till  thew  debt  waa  discharged. 
It  was  troe,  that  uie  28th  and  66th  aections  of  the 
Windii^up  Act  were  most  extenuve  in  their  words 
as  to  booka  and  papery  but  they  were  manifestly  con- 
tndled  by  the  68th,  which  enacted,  "tint,  except  as  is 
by  this  act  expressly  provided,  nothing  in  this  act  con- 
tained, nor  any  petition  or  order  under  the  same  for  the 
dissolution  and  winding-up,  or  for  the  winding-up,  of 
any  company,  shall  extend  or  enlarge,  diminish,  preju- 
dice, or  in  anywise  alter  or  affect  the  rights  or  remedies 
cS  cmitoTS  or  other  persons  not  being  oontribntories  of 
the  company;"  and  then,  *'  nor  shall  alttf  or  affect  any 
oontracts  or  engagements  entered  into  hy  m  with  toe 
oomj^y,  or  any  persim  acting  on  l>ehalf  of  the  same, 
previously  to  any  such  petition ;  nor  any  actions  suits, 
or  other  proceedings  pending  at  the  date  of  such  peti- 
tion.** Mr.  Collii^;iMge^  by  hii  affidavit^  awor^  tlwt 


thfls«WM  doe  to  Ua  firm  IflOI.  and  ■pinii4,b(iK| 
balaneedae  (after  fririuspccttem&ftenliflal 
and  SSI.  18*.  ids  cash  paM)  for  borinrndooe  sni  mad 
expended-  by  tliem  for  tlie  Company,  apon  the  nbl 
of  the  Company,  and  for  fees  and  chugei  d«  ts^ 
firm  iU'resinet  thereof.  For  these  lesaoni  sad  mtf 
ground  it^wtm  'moved,  tliat  so  moeh  of  the  MmI 
ordelr  as  dirtetied  tlie  soliciton  to  deliver  un  to  Uu4 
oial  nctan^r-  M  books  of  aeeoont,  &&  in  tti«i  tmt 
might  be  discliatged.  The  debt  was  not  qrnitiN 
Ex  pane  Utiderwood  (1  De  G.,B.  C,  180)macilrf 

Le^tf  for  another  solicitor  of  the  Compsav. 

CMtm;  far  the  officii  mamger,  cffmti  m 
— Th*  Winding-up  Act  tains  away,  alUuegji 
uq^etswwda^by  ^9  2^  and  6BU1  seetifln^  1 
lien  ha  is  now  d^ed,  evoi  if  toA  a  to  enbi 
If  there  be  any  nen,  it  can  be  maintained 
Company  only  up  to  tiie  time  of  the  dia 
after  that  time  the  remedy  is  only  agaimt  i 
and  not  ualnst  the  body.   If  the  Coort  dnD 
there  is  this  lien,  and  that  the  offirial  mmsgtr 
take  them  without  discharging  the  lien,  t& 
be  to  prevent  any  ste^  being  taken  in  the 
reference,  for  tlie  official  manager  has  no  fimdi, 
have  no  funds,  applicable  to  such  a  porpoH.  To 
the  existence  of  such  a  Hen  would  b^  in  troth,  ta' 
the  act  of  Parliament.   The  soUdtois  wne  m: 
tors  of  tlie  Company,  and  oiUtled  to  beiud 
body,  and  had  no-right  to  cdl  npon  dwowiil  1 
to  pay  a  latvasnm  of  money  ont-«fliise«Bpa 
fore  he  could  get  poaseauflnoC,  tlienisteriiliM' 
alone  he  could  effectiiaUy  actk  The  officul 
only  wanted  the  use  of  the  pi^iers  forthe 
his  duty,  and  would  return  them  to  the  mU 
ing  their  lien  for  their  eoeta  untouched.  \Km 
V.  C. — Yes ;  that  is,  use  the  papers  for  dl 
of  the  winding-up,  and  then,  when  tbcjr  m 
more  value  than  wasto  paper,  retom  them  to  '* 
citor^D   It  was  quite  clear  that  the  act  of  Fi 
did  not  intend  to  leaYe  any  part  of  the  oneitiaa 
under  a  winding-up  of  a  company's  aniB  toi 
rules  and  praetioe  of  law,  but  uiat  the  whtki  *' 
settled,  UM  the  whole  elums  diachaiged,  ui 
liabilltiea  arrangad  under  the  pow«n  tbeidf 
The  motion  ought,  therefore,  to  be  refond. 

TerrtU  was  not  cAUtjif  'on  to  reply. 

En?qbt  Bboc^  V.  C— I  cannot  diaeorer  is 
of  Parliament  any  IntoDttim  on  the  part  of  the 
ture  to  oommit  so  enormous  an  act  of  iojoat 
deprive  a  solicitor  of  his  1^  on  the  p^)a<  of 
for  his  unpud  bill  of  costs.   Had  there  beea 
intention  on  the  part  of  the  Legiidatare,  i  ^ 
found  it  expressed  in  the  act   Not  findins 
not  finding  that  the  debt,  alleged  to  be  doe  to  tM 
citon,  is  denied  by  the  reepondents  to  be  doe  to  » 
cannot  main  tlw  order  or  aapport  the  cider^ 
aolidtora.  I  oannot  hold  that  anythuK  in  thul 
Parliament  deprives  the  sdidton  of  tiieirlia. 
only  proper  to  say,  that,  in  making  the  order  did 
ing  BO  mnch  of  the  order  of  the  Master  u  fi  Mfl 
am  not  doing  anything  contrary  to  the  H"*^'  \ 
mmij  since  he  exprenly  made  his  order 
of  bringing  the  question  before  the  Cool)  hi  anM 
given  any  opinion  on  the  matter, 

JvJy  10.— Coinw  stated,  that  tiie  official  lung 
oflfered  the  solidtors,  thai  if  they  would 
lien  on  the  papers,  he  would  cooseot  to sn oriwi 
made  on  him  bytheCourt,thattheaiDOiiiitartheira 

costs  should  be  discharged  out  of  the 
to  his  hands  from  the  contribotoiieB.  AstutoBV 
, been  dedined,  the  official  manager pxMd  tbeq 
for  an  order  In  tlie  same  words  as  the  oi»*Bia 
been  made.  ,  J 

rerTefl.f6rthe  solieitoi% add, the  olierrf"^ 
gcnqr  had  been  mad*  to  them,  vhidi, «  •  >>>Hn 
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mtf  l&tf  nfbMd  to  aec^  The  ofBcul  manner 
i  okiDu]/  iBaitUd  on  bb  rwht  to  bare  tbe  papem, 
i  wiuoat  disehaigiiig  the  ctaim ;  and,  the  Court 
iiH  (kated  ^auut  him,  he  now  came  to  tzy  and 
nwrnSaton  to  take  a  chaooe  of  Myueot. 
IxmhtBbdci,  V.C. — I  andentaua  tbe  caue.to  b« 
ib— Tin  solkiton  hare  a  sworn  lien  an  the  fopere; 

Shm  Dot  diechaiged  thenuelvee,  nor.  bars  ibey 
SiAtmi ;  they  hafe  an  inaolvMit  dieat-  a  olient 
^ii,  in  enet,  a  dead  ineolTent— and  they  an  avked 
induce  tlw  Mpen  for  the  use  of  other  paTtiea»  and 

I nay  mar  have  them  back  wh.^  U4ed. 
to  do  itUB,  and  as  the  Cowt  could  not 
Bomiaalllpy  them  to  daflOu  witlmifciHihf 
of  the  eonntry,  they  are  offimd  «,««- 
if  there  is  money  they  ara  to  be  paid. 
is  receired,  the  c^ial  manager  will 
0  riak  in  paying  the  bill  of  eoata  oat  of 
■a  he  can  repay  himself ;  while,  en  the 
raney  is  not  reoeired,  the  person,  as  b^ 
to  run  tbe  risk  is  the  official  manager, 
iton.  Tbe  offer  now  made  is  to  destroy 
«n  and  then  return  tbe  p^>erB,  giving 
»  of  |>aymeiU.  .Let  ao  mneh  of  tlie 
8  requires  the  dellTeiy  up  of  tbe  papen 
be  diachatged. 
m  f  Thk  Noara  or  Eaouiio  Jonn- 
u  residueay  LegcUte  uni&r  a  fft//,  of 
Pectoris,  became  erUitM  to  Sin  Share* 
tk  Banting  Company,  j.  ff.j  as  Ageat 
^ti  the  JHvidenSif  and  Iter  second 
usSgnedthe  Shares  to  J:  as  9  Trustef 
(lot  married  ane  T.  l%e  Boob  of  the 
lined  m  Sntry  relating  to  the  Peedy  hut 
ear  of  its  Date,  and  Jr.  ff,  tmiinued  to 
hidends,  as  Agent  far  B.  O.,  hg  her 
u.  The  Name  of  J.  H.  was  not  returned 
ofiee  as  roistered  Owner  of  the  Shares 
Bank  stopped  Pagmeni.  On  the  wind- 
^airs  of  the  Con^nvy  J.  R.  wu  held  to 
tort  in  Respect  of  the  Six  Shares^  but 
afity  to  the  Date  of  the  Deed  of  Assign- 
9  him. 
made  for  the  wioding-np  tbe  affairs  of 
md  Haater  Fairer  returned  on  the  list 
a  the  name  of  John  Hall,  in  respect  of 
nsteu  for  Elizabeth  Outerston.  On  that 
B  tbe  following  written  note  of  his  deci- 
leth  Ootezston  was  the  widow  of  Andrew 
was  a  holder  of  nx  shares.  She  is  his 
md  lendoarr  legatee.  Probate  was  pro- 
buaband'a  death.  She  employed  John 
!iid,  to  lecdte  the  dividends  on  these 
eived  them  through  him.  Previous  to 
F  Elizabeth  Outerston  with  Robert  Tay- 
ed  these  shares  and.  other  property  to 
n  trust  to  receive  the  income  thereof,  and 
)  her  separato  use,  with  the  usual  clauses 
ition,&c.  The  maixiage  with  Mr.  Taylor 
842.  Notice  of  this  assignment,  and  that 
made  trustee  of  these  wares,  was  given 
KKHi  after  the  marriage,  and  an  entry 
a  tbe  bank  book,  but  there  is  no  evidence 
^  the  notice  was  given — it  is  an  in- 
entry.  The  returns  to  the  Rwiatry- 
insular,  and  it  was  not  until  after  the 
bank  that  the  name  of  John  Hall  was 
■>  ^nrtee  of  Elizabeth  Outereton.  It  only 
"^■■uepngteeB  of  the  cue  that  this  lady  had 


married  Bobert  Taylor.  In  the  Cmipany'a  booki^  and 
througbont  the  ngitXr^  retnma,  abe  is  called  Outenton 
whenever  ahe  is  mmtioned.  It  aeems  she  never  took 
the  name  of  Taylor.  The  proceedings  between  Hall 
atid  the  bank  are  r^ardleas  of  tbe  forms  of  the  trust- 
deed.  The  question  is,  whether,  notwithstanding  their 
invgularity,  John  Hall  is,  as  r^iards  the  Companjr,  a 
member.  It  is  necessary,  first,  to  consider  the  relation 
in  which  Elizabeth  Outerston,  before  the  execution  of 
the  daed  of  trust,  stood  to  the  Company.  She  was 
exeeutrix  and  residuary  legatee,  and  received  dividends, 
hy  her  agent,  for  several  years.  If  she  bad  not  married, 
and  had  continued  to  receive  dividends,  it  would  have 
na^n  doobtlul  whether  tbe  official  manager  ought  to 
indude  her  in  tbe  list  in  her  own  right,  or  as  executrix. 
(3ae  Um  case  of  Arwutnmg,  before  the  Lord  Cbancel- 
li»r,  OD  a|>peal).  Aceurding  to  Vice-Chancellor  Kuig^t 
Bruce's  judgment,  ahe  could  be  included  only  as  exe- 
cutrix,  and  I  ahould  consider  that  judgment  as  a  rule, 
fiut  by  her  own  act,  prior  to  her  marria^,  she  dealt  with 
these  shares,  not  only  as  executrix,  but  in  Iter  own  riffht; 
she  aseigned  these  shares  as  her  own  property  to  Hall, 
as  trustee  for  her.  If  Hall  and  Elizabeth  Outeiaton 
had  complied  with  tbe  deed  of  settlement,  and  he  had 
been  duly  received  into  the  Company  as  a  trustee  for 
her,  there  can  be  no  doubt  but  that  he  most  have  been 
included  in  the  list,  because  the  torms  are  oqwess  that 
the  Company  shall  look  only  to  tbe  trustee,  and  not 
to  the  certuu  que  trust.  He  haa  not  complied  with 
those  torma;  but  has  he  not  ao  acted  as  to  entitle  tha 
official  manager  to  say, '  You  renounced  or  w^ved  ob- 
aervanee  of  tlte  requisitions  of  the  deed ;  the  Company 
also  renounced  or  waived  them.  You  represented  your- 
self as  trustee  of  these  abarea ;  yon  claimed  and  received 
dividends  as  such  tnistee;  we  paid  you  dividends  as 
such  trustee.  All  objections  which  might  arise  from 
not  adopting  the  machinery  of  tbe  deed  are  removed  by 
yourandourcondoct?*  TAe  Cheltenham  and OreatY. 
Western  Railwag  Compnw  v.  I>amely  2  Railw.  Cas. 
728,  in  which  ia  citea  The  ShegMd  and  Manchester 
Railway  Coagias^  r.  tVoodooci,  7  Mee.  &  W. 
In  the  A)rm«  case.  Lord  Denman,  C.  JL,  sa^,  *  I  think 
the  point  is  conelnsiTely  settled  by  7%e  Shield  aitd 
Memehetttr  Bailwam  Cosnpai^  v.  Woodeodt.*  That  caas 
shews  that  all  diffieultiea  which  may  arise  from  not 
adopting  the  machinery  of  the  act  (toe  privato  act)  ue 
got  over  by  the  conduct  of  parties  who  claim  to  b« 
placed  in  the  situation  of  proprietors,  and  are  so  placed 
aecordi^ly.  In  this  case,  Hall's  conduct  is  equivalent 
to  a  claim  to  be  a  proprietor.  If  Hall  is  not  included  in 
the  list,  no  one  else  can  be.  It  is  clear  that  the  husband 
(Taylor)  cannot  be,  for  Uie  shares  were  not  vested  in 
Elizabeth  Outerston  when  he  married  her :  it  is  equally 
clear  that  she  cannot  be  included.  I  reluctantly  come  to 
the  conclusion  Uiat  I  must  include  John  Hall,  as  trustae 
for  Elizabeth  Outerston.  He  is  so  deecribed  in  the  list. 
—J.  W.  F.— iftth  April,  1848.''  Shue  I  wrote  the 
above  opinion,  it  haa  occurred  to  me  that  John  Hail 
in  truth,  a  trustee  for  Elizabeth  Taylor,  not  Outeraton. 
The  objection  to  the  notice  has  not  been  taken;  per- 
hapa  he  could  not  be  heard  to  make  it,  as  the  ofneial 
manager  has  adopted  Hall's  own  representation  of  him- 
ael^  with  a  full  knowledge  of  the  marriage.  I  most 
include  Hall  as  '  trustee  for  Elizabeth  Taylor.'  ^nee 
I  wrote  these  notes,  a  further  affidavit  has  been  left  by 
Hall.  I  have  given  him  opportunity  to  observe  upon  i^ 
hut  I  conclude  that  he  does  not  wish  to  do  so.  The  affi- 
davit does  not  alter  my  view  of  the  case. — J.  W.  F.— 
Slst  May,  1R49."  A  motion  was  now  made,  on  I>ehalf 
of  John  Hall,  that  the  decision  of  the  Master  might  be 
reversed,  and  that  his  name  might  be  struck  out  of  the 
list  of  contributories  of  the  Company.  The  additional 
facte  appearing  were,  that  the  deed  of  aaugnment  to 
Mr.  Half  was  £ited  the  23id  March,  1842,  and  tiiat  the 
entry  m  the  Company's  books  was  this—**  John  HaU, 
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9^  BmodlSa^plBO*,  i»  t^f<;Aaiti  trvte*  by  doed  of iIm 
8^  MaEch,  and  Is  ibwtNd  whk  tfc*  abaohite  opnteol 
•TOT  them  thattkadate  of  the  yaw  dM»ot  appaaj  i» 
tbafe  entry;  and  the  df vidand  wangwU  www  WWd 
^  Mr.  Hall,  aomatimw  Jior  the  «x«c«to»  of  A. 
Outarston;**  aooMtiinea  »  Var  fvK  Sli^OaliantoB,'' 
and  sometunaa  "  tiw  tMflfeaeaaC  Bin.  Ovtafftoa 
wdselt*^ 

HallMf  in  sojppoft  of  the  moUoB.'-^Mt'.  9elt  was 
XKTer  accepted  by  the  Company  aa  «  abArAeMei; 
tfiODgh  he  admiitelJi^t.  he  himNtfaeoepted  thetavBto  of 
tbe  deed  of  aasininimt  to  him.  It  »  plain  thafr  the 
banl^ nerer cousideced:  llim  a  aharehojdei^  jbrn^  to  tke 
Uqm  of  Ita  atoppage  ofpeyment  t^ejr  nciyer  irebimed  iUa 
vfmt  to  the  $taaapHt£$ce  a*  awiMci,  evaty  Qae»  of 
lUs  s^inatare  of  Ulve  dl^and  iminni»U«,iMne  af^taan^ 
Bol  as  owner,  hat  as  agient^  varying  only-  in  the  fbna 
of  went,  namely,  &r  whoin  he  wa^  nn^h^  f  The  citavs 
«f  ^m'Cit  and  otArwtirnt^  (l.I>e  6.  A  Sm.  6fi7  *«d 
MS)  were  cited.] 

Sacon  and  ^eadZiim,,  who  i^peared.o«  hehatf  of  Ae 
QHJcial  manager  to  oppose  the  motion,  were  .not  called  on. 

KvioBT  Bbucs,  Y.Ct-Seyeral  cases  hi^va  occiuEred 
fo.  which,  aa  in  wis  casa,  the  fjonpalities  nn«c);U>u  to 
ha  ptusqed,  and  observed  in  the  ^wufev  shn^  nw(e 
not  been  obeerved,  hut  have,  h«en.  admitted  to,  biijije 
heen  waived,  and  yet  the  parties  I^,^  been  held  to  w 
Qonjtributories.  Tnis,  I  apprehend,  is  vecy  clearly  one 
i)%  these  cases..  The  motion  asks  me  to  strike  He 
!|[aU's  name  oat  of  the  listk.  It  is  impodrible  fcr  aae 
to  dp  so.  If  he  wishes  to  have  hinudf  described  in 
tlua  liat  as  Uabla  for  losses  «aly  from  the  23Ed  March, 
1842,  (the  date  of  tbe  aettlameAt,,  vken.  ha.  braune 
trnatee),  aflconUng  to.  what  I  hara  decided,  at jl«Mt  io 
one  case,  he  is  entitlffd  to  it.  Aab.mweTef^  tbjw  h  ntkl 
^ed  by  tha  motion,  it  wiU  iioc.««a«ipi.  tba.,9f«^ 
nuTbv  nom  paocing  the  coste. 

jQSe  parki  Holt,  m  r«  Tan  larwrooi  akb  HANCBE«rsii 

SaW-HLLS    AMD  TlHBVS   J(»lt^-8i09K  CoitPAKV.-*- 

^^oini-Modt  Oompanief  WimUnff-i^  Act^  14^— 7%m^ 
diueatiiiff  from  lAabiUlji  a#  Omtr^ni^  befbn  tift 

This  waa  an  applic^iion,  on  behalf  of  Hs.  Holt,  for 
bftve  to  go  in  befon  tihe  Mastor  to  dii^nto  hia  liablGty 
to  be  placed  on  the  list  of  contiibutories  of  the  above 
Cbrapanv.  He  had  sold  his  aharea^  and  on  receiving 
tiw  uanal  notice  from  the  Master  charged  with  windio^- 
vp  ita  affairs,  he  applied  to  the  party  who  was  an  oh- 
mal  pramoler  of  the  schema  who  t<rfd  hllni,  that,  as 
le  had  aold  lua  ahareai  he  need  not  trouble  bimeelf 
abottt  the  matter,  and  m  accordingly  dostroyed  the  nor 
tifia  ud  felled  to  attend. 

F&rtUr  supported  the  appUoation,  and  cited  Bx  parte 
AMmtur,  (ante,  p.  691 ). 

FoiUU  appeared  fhr  the  official  manager,  and  opposed. 

KNioax  BRDcn,  V.  C.^Let  this  nntlemau  have 
liberty  to  go  in  before  the  Hastor.  Qe  must  pay  the 
costs  of  this  application,  and  must  prawquto  hut  claim 
to  e«emf  tion  on  or  befon  th«  I6th  Kovflmbet  next. 


TICE-CHAKCELLOBi  WI-GKAITS  COURT. 

•'WanroN,  Clerk,  e.  Thb  Dean  ahd  Chapte&of  Rochbst 
TBB.— JtiO' 27,28,  CMHf  SI;  .^v*  It 2|  Stands.  . 

S^tmeUm — Ommmar-^eMod — Jmiadlaimr—Trm  ■ 

GtUkairak 

Tha  Miuter  of  a  Catkedral  ChNtmrnar-^^ool,  kanin^  Asm 
Moomted  by  fAa  J^eatt  and  GbapUri  aad/reeemita-  hi* 
Aipmdoutoftkdrc(mmumFmd0,u)a»ditmit»6d%that 


Body,  sumtaarify,  up<m  Uu-  Grvmd  that  U  fiaim 
lished  a  Pamphlet  r<fiecting  ufxm  tA&  Dean  md  (It 
ier,  in  thg  AamwiitrtUion  of  Ute  Cathedral  Fmity 
lic/erence  to  certain  of  the  ScJiolart.  Upon  Mu 
for  an  Injunction — Held,  that  the  Matter,  accord 
to  the  true  Constmrtion  of  the  Staluia  by  kIuA 
Cathvilral  was  Q''r.rti'  J,  icm  to  he  ojnsiderdi 
an  Officer  of  the  CatheJrul  Church,  a^inttd  toj 
form  One  of  the  Duties  imposed  ly  the  Fomd»;l 
•ewoB  not  Ofteof  That,  gimMO  tim  ~ 

fi^heinff^di^hitdfi^JUt'Ogll^  ^ 
a  apHjial  Caw  fbr  tiat'^irpam  ivar 

Thte  w'as  a  sibHon  ftv^  a4  b^nnction,  at 

of  the  Rev.  Robert  "Whiston,  clerk,  head 
Rochester  Grammar-school,  to  restrain 
Chapter  of  the  Cathedral  Church  of  Rod 
removing  the  plaintlfr  Aom  the  office  of  n 
master  of  the  free  grammar-school  of  t! 
church  of  Rochester,  and  from  proceeJiiig  to  tkl! 
tion  of  any  other  person  as  head  inasttr  of  thi  l 
schoii]  during  tlie  plaintiff's  retention  andincQilkl 
of  such  office;  and  from  impeding,  or  in  anjr 
inti:rfeiing  with,  the  plaintiff,  as  such  head 
the  school,  in  the  enioyoueat  of  liis  rigbU, 
and  ptivilegea  as  head  master ;  and  from  go 
any  action  «  jlry<^eding  againat  tke 
tiff,  for  (JfeftiayH^UMtv,^  office,  or  1&  tL 
or  perfoX^^«  '{io^iiB  or  dattea»  «i  m 
ment  of  Tiis  rights,  interests,  and  pririlf^ 
them.  It  appeared  that  the  plaintiff,  who* 
of  Trinity  College,  CambridM,  had  been  ap^ 
the  office  of  heaa  master  of  the  school,  by  toe  dani 
chapter.  In  1842.  He  was  removed  ftoin  it,  il ' 
niaunti-  hereinafter  mentioned,  on  the  27th  JaH| 
Fn-ni  the  bill  and  the  athdavits,  it  aiipeared,  tiiM 
in  ly-lU,  Mr.  Whibtoii  had  called  the  aiunoonjlj 
dt?au  and  chiipter  to  the  lauguage  of  the  staWtt^MI 
tlie  proi>riety  of  augmenting  four  exhibitiautM 
univeifiity,  upon  the  giouad  that  the  sunHWIlilj 
the  exhiljitionei'  did  not  con*espond  witlitUg^' 
the  reign  of  Ilenr^  yiU,  l^id,  intended  t«iai|l||) 

the,  fotwdw,  immifi  tvvw  liJuit^tiHiTCliw  4) 

xency.   'Chtk  ftHOotiff  fti^gM  ^0Rtb9.a^ 
that  the  four  achslacs  V£re  not  xeceiidiig'' 
tended  by  the  founder,  and  thaL  Uatt^ji 
51.  eaob?' tliey  would  be  nearer  the  market 
abotit  6w:/  and*  he  referred  to  the.opinfaw( 
rians,  andespeciailytfapa(!of  KidtoUftnil 
the  30th  June,  18^  Jh«ftdMaK  i 
Mr.  Wbiston: — 

"  Dear  Sir,— I  am  instructed  bf  the  dan  i 
ter  to  inform  you  ttiat  the  chapter  hare  token  tnW< 
sideration  your  letters  of  the  9th  February  and  the . 
instant,  respecting  the  augmentation  of  the  al\o^ 
to  the  four  university  scholars,  and  that  they  ^ 
doubt  the  correctness  of  the  facts  you  mentaoo,  boU 
you  are  mistaken  in  your  inferences  respecnaglM 
ligation  imposed  upon  them  b^Uae^^^^^^ 

Mr.  Whiston,  in  answer  to  this,  said  he  was  gM 
find  tiial  there  was  so  Httle  difference  of  opimm 
tween  liiin  iin  .1  tlie  defendants  as  to  the  finds,  wwj 
the  only  question  between  them  was  as  to  the  inW 
to  be  drawn  from  them.  He  reminded 
was  not  a  question  of  inference,  but  of  coast™* 
opoit  the  words  of  the  statute,  whieb,  inter  &iu>o 
tilled  th»  words,  "-Statoimtfa  nt  «t  bonis 
trffi  quatnoT  mMkm  Pl«peK«  "^'^.'''"'ww. 
semper  aIan*i«^*iiSi*%ti»  to  be  translnud  ih"J. 
»      ordain  thai  o«»  QlnN^te^afi  w  ^ 
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■•ftw  Sb,— The  dean  and  c^^t^'  mmre  me  to 


AitibeT  are  sony  tofin^  from.your  letter  of  the 
Brttnt,  that  their  sentimeDU^expnwri  i»  my  letter 
oftbe  90th  Jane,  bsTebeen  muehjniunaentood 
u  The  aeeidoital  mnisuoQ*  in^eed^  of  a  few 
in  my  latter,  may  have  Ui^  in  paK^^.to  this  rais- 
'  m  a  thrir  meaning.  The  dean  and  chapter 
iiieto8ar,tliBt  tbey  didnotd9ubttb£cotTret- 
tho  Acts  you  mentiraed  revpeaujw  the  eba^gfes 
bm  tiken  i^Me  in  Hk  value  m  montfff  hat 
dinentad  from  the  eonelmion  «t  wfaicn  tiny 
yoQ  wished  to  arriTe,  that  they  aio  betind  to 
the  exhilntiona  the  acbolais*  An&  aa  they 
^  to  they  now  derii^  to  close  Ihe  .oor- 
X  whh^ou  on  the  snbject,  by  Uds  expnsBion 
oiBjuoD^'sniee,  howerer  well-inteodei]  your  ap- 
JMy  hare  been,  thqy  cannot  admit  the  prin- 
irtitdiit  kftmnded.  aqi,  &e., . 

•*G«uraB  KflBXixr' 

i«l0«%<dqr  UblKhiitMi  wnta  M  IbUmvs 
■aleikj 

plisnee  "with  -the  desire  of  the  dean  and 
J  abstnn  from  anv  -farther  diseuasion  of  the 
us,  and  refnun  from  any  einnment  on 
fcofyesterdaj;  hatmy  dnt^ytotfacgramniar- 
la^en  me  tn  this  -onesfi^ — em  X  to  un- 
'Iftstfliedean  and  chapter  refuse  toconif^y 
""■Uowhi^clanafein'fherr  statutes:  '^Statuimus 
I  eeclesue  uoatrfe  miaf uor  acholaree  panpetes 
inoBtm semper  abntur T  ' 

"IreAimnj'&c^i 

■  ^'Whis?^.**  , 

MsiNiB  Mkaowledind'i^y  ^  'OhMter- «3«^ 
'    1«.  4hi  tiie  »rd  Attguetk  ^.  -WMiMi 

ti«lf«sl  to'ihe  MMpw  MthArftyt'VkKt^AMng 
ie»o(  the  tmaly  fomidAUon  joholRt. 
rfaft«gaitt4i>ret«  t^  the-ehapterolfl*k, 
itaolntioai,  in  eenaeqifeMe  of  Uw  "  un«tis- 
of'ttweoTPsspoDdeneeirtA  take  tlie  advice 
vbash  he  oeeevdingiy  -did  tU'ftboiit  three 
The  optnioD  was  faTeunfale-to  the 
lOtion  of  Ihe-elatatee  of  feundatioiMmd 
«td  stated,  that  if  the  dean  and  oh^pt^r, 
ims,  refnaed  to  ptovide  for  the  porpoees 
in^etion  should.  In  the  flnt  faidtance,  he 
hfteUahop^as  visitor, -to  cornet  the  evil;  but 
ifNUUv,  the  visitor,  in  the  oKerdse  Of  his  dia- 
wiM  think  U.pn^  that  the  matter  should 
Cact  of  Cbaiweiy,  to  be  adjusted  there,  and 
»iit  astoeffeetthetolgeet.  Onthelftthand 
T^aAn  tiM.iOaintifr  wmte  to  the  Bishop  of  Ro- 
>qm  the  sobjeot,  and  his  lordship,  on  the  90(h, 
1^0  ssase  thejwtiHon  yen  have  hdd  before  me 
^*>ri  Sisotm  as  IdisU  have  had  im  opportunity 
*"  t^:  With  my  legal  advisers  sa  to  tne  proper 
Fncseding.   The  illness  of  the  ehanoeilorof 
(Dr.  Uuhingtou)  may  for  some  time  prevent 
^ing  place."   His loidsblp-^dded,  "The 
nl  CnDoriasionerB,  as  well  as  the  Dean  and 
n  noehestei^  ore  a  party  interested  in  the  qnes- 
■■veinooted.  Yon  will,  therefore,  perceive  that 
^eniBol  give  any  definite  reply  to  your  me- 
,  viuovt  fint  consulUng  the  eommtasioners.  All 
*T  ^^y^*  ^  ^  ™  aftwd  you  muM  look 
to  a  loDi^  fltate  of  suspense  than  you  have  hem 
loa^.'*  Ih  the  pkintiff'e  lettkr  to  the 


i&an 


^tobhloidsfaip,  imae13ihJunax7«nbe 


bMnSy^*  {a$:;iaeosKUiiHde,to  the.3  &  4  Viet.  e.  IJ^ 
mmoAio  the  4eoiaioaof  lord  I^qgdsle,  M.B.,  m  m 
I  ^Vi^one  MmHtr.  com,  (10  Beav.  209),  that  "  the 

teissionere  arf^s  the  tua^l^^  ^^.^T^ajI^' 
tenttoofL"  tbere'bebwBOthingiDtheaetia»^ 
dite,  H.  R^'ohHrved  in  tfast  case)  to  entitle  the  conr- 
mis^MieiB  to  jwepare  ud  nrtify  ft  seheme  inconsistettt 
mitk  -tte  inr  messAiff  'and  eAet  of  the  foondoUNi 
and- eiidtfwiiseat.  The'Vislm,  aa  the  17th  Jonwu^ 
■npVia»»  feliMpa>— <■  The  Z>Mn  and  Chapterof  Ro- 
omettes' bore  not  fnadcany  eommunieation  to  me  on  tin 
■onl^jMt'Xif  vonr eompMnt,  and  I  have  rno  knowledge^ 
the-Sroundis'On  whicli  thM-  have  delajred  retumii^  yea 
•DJSBBiHr.  The  pMbabiHty  of  the  matter  eoming  be- 
■ftm  me,  ■S'  visitor  of  the 'cathedral,  would  prevent  ttnjr 
ex  peile  eonusunlcatlon  being  made  to  me  in  the  mean" 
time.*'  The  plaintiff  wrote  on  the  16th  March  to  the 
t^ahop,  complaining  of  the  delay.  To  this  his  lordship 
answered,  on  the  28rd  Blarch,  (having  in  Janoary  had 
m  hiteMew  with  iSx.  Wblston):— 

**  Dear  Sir, — I  shall  be  at  Rochester  next  week.  Goit< 
alQerin^  that  you  are  claiming  privil^;es  which.  If  th^ 
ever  exerted,  nave  been  in  abeyance  ibr  900  yeaTs,  I  S> 
not  think  ^iat  -fifteen  months  is  a  long  period  to  wait 
for  the  adjudication  of  a  que^ion  of  so  much  imporfr< 
snee.        *'lTatti^  yooi^'fidtfafully, 

"G.  BocHEwaiu*' 

Mr*  Whtston  mode  further  communications  in  wtUiqg 
to  the  biebop,  who  AnoUy  wrote  to  him  as  foUowa :  -> 

.    '  "April  23, 1849. 

'^'Desrl^y—After  due  inquiry,  I  find  that  the  Coutt 
'tff  Chancery  is  tiie  proper  mbunal  before  which  you 
tnuft  hj  your  edmntdnt  waiust  the  Dean  and  Chaptsr 
of  Roeheoter.'         xnnam,'yonr^thful  servant, 

«G.  RocHsnER." 

The  plaintiff  laid  ft  statement  of  the  ease  and-a  pons 
^ttdni^  the  eomepondenee  befbre  thepublio,  in  a  pam- 
phlet, on  the  eubjeot  of  "  Cathedral  TYnrts,'^  dated  ffab 
26th  May  following.  The  phintiff  waa  shortly  aftoiy 
words suOHnoned  by  iha  canon  in  re^dence,  who-com- 
plained  of  his  n^lect  in  not  attending  with  the  boys  at 
tbe  eathediol  on  Whit- Monday,  when  one  of  the  Doy> 
hod  distarbed  the  servioe.  On  the  27th  June  he  waa 
aummoned,  in  the  evening,  at  six  o'clock,  to  the  chap^ 
ter-room,  f  having  been  invited  so  to  do  a  day  or  twb 
previously),  when,  the  dean  and  chapter  being  assem- 
bled, the  following  document,  being  a  deed  of  depriv*- 
tiou,  was  read  to  htm : — '*  To  ul  to  whom  these  presents 
shall  eome.  the  Dean  and  Chapter  of  the  catbedrol 
church  of  Christ  and  the  hleseed  Vindn  Hoiy,  of  Ho~ 
chesty  send  jgreeting.— Wheieaa  Robert  Wldstea, 
clerk.  Master  ofArta,  maeler  of  the  gnnnniftr4(fhoel«f 
the  sola  eatliediftl  ohunb,  has  lately  written,  and  eansed 
to  be  printed  and  published,  a  pamphlet,  Intituled 
*  Cathedral  Truste  and  their  Fulfilment,'  of  which  the 
set^  and  tendency  are  to  cast  odium  on  the  dean  and 
eb^ter  of  the  iftid'cathediml  chondi,  and  the  dean  and 
canons  thereof,  IndividoaHy,  and  to  hold  them  up,  odt- 
lectively  and  individually,  to  the  reproach  and  eint<> 
tempt  of  the  subordinate-members  of  tne  cathedral,  tin 
inhobitante  of  the  ci^,  and  her  Majesty's  sobjeots  in 
oeneral;  and  which  pamphlet -contains  many  floando- 
Ions  and  libellous  pasuges,  directed  wolDst  the  dean 
and  chapter  of  the  said  cathedral  church,  and  the  dean 
asad  ottions  tbsreo^  individoal^,  and  also  against  ttn 
lord  bidiop  of  tbe  wocese,  the  visitor  of  the  said  catbok 
dial  ehnroh,  and  Ulcewlseagidnst  the  members  of  dhanft 
other  catbednl  ehnrehes,  portieohtrly  at  van  42,  wken 
the  dean  and  oh^ter  of  the  said  catheorol  church  vf 
Rocheeter  ore  chotged  with  a  violation  of  ordinances, )|A 
which  tlifly  have  eolemnly  sworn  to-oboirve  -and  wMk 
snpyrsarinft  totheir  «m  pnfi^  offioei  and  pqnMalB 


Digitized  by 


Google 


696 


THE  lURIST. 


meant  for  the  benefit  of  the  piXmr!  htbiHb«^'<iir'th^l^ 
cathedral.  And  at  jlage  43'tire  IhiS  fb)IoMng'%«f^:' 
'  Not  only  do  the  JDean  and  Chapter  Hf  RbcUeM^r  i^'Ht^ 
gatd  the  statutes  and  loosen  th^  Ab!^i!&n  nf  thi^  iA^' 
tot  which  so  much  rsTerenb^  Utiti  Uften  "Mtketfi,  "hHi 
they  ftlm  Tioiate  the  law.*  'Anfl  at  p^m'  after  Wt^' 
ting  forth  the  words  of  tW'telAteniTV  wffiflr  tir  Ihtt- 
Dean  and  Canons  of  Boehl^st^,  nie"WTltei-  mOc^e^i' 
*Sacfa  are  the  oaths  tiAc^  hy  mk  Diatr  bitd 'Oitltinil 
of  Rochester,  and  I  a^rt,  thM  afKei'  takittg-ihtfrtli 
and  after  pleading  th^  statniU  'aild  ofdiililhC^'V  VHeif 
fbander,  and  although' 'botind' to  '^kbeii' -tHe' bltilit^,' 
every  indrndual  member  of  the  cha^tfef,' fcj-  'tHi' 
strongest  and  most  sacred'  ti^8,'  they'  notWith^tkftdlf^ 
continue  to  i     "      *  "     "  -  -"^f- 

statutes  and 

This  aasertion,  ^ 
prove  in  detail  hereafter.'  And  at  page  92,  i^i  tre«t1b{f 
of  the  stipends  of  the  foundation  scholars,  the  writer  bb-> 
serves:  *  In  one  case  only,  that  of  Dtmi&m,  has  even' 
an  approximation  been  made  to  the  fulfilment  of  this, 
duty ;  in  all  the  rest  it  has  been  entirety  diiragarded  ; 
and  in  the  cases  of  Canterbury,  Worcester,  Ely,  and 
Bochester,  (till  1842],  under  a^ravated  cilrcuinstanccs 
of  malversation.'  And  at  page  08,. after  sUiting  that 
the  cases  of  Ely  and  Rochester  have  been  ^K-eminently 
bod,  and  quoting  from  a  declaration  said  to  have  been 
rigned  by  the  existing  canon  of  Rochester  for  liiK  bre^ 
tben,  the  writer  proceeds  in  the  fo11ov^ng'tehn9,'8pieBk- 
ing  especially  of  the  dean  and  chajltef-  ):vf  .'the  said  Or 
thedral  chunih  of  Rochester :  '  It  is  not',  I  th^ink,'  toO' 
much  to  say  that  such  acts  with  such  words  are  contra 
fidem,  contra  jusjurandnni,  contra  rempublicsm,'  And 
at  page  100  the  writer  proceeds,  and  alleged,  'Such'wak 
the  state  of  things  in  1831  and  1834,  and  r  feid  thfat  T 
am  not  vAng  language  too  haish  in  affiiUung-thalj  the 
then  apportionment  of  1^  cathedral  fnnA  between  the 
chapters  and  their  schools  display,  except  Westmiii- 
■ter,  a  disrc^rd  of  justice  and  a  prefMrence  of  moiiet'to 
ininctple,  wliich,  in  ordinary  ca8eB'of  .trtlBt,,  wOTll.a'be' 
visited  with  the  severest  reprobation, 'if  not  #itll  ^e* 
pmalty  of  restitution.  But  the  ti^istees,  in  this  ease', 
are  dignified  and  beneficed  clergymen,  who  sdliclt  cha- 
ritable contributions  for  other  schools  from  those  whom 
they  wrong,  and  who,  after  reminding  their  congrega' 
tions  week  bv  week,  from  their  cathednil  puloits,  of  the 
strict  and  solemn  account  which  we'must  all  one  day^ 
rive  before  the  judgment-seat  of  Christ,  and  exhorting 
them,  almost  in  the  same  breath,  to  pray  for  a  M^^g 
on  all  seminaries  of  sound  learning  and  religious  educsr. 
titoi,  then  ffo  irith  subtlety  and  take  away  from  their 
cnm  sehoof  tiie  fonnder's  blearing,  and  Mny  to  their 
Ddghbonis^  children  their  birthright  and  inheritance. 
The  Dean  and  Chapter  of  Rochester,  in  particular, 
**  would  not  conceal  their  conscientious  opinion,"  that 
for  certain  ends  certain  means  (not  adverse  to  their  own 
Interests^  "  were  better  and  safer  than  others,  because 
less  obviously  at  variance  with  the  intention  of  their 
founder."  It  would  be  well,  and  perhaps  "  sofer"  for 
them,  if  they  would  themselves  rward  the  opinions  of 
others,  who  near  exhortations  "  so  obviously  at  varisooe 
with  practice,  from  men  who  have  called  God  to  wit* 
ness  that  they  will  do  what  they  do  not,  though  it  may 
be  done,  as  it  should  be,  not  by  taking  from  any  man 
■nything  that  is  his,  but  by  rendering  unto  every  man 
Us  doe.** '  And  at  pwe  102  the  writer  proceeds^  and 
inrther  alleges :  *  In  met,  nothing  but  the  amuranee 
of  such  mnpathy,  and  the  consNonsnen  of  a  righteous 
eaue^  with  fiUth  in  the  power  of  it,  covld  have  sus- 
tained the  persevering  and,  as  yet,  ringle-handed  efforts 
which  I  have  made  to  prevail  upon  the  Dean  and  Chap- 
ter  of  Rochester  to  carry  out  toe  "  intention  of  their 
founder"  upon  every  ^und  of  justice  and  equity, 
which  they  ones  maintained  most  sueceasfully  and  sd- 
Taatageonsly,  to  kssp  their  patronage  and  wnieh  itwj 


ntfW  abandon '  to  Veep  up  tbeir  dividends,*  And  it  tt 
tkmi  pagb  Ihe'writa-  also  veQUTkaj  'For  men  AM 
fifties  "^iKbs  (  bftve.  iraiied,  IsboOted,  snd  fltrivaj 


vUn -fi>r  justice.  I  have  fotfnd  that  ihe  hii  kft  ij 
catfhedrttl  preiciii^t^'is  hot  her  home  ^'-nd  lAm 
tfa^'Isws  of  'UiisM^  ph>vi4e%  RBudy  fotuy  wn 
or'gfieVa^c^  tHa¥%ffir  exlaC,  snA  de  not  permit  a 


ma 
inl 


itt  openly  to  ¥11%  thd  «lduaeter  of  autber,  or 
imbtiie^  tt^'him  '#i<nt^''motives  litid'  hilentiotis;  i 
whereas  Hii  said  mK«tWhtst«ti,')afcii»er  of  tlie  -^^ 
mat^School  of  tbte  8iid'tafliedral%*iorthof  Roe 
by  writin)?;  atid  causing-  the  above  pempblrt  Is 
pHh^d  and  puhHslietf,  lias  been  guilty  of  a  Terr 
dfTence,  aiid,  in  tile  jadgnient  of  the  Jean  and-*- 
Has  ]>roved  himself  to  be  utterly  unfit  and  uni 
be  aiiv  longer  entrusted  with  the  instruction  an' 
i|lten("!ence  of  the  foinifiatioii  boys  in  tlieir 
stimo!  ;  and  the  said  dean  and  chapter,  duly 
h'five  resolved  that  he  is  unfit  and  unwortlqrts 
in  the  office  of  master  of  U»e  giammor-ichwli' 
(^thedral  church  of  Rochast«v:  and  that  ha 
such  bis  misconduct  as  aforesaid,  fbrfeitedsltt 
odvantagebfTirivil^es,  and  emoluments  of  ifast 
and  ha^  resolveo  and  ordered  that  he  be  fi 
amoved,  removed,  deprived,  and  displaced  of  i 
the  offict!  oF  master  of  the  said  grammar-school,  ^ 
and  from  all  houses,  lands,  profits  omohimeni»,« 
modities,  ndvantaiges,  and  ap]nir;t  r];j;(  i3  Miais-itTtr 
the  said  office  in  anvwise  incident,  lK-lonL;iiiL'.orajj» 
faininc'.  Ni>w,  know  ye,  th;it  we,  the  I>tjn  and 
ter  of  tho  cnthedral  church  of  Clirist  and  the 
Virgin  ^I.iry,  uf  Rochester,  liavey  by  and 
whole  and  mutual  consent  and  agreement, 
moved,  amoved,  removed,  and  displaced,  SM 
presents,  for  ourselves  and  our  feucceseors,  do 
amove,  nimove^  ind.  displace 'thb  'swd  Robert 
Of  and  iVom  the  baid  ofRdi  iHA  plalfe'of  epperuidl 
master  of  the  KShg's-fcftodl-ortfrartmar-acbool  ill 
belonging  to'  Ae^ssia^WflMia  ehuicliofChistI 
the  blesEBa  V\t0b  Maiy,*Qf  Rochttte*.  and  of  njj 
all  hotiMB,  lands,;  feeS,  Btit^d^  allowaoces,  payg 
payments,  sum  and  ' Sums' of  money,  augi 
pensions,  profits,  emolumenla,  commoditiet, 
Derties,  claims,  advantages,  and  appurtenanoi^ 
ever  to  the  said  office  and  pl;if  e  incident,  belfflf 
in  anvwise  ajipertaininff,  or  wiiicli  Iiave  nowor 
t^ine  'heretof.jre  have  hcen  liad,  held,  a"^"!"*^-!! 
taken,  or  enjoyed."  The  school  of  the  cathrow? 
been  foumie'd  'in  the  reign  of  Henry  VIII,  inlMjj 
16S)2,  and,  together  with  the  cathedral  it«'^]?N 
verned  by  three  sets  of  private  sUtotM;  f»™SJ| 
those  entitled  "Foundatio,"  die  aefcod  "wjl 
and  the  thirf  set  relotiiig  to  the  sbhobi,  toe  Smi 
chajtter,  and  the  various  officers  o€  the 
various  passages  relating  to  the  present  ^J"*** 
given  in  the  arguments,  and  are  extracted  from  I 
printed  copy  referred  to  on  tlie  hearins  of  tbe  mohoi 
'm  SoUeitor-Geiirra!  and  Z>.  '»  -"I'P 

of  the  motion,  referred  to  the  various  pamgesmi 
letteiB-patent  and  the  cathedral  statutes, panMt 
made  in  the  reign  of  Henry  VIU.  In  *S 
foundation  it  was  mentioned,  that  one  of  »  »l 
was  •*  juventus  in  Uteris  liheraliter  institnatsr.  i 
eariiest  statute  of  the  cathedral  provided  that  U 
should  be,  amongst  other  things,  twenty  boy^i 
should  be  the  foundation  sebohn  in  »e  gnsnp 
school.   In  the  section  of  the  atetote  in*wW 
Posris  GrammatieiB,"  &c.,  it  required  tM'"»|*2 
be  "viginti  pueri  paupcres,  et  amieorBm  «»• 
de  bonis  eccTesi«  nostae  alcndi,  iogenifa 
potest)  ad  discendum  natis  et  aptis.  ! 
mitti  nolumus  in  panpsra  paeroe  tccletx  P"*"*',. 
tequom  noverint  legue,  scnbere,  et  "MW^^STd 
rint  prima  nammatioe  mdimenta,  idqae  J<MKro j 
oani  et  aichldidaseuli,  atque  hoa  p«m 
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■pemb  Mclesix  nostne  ali,"  ike.    Portions  of  tlicse 
I^Bta  ordained  that  tbe  acholan  were  to  have  foo<l 
'  WKuu^or  pft/  in  lien  of  it ;  and  that>tb«y  shoulU 
riL  in  (oar  jtma,  bj  tl^  time  th^  took  ^e^ 
'    itgm.  It  was  admitted,  tliat  jid  acnola^, 
miiataised  at  the  univen>ity  in  tlie  sense, 
'tite  founder,  the  sum  given  to  tlie  scholars 
as  in  tJM  reign  of  Henry  VIII,  which 
tto  maintain  them  at  a,univft^ty aiiJ 
d's  eomplAint  was,  tiiat  the  surplus  income 
been  apphed  to  augment  t)ic  aflorwimctf  to 
ttliem  to     to  the  university.    They  complaiiR'il 
fr.  Whiston  had  bctn  peremptorily  sumiuoiit  ii, 
I  two  or  three  days'  notiiv ,  to  the  chapter-nioiii  in 
I,  where  liis  foniULl  sijitelice  of  difiiiiisKll  il;ui 
h-  hiri),  M-itiiout  atiordpg  hlfn.  my  ojjptii- 
[iefi'iidiiin;  hM«i|l^bx4imn)Tii^,6jrexplain- 
pduct  iuiputf^'to  nuat,  Tl^e  ^ai9ij4ile|,.liad 
'  at  my  one  c^edfal  ii^parCjciilar, 
I  tbe  chaptets  founded  in  the  time 
arTin,  and  it  contained  no  all^tion  a^nia'^t 
individual  connected  with  thia  or  any  otlu-r 
related  to  the  system  generally.  Tin- 
srhad  no  power  to  decide  .igainst,  \intil 
If  the  plaintlfT,  and  the  document  and 
ithswed  tnw  had  prejudged  his  ca^^e,  lih 
riy  of  a  freehold,  nature.    Tlie  power  of 
pven  in  these  words  of  the  statute  :  — 
iioai,  ant  negligentes,  nut  niimi-i  .id  ilu- 
inveniantur,  post  trinani  rnnijirKi;).  ni 
pitolo,  amoveautur  et  nb  uh'm'w  iU-^hiuam' 
taDDMiqblaJo.jsonteml  that  tins  case 
^Trtw4%n'W«ff|«RAW  chapter  con 


■ctioo  of  whtcli  the  pmij^  mffejred.  That 
i£ tbe  ttiM%iVM,»i  gmf^ia^^nnnce^  ahiwaa 
"PijW  cc^esfa  nostra  moruB^  integritas 
BiOHia-et  voli^nmj,  rut  si  ^uts  niiiiorum 
D,  elericorum,  aut  auorum  luinietroruui,  in 
d«liquerit,  arhitrio  decani,  aut  eii  iiij^^eiitt' 
icorrigetur.     Siti  Kt^'^iiis  fuerit  delictum  {^i 
jodicabitur)  sib   ii^deiii  c-x])ellatur  h.  (iiiibii-i 
ucBus.   Si  quis  auieiii  cummicurum  in  ulfejisiL 
icrimine,  unde  ecclesiic  nostrw  gnive  scamia- 
tit,  (olp^ilia  jnveutus  fuurit,  is  per  deca- 
iMe^flTiff^-^tocanBmyadmoneatur  ;^pod 
iiom^%,^\lHm  amendawerit,  ^^^d,^epfBoo- 
Etrem  aaanMeiiaatnr,  et  tlliusjjttdl(^6  cpr- 
mpena  ^aro,  qnotiea  denqueriat  epi^tio-f 
_  J  aat  ee  abaoit^  rice-decani,  judicio  reser- 
l>^>i  si  ineorrigiblcs  pnrmanserint,  per  decanuDi, 
■ptoU  consensu,  a  nostra  ecclesia  expellantur,  et 
"n  ea  emolumenta  perdant."    This  jurisdiction 
JJiator  did  not  attach,  under  those  words,  in  re- 
ptile head  schoolmaster,  !iut  tlic  jurisdiction  of 
Wonld  extend   to  protect  liim  in   his  ofiice, 
"  temporalities  belonging  to  it,  of  which  the 
chapter   were  trustees.    The  Court  would 
^  IKWe  where  there  was  a  visitor,  if  he  did  not 
powers  given  to  him,  or  if  he  exceeded 
tcad aoMtv        i^^t  necessarily  a  clergy- 
'  n  oficar  of  lha  dean  and  chapter.    The  or- 
'  coald  have  anthority  over  Mr.  Whiston  as 
~  I  althoQi^  the  bishop  had  full  power  over 
cfaqilir,   Bnt  rappoeing  the  bishop  to  be 
F^tpofailad  under  the  statutes,  he  could  not 
!  Upon  a  question  like  the  present.    Tlie  dean 
derived  their  power  from  tlic  statute  of  the 
j  "De  Carrigendis  Kxeessibu8,"and  itwasun- 
tuuybad  professed  to  act.    The  complaint  was 
•oefcndant  had  transgressed  those  statutes.  Tbe 
chapiter  were  themselves  special  visitors  fur 
I  of  this  Khocd.   The  learned  counsel  re- 
i«Mk|p^  JE^  <1  W.  Black.  83). 


The  ddendanti  had  the  appirfntment  and  the  power  of 
amotion.  If  the  defendant^  act  were  rightml,  llr. 
Tl^lMBton  waa  not  now  a  member  of  the  cauiedraL  and 
therefore  was  not  aman^le  to  any  vintor,  btit  bad  a 
Tigl^  to  zedzeis  in^i  equity  as  a&  ordinary  lav  snhjaet. 
In  2  Buni*«  God.  Xa.w,  tit.  "  Deans  and  Chapten," 
(^^caa^of  TitJBiihifiO/Cdrluiey  p.  llff,  Otb  ed.,  it 
was  atat^  that  an  .objection  had  been  made  that  the 
lushftRwas  thi^  interpreter  of  tbe  statutes  of  the  ca- 
tf^qi]Bl,J>utfi^  wj^  overruled.  I>ecan8e  the  oompl^nant 
w««ao  member ;Df,.the  chap^r  pr  body  corporate,  and 
tltat*)j^viug,  W  ppmioaiion,  «bt^ined  a  temporal  right, 
luifvaa  prpparfy'Vfifm  the  Cotuft  to  assert  his  rights. 
Ti^»  l^fehop.  it  was  aigu^d,  by  reason  of  the  eircum- 
s^opea  o(  tnia.faac,  was,  ineapacltated  and  disqualified 
fi^m  acting,  w  visitor,  because  (in  a  sense)  he  was  a 
party  to  tlie.dispateoiitof  which  the  present  contention 
aroseu  TJis  'offence  ior  nfaich  Mr.  W htston  had  been 
dismissed  ;Waa  that  of  publishing  apamplilet  which,  it 
was  alleged,  reflected  upon  the  cathedraf  establidunen^ 
q|l^,wh^h.the  hisltvp  waq.the  head,  and  if  his  lord^p 
ihtierfered  lie  woula  be  decidiog  in  his  own  cause.  The 
dase  of  Rex  r.  Biiiop  o/  Efy  (2  T.  R.  338)  was 
cit^tl,  ih  which,  ^e  bishop  liaving  appointed  the  master 
of  A-  coltege,  the  dis^>pomt«d  candidate  for  tbe  office 
applied  TO]!;  a.  mandamus,  which  was  opposed,  upon  tiie 
ground  that,  ihe  bishop  claimed  to  be  the  visitor.  Tlieze 
the  Court  sa'id,  that,  admitting  the  bishop's  claim,  he 
QOuld  not  be  allowed  to  act  as  visitor  in  his  own  cause. 
^,t«:the,jujini]M:tion  of  this  Court,  it  was  argued  that 
thft  t^ppralities  of  the  office  conferred  it.  As  to  the 
(fffence  for  which  Hr.  Whiston  had  been  dismissed,  it 
oquld  not,  Jbe  contended  (hat  the  publication  of  tha 
uiaffiAet  eoidd  ii^  apy  way  have  disqualified  him  for 
Ips  ofliqc;  as  the  ibartar  ef  a  grammar-school.  A  dean 
an^  chapter  fornti^  »  body  partly  eleemosynaiy  and 
fartly  fioelesiastical.  They  were  created  by  the  Crown, 
but  were  in  no  way  amenable  to  the  eeclesiastieai 
QQurt.  Adfuittlng,  Jiowever,  that  the  dean  and  cliapter 
had  jifriaflictifln.t«:  remove,  it  was  not  uncontrollable; 
aoiv  indeed,  .could,  the  school  be  considered  as  an  in- 
tegral, part  of  the  cathedral.  Whatever  powers  the 
dsan  ^i^  cbapt^  poaeessed  were  g^ven  by  tlie  statutes, 
.ihe  construction  of  those  they  were  bound. 
TM  jurisdiction  of  tlra  Court  of  Queen's  Bench  had 
been  ^xercise4  agsinat  the  dean  and  chapter  of  this  oa- 
thedr^in  It«e  v,,7^e  Dean  and  Chapter  of  RwAeiter, 
C3  B.  Cc  AdoI.S),  upon  a  question  as  to  the  right  of  the 
Anhdeacon  of  noonester  io  be  sworn  in  and  take  Ids 
ilace  §a  a  meflftber  of  the  chapter,  the  dean  having  r»- 
1  ^  adniinister  the  oath.  The  learned  oounsd 
r^Txed  to  fke  J)ean  and  C^apur  JhOtim  r. 
t,  jCTfiro. P.  C.&U)\E»  pant  Strike,  (3  Add. 
kEiV.7ii)i  RtB  V.  Oatcoigne,  (8  T.B.863);  Dm 
V.  Gortkami,  (8  Hoore,  368). 

Jt,  Palmer  and  J,  H.  HalU  In  opposition  to  the  mo- 
tion, said  that  the  dean  and  chapter  were  fully  pre- 
pared to  discuss  the  case,  either  upon  the  merit^  or 

rn  the  question  of  jurisdiction.  They  had  rimply 
haiged  an  imperative  duty  in  depriving  Mr.  Whi^ 
ton  of  his  office;  they  had  no  alternative,  after  the 
pnbUcation  of  the  pamphlet  in  question.  It  was  im- 
portant that  the  boundaries  of  the  jurisdiction  of  the 
Court  and  of  tlie  victor  should  he  wdl  defined,  ai^ 
that  a  party  complaining  of  remonl  slionld  go  to  the 
right  quarter  for  redree^  not  to  the  wrong  one.  It 
was  entirelv-  a  new  doctrine  that  the  offima  of  flie 
cathedral  courches  of  Eugland  were  trustees  in  sueh 
a  sense  as  to  make  them  controllable  in  the  some  man- 
ner as  ordinary  tmstesB.  The  defendants  denied  that 
there  was  any  trust  at  all  In  this  ease.  Thar  duties 
and  their  stipends  were  pointed  out  by  the  statutes. 
This  grammar-school  was  of  a  peculiar  dass,  existing 
only  in  the  cathedrala,  and  before  the  B«fonnation  £ 
miiuv  nl^wk  existed  in  naay  ownaiterifli)  and  prd^^ 
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finn  otiMt  Mbvdi  htU-bttcbit'AirelwiltiUB  pupvte, 

ilW-ef  Oidbrd."  By  tke  Cvawil  of  TMnt  itfras  ar- 
aMBB^,  Aiit,  ki  «Hler  to  dbcteiad  4ilu  Inbirifldffe  Ae 
Sariptons  and  Knilid4Muritiiigf  ewty  osfhednil  ciiMKdL 

liiihop,  asdhod.tf  tfab  Jeaoriptfon-;  U  >«■  «dd  in 
tke  firowediBgs  of 'that  o4iDctl«  ^^latitbow  chnhsk^ 
nvfaoM  rtfrmniM  an  nob  saAtieiit  -^.^Mt  ,piirpoaey  «t 
jfU-eveiit^  hn^  a-nutpi^  to  bO  'ckifM  ibj-ths^oiduv, 
«i(bthe«onai^oftU«  (duratw,to1eaoh^iabiniargaatu 
to'tiw  vlflAcs  and  otiict  pdir -ioWAn,  that  {bey'may 

tarn;  andm4lwt«trrpdwl«ttfaeArnteortom»«miiR 
btniifln4)»|$mt4o  wgwrnmr  mmMi^  'fl^  AetJ>Una4> 
08im  MStaauwo  ftnio-'ttBiedBinHni  teUa  ef 'flw  phaptor 
or  4be  blslMp."  The  ibaa-ioiid  ldi4<tn'^Aiq(  bMU 
Mtntiliitad  •  apiiitaa!  «orpo»ti«it,  'l^iey  .«r«n '  oMfer 
•menaUe  to  the  tia&bv/n -tUeir'rvteitor..  iWWild 
their  landa  in  ft«n4tanu>i9ae,  whidi:  «  iBpir^Ml 
temire,  wholly  distinct  &»m.«  tnifll,iVy  hs^frlift^  hem 
vmtendfld,  a  ^ri^  TketfotMir  «e  tkmarpottH^ 
hafl  tboo^t  fit  to  nute  stotatH  Sir  tn&ii4ittnal«4- 
BUnntrBtion  of  the^stbedislt  Inbladia^jth*  MliooU<and 
the  fichoolnnster-vras-tO'ba  tfestBdH^OBtfof'tttttd^Behv, 
just  in  (be  sstne  mamei^:  1ite]tKnaAt  ^6<men<piQ- 
vided  with  food  itt  btmpiih  table -of  .  1be«orpim- 
tiMi,-«»d  iritfa-TflBkmantatoat'df-ttiei  cloth  iw}ihth  was 
^■HbHed  Car  jbe  mhrirteMiiffiaiatkitHhelw  ilf  :tbe 
•ehoolmaster  waa  toibveaBBideNd^  ^Ae««ihii 

rtrnsts,  why  not  iMl«fleitheai»MlE6fi^  or  janttbf, 
eoolCf 'and  •th«>4nl>berj.whoi«wn  uMitponemttd^iti 
ttMsanelirtja  the  sUrtotM^  and-i4n'«(nretaUcrMidito 
potieipBte  in  Che  MromfM  ig«odi^  of  tht  vbramUieii, 
or,  .the  ncent-Calhednd  Jfcst '(84E*«Vi«t  b;  Yld) 
ONcnhed  ibem^'tho  ^isUde'eo>{K»rst9  nneiitiest  if 
ttifl  weve  hdd  io  -heA  itrintyitiwiould  Oieate  a  M<r 
tpeciea  of  -equity,  nmaer  vidiich  «vMy.  ooUiednd  and 
eoHes*  in^fii^lBtad'mWil  Winadp'iihienahle/<to 
Conrtiof  Cfaonoenr*  Tfiere-waB  no  p^mdeai-fbr  lurii 
atbill  aa  that  on  wiiWi  Mie  motion  ^nu^fovnded,  Mcae|)t 
is  one  {netimce,  ul«0ro9MAM«wiZ>r/JAiA^(i&n 
CbSwfe,  ftr^ird,  3»  Bsam^),  when,  aim  aii  tn- 
Cnnation  fcr  lAie  nlMtnMidniof  •Ha^  «budaBUn:the 
managament'Of  'a  >Mhool  wtalttftibit^Vy  tj^O'  laiwd«r  of' 
Hog^den  OoBegii,  ia.obinhKlra'wiUi  fit»  It  wait^  held, 
*^that>tiie  Court  hadnat  jaris^iotiai  togiw  the  -wHef 
Mk^  ;^^  though  ttMrt  W^  sMma^fwaf  'oS.-iitia 
inly  or  obkHtion,  there -rrtw  t)o>e«iQenM  oC'Et^-tript,* 
n  the  word  ii  mderstood  in  tfcis  ednrt;  and  that  ^ 
proper  remedy  waa-tbrough  tlwvMbor."  'fCho  2>iiliDp, 
M  oidinaryy  ihad  a  ^generd^-'FjiiriadleUott 'ouev  -the 
grammar-school  masters,  whirih  mu  noofpiieed  'byithe 
•■none  and  by  the  Act  of  Uniformity.  Thetdmpter-of 
the  Kochwter  Cath«dml  StaVutee,  antitaM  "Be  Visi- 
tatione  Eeclesiie,"  gave  the^yishop  iiill  powrtmir  e«B^ 
part  of  the  eetablisbment,  and,  amongstHother  &ingi, 
provided  as  follows: — ^^'StvtuimuB  aatem  in  virtote 
juamenti  eecleeis  nostne  pnestlti,  at  tierao  'ootitira  de- 
MMin  ant  canonicoe^  ant  aUqaem  nwaretweroin  eoel*-, 
ifaB  nostne  qaicquam  ^cat  «at  esunoiet,  Wet  <^Mi 
nmm  erwlidait,  aut  de  qno  tnibto  vox  et  linna  -«te>- 
•mnhrtor  fuerit*'  To  titc  biAop  wm  eonfided^ha  eare 
and  nudDtenanee  of  the  spirltnalitiea  and  the  tempora- 
lities of  the  ooiporation.  By  the  geDeial  law  of  the 
oomrtiQr,  wherever  there  was  a  visitoiisl  jnrisdictton, 
kmnsafaaoluto  and  nnappellate,  nnlees  boibre  a  mpe- 
rioT'eooIesiaBtioal  tribnniu.  If  the  visHor  refused  to  act, 
he  oertainly  might  be  compelled  to  do  so  by  manda- 
TaoSj  which  was  the  (iftoeen^  prerogative  virit.  B«t 
tttte'tendfldtoahew  how  far  the  obligation  differed.frDm 
a>eharity  tmt.  Agam,  if  the  Tisttor  emeeded  his  jo- 
iMialioq,apz^aWHm<woiildbegniift«d.  Thcn-mia 


noHrt.it  BdWa-CMItilileiffaA  fmHn  »am 


dte^ahd^-okO^I 

ateaehenbfLaiiBtt 
inhi^ 


iHi^iMtihiial 


ieal  iwwi  -heaiid  te edt : 

an hMaaafe of  taaeiirth% -MM wmuHt  mdllni 
ihaL  .  gfe  ynHlbiitiln  gtf  )thftp^Udii—  ' 
pMliifciptiniaAa) 


taim^edae^ 
attA^ni^^  nndflii 


■M 


Rh 


diMtaqnalpasd  'iwrilwi»i  ffafadi^ JnAk 
j^^jbkad  t^itt)  AbeMdMtfMiMiasI 
t£«M.itf'Mgai^'aiui:>t)ii%  iamfy'Am 
Mad';itjmm»i^  iaith^lprifetJiMi'h^ 
•itiMaKidQiAtr  tkn  oitiM  mmdA  ^ihrtrtw  te 

(3  A>'4  !Kiet»a.dda$  xoAdtwMifciMli  ef« 
paihfioita  Mdvect  -teMiIfiwIirwttyifcdi 
0)iniiiiaiii»iii^-uia^iiniiJhii>..hiwm'*h*i 
ehapter  ^patxaatiaagtis^ 

to  tfcholpn^  <     rfi  iK  —n  dnii'  ^ly  Ihw . 

Mr,  Wbitte  h^^ppMfed  itfrtto  liiabaw 
W  aettadedrflBaiMi^iMaaaffaj^iaatina 
«^stto^4o-ad9ttiiaUtM>ii.(tkiMte' 
flie^i  fi^ni^^iiwhiAawBs  ^  jUwtiaW 
d0pM«tk.n<rCdaiMtofi|KV  Mdla^iiitr 
Inwifllihinf  ifittimittiiiiitMBlMrftfflt  «tB 

by  partMartfn^iiMHtiatietiWiiiiilaiy 
Jit.  iflMWtfui'«y«*[Borteae^  an^  U^l^rB' 
to  2)r.  Surb^s  am,  (1  W.  Black.  — 
ftffidanfc««4hc  «faaptnf  fMcjitetbe 
i«g  ilhi*  fttcnnbA) jrtaa(teMa«>ti» 
akdifM/ceatMB  ^ailtoMAtK^ridaii! 
cntitledirsttd  eoti^bndMdMtidfi 
hadi  aftig^  4o.«oin»4bse^id^ 
apperiing^thai^Hiiai,  «ticra»no«B  srfuife 
HtdUafciaB^lef  -tiliannfsahdhkv  whoitftl* 
gvl«vwi,ni£ai«gM(D£ibetttiibaBiig  aql 
sUtotee-joSithie  lealhediaLiT  Wbi^< 

of  Qtttttii  PMBh^^ahd^UifwijtkjJlMffay* 
eeivr. .  ]|hwliMbteSftdoin(»GBiB^tbi' 
oidiy  /oc^ttteisteMMlridtHiktatAs- 
fe«,  Ib-.jWbMflB'iiad  an^aeme^apati^ 

trilliii  liiittiii,  ill  iiiiili  Iiii  lij  laMliilinna 
bltiea;ijtuwEas.  De<  -wfltoahla  te  a  cme  ef 
neatMtftien^rbab  wu  dinoted  imu  jwl^  ''"Pf^ 
ulaadiiqrttiemitooeaHftMn  prbceeda^ 
aaid  that  If  the  ftishop  were  toawme  piwcM 


«ww  am    vaiv  ^vavajivu  -  noAD  av  j  

Ooiui  fwould  .restraia  bin  ;  ^at  Mts  af  {Wlin 
were  mote  QsoaDy  akd  mgukriy 
(iaeen's  Bench.  ■  MieyTefai^f  IbmiairfJfW 
V.  Tfte  OmwroiMw  o^toyiwjhM^t  ( tt  Va. W);  i 
^iMMiky-  dmeml  v.  JlWa^  •(■!  dlaaMfl>»l  A<Ji 
MtptOwanl  V.  TaOott-n  V<fc art 
V.  ZlMfaMR,  (2       ten.  S9fr),  lbrthapmB«|" 
ing  that  the  Const  woold  not  intufine 
tatea  ptoviflrt  a  {MMT'viattor. 

iWaiifai I  Cwniwaf,  im  Taplj^  rtd mst  iwt* 
badtwD^iiMtiebeitodcoida:  agist,  aMarrtirtfoi 
to  interfar^t  ond^  8eeondfy,^«hathera  oMav  " 
estafaliilKatojaatifjrtheaAeiCMOfit^jraMM^^ 
refosenae  tortfas  Btamn,  widtto  deoidalMata*^ 


foimed,  it  >waB  ehai^  w»  part  of  the 
was  aiinnhr  aUtaabed  te  it,  iimaa  irtowed 


upon  a  ■araditioR  whteh  amonated  to  a  .J 
maintwumeeuftfaesdiooL  The  "J^ 
tntca-ezetaded  the  001100  that  tbe  ■rt'f  "".Ch 
was  ana  of  fha  aMi/i  «Uilh  Mtaid  to  tU*  "1 
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"tote  afBritoirwvAUonB. 
>b>J>.iMnibar«iliitliiiat 
1^  J»         b»  MliM  t«  an 


:tette«w'  oil 

■  .  v  -1  ..■  ....jt  .  /  i     .■ V  ■ 

i1^Uil«Mi  \m  *rtd)IIAi*tlMt<h»  tan 

ifllthbdiU  ectaUiaHmenl  imw  trmlMefn 
ofttifr  gtetonnb^iebDaii  9»  Wirald  Ibe  en- 

>  Nra  A  Tiglii  «»^«  tfte  MtmRdk  given 
dft*  faa»  tedNtid<q«*<tn*^'arfag«}hBt 
«a^«  Ito  naliB^MHoa  Wfcrtftwn'  th«t 

t  ■i»w«l«*w«iWlii>bto^.<wriif^TOMoTe 
*  llu  MriMlMiofe  ofltM  fla«i«. '  Vhe  qaes- 

'nwfeicfc  his.  g4fee  mavcMfcnei;  vWtHlv  next 
iWBvU^^wfaatlwr'feHM  tean  ImAiIIj  dls- 
iiwld  W  t6e  b>uiMhii  Jw*y  of      CWt  to 
>»  th*  trart,  iJJ;  iip«»  tkr  oowOwtfuui  of  t^e 
tk^peHtd  t»  be  one.   I»  4MvnmnSn|r  Mch 
^l»-ucnil^  flf  coptiw,  bw  ggwnedl  by <he  avdi- 
t«ltih»Covri.  SappMfaig'tlnfrtlM  bwhop.wa8 
*>  fltot  h*  bid  not  istarfbied,  and*  tbe  ftB>- 
^tta^ikin  eoBrtnntioB  eftfteatafeatea, 
jMafoeatioBiiNideDtaltO'theadnUaU- 
■»  lni^  wbathtf  be  csiriil  detamintf 
'  f  had  bem  mapuify  dapiiraJ-qf . fah-eWoa  of 
»•  Br  vngbt  fimr  tb»  eoane-  «mia)<  in 
ll^  vataining'  ttv  proaeorfiiiga  noip  baftm 
'^•^'rtar  liberty  to  Um  partj^tv  piOceed  by 
ar dfavet  an  uaa*',  or  OKMr  tlWBi' to«tand 
i*«J"W&ti»Bjwrt    to  banw-tlta  ligU  clatanDuicd 
^"■aa.  TnU  would  be  tbe  oousn,  aaatuniDg 
i^^-.to^  to  daariy  one  »f  traat,  when  he  would 
!  to  aaoertsin  the  plaintiff**  poaidun»  as  a 

J?™*  "pro  which  to  exeeate  liie  traat  in  that 
[*  mid  not  be  denied  that  there  were  caaes  ( al- 
^gft  It ffltnot  BBT  whethw^thia  waa one  of  tltem)  in 
7'*'"*  JoiWietMB  was  m  Mie  viritoiv and  nob  in 
■nutof  equity.  The  caae  of  JR^Mii' C!h%»  (10 


<MA>wii  an  axaulat«<  tint  «kNa(MM. 
tfaa  eManiiiaiwillifci  A*  seeea  of  Hmm  daoiatm^i 
itoja»iidhtiania<Ma.wriiyall<(>aait»  wttt  UmiM 
Aa  qnbatiattwMdAariaawliatfmr  fte'OaaU  vabadamm 
aaC  N»  daAt  a  gwt-  ■rnihar ef 'inddwtoi  mwattiMr 
■igU  atit  aaifaga  caaafc  of- hat  ■or  •Mityjtriifc 
te(  fcr  eWbr  Aa  Tiaitov  mighi  wt  hare  aate^or 
■igtrt  hwaa  dtcliaed  natiag-.  These  eiraiinitawaaH^hwa- 
ereei^  naaliL  Mft,  8b<  lae  aa>  be  kM«,  gar*  that  Caof 
jw-jajtinhwatoiataffete.  teiigbfasaaMavB^be^iD 
KBsh  caaae^  to  mpftNjm.  the  Caart  of  Qnaanfa  Beadi  fiaa 
a.  Miaadanaai;  «a|  M  thd  Uabt^  waa  ahsart  iiiterfiang 
■^mhoibad  t»  jaatsdictM^  ik»  par^  aiiglit  mdy 
te'tha  Conifcef  <%iia*BfS'  Band^-or  ta  tbeltoad  eiMa> 
oailaryfa'a  prohOkiiBitoiragtoaiaihim  witlriahiatkn 
Hniti^  TbeM  jpaab  ■iBanlttf  in  diaa«w  thrlina 
liiiliaaiii  iwlbtgm,  mStm^iktm  waae  Mhmwuk  ^mrimm 
oihai'  pafMHawltoiaaainailiiMyi  iJanadaHhailaliitMaf 
onefa  aolhya,  andieitolUMMDttitaa^  the  kiad  now  hafaa 
«k»  Cini*,  vinaa  then- exiatea  « toaM&an  Job*  whSA 
had  haan  girai^the.bod3r  1^  the  fooalar,  wha  aban 
la  diwst  in  aAob !ni*aie>  that  hody<  abeald  aal^  and  i» 
paaad  tlwoMigaHiM  al  payiag  a  certain  miaibeB  af  eft- 
MBa  oA  «  oaateb  eiaoiv.apea  whom  pariieQhv  duties 
Me.anpoBed^'  mA  wJnaa  partievur  rtipendv  wana 
diMtadlto  U'paidt  Althaogfatin  epeakingof  thaafiae 
ai  eaheohnaater>.  ha  waa  eaaaidared  m  aqgnrnesi  a*  aa 
mdiaWnaLebaiuttDg  npmtlie  sanu  foatinp  aa  anBuaJ' 
Mie  efieatBj  saaii  as  the  jaMtoaior  athest  this  waaoalf 
fcr  th4ipav|i9aa  of  jrgnmeDtr  hia  dattea  hdag  aidmaaw- 
ladMd  hfrba'af  a.«ei]r  high  osdir,  Btet^  for  t&e  piiif  in 
of  jtwAqgananl,  4ha>fiMnd«'  wan-  iiwridiaait  a>  mginq 
thfve  BhonM,  ha  eaataia  f aada,  aa^  tfaetwahrald  he  aBa>^ 
tei»oAo««ftpajttibl««atLofthoaafiiB4Br8ndiaa«aBlHiit 
i^stw^  oheaiaiewy  and  ethane  tAa  Aeald  parftnB 
mriaaa  afioea  ftr  tba  sowal j.  AU  of  tiesa  apmasiiillT 
felt  vithin  tlM  some  catefory  af  dnaaiption^  Muam 
paid  dtffiwntly-;.  buty  attfeaa:  it  was  to  ha  a»ad  tiat 
A*  janiteiv  for  Instame^oMheiiv  dfochai^^  in^biaDma 
tWi  niie<  Coitrt>  ani  allege  that  ehere  waa  a  tEosb  in-  hn 
ikvoar,  and  call  npwii  the  Ooovt  to  deoreeiaaoordini^ 
he>  couU  nab  wt^  Ifimt  it  JagieaHy  fbUnwed  tfiat;  thenar 
tar,  it  be  ware^wathiB  theaaow  ortegaiyv  a  rights 
eame  to'tlta  Cans*  andtanegtatamst  in  hirfoFoun.  Hs 
woold  Mt-giT*  ail  oDinlau  tmtik  ha  had  oasafidly  exM" 
mined  the  oaaee  aaed  tm  balibaidcanpen  tet  qaaatiait; 
andj  aa  the  dn«Bfi«a<MaieB»aC  eMtawae'iBqi  in  laiwii,  be 
Haaiaftaid'  ^tt  hmwimM  else  laok  into  the  atatntaa*  aa 
BbnetMagno^lbt  tMnmpaaMieenat  language  in  ndrid 
thejr  Mvcxansstdb^  rJ^iAaBi»  handed  to  hia  Honors 
capy  of  theHagflhIen  eeUH«sMitatea.1  JHe  JfiyJii 
fim  Ck&tgo  timet  decided  hj  Lard  Luigdd^  warflna*  «f 
high  Anintirity,  ai*d  was  the  saore  important  baoanaa 
Ae  infannntio*  had  been  dimissad-  upon  the  ground 
HbE^  Ihe  peintB  ia<  dlsputo<  were  mere  m^tsn-  of  intami 
arrai!g«lMn1L> 


Aw.  9. — ffir  ^Axm  Wiauxy  V.  now  dalinmil 
tlte>  fwlowing-  ji>dginept>-*At  the  oleee  of  tfaff  aim- 
nventti  in  this-  ease  I  peoognised  the  andoabtad  jmaaau^ 
Urn  ef  diisfGoort,  in-ail  casea  of  tntat,  in  ibe  aensc'in 
which  that  w<ard  is  used  in  this  court,  intlM  aixUnasy 
ease-ef  li  usimi  and-  oasftai  qna  fcrnst  The  fitafeqwaatiaa 
to  he  detennined  in  this  aasa  ia»  whetlter  th*  vSfattn 
ponilooa  of  titt  d^Mdants  and  1^  the  phdntUF  I 
of  «rttstee  aad>aa8tnt  que  tnat.  That  this  is  tbe 
queatlon  to  be  determined  is  maniftat  frum  t^e : 
ing  of  the  Court  in  aJl  the  caaea^  banning  with  PitHk 
Hp9  ▼.  jStffy  (2  T.  R.  346)  and  Orem  v.  Butherftrtk, 
(1  Yea.  sen.  463)*  down  to  and  includfng  Th«  Attommfj- 
Genm-al  v.  Mwdalm  CoUege,  Che/brdi  (10-  Beav.  4tt2)L 
The  aiower  which  I  foel  compeUed  to  give,  after  exf- 
amining,  I  believe,  ereiy  case  that  waa  cited  in.  the 
arg-mnent  bearing  upon  id;  is,  tlmt  this  is-  not  a  caerof 
tnist  in  the  aenacaboYe  eapluned,  but  that  tile  mastsi^ 
npon<  Aa  tnie>oaBBl»netto  of  tlta  statntaa^  migbt  ttrbe 
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datin  imptfled  ftpptbitw)  MfttecuuidnTS&T  by  tils' Mb« 
tntes  of  tbe.ibuish'L  X-'cmd^  fai^t}B^tt*i,  iht-itm 
parpoaw  oC.tbeiqnettt«nriLllu»wjtot^«€a*iiaie,idilitinv 
guiah  t2iBjiiDmtidn.o£  tht  mAKi»lip:kdib6mcam'fiiim1iua 
position  of  the  tHaUt  da  £Fka  jJttog^igtHirQhwuJI^ 

bookainiwhb)]i:swlUail4«eetMlu<jhkTAl«d^  beiwmi 
coUwUte ,  IkmUm  1 4nd  .prasteift  IwldmgiiiSotH.  Bpyointoa 
by  the  fatnier^i.httt'  WiiBhlj^WmiMii  ihrnwevmiti  hettt 
]nembei»io£  thBiooHi^eltbDdirl  j  iioadna^  jiMotifA* 

tates.  BatifthaetMrny^fltU^tHMUfVaMiMM^ 
I  cannot  dUi«Hry.a.grn<U  femkoUins  thai  HiB  itoaltt 
ia  a  ceatai  que  tniflt,ofi<il^«atlwdraL:ohtirobii(Hdgiihe4 
cauae  lie  receirsa  a  8tifn^-fagqBl^««tiofiitta>dainhaA 
fonda  of  the  de{eB4antfv^mfokiimMia!,aefe<ifafe|iMlty 
oblige  ma  to  jiold  H^i^tlrtsyhtSmp  mtaUotnOnarifte 
statntea^to  wlwmAhteiiy.aBdiaiHtiptod'aiafginn^.ia 
also  a  ceetui  ^ue  Inut*  L^'Bu  lcaaa'iof  <>Za0'njUeQ«u^ 
Gmeralv.  Maff<UmG(iSegi,ih;fatdi>isp^te4tautbw 
rity  in  point,  and  I  ^.aatiafiMhrith)  foUbmqg'  tfatU 
authority.  KTdnrtHig^. thmyi  the .  iiaae  jo£[tifDBt,f  and 
aaeaniing  aJso,..«hat'itarft^n];jf.  I  atn  ^nott.  dii^oaad  ,id 
aneetioD}  (th<wgkLgmiii6.npuaieDjii^aitbai4>piobl; 
(hat  the  »mM«f  JbiriWkistemfioikQdJMl:^^ 
irithmit  hearinfi/himlia<fai».d«faioe  wa«d(hnHh,.a& 
qnaation  in  whateds.timijiiiiBdictitKiltenAl^Brtiiat 
wmgt  If  thefebisTwtotf  lAdae  jposnmvanaitttd 
dmmiaatUied  aa  tO'  icdBohidB;  tiM  Jtmadictiori;  I'mir^ 
hand  it  ia  dear  that  the  jussficiion'.tekatib^  iaiiibiit 
TiiBtor,  and  that  hia  Jadno^  .npm  ahs  pd^  ja.  fiiab 
This  ia  so  broadly  stated  in  all  thb.  cAbob  bwcq  PtiUt^ 
T.  Btuifff  tliat  it-  cannot  be  neceeaary  I  thouddTefait'tO 
antiioritiea  in  auppoH  •  ef^  it^  iX)^  .cams  Jcf-  (flaniYi 
7%e  Bishop  of  mUter  (1.  W.]Ha6k;.'e2>idheT8  4luik 
the  role  applied  as  .wlL  te  Aathodral  aB/t».«tiier  bookn 
The  iariadution  ofilhaiao^.ofv^aah>Sejlch^]iiit^ 
be  called  in  b^  jsaildamBd  toi  'conpaj^iha  vlsitoii  aot^ 
andttiejmriaaictibiiiQfrttai  Caitai^AtAin  aomaicaBaa&f 
the  Cout  of  ChaaJeaay  aiaa^  may  be  aaUa*  ih  bjp|»nU- 
blUsn  totnatndnithttiintiir  frosn  exceedimj-fhivjuii- 
dletion  ;  and  idi^dteaaia  ito  visitor,  urftn^^ioynh  of 
the  TiritOT  ia  extitett<Mqy«idad»  I  Ike  tlfniiwlwfir  CW* 
%«  Mta^  1  Bamaxdj       evJaaoft  pteaaM  ibpi6fceadina 


for  a  mandamus. 

Court  of  Qjieen'a  B^nch  inay  l^tlu  pn^Mr  Gooiiito 
redicaa  the  wrongs.  Attei^tian  to^tkeee  d^im^c^'vill 
reconcile  with  tluilair,[aa>I,Ha.ie  stated) much ^b^t 
was  preawd.upon.me'in  argiUBe&t^^.tmBi4)lpiiliff*8 
counael.  In  tfiis  cade  I  am  caBed  upon-  to  ^idef tliat 
the  Court  of  ChaUoery,  has  juriadiatianvb^tibiil*  iaia 
matter  of  oourae,  to  tni'the  roatfte  in  dtgpute  betweea 
the  plaintiff  and  the  defendants.  In  miucingi  Jdn  in* 
qniiy  whether  this  pnipaaitibn  is  well  fonndcn^  I  need 
not  determine  wheuv  Biahop  of  Rochester  is/in 
thfa  oaae  the  viaitgr,  or  whether,  ifne  be.  the  Tiutir,ihe 
has  audi  an  interest  in-the  matter  In  dispute  as.  iaoo" 
caH<m,  pro  hac  vice,  a  anspcnaioa  of  his  vi^iial  powen} 
or  whether  the  right  of  viaitatioa  is  in  ihe  Czowiiy to  by 
exerdaed  by  the  Lotd  Chancellor  upon  petition  \  or 
whether  the  pluntiff  eomldj  by  an  application  for  a 
pnAibiUon,  hare  protested  himself  aninst  the,  -con- 
tinuance of  the  wrong^of  whichheconipIaini^>(aBin  the 
case  of  ThtDtan  of  York^  2  Q.  B.  3)  ;  oi^  IastJy,  whe- 
ther the  Court  of  Queen's  Bench  could' iby  mas  dam  aa 
order  tiie  plaintiff  to  be  restored  to  bis-omoe.  The  only 
queation  1  have  to  determine  is,  whether  the  Court  of 
Chancery,  in  the  exerdae  of  its  ordinary  juriBdiction,l>y 
bill,  in  a  case  in  which  no  trust  exists,  can  try  the  i^ain- 
tiff'a  right  to  the  office  of  aehoolmaster.from  which,  the 
deftndanta  hare  exerdaed  t^e  power  of  excluding  him. 
I  am  of  opinion  that  thla  qoeaum  most  be  aniwer«d  in 


IjDiW^ma^piK]aouBti>ihdsaB«faMlat  ' 
taJtBr.)al»e^^iiiBi«aam*nm:jrtMlritM 
TffaiokltUiafaaiM  (vlluepMiifaeavMbd  i^. 
eakne:  teit^aaneltomttoeeihhtwIV^lihs^fc 

bi'sf  to  i^-ive  file  pftrtiea'tlie.eatriestyoaaiWe'oji^ 
(C  liavinir  my  judgment  revieived,  if  it«liould 
erroneous.    One  otiier  point  remains  to  b*- idm' 
It  was  said  for  the  plaintiff,  that  the  Courts atatt 
wouid  preserve  thitif^  in  statu  quo  iifltil 
Aoald'be  detarminod  by  the  proper  tiibunal.'; 
wksnotntibe/iltitebiBfithe  UUiaalM  " 
aauiifiMB^  Tbe«fa^t«f Ithe  bt&iflal 
mfeot  eomaaaduedii  i>pa><i>  ahtiin  tla  jatoaait 
taee  of gtiiid  rUiiflriif  il*^  pHahMiiwllwij  m' 
phiiabiff?s>ri{^tloitbe  tdfihe  flJ-itwflialM^ 
stand  Ibg  the  adtacomplattfedfaftO  Tkcildti  vi 

S'j  dansenti  duripg  t)i»ai^uiUent),'  faaa  made  ft) 
eiexMaticoi  of  tbe  thist,  and  not  a  bidl iov  ' 
tion  of  pl'operty  pendente  lite,  which  is  a 
{Special  chaj«cteT-;>but,  waiving  all  objectiota 
giound  of  form,  I  oannot  recognise  the  gen«: 
aitiun,  tliat  in  every  case  of  a  dispute  aminit  iboili 
rifirht  of  ottic«,  or  other  legal  right,  the  Court  otCioai 
oan  lie  called  upon,  aa  a  matter  of  course,  UvfltpHtt 
ciaimant  from  being  <displaced  until  the  right'dattll: 
been  tried  ;  and  no  epeuad '«aBejfor*tbeiDt«rfcHa[^! 
the  Court  lias  becDimade  bafeeiitait  '^IlNnaMfgLi 
tiiaiiii  piiai  aaijuatf  iidiljiimftito  latailifliM>MiM> 
haa  jeftMed;'j|(ii'BBtedb<i  betwAdf  i|i*Ni4^H 
Aherfe'  ndiultiimato  veliefibtni|dti-keiik4 
|ingr«t,  tiurbfoa^teiii^ttudetfi 
the  inoUon^ifith  ooab^-i>''"  .l"->^<>i)'ii  I'a.iH'r 

■I'li ..;    not  lnjji      'I  tioi.i  Ofla  .fl^o'^t  naA\  ' 

:        ;'t;»(»flS'"lWm  tHt-Queek^s  BtodLJ",'; 

J-,  ;   CoBBBTTii.  HuDMN,r^.^3, 

S'rc.'^fxiss  for  falsg  Imprisoimeiit  ttfjainst 
,  of  the  Queen.'s  Prisom.    Plea,  that  befot^i 
Xofi^StaH'6  diSViet.  c.!2aj  .«>  fKtit  km' 
(hvrt  i>f  Ch<mixKy  aohmtmuUng'  tie  Wt 

-  I'h-et  to  attiHAyPlaimtiffi\»»  atio  Jkate  Mm- 
J.  <f  Chancery  v»me^aiel^,'i»mailimeer  for  ai 
-h  not  payiog  the  Costs  of  a  S^tit;  that  the  JTe 
4  Virtue  ofth&mid  IVi  il,  atladied  Plaintii 
...  tamed  him  in  Custody  until  he  deliwtd  1- 
.1  Marjtiial  of  the  Queen's  Priaon;  that,  ^|4»j**J 
,  iiig  of  h'lat.  6  <S  (J  Vict.  c.  22,  the  Cki^  ' 
1  the  (J«c«('.?  Bench  viadc  his  Warrant,  am 

0  quii'fd  the  Warden  to  delirrr  Plaintiff  itito the 
■■  of  Ihe  Jifartihal ;  that  the  Warden,  in  purtuaMmi 
'  said  iVariarit,  delivered  Plaintiff  into  AeO^m 

the.  Marshal,  t<H}t:t}ier  with  the  taid  Writ; 

up'jH  the  Alarnhnl  conc^ed  Plaintiff,  4f 
.  said  Writ  and  Warrant,  to  the  ^iee»'f  Brim, 
•i  there  detained  Plaintiff  in  his  Ott*o<^tif_^»*5U 
■-  sni'l  Writ^  .  fisjtHtiattOii ,  dc  Itijuf 

fm-  D^fend^f-Jkld^  o_^rming  tk* 

•  r%eUi^Prialaiaei^i»ikeFlietLtoUH<mffm^2 

1  MuK  of  .tKe\Chi^  Juati*e-afthe  dum* 
■  4l6m-weBir^JKanHlMUof€^mmimakH.lk$» 

iie^.AUiOBMB'a  ji^nsaB,  aOemdad  to  aB  Ptv^ 

.  iPfitoHera  (Uiamed  wHdar.  jOtaehmtat,  m  Om^t 

-  CUklawM,  amgh  OmHt  imiino  Ommimmt 
Sibimdiy'i  that  AUaAmm  m  Chancay  ff^^&S. 

of  Ck>tt»i^fimaLErottmiamdthei4o^*^''^^ 
might  hoM  jahtOtd  laUkr  it  mfW  hImV**' 
hmd  hnught  tie  Am^  tffPUmUifiiittOi^  <rM 
returned  th0  Writ. 
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ftHwaJli  ■iiiliiMMiiiiinwiiiwwiiirti  iiTOwii 
itUnMltMg  ai]i4TMnteiiii>ljiu^.^ibe 

afcMestaBjiifltai^aniift  t$fiiim  jn— aitfiAlJg* 
 fl^andeihe  Atfai]iilauiti^<\SyiiaiD.<kib» 

iift(qatfa»UnJMi»liiiiM|lali]iilliil  IMiWi* 
iQMrfKidtariM  &fiD  JisiMjflaMnitciiiaa 

itfMbike  mar  ^feii^^  Wmuw>OobMi.ai> 
^n*litaD,>tb«.  said  j  WiUMta^Gobbett,  faefoM  iur 
itt  Uw  itid  Coiui  of  Xilbanceiy  -immodiatriyt 
nit^hei^d-ecniBt  ihoald  then  oc^. thereto  vas 
\ttma^  MajMty^  aa;mti-;touahiiig<fl  ctu^enpl 

Hb  also.  saeibjMber  matten  a* .  &ho*H  .In 
iwdtoius  cbaxffiL  ind  foithej  twperibzia 
Ii30id«r  M<tbB  wdOaiut  ahoajd  jhAkftiil 
[««iltb«*ih»«kUl«tediiiialioa]flibei«affidl 
ftntwttk  hlBi4J>Dwliidmid 

JMO'nMniit^mJfcpta^^rtamB;^!  and 
writ,  w  indaned,  waUfan  dtliv«nd  .to^WUr 
'  rt Heiiry Browp^ wfe^ than waa, and longaftar 
to  be,  watden  of  th«aaid  Prison  of  theFleet, 
'  4*  ..ahft*  aftaniteda^andhrfn^ikdiaaataig 

nqwaae^  or  any  fA  tbein,  in  the' declaration 
to  wiV-on-^ft«t»       Said  William  Robert 
rB,stfcm!iT*>ainff*hajwyden  oTOra'taUi^padb 
IvTiitato  a^ia  punoBnaMf  tlm  said  writ, 
«Mifliiowa>fauiaii^Wjniatn  CdhbetLaa  by 
ant'MHBmuided ;  and  tiie       WiirMNit  RoiSert 
baingiand  cMtinaiaa  such  •  wardan,  de- 
— u  lunr  ^niiff,  Wilbun  C9bhste»an^the 
luBiyUa  wA%wdai^fi9^thqia^cejttiaa- 
tUe  laid  warden  deliTandwrer  the  aud^Wil- 
to  Tbonaa  Chapnua,  tba  then  aianhal 
[Qm^'s  Fristm  in-the  sud-  act  mentknad,  as  in 
iftn  amitioilcd.   That  afiter  themakingand 
uud  act,  and  iMfore  thocommiUbig  «f  the 
'  K%  or  aiqr  of  UMnh  to  wtt,  on  tba  7t^  of 
i-n.  1842,-  the  Right  Hon.  Thomas  laid 
,  then  being  the  ChM  Justice  of  the  Court  of 
ai  Bach  at  Wastminster,  made  his  warrant,  un- 
^bod,  directed  to  the  said  Thomas  Chapman, 
^ow  the  marahal  of  the  Queen's  PriKin.  to  the 
uT?  Heniy  Brown,  then  being  the 

of  UM  sauj  Prison  of  the  Fleet,  and  whom  else 
'  ^xwem ;  and,  by  the  oaid  warranL  the  said 
a  Justice  required  and  ctaqmanded  the  said 
^■hert  Henry  Brown,  then  b^ng  such  warden 
'^1  to  deJiTsr  into  the  cnatody  of  the  aaid  Tbo- 
."^aa,  then  being  the  m^rahdi  of  the  said 
"ftiaon,  the  said  now  plaintiflf,  William  Cob- 
H  tta  laid  William  Cobbett,  then  remaining  and 
luthecDitody  of  the  said  warden,  and  by  virtue 
K«  aid  writ,  aa  in  thia  plea  aforesaid.   That  after- 

Wl  _i    "       ^"^  ****       plaintiflf  re- 

ud  wiB  Id  the  custody  of  the  sud  Tvarden 
SV™  "y  Tirtoe  of  the  aaid  writ,  to  wit,  on  &c.,  the 
rnnnt  of  the  aaid  Lord  Chief  Justice  waa  deU- 
J2  to  tlM  Mid  William  Robert  Henry  Brown,  then 
"^"n  vudaa  M  alonaaid;  and  the  Hid  waideoy  in 


(^Mknori  td  aAd'infiarAaneaof  the  Hddwamnt,  then 
ddivM'itiie'aam'VUntiff^WiUiqm  CohbetL  into  the 
eoMadhr  ^  thr  aMlXboibaGbannunt  than  bung  the 
mkniia.aC:  the^MU  ,f^amm*tA  Mtac  and  tba  aaid 
n«daB,-at<ll»MBa«iHi9aflli«rtd-tatiMaaid  maribal 
this  aaid'WtifcintUsiplHAfiHMaU  ,tand  tba  aaid  Thomaa 
Qfai4aian»tfaaB'MMr**'Bh  niaiihal«C«ha  aaid  Queen'* 
f^riBoai,  tkn  tooik  aadi  nmired  the  said  now  plaintiff 
mtr'hid  aaatadn'4liMtlM^  wfthi  ihe wni;  aod 
flMreay(|iv^'Wt^'on!<£Eic.)'tlw'Jipid  iThoaaas  Chapman, 
tbeai  being' <Bwh  ■arah|Jiias'afci«wid,  forthwith  con- 
veyed t^  jtaaA^snoiii  plitfntlffy  ia  bai  enstody  under  and 
b^  victao  ief  tbs  nUU  wa^ud  ^vamat,  to  tbe  said 
ft—es^»  PrhoBi,  and4bawy;in  aaid  prhm,  detained 
tfhaaahfc  aa^  plaftitifft^  to  hh  citody  aader  and  by  rir- 
toa.o£  the  «id  anik  -intil  Utwwawla,  and  before  the 
eeann;6ttiqrnC.thb.  mw^wmm^  v%  of  them,  in  the 
dMlaniknlmtgMlMad,i<4oiwil,  Vbtha  13th  June,  1843, 
ytoiitiierMMgnMWua  CMwaaKn  nd^Md  his  said  offiee 

now  defend* 

ahtisns^ts^itUeiti^t^fioiLS^Janws  Robert  Graham, 
^ithytfien  belnj^  one  of  hanMajesty's  princdpal  Seoret»< 
riaiti^Statejapaointcd  to  be,jEaq>v  ottlwsaidQneen'a 
Briionj;aad  he  (41urdefnidant)then  became»and  thence 
ini  qiria  tha-oewmenceroeat  of  tiiia  suit  continued  to 
be,  t^^lfa^eKiof  ithe  said  Queen's  Prison;  and  there- 
ll}H%  ^ndWoqe  the  comnrittiag  o£  the  said  treroaac^ 
ar>fButdafitbiln,'iin  the  declarauon  mentioned,  to  wit, 
&t&,.w»-aaidnow  ydaintil^  together  Witii  the  sud  wri^ 
wati  by  tto^aU  ISbomas  Chapman  detiTered  to,  and  wm 
by  Jdie  ■nwedafoaalaityao  being  such  keeper  of  the  said 
Qaf^'d  Priadaiaa  aforcaaid^  Mceivad  into  the  eostodj 
oiiAiBi  (tbe.4efendaat)-j»'fueh  keeper  ai  afomigifij 
M  the^  (tksf  ddfendaat),  being  sjmb  keeper  of  the 
i^rfeeii's  nianiv':detrin»d.  tiie  now  plaintiff  in  his  cua- 
tody'innder  the  aai^  writ^*  from  thence  until  the  com,- 
mene^fM  -sf  tthis  suit,  as  hei(tbe  defendant)  law- 
ftitty'',inigbt^t:foi  Ithe  cause  in^thlt  plea  afco^d; 
nd  in  soitrecehnng' aad  .detaining  the  now  plaintiff  aa 
afiomiftd^-Jte  {tiia-d^ndant}  nnavoidaUy  aaaanlted  &c. ; 
iiirtifyingithe  iraipafBae  iaJtha  dwlaiatiim  mentioned. 
Ver^Dationt  uReplicition,  de'lmuiiA.  larae  thereon. 
Tbaiirecdrdi  prboeaded-.to  state  the  trial  the  issoc^ 
befooe  Brkv'JM  at)  the  Sittings  at  Westminater  after 
Bilaiy' ,Temv>lMS,  'and  that  tbe  iinry  gave  a  ver- 
diU  thei^  ieribe)deCandan^  and.  that  the  ju(kment 
oTutha/Goifitt  aaaei  aateeed  ibv  th&  defendant.  A  writ 
a£te^«or»raa<bni«giit4JlierMpon.by  the  plaintiff  bdow, 
and.  tba  aa^  waa'amu^'Tin  luchawoas  yoeatton, 
A848,><Ilaa  4VbeM«  Foifce,  B.,  Aldmon,  B.,  Haolc^ 
Jtoifa,[B^i  ffneia  bU,  J.,  aod^WiUiams,  J.,  by 

Mttb|il^iueMrDf  theQoen^  Prison  cannoT^tify 
anderanl  atjtwnaant  by  the  Comt  of  Chancery,  without 
dewing  <a  wjpDrrant  nf  oommitment  into  the  cqstody  of 
the  warden  of  the  Fleat,  No  man  can  be  imprisoned 
wtthdut  a  warrant  oS  commitmoit;  and  the  warden  of 
the  Fleet  was  an  officer  to  receive,  not  to  make,  prisoners. 
Furtber,  he  is  siWKwed  to  be  always  penonally  pr^ 
seat  fai  court,  which  is  inconmstent  with  his  going  to 
exeoateiwrits^-ios  a  sheriff  does,  who  is  not  a  gaoler. 
^TiddVPrac.^  p.  314).  The  warrant  to  him  must  hare 
req^ect  only  to  a  posim  In  courL  and  the  plea  dooa 
not  state  that  I  was  in  court.  The  stat.  6  &  6  Vict 
c.  22,  recognises  commitments  only ;  and  by  sect.  2 
tiie  warden  (tf  the  Fleet  Prison  shall  certii^  to  the 
Chief  Justice  of  the  Queen's  Bench  a  true  list  of  the 
names  of  the  prisoners  in  his  custody,  "  with- the  se> 
Teral  causes  and  times  of  their  commitments;"  and 
the  liord  Chief  Justice  shall  issue  his  warrant  to  the 
warden,  requiring  him  to  deliver  the  persons  then  in 
his  custody  into  the  custody  of  the  marshal  of  the 
Queen's  Prison :  and,  upon  the  receipt  of  such  warrant, 
the  warden  shul  deliver  into  his  custody  the  persons 
named  in  the  said  warrant, "  with  the  several  warrants 
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ma  fcg  — H  ie'iliiHirtjtto  Mm  ^rt'  tite 
MTtywHeonntM  (TMn  Vno^  p.  •d^.  MMf 
Sk»  pkA  dM»iM*4|MiClM  Mm  M  irinMr  or  th»  Vktt. 

>i  e^Bwwy  Aw»  net  imililH  »  jMtigwia<M  l^'Him 
•Sew;-  baouikMbn  •  party  «■»»•  ^  nwtiwyt  fci 

Mt!  ■aswariao',  am  wm^  m  brawbt  ta  tt»bap.  (^■9*^ 

«rt'r.<niMMv«i>>iAf»riifM.*i\r.4as).  EJ^^ 

Bl— Tb«  wilt,  ipMAwdaib  tepriMoBeat  .ftr-a  oon* 
tomp^  is  ajwiMcatioa  ibrtlte  oA^mu  Jfoafty  Ai-^ 
eScer-  ig  not  nnnirtailli  Tnr  an  imgulartty  itt  tlk« 
go— cJiugB  ia  ooart,  or  fcr  a  mhteke  of  tnie  hoed 
CkuueSomJ  KeiAot^  attiM  of  m  lol^Cfailaoel- 
Iw  or  of  any  ofieor  of  covt  aman  on  Ab  writ. 
VUi^.  in-  plea  Bbmild:  bave  shown  ibat&oaMa^ 

MM!  Jtae,  184e^A<»muih  *tinaN«H<a^.*^  'n«>^ 
only  Mm  Aat  it  mfe  faM^^  '  Write  Itt  *roco0'«f"eos' 
tWMt  n  OltaMey*!*  aoiw  Witt  t^/tHHHuXn^  t/txt  6f  ^o^ia 
xmm  seal.  U  Gm.  4  »  }  WUE  e:  SS;  and  ttioNftTO 
tto  ptwi  oartrt  to-  hai»  afcoro  tfatf  <tto  x<Bq;uMit(og  of  tho 

^apMty,  the  wh 

of^  tiw  offiool^  wtM  iBstooA  tfter  frvn  dtd  ml^' apj^osr. 
nftMQr,  th«  WiM  Ik  M«Bvaa8l6  pi«eM»;  'btit  ft*  tfbo 
Amb  notr  rikew  ottWiencoliait  by  the  ritani  t^etteC  I 
kam  Bo«lft«n-1taougk4'to1he^^  to'8tHntw.  ShMy, 
tko  p)M  4mvM'  'ksTo  'hHtfgpiKl-  ^at  1'  wa^  litiiiMAjM^ 
hna  tho  ouslo^  of  tb«^  Wai^M  tb  tfa^  «Qaet)!dV  oTlho 
inaiM,  wiMi  ih«  f^oAuniiiMiM;  >  '  '  ^   '  ' 

Tk9  af^:tifQetot  was  eont{D#e(f %^iho  MTb«rfhg<Rn»ry 
VWalloii^  rVftb.  1)^  ImAM  Pliriio  aniS  A1S)»iion;  BB., 
CaftnMt  UMl>lfM)b,  JV.,  ItoUft  an^  FbttL  B^.,  W 
yWlaaKJ.,»y       '  ■      .  ^ 

Vb^  tho  wavaaBl  of  £oi^DeAtaiai»  h  a  jtMAB^'tictt  to 
Nio  MlMidui^  who  Wacp  w»t  tfte  olIiBer  wDo  tfrigir(«ly 
MiwimI  tho piaftriaat  'Thoft'toiHi  UtoDtOtrHifr  war- 
lagt  of  eOiMBltmBOt.  [JKM«t^  J:-^JlB86mnifthat  t&o 
phtetHf  mw'w^oteflilljr  ht-^riMmj  ^nl^  Kord  Din- 
nan's  warrant  jBslify  the-  detainer^WonM  K  trstisftimi 
M  anlawMAltoia  bMlb)  oaMy!  J'tel^'B^^tho 
eifeet  of^  wimlit  mem  tlite  to-pdioB'ihe  hefit 
«f  th*  Uueeti'b  Pifiioa  iat  tho'  atano  sitaiatfcm  aa'«h4 
vamlMt  the  nteotv  if  tiie  pUbtiff  ^  kiob  beec^  » 
wradl  lanoi.tfaabaiidfogroiwtbB  plaiitii^  landbr 
Lord  l^aalwfti  iwatiiMil^  Mke'  haadiap  oMr'a.niataet 
1^  lhe>caatol^  «f  tk»c<hnty«aslBr  to- 111*  ou 
the  Quoen*8>BiMeh!  caaefe  r  thaV'dbe*  no«  mdcc 
tba  eaooss  bettorj  If  tho-  sbttiff '  knsgidBrijF  orrMod 
tho  jsj^ttl^  A»  plakHnfF  hao  a  Kraodjr  agoinrt  tbe 
ahoM^  and  the- |ropet  aMans  oF'ohkuti^  hio  <fl»- 
ohaice  ts  hv  habeas  eOrpsM  '  [^faN^B*— The'  offioor 
annBed  Is  not  UaMe-fbr  AoawhsMtotfat  ^teBiiuni] 
Be  is  KaUe-  for  tfa*  Ugfi  eansoqrMtne  >e£  tho  lomtli 
tho-dffeDdaaft  is  booad  toJnm  the 'plaintUE^  wider  Loitl 
Dearaaa'a  waxnustb  SecotoiUVf  tho  attaobailsi^  of  the 
Coart  of  ChattOWy  was'  iiegfaW  in  fonn*  Vhis-Gbart 
oaanot  jndge  as  to  tiba  navefof  tht-poilst  of  Chbncbrjr 
toauka  a  wriAmtitfBBNO'hnine^iEitdy).   Soppooo  tfae 

rftowas  ta^havo  a^aiitMtiatnaMo  ia  ifteett.dm 
writ  mmM  not  bo-  roU-  if  m  term  intcrrMnd  (s>- 
fweon  tho  testo  tot  tha  ntm,  '  TmS^'-nSMU; 
(1  Sidk.  347>,  where  it  was  oUtieoted  «iat  tftr  aanuait- 
nent  of  the  psMor  to  a  messenglsr  waa  no*  vojld, 
Holt>  G.  said,  **'»ipposing-t4i»oonMBMtaioDt  ooa^  to 
have  boon  to  tho  oouaty  gaol>  yet  tbo-  'waaf  of.  that 
WooM  not  mi^e  tbe-wanant  void,**  Tho  plea  states 
tliat  Ae  wacdoB  of  the  Ileet  wao  ordared'  to  attarit  tiw 
plaintiff  to  answer  tonchtog-a  eontempk  [^Idtt,  B. — 
The  writ  goes  on  to  dl^t  tile  warden  to  oavo  the  pliiititiff 
befbroUieConrtofChanoeiy.1  Tho  plaiatifr,  being  so 
■Maehod,  waa  fti  lawArendn^  r  It  was  not  meeaaaiy 


thattfio'i^sw  Ao«U  M-o»a»i^f-i 

hkm  to<-tba  flmr^  A  ITMasii/^ 

|Mi,  A^BfWT  hoa*  at  tha  dsMMlia  tsa' 
lisajis  ]  lI'tholpkMUrwMqsl  Wls^ 


^aiMM  br 

tWat 9kat»  h^mUmwm  isihai*.  U 
Tbs  qassttoa  ft,  whsthhs  tlioMiiMt 
cmmgb  fcvhta  jasMsaUafe,  byiaUagihai 
hisi&M  hhn  worn  tka  Caart  of  CfaMyn 
hAn.l  The  prastioo  of  tlw  Cont  ef^ 
ot^ihoMtMorthoMrtt.  Hisndttf 
hM  boon  aaydolayr  aU'tfao  ssts isiifhiair 
hmv  baort  dbne  botea  it  was  iiisaiMiito  niksi 
oftbr>w«ili'  lMkmbi4.-Ji.wmttimm 
*  obakt  oToeMiDo*  hi*v  ma*  hoMiMiail 
aOM  a  jMiAoattMt»«ha«Aam  2«4 


tik»'shstHriMMeaaaB 
aatkt'ta'ahansHiah  thawsl*  hBa>bss» 
laten^-haalaMlraa,  <  linaEanah, 
ttet'  he  nuirt<Bhil«pAa»ftalia(nioaB«i'«hi 

dbt^     <hh  jf***V'  gt'^'gh^'g'j^i"'' 
aaitwuf'  UALsatisn'sad  ito^ioa'asaarti!  ife 
tfte  lataVD-isihnttnlMihk  «sdiM4 
v.  FM^  fWrn  te;  f04i   Ift.ia  ooatsaM 
not  btin^  a  win  to^  brmg  ap  fto>pa^ 
i>  aatfh^tb-  sboav  sHI*^  Mat'lirf  W] 
on  irthat-.tftb  thm  ba*  BO*  ariM. 
isL  whtthti- thta  Is  a  wfft  of  -iiilBst 
sdiiv'-»^1h»itot».^liiiiu>aaHyP  i 
»  ooAvnM  lbn«4>  aesaEdhMr  'Wti^ 
Chof^'*  thmiriiiJMaroffaar:'  ' 
Mtas  wtetths'fnttito'affthv 
P/a»,  B.:^I«!llis  tisfli  «iasase«aM^ 
¥«arai  aiwoisiaf  tb-  thac  imcltfeciol  tteCs 
Ss^j  It  o%M  te 'haofr  hem  »•  alaMi]1 '  Ihs 
theCo^ift  of  Chanesty  4  saiia«-i  We  jiiiM 
mmtfatnoH'pnixmUb^  ensti  ia  iallhoiMi' 
of  s^ectitiott;  a&  -tiitN«»*a  aotihaihlM^ 
Am^«I*riceil»)^  tiiw^ bat al otn 

<in  an'  attaehniiait  ^  ■fca''  wast  w 
(»nWlVGh*imF»eL,p*  l'10)J 
the  bMbttoe^in  the  4ase  of  a»aul|mMi*  ^ 
of  cesiB?  Tn  a  oaMiii<th«'ebaitMB-FWi 
as  ttfOwplwtfoo  of  flii  esttitof  ^tfesiib 
was  reported  tt>  aav^thatif  a  party  Was  * 
dkliT«W  i  dkattolj  In-pitBsaanee  of «  w 

the  ^^^J^^^i^^'^^^'^^lfl^ 
tW OMR  JwOft^S^e^^'-pi^pam* iM  v0m. 
ntfcttto-air  to^atthehassnt  in-  *b--ea^t*f 
Bnwli^  'fer-noaKp^rnsriti  of  saawy 
tcv^  aHoeatbiv  W  sts*ed  in  £«M»>v*  *wftf^ 
iM*  ML  es).  rjftwfci' Jv^f  *»'pl*»  ,J?* 
that abclripas tho  ptadtioe'sf-tboOttftof^ 
w«i^haffe'bMnpiD>aedat^  firiaL> 
take^rgni^Bd^  that«(iican>dingto^ 
efeiirtof  Chanooryi.Ao'writ'wi**  boJ 
ftnttttinejAwMvt.  JliuaMMaai(Le<.Jirtr^ 
tboife  n  liff  note  as'^ta  wipafc  heoaawrf 
stowa  thabit  is  not-nscsssaiy  to^p'""^  ^ 
wrib  .Tftepioc«hain/lina*o*i7iftodt**nh^ 
to  8nfnrervfaiA4b«t^^tbrJBBpHssnad*r«>" 
AMaehibeiM iaaotnui—ii nrniiaa.  tHsN*"*'*' 
nnH^«pk-34«9Mi-T  i&aAiehjnsot,hyfhM 
ISeffVifeSsaaU)  Wlian^  tf«*Waat  ^•'M 
tfai».wribw'iilrisaul»  'he  is  <eaceffe  '^i^^.  * 
uept  i*:  for  Mi'fMiient  of  :aMlney  o»-o»«r 
eaSa  he;  is  dstiAned  mitil:  hoi  jam,  fF^^J~9 
haonght  intdeaaiivar  Btlbfe'hipag»^g*^^ 

twom  to  answar  Intewi^ats^B 

ttm      may-be  otvedBd-sgamst  bins."  hrwe  'sw 

pToeeodIhgs  on  attaehmenb  for  the  n<»-P*^"T^ 
money, any-penon  intarsBtodniay>^iwg"*S 
tta  amot  ia  wrengfltt  or  net,  or  whelBwa"  **™ 


■  letwo**. 
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iUbMtttt  dMaiha  IhoBimd  nKfe«Mi6dit«  I7 

MDfe  anS 

wttiwrihtMn^.  .Xha.i»iata.^'iiili»iiliUfllr" 
'  »W>n^rfiri1ib»iqt^<are^iew»ifaae; 
tantMilikTCiA  kb^kntan  HutntberlaBt 

MiiriiflifeiiKiiudineljf^ibkiii>tyiK(fan»inM 
xtenLof  llM^l«wu)|ifaenta>$  and  if  iMitoatid 
"  tUe  to  be/diwbM^«>c  ini^[«laBlfr^i" 
.  p.        .fidTgw  ihe-flfiit.-aA  4 
<Mita  of  •AKQJk>a:miiM  ban«il}e«iimifte 
(iik*<dAjrieateiii'tni(t«iin4  bjjr-flK&fi  of  thAt 

JWW ■■  i,  g P^^g JUd^B^  vVlie  plAi  aogfrt  to 
n  HM      pfaUrtiff  «d  mtrtMke  mil  ^q^^ 

piaR  -mi--!  <.J  :Ctor.io*M«*J!ft.  .. 
iluEvAioj  iMfltidnmtl  ofttfanlOMirti 

fiwdtirti]VrfoBf  iKfa-  mWtlB  \ml,  tftddw*'  Of .  iffi* 
lb  aUmf;  topiiilttxB  ihati  HistImI  is  9*«d,  otd 
ttMjfltejjMdgBicnti  iluDuM'  be !  affiHucdu  ' 

Jiife  theleOHit  •f  i1»*aftniim  td  .At  ^kmar 

naaritMdiVBte'witfsttta.  ilndtduDD  4lia  Am 
'If  jtiU¥tiii^.aTi]amfaltim:dM$MMinf>t]wA, 

kAtafaiiiigtWteJ.dioitgh-lne.'iKOrdi  ^Iwtonai 

•loalLdnatNuta  iaapriaanei]  nuder  ptfit' 
IbtijiutifiaaiiDBt'tlKirebw^  oflthe-tenw 

i<aBdf/Dxnai(u*Sn«»An^k  <  -  L      .1,'  ■ 
itiff  tid«ixoi];Bsakaanii(fci«nfl  'Ql>j«atai^ 
■tMniMm  if11fa»^e.lHilahiar^^ar«4'Jo)ilS 
iliiliiliiliaii  !n%.thafcolike'^tadhn«Bll  ma 
t  ai'in«ane/yTtM*W;i»tod.:thatittha  i—rAito 
inl^'AiHyr  iib  iwillMaiAuariBg  tiKt*fa-M 
uU  Aaii«waaainMdrbiB  4oi(Uyibj)lTitigi4: 
M>«a^laiD«iff. fatal  teMt,  w^t^MatlMWaH 

■>^kidhabtei'iijkubj«hM^  iMiateii^>tfenh  ill 
Mne^MtiraMft  taMrMid:«bAMb»kM^ 
«1b«DM  po^Hoif 't»-ae>'«aqlMiiv-andt"if>4lM 
uiaafeAeoo  ainadyitvliiMedimiek  kitoaelf  fo 
AniiH  ibm«tinm^ aft aHanhrtMnt tofl 

Nnoili*  -ta . harm rslmiiu, ap'air  aorigft 
Ifaatdw  iiadifcUrf  .jdMjrad.itibyinhuiiing 
^tetaatft-bri^iilgi  thb  parturiate  teoort^tdka* 
■^dtfuilia  Muthe  11  awitaiiiiilmB  atf  itiw  tri^ 
■wiriiiinaDMatf  loibb  doMrthu  to<hafl»4lii 
*"r^ndaindi:  Ifiaenrin!  Ae- owof  tbia xd* 
>*<bg  ii— B  ipi>aBBin,'iit.wwld:^gwie-ba«ui 
mma^  Mptor  of  ^  f%aem*B  Friaon^  ifai 
"^«nit^4nkdi>*etedv.>lwuld  Mr»<pl«id«d« 

w.   ^i>ant-4a4lia  Mkmaiof  OTia»  iMifrifind 
tm  aoQi-pBMnntiiOfteiMli  ;  feo— u—nl|ijr 
TJ^«Md -be  Ann.  -  Wa  <a«:^iula  latiifiad  «b 

"  ■VMM  of  tha  Gonrt  «f  GInneaty,  as  appant  Jigr 


ito^b.kM[Wt..',  ,  ••■''I  -  ■ 

. ifliiitflii  iibjiatfii^  jnada-ky  thfrifhiortiff  Aa>«aHs,  ar 
modkJMliadyiHkw.  1M^  .  tteta-'MMaoortmwitaaiMit 
III!  Ibia  iiill  wMali  wimiiMii  In  jiiilUr«<dal«te 
MOiaBiMw»''1i'"'li'i'  Kwirhi^i  flliataT  tottawmdm 
fittMiiaauUtB  jaiiMliMlitii  anOiM  m'nmm\\\mm\\i 
mS^  itiuHgUiiMn  fH»a-iao><iH«niteB«^'  iha.  ahdnf 
ii#faMB,tottti4a#pl9[^  Jtiif <»Mtant  11  ^uatlrt  -to <— ^ 
fBD  itheiAiigal^aBMni;  ■aim  awayiiiwab  rf  prtBMB.  ■ 


,M<^  r^ved  jrfeHAe.Q^t^.ti^  Bill kxu  draim p<t¥- 

Kurd^  it  to  their  Lcn^  Jlfimltl  ''l»*k  *V^  J'*'^ 
loot  ptud     Dmndanttt  ^  ^«  Jtmv^  .mbim 

.  lAitoteilu— mfnit  nawitof <be  4edlarMlon  atata^ 
thf»4ha>dtfaodiipta^'  baMft  •>ri>mt}tta-«laie<«f  >&o^  traaa 
binbKs^<attd'<aaniad'Oii;itbi  «tad^  I  and  bwiiN* 
faankan^  aed  tbertepoiij  pi-Mti  gU  'Iti  eonsldMia- 
tfakirtfafllilbaiVialtcaMpBi^.  at  tlb»:j^ae8t>of  tlw  d*- 
iiiaiiiiit^midd  utkAm  ai Aatripttyth»drf«dat>  a>the 
baBfcaiift'ii{iaie'«o>Q)pamri«iid-wiMldi4eBd,  'wy,'and  aft- 
viwa  tvtfhvfdbitedt^M  Ana  rinoiii«»wf  the  ooBipanjL 
iMftai4MBimMMdh!«iid>»Ueb  ftitbArilypfMoiMd 
tfia  «BaifHBi^'4oi-«eki»>kid:tlM  (t|i»  iMuhen  of  Dm 
i)uii|iiiilt  ,andjitp'*fo '€Bttai<iof»aiwhTa^i<»M  ahadlfl 
h*  ito  leit^  -fM<a,^kM  ftdwMpd  -ta  the  disfeiidaata  as 
■Till  iiMjil"^  the  wrtyany,  WvA^'to  the  iaWfhl  holdett 
tbawuf  aH  a^  bffli'of  Miditeftw  aaidbODldibevcocTtea 
bjr  .tha-caaapatqj)  or tty<be  -twaUti,  orany  two  of  «hAD, 
osiha  aaidi  ttmpmy^  t»  voth  tnuitmt  fttyMt  -at  ttiB 
bnttlm*ftbnae  laod  (platte«f-baalifeed  of4he  defenda^ 
«nd'alliaodiiDbac[aMf  and^dfafts  ta  ahsiild  be  OhMA 

pay  Eavy  vaoh.  biU-tof -caKinai^  «beqaa,  or  dmft  as 
akmaaod' -to  lanp  'pbjaob  or  vanona  not  the  lawfdl 
baUar  iox'h^&iB-theaaaf,  mnd  entitled  and  able  to  w- 
eiivBr^HgrMiBtaf^  andflroa  diaobaive  &r>  tbe  aaaa 
Tetpectimy^  «Rd  vbo  to  haepand  Toner  just  and  hSfh.- 
fal«taBttttta-*»'a»liittth'tba'«owp«ny,and  to  daUtaoA 
dhttg^tbaaon^uiy'ai^y'wfthinfili  bub  «f  ainftang^ 
te<te,«nd  ciK«ueB  ao  aeeoplad  b|v-tln«oii9aiiy,  or  IBB 
tRKtaaa  theKOf^  'or  any  twatif  tham,  aa  suoh  tnuta<% 
pafyabl«^-the  add  bknktiw-hDiiBe  and  |0Meof  bn^naM 
o^th««defendaTttB  aa  afiorMaid,  aad  so  dra«a  on  them  (du 
defmdanta)  bytha  comaaDyaa  afiinaaaid  remotivehc^ 
aiiba^lafddbythadtftyantotothelawM 
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or  holden  thereof  respeetirdy.  Ammen^  tliat  rthe 
add  coninunr,  confiding  in-the  pfomte  Awlitniiltrtrtlm 
■ibruaid,  did  c^Tward^  to'  wU;  rouiiAe^' aodnfimiii 
thence  continmlly  until  tOMoitDiAeiiVHtiiM  ofitUai^i^ 
letain  and  flm|>loyt]»e  dvfttad'asM  a»«lu(ilM«d»  tf 
them,  fthe8dd'«oib|itmy),«»l  ttd-th^-stdithen^io*'! 
divers  d^  and  times  &cj):ltfnd^^y^;ai[d<a.a«aaob%o.tilB 
def!nidant»d(ver9tti{niIe«oltiMinij  (tbeMM«obipaiiy)y  tO' 
wit,&c.  'Fini>Vrmh/ihflt'4lh|»'def0ridntiVBe«iie^a^ 
ing  eh<firXi»diBrtatEhi;aad  pibnlu  livtestid^ttftarAiakA^ 
to  wit,  on  tb«  asth^  JaiinaT7v^'<*il84KHthMiihanii9 
moolek  sa  leM,-mkitf,j  and  'adnwiftd  'by  itAiercdinp4nyiii> 
aforesaid,  saffiottnt  in  that  hebtiO^  ity  iriti  Sti.,  twxoB^ 
folly  and  aqjtiMypaSd  toicortain'penbDS,  to  wit^  Mei8n<< 
Jones,  Lloyd,  &  Ooij  tiied  t)«t  Wln^'tte  lawful  juddeis 
thereof,  and  entitled  and  qble  to  receive  pajrmlHit  tfaeae*' 
of  and  give  a  discharge  for  tbe  Baleat,  ^  •HiUhi  bill  of 
ezehange,  tfaeHt<)fore  a<^epi*d  by  two  of 'tits  tnttttesrof 
the  said  oeinpa^y/ai  mitt  tpasteci^  .pa^tOb 
bankiog^hcnise  and  pV^e  of 'b^iiBeb  of  vtba'dAftndqiifa, 
to  wit,  K  Ull  of  eitchabge  Ibr  tke  tUm  of  MOMj,  dat«d 
tlu  20th  Decemberi'A.D.  16^9,  drtfwi^  by  ■one'  Jamer^ 
Tate  on,  and  addressed  to,  Utii  tiraitt^  of  the  said  com- 
pany, by  the  description  6f  *''The  Tntst^s  of  the  Peli- 
can Life-office,  Lo'nd(»n,tt'pay^«<«vien'day8^fter3ight 
to  Elizabeth  I^«rwodd,>^idaiw, .  Itirkm  IsherwDodi 
spinster,  Anne  Magdalene  Isherwood,  spinster,  idu 
Anna  Maita'IahttWood,'nhii  -e]C^trisx&  tof  tte  Ibte 
John  X8herWoodj'<or'  «rder,i  'a^d^'ito  >wit|-  oa  -theiBth 
January,  >d40j'aow61jsd'ftrftfae  'Biid-i(*u8t^(fa!]r,  Jolm> 
Petty  Hdtpmtt  atad  Wttltnn  Stdnley  Ctspke,  tWie  iof' 
the  tmste^  of  the  ,6aid  comi^yf  'AB-aueH'itiiMtMa;: 
wmtble  «t  tJie  8!^hanhiligK|iotta»«nd  blaeaoi  fau^Mto 
of  the  deftndam^  ind'  ^lidtwM  t^e*  v^^' 'IHisihblhl 
IshtirWoo^'MMaiA  Isherwob^-ATiileU^dAleBiiJiheotii 
wood,'  atld'  Ann&'lffaria'Isherw6iK|vw]tke  Ihea  ikMrfiui 
holden.  S«bond'Wach,-that  the  Sefendants  Utd-ilot' 
keep' and  render  jUBt  andftAthfol'soootihts'toj.ti^^bmo 
panyJ  and  did  debit  and  charge'^e  cbmpiuiy  urStb  QOObL^' 
which  the  defendants  had  iiotn>aid*to\lie  lowftil  faeldt 
ers  of  the  biU  of  ^xcheolge; '  Seoohd  qoiliit^'for  HMney^ 
mceivAd  by  the  Jtefiendabts  to  the  ute  of  the  comiany. 
Pleas— Fintj  n«n'&stratnpseMrati^^Fcmr((h,  ^Ot'Mimnl 
Jtmfes,  LIoyA,  ft  €o; fraro' ostitlad  and  aUe't*  neiirei 
psyttitirt  0^  and-eiTte  ^idischhige  ler^ the  MM  etf  nMhaw^i 
In  the  8^"br«ach  (^oBtloDeal  ilMM  to  Uu  oanntryi' 
Fifth,  thatT'they  (the-dbfeitdnitp^inaidlttoltdieBfl^i 
HettTB.  Jobes^'  liloyd;  &  Coj  dlM^  mttow^nA-Hbp 
Ol  exchttute  in  rtlwt  hi«iA>a«htioind^^-*UluithiiAtgrl 
of  the  ttdd  vompwigr.^"  VaiMkatiOTPOfini  iilMiiflUii  toflwi 
fifth  pka^de'kfutMj!' O'a  the>ltiia^&«9noI>»'il>«li^' 
ma^  G.  J.,'  at  the  Londoiv  Bitting  afier>HiUn!y!)TiB)na,^ 
184^  it  «teettivd,  iha^  prdceedings  ha^n^  iieeU'-iaatM 
tntea  in  Chancery,  the  preselii  aotiota'was  breaghtl  in 
pnnuance  of  an  order  of  the  Vke-CkBnaell0r>Kn^tl 
Brace.  The  plaibtifF  was  tMcretsoy  of  the  Peikftn  Ufe 
Aflsnrance  Company,  and  the  denndaots,  .'wKo  were 
the  firm  of  Mesers.  Robarts,  Cnrti^  Rob»tt8^  .&  GniM 
tis,  were  the  bankers  to  the  said  company,  and  had 
been  their  bankers  for  fortv  or  fifty  years.  Oncef  the 
defendants,  Sir  'William  Cartis,'  waa  a  dirtetori«f  tbe 
Pelican  Idfe  Assnrance  Company;  bat  thexirdsr  of  the 
TiG»*Chanoellor  directed  that  both  parties  mrt  to  aid*, 
sni^  fin-  the  pnrpoae  t£  the  aetiop,  that  hd  tob  ndb  a 
number  or  partner  in  the  iimnitaoe  oonhpanyj  or  im  tin 
hanking  fim.  JoIib  Isherwood,  who  had  xaridcdiin 
ChMtaire,  and  had  effected  an  iunnmce  oo  his'  life  tm 
SOOOL  at  the  coontrr  oflice  of  the  Pelican- lifo  Assn- 
nnee  Company  at  Manchester,  died  on  the  29rd  Hajr, 
1839,  leaving  his  widow  and  wree  dai^teTS  his  exa- 
entrixes,  one  of  whom,  Anna  Maria,  waa  married.  -  In 
December  of  that  year,  Kenyon  WInterbottom,  an  at- 
torney in  Cheshire,  being  employed  by  the  execnttixes 
to  procure  the  insurance  money,  applied  to  Mr.  Tate, 
the  agent  of  the  immaiiee  company  at  Manchttrter,  fi« 


*'AtHeven  ilnyp'i 

Bay  forfivetbou^, 
sand  pounds- 
bterling...,.  - 


tile  OBoaat ;  aad  akir«faB  jUth.o{thatnmiUi,^iAN 
of-^fie-Mffl  bfUirtniiAenBtod  haniat^eeB-n^M 
kttM<minton0i^a^^uL^Hia6^)mm  tidtiw,  a|l 
bjttoiJai  aittbtv^mM-.ti  .thiitiiiiiiiiffc  '«Bmim?,i 

'T  P^iijAn-onlilef  jb™ 

'-WkHi'if  iMfek^^lUMKa  Marii 
■  eiVdM;^  flit  MftdltTxes  of  John  Ii 
er*W)*,'  deWiWKi,  or  order,  at  - 
dat^  sichl,  In  full,  for  h 
Policy  No.  11,012,  .ymL,  \ 
the  life  of  the  said  John  ' 
deceased.  ^'  I 

was  admitted  that^  in  case  of  a  party,  whow.) 
assured  widi  the  Pelican  Lite  Assurance  Col 
dying  in  the  country",  it  was  the  usual  aud  lon^ , . 
bli:^hed  practice  of  the  said  company  to  pay  the  asM 
of  the  iiiouey  assured  under  the  policy  tffectd  ontl 
party'a  lift',  I>y  means  of  a  hill  of  exchange  dram 
the  local  agent  of  tlie  Said 
pany,  or  on  the  tillages  , p. 
to  the  pei-yons  ^titl^t},!^ 
ptirsQt^nt.^o,,*' f^Jeayj  wd„  , 
that,  .pniroee,  ftnd,)ifnnj|i 
agent  to  airaw  such  i^i^r  Mf^.l' 
terbottpm  callod  at.^e  pf^t 
the  policy  c^f  iMH^cfifl 
and  Mr.  fate,kii9wu^.,t 
ei^ecptrixes,  upon  tiie  pf)tic|'^ 
^Cevv. the  following  hllt.ff^ 
aamc  to  Wiuterhottom:— 


Jo 


,  ''Manchester^^peCMibe^SO^i 

"  At  seven  cfayd'  sight,  b''^y  t(j'»r«i'Eliai*ih;& 
wood,  widow*;  Miriiiii'  Irfiei^wtjitd'.'sfcipstBr,  Km  Wi 
dalene  Isherwood,  /smnfitier, '  iilW  "'X'imi  >I»"\^fl 
wobS, '(lid^*  th^'Wffi'^,  pfitHiki'Mri 
executrixes  of  the  late  l|^bn'1^6rrr^f6H;» 

No;fim'  (■  "  an-v/!.;  Si       ^^^,  f 

On  the.  3rdiiJ«Uiair^'W&i)e4»0ttem>  bsringi 
the  names  of  the  exeenbixM  andiUt  *wti''" 
bill,  sent  it  to  the  Stockport  bank.  iii'lt^-- , 
reeetYvditdvalue^fzom  \hem.  .  Sh«iS|fd^rtMak 
daned>-the-<h>lL  to  M-esTr/ Jone^iUoyHr&'^V^ 
London  agents.   On  the  6th-  Jaouary,  IftW, 
of  Messrs.  Jones,  Lloyd,  &  CoJ  THresented  the  said  ! 
60  indorse.l  for  accejitance  at  the  office  of  the  iniU^^- 
company  iwheniiti'wasi  aeocDtal;^ by  JdhuB^^ 
pratt  and  WilBam  Stanley^^krke,  two  of  tw^J 
of  the  company,  payable  "  at  TAma.  RoI»rt% 
Co."   Itwaa  adraUtekl,  tfealit>w«e^pMbM«j 
coin^y^ 'vhenieach hill  wasfpresMiteiloWB*^ 
of  the  8idd  conipany  for  aocqitaiiee,aDd  beB«  twj 
was  accepted,  liiat  a  deHc  ofjtfae  Aud  oompay  *>>" 
IcoAipate^the.biU  with  (hecht^oe  kept  by  tbe  Nfd  m 
'paifofihfe  leave  to  di»w%«ii  ihAild  skwIsui  h 
the:  pweea  loijf'payw  named  tbaein 
persons  or  penon'eatitlM  lo'rwxiiwthesamiBm 
k  -the  jiame  hiU;'  and  that  thfe  said  "."^ 
wist  dnly  and  nsnlariy  Arawn,  m  ooBfom^  *»* 
leaib  to  di»w,  and  that  thaibiH  ap^sied  t» 
signatures  of  the  payees  .indorsed  «»««"^  ^  J 
7tb  Janvary  the  insoTance  cnonmy  /"J 
t^  Messrs.  Jenei.  Lloyd,  "Tj^ 
January  the  bill  was  presented  by  «^  ^"^ 
Lkwd,  &  Co.  to  the  deiradants  ibr  PVm«t^ 
amennt  i»  pdd.  On  the  3rd  Jaly.  iMk 
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■wMl«"J  MHiliifltlifcilillnli  (IwiiiiiiftiiiM  of 

ri^.iltawiilMilluiHitM^  kKbrdli^'tdnka  tdrtoiq* 
)  (WD|ira/,  the  pa8»4aDh^faUbad  jMfei^^ 

^^aOtj^CMtfae  eratom  of  the 

,ta.,*BtM^,.Wiftj,tItf  *  W        of  any  cas- 
^^^,wmf»l,9M  been  paid  on 
i*»f»Wn*i;.»l?S?,W8,pw^  been 

r-«WW^  W»f  iff«aa,(|nAt,Jbe'Ml9  *Ple*^ry 
It-M  c^t^teadfid.  foi^  t1^!d^pdant«,'4bafi  i)w 
t«fiitej^}l  after  ipdifimp^alt  was  ui  ftdwhb; 
»  ^nau^Dcw  f  f  tlw  involvements,  and  was 
pbt^jinraficai^^iQv'W'tV^OmpaDy  to  them 
bill- M>  indorsed;  and  ^t)4t|,there  was  negli- 
"  epcrt  of  the  coropai)y*A  ag^tjn  the  eoontry 
uw  bill  to  WintiMwUmn'irttfaoilt  liAving 
Ithith0%ai^nithori0eitltox«ceire1t:  dsothiS 
1  wasnade  to  the'p^r^^t  of  the  UU  tnrtU' 
'  aeconnts  had  heeti  made  ap  between  tUem 
jcgmptoy.  For  the  pl^tiBis  it  wa^cbA^qded^ 
Kfiee  of  ihe  company  tq  fake  the  ifidorse^ 
e  ^fer^  ^etltit^eff  tb  reiJeivd  the  mdrrey  on 


fMSeVed'fl'onr  ,  -.^i 

^'ttf-j!^'iiid6isniie: 
Mivfti  Ifa^t'the' 

itbdrthkr^^ 
itli^^'of 


dtie  'iiiqrittj^  i*  to'tb* 
■j'tliAttlie-defetiaAmB' 
nWab^'iiMonedbefbi^ 
iice  W^nta  admlft- 
h':mi^"afiif.  "The 
Itfibrj'to  'tt^yi^hetheri' 
that  the  couree  dritfowMihija  wamtnttB' 
<V  whjither  tlte  defend^ 
i  iiisuhmcd  eompa^Kr  t6  pKy 
yCe  ^^foT  t%e  det«pdant^ 
^         ^      ^inc^  it^  the  eas^:.  find 
uitbori^yi^to  jfav  a^a  l^iU."  A'vefpiot', 
, Jnitered  for  t^  defendibitH'  in  the  Tol- 
■  yenp,  (^»i\pfi),     - .  ■  - ,  ' 
i!litai|i$d-a|  vblei)^  Jor  «  new  trial,  oA^tie- 
ms4irection  ib  Teavmjj;'  it  to  the  jury  tit  prid^ 
FVamtbece  wa&no  evidence  of  it,* or  on  thb 
^tWi^#terdibe  btinfif  atfitifcrt  -iJridehcb:  *He 
Ir  -n'  CSMMSpH^Cunp;  IT^.and  Smi$k 

k^AbG.,  iSMh  Seijt.,  nd  sBMMt 
U AiH-w  W»D«iigB  iai  qnertlm  wm 
le,i9glnicaenYl>>t  created  l^'the  inaom 
'fcv  BK^^Artiauar  porpoee,  viz.  ta.4»able 
'  ue  reetipt  of  the  pwties  entitled  to  the  in*.^ 
Brnf.'  TlttB  is  not  thtf  ordhiaTv  cne  of  a- 
rlttrisg  pad  a  bill  with  a  fyrgti  indoraement 
bill  is  not  payable  to  an  individaal  or  to 
I  ht    the  executrixes  of  the  insured,  one  .of, 
■nog  1  feme  corert   Snbstantially  the  bill  is 
>  by  the  exeeatrixe^  though  tedinically  it  is 
>btTrtc;  tod  therefore  this  case  differs  from  Jbw 
;  ««wti  (2  Camp.  17)  and  Smith  t.  CkeiterM 
k  the  latter  cMe,  Bnller,  J.,  said,  (p.  ew\ 
"       msented  for  acceptance,  tlw  aoeeptor 
rJMki  to  the  handwriting  of  ' the  drawer,  wUcIrhe 
mdnded  fhmi  derating ;  and  it  fa  on 


™.<)<K«ptanoe,-  I  cannot '  understand  why 
^**f**»  ii  not  an  amission  of  the  indorsement. ) 


|£iifa«0ifttqAnt'hsfrfcd  tbe^btok^rwlo  w  error  by  his 
tiMiiinuiii,!  iklfe  baBbcr.  is  ab«areil< :  It  is,  said  by  Po- 
ifaiartt  ill  oanuDiltiting  91I  tha  vaae  p«t  by  Sttcfihia, "  Ce- 
pm^MUi^&tt^pm'jki/SmHd4iHrmir  (lut  le  babqnier 
eM  MlDUife>di  meUMfiOiiit^T^itnUt  pas  en  lesi^ 
dWiM  eAtl4ttaerdeIv4»efee^  jkmrnmrltf  tabificiUmi; 

f»Qlta,ij^iLaHih'rAirltcftf)iiiffifep"to  aowout  tinfo  par  la 
attte^'et^qnfoiil^  ^ofi  j^intKb  Iftteranr  «eraU  «n  oa  cas 


iadRiil^ndeciaitav^!  Scacchku"  :  (Cited  in  ybiwjr  r. 
Oruto,  4,.Bing.  268,  The  i>i«annce  company 

nerer<  acpepted  a-  bill  onnas  it  here,  or  appeared  to 
bear'yihb  iaignatarfrof  ith*  party  «ntitled  toireebive  the 
money  indarsed  mpm  tt.  [T^i^  cit^  Carvtei  t. 
Vklery,  CI  Dong.  6fi3,  n.) ;  Bcsawuet  r,  Andtrtom,  (6 
Ekp.4»)-,tmnJb^.YjV*U$on,  (8^.223);  MUUr 
nm»m,iZ  M.  &  &.  676) ;  BM  r.  /'uJ/fr,  (6  B.  &  C. 
760);  hndiSfcfaty  t.  HmmOtttmi  (2iCamp.  486).]  £aeh 
Indorsement  on  a  Ull  is  a  new  dtawitig.  (Fatteeon,  J., 
in  Qumm  r.  Htrhtrt^  6  Adol.  &  £11.  496, 440 ;  Parke^ 
B.,  in  Mim  r.^  WaOer,  2  Hee.  &  31 7, 31 8 ;  Parke^ 
B.,  in  Re^:Y,  W^interboiktm^  2  Gar.  &  K.  37, 44).  An 
acceptance  admits  a-prooura^n  to  draw,  thongh  not  a 
proonTBtkbltaindf^.  (iZb^m^T*  Yhrrom,' Twmi, 
466%    -  -  -  -  ■  ,  ' 

Afartin  ahd  !8nimtfe^iM)ntiat^ThtB  was  a  mercan- 
tile>trarisaotMDj  and  th^  Mil, was  drwi^  in  the  ordinary 
forih  J  i(nd  therefore  the  genei^il'nile  as  to  the  liability 
of  bankers  iqatdiea^ '  In  Jrersttf*' t,  dement*  (2  Camp. 
Ul'tfaeirill  wu  drawn  by  Hsnt^,  payable  to  his  own 
prdfr;  atia-tUT'fBir  inlereace  ft^.tite  statement,  that 
theMH'wheri  pud  by  the  bah^era  had  thtf  indonnnent 
npon'tt,  ris^ -that  Hanleypaid  H  «9ay  befttft  ft  had  been 
accepted.  Hanbtyr.  Jvikon  (Say.  283)  is  not  contrary 
to  theldfiiet  crisea ;  tihe  prom  Ik  of  the.  defendant  in  that 
«asei«  fby  the  biH  was  «yldiene«  of  ad  admisiion  tliat 
tbe'MitAsiof  erery-indorserwas'lnh**  own  handwriting. 
mib^  miviAM  BeemiH  v.  IMt^Ul  Mee.  8t  W.  261); 
l)immmr,eeatti'iVGa»p.  10&>r  Parte;  J.,  in  Robinson 
V.  Yaryvwt'  (7  lliHnt.  466)  ;  and  CorfM  r.  Vidnryi  (2 
Dongl.'fiASO  rfFI^AfsMft,  J.— Suppose  Uie  baoken 
h&di  atDD^-by  whan  Ihe  acoeptance  tra«  .*ritt*n,  0^9 
iwlpiMliiaiitsiflitn/behig  on  tho  ViH.}  The  aceeptanfift 
giresi  no  addifeiUnal  information*  <to  1  tiM  bankers ;  •  i( 
meaas'>dtoly)tha&Hbl7rslKwld[,par^«  <inoney  to,  tks 
pirty 'posentfiw  the  bill^  if  be  ik  the  lightfol  hoU^  of 
tbtfbiilj  [liord  i>Mnah,  G.  J».-rStipp«oe,  a(>«^AQqwiT 
MaOecAfthe  isbnnroce  cotafita  W<he.c*mpaiur  ted  99M, 
^<«aythaanom3t,ifyalitoifvNuiit4(W  Wfgl^ftam, 
7^TUe'hW'#a«i»  tiie  sttna  iWa.whanyajd  atf  when 
keeepted :  mm  it-  all.  the.Intlonanwnta.]  i  Ttw 

bankets  having  fnmnged  UtS)  implied  contract  betwaan 
theni  and  their  eoatomers,  the  only  anawa  to  tfaia  ao- 
Uoh  ia,  -tUat  the  payment  of  ihavbUt  via  by  the  anUie- 
rity  of  the  company.  But,  in  the  first  place,  an  antho- 
rity  mast  be  commnnioated.'  Farther,  the  practice  of 
the  insaianca  company  could  not  be  enforced,  becauae 
the  parties  to  .whom  the  bill  was  indorsed  had  a  right 
to  the  •acceptance.  The  circnmatance  of  the  company 
taking  an  extra  precantion  for  their  own  benefit,  as 
well  as  for  the  benefit  of  the  banken,  cannot  exonetata 
the  latter.  [PoKeMn,  J.— It  tends  to  shew  that  this  la 
not  an' ordinary  bill.]  The  admission  by  the  plaintiA 
waa  no  wanranfy  that  the  indonements  ware  genninsb 
If  the  bill  in  question  be  taken  *»■  a  bill  drawn  bv 
Tat^  the  cases  shew  that  the  acceptance  was  not  an  ad- 
mission  of  the  validity  of  the  indorsements  purporting  to 
be  made  by  tiie  exeentrixes.  An  indorsement  is  a  new 
drawing  only  in  some  sense.  There  was  no  negUgenoa 
in  the  company  si  they  had  nothing  to  communicate  to 
the  defendants  until  informed  of  the  forgary,  and  as 
soon  as  informed  of  it  they  did  eommnnicate  mth  them. 
The  oo«at  itatea  a  wrong  dona  on  Uw  dqr  on  which 
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the -hffl  «w-Mid  i  tChMMiri  TOVV  w  ia-ttu  d»> 

{WsiT  into  4XMC.  it^taMt  a  f|«Mtiai 'ndUcfc  ^w4f 
ought  to  b«ar  the  •ha^  bacaAw  Uit  'deSMdaato  ihavb 
a  mraedy  over  aadiiBt  Maasn.  itma^  Uoyd,  £r  Oo. 
Where  b  par^  k  the  Uw&l  hoUarwf  a  UU^ud^w- 
pnmaUwt  mece  to  •the-party  paying  it  ihon  4int 

^  4Da^ka^  the  aoflReif  j'lbut  whora  -he  it'  n*t 
the  kMrfnl  holden  aad  wakee  aa  u«Aw  s^nBetotatnMi 
to  Uw  hai^n  that  he  weo^  and  thcrjr  hove  aot  ^ 
meane  of  kiWlei^  thay  'inay  rtcow  the  isvofiey 
Iwok.  rSalke^  J^  .f^ua  B^io,  ft  Taani.  488, 
405 ;  mikimtm  v.  JMnMi,  «  B.  &  0.  4M ;  t6butA  V. 
Amw,  6  Taant.  70;  Vault  v.  dAuUrawm  9  B.  ^  >C. 
OOS;  Amatr-r:  9i»Bmtk  of  BnffbMd,  8  Dwri^697). 
Jtt  -tiiia  case  tte  ^ginal  wvow  was  'isL  the  nOk  at 
Stopkpart,  and  UmUB..4oaet,  <MmA:  *  Gk  "Weva  not 
the3a««ilheU6M^>them  a».a^.ftf»." 

Lord'DBmiaiiy'C.  J.,-iioW  d«ltv«fe4i^  jodtfraeftt  dr 
tha^Coatt— lVe4iava  yciytfnl^  towrtdaWd  ma niwe^ 
and  an  of  opinlatt  Mut'tbemwno'ffvideine -of  atay 
<dx«iui)8t«wieB  to  exeimit  Hh  ^laftndanie  fmm  the'Dr- 


Qbeqost  aniilV^  v..Dinn;— 
J3ielarafc«i.«iiJiJ*jW|jU.^^  ■iiaawijwif 
-l»a3l«>vatao^^TBaii»>rJf<al!<-ffaiiJf^ 

«Bd  ir.X  «P.«fta  jaaawJ  J?kw<f  <M<  Jt  V^^.-H 

md.J.  r.  ifi.  ■BWi— iiiK?  •mitb  J.A  amd  tS^Zt  far 
iVaMM  »/  Mmt.  tO»  4A«-  TVaolI  A  •tgfmiti  'Mat 
X.         i^iH  ito  JiAaifara-  waa  aawwledg  <im^ 
«l«fliMipM  4ia  J«(fa&<(Mu«<  fAa  JSacDn2.fi)  -ia  liaMpilirf, 

-^llgld,  thai  4fa  Pomtr  M,  ammuka^ :  V arwmcM^  aawfar 

Stattmtmt  ttf  tk$  .nmiwii  ii  Of  <aiC  a»<oa*a.ffla<iai«tf 

by  the  4«dgte«  «f  tiwrvrertloh  AgaihMt  tbe"  »- 
ajgnea  of  the  4CBee*^The  fint  wwni  'Of  4he  deolanh 
tion  stated,  that  John  Beanobam*  and  'Benry  iMmtidy, 
before  and  at  the  tfMe  ^'4he  ^Aniae'IioraaaltW'niott' 
tionad',  T»eie  'lawrfally  'p  oawiuii  fl-  of'tfaa  'pnailaes-hweiai 
tftar  iwertlJoned '  to  'have  been '  deule^  W  one  Sttsm 
Vitaamt  D34i«  tar  the^Uae  -uid  vettuaBdev  of  >ti  <oar^ 
tatn  ttMin  of  yeaw,  to  wk,-of  AA^waevtte  yeMMfromlbe 
SMi  SeMamW,  a.d.  1812,  tbenee 'next  ^nai^tag,  ana 
fiilly-tolK  e^ia^teittid' ended;  aDd'helag  so'tMawetcl 
tiiereof, -hentoln*,  to  «i^  oa  tM^tUiiOtileW,  IseSi 
W  a  eertahiradent«rt  thMrinadeJMtiteati  oiie  E&difara 
lioBgridge  of  tha 'flnt  part,  the«tid-Johb<Behvatiaimp 
anduenry  Lanndy  tff  tbeae{:ondpaTtr,'one  RolMrt  0al«y 
of  Che  thkd  paH,aDd-th««a!d  Jamee  Viaoent'DyiieoFtM, 
foDT^  part,  (pTofeft  M  Ihe  coontoTMrt),  the  sand^oha 
Baaaotntup  and  Lbimdy  did  demieb  and  leaae 

rnrto  the  said  -Jamea  YiaceUt  Dyke  eerkkin  pmaifcaa  1H 
the  aaid  indentim'of  leaae-more  pArthnilarly  laentloteed 
and  deseribed,  with  their  appurtenemta,  into  the  aatd 
Jamea  Tinoeat  Byfao,'  frotttbe  2Mh' September,  1889^ 
for  kbe'tenn'Of  tan  yaata  Aesoe  next  eiaiiiDg,'y^hia 
and  pi^Df  ^herefen  yearly,  flurin);'  1h«  am  tem  3i 
ten  yeare,  citto  the  <eaid  Jdhn'Baiinahalnp  and  Henry 
Lanndy,  the  Teariynnt  of  74/1  Ottiwant  by  Dyke'for 
payment  of  the  rent  to  Beaatihamp  altd  Lanndv.  Sy 
▼irtoe  of  whidi  aeid  demiae  the  ttSd  Janles  Vincent 
Z>yke  aftemfdafto  wit,  on  the  aand  S&th  Saptomber, 
ltt80,-ant«Tad  into  and  upon  the  said  demised  preonaea, 
and  beeame  poaadeaeJ  niereof  for  fhe  eatd  tom;  and 
the  aaid  Janes  VhKOBt  (Dyfae  Iwing-se  poneeaed  M  ttn 
aaid  term,  and  the  aud  idhn  Beapaehanp  and  finny 
lauhdy  hdng  ao  poiwai  of  aad  in  the  aaid  rprerokm. 


«aiaild]iMir4«MraM<MalL.to'aif,4B  . 
Ii<»Taiat»«r,  aB88,.^M,  iB^4fi*«ii  Ma 
qMaaapkUu  aftfi^higi'  ^Thadariitiaathiit 
aaaij^nment  tf-^iiiieiiiiaiiJby  iiwiAaBa  t> 
aaa^^nd th& iiMM^miaiil  itfiiiaiHiaitrf tia fwai 
ditfrnOant,  flaad^^i^ha  »niiltiiij|iltL'<Bs  h 
saatfQ'itm  yaon aad^ •n^naaaieival  aMthet; 
«aaaetand^Ma  ^leyeUe  to  tlfcidafatiffiaaiJ 
iwaf^  taa  adariniatihteriA  <tf 
an  aataon  hath.«Ben«d<&a  [Vk 
fltgti.ithat'iJalin^aaaohpki^  #Kt 
aoti  laarially  pdMaaiad^  :hi.':naaai 

aemdlrv4hBfe'the  ia<ieii«im  knAai  

ia  natlhe  deal  Of  JaBMa  Vioadnt  a^Ai^  a  ■ 

ftttiiwaai  Waatnb^to^liaM 

' '  ' '  ^*i^S^ 

of  the  BOMMbn  in 
of  ithe  dam^i  ha«4taM^  'tiy>k 
laMwhb :  V»i«laawid,j«4y>' 

ha  BiaSaiMpoMhisly;' W>lhtt^'  

should  ffae  Btnaak«iife>*te«>fli#  W  mknk 
M8.Mtorad  f^4h«r.|4iaidlff>fiw^>M«)^ 
Magtfeaar*ed't»tto«e  ttt  'ttitwtal— 
jailhat.afto  <EHnt«h«atMllidcr 
«itt:ht)Bat4a  lia*«fbku^«SaCi 
.  llaai  now  waaaft  haiwfflMftytf-^'— ^ 
th»»i<ii1aii»nt  ht  m*itmmiM&miim  aai_ 
ia  a  tnatiea  4f  &ab«ialifeMmMiMAerM1 
of  alat.4  4  4  'mi.  4,'t.4SL  <MdM|!' 
mattea^f*  !^*«hfcC' Btdttaa^aimta'^tf^i* 
aAtoaattftoanttaoti  ■ 
iBtmmm^i^mm  >0^ttpirifata  Gam 

in<i*faa  «latettiaM<a('«be-«^into4M'of*M 
mada  •■Umm  taoemaifW 0t»ir4lAt~^ 
pa>Winitkiiw>tte<d«iDfae;.80«i't»;lrte 

pkiattff;/and.  tt<iiMttm«ey4lMMi'«a'< 
aaato(tfaeoaiBtibetiiclf'an(iaM,''iHd;« 

atek«]»4«^4jo;^^jh^ 
powa«  to  s(BMafl  an^  «aittQW  WmM"  ttoi 
aaiitai  anaatttogfortbon  ifcajltotg.*^? 

ia  Oie  paat  df  the  plaadittM  WBeiriafMK^ 
and'in  araryvAhef  'patt'of '  tkr  tMidfii| 
heeawt^beai4v^iteai«t*''il»«<^  ^.  , 
mm  aarr  i■«e('«lld-€«nl'l)^oplAlB^ 
roeafcia  w^tiilHiliilMi;  ■    ■  ' 

-BMa^J«*^'aM'»f'the  itwmn^iil'*,^- 
nDinai.  '   '   ■■'         ■■      '■  ■ 

OMMnaajdr^^amet^^ 

"JUH  aaa  aatag-^rfil  \t\ki->m»'M 
i^^panatlkaNN!^ 


.Sandar^ha  fiMfc-edtrtf-if** 
akaiing  ihal4he  pWatHT  W  afcodt* 
aarttin<hoii^  in  WhicA  *« lafWw  *f 
Oi«i4a JmaWaby, a««»w)/pOf**'*"*^  jS 
aaqoinBieats  -of  aeeW  4««Dtaig,  fiw  «*«^  ^3 
that  the  ddtaidant  ^ohe  the  fidle^ 
worda :— «  Thay"  (mea&fa«  the  *^ 
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^ikMifl^'iM  fat  mhI  ahovfr  3l.>kMr> 
'  h:  Ito  ci^-  4f  Umdamt  em  m  mbmMi 
Jt-tl»  wttiMw^af  fiMhf  be*  Uff^  ftjr 
7of  W»>lMfy)^  WmmMs  of  feb*eom»ilk 

^MK  nlMHi  abti  MBlM  Willi  iMTBWtW  as 

^  XbMonai  tlw  iBittd^  Iqr  way  aC^apcoW 
y  mummm  pnmty^rhtm  iww  i»aw  Aai^ 
\iq»i^iww»ilQrt  tnaa»^  thah  cUdMo  «• 
r  «  9*141%  M  niaaadi  to  4d  aa,  an#  aba 
.  itlwirAthay-pavtBfe  W  Aim^tJte 
^wd  halt  MAlaed  to  Wfclaad  «h4  atowtSMa 

Bw>!MMarfc  ama J  aamlit  *wfr »t  to  Tinniea> 

.hi»(|84Aftii««kily  «ta^pm^  to  ba 
M»H»iilW»tot  wa  flaifc<owit.iiwg, 

— **5r«i  vaaA  to-  wA  Bfc 
a.  )W»g»»-  ■»*  hsnwt 

j^ttafWMfV  teanitoiUMid-  tte  ffrfkitfiia 
^  tU  w«t4a  pi3«#«d^  aiut      jkiar  tend  ftr 
>m        4mma  iA^  ted^Ar 
1  atitM  aww**«BtW^  WaMwaalji 
Bf.a9«ii9r-a|iaaM4lUHi8?».  AndhliaTilDit 
S,iMmBt.t»W«  THipttti  tttbe  taiaL 
^^SFBrvonauit  ahanjil  no*  beotM; 
>o*  altowed  caoae.— I^ia-RH^thafr  t]» 

Ln¥#  damaga  aoti  hay't^  bate-pravadL 
Mto-bwW'fc«eft'aaMrito4.  .B  feaob. 
,  «l|»tth«  ptaMiff  is  entiUad'  to  nrtaio 

k^k'tti»pa«^  »  AMfOQ  and  irsfrabondi 

,'a«IOIwl»^  -Wtthott*  Mciil'  d«t»Mv 

i""*»«»r"»Mr  J«<*«  t«l»*wl*5  M  to 

i  «HMHM*la.3  Al^  e^to,  tha  Action 
.^>rbeT» tlwM  kaft  iMMtt- ipaaU  daman; 

dmacf  u  a*wrt»d-^» .  ftm  i»r  ^ 
Tg  ^  aUagatia^  o£  U.  ■  i»«t^ 
>!».^.««tV»)  It  was  ivl9d,tkat  in  aa 
owe,  where  apecial  dmwiga  to  dl«f[ed  in 
dianaarmM  to  the  niaititeuaBee  of 
»nck  spee^  danwffe  may  be  trarexaed  by 

j*^.  N.  C.  372)  i»  not  contrary  to.  bat 
'fjPgrt^        prepoeition.  fbr  there  the  wordi 
4l«lah^dbIa*^ei  AMI  on  that 

•jywjfc*  aariHi;  M  «-«aiMaqiien«e  ohir  of 
u*^*  **«P!«*»*«WwW»ap^« 
,^^»VTeoeT*r  U;  ifla' «ia  ifl' pnwto  it, 
Llr^!?!  danliefc 
^L™***'  aH««<io»is  Ittnar 

'rr*^C-4<i.Rfi^  ia.«>  iwtaaca  of  pkaa 

the  «jua  fbr  wrongful  aiwting 
•  ••2«wt  beW,  that  oil" no*  gmtif*  t;h»  <aSr 
'  ftiMae  ma  the  litofe  ^  tile  dlTanbn,  and  that 


Uto  ■H»»l»titoMa.a<  ft»  mmm  »  aMiMil 

mitted.  So,  alao.  il»  IIM^vL  JftNptM%rd5eot^M»X 
tlie  Coart  allowed  tJia  denadaat  to  plwo,  in  an  aotion 
fbr  natligantiw  bv  vhich  the  slalnUff  uat  a  bbo. 
mottty,  tttsttbA  iteawaftm*  tbe.i»pUt  of  At  dliwpd 
MgHniMft.  ISktJuHmridr.PM^tnMtm.^'W.^) 
vaaahi>iJofaaa4.to.[>  !»  aeaaaiaaM.  wift  tiK 
it.  ia.  ItieraAm  mbnuttad,  thab  ihe  waal 
alleged  in  this  aetian  ia  nottlK.wirongfbt  act- 
bot  satber  the  aawHuanca  oC.  it,  wd.  i$,  the 
notpat  io  isna hg the_plea. of  no^ puhj^ 

^a^weO,  eontom^ThU  p^nfcwafl  nottabea  ai^M 
triaU.  and  it  ought  no<^  thetafoMw  to  b«.  allowed  to  he 
Blade  aow;  b«t^  oofleediny  itmay-be^  tfte  naiM 
tenaga  to  tfth  aettin  fa  trataned  by  ^  plaa- 1«  not 
gnatr.  Ia  Ihnm  y,  SUM^ML  C«  W.  &  IT.  «68). 
whicA  was  aa  actliDB  ftn  tteoaaafor  ere^rilig  a  ecmool 
Bor*  wBtt,.  apd  thCTeby  egntMnfattiag  Aa  watarof fte 
weU,  ^  Ctiuzt-  TiAMeif  t*  aBo«r  the  JofcoAwfr  to  plead 
a  pl^  danyiag'  Aat  the  watoria  th»  wdl  ha^  baenom- 
taniutad  by  Ae  cfaettoaof  Ibn  auwfai^,  on  the^wod 
<bst  It  najgbt  be  girea  bt  yidaace  nnper  aat  fv^» 
Parke,  B.,.eaj'iw.*« 001- giiHi^  pota  in  {meboih  tne 
act  complaioed  of  and  ito-conae^eneaa.**'  Itisnotdis- 
pvted  that  the  aQiegatiim'of  . facial  damage  nay  some- 
titnes  b«  traversed ;  but,  becattse  it  may  be  fccarerasd, 
that  docs  not  preclude  tt  from  being  -ptt  1&  tarnw  under 
iha-plafref  WMbgnBtyk  Ia  .^krWVv  Ambv  and  saiit 
ofthtfotimr'dHSanttaftoM  byAa  pblati^  thaw  was 
a»plMo(AolMij|br-;  anfl  tliaBa  chaee  eaima^  tttaraftge^ 
be  M  4a  ataOmHie*  agaMth»pMtMMMDfr,  tbatttw 
ipedal  MmIm  b_nri^  iii  laaae  imditf  Bbt  ^HtT^ 

CM.nua^'J.— The  ^ntotion  II  vhaAe^'tikera  bafag 
Boptaa.ti»  Um  datoage,  the  <waaM*^uai4[[e  In  Ihlroaae 
'1  Uafmaetetoi'iM.tkakthaeM^fthe 


ja-BobiilMiHiih 

fim  og»e»gailftn  <»'tfceae*plia«iign>  ifc  t»>adBiit  tlMl 
A»  pMMtai  lDat>  tte^  papito>  JIaglit  in  tha  iliilBiatlw 
t*hBiF«  baa»kat^  bnt  >to  43«i^Mwk  til«7-wa«»  kwt  ht 
■anaaiuiMBe  ef'th»waada'  ^eged  to  hmm  baeb-  ykea 
by  tfaa  Ihhutiam,  In^  otlietiwonll^  iha'daMurt,  hy 
BDti  8«my,  deaiaa  IWt  th»  ilawags  siatM  iwm>  tlw 
wrnigfnl  aet  eoRB|^Bad  ot.  It,  Wiaialbsai,  im  rtdaoaan 
aatBM  to-nN  tbafrtl^apaoial  dhmag* migbl^  wdur  tWfi 
plea,  ha  negatived,  and  ttet  thAaigBBaat  of  Vtk  Bnai> 
well  ought  topravaiL  ? 

M*vu,J.— Jam«if;thaaa«aopi»i«b  IlhMfcAal 
th^plaistiff;,  Ha-sabataaaa^  -aaaaplailwoC  an  ivjvKf  Ibp 
iiotad  by  tb»  defiiBdaiit,  bf-  wonfe'iritMi-  «m-  a«t^  wm 
ee>  aotionaUib  httt-aidy  ae  t^^iaasflB  «!  a<rta<n  apawai 
dmaag»  wUah  aha  haaaltMed.  'Bheai  »iwt.«Alto>M 
roaane  that  the  defcnda&t  did  net  »ion  O^pWaWlB 
the  nuraai!  aba  baa  se  deaaribedk.ana  Uwrcftm'Itpatoilli 
iaauetbatiajvy  qs-stoiled.  ItUMan^tfoUM^wniibim 
that*  w4ieT#  an  inw  Is  dcaeaibed.  k.a<  oertann  saaanHC 
to  hanW'  hapMneu,  tae  defnadwit  mayiMt  admit  tha* 
the  Mt  whiiai  aooaaieiwd  ifc  tack  plaoei  bai  dniy  tb»iap 
jury .  bf  a  plea  kaa  extwwive  than  the  plea  of  not  guiltyi 
7bn,.ai  tba-  gaee  of  AoetUsioa  of  twa  veaaela,  tM-oa- 
fbadant  nw^.mKler  Bot  gwUy,  dray  that  the  eoUlstea 
to<^  plaso  by  tha  n«gl1genae  of  the  defendaat,  aBd*  alao 
that  lWpluDtiff  fliutwBed  thfrdaaHige-as-ailJMed;  b«t 
it  bfls-aaai^  Z  thit»It!»  been  deeidadk  Aafr  tiM  MludhBt 
may  adnittltatth^o^lUetofttoak  niM^  «iid  deny  tiM 
duiage  iraputed^  Xliie,  boimvei^  does' net  pieveatotika 
plea,  of  not  gwfty  fVim  mtlMff  ib  iasba'  easiTtihing 
whiebhaa  not  been  prahiMtod  by  the  Ifew  Rule*  from 
being'jMit  in  issue  under  net  guilty;  aa4  I  think  tba 
New  Balfit  allDwitte-pat  in  iwiSi  wbatbar  the  hap- 
pentM:  of  the  injury  is-  Uie  wrongAil  ast  oomphunM 
of.  ^  tiiefeftiz^  think  tiku  rule  oughli  to  be-  nude  ab* 
solnte* 

Cbssswbu^  J.~I  am  of  ths-aame  o^ian.  It  it  ia>- 
pfBsibJe  to  distinguish  the  prwent  oaaa  ftomf  JVbrMH  t: 
hhobjktd^  (9  Bfee.  &  W.069). 

ftiuiuma,  J^Ths^aaa  of  Array  t.  Mtnif  doeanot 
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proTe  uything  for  th«  {dainiiff,  baoauatthfnmHthm 
•ao       «f  not  gniltj. — Ruie  aisoivte. 

APPEAL  TO  COURT  OF  COMMON  Ft^AS 
UNDER  REGISTRATION  Ot  VOTERS' ACT. 

Fauekb,  App.,  and  Aclbh,'  R^nip.-i^HAM.'STt  t84fl^'  tmd 

i/wM  8,1849.  '  ■ 

Boimdary  Act,  2  ^  Q  tmili^tp^  i.^^mtiM 
^rt/trmAp  Pari  ^  ^^T^^  J^yr  ''^taiUikt^iuai^ 

Bjr  Charter  of  Jama  Jl     BaiUfaji^  Burgesm  iffSi*  hft^. 
aSiffhttoreturnaifetaUrUiParliament,  ^t^etam 
CAarter^  Twelve  capital  Burgfiasea  fotrre  rtomhtatedt  and 
that  Bodjf  wofUibe  pitxtafier  kc^  ^p  2y  EteOortfrotn 
the  common  Burgesaaj  and  Ou  O^C6.of  e^ipitifl  Burges* 
nqmrtd  Soiree  within  thf_^or<nv?'  ^ 
and  agtitaf  Bwve»se$  Pt^oer  toot  givet^  J^om  ^im  tfi^ 
SPime  to  eteiB$      Mvomt  aueh'  arid  so  ota^  other  Mffh 
Jniabitmat  not fiAabiUtota  of  tie  Borot^'^,  {tiriA 
tffftoM  B»>himnft Jt.tohe  ther^er  Burgeata  of  the 
Borough.   P.  was.  he/ore  thai  So^a^ry  Act,  2  p 
fmi.  4,  c.  64,  a  Part  tJ'  th^,  andent  Borwgh  lif  B., 
but  ao  detached  frt^  fjU,^afK|ii^fAi%b 
indudtng  it,  the  Bfumdary  ttlf^^a^^  .t^  ^ 
wotUd  not  be  e(mtinuott3 :—' 
Beld,  hf  WUdey  {?.  J.,  and  Maulc,  J.,  that  F.  had,  hp- 
fore  the  Boundary  Act,  formal  Part  of  the  Boundary 
for  the  Purpose  ff  tin  Eh-ctvnt  of  Mcmhrrs  to  serve  in 
ParliamiiU,  and  that  it  thcr>furc  was  brought  ttnthin 
the  saving  Part  of  ihr  '^ilth  StclUni  of  that  Act.  Udd 
theeontra  by  Cresswell  and  iFilliams,  J  J. 
'WiUiitm  <vveen  oltimed  46  have  fat«  naipft  {liUcad^  .th*. 
lilt  of  voUra  fot  thaVtnoagb  of  B»wclJ«j,  In  nfpept  »jfj  a 
honae  upland  in  Far  FoiKtt.-  TbeCactflvfOweAsti^Wft 
w  foltowsi-^Tbe  ^oosfr  and  Und  in  tmmo^  ofiwbidi 
William  GneaoUitntd  to  hav*  \m  name  |tef»d  on«icfa. 
Urt  of  T*t«t»«BB  aitaatAd  in  a  part  •f  the  pwi»l^  of;Ribf. 
beafordy  called  (he  Far  FonaU  whiabwiig^  Mt«iid'b«forft 
the  time  of  the  pawnref  tbe :Beiindar]r  Aet*  %  Ai.  S 
WiU.  4«<u64,«Mrt-of  AheaB«Kiithoiw«g;hofBewd)eor,i 
bo  1 80  delated  fram  .the  haioitfh;  thstt^^  wato*.^  inn 
eluding  it,  the  boowlHy^celaUHhed  hy  et^tvS  ^  ^WiU. 
4,  c.  64,  of  thbaaidlKnmighyifrcHiU  |m>|  M  ioonHmloiUe^ 
By  aeci.  7-of)itet.  f  &  8  Wja  ^  f ;  4fi,    H«n«otfld,  ;f  t  tluM| 
enry.  bvmwh  vhkh  Mtum  4  mbralmt  (M>ttw»bea  to 
eenreinPavliattianti  di^/for  the  sarpotls  oCtttie  iiot, 
include  tiie  .plape  es-pbteftiespbeuvcly 'whtdi>i^iill.be 
compreheadedi  wltt^u  thedMinndaoet  <i  .nuth  hatoogh^ 
M  miofa  ,bof  ttdarias  ahiUl  ibe  Mtti«d  i  soi  desopbibd  ihjr  an 
act.to  'bfrjMaaad  ifcthi»piMic»t[P>rlttawirt,iwrhi<h^whm 
p—B  J,  ehaitbe  deemed  and.i<ton!to<hhipaifcji>f:aiisactt 
«  AUly  mi«i«0MliuUy!a»if .the'ttmft  mKineMMttt^ 
thet«witih<7  B3rTiMMef«ecCd»fld8ln^2A  3W;ULd, 
c  64,  and  Schedule  O  3D,  the'boraag^otfiewdley.ub* 
clndes  the  potilfti  «£  Ribbeaford  aud  the  oeTeinl  ham- 
lets mentioaed  in  ^  aaid  eohcdule.  By  eect.  37  it  la 
enacted,  "that,!  nolerikhatapdMg  the  geneiality  of  any 
descrip^n  ooataiBed  ita  Soha«ua-Oj  no  borough,  the 
eontanta  wheeeof  areiepe^ed  ia  such  echedvle,  ahall 
include  any  pant -of  any-patilh,  &c;  whioh'  ia  detadwd 
from  the  main,  body  of  such  parish,'  iby  .renfm  of 

indliding  mohdetabhed  pact,>theibottadairy  heraby.ee- 
tabliehedof  euch  borough  woaM»ot  be  .continneB%.iin-* 
Imb  each  detached  ^nctt  abaU,'  faefoie  -the  pasaiDg-cf  this 
act,  have  formed  part  of  Bitch  bon)Bgh>  for  the  putpose  of 
the  election  of  oMmben  of  Pariiament.*'  :  By  aeek'Sa  of 
atat.  2  &  3  WHl.  4,  c.  45,  after  enac^  that  no  penoH 
aball  be  entitled  to  vote  in  Uie  deetbm  forany  Imongh, 
except  in  respect  of  amae  rights  oonfenred  that  aet, 
IKT  as  a  butgeas  or  freeman,  it  is  provided,  that  every 
pereon  then  havlog  a  right  to  vote  in  each  electim,  in 
virtna  of  any  other  qnuification  than  ai  a  buigem  or 


freeroan,^  eball  xetain  s«f^  jright.rf  vetiyg  u  long  ul 
abaU  be, qualified  «e  an  ^f(i;io^;y|oeajriiBt  to  tbt « 
a^jQaBtoiaa,«f  •ucb.)>o|rmgl^«.w}awtbeai&l 
wd  sMl.  be  ^tted  <t6.  bM^rt:SS>  ffioa  wd  i 

ce;wfl;CoiMVt^iw 

Kin5:;Jftme»,^,,3jjr,a.cl 
^fS»^wd>hab(fa^.: , 


DunM 

>of  Bed 


of  t}ie .  ^wn  f)f  Bewdlej  ^ud  ,p)cei»nft«  ^  tJujMijl 
Rewfley,",  and'  1by,^<^..W¥/U»  tafldL 


gesse&.ffid  i(rfi^itani(5  9f„the  iw.awl  b»to^ 
BewdJl«y^V<  ^  dpu3U»tdftM«>Uf 


bjd^p«ani^4iiitb'4  uid.ctw^tes9,.4id.caiMtitiM 
i]fcIa»,L4mfM)g,.|0ther  tM4BS-t)^  the  bsi- 
i^li^^t^ntapf  thftt(i>WWI^»^iey»'«»d'l»' 
OBsqes,  and  ijJiiihitiu^tapt.thft  town  or  boroiyi  «j 
ley,  by  what8peTerawe97^ovs  th^baibMot 
fozeiacorporaited()r  wt  Wcfii7K)xated,aaddtrii 
should  be  for,  aw  wm^l^jai^rbodt 
politic,, by  thq neroe  «f  frba^iff'Siia 
boiDngkof  Bfvw*        Pove!74>f 7  ,„ 
that  by      qoBie  uma^r'num^nH 
ccflsioify^d  ths^.ywy  might  auo  beve  ec 

Sie<;barter  fortiier  declared,  thM^  ' 
e-compass,  circuit,  IttniUy  aqu  pr^ncU  i 
iurisdictloD  of  the  same,  shoula  extend  kil 
bonndaries  and  liniiU  as  the  fame  liadbeaj 
attend  unto,  and  that  it  should  be  lawful  for( 
Uff  and  InirgessCK  <jf  tlic  said  borougli  to  laiW 
ajnbolationa  for  tliv  truu  and  bttter  kiio'.^iDJ 
sanpe.    It  further  d.:(.dar«.-d,  that  tliure  shi.ulJ_bt  i 
and  appointed  ^vit]liIl  the  borough  a{weiiid,j 
tJjA  rest  of  tUe  burg«^9^  pf  ,.tbe,,eui  ' 
o£th<i  b«t  aftd,»wfc.diM»e*^'tl>ebi 
aaid^  who-.ahaidd  vbe  j^^mad  .th^fbiihff  <t 
bocpiii^  a«d  shonXd  h^  elAoted  in  the  mauMl 
thereinafter  specified  ;  and  that  there  iMr 
tiloe  to  time  thereafter,  within  the  boroi^l 
tvrdvti  burgees  of  Uio  borough  aforoaiij  1 
dwelling,  and  inhabiting  withifctbe  bsroogln 
to  he  elected  and  cbosen.outfifwerestef  thtnil  , 
in  tlie  maimer  and  form  therieihafter  dccluM/* 
should  ha  called  uipiLal  burgesees  of  the  boruu»;BB< 
said  ;  which  aaid  bailiff  and  twelve  cepital  Lur 
the  borough  ^foresaid,  nx  the  major  part  irf  U 
Iffciich  the  bailiff  Ux  t!ie  time  ^Sa%  to  beoB 
lime  Jo  time  for  ever  thi^a^ter,  should  bivepo* 
ete«tiaAd.fiH»int.Mi<h.ftn4  •DjitBafly:rf>tb«J 
Utaate  or^t.lAka^tAntoof  tMtj^ffiWMH 
had  Mibaeb  isftiiMd  vUk^r.iemnlP  teavai 
w  gflpOemanr  t^  beifeweaftflgilmwia 
rangLastothem^abaUiffandMmipitalHUM 
should  aeem  fit  and' atfurenlent,  eftiy  one  «  i« 
bw^MKt^.miBtal  bnisaae^M  jidMUtantief  tM 
bexodght^who  diefekftarihould  anremth  " 
by  iflny  neblemaa  or-genUeBfan^.wM.U  he 
and  iaao  &ot*innfiTeii^«9dikariUBidffie*(S  ^'1* 
the  «aid  knngh,  ,aad.  hta.lMy >eP  aw^ 
myftt0y»  within  ih«>  bonmgh  ^foreaaid ;  Md  ^t 
thai  Aha  capital  ■hurgiMwaof;>fae  wid  fca«*"g^°^' 
to.tine  should  ^.  sMistere  to  tha^baiUif  of  UH  «a 

tough  fen tbe^time  being; in  aU  msttsi^ 
thiogB.tencbutti  or  coaccraias  thq  asd  bonait);" 
gmntad  to  the^Itfand  bnMataof  theiMd  M« 
and  to  their  anemmoia,  that  ge.baiMra»d  'iH*w« 
tal  buigceaee  for  tbe  tim4  baing,.aBd  ibab  mmot 
the  Uuor  part  of  them,(4f  ^bieli  the  bedifffor 
time  being  to  be  oe^,  bemg  assembled  in  tbe  goua 
of  the  said  bofovgh,  or  any  other  I* 
within  tha  aaid  bonmgh,  shovld  han  foil  ' 
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;  (hi  tH0^*^bf 
the 


■  and  pi 


,   ,  .  ,  iiiln^,ftnd 

itiitB'ittWti  dt'lioMfi^  Atid  of 
iliS-ta*'b(ttfci(rfiafepw- 

iW,''  d!iit»<ttlnjf;  lei- 
leilMietitk '  vr  mmMA&aa, 
,  ii^OM^^  thti  1»si' 
aigteH^-a&d  'fo  tfa«ir  stM^ieBboiB^  theHtoftlV 
nte^atdaMgned/ot'  M  be 'thervAftcr  gfvi^i), 
uBigned,  or  any  c^hcr^hiile  ort^me  Wbkl- 
~Bdiin;,  or  in  any  wise  concornmg.thc^bonmKli 
,  the  itatntea,  rt^t^  or  intend  thereof,  Tht 
iDtmed  and  cottstituted  twelVe  iMtsons,  infaa^ 
*  the  borough  afoieadd,  tabe  the  twelve  first 
I  coital  btorgefleea  of  the  borough  kfoiettUd, 
'lae  in  the  officii  of  capital  ftirgew  w  loitg 
'1  IlTe  aa^  cbtttihm'irtthfai  thtf^aaid  ho- 
flbotrid  ii^t  beftWtliitf  tim«  h«vi  hMh 
1  tb*  «id^e«>«nd'af-dedaTed  ihaf  tbtgr 
med,'forii>bbUia!H«tt>;'ttt  CeiAjtimfit;'  at 
Faad  pleaftmj  of  tlilft%ald  4>aIHff>aiMn'the  Mst' 
bDi^eeaM  'of  Oib  Mi  boKni^,  or'tHe 
ofthemV   It  tfaep  Aa»«dth«fir8t  bhUHFof 
[  b«»aaifaiftn«'fimhe^-8T^ntM  to  the  said  ^iff 
'Mtithe^tini0'Muig,-or1ihemt^or  part«f 
time  to  time  for  ever  thereafter,  to  -have' 
hvrij,  in  the  month  of 'Sevtetnbor,  to  asseinUe 
H  Me  «f  the  borg^aes  of  the  said  boroagh  to  ^e^ 

>  li^IUFof  thd  said  bonmgh,  for  one  entire  year 
i  onisf ,  iflte  ^bovld  not'  in  thewtenfime  have 
md  for  UJ'bebftvloifr  by  thv  capital  bn>> 
^tb»«id1>onnigli,  6r  the  i^o^'-partef  ^thto^' 
'«fand,  that  ^ben  tOit  «r  flM  thb 
^I1H«U  should  die  «■  dwell  oat  bf  the  vii 
Iviitoold  be  sentfriid  fiom  office,  it  should  be 

>  the  bailiff  and  the  YeM  of  Ute-eapitri  bur- 
[  tlM  major  put  ^  tiifeitt,  to  eltfet  another  ot 

"«  bnr»«Be»«foreeaid,inhabiang  iHthin  the 
viUiin  fifteen  days>ext  a^evsudi  death 
into  the  said  office  or  oteoes  of  cwital  bur- 
.  in- the  i^e  en  rilaeds  of  the  capital 
'  1  twTgcaee  that  should  liappen  to  be  deadt 
'^'nnMved.'  ^e  charter -alw  ordained  and 
TmI^  eter  thereaft^  at  every  Parliament  tlo 
the  kiiwdoin  at  fin^and,  Owe  shoold 
thniMtoBsrft  uiPaitiameiitfoT  the  said  bo-' 
;  ud  tha  the  laid  baUiff  and  bm-gems  of  the  nld 

>  >M  thor  mecesMis,  upon  evray  vnrtt  to  be  to 
'Kttd  fm  the  eleoting  of  a  bn^iiees  to     in  Par* 

have  power,  license,  and  authority  of 
fw.umiw  one  diienetand  honeat  man,  being 
jiintWaud  boroiqrti,  to  be'the  bnivesain  Par- 
I  In  ^      bonmgn  ;  and  the  add  bur^esaiei'  so 
l™»uwdsaaforeeald,iatthe  a^taand  charge* 
'■waff  and  bDigesseaoftkcrasidboion^and  th^if 
for  the  tiaw  beii%,  ahoidd  sendl  toTartiament: 
.■vtlu  aune  should  be  held,  in  the  manner  and 
>n otberbonoj^hs in  towns oovpotate  is ased,and 
*^V«hieh  parliamentaiy  bnixen,  s»  elected 
L«  sftmildyViMtfeqaind  to  be.Rsidmtand 
\mJ  * V"  FtiriiaBMait,  at  the  ooala  and  chai^  of 
^""SOMS-of the bonnwbafozeeudt dniHiur 
V«ne  which  BMb  ParKament  AonM  be  held, ^ 
I  JTrJ^^     as  other  burgeaees  in  Parliament  for 
2ii?^^*''8^  or  town  corporate  wbatAoever  have 
» do  or  b«ii  MGutomed  to  hava  done^  irtiieh  bnr- 


'giMlir%tfclrFiiblMfai«ltfci»as  tb  ha^  hU'roIee  aa  weU  In 

.the  affirmative  as     ^'M^tiTft/and- might  do  and 

'execute  all  such  things^  other  Parliament  burgesses 
fffp  «nj{rr0^»tf  borovgh  ef^town  corporate  whatsoever 
coifl^  do  aod  ,9;ejente,by  ajij^'veaewi  or  means  whatso- 
ever. '  Qjueen  Anne.'by  a 'cnar£er' granted  to  the  bailiff 
ana  Mt^^oeavr^Adroilgh'ofBewdlejii  fnrthe  seventh 
year  qf  ncr  r4^i46ar.itec^W»iaiP0i|goti)er  things,  that 
one  only  of  the  capitaMwrgaaaw^entioned'in  the  let- 

'  tenrpaiiB^t  of  Kjna  4amef  or  tliat  afterwards  was  duly 
elei;t^  <t>y  viiine  qf,  t he  aame^  thiep  rem^mM  an^  was  sur- 
v1ving,so  that  iher^hen  was  wabtinga  sufficient  number 

:  of  capitel  borgesies  to  .put  in  exwutiim  the'  nrnrnnnTT 
pd#eh  giaAted  V  tetttekVpiit^t  of  the  stid  King 
James  I,  by  i^aten  whereof  lAiauy  diffi^nces  and  donbts 
hod  atisen  and  were  likely  to  arise  between  the  bailiff 
and  bnig^a^  of  the  said  Wongh  confining  the  elec- 
tion of  a  bailHTand  other  offiiders  of  the  said  twrongh,  to 

;the  fir^at  expenteand  impoverUdiment  of  the  burgessea 
df  thd  said  hotdugh,'  aba  to  the  pablic  prejadlce  and 
nievanto^nfinned  the  charter  of  King  James  I.  The 
KevlAnir  Banister  decided  that  Far  Forest,  the  part  <^ 
the  panah  of  Ribbeeford  so  detached  from  the  Imrough 
aa  afoKttld,  had  not,  Iwfore  tiie  passing  of  the  stat.  2  «  3 
Will  4,  b.  61,  for^aed  part  of  the  borough  of  Bewdley, 
f^  iVfi  ituipMB'tf  the  election  of  *  member  oT  J^itiaF 

,  n^antlbrtlie  M  borough;  and  tiwrafon  fallowed  tha 

!  claim  of  William  Green  to  have  Ida  name  Inaerted  on 
the  Ifst.  -  The  quaUficaBott  of  tin  idd*WUUam  Qnu 
was  in  othef  tei^tectB  provMV 

Whate^t  C,  {Gum  with  him),  for  the  appel- 
hUit.  — The  db|ect  of  tniff  apptol  is  to  obtain  the 
detiUoxr-df- ihe  Court  on  the  ,qiie*tion,  whethto  the 

[portion  of  the  borough  called  "  Far  Forest,"  which  is 
deWhed  from  the  main  body  of  saoh  boron^,  forms 

1  piH  iff  the  parihunentary  boundary.  It  is  -  submitted 
that  it  does.-  The  case  shew* ^that  the  bidliff  and  bur- 
gesses of  the  borongh  were  empowered,  the  charter 
of'Jamea  1,'to  eleet  a  ra«mber  of  Parliament  for  Uie 

Ibdtotacfa^ianditiiat  to  be  snob  bnrgeeses  they  must  be 

'  juhabltkita  of  Oe  boniugh»'«ad  a^eintod  by  the  bailiff 
«nd«a6ffiate  wamberof  tke  baigMaaa  called  "auittal 

:  bmuiawje.**  Therefore  the  beiae  «n  inhabitant  (ff  tiie 
bopongh  was  anetotial,  bythe  cbartei^  to  eoristitute  a 

,  bnrgeasj  ahdi  as  Far  Forest  formed  part  of  the  borough, 
nsMenbe  within  it  wav  the  same  as  within  any'  other 

.       tff'ihe  boMBgh.   It  ia  true.  Far  Foreat'is  found  to 

;  M  sa^eta^ed  from  the  borough^  that,'  by  leaaon  of  in- 

<  eluding  ik  ihe  bonndaiy  would  not  be  MtMhuoas; 

'  add  therefore  -it  ia  said,  thai,  by  the  operation  of '  the 
Boundura^Aot,  £ &%'Will.4^o.6^  the  boroaigh  ianot 

'  to  inolndeiitir  Butths  case^ndsthat  it  waapwtiof  the 
aMient  bbhnigh-of  Bewdleybefore  tiM  paaung  of  that 
attbc  and-it-is-eiAmitted  mt  i^oomes,  m  dHMeqnence^ 
within  the  exoeption  to  -  the  37th.  section,  which  saves 
stieh  detached  part  aa  ahalLfffevioady  to  th&t  act,  hava 
fonned  part  of  sndi  boronpi., 

^2eMMKAsr,  Q.  C,  oontn.— It  must  be  admitted  by- 
the othei  side,  that,  but  for  the  exception  to  the  87ta 
apotaofr  of  the  3  &  3  Will.  4,  c.  64,  Far  Forest  would  be 
exoluded.  The  intention  of  that  act  was,  that  the 
boundary  of  the  borough  slwnid  be  continuous,  and 
therefore  it  was  that  the  37th  section  was  framed.  The 
•KoeptioD  was  introduced  only  in  furtherance  of  the  32nd 
ssetion  of  the  Beform  Act,  2  &  3  Will.  4,  o.  45,  which 
retains  the  right  of  voting  to  a  certdui  c^  of  voters 
who  have  not:8inoe  been  continued,  and  for  whose  b^ 
fiefit  the  exception  in  the  S7th  section  of  the  Boundary 
Act  was  inserted.  But  the  belw  an  inhaUtant  of  Far 
Fmrcst  never,  per  ae,  conforxw  a  vote.  Far  Forest 
nerer  had  any  tairitorial  lu^t  to  |^ve  a  vote,  and  there- 
fine  it  came  not  within  tnia  eneption,  and  (Ud  not 
form  part  of  the  borons^  for  the  purpose  of  the  eleo- 
tion  in  membvrs  of  Painanwnt. 

WhattUf  replied.  dir.  ait.  vult. 
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JbM  8, 1849.— The  jadgea,  not  beisf  «fliwd  in  tbeir 
Onions,  now  deUveraa  judgiiMBt  aerutim. 

WmjAMg,  J.— This  is  an  appeal  from  the  de<d^oB  oi 
the  XUvisuig  Barristerfor  the horongh  of  Bewdl^y-  H« 
decided  that  a  oertaia  {lart  of  the  parish  of  Ribbesfbrd, 
loalled  the  **  Far  Forest,**  and  detached  frosa  the  bo- 
rough, so  (hat  by  iaclvduig  it  the  bonodaiy  would  not 
be  GODtuiaotts,  had  not^  before  the  passing  of  the  stat. 
2  &  3  Will.  4,  e.  6if  formed  part  of  the  boroogh  for 
ike  psrpoee  of  the  election  of  a  member  of  Farlismettt 
for  the  borot^b.  I  am  of  opinion  that  his  deoisioa  wu 
right.  The  question  arises  ander  the  37thfleetioB  of 
tbe  statute^  by  which  it  is  enacted,  "that,  aotwiA- 
standing  the  gener^ity  of  any  deaeription  oMtalaad  in 
9w  aohe-dule  of  the  act,  no  boroi;^  riiall  inclnde  any 
T«rt  of  nny  pariA,  &c.  which  is  detadked  firom  the 
main  bAdyof  such  parish,  &c.,  if,  by  reason  of  inelud- 
iag  BBoh  detaehed  part,  the  boundary  of  the  borough 
ahall  not  be  continuoas,  unless  such  detached  portshul, 
before  the  passing  of  the  act,  have  formed  part  of  the 
borough  for  die  porpose  of  the  dection  of  membna  to 
serve  m  ParluMMDt.^*  The  Far  Forest  formed  port  of 
the  borough  at  and  before  the  passing  of  the  act ;  bnt 
the  question  is,  whether  it  formed  part  of  it  for  the 
forpese  of  parlianentar^  dectioDs.  The  ground  cm 
which  it  was  coatended  in  the  «fiinnative  was  this, 
namely,  Uiat,  by  tlie  durtw  of  ih*  bonMigh,  the  «lec- 
tioB  of  a  member  to  aerve  in  ParKunent  was  im  the 
bailiff  «a4  hurgeMwof  the  borougt^  and  that  tba  bw^ 
geases  themselres  were  deoted  li^  the  biuliff  and 
twelve  oipital  bwirMBes;  and  tlw^  by  Um  temw  of 
the  charter,  altbou^  inhahitaMyr  was  not  a  re(|uisit« 
^fOalifieatioB  for  an  ordinry  boxgeas,  yet  it  waa  to  for 
A  o^ilftl  buuan.  The  mgumaat,  thflfefM^  was, 
that  inasmuch  aa,  before  the  staiate,  a  reudenee 
witliia  the  Far  Forest  would  have  ou&lified  a  capital 
botgess  in  remect  of  ii^iabitancy  within  the  boron^ 
mmI  thus  would  have  formed  part  of  his  ^idifioatMm 
to  elect  the  bacgessss  who  were  to  el«ct  the  member, 
the  Far  Forest  fu-med  part  of  the  borough  for  the 
panme  «f  |Htrliamentaiy  eleotiooa,  within  tu  meaning 
of  UM  ttct.  Bnt  I  am  of  opinion  that  this  oonoaxion 
With  the  parliamnntaiy  «leGtionB  is  not  dirmt  etwngh 
to  MtiB&  the  statate.  The  ttatate  assuima  thftt  eome 
fUia  of  the  botoiub  nujr,  and  some  n>ay  not,  have 
formed  part  of  it  for  tbe  pnrpsse  of  tbe  election  of 
members  i  and  rfnce  eve^  part  of  a  boi-oagh  may,  in 
some  remote  sense,  be  said  to  have  foimed  fBfi  of  it 
for  some  purpose  cenneoted  with  such .  elections^  it 
aeems  to  follow  that  we  are  precluded  from  coiutruiag 
the  statute  in  that  wide  and  general  sense  whiah  was 
«onte<aded  for  by  the  oounsel  for  the  appellaat.  It 
appears  to  me  that  the  oliject  of  the  X.^ialature  in  this 
faxi  of  the  statute  was  to  snstain  the  elective  rights  of 
^emons  whose  rights  are  jvserved  by  the  33rd  seolion  of 
ib«  Heferm  Act,  2  &  3  Will.  4,  c.  4fi,  and  who  may.  y 
complying  with  the  conditions  of  that  act,  retun  their 
rights  for  life— such  as  inhabitanta  paying  aoot  and  lot, 
fotwalloppers  and  freeholders,  ana  bntgage  tenants  in 
oltiee  and  Doroughs,  (not  being  ooubUcs  iu  themsdvee, 
in  which  fre^olders  and  bui;gage  tenants  haye  «  ri^t 
to  vote).  And  I  think  the  savlog  part  of  the  section 
now  under  oonuderation  (2  &  8  WilL  4,  c.  €4, 8.97}  was 
not  intended  to  apply  to  any  detached  part  of  ai^  pa- 
rish, such  as  is  described  in  the  earlier  portion 
of  the  section,  unless,  before  the  passing  of  the  act,  such 
4etaeUed  part  so  formed  a  part  of  the  borough  for  the 
purpose  of  the  election  of  membere,  that  the  exdusion 
■of  it  would,  in  soma  w^,  interfere  with  the  reservation 
of  those  rights.  I  am,  toerefor^  of  opinion  that  the  de- 
eiiueB  of  the  Revinns  Barrister  shoiud  be  affirmed. 

CnauvsLL,  J^Tba  deoiaion  in  this  case  d^Mnds 
npon  whether  a  part  of  the  parish  of  Ribb^ord, 
called  "  Far  Forest,"  before  the  passing  of  the  2  &  « 
Will.  4,0.     formed  part  of  the  boreng^  of  Bewdley  for 


tbepatfNMee^theekctieB  ef  ■nanhsw  alByfcw 
The  Far  X'oreet  wie,  before  aad  it  tks  Ubm  «r 
pasNQg  of  that  act,  part  ef  the  enrisat  boraigl 
Bewdi<iy,  and  in  die  eohednle  to  that  sot  the  bm 
was  deambed  as  eestaiMasittmeent  ether  pUct^* 
parish  of  lUbMsi^ bnt  if  test  fBK  of  it  4 
the  Far  Foreet  wn  ineladed,      teuadar;  catsUI 
by  that  act  would  not  be  contiavees.  The3ithN 
Wotrid,  tber^or^  hare  tbe  effect efexdudiDg  'A,m 
before  the  passiMg  of  i!bt  act,  it  fermsd  |iitl«l 
borough  for  the  puipoee  of  the  election  of  wak 
Parliament.  3y  tbe  ehartor  of  4tmm  I,  tta  I 
and  boiseaMa  of  fin«rdlay  bad  a  ri|^  to  nk 
member  of  Fnrliamin*        tbe  same  ehariar, « 
capital  burgesses  were  aeminated,  fend  tbat  be^ 
tobo tbereaher        up  by  eleotoit  freai  tbc  en 
burgeasee,  and  the  offios  of  o^ttal  baigea  n|| 
reudenee  within  the  borough.   To  the  htM'j 
cafHtal  bungeeses  ^wer  was  given  from  Una  Im 
to  elect  and  appoint  such  and  se  many  other  ■ 
habitants  or  not  inhabitants  of  the  boni||l| 
certain  restrietiooa,  to  be  theteaftar  batgoM 
borough.   It  waa  contended,  that,e8  the  cspil 
geases  nominated  those  who  a&erwardi  had  ■  I 
vote  in  the  electiim  of  &  member  of  FirtMsn 
residence  in  the  Ear  Foreafc  would  eDaUl  aofil 
gess  to  retain  his  office^  which  wmM  bs  bit  I 
Nwdenee,  Far  F^tmH  woe  pnitfrf  theaiiMatt 
for  the  poBpestt  of  slanting  n  menbtr  of  Fttl 
But  I  am  of  i^insnn,  that  its  «oaiMxi(ia  «l 
election  •£a-msmber  <^  Pariiamcnt  was  too  M 
bring  it  within  the  oaviag  aact  of  the  MctiN 
conuidemtion.   It  niay  be-ootlected  froa  th* 
tionof  theHefonuAct,  2&3  WiU.4,e.4£,b 
the  intention  of  the  Le^slntofe  to  wmm  to  i 
sons  tbe  rights  of  voting  whi^  Un;  tba  id 
vided  tb^y  were  duly  ragiateradj  and  tfae  objn 
wJiich  all  places  theretofore  formiof  putiof  im 
for  the  mrpose  -of  electing  members  of  Fariiunl 
retained  as  patte  of  tboea  buen^u,  ntAwitUi 
the  £rat  part  of  the  37th  eaetien  ef  the  BoosA^ 
aH>enca  to  bare  been  to  nader  oom^l^  tb 
tton  of,  figbtn  of  Vfrting  then  nxiatiag.  -IT' 
sen  had  the 
of  residence 


had  then  ow^jM) A  JF^[ht  ^  lotii^M] 
nee  or  Samy,fifmBUm  of  praa»  I 

Foiv^t,  I  shonldrviMm^NUeiwbt  it  <ras  |ut 


boi'uu^li  fuv  the  pnipose  of  alecUng  ummpw* 
liament;  ))ut  tlieie  was  no  such  iigbt,Dorvon 
thoti  existing  right  of  voting  be  prsser^to<  ~ 
viiluiii  liy  vetaiiiiiig  Far  Forests  part ef  the 
The  only  e(ret;t  of  re'ldiiiing  it  would  be  togi«| 
otfvipyiiig  iJiLMiiisv  wiUiin  i L jieme  ef th*  ' 
voting  treated  1»>;  tlie.  Kt^orui  Act^  wheisMit 
to  have  been  the  primary  intention  of  theUfT'^ 
give  no  such  rights  in  rewectj  ol  enticing  <')<*T^ 
lesa  that  wan  neoffsaiy  in  order  to  accompbih  i 
other  object  of  Uie  act.  If  it  bad  beeo  m 
retain  Far  FoMnt  as  part  <tf  the  boroofEh  ot 
for  the  preservation  of  any  old  xighU  of  rotioc 
the  L^slature  intended  to  pxewm^  it  * 
been  part  of  it  for  the  noqnintion  of  ^' 
created  rights  also.   But  aa  no  sacfa  righto  of  |«l 
eivfoyed  at  ttie  time  of  paningths  Refm  A»i 
pended  upon  the  retention  of  Far  F****JJ|J3 
the  bfuough,  I  think  it  was  not  part  of  the  bontfi 
the  puipOBB  of  electing  members  of  ^'^'^'^^ 
that,oonsequently,  thedeciaioBof  theReTauwwni 

was  conrecL  and  that  the  appeal  mnt  be  ot^f^ 

Maulb,  J.— The  question  m  this  esse  is 
Far  Forest,  being  a  detached  p«t  of  tlie  bwroj 
Bewdltiy,  was.  befbce  the  3  &  3  Will,  i  e.  M,  J>« 
the  borough  of  Bewdley  &r  th*  puipoa*  of  th« 
of  membeni  of  Parliament.  ThaelacUoa  of  mtmben 
Pariiameot  belonged,  Ity  the  ohaiter  of  Jshm  i> » 
baUtff  nnd  buteiM.  The  hvgmm  «m  'ff^ 
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|r,  «  Uw  lifllit  <d  tlretiDg  neniben  of  Parii*' 
riBcnMoBlii  4«olai^b«l^  hatfgBmwat  Bewd- 

iatvwa>MBM«r  A»  MNttgb  «f  BvNiMjrior 

rrrfltodeclhit  ofswiibeMiif  FMliMMMtv 

^amtm-mom  iriMkllwmlloii  bvfcnttM 

M  bnAmr  tM  i«  ii  tenMamfty  ftr  Aete 

hgrfffe»n«Akttt  Afllv  gkr  FoumC fiiruw# p«i 
kMgh  «f  BsiHiby  fcr  A^pa^^oyef  tb*'  eW 
mbImmf  to*  serfs  brPMrtiuBnC)  wHUii'  Ihv 
of  tlie  dMAtaiettt  in  oMiMMnj  mhI^'  eonl^ 
^BMtlm,'  il-  far  «»•  be  •ImervSi  {»  tHe 
tliet  Ars  ddMAbtttf  Ait  Asw^h beA^B  lAtt 
At  lUUsfc  itt*  cpfeMttony  wen  entMd  the 

Qipiw  m^enB  or  ne  Donwg'ii  mraen 
toiwKb  i  Ast  titt  Vftr  AwMt'  vws  pflM  ef 
IjMnbBBe  iHirtriQlk  woiiltf  (QQettfy'tt  efljptlsii 
far  Nift'  deBWMk  flf  #  ooHMMi  bw^Mtt 
ef  Ifee  pertlsiBetaMfy  boMfl^^n'ovMletf 
8Wfll.-t,  e.  -Mr  ««M  iBewfftli»J 
lyftg  g  ft  g  WM^^^e.      Hftd<  it  weiaete 
IfttMsdiM  itifHract^  en      oHe  lUMd,  to 
Mwteg  diAvlcjC^  fiWuiujj  ptftt  'Of  0  psfnh, 
■  sdM  to  «  bofoti^  m^t-  on  ether 
it  nB  htended  ciMtfMmT  to  bUNUi(ii  frofli 
from  m  old  pn^leAMAtafy  ttennigfi  mf  part 
vMtb  btfd^  befttfe  tbe  peMisf^  of  tlrac  set) 
it  ef  flie  beiuugh'-  ft>f  my  ptir«ow  oon- 
IfcthepwgMirtMUry  ^wlieta^;  bA4  ^  Ainik 

Jtt0fB  WQfftl^  Q^IMF  ^"ftAcll  tiM  04''(to^ 
It  S  tOtkStHEKflMI  dfOiftictf  fifl  {btf  IMM 

wioran  Mv  mur  oineccy  flnit  iMiviVfo  n 
ai'f»fteaM'(IM3rof«eGe<rrt«etlv«alA<rrU 
tv  fboM  wotAfc  1  iMve  eftjfewwred  to 
tte  jtdtate  foi  iteWiFeaee  to/  lUeft  vIe#B ;  and  I 
iftl^if  fbe  woH»ikBttd  bad  been  trrtiHltM  t«  b« 
itiftoft  parte  0^  a  bofotigh  in  «blcb  i^aMMfce 
"  t  pert  of  tlM^  «Mfld[AMtton  of  tUe  parlidmen^ 
h  obTtetis       snteh  tuteiithm  miriit  have 
ntpTcestxfj  sitd'  I  thhik  ditcn  e  ran- 
tbe  words  wmM  bri  ttoo  Mr^w.   But  I 
ttai  tbe  eiftfumstMee,  that  rHidtttee  ia  a 
localljrMtaate  f^tthttf  tike'  bortrn^,  g«v« 
,  amllficttCiOft  of  tfie  elwitort  of  Mie-  ptit- 
eaMHtHhUiy  ierided  M  etftatftnte  tbat  di^ 
i«f  Awbotowh  Ibrtht-ottijtow  ofthe  elM- 
■wnben  of  Pttrfiamenf.   If  fttc  words  to  Be 
tewft  exetede'idT  6iitI^tig'pfltr(eof  d  bore'dgh 
ia  wbiA  r«tfd«tee  wtis  put  of  the  qwMea- 
•  pariitftmtery  toter,  ft  mnrim  to  be  con- 
"  ^mttslMi^  or  iaeldenta  would'  eottsti- 
part  of  fhe  b^wongh  a  part  of  aocH 
*>r  the  pttrpOB*  before  Inerrtloned ;  and  M  Is 
""ed,  tfiat  the  WOclamatftm  of  the'  writ  ftft 
w^artion  h  midewHhin  the  MrrMftttienfary 
'  The  poUfc  taken  trtthin  the  Sailiafnenl'ary 
tWthe  etMflt?h  ft  deeWed  WltKhi  the parlia- 
bowflgh.  An  fhwe  tteti'  might  hsre  taken 
mniff  in  Far  PbreW,  ae  a  part  of  tfte  boftuirh 
pwpwt  of  the  elMHOn  of  iMifib«rt  ttt  8«Ve' in 
befcre  the  passing  of  the  Rtrfbrm  Aef ;  and 
n ne  dIffiettH  to  »y,  that,  as theetection  lAust 
"»  wHhm  ibe  bottragh,  the  place  whert  tR* 
wy  wsheHSBrnof*  pari  of  the  boMngh  for  the 
« the  election  of  nKmbert  fo  sl»m  fn  Ptti^ 
«SuMbMfcM^Mi»  kMl  to  what  I  consider 


tb  hM  been!  tbrob><«  of  this  lasWiMM  fa  tlw  eriMt' 
Ment  in  qMation|4ad^Tia9  snob  a  etMktraoClmi  to  the 
wwds  itt'^eatlon  a«  thar  will  reaasiUibfy  boar  to'efbc 
tnato  that  objetft,.!**  led  to  thr  eotfoMaloB  lAaitlie 
dicamitanoes  before  mentioned  oonstMotod  Fa*  Foitot 
a  part  of  the  borongh  within  the  meaning  of  the  enact- 
ment in  gneattMy-  akd  tlMli'tke  Bairiatacoi  decision  was 
emaeooa,  and  ot^t  to  be  MTeiaedi  bsi  i^  the  state  of 
opteion  entert^M  by  the  Codrf  {he  de«^oii  will  ra- 
nuritt  vildittdibed.-  Tfab  opittiod  I  hsfe  expiMsd  h 
entcrtafawd  wHli  tfttf  iveatest  ddMd}  ottd  nspeet  to 
{he  opinion  of  my  two  lesmot  hwtfhett  «fto  Itave 
aMVM  at  1^  mRenut  eondudni.  th  rale  eaii,.ti!Mte- 
fbr^  be  ittade  upon  Ata  ^ped. 


PftHMMSiATlVE  OOUEV. 

6Sf7  Vik.  0. 85—SmdMee—JHmiital    Parly  t&  SuiC 
/.C,  m  £it0oiMr  m  m  forwm-  WM,  op^isssJ  «  2Mr 
WiUf  k$  Joimml  Ai$C>mmiitii'  M  iwas  as— ftiiwyVjls 

iHtomt  WVLmitkm'appHed  toto  dBvariM^MS 
«be.SML ybr  Aa  /tuyess  e^ikwffy  iU»  IFM  mmhui 

Vhlff  «atf  A  eamee  ofnAn^U^cllkd  irtft  of  AnftMy  Ser- 
nloWf  pMnHote4  by  M.  Sfejrmowv  wMow^  chtf  sine 
elHCOtnif  MieretA  AaMedy-  sgatttM  JAft  Cftlhiin  flM 
eldeiF  and  Johtt  Ctftttfm  the  yemHwr,  flte  exeentortf 
«Bi*«4  In  a  fiynuter  wtll.  The  #iB  iMe  pmpeanded 
in  ah  rilegRftMf  nervly  pleadtfig  tMe  fberam  Ac.  tA 
coUhnOtf  fonn.-  anaWvr  fio  fhia^  ttn  aUegattoA  was 
IrtnngtMf  hr  txiS  ddftt^Med  oft  the  part?  of  tAe  CttHuitfei 

gtortfity  ne^  Aove^  tile  Court  to  dIVMfl  that  JVihtt 
GuHntt'  the  elder  be  diatefflMd,  In  onfef  that  his  wffe 
m1^  be  exAmiffetf  as  a  wit ae»  on  Che  aIl«;atlDa.-M 
Mn)>  GfilhiiB  wvb  an  hitereefod  ittdfloN :  bttt  raiOc  I<o^ 
Vtsmomft  Ael,  6  ft  7  Tlct.  e;  SB,  AO  itmieae  wav  to  be 
enolndeA  fkeni  girfttg  ettdenee^  by  Intorestf  Tt»  db- 
jetftfon  wMiAi  Amy  be  Hken  k  tf  teebnieal  (^jeetiott>-^ 
that  Ma  GttlhiA  is  the  wife  ef  a  party  named^  IH  th« 
prM«edh!gB,  anppMhg  the  rttttttfe  to  apply  to  tlteM 
conrt&  i^e^eettng  wbkh  there  may  be  ^one  detfbt ;  bai 
the  obj^fl  ef  the  motion  to*  get  ild'  of  thai  objec- 
tion, by  dteihtsaing  Mr.  GiiHant,  and  itomdtlito  HfS'nanlcf 
fHfTtl  the  proetrfflngs,  ao  that  thi  Intfoiry  met  ftrutft 
ihttf  Hat  hi  obsttncted  by  a  mere  legaf  iDCapaeitt. 

Atfr^^nf,  cenW8.-^Mra  Ctflldm  taVes  ffle  whole  of 
the  property  aUohitely  aifter  the  *»Btb  of  the  wMoWv 
if  her  hnsband  and  son  snceeed'  hi  estttblisbhig  the*  Will 
wbteh  they  set  up  Ht  thict  tril^istiofi,  and  npofl  wMeh 
they  ptopose  to  examine  her  as  a  wKnees;  so  hef 
intorert  is  gwttfr  aa  i«  can  posriUy  be.  T^e  Conrfe 
wlH  hai4^  alrard  ittoi%  flNAlKy  thtfi  ft  Itf  bontid*  by  htW 
to  afibi<d  m  aoeh  an  Ifistanee  as  Chllt,  I9le  ride  In  these 
conrtsr  fbat,  where  a  person  is  l^lefbf  eosts,  he  will 
not  be  dlsmisaed:  if  he  had  not  app^tltVd,  he  may  be 
dismissed  for  the  purpose  of  being  ^xfttlrined.  (Arnold 
V.  Bai'l  an4  Ifevam,  2  Lee,  380  i  ^hders  W'^aton, 
1  RjObeiU,  4B0 ;  10  inr.  KHO).  In  PMU^<»d  f .  WefftT 
(T  Phill.  213}  the  appnranee  Iras  gWen  wlthont  an- 
thoritr,  and  uie  Conrt  dlsftilsssd  the  teeentor  M  thai 
gTonnrf. 

Har^ff.—VTiGi  rwpcct  to  the  Habilifr  to  costs,  we 
a«  ready  to  g!ve  sccoTlty  tO  nleetf  that  olgection. 

Sir  H.  Jbnnek  Fust.— The  practice  rtspeethig  the 
dismissing  of  parties,  with  a  view  to  thdr  being  exa* 
mined  as  witnesses,  has  altered  very  ninirfi  of  Into  years; 
and  the  6  &  7  Vict.  e.  80,  «rhh!h  was  in  Smtden^  r.  Wi^ 
ston  eonildeied  to  apply  to  these  courts  has  (Breeted 
tfiaf  no  amotml  of  Itiferest  shall-  Iiteapseltate  a  witoess ; 
bat  thai  sMtaM  wtt  Mtapply  wIma  fbs  parson  spply* 
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lag  to  be  itlBnlnil  has  tak«n  ererv  step  in  the  cue  up 
to  the  Yvry  moment  of  the  appUeauon.  That  being  the 
case  with  Ur.  Cullum,  I  cannot,  in  jtutice  to  the  other 
tiAe,  allow  Um  to  be  digmiawd  now;  and  I,  therefore, 
nfjeet  the  motion.  _ 

Fum  ff.  ScsiVBir,^-JWM  82. 
1  Vkt.  e.  26,  t.  9.— »  SuUerOt:* 
Oh  tie  Ra-nemUim  efa  Will,  One  of  the  attmting  WU- 
mmei  traced  kit  Name  over  wUk  a  dry  Pen: — Hddf 
that  tueh  traei/M  wu  not  a  mbeer^mff,  mthin  the  9m 
Sietimofthe  W%U»  Aet^  6tU  a  mere  Aeinawle^ffment 
fythe  Witiuee,mdimmei^lei«iaAlle9Utliom. 
The  deceased  signed  her  will  in  the  presence  of  3,  P. 
Heane  and  Elizabeth  Gwinnett,  who  only  attested  the 
ezeeotion,  bat  immediately  afterwards,  on  beiiu  re> 
minded  Uwt  she  had  left  a  legacy  to  Gwinnett,  ana  that 
snch  legacy  would  be  void,  aa  Gwinnett  was  an  attest- 
ing witness,  she  desired  Heane  to  strike  oat  her  name 
as  a  witness,  which  he  accordingly  did,  in  the  presence 
of  the  deccMed  and  of  Gwinnett.   A  Uiird  person,  W. 
B.  Cooston,  was  then  sent  for,  and  the  deceased  acknow- 
ledged her  signature  in  the  presence  of  Heane  and 
Cooston,  whereupon  Heane,  with  a  dry  pen,  traced 
orer  hie  name  previously  written,  and  Cooston  sub- 
scribed his  name.  On  affidavit  of  these  fiwts,  on  the 
Ah  Hay, 

Deatu  moved  ibr  probate  of  the  will  as  originally 
ftsecutedj  with  Gwinnett's  name  as  an  attesting  wit- 
neas. — whichever  view  the  Conrt  ma^  take  of  the  exe- 
ention  of  this  paper,  it  is  a  valid  subsisting  instrument; 
but  it  is  submitted,  that  when  Heane  tracednis  nameover 
with  a  dry  pen,  he  merely  acknowledged  his  dgnatnre ; 
and  Moore  v.  King  (3  Curt.  243)  eadCaeement  v.  /W- 
IQR  (S  Moo.  P.  C.  0. 140)  are  anthoritiee  to  shew  that 
aeknowledgmait  by  awitneis  is  not  a  sufficient  attesta- 
tion. The  words  of  the  statute  are,  "attest  and  sub- 
acribe ;"  and  the  act  required  b^  the  word  "  subscribe" 
is  not  performed,  unless  some  kind  of  mark  Is  made  by 
the  witness.  The  dicti<»iaries  sliew  this  under  the  won 
"  aabecribe.*'  There  is  no  more  done  by  tradng  a  name 
with  a  dry  pen  than  with  the  finger.  tnOfjrleY^Otvle 
(2  Atk.  176)  the  testatM  want  orer  lUs  name  in  &« 
presence  of  a  third  witness^  and  that  was  held  not  a 
trash  stfming,  bat  a  bare  owning  the  sabscripUmi  to  be 
hia  (Pow.  Dev.,  p.  Ill,  n.)  So,  in  Jimee  v.  ZkUe^ 
(1  Sugd.  Pow..  p.  286),  Reynolik,  J.,  Saying  and 
doing  a  thing  is  not  the  same  thing;  and  ms  saying 
he  had  written  it  himself  will  not  amoont  to  a  sut^ 
aoribing  in  the  presence  of  three  witnesses,  as  Uie  power 
lequires."  But  SailMfv.  BeUaa^(9  Dowl.  P.  C.  607) 
is  directly  in  point.  There  the  attorney  drew  a  dry 
pen  over  the  attestation,  and  over  each  letter  of  his  own 
aignatore ;  and  it  was  held,  that  the  warrant  of  attorney 
waanotdnlyattested,  under  the  9th  BBction  of  the  1  &  2 
Vict.  e.  110;  that  is^  the  word  subscribe'*  in  that  sta- 
tute, was  not  satisfied  by  tradur  vidi  a  aiy  poi. 

Sir  H.  JamTD  Fdst  rejected  ue  moti<my  and  directed 
the  paper  to  be  proponnmd. 

On  the  28th  Jnn^ 

Jeumer,  for  the  execator,  |«opoanding  the  will  with 
the  names  of  Heane  and  Coasttm  as  attestiiu  witnesses. 
—BaiUjf  V.  Bellamuf  is  a  decision  upon  a  totally  difi^ent 
statute,  passed  with  a  particular  object  in  view,  and 
cannot  blrlv  be  applied  to  the  9th  section  of  the  Sta- 
tute of  Wills.  AttestaUon  by  a  mark  u  sufBcient: 
why  should  not  this  tracing  be  taken  as  a  mark  ?  Tills 
Mqter  beats  the  name  of  the  deceased  and  of  two  attest- 
witnesses:  they  both  sif^ned  after  the  deceased.  The 
Court  will  not,  unless  obliged,  dq>rive  the  witness  of 
her  le^y,  by  restoring  her  name. 

Demh  oMitn,  was  not  heard. 

Sr  U.  JamnB  Fmi.— I  do  not  think  yon  can  otny 
tUa  tradng  orar  vrith  a  diy  pen  beynu  n  aeknow- 


lodgment ;  and  the  probete  most  go  oat  with  G  viaaj 
name  restored,  thoi^h  she  will  vm  hsr  lepej. 

In  the  Goods  of  Hart  Runu— Ja^  3-  ' 
Th»  emfy  Evidence  that  aCoHeU  wsi  a  ftiyedh 
ment  woe  tha  Afidaeit  of  the  iamswy  Aae^ 
who  had  no  Inierett,  and  had  theCmetf. 
Qmet  remared  /uriher  Endaue  in  Cbmbrdiii 
fore  reemnp  ths  Probate  of  the  CoiieiL 
Mary  Bush  died  in  August,  1M8,  kaiing  «j 
dated  the  19th  October,  1844^    vhieh  As  i 
Jamea  Blomfield  Bosh,  otherwise  JaacsBha 
executor  and  reaidnaiy  Iwate^  in  trait.  He| 
wiU  In  Angost,  1848;  and  in  October,  1848, . 
of  a  oodidl  to  that  will  was  sIm  gnotod  isj 
He  died  a  convicted  felon  in  April,  1849^  )mv^ 
of  her  estote  unadministered,  and  by  lui  mll,i 
codicil,  appointed  four  persons  exeeuton,  who  i 
renounced.   The  children  of  James  Blomfi^  \ 
all  minors,  were  named  reuduaiy  legsteei  ind 
B^ry  Rush,  and  they  apiMinted  their  luelii 
for  the  i»rpoee  of  his  taking  letten  of  tdn^ 
with  the  will  only  annexed,  of  the  nnadminie 
of  Manr  Rush.   The  effect  of  the  codidl  t« 
AUvy  Bush  was  to  give  to  James  ^mfield  ] 
executor,  entire  control  over  the  shues  of  tb] 
till  the  youngest  living  should  attain  twentj-i 
The  codtdl  b«e  date  the  31st  Hqr,  184&ii 
tested  by  Jamee  ]Uomfield  Bosh  and  Emaj  \ 
This  witness  deposed  ^that,  about  a  week  ifUr. 
of  UaryRuBh,JameB  Blomfield  BoshgiTeluri 
his  own  handwriting,  and  deared  hertoecpf  J 
she  accordingly  did,  and  that  he  desired  beif** 
it  the  Slst  May,  1848,  and  that  aboat  s  i 
wards  she  wrote  her  name,  also  st  the  dennKj 
Blomfield  Ru^,  as  an  attesting  witnen.  SUf 
fied  the  codicil  proved  as  the  one  bo  writtn,drir 
attested  by  her,  and  dqioeed  that  ibe  amt  i 
time  saw  Maiy  Rush  sign  a  will  or  ct£a,  i 
paper  writing  whatovor  purporting  to  be  sviliitr 
Hotice  was  ^ven  to  the  Q,ueen*s  Proctor,  Ml 
position  was  oAredo*  behalf  of  the  Ciosa 

Addame  moved  the  Court  to  deene  blM*^ 
nistiation,  with  the  will  onlv  annexed, 
nistered  estate  of  VUry  Bu^  to  the  gnwh 
residuary  legatee^  the  codicil  beiu  erianujU 
probate  of  which  had  been  taken  by  freed,  j 
Su*  H.  JaNNxa  Fmt.—l  shoufd  wish  IbiHj 
stand  over,  that  yon  may  produce  fiirther  vnm 
possible.  At  present  you  ask  the  Court  *o  "J*] 
probate  of  this  codicil,  as  beingafoi:feiy,iiiaj[0V! 
witness  is  the  sole  surviving  parbcepe  crimiMg 
she  is  out  of  the  jurisdiction.  Yob  i^V^S 
dence  of  some  persons  as  to  the  haodwrituig  nm 
totrix,  or  some  cironmstantial  evidenoe  oonow 
the  evidence  of  Sandford. 

On  the  7th  August  two  fbrtheraffidsritiwwtW 
in,  one  by  a  solidtor,  to  whom  James  BloDfield  i 
had  shewn  the  will  of  Uary  Bosh  on  the  26U>  < 
1848^  in  order  that  he  might  learn  from  himw 
nefit  which  he  might  derive  under  it,  sad  wIkd  be  < 
there  was  no  codicil,  nmr  was  any  menti«i  of  f 
made :  the  other  affidavit  was  also  made  by  e  iobc 
who  had  several  interviews  with  Jaioes  WoofieU^ 
after  his  committal  for  trial,  during  some  of  whid 
will  and  codicil  of  Mrs,  Bosh  were  alluded  te ;  "J 
posed  that  Bush,  on  one  ^xaaoiL  when  toWttJ 
codicil  was  a  fotgery,  and  that  Emily 
said  80,  mewly  rapUed.  «  Well, never miad,  taA\ 
his  manner  betrayed  that  such  was  the  <**>/^ 
on  other  occarions,  when  allnrions  were  mi« 
codicil,  his  language  and  maimer  I« 
mind  of  the  deponent  that  the  oodUl  kid  bMWl 

and  the  motion  WW  then  gmdsd. 
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HOUSE  OF  LORDS. 

(Smm  Lord  BBoreuM,  Lord  Camfbeu,  mul  OtAeri*.'] 

)m,  ippelUiit,  Hkb  Hajestt*s  Ofpicbbs  ot  State 
poi  Sonu-VD,  Re^Ddents. — July  9, 10,  and  13. 

}4an—Jus  Corona—Crown'*  Riaht  to  sue  in  Retpe^ 

(ft  Jv  Pubiicum— Costs  of  the  Crown, 
fteprietor  of  a  Feu^  described  in  the  Feu- charter  as 
Jicmdvi  by  the  Sea-ihore,  enclosed  a  Portion  of  the 
Jt,  Meh  it  was  proved  the  Public  had  immetnori- 
tstd  for  Purposes  of  Enjoyment  and  otherwise: — 
'  HaastingtM  Appeal  agaiiut  cm  IntertoetOor  of 
^tuf  Interdict,  tiatf  the  Feuar  besM  a  Wrong- 
;  the  Officers  ^  State  on  BehiUf  cf  the  Crown, 
ftetiie^tke  Question  as  to  the  Sight  of  Property, 
atUkd  to  the  Interdict. 

.  ii«  Crown  toes  without  the  Intweaiion  of  a  Re- 
r,  ike  RuU  is,  that  Costs  eon  neither  be  given  to  nor 

']atke  Crown. 

iea  At  Jus  Corona  in  the  Sea-shore  extend  to 
hweter  Mark  at  ordinary  SpHng-tidesf — Lord 
h  ^Authority,  Sargreav^s  iVaets,  **J)e  Jure 

wain  appeal  from  an  interlocutor  of  the  Second 
of  theConrt  of  Session  in  Scotland,  dated  11th 
granting  a  perpetual  interdict  against  the 
'  M  iar  as  related  to  certain  encroachmentii  on 
of  Fortobello,  in  Scotland,  complained  of  by 
dentfl,  and  extending  thirty  feet  towards  and 
M  vrer  the  sands.   The  respondents,  the  officers 
for  Scotland  for  her  Hwesty's  interest,  com- 
tlu>  ndt  of  interdict  in  the  year  1842»  against 
Hint,  vho  was  the  proprietor  of  a  feu  from  the 
of  Abercom,  abutting  upon  the  sea-shore  at 
in  consequence  of  the  appellant  extending 
7  wall  thirty  feet  towards  the  sea.   So  far 
fertsof  the  case  were  undisputed  they  were  aa 
:— The  town  of  Portobello  is  built  upon  and 
I  for  a  considerable  distance  along  the  sea-shore 
Frith  of  Forth,  which  at  low  water  forms  a  con- 
ile  extent  of  sands  or  beach,  known  as  the  sands 
ibello.  These  sands  have,  for  time  immemo- 
nsed  by  the  inhabitants  of  Portobello,  Edin- 
B»J  the  surrounding  countiy,  for  bathing  and 
"joxa  of  enjoyment ;  and  they  have  also  been, 
iderable  time,  used  by  her  Alajeaty's  troops. 
It  Fierahill,  for  drilling-ground.   The  appel- 
■tl;  erected  a  wall  along  the  line  of  his  pro- 
«irer  to  the  sea  by  thirty  feet  than  the  old  wall, 
fffldents  alleged  that  this  wall  was  ^uilt  thirty 
^ond  the  boimds  of  the  appellant's  feu,  and  oon- 
Ij  v^in  the  ordinary  htgh-water  marl.  The 
iDt  denied  that  it  was  built  beyoqd  the  bounds 
K<i,or  that  it  was  within  h^h- water  mark,  or 
'WW  at  high  water,  in  ordinary  tidecL  came  within 
[/ feet  of  it. 

«  pleas  in  law  for  the  officers  of  state  were— First, 
«Dipl8inen  for  her  Majesty's  interest  have  un- 
*Wnght  and  title  to  prevent  encroachments  on  the 
■we,  which  belongs  in  property  to  the  Crown, 
«WM,  and  is  further  vested  m  it  for  behoof  of  the 
K,  for  public  jiurposes.  Secondly,  more  pai-ticn- 
<^  the  present  instance,  the  complainers,  as  acting 

u!**"*  "8***  behoof  of 

piWcwe  entitled  to  interfere  to  protect  the  sea- 
Kudfondsfromeucroachmentjin consequence  of  the 
■Ji*  and  poBsesuon  of  the  same  whieh  her  M^esty 
1  tM  pablic  have  had.  Thirdly,  as  the  operations  of 
R^ndent  (the  present  appellant)  would  have  the 
tt  ftt  inverting  the  possession,  and  of  injuring  and 
™«hiiig  on  the  sea-shore  and  sands  in  question,  the 
are  entitled  to  suspen^on  and  interdict. 

*  1|«  Uid  Chancdlor  vu  abseiit  on  acoonnt  of  iUneii. 
V0L.X1IL  gg 


Fourth^,  neither  the  respondent  nor  his  anthors  han 
any  Bumeient  title  to  warrant  them  to  assume  posses- 
siott  of  the  sea-shore,  or  any  part  of  it,  at  the  locality 
in  question.  Fifthly,  the  title  founded  on  by  the  re- 
spondent  is,  in  its  true  meaning  and  effect,  a  bounding 
charter,  and  excludes  any  right  to  that  subject  which 
he  has  now  inclosed  by  encroachment  on  the  sands. 

The  pleas  in  law  of  the  otlier  wde  were — First,  the 
sea-bea^  not  being  inter  regalia,  the  complainers,  the 
officers  of  state,  have  no  title,  either  as  representing  the 
Crown  or  for  behoof  of  the  public,  to  pursue  this  pro- 
cess of  Interdict.  Secondly,  where  property  is  bounded 
by  "the  sea,"  the  boundary  is  a  fluctuating  one,  and 
the  proprietor  is  entitled  to  advance  as  the  sea  recedes. 
Thirdly,  property  bounded  "  by  the  sea^shore"  is  inidl 
respects  in  the  same  situation  with  property  bounded 
by  "the  sea"  itself;  and  where  there  is  no  Umitati(»i 
or  restriction  on  the  fiu»  of  the  titles,  either  in  &vonro£ 
the  superior  or  others,  the  vassal  has  a  right  to  reclaim 
all  the  shore  or  sands  not  usually  covered  by  the  sea  at 
high  water  in  ordinary  tides.  The  thirty  feet  of  ground 
reclaimed  by  the  respondent  is  never  covered  hy  the 
sea,  excepting  on  very  extraordinary  spring-tides,  and 
therefore  he  has  a  good  right  and  title  to  carry  out  his 
wall  and  reclaim  the  said  piece  of  ground  accordingly. 
Fourthly,  no  use  or  possession  of  the  sea-beach  for  any 
length  of  time  whatsoever,  which  the  public  or  indivi- 
duals may  at  any  time  take  of  it,  wbUe  it  is  open  and 
unoccupied,  can  establish  any  right,  either  in  the  pub- 
lic or  such  individuals,  to  the  beach,  or  title  to  limit 
an  d  restrain  tiie  respondent  in  the  full  exerdse  of  all  his 
rights  therein.  ,   ,  . 

The  case  having  been  remitted  to  the  lasne-clerks,  in 
order  to  trial  by  ]ury  of  the  fiwts  asserted  by  the  par- 
ties, and  the  pMt»e«  aot  being  able  to  agree  upon  the 
issue,  the  cause  was  transmitted  to  the  Lord  Ordinary, 
to  determine  what,  according  to  the  law  of  Scotland,  is 
the  limit  of  the  sea-shore ;  and,  for  the  purposes  of  the 
question  in  dispute  in  the  cause,  the  following  "joint 
minute"  was  agreed  upon  between  the  parties:— "The 
parties  agree  to  hold,  that  the  question  to  be  disposed  of 
at  present,  as  matter  of  law,  is,  whether,  assummg,  ia 
point  of  fact,  that  the  wall  of  the  respondent,  Mr.  Smith, 
extends  beyond  the  high- water  mark  in  ordinary  spring- 
tides, he  is,  with  reference  to  the  terms  of  his  titles  and 
the  rights  of  the  Crown,  entitled  to  have  the  wall 
maintwned  in  that  position ;  and  it  is  agreed  that  the 
record  shall  be  closed,  if  necessary,  to  give  effect  to  the 
judgment  to  be  pronounced."  The  words  «  with  re- 
ference to  the  terras  of  his  titles,"  in  tlie  joint  minute, 
let  ^he  following  fiuts  into  the  consideration  of  the 
qnesfun:— ItApiNwred  that  the  barony  of  Duddingston 
(of  whiok  the  »u  in  question  was  a  part)  was  held  by 
the  ll^ais-or  Ab«rcom  und0r  Crown  titles,  in  which 
it  was  described  as  bounded  by  the  "sea,"  or  "sea- 
shoXe,"  on  the  north,  without  any  reservation  of  the 
sea-shore,  or  of  any  right  therein.  By  the  feu-charter  of 
the  Marquis  to  Sir  John  Stewart,  Bart.,  (under  whom 
the  appellant  claimed  the  feu  in  question),  dated  the 
28th  October,  1806,  reciting  the  power  of  the  Marquis 
to  grant  feus  of  the  manor,  "  no  feu  so  to  be  granted 
exceeding  one-eighth  part  of  an  acre;"  and  that  Sir 
John  Stewart  had  offered,  for  one-eighth  part  of  an 
acre  of  that  piece  of  ground,  as  the  same  was  staked  off 
and  measured,  marked  upon  the  plan  thereof  **  A,**  &c; 
he  did  give,  grant,  and  in  feu-farm,  fee,  and  heritage, 
let  out  and  dispose  to,and  in  favour  of,  the  sud  Sir  J ohn 
Stewart,  his  heirs  and  aligns  whatsoever,  heritably  and 
irredeemably,  all  and  whole  the  foresaid  piece  of  ground, 
being  Lot  A,  of  the  fens  of  Rabbit  HaU,  as  measured 
off,  &c.,  bounded  as  follows,  viz.  "  *r  the  sea  shore  on 
the  north,'*  &c.  Upon  the  case  coming  on  before  the 
Lord  Ordinary,  (12th  December,  1845),  his  Lordship 
sent  it  to  the  second  diririon  of  the  Court  to  be  ad- 
Tised ;  ULd|  upon  advinng  the  canae,  their  Lordships 
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of  tiie  Koond  divirion  pronoitnoed  the  interioentor 
vrtiich  was  the  sabject  <«  this  appeal.  There  was  a 
second  appeal  in  the  same  matter,  but  it  depended  apon 
the  first.  The  chief  question,  and  one  which  was  ar- 
giud  at  great  lengUi  upon  this  appeal,  but  which  wm 
notdedmd,  was,  whether  the  right  of  the  Crown  to  the 
DM  shore,  by  tlw  common  law,  extended  to  tlie  high- 
water  mark  in  ordinary  spring^tides,  or  only  to  hi^h- 
WBter  mark  in  ordinary  tides ;  the  appellant  contending 
for  the  latter,  the  respondents  for  the  former. 

fSr  FUgn^  Kelfy  and  AncUrton,  in  support  of  the  ap- 
peal.— The  anthorlUee  are  not  decisive  as  to  whether 
the  right  of  the  Crown  to  tiie  sea-shore  extends  to 
high-water  mark  at  the  lowest  neap-tide,  or  to  the  me- 
dium between  the  lowest  and  highest  high-water  mark 
at  neap-tides;  but,  if  there  be  any  difficiuty  in  defimng 
the  line,  it  is  for  the  other  side  to  shew  that  the  ap- 
pellant nas  built  his  wall  beyond  that  line.  Bnt  the 
authorities  are  clear,  as  diewing  that  the  Crown  has 
no  title  up  to  high-water  mark  at  spring-tides. — On 
this  branch  of  the  aivument  they  cited  Lord  Stair, 
b.  2,  tit.  1,  s.  fi;  Enkine,  b.  2,  tit.  6,  s.  17;  Bell's 
Principles,  ss.  641.  642;  Bell's  Diotionary,  p.  868, 
"Voce  Sea-greens Innu  v.  DowiUt.  (Hume^s  Rap. 
U2);  Tk»  SfagitlnM  o/Oubw  t.  GM»,  (Id.  6M); 
jBliiMly.Callerai,(6%.8cAli.m)i  Zowt.O^ 
(3  B.  &  Adol.  863);  Wv  r.  LomUili,  (3  Dun.  SOS) ; 
Bac.  Abr.,  tit.  "Prerog.  Sea,"  p.  398;  Grotins,  (Ua- 
bert's  Translation),  p.  61.  Bnt  the  chief  authority  re- 
lied upon,  as  establishing  their  proporition,  was  tlut  of 
Lord  Hale,  oited  from  Hargreare's  Tracts,  "  De  Jore 
Maris."  Theiirstpassagecitedisinthe8ewords,(p.l2): 
•— *<  The  shore  is  that  ground  that  is  between  the  ordinary 
high-water  and  low-water  mark.  This  doth,  primft 
facie,  and  of  common  right,  belong  to  the  Kiug,  both  in 
the  shore  of  the  sea  and  the  shore  of  the  arms  of  the 
sea.  And  herein  there  will  be  these  things  examina- 
ble : — 1  St.  What  shall  be  said  the  shore,  or  littas  maris. 
2nd.  What  shall  be  said  an  arm  or  creek  of  the  sea. 
3rd.  What  eridence  there  is  of  the  King's  propriety 
therein,  lat.  For  the  first  of  these,  it  is  certain  that 
that  whidi  the  seaoveiflows,  eithw  at  high  Bpring>tldes 
wat  extraordinary  tides,  comes  not,  as  to  this  purpose, 
imder  the  denominaUon  of  *  Uttns  maris ;'  and,  conse- 
qventiy,  the  King's  title  is  not  of  that  lam  extent,  but 
(mly  to  land  that  is  usnsUy  overflowca  at  ordinary 

tides.  That,  therefore,  I  call  the  shore  that  is 

between  eommon  high-water  and  low-water  mark,  and 
no  more.  3rd.  For  the  third,  it  is  admitted,  that  de 
jure  communi  between  the  high-water  and  low-water 
mark  doth,  prim&  facie,  belong  to  the  King.  (6  Rep. 
107;  Conatahle's  oeue^Dy.SZe),  Although  it  is  true  that 
such  shore  may,  and  commonly  is,  parcel  of  the  manor 
adjacent,  and  so  may  belong  to  a  subject,  as  shall  be 
shewn,  yet,  piimA  facie,  it  is  the  King's."  The  other 
passage  from  Lord  Hale  was  at  pages  25  and  26,  as  fol- 
lows :— "  There  seem  to  be  three  sorts  of  shores,  or  lit- 
tora  marina,  according  to  the  various  tides,  via. : — 1st, 
The  hi^h  sprinff-tidet,  which  are  the  fluxes  of  the  asa  at 
those  tidee  tliat  happen  at  the  two  equinoctials :  and 
eertunly  this  doth  not,  de  jure  oommuni,  belong  to  the 
Crown;  for  such  n>rlng -tides  many  times  overflow 
ancient  meadows  ana  salt  mM^es,  which  yet  nncfues- 
tionably  belong  to  the  subject;  and  this  is  admitted 
on  all  hands.  2nd.  The  spring-tides,  which  happen 
twice  every  month,  at  full  and  change  of  ttie  moon : 
and  the  shore  in  question  is,  by  some  opinion,  not 
denominated  by  these  tides  neitlier,  but  the  lands  over- 
flowed by  these  fluxes  ordinarily  belong  to  the  sabject 
prim&  facie,  unless  the  King  hath  a  prescription  to  the 
contrar)- ;  and  the  reason  seems  to  be,  because  for  the 
most  part  the  lands  covered  with  tliese  fluxes  are 
dry  maniorable,  for  at  other  tides  the  sea  doth  not 
eorer  tiiem;  and  therefore,  touching  these  shorts, 
some  hold  that  common  right  spei^s  for  the  subjeoti 


unless  there  be  an  uas^e  to  entitle  the  Crown;  for  t 
is  not  properly  llttus  maris ;  and  Uierefora  it  V 
held,  that  where  the  King  makes  his  title  to  land 
littas  maris,  or  pareeUa  litttms  marini,  it  k  netm 
dent  for  him  to  make  it  ^ipear  to  tie  orerflsaii 
i|>riiig-tideaof  this  kind.  (F.,8CBr.l,uiCaiDttta 
(aril, In  the  ease  of  Faakmdamie,  for  Uadi  in  Norft 
And  so  I  han  heard  it  was  held  (P.,  15  Car.,  B.  R., 
Edward  Heron*i  case,  and  Tr.,  17  Car.  2)  m  the  en 
The  Lae^  Wande^rd^  for  a  town  calUd  "Ibe  C« 
in  the  Isle  of  Wifjht,  in  Scaceario.  3id.  Ordinu^fl 
or  neap-Udes,  which  happen  between  the  fall  tnitd 
of  the  moon:  and  thia  is  that  which  is  propolj'fl 


maris,'  sometimes  called  '  nunttnia/  smaetiBw 

rettum.' "  J 
It  was  further  contended  for  the  a{nidliiit,fl 
grant  by  the  Crown  of  a  barony  bounded  bj  di«i 
sea-shore,  without  any  reserration  of  the  une,  I 
law  of  Scotland  carried  the  sea-shore ;  dUn; 
V.  Ov^pM^  (]5S.&D.  490).   [Lord  ds^li 
that  case  the  parties  relied,  not  upon  the  pi 
upon  the  poaaesuon,  which  was  saffiaent  to  — 
right  of  the  lord  of  the  manor  to  take  the  a 
BtOiM  and  G.  F.&mkm,  {TUUrdl 
absent),  for  tlu  xcspandents.— The  appellaitf 
dnded  br  the  terms     Us  fiia-chart«  fiva  i 
that  he  naa  a  right  to  inclose  any  part  «f  «h 
called  the  sea-shore.  It  says,  "bounded  on  U»a 
the  sea-shore."   How,  then,  can  he  inclose  m 
that  which  he  must  admit  to  have  been  pnpcdy« 
as  sea-shore?  Beddes,  the  Marquis  of  Abetonal 
a  limited  power  to  grant  feas  m.  ons-elgbtb 
The  right  of  the  Crown  to  the  sea-ahore  is 
Scotland  as  in  England,  and  the  Grown  c 
the  sea-shore  except  subject  to  the  joa 
(  Th«  Attomiy-CfmmU  v,  Jofuuon,  2  Wiis.  8T 
will  pass  by  an  unqualified  grant  of  a  buoof 
by  the  sea-shore  are,  the  shells,  sand,  ses^w 
greens,  &c.,  but  not  the  Jus  puMicum  in  tht 
necessario  asu.— For  the  propodtioUj  tiutthe  j' 
extended  to  the  higfa-watw  mark  m  wdiauy 
tides,  they  died  1%»  AUormmf-Oeiural  v.  An' 
Price,393),  and  affirmed  In  this  House;  Bttif^i 
(3  Dun.  20fi);  Stnart  r.  The  Magistratui^ 
(B  Bro.  P.  C.  119) ;  Todd  v.  Z>imi(g>,  (2  Rok.  I , 
333);  Ker  r.  JHcktm.  (3  Ihm.  154;  3  Dj. 
2  Roll.  Abr.  170);  Gallics  ReadUig  of  Shoraj 
and  commented  on  the  authorities  cited  b 
side,  particularly  the  two  extracts  from  1 
«De  Jure  Maris;"  contending  that  thia  work 
to  be  tatcen  as  the  unqnebtioaed  prodncUon  > 
Hale,  that  it  was  evidently  in  a  very  nnfinUhed 
and  that  the  two  passages  were  contradictorr  the ' 
the  other ;  that  the  proposition  at  page  n 
consistent  with  the  argument  for  the  reapono^ 
that  that  at  page  26  contradicted  the  foinier ;  t» 
it  would  appear  that  the  latter  was  not  the  m\t 
opinion  of  the  writer,  but  stated  as  the  opinion  of  < 
other  person , 

Sir  F.  Ktlfy,  in  rtply.— Your  Lordships  are 
presume,  tha^  as  between  the  npellant  and  the  Crt 
the  extent  of  the  actual  right  of  property  in  tlw  t^" 


described  as  bounded  by  a  wall— it  is  only  dtscnt* 
bounded  by  the  sea-shore,  leaving  the  very  qu«u« 
be  decided,  what  is  the  sea-shore?  It  cannot  bee 
tended  that  this  feu-charter  operated  as  arenMBt 
ance  to  the  Crown  of  the  intermediate  property  btt» 
the  old  wall  and  the  sea-shore.  I  submit  that  ' 
Crown  must  stand  upon  its  common-law  right  w  i 
MO-sAervy  and  the  Cntwn  cannot  entide  itself  to, 
interdiet  upon  any  delbct  of  title  in  thesppeliMf--" 
bound  by  ik  pleas  Inlaw.  If  the  Cnwn  had  mteui 
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jut  its  liriit  to  the  interdict  upon  Mijthiiiff  ebt, 
n  abnld  um  beui  ft  iil«ft  to  tut  e0eet,  ud  iasiM 
biTt  ben  j(Mn«d  oa  it.  fHe  dted  Un  r.  ^i*- 

w,  (12  S.  &  D.  494).] 

%  13l— Lord  Bkooohim^Hj  Lords,  thew  caiM, 
of  whkli  torn  apon  the  same  pcunt,  were  very  fully 
pid  befbn  u  apon  last  Uondft^  and  Tuesday,  and  a 
I  importiat  <jiieition  was  laiaed  in  them.  I  will 
{nffliod  jonr  Lordslups  wbat  the  eaw  was.  Mr. 
(btposNBiiigcertftiii  lands  in  the  immediate  neigh- 
Anil  of  tlu  aaa-ahore  at  Pwtobdlo,  a  village  at 
iihKt  distance  from  Edinba^b,  under  a  grant 
itiie  Muqnia  of  Abercom,  boQt  a  certain  wal^  eiH 
piog  apon  the  eea-alMwe,  as  it  was  contended  by  the 
nts-encroaehin^,  as  it  is  contended,  upon  that 
the  praptfty  either  of  the  Crown  or  of  the 
r  of  the  Crown  with  an  easement  to  the  public, 
!  Crown  sod  the  pnblie  jointly — it  signifies  rery 
''khf  with  a  Tiew  to  the  beanng  of  the  matter 
t  Dfeseat  question.  The  officers  of  state,  who 
^  the  Crown  here,  proceeded  ^^ainet  Mr.  Smith 
ipupnetore  or  cneroachment ;  and  Mr.  &nith 
'ilusdcleitce,in  the  first  place,  that  he  was  not 
r,  because  he  had  a  right  to  build  the  wall, 
— >  of  his  title  to  the  ground  immediatdy 
lea.  £i  tha  second  place,  he  statea,  that 
tiut  he  was  a  wrcngdoor,  stifl  the  Crown 
'  to  interfere^  nnlesi  ihe  Crown  could  bImw 
th^  to  the  property  or  in  soaw  other  m- 
.  there  can  be  no  doubt,  that  either  if  Mr. 
la  right  to  build  that  wall,  or  be  it  that  he 
BgdMraod  had  no  rigftt  to  build  Ae  wall,  if 
ra  fierartheless  had  no  liaht  in  ur  capacity  to 
M  sitbar  case  be  ie  rl^^t,  end  the  judgment 
inpported.  The  arguneni  that  iras  chiefly 
1  before  as  toxned  upon  a  point  whidi  is  one 
K  uneucombered  wHh  ^ibt  and  tfifficnlty, 
thoiefore,  in  the  Wow  I  take  of  the  quoa- 
NMS  very  aatiefactory  to  me,  and  I  thiak  it 
itboaame  to  yonr  Lordabtps,  not  to  be  called 
rntiTfll;  to  decide;  because  In  the  first  place, 
gnnnd  noon  which  the  jndgnsoBt  below 
d-ind  it  is  always  a  satiaSsetcry  tbi  v*  in  • 
[  iffcal  of  the  last  reaert,  to  be  able  to  dMpose 
hpHtiott  brought  by  anpeal  hefoiB  it,  on  the 
IwUdi  were  ]^«Bented  to  the  mind  of  the 
W,  Bat.  in  the  next  place,,  it  is  satisbc- 
I  be  called  nx>0B  here  to  diqwee  of  that  qnee- 
■e  it  is  one  upon  which  there  ia^  Mthaps,  no 
l^i  distinct  deciuoB,  and  ahont  whidi  there  is 
eoofiict  of  authority,  to  which  I  shall  pre- 

rtta- 


it  is  chiefly  in  the  lewned  and  autho: 
^  «Dfl  Jure  Mans,"  of  that  mestlsamed  jodge, 
.  tat  second  purt  of  whichyperbapo^  is  more  nre- 
Kfand  to  than  the  first  or  the  third.  Imean 
M<'DePortibBsMaai&"  ThatisaposthnnuHM 
.tatitisofhighanthority.  Ita  anthority  caB- 
iupeaebed,  and  ita  anthorUy  mtmt  not  b*  nn- 
W  m  any  way  to  be  doubted  by  us,  either  aaio 
■>!  Urd^ale's,  which  the  Profession  and  Per- 
■t,  (lo  which  it  has  been  fmuently  cited  in  d»- 
^n  «iU  H  before  courto  U  law),  however  doubted, 
««^t  because  it  wn  dispnted  at  the  Bar),  have 
It ;  DM,  secondly,  can  we  dissnte  the  hirii 
"ntr  of  that  work  of  Lord         W  its  own  ui- 
K  wnts,  ud  from  the  venerable  anthimty  of  the 
Itunot  denied  that  theCrownhascertaln  rights 
|HipBet  to  ths  sea-shore,  and  to  the  sea  between  ^h 
"\*«t«Bark.  But, onlookingoverthe judgment 
one  or  t  wo  exntesrions  of  t  he  learned  judges, 
»tt«iHtobesone  Utile  oidonr  for  believii«  that 
pttr  pout  had  been  mentleoed,  thaogh  not  mneh  re- 
r      noi  distinctly  pnt  forward  in  the  court  below. 
vOh  tcapect  to  hi^  spring-tidaa  that  is  to 


the  year,  at  the  spring  and  the  fall — it  is  not  contended 
that  the  Crown  has  a  right  to  clum  to  tboee  tides ; 
bat  the  dispute  between  the  parties  h,  whethw  the 
Crown  is  not  also  lu^lnded  from  claimiiw  up  to  the 
spring-tides,  whiw  would  reduce  the  c^m  of  the 
Crown  to  land  flowed  over  by  the  ordinary  tide&  That 
b  the  question,  and  upon  that  thero  is  a  conetderable 
discnpancy  between  two  passages,  one  in  the  12th  page 
and  the  other  in  the  26th  page  of  Mr.  Haigreave's  editim 
of  Lord  Hale's  works.  It  is  particnlariy  as  to  the  third 
bead  of  the  three,  into  which  the  snbjeet^atterof  th» 
26th  and  S6tb  pages  is  divided,  that  then  Is  some  little 
discre[>aney,  but  which,  peihsps,  is  not  impoeuble  to  be 
reconciled.  The  passage  in  vagi  12  givce  tlie  authority 
of  Lord  Hale  clearly  against  the  appellant ;  that  there  u 
no  doubt  about.  That  would  mean,  applying  to  it  a 
reasonable  rale  of  construction,  ordhtary  spring-tidea, 
though  thewud  '^ordinary"  isnotused.  But  f  donot 
thiolc  it  is  qoito  imjrasBibfe  to  reconcile  that  with  the 
26th  pege,  hecaose,  in  the  second  of  the  three  heads. 
Lord  Hale  savs,  it  is  the  winion  of  persons  ;**  and  it 
is  poenble  toat  that  taaj  nave  been  the  prevailing 
notion  in  his  nund  darmg  the  third  as  well  as  the 
second  head.  However,  the  third,  I  do  not  deny,  appa- 
rently nakes  for  the  appellant,  and  is  in  some  apparent 
conflict  with  the  poassge  in  jmm  12.  It  is,  therefinre, 
very  satisfactory  to  no  that  I  do  net  see  an  absolute 
necessity  for  as  to  diqioaa  of  tiiat  qneetion.  I  add 
befine  to  year  Lordships  that  it  Is  cqnally  satMbetoty 
on  the  other  ground  which  I  first  staled,  namely,  that 
the  Court  below  do  not  appear  to  have  di^weed  of  that 
queatiMi.  I  find,  however,  which  I  had  not  observed 
so  much  at  fitst,  that  when  we  mell  mwre  minutely  the 
elaborate  indgnent  of  the  Lord  Justice  Clerk,  he  doee 
refer  a  litue  to  that  point,  and  Lord  Cockbum  a  little 
aiaOf  bat  not  so  much :  he  says,  **  I  hold,  certainly,  the 
rif^t  of  property  to  be  solely  in  the  Crown."  I  do  not 
thmk  he  goes  so  far  as  to  say,  that  he  means  to  decide 
the  point  respecting  spring  or  ordinary  tides,  beoauee 
he  may  naean,  where  be  nieaka  of  "  pn^erty  in  the 
Crown,"  that  the  Crown  u  entiUed  in  rmecl  of  a 
p*(^»rietaiy  ri|^t.  I  ttiink  that  Is  the  meaning  which 
hia  words  may  probably  boar.  It  is  very  certain  thaA 
he  doss  not  rest  his  j«<%meBt  apon  that  ground,  for  he 
aaye^  **  But  even  if  the  pnp»Hy  in  the  mort  passes  to 
the  proivietcor  of  the  lands,  and  without  special  grant, 
still  the  right  in  the  Crown  is  a  right  over  and  in  the 
property  of  some  sort  cw  kind,  which  makes  the  Crown 
a  sort  <Mf  joint  proprietor  to  the  extent  that  the  rights 
neither  are  to  be  d^intted  nor  to  clash."   I  do  not 

n'\9  comprehend  that.  He  then  says,  "I  have  no 
bt,  however,  in  further  heldiag,  that  ene  of  the 
publio  uses,  to  protect  which  the  Crown  has  either  a 
right  of  i»operty  in,  or  of  guardianship  over,  the  shore, 
is  tlM  common  nee  of  the  shore  by  the  subjects." 
There  I  go  entir^y  akug  witii  him.  Lord  Honerief, 
as  usual,  distit^uihea  lumsdf  by  the  great  clearnesi 
with  wbich  he  gives  his  opinion ;  and  lien  be  takes 
exactly  the  same  giomd  whieh  I  do  upon  the  subject. 
Now,  I  have  to  state,  with  respeot  to  Hr.  Smith,  that  I 
have  no  doubt  whatover  that  Mr.  Smith  hero  is  a  wrong- 
doer ;  he  has  shewn  no  use  whatever  of  this  land— he 
has  shewn  no  several  «tclneive  possession  of  this  land- 
lie  cannot  stand  belbra  your  Lordships  as  a  psrtv  who, 
by  possessitm,  hae  ever  uiewn  that  he  has  any  right  to 
encroach.  He  produces  in  proof  of  his  title  a  clause  to 
to  be  fband  in  the  charter,  but  which  rather  Beems  to 
exriude  him,  for  it  says,  "the  ground  is  bounded 
upon  the  north  by  the  sea-shore.**  The  only  question, 
therefore,  is,  what  is  the  sea-shore?  He  has  given  us 
no  groand  whatever  tor  sappodng,  that,  by  possession 
or  use,  his  ground  extonds  mto  that  pert  of  the  sea- 
shore upon  which  It  is  undeniable  he  has  built.  He 
has  gone  down  so  far  as  to  IntemMpt  the  passage  to  and 
fi»  of  the  Qmod's  sDbjeots  walking  along  then,  of 
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the  persons  who  bathe  there  in  all  probability,  and  of 
the  troops  who  are  reviewed  there ;  for,  aa  Lord  Mon- 
crief  observes,  it  is  well  known  to  the  inhabitants  of 
the  neighbourhood  as  a  place  were  troops  are  reviewed ; 
and  I  myself  have  been  on  these  sands  on  military 
revien's.  These  are  very  celebrated  sands  in  that 
neighbourhood,  which  have  never  before  been  used,  or 
attempted  to  be  used,  in  severalty,  by  any  of  the  neigh- 
bonring  proprietors.  Mr.  Smith,  therefore,  is  a  wrong- 
doer ;  and  the  remaining  question  is,  has  the  Crown 
any  right  to  interfere  1  I  hold,  that,  as  agtunst  a  wrong- 
doer, the  Crown  has  undoubtedly  such  a  right.  Very 
little  title  will  be  sufficient  as  against  a  wrongdoer ;  the 
presumption  is  against  him,  and  in  favour  of  the  party 
challenging  bis  act.  If  Mr.  Smith  has  a  right  to  build 
this  wall  upon  the  sea-shore  where  he  has  built  it, 
every  other  owner  of  that  line  of  houses  has  exactly  the 
same  right.  It  is  enough  for  the  purpose  of  this  suit  to 
say,  that  for  one  person  so  to  jut  out  a  wall,  or  any 
other  tenement,  aa  to  oblige  the  King's  subjects  to  go 
round,  or  to  go  into  the  water,  and  not  to  go,  as  they 
more  conveniently  and  commodiously  might,  nearer  the 
land,  and  less  further  Into  itw  sea,  is  of  itself  a  trespass 
upon  the  pubUe  rigfat^  end  noon  the  enjoyment  of  the 
public.  Where  the  Crown  has  the  property  and  an 
easement,  or  where  the  Crown,  having  no  property, 
has  an  easement  alone,  it  is  quite  undeniable,  that  this 
act  of  Mr.  Smith  makes  him  a  wrongdoer.  It  is  to 
the  detriment  and  to  the  damnification  of  the  Queen's 
subjects,  even  if  no  other  person  follows  his  example. 
Other  persons,  however,  past  aU  doubt,  would  have  the 
same  right  which  Mr.  Smith  would  liave,  and  thereby 
the  whole  of  that  ground  would  be  destroyed,  as  regar(u 
the  easement  enjoyed  by  the  public,  as  much  as  if  it 
had  been  inclosed  from  the  beginning,  and  the  public 
would  be  so  far  danmified.  'uien,  u  tliat  be  so,  whe- 
ther the  Crown  has  any  property  in  it,  or  not,  does  not 
become  a  necessary  question  for  ns  to  dispose  of.  We 
leave,  therefore,  that  mote  thorny  path  enUrety  on  one 
ude,  and  we  arrive  by  a  much  smoother  and  more  level 
path  at  a  conclusion  in  support  of  the  judgment  be- 
low. The  ground,  indeed,  upon  which  mainly  the 
judgment  by  the  learned  judges  is  rested  is,  that  the 
Crown,  as  gnanlian  of  the  public  interests,  has  the 
right  to  interfere  on  behalf  of  thoee  interests,  just  as 
the  Attorney-General  might  do  in  this  country  by  in- 
formaUon  agiunst  a  nuisance,  and  as  the  officers  of  state 
do  in  Scotland  who  exercise  that  control.  My  Lords, 
it  is  satisfactory  to  me  to  think  that  it  is  unnecessary 
that  anything  more  should  be  said  upon  the  point  dis- 
puted before  us.  Vfoa  these  grounds,  I  have  to  re- 
commend that  the  judgment  of  tiie  Court  below  l>e 
afBnnod. 

Lord  Camtvelu — My  Lords,  I  am  likewise  of  opinion 
that  the  interlocutors  appei^ed  from  ou^ht  to  reaf- 
firmed. I  agree  that  we  are  bound  to  decide  tlie  ques- 
tion of  law  on  which  issue  was  joined — "Whether, 
assuming,  in  point  of  fact,  that  the  new  wall  of  Mr, 
Smith  extends  oeyond  the  high-water  mark  in  ordinary 
spring-tides,  he  is,  with  reference  to  the  terms  of  hia 
titles  and  the  rights  of  the  Crown,  entitled  to  have  the 
wall  mainbuned  in  that  position.'*  But  we  are  not 
bound  to  decide  the  general  abstract  question,  whetiier, 
by  the  law  of  Scotland,  the  sea-shore  belongs  to  the 
Crown  as  high  as  ordinaiy  spring-tides^  or  only  as  high 
as  ordinaiy  neap-tides.  We  are  required  to  take  into 
cousideiation  "Mr,  Smith's  Utles"  and  "  the  rights  of 
the  Crown."  Looking  to  those,  as  they  are  alleged  and 
admitted  on  the  recoro,  I  am  clearly  of  opinion,  with- 
out any  adjudication  of  the  general  question,  that  the 
new  wall  was  wnmgfully  erected,  and  that  there  ought 
to  be  judgment  quod  prostemetnr.  Mr.  Smith,  in 
erecting  it,  was  evidently  a  wrongdoer.  He  does  not 
pretend  to  say  that  he  had  possession  of  any  ground  to 
the  north  of  the  old  wall;  on  the  contrary,  ne  allows 


that  all  the  space  to  the  north  of  the  old  wall  vu  opi 
to  the  sea,  and  that,  without  any  viable  bonnduj'J 
joined  the  Fortobello  sands,  on  wtuch  the  publk] 
facto  have  immemorially  walked,  not  only  for 
tion,  but  in  travelling  between  Leith  and  Mosselbonl 
and  other  adjacent  villages.  Then,  ezamining  the  fl 
charter  from  the  Marquis  of  Abereom  to  Sir  Ja 
Stewart,  under  which  Hr.  Smith  d^lms,  it  is  da 
a  grant  of  a  defiiute  piece  of  ground,  "meastmi 
and  laid  out,  not  exceeding  one-eighth  part  of  an  aq 
with  specific  boundaries ;  and  the  feuar  had  u  a 
right  to  exceed  the  ^ecified  bonndaiy  on  the  nam 
on  the  south,  the  eaat,  or  the  west.  Such  are  tliea 
of  iSs.  Smittu  Now,  let  us  see  the  injoiy  to  Ac  pd 
from  the  new  wall  which  he  has  erected.  Thii  wm 
"beyond  the  high-water  mark  in  ordinary  E{n 
tides."  Therefore,  as  often  as  the  ordinary  spiiiw-j 
rise  to  it,  the  inhabitants  of  Fortobello,  Lcitb,  Um 
burgh,  and  the  adjacent  villages  are  cat  off,  noti 
from  the  means  of  recreation,  but  from  the  rie' 
which  they  have  immMSorially  enjoyed.  Mr.iL 
oounad  have  contended,  that  he  has  a  t^tol 
the  sands  for  the  mdth  of  130  feet,  to  toe  f  / 
mark  in  ordinary  neap-tides;  and,  on  the  imi] 
ciple,  he  might  certtunly  do  so  to  ths-hig1k*i 
in  the  lowest  neap-tides.  All  the  oUicr  fmn], 
the  shore  might  follow  bis  example,  and  for  luM 
tiona.of  time  the  public  wonld  he  excluded  Hi 
sands  of  Fortobello.  The  question  is,  wh  ' 
officers  of  state  representing  the  Cnwo  bare  sj 
cient  interest  to  apply  for  an  interdict.  Mr.  i 
objects  that  the  public  nave  made  use  of  these  i 
by  sufferance,  without  any  lu;al  right,  and  i  . 
Crown  can  have  no  right  to  the  soil  or  inlerokl 
the  new  wall  is  erected,  because  it  is  aborel 
mark  of  ordinary  n«^-tides.  ItUnot^uttdA 
officere  of  state  are  the  mapa  parties  iasat,aA 
the  rights  of  the  public  nave  bom  violated  brtbl 
tion  of  the  wall,  or  if  an  iniaiy  is  thereby  em 
property  of  the  Crown.  Wittiout  placing  anyni 
on  notoriety,  or  local  knowledge,  firam  vhidithel 
below  seemed  to  think  they  might  almost  tibf' 
notice  of  the  ririits  of  the  pabuc  on  For*'^ 
vt^ere  they  pTobably  often  invigorate  then 
discharge  of  their  laborions  duties— looking  i 
record,  it  ia  quite  clear  that  the  pubhc  are,  i 
long  been,  in  the  enjoyment  of  these  rights,  f 
oft^  been  held  in  England — and,  the  doctrioe  nm 
sound  principles,  it  most  be  equally  appUobletsi 
land — that  a  par^  in  possession,  even  with  i  doN 
title,  shall  be  protected  against  a  wroDgdoer  by 
juncti(ni.  Therefore,  irrespective  of  uie  rigM  afj 
Crown  to  the  property  of  the  sea-sliore,  and 
touchiiw  the  qaestiou  whether  the  ses-shore « 
to  the  flood-mark  of  ordinaiy  spring-tides,  or  m 
neap-Udes,  I  am  of  opinion,  that,  by  reason  of  the* 
ments  oijoyed  by  the  public  over  the  locus  in  qao,H 
which  they,  are  now  excluded,  tiie  officers  of  atate  H 
right  to  apply  for  this  interdict,  and  that  it  nsj 
perly  granted  in  their  iavoar.  Without  proooow 
or  even  hinting  at,  any  opinion  as  to  whether  the  i 
shore  extends  to  the  flood-mark  of  ordinary  spa 
tides,  I  should  have  thought,  that,  as 
wrongdoer,  a  sufficient  case  for  an  interdict  nafl" 
made  out  ratione  soli.  Notwithstanding  staoe  J» 
dicta  to  the  contrary,  there  can  be  no  doubt, 
the  law  of  Scotland  as  by  the  law  of  England,  thei 
of  the  sea-shore  is  presamed  to  belong  to  tJie  Viff* 
hv  virtne  of  its  prer^^ve,  altiwogfa  it  ni«y  " 
aUenated,  subject  to  any  easemenb  which  the  [mu 
may  have  over  it  Here  the  sea-shore  was  wJa"! 
to  go  up  to  the  old  wall,  which  bounds  these  f«s  w 
the  sands.  There  is  no  boundary  or  diTiaion  i«t«j 
that  old  wall  and  the  sands  at  low-watermai4 ;  and  J 
same  rights  appear  to  have  been  exaaiea  " 
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ik   thti  sna.   Siudl  a  ynon^oer.  in  «ucli  a  pro- 
fing  be  jwrmitted  to  defend  himself  by  s  doubtful 
itiradkHi  of  a  charter  granted  by  the  Crown  to  the 
iqnU  of  Aberconij  or  by  ralfiing  the  doubtful  ques- 
t,  opoa  vbich  the  authority  of  Hale  is  contradictory, 
to  tlw  liae  of  ordinary  eprii^-tides  and  ordinary 
frtidesf  I  aiQ  of  opinion  that  tlte  Court  b«low  did 
lu^natiiigthe  interdict,  leaving:  tlie  question  un- 
noioed.  Coold  a  stranger  from  Orkney,  having 
light  to  a  foot  of  land  in  the  county  of  Midlothian, 
MosiDi  the  space  between  the  old  and  the  new 
^whenao  interdict  against  him  was  applied  for  by 
iofieeis  of  state,  hare  defended  himself  by  the  doubt- 
icsDstnietioD  of  the  Crown's  charter  to  the  Marquis 
UKimn,  ot  by  nising  the  vexed  question  respect- 
flood-tiaes  and  neap-iidest   Mr.  Smith  is  in  no 
ir^ution  for  this  pnipoae,  although  he  is  righ^ul 
of  a  fea  which  extends  to  the  old  wall,  and  no 
The  interdict  being  duly  gmnted,  the  conse- 
iseritably  follows,  that  the  wall,  which  was 
illy  erected,  ehall  be  prostrated.   Although  I 
'•trained  the  authorities  which  have  been  oted 
Bir,  I  studiously  abstain  from  giving  any  opinion 
tbe  evidence,  either  by  gnml  or  by  engagement, 
~tiin{aired  to  shew  ttmt  the  sea-shore,  which 
'  ie  belongs  to  the  Crown,  has  become  rested  in 
;  bat  I  may  venture .  to  say,  that,  whatever 
k  effect  of  ttie  grant  crT  a  barony  described  to 
iLe  sea-shore,  there  is  no  foundation  in  law 
ition,  that  the  uiuple  ^nt  of  a  piece  of  land 
the  sea-ahore  by  which  it  happens  to  be 
For  these'  nasons,  I  concur  with  my  noblb 
d  friend  in        o^Iniou,  that  these  inter- 
ibonfd  be  affirmed,  with  costs. 
FitsTtf  Kelly. — With  great  submission,  your 
ilpswiJl  recollect  that  this  is  a  ease  by  the  Crown, 
we  officers  of  state  on  behalf  of  the  Crown :  no 
wm  pTcn  below.    In  tlie  case  of  Tke  Commit- 
if  Woodt  and  Foretis  v.  Lord  Bute  a  demand 
vas  made,  but  costs  were  not  given. 
BioctiHAK. — Were  thoe  costs  giwn  in  the 
Woirl 

■So,  my  Lord. 

-I  apprehend  the  rule  is  indisputably  this, 
J^r  Lordships  have  been  familiar  with  for 
whenever  the  Crown  sues  for  a  public  pnr- 
m  behalf  of  a  public  right,  the  Crown  has 
Wtneas  wlnt  is  dime  in  the  Court  of  Chancery 
Where  the  Attorney-General  vues  in  respect 
)  which  is  a  mere  suit  by  this  Crotm  for  a 
•^t,  the  Crown  \tta  costs, 
IBbougbam.— Where  the  Crown  sues  by  a  re- 
«  WTse  it  lias  costs ;  but  suppose  there  is  no 
'(SttcMtsgivenl 

«'^ily  Loid,  the  Attorney' General  has  his 
day. 

^  Bbocgham.— Though  there  is  no  rehrtor? 

ft— Yes,  though  there  is  no  relator,  and  where 
J^J^nwj-General  is  a  defendant! 
W^MeHAM.—t  never  heard  of  the  Crown,  in  any 
fiwceptwliere  there  was  a  relator,  either  getting 
V^"^^  ^ool^       Cr«wn  haVe  paid 

^th  hU  cosU  here  if  the  Crown  had  been  unsuc- 
niMv  It  moat  be  mutual.  It  would  be  the  hardest 
ifflthe  world  upon  a  party  if  the  Crown  got  costs 
Bucceasful,  and  paid  no  costs  if  it  were  de- 
Suppose  there  is  a  decision  in  the  Rolls,  or 
[jOMgt  the  Vice-chancellors,  against  the  Crown, 
""Crown  ipMals  to  the  Lord  Chancellor,  and  the 
"»  »  defeated  in  the  appeal,  would  the  Cro^vn  be 
[yyt>y  the  Lord  Chancellor  to  pay  costs  in  a  decree 
!        the  decision  of  the  Court  below  ?   I  am  sure  1 
Tf^Mdofsncliacase. 

personally  against  the  Crown  are 
qncstiai. 


Lord  BBovoHikV. — I  am  talking  of  a  suit  where  the 
Crown  files  an  information  withoat  a  relator ;  where 
there  is  a  rdator,  the  relator  pays  the  costs;  and  that,  in 
point  of  fact,  is  the  use  of  a  relator.  I  never  understood 
it  otherwise  than  that  yon  had  a  relator,  to  enable  the 
Crown  to  pay  costs  and  to  get  costs.  But  suppose  there 
is  no  relator,  and  that  the  Court  of  Chancery  reverses 
the  decision  of  the  Vice-Chancellor  upon  a  charity  suit, 
would  the  Crown  have  to  pay  the  costs  of  the  party 
appealing  ^ 

BetheU. — Where  the  Crown  has  a  decision  in  the 
court  below,  and  that  is  reversed  in  the  court  above, 
there  can  be  no  costs  given. 

Lord  Brougham. — Suppose  the  decision  is  agfdnst  the 
Crown  below,  and  the  Crown  appeals  and  brings  the 

Krty,  which  it  has  chai^^  witn  a  breach  of  trust, 
fore  me,  a  Chancellor  in  the  Court  of  Chancery,  can 
I  give  costs  wdnat  the  Crown  when  I  affirm  the  Vice- 
Chancellor's  decision  T 
5ei/ie?/.— Certainly  not,  my  Lord. 
Lord  BRotjQHAu.— Could  anything  be  more  hard  than 
that  the  Crown  shouH  never  pay  cost^  hut  should 
always  get  them  ? 

Bethell, — Suppose  a  subject  has  a  conflict  with  the 
Crown,  and  the  Crown  hats  a  judgment  in  its  favour, 
and  that  the  subject  brings  the  Crown  first  to  the  Lord 
Chancellor  and  tnen  to  this  House,  upon  an  unfounded 
groundless  appeal,  is  the  public,  through  the  medium  of 
the  Crown,  to  pay  the  costs  of  that  groundless  appeall 
This  very  point  was  discussed  the  other  day^  wlien  I 
took  the  liberty  of  using  the  arguments  which  your 
Lordship  lips  just  urged,  before  his  Lordship  the  Master 
of  the  Rolls,  in  a  precisely  parallel  case— 7%s  Attorngf' 
General  v.  7%e  Corporation  of  London.  There  the 
Attoniey-Gederal,  oii  behalf  of  the  Crown,  was  con- 
tending that  the  corporation  of  London  was  not  entitled 
to  the  soil  of  the  River  Thames  between  high  and  low 
water  mark,  (it  is  this  very  case);  and  the  Master  of  the 
Rolls  undoubtedly  decided  there,  that  the  corporation 
would  be  liable  to  pay  the  costs  of  the  Crown. 
Lord  Brouqhau. — Was  there  a  relator  there? 
Bethell.— No^  my  Lord.  The  Attorney-General  was 
suing  in  his  own  name.  When  I  succeed,  as  I  antici- 
pate doing,  in  disposing  of  the  Attorney-General's  in- 
formation, I  aui  afraid  that  I  shall  look  in  vain  to  get 
the  costs  of  the  corporation  of  Londbn. 

Lord  Campbell. — You  have  put  a  cose  which  is  very 
near  this,  but  there  mar  be  one  still  nearer.  Suppose 
the  Attorney-General  nles  an  Information  in  respect  of 
the  violation  of  a  public  right  of  way,  and  then  applies 
for  an  injunction,  how  would  the  costs  be  dealt  with 
there? 

BeikeU.~\  understand  the  rule  in  the  Court  of  Chan- 
cery to  be,  that,  if  the  Cro^vn  sues  for  a  public  purpose, 
the  Crown  has  a  right  to  its  costs.  If  the  Crown  sues 
in  respect  of  its  private  property,  it  neither  pays  nor  re- 
ceives costs.  That  the  Crown  can  never  pay  costs  is 
perfectly  clear,  but  it  does  not  follow,  that  it  the  Crown 
chooses  to  sue,  on  behalf  of  the  public,  without  a  relator, 
it  may  not  receive  costs. 

Lord  Brodghau. — I  only  know,  tliat  in  this  House 
we  have  never  given  costs,  under  such  circumstance^ 
during  my  time,  and  it  is  now  eighteen  years  rince  I 
entered  it. 

Kelly.—K\\  that  the  Master  of  the  Rolls  has  done  In 
the  case  reffen-ed  to  has  been  to  express  an  opinion  in 
an  interlocutory  proceedina;,  whicn  has  never  been 
brought  to  judgment,  and  m  which,  of  course,  there 
has  been  no  opportunity  of  takii^  the  opinion  of  a 
court  of  review. 

Lord  Brocguam.— The  Attorney-General  is  here  in 
person ;  what  does  he  say  ? 

Attomty-Qeneralf  amicus  curise. — My  Lord,  I  know 
that,  in  the  case  of  The  City  of  London,  the  gentleman 
who  appeared  for  me,  Mr.  Tamer,  m>pHed  to  the  Master 
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of  the  RoHb  for  eorts.  Hib  Lordsliip  ataM  tb&t  the  ' 
eorporatloii  would  be  IkUe  to  Msto,  »rti  tltat  it  would 
be  for  the  Attorney-General  to  take  into  eonsideratitxi 
whether  he  would  enforce  the  pftynMiit  agunst  the  cor- 
poration ;  and  we  waived  them. 

Lord  BitoDaHUf.-<— Of  conne  nothing  is  decided;  I 
will  speak  to  the  Master  of  the  BoUs  about  it 

Attorm^-GeneriU. — ^Thera  it  a  case  expressly  npan 
this  point  decided  In  the  Hense  of  Loids^  I  have  seen 
it  over  and  over  again,  in  manuscript,  at  the  office  of 
the  Woods  ami  Forests.  It  is  the  officers  of  state  ftir 
Scotland  against  toun  one  whose  name  I  forget.  Mr. 
Gardiner  has  fiimiafaed  it  to  ma  over  and  otw  again, 
■nd  I  liftTe  eitod  it  in  the  Qneea'a  Bench. 

Kelfy. — I  will  mmly  mentimt  two  obbm  to  which  I 
i^er;  I  do  not  want  to  aigaa  thnn.  The  eases  an, 
The  Lord  Aivocute  i>f  8aotXnnd  t.  Lord  Dmtj/Uaa,  (1 
Bell's  App.Caa.  03).  There  U  was  held,  that  the  Lord 
Advocate,  Miing  on  behalf  of  the  Crown,  or  of  any 
officers  in  whc»n  the  revenoe  of  the  Crown  is  vested,  is 
not  liable  Cor  the  costs  of  the  aetiMt,  whedier  eompe- 
tently  or  incompetently  broni^t.  Tha  othar  avAori^ 
is  the  same  case  upon  appeal. 

jBet6«il.—J£  it  bie  the  private  property  of  the  Grewn, 
or  pertaining  to  tlu  Crown's  revenue,  ue  rule  is  clear. 

Lord  BaouoAuc.— The  revenoe  is  anether  case;  yon 
except  that  case  fcom  your  ai^iument.  Yon  soppose 
tba  Crown  not  to  ba  aoing  as  the  owner  of  tha  Mrflliaev 
bnt  as  the  gnanlian  of  a  poblie  right.  Tha  eaae  of  a 
charity  would  sot  ckactir  araly ;  bat  tho  caseof  7%e 
Oftr  <^  ZondM,  balbco  tha  Master  of  tha  BoUfl^  is  on  aU 
Amus  with  the  pveant^  WawUl  apeak  to  tha  Maaieraf 
the  Rolls  abont  Ity  and  wUl  lode  into  tha  ^coedoitB  in 
thifl  House  also. 

Lo(d  Cawbsll.— We  will  abide  by  the  rule,  what- 
ever it  may  be.  The  more  convenient  rule  would  be, 
that  tiie  Crown  should  both  pay  and  receive  costs. 

Lord  BbouohaKi.— Quite  so.  Sir  Sam«el  Boasilly 
bxonght  in  a  bill  to  that  ^ect<— /fridrlmKtforf  affirmed. 

Jim  31.— Lord  BaouoBAH  mentioned  this  case,  and 
a^d  ttiat  their  Lordships  bad  bad  tha  question  of  costs 
under  their  conaideTation,  and  that  they  were  of  opinion 
that  tbara  eoiM  be  no  coata  ^van. 


ROLLS  OOUBT* 

Hue  t.  Franck.— ifirreA  9. 
Liability  of  Jhuteta. 

N-t  heimff  entitled  to  a  Mortgage  of  J200Z.,  on  a  Sma 
of  8000/.  Stofi  bdonmmg  toC^y  a  Married  Wotaam, 
and  etandit^  m  the  Sames  «/  S.  and  H.,  as  Jimstdea 
Jbr  her,  aesigntd  the  Moriga^hdiHy  en  Hie  Marriage,  to 

,  I>.  and  at  Tnutsett  and  it  wot  doeiared  tJua  the 
JReeeipt  of]},  and  E^ortha  Swrtioory  ekould  ie  a  mfi- 
JkimtDmkurgetothePanietpafiitgthe  Mom^,  On 
the  Amliea^  <^  J>^  without  the  Knowlodge  or  C!m- 
tent  of  hit  Co-tnistee,  C.  and  her  HuAand  directed  F. 
imd  H.  to  tell  a  tuj^dent  Part  of  the  90002.  to  pay  off 
the  Mortgage^  tehtch  accordingfy  th^  did^  and  they 
jpaid  tha  MoM^  to  6.,  Mn>  5lMMlar,  for  the  Pwpoee 
of  having  it  proper^  ypplied  in  jpoyvtg  off  the  Mort- 
ffoge.  G,  fKnd  the  Miney  to  D.  alone^  and  tod  hit 
sole  Receipt  for  it.  D.  misapplied  the  Jffowgf,  and 
died  intolvent:—Heldt  in  «  Suit  by  themw  TVutteesof 
M.'t  SeUlemmt,  thatF.andM.  were  habUto  repay  the 
12Q0L  and  latertit;  and  ti^  were  alto  ordereet  to  p<gi 
the  Geett  of  the  Suit. 

By  the  settlement,  dated  the  Bth  February,  1837, 
and  made  on  the  marriage  of  John  Crawley  with  Fran- 
ces Draper,  between  the  said  John  Crawley  of  the  first 
part,  Frances  Draper  of  the  second  part,  and  James 
Franck  and  John  Hughes  oi  the  third  part.,  it  was 
declared  that  the  said  James  Franck  aa,d  John  Hughes, 
4hMr  emcnton,  admiuistiatoia,  and  aa^gni^  swnld 


stand  poaseesed  of,  and  inteiceted  in,  the  lomet 
s;.  par  Cant  CoMolidated  Bank  Annuities,  wb 
been  transferred  into  their  names,  upon  tnut  i 
Fnmeea  Draper  and  har  asngn^  for  iet  life, 
Hia  dividendi^  intareat,  and  aranil  produce  t 
her  separata  use;  and  after  her  decease,  apoo  < 
pay  the  dividends,  &e.  to  John  Crawley  for  U: 
after  the  deoeaae  of  the  anrvivor  of  the  teoanto  I 
upon  trust  for  audi  panon  or  posona,  and 
eatatto  and  intereata,  and  with,  toider.  and 
SQoh  pewera,  proviaaes,  dedaratiou,  nait 
agraea»an(5  aa  1h»  aaid  Fnowes  Dr^cr,  ml 
ing  her  then  intended  oovvrtora,  auoU,  I 
or  deeds,  inatnmant  or  inabuMd^  ia  < 
onted  and  attested  in  manner  tkerein 
ract  or  appoint ;  a«d  in  delanlt  of 
the  tmats  theietn  meaitiaMad.    By  an 
uortgago,  dated  tlu  12th  Jannaiy,  1841,  and 
twocQ  wo  aaid  Foanoea  Cimwiey  of  the  fint  ] 
Crairtay  of  tha  aeeond  part,  and  Mair  Ms; ' 
part,  FraoeesCnMrl^,  in  exardse  of  her  po 
MteiSt  appointod  that  tha  sud  sum  of  aoOBLI 
dated  Back  Annuities  sboald,  from  tad 
oeaaa  of  Uw  BUTvivOT  of  thfflu,  tliewd  Fnansf 
and  Jcdm  Crawky,  go,  remain,  and  be  hcU  t 
pliad,  upon  trast,  for  Kary  M17,  her 
niatrators,  and  aaalgns;  and  Frances  0 
Crawley  also  aaaiiped  tiheir  mpectin  fife 
tha  fund  unto  Mai^  Hay,  herexecntoi^i ' 
and  aaBigna,sa^eei  toannmso  fiorredcai, 
ment  to  Moiy  Hay  of  tlie  aoni  of  7761. 9*.  i 
taraat  at  fi/L  pev  oent.  By  mother  indenteii 
gago,  dated  the  11th  Decemben  IBtl,  aod  1 
tween  Mary  May  of  the  first  port,  Fraaoa  ( 
the  BBOond  part,  Jolua  Oswl^  of  the  third 
Thamas  Fmneia  Gharlea  Hainwaiiiw  it 

Sart,  recitlog  that  the  princ^>al  sura  et  77^  I 
ue  to  Mary  May,  tegethor  with  an  airev  tf  i 
16/.  8».  6<i,  Maiy  Har,  in  conaideratkm  r' 
of  799/.  13*.  3d.  paid  to  her  by  Thomas  Fm 
Hsinwaring,  at  the  request  of  Mr.  and  Mia  ^ 
asugned  over  the  principal  debt  of  776^  ^-t 
har,  and  also  the  sum  of  leL  S».  6d.  owi^l 
interest,  oA  also  her  aecdrxties  fbr  the  hh 
coMideratlonof  the  aaid  oom  of  7M/.  )8r.l 
Mary  M^.8ndaiiutl»rBWor'«W:6i.M:i 
Thomas  Fnneis  Ghariaa  llunwaring  to 
Ontwley,  making  together  tl^a  mm  of  H 
Crawler,  in  exerotse  of  her  power,  mwited  \ 
Bank  Annuities  to  Thomds  Fnnflb  Chariei 
ii^  and  she  and  her  huafcand  respeetfrrij  1 
TfaomelB  BVaAeia  Charles  Mainwariag  their  f 
in  the  fand,  snfanect  to  a  proviaa  lor  red 
payment  of  the  said  son  of  1200/.,  and  intend  1 
oeot  On  the  11th  Deoembcri  1841,  notaMiar- 
the  iudentare  of  the  lltb  December,  1841, 
by  Mrs.  Orkwley  to  James  Fnnck  and  J< 
tliB  trnstcsa  «f  the  30802.  Consolidated  £ 
tiei^  and  die  revested  th«m  to  pay  tiie 
Thomas  FnuMia  Chades  HabLwanag,  «ho  1 
ISOk  Deoamber,  ISU,  nve  oetlde  «f  hii  1 
Piaaok  and  fiin^       as  indantpn  of  i 
daited  the  Mth  DteAnber,  asti,  indaasid  «a 
g«ge-4eed  of  :tfa&llth  Deo^ber,  Mil,  and 
twaen  Thomas  Francia  Ctiarles  Maiowarii; " 
pait,  CedKa  Gharlotto  Halo  of  the  second  jm 
Venerabls  John  Cedl  Hale  (Archdeacon  d . 
Maa)  and  John  Wron^ton  Harrisoa  of  * 
lecitmg  that  a  marriitfe  had  been  «g"rf  uw 
tended  to  bo  shortly  solemnised  hetween  IJoiMiS 
cis  Charies  Hainwatinir  and  Cecilia  OttnotteP" 
sud  Thomas  Francis  Qiarles  Maiawsring  1 
Jolm  Cecil  Hale  and  John  Wrooghtcn 
said  principal  sum  of  1200f.  and  interest, 
that  the  said  John  CecU  Hale  and  Joha^ 
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hiiimi.  lad  the  nirviTor  of  them«  and  tin  «xeeHioxs 
riibBDiirtntius  of  such  mrviror,  aliottld  stand  «nd  be 
HMeddf  the  Mid  priacipttl  aom  of         ud  itAmttH, 
Iff  dw  muiHge^  upon  ndi  tnuta^  and  for  such  mda, 
kttifUd  pupoBM^  and  with,  under,  and  lubject  to 
Anowms      M  w«e  or  should  be  expi'OHed,  de- 
fiMfUid  esntained  eo&ceming  the  same  in  and  by  a 
Hun  indeatDie  of  Mttlemant  bMiiog  or  intended  to 
■r  era  iAte  therewith  {  and  it  was  declared  ud 
kid  Uut  the  receipt  or  receipts  in  wziAing  of  th«  said 
^Ccdl  Hale  and  John  Wroogbton  Uentean.  or  of 
kivTim  of  them,  or  the  execntMB^  admtntsteaKvs, 
Imgoa  of  sadi  snrriTer,  or  ether  the  trustees  or 
(fee  for  the  tine  being  of  or  aotinfi^  under  the  inden- 
-fof settlement  of  eren  date  therewith,  almld  from 
itBtioM  be  8  good  asdmfficieot  diaobarge,  or  good 
Bt  diBcbtrgea,  for  the  princinol  sam  of  120W. 
<«  for  so^  aanoii  thereof  aasbenM  be  thml^ 
ItohaTB  been  icoeiTed.-  Byitlia  hide&tms  of 
■>dt«f  ersn  dat«iefieaed  to  in  the  last  d«ed,  Ihe 
Lto  settled  foi^  Mm  benefit  of  Mr.  tuidaifa.  UOn- 
iai  their  children.   Immediatdy  after  the  mar- 
%mts  FraaabOMzks  Hainmiring  (afterwards 
I  Hsinitaiing)  bod  his  vnk  went  abroad,  where 
until  the  »onth  of  Oetober,  1849.  John 
1  Harrison  was  a  solicitor  practSsing  in  Lod- 
l*iB  as  8n<^  eonoeraed  for  Mr.  and  Mtb.  Craw- 
ridmirri  Uatnwarit^,  but  it  did  not  appear 
~~ir  acted  as  the  solicitor  of  his  eo-traatee,  John 
,  or  was  in  amy  way  anthoiised  by  him  to  act 
'    The  several  deeds  of  12tU  January,  1641, 
««*,  1841,  and  IdthDecember  1841,  were  left 
i*th«adB.  In  the  b«|:tnniQgottkeyear]843, 
1  twcsme  argent  with  Mr.  and  Mn.(^wley  and 
[bj^Ms,  Fianck  and  Hughes,  for  t^e  payment  of 
WK,  and  after  some  tomBpondence  betWMn  Har>> 
iai  Mr.  GroTca,  the  aoUeltor  of  Fmnok  and 
^  I  niffident  part  of  the  3000/.  Bank  Annuities 
>  the  dth  iky,  1843,8old  by  Franekaiid  Haghes, 
I  nqiiMt  of  Mr.  and  Mrs.  Craw4ey,  to  pay  off  the 
"^mcney  and  interest  then  due,  together  wl^i 
n't  bill  of  coets;  and  the  proceeds  of  the  sale 
■d  bjAem  to  their  solicitor,  Mr.  Groves,  who, 
iWth  May,  1843,  pud  it  over  to  Harrison,  who 
gne  him  the  following  receipb,  ibdorssd  on 
'^deed : — **  M<naQronaiint.w  a«]enowledge 
I  day  retired  the  wlthiu-mentioned  prind- 

ilZOO/.,  dtae  upon  the  within'  eeoority  John 

«  Harrisoiijfor  sqlf  andco-trastee.— lOtkMay, 
It  ifpcared-  that  Handson,  -before  he  teealnd 
m,  had  t^nmai  Gtonas  that  Admiral  Uain- 
iu< assigned  tha  38002.  to  John  Cadi  Hale  ud 
f  on  tba  trastaaf  Admiral  UaiQwsring^a  marriage 
Hunson  was,  hi  ftct,  never  reqaeetad'cr 
Jittlhsrby  his  oo-tvDstsaol-  eestnfeqfle  trust, 
J?'  wsr  tecnve  tiie  mortgage-money,  nor  dilJohn 
Jjutaenragn  anjr  teempt Tonits  and  it  appeared 
PJfWh  »eTtt  infcimed  any  of  theae  _part^ 
w  hsd  KceivBd  tfa*  mon^,  tad  that  ha  appro- 
»*  tohii  own  nae,  paying  tbe  intevcat  to  Admiial 
'ang tm the  Uth  June,  1844.   At  tbetime  be 
I J^,  o»»>«y>  Hanriaen  handed  over  to  Givtm  the 
i  >w«l  mdtBtnrsa  of  the  Iflth  Jabnary,  1841,  the 
VjTOr,  I841,and  the  firat  indenture  of  the  14th 
Ull,  and  also  ■  dapKcatea  or  eones  of  the  ae- 
of  the  Utfa  Dabetnberv  te4^uid  tbe  Idlh 
.  WM^Utu.  Joba  CeoU  Hale  died  in  the  month 
iJ»<W7.1844,  snd  Hantem  on-the  let  July,  1844, 
"1  the  month  of  Jvne,  1846,  the  plaintiib  in 
j^oyw  Francis  Hale  and  George  Hale,  were 
^^>|<Mecs  of  Admiral  and  Hrs.7Cainwarin^s 
^T'i'W^rait.  Ap^ieationa  wwe  subsequently 
^uFiUck  and  Hughes  for  the  payment  of  the 
IimJj  i?^^>  •&d,me(msecrnaMeoftheirTefiual 
^ttenwitfa,  tha  bill  in  this  oanae  waa  filed 


against  Friaek  and  Hughes,  and  Admiral  and  Un. 
Main  waring,  aliegiag,  that,  iaaamuch  as  the  defendants 
Franek  aoA  Hughes  pwd  the  12001.  to  Harrison  with- 
out any  reoupt  aanng  been  gSren  or  dgned  by  his  eo- 
trustee,  and  without  the  authority,  knowledge,  or  pA* 
vity  of  such  co-trastee,  the  said  diefendants  Franck  and 
Hughes  were  aaawerable  for  the  said  sum  of  1200/.  and 
interest,  from  the  llth  June,  1&44>  and  ought  to  account 
for  and  make  good  the  same  to  the  plaiutifis;  and 
praying  for  a  declaration  tliat  the  said  defendants  were 
liable  to  make  good  the  same  accordingly,  and  that  they 
might  be  ordered  to  pay  the  sasae  to  the  pluntlSs,  as 
trusteea  of  the  indenture  of  settlement  of  the  14th  De- 
cember, 184L;  and  that  thev  might  also  be  ordered  to 
pay  the  costs  o£  the  suit.  It  appeared  by  the  defend- 
ants? answer,  that  the  residue  of  the  3000/.  Bank  An- 
nuities, remaimng  after  the  ade  to  raise  the  monev  paid 
to  Harrison,  was  still  standing  In  thur  names.  The  de- 
fence set  up  by  their  answer  was,  that,  under  the  oiiw 
cqUMtanoBS,  the  receipt  given  by  Hamson  ought  to  ba 
held  a  snEBcieNt  reenpt;  and  that  he  mast  be  eonaidtted 
to  have  had  an  implied  Aotholity  to  receive  the  money, 
inasmuch  as  the  deeds  were  left  in  his  possession,  b^ 
whiob  means  he  was  enabled  to  give  confirmation  to  his 
refireseataition,  that  hs  waa  authorised  by  his  eo-tmstee 
and  ceatnis  qne  trust  to  receive  the  numey. 

TUmo*  and  ShdiMtrOf  for  the  plaintiflb. 

Boupea  and  0^  If^AAe,  for  the  defendants  Fnnek 
and  Hoghcs. 

A'(M««,  for  Admiral  and  Mrs.  Mainwaring. 

Lord  Lanovau,  M.  R.,  aaid  it  was  a-  very  pl^n  case. 
It  was  hard  upon  the  truetees,  Iwt  the  trust-money  had 
been  placed  in  improper  hands,  and  they  must  take 
the  conaequences.  When  they  mid  tlw  money  to  their 
agent,  Grovce^  Uiey  no  dottbt  utended  that  it  should  so 
to  the  proper  haada.  HantaMi  and  Hate  were,  nnte 
the  trasts  ef  the  aettlwneiiit,  entakled-to  vecetve  the 
mcsHy;  Imt  Gtovcs;  who  was  apprised  of  the  persona 
entitled  to  receive  it^  wa$,  nererUieless,  induced  to  ;»y 
it  to  one,  in  the  abecmee  of  the  other.  He  placed  con- 
iidenee  in  Harrises,  and  in  his  repreaenbatiohs  that  he 
was  autlkorised  by  his  oo-tnistee  to  receire  the  money. 
The  question  now  was,  who  was  to  bear  the  loss :  thaee 
who  placed  the  money  in  the  hands  of  Harrison,  or 
those  who  ^ave  him  no  authonty  to  receive  it  t  The 
only  thing  in  the  shape  of  an  ai^ument  in  iavour  of  the 
defendants  was,  that  Harrison  was  allowed  to  retain  the 
deeds  in  his  poeses»on,  uid  that  the  possession  of  them 
shewed  a  title  in  him  to  receive  the  money.  But  tha 
deeds  shewed  that  the  antfaotity  to  receive  the  men^ 
was  given  to  the  two  tmstees  or  the  sorvivors ;  and  in* 
at^  of  looking  at  them,  Groves  assumed  that  they 
gave  an  authority  t»  pay  t6  one.  The  deeds  were  not, 
in  fact,  hitmsted  to  Hamsontoauthorise.himto  receive 
the  money,  but  for  the  purpose  6f  safe  custody.  The 
defendants  Franck  and  Hughes  must  repay  the  moner, 
with  interest,  and  they  mrist  ijso  'pay  the  costs  of  the 
suit. 


VIC&CHANCELLOR  OF  ENGLAND'S  COURT. 
MiixEtt  «.  HciwiiiBToirE^-'^^r  18, 10,  and2i, 

A  Testator  gaae  hu  EittUe  ia  Tnulmty  o»  TVwt  (o  imMg, 
and  out  of  tie  IHwidmtU  to  pwetrtain  lAfe  AwaA» 
tiu:  mAkt  ain>  «w«  oertoin  Legaemi — Hdd.,  upm 
the  Conitniaion  of  the  Will,  that  the  Anmmtiet  ware 
the  frtt  Charge,  and  mrs  (e  be  pmiMfory  amd  ihm 
the  L^adea, 

Thomas  Creswick,  by  his  will,  dated  the  10th  J uly, 
183^  gave  all  hb  personal  estate  to  trustees,  and  di- 
reeted  them  to  sell  his  real  estate,  and  to  collect  and  get 
in  all  his  outstanding  debti^  and  to  pay  his  debts  and 
fiuunl  and  testamentary  ea^enasB;  and,  after  ndi 


Digitized  by  Google 


1 


720 


THE  JURIST. 


payment  made  as  aforesaid,  upon  trust  to  Iny  out  and 
inrest  the  residne  of  the  money  arising  from  such  sale 
and  collection,  in  their  own  namee^  or  in  the  names  or 
name  of  the  snrvtrors  or  anrvlTor  of  them,  on  Gorem- 
ment  stocky  funds,  or  seeoriUee,  and  stuid  possessed  of 
the  stocks,  funds,  and  secnritira  whereon  the  same 
should  be  invested,  nyon  trust,  out  o^the  interest  or  di- 
videndt  anting  t^erefromf  and  other  income  arising  firom 
his  said  trust  estate,  to pag  wtfo  hU  daughter,  Mary  Ann 
Miller^  one  annui^  or  yearly  sum  of  500/,  during  her 
natural  life,  without  any  deduction  for  legacy^duty  or 
other  deduction  whatsoever,  by  equal  half-yearly  pay- 
ments, to  and  for  her  own  proper  use  and  bi'nefit ;  and 
npon  farther  trust,  out  of  tbe  said  interest  or  dividends, 
to  pay  unto  his  brother,  William  Creswick,  one  an- 
nuity or  yearly  sum  of  100/.,  without  any  deduction 
for  l^acy-dnty  or  any  other  deduction  whatsoever, 
during  bis  natural  life,  by  equal  quarterly  or  half- 
yearly  payments,  as  might  best  suit  the  trustees;  and 
from  and  after  the  decease  of  the  testator's  said  brother, 
William  Creswick,  upon  trust  to  pay  to  his  nephew, 
Thomas  Creswick,  the  blind  son  of  his  said  brother, 
William  Creswick,  one  annuity  or  yearly  sum  of  50/. 
during  his  natural  life,  without  any  deduction  for  le- 
gacy-duty or  any  deduction  whatsoever,  by  equal  quar- 
terly or  halC-yearly  payments,  as  might  best  suit  his 
trustees  to  pay  the  same ;  and  after  payment  of  the  said 
several  annuities,  upon  trust  to  pay  the  remainder  of 
the  interest  or  dividends  arising  from  Knch  investment, 
and  the  rents  and  profits  of  any  part  of  his  freehold,  co- 
pyhold, or  leasehold  hereditaments  wliich  should  be 
unsold  and  let  on  lease,  as  thereinafter  provided  for,and 
the  interest  of  his  money  which  should  bo  lent  upon 
security  as  thereinafter  mentioned,  unto  the  testator's 
wife,  Sarah  Creswick,  or  permit  and  suffer  her  to  re- 
cdve  the  same  during  her  natural  life,  and  also  the  said 
annuities,  in  case  any  or  either  of  them  should  cease  to 
be  longer  payable  to  the  said  annuitants,  any  or  either 
of  them,  in  her  lifetime,  to  and  for  her  own  proper  use 
and  benefit ;  and  from  and  after  the  decease  of  his  said 
wife,  and  during  the  lifetime  of  his  said  daughter,  Mary 
Ann  Miller,  and  if  she,  the  said  Mary  Ann  Miller, 
should  have  no  child  or  children  living *at  the  time  of 
the  decease  of  his  said  wife,  upon  trust  to  pay  to  the 
said  Mary  Ann  Miller  a  further  annuity  or  yearly  sum 
of  500/.  during  her  natural  life,  to  and  for  tier  own  sole 
and  separate  use,  in  the  same  manner  and  with  the  same 
restrictions  on  her  present  or  any  future  husband  as 
vas  thereinbefore  contained  respectina  the  firat-mm- 
tioned  annuity  of  SXSXiL  The  testator  uien  directed  his 
trustees  to  raise  20,000r.for  the  benefit  of  his  daojfhter's 
children,  in  case  she  had  any  at  the  decease  of  his  wife. 
And  the  testator  directed,  that,  in  case  all  his  said  daugh- 
ter's children  should  happen  to  die  before  they  should 
attun  the  age  of  twenty-one  years,  tlie  said  20,000/., 
or  the  stocks,  funds,  or  securities  upon  wliich  the  same 
should  he  invested,  should  sink  into  and  become  part  of 
his  residuary  estate  thereinafter  disposed  of.  And  upon 
further  trust,  tliat  his  said  trustees  for  the  time  being 
should,  after  the  decease  of  his  said  wife,  pay  the  sum 
of  5000/.,  part  of  his  residuary  estate,  unto  auch  per- 
son or  persons,  in  such  parts  and  propertiona,  and  at 
such  time  and  times,  as  hia  said  wiie,  Sarah  Creswick, 
should,  by  her  last  will  and  tcBtaraent  in  writing,  give 
and  bequeath,  or  direct  and  ai^oint  the  same  to  be  paid 
unt<^  except  such  gift,  bequest,  or  ap^tdntmeat  shauld 
be  made  to,  or  ibr  the  benefit  of,  cartam  penons  therein 
mentioned,  in  which  case  the  power  thereby  intended 
to  be  given  to  hU  said  wife  to  dispose  of  the  said  5000/. 
by  her  will  was  to  cease  and  determine,  and  the  said 
6000/.  was  to  remain  part  of  the  testator's  residuary' 
estate  thereinafter  disposed  of,  and,  except  as  to  the  sum 
of  1000^.  thereinafter  mentioned,  upon  or  for  no  other 
trust,  intent,  or  purpose  whatsoever,  and  subject  to  the 
trasts  of  that  hie  wiU.  And  the  testator  gava  and  be- 


queathed the  residue  of  his  sud  tnut  estates  cntol 
said  nephews,  Thomas  Creswick  Euddlestone,  WiUid 
Jackson,  and  Paul  Jackson,  and  bb  nieces,  Eau 
Hnddlestone,  Ann  Gordon  Jackson,  and  Ssnh  Ha 
Jackson,  equally  to  be  divided  betwrai  than,  ribi 
and  sliare  alike,  when  and  as  the  same,  or  snr  n 
thereof,  should  become  divisible  by  the  deaths  of  taea 
annuitants  or  otherwise ;  it  being  his  will  and  meaui 
that,  after  the  payment  of  tbe  said  sum  of  fiorny^' 
which  his  said  wife  was  to  have  the  disposal  by  her  % 
as  aforesaid  ;  the  said  1000/.  of  which  she  was  In  hi 
the  disposal,  either  by  gift  in  her  lifetime,  or  bj' 
will,  to  his  said  trustws,  Thomas  Creswick  Ho' 
stone,  William  Jackson,  and  Paul  Jackscai,  w 
part  thereof  as  she  should  so  dispose  of  by  her 
will,  and  reserving  sufficient  of  his  said  trait  esfa 
raise  and  pay  the  sud  annuities  given  to  bii 
daughter,  or  the  said  20,000/.  diieeted  to  be  hell 
her  and  her  children  or  child,  in  the  event  of  herhsi 
any  children  or  child  at  any  Ume  thereafter ;  ml 
add  annuity  of  100/.  given  to  William  Creswid 
life,  and,  aflerhis  decease,  of  the  annuity  of  9Qt^ 
to  Thomas  Creswick  during  his  life,  the  teslstM'il 
residuary  estate  might  be  divided  between  the  t(rt< 
said  residuary  legatees,  at  any  time  after  thedws 
hia  said  wife,  as  the  trustees  or  trustee  for  tbe  tiro*  ll 
shall  think  proper.   And  the  testator  furtJis 
that  his  wife  should  have  power  to  di^ofw 
part  of  his  said  trust  estate,  or  such  psit  « 
thereof,  either  by  gift  in  her  lifetime,  or  b' 
her  will,  to  her  three  co-trustees,  Tliomw 
Hnddlestone,  William  Jackson,  and  I 
such  proportions  as  she  should  think  fit  Thila 
died  in  1S40.  Sarah  Creswick  died  in  bm 
will  made  an  Appointment  of  800/.,  part  tX  tht 
which  she  hod  power  to  appoint,  and  havingsto 
an  appdlntamit  of  th«  5000/.   Maiy  Ann  Mills 
no  child,  wid  now  filed  her  bill,  claimm^tbetm 
nuities  of  500/.   Tbe  estate  was  not  sufificiret  fw  [ 
ment  of  all  the  annuities  out  of  the  Interest,  if  tta 
legacies  of  6000/.  and  800/.  were  paid  ;  and  tbesi  - 
wa^  whether  the  annuitants  were  not  wtilW 
paid  out  of  the  principal.    The  annaity  (rf  W' 
blind  nephew  was  not  disputed. 

Rol*  and  Stinton^  for  Mary  Ann  Miller, 
that  she  was  entitled  to  be  paid  her  annuitie*  a 
and  in  priority  to  the  l^ciee;  and  that,  ifthe  «*■ 
was  insuffioient,  her  annuities  must  be  paid  oat  tf  I 
capital.  {Foster  r.  Smith,  2  You.  &  C.  a  C.J 
lPhilU629;  JFnughtoit  v.  Colquhom,  1  D«  G.  »^ 
367 ;  Arnold  t.  AmM,  2  M,  &  C.  874;  Bej/d^-Bm 
10  Sim.  696).  ,  ' 

BaheU  and  Uoyd,  for  Hnddlestone,  William  JiJ] 
and  Paiol  Jackson,  the  executors,  and  three  et  wi 
aiduary  legatees.— It  is  true  that  a  gift  d/ real*  «l 
same  as  a  gift  of  the  substance;  so  a  directMOWl 
debts  out  of  Bents  is  a  cliarge  upon  the  corpns.  But  N 
the  testator  gave  all  his  esUte  to  hia  tnirtets,  oa  tn 
to  convert  and  hwest,  and  out  of  the  **P'Jj 
annuities.  There  is  nothing  in  this  to  tonw  w  p 
cipal.  Thenthedircotiontor8«20,000ii8»twn" 
with  the  notion  that  the  annuities  are  to  tonok  « 
principal,  which  must  rerai^  to  pay  the  20,OOIV.  ^ 
contend)  that>  if  the  estate  U  hwnffieisnt,  tbe  smA 
stuid  in  the  same  position  as  the  other  l<xaei«  {a 
wage  r.  Lard  Attianer,  3  You.  &  J.  3C0;  Bfm 
Brown,  1  Kee.  276).  .  t.  jl. 

Wailer,  Koe,  ShadmUtUaHG.  M.  tf/sr*  wrtf 
parties. 

Rolt.  in  reply.  .  .i; 

July  M^VicK-CHAKoaxoiu-r  have  pwMd  "J 
wiU  several  times,  and  I  have  come  to  thn  «w" 
sion,  the  reasons  for  which  I  will  state  presently. 
KSpect  to  tbe  annuity  of  60^  to  tbe  uiin 
is  nutter  of  ooncesslon.  Thenitapptsnthstw"- 
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wmtf  of  SOOI.  to  the  daaghter  miiBt  be  provided  for; 
■1  ii  stems  to  me,  upon  the  language  of  the  will,  to 
tlicii  I  shall  adrert,  that  in  the  next  place  the  100/. 
itr  will  be  prorided  for ;  and  then  that  the  second 
itj  of  6001.  to  the  daughter,  which  is  the  annuity 
Alt  ia  the  erents  which  have  happened,  because  she 
no  child,  is  Uie  next  thing  to  be  provlaed  for ;  <uid 
I  thinlc  that  the  800/.  is  the  foorth  thing;  and  the 
ule  mm  of  5000/.,  wlilch  is  giren  to  the  widow,  is 
fifUi  aod  last.  Now,  the  language  is  very  peculiar : 
p  the  preliminaiy  part  of  the  will,  and  after  having 
[ted  that  the  trustees  are  to  pay  all  his  just  debts 
fnneral  expenses,  he  says : — "  Upon  trust  to  lay 
ind  iarest  the  rendue  of  the  said  money  arising 
Eocb  sale  and  collection,  in  their  own  names,  on 
iment  stocks,  funds.  Or  securities,  and  stand  pofr- 
of  the  stocks,  funds,  uid  securities  whereon  the 
shall  be  invested,  upon  triist,out  of  the  interest  or 
aids  arising  therefrom,  and  other  income  arising 
mj'  said  trust  estate,  to  pay  unto  my  daughter 
(describing  her)  <*  the  yearly  aufn  of  600/.;  aaA 
ivtlier  trust,  out  of  the  said  inferest  or  divinnds, 
niT  brother  William  one  annuity  or  yearly  sum 
'  f  and  then  there  follows  thtf  undisputed  an- 
'501;  and  then  the  testator  sa^'s,  "  and  after 
;of  the  said  several  annuities,  upon  trust  to  pay 
iader  of  the  interest  or  dividends  arising  from 
isUnent,  and  the  rents  and  profits  of  any  part 
aid  freehold,  copyhold,  or  leasehold  heredita- 
which  shall  be  unsold" — which  was  quite  un- 
7,  when  there  had  been  a  previous  direction 
onto  my  wife,  Sarah,  or  permit  her  to  receive 
tot  daring  her  natural  Kfe,  and  ala©" — now  here 
Wt  of  repetition — **  the  said  annuities,  in  case 
■  dtherof  them  slioll  cease  to  b«  longer  payable" 
t  it  most  distinctly  pointa  otit  that  they  are,  of 
t,  to  hare  a  preceded  to  anything  ttmt  the 
dunid  take—"  to  Mid  for  her  own  proper  use 
mefit;  and  from  and  after  the  decease  of  my 
tad  daring  the  lifetime  of  my  daughter  Mary, 
Huj  shall  then  have  no  child  i)t  chfldren,  upon 
[to  pay  to  her  (the  said  Mary)  a  furtheranntiity  or 
^xuDof  0001.  during  hernatural  life,  to  and  for 
sole  and  separate  use,  in  the  same  tnannei'  and 
ame  restrictibnsi,  and  so  on,  as  is  liwreiubefore 
irespecthig  the  first  annuity  of  500/.'*  There- 
fa  to  have  that  after  the  death  of  the  mother, 
■K  manner  as  she  wxiuld'  have  the  firtt.  And 
«  Bore  coiHirwred  in  that  tfpinion,  namely,  that 
"lire  to  be  taken  together  in  the  same  beneficial 
^llvvfaat  fblloWf^  although  the  following  gift 
tike  effect,  by  reason  of  their  being  no-ehildren ; 
e  It  is  nerfiictfv-  nittnifeit  thai  th^  £0,000/.,  the 
'  of  wh»h  is  given-  lo  the-  daaghtw  for  lift, 
to  be  a  euhsHtdte  mt  only' for  the  Hetotd  an- 
f6f50(«.,biitfor thefiwti'  and'  it  is  tolain,  there- 
i_lo  Be,  that,  uport  tH*  death  of  the  'wife,  the  te*ta- 
""ttttiiatthe  payAittftt  that  fihtftltt  haVe  priority 
w  the  second  anntlity  of  "600/.    Tliten  thiere 
'thedaose  as  to  the  tO.OOO/.,  -whieliit  isnot  ne- 
^(onsider,  for  thfere"  have  not  been  any  chll- 
Kis  reasonable 'to  conclude  that  there  will 
J«  wy.  And  then  It  tfoes'on  'iri  this  manlier':— 
*JJ    ease  all  my  said  daughtrt'a  chlMren  shall 
JP«ii  to  die  before  they  attain  the  agfe  of  twenty-one 
JflwiUand  direct  that  the  said  20,000/.  ahdthe 
fonds  in  which  the  aamo  ShsQl  be  invested, 
^•wk  ihto  and  become  part  of  my  residuary  estate 
JfJ™*«diBpOBed  of;**  and  then, "  upon  farther  trust, 
^  the  tnnrtees  for  the  time  being  do  and  shall,  after 
t>f  wy  wife,  pay  the  sum  of  flOOO?.,  part  of 
ttVk      estate,  unto  such  person  or  persons,  and 
TWiw??°"»  "       ^'^^^  ^"^  appoint." 

toHtiN!'!if  '""^^  expression,  which  it  ia  not  Decessary 
vUdi  alloded  to  her  making  a  purticulardis- 


Eosition  in  favour  of  particular  parties.  In  that  case 
e  directs  that  the  whole  thing  shall  cease — *'  And  the 
said  5000/.  shall  remain  part  of  my  residuary  estate 
hereinafter  disposed  of,  and,  except  as  to  the  sum  of 
1000/.  hereinafter  mentioned,  upon  or  for  no  other 
trust,  intent^  or  purpose  whatooever,  and  auhject  to 
tlie  trusts  of  this  my  witl.  'I  give  and  bequeath  the 
residue  of  tliis  my  trust  estate  unto"  certun  persons, 
who  are  named  to  take  as  the  ultimate  residuary  le- 
gatees, share  and  sliare  alike, "  when  and  as  the  same,  or 
any  part  thereof,  shall  become  payable,  by  tlie  death  of 
the  said  annuitants  or  otherwise ;  it  being  will  and 
meaning,  that,  after  payment  of  the  said  sum  of 
6000/." — and  then  he  recapitulates  all  the  different  dis- 
positions that  he  had  made — "  and  the  said  annuity  of 
100/.  given  to  my  brother,  and,  after  his  decease,  of  the 
annuity  of  50/.  given  to  his  son,  Thomas  Creswick, 
during  his  life,  my  said  residuary  estate  may  be  divided 
between  iny  satd  residuary  legatees,  at  any  time  after 
the  decease  of  mv  wife."  And  then  tliere  comes  this 
ohtuae:— do  hereby  will  and  direct  that  my  sud 
wife  shall  have  power  to  dispose  oflOWl^  part  of  my 
trust  estata,  or  snch  part  or  parts  tliereof,  either  by 
gift  in  her  lifetime,  or  bequest  by  Iier  will,  to  her  said 
co>executors."  And  he  expresses  the  reason  for  it  as  a 
sort  of  recompense  to  them  for  the  assistance  which  they 
will  give  to  her  in  exonerating  her  from  the  trusts  of 
the  tnistecBhip.  Now,  it  seems  to  me  plain,  thei-efore, 
that  the  1000/.,  or  so  much  of  it  as  was  intended  to  be 
given,  is  put  upon  a  different  footing  from  the  5000/., 
because  it  was  meant  as  a  payment  to  take  effect  in  her 
lifetime.  And  I  cannot  but  myself  think,  therefore, 
that  thei-e  ts  quite  sufHcient  upon  the  face  of  the  will 
to  shew  the  order  in  which  the  testator  pointed  out  that 
those  diffierent  bequests  should  take  effect. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

/n  ra  The  Lokdov  and  Westhinster  MtmrAL  Life 

Assurance  CoMPA,3rr. — June  22. 

Jomt-Btoek  Qmpanies  Wwding-up  Act,  1848. 

A  Gonipantf  had  been  dissolved,  and  its  Business  had 
been  tran/iferred  to  another  Qmpany,  Funds  bcina 
placed  in  the  Hands  of  Trustees  for  the  Benefit  of  the 
Members  of  Ha  dissolved  Company: — Held,  nevertheless^ 
thai  the  Case  was  within  the  Stattfte. 

Cole  appeared  in.  support  of  a  petition,  which,  after 
stating  that  the  London  and  Westminster  Mutual  Life 
Assurance  Company  had  been  dissolved,  and  its  business 
had  been  transferred  to  fhf;  Britannia  Life  Assurance 
Society,  and... Umt.  there  was  a  sum'.of  4000/.  placed  in 
the  hands  of  certain  persons  as  trustees,  for  the  benefit 
of  the  me.mheL's  of  the  dissolved  Company,  prayed  that 
ita  aflTiurs  might  be  wound  up,  under  the  provisions  of 
the  act. 

Grove,  for  the  directors,  did  not  oppose. 

Euxrrt,  for  some  of  the  shareholders,  argued  that  the 
affairs  were  in  effect  wholly  wound  up.  A  company  so 
situated  as  this  was,  was  not  within  the  intention  of 
the  statute.  -All  that  remained  to  Ve  dona  was  to  divide 
the  4000/.  rateablr  among  tiik  parties  for  vhom  he  ap- 
peared and  the  other  members,  and  then  was  no  neces- 
sity for  any  interference,  even  if  th»  case  did  come 
witltin  t&e  act. 

KmoBT  Brvcb,  V.  C— I  conaider  the  Company  as 
clearly  within  the  act;  and  although  there  are  no  affairs 
beyond  the  4000/.  to  wind  up,  yet,  as  there  is  that  sum 
to  divide,  the  order  must  be  made  according  to  the 
prayer  of  the  petition. 
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Eg  parte  Datidsov,  in  re  The  Bohodoh  or  Sr.  Uabt- 
umoNK  JoiMt^nocK  Bakkxho  CkunpANT.— iAi^  4, 7, 
and  19. 

JoHU-ttodk  Companiet  FTindtR^i^  Act,  181&— Cbufri- 

buiory — Deciptum. 
3^e  Manager  of  a  Joint-stoei  Banking  Company  per- 
tuaded  a  Party  to  Ut  his  Name  be  used  and  inserted 
m  M«  List  of  Shareholders  as  a  Holder  ^100  jSKtnvy, 
vpon  tke  Manager  giving  him  a  vritten  Undertaking 
to  protect  him  against  Ijoms,  wOil  they  should  be  trans- 
ferred, and  that  the  JHreetors  wmld  take  them  at  Par. 
He  executed  the  Deed  of  Settlewteni  of  the  Company,  and 
on  the  same  Day  trajuferred  Thirty  of  the  100  Shares 
to  other  Parties.    The  Dtredors  approved  of  and 
tMrtMd  the  Dransaetion,  and  on  the  Scheme  becoming 
deranged,  the  Seventy  remaining  Shares  were  trans- 
ferred to  the  Manager  on  Behalf  of  the  Companyj  teho 
it^ormedhim  by  Letter  that  his  I>dit  loith  the  Compare 
woe  extinguished.    This  Party  was  never  returned  to 
the  Stamp-offlM  as  Owner  of  the  Shares^  nor  did  he  ever 
receive  any  Dividends  or  par  any  Calls,  and  swore  that 
he  held  them  all  along  Jor  the  Company.   On  the 
wi$tding-ig!>  Mfl  AJkirsefihe  Oompaigf,  Us  Home  was 
included  on  tie  List     Oonfribatories;  and  on  Appeal 
tib  same  was  affirmed,  hut  no  Costs  were  given. 
Vvon  a  reference  to  Master  Kfnderdcy  of  the  aflairs 
of  the  St.  Marylefaone  Jotnfr-Btock  Banking  Conipany, 
under  the  Joint-stock  Companies  Winding-up  Act,  1848, 
he  made  hto  certificate,  whereby  he  included  the  name 
of  Alexander  Davidson  as  a  contributory  to  ^e  debts 
and  liabilities  of  tlie  same,  in  the  character  of  a  member 
for  seventy  shares.   He  now  moved  that  this  decision 
might  be  reversed,  and  that  his  name  might  he  struck 
out  of  the  list,  under  the  following  cireumstances: — 
In  May,  18fU,  he  held  the  situation  of  manager  of  the 
Ludlow  branch  of  the  Commercial  Bank  of  England, 
at  Manchester,  and  Mr,  David  Hannay  became  surety 
for  him  with  liis  employers.    In  1 83C  the  Borough  of 
St.  Marylebone  Joint-stock  Banking  Company  waa 
established,  and  commenced  business  in  September,  and 
Mi.  Haonay  was  appointed  mana^r.  In  Oetober,  1837, 
Ur.  Hannay  called  upon  Mr.  Davidson,  at  Ludlow,  and 
told  him  that  he  was  anxious  to  incKase  the  list  of  uiare- 
holders  of  the  St.^  Marylebone  Bank,  and  was  making 
a  tour  fur  that  purpose,  and  requested  him,  as  a  per- 
sonal favour  to  himself,  to  permit  his  name  to  be  i^aced 
on  the  list  for  100  shares,  to  remain  there  until  disposed 
of  or  transferred  to  other  persons ;  the  shares  to  be  the 
property  of  the  bank,  although  standing  in  Mr.  David- 
sou  s  name.  To  this  proposition  Mr.  Dsvideui  assented, 
and  Mr.  Hannay  gave  hiu  a  written  memorawhim,  as 
follows: — 

"Ludlow,  18th  October,  1837. 
"  Dear  Sir,-~On  the  part  of  the  Borough  of  St.  Mary- 
lebone Bank,  I  hereby  engage  to  transfer  for  you,  at  par, 
100  shares  of  the  stock  ot  tliat  Company  hield  by  you. 
Mid  to  keep  yoQ  out  of  cash  advance,  and  protect  you 
against  all  loss  by  the  said  stock,  until  the  same  is  trans- 
ferred to  other  rarties. 

"  I  am,  dear  Sir,  yours  sincerely, 

*'  David  Haknat,  Manager.** 

Mr.  Davidson  thereupon  executed  the  deed  of  settle- 
ment, and  Mr.  Hannar  delivered  him  scrip  xepraent- 
ing  100  shaiee.  Hr.  Davidson  also,  at  the  request  of 
Mr.  Hannay,  signed  three  transfers  of  thirty  shares  of 
the  100,  and  hsjided  the  scrip  for  the  thhiy  shares  to 
Mr.  Hannay,  upon  receiving  from  him  the  following 
memorandum:— 

"  Lndlow,  18th  October,  1837. 
"  Mr.  Alexander  Davidson  has  handed  me  three 
transfers  of  shares  of  the  St.  Marylebone  Bank  to  Messrs. 
Terry,  M'Evily,  and  Lloyd,  in  all  thirty  shares,  for 
whicn  I  have  to  receive  on  his  account  180/.,  and  which 
sum  I  will  place  to  the  credit  of  bis  cash-account  credit 


on  Btoek  irith  the  Bonmgh  of  St  HaiyUboDs  Bo] 
when  received. 

**  David  Hasut,  Uamgcr," 

The  whole  of  this  transaction  was  conmiuucstsd  I 
Mr.  Hannay  to  the  directors,  who  approved  of  it, 
following  entry  being  inserted  in  tmr  boaid  ~~ 
book **  The  manager  repotted  that  he  hid 
to  Mr.  Davidson,  of  uie  CommerrislBsnk  of]  ^_ 
I  Lndlow,  100  sharea  of  stock,  on  the  mtdentandisr  t) 
such  shares  as  he  could  not  tiansfer  then,  shoul  { 
transferred  for  him  at  par  here,  and  that  be  hsdla 
ferred  thirty  of  the  shares— twenty  to  Hr.  Teny,  1 
to  Mr.  M'Evily,  and  five  to  Mr.  Lloyd.  Appni 
Col.  Stanhope,  chairman."  The  seventy  lurti  (I 
residue  of  the  100  shares)  remained  in  Hr.  Din^ 
name  until  May,  1841,  when  he  received  a  kUcrft 
Mr.  Hannay,  as  fi>Uows 

^  Marylebone  Bank,  lon^ 
10th  May,  lUl.  ^ 
"  My  dear  Sir, — I  now  enclose  a  transfer 
seventy  shares  of  stock  held  by  yon.  Whenm 
them,  our  directors  undertook  to  relieve  you  oiftj 
any  time,  at  par.   They  have' been  «t  a  d' 
some  time,  and  there  is  no  prospect  of  an  im; 
"When  you  return  the  tramoier,  send  the  scrip 
also,"  &c. 

Mr,  Davidson  then  executed  the  transfer,  and 
it,  with  the  scrip  certificates,  to  Mr.  Hanna)-,vtH^ 
receipt  of  the  same,  wrote  to  Mr.  Davidson  ai  fi " 

"  Borough  of  St.  Marylebone  Bank, 
Ifith  May,  1841. 
"  My  dear  Sir, — I  am  duly  fevoured  with  jm 
of  the  11th  inst.,  enclosing  transfer  of  jrooii 
shares  of  stock  of  the  St.  Marylebone  Bank  to 
managflr,  for  behoof  of  the  bank,  with  the  itrip 
fioatea  thereof the  balance  at  your  delut  in  ov 
is  Uios  extinnidied. 

^  I  am,  deax  Sir,  yonn  sincmlr, 

«  D.  Haskat,  Maiiipc 

The  deed  of  transfer  was  made  by  Mr.  Davi4«< 
one  part,  and  Mr.  Hannay,  described  as  inaii^<| 
bank,  and  one  of  its  public  officers,  of  the  owj 
aiiil  liy  ft  ^fr.  Davidson  transferred  the  sevoitj 
to  Mr.  liaimay  "and  his  suotfessors;"  and  MrJ 
cuvt^nanted,  fur  himself  and  his  Bncc«8Bon,to|is;l 
aiUs,  and  otiier  charges  and  expenses,  on  and  is  r 
ofthesI^re%  ?rha  l(u<^«$iw&cts  were  verified  i 
affidavit  Qf  lb;  l3ldViaifen,^7^  most  poeiUvelr  M 
that  iho  whole  wansaction  v.  m  merely  n«nunil:  • 
the  shai:efi  were  intended  to  be,  and  were  from  M 
lasi^^pfwBTiy  of  the  bank:  that  he  bad  so  uM 
tliei!!6fn,  never  was  called  upon  to  pay  aiir« 
upon,  nor  ever  TVOW/jAAXky  dividends  in  re^tct  ok* 
sli;u  :  and  that^ tiua  heat  ot  his  belief,  his  namej 
never  returned  as  a  sharehotaer  to  the  StomiKiffl 
This  latter  fact  was  corroborated  by  other  evideiwe. 

Baron  and  LtUlc,  in  support  of  the 
D:ivi.lsou  was  never  tlie  hoi  Jer  of  these  sham;  s™  ' 
tlierL'  liLou  dividends,  as  there  would  have  UeniM 
scheme  had  succeeded,  he  would  not  bare  *^ 
to  receive  them.   He  suffered  his  name  to 
the  instigation  of  Mr.  Hannay,  who  was  trsrelUDt  i 
the  Company,  and  Mr.  Davulson's  name  was 
the  agent  of  the  Company  for  the  disposal  of  Of  J^ 
for,  whenever  the  name  of  any  other  party  coald  m  • 
tained,  the  shares  were  to  be  transferred  to  ran  I*'', 
and  if  any  remuned  in  Mr.  Davidson's  hands,  the  wi 

Eany  were  to  take  them  back  at  par.  It  °!? 
efore  the  Master,  and  may  be  repe^  '''^filr 
parties  might  be  induced  to  become  hoWeis  of  ti* 
from  seeing  that  the  name  of  this  geutlemaB  w«  «" 
list,  but  it  was  not  proved  that  such  had  "l^ 
We  admit,  that,  aa  shewn  by  the  evidence,  Mr.  D«« 
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w  vped  papen  appoiating  a  proxy  for  voting;  but 
fli^ia  bet,  proTed  no  more  wan  that  he  gave  the 
jmn  of  TotiDs  Uto  the  hands  of  Uie  agent  for  the 
i  ownen  of  toe  shared,  namelj,  the  Company  itself. 
^  DaTidson  was  aaked  to  act  as  the  agent  Tor  the  sale 
tht  ihans,  and  agreed  to  give  them  hack  to  the 
Bpan;  as  tbej  ehonld  leqnrat;  and  havine  become 
m  MialS  (s  tile  directory  and  for  the  benefit  of 
j«ti«  who  DOW  oomplaui,  he  ought  not  to  be 
M  mtii  loaKB  «a  a  tmaaaetion,  for  whidi,  if  be- 
t  hi  aecnecl,  he  would  not  hten  noelred  a  shil- 
ifmfit.  Hm  matter,  howem,  does  not  rest  solely 
■^NrOeWiclaiuaof  the  daed  of  settlement  pro- 
I  as  follows:—^  That  the  capital  or  joiut-stocic  of 
md  Company  shall  be  1,000»OOOIL»  divided  into 
»  duns  of  25A  each,  but  that  the  said  capital 
Im  increaBed  by  making  oddltitmal  shares^  in  such 
~~  and  to  SDch  extent  as  herunafter  provided  for ; 
I  the  shares  which  at  the  date  of  these  proaents 
t  been  taken  or  snbacxibed  fin-,  and  also  those 
hereafter  be  created  as  hereinafter  provided 
Hk  allotted  and  diatribnted  to  such  persons  and 
unner  as  the  board  of  general  directors  of  the 
toeiship  for  the  time  being  dull  tlunk  ad- 
So  that  what  was  done  was  under  their 
on&rred  by  this  chmss.  [The  learned  counsel 
"  T.iriyAM^(2J.&IaLfi0i.] 

BMtrn^tom,  for  the  offidu  manager, 
notion.— -The  whole  affiur  was  one  calculated, 
intended,  to  decdre.   Parties  living  in  tiie 
hood,  where  the  manager  of  a  banlnng  con- 
el  become  a  shareholder  for  a  large  number  of 
vosld  natorally  rely  npca  his  judgment,  and 
t  to  become  membOTS  when  they  would  not 
^  have  done  so.   Mr.  Davidson  has  permitted 
to  be  thus  used,  and  by  his  means  many  other 
may  and  probabhr  have  been  induced  to  join 
k;  ha  baa  engaged  in  a  transaction  for  decoying 
eigling  others.    [X^nigit  Srme,  V.  C— No  list 
wmiolderB  is,  I  brieve,  published ;  and  if  so, 
"  parties  be  decoyed?  Baem. — No  list  ever 
1,  and  never  is  advertised :  the  only  Ibt  of 
ever  made  out,  except  for  the  use  of  the 
ii  thai  Tetomed  to  the  Stamp-office  nnder 
ioclt  Compamea  Act,  and  on  that  lirt  the 
t.  Davidson  never  appeared.'|   Although  his 
never  have  been  aavertisea  or  published  as 
^  ler,  it  was  efiectually  published  by  Mr.  Haa- 
liis  •'tour,"  and  used  by  him,  and  with  Mr. 
n^8  assent,  as  a  decoy,  and  by  way  of  inveigling 
to  join  in  the  speculation.   The  4th  clause 


not  justify  any  such  proceeding,  nor  any- 
Bke  it;  nor  was  Ae  case  from  the  Ii'isn  Reports 
"•liority  for  the  purpose  for  which  it  waS  cited, 
tthe  purchase  of  tlie  directors  was  made  honk 
Ivas  suictioned  in  a  regiilar  manner  by  the 
t  board.  We  admit  that  the  Company  are  bound 
ung  whi^  Mr.  Hannay  or  the  directors  could 
and  the  question  Is,  whether  what  was 
ni  wUhin  their  powers ;  and  we  say  that  it  was 
a  &t  Court  shall  be  satisfied  that  the  trausoctioa 
lieuly&audolent  upon  the  public,  it  will  not  attri- 
it  to  toy  geneni  powers  fflven  to  the  directors, 
jer  videiy  expressed.  The  diiectois  used  Mr. 
»u  a  name  for  a  deceptive  purpose,  and  he  per- 
it  to  be  done,  and  the  Court  will  not  permit 
Pi  aow  to  get  rid  of  the  difficulty.  Would  the  Court, 
■»n31  filed  to  execute  the  agreement,  allow  him  to 
g*!  Certainly  not.  The  transfer  of  1841  Is  always 
?^^to  the  purchase  of  1837;  the  whole  was  one 
^Jtion.  On  a  transfer,  the  transferee  of  shares 
JJJ^to  perfoitn  all  the  duties  imposed  by  the  deed 
J^^wwnt;  and  it  b  to  be  remarked  here  that  Mr. 
V  enters  into  a  covenant  worth  nothing,  namely, 
wuaS  and  his  soccessors  in  office/'  mstead  of 


for  himself  and  his  representatives.  [They  cited  iVss- 
tonr.The  Cfrand  dtOltr  Dock  Oompai^,  (11  Sim.  327).] 

Bacon  replied. 

Ju^y  10. — ^Knight  Bbucb,  V.  C. — I  have  considered 
this  case,  and  particularly  the  affidavit  of  Mr.  Davidson. 
From  the  materials  before  the  Court,  it  appears  to  me  a 
just  inference,  that  Uie  transaction  of  1837,  re^>ectinjg 
the  100  shares,  of  which  seventy  are  in  question,  was  a£ 
vised,  and  carried  into  effect  by  the  parties  to  i^  for  the 
purpose  of  acore^tinr  the  fidlwious  representation  that 
Mr.  Davidson  had  taxen  and  was  the  holder  of  those 
shares  on  his  own  account,  and  at  his  own  risk  ;  the 
object  having  been — such,  at  least,  is  judicially  my  in- 
fonnce— to  radura  or  encoarage,  by  means,  of  which 
tUs  was  a  part,  the  taking  of  shares  b;^  persons  whom 
Mr.  Hannay  or  the  directors  might  think  it  advanta- 
geous or  nseftd  to  add  to  the  Company.  If  this  were 
so,  a  court  of  justice,  at  least,  must  regard  the  trans- 
action as  nnfur,  and  treat  it  as  a  case  tunted  with  de- 
ceit. Mr.  Davidson's  counsel  argued  that  it  had  no 
other  meaaing  and  no  other  effect  than  to  constitute 
him  agent  for  the  Company  or  the  directors  for  the 
dt^msu  of  the  shares.  I  oannot  aocede  to  the  aign- 
ment.  Had  the  nature  and  the  intMition  of  the  trans- 
action been  so,  it  would  have  been  constructed  and 
managed,  I  think,  in  a  diiforent,  pkioer,  and  more 
»mple  form.  It  was  also  oontewML  that  it  had  not 
been  proved  that  any  panson  had,  la  net,  ben  aoided; 
but  the  intenUon,  in  my  judgment,  was  to  deoetve.  It 
has  not  been  proved  or  auaged  that  stnugen  did  not— 
as  I  think  it  reasonable  to  assume  that  stnugers  did— • 
become  shareholdera  after  this  transaction,  u  they  did 
80,  it  seems  right  to  presume  that  they  became  share- 
holders in  the  belief  that  it  was  truly  what  it  was 
ostensibly;  nor  do  I  hold  that  the  case  of  the  sbaie- 
holders,  who  were  so  bon&  fide,  and  afterwards  continued 
so,  is  to  be  disr^arded  in  considering  this.  In  the  cir- 
cumstances, as  1  view  them,  the  shareholders  generally 
deuring  to  hold  Mr.  Davidson  to  these  seventy  shares, 
as  the  true  proprietor  for  every  purpose  as  between  him 
and  them,  I  shptild  certunly,  if  the  arrangements  of 
1841  luid  not  taken  place,  have  decided  in  conformity 
with  the  Master's  concluuon.  But  do  they  vary  the 
ease?  In  my  opinion  they  do  not.  If  the  budnesB 
was  a  mere  oeremony  cottsequent  upon  the  aflUr  of 
1837,  or  rather,  perhaps  a  part  of  it,  I  cannot  interfore 
with  the  Master's  decUion.  Although  refusing  the 
motion,  I  have  not  felt  mysdf  bound  to  do  so  with 
coats,  especially  as  I  am  not  satisfied  that  Mr.  Davidson 
had  well  oonsidefed  the  transaction  before  he  consented 
to  become  a  party  to  it,  or  that  he  thought  himself  to 
be  acting  with  impropriety. 

Er  puH9  Shirpub,  in  re  Tn  UmrsBsaL  Salvaqb 
CoHrAirr^^i!^.  9. 

JbUtt-tHwsk  Ompaniet  Whtdrnff-w  Aa,  194B~~AUeUe$ 
^Pegrmmt  o/Coll—Qiniribatory. 

Shares  were  alloUed  to  a  Party,  who  <m>lied/or  Am,  in 
a  Joint-Hoct  Company,  proritionally  regiaered.  The 
Scrip  Certificates  stated  various  Cmditiont,  which  «wrs 
not  complied  with  by  the  Company.  The  Allottee  paid 
his  Deposit,  hut  did  not  exeaUe  the  Company's  Deedf 
t^ich  was  ^^rwards  prepared,  hntwas  not  in  Accord- 
ance with  the  Terms  of  the  Prospectus,  and  he  did  not 
pay  a  subsequent  Call.  Under  an  Order  for  mndtng* 
up  the  Affairs  of  the  Company,  the  Master  excluded 
him/rom  rte  List;  and  on  the  Motion  of  the  Official 
Manager,  the  Report  was  sent  hack  to  the  Master  for 
Review. 

This  was  an  appeal  motion,  made  on  behalf  of  the  offi- 
cial manager  of  the  Universal  Salvage  Company,  against 
the  order  or  proceeding  of  the  Master  chai^d  with  the 
winding-up  of  the  affoirs  of  the  Company,  whereby  he 
had  excluded  or  omitted  from  the  list  of  contrihutories 
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of  the  said  Company  the  name  of  Thomas  Sharpns^  of 
No.  13,  Cocks^ar-street,  Cbaring-cross,  in  respect  of 
t&x.  shwea  attnbnted  to  the  said  Thomas  Shaipns  in 
the  list  made  ont  by  the  official  manager,  and  that  such 
order  or  proceeding  might  be  reTerse^  and  the  name  of 
the  Bud  Thomas  Sharpus  restored  to  the  list  of  contri- 
butories  of  the  said  Company.  Thomas  Sharpus,  by 
letter>  dated  the  9tb  May>]845,  applied  for  six  shares 
in  the  Company,  and  thereby  **  agreed,  upon  the  same 
being  made  ont  to  him,  to  pay  the  sum  of  51.  deposit 
for  each  share,  and  tbencefoi'th  to  iiold  the  same  upon 
the  conditions  indorsed  on  such  shares,  and  for  the  pur- 
poses of  the  prospectus  issued  by  the  Universal  Salvage 
Company,  bearing  date  October,  The  shares 

being  allotted  to  nim,  Sharpus  paid  the  deposit,  and 
received  scrip  certificates,  but  he  never  executed  the 
deed,  rogiatered  his  shai-es,  or  paid  the  call  afterwards 
made.  The  aciip  wrtificates  were  in  the  following 
form:— 

"  The  Universal  Salvage  Company. 
Registered  according  to  Act  of  Farliameat,  7  &  8  Vict. 
C.110. 

Capital,  100,000/.,  in  4000  shares  of  261,  each.~De- 
pOBit,  5/.  per  share. 
Certificate  for  one  share,  No.  — . 
This  is  to  certify  that  the  holder  of  is  the  pro- 
prietor of  one  share  in  the  Universal  Salvage  Company, 
and  is  entitled  to  all  benefits  and  advantages  of  the  same, 
subject  to  the  conditions  printed  on  the  back  hereof, 
and  to  Uie  other  relations  of  the  Company.  London, 
dated  the  SOtli  day  of  Jane,  1845. 
Entered,  Vol.  2,    Sah.  Pkicb, 

page  27.        Edwd.  G.  Wisthhop,  /-Directors. 
J.  R.  W.,  June     Kd.  W.  Wood,  ) 

do,  1845.  Waltr.  Rathond,  Secretary. 

COMDITIONS. 

No.  1.  The  capital  shall  be  100,0007.,  in  4000  shares 
of  25^.  each,  and  tlie  deposit  of  51.  per  share,  out  of 
which  capital  the  directors  shall  purchase  the  interest  of 
the  Great  Salvage  Company  in  all  or  any  of  the  patents 
now  in  their  possesion,  or  any  license  to  use  the  same. 

2.  No  call  hereafter  shall  exceed  2/.  lOi.  per  share, 
being  a  moiety  of  the  deposit. 

3.  In  case  of  further  calls  being  made,  and  not  paid 
within  thirty  days  after  tlie  doy  fixed  for  payment, 
the  shares  so  omitted  to  be  paid  upon,  together  with 
all  payments  already  made  tnereon,  will  be  forfeited, 
such  forfeiture  to  be  for  the  j^eneral  benefit  of  the  le^ 
maining  shareholders. 

4.  The  aOUra  of  the  Compatay  shall  be  under  the 
entire  management  of  ft  hoam  of  directors^  wlvo  shall 
have  power  to  make  the  necessary  ndea  and  reflations 
for  conducting  the  business  of  the'  Company  lo  all  its 
branches.  The  present  booi-d  of  direcbora  to  Continue 
in  office  until  the  annual  general  meeting  for  the  year 
1850,  and,  in  the  mean  time,  to'be  empowei^d  to  elect 
other  persons  to  make  np  a  full  board,  and  to  fill  up 
vacancies. 

5.  Tlie  directors  shall  have  the  power  to  declare  divi- 
dends, and  direct  tite  time  and  manner  of  payuig  them. 

6.  There  shall  be  two  half-yearly  general  meetings 
of  the  shareholders^  of  which  fourteen  days' previous 
notice  will  be  given  in  the  leading  morning  journals  of 
London. 

7.  This  certificate  is  provisional,-  and  must  be  ex- 
changed heiwAer  for  anotoer  of  the  same  amount,  which 
will  be  under  the  corporate  seal  of  the  Company,  of 
which  public  notice  will  be  given." 

In  the  amended  schedule  of  subscribers  to  the  deed 
of  settlement,  filed  the  12th  September  1846,  Sharpus 
was  returned  for  six  shares,  numbered  as  in  the  scrip 
certificates.  Notice  of  the  call  and  notices  of  the 
general  meetings  were  sent  by  post  to  Sharpus.  Seve- 
ral terms  of  the  prospectus  were  not  complied  with  by 


the  deed  of  settlement   The  whole  number  of  ebu 
was  not  allotted,  and  the  whole  amoDBtof  ctpitalii 
never  raised.   After  hearing  tiiia  case  signed,  x 
Master(Farrer)gare  the  following  jadgment>-'*t'p 
looking  througu  the  evidence,  I  do  not  find  U);sct| 
his  (Sharpus's)  towards  the  Company  which  amonj 
to  a  waiver  of  his  right  to  insist  that  the  omditiou 
the  provisional  shares  were  not  fulfilled.  It  seems 
me  to  fall  within  the  principle  of  Lord  Mattsfd 
ease.   To  be  excluded.— J.  W.  F.— 19th  April,  ISlj 
The  Master's  judgment  in  Zord  MantjidSt  ou^n^ 
follows : — "  Lord  Mansfield  applied  for  proiiaa 
shares  through  Mr.  Murray,  ana  on  the  SOth  JQ 
1846,  by  a  note  to  the  secretary,  acViiowledgrf 
receipt  of  ten  shares.   This  was  before  the  deed  cf  i 
tlement  p8th  August,  1845}  and  certificate  of  comp 
registration.    Lord  Mansfield  pud  the  depodt  a 
per  ^are  before  August,  1845.   He  has  done  no  « 
act  whatever.   In  July,  1846,  a  call  was  niid^ 
Lord  Mansfield  did  not  pay  it,  or  pay  any  i^artl  ti 
Under  these  circumstances,  into  what  contract  dMI 
Mansfield  enter,  if  into  any  ?   For  an  snsvei,  1 
into  the  conditions  at  the  back  of  the  proTisoiala 
ficates.   The  first  of  these  is,  that  the  capital  ^ 
100,000;.,  in  4000  shares.  The  capital  really  snteJ 
is  only  a  fraction  of  that  sum.   This  condition 
cedent,  on  which  Lord  Mansfield  was  to  join  tbt< 
pany,  has  never  been  performed.   That  mis  is  tbsl 
construction  of  such  a  condition  has  been  repnll 
held,  both  as  between  creditors  seeking  to  fix  pmd 
partners,  (Fox  v.  Clifton^  6  Ring.  776 ;  PHO^ 
Davis,  5  Mee.  &  W.  2,  with  the  caaatbera  jM 
and  also  as  between  subscribers  themselves,  (ib 
v.  Cnu^,  3  R.  &  C.  814 ;  Walttah  t.  Sytum 
15  Mee.  &  W.  601  ;  Wbnttur  v.  Shairp,  11  Jur.l 
But  further,  the  third  condition  5rovide^  tint 'ill 
of  calls  being  made,  and  not  paid  within  thirlH 
after  the  day  fixed  for  payment,  the  sharw,  «™ 
payments  already  made  thereon,  will  beforfattc. 
IS  the  fair  construction  of  this  condition,  ad  u 
Mansfield  had  good  ground  for  supposing,  tlu<,  (7' 
fusing  for  thirty  days  the  payment  of 
all  his  interest  in  tlie  concern  would  * 
cease.  Such  acondition  was  relied  on  hi/'«^-(*F 
(Judgment  of  Tindal,  C  J.,  6  Bing.  706).  1  pij 
therefore,  to  exclude  Lord  Mansfield  from  the  m 
J.  W.F.— 1st  March,  1849."  Master's  farther  ojci 
inlMtrd  Man^eld't  com.— "Since  I  wrote mTopfl 
of  the  Ist  March,  I  have  reconsidered  it,  eapceuily* 
referaiee  t4  theauestion  whether  the7&8Vict.e. 
and  the  11  &  ]2Vict.c.45,  haTeprodnced  npontbtl 
as  established  by  the  nases  I  nave  j^'J 
change.   The  aigument  is,  that  Lord  Mansfield,  ■ 
*  a  -subscriber,'  is,  under  the  7  &  8  Vict.  c.  H",  B|Mi 
interpretation  clause*),  a  person  who  has  •S^Jt 
writing,  to  take  shares,  rtnd  has  taken  shweMiiM 
sequently  is  a  'person  entitled  to  profits;* 
11  6t  12  Vict.  0.  45,  8.3,  the  word  •  member'  is  deb 
to  be  any  jierson  entiUed  to  a  shaieof  theaaet*" 
cming  profits  of  any  such  company  at  the  time  of ' 
senting  the  petition  for  dissolving  &c.;  that  the' 
'contrlbuto^'  includes  every  memberofacOTi 
and  that,  therefore.  Lord  Mansfield  is  a  oontnln 
If  tliis  aigiiment  ie  sound,  Lord  MansfieW,  «w  ( 
subscriber  or  person  who  has  agreed  to  tare 
sional  shares  or  has  taken  proTinonsl  abarM,  is  ^ 
verted  into  a  holder  of  shares, 
diUons  upon  which  he  took  the  pronwnal  m\ 
and  is  constituted  an  absolute  sharehdder  or 
as  much  as  if  he  had  ugned  the  deed,  iw  7  ^ 


•  It  U  aigned,  that,  upon  complete  repftnW"  J^J 
Uiaed,  all  mbscriben  or  holden  of  abaro,  ^'^'^^^'^i 
aigned  the  deed  or  not,  are  ioctMrpotatedfBtotMCoqmi 
the  25th  section  of  the  7  &  8  Viet.  c.  110. 
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'tcLcMOfis  so  loosely  drawn,  tliat  there  is  no 
KB  for  mach  ailment  in  rapport  of  this  view  of  it ; 
it  I  have  come  to  the  conclusioD,  that  it  cannot  bvar 
K  tonstniction  m  attempted  to  be  pot  upon  it.  It 
nid  vork  so  great  a  change  in  the  law,  taking  away 
iilMupuiiitentic  from  suhaeiibers,  fixing  them  aa 
tnbm  vithont  the  power  of  farther  inquiry  and  de- 
bsatioii,  without  the  power  of  tiirowing  up  provi- 
nl  sbami,  that  the  Legislature  must  have  expressed 
am  dearly  if  it  had  so  intended.  Suppose,  in  this 
tfnlarease.  Lord  Mansfield  had  ^one  to  the  office 
ithe  company,  after  complete  registration,  and  In- 
fired  vbat  was  the  numhcr  of  shaves  taken,  what 
pDuut  of  deposits  paid,  and  found  that  2000  or  more 
Ibf  4000  shares  remained  unallotted,  Lord  Mansfield 
IjosUy  have  said,  *  This  is  not  such  a  company  as 
'  to  belong  to.  I  never  agreed  to  take  sharea  in 
s  company.  It  would  be  manifest  injustice  to 
fr,  'You  cannot  abandon  the  company;  yon  are 
,  byfepslative  enactment,  whatever  was  the  ori- 
l^rennentyou  entered  into.  Thougli  you  agreed 
Rnoe  a  member  on  certain  conditions,  yet  you  are 
Itnember,  thongh  those  conditions  are  unfulfilled.* 
\,  that,  before  Lord  Mansfield  could  beccnne  a 
tt,  it  was  necessary  for  him  to  elect  to  become 
cases  shew  that  slight  acts  would  amount  to 
'  lion.  Lord  Mansfield  has  made  no  election — 
i  that  he  has  not  become  a  member ;  he  has  a 
ito insist;  therefore  I  cannot  include  him  in  the 
Suppose  Lord  Mansfield  had  been  sued  for  the 
might  have  pleaded  that  the  company  suing 
**  the  compaiiy  which  he  agreed  to  join  and  be- 
imniiberof.  I  again  refer  to  Walstab  v.  J^pottis- 
;  also  to  Wotitner  v.  Shairp,  following  them  as 
Tties,  by  which  this  case  is  governed.-— J.  W.  F, 
I  Much,  1849." 

Kk  and  PrmdergaMy  for  the  motion.  ' 
t  and /"arrvr  opposed. 

BT  BsrcB,  V.  C. — Assuming  the  validi^  of  the 
tfijr  winding-up  theaffairs  of  this  Company  nnder 
i  the  blaster  proceeded,  I  thhik  that  tlifc  materials 
'■'Sfient  for  placing  the  name  of  this  gentleman 
•wlLst  I  must,  therefore,  request  the  Master  to 
■w  his  report. 

PiHBDRT,  in  re  The  Direct  LokDOK  akd 
EE  Railway  Compant. — Aug.  3  an^ 4. 
Companies  Winding-up  Act,  1848— i/VofK^— 
Deceit-^ContrimOori. 
j^W^w  vf Itepreimtations  mddt  bgf  the  Provtaitrtial 
S"™'«     «  fleeted  Joint-Oodk  Company,  ( iohiek 
^'*>("(<ttwnf  utere  afiwwardt  proved  to  aavi  been 
JwiWfliO,  a  P&rfy  appliid  ftf  -and  Rod  Sh^f^s 
UMcj  t6Mint  vpon  tAiA  in  paidti4  D^oa^.  '■  The 
g    Parliament  teas  nevtt  apfOted  fir,  and  tie 
*™«  vat  aboftd&Md'.'-^ffeldi         although  the 
miffht  htttn  tf  ^eoOdy  eUfdim  the  Mmbert  of 
*  Prt^onal  Committee  for  tks  Jko«ptt&n  practtsid 
;  5«  im,  jirt,  iieverthelass,  h»  vtas  a  GontH^uttMy. 

Master  (Mr.  Brougham  J. dterged  with  tlw 
^^■■np  the  affairs  of  the  Direct  London  dnd  Exe- 
f|™wy  Company  placed  the  name  of  Mri  George 
w  the  list  of  centributories.  '  The  present  Was 
pWion  made  on  his  behalf  that  this  decision  might  b* 
Itii^i.'^*'  his  name  might  be  struck  ont  of  the 


l_,  /^i»ioDfl  were  agreed  to  between  the  appellant 
■tM  oBcial  manager,  for  the  purpose  of  taking  the 
5g«  of  the  Conrt,  and  they  set  forth  the  facts  as 
2™:—!.  In  the  beginning  of  the  year  1845  a 
r?*  ^  Mt  on  foot  for  forming  a  nulway  direct 
U^^y^  to  fcteter,  and  in  the  month  of  May  in 


*Tli^  rw*^  proviaionally  registered  under  the  name  of 
litk  wndon  and  Exeter  Railway  Company," 
ittSl^!*^™  to  Falmouth  and  Penzance).  2.  That 
■f™W5  was  ismed,  inviting  the  pnhlic  to  take 


shares  in  the  projected  undertaking,  in  which  it  was 
stated  that  the  capital  was  to  be  S,000,000;.,  in  120,000 
shares  of  251.  each,  the  deposit  on  which  to  be  imme- 
diately pajrable  was  1/.  7'.  <M.  per  share ;  and  containiiu; 
various  statements  not  set  out  here,  as  the  prospectus  u 
to  be  produced  in  court.  3.  That  the  said  Mr.  George 
Farbuiy  applied  for  100  shares  in  the  projected  under- 
taking. A  copy  ofthe  letter  of  application  is  here  set 
out,  (exhibit  M,  mentioned  in  the  dei>osition  of  Mr.  A. 
White,  July  24, 1849): — "Tothe  provisional  committee 
of  management  of  the  Direct  London  and  Exeter  BaiU 
way  Company. — Gentlemen, — I  request  you  will  allot 
me  100  shares,  of  25/.  each,  in  the  auovo  railway,  and  I 
undertake  to  accept  the  same,  or  such  less  number  as 
you  may  appropriate  to  me,  subject  to  the  regulations 
of  the  Company  :  also  to  sign  the  necessary  legal  do- 
cuments, and  to  pay,  when  required,  the  deposit  thereon, 
of  1/.  7s.  Gd.  per  snare.  [Name  in  full],  Geoi^e  Par- 
bury,  iprofession,  if  any,  and  professional  residence,  in 
full],  merchant,  46,  Lime-street,  [residence  in  full], 
37,  Bussell-Muare ;  [reference],  W.  L.  Pope,  Esq. ; 


100  shares,  of  which  the  following  is  a  copy,  (exhibit  L, 
mentioned  in  the  deposition  of  Mr.  Augustus  White): — 
"Kot  transferable.  The  Direct  London  and  Exeter 
Railway  Company,  with  Extension  to  Falmouth  and 
Penzance.  Provisionally regbtered.  Capital, 3,000,000?., 
in  120,000  shares  of  251.  each.  Deposit,  1/.  7s.Gd.  per 
share.  No.  of  letter,  P  3.  Deposit,  137/.  10«.  No.  of 
shares,  100. — 6,  Great  Winchester-street,  Broad-street, 
London,  llth  October,  1845.  —  Sir, — The  committee 
have,  at  your  request,  allotted  you  100  shares,  of  25/. 
each,  in  this  undertaking,  upon  condition  that  the  de- 
posit of  1  /.  7s.  6d,  per  share  thereon  be  paid  on  or  before 
Saturday,  the  18th  day  of  October  instant,  in  default  of 
which  this  allotment  will  be  forfeited,  and  the  shares 
disposed  <^  to  oth^r  applicants.  The  bankers  will  giro 
a  ivoeipt  for  the  deposit,  In  exchange  for  this  letter, 
which  must  be  left  with  tliem.  I  beg  also  to  inform 
yon  that  scrip  for  tho  shwes  will  he  delivered  to  you 
in  exchange  for  the  bankers'  receipt,  upon  your  exe- 
cuting the  parliamentary  contract  ana  subscribers' 
agreement,  of  which  due  notice  will  be  given.  Be 
{ueased  to  observe,  that  the  bankers'  receipt  must  be 
produced  when  you  attend  to  execute  the  deeds.  I 
am,  Sir,  your  obedient  ifervant,  K.  S.  Blundell,  Hon. 
Sec.— To  GeoiKB  Parbnry,  Esq.,  37,  Ruswll-square. — 
Entered,  W.  S?'  5.  That  the  committee  of  manage- 
ment caused  the  following  advertiseteents  to  be  inserted 
in  The  TisnM  newspaper,  and  they  appeared  in  The 
Times  of  tho  Utih  and  the  17th  October,  1845,  re- 
spectiTeWt-^"The  Dltec^t  London  and  Exeter  Kwl- 
way.-^'nie  committee  bf  inani^enwnt  of  this  Company 
herebr  give  notice,  that  the  allotment  of  sharea  is 
Oompletad^  and  that  thef  letters  will  be  issued  to  the 

Biblic,  if  poaaiblo,  this  day,  October  1 3th,  1845.— E.  S. 
lundell,  Hon.  Sec."  *'  The  Direct  London  and  Exe- 
ter RaUway.-J-The  .committ«e  of  management  are 
hi^py  to  announce  tiiat  the  surveys  are  being  carried 
on  with  the  utmost  activity,  under  the  su^intend- 
enee  of  Mr.  Braithwalte  and  his  assistant  engineer,  and 
that  they  have  no  doubt  of  being  able  to  comply  with 
the  Standing  Orders  even  before  the  time  fixed  by  Par. 
liament.  "Hie  second  deposit  of  6/.,  required  by  tho 
House  of  Commons,  need  not  be  called  for,  under  the 
Standing  Orders  of  the  House  of  Lord^  until  the  bill 
i^all  have  passed  the  House  of  Commons.  By  order 
of  the  committee.  6.  Great  Winchestei^street,  Octo- 
ber Idth,  1840.— E.  S.  Blundell,  Hon.  Sec."  Times, 
17th  October,  1845:— "The  Direct  London  and  Exeter 
Railway,  with  Extension  to  Falmouth  and  Penzance. 
— ^The  committee  of  management  hereby  give  notice, 
that  they  hare  completed  the  allotment  of  shares,  and 
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that  the  nsaal  letters  are  thb  day  inned.  In  the  ar- 
daous  dat^  of  deciding  on  claimSa  unprecedented,  it  is 
beliered,  in  their  namber  and  respec^bilitj^  the  com- 
znittee  bare  been  obliged  to  give  a  preference  to  appli- 
cants locally  intereetea,  or  fikelr  to  bring  to  bear  for 
the  Companj  a  large  share  of  legitimate  influence. 
The  numerous  persons,  with  undoubted  clunt^  on 
the  score  of  wealth  and  socid  standiag,  whose  appli- 
catkou  have  either  been  paaed  over  or  cut  down,  are 
requested  to  accept  this  leaaon  as  the  committee's 
M^logy.  The  committee  dann  to  add,  thaL  while  at- 
testations of  public  support  are  duly  reaching  them 
iSrom  the  most  influential  qnartera,  the  engineering 
wmiaiationB  luder  BIr.  Braithwaite  are  so  far  advanced 
that  the  project  cannot  bil  to  be  placed  before  Parlia- 
ment in  a  manner  the  most  satisfactory  to  the  share- 
holders.—£.  S.  Blundell,  Hon.  Sec."  6.  That  on  the 
18th  October,  1845,  the  stud  Mr,  George  Parbuir  paid 
to  the  bankera  of  the  Company  the  sum  of  13?'.  10«^ 
being  the  amount  of  deposit  on  the  100  shares  allotted 
to  mm  in  the  said  undertaking,  and  received  in  ex- 
change the  bankers*  receipt,  a  copy  of  which  follows: 
^  Great  Winchester-street,  Broad-street.  Direct 
Iiondon  and  Exeter  Railway,  with  Extension  to 
iUmonUk  and  Penance.  Capital,  3,000,0002.,  in 
120,000  sham  of  261.  each.    Deposit,  1/.  7«.  6*2. 

Sr  share.  Allotment,  No.  P  3.  Shares,  100.  18th 
y  of  October,  184£.— -BecelTed  on  account  of  the 
wniiional  committee  of  the  Direct  London  and 
Exeter  Railway,  with  Extension  to  Falmouth  and 
Penzance,  the  sum  of  one  hundred  and  thirty-seven 
pounds  ten  shillings.  For  Carries  &  Co.  Hnitson. 
1377. 1 0f. — B.  On  the  deeds  being  signed  at  the  office 
tn  liOndon  (previous  to  the  Ist  November)  the  scrip 
certificates  will  be  given  in  exchange,  after  which  period 
the  deeds  will  be  forwarded  to  the  country,  and  must 
there  be  signed.  Due  notice  of  the  time  and  place 
where  the  deeds  will  lie  will  be  given  in  the  liOndon 
and  country  journals.  Upon  the  execution  of  the  par- 
liamentaiy  contract  and  subscriber^  agreement,  scrip 
certificates  will  be  given  in  exchange  for  this  receipt. 
?■  That  the  said  George  Parbnry  never  dgned  the  sub- 
•eriben^  ^reementorparliunentary  contract.  8.  That, 
alQioiigh  applications  were  made  for  upwards  400,000 
diares^  not  more  than  9(^000  shares  were  allotted,  and 
not  more  than  23,405  were  paid  opon.  9.  That  the 
total  capital  ever  received  by  the  Companv  amounted 
to  no  more  than  33,000^  10.  That  out  of  the  sixty- 
two  personswhose  names  appeared  in  thesaid  prospectus, 
as  forming  the  provisional  committee,  there  were  two, 
at  least,  in  regard  to  whom  there  is  no  evidence  what- 
ever that  they  sanctioned  their  names  being  placed  in 
the  list  of  provisional  committeemen.  11,  That  in  the 
end  of  the  year  1845,  or  soon  after,  the  project  was  en- 
tirely abandoned,  and  no  money  has  been  returned  to 
the  shareholders.   12.  That  the  deposition  of  Mr.  Au- 

StoB  White,  the  accountant  of  the  stud  Compan}', 
en  before  Master  Brougham,  on  the  24th  July  in- 
stant, be  recdved  in  evidence.  The  deposition  of  Mr. 
White  was  as  follows : — "  I  was  accountant  to  the  above- 
named  Company.  I  know  Mr.  Pope,  and  believe  the 
rignature  to  the  paper  produced,  marked  M,  to  be 
in  his  handwriting.  I  look  at  the  allotment  book : 
there  appears  to  be  100  shares  allotted  to  Mr.  Geoive 
Parbury,  and  that  the  sum  of  137/.  10^.  was  paid.  The 
exhibit  marked  L  purports  to  be  the  allotment  letter 
to  Mr.  George  Parbury.  The  practice  was  for  the 
allotment  to  be  returned  to  the  Company  through  the 
bankers,  who  returned  it  on  payment  of  the  deposit, 
and  gave  a  bankers*  receipt  for  the  same.  And  I  say 
that  the  Company  consisted  of  120,000  shares." 

W.M.  JameSf  for  the  motion. — The  Company  into 
Vhich  Mr.  Parbury  engaged  to  enter  was  never  formed, 
and  therefore  no  contract  was  mad&  upon  which,  wiUi 
any  reason  or  justice,  he  could  be  called  on  to  contribute 


to  losses  incurred  by  the  wilfol  acts  of  those  idiolii 
practised  a  fraud  and  a  deception  on  him.  It  is  inpoi 
Bible  to  contend  that  there  had  been  an^  eo^tgana 
entered  into  by  which  a  party  in  sach  a  sitoattiHiood 
be  made  liable.  It  was  shortly  this:— SevenQ  pens 
combined  to  deceive  another,  and  those  pemms  bcnal 
liabilities  to  which  the  other  never  assented,  been 
the  purpose  for  which  he  had  become  a  nember  of  d 
association  had  never  been  attempted.  So  br  &a 
being  bound  bv  what  these  parties  have  thus  frio^ 
lently  done,  Mr.  Parbnry  has  now  fall  pows  to 
and  will  be  entitled  to  recover  from  the  pron^ 
committee  the  money  they  have  fraadnlentl/  i 
misrepresentation  obtuned  from  him.  This  ni  1 
cided  in  a  ease  relating  to  this  same  scheme.  (In 
tier  V.  Shairp,  17  Law  Joum.,  X.  S.,  38 ;  11  Jnr. 
IShiffkt  Bruce,  V.C.— Can  you  shew  that  fhiiC^ 
pany — ^for  in  the  order  it  ia  called  so— did  not  iodl 
any  persons  bnt  those  who  made  these  tepresoitalum 
I  am  not  bound  to  shew  whether  there  vas  ever,  iat 
any  company.  I  was  only  called  on  before  the  Had 
shew,  and  now  to  shew  the  Court,  that  thii 
ought  not  to  be  placed  npon  the  list  of  gob: 
iKniffAt  Bruce,  V.  C— The  representatiooa  in 
vertisements  were  made  after  the  allotment  of 
Yes,  but  the  prospectna  contained  quite  soSd 
r^rewntatiou  to  Jnat^  the  ^^ieaUon  to  tbe  Cm 

Swanston  and  W.  T.  8.  DatUd,  for  the  oiEdd" 
nager,  were  not  called  on. 

Knioht  Bedce,  V.  C. — If  several  penons, 
privity  of  others,  induce  strangers  to  enter  into  ■ 
tract  Dy  fraudulent  misrepresentations,  reiHte 
exist  between  the  two,  but  can  the  contnctte 
be  avoi^  t   It  seems  to  me  to  be  a  just  infeRsei 
there  were  various  persons  in  the  same  sitoatioo*' 
appellant  alleges  himself  to  be ;  if  it  vere  olb 
and  the  Only  persons  concerned  in  the  natlci ' 
the  appellant  were  those  from  whom  the  ou 
sentatious  proceeded,  the  caae  might  be  difoenL 
of  opinion,  therefore,  that  I  cannot  say  thattbt ' 
lant  is  not  a  contributory.   I  do  not  oeddctU' 
pellaot  was  not  deceived,  or  that  he  baa  Mta 
agunst  those  who  decdred  him,  but  I  null 
motion,  without  costs.  , 

Aug,  4.— KiTiGHT  Bruce,  Y.  C— Since  I  w, 
court  yesterday,  I  have  had  the  opportunity  of  M 
the  Lord  Chancellor's  judgment,  on  appeal,  in  ftii 
of  Ex  parte  Morgan,  in  the  Matter  ^tMValtvM 
Breuety,  (1  Hall  &  T.  320),  decided  by  his 
on  the  20th  July.   Some  of  the  obscmOioni  a 
jodgment,  although  the  case  is  of  great  speooe 
Terence  from  that  which  was  before  me  j&AentJ^ 
by  no  means  inapplicable.   His  Lordshipis  r 
Messra.  Hall  &  Twells  to  have  said,  "The 
called  upon,  under  the  actj  to  make  out  a  list  of  «■ 
butories ;  that  is  to  say,  a  list  of  all  ftmns  who 
liable  to  contribute  to  the  exigencieaof  t'^/'^'W 
to  make  good  the  funds  of  the  company.  It  is  VI 
dear,  therefore,  that  he  was  bonnd  to  melode  in  U 
list  all  those  who  may  be  liable  under  anv  cotJ 
stances;  although,  as  against  any  particoUr  sM 
holder,  there  may  be  an  equity  to  protect  bun.  ^ 
pose,  for  instance,  it  should  appear  that  a 
was  cognisant  of  this  transaction,  that  he  was  P*" 
at  the  meeting,  that  he  asented  and  that  t*,' 
privy  to  the  purchase,  and  that  that  particaUr  « 
vidual  shouldThereafter,  upon  the  winding-up  of  tw 
fairs,  call  on  Mr.  Moigan  to  contribute,  in  rewect « i 
liability  subsequent  to  1844,  towards  the  1»  » 
called  upon  to  pay     (theee  facta  are,  of  wane,  m 
rially  different  from  those  of  the  case  yestenUj 
me,  but  I  read  the  passage  f<a  their  general  prmap* 
« in  such  a  case  as  ttiat,''^  proceeds  his  LordiJuft 
may  be  an  equity  that  m^y  arise  between 
although  I  camu>t  teU  what,  for  we  hare  not  tb  » 
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'iDch  *  CAM  before  hb."  And  again^  at  the  close  of 
c  nport,  Um  Lord  Chsneellor  says : — "  Such  is  the 
r  for  the  pnaeDt  parpoae ;  and,  in  saying  that,  of 
ine  I  down  mean  to  sBy^tbatfaa  between  himself  and 
irUoil nembers,  he  may  not  hare  a  good  defence; 
i  u  between  himself  and  the  comiiany,  as  aucb,  I  am 
Bunion  that  there  was  nothing  in  the  transacticoi 
icti  opented  to  nlieve  him  from  the  sitnation  of  a 
Rdtolder;  and,  therefore,  in  the  present  |)osition  of 
iqDestioii,  namely,  whether  he  is  a  contributory  or 
P  am    opinion  the  Master  was  ri^ht  in  thinking 

Iised  from  all  the  liabilities  of  the  com- 
tuactions  which  took  place."  I  refer  to 
as  shewing  the  principle  recognised  b^ 
ellor,  though  the  present  case  is  speci- 
from  Ex  parte  Morgan, 
ioin)*s  ExBCTJTOBS,  t»  re  The  Vile  of 
South  Wales  Bhbwbrt  Joikt-siock 
xmiet  IF%idin^ig>ile(;l8M— PteraUw 
re$  by  IHreelon—Contribulory, 
taru/erred  Ms  Sharet  in  a  Joint-etock 
Purchaser  (a  IHrector )  m  Behalf  of 
md  died:— Held,  that,  the  (hmjpai^  not 
■  to  bigrt^  Sharee,  the  Exeotitare  were 
notion  to  rererse  the  decision  of  the 
:h  the  executors  of  Mr.  Richmond  were 
Ft  of  contribatories  of  the  Vale  of  Neath 
es  BreweiT  Joint-stock  Company,  in 
shares.  Mr.  Richmond  was  an  onginal 
'  shares  in  the  Company,  and  in  July, 
rred  them  to  Mr.  Buckisnd,  a  director, 
^  by  the  official  manager,  purchased 
of  the  Compmy.  To  prare  this,  and 
nond  had  notice  that  ax,  Backland 
ires  on  behalf  of  the  Company,  Mr. 
'  director  of  the  Company^  was  examiasd 
iter,  and .  he  deposed  to  conversations 
£e  between  him  and  Mr.  Fyson,  (Mr. 
dtor),  who  was  unce  dead,  on  the  sub- 
of  the  shares,  from  which  it  was  con- 
r.  Fyson,  as  Mr.  Richmond's  solicitor, 
le  nature  of  the  transaction.  The  exe- 
ichmond  alleged  that  the  trsnsfer  of  the 
nckland  was  regularly  r^;iat«red  in  the 
e  rM:istcr,  according  to  the  requintjons 
r*8  deed  of  settlement,  but  the  official 
that  such  a  book  ever  exUted.. 
lAurgbf  in  support  of  the  motion,  awued 
r  ought  not  to  have  heen  examinea  he- 
,  and  thatt  even  if  his  eTidence  were  jaor 
>,  there  was  no  proof  that  Tffx.  Bichmoni 
[r.  Backland  s  purchasing  on  behalf  of 
Mr.  Buckland,  being  the  roistered 
ares,  was  the  proper  person  to  be  placed 
ntributoiles  la  respect  of  them. 
arellf  for  the  official  msnsger,  were  not 
:e,  V.  C— My  opinion  is,  that  Mr.  Riob- 
K)n  the  case  as  it  is  now  before  me,  be 
been  aware  that  Mr.  Buckland  pur- 
res  with  the  intention  of  making  them 
>mpany.  The  Lord  Chancellor  having 
recent  case,  (Ex  parte  MorgaR,  in  the 
1  Hall  &  T.  320),  that  such  a  sale  is 
te  deed  of  partnovhip,  I  feel  myself 
w  that  dednoD,  and  obliged,  therefore, 
reluctance,  to  refuse  the  moti<ai,  hut  I 
[P«ilhoat  costs.  The  Lord  Chancdlor,  throughout 
[rJ^^^t  in  Ex  parte  Morgan^  seems  to  have  been 
with  the  extreme  hardship— I  do  not  think 
the  exbeme  hardship  of  Mr.  Morgan's 
Hit  Loidihip,  however,  felt  that  he  mvit 


decide  ^ff&mi  that  gentleman,  and  I  am  bomid  to  fol- 
low that  decinon.  The  official  manager  will  take  bli 
costs  out  of  the  estate. 

VICE-CHANCELLOE  WIGRAM'S  COURT. 
Habdet  «.  DABnrELL.^V«{r  10, 11,  and  14. 

PraeUce—Stajf  of  ProceeSif^s—Arhitraiion^-QmUK^ 

— Chmpnmxse  of  Criminal  Proceedingt. 
H.  filed  a  Bill  for  the  Purpoee  of  toHt^  Accounts  an  a 
Partnerthip  between  himself  tmd  T,   D,  having  been 
appointed  Thistee  for  tnndtntf-fffi  the  Affairs  ef  th« 
Firm,  an  Order  was  obtainM      H.  ratrmmng  ik§ 
Ditfendant  T.from  receiving  any  Assets,  and  I>.  from 
furiher  Interference^  and  for  referring  it  to  the  Mastor 
to  taie  the  Accounts,   ^^sequently,  T.  pr^erred  on 
Indictment  against  the  Plaintiff  H.  for  a  Oonsoiraaf, 
and  also  for  Perjury  in  the  AMdavit  upon  which  M 
had  i^tained  the  Injunctim.    The  Indictment  for  Per- 
jury came  on  for  Trial  in  the  Queen's  Bench,  in  Mid- 
dleseXy  when^  by  consent,  no  Evidence  was  offered  for  tha 
Prosecution,  and  a  Verdict  ofNotGuilty  was  talen,it 
being  agreed  by  the  Counsel  on  both  Sides  that  the  Tuu 
Indictments,  and  all  Matters  in  Difference  between  S, 
and  T.,  should  be  referred  to  Arbitration,  and  an 
Order  of  Nisi  Prius  to  that  Effect  was  drawn  up.  Thi 
Parlies  proceeded  under  the  Reference  for  some  T^se, 
and  the  Plaintiff H.  also  carried  in  Charges  before  th« 
Master  in  the  SSuit.   He  st^sequeiitfy  reeoted  tht 
Authority  of  the  Aerator.   Uptm  a  Motion  Ig  the 
Defendata  T.  to  stay  ProeeediiMS  in  the  Smt  wstU 
the  AfltUrator  mads  his  Award,  the  Court  deeHned  in^ 
teifering,  and  directed  the  Motion  to  stand  over,  with 
Liberty  to  the  Parties  to  apply  to  a  Court  of  Law  f)r 
Attachment  or  otherwise,  as  th^  m^h*  be  advised. 
The  Court  also  Stayed  the  Execution  ^  a  Cesmaa^m 
for  the  Examination  of  Witnesses, 
Qucere,  whether  an  Order  qf  Reference  to  Arbitration, 
made  upon  the  Trial  of  an  Indictment  removed  by 
Certiorari  into  the  Queen's  Bench,  is  a  Nullity,  tmon 
the  Ground  that  U  includes  Matters  which  have  been 
made  the  Subject  of  Indictment  ? 
This  was  a  motion  by  Triston,  one  of  the  defend- 
ants,  to  stay  proceedings  in  the  suit,  as  between  the 
pltuntiff  end  himself,  until  the  arbitrator  (to  whom 
all  matters  in  difference  between  the  pluntiff  and  him* 
self  had  been  referred)  fhould  have  made  his  award,  or 
the  arbitration  should  be  otherwise  determined.  It 
appeared  by  the  affidavits,  that  in  March,  1847,  tho 
plwitiff  bad  filed  hia  bill,  claiming  a  lien  on  the  assets 
of  the  kte  firm,  of  Triston  and  Hardey  (the  brother  of 
the  plaintiff)  for  the  balance  of  certun  accounts,  which 
ha  alleged  to  have  been  settled  between  himself  and 
the  late  firm,  hut  which  were  impeached  by  Triston,  as 
ftaudulently  settled  between  the  plaintiff  and  his 
brother  behind  hia  back,  and  incorporating  a  Utm 
private  debt  of  the  pUintiff'a  brother.   In  May,  1847, 
thft  plaintiff  obtained  an  order  restraimng  the  defendant 
from  receipt  of  the  awts,  and  for  a  receiver,  and  re- 
straining Dartnell,  who  had  been  appointed  trustee  for 
windmg-np  the  sfiairs  of  the  firm  at  its  dissolution, 
from  further  interference  therein ;  and  by  consent  of  tho 
defendants  (who  waived  their  right  to  file  an  answn) 
it  was  by  the  same  order  rrferred  to  the  Master  to  tako 
the  aocounts  between  pluntiff  and  the  late  firm  of 
Triston  and  Hardey,  with  the  usual  direction  in  oaan 
where  setUed  acconnta  are  put  in  issue,  but  not  proved* 
The  plaintiff  did  not  act  on  the  order  until  the  Decembor 
following,  when  he  took  steps  to  have  a  receiver  ap- 
pointed, but  resisted  Triston^s  proposal  to  go  at  onco 
mto  the  accounts.   Meanwhile,  Tnston  had  indicted 
the  plaintUF  for  having  conspired  with  his  brother  to 
defraud  him  by  means  of  the  alleged  accounts,  ai^ 
of  another  aeeonnt,  by  which  a  balance  waa  siniCK 
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ia  favour  of  a  sister  of  the  Hardeys  against  the 
firiD.  Triston  also  filed  another  indictment  aMinst  the 
pluntifl^  for  perjury  in  the  affidavit  on  which  he  had 
obtuned  the  ii^unetion.  The  Indictments  were  found 
at  the  Central  Criminal  Court,  in  June,  1847,  and  were 
removed  by  the  plaintiff,  by  certiorari,  intothe  Court  of 
Queen's  Bench.  The  perjnry  indictment  came  on  first 
for  trial,  at  Nisi  Prins,  before  Wightman,  J.,  when,  in 
consequence  of  an  arrangement  then  come  to  between 
the  leading  counsel  for  the  prosecution  and  defence,  no 
evidence  was  offered,  and  a  verdict  of  not  guilty  waa 
taken.  The  plaintiff *s  affidavit  stated,  that,  upon  the 
case  being  called,  "  without  the  learned  judge  having 
his  attention  called  to  (he  nature  of  tlie  said  indict- 
ment, or  of  the  other  indictment,  or  of  tlie  specific 
charges  in  either  of  them,  and  without  the  same  having 
been  in  any  manner  oi>ened  to  him,  it  waa  agreed  be- 
tween the  counsel  on  both  sides,  that,  in  consideration  of 
no  evidence  being  offered  on  behalf  of  the  proeeeution, 
in  support  of  the  Mid  indictment  for  perjury,  the  j^atn- 
tiff  should  consent,  that,  by  an  order  of  Nisi  Prina  to  be 
then  made,  the  eaid  two  indiatmfents,  and  all  mattarain 
difference  between  the  plaintiff  and  Triston,  should  be 
referred  to  arbitration :  that  it  was  also  agreed,  that, 
in  consideration  of  the  agreement  to  refer  as  aforesaid, 
no  evidence  should  be  offered  in  support  of  the  con- 
spiracy indictment,  hut  a  verdict  of  not  guilty  should 
be  talcen."  The  affidavit  in  reply  stated,  that  tlie  only 
evidence  of  the  agreement  was  the  minute  of  coun- 
sel, viz.  *•  No  evidence  to  be  offered  in  either  indict- 
ment, and  verdicts  of  not  guilty  to  be  taken.  All 
matters  in  difference  between  Triston  and  the  defend- 
ant to  be  refeiTed  on  the  usual  terms,  and  with  all  the 
xisaal  powers.  Costs  of  the  indictment  to  tie  in  tlie 
discretion  of  Uie  arbitrator.  Prosecutor  not  to  be  pre- 
ludiced  by  not  having  ofierfed  evidence. — ^F.  Thesiger, 
N.  £.  Cockbom  that  it  was  not  agreed  that  the 
indictments  should  be  referred,  norfbrthe  connderation 
alleged,  further  than  that  it  was  part  of  the  arrange- 
ment :  that  Triston  was  not  bound  over  to  prosecute, 
though  anxious  to  go  on ;  and  the  arrangement  was  at 
first  entered  into  by  the  leading  counsel  for  the  prose- 
cution on  his  own  responsibility,  though  ultimately 
acquiesced  in:  that  it  appeared,  from  inquiry  at  the 
Marshal's- office,  that  an  abstract  of  the  indictment 
was  handed  up  to  the  judge  prior  to  the  trial,  and  seen 
by  him,  and  he  was,  in  fact,  then  acquainted  with  the 
nature  of  the  charge,  and  had  since  made  an  order  in 
Chambers  in  relation  tliereto,  when  his  attention  was 
again  called  to  it,  without  objection.  The  order  was 
immediate  drawn  up,  and  contained  the  usual  term, 
tiiat  the  Court  might  be  prayed  to  make  it  a  rule. 
Both  parties  had  acted  under  the  refisreneefora  twelve- 
month, up  to  which  time  the  plaintiff  had  not  proved 
anything  due  to  Iiim.  He  then  proceeded  in  the  suit, 
by  carrying  in  his  charge  before  the  Master,  and  pro- 
ceeding thereon.  Triston  had  moved  in  the  Bail  Court 
to  attach  the  plaintiff  for  such  proceedings,  as  a  con- 
tempt of  the  Court  of  Queen's  Bench ;  bat  his  rule  was 
discharged  on  a  technical  ground,  the  Court  expressing 
a  clear  opinion  that  the  attachment  must  be  (H-dered,  if 
at  all,  on  the  merits.  The  plaintiff  continuing  bis 
proceedings  in  the  suit,  Triston  now  moved  to  stay 
them.  After  service  of  the  notice  of  motion,  the  plain- 
tiff, without  leave  of  the  Court  of  Queen's  Bench, 
revoked  the  arbitrator's  authority.  The  order  of  Nisi 
Prins  gave  the  arbitrator  power  to  enlai^ge  the  time,  by 
writing,  under  his  hand,^  the  foot  thereof.  The  arbi- 
trator made  one  such  emargement  until  January,  1849. 
The  order  and  enlargement  were  then  made  a  rule  of 
Court,  on  Triston'a  application;  and  the  arbitrator  made 
a  second  enlargement  at  the  foot  of  the  rule,  at  one  of 
llie  arbitration  meetings,  in  the  presence  and  with  the 
consent  of  the  plaintiff's  connsel.  Triston,  however, 
afterward^  by  the  pl^tiff*!  consent^  obtidned  an  order 


from  FatteSon,  J.,  at  Chambers,  for  liberty  to  mikt  tt 
enlargement  at  the  foot  of  the  rule ;  and  the  ai^Itntj 
a^iu,  in  express  pursuance  of  sack  order,  «al&rged  i 
time  until  January,  1850. 

7>«  SoHeUor-Gtaeralj  Httrbtontt  and  C.  J.  Fo* 
for  the  motion.— A  motion,  and  not  a  bill,  is  the  ji 
per  mode  of  raising  this  question.  (  T^ibutt  v.  Pttttt. 
Hare,  164).   A  bill  is  only  nemsanr  to  suapend  { 
operation  of  adecreeinrolled,  (Mitr.Pl.,p.  M,4tiied 
not  to  stay  the  proceedings  of  the  parties.  Thii  rrf 
ence  to  arbitration  is  under  the  stat.  9  &  iOVi 
3,  c.  lA,  because  it  embraces  **all  matters  in  iSt 
ence.'*   (ZJaiwon  v.  Sadler,  1  S.  &  S.  537;  Htmjot 
Swinnerton,  10  Jur.  907).   As  reported  in  3  FhiB 
the  reference  is  only  of  matters  in  question  in  the  p 
but  the  record  states  it  to  be  "  all  matters  ia  diSeqf 
upon  any  account  whatsoever."   Nichols  r.  (5aii»j 
Ves.  266)  is  express,  that  the  reference  of  a  Chu^ 
suit  made  a  rule  of  Qneen*s  Bench  is  etsUt&Ue. ' 
this  case  the  suit  itself  is  not  referred,  Dartodi 
beingapartyto  the  arbitration;  hutthesnbject-i 
of  the  suit,  as  between  the  plaintiff  and  Tmtc^ 
principal  thing  referred.   The  reference  beii^ 
ole,  the  revocation  without  leave  is  a  nullity.  ' 
3  &  4  Will.  4,  c.  42,  s.  39.  has  been  decided  to 
references  under  the  9&10Will.3;  {Sar.R 
Adol.  &  EU.  G19);  and  the  reference  is  not  i 
tutable  because  It  is  made  by  an  eider  ef  VUl 
(Ruihwrth  V.  Barron,  S  Dowl.  317).  ITd 
M^Cullum  (8  T.  R.620)  and  Rex  v.  BttrdtU,  (t 
&  Ell.  fiJ9,  more  fully  reported  in  2  Ner.ft" 
which  will  be  cited  contra,  do  not  apply,  ora 
roled.   In  the  latter  case,  it  appears  that  then 
thing  that  could  be  made  the  subject  of  ciril  proc 
The  former  Is  opposed  by  Baker  v.  TowiukaU,  (7 
22,  and  more  fully  reported  in  1  J.  B.  Hoo. 
This  being  so,  this  Conrt  has  no  longer  jariidt 
entertain  the  suit  as  between  these  parties, 
cases,  from  ItidMs  v.  Ckalie  downwam,  are  _ 
on  the  point,  except  Niekols  v.  Roe,  (5  Sa 
where  the  Vice-Chancellor  asserted  the  juriidiwf 
cause  the  submission  had  not  hfxn  made  ankff' 
when  the  bill  was  filed,  but  that  decision  nt 
by  Lord  Brougham,  (3  My.  &  K.  431 );  tvA  1 
Stomnertm  expressly  establishes  that  and  the 
decisions.   The  otlier  side  say  that  it  is  ill^ 
parties  to  oompromlse  a  perjury  indictnent; 
Court  cannot,  on  motion,  decide  as  to  tlie  rait 
invalidity  of  an  order  of  the  Court  of  Quea's' 
that  question  must  be  rniaed  when  we  go  Uiere  to 

our  award.   The  objection  really  rests  on  an  al 
distinction  between  publio  and  private  misdemoa 
whieh  the  cases  shew  to  have  no  existence.  Tin 
FaUowet  vv  Ti^hr,  (7  T.  R.  475),  the  Court  pem 
a  compromise  of  an  indictment  for  obstruetiog 
navigation,  on  terms  of  removing  tlie  nuiaancs. 
Beeleyv.  IVingfield,  (11  East, 46),  aleadingM* 
Court  gave  the  defendant,  who  was  convicted  € 
treating  a  parish  apprentice,  six  months' impn»"3a 
instead  of  twelve,  in  consideration  of  his  psyinR  tw 
penses  of  the  prosecution ;  which  was  followed  in  i 
v.  Striekwood,  (4  B.  &  Adol.  421 ),  which  waa  U 
dictment  for  disobeying  an  order  of  mainttnanc*. 
also  Rex  v.  C<aetbatchy  (2  D.  &  B.  265),  for  ?on" 
of  highway.   And  both  perjuir  and  conspimTJ 
allowed  to  be  compromised  by  Lord  Keryon, 
Rex  V,  FaliUmd,  ( Kyd  on  Awards,  p.  6C),  dirwtt 
verdict  of  acquittal  to  be  entered,  and  all  ma»«a 
dispute  to  be  referred  to  arbitration.  This  is  p«« 
our  case,  and  it  has  never  been  overmled.  t*"* 
Bltmtmt  (2  Wils.  341 )  and  Keir  v.  Lemm,  (6 
308  ;  8  Jur.  824),  which  will  be  cited  eontia,  « 
cases  of  arbitration,  but  cases  in  which  a  piw"""" 
who  had  no  interest  in  the  matter,  "gw**  Mm 
of  money  not  to  prooeed.  In  fFantr.  1119* 
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&;85;  7  Soott's  N.  B.  499)  the  Court  strongly  dia- 
ggUMi  between  a  bribe  to  an  aninterested  party  and 
MFwber^  UQoe  affidavit  aays,  a  just  debt  is  due. 
Kslvgeinaita  are  valid.  The  order  is  not  less  an 
hriieciine  it  has  become  a  rule.  Is  the  u-bitrator 
p  down  to  the  CrotmK)ffice  and  pot  the  memo- 
IBB  on  the  file?  One  eDlaigement  vas  consented 
tliem,  and  the  other  v,  aa  made  on  the  authority  of 
ader  consented  to  by  them. 

9.I>.K«aaeBitiJ,  J.  Jervit,  contra. — As  this  order 
fti  Prins  was  made  io  consideration  of  stifling  the 
kntion  for  perjury  and  the  indictment  for  conspi- 
ksocb  order  was  bad.   It  was  also  vitiated,  inas- 
au  it  was  made  by  a  judge  utting  In  Middlesex, 
i  lad  no  jurisdiction  to  deal  with  on  indictment 
1  stood  for  trial  in  London, 
following  authorities  were  referred  to :— Z7- 
n.  Bird,  {2  S.  &  S.  372) ;  Keir  v.  Laman,  (15 
JoQm^  N.S.,  Q.  B.,  302) ;  GoHiw  v.  Blantem,  (2 
kSC;  1  Smith's  Lead.  Cas.  124) ;  Johtum  v.  Ogil- 
1P.  W.  277);  fVard  v.  Uwd,  (1  Dowl.  &  L. 
l&paruCrite^lfjf,  (3  Dowl.  &  L.S27);  Bar- 
"  iT.iWyer,  (10  Mod.  204;  Satk.  140)  ;  Bean 
rr,(l  Lev.  139);  Milne  t.  Oratrix,  (7  East, 
IVitson  on  Awards,  p.  30,  last  ed. ;  and  Sex  r. 
'"(Taont.452). 
k— Sir  James  WioBiir,  V.  C,  now  delivered 
I— In  this  case  I  have  come  to  the  conclusion 
Intidpated  I  shoald  do  during  the  aTgument, 
|bl  was  desirous  of  avoiding  it,  if  I  could  with 
(im  lo  myself.  But,  upon  consideration,  I  really 
t  atertun  a  doubt  about  it.   A  bill  was  filed  in 
M  by  tbe  plaintiff  against  the  defendants,  Tris- 
tatwD,  and  another,  the  object  being  to  take 
iieeontta,  in  which  Dartnell  had  no  interest,  ex- 
w  1m  had  been  appointed  to  receive  the  income 
^  pnmeHy  for  the  benefit  of  the  other  two. 
ttlttdeiesdants  took  proceedings  of  a  criminal 
Hardey,  one  being  an  indictment  for  per- 
^  the  other  being  an  indictment  for  a  conspi- 
ww^d  him.   Upon  these  proceedings  coming 
h*,itwu  anangea  between  the  parties  (and  I 
t  H  to  have  been  with  the  approbation  of  the 
itw  a  verdict  of  not  guilty  should  be  entered  on 
■irtments,  and  that  a  reference  should  be  made 
■tleri  in  dispute  between  the  larties,  which,  of 
r*Ml(I  include  the  Chancery  suit,  and  the  sub- 
_  *  Several  questions  arose  as  to  whether  any- 
NiMeted  with  the  indictment  was  involved  in 


,  but  which  are  not  material  to  conwder 

•  new  to  the  observations  that  I  have  to  make 
^me.  This  took  place  in  the  rear  1848. 
■Igroceedings  then  went  on  for  some  traie,  when, 

Biidey,  the  plaintiff,  revoked  the  submission  to 
awD,  and  also  applied  in  this  court  fi>r  a  com- 
^  exanine  witnesses  under  an  order  which  had 
JBMe  for  taking  the  accounts.  Supposing  the 
"""ve  been  made,  it  would  have  settled  all  those 
Id  one  case  I  think  I  did  go  so  far  as  to 
"perproceediupB  in  a  suit,  the  object  of  which 
■w >cc(nnnliahed  by  the  award  made  under  the 
■■>«i  rf  the  parties.   But  that  is  not  the  way  in 

•  tjii  (tse  ia  to  be  tried.  Here  no  award  has 
'"•'K  and  the  question  is,  whether  I  am  to  take 
™*  tanm,  upon  a  motion  which  has  been  made, 
■|n>toiUy  the  proceedings  in  the  suit,  while  the 
w  rnuina  in  its  present  state  before  the  arbi- 

•  How,  Bome  Bivnment^  urged  with  very  great 
■fcttn  been  addreesed  to  me  to  shew  that  this 
ace toubttiation was  altottether  null  and  void, 

17  K  nwnnce  of  matters  whuh  formed  the  subject 
V  °>?uul  pnceeding,  although  it  inTolved  many 
CiS*!«',?a>tIoned.  It  is  on  that  ground  tbatl 
J^nUedapon  to  stay  theie  proceedings.  Now, 
'*"^Mon  the  Covrt  of  Exoheqner,  npoited 


in  Anstruther^  (Hutchison  v.  Hodgson,  2  Anst.  361)> 
a  somewhat  similar  application  being  made,  the  obser- 
vation of  the  Court  was,  that  the  right  course  for  the 
parties  was,  to  proceed  at  law  for  contempt  in  having 
violated  the  rule  of  the  Court  by  the  course  they  were 
taking,  and  not  to  apply  to  the  Court  to  sta^  the  pro- 
ceedings. I  do  not  mean  to  give  any  opinion  as  to 
what  cases  might  arise  where  the  Court  would  do  other- 
wise. I  am  quite  clear  that  the  course  I  ought  to  take 
is,  to  let  the  motion  stand  over,  with  liberty  to  the 
party  to  take  such  proceedings  as  he  may  be  advised. 
It  is  possible  that  a  court  of  law  may  treat  the  act  of 
the  plaintiff,  in  revoking  a  submission,  and  in  taking 
the  proceedings  be  has  done  here,  after  the  submission, 
as  a  contempt,  and  deal  with  that  contempt,  if  they 
so  consider  it— for  I  do  not  give  any  opinion  whether 
they  will  couuder  the  proceedings  as  being  reallv  null 
and  void — they  will  deal  with  it  in  a  way  that  will  fur- 
nish the  Court  with  a  guide  hereafter  in  similar  cases. 
But  I  cannot,  with  aatishction,  deal  with  this  case 
otherwise  than  by  leaving  the  parties  to  take  that 
course  at  law.  In  the  mean  time,  the  commbnon  must 
not  be  executed. 


COURT  OF  QUEEN'S  BENCH. 

SITTINGS  IN  BANC  AFTER  HILARY  TERM. 

ReO.  v.  The  iNHABtTANTS  OF  FORNCBTT  St.  MaHT,  NoB- 

vicB.—Feb.  24. 

By  ^at.  1^2  TVtil.  4,  c.  li,  (local  and  personal,  pub- 
lic J,  the  Corporation  of  Guardians  of  the  Poor  of 
the  City  of  Norwich  were  to  have  the  Care  of,  and  pro- 
vide for  the  Maintenance  of,  all  the  Poor  of  the  Pa- 
rishes in  the  City;  and  were  vested  trith  all  the  Power* 
of  Overseers,  touehinp  or  eoneeming  the  Maintenance, 
Relief,  Management,  Removal,  or  Empleymettt  of  the 
Poor;  and  were  empowered  to  institute  and  defend 
Appalls  against  Orders  of  Removal,  and  to  ascertain 
what  Sum  would  be  needful  for  the  Relief  and  Main- 
tenance and  setting  to  work  of  the  Poor  of  the  said 
Parishes,  and  to  assess  and  apportion  the  Share  to  be 
paid  by  each  Parish, 

An  Order  was  obtained  ly  the  said  Corj>oration  for  ike 
■Remotal  of  a  Pauper  from  tlie  Parish  of  S.,  in  the- 
City,  to  a  Parish  in  the  County,  who  had  resided  for 
Two  Years  in  the  Parish  of  S.,  and  for  Twenty 
Years  immediately  before  that  in  another  Parish  in  the 
City: — Held,  that  the  Pauper  was  rendered  irre- 
movable by  Sect,  1  of  Stat,  9  ^  10  Vict.  c.  66,  inasmuch 
as  Sect.  8  of  that  Statute  incorporated  into  it  Sect.  100 
of  Stat.  4^5  Will  4,  e.  76,  by  which  ihe  Word 
'*  Parish'*  tncAAZef  **a  CSb*  maitOaining  its  own 
Poor:* 

On  amwal  anuust  a  warrant  of  two  justices  of  the 
peace  of^  the  city  and  county  of  the  city  of  Norwich, 
applied  for  and  obtained  on  the  16th  November,  1846, 
by  the  governor,  deputy  governor,  and  guardians  of  the 
poor  of  the  city  and  county  of  the  city  of  Norwich,  and 
liberties  of  the  same,  for  the  removal  of  William  Catch- 
pole,  hu  wife  and  children,  therein  named,  from  the 
parish  of  St.  Stephen,  in  the  said  city  and  county  of 
the  city  of  Norwich,  to  the  pariah  of  Fomcett  St.  Mary, 
in  the  county  of  Norfolk,  the  warrant  was  confirmed, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench 
on  the  following  case : — The  cit^  and  county  of  the 
city  of  Norwich  extends  over  thirty-ux  parishes  and 
six  hamlets,  the  poor  of  which  are  maintained  out 
of  a  common  fund  raised  under  the  provisions  of  stat. 
1  &  2  Will.  4,  c.  li,  (local  and  personal,  public),  passed 
on  the  23rd  August,  1831,  intituled  *'  An  Act  for  the 
better  Management  of  the  Poor  in  the  several  Parishes 
and  Hamlets  In  the  City  of  Norwich  and  County  of  the 
same  CHty,"  the  said  parishes  and  hamlets  not  being^ 
ssYeEsUy  charged  with  the  malntenanos  of  their  own 
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poor,  (which  act  was  to  be  t&ken  as  forming  part  of 
this  case*).  The  panper,  William  Caichpole^  had  re- 


*  The  followiiu;  are  the  material  sections  of  stat.  1  &  2 
Wfll.4,c.li:- 

Bjsect.  1,  theprecedii^aot,  10  Anne,  e.  6,  "  for  erecting  s 
Workhouse  in  the  City  ana  Coonty  of  tiie  Citf  of  Norwich,  for 
tiie  better  Employment  and  maintaining  due  Poor  there/' 
and  stati.  4i  Geo.  3,  e.  Ini,  and  7  &  8  Geo.  4,  e.  xxiz,  for 
altering,  ameading,  ud  eDlaiging  the  powera-  of  Ant  aet,  were 
repealed. 

By  aeot  2*  It  mi  eoaoted,  tiafc,  ia  ereiy  year,  rixtf^^hne 
persons  aho^  be  eleeted  gnardiaDS  of  the  poorof  the  niddty 
and  coontjr,  for  the  severalparishea  aod  bomlete  theron. 

By  sect.  11,  the  gaardioni  w  elected  were  incofporatsd  by 
the  name  of  "  the  goTemoc,  depn^  governor,  and  gaardiaiu  o( 
the  poor  of  the  day  and  county  of  iTorwjch,  and  liberties  of 
the  same." 

By  sect.  29,  It  was  enacted,  that  the  said  eerponttion 
Aould  have  the  care  of,  and  provide  for  tbe  malntenaBce  of, 
all  the  poor  of  the  said  parisbes  and  hamlets,  and  ^onld  have 
Ml  power  to  examine,  search,  and  see  what  poor  persons  were 
come  h)to,  inhabiting  or  reeitUng  within  tbe  same,  nfid  sboold 
have  power  to  receive  &B  such  ppor  'pergObs  into  any  work- 
house banging,  or  to  belobg,  to  the  said  eorporatioD. 

By  sect.  31,  it  was  enacted,  "'tiiat  the  said  corporation 
hereby  conatitated,  and-  Aeir  .sooceitora,  aball  be  aod  tfa^ 
are  hereby  declared  to  be  vested,  wiA,  and  ah^  add  are  haiel^ 
n^nired  to  exer<use,  all  ipd.  every  the  powers  and  anUuritiM 
with  which  churchwardens  and  overseers  of  the  poor,  or  any  of 
tbem,  by  any  laws  made  or  to  be  juade,  in  ell  or  any  oases 
toodiing  or  concerning  the  apprenticing,  mainteoance,  relief, 
management,  removal,  or  employment  of  the  poor,  or  the  &p- 
pfication  of  any  of  the  rates  made  for  their  use  or  mainte- 
nance, are  or  anaU.  be  inreated,  (except  as  herein  otiierwise 
provided) ;  and  the  said  oorponUon,  or  the  goremor  or  deputy 

Kvemor  for  tbe  time  being,  or  any  person  appoints  by  or  on 
half  of  tbe  said  eorpor&tion,  are  uid  is  hereby  anthoriwd 
and  empowered  to  do  and  perform  all  and  every  racfa  act  Or 
acts  as  ehorchwardens  and  overseers  of  the  poor,  or-  any  of 
fiiem,  are  or  may  be  enabled  to  do  and  perform  (except  as 
herein  otherwise  provided)  ui  all  or  any  such  cases ;  and  tbe 
nid  corporation,  or  tbe  governor  or  deputy  governor  fbr  tbe 
time  b^g  on  behalf  of  the  said  corporation,  shall  and  may 
inatitnte  and  defend  any  appeal  against  any  rate,  or  any  order 
of  removal,  or  for  the  maintenance  of  any  bastard  children,  or 
any  otlier  order  relating  to  the  poor  of  the  said  city,  or  in  any- 
wise relating  to  or  affecting  tbe  objects  or  purposes  of  this 
aet,  aod  issue  or  receive  any  notice  respecting  the  same,  in  the 
same  manner  as  diurcbwardena  and  overseers  of  tbe  poor  re- 
spectively, bv  any  law  made.or, to  be  made,  are  empowwed  or 
required  to  tfo,  and  shall  and  may  take  any  legal  securities  or 
indemnification,  In  trust  for  the  inhabitaats  of  .the  said  city,  or 
of  any  hamlet  or  parish  of  the  same,  which  they  shall  deem 
necessary  or  pradent  to  be  talcen  for  tfte  purposes  of  this  act 
in  any  case  or  cafes  whatsoever;. and  all  assignments  and 
transfers  of  pensions  or  other  monies  to  wbidi  any  poor  per- 
son orperioiia  ekargeaUe'to,  and  ieekjng'rdtef  nroni,'the 
Ibads  of  tbe  said  cor^iratioB,  dtall  be  entitled,  andwUdieball 
be  essignable  or  transftraUe  to  any  duttdnrarden^or  evtr- 
aeeraof  the  poor,  by  sny  IswDOWio  ftvce  or  beriafter  to  be 
enacted^  shw  be  asdgned  and  transferred  to  tbe  tieasurer  or 
treasurers  for  the  time  being  of  the  said  corporation,  and  be 
bj  bim  or  them  received  for  the  nsa  of  the  scad  corporation, 
and  lus  or  thebr  receipt  shall  be  a  full  discharge  therefnvn." 

Br  sect.  32,  justices  of  ttie  peace  were  authorised  to  proceed, 
on  the  complaint  of  the  governor  or  deputy  governor,  or  the 
dark  of  the  said  corporation  fm  tbe  time  being,  ok  otlier  person 
or  persons  appointed  i^  the  said  corporation,  in  such  and  the 
like  manner,  to  all  inttttts  and  purposes,  as  if  sodi  complaint 
had  been  made  by  any  dturchwardens  aod  overseers  of  any  of 
the  said  parishes  or  hamlets,  or  any  of  them ;  and  aU  orders  for 
'  the  removal  of  any  poor  cbargeable  to  any  of  the  said  parishes 
or  hamlets  were  to  be  made  upon  the  compUint  of  the  said 
governor  or  deputy  goremor,  or  some  person  appointed  on 
behalf  of  tbe  s«d  corporation ;  and  every  encb  removal  was, 
upon  the  order  of  removal,  to  be  stated  to  be  nude  upon  the 
complaint  of  the  governor,  depuhr  governor,  and  gaaidiane  of 
the  poor  of  the      and  ooioi^  of  Norwidi.  and  liheitiea  of  the 


B7ieet.34,  tbaaaidcorpMationwm  empowered  to  aacar- 


uded  in  the  said  parish  of  St.  Stephen  for  two  yoi 
next  before  the  aj^licatioa  for  the  said  wanantu  ]j 
moral ;  haviiig  resided  in  the  hamlet  of  H^h^  1 
the  said  dty  and  county  of  sud  dty,  dnringi  U 
twenty  years  iqpnediatelj  preceding  tbe  said  twoyiJ 
there  being  no  interv^  Itetween  his  leaving  thai 
hamlet  of  Heigham  «ad  hia  goin^torendeinthai 
parish  of  St.  Stephen.  For  a  penod  of  mote  thul 
years  next  b^oiQ  the  monthof  Septembei,A.D.li 
the  pauper  wjaa  noi  a  priaoner  in  a  prisoa,  &c. 
case  ne«rtived  tho  other  esccmUoos  ia  the  pvrwti 
aaot  1 S  at«t-.9  &  10  Vkt.  eM.}  In  tbe  mtitk) 
September,  IQ4£,  the  panper  iteeired  relief  fawl 
appeUvit  paiiah,  and  be  continoed  to  receive  sod  4 
np  to  tha  n^dle  of  Angwt,  a.x>.  18^  when  ill 
duoontianed.  Upon  aoui  relief  being  diieonlirf 
the  pauper  apptied  for  ii^lief  to  the  goTeraor.M 
goTemar,  ana  euardlatu  «f  the  poor  of  the  Eatdt 
and. county, of  tiie.  oitr-of  Norvrich,  under  tite  }■ 
sioaaof  the  aaid  net,  (1  &  S  Will.  4,  c.  U],  whol 
upon  reUeved'him.  hj  tho  payment  of  a  sma  ofi 
weekly,  and  he  was  in  the  recMpt  of  sach 
the  date  of  the  warrant  of  rCaoval.  It  i 
tended,  ou  behalf  of  the  appeUanti,  tluti 
and  county  of .  the  city  of  Jilonneh  b  «i 
meanisA  of  fba  void  *' natiah,"  as  iataiynt«4l 
109th  Matioa  of -tto  M..4,  ft  «  WiO.  4,  cN 
that  the  K9ld«M»«f  the  penper  in  the  illy  att 
of  ,the  city  of  ]i(wmehr*-<that  is  to  say,  in  r 
hamlet  of  Helgham  and  the  said  parith  of  Sbl 
togatUer — for  twenty-two  years  next  bcfen :" 
cation  for  the  said  vrarrant  of  reniotal,  rOd 
irrenovable,  under  the  atat.  9  &  10  Viet.  c.  Oh ' 
Court  should  be  of  that  opinion,  thawtewtfli 
quashed ;  otherwise,  it  was  to  be  otaAeati,  Bil 
was  argued  in  Hilary  Term*  by 

Martin  and  Pasklc^t,  in  support  of  tbe  onlerj 
aons. — ^By  the  interpretation  clause,  sect.  IW, ' 


tain  what  sum  would  be  aaedful  for  the  relid'aiid 
and  setting  to  work  of  the  poor  of  the  siid  pvi^ 
lets  under  the  care  and  management  of  the  sui  » 
and  they  were  to  assess  ami  apportion  the  shirt'*'' 
each  parish  and  hamlet  in  the  said  ci:y  and  couiitj. 

By  sect.  .Tj,  Ihe  said  corporation  were  empoiwri* 
nate  and  appoint  the  cbarcinvardena  and  overMOs  d 
ral  parishes  and  hamlets,  or  such  othnr persons  a  ' 
tidnk  eoqpedieat,  to  rate  aadstMsr,  ampg'tte' 
the  ssM  several  pariabsa  aadkluilatltr'tbe  ABU  ne 
purposes  of  the  net  direoted  to  be  raised  by 'Bdipiflst. 
libn^,  or  place,  and  which  ehorchwardens  and  cwcrw  ^ 
to  have  fi^  power  to  assess  and  levy  tUe  same  spoaMB' 
aons,  and  in  such  manner,  as  now  are  or  ihaUbabj 
rectedforthe  assessment  of  rates  for  the  relief  of^ 

By  sect.  42,  it  was  enaotodr  that  tfte  gasrdiass,  it 
and  determining  the  proportion  of  the  moafca  to  be  itf 
tbe  relief  of  the  poor  by  the  said  several  pajfel'eS'  k*™* 
berties,  and  places  withk  the  said  citv.  and  ooantj  of 
city,  should  calculate  the  same  upon  the  vrtde  aiw  ^* 
Oe  messnagei,  lands,  ttthea.  tenemerti,  and  bsedn 
within  tte  aiM  dH; 

ByaeekSr^  (tt'caaaOeiBijoritvortbaiMtvlsof^ 
riA  Of  haulal  fat  the  srid  dty ad  oooaQ'.  ia 
should  tUok  aach  pactahor  bsmlet  aggiieMd  bywQ 
tion  of  aay  rata  or  assessment  made  by  virtne  ef  the  pv* 

that  aa  upon  such  padrii  or  banlet,  ne 

parish  or  hamlet  were  reqalred  to  oppMlaglBit  IIbmiW 

quarter  sessions  for  tbe  county.  , 
By  sect.  88,  it  was  provided,  "  that  appeals  •pB** 
for  tiio  removal  of  poor  persons  from  any  p*™'',  hsiwflii 
bcrty,  or  place  within  the  said  and  conaty 
city,  to  any  pariah,  hamlet,  liberty,  or  place  n**;*!*  ° 
said  dty  and  eoun^  of  the  same  aty,  shall  be  "^"t^ 
neral  quarter  sessions  of  the  pesce  for  the  w'^'fjl^ 
to  be  holden  witiun  four  calendar  months  aeit  iftw ""  *^ 
of  sudi  appeal  shall  have  ariseD,"  &«■  -  .  ..j 

*  Jan.  1 7 ,  before  Lord  Denun,  C.  J.,  VMmmt 
and  £rle,  JJ. 
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ft  5  m  4y  c.  76,  the  irord  ^'pftriih''  inoludes  s 
twfaRthenmex»tefbrtfaepo(ffii  made  throagh- 
t    bat  not  wb«n  «  dIatinetisB  is        up  betweni 
I  paw  of  Uw  serwal  parishes  wiUiin  the  mij.  By 
)  kicd  acts  a  common  iiiiid  was  Taised^  and  one 
A]h»w  wh  boUt  for  the  mor  ^  the  parishes  and 
akb  vttUn  the  city  aad  osu^  of  the  oitj  of 
hneb,  bat  do  diflercnce  was  male  In  the  fhsige 
of  the  ssTEiil  pariahes.   fTherv  referred  to 
hUnd42of8tatl8E2Wm.4,c.U.]  The88th 
In  keeps  tbe  pariahes  distinct  for  the  parpose 
■MTiL  In  Bex  r.  St.  MkhtuI  at  Tkom,  tn  Nor- 
,(6T.B.f36V  and/iesT.  Wfmimdham,m.662), 
sbdd,  that  thoiwh  the  inoupmHtion  of  the  pa- 
irf  the  city  of  Norwich  by  sUt.  10  Anne,  c.  6, 
ittna  MMv  mterie,  the  parnhes  continued  separate 
^tetasn^eeta  sttai^^  X^Pmntm,  3.—The 
tiBthiscsM  ia,  whether,  stncftslat.  9  &  10  Vict. 
I  jajer  is  TcmoTsUe  from  one  pariah  In  the  dty 
tliff.l  He  remevaishaite  alissys  haen  from  some 
1  b  me  aty  of  Norwidi,  aot  from  the  city  of 

Mnm  and  PtalmBTf  oentra^If  Norwich  is 
n^dtiiimg  its  own  poor,  it  is  within  the  in- 
loa  danoe,  seet.  109,  of  stat.  4  &  5  Will.  4,  e. 
wittiiB  Stat.  9  &  10  Vict.  e.  80,  which,  by 
tto  be  read  aa  me  act  wi^  It.   Br  sect.  £9  of 
Will.  4f  c.  li,  themanageroestof  the  poor  Is 
the  orerseers  and  placed  in  the  corporation 
L  rCUirftl^J.— Does  not  sect  109  mean, 
ibos  nom  wiucn  an  order  of  remord  mig^t 
'\  SHi^  J.-«By  aeet.  88,  aslar  as  strangers  are 
,  the  remoTU  is  from  tlie  parish.  Too  must 
the  cily  of  Norwidi  nsfy  be  a  remering  pa- 
ad  n  bewme  a  Tcspondent  parisb.3  By  sect 
mn  of  remoTsl  ore  to  be  made  upon  the  com- 
•  of     eotporatlon  of  suardlanB,  not  of  the  over- 
rfthepsriA.   The  8^  section  was  intended  to 
nnny  ease  of  remoral,  and  to  proride  for  the 
Miffed  at  the  qoBrtn  sesdons  for  the  county. 
^  J.— The  question  is,  whether  a  place  main- 
j  *  own  poor  IS  synonyrnous  with  a  place  to  or 
»udi  u  order  of  removal  may  be  made.  Could 
'■'•yi*  residence,  as  an  apprentice,  in  one  of  the 
I  of  the  city  of  Norwich,  be  connected  with 
•v^  reddence  in  another  1   The  stat.  9  &  10 
was  passed  in  restraint  of  the  power  of  re- 
f  city  of  Norwich  nerer  ooold  iiare  remored 
^]  It  ooald  hav«  remorred  the  burthen  of 
1^  »  panper.  J.^Only  in  tlie  same 

toaioD^  under  wot.  33  of  stat.  4  ft  ft  Will.  4,  o. 
eyiborefeirred  to  sects.  89  and  34  of  stat.  1 
icH.}  Our.  adv. vaU. 

vvmiy,  C,  jr.,  now  deOtered  the  judgment  of 
It— The  panper  in  this  case  was  removed  from 
P^of  St.  Stephen,  Norwich,  to  Fomcett  St. 
"  ^  He  had  resided  for  two  years  in  the 

^SUStMihen,  and  for  twenty  years  immediately 
uut  m  the  hamlet  of  Hei^ham,  in  Nor\?ich. 
_  &  2  "Will.  4,  c.  li,  provisions  are  made 
Bwhidj  the  poet  of  the  various  parishes  and  places 
of  Norwich  are  maintamed  out  of  a  joint 
g'ywjy  the  corporation  of  guardians  by  as8C8s< 
^Hoortiiig  to  the  TBhie  of  property  In  each 
■'wphe^  wiyioot  regard  to  the  number  of  per- 
'  WierM  in  each.  The  same  eonne  had  preTailed 
w  [wnoM  acta  of  PorUament,  which  were  repealed 
sSLj  ■  ^  "^^^  *»  ^-  Notwithstanding  this 
I  It  had  been  decided  twice  that  the  parishes 
m^J!^  Norwich  remained,  in  their  relation  to 
^  a  ^'stinct  and  separate ; 

iTL  °*  Thonit  in  Noneicht  6  T.  K.  636, 

tfM^^-  "ymondkam,  Id.  562);  and  the  same  rule 
J^^^  ttt  this  day  as  to  settlements  and  many 


Bat  the  qiiesti<m  in  the  present  case  arises  as  to  the 
legali^  of  toe  varcHiit  of  zonmL  under  the  1  st  seetton 
of  stat  9  &  10  Vict.  e.  08,  irhlcb  providei^  **  tliat  no 
penon  shall  Iw  removed,  nor  dull  any  warrant  he 
^[ranted  ftr  the  remonl  of  any  person,  from  any  paiidi 
m  which  such  person  sliall  bare  resided  for  five  yean 
next  before  the  application  for  the  warrant,**  and  the 
8th  section,  which  incorporates  into  the  act  the  provi- 
dons  of  stat.  4  &  Will.  ^  o.  76,  among  which  is 
sect.  109  of  that  act,  (the  interpretation  clause),  which 
enacts,  that,  "  in  the  oonstractton  of  the  act,  ttie  word 
*  parish*  aluul  be  oonstmed  to  include  any  pariah,  city, 
boroagfa,  town,  township,  lilwrty,  precinc^  vill,  village, 
hamlet,  tithing,  chapeliy,  or  any  other  plaoe,  or  divi* 
riott,  or  district  of  a  place  maint^Ing  its  own  poor, 
whether  parochiid  or  extra-parochial." 

We  are  asked  to  read  stat.  9  &  10  Vict.  c.  08,  s.  1,  as 
if  it  prohibited  the  remov^  of  any  panper  from  any 
ci^  m^taining  its  own  poo^  In  which  dty  such  per- 
scm  shall  have  redded  five  ^ars.  Norwidi  is  a  eltv 
maintaining  its  own  poor,  nd  the  paaper  has  reddea 
in  that  city  twenty-two  yeara.  On  the  other  hand,  it 
is  ai^ued,  that  ^e  put  of  the  interpretation  clanse 
above  cited  dees  not  apply  to  this  ease,  and  tliat  the 
remoral  is  not  from  the  Inst  fkom  the  parish  of  St. 
Stephen,  wMeh  dis^otlon  was  adverted  to  in  R«e  r. 
St.  Mk^ad  at  Thom^  where,  however,  the  remoTal 
was  to  a  parish  In  Norwich,  not  from  one. 

We  thmk  that  the  argument  of  the  appellants  must 
prevail,  and  that  we  must  read  the  clause  in  question 
as  if  the  word  "  city"  were  substituted  for  "  paristu" 
The  Legislature  could  liordly  intend,  that,  where  there 
is  one  common  fund  for  the  relief  of  the  poor  of  the 
city,  comprising  many  paririiea^  which  fund  is  an>*^ 
tiooed  in  the  imaing  it  witbo«t  regard  to  the  aumber 
of  persons  rdieved  m  aadi  poridi— end  so,  in  truth, 
every  removal  of  a  3uuper  is  on  behalf  of  the  whole 
city— a  pauper,  who,  by  reason  of  long  residence  in  one 
part  of  the  city,  is  irremovable,  shouM  l}eGome  remov- 
able 1^  reason  of  his  changing  his  abode  to  another 
part  of  the  same  city,  it  bdng  quite  immaterial  to  the 
ratepayers  in  what  part  of  the  city  he  retddes  when  he 
Is  chargeable. 

The  OTder  of  aeauons  and  the  warrant  must,  there- 
fore,  be  quashed.— Or&r  qfsmioiu  puiAett* 

EA8TEB  TERM. 

NOKTH  V.  WAESnXLD.— JpWI  30. 

A$sump»it  ffjf  Payee  againttMaier  of  a  Pnmimry  Note* 
Plaoy  that  ths  Nate  wa$  made  JOe/mdamt  a$id 
and  that  Plaintiff  afimoardt^  If  Deed-poU^  releaMd 
Defiandant  wureieated.  RtpUeaUen^  Nam 
m  Faelam,  Tks  Deed,  vMeh  the  Vreditora  o/G, 
eureed  to  atmpt  a  Oomoveitkuiy  eontaimed  a  CUmm, 
that  it  Mowfi  not  eaitend  to  imalidate  Notet  won  iniM 
other  Parfiei  niffht  te  joinOf  liable  with  O.,  or  pre' 
Judiee  the  C^tn  of  any  Oredkor  agiainal  a  Suretg  nff 
G.  :-^ffeldt  jtrtt,  that  tie  BepHeaHon  pat  in  Jwu 
the  Chn^veoon  of  the  Deed  as  alleged  in  the  Plea; 
secondly,  that  the  Deed  did  not  rdeate  Defendant. 

Assumpsit  hy  the  p^ee  against  tlie  maker  of  a  pro- 
missoiT-note  no-  lOOw.,  payable  en  demand.— Seoond 
plea,  fnat  the  note  was  mane  by  the  defendant  and  one 
William  Goddard,  jointly  and  severally,  and  that  tiie 
plaintiff  afterwards,  by  deed-poll,  released  Goddard, 
and  thereby  also  released  the  defendant.  Third  plea, 
that  the  note  was  a  ioint  and  several  note,  and  that  the 
defendant  had  joined  In  the  note  as  surety  for  Goddard: 
tbat  Goddard  was  indebted  to  other  persons,  and  that 
he  agreed  with  thepluntiff  and  his  other  creditors  to  pay 
a  composition,  which  they  ssreed  to  accept  in  full  satia- 
ftction  and  discliaige;  that  the  composition  was  paid  to 
tlie  plaintiff,  and  was  accepted  hy  him  without  the  oon- 
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sent  of  the  defendant.  Replication  to  the  second  plea,  non 
estfactum.  Replication  to  the  third  plea,  tliatit  wasnot 
agreed  by  Goddard  and  the  plaintiff  and  the  other  cre- 
ditors that  tliey  should  accept  the  composition  in  dia- 
chaj^  of  the  said  debt  doe  to  the  plaintiff;  and  of  the 
stud  other  debta.  On  the  trial,  before  CreasweU,  J.,  at 
the  last  Spring  As^zea  at  Chester,  it  appeared  that  the 
deed-poll  executed  by  the  plaintiff  and  the  other  cre- 
ditors of  Goddard,  by  wluch  they  agreed  to  accept 
from  Goddard  a  composition  of  4s.  in  the  pound,  and 
respectively  released  Goddard  from  the  debts  due  to 
them,  contiuned  a  proviso  that  such  release  was  not  to 
extend  to  invalidate  bonds  or  notes  upon  which  other 
arties  might  be  jointly  liable  with  Goddard,  and  was  to 
e  without  prejudice  to  any  claim  which  any  of  the  cre- 
ditors might  hare  against  an^  surety  of  Goddard.  Tlie 
defendant  was  one  of  the  creditors  who  had  executed  that 
deed.  It  was  contended  that  the  defendant  was  entitled 
to  a  verdict  on  both  Issues,  on  the  ground  that  the  deed  of 
com^sition  operated  as  a  release,  notwithstanding  the 
proviso.  The  learned  judge  overruled  the  objection,  but 
reserved  leave  to  mov«  to  eater  a  Donsiut,  or  a  vordict 
for  the  defendant  on  the  second  and  third  pleas.  A 
verdict  was  given  for  the  plaintiff,  for  1000^  In  the 
following  Easter  Term,  (Ap^'il  16^*, 

Wemjf  moved  accordingly  .—FuBt,  the  plea  of  non  est 
Atctum  only  puts  in  issue  the  operation  of  the  deed  as  a 
release  of  Goddard.  {PcUtcsmj  J.— It  puts  in  issue 
the  effect  of  the  deed,  as  stated  m  the  plea.]  Secondlv, 
the  doed  opciatos  to  rilta&o  tlie  defendant,  notwitfi- 
standing  tho  lu-oviso.  {Chcctham  V.  Ward^  1  B.  &  P. 
630;  and  Mchohon  v.L'cril/,  4  Adol.&  Ell.  075,  which 
is  (lualitieJ  by  Kcarfhy  v.  (A,/,-,  10  Mee.  &  W.  128, 
136).  In  uriler  to  kui  p  alivo  ihe  remedy  against  the 
surety,  tlu!  btinity  mui-t  coii-L  iir.  The  defendant  exe- 
cuted the  (IlcJ  creditor,  not  as  surety.  The  replicar- 
tion  to  the  third  plea  do^  not  tiaverse  pt^'ment,  hut 
oijy  ^hp  agr^euipnt.  Cm\  ^it.  vhU. 

PAiTEaDH,,,f);.t  W)W,^^Uvared  the  judgment  of  the 
Court.— we  an  of  Optnioa  ilhat  this,  role  for  a  nnosait 
must  be  refused. 

The  plea  stated  a  l  eleose  executed  by  the  plaintiff  to 
one  Goddard,  who  joined  in  the  note  on  wli^ch  the  aC'^ 
tion  was  brought,  whereby  the  defendant  was  released. 
The  plaintiff  replitd  noQ  eat  factum,  without  setting 
out  tiic  dtcJ  on  oyer.  It  is  clenr  that  this  replication 
put  in  issue  not  only  the  execution  of  the  deed,  but  the 
construction  of  it,  as  alleged  in  the  plea :  it  amounts  to 
a  denial  that  the  plaintiff  executed  a  deed  having  such 
effect  as  there  stated.  Had  the  deed  been  set  out  on 
oyer  it  would  have  been  otherwise,  for  then  the  plea 
vould  have  been  inconsistent  ui  itself  if  the  deed  set 
out  iait  did  nob  bear  the  constniction  put  on  it  by  tiie 
Other  part  of  the  plea,  and  so  ihe  objeoUen  would  be 
T^eed  on  demurrer.  The  distinction  is  plain,  and  was 
acted  on  in  the  oaw  of  Tratt  r.  Smithy  in  theExchecnier 
Chamber,  (12  Mee.  &  W.  era),  and  aftenrarda  Inihis 
court,  in  the  case  of  Bain  t.  AVnt,  (13  Jur.  6SQ). 

Now,  the  deed  contained  an  express  clause,  that  the 
release  to  Goddard  should  not  operate  to  discharge  any 
one  jointly  or  otherwise  liable  to  the  plaintiflF  for  the 
same  debts.  It  is  plain,  therefore,  that  it  did  not  re- 
lease the  defendant  The  reason  why  a  release  to  one 
debtor  releases  all  jointly  liable  is,  because,  unices  it 
was  held  to  do  so,  the  co-debtor,  after  paying  the  debt, 
might  sue  him  who  was  released  for  contribution,  and 
60,  in  effect,  he  would  not  be  released ;  but  that  reason 
does  not  apply  where  the  debtor  released  agrees  to  such 
a  qualification  of  the  release  aa  will  leave  him  liable  to 
any  rights  of  the  creditor.  Keither  does  such  a  clause, 
qualifying  the  release,  operate  as  a  fraud  on  the  crc- 


*  Before  Patteson  and  Erie,  33.  Lord  Deotiuin,  C.  J.,  and 
Wightmui,  J.,  were  abient  on  account  of  iUneis.  Coteridge, 
J.,  btd  left  Court  to  attend  at  Chanben. 


ditors;  for,  as  it  appearaon  the  face  of  the  deed,  lU 
execute  that  deed  are  aware  of  it,  aod  agree  to  it 
We  are  clearly  of  opimon  that  the  vudkt  m  i 
— BttU  refused.  ^ 

TRINITY  TERM. 

JoBDAN  r.  BjKCKES. — JtOU  11. 

Writs  retHma&U  immediatefy  after  ExaxlUm  A 
under  Sect.  2  of  Stat.  3^4  Will.  4,  c  CTT,  iv 
teholfy  executedf  and  therefore  rrnam  in  /era 
the  Amount  indorsed  upon  ^em  hai  been  lerid. 
Rule  callmg  upon  the  plaintiff  and  the  Sba 
Middlesex  to  shew  cause  why  a  levy  nade  by  Uw 
riff,  on  the  12th  March,  1849,  nader  a  writ  of 
should  not  be  set  aside,  and  the  money  be  ret&rn 
the  defendant.   The  writ  of  fi.  ftu  wis  iwoed  a 
5th  Jun^  iai8,  returnable  immediiUely  aflcr  tb 
cution  tliereof ;  in  the  same  month  the  sheriff 
upon  the  goods  of  the  defendant,  but  onlrUwi 
recovered.   The  writ  remained  in  the  ASfidt 
sheriff,  and  on  the  IZth  March,  184B,  he  kried 

foods  of  the  defendant,  and  raised  (he  zcmMote 
ebt. 

XimA  shewed  cause. — ^The  wiiti^amaioaiDfora 
the  amount  indorsed  uppn  it  has  been  kvA 
qu,estion  now  arises  fM  the  fryt  time  since  tk 
4  'U^ill.4,  c.  G7,  the  2nd  section  of  which  ensUct 
to  make  writs  of  execution  "  retumsbie  udh 
after  execution  thereof."  la&impswT.Htftkl 
&W.031;  7Dowia33)  it  was  held,  that »  W 
might  be  taken  in  execution,  after  the  expiniii 
year  from  the  judgment,  upon  a  ca.  sa.  santoti 
the  year,  although  not  retucapd  and  filed.  Jfl 
cited  GretHshieioi  v.  Harris  (0  Mee.  &  W.^ 
Dow;.,  f4.S.,  2z4«4dX««M  T./&fm«,<lUW' 
Formerly,  when  a  seciCHid  wrii  ww  istqid,  tbi  in 
must  have  l^en  ratamefk  and  lti<  aMMii*nt 
liaye  recited  the  amonnt  J^ied  flli<^.ftei>a^i> 
tliat  it  fliighf  appear  by  tliQ  writ  M^df  wllJiAw" 
for  a  lees  sum  tnwi  that  indorsed  upon  tlfe  fia 
(Park«^Q..iQG4iijrinm  T.,&f(^8Uet4lK 
1  Dowl.,  N.  S.,  83).  The  present  pmctieemij 
pense  of  issuing  seyeifal  .wUa.  When  ^  n 
j-etumahle  pna.day  oej::(u2),''vrhich  might  be itl 
tance  of  several  tertn^  the  ahioriff  mightbswM 
number  of  soiinir^  until  thsi  .'return-ds/ of  ^ 
now,  the  writ  i$  not  ittturiudile  unlU  thevboki 
lias  been  levied.  There  i9  an  analiigy  betwftn  tl 
writ  of  execution- ajid  a, writ  of  seqiestlxlioai*> 
is  no  bardship  upon  the' defendant,  beoanseiheio 
the  sheriff  to  return  how  much  be  has  leried  us 

Burchalt  shewed  cause  onEehalf  of  the  sheriff 
sect.  7  of  aUt  3  &  4  Will.  4, 0.  09,  tfae  sheriff  sh 
the  expiration  of  his  office;  mafie  out  end  deliver 
incoming ;Blt«40*  a  liat**<^  all  vriis-end otter 
in  hie  hand  not  wholly  executed  by  biia,  v 
necessary  particuhnA;  and  shall  tfa«lvt4>(^^^ 
the  ineoming  sheriS'  all  each  writs  jawess. 
only  writs  so  transferred  are  those  und^  which  ] 
the  sura  indorsed  .has  been  levied,  and  thereto 
cannot  be  considered  as  wholly  executed. 

Bramoell,  cqnt^jl— It  is  liighlj  inconTeaient  tl 
execution,  debtor,  Vfl\o  ifo  mean*  "f  knoivin] 
much  has  been  leviei  shftuld .  be  subject  to  n» 
goods  taken  under,  a  writ  ten  yeara  old.  The  ojj 
shei  ifT  may  return  that  leas  than  the  debt  b»  w 
vied,  and  upon  a  future  sale  under  the  writ  the  a 
of  Liiiiitationa may  have  run, and  be  a  bar  to" 
medy  for  his  miseonduct.  [Lord  l>flw««,  C.< 
the  defendant  thinks  that  the  whole  debt  bis  mo 
vied,  he  may  rule  the  sheriff  to  retom  the  wnt.]  i 
isastatutory  writ:  and  the  meaningof  the  words, 

have  you  there  this  writ  immediately  after  the  ew 
tion  hereof,"  is,  that  the  sheriff  shaU  take  <i»i# 
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I  Ae  goods  of  the  defendant  within  his  bailiwick,  and 
Id  Dike  known  to  Uie  Court  what  he  haa  done  upon 
Umuion  before  he  does  Anything  fnrther  under  the 
1.  [PdffMoiijJ.— Do  ;r^ou  contend  that  the  writ  is 
mtei  as  soon  as  anything  is  received  under  it  H  If 
Be  wen  two  pareels  ofgoc^  lidoi^Dg  to  the  defend- 
iTitLin  his  bailiwick,  the  aheriff  migh^  aft«r  having 
fed  upon  one,  make  a  further  levy  upon  the  other, 
it  might  nnder  the  old  writ  before  tne  return-day. 
Itlie  irrit  is  executed  as  soon  as  the  sheriff  has 
■  all  the  accessible  goods  of  the  defendant;  and  it 
Itbe  pTcsamed  that  he  has  done  so  after  one  or  two 
The  direction  in  sect.  7  of  stat.  3  &  4  Will.  4, 
datiiif  to  the  transfer  of  **  writs  not  wholly  exe- 
'  vsQld  ^»i^r  to  a  ea*  aa.  a^^ust  two  pen(ni& 
vhiA  the  sheriff  had  taken  one  only,  and 
t  de^,  ondrr  which  part  of  the  debt  had  been 
loD  the  goods,  and  nihil  had  been  Tetaraed  as  to 
or  to  a  writ  of  fi.  fe.,  under  which  one 
t*f  goods  in  tlie  county  had  been  seized  by  the 
"i  bst  another  remained  to  be  taken.  The  remedy 
I  the  ststate  provides,  if  the  sheriff  takes  too 
[Axsnet^^y  lo  eases  before  the  passing  of  the 

IDoofAitj  C.J. — I  thbik'thewritisnotcomplete- 
fertHl  ODtil  the  whole  omonnt  has  been  letied.  I 
idut  an^  Knecan  be  drawn  but  that  of  a  com- 
Irtioaiof  the  writ.   It  is  the  defendant's  own 
(the  writ  was  net  returned  before ;  be  might 
I  the  sheiiff  to'nAbm  it.  The  portion  oon- 
'  m  fiopportof  Che  mle  reqiriree  authority; 
intlisritie^  w  l&lr  as  Aey  go, point tite  other 

;  J.-^Then'  un  vnny  authorities,  that  the 
titi,  ifaot  exeentod  atidl,  may  be  exeonted  at  any 
fnd  if  there  are  any  goods  upon  wliieh  the  wnt 
•cKMted,  I  eaHnot  see  wh»e  to  stop  the  execn- 
h  the  case  of  the  old  writs,  which  were  retum- 
i*f  certain,  if,  aftur  a  partial  levy  of  the  sum 
b1  mu  the  writ}  any  other  gpoda  came  into  his 
k  before  that  d^,  the  sheriff  was  bound  to  take 
aeeotion ;  ana  so  I  think  he  is  in  the  «ase  of 
writs. 

I  J.*— It  is  necessary  to  put  tlus  constmotion 
« «ud  "  exacattott,''  fr«a  tfaa  want  of  any  other 
ilinit  to  Um  msntlon  of  the  writ.  Another 
nggested  by  llr.  Braniwell,  who  a^  tiiat  it 
triKDever  theahariff  could  saftly  Tetnxn  mdla 
Ihtthere  would  be  so  frraat  difficultr  In  apply- 
•'•nttically,  th&t  thaotiinr  is,  I  think, the nun« 
congtruction.^ — BuU  dUdtargtd*  ■ 

n  Csobbt-upox-Edkn  Tttbs  CoionrtATjoir.— 

^^BSlhadhem  fil«i in  Chmeeiy/hr  an  Aanmnt 
*P<irwM  of  pertain  Tkhet.  and  theAtuwer  denied 
'%b  efthe  PlainHffta  the  TItket  dmanded,  the 
^  a  pvrsuanca  of  SeOf.  45  knd  60  o/  iStat.  6 
WSL  4,  c.  71,  jh^Mited  tke  Titke  Commieaionere 
■Muti^  iJuir.  Award  mtU  the  Suit  was  deCer- 

^  ^^ag  upon  the  Tithe  Connnissioinrs  and  the 
■Kit  «tlM  Commistaoner,  and  upon  the  Rev.  Mr. 
wfi  °^  Orosby-upo;i-Eden,  in  the  conntf 
™«n>nd,  to  shew  cause  why  a  writ  of  prohibf- 
swild  not  issue  to  prohibit  the  commisnouers  and 
t-eommiidoner  horn  making  their  or  his  award 
nutter  of  the  commutation  of  the  tithes  of  that 
imta  the  suit  of  Salield  v.  Johrum,  in  the  Court 
,  had  been  decided.  (See  2  Exch.256).  It 
.  *l  in  December,  1836,  Mr.  Salkeld  filed  a  bill 
J^MWrtof  Exchequer,  claiming,  as  vicar,  to  be  en- 


*  Coleridge,  J.,  ms  at  the  Sittinp  fa  London. 


titled  to  all  tithes,  except  the  tithes  of  com  and  grun, 
and  demanded  an  account,  and  payment  by  the  defend- 
ants respectiTely,  of  the  single  value  of  the  tithes  tur- 
nips, potatoes,  cabbages,  tares,  grass,  clover,  rye-grass, 
sainfoin,  and  other  artificial  erasses,  not  made  into  hay, 
but  used  as  and  for  green  fodder,  or  carried  off  the  land 
in  a  green  stat^  and  other  green  crops,  had  and  taken 
by  the  defendants  respectively  upon  and  from  off  tbeir 
respective  lands  in  the  said  pai-tsh  since  the  collation  and 
induction  of  the  plaintiff,  and  of  the  tithes  of  the  agist- 
ment of  barren  and  unprofitable  cattle,  fed  and' agisted 
by  the  defendants  respectively  on  their  said  respective 
lands  during  the  same  period ;  and  which  tithes  were 
allend  by  the  bill  to  have  been  subtracted  by  the  de- 
fendants reroectively.  The  defendant^  by  their  an- 
swers, d^ea  that  the  plaintlfl^  as  vicar  of  the  said 
parish,  was  entitled  to  the  stud  tithes  demanded  by  the 
said  bill ;  and  alleged,  that  the  lands  in  the  parish  in 
their  respective  occnpations  bad  been  respectively  en- 
joyed, without  payment  or  render  of  any  tithes  of  the 
titheable  matters  and  things  the  tithes  whereof  wen 
demanded  by  the  bill,  or  any  of  them,  or  money  or 
other  matters  in  Hen  thereof,  or  any  of  them,  to  tho 
vicar  of  the  pariah,  for  and  dnriug  the  whole  time  that 
two  persons  in  succession  had  held  the  vicarage,  and  for 
not  less  than  three  years  after  the  institution  of  a 
third  person  thereto,  and  during  such  number  of  yeara 
as  were  sufficient  to  make  up  the  full  period  of  nxty 
years,  and  also  a  farther  period  of  three  vears  after  the 
institution  of  a  tiiird  person  to  the  said  vicarage.  That 
suit  \iaA  been  tnuQsferred  to  the  Court  of  Chancery,  and 
was  stni  pending  there.  The  Asustant  Tithe  Commi»> 
sioner,  before  whom  the  commntiation  of  the  tithes  was 
piDceeding,  had  stated  that  it  was  his  intention  to  make 
his  award  without  Kference  to  the  deeiadn  of  the  suit 
in  Chancery. 

Sir  •7'oAn  Jervis,  A.  G.,  and  Peaeoei  shewed  cause,  on 
behalf  of  the  Tithe  Commissioners.— This  is  an  appli- 
cation to  the  discretion  of  the  Court,  and  the  Court  will 
not  grant  the  writ  unless  a  want  of  jurisdiction  appears. 
The  suit  in  Chancery  is  for  an  account  and  payment  of 
arrean^  and  therefore  not  within  sect.  60  or  stat.  tf  &  7 
Will.4^  o.  71*,  which  refieiB  to  sects.  44  and  45.  The 


*  By  sect.  44  of  stat.  6  &  7  WUl.  4,  c.  71,  It  is  enacted, 
**  that  if  an;  modae,  or  composition  ml,  or  prescriptive  or 
enatomarf  pajment,  aball  be  pa^le  instead  of  the  tithes 
of  any  of  the  lands,  or  produce'  thereof,  in  the  eaid  parish, 
the  commissioners  or  aSmtantfComminiOQer  shall,  in  such 
case,  estimate  Ou  auoont  of  such  modna,  composition,  or 
payment'  as  Ae  valac  of  the  ttthes  payable  in  respect  of 
lach  tutia  or  prodoee  reipccttrdy,  nd  shall  add  the  amount 
thereof  to  tiie  -nlue  of  the  other  tithes  bt  the  parisli,  ss- 
certafned  «a  «for«uu4 ;  and  shall  also  make  doe  allowance 
for  all  exemptions  ivom,  or  noo-liabUity  to,  tithes  of  ai^ 
lands,  or  any  jM|i  of  the  prodoM  of  audt  lands:  pvoiidedilBOt 
that  it  snaU  wpear  to  the  said  comnisdiwerB  or  assisleat- 
commissioner,  that  any  question  concerning  «ny  modus  or 
composition  real,  prescriptive  or  customary  psymeot,  or  claim 
of  exemption  from,  or  non-liability  to,  the  payment  of  tithes  re- 
lating to  the  laods  in  qaestloD,  shall  have  been  decided  by  com- 
petent anthOrity  before  the  making  of  the  said  award,  the  com- 
tntsdonefs  or  *  i«ft^««t'.^w*™*t««trtii^ff  dull  act  on  the  prin- 
ciple estaUidMd'by  studi  deolsloit,  and  shall  aake  thdr  award 
as  if  such  deeUoa  liad  bem  made  at  the  beginning  of  the  said 
period  oi  seven  years." 

By  icct.  4&  it  is  enacted,  "  that  if  any  snit  shall  be  pend- 
ing tonchiiig  the  right  to  any  tithes,  or  if  there  shall  be  any 
question  as  to  the  existence  of  any  modtts,  or  compoution  real, 
or  prescriptive  or  cnstomary  payment,  or  aaydaun  of  exemp- 
tion from,  or  non-liability  under  any  circumstances  to,  me 
payment  of  any  tithes  in  respect  of  any  lands  or  any  kind  of 
produce,  or  touching  the  sitoation  or  boundary  of  any  lands, 
or  if  any  difference  shall  arise  whereby  the  maldng  of  any  such 
award  by  the  commissioners  or  assistant-commissioner  shall 
be  hindered,  it  shall  be  Uwfnl  for  the  oommisrioners  or  assist- 
aitt-oominlsrinier  to  appidnt  a  tiu  and  place  inornearthe 
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commiaBioners  are  not  bound  to  determine  a  qneaticm 
between  the  near  and  particular  landowners,  or  to 
take  an  account  of  the  arrears.  (GirdUiknu  T.  jSton- 
^  3  You.  &  C.  421;  Cbrr  r.  Beaton,  GwUL  1258). 
[TW  cited  sect  9  of  stat.  6  &  6  Vict.  c.  64 ;  JFelh»nS 
r.  WeUhiO,  (SYoo.  &C.243);  Eagle  on  Tithes,  p. 
3»7.i! 

MoHu^f  on  behalf  of  the  Ttcar.— If  the  suit  hinders 
the  making  of  an  award,  the  Assistant  Tithe  Com- 
miflsioner  has  power  to  decide  it :  if  it  does  not,  he  may 
make  his  award  notwithstanding.  In  TTie  JSarl  of 
Stut^ord  V.  Dvnbar  (12  Mee.  &  W.  414]  and  Sarler 
r.  The  Tithe  Commimonera  (9  Mee.  &  W.  129}  the  com- 
missioner  mode  hia  award  while  a  suit  was  pending. 

Kmwlea  and  UtUAaaif  contra. — The  Court  has  juris- 
diction to  issue  prohibition  to  the  Tithe  Commissioners. 
(Barker  v.  The  Tithe  Ckmwiianonera*).  If  the  parson 
does  or  threatens  waste,  a  conrt  of  common  law  can 
prohibit,  (Com.Dt^.  Prohibition,"  F.  16,  citing  Moor, 
S17) ;  and  prohibition  may  be  gnnted  quousque  and 
quoad,  (Com.  Dig.  **  ProhibltloiK*'  F.  15. 17).  [Lord 
Denman,  C.  J. — A  larger  notion  ofprohlbition  ^evailed 
formerlv  than  is  received  now.  J'artcwB,  J.— 0?rohibi- 
tioa  in  law  cannot  be  likened  to  an  injunction  in  Chan- 
oeiy :  the  latter  is  not  addressed  to  a  court,  but  proceeds 
upon  an  equitable  right.]  ^  Prohibition  ought  to  issue 
in  this  case :  the  commissioner  is  about  to  exceed  his 
jurisdiction,  because,  by  sect.  60  of  stat.  6  &  7  WilL  4, 
c.  71,  the  suit  in  Chancery  suspends  his  power.  Thoueb 
the  bill  iu  the  suit  is  merely  to  declare  me  vicar  entitled 
to  tithes  for  a  time  gone  by,  his  right  to  the  tithes  is  in 
question,  and  the  decision  of  the  suit  must  turn  upon 
his  right.  If  that  decision  is  given  before  the  award  of 
the  oonunisuoner,  he  would  be  concluded  by  it,  accord- 
ing to  the  proviso  in  sect  44;  if  aftrav  the  award  of  the 
commisuoner  is  final,  and  may  be  different  from  the  de- 
dcdon  of  the  Court  of  Chancery.  The  45tb  section  is  to 
be  read  with  reference  to  sect.  50,  and  the  proviso  in 
wet.  44,  and  the  general  principle  that  the  jurisdiction 
<^  a  superior  court  cannot  be  taken  away  by  the  a^e- 
ment  of  parties.  The  Assistant  Tithe  Commissioner 
may  provide  himself  with  the  materials  for  makiiu;  an 
award,  but  may  not  make  it  until  the  decision  olthe 
suit  in  Chancery.  By  sect.  46,  landowners  affected  to 
an  amount  exceeding  20Z1  would  have  power  to  appeali 
and  mi^t  reverse  the  decision  of  the  Assistant  Tithe 
Commissioner,  while  hia  dectsaon  would  stand  against 
the  others.  [Lord  Dmnum,  C.  J. — If  sentence  is  given 
by  a  Court  having  no  jurisdiction,  prohibition  will  lie 
after  sentence ;  toe  sex^ence  ia  this  case  Is  the  m^ing 
of  the  award.]  Prohibition  would  not  He  unless  want 
of  jurisdiction  appeared  on  the  face  of  the  award. 

Lwd  JDekiuk,  C.  J.— The  temu  of  the  rule  are  only 
to  ^y  the  ooumiasionerB  from  making  their  award 
vntil  the  BWt,  deacribing  it,  la  determined.  By  sect  60 
of  the  Tithe  Commutatton  Act,  (stat.  6  &  7  Will.  4, 
e.  71 ),  the  award  ia  not  to  be  made  until  any  tuit  toneh- 
lag  tne  right  to  tbte  tithes  is  defeermfaied ;  and  tbwefbre 
I  cannot  see  how,  within  the  tongas  of  that  seetioB,  the 

parish  for  heariii^  and  determmiDg  tbe  sune ;  and  the  deci- 
noo.  of  the  oommisnaaers  or  aBU^snt-conunhwoQer  ihall  be 
final  and  oonclariTe  oa  all  peESOBi,  salyeot  to  the  yroriaioDa 
borrinafter  contained." 

Bf  the  BOth  section  It  ts  enacted,  "  tiiat  u  soon  ai  aU  sacb 
sriti  Mid  differences  shall  have  been  decided,  w  if  time  riiall 
have  been  no  snita  or  differences,  then  as  loon  aa  the  commis- 
doners  or  assiatant-commissioncr  abaU  have  ascertained  and 
estimated  as  aforeiaid  the  total  value  of  aC  the  tithes  of  tbe 
aud  p.iridi,  the  commiasioDeri  or  aasiatant-cooiniiBsioner  aball 
frame  the  draft  of  an  award,  declaring  thi^  the  snm  ascertained 
H  iforaaid  shall  be  tiu  anunuit  of  uw  lent^haige  to  be  paid 
In  respect  of  the  tithes  of  the  said  parish;  and  every  sndi  draft 
■hall  contain  all  the  partieolsrs  herdnbefore  regoired  to  be  in- 
serted  in  any  parochial  agreement,  or  an;  ichecHile  thereto." 

*  See  Ae  r^tTaig1uda^  TUJU  CtmmMtation,  (8  Q.  B.  32). 


Aaedstant  Tithe  Commisuoner  can  pnwsel  to  nub 
award  pending  the  suit. 

PATtBsoir,  J^It  is  expteedy  enacted,  bv  lect, 
of  sUt  6  &  7  Will.  4,  c.71,  that,  whennr  a  Hi 
{tending  touching  tiie  ri^t  to  any  tithes,  the  cMa! 
aionen  or  asdstant-comiuudoner  may  apiMHat  a  plaa 
hearing  and  determining  the  same.  I  do  not  aa 
the  distinction  taken  by  Mr.  Peacock,  that  in  Uus 
no  such  suit  is  pending  in  Chancery  as  invi^TSi 
right  to  the  tithes.  The  meaning  of  sect  fiO  is,  tU 
commiaHoner  shall  not  make  his  award  natil  tin 
is  determined :  that  section  does  not  say  by  i4nh 
sect  45  says  ttiat  the  commissioner  may  91 
self.  Therefore  I  am  of  opinion  that  the  pnUl 
should  go  to  restrain  him  from  making  Iiit  aval' 
he  decides  the  suit. 

CoumiDOE,  J. — If  the  question  is  to  be  deddi 
reference  to  sect.  46,  it  sufficimtiy  appesn 
commissioner  is  not  to  make  hia  award  uatH  he 
termined  tiie  suit  I  think  this  is  HoffioeDtly 
suit  as  toudies  the  riglit  to  the  tithes,  ^nsgi 
must,  a  p(^ular  meanu^  to  the  word,  the 
commissioner  is  nroceeding  to  make  an  award 
has  a  right  so  lo  do,  and  therefore 
The  effect  of  uodertalung  to  decide  the  nit 
to  remove  It  from  the  Court  of  Chancery;  ' 
should  proceed  for  that  puipose  the  statote 
rect.   Neither  party  can  tnrmg  the  snit  heir 
ant-commisu<mer;  they  can.  only  Iniiig 
to  him. 

£ni.£,  J.— The  statnte  makes  the  powi 
an  award  conditional  upon,  th^  det 
suit,  which  may  be  penoin^,  touching  t 
tithes.   Ia  this  case  there.  i3  such  a  suite 
the  tithes  is  brought  iq  question  by  the  m 
much  as  hy  the  bill.  Whether  the  nit  la 
b^  the  Court  of  Chsncerr  ot  by  tbe 
misaioner  ia  inimi^riaL— JKii&  v&^tu 


COUBT  or  COSmON  FLEASr-EmI 
Wabd  md  Otbess,  Aasig;ae«s  ^ 
Bankrupt  Act,  6€ieo,it  c.l^  s,l 

An  JSxecution  on  a  Judgment  fi»tnded  os  « 
Attempt  to  he  good,  under  tbe  9  Geo. 
amrimt  a  Fiat  c»  Ambigifgr,  siuf  U»t 
me  iSeecBfion  CredHor  hat  eeatedto  he  a 
tk»  Bankrupt  holding  a  Sxurity/tr  hit  P^j 
under  the  Jteecution  must,  ther^/vre,  be  empm 
Fiat.  Where,^en,  Judgment  had  been  t^ti- 
A.  on  a  Warrant  of  AtHm^t  and  Exeaiiwi 
iamedy  under  mAka  certain  Goods  of  A.  nen 
hy  the  Sheriff  on  the  2Bth  Amtut,  toitcA  Gooii\ 
soldonthemand^S^tmSer,tmAae6m,a\ 

not  rt^rrino  to  any  tpectfic  ParieUy  bKtmW 
bougJU  o/uAieh  was  t^ioneards  wek/hed  w(  m*; 
vered  to  the  respective  Purchasers,  ( E*«f  WTyj-l 
Time  of  SaTe,  a  Deposit  to  the  Auctioneer),  mdOi 
Portion  of  Goods  was  so  weiakedoiUand  dmi'l 
theimSisptember,aFUainBanbupl9M^* 
against  A.  on  the  llth  Septmier—HM.tkat.m 
heingonfyintkeatoh^tkoIUit,  theBiieafet 
ditorwatmtmtitM  ta  ra&im.eif&inttthe  Atn$ 
w^of^ProoeedftfmASak. 
This  was  an  action  of  assnmpdt,  to  reeovK  the 
1294/.  14».  W.,  as  money  had  and  received  to  tbe  n 
the  plaintiCft,  as  asngnees  of  WiDiwn  Dalton  vm 
a  bankrupt-   The  defendant  pleaded,  first, 
sit;  and,  secondly,  a  traverse  of  the  plaintilB 
slgnees  of  the  estate  and  effects  of  the  said  wi" 
Dalton  Dauncey.   The  action  was  tried,  befon  w  i 
C.  J.,  at  the  Sittings  in  London  after  BmT^ 
1847,  when  a  rerdi^  vaa  found  for  the  pWao" 
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It  lAr^  ad  coiIb  of  suit,  mbject  to  th«  opinion  of 
fjnit  on  tlu  fbUowing  case ; — fiat  In  bankraptcy 
•i  mioA  WiUiam  DaJton  Dannoerr,  dated  Uu  11th 
leotar,  1S40,  and  ander  that  fiat  he  was  dolj 
|1  mi  idjadged  bankrapt,  and  the  pluntiflb  are  the 
taM  <tf  Dis  estate  ana  effects  under  that  bank- 
Lrj  Uh  plaiDlift  Ward  and  Sollj  having  been 
il<d  atto  ssMgBsw  on  the  3rd  October,  islc^  and 
itiff  Talsy,  ths  offidid  sarignes,  hariog  bean  an- 
00  the  30th         1848.  The  bankmptoy  of 
Daltoi  Dsmwey  was  iuly  prored  on  the  trial 
ciaM.  Oa  the  SBth  Jannaiy,  1940,  a  writ  of 
npimt  tin  bankmpt,  at  die  sait  of  the  de- 
io  M  aetioB  on  promuea,  in  the  Goint  of  'Bx.' 
d  FleB%  was  only  iisoed,  and  it  was  served 
Ibcbai^nipt  on  the      Fabnuiy,  1840.   A  copy 
''writ  is  to  fern  put  of  this  case.  On  the  9th 
:1m,  tis»  bankrapt  execnted  a  warrant  of  at- 
to  ixaSm  a  jadgment  at  the  suit  of  the  defiend- 
titt  Court  <«  Exchequer  of  Pleat  in  an  action  of 
VOOi,  A  judgment  was  signed  npon  the  war- 
ittDiaey  on  the  12th  March,  1840.  The  war- 
■itimej  was  duly  filed  on  the  s^d  12th  March, 
Dopies  of  the  warrant  of  attorney  and  de- 
nu  jodgment  are  to  be  taken  as  part  of  this 
^lh«24th  Angtut,  1840,  a  writ  ol  fi.  fii.  was 
lib  abon-mentioned  jodgment,  and  lodged 
Aeriff  of  WanridEsluze,  indoned  to  levy 
and  a  wanant  was  issued  thereon  by  the 
1  officer  on  the  same  day.   Under  the  w^r- 
;ted  the  sheriff's  officer  seized  the  goods  of 
ipt  OQ  the  25th  Angust,  and  afterwards  sold 
,  u  hereinafter  mentioned,  and  the  preeent 
Wna^it  to  recover  the  proceeds  of  the  sale  of 
's.  Oa  the  3rd  September,  1840,  Dauncey, 
ipL  committed  an  act  of  baiucruptcy.  On  the 
Mb  September,  the  sheriff  sold,  under  the  exe- 
by  uietioD,  in  lots,  a  qoanUty  of  machinery, 
■tpriocs  per  toaoi-pei  ewt.   The  lots  did  not 
die  parcels  of  iron,  but  the  qnantity  describe 
vai  velgfaed  cat  to  the  respective  purchasers 
paneL   On  the  two  days  before 
'  uettoneer  nceiveddaposiissrom  the  varioos 
to  the  amount  of  981. 13*.  Id.   The  goods 
ijn^  out  and  d^vezed  to  the  vazions  pus- 
the  days  ^nd  to  the  amount  and  value  hm- 
1,  that  is  to  say  1 — 

19th.  £0<  1 

81ft   oau 

S3ra   fi8  0 

S6th   6  0 

S9tb   4  10 

3tth.^         158  3 

ttk...!  30a  0 

SSth.   252  18 

'fit&V^witktho  V   8813 


1 

0 

11 

0 
2 
9 
0 

a 
1 


ferds|mlitB^ 


AMalef  £1010  17  3 


bimad  on  the  11th  September,  1840.  On  the 
wober,  1840,  the  sheiir mid  the  residue  of  the 
•"uetzed  undCTthe  execution,  which  produced  the 
■MO/^  and  the  net  proceeds  of  the  whole  of  the 
^•nw  dednctbg  »en^  sheriff's  perandage,  officers' 
K  were  over  by  the  sheriflF  to  the  defend- 
'■>JmHrinthecam  of  SaUm  v.  Dmmeiyy  on  the 
I'M  m  the  several  sums  following,  viz.  :— 

1840,  November  17th  £1190  11  1 

841,  Jannary  10th    104   3  6 

jWO,  September  12th  ...      50   0  0 

December  22nd   16  16  7 

£1360  11  1 


The  plaintiflb  contended,  first,  that  they  are  entitled  to 
all  the  proceeds  of  the  several  aalea  received  by  tlie  de- 
fendant: or,  secondly,  that  they  are,  at  all  events,  enti- 
tled to  the  sum  of  60Of.,  the  amount  of  the  proceeds  of 
the  sale  made  on  the  13th  October,  1840.  The  Court 
is  to  adopt  such  inferences  from  the  fects  as  it  thinks 
the  jury  ought  to  have  drawn.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  plaintiffs  are  en- 
utled  to  reeovCT  any  part  of  the  amount  paid  to  the  de- 
fsndsofs  attonwy,  as  hafim  mentioned;  and  If  the 
Court  shall  be  of  opinion  that  the  pUmtiffs  are  entitied 
to  recorer,  the  verdict  is  to  stand,  or  to  he  reduced  to 
the  amount  the  Court  shall  determine  they  are  so  enti- 
tled to  recover.  If  the  Court  shall  be  of  opinion  that 
the  phuntiflb  are  not  entitled  to  recover  any  part  of  the 
said  amount,  a  nonsuit  is  to  be  entered. 

M.  D.  mn,  Q»  C,  (7*.  Joiut  with  him),  for  the 
plaintiflb. — In  the  first  place,  it  is  clear  that  the  plain- 
tiffs, as  asngnees,  are  entitled  to  the  sum  of  OSOf.,  the 
proceed  of  the  sale  of  the  13th  October,  1840,  inasmuch 
as  that  sale  vras  after  the  fiat,  which  iaeued  on  the  11th 
September  in  the  same  year.  The  execution  betnx 
upon  a  jndgment  obtained  by  nil  dlcit,  the  case  falu 
within  Uie  proviso  to  the  6  Geo.  ^  c.  10,  s.  108,  by 
which  the  execution  creditor  Is  prevented  from  avuUog 
himself  of  such  execution  to  the  prejudice  of  other  cre- 
ditors. [  Wilde,  C.  J. — Ton  need  not  trouble  yourself 
as  to  tiiat  part  of  the  case :  the  Court  are  with  you  on 
that.}  Then,  as  to  the  lots  which  were  sold  on  the  8th 
and  9th  September,  it  is  submitted  that  they  substan- 
tially stand  upon  the  same  footing  as  the  subsequent 
sale  of  the  goods,  because  there  was  not,  prior  to  the 
fiat,  such  a  completion  of  the  sale  as  transferred  the  pro- 
perty in  the  goods.  UntH  the  goods  were  weighed  out 
to  the  purchasers— which,  as  appears  from  the  case,  was 
not.  as  regards  the  earliest  parcel,  done  prior  to  the 
19th  September— they  remained  the  property  of  the 
bankrupt.  {Rugg  v.  Minetty  11  East,  210;  OHet  v, 
OrowTy  9  Bmg.  128).  The  seizure  alone  works  no 
change  of  property;  and  if  any  of  the  iron  sold  had  been 
destroyed  by  accident  before  any  particular  parcel  of  it 
had  been  weighed  out  and  appropriated  to  the  buyer, 
it  is  quite  cltax  the  loss  must  have  been  borne  by  the 
seller,  for  It  would  be  Imposrible  to  say  wldch  of  the 
purcliasers  was  to  suffer.  Hen  was.  therefor^  no 
change  of  property  in  the  goods  before  tne  fiat 

i'sfervflMS^  contra. — ^The  warrant  of  attorney,  it  ap- 
pean  from  the  case,  was  given  in  an  action  which  had 
been  commenced  a^nst  the  bankrupt:  there  was. 
therefore,  it  Is  submitted,  an  execution  on  a  judgment 
by  default  in  an  action  commenced  adversely,  within 
the  meaning  of  stat.  1  Will.  4,  c.  7j  s.  7.  [Cresitodl,  J. 
— The  warrant  of  attorney  was  to  receive  a  declaration 
In  debt,  and  the  judgment  by  nil  dicit,  signed  thereon, 
is,  theref(»e,  in  a  dinerent  suit  fi^m  that  stated  to  have 
been  commenced  against  the  bankrupt,  which  was  in 
assumpdt.  And  even  if  the  words  had  followed  such 
writ,  it  would  be  very  questionable  whether  the  judg- 
ment signed  would  have  been  a  judgment  by  defauu, 
within  the  1  Will.  4,  c.  7.^  Then,  as  to  the  sale,  there 
was  a  nle  of  a  portion  befiwe  the  fiat.  The  question 
ought  not  to  be,  whether  there  was  such  a  sale  >  s 
changed  the  property  in  the  goods,  or  that  the  eheriff 
has  converted  wem  into  money,  bat  whether  there  has 
not  been  such  a  sale  aa  to  make  the  sheriff  liable 
upon  a  binding  contract  between  him  and  the  pur- 
chaser.  [  WUd*,  G.  J. — It  slioald  be  such  a  sale  that 
the  creditor  has,  by  reaaau  of  ii.  ceased  to  be  such  cre- 
ditor. Unless  you  make  out  that,  you  will  not  be  en- 
titled to  the  money  as  against  the  asBlgnees.]  Snp-> 
posing  the  sheriff,  without  the  privity  of  the  execntion 
creditor,  were  to  sell,  and  take  the  purchaser's  bond  or 
promissory  note  for  the  purchase-money,  would  not 
that  amount  to  a  satisfaction  of  the  debt?  It  is  found, 
here,  that  there  had  been  a  sale;  and  vonid  it  hare  made 


Digitized  by  Google 


736 


any  difference  if  only  one  person  had  been  the  buyer  of 
Allthegoodst  There bu Seen  also  Bdepo»t  paid  before 
the  fiat,  and  that  may  be  conridered  as  a  part  payment 
by  the  purcbasras.  At  all  erent^  as  regards  the  deposit, 
the  execution  creditor  is  entitled  to  that  as  money  piud 
before  the  fiat 
Hill  was  not  heard  in  reply. 

Wilde,  C.  J. — I  am  of  opinion  that  the  plaintiBi  are 
entitled  to  the  whole  amount  they  claim.  The  108th 
clause  of  the  Bankrupt  Act,  6  Geo.  4,  c.  10,  has  re- 
ceived a  construction,  adopted  by  the  Court  in  erery 
case,  that  an  execution,  to  be  a  protection  under  that 
clause,  must  have  been  executed  in  the  sense  of  making 
the  execution  creditor  cease  to  be  a  creditor  holding  a 
security  for  his  debt.  The  Courts  seem  to  have  de- 
cided, that,  when  an  execution  has  been  executed  within 
the  meaning  of  that  clause,  the  creditor  is  in  the  same 
poution  aa  one  who  has  had  bis  debt  paid ;  but  that  up 
to  that  time,  and  while  he  is  upholmng  his  security, 
he  is  not  to  be  at  liberty  to  use  it  for  his  own  exclusive 
advantage,  but  only  rateably  mth  the  other  creditors. 
Now,  applying  this  principle  to  tlie  present  case,  I 
think  the  defendant  was  at  the  time  of  the  fiat  a  cre- 
ditor holding  security,  because  the  property  which  had 
been  seized  under  the  execution  had  become,  in  law,  a 
security  to  him  for  his  debt,  but  it  had  not  made  him 
cease  to  be  a  creditor  of  the  bankrupt.  The  law  then 
says,  that  such  creditor  shall  not  use  his  security  for 
his  own  benefit.   It  is  contended,  that  because  the 

foods  remained  subject  to  certain  contracts  of  sale  a 
istinction  is  created.  But  how  is  that!  Does  it  make 
the  defendant  cease  to  be  a  creditor  before  the  fiat  ?  It 
seems  to  me  that  there  is  no  ground  for  holding  that 
the  contracts  of  sale  have  extingaished  any  part  of 
the  deb^  or  removed  the  creditor  from  his  position  of 
creditor  of  the  bankrupt;  neither  do  I  see  any  dis- 
tinction as  to  the  deposit-money  of  93/.  lOr.  It  is  true, 
that  it  was  received  befiire  the  fiat,  but  under  circum- 
stances which  gave  no  other  interest  in  it  to  the  de- 
fendant than  a  security  under  the  execution,  and  it  re- 
mained in  the  same  position  as  the  goods  in  respect  of 
which  it  had  been  paid.  The  plaintiffs  are,  therefore, 
entitled  to  recover  the  whole  proceeds  of  the  sales. 

CoLTMAN,  J. — There  was,  originally,  some  difficulty 
in  construing  this  section  of  the  act,  but  tliat  is  now 
pretty  well  understood.  Looking  at  the  state  of  things 
at  the  time  of  the  fiat,  the  sheriff  here  held  the  goods 
as  security  for  the  creditor,  and  the  defendant  had  not, 
therefore,  ceased  to  be  a  creditor  with  a  security.  As 
T^ards  the  deposit,  I  think  that  the  auctioneer  held 
that  money,  not  as  a  payment  by  the  pnrchasets,  but 
as  money  received  by  a  stakeholder,  until  the  contracts 
of  sale  had  been  completed. 

Cresswsll,  J. — am  of  the  same  opinion.  There 
was  here  no  perfect  sale  heton  the  fiat,  but  only  an  in- 
choate one. 

WiLUAifs,  J.,  conciixKi,r-Judffmeia/or  pkunHJi. 


PREROGATIVE  COURT. 
In  tiie  Goods  of  G.  Onsoif.— 3. 
PraetieeServiee  t^Dterte. 
A  Decree  vUh  Intimation  wu  aerved       leaving  a 
true  Cojty  in  the  H<m«f  ancL  aUk  the  Daiuhter  of  the 
Penon  dted^  wAo  vxu  daagavuefy  iUi—iield  a  suf- 
fieiait  Serviee. 

A  decree  with  intimation  issued  arainst  several  per- 
sons,  and  was  personally  served  on  all  except  one,  with 
respect  to  whom  the  officer  of  the  court  made  the  fol- 
lowing return : — **  And  I  further  certify,  that  on  the 
same  day,  and  at  the  same  time  and  place,  I  attended 
for  the  purpose  of  executing  this  decree  on  the  within- 
named  Harriet  Gibson,  widow,  when  I  was  informed 
by  the  said  Miss  Emily  Gibson,  and  also  by  the  said 


Miss  Elizabeth  Fah)^ter,'tEanEe 'suTfltB^Gil 
was  confined  to  her^hed  w-idma'allneis,BiidIc^ 
not  see  lier ;  that  h^  nieaic4  at^Qdaot,  Ur.  Swi 
had  directed  that,she  fjiould,not  be  distuifw^  tad] 
anything  tending  to  excite  her  mind  might  pioTe  i 
gerous.  That  I  thereupon  hafided  a  true  copy 
decree  to  the  said  Miss  family  Gibson,  with  a  \ 
that  she  would  give  it  to  her  mother  at  the  first  i 
tunity,  which  she  promised  me  she  would  do." 

BlahCy  no  appearance  being  ^ven,  Tnoved  tluj 
to  decree  an  administration  limited,  for  the]  ^ 
carrying  on  proceedings  in  Ctiancery ;  the , 
the  decree  beii^,  under  the  circumstaace^s 

Sir  H.  Jxmisa  Fusx  granted  the  motion. 

EccLES  and  Others  v.  Habeisok  and  Othm.- 

A  WiU  toot  opposed  on  Ae  Qrmtd  of  /m 
f^oitr  AiUgoHoM  vwfv  given  m,  OMiteieral  W 
examined,  but  PbMiealion  hsd  no*  patui. 
Proxy  of  Oottsent/rom  the  mpeebtg  Pvtia,  i 
granted  Probate  of  the  WiUf  hat  f^mi  f» 
Order  a*  to  Cotte, 

This  was  a  cause  of  proving  the  last  wB 
Harrison,  promoted  by  the  guardian  of  the  n 
legatees  therein  named,  against  the  next  <A  iil 
deceased.  Four  allegations  were  given  ia  in  tibi 
of  the  suit,  and  a  great  number  of  witaesaes  ax 
when  terms  of  compromise  were  agreed  epos  I 
the  several  parties  in  the  cause ;  and  the  pneta 
next  of  kin  alleged,  under  a  special  prosy,  tbd 
ceeded  no  furth»,  and  consented  that  letM 
ministration  with  tiie  will  annexed  should  le 
to  the  guardian  of  the  residuary  legatees. 
Addams,  for  the  gnardiah,  applied  for  th«  p6 
Jenner,  for  the  next  of  kin,  consented. 
It  was  further  prayed  that  the  costs  of  sB }« 
paid  out  of  the  estate. 

Sir  H.  Jbkn-er  Fcst. — I  will  decree  the  mrf 
proxy  of  the  parties  who  have  opposed  ttoid 
I  can  make  no  order  as  to  costs — the  putiein'^ 
that  amongst  themselves.   I  do  not  knov  tt* 
of  the  costs,  nor  how  they  may  have  heaii 

In  the  Goods  of  R.  SrEVENSos.-JiiS'i  j| 

R,  S.  had  not  been  heard  of  since  1828.  Jin^ 
offering  a  Reward  for  InfomaUoa  n^pA^m 
were  ineertedy  without  Retult,  in  18il> 
granted  the  Administration  to  kit  Edate,  inWi 
quii-iag  further  Adeeriiementt.  ' 
R.  Stephenson  was  transported  in  Febroin, 
and  was  discharged  by  Government,  st  V«n  Dil 
Land,  in  February,  1828,  nnce  ^ch  time 
had  been  heard  of  him.   In  184!  advertisuDFuti 
inserted  in  the  newspapers,  offering  rewards  for  ari 
tic  information  respecting  him,  bat  lotbont  rejull 
representation  was  now  wanting,  for  the  pnipd 
^vii»  a  discharge  to  tiie  exeevton  of  hit 
died  in  1830,  and  under  whose  will  be  was  cstitM 
seventh  part  of  some  leasehold  pn^rty. 

Hardtng  moved  lor  administoation  to  be  graau 
the  sister  of  the  said  R.  Stevenson,  aa  having  dj«l  n 
tate,  and  a  bachelor,  on  or  after  Febrosrj'tlKf^." 
out  inserting  the jjidjwti^  gggSj^y  ^"""^  "° 
cases. 

Sir  H.  Jekker  Fust.— The  property  in  thi» « 
very  small,  and,  as  advertisements  were 
years  ago  respecting  this  person,  I  think  I  ' 
pense  with  those  required  by  the  practice  of  the  W 
Decree  the  administration,  with  tovcntoiy  and  jb» 
ingsecarity. 
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BOLLS  CODRT. 
BcDOB  f.  VnfiTALL. — Juff  22  tmd  23. 
EmUtmenU — Interest  <m  Ltgaqf* 
^atattrimatikU  EitaU  at  A,  to  B.  for  tmd 
mim,a»Hu  mm  to  huSxMOon  aU  hit  Urn  amd 
^  Sloek,  hmtAoid  FumUwra  mdEgkettt  amd  mil 
i  ftrmal  Eitat*  amd  J^ictt  wilaljoMer  ana  wA«/w- 
Ntr,  MM  ttrtaim  7)ruits:—B*ldf  that  Ovpg  grow- 
m  Tutator**  ZkoKUCt  on  th«  abowt  Eatate^  wUcA 
p  Bitt  am  OBMMfMH,  fas$td  mtdtr  tJii$  Bequett 
^Emmon,mddidnethiiMistotkeD«me$. 
ifotetor,  mmdimg  in  Loco  ParaUit,  dirmUd  JU* 
)MUittot^amdmU6,forthoMaim^mmmc*  ^wet 
'^Odltlremofkit  Son  J.  and  hit  DamgfUer  E.for 
^m^tmrniUImtamiiom  to  prawid*  PortiMt,  imtke 
mifmifimtiinick  Portiom$Aoald  become  payable^ 
Ijwr^te  f  M#  mxeedmjf  wkmt  the  ImUrett  of  the 
Pertiomt  imimtded  to  i«  pr«mded  far  $meh 
would  oMowa  to  at  41  Mr  Cmit'}  w  the 
dumid  doem  aixffUimtr-~Beidy  that  the  Lo- 
tmnnot  entitled  to Intemt  at  4i, per  Cemt.^^ 
Her' g  Death,  btU  to  Mainimamce  omfy.  Andtke 
t  iatuuampliod  leu  thorn  41.  per  Cent,  m  their 
tfar  the  Mainte»ane4  of  the  Childre»—ffeld, 
fwen»atmtitledtoha9$  tkaDiffermMfmidto 

 jt,  lata  at  Prioi*t  Couit,  in  tb*  Mriih  <rf 

in  the  count/  oi  Hereford,  by  hU  will,  bear- 
the  7th  Desember,  1841,  gave,  devised,  aad 
I  lU  Umw  bif  mmanqm  •>  tneMots,  fam, 
iwadit«nent^  and  preauBe%  called  "PiiM'a 
L  and  the  laada  taken  in  exchange  from  the  canal 
J,  ntoete  in  the  parbh  of  Ledbury  aforesaid ; 
^  tkoie  mnMnagea,  Isnde,  and  nnmiaea  dtnate 
Gnra,  in  the  sarid^  of  Boebnry,  in  the  coonty  ©f 
■ittdatStaplej  Pitch,  in  thepwish  of  Boebnry 
M;  lod  ^  all  those  lajida  and  premiMs  booriit 
■  Md  tMtator  Utm  the  Rot.  Chailes  Hmry 
I  BiUKazt»,  eitnate  in  Bosbn^  afereaud,  nd 
_»  ■wow  caU«d  Stapky  meadow,  eituate  In 
7inn6iid,BBhj«etneTeTtheleaa  aad  charged  as 
i^maitioned,  to  the  uses  ftdlowing,  that  is  to 
tWweof  his  fHaDd^thedefendants  John  Win- 
WiUiaia  WinndT,  their  hcin  and  assigns, 
Juibom  tiuM  to  time  to  pay  tbvrents  and  profits 
*^  Mid  testator's  son,  John  Barrett,  of  Bob- 
MMid,  £m  bia>  lifis;  aod  after  bis  devease  the 
■fernreaad  devised  th«  earn*  bereditaments 
Mto  the  UN  of  bis  (teslatort)  grandson,  Ja&ies 
\  aid  the  famrs  nuUe  of  Ua  iMdy  lawfallr  is- 
^  for  defaalt  of  sadi  iastie,  to  the  me  of  the 
«a  of  bia  (the  said  testator'e)  gfaadson,  the  said 
'wrrett,  for  «ver.   And  tho  said  tMtator  gave. 
Mod  ftf  pointed  aU  that  his  mesBnase  or  tene- 
twii^  Undi,  bevediUments,  and  memiaee,  ealled 
m  Court,"  situate  in  the  pansh  of  Boebnry 
W;  Bid  also  the  several  cotlagOL  or  dwelling- 
5  ■«  piemisM  boDght  by  the  said  tesUtor  ftwn 
"  Bsrthnd,  situate  m.  Bosbwy  aforesaid;  and 
•pMo  or  pucel  of  buid  in Catley  Snffield,  In  Boa- 
'wwMd;  and  all  other  tho  real  estate  whatwwrer 
■JrtioeTer  in  which  he  (the  said  tesUtor)  bad  ray 
■»»  interest,  or  over  which  ha  bad  any  general 
*?JJ«t»^tai-y  appointment^  mbject  neverthe- 
■"»«WMner  mentioned,  to  tba  oaes  folio  wiiMr,  that 
2|W«»e  use  of  the  said  John  Winnall  and  William 
■Ji.  their  heiiB  and  assigns,  upon  trust  from  tune 
»  ply  tile  rente  and  profits  thereof  to  the  Mid 
■to^sdangirter,  Kli?:nhpth,  the  wife  of  Henry  Radge, 
^      coOBty  of  Hereford,  surgeon,  for 
"mn  of  her  natural  li&;  and  fhun  and  after  her 
apoD  trast  to  pay  the  bbim  to  the  aid  Henry 
^foiWnatQralli&;  and  ftraa  an«  after  fata  de- 
■«^Bid  tsitatof  gsn  aiA  davSwd  the  buA-mea- 

^oi-xm.  hh 


tieaadbsMdHaiiMBta  totba  wsoltiw  M  aadotbef 
aeoa  of  the  said  Eliaabeth  Rsda^  aoeoid^  to  nloii|T 
ofbirth,ndtbe  beiraof  biaudtbalrMMMb^ 
issuing;  and  in  default  of  ludi  Imb^  to  the  im  of  ue 
daughtus  of  the  said  Hcmy  Rndge^  and  the  hoin  of 
their  bodies,  as  teaanta  in  aoaamen,  with  ORMMWui^ 
dors  between  them,  in  caw  any  of  the  same  da«igbtcM 
should  happen  to  die  without  isne ;  and  Isr  defiMttt  of 
such  inu^to  the  uh  fii  the  rig^t  heirs  of  tbe  Mid 
£liaabeth  Radge  for  ever.  And  the  Mid  tesUtor  thenbr 
gave  and  tie<|ueatbed  unto  tbe  said  John  Wfainall  aad 
WilUam  Winnall,  their  exeeutots,  admiMstratora,  ud 
asugM^  aH  bb  live  and  dead  stock,  bouMhold  fnndtore 
and  eflbeta^  aad  all  lua  perseaal  artate  whatsMver  and 
wbefeaMver,  npoB  tnisfe,aa  aooo  aa  ooavwiisntfy  be 
after  bis  deeses^  to  make  sale  and  di^toM  of^  and  eoDTarfe 
the  aaoie  into  money ;  and,  after  payment  thereout  of  all 
bia  mortgage  and  otber  debts,  fitneral  and  teetamcataiT 
expenaea,  and  I^naciM,  and  the  expensM  of  proving  and 
exMuting  bia  Mid  wil^  to  stand  poescMcd  of  tba  rssldiM 
thereof  i^khi  the  trusts  thereinafter  declared  eoneemli^ 
the  same.  And  the  testator  gave  aad  t>eqpeatbed  unto 
the  said  John  Winnall  and  William  WiimaU,  tbeir 
executors,  administrators,  and  assigns,  tbe  sum  of 
13,000/.  steriing,  and  also  the  re^ue  of  his  said  per- 
soaal  estate,  subject  m  aforesaid, apoa  tbe  trusts, intMits, 
and  purposH  thereinafter  mentioned,  that  is  to  wy, 
upon  trust  that  they,  the  said  John  WianaU  and  Wu- 
liam  Winnall,  and  tbe  sorvivor  of  them,  and  tbe  exe» 
cutoiSy  admiaistiator%  and  asdgns  of  such  survivor,  did 
and  should  stand  poaseased  tbeno^  and  lay  out  and  i»* 
VMt  the  same  when  raised,  m  therelDafter  uenth>iied, 
!n  their  or  his  names  or  name,  tn  tbe  parliamentary 
stocks  or  public  fiinds  of  Great  Britain,  or  at  interMt  on 
Oovemment  or  real  securittM  in  England  er  Wales, 
and  from  time  to  time  te  alte^  >nd  transfer  the 
thereinbeforo-mentioned  troat-mooies  so  to  be  laid  ont 
and  invested  m  aforesaid,  for  or  into  other  stocks,  funds, 
and  secoritiM  of  a  like  nature,  as  tiny  should  thiak  fit. 
And  the  testator  directed  and  declared  that  the  trastSM 
or  trurtee  for  tbe  time  being  of  his  sud  will  shoaU 
stand  possesied  of  the  sum  of  6000/.,  part  thereof,  and 
the  stocdcs,  fbnds,  «fd  seraritiM  upon  vrtdcb  tbe  ana* 
sheuld  be  invested,  in  tmst  to  p^  4000/.,  part  of  tbe 
said  sum  oSWM^iaJwiM  Barrett,  the  wn  of  bis  late 
son  JaolH  Barret^  «»  bis  attaiidng  tbe  age  of  twenty- 
one  years ;  and  tbe  sum  of  2000/.,  otiier  purC  thereof,  to 
LoQua  Barrett,  the  daagbter  of  his  Mid  lato  son  Jsmai 
Barrett,  on  her  attainii^  the  age  of  twenty-one  years,  or 
marrying  under  that  B%e ;  and  in  case  only  one  of  tbe 
said  children  should  live  to  attain  the  age  of  twenty- 
one  yean,  or  marrying  aa  afinicMid,  tlien  the  Mid  sum 
of  6000/.  80  given  for  tbe  benefit  of  the  said  Jamw 
Barrett  and  uraiM  Barrett,  to  be  in  tmst  for  sacb  one 
child  only;  and  tbe  will  contained  an  niterior  dis- 
position of  the  said  sum  of  6000/.  in  certain  eveate, 
which  did  not  bmpen.  And  as  to  the  sun  of  6000/.,  ro- 
maimog  part  of  the  saidaupa  of 12,000/.,  and  tbe  residDe 
of  his  personal  estate  the  add  tMtator  directed  the 
tmstoM  or  trustee  for  the  time  being  of  his  said  will  to 
stand  poMeased  tbeseef  upon  tbe  trusts,  intents,  and 
purposM  thereinafter  mentioned,  that  ia  to  say,  in  trust 
for  all  and  every  the  child  and  children  of  his  daughter, 
EUzabeUi  Rudge,  who,  beins;  a  son  or  sons,  otber  than 
an  eldest  son,  should  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daaghteis,  should  attain  that  age 
or  marry,  if  more  than  one,  in  the  shares  and  proportions 
therein  mentioned.  And  the  teatator  authovispd  and 
empowered  the  trustees  or  trustee  for  the  time  being  of 
his  amd  will,  within  twelve  calendar  months  after  liis 
decease,  to  r^e  the  sum  of  0000/.  thereinbefore  be- 

Jaeatbed  for  tbe  benefit  of  tbe  children  of  his  late  son 
amM  Barrett,  aad  the  sum  ef  6000/.  tberehtbefore  be- 
qnwtbed  for  the  benefit  of  the  children  of  bis  daughter, 
£Uaidwtb  Radge,  by  awt^age  of  the  whole  or  any  part 
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of  his  real  estates  thereinbefine  devised  and  appointed 
respectivdy,  so  nsTertheleas  that  one- third  part  of  the 
sum  to  be  laised  should  be  secured  on  the  estates  there- 
inbefore bequeathed  for  the  benefit  of  the  children  of  the 
said  Elizabeth  Radee  and  her  issue^  and  the  remaining 
two-third  parts  on  the  estates  thereinbefore  bequeathed 
for  the  benefit  of  hie  son  John  Barrett  and  his  issue.  And 
the  testator  declared  that  it  should  be  lawful  for  the 
truBtees  or  trustee  for  the  time  being  of  bis  said  will, 
hy  and  out  of  the  said  trust-monies  thereinbefore  be- 
queathed, to  levy  and  raise,  for  the  maintenance  and 
education  of  such  of  the  children  of  his  said  son  James, 
or  of  his  said  daughter,  Elizabeth  Rudge,  for  whom  it 
was  his  intention  to  provide  a  portion  or  portions  as 
aforesaid,  in  the  mean  time,  and  nntil  his,  her,  or  their 
portion  or  respective  portions  should  become  payable, 
BQch  yearly  sum  and  sums  of  mone^,  not  exceeding 
what  the  interest  of  the  e^ectant  portion  or  portions  in- 
tended to  be  thereby  provided  for  such  child  or  children 
lespectively  would  amount  to  after  the  rate  of  4i.  per 
cent,  per  annum,  as  to  them  (the  said  trustees  or  trustee 
for  the  time  being)  should,  for  that  purposej  seem  suffi- 
cient :  the  said  sum  or  sums  of  money  for  maintenance 
to  be  free  and  clear  of  and  irom  all  deductions  for 
taxes  or  otherwise,  and  io^e  xaised  and  pud  in  such 
manner  and  at  such  times  as  to  them  (the  said  trus- 
tees or  trustee  for  the  time  being)  should,  for  that  por- 
pwe,  seem  meet, '  And  the  testator  also  anthorisea  the 
sud  trustees  or  trustee  fbr  the  time  belnv,  at  any 
time  or  times  after  his  decease,  to  levy  and  raise,  by 
the  ways  and  means  aforesaid,  or  any  oi  them,  for  the 
advancement  or  preferment  ih  the  world  of  the  son  or 
sons,  other  than '  an  eldest  son,  or  an  only  son  of  the 
said  Elizabeth  Budge,  fbr  the  time  being  entitled  as 
sfonsatd,  or  of  the  ohddreA  of  his  son,  the  said  Janes 
Barrett,  any  tm^  or  sums  of  tebney,  not  exceeding  in 
the  whole,  for  each  of  such  sons  or  cnudien,  the  amount 
of  his  or  their  then  expectant  portion  orf  ortions,  whi^ 
sum  or  same  of  mimey  ^oula  be  taken  In  part  or' in 
fnll  sathjfaotlDnj  as  the  ease  ^ight  be,  of  the  portion  or 
fortune  provided,  or  intended  to  be  provide<d,  'fo)e  sttch 
•en  or  soul  'im  the  siUd  ^  trustees  or  trustee  fbr  the  time 
bnng  should,  in  th^r  or'his  dUeretion,  think  fiL  not- 
vrithstanding  .the  pwtien  or  pntieooa  of  such  child  or 
children  should,  not  then  have  beoome  vested  or  pay- 
able. And  the  sud  testator  thereW  appointed  the 
said  John  W  la  nail  and  William  Win  nail  joint  exe^ 
cutors  of  his/said  will.  The  testator  died  m  Deoem- 
ber,  1841 .  This  suit  was  instituted  by  the  children  of 
Elizabeth  ^u4g^  to  Administer  the  testator's  estate. 
By  the  decree  made  at  the  hearing  of  the  cause  it  was 
ruerred  to  the  Jilaster  to  take  the  uspal  accoonte  in  an 
administrstioQ  suit;  and  the  Master,  by  his  report, 
included  in  the  personal  estate  of  the  testator  a  sum  <^ 
236Lf  which  had  arisen  fixHu  a  sale  of  emblements, 
consisting ,  of  cr^  growing  on  the  testators  Prior** 
Court  ertate,  which  was  in  bis  own  occu|Mktion  at  his 
death.  To  this  part  of  the  retort  exceptiona  were 
taken  W  John  Burett,  the  devisee  for  life  of  the  es- 
tate. The  Master  also  found,  that  the  testator,  at  the 
time  of  his  death,  stood  in  loco  parentis  to  his  grand- 
SMI,  James  Barrett,  (the  son  of  the  testators  sob 
James),  and  his  granddaughter,  Louisa  Barrett,  who 
afterwards  married  the  d^endutt  Alfired  R.  Taylor; 
and  that  various  payments  had  been  made  b^  the  exe- 
outois  for  their  maintenance,  which  he  certified  ought 
to  be  allowed  out  of  the  rents  and  profits  of  the  tes- 
ter's real  estates  charged  with  the  said  sum  of  12,000JL 
The  cause  now  came  on  to  be  heard  on  the  exceptions, 
and  for  further  directions;  and  a  petition  was  also  pre- 
sented by  the  testator's  grandson,  James  Barrett,  an 
in&nt,  by  his  next  firiena,  and  Mr.  and  Urs.  Taylor, 
and  the  trustees  of  their  marriage  settlement,  submit- 
ting that  the  petitioners,  James  Barrett  and  Louisa 
Taylor,  were  entitled  to  interest  upon  their  l^acies  of 


parti 
legita 


4Q00A  and  20002.  respectively,  patt«f  the  siU  nut 
12,0002.,  at  the  rate  «f  4L  fier  cait  per  smmm, 
the  0th  Deeembdr,  1841,  the  day  of  tlw  teMstor"!  1 
cease,  until  the  payment  of  then;  le^ee,  lea  tk  n 

which  had  been  actually  paid  for  tfaeir  inamttnim 
and  jirayinq  to  be  allo\ved  such  interest  a^Ti '-  'in: 
and  for  consequential  directions,  Thepr;:.ii 
tioiis  Jisnissed  were,  whether  the  crops  ero"':;.: 
testator's  Priuv's  Court  estate  pass-c),  ur.iUr  tbe  'r'fqa 
of  nil  the  testator's  live  and  dead  stuck.  lioiisehcUj 
niture  mid  cfiects,  &c,,  to  liis  (.■Xi'cut'jrs,  or  vbrfj 
tlioy  belonged  to  the  devisee  for  Hie  of  that  tita;e;  I 
wiiother  the  petitioners,  James  Barrett  ^nd  L'^uiaTl 
lor,  wure  entitled  to  interest  on  their  legacies,  a-i!li| 
in  tlieir  petition.  j 

JionptU  and  Elmslqf  appear^  for  tihe  pkintiSs;! 

Tunitr  and  Metkermgton,  for  the  defendants.  " 

In  support  of  tin  ai^iment,  that  the  eiiibiioat 
passed  to  the  executu^  the  followioe  cases  were  " 
—  West  V.  Mo&t-e  (8  East,  339)  and  t'ox  r.  C«fc; 
Eiist,  004,11.);  and  for  the  contrary  coiati 
Vaiscj/  V.  licjfjiolds,  (5  Russ.  12). 

Lord  LANf;L»ALF.,  M.  K.,  decided,  that  the 
cro]i;i  jifibpi-d  tu  tlie  executors,  and  formefJ 
testntor's  porsonal  estate ;  and  thit  ilie 
not,  upon  the  construction  of  the 
terest  at  4/.  per  cent.,  as  prayed  by  their 
to  maiutenanofl  oaty^ttMli^wediby-tha ' 

I  '!>r,  III!  "ftaa  j.)  •  '■/.'■  '.y 
m:  .ViWinif'TiiliW  Jiil  V.I  t: 

Xe  The  Duke  of  RUrlbobolgii's  Estates. 

Railway  Company — Tenant  for  Lifc—A]^ 
A  RaiUcay  Cotiijxiny  agreed  to  pay  a  Landoei'T, 
for  Lift\  a  Sum  of  ^loney,  for  the  B(n<f>t  of 
other  the  Oicncr  for  the  Time  being,  for  iadtux^ 
him  from  the  Expenses  of  vtaking  auea 
as  a  Conipciitation  far  (h«  ^n^u/jfOlUit^ 
other  Owners  asaforwi^,  ti^At;ffi0am 
of  the  Constructi0k,^,^m^j(&^ii9^  o^^^ 
agreed  to  pw  ofwiier,  < Amm  OS  fSe  Fria  ^ 
talai.    Both  Sums  teere  paid  into  Gouri. 
,  cation  of  the  TenaiUfor  lAfc  for  iheakiit 
to  him  of  the  first  Sum  refuted;  tie  CotU  ifm 
6jC.  to  be  paid  out  qf  it^  md  tkaMcst  intettd-  '• 
In  1845,  Loi-d  Churchill,  who  was  fenutf* 
certain  lands  through  which  the  Oxford,  Wonsdi 
WuiveilutinptonRailway  was  projected  topsaSjflpp 
the  making  of  the  railwoj'.    lie,  however,  sfwri 
camt'  to  nil  lipreement  with  the  railway  corapMT 
tlie  following  terms: — After  reciting,  tliat  ab-iut: 
miles  ill  h  iigth  of  the  said  railway  were  inteaw 
pass  thruugh  the  estates  of  Lord  ChurcliiU,  (of  * 
estates  ho  was  tenant  in  p03ses3ion,esoeftoue,of^ 
he  was^isedin^umplfl),  and  aboutone  miletM 
was  intuided.to  nm  parallel  to,  andTeryaesrHI 
reBidence  and  park,-  c4ied>  iQ^daqrnFufc<  ^ 
the  private  entranoairoadtJfcwwtflsilidthatlh^ 
the  railway  had,  therefore,  been  «rv  much  oajtcw 
by  Lord  Churchill,  who  considered  that  the  same  m 
be  a  great  detriment  to  his  park  and  estates, 
therefore,  as  a  landowner,  been  a  dissentient  to  tbe| 
isg  of  the  bill,  and<iataD4ed  to  oppose  tbe  wm, 
thi^  the  promoters,  had  offered  to  make  a  lit>enlj| 
pensation  to  Ijord  Churchill  for  the  smwysMe 
would  be  occasioned  to  him  by  the  makiw  pf  w ' 
intended  raUway^  and  to  make  tenas  with  oua  wM 
spect  to  the  making  and'  carrying  on  tbem^  u 
would  withdiaw  His  oppoa^on  thweto: 
nessed,  that,  in  consideratiou  of  his  HbenhyifKm 
a  landowner,  to  withdj(«w  his  tqipositioo  t<^  snd  ro 
sent  to,  the  said  railway  bill,  certain  penon^ 
of  the  company,  corenanted,  that^hi  tbo  •'«''fv 
Baid  hiU  paohiff  into  «  Uvdnriivtlw  tiua»^'^ 
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■DQ  <tf  AriilBwn  Vtiie  cmcur  wenlc^  befom  Uldng 
HBiofttf tay^rt  of  tbe  iaM,  pnr  fi26<M.  unto,  or 
the  btaefit     Lord  ChocehlD  or  ouMr  the  owmr  for 
ttine  kuBg-m  the  asid  phHc  md  ectatei^  whicdi  H^d 
likoiU  be  detfned  to  be  paid  (ia  «nitid«nitioB  of 
isaituig  to  the  bill)  for  iudeumifyiDK  httn,  assooh 
icruifiniaBi^  from,  (be  oxpeaoBS  whiob  he  woold 
■  jiimakiq^«iuw  ntad  from  his  iwdeDoe  tomnU 
iwlnj  BUtioD,  aati  bnUdkigledgea  thereon,  aad  as 
npOMwoDioi  the  tnjiuy,  iecoaveiuetice,  and  an- 
pKi  wliich  be  or  saoh  other  ownera  as  aforee^d 
f&  be  ooiuideatd  to  SQStain  im.  «(nMeqDenee  of  the 
l^^ea  of  tla  eatd  imilvtay,  iwiepeodently  of  the 
nloe  of  tbe  lands  to  be  iidwB,  and  of  tbe  daman 
jKvennce  occasioned  to  the  lands  inmediately  ad' 
ji^  tboeto  aad  held  tlMEswith,  ifhich  aaid  laafc- 
ftutied  nine  tfid  dttmage  mpective^  wan  thereln- 
totbtrwiae  provided  tmz-  that  the  eoropenaatioD  to 
-"1  ftr  amy  land  of  the  add  Lord  Chanhill  whieh 
bi  n^i^ed  fiar  Uie  pozpoaea  of  the  ndlny. 
e  coDipeQiation  -to  be  paid  fiw  any  permanent 
jpor  iojurv  to  be  oeoauoued      eevetauce  of  the 
kiBowdiatdy  adjomlog,  ihotdd  be  determined  by 
itita,  in  aooh  manner  as  naa-proTided  by  the 
iCbaaes  ConieUdatum  Aet(  cooifwntation  wt  all 
[gltas,  tnnovanoe,  flir  eeddontlal  and  other  por* 
I  be  matsined  by  hard  ChiUobiU,  as  owner  of 
and  estates,  by  maaDB  .ef  the  eonstmetioa 
batd  nil  way,  except  jnly  tbe  actual  ralae  of  the 
based  bv  tbe  said  company,  and  socb  damage 
we  a«3Ut<ihexiieiilh«f(Me  Mentioned,  iMing  fa- 
in the  said  wa^  of  £2^(.,7  The  laUwi^  hiU 
Lad  soon  afterwards  the  compensation  waa  as- 
vj  two  Barn^ors  at  23m.  for  the  value  of  the 
^MnsTZ-foreevemmee.  -These  sums,  added  to 
msile  9440/1., ^hien  inm  was  |iald  iMo 
iniier  the  lands  Clatwea  XopsoHdation  Act 
laudSl  now  presented  hit  peti^on,  praying  for 
jfeattnitor  eeurtof  ih<|  62Mt^  and  praying  a  re- 
KtotDqoire  whetlier  certain  proposed  putch^es 
tbeHttn^nroper  whereon  to  lay  out  part  of  tbe 
'  fitt  nwnqr^  and  .for the  hi*e»tment  of  tbe  w- 

thiOiborru,  fai  tllie  ]^titlon^.— This  ^^e- 
W  two  objeets-^a  sum  -was  to  be  paid  to  ihe 
'Wfife  as  eompctisRtfon  for  hU  personal  inc'on* 
"  oi  atnawttato  be  wMlbr  the  tnheritanee  ; 
ieiMrfaiindovlttMny  iaDiti^^  to  that  part 
iptnsatiea  Hr  Iiia.  Mlsabal  inconvenience, 
ivt  there  can  be  any  dottbt  about  is,  whether 
t  wgbt  not  to  see' the  new  road  and  lodges 
Mtof  part  of  thU  moner,-  The  language  of  tite 
■at  ta  dear  ;.«nd  as  to  the  aet,  by  eeet.  73  it  is  ex- 
7  diieeted  thai  Kgard  shall  be  had,  not  only  to  the 
of  tbfl  lud,  but  alao  to  tbe  damage,  if  any,  io  be 
>^  by  the  owner  by  reMon  of  the  severing  of  the 
from  the  ottier  landa  of  such  owner,  or 
^  lajurleaily  afi^oting  sueh  other  lands,  by 
OWMB  of  tbe  powers  of  the  act.   This  cleariy 
\U  taBponry  as  welt  as  permanent  damage ;  and 
-       Mobt  Uiat  the  waking  of  a  railway,  whilst 
ii  Ukely  t»  be  a  great  annoyaDce  to  re- 


'"'fwMdSiw.forthepeWonaeirtitted  in  remainder 
B  Unl  ChuTcbill.  oppeaed.— We  do  not  deny  that 
™tforBfe  may  be  ratified  to  part,  but  not  to 
I*™!*  of  this  money.  Sect.  T  of  the  general  act 
pmthe  tenant  for  fife  to  contract  on  behalf  of  tbe 
wnder-man.  Now,  Is  Loi-d  Churchill  to  be  consi* 
■where  y    .   -  . 


compensation;  otherwise  why  was 
dri^L^^  into  court,  instead  of  being  paid  to 
\  at  mcoT  The  IiegiilatiiTe  has  made  the 


tenant  In  life  ar  sort  of  trastee  in  these  matten  for 
Aose  in  remidnder. 
BetMlt  In  reply. 

Vics-CnANCELLon,  Rafter  reading  the  first  part  of 
the  agreenMOt),— Well,  now,  it  is  perfectly  plain  to 
me  that  her*  is  an  expresa  distinction  between  Lrad 
Chorchilt  in  person  and  as  owner  for  the  time  beings 
and  tbe  oWNen  of  the  Inheritance ;  ud  I  think,  th^ 
whatever  the  parties  did  really  mean,  thejrhave  ao  ex* 
pressed  themselves  as  to  shew  that  a  proportion  was  to  go 
to  Lord  Churchill  ib  respect  of  his  making  &  new  nwd 
and  lodges,  and  tbe  rest  to  be  a  compensation  to  the 
owners  for  tbe  time  bebag ;  and  it  aeems  to  me,  there« 
fore,  by  this  peculiar  luiguage,  expressly  not  to  be 
meant  to  be  paid  to  Lord  CnurchiU  uone,  but  to  other 
persona  by  the  description  of  other  owner*;  and  that  I 
onght  to  make  araCmneoMtawhat  fata  be  paid  tat 
ledges  and  roads,  and  that  the  rest  moatrem^  in  court 
In  die  usual  way.-~^^iw«KW,  wHof  jwrf  tiat  turn  qf 
5230/.  ought  to  be  paid  to  Lord  CkmnkiU  fir  his  espemte* 
m  maJtitig  «  new  rani,  ^e.,  and  the  retiam  to  be  imveekti 
for  the  benefit  of  the  mJieritanoe,  and  that  Lord  Ckwxiill 
ie  entitled  to  the  tame  for  hit  Ufe, 


VICE-CHANCELLOR  KNIGHT  BRiJCE'S  COURT. 

Giazoif  fk  Fkuocdm.— ^eet  9, 1848. 

PUading^Sopa  rate  Ettate — Contract  of  Married 
Woman—  Waiver. 

4.  parried  WemaUt  having  tmarate  Prefer^,  and  tnfta 
.  wot  Uving  apart  from  her  HwAarndt  tnade  m  Agree' 
ment  to  take  the  Leate  of  a  DweUing'houeei—a^d, 
thatt  to  the  Patent  of  her  aepmrate  Prefer^,  Me  wot 
liable  to  pof/  the  Itent. 
In  a  Suit  fir  the  ^peeifi^  Perfomumee  of  Oft  AgremeU 
1  (e  take  a  JUatet  it  mutt  U  alleged  and  chm^ed  in  tie 
Bill  that  the  Defatdant  hat  waived,  the  Predmtion  nf 
the  Letsor't  TUle,  ifenek  Waher  it  intended  to  be  re- 
lied oni  and  it    net  enough  to  allege  neh  Facte  a»t  if 
proted,  would  motouftt  to  a  Waiver, .  . 

Thl8w«s  ablll41ed  for  the  purpose  of  charging  the 
separate  estate  of  Mrs.  Harriet  Frankmn,  a  married 
lady,  living  apart  from  her  husband,  with  the  sum  o( 
^m.  \e.  ed.  for  mA  alleged  -b v  the  bUl  to  be  doe  to  tlM 
{^ntiir,  Ur.  Ernest  OacBton,  for  a  house.  No.  38.  B^ei» 

street.  Ial0l3tiie  house  w«sentnistedto  Mr.Franel^ 
an  agent,  to  let,  to  whom  Mre.  Frank um  applied,  and 
entered  Into  a  cotre^tendtoee  wCth  Mr.  GaMon  as  to 
the  terma ;  and  nlHinatdy  she  agreed  viik  Mr.  Francis 
to  take  Uie  house  for  seven  or  fourteen  yean,  at  90/.  a 
year  rent,  and  to  pay  AO/,  for  fixtures.  Mr.  Francis 
drew  up  an  agreement,  which  he  took  to  the  solieitora 
for  Mrs.  FranKum,  in  which  it  was  stated  that  10/.  de- 
posit was  to  be  paid  to  Mr.  Francis.  After  some  ob- 
jection as  to  the  authority  of  Mr.  Francis  to  receive 
this  deposit,  he  took  tbe  agreement  to  Mrs.  Fruikum, 
signed  by  him  as  agent  for  Mr.  Gaston,  and  teceivea 
the  10/.  deposit  from  her.  Before  the  bouse  waa  let, 
Mrs.  Frankum  told  him  her  ritnatlon,  tint  la,  that  she 
was  living  apart  from  her  husband,  and  that  she  had  a 
sejMTato  income,  "which  would  enable  her  to  iny  the 
rent.  On  the  12th  June,  Hr.  Francis  met  Mr.  Bridges, 
the  went  of  Mrs.  Frankum,  and,  aftor  comparing  with 
him  the  inventory  of  the  fixtures,  gave  up  to  him  the 
possession  of  the  house  for  Mrs.  Franknm.  Mr.  Gaston 
and  his  solicitor,  before  the  poesession  of  the  house  waa 
delivered,  called  on  Mrs.  Frankum,  and  informed  her, 
that,  as  she  was  a  married  lady,  she  must  procure  some 
party  to  guarantee  the  rent:  and  she  then  said  that 
either  her  trustee  or  her  solicitor  would  do  so.  Mr. 
Gaston's  solicitor  then  drew  up  another  agreement, 
leaviiig  a  blank  fur  tiie  name  of  the  guarantee,  and  aent 
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&e  MOM  to  Mn.  E^ankom's  aoUciloM ;  and  A<m  gm- 
tloneu  wrote,  in  i^lyi  a,  letter,  claitod  th«  14th  Jum, 
1M3»  in  which  it  wsi  atatecl  that  Maa.  Faaoinm  most 
rely  on  the  tiid  anMuent,  a  oopyof  wfaioh  th«y  en- 
ctod.  On  the  Mh  J«ly,  Iba.  Trankmn  paid  Ur. 
(}aiton*B  eoUcHor  on  aeeannt  of  the  premiNs;  aiad 
cm  the  aame  day  the  aoUcitor  refued  to  become  gnarantee 
ibr  the  rent,  oat  aaid  that  ihe  had  an  ample  aepamta 
iaoMDO  to  pay  the  rant,  and  he  thought  she  would  be  a 

r tenant;  and  In  the  Deeamber  following  he  sent  to 
Gaaton  a  Bodee  of  Hre.  FiaBkuDi'B  intention  to 
qnit  at  ICtdanmmer,  1B44,  and  a  letter  etating,  that, 
aa  Hra.  Franluim  owUd  not  get  a  ^[uarantoe,  her 
only  altenurttre  was  to  give  np  poaacopion.  In  a  eor- 
xaipoadcnce  between  the  aolidtera,  it  was  asserted 
<m  one  aide,  and  oontradicted  on  the  other,  tliat  lb. 
Gfliton  iiad  aeoepted  Hra.  Frankam'a  notiee.  The 
MKt  was  paid,  bnt  in  June,  1844,  Hra.  IVaalcnm  agreed 
to  let  the  faonaa  to  Hr.  Bridges,  and  then  snotiMr  oer- 
Mpondeaoe  took  place  resmetlnc  a  gwrt  <tf  a  leaae 
direct  from  Mr.  Gaston  to  Hr.  Bridges.  In  April,  1845, 
and  January,  1846,  diatteaaes  were  put  in  for  rent. 
Under  these  circnmetaaoes,  tlM  bill  was  filed  agalHt 
Hr.  and  Mrs.  Franknm  and  Mr.  Hutton,  a  trustee,  and 
it  prayed  a  declaration  of  the  Court  that  the  wife's 
separate  property  was  liable  to  pay  the  7U.  Is.  6d.  rait 
doe  for  the  houe.  Fovr  aeveral  grounds  of  defence 
were  raised  by  Mrs.  Frankum  in  her  answer :  firstly, 
that  the  agreement  was  not  a  conelnded  one ;  secondly, 
that  the  memoraadnn  ia  writiii^  of  the  alleged  agree- 
ment was  not  signed  by  her;  thinly,  that  her  separate 
property  was  not  bound,  and  that  the  Court  could  not 
aeeiee  a  specific  performance  of  the  agreement;  and, 
fbnrthly,  that  the  house  was  uninhabitable,  on  account 
of  the  cmmneya  being  smoky. 

TWpp  and  Speedf  for  the  phuntiff,  contended,  that, 
although  the  memorandam  of  agreement  had  not  been 
rigned  hy^  the  defendant,  it  had  been  adopted  by  her 
solicitor,  in  bis  letter  of  the  14th  June,  184S;  and  that 
such  letter,  referring  to  the  agreement,  and  InsistiDg  on 
title  benefit  of  it,  was  a  sufficient  signature  within  the 
Statute  of  Frauds;  {Bt^dell  v.  Drummond,  11  East. 
142;  Tawwy  v.  Crowtker,  3  Bro.  C.  C.  161,  318);  and 
xnoieorer,  that  the  defendant  had  taken  poaaeeraon,  and 
the  agreement  had  beoa  performed  on  the  part  of  the 
^aintiff.  And  it  was  also  n»ed,  that  it  was  settled 
uat  a  tana  ooTort  waa  liaUe  ui  respect  of  her  general 
■i^agementa;  and  that  no  ^ecific  chaige  was  required 
to  make  the  separate  aetate  of  a  married  woman  liable 
in  respect  of  her  contracts,  nor  was  It  necessary  that 
there  should  be  any  proaiise  or  engM^ment  in  writing 
to  par.  {Owem  v.  Dtekenimt  1  Or.  &  Ph.  48 ;  CUntnn 
T.  Willety  1  Sngd.  on  Powen,  208).  And  the  earlier 
cases,  and  particulwly  StU/pim  v.  Clarke^  ( 1 7  Vee.  865 ) ; 
Stumrt  V.  Lord  Kirkweli,  (3  Madd.  387);  Aguilar  v. 
Aguilart  {6  Madd.  €14):  and  Murray  v.  Barlee,  (4  Sim. 
82;  S.  C,  3  My.  &  K.  209),  were  commented  upon. 
As  to  the  obje^ion  raised  to  the  perfonnance  or  the 
covenant,  upon  the  ground  of  the  annoyance  caused  by 
smoky  chimneys,  it  was  contended  that  the  evidence, 
npon  the  part  of  the  plaintiff^  entirely  rebutted  that 

luad  of  dSRllCB. 

RandaUt  for  Mr.  Franknm. 

Prendergtut,  for  Mr.  Hutton,  the  trustee. 

Swan3ton  and  Wrwhtf  for  the  defendant  Ilarrtet 
SWikom,  contended,  that  the  evidence  establiehed  that 
there  had  been  no  concluded  agreement,  or,  at  all  erents, 
no  agreement  which  had  been  signed  by  the  defendant, 
or  by  her  solicitor  or  agent ;  and  that  the  correspond- 
ence between  the  respectire  solicitors  of  the  plaintiff 
and  the  defendant  shewed  that  it  was  not  intended  that 
the  defendant  should  beoome  tenant  of  the  honee,  except 
she  was  able  to  procure  her  trustee,  or  some  other  per- 
■on,  to  become  liable  for  the  rent  and  covenants  in  the 
propoaed  leaae;  and  mppodng  the  agreement  wu  eata- 


bBAed,  ywtthatthe  ttftim  saliitptirily  aaefcripw 
iiniliiiwiaBa,  OAuf^  tba  UH  dk  ns(,>in  tann^i 
n«h  Mliafff  Md  that  ihM»  ha4  Mt  been  inrtni 
the  Cotait  deftMibgB  aiMBifio  ptrlannuee  ofa 
aninsfc  a  Mnied  woman.  Titey  alia  ntiad 

grounds  of  defeooe,  aBdvfoxflKs  ooa' 
at  lea^  the  def»duit  waa  eatJtled  te  in 

plaintiff 'a  tftle  to  grant  a  lease  befne  ibe  <  

to  the  agreement,  and  that  the  plaintiff  wu  ta| 
Bsake  out  a  good  title  to  grant  the  leaw  in  qvriia 

KtnoHT  Bboce,  V.  C— My  opiHon  is,  thtf  An 
meat  is  binding  npon  the  detedant, and  «| 
fcreed  against  her  t»  the  extest  of  her  Hynh 
pnty;  bat  I  fed  difficnl^  in  pradndiw  tkaUi 
fivm  the  right  to  investigate  the  plBatHTs  tilh  k 
the  leaae  in  questiou.  I  think  good  sibm  aai  a 
fial  jaetiaoaiaontirely  with  the  pWKtiff,m4j 
the  dafoidaat  Mn.  Fmrinim.  B  the  pUiitd 
&il%  (t  wSl  he  only  on  technical  gsooad*.  Itl 
dear,  ^t  the  wreeMent  ia  sadi  as  woald  \xn 
the  defendant,  if  Mrs.  Frankum  had  bees  tii  n 
woman  J  and  that  it  dtfes»  to  the  extent  o(  lur^ 
pwperty,  bmd  her,  alAoagb  a  manied  *«« 
conduct  of  the  lady  and  her  agenU  prcdodn  M 
rairing  thoae  oibjeeUona  which  an  not  in  tlu  p 
Where  thore  is  an  ^^mentto  gnntakas*,! 
proposed  lessor  is  the  plaintiff,  and  then  if  cotU 
the  tereement,  or  there  is  nothing  done,  to 
the  right  to  eaU  for  the  lesaor'B  title,  geaenlly^ 
(he  defendant  has  the  right  to  hare  the tiUefi 
before  taking  the  lease.   That  richt  msjr  be 
any  oAer  right  may  be.  lamafiaidr-fortbiji 
of  thia  caw  afnM-^hat.  where  the  de^ii 
prednded  from  eaninff  for  proof  of  *•  ijf 
&t  most  be  put  hi  lasne  in  the  bOL  Tbe[ 
counsel  will,  therefore,  confine  his  reply  to  tbir  r 

7V^,  in  reply,  snbmitted  that  the  qtwtn  i 
did  not,  under  the  cinmniBtances  of  the  «<, 
It  i^>pmd  that  the  parties,  finding  thedan 
not  procure  any  person  to  entw  into  the  to 
the  proposed  lease,  had  agreed  Ujat  the  defadji* 
continue  in  posscMion  if  the  homse  uadr  m 
meot  of  the  25th  May,  184S,  and  that  a  ft-JJ 
atmment  in  writhig  should  be  signed  b;M  ,>:i 
person  on  her  behalf,  to  give  effect  theret»;«* 
Mil  did  not  ee<^  the  specific  po^™^^? 
went,  but  payment  of  the  rent  in  ley^  « 
fondant's  nse  and  occupation  of  the  j^mm ;  i 
noreovar,  the  defendant  must,  by  her  ids  ud 
be  deemed  *o  haye  aeeepted  the  title. 

.  KwiOBT  ^ucE,V.C.— The  plaintiff  allig« 
the  defoidant  has  wuved  a  right,  print  ftoe 
her  by  law,  to  require  a  title  to  be  shewn  to 
perty  which  is  the  subject  of  the  suit,  tje 
dlegii^  that  there  has  been  any  waiver.  Ttie 
states,  perhaps  correctly,  that  facts  are 
bill,  which,  if  proved,  would  amonnt  ia  mM 
wurer.   But  there  are  many  instances  m  wiu» 
not  sufficient  to  charoe  or  state  the 
whidi  is  hitended  to  be  proTod  by  thatMWWfc 
the  point  is  waiver,  end  tlw  allegatiooiar«of 
which  that  waiver  oan  be  inferred.  I  <«  <" 
the  w^rer  not  being  allied,  and  not  beinf  cli«r^ 
I  eanivt  look  at  the  wrfdenee  for  that  po^^ 
iaiwthiBgiBthebfllof thatkbd.  It'^-VT 

then  must  he  a  refotenoa  ftr*^****'^!'.*'?;^^ 
of  the  plJntiff  thhiks  he  is  aUe  to  shsw  tbe  ttti(.| 


A  paru  aiintxiiaDff,  A>  fw  Tm  Nona  «  E:"' 
Jotht-stock  BAKKim  Cwsi3n.-<fiV  '*  I 

Johi-ttock  Ommtmiea  Winding  •^„'^2??^ 
A.B^mlht  Asm  qf  a/>.  mdR^f  ""^ 
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'S.  S.  to pti  a  Vurekat^  for  ^ftjf  Shares  in  a  Jbint- 
tKlBrntinffCompmiy.  O.  ff.  ^er«d  tkm  to  I. 
tia  egmi  to  jmrehase  tJieatf  O.  ff.  aOhiff  at  kU 
t,aii  n  neh  receioat  tA«  btmoU  md  Md  Note, 
iJisSS»dJamimtiff'tBiMko  mmM  Ai/.  JT.  oh 

■H^ioKM  6f  (7.  D.mtd  E.F.<mth«  \tt  Abrvan, 
ImUnWA^IXnetmi^nodaoirAttautoUe 
'r,  old  tko  Oen^baM  were  tm  tha  samo  D^y 
I  Oh  Ike  S$id  MarA  a  Dikt  of  7\ran^or  0/ 
rfik$  Skare$  wat  ettaUed  by  C.  D.,  and  wiw- 
'fUfRF^mi  otk  ihemiy  I.  XT,  ThMFifty 
re^s^rci^  and  a  nm  Csrti^eate  of  (mm, 
I  tk  Ihm  of  I.  K.y  had  been  opten  to  him  on  the 
'  Ftkvary;  and  on  the  Bth  Mareh  the  Banki^ 
Kjr  stopped  Pajtmentf  after  tehieh  the  Pvbae 
iif  the  Companyexeaitea  the  Deed  of  Tramfer 
p  i^M  Sharei.    Under  these  Ciratmtancet  I.  K. 
\yito6ea  Contributory  in  Beepea  of  tie  whole 
'  Smts^bm  iimiUfd  to  Lottm  firm  the  Dty  m 
tdmwa  a  empUte  Ootmwt  for  the  PuMote 

ma  n^de  t&t  windf ne'iip  the  uBaXn  of  the 
4f  England  ^oint-stbek  Bmtklug  Compsigr,  acder 
Mutei-  Farrer  certified  tlut  he  had  inoladed  the 
Jmea  Sanderson  in  the  list  of  omitribittories 
tntftj  shares.  Tbis  was  a  motion  to  re- 
dectsion,  and  that  the  name  of  the  said  James 
mi^tbestmekOntofthelist.  The  Master 
two  jadgments  on  the  matter,  one  dated  the 
vay,  and  the  other  the  2nd  May,  1849,  from 
facttoftfae  case  will  appear.  Ths  fwoier  judg- 
K  foUowB : — '*  Upon  the  admianonB,  affidavit, 
iti,  the  facts  upon  which  this  i^i|^catH»i  to 
JaaeiSaadenNui  in  the  list  nsts  axe  the  fbl- 
ivid  Chaitre%  at  the  time  of  Us  daath,  was 
of  fifty  sfaarw.  Thonutt  Chartvca,  D.  White, 
White,  and  William  Chartns  are  his  exe- 
TlHte  Is  no  evidence  of  any  tMatv,  on  the  put 
fxa,  with  the  excmton  or  tlwir  bnilw,  for 
Irat  on  tiie  lat  Febmary,  1847,  the  exeoulAre 
ft>iftr  (iiaru  to  the  directors,  under  the  22nd 
'the  «ed  of  aettlement,  which  being  declined, 
*the  notice  of  tfaeir  agreement  to  aell  to  San- 
nd proposal  to  tnunferthe  fifty  sharMto  him. 
'^tr  wta  agreed  to,  as  in  the  usMl  course  of 
.17  the  Erectors.  The  certificates  of  shares  that 
cueDtors  hdd  were  sent  into  the  bank,  by 
I  th^  behalf,  with  the  said  offerand  notices. 
Febtnary,  1847,  is  the  date  of  a  oartifioate, 
vBoidtL  (the  managing  direetw  mad  public 
I)  thst  Sanderaoa  was  a  proptietor  of  fifty  nwrea^ 
k  6%  sharea  wbidi  the  exeevton  had  tgnei  to 
SudffsoD.  On  the  2nd  Hareh,  1847,  the  deed 
Iff  of  five  stiares  to  Sanderson,  in  oonsidera- 
Iti.,iru  executed  by  the  exeontors;  and  on  the 
"^B,  IW,  it  was  executed  by  Sanderson.  (See 
nants  in  this  deed  which  Sanderson  entered 
*^  the  executors  and  Bnrdis,  as  public  officer  of 
^p«iy).  The  consideration  was  received  from 
DD  by  the  executors.  At  this  time  Bnrdis  was 
^•^wideavouring  to  make  arrangements  to  save 
k  fron  stopping  payment.  The  bank  stopped 
Uueh,  1847-  The  deed  was  subeequently 
^nrdis.  On  the  17th  March,  1847,  Benson, 
itarf  tmker,  applied  at  the  bank  for  and  ob- 
»«^rHficste  above  mentioned,  (B),  and  on  the 
H  %h  Kacch  sent  it  in  a  letter  t«  Sanderson, 
npndiated  the  aharea  immediately  as  strongly 
^  The  name  of  Sanderson  was  included  in 
of  Attdioldera  sent  up  to  the  Stamp-office, 
^' tn»17th  April,  1847.  Upon  these  facta  two  cases 
•tii(  first,  as  to  five  shares;  tlie  second,  as  to 
^""e  shatw.  As  to  the  five  shores,  there  ia,  I 
1^  w  -lottbt  but  that  they  are  vested  in  Sanderson. 


The  Company  could  not  have  denied  his  claim  to  all 
the  rights  of  a  partner;  whatever  forms  required  by  the 
deed  hKve  been  omitted,  the  Company  could  not  must 
on  them  in  oppontion  to  Sanderscm's  title.  Whatever 
importance,  if  any,  may  be  attaelied  to  any  omitted 
forms,  any  question  on  uie  want  of  them  is  set  at  rest 
by  the  certificate  B.  Sanderson  was,  I  think,  con- 
cluslvety  received  by  the  Company  as  a  partner.  The 
second  case,  as  to  the  forty-five  shares,  must  be  decided 
upon  the  26th  or  33rd  clause  of  the  deed  of  settlement, 
the  admissions,  (p.  85),  the  exhibits  C,  A,  B,  and  the 
fiict  of  the  conrideraUon  received  by  the  executors.  In 
this  case  Sanderson  himself  has  had  no  communicatioa 
whatever  with  the  bank,  and  done  no  act,  as  a  party  inr 
terested  in  the  bank,  but  the  execution  of  the  transfer 
of  the  five  shares.  Then,  as  to  these  forty-five  shares, 
have  they  vested  in  him,  *  by  transfer  or  otherwise,'  eo 
as  to  bring  him  within  the  33rd  clause  of  the  deed  of 
settlement,  and  thereby  complete  his  title  as  a  share- 
holder? To  understand  what  is  meant  by  *trui8fer  or 
otherwise,*  we  must  retbr  to  the  ffind  clause,  wherel^ 
it  seems  to  me,  that  by  '  vetUng'  is  meant,  title  ac- 
crued by  marriage,  representation,  or  legacy.  In  ease 
of  a  party  having  shares  so  vested,  he  became  entitled 
to  the  privilege  given  by  the  3^  chiuse,  if,  previ- 
ously to  saoh  vesung,  he  had  executed  the  deed  of  set- 
Uement,  and  become  a  member,  to  all  purposes,  in 
respect  of  other  shares.  I  think  it  impossible  to  bring 
Sanderson  under  that  dause.  The  forty-five  sharea 
were  not  vested  in  him,  *  by  transfer  or  otherwise,*  pre- 
vious to  his  executing  the  deed,  &c.  The  couaitions 
under  which  the  privilege  given  by  the  33rd  clause 
arisea  have  never  existed  as  regards  Sanderson.  Then 
the  facts  are  merely  the  exhibit  C,  which  must  be  as- 
ramed  to  have  originated  in  a  treaty  betweoi  Sandenwn 
and  the  executors  or  their  brok»  Benson,  the  delivery 
up  of  the  old  oertlficates  of  Chartres,  and  the  new  certi- 
ficate. The  legal  title  is  still  In  the  executors :  whe- 
ther they  can  compel  Sanderson  to  accept  the  shares, 
or  rather  to  indemnify  them  (for  the  shares  cannot  now 
be  transferred  to  or  vested  in  him)  i^inst  call^  the 
Company  being  dissolved,  or  whether  Sanderaon  may 
file  any  bill  or  bring  an  action  to  compel  them  to  refund 
tile  consideration,  are  questions  that  leave  their  re- 
spective rights  In  such  doubt  as  to  i-ender  it  impossiblo 
for  me  to  include  Sanderson  in  the  list  as  to  the  forty- 
five  shares,  whatever  may  be  the  true  oouBtruction  of 
the  act  as  to  including  an  equitable  shareholder.  I 
therefore,  according  to  my  present  opinion,  propose  to 
include  Sanderson  as  a  memner  in  respect  of  nve  shares, 
and  to  exclude  him  as  to  forty-five  ^ares.  I  lay  no 
stress  upon  the  judgment  in  Nesi  T^Sanderton;  it  can- 
not be  looked  at  as  a  legal  deeUon;  It  is  nothing  more 
than  a  compromise.— J.  W.  F.— 12th  February,  1840.*' 
Further  evidence  was  produced,  and  the  case  was  re> 
argued  before  the  Maskr,  who,  on  the  2nd  Mar,  1849, 
gave  the  following  additional  judgment : — **  Tne  facta 
are,  Faulin,  the  agent  of  the  executors  of  David  Chartres, 
commissioned  Sinclair  to  endeavour  to  find  a  purchaser 
of  these  fifty  shares.  Sinclair  offered  them  to  Sander- 
son^ and,  ^ter  some  heritation  and  treaty  about  tile 
dividend,  Sanderson  agreed  to  purchase  them,  and  in 
payment,  not  having  cash,  accepted  a  bill  of  exchange 
for  140/.  at  three  months,  which  he  paid  at  maturity. 
Sinclair  acted  for  Sanderson  in  this  treaty,  and  thereby 
became,  pro  hoc  vice,  the  agent  of  Sauderson,  and  aa 
anch  received  the  bought  and  sold  note,  (exhibit  A)* 
dated  22nd  January,  1847,  and  handed  It  to  Sanderson 
on  the  23rd  January.  The  executors,  in  conformity 
with  the  22nd  clause  of  the  deed,  ugned  the  notices, 
which  were  left  at  the  bank,  on  the  1st  February.  On 
the  2Gth  February,  1847,  the  directors  signed  their  as- 
sent to  the  transfer  of  the  fifty  sharea  to  Sanderson  by 
the  executors ;  on  the  same  day  the  executors  sent  into 
the  bank  the  ten  certificates,  of  five  shares  each,  which 
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had  belonged  to  the  testator,  and  they  irere  cancelled 
by  the  puolic  officer,  who  %VTote  .acros3  them,  *  Trans- 
ferred to  James  Sanderson,  26th  February,  I847-— 
George  Burdis.'  The  ten  cancelled  certificates  were 
prodnced  and  marked  by  me  with  my  initials.  On  the 
2nd  March  the  exhibit  A,  being  a  transfer  of  five  of 
the  fitly  shares,  was  delivered  to  William  Chartres,  who 
executed  it  the  same  day,  and,  having  been  executed  by 
the  other  executors,  it  was  subaeqaently,  that  is,  on  tho 
8th  March,  executed  by  Sanderson.  The  whole  fifty 
shares  were  dniy  roistered  In  the  bank  books,  and  a 
new  certificate  (exhibit  B)  was  made  out,  certifying 
that  Sanderson  was  the  proprietor  of  these  fifty  shares: 
this  bears  date  the  26tli  February,  1847,  the  day  on 
which  the  executors'  shares  were  cancelled.  The  trans- 
fer A,  was  executed  by  Burdis  on  the  day  of  — — , 

after  the  stoppage  of  the  bank.  The  bank  stopped  pay- 
ment on  the  6th  March,  1847.  On  the  17ui  March, 
1847,  the  certificate  B  was  forwarded  to  Sanderson, 
who  repudiated  the  shares  as  strongly  as  he  ooald.  As 
to  the  five  traOsferred  by  deed  I  have  no  doubt. 
In  respect  of  them  Sanderaqn  must  be  included,  in  the 
list.  As  to  the  fortv-five  shares,  my  view  of  this  ease 
is  changed,  though  I  still  thiuk  that  the  legal  title  iii 
these  slumB  did  not  vest  im  Sanderson,  because  the  ts- 
quIsiUoiis  of  tiifl  deed  wa«  not  obs^ved.  Yet  I  think 
tnal  the  ftots  an  such  as  wonld  support  a  bill  against 
him  by  the  executory  to  compel  him  to  accept  a  deed 
of  transfer  of  these  shares,  aira  to  execute  the,  deed  of 
settlement.  As  an  atltlioritr  for  this,  I  refer  to  Wynne 
T.  Prictf  in  which  Knight  Bruce,  V.  C,  lately  maide  a 
decree,  that  the  defendant  should  execute  and  deliver  a 
deed  of  transfer,  pay  calls,  &o.  The  principle  upon 
which  he  proceeded  is  the  same  as  would  govern  this 
case.  Had  the  Company  not  been  dissolved,  they  might 
have  filed  a  similar  bill.  'With  respect  to  the  non-ob- 
servance of  the  requisitions  of  the  deed,  I  have  pro- 
ceeded upon  the  maxim,  that  each  party  was  eomp^ent 
to  Tenouaee  them.  IshonJd  wiiUingly  adopt  the  argu* 
ment  of  fisnd  (suppress  veri)  as  sufiieiaiit  to  OMet 
the  ease  made  by  the  offinal  managen,  bufc  the  &ota  do 
not  support  it.  No  doobt  the  directors  knew  the  statb 
of  the  bank  in  January,  1847,  that  it  was  in  difficulties ; 
but  it  was  in  March,  weeks  after  the  contract  had 
been  entered  into,  that  Bardie  went  up  to  London  to 
endeavour  to  obtain  pecunianr  assbtaaoe.  There  was 
no  actual  deceit  practised  on  Sanderson  by  any  party. 
If  he  can  resist  tiie  legal  force  of  his  acts  in  this  case, 
the  purehaaos  of  sliares.  in  joint-stook  companies  that 
will  be  invalid  will  be  exceedingly  numerous.  Bat 
this  argument,  founded  nnui  the  supin^io  veri,  can- 
XH>t  apply  to  the  executors.  No  dOttbt  their  vnah  to 
s^  tiecame  aa  anxiety  to  sell,  because,  after  the  con- 
traet,  they  probably  became  su^icieus  of  tibe  state  of 
tiie  hEmk;  onC  it  does  not  appear  that.they  had  other 
means  of  knowledge  than  the  wodd  in  general,  or  than 
Sandenon  had.  Tbe  dates  of  the  difiennt  transaetionB 
diew  that  there  was  no '  extraordinary  pressure  on  the 
part  of  the  bonk  to  oarrr  the  sale  into  effect.  If  the 
aigument  applies,  it  appues  to  the  five  as  well  as  to  the 
forty-five  shares.  I  reiuctantlr sprees  my  intention  to 
include  James  Saaderson  in  the  list  for  toe  whole  fifty 
shares,  as  I  thiak  I  ooj^t  to  bafve  done  on  the  first  pro- 
ceeding before  me.— J.  W;  F.-42Bd  iMay,  1849." 

Ruuellf  in  support  of  the  motion  to  Teverae  this  de- 
cirion,  c^d  and  relied  on  Wyntu  r.  Prieej  (ante,  p. 
295),  and  cootowied  that  Mr.  Sandeisoa  ot^ht  not  to 
be  on  the  list  in  any  capacity,  or  for  any  purpose ;  but 
if  ho  were,  pUnly  w  oonld  only  he  for  the  five  sharta: 
and  ercn  ^to  thesfa  lus  liabiHtydiould  be  qualified,  bo 
fliat  he  ahbnld  ba'  annteraiUe  only  for  the  losses  aftar 
the  dale  of  the  sale  to  him. 

BaeoH  'and  Meadlam-  ^peared  for  'the  official  ma- 
nager. 

Kiaon  Bauo%  V.  C.p-a3i«re..wa8.«>n9ni]>lete  Con- 


tract on  th«  28th  Januwy,  1847,  and  I  am  of  opiw 
that  Mr.  Sanderson  is  pmperly  on  the  ;  kit  tl 
question  is,  whether  it  -shoAtld  be  irith  a  linitatioai 
not,  and  I  think  it  should  be  with  »«ch  Umita^ 

The  r|iK3tiuTi  of  liability  to  creditws  is  aotbcfoi  j 
Tin.'  (f  Mixtion  liolbrc  mc  is  merely  one  liotwten  ilie  j 
nti-  tiit'iiisclvts.    A\'hiitever  tliti  law  may  be  as  I 
ditois,  1  apprehend,  that,  as  between  tiie  partueial 
selves,  tills  gentleman  ia  only  liable  fw  lc^aes  f 
SSad  Jsnuury.  Itbink}iewasri|btly^Ucfld! 
list.  I  do  not  ttnd«retail4j4uttitlM»<f«Qiwa' 
befbft  thoHaste^.'  Tfcte  aa  lo<QslKthon^ 
the  matter  here  ought  to  pay  the  costs.  A>< 
was  never  raised  befure  the  Master,  this  aiaaotl 
sidered  as  an  appeal  from  the.  Mastot'sjt  ^ 
appears  to  me  that  .  Mb.  SoaderaeD  did  not  < 
point,  but  lie  contested  a  point  which  it  was  i 
terhU  lor  liim  t->  contest,    lie  cuiitested  tlie 
he  oiiltIu  not  to  have  colltt^te^-^,  anri  lie  did  r 
the  only  point  lie  ought  to  have  conicsted. 
tberi-fitie,  pay  the  costs  of  this  motion;  bst^ 
that  hi.s  I'uibilitv  for  losses  shaU/be  dat«d..«i^r 
22fld  Jauumy,'ia47.. 


KixG  r.  Reo. — Jtate  IS,  14,  end 

All  Affidavit  of  Debt,  for  the  Purpose  of 
Order  for  a  Capias^  under  Sect.  3  offnat. 
cllO,  mt^  be  sworn  before  a  iVnt  pf  ' 
been  isstted;  and  therefore  an  Indictamt 
in  making  su<A  an  AMdavU,  need  not  e 
Action  was  pending  vhe»!0if  j^datit  tlii 

The  Record  of  an  Indielmm  fir  P«j^ 
Two  Counts,  set  out  a  general  Verdkt'^ 
Prayer  of  Judgment,  "  tckerettpon,  htm 
to  the  Court  that  the  s%id  Vtrdid  teas 
therefore  the  said  Verdict  is,  ht/  the  CmH. 
made  void;  find  the  S fieri is  cum mandcdi 
a  Jii,rv  anew  ihcrrupnn  locjiiif;"  Oicn  f'* 
ncral  Verdict  of  Guihy,  and  JuJgtuent^i 
fcndant,  "for  '(!<c  Oft-nre  charged  t»«M^ 
every  Count  of  the  indictment,  06  iw; 
calendar  Months  now  next  entmiif/_ 

First,  that,  a  new  jyial  hasia  '  ' 
I'iow,  in  the  EferaK,ofv;f^^ 
sury  to  aaUl,  m'vhdt.R/S^^fef^, 

unduly  given-  r  . 

Indictment  for  periory,  piefiind  et  ths 

minal  Court.— The-  fint  Aonnti  stated,  thsi 
eom^MSBioD  of  the  offimocitiltihat  count  iin'ii!i<.'ii<' 

tionof  debthadbeenoolameacediQUK  Coji:  : 
Bench,  in  which  Oliver  WaUrioo  Kiog  ^^ii^  (■'^'^ 
aiul  ( i  eoige  Felthouee  was  deftDdaotv  and  cbar.'cJ  I 
O.  W.  King  commitied  perjury  in  making  anaf 
of  debt,  for  the  purpose  of  procuring  a  vmt  of 
to  be  i^^suei!  against  George  Felthouse.  Secwid  « 
that  the  s,ii.l  O.  W-  Iving,  wilfuUyand  ioaJieioiii.)"« 
ttivinc  .mil  intendijQR  unjustlv  to  aRgrieve  tl.^  J 
George  Felthouse,  and  to  pot  him  (ilie  s-]'^  ^'fj 
Felthouse)  to  great  expense,  and  alfo  unjustl'-ft^'^^i 
liciouslv  to  cause  him  (the  said  Gooi§e  ±elth"U« 
be  arrested  for  the  sum  of  46/.,  by  fotm  of- 
capiaa.to  Ws«d  out  and  prosecuteA  si  the  suit » 
(the  said  O.W.King),  aftjsrff«dfc;tolffiM'' JJ^ 
aii'i  ,v,  ;ir  aforesaid,  akithe  KiMlto W ' 
in  the  conn  ty  aforesaid,  an*  wSkintheJ^^ 
the  aaid  Coatt,  eune.  inliia:pispeF  P*"".  , 
CrefflwoU.  CiasBwdlfK^rt.,:  4he0  aod  »•« 
tbe  jujtie«:«f  ottc.LMy 
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moa  PIm^  afid'tben  sai  then'  prodaeed  tv  «ertain 
Arit  IB  imtittg  #f  fahn,  (th«  said  O.  W.  King),  md 
■  uul  ikan,  \mon  thft  nod  Sir  Oeesvvll  CmsweU, 
^  in  dHfr  form  of  law  wu  a  worn  and  took  his  cor- 
il  oaUr  coBcerntaiw  tbe  truth  of  the  mattere  con- 
Hd  IB  thvsHid  affidavit^  he  (the  said  Sh-Cnsswell 
HveU)  then  and  then  haring-  a  lawful  and  compe- 
tpower  and  aathtmty  to  administer  the  said  oath  to 
[wdO.W.Kinein  that  behalf:  [it|»r»ceededto8tate 
i^ipd^iM  hi  the  affidavit,  &c.,  vu.  that  the  said 
m  Fdthmsa  wm  indabtad  to  him  m  tlie  sum  <rf 
LSvcoodssoldudddiTcredl.  WkereM&c.  Plm, 
IpiRjr.  laM«  tbneon.  The  moid  set  out  tbe 
H  of  TCMie  add  eoBtnuoancai,  and  the  verdict  of 
jnr,  <*thBt  the  aAid  O.W.King  is  gailty  of  the 
Wmb  in  Uw  indictnMnt  witbiil  apsoified,  and  charged 
h  bim,  in  naonaer  and  ferm,"  ac ;  *'  and  hereupon 
ii^  Charles  Fraucia  RobinM%whopToaecnteth  for 
nid  lady  the  Qneen  in  ttus  bdiolf,  fucaycth  the 
farat  of  the  MM  Conit  here  ag^nst  the  said  O. 
Kag  epoQ  tba  ventUct  afov««nid  so  giren  ^ainat 
}t  m  aCncMld.    Whereapoik,  all   and  singnl^ 
IptDiises  being  aeen  and  tally  understood  by  the 
iCoDt  of  onr  Lady  the  Qneen  now  here,  be- 
litappean  to  the  sat&'Cburt  here  that  the  said 
"  'a  Btren  agunst  the  said  O.  W.  King  as  afbre- 
itnduly  i^Ten,  tiwnfbn  tlw>  aud'yevdlet 
Coart  here,  vacate  and  made  ii;oid;  and  all 
pocces  ceasing  agwiat  the  jury  before  impan- 
,  the  shaiiff  «f  the  said  isouvty  of  >).iddlesex  is 
that  he  cause  a  jury  anew  thcreu^n  to 
.»  oay  sud  Lady  the  Queen,  at  Westnunster, 
iy»the  distday  of  January,  in  this  term,  by 
lie  tmfh  of  the  matter  may  be  the  better 
&C.  The  record  then  set  out  the  poetea,  and 
iet  of  the  jury,  « that  (he  said  O.  W.  King  is 
of  the  premises  in  the  indictmrat  within  ^e- 
■nd  chantd  upon  him,  in  manner  and  form,  as  in 
Uk  sua  incTictinent  is  within  allef^  gainst 
~'  the  judgment  of  the  Court,  as  follows: — ^''It 
cd,  and  adjuc^ied,  and  ordered,  by  the  said 
J  vat  the  said  O.  W.  King,  for  tne  offence 
vpiio  him,  in  and  by  each  and  erery  cannt  of 
ctnent  afoxesaid,  be  imprisoned  In  the  Queen's 
for  the  space  of  eight  calendar  months  now  next 
f&c.  The  following  point8,amoilg  others,  M'ere 
«  br  the  plaintiff  in  errori—-*' First,  that  tlie 
itbfi  venire  de  n  oVo  is  not  warranted  by  any  sa  ffi- 
Ijestion  or  statement  on  the  record.  Fourthly, 
I  materiality  of  tbe  several  matters,  on  which 
is  assigned  on  each  count,  does  not  appear ; 
does  it  appear  that  the  o^h  in  question  in 
'tODOtwas  taken  in  a  judicial  proceeding,  in  whicli 
BTMdd  be  committed.   Fifthly,  that  the  jndg- 
■h^tocvt^D,  ud  may  have  heea  imnounced 
nrai|Mato(ioiw  mui  &a.aaine<o£Bmeea8|nKMsd 
^  Cnit  to'lwr*  iwea  ohaiged  m  the  ditfenirt 
■htf-tiie  tediitiaea*.  or  hare  proceeded  on  the  two 
<ttt  ofeHei  chaifM'  in  ihv  resfwotiTet  consita  of  the 
"BwtiOD*  at  least  of  iHiiah  coMKla  iff  bad  in  law; 
"■■tthe  jiubmoat  is  also  bad,  tmamnoh aa it  as- 
Bwat  tbe  offences  charood  in  the  incBetment  are 
[Bn  tW  tame  offence/'   The  case-was  argvcd' 
«13>  btfne  Parke,  a,  sAlderaon,       Moofe,  J., 
J,B,Crw«weU,  J.,  Piatt,  B.,  and  WJUiato^J.,  by 
'^'''> forth* flaiwtriff  in  ermr,  (the  defendant  be> 
^ KMad  count  i»uU)ot  he  snpfiorbsd  t  tiien  is 
r^r"^  In  it  ih^  any  action  was  pettdfaig  when 
L^j^twaaaiade.'  fC^rvumi/^  Jv*^davitB  ate 
'VlfMrtupfiwi  the  cotmtry  and  acted  npon, 
;^«eUon  hw  Mt  beta  conunemad.  Mons- 
k  iZlH^  ^  i'^S^  ^  *  iBpttrior  ofxuA-  acts  judicially, 

hit  b«Mi  «1M  MMtantyrtrtio*  to  amsar 


afiidavits  before  a  anmmons  is  sued  ont,  and  advisedly. 
Undev  stat^  12  Geo.  ],  c  20,  a  writ  of  capias  could  not 
be  sued  out  unUl  on  affidavit  was  sworn,  and  tlierefore 
the  affidavit  oould  not  be  entitled  in  a  cause.  Very 
soon  after  tbe  passing  of  stat.  1  &  2  Vict.  o.  110,  it  was 
discussed,  whether,  opon  an  application  to  hold  a  party 
to  bail  under  sect.  3,  the  judges  should  require  that  a 
writ  should  have  been  sued  out  before  theaffidavit  was 
9Wom,  and  it  was  considered,  that,  if  that  were  required, 
oniditoTs  residing  in  the  nertbem  counties  would  be 
deprived  of  the  ben^t  of  that  enaetmoit;  and  it  was 
■ecordinsly  held,  tliat  an  affidavit  might  be  sworn  be- 
fot«  tbe  uminr  of  the  writ.  TViilMmt,  J.— la  Sckkt- 
ttr  T.  CMm  (7  Hee.  &  W.380)  It  was  decided  that  the 
i^davit  on  which  an  order  for  a  capias  under  this  sta- 
tute is  apvdied  for  need  not  be  entitled  io  the  cause, 
A^et'Mn,  B.-— A  capias  may  be  iasaed  in  the  middle  of 
asnit.]  Secondly,  the  record  etatea  a  venire  de  novo, 
witltont  the  tuggmtion  of  any  fact  to  justify  such  a 
ptvcess;  it  ought  to  have  shewn  in  what  respect  the 
verdiet  was  unduly  given.  (Bme  v.  Fowler,  4  B.  & 
Aid.  273).  It  does  net  appear  that  tha  prisoner  com- 
^aioed  that  it  was  ondaly  given.  [Pari*,  B.-*There 
IS  no  doabt  tluU  it  vras  a  new  tcial  i  and  then  it  is  quite 
e«ntraty^  Uie  old  practice  to  ent«r  the  first  venire 
■poa  the  racord.  It  la  not,  properly  apeaking:,  a  venire 
de  SOTO,  hccanae  that  ia  alway%  f»r  aoma  uuAtex,  appa- 
rent on  the  xeoordv  tho«|ih  the  dtficmoa  between  the 
vettira  da  novo  and  a  nemr  trial  is  noi  ea»  of  substance; 
there  Is  no  difiei^nce  in  reepeetof  tbe  penong  to  whom 
process  is  directed.]  In  IfoMuoM  v.  IVat'  (1  Leon. 
1^)  It  was  prayed,  by  couaasl  for  tlie  defeatbant,  that 
the  miadetDeanour  of  the  jury  might  be  entered  of  {e- 
eord,  which  the  Court  granted.  [He  referred  to  Bro. 
Abr.,  "  Verdict,"  pi.  17, 18 ;  Gte  v.  Sunam,  (9  Mee.  & 
W.  680) ;  note  (b)  to  Qould  v.  (2  Mao.  &  G. 

238) ;  OmuHiff  v.  Btff^  (7  Ir.  Law  Rep.  149) ;  and  Ex 
parte ^f8w(m, (ante,  p.OOO).]  [Parfo, Bj—Whero the 
Conrt  has  a  disciretiouary  power  of  granting  a  new 
trial,  it  ia  not  necessary  to  a«fifn;aDy  flaaaoB.  There 
i«  a  ^cedent  for  thia  entry  in  v.  Svbmt,  cited  by 
Brslcine,  argnendo  in  See  n  MOubw,  (6  T.  ft.  626), 
which  Lawrenee,  J.,  (Id.  940),.8ud  had  bean  adoi»tad 
after  mat  consideration.]  Ittlteip  Mmtky,  (6  T.  B, 
638),Xord  Kenyon  claimed  a  Juviadictten  to grantanew 
tml  under  any  circumstances.  B«ff.^.  0<m^ertii  (11 
Jur.  204,  208)  it  ia  said,  that  a  new  trial  was  granted 
in  Sex  v.  Mamijff  but  the  rule  for  a  new  trial  was  dls- 
oharmd  on  di*  merits.  Rex  r.  Rvltmt  (cited  in  JRex  t. 
Mniobt^,  0  T.  It.  tt26)  was  an  information  in  tlie  na- 
ture of  a  quo  warranto,  and  therefore  in  the  nature  of 
a  civilactiM.  {P^lit{R. — That  would  probably  make 
no  difference.  In  i^er  v.  i^irrc^^,  (2  Q.  B.2S9, 242), 
which  waa  a  feigned  issue,  there  was  a  n«w  trial  as  to 
one  iaanc,  and  not  as  to  the  other.  On  the.second  tri^ 
tha  plaintiff  failed  again»  and  thmeftm  no  qnartion 
aroR. '  A  Tcnm  de  novo  ia  ax  dabito  jnatiiiai.  [He 
oited  Beg.  t.  CampbtU,  12  Ju.  117).  Maui6,  J.— 
Annr  trial  may  be  gmnlcd  for  many  girounds,  which 
oannot  be  stated  on  the  record  in  ciral  cases,  and  it 
might  also,  ior  similar  grounds,  bagirantad  in  a  criminal 
caae;  and  tiw  grantuiga  new  trialfor^suoh  gronndsia 
jnst  tba  thing  which  tha  Iw  did  not.  intenld  to  be  re- 
viewed. Ptir^*,' D.-^The  Court,  in. granting  a  new 
trid,  may  ^her  ieave  out  the  statamant  of  the  first 
venire  alt<^her,  or  simply  aay,  "  we  grant  a  new 
trial."}  Lwd  Brongham,  in  Xing  r-Simmondt,  (1  H. 
L.  Cae.  700, 764),  atiid,  that  in  i&ur  t.  Oreat^  (re{K>rted 
in  2  H.  &  S.  273,  on  the  rule  niai  for  a  new  trial  on 
the  ground  of  misdirection)  a- bail- of  exceptions  waa 
tendered;  and  that/ atat.  WestuinBter  2,  (IS  Edw.  1, 
c.  31),  reUting  to  bllla  of  e^ceptionsy  was  held  to 
araly  to  criminal  proaeedinBaj  and ,  ha  was  coun- 
sel in  ttw  case  for  the  defendant.  \^Ald«r$on,  B.— A 
UU  of  afocftina  waa  nfiuadin-iSHjibOianv'.,  La 
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BUno,  J.,  who  tried  that  case,  was  one  of  tho  most  cau- 
tious jud^s  who  ever  sat  on  tiie  Bench.  I  was  present 
at  the  trial,  and  my  impreasion  ia,  that  he  said  at  once 
it  vould  not  lie.  MmtU,  J. — It  is  generally  nnderatood 
that  a  bill  of  exceptions  does  not  lie  where  the  Crown 
ia  a  party,  thooj^  prot>ably  the  bill  of  ezoeptiuu,  as 
now  vsecl,  diffen  from  whst  was  intended  by  the  tta- 
tnte.]  Suppose  a  new  trial  was  granted  on  acootmt  of 
a  challenge  of  the  jury  improperly  OTermled,  the  party 
must  have  a  right  to  have  the  matter  appear  on  the  re- 
cord. [Hecit«di2(y.T.&aM£/^(16Mee.&W.384)and 
22«!V.Pmn,(2Saond,389— 393).]  Thirdly,  the  fom 
of  the  judgment  ia  not  clear  and  certain :  the  words,  "for 
the  offence  in  and  by  each  and  every  count,"  point  to  a 
specific  breach  of  the  law,  and  it  is  therefore  uncertain 
whether  the  eight  months*  imprisonment  are  for  tixe 
offences  in  each  count,  or  partly  for  the  offence  in  one 
and  partly  for  the  offence  in  the  other.  [J^tferjon, 
B. — The  judgment  means,  that  the  party  be  impn- 
s<med  for  the  respective  offences  chained  in  each  count. 
MmUe,  J. — It  might  be  betteor  English  to  say,  for  the 
ofinices;  but  bad  English  does  not  vitiate,  and  the 
word  *'offence*'  is  nomen  colleetiTumJ  A^Un,  does  it 
mean  that  the  defendant  iboald  mtfer  two  tenns  of 
^htmonthfl?  [JfoH^B,  J.— The  words  "eight  uatths 
now  next  ensnii^'  ara  an  answer  to  that  objection.] 

C  CUurhf  contra.— A  statement  of  the  award  of  a 
venire  de  novo  is  necessary,  because  the  Aeriff  and  the 
jurors  are  not  under  the  penalty  of  a  distringas. 
{PlaUf  B. — It  is  impossible  to  grant  a  new  trial  with- 
out awarding  a  venire  de  novo.l  The  entry  is,  in  terms, 
the  same  as  in  Rex  v.  I{<^>i$Uf  (cited  in  Etx  v.  Mau^^ 
6T.  R.  626).   rHevFaa  then  stopped.] 

Parkb,  B. — ^There  is  no  weight  m  either  of  the  objec- 
tions :  an  affidavit  sworn  before  the  writ  of  summons 
issues  is  perfectly  good.  The  3rd  section  of  stat.  1  &  2 
"Viet,  0. 110,  wasintended  to  enlarge  the  powerofarraBt, 
not  to  restrain  it;  and  provided,  tliat,  in  the  case  of  a 
debtor  to  the  amount  of  201.  about  to  quit  Englud,  the 
creditor  should  have  greater  facility  of  arresting  him. 
The  difficulty  was  to  oonstnte  the  words  "  plaindft'  in 
any  action,"  which  are  used  at  the  beginning  ^  the 
section,  unless  an  action  had  been  already  commenced : 
and  the  words  *'  plmntiff"  and  "  defendant"  are  used 
throughout  tlie  section ;  but  the  answer  is,  that  there 
was  the  same  difficulty  in  stat.  12  Geo.  1,  c.  29,  where 
the  word  "  plaintiff"  was  used  to  signify  a  party  who 
intended  to  become  plaintiff.  Therefiue  uie  saoiHid 
count  is  quite  right. 

The  only  question  is,  whether  the  record  is  erroneous, 
because,  instead  of  staling  the  grounds  upon  which  a 
new  trml  wasgranted,  the  eotiy  is,  "  because  it  appears 
to  the  said  Court  here  that  the  said  ventict  so  sAym 
against  the  said  O.  W.  King  was  unduly  given,  ^bi«- 
fore  the  said  verdict  is,  by  the  Court  here,  vacated 
and  made  void."  This  is  a  case  in  which  the  Court 
cleariy  had  a  discretionary  power  of  granting  a  new 
trial,  and  therefore  one  does  not  see  priori  why  the 
reasons  for  granting  it  should  be  stated  on  the  record. 
If  the  reasons  were  stated,  no  writ  of  error  would  lie 
to  i-evicw  them ;  and  in  civil  actions  it  is  the  inva- 
riable practice  to  leave  out  the  statement  of  the  first 
venire  when  a  new  trial  is  granted.  There  is  no  reason 
why  the  same  form  should  not  be  adopted  in  a  criminal 
case.  The  form  of  the  entry  in  Em  v.  Sxibina  is 
stated  by  Ei-skine,  ai:gnendo  in  Rex  v.  MnuHn^y  (6  T. 
B.  626),  to  have  been  settled  by  Serjt,  Chappie;  and 
it  was  approved  by  lAwrence,  J.,  in  t.  Mawb^,  (0 
T.  R.  040)  ;  and  therefore,  if  the  entry  in  those  cases 
sanctions  this  fbrm.  Judgment  will  be  affirmed.—^ti' 
jmmatur. 

•/tins  14. — C.  Clark. — There  is  no  record  of  a  venire 
de  novo  in  Rex  v.  Man^^  because  a  new  trial  was  not 
granted  ;  and  the  record  of  tlie  venire  de  novo  in  Bex 
v,£oltins  (II.  T.,  10  Geo.  2)  cannot  be  found:  bnt  in  tha 


Crown-eSoe  thoe  is  a  dnft  ol  the  postea  ndontiii 
ances,  on  a  new  trial,  as  to  the  defisndsnt  oonietd,] 

indicted  with  JohnSmi^aafc^wi:— *'iliidi«rMV 
the  taid  Edmund  Hairy  Lmikimaton,  who  prmaiuXf 


of  at  mridCbm  itf^abummmSiWUHmM 
omiHmtnfSmkk  vfoaiha  wdMilBraridaoril 
aga^  them  [umn  tiie  said  sesondt^tMid,  tnd  tm 
counts  t£  the  and  indictimei^3  *  a&mud." 
the  words  printed  in  italics  is  tlus  marpasl  aS 
Mr.  Dealtry'fi  handwriting:— "This  is  froa  thean 
the  pnweedittga  in  JBe*  v.  /?«Mm^  re&ned  to  ^1 
Justice  Lawrence,  in  his  jod^Mnl^  givea  os  tlie  i|g 
cationforaaewtiiel,iB^sj:  v.  iSltr  rfos^N^  JIh^ 
Othtra,  (B  T.B.040},.whotlMnani,thit/r««H 
sideratim  vat  givm  ta  ik*  cau  ^  The  Ei»  hi 
bins."  Against  the  words  printed  witbin  u^l 
and  which  in  the  JIS.  draft  ,  were  iatcipolatedir- 
ink,  and  then  strack^  thiou^  Hr.  DssUrr  M 
teik  ,aa  if  in  aatitapatiovi  m  tpa.eaw  of  vCm 
B^^  (U  a.  &  &  Jv.  16),  " 

the  w(»rds  in  red  ink'ahonhl  bviMcctedr 
then  goee  on  in  the  nanat  maua,  and 
tiunanoes  to  Trinity  Tsm*;  <aad  after  it^ 
usual  manner  the  a{)f>eannca  of  tiie  pardM, 
prayer  of  jodgment^  eentinaeB  tins "  Wl 
ail  and  tinSfular  M« pnmim  Mm^ $emmd^ 
stood  itsf  th$  taid  Court  <^  amr  satdZtad  tke  t 
Jure,  bmofue  it  i^pjMan  t«      Mad  Qmrt  ktn 
taidverdiaao^vmitsamutJteMmd  WiSUmS 
Sennr  Smith  at  a/areaaid  [n^n  the  said  seooai 
and  fourth  counts  of  the  said  indictment] 
ffimtf  fAcr^arw  the  taid  tMrdwf,  m/u*  ai 
said  WiUiam  Smith  and  Stmy  Sautk,  itigth 
here  waeatedamdmutie  void,'  mdailtthirpncm 
agamtt  the  jury  before  MyamMlM,  th$ 
said  ctmty  of  MdmmMA  is  rswwrinilirf  Aih 
jmy  mtew  tMrauim  to  cms  it^ori*  &c. 
words  printed  in  italics  Mr*  Dealtcy  had  wri 
is  taken  from  Rax  v.  Roimt,  befare  refensd  \af 
words  printed  in  biacketi^  which  had  been,«r ' 
terpo]^»d  in  red  ink,  ware strack  tJuangl),fl 
wise  Mr.  Dealtry's  acoompanying  note,  "ttt 
words."   In         V.  Thomat  Bmt  HoSgm, 
1833),  which  was  an  indictmoit  ffa  pMjiif7<,r' 
of  the  entry^  of  continnanoes  on  new  triil" 
same  form,  without  any  marginal  eoBmwBts;|iis 
statement  made  at  the  CrofimH^ee  is,  tli»t  *M^ 
has  become  the  usual  fonn  in  such  oski. 
B— It  seems  as  if  tiieoatry  in  Ass  v./2a*»""»"' 
sible  to  Ur.  Dealtry^  baeansa  he  dosa  not  sm  tu  « 
of  Lawrence,  J.,  ia  6  T.  B.  610.1  „  ^ 

Jme\&^PathUg,  in  i^y*-^  A» 
is  stated  by  Erakine,  argaendo  ia  Mmf.Mmfm 
T,  R.  627),  that  the  ConrtMraided  a 
IParle,  B.— There  is  often  an  iwwnuacy  m  that* 
ment.  If  the  entry  had  been  that  the  Conrt  •»« 
a  new  trial  to  take  pUoe,  instead  «f  gsi»i>S  ^ij; 
to  oome  anew,  it  would  have  been  amplj  b™" 
AtderaoKy  B.— The  entry  in  iZss  v.  BMu^^ 
the  same  form  was  adopted  as  m  ff^JjiJ 
conuatent  with  the  record  in  Rt*  r.  iW""*  "r 
was  either  granted  m  the  diamUoa 
for  a  supposed  eneoB  of  prooess.  In  ^^T^fil^ 
(llGi.&Fin.l6fi;  »  Jor.  86),  Parke, B^. "41*2 
it  wasdonbtiU  which  of  two  atotes  of  thu^w" 
a  Coart  of  Bnor  winld  not  tfvuw  llw  e^*^  rT 
rather  than  thft  otiwr.  fHe  aW  sM 

(8a&G.d4l>.l  ^iJ 
Pabke,  B.— The  new  trial  in  tkisw*  """"E 
been  granted  by  the  Conrt  for  any  ottac  " 
intheexerciseofitodiaoratioB.  Aaand*"™"^ 
be  for  BMbethuv  ooWataral;  and  *M«*»^"'!ffrj„ 
notleftdoobtMhan.  Tbsaathonlyolhs™*'' 
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COintT  OF  ftUKEN'S  BKKCH^Hiijat  Term. 

hi «  tiie  MTCBftl  BeuaM  of  Jamuam  Paxrick  *>. 

Bhxj»  and  Uxt-JGm.  M, 
11788,  TmmtF  ittiiti  LmuU  t»a  JSnutminFM^  in 

HMfOarvMkl^Blwv  mlm,"  RmmkUttm  TVwr  t» 
pmm  MKtiipml  RmniuStrt;  **  amd  from  tmi  ^fier 

mimmftkaOkiUrmifhiBtaid  8m  mtd  Dmigktmr 

'  tr,t9tke  Umof  mcA  OMtf  6i  ^z**  tm^ />r 
I*/mc*  Otm*^  kit  mUStmaitd  Ifmfkter, 
imrtoUtSmr.  mffm*  J.4iei  imvii^Ckil- 
lidn        lie  ^Z^»rt  V  It^'nusfNV  E, 

tSmt  J.  wmd     #w»  Tmmtt    •owiflii,  MidAlaf 

ponilw  «r  impHed  Or^mrfmtaindtr. 
tka$  J.U  Mikty  «a#  «(  Aif  Dtatk  AMtStU 
^tUkmCHhkmi  «kS  tka$ tht  SJkirm  ^  tiose 

ifcl08>  mm ii»ta4)piMtim,  immM  itUtMM 

•Tbe  dcdantioD  meAtiMA  fifteen  de- 
I W  tte  sme  loMor  of  the  plainliff,  olaimbig  dif- 
t  am  of  tbe  mropmiy  in  qwettim.   Tbe  ftiUoir- 
>VM  iteted  Toy      omawa  ofiheCoart:— 
I  FUriek^  tbe  ffraadfiitlwr  of  the  km  of  the 
at  tnetij>tt«f  tkenakiii^  his  will  here- 
'  loeatienedr        ftvn  tbeae*  oeatiiiiially  antU 
Mt)wtia»of  hie  death,  aeleed  in  hisderaeene,  aa  of 
^ifnd  ia  the  lands,  a  shore  «r  triiares  in  which  the 
"■tf  the  i^afaitiff  seeks  to  leeorer  in  this  action, 
Nd(b  an  8tta«t«  te  ttie  parish  of  Wiggeahall 
■^^  in  the  oonnQr  of  Norfolk,  and  are  part  of 
hnrinaftsr  raentitnud  to  hare  been  derised 
wiQof  A*  Mid  Januu  Patrick;  uuL  helm 
d.  he,  tht  mM  Jamma  FMricfc,  on  the  S7tb 
iffK,  bj  his  wiH  of  tfant  dato,  and  dofy  attested 
mkw  wu  than  required  for  tin  passing  frediold 
«f  iBheritaooe,  after  derisiag  certain  other  lands 
Inn  Coatea  koA  his  heixB,  to  the  use  of  his  son, 
I  Patrick  and  his  children,  made  a  derise  in  the 
ig  words  :—**itein^I  gite  and  devise  all  the 
tnd  nudae  of  my  meseaage^  lands,  tenements,  and 
^lufeenta,  sitnato  and  twbie  la  the  several  parishes 
I  b  tbe  nid  oonnt^,  with  tbe  rights,  members, 
'^Qtteninoes  therennfo  belonging,  or  in  anywise 
"^t^iaiBg.  nnto  the  said  Dandcson  Coatee  and  his 
•  upon  the  sem al  tiWta^  and  to  and  for  the  eereral 
^  >ad  nrpoBet,  hereiiABftar  nantioncd,  expressed, 
idma  efand  ooneemlngthoMnwj  that  is  to  say," 
hMts  not  n^erial  to  til*  mnstions  in  this  cause 
sttbjeot  and  chargeable  as  afora- 
■*,  opontEi8  fortber  Irost,  that  he,  the  said  Dande- 
<wd  hi*  heirs,  do  and  shall  stand  and  be 
*b»  >iid  premisea,  to  the  n«e  nnd  behoof  of  my 


^""^nd  daoAtsr,^  Jarmaa  and  ^iiabeth  Patrick, 
"jiuttr  NspectiTe  aasgns^  far  and  daring  the  term  of 
■wwyettTe  natnral  fires,  equally  to  be  divided  be- 
shin  and- sfasM  alike;  and  from  and  after 
WdrtMBiiation  of  that  estate,  to  the  use  and  bshoof 
Butdesim  Coatee  and  his  heirs,  dnring  the 
3f*?  itf  my  ant  and  danghter,  James  and 
'whFatriek,  hi  trast  to prwarre  the oantingent 


remobiden  ImdnaAer  Uoiited  ftom  being  defeated  or 
daatroyed,  and,  ibr  that  pnrpost^  to  make  oiitrieB  and 
bring  notions,  as  the  tase  snail  reqnire ;  but,  nerar- 
thdoa,  to  permh  and  suffer  ray  said  scm  and  danghicr, 
Jarman  and  Eiizaboth  Patrick  respeetiTtdy,  and  their 
respective  asugne,  to  reoaiTO  and  tak«  the  said  rents, 
issues,  and  profits  of  the  sud  premises  to  their  nse 
duitag  their  natural  lives;  and  own  and  after  the  de- 
cease of  my  said  son  and  danghtcr,  Januan  and  Eliza* 
beth  Patricic,  or  either  of  them,  to  tbe  use  and  behoof 
of  all  aod  eTevy  the  children  of  my  sud  son  and  daugh- 
ter, Jarman  and  Elisabeth  Patrick  respectively,  both 
mue  and  female,  and  their  several  and  respective  faeira 
and  assigns,  to  be  equally  divided  amoog  tlmn,  share 
and  share  alike,  aa  tenants  in  oommon,  and  not  as  joint 
tenants;  and  if  then  shall  be  mily  one  mch  child  cf  my 
said  acn  sb4  danahter,  Jamaa  uid  Elisabeth  Patrick, 
to  the  nse  and  hebeef  of  raeh  diUd,  faisor  her  h«r8Md 
arigns  for  eror;  and  for  dofcult  of  sneh  Issue  of  my 
said  son  and  dsi^ter,  Jarman  and  EUaabeth  Patrick, 
then  I  give  and  devlas  thoaaid  ma^sesnntoand  tothe 
nse  of  my  said  smi,  1%(mai  Pntribk,  his  heirs  and 
aarigns  for  ever." 

The  said  testator  died  on  the  4th  Jolr,  1792,  without 
having  in  anywise  altered  or  revoked  his  said  will, 
leaving  Uie  said  Dandeeon  CoiUes^  his  wife  Esther,  and 
his  son  and  daughter  Jarman  and  Elisabeth  Patrick, 
and  his  son  Thomas  Patrick,  him  surviving.  The  tes- 
tator's widow,  Esthw,  is  long  nnce  dead.  The  testa- 
tor's son,  Jarman  Patrick,  mentioned  in  his  sud  will, 
married  after  his  Other's  death,  and  has  had  seven 
children.  Th*  ddeat  of  these  children,  Jarman  Pabiek, 
was  bom  on  tiul^June,  iao7,attd  is  thelessorofthe 
plahitiff.  The  seowd  child,  Frances  Patrick,  was  born 
on  tfael1thSeptember,1808,aud  died  on  thelst  January, 
]  809.  The  third  child,  ThomasPstrick,  was  bom  on  tfie 
31stOotober,1800,and  iastill  living.  Thefourthchild 
waslmmon  thel8thOctober,1811,imddied  thenextday. 
The  fifth  child,  James  Jarman  Patrick,  waa  bom  on  the 
2lst  Mareh,  1813,  and  died  in  North  America,  during 
his  lather's  lifetime,  intestate,  leaving  a  widow,  one  son, 
and  two  danghtera,  all  of  whom  are  still  living.  The 
sixth  child,  Frances  Elizabeth  Patrick,  waa  born  on  the 
7th  June,  1816,  and  died  daring  her  fother's  lifetime, 
intestate  and  unmarried,  on  the  2nd  November,  1839. 
The  seventh  child,  Louisa  Elizabeth  Patrick,  was  bom 
on  the  lltii  Fehmary,  1884,  and  died  intestate  and  nn- 
roanried,  in  her  fbther's  lifetime,  on  the  14th  October, 
1842.  1%e  said  Jarman  Patrick,  the  son  of  the  testator, 
by  his  win,  bearing  date  the  17th  November,  1B46,  and 
duly  executed  and  attested,  gave  and  derised  all  and 
every  his  messuages,  lands  tenements,  and  heredity* 
ments,  and  real  estate,  and  parts  and  shares  of  inea- 
suages,  lands,  tenements,  and  hereditaments,  and  real 
est^e,  of  or  to  which  he,  or  any  person  or  persona  in 
trust  for  him,  might  be  seised  or  entitled  at  the  time  of 
his  decease,  or  which  lie  had  power  to  dispose  of  or  ap- 
point by  will,  with  their  rights,  members,  and  appur- 
tenances, unto  the  defendant,  James  Royle,  and  James 
Jarvis,  of  King's  Lynn,  in  the  county  of  Norfolk,  gen- 
tlemen, their  hairs,  and  aangns,  upon  certain  trusts,  in 
his  said  will  mentioned,  and  not  material  to  this  case. 
On  the  27th  February,  1847,  the  said  Jarman  Patrick, 
the  son,  died,  without  having  in  anywise  altered  or 
revoked  bis  said  will.  The  said  first  t«tator's  daughter, 
Elizabeth  Patrick,  mentioned  in  his  said  will,  married, 
after  her  faUier's  death,  the  Rev.  James  Royle,  and 
^e  and  her  husband  are  the  defendants  in  this  action. 
They  have  had  thirteen  children,  of  whom  three  have 
died  under  the  age  of  twenty-one  years,  intestate  and 
unmarried,  and  the  other  ten  are  still  living. 

By  the  first  demise  the  lessor  of  the  plaintiff  claims 
five-fourtaeotha  in  the  lands  in  question,  on  the  supposi- 
tion that  Mra.  Royle  is,  under  the  will  of  Jarman  Patrick, 
the  first  teit^or,  tenant  for  Uft  of  «ie  moiety,  and  that 
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the  chQdreii  of  Jatmon  F&ti4ck,  the  Mm  of  Hie  first  tes- 
tator, after  tfa«  death  of  their  fcUier,  take  the  other 
moiety  as  tenants  in  common  in  fee,  and  that  the  lessor 
of  the  plaintiff  takes  as  heir  the  estate  of  his  four  bro- 
thers and  sisters  who  hare  died  without  lesTitrg  issue. 
hy  the  second  demise  the  lessor  of  the  plaintiff  claims 
three-fourteenths,  on  the  same  supposition,  except  that 
he  may  take  the  estate  of  those  two  of  his  brothers  and 
sisters  only  who  died  before  the  1st  iranuaTy,  1834.  By 
the  third  demise  he  claims  one-iburteenth  only,  on  the 
same  supposition,  except  that  he  may  he  entitled  to  bis 
own  share  alone,  and  not  to  that  of  any  of  his  broths 
and  sisters.  By  the  fourth,  fifth,  and  sixth  demise^ 
the  lessor  of  the  plaintiff  claims  reqiectiTely  fire^w- 
tieth,  three-fortietn,  and  one-fSortieth  porta  of  tiie  bads 
in  question,  on  the  suppodtlon  tiutt  Mrs.  Boylo  la  te- 
nant for  life  of  one  moiety,  and  that  her  diildnn,  to- 
gether with  the  children  of  Jannan  Pahiek,  the  son, 
take  the  other  raoieU-)  capita,  as  tmants  in  common 
in  fee,  and  that  the  lessor  of  the  plaintiff  may  be  enti- 
tled to  the  share  of  either  of  his  rour  brothers  and  «s- 
ters  who  are  dead,  or  to  the  share  of  the  two  only  who 
died  before  the  1  st  January, 1834,  together  with  his  own, 
or  to  his  own  share  alone.  The  sevMith  demise  is  for 
one-fourteenth,  which  would  he  the  lessor  of  the  plain- 
tiff's share,  if  he  and  his  brother,  the  only  two  of  their 
father  Jarman  Patrick's  children  livincat  the  time  of 
his  death,  take  hia  moiefy.  The  etehth  dtfmlaei  ia  for 
<me-twenty-ft>arth  part,  whieh  woaict  be  the  lessor  of 
the  p1ain£[ff*s  tkaai^  if  the  moiety  of  Jwnan  Patrick, 
the  son  of  tke  flnrt  tertator,  is  to  M  diftded  aeoon^t  the 
ten  children  of  Mrs.  Royl^  as  well  as  the  tfro  cmldren 
of  Jarman  Patrick,  the  son,  who  were  llring'  at  the 
time  of  his  death.  The  ninth  demise  is  for  One^slkth, 
which  is  the  lessor  of  the  plaintifi*B  ^ars,  if  the  chil- 
dren of  Jarman  Patrick,  the  son  of  the  first  testator, 
after  his  death,  take  their  father's  moiety  as  tenants  in 
common  in  tau,  with  cross-remainders  hetweeh  them. 
The  tenth  demise  is  for  one-twentrn^xth,  whl(^  is  the 
lessor  of  the  plirfntiff'k  sbare,  if  thk  efaildien  both  of 
Mrs.  Royle,  and  of  Jwman  Patrick,  the  sob,  upon  his 
death,  take  Janb^  Patriok's  moiety'as  tenants  m  com- 
mon in  t^l^wttk  cieas-Ttmainders  betwten  Uttka',  Un- 
der the  eleventh;  tw«Klh,  and  (liiAe«itfa  dettises,  the 
lessor  of  the  plaintiff  clAlms  five-twehtteth  parts,  three- 
twentieth  ports,  and' onb-tw«ntieth  part  respectively,  bn 
the  supposition,  that,  open  Jarman  Patrick  the  son's 
death,  the  whole  ostnte,  including  both  moletita,  wm  to 
he  divided  amodMt  the  children  of  both  families,  as 
tenants  in  common  in  fee,  and  thai  the  lessor  of  the 
plaintiff  maybe  entitfod  to  the  share  of  either  of  his 
four  brothers  and  stftters  who  are  dedd^  or  of  the  share- 
of  the  two  only  who  died  before  the  let  January,  1834, 
t<^ether  with  his  own  shai-e,  or  to  hts  own  diare  alone. 
The  fonrteenth  demise  is  for  one^hiiteenth  part,  which 
is  tlie  lessor  of  the  plaintiff's  share,ilf  the  children  of 
both  families  take  the  whole  estate  on  the  death  of 
Jarman  Patrick,  the  son  of  the  fint  testator,  am  tenants 
in  common  in  UAl,  with  wose-renalndetB  between 
them.  And  the  last  demise  is  for  one-tweUth,  which 
is  the  share  that  the  lessor  of  the  plaintiff  is  ent^ed  to 
recoTer,  if  all  the  children  of  both  fiunilies  lifing  at  the 
time  of  the  death  of  Jarman  Patrick,  the  son  of  the  first 
testator,  take  the  whole  estate  on  his  death. 

The  questions  for  the  opinion  of  the  Court  are,  first, 
does  Mrs.  Royle,  under  the  will  of  Jarman  Patrick,  the 
first  testator,  take,  after  the  death  of  Jannan  Patrick,  the 
son,  an  estate  for  lifo  in  botli  moieties  of  the  lands  in 
question ;  and,  secondly,  if  Mrs.  Royle  does  not  take'an 
estate  for  life  in  both  moieties  of  the  lands  in  question, 
after  the  decease  of  Jannan  Patrick,  the  son,  does  the 
lessor  of  the  plaintiff,  in  the  events  which  have  hap* 
pened,  take  any,  and  if  any,  what  Aaxt  and  intereet  m 
the  landsin  question?  Ifthe  Conrt  riiottld  beof opinion 
that  Mrs.  Royle,aFter  the  dealhof  Jarman  PBtriclr,  tile 


eon,  took  an  estate  for  life  ht  both  wMaaftlH  U 

in  question,  or  that  tite  lessor  «f  the  lUMm^  od^ 
other  grauDd,  is  not  entitled  to  sooesea  intkbsdim 
ejectment,  then  tlie  Icseor  of  the  plandff  specs  ttui 
judgment  shall  and  may  be  enteved  e|tiiut  binl 
nolw  prosequi  immediately  after  the  dcoooa  of  t| 
case,  or  otherwise,  aa  the  Court  shall  thiak  fit  1 
ifthe  Conrt  shall  be  of  opinioii  thit  the  lesnrofl 
plaintiff  is  entitled,  in  the  events  wbkh  hsppaeL 
some  share  and  inimst  in  the  Isnds  hi  quei^a 
the  parties  agree  that  j  udgment  sfaall  be  entntd  im 
lessor  of  the  plaintiff,  by  oonfostio*,  for  tbst  ibni 
interest  in  the  lands  to  which  he  h  cntitM  li 

r*  tion  of  the  Court,  upon  whldwrerdnuBe  tbe  6 
Ithbikftt;  and  that  jndgmeotsbsUWiateRl 
the  defondanta  by  n<dle  proseqai  vpsn  the  olbtr 
mises,  or  otha-wiee,  as  the  OsuH  ihdl  iddAiL  i 

The  case  was  avmtA  at  tite  BIttlligi  in  Bus 
Hilary  Term,  1848*,  by  I 
JAi/mw,  for  the  plafaitlff.— The  offset  of  the  wiUli 
give  an  estate  to  the  son  and  daagbter  as  toM 
ooDimon  for  lifo,  and  as  to  the  tametyef  aacli, 
children  ef  eadi  as  tenants  in  common  ia 'fee;  li 
case  the  lessor  of  the  plaintiff  It  entitM  to  tlnf 
teenths,  viv.  one-fourteenth  lU  htsewtJi^tf'ttl 
fonrteoitA  in  right  of  eadi  of  his  ^eeewtd  bnt' 
sister.  ttwiUbecoblended,  forthedefcndnrti, 
molety^tof  the  eon  is  to  go  eveT,'^fUr  hisdetn,! 
daogiiter  forllle^  and  after  her  (kath,  ii  t«  b« 
beitreien'thcl  ehildienof-tbeMii  inAdttrtto. 
llmltatifltfis,  "ftottt  ^  tflavikhe  Mhof bill 
dau^iter,  or  etcAer  o/^  fAeei,  to  the  iiseefdal 
the  children  ef  his  said  sdn  and  daightsinspni 
shewingthat  the  tdilMnn  of  the'-sDUsntdti"^ 
share, and  Aeehildron of  the  daeriiterhenhsR. 
rii^  J.^Sattpeee4fae  son  bad  died  wltbsatiM 
EUsabeth  had  died  leaving  issue,  or  rice  rmL^ 
the  mtaety;  the  sou  weoM  ha«b^:dw>'&r  Itt 
oeatingeKt  remainder  to  the  dittdno^)«iaiB 
tire  ttintii^t  nemauider  tothe  hrotfatt>^b«*a 
n«jn»  v,  Aorio,  2  S.  &  S.  38*).'  Whal'sfil' 
by  lUviding  ^(werty  to  fHailieK  A«Oo«ti« 
incUM'tooar^ythatool,  uid'fertbvtw^'^ 
the  words d^ribntiVety  tlwottalumk  (Ptfyt.\ 

aS»^  FUKhriMhi^  l<kill.9WrSJnr.60| 
La^^dale,  H.-  R.,  In  muu  v.  jDwete;  U  J<*'M 
Am»r,M€ibr^  (not  raported)i  Kidgbl^BPM^ 
eatbcfirst  arftfmAt,  tJunlglli'thaib•«M^ 
Moleolm  r.  MSirtht  (3  BM.a  C  M),  betor 
vanley,  which  isopposedto  thbdottrins:  katit 
gestedio  htm,  that  thatease  wfte-oppoteitoAe 
of  scntfaoritiea,  Kod  in  June,  1847,  haesBston 
ate  oosieluetoii,  and  then  mm  n«  tfp*i  html 
cision.   In  I^^aree  v.  Eimaadm,  (9  x«a. 
Lord  Abmger,  C.  B.,  followbd  MMKv.JM*' 
Smith  r.  J^rtamOiy  (1  Mer,  3W),  Sir  W.  Gmtj 
{died  the  wofdr«»«pectiyriy,"  to  lowlif  W  ""fl 
.theSnteiitio&  of  the  testator,  tMlk'ebiMKi  M 
succeed  to  the  enjoymuit  of  tlie  whole  fond ;  Mie 
Be  hnplicatfam  is  wastei.  [He  ebtf  dtad  JWl 
Shmiridoe  v.  Cnier,  (6  B.  &  C^fm);  OeoirM 
DoMm  Y.  Dtmham,  (Doog.  264}rZ»<»d.  a»»^ 
v.  J>mm  (8T.  R.  484)j  and  FssraeliCort. 

aodg9on^  centra.— In  wder  to  so^ort  fte  ««" 
tion  contended  for  on  the  other  side,  tbe  ^ 
the  moiety  of  each"  must  be  intioieceJ  iato  tnew 
tation  before  the  gift  to  the  cliildrsn.  lhtpK^« 
8tmotk>n  of  the limitntion  ia^  tbat tbs  nMetjr ofUM 
goes  over  tothedanghter,bycTO«-ioiasinderornnw 

ship,  and  upon  her  desth  the  two  iiioietw  g«w  * 


•  Ab.  10,  before  Leid  Deansa,  Ch,  MtM  ^ 
ridge,  end  WightmsD,  i  J. 
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tfjnnof  btth  fiuaitiwsa  dass.  There  nuy  be  crat- 
iMBhi^f*T  ^tw—*'  fdr  life  u  well  M  between 

iktaifttaU;  (Bgt  i.  GprMiT^  Wdbt  I  Taniit234); 
^  ia  MeordoDce  with  wbeme  of  the  vUl,  the 
ntvOlutiijreaass^ienHuadeTs  beiween  the  eon  and 
VgUe^  or  a  teoancy  in  common  bebwetn  then,  with 
R^t  tf  nmivianbipv  (Aw  d.  Bormlt  t.  ^(9, 1 M. 
6iS8;  AMgry.AaM^,  6  Sim.  968);  and  the  chU- 
Bi  fadte  per  capita.   {Sames  v.  JE^atc^y  8  Ves.  604, 

i^Jri-lt  Btem^  fmn  tiM-wi»te«f  the  Umitation, 
^uontfce  death  oCtilliertheMD'itf  the  dautbto-, 
■tluBgaheiiUg»  to  the  childien.1  It  is  eaiSer  to 
ti  tbe  wotdi  **or  tither  of  ihamr  than  to  interpo- 
I  the  woids  "  as  to  the  mwAj  of  eaeh."  The  ge- 
ri  intention  «f  the  testatear  wai,  that  tfie  «Me  pn>- 
tysbanM  ge  to. one  «bildk  There  mn  a  difirion 
iDuttiwiB  tlie  first  inatanee,  becsuee  there  was  a 
md  dngbter  to  be  provided  fov,  but  there  is  no- 

Bto  dtew  as  intMvw  ithat  encfa  division  ahould 
n after  tlte  death  of  either  of  -them.  Suppose 
m     them  left  children'  sturviylnr,  how  wwald 
'  ltdeT^Te>npanone<dnld7'-*MiVnere  a  gift  is 
of  lOTceupermDv-  whatlier  it  Wto  the  diil- 
A.'(fodB^orl»theohihlTOn  of  A.  and  theohil- 
tflJie-peir  cinka,'  and .  not  kw  attmta." 
OB  WiU%  P>  iUh  Malcoim  y.  JTartfitTs 
M)  and  Aflfw  T.JSUbK«(iff  (3  YoinieC.SdO) 
■I7  in,  ^tiu*  ;i  fthd  iA  €iuminglum  t.  lAmb', 
U4)«;decid«d  eA^W'aBth  Jime,  1847,  Kal)|ht 
V.€i,  qtialiKed -^tmne  t.jVaUfn^/C  not  refuted}. 
B(kU6)  headoj^ed^the  nle>ef  oonstnuitiea 
bgr  l<oi4  JSUdn<Mif  MoMlt^y^  £imMl,  ( 10  Vte. 
"TheqneetienhviHA'nhattfae  testatorjieedly 
vUdft  dan  Aem^be'ttcertaitleid,  fbut  vhat  he 
'  the  CiDuvt  1»  flsy  wtfr  kia  yeobable 

I  m:rqklyfa^— ;bk«  tiutfde  tenanoy  for  lil^  auch 
)tbeni»Qo«if>4viM>ndijp7  wtdibare  ate-aovwds 

QmuM,  €.     '  n»«r  dalimtcA  llie>^udgiiitnt  of 
nti^rbe  3i|tfestu>iMui  .ttis  mttae  «naa>  u^u-de- 
IttDbunedUn  aiwillantde  laJlnKv^^SBfby  wfadoh 
'"^ttedkYised^'Made-tO'ii  tiMstee,  dn  ifec^  m  tittst 
tt<h«4eatawfaich'OidinotalMe')  for  bis  ton  Jar- 
iJA  ditQfi^teB'£liute(b^  ^^fortheir  napectiVe 
"  t^eqnall/  to  be  dn'Med  between  them^Bhare 
^ikt^**  rcinafi»d«()iiktnftt«ipnMnr0-oen- 
tniDaiaden;.*»a9d  Sum  and  aAtor  ilae  deoeaee 
,«E«tfA(p  if  thmi  to  the  we- of  aU«nd  emy 
Imi  df  hia  aaid'SfflBj  avi  daughter  re^ieeAwej^, 
kiale  aad  frniu^iaud.th^  respeotive  heira  and  afr- 
~>to  be  e«|ii|dlyi divided  among  theaa»  share  and 
•lib,  as^tenantd  ia^^toUtn(»l^  aii)d  net  aa  joint 
^  Mtd  if  tbere^dbaU'bif  loal^  bn«  sacb  «hild  of  his 
jn  ttd/  ddi«lrt»i:«-  Jattoi  dad  -Eliubeth,  to  the 
irfnehiWiDfte^*^ford«buIt<of«ioh  iinwof 
n  and  •dai]|0rter,  ibm  ovsr  t*  his  Km-  ^Ehenaa 

P»lawr  of  tJw  plaintiff  i»  the  ddert  aon  and  beir- 
^"^Jarom,  tbe'sob^and  ha  coatenda,  in  the  first 
uut  hie  fttber  was^  noder  th»  devise,  tenant  in 
•nforKie  withbiBiaual  Slittibeth,  (now  SUzo- 
Er'r?^'')  '"id  one  of  the  defendants),  and  that  npon 
F^ofbia  Jafcberamoiety  pasaca  to  hiatelf  and 
P  imithen  and  siatm :  jft  what  pnoortioiiB  will  be  to 
"■OQiiiltnd  hemfter  j 

r  n>«<lAai«nt«  Qostend,  that  the  reaaainder  takes 


{•niQtilthedMth  «f  Elizabeth,  and  that  they>  in 
^n^t,  m  at  preMot  entitled  t«  retain  Boaaevioo  of 
j2^«*^j^ter  by  autrivwabip  or  impaed  erow^ 


^»  wwdaof  tiw  derbe  to  Jar- 


*  See  19  Tes.  517,  tU,  626. 


man  and  SUaah^h,  br  thtmBeWe^  it  would  not  be 
ctmtended  that  the/  did  not  create  in  them  a  tenancy 
in  eonuaon.  The  devise  is  "to  them  and  their  rv- 
^pttiiwe  asakns,  for  the  term  of  their  reqieotive  natural 
livai^  eqtwly  to  be  divided  between  them,  share  and 
share  altke.*'^  In  Ptaru  r.  EdmeatUty  (3  You.  &  C. 
24B^,  a  case  mueh  relied  on  by  the  counsel  for  the  de- 
fenwats,  I^rd  Abinger  very  correctly  saya,  (p.  232), 
"  It  bu  been  settled  oy  a  series  of  decin^ns,  that  the 
words  ^veapeotively,  in  ^qual  shares,*  when  not  con- 
trolled by  other  words  in  a  will,  shall  be  taken  to  indi- 
cate dia  natnn  «£  an  eatate  or  intarest  bequeathed,  and 
shall  oonslitttte  a  tenaaqy  in  eomnMi.*' 

The  quesU«^  then,  mil  be  here,  whether  the  snbse- 
j^neat  words  eontrri  the  natural  meaning  of  those  which 
indicate  the  natnre  of  the  estate  or  fiiimsh  any  ground 
foff  implying  a  cnes-rontinder,  Inti^ad  of  doing 
cither,  tbe^  appear  to  us  ta  have  a  strong  bearing  in  the 
opposite  diceoUoQ.  The  remainder  expreased  is  to  take 
effect,  not  simply  on  the  decease  cf  Jarman  and  Eliza- 
beth, but  Uie  tketaet  0/  eitkv.^  tJtm.  Suppose  these 
last  words  had  stood  alone,  would  itnot  have  been  clear, 
that,  npm  the  death  of  either  of  the  tenants  for  life, 
something  was  to  pass  to  those,  in  nmaipder,  whoever 
Ihty  migu  he;  ans^  oomiUng  these  wi^rds  with  those 
<  wbicfa  cieate  Ute  tsnsB^  ior  Itfeb  whet  irauld  that  ban 
been  but  tiu  moiety  or  the  deoewedt  tenant  iot  life? 
'  Bnl  if  tfaaik  voitM_  have*  been  so^  sspposinir  Uie  words  to 
stand  ales<^  why  anthese  not<to -hiive  weaameefieet 
with.theacAuaL  contratt,  aeeisg  th^jw^nieaBiiK  is  no 
war  inosMistsnt  with,  that  of  tb«  iOo^Usftt,  and  tlwt 
VBAess  theyretnia  tUs  mesQilv  we  oao  ^ve  Unca  noo^ 
bvt  must  strike  them,  out  of  the  will  ?     .  , 

It  is  to  be  obsarved,  tbat  in  'the  cess  oC  Pearce  t. 
JEdmHkiet-  the  words  "or  either  of  them"  were  waat- 
ing,  which  alonfr  Bufficienlly  d^aUqeuifihea  1  that  ooee 
from  this ;  but  th»frwei«,  beeidiBs,,  other  t^reumstancea 
Mt  to  ba  /feund  in  this  case,  on  which  I<ord  Abingo'a 
jodgmeab  proceeded.  , 

I'ha  oase  «1»  oi.MiMn  r.  J/nreia  (3  Bro.  C.  C.fiQ) 
U  dis|in«ishaU«iiem  this»  The  begnsBt  was  of  the 
imkrm  ^  ISWk  to  t]M'«hUdntt,  of  .Gv»  deceased,  aad 
khb  cbildrettiof  L.,  deoeasedy  to  .bi»<««aUy  (Uvided  be- 
tween thdm;  and  «»  t&n'r  <f<«Ms»  tbeisame,  Le.  the 
ifiODf.,  to  he  divided  betvf^en  the  grandchildoen  of  eacb, 
J.  G.  and  L.  TbeK  vtraat  thedeoease  of  the  testatw 
no  children  of  J.  6.,  only  gnndcl)iidt«i],'by  two  children 
deoeaaed,hlit  there  were  tAree  children  of  iL.  Lord  Al- 
vanley  thought  it  QleKr>  thatgrandobildrent  oiJ.G.  coold 
lake  no^og.  till  after  the  deee«ae  of  fkll'the  ohildraa  of 
L.,1  and  perhaps  rightly,  though:  the  de<»UQn  has  bem 
qujaetictaed:  for.there  were  two  thinga beqaeathed se- 
parately, the.  interest  and  the  prinoipaf-t  and  ths  be- 
quests were  t«  two  daese^  the  iAterest-la  ohildren,  aad 
afbar  thsir  deoease  (not  say ing  or  de<;flfMe  of  either  ox 
anv  of  bhemf*)  the  fNtinciMl  to  graMchUdrea.  Eaoh 
subjeet  of  ^beqnesk  was  to  oe  divided  ,whai  the  bequest 
took  eieot  in  possession, -and  each  perBon-  who  took 
tmder  it  was  to  fill  a  particular  desoipitaon.  As  to  Uie 
interest,  the  taker  must  be  a  child ;  as  to  the  principal, 
the  taker  must  be  a  gnndcUld.  A-chiid  had  no  claim 
to  prin6ipaI--4  grenaohild  nene  to  interest ;  and  there 
wa^  therefore.  Strong  reason  ior  saying  that  there  could 
be  no  diviabn  of  piinoipal  between  children  and  gmnd- 
^ildren ;  in  othor  words,  that  the  divisium  ceuld  not  be 
made  till  aU  tke  children  were  dead. 

Removing  these  cases  mit  of  the  way^  and  giving  to 
the  language  of  the  devise  its  natural  meaning,  we  thmk 
it  dear  that  Jarman'a  moiety  went  over  upon  his  de- 
cease ;  and  this  will  entitle  the  plaintiff  to  judgment  fm 
aomeuuog,  and  brings  as  to  the  ronaining  qussUon  in 
the  case. 

The  words  to  be  c<mstnied  are,  "  to  the  use  of  all 
and  every  Uie  children  of  his  said  son  and  daughter 
nspectivdy,  both  male  and  famalei  and  their  respective 
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Mn  and  wmgiu.  t«  Im  aqnUsr  dMdel  ttaumg  Ibcni, 
abare  and  share  aiik^  as  tenants  in  oonnat^  and  not  as 
joint  tenants  and  haTiag  deiMed  that  /aimkn  and 
BKEaheth  were  tenants  in  ootntnon,  and  that  theawiety 
ef  Janaan  went  OT«r  on  Ins  deoeass,  and  psssed  amy 
entbely  from  Eliaabeth,  tkm  seeau  not  t&9  kast  rea- 
Bon  for  holding  that  har  tk^drm  sheold  in  her  Hie- 
t^n«  take,  as  pnrchMRis,  any  part  in  that  shan  of  tht 
moperty ;  and,  unloBS  they  tou:  it  iheo,  it  is  dear  that 
uwv  wonld  not  take  it  at  alt  The  remainder  is  to  the 
childrea  of  the  son  and  daughter  re^MtMjf;  and  In 
T.  White  d.  Sertit,  in  onor,  (Cowp.  777),  Lord 
Mansfield  constroed  that  word  sa  harinff  the  afietof 
diridinffhetiraenohUdnaof  tenaata  far  ufe  in  dawes ; 
the  word  did  not  ooenr  there,  bnt  be  tiMnight  Hmut  he 
Applied,  and  then  he  gave  it  that  «lfect.  We  may, 
therefor^  dismiss  the  uuMven  of  EUz^>edi  from  ou 
oenridoation. 

Then>  as  to  Jaman's  children,  the  ease  finds  that 
fae  had  none  when  the  testator  died,  iMt  that  aAer^ 
wards  seren  were  'bam  to  him ;  fimr  of  these  died  In 
kis  lifetime  witiiont  issoe  or  wilt ;  one  died  kaving 
isBae.  We  take  It  to  Iw  a  dear  rale,  that  where 
there  is  a  limitation,  with  a  lemaind^  to  eeverfd 
pmoBS  not  in  esse,  thovgfa  that  will  vest  as  to  the 
whole  In  the  first  of  those  peraons  who  oomes  in  esBe,  'H 
win  be  subject  to  devesting  for  the  proportiens  of  any 
otters  who  may  eome  in  esse  henwe  the  peitionlsr 
estate  determines.  (Do9i,Cmh9rMir.Pmym,ST!.H. 
484 ;  d.  Shorlri^  t.  CWAw.  «  B.  &  C.  OM). 

The  rMounder  bdng  m  fee,  the  eham  of  those  who 
died  without  issne,  or  will,  will  of  course  descend  to  the 
heir-at-law.  Of  these,  two  died  respectirely  in  1809  and 
1811,  and  two  in  1838  and  1842,  all  m  the  lifetime  of  Jar- 
BMn,  the  father.  The  lessw  of  the  pidntiff,  as  eldest 
brother,  wonld  inherit  the  shares  of  the  two  former,  and 
the  fiither  of  the  two  latter.  The  lessor  of  the  pMntifF, 
therefore,  is  entitled  to  recover  three-fonrteenths,  hu 
own  share,  and  the  share  of  the  two  children  who  died 
before  the  Ist  Jannsiry,  1834,  when  the  3  &  4  Will.  4, 
e.  106,  came  into  operation.  The  shares  of  the  two 
C^dren  dying  in  1830  and  1842,  it  was  not  dispnted, 
voold  pass  by  Juraan's  will,  made  In  ISM^-^k^^mmI 
fir  the  Mwer  (ffthe  plainiifaeeordii^jf. 

TRINITT  TERM. 
Beo.  v.  The  Baftisi  UiasiOKAitT  Socuii.— Jimm  S. 

7%e  Ol^feets  ^  the  BtpHM  Mittiomiry  Swsit^  ttre* 
the  Bendmg  mt  and  npportmf  Mieiumtme$  /or  the 
Cmveniom  of  tk«  Heathen :  U  u  eiUirefy  tmpported  Im 
tolunkuy  <kmtribtiti<ms,  «xep*  a  Rmd  ^  20,000^, 
tA«  Intent  ef  whidt  it  devotea  fo  the  Widowt  and 
Orphane  €f  Miieionariet  dying  Abroad,  and  Two 
F^inde  remitted  from  CatenUa^  to  be  appHed  to 
preaching  Abroad,  No  Member  d&rive$  any  private 
Advantage  from  his  Cmneetum  with  the  Society.  7^ 
iSodety  occupies  a  Bmldinff  comprising  warimu  Apart- 
ments; and  emphys  «  Seerete^t  an  AceemOantt  Throe 
ClerkSf  and  a  Porteft  tome  wAm  live  in  a  tm&U 
Bouse  in  the  Rear  of  the  main  Building,  TTie  Soeie^ 
jpn'nte  a  Report  and  other  Periodiealst  and  wISr  them, 
if  applied  jor^  occasionally,  on  the  Premises,  the  Pro- 
ceeds of  wAieh  Sale  are  carried  to  the  Oredit  of  the 
Society,  btUdonot  cover  the  originat  Coet.  Ta>o  other 
dtaritahle  Sodetiee  connected  with  the  Baptist  Deno- 
mination, no  Member  o^  which  has  amy  private  Ben^ 
from  the  Oocmatien  of  any  Part  of  uie  Premises,  nse 
tome  Part  of  the  BuUdingfbr  the  Pvrpoee  of  holding 
their  Meetings,  for  which  they  pay  a  Sum  for 
Oas,  Fire,  Vleamng,  and  Attendance,  eomU  to  the 
Ei^ense  inemred  w  the  Society  on  Behalf  of  Each, 
hat  no  more  :—H«la,  that  the  Society  had  suchabenc- 
^eialOcewMaionef  the  Prmitet  at  made  ihm  rate- 
mbletothe  ReUrfefthc  Poor, 


■At  A      C^^^kAMA  J  JUdL^^AA  ^^mJIj^^U 

■R9  MrWrfQ9C  W    wljfW^Otg  vHHipSi  SWtttWKK^ 

-mfc  oa  thatAeiitwm^  vmptfrimtMMMg 

Bdirfef^Poor, 

On  me^  at  the  qmaitsr  ttaion  fir  the  olf  i 
London,  hdd  in  /annary,  1817,  agMBSl  inleoria 
mektt  nade  p^noaKt  to  Mi  orderef  fee  CiwrnlwiM 
of  Sewen  of  the  city  of  London  and  WwtiMlbi 
beufaig  date  the  Ist  Apiitj  IfMfi,  ud  made  tapn^ 
of  tlie  several  statntes  then  in  force  asttori  ' 
the  eo vrt  of  onarter  amrioM  eonftmud  the 
met  to  the  ftUowinc  case  ^— The  ftaaiam 
large  hovac^  in  whim  the  barittMordwBuM 
aiy  Society  is  tmneted,  mid  the  whols  «f  the 
was  erected  at  a  cost  of  40M£.,  besides  the 
the  ftcMd,  parOy  by  tte  sale  of  steck  of  tbe 
scdd<ratoftbefbMa,aadpartfybymannew  _ 
by  memben  of  the  Baptist  Miadonsiy  aad  otter 
ties  connected  with  the  Baptist  body.  IViAtolMj 
property  of  the  Soeitf  y,  but  other  nSgiow  iiatMl 
ooanetrted  with  the  Baptist  body,  hi  oMMMseaMi 
eontribtrtiona  of  their  rrioida,  malu  naeof  tlM|i 
for  the  ptcrpeses  of  tiidr  respective  mletica,* 
tfa*  conrenieace  of  the  Baptist  Waimm  I 
allows.   The  Bwtiflt  IBasioiiaiy  Society  hi  M 
bUahed  about  myynni  ita  objects  an, toil 
ent  and  supporting  mlsBionaries  m  the  poipmi' 
eonvenim  of  the  heathen  invailon8patti«Aa 
Tbe  Bodety  Is  entlTely  sapMited  V 
tribntions,  except  a  Aind  of  2&,O00L,  th>  isir^ 
whiiA  they  devote  to  tlte  widows  and  orpkim 
misdonaries  dying  abroad,  and  two  Ihndi  miii 
Cahmtta,  to  lie  ap^ied  to  yn»A^  abmi 
whole  of  its  income,  amonata^  last  year  to  I 
with  this  exception,  is  devoted  to  the  fwpoi* 
mentioned,  and  no  member  derives  any  T'i**'* ' 
tace  whatever  from  his  connection  wita  tbe  a 
Ive  binMIng  eomprtses  various  ti^artMii: 
room,  where  the  board  of  manaymeat  mijt 
sonbras  are  accustomed  to  meet;  a  asartapl 
a  Hbrary,  or  room  for  annnal raeetiMijfi 
a  eonmittee-TOom,  and  various  aalaried  dm^ 
Wie  Sodoty  employs  a  secretaiy,  an  auqW 
eleifa^  and  a  porter ;  prints  a  rcnort  and 
eala,  and  sells  them.  If  api^ied  for,  oeodm 
the  premises ;  and  has  aooongsk  its  wf*''"^" 
for  investing  the  surplus  funds,  if  •■Jr*"' 
of  tJie  hofose  is  required  for  tiie  bmhw 
raisrion,  though  there  are  times  wha  it  ^^^J 
is,  used  by  other  societies,  wWiout  i«*«*^ 
tiie  Society  in  onestion.  l%e  clerks  atteM«7', 
a  portion  of  txie  day,  and  leave  ti»  I"™*' *j 
evening,  which  are  locked  up  by  serraali  et  *■* 
who  live  in  a  small  houoe  in  the  vox  fw* 
hnilding,  situate  on  the  same  jdot  of  rreaiw,«itw 
detachM  from  the  main  building,  ui«  luniK  >  ^ 
entrance,  but  the  whole  wHhin  one  ftnce,  aad  M 
part  of  one  estaUishment :  the  small  besn  mm 
four  rooms,  fhmiahed  by  the  ««'P"*^.?*".f*lU 
a  ntting-room,  and  a  bed-room,  occopietf  •y*"*PS 
leot  ftw,  80  connected  with  their  SMTiee,  and  WW 

conridered  as  part  tS  Iifs  remunera**; 
used  by  the  Society  as  a  Btore-Toom.  HooneWT 
the  main  building.   Eleven  other 
with  the  Baptist  denomination,  some  of 
buted  to  the  building  of  tbe  house,  (anjoopt 
Baptist  Irish  Society),  occasionally,  and  two  at  ■ 
about  three  days  in  a  week,  use  some  part  oi 
ing,  for  the  purpose  of  holding  tbebr  meetiui  lod  b 
ing  their  books;  but  theee  sadctiesareaUpaniJ* 
ritoblo,  aad  no  member  of  them  has  any  P"*^T 
fraoa  tbe  oeoapatini  of  any  pait of  the  jm«w|«v 
tbe  Baptist  InA  Soeiety  cany  on  tb«r  bamMi 
tbeae  and  no  other  premisea;  Avjj" 
oiganiaation,  ^fltiiHt  oSoaa  and  oowatttac^  P*- 
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afl%h|n>fefiriiig,and  cbuvitr— oii*-iw«lftlL 
peHsnrj  the  tAim  tiBtea-imimba  tm^mita 
tht  nit  of  Uu  wcieties  nntag  the  premiseB. 
iBc  of  tha  Toomt  are  deposited  SOOO-or  4000  vfliumet 
Wi^  f^'-^Tg  of  higtotyg  phil«M^7t  And  works 
BiodM  nlnioDf-no  pntfit  beiiw  nude  bj  asj 
n  Um  we  of  The  bvju  <h  money  paid  to 

i^j  byeiefa  of  the  otber  Hcieties  thiu.aocom- 
,mgaB,£R^cleaBiDg,aii^  atteudawMuisecnul 
npnN  mcuieid      tlid  Society  oa  behau 
ilatBaiwHe.  It  mMazs  also  that  the  reporta  axA 
periodkilirodaoi  the  Society,  whicliare&riiUad 
BN  of  the  membera»  are  eold^  when  ^ued  for, 
e&  of  which  mle  are  canned  to  the  credit  of 
'.J,  but  do  not  cow  the  oxigiiial  coat.   For  the 
it  wa»  contended,  tha^  th^re  waa  in  thiscaM 
oecnpation  of  tlte  pxemiae^  therefore  no 
to  the  pear-rate  I' and  taat  aa,,0D4er  |Ko;t.  41 
11  Geo.  8,  c.  28  *,  the  nt6  in  question  U  abrec^ 
BHA  all  and  ereiy  personand  perspna  who 
inhabit,  hold,  ocov^y^.aoiaeasv  or  e^jc^r  any 
km,  tixwt  wardious^  ceUar,  vaults  or  other 
torbavaitaatent  withm  the  wJd  aeveral  wards> 
^bf  tha  Ibwsjww  in  being,  are  or  ehiU  l>e  lia- 
h  nted  towarda  the  nHedTof  the  poor  ia  the 
pariahea  whera  he,  sh^  ox  they  ihall  rappee- 
1 01  zeuAe,  ibe  B^uat  Mlfldonary  Sqdaty  WW 
to  ttM  jnwmt  rata;  and  it  waa  contandea  that 
'd  not  be  aupported  under  aect.  24.  of  the 
Paving  Aaty  67-  Geo.  3,  e.  xxixt,  becaaae  Um 
ud  Tuioaapxoviwoni  of  stat,  4Geo.4, 
1 1  legiglativa  dedaratioi^  that  the  powtn 
k  tbi  eranmisnoaera  for  paving,  &c.  the  city  of 
^  by  Hct.  41  of  abat  U  Geo.  3,  c.  29,  ao  far  as 
tbtmatung  of  the  rates,  were  neither  enlaiged 
teted  hy  leeU  24  ef  stat.  57  Geo.  3,  c.  inux. 
InH  was  of  <q>inion,  that,  without  any  beneficial 
■tioD  (rf  the  premises,  the  rate  miffht  be  lapported 
:itit.57Geo.3,  cxxix,  ander  wluch  act,  aa  weU 
'  I  rtat.  11  Geo.  3,  o.  28,  it  ptuported  to  ba 
Tke  Court  was  also  of  o{nnion  that  tbm  wa% 
B«f  the  oecnpation  of  the  amiiUer  bonsc^and  by 
a  muTed  b^  the  Bsptist  Miwonaty  Sode^ 
K  «tber  aecietiea  for  gai^  fir^  and  attendance,  a 
Uooeupation  to  some  extent;  and  that,  under  the 
^NCt.41of  stat.ll  Geo.  3,  c  20,  a  beneficial 
to  aoy  aatent,  would  rwder  the  whole  pfa- 
-J  to  the  Mta.   The  Court,  thnefore,  con- 
lAtnt&  subject  to  the  pinion  of  this  Court. 
»Cmt  should  be  of  i^inion  that  the  oonunis- 
■Mnwly  rato  prMnisea  out  of  which  there  is  a 
nl  oocapetion,  and  tiiat  there  is  no  beneficial 
■tHa  wfaatevw  of  the  premises  in  question,  the 
M  tfae  «der  of  seaaions  eonfirminf  il^  are  to  be 
If  this  Court  abovid  be  of  opinuni  that  tbera 
wu  txteot,  a-  bcnefidal  occnpatioa  of  tha  pr^ 
I    thst  by  means  of  the  proiidon  in  sect.  41  of 
rllGa).  3,  c.29^  the  premises  are  liable  to  b<»  rated 
[b  tbe  extent  of  such  bene&cial  occapation,  then 
1"^  it  to  be  reduced,  to  100^.,  which  the  sesnona 
"  to  be  the  lalue  o£  that  baBefioiaL  occupation.  la 
i  tther  esse  the  Older  of  aeaknu  and  the  sato  ara  to 


^An  Act  for  consoHdatiiig,  extending,  and  rendering  mora 
^uePowcngnnted^  several  Acts  of  Fulknent  fiv 
?^™*^Ci  UDcnding,  end  deanrii^  the  Ttolts,  Drsins, 
!^  irnUn  die  Citjr  of  London  ind  Ubertlei  thereof, 
cfeuBlng,  and  li^thig  the  Streets,"  &c. 
UJ^,^  of  «tt.  57  Geo.  3,  c.  xiix,  (local  and  personal, 
An  Act  for  brtter  peTing,  Improrhig,  and  regulating 
2^    the  M etrepolls,  and  remonog  and  prerenting 
ST^BdObstraettotts  theroto,"  aaAnvMs  the  OMkhig 
£!l^4ate    any  nraehU  or  oOcr  dislriet  iri^ 

^ui^^'^^OB^  BMndliW Stats.  11  Qeo.  A,  e.  29, 


qtand  confinned.  The  cue  waa  aiguad.  in  Trinity 
Term*,  by 

Sir  Ja&m  Jtnitf  A.  G^^  and  Cloriaoit,  in  support  of 
tiie  order  of  seauons.— First,  tha  Society  hare  a  bene- 
fioal  occupation  of  the  premises,  on  account  of  tho 
oootributions  which  the^  lecwra  from  otber  socie- 
tiM  for  the  use  of  the  building  and  the  money  which 
tbay  raoeire  &om  the,  sale  ofoooka,  though  no  profit 
results  after  p^ing  tha  expenses  of  maintaining  the 
Society.  (Iter  v.  Agar,  H  East,  266 ;  Bex  r.  St, 
OikM,  Yori,  9  B.  &  AdoL  £73;  Rm,  t.  ^mtv,  12 
Add.  &  EU.  84).  In  B^,  t.  Wiltm  (12  Adol.  &  Ell. 
d4)  the  treasurer  waa  not  a  person  occupying,  and 
there  was  no  pvofit,  direct  or  indirect  [They  also  t^ted 
ff<M»-4  T.  Gopeitmd  (3  a  &  P.  120, 137)  and  SeitnaU 
V.  Bri^,  (4  T.  B.  8).]  Secondiv,  if  there  waa  no 
benefiual  oeoupation,  tha  late  may  be  supported  under 
Btat.  11  Geo.  3,  c.  29,  and  stat.  67  Geo.  S,  c.  xxix.  [Tha 
Cotirt  gave  no  (^linion  upra  this  punt.] 

Butt  and  Prmdarg^df  ctmtra. — There  is  no  such 
beneficial  occupation  as  nnders  the  Society  liable  to  be 
rated  to  the' poor-rate.  Thwe  is  neither  benefit  nor 
occupation :  tbe  Society  does  not  receive  any  profit, 
and  the  ebiects  of  it  are  entirely  religious  and  cha- 
ritobU,  as  in  J2m  Walda  (CdTd.  S68>  and  B^,  t. 
ITtbon,  (12  AdoL  &  £11.  04).  B/eg,  t.  8t.  OSorge, 
SoMtktMuri^  (11  Jnr.068),  waa  tbe  case  of  an  incor- 
pocatad  luMpital ;  but  there  is  no  distinction  betweeu 
It  and  a  public  society.  The  societies  from  which  the 
Butist  Missianary  Society  receives  contributions  are 
rd^ious,  and  no  member  of  those  Bocieties  receivea 
any  benefit  from  the  occupation  of  the  part  of  the 
bmldiBg  used  by  them.  [They  cited  Btff.  v.  Sterty,  ( 12 
AdoL  &  £11.  84,  92,  03)  ;  Bm.  v.  Badeoei  and  OtJkin, 
IhuUet  of  TautUon  Maria,  (0  Q.  B.  787,  708 ;  9  Jnr. 
260,264);  B«g,y.Sakm,4Q,.B.2;  7  Jor.  810) ;  iSoe  v. 
St.Lui^»  Hoipitaly  (2  Burr.  1063) ;  iZftcv.  Woodward, 
(6  T.  R.  79);  and  Reg.  v.  >S»«>W,  (1  Q.  B.  170;  6 
Jut.  432).]  [jBri*,  J.,  referred  to  ieM.  v.  Pofwon^,  (3 
<^B.  14;  5  Jnr.  642).}  Tbe  house  for  the  porter  waa 
no  more  than  a  necessary  a[^>endage  to  the  inBtituUon; 
ha  bad  not  the  use  of  it  for  bis  own  domeetio  orave- 
nience.   (^o{j^ord  r.  G^^/aiui,  3  B.  &  P.  129, 140). 

Our.  adv.  mm. 

Lord  Dbxhan,  C.  J.,  now  delivered  Uie  judgment  of 
the  Court. — The  question  in  this  case  was,  whether  the 
appellants  have  such  a  benefidal  occupation  of  the 
premises  in  ran)ect  of  which  they  were  rated  as  would 
make  them  liable  to  the  poor-rato;  and,  upon  conddent- 
tion,  we  are  of  opinion  that  tliey  have.  It  iscertain  that 
tkey  are  the  occupiers  of  a  subject-matter,  which,  in 
tha  bands  of  an  ordinary  occupier,  or  even  of  the  leseee 
of  these  appellants,  would  make  them  subject  to  aasea- 
mevt;  ana  it  is  not  less  certain,  that  if,in  we  latter  cate, 
the  whole  rent  paid  by  tbe  lessee  were  devoted  by  ihem 
(the  ownras)  to  raligiottB  or  oharitoble  purposes,  the 
amw  conaequenoes  weald  follow.  But  it  ia  said,  tiat 
as  their  occupation,  in  &ct,  ia  one  exdusivdy  fi»  snch 
poxposaa,  and  as  no  member  of  the  body  receives  any 
pooBuiary  benefit  whatover  from  it,  it  b  not  boiefioial 
ua  the  senw  which  the  decisions  <m  rateability  under  the 
poor  law  require ;  and  ssveral  cases  were  relied  on  for 
tlus position,  b^nniag  with  £&xv.  ^a/{if>,(Cald.868), 
and  ending  with  B^.  v.  Wilton,  (12  AdoL  &  £1L  94). 

In  Btg,  T.  Sterry,  ( 12  Adol.  &  Kll.  84),  relied  on  by 
the  respondents,  we  had  oceauon  to  express  oor  i^gret 
at  the  neceesity  of  deciding  upon  nice  points  of  differ- 
ence, which  had  followed  m  consequence  of  departing 
from  the  simple  test  which  the  mere  occupation  of  a 
siUtject-matter,  valnable  and  beneficial  in  itedLf,  would 
have  afforded.  We  fed  the  same  regret  now,  bu^  at 
tha  same  time,  we  haTo  bo  doubt  that  there  an  efa> 


*  ISej  26,  beftwe  I«rd  .DflnasBS,  a  J.,  Fatteaon,  C«I»' 
ridge,  and  Erie,  JJ. 
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War<},  as  the  proper  goods,  cliattds,  and  effeeti(rff 
said  T^ner  &  Ward;  and  credit  fbr  the  eaidgoodt, 
UilBf  and  eflHaets  was'  given  to  the  defentot  by  the  i 
Tanner&W&rd.  And  the  defendant  fartfan-nvs,1| 
the  said  Tanner  &  Ward,  befiwe  lad  at  the  tiwl 
the  said  sale  and  delivery  of  the  aud  geoda,  c\aa 
and  effects,  and  thence  contibodly  hitherto,  vm  t 
Btill  are  indehted  to  the  defendant  h  a  lu^  «■ 
moneys  to  wft,  th«  «ara  of  610Ms  Air  goods  Monti 
sold  and  dellTeredbytheiMtadsnt  to  the  iudla 
&  Wud,  Rt  their  reanert,  and  Car  goodi 
end  sold  vMeh  said  snra  aa  doe  to  tin  iam 
eqndb  the  supposed  debt  above  demanded,  tA' 
danages  hy  the  plaintiff  snsteined  by  ruob  gf 
dcftentton  thereof,  aoA  ^lainat  wbictt  ssid  m 
money  bo  dne  to  the  defendant  he  (the  defiuiiU 
reaidy  and  irilling,  and  hereby  offers  to  set  off  ft 
Verifieation.  Replication  to  the  thrrd  idet,4al 
safd  Tanner  &  Ward  did  not,  with  the  lUtat  4 
phiintiff,  sdl  the  said  goods  and  diatteb  to  tiM ' 
ant,  in  their  names,  «s  the  true  and  wleowneis 
and  did  not  appear  to  be  the  trne  and  tda 
thereof,  with  the  plaintiff 'a  consult,  ie 
fnrmi  Are.  iMoe  tiiereoo.  The  caw  ma 
Wilde,  C.  J;^  at  the  SittingM  fat  Londoa  after 
lary  l^rm,  miett1t«9peai«d,  tliat,oa  flteMth 
ber,  1847,  the  diefbndait  booght  certah  ltidi« 
ner  &  Ward,  factors  employed  by  the  pMi ' 
"also  Bometimea  ^Mragiit  and  sold  ledlier 
awnaeeonnt.  On  the  2fith  November,  Tanner 
stopped  payment,  being  tiien  Indebted  to  the  ' 
taa laTj^ramount  than  the  price  of  the ' 
fiat  issued  against  tfaem  on  the  18th  Ft' 
after  which  the  plainttff^  applied  to  ihe  i 
payment  of  the  price  of  the  leather.  This  die 
ant  refused,  and  elaitned  tosetofr,o«;siBsttbe 
demand,  the  debt  due  to  the  ^fendimt  frm 
Ward.  The  jury  fonnd  that  the  leaUiervM 
TVumer  &  Wanl  tu  faetort,  and  was  bought  Iff 
fadant  with  t^  knowledge  of  that  drevartn 
that  the  pnrdtase  was  bonft  fide.  The  lesned, 
directed  the  renlitA^  to  -Ik  entered  for  the 
the  fhll  amoBttt  elaihiBd,  and  reserved  leMHf 
f«idant  to  move  Ibr  a  nonsntt,  or  to  enttt' 
for  him. 

J^fcf,  Seijt.,  (April  16),  moved  for  a  nk, 
cordingly. — The  qnestton  turns  npoa  tbe  ^ 
The  defendant,  at  the  trial,  made  two  pwats: 
said  that  the  go6ds  were  sold  by  Tanner  A 
principals;  but  this  was  negatived  by  thetwdi^ 
secondly,  that  if  not,  it  made  no  difference^nj 
the  purchase  was  bonfc  fide ;  and  the  jary  ^''"fr 
was.  If  a  man  boya  of  a  fact<v,  hon4  fide,  gw* 
property  of  an  vndieiftosed  prinripaU  the  piBOj* 
only  sue  on  the  eontraet,  subject  to  the  >t^«£^ 
between  the  agent  and  the  vendee.  The  d^B« 
this  ease,  has  a  right  of  set-off  against  the  bctW 
therefore  against  the  principal.  (Warner  r.  M» 
1  Mee.  &  W.  m ).  fOwweff,  J.-That  ««  «»_ 
very  easily  understood.  ■  My  Brother Pirke,  atthe« 
treated  the  money  "advanced  as  """f 
in  Banc  treat  it  as  pt^mcat.  fFmau, 


cumatances  here  which  disUnpuIsh  this  case  fVom  the 
two  first  cited,  and  thoBO  which  range  under  them,  and 
bring  it  within  the  principle  of  j^.  v.  Sierry. 

The  case  finds  that  other  societies  occupy  portions  of 
the  premises  from  time  to  time,  ahd  that  such  occapa- 
tion  or  use  is  not  afforded  to  them  gratuitoudy,  but 
that,  in  return  for  It,  they,  by  contributions  among 
themselves  in  certain  proportiom^  pay  for  the  lighting, 
firing,  and  cleansing  of  the  premises.  It  is  stated,  in- 
deed, that  this  payment  is  no  more  than  Is  expended  on 
these  objects :  thatls,  that  the  appellants  make  no  profit 
by  it :  hut  there  is  nothing  more  dear  than  that  that 
circumstance  is  immaterial.  If  there  be  substantially  a 
rent,  or  return  of  a  beneficial  nature  for  the  use  of  the 
premises,  it  is  enough.  Nor  is  it  material  that  these 
societies  are  of  themselves  of  a  religious  and  charitable 
character.  If  Euch  bodies  occupy  premises  as  lessees 
rendering  rent,  they  are  clearly  rateable  for  such  occu- 
pt^ion.  In  addition  to  this,  the  appellants,  it  is  stated, 
print  a  report,  and  other  periodical  worlcs,  which  are 
stored  on  the  premises  and  sold  there  •  these  again,  it 
is  said,  are  sold  under  cost  pfice,  and  the  proceeds  de- 
Toted  to  the  general  purposes  of  the  Society.  The 
same  remark,  Twwever,  applies  as  before ;  the  price, 
whatever  its  amount,  is  In  reduction  of  the  ohtgolngs  of 
Societr,  and  is  in' Its' iiature  a  valuable  return. 
The  appelumt^  therefor^,  to  this  extent,  are  carrying 
on  a  trade  on  the  premises;  and  that  they  davofe  the 
returns  to  charity  is  immaterial. 

Aa  the  counsel  for  the  appellants  relied  pridcipalty 
upMi  the  decision  in  t.  Wilson,  (12  Adol.  &  Eil 
94),  wo  have,  in  deciding  against  him,  pointed  out  th6 
facts  distinguishing  that  case  from  the  present :  but  we 
think  it  right  to  add,  that  we  find  no,  authority  or 
principle  for  holding  that  a  number  of  individuals, 
occupying  premises  merely  for  the  purpose  of  diffusing 
religious  instruction,  would  be,  on  that  accoont,  exempt 
fi^m  rateability  in  respect  of  them  to  the  relief  of  the 
poor. 

It  is  unnecessary,  therefore^  to  consider  the  point  made 
on  Stat.  67  Geo.  3,  c.  xxix,  nor  is  there  any  ground 
for  diatinguishlhg  between  the  occn^tion  of  the  whole 
or  any  put  of  th«  pMrnisei;.  -  - 

We  confirm  tiu  order  of  sesBiona.— Order  of  testions 

COURT  OF  COMMON  PLEAS.— EaCTbe  Term. 
Fish  «.  Kkmptos. — April  16. 
Prvuiipal  and  Factor-^Bight  of  Set-off, 
If  a  Buyer  purnkam  Ooodt  tf  a  Factor^  with  the  Enow- 
Udge  that  he  *tU$  as  Factor,  and  not  as  Principal,,  the 
Buyer  cannot  Ht  of  a  Debt  duo  to  himfromih»  i^aefor, 
tn  an  Action  for  m  Prke  qf  the  Cfooat^  brought  Ig/  the 
Prineipal* 

Debt  for  goods  aiAd  and  deliTeretU  with  a  eoan^  in 
detinue.— The  third  plea  to  the  first  count,  which  was 
the  only  material  otw,  stated^  that  the  said  good  8  wen 
sold  and  delivered  through  the  agencv  of  Tanner  & 
Ward,  who^  at  the  time  of  the  said  sale  and  delivery, 
were  the  agents  and  factors  of  and  for  the  plaintiff,  and 
intmsted  by  him,  as  such  factors  and  agents,  with  the 
sfud  goods  and  chattels,  and  with  the  assent  of  the 
plaintiff,  to  wit,  on  the  da|y  and  year  in  the  said  first 
count  mentioned,  sold  ihem  to  the  defendant,  in  their 
(Uie  said  Tanner  &  Ward's)  own  names,  as  the  true 
and  sole  owners  thereof,  by  the  plaintiff's  consent;  and 
that  the  plaintiff  did  not,  at  or  before  the  time  of  the 
sale  and  deliveiy,  in  the  first  count  mentioned,  of  the 
said  goods,  chattels,  and  effects,  to  the  defendant,  appear, 
nor  was  he  then  known  by  the  defendant,  as  the  pro^ 
prietor  of,  or  interested  in,  the  said  goods,  chattels,  and 
effects,,  or  any  or  elthdr  of  them;  and  the  defendant 
then  bought  and  accepted,  and  received  the  said  goods, 
chattels,  aad  elfocts^  of  and  from  the  said  Tamur  & 


decision  in  Warner  r.  M*Kay  proceeds  on  tWffJJ 
the  difficulty  there  was,  to  make  oat  that  tw 
had  authority  to  sell.]   The  jury,  Jiew.  »«  ^ 
that  the  factors  had  authority  to  •eUL"'?S2fc?L 
distinction  between  payment  attdset^.  If^j 
—The  4nM*ion  it  had  the  pWhtiff  sd*!*"** 
As  to  the  distinction  between  payment  sad 
clear  from  the  judgment  of  Lord  Abinw  ia  '^xTk 
m^Kay,   I  have  dways  understood  the  to 

s6tK>ff  agaittat  tin  ftctot  would-  wter  *  S(»»  " 
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I  that 


hvere 


hat  that  payment  to  the  f^utor  wouM ;  and  X 
understand  the  case  of  TVamor  j,  M'JCqy  a» 
la  decided  on  ihtt  ground  that  the  advance 
■BUfit.   When  could  the  pIaiiiti£F  hiyre  sued 
__  Ward  for  moaey  had  and  receiyed?]  In 
v.M'-Kaj/  the  repHcaUon  was  de  injurii;  hut 
T.  PurcUU  ( 1  Q.  B.  209)  it  was  afterwards  de- 
..tBucli  rcpiicatioii     ijad:  the  traverse,  there- 
tlitf  present  c;%f-c,  is,    tliat  Tanner  &  Ward  did 
in  tbi'ir  o^vn  nuine^,      the  true  and  sole  own- 
■  the  fimUiig  of  tho  jury  is,  in  effect,  that  the 
^  sold  by  the  factors  as  their  own,  under 
stooces  as  gave  the  defioidant  the  right  of 
fgiAa.  KtfQff  ia  adnitted.   {CrmwdL  3^ 
~~~  of  tlie  Issue  is,  did  the  actors  sell  the 
own?   The  fact  of  their  selling  Uiem  in 
jHBU-is  imuinterial,  when  coupled  with  the 
st  they  are  sellirii^  fur  a  principal.]    The  re- 
in that  ca-^;  nu^'lit  tuhav«  tijivened  thft alle- 
that  the  dtfeiidant  did  not  know  the  plaintiflTto 
jrapriitur  of  the  goods:  not  having  done  so.it 
jJiid  the  judgment,  nuist  he  arrested.  {_Wilde, 
-Be  plea,  in  ettect,  -.lys,  «  True  it  is,  Tanner  & 
1  Victors,  but  tiioy  >otd  in  their  own  names  as 
with  tbe  consent  of  their  princiMl."  The 
ifit  "  Tanner  &  >\'ard  did  not  self  as  prinoi- 
'  the  imvy  fitwi  that  tlwy  did  not,  qid  that 

^*(fT-ia  allthese  cases,  involving,  the  right 
I  law  seeks  to  do  jnstice  between  the  par- 
|Id  meet  the  Iionesty  of  ti^  case,  and  to  protect 
)ha8dtalt  with  another  on  a  certain  footing, 
,  by  the  transaction  being  afterwards  placed 
tber  and  a  different  footing.    When  a  man 
_  sgoods  of  a  factor  '■\  ]\o  is  allowed  by  his  prin- 
^bKt,and  who  dui  s  :i\  ,it,  the  goods  as  his  own, 
Utthe  tiiiu-  <.f  :iu  ]-\ncha»e  is  indebted  to  the 
Tr,anJ  tJit'  latti-r  fii:,  r^  into  the  contract  under 
.E  expectatit  n,     ^re  may  suppose  that  he 
l»<alletl  u[H'ii  t-i  p.iy  for  goodfl^  there  may  be 
swing  tlic  puruliaser  to  set  off  the  debt  so 
from  tlie  factor  ogainft  the  price  of  the 
iinaction  brought  by  tW prinoipaL   But  this 
tPoesnot  upplj  wlien  the  pujchwr  has  notice 
■ys  of  a  man  a^i  factor,  and  not  as  principal ; 
svouhi  be  no  Iioiifs'y  toallow  aparehaser,  in 
,  to  tot  oil  a  lia  l  1,  bt,  due  to  Sim  from  the 
it-iiiiit  tlie  principal.    The  law  on  this  point  is 
«td  ;\ii<[  clear,  and  tlic  c:ise.o£  Warner  T.  M'Xc^ 
(Ht,di  in  ufH),i  it.    Ill  that  case,  it  was  held 
Jpnrchas'jr  iiii^Iit  stt  off  paj/mmtM  made  to  a 
II  Qu;  u  was  nut  !kKI  that  he  might  set  off  money 
Biiim  fr.jiti  iiic  factor.    The  gtoonds  upon  which 
'■  WW  ducided  at  M^i  I'rios,  the  Court  in  Banc 
i  not  good  grounds.   'J'be  present  is  a  case  of 
description :  tlie  oefeadaDt  purchased 
etors,  knowing  that  they  were  the  goods 
.  1;  and  though  payment  to  the  factors  might 
isvulable  u  »  defi»)oe  in  this  wjttqn,  set-off 
^of  adebt  due  to  him  A«m,  tbe  botors  is  not. 
J  JP™.  the  substance  of  it  is,  tbat  the  pUiutiff  in- 
Ji^feiiaant  to  believe  that  the  factors  were  the 
of  the  coods,  and  to  buy  of  them  as  owners, 
tu  material  is  traversed  by  the  replication,  and 
vtry  properly  found  the  issue  in,  favour  of  the 
Tlitrc  will,  tliurefore,  be  no  rule  in  this  case, 
it  one  would  only  he  tg  introduce  doubt,  when 
eiistg. 

u;,J,_xiie  general  rule  ia  well  understood, 
a  factor  at-lls  ae  priocW*.  and  the.  buyer 
TOfi  turn  aa  principal,  th*  latter  may  set  off  a 
S^Tt  'f'Sr^tflJiaBsM  the  daipi made  by  tlie 

liSto    IS'''**  Jtr*"**      **  "^hva.  he  buy?  of 
kSWRikuSbw.   TSia  m]e  wu  broken  in  tyjon 
B.,  in  ^  Qwe  o£  Warner  v, 


M^Kagt  bat  the  qualification  sought  to  be  introduced 
in  that  case  at  Nisi  Prios  was  not  sanctioned  by  the 
Conrt  in  Banc.  The  decision  proceeded  on  the  ground 
that  the  advance  was  a  payment.  It  is  not  necessary 
to  say  whether  or  no  a  defence,  on  the  ground  that  the 
payment  was  made  before  it  was  due,  would  have  been 
available.  In  the  present  case  it  is  admitted  that  the 
verdict  is  right,  and  ia  to  stand,  if  the  law  is  agunst  the 
defendant. 

CnBsswBLL,  J. — I  am  entirely  of  the  same  opinion, 
and  I  think  that  no  role  should  be  granted  m  this 
case.  This  motion  is  an  attempt  to  enlarge  the  rule 
which  is  laid  down  in  Babme  v.  Witltamt,  and  €h(»y« 
V.  ClMutt,  (7  T.  B.  360},.  wh^ch  it  fell  understood. 
Lord  Mausneld,  In  tAe  fbtmei^  of  ^bds^ '  leases,  says, 
"Where  a  fector,  dealing. fbr  a  principal,  but  con- 
cealing that  princlpiEtl,  delivers  goods  In  his  owa 
name,  tlie  person  contracting  with  nim  hab  a  right  to 
consider  him,  to  all  intents  and  jjurposea^' ai' fte  prin- 
cipal; and  though  the  ical  principal  may  ftppear,  and 
bring  an  action  upon  that  contract  Bgainst  the  pur- 
chaser of  the  goods,  yet  that  purchaser  may  set  otF 
any  claim  he  may  ha\  against  the  factor  in  answer  to 
the  demand  of  the  jirincipal.  This  has  been  long 
settled.'*  In  the  case  of  a  sale  liy  a  broker  of  goods 
belonging  to  a  third  party,  the  vendee  has  means  of 
ascertaining  the  true  nature  of  the  contract  by  refer- 
ence to  the  broker's  books,  which  are  kept  according  to 
the  usnal  course  of  dealing  ;  and  the  distinction  be- 
tween a  sale  by  a  broker  and  by  ^  factor  is  referred  to 
by  B^ley,  J.,  in  the  case  of  Baring  v.  Carrie,  (2  B.  & 
Aid.  137).  As  to  the  case  of  Warner  v.  M^Kay,  I  have 
never  been  satisfied  as  to  the  piectM'  grotilid  upon 
which  it  was  dedded.  «  r.t- 

Williams,  J.— I  should  be  veiy  sorry  to  see  any 
qualification  adopted  which  would  have  the  effect  of 
unsettling  the  broad  and  sen^ble  rule  which  is  Ifud 
down  in  George  v.  Clagett;  and  I,  therefore,  concur  in 
thinking  that*  there  should  be  no  rule  in  this  case,— 
RuU  refuted, 

CCNLIFPS  9.  MU.LIASS.— 5. 

Praetiee — Affidavit  to  hold  to  bmUr— Amending  Judg<fg 
Order^lSi^  Viet.  e.M%  e.  Q, 

An  Affidavit  to  hold  to  bail  stated  the  Defendant  to  be 
indebted  to  the  FlaintU^iH  the  Sum  of  10501.,  ae  the 
BaUmoe  due  an  JFow  BUU  .of&Kihanget  *dl  ncMehj 
exe^t  a  Bill  for  600/.,  it  aiacUued  a  good  (Muse  of 
Aetton.  The  IMfendatit,  having  been  arretted  under 
an  Order  of  a  Judge  to  hold  to  bait  far  the  1050/., 
applied  to  the  tame  Judge  to  he  dismarged,  on  the 
Oromd  of  the  Affidavit  Ming  d^BCtive  ae  to  the  5001. 

Judge  rdwed  to  diaenarge  the  Defendrnt,  but 
made  a  eeeoiid  Order,  tijnM^  he  ordered  Amotmt 
of  Bail  to  be  reduced  to  5602.,  hewg  the  Amomt  of  the 
Three  Billt  in  Reaped  ofwAieh  the  Affidavit  shewed  a 
good  Cause  of  Action : — Seld^  that  the  Judge  had 
Power  to  to  modify  Ms  former  Order,  and  that  theJDo^ 
'  fettdant  teas  not  entitled  to  be  discharged,  though  ho 
had  been  already  arreted  on  the  hum  Affidavit  far 
the  larger  Amount. 

i^/«>,  Serjt.,  and  Taprell  shewed  cause  against  a 
rule  calling  upon  the  plaintiffs  to  thew  cause  why  two 
orders  made  oy  Patteson,  J-,  sliould  not  be  set  aside, 
and  why  the  writ  of  capias  issued  pursuant  to  tlie  first 
order  should  not  also  be  set  aside,  and  the  recognisance 
of  special  bail  put  in  by  the  defendant  he  vacated,  on 
the  defendant  entering  a  common  appearance. — On  the 
3rd  March,  1849,  the  first  of  the  above  oiders  was  made, 
giving  leave  to  the  plaintiffs  to  issue  a  writ  of  capias 
agfun^  the  defendant,  and  indorsed  to  hold  to  btui  for 
lOfiO/.  This  order  was  made  upon  an  affidavit  sworn 
by  one  of  the  plaintiffs,  and  wUw.itatod  the  deftaidant 
to  he  Indebted  to  the  plaintjpl^'aji j^k  of  1060/.,  a» 
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the  balance  due  for  principal  on  four  Bereral  bilk  of 
exehan^  there  set  out  seriatim,  the  first  of  such 
1»lla  beinff  for  4001.,  the  second  for  fiOO^,  the  third  for 
2C0/.,  and  the  fourth  for  400^.,  on  all  which  a  good 
cause  of  action  was  disclosed  by  the  affidavit  against 
the  defendant,  except  on  the  bill  for  6001.,  as  to  which 
the  affidavit  was  defective  In  not  alleging  that  there 
bad  been  a  presentation  for  payment  and  notice  of  dis- 
honour, f  the  defendant  being  the  payee  and  indorser  of 
such  hm).  The  defendant,  having  been  arrested  under 
tiiia  order,  applied  to  the  same  learned  judge  to  be  dia- 
charged  out  of  custody,  on  the  ground  of  the  above 
def«it  in  tiie  affidavit,  when  that  uamed  judge  refused 
to  dischaige  the  defendant  from  custody,  out  made  the 
second  of  tbe  above  orders,  by  which  he  ordered  the 
amount  of  bail  to  be  reduced  to  5601.  The  questions 
are,  whether  the  learned  jud^  had  power  so  to  amend 
the  first  order  by  making  this  reduction,  and  whether 
the  affidavit  is  sufficient  to  support  such  second  order. 
It  is  submitted  that  the  judge  had  such  power,  and 
that  the  affidavit  clearly  shews  660^.  to  be  due  on  the 
hills ;  for  that  amount  remains  due  on  the  three  bills 
after  the  bill  for  £00^.  has  been  struck  out ;  so  that  it  is 
immaterial  whether  any  part  of  the  1660^.  (the  aggre- 
gate of  tbe  four  bills)  be  composed  of  the  bill  for  600?. 
which  is  defecttvely  set  out  m  the  affidavit,  as  under 
any  drcnmstance  fhete  must  be  a  balanoe  due  of  MOf. 
in  respect  of  the  bills  as  to  which  a  good  cause  of  action 
is  shewn.  Tbe  second  order  was,  therefore,  rightly 
made.  Jone$  v.  CoUina  (6  Dowl.  626)  is  an  authority 
in  favour  of  the  soffiaency  of  tbia  affidavit :  it  shews 
that  when  separate  causes  of  action  are  disclosed,  one 
of  which  is  properly  and  the  other  improperly  sworn 
to,  the  affidavit  is  good  as  to  that  which  is  properly 
sworn  to,  and  the  defendant  is  not,  on  that  account, 
entitled  to  be  altogether  discharged.  That  case  over- 
rules Kttic  V.  Almondy  (1  Dowl.  318),  which  was  cited 
on  moving  for  this  rule ;  and  Parke,  B.,  in  The  Bank  of 
England  v.  Reid,  (8  Dowl.  848),  concui-s  in  tbe  dedsion 

Sronounced  in  Jones  v.  Collins.   [The  case  of  Priwr  v. 
(cited  in  a  note  to  Dmke  j,  HartUt^f  I  Harr.  & 
W.  S66)  was  also  referred  to.] 

ChanneU,  Seijt.,  in  support  of  the  rale. — It  is  not 
dispnted,  that,  if  tbe  affidavit  was  good  for  the  fbll 
amount  for  which  the  defendant  was  in  the  first  instance 
ordered  to  be  held  to  bail,  the  first  order  was  rightly 
made;  nor  is  it  disputed,  that,  if  the  learned  fudge  bad 
the  power  to  correct  his  first  order,  he  rightly  exer- 
cised that  power ;  bnt  what  is  contended  for,  as  the 
result  of  the  cases,  is  this — that  in  the  ease  of  an  affi- 
davit to  hold  to  bttil,  which  is  defective  in  one  part  and 
good  in  another  part  of  it,  the  part  proposed  to  be  used 
must  be  clearly  severable  from  tbe  rest,  and  it  must  be 
acted  on  in  the  first  instance.  Here  the  good  cause  of 
action  stated  in  the  affidavit  cannot  be  separated  from 
the  bad,  the  sum  claimed  being  for  the  balance  due  In 
respect  of  all  the  hill^  mixins  therefore  tbe  good  with 
the  bad ;  but^  even  if  it  can  be  so  separated  by  neees- 
BBiy  intendment,  the  second  order  was  not  proper,  inas- 
much as  the  plidntiA  had  acted  on  thefirst  order  to  t^e 
fiiU  amount  for  which  it  was  made,  and  the  affidavit 
had  therefore  been  used,  and  could  not  afterwards  be 
applied  to  support  such  second  order.  This  point  is 
supported  by  the  opinion  of  Alderson,  B.,  in  the  case  of 
Caunce  v.  Rigbff,  (3  _Mee.  &  W.  67),  that  an  affidavit 
can  only  be  used  twice;  and  the  point  was  not  made, 
nor  for  that  pntpose  was  Camce  v.  Ri^  cited,  in*/bnes 
T.  CoUina. 

Wilde,  C.  J. — This  case  comes  before  the  Court 
under  the  1  &  2  Vic*,  c.  110,  s.  3,  by  which  an  autho- 
rity is  given  to  a  judee  to  make  an  oraer  to  hold  a  party 
to  bail.  Ori^nally  tne  capias  was  the  commencement 
of  the  action,  and  the  power  to  bold  to  bail  was  re- 
stricted by  certfun  st^utes  to  eases  where  an  affidavit 
was  filed  ror  a  certain  amount.  But  a  capias  did  not 


become  irregular  by  reason  of  its  ^ing  in&oTBed  foili 
large  an  amount,  but  the  centwiras  to  qtpljfbri 
diechaige  of  the  deftndantevtof  CBitody,iip6neBtilj 
an  appearance  and  fiGnir  comniA  WuL'  Tbe  1^ 
Vkt.  e.  110,  basnowaltwed  tbaclue,tedaflainM 
and  not  a  capias,  is  the  commenceraent  of  a  crji-', 
the  e  aiiias  may  be  issued  at  any  time  daring  tht  acti 
tJiuier  the  3i(i  section  of  that  act  the  amst  now  tl 
place,  not  by  force  of  the  affidavit  statin;  a 
amount  to  be  due,  but  by  the  orderof  aiad^,to.' 
a  judicial  but  not  arbitrary  diseretion  is  eiren  to 
such  o^der,  uid  M  fix  tbe  taionnt  for  wSich  ' 
is  to  he  beld  to  haiT.^  >t«merlj,  when  the 
the  commencemoit  of       aoC^oa,  the  affi^Tit 
was  required  to  be  distinet;  and,  in  administ) 
law  imrter  tliis  statute,  the  Conrts  hare  so  far 
tilt'  oKl  ]injctico  as  to  require  certainty  in  the  affidi' 
dtl)t.   Now,  here  the  judge,  it  appcfiTS,  directed 
to  he  iiuloi-sed,  to  hold  to  bail  for  the  amount 
in  tlic  affidavit.    The  defendant  is  arrested,ii 
apiilios  to  the  judge,  not  to  rescind  the  ordei^^ 
cliar?e  him  out  of  custody.    The  judge,  not 
that  the  affidavit  shewed  a  good  cause  of 
pfn  tion  of  the  demand,  took  the  most  favo 
of  tlif  matter  for  tbe  defendant,  and  ordered 
for  which  bail  was  to  be  given  to  be  rednwd 
The  defendant  takes  tbafeJorAar  ttd  icta  npos 
now  afterwards  comei'^'  ttlrwtot'lo  set 
ordm.   I  apprefaeud  that  tbe  defendant  ia 
condition  to  make  an  application  different 
he  made  when  before  the  judp;e.    Then  the6fli 
of  tlic  act  make-t  it  lawful  for  the  judge  or 
discharge  sucli  order,  or  "  make  such  other  order 
as  to  such  jiid^e  or  Court  shall  seem  fit."  Th* 
tbori  f.>re,  bad  jurisdiction  to  make  the  order  to 
bail  for  'i'i<M.,  and  we  cannot,  consequently,  «^ 
order  alto,L(other  aside.    It  is  not  denied,  on  Uie 
tlie  defendant,  that,  if  a  party  be  arresteJ  anJ 
bail  for  more  than  was  due,  it  is  no  ground  Sirliii 
clini'^e,  if  the  affidavit  shews  that  a  debt  »ii  dn* 
wbicli  an  arrest  was  justifiable.    U  is  alw 
poted  that  a  party  mi^  hie  anrested  fir  a 
than  that  sworn  to,  wnm      ^aofiotot  for  twM 
so  ai-rested  may  he  diatinctiy:  coHeeted  fna  w ' 
davit  with  sumclnit  certainlj  Ha  he  doe.  m 
said  that  the  party  is.ahUtkd  to  tbe  relief  of  W 
charged  altogether,  beeaiu^'be  had  been  arresw 
affidavit  for  the  larger  amount,  and  this  right  a*" 
improperly  I  think,  to  be  deduced  fiiom  ST 
aaid  by  Alderson,  B.,  in  Caimccv.  Jtiphy.  Tit 
in  tliat  case  did  shew  a  debt  to  be  due  to  a 
amount,  and  as  to  whicii  there  was  a  sufficient . 
action;  and  what  that  learned  judge  s.iIJ  was,tn» 
it  did  not  appear  what  amount  was  '""^^^j  ^ 
writ,  the  Court  would  not  assume  that  the  defea 
had  been  arrested  for  tlie  whole  aniouut  mentioM 
the  affidavit.    When  tiut  judge,  therefore,  say),  I 
tlie  affidavit  in  that  case  wa^  i^d,  provided  the  a 
which  was  issued  was  indotsed  only  for  thi'  amc 
shewn  in  tbe  good  part  of  the  a?E'iavit  to  be  due,  i 
docs  nnt  warrant  tbe  deduction  which  ha;  win  to 
from  it,  that  a  party  would  be  entitled  to  be 
altogether  from  the  arrest,  if  the  »pia>  "Jj 
otherwise  than  for  such  amount,  llien,  "1^*™ 
affidavit  now  before  us,  nothing  has  b«n™"'™'?^; 
paH  of  the  defendant,  gainst  the  conelnsion  JJJJ 
from  it,  that  it  shews  at  least  660/.  to  be  due.  iw^ 
of  Patteson,  J.,  was,  therefore,  properly  Bade 
amount.  ,  ^  -I 

CoiTMiK,  J.— I  think  it  is  to  he  conerfed  flwjj 
cases,  that  before  the  1  &  2  VicU  c  110, "  t^'JJH 
causes  of  action  were  stated  in  the  aflMarft,  one  « inj 
was  good  end  tbe  other  bad,  the  part v  iirwtrf'n 
have  been  entitled,  not  to  be  dinhuge^J^o*,^?.  J 
amount  of  baU  xadueed  aeeotdiaglr.  Uadariu  k 
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e,it  mat*     jhs^m  eomta  -to  bepmsned  ii 
rOiqit  «M ante Uw Did lairv  beeuae^by  tlu 
tnelHBort&flt  aet^AiM  BMttfniue  famnred  to  be 
1  to  tbe  i]>(|OTc  «xil»  ^rhsUMT  •  d«bl  la  anff. 
rBada«Dij.  aaa,  aifeaiHUT,!  wlietbcr  baia  aaitia- 
_aMadaati80a{fl0abrMd.  If  tiic  jadge,tfaioa^ 
lutdDayflhorid^nwk  bwl  tobetakenfor  alaiger 
■t  Umb  m  dofl,  tftwMi  aeetion  pointa  out  the  re- 
f,  kaTBtbattbcpaulyflaBmetediBajap^j  to  a 
( w  fte  Court  to  he  diaAaggei  eut  of  cwtoay,  and 
!  or  Cmit  iMQr  diadiam  Um,  er  "  make  anch 
V  tbeieiaw  t*  soeh  jutte  «r  Cowt  ahaU  Becm 
f  ItU  fifw  tto  mctea  amutty,  I  Uimk,  to  BMdifr 
'  rwUefabemagrteMMdetoheldtobaU.  That 
..  iprroerly  draw  in  this  oaa^aBtt  the  praaaatnle 
tte-M&mned* 

nu,  J.— I  sm  of  the  aaaw  o^mon.  It  ap- 
itiiMto  bebrfoad  all  eeotrovetay,  that  at  laast 
^b^ewed  by  the  affidaTiti  in  ^ua  caae  to  ba  dut 
I  «hk£  weM  didy  ]K«a(»ted,  and  of  th«  dia> 
«f  vluoh  Botiee  ivaa  duly  given ;  th«^>re  it 
~ei»t  affidavit  to  bold  to  baU  for  £002.  Than 
i        bad  mObaatj  ie  direct  the  iasaiiu;  of 
,ttifl«|[b  he^.may  ban  been  in  error  in  oraer- 
to  te  giTtti  for  ao  iaige  m  anovnt  as  be  did. 
'  idant,  in  ordw  to  ^  reUevad,  muat  apply  to 
I  Of  Conitj  under  the  6th  eectiOB.  Amrauon 
ier  (7  IM.  ^}  dwwa  that  the  demandant 
It  is  SBflh  eaae,  apfdy  to  aet  aride  the  e^iaa,  but 
' '  to  diaclwrga  the  order.  It  haa  been  ang- 
:  tbewnst-waa  not  made  in  J<m«t  t.  ColUnSf 
/bamg  been  upon  the  aame  affidavit  already 
Iftrthe  hmi  smoont;  but,  tbongffa  the  point 
Imie,  it  ia  difficnU  to  sappoae  that  it  wsa  not  be- 
tCaoLae  tiie  CovxtaetM  on  soch  an  affidavit, 
uui^  Ji,  mmanA^Ibil$  tKidhvyad^  with  eotts. 

nUNlTY  TERM. 
VuuER  t.  Gius.— ifiy  26  tmd  June  25. 
to  AnUby  iSiwu^r,  Coiu^iution  of~Beplenn. 

Avomiy  fir         a  DUmu  fw  Bent 
wbra  j>aMwe  »t.,mt  mjmufrlUm  0/SXtOl., 
^  woi  ghm  m  SriaiMeey  wlierel$r  X.,  a  Member 
MimgSoeie^^  ^at^ned  to  O,  and  otkert,  7Vw- 
^""f.  a  Lease  of  eertam  PremUeif  at  Security  for 
Muy  Omtrtbtmeeu  payable  in  Re^>eet  of  kis 
tmd  twenty  e^reed  to  heeome  Tenant  to  the 
I  ef  t&e  demited  Premitet,  tieneefi>rtA,  during 
^iSj  et  tite  met  yearijf  Sent  of  2001.,  payaMe 
ndlfeet  to  a  Potoer  of  Re-entry  far  Non- 
iktrefff,  and  to  ail  neual  Covenantt  M  Leatet 
«t  i*tt  Property;  and  it  %oae  declared  that  the 
-pawl  tkjtudnot  he  for  Seewriijtfora  ifreater  Sum 
HOI;— J9«A^  that  ikU  did  not  amount  toaDe- 
lfiheJhutut,atayearfyRentef2IOOl.,§oatto 
tt*  Avowry  J  /or  iha*,  if  it  did,L.  nmK  be 
»8  Aaw  eon&acted  to  pay  kit  Contr^tUiont,  and 
/f^VifnLn  year  Of       hAmA  war  coNfrwy  «9 
■{«ottwiy«l«J>«rtf(iu 
.    for  taking:  the  goods  and  ehattola  of  the 
■—Second  avowry  by  Gilee,  in  hia  own  right,  for 
iL^  ^1  Mng  a  quarter'a  rent  due  on  the  24th 
under  a  oemise  to  Leaver  and  Gore  of  the 
which       at  a  vearly  rent  of  200/^  payable 
■  The  iacta  of  tnie  case,  and  the  decision  of 
npOD  Bereral  points  itnrolred  in  it,  will  be 
""ported  ute,  p.  68a   The  only  one  of  the  two 
^wrtiona  whkh  it  became  necessary  for  the 
k?^'  was.  whether  the  defendants,  in  order 
'5J^P":*™»>«ond  avowry,  coiUd  rely  upon  a  clause 
at!«*'"*"***"iediB  amortgase-deed, which  is fnlly 
Z^J^  p.  689,  and  also  in  the  foUowing  jndg- 
7>£ji«t£eieforBeinittodheifc 
'       far  tiie  ddtedanti^  eontended  that  the 


claun  araonnted  to  a  demiaa  of  the  ^endsaa  fima  GUbb 
and  HawUw  to  Leaver  and  Gore,  at  a  ycaily  rent  of 
too/.,  as  stated  in  the  aecond  avowry. 

ChanneB,  Seijt.,  and  BautiiUf  for  the  phuntiff,  con- 
tended, that,  leaking  to  the  whole  deed,  it  was  not  the 
intention  of  the  parties  that  Leaver  and  Gore  sboold 
pay  contribations  in  re^ieet  of  their  shares  in  the  fnnds 
of  tte  society,  and  a  yearly  rent  of  200/.  as  well ;  and 
that  there  was  no  demise  at  200/.  a  year  absolntelr; 
that  no  tern  was  ascertained  for  the  oontinnanoe  of  t&e 
tMianey ;  also  that  there  were  no  words  of  present  de* 
miss,  uid  no  evidence  of  payment  of  rait  nndor  it,  to 
oonstitDte  a  tenancy  from  year  to  year,  bnt  that  the 
iriwle  deed  me  a  mottewe,  aoAneet  to  a  oondttion. 

Cm:  adv.  mat, 

Hn  judgment  of  the  Conrt  wm,  on  theSStb  Jns^ 
delivered  by 

WiLDi,  C.  J.— llus  -was  an  action  of  rndevin,  in 
which  the  defendants  avowed  a  distreaa  and  replevy. 
There  were  three  avowries,  but  it  is  tmly  neceasary  to 
advert  to  one  of  them,  (the  second),  the  oUiers  having 
been  disposed  of  during  the  argnment.  That  avowry 
Beta  forth  an  aUi^ied  demise  to  certain  perama  ftoai 
€file8  and  Hawkins,  at  a  rmt  of  200/.  a  ;fear,  payaUe 
quarter^,  the  distreea  being  for  a  evtam  amount  of 
rent.  "Die  question  is,  whether  the  avowry  is  sup- 
ported by  the  evidence.  This  depends  upon  the  cat- 
stmction  of  a  deed,  dated  the  2fiUi  October,  1846,  be- 
tween Leaver  and  Gore  ot  the  fixat  ptrty  and  €^  and 
Hawkhu  of  flw  aeoond  part,  whidk  recnea  a  lease  fimn 
the  Vlce-Chancellor  to  Leaver  and  Gore,  to  which  I 
need  not  now  refer,  and  Uien  recites  that  Leaver  and 
Gore  were  members  of  a  building  sodety,  and  had 
oeived  a  oertain  advance  from  the  society^  and  were 
liable  to  pay  oerttdn  oontributiona,  at  certain  limes,  In 
respect  of  that  advance,  under  the  rules  of  the  memben 
of  that  society;  and  it  thea  proceeds  to  state,  that,  by 
way  of  security  to  the  society  that  those  contributions 
should  be  duly  paid,  the  lease  is  assigned  to  the  society; 
and  after  stating  tl>e  assignment  of  the  lease,  with  cer- 
tain powers,  to  secure  payment  of  the  contributions,  and 
power  to  sell  in  case  of  default,  it  proceeds  at  the  close 
with  this  clause:— "^nd  the  tidd  Leaver  and  Qore  do 
her^  agree  to  become  teaantet^^  mid  parHet  hereto 
the  aeoond  part,  attd  to  the  inuteetforme  iimh^ng^ 
the  lociety,  qf  the  premitet  demitea,  hme^brth,  during 
their  wia,  at  the  netyeta-fy  rent  of  200/.,  pttyobU  on  the 
ueuai  quarterly  dttyt  of  paymentt  dear  of  tul  taaet  and 
ralet,  stdjjeet  to  a  potoer  ^  re-entry  for  non-pewtneiU 
thereof,  tmd  to  ail  the  usual  eooenantt  and  remeaiet  in 
leatet  ef  the  like  property ;  and  it  u  declared  that  thit  at' 
eignment  ehaU  not  be  for  security  for  a  greater  turn  than 
840/.'*  The  object  and  general  intendment  of  thia 
deed  is  quite  inconustent  with  the  intention  of  creating 
the  relation  of  landlord  and  tenant,  though  the  rent  (HE 
200/.  annually  is  stated  at  the  concluding  part  of  the 
deed,  and  all^^  in  the  avowry.  The  deed  recites  that 
its  object  was  to  creato  a  mortgage,  as  security  for  the 
oontnbuUona  payable  in  respect  of  the  party*a  aharea  in 
the  bnildmg  eoetety.  That  aecurity  is,  m  the  last  clause 
of  the  deed,  limited  to  the  sum  of  8^./  and,  in  order 
to  secure  such  aabacriptioiu  to  the  extmt  of  840/.,  it  la 
provided,  that,  in  case  of  default,  the  trustees  may  ap- 
point a  collector  of  rents ;  and  if  the  rent  sliall  not  be 
equal  to  the  arrears  doe  in  respect  of  the  contributions 
the  trustees  may  sell ;  and  it  is  declared  in  the  deed 
that  the  trustees  stiall  remain  in  possession,  and  take 
the  rents  and  profits  upon  any  demult.  The  object  of 
the  deed  being  thus  distinctly  expressed  to  secure  sub- 
scriptions to  the  amount  of  840/.  only,  and  that  the 
trustees  shall  take  posaessioD^  and  receive  the  rente  and 
profits  already  declared,  it  is  quite  inconsistent  with 
the  object  of^  the  grant  that  Leaver  and  Gore  dull 
immediately,  befwe  defiwlt,  and  even  before  ctutribu- 
tiosa  are  dne,  become  tenants  of  tha  trustees,  at  the 
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rent  of  200k  a  year,  and  that  such  nut  qhall  be  paya- 
ble immediate^,  and  continue  daring  the  term,  with- 
out lefeience  to  the  lact  of  whether  default  shall  have 
been  made  or  not  in  payment.  So  to  construe  the  deed 
SB  to  create  the  tenancy  stated  by  Air.  Brown,  the 
{Tantor  must  be  deemed  to  hare  contracted  to  pay  the 
contributions,  and  also  to  pay  a  rent  of  200/.  a  year— a 
construction  manifestly  contrary  to  tht'  w  Imlo  intuition 
of  the  parties.  To  construe  the  deci!,  thutfuiv,  to 
create  the  relation  of  landlord  and  tenant,  in  tiu'  i<.i'ms 
of  the  avowxy,  would  be,  not  to  give  eliVrt  tu  tlio  inten- 
tion of  the  parties,  but  the  contrary,  a--  ilu  nnly  nlgect 
of  the  deed  woa  to  give  security  for  th>  l  aynunt  of  the 
contributions;  and  that  part  of  the  drtd  intended  to 
operate  asa  demise  npon  the  terms  stated  in  the  avowry 
vas  a  mode  devised  by  which  to  secure  that  object ;  but, 
as  befbre  stated,  it  is  not  a  mode  at  all  calcnlated  to 
effect  that  purpose  according  to  Its  terms,  but  the  con- 
trary. As  the  different  parts  of  the  deed  arc  incon- 
ustent  with  each  other,  the  question  is,  .is  to  which  pai-t 
effect  is  to  be  g^ven.  There  is  no  doul  t,  tlmt,  apply- 
ing the  proper  nilefl  of  construction  tu  instrument  of 
this  sort.  Mot  effect  ought  to  be  given  to  that  part  of 
the  deed  which  is  calcuuted  to  carrj'  intu  ef^'rct  tlie  real 
intention  of  the  partiei^  and  to  reject  ttiat  \\hk\\  wouM 
defeat  it.  And,  so  construing  the  deed  in  question,  t1u> 
Court  is  of  opinion  Uiat  the  latter  part  of  it,  Ijy  whidi 
it  is  stated  that  the  property  is  demised  at  a  1 1  nt  of  -ZOitl. 
a  year,  cannot  have  that  effect  without  di^luating  the 
intention  of  Ui|b  parties;  and  therefore,  as  the  avowry 
is  founded  on  saoh  a  supposed  demise,  it  is  not  sup- 
ported by  the  evidsnce.  As  to  tibe  first  and  second 
ATOwrie^  tliey  were  disposed  of  during  the  argument. 
The  Terdiet  must  bs  entarad  for  the  plaintiff,  with  the 
usual  dunages  in  leplevia  oonssqnent  on  such  a  vezdic  t . 
Sule  abtokae. 

COURT  OF  ADMIRALTY. 

ThB  JOHK.^J'tUM  It. 

Sy  Ckmrterparly  it  wot  aorud  thai  the  Master  thould  be 
wppSei  Abroad  ^  m  (^arteren  vM  a  Sam  not 
eaxediM  2l00l»fne  ofOmmmUm,  which  was  to  be 
deducted  from  we  Freight;  andi/the  Charterers  should 
think  jU  to  advance  any  further  Sum  on  the  Credit  of  the 
Freightffor  Repairtf  Stores^  and  DiAurstmcidi^,  suck 
SumSf  tnth  Interest  and  Commission,  were  to  he  con- 
iidered  m  Part  Payment  of  the  Frehjld.  Tlie  Masler 
wu  fttvplied  with  308/.  Cj.  3tf.,  ami  uflerwards  lor- 
rowedmoneyon  JJ<4tomryt  pledging  the  S/,/j<,  Cargo,  and 
Freight : — Heldf  that  the  Consignees  of  the  Carffo  were 
tntiiled  to  deduct  from  the  Freight  thv  .'^ums  advanced 
to  the  Master  under  the  Chartcrparty,  (t^  u  Prepayment 
of  Freight. 

The  sum  of  1190/.  2s.  6i.,  proceeds  of  tlie  sale  of  tlie 
cat^o  lately  laden  on  board  The  John,  and  MU.  His.  7d., 
the  balance  of  freight,  were  brought  into  cnm  t ;  tMM. 
6s.  3d.  had  been  paid  to  the  master  of  tlir  un  ac- 
count of  freight  prior  to  the  date  and  execution  of  tlie 
bottomry-bond,  and  the  question  wafc,  whether  that  sum 
could  be  made  a  deduction ornot.  The  circumstances 
set  out  in  the  act  on  petition  were,  that  on  the  12th 
December,  1846,  the  ship  then  lying  in  the  port  of  I>on- 
don,her  owner,  by  charterparty, agreed  with  G.  &.  Co., 
that  after  the  said  ship  had  completed  lier  tlien  intended 
voy^  from  London  to  Launceston,  in  Van  Dienun's 
Lwc^  she  should  proceed  thence  to  Yalpiuiti^^o,  and  tako 
in  a  cargo  of  guano,  &c.,  or  other  lawful  produce,  and 
proceed  to  Falmouth  or  Cork  for  orders,  and  dediver  her 
cargo  as  directed;  that  the  freight  elionld  l><j  at  the  rate 
of  4/.  7#.  Gd.  per  ton  of  guano ;  and  tli.it  )ii.a?icr  >vas 
tohc  supplied  tn  the  Pae^  with  a  sunt  v-'' ■li>if/-2i)'tl., 
free  of  eomaissioUt  whpch  was  to  be  deducted  from  the 
freight;  and  that  ^the  charterers  or  their  agents  should 


thinl  fit  to  advance  any  furfhar  nn  aalJtc  credit  4^ 
frcightjfor  repairs,  stores,  and  ditbttrtmeaU^tsAl 
with  interest  and  commissiotif  were  to  be  omaderti  is 
payment  of  freight  to  the  muter.  In  panuaiw^ 

charterparty  the  ship  came  to  Valpanuso,  and 
loth  January,  1048,  an  advance  of  280i.  U.  ' 
made  to  the  master,  and  the  ship  was  thensei 
where  she  took  in  a  carco  of  guano,  andal 
viince  of  '2S/.  4.t.  was  made.   The  ship  Iheni 
having  recfivcd  considerable  damage  at 
Valparaiso  fur  rc-piiirs,  and  a  sum  of  i'M'tl. 
rowed  on  bottomry  of  the  block  and  fieijtn  oi( 
ship,  and  also  on  the  cargo  ladtn  thereifl,  no 
being  made  of  the  deducLioos.   The  valiJityi 
buna  was  not  disputed. 

Jemter  and  Sigifordy  for  the  ]Mh(^4«^<l 
to  the  deductiona. — ^The  adrances  9ui4*<t«j 
could,  not  be  considered  as  a  paynmt  m 
freight,' because  at  the  time  they  w««  mr* 
no  cargo  on  board,  nor  was  fi^ht  in  the 
ing  earned.    The  whole  transaction  is  ri 
acta,  and  cannot  prejudice  the  bom\  fide 
who  was  kept  in  ignorance.    The  advancs 
to  be  made  in  virtue  of  the  charterj'arty; 
til  that  instrument,  they  might  hHve  exUaJe 
whole  of  the  freight,  since  G.  &  Co.  were  lo  I 
to  advance  any  further  sum,  without  lii 
then,  would  have  been  the  poution  at  Uu^ 
As  it  is,  finding  that  the  sKkl  wAff'"' 
ficient  to  cover  the  bond,  he  lowi^/ 
l  ity  of  the  freight ;  and  he  is  to  be  _  _ 
was  paid  away  before  he  adranced  the  ao 
sort  of  private  arrangeiment  he  sanctioned,  i 
impedimait  fball  bottomry  transactions; ' 
bottomry  will  have  to  take  Into  his  calcul 
proceedings  as  well  as  all  future  conlingenc 
consideration  of  these  undiscovered  risks,  tJ 
will  be  increased,  for  he  may  find  hiinaelf  in) 
sition  than  the  holder  of  a  prior  bond.  Thee 
in  effect,  tlie  agent  of  the  owner  of  the  car^'-'i^  '  _ 
of  the  vessel,  and  be  niiijht  bypolhec;iI.' <t.  s>|i* 
throw  it  ovci-hoard,  if  ilK'ncct  ^-ity  arose.  Sit 
legally  flpeiikiij-,  in  tfftct,  comiuitttxl  n  (osij 
bondholder,  lucau^e  lie  has  given rDono"'" 
vajices  he  had  received,  and  UW  h(H«Ui( 
of  his  seoDri^"On  the  &Mgbt^! th^^  nlJ  j 

Sobinson  and  TVeiss,  f|i^  .tli«jOOTWMW^< 
contra.— It  may  be  very  tro^  tbitjby  11 
licy  of  the  law,  freight  is  not  due.  till  - 
voyage;  but,  in  the  present  case,  the  cbartei 
rules  Uie  general  law.  If  parties  choose  to  i 
express  words  that  a  part  of  the  freight  shaill 
anticipation,  they  mav  so  stipulate;  audi*' 
Kendall  (4  M.  ^  S.  .•37)  is  a  direct  autbopU 
validity  of  such  ]Kiyiiiont  by  aatiMpstiw* 
tt^rt-ra  here  were  bound  to  advance  the  * 
ojitional  "  hetlicr  they  would  advance  anjl 
or  not,  but  il  they  did  they  had  th«  tea 
homeward  lVei;>ht :  such  advances  w^rs  Wl^ 
loan,  but  as  a  prepayment;  and  if.tbe-i 
lost,  the  whole  advance  would  have  been  r 
argument  arising  from  any  supposed  oonc 
advances  fail^  for  there  is  no  proof  tUst 
ment  was  practised ;  though,  of  course,  the ' 


press  term-s  that  iiiUTot  tb.ill  be  t-aidou  I"/"., 
and  shews  that  a  loan  was  intended  jn  '^rjr^^ 
a  prepayment  of  freight  was  not  conU*"!™'*  , 

I>r.  Li>HiNGTON-.— Tile  facts  iu 
think,  subject  to  any  diapot*  It  JiP^V 
vessel  having  oome  to  Valpsrvao  niair  * 
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H  Ae       October,  a  bottomtx-bond  was 

kuJthat  the  amoant  of  the  value  of  the  ship, 
^  ad  fttigbt  is  iaannicient  to  satisfy  that  hond. 
EsnfartBer,  that  two  stuns  of  money  were  ad- 
It*  (hfl  master  of  the  ship  priolrto  the  data  of  this 
,'  Tfa«  first  paynaent  was  made  on  the  16th  Ja- 
\       in  the  Snm  of  280^.  1$.  Sd.,  and  the  second 
»« the  I2Ui  April,  1848;  m  the  snm  of  2Sl.  4s., 
rtagefiier  aOBf.  Sr.  3d,   Thtf  gne^tion  which  the 
liit«  decide  is  one  between  the  holder  of  the 
■7-bond  and  the  ownus  of  the  caiKo-   The  Utter 
Uaeht  in  a  certain  mm,  which  Uiey  say  is  the 
«r  the  moniit  doe  for  might;  whereas,  on  tiie 
tuni,  tiie  bHtomry-boiidholder  contends  that 
[  baa  been        and  that  anything  done  at  Val- 
or b  ^e  South  Seas,  does  not  in  any  degree 
im.  This  is  a  qneslioa  of  some  nicety,  and  I 
lata  time  t» 'deliberate  on  iny  judgment,  nnless 
l»  MtSrfed  my  taind  Its  to  fhe  nlflmate  eoncln- 
»MA  1  sheald  arrive,  that  it  wonld  be  mere 
r*M  to  delay  pronoundng  a  decree.   T  appre- 
I  tke  first  pUK^^  it  fa  clear,  that  when  abot- 
IM  is  granted  ota  ship,  freight,  and  cargo,  the 
lorff  attach  trpon  tlwit  which  property  comes 
""■Bsme  of  one  or  Ihe  other  of  these,  and  that  it 
ct  nythlng  btfnft  Hd^  done  btfote  with  re- 
Ab  iMght,  fhoogli  ft  night  be  a  rtrr  eno- 
trid^  Sn  thb  part  of  a  masted  not  to  infortt 
of  the  mMtev  on'  bottomry  tliat  Hie  frright 
«tt*al]y  iaJd,  for  80«b  tnight  he  the  casej 
in%6l  BStonr  of  £nni4'  to  keep  teck  snch  a 
w,  yet  1  appireiKBd  ■  eTBn  thftt  Wonld  not 
Me«f  tmer  deseMfAion  coming  befi>re  this 
W,  With  ^tenlra  to  tfc*  adVaniee  of  freight,  I 
vtA  M  donbfr  4*%ateT«r,  fhatwbmverftdghi 
ImAnde  idnuiMa«ht«rior4othe}>etiod  when 
■"'""id  is'taikeir,  tW  bond  does  not  attsdr  6n' 
t  tak«'  ft  there  liaTe  beenr  cases',  ilmwt 
• ----^in  tpftdeh,  by  A  oonfpact  between  tHtf 
wmer  «f  a  "Mifp  has  leortted  freight  wben 
'uveteeil  -taloBa      board,  wheii  noile  wei<» 
toibeialcttiidAlwsrdtti  the eot^M  voyage, 
!?*iW  wheni  *y  no  posrfRIHty,  bi  any  sense  of 
S  «mld  fr«iglit  br  dne.  I  disnisa  from  my 
^J  M  eonskterattohs  as  to  fhta  freight  not 
on  the  ground  Uiatttbe  cargo  was  not iaden, 
dtasBot  appear  to  tne  to  c?eate  any  diatinc- 
«g<)f  eo^deni19oh.  In  tfrdw  to  simplify 
U  ^  take  the  case  6f  a  Teasel  sailing  from 
to  ▼Uparrieo,  to  brim  baclt:  a  cai^fo.  Sup- 
•knerof  a  Tcon},'  bimg  in  want  of  money, 
teebaHAr  hte  VeBsel,  ititk  an  agreement  that 
w«  a  lanprnm  piaid  ^own,  perAaps  less  than 
■"^of  fiWght  woald  beifhe'waited  unto  the 
cntoed !'  I  appT^oid,  in  that  eaa^  if  he  baa 
tu  noney,  t^t  It  ia  a  p^ment  of  nHght  to 
«hd  porpoM,  and  the  ffeight  io  rMetfed  by 
»ww  can  be  the  snbjeot  or  bottomry.  Hiat 
»s  to  fliii  qttestlon-^hethflr  the  drenmataneee 
J«ieai(iini£it«ifc  tothft  0H6  I  have  justrtatftd; 
■jm other woida,  whrtflier  this  was  simply  an ad- 
loon*  or  reality  a  paj^meat 

fiffiight   Several  oases  bave  been  cited 
tusTttopoaiflon,  namely,  that  where  an 
of  freight  has  been  mttde  in  ptrrsnance 
Werairty,  those  «4io  ildvance  it,  wfaaterer  may 
BteUieihip,  never  can  recover  it.  It  is  a  fiutac- 
M I  may  use  the  words.   Remecting  that  prin-i 
iMtvtabi  no  drabt  whatever.  Indeed,  the  case 
■A' BoUnson  referred  is  one  of  the  highest 
r.  KmMl  was  decided  by  foor 
Coart  of  King's  Bench,  and  it  wonid  bo 
fcw*?  ■  fo^'  jndgea  more  ramark- 

S^S^  inOTTle^e  of  mercanUk  law  than  those 
"f<*>w.  IlMlisTetkAtaatlnnitylMsbeenimqan- 


tioned  to  the  present  day,  that  it  is  nnqaestionable,  and 
that  it  contains  the  true  principle  applicable  to  this  case. 
In  construing  a  charterparty,  the  principle  which  most 
govern  the  mind  of  the  Court  is,  to  endeavour,  as  far 
as  possible,  to  ascertain  what  was  the  trae  meaning  of 
the  parties,  and  to  |rire  effect  to  that  meaning,  provided 
they  have  not  omitted  to  express  themselres  m  terms 
sufficiently  definile.  A  charterparty  is  certainly  an  in- 
strument of  some  formality;  at  the  same  time,  not  an 
instrument  rigidly  settled  by  counsel,  or  which  requires 
the  same  degree  of  minnte  eonatraotlon  as  would  be  ex- 
pected in  an  instrument  so  settled.  The  present  char- 
terparty,  after  having  stated,  in  the  first  instance,  a 
variety  of  puticnlars  always  set  forth  in  doonments  of 
this  kind,  and  having  specified  what  is  to  be  the  fi-elght 
of  the  homeward-bound  cai^,  proceeds  in  these  words  r 
— "  The  mast^  to  be  supplied  m  the  Pacific  with  a  sum 
not  exceeding  20M.,  free  of  Interest  and  commission, 
which  is  to  be  deducted  frvm  the  freight,  at  the  ex- 
change of  48(1.  per  dollar,  together  with  the  cost  of 
inanranoe'on  sucn  adrance;  the  captain's  receipt  to  be 
considered  binding  on  the  owner.**   The  280/.  was  ad- 


advance  any  farther  sum  en  the  credit  of  the  fright, 
for  rep^iB,  stores,  and'3in>nr8ement&  «neh  smns,  with 
interest  and  commlMiiMi,  tft  be  considered  in  part  pig- 
ment of'frvigfat  to  the  master,  the  oaptMn'a  receipt  for 
which  Is  to  be  binding' on  the  'ownor.*'  Ttie  first  ques- 
tion will  be,  whether  there  ia  any  dlsUnetion  to  be  made 
between  the  advance  of  SOOf.,  though  the  actual  advance 
waa  SaOf.  1/.  9</.  in  tiie  fint  inatainci^  and  the  advance 
of  all  over  the  200/.  Uptm  reading  tius  clause,  and  giving 
it  the  utmost  attenCira  in  my  power,  I  conceive  I  am 
bound  to  consider  erer^  part  of  this  olanse,  and  not  to 
separate  it  into  two  diviatenti-  I  should  not  do  justiee 
to  the  proper  principle  9f  couatnieticm  W.lw  applied  to 
a  cbarterputy;  If  I  Were' not  to  take"  Into  connderatioa 
the  whole  of  what  ishere  stated  bywtty  of  stipulation, 
and  endeBvonr<1ioextnu]|^J&om  it  the  true  meaning  of  tb| 
parties. ,  booking  at  !i  |t  Iftus  closer,  the  master  ia  to 
be  supplied  with  a  sum  not  exceeding  20Q(./  they  hay» 
no  option,  no  c^ioe,  without  violanag  the  fteieemsnt 
by  which  they  have  voluntarily  bound  themsures.  It 
is  to  be  free  of  interest  and  commission,  which  ia  to  be 
deducted  from  the  freight ;  that  is  to  say,  the  200/.  so 
advanced  ia  to  be  deducted  from  the  freight.  "Was  this 
to  be  oonsidered  as  a  loan,  to  lit;  ile<Iuct€d  on  account  of 
the  freight  itself?  Tbo  unly  otlKr  words  in  this  clause 
that  are  of  Any  impOTt.iiicu  are,  "  tlie  captain's  receipt 
to  be  conndered  binding  on  tli  ti  owiit/r."  It  is  possiblo 
that  some  Uttie  doubt  might  have  arisen  as  to  the  con- 
stroctton  of  this  elansa,  and  It  U^j^  have  been  demed, 
in  the  opinion  of  B(nne,  that  this  was  an  advance^  oon^ 
Btmingthe  WMds  voyatrietty,  fa  tike  form  of  money 
to  be  dedoeted  from  tiM  freight  afterwards ;  whereas 
the  other  oonsttactlon  would  be,  that  the  intention  tft 
the  parties  was,  notwithstuiding  the  mode  in  which  it 
ia  exprened,  that  it  was,  hi  sabrtance;  to  be  an  advance 
of  the  freight  itselfi  If  then  be  any  doobt  on  this 
point,  of  eonrse  I  should  look  to  the  rest  of  the  in- 
stlmment  to  solve  that  doubt.  The  Initrument  runs  on, 
And  should  the  charterers  er  theb  agent  think  fit  to 
advanee  any  Anther  ram  tiie  word  '*  advance'*  being 
subject  to  some  ^gtee  of  doubt,  because  yon  may  ad- 
vance part  of  the  freight,  or  advance  money  **  on  the 
credit  of  the  fr*igbt."  But  ia  there  really  any  true  die- 
tinotioDto  be  fiimd  between  the  two  sama?  Coaidithe 
the  intoitien  «f  the  parties,  that  tiie  master  waa  to  be 
entitled:  as  a  matter  of  right,  to  the  200/.,  which  was  to 
be  mmily  a  loan  «f  money)  And  could  it  be  intended 
that  where  it  waa  optional  for  the  charterers  or  their 
agent  to  advance  or  not,  in  that  case  it  should  be  a 
paysMut  of  the  fieis^t  itsdf  t  I  «amiot,  with  any 
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■fetj,  attempt  saeh  a  distinetioo.  I  think  I  am  bound 
to  look  at  the  whole  ctf  this  section,  and  see  vhethev  it 
does  not  in  suhstanee  mean,  that  a  part  of  the  freight 
is  to  be  adranced,  and  not  a  loan  upon  it.  The  words 
"free  of  interest  and  eoaunissicnr*  hare  b«ai  coia> 
men  ted  npoa.  They  do  not,  in  my  mind,  create  any 
Tery  strong  iupreBBOn  the  one  way  or  the  otoer.  Ithink 
the  reason  for  inserting  tlwn  was  this — "  The  master 
will  neceasarily  want  ncney  for  disborsements ;  we  will 
nuke  np  onr  minds  to  adranee  to  him  what  will  be 
abont  th«  probable  mm  he  will  Te<iuiTe,  namely,  about 
200f.  We^  the  ownsis  of  the  cargo,  are  content  to  ^ay 
that  sum,  and  sot  to  ehaige  interest  or  commission; 
we  have  considered  thaA  in  making  the  ohavteiparty.** 
Bat  with  respect  to  further  sums,  tiie  extent  of  which 
was  optianal,  and  to  be  determined  by  the  diaereUoa 
of  the  agents,  and  which  might  come  to  a  considemble 
amount,  remembering  the  distance  at  which  the  trans- 
action took  plae^  and  the  advance  being  for  repurs^ 
stores,  and  disbunements,  Uxen  the  charterers  consiaered 
they  were  entitled,  and  &irly  entitled,  to  charge  in- 
terest and  eommis^on.  I  thmk  Uiat  is  the  true  dis- 
tinction b^ween  the  advances  of  these  two  sums.  Tlie 
agreement  was,  that  part  of  the  freight  should  be  ad- 
vanced in  the  first  uutanoe;  and,  patting  that  con- 
stmctioi  on  the  eharterpax^^  I  foel  it  my  duty  to 
prononnee,  thai  the  ownen  ot  the  caigo  have  fulfilled 
thmi  obligationa  by  laingin^  in  the  snm  of  money 
already  d^MWted  in  the  registry,  and  I  therefore  dis- 
miss than  team  any  fiiztha  demand,  and  with  their 
oosis. 

ThsBob  BoT«— 12. 

9  ^  10  Via.  e.  100,  J.  W^PUadmg—Protat—Rtfort. 

The  alligation  brought  in  on  behalf  of  the  owners  of 
The  Rob  Roy,  in  answer  to  the  libel,  {aaAa  p«  Glfi), 
l4eaded,  in  the  7th  and  dthattides,  ttie  report  mode  by 
the  ewaera  of  The  Bob  Roy  to  the  Boavd  of  Trade, 
under  the  0&  10  Viet.  «.  100,  s.  10.  The  9th  actide 
imputed  the  bhune  to  The  Uucmu,  in  denial  of  the  7th 
artUe  of  the  libel;  and  the  10th  pleaded,  t^iat  in  the  re- 
wrt  o£  Uie  owners  of  The  Uniitom  to  the  Lwds  of  the 
Committee  of  Privy  Couaeil  for  Trade,  the  iaot  of  The 
Unicorn's  green  I^M  being  extinguished  i^ior  to  the 
ofdli^ou  was  and  is  wboUy  auppressed,  or  atleast  not 
auntioned  or  adverted  to,  and  that  in  pretest  made 
on  behalf  of  The  UnioOTa  the  aforesud  foet  is  alao 
wh(^y  suppressed,  &c.  Tlu  admission  of  thcee  artioles 
wasoppoeecL 

Dr.  Ldshihoton,  without  hearing  counsel,  reieoted 
the  7tk  and  8th  articdes,  on  the  ground  that  the  de- 
claratiouft  cootaioed  in  the  rmort  made  bv  the  ovnen 
eenld  not  be  made  evidenee  n»  them,  aaa  the  articles 
were  eonsequvilly  of  no  use. 

Addami,  PWUw»r*,  and  TWw,  in  aiupovt  ef  the 
(^^ectiooB  to  Um  9th  artielev— This  aituue  does  not 
oounterplead  whet  ie  pleaded  on  the  other  side  in  the 
proper  mannw,  but  only  inforentially.  Our  statenenl 
was,  that  me  of  our  limits  was  extinguished  iu  a  par- 
ticular way.  That  stumld  be  contradicted  directly,  if  at 
all,  and  not  incidentally,  bgr  saying,  as  h«e^  that  the 
ceUiuon  and  damage  were  imputable  te  these  on  beard 
The  Unicom,  in  not  havit^  oontinued  threoghoat  t» 
exhibit  proper  lifldkt%  whereby  to  desigBAte  that  she 
was  a  stramer,  ud  to  define  the  course  iu  which  tdnt 
was  navigating.  The  10th  article  is  unneceassvy. 
There  was  no  report  distinct  from  the  prates^  but  the 
protest  was  seat  te  the  Board  of  Tndi^  and  that  pie- 
test  wiU  be  bnnq[ht  in  at  the  heaiiiH^  The  Ceort  has 
already  hdd  thrt  the  protest  should  net  be  ^eaded. 
{The  MOlona,  10  Jor.  992;  TitAemhIort  12  Jnr, 
646). 

Or.  LDSHixoTaa.~You  need  not  trouble  yourself, 
Dr.  Harding,  with  the  9tb.  artielef  for  you  have  « tight 


to  tdl  year  sfawy  in  yeuzown  wqr,  ss  isim  ial| 
artide,  but  oobOm  yowaeU  to  the  10th. 

iToniiiy.— The  quealieD  m  that  artids  utui 
it  is  admiswHe  or  not,  cousisteBtly  with  the  rik 
evidenee.  Nopriariple  has  been  idiedonigMMl 
admissiea,  butDr.  Twiaahasputit  iathisw^-ti 


as  the  r^ert  was  not  OQ  eath,  we  have  ae  ri|^  te  || 
what  is  or  ia  miA  init.  Bat  yea  mmjukh  ""^ 
"Did  you  not  make  audi  a  ststeneii  te  A.B.  is 
aatioBr'  tiMquasUon  being, whathsrths 
or  was  aoft  made,  aot  •mbSku  it  ma  malsor 
oath, and  whrthsr sbA rtitamsirf  isastffiliii 
that  which  tbe  witasM  ia  aiakmg  te  the  C«al. 
we  have  a.  right  te  plead  thai  a  statKaaat  «m 
and  that  ia  thai  statement  BoCUng  wss  mid  «f  tf 
havmg  gone  outp— a  moat  i^ftertaat  iwiwns, 
going  oiu  of  the  Ikfai  may  be  the  whole  aeent 
calamity.  Counsef  on  the  other  nde  my, "  W« 
have  tlw  prote^**  sad  that  the  pretest  sad  tlu 
are  on*.  If  we  are  assured  of  that,  it  becomna 
of  indifferenee  whether  this  artide  etaadg  er  sti  , 

Dr.LBSBUHWaai.^'Ilw  dificnlty  which  1  tm 
as  to  the  admieskm  of  this  10th  articis  ia  em  4 
different  nature  from  that  augassted  by  thscol 
eitherride.  Tbstartiolaisintteaswoias-^ni 
aforaaid  report  of  the  owaeia  of  Ths  UaiceiB  iBl 
L(»da  of  the  Boaid  of  Tiads^  tbe  Act  ef  The  Oi 
gieen  t^i  having  be«i  extinguiriied  prior  tot 
M^isien  was  and  is  ^wlly  snp^csset^  or  itk 
mentioned  eradverted  to."  Hewcanltsksaayi 
<d  that,  exeapt  by  the  ptoduetion  of  the  iotUa 
self?   It  is  plsadtag,  in  subatsnrr  snd  efiect,  i 
the  contents  ef  this  inatruHMit  not  pmdaced ;  l| 
if  I  plead  that  such  a  fact  isaeiiBapTeolBM 
the  eoly  piwtf  that  any  oourt  can  IsgsUr  nmn, 
fiiat  instaaee,  u  the  instrument  itsd£  Thi  i 
thcreSore,  why  I  eaaaoi  adsoit  thispntMitrii 
obvious.  In  eider  to  vender  it  adiaiflaU^tki 
whe  {dsadait  mast  annex  a  c^y  ef  thsnf*^ 
ha  oeatsnds  does  net  eoniaia  auoh  an  amai^, 
must  shew  that  he  Us  dene  his  besttsohbte 
put  hisssdf  itt  a  litnatiim  to  give  psrtd 
ooninAs.  Asit  stands  new  I  csanot  reoda* 
reapeei  ta  the  latter  pact,  pkadiu,  ''sal 
pfotest  made  en  behalf  of  The  UbIcoil 
Slai  Jsauary,  1840^  tbe  afosemid  &tt  a 
prewedy  or  at  least  ie  not  aseatieaed  or  sd 
Dr.  Hardily  aeaaes  that  it  would  be 
the  protest  wssbreughi  in ;  while,  if  tbe 
brongfat  ia,  and  tbe  par^  for  whan 
aBpeacahas  done  his  best  to  pncaie  a 
vnll  be  pvMcdy  ]^eadable.   Bat  the  asa 
apnliea  to  this  part  af  the  case  as  wflicatotka 
oeding--itiapbatoa  tbeoanteatseiawDttM 
meBtwSthmtexhibiiingtt,et  shewiagther^ 
it  was  aet  axhibited    I  folly  admit  tbe 
thatyeahavearigbttfrbriiyitiafortbe. 
shewii^  that  aay  nuterU.  fiMt  was  atatwi  uu* 
testy  or  shewing  urt  any  impertaai  biet  mm  om 
bat  theathe  eaty  mode  of  provii«  tfast  is  by  ttol 
ductionof  tbeinatnxBenttowhi^yenmit:  Im 
therefore,  reject  the  whele  artide. 

JMof^.— The  Court  baa  the  matter  entariy  « 
own  handa.  They  have  efiered  to  bring  » 
deeument  which  they  aay  is  the  fnteai;  if  wjr« 
that,  the  article  may  be  omitted  sitegetbet.  < 

Dr.  LosBHwroir.— It  will  be  best  tbst  tte  pj 
should  undertake  to  bring  in  the  pretast,  ■n  ■■ 
vit  that  the  ealy  report  made  was  a  copy  at  Ui«P 
test:  otbsrwise  I  shall  give  yea  sn  oppacto^ 
vetemhig  tU  article  ;aad  If  yen  nsbe  an  spplMf 
to  the  Beard  ef  Trade  lir  a  copy,  sod  the  boiHi^ 
to  give  yoa  that,I  wlU  dinstaDsp^iatioa  to  bew 
tat  a  copy  by  the  Registiar. 
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BfOUa  COtTRf. 

ifctM'W  —^writdictim. 

f  «  Gtmok^  tMdt  wtrt  1o  U  di^fioaad  «f  im 

t«f  At  Parties  mttrtttaAs—Bddy  tb^  the  meeifie 

^MmH  gmt  A9.gmteal  JwriMdietkm  tf  ika  Court 
\jitirtam  a  Smit  matUuUd  hp  Partus  cUaming  a 
V  ^  •  Fmii  arinng  fnm  Pwrtkata-mimiu  «e 
liiitUitBaiJtamlimmUii.  midaBtmimtr  to 

will,  ifim  a  pafiet^fplam  Cau  a  Bill  tonn 
id(P«4r>ttV«.WHiM  jkOM  l»  pt^tke  Gout 

MtlUnant  made  <m  tte  vsniage  arf  John 

nih  Anu  Haiu  PriMa,  la  1782,  one  moMty  of 
'  '  U  prenlMaL  t»  wkieh  Annft  Maria  PrioM 
WM  seuled  on  Jt^  Betas  for  Uft^  wiUi 
to  Jtooa  Ifaria  Friitw  fitr  Uf^  wiUi  re- 
U  tin  ohiUnn  of  tlia  nuwrlag^  in  atrici  teitltt- 
'[  in  de&ati  of  okildnn,  to  th«  r^ht  hein  of 
itPrinM.  The  other  moiety  wm  madcf  sub> 
geanl  af^ontment  of  Anna  Ha;ria  PriBce, 
tbi  Mamaf*  she  appointed  the  aane  in 
bv  hwUnd  absolutely.   By  tb«  set  imeor- 
the  London  Dock  Oompepy,  ikmy  woae  ia- 
"Uk  eotofKlaoiy  nowen  for  tbs  purohMo  of 
~  the  pwfosea^f  ta«i  ndsitakit^,  amI  it  was 
tktt  tbe  puzehaaHWBies  aritiaff  bvm  settled 
ihnld  be  paid  ivto  the  Beak  id  Ea^lmi,  In 
>  and  with  the  pimtj  aC  Ae  Aocovntanb- 
of  tbeCoaiiof  Clis«csiy,to  be  to  his 

thei%  ex  parte  Uie  LMtden  Dock  Gonptny, 
with  the  nama  ow  nai—B  of  suoh  pcrseM'  or 
wtkiiteeo  ef  the  diteettua  for  e^^utta^  the 
i^^by  writiDf  appoint,  to  tbe  inteat  that  aueh 
<Mu  be  apotied^Kader  tlu  doeetlcai  and  with 
ibitioa  of  the  said  Gourtv  ^  ^  signifiod  by 
mi»  npos  a  pa^ien  t»  ha  paescated  in  a 
"ST  by  the  jfomn  ar  petaane  wIm>  wmM 
ntitled  to  the  itnta  and  pmfitaof  the 
in  the  pnrdhaae     Isiid-tu,  «r  diBcfaaigs  of 
(debts,  w  BBflIt  oUtsr  lneBmhtaMss,.er  part 
■  tbe  said  Cbart  should  dtieet  to  be  paid, 
the  sane  laBd%  &e.,  er  affeetii^  other  lauis, 
mia«  Mttkd  therewith  to  the  same  or  tbe  like 
stet^or  miipeags^  w  wh«e  such  menisefhoald 
^tp[died,  that  tbeseaiB  should  be  laid  oat  and 
WW  th«        direetioa  and  ap^batien  of 
M  Covit,  ID  the  parcbaae  of  cttker  lainisgm, 
i«e.,wUehahoDld  be  eenvsyed  and  settled  to, 
"  Bpea  neh  aad  the  lilce  iuss»  tnste,  utenta, 
^OM^  sad  in  the  aans*  aanaar  aa  the  neasMiM 
which  shevld.  ba  so  takes*  pvvehMad*  or  wsd 
"*«dA>od  settled  e«  lisited>  or  Bueh  of  tham 
*     of  making  stteh  conveyance  and  settlement, 
~  wjnating,  nndetermiDed,  aod  capable  of  taking 
^  nd  in  the  mean  tim^  and  until  each  purchase 
W  bj  made,  the  said  monies  should^  by  order  of  the 


^Msn  tnne,  and  antil  the  said  Bank  Annai- 
"wdbtQidercd  by  tbe  sa^  Cenri  U  be  sold  for 
^^■WBa&Nssid,  the  dividends  and  annaal  pro- 
P^tbe  MidCeMatidated  Bank  Anovities  shovld, 
to  tiau,  be  p^  bf  ovder  af  the  ssid  CoaH, 
nTiI!!*^**  fcr  the  tlma  being 

"^1^  eotiUed  to  the  rents  and  paoita  of  the  said 
"^ftcMlhsnbydinoted  to  ba  ywrehaaedy  in  case 


sneh  pordwse  or  settlement  wen  made.  The  Dodt 
Company  required,  for  the  pnipoees  of  their  act,  ths 
whole  of  tbe  premises  in  question ;  and  in  ISSS  they 
contneted  ferUw  pnibhaae  thereof  for  l^OOOl^  By  n 
order  of  the  Court  of  Chanoety,  dated  the  26th  Mafd^ 
1802,  it  was,  on  peUtion,  (wdeitd,  that  6fi00if.,  eai 
moiety  of  the  purohasa-nwaie^  represeaUn^  the  moaety 
ef  the  premises  settled  to  the  use  of  tbe  naht  Imra  U 
Anna  Maria  BeUs,  should  be  pud  into  the  Bank,  wiUt 
the  privity  of  the  Aeeouat«Tt-General,  to  be  tlwa 
piaeed  to  the  credit  ef  the  matter.  Ex  parte  the  L(nft- 
oon  Dock  CtHnpany  and  Isaac  Roberts  and  John  Betts^ 
and  that  the  same  ^enld  lie  invested  in  Consols  hi 
the  name  ef  the  Aceonntont-Genenil,  and  he  was  to 
declare  the  trusts  thooof  accordingly,  subjeot  to  the 
further  order  of  the  Court;  and  the  dividends  on  tba 
stock  to  be  purchased  were  ordered  to  be  pud  to 
John  Betts  for  li^  and  aftar  his  death  to  Anna  Maria 
Batta  for  life^  subject  to  the  farther  order  of  tbe  Court. 
One  meiety  of  the  pwrchssa  monies  was  aoeordit^y 
paid  into  the  Bank,  mad  invested  in  the  purchase  M 
Gonsi^.  Anna  Maria  Betts  died  in  lesa,  leav 
ing  her  hasband  surviviDg,  and  he  died  in  FelNmary, 
IMI.  There  were  no  chiUren  of  the  marriage,  and  oa 
the  8th  July,  1841^  an  order  was  made,  on  tbt  petition 
of  Thomas  Edwards,  who  claimed  the  stock,  in  the 
events  which  had  happened,  as  heir  of  Anna  Maritt 
Prince,  whereby  a  r^rence  was  directed  to  the  Mastes 
t»  inqnire,  and  state  to  the  Court,  whethw  John  Betta 
and  Anna  Maris  Betts  were  living  or  dead,  and  whether 
tb^  had  any  cbiUren,  and  who  was  the  heir-at-law  of 
Amia  Muria  Belts,  and  who  was  the  heir,  by  the  mo* 
ther*»  side,  of  James  Prbwe,  thv  father  of  ths  said  Aaoa 
Msrm  Betis;  and  it  wae  ordued,  that  the  stock  and 
dividends  should  not  be  transferred  or  paid  without  no- 
tice to  ThomsB  Edwards,  ud  narties  were  to  have  U- 
tierty  te  wply  to-the  Court.  Tne  Master,  by  lus  report, 
dated  20i6  Mareb,  1843»  eeiiiiied  that  John  Betts  awl 
Anna  Mafia  his  wife  were  both  dead,  and  <Ked  r»> 
speotiv^y  at  ths  times  aWra-meationed,  and  that  there 
was  not  any  child  of  their  marriage;  and  aa  to  tha 
bttr-at-law  of  Anna  Maria  Betta^  he  found  that  Anoa 
Maria  Betts  was  tbe  only  cluld  of  Jaaus  Prine^  in 
the  order  named;  and  that  the  sud  James  Priaoa 
was  the  only  ehild  of  Janksa  Frines  th*  aldsv^  hf 
Mary  his  wife,  theretofore  Mary  Edwarda^  nmeter; 
and  ho  foand  thai  tbe  petitioner,  Thoauu  Edwards* 
was  the  heup-atdaw,  by  the  mother's  side,  oS  Junes 
Prinee,  the  father  of  Anna  Maria  Betis;  but  tbe  Mas- 
ter certified,  amongst  other  things,  that  n«  sa^ficiank 
evidence  had  been  lud  before  him  to  aeoertain  and 
state  to  the  Court  who  was-  tbe  beir-at-law  ef  the  said 
Anna  Maria  Betts.  It  appeared  that  tour  houses,,  part 
of  the  premises  taken  by  the  oompaay,  bad  lieeu  ao- 
quired  by  tlie  maitemal  ancestw  of  James  Prinoe;  and 
this  wae  the  reasMi  of  tbe  inquiry  being  directed,  by 
thaovderof  the  8th  July,  1841,  a*  to  the  heir-at-kMV 
of  Jaases  Prince  eat  ftai»  m^enA.  Ib  ooassqwnac 
of  the  Master's  report,  Thomas  Edwards,  on  the  2&th 
Oetober,  1S43,  {OMsnted  a  petition  praying  a  tiaaate 
ef  so  mnch  of  Um  stock  as  arose  mm  the  sale  ef  tha 
four  houses;  but  the  Court  decUned  makii^  any  such 
order  entil  further  inquiry  had  beui  made  re^>ectiBff 
the  beir  at-Uw  of  Anna  Maria  Betts,  but  it  ordered 
that  the  iaauiry  on  this  head  should  be  inroeecuted ; 
and  it  also  directed  a  further  inquiry,  whether  there 
was  xn^  heir-at-law  of  Anna  Maria  Betts,  other  than 
the  heir-at-law  by  the  mother's  side  of  Junes  Prince, 
tbe  fsUier  ef  Anna  Muia  Betts.  Pending  the  above 
ioqniriei^  a  petition  was^  in  January,  1848,  presented 
by  the  plaintifb  in  this  swt,.  James  Hyde  and  Swab 
his  wife^  stadng  that  Anna  Maria  Betta  left  no  bretfaw 
ar  sister,  er  issue  ef  a  brothev  or  sister,  her  surviving^ 
and  that  she  bft  Sarah  Fielder,  Jamee  Viner  KdwanSs, 
and  Mary  A.  Edwards  bee  hali8-Bt-Iaw:  that  Sanh 
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fielder  and  Jamea  Prince,  the  father  of  Anna  Maria 
Betta,  were  fint  conuni :  that  Mary  A.  Edwarda  died  a 

r*  ister,  and  inteatate ;  and  that  Jamea  Vioer  Edwards 
died  intestate,  and  without  haring  been  married, 
leaving  Sarah  Fielder  his  heiress-at^law,  who  died  in 
3842,  and  by  her  will  made  Sarah  Dee  and  her  chil- 
dren her  universal  leg;atees  and  devisees :  that  Sarah 
Dee  was  the  mother  of  the  petitioner  Sarah  Hyde: 
that  Sarah  Dee,  at  the  date  of  Stu^h  Fielder's  will,  had 
nine  children,  all  of  whom  were  living;  and  that^  on 
the  death  of  Anna  Maria  Betta  and  Jobn  Betts,  Sarah 
Hyde  and  Iter  brotheiB  and  sisters,  aa  deviseea  of  Sarah 
Fielder,  the  heireai-at-law  of  Anna  Maria  Betta,  would 
have  become  enUtled  to  the  fteehoM  piemiaea  cen- 
priaed  in  the  aattleBMnt  of  March,  17&,  in  caaa  tiie 
same  had  not  baen  purchased  by  the  cwnpany ;  and 
that  the  petitionerB,  Sarah  H^de  and  her  brothers  and 
sisters,  were  abe(^ntely  entitled  to  the  said  sum  of 
90&9^  Consols,  and  thie  dividends  thereon,  since  tbe 
death  of  Jobn  Betts;  and  that  there  was  no  other  p«r- 
Bon  baddes  the  petitioners,  Saiah  Hyde  and  her  bro- 
then  and  sisters,  who,  according  to  the  belief  of  the  pe- 
titioners, had  or  claimed  any  right  or  interest  to  or  in 
the  said  sam  of  Consols,  save  and  except  the  said  Tho- 
mas Edwards,  who  claimed  the  same  as  heir  ex  parte 
matemfi  to  the  sud  Anna  Maria  Betts ;  and  that,  upon 
the  pnrchaae  by  the  Dock  Company  of  the  premises  in 
qnestioD,  tbe  title-deeds  and  writings  relating  to  the 
premisea  were  delivered  over  to  the  company :  and  the 
petition  prated  that  one-ninth  of  the  9059/.  Consols  and 
dividends  might  be^  transferred  to  the  petitioners,  and 
that  it  might  be  referred  to  the  Master  to  inquire  and 
state  whether  the  said  Auna  Maria  Betts  left  the  said 
Sarah  Fielder  her  heiress-at-law,  and  whether  the  pe- 
titioner Satah  Hyde  was  entitled  to  one  equal  ninth 
part,  or  some  other  and  what  part  of  the  said  sum  of 
Consols,  and  the  dividends  thereon;  and.  that  all  par- 
ties might  be  ordered  to  produce  before  the  Master  all 
deeds,  documents,  papery  and  writings  in  their  custody 
or  poweiv  and  to  be  examined  upon  interests,  aa  the 
Master  should  direct  This  petittoa  was  dismissed  by 
the  Master  of  the  RoU^  with  eoats,  «i-the  ground,  that, 
under  the  reference  ordered  on  the  petition  of  Tbemas 
Edwards,  It  was  competent  for  the  plaintiffs  to  canv 
in  their  clum  before  the  Master.  (See  12  Jar.  406). 
The  plaintiffs,  in  conjunction  with  other  parties  claim- 
ing under  the  same  will,  afterwards  carried  into  the 
Master's  office  a  state  of  facts  and  charge,  whereby  they 
contended  and  insisted,  that,  at  the  time  of  the  death  of 
Anna  Maria  Betts,  the  said  Sarah  Fielder  and  James 
Yiner  Edwards  were  co-heirs-at-law  of  the  said  Anna 
Maria  Bett^  as  coparceners;  that  the  said  James  Viner 
Edwarda^ftarwarns  died  in  tbe  lifetime  of  Sarah  Fielder, 
intestate,  and  without  issue,  leaving  t^e  said  Sarah 
Fielder  nia  heireesrat-law;  and  that  the  said  Sarah 
Fielder  had  aince'diedy  haTlng  duly  made  and  executed 
her  last  FiU  and  teetament,  and  thereby  devised  and 
bequeathed  all  her  estate  and  effects  unto  the  plaintiff 
Sarah  Hyde,,  and  her  brothers  and  sisters,  (beios  the 
parties,  together  with  the  husbands  of  the  marri^  sis- 
ters, who  joined  the  plaintiffs  in  the  state  of  facts  and 
charge),  and  Sarah  Dee,  tbe  plaintiff's  mother ;  and 
that  the  said  Sarah  Dee  died  immediately  after  the  de- 
cease of  Sarah  Fielder,  whereby  all  her  interest  in  the 
taid  real  estate  of  Sarah  Fielder  had  survived  to  and 
become  vested  in  the  said  devisees  of  the  said  Sarah 
Fielder.  The  Master  determined  that  he  was  not  era- 
powered,  under  the  reftrencea  directed  by  the  Court^  to 
inquire  and  state  whether  or  not  the  aaid  Sarah  Fielder, 
if  she  were  aucfar  heiress  as  allied,  had  duly  made  and 

Snblislied  her  last  will  and  testament,  or  who  were  the 
evisees  under  her  will ;  and,  further,  that  he  was  by  the 
order  of  the  Court  limited  to  the  inquiry  as  to  the  heir 
of  tbe  said  Anna  Maria  Betts  living  at  th«  time  of  making 
his  report.  The  plaintiffs  thereupon  filed  their  blfi 


against  the  various  parties  doming  the  fond  iaqimtt 
and  against  the  Dock  Company,  stating,  amoi^M 
things,  the  above  facta,  and  also  stating,  that  bv  reij 
of  certain  conflicting  evidence  broogbt  forward  hji 
James  Wateriow,  who  claimed  to  be  entitled  in  thea 
Bank  Annuities,  by  viiine  of  some  instrument  « 
cuted  by  Anna  Mana  Betts,  the  Master  had  ezprt^ 
hia  inability  to  report  who  was  the  heir-st-Uw  cfj 
aaid  Anna  Maria  Betts.   The  bill  also  contuned  m 
auctions  and  charges  as  to  matters  tending  to  ettil 
the  plaint!^  title,  and  that  the  defendants  Wi 
ments  in  their  ooesesuon  evidencing  such  tith;: 
It  prayed  that  the  Acoonntant-Geoetal  migfatii 
oreed  to  transfer  and  pay  to  the  pluatiffi  ntd  fl| 
iinidaBta  therein  named,  (being  Uw  defen&ati : 
clumed  under  Sarah  Eleldo's  will],  in  nich  Am 
proportions  as  to  the  Court  should  seem  meet,  tlH 
aamof  9058/.  4s  Qd.  Consolidated  BaDk  Annniti^ 
the  monies  which  had  accrued  for  diridendt  th 
since  the  death  of  the  said  John  Betta;  and  tki 
necessary,  an  issue  might  be  directed  to  byf 
a«  the  time  of  the  death  of  Anna  Maris  Bett^i 
were  her  heir  or  co-heirs  at  law.  To  this  tall 
the  defendants,  William  A.  BUke  and  Fran 
wife*  put  is  a  demnirer.  The  principal  qootut 
by-tbe.depiarrer,  and  diacussed,  waa,  wbeuier  ths 
had  jurisdiction  to  detemine  the  rights  of  tk 
daiming  the  fend  in  question  on  lull;  at « 
having  regard     the  specific  provinonaof  tiwi 
Dock  Act,  A  petition  was  not  tne  proper  mode  <( 
ing  the  matter  before  the  Coartt 

LIqyd  KniJIoMontfor  the  demnTTer,cont(Bdi 
as  the  act  had  provided  a  particular  mode  of  q 
to  the  Court,  «nd  the  plaintiA  had  adopted  iMl 
by  carryUig  in  their  .claim  under  the  refenneed 
directed,  tliey  could  not  now  file  a  bill.  Brfs 
I^mdon  Dock  Act  the  Cuiii-t  would  have  had  M 
diction  ovirr  the  liglits  of  this  parties  on  a  bfl 
if  the  land  iincl  not  been  taken  by  the  DoACoi 
the  parties  must  have  proceeded  toestabliditlM 
hy  ejectment.  ■  A.  specific  mode  of  procMA 
I'uinted  out  by.thenpi  and  the  parties  eodjitf 
any  othm^tulPmtV*  Bv^*  ^  Ves. 

Tumtr  and  Bukn^  ft>r4h«  hill,  contesU* 
Dock  Act  did  not  oust  tliej|«n«al  joriadkte' 
Court,  and  that,  in  a  caae  orMieh  eomplexitjM 
culty  as  the  present,  it  was  vMy  proper  to  pro* 
bill.  In  bankruptcy  the  whole  of  the  piooeediH 
by  petition,  yet  a  bill  had  often  been  directed  to  bi 
.  Lord  Lamgdalb,  M.  R.,  aaid,  it  was  a  cut  s 
portance.  A  petition  waa  a  reiy  proper  proceediil 
plain  case,  and  in  a  perfeetly  plain  case  toe  CooHi 
probably  make  a  party  filing  a  bill  W^J^^ 
Bot  it  was  contended  that  the  ^Mcilie  f^'^^'^i 
Dock  Act  onatedthe  genenl  jurisdiction  of  twQ 
Be  was  not  of  that  opinion ;  and  he  most  omin 
dcononrer.   At  the  same  time,  he  was  not  clear  m 
plaintiffs  ought  to  have  filed  s  bill  without  the  txis 
of  more  difficulty  in  the  caae  than  then  at  pa 
i^peated  to  be.^i3Msnirrw  OHmM» 

VICE-CHANCELLOR  OF  ENGLAND'S  COB 
Watts  e.  PBiniT.Wiaw  12- 

FiM-Ckaiuaior     England.   Tke  orifiMl  ^''l 
trmujernd  to  anotAer  Vtee-CkaneeUor,  ••»*f^J 
decided  it.   On  Appeal,  an  luiuwudirtu^^ 
vnre  reterved.   No  Uae  wat  mad*  of  «f 
The  Costs  of  the  Cross  JSuUmen^m 
Viee-ChaneeUor  o/JSn^land,  ordendto  bt 


I>^eRdant  in  it. 
The  original  suit  of  Pmiyr  t.  WtitU 
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tftneovtyandAcroaa  suit  for  disooyeiy  CWatttr. 
faiy^^  w«  also  instituted  in  this  court.   The  snit  of 
tNTfr.  fTattewas  transferred  to  Knight  Brace.  V.  C, 
im  whom  it  was  heefd,  and  who  dismiased  the  bill, 
iOnt  costs.  The  answer  of  Penny  in  the  croes  suit 
p,  It  that  time,  not  put  in.   ShorUy  after  the  ytig- 
MofKnighiBmoe,  V.C.,had  been  delivend.  Watts 
ki  netiee  that  he  stiU  required  Penny's  answer  In 
Mtr.Pauge;  and  the  answer  was  put  in.  Penny 
■altd  from  the  dednon  of  Knight  Bruce,  V.  C,  and 
Icuncwaa  heard  before  the  Lord  Chaucellor,  (ante, 
iS8),  who  varied  the  decree  of  the  Coart  below,  by 
Mioff  certain  issues,  and  reserved  the  costs.   It  was 
Mted  at  the  Bar  that  the  pleadings  in  the  cross  suit 
iot  been  made  use  of  at  tne  hearing  before  the  Lord 
BRllor.  On  the  30th  January,  1849,  Penny  ob- 
ti  u  order  as  of  course,  at  the  Rolls,  for  the  icosts 
fftu  V.  PoMv,  which  was  afterwards  discharged 
fti  Master  of  the  Rolls,  (ante,  p.  649).  Penny 
riMnd  that  Watts  might  be  orAiW  to  pay  him 
oftfaecitWBBoit. 

and  Bazaigetu,  in  support  of  the  nvtion.— W« 
,  died  to  make  this  application  to  this  Court, 
ii  the  court  in  which  the  bill  was  filed.  The 
of  the  Rolls  thonsht  that  by  the  General 
it  was  taken  out  orhis  jarisdiction,  and  that 
must  be  obtained  from  the  judge  in  whose 
m  the  suit  was.   The  aoawer  waa  called  fiir 
cause  had  been  disposed  of;  and  under  the 
Ofderof  Hay,  1845,  which  supersedes  the  4lBt 
4  Auf^nst,  1841,  the  Court  hss  a  disertftion  as  to 
vtuch  It  will  exercise,  by  giving  the  deiSuidaiit 
to  of  these  unnecessary  proceedings. 

Hogert,  on  the  other  ade.-~-These  costs  must 
:  psjrable  by  order  of  course,  or  by  an  order 
the  judge  who  has  heard  the  cause,  and  has  a 
,  The  case  either  does  or  does  not  Ml  within 
:  if  it  does  not,  these  costs  are  payable  at 
uof  course,  under  the  old  mle:  if  it  doeb  fall 
fa  tlM  Order,  the  costs  must  abide  the  ewnt  of 
■iginal  sait,  unless  the  judge  who  heard  the  ori- 
nrit  directs  otherwise.   The  old  rule  was,  tliat 
*m  paid  of  course  to  the  defendant!  that  was 
^J'tlie41st  Order  of  1841,  which  left  itentirely 
diteretionof  the  Court.   The  Orders  of  1845 
ikfuitaer,  by  making  the  costs  coet^  in  the  orf- 
iMi^  niuess  the  Court  otherwise  orders;  bat 
^arder  must  he  wade  at  Uie  hearing*,  and  not 
■■dcpoident  wplication  like  this,  which,  in  fact, 
Ml  to  hearing  tne  merits  on  a  motion.   We  come 
ttia  I2£th  Order  of  1845,  and  the  Court  has  made 
«tt  ip  the  contrary ;  (Robinxm  v.  Wall,  10  Beav. 
the  Lord  Chancellor,  by  the  decree  made  in 
WT,  Wauty  has  expressly  reserrved  the  costs. 
™.Cb41icei.lob. — What  strikes  me  In  tbfs  case  is. 
Both  in  the  Orders  of  1841  and  of  1846  there  is 
"yrily  involved  the  supposition  that  the  Court  has 
wtioii  both  in  the  suit  and  cross  snit ;  and  this 
tuthbgswould  hare  existed  provided  the  original 
*  »d  been  allowed  to  remain  before  me,  hut  the 
MoT^Dsfernng  that  cause  was,  that  Knight  Bruoe, 
''■^  power  of  bearing  the  ori^nal  cause,  but  had 
juratietimi  over  any  causes  that  remained 
under  these  cirenmstanccs  he  could  bars 
2.?™)!!  vitb  respect  to  the  answer  and  the  costs 
B»«  tnm cause ;  and  therefore,  for  that  reason  also, 
KjPt  Bnwe,  V.  C.,  had  not,  under  the  Orders,  power 
k!™'^  Qti  the  point,  and  it  was  impossible,  in  such 
r"t  ror  him  to  exercise  any  discretion.    Then  as  to 
wiSUi  Otder  of  1845.   Now,  I  remember  that  there 
point  shout  it  aigued  before  me,  on  which 
loould  not  help  making  this  ohaervation  in  my 
!^^;J«tM  Order  of  1845  does  not  expreaaly  dis- 

'  ^ l^alfcU v.  BkifwUk,  (18  Staa.  265 ;  1  RuU.  2/7). 


charge  the  Order  of  1841 ;  it  may  do  so  in  fact,  but  not 
in  terms.  There  is,  I  know,  a  general  order  that  so 
much  of  the  former  Orders  as  u  inconsistent  with  these 
should  be  discharged  ;  but  there  is  no  express  abroga- 
tion, in  the  Order  of  1845,  of  this  Order  of  1841.  Then 
what  is  the  Order  of  1845?  The  corts  of  a  bill  of  dia- 
covery,  filed  by  sny  defendant  to  a  bill  for  relief  are  to 
be  costs  in  tlie  original  cause,  unless  the  Court  other- 
wise orders.  Now,  what  Court  is  it  that  is  to  order  other- 
wise 1  It  is  a  Cotirt  which  has  jurisdiction  both  with 
resptot  to  the  cause  which  is  in  hesring  before  it,  and 
with  respect  to  the  cause  in  which  the  bill  of  discoveir 
is  filed.  But,  if  there  is  a  severance  of  jurisdiction,  ft 
seems  that  of  necessity  the  Order  of  1845  cannot  be 
made  applicable  to  the  case  where  the  judge,  hearing 
the  oHsinal  cause,  could  only  exercise  his  discretion 
upon  what  was  done  in  the  cause  before  him,  and  could 
exercise  no  discretion  as  to  the  costs  of  a  bill  of  dlsoo- 
wy  which  remained  in  this  court.  Neither  do  I  thii^ 
that  the  order  made  in  this  suit  by  the  Lord  Chaneellw 
is  applicable,  because  what  I  undmtuid  he  has  dons  ie 
to  make  a  decree  directing  an  issue,  and  to  reserre  the 
consideration  of  costs.  But  what  coetsl  Why  those  which 
(KHhe  under  the  consideration  of  Knight  Bruce,  V.  C. 
I  never  could  suppose  that  the  Lord  Chancellor  was 
dealing  with  the  costs  of  a  bill  ^  discovery  of  which  he 
never  heard  one  word.  It  is  a  eass  omitted,  and  of 
necessity  requires  to  be  mentioned  to  the  Court.  The 
costs  must  be  ordered  to  he  paid. 

Affleck  e.  3AME8.~-Jt^  12. 
Wifl~CkmthmcU<m^I>ueraion«uy  Power  ofSaU^ 
A  Tettatrix  dmised  and  b«fueathed  her  rmduary  B$al 
and  Peraonal  Estate,  after  Payment  of  JMte  and  Le- 
gaoiee,  to  Too  Tnuteea^  and  the  Survivor  of  them^  and 
the  ffeirtf  Executors,  Adminiitratore,  andAtstgns  of 
tuch  Survivor,  upon  Trutt  to  tmwrt  tie  Satne  in  tie 
PuUic  iStode,  Cfovemmeai  Ikmds,  or  upon  Real  Seat' 
rity,  or  at  tAeir  Diicreliiin  to  keep  the  Soote  in  their  then 
present  Slate  </  Inveetment;  the  Will  then  declared 
ien^eiallntereets  in  the  Residue.  One  of  the  Trustees 
duc!amedi~~Held,  that  the  other  Trustee  had  a  dis- 
eretitmary  Power  of  Sale  over  Gijgfhold  Estates  efthn 
Testatrix  wheA  were  mekuled  witkim  th»  rtsiAuuy 
Devise. 

Jans  Affleck,  widow,  deceased,  being  at  the  tln»  of 
her  death  seised,  among  other  real  estate,  of  certain 
eopyhold  hereditaments  at  BurwsU,  and  posssssed  of  a 
leasehold  house  in  Park-street,  by  her  will,  dated  the 
28rd  August,  1841,  alter  appointing  her  daughte^  the 
plaintiff  the  Baroness  de  Linden,  then  Fanny  Affleck, 
spinster,  the  def^dant  John  James,  and  Thomss  Hodg^ 
kinson,  executrix  and  executors,  and  appointing  the 
defendant  John  James  and  Thomas  Uodgkinson  trus- 
tees for  the  purposes  thereinafter  exprcMed,  gave  and 
bequeathed  unto  the  defendant  John  James  and  Tho- 
mas Hodgkinson  the  sum  of 5000/.,  upon  trust  that  they, 
or  the  survivor  of  them,  his  executors,  administratoiB^ 
or  assigns,  should,  as  soon  as  oDnveniently  might  be  after 
her  the  tiestatrix's  decesse,  invest  the  sum  of  5000/1  in 
the  public  fbnds,  stocks,  or  Government  secnritie^ 
which  sum,  when  so  inrested,  the  testatrix  directed 
sliould  be  held  by  James  and  Uodgkinson,  or  the 
survivor  of  tiiem,  his  executors,  administrators,  or 
asMgns,  upon  certun  trusts  fi>r  the  benefit  of  her 
daughter,  the  Baroness  de  Linden,  and  her  children, 
and  the  testatrix's  son,  the  plaintiff  Gilbert  Affleck, 
and  his  children.  The  testatrix  then,  after  various 
immat«rial  provisions  and  dispositions,  proceeded  as 
follows : — "  As  to  the  rest,  residue,  and  remainder  of 
my  estate,  real  and  personal,  of  whatever  nature  or 
kmd  soever  the  same  may  consist,  not  hereby  specifi- 
cally disposed  of,  and  over  which  I  may  have^  or 
possess  any  power  or  cratrol,  after  payment  of  my  jut 
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HAUf  gptHike  l^aeies,  beqawta,  fimend  aad  tMto- 
BieBtkry  expemes,  I  gire,  aeviw,  ami  bcqnMth  the 
MUM  auto  tne  nid  John  Janes  and  Thomas  Hodgkhi- 
son,  and  mrnvoT  of  them,  and  tlw  heirs*  exraators, 
administraton,  and  assigns  of  rach  surviTor,  according 
tO'tiM  natniv  or^i^hy  theiwf,  upm  intit  to  invett  Ike 
mmiu IktpMietMtB,  Oewmmmmt fmtiit  or «;m«i  rml 
w&mi  it)',  or  ut  their  diaoMlim  to  kmp^ke  tame  m  thmr 
prmemt  ttate^finwrntmnii;  wAy  m  to  one  moiety  of  the 
nM  randna,  4o  hold  the  -eama  «p«>i  trast**  &c.  The 
tMtatriK  then  procatdad  -to  dMkra  the  tnists  of  >the 
noie^,  TIB.  ■*  ta  pay  dwidands.  interest,  vents, 
iasoea,  or  profiU"  to  the  plaintiff  the  Banmeas  d«  Lin- 
dan,  for  har  life,  Uk  her  fleoants  nse,  and  after  her 
daeaase  to  hold  uie  moie^  vxt  the  ben^t  of  her  chO- 
dnn,  with  Hmitotiens  aver  in  onlain  evento.  Tmsta 
«f  the  other  nxdetgr  of  the  Tcaidue  -were  then  deelared  in 
iaroar  of  GUhert  AfiBock  and  his  children,  And  as  to 
iMr  honae  in  Pa>k-«tnit,towhioh  (he  testatrix  reftmd 
m  thsa  iarming  put  of  her  reeidMry  estate,  die  «ro- 
'vidad  wlbUowas— ^Avn  and  after  my  dcaeawJ  du«9t 
9BT  txeenliix  and  «tneirtor«»«t  ttniT  entire  diseiatioii, 
aittur  to  let  tha  same^farnishad  ar  anfaraishad,  for  each 
ienB  or  period  as  they  may  de«nal^)edi(nt  wdesiraUe, 
m  to  eaooe  lAw  leaMiiM  interest  ia  the  saaw  to  bo  aold 
by  public  aoctian  -or  piiTate  eostraot,  or  to  let  tbe  aaaie 
«pon  lease  nnftiririehed,  nndw  the  powers  and  anthe- 
aitles  in  that  behalf  h«a«aAn«r  centahied.**  Tha  w91 
contained  a  power  for  tite  trartees  or  tmstee  for  the 
time  being  to  lease  all  or  any  part  of  the  thereinbefore 
**daTised  pr^niiasat'*  aod  the  teatatvU  extended  the 
nme  power  with  regard  to  h«r  hopse  in  Padc-stieet,  to 
i>e  ezercued  in  the  same  mannar,  so  far  as  the  nature  of 
tiie  estate  woaU  admit,  u  therraibefore  given  with  re- 

r>d  to  dw  "  deriwd  premises and  a  power  was  given 
the  trustees,  or  the  nnrtror  of  them,  his  heirs,  exe- 
mtoti^  and  administrators,  to  give  vecehits  "  for  thepnr- 
<2ia»e-money  of  any  tru^  property  sold  by  them"  under 
or  by  virttn  ef  the  wid.  llie  tostatrix,  by  a  codicil, 
xevtwed  the  tt^intmeirt  bf  Hodghlnson  as  one  of  her 
axBcnton.  Ifeilher  the  wfllnercMidl  made  anjepecifio 
nantion  of  the  Bbrwell  eopyhrids.  The  testatrix  died 
la  Angmt,  1MS»  -leariftg  the  plalntHT  CHIbeit  Affleck 
lier  hnr-at-law  and  castematr  heir,  and  he  and  the 
Sftroncss  de  Linden  ww«  hersole  next  of  kin.  The  will 
was  proved  by  the  defendant  James  and  the  Baroness, 
Bodglripwn  havtog-dtmlaliaU.  The  deAadant  James 
«eok  ttpon  htmaelfihe  eneQtien  ofthe  triMi  oT  the  iHU, 
^d  the  tertafiaf s  de»t%  f auesal  mA  -teataMeataty  ex- 
poisei,  and  the  -peeanianr  lagaaiea,  «at  of  Ihe  -petvenal 
artate,  and  was  atelHted  to  the  Bat^  eopyhoMs. 
BahatfuaaWy  .to  her  inatlM<*a  deeeeae  Mtss  AAerit 
sarriedtbelSaitoiiida  ZMeki.  The  bfll  la  the  ■iiii*it 
«al(^  wiuoh  vaa  insAttatod  by  Gilbert  AOeok  aad  the 
BanHMB*  de  Irindan  anid  her  oifly  child,  agafnat  Mr. 
-James  aad  tfie  Baven  IMea,  after  stating  ^ 
abeve-BKBtiMed  fwfls,  and  that  the  defendant  James, 
«o^g,  as  aflsgwi  by  hlA,  In  exeentten  of  the  tmsteaf 
4be  ««H,  had  aoHauted  wkh  «ne  Peed  for  tha  s*k  to 
Mat  «f  the  Bavwell  oopyheld^  which  a^  hs  Jamss) 
tiueatened  and  iatendfcd'toeapn^ct^aBd  tosonender 
ika  sane  estates  ta  FaBd,er  as  hedMaMdiiiaet;  and 
ttat,  aeewdlng  to  the  taae  ewatracHou  of  vritl,  the 
^aOTdaat  teas  net  empowered  -or  dimted  to  aeU  these 
aetatei ;  prayed  a  dedaMtlon,  tiiai,  -aeeorttiq;  to  «he 
tne  eoastraotion  of  the  will,  the  trastees  or  -traatee 
^reef  were  not  dlreeted  or  empowered  to  seU 
4eatatrU*s  vesiduavy  veal  eeUte,  and  that  tiie  deCaadaat 
Jtenee  might  be  resteuned  by  injunction  from  aom- 
plettag  the  hefeva-neatiened  coatoaetL  and  gener^y 
ftom  aelling  or  earrmdering  the  Barwell  estates,  or  any 
part^Hvein.   The  defendant  JavMs^emamdaeaet^y. 

BtihM  aad  Hapm,  for  tha  deMovfer.— [CbniM 
JPeoTM  (IB  Jur.  W7— Y.  C.  W.)  was  lefomd  to  by 


tliiti 


JeneOy  for  the  bill,  co«ten«ed  tkat  the  ezfienh 
need  by  the  testatrix  in  the  rmdauy  daase  ^  ■ 
warrant  a  sale  of  the  «opyhdds;  tfast  it  wooU  \» 
forced  conolnHrtiea  «f  the  veidi  ''bfvsC  mi  *i 
vestment,"  to  applj  them,  in  this  instance,  te  Uie  oi 
holds,  and  therenpdn  bold  ttMi  an  iBi|ilM  peairtfi 
was  given  as  te  lAiem,a>ere  espeei^a*  ttweari 
were  toiteatly  toed  by  thetcetatrix,iBaforaNr.pa 
the  will,  witfa  rafeianca  to  tbe  Is^aey  of  VMLn 
laatly,  that  the  ^setrtien  to  e^  the  ho«is  ia  1 
atreet,  which  the  testotrix  notioed  sspartofkM 
doaiy  estet^  Aewad  that  kaew  hew  te 
press  power  of  sale  in  eiq>fioit  tem^  aad  al 
gatived  an  implied  power  with  ra^eet  to  the 
estates. 

Viea-CajKCKLUiB,  (witiieut  heaniv  t  np); 
think  there  is  nothing  in  the  pIuotiOT  obj"* 
observe,  with  remct  to  tiie  discretionsnr  w 
the  leasehf^d  a^  penonal  estote,  that  tt  is  41 
foren»  from  the  powar  in  the  naidnaiv  dsast: 
totrix  says,  «  Ab  to  my  house  in  Faifc-i 
<*  from  and  alter  Bt7  deoeaae,  I  direst  my  ei 
execntora,  at  their  aitiie  discreUon,*'  toist 
sanie  to  be  .  sold,  ITow^  that  is  a  jcunt 
the  words  tX       I  do  not  mean  to  say 
not  remtun  to  a  surviviif^  execntor,  bat,  00 
it,  it  is  a  joint  diaoretion.  The  other  power, 
diffetent ;  K  is,  **  As  to  the  rest,  reridue,  and 
of  my  estate,  real  and  peBsonal,*'  i^^' 
thmn^  tbe  rendnaiy  elanse  in  the  wUl,]  " 
ment  of  my  debt^  &c^  ^V^^  ^  Deqoapth 
to  two  parties  and  the  aurvivorof  thempiadl 
executors,  administratoxs,  and  u^gns  0*  ">^J 
upon  trust  to  invest  Ae  aam^      orat  mr 
to  kew  the  same  ia  thiSr  nrnsnt  atafe  rfH 
Kow,  the  expresrion  **^Hr  Siae«^m'*vM 
plies,  reddemta  ringnla  uagnU^  that  it  ii 
to  the  case  of  either  party  surviving,  who  r 
heirs,  executors,  admlnistratoTs,  and  a 
-fest.  therefor^tlwt  Ibera  is  a  diseMtio- 
ntesnt,  as  to  nn  bOiMB  In  I^iilt  AKct, ' 
dhrtelr  apen  the  tertatrixS  death^  \ 
«ase  -niere  la  not  to  be  any  vxereiss  of  < 
nirfi)  after  payment  ai  the  oeMs,  &«.  ef  1 
The  discretton,  therefore^  with  ta^Mt  to  1 
the  leaseholda,  is  mant  to  be  aa  <ni^  d' 
theotbevisan  iad^ed  antbacil]^,  to  be  < 
aertain  paymeatL  vdiich  •pmaaM  ban ' 
Tbwe4s  tbea  a  Baw«r<af ads  wUsb,  by  *tJ 
orBodgkinem,liaa-«nM  bi  tbaMateit' 
aalattfoatoBi  ■  Jwih»a  1km  dlf  imMmhuf^t 
4MspM  Aal  JmlanxiSm  allam  |i*.< 

JBr  jwrfa  Taa  "Wjnmob,  ^autbs,  xm  Soot-^ 
Railway  Compam^  «a  re  PoLwac— 

JxmJe  (UmtetiCetimiUdtim  Ac 
lathis  ease  the  CaMpany  had  paid  a  ' 
into  OBort,  tiadar<tbn-LaHda  ClaMas  < 
a.  8C,  to  enable  them  to  take  possanon. 
.tbapnatliMs  w  uoaiulitod  aad  the  H*P*^ 
tbe  Company,  on  an  •Maait  efthss'l^'fr' 
hawe  the  mnmj  liepnaited  la^urti  leaaiJ  tatti^ 
Vbe  a^iaHw  MMto'dwir 
a  pndaoHoB  of  a  oonMit  #mi  air F«tW^^ 


PrVater  meatbmed  tbeoaas  to  fteGMrt»«Jj 
/»  re  TM  SmtemCMiee  Xmlwef  Omfmh  " 

Cas.21«). 

Tha  Yaofr^Jurcsuoa  decided  that  It  m  a^ 
aaay  tft  aerva  Sir  F.  PolM  with  the  MtittB%»^ 

tlw  aAdavifteaoht  to  shew,  «*  wlx*if  JTKd 
had  baok  eon^etod  aad  theprioepiiiM**"? 
theecetepmbleto  the  iandowner,  w** rlTk 
been  Mtitfad;  tbaaan^  Ajw* AiMr<«l^r' 
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jLOR  KVrrOHT  BKI?CE9  COCRT. 

COROK  v.  PSVBOSI.— ^F«i.  20. 

fPmm  mrt  emUtkd  t»  m  Fmd,  Om  iui  mori- 
t  nit  in  thb  ease 

,  to  wldch  feor  penom  wen  Hititlecl  ander  eertahi 
tibrtbe  benent  of  the  children  of  Mr.  and  Hn. 
One  of  the  foar»  Caroline  Amellft  Cotton, 
1  ber  share  for  more  than  ha  value,  and  cited, 
was  a  party  to  the  suit.   The  phtinttJF 
r  not  cited  flie  next  of  khi  of  Caroline  Amelia 
I  in  the  ecclesiaatical  covtL  and  Emma  Cotton, 
r,  appeared,  and  tetters  of  odnnfotstratimi  were 
fto  heit  and  she  was  made  a  party  to  the  suit  in 
inacter.  At  the  heanur  of  the  canaa  it  waa 
^thtt,  as  the  adminbtratutn  was  neeeseai^  onlj 
n  of  the  mortragQ  of  Carofine  Ainefia*ti  share, 
I  of  such  admiuBtrati^mdiotdd  ^  bomebj  that 
idunTely. 

'.  Prior,  for  the  i^alnCHf.  ■ 

F.  Smith,  and  J^rrdffe,  far  the  defendants. 
Bbitcs,  V.  C. — As  the  admhiistiatlon  has 
1  oat  by  Emma  Cotton  tbt  the  pur^se  of 
[Ac  sait  complete  as  to  parties,  she  takmg  no 
t  Benefit  by  that  spct,  I  think  the  costs  of  it 
\  bone  by  and  paid  out  of  ih«  genend  ftmd. 

FosTKB  V.  Sd]>t. — 'FiB,  tS, 
-JIfortgafff — Saie—JPurehafe-Pum^t  . 
'if  lit  Fm-aimpU  «/ PrmUa^  wMtgag^d /»r  a 
iHiaadf  Iff  Qmtem  w  «  Fufrt^titrt  &Mt^  iut 

t-^HOd,  <Aal  tke  PaH%u  reprmmfrng  tJu 

inta taH inatiteitad- hy  a  naviga|tea  for*  ttm 
fir  a  ftw'aeksiuw,   TIm  derendaata  wan 
eatiUed  nwier thrnwrtgaga*^ will  ta  the 
~  tte  ealat*  adbjaet-W  ik»  tavft:  aoaaa  of 
Aniat.  Th«  nam  aBeooata-wara-  dbecM 
>  fcwian,  ad  m-ialiaanoa-wa  aaMl  la  thrMiiilw, 

tthit  the  property  liumld  be  sold     an  eatata  in 
H  wiB  diracted^  th^  hi  eaae  tiha  H^ttr  ahonld 
It  a  sale  woikld  be  beneficial^  then  the  efetata 
'  bea^d  aeeordingly.   TTpon  a  ide  being*  made 
dgeclion,  Ute  pttrohaBe-teoney  proTM  ft>  ba 
I  to  pay  th*  moMMa-uaney  and  Inteiaat. 
■ow  dooauiff  en  fn 'fnrtb«  db-eMlaav  mi 


wutaudad  that  tlnwlwla 
IdbepaMto-him^ 
^,  r~-n  -^tfe»defaBdMAs.-^b«  fiWBirfoa  baiaB 
Pfdhtbearie^tlit  ixsahaH  mamt  iluii  ■fctan- 
^Wnato^pldnfift  ■  .  - 

,jf«Aii;ferthapiiiehaaaa. 

2"nr  Bno%  V^O-Aa  HUg  wwaaatyMt'bnta 
■  m  in  the  form  in  whieb  H  wwaaUl^  than  if  «be 
2|,"lrhad  been  put  np  toaaHthe  deftwihats  aft 
w^aowtfrina.  The- beat  cbnnt  froold' bay  that 
oAr,  by  way  of  eonipmniaa,.  should  be 
the  plaiatiff  and  acMpted  by  thw  duftadaam. 
"£>»aotdeM,and  the  deftndasts  tnaistvA  their 
2^^n*Unfert«ltotbaMintor,to  ia^ttiia  aa 


The  aimnalion  nf  tha  PniiTt  irai  aalail  i»  a  tnA 
laiaraMa  waa  avaidad. 

KncOBVEa  9.  BjncBKKXiL— Jfordl  19. 

A  Suit  mm  mmiimmi/Mt  rta  ^ilaifaiHratfew    jw.ffil  all, 
wkidi  k»  had  mtf^flni,  w»  aiaitoai  tflVomu  mi 

This  sfliit  wac  InatiMed  ftr  the  admlnfatrafton  «f  k 
teatatot's  estate.  One  of  satcral  of  the  parties  nitftled 
bi  ahareat*  th«  reoldne  martgaged  his  share,  and  whb 
afterwnrda  omvleted  ef  fclony,  tiaS  In  respect  of  hk 
share  the  Attomey-C^end  W8«  made  a  party.  Oh 
the  hearing  of  the  cause  on  faMber  Anotfttia,  a  deerae 
was  proaoanced  fair  paynwM  of  Che  sbarea  which  had 
b««ome  payable,  aa^  for  earthing  orertM  separale  a<S 
oerurta  tae  shares  mt  pwfaUe;  and  fiie  coats  «r  all 
partieSt  eseept  the  AWmay^^MBtihii  w«a  ditaetal  tb 
ba  paid  oat  of  the  cataiek 

tfrajfy  fur  tba  AttMSej^Gtshanl,  t^efl  Ibat  fito 
ordw  mould  ba  ffMenled,  M  «i  to  mihiaa  the  cosIb  ef 
that  office^  wiko  had  been  nade  a  ptaty.  TSii^fik 
Bruce,  V.  C^— Haa  tlie  ftttamey-Gctoemt  dtadBfined,  or 
Am  he  ftaw  dleefattibri  "Xlie  Attomey-Creneral  has 
not,  as  he  never  does  disdahn. 

Knom  Bnectt,  T.  C'-Tliff  right  of  the  Attorney- 
General  to  ooata  wiU  net  wise  aaitll  4be  reteraionary 
hitereat,  tn  retotet  of  whkh  alone  be  hat  been  made  a 
parly  to  tb*  anlt,  ahtf  lUl  iato  poHMtott; 


Datah  v.  Ten  Wbw  Rrmt  Compaiot.— ^1^7 1&. 
TFilt—OofHtruetiou — River  Gom^i^  SMaree, 

A  TemtortuA»vmehmiedUmPeiitimfi^mKe»JRi9tt 
S/mv^  lej&  0U  He  Pnmtrn  to  J.  H..  im  3ltii«  ^  jpkr~ 
pom  md,  L^fatM»  A*  aaaaM  mm  m  div  CedUSk 
7%c  Wiiimuuttettede^met^pam  MmljBmi*.  THa 
Temtor  made  m  Chdkil,  bmt  it  wa*  met  aUeeled  eemit 
■pasr  Bemi  JbMaa.    J%e  TWMar  Ml-  «v  iMr.  ne 
New  Bim-  Shoe*  mu  held  Jiemi  JSttate  >»r  mii  Pm- 
p<mea,tutdt6e  Oenrt  dtelm^  that^H^  m  ^aimiftkt 
Ormn,  teok  it  wnder  the  WiU  beae/Malfy. 
Thia  waa  a  suit  inatltatad  by  JMiai  Ann  Da^  against 
the  New  River  Company  and-  the  Attoraey*General, 
prayii^  a  dedaialiDn  ttiaCtbe^abitiff  wa«  Mthled  to 
oMUthMaart  ef  a  tha^a tetfaa  adaaatnvei'a  toaliej'  vt 
the  arid  GiMMpiMy,  eftherbaMflcMily  w  aa  ttttataa  ke^ 
aad-  Av  an  aoaaitttt  ef  tba  iMimiiv  kt  veapaet  of  tha 
a«ne  part   EHaabeth  HeMbud^  byhar  iHlt '  devised  the 
aald  thWd  part  to  EdWard  Harria  abd  Bibhwd  Harria 
eqeaSiy,  bath  off  wbom  werein  A»aeMeet>f  the  Cobi- 
paay.   Upon  the  dearti  of  Bdiha^  Rartfa.  letter*  of 
adflHnistratfoA  were  ki'  18MI*t«Htwlto  RMiard  Harris, 
as  hie  hiwfbl'  bT«tb«r,'aod  tha  dlvMlsnda  atbo  the  wikola 
third  wei«  afterwarde  potd  ta^  Mebard  Harris,  and  fha 
third  wn'entered  in  hie  name  ii^  tlM  Compam'^a  bo<^ 
9iy  hlffw{ll>,  datad  the  )7th  October,  182S,  and  executed 
aa  reqnind  ttr  pan  red  otato,  Rlehanl  Barrts  devised 
hts  eatate  as  fmowsf— **  I,  Kichard*  Harria,  of  do 
Makttthia  my  Itot  wM  and  taatament.   First,  then;  I 
bava  to-Jom  Healer^  new*  NMti^  with  me,  att  my 
praperty,  ft^hold,  leaaebeM,  or  of  any  other  description 
whatsoever,  in  tmst  f»r  pnrposaa  or  legacies  I  shall 
waheia  anyeodkil  Imwndd  tolhhrmy  laatwilt;  and 
I  hereby  revoke  and  make  void  any  former  will  mode 
hyme.'^  By»<!ediaU,4i^tb»2dth  November.TS^S, 
Richard  Harria  gave  asvaiMl  legacies  to  dIflerenC  perseaay 
hat  the  eodieU  -mm  not  so  attartad  aa  to  paaa  reM  estate. 
Upon  tfa»  iaath,  of  Riehaid  Baniis  «luah  happa—J 
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Bhortl^  after  the  date  of  the  codicil,  John  Hester  proved 
the  will  and  codicil  in  the  ecclesiastical  conrt,  and 
claimed  to  have  the  said  third  part  of  a  diare  in  the 
New  iUver  Company  tAtneferred  into  hie  name,  bnt  he 
did  not  prosecute  such  claim.  On  the  13th  December, 
1839,  John  Hester  died  intestate,  leaving  Mary  DavaU, 
his  only  rister  mi  sole  Iieiress-at-law  and  next  of  kin, 
him  snrvivin^,  and  she  shortly  afterwards  took  ont 
letters  of  administration  of  his  peraonal  estate.  By  an 
indenture,  dated  the  3lBt  December,  184d,  Haiy  Davall 
conveyed  the  said  third  part  of  a  share  in  the  New  River 
Company^  and  the  dividends  then  dae  and  thereafter 
to  become  due  in  respect  of  the  same,  unto  and  to  the 
nse  of  the  plaintiff,  her  heirs  and  asagns.  Upon  a  re- 
ference made  at  an  earlier  stage  Of  the  cause,  the  Master 
Teported  that  Richard  Harris  left  no  heir,  it  appearing, 
from  the  circumstances  mentioned  in  the  report,  that 
both  he  and  his  brother  Edward  were  Illegitimate.  The 
oaose  now  came  on  for  hearing. 

iSboMton  and  Faber,  for  the  pbunUfF.— Upon  the  mb- 
fltniction  of  Richard  Harria^a  will,  John  Hester  took  a 
beneficial  interest,  the  will  indicating  two  practical  ob- 
jects— one,  that  John  Hester  should 'do  cert^n  acts; 
and  the  other,  that  he  should  have  the  property.  [As 
to  the  claim  of  the  Crown,  they  cited  Burnett  v.  Wheate 
(1  Eden,  177}  and  Taylor  y.  Haygarth,  (14  Sim.  8); 
and  as  to  the  nature  of  New  River  shares,  Towntmd  v. 
Aih  (3  Atki  336)  was  mentioned.] 

Wrt^t  Sot  the  Attorney-General. — The  question  de- 
pends upon  whether  the  snares  are  so  entirely  real  estate 
as  to  allow  «{  a  writ  of  escheat.  If  the  shares  ore  no- 
thing more  than  personal  chattels,  which,  for  the  sake 
of  convenience,  were  to  go  to  the  heir,  instead  of  the 
praaonal  representative^  the  obn  will  be  the  eeme  as 
personalty,  or  the  prodnce  of  real  estate. 

Wigram  and  Allnutt,  for  the  Kew  River  Company, 
were  willing  to  act  as  the  Court  should  direct,  but  re- 

2 nested,  that,  if  the  Court  ^onld  hold  that  the  beneficial 
itcfrest  passed  by  Richard  Harris's  will,  there  might 
be  *  reference  as  to  the  htoir-at-law  of  John  Hester. 

Knioht  BrucA,  V.  C.-.-I  think,  in  this  particular 
case,  if  Mr.  Harris  had  left  an  heir,  such  heir  would 
have  been  entitled  beneficially.  The  shares  must  be 
considered  real  estate  for  all  purposes;  and  I  do  not 
think  that  Surgeaa  v.  Wheaie  and  the  present  case  are 
sabetantially  distinguishable.  There  must  be  an  in- 
quiry as  to  the  heir-at-law  of  John  Heeter. 

Ex  patie  Hats,  in  re  Hats,  an  Infant,— «7ti^  6. 
Peiition-rrln/ant — Capital—Maintmanee. 

Money,  tecur£d,.ij/i  a  Poli^,  uxu  settled  to  A,  and  B., 
Wife  and  Huaiandy  nceestive^t  for  Ltfe^  thm  tn 
Truxt  for  the  Children  of  the  Martia^^  toith  Powera 
of  Advancement  and  for  Matntenanee^  with  an  uUimats 
Thtit;  on  Failure  of  Children,  to  the  JVife't  Appouit- 
mmt.  There  waa  but  one  Child  of  the  Marriage^  and 
tke  bemuathed  all  her  Interat  under  the  SeUle- 
ment  to  her  Hutband,  and  died.  There  wa$  a  Bontu 
declared  on  the  Poligr,  and  the  Aamranee  OJjee  wa» 

.  leilUng  to  pay  MoH^  in  .Betpeet  of  it^  J^jButhand 
woe  in  insolvent  Circumitaneee,  and  ahout  to  emigrate^ 
and  he  and  the  Chad  petitioned  that  the  Trustees  might 
be  at  Liberty  to  receive  the  Montjf  payable  in  Respect  tf 
the  Bonus,  and,  iy  yearly  Pigments  out  of  it,  maintain 
the  Child;  and  the  Court  granted  the  Prayeir  of  the 
Petition,  on  the  Husband  ( the  Father )  agreeing  to 
give  up  all  his  Life-interest,  not  only  in  the  Bonus 
JfoMy,  but  in  the  f»ineipal  Mon^  assured,  although 
there  was  no  Suit  m  Omrl  for  the  AdmMtistratioit  of 
the  Trust. 

This  was  the  petition  of  the  infont  and  her  father, 
stating,  that,  at  the  time  of  the  marriage  of  the  father 
and  mother  of  the  infont,  the  mother  was  absolutely 
intaneted,  under  the  mniaga  lettloaent  d  her  &tlMr, 


John  Hays,  in  the  one-fourth  of  a  boib  of  90001^1 
sured  in  the  Equitable  Asnimnce  Soaetjmi  tbt  j 
of  the  said  John  Havs;  and  that,  bv  a  BetOemeDtd 
cnted  prerioiisly  to  her  marri^  ihe  snigBcd  iH 
said  one-fourth  part  of  the  sum  of  90001.,  tonUterr 
all  her  interest  in  the  policy,  and  sll  additiois 
bminses  thereon,  to  tiflstees,  npen  tnM,  (sfter 
solemnisation  of  the  marriaf^),  **ts  snd 
monies  payable  under  the  said  pdicy  ihodd  W 
due,  to  obU  in  the  same,"  and  to  invest  the  mat,  ii 
names,  in  real  or  Giovarnment  secarities,  and  to  pij 
Interest  thereof  to  the  mother  for  her  life,  for  b«i 
rate  use,  and  after  her  death  to  pay  the  nmc  ti 
fi^er  until  he  should  become  bankrupt  or  iml 
or  incumber  the  growing  payments  thereof  or  i 
this  life;  and  after  the  happening  of  soy  of  thi 
events,  upon  trust  to  pay  or  transfer  the  biBti 
onto  and  amonnt  all  and  every  the  cfaildien  i 
marriage;  and  U  there  ahonld  be  but  oee  diil^ 
the  whole  to  such  (me  ehDd:  the  sbires rfani 
payable  at  twenty-one,  and  the  shares  of  dugi 
that  age  or  on  marria^,  which  should  first  happ 
to  be  vested  at  such  period.   Thm  was  apron 
the  trustees  riiould,  after.the  death  of  the  lonl 
the  parents,  apply  the  interest  of  the  presomptiTe 
of  any  of  the  cnudren  for  or  towards  th«r  nuioti 
amd  education ;  and  a  power  of  advanctoKBt, " 
foHowing  words :— And  **  also  to  raiae  and  aj^ly 
towards  the  preftrment,  or  advimcement,  or  at 
ment,  or  in  ariy  other  manner  for  the  beadt 
child  Of  fehildi^li  Whose  portion  or  pdrtieni  *i» 
have  actually  Ufecomte  payable,  M>y  >«"" 
exceeding  ode-half  part  or  share  of  hi^ 
presumptive  porUdii  oi  portions."   If  no  caild, 
son,  should  attain,  the  ago  of  twenty-one,  « i 
daughter,  should  iittein  that  age  ormany.ftei 
were  to  stand  poesesBed'of  kbe'trast-fonds,iDtrain 
mother,  her  exeiutoi^  adteinfstrators,  or  tm^ 
survived  her  huSfcaKdIp'bufW  he  should  snrThT,- 

for  *uch  persons  as  th#  mother  should  by  ™ ' 
with  an  ultimate  limitation ;  in  default  of 
in  trust  for  the  next  of  kin  of  the  wife,  mm 
the  Statute  of  Distributions,  exclusive  of  be"* 
And  the  settleihent  lastly  provided,  that  dsV 
might,  if  the  said  Elizabeth  Hays  should  it  aq 
during  her  coverture  so  direct,     any  wriwf 
her  hand,  raise  a  sum  not  exceeding  6m,  by  ti 
of  the  said  on»-foarth  ihaie  of  the 
funds,  for  her  own  separate  use  and  di^oalj"^ 
which  her  receipt  should  be  a  sufficient  dw 
The  petition  then  stated,  that,  by  the  pncti« 
EqnltaUe  Aasarance  Society,  certain  addinoH 
nnses  are  niade  to  the  policies  effected  in 
and  that  the  amount  of  such  additions  or  mm 
by  the  relations  of  the  office,  declared  pmj^ 
that  in  December,  1839,  being  the  last  V^^^ 
daring  the  amount  6f'sueH- addition,  snaMn 
bonus  of  1 1 4W.  was  diBclat«d  in  iiespect  of 
interest  in  the  sAid'poIicT  which  was  » 
it  is  also-  the  practice -bf  the  office  to  pay  m 
the  holders,  or  other  parties  inteiested  in 
the  then  value  of  the  eame^  upon  sn^  bokmtff 
surrendering  the  amount  m  such  addition  to  m_ 
that  in  the  year  18«2,  puisuant  to  the  po*^ 
purpose  contained  in  the  settlement,  the 
by  the  surrender  to  the  office  of  the  som  of  WOh 
of  such  addition  or  bonne  of  1140/.,  wMd  tho  M 
60W.  for  the  sepante  nse  of  the  mother,  lasraj  < 
sum  of  640/.  remaining  of  such  addition:  w»*"rj 
ther  died  in  1844,  having  by  her  will  ft^^} 
bequeathed  all  her  intueai  under  the  ■"W^V^  1 
husband,  and  made  him  her  sole  txviMt:  w» 
proved  the  will,  and  that  the  infant  wsi  »•  W 
of  the  marriage:  that  the  fotber,8ltboD^b«^^, 
beoidMlued  a  bukntpt^ortikmas  bMtt"*'- 
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Ifornliif  of  insolroit  debton,  was  in  Mctnmel^  in- 
t  areiiiiwtaQM%  and  not  of  ability  to  pronde  a 
for,  or  to  matntain  or  educate,  uie  ii^nt,  and 
m  no  idatiTM  or  fiianda  able  or  wUliiw  to 
her  mafaiteiiance  wedaoatlon:  that  itliad 
I  neertained  that  tbe  amiraiioe  office  would  pay  in 
!  to  tht  tnutees  of  the  eettletMnt  the  mm  of 
■B  the  prcanit  rala*  id  the  addition  or  ram  of 
I  then  rMQaiiiuqr,  upoo  hvring  a  snrreader  of  the 
tint  the  trnstees  wex*  anwilUng  to  make  euch 
lerwitlioot  the  saqction  of  the  Court:  that  the 
1  and  dirideodi  to  acorae  upon,  the  437/.,  when 
d,  woald  ,be  wholly  inadequate  for  the  mainte- 
tof  the  io&Qt,  who  was  now  of  the  age  of  nine 
y.  aod  that  the  infiuit  oould  be  placed  at  a  respeot- 
chool,  end  boarded  and  clothed  for  601.  a  year, 
-  was,  that  the  trojiteei  might  be  at  liberty 
r  the  remaiidDg  addiUon  to  the  office,,  and 
like  ram  of  4SfIL  fw  the  earoe;  and  (the  fathw 
■illiag,  and  thereby  expreaely  coneenfing,  to 
tttl  lus  lile-intereat  under  the  settlement  in  the 
HL)  that  the  tmetees  might  from  time  to  time ' 
,  for  the  maintenance  and  edneation  of  the  infent, 
idi  of  the  said  j>rinci[wl  eum  of  437/.,  or  of  the 
ifbBd^,aod.aeciuiti«s  in  ,Thinh  the  same  ^ould 
IS,  together. with  int^irH[t  and  dividends  to 
Itbereon^wooid  spa^^up  tJl^e; sqm.  of  601,  in  every 
-Dtil,  by  the  death. of  lh«  .8aLd  John  Hays,  the 
hbiuthptrtof  the, pcineipal  earn  aarared  shoald 
ptptrablearid  he  paid  by  the  officeto  the  trustees 
kxttfopent;  a^  wat  the  cocts  of  t,he  appltcatiou 
Ibe  taxeiwid  paid  by  thAtnis(«ss«nt  of  the  same 
r49«4  JThe  allontionB  of  the  p;etitton  were  reri- 
^4H>pmdavit8  m  qp»  »  (he  trustae*  and  of  the 
(of  the  in&nt.  n 

J  br  the  petiUoner,  talked  for  an  order  with- 
|TcfereDce  to  the  Master,  miiag.EKj>arte  Chambert 
pk  &  Hy.  fi77 )  as  an  authority  for  hreaking  into 
i  wlua  the  fund  is  too  iooondderable  to  yield  a 
Hi  ineome,  and  referred  «leo  to  £t  parte  StoiA^ 
.& Hy. S7fiK  ^ port*  Of4a»,(\  J.  &  W. 263), 

C:  WhMeld,  (2  Atk.  316).  Smcey 
diflSculty  I  feel  iu  this  case  is  as  to  my 
'  to  make  an  order  o»  petitirai  for  th^  tealisa- 
[tbe  addition     bmas  in  qnestlen ;  and  whetiier 
not  unoont  to  an  adminiatEatlwi  .«f  the 
ftvitboat  a  nit.   The-  application  nay  be  ver^ 
bat  tho  question  is,  whether  the  Court  i« 
to  ^  a  step  further  than  it  has  erer  yet  gone 
E  t  rait.   Could  it  order  a  sale  of  the  inCant's 
property?]    For  the  petitioner  it  is  sub^ 
I  tw,  m  the  case  of  infants,  the  Court  has  a^it^ 
jurisdiction^  wiUuqit  a  bill,  to  apply  tbwH: 
'^y  m  their  mainienaDce,  and  edocation,  and^aq^ 
nt,  in  sQch  'manner  as  it  may  consider  moat 
It  has  not  scrupled,  for  this  nurpose,  to 
I  the  capital  of  th«.  infant  where  we  urvency 
[  ON  re^aires  ;  and  for  the  same  object,  the  Cou  rt 
I  tbs  same  tnmmary,  way,  direct  or  permit  an  io- 
^    -\  dflseriptiim  to  be  nallaed  at  once.  Under 
tba  tnutees. hare  a  large  disoreUen  as 
,  and  eq>eciaUy  as  to  advanoement,  by 
.  '  a  sum  u^n  the  poncjr.and  additions.  U  t% 
on,  lubmittca,  that  this  circuinftance  wUl  haye 
lit  with  the  Court,  although  the  powers  do  not 
nriim  the  Cither's  life,  especially  as  the  infant 
B  father  t<^;ether  repreeent  the  whole  beneficieJ 
•  QBder  the  settlement.  The  father  is  ahont  to 
hnmediately  to  Amindia,  and  tbmfore  Uw 
ithemoretiiinnt  .,i 

the  &nitcea     the  •ettienMnt,  did  not 

.  —  Bbdcb,  V.  C — Under  all  the  drctiiDstances 
ithii CMC, I  will  make  an  order  in  accordance  with 
**  pnyv,  and  without  a  nSmnee;  bnt  I  nqnixe,  aa 


a  condition,  that  the  father  for^oee  all  hie  lifie-interest 
under  the  settlement,  as  well  in  the  one-fourth  of  Uie 
sum  assured  as  in  the  addition ;  and  an  affidavit  must 
be  prodneed  to  the  Registrar  verifying  the  statement 
of  tofl  fiither  bdng  about  to  emigrate  to  Australia. 


COURT  OF  QUEEN'S  BENCH. 
SITTINGS  IN  BANC  AFTER  TRINITY  TERM. 

JbKKINS  v.  HoTCHlNSON.-r^tl^  S. 

A  Partjf  who  eeMutsi  an  Instrummt  in  the  Name  «f 
wotker^  who§e  Name  he  puts  to  the  Inatrtment^  ana 
addt  hie  own  Name  a»  ApeRtfor  that  ether,  cannot  be 
treated  at  a  Partjr  to  that  Inttrnmmt^  and  be  eued  upon 
it,  w^ett  it  he  $hewn  that  he  teat  the  real  Principal. 
Assumpsit. — The  declaration  stated,  that,  by  a  char> 
terparty  of  sflFreightmciit  between  the  plaintiff  of  tho 
one  part,  and  the  defendant  ef  the  other  part,  it  was 
agreed^  iietween  the  plaintiff  and  the  defendant,  Thomas 
Addison  Barnes  then  being  the  owner  of  the  ship 
called  The  Wanderer,  that  the  said  ship  should  sul 
and  proceed  to  Constantinople  and  Odessa,  and  there 
load  from  the'  factors  of  the'  plakitiff  a  cargo,  and  thora- 
with  proceed  to  Fatmot^th  or  Cork  to  discharge,  on 
being  paid  freight.  Averment  of  mutual  promises* 
Breach,  that  the  defendant  did  not  nor  would  cause 
the  said  ship  to  sail  or  proceed'tn^Conetantinople  afore- 
said, according  to  the  terras  of  the  nud  charterparty 
and  his  said  promise.  Plea,  non  assumpsit.  On  the 
trial,  before  Erie,  J.,  at  the  >  Summer  Assizes  at  Dor- 
ham  in  1848,  the  charterparty  was  glv«i  in  evidence, 
when  it  appeared  to  be  made  in  the  namee  of  T.  A. 
Barnes  and  the  .pl^tiff,  and  ma  signed  **  Ralph 
Hutchinson,  for  T.  A.  Barnes.** '  Witness  to  the  ug- 
nature  of  Ralph  Hutehidsort,  for  T.  A.  Barnes,  J.  S/^ 
Barnes  was  called,  and  stated  tfiat  he  had  giv«n  no 
authority  to  the  defendant  to  enter  into  tlie  charter- 
party  in  his  name;  and  it  -trsm  therefo^  contended  for 
the  plaintiff,  that,  the '  defendant  having  entered  into 
the  contract  profoesedly  as  agent  for  Barnes,  hot  with- 
oat  his  authority,  he  was  pereonally  'liable  as  Principal 
in  this  action.  The  ji^ry  found 'that  the  defendant 
had  no  authority  from  mrnes  to  make  the  contract 
on  his  behslf,'and  gave  a  vt^rdtct  for  the  plaintiff  for 
230'.,  leave  being  reserved  to  i  the  defendant  to  move 
to  enter  a  nonsuit.  In'  the 'Adlowlng  lUdtaelmas 
Term,  (Nov.7), 

Martin  obtained  a  rule 'ni!d  accordingly,  agidnst 
which,  in  last  Trinity  Term*,      ^  . 

ff^attoh^  Hugh  Hifti  hxA  Overend  shewed  cause.— 
dbfcomctit  was  enters  Ihto  'forthk  purpose  of  being 
a  bhufihg  otmtract,  and  was  IMen^  the  defendant 
to  dperate  tts  tfoth ;  and  the'jUfV  Tiaviiig  fbund  that  the 
defendant  had'nd  authority  froW  B&rn«^  to  make  the 
conti^t,  he  is  personally  lisbli  Ibr  the  fiilfllment  of  it, 
act  If  H  had  been  ttiade  in  hiaowij  titttn^. '  The  cases  are 
collected  in  a  note  to  Thomson  V.  DaviHtport,  (2  Smith*! 
Lead.  Cas.  222,  220),  where  it  1«  said,  **If  he  sUte 
himself  to  be  an  agent,  but  have  really  Vo  prinelpaL 
he  is  in  lAw  himself  the  prinbi[>at,'  unless  having  nail 
at  one  time  authority,  its  determination  was  not  and 


could  not  be  ^  known  to  faim:"  (citing  iSkaouf  v.  .^Serr, 
10  Mee.  &  W  I).  fTher  cited  Holt,  C.  J.  in  BoU> 
DOO.  citM  by  PiMce.  B.,  in  TVmhi  t.  Edwards,  (2  Mee. 
&  W.  210,  218);  EaXm  -r.  Bdl,  (6  B.  &  A.  34) ;  Todd 
T.  EtAh,  (7  Mee.  'ft  W.  4Xiy,  Ridl^  v.  The  Pff 
MeStfA  OrinSng  Ckmpanjf,  (12  Jur.  542);  and iVbrfon r. 
/&mwi,  (1  C.  &  P.  648 ;  Ry.  «c  M.  229).]  In  Pale/s 
Princifnt  and  Agent,  p.  386,  H  is  said,  **  If  an  agent  so 
exceed  his  authority  in  the  contract  made  by  him,  that 
the  principal  is  not  bound  by  it,  he  becomes  himself 

*  Jeae  7  end  9,  before  Lord  Denoiaa,  C  J«  VMnaoDt 
Coleridfe,  sad  Erie,  JJ. 
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BlU*  to  dw  MM  wtth  mhem  he  4Mb:"_(<iiting 
hui  Kasyoo,  w  Tk$  Matt  India  Ompai^  t.  Bmsby, 
I  fin.  112).  And  in  Palm*i  Prindpal  and  Agamt, 
p.  387,  "If  an  agent  ondeitake  for  hb  f»Hncipal  to  pa^ 
a  awn  ttf  money,  tPilAoHf  autkmi^,  be  only  u 
liable  upon  the  promise  :**  (citing  Lord  Talbot,  C ,  in 
JeAMi>nT.0^^,3F.  Wma.279).  Again,  in  2  Smith's 
Leading  Caaea,  ed.  by  Keating  &  Willea,  p.  223  a, 
commenting  on  WiUm  r,  Bartkrcp.  (2  Hee.  &  W. 
Sra),  and  other  oaees,  K  is  said,  "  In  none  of  these 
caaea  was  it  naaeaauy  to  dead*,  nor  was  it  decided,  that 
•nagant  txeouting  an  inertnuneatat  mcA,  but  without 
ftotnerity,  can  be  sned  upm  the  MtfrusMnt  ttf«//v  but, 
when  want  of  aalkeiity  is  cleady  shewn,  the  Court 
«iU  alw^ya  lean  to  that  nmatnotion  of  the  vootynot 
iHich  wmU  hara  tha  effeok  of  making  it  that  of  a 
nrin<ripal."  In  Story  on  Agency,  o.  10,  s.  264,  p.  226 
^efSvriw  to  PoOm  V.  Walter,  3  B.  &  Adol.  lU)  it  u 
Slid,  "Wherever  a  party  undertaku  to  do  any  act  as 
tiia  agent  of  anotbeiv  if  he  daee  not  possess  any  au- 
tiiority  from  the  principal,  or  if  he  exoeeda  the  an- 
thority  del^»ted  to  him,  Iw  will  be  peraonaUy  rcspen- 
tfhW  Uierefor  te  the-  person  with  whom  be  is  dealing 
for  or  on  icoount  ef  his  nrinekial.*'  And  in  the  note, 
(lb.),  **  There  ia'  no  diitbfc  af  tiw  personal  liability  of 
the  agent  inaU  oases  when  lie  &Isely  affinna  that  he 
has  Buthoeiti^,  as  he  does  when  he  signs  the  instrument 
aaa^nt  of  hia  piindpal,  asid  Icnowa  that  he  has  no  att> 
thonty*  Bnt  ttbother^astion  has  been  made,  whether 
Jw  is  liable  when  he  supposeathathshas  avthority^and 
bahaanene;  as^  {oe'e:Kample,  where  hetoIsRonMruea  the 
iiutrnment  comeriing  authority  on  him,  or  where  tlif 
lutnmcttt  ccMeftinj^  tiie  antbiDrit^  turns  out  to  be  a 
lomiy,  and  be  sappased  it  gewuine.  In  PolhUl  v. 
Wmkar,  (3  B.  &  AikiL  114^,  Latd  Traterdea,  im  deli^ 
<wdiw  the  jndgm<9|t  of  the  Couit,  aeMna  to  have  t  hough  t 
Hiat  UM  riaht  of  aotion  was  founded  eelely  upon  there 
Iningan  am  nnaiionef  authority .  when  the  party  knew 
U  to  be  &1m  ;  and  that,  thesefore,  if  the  party  acted 
lurier  the  aoth^ty  of  afbrgcd  instrument,  supposing 
it  :toi  be  genuine,  oe-would  not  b«  respoiluble.  Bu^ 
Ihen  U  great  reasoa  todoobt  thu  doctrine,  for  if  &  per- 
flonmpiestttB  hfaaaetf  ai  hating  anUiority  to  do  an  aat 
vhflo  he  haa  not»  and  du  other  aide  ia  dnwn  into  a 
conlmct'Vith  Uni  anfl  tiM  aantnot  heeomea  void  for 
vant  of  Nitb  antbinby,  the  dioiage  is  the  same  to  the 
fnrtgr  who  cimfided  in  audi  teprteentation,  whether  the 
pMi7  mBkiBg  it  ^eted  with  a  knowledge  of  it>  fol^ty  or 
wAr  And  ib  ia  addedj  **  In  easei  whare  a  person  cxe- 
eaiea  an  instrument-  in  the  name  of  another  without 
andiority^  there  is  aeme  dii^emitnr  of  judicial  opinion  as 
to  tfaftform  of  action  ki  wUck  the  agent  is  to  he  made 
UaUle  for  the  fweadf  of  duty.  In  England  it  is 
heldJthat  the  suit  muat  behv  a  ^wwat  action  on  the 
PtolhiU  v.  Wftftft^  .3  &.  4  AdeL  114^"  But 
Mm  ground  of  deoision  -iikPoMatf  «.  Wahm-,  which  was 
the  case  of  a  Mil  of  eaohanp  aooepfecd  on  procuration, 
wa^  that  on  agent  wJio  socepted  a  bill  of  exchange 
without  anthori^  was  not  liable  as  acceptor,  on  account 
of  the  peenlioi  nature  of  the  instrument.  [They  also 
ettad  mrper  v.  WiUUms^  (4  a  219);  and  Jon«t  r. 
ZtameKm,  (4  ^  Hi  295,  n.  (a);  9  Jur.  454),  reversed. 
Id  aiTor.  in  Doumman  r.  WiB^tm*.  Exetutvr,  (7  Q.  B. 
103;  9  Jur.  M7)»  qn  the  gnnnd.  tfiat^  the  ^ciol  ver- 
dtot  did  not  find  a  want  of  authority  in  the  defendant 
to  ^ve  the  undertaking.];  There  is  nothing  to  skew 
thai  the  plaintiff  did  not  believe  that  the  defendant  was 
iBtoring  »to  the  com  rack  with  the  authority  of  Barnes. 
In  Smont  V.  lOmy,  (10  Hee.  &  W.  1),  AUeraon,.  a. 
In  delivering  the  judgment  of  the  Court,  after  menr- 
thming  one  class  of  casea^  said,  (p.  9),  "Thect  are  two 
other  classes  of  oaaea^  in  which  an  agent,  who,  with- 
out actual  authority,  makes  a  contract  in  the  name  of 
kla  principal,  ia  penoaally  liable  even  whcie  no  pmof 
of  fraudulent  intenUrat  can  be  given.  Fifatt  wh«e 


be  hia  Bft  aalharil^»  «ad  hnnn  it|  hit 
raakea  the  mtmel  aa  hftviag  aoA  ■Hhwili. . .  I 
There  b  a  thlvd  elM^iB  wUeh  the  Ceaito  kmU 
that  where  the  paitj^  aaakitg  the  rmtmUm 
bonfc  fide  helievw  thti  «Mh  aatfaotfty  isnated  iai 
but  hasiaCaBtitfta«*baBlb<naly,heisaliUi 
liabla.**  Tina  mos  leamea         the  fink  ttol 
other  daaaee;  and  then  theenly  ttaaitioa  i^aataj 
mode  in  wUeh  the  dafendnet  ia  to  he  ebaigad,  i ' 
bv  aotion  foe  the  decMVwott  the  eoatraet,  T1 
(Jaaa  mentioned  ahewa  that  he  iaUaUeontbat 
as  princifAl.  [JSrKJ«— >A  wanaaiUnr  b  BaUil 
action  on  Urn  caaa.)   That  ia  heeaese  a  nilUJ 
hood  is  a  ftaad  in  law*  tbeaifh  than  isnei 
deoeiMa.       titfa  «IM  AbM  «M  m  hauL 
fondaqt  eonM  have  wb4  tte  jUmtiS  lor  Mt 
acaigo. 

stated  in  the  deeboatieu  ia  a  oouttaat  ' 
plaintiff  and  the4afinidaiitt  theerideecaiaafi 
betwaea  the  plaaPtiff  and  a  tUtd  psmm.  Tel 
action  mainfiuaakle  wawM  be  to  eeatndist  ai 
instnaewL  iMltamnt  V.  -SMer,  8  Mea.  & 
The  eaeea  of  Adtf.  V.  ^Sw^  (7  Hee.  &  W.  tt7}!  i 
Tk»  P^fkmtk  QfomMag^  Owinaiy.  (12  Jiv.  r 
AorMav^.  Airr«iv(l  C.&  P.Mai,  By. &iLr 
on  the  ooMtractia*  eC  writteo-doeamento. 
XmmdM     f?riiana,  <3  9.  &  A.  603),  dtail 
toT^tosMivJbm  42  G.    31.400);  tod 
Om/^,3P.Wn».277)a  &imtf  r.ibiw  (1» 
W.  1)  U  at.mlatn.wltb  CUKht.  Smm,{ 
804)1  ihsMwnat he  meant ftwad'toaoiotaiaf 
[Lord  Jbuwaw^  C^J.- *Tha  JiatanciieB  spfM 
to  ba,  that  ia  Si^imt.  v.  ilkmji  both  p«itt»l 
the  authority  of  tbft  wifo  to  order  ^aeda  defii 
the  coaliM^eaof  4h«  Ufo  of  the  kaahaad. 
the  Aeftmhiat,  wiUioat  anthoriAy  frost 
thinkmg  that  be  had  it,  M  contracted  n  tkci 
Barnes;  apea  proof  that Ivliad  executed  tk* 
though  Mkft  WM19  nene^  wanU  he  not  balbUil 
the  caas  supposed,  Uto  dffondaat  would  baTet 
that  ha  had  u^thorito^  to  pot  the  name  of  F 
Instrunient*  biM.',|ie  Would  jftot  he  a  conti 
to  the'inatnutfsntl   [JTrA.  J^Snppoae  Urt  < 
being  a  atran^to'the  ptoltatiff, bad goaa lei 
represented  huM^to  b«'9ianeB»  beweJi* 
because  he  WoUR  lw'ADlibpto4il''ft!Pto  easing  wa 
not  Bamee;  Attd-h*  Wdidd  ^  snaA  kifbfl 
'B^.'ntts*.  B«ttetltis«aii»  tb«'tthiliiliff  Kafir 
dBfehdBntwtonWBfcnittL-  MtefW»,J.-*»< 
findant'cotrid  not  hav^'onterW  Into  the  eosl 
prindpal :  he  wovAd  Imre  Beeniettingtheflh^«i 

Si-rsoii:  the  charlertaa^W 'drib  Bamaa  eww « 
li^.}  ThenaantnpiitoitttttMtactitwlfvilli 
(Joner  t.  I>imtmm^  n.  fa)  to  Borpttr.  JT"^^ 
B.  2S&,239;  »'Jnr.454>;  tbiWirafipedal 
midertaking  thAt  iib  had  Mithdrity  wwdd;  [ 
(2  SmUh'a  ma:€to^,  fa.  t2SVMtf  by 
WiUcff).  U  thia'  ik"i{i&fai  tfte  Aeetn^  da« 
mentioned' fal  atfjwfcmttii  i^BmtmirsIl^  (r^ 
&  W.  !,♦%  trtidelhe  itepito^umiM  % 
knowledge  ef  «h*  MMy  Ih^tfng  H,  a»-ecMa  ^ 
case  wtfdd  ild';  {MiMtt  r,  Brnwrtk,  W  Mea. 
147),  Sh  y^m  ease  ftwW, ai  (p.  1«>. 
m  rrmOhr':  «  «;  ft  AdetlM),  a* 
etase;  and  U  b  -diS^jnU  to  seethe  dSstibctuaf 
bHIs  6j^exi^iadge  Jntt  Wber  intftrataeotK  {w* 

:  Sima,  (9  C.  &  P.  4WV:  Ihmmm  «.  'WBjJfcS 


defendatoouhe 
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MlivM  fntmrnSj^  ^nrt,  mat  bmia^  in 
■9  Aal^te  bW4te  f«r  wmi  wfrin- 


Cm,  ikne,  «rtfi»iMlM*B'fcgr  K«itlng  & 
ft  fc  wot  piimuita -Hfcrt  1h>  MMHthad 

bud  «  vfMpBl,  wtfl  In  no  «lMBr  ohawrter. 
iMjrbeliNbk  totlnplBtirtW  in  MottMr  farm 
,  fiir-uy  ilwiMifB  vaitaiiMd  by  im  iipiwut- 
ilf  l«  be  agvnt,  whMi  b«  wu  sot,  u  r«iy  poe- 
tkot^  quoMM  tsii«^,  WiMther  be  M  be  eoed 
■  tkiitiiftf^-Mf,wa  pnts^  «a  U.  No  ve- 
l«  Imk  mm  HKfft  party  «o«inwaitfln«ed 
it  toel  «Q  «h«  iMtmflMiK  iUilC*  -Mr.  499tkm 
1^  «  Us  book  OA  tM  hm  «f  Ageoey,  i;^ 
'  m  •  Bot^  iMm  Aot  tbe  decfnoM  in  tb» 
t«*rt8  wo «)Mlltilltog  q» tMi  peiiBt, ttd  that 
nl  itfa%eM,  >M  tlwwltiMMl'ln  %  ft  ope- 

LIM).  TlntM«  «oea^Mt^  jMM«(r«,«t«Uhh 
'  WpOBHteai  iftr  fl»<od>iwt  wm  ■  bill  of 
iwtrnttotft-'-Jilffwtog'  4i*  ttotj  napeota 
eonfrcetti  -BM,  «r«i  iB  ^-fiMoof  « 
e,  tbe  dmtof  EadfcwqBii^  In  ^^Utm  v. 
(ei!.  fttW;iB«8l}/di»Adt«tOBteKpn«at» 
ityih&tUft  MtfC  mi^t  bowlMle.  Tb* 
r,-v«ttt  «C  «a  %bo  %vo«ml 'tiiat'  «iigbt 
IwrityiMi  Mn«'  tbe  irinalpd,  anftdHT  not 

i  ifcKriee  Of  Bwy 'dintfet^lmttMHy  j-mMiA:  Utkt 
''^riifr  oMoMH'iitt'friMnMrftr  ni'tlniiMfM  <if 

(owB  DMieinAy  Miii^enfrftr4iMiiih«r»oiani«ft 
llBl4ilk^Nff«$''>tO  MihUHMlhiM,  Mfl  1m  owed 
,nMH  it%e4vMt«  4ltat'i|le1w>thoiMWfpnn- 


re 


4ppS^on  in  Baaiartfy  am  tk  mach  ^  the 

'  Se$iums  have  aimiuo^^iM^t^- 

Smi/ui  obtauwd  *  nw  callmg  upon  the 
fGIoocv^rahijn  joaeetiUtg  ft  ihe  petty  aeenone 
'tin  tbut  ;909at>jf,  to -tf^ew  canM  why  a  writ 
w  shottU  »\  uii««r  dirooted  to  £bam>  com- 
then  to -lieBr  w.^pulicatioB  .for  on  order 
I  Buttanonae  of  >^  b»st!ird'  ckUd^  It  araeored, 
the  I2th  J(oai«^  ML  futlicaUon  had  been 
«  Moe,ii^  jtnaoaacv  ^aect.  Z  of  atat.  7  & 
(•fi-lOtywho  had  iimiBA  a  onAmmna  to  Wjut^  the 
i«Uipd  to  be  Uie.fi»tlicr«f  theeUliLtovpen- 
rMiioBBAtCoiUbTd;  (fiitbolManivof  that 
lUft  joBtioA  ctffttide^  4li«k  thotovidenw  eor- 
[thM  «{  tbft  aaoUMt  waf;  netsii4<!)«Bt,  and, 
[ywia^.  i<rtio.,iha .  tkfewi,.  th/?y.  fainiMed  tUe 
wwda  a  iptmn  tfwo  fotwasd  aad.  oOiered 

"iZ^"^  "''''^^^  ^  *^^'°*^''*  tlie 
r^tmad  aaotnar  tnii)imMni<?n  tbeigl^t  January. 

ute  bnruif ,  of  this  a^HHwu^  ibe  «tto|yiey  fcH- 

''**poW  to  tlM  natter gone  jnto^aio,  on 

"■Mthutber*  Imm  )toen^.p«yiqHf,appUcatiot^ 

beea.difpqNd.ofj.AM  vieEoupon  the  jus- 

■  '*ttc  of  opUuDB,  that  the*  oould  ^t  proceed 

P«,«dtb«yEeCuMdio  W^baOMe.  Theaffida- 

^ytatA  tb«      did  Bot  itato  that  tbo  fnrtbor 

P«|>Mi«g  «*id«Ma,  M^flied  aAar  As  tlmo  «f  the 

^waum,  vat  nnkaown  to  the  nother  at  that 

^      unh—qaent  day  ia  the  aame  term*. 


[V*J5.  befcPB  TUtMon,  Wl^btman,  vul  Brb,  JJ. 
■«i^lB,C  J.,  UMAMttOBaOSDOBt  orBbwM. 


Amd  oMaa.-'By  «b»  let  OMtion  of  oltL 
7  &  «  Vkk.  o.  ini,  it  js  ^oiMMd,  tfa^  ^  f<MW» 
hr  obtaiBBH  or  mtkmrn  ab  order  apra  any  pat*- 
tire  £ath«r  for  the  jnaiatoaanee  a  bastard  «UU 
ihall  oeatt ;  aad  by  aost.  fi  way  NJ^le  woaum  mj* 
at  any  time  wiUiin  twdvo  months  from  tho  Utn 
of  tlM  ehUd,  natce  applieatioD  to  a  jnsUce  of  Uu 
peaoe  fir  «  MMtmena  to  bo  B«r*ed  on  the  mas  ml- 
legedbybertohethefeAer^f  oodiebUd.  Bywot.3 
the  jtittieM  in  petty  sMniona  shall  bear  tiwevideiMe,  mm! 
if  the  erideciee  of  the  mother  bo  eonohooated,  in 
material  particoki,  by  other  tertimany,.ta  the  satNte^ 
tion  of  the  juatioiB,  ahey  vaoy  «djudee  ffae  bmui  .to  ha 
the  putative  faAer,4aM  make  aa  enler.  Undervtet. 
4  ft  A  WUL  4.  o.  79,  tben  could  oaly.be  om»  «pplic»- 
tioB,  boCftnae  jt  wm  to  be  imads  to  tbe  nnt  qaaotar 
■eenons.  If  a  Mand  .spiHKeBkton  o«&  ibo  nwde  ute 
Stat.  7  ft  8  'Viol;  «.  101,  «ny  aombte  tnw  be 
within  tirelveWiatMMBtheMithafthechiU.  diflw 
an  order  of  boilwdy  hf  *«ro  jastieaa  hna  been  dia- 
dMTgei  at  the  ae«fi<]tas  upon  tae  merits,  a  fitedt  otte 
osnnot  be  mtAb  upon  the  pecson  ob  whom  the  £MiaBt 
was  mad*.  <B»m  v.  Tmmity  A  Str.  71%  moeo  &Ilr 
hi  B  Lord  Baym.  14e»;  rod  jjiihtfaiisii,  1  Vent. 
refcnod  to  In  jho>ina^«f  SXovdtBayia.  142S).  Ia 
•onie  btstmMMs,  at  least,  dinsiasal  of  the  osmpinintmoaB- 
durieo;  andit  is  far  tiie  itBtfeai^  on  theaeoatid  af^- 
eatiew,  to  determine  wbetbsr  tho  diiaii^  (tf  the  int 
sppKoaftioB  was  ooacfasriv*  or  not.  [He  citfed  Eri& 
in  w.  gTteJtortlw  BwlwioiimMAMa,  (]8*A«r 
Joum.,  N.  S.,  M.  C,  113;  and  Ay.  <r.  ilwi%>'attK 
p.  MO).] 

Mmuwue  ooirtrB«-.<8B0t  4  af  akat.  7*4 

Viet.  e.  -101,  giiw  to  iha  patatife  fisthef  an  appmi 
againat  the  91&T  of  tiw  qnaHor  iemioaa ;  ft  tit,  ia  oase  lof 
no  order '  being  Bkad*.  there  b  Bo  apfsalfand  ithenftaa 
a  decinon  agwrat  tho  woman  naaiBot  iBlmideii  ta^ha 
final.  Where  theieis  no  older  these  lii  no  ddjwliaat&a* 
or  jadgisept  Of  the  Jaslioeo.  M  tho  apttuoathm  he 
eoMidgred  as  Ib  the  natore  of  m  rtimiaal  jpaooned  ing^:  tfia 
party  is  only  proteoted  from  a  'seabnd  mf  airy  -by  4ba 
prodiifltien  at  the  teeotd  of  bo^uittaJ^  as  ia  Ass 
SAM«n.  (6  T.  R.  874).  Bat  it «  Mtber  in  theBataM 
of  a  ciril  pvsoeediq|,  in  w^kft  tiw  wcsoaa  aeehs  to  t»* 
eoTor  some  aompenmHan  Cor  the  iajn^.  (P^^f  *■> 
GonTlotioBa,  p.  131,  Sid  od.)  ii-^lu  Aa  aM 

of  as  amAioatienatGhaiBbttsfDraaardar^if  it  JalB- 
dofBed*  Ko  order,**  dio>pari$r  asayi^pfy'asdai  if  the 
fliinraoasi8dismlmsd,fa»oaki0otl  flsetkr4ofitat.  7  A« 
Vict.  e.  101, enables  tho  justloM  toiaiiyaBai'the  hsariag 
of  thecaae  as -ofkAi  as-t»th«Btim^>asani'uneBt;  iflma 
then  fbllo«v  aproblbiUott-agaiBstaiiy«v4arb«iag>maia 
anleas  uplied  for  withia  the  spiaso  of  Mtnr  days  ftom 
tbesemeeof  thosammoBSf-aftarthebirih  MthecJald.1 
THooe  provisione  apply  tb  «ach  applkation^  Suppoae  a 
summons  is  taken  out,  aad  the  woman  does  not  appem^ 
she  may  hare  saotfaev  suhhuous;  and  therefore tlmt 
asction  does  not  confine  the  port/  toons  -appMcatioB, 
Bor  is  the  jnrifdiotien  of  thejaetices.to  hear  a  second 
spplipation  onsted  by  it.  '{Ai*,  Jk-^Blay  the  woman 
apply  at  every  petty  sefsiona  ia  the  tvem  months  f] 
She&as  the  same  Tight  toiaaka  fInA  i^lhsaUaaa  «ld«E 
a  phdntiff  has  to  bsiiy  firesh  aetloas  aAnr  a  nomnit; 
there  is  no  restmint  npon  brining  aay  number  of 
actions  of  ejeotm^ntt  except  payment  of  the  costs  of 
Iho'  ptecedrn^  tncctment.  X  Vriii^MifRMi,  J. — A  neasirit 
is  never  in  mvitum* — the  pkdntlff  may  appear :  the 
joetioes  dismtaa  tlie  apptieatkm  a^tttnr  the  wsmaa 
wishes  it  ernot.  Vf  the  womsa  waswitihere  to  sap- 
port  her  taae,  it  would  fee  like  a  aonsait.  A  ditmiiBal 

the  Bumaions  Is  rocte  like  aa  aequittal,  or  a  verdict 
fbr  the  defendant  upon  a  defcet  of  evidenoe.3  In  jaac- 
tice,  the  judge  noasatls  af^  4lie  evidence  m  the 
phdnliff  has  baea  bsard.  In  iiaa  r,  Jmim  (Ca. 
temp,  fiardw.,  by  Ln,  Ml ;  -altad  in  Bolt'a  P.  I..,  pi. 
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eSA)  it  was  held,  that  the  two  justice!  oat  of  mhIow 
oould  not  make  mi  ordw  to  acquit  or  diwham  the 
puwHi  wlu>  was  cbargvi  with  b^Dgthe  mmted  ntiiar. 
That  caae  disposes  of  Bat  v.  Tenant,  (2  Str.  716 ; 
2  Lord  Raym.  1423);  and  the  ^nevsMWt  OMS  in 
Veot.  69,  does  not  deterre  much- weight. 

Cur.  adv.  miU. 

Lord  Dbkvan,  C.  now  delivered  the  jodnneDt  of 
the  Coort. — The  questioQ  in  this  case  whether  a 
MotMid  applicatioii  in  bestardy  can  b«  made  by  the 
mother^  under  stat.  7  &  8  Vict.  o.  101,  after  jiutioea  in 
patty  sesHona  liave  dismissed  the  firat. 

Tne  ease  of  Jtex  v.  Jmitin  (Ca.  temp.  Hardw.301) 
determined  that  justices  ont  of  sesuoos  bare  no  power 
to  adju^eatfl  that  the  man  against  whom  the  complaint 
is  made  is  not  the  ftthw,  and  to  acquit  him  expressly 
on  the  gtoand  that,  as  no  appeal  was  given,  to  the 
parish,  they  ought  not  to  be  conuluded.  So  here,  no 
appeal  is  given  to  the  mother,  thovgh  it  is  given  to  tju 
party  charged  ;  and  therefore,  if  ve  were  to  hold  that 
no  second  application  eould  be  mad^  the  parties  would 
he  placed  on  uneaual  tenrs*  The  cases  cited  <at  the 
Bar  were  all  cltea  in  Me»  v.  /enkva^  and  the  Court 
took  the  distinction  betn-eeu  the  deoiaioa  of  a  oourt  4^ 
aessionB,  whi^  ia  final*  andameredismLsaal  of  an, ap- 
plication by  joBtioea  out  of  sessiooa.  They  also  noticed 
the  alleged  insonveaieoos  of  repeated  applications,  and 
■aid  that  it  was  no  greater  than  in  other  oases,  such  as 
awlieations  for  (Hderaof  settiemwt*  or  fov  euppreasiag 
afehouses  and  the  Uke^in  vhioh  thveis  uodoubt  that  a 
BBCcmd  af^xUcation  may  he  mada 

The  sut.  7  &  evict,  c.  101,  gives  the  mother  .a 
iMwdy  somewhat,  similar  to  tliat  which  formerly  bad 
been  given  to  the  parish,  and  directs  the  tribunal  to 
which  application  is  -to  be  made.  It  authorises  the 
jostioes  in -pett^  sessions,  upon  certain  evidence^  to  ad- 
judge the  patty  sunuooned  to  be  the  putative  father, 
and  to  order  lum  topay  money,  aod  gives  him  aright  of 
appeal ;  but  it  contains  no  direction  as  to  what  is  to  be 
done  if  the  case  is  not  made  out  to  their  satisfaction. 
Neither  does  the  subsequent  stat.  8  &  9  Vict,  c  10; 
which  latter  mves,ia  a  schedule,  tlie  forms  which  an  to 
be  used,  Imt^exe  ia  no  form  of  adjudication  in  fitvour 
of  the  par^  summoned,  nor  any  enactment  as  to  coste 
to  him,  or  anything  of  the  kina>  We  cannot,  there- 
fycttf  see  that  tiie  L^:i8latnre  intended  thep  to  have  any 

Sw«r  to  ai^ndioajLe  finally  against  the  mother.  Their 
anissal  of  the  auplicatiou  is  rather  in  the  nature  of  a 
nonsuit  in  an  action,  in  wlucb  case  the  plaintiff  may 
come  again  better  prepared. 

We  are  far  from  saying  that  the  dismissal  is  to  hare 
M  w^ig^t,,-  butdWOjU^iUc  that  the  justices  cannot  refuse 
to  faeiar,th9<mcoBd  appMcation.  If  it  should  appear  to 
Qum  tJisAithe  M^t^ft'Was  Jiaally  inquired  into  on  the 
fint  occauon,  they  will  reasonably  view  an^  new  evi- 
dence with  much  auspieion,  and  sift  it  accordingly ;  but 
we  do  not.tiUnk  that  the  dismissal  can  opmata  aa  a  bar 
to  Au-Uwr,  iD4niiy.~J2H/e  aiMbiU, 


COUET  OJ'.COMMQK  PLEAS.— Twhitt  Tbbm. 

PSNNELt  and  Others,  Assignees  &c.,  v.  Stephens.— 
May  31  and  June  4. 

Notice  .of  Act  of  Sanirupliy—Attomy/'t  Clerk— Execu- 
tion Creditor. 

Pmdmg  a  Negotiation  to  settle  an  Action  a  Judge's 
Order,  the  Clerk  of  the  Attorney  far  the  Debtor  said  to 
the  Clerk  of  the  Atlomry  for  the  Creditor^  that  more 
TVsw  tDoe  wanted  ly  the  2>eblor,  tsAo  ism  arra^ng  with 
hie  Creditors;  that  he  had  eoamitted  an  Act  of  Bank- 
rvptey;  and  that,  unless  further  TVsm  was  giseUt  he 
$hould  give  Notiee  of  his  having  cmamttted  am  Aet 
Bankn^qf.   Upon  the  JHal  i^an  fsnu  bttwetn  tht 


Assignees  of  suek  DeUor  (he  kamug  become  a 
mpt)  and  mmA  Credttar,  the  Judge  t«K  thet 
passed,  as  oftoM,  ietw/em  the  Mtmmi  Clerib, 
stf^Keimf  NaUes  to  Ae  Creditor  efmm  Aet  «f 
within  theZS; a  yiet.e.^M.\:~BeUai 
it  wat  beimgfaimdhytheJwnfAat  theCUrku> 
iheNoHeewaegieemwas'a  manegmg  GUrkf  er  ihit 
eommunieatsd  such  Notiee  to  his  Ee^ 
Quwre,  whether  Netiee  ef-vnAetof  Saukn^  to 
magit^  (Uerk  €f  am  Attormg  is  mMiat  le 
Cttent? 

This  was  a  feigned  isane,  to  try  wbethecoeitaiB 
which  had  been  talien  under  an  exseotloB  emi  ■ 
the  defendant  against  the  goods  of  the  bsnfcnpt, 
mas  Burton,  wctre,  '«t  the  tima  oi  Oia  said  srini 
property  of  the  pl^ntiSs,  as  aasigneai  of  tiie  «i4 
rupL .  At  the  trial,  before  Lord  Denmao,  C. J., 
Suri^  l^pringF  Astiass  of  1S48,  at  Kingston,  it vm 
that  tne  exoontion  (which  waa  sned  out  on  s  jod_ 
bonded  on  a  judge's  order  made  in  an  sctioo  bn 
byt  the  defendant  againsb  the  .bfnkmpt)  wMlmi 
the  27Ui  Novembec,  1847,  and  that  the  fist  is  I 
ntptcy  issued  on  the  8th  Deoember  foUe«ing,« 
act  of  bankmptoy  committed  on  the  30Ui  OetokM 
same  yeas.   The  principal  queation  was,  wbeAil 
defandut  liad  haa  previous  notice  of  an  sstsf) 
ruptcy  committed  by  the  bankrupt  The  enda 
to  this  waa,  that  on  th««th  NovemW  1847,  Mr. 
the  bankrupt's  attutiey,.  untte  to  Jir.  Cox,  I 
feodant's  attorney,  the  followinr  datte  BM 
^<;pAaM^-4>aar.Siv-If  ywit  client  nmns  to  pM 
action,Mr.Burton.nuistgoto-tha.Gasstte.  Up<~'^ 
two-.third*  of  his  creditors  bare  oanssnted  to  so  i 
ment,  by  which  they  wili      paid  their  Ul 
aod  intwest^  and  coals;  .baft  there. asc  now  tvcsq 
ditoca  suing  'Hr.  Burton,  aod  I-am  plsdfted  t 
others  not  to  allow  any  judgmenitobeebtHned. 
theoefore  prevented  from  ewleavomriogtocsnyH 
resolutions  come  to     tht  creditors,  and  snasv^ 
ing  to  those  who  hav«  commenced  prsceedinpq 
Mr.  Burton  to  induce  them  to  come  in  witb  til 
In  thre  event  of  their  not  doing  so,  I  shsll  fed  it! 
my  duty  tfi  lay  the  state  of  such  procsediiigihil 
cieditora;  and  as  there  will  (in  tfaeevrntsfAil 
creditors  not  abandoning  their  prooeedints)  bcal 
bankruptcy  committed  before  any  verdict  «■  1 
tained,  the  parties  wilt  have  to  pay  their  owaeoML^ 
write  me  that  your  client  will  do  as  the  rest."  Oaik 
November,1847,Mr.Lloyd  wrote  toHr.Coi»f" 
—"Stephtuey.Carr;  Samey.BmrUm.—lHu^^i 
Carr  has  just  waited  upon  and  informed  nw  U 
plaintiff  iu  these  actions  is  willing  to  nmn 
amount  clumed  by  him,  by  instalments,  ss  U 
i.  e.  100/.  on  the  Slst  December;  AOJl  on  tbt 
January,  1848  ;  60/.  on  the  21st  Fsbrosiy;  w 
the  21  St  Mardi;  nnd  balance  on  the  ilstA^:! 
you  be  kind  enough  to  say,  per  beanr,  whrtber  I  Ij 
take  ont  a  summ<m8  to  stay  upon  tbese  teim  J 
course  your  costs  will  be  provided  fbr."  On  tb«n 
of  the  same  month  of  November  a  clerk  to  tie 
ant's  attorney  went  to  Mr.  Lloyd's  office  with  >  M 
sent  to  a  judge's  order  l>eing  made  pairosDt  tol 
terms  in  the  above  letter.   Upon  that  ocesiion  UiJ| 
clerk  said  that  an  extension  of  time  must  bejcii^l 
the  payment  of  the  first  instalment:  to  'whtch  Ca 
clerk  replied  that  he  would  speak  to  Hr.  Cox 
and  asked  if  Mr.  Burton  wa^  likely  to  get  thnertl 
intended  arrangement  with  his  creditors.  Lloyd'im 
said  he  thought  he  was,  but  that  he  had  ceoiaiittt^ 
act  of  bankruptcy,  and  that  notice  of  that  set  wobU  I 
served  on  all  the  creditOTs  who  took  proceedinfrt  *^ 
him.   He  also  urged  the  necessity  for  his  i")"'^ 
further  time  being  acceded  to,  ssying  to  Cox  »tm 
«  Unless  you  do,  I  shall  give  you  notice  of  hi*  Ju™ 
committed  an  act  of  hankmptey."  Uponllu^^ 


Digitized  by  Google 


THE  JURIST. 


767 


^  otMrrtd,  **I  nppoae  there  hare  been  several 

ICDmittedr*  and  the  other  replied,.** Yes.*' 
at  the  trial,  mled  that  this  notice  to  the 
k  was  euAcient  notice'  of  an  act  of  Itaalc- 
lat  the  clerk  had  authority  from  his  em- 
TB  itt  andaoeordingl]raT«rdiet  was  re- 
» pluntiflfl.  A  mle  nid  ma  aftanmds 
en  the  part  of  Uw  defendant,  to  set  adde 
id  for  a  new  trial,  om  the  ground  of  mis* 
)  leanied  jndge;  ^dnst  wbieh  cause  was 
Wm,  for  the  pluntiffs.— It  is  snhmitted 
>  in  the  present  ease' was  sufiieieat,  and 
no  misoirectten.  BothwU  v.  TimkrtH 
s  778)  decides  that  notice  to  the  attor- 
he  cause  is'S  notice  to  affect  the  client. 
6  Man.  &  G<  143)  it  a  decision  to  the 
K  notice  is  required  by  the  etat.  2  &  3 
be  girai  in  snch  a  only  as  that  it 
f  be  enacted  to  ivMh  the  pwty's  hands 
I  intended ;  and-notiee-to  tke  attorney  is 
sctual  than  to  tWcHent.  On  the  same 
»>to  the  attoeney's  managing  clerk  may 
to  1m  effectual,  for  the  purpoees  of  the 
e  to  tb«  attorn^  himself,  who  may  be  ab- 
cc  from  his  office ;  IStmtlag*  vv  CrtigK- 
406;  Tt^yiorv.  ^Tt/^Mnu,  2  a  &  Adol. 
9  not  neoeseary  thai  the  clerk  who  re- 
!e  sliould  'be  the  general  managing  clerk; 
ent  if  be  be,  as  was  the  ease  here,  the 
was  intrusted  the  oonddct  of  this  parti- 
The  notice,  whxck  vtk'Pikt  y.  Stephau 
u,  .K..S.,  Q.B^  282}  waa  held  insuffi- 
D  toiu  ordinary -eleiv  in  the  attorney's 
I  not-dwwn  to  nave  had  Uie  eondnet  of 
icfa  exeeution  Issned,  nor  to  hare  been 
insging  clerk.  The  notice  there  was  no 
>tice  to  the  sheriff's  officer,  which  in 
M  (10  Mee.  &  W.  22)  was  held  insuffi- 
is  not  the  agent  of  the  exeeution  cre- 
>een  held,  that  a  tehder  to  the  client's 
)od  tender,  (  JVilmct  r.  Smithy  1  Moo.  & 
the  same  general  principle.  {^Boumtan 
\  &  P.  177).  Ta^hr  v.  /b*ter,  (2  C.  & 
Udall  Y.  WaUon^  (14  Mee.  &  W.  2£4), 
red  to.] 
and  PeariOHt  contra. — The  notice  to  the 
k  was  not  sufficient  notice  to  the  exe- 
r,  within  the  2  &  3  Vict.  c.  29,  s.  1. 
nbrelL  which  has  been  dted  on  tlie  other 
ded  the  words  of  that  act  further  than 
D  extended  by  any  other  case;  but  that 
bat  an  attorney  is  put  in  the  place  of  his 
client,  to  transact  what  Is  necessary  for 
it.  There  is  a  wide  difference,  however, 
etween  a  client  Iwing  affected  by  notice 
and  of  his  being  affected  by  notice  to 
ch  attorney.  To  make  this  notice  good, 
et  to  have  been  shewn  that  Cox'b  clerk 
ing  clerk,  or  that  what  was  told  him  by 
was  communicated  by  him  to  Cox,  the 
(Standage  v.  Qreighton  (6  C.  &  P.  400) 
JViUioms  (2  B.  &  Adol.  866)  the  clerk 
iging  clerk;  and  the  cases  which  have 
i  tender  to  the  derk  being  good  depend 
erent  principle.  There,  it  might  well  be 
I  attorney  so  to  madage  his  business  as  to 
r  person' in  his  office,  to  whom  a  tender 
made.  Ramsey  v.  JSaton  (10  Mee^  &  W. 
t  it  is  the  execution  creditor  who  should 
«t  the  notice,  and  that  notice  to  the  sherifl's  officer 
f*Mt  affect  such  creditor ;  and  the  principle  stated 
J«  <m  applies  to  the  present  one.  The  case  which 
^  VUHt  to  Uu  one  now  in  qnestion  ia  Pik*  r. 


Supkmu^  (17  Law  Joum.,  V.  S.,  ^  B.,  282;  12  Jar. 
746).  There,  notice  of  a  prior  act  of  bankruptcy  was 
served  on  a  clerk  of  Iht  pwutiff^s  attorney  at  the  office, 
in  the  absence  of  the  attorney,  and  he  was  requested 
to  laferm  the  attoriiey  of  it  when  he  came  to  the  office; 
and  it  was  held,  Uiat  the  notice  votdd  not  take  the 
axecnUon  out  of  the  protection  of  the  2  &  SVict. 
a.  1,  until  communicated  to  the  att<ffney. 

WiiJ)E,  C.  J.^It  appears,  by  the  anthn^tie^  that 
notioe  of  an  act  of  bankmptoy  to  Ae  attorney  in  the 
eanse  is  to  he  conudered  as  noties  to  the  puiy.  It 
may  not  be  material  from  whom  H  emanates,  provided 
the  party  gets  tiie  notice.  So,  here,  the  puty  might 
have  had  the  notice  through  Cox's  elerk|  it  might 
have  been  told  to  the  oleric  to  communicate  it  to 
Cox.  But  the  question  Is,  whether  Cox  received  it  or 
not.  The  evidence  only  is,  that  Cox's  clerk  went  to 
Lloyd's  office  with  the  coittent,  and  then  Lloyd's  clerk 
nys  that  Burton  wanted  time,  and  that  he  had  com- 
mitted acts  of  tiankmptcy.  Now^  it  might  be,  that^ 
under  aU  the  circnmstaneet  of  the  ease,  the  jnry  miglit 
be  wammted  in  saying  that  Co)l  had  reerived  notice ; 
but  it  ia  to  he  observe^  that  it  was  not  shewn  that  tiie 
commnnieation  was  made  to  the  cleik,  wltii  notice  that 
it  was  to  operate  as  a  notice;  indeed,  it'  was  not  made 
in  such  a  manner  as  to  chwge  him  with  a  duty  to 
repeat  it  to  his  master ;  at  all  events^  it  was  not  such 
as  to  make  the  communiestion  conclonve  i^inst  the 
attorney.  I  think  the  rulingof  Lord  Denaian, at  the 
trial,  that  the  notice  was  safflcient,  went  too  far;  and 
that,  consequently,  there  Oug^t  to  be  a  new  trial  m 
the  ground  of  misdirection. 

CoLTHAK,  J. — It  seems  to  me  to  be  going  a  grcftt 
way,  to  hold  that  notice  to  the  atttnney  is  a  good 
notice  to  the  execution  onditorrhnttiiathasheen  M) 
held  by  the  authorities.  It  is  gottog  sonewhat  fiirtber, 
to  hold  that  notice  to  a  managfmr  eierk  of  the  attomey 
is  equally  good  notice  to  the  tireditor.'  But  there  may 
be  cases  in  which  a  clerk,  dearly  having  the  condnot 
of  a  cause,  may  l>e  looked  upon  as  the  attorney  himself 
for  many  purposes;  and  if,  in  this  caee,  it  liad  been 
clearly  shewn  that  Cox's  derk  was  snch  managing 
clerk,  it  might  hare  been  a  question  whether  bw£ 
notice  was  sufficient;  but  snch  does  not  appear.  At 
present  it  is  not  shewn  that  the  clerk  stood  in  the 
position  of  a  paity  to  whom  notice  would  be  sufficient; 
and,  therefore,  I  think  this  mle  ought  to  be  made  ab- 
solute. 

Matru,  J.~I  also  tgnt  in  thinking  that  the  notioe 
in  this  case  was  insufficient.  Cox,  it  appears,  waa  the 
fit  recipient  of  the  notice,  hut  no  question  waa  left  to 
the  jury  whether  Cox  could  be'  presumed  to  have 
ceived  it.  I  agree  with  my'B^dmef'GolCman,  that  tt 
would  be  a  great  extension  ef"the'mile;'«fUlidl'iitt^es 
notice  to  the  attorney  equivalent'to  tM<ice  toihe  party, 
to  hold  notice  to  the  clerk  sufficient.  Here,  however, 
the  only  thing  that  passed  between  the  clerks  was  some- 
thing amounting  to  a  n^otiation :  the  clerk  of  Cox  was 
informed  by  the  clerk  on  the  other  side,  that  time  'was 
wanted,  and  that  an  act  of  bankruptcy  had  been  coot- 
mitted,  and  that  unless  time  was  granted  a  written  no* 
tice  would  be  given.  That  is  not  sufficient  to  make  the 
derk  competent  to  recdve  a  notice  whidi  should  hind 
a  party  on  the  record. 

Cbbbswbu.,  J.— I  think  that  the  Lord  Chief  Jnstioe 
was  not  right  in  taldiw  i^n  himsdf  to  dedde  whether 
there  had  been  a  suffi^nt  notice.— iZa^s  aitobae. 
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Baroma  rf  tke  Btcktfiur,  mudtrxMdhrVirlmo/tJk 
AMKte  M  tweh  Oate  maik  w*rf  pr«tiiaiy  against  itta 

«Mr  Mac     Ikfimimtftm  <t  a  Jfimftir  ^  m  «atf 

Deelamtlen.— (**  Ovr  Lady  tlia  ^nven  flant  to  A« 
AaiW  of  ttie  eounty  of  1Iiddl«B«  b«r  writ  oIoaB 
these  words — *  YietoriB  by  the  gnee  of  God  of  Um 
IJnited  Xin^om  df  G^reat  Britahi  ntd  Inland,  (^«eMi, 
defender  of  the  Imlth,  to  the  Sheriff  ^Middleeex,  greet- 
htg ;  ndieress  Henry  William  Nmm,  lat«lj,  that  k  to 
on  the  90th  Varoh,  1848,  tn  the  ooart  before  the 
Barons  of  onr  Exchequer  at  Wvetrannter,  mmdtr  mud 
1$r  virtut  of  the  gU/Me  in  miek  4are  -mmte  mndfroviStdf 
BT  the  tatwment  of  the  same  Court  reeovered  agalmt 
Biai^jaimn  Mew,  one  of  the  pnUlo  «fficen  for  the  tnse 
Mng«f  and  fiir«ertaiBpenoinvnfted  in  oopBrtnenhip, 
ftr  the pnrpoae of  emyvngm  and  tartjinjt on  tite  ttaoe 
-and  boamesB  (tf  banfcm  in  fit^^md,  BoeMWDK  to  ft*  ata- 
tfrtasin  nufh  ease  made  and  iimvlSfld,1>y  and  mdw  the 
same  and  style  and  firm  of  **nwMe  of  WWbt  JoinV 
ttwsk  Banking  Company,**  and  wftddi  aaid  BenJ  amin 
Kew  before  and  at  the  time  of  the  eenvmtfieomeiit «  Ast 
■odt  had  been  and  at  (ha  time  «f  the  gii^i^  of  the  said 
fodgmeirt  atill  was  enoh  pnbUe  officer,  «s  oforcaaid, 
dnly  registered  hi  ftat  bemlf,  pvTsoant  to  and  aeeord- 
faig  to  the  foPce,  fonn,  and  effect  of  the  raid  Otetatea, 
«nd  was  sued  in  that  action  ao  tbo  nominal  dafoHdant 
ibr  and  on  behalf  of  the  aaid  cepartMenhht,  aocorcHng 
to  the  foree,  form,  and  effeOt  of  the  tait  statates,  as 
anil  a  oertun  d^t  of  t$fiOOl»  as  lOao  SI.  16*.  whidi 
topnr  same  coart  were  adfR^BV*  tiM  mU  Hearw 
'Wttliam  Nonn  for  his  Atmages  mii/k  he  had  awtahied, 
aawell  on  ocoasion  of  the  detahih^  dTthe  aM  dabtoa  for 
URoestaandchafseBhy  himtibodt  faiaaultfai  tl»t  ha* 
htff  CTpended,  whereof  the  said  Paajmrfn  Mew  as 
•ndt  jioblic  officer  «a  aforesaid  is  wamteA,  aa  by  fai- 
Cpectim  the  rolls  of  oar  said  EKohomer  ^tpoinio  ns'; 
■md  whereas  on  ^efaatf  of  lSti9  ssm  Heniy  WiHiam 
Vuiiu,  in  onr  same  court  we  are  Inforineo,  that  al- 
Ifaongh  jndramit  has  been  ao  as  Bftanuafd  ghon,  yst 
•Keontion  of  the  debt  and  dsmwes  ttfowsaia  sUn  re- 
»dnstohemade,sndon1}Aaffoffbe«ud  Hen^  Wil- 
Ham  Hnm,  in  oorsamc  coart  we  arc  'taHher  faifbnned, 
that  Thomas  Ctaxton  now4a  a  member  of  the  Mfd  oo- 
Mftnershlp,  wherefore  <he  tM  Homy  WUUam  Nam 
nth  berebv  beaonght  m  to'pfttMalifan  a  proper  f»> 
medy  in  this  behalf  aceordfaw  to  ^e  form  of  thn  stft* 
tnteo  in  snch  case  "made  ana  <lttirSd«d,  aad  we  being 
•wiUing  that  what  is  joat  fal  this  behalf  sboaU  be  dona, 
command  yon  I9urt,  or  honest  and  lawftil  men  of  yosr 
lamiwiek,  yon  nialEcicnown  to  the  said  TlK>raa»Cfau)- 
"Um  that-ne  be  before  the Baerons  if  oorvaid  £btdieqnev 
■ft  Westminster,  on  Wednesday,  tlie  BfA  May,  1MB,  to 
diew  if  be  hath  or  knoweth  of  -anytMng  to  say  Ibr 
Ums^  why  the  said  Henry  WUUam  Nonn  oaaht  n«t 
•%»  hare  exeenthm  according  to  the  form  of  "vm  sta- 
tvtee  in  sodi  case  made  and  provided  agaloBt  iam  the 
Mid  TlionrasClasrton,  eo  hc^nr oooh  memberof  the wd 
oapartoemhip  for  the  time  tMag,  as  sforssaid,  aa  issfl- 
fcged  for  the  debt  and  damages  afoiaaud,  witb  intenst 
mon  the  o^  two  eeveral  aoma  of  tBfiOnU  nd  8C  14r., 
m  the  rate  of  47.  per  wnt.  per  aamina  ftaMa  tho  said 
80th  March,  1848,  on  which  day  the  jndgmwit  nfoissaid 
mo  entmd  up  as  Ofbreeaid,  acoonl  ing  to  ibn  fotoe,  fmn, 
«B<  oflcet  of  the  s^  >oeo¥ery  aaA  m  thaadd  at^te^ 
if  it  rimtl  oeem  expedient  for  aiid  Hoory  WSliam 
Kunn  so  to  do;  and  in  what  mannaryoa  shall  execute 
this  our  writ  make  appear  to  the  said  Barcms  at  West- 
mbeter,  en  the  said  8rd  Kay,  1848,  and  have  you 
there  the  names  of  those  by  whom  yon  ahall  so  make 
known  to  him  the  said  Thomas  Claxton,  and  this  writ : 
Witness,  Sir  Frederick  Pollock,  Knt.,  at  Westminster, 
the  I6ih  April,  1848,  and  in  thatdovenMi  year  of  ovr 
MigB/  ■OiiwhicliaiU8i«M^r>A.o.lM8,«MliB4hia 


vMssM  BmIot  Tsrw,  uomcs  Imm  tin  tH  fimy  W 
lioai  Ifana,  liy  A.  K.,  hisattomvi  «a44eihM!'~ 
wh,  Wffliam  t^btttt  Bso^and  OIwImHB,  bq, 
IMP  of  the  said  aoiMty^  miiWMia,aswhsisi 
tiMt'llwMH  ThottM  GlactoB  haft  iMtaMthii»  III 
(the  oBld  aheriffftf)  haffi«Mc  whsreof  heoMUg!** 
BOtaoe  aa  by  the  and  mlt  he  was  asmMoiM, 
foand  in  the  same.  And  the  mid  Tttomm 
b^Mg'solemnly  demandad  oama^Bd  hiwiipm 
BoBiy  Wtiiiam  Nnm  pmyseMcaHoa  igikst 
Thomas  ClaXton  of  the  debt,  damagM,  and 
aforesaid,  according  to  the  foro^  form,  aad 
said  •recovery,  and  ofidw  atataterlaoiKhci 
provided,  to  bs  a^idged  to  hha,»  fee.  1^4h 
otention  the  dofoiaant  deuufied  0peDial^^ 

Wittatf  ia  auMort  of  the  demomr.— 4l«e 
ohjoottonstotkndoelmtioB.  RntLlt  aagUts 
mMtHoaed  the  statute  mder  wUdi  the  whs  ' 
BDodeat.  Thareareaevsralaatoiilillqgtaftsl 
ofjolnWilaehlMolu-;  fiiat,1hn«1saO<GM.4h 
which,  after  enabling  cmlidB  ooMttaaHfe^ts 
hcened  in  the  name  of  ih^  pUDli»alBwr,  a 
ISHi  aeetion  tbaf^exaeutfou  vpon  ai^  jo 
any  notion  vhtribwd  againat  any  pubSo 
time  befaie  of  any  such  corporation  or  eof 
rying  en  the  hnrfness  of  Iwnkcn  Wider  j 
tnat  act,  may  be  Ismed  ^akiobMy  ni«aib«lB> 
being  of  mraoorporatiDn  or«opart»mh'~ 
SQchexecntionrimll  l>e  iDeffiwtnalfsrtAfli 
and  satlshctiott,  &o.,'then  egaiart  aay  paM 
a  memlier'ot  the  time  when  the  ooatMtfte. 
1h»  jadgmentwaa  ohtafaie*  wintmd  iB»>sr 
a  "BiamEor  at  any  time  h^bw  aach  osMnst 
anouted,  or  ma  a  memh*  at  ttta  thneaf  Ob  ' 
obtdned:  provided  i^way«Lth«t<aoBoCh  eae 
mentiOMd  shaH  hoisawjd  T^thowt  leavtl 
on  motion  in  open  oottrt,"  &0.  By-thelft 
eotttinned  byoevanl  eubeeqaentjacti,  tai 
inal  by  the  6  ft  8  ¥lcti  e.  86,  mwnlbar»^«o 
eari'viiig  on  htnineas  vnder  tbet  Gob.-^  e. 
orhe  eoed  bytiiecopartaevshtp.  Vhsal! 
c.  lift,  m.^f  67,^  empowers  ^  Coorl 
ontion  agunsfe  the  -OMmhen  of  certain  joh 
pantcs,  on  judgment  ^|aunt  paUfo  offiesn,' 
scire  foeias;  tod  by  e.  US,  s.  47,  aS  the  ] 
Uie  7  0«o.  '4, 0. 48,  are-oxtencled  to  hoAiif 
canytK  cai  hnrinesawitiifa  tfx^flvei^e^ 
Secondfy.  the  writ  docs  4oi>iAege  thtttbt  < 
faamomber'otf'thtaoow^aay.  iWjystsidiiy 
a  strai^sr  1^  srire  laeiaa  on  .a  ftafftU^M 
pubUo  officer  is  a  Btat«(oi7  pnoeeding,  tad  i 
strictly  foUowed.   Although  H  if  tiie  wmnm ; 
tice  to  iasne  tbeee  writs -of  scbftftiAsUivMttin.^ 
must  be  tastaed  as  qf  a  termj  and^oaslraH 
ingfrom  the  time  of  the  so  that  it  h  ^ 

consistent  with  this  record  that  the  *I3 
may  have  heen  seed  oat  at  a  time "Whe* 
was  not  a  memlwr  of  the  company.  &S 
ment  is  signed  in  term  against  the 
company,  anfl  a  person  becomes  roemMtiaWW** 
Ing  vacation,  and  before  the  next  term flsw"*"  * 
he  eoold  not  he  seed  at  all,  aocoidha  to  theya 
form.  [F<ir*s,B.— Pevhapelt  would  lei  **JJ 
yon  to  say,  •'True,  I  wasmenJ>erat<h«tt*weT"*w 
but'  b^re  the'Botari  IsBuing  rf  the  wift»  \'**T#5 
8o.*n   That  would  he  •on  argwiiKUtatfw 
writ".  rf»ar*g,B.— Tfe.  itwofldbepleoBagfrl^f! 
offhoCoort  agahwt  iteftnns;  which  ^ijwjj* 
some  eases, when  essentld  to  the  merttesfw***"? 

OhHRpfon,  contra,— The  -mode  of  I*""*J."^,^ 
a  party  hi  the  situation  of  tiie  dtfgaWiWfW 
under  all  the  statutes  it  b  not  neo 
of  them  is  relied  on.  But  even  sai 
the  document  before  the  Court, 
dantkm,  is  not  such  in  laall^.  Iti>* 


teststt** 
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ifiBifawiN  ott  TMOidy  Mid  e— sa^owrtly  iwft  tib» 
tofipeeidldMMRcr.   Tfa«  only  dc&nae  opsKto 

com- 

BwKllwniitoki^  If  ithaoB^  bin  aettl^ 
Upinmt,  wkHih  ia  mm*  »BipIiuii9^  sad  arcn 
tttM&WfesvwMd  bar  pka^tf  Btil  tauneorder 

'  o  ia  a  deelantioB  in  tb*  Exobtqsar  tkat 
»44btor  W  tb«  Cnwm  aod  ihe  old  mo 
ibav»ha»n  iMld  Mflf*nvpliMagi>:  (jUdtr- 
iJiImiii,  »M— >  &  W.TOi.   Soy  is  a  aeire  facias 
ttk  MBMirtar,  th»  aiirMd  of  exoentton  aguBtt 
t  ^aml0  Mtidarint  ia  sur^oMga.   IPariU,  B. — 
)  aTMTMat*  aboat  the  sUtule  aia  saiylaMgo  in 
.  TMsiaMufcHke.thecBieof DEocaediAgauBder 
tkai^«Wa  tlw  affisnee  mart  oe  averrea  to  b« 
ttbe  ttatata,  aad  «v«b  tb«n  in  TSa  ibW  ^ 
rr.Jbte(ll£a8t,M6>  it  ibm  kald  anb- 
I  Mf  inndlty  that      paity  had  Hsted  anaat 
iiflhcitltiitabl  A*tothBiMSttdol9eoafiD,U 
Tfalidt  ayyly  to  oTwy  aaia  fctiaa— at  aoMmMi 
mtiweoald  be  had  altera  joar  and  a  dqr, 
'  of  which  the  atatnia  of  WMttniaBtar  3  tm 
-  \^ymSm  Su6m  Thafiawul  wntiaia 


\m  N^y^7hU  ia  aabatantially  a  dcdacatm, 
•It  irt  ralgw.  The  fiirt  objectien  it, 
the  plaiatiff  warn,  boaod  to  afleffo  an  act 
MHBrt  aona  statati,  (/V/a  r.  Bam^dy  6 
M  £«  V.  OimtUt  2  fiMt,  983),  that  he 
dwir-with  «Brtwiit;|r;  or  at  kast  only  shews 
'riirdtyy  iwta  t»  Imoiff  ^  «aao  witUa  «^ 
uathaiisa  his  asiog  this  pmssa  against  the 
ThafaiknianI  agaiaat  tha  ynhUe  ottoM  ia 
«>  tfea  orfcpdant,  i«ha  is  a  atnu^r  to 
'ftwthaeaaui  aaaaoo  eoold  aot  briag  a  writ 

rtfKVMMit.  ■ 

I  B.-Yo«        net  atata  tfa*  title  of  the  ota- 
'fonsasafc  of  the  statata  ganat«Uy  the  Coast 
1  ta  iBoir.  w^at<  the  rtatntM  aas,  hui  if  y<« 
'  laa  htace^rate  tills  the  Oevt  voaM  see 
■Hmseettcatv.    We  ase  thafthe  atatuls  t»- 
be  the?  (>e».  4^  c  40,  aad  cm^  be  no 
;Ai4othe-sec«iKl  point*  I  do  net  kw»w  in  what 
MiAewrM-eovld'haTO  bean.  If  iitunaevt 
iiWiBitiBi  eeaaaA  t»  ba  a  aeaabsr  «f  this  omq- 
dM  issoiag  f£  tbs  witt,  ha  aiiat  take  «d- 
'tbath^pleadhigiL 

ttCBsBoUTB  a«d  Vthot^  Bff.,  eoiwafwng— 
l>r<W^<aM>:^  ■    ■  • 


FREBOGATIVE  COURX< 

Failurt  of  proof— Gottt, 
^mt  BT^mmdai  •  fF»/I  made  in  Jiia  oam 
ar»j«Mw3w  tOher  Gramiatanea  s*^*'3^  ftM  to 
'  iVnKf^  KKu  mall—tiit  Preeeadvi^ 

Um  .  Wul  wot  pmmuumt.  againtt  on 
tfPro^^mid  **«  JBmtitoP  leat  eaadmntd  >n 

k»  UiUiiy  of  thia  eaaiv  ■»&-the  Jiiia«f  ««itaBt» 
>flr«>tedtnlheiodineat.     i       >  • 
•^MMod  fiw2iiy  were  hsM4  fir  ]CB.Baiivtt», 
nrMAf^  for  Mi«  Free.  , 
p  H.4nxa  FvH*  VEba  Co«rt  bai  a*  gmt  £&■ 
ViMstliadMirioB  ta  which  itehevld  eoau tin  this 
hlbst  ndMbtfldiy,  I  do  not-  think  it  my  dutgr 
■Mteowrh  the  whale  of  the  evidenee,  &  gnat 
»«^hHh  H  tiiteily  Mercat.   No  fewer  thaa 
^y^ilM  wttasassa  hwre  beeo  examiasd,  whilst 


to 


_  .  ,7  *t  isne  m  thta  eonti  is  only  of  th« 
m^Jz^^  *'^»  and  there  ia  le^  Mtate,  the 
vtiahNh  ant  be  dMUed  altowfaera.  of  tka  Triua 


of  ftboBt  itaH.;  mi  theaa  serentor-^ght  witneMv 
hare  been  exaMtned*  and  I  helisTe  somo  1100  pagaa 
of  daoaUioM  taken,  wen  intamisitoriM  at  gnat 
le^^th,  awl  1^  at  gnat  to  determiM  the 

qoMtton  wheibsv  the  yartka  are  to  lecetre  any  bentfit 
f^OB  the  Mtata  of  the  taitator  I  aB<  oadw  ordinary  or- 
tninstniffT,  the  oasta  would  leava  very  little  of  the 
oilginal  property  mwaiaing.  Now,  what  an  the  dt- 
TuinHtnnrm  of  the  oaaal  Hwa  it  as  old  man,  aerentif- 
throo  oTsevmty'lbar  yean  of  age,  who  has  no  ralatioM 
of  Us  own.  Two  nieoea  of  hia  cbesased  wife  lived  with 
him,  and  with  hia  wife,  yrbm  riia  was  alive,  and  ihe^ 
won  to  lum  and  to  hia  wift  as  thMT  own  children,  aod 
thqr  were  so  csnaidewd  on  aU  hands  up  to  tbo  latest 
p«iod  of  hia  life.  In  1843  this  gmiUeBun  made  hk 
will,  and  in  1843  he  hiat  lus  wife.  I  say  notbins  «f 
the  fovDMr  win  made  ia  har  lifetime,  thoagh  that 
miafat  be  taken  into  the  osnsidentioB  of  the  Court,  faff 
I  hmn  it  Atk  iu  184&  hia  intautioB  was  to  gin  tha 
bulk  of  the  pnparty  ta  these  twa  aieco^  ta  be  dividad 
between  them,  hairing-  pn^idad  not  only  iar  Ua, 
Osier,  oaaaf  til* naMc^wt' also  forheraoa.  In  the 
msnth  of  April,  1844,  be  makeaa  oedicil,  ia  which  he 
eo^lrma  tbM  will*  andenily  intending  that  th*  two 
nieoM  of  Ua  wifii.  Osier  and  )K>m  Free,  abonU 
enjoy  the  gssat  balk  of  his  proper^.  This,  at  all 
evmU  •ontiann  tiU  tho  henaau«  of  3846,  when,  It  is 
sD|cg«^,  bai  not  proved,  ha  coatemplatod  BooMth&ig 
of  an  alteralton  in  his  wiU.  Be  knew  in  1844  th^ 
Hr.  Oslw  was  p^iiv  hia  addrsases  to  Mias  Free,  and 
by  the  eo^cU  of  diat  year  he  frovidad  for  har  chiidtaAj 
and  U  ianotantil  184&that  it  ia  aoffiasted  then  wm 
aa  iaieatiea  of  making  an  nltaiatiwn  u  the  dispositiea 
of  the  property,  it  saana,  acootdiag  to  the  ustnu- 
tiMs  in  paper  A,  (sapaoaii»r't*obe  iaatractiooa),  that 
if  Kr.  Oskr  nanlea  Miaa  Charlotte  Fne,  then  bm 
ihan  tn  Uia  pv^erty  ia  to  be  redoeed^  and  she  u  to 
have  only  60i.  That  w  the  extsat,  »  far  aahar  intsreat 
ieeoBoomed,  but  swt  a  t^YUhk  ia  mid  of  Ua  Osbx^ 
who  WW  in  Canada.  She  is  not  to  be  inplieatad  in 
any  alteration  that  I  caaseeon  the  paper  itaelf,  if  that 
paper  is  aotalts^tetbv  aoiotelligibla ;  bat  I  will  taks 
It,  thai  intba  hagfaining  of  1846  then  wa&aooaton. 
platien  of  maUdg  aa  altenUon,  ondar  the  suppeeitioB 
that  Mr.  Oiler  «d  Mi«  Fiea  wve  to  be  noited  in'mar> 
rmfff.   The  aaxt  aooaual.  wa  baMoCthia  isiaapaas 

maricod  ^  which  potp^  to  ^  ^  ^  W 

ia  IS46>  and.  to  haw  beta  signed  by  tha  dogened ;  wha- 
tbar  it  ■  abaolotafy  pipW' ta  baae,  or  aot,  the  Coact 
willaotsttptfriaaain.  Oaa«UaeM,.iadaoiLaaya  that 
ha  battma  it  ta  ba  Ua  iagi»ates«v  though  tfaugenO*- 
man  Vaat  Mdt  to  he- nliod  apen^  aa  he  anya  he  aata 
anderadiKiTdaref  the-he^^*  wfaieh  iaeapaoitataa  hia 
tar  baaineitf  'Riew  ia  4aaibor  :wibiesa«  Mr.  GeorM 
Julna,  wbo'  dtpeosathak  it.  ia  tfaehaadwntiag  of  tSa 
ill  Ball  J.  Asanmtng  tMsy  wider  what  cinamataaMB 
wwaKdrBWB'Vp?  It  is  lud  that- tbare  was  a  asper  ia 
the  haidwntiM  af  ^  daosaaad  ^ewn  ta  Him  £Vaa 
and  Mr.  Oaler^  the  panort  of  whislk  was  to  the  sane 
effiMiMpaarr  B,.nsn)Jy,togiiTethepn>pa»ty  of  Uim 
Cfaialotte  Fna,  ia  tk^evaat  of  her  marriue  to  Ha, 
OriOr.to  hareoaaia  inCaMida.  Thea  then  js.  aaothir 
paper  pradaeedy  withoat^y  date^  by  whioh  the  greah- 
aa»idtaaaliaa  i^m^  fhr  aot  «aU  ts  Miss  Fnev  if  iha 
BMrles  lfr.Oifar,.to.SMPftit  baa^ianof  tbeproperta, 
bat  Mrs.  Oder  Is  to  4e  the  saaM^  and  aU  is  to  aeatta  ia 
Mr.Bsaartt.  TlieaoomMthawittef  tbeUth.No«oaB»> 
berr  184^  in  whiA  ik»  aentnts  of  this  paper  purpnt 
to  oarried  iato  oaaaQtioB.  Now,  let  as  see  a  littk 
what  aoB  tba  ail  laaihaoM  aadei  which  then  paaen 
an  rappoaed  to  baweibeen  made,  and  whero  the  ia 
execated.  in  the  fint  ]^eos,  all  these  vapers,  with  the 
exception  of  paper  A,  an  in  thohaadwrttlag  of  Mi, 
Bennett.   With  ss«nrt  to  pa^     staadiag  by  Uasl^ 

wfut  tha^  DaoMK 
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Uiat  does  not  give  Hr.  BenneU  aa^  portioo.  of  the  pro- 
perty. By  pafft  C,  Mr.  Bennett  is  to  takft  the  whole 
of  the  property  intended  for  Mn.  Oder,  in  Canada,  and 
in  the  event  of  MiM-Free'e  mairiese  to  Mr.  Oder,  he  is 
to  have  the  whole  of  herst  wii^  t£e  exception  of  50/., 
and  s  few  other  l^woiee,  Thewill*  to  the  aeme  effect, 
ia  execated  in  the  boaae  of  Mr.  Bennett.  The  wit- 
neeaes  are,  a  daughter  of  Mr.  Bennett,  and  Mr.  Jul^-an, 
aged  Beveaty-eight,  the  assistant  to  hls-Bon.  Thu  ia 
execnted,  certainly  not  in  the  |)resenee  and  with  the 
knowledge  of  the  .party  whose  interests  are  bo  much 
raejadiced  by  it,  nor  was  ill  Ulcely  that  it  should 
De.  Mr.  Beooett  had  reasons  for  keeping  this  secret, 
which  did  not  exist  in  the  beg^nniiw  of  1846,  when  he 
ahewa  this  paper  A  to  Mies  Free  and  Mr.  Osier.  They 
know  nothing  of  it  until  after  the  funeral  of  the  de- 
ceased.  The  deeeaaed  dies  on  the  12th  December,  the 
■olicitors  are  consulted,  a  commlaaion  ia  sent  for  upon 
the  14th,  the  commiauon  is  sent  down,  and  the  pArt^.  is 
conseqneotly  sworn  as  Uie  eKeontor  to  tha  will.  When 
the  will  is  xetnmed  to  the  proctor,  some  alterations 
and  interlineations  ate  observed  on  the  paper,  and  an 
affidavit  is  required  accounting  for  them.  The  com- 
mienim,  therefore,  is.  returned,  and  affidavits  axe  to.  be 
made.  Tfaey  are  aetually  sworn  to,  so  far  as  the  Court 
can  collect  iL^on  the  morning  of  the  funeral,  .the  22nd 
December.  Let  us  look  at  the  conduct  of  Uie  partiea. 
There  ia  secrecy  in  the  preparation  of  the  instrument; 
there  is  seoreoy  in  the  execution  of  it,  and  under  .cir- 
cuBi stances  of  a  vary  patnliar  nature;  and  tbefre  is 
seerecy.  from  the  moment  of  the  death  of  tile  daeeaaed 
up  to  the  day  after  the  funeral,  when,  in  conse^nence 
of  Miss  Free  having  obtained  the  advice  and  assistanoe 
of  a  solicitor  and  some  firiends,  she  entacs  a  caveat. 
Here  I  will  observe,  that  it  appears,  from  the  evidence 
of  the  solicitors  examined,  that,  from  the  moment  4hey 
knew  of  the  will  of  the  deceased,  Mr.  Bennett  actM 
under  their  advice,  and  these  gentlemen  took  iqwn 
themselves,  not  only  to  request,.. but  to  require — for 
that  is  the  exprasuon  made  use  «f  by  the  elder 
Hr.  Treadder— that  the  oommissioner  of  the  Court 
should  keep  all  these  matters  secret,  and  not  let  any  one 
know  that  he  had  sworn  any  one  executor  to  the  will. 
In  fact,  all  the  transactions  were  to  be  kept  secret  from 
the  world  till  it  should  suit  the  convenience  of  Mr. 
Bennett  to  have  tltem  revealed.  I  must  sa^,  I  do 
highly  disi^tprove  of  the  conduct  of  the  solicitors  on 
this  occarion.  I  can  only  account  far  it  on  this  suppo- 
sition, that  they  did  not  understand  the  relation  in 
irhich  the  coromisuoner  stood  to  thia  Court.  In  tact, 
he  was  the  representative>of  thia  Court,  as  asurrogate  is ; 
and  commissioners  ,aie  not  to  be  made  partiea  to  secret 
transaotions,  ^ffiye^one  pa^y  an  advantage  over  another, 
whieb  waetha  poject  in  view,  namely,  for  Mr.  Bennett  to 
tako  pAMeasion.  of  the  house,  and  turn  Miss  Free  into 
the  Btreet-rrto  iaka^  ^1  the  personal  property,  and  leave 
her  to  g«tyi4of,thQ-wUlasBhe  could.  1  aay  it  was  not  a 
zeputsbliebiansMUonr-^itwaanotinanydejtreeooneistent 
mth  that  which  OiUght  to  be  the  advice  given  to  clients, 
to  g^ve  them  this  nndiie  advantage  by  means  of  a  com- 
iwuoner  of  this  Court  who  Is  amenable  to  the  Conrt 
for  the  manner  in  which  he  executes  his  commission.  I 
say,  the  advantage  intended  to  be  taken  of  Misa  Free, 
by  the  mode  in  which  the  transaction  is  conducted, 
does  by  no  means  remove  the  drcumatances  of  aua- 
picion  which  attach  to  the  transaction  itself.  But  it 
appears,  that  in  consequence  of  this  delay  which  took 
place — this  discovei?  of  the  necesuty  of  having  an 
affidavit  aa  to  the  aiterationa  made  in  the  will— Miaa 
Free  was  enabled  to  defeat  the  machinattona  of  Mr.  Ben- 
nett, and  Miss  Free  remained  in  posBeseipnt  of  the  pro- 
perty of  the  deoeased.  The  solicitors  sluwld  have  con- 
ddeifld  how  neceaaary  it  waa,  to  eiia!M«  them  to  act, 
that  they  ^eold  be  acting  under  the  iMithority  of  the 
Court,  under  the  auotioa  of  the  acal  of  the  Court, 


confirming  the  appointment  of  Hr.  Benutt  ai 
cntor;  but  ther  go  without  tliriTcnd«Dtiala,u4  « 
fortunately  so  for  Miaa  Fresw  I  repeat,  this  is  act  j 
way  in  which  a  tmaBetion.of  thislundoi^  toH 
beoi  «ondttoted,  and  with  reflect  to  whidi  tht  Ga 
mastexpreaa  ita  dbapi«obation.  Now.lir.Symj 
who  waa  the  comraisaioner  in  this  case,  was 
edly  nualed  by  the  advice  he  received  froin  Mr., 
nett  and  his  s<Miciton :  heaoonfonodoatbucng^ 
he  praved  to  be  released  from  the  et^jageaxat 
which  he  had  unadviaedly  entered.  I  nake  u«l 
vation  on  him ;  he  was  misled,  and  acting  nte 
sdvwe  of  persons  whom  he  thought  better  4)o^~ 
judge  of  hts  duty  than,  perhape,  he  waafaiinelf. 
then,  we  come  to  the  conuderatifm  of  tUi  pii^ 
waa  exeottted  at  Mr.  Bennett's  own  booM— it 
executed  in  a  huny,  becanae  it  ocnnea  est  tbt  I 
in  the -intermediate  time  between  Hias  Fm  b*' 
down  at  the  house  of  Mr.  Rowe,  a  alveTsauth 
mouth,  goiiu  from  thence  to  ma^et,  and  ntaniq 
Mr.  Burnett^  house,  tliat  all  this  bnsiiiai »«  M 
acted.   How  is  this  appointment  made}  Thati 
made  previously  to  thu  day  is  quite  clear,  heam 
Julyan  aUtea  that  Mr.  Bennett  told  him  tbit  th 
oeaaed  waa  coming  there  to  execute  a  will,  tai 
Bennett  atatea  that  her  father  told  her,  to  exwoli 
papers.   It  ia  suggested,  on  the  part  of  Uim  Fm 
in  the  first  inatanee,  the  appointment  wssawdiJ 
10th  November,  but  on  that  day  the  decMicd 
well  enough  to  go;  and  Mr.  Serivener  rim  a 
unimportant  evidenee  as  to  that  day,  wiwn  he 
deoeaaed.  But  there  ia  a  letter  written  by  Mr. 
to  Miaa  Free,  and  he  wishes  to  know  wbra  tbei 
waa  coming  about  the  buaineaa  of  Mr.  Bovi 
appoiatauit  is  made  for  tha  morning  of  the  lltk 
parties  go,  Miaa  Frsfr  aeMmpanyiog  itfae  ^mmi 
tlie  pony  carrisge,  not  for  the  purpmef'SO  fiau^ 
concerned,  of  knevii^  thatrthe  will  ws»to  It 
cuted  but  anppo^ig.that.  li^e  was  to  BMMipu 
deceased  in  order  tamsloe  aome  arra^eaMat  *i 
apect  to  the  payment  of  jent  from  a  penaaef  Ai 
of  Philpott,  wIm  Wd  beea  a  servaiitit»i||fli* 
of  his  wages.   Hew,  ,olivnrve  the  ^te» 
which  the  transaction  t«l(ie«>plMe4— Mi« 
perfect  %noianoettitfttriiny tiling  ww>to      ,  _ 
any  alteration  i«.      will  waa  contampiaMJ 
time.   She  aoeomi^iea  the  deceased  that  he* 
to  Mr.  Rowe*a,  awwpanied  by  Mr.  Benaitt,  mm 
this  rent.   Havii^^e  v^tit  the  deceased  to  lul 
nett*s  house,  it  acflms  that  Mf-  Bennett  ^f^fffi 
them  to  Mr.  Rowe'a.   CapUin  |6ri$P,  s 
deceased  ssd  Miss  Free,  sees  them,  sod  he  bsMi  1 
Free,ont,.of  the  carriage,  and,<Fslks  dowa  tMj 
with  lier  ou  her  way  to  the  butcher's,  to 
then  going.   In  the  mean  time,  Mr.  Bennett, 
come,  finding  Mr.  Rowe  no|t  to  be  at  •»°»72" 
the  suggestion — accompanies  .the  deeeesol  ■>k^M 
own  houae;  and  then  whatr>*c«g|dinf  te  w 
dence,  ia  the  leaultl   Wi»,  between  thetuwl 
Miaa  Ftoe  waa  enngad  with  the  butcher,  and. 
return  to  the  houae  of  Mr.  Bennett,  ths  n 
action  takes  place.    The  deoeased,  it  u  mxU 
mto  Mr.  Bennett'e  house,  mi  there  »  r 
about  it;    and  as  he  passes  thnwgk  tbe  n 
Julyan,  who  bad  been  there  in  the  n»omiBj,sMi 
invited  to  stop,  becanae  the  deeeaaad  .irai  eom^S 
execute  some  papers  or  a  will,  say*  the  fl**""  ■ 
ded  to  him:  very  likely,  for  lie  was  in 


nodding  to  everybody;  but,  I  suppose  re«egoi«' 
Julyan— for  that  is  to  be  the  purpose  of  w"^J*^ 
peason  to  see  Mm  execate  his  will  He  '^■■^ 
quliyj  goes  through  the  shop  »**>.,''",,!!J*  ^bii 


and  tiiia  p^r  isfonnd  lyiM  on  the  taUe. 

to  take  it  up  and  to  ml  it;. 


ceased  issud  i 


toem 


ing  to  Mr.  Jutyan,  the  osaentioB  fKMsdi  wiUihi 
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murk  beiiw  mad*  with  respect  to  the  paper, 
nt,  "IlisisaU  ri^t."   He  is  preeied  npott  inter- 
mjf  but  he  denies  that  taiy  other  observation  was 
It  br  tbe  deeeaaed.   As  soon  aa  the  deoeaaed  had 
id  ik  mmt,  he  attests  Uie  execution  of  the  will. 
iBnoett  «VB  to  the  deeeaaed,'*  Do  toq  wish  Julyan 
•pr  -Yes;  Mjta,  Ogu.**    «Do  tow  wish 
Htoiignr  '*Ye«;  EmiiUiwnit*'  TWiathe 
tte  oeeatiMi  takes  place.   With  respect  to  the 
rvitDM^  then  is  nothing  more.  Bat  Hus' Bennett, 
jla^  wMsed  as  to  any  renwic  the  deceased  made, 
k  m  ufl  ninth  inte^(^tory,''8fae  bad  foigotten 
nlHnilar  drcnmstance— there  waa  a  name  omitted, 
I  was  observed  by  the  deceased  himself.   That  is 
jfortant  observation,  if  the  Conrt  conld  place  rell- 
inm  it  The  name  of  Catherine  lUchards  was 
M,udwaB  sapplied  by  Mr.  Bennett.   Bat  how 
irtiludor^naUy?  When  it  was  necessary  that  an 
ritiboiild  be  made  in  order  to  adeonat  for  cert^n 
HKt,  Wm  Bowflkt  was  a]^lied  t»;  idie  aars  she  did 
lb  ptrticnlar  notice,  bat  ahe  belierea  tfa«y  were 
It  Alt  she  eonid  not  take  her  oath  of  it.  AppH- 
iwmade  to  Hr.  Jnlyan;  he  made  an  affidavit; 
lAstoDtents  were  does  not  appear;  I  lind,  accord- 
ttke  practice,  it  waa  not  necessary  that  it  ahonld 
f  it  the  registry ;  therefore'  the  Court  has  no 
'knowing  what  the  contents' wifre:  bat  I  thhilr^ 
.  avidence  of  Hr.  Jnlyan,  it  does  deariy  appear 
M*er  saw  anything  of  the  kind— he  never  saw 
cttfiUap'tfii^'bluik.   He  saw  certain  tntep- 
■t  the  hei^  of  the  paper;  he  exaifained  it  par- 
because  Ue<might  be  called  npian  hereafter  to 
4  tiMy  wm  tilete  irl  the  exeeatiim;  bnt  with 
t*  this  particular  pastege,'h6  fcnowv  nothing  at 
It  is  extTBordlnsiy,  l^t,  whtm  the  attaition  of 
MaandaUpartieft«l»e^tttl«tbeatate«fthe 
ttdwald  not  have  stmck  some  of  them  as  require 
^   ^m.   I  am  quite  ^tej  if  thtf  case  bad  come 
.  that  I  shonld  hfetVe'seefi'it  waa  in  different 
tin  body  of  the  wiH^'  aftd^  If  I  had  required 
tfni,  what  answer  vbdiild- 1  have  got  ?  That 
•Ctb^witneasefl  reeoUM^d  nything  respecting 
'Wnld  have  been  the  eridenee  of  both  parties: 
Bnett  denies  that  any  obsfcrvation  was  made. 
Id  to  the  ninth  interrtM(Uory,  and  then  she 
tins  circnmstance.i  '  But  Hotf,  I  should  like  to 
ttle  about  the  iustniit^Msi  i  It  is  sud,  here  is 
*hidi  is  pM^ed'«tf'bi»<instnicUons  from  the 
Jxcsoie  not  Mfy^liUt  tiane  snbseribcd  to  it, 
*■  lohacrfbed  under  drcamstanoea  which  en- 
■m  to  give  it  to  Mr.  Bennett  while  it  was  yet  wet, 
^■Beared  as  it  now  appears.   It  is  not  a  single 
Mt »  nneared,  bat  the  whole  of  it,  from  **  J'^to 
"''"ton.   l-vtm  bajdly  conceive  it  possible  that 
in  riiould  have  been  made  in  the  manner 
Bot,  snppofaing  It  to  be  the  signature  of  the 
i)anderwhucircumttanoeswasitmade1  Not  a 
tuoeis  iwinted  out,  and  then  is  no  date  except 
Bot  that  is  not  the  important  paper ;  the  imporfc- 
1^  iftjpaper  C.   Paper  B  may  have  been  Instmo- 
^^^^  that  part  of  the  property  which  had  been 
?<uir*  ^       under  certain  event^  to 

Canada;  bnt  paper  C  is  the  foundation, 
^tl^a«all,ofthat  win  now  propounded.  Now, 
have  I  of  this?   Whj^ it  U  said,  this 
^v'lpaken  of  in  the  affidavit  ^acripta  by  Mr. 
■Mti'tti  ID  which  he  described  it  as  a  paper  m> his 
''wTttiDg,  and  s^ed  by  the  deceased.   It  par- 
L   kt^J**^  by  him  in  verification  of  the  paper. 
■"Ml  laffix  my  name— John  Britton."   An  omec- 
pnitiken  to  it  as  proof  of  instmetions  c<mung  from 
J*  ""Jock  the  Court,  on  reading  it  in  the  first  in- 
then  was  something  extraordinary  with 
^wthis  ttfvt.   Here ia paper  B,  of  a  diffiuent 
^"uo,  wldeh  haa  nothing  to  do  with  the  preaent 


will;  that  is  pleaded  to  be  rfgoed  id  the  handwritSng  of 
the  deoeased,  And  tht^  nM  two  witriessea  to  prove  Hv 
It  is  said,  that,  acotttdiD^  tb  the  tisiial  pVa«liee  of  the 
Court,  it  mnst  be  taken to'twhls  rignatore,  beosose  It 
is  tiot  eontr«dicted. '  Why 'vraa  paper  ^  oomparatiitely 
speakine  «nimportant,'t»  be  eo  proved  ?  It  is  said  that 
thik  ia  m  through'  an '  Inadvffrtenoe.  I  ihonld  be  Tezy 
glad  to  know  bow  Ifa^-lnAdvertenee  ardee.  Nay,  It  waa 
soggMted  that  the  parties  w«re  Mititled  to  read  it,  be- 
ean«e  it  is  mentioned  in  the  affiAa*tit'of  BCripts ;  as  If  the 
party  was  to  give  evidence  ft>r  Mnlsetf  1  But,  when  I 
come  to  lo4^  nlittle  M  the  interrttgatories^  I  cannot  con- 
oeive  that  there  was  Inadvertence  ill  It.  I  find,  in  the 
second  interrogatory  addressed  to  Mr.  Triggs,  he  sayi^ 
**  I  attend  to  be  examined  as  a  wltneee  in  this  cause,  at 
the  request  of  the  proctor  for  Mr.  Bennett ;  he  shewed 
me  the  slgniattire,  purporting  to  be  that  of  Uie  decease<^, 
to  the  aforesaid  script  B,  and  asked  me  my  opinion  of 
it, 'Which  1  gave  him,  agreeably  to  what  I  have  deposed 
fn  chief.  '  Mr.  Treaidder,  the  prodtifeent'a  solicitor,  waa 
■tso  present  at  meh  time;"  and'sb  forth.  Hen  is  paper 
B  pndneed  'to  know  whetSier  he  will  swear  that  to  be 
the  deceaaed's  signkthre  ornot.  Am  I  to  suppose  that 
the  i^rdctor  was  so  ignorant  tit  hlk  dnty,  was  so  ignorant 
of  tne  ptaetice  of  the  Court,  as  not  to  think  it  ne- 
cessary that  the  witness  shbuld  be  produced  to  Iden- 
tify that  which  is  consideted  instructions  for  the  wiU 
preponnded?  I  cannot  fir  si  moment  think  that  it  is 
a  mere  act  of  inadveM0nce.  And  be  it  the  signatnn 
of  the'  deceased  or  not,  under  what  circumstances  waa 
it  written— 'at  what  time  before  the  preparatidn  of  the 
will  of  the  11th  NoVembef?  Not  6  syilable  ie  said-^ 
nothing"  to  lead  the  Court  to  conjecttm.  Paper  B,  It 
is  stated,  was  written  In  July ;  paper  C  may  ha«« 
been  written  at  any  time  between  July  and  thb  10th 
or  11th  I7o«einber.  ot  at  any  ethdr  Une  befbn  or  after, 
for  there  is  no  Information  whatever' g^vdn  to  thia 
Conrt.  What  is  its  purport?  Why,  Aen'ts  a  paper, 
in  the  handwriting  or  the  party  benefiting  Irimeelf,  by 
which  he  is  to  take,  nnder  certain  cireumstaniK^  nearfy 
the  whole  property— and  what  for?  "  For  his  long  and 
fiiithful  services."  Mr.  Bennett,  who  has  been  collect- 
ing his  rents,  SOL  or  401.  a  year,  for  seven  or  eiriit  yean^ 
for  bis'  long  and  faithful  aervicee,'ia  to  have  the  whole 
of  the  property,  to  the-exolHsIon  of  these  nieces  of  hia 
wife,  and  to  one  of  whom,  lb  Jnly,  1846,  he  had  in- 
tended to  give  the'  ahaM'of  Mbs  Free,  under  oertaia 
ciKumstancesI  Why,  the  cibeistarta  with  impmbaU- 
lity— starta  with  dilRcnltjriipab  the  <fiaeft  atutfmndatiMi 
of  it.  And  when  one  seea  tin  mtuiner  in  which  the 
bnnnesB  ia  eondncted— 4hiB  hntried,  hasty  maimer,  for 
so  it  mukl  'ht  called— the  case  haa  a  most  InanapttiiMU 
appearance.  Now,  let  us  see  what  this  eentleman  w«s^ 
and  what  was  his  state  and  condition.  He  had  been  a 
commander  In  the  packet  service;  he  had  retired  from 
that  part  of  the  profession  to  sit  himself  down  for  life  at 
Falmouth.  In  the  early  part  of  hu  life,  at  least  before 
1&37,  Miss  Pickton,  a  niece  of  his  wife,  rerided  with 
him  and  with  his  wife.  In  the  year  1837  that  ladv 
married,  possibly,  net  mtirely,  in  the  firat  instance,  witA 
the  approbation  of  the  deceased:  but  I  think  it  doea 
clearly  appear  that  he  attended  the  marriage  and  gave 
her  away,  or,if  he  did  not,  it  is  olear  thathewaareeon- 
dled  to  It,  and  reeelved  her  and  her  husband  in  1840^ 
wlien  tlMy  came  frmn  Canada,  and  their  son  with  them, 
with  ennte  afieotion  and  regard.  So  then  was  entire 
forgiveness,  if  fault  there  was,  in  hie  estimation,  of  Misa 
Pickton  having,  in  his  lifetime  married  Mr.  Feather- 
stone  Lake  Osier,  which  he  was  deprived  of  the  ser- 
vices she  had  pnvioiisly  rendered  him ;  so  that,  bo  far 
as  this  Court  is  concerned,  whatever  was  his  ieeling  ia 
the  first  instance,  that  it  should  be  worse  for  her  if  she 
married,  that  she  should  -never  have  a  larthiBg  of  his 
property,  it  is  removed,  because  in  1843  he  makes  a 
will  and  gives  her  the  r«d  property,  and  undei  certaiB 
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Oft^iagndM  to  her  mm,  nA  ia  1M4  W  aukm  a  e*- 
HxaL  Thw,  I  w,  th—  to  an  <nd  <rf  to  ilinJuiwin 
uMibariivto^pwIod.  At  ib»  tin*  «(  Mil*  Piek- 
fetm's  mmnugt,  Wm  Fim  odium  to  mcmv  bar  pImcl 
•ad  ihe  to  bma^t  a|»  bj  A*  dMMwd  m  bto  chil^  mA 
ipaken  of  over  aad  ov«-  tgain  as  hto  oliUd,  wad  ha  fiw* 
•iMiitly  aaad  she  would  have  hU  pvopaity  at  hi«  daaih. 
^oagb  it  is  av^gcatod  that  thto  wm  at  the  daaia  of  hia 
wife,  aad  that  he  might  aoi  oaataattplata  it  as  a  final 
dbpoailieBf  jet  H  ia  uaar  that  he  aftpcovad  of  what  be 
had  daoe^  and  adhered  t*  H  aatil  sane  tkae  ia  1846^ 
This  geiiueaian  is  described  to  liave  been  aa  Ulitei^ 
penen— «  person  of  stroog  pasaism,  and  gieat  yindictive- 
lun  <^  temper.  This  may  be  all  verjr  traa,  aad  if  Mr. 
Brittoa  did  think  that  Me.  Oder  and  Uin  Free  ynfn  to 
be  nurrtod  darina;  his  liietbne,  there  Might  have  beea 
■NB*  naeaa  «bj  be  dumld  bstve  deprived  her  of  a  part 
of  tb^pnperky  whldt  ha  originallj  intoadad  to  give  ner. 
Bat  hew  H  that  to  aM  Hn.  O^ia  Canada}  The 
talv  way  it  alfcctad  bar  waft  to  dawble  thaamooMahe 
tmc.  oadM  the  will.  laoa  qpeaktog  bow  «f  1846;  svp- 
peeathe  p^er  wxiMaik  at  Ibat  tiote^  theugh  the  eUwa- 
•tawM  doea  not  appear.  In  19M  the  dsoeaaed  waa  in 
adeeliBiagalatoof  health.  Ia  1844  be  had  aa  attack 
al  bpoitthitia,aiHL  wA  ether  period^  of  drep^,  wad  wstw 
«•  the  chaat ;  aad  all  the  witoaasM  depose  to  an  altera- 
ttaa  in  his  bodily  appeaiaaee  at  that  tiffie^  and  many 
afthemalsaaatoliianund.  Mr.  BvM^;baim  attends  him 
tfarongh  tbayear  1846,  and  thnN^pwtof  1846.  Thia 
•■■tlwaaa  wasatt8»ded  dai^  hia  fltoeaa  by  Mih  Frea. 
TbeM  aaa  ba  ae  doubt  aa  to  kba  nuaanr  aha  attended 
Vfom  Urn-;  then  can,  ba  no  aa  to  tba  dachrationa 
ke  made  with  le^eotto  bar.  Though  he  may  not  have 
My  ^ppredatfd,  acoordiag  to  Mr.  Juoaghaai,  the  valoe 
•f  her  Mrricea.  yet  the  tmbU  to  that  her  healih  to  aa- 
xianafy  affactedyawl  aha  toadvtoed  that  she  most  leave 
Valmonth  a  ebange  of  air.  She  eoBaee  to  London  in 
1040^  and  tenama  JMre  lar  about  idx  weeks,  between 
FebnMiT  and  May.  to  the  ooodoat  of  the  da^ 

•eased  daring  tfaw  timet  Is  be  not  expressing  his 
■ttxtona  deatoa  for  her  tttorn  to  evety  paatm  with  whom 
ba  to  in  oMDmiiatoatioB,  andaaying  how  be  nuased 
karaarvioM?  And  when  ebedbdnturo*  to  it  not  proved^ 
by  witeeases  who  were  ei^Ua  of  makiag  the  <»)serv»> 
llmi,  thi^  be  teaaived  her  with  tba  gN^ast  affection? 
Aoiagfa  ba  bmaaBdyanoeiOC  twioe,  Held  yow 
iMg.ai,"  BBd  mnkeo  in  a  •Hntoh  w^y,  ys^  hi  hto  ga- 
vmnL  enidnet  be  tieaiad  bar  witb  the  gnateat  eanv  *Bd 
tasdeiMesraad affection.  Idaaetfind  itspokea  to 
■■r  penon^  that,  br  the  deneait  of  hto  win  b^  Misa  Frae 
isidi  Captain  Gtiffia,  tba  deaeased  expaeased  Mrethiag 
Btae  the  in^gaatieft  ptoaded  iailia  aU^fttton;  quite  the 
•SBttary.  Oiae  witMM  Mys  ba>  was  w>t  dtoaatiafied; 
all  be  aM  wa^  «  Umphi*^  That  w«  net  "  a  atmg 
agpiuiston  of  uadimatamy"  aa  pleaded.  Aaotbs*  aays 
ha  aooMad  jMsfeotiy  wall  aatiAad.  It  to  not  uuta- 
toral  that  Hisa  Fmo  shanU  harre  done  aa  she  did.  The 
inU  waa  depoeitod  in  her  cnatady;  die  waa  leaidiw  the 
baane;  die  depoeited  it  in  the  bouee  of  a  neighboBiv 


m 


hof  ainrthlB^h^paniattoba^nHgbt  pve 
it  to  Um;  and  be, U  appeaaa^knew  at  thto  timathat  the 
p^si  wa»Q«ta#berhMiiiiaMitheaato>athiBg bathe 
■■pmaiiwa  be  wasd  toabaw  that  be  Maaot  to  dsfvive 
iDH  Fne  ef  bto  property,  aad  atiU  law  that  he  ktended 
to  dapiiw  her  eeaaib^  Maa.  Oilen.  In  the  nMoth  af 
Mrtbadaaaaaedbad  aAiUttea^feewhkb  ba  waa  ^ 
taaded  hgr  Uk.  Bnaghanv  an4  diuiag  that  ttoaa  then 
me  the  caounencuMnt  of  deluetona»nat  ao  freaMsatly 
aa  they  aabee^neatly  oeannsd,,  bat  ecoaalonai^,  and 
tbey  beeauu  meore  Treqaept  aa  be  bacaaae  more  ib- 
firm.  Na«%whe^artheMdeIasieneabeol«tdyanMQnited 
to  that  trrihui sally  caOed  iaaanitv,  pnieaUing  at  all 
periods  of  time,  may  bs,  under  the  eircomstancea^  a 
QiMstioB.  That  tbey  wm  frayaeat- there  can  be  no 
doabt,whaiaT«rtbato>Aa«ul0r.  Xlaa  extent  of  them 


to  pMvad,  I  tbiah,  W  the  nilawwu  aad 
MrTBMnatfehimaalC  Whatwsietbs" 
seaacewtinnally  ia  tba  roooi  wifli 
cats,  piga^  and  fcacaaa  afthat 
sstt  who  slept  with  bim  was 
dnrfng  tb*  ■tohfe  to  drive  away  than 
Mr.  Bennett  bimaetf  admito  that  he  i 
to  drive  them  away,  and  thia  set  la 
of  say  fit  of  iUMH  uadcr  which  ba  toh 
ttoae.   Mr.  Beanetfa  plea  ia,  that  to  thi 
Jaly  be  wm  for  ahoitt  ten  daya  prevtoedy 
dniiBg  thai  time,  and  aa  ether,  he  saffetel  n 
riMM.   That  to  tUaproved  by  almoat  aU  th* 
What  to  Blr.  Bannetfa  euggMtient  Nettal 

fphine — that  to  the  ingenoaty  of  oeanad;  bet 
Dsioas  are  predneed  by  tae  kage  ^^uaSUcjot 
brandy  and  wine  whton  tba  aaBHaw  is 
firam  morpbiM  piU^  «f  vAich  ens  ww 
evesy  nignt^  ami  wl^ch,  bein^  p«pMii 
8eriptio■^  in  164^  ware  net  liMjr  to 
eflieet  aaggeetod.    One  to  to  be  takca  m 
**Ohl"  si^racoaMd,  **Mvenl might  have 
at  oaao;  there  ara  ei^  er  niardeaca 
Bat  in  )Mi  they  did  not  pmdaee  thw  ' 
any  oecaaton ;  but  in  1M^  particBlarly  a 
taraiag  ef  tlw  eantoge,  in  the  maath  of 
beeame  mare  firequent.    What  to  the 
daeed  to  contradict  thtol    The  eviikaei 
enaminatioB,  ia  wbidi  it  to  mid.  tiiat  ttoi 
riede  ef  tiaao  at  whieh,  a^pannlly,  be  kad 
pawom;  and  the  ovidawia  af  |iiiiaiw,  asaa 
are  to  ha  rdiad  apoOfr'that  at  ti«M  bawaaU 
a  ntbmal  manner.  Tba*  tothavtaaoatesto 
to  will  go.   What  doea  it  dgBify,aaMiou>i 
Biog  waaeorreot,  that  he  saw  btoa  Mns  be 
the  will,  and  eonvereed  vritb  him  1  Tto 
sn  exeepthre  aHsgatien  wapastiag  hue  a 
bnttoitlikdytbatbe  toeormotmaUbi 
aaya  that  na  pemai  waa  with  the  deemm 
riage.  Why,  nethhig  eaa  ba  more  elea^ea 
of  Julvan  and  MiN^eraett,  tfami  that  M 
aceoanany  the  deecaaad  to  Mr.  BeweV 
CaptaHi  Griffin  expressly  atatee  that  he 
and  helped  her  ««tt  of  tWaearriaga.  Ida 
Mr.  TNcanin*  to  iafoiag  Ms^  hot  I 
miBibnB«bMi&ur,  and  not  «nito  asearsta 
eiNMBslanemttSksbbeakBtaK.  It  to  not 
ba  oodd  hnv* ^akn  to thwliiiiiij 
atone,  vnleH  H  wna  at  tba  momcotthat 
if  he  did  aa,  kneeksd  at  Mk  Bow^a  den^  te 
he  wm  at  home.   Bat  be  aayv  tfeu  be«^ 
by  tba  aido  of  tha  eaaiiagav  MSS»eiJag  with 
eeaaed,  mtd  Him  Frea-.was  not  thssi^  the 
proved  that  she  was.   What  reiiaM  woaW 
i^aea  on  a  wHuom  of  thto  Iciady  with 
raeyofdatml   And, aftor  all,  what 
tween  Mr.  Tregming  and  the  deemaedl 
deeeaaed  oppean  to  know  that  ba  to  v«y 
aoeb  to  the  cenvecaaakn  with  half  tharwib 
Mtobell.  tba  ahemtot,  an  that  aa  lbs  17th 
be  bmnained  with  him  lac  a  botlto  ef  olira^  fcr 

be  dwma*  U  ML;  Aa  deaaaaad  am  Itot  » 
boagfaldma  fcr  lau        the  9dl  ■■ 
hnmour  bi■^  bat  it  to  cbasged  ta  hb  c 
whoever  Aer  may  he.   I  shaaU  lika  ts  ms 
ebaige  to  maSe  oat  ia  McMtoheU'e  boek. 
nqiect  to  the  nnrphHM  mlla,  Mr.  Mtofaet! 
that  tbey  would  aflbet  hto  mind;  as 
them  migfat,  if  he  bad  taken  twofrty-fcarpwaP 
inatead  of  one  eaeb  night,  hnt  tbera  is  aa  prerf  ^ 
did.   AU  that  appems  » tbm-sfaat  Aadn**' 
eocaaioBaly  ooavarM  in  a  mtieoal,  '■"^'^  _ 
but  there  wesa  abort  periods  dariagwWdi 
cal  attendant  appoam  to  bans  ooarids^  ttoMB 
migbt  ba  a  loSnntsririL  Ha«Utast«r^« 
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M  ke  tiiiiiks  the  dduiois,  m  the  -iluiini! 

in  agt  and  Mtnli/,  inn  pnduHi  by 
(fOemua.  n^«Mj«rtiM7Mj  not  hMw 
«lHt  it  cdM  pMWiiBt  famlU,  to  the 
exlot  Ait  It  «drted  <ia  Wm-hf  t.  IP«H^ 
M7)  ttd  Fsmlm  t.  2>«Mmi,  (boC  Mported). 
■MBB  ft  dmnetor  cf  imkeaility— «  cbm,  st  ah 
•f  InetHatiBg  «i^atf  ty,  St  «MSMt  be  denied, 
frequent  oeeMow  he  was  tobwulng  •mitt  in- 
;  not  only  Miuhhm,  bnt  imbeollity,  mi  wm 
leaf  Mtaveqairiaf  **tlunglrt,  jiid)riMnt, 
AetioB,"  aeeoitog  to  tfae  toohmviA  plMdi^  of 
bBit  Thea,  what  waa  ^  atato  wd  Mnditiati  «f 
KCMedatthtfoiM^f  the  «xeeati«i  of  tlie-wiU'? 

■  kxft  to  an  eh*  atato  «f  geatleaiaii  an  tiM 
Mr.ScrircMraaeahiBijaidlMVcahiai  at  night 

■tMtoar^aauwitirtowUcIt  ka  haa  depnaed  on 
nadm  WkatdeaaliaaajonAallthKoMni. 
1%,  ha^  left  him  om  Oo  MNii  in  -M  atote. 

■  to  the  dBBiaaeya  hoaM,  and  toda  him  In  Aa 
Me^jN^aeaty.  "Wliat  hi  hit  tito  n*an  jw 

Wkj.  he  ie  anbjeat  to  tiie  aane  apectinl 
I,  lod  tie  ia  ealkd  to  drirc  tibeae  peraws 
I«y,tlKae  ciioMnataMiee,  if -they  do  net  go 
alfaat  &e  dimMuud  ma  cnteatable^  do  make  it 
■7  Ihet  Oe  Cowt  abonld  attend  to  nad  eon- 
mdenee  of  ihe  witoeaeee  aa  to  the  tranaae- 
tlw  giaatest'taveand  tiie  gteataat  jaalonCT. 
hBM  IB  end  to  ham  hmm  a  pereon  who 
_^  Bobedy  hot  himaetf  that  he  tnily  atadied 
hrntificntien :  hnt  -hen  Mr.  BannatL  In  Jria 
■dnttiBg,  writon  dwarn  hb  «iaw  and  iUtfa. 
fntm,"  ea  Qentraated  wHh  Miaa  i^^a  Aanm 
hhtioMflhe  haa  Uvadidth  hin.  He  haa  «ejP 
^nB(B,andaondaetod  MsaeUiato  a  oevtafai 
iui  thie  it  ao  anpariar'to  nnr  oUnia  ahe-eao 
fnkm  "fbrlan;  and  fahhftd  ••Fnaea,'*  aa  to 
^fth  diqxaitien  ptetnUa:  tawreton  theCeart 
Wtfridarii-wifli  jedoo^  aaid  saepicioii  t  Whal 
tfat  princ^de  -we  lean  of  teeUneirtary  law4 
»  Mt  aiweya  toM  that  tlwve  maat  he^  whan  a 

fen>iB  aiactnatingr^tato  vf-cmdty,  peoof  etrong, 
ttthe  firoou^taaoea  0f  1me>aaaB^  of  hie  ara*- 
BtitawaiwhiektbatranaMrtionia  toha  pe»- 
ind-wiwee  €h»  yar^r  hiaaadf  ia  n  mriietvf  a 
faitenbt,  aniefe,  ivitii  a  fowr  anaaptian^ 
the-whola  pnperty,  -thrGomt  la  to  leak 
HMttliere  ie  proof  urtpcKtienato  to  tka  exlgan> 
Ai  can,  that  tbawUl  Is  Ibe  wOl  of  a  free  and 
>  tatrtoa:  Hov^  the  aireoikatanaaa  here  onabe 
WB.«f  ai  vUMn^  hi  nffUoh  Jedovey  ia  to  be 
'  mie  TCfyiiaRied  manner  in  ^ick 'the  paper 
<»OBt«d  ia  anfiBieiitto  arowe  flw  vlgihaOe  mA 
'  t^tiwCoBit.   Hlieie  is  off^vfUenee  af  pve- 
tiy  the  daeeaead/;  all  'thiele  to  ha  amplled, 
l^tbr^'atideikee  token  vn  the  oondidit;  and 
'  niecBBe-Bo  taken,  nt'oases'of  weak  omaDity, 
v^imfthamitt.   What  Mtmo  there  1  Heaeis 
. '^THiirharian  pataannotbiAiilgfa  lituftion  of 
*W  wt  whoeeyt  lona  charaeter  nm  anpaaia  no 
HelanMna  «f  aiT.BeuMtfr-pBrhapa 
^>nfetinniMBfaiee«m4rama6tionin  >yieatkin. 
lypWTO  rtatas,    dpon  the  momi^  of  the  11th 
1*^"  ('iritioh  itfM  the  first  time  he  knew  anything 
«ia),  *<'aboet twelve  0>fllook,  I  was pMsing 
Weflir. Bennett,  wheea  faonae  ie  only  thne 
r-T!"  *wn  that  in  which  I  UTe,  nd  Ttr.  Bbd- 
^  Mhrtehb  Aep:  'Jnlyan.'  he  aaid  to  no,  'I 
V»:  Oaptabi  BrittoD,'  (memhir  the  dmi— d), 
^n^MtobeheietoaigDhiswifi.*  Heaakedne 
;;;^b»a-wttoeeatoit,and  laaeented.**  THa 
L?^*MDoeaMBt  af  the  engagenmrt  of  Mr.lulyiui. 
ik!!S^*^^^^«««««l  hasappokited 


thffl  appWhrtment  caaidef  Oonnael  asy  tiiey  cannot  tdl* 
FtomtWcMtae  wMeh  tiie  trananetiiBi  faae  taken,  jou 
can  haw  no  evidenea  b«t  Mr,  Bennattf%  and  Hr.  mm- 
natTa  apridenea  oonW  notlia  feftheedrfng.  Taiytraet 
hot  Mr/Bannott  AavM  htm  taken  can  tokacra  aon^ 
thing  nwTC  than  what  is  adduced  on  this  peat  of  Aa 
tnuwaetion.  He  dnrald  not  liave  plaeed  hMaeelf  in  n 
pe^tiim  fai  whitb  faeeannat  gin  titeCovrt  some  know* 
ledge -of  the  prepnrafloti— JWien  the  instrwstione  wen 
sfven,  if  then  wen  nMtmotions  at  all.  But  he  knew 
that  the  wfll  ww  te  ke  eseented  Vtai  day,  and  this 
appointmant  was  made  ^  Ae  deceased  to  eonie  to  kb 
honee.  The dacaaiedeaBnate anrange totnakeadedvo- 
tionflrom -the  wages  of  the  BCTTwitoiFHr.  Howe:  **«nd 
why,**  «m»iflel  again  if  hewascapablerfeoetrana* 
action,  wae  lie  not  efanotkert**  By  no  means.  Itte 
(ti  along  beeta  stated,  tlwt'tka  erMenoe  of  enadfy  nM* 
beeqnaltotheaet  It  la  ponible,  that,  with  lha  asM- 
anee  of  Hr.  Bamwtl,  the  Aaeeaasd  aoight  iwve  taken 
some  portion,  kowevtrsnwH,  in  the  tnuanettao  «n 
oeoaaiott ;  b«t  aoea  it  fbRow,  that  beesnaa,  nnder  lln 
BennetPs  <tirftion  and  enptrtntendeno^  In  night  Im 
able  to  tnnsaet  tliis  %ilrtneaa  with  Mr.  Rows,  Aan> 
fbn  lie  is  able  to  wAkfr  a  wfll  under  Mr.  BenDett^ 
saperintondeaee  a  will  by  whhdi  Mr;  Bennett  is  to 
toke  Ihe  whole  «f  the  property,  oonttaay  to  ike  intMH 
tions  wMeh  eicisted  donng^at  period  er  time  In  whMi 
there  is  no  denbt  of  liia  okned^  Now,  let  na  lotflE  ft 
nttle  to  see  wliM  is  th«  evidence  given  by  Miaa  Bmnli 
Bennett.  Then  an  two  wafys  to  jvdge  of  the  mAt 
doe  to  the  witnesses  speakiftg  to  one  tiniiaaetien— ons^ 
when  they  differ  inoA  matni^-fai  tnportaat  ftc«ai 
and  one,  wlien  'th^  ooneor  in  iumnlarial  HtOB 
Rk^y  to  hare  nnffe  iMpieaaion  at  Mm  -time ;  'toe 
where  fhey  do  agtoe  on  nnlnipevtant  -prints,  «nd 
tend  to  go  Amnigh  wHh  the  greatest  meenTwrr  iH  »t 
todk  place,  tt  ma  engender  enspielon  that  then  wit» 
neases  an  not  diepoaing  fttm  a  reeoDsetiaD  ef  irioft 
passed,  bat  'from «  certoin  een«ert  as  to'the  masaarftiB 
evidence  shonld  be  given.  That  ocenn  vwwt  end  war 
again.  Itiass(Idtobeatost«rthe certain^ oi fMk 
molleetkm  whrti  one  wltneao  neo11e«to  *  liiuuinalUM 
the  other  floea  ntft  remember  (  bwt  wlien  tiwy  eemng 
in  TTiinate  parfioiflsn  not  llltaly  to  nnke  an  inqpreerioB, 
it  does  create  a  snspMon  ilHrt  tt  la  eoneortefl  avMsnaa* 
It  is  sud,  "How  absttrd  It  is  to  svpposeHMt  an  old  wn, 
sneh  asMr.'Jnlyan,  agea-n>ranty-eight,ahoa)d  fa«n«>fc 
his  evidence  by  heart.**  lase'bethingiinprohable  ik^ 
then  wen  Cramient  Inltovivws  between  Mf .  3 nlyan  «n3 
Mr.Benaetl.  I  see  aft  waaMi  why -this  penon  shooM  as*, 
on  aceevnt  of  hfrag^,  have  got  his  evidenn  ty  hnrt; 
I  see  no  reason  wln^  BmnMSennett'abonld  not^liaffa 
got  her  evidence  hy  heart.  fTow  let  ns  an  Miss  Biaaaa 
Bennetf  a  eTfdenw.  [The  leatwd  Sodae  than  rend  the 
eridenee  of  fhis  wttness  to  the  tranaaehsa,  uuenainnany 
noticing  its  agreement  in  mimrte  partioalare  wMi  ihftt 
of  Jnlran,  the  chief  diffiwence  fcrtween  the  two  a»- 
coni)ts'beh)g;thst  Jnlyftn  says  that  the  deceaeed  pntbdi 
tbamh  npon  Ihe  seal  and  said,  **  I  deliver  this  as  my  iMt 
and  deed/*  Enrnta  Bennett,  that  he  said ''aet  and  dasi^ 
wOl  and  tertanient;**  and  continued :— ]  I  any,  tiite 
apwemant  in  mhrato  parBenlats,  which  an  themsdny 
so  unimportant,  and  nei'lihely  to  ttnln  an  ImpieMsn 
St  the  time,  4oea  -lend  to  4iav  tlwt  it  is  not  a  tnd 
and  g«nnfne  aoeennt  oTwhoti  toak  place.  TiMse  wt^ 
nesaes  «n  interrogated  «sto  any  observatlonB  nadely 
tite  deeesaed  on  this  occasion ;  and,  accoriEng  to  tlicfr 
evidenee  in  chief, -they  do  not  depose  to  anjrthing  of 
the  kind.  Mr.  f  olyan  Ibes  state  positively,  hi  answnr 
to  the  nhith  interrogatory,  "  that  tiie  said  will  wh 
execoted  on  -the  veiy  day  on  whidi  H  *ean  date.  I 
remember  that  the  afbreaaid  lltii  November  waa  fin 
day.  I  had  no  onpertnnhy to  read  thewilt  in  qneafiOin 
btim  I  signed'  the  same,  but  1  had  an  upuoiiuuHgr 
ofiioClfllas4lMbnI«t«o;«Bd  Idid,  faAnlttI 
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■0,  and  whik  the  will  was  Jying  <w  th«  tabia,  attand 
to  and  take  very  partionlar  notice  of  the  writing  and 
jRppearaace  of  it.  I  did  that  <^  my  own  aeeord.  and 
mthout  being  requested  by  any  one  to  do  it.  1  looked 
attenUvely  at  the  will,  and  saw  the  interlinea— inter- 
lineations or  additioQB— at  the  t<9  of  it,  because  I 
thought,  perhaps  I  might  some  day  be  called  upon  to 
swear  that  they  were  tnere  before  the  deceased  signed  ; 
his  will.  I  did  not  look  at  it  line  by  line,  bat  I  looked 
ftt  it  attentively  before  I  signed  it.  Nothing  can  be 
more  positive  tnan  this  evidence  of  this  person  on  this 
interrogatory.  **  No  person  madeany  reraark,  as  to  any 
word  or  words  therein,  whilst  I  looked  at  it,  and  before 
1  signed  it.  Nothing  was  written  or  marked  on  it  in 
my  presence,  other  than  the  sigoaturee  of  the  deceased 
and  the  witnesses^  before  the  emention  thereof.*'  So 
that  he  does  most  poaitirdy  deny  that  any  observation 
vas  made  ;  and  although  the  deeeased  said,  "  AU  right : 
Emma,  sign ;  Jolyan,  ugn  it,'*  nothing  was  written  on 
the  will  before  he  attested  the  eBeeutioo  of  it.  So  fiar, 
therefore,  all  we  have  from  the  witness  is,  that  he  ob- 
served certain  interlineations,  bat,  with  respect  to  any- 
thing written  upon  it,  he  does  not  lielieve,  so  &r  as  his 
own  knowledge  will  go,  that  anything  was  done.  I 
cannot  attribute  this  to  a  want  of  reculection  if  this 
did  take  place,  in  the  situation  in  which  he  was,  close 
to  the  deceased,  at  the  time.  Hiss  Emma  Bennett  does 
^Te  a  different  representation,  if  the  eridenee  is  to  be 
nlied  upon— as  the  conneal  said  who  ^ke  last  for 
Miss  Free— ^ving  rise  to  seme  important  obserrations. 
This  witness  says,  on  tiio  ughth  interrogatory,  I  did 
BOthear  the  said  will,  wany  partof  it,  read  orerto  the 
deceased ;  he  read  it  over  to  hmiself,  as  I  have  deposed. 
He  did  not  ask  any  queMimis,  or  make  any  remarks  as 
to  any  part  of  it,  or  any  words  or  figarce  in  it.  AU 
that  he  said  was,  after  he  had  finished  reading  it,  *  'Tis 
fill  tight,'  as  predeposttd.  The  parsons  who  were  pre- 
sent during  the  exeeution  of  the  said  will  were  as  pre- 
deposed."  Then  she  describes  them.  She  goes  on  to 
state,  on  the  ninth  interrogatory,  **  I  wiU  positively 
awear  iliat  the  said  wiU  was  executed  on  the  very  day 
on  which  it  bears  date.  Fal^  and  I  went  to  Ply- 
mouth together,  by  the  Drake  steasaer,  on  the  18th  No- 
Tambar,  1846,  and  I  perfiMtly  nraeabcr  that  it  was 
aaceoated  wi  the  day  next  before  that  on  wMch  we  so 
vent  to  Plymouth.  I  had  n«  opportunity  to  read  the 
wiU  in  question  before  I  signed  tbs  smM ;  and  the  only 
-Mportunity  I  had  of  noticiag  it  befrn  soeh  Ume  was, 
that  1  looked  at  it  as  it  waa  lying  on  the  table  before  such 
time.  I  did  not  attend  to,  or  take  any  particular  no- 
tice of^  the  writing  or  appearance  of  the  wiU.  Some- 
thing was  written  on  uie  wiU  in  my  presence,  other 
than  the  signatures  of  the  deceased  and  the  witnesses, 
before  the  execution  thereof.  1  had  entirely  forgotten 
that  circumstance  antU  reminded  of  H  by  the  question 
&0W  put  to  me.  Captain  Britton,  in  resding  over  the 
viU  to  himself,  as  I  nave  deposed,  found  a  name  want- 
ing in  it;  it  was  the  name  of  Catherine  Richards,  a 
aervant,  who  had  come  to  liva  wi^  the  deeeased  only 
lately  before  his  death.  On  noticing  thia  defieienoy,  the 
■deceased  said  to  my  father,  *  The  name  of  Catherine 
Richards  is  not  here.*  Father  said,  *  Her  name  slipped 
my  meraorv ;  I  didnotreooUeot  her  name;*  and  imme- 
diate! v  took  up  a  pen  and  wrote  her  name  in  the  will 
as  it  lay  on  the  table;  and  die  deceased  took  up  the 
wiU  again  and  then  finished  reading  it."  Now,  this 
witness  deposes,  on  this  interrogatory,  to  the  fact  of  this 
having  lieen  done  at  the  time,  and  before  the  execution 
of  it ;  and  it  does  appear,  on  the  face  of  the  instru- 
ment, that  the  name  of  Catherine  Richards  is  differ- 
antiy  written  from  the  body  of  the  will,  and  is  rather 
crowded  into  a  blank  space  left  for  the  name.  Now,  if  this 
was  an  olnerration  that  came  from  the  deeeased,  it  was 
entitled  to  considerable  weight.  Whether  it  wiU  afleet 
the  removal  of  ^  the  othw  circumstances  is  another 


guMtion.  Bat  un  tiie  Court  entirdy  d^end  oq 

Emma  Bomett  as  to  the  aocumcy  of  her  depai 

She  is  the  dangfater  of  Mr.  Bennett;  she  wsscal 

by  her  father,  who  took  the  Icadmg  pert  in  the 

action,  for  the  purpose  of  witnesring  the  will;  i 

was  applied  to,  after  the  death  of  the  deccssed,  t« 

an  amoavit  witii  respect  to  certain  sltcntioiu  in  i 

could  not  do  it ;  slie  says  she  does  not  know  n 

of  it.   The  wUl  probably  was  shewn  to  h«  i 

time,  but  she  knows  nothing  about  the  niMs 

does  not  tell  any  person  of  iU  No  conunuuetf 

made ;  Mr.  Bennett  does  not  seem  to  have  twa 

of  it   He  must  have  known,  and  slso  his  nbdt 

was  one  of  the  most  important  psrts  of  the  tea 

in  the  case— that  the  nune  was  inserted  st  tb 

Mr.  Jalyatt  says  tiiat  nothing  wis  writtco  bi 

names  of  the  witnemes.   lliss  Emma  BeuMtt  nj 

was ;  and  the  qnertion  is,  whether  it  wss  ri 

of  some  other  perscm,  or  of  Ur.  Bennett.  Loo 

paper  C,  I  find  that  Catherine  Riehsnli  u  ao 

mentioned;  it  is  only  "the  new  servant,"  ii~ 

came  to  the  deceased's  house  in  the  month  of  Mij. 

the  deceased  may  not  have  known  her  ntme ;  ila 

want  of  recollection  byMr.Bennett,whodjdHl 

it ;  it  is  possible.   He  says,  according  to  th«  enl 

UisB  Bennett,  he  did  not  know  it,  it  dipped  1^ 

therefore  he  did  not  insert  it.  But  Mia  B 

not  know  that  it  was  her  fiithcx*B  writing,! 

thing  could  be  so  pUin ;  this        was  IsidM 

There  is  another  important  drconutsnce  oa  i 

should  have  been  gbd  to  have  heard  an  obia-~ 

reply  by  one  oonnsel  or  both.   Thst  i%  Mr.-^ 

who  attends  the  funeral,  does  not  aocompan^  ts 

back  to  the  house  of  the  deceased.  Tba  a  h 

counted  for.   How  is  it  to  be  aceonnted 

witness  says,  "  Thia  is  Tery  weU  known  to  w 

was  taken  ill  at  the  funeral  with  a  piin  inb 

and  immediately  upon  his  return  he  went  to 

kept  it  for  four  days  from  that  time."  I W* 

are  the  wonb  of  the  witness.   It  is  imnwUi 

see  the  art  with  which  this  is  given.  It  *■> 

enough  that  Mr.  Bennett  shoold  not  likt 

for  whether  it  is  the  uniTarsal  custom  wwf  " 

month  there  may  be  some  doubt,  but,  scmoc 

oridenee  of  one  irituees,  it  waa  not  anasgilua 

wOl  at  the  fanersL   Having  sworn  to  the  ■ 

and  having  a  copy  of  the  will  in  his  >oliatiri 

sion,  it  might  not  be  very  congMiial  to  hi»  W 

have  this  will  read  over,  by  which  he  « ■ 

nearly  the  whole  of  the  property;  "'•f™^ 

easily  understand  the  feeUngs  hj  which  he  duln 

to  return  from  the  funeral.   It  is  true,  he 

been  Uken  ill  at  the  funeral,  and  hsve  retni 

hoQse;  but  how  is  this  put  in  the  _ 

gatory  ?   Certain  questions  are  put  in  the  "J* 

terrogatory  with  respect  to  niourning— *b«^ 

of  mourning  was  given  to  Mr.  Bennett— whette 

for  the  funeral  had  not  been  given  by  ^' 

specting  which  there  can  he  no  doubt.  She  i 

fered  to  act  as  the  executrix,  and  wsi  tnslrf 

person  who  was  to  have  the  deceased  e  pn>p«' 

the  management  of  the  affuis  under  the  wul ; 

by  that  paper  of  July,  1846,  she  was  to  be  tli«  i 

cutrix,  though  she  was  to  have  only  ««■  « 

ried  Mr.  Osier.   Miss  Bennett  goes  on  to  depo 

do  not  know  whether  it  was  or  was  not  known 

producent,  that  the  wUl  would  be  read  at  the  <i« 

house  immediately  after  the  funersL  He  m 

his  own  house  from  the  church,  without  goiy 

mourners  to  the  deceased's  house-  He  <Jio 

or  admit  to  me  or  any  member  of  l>w  ™"|y;, 

had  some  reason  for  returning  ^'O'""  "r'TKlw 
and  for  not  going  to  hear  the  will  reed- 

be  no  leawn  to  assign  for  ti«t-it  conH  ihJ 
nry,  for  the  canse  waa  appannt.  "weauw- 
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m  for  hia  not  doing  bo  ;  fae  was  taken  ill  wfailat  at 
tfnDoal;  he  waa  taken  ill  with  s  pain  in  his  head, 
kipenm  in  the  aun«  carriage  with  mm  brought  him 
ind  u  MMO  as  he  got  home  he  vent  to  bed,  and 
|t  bkbed  fi>r  four  days  from  tiiat  time."  Here  is 
^pndaeeat  hAig  thus  taken  ill,  which  is  the  reason 
hati  for  bii  retam  hran^  and  not  hearii^;  the  will 
Bl  fle  was  not  only  k^  in  bed  four  da^s,  bnt  the 
iifler  the  doctor  was  aeni  for  to  attend  him.  Now, 
jMiQie,  if  there  ever  was  a  story  told  with  cironm- 
Hbli^,  hen  we  hare  it  in  full  |»erfecUon ;  and  it  is 
m  Kconnt,  becsoae,  eo  far  ie  this  peiaon  from  going 
mt,  taking  to  his  bed,  and  being  attended  for  fou  r  days 
liimeili^  man,  that  on  the  23rd,  the  rery  next  day, 
pKcompanied  by  Mr.  Treudder  to  the  deceased's 

B to  pot  it  in  possession  of  two  persons  in  his  own 
Un  the  Conrt  rely  on  a  witness  of  this  kind  for 
Mrtuit  a  &et  as  tfaia— the  observation  of  the  de> 
Hittiistimeaa  to  the  omiasioB  of  a  Iwaoy,  which 
tt  fokm  of  by  any  othnr  witness?   Can  tUa  be 
iMritoiDistakot  The  attention  of  the  witness  is 
Wriy  drawn  to  it  by  intwrogatory.   ^  says 
no  necearity  to  asri^  a  reasmi,  for  it  was 
mt;  be  was  tak«k  ill  with  a  pain  in  his  head 
fatclj  upon  his  return  home.   **  As  soon  as  he 
■Be  he  went  to  bed,  and  he  kept  his  bed  fonr  days 
lot  time.  The  day  after  he  thus  came  home, 
tat  WM  tent  for,  and  attended  him."    Yet  h«re 
Rhim  in  the  most  active  operation  at  the  house 
4eeeued  on  the  23rd,  24Ui,  and,  I  think,  the 
kcember,  trying  what  he  could  do  to  maintain 
■MOD  tk  tiw  house  throngfa  the  meus  of  Front, 
^fl*  advies  and  approbation  of  his  soUcitors,  and 
■rnposs  of  putting  himself  in  poeseanon  of  the 
<n  ptopCTty.   It  u  common  enongh  to  see  per- 
ithoe  courts  snatching  a  probate,  and  arming 
tint  with  that  power  which  alone  can  give  them 
Kit;.  Hr.  Bennett  knew  that  Miss  Free  had  a 
k  vhteh  Ae  was  the  sole  executrix,  and  he  knew 
vu  DO  other  will  executed  but  that  which 
■duces  of  the  11th  ^November,  where  he  is  to  be 
ueator.  At  this  time  lie  had  neither  the  will 
M probate;  for,  if  I  understand  it  right,  the  will 
I  LmdoD,  and  the  probate  had  not  pnoped ;  for 
tol^it  wu  stopped  by  the  InterpoiAtiou  of  some 
Rvwse  cbsraeten  have  been  otMsrvad  npon  as 
B^and  it  is  said  thattbey  are  not  to  be  believed 
^PjM  in  the  cause,  because  they  have  tak«i  an 
pnit.  I  should  almost  have  been  ashamed  to 
Hpntlemeo,  in  the  ntnation  that  these  stood  in  to 
f    who  did  not  act  as  they  did.   Their  conduct 
pt^jdifieeent  from  tliat  of  Mr.  Bennett,  who, 
Ptbe  adTice  of  his  solicitors,  was  trying  every 
WtDutDs  to  snatch  a  probata  behind  the  rack  of 
Vrtf  whose  interest  is  to  be  so  prejudiced.   It  was 
Vjment  a  disturbance  at  the  funeral  that  this 
^2|MRt,  but  to  obtain  an  undue  advantue — to 
■■"■wo  of  the  property,  and  leave  Uisa  ^«e  to 
P>  MM  ihe  conld  to  get  powesrion  again.   It  is  add 
kind  ofier  made  to  her  to  remain  nx  weeks 
P*so«e;  bnt  what  Hr.  BenneU  wanted  to  do 
gtt  posMSBion  in  his  own  name,  and  (fortnnately 
12*^  but  onfortonately  for  Miss  Free)  to  get 
of  the  probate.   He  wanted  to  be  in  posses- 
r«m  house,  instead  of  Miss  Free,  who,  I  consider, 
P*  pawn  legally  entitled  to  it.    Mr.  Bennett  goes 
PJa  solicitoTs,  when  the  solicitor  of  Miss  Free  is 
""d  who  does,  fortnnately,  know  a  little  of  the 
■*i>jof  the  probate  of  a  will  from  this  Court. 
Kj  Ti"' credentials?   Without  them  you  are 
Ft'    He  bad  no  bminea  whatever  to  come  into 
P**"  of  the  property.  "  Get  yonr  probate,  and  then 
PJ^f      into  possession ;  bnt  otnerwias  yon  have 
IlTl  'nw  iinal  result  is,  that  not  only  the  soU- 
^nsntbs  hoose^  but  tha  two  man  llr.  Bennett 


had  put  in  are  removed — whether  forcibly  or  not  it  is 
not  ror  the  Conrt  to  say ;  but  the  soHritore  part  appa- 
rently good  Mends.  Miss  Free's  solicitor  had  got  the 
bettw;  he  knew  the  anthority  which  he  had,  and  he 
had  satisfied  hinself  tiiat  the  other  party  had  no  an- 
thority. I  only  allude  to  tills  fiw  the  purpose  of  View- 
ing what  the  story  is  that  is  toM.  That  that  which  it 
represented  to  be  a  fact  is  an  invention  is  clear,  because, 
BO  far  from  keeping  his  bed  four  days,  he  was  in  constant 
communication  with  his  solicitor,  and  was  at  the  house 
of  the  deceased  the  next  day.  Now,  what  arises  on 
evidence  of  this  kind  by  a  person  who  is  to  be  the  most 
important  witness,  looking  at  the  manner  in  which  the 
witnesses  depose^  almost  totidem  verbis,  to  these  trans- 
actions— nodding  to  Mr,  Julyan  as  he  passes  through 
the  8h<^— sitting  down  in  a  chidr — taking  out  his  speo- 
tade^n^ing  toem  with  hu  handkerchief—putting 
his  qieotacles  on,  and  other  minute  circumstances  them 
stated  1  I  mr  there  is  aoifiimon,  adding  suspicion  to 
sn^idon.  There  la  mspteion  arising  from  the  hurried 
manner  in  which  ttie  tMsfness  is  transacted,  and  it  la 
increaAd  ten  times  by  tlie  manner  in  which  the  wit- 
nesses liave  deposed  to  it.  Let  us  look  a  littie  at 
another  &ct— tha  attention  Miss  Free  paid'  to  the 
deceased.  Witnesses  'are  called  to  prove  it,  and  it 
is  said  that  they  arc  all  her  friends.  Undoubtedly 
ihey  are.  I  do  not  think  that  tii&t  is  anything  to 
detract  from  Miss  Vne.  Their  friendahip  for  ber  ie 
founded  won  the  attentions  that  she  paid  to  the  de- 
ceased. She  had  the  whole  mana^ment  of  his  affiiirs 
after  the  death  of  his  wife,  and  pnncipaliy  during  hw 
life.  lb.  Serirentt  is  a  Aimd  not  of  so  iMg  a  stai^* 
ing,  for  he  only  came  in  February,  bnt  he  was  hn- 

?reeBed  with  hor  atlMitionB  in  the  same  manner  that 
!aptaia  tiiiiBn  and  «U  the  witnesses  were.  They  woo 
most  meritorious,  and  ady  want  of  gratitude  on  the  part 
of  the  deceased  would  have  been  totally  inconsistent 
with  what  she  ought  to  have  received  from  him.  Bat 
there  is  one  extraordinary  ctreumstance  occurs  in  this 
afiair.  Who  are  the  legatees?  All  the  household  of 
the  deceased — at  least,  most  of  the  persons  who  were 
likely  to  l>e  most  intimate  with  him,  and  had  the  most 
frequent  opportunities  of  sanng  him.  **  I  aive  to  my 
friend,  Mr.  Stephen  Brougham,  surgeon,  the  sum  of 
lOOi.**  There  u  Mr.  Broi^faamt  the  sm^rsen,  who  has 
been  attending  the  deceased— he  is  to  have  lOOf./  and 
here  Mr..  Broagham  oomea  forward  as  one  of  tite 
strongest  witnesBss  to  impeach  the  inskruawnt  W 
whien  he  is  to  teeeive  the  benefit.  That  is  a  motiv^  i 
suppose,  for  deponng  more  in  favonr  of  Miss  Free 
than  circumstances  will  allow,  **  I  give  also  to  Cap- 
tain W.  Griffin,  R.N.,  the  sum  of  2&/.''  Here  Captain 
Griffin  comes  forward,  and  be  tells  you,  so  stron&ly 
was  he  impressed  with  the  deceased's  incapacity,  th^ 
he  would  not  on  any  account  receive  a  legacy  be- 
queathed within  the  last  three  months.  Here  is  anothw 
person  perjured  for  tiie  purpose  of  depriving  himself  of 
thislt^aey^  and  givingMiss  free  the  benefit  of  the  dispo- 
dtion.  There  is  Mr.  JPaine.  the  iMrtier,  20/.  Mr.  Paine 
is  examined  to  prov^  not  tiM  capacity,  but  the  incam- 
ciy  of  the  deceased,  so  for  as  his  otwervation  goes.  He 
gives  to  Richard  Downing  30/.  Richard  Downing  is  an- 
other of  th«  perjured  witneeses:  he  is  another  witneseto 
forfeit  his  30/.  Mm.  Hombrook  30/.  Mrs.  Uombrook 
unfortunately  is  dead ;  bnt  ^en  we  have  her  daughter, 
Mrs.  Share,  who  says  ^e  expects  to  derive  thi*  benefit 
of  her  mother's  legacy ;  and  she  is  a  strong  witn*«8  to 
support  capacity.  What  Mrs.  Horabrook  would  have 
said  is  another  question — the  Court  cannot  conjecture 
it.  Then  he  gives  to  Mrs.  Richards  SO/.,  **  the  three 
latter  persons  being  my  servants."  So  here  are  the 
only  persons  likdy  to  give  an  accurate  and  correct  ac- 
count ^1  provided  fio^-Hdl  of  them  had  legacies.  He 
gives  30/.  to  each  of  his  tiiree  servants,  one  of  whonu 
Catherine  Richards,  came  only  on  the  24th  May,  and 
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oka  !■  to  han  the  aama  mm,  m  th»  othm,  wlw  lud' 
find  with  him  for  jaus.  But  whare  dul  Mr.  B«niiUi 
g0t  all  tfatwiMtmeUoBft  fivm?  One  mm  m  go«d  x«a- 
aoB  whj  it  might  b«  daeirable  to  inieri  tb«e  legseiM. 
I  do  not  my  that  was  the  motire  which  induced  the 
namm  to  be  intredaoed,  ia  tbe  handwriting  of  Mr.  Bm- 
■eU;  but  it  ia  a  rery  eonvement  mod^  and  we  have 
seen,  in  many  oaaee,  proraioiu  for  the  aervante  of  the 
debeased,  to  preTent  them  giving  aridenae  agwnct  their 
own  mtenets^  or^  If  the^  gave  it,  they  would  loee 
their  legaoua,  B^it»  be  it  so  or  not,  I  am  teld  they 
mw  all  p«jared  ^artim:  thw^  have  lepreeented  tM 
deoeased  not  to  be  in  tlie  state  in  which  othere  my  that 
he  was.  Look  at  the  beqiutt  nven  to  Mias  Cbm-lette 
Fieo  "  I  give  my  niece  Charletto  9.  Free  the  anai  af 
lOOM.,  to  Iw  pud  by  my  said  aueatM-  within  three 
Veen  after  my  deceaM ;  out  should  riie  be  married  to 
Mr.  Osier,  of  Tnuro,  late  of  Falmooth,  before  the  ex- 
piration of  three  years,  the  said  sum  oi  1000/.  shall  b»> 
oome  the  |nfoperty  of  my  exscutor,  and  I  order  my  exe- 
eater  to  give  to  my  niece  the  asm  of  50/.  only."  This 
is  samxieed  to  be  by  the  instnu^ons  of  the  deceased, 
that  Miss  Free,  in  the  event  of  marrying  Mr.  (Mer 
within  titree  years  after  the  time  he  dies — and  which 
will  expire  on  the  18th  Deeember  of  the  present  year, 
§Bt  deceased  died  on  the  12th  December,  I84S,  so  that 
she  is  te  tamain  all  thia  time  without  her  legacr  of 
lOOOfcr^  under  these  drcnmrtanoes,  to  form  it.  How 
la  that  herna  out  by  anything  thateccnn  la  former  pa- 
psta]  In  paper  G,  after  giving  this  piopatty  to  Mr.  Ben- 
nett, them  is  this—"  I  gi  vaall  toBennett,  aa  afosesaid,  for 
his  long  mad  foithfol  servieea^  aouUng  to  Osier,  in 
America;  30/.  to  each  servant,  bdog  three— Hemhrook, 
30/.;  Downing,  30/.;  and  the  new  sarrant,  90/."  The 
■aw  servant's  name  was  not  known  te  Mr.  Bennett 
whoa  this  pajpw  was  drawn  "  Surald  Dr.  Osier 
marry  Miss  Free,  her  property,  given  by  fivmer  wills 
and  codicils^  to  be  talien  ol^  except  fiO/."  With  re* 
Bfatt  to  Mr.  Bennett,  be  b  to  take  the  whole  of  the 
prapoiy — be  is  to  have  the  benefit  for  three  years  of 
this  1000/. ;  hot  her  legat^  is  to  be  taken  off,  exc^t 
601.,  if  Ae  marries  Me.  Oslmr  at  my  time,  aeeor^ng  te 
thia  paper.  At  the  hottma.  of  pwsr  C  aaenr  these 
vozds-^  Advised  Mr.  Britian  togiv«  Misa  FzmIOOO/., 
en  Qonditions,  which  be  agreed  to^**  This  Is  in. Mr. 
Bennetl^s  haadwriiiDg.  That  ia  the  osndition  on  which, 
I  inppose,  he  woald  represaitt  tluit  the  deecaaed  and  he 
agftxk  tcg^er,  but  ofubi/ik  there  is  no  paoof  the  de- 
aeassd  had  any  Imowlcdge.  The  Court  is  to  take  U 
that  it  all  came  fhua  the  deceased.  Under  these  cir- 
enmstanoea,  let  the  deceased  never  have  been  affected  by 
taaanit^  at  all — let  the  delasioaB  that  oeewmd  be  ao" 
nervenuig  infimuty,  produeed  by  bodily  afflietwn — fat 
thai  he  wee  savenly  affiicted  bodily  titeie  can  be  ne 
denbt,  from  the  testimony  ths  witnaessa-  looking  at 
all  the  evidcnee,  and  ssauc  what  waa  Ua  atotk  aa  d«> 
BMsd  to  by  these  about  him,  ware  net  to  monltisa 
ailing  him  fast,  and  very  materially  ?  Waa  ha  net  in 
a  atoto  of  stapor,  being  nndee  spectral  ddnsiona  on 
many  oecaaiona ;  wd  waa  he  aot  alfected  olmosl  to 
indbeciliiy,  fatuity  1  nek  thia  a  eaaa  of  impaired 
capacity,  impaired  cepacia  to  a  vary  great  extent; 
and  decs  it  not  reqniie  that  there  ^eold  be  the  fullest 
and  Dwst  satisfoctecy  and  animpeaehshle  evidence  oi 
the  real  truth  of  the  tnaaaetion  which  is  stated  in 
these  papenl  Ou|^t  not  the  evidence  of  the  lactam 
of  the  insbvmrat  to  be  dear  and  diatlnst?  It  has 
haM  said,  that  the  mil  is  mdoned  piobaUe  hy  the 
•amenMkt  of  Mim  Free  to  Mr.  Oalar— that  it  is  poa- 
aime.  fvem  the  manner  Iftr.  Oskr  waa  m  the  house 
dari  K  the  last  fow  moathi^  that  Aa  deesaaad  iwght 
hare  heea  aamreof  the  attanUona  he  paid  to  tUa  lady. 
That  does  not  prove  it.  U  n^ght  be  sa,  and  If  there 
had  been  proof  of  il,  it  waaUl  be  a  cinnBiataaaa  ren- 
dating  it  prababls^  or  net  in^cahaUi^  Uu*  ha  ahoaid 


makam attention:  b«tthalianodcgne,aBitapf4 
to  me,  oaa  affbct  Mn.  Oalw,  ia  Canada,  oc  hv  m 
Again,  it  was  represented  tlwt  there  wai  aa  igcaia^ 
made  that  thay  ahauU  aliare  in  whatever  part  wu  I 
to  one  er  the  eCher»  and  this  wh  nads  in  S^uofe 
If  this  had  bean  known  to  the  desaaaed,  then  «^ 
seme  roanea  for  the  alteraUui,  but  then  ia  bo 
that  tiie  deceased  sa^eoted  it.  Isitnotman 
that  the  deceaaed'a  intention  was  to  preveot  — 
ri^  dnriog  hie  Ufotime,  by  whieh  he  wootd  ha 
privedof  MimFWaaaristucel  lesaewly 
that  to  be  the  case,  from  ths  diaaatisfsrtioa 
1837,  appears  to  have  been  sraated.  Bat  1 1 
coauderad  tbeaarriesaof  Mim  Frss  m  s  coai.  . 
for  these  of  Mim  FSekteo.   Bat  then  i>  notUa 
shew,  as  eoaasal  observed,  that  the  dcoMMd  ka 
tbaaa  things.   Bat  h<»w  daea  that  bria^  Mr.  B« 
intothewill?  It  navar waa  the  inteatua of  tto 
oeued  to  put  Mr.  Bennett  in,  from  aaythiiw  tl 
pears,  exoutt  upon  the  &ee  of  papar  C  iMfH 
which  are  only  executed  and  propoanded;  then 
thiitt  to  lead  np  to  it.   Sorely,  to  talk  of  thi^** 
net  being  capaUe  of  aMreoiaODg  the  vsloerf 
vieca  of  Mias  Fme  ia  idle,  when  you  osdm  to 
very  grateful  manner  in  whieh  he  apeekj,  w  ir 
to  spMk,  of  Mr.  Bennett,  under  bia  haad«iitii| 
loog  and  foithful  sarvieee^"  eonaistbg  of  tb  - 
tion  of  lenta,  aad  homiwhic  msaey  of  !>»•  _ 
whiebevar  ww  I  aonsidar  this  eaas,  wbetWrw 
insanity  with  Inoid  intarvala,  thoogh  then  a  m 
of  alaeid  interval  on  this  oeaasion,  property  » 
or  whether  I  look  upea  iiaaacase  of  imtMCita 
the  fieaneni  aconrrenea  of  thaaa  spactnl  Mm 
of  whkh are unaceonntad for,  exe^bytUu| 
of  ooaasal  attributing  them  to  the  morpbiae  d 
the  paregoric  he  oeeaaioaally  took,  baeviM  m 
pseacrtptioa  waa  used,  aad  naai-ly  to  the  mm  < 
in  1846  aad  and  even  snppeaiog  mcipcM 

htawns  w«e  produced  by  infirmity,  thev  w 
the  mind  to  a  certain  extent— lam  daaily  of 
ea  the  whole,  that  this  ia  a  caas 
can  by  no  mm  pmaoaaoa  fiir  the  nUdHjaf » 
There  Ic  n*  eridence  to  mtitfy  J"  2 

pnpamdftam  in^mctiona  by  the  decss8id,«n| 
will  WM  drawK  up  ia  pwrsnanee  of  the  -i- 
for  tlaat  purpeas^  after  th^  had  been  d«liv«f 
if  they  ever  ware  mvea  to  him— and  thmua^ 
to  sWafy  my  mind  that  the  deoeased  kanr 
facUy  undantoed  the  oontants  of  this  «n^„i^ 
the  interest  ef  partiea  who  are  meet  maiMaUj 
dased  by  it,  namdy.  Mm.  Oaiet,  in  Canadi,  »^ 
Fiesv  the  niecm  of  the  deceased's  wift.  I  tlx 
am  clearly  of  ofnaioa  tibat  I  mast  P««'*f!*f^ 
the  vaHdUy  of  ths  paper  as  propounded.  Tbm 
qaestikin  remaining  and  a  very  sniess  <i**~|* 
iaandiaeiaa  aa  t£l8,namdy>of  oMta  AP^ 
ianeeantiy  fail  ia  ntabliahing  a- will,  wh«t  the 
tohimaetfiagiaalerthanto  other penoDsaitda 
m  mavnly  a  wmrt.o£  prooi;  tU  Ceort  ia  netw »» 
of  oeademmaghimmtheoosta.  Bat  I  do  net) 
thatyin  a  nam  of  this  kind,  whem  wito*«a 
(Inced  to  such  an  exton^  and  the  f^t^S  "  " 
a  pemoo  m  sa  pemveriBgly  to  set  aw  w  l'*' 
bem&LawiUof  this  daamptien.  ODthstgnO 
faaa  bam  aaid,  thme  most  be  semcthiii^  miaiMj 
pcBsaram.   Bat  I  ge  farther,  and  if  rt  ». 
dtficH  probatio,  it  ia  ss  under  the  meat  ""y**^ 
eaunstaaeca  and  which  «•  net,  to  my  iM^ 
by  any  evidenee  in  the  caasa:  mi  tbenAm  i  m 
m^  that  I  ana*  oondema  Mr.  BeaaettiBtb><^ 
y^^baoiUtigatiitt  the  eaaa  for  ha  o«  beetfCT 
writaathe  pi<?mid  haahattmtsdialus^hia 

aad  attertaf^hia  owa  daaghlar. 

aoaaoa  agaiaattha  will,  mid  aaadema  blm  IB  ttert 
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BOLLS  CX>URT. 

HiiDsr  V.  GvKBs.—J«fy  91  and  28. 

Covenant. 

\it  Vamoffe  of  J.  B.  I.  with  E.  3.,  neither  Party 
r  fmmtd  <ff  any  Property,  Artkkt  teert  tntered 
aroridiHf  for  tie  Settlement  of  all  the  Property 
J  J?.  B.  wot  then  or  thereafter  might  become  enti- 
vpon  That,  at  the  Wife  ehould  mppoini;  and 
\1kfmt  of  Jf^ntmeattto  her  for  her  iMorate  Uae 
rwe,mdtM»Jbr  the  HwAtaidfar  lAje^  and  (Am 
fdiiira:  ana  that  lie  Settlement  ehould  contain  a 
Miyike  BuAand  that  alt  the  Property  which  he 
W^e  tiould  thereafter  become  entitled  to  should 
\nOki  lawti  the  liie  Trueta.    The  ffu^nd  woe 
t  addted  at  the  Time  of  the  Marrioffe,  and  a  few 
[  q/Urwarde  he  tool  the  Benefit  of  the  Insolvent 
Ad,  and  after  that  he  oeeame  etaitled,  ai 
^•et-LmB  and  Nest  of  Kin^  to  Real  and  Perianal 
tfrm  a  deeeaeed  Brother: — Held,  in  a  Suit  to 
tit  Artiela  against  the  Assignee  under  the 
hTi  Insolvenq/f  that  the  Property  which  came 
t/nm  hit  Brother  toot  tidaect  to  the  TVuatt  o/* 
^Wet,  oiii  was  not  UtMe,m  the  Handi  of  ike 
,  to  pay  the  ffaaban^e  Oredilort. 
to,  utd  in  conteroplatioii  d(  a  manug* 
:  Jamw  Brooke  Irwin  «nd  EUxabeih  Besvan, 
>af  ^reement  for  a  aetttement,  doted  tha  ^ih 
"  "i,  wen  entered  into  and  made  between  the 
I  BiwJce  Irwin  of  the  one  part  and  Eliza- 
tnn  of  the  other  par^  wherebjr,  after  rscitiaf 
|iguria|e  had  been  efreed  upon,  and  was  in- 
fto  be  uiortly  had  ana  soIemaisedL  betwem  the 
I  Brooke  Irwin  and  Elizabeth  Beavan,  it  waa, 
iwa  of  the  said  intended  initfriagc,  agreed 
i,  by  and  between  the  said  parties,  *'  that, 
ta  couTeniently  maj  be,  an  indenture  of  sefctle- 
1  be  made  and  executed  by  and  between  ttu 
fiiooke  Irwin  and  Elizabeth  Beavan,  and 
'  fnfu  and  necessary  parties,  whereby  all  and 
tlu  nal  and  persotial  estate  propwty,  and 
>  i»  of  or  belongiag  to  tbe  said  EUaabeth 
I  w  ia  or  to  which  she  might  hereafter  become 
'  or  aatitled.  by  any  means  whatBoever,  shall 
'   aolo,  released,  oonveyw,  as- 
to  John  Land  Rookes,  of  Sid- 
lb  the  county  of  Deron,  Esq^  and  Samuri 
1  Hatner,  of  SaTille-row,  in  tiie  county  of 
h,  eentleman,  their  heirs,  executors,  admini- 
iiad  asugna,  reepectirely,  according  to  the 
I  «f  the  same  estate  and  property ;  to  hold  to 
J  John  Land  Rookes  and  Samuel  Bamford  Ha- 
P  ^  uae  0^  and  in  trust  for,  saeh  persM  er 
%rar  ntcb  estaU  and  estat«%  and  for  Budi  endb, 
I     poiposes,  as  she,  the  aud  Eliaabi^  Bea- 
rithctandiii^  her  said  intended  eovMrtuN^  by 
1  w  deadly  uatrumeat  w  inetnunenia  in  writ- 
m  ber  last  will  and  teatamen^  to  be  reqieotiTely 
■h  b;  the  said  Elisabeth  BeavaB  in  the  presraoe 
to  bs  tttested  by,  two  or  more  credible  wit- 
*W1  direct,  limi^  amwint,  give,  or  devise ;  and 
"  t  of  and  until  such  direction,  limitation,  or 
Hit,  gift,  or  derise,  to  the  use  of,  and  io  trust 
tte  aud  EUaabeth  Beavan,  for  and  during  the 
■at  her  natural  life,  independent  of  her  said  in- 
t«  bubaod,  and  free  from  hia  debt^  control,  or 
the  receipts  of  the  said  Elizabetli  Beavan 
r.L^  ■efficient  dischaigea  for  the  same;  and 
ttM^nsNof  the  said  ETizabeth  Beavan,  to  the 
iij^J^       for,  the  said  Jamea  Brooke  Irwin, 


toi»L"*r .  '°  Eliaabeth  Daavao,  his  hein^ 
'"^•dtaiautmton^  and  aaaigns, -en  Us  attaining 


the  age  of  twenty-one  years,  and  in  the  event  of  hia 
dying  under  that  age,  to  the  use  of,  and  in  trust  fo^ 
the  second,  third,  fourth^  and  every  sen  of  the  said  in- 
tended marriage  successively,  according  to  seniority, 
his  heirs,  executors  administoaton,  and  aaeigns,  re- 
spectively ;  and  in  defoult  of  such  issue,  to  the  use  of. 
or  in  trust  for,  all  and  evarr  the  daughters  of  the  said 
intonded  marriage  who  sbali  attain  twenty-one  years  of 
age,  or  be  married,  their  heir^  executors,  admini- 
strators and  assigns,  res^tively,  in  equal  eiiares  and 
proportions,  as  tenants  in  common,  and  not  as  joint 
tenants.  And  tt  is  hereby  agreed  that  the  aaid  iotended 
settlenent  shall  contain  powers  to  change  trustees^  and 
for  their  indemnity  and  reimbursement  aad  all  oUier 
proper,  usual,  necessary,  and  advisable  danaes,  pro- 
visoes, and  agreements;  and  also  a  covenant,  on  the  part 
of  the  said  James  Brooke  Irwin,  that  all  jvoperty,  es- 
tate, and  effectB  to  which  he  or  the  said  Eliaabeth  Bea- 
van may  hereafter  become  entitled  shall  be  settled  and 
limited  to  the  same  usee,  upon  the  same  truata,  and  for 
the  same  ends,  intents,  and  purposes  as  afOTeaaid."  At 
the  time  of  the  execution  of  the  articles,  James  Brooke 
Irwin  was  not  possessed  of,  or  entitled  to,  any  proper^ 
whatever,  and  he  was  otmsiderably  indebted ;  and  on 
the  6th  November,  1843,  he  presented  a  petition  for 
protection  from  proaesB  to  the  Court  of  Bankruptcy, 
undw  the  proviuons  of  the  act  6  &  6  Vict,  c  116.  On 
the  Snd  Jaauaiy,  1844,  be  obtained  the  final  order  for 
protection  from  process,  and  for  veetina  all  hia  aatato 
and  effects  in  Gooigo  Green,  the  officiu  assignee.  In 
the  schedule  filed  by  him  he  did  not  represent  him- 
self as  possessed  o^  or  entitled  to,  any  property,  and 
hia  debts  were  stated  to  amount  to  4000/.  and  up- 
wards, and  to  have  been  contracted  in  the  yeara  18^, 
1840,  1841,  1842,  and  1843.  On  the  Ath  December, 
1&4&,  Eyiea  Val  Irwin,  the  brother  of  James  Bredro 
Irwin,  med  in  India,  intestate,  onmarried,  aud  with- 
out issue,  leaviiw  James  Brooke  Irwin  his  beir-at-law, 
and  also  one  of  his  next  of  kin.  Jamea  Brooke  Irwin 
inherited,  as  hia  brother's  heir,  an  eatote  in  the  county 
of  WeetmeaUi,  in  Irdand,  held  under  a  mewable  lease 
for  lives,  and  also  an  estate  In  fe»-rimple  in  the  ooun^ 
of  Femianagh ;  be  also  became  entitled,  as  one  of  bu 
brother's  next  of  kin,  to  one-fifth  of  hia  pmoaal  esUto, 
frttich  waa  oonsidersble.  The  legal  eatata  «f  the  West- 
meath  estate  having  been  outataading  in  one  WiUiwi 
Brook^  aa  trustee,  the  same  was,  qy  an  indenture 
dated  the  6th  October,  1840^  conveyed  to  James  Brooke 
Irwin;  aad  by  an  indenture  of  appointment  and  re- 
lease, dated  the  9th  October,  1846,  between  James 
Brooke  Irwin  of  the  first  part,  Eliaabeth  Irwin  of  the 
sec(Hid  jpart,  and  J.  J.  Haraey  (a  trustee  nominated  in 
place  of  John  Land  Rookes,  who  had  renounced  the 
(roida  of  the  marriage  artwles  of  the  20th  June,  1843) 
and  Samuel  Bamford  l&mer  of  the  third  part,  is  purau- 
anoe  of  the  power  of  aftpoiatmeat  contained  in  the  aaid 
artioleav  the  said  Eliaabeth  Irwin  i^^inted,  and  the  said 
Jjmes  Brooke  Irwiu,  by  the  direction  of  Eliaabeth 
trwu),  conveyed,  the  sua  county  of  Weatmeath  estate 
unto  Mid  to  the  use  erf  J.  J.  Hardey  aad  Samuel  Bamford 
Hamer,  their  heirs  and  assigns,  for  ^1  the  estate  and  in- 
terest existing  thei*ein,  upon  trast  to  sell  and  di^>eae  ef 
the  same  as  thereia  mentioned,  and  to  stand  posseessd 
the  money  to  arise  from  audi  sale,  and  of  the  rente 
and  profits  in  the  mean  lime,  in  the  first  place  to  pay 
the  coats  and  expenses  thei-ein  mentioned,  and  te  lay  out 
and  invest  the  residue  in  manner  therem  ramtloaed, 
and  to  stand  possessed  thoeo^  aud  of  the  aeoniities  fokr 
the  same,  upon  snch  and  the  same  tmits,  irtntts,  and 
purposes^  and  with,  nndeiv  and  subject  to  such  and  the 
same  powers,  provisoes,  mid  declMtttimis,  as  were  in 
and  by  the  said  artiolea  of  agreement  declared  nid  con- 
tained concerning  the  estates  and  properties  thereby 
agreed  to  be  settled.  By  another  indenture  of  appoint- 
ment and  release  dated  the  22nd  Ootobwi  1A4G|  betMvea 
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•TaraeB  Brooke  Inrin  of  the  first  part,  Elizabeth  Irwin 
of  the  second  part,  and  J.  J.  Haraey  and  Samuel  Bam- 
finrd  Hamer  of  the  third  part,  in  pursuance  of  the 
power  of  appointment  coDtalned  in  the  said  marria^ 
articlBs,  Elizabeth  Irwin  appointed,  and  James  Brooke 
Inrin  conveyed,  the  county  of  Fermanagh  estate  unto 
and  to  the  use  of  J-  J.  Uu^ey  and  Samuel  Bamfbrd 
Hamer,  their  heirs  and  assigns  for  ever,  upon  similar 
trusts  to  those  contained  in  the  indenture  of  the  9th 
October,  1846,  relating  to  the  county  of  Westmeath 
estate.  By  an  indenture  of  settlement,  dated  the  24th 
October,  1S46,  made  between  Jamee  Brooke  Irwin  of  the 
fint  part,  Elizabeth  Irwin  of  the  second  part,  and  J.  J. 
Hardey  and  Samnel  Bamford  Hamer  of  the  uird  part, 
after  reciting  the  marriage  ar^esof  the  29th  Jane,  1843, 
and  the  indentures  of  the  9th  and  22nd  October,  1846, 
Elizabeth  Irwin,  in  pursuance  of  the  power  to  her 
given  by  the  aaXd  articles  and  the  indentures  of  the 
9th  and  22nd  October,  1846,  appointed  unto  the  said 
J.  J.  Hardey  and  Samuel  Bamford  Hamer,  th«r  eze- 
imtors,  adminiatrators,  and  assigns,  all  the  residue  of 
the  monies  to  arise  from  anv  sale  of  the  county  of 
Westmeath  and  county  of  Fermanagh  estates^  and 
from  the  rents  and  profits  thereof  in  the  mean  time, 
and  the  several  monies  thereafter  described  and  in- 
toided  to  he  thorehy  aarigned,  and  all  other  monies, 
poaonal  estate  and  effiscw  i^need  or  intended  to  be 
settled  by  the  said  articles ;  and  the  sud  James  Brooke 
Irwin,  at  tiie  request  and  by  the  direction  of  the  said 
Elizalwth  Irwin,  assigned  nnto  the  sud  J.  J.  Hardepr 
and  Samnel  Bamford  Hamer,  thar  executors,  admi- 
nistrators, and  assigns,  the  share  or  proportion  of  him, 
the  said  James  Brooke  Irwin,  of  and  in  the  personal 
estate  and  eifects  which  belonged  to  the  said  Eyles  Val 
Irwin,  deceased,  at  the  time  of  his  death,  and  all  other 
the  personal  estate  and  effects,  whatsoever  and  where- 
soever, of  him,  the  said  James  Brooke  Irwin,  or  of,  in, 
or  to  which  he,  or  any  person  or  persons  in  trust  for 
him,  miriit  be  possessed,  mterested^  or  entitled ;  and  it 
was  decwred,  that  the  sud  trustees  should  stuid  and 
be  possessed  of  the  nXi  tnut-monies,  upon  trust  to  pay 
any  sum  or  sums  of  money  not  exceeding  £0002.  unto 
Elizabeth  Irwin,  or  unto  such  person  as  she,  by  any 
note  or  writing  under  her  hand,  notwithstanding  her  co- 
verture, should  direct  or  appoint ;  and,  subject  to  the 
trust  aforesaid,  upon  trust  tor  such  person  and  persons, 
for  such  estate  and  estates,  interest  and  intensts,  and 
for  such  intents  and  purposes,  &c.,  as  Elizabeth  Irwin, 
notwithstanding  her  then  present  or  any  future  cover- 
ture, fay  anv  deed  or  deeds,  instrument  or  instruments, 
&c.,  should  appoint;  and  in  default  &c.,  upon  the 
trusts  therein  mentioned.  By  an  instrument  or  note 
in  writing,  under  the  hand  of  Elizabeth  Irwin,  dated 
the  24th  October,  1846,  sho,  in  exercise  of  the  power 
contained  in  the  last-stated  indenture,  appointed  nnto 
Ihe  said  Samuel  Bamford  Hamer,  in  part  discharge  of 
the  obligations  of  James  Brooke  Irwin,  one  equal  mird 
Mrt  of  the  purchase-money  to  arise  from  the  sale  of  the 
Westmeath  estate;  and  by  an  indenture,  dated  the  6th 
March,  1846,  and  made  between  Elizabeth  Irwin  of  the 
one  part,  and  J.  J.  Hardey  and  Samuel  Bamford  Hamer 
of  the  other  part,  Elizabeth  Irwin,  by  virtue  and  in  ex- 
ercise of  the  power  to  her  given  by  the  said  indenture 
of  settlement  of  the  24th  October,  1846,  and  the  said 
marriage  articles,  apj^ointed,  that  (subject  and  without 
prejudice  to  the  appomtment  so  made  bv  the  said  note 
in  writing  of  the  24th  October,  1846)  all  the  reisdue  of 
the  monies  to  arise  from  any  sale,  by  the  said  indentures 
of  the  9th  and  22nd  October,  1846,  authorised  and 
directed  to  be  made,  of  the  sud  county  of  Westmeath 
and  the  said  county  of  Fermanagh  estates,  and  of  the 
monies  to  arise  from  the  rents  and  profits  thereof  in 
the  mean  time;  and  all  other  the  trust-monies  and  pre- 
mises comprised  in,  or  intended  to  be  comprised  in,  the 
Hid  iudentoze  of  settiement  of  the  24th  October,  1846, 


and  the  stocks,  funds,  and  secoritiet  vhetcon  tiu 
udg^t  he  invested;  and  also  all  mch  real  or , 
estate  and  eatatei^  and  other  property  and  effecU  «1 
soever,  agreed  or  intended  to  be  settled  by  Uu 
marrii^  articles,  and  not  then  settled,  should 
forth  be  and  remain  upon  the  trarts,  and  fot 
tents  and  purposes,  therein  mentioQed,  beln^  upon  f| 
for  such  person  and  persons,  &c.  as  the  eaid  Mm 
Irwin  should,  in  manner  therein  mentioned,  appi 
and  in  default  of  such  appointment,  upon  tnulli 
the  annual  income  of  tlie  said  tnist-momcs  mi 
mises  to  the  stud  Elizabetii  Irwin,  doling  hv  fil 
her  sole  and  separata  use  and  l>raefit,«uhRirf 
to  the  children  of  Elizabeth  Irwin  hy  her  Husim 
or  any  future  hosband ;  and  in  denalt  of  na 
dren,  upon  trust  for  such  person  or  penossof  the 
and  kindred  of  Elizabeth  Irwin,  living  at  the  ti 
her  decease,  as,  by  virtue  of  the  Statute  of  DiitriU 
would  have  t>een  entitied  to  her  personal esUt<  inn 
had  died  unmarried  and  intestate,  his,  her,  udl 
heirs,  executors,  administrators,  and  aGrigns,aceod 
the  respective  natures  thereof,  and  in  the  Game  aba 
proportions  in  which  they  would,  in  that  cast,  b 
come  entiUed  to  the  same.  Shortly  aAertheatd 
the  indenture  of  the  9th  October,  1846,  the  tl 
thereof  entoed  intopoesesrioi  of  theeonn^iT 
meatii  estate,  and  th^  caused  tUs  estate  to  bii 
to  sale  by  auction ;  bat,  the  estate  bavbgbeal 
in,  they  Mterwards  entered  into  an  sgreenuat  t* 
to  Matthew  Crawford  for  SOON.   In  the  month 
bmary,  1847,  before  this  contract  was  coinplete^ 
Green,  tiie  official  assignee  under  James  mote 
insolvency,  caused  notices  to  he  serred  npond 
tees,  and  also  upon  Matthew  Crawford  snohiii 
allegingthat  he, George  Green,  as  such  officoli 
claimed  to  be  entitled  to  the  whole  of  the  pti 
real  and  personal,  to  which  James  Brooke  Irti 
become  entitied  upon  the  death  of  his  bnth^  P 
connties  of  Westmeath  and  Fermanagh,  and  Ml 
like  notices  upon  the  personal  rninMDtatinff 
Val  Irwin,  as  to  the  share  tji  hb  penonil  i 
whidi  James  Brooke  Irwin  ms  wtitled.  Tb» 
were  unable,  in  consequence  of  these  notiR^  1* 
plete  the  sue  of  the  Westmeath  estate,  a  tai 
from  the  personal  representative  of  Evles  Yd 
the  sham  of  his  personal  estate  to  which  Jaoa 
Irwin  was  entitled.   The  bill  m  thia  salt  was 
Elizabeth  Irwin  and  J.  J.  Hardey,  (one  of  the 
^inst  James  Brooke  Irwin,  Creoice  Grea, 
Bonal  representative  of  Eyles  Val  Inrin,  aod 
Bamford  Hamer,  (the  other  trustee  of  Hia.  lr*i 
riage  settlement).  It  charged,  that  the  ooreniot, 
articles  of  agreement  of  t£e  29th  Jane,  1843, 
be  entered  mto  by  the  said  James  Brooke 
settle  his  after^quired  property,  was  not  onjjr 
venant  binding  upon  him,  but  alto  that  it 
specific  lien  upon  such  nter-acqnired  prop 
that  if  the  legal  estate  of  the  property  denred 
Brooke  Irwin  from  his  brother  was  vested  in 
Green,  as  such  official  assignee  as  afbreMid,  he 
same  subject  to  all  such  equities  as  woald  bare 
the  same  in  the  hands  of  James  Brooke  Irwin, 
the  bill  prayed,  that  the  articles  of  ag««n"^.^ 
the  29th  June,  1843,  and  the  indentures  of  the  «li 
22nd  October,  1846,  might  be  enforced;  and  ttoj 
defendant  Geoiwe  Green  might  be  directed  to  vm 
the  notices  of  cTum  which  te  had 
and,  if  necessary,  to  convey  the  county  <>• 
estate  to  the  uses  and  upon  the  tmrts  of  «««  """J 
of  the  9ti»  October,  1846,  and  tiiecouuty  of  FwiaM 
eeUte  to  the  uses  and  upon  the  trusts  of  the  indenra 
tiie  22nd  October,  1846,  and  to  «»ign 
personal  estate  and  eflfecta  of  Eyles  Val  "JJ 
James  Brooke  Irwin  became  entitied,  upon  tta  JJ" 
the  indenture  of  the  24th  October,  28M;  w  «» 
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BbbU  npreMtitiTe  of  Evln  Val  Irwin  might  be  di- 
to  ptr  90ch  snare  to  the  tnistees  of  that 
in.  i1m  defendant  Green,  by  hie  answer,  aald 
benbautted  the  eonstmetioD,  and  legal  and  eqnit- 
cffiKt  and  epeiation  of  the  articles  of  agreement 
ktb  Mt  fortli  in  the  Ull  to  the  judgment  of  the 
hiriiv  regard,  nerertbeless,  to  the  circumstance 
defenaant  James  Brooke  Irwin  being  indebted 
a,  by  his  schedule,  at  the  date  of  the  articles, 
tg  tt^ri  also  to  the  fact  that  the  allied  co- 
purported  to  affect  and  deprive  the  said  James 
Inria  of  all  fatnre  property,  without  any  ex- 
or  rcaemtion  of  any  income  or.otherwise;  and 
idant  snbmitted  to  the  judgment  of  the  Court 
neb  covenant,  under  thecircumitaneee  aforesaid, 
ilandefifeetnal  against  the  then  or  future  creditors 
futr  giring  such  corenant,  and  whether  the  same 
tern,  according  to  ita  terms  or  Talldity,  by  law, 
'  to  utd  aAct  as  wdl  the  income  aa  mt  corpus 
hoii  and  property  claimed  by  the  bill  against 
~':on  ander  the  insolvency, 
md  J.  J.  Jmvis,  for  the  pluntiffs,  contended 
,&  property  acqnired  hy  James  Brooke  Irwin 
lusbnilber  was  subject  to  the  articles.  There 
cndence  of  any  fraud  having  been  practised  by 
>,  ind  it  wasimpoesible  to  aay  that  the  hustmnd 
sue  he  was  indebted,  incompetent  to  enter  into 
toTcnuit  as  the  one  in  question.  It  was  not  ne- 
to  contend  that  the  covenant  extended  to  in- 
It  was  sufficient  for  the  present  suit  if  the 
extended  to  gross  sums  of  capital ;  and  the 
of  coTesants  m  this  description  had  been  fre- 
Reocnised.  They  cited  Campum  v.  CoUtm, 
.  !64];  PtONe  r.  Bogkurst,  (I  Swanst.  909) ; 
.Maddoeh,  (8  Ves.  IfiO ;  17  Yes.  48);  GarUhon 
'  (10  Ves.  1);  SoundeU  v,  Breary,  (2  Vem. 

MHwft  V.  Dedire,  ( 1  P.  Wms.  428} ;  and  JZox- 
IHiluL  (6  Vea.  262). 

and  Boger$y  for  the  defendant  Green,  con- 
that  the  covenant  extended  only  to  property 
the  hesband  might  acquire  in  right  of  his  wife, 
ijit  if  it  applied  to  all  the  husband's  future  pro- 
it  WH  contrary  to  the  policy  of  the  law,  and  was 
ifand  open  cnditora.   The  effect  of  it  was  to  put 
utide  and  description  of  property  which  the 
Might  thereafter  acqnire  nnder  ue  control  of 
I  md  to  deprive  the  hnaband  not  only  of  all 
'tipsy  hu  creditors  at  the  date  of  his  maniage, 
''ut,  however  small,  which  he  might  afterwards 
>  It  would  render  him  utterly  unable  to  enter 
wiy  on  uiy  trade  or  bunness;  and,  if  full  effiecfc 
'm  to  it  iu  the  sense  contended  for  by  the  plain- 
hosband  contracted  by  the  arUcles  to  remain 
for  the  rest  of  his  life,  and  dependent  on  the 
of  his  wife.   And  the  nngularity  of  the  cove- 
him  to  practise  ftauds  on  other  parties, 
never  auBpect  that  so  unusual  a  contract  had 
ed  into,  and  that  a  man  was  by  any  contract 
MtMJy  to  draude  himself  of  all  his  property, 
vnd  incompetent  to  acquire  any.  This  was 
covenaot  aa  the  Court  ought  not  to  lend  ita  aid  In 
"  into  execution.  If  ^e  covenant  were  valid 
might  recover  damages  upon  it  at  law ;  and 
■we  left  to  this  remedy  they  would  be  only  put 
m  with  the  other  bonfc  fide  creditors  of  the  tes- 
•  Even  if,  in  the  opinion  of  the  Court,  the  cove- 
one  whicli  ought  to  be  enforced,  and  extended 
*ft«-acquired  property  of  the  husband,  atiU 
"wU  oonstmction  ought  to  be  put  upon  it,  and 
to  be  extended  only  to  so  much  of  the  husband's 
■JJ  ««»niained  after  paying  his  debts.   The  hus- 
"MM  power  to  contract  himself  out  of  all  his 


7^'  •  i»  to  deprive  his  creditors  of  ao  much  of  it 
iT^ijwd  to  pay  them.   To  that  extent  the  pro- 
^«n»Id  not  be  called  the  husband's;  he  took  only 


subject  to  the  obligaUons  wliich  he  had  contracted. 
The  same  principle  oueht  to  be  applied  in  this  case  aa 
had  been  adopted  by  the  Legislature  as  to  the  property 
of  insolvents.  The  after-acquired  property  of  an  in- 
solvent was  made  subject  to  pay  his  creditors  at  tha 
date  of  the  insolvency,  but  only  after  satisfying  the 
debts  subsequently  contracted ;  and  so  here — so  much 
onl^  of  the  property  ought  to  be  considered  subject  to  tho 
obligation  of  the  maniage  contract  as  remained  after 
paying  the  insolvent's  debts.  The  act  of  &  6  Viet* 
c.  116,  SB.  7  and  9,  was  commented  upon. 
Lewin  appeared  for  the  defendant  Irwin;  and 
FUuker  for  Hamer,  the  other  trustee  of  the  articles. 
Lord  LANaDAXJi,  M.  R.,  said,  there  was  no  allegation 
or  evidence  of  fraud  on  the  part  of  the  wife ;  and,  what- 
ever might  be  siud  aa  to  the  imprudence  of  entering  into 
such  a  covenant  as  the  one  In  question,  sUll  a  woman 
might,  if  she  pleased,  inrist  upon  it,  and  refuse  to 
marry  without  it.  In  tiiis  case  there  was  no  fVand, 
and,  neither  party  having  any  property,  the  lady  did  not 
think  fit  to  many  without  these  terms,  and  the  hu»- 
band  thought  fit  to  accede  to  them.  He  did  not  think, 
after  all  the  cases  which  there  had  been  on  the  subject, 
however  imprudent  it  might  !»  to  enter  into  such  an 
agreement,  tnat  it  was  one  which  ought  not  to  be  ear- 
ned into  execution.  He  could  not  find  any  proof  of 
fraud,  or  of  the  covenant  beiu^  contrary  to  the  policy 
of  the  law.  It  could  not  be  said  that  a  person,  because 
he  was  insolvent,  could  not  enter  into  a  oinding  obliga- 
tion as  to  his  property.  He  thought  that  the  defendant 
Green  had  the  property  vested  in  him  subject  to  the 
obligation  entered  into  hy  the  husband  respecting  it* 
And  there  must  be  a  declaration  establishing  the  arti- 
cles ;  and  the  defendant  Green  mntt  convey  the  property 
accordingly. 

TICE-CHANGELLOR  OF  ENGLAND'S  COURT. 

Tbb  Gbahd  Jurcuoh  Gavu  Coxpainr ».  Dim.— jifiy 
31,  and  June  1  and  2. 

Judge— Ttiterat — Juritdiaion—'Tnjunctionr^Breach, 
7^4  Fice- Chancellor  of  Bnglimd  hat  no  Power  to  aUer 
oiy  Deave  mafy  1$  iMe  lard  CXmeeUor.  M  Ae  Oround 
that  the  Lord  Chancellor  it  interetted  m  the  Sulject- 
matter. 

Where  an  Tt^jmuHom  had  been  granted  rMtraming  tke 
ttopping  of  Vettelt,  and  the  hindering  the  Ifavigation 
of  a  Canal — Heldf  thai  bringing  Actiont  againtt  tht 
Canal  Company,  and  vtaming  tMir  Servants  that  thtsjf 
vxre  TYe^auere,  vxu  not  a  Breach, 

Where,  on  Billjtled,  tuch  an  Injunction  had  been  granted, 
and  made  perpetual  Decree,  an  Injunction  wot 
granted,  on  Motion,  to  restrain  the  bringing  of  Actioni 
against  the  Company, 

It  wUI  be  seen,  by  reference  to  this  case,  as  reported 
in  \6  Sim.  402,  that  William  Dimes,  being  the  lord  of 
the  manor  of  Rickmansworth,  through  which  the 
Grand  Junction  Canal  passed,  claimed  a  right  to  seize 
the  land  in  the  manor,  on  which  the  canal  had  been 
formed ;  and  in  1838  hepntabaracroas  the  canal  in  order 
to  assert  his  right,  and  lie  obbuned  a  verdict  in  an  action 
at  law,  and  recovered  possesdon  agunst  the  Company. 
TheCompany  filed  their  hill  in  equity  for  an  injunction, 
which  they  obtained  on  motion ;  and  Dimes  having  ap- 
pealed to  the  Lord  Chancellor,  the  order  was  varied  aa 
to  tlie  payment  of  a  sum  of  money,  but  otherwise  af- 
firmed in  December,  1838,  and  the  ujuneUon  was  issued 
on  the  6th  July,  1839.  The  cause  came  on  to  be  heard 
before  the  Vice-Chancellor  of  England  in  1846,  (and  is 
reported  in  15  Sim.  402),  when  the  irgunction  was  made 
perpetual.  Dimes  appwled,  and  the  Lord  Chancellor 
affirmed  the  decision  in  Jaouaiy,  1848.  The  writ  of  in- 
junction restrained  Dimes,  his  agents,  &c.,  from  in  any 
manner  stopping,  impeding,  or  obstructing,  or  causing 
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80  made,  beh^  dlsrmrdwt  by  etImCoiuli.  Aoil 
to  the  incapacity  oi  Lord  CotteohtiB.  Id  thii  iri 
case,  when  befoce  the  coort  of  lav,  Mr.  Bum  Mim 
declioed  to  hear  it,  because  he  wu  a  dtin^ 
though  Dimes,  by  hb  couumI,  waired  the  objectioBj 
decree  by  the  Lord  Qutncelfor,  In  a  matter  b  n 
he  is  interested,  Is  void.   (Botl.  Ahr.,  tit  "Jsj 

EI.  11;  Efferton  t.  2)«r^,  12  Co.  336,  vtidi  a 
as  been  compared  with  the  Regxstrai'B  book,  ■ 
found  to  be  aocnnte;  Brookei  t.  itmn^ HardrJ 
It  is  against  aU  law  that  the  samepowBriiirii 
party  and  indge.   {The Mojforiif  iMiiimr.  M 
Mo£6e9).   In  ANUlaiii'«MiM,(8Co.m),«fl 
of  Pariiament  riiould  ordain  that  tbe  km  f 
should  Im  par^  snd  jadge  hi  hU  own  caoM,  it  i 
be  a  roid  act/Ms  the  judgment  of  lord  UolL  [ 
Chancdior.—  W\aX  &m  reporter  is  pleaed  to  wf. 
Qtwp  CharU  y.  Katniagkm  (2  Stnns^  111^ 
order  of  removal  mado  by  two  justices  wh  qHl 
beeaase  one  of  them  was  an  inbabitantof  <m  m 
Mrishes,  in  spite  of  the  enactments  of  Ae  U 
Car.  2,  c.  12,  as  to  removals;  and  tbe  set  N( 
e.  18,  was  accordmgly  passed  to  araid  tke 
In  RexT.  Ouhei^am  (1  Q.  B.  476}  a  rate  i 
majori^  of  elorai  magistntes  to  eiriit  im  tfk 
becana*  three    tbe  efevaa  were  Aarett^deB  it 
pany  to  which  ceit^  rated  property  bdoopd. 
Y.HMfardskire,e^'B.7SSi).  Sochiitkeitrtf 
common  law ;  but,  according  to  the  vieir  mH" 
by  the  other  side,  a  judge  in  Chancery  nigfc* 
the  shaue  in  a  company,  and  still  be  a  ooiomM 
as  long  as  he  is  net  naioed  upon  thereeonifi 
But  a  remedy  Is  provided  to  meet  diis  *^ 
and  the  bill  is  to  be  presented  to  tbe  Kingsij 
Lord  Chancellor  is  interested:  Mitf.,p.7,whm' 
cial  Authorityof  the  Master  of  the  RoUa,"(p  a 
"  Legal  JndicatnTB  in  Chancery,'*  (pp.HB*il 
authoriUes  cited*.   It  is  true  that  gerenl^lW 
are  held  by  Lord  Gottenham  In  a  repnaoMM 
oitT,  but  he  may  dso  be ben^ddly  hitew**" 
If  he" 


to  be  stopped,  impeded,  or  obstructed,  the  passan  of 
boats,  baiges,  or  other  vessels  alon^  the  canal,  and  from 
In  any  manner  hindering  the  navigation  of  the  canal, 
and  from  in  any  manner  damagbiff  or  injoring,  or  caus- 
ing or  procuring  to  be  damaged  or  injured^  the  said 
can^  and  the  banks  thereof,  and  the  towing  path  of  tbe 
same,  or  any  parts  or  part  thereof.  It  was  signed 
«Langdale/*  "Turton,"  and"C.C.,"  the  lastsigna- 
ture  being  that  of  the  Lord  Chancellor.  Dimes  was 
about  to  appeal  to  the  House  of  Lords,  when  he  disco- 
vered that  the  Lord  ChaneeUor  (Cottenham)  was  the 
holder  of  several  shares  in  the  Grand  Jnnotlon  Canal 
Company,  as  follows : — Lord  Cottenham  holds  seventsoi 
shares,  purchased  In  1824;  Lord  Cottenham,  J.  A. 
Sttllivan,  and  G.  Tyler  hold  twen^-five  shares;  Lord 
Cottenham,  as  executor  of  Sir  W.  Pepys,  tht,  exe- 
cutor of  Sir  W.  W.  Pepys,  hol^  ten  shares;  as 
executor  of  Sir  W.  W.  Pepys,  for^  shares.  Dimes, 
being  of  opinion  that  this  disqualified  Lord  Cotten- 
ham ftmsi  deciding,  presented  a  petition  to  the  Queen 
fu  Chancery,  which  was  left  at  the  office  of  the  princi- 
pal secretary  of  the  Lord  Chancellor,  on  the  16th  Fe- 
oruary,  After  some  discussion  with  the  seere- 

tary,  ft  was  proposed  that  the  Lwd  Chancdlor's  order 
Aonld  be  discharged,  and  that  Dimes  should  proceed  to 
tiiB  House  of  Lords  on  the  order  of  tiie  Vice-Cbaacdlor 
»f  Euland.  The  Company  refoaed  to  conaent  to  this, 
and  Dimes  gave  notice  of  motion  for  the  purpose,  and  the 
petition  to  the  Queen  was  returned  to  him.  The  Lord 
Chancellor  refused  to  hear  the  motion,  and  called  in  the 
assistance  of  the  Master  of  the  Bolls,  who  heud  It  on 
the  23rd  Hay,  1849,  (see  ante,  p.  503),  and  advised  the 
Lord  Chancellor  that  tbe  motion  ought  to  be  rvfosed, 
with  costs.  Shortly  after  the  decision  of  the  Master  of 
tiie  Rolls  had  been  pronounced.  Dimes  stationed  two 
persons  at  a  bridge  on  the  canal,  who  gave  notice  to  the 
mm  employed  in  navigating  the  Inrges  that  they  were 
trespassing  on  Dimes's  land,  and  who  also  took  the 
wnbera  « tlie  baigea  belonging  to  the  Company,  which 
passed  along.  It  <ud  not  u>pear,  however,  that  these 
ptooaeitiiuni  at  all  oi^ted  tbe  traffic  en  the  canal.  On 
the  28th  May,  1849,  Dimes  commenced  fifteen  actions 
of  tnuMias  against  the  Company,  on  account,  as  it  ap- 
peared of  the  passwe  of  fifteen  barges.  The  Company 
now  moved  that  Dimes  might  be  committed  for  a 
Ineach  of  the  injunction,  and  that  an  injunction  might 
be  issued  to  res&ain  Dimes,  his  attomiee  and  agents, 
from  all  proceedings  in  the  fifteen  actions,  md  from 
commencing  any  other  actions  against  the  Companpr  i 
relation  to  this  property.  Dimes,  at  the  same  time^ 
moved  Uiat  the  bill  filed  in  this  cause  m^ht  be  taken 
off  the  fib,  or  that  all  farther  proceedii^  m  thia  cause 
be  stayed. 

&mt%  Jatnea  Parker,  and  Aui,  in  support  of  the 
Company's  motions,  contended  that  the  proceedinga  of 
IMaftse  were  a  wilfnl  contempt  of  the  Court,  and  amount- 
ed to  abreach  of  the  injunction.  As  to  the  fifteen  ae- 
tbms,  where  an  order  or  decree  of  the  Court  is  violated 
by  bringing  an  action,  the  puiies  injured  have  a  right 
to  come  here  at  once  for  an  injunction :  Oaaamajor  t. 
Sfyvde,  (1  S.  &  S.  381 ),  where  an  injunction  was  granted 
to  restrain  a  purchaser,  under  a  decree,  who  was  not 
eren  a  party.   (J)eme  v.  Abellf  Set.  Deer.  423). 

W.  T.  S.  Daniel  and  Sa^thieM,  for  Dimes. — We  oon- 
teB,d,  titat,  the  Lord  Chancellor  being  an  interested 
party,  as  a  shareholder  in  the  Companv,  the  injunction 
»  rrfdi  and,  being  void,  the  Court  will  not  enforce  it. 
(Dremyf  t.  Htndter,  3  Sw.  529).  We  contend,  that, 
the  writ  having'  been  issued  by  an  interested  party,  a 
jodleial  mistake  has  been  committed,  and  that  the  writ 
iaa  nuUity.  If  a  indite  has  made  such  a  mistake,  it 
Ottgbt  to  be  rectified.  (  Walmid«f  r.  Booth,  2  Atk.  27; 
Bx  oarte  Nott,  2  G.  &  J.  307).  An  order  which  is  so 
made  is  not  to  be  obeyed :  2  Prex  Alma  Cur,  Cane,  pp. 
40, 83,  where  instaucea  are  given  of  orders  of  this  Court, 


had  been  named  on  die  record  be 
not  have  defied ;  and  how  can  that  main  > 
In  the  case?  Lord  Eldon,  it  Is  true,  dec***" 
^ng  to  companies,  auch  as  the  Bank 
Srituh  Moaeum,  in  which  he  was  a  d 
trustee,,  but  Uiat  was  by  consent.  In  An 
Company  have  caused  Ue  diflbmlty;  tbcf  * 
Lord  Cottenham  was  a  shar^oldev,  asds^ 
stated  it  on  their  bill ;  he  would  then  ban 
hear  tbe  canes,  and  they  ought  to  have  idan«i 
bill  to  t*e  Queen.   This  objection  cannot  be  M 
appeal,    {Bri^mm  r.  Hott,  2  Show.  111).  ™ 
to  the  alleged  breadi,  commendng  an  attioa  « 
said  to  have  impeded  tiM  paassge  of  boats;  aM« 
not  appear  that  tbe  ata^ning  a  penon  ts 
bargemen,  and  to  take  the  snmben  of  the  I 
so.   The  bill  wse  filed,  and  an  injunetioo  »u 
on  the  allegation  that  Mr.  Dimes  had  pet  ■  | 
fbreatensd  to  stop  lAae  navigation;  sod  »«  n.' 
was  directed  agunst  those  proceedings.  Tmi  t 
must  file  a  supphfmental  bill  to  leatrab  tbe  brwp 
action,  as  the  present  injunction  merely  W***^ 
obstructions,  and  dott  not  prevent  any  1*?^ 
law  from  being  tried  between  Dimes  snd  tbe 
On  bin  filed  stating  the  pleadings,  the  <1«»MJ  " 
quent  proceedmgs,  the  Court  might  gimt  ««* JJ 
junction  aris  now  seked ;  but  atprasenttfawtfP^ 


*  The 


foUowiog  works  w«  pobWied  "  • 
respecting  Ac  courts  of  eqaity :— "  Hiitocy  "  *f -Tir 
by  Burronghs,  1726  ;  "  A  DiMonrae  of  U»  Jw'w" 
bploDging  to  Ute  Office  of  Muter  of  the  BoUi,  "PF^ 
bare  been  by  Lord  Hardwicltc,  bat,  in  fact,  brStf  va 
1727;  "  The  Legal  Jndkatore  in  Chincery,"  bj^V' 
««»nd  edition  of  "A  Diieonrie,"  to.,  1728,  IW^ 

bkuud  in  Bac  Abr.,  Ht.  **  Cbaneerr." 
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tfaf  Rwrds  of  tba  Court  of  which  the  defendant  can 
dlbimielfbTira/of  defence.  laCcuamajor  v.  Strode 
S.&S.dSl)  the  person  a^inst  whom  the  injunction 
I  ianed  baa  nibmitted  himself  to  the  Court.  Sup- 
injf  that  Mr.  Dimes  would  be  iMnred  by  the  Statute 
Limitations,  if  he  did  not  brine  his  action,  would  he 
■  be  ratisined  ?'    (  The  Durham  wid  Sunderland 
fbKjrCompaii^v.  rTaim,  3  Bear.  110;  4  Jar.  7C9). 
yiatll,  &r  oUier  defcrtdants. 
iti-CHAatatLum.— The  only  point  on  which  I 
Uiike  to  hear  a  wpW  woiOd  be  about  the  com- 
fel,iod  the  breach  <n  the  iiyanctioD  in  that  respect. 
Bjot  tdl  yon  irtiat  has  occarred  to  me  upon  this 
h  KBOiL  In  the  first  place,  my  notion  is,  that, 
ir  UK  let  of  Faiiiament  which  created  the  aa- 
^  of  the  Vice-Chancellor  of  England,  the  Yice- 
Rellor  must  take  all  the  decrees,  orders,  acts,  and 
te  or  things  which  have  been  done  hy  the  Lord 
kcellor  in  the  way  in  which  he  finds  them :  and 
B^nsHon  is,  that  the  Vice-Chancellor  shall  have 
ma  or  authority  to  discharge,  reverse,  or  alter 
htn,  order,  act,  matter,  or  thing  made  or  done 
^lord  Chancellor;  and  similar  words  are  also 
aUt  to  anything  done  by  the  Master  of  the  Bolts. 
,IuD  not  sorr^  that  there  has  been  this  sort  of 
WD,  becaose  it  has  th«  efl«ct  of  diHsminating 
cf  thott  great  principle  ef  our  law  which  are  so 
id  to  be  known  by  all  the  inhabitanta  of  this 
n  bat,  at  the  sanve  time,  I  cannot  accede  to  the 
nm,  that  I,  acting  on  the  authority  of  this  act 
iUNBt»  (53  Geo.  3,  e.  24),  am  at  liberty  to  say, 
Miu^  OB  account  of  seneral  principles,  in  some 
iDtha, an  act  which  has  been  done  h;^  the  Lord 
Nor  b  his  judicial  capacity,  at  a  time  when 
Mf  had  an  intereet  in  the  sabject,  is  void, 
R  I  am  at  liberty  to  treat  it  as  void ;  and  it 
Rnr  to  me  that  I  should  be  sinning  against  the 
Beaning  of  these  words  in  the  act  of  Parliament 
ntohold  otherwise.   Ko  human  being  can  read 
,tai  pot  any  other  kiteipretation  on  them  than 
^Uhn^t  to  the  Vice-Chancellor  of  Enoland, 
wR^  order,  act,  matter,  or  thing  which  has 
■u  tff  the  Lord  Cbancelloi;  mast  be  taken  as  it 
>  to  be.  It  is  very  much  to  be  lamented,  that 
w  of  Ihe  Lord  Chancellor's  health  prevents  htm 
Mn^  in  Ms  own  capacity  in  this  matter.  How- 
w  is  an  accidental  drcumstance,  and  it  does 
because  the  Lord  Chancellor  could  exer- 
^ticnlar  power,  that  therefore  I  can.  And 
■on  is, -that  I  cannot  do  otherwise,  under  the 
«fhe  act,  than  take  the  orders  as  they  stuid ;  so 
"  <l||^on  now  before  me  I  eonsidar  to  be  this~- 
the  facts  stated  justify  me  in  iater£»ing  by 
or  with  respect  to  the  uijunctioo. 
■^in  reply,  oa  the  Company's  motions, 
W,iu«;KLum.— Now,  I  will  tell  yon  hew  it 
iT'v       application  is  ibr  a  oemmiltal  ibra 
i«  the  injoBctioo,  and  It  has  alw^  been  a  rule 
in  nich  caaea,  to  see  that  there  has  ae- 
^  a  breach  of  the  injnnction ;  but  an  inten- 
the  iniunction,  nnleas  it  is  aotnall^  carried 
"f^J^P"^*^  ia  nothing;  tiie  rebellious  dia- 
^*lM«i»blein  all ;  but  the  injunction  ia  only 
^"iw  penons  actually  interfisFe,  so  as  to  contia- 
'J'jo^  words  to  b«  found  in  the  ordei»  of  the  Court. 
» ae  H^mctioa  that  actually  was  granted  was  te  re- 
^■pnQttnao,  his  ^nts,  sarvanto,  and  workmen, 
JV^^'OPer  stowing,  impeding,  or  ohstnict- 
or^ocanng  to  be  stopped,  impeded,  or 
«•  pMige  of  boats,  baiges^  or  other  vessels 
»w«naL  Well,  now,  that  fiynnotion  was  pro- 
^Sj"^      ^  understuid,  to  an  ad  of 
IC^|[^~r^  there  was  some  sort  of  bar,  more  or  lev 


—9  moved  eauly,  li^  across  the  canal,  so 
*'*H«itwMiB  .the|ioiitiMiiMwhich  U  was 


laid  by  Dimes's  order,  it  would  operate  as  an  obstruc- 
tion. That  being  the  sort  of  obstruction  which  gavB 
rise  to  tlie  order,  we  havo  to  «aaisider  whether  the 
terms  of  the  order  have  beco  expressly  violated.  Now, 
it  does  not  appear,  upon  any  of  the  a£5davits  that  hara 
been  made,  that  the  ^ipearance  of  a  person,  either  ut- 
ting  on  the  bridge  or  With  his  book  and  row  of  papers, 
or  when  he  spoke  to  the  bargemen  when  they  were 
actually  walking  along  the  huve-way,  bad  the  least 
effect  in  stopping,  impeding,  or  obatmcting  any  haxgo. 
I  do  not  understand  that  there  was  any  attempt  to 
interfen  persanally  with  the  bai;gemw;  nor  does  it 
appear  that  a  sii^a  horse  was  e^ped;  and  thongh 
there  were  words  used  which  inmnui^  to  the  minds 
of  the  ba^;;emen  that  they  were  tre^iassers,  my  own 
(pinion  with  respect  to  that  -is,  that  it  would  produce 
no  effect  whatever  on  that  class  of  persons.  In  point 
ef  fisot,  there  was  no  stopping,  no  impeding,  and  no 
obstructing;  uid  therefore  it  appears  to  me,  oa  the 
plainest  comparison  of  the  words  of  the  inj^unctien, 
nawin^  regard  to  what  that  injunction  was  founded 
on,  with  the  narrative  of  the  facts  that  took  place,  that 
there  has  been  no  breacli  of  the  injunction,  and  there- 
fore nothing  to  commit  on.  Then,  with  respect  to  the 
other  point,  it  seems  to  me  to  stand  in  a  different  situa- 
tion, beoause  it  is  perfectly  plain,  on  tiie  ftoe  of  the 
deores»  that  what  was  meant  was,  that  the  questloa 
as  between  the  plaintiK  and  Mr.  Dimes  should  be 
finally  settled  by  that  decree;  and  it  does  appear  to 
me,  that  when  Mr.  Dimes  is,  in  effeot,  opening  the 
qaestion  a^ain  b^  bringing  these  fifteen  actions,  he  is 
doing  a  thing  which  is,  by  necessa^  implicaUon,  for- 
bidden by  the  decree ;  and  my  opinion  is,  that,  as  to 
them,  there  moat  be  an  injunction.  No  order  for  eom- 
mitt^  bat  an  order  for  an  iignnction,  according  to  tiie 
notice  of  motion.  ^ 

£g  parte  Palubb,  Cox,  and  BBLumaAM.— 3L. 

Railway  Cmp<ttgt~-Adven«  C^m— CXuft. 

In  this  case  the  Brighton  and  Chiche^r  Rdlway 
Company  bad  agreed  to  purchase  of  Charles  Palmer  ^ 
piece  of  land,  for  260/.  In  consequence  of  'WUlIam 
Fadwick  claiming  to  have  seme  right  or  title  to  this 
piece  of  land,  tlu  2602.  was  pud  by  the  railway  com- 

Sioy  into  court,  under  the  provisions  of  the  Lands 
lenses  Consolidation  Act;  and  by  an  order  of  Court 
the  money  was  invested,  and  the  dividends  were  or- 
dered to  be  paid  to  Cox  and  Bellingham,  and  the  com- 
pany were  osdered  to  pay  the  costs  of  the  petition  for 
that  order.  A  petition  was  now  presented  by  Palmeiv 
Cox,  and  BelUogham,  for  payraentof  tlie  mmey  ont  u 
court,  Padwidc  appearing  and  consenting. 

ToUtTt  for  the  petitioners,  asked  that  the  aompai^ 
might  pay  the  coats  of  this  application. 

R,  W.  Moore,  on  the  part  of  the  company,  objected 
to  pay  the  coats. — This  second  application  is  vendered 
necessary  by  the  duqintea  between  Fahner  and  Pad* 
wick;  otherwiaa  the  money  would  have  been  paid  oat 
at  one  sppUoation.  By  aeot.  80  of  the  Londa  ClaniM 
Goasoliuticm  Act,  1B46,  tbe  eoste  occadoned  by  litin- 
tion  between  adverse  elumants  are  excepted  noBi  utt 
costs  diteoted  to  be  pud  by  the  promMors. 
PttraotUy  for  Padwiek. 

His  Honoh  expressed  his  opinion  that  this  was  nota 
case  where  the  costs  had  been  occasioned  by  reason  ^ 
litigation  between  adveise  claimants.  The  exception  In 
the  act  was  intended  to  apply  to  such  a  case  as  when 
an  ejectment  had  been  brought  by  one  claimant  of  land 
against  another. — Ordered  a>  prayed^  tht  company  pW' 
ing  thepttUiwen  their  coitt  of  thia  appUeationf  ana  tki 
petitumera  pqjfiag  J'advnei  Air  cottt     appmaring  anS 
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VICE-CHANCELLOR  KNIGHT  BRUCE*S  COURT. 
BMYWAMDW.Fv»mx.— March ZQmtd 90,  amdAprUt^ 

Pleading. 

A,  B.fikd  a  Bill  agaimt  C.  J).,  for  tAt  Purpose  of  setting 
atiae  Four  UnMrleasee  granted  to  C.  D.,  ana  obtain- 
ing the  Transfer  of  a  Sum  of  Stock  purchased  for 
C.  D:»  Benefit;  it  beiru  alleged  fy  the  Stilt  that  Q.  H., 
( since  dweaeed  },  the  Person  who  granted  the  Under- 
leases, and  paid  the  Money  with  which  the  Stock  wot 
pHrduued,  was  at  the  Time  efrntomd  Mind,  but  no 
diufAut  (Morge  of  undue  It^bienee  atereited  fy  C.  D. 
0Mr  Q.  H.  wa»  made.    77«  Antwer  of  C.  D.  stated, 
tJUa  he  had  not  used  any  improper  Infiuenee  over  Q.  H. 
in  obtaining  the  Underleases  and  the  Money.  The 
Evidence  prodrteed  by  the  Plaintiff  sought  to  establish 
a  Case  of  Unsoundness  of  Mind  and  undue  Influence; 
bta  it  was  held,  that,  upon  the  Pleadings^  the  Case  of 
undue  Influence  uhu  not  sufficiently  raised. 
The  bill  stated  the  vrill  of  Savill  Godfrey,  dated  the 
18th  February,  1842,  under  which  iTanies  Hay  word  the 
youneer,  hia  wife,  and  three  infant  children  (the  plain- 
tiffs m  the  snit)  became  entitled  to  one-third  of  the 
rendue  of  his  estate,  and  Joseph  Lash  Coombs,  and 
Amy  Sarah  his  wife,  and  three  children  to  the  other 
two-thirds  of  auch  residue.  John  Furssey  and  William 
WithaU  were  the  executors,  who  proved  the  will,  and 
who,  togeOier  with  the  Coombs  family,  were  the  de- 
foDdants  in  thU  rait.   The  testator  died  on  the  20th 
Hay,  1846,  and  the  will  was  proved  on  the  28th  Sep- 
tember following.   James  Bayward  the  younger  (the 
pl^ntiff)  and  Amy  Sarah  Coombs  were  brother  and 
rister,  and  were  the  only  children  of  the  testator's  first 
oouun.   The  bill  alleged  that  Mra.  Coombs  acted  as 
housekeeper  to  the  testator,  and,  with  her  husband, 
resided  in  his  house  from  1827,  rent-free :  that  Coombs 
bad  no  property,  and  that  he  and  his  wife  were  wholly 
maintained  by  the  testator:  that  they  availed  them- 
selves of  their  constant  intercourse  with  him  to  obtain 
an  undue  influence  over  his  mind,  to  the  prejudice  of  the 

Sluntiff,  and  that  the  testator's  soltcltor  concurred  with 
bem  in  inflaencioK  his  mind  in  the  unequal  ^sbibatlon 
of  his  pnHWTty  by  nis  wUL  and  that  the  same  waa  owinv 
to  the  inflnenee  that  had  been  acquired  by  Coombs  and 
wife  over  him,  and  Uiat  the  wilt  was  prepared  with  their 
IHriTity,  and  concealed  from  the  plaintifF:  that  up  to 
the  year  1842,  and  during  the  early  part  of  that  year, 
the  testator  was,  and  was  considered,  by  all  those  who 
knew  him,  to  be,  a  sensible  and  prudent  man,  and  was 
perfectly  competent  to  the  management  of  his  afliurs; 
but  that  towards  the  latter  part  of  1842,  and  prior  to  the 
month  of  December  in  that  year,  a  change  was  observed 
in  his  conduct  and  character,  and  he  gradually  became 
childish  and  imbecile,  and  subject  to  strange  delanons 
and  aberrations  of  intellect ;  and  towards  the  end  of  the 
month  of  December,  1842,  be  became  completely  of 
nnsoond  mind,  wnd  incompetent  to  manage  himself  and 
his  property,  and  ao  continned  until  the  time  of  his 
death:  that  on  the  26th  June,  1845,  the  testator  was 
found  of  unsound  mind  by  commls^on,  and  that  he  had 
been  so  fimn  the  29th  April  preceding:  that  Coombs 
and  wife  were  appointed  committees  of  his  person: 
tiiat  from  the  time  when  he  became  of  unsound  mind, 
in  December,  1842,  Coombs  and  wife  and  the  testator's 
solicitor  took  upon  themselves  the  entire  management 
of  his  property,  and  so  continued  till  the  appointment 
of  a  committee  of  his  estate,  and  procured  cheques,  &c. 
from  him,  and  in  other  respects  exercised  an  un- 
limited control  over  the  property  and  affiurs  of  the  s^d 
Savill  Godfrev:"  that  in  April,  1843,  Coombs  and 
wife  snbmitteu  four  underleases  oS  part  of  the  testator's 
kaadiold  property  to  him  for  ngnature,  and  he  thm 
executed  the  same  "whilst  he  was  of  unsound  mind  as 
aforesud,"  and  that  each  of  these  was  a  snb-demise  to 
Cownbe  at  rery  inadequate  xenti^  and  wlthont  mj 


con^eration,  the  property  being  of  the  yeariy  valot  ( 
3002.,  while  the  rent  reserved  was  onlv  87f.:  tk^i 
the  time  of  the  execution  of  the  said  four  aevenl  b 
dentures  of  lease  by  the  sud  Sarill  Godfrey,  he  vi 
unable,  throurii  mental  imbecility,  to  compnbendd 
contents,  or  the  purport  and  efiect  of  the  same,  ud  b 
competent  to  the  management  of  himself  and  hti  t 
fairs     that  Coombs  and  wife  procuTed  the  teiUtat! 
ngn  cheques,  dated  the  11th  January,  the  10th  Feii 
ary,  the  24th  February,  the  14th  April,  and  tbill 
May,  1843,  for  sums  amounting  tc^ther  to  966Z,13Lfl 
in  Mvonr  of  his  stockbroker,  who,  by  their  SmM 
invested  the  money  in  their  names  and  in  the  um] 
their  son,  Savill  James  Coomb^  hi  1000/.  3  per  C« 
Reduced  Annuities;    that  the  sudSarillGodfnjii 
at  the  time  of  ugning  the  said  cheques,  of  lUMi 
mind,  and  incompetent  as  aforesaid,  and  thti  he  m 
gave  any  direction  to  the  add  [broker]  u  to  the  iri 
cation  of  the  said  sums  of  money,  and  vaa  uotnl 
of  the  mode  in  which  it  was  proposed  to  ^pif  1 
proceeds  of  the  said  cheques."   The  hilt  then  M 
various  Instances  of  delusion  on  the  27th  of  Dm 
her,  1842,  in  March,  1843,  and  in  June,  I8ti; 
it  charged,  that,  if  the  defendants  should  alh)! 
the  underleases  and  cheques  were  executed  nd  i 
during  lucid  intervals,  they  should  state  »Iki 
took  plam,  &c.;  and  thi^  various  medical  nta 
been  consulted  on  the  testator's  state  of  mmiisJ 
the  defendants  ought  to  set  forth  the  particviiai 
that  a  suit  had  been  instituted  by  Coomla  m 
and  children  against  the  executors,  and  agiinst  th 
sent  plaintiffs,  praying  that  the  trusts  of  the  win 
be  performed.  The  bul  In  this  case  prayed  thtai 
various  accounts,  that  Coombe  might  be  ordeitdl* 
render  the  premises  contained  in  the  underieue^  a 
they  might  form  part  of  tiie  personal  estate,  isl 
the  1000^.  stock  might  be  transferred  and  bdd  a 
of  the  same.   Mr.  and  Mrs.  Coombs,  by  ther 
said,  that  Mr.  Godfrey  for  eighteen  yean  nsw 
them,  *'  and  the  defendant  Amy  Sarah  Coonbi 
(mly  female  relation,  and  bad  the  entire  huh 
Of  his  domestic  establishment,  and  was  ieH 
whole  of  that  period,  with  the  neepUon  of  lk*<|<| 
when  the  said  Savill  Godfrey  went  ttm  bm* 
benefit  of  his  health,  as  berelnafter  meotioiKd^ 
stant  attendance  upon  Itim,  and  admioLstend  to » 
forts  in  every  possible  way,  and  these  defend*^ 
all  occasions  treated  the  said  Savill  Godfrey  nft 
utmost  deference  and  affection,  which  waa  ndpi* 
bv  him  towards  these  defendants  and  their  fiunuT^ 
that,  under  the  circumstances  aforesaid,  it  i»  pK* 
that  these  defendants  had  some  inflaenee,  bat  M 
improper  influence,  over  the  said  Sarill  ' 
that  such  influence,  if  any,  was  never  exerted  til 
way  to  the  prejudice  of  the  plaintiff  or  his  ftnulj: » 
say,  that  theaaeqoal  distribution  of  the  propert;* 
said  Savin  Godfrey,  made  by  bis  will,  waa oviuf 
cipally  to  the  dreumstan^e  of  the  said  pUiotiff,  Ji 
Hay  ward  the  yonnger,  liiaring  received  from  t«i 
Savill  Godfrey  sums  of  money  far  exceedingthe 
ever  received  by  the  defendant  Amy  SsrahwmHi 
from  a  feeling  of  justice  towards  the  defendantji 
Sarah  Coombs,  and  in  order  to  put  her  and  the  jsidg 
tiff,  J amee  Havward  the  younger,  upon  an  eq""^ 
in  respect  of  tbe  distribution  of  his  the  said  Ssntiu 
frey's  property."  They  denied  tiiat  they  knewrfwe 
ceided  the  execution  of  tiie  will  from  Uis  pUiag] 
said  tiiat  the  plaintiff  caUed  at  tiie  house  «hcR  tM  * 
was  being  executed  at  the  time  when  it  *» 
ented,  and  Blrs.  Coombs  told  bim  of  tl»t  °^ 
that,  to  the  best  of  their  knowledge  and  bdie^  *r 
the  month  of  March,  1845,  the  safl  SsriU  GodfrVJ 
by  all  who  actually  knew  him,  conaiderw    •  ""z^ 
and  prudent  man,  and  eneedinriy  direwd  •^TT. 
all  uatteia  of  bodneas,  and  peSBeotiy  tmv»^  ^  ^ 
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mapmeat  hia  own  pecnniaiy  and  other  affaire :  say, 
bt  sboot  Christmaaa  1844,  a  change  exhibited  itself 
tlbc  condact  and  character  of  the  said  Savill  Godfrey, 
iriii^  to  bis  extreme  age,  being  then  in  his  serenty- 
M  year,  and  the  gradual  decay  of  his  mental  and 
Wlj  fiKUtiea  i  bot  such  change  was  not  of  snch  a  cha- 
ttier, in  the  judgment  of  then  defendant^  u  to  pre- 
Uc  the  said  Savill  Godfrey  from  attendii^  to  matters 
'toiiHa^  or  from  thoroughly  nnderstantHng  the  na- 
d  aoy  business  he  was  called  upon  to  transact ; 
Ter,  tnese  defendants  say,  that,  about  the  latter 
of  the  month  of  March,  1845,  a  very  great  change 
titt  vone  was  ohserrable  by  these  defendants  in  the 
I  tad  diameter  of  the  said  Savill  Godfrey,  and  he 
mtiufested  childishness  and  imbecility  of  intellect, 
meh  as  to  reader  him,  in  the  judgment  of  these 
laotB,  incom^tent  to  manage  himself  or  liia  pro- 
',  and  he  contmoed  in  such  state  of  mind  until  tlie 
of  his  death:  ....  say,  that,  at  the  time  the 
SniU  Godfrey  executed  the  aaid  four  sererol  in- 
ns of  aDda4e»e,  he  waa  of  perfectly  sound  mind, 
ut  nbject  to  any  delurions  or  abemtiona  of  intel- 
:  uf,  Omtj  at  the  time  the  said  Savill  Godfrey 
ntti  the  sud  indentnrea,  he  was  well  able  to  eom- 
sd,  and  did,  in  fact,  comprehend,  the  contents, 
fuiy  and  effiect  of  the  same  several  indentures." 
WiUiall,  the  solicitor  for  Godfrey,  and  one  of  his 
■ton^  explained  the  preparation  ot  the  underleases : 
1  that  he  connived  with  Coombs  and  wife  in  in- 
io^ Godfrey  aa  to  this  will:  said  that  he  did  not 
alit:  that  Coombs  was  ignorant  of  it:  that  God- 
pn  as  a  reason  for  the  unequal  distribntion,  that 
■d  sdvaoced  money  to  the  plaintiff:  that,  up  to 
1, 181S,  Godfrey  was  of  soand  mind.   The  defend- 
ftiaey,  the  other  executor,  by  hia  answer,  also 
Ktothe  sanity  of  Godfrey  np  to  that  time:  they 
dimd  the  allied  instances  of  delusion;  and 

K'lnvc  the  reasons  stated  to  him  by  Godfrey  for 
;  UK  onderleases  in  favour  of  Coomha.  Evidence 
?w  into  at  great  length  on  both  sides. 
t&u,  Hmry  SUnen*,  and  HeaUtj/t  for  the  pldntillb. 
^m^l,  W.  SudaUt  and  Bon,  for  the  defimdanta 
Coombfl. 

Sau^kiason  and  De  Gex,  for  the  exeentara. 
for  the  in&nts. 
ll^M^'iii  reply,  on  the  point  that  the  plaintiffs  were 
to  relief  on  the  case  raised  by  the  answer, 
1^  that  was  not  the  case  originally  made  by  the 

*d  Attwood  T.  ,  (1  Ru89.  253),  whew  it 

«i  Dot  to  be  neceaBary  to  amend  the  bill  for  the 
eef  mcluding  fneU  disclosed  in  the  answer,  on 
the  plaintiff  means  to  rely  as  part  of  hia  case,  en- 
^him  to  the  relief  he  had  prayed;  TVy^r.T'afiriim, 
^281),  where  there  waa  no  amendment  of  the 
I  utotwh  the  answer  shewed  two  trustees  to  have 
*,  whue  tile  original  charge  was,  that  only  one  had 
ai  the  Court  held  both  to  be  chargeable  with 
b;  and  H^attt  r.  Byds,  (2  Colt  0.  C.  268),  where 
lUnut,  under  tlie  special  circumstances  of  the  case, 
the  amendment  of  the  bill,  for  the  purpose  of 
Jpog  the  new  matter,  forming  an  issue  other  than 
fiude  by  the  bill  as  it  originally  stood :  and  the 
Jtjd  not  at  all  dissent  from  the  two  former  cases. 
«^  i3^KjfiOHT  BnocB,  V,  C— I  have  conudered 
» pieadbga  and  evidence  in  this  case.  The  plaintiffs, 
» nndetstand,  m  consequence  of  the  decree  made  In 
J*«r  wit,  waived  at  the  Bar,  by  their  counsel,  all  re- 
"prijed  by  tiie  present  bill,  except  as  to  the  four 
underleases  to  Mr.  Coombs  executed  in  1843, 
V"  snma  of  stock,  amounting  together  to  lOOW. 
P^Ceat.  Seduced  Annuities,  purchased  in  the 
l^^ot  Jannary,  February,  April,  and  May  in  that 
Wmtho  nameaof  Mr.  and  Mrs.  Coombs  and  their 
r*Hii;  thna  restricting  the  suit  now  before  the 
iQctieilly  to  the  object  of  impeaching  those 


transactions,  and  of  restoring  and  giving  to  the  late  Mr. 
Godfrey's  personal  estate  the  benefit  of  the  four  leases 
or  underleases  from  the  time  when  tbey  were  executed, 
and  the  benefit  of  the  stock,  as  to  part,  from  March, 
1843,  and  as  to  the  residue,  from  May  in  that  year.  In 
this  view  of  the  cause  it  has  plainly  been  necessary  to 
ascertain  what  are  the  grounds  on  which,  on  the  record, 
the  plainti^  in  these  respects  profte  to  seek  relief; 
tiiat  u  the  case  which,  as  to  the  leases  or  underleases 
and  the  stock,  the  bill  has  brought  to  the  defendants* 
attention— has  called  on  them  to  meet  and  answer. 
Having  read  the  bill,  especially  the  passages  that  Mr. 
Malins,  in  his  reply,  particularly  noticed,  1  have  come 
to  the  conclusion,  that  it  must  be  treated  as  putting  the 

filaintiflfe'  title  to  relief,  in  respect  of  the  leases  or  under- 
eases  and  the  purchase  of  stock,  solely  and  entirely  on 
the  ground  of  Mr.  Godfrey's  unsoundness  of  mind  at 
tiie  time  of  those  transactions  respectively — on  the 
ground,  that,  in  the  langua^  of  the  record,  he  waa  then 
"completely  of  unsound  mind,  and  incompetent  to  ma- 
nage iiimself  and  his  property."  Upon  thq  assumption, 
therefore,  Uiat,  at  the  time  of  eitlier  of  the  impMchod 
tninsacUona,  he  was  of  sound  mind,  that  transaction,  I 
think,  cannot,  under  this  bill,  be  questioned,  on  uw 
ground,  of  undue  influence,  or  of  influence  improperly 
exercised  or  confidence  abused,  or  ignorance,  error,  de- 
fective information,  or  insufficient  advice— if  there  were 
any  undue  influence,  or  any  influence  improperly  exer- 
cised, or  ignorance,  error,  defective  information,  inauf- 
ficient  advice,  or  abuse  of  confidence.  It  waa,  however, 
contended  for  the  plaintiffs,  that,  on  principle  or  au- 
thority, or  both,  the  framer  of  the  answers,  or  of  one 
or  more  of  them,  ought  to  be  deemed  to  have  enlarged 
the  issue  or  issues  raised  by  the  bill,  (supposing  my 
construction  of  it  correct),  so  aa  to  enable  tbe  Court  to 
give  relief  in  respect  of  the  impeached  transactions^  even 
upon  the  assumption  that  Mr.  Godfrey  waa  not  of  un- 
sound mind  at  any  time  before  the  years  1844  or  1845, 
if  the  merits  apparent  upon  the  evidence  shew  the 
transaction  to  be  inequitable.  I  have  not,  however, 
been  able  to  convince  myaelf  that  this  contention  is 
well  founded,  and  I  cannot  accede  to  the  argument. 
It  Is  not  supported,  I  think,  by  principle,  nor  by  the 
cases  of  Gordon  v.  Crordon,  (3  Swanst.  400),  or  Parsons 
V.  Budds,  (2  Vem.  608),  nor  by  either  of  the  authorities 
that  Mr.  Malina  mentioned,  (none  of  which  do  I  ques- 
tion), nor  by  any  other  authority  that  I  am  aware  of. 
Was,  then,  Mr.  Godfrey  of  unsound  mind  when  the 
impeached  tmnsactions,  or  when  any  one  or  more  of 
them,  took  placet  Thi^  of  course,  is  a  question  of 
the  effect  of  evidence  t  and  had  the  witnesses  for  the 
pluntiffb  been  the  only  witnesses,  and  the  plaintiff^ 
exhibits  the  only  exhibits,  I  should,  notwithstanding 
the  anawere,  have  decided  it  wholly  in  the  plaintiffr 
favour,  though  I  do  not  say  whether,  even  in  that  case, 
I  should  have  given  entire  credence  to  every  part  of  the 
testimony.  There  are,  however,  on  the  part  of  the 
defence,  witnesses,  of  whom  aome  at  leas^  if  not  all, 
are  of  weight  and  consideration,  and  exhibits  also ;  and 
it  has  of  course  been  my  duty  to  come  to  a  conclusion, 
if  possible,  upon  the  whole  body  of  testimony  on  each 
aide  taken  together.  This  I  have  endeavoured  to  do, 
and  that  not  without  a  strong  fueling  fbr  the  heavy  ex- 
pense, the  harassing  solicitude,  the  &mily  disunion 
which  the  pnceedings  connected  with  this  contest  must 
^ready  have  caused  to  the  parties,  and  which,  by  a 
prolongation  of  the  dispute,  mnat  necessarily  be  aug- 
mented and  aggravated.  From  the  materials  before  me, 
I  think  that  a  man  inferring  the  aoundneaa  of  Mr.  God- 
frey's mind  at  some  periods  of  the  year  1843,  and  its 
nnsoondnen  at  other  periods  of  that  year,  whether 
drawing  a  correct  or  an  incorrect,  would  not  draw  an  ab- 
surd or  irration^  or  grossly  wrong,  inference.  Assum- 
ing its  correctness,  that  would  not,  I  apprehend,  neces- 
sarily dispose  of  tnis  canse  against  the  pliuntilb,  who, 
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as  it  appears  to  me,  are  not  bound  to  prove  the  assertion 
coDtuned  in  the  bill,  tbat  Mr.  Godfrey  was  not  in  any 
portion  of  the  year  1843  of  sound  mind.  1  may  here 
obeerre,  that  the  stock  was  bought  in  five  distinct  par- 
cels, of  which  the  last  but  one  was  the  latest,  at  five 
different  times  lietween  the  9th  and  10th  <!ninuary  and 
the  26th  May,  1843 ;  and  that  the  teases  or  underleases, 
not  mentioning  any  intention  of  gift  or  bounty,  are 
framed  in  a  manner  open  probably  to  some  comment. — 
His  Honor  then  proceeded  to  comment  on  the  evidence, 
and  expressed  his  regret  that  the  executors  had  not 
tried  the  qnestion  as  to  the  leaseholds  by  ejectment ; 
and,  declanng  his  conviction  to  be,  that  oddiUonal  li^ht 
was  very  lilcely  to  be  obtained  by  sending  the  question 
of  foot  before  a  jury,  directed  two  issues!  first,  whe- 
ther Savill  Godfrey  executed  the  four  leases  or  under- 
leases when  of  sound  mind,  so  as  to  be  sufficient  for  the 
goremment  of  himself  and  his  property ;  and,  secondly, 
whether  Savill  Godfrey,  when  of  sound  mind,  so  as  to 
be  sufficient  for  the  government  of  himself  and  his  pro- 
perty, authorised  or  approved  the  purchase  of  the  five 
patt^ls  of  fltSck,  or  any  or  either  of  them,  in  the  joint 
names  of  Mr.  and  Mrs.  Coombs  and  Savill  James 
Coombs.  At  the  conclusion,  his  Honor  offered  to  give 
his  own  opinion  on  the  point  without  farther  inquiry', 
if  the  parties  sui  juris,  and  those  who  acted  for  others, 
asked,  and  the  executors  did  not  oppose  it. 

Sir  StmpUtuon,  on  behalf  of  the  executors,  had  no 
objection. 

Malins,  for  the  plaintifis,  and  Rumll,  for  the  prin- 
cipal defcoidants,  declined  to  make  any  request,  and  the 
issues  ware  accordingly  directed. 

Coombs  v.  Bbookbs.— ilfd^  26. 

Pigmmt  out  of  Omrt  o/a  eonHnffent  Fund,  to  enaih  an 

ttidiffaa  Party  to  try  Itttut. 
A.  and  iio  Wife  were  naxeaaive^f  otOkkdior  Life  to 
IfMdmds,  and  (jU  Ci^>Ual  wat  ietd  m  TVuM  for  his 
ChUdrm  who  thould  attain  TSBoa^f-one  or  marry;  if 
no  on4  tHotdd  attain  Ttoenty-ono  or  marry,  the  same 
Fundtoatin  TnutforB.  and  hia  Children  in  a  similar 
Manner,    A  Fund  waa  in  Court,  called  the  "  Con- 
tingent Account  of  A.  and  his  Wife  and  Children." 
A .  and  his  Famtfy  petitioned  for  a  Sale  of  Part  of  (Au 
Fund,  to  enable  him  to  tty  Issues  directed  by  the  Court, 
which  would  decide  the  Title  of  A.  and  B.  and  their 
Families  to  Pnyperty  no  Part  of  this  contingent  Ac- 
count; and  the  Court  made  the  Order. 
This  was  a  petition  presented  both  in  the  above  suit 
and  in  the  suit  of  Hayward  v.  Purssejfy  (ante,  p.  782), 
by  James  Hayward  the  elder  and  others,  prayine  that  so 
much  stock,  part  of  certain  snme  standing  in  the  name 
of  the  Accountant-General  to  the  credit  of  the  cause 
Cooaita  t.  SrookeSf    the  contingent  account  of  James 
Hayward  and  Maty  Susan  bis  wife,  and  their  chil- 
dren," might  be  sold  out  as  would  produce  300/.,  and 
the  produce  paid  to  T.  M.  Cattlin,  the  solicitor  for  the 
peUtLoners,  he  undertaking  to  apply  the  same  to  the 
payments  requisite  in  prosecuting  and  trying  the  issues 
directed  in  Hayward  ▼.  Purssm,  and  to  prosecnte  the 
same  with  all  due  diligence.   Tlie  petition  alleged  the 
inability  of  the  petitioner  James  Hayward  farther  to 
prosecute  the  suit,  or  to  try  the  issues,  without  some 
part  of  the  funds  were  appropriated  for  that  purpose ; 
and  tbat  it  would  be  greatly  for  the  benefit  of  himself 
and  his  children  (the  petitioners)  that  the  same  should 
be  tried.    The  trusts  of  the  will  were,  as  to  one-third, 
to  pay  the  rents  and  dividends  to  James  Hayward  for 
life,  and  after  bis  decease  to  his  wife,  Haiy  Susaiu  for  her 
life,  widowhood.  Or  until  any  act  of  hers  by  which  she 
should  part  with  her  interest;  and  thereafter,  and  after 
the  decease  of  the  survivor  of  them,  the  capital  to  be 
"in  trust  for  all  and  every  the  child  and  children  of 
the  sud  James  Hayward  who  shall  lire  to  attun  the 


age  of  tventy-<me  years  or  be  married,  whidi  dull  fiij 
happen ;  and  if  more  than  one,  equallv  to  be  imSt 
between  or  amongst  them,  share  and  share  tUke;  ui 
if  there  diall  be  but  one  each  child  who  sliall  live  \ 
attain  the  age  of  twenty-one  yeais  or  t>e  mimed,  ttu 
in  trust  for  such  child  abeofutely;  and  in  esse  (ha 
shall  be  no  child  who  shdl  live  to  lUeiQ  the  igei 
twenty-one  years  or  be  married,  then  I  direct  Hat  I 
same  one-third  part  or  share,  and  the  future  rents,  inn 
and  profits  thereof,  shall  be  upon  the  lilu  tml^d 
for  the  like  intents,  &c^  as  the  other  two-tlutd^d 
trusts  for  Mr.  and  lfrs.Gooralw  andtiiut&milr,iii 
same  way;  witii  ultimate  trust,  on  the  nniecoatii|ai 
for  Mr.  and  Mrs.  Hayward  and  their  fimuly."  * 
Malinsy  for  the  petition.  I 
Sussell,  Hare,  and  W.  SudaH,  for  the  Coonkj 
mily,  opposed  It.  They  content^  thst,  tt,  l^f 
tetma  of  the  will,  tlieir  clients  were  intensted  m.) 
mainder,  if  no  child  of  Mr.  Hayward  shotild 
twenty-one  or  sliould  marry,  the  Coiui  oariit . 
deal  with  any  part  of  the  capital.  Ontbefailuei 
such  child  becoming  entitled,  this  whole  fund 
belong  to  the  Coombs  family  absolutely,  for  ooedEj 
sous  of  Mr.  Coombs  had  alrea4y  attained  tin  r-^ 
twenty-one.  They  cited  Nye  v.  MauUf  (4  My. 
S42):  Peek  v.  Beech^,  (2  Sim.  40);  and 
&r,  (4  Russ.  279). 
i>e  QeHy  for  other  parties.  A 
KHiasT  Bbucb,  y .  C. — I  do  not  see  the  ap^oAB 
the  eases  cited  to  the  case  now  before  the  CoutJ 
this  instance  the  administration  of  the  estate  of  t 
Mr.  Godfrey  is  under  Ui«  care  and  diro^^^ 
Conrt  in  one  of  the  causes,  and  a  ({ucstioD  )mtsr 
the  view  of  the  Court,  whether  this  estate  is  bo(i 
of  being  increased  to  a  considerable  extent  bj  w 
perty  which  is  wtstanding.  All  person) 
under  ttie  will  are  interest^  in  this  questia 
interested  in  l»inging  this  into  the  estate.  Iti 
pens  that  some  of  those  interested  under  tbe  i 
also  interested  in  a  different  manner.  AU  | 
interestsd  in  bringing  tliis  property  into  tliei 
some  of  them  -are  mtereatea  in  excladiog  it. 
be  a  reason  why  this  should  not  be  pnoeeabl^ 
expense  of  the  estate?  I  think  not;  and  Wr 
particular  circumstances  to  which  I  hare  itM 
should  have  directed  the  executors  themaelMUl 
prosecuted  the  claim. 

The  order  made  was,  that  2G02.  should  be  tikaj 
the  one-third  ataoding  to  the  contingent  second « 
Hay  wards,  on  the  undertalung  of  Hay  wsf4  muI 
his  solicitor,  to  abide  by  any  order  to  nukejMt^ 
same  on  the  event  of  the  trial  being  unsuceennL  } 

In  re  Tna  Tbhct  Vallbt  avd  CoBsraa  *»© 
Bailwat  CoMPaiTT.— Jii^ld. 
Joint-rtod  Companies  Winding-up  j<c(,184^-S'"^ 
Petition, 

The  Solicitor  of  a  Q}mpamy  is  not  a  Xemier, 
Servant  of  the  Company^  wHkm  tie  meamng 
Section  of  the  Act.  ^ 
Glasse  applied  to  the  Court  in  this  niatttt,*** 
that  the  R^istrars  made  a  difficulty  in  diswmg  ■« 
order  made  by  this  Court  for  the  winding-up  weMB 
of  this  Company,  on  the  grMind  that  the  a*"™ 
service  of  the  petition  stated  that  it  had  been  serrwi 
the  solicitor  of  the  Company.  By  the  lOth  se^J, 
is  enacted,  that  every  petition  for  wuidii^up J*™, 
advertised  in  the  I<ondon  Gaaette,  and  "^^si 
head  office  of  the  Company,  or  on  any  "  member,  «2 
or  serrant  of  the  Company;"  and  the  Reg"*""  * 
sidered  tbat  the  solicitor  was  neither  s  member,  » 
officer,  nor  a  servant  of  the  Company. 

Kkioht  BnvoL  T.  C.— The  officen  are 
conBtraction.  The  affidaTit  is  not  nffiwnt- 
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iM^ParfMP— OOtA  Ortfcr-  ofAitgnet,  1841. 
Lai^.  «n  d«  i^DMR*  tfCdpjtkold.  mder  the  Will 
■if§  McttgagoTt  upon  TViuf  lAnC  tA«fF»  or  fXe  jStrmxw 
\4^mt UMOdra^  l^e.,  ihouldtell,  amd  ths  JSteeiptt  of 
{!■,  or  tk  J^mhor,  cr  the  ffeirs,  S;e.  of  such  ifyr- 
fjim;dmld  btj/eod  Naeharyu.  A.  rmunmeed  Pro- 
mt^Xi^imedtlu  TVmstt,  and  died  in  the  LifetitM  of 
&,«|0  mat  ffifciiffaf  to  tke  Gcmiold,  and  died  /«- 
{iMr.  lie  RqnrtemtaUvet  cf  Uie  Mortgagee  filed  a 
M^^ondoew^aaaitutthe  Har^B.oMjf:  butthe 
'jtmthditAatllkePartUMheiii^kia^ 
iiWStftie  Mort^igor  wen  nteeuarjf  JPartSn, 

UiwiiftteediMamsait.  "William. Blakmow  and 
»aadt««oiiditiaDal  mmodttoi  •opyludd  landi^ 
b  19tb  October,  1830^  ta  Joteoh  Hosetiy,  to  Mean 
Imi  intensL  Joa^  Hoauay,  tba  nuntgagee* 
[atW  S7tli  Hay»  1831,  without  luring  bean  ad- 
y^huwig  Suniul  Hoaaley,  hia  grudara  uid  oua- 
MJ  Me,  who  diad.  leaTing  Wiluam  MoBeky,  hia 
mmi  eustom&ry  hebr.  Joa^h  Hoariey,  by  hia 
i^M  the  ZUfa  Apitl,  1631,  devlaad  his  tnwt  and 
Ipn  Mtataa  to  Edward  Chambedain,  John  Moae- 
•B  Mm  Smith  the  jenu^f  their  h«n,  exe- 
M,  mi  adminiatmtoia^  aubjeet  to  th«  tmsta  and 
iflutiitg  the  aama^  uid  ^pointed  the  aune 
aooB  hia  axeeaton  and  faoataaih.  8*** 
«f  ^mointmoii  of  new  tnuteaa.  Jolm  Smith 
ftabata^  ud  by  deed  dided  the  13th  Auguat, 
Mumi  th«  truata;  and  by  adeed  dated  the 
ingwt,  1831,  Tbomaa  Bate  waa  appointed  a 
•  in  bis  stead  ;  and  the  troat-eeiatea  were  duly 
1  ia  Edward  Chambnlain,  John  ISoael^,  and 
iMBitea.  William  Blakemoie,  the  mortowor,  by 
A,  dated  the  2lBt  Jaanary,  1830,  aave  dl  hia  real 

Knal  catate  to  Thomaa  Cope  and  George  Webb 
,*ponteQ8tthat  they,  artiw auiriTor of  thein, 
htiti^  executors,  admini8tnitovB,OTaamgnaof  soch 
Jor,  ibotdd,  aabjeot  to  the  ^probation  of  faia  wife, 
■i  StpoBt  of  hia  real  eatateay  tu^  and  he  declared 
ie  ncaiptaof  hia  aiUd  tmsteea,  and  tiie  aarviror 
■(Ualuani  oMooton,  adainiatntton^  eraaaigna, 

BMoica  ariu^  from  the  aale  of  hia  real  eatateay 
WeffKliial  dUcbargea;  and  he  appointed  T1h>- 
and  George  Webb  Thaoker  the  fixeeotor*  of 
Geeiiga  iVebb-  Thaolier  proved  tiie  will. 
Cope  renoQiMed  probata,  and  diaelaimed  the 
•f  the  wfll,  and  died  in  the  lifetime  of  Greoige 
Ihaeker,  who  was  admitted  to  the  mpjrh<Hd 
ad  died  inlaetate,  leaving  Chariaa  William 
"  hia  customary  heir.   After  tbia,  the  widow  of 
<yed.    The  bill  wsa>  filed  by  Edward 
^--^—^  John  Moe^y,  Thomaa  Bate,  and  Wil- 
PljMleyr  agaiiiat  CharW William  Xbacker,  for 
Mdmn,  Tha  defisndast,  by  hia  anawer,  said  he 
of  moat  of  the  faeta  rileged  by  the  bill, 
waltted  to  the  judgment  of  the  Court,  whether 
^nooft  beaafidaUy  mtoraitad  in,-  tiie  moct^iged 
UMwm  nat  neeeaeary  partiaa^ 
^Vm  and  Bloam,  far  the  defmdant,  alleged  the 
Fw»  fer  want  of  p«tiiBs. 

and  roOer,  for  the  pluntiffa,  refined  to  the 
^  Wer  of  Augnst,  1841,  to  ahew  that  the  anit  waa 
™KttTe  as  to  parties.  By  that  Order  it  is  provided 
fleriseea  in  trost,  with  power  to  sell,  an*  to  give 
fi"  the  proceeda  of  tile  aale,  dionld  lepreaent 
Wfidal^  interested,  in  the  same  manner  as 
*"tow  represent  peraon^  estate.    The  objection 
■Pt  not  tobe  allowed. 

Bkcck,  V.  C— The  plaintifft,  if  they  think 
■  decree,  without  prejudice  to  the  rights 
™*  tutuis  que  tmat  under  Blakemore*8  will. 
^deennedBach  a  decree. 


The  cause  waa  then  ordered  to  stand  over,  with 
liberty  to  amend  the  bill.;  ooata  reserved. 

VICE-CHANCELLOR  WIGEAM*S  COURT. 

Cboss  v.  SpRioff.— 17  and  26,  and  Marek  9. 
Obligor  and  Obligee— Bmd^Relecue  of  Debt—jSvidenea 
~-Sure^. 

R  t^paaring  m  Bridence  that  a  TsUalor  had  bK  W. 
lWOl,i^  his  Bwd,  far  i^idk  Oe  JO^indataJ'.G^ 
and  another  were  Suretiet:  that  W.  G.  had.  Two 
Yeare  aftervKordt^  eampomded  with  his  CMttort,  <Aa 
Testator  agreeing  to  beams  Sure^  fir  their  Patfmeat^ 
and  to  relinquish  the  Bond  De^,  with  Interest,  and  to 
give  it  up  to  be  eaneeUed,  althot^h  he  had  not  done  the 
Mst  Act',  it  bsing  allsged  that  m  had  said  he  could  not 
find  it;  audit  further  appeartM  that  the  Testator  had 
svhieguentfyt  Aortfjf  before  his  Death,  given  W.  Q, 
60^.,  telUng  him  that  such  Sum,  and  aU  other  Monies 
mhieh  he  had  reeeioed  from  him  and  kadnot  rt^tadd,  were 
to  be  considered  as  Gifts — Eeld,  in  an  Administration 
Suit,  wherein  the  D^fimdant  was  sought  to  be  charged 
with  the  Bond  Debt  and  Interest,  that,  the  Debt,  re- 
maining due  ol  Zaw,  the  Tutmoi's  DeUaration  ef  his 
Intention  not  to  sue  umn  the  Bond  was  not  sufficient  to 
release  the  Suretg  in  SguiOr. 

On  the  3rd  December,  1838,  the  testator  in  the  canae, 
Thoraaa  Cross,  took  a  bond  from  William  Gilbert  fur 
the  aom  of  1000^,  which  the  former  had  lant  to  him, 
to  enable  him  to  enter  into  a  partnership.  Two  per- 
sons, the  defendant  John  Gilbert  and  another,  became 
sureties  in  the  bond,  each  for  333^.  6s.  Sd.  and  interest, 
it  being  made  a  condition  that  no  proceedinss  should  be 
taken  to  enforce  payment  of  tlie  anm  lent  until  after  tiiree 
months*  notice  shonld  hare  been  given  to  the  aaretie^ 
their  executors,  administnttors,  oraseigna.  Itappeared, 
that  in  September,  1840,  the  partnership  between  Wil« 
liam  Gilbert  (the  obligor)  and  hia  partner  was  dis- 
solved, their  ereditora  ^peeiof  to  take  I  la.  In  the 
pound  as  a  eompositimi  for  their  debts.  The  teatator, 
Thomas  Croaa,  agreed  to  become  surety  for  the  pay- 
ment of  that  anm,  and  he  also  expressed  his  consent  to 
relinquish  the  bond  debt,  with  interest.  He  also  pro* 
miaed  WUHam  Gilbert  to  deliver  up  the  bond,  to  lie 
cancelled.  It  did  not  appear,  however,  that  he  had',  in 
fact,  done  so,  he  not  having,  as  he  had  stated  to  Wil- 
liam Gillwrt,  been  able  to  find  it.  The  testator  had 
never  applied  for  the  payment  of  the  prindpal  or  in- 
terest due  upon  the  bond;  lie  had,  indeed,  shortly 
before  his  death,  given  William  Gtlbett  BO^.,  and  had 
told  him  that  suca  sum,  and  all  other  moniea  which  he 
had  had  from  him  and  had  not  repaid,  were  to  be  con- 
sidered as  gifts.  The  testator  having  died,  a  bill  was 
filed  for  the  administration  of  hia  estate,  and  it  was 
referred  to  the  Master  to  inquire  whether  tlie  defisnd- 
ant  John  Gilbei-t  (one  of  the  sureties)  waa  liable  to 
pay  any  and  wliat  pai-t  of  the  lOOOf.  for  principal  or 
interest.  The  Master  reported,  tliat,  under  the  above 
(nrcumstances,  John  Gilbert  was  not  liable  to  pay  any 
part  of  the  lOOOf.  or  interest.  He  was  of  opinion  that 
the  teatator  bad  agreed  with  William  Gilbert  to  give 
up  the  bond  debt,  and  he  overruled  objections  which 
wero  taken  to  his  report,  upon  llie  ground  that  the 
conduct  and  acta  of  tne  teatator  necessarily  gave  time 
to  the  principal,  William  Gilbert,  although  his  pro- 
mise or  agreement  might  not  be  le^pally  vahd.  To  this 
report  of  the  Master  exceptiona  were  taken,  and  now 
came  on  for  argument.  As  to  the  bond,  evidence  was 
given  by  a  clerk  to  the  firm  of  which  the  testator  liad 
been  a  partner,  that  the  latter  Iiod  at  several  times  de- 
clared that  he  never  intended  William  Gilbert  to  pay 
tlie  amotmt  of  the  bond,  as  he,  the  testator,  always  con- 
sidered tlie  monev  as  a  gift ;  that  tlie  testa.toi-,  whilst  ill 
in  bed,  had  told  nis  wife  that  William  Gilbert  waa  bot 
to  be  called  on  for  the  money ;  and  that  the  amount 
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had  been  erased  by  the  testator  from  bis  pzirate  ledger 
some  time  before  ms  decease. 

TA«  £Midtor-Oeturtd  aui  Cfhue,  for  the  excepUiou. 

Tted  and  iToOsff,  for  the  defondant  John  GUbert. 

Baem  and  CanJtrient  for  other  parties. 

March  9. — Sir  Jambs  Wioham,  V.  C,  now  delivered 
jn<Igment. — The  question  raised  by  the  exceptions  in 
this  case  was,  whether  William  Gilbert,  the  obliKor  in 
a  bond  for  1000^.,  was  liable  for  the  amount  of  such 
Iwnd  to  the  defendant  the  widow  and  administrstrix 
of  Thomas  Cross,  the  testator  in  the  cause,  and  the 
obligee  in  the  bond.  This  general  question  resolred 
itself  into  two :  first,  whether  the  testator's  declarations 

Sstified  the  conclusion,  that  he  had  abandoned  all  in- 
Dtion  of  recovering  upon  the  bond,  and  intended  that 
the  obligor  ahonld  no  longer  be  liable  npcm  it ;  and, 
secondly,  if  that  were  answered  hi  the  affirmative,  what 
were  the  consequences  in  respect  of  the  liability  of  the 
obligor?  Assuming  the  first  question  to  be  answered  in 
the  affirmative,  I  had  no  hesitation  in  holding,  at  the 
dose  of  the  ailment,  that  the  debt  remained  at  law, 
and  to  that  opinion  I  adhere.  I  was  also  of  opinion, 
that,  if  the  debt  remained  at  law,  it  must  remain  in 
equity,  unless  some  special  grounds  were  laid  for  a  dif- 
ferent conclusion.  I  was  of  opinion,  that  a  mere  in- 
tention on  the  part  of  the  testator,  which  he  might  at 
any  time  have  changed,  not  to  sue  upon  the  nond, 
would  not  give  such  an  equity.  But,  as  the  case  of 
Flower  v.  Marten  (2  My.  &  Cr.  450}  appeared  to  have 
escaped  the  recollection  of  counsel,  I  re  quested  that  the 
exceptions  might  be  spoken  t^  by  one  counsel  on  each 
ride,  with  reference  to  some  of^the  principles  which  the 
Lord  Clianeellor  laid  down  In  that  case,  and  uj^n  wliich 
the  cases  there  refeired  to  were  decided.  This  was  ac- 
cordingly done;  and  I  have  now  to  state  the  grounds 
upon  which  I  have  come  to  the  conclusion,  that  the 
obligor,  having,  in  this  case,  no  defence  at  law,  has  none 
in  equity.  In  Wekett  v.  Bal^  (2  Bro.  P.  C.  386)  the 
defendant  was  indebted  to  the  testator,  a  Mr.  Piggott, 
on  a  bond  for  securing  835/.  &>.  Mr.  Piggott  made 
his  will,  and  appointed  the  appellant,  Mary,  bis  execu- 
trix and  residuary  legatee,  and  died  about  two  years 
afterwards.  In  his  last  siclcness,  and  a  few  days  only 
before  his  death,  he  si^d  to  the  appellant,  Maiy,  I 
have  Baby's  bond,  which  I  keep ;  I  oon't  deliver  it  up, 
for  I  may  lire  to  want  it  more  than  he;  but,  when  I 
die,  he  shall  have  it;  he  riiall  not  be  asked  or  troubled 
for  it."  After  the  death  of  the  testator,  Raby  asked 
Mary  to  make  him  a  present  of  the  hmd,  bnt  did  not 
pretend  to  have  any  right  to  it.  Her  answer  was,  "  Yon 
may  be  w&y — it  is  safe  in  my  hands."  She  afterwards 
added,  If  I  marry,  I  will  deliver  the  bond  to  you  the 
night  before."  Mary  having  afterwards  put  the  bond 
in  suit.  Lord  Macclesfield,  upon  Raby's  bill,  ordered  the 
bond  to  be  cancelled,  and  the  House  of  Lords  confirmed 
that  decree.  The  circumstances  of  that  case  brinv  it 
within  the  principle  examined  by  the  Vice-Cluncellor 
in  Poimore  r.  Gunnings  (7  Sim.  644),  and  to  that 
principle  tlie  decision  In  Jr'dbett  t.  Stm  is  referred  by 
the  I^rd  Chancellor  In  the  case  of  ^ra  v.  Godfrey, 
(4  Yes.  6).  It  would  have  been  a  fraud  in  the  resi- 
duary l^tee  to  enforce  the  bond.  The  decision  did 
not  proceed  upon  the  ground  of  release.  Richards  v. 
Syfoa  (2  £q.  Cos.  Abr.  G18)  decided  tliat  a  creditor, 
whose  debt  was  secured  by  a  bond  and  mortgage,  re- 
leased the  debt  by  delivering  up  the  bond  and  mort- 
gage with  the  declared  intention  of  releasing  the  debt; 
but  that,  I  apprehend,  was  considered  by  Lord  Hard- 
wicke  as  a  legal,  and  not  merely  as  an  etjuitable,  dis- 
charge, and  moreover  was  a  different  Unng  from  the 
mere  declaration  of  intention  to  fornve  a  debt.  Lord 
Hardwicke  seemed,  at  first,  to  be  of  opinion,  that  it 
was  an  equity  which  could  only  be  enforced  if  the 
creditor  was  plaintiff;  but  he  uterwards  said  it  was 
otherwise,  for  that  the  law  was  with  the  debtor.  In 


JUm  T.  Pjftt  (5  Ves.  35(^  n.],  oted  k  a  note  « 
Bimt.Smjf^j  (Id.  341),  andconamsDtcdiipgnWtt 
Lord  Chancellor  in  i^ns  v.  Qo^fm  ud  in  Mm  • 
Sa^f  the  following  entry  was  made  in  the  boob 
the  testator,  the  payee  of  a  note:— "Fye  ptji 
interest,  nor  shall  I  ever  take  the  prineiptl,  i  ' 
greatly  distressed."   The  testator  died.  Tbecaie 
before  Lord  Eenyon  at  the  Bolls,  upon  the  qnL 
whether^  the  debt  was  subdstiog,  and  Lord  Eenyon 
the  parties  to  law.   It  does  not  appear  that  Lord ' 
yon,  or  Lord  Loughborough  noticing  this  case,  ~ 
that  the  maker  of  the  note  could  have  an; 
the  law  was  against  him,  as  it  was  hdd  to  be. 
Chdfi^  is  the  next  case.   In  that  ease  the  tab 
held  a  promissoiy  note  for  2002.  He  frequoUl/j 
his  executor  that  he  never  meant  to  caUm  pm 
of  the  note,  and  made  a  atatammt  to  that  dte  Im 
before  his  death.   Lord  Long^horoorii  mii  thil 
cue  relied  upon  was  not  a  release,  so  ust  be  eodl 
that  the  debt  wsa  gone  by  the  act  of  the  psitj  to  «j 
the  money  was  due ;  nor  was  it  a  legacy ;  ud  lit 
was  dismissed,  so  for  as  it  prayed  that  the  note  i 
be  cancelled.   In  that  case  Lord  Loughbonx^  nl 
to  Weiett  v.  Rafy^  and  Atton  v.  Pye,  aad  tW  oi 
RieKarda  v.  I^nu,  tiefore  Lord  Hardwicke,  to  «ll 
have  already  referred.   The  next  ease  isSilsiT.ai 
In  that  case  the  question  was,  whether  s  ItgtUt 
entitled  to  his  I^acy  discharged  of  a  debt  he  oM 
testator.   Letters  and  declaratunis  of  the  tertstar 
given  in  evidence,  and  also  aooonnte  of  the  teitali 
meminsnda  In  hishandwritine;  aBd,apoBtiwevil 
the  Court  held  that  the  debt  was  disebsrMi 
judge  who  decided  this  case  was  the  ssnw  imh 
Bjfm  T.  God/rmf^  which  was  cited ;  and  it  it  1*1 
assumed  that  he  intended,  in  Eden  v.  Sf^fk^) 
upon  a  difiorent  principle  from  that  omm  vU 
decided  Bym  v.  Godfrey.    In  Eden  v.  <SMk  ttf 
Chancellor  did  that  which,  perhaps,  wonld  m  eai 
questionable  at  the  present  day ;  he  went  b^ft 
quiry,  what  the  testator,  at  the  time  of  makiaf  bh 
considered,  or  intended  to  con«der,  Iiis  fivtone  m 
sisting  of,  as  distinguished  from  what  it  sttoig 
sisted  of.   But  it  is  unnecessary  to  rely 
it  is  mantfost  that  Lord  Loiwhboioufa^  jot' 
not  proceed  upon  any  dlstmetion  Htweea 
equitable  diachaTges  of  a  debt,   ffis  judgmeat  «^ 
the  debt  was  |one  at  law.   Sonet  v.  Bryuff  (< 
516)  is  a  moat  important  ease.  NotbinteoaMbeM 
explicit  or  certun  than  the  intention  of  tbe  o^'S*'] 
discharge  the  obligor.   Lord  Alvanley  thon^titth 
case,  and  desired  to  find  the  means  of  holdiiis' 
obligor  discharged;  but  he  would  do  notiiiBS>^ 
give  the  parties  leave  to  proceed  at  lav* 
Smjith  and  Aoon  v.  Pjft  were  cited ;  and  hori^ 
ley's  observations  shew  that  he  considered 
Simfih  as  proceeding  upon  the  same  Rounds  ailM 
done.   Omn  V.  WtOiereU  (2  S.  &  S.  254)  b  ij 
very  dear  case.   It  was  a  transaction  betwsa  m 
and  son.   The  fother  had  lent  the  son  10^0001.^  " 
his  promissory  note  for  it ;  an  aoeoant  was  ifttf** 
settled  between  them,  by  which  it  appeared  tatt  n 
tlian  9000/.  was  due  upon  the  note.  Further  trwij 
tions  took  place,  by  which  it  was  said  the  son  wol 
further  indebted  to  his  fother.   Tbe  fiither,  tfaortlr  " 
fore  his  death,  burned  the  promissory  not«     ^  I* 
sence  of  a  witness,  saying  at  the  tim^  "  Ko*, 
owes  me  11,000/."    Sir  John  Leach  said  thiit 
circumstances  under  wMch  the  note  had 
stroyed  amounted  to  an  equitable  release  of  ** 
but  that  the  sum  of  9000/.  and  upwards 
remained  doe  by  the  account  stated,  mwt  bew 
sidend  as  on  advancemoit   None  of  the 
cases  were  cited;  and 
which  the  propontion  t 
down),  that  voluntary 
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which,  tt  law,  are  inoperatire,  create  an  equity 
kftmr  of  the  debtor  to  be  dischai^ged  from  his  debt, 
lit  tbecBM  cannot  be  an  anthority  for  any  abstract 
Lpiition ;  for  Sir  John  Leach  held,  that  the  transac- 
L  mntted  the  debt  into  an  adTancement.   It  Is  im- 
■bte  to  tnat  that  case  as  not  depending  npon  the 
Miiffl  between  the  obligor  and  the  obligee.   The  only 
ivbichh»iBade  me  donbt  niy  «)ncla8ion  is  that 
PtHNr  r.  Marten,  which  contains  language,  on  the 
I  of  the  Lord  Chancellor,  expres^Te,  it  is  said,  of 
■fdaiHi,  that,  where  a  creditor,  by  his  eondaet, 
n  ■  intention  to  abandon  his  rights  as  «  creditor, 
Ibtitthedebtas  a  gift  to  the  debtor,  equity  will 
(moit  the  debt  to  be  enforced.  If  I  nndentood  the 
■  drdding  any  snch  abstract  pTopontion,  I  should 
ititingly  follow  it,  but  I  do  not  understand  that 
ii  the  effect  of  the  judgment.   The  cases  which 
Lord  Chancellor  adverts  to  as  governing  hisdeci- 
nt  Weim  V.  Raiy  and  Eden  y.  J^nytk,  which  cer- 
j  atibliab  no  soch  abstract  proposition ;  and  the 
■at  ^  the  Lord  Chancellor  throughout,  by  a 
Unference  to  the  peculiar  circnmstancea  attend- 
ifotetion  of  the  debt,  and  the  relation  in  which 
■btor  and  creditor  stood  to  each  other,  shews  that 
Isotfbnnd  his  judgment  upon  any  such  proposi- 
Ilie  esse  1>efore  me  is  the  case  of  a  creditor  de- 
;  (lot  to  his  debtor^  his  intention  not  to  sue  upon 
;  for  I  have  no  evidence  of  the  alleged  erasure 
ifmii  in  the  testator's  books,  and  I  do  not  propose 
thit  erasure  the  subject  of  inquiry,  as  it  would 
mj  opinion  if  it  were  proved ;  and  if  the  case 
Ibm,  I  should  hold  that  tne  debtor  remained  lia- 
iLii  bond.   But  it  was  said  that  the  defendant 
lrtCltf&  Spiigg  admits  that  she  heard  the  testator 
ttthe  bond  was  not  to  be  enforced;  and  it  was 
ItUt  ^e,  as  residuary  legatee  for  life,  is  within 
iKipI*  of  IVeittt  y,  Halv.   The  utmost  extent  to 
tint  obaervaUon  would  carry  the  case  is  this — 
BniietCnara  Sprigg  conld  not,  daring  her  life, 
^Iheinteiest  of  the  bond.  But  that  is  not  the 
n  I  have  now  to  decide.  The  ground  on  which 
ii^  that,  if,  in  this  case,  the  obligor  has  no  de- 
nt liw,  he  has  none  in  equity.   The  le^  ques- 
1*7 be  tried  by  an  action,  if  he  desires  it;  other- 
k  exceptions  must  be  allowed,  and  the  Master 
h  Sndti  to  nriew  his  report. 


COUBT  OF  Q,UEEN*S  BENCH. 
BTWGS  in  banc  after  HILARY  TERM. 

f.  Tn  Hkbobamt  Tradebs  Ship  Loair  avd 
Amuxca  ABtocimom^JM.  24. 
i^^^fStat.  9  ^  10  Vict.  e.  99,  the  Salvori  of  a 
p^iKOt  Gwtdt  on  Board  are  entitled  to  reatonable 
(Msfwn  for  their  TVoui/e,  and  the  Veuei  and 
'  m  to  remain  tn  the  Cnttodjf  of  the  OMeer  of 
'(^utosu  until  the  Salvage  ta  paid  or  Seatrity 

f^>9tmtf  Goode  on  Board  a  Skip  are  hound  to 
^'  "tte  to  the  Salvage  ef  the  Skip,  at  im  the  Gate  ef 

^Awnue. 

teerieho  has  paid  the  Salvage,  in  order  to  re- 
"iiiWmon  ^tke  Ship,  in  Pureuanee  of  Sect.  19 
10  Viet.  e.  99,  jUf  a  Ztm  upon  the  Goods 
<*<  i^mirirt  y  the  Qmlrihition,  and  therefore  an 
Mb  Interest  in  Respect  of  mcA  Lien. 
^BiiUm  in  covenant  upon  a  policy  of  assurance, 
P>  on  the  14th  September,  1847,  stated,  that  the 
■Btiff  Wis  the  owner  and  possessor  of  the  ship  called 
"/"•ph  Alexander,  lying  at  Yarmonth,  in  and 
which,  before  the  making  of  the  policy,  there 
loaded,  and  from  thence  until  ana  at  the 
the  making  of  the  policy  there  remained  and 
'"^iCttt^  goods  and  merchandise  of  and  bdongtog 


to  certun  persona,  to  wit,  &e.,  then  heing  the  owners 
of  snch  goods  and  merchandise ;  and  that,  before  and 
at  the  time  of  the  making  of  the  said  policy,  to  wit,  on 
&e.,  there  was  due  and  owing  in  respect  of  the  said 
goods  and  merchandise,  and  by  the  said  owners  thereof 
as  SQch  owners,  to  the  plaintiff,  as  the  owner  of  the 
said  ship,  large  sums,  to  wit,  to  the  amount  of  700/., 
for  certahi  average  expenses,  being  the  said  average 
expenses  in  the  s^d  policy  mentioned — that  is  to  say, 
for  contribution  to  mrtain  salvage  of  the  said  ship,  and 
of  the  B^d  goods  and  merchandise,  while  the  same 
goods  and  merchandise  wers  in  and  on  board  of  the 
said  ship— then  paid  by  the  plidntiff  to  the  salvors 
thereof,  and  for  certain  costs  and  expenses  Incurred 
in  respect  of  the  said  salvage  of  the  said  ship,  and  of 
the  said  goods  and  merchandise,  also  then  paid  by 
the  |>lunuff;  and  he,  the  plaintiff,  before  and  at 
the  time  of  the  making  of  the  said  policy,  as  herein- 
after mentioned,  and  from  thence  nntu  and  at  the  time 
of  the  loss  of  the  said  ship,  as  hereinafter  mentioned, 
had  a  lien  ou  the  said  goods  and  merchandise  for  the 
amount  of  the  sud  average  expenses  or  contribution, 
and  during  all  that  time  ne,  tne  plaintiff,  was  inte- 
rested in  the  said  goods  and  merchandise  so  on  board 
the  sud  ship  as  aroresaid,  to  a  large  amount,  to  wit, 
the  value  and  amonnt  of  all  the  monies  by  him,  the 

Elaintiff,  or  on  his  behalf,  ever  Insnnd  or  cansed  to 
e  insured  thereon.  Averment,  that  whilst  the  plain- 
tiff was  the  owner  and  possessor  of  the  sud  ship,  and 
whilst  the  said  goods  and  merchandise  were  on  board 
thereof,  and  whilst  the  i^d  sum  was  due  to  the  pliUn- 
tiff  for  the  said  average  expenses  or  contribution,  and 
whilst  the  plaintiff  had  sucn  lien  and  was  so  interested 
as  aforesaid,  to  wit,  on  &c.,  the  plaintiff  caused  him- 
self to  be  assured  by  a  policy  of  aasniance  then  made 
br  the  defendants,  (profert  thereof),  by  which  the 
plaintiff  was  assured  at  and  from  Yarmouth  aforesaid 
to  Goole,  indading  the  risk  of  craft  to  and  from  the 
i^d  veswl  upon  any  kind  of  goods  and  merchandise, 
and  also  upon  the  hodv,  taeklcu  &e.  of  and  in  the  said 
ship  or  vessel  called  Tne  Joseph  Alexander,"  &c.:  and 
that,  after  the  making  of  the  said  policy,  the  said  ahip^ 
with  the  goods  and  merchandise  on  hoard  thereof  as 
aforesaid,  to  wit,  on  &c.,  departed  and  set  sidl  on  her 
said  voyage  from  Yarmouth  aforesaid  towards  Goole 
aforesaid;  and  that  aftenv*ards,  and  whilst  the  sud 
ship  or  vessel  was  proceeding  on  her  sud  voyage,  and 
before  her  arrival  at  Goole  aforesiUd,  to  wit,  on  &o., 
the  said  ship  or  vessel,  and  the  said  goods  and  mer- 
chandise on  board  thereof,  were,  by  the  force  and  vio- 
lence of  the  wind  and  waves,  and  h^  the  perils  of  the 
seas,  bulged,  broken,  damaged,  spoiled,  sunk,  and  to- 
tally lost  in  the  sea,  whereby  the  said  diip  or  vessel, 
good^  and  merchandise  did  not,  nor  did  uy  of  them: 
ever  arrive  at  Goole  aforesaid ;  and  the  iwdntiff  lost 
and  was  deprived  not  only  of  his  said  ship  or  vessel, 
but  also  of  the  said  goods  and  merchandise,  and  of  his 
lien  thereon;  and  he,  the  plaintiff,  has  wholly  lost 
the  sum  so  due  to  him  for  the  said  average  expenses  or 
contribution  due  to  him,  the  plaintiff^  and  by  him 
assured  as  aforesaid ;  of  all  which  premises  the  defend- 
ants had  notice,  &c.  Breach,  non-payment  of  the 
said  sum,  or  any  part  thereof.  Pleas:  first,  non  est 
factum;  secondly,  that  there  was  not  due  or  owing 
in  respect  of  the  said  goods  and  merchandise,  or  any 
or  either  of  them,  or  any  part  thereof,  to  the  plaintidv 
for  average  expenses,  the  said  sums  in  the  declaration 
in  that  behalf  mentioned,  or  any  part  thereof  in  man- 
ner and  form,  &c. ;  thirdly,  that  the  plaintiff  was  not 
interested  in  the  stdd  goods  and  merchandise,  or  either 
of  them,  or  any  part  thereof,  in  manner  and  form,  &c^. 
On  the  trial,  at  the  Spring  Assizes  for  Norfolk  in  IMS, 
before  Pollock,  C.  B.,  it  appeared  that  the  plaintiff  wa0 
the  owner  of  The  Joseph  Alexander,  which,  on  the 
28th  August,  sailed  from  Yarmonth  for  Grimsby  and 
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Goole,  hari]^  on  Board  goods  belongmg  to  aef«uHntr- 
maa.  On  the  Sid  S«pt«nber  eh*  wsb  ran  down  ty  a 
Inig,  and^  being  in  daiu|et  of  linking,  was  abandoned  oy 
her  crew,  and  was  subsequent  found  detelict  by  the 
craw  of  The  Commercial,  of  Newcastle,  and  by  them 
brought  to  Yarmouth,  where  she  was  taken  poasesaion 
of  by  the  receiver  of  Admiralty  droits,  under  stat.  9  & 
10  Vict.  c.  99,  who  detained  her  until  bful  was  given  to 
answer  the  chum  of  the  salTors  to  the  amoimt  of  800A 
On  the  9th  September,  The  Joseph  Aliexander  and  her 
cargo  were  arrested  by  an  Admiralty  warrant,  at  the  suit 
of  ue  salvors  ;  and,  in  order  to  release  them,  the  plaintiff, 
as  owner,  entered  into  a  recognisance,  in  the  form  given 
in  Schedule  (A.)  of  stat.  9  &  10  Vict.  c.  99,  for  payment 
oftiie  salvage  and  expenses.  The  amount  of  salvage  was 
ncertained  agreement  between  the  parties,  and  paid 
by  the  plaintiff.  The  policy  in  question  was  efiected  to 
cover  the  average  expenses  pay^Ie  by  the  owners  of 
the  goods  in  ree^wet  oi  the  payment  made  by  the  plun- 
tl^  and  for  which  he  contMided  he  had  a  lien-  on  the 
goods.  The  Joseph  Alexander  was  afterwacds  refitted, 
and  proceeded  with  the  same  cargo  to  renew  the  voyage, 
and  was  totallv  lost.  It  was  contended  for  the  ae- 
fimdant^  that  tne  pluntiff  had  no  insurable  interest  in 
the  goods.  The  lieamed  judge  overruled  the  objection, 
and  a  verdict  was  entered  for  the  plaintiff  for  the  amount 
of  the  average  expenses.  In  the  following  Easter  Term 
a.  role  niu  was  obtained  for  a  new  trial,  on  the  ground 
oS  misdirection,  and  in  arrest  of  judgment;  agdnst 
which,  in  last  Hilary  Tenn  *^ 

^ust  Serjt.j  Palmer^  and  Untliant  ahewed  cause. — 
Xt  is  sufficient  if  the  assured  has  such  an  interest  in  the 
snbjeot-matter  of  the  policy  as  that  be  would  be  bene- 
fited, by  its  preservation.  (Lawrence,  J.,  in  Luccna  v. 
Craufurdy  in  error,  in  the  Hoose  of  Lords,  2  N.B.  269, 
S02].  The  profits  expected  to  arise  from  a  cargo  nay 
he  insured.  {Grant  v.  Pca-Hnaon^  3  Dougl.  16,  cited  in 
Fark  onInsurance,p.3fi4,6th  ed.;  p.402,7ui  ed.;  Bardcof 
T.  Qmtintt  2  East,  64A ;  Htnrickton  t.  dfargetton.  Id. 
JS49,  n.(a};  Stirling  v.  Vat^hattf  11  East,  619;  v. 
OloMr,  16  East,  218;  Bill  v.  Seeretan,  1  B.  &  P.  Slfi). 
"  A  debt  which  arises  in  consequence  of  the  article  in- 
sured, and  which  would  give  a  lien  on  it,  gives  an  in- 
floraUe  interest."  (Bnller,  J.,  in  JTo^f  v.  HornetuttU, 
X  B.  &  P.  316,  323).  The  lien  in  this  case  is  admitted 
In  the  pleadings.  The  salvors  had  a  Hen  on  the  ship 
and  goods  for  aalvafe,  and  the  plaintiff,  having  paid  off 
the  salvors,  is  entilied  to  stand  in  their  place.  (Abbott 
on  Shipping  p.  6fi6,  citing  Sartfort  v.  Jonesy  1  Ld. 
Baym.393:  S.C.,  iiom.  Hartford  y.Jcmu,  2  SaIk.6S4; 
Soring  v.  Z>ay,  8  East,  £7).  The  owner  of  a  ship  has 
alien  on  the  goods  on  board  for  money  paid  for  general 
aver^,  and  tne  master  ought  not  to  debver  them  with- 
out repayment  of  it.  (1  fieawes's  Lex  Merc.,  p.  243; 
Scaife  V.  Tobin^  3  B.  &  Adol.  523 ;  HalleU  v.  Sota/eild, 
18  Yes.  187).  And  this  payment,  havine  been  made  to 
release  the  goods  on  board  from  the  custody  of  the  Court 
cf  Admiralty,  under  sect.  19  of  stat.  9  &  10  Vict.  c.  09,  is 
a  nbject  of  general  average.  Tbeplaintiffhadaiightto 
incur  these  charges;  thetefore  it  is  immatetiU  whether 
he  was  obliged  to  enter  into  the  recognisance.  Salvage 
is  a  subject  of  general  average.  (Stevens  on  Avenge, 
p.  26 ;  Amonid  on  Insurance,  ppt  910,  916 ;  Abbott  on 
Shipping,  p.  607;  Hallett  v.  Bmtfeild,  16  Ves.  187; 
Dodt<m  v.  Wilaony  3  Camp.  480).  In  the  case  of 
TJke  United  Staia  v.  WUldm-y  (2  FhiH.  on  Insurance, 
l£fi;  cited  in  Amould  on  Insuzance,  949),  where  the 
shipowners  refused  to  deliver  up  goods  belonging  to 
the  state  until  they  were  reimbursed  the  proportion  of 
the  enense  of  savug  the  cargo  assessed  upon  this  part 
of  it,  Mr.  Justice  stoiy,  in  delivering  the  judgment 

*  Jan.  18,  before  Lord  Denmui,  C.  J.,  PatteaoQ,  Cole- 
ridge, M)d  Wightnun,  JJ.  The  at»uncnt  was  continued 
Jan.  22. 


of  the  Court,  said,  **  It  Is  a  eas  of  scdkiI  araq 
vhan^  as  in  a  case  of  salvage,  the  li^t  the  pa 
arises  from  saerificss  made  &  the 
labour  and  services  peribrmed  fox  the  eomuon  hIiI 
TTnder  such  drcumstancea  the  fteneral  miritiiM  1 
enforcea  a  conb^bution,  independent  of  aa;  aotita 
contract,  upon  the  ground  of  justice  and  e^oitj.  Aeoa 
ing  to  the  maxim,  *Q,ni  aentit  commoduQ,Ben&cdi 
et  onus,'  it  gives  a  lien  in  rem  for  the  oontnlwtigi 
The  plaintiff  will  recover  the  whole  amount  of  tk. 
surance,  but  he  will  hold  part  of  it  as  tnnttefarl 
owners  of  the  goods.  (Rtihaeimm  v.  AaanBaaU 
522). 

Prmdergott  and  (yMalley,  contra.— Flnt,  it  ii 
to  the  defendant  to  dimnte  the  Uen.  TIm^ 
traverses,  that  the  plaintiff  was  intensted  mtk 
mode  et  formft.    iWiffktwimu  J.— The 
not  allege  that  the  interest  wtudi  he 
son  of  a  uen.3   He  states  his  interest  m  a 
manner,  end  therefbse  he  is  confined  to  the' 
that.   Further,  the  jiroof  of  the  lien  ia 
the  existence  of  the  interest,  and  therefim  & 
of  the  plaintifi^B  lien  is  involved  in  the  ftirf 
(Duiutm  V.  TWntier,  6  T.  R.  2).  Secendlf.At 
tiff  had  no  lien.   The  l'9th  section  of  at^ « 
Vict.  c.  99,  does  not  impose  upon  the  owner  u 
gation  to  pay  the  salvage  of  the  goods,  mn 
the  ship  may  redeem  uie  ship  without  nim  ^ 
caigo,  and  the  owner  of  the  cargo  may  radaaait' 
out  redeeming  the  ship.  If  bow  an  ledecoaf  ' 
same  time,  ii  is  by  i^preement,  as  in  <W  1. 
H.  &  S.  162^.   Under  sect.  15  of  BtaL9ft 
c.  99,  the  ship  may  be  sold,  which  is  ai 
remedy  as  a  right  of  lien,  and  on  that  (MiU 
doubtful  whether  tiie  plahitiff  has  any  nrit  l| 
under  the  present  law.    Salvage  is  ps7i% 
the  person  who  recovers  the  property.  ?S  """ 
cantile  Law,  p.  606,  ed.  by  DowdesweD]. 
equitable  right  the  person  who  pays  the  ahitfi 
have,  he  has  not  a  right  of  lien  at  law.  Vx 
lien  depends  upon  personal  services  dooe  Is 
perty,  and  it  cannot  oe  assigned.   The  maAc^fi 
has  no  lien  on  it  for  money  expended  or  dM 
by  him  for  repairs  done  to  it  on  the  voy^t 
V.  CKritti^  9  Eaat,  426;  and  AhboU  on 
p.507).    whra  the  poaeasion  is  parted  wHh, 
of  lien  is  gone.   (Scar/o  v.  Jfefjran,  4  Hee.  &  *<• 
JudtOH  V.  £tiiendMy  3  Tyrw.  964»  968;  &  t 
M.743;  Smith's  Mercantile  Law,p.fi07,ed.by  "- 
well).   If  the  owner  of  tiie  Mtp  pays 
both  ship  and  cargo,  it  ia  not  a  teatem 
foundation  of  whiw  most  be  laid  in  a  Tolantuj 
fioe  of  part  for  the  sake  of  the  rest,  and 
reason  why  H  is  iasoiable.   {Plimmtr  r,  Wi 
3  M.  &  S.  482,  485 ;  PoHwr  T.  ^Jtitawn,  4  H-St 
148,  where  Lord  Ellenborough  says,  tiiat  theiuig. 
Beawea,  in  the  passage  citad  on  tfas  other  aid^n 
loose,  and  that  the  same  doctrine  was  not,  he  bdw 
be  foand  in  other  writera  of  etwal  atttbontv;  isa 
fisld,  C.  J.,  in  Omnsim  r.  SOmU,  2  N.  P. 
Further,  the  saeriflce  must  be  for  the  benefit  of  the 
advcmtnre,  (iVeiistt  v.£«aUM<M,  4T.B.783; 
v.CWfia  6  Taunt.  608),  and  to  escape  the  pwd 
loss  ef  the  whole  by  the  perils  of  tiie  aeaa.  Xm 
to  general  average  does  not  ai»e  nnles  the  voni 
completed.  The  debt  in  respect  of  which  thu 
claimed  exbted  independently  of  the  completkm 
voyage.   Thirdly,  alien  does  notneeeasanlj  cor 
an  insurable  interest;  otherwise  the  laBaied 
have  a  greater  interest  in  the  loss  than  in 
the  goods,  as  in  the  case  of  an  advasce  of  nufU 
rapayable  if  the  ship  were  lost.   (Manjmd  f-  ■ 
/a«/;4B.& Ald.5M).    The  assored  must  hsre 
legal  interest.   {Luema  v.  Craafuri^  in  ^>.^\  ' 
Ex.  Ch.,  3  B.  &  P.  75,  95;      V.  Jfty,  *  »■  *  S.  M 
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k  wHunee  is,  jnmt,  fiicie,  the  lenl  owner  of  the 
tk,aa1iherdare,mmk  &cie,  he  iiaa  an  insuxable 
iBHt.  The  case  of  the  hottonuy-bond  ia  in  point : 
it  ittampts  to  bind  the  owner,  though  the  vessel  ia 
I^UcuBot  be  enforced,  and  is  not  properly  a  bot> 
■7-baiid.  {SimontUv.Sodffson,emnf^.ll4;S.C„ 
mar,  3  B.  &  Adol.  50).  If  the  claim  is  m  nspeot  of 
mcy  it  is  not  pioperlj  described,  and  therefore  the 
■B^n  is  had  in  arrest  of  judgment, 
r  Our.  adv.  wU. 

MDmux,  C.J.J  now  delivered  the  judgment  of 
tConii— Tbe  qnestion  in  this  case  was,  whether  the 
ptiff  had  an  insarable  interest  in  the  goods  on  board 
i  Joseph  Alexander, 
wj  contended  for  the  plainUff,  that  the  interest 
i&on  tnTUB  expenses  ui  respect  of  tiie  good%  and 
flKiduDtiffhad  a  Hen  upon  them  innspectof 
teneaws.  The  gooda  were  shipped,  and  the  Te»- 
liltdnpoD  a  voyage  from  Yftrmouth  to  Grimsby 
Gtele.  Shortly  after  she  sailed  ahe  was  struck  by 
fte  Tosel,  and  abandoned  by  her  crew,  and 
1^  Wlc  to  Yarmouth  by  some  persons,  who 
mi  od  received  salvage  for  bringing  her  back, 
m  IE  paid  by  the  plaintiff,  the  owner  of  TIte 
Aknnder;  and  the  insurance  was,  in  req>ect 
trenge  i>n>^rtion  of  the  salv^e  expenses,  pay- 
*lhe  plaintiff  contended,  hy  uie  owners  of  uie 

fiat  question  wai^  whdher  the  owners  of  the 
mboDBd  to  contribute  to  the  salvage  at  all. 
1 19  of  Stat.  9  &  10  Vict,  c  09,  the  salvoiB  of  a 
^ntb  ^oods  on  board  are  entitled  to  reasonable 

Btini  for  their  trouble,  and  the  vessel  and  goods 
tTtmaa  in  the  custody  of  the  officer  of  the  Cns- 
t^tbeaalviwe  is  paid  or  security  given.  The 
•■wBs,  therefore,  i^li^  to  pa;jr  or  secure  the 
tlie&re  lie  could  regain  possession  of  the  ship 
iw  the  goods  on  b<^d.   There  was  no  decree 
r  bat  tlie  amount  appears  to  have  been  aBoer- 
rv«ement 

iiud  by  Wd  Ellenborongh,  in  Gox  v.  dfefy,  (4 
fS,1U,169),  that  general  average  was  analogous 
'"*'rf«l»i(fe,  and  that  the  persons  to  contri- 
■  usalTsge  are  those  who  would  hare  borne  the 
lOae  been  so  rescue,  and  who  reap  the  benefit 
.  J^e.  In  the  present  case  the  owners  of  the 
^  would  hare  lost  them  with  the  ship  but  for 
\  have  bad  the  benefit  of  saving  their  eood^ 
•  according  to  the  judgment  of  Lord  Mien- 
i^be  bound  to  contzibote,  as  in  the  case  of  ge- 
^  This  view  of  the  case  is  supported  oy 
^rities,  cited  from  foreign  jurists,  in  Mr, 
'sTreatiae  on  Marine  Insuranoee,  p. 915. 
WBg,  then,  that  the  owners  of  the  goods  were 
IjIo  contribute  to  the  salvage,  as  in  the  case  of 
.'J^>n>  tile  next  question  is,  whether  the 
Vna  sad  pud  the  whole  amount  of  the  sal- 
H  alien  upon  the  goods  for  the  amount  of  the 

ionhta  may  have  existed  formerly,  it 
Mr  to  be  setUed,  that  the  owner  of  the  ship  has 
■^•n  the  cai»o  for  general  average.   This  was 
of  Lord  Tenterden,  intimated  in  Abbott  on 
and  ezpcgsed  in  Scaife  v.  TbWii,  (3  B.  & 
Kirf  tl"''^      accordance  with  the  dedsion  in  the 
«  the  United  States,  which  are  mentioned  in 
fcAiBoald,  Tnatiac  on  Insumnce,  pp.  949,  960. 


tf"?ws  «  owner  of  the  ship,  who  had  paid  the 
H^Vt  flvag^  and  had  a  elaun  wOnst  the  owners 
L  ttiitribation,  was  entiUea  to  a  lien  on 

*'Sar  '"'^^^^  ^  an  innmble  intezwt 


The  role,  thetefore,  will  be  diaoIiaiged^.fittfo  Ml' 

charged.  ^ 

EA8TEE  TERM. 
Bbq.  v.  Read. — Moy  4. 
AUomia  had  been  mj^ed  by  the  Overseers  of  a  Parith, 
in  Pariih  Butinesa,  hkuxen  the  hegxnnina  of  January 
and  the  26th  JMarch,  1845,  and  ipere  similarly  employ^ 
tw  the  Overseers  of  1842-6.    Tk^  delivered  their  BiU, 
for  the  fartt  Time,  in  August^  1846  ;  49/.,  Part  oftha 
Bill,  Kos  for  Business  concluded  before  March,  1845  ; 
and  213/.,  other  Pari  of  the  BUI,  was  for  Businest, 
chi^  Litigation,  concluded  h^ore  March,  1846.  JTte 
Ooeneerf  »Ao  went  out  of  O^ee  in  March,  1B4£, 
handod  over  to  their  Sttceestors  ^71,;  and  the  Overseers 
loSo  went  out  if  Qfice  m  Mar^  1849,  handed  over  to 
theh  SaetsMsors  d376/.  of  vncoihded  Rate,  and  tha 
Amount  whieh  was  collected  before  the  25th  March, 
1847,  easeeeded  the  Amount  of  the  Bill,  after  deducting 
all  Payments  and  Liabilities.  The  Ourners  for'iM^ 
made  a  further  Rate  in  July,  1846,  and  paid  the  whoXe 
Amomt  of  the  Bill  out  of  the  Proceeds  there<if.  The 
Rates  u>ere  made  half-yearly,  in  January  and  Jufy, 
The  Auditor  disallowed  the  AtmsofAQl.  and  2131.,  on 
the  Ground  that  Rates  made  retrospet^ively  were  bad 
Held,  that  he  was  wrong  in  disallowing  the  Sum  of  2'ISX^ 
inasmuch  as  the  Amount  of  uncollected  Rate  in  Mareh^ 
1846,  was  tuMeient  to  pay  the  Costs prior  to  January, 
1846,  and  the  Costs  subsequent  to  Jamtary  were  pro- 
perly  charged  on  the  July  Rate. 
Rule  calling  upon  Edward  Mnrrell,  Es^.,  auditor  dt 
the  Honmontnshire  and  Oloucesterahbv  district  for  ihe 
auditing  of  accounts  relating  to  monies  assessed  for  and 
applicable  to  the  relief  of  the  poor  of  all  parishes  and 
unions  within  the  said  district,  to  shew  cause  why  the 
disallowance  made  by  him  at  the  audit  of  the  accounts 
of  the  Cheltenham  Union,  on  the  6th  July,  1847,  of  the 
sum  of  2G2/.  .?*.  3({.,  being  part  of  a  sum  of  422/.  9is. 
ndiich  had  been  paid  by  John  Read  and  others,  as 
orerseeiB  of  the  parish  of  Cbeltenhun  for  the  year  end- 
ing on  the  25th  March,  1847,  to  Messrs.  Williams  St 
Griffiths,  attomies  and  solicitors,  of  Cheltenham,  in 
discharge  of  the  said  parish,  and  which  said  payment 
was  ehaiged  to  the  sua  John  Bead  and  othm  as  saeh 
ovBTseers  for  the  year  aforesaid,  should  not  be  quadied. 
The  dissllowanes  by  the  auditor  had  bean  removed  into 
this  court  by  eettiovari,  in  parsnauce  of  sect.  35  of 
Stat.  7  &  8  Vtct.  e.  101. 

The  affidavits  in  support  of  the  rule  stated,  that  the 
overseen  of  the  poor  of  the  parish  of  Cheltenham  for 
the  year  ending  tne  25th  Marcn,  1845,  had  retained  and 
employed  Messrs.  Williams  &  Griffiths  to  act  as  attor- 
nies  and  ai^ioitors  in  the  several  matters  mentioned  and 
oharaed  for  by  them  in  their  bills  of  costs  for  that  year, 
and  mat  no  buls  of  eoeta  for  such  business  were  delivered 
by  Messrs.  Williams  &  Griffiths  daring  that  year: 
that,  at  the  determinaUon  of  their  vear  of  office,  a  sum 
of  457/.  Qs,  9d.  remained  in  their  hands  as  such  oveis 
seeis,  whidi  they  hsnded  over  to  their  successors :  aa3 
there  w«re  rates  for  the  relief  of  the  poor  due  ana  nn* 
collected  by  them  to  the  amount  of  5728/.  2t. :  that  the 
sum  of  459/.  9s.  9d.  so  handed  over,  together  with  so 
much  of  the  said  last-mentioned  rates  as  had  been  col- 
lected by  the  overseers  for  the  year  ending  on  the  25tli 
March,  1846,  exceeded  the  amount  of  the  costs  claimed 
by  the  said  bills  to  be  due  to  Messrs.  Williams  '& 
Griffiths  for  the  business  therein  stated  to  have  been  done 
by  them  for  the  year  ending  on  Che  25th  March,  1845, 
after  deducting  ail  payments  made  and  all  other  debts 
due  from  them  as  such  overseers:  that  the  overseeia 
for  the  year  ending  on  the  25th  March,  1846,  retuned 
Messra.  Williams  &  Giiffitha  to  aot  as  aUemies  and 
sdlicutors  In  the  several  matters  mentioned  and  cha^efl 
for  by  them  In  flie^  bills  of  costs  for  that  year;  snA 
that  no  bills  of  costs  fin  or  iu  respect  of  such  buunesB 
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were  delivered  by  Messrs.  Williams  &  Griffiths  during 
that  year :  that,  at  the  determination  of  their  year  of 
office,  the  sum  of  111.  lis.  lid.  remained  in  their 
hands,  which  they  handed  over  to  their  successors; 
and  th«re  were  mtes  for  the  relief  of  the  poor  due  and 
uncollected  to  the  amoant  of  3376/.  9c.  9d,i  that  tite 
earn  of  11/.  lit.  lid.  so  handed  over,  toother  with  so 
xnnch  of  the  taid  last-mentioned  rates  as  nad  been  col- 
lected by  the  overseers  for  the  year  ending  on  the  26Ui 
March,  1847,  exceeded  the  amouDt  of  the  costs  clumed 
by  the  said  bills  to  be  due  to  Messrs.  Williams  & 
Griffiths  for  tbe  business  therein  stated  to  have  been 
done  by  them  for  the  year  ending  the  25th  March, 
1846,  after  deducting  all  payments  made  and  all  debts 
due  from  them  as  such  overseers:  that  the  sum  of 
II/.  lis.  lid.  so  paid,  together  with  so  much  of  the 
said  last-mentioned  rates  as  had  been  collected  by  the 
ovetseers  for  1847,  exceeded  the  amount  of  Uie  buls  of 
costs  claimed  for  tiie  yean  ending  the  25th  March, 
1845,  and  the  25th  Blareh,  1846,  after  dednctinr  all 
payments  made  in  respect  of  the  debts  and  liabilities 
onring  those  two  years;  that  the  said  John  Read  and 
the  other  overseers,  being  aggrieved  by  the  disallow- 
ance of  the  sum  of  262/.  38.  3d.  by  the  auditor,  did,  in 
pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, (7  &  8  Vict.  c.  101,  B.  36),  require  the  said 
Edward  Mnrrell  to  state  his  reasons  for  nich  disallow- 
ance, which  were  as  follows : — 

« 1847,  Jnly  6— Disallowed. 
Messrs.  Williams  &  Griffith^ 

law  bills,  expenses  incurred 

in  year  1844-6  .  .  .£262  3  3 
Ditto,  December  quarter  .         0   5  0 

.  £262   8  8 

These  bills  are  disallowed,  on  the  ground  that  those 
parties  who  create  a  chaige  shall  bear  it.  The  pro> 
ceedin^  upon  which  these  charges  are  made  were  in- 
stituted in  the  years  1844-6,  and,  as  rates  are  not  to 
be  made  retrospectively,  {Rex  v.  IhtrsI^,  5  Adol.  &  £11. 
10),  these  expenses  cannot,  I  coniMive,  at  this  late  pe- 
riod, be  charged  nixm  the  preeeDt  rates  of  Cheltenham. 
Therefore  I  do  disallow  the  said  sum  of  2m.  St.  3d., 
and  a  further  sum  of  A*.,  as  above.  And  I  do  hereby 
certify  the  sam  of  262/.  8t.  3(f.  to  be  due  from  Messrs. 
John  Read,  Joseph  Hardwiek,  Charles  Norman,  and 
H.  P.  Hurlstone,  the  parties  rendering  this  account, 
and  do  order  and  direct  them  to  pay  over  the  said  sum 
BO  disallowed  into  the  hands  of  J.  H.  Bowley,  Esq., 
treasurer  of  the  Cheltenham  Union,  within  seven  days 
of  the  date  hereof. 

"  Given  under  my  hand  this  6th  day  of  July,  1847. 

«  E.  MOEBKLL.** 

The  affidavit  of  the  auditor  stated,  that  the  bill  of 
costs  for  business  done  by  Messrs.  Williams  &  Griffiths, 
between  January,  1846,  and  June,  1846,  was  for  ge- 
neral business,  and  that  he  disallowed  all  the  charges  in 
the  sud  bill  which  related  to  matters  and  things  done 
between  the  beginning  of  January,  1845,  and  the  25th 
March,  1846,  for  the  reasons  mentioned  in  his  disallow- 
ance; and  that  none  of  the  charges  in  tbe  said  bill  had 
BUT  connection,  directly  or  indinctly,  mth  any  of  the 
SUDsequent  charges,  matters,  or  things  in  the  same  bill, 
or  with  anv  cluu^ea^  matters,  or  thmgs  in  any  other 
bill ;  and  tnat  no  part  of  such  business  and  matters  did 
in  &ct  continue  aiter  the  date  of  the  last  charge  so  dis- 
allowed :  that  the  bill  of  costs  for  business  done  be- 
tween March,  1845,  and  May,  1846,  related  to  a  certain 
appeal  from  an  order  of  removal,  and  all  the  charges  in 
the  said  bill  related  to  matters  and  things  done  and 
wholly  completed  and  ended  between  the  beginning  of 
March,  1846,  and  the  middle  of  May  in  the  same  year; 
and  that  as  to  the  other  bills  of  costs,  dated  in  1845, 
the  matters  and  things  in  resnect  of  which  the  chatges 
in  them  were  mode  were  wholly  performed,  completed. 


and  ended  within  the  tiroes  of  the  datea  thereof  i 
spectively:  that,  of  the  sum  of  26213s.  8d.dtsalloi 
by  him,  the  sum  of  49/.  7t.  4d.  wis  incurred  in  le^ 
of  business  done  by  Messrs.  Williams  &  GrifBtlis  im 
tiie  year  ending  the  25th  Harcli,  1815 ;  the  mm 
iOll.  l&t.  34.  was  incurred  in  respect  of  bnsines  1 
between  the  25Ui  March,  1846,  and  the  1st  Jidh 
1846;  and  the  sum  of  10/.  10>.  8</.  was  incanai 
respect  of  business  done  between  the  end  of  tkt  i 
1846  and  the  26th  March,  1846:  that  the  »di 
of  3376/.  9b.  Qd.  formed  part  of  a  rate  amort 
to  about  the  sum  of  6744/.  13*.,  which  ratewi 
on  the  24th  January,  1846,  for  the  purposrf 
viding  a  fond  to  defray  the  sums  and  expHsni 
folly  chargeable  upon  and  payable  oat  of  the  ] 
rate  for  a  period  of  six  months  then  next  eiuniitt 
that  no  other  poor-rate  was  made  for  the  pui 
Cheltenham  untU  the  4th  August,  1846:  that  bet) 
the  24th  January,  1846,  and  the  26th  Haich,  1S4V 
end  of  the  current  paioehial  year,  the  sum  of  IMLt 
part  of  the  sold  rate,  was  in  net  collected,  and  cFeSn 
given  for  the  nme  in  the  accounts  of  the  ovtm 
the  sud  parish  of  Cheltenham  for  the  add  ^eirti 
the  26th  March,  1846.  and  that  after  bo  |iriDg  s 
for  the  sum  of  1944/.  12#.  there  remained  in  tbe  ■ 
of  the  overseers  a  balance  of  11/.  11*.  Ul  obIt, 
that  the  reddue  of  the  said  rate  was  collected  C 
the  year  ending  on  the  25th  March,  184":  thatth 
sum  of  3376/.  Os.  9d.  formed  part  of  anch  wide 
was  applicable  to  the  payment  of  ths  liabilitisi 
year  ending  on  the  25th  March,  1847,  and  wtl 
payment  of  any  chaiges  incurred  pieTions  tails 
mencement  of  the  sud  year. 

In  Michaelmas  Term*,  1848, 

Sir  J.  Jenit^  A.  G.,  and  Greaves  shewed  ewh- 
parish  officer*  in  1847  had  no  right  to  pay  a  bUnj 
red  in  1844-5:  it  was  the  duty  of  the  <yn^ 
1846  and  1846  to  have  obtained  M«s«re.^™« 
Griffiths'  bills  of  costs  for  those  yean  n^w 
and  paid  them.   "  It  is  a  wiaieral  rule,  with  iwf< 
parish  rates  founded  on  obvious  pnncipte o| 
and  justice,  that  they  are  not  to  *«  im«'«' 
tively.   The  payers  being  a  fluctustiog  bg.ij 
generally  speakmg,  is  more  just— more  lug^* 
doce  to  economy,  than  to  hold,  that  tht?™* 
cliarge  shall  themselves  bear  it,"  (Rexr.TU^X 
wardmt  of  Dur^le/,  5  Adol.  &  EU.  10,16).  «I 
T.  Seed,  (2  Mee.  &  W.  777),  Alderaon,  B, 
(p. 783),  "The  general  principle  is,  that  yon  « 
chaise  a  man  for  services  which  have  been  of  i 
to  hfin.   Of  what  benefit  ate  the  serrices  of  HJ] 
recorder  to  a  man  who  comes  to  reside  in  the  w 
this  yearl"   [They  also  cited  Holt.  C.  J,  m  « 
eaie;(2  Salk.liSl ;  2  Ld.  Raym.  1009, 10>3);  «}, 
V.  mMefield,  (1  Bott,  102,  pi.  113,  and  note.lM 

G»w/%,contra.— The  general  ™le  "Pj'^jj 
and  was  confirmed  in  Pu/ffott  v.  5eBrw««.  I" 
P.  C.  699  ;  8  Jur.  479);  but  in  this  case  ttop 
officers  for  1847  received  funds  from  the  par*  oa 
of  1844-5  more  than  sufficient  to  pay  tte  ou 
Messrs.  WiUiams  &  Griffiths.  That  mMS«ap 
be  appUed  in  discharge  of  debU  incurred  w  the  m 
yeaia,  or  to  be  retnmed  to  the  ratepayers  of  M  « 
inRexT.m  aUtpdwarient  of  mwrtk  w  frn 
( 12  East,  556).  Lord  Ellenborough  asid,  (p.  558 j, 
regular  way  is  for  the  churchwardens  lo  »« 
money  beforehand,  by  a  rate  made  ia  the  ^^J[ 
for  the  repairs  of  the  chuich,  in  order  that  tte  "» 

 V-  _r:j  J _k-V.!*.nta  at  the  til* 


end  in  the  year  1846. 

«  Nov.  18,  before  Loid  DaooMB,  C.  J.,  OiaH^ 
msa,  and  Erie,  J  J. 
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'FmsoK,  J.*,  now  delivered  the  judgment  of  the 
jjpnt— This  wu  an  appeal  a^inst  the  dis&llowance 
ffht  aoditer  of  262/.,  omitting  fractional  sums,  by 
kqiptlluit^  the  oreraeersj  in  Au^iist,  ]&47> 
Btppeired  that  the  attornies  acting  in  Tarions  niat- 
~  m  tbe  parish  had  become  entitled  to  491.  for 
cMKladed  before  Blarch»  1B4S,  and  213/.  for 
and  other  bnnneas  concluded  before  March, 
and  had  sent  in  th^  bill  for  the  first  time  in 
^  st,  1646,  and  were  then  paid.   It  waa  agreed  that 
waey  wu  hirly  dne,  but  the  two  sums  of  4^  and 
[were  dlmllowed,  on  the  principle  that  the  chuges 
ltd  in  lay  year  uiould  be  home  by  the  ratepayers 
lit  year. 

heappetlsnts  rely  for  answer  on  the  fact,  that  the 
Hen  who  went  out  of  office  in  March,  184fi,  leaT- 
Ike  debt  of  49/.,  handed  over  to  their  successors 
t,  which  bad  been  collected,  so  that  the  overseers 
18^  &om  that  balance,  might  have  di&ehaTfied 
and  that  the  overseers  who  went  out  of  office 
f1bR]i,]846,  handed  over  to  their  successors  3376/. 
'■nlktted  rate,  so  that  irom  that  sum,  which  was 
Vnmd}  collected,  the  overseers  for  1846-7  might  have 
bXli  tbe  debt  of  40/.,  due  March,  1845,  and  the 
debt  of  213/.,  doe  March,  1846;  and  that  al- 
they  made  a  further  rate  in  July,  1846,  and  paid 
-\e  debt  in  Augiuet,  1846,  out  of  the  proceeds 
Etill  that  the  ratepayers  are  not  prejudiced 
far  if  the  debt  had  been  paid  out  of  the  nn- 
nte,  which  sufficed  tilt  July,  the  rate  then 
wonld  have  been  required  earlier,  and  so  the  rate- 
I  (opposed  to  be  atfected  have  not  been  made 
to  adutional  payment. 
VttR  desirous  of  giving  effect  to  the  principle  re- 
Ik  by  the  auditor,  but  we  think  it  does  not  pro- 
HrjTply  to  the  debt  of  213/.   Betro^ective  rates 
to  he  nnjost,  because  they  transfer  the  burthen 
ntfrom  those  who  inenr  tbe  debt ;  but  pro- 
ratts,  which  are  made  prospeetivelr  for  any 
iniod,  are  open  to  other  objections,  and  rates  ie 
^ir"")  or  for  short  periods,  are  almost  imptactica- 
The  couTse,  therefore,  adopted  in  this  parish,  of 
-Tatesfrom  half-year  to  half-year,  upon  an  esti- 
the  expected  wants  of  that  time,  appears  on  the 
lanssonable,  as  it  is  a  very  common,  arrange- 
w  adapting  the  present  income  to  the  present 
■i;  and  rates  so  made  fall  sufficiently  within  the 
■kFWiide,   It  ia  the  duty  of  the  overseer  to  en- 
*i  to  provide  for  the  debts  incnrred  within  his 
5  "3  it  is  a  compliance  with  this  duty,  if,  at  any 
'^m  he  leaves  office,  he  nukes  a  rate  suffident 
/•£the  debts  he  has  contracted. 
*««  of  213/.  now  in  question  was  chiefly  for 
"Ml)  and  the  suits  terminated  at  various  periods  of 
fwof  office;  and  it  should  be  observed,  with  re- 
coats  of  litigation,  that  they  cannot  properly  be 
Jffltoan  eatimate  till  the  suit  is  over,  as  it  often 
"■00  the  event  whether  the  suitor  will  have  to 
"nceiTe  eosts:  therefore  the  costs  of  any  suit  con- 
J  within  the  six  months  before  January,  1846, 
*  "  properly  included  in  the  rate  made  in  that 
n,  while  the  costs  subsequent  to  January  would 
^tne  ettimate  for  the  next  rate  in  July, 
"nmug,  then,  the  payment  in  August  to  be  made 
["the  piQceeds  of  the  July  rate,  the  question  arises, 
i.m.'^T'^o"  so  damnified  that  this  payment 
^be  hefd  Ulegal,  and  the  burthen  of  it  thrown  on 
™«>i  We  thmk  not;  the  July  rate  seems  the 
fjnwe  fond  for  the  costs  subsequent  to  January; 
i"..™  costs  prior  to  January,  which  might  Iwve 
^Jj*"*  ^t  of  the  January  rate,  the  amount  of  un- 
nte  handed  over  by  the  outgoing  overseers 
^.Jljomtlopaythat  and  all  other  debts  left  by 


■bsent  on  aoooont  of  iUoeas. 


them.  If  the  proceeds  thereof  had  been  applied  to 
this  debt,  the  July  rate  would  have  been  required 
rather  earlier,  perhaps  in  June :  but  it  ia  not  to  be  in- 
tended that  the  ratepayers  in  July  are  substantially 
different  from  the  ratepayers  of  June;  on  the  con- 
tran',  it  is  reasonable  to  assume  that  they  are  substan- 
tially the  same  during  the  whole  year  of  office:  it 
follovrs,  that  the  ratepayers  of  July  are  not  damnified. 
Although  the  rate  is  founded  on  an  estimate,  it  is  not 
so  excmsiTely  appropriated  to  the  expenses  included 
thoein,  but  that  it  may  be  lawfully  applied  to  any 
unforeseen  debt  not  included  therein ;  and  where,  from 
the  year  of  office  bring  different  ftvm  the  year  for 
raUi%,  a  portion  of  uncollected  rate^  is  handed  over, 
tbe  successors  are  justified  in  eonndering  an  unforeseen 
debt  of  their  predecessors  as  a  chai^ge  on  the  rate  so 
banded  over  by  them. 

We  do  not  interfere  with  the  auditor's  disallowance 
of  the  sum  of  49/./  and  it  is  due  to  him  to  say,  that  the 
grounds  on  which  we  alter  his  decision  as  to  213/.  were 
not  presented  to  his  consideration  at  the  time  he  made 
the  disallowance.— 2>ua/foi0aRei  at  to  213/.  qncuhtd;  at 
to  49/.,  confirmed. 

COURT  OF  COMMON  FLEAS.— Tbihitt  Tibm. 

Dob  d,  Bruiua.u.  «.  Colukoe.— Jimw  6. 
Church  Lease — Perpetual  CSmuyt — Aeeq>tance  iff  Reai. 
A  Lease  made  by  a  Perpetual  Curate  of  a  Curagf  aug^ 
merited  by  ike  Qovemors  of  Queen  Annie  Boumtj/t 
without  theConeurrenee  of  tbe  Patron  paramomtt  though 
ew^rmed  hjf  ths  Ordmary  and  inmediate  Patron,  is 
void  at  Common  Law,  and  eonteguattljf  it  not  set  up  bjr 
aeeeptanes  of  Bent  Ijf  the  Sueeestor  to  the  Curagr. 
This  was  an  action  of  ejectment,  brought  for  the  reco- 
very of  certain  lands,  situate  in  the  parish  of  Prsstwich- 
cum-Oldliam,  in  the  county  of  Lancaster.  The  cause 
came  on  for  trial  at  the  last  Summer  Assizes  for  the 
southern  division  of  the  county  of  Lancaster,  when  a 
verdict  was  found  for  the  plaintin,  subject  to  the  opinion 
of  the  Court  on  the  following  case : — The  lands  sought 
to  be  recovered  by  tiiis  action  are  called  the  "Nether 
Hey  Estate,"  and  are  ^tuate  in  the  township  of  Oldham, 
in  the  parish  ofPrestwich-cum-Oldham,  in  the  southern 
division  of  the  county  of  Lancaster,  and,  prior  to  the 
year  1847,  in  the  diocese  of  Chester.  The  chapelr)r  of 
Shaw  is  in  the  patronage  of  the  rector  for  the  time  being 
of  the  parish  of  Frestwich-cum-Oldham,  and  prior  to 
the  year  1847  was  within  the  jurisdiction  of  the  Bishop 
of  Chester,  as  ordinaiy.  Li  the  year  1718  the  chapeby 
of  Shaw  was  duly  auffmented  bv  the  governors  of  Queen 
Anne's  Bounty,  ^  i^rtne  of  which,  and  by  force  of  the 
statute  made  m  that  behalf,  it  became  a  perpetual  cu- 
racy. By  indenture,  bearing  date  the  2nd  November, 
1724,  made  between  the  Rev.  William  Assheton,  B.D., 
then  being  rector  of  Prestwich-cum-Oldham,  of  the  first 
part;  the  governors  of  the  bounty  of  Q,ueen  Anne  of  the 
second  part ;  and  John  Kippax,  clerk,  then  being  the 
curate  of  Shaw  Chapel,  of  the  third  part,  after  reciting 
the  grant  of  the  governors  made  in  1718,  it  was  wit- 
nessedj  thaL  for  the  consideration  therein  mentioned,  he, 
the  said  William  Anheton,  at  the  nomination  of  the 
said  eovemors,  granted,  Imrgained,  and  sold,  unto  the 
said  John  Kippax  and  his  anceeason^  curates  of  Shaw 
Chapel  aforesaid,  all  that  measnage  or  tenement,  witlt 
appurtenancea,  commonly  called  ox  known  by  the  name 
of  Nether  Hey,  together  Wth  the  dweUiDg-nouses  and 
parcels  of  land  therein  more  particularly  described, 
(the  same  being  the  premises  hereinbefore  called  the 
Nether  Hey  estate),  to  hold  the  said  messuages  or  tene- 
ments, lands,  and  premises,  with  their  appurtenances, 
unto  the  said  John  Kippax  and  his  sucoeasors,  curates 
of  Shaw  Chapel  aforesaid,  for  ever,  for  a  perpetual  aug- 
mentation of  the  said  chapel.  The  above  indentufe  was 
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in  due  manneT  executed  the  covenion  of  Queen 
Anne's  Bounty,  by  the  said  William  Awlieton,  and 
by  the  said  John  Kippax,  and  was  inroUed  within  ax 
months  in  the  Court  of  Chanceiy.  From  that  time, 
when  the  estate  of  Nether  Hey  was  so  conveyed  as  afon- 
■aid,  up  to  the  time  of  the  grantii^  the  leases  herein- 
after mentioned^  the  same  has  been  enjoyed  by  the  cu- 
rates of  the  chapelry  of  Shaw.  But  at  the  date  of  the 
leases  hereinafter  mentioned  the  Rer.  Thomas  Black- 
buroe  (one  of  the  lessors  of  the  plaintiff  in  this  action) 
was  the  inonmbent  rector  of  Preatwich-cum-Oldham, 
and  the  Rer.  James  Hordem  was  the  perpetual  curate 
of  the  chapelry  of  Shaw.  For  more  than  twenty  years 
prior  to  the  granting  of  the  lease  hereinafter  next  men- 
tioned, and  during  ue  curacies  of  Mr.  Hordem  and  his 
two  last  predecessors,  one  Abraham  Clegg  occupied  the 
Nether  Hey  estate,  as  yearly  tenant,  paving  an  annual 
rent  of  601,  to  the  curate  of  Shaw  for  the  time  being. 
He  paid  that  rent  merely  for  the  oocupation  of  the 
surface.  During  the  time  that  Abraham  Clwg  occu- 

Sled  as  such  tenant,  he  and  Abraham  Iioes  bored  in 
lie  said  estate  to  search  for  coal,  but  were  not  suc- 
cessful in  finding  an^ ;  and,  prior  to  the  grantinR 
of  the  lease  next  nereinafter  mentioned,  no  coals  had 
been  wrought  or  gotten  under  the  aaid  estate ;  but  in 
or  about  the  year  1833  the  defendant  commenced 
working  the  coals.  On  the  29th  September,  1830,  by 
an  indenture  then  made  between  the  Rer.  James  Hor- 
dem, therein  described,  of  the  one  pert,  and  the  defend- 
ant, therein  descrilted,  of  the  other  part,  the  aud  James 
Hordem  demised  to  the  defendant  the  Nether  Hey  es- 
tate, with  the  mines,  &c.  lying  within  or  under  the 
same,  far  the  term  of  fifty  years,  if  the  said  James  Hor- 
dem should  BO  long  live,  and  continue  incumbent  of 
the  curacy  of  Shaw  aforesaid,  at  tlw  yearly  rsnt  of 
160/.  during  the  first  two  years,  and  afterwards  at  the 
yearly  rent  of  200?.  After  the  granting  of  the  last- 
mentioned  lease,  the  said  Abraham  Cl^  continued  to 
occupy  the  surface  of  the  said  Nether  Hey  estate,  as 
tenant  to  the  defendant ;  and  in  or  about  the  year  1832 
the  defendant  opened,  and  has  thence  hitherto  worked, 
tlie  mines  which  lie  under  that  estate,  and  the  same  are 
still  in  the  occupation  of  the  defendant.  By  indenture, 
bearing  date  the  24th  December,  1830,  made  between 
the  said  James  Hordem,  therein  described,  of  the  first 
part;  the  Right  Reverend  Father  in  God,  John  Bird, 
Lord  Bishop  of  Chestei^  ordinary  of  the  sud  curacy, 
of  the  second  part;  tiie  Rer.  Thranas  Kaokbune,  of 
Frestwich,  in  the  county  of  Lancaster,  rector  and  pa- 
tron 4rf  the  said  curacy,  of  the  third  part:  and  the 
defendant,  as  therein  described,  of  the  murth  part ;  it 
was  witnessed,  for  the  conuderation  therein  mentionsd, 
that  the  said  James  Hordem,  according  to  his  estate  ana 
interest  in  the  said  premises,  and  so  far  oidy  as  he  law- 
fully could  or  might,  dmiised  and  leased,  and  the  said 
bishop  and  Thomas  Blackbame  consented  unto  and 
confirmed,  unto  the  defendant  the  said  Nether  Hey 
estate,  with  the  mines,  &c.  lying  within  or  under  the 
same,  together  with  full  power  to  work  the  minu, 
&c.,  to  hold  to  the  defendant,  his  executors,  &c.,  from 
tiie  date  thereof,  for  the  term  uf  twenty-one  years, 
paying  yearly  unto  the  said  James  Hordem  and  bis 
SDccBssors  the  yeady  tent  of  2502.  The  indentare  also 
eontdoed  •  power  to  the  flefendant  to  detomdne  the 
lease  after  seven  or  ibnrteai  yean,  by  (pving  twelve 
months'  notice;  and  a  direction  by  the  said  James 
Hordem,  "  with  the  consent  and  ^probation  of  the  sud 
bishop  and  the  said  Rev.  Tiuunas  Blackbume,"  for  the, 
payment  of  the  yearly  earn  of  AM.,  part  of  the  rent  re- 
served of  2501^  to  the  governors  of  ftueen  Anne's 
Bounty,  for  the  puipose  of  augmenting  the  curacy  of 
Shaw.  The  rent  expressed  to  be  reserved  by  the  last- 
mentioned  lease  in  respect  of  the  premises  mentioned 
therein,  which  are  the  premises  soiw'ht  by  this  action 
to  be  recovered,  was  paid  by  the  defendant  to  the  said 


James  Hordem,  from  the  date  thereof,  sp  to  and 
eluding  the  2ath  December,  1840.  The  Rev.  Di 
Brammall,  one  of  the  leasois  of  the  pluntitF  in 
action,  was  duly  nominated  by  the  Rct.  Thomu  E9 
bome,  the  tlien  patron,  to  the  sud  euacf,tl)ei 
being  thai  vacant  by  the  remgnstiMiof  the  mii 
Hordem,  on  the  10th  BIucb,184l;  and  aflcitfae 
December,  1840^  the  rent  Feserred  by  the  mi 
mentioned  lease  was  paid  by  the  defendant  t«  thi 
Daniel  Brammall,  for  and  in  respect  of  the  wi 
mises  in  the  said  lease  mentioned,  up  to  lod  lad 
of  the  2£th  December,  1845,  and  with  a  btowia 
its  contents;  and  his  agent,  in  the  yen  181i,i 
the  mines  under  the  authority  given  hj  the 
thatporpose.  Since  the  2£th  December,  I&U,u 
has  been  received  by  the  said  Darnel  BnmiuU 
the  defendant.  On  the  22nd  June,  1816,  the  uU 
niel  Brammall  served  the  defendant  with  s  suti 
writi^,  requiriiw  him  to  quit  the  said  pmDtKi 
24th  December  then  next,  or  at  the  expin^os 
current  year  of  his  tenancy.  On  the  dOth  Dcn 
1846,  the  sud  Daniel  Brammall  demanded  pooca 
the  said  premises  from  the  defendant,  hat  ne  rdi 

five  up  possesnon,  whereupon  this  acUoo  tm 
rought  The  sud  Mr.  Hordem  was  sliTe  it  thi 
of  the  trial.  The  q^uestiun  for  the  opimon  of  tkt  i 
is,  wheUier  the  plaiatiff  is  entitled  to  recom  i 
action.  If  the  Court  shall  be  of  that  opinion, 
the  said  verdict  shall  stand;  but  if  the  Conit  ' 
of  the  contrary  opinion,  then  a  verdict  shall  be 
for  the  defendant  or  a  nonsuit,  as  the  Court 
fit  to  order.  The  Court  is  to  be  at  liberty  to 
inferences  of  fbct  which  a  jury  might  dnv. 

ffi^  Hill,  (  TtOkam  and  j^omier  with  bin],! 
lessors  of  the  plaintiff. — The  first  question  is,* 
the  lease  to  the  defendant  of  December,  1839,  u 
valid ;  an^  secondly,  if  bod,  whether  it  has  W(s^ 
by  the  receipt  of  rent  by  BiammalL  It  is  tab 
that  the  louse  is  void  altogether,  as  agsmst  Bna 
and  tiiot  the  receipt  of  rent  created  at  nHot  oa? 
nancy  from  year  to  jear,  which  baa  biea 
by  the  notice.   The  nature  of  the  Mfaterf*!"^ 
tusi  curacy  is  discussed  in  Do*  d.  RvAatim  ^ 
mat,  (9  AdoL  &  EU.  6fi6,  560).    By  tin 
tion  uie  perpetual  curacy  becajue,  by ftm «' 
Geo.  1,  sess.  2,  c.  10,  s.  21,  an  incombeDtW" 
The  definition  of  a  "  benefice"  is  given  in  Mn 
The  oonduuon  to  be  drawn  from  the  utMO 
that  a  perpetual  corate  has  no  hi^er  calatet 
vicar.  Tlun,  would  this  lease  be  valid  steoaoH 
irrespective  of  the  restraining  statutes!  It  « 
mitted  that  it  would,  becanae  it  has  not  bees  tea 
by  the  patron  paramount,  but  only  by  thf  or 
and  the  immediate  patron,  namely,  the  nctor 
parish.   In  Bac.  Abr.,  «  Leasee,"  G.  iS,  the  iair^ 
stated :— "  If  there  be  a  patron  paiamoont  «wefi 
immediate  patron,  iionnrmation  of  the  imnMu) 
tron,  witikout  the  otiier's  confirmation,  is  not  got 
if  a  parson  be  patron  of  tiie  rieai^  of  *^  ^ 
and  the  vicar  make  a  lease,  confirmed  by  ty  Ij 
and  ordinary,  this  is  not  good  withont  "•'"if^S 
of  the  patron  of  the  rectoiy  also,  bacanis  "JS 
interest  in  the  posoeiisiona  of  the  viesng^ 
to  Co.  Litt  300.  b.)  See  also  Jfowi 
Law  JouTO.,  N.  S.,  U.  B,  396).  where  J«  Cojot  J 
very  fiiHy  into  the  origin  dF  curacies.  aaxX,  ■ 
is  void,  as  b^g  witiiin  the  restzsining 
EIis.clO,s.3;  and  Uie  words  in  flat  sKiwa,* 
other  having  any  n>iritual  or  eccleswticsl 
suffiuent  to  include  a  perpetual  enisle.  !«•  •* 
"Leases,^'  E.,  shews  that  that  sUtote  has 
WOy  and  libenOly  construed.  The i-".?*^ 
under  the  restraining  statute,  by  iwsoa  «  "•"J! 
grant  of  more  than  had  prerionsly  bssa  ietos^j- 
beiitg  noibiitg  Ut  beyond  the  wilMe^  ^ 
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tbe  ntincB  w«re  demised  to  tfie  JefSmdant.  (Poe 
hti  rorfowylL  1  Biogi  24  ;  n«  ^Uilop  ofHert- 
t-jSehkCto.  EUs.  874;  <%ntf)Ae2/  t.  I^oA.  Amb. 
The  leaM  was  abo  bad  becanse  oT  its  a 
'  to  commit  irmste.  {ThtDtanmif^sierof 
Vesi^  6  Coke,  97;  Knight  y.  M^lff^  Amb. 
J  WtketT.  TkB  Dttm  Ghoptm' of  Wont^ety  3 
t4S7).  Tlie  leuB  amonntc  to  an  absolnto  afiena- 
irf  the  elmrch  landa^  lenee  not  merely 

t»  nae^  bnt  right  to  eonanme  the  tiling 
Md,  vbiefa  fonm  part  of  whftt  was  originallr  g^Ten 
fti  Hfflitoit  of  die  cntaey .  it,  perhaps,  will  be  said, 
I  v  the  lessor  of  tike  plutatUf,  Brammall,  has  re- 
airsit  onder  the  lease  since  1840,  be  has  set  the 
t  vp,  snd  b  preettided  from  objecting  to  its  tb- 
;  bottiist  propoatSon  cannot  be  mauitained,  for 
EM  WIS  ahaotaitelj  Toid,  and  thereftre  the  re- 
trfmt  codM  only  create  a  yearly  tenancy.  (Com. 
."B*^^  fi;  iU«b)um  T.  «art*,  &«.  Jac 
;Jbi  T.  W9f^  X  H.  Back.  97;  Dm  t.  AKdt«r, 

RM;ZteT..^rdlar.lB.&P.89t£  Do$Y,3fons, 
I  OA.  965 ;  ajid  Aw  t.  TMer^  13  Law  JontiL, 

UB.,4e).  ^  ^ 

eootni. — Xt  WDold  be  Terr  hard  if  thfs  lease 
'  M  n  act  pp.   It  is  admitted,  that,  as  Clegg  only 
i  tile  sDtfiee  aa  tenant,  there  had  not  oeen  a 
of  the  mines  twenty  years  before  the  lease  in 
;  but  it  b  snbmitted  that  the  lease  is  good,  in- 
-ay  of  the  Stat.  13  Elii.,  and  that  if  by  that  act 
tt  is  only  under  that  act  voidable,  wad  there- 
Mbeen  set  np  by  Hie  acceptance  of  rent.   It  is 
""'rj  to  determine  what  a  perpetoal  cnrato  was 
1  Geo.  1,  Bess.  2,  c.  10;  but  under  that  act,  it  is 
~t^e  perpetna]  cnnte  takes  a  fte  in  the  land»— 
imnte  nnqnalified  fee,  bnt  aa  estate  analogous 
^  «  *  Uabop.   A  bishop  has  a  fte  In  Uke  lands 
to  bis  bimopric,  bnt  eren  at  common  Taw  he 
Mile  to  convey  them  without  confirmation  by 
■^ttd  chapter.  (Co.  Litt.  341.  b.)   By  the  4tlt 
«  *at  I  Gto.  1,  seas.  2,  c.  1  a,  a  perpetual  curate 
wa  wie  eorporatSon,  and  capable  of  holding  lands 
^  MHl  he  mieht,  it  is  sobmitted,  therefore,  with  the 
'  wiof  the  ordinary  and  innnedtate  patron,  con- 
There  is  a  difference  in  this  respect 
■pCTpctual  cnrato  and  a  vicar,  as  a  vicaram  is 
^  out  of  the  rectory.    Here  it  is  submitted 
tanoediato  patron  was  the  only  one  who  need 
■  to,  as  the  paramount  patron  could  not  be  iur 
%  or  have  anything  to  do  with,  the  curacy,  for 
"^'^tion  ^d  not  come  from  hnn;  and  this,  in 
iivnishes  the  present  case  from  the  pas- 
wmi  Bac.  Abr.,    Leaser"  G.  2.   In  Doe  d. 
T-  nomas,  (9  Adol.  &  EH.  673),  littledale, 
5^ 'J  a  perpetual  curate,  says,  **  His  estate  re- 
«i  archbirfiop,  who  can  no  more  sell  than 
Lk!'  L      '^rate  has  not  the  land  to  him  and  his 
^nt  he  has  it  to  him  and  his  snccessors.   T  think, 
ythat  he  ha^  withhi  the  mewiitoK  of  the  statoto, 
!  m  the  nature  of  a  fee-simple.'*  It  is  admitted, 
,'"*P"Petaal  cnrato  has  been  held  to  be  within 
rtat.  of  32  Hen.  8,  c.  28,  he  is  within  the 
TJ'fS«tat.ofl3ElIz.clO.  The  lease,  then,  it  is 
;™^wwToidable,a8agaiMtBr»mmaH;  but,then, 
■«^tea,  H  ins  been  set  up  byhis  acceptance  of 
»c.  Ahr^  "  Eeases,**  H.,  andTPilMbr  i.Danl>y, 
R?"  ?^  T.Appreet,  (Cro.  Car.  96;  Co.Litt. 
anew  that  the  acceptance  of  rent  by  the 
^-^oT  a  bishop  affirms  the  lease.   [Edwartb  v. 
*  Aid.  217,  per  Holroy  d,  J.)  was  also  cited.] 
L  other  »re  distinguishable,  many 

^Zt^.Jm ground  that  the  lease  was  granted  by  a 
*bitefl  ^"^  thereftre  void.    It  is  therefore 

ai.i™<i.  for  the  reasons  which  have  been  urged,  that 


t  to  be  upheld. 
^■6  not  heard  in  reply. 


WnDK,  C.  J. — ^la  this  case  it  is  admitted,  on  the 
part  of  the  defendant,  that,  if  the  necMury  parties  to 
join  in  confirming  the  lease  have  not  joioed,  the  lease 
IB  void,  and  cannot  be  set  up..  This  brings  us  to  the 
short  point  whether,  ia  this  case,  the  neeenary  par- 
ties have  jomed.  The  oommon  lanr  requires  the  pauon 
to  be  a  patj  to  that  which  goes  to  diminish  the  value 
of  the  ^vowson;  and  becanss  the  law  lec^iaeasome 
interest  in  the  immediate  patron,  why  should  there  not 
be  some  interest  recognised  in  the  patron  paramount  t 
Can  it  be  denied  that  he  has,  at  leas^  as  great  an  in- 
terest as  the  rector?  Whatever  may  be  Hs  nature, 
sorely  the  immedlato  patron  has  not  more  interest  In 
the  advowson  than  the  patron  paramount  t  If  the  in- 
terest of  ^e  fbrmerbe  such  as  to  require  him  to  concur 
in  the  granting  of  a  lease,  it  must  be  an  interest  of 
wtdt^  roe  law  takes  notice,  and  it  cannot  be  more  firee 
from  a  pecuniaty  valoe  than  that  of  a  patron  pnra^ 
mount.  The  law,  however,  does  take  notice  of  the  pe- 
enniary  value  of  an  advowsou ;  for  in  simmy  and  eas- 
taln  eases  it  is  expressly  excluded,  which  bdowb  thai 
in  otSier  eases  it  may  be  conadered.  In  the  present 
case  it  aumot  be  presumed  that  Uie  patron  para- 
mount concorred  in  granting  ^e  lease,  for  if  he  had 
it  would  have  been  so  stated  in  the  case.  How  are 
the  parties  to  the  lease  described  ?  Why,  one  ih  de- 
scribed as  the  ordinary,  and  the  other  as  the  rector  and 
patron  of  the  sud  curacy.  It  appears  to  me,  there- 
fore, to  be  irrenstible  that  there  is  a  patron  who  has 
not  joined,  and  therefore  that  the  lease  is  void.  That 
the  question  about  the  effect  of  receiving 
rent,  since  it  was  received  under  a  lease  granted  with- 
out the  concurrence  of  the  proper  parties.  It  Is  dear 
fhim  the  authorities  that  the  lease  is  void,  andconsir 
^nenUy  that  the  aeo^tauee  <^rent  does  not  set  it  up. 

Covnus,  S^—Tht  case  is  a  very  simple  cue.  In 
snbstanccL  it  is  decided  by  the  authority  which  has 
been  cited  from  Bac.  Abr.  **  Lease,"  G.,  and  which  title 
in  the  Abridgment,  bemg,  as  it  is  supposed,  by  Chief 
Baron  GiIberL  is,  on  leases,  treated  as  an  authority  of 
itself.  Now,  I  tibink  it  must  be  assumed  that  the  case 
is  drawn  np  on  the  understanding  that  there  was  a 
patron  of  the  living  who  had  not  joined  in  making  the 
lease,  and  consequently  the  lease  was  void  at  common 
law.  Mr.  Cowling  does  not  deny,  tha^  if  the  lease 
was  so  void,  it  cannot  be  set  np  by  receivmg  rent;  and 
therefore  it  ia  clear  that  the  lessors  of  the  plaintiiGf  are 
entitied  to  our  judgment. 

Haule,  J.— The  authori^  reftered  to  by  my  Bro- 
ther Coltman,  in  Bac.  Abr.,  is  expresdy  in  punt ;  but 
ihe  ease,  in  principle,  is  so  dear,  that,  without  such 
express  authority,  I  dioald  say  that  tlie  patron  para- 
mount, as  wdl  as  anybody  else  having  any  inter^  in 
the  advowson,  must  join  in  the  lease;  and  I  think  it 
clear  that  a  patron  paramount  must  have  some  interest 
in  it.  Therefore  it  necessarily  follows  that  the  present 
lease  was  void  at  common  law,  and,  being  vrndj  it  has 
not  been  set  up  by  acceptance  of  rent. 

CunswEU^  J.,  concnrred. — Judgment  fir  tke  pk^ntifi 


rREROGATIYE  GOUBT* 
TBm«L  TuB&— Jim«2a<Hid«nf^l2. 
Verbal  Ingtruetions  for  a  Will  mre  obtained from  F. 
who  vat  dvinot  by  tke  personal  Suggeetion  and  In^or^ 
tuni^  ofM.  !r.,  who  directly  afterwards  wrote  out  tha 
Willf  andprocured  its  Execution.   F.  T.  never  spoH 
ttfler  the  Execution,  but  the  Evidence  proved  a  certain 
neoree  of  Q^tacity  at  the  Time  of  Execution.   M.  T. 
and  her  near  Rdationt  took  a  large  Benefit  under  tb$ 

ma. 

The  Will  was  attested  in  the  same  Boom  in  which  the 
Deceased  was.  M.  T.  d^osed  that  the  Deceased  could 
set  the  fVitneties  sign  thetr  Names:  the  Witnesses  t/o- 
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po»$i  tiat  tke  ewld  noti—ReU^  thai  ihe  Paper  for 
wkit^  Tiutrv^iont  had  been  to  chained  wu  not  enti- 
tled to  Probate,  and  that  the  Baianee  «f  Evidence 
ehewtd  that  it  woe  not  dufy  eiteeuted  at  a  Will* 
The  will  propounded  in  this  case  was  obt^ned 
from  the  deceased,  and  executed,  under  the  eircnm- 
stances  fully  detailed  in  the  judgment.   The  aranment 
raised  two  questions:  fira^  whether,  consistently  with 
Mitchell  r.  T^omae,  (10  Jur.  461,  and,  on  appeal,  12 
Jor.  967),  the  evidence  shewed  snffident  testamenbary 
capacity  during  the  preparation  and  execution  of  the 
will ;  and,  secondly,  whether,  with  reference  to  the  de- 
cision in  Neteton  and  Thomae  v.  CZari^  (2  Curt.  320), 
that  part  of  the  9th  section  of  the  Statute  of  Wills, 
which  requires  the  subscription  of  the  witnesses  in  the 
pnsenoe  of  the  testator,  was  complied  with. 

Bardin0  and  B.  PkHlimon  were  heard  for  the  party 
propounding  the  will. 
Addame,  contra. 

Sir  H.  Jenner  Fdst.— The  deceased,  Frances  Tribe, 
died  on  the  23rd  December,  1848.  She  was  unmarned, 
Mid  left  surriring  her  mother,  two  brothers,  and  two 
^ters,  and  was  possessed  of  property  to  the  amount  of 
about  23007.  She  appears  to  oave  executed  wills  at 
different  periods  of  time— one  In  1832,  another  in  1846, 
a  third  in  the  month  of  May,  1848,  and  a  paper,  which 
is  now  in  quesiion  before  the  Court,  which  was  exe- 
cuted on  the  23rd  December  last,  though  it  bore  date 
on  the  22nd,  that  date  haTing  been  inserted  from  mis- 
take. It  seems  that  the  principal  part  of  the  pro- 
perty of  which  tile  deceased  died  mMwaaed  was  denred 
under  the  will  of  her  father,  wno  died  some  twenty 
years  ago,  and  she  and  her  mother  and  two  daten 
had  lived  twether  in  a  hoaae  left  to  them  under  the 
felher*s  will,  in  the  county  of  Snaiex,  the  father 
having  left  that  property  for  the  purpose  of  pro- 
viding a  home  for  his  unmarried  daughters;  but  this 
Udy  had  for  fifteen  years  lived  with  her  brother,  Mr. 
John  Tribe,  at  Steyning,  and  had  kept  his  house  for 
him.  In  the  month  of  December,  1847,  however,  she 
quarrelled  with  him,  and  went  to  live  fbr  a  short  time 
with  her  mother  and  sister  at  the  house  at  Tarring. 
However,  from  some  canse  or  other,  she  chose  to  leave 
ther^  and  went  to  live  in  lodgings  at  Worthing  in  the 
early  part  of  1848,  and  died  there  in  the  winter  of  that 
year.  She  died  at  seven  o'clock  In  the  morning  of  the 
23rd  December,  and  the  whole  transaction  respecting 
the  will  now  before  the  Court  originated  about  half- past 
two  of  that  morning,  and  was  completed  about  hsJf- 
past  three,  so  that  there  was  an  interval  of  from  three 
to  four  hours  between  the  time  of  the  execution  of 
the  will  and  the  death  of  the  deceased — a  circumstance 
certainljr  which  requires  the  vigilance  of  the  Court  to 
be  exercised,  to  see  whether  this  was  a  wilt  of  a  capable 
testatrix,  wuling  and  anxious  to  carry  into  effect  her 
Intentions.  The  will  of  184Q  appears  to  have  bew 
made  under  an  agreement  between  the  three  sisters, 
Mai^,  Jane,  and  Frances,  to  leave  their  property  to  tlie 
survivor ;  and  this  was  the  will  of  the  deceased  until 
Hay,  1848,  when,  under  the  circumstances  stated  in  the 
deposition  of  Miss  Mary  Tribe,  an  alteration  took 
place,  the  two  sisters,  Jane  and  Mary,  having  commu- 
nicated to  the  deceased,  that.  In  consequence  of  a  dis- 
potition  having  been  made  of  part  of  the  property,  she 
having  invested  a  portion  of  it  in  an  annuity  for  her 
own  life,  the  agreement  was  at  an  end ;  and  she  was 

S'ven  to  understand  that  the  two  usters,  Jane  and 
ary,  would  act  independently  of  it.  By  that  will  of 
1846  a  reversion  was  given  to  Mr.  John  Tribe;  but  it 
seems,  that  in  May,  1848,  the  deceased  executed  a  will, 
pre^red  for  her  by  a  solicitor,  Mr.  Thomas  King,  of 
Bnghton,  in  &Tour  of  her  nephew,  Mr.  William  Foard 
Tribe,  who  was  the  nniTenal  l^atee,  with  the  excep- 
tion of  100/.  bequeathed  to  his  brother,  Hr.  Henry 
Tribe ;  and,  with  respect  to  that  paper,  there  is  no  doubt 


whatever  that  the  deceased  did  at  that  time  intend  th 
the  whole  of  her  property,  with  the  exceptioe  «[  m 
should  go  to  Hr.  William  Fond  Tribe.  New.thatpd 
remained  unquestioned  till  the  nonditt    Uu  itni 
the  deceased;  sheexpreesad  no  dissatinetiaiirillil 
any  way  whatever:  uie  expressed  no  intentioBtoalts 
nor  an^  wish  to  leave  an^  of  her  property  to  inj  oi 
part  of  her  family,  and,  till  three  o'dw^  on  the  mon 
on  which  she  died,  she  did  not  utter  a  syllable  tlut 
intended  to  make  any  other  dispontion.  Between 
brother,  Hr.  John  Tnbe,  and  hersdf  there  had  iti 
cessation  of  ever^tlung  like  friendly  intercoom;! 
her  mother  and  sisters,  with  the  exception  of  tke  4 
time  she  went  to  rerade  with  them,  there  spoem 
have  been  litUe  communication,  andfrai  uea 
of  September  no  intercourse  had  taken  ^aeelMtl 
them— only  one  day  she  spent  at  tiidr  itmj 
she  eompwined  that  they  neglected  her,  sad  ol 
send  her  those  presente  of  fmit  and  vegetaUa  i 
would  have  been  acceptable  to  her;  and,  Urn 
there  was  no  reason  to  suppose,  that  at  thst  tins 
thought  of  any  alteration  in  her  testamentural 
The  deceased  was  taken  ill  at  the  b^innii^  of  ue  M 
and  on  Thursday  Miss  Manr  Tribe  called,  tanif  I 
that  her  sister  was  taken  ill;  and  she  pn^wsl Ui 
on  the  following  day,  though  it  did  not  smutU 
sister  gave  her  any  encouragement.  The  itatiA' 
became  so  ill  that  it  became  necessaiy  to  h>n  i 
person  called  in  as  nurse.    Hitherto  she  had  I 
tended  by  Mrs.  Eadson,  and  by  her  niece  Hsrtiu 
and  a  His.  Grevatt  was  called  in  to  aasisL  IT 
the  persons  to  whom  she  principally  looked,  i 
say  she  rather  disconragea  the  vints  of  the  a 
gave  her  reason  to  suppose  they  were  aceeptaUt 
ever,  about  eight  o  clock  in  the  eveobi  of  tte 
December,  the  uster  did  come,  and  then  bcgu  '* 
tory  connected  with  this  dbpoaition  of  the  pro, 
the  deceased  wliich  is  now  in  question  beftntbt 
The  evidence  of  Miaa  Mary  Tribe, respeetiscAi 
tion  of  this  will,  I  must  now  refer  to.  Umi  , 
states  that  the  deceased  called  her  to  her  btiM^j 
began  speaking  to  her  upon  her  affaire.  No*,  i 
law  formerly  stood,  Hiss  Mai^  Tribe  cobU  mt 
been  examined  as  a  witness  beeanse  she  W 
tertal  an  interest;  and  when  apersonwtil 
writer  of  a  will,  wad  was  the  priodpslwil 
Court,  though  it  is  bound  to  reeeiTe  bweridtM 
the  late  act,  cannot  look  on  it  as  being  on  « I 
basis  as  if  she  was  a  disinterested  person.  Her  en 
roust,  therefore,  be  taken  not  only  in  leferenee  te 
she  herself  states,  but  also  in  reference  to  what  ■ 
by  the  other  witnesses.    The  witness  deposea,"" 
ceased  raised  herself  up  in  bed,  and  said, '  Ob,  Utfji 
so  unhappy.  I  have  made  a  will  1  never  mesot  tor 
I  liave  left  all  I  have  to  William  Foard  Tiibe. 
hearing  this  I  exclaimed,  *0h,  how  nnjuatteto 
William  Foard  Tribe  what  I  have  saved  forjfoa. 
had  managed  the  property,  and  had  contrfvcd  to! 
about  8001  of  the  joint  property  of  the  tbiee  hH 
She  then  states  that  she  Biud  to  the  deceased. "  Do  1^ 

us  Hunes*s  land  while  my  mother  lives ;"  snd  the  t« 
trix  directiyssid,  "Yes:**  so  that  this  devise  of  Ham 
land  did  not  originate  with  the  deceased,  bnt  «ais 
gested  by  Miss  Mary  Tribe  to  her.  Thee  the  wi  J 
subaequentiy  said  to  her,  "  Do  give  ua  what  I  « 
saved  for  you.'*  The  evidence  shewed  that  the ' 
ceased  was  capable  of  understanding  what  wss  nd 
her  by  her  sister ;  but  the  origin  of  aD  thia  diq»Mt»" 
the  property  came  not  from  the  deceased,  but  from  M 
Mary  Tribe ;  and  up  to  this  time  it  wis  in  wM 
herself  and  her  wster  Jane.  There  was  sn  Kqiwc* 
in  the  suggestions  made  bythe  sister.  ThenMi»*J 
said,  "  She  brought  up  the  name  of  my  brother  J<* 
andaidd,  *  I  had  sud  f  would  cat  John  off  with  sib 

ling;'  and  I  exclaimed,  *0h,  hovankiad;  rbmw 
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bt  I  kind  brother  he  has  been  to  ^oa  and  then  she 
illDdingto  the  family  into  which  he  had  married, 
!do  not  like  the  Jameses ;  bnt,  howerer,  let  him  have 
jiSIX^IamgoiDgto  have  at  my  motbei^s  death/" 
b*u  also  at  the  suggestion  of  Miss  Mary  Tribe, 
lb  aid  iIso»  *I  do  not  like  Hennr  Tril>e;'"  (that 
■the  brother  to  Mr.  William  Foard  Tribe,  to  whom, 


it  was  at  the  su^stion  of  Miss  Mary  Tribe 
!00/.  ma  left  to  him  by  this  paper,  instead  of 
which  was  left  to  him  by  the  wul  of  Hay,  1848. 
«itim  then  deposes  that  she  asked  the  deceased 
t  William  Foard  Tribe  bad  done  for  her  that  she 
hft  him  erery thing;  to  which  the  answer  was, 
is  a  nice  young  man;"  and  the  reply  on  the 
flf  Hia  MMy  Tribe  was,  "  Yes,  that  may  be ; 
!  do  not  aeewby  yon  shonld  be  so  nnjastto  the 
tbt  family,  and  leave  all  to  him."   Surely  this 
iti  to  importunity,  the  deceased  beins;  at  that 
B  sticolo  mortu.    Then  she  said.  "I  also  re- 
Mkf  that  she  had  always  been  kindly  treated  by 
indmndf."  Thewttnendidnotfbigetherown 
"Attheend  ofthe  conTeTBB^nmy  ristersdd 


rmjr  will ;  it  is  in  my  desk  in  the 
[  said,  *  Had  I  not  better  make 


f-pwm  aoi 

r!  I  can  put  at  the  top  of  it,  **  This  is  to  cancel 
nerwill;"'  and  she  said,  *0h,  yes;  yon  will 
tfa  in  mv  cheffonier,  and  an  inicstand  in  the 

Kioom.' "  This  was  the  manner  in  which  the  in- 
m  wen  given.  Nothing  at  this  time  was  taken 
tb  writing;  the  deceased  nad  suggestions  made  to 
Vber  liater,  which  she  acqniesMa  in,  and  a  bare 
>Moe  it  seemed  to  hare  been.  The  deceased  had 
■wdly  mental  capacity,  under  certun  circnm- 
*;  but  when  she  was  in  this  state,  almost  at  the 
irf^ca^  at  three  o'dock  in  the  morning,  and  the 
tiiese  instmctions,  as  they  were  called,  for 
iiD,  it  did,  as  &r  as  the  case  had  hitherto  gone, 
fwt  Uisa  Maty  Tribe  was  the  active  party,  and 
ne  deeeased  was  merely  pasrive  and  acquiescing  in 
ns  proposed  to  her  by  her  sister.  [The  learned 
,wn  proceeded  with  tne  reading  of  the  evidence 
"  Muy  Tribe  respecting  the  writing  of  the  will, 
T to  what  her  sister  had  stud;  that  it  had  never 
to  her  that  anything  was  to  be  written  down 
^;Uiat  she  was  quite  taken  by  surprise  when 
kKd asked  her  to  do  it;  that  she  uad  only  looked 
WTtnatimi  as  something  wMch  was  to  be  carried 
^afUrwards:  and  that  she  did  not  know  the 
vu  in  immediate  danger .3  When  she  had  writ- 
thewill  she  requested  Martha  Davies  and  Mrs. 
to  iMve  the  room,  while  she  read  "  this"  to  her 
m  did  not  call  it  a  will ;  they  did  so,  and  she 
» every  word  to  the  deceased,  who  attended  to 

S  **^''*  "E**^"  Mary  Tribe 

•ww  the  witneaaes  in.  "  1  then  said  to  my  sister, 
yiances,  yon  must  sign  this,  and  they  must  sign 
'  I  un  not  poedtive,  hot  I  think  I  said  that 
I'M  ligned.  She  then  sat  up  in  bed.  I  do  not 
^  whether  she  was  assisted.  I  gave  her  a  pen, 
^  uked  for  my  glasses.  I  gave  them  to  Martha 
^whowas  standing  next  to  her, and  she  put  them 
^thedeceasedthen  signed  the  will.  Shewed  it 
II*  pKKnce  «f  myself  and  Mrs.  Gzevatt  and  Bfiss  Da- 
r^w**  this  was  a  part  of  the  transaction  to  which 
rp^Battentionmnst  be  called,  because  a  question 
P*nether  there  was  a  due  execution  by  the  deceased. 
ETftiL''''"*^  then  unied  the  wUl  without  re- 
Lr^  nom  the  bedside,  the  room  being  so  small. 

StS"  ^^^^^ 

jnnbe  requested  Davies  to  write  her  name  for  her, 
jt''^  put  her  mark;  and  the  deceased  sflid, 
""(■uer,  your  name  is  Grerat^  not  Winchester.'^ 


Now,  this  certainly  shewed  that  the  deceased  was  alive 
to  what  was  going  forward ;  she  knew  that  Grevatt  was 
to  sign  the  paper  as  a  wiU,  and  that  her  proper  name 
ought  to  be  signed.  Miss  Mary  Tribe  went  on  to  say, 
Martha  Davies  then  wrote  her  name,  and  then  that  of 
Mrs.  Grevatt,  who  put  her  mark,  and  they  did  this  seve- 
rally in  the  presence  of  my  sister  and  of  each  other. 
They  signed  within  my  rister's  ught.  I  hear  they  say 
the  curtains  were  closed;  it  was  uo  snoh  thiiu;;  that  I 
positively  state."  It  was  for  the  Court  to  ju^  of  tha 
effect  of  the  evidence.  "  After  we  had  all  signed,  my 
sister  said,  *  Seal  it.'  I  said  I  did  not  think  that  was 
necessary.  She  then  said,  *  Bum  the  other,*  or  *  Bum 
the  other  will ;'  she  spoke  rather  inwardly.  I  sgdd  to 
her,  *  Wwt  till  to-morrow,*  or  *  till  to-morrow  morning/ 
I  did  not  attend  to  her  directions  to  bum  the  other  will. 
I  did  not  see  the  other  will,  which,  as  she  sud,  was 
locked  up ;  and  at  half-past  seven  the  next  morning,  to 
my  great  surprise,  she  died.  I  then  sent  for  Mr.  Wil- 
liam Foard  Tribe.**  Now,  Mr.  William  Foard  Tribe 
was  the  executor,  and  whatever  were  Uie  contents  of 
that  will  he  was  the  petaon  to  carry  it  out.  She  says 
she  is  sure  her  rister  was  In  her  perfect  senses  when  she 
•xecnted  the  wUL  th^  it  was  quite  her  wish  to  execute 
it  as  she  did,  and  that  she  was  competent  to  give  in- 
structions and  execute  it  as  she  did.  Now,  the  question 
is,  whether  the  deceased  was  in  that  state  that  she  could 
make  a  will,  and  whether  die  desired  it,  or  was  merely 
acquiescent  in  it.  In  the  interrogatories  the  witness 
said  the  deceased  had  two  sisters  and  two  brothers,  and 
she  was  attached  to  them  all,  though  she  had  quarrelled 
with  her  brother  John,  and  was  annoyed  at  some  port 
of  his  conduct.  "  She  told  me  she  had  not  any  ill-will 
towards  him.  I  do  lielieve,  however,  that  no  cordial  in- 
tercourse took  place  between  lum  and  her.  I  believe 
that  she  bad  received  the  viufa  from  him  and  his  wife 
with  manifest  coolness,  and  never  returned  any  one  of 
them:  and  it  is  •  ftct  that  she  never  went  back  to 
Steyning,  even  to  pack  up  her  wardrobe.**  The  witness 
speaks  to  the  deceased  having  been  of  an  unhappy  tem- 
per, and  that  she  sud  they  did  not  visit  her,  and  sne  had 
hef^  sinee  her  death  that  the  deceased  hod  expressed 
herself  di^leased  with  them  on  that  account.  The  fact 
was,  they  did  not  vi^t  her,  and  she  complained  of  them, 
and  thought  she  bad  reason  to  complain.  Then  the 
witness  spoke  of  Mr.  William  Foard  Tribe,  and  of  their 
being  diroleosed  with  him  about  his  marriage,  and  that 
there  had  been  a  reconciliation,  and  the  deceased  said,  "I 
never  did  express  myself  determined  to  leave  nothing  to 
him.  I  am  not  aware  that  we  ever  said  we  would  leave 
our  property  to  his  brother  Henry  Still,  there  was  the 
intention  tnat  the  property  of  these  two  sisters  should 
go  to  the  brother  Henry,  and  not  to  William  Foard 
Tribe,  or  to  John  Tribe,  who  was  to  have  this  800/.  at 
the  suggestion  of  Miss  Mary  Trilw.  This  was  the  ac- 
count given  by  this  lady  of  this  transaction.  She  ap- 
peared to  have  been  the  prime  mover  of  the  disposition 
in  this  paper,  though  she  said  the  deceased  began  herself 
by  expressing  her  dissatisfaction;  but,  as  far  as  I  can 
trace,  the  suggestions  as  to  the  particular  dispositions  of 
the  property  were  mode  by  this  witness,  ana  acquiesced 
in,  and  barely  acquiesced  in,  by  the  deceased.  The  nurse, 
Grevatt,  who  was  called  in  to  asust  Miss  levies  on  tlu 
afternoon  preceding  the  death,  says  she  found  SUss  Tribe 
very  ill  in  oed ;  she  bad  had  leeches  on  her  stomach,  and 
the  witness  knew,  from  the  appearance  of  the  places 
where  the  leeches  had  been,  that  the  stomach  was  mor- 
tified. The  deceased  was  perfectly  sensible  to  the  last. 
Then  the  witneas  sud,  **Mis8  Frances  was  fretting^  and 
Miss  Mary  went  to  her.  Miss  Frances  said  she  wished 
she  could  have  seen  William  Tribe  that  night.  Miss 
Mary  asked  her  what  she  wanted  to  see  him  for,  and  she 
said  concerning  some  money.  They  then  went  on  talk- 
ing for  some  minutes."  She  heard  Miss  Mary  say,  "  I 
do  not  see  why  I  and  my  sister  Jane  should  not  come 
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hy  the  witnesKB;  but  die  wu  in  adjii^  state,  3 
might  have  heara  what  the  nster  aud,  tod  ahe  ou 
have  aoouiesced  in  it,  and  At  eotuidy  £d  nga 
paper.   The  ^aesUoa  came  to  tlu»— wheths  or  h 
the  eituation  in  which  the  deceased  was  at  tbU  tin 
mere  paaaiTe  jusquiescence  in  what  was  mi  bj 
sister  was  suIBtuent  to  ^vt  effect  to  sach  a  diepod 
as  this.   Now,  it  was  aud  that  the  deceiaed  math 
verted  to  her  fanner  intentions,  and  that  the  Q 
would  assist  in  oaii;;^iiig  out  this  (Bqtoation,  bwaq 
was  a  natural  dtuKMition.   Bat  it  shonld  be  neoBi 
that  the  deceased  was  not  iu  the  same  sitiuUoa 
had  heen  in ;  she  had  quarrelled  with  her 
John  Trlbe^  and  with  tier  sisters  ■  there  v«s  tot] 
intercourse  going  on  hetween  them — very  litai 
diality.   She  comphun^  of  their  not  csUiDg  on  ~ 
their  not  sending  her  Tsgetables  bam  the  _ 
she  seemed  to  have  discoursed  tiie  attmdjtaoe 
sisters.   I  should  have  great  difficult  j  in 
act  of  this  kind.   But  another  punt  atwe,  wi 
was  a  due  compliance  with  the  act  of  PiriiaiMiL 
the  witnesses  were  here  directly  opposed  to  eidi 
Miss  Mary  Tribe,  the  drawer  «  the  will,  th*  ~' 
mover  in  the  whole  traosaction,  swore  tb^tfat 
were  not  closed,  and  that  the  deceased  i»ta 
see,  but  did  see  the  witnesses  sign.   The  otlKf 
positively  swore  that  their  poutien  wasncliti 
couldnot  by  any  p<nsibili^8ee.  Then  the  qetilii 
to  whom  was  the  Court  to  pay  attenttoD-^o  tk 
who  bad  such  an  interest  in  this  wilL  boA  ia' 
character  and  in  a  pecuniary  point  of  ne«,<ir 
twowitnesse^whofiad  nomteMstto8MrTel--4 
Martha  Davies  was  a  legatee  under  the  wiQ, 
no  interest  in  it,  beoaase,  as  a  witness,  tbe' 
void.   And  when  it  was  said  that  there  «n  i 
nication  between  tlie  witnesses  and  the 
doubtedly  that  was  so;  but  how  could  be  it 
Here  was  a  transaction  which  took  place  st  (bMi 
in  the  morning.   The  tratatrix  became  . 
she  had  signed  the  will,  and  died  at  serra. 
nesses  swore  that  she  could  not  by  pesdbi% 
I  think  I  am  bound  to  ^ve  credit  to  tb^  ta 
I  am,  thevefore,  of  opinion  ihat  this  is  i>ot 
pliuMO  with  the  statute.   It  is  verv  tnu,  'm 
caae  which  baa  heen  referred  to,  m  wUii*| 
had  signed  his  will  with  tbe  cortiuns  clwei, « 
was  of  opinion,  tlhat,  under  the  ciKcnuttBCtf 
stated,  that  &ct  was  not  sufficient  to  ianUdate*' 
Gution — the  mere  fact  of  Ute  will  having  bsoi 
when  the  curtains  were  clos^ ;  but,  in  ttej 
the  testatrix  was  placed  in  such  a  poutioii, 
no  posubility  could  fdie  see.  Then  what  mt  tM, 
tinction  betwem  this  ease  and  that  of  a  "i^^^ 
by  the  witnesses  in  another  room?  The  dec««i^ 
as  well  have  been  abaent.  Certain^, 
went  to  the  extent^  that  if  she  could  see,  in  tM 

of  aH  proof  to  the  eontr^,  that  wis  mAiamLl 
prehend,  that  if  the  draunslanoes  lui^  ^'f'^ 
she  could  see,  and  there  was  no  endence  t« 
that  she  did  not  see,  Oten  it  might  be  add  to  be 
in  her  presence;  but  "here  was  P****"  5]^^!il 
she  could  not  see,  and  that  after  she  had  «8^.'r 
she  never  uttered  another  word.  Then,  oonM  it » 
that  this  will  was  attested  by  the  witneasesinUie 
sence  of  the  testatrix?  The  Coort  went 
could  when  it  held,  that,  thoagh  the  bed  cartaiw  ij 

bead  were  closed,  it  waa  within  the  presam*;  •* 
-   -  Bnt  u  th«e  wi»J 

there  wa>  «** 


in;"  and  Miss  Frances  replied,  **  You  may  have  the  in- 
teRst  on  the  death  of  my  mother.**  That  convenation 
was  different  from  that  i^ken  of  by  Miss  Mary  Tribe. 
**  I  do  not  see  why  you  shoald  leave  m;^  brother 
John  more,  but  I  know  the  reason  why — it  is  because 
you  are  on  good  terms.**  She  also  heard  her  say, 
"  1  do  not  see  why  you  should  look  so  much  to  Wil- 
liam Foard  Tribe;  and  Miss  Frances's  answer  was, 
"  Those  who  are  kind  to  me  I  wish  to  be  kind  to  them, 
and  as  it  is  I  wish  it  to  remun."  Now,  that  was  very 
different  indeed  from  the  evidence  of  Miss  Mary  Tribe. 
Grevatt  describes  the  execution  of  the  will  by  the  de- 
ceased, who  signed  it  in  their  presence,  while  they 
supported  her  on  her  side,  with  her  back  towards  them, 
and  signed  it  themselves  at  the  table,  in  this  manner : — 
We  mgned  it  in  Miss  Frances's  presence,  ao  &r  as 
being  in  the  same  room,  but  it  was  not  so  as  she  could 
see  us,  for  we  had  placed  her  hack  towards  the  table, 
and  if  her  &ce  had  been  turned  that  way  the  curtains 
at  the  bed  were  closed.  The  deceased  observed  to  me, 
'Your  name  is  not  Winchester  now,  is  itt'"  That 
was  ^ken  to  by  Miss  Mary  Tribe,  and  shewed  that 
tbe  deceased  had  her  senses  about  her  at  the  time;  that 
she  knew  she  was  executing  a  will,  and  that  the  wit- 
nesses  were  attesting  the  execution  of  it.  Ho  doubt 
about  that.  The  witness  went  on  to  say — "  Whether 
she  knew  she  was  executing  a  will,  I  cannot  say;  she 
was  sensible  enough  in  her  talk,  so  lone  as  she  could 
talk.  I  do  not  recollect  a  word  I  could  understand 
^Hber.  She  tried  to  speak  afterwards,  but  I  oould  not 
understand  her.  I^e  was  struck  with  death  from  the 
time  I  was  first  with  her  in  the  afternoon,  and  she  had 
complfuned,  when  we  supported  her  up  In  bed  before, 
that  she  felt  strange,  and  that  her  sight  fiuled.  I  was 
convinced  that  death  was  approaching,  and  I  considered 
she  was  not  in  a  fit  state  to  make  a  will.**  Then,  in 
the  interrogatories,  the  witness  sud,  Miss  Mary  Tribe 
spoke  to  her,  as  1  considered,  in  a  harsh,  dictatorial 
manner,  and  not  in  a  way  a  person  in  the  deceased's 
state  ought  to  be  spoken  to.  She  did  not,  in  my  hear- 
iDgj  give  any  instructions  to  mike  a  win ;  the  word 
*  will  was  never  menUoned."  It  was  posuble,  how- 
ever, that  it  might  have  heen  mentioned,  though  this 
vitnesi  did  not  hear  it.  Then  she^  said,  "  The  de- 
rwisnfl  was  merely  pasuve :  by  *  pasuv^  I  mean  ex- 
hausted. She  actea  as  if  doing  merely  what  she  was 
denred  to  do."  She  went  on  to  say  that  the  deceased 
vas  evidently  dying  when  the  signature  was  made,  and 
that  ^  had  an  hour  or  two  before  had  a  fit,  when  her 
mouth  was  drawn  aside  and  her  feet  and  bauds  were 
C(dd;  that  it  was  at  Miss  Mary  Tribe's  request  she  at- 
tested tbe  execution  of  the  will.  "  I  believe  tite  deceased 
was  aware  of  the  fact  of  our  haviw  signed  it,  because 
she  was  so  sensible,  and  she  certunly  seemed  so  from 
her  saying  to  me,  *  Your  name  is  not  Winohester  now, 
is  it  J'  During  the  whole  of  the  time  I  and  my  fellow 
witness  were  putting  our  suiiatures  to  tbo  paper,  the 
deceased  could  not  by  posEubillty  have  seen  us  sini 
it.**  The  evidence  of  uie  witness  Martha  Davies  is 
to  the  same  effect,  as  &r  as  it  goes.  She  says,  "  It  was 
kapossible  that  t^  deceased  could  have  seen  us  pat  our 
lugnatures.  She  Iwv  on  her  side,  with  her  face  in  a 
contrary  direction  from  where  we  signed ;  and  besides, 
the  -curtains  were  drawn."  ^e  then  went  on  to  say, 
that  there  was  a  coldness  between  the  deceased  and  Mr. 
John  Tribe,  but  that  the  deceased  was  attached  to  Mr. 
William  Foard  Tribe.  "The  deceased  had  on  that 
day  told  me  particularly,  that,  if  her  sistors,  "Slaty 
and  Jane  Tribe,  or  either  of  them^  passed,  I  was  not 
to  call  them  in,  as  she  did  not  wish  to  see  either  of 
them."  This  was  the  account  p.ven  by  these  three  wit- 
nesses,  and  thdr  evidanoe  certainly  shewed  that  the 
deeeaaed  had  some  testamentary  capacity;  she  knew 
vhat  was  sud,  she  knew  what  was  done,  she  knew 
that  dien  was  a  will  to  ngn,  and  that  it  was  attested 


it  was  asked  to  go  further.  But  u  li«e  wi— 
state,  not  only  that  the  decewed  J| 
she  could  not  by  an; 


due  compliance  with  £he  act.  iiKmw»  r*-'-^. 
be  grantod  of  that  paper :  and  the  wiH 
1848,  mustb«takenastiietatwineftI»*o«««' 
make  no  order  as  to  costs. 
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Kacnut.  KoicKBSir— JUs.  10  mtd  March  7. 

Diaeomy^Dmmrrer. 
KSmi  jHedto  set  aside,  at  fraudulmi,  a  Contract 
miiao  tfOePlaiHt^  with  ^Defendant  Jor  the 
Mmof  tie  fnro/emouM  Btuinea  of  tht  Latter, 
r  Gmmim  wkiA  Ihe  Ceatract  wot  impeaehtd  beinff, 
ttkPimitifhad/altefy  r^rttenUdhitpro/estimal 
mt  ai  iwrtt  Jrcm  1600/.  to  2000/.  per  Annum,  and 
n  mcrtasiag  Btuinm.  Th«  PlaiiUiff  afterwards 
i%  lu^lmeHtal  Bill,  alleging,  thai,  since  the  filing 
ittngaialBiU,  the  Defendant  Had  made  a  Raum 
Vi  pnfetdvRol  Income  to  the  Income-tax  Commis- 
naththg  lets  than  5001.,  and  interrogating  as  to 
\Faa,  ttndprojring  to  have  the  Benefit  of  it  in  the 
p^Smt.  7%elwendant  demurred  to  the  supple- 
UdBiS,  and  the  Demurrer  was  allowed. 

•m  a  dwnurrer  to  a  BUpplemeDtal  bill.  The 
im-wu  filed  on  the  1st  February,  1848,  for 
of  setting'  aside  an  agreement  entered  into 
.',1647,  between  the  plaiatiff  and  d«{eRdant, 
kr  mt  pUntiff  aneed  to  pmrc^&se  the  bvsineia 
itttMndaot  had  for  many  jttm  carried  on  as 
M,iBCndoi(4lT«et,  Hanoravaqnar^  Aw  2S0Ol^ 
turn  1000/.  na  paid  down,  and  a  bill  of  ex* 
>TCs  gtfen  for  the  rsaidiifc  It  waa-  allMped  by 
Uiff,  ia  his  ori#B^  biU,  that  iha  defcadaat  had 
ttdUNbaatneoB  aa  worth  ftom  1600/.  to  2000/. 
■i  to  be  an  inereaaii^  buaiiieM;  and  the  bill 
■ddtUfea  to  tht  effect  that  thia  was  an  untrue 
WttioB  of  tb*  Talo*.  It  alao  contained  TBrlotu 
thBsessBdalle^tioDS,  fortheparpoae  of  making 
IMof  fraod  aguaal  tlra  defendant,  and  it  prayed 
PifKeffleot  migbt  be  aat  aside,  and  for  coaae- 
P^^f,  todndiog  an  iDjanetion  to  reatrain'  the 
■ai  &otB  tmvB  tbo  plaintiff  ob  the  bill  of  ex* 
11  for  UOO/.  Tba  plaintiff  afterwatda,  in  Joly. 
iU  a  nMlamantaf  bUl.  statingXbat  the  plaintiff 
Mhdfaaofend,  and  it  waa  th*  &ct,  ttwt  the 
MUfanethfroiigiBal  hUl  waa  tted,  mada  a 
iaenQe  for  the  ymr  1847  to  tfia  iDOome- 
N^iriDBen,  atoaaB|iaiied  with  »  daeiaiatlon 
■Income  waa  leea  than  500/.  per  aaaaaa,  Ttw 
Phfited  tbedeftDdanl  avtfr  the  abore  fact,  and 
Itttt  tktpUatlff  aM*  have  the  benefit  of  sudi 
PkcrigiMlaiiH.  l&ChiafaiU'tlMde£BiMlant<de- 

ptiad  IFnyAf,  for'thadMnarrer^  contended  that 
iMnt  waa  not  boond  to  answer  the-  Ull,  as^  bjr 
^Wari^t  sab)eet  htauelf  to  penaUies.> 
H»Md^lHbnoii,oo«tra.— TlM-objeotoftbe  billis 
MMa  material  aad  raleraait  fiw^wUeh  occurred 
2*  filfaig  of  the  oriffiaal  VOL  If  thO'dafiHidaBt 
P  M^barimaa  to  a  third  patty,  after  the  contract 
p|ihMrti^  repraaanfaig  to  emh  party  the-  profits 
l^iaMto  be  less-tbwblM  represented  them  to 
Pitiff,  the  jddnttff  weald  be  entitled  to  a  diseo' 
*^mt  matter;  and  so  ha  has  a  right  to  a  die- 
Tntkretoni  made-  to  th«  Income-tax  ConMBifr' 
^  It  ti  no  mymtt  that,  if  he  has  made  a  false 
>>  HwiU  besntgect  to  penalties.   The  bill  aa- 

the Govrt  will  aaaaroe,  that  be  hoe  made  a 
^J**"™ ;  aad,  having  made  a  correct  irtam,  it  is 
*^  tiiat  ha  madoi  a-  fialae-  repreaentaUon  to  this 

The  ebaKf  bL  that  ha  Uiady  stated  to  the 
the  bun««a  wM  wwth  1600/.  or  2000/.  a 

*tl}-  P**^'' ^^k^  to  ^ Koord 

'^J*^  to  wove  the  nntrnA  of  sneh  Tepresettta« 
»  i«  dtfeo^Qt  may  dadine  to  give  the  discovery 
'  IJnMi,  bnt  the  pUmiiff  is  entitled  to  the  relief 
i.^'"''  ^       have-the  benefit  of  the 

l^ttenrit.  He  oagjht  to  bt  allowed  to  i»ove  it  if 
Ujint  ukss  faa^wta  iti  ua  issae  Hs  cannot  offer 
Vxm.  kk 


any  evidence  of  it.  By  his  demurrer,  the  defnidant  ad- 
mits the  truth  of  the  allegation  in  the  bill;  and  that 
bdng  so,  why  should  not  the  pluntiff  have  the  benefit 
of  it  ?  If  the  plaintiff  shall  be  unable  to  prove  the  fast 
at  the  hearing,  he  will  not  be  able  to  avail  himself  of  it. 
The  difficulty  of  proving  the  fact,  having  regard  to  the 
secresy  imposed  on  the  commissioners,  is  no  reason  why 
the  plaintiff  should  not  have  the  opportunity  of  proving 
it  if  he  can.  (Millington  v.  Fox,  3  My.  &  C.  338; 
Mitf.  Plead.,  p.  21 3 ;  King  v.  Clarke,  8  T.  R.  220). 

jFti>.  10. — Loi-d  Lanodalg,  M.  R. — This  case  came 
on  upon  demurrer,  filed  by  the  defimdant,  to  a  supide- 
mental  biU.  The  onginal  bill  stated  w  agreement, 
entered  into  1^  the  plaintiff  with  the  drfendant,  for 
the  purchase  of  the  defendant's  business  as  a  detftist 
for  2600/.;  and  it  alleged  that  the  defendant  made  fiilse 
statements  and  representations  to  the  plaintiff  that  bis 
practice  was  wortn  from  1900/.  to  2000/.  per  amrnm, 
and  waa  an  increasing  business;  and  it  prayed  that  the 
agreement  might  be  declared  fraudulent  and  r«d.  llie 
original  bill  was  filed  in  FebrDary,  1848  \  and  in  July, 
1848,  the  plaintiff  filed  the  supplemental  bill,  alle^ng 
that  the  defendant  had,  E^nce  the  filing  of  the  original 
bill,  made  a  return  of  his  incoHK  to  the  Commissioneri 
of  the  IiicoBM.tax,  in  wtneh  be  represented  that  his 
inecHBe  was  less  tlua  560/.,  and  that  he  nada  a  selsnui 
declaratioD  that  that  r«toni<  waa  true.  The  suppla- 
mental  hill  also  contained  an  allegation,  that  tlie  demid* 
ant  waa  curying  on  the  bodnsss  on  his  own  aocomitj 
but  theonly  object  of  it  was,  to  obtain  a  discovery  from 
the  defSndant  of  the  return  to  the  oomraiaslomrs  of  his 
incoow  for  the  year  from  April,  1847,  to  April,  18<M, 
If  the  return  waa  tme,  it  would  be  evidence  that  the 
representation  made  to  the  plaintiff  was  fake ;  but  if 
the  return  waa  fals^  it  wtoold  e^iose  the  plaintiff  to 
the  penalties  imposed  by  statute  in  that  bebsif^  It 
might  lie  doubted  whether  a  bilt  for-  the  disoovery  of 
SBofa  a  faet  coald  ba  muntuned,  even  if  there  were-m 
penalties  to  vbieb  the  defeadairt  might  be  expoosd; 
and  he  was  (rfopinioii,  tint,  having  re^ud  to  the  psnaU 
tias  to  which  tba  deftndaHt  mfabt  m  exposed,  be  ought 
nat  to  baremityed  to  mahe  tm  diselosm*  reqwlfsA  am 
his  oath.  He  must,  tbarefOTe,  diow  the  deiavrMr^ 
Demmrrer  allowedt 

The  original  bill  ooatained  a  charge,  that  the  piaiatlff 
had  recently  dlseovered,  aa  the  fiioM  were,  that  tb* 
practice  of  tiM  defeodtttt  was,  at  the  date  of  the  agrs^ 
ment,.ai  decreasing  praotice,  and  had,  dariao;' the  ye«f 
J846,  fallen  off'  more  than  600/.,^  and  that  it  was  »sti 
in  January,  1847,  worth  from  1600/.  to  20DO/.  a  ysu; 
by  many  handrad  pounds;  aad  it  cbaTgcd|  that  this 
d« crease  of  the  said  praoties  w«nt  on  gradaallT  daring 
the  year  IMT.  After  the  denraner  to  the  supplementu 
bill  was  aUowed,th»pl«intiff  aaondedthie  original  bHIy 
by  charging,  in  evidence  of  the  aiboTe  allsead  deartasa 
ta  the  defendant's  practice,  that  the  dsfendairt  roade-a 
return  In  writingto  the  Ineome-tax  Comnils8ionerB,ac^ 
coaipaaied  with  a  decloratloiT  that  his  income,darlM 
the  ^ear  I847t  amounted  to  a  sum  less  than  £00/1 
sterling;  and  that  the  defendant  made  similar  returns 
in-writiMgaanuaUy  fsr  tbe  preceding  years  since  l&4t^ 
and  that  the  imtome  returned  by  the  defsndant  iai 
these  declarations  amounted  to  anaual  suras  greatly 
less  than  those  represented  to  the  plaintiff;  and  shewed 
that  ths'  dcfHidant's  practice  was  not  volnablci  aad  waa 
decreanng,  and' so  it  would  appear  if  the  defiendaBt 
would  prodnm  copies  of  aU  rstums  and  dedamMons  aa 
to  Us  income  nnde  by  hlaa  to  tbe  IneOme-tax  Goift- 
mfsrionen^  aad  all  a^edulas  and  notices  of  assessmefli 
in  respeet  thereof,  and  all  reoelpte  graaHed  to  the  da- 
fendant  for  income-tax  since  th«  year  1842.  Tho  dew 
fendant  was  not  interrogated,  or  re<|ulred  to  give  any 
answer  to  this  amendment ;  but  be  took  eKCDpttons-to 
the  aaKnded'Mlk  for  imj^ertiaence,  contending- that  tUs 
above  aawndment  was  impertinent.  The  Master  iin 


Digitized  by  Google 


708 


THE  JURIST. 


allowed  the  exceptions  for  impertinence,  and  the  de- 
fendant took  exceptions  to  the  Hastei's  report. 

Monk  7* — The  exceptions  to  the  Master's  report 
came  on  to  be  aigoed,  when 

His  Lordship  oreiruled  them.  ■ 


VICE-CHANCELLOR  OF  ENGLAND*S  COURT. 
Benyox  v.  Nbttlefold. — July  2. 

Ditanay  in  aid  of  Dffenoe  at  Law— Immoral  Oonsi- 

deratwn  of Deed—Dmurrtr. 
A  Bill  f«r  Diseoaery  tn  aid  of  a  Plea  ofimnoral  Gm- 
ti^raHoH^  pleaded  ly  the  Plaintiff  in  Equity  to  an 
Action  upon  a  Covenant  entered  into  hy  him  for  the  Pay- 
ment of  an  Annuify  to  tie  PUdntiffe  at  Law  upon  Trust 
for  one  (proline  N.,  stated  that  the  Deed  of  Covenant  was 
vaUd  on  the  Pace  of  it,  Au<  that  the  Consideration  for 
it  was  *<  a  prospective  iUieit  Cohabitationy  and  improper 
Connexion  subaetfUmUy  had"  b^ween  the  Plaintiff  in 
Equity  and  Caroline  N.,  but  that  that  Connexion  had 
beenstneeaUojfetherdi$aiainued:—J)emurrerfi>rW'ant 
<f  Equity  ly  mteoftke  Plaint^  at  Law  allowed. 
The  bill  stated,  that  in  December,  1847,  the  plaintiff 
indiscreetly  execated  a  certMU  indentuxe.  dated  the 
17th  of  the  month,  and  made  between  the  plaintiff 
of  the  first  port,  (Proline  Kettlefold,  spinster  of  the 
second  part,  and  the  two  defendants,  Nettlefold  and 
Beavan,  of  the  third  part,  by  which,  after  reciting 
that  the  plaintiff,  being  denroas  to  make  a  provlmon 
for  the  said  Caroline,  had  then  lately  agreed  with 
the  defendants  to  grant  an  annuity  of  200/.,  to  be  pud 
to  her  during  her  life,  it  was  witnessed,  tliat,  in  pur- 
suance of  that  agreement,  and  for  a  nominal  conmdera^ 
tion  by  the  defendants  paid  to  the  plaintiff,  the  plun- 
tiff  granted  to  the  defendants,  their  executors,  adminis- 
trators, and  assigns,  an  annuity  of  200/.  daring  the  life 
of  Caroline,  payable  to  the  defendants,  their  executors, 
administrators,  and  asngn^  half-yearly,  the  first  pay- 
ment to  be  miMe  on  the  Ist  July  next  ensuing  the  date 
of  the  indenture.  Then  ibllowed  a  declaration  that  the 
defendants  should  pay  the  annuity  to  Caroline  during 
her  life,  to  her  separate  use,  independently  of  any  fius- 
hand  she  might  marry;  and  a  covenant  by  the  plaintiff 
with  the  defendants,  their  executors,  administrators, 
and  assigns,  for  punctual  payment  to  them  of  the  an- 
nuity. The  bill  then  contained  the  following  state- 
ments : — "  That  the  said  indenture  is  valid  on  the  &ce 
thereof,  and  that  the  connderation  for  the  same,  as  stated 
and  appearing  by  the  said  deed,  is  free  from  legal  objec- 
tion :  however,  the  plaintiff  shews,  and  the  £tct  is,  that 
the  otmaideration  for  the  said  deed  was  a  prospective 
illicit  ediabltaUon,  and  improper  c<mnexion  tubteguentfy 
had,  between  the  pl^tiff  and  the  said  Caroline  Nettle- 
fold,  and  that  the  said  deed  is  invalid.  That,  after  the 
execution  of  the  said  deed,  the  plaintiff,  seeing  the  im- 
propriety of  the  said  connexion,  and  finding  himself 
duped,  broke  off  and  discontinued  the  same  altogether." 
The  bill  then  set  forth  certain  written  applications  by 
the  defendant  Nettlefold  to  the  plaintiff,  demanding  a 
half-year's  payment  of  the  annuity  alleged  to  have  be- 
come due;  ana  stated  that  the  defendantNettlefold  well 
knew  that  the  consideration  for  which  the  said  deed  was 
executed  by  the  plaintiff  was  immoral  and  ill^nl; 
nevertheless  he  had  recently,  without  any  previous 
commanicaUon  with  bis  co-defendant  Beavan,  and  con- 
trary to  the  wishes  of  the  latter,  commenced  an  action 
mt  law  upon  the  hefore-moitioned  deed,  in  the  joint 
names  ofnimself  and  Beavan,  to  recover  a  half-yearly 
payment  of  the  annuity  iJIeged  to  have  become  due 
on  the  1st  January,  1849;  and  that  the  plainUff  had 

Sat  in  a  plea  to  the  action,  to  the  eSract  that  the 
eed  was  executed  and  delivered  by  the  plaintiff  to 
the  defendants  in  condderaUon  of  Caroline  Nettlefold 
then  ^T««mg  with  the  plaintiff  unlawfully  and  immo- 


rally  to  cohabit  and  commit  fonucation  with  the  pli 
tiff,  and  for  no  other  value  and  conuderatitni  vb 
soever.  Tlut,  In  order  to  enable  the  plaintiff  top* 
the  truth  of  this  plea,  and  to  defend  the  action,  it' 
necessary  that  the  defendants  should  maVe  the  i 
covery  required  by  the  bill,  as  to  the  considcralin 
the  indenture,  and  the  cireumstances  under  which  it' 
executed  by  the  plaintiff,  whether  tuhseqaentl?  ti 
execution  an  illicit  cohabitation  did  not  tske  puei 
tween  the  plaintiff  and  Caroline  Netttefold,uid  ^ 
the  defendants  had  not,  in  eonvemtions  whl  4 
other  and  Caroline  Nettlefold  and  others,  idnnttadj 
immoral  consideration  for  the  indenture  ind  tlxii 
tera  in  the  bill  before  alleged,  and  that  the  pluntifl 
been  duped.  The  bill  prayed  a  discoverv  m  that  ■ 
ral  matters,  and  that  the  defendants  mient,  in  the  fll 
time,  be  restrained  from  proceeding  ui  the  sctiui  iH 
commenced,  and  from  commencing  any  other  pnei 
ingfl  at  law  against  the  pldntiff  touching  tite  b4 
mentioned  matters.  To  this  bill,  which  wu  filil 
June,  1849,  the  defendantNettlefold demumd {(Ml 
for  want  of  equity. 

Jiolt  and  Harettat  the  demnrrar,  took  Ibitt^ 
in  its  support.  First,  that  the  diaeevery  m^' 
bill  was  immaterial  to  the  defence  at  Isv,  iaau 
a  court  of  law  would  not  allow  a  plea  of  iamnd< 
sidetation.  [^Mfttn^  r.  WaUis,  4  a  &  AU.' 
Secondly,  if  such  a  plea  were  adminUe  it '' 
was  contrary  to  the  principles  of  a  coutof 
assist  any  one  to  nuse  a  defence  depending 
own  turpitude.  {Franco  v.  Bolton,  3  Vet.  968; 
V.  Orimn,  13  Sim.  246 ;  Batty  v.  Chetter,  S  B«Kl 
Thirdly,  that  the  discovery  sought  w»  tf 
which,  if  established,  as  alleged  by  the  InII,^, 
ject  the  defendant  to  a  cnminsl  indietmait,^ 
procurer  of  a  woman  for  the  purposes  of 
(The  La^  Henrietta  Bertel^e  ease,  1  Bw 
686,  3rd  ed.;  iZor  v.  DeUoal,  3  Bdr.  MM; 
Wright  V.  Green,  QyeB.4!d6\  Clari3geJ,Stsn,^ 
69).  They  distinguished  the  presNit  em  im 
V.  EH,  (ante,  p.  480— V.  C.  E.),  inasmndBtbt 
the  latter  case  prayed  relief  viz.  the  encdU 
the  deed;  and  the  decddon  In  it,  they  ■It J 
rested  upon  the  ground  of  the  ilUdt  ciMw™' 
having  taken  place. 

j5«Me//and  L.Bird,  forthebill.— ItbssbeaVi 
blished,  that,  if  a  deed  has  been  executed  fbiH 
conaderation,  you  may  shew  that  by  viyofo 
an  action  at  law  upon  the  deed.   In  this  e«>  tw 
tifia  at  law  have  recognised  the  vslidity  of  '^'^ 
for  they  have  not  demurred  to  the  pin.  Theo  31 
unquestionable  principle  of  this  Court  that  1 
come  here  for  cuseovery  in  aid  of  a  valid  '^Tjl 
so  as  to  enable  the  Court  of  law  properly  to  «M| 
question  bi«oght  befiNmit.  JfMwkv.AiW 
&  B.  323)  shews  that  there  is  a  distinction  W 
the  cases  of  a  phuntiff  and  defendant  &t  I'T'rS 
assistance  of  a  court  of  equity,  the  distinction  W 
favour  of  the  latter.   If  flie  defendant  at  U«hid 
defendant  to  a  suit  here,  he  might  hste  Ae" 
UlMality  of  the  consideration  as  a  defaice  to  thei 
{^ye  y.  Moore,  2  S.  &  S.  260) :  the  CoBrt,  th*rt 
will  assist  him  to  establish  the  like  defence  »*v 
effect  of  the  statement  in  the  bill,  as  to  the 
knowledge  of  the  illegaUty  of  thecontiact,usot»J 
that  knowledge  to  the  time  of  the  execotiOBO' 
denture,  but  to  the  time  of  bringing  tbe 
does  the  biU  state  that  the  deed  w» 
trustees:  it  does  not,  therefore,  app«r  thst  ti^ 
parties  to  the  iUwBUty.  This  answers  the  oW 
aa  to  the  diseoT^  Quired  by  tho  plw>W.  ■ 
jecting  the  defendant  to  a  criminal  ind'cjfnw^ 
common  law,  moreover,  hi  this  reqwct,  '•^*^g 
application  to  the  cases  of  fiaaales  of  *™  J3  i 
tnoae  of  noted  pimps  and  proeitn>%  " 
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fkii^  ia  tbe  prcsNit  instance.  Lord  Roaalyn's 
nin  Aww  v.Botlm,  ao  fitf  aa  it  rested  upon  the 
ni,  tbit,  in  eoniequence  of  the  rale  of  pleading  which 
IbeoitheD  adopted  at  law,  you  might  prove  the  conn- 
riioi thoN^ ana  therefore tbataeoart  of aqnitT  would 
BtctftR.  VM  diawpioTed  of  by  Lcm  Eldon,  in 

ftt.  286)  the  Court  conudered  monlity  beat  pro- 
U  hf  wdding  tnuuactions  of  this  nature  illegal. 
a  Priat  r.  Parrot^  (2  Ves.  160).  The  present  case 
I  Mt  d^r  in  principle  from  Sinugr  r.  Mi:  tiie 
tiog  there  to  have  the  instrament  delivered  up 
tD^jr  Gouisteat  with  the  eetabllBbed  courae  of 
ICmt.  SmythT.  Grigtn  (13Sim.24fi)  tamed,  as 
ins  b;  Uie  first  paragraph  of  the  joagment,  (p. 
^  Bpon  the  unlawful  purpose  appearing  upon  tne 
^ef  the  instruments  themselves.  In  BeO^  v.  Cha- 
|i Bar.  103)  it  is  plain  from  the  judgment,  (p. 
I  Oi^  m  tiM  opinion  of  the  Maater  of  the  BoUa. 
khaLfiff  instaneo,  were  pna  for  an  immoni 
bfoiLMt,  if  Mmply  stated,  would  be  a  grannd  for 
fiC  Ifal  10  Bat^  r.  Ckaur  the  plaintifF  had  so 
qi  his  case  with  the  determination  of  the  pro- 
CO  the  ceanng  of  the  cohabitation,  that  on  that 
I  the  demarrer  was  allowed.  Then,  if  you  may 
I  toll  for  relief,  a  multo  fortiori  may  you  do  bo 
discovery  from  a  stranger  to  ttie  unlawful 
iKie  who  18  not  obliged  to  confess  any  iniquity 
Iwn,  bnt  is,  simply  aa  trustee,  plaintiff  at  Jawl 
ii  ID  established  principle  of  our  law,  tliat  con- 
fer illicit  cohabitation  are  altwether  void,  it  is 
nt  on  a  court  of  equity,  in  aid  of  good  morals. 
,  the  same  principle.  Our  issue  is,  that  a  deed 
iMadven  for  iUiett  cohabitation:  that  is  within 
JImw^  of  the  defoidant;  and  he  ia,  therefore, 
gtigLTe  the  dlaeoreiy  whicn  we  adc. 
Hnn^y. 

Ib-Chikeuob.— In  the  first  place,  I  would  ob- 
^ttatdien  appears  to  me  no  substantial  distino- 
IWtwcen  a  coart  of  equity  administering  relief  by 
f  j^,  and  interfering  on  the  application  of  a 
'  bfooia&elling  the  discovery  which  he  asks, 
■aakin^,  there  is,  of  conrae,  a  distinction 
and  discovery,  bat  the  ral  principle  is 
Shall  the  Court  be  set  in  motion  to  give 
Shall  it  be  set  in  motion  to  compel  the 
i  And  my  oj^ion  is,  that  the  very  prin- 
weold  reatnu  the  Cwirt  from  pving  relief 
Rstratn  it  tnm  giving  diaooTOT.  It  ia  nn- 
ia  mch  a  caae  as  this,  to  go  back  to  a  nnm- 
tm;  bat  taking  the  latnt  case  referred  to.  Sit' 
(ante,  p.  4W— V.  C.  E.],  there  it  appeared, 
Bogh  thoe  was  originally  an  immoral  pnr- 
the  party  wlio  filed  his  bill  to  be  relieved  had 
ifceded  irom,  having  become  cimvinced  of  the 
morality  of,  that  pnrpoee,  and  that  there  had 
-y|Bibct,  been  done  that  act  in  contemplation  of 
l^iu  deed  was  executed.   In  that  case,  therefore, 
mUff  filed  his  bill  in  the  situation  of  a  peraon 
intended  to  do  something  immoral,  and  to  a 
"'cz^t  illegal,  and  yet  refruned  from  doing  it ; 
*H  befiwe  &  oommitted  the  mine,  changed  his 
Mnd^ed  to  be  reUeved.       J&i^  v.  Orjfin, 


^  2lfi\  it  appears,  the  party  actually  had  ae- 
the  bad  purpose  to  which  the  deed  was 
^nlUry,  and  then  there  was  a  bill  filed  for  relief 
'S  Mid  the  demurrer  was  allowed.   The  lan- 
f «  the  Master  of  the  Rolls,  in  £<a^  v.  CAwtor, 
*»»._i03;  see  p.  109),  appean  to  me  perfectly 


of  the  party  who  asks  for  relief.  A  man  may  have  had 
an  illicit  punHae,  which  he  may  have  accomplished, 
but  still,  if  there  are  other  grounds  besides  on  which 
this  Court  would  intarfore,  the  Court  will  interfere 
on  thoae  grounds,  bnt  will  not  interfere  when  the  party 
who  claims  Uie  relief  shews  that  he  himself  has  paru- 
cipated  in  the  Tery  mwal  guilt  which  it  waa  the  object 
of  the  deed  to  procure.  That  is  my  interpretati<m  of 
his  Lordship's  words.  In  this  ease  there  is  no  doubt 
what  is  the  real  construction  of  fact,  because  tbe  bill 
states,  **  that  tbe  indenture  is  valid  on  the  face  there* 
of,"  &c.  [His  Honor  read  the  statements  in  the  bill 
al>ore  set  out.]  It  Is  perfectly  plwn  that  the  man 
has  participated  in  the  very  evil  which  the  deed  was 
intended  to  prodnce;  and  my  opinion  is,  that  it  is  a 
caae  in  which  thia  Court  ought  not  to  interfere  to  c<Hn- 
pel  a  discovery,  which  may  more  or  leas  tend  to  shew 
that  his  plea  at  law  is  good.— i>nwiTer  allowed*. 


*  The  roUoving  clanification  of  the  cases  bearing  npon  the 
doctrine  discuswa  in  the  priooipal  case  was  hmiibed  to  the 
reporter  by  Mr.  h.  Snlth,  who  was  ooansel  in  Ute  case  of  £1*- 
■wy  V.  BU,  and  majr  be  fanad  usefol  :— 


mi  br  Umfvr  rtU^. 

Sitmer  V.  Sli,  (uata,  p.  4B0— 

V.  C.  E.) 

Bodiy  V.  ,  (2  Ch.  Cas.  15 

—1680,  Lord  Nottiogfaam). 

WhaUff  V.  JVerfaa,  (1  Vem. 
462—1687,  Sir  T.  nsvor, 
M.  R.) 

Bttinhem  v.  Mmiimbtg,  (2  Vem. 

242-1691.  Lords Commia- 

iionen). 
Sptttr  V.  Asyimnf,  f  Preo.  in 

Ch.  114— Wright,  L.  K.) 
DUbm  f.  Jonet,  (cited  5  Ves. 

290— Lord  Bathorat). 
fVonco  V.  ^Bottaa,  (9  Tas. 


Bilt  tjf  W<majt  for  rdttf, 

Kmtt  V.  jr«er«,  (I  8.  &  8. 

61). 

PHmt  V.  Pamf,  (2  Tea.  160 

-1751). 


•N atfward V.  HmtUlt,  (17  Vea.  II 1). 


Battp  V.  Ctofir,  (5  Beav. 

103). 

Smyth  V.  Origin,  (1ft  Sin. 
245). 

Be»$im  v.Netil^fitld,  (tnpra). 
BiU     Exeevtor  nf  Mam  /or 

Relirf  gttttt, 
MtUtkgv   V.  Hanbiay,  (2 

Tern.  187—1690). 

RobtMton  V.  Oor,  (9  Mod. 
263-1741,  Lord  Hard, 
wicke). 

Ctarkt  V.  PtriMMf  (2  Adb 

333). 

ReH^r^kaed. 

Cray  v.  Rooke,  (Forest.  Ca.  t. 

Talb.  153-1735). 
Hilt  v.  Sptneer,  (Amb.  641, 

835—1767). 
Or«y  V.  M»ttkin,  (5  Tea. 

286—1800.  Escbequer). 

Partieept  eriminU  allofoed  io  ne. 

8t.  Jolm  T.  St.  Johm,  (11  Tes.  535). 
Harringtm  v.  Dme/Mtl,  (1  Bra.  C.  C.  124). 
Nnittty,  WUiiMOlh  (Id.  543). 


Bill  by  Woman  ajfobat 
prttentativei  Mm. 

Stli^  given. 

TUt  Marekioimt  qf  Annaii. 
dmU  V.  HarriM,  (2  P.  W. 
432—1727). 
Ball  V.  Palmer,  (3  Hare, 
532). 


Relitfr^iutd. 

Clarke  v.  Periam,  (2  Atk.  3S3 
—1742). 
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VICE-CHANOELLOR  KNIOHT  BRUCE'S  COURT. 
BuiKtSB  V.  PooLB.— JfanA  28. 
J'mttiue—SiAilitHUd  Settiet. 

A  iBiU  ami  Jlkd  fvr  Redm^wm  ofmowtgastd  Prtper^ 
in  the  Poutsaion  of  M«ri^fMmt.  It  apptartd  that  tie 
Mortaagm  twr«  retUmt  ASroad,  cmd  the  PlattO^wat 
wMbU  to  find  their  Addrus.  The  Court  ordered  that 
the  Suhpmia  to  appear  to  and  oamw*  the  Mill  ehotdd 
he  served  on  a  So&dtor  vho  had  acted  os  Receiver  ef 
the  RaUs  far  the  AUrtga^ees, 

This  was  a  motisn>  on  b«faalf  of  the  plaintifib,  for 
i«Te  to  BttWtitate  verviee  of  the  subpoeaa  to  appear  on 
Ittr.  HoUoy ,  a  solicitor.  The  bill  was  filed  on  tfte  28th 
f  ebniary  last,  by  the  executors  of  Arthur  Koating, 
^Meased,  for  tlw  purpaae  of  Tcdeomtoff  a  mortgage  <tf 
IwMihnld  propMty,  of  whidi  the  dafeMants,  mort- 
gageeB,  wtfe  ui  powmioo,  Mr.  Cbttles  Mdlor,  Mwe 
1841,  had  acted  as  receiver  of  the  rents  of  the  pro- 
perty for  the  defendants,  and,  as  it  was  beUeved,  as 
Jtbeir  solicitor,  and  was  so  employed  in  the  preparation 
cf  a  deed  of  farther  charge  to  the  defendants  upon  the 
property  of  the  22nd  October,  1B40.  Before  the  pro- 
tnte  of  Mr.  Keating's  will  waaVranted,  ^plication  was 
made,  on  behalf  of  the  plaintifis,  to  Mr.  Molloy,  for  his 
account  as  receiver;  but  he  stated,  that,  as  he  was  in- 
fanned  a  suit  reQ>eetiDg  the  will  was  depending  in 
Doctors'  Commons,  the  mortgagees  had  better  wait  for 
the  deeision  before  they  entered  into  any  account. 
After  th«  prohate  was  granted,  Mr.  Uolloy,  npMi  the 
application  of  the  pluntiSs'  solicitor,  sent  to  him  two 
aeconnts  for  parts  of  1847  and  1848 ;  the  one  aaaoeonnt 
of  the  mortgagees  with  the  pUintilTs,  and  the  other  of 
lir. 'Molloy  with  the  defendants  SB  mortgagee!.  Tbede- 
foidaots  hod  been  residing  for  some  time  past  at  iW«r- 
ent  places  on  the  Continent ;  and  the  pMntilTs*  aolicitor 
was  informed,  during  the  last  long  vacation,  that  Mr. 
Uolloy  was  gone  over  to  the  Coaunent,  and  would  see 
the  mortgages  on  the  subject  of  rendering  more  detuled 
accounts,  which  had  been  required.  Since  the  filing  of 
the  bill,  several  applications  had  been  made  to  Mr. 
Molloy,  to  ascertain  whether  he  would  accept  service 
for  the  defendants,  or  give  their  addresa  to  the  phuntiflb; 
bat  no  answer  could  be  obtained  from  him.  Sveiy 
exertion  had  been  made  to  aaeertun  the  defendants^  ad- 
dress, for  the  purpose  of  serving  them,  bat  without 
Bucceas. 

St>yflh«t  in  support  of  the  motion,  dted  the  casea  of 
Mwrmr  v.  V^iart  (1  P.  Wms.  fi21}  and  Oooner  r. 
Wood  (fi  Beav.  391). 

KmoHT  Brdcb,  V.  C— I  think,  upon  the  authorities 
dtedj  I  may  make  the  order  aaked,  though  I  atill  en- 
tertain doubts  as  to  the  correctness  of  snoh  orders.  The 
plaintiffe  may  take  the  order,  if  they  are  willing  to  do 
80,  notwithstanding  my  doubts. 

JSk^jfthe  took  leave-to  aerve  tiieatthpoma  aeconlii^y. 

Stdtust  v.  Harbimv.— 4prtf  19. 
Practie0-~l^fnt— Guardian  ad  Litem. 
A  €hmrdian  ad  Litem  to  an  Infimt  Defendant  of  very 
tender  Age  was  afp(naUdy  wiAomt  th«  Child  hHi^  pro- 
daeedw  Conrt. 

This  was  an  iqtplieation  for  the  appointment  of  a 
gnardian  ad  litem  to  in&nt  defendants. 

Qtff'ard  stated,  that,  as  to  one  of  the  children,  ii-was 
of  so  tender  an  age,  having  been  bom  on  the  31st 
March,  and  being,  therefore,  much  under  a  month  old, 
it  had  been  thought  best  not  to  hazard  its  safefy  by 
tu-inging  it  into  the  courL   It  had  l>e«i  baptised. 

Khiqht  Bruce,  V.  C. — Upon  the  production  of  an 
affidavit,  shewing  that  the  infent  was  bom  on  that  day, 
and  that  it  wonul  be  prejudieial  to  remove  it,  I  will 
at  once  make  the  oider  appointing  the  guardian  ad 
litem,  without  seeing  the  cuiM. 


-Wbiolbt  e.  BwAiNBon  and  Swiimos  lWhomi 

24, 28.  and  29. 

Marriage  Settlement  Premr^f-^Ommlam 

Mmrkia'BAfi. 

A.  and  B.  were  engaged  to  U  wanitd  in  Uerdt, 

,fyfy  a  Settlement  toot  enetaied  Ig  B.  efhrt 

per^  an  hmt^  and  her  Relatinu.  md  n  A 

the  Marries  was  sekmnitei.    On  a  BU 

fy  A.  to  set  aside  the  Setliemmt,  mth$em 

Fraad  on  his  aar^l  Right,  Omeeebuat,  If^i 

dense  was  addneed  to  skew,  that,        dc  JM 

he  hneWyOrhad  Reasmtohwm  orie/ifw,iM 

tiement  of  her  Preper^  was  intended,  asi  ' 

net  disapprom  of  one  iMmgesade. 

to  tet  iiamde,  and  dismissed  the  Billy  wHk  Om, 

"Hham  were  two  -snits,  me  to  set  anfc  a 

and  the  «tber  to  enlbne  it.  The  feets  wrn 

Nevember,  1044,  Joee^  Wrigley,  thepbiitin 

fint  suit,  commeneed  a  «onrtah^>  with  Elinkth  * 

and  in  Fabmary,  1846,  their  eagegwl  to  tm 

was  a  wideww,  the  father  of  «k  chitilicn,eBd 

■tfaeaervioa  of  Kay  &  Oo.,of  lfan^«tv,itafl 

and  bed  no  pn^perty.  8he  wm  faMntiMpi  to 

Swaineon,  a  manttAwtvfar  at  Fnetoo,  m  «)m 

iIm  bad  lived  tfwentyfive  years,  and  had  mU 

siderable-  snm  of  me«ey.    Eariy  in  IM4  btt 

odd  (or  her  several  railway  shans  fir  nm,* 

aam  was  lent  to  MesBS.  Clayten  &  (Mm 

{Miner  Mr.  Swainsm'o  son-in-Mw},  n 

partners  at  Manriieater.   By  an  nilwtn, 

executed  on  the  7th  July,  W4£,  Bnde  biM 

both  Jones  of  the  oM  «iirt,«nd  fiwiiiMB,! 

Clayton,  traetees,  of -the  atiier  part,  ite 

that  she  was  entitM  to  S1007.  thea  inth 

Mesne.  Clayton  ft  Gtedatone,  and  of 

Greenwich  Kailwi^  ehans,  and  that 

of  settling  the  same  upon  the  tnuts  •ft*."' 

was  witsessed,  that  she  dtd  as^  the  mI  ■ 

dkares  to  the-aaid  Swainsen,  Biriey,  and  Ck7M| 

trost  that  they,  or  Ae  snrvivoie  or  wniiw  « 

or  the  executors  or  adminisCnton  <tf 

ehoald,  at  sneh  time  or  times  as  thtv«r  ki«*« 

proper,  or  as  'Elii^th  Jones  ehrnild  din^*': 

said  debtand  convert  the  shares  into  moegjt^M 

when  and  as  they  or  he  should  think  fovp'i* 

monies  ariainff  therefrom  at  interast  npoa  "v* 

or  in  tbe  boiMe  «r  debentnea  of 

jeint-stock company,  or  on  any  oAer  pw""*? 

or  in  any  othtr  way  in  which  they  or  ^  "JT" 

MOW,  and  should  pay  the  ineome  to  £liwi«" 

for  her  separate  use,  independenUy  ef  any 

might  afterward  many;  andaheuU^asd 

the  capital,  after  her  death,  npen  trart  hriff 

and  in  default  of  any  children,  nen  treitwf 

aonaand  purpoees  as  die  dMoldby  willqf>"< 

default  of  appointment,  npon  trait  fff  ^  \\ 

C.  a,  and  Kf.,  rektionroif  K1««»*J"* 
with  a  pow«r  to  her  to  direct  the  tn^ees,  aad 

to  them,  to  inveet  the  trast-fonds  in  the 
real  and  leasehoM  estate,  or  in  ntyoAard 
property;  and  with  power  to  the  twi*>*» 
vivoia  or  anivivor  ot  them,  or  the  ewtaw  w 


n  tatrators  of  the  sntvivor,  to  appoint  new  J 
only  mention  of  any  marriage  was  in  " 
both  Joneses  separate  use,  and  far  herchiMn^" 
recital  or  other  notice  -was  contaiaed  in  the  • 
intended  marriage  with  Mr.  Wrigley,  orj^JJ^^, 
marriage  whatever.  On  the  14th  AignA  tsm^ 
marnMe  was  solemnised,  and  in  Decembar  '"■Tl 
applied  to  her  for  money,  and  Ae  Uww"PJ* 
to  get  9001.  for  htm  if  he  would  gi«  » fT^j 
note  to  Mr.  Swainson.  Mr.  Wriglveoi^S 
wife,  after  obtaining  from  him  "^J'Tl-S 
a  soieiy.  in  lien  of  theiiamer,  handg  *»  gfJl  ] 
The  note  ant  ami»  in  rfjb.u«"""'' 
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Ur.  CUytvn.   Th«  husLftiii  and  wife  did 
iiaDf  eohsbit,  for  sb*  returned  ia  April,  1846,  to  her 
tiibiatioB  u  honaekceper  in  Mr.  Swainion's  family ; 
jl  IB  Nowber,  1847»  Mr.  Wnolej  noeired  notic*  to 
|tf  the  900L  Unur  Umw  euonunttmces-  the  suit 
WrMf  r.  AniAmm  wu  inaUtnted,  Mr.  Wrigley 
iriiMiff,  uid  Uie  tfavw  tnntees  of  the  eettlement 
B.  Vtjgle/,  and  »ch  of  her  teIaii«Qs  as  took  any 
It  Oder  tut  iortnunenti  being  defendants.  The 
teiUtiBg  the  foresoiog  facts,  ulwad  andoharged 
mUixamt  had  been  made  wiuioat  any  com- 
01  with  htm,  and  without  his.  knowledge  or 
I;  and  it  prayed  a  daehuation  that  the  sane  was  a 
itahiBiBsiitsl  right,  and  thatthe  same  might  be 
nd  up  to  be  cancelled ;  that  the  piomisBoiy  note 
\it  nncdled,  and  tbat  the  sums  which  were  the 
iMsitter  of  the  settlemeot  might  be  paid  over  to 
KjkWiwIey  aad  the  trustees  pat  in  their  aa> 
"  lAieh  the  stated,  that,  in  the  month  of  Febru- 
the  maniage^  Mr.  Wrigley  UAd  her  that  he 


Itmt  ay  oi  her  vn^erty,  nd  widied  the  whole 
Mtfriw  her^anfto  be  at  her  disposal ;  and  he 
Mtke  nme  after  the  eonTenaUon  between  him 
lb.  Sw^nson  next  mcntsoaed.  Hr.  Swainson 
IH  <n  the  14th  April  befine  the  marriage,  Mr. 
7  and  he  met  by  kppointmait,  to  talk  on  the 
mi  the  marriue^  when  Mn  Wrigley  said  be 
lomanr  Elisabeth  Jones,  and  he  would  seouift 
nfortable  hMie,  and  that  he  did  not  purpase 
iiDfUiiBg  on  her;  but  he  did  net  wimt  hex  pro- 
iihin  he  osderstoed  to  be  in  Hr.  Sw^nson's 
>Hd  vbieh  he  wished  to  be  settled  on  her,.iade- 
tl;  of  him ;  wheTBupon  he  (  Mr,  S^inson  )  g«ve 
iiMtoUa  sriicitorto  pr^orea  settlement  ao- 
»  Both  these  defsndaDtasworethat  Mr.  Wrigr 
%Mb  beftne  and  at  the  time  of  the  mamage, 
M  of  the  settlement.  Evidence  was  entwedinto 
fain:  tbat  for  Hi.  Wrigley,  whioh  was  read, 
M  fi  iMeiB  writtea  by  his  wife  before  the  mar- 
m  "hieh  there  was  no  moitioD  of  any  settkment 
put  of  her  prDparty.  The  ovidenoe  of  Mrs. 
[did  her  oo-cfe^idants  detuled  oonversationa 
»«OT<mber,  1944,  and  A-ugwet,  1846,  between  a 
•  Mined  Wren  and  Mr.  WriglcT.  in  one  of 
wvitneas  sud,  Miss  Jones  wUl  reqatre  her 
t«  be  settled  on  herself;"  to  whioh  Mn 
tplied,  "It  is  very  proper  to  do  sa:  money 
>7  objert  in  inanying,  as  I  have  snflRcient 
in  to  make  nr  wi£»  oomftwtabW  ^e  also 
ttat,  on  the  6»y  of  Mr.  Wrig^'s  istervisar 
^  Swsmaon,  he  told  her  ho  war  going  to  see 
_  '  tMt  Mr.  Swi^nson  waa  about  to  tdk  with 
■■•ooii^  Hiss  Joaes*B  pn^^y  and  a  sattlomeBt ; 
y>«fter  be  bad  seen  Mr.  Swaiuen,  be  tM  her 
"^T^dag  was  arranged  satisfactorily,  aad  all 
wcomfurtaUe:  ehe  waa  posiUvo  the  word  "set- 
«SB  used  in  the  coovenatioas.  The  ero» 
that  of  Mis.  Wrigley,  by  h«:  next  friend  and 
■(^sgainBt  Mr.  Wrigley,  joaying  tbe  deolara- 
UM  settlement  was  buiding.  upon  him,  and 
Busfat  be  ordered  to  pay  to  the  trustees  Ute  306/. 

Mr.  Wr^ley,  in  his  answer,  said,  that, 
^■mwwith  hi»  then  intended,  wife,  he  had 
^  his  bustiisas  did  not  roquiro  much  eafrital, 
not  want  any  part  <d  hsr  pn^erty  for  the 
of  hn  bntiness^  and  thereforo  be  wouU  not 
tibtrcapital  being  settled  so  aato  nmain-afeher 
w:  Msdmitted  the  interview  with  Mr.  SwainaoDi 
Ubeabd  he  should  not  want  any  of  her  pmmerty 
'.■■UHMs;  bat  added,  that  he  bad  no  iBtentwn  of 
'"Monnd  by  any  settlement  of  her  property 
be  exeonted  withetkt  his  further  ooncar* 
^^j'Mthorl^g  Mr.  Swainson  to  cause  any  sai- 
jT,f">el»  wmsrty  to  be  pvepared  or  eac«ont«d< 
'^vdC.T.  S^^tm,  ht  Mr.  Wiiglsy.— Tha 


oincamrtaBoea  under  which  this  pnteaded  settlement 
was  exeonted  render  it  wholly  invalid ;  and,  upon  the 
authority  of  the  case  of  Chadard  v.  iSWw,  (1  RuH<- 
486),  the  Court  would  have  no  difficulty  in  so  deoiding. 
Lord  Eldon,  in  tbat  oasoi  thus  lays  down  the  rals»  and 
evoiy  Teqni^ta  o£  it  la  complied  with  hara;  "  It  must 
bo  made  out  in  ovidenoe^  that  at  the  time  of  the  ezeoob 
tion  of'  the  settlement  marrime  was  in  the  oontemplatitn. 
of  tbepartiee;  that  the  woman  executed  the  settlement 
in  ocAtem^ation  of  the  fatnm  marriage,  and  that  sh* 
coaoealed  it  from  her  future  husband.  If  theee  &ets 
be  proved,  the  easee  have  estabUshed  the  principle,  that 
suck  a  settlement  cannot  stand  against  the  marital 
rights  of  the  husband."  Now,  the  evidence  shews  most 
csloarly,  that  Mr.  Wrigley  and  Miss  Jones  contemjdated- 
marri^;  that  Miss  Jones  oontemalated  mairiaga  whan, 
she  exeonted  the  settleroeot,  ana  tbat  in  auoh  coft-- 
temfdation  she  concealed  the  fact  of  ih»  settlement  from' 
her  future  husband. 

Wiffram  and  Bata^fett«t  for  the  trustees. — In  all  the 
decided  oases  where  a  settlement  has  been  set  aside- 
there  haa  been  an  dement  wanting  in  the  present*, 
namely,  this,  that  in  every  ease  where  the  settlemwit 
has  been  held  invalid,  on  the  ground  of  the  husband  not 
tuning  oonourred,  there  haa  existed  proof  of  a  scheme 
to  keep  him  in  ignoranco— there  has  been  a  delibetato 
and  intentional,  or,  as  it  is  caUed,  a  fraudulent  oon* 
cMlment.  No  decided  case  has  been  found  in  which- 
a  settlement- made  l>ond  fide,  without  any  intention  of 
concealment,  has  been  held  bad  msrely  on  the  groand< 
that  the  haaband  did  not  happen  to  know  anything, 
abMt  it.  The  drcumstance  oi  fraud  has  been  whab 
the  Court  has  always  fixed  on  ap«a  which  to  ground- 
its  decision,  and  it  has  always  escaped  from  decidiw 
rimply  on  uie  ground  of  the  husband^s  ignorance.  It 
would  be  gt^,  at  Ifeast*  a  stop  ftnther  than  the  Gonrt 
has  ever  yet  gone,  to  hold  that  the  settlement  is  void 
on  the  simple  ground  that  the  husband  was  ignorant  of 
the  existence  uf  the  settiemen^  even  suppmng,  as  ia 
not  the  fact,  tlutt  ignorance  existed  in  the  present  in* 
staaoe.  On  the  eontraty,  the  evidence,  taken  alto^eUier, 
eetabliahes,  in  tlie  first  place,  that  there  was  no  inten- 
tion to  deceive;  secondly,  that,  if  the  husband  did  not 
oonenr  in  the  aotual  setUemm^  he  did  agree  tliat  some 
settlement  of  a  like  nalnre  should  be  made;  and, 
thirdly,  that,  if  he  had  any  right  to  avoid  the  settle- 
ment, he  is  now  barred,  for  no  has  dealt  with  the 
tmstees  after  the  marriage  with  respect^  tO'  tlie  980/., 
ftiUy  admitting  Ui»  ftet  and  the  antnority  of  the-  deed. 
Fraudoleiitooneealment'isoutof thequestlon.  (AnitiU 
aapfw  r.  Bmea,  %  Coxj  28;  J9«  MaiutmiBe  v,  Ormptdn, 
1  V.  &B.364;  Sl.€harp»T.  Wdh,  iMy.&ILeaS; 
AwM  V.  Domut  2  Bsnr.  and  li^hr  r.  PMiL 
1  Hne,  608). 

Boom  and  FoU^,  for  Mrs.  Wrigley. 

Mibui,  for  the  surety  in  the  note. 

Huuell,  in  reply. — All  that  the  evidence  Avm  i^ 
that  some  loose  oonversations  took  place  about  a  settle- 
ment, snd  ttut  the  husband  reserved  to  himself  Ae 
right  to  see  to  the  details  if  any  settlement  were  made, 
and  that,  if  a  settlement  were  made,  he  would  off^rno 
obstacle.  There  is  nothing  to  shew  he  sanctioned  that 
made ;  and  he  had  a  right  to  suppose,  that,  after  urtiat  he 
had  s^d,  if  any  wen  intended,  be  mnld  be  inftrmed 
further  on  the  snbjeet.  The  ease  stands  predsslyin 
the  same  portion  as  if  nothing  had  been  said  about « 
settlement  and  in  that  case  m- would  be  cleariy  enti* 
tied  to  set  the  deed  aside.  If  the  Court  refused  relief 
OB  the  groand  of  the  conversations,  it  would  be  to  est*' 
blish  tiiia  proposition — that  a- conversation  with  an  ia*^ 
tended  husoaud,  with  thegeneral  view  that  the  intended^ 
wife's  fortune  would  be  settled  for  Iter  benefit,  would 
justify  the  lady- and  her  friend^  without  any  forUisct 
oommunieatioB  wUh'  him,  in  making  any  asttlsownt 
they  picesed. 
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KmoHT  Brccb,  V.  C. — It  would  very  probably  be 
improper  to  decide  gainst  the  validity  of  this  settle- 
ment withoQt  knowing  the  testimony  that  Mr.  Swain- 
son  would  give,  if  examined  as  a  witness,  especially 
as  I  think  that  the  defendant  Mrs.  Wrigley  is  an- 
donbtedly,  conaidaring  the  state  in  which  she  is,  not 
able  to  be  examined  as  a  ^tneaa.  The  qvestion,  how- 
erer,  is^  whether  it  is  neceesaiy  to  pnt  the  panties  to 
that  expense,  and  to  -incur  the  delay  of  exaroming  Mr. 
Swainson  as  a  witness.  That  question  depends  on  two 
others,  which  may,  I  think,  be  represented  thus — whe- 
ther, with  a  due  n^ard  to  what  Mr.  Wrigley  has  sworn 
in  the  cross  suit,  and  to  what  Mrs.  Wrigley  and  Mr. 
Swunson  have  sworn  in  the  original  suit,  and  to  the 
nature  of  that  suit,  it  is  a  just  inference  from  the  evi- 
dence for  it,  that  Mr.  Wrigley  had  notice,  in  fact,  be- 
fore his  marriage,  and  notice,  m  fact,  early  enough  be- 
fore the  marriage,  that  it  was  intended  by  Miss  Jones, 
now  Mrs.  WriglBy,  and  by  Mr.  Swunson,  prerions  to 
the  marriage,  that  ber  property,  or  the  bulk  of  it, 
should  be  settled ;  wad,  secondly,  whether,  if  Hr.  Wrig- 
ley married  under  the  impreanon  that  a  settlement  of 
her  property  bad  not  been  made,  that  belief  or  impres- 
sion was  one  which  he  was  not  justified  in  entertaining. 
And  I  think  theseuuestionsongbt  tobe  answered  in  the 
affirmative.  The  facts  already  proved  are,  in  myjudg- 
ment,  sufficient  to  preclude  nim  from  saying,  or  to 

Sreclude  him  from  complaining,  that  he  married,  if  he 
id,  in  fact,  marry,  without  notice  of  the  settlement.  I 
think  thaL  consistently  with  all  the  authoriUes,  the 
rdief  which  the  plaintiff  asks  on^ht  to  be  refased.  I 
think  the  two  bills  ought  to  be  dismiewd,  with  costs; 
and  I  so  dismiss  them. 


VICE-CHANCELLOR  WIGRAM'S  COURT. 
CuLSHA  V.  Chbesb. — Feb.  22,  and  March  2  and  C 
Settled  Eetatet—Devite — Lapte — CoiutnteHon—Heir. 
A  Huihand,  on  his  Mcarriage,  in  1790,  tettled  certain 
t^reehotd  Eaatee  upon  himself  for  Life,  Remainder  to 
his  Wife  forlMe,  Heaainder  to  the  Itaue  oftheMar- 
riaget  and  in  Defunll  thereof,  to  the  Use  of  the  &ir- 
Mvoi^  himt^or  kit  Wife,  in  Fee.  In  1816  he  denied 
kit  Seta  JBttate  to  his  far  Life^  mtd  <0sr  her 
Death  to  hit  RuaOort  for  Sale^  and  Pmnnent  of  An- 
nuities  and  Z^adesj  he  betnuathed  One-fourth  of  the 
.  Besidue  w  Tnuifar  sweft  Persons  as  his  Wife  should 
.  qapointt  or  in  Default  of  Amobamentffor  her  Next  of 
AU^  mtd  the  remaining  ^ree-fourtht  equaUjf  to  hia 
Executors.  The  TeetaUn-  died  m  1829,  lewring  his 
Wife  surviviM  him,  there  hating  been  no  leiue  of  tike 
Marriage^  The  Three  Executors  died  before  Decmbett 
1830.  In  that  Month  the  Widow,  If  a  Will,  reciting 
that  her  Husband  had  intended  to  include  the  settled 
Ettates  in  his  Will,  but  that  such  Ettates  had  deeeended 

rn  herself  as  Survivor  under  the  Settlement,  devised 
tettled  Ettates  to  and  upon  such  Uses  and  Tnutt  as 
■  sa  the  WUl  of  her  Husband  had  been  declared  eoneem- 
ingthem.   Upon  a  SiO'jiM  hg the  Wife's  Admini- 
tlmtoi^Eeld,  that  the  Ekalet  wUA  had  been  the  Sub- 
jeaof  the  Stttlement  had  net  been  wM  devised  the 
Testatrix  to  the  Usee  of  her  HutbancPs  Will,  and 
fanned  Ptart  of  h«r  redaaaiy  EiMs. 
The  bill  in  this  cass  was  filed  for  the  purpose  of 
takinir  an  account  of  the  estate  of  John  and  Mary 
Wooolumse,  the  testator  and  testatrix  in  the  canse. 
Hhe  case  now  came  before  the  Court  upon  further  diree- 
tions.   The  bill  had  been  originally  framed  for  the  pnr- 
pose  of  taking  the  aoconnts  of  the  estate  of  the  testatrix, 
who  had  survived  her  husband,  John  Woodhouse,  for 
many  years ;  but,  she  having  been  his  surviving  execu- 
trix, and  having  also  been  tenant  for  life  of  his  property, 
which  she  had  interming^  with  her  own,  it  became 
Mcemir  totake  the  aooomite  of  the  citatMof  both  the 


husband  and  the  wife,  and  the  bill  had  bees  SDendg 

accordingly.    The  question  rused  npoa  fnrtiiei  dinj 

tions  was,  whether  the  will  of  the  testatrix,  proM 

to  devise  property  aoonding  to  the  ucs  all^  toki 

been  declared  by  her  hosband's  will,took  eSed: 

whether,  not  doing  so,Bndi  ^opertybecamefartall 

re^ne.   The  plamtiffs  were  putiea  internfad  u  li 

eighths  of  the  residue ;  the  d^sndsnts  claimed  t«  k 

an  interest  in  the  remaining  thIee-ei^Ul^  tiatd^ 

being  also  the  personal  representstiTe  of  thi  tHM 

and  testatrix,  the  other  being  the  heir-st-Uwaf  Ito 

Woodhouse.   The  heir-at-law  of  the  totattr,  J|| 

Woodhouse,  had  died  pending  the  suit  'nieftdni 

these:— By  deeds,  executed  on  the  15th  sod  Wiik$ 

1790,  on  the  marriage  of  Mr.  and  Mn.  WoodbouU 

formersettled  certain  freehold  estates, iipoatnit,U 

use  of  the  husband  for  life,remuiidertotheuerfll 

Woodhouse,  the  wife,  for  Ufc^  moudndR  to  tbt « 

the  children  of  the  manrisge,  and  b  d^Hrfif 

remainder  to  the  use  <rf  the  snrvivw  of  them,  Jtbl 

Mary  Woodhouse,  and  his  or  her  heits,  in  f«.  hj 

nuary,  1829,  John  Woodhouse,  the  hnmod,  £4  4 

out  leaving  any  issue  of  the  marriage,  ud  I^^al 

Woodhouse,  his  widow,  surviving.  It  >n>^ 

John  Woodhouse,  the  deceased  hasbssdjlad,^ 

will,  dated  the  4th  June,  1816,  devised  all  iMztAm 

upon  trust,  to  his  wife  for  her  life,  sod  Aa 

cease  to  his  executors,  John  Cheese,  Tbomas  Ji 

and  John  Fletcher,  upon  trust  for  sale,  and 

of  annuities  and  l^des.   The  reridnary  p 

John  Woodhouse  he  divided  into  four  put^ 

queathed  one-fonrth  njKin  trusts  fer  sm 

his  widow  should  appoint,  and  in  dsfentt  < 

ment,  for  his  widow's  next  of  kin.  He  gm 

maining  three-fonrths  of  his  reatdae 

his  executors.   The  three  execntois  died  in  or 

November,  1839.   The  vridow,  on  the  SU J 

ber,  18S9,  made  her  will,  the  eonstnebos  « 

raised  the  question  argued  on  further  dinctiM 

this  will  she  recited  her  husband's  de«»e,  «» 

part  of  the  estate  so  devised  by  him  hu 

tied  in  such  a  manner  as  to  have  deeceoW 

self  as  his  survivor.   The  will  then  proeai 

lows:—**  And  whereas  I  believe  it  was  b» 

the  settled  lands,  &c.  should  pass  byhii  wtt 

uses  and  upon  the  trusts  thereby  dedaied,^ 

dedrons  of  fulfilling  his  wishes,  now  I  do 

and  devise  all  ana  ungular  the  bsdm 

whatsoever  and  whereeoever,  to,  frr,  and  opi* 

uses,  trusts,  intents,  and  purpose^  and  uDdw 

ject  to  such  charges,  powers,  provisoes,  and  v 

as  an  in  and  by  the  will  of  my  late  hnibuid 

declared,  and  mmt^ned  of  and  ewKembg  tat 

The  testatrix  then  devised  certafai  Tsal<ststM,oi 

she  had  become  possessed  rfnee  her  hoshsndi* 

her  execntors,  upon  trust  to  sell  the  ssm^  » 

the  proceeds  as  part  of  her  reeiduaiy  pow*^ 

She  afterwards  recited  the  power  of  appointoert 

to  her  by  her  husband's  will,  ss  to 

monies  arising  from  the  sale  of  his  real  cstam;  <  . 

virtue  of  that  power,  she  directed  the  tnww*  « 

wiU  to  payand  dispoieofittoandsmoog^iw'  J 

or  persons,  insadi  ahareeandproportMii^iMWPy 

the  same  tmats^  ai  those  upon  which 

queathed  her  own  larfdaaiy  estate,  of  whfch  ibe  to" 

Utofbrmaportloa.  Thb  Ae  bsqaeaiM  W 
legatees,  in  e^tiham.  The  testatrix  dud  is  4 
1843.  ,  ^ 

Ken^  Parker  and  J.  T.  Bumphry,  fi»  the  pUW 
—The  whole  property  foils  into  the  3 
qnenoe  of  the  death  of  the  legatees  m  the  **t»^f|j 
tesUtrix.  This  assoma  that  the  devMbrtM*" 
trix,  to  the  uses  of  her  hoafaand's  'aiv*"™^  T 
the  whole  vrvftHr  does  not  bU  iale  the  nw  "  < 
•Tcnta  the  lapM  HgasiN  do  so. 
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iMgm,  for  the  defendant  John  Cheese,  the  devisee 
the  tttt&tor  and  the  executor  of  the  testatrix,  cod- 
led  that  tbe  Conrt  would  couple  the  intention  of 
.  hosband,  which  waa  clear,  with  the  power  of  ap- 
iBtnwDt,  and  so  give  ellPect  to  the  will  of  the  tM- 
Itriz. 

[«ud£J^  for  James  Cheese,  the  heir-at-law  of 
lotatnx,  indsted  that  she  had  shewn  by  her  will 
she  did  not  intend  to  include  the  settled  estates  in 
gift  of  the  residue ;  and  that,  if  the  (krart  had  any 
iKd{hhi  tbe  question  construction,  it  would  send 
K  for  the  opinion  of  a  court  of  law. 
U^n  Bud  Smale,  for  other  parties, 
be  foUowing  eases  and  withoritiea  were  referred  to : 
%  V.  Oxi,  (3  Atk.  672):  Aelr<9d  t.  Smithitm, 
tro.  C.  C.  603) ;  M<y^arUt  v.  Broois,  ( Id.  84) ;  Hvt- 
H  T.  Hammond^  (3  Bro.  C.  C.  128) ;  Craswell  v. 
1^  (2  Eden,  123) ;  AmpklM  y.  Park«y  (2  Boas.  & 
m);  PkiUipt  V.  PhilHpa,  (1  My.  &  K.  663); 
mj.AppUfwrd^  (10  Sim.  274;  6  My.  &  C.66); 
nk  T.  Jcntty  (14  Sim.  131 ;  13  Mee.  &  W.  634  ;  8 
^saiM»  T.  Share^  (3  Hare,  110):  FUch  v. 
r,(6Hai^l48);  StiUman  r.  FKeedbn,  <]8  Law 
S.  Chanc,  46) ;  Statute  of  Wills,  1  Vict 
24, 25, 26,  27  ;1  Jarman  on  Wills,  p.  293. 
JiHii  WioRxM,  V.  said,  the  questions  would 
nt,  whether  the  legatees  who  survived  took  under 
not  effect  of  the  two  wills ;  secondly,  whether  those 
fidmtsiiTvire  took  anything;  and,  thirdly, assam- 
■jraartof  the  property  to  be  undisposed  of,  whether 
■nbj  the  residuary  clause.  He  was  not  unwilling 
l  a  ease  for  the  opinion  of  a  court  of  law,  if  the 
viihed  it.  The  principal  question  was  between 
loidoary  legatees  and  the  heir-at-law.  The  case 
'im  to  this  difficulty,  that,  upon  the  wordiiw  of 
nO,  it  was  given  to  the  uses  declared  by  the  wiU  of 
Voodhouse;  whereas,  in  fact,  there  were  no  uses. 
dilKeDlty  applied  as  much  to  the  cass  of  Mr. 
Mt'a  client,  John  Cheese,  the  devisee,  as  to  others. 
Mid  not  dedde  that  the  settled  estates  went  to  the 
<(the  hual)and*8  will,  without,  in  substance,  over- 
Rthe  case  sent  to  law  in  Yaude  v.  Jmm,  (14  Sim. 
18Hee.&W.634  ;  8Jur.647).  Norcouldhedo 
Vkmt  stopping  the  proceedings,  in  order  to  ascer- 
rbether  any  other  court  of  common  law  would  0ve 
aioD  advene  to  that  cose.  As  to  the  other  points, 
^  resd  tbe  will,  and  he  admitted  that  it  might 
^betn  so  worded  as  that  the  persona  taking  under 
of  the  wife  should  be  those  who  would  have 
k  vnder  the  will  of  the  husband,  if  it  had  been 

Bbt  proper,  and  the  vriU  might  nava  been  vary 
J  worded  to  carry  that  into  sAet.  It  was  the 
M  theugh  the  widow  had  transferred  Into  hnr  own 
tlie  nacs  declared  in  the  will  of  the  hnsband.  But 
vas  nothing  in  the  devise  pving  it  to  tiw  repre- 
in  of  the  devisees.  He  mast,  therefore,  declare 
tbe  estates  and  hereditaments  respectively  com- 
1^  in  the  indentures  of  1790,  and  of  which,  under  the 
•f  those  settlements,  Mary  Woodhonse,  the  testa- 
bj  nrriving  her  husband,  died  seised,  were  not 
dnwd  by  her  to  the  uses  of  her  husband's  vrill, 
',Uut  they  formed  port  of  her  nMany  estate 
*d  hy  her  will. 

COURT  OF  t^UEEirS  BEKCH.— Hiuuit  Ta»«. 

b  GuAIDIAm  OF  TBK  WOODBUDOB  UhIOM  «.  Thb 

twooanoir  or  thx  GoABDiain  of  m  Poos  of 
HmmuDS  of  Coursn  amd  Cabunod,  nr  thb 

^^^mr  or  SvFroiM^VoM.  1*. 

¥|M  for  taHmg  Chodt  im  M«  W,  Umim  W^ritk&im. 
fflw— to,  Onardiam*  of  C,  apowoi  at  LtmtttordM 
P^,  Snt  i»  Amor.  Tts  Tmmtafwmt  dmrndhmlM* 
'^faBor.  A  Mweoral  (ilafae&iMntafffira 


ptrsonal^  public J,  and  tie  PrmUetj  in  Resptct  of  the 
Occupation  of  which  the  Rent  wot  elaimed^were  vetted 
inthem.  Byan  Order  of  the  Poor-law  Chmmitsicnertf 
under  Sect,  3Z  of  Stat.  4S;6  »fi//.4,  e.  76,  dated  the 
IGth  September^  1836,  and  purporiing  to  he  made  on 
the  Content  of  Two-tMrda  of  the  Qaardtant  of  C, 
Union  was  ordered  to  be  dittolved;  and  OMOther 
Order,  dated  the  VJtk  S^tembert  1836.  Ms  CbsMsia^ 
tionen  eonttitmted  a  neio  Union  of  Paridket.  to  bo 
ealted  **  7%e  W.  Unum,"  ineludina  among  them  the 
Pariihet  vthieh  had formedthtold  Union,  Plaint^ 
had  thene^orvtard  held  and  enjojfed  the  Premieet  m 
Quiettion  at  a  Union-hotae  for  the  Poor  of  their 
Union,  and  until  the  29th  March,  1846,  221/. 7s.  had 
been  paid,  ly  equal  half-jrearfy  Paymentt,  to  the  JVeo- 
turer  of  Defendantt  by  Plainti^,  tohieh  Pt^fwtentt 
were  made  exprettly  at  for  Rent  of  the  Premitet  to  the 
2ltt  Sepitmher,  1838,  arulafterwardt  generally t^^f^" 
whkh  the  Receiptt  were  alwayt  given  by  the  7\rea- 
turer,  and  accepted  by  PlaitUifft  at  for  Reia.  0» 
the  2ltt  September,  1838, 334^  2s.  was  paid  by  Plaim- 
Uffa  to  Defendantt  at  a  Bakmee  for  the  Fmrmw  tmd 
Fis^rtt  Ai  the  Wbrthotut,  On  tho  19tk  Janrnf, 
1841,  Me  Poor-law  Obmmittionert  made  m  Qrefer,  }y 
iMdi,  t^Ur  reciting  the  Formation  ^  the  Union  of 
mdtr  their  Order  of  the  llth  September,  1836, 
and  thta  thereupon  the  Workhoute  belo$iging  to  the  late 
Incorporation  ofC.  "  became  convertible  to  the  common 
Uie  of  twA  Union,  and  had  linee  been  uted  and  ocoif- 
pied  by  the  Poor  of  the  aaid  Union,"  thq/  directed  the 
Ouardiant  of  the  IV.  Union  to  paff  to  the  Treasurer  of 
tueh  Incorporation,  at  Oompentatwn  for  the  Ute  and 
Oeatpation  of  the  Workhoute,  by  half-year^  P<gf~ 
mentt,  to  lona  at  the  tame  thould  continue  to  be  uted 
and  oceupM  for  the  Purpotet  of  tht  Union,  or  until 
thiy  thould  otheneite  order,  t2lL7t.,t^ich  Sum  thould 
commence  and  be  payaXtlefirom  Ms  20th  Sgitember  pro- 
ceding.— Held, 
Firtt,  that  Plaintift  were  not  etiopped,  by  having  stwtf 
"Dd^ndantt  at  an  exittxng  Qnporatim,  from  giving  im 
'  ^idenee  the  Order  of  the  JOth  September,  1836. 
Seeondfy,  that  the  Effect  of  the  Order  wat  not  ipto  Facto 

to  dittolve  the  Incorporation  of  Defendantt. 
mrdly,  that,  at  the  Corporation  of  C.,fivm  the  Date  of 
Me  Ord^,  hadeeatedtoperfbrmtheDu^ofmanagfy^ 
and  taiUig  Gore  of  the  Poor,  and  to  occupy  the  JVort' 
houte,  and  had  tvfferod  the  Poor  of  the  iV.  Union  to 
be  there  under  the  Care  and  Control  of  the  new  Guar- 
diant,  there  wat  tyfftdcnt  Evidence  againtt  De^damtt 
that  the  Consent  of  Two-thirdt  of  the  Ouardiant  of  C7. 
had  been  given;  and  that  a  Jury  mMf  presume  that 
the  Order  wat  valid,  and  operated  a  DittobOiou  of  the 
eid  Union. 

Fourthly,  that  if,  upon  the  Dittolution  of  the  old  Union, 
the  Property  in  the  Workhouse  was  devested  from  the 
Incorporation,  yet,  if  the  Ouardiant  of  W.  had  oon~ 
tracted  with  the  Incorporation  as  doners,  impliedly  or 
eieprettfy,  and,  by  Virtue  cf  tuch  Contract,  had  become 
their  Tenanit,  the  mere  front  of  legal  Ownerth^  «» 
the  Incorporation  woali  net  take  from  Mess  Me  Je%A< 
todittram, 

Ftfthfy,  that  the  Ocayxrtion  of  the  Workhouse  by  the  W, 
Union  wat  to  he  r^erred  to  the  Order  of  the  Poor-law 
Commitsioners,  which  mnst  be  presumed  to  have  been 
eommutUcated  to  the  Incorporation,  and  not  to  aigf 
Conlrael,emttorim>lied,  creofAM  Ms  Rehtie* 
Landlord  and  naant  between  the  JimSodiet. 
Replevin  for  taking  goods  and  chattels  in  a  certidn 
massnwe,  called  **  The  Woodbridge  Union  Work- 
house/^and  a  certain  stable  and  cart-shed,  utuate  in  the 
parish  of  Kacton,  in  the  county  of  Suffolk.  Avowry  by 
the  defendants,  as  landlords,  for  110/.  13«.  6d.,  due  as 
rentforthea^d  premises  forhalfayearendin^  Michael- 
maa-day,  a  J>.  18M,  that  the  plaintiffs  for  a  Iok 

tims^  to  wit,  for  ue  ^aoe  of  ton  yean  amcfe  befim  mm 
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ending  on  MicIiaeliQas-dayf  and  from  thence  until 
aadat  the  time  when  &c.,  held  and  enjoyed  the  premises 
abore  mentioned  as  tenants  thereof  to  the  defendants, 
hj  virtue  of  a  demise  thereof  theretofore  made,  at  ana 
under  ^e  yearly  rent  of  221/.  7'<,  pa;^&ble  half-vearly, 
oa  Lady-diQr  ana  on  Hichaelmas-day  in  each  and  every 
year,  by  even  and  equal  portions.  Plea  in  bar,  non 
tannemnt.  Issue  thereon.  On  the  trial,  before  Fat- 
teson,  J.,  at  the  Summer  Assizes  in  1848  for  the  county 
of  Suffolk,  a  verdict  was  fbnnd  for  the  defendants  for 
110/,  iOi.  6d.t  subject  to  the  opinion  of  the  Court  on 
the  following  case : — 

By  Stat.  30  Geo.  3,  c.  22,  intituled  "An  Act  for  the 
better  Heltef  and  Employment  of  the  Poor  within  the 
Hundreds  of  Colneis  and  Carlford,  in  the  County  of 
Suffolk,"  after  reciting;  and  repealing  certain  acts  of 
ttte  29  Geo.  2  and  4  Geo.  3,  and  reciting,  that,  in  pur- 
Buance  of  the  powers  given  by  the  said  recited  ana  re- 
pealed acts,  a  house  of  industry  and  other  buildings  had 
been  erected  and  fitted  up  in  the  parish  of  mcton, 
within  the  said  hundreds,  for  the  reception  and  em- 
ployment of  the  poor  of  the  said  bundrwls,  (which  said 
AowM  of  industry  and  other  buildings  ate  the  premises 
UMitioned  in  the  pleadings  in  this  cause),  certdn  per- 
sons therrin  mentioned  were  dedared  to  bo  and  were 
eonstiinted  guardians  of  the  poor  of  tlie  said  hundreds 
of  Colneis  and  Carlford ;  and  it  was  thereby,  amongst 
other  things,  enacted,  that  every  person  who,  at  the 
time  of  the  paasing  of  tiiat  act,  and  from  time  to  time  aA:er 
the  paaeingof  the  same,  should  become  seised,in  his  or  her 
own  right,  or  in  right  of  his  wife,  of  meesua^es,  lands,  te- 
nements, tithes,  or  other  hereditaments  within  tlie  said 
hundreds  of  Colneis  and  Carlford,  or  either  of  them, 
mted  to  the  poor-rates  at  the  vearly  valae  of  30/./  and 
all  persons  who,  at  the  time  of  the  passing  of  the  last- 
mentioned  act,  were,  or  thereafter  should  he  named,  in 
die  commisaiMi  of  tiie  peace  for  the  county  of  Suffolk, 
residing  within  either  of  the  said  hundred^  or  within 
five  mues  thereof ;  and  aho  all  nctors  and  vican  for 
the  time  beine  of  the  said  reotoriea  and  i^earagA 
within  the  acudmindreda ;  and  also  all  peiBons  who,  at 
the  time  of  the  pas^ng  of  the  last-mentioned  act,  did, 
and  from  time  to  time  thereafter  should,  occupy  within 
the  said  hundreds,  or  either  of  ttiem,  any  lands,  tene- 
ments, tithes,  or  other  hereditaments  rated  to  the  poor- 
rates  at  the  value  of  60/.  per  annum,  should  be  and  were 
by  the  last -mentioned  act  incorporated  by  the  name  of, 
and  should  be  called, '  Guardians  of  the  Poor  of  the  Hnn- 
dieds  of  Colneis  and  Carlford,  in  the  County  of  Suffolk,* 
and  should  for  ever  thereaftu-  be  deemed  and  taken  to 
be  one  body  politic  and  corporate  in  law,  to  all  intents 
and' purposes,  and  should  have  perpetual  succeirion  and 
a  common  seal,  and  should  be  enaUed  to  sue  and  plead, 
and  to  he  sued,  by  that  name  in  all  courts  and  places 
vAatsoever,  and  £iy  that  name  should  and  might  par- 
chiu,  take,  and  receive  any  goods  and  (battels  whatso- 
ever to  or  for  the  use  of  the  said  corporation.'*  And 
by  the  said  act  it  was  further  enacted,  **  that  the  said 
house  of  industry,  and  all  other  buildings  erected  as 
aforesaid,  and  all  lands  purchased  or  taken ;  and  also 
all  furniture,  goods,  implements,  materials,  and  other 
things  purchased  or  provided  by  the  guardians  of  the 
poor  by  virtue  of  the  said  recited  and  repe^ed  acts,  and 
which,  immediately  before  the  coramenoement  of  the 
aaid  act,  were  vested  in  them,  should  be  and  the  same 
Were  thereby  vested  in  the  goardians  of  the  poor  incorpo- 
rated by  virtue  of  the  said  act  for  the  uses  and  purposes 
tiiereinafler  mentioned." 

On  the  16th  September,  1836,  tlie  Poor-law  Com- 
nisuoners  for  England  and  Wales  made,  under  their 
hands  and  tea},  an  order,  of  which  the  following  is  a 
copy:— 

**  Know  all  men  by  these  presents:  that  whereas, 
In  and  by  on  act  of  Parliament  made  and  passed  in 


the  fourth  and  fifUi  yean  of  the  reign  of  his  pnn 
Majestv  King  William  IV,  intituled,  'An  Act  Toe 
Amenunent  and  better  Admimstzatieo  of  tbe  U 
relating  to  the  Poor  in  England  and  Wales/  I 
Poor-law  Commissiooers  for  Engtand  and  Waki,  i 
empowered  from  time  to  time,  as  we  may  see  f 
order  under  our  hands  and  seal,  to  declsie  aaj  i 
whether  formed  before  or  after  the  pasciDg  erf  tin] 
act,  to  be  dissolved  ;  and  whereas,  in  and     On  j 
act,  it  is  provided,  that  no  dissolation  of  a  etuan  r*' 
take  place,  or  be  made,  unless  a  majority  of  t 
than  two-thirds  of  the  goardians  of  such  uidoai 
therein;  and  whereu  we,  the  said  Poor-law  Conni 
ers,  are  denrons  of  dissolving  a  certain  anioB,ann(i 
the  parishes  and  places  named  in  the  msrf^  lu 
[being  twenty -eignt  in  nnmber],  *•  which  wsaorig 
constituted  according  to  the  proviuons  of  sa  act  ] 
in  the  29th  year  of  the  reign  of  his  Mn"^ 
Geowe  II,  intituled  '  An  Act  for  the  bstterl 
Employment  of  the  Poor  of  the  Hundnii  tt  i 
and  Carifbrd,  in  the  County  of  Suffolk;*  and ' 
by  a  declaration  in  writing  made  at  a  mectin 
guardians  of  the  aforesaid  union,  held  on  tbc  i 
tember  Instant,  under  the  hands  of  a  m^oi^l 
less  than  two-thirds  of  the  enardians  of  the  aSi 
the  said  guardians  did  declare  to  the  Po(Hsltw1 
miaeionerB  fiir  England  and  Wales,  that  they  did  f 
by  consent  to  and  conenr  in  the  dtswlntioa  > 
aforesaid  union :  now,  therefore,  we,  th« 
CommisrioneEB  for  England  and  Wales,  do  1 
and  declare,  that  the  aforeoaid  union  shall, 
2Dd  day  of  October  next,  be  diewlved.  Gim\ 
our  hands  and  seal  this  lOtb  day  of  Seplsmte,! 
year  1836. 

(l.8.)  (Signed)   "  John  Gboiiob  Shiw  Li 
"  Gbokov  Nicholls." 

Tlw  said  union  mentioned  in  the  aaid  oritfiil 
after  in  this  oesa  deseribed  and  leferted  to  tffli 
neis  and  Carifbrd  Incorporation.  The  mi  <*imi 
Poor-law  Commisdoners,  dated  the  16th  . 
18SS,  was  given  in  evidence  by  the  pbintft^i 
cause,  and  the  reoeptlon  thereof  in  evide^*^ 
jeeted  to  by  the-  counsel  for  the  deffndanti,  r 
ground  that  no  evidence  was  given  by  the  ] 
that  two-4lurds  of  the  guardians  of  toe  m 
and  Caclfbrd  Ineotpemtton  had,  in  tet,  m  • 
and  coDeuimd  as  in  the  siud  eneraeiledjMa' 
that  tbs  plaintiff^ httving  **TheCofpMi 
the  Gnardians  of  the  Poor  of  tbe  HiiBdRdi<<  < 
and  Carlford,  In  Hie  Coontv  of  Soffiak  " 
in  this  can8e,.werB  estt^ped  frora^ewing  th^ttti 
oorpomtion  was  ever  dissolved.   The  Iwwd  jw< 
mitted  die  ssad  order  In  evidsnee,  b«t  nmmm 
question  of  its  admissibility  as  a  question  ^  * 
upon  the  argument  of  this  case;  uid  it  isyew.*^ 
the  Court  shall  be  of  opinion  that  the  said  orte 
not  admisriUe  in  evidence,  the  same  >b^  " « 
out  of  this  oasey  sa  if  it  had  never  baati  171 
tliereof. 

On  the  17th  Septmber,  au>.  lB3£y  thessii] 
CoBsmisHoaaesmMe  another  mdw  wdartbarl 
and  seal,  by  which  it  was  mxlered  and  <lB"*''7*'|r 
the  proviaionsof  the  4&5WiU.4,c76,^^2 

pariabes  and  places  nasnsd  in  ths  margui  IS 
order,  (which  were  in  number  ftrty-nx),  together 
all  hamlets,  tithiam  Ubertiee^  or  otbsr  f"^^ 
situate  within  or  belengiDg  and  s^sesnt  tossy  of  wj 


nistrrtion  of  the  laws  for  tbe  relief  of  the  P^^V / 
oaUed'ThoWoodhridgeUnioB,inth»Coim^M*2^ 
and  oertaitt  direetions  were  in  ths  said  oty '"'Tj 
fat  ngnbting  the  nnmber  «d  msis 
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■D&iHto4OTeasalM>ard  of  ganrdians  fiirthesidd 
poB,  ucmiiag  to  the  'provisloas  of  the  said  last-nien- 
hsed  stetnte.  The  twenty-eight  parishes  named  in 
nurgin  of  the  said  just-mentioned  order,  and  of 
'  'i  ttieiaid  hundreds  of  Cohieis  and  Carlford^  raen- 
;  in  aai  incorporated  hy  the  said  act  of  the  30 
1.2,  m  compose^  were  and  an  all  named  in  the 
pn  of  the  said  second-mentioned  order  of  the  said 
vhv  Commissioners,  and  were  by  the  said  last-men- 
I  order,and  now  are,  included  within  the  limits  and 
part  of  the  said  union  in  the  said  eecond  order  men- 
I;siid,eTer  since  the  making  of  the  said  last-men- 
d  Older,  the  said  gnardtaiu  of  the  poor  of  the  said 
m  and  Carlford  Incorporation  hare  ceased  to  act  as 
'luynannerrelating  to  the  relief  of  the  poorwtthin 
Bguig  to  tbesaid  first-nientioned  twenty-eight  pa- 
and  all  matters  relating  to  such  relief  have  been 
tdMetiausacted  hy  the  gaardians  of  theWood- 
ItToioii,  who  are  Uie  plaintifFs  abore  described. 
enidColneb  and  Carlford  Incorporafion*  before 
t  (he  time  of  making  the  said  order  of  the  Poor-law 
liRoiurs,  dated  the  16tli  September^  183£,  held 
[jQOftd,  for  the  nse  of  the  poor  therein,  a  certain 
Mue  tad  prtmises,  situate  in  tbe,pariMi  of  Nac- 
Ihe  county  of  Suffolk,  being  the  house  of  In- 
r  ud  other  buildings  mentioned  in  the  said  act 
^90Gm.  ^and  the  same  being  also  the  workhouse 
^nes  mentioned  in  the  declaration  in  this  cause, 
I  said  workbonae  and  oremises  are  hereinafter 
icsH  described  and  referred  to  as    the  said  work- 
and  which  said  parish  of  Kacton  was  one  of  the 
enty-eigbt  parishes  compoung  the  said  hundreds 
sue.  ^tHnthemakin^ofthesaid last-mentioned 
1 4  the  Poor-law  Commissioners,  and  from  thence 
~%  the  said  workhouse  was  and  has  been  occu- 
1 1  union- houae  for  the  common  use  of  the  said 
■■  Union;  and  from  the  making  of  the  last- 
order  until  the  29th  March,  x.d.  1846,  an 
Imnof  221/,  7«.  waspaid,  by  equal  half:yearly 
■f^  to  Ur.  Geo^e  Cobbold,  the  treoeurer  and 
lefthe  Colneis  and  Carlford  Incorporation,  by 
pwfians  of  the  poor  of  the  Woodbridge  Union. 
i«d  upon  the  21st  September,  1838,  such  pay- 
ivne  made  by  clieqae^  some  of  which  were  in 
"»ing  form  :— 

**  Wo«dbridge  Union,  June  26, 1886. 
&inml  Alexander, — Pay  Naeton  home  rent, 
sun  of  one  hnnared  and  thitty-nine 
lEnHeen  shillings  and  threepence. 

"  R.  RoDSB,  Preuding  Chairman. 

™<u»  Cunaaw,  Clerk  to  the  Board  of 
>     Goazdians  to  the  said  Union." 

L„  "Woodbridge  Union,  iSept.  22, 1«37. 

r*- Samuel  Alexander,— Pay  George  Cobbold, 
Bl^*^t  of  Naeton  house,  or  bearer,  the  sum  of 
■i^^       ^  ptmnda  Airteen  ahillings  ud 

'*nw.  la,.  M. 

**  J.  RoDWBLL,  Preriding  Chainuan. 

"J.Smith, 
^uuii  HooLuir,  Clerk  to  the  Board  of 
GoardiaiH  to  the  said  Union." 

ij"         Srptnnbtr,  1988,  the  following  cheque 
the  said  board  of  guardians  of  the  Wood- 
^  Union  to  Mr.  Gmrg9  Cobbold  :— 

.       "Woodbridge  Union,  Sept.  21, 1838. 
Alexander.TreaMirer  of  the  aaid  Union, 
'V^mft  CMkM,      half  a  yeax'a  nnt  of  work- 


house at  ITacton,  or  bearer,  one  hnndred  and  ten  ponada 
thirteen  shillings  and  sixpence. 
"  110{.  13f.  ed. 

"  T.  Heard,  Prending  Chdrman. 

"  Ben jauih  Koultan,  Clerk  to  the  Board  of 
Guardians  of  the  said  Union.'* 

On  the  2lBt  September,  1888,  a  sum  of  334/.  2r.  was 
paid  to  the  said  guardians  of  the  Woodbridge  Union  aa 
a  balance  for  the  furniture  and  fixtures  in  the  aaid 
workhouse  and  premises;  and  from  that  time  until  and 
on  the  2gth  March,  1846,  the  sum  of  UOl.  13r.  6</.  was 
paid  half-;^early  by  the  guardians  of  the  said  Wood- 
bridge  Union  to  the  said  George  Cobbold,  by  che^nes 
in  the  fi>UowIng  form  :— 

"  Woodbridge  Union,  Mareh  22, 1839. 

"  UtTr.  John  Biddle  Ale»nder,  Treasurer  of  the  add 
TTnion,— Pay  to  Geoi^  Cobbold,  Esq,,  or  bearer,  the 
sum  of  one  hundred  and  ten  pounds  thirteen  shillings 
and  sixpence. 

**  110/.  ISfc  6d, 

"  R.  Cana,  Presiding  Ch^nnan. 

«G.Tho«p«;i»,  [Guardians. 
Bbnjahik  MoDiTAN,  Clerk  to  the  Board  of 
Gnardlans  of  the  said  Union." 
The  last  of  such  payments  was  made  on  the  8th  April, 
1846. 

Receipts,  properly  stamped,  were  regularly  signed 
and  eiren  by  the  said  Mr.  Geoi^  Cobbold  to  the  said 
board  of  guardians  of  the  Woodbridge  Union,  and  taken 
by  them  for  the  half-yeariy  payments  of  llOA  13*,- 6d!, 
Some  of  the  receipts  were  sat  out  in  tiie  case,  and  were 
all  substantially  in  the  following  fonn : — 

"March  25,1844. 

"  Rec«red  of  the  gnardlans  of  the  Woodbridge 
Union,  one  hundred  and  ten.ponnda  thirteen  duUiqgB 
and  sixpence,  for  half  a  years  rent  of  Naeton  wwk- 
house,  aue  at  Lady-day,  1844,  to  the  idd  incorporation 
of  Colneis  and  Carfrord. 

"  noi.  ISt.  6d.  "  GaonoB  Cobbold.*' 

The  word  **  rent"  occurs  in  all  the  receipts  ginn  hj 
the  said  Mr.  George  Cobbold  to  the  board  of  guardians 
of  the  Woodbridge  Union,  in  the  same  manner  as  in 
the  receipt  above  set  out.  The  workhouse  mentioned 
in  the  above  reoeipt  is  the  workhouse  mentioned  in 
the  pleadings  in  this  cause. 

On  tlie  16th  January,  aj>.  1841,  the  said  Poor-law 
Commisuoners  nude,  under  their  hands  and  sea\  anr 
other  order,  of  which  ttie  following  u  a  copy : — 

To  the  Guardians  of  the  Poor  of  the  WoodhxldiB 
Union,  in  the  County  of  Suffolk. 

"Whereas,  by  an  order  made  in  pnrauance  of  the 
pn>Tisi<nis  of  an  act  passed  in  the  fifth  y  ear  of  the  reign 
of  his  late  M^esty  Kii^  WilUam  IV,  intituled  &e., 
under  the  hanos  and  seal  of  tbt  'Poor-law  Comaaia- 
MonetB,  bearing  date  the  I7th  BentMnber,  1836,  oeitun 
paiiAes  and  places  were  ordered  to  be  united,  for  the 
administnition  of  the  laws  for  the  relief  of  the  ponr, 
and  to  eonstitute  a  union,  to  be  called 'The  Woodbri4hte 
Union,  in  the  County  of  Sutfolk,'  and  thereupon  the 
workhouse  belonging  to  the  late  incorporation  of  Col<- 
neta  and  Carlford,  which  contained  tiie  psrislies  of** 
[naming  them],  "  all  of  which  are  incladed  in  the  said 
Weodbri^e  Union,  l>ee8me  convertible  to  the  common 
use  of  such  union,  and  has  since  been  used  and  occu- 
pied by  the  poor  of  the  said  union :  Now,  in  pur- 
suance of  the  provisions  of  a  certain  other  aet  pooscd-in 
the  sixth  year  of  the  reign  of  his  lato  H^eety  King  Wil- 
liam IV,  intituled  *  An  Aet  to  focilitate  the  Conveyance 
of  Workhouses  and  other  Property  of  I^irishe^  and  of 
IncOTporationa  or  Unions  of  Parishea,  in  Ei»luid  and 
WaleS)*  we,  the  Poor-law  Ccnnnitirioaen^  do  heiel^ 
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order  snd  direct,  that  the  guardians  of  the  poor  of  the 
Slid  union  shall,  out  of  the  common  fund  of  the  said 
union,  pay  to  Geor^  Cobbold,  Esq.,  the  treasurer  of 
such  incorporation,  as  compensation  for  the  use  and 
OGcapation  of  the  said  workhouse,  by  half-yearly  pay- 
monta,  daxing  such  Ume  as  the  mm  workhouse  shall 
oontinoe  to  he  used  and  occn^ed  for  the  purposes  of 
the  said  union,  or  until  the  Foor-law  Commisuonen 
afaall  otherwise  order,  the  yearly  sumof  ^1f.7<-»  which 
aaid  sum  shall  commence  and  be  payable  from  the  29th 
September  last ;  and  we  do  furtlier  order  and  direct, 
that  the  said  treasurer  shall  apply  the  said  half-yearly 
sums,  to  be  paid  to  htm  by  the  guardians,  in  dischaige 
of  the  principal  and  interest  due  and  to  become  due 
upon  two  securities  given  by  the  guardians  of  the  poor 
of  the  said  incorporation  now  remaining  in  force,  and 
from  and  after  the  discliarge  thereof,  in  such  manner  as 
the  Bud  Poor-law  Commissioners  ^all,  by  any  order 
under  their  hands  and  seal  of  office,  order  and  direct. 
Given  under  our  hands  and  seal  of  office  the  16th  day 
of  January,  1841. 

(L.S.)        (Signed)        "J.  G.  S.LBFBintE, 
«G.  C.  Lewis." 

The  said  several  twenty-eight  parishes  menUoned  by 
name  in  tho  and  last-mentioned  order  are  the  same  aa  the 
before-menUoned  twenty-eightparishesof  which  the  said 
Colneis  and  Carifbrd  hundreds  eonust  as  aforesaid.  Be- 
fore the  29th  September,  184<^  all  the  principal  monies 
and  interest  in  the  said  last-mentioned  order  mentioned 
had  been  fully  paid  and  satisfied. 

It  ia  hereby  agreed,  that  the  pleadings  in  this  cause, 
and  the  several  statutes  and  acts  of  Parliament  set 
forth  or  referred  to  in  this  case,  and  such  of  the 
said  orders  of  the  said  Poor-law  Commissioners  here- 
inbefore mentioned  or  referred  to  as  the  Court  shall 
consider  admissible  in  evidence,  shall  be  conudered 
as  part  of  the  said  ease,  and  may  be  referred  to  by 
the  Court,  or  the  counsel  on  either  side,  as  if  the 
same  were  fully  set  forth  in  this  case  ;  and  it  Is  also 
hereby  agreed,  that  the  Court  shall  be  at  liberty  to  and 
may  draw  mid  make  aU  such  concluslonB  and  inf^- 
vactBf  and  presume  all  such  matten  and  fects,  aa  a  jury 
upon  a  trial  might  draw,  make,  and  preauine,  from  the 
facts  and  matters  stated  and  set  forth  in  this  case. 

The  question  for  the  opinion  of  thisConrt  is,  whether 
the  defendants,  under  the  circumstances  stated  in  the 
above  case,  were  entitled  and  had  a  right  to  distrain 
the  said  goods  and  chattels  for  the  said  sum  of 
110/.  139.  €a.,  at  the  time  when  they  so  distrained  the 
same  for  that  sum  of  money.  If  the  Court  shall  be  of 
opinion  in  the  affirmative,  then  the  plaiutifis  agree  that 
a  verdict  shall  and  may  be  entered  fur  the  defendants 
for  110/.  13>.  6d.  damages,  or  otherwise  as  the  Court 
may  think  proper.  But  if  the  Court  shall  be  of  a 
oontraiy  opinion,  the  verdict  shall  be  entered  for  the 
plaintins  for  41.  4m.  damages,  or  otherwise  aa  the  Court 
may  think  fit*.  The  case  was  argued  at  the  Sittings  in 
Bute  after  Michaelmas  Term,  1848t,  by 

(yjifaUej/f  for  the  plaintiffs. — The  question  is,  whe- 
ther the  plaintiffs  held  as  tenants  to  the  defendants 
under  a  demise  so  as  to  give  the  defendants  tlie  right  of 
distraining.  The  plaintit^  are  in  possession  of  the  work- 
house by  authority  of  law,  and  not  under  the  defend- 
ants. By  virtue  of  sect.  26  of  stat.  4  &  5  Will.  4,  c, 
76,  after  the  dissolution  of  the  union  by  the  order  of 
the  Poor-law  Commissioners,  the  worknouse  became 
applicable  to  the  use  of  the  union  of  parishes  formed 
under  that  section.  It  was  not  necessary  to  the  admis- 
sibility of  the  order  of  the  Poor-law  Commissioners, 

*  It  was  farther  agreed,  that,  if  either  pert;  ahonld  desire  it, 
tbetpea^  case  ihould  be  tanied  into  a  special  verdict. 

t  Dec.  S,  before  Lord  DeDman,  C.J.,  and  Coleridge  J. 
Pstteeon,  J.,  had  gone  to  dumben.  Erie,  J.,  wis  on  tbe 
TVinter  Circuit,  at  Uwiter. 


that  the  consent  of  two-thirds  of  tbe  ntepajm  to  tit 
dissolution  should  be  proved.  At  all  erents,  nd 
consent  was  to  he  presumed,  from  the  fact  of  its  l>d^ 
recited  in  the  order,  and  from  the  ueent  of  tbe  ooipq 
tion  to  such  dissolution,  evidenced  by  thdr  htTing  i 
mediately  ceased  to  act  in  any  way  nudei  the  pm 
siona  of  the  act  hy  which  th^  were  ineorpcmte^ 
to  interfere  in  the  nuuuoement  of  the  poor.  Std.| 
aUt.  4  &   Will.  4,  cT^  by  which  it  is  eaelci  t| 
the  Poor-law  CommisMonets  may  fona  pariiliiifl 
a  union,  and  **  thereupon  the  workhonae  or  vjj 
houses  of  such  parishes  shall  be  for  their  taatt 
use,"  cannot  be  confined  to  parishes  in  whid  Uwli 
estate  in  the  workhouse  is  vested  in  the  paridiilxq 
that  in  law  cannot  be ;  the  words  must  be  takti 
their  ordinary  popular  sense,  and  apply  to  tboK 
which  the  beneficial  ownership  of  the  vorkboiiii 
longs  to  the  parishes.  The  argument  for  tbe  defeajj 
would  apply  to  workhouses  under  Gilbert's  Ae^ 
Geo.  3,  c.  8d,  which  are  vested  in  the  gnardiii&K 
coTpnaftion.  There  are  proviaton^  as  to  MioHM 
under  Gilbert'a  Act,  in  a  anbsequent  pert  of  itit  4f 
Will.  4,  c.  76 ;  but  sect  20  is  general  id  itsta^ 
therefore  includes  those  unions.   ( West  r.  Jak\ 
B.  &  C.  77).   If  the  32nd  section,  which  giTtt  thi 
misaioners  power  to  dissolve  any  union,  or 
add  parishes  to  or  frt>m  it  respectively,  inti 
limitation  on  the  26th,  the  only  effect  of  it  a  t 
parishes,  after  the  dissolution  of  the  union,  in  iM 
to  be  re-united  under  the  26th  section.  [Otttrm 
Suppose  a  workhouse  had  been  mortgaged  l>7  IN 
diana  of  a  union  under  Gilbert's  Act,  ud  Am 
dissolution  of  the  union,  under  stat.  4  &  £  W3L 
76,  what  fakes  the  wmrkhonse  out  of  tbe  luHj 
It  is  not  necessary  to  contend  that  tt  k  una  i 
them.   Further,  the  pluntifi  axe  not  tontij 
defendants,  because,  if  the  Colnrfs  and  CailMl 
were  not  dissolved,  the  defendants  have  M  pow 
the  workhouse.    As  to  the  annual  pa/iDat^ 
ment  of  rent  ia  evidence  of  a  tenancy,  bot  tiw  i 
cation  arising  from  it  may  be  rebutted.  [DuL 
V.  Ooffo^  12  Jur.  705).    And  the  facta  of  tkiia 
not  warrant  the  inference,  that  the  utoneffafi 
rent,  though  it  is  so  called  in  the  receipts.  T> 
ments  were  made  by  the  pluntiffs,  not  totbil 
ants,  but  to  the  treasurer,  in  porssaoce  of  tbi  iM 
the  Poor-law  Comnuadonera  of  the  16tb  Javzj, 
By  sect.  3  of  stat.  6  &  6  Will.  4,  c  6d,  i 
given  to  the  guardians  of  any  parish  or  nniwlog 
dinpose  of  any  workhooBea  buoi^hig  to  any  an 
nm  w  union,  or  which  belong  or  on  '■''^'V^ 
dissolved  union,  sohjeet  to  thewdw  of  |^£°|f 
Commissioners.   The  payments  in  qneitiMi 
made  under  this  section,  and  therefore  voou  k  I 
ject  to  the  control  of  the  Poor-law  Conimiai**;* 
tlie  plaintifis  were  bound  to  pay  such  «inipeii«™M 
the  Poor-law  Commissioners  directed,  iadq>eHaKV| 
any  contract  or  promise  on  their  Pf''* 
money  paid  did  not  issue  out  of  the  tbii^  ^^SJ 
out  of  the  common  fond  of  the  union.  Ifthe«ftawJ 
supposed  that  theplaintifft  paid  themoney.Mrf  th<tj 
received  it  under  the  authority  of 
law  Commissioners  no  tenancy  can  be  ioMneo ;  fV 
hen  the  amount  of  the  annual  payment  wti  ue  m 
as  that  named  in  the  order  of  the  Poorlewt" 
sioners,  whidi  calls  it  oompensstion  for  tfae  bn  ^ 
oGcupimon  of  the  workhouse,  and  the  noo^  »  P 
has  been  applied  according  to  the  directions  in 
[He  cited  Jt^ltt  d.  7%«  Dea»  and  Omptir 
BatBdm  (3  liast,  260)  and  B«e  d.BrmeJ.i'n^ 
(10  East,  IfiS).]  ^    ,  .J 

Dee.  7*.-W<^i*^  contra—Finrt,  the 
sued  the  defendants  as  a  corporation ;  and  J 
wheUier  there  was  a  tenancy  between  the  gUga" 


•  Before  Lord  Denman, C. J.,  MmtaiC'l^"' 
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tcomntiaB,  and  tb*  defendants  as  a  corporation; 
■jltoplaindflb  cannot  now  torn  ronnd  and  ay  that 
to  defrnduts  an  not  a  corporation  becaase  they 
n  been  dianlTed.  {PiBrow  t.  PiUtrovfa  Atatoipkene 
alH^  Corny,  17  Law  Jouro.,  N.  S.,  C.  P..  166 ; 
lAbr,  "CorporatioD/'U..  pi.  3,  p.  306,  8to.  ed.) 
bMi^  J.— HaT  not  the  dissolution  of  the  anion, 
ifcrtUt  4  &  6  Will.  4,  c.  76,  leave  the  guardians  a 
pontion  for  some  purposes?!  *' If  a  man  enters  into 
Ropiiaiice  to  a  corporation,  ne  is  estopped  by  his  re- 
puaet  totar  they  were  not  a  corporation."  (Vin. 
t,"Eetoppdl,"      pL  17,P.421,  8to.  ed.,  referring 
Mmriaut  r.  3%0  Diath  Weit  India  Company.  2 
a  BsTm.  1S32,  I63fi}.    [Be  also  dted  Tt<  Fiak- 
i/n  Cmpamy  v.  Schertton  (6  Han.  &  G.  131 ;  6 
tt  N.  R.  56}  and  Pieiard  v,  Sean,  (6  Adol.  &  Ell. 
}.}  Sccooaly,  the  order  of  the  Poor-law  Comniis- 
m,iattd  the  16th  September,  1835,  was  inadmis- 
kin  eridence,  because  the  consent  of  two-thirds  of 
t  lautiins  was  not  prored.   (Doe  d.  Hounon  v. 
fiMM,  3  B.  &  A.  140  ;  TA«  Mayor  of  Sal/ord  r. 
'ir^lG  Mee,  &  W.  85).    Though,  after  the  order 
taolitDg  the  union  was  made,  the  former  guar- 
fttsed  to  act,  that  did  not  amount  to  an  acqni- 
e  in  tlie  order  as  a  valid  existing  order.  IChle- 
J.— That  is  some  eridence  of  a  previous  consent  : 
«ti^  CBe  probability  agidnst  another.]   If  pro- 
^Multted  in  evidenee  It  was  inoperative,  and  did 
lire  the  Colneis  and  Carliord  imorporation,  no 
of  two-tbirds  of  the  guardians  of  the  Colneis 
Coifbrd  incorporation  having  been  at  any  time 
for  tie  dissolution  thereof,  as  required  by  tne  last 
'  in  the  32nd  section  of  atat.  4  &  fi  Will.  4,  c.  76. 
r»  the  plaintiff  held  and  occupied  the  work- 

RHtesants  to  the  defendant^  at  the  yearly  rent  of 
i^paTable  half-yearly » at  Lady-day  and  Michael- 
^7  m  each  year.    The  parishes  intended  in  sect. 

itat.  4  &  0  Will.  4,  c.  fa,  are  parishes  not  before 
M.  Apariah  might  have  two  workhooses.  The 
tHgiof  sect.  3  of  atat.  fi  &  6  Will.  4,  c.  69,  shews 
tiltMnot  intended  that  the  workhouses  of  parishes 
Bade  GUbert's  Act,  22  Geo.  3,  c  83,  should 
^thenardianL  by  operation  of  law,  under  sect.  26 
IjM  ft  fi  WaL  4,  e.  76.  iCoUridae,  J.— It  seems 
that,  after  the  dlasolntion  ca  the  union,  the 
i^ouy  exist  as  a  corporation  for  certain  pur- 
lin for  letting  the  worknouae  and  other  property 
to  the  union.]   The  annual'payments  were 
■w  of  a  tenancy  from  year  to  year.    {Beverley  v. 
'^nnfa  Ga»-UgM  and  Cote  (kmpaity,  6  AdoL  & 
^  840).   There  was  no  ignorance  of  the  circum- 
n  under  which  the  payments  were  made,  as  in 
i.  Lord  v.  Vrago,  (12  Jur.  705). 
vMaaof^  in  reply.— It  is  sufficient  if  the  plaintiffs 
that  the  union  of  which  the  defendants  were 
haa  been  dissolved ;  though  the  old  corpora- 
■naf  have  a  continuance  in  law  for  aome  pur- 
•  And  It  was  not  necoaary  to  prove  the  consent 
t*o-thirds  of  tha  gvudiana,  in  pursuance  of  the 
W»  in  sect.  26  of  atat  4  &  ft  Will.  4,  c.  76:  it  is 
^the  party  relying  on  a  proviso  to  shew  that  it  has 

1*  teen  complied  with.  {Steel  v.  Smith,  1  B.  &  A. 
■  >°  /wwWm,  3  B.  &  C.  186, 

nStttvU  y.  Gibton,  12  Mee.  &  W.  88  ;  7  Jur. 
™)-  Fnrther,  the  defendants  cannot  now  be  ad- 
WUd  to  uy  that  the  Woodbridge  Union  was  not 
V^VS  constituted,  after  having  transferred  to  the  guar- 
^  of  the  Woodbridge  Union  the  whole  execution  of 
K  bwi  fof  the  relief  of  the  poor,  and  given  them  the 
*2^tifln  of  the  workhouse.  The  conduct  of  the 
^vn(B  warranta  the  presumption  that  the  steps  for 
Mcipi  tUi  a  Talid  union  were  le^lly  taken.  (BeMv. 
2  H.  &  S.  MO;  jPto  d.  JVoRiMV  v.  Oore. 

fevf-  ^I- 

^  OniiAii,  C.  J.,  now  deliyered  the  judgment  of 


tha  Couitp-This  was  an  aeUon  of  replerin :  tlie  de- 
fendants arowed,  as  landlords,  for  rent  in  arrear,  and 
the  tenancy  was  denied  by  the  plea  in  bar ;  on  wluch 
issue  waa  joined. 

It  appeared,  that  by  a  local  act,  30  Geo.  3,  c.  22,  cer- 
tain persons  therain  named  were  constituted  guardians 
of  the  poor  of  the  hundreds  of  Colneis  and  Carlford, 
and  certain  persons  therein  described  were  incorporated 
by  that  name,  with  the  usual  powers ;  and  the  premise^ 
being  a  house  of  industry  and  other  buildings  then 
erected,  in  respect  of  the  occupation  of  which  the  rent 
in  question  is  claimed,  and  all  lands,  and  also  all 
furniture,  goods,  or  implementa  purchased  by  the 
guardians,  were  inveetca  in  them  n>r  ever,  as  inc<»^ 
porated  by  that  act  tvt  tiie  uaea  and  purpoaea  menr 
tioned  in  the  act.  The  defendants  claim  to  be  this 
corporation,  and  to  be  seised,  as  such,  of  the  premiaes 
in  question. 

The  first  step  of  the  plainti^  in  answer  to  the  prim& 
facie  case  of  tne  defenaants  resting  on  this  act,  and  the 
payment  of  the  rent,  was  an  attempt  to  prove  a  dissolu- 
tion of  the  union  formed  under  it,  by  an  order  of  the 
Poor-law  Commissioners,  made  on  the  16th  September, 
1835,  under  the  4  &  fi  Will.  4,  c.  76,  sect.  32 ;  and  the  re- 
ception of  this  in  evidence  being  objected  to,  rtusee  the 
iint  point  for  our  decision.  The  noonds  of  objecUon 
were  twofold.  First,  it  waa  a^d,  tnat,  the  effect  of  thii 
order  being  to  dtssolye  the  corporation,  the  plaintiflb 
were  attempting  to  prove  whattbey  wen  eatt^^wd  frouL 
asserUng,  because  they  had  sued  die  d^ndants  aa  an 
existing  corporation.  Secondly,  that  it  was  neoeaauy 
to  the  validity  of  the  order  that  a  majority  of  dm 
less  than  two-thirds  of  the  guardians  should  have  con- 
sented to  the  dissolution,  and  that  such  consent  was 
stated  in  the  order,  but  thai  no  evidence  of  it  waa 
given,  which  it  was  innsted  was  a  condition  precedent. 

If  the  dissolution  of  the  corporation  was  not  the  necea- 
sary  effect  of  the  order,  assuming  it  to  be  valid,  and  if  it 
might  be  material  evidence  for  the  plainti£fii  without 
proving  such  dissolution,  then  it  is  clear  that  the  first 
grounaof  objection  &ils  in  iact,  and  we  are  of  that  opl* 
shut.  It  waa  certainly  not  neGeaaaiy  fbr  the  pliUntiA 
to  contend  thai  the  defoidanta  were  not  an  exiatinff 
corporation,  nor  even  that  they  were  not  the  legu 
owners,  aa  such,  of  the  premises  in  questicm :  both  thoae 
points  might  be  conceded,  and  yet  the  relation  between 
the  two  bodies,  as  owners  and  occupiera  respectively, 
might  not  be  that  of  landlords  and  tenants ;  and  this, 
in  truth,  was  the  narrow  contention  of  the  plaintiflb. 
Nor  do  we  think  that  the  effect  of  an  order  for  dissolv- 
ing a  union,  under  the  section  referred  to,  is  ipso  facto 
to  dissolve  such  an  incorporation  as  that  of  the  defend- 
ants :  the  words  of  the  section  do  net,  in  terms,  give  it 
that  force ;  they  take  away  one  purpose,  perhaps  the 
main  one,  for  which  the  incorporation  was  created ;  hut 
they  suggest  some,  and  othen  may  readily  be  suppoaed, 
for  whi^  it  is  necessary  to  keen  tne  cotpontion  in  ex- 
istence. The  first  proviso  in  tne  32nd  aection  ii^  that 
the  dissolution  of  any  union  shall  not  pr^udlee  the 
rig^ta  or  interests  of  third  persons,  without  tb^  con- 
sent in  writing.  Creditors,  then,  of  the  corporation, 
having  security  under  the  common  seal,  and  not  con- 
senting to  the  dissolution,  would  still  have  a  right  to 
alt  thetr  remedies;  and  for  this  purpose  the  corporation 
must  remain,  to  be  answerable ;  and,  as  the  only  remedy 
could  be  on  the  corporate  funds,  those  must  still  exist,  in 
order  to  be  answerable.  It  is  to  be  observed,  we  ara 
not  speaking  of  any  powers  by  which  the  commiasion- 
ers  might  subsequently  provide  for  these  and  similar 
cases ;  we  are  speaking  only  of  the  efl^t  of  the  order 
by  itself.  The  order,  moreover,  does  not  state  any 
consent  of  the  creditors  to  the  dissolution;  and  it  ap- 
peara  by  the  local  act  thai  there  might  be  debts,  and 
the  caae  finds  that  there  were,  in  fact,  nnpud  mortage 
or  bond  creditors. 
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One  snflfrcient  answer  to  the  second  ^^nnd  of  objec- 
tion that  there  waa  OTidenee  of  neeenaty  conaent 
«r  iwo-thiids  of  goardiana.  "Tht  SSnd  section  does 
not  specify  in  what  mode  aach  consenfrshaH  be  given  or 
expressed ;  there  would,  therefbre,  be  no  necessity  for 
prodncingaDjr  writiog«inbodjinglt;  there  might  hare 
men  a  ^Bcnssion,  a  shew  of  hsnm,  or  a  poll;  ana  as  the 
resalti  viz.  the  consent,  would  not  have  oeen  the  act  of 
Ae  body,  bat  of  the  individnal  members,  upon  which 
the  body  itself  was  not  called  npon  to  do  any  act.  all 
aiight  hare  paaaed  by  parol.  But  the  ease  finds,  that, 
iiDm  the  date  of  tiie  oraer,  the  eorpmtion  had  ceased 
to  perfonn  the  dntr  for  mieh  nudidy  it  waa  brought 
into  existence,  tiz.  the  mantting-  and  taking  care  of  the 
poor  of  the  hundreds ;  ^t  it  had  ceased  to  occupy  the 
Boose  of'  industry,  and  bad  sufiered  the  poor  of  toe  new 
TiBion  to  be  there  under  the  care  and  control  of  the  new 
guardians.  This,  surely,  after  an  interval  of  ten  or 
twelve  years,  was  strong  evidence  against  the  defoid- 
mtSj  that  whaterer  consent  of  the  members  was  re- 
^inte  to  make  the  order  valid,  had  been,  in  fiict, 
given  ;  but  it  isenonch-iorthe  present  purpose  that  it 
■iraa  some  evidence.  We  conclude,  therefore,  that  the 
"deeument  was  rightW  admitted;  and  if  so,  we  see 
BOthing  in  the  case  which  ahonld  prevent  a  jnry  ft%m 
drawing  the  oonclurionthatit-was  valid,  and  eS^nally 
ayetated  a  diaolntion  of  tiie  tdd  mdon ;  and  this  conela- 
•um  we  dmw  aoeordiB^y. 

It  then  Appeared  that  flie  Pooi^law  Commiarionen 
iHd,  fay  an  order  duly  made  on  the  17ft  September, 
IBKp  constituted  a  new  union  of  many  parishes,  In- 
elndni^  among  them  all  those  vrhich  had  formed  Uie 
oW  union;  that  tins  union  had  been  thenceforward  un- 
der the  guardianship  of  the  pUintifl^  and  that  they  had 
'tfaenoeforward  held  and  enjoyed  the  premises  in  ques- 
tion as  a  union-house,  for  the  common  use  of  the  poor 
-df  their  union ;  and  furfter,  that  thenceforward,  until 
the  March,  1846,  the  sum  of  221/.  7*.  had  been 
paid,  by  equal  half-yearly  payments,  to  the  treasurer 
ted  agent  of  the  defendants  by  the  plaintiffs,  which 
pi^jrments  were  made  expressly  as  for  rent  of  the  pre- 
Busss  to  the  Slat  September,  1838,  and  afterwards 
gOBenlly,  but  for  which  the  Tecdpts  were  always  given 
by  the  treasurer,  and  accepted  the  pUntifla  as  for 
lent.  It  further  appeared,  that  on  the  21st  Sqitember, 
1838,  from  which  time  the  altered  form  of  payment 
was  adopted,  a  sum  of  034/.. 2a.  was  paid  by  the  plain- 
tifls  to  the  defendants  as  a  btdanoe  for  the  fomiture 
and  fixtures  in  the  workhouse  and  premises.  It  did 
■Bot  distinctly  appear  under  what  authority  the  half- 
yearly  payments  were  made  prior  to  the  leth  January, 
1841;  but  on  that  day  the  Poor-law  Commissioners 
-made  an  order,  by  which,  after  reciting,  among  otlier 
things,  tliat  the  premises  in  question  liad,  upon  the 
formation  of  the  new  union,  under  their  order  of  the 
ITth  September,  1836,  "become  convertible  to  the 
common  use  of  auch  union,  and  had  since  Iwen  used  and 
-ooenpied  by  the  poor  of  the  said  union,"  they  directed 
the  guardians  of  tliepoorof  the  said  union  to  pay  out  of 
Its  common  fond,  to  the  treasurer  of  the  old  incorpora- 
tion, as  compensation  for  the  use  and  occupation  of  the 
nid  premises,  by  half-yearly  payments,  so  long  as  the 
same  should  continue  to  be  used  and  occupied  for  the 
purposes  of  the  union,  or  until  they  should  otherwise 
order,  the  sum  of  221/.  ?«.,  which  sum  should  commence 
and  be  payable  from  the  29th  September  preceding. 
By  the  same  order  the  treasurer  of  the  defendants  was 
directed  to  apply  these  half-yearly  payments  in  dis- 
diarge  of  the  principal  and  interest  due  and  to  become 
due  upon  two  securities  ^ven  by  them,  and  still  in 
force ;  and  after  tlie  discharge  thereof,  in  such  manner 
Bi  t]tfly,the  plaintiffs  and  commisnoners,  should  direct. 
The  omy  mnaining  fiut  of  importance  is,  that  before 
tile  S9th  September,  184^  tin  prindpal  and  all  interest 
on  these  secoritles  had  been  discharged. 


Upon  these  facts  two  points  wen  made  by  fheeoBaid 
fortheplaintifib — ^tfaefiT8t,that,bytheopentiui«ffl 
tun  sections  of  the  Poor-law  Amendment  Act,  epoa  j 
dissolnUon  of  Uie  tAA  nnion,  the  property  in  thw] 
mtses  was  devested  from  the  incorpomtioB— in  who 
was  vested  he  did  not  distinetly  point  oat :  the  i 
that,  at  all  events,  even  if  tne  owuenUp 
in  the  incorporation,  it  was  one  modified  by  the  i 
Mid  subject  to  its  qualifications;  and  tint  ttie 
tion  of  the  guardians  was  not  by  rnrtue  of  any  ( 
express  or  implied,  and  tfaerefoie  that  the  rd 
landlord  and  tenant  did  not  exist  betweeaii' 
bodiea. 

Upon  the  fint  of  these  pmnta  we  do  not  Inb 
express  any  decided  opinion,  because  we  think  Itj 
necessary.  Even  if  tiie  property  were  so  deratid^l 
if  the  guardians  have  treated  the  ineorpontifl 
owners,  and  have  contracted  witii  them  is  nd^r 
pliedly  or  expressly,  and  by  virtue  of  foch  i 
have  become  their  tenants,  paid  rent,  and  bad ' 
tion,  for  which  rent  is  in  airear,  the  mere  wutflf  1 
ownership  in  the  incorparatton  would  not  hhif 
them  the  right  to  distrain -for  such  rent  inaoT' 

Upon  the  second  point  we  are  of  opfaiiea'' 
plaintiffs.  By  the  case,  we  are  to  beat  l«w^  ted 
such  conclusions  and  inferences,  and  presotu  w 
matters  and  foeta^  as  a  jnry  might  on  the  triii  i" 
aame  before  ti^.  Now,  if  the  order  of  tbeT 
Commissioners  of  the  16th  Jannaiy,  IMI, ' 
made  before  the  occupation  of  the  plaintiSa  1 
menced,  and  before  any  half-yearfypaTmeatl 
made,  and  had  been  eommunnated  to  ue  defii 
is  clear,  we  think,  that  the  occupationand  tbj 
must  Imve  been  referred  to  ench  order,  all ' 
fiKts  in  the  case  remaining  the  same.  It  w 
been  in  vun  for  the  def«n4MntB,'aeqaie8diigiBi 
order,  to  have  relied  on  the  language  of  the  d 
receipts,  and  the  fact  of  occupation,  ifhieh 
itself  be  referred  indifferently  to  contract  sTthtl 
But  we  inftr  tliat  this  order,  when  made,  *u( 
nicated  to  the  incorpontion,  becanse  it 
edly,  the  duty  of  tlu)  gnardians  to  make  tlatt 
nimion,  ana  becanse  we  infer  that  thcW 
pay  menta  subsequently  made  have  been  appMi 
In  directed,  in  obedience  to  the  order,  s^o;  f 
securities  referred  to  hav«  been  diaciungcL  f 
this  order,  the  incorporation  would  pcreci*f^ 
Poor-law  Coramissionetg  assert  such  a  dosuaj««l 
the  premises  as  is  inconsistent  with  the  ii 
retaining  the  power  to  choose  their  tenant,  to  i 
the  period  of  his  occupation,  or  to  fix  the  eomp 
'to  be  paid :  for  they  say  that  the  premises 
from  the  17th  September,  1836,  convertible  toWj 
mon  use  of  the  union.   They  say,  that,  sec**' 
the  poor  of  the  nmon  have  ever  smoe  OGcai»MH| 
which  must  be  taken  to  mean,  an  oecapatioB  ™ 
forence  to  auch  right  asserted  immediately  l""^ 
fix  what  amount  shall  be  paid,  as  fiom  a  T 

aaarter,forthe  occupation,  eo  long  as  Itrinlll 
ley  direct  how  the  incorporation  shall  apply ' 
ney  to  the  certain  object  to  be  eflected.  At  thc  i 
when  the  incorporation  received  thu  aotiee,  it  nl 

Suite  immateiial  that  the  guardians  had  oesaed  toj 
leir  rent  as  such,  so  far  as  that  was  to  **J*'^ 
from  the  form  of  their  cheque*.   If,  then,  tbe( 
ants  had  intended  to  assert  that  the  plunttfls  were  I 
tenants  in  the  ordinary  sense,  by  virtue  of  an^ 
express  or  implied,  it  was  their  doty  to  intiMt«.J 
we  do  not  doubt  they  wonld  in  soms  way  hsw 
mated,  that  to  them,  or  the  Poor-law  ComminM' 
or  both,  for  the  laneuage  of  the  order  was  o"*^"* 
to  thia  extent,  that  it  aasomed  dominion  ^ 
pation  of  the  property  in  every  importantparo«ur;i 
they  acquiesce,  and  the  inforence  to  be  drawn 
■cqnieseenoeistobeBetfnot  ieuut«Byci«r  endow 
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Ittioa  commenced  in  1835,  inoonsistent 
nst  any  direct  proof  that  the  guardians 
permission  given  to  them  hy  the  de- 
ler  nny  express  contract  between  them, 
ast  the  presomptions  to  be  drawn  from 
leyment  of  rent.  Then  presumptions, 
er  ordinary  cireumstancefl,  are  very 
Dtoe,  they  may  be  all  hut  conelusive ; 
ncDmstances  here  found,  seeing  who  the 
the  occDftation  commenced,  and  espe- 
A  the  plamtiEb  could  not  by  law  have 
)f  the  union  into  these  premisee,  in  the 
i  under  the  authority  of  the  Coramis- 
pear  to  us  completely  overweiKhed. 
ion,  therefore,  of  the  whole  evidence, 
>n,  that  the  conclusion  of  fact  to  be 
e  plaintiG&  did  not  hold  as  tenants  of 
ind,  csonsequently,  that  the  issue  on 
i^ht  to  be  found  for  the  plaintifia  for 
iuineas. — Judgment  for  puiituiffa. 
BANC  AFTER  HILARY  TERM. 
atiroR,  DKnrrr-GoivKBifDit,  Asststahts, 
OF  TBB  PooB  OF  BnmoL.— /Vft.  24. 
cxxivt  (heat  and  persomtlf  puUteJ, 
r,  Deputjf-Ootemor,  Aatiitanta,  and 
e  Poor  of  the  City  ofBritAcV  were  eon- 
aiion  for  the  Reli^ and  Maintenance  of 
*arieAes  vnthin  the  Oitjt  ofBrittoly  out  of 
Fimd;  and  the  Corporation  hadvariotu 
nd  tke  CoHeetiom  tmdin  Part  Admini- 
u»  ether  JMi.  Sect.  82  of  Stat.  7^8 
'horiseB  the  Poor-law  Oommimoner*  to 
et  and  XTnioni  into  Dietriete  for  the 
nmte;  and  hjf  Sect.  109  of  Stat.  AS;  6 
ohicA  ie  incorporated  into  Stat.  7  «^  8 
'arith  "  includes  eeery  dty  maintaining 
nd  **  Union"  ineiudea  any  Ifumber  ^ 
•orated  for  the  Relief  or  Maintenance 
ider  any  Local  Act: — Held,  that  the 
ittionere  had  Power  to  include  Bristol 
auditing  Accounts,  under  Stat.  7  jV  8 
td  that  an  Order  combining  earious 
a  it,  mid  "  the  Corporation  tfike  Poor 
istol,"  was  good, 
d  to  The  Oovemor,  D^m^-Oover- 
aad  Chiardiant  ^tie  Poor<^the  City 
iting  the  oAow  Order  of  the  Poor- 
i0n^  whkh  directed  the  Auditor  to 
w  or  disalhw  the  Accounts  of  the  te- 
d  t^eo  the  said  Incorporation  herein- 
aeeording  to  the  Laws  in  Force  for 
ion  of  the  Relief  of  the  Poor,**  com- 
Qoe^rnor,  Depi^y-Oovemor,  Assist^ 
diane  of  the  Poor  of  the  City  of  Bru- 
te the  Auditor  **an  Account  of  alt 
and  Things  committed  to  their 
wed,  held,  or  expended  hy  them:" — 
rder  woe  not  too  large,  inasmuch  as  it 
Torporation  was  eomUned  with  the  other 
Semet  ef  the  Bdief  and  Maintenanee 
d  Ue  Powerofihe  AtuUtorwae  Ikmted 
fb¥Stat.7SiQ  Vict.e.  101:  also,that 
ight,  inasmuch  as  alt  Accounts  must  be 
\  tie  Power  of  the  Auditor  as  to  allow- 
diaatlomng  Items  was  limited. 
irWifi^  of  Orders  «^  the  Poor-law  Commissioners 
n  general,  be  disputed  otherwise  than  by  Cer- 
*^,mider  Seet.\(i6<^Stat.A.Si&Wm.^e.'je. 
^whether CaeeaofammifBtt  Wmti^JwriedieHm 
^iteepted? 

'■"^amoa  directed  to  the  governor,  deputy-gover- 
>M>rtaDt8^  and  ntavdians of  the  poor  of  tfao  city 
™H  nating,        under  the  jnovinoiu  of  atat. 


3  Geo.  4,  c.  xxiv,  intituled  *'  An  Act  for  the  Emplor- 
menty  Maintenance,  and  Bwnlation  of  the  Poor  of  the 
City  of  Bristol ;  and  for  auaring  the  Mode  of 
ing  the  Rates  for  the  Relief  of  the  Poor,  and  certain 
Rates  authorised  to  be  raised  and  levied  within  the  said 
City,  by  certain  Acts  for  improving  the  Harboiu*  there^ 
and  for  paving,  pitching,  deansing^  and  lighting  the 
same  City;  and  lor  the  B«Iief  of  the  Churchwarden! 
and  Orerseeis  from  tiie  collecUiig  of  such  Rates;  and 
for  amending  the  Act  for  paving,  pitching,  deanunj^ 
and  lighting  the  stud  City and  of  a  certam  oUier  act 
of  Parliament,  (1  Will.  4.  c  iv),  intituled  "  An  Axt 
to  alter,  amend,  and  enhuge  the  Powers  of  an  Act 
passed  in  the  3  Geo.  4,  for  r^iulating  the  Po<v  of  the 
City  of  Bristol,  and  for  other  Forposea  connected  thera- 
with;**  and  of  a  oert&in  other  act  of  Parliament,  (1 
Vict.  c.  Ixxxvi),  intituled  "An  Act  for  the  better 
aseessing  and  collecting  certain  parochial  and  other 
Rates  within  the  City  a&d  County  o£  Bristol;"  the 
governor,  deputy-goveraoTf  assistants,  and  gnardiuu  of 
thepoor  of  thecity  of  Mstolyinooiporated  b^  thesaU 
first-roeiitioned  act,  have  the  oollectton,  receipt,  qipli- 
cation,  control,  and  distribntioB  of  tlie  mwies  asaeswd 
for  the  relief  of  the  poor  within  the  ancient  limits  of  the 
said  city  of  Bristol,  and  county  of  the  same  city,  and  of 
the  several  parishes  and  pUoes  comprised  within  the 
said  ancient  limits,  as  mentioned  in  the  said  several  acta 
of  Parliament,  &o. ;  and  that,  by  virtue  of  stats.  4  &  6 
Will.  4,  c.  76,  and  7  &  8  Vict.  c.  101,  the  Poor-law 
Commissioners,  acting  under  the  authority  of  the  essA 
actsj  by  a  certain  order  under  their  hands  and  seal 
of  oiBce,  duly  made  on  the  10th  July,  184fi, 
and  bearing  date  the  same  day  and  year,  did  combine 
the  following  uniong^  (naming  them,  being  nineteaa 
in  number),  together  with  the  sud  corporation^ 
the  name  of    The  CorponUoa  of  the  Toot  of  the 
City  of  Bristol,"  and  the  aeveral  parishes  and  places 
comprised  in  the  laid  tnoorvomtion,  into  a  distnot  for 
the  audit  of  aoconnta,  to  oe  termed  **  The  Somerset- 
shire and  Wiltshire  Audit  District;"  and  did  order  and 
direct  that  one  person  should  be  appointed  as  the  war 
ditor  of  the  said  district,  &c.,  and  tuat  the  said  auditor 
should,  twice  in  every  year,  viz.  as  soon  as  might  be 
a^r  the  21st  March  and  the  29tli  September,  examine, 
audit,  and  allow  or  disallow  the  accounts  of  the  aeveral 
unions  and  also  of  the  said  inco^ration  thereinbefoia 
combined,  and  of  the  several  parishes  comprised  in  the 
said  unions  and  incorporation,  according  to  the  laws  in 
force  for  the  time  being  for  the  administration  of  tha 
relief  of  the  poor:  that  on  the 27th  October, a. D.  lSi9, 
Alfred  WhitalcM-,  of  Frame,  in  the  oountyof  SomenH^ 
gentleman,  was  duly  elActed  and  appointed  anditoT'in 
the  said  district,  by  the  governor  and  deputy-governor 
of  the  said  incorporation,  and  the  other  persona  autiio- 
rised  by  thestalute  in  that  behalf  to  make  such  eleirfion 
and  appointment ;  and  that  the  said  Alfred  Whitakw 
afterwards,  on  the  7th  September,  1846,  gave  due  no- 
tice to  the  said  governor,  deputy-governor,  assistanti^ 
and  guardians  of  the  poor  of  toe  city  of  Bristol,  that  he 
should  attend  at  &o.,  on  &e.,  to  audit  the  said  acoountac 
that  on  &0i  he  did  attend  and  require  the  governor^ 
deputy-governor,  assistants,  and  guardians  of  the  ^oat 
of  the .  city  of  Bristol,  and  the  parishes  oompnied 
Uierein,  to  rend«  to  him  a  fall  and  distinetaeoonnL  in 
writing,  of  all  monies,  matters,  and  things  committed  t« 
their  charge,  or  received,  held,  or  esc^eiided  by  them,.aB 
such  governor,  deputy-governor,  assistants,  and  gua^ 
dians  of  the  poor  of  tn«  eity  of  Bristol  as  aforcB^d,.ibr 
the  half  yearendii)goiitIw25thMBroh,  1846;  and  tlurt 
the  said  governor,  .depoiy-gOTamor,  as^atant^  and  gnacr 
dians  of  the  poor  of  the  city  of  Bristol  negleetod  and  rap 
fusedtorenderaoehaocoiint.  The  writ  thm  coaunanded 
'*thegovMiior,depQtj-gov<eraer,aBsi8tants,  and  guardians 
of  the  poor  of  the  dtyittBmtd  aforesaid  forthwith,  and 
witiunt  dday^  to  muce  and  nnderto  Alfred  Whitahs^ 
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the  auditor  so  elected  and  appointed  under  the  said 
order  of  the  Poor- law  Commissioners,  bearing  date  &c., 
for  the  said  Somersetshire  and  'Wiltshire  Audit  Bis- 
trict,  a  full  and  distinct  account  of  all  monies,  matters, 
and  things  committed  to  their  charge,  or  received,  held, 
or  expended  by  them,  as  such  governor,  deputy-^o- 
Temor,  assistants,  and  guardians  of  the  poor  or  the  city 
of  Bristol,  for  the  half  year  ending  on  the  25tli  March, 
A.  D.  184G;  and  that  they,  and  every  of  them,  do  every 
act  necessary  to  be  done  by  them,  and  every  of  them,  in 
and  for  the  making  and  rendering  such  account  as 
afoneaidf  in  pursuance  of  and  according  to  the  provi- 
mona  of  the  several  statutes  in  that  behalf,  and  the  said 
order  of  the  Poor-law  Commissioners,  or  that  they 
shew  cause  to  the  contrary."  Return — That  the  po- 
Temor,  &c.  of  the  poor  of  Biistol,  ever  since  the  passing 
of  Stat.  7  &  8  Vict.  c.  101,  had  lodged,  taken  care  of, 
provided  for,  and  maintained  the  poor  of  the  said  several 
parishes,  precincts,  and  places  within  the  ^d  ancient 
limits  of  the  said  city  and  county  of  Bristol,  and  had 
also  lodged,  taken  care  of,  provided  for,  and  maintained 
the  lunatics,  aa  well  pauper  lanaUcs  as  criminal  luna- 
tics, of  all  the  said  Beveru  parishes,  precincts,  districts, 
and  places  within  the  sud  modern  limits  thereof ;  and 
that  the  said  poor  and  lanatics  had  been  by  them  lodged 
as  aforesaid  in  the  same  hospital  or  workhouse,  and  had 
b;^  them  been  taken  care  o^  provided  for,  and  main- 
tained at  a  joint  expense ;  and  that  no  account  had  ever 
been  kept  of  or  as  to  the  expense  of  the  said  poor,  se- 
parate from  the  expenses  of  the  said  lunatics,  but  that 
the  expenses  and  accounts  of  and  as  to  the  said  poor 
and  lunatics  had  always  been  blended  together,  and 
were  not  distinguishable  the  one  from  the  other:  that 
ever  unce  the  making  and  passing  of  the  said  act 
they  have  had  the  assesuo^,  rusing,  and  levying, 
and,  in  &ct,  had  assessed,  raised,  and  levied,  the  an- 
nual sum  of  2400/.,  for  the  purposes  of  an  act  passed 
in  the  43  Greo.  3,  for  improving  and  rendering  more 
oommodions  the  port  and  harbovr  of  Bristol ;  and 
also  the  sum  of  money  annually  necessary  for  the  .pur- 
poses of  an  act  passed  in  the  46  Geo.  3,  for  amend- 
uig,  altering,  and  enlarging  the  powers  of  several 
acts  passed  for  paving,  watching,  cleansing,  and  light- 
ing the  said  city  of  Bristol,  and  liberties  tliereof ;  and 
also  all  borough  rates  made  or  ordered  by  the  council 
of  the  said  city  and  county,  after  the  21st  December, 
1837,  so  far  as  the  same  related  to  the  ancient  limits  of 
the  said  city  and  county :  that  they  were  not,  nor  ever 
were,  a  onion  or  unions,  or  a  number  of  parishes  united 
for  any  purpose  whatsoever,  under  the  provisions  of 
Stat.  6  &  6  Will.  4,  c.  69,  or  incorporated  under  stat. 
22  Geo.  3,  c  83,  or  incorporated  for  the  relief  or  itnain- 
tenanoe  of  tibe  poor  under  anj  local  act ;  nor  were  they, 
nor  9rer  were  they,  any  parish  or  parishes^  or  city  or 
cities,  or  borough  or  boroughs,  or  town  or  towns,  or 
township  or  townships,  or  liberty  or  litierties,  or  pre- 
cinct or  precincts,  or  vill  or  vills,  or  village  or  villages, 
or  hamlet  or  hamlets,  or  tithing  or  tithings,or  cha^dry 
or  chapelries,  or  an^  other  place  or  places,  or  division 
or  divisions,  or  district  of  a  place  or  districts  of  a  place, 
maint^ing  its  or  their  own  poor,  whether  parochial  or 
extraFparocnial.  Hie  return  then  set  out  the  order  of  the 
Poor-law  Commisdoners  appointing  the  auditor  for  the 
Somersetshire  and  Wiltshire  Audit  District.  The  fol- 
lowing part  is  alone  material  to  this  case : — "  Duties  of 
the  auditor.— Article  12.  The  auditor  shall  twice  In 
every  year,  via.  as  soon  as  may  he  after  the  2fith 
Itarch  and  the  29th  September,  examine,  audit,  and 
allow  m  dlssUow  die  amrants  of  the  several  unions 
and  also  the  sud  incorporation  hereinbefore  combined, 
and  of  tiie  sevenl  parishes  comprised  in  the  sud  unions 
and  Incoiporation,  according  to  the  laws  in  for^  for 
the  time  being  for  the  adminiatiation  of  the  relief  of 
the  poor."  ^edal  dannncr,  on  the  ground  that  the 
zetvm  ahawB  no  invalidity  in  tlie  Poor-law  Conuni»> 


sioners'  order  or  the  writ  of  mandamus,  and  AUn  i 
legal  excuse  for  disobedience  to  the  said  writ  Jmaj 
in  demurrer.    The  following  points  were  et&ted  oa 
half  of  the  defendants:— That,  under  stat.  7  &  8T 
c.  101,  S.32,  either  alone  or  as  the  words  "  |!ari^'( 
"union"  are  explained  in  the  mterpretstion 
(sect.  109)  of  stat.  4  &  6  Will.  4,  c.76,  the  P. 
Commisuoners  had  no  power  to  combine  tbe  go< 
deputy-governor,  assistants,  and  guaidiatu  of  ibt 
of  the  city  of  Bristol  into  a  district  for  the  ntdif^ 
counts.   That  the  said  corporation  of  the  [Mt  ii 
parish  or  union.  That  it  appears  that  the  ludn 
tion  are  not  within  stat.  7  &  8  Vict  e.  101,  l 
the  constitution  of  the  corporation  under  tlu 
referred  to  in  the  writ  and  return,  and  the  dotiei 
said  corporation,  as  shewn  by  the  return.  That,  is' 
the  order  of  tlie  Poor-law  Commisuonen  did  not 
bine  the  corporation  of  the  poor,  and  the 
rishes  and  places  comprised  in  tbe  incorpontiia, 
such  district.   The  demurrer  was  argued  at  thi  I 
tings  in  Banc  after  Hilary  Term*,  by 

TomUMOH,{oT  the  Crown.— There  is  i  prdiuM 
objection.  The  vrdvt  ahonld  have  been  brn^i 
certiorari,  in  which  case  there  would  hare  ban 
portunity  of  amending  it.  By  sect.  105  of  stit  i 
Will.  4,  c.  76,  it  continues  in  force,  and  mnrtbeA 
if  not  removed  and  quashed  ;  {Seg.  t.  lit  6m4 
the  Poor  o/^.  Luke,  MiddUsex^  Lnmley's  PoorU 
11— E.T.,  1842;  Reg.v.  TheOvenemcftktT^ 
in  the  Oldham  i/hion,  11  Jur.  487);  ani  tl"* 
tion  of  Bristol  have  recognised  the  validitvrflii 
b^  acting  upon  it,  and  electinfi;  an  aoditor.  Hi 
cipal  question  is  as  to  the  validity  of  the  oriwi 
in  the  return.  First,  it  was  competent  to  theW 
Commissioners  to  malEe  the  order, uDderstct3.W 
of  stat.  4  &  6  Will.  4,  c.  76,  and  sect.  38  of  sht 
Vict.  c.  101.  The  35th  section  of  slat.7&8rict< 
e^resan 
allowance' 

for  a  uniformity  of  construction,  byenirtii? 
statute  shall  be  construed  in  the  same  miancr 
4  &  6  Will.  4,  c.  76,  and  as  one  act  witii  if- 
interpretation  clause  fsect.  109  of  stat  4  & « 
c.76)  the  word  "union*' shall  be  construed  tow 
number  of  parishes  united  under  the  proTts* 
act,  or  incorporated  under  stat.  22  Geo.   t  ^ 
corporated  for  the  relief  or  mwntenance  of 
unaer  any  local  act.    It  is  said  that  the  < 
parishes  in  Bristol  is  not  incorporated  under  t» 
act,  but  that  the  guardians  of  the  poor  are  incwp 
But  the  enactment  must  mean  PJ^i^^  yasm 
the  guardians  are  incorporated.  The  wordi'*wu) 
« incorporation**  are  loosely  used  as  convertibl* 
[/*atf«on,  J.— This  corporation  is  not  a  uaw 
rishes.   In  Reg.  v.  ForneOt  St,  Mary,  Nome* «, 
enacted  by  the  local  act,  that  all  the  parishttW  H 
of  Norwich  should  be  united  for  the  relief  of  the 
and  the  guardians  were  incorporated.] 
tion  applies  equally  to  parishes  under  Gubeiti 
22  Geo.  3,  c.  83,  which  constitute  a  loose  fedffU  r 
the  guardians  of  each  parish  being  leqwDsble  for  f 
lief  of  the  poor  of  that  parish.  Stat  3  Geo.  4,  c. 
(local  and  personal,  public)  creates  a  corpcH^wi^ 
relief  of  the  poor  of  the  city  of  Bristol,  sad  inn* 
with  powers  and  duties  which  shew  that  theaVij 
be  treated  as  one  parish,  or  as  a  district « J>^i 
fishes.  rHetefemdtosecta.2,7,29.33^3^'^ 
The  natore  of  a  union  under  the  Poor-law  AmeoM 
Act,  4  &  fi  WiU.  4,  c  76,  is,  that,  though  then  »J  « 
mon  workhouse,  the  allowanoe  and  coUection  n 


appeal  to  this  Court  from  the  allovutvl 
ceMsccountahytheanditort.  SKt.'4isi 


*  Feb.  10  and  12,  before  Lord  Dmmd.  CJ-t  M 
Coleridge,  and  Wigbtoisn,  JJ. 
t  See  JI^.  V.  Rttdt  airte,  p.  799. 
t  See  snis,  p.  729. 
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ftlbework  of  Mch  parish.  Here  all  the  atatntorvdnfies 
|f  sreneen  under  ttat.  49  Eliz.  e.  2,  are  derolvea  on  the 
ms.  [Be  cited  Reg.  r.  Tlkt  Poor-law  Commit- 
(11  Adol.  &  EU.  668;  4  Jdt.  335}  and  Bea.  y. 
,  Gmnun  ^  tie  Poor  of  St.  Andrew,  Ho&om, 
.Q.B.78;  8Jnr.688).] 

WtMk,  fiff  the  defendants.— The  powers  giren  by 
ittfata  mnst  be  atrietly  pnrsDcd.  (Reg.  v.  7%« 
1  TViotaf  of  St,  Paneroi,  3  Adol.  &  £11.  635). 
the  32nd  section  of  Btat.  7  &  8  Viet.  c.  101, 
the  Poor-law  Commisnonentoootnbine  "  pa- 
aad  nuMMu'*  which  worda  are  nibject  to  the  in- 
ition  daaae  m  stat.  4  &  5  Will.4.  e.76.  The 
in  qnefltion  combines  unions  with  aoorporaUon  of 
Uns  of  the  i>oor.  The  corporation  of  a  parish  is 
k  ptriih  or  anion  within  the  interpretation  clanse, 
i  the  order  eqcivalent  to  naming  parishes  within 
Detent  boandaries  of  the  city  of  Bristol.  The 
b  too  general.  By  sect  32  the  auditor  ia  to 
&(  poor-law  accounts  only,  whereas  the  owler 
Ua  aathority  to  audit  all  aceottnts.  [  Wight- 
m,ij-th»  order  directs  him  to  andit  **  according  to 
ibnin  force  for  the  time  being  for  the  administta- 
lefUw  relief  of  the  poor."!  The  writ  commands 
irfmdsnts  to  render  "  a  fall  and  distinct  account 
a  Dooiea,  matters,  and  things  committed  to  their 
p,  or  receiTed,  held,  or  expended  by  them."  The 
ntion  of  the  govenwr  and  guardians  of  the  poor 
iltigesams  of  money  applicable  to  other  purposes 
stite  maintenance  of  the  poor.  The  sums  appli- 
tolonatics  expended  by  this  corporation  are  for  a 
wit  district,  [He  referred  to  sects.  6, 20, 33, 80, 37, 
I7,iad  68  of  Stat.  3  Geo.  4,  c.  xxiv,  and  to  sects.  10, 

K15, 17,  and  34  of  sUt.  1  Vict,  c  Ixxxvi.j  Rog. 
- .  SowTOT*  of  the  Poor  of  St.  Andrew,  ffolbom, 
l«tB.7S:  8  Jnr.  688),  was  decided  on  sect.  47  of 
tik  {Will. 4,  c.  76,  which  is  mora  extenave  than 
Vi  of  lUt.  7  &  8  Vict.  c.  101.  In  that  case,  under 
fcgof  itat.  4  &  5  WiU. 4,  c. 76,  it  was  immaterial 


JBlief  of  the  poor."    Under  sect.  32  of  stat.  7  &  8 
clOl,  the  monies  moat  be  **  assessed  for  and  ap- 
He  to  the  relief  of  the  poor."   The  duty  of  the 
w,  trader  stat.  7  &  8  Vict.  c.  101,  is  to  control  the 
■fitnre,  not  the  receipt,  of  money.   Again,  in  that 
iwo  irtes  were  origmally  made;  but  when  the 
Bfolitsn  Polioe  Act  passed  the  one  became  nnne- 
>T>HcaaM  the  iww  rate  was  to  be  pud  out  of  the 
■•nte.  In  Bristol  the       la  no  more  a  poor-rate 
■a  dock-rate  or  a  rate  for  lanatici.  [He  referred  to 
^W28ofst&t3Geo.4,e.xxir.J  TbeorderU 
"Ktia  to  the  statement  of  ineorpora^on:  when 
*•«  was  made,  the  corporation  of  ibe  governors 
H  poor  was  not  co-extenstve  with  the  ancient  limits 
•dtj.  The  106th  section  of  sUt  4  &  6  Will.  4, 
Jdoes  not  take  away  the  jariadiction  of  this  Court 
•odii^  whether  the  order  is  good  or  bad.  The 
■Btnt  on  the  other  aide  must  go  the  length  of  say- 
this  Court  is  to  enforce  an  order  which  it  sees 
2_I*L  [Lord  Denmam,  C.  J.— If  the  order  was 
2_wyona  the  act,  I  do  not  think  that  any  ao- 
■■ttw  would  gire  it  -ralidity.   Pattemm,  J.— The 
*for*eet.  105  seema  to  be,  that,  if  a  bad  order  is 
it  must  be  obeyed  pending  the  decision  of  the 
JJ.  though  it  nay  V  ultimately  quashed.]  The 
»  Mtion  controls  all  other  CourU  except  tids. 
I^yon,  in  rspIy.~The  47th  section  of  stat.  4  &  5 
'ij;<.e.76,  sad  the  32nd  section  of  stat.  7  &  8  Vict. 
m  not  ineonristent,  though  they  hare  different 
m  riew.  [Lord  Denmam,  C.  J.— What  do  yon 
^the  mixiDg  up  of  the  accounts  1    WigAtman,  J. 
J*V«nt  does  not  direct  the  defondants  to  nnder  an 
*^  n  ftr  as  eoMama  the  f^f  of  ths  poor:  it 


uses  the  style  of  incorporation ;  and  by  that  term  the 
defendants  would  have  to  account  to  the  auditor  for 
more  than  concerns  the  relief  of  the  poor.  The  writ 
is  general,  and  would  include  ererything.]  The  act 
itself  divides  the  accounts:  the  monies  are  in  the  hands 
of  the  defendants,  in  their  corporate  character,  for  an- 
other purpose.  In  Reg.  v.  Tm  Oovemort  of  the  Poor 
of  St.  Antbrew,  Holbom,  (G  Q.  B.  78:  8  Jnr.  688),  tin 
writ  called  for  all  the  aeconnti^  but  the  auditor  had 
no  power  to  audit  any  but  those  relating  to  the  poor. 
[  Wi^tmm,  J. — Tlie  aoeonnt  which  the  defendants  «e 
required  to  ^re  is  a  general  one.  In  Reg.  t.  The  Oo' 
vemors  of  the  Poor  of  Andrew,  ffoibom,  it  was 
limited  by  the  words  so  fkr  as  related  to  the  monies 
assessed  for  the  relief  of  the  poor."]  The  last  sentence 
of  the  writ  overrides  the  whole,  and  the  words  "  in 
pursuance  of  and  according  to  the  provlaions  of  the 
sereral  statutes  in  that  behalT*  point  to  the  general 
law  as  limiting  the  audit.  [^Patteton,  J. — I  do  not  see 
how  the  writ  could  go  in  any  other  form  as  to  the 
receipt  of  money,  because,  so  mr  as  I  understand  the 
local  acts,  the  money  is  received  by  tiie  defendants 
jointly  for  all  purposes.  W^hman,  J. — ^Whst  effect 
do  you  give  to  sect.  23  of  stat.  1  Viet.  e.  Ixxxrl, 
which,  though  passed  after  the  Poor-law  Amendment 
Act,  contains  no  reference  to  it  1  Suppose  the  auditor, 
appointed  by  the  Poor-law  Commisdoners,  audits  tlw 
accounts  to  the  25th  March,  and  disallows  certain 
items,  are  they  to  include  in  the  accounts  the  sums 
disallowed,  or  not?J  That  difficnlty  occurs  in  the  case 
of  incorporations  under  most  local  acta,  and  under 
Gilbert's  Act,  22  Geo.  3,  c.  83,  wherever  there  is  a 
publication  of  accounts.  [Wightman,  J. — Those  are 
cases  of  local  acts  passed  before  the  Poor-law  Amend- 
ment Act.]  All  the  acta  for  the  amendment  of  the 
laws  relating  to  the  poor  are  to  be  construed  as  one 
act.  (Seet.lBofstot.fi  &6  Vict. c.27,and sect. 74 of 
stat.  7  &  8  Vict.  c.  101).  Ar.  adv.  mU, 

Lord  DKHHAif,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — The  questions  in  thiscaae  are,  first,  whe- 
ther the  Poor-law  Commisaio^nera  had  power  to  include 
Bristol  in  a  district  for  auditing  accounts,  under  the 
provisions  of  stat.  7  &  8  Viet.  c.  101 ;  secondly,  whe- 
ther, if  they  had  that  power,  it  has  been  duly  exercised. 

As  to  the  first  question,  the  7  &  8  Vict.  c.  101,  s.  32, 
aathorises  the  commissioners  to  combine  the  parishea 
and  unions  into  districta  for  the  auditing  of  accounts. 
The  109th  section  of  atot.  4  &  5  Will.  4,  c.  76,  which 
is  incorporated  into  stat.  7  &  8  Vict.  c.  101,  provides 
that  the  word  "parish"  shall  include  every  city  mida- 
toining  its  own  poor,  and  the  word  "  union"  uaJl  in- 
clude any  number  of  parishes  incorporated  fbr  the  relief 
or  mdntenanee  of  the  pow  under  any  local  act  We 
find,  that,  by  a  local  act,  3  Geo.  4,  c.  xxiv,  a  corpo- 
ration is  constituted  for  the  relief  and  muntenance  of 
the  poor  of  the  diffierent  parishes  in  the  city  of  BrlsttJ, 
out  of  a  common  joint  fund.  We  cannot,  therefor^ 
doubt  that  Bristol  ia  both  a  city  maintaining  its  own 
poor,  and  so  a  parish  within  the  interpretotion  elansa 
alluded  to,  sect.  109  of  stat.  4  &  A  Will.  4,  c.76;  and 
also  connsta  of  a  number  of  parishes  incorporated  for 
the  relief  and  maintenance  of  the  poor,  and  so  ia  an 
"  union"  within  the  same  clauss.  u  is  true,  that  the 
local  act  does  not,  toUdem  verbis,  unito  the  parishes 
nor  incorporate  them ;  but  it  does  Incorporate  a  body 
of  feTBom  to  administer  the  relief  and  maintenance  «f 
the  poor  out  of  a  joint  fiond,  and  that  is  precisely  the 
same  thing.  It  Is  tiru^  also,  that  tlie  wne  local  act  givea 
the  eoipontion  so  constituted  variooa  otiier  powers,  and 
the  collection  and  in  part  administration  of  various 
other  funds;  but  we  have  already  decided,  in  Rm.  t. 
7%«  Governors  of  the  Poor  of  St.  Andrew,  Hotbom, 
(6  B.  78 ;  8  Jnr.  688),  that  this  circumstance  dees 
not  take  away  the  power  of  the  oommisdonen  to  ap* 
poiat  an  auditor,  as  the  law  then  stood,  much  less  deea 
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tt  aStet  liuir  pom  under  Ui6  7  &  8  Tlet.  e.  101, 

CBd  sinoe  that  deoMon.  We  ihink.  tberafbm»  tbat 
commiBitoiMi*  had  poww  to  indnde  Bristol  u  tht 
district  for  aaditii^  acoonati. 

Secondly,  we  t^alc  that  that  power  has  been  duly 
eecerdaed.  The  cider,  indeed,  combinae,  in  terms,  va- 
rioos  unioas  named  in  it.  and  **the  eorpoTotion  of  the 
peer  of  the  city  of  Bristov'  instead  of  using  the  words 
**the  city  of  Bristol,"  or  "the  union  of  the  city  of 
Bristol,"  or  **  the  incorporated  parishes  in  the  city  of 
Bristol."  But  there  is  no  magio  in  words,  and  the 
meaning  of  the  order  is  abundantly  clear. 

It  was  further  objeeted,  that  the  order  is  too  Is^e  in 
its  terms,  sad  the  writ  of  mandamus  also;  for,  by  the 
use  of  the  iana%  **  the  eocpmmtion  of  the  poor  <»  the 
ctor  of  Bristol,"  they  are  made  part  of  the  diatriot  for 
anditing  accounts,  not  only  in  respect  of  the  reliedf  and 
maintenance  of  this  poor,  but  in  respect  of  every  otiier 
duty  whioh  is  cast  upon  them  by  the  local  act.  It 
may  be  obssmd,  Uiat  the  title,  **  The  CMporation  of 
the  Poor  of  ike  City  of  Bristol,"  is  not  the  title  of 
insomratioa  given  In  the  act,  which  is,  **  The  Gorer- 
■or^  D^uty-GoTemor,  Aeaiatanta,  and  Guardians  of 
the  Poor  of  the  City  of  Bristol."  Bat  if  it  were  the 
tme  title,  stiU  the  order  plainly  shews  that  they  are 
oombined  with  the  other  unions  only  in  respect  m  the 
nlief  and  maintenance  of  the  poor ;  and  the  power  of 
the  auditor  to  audit  and  allow  or  disallow  items  of 
aaconnt  is  limited  in  the  same  by  the  ataU  7  &  8 
Tiet.  c  101.  The  writ  of  mwidamns  direets  the  |ao- 
dnoUon  of  all  aoeount^  and  that  i>  right ;  for  all  most 
be  produced,  and  all  moniea  received  most  be  aoooanted 
far;  but  tli«  aadit,  as  to  allowing  vt  disallowing  item^ 
must  be  limited  as  above  stated. 

We  deeide  this  caae  on  the  moits;  but  we  wish  to 
be  cleariy  understood,  that  we  do  net  thereby  intend 
to  lay  down  that  it  is  open  to  any  persons  to  disob^ 
or  to  di^^te  the  validity  of  an  order  of  the  Poor-law 
Com  CD  iasi  oners,  otherwise  tiian  br  writ  of  certiorari, 
under  the  106tb  section  of  stat.  4  &  6  Will.  4,  c  76, 
as  a  general  rule,  whether  there  may  or  ma^  not  be 
exceptions  in  case  of  any  manifest  want  of  juns^etiui; 

Oar  judgment  must  be  for  the  prosecutors  a£  this 
wnt  of  niaadamaa.-^iM2fnMHt  aeeonHngfy. 


COURT  OF  COMMON  PLEAS.— Tbikitt  Tkrm. 
KiHNiHQ  r.  BocHANAN. — April  21  and  June  25. 

TVupan—  Wammt  of  Commitmmt,  purtmant  totkfiB^ 
9  Via.  c.  127,  imeaUd  for  Want  of  SiumaiuSm' 
deuce — PhtUUnp, 

Jh  TVwpon  for  faUe  LnpritonmeiU  tie  J>tfkndm4 
pteaded  in  Juttifieation  a  Jiidffmmt  rwovered  in  on 
sa/erMr  Court  of  Record,  and  an  Order  mUttequeMlgr 
Mode,  mder  tie  8  <V0  Viot.  e.  127,  the  Judge  oftJuU 
Comtyfor  tJte  Ptmnent  of  thtlteN  andOute  bytiie 
Plaiiotff  if  Inttalmemtt;  and  Oiemnq  that  mtei  In- 
■fflftwawfi  wen  not  paid,  mud  that  the  Judge  had  there- 
warn  ordered  de  Cbsawiirjy  of  the  Pluint^.  TRs 
Plea  then  alleged,  that  the  Judge,  "  duljf,  and  aeeord- 
ing  to  the  Form^  the  Statute  in  akA  Ga$e,  then  and 
there  made  a  Warrant  in  Writing,**  eetting  out  a 
Warrant  <^  Omadtment^  amd  tiverrttig  that  the 
iendant,  at  the  Attorn^  for  the  Judgment  Creditor, 
deUeered  the  Warrant  to  the  Cf^leenj  ijf  uAest  and 
mnder  uAi^  Warrant  the  Plainttfmu  arretted.  7b 
Ihit  Plea  the  PlainHg  rtplied,  that  the  Judge  did  net 
order  that  the  Plaint^  should  he  committed  Modo  a 
PormS.  The  J}ifemdant,  at^  the  TVial,  produeed  a 
Warrant  of  CemmiOtent  eorretpemdin^  with  that  de- 

.  tcrihed  in  the  Plea;      neither  Ae  Jf^arrant  to  pny 
thieed  nor  that  deecribtd  themed  on  Oe  Faee  ofittkat 
Aerehad  been  any  mwims  Summnu  t»  th«  PUdi 
ItehewGaimeuif  JUekmldtutbe  eommiltei:—St 


tktdike  Wmmm  m  pniueei  wuhmlU,imiM 
the  Plaint^  wat  enMfa)  to  iatethe  Vaikt  /mi 
forMm  on  theIttmonihetec(mdPUa,etiiMr 
tobegood^mmt  he  umderdeodtteU^tUtiu 
made  a  vaUd  Order. 
Held,  alto,  that^  at  the  IMendant  jeit^  ^s  , 
Piea,  aelimg  under  the  Order  af  Ciiwaitnf,  k  i 
notjuit^  witheta  produeit^  a  solid  Orda*. 
This  waa  an  action  of  trespass  foe  ansaltaiii 
imprisonment.  The  defendant  plssdsd,  fiwt,  Mt  grf 
seoondly,  that,  befrn  the  mid  time  whta  ftb,  ki 
on  the  Ath  October,  a.  d.  1846,  Willism  lowikjk 
bis  certain  plaint  aninst  the  nowjpkiatiff  iauit 
of  our  Lady  the  Qus«i,  before  TboniasGUlii,] 
thm  bung  one  of  thaabBaftof  theatyrflM^ 
his  aomptor,  aitmte  in  the  pariah  of  St.Gil«  Wit! 
Crippl^ate,  in  tbe  ward  of  Crippltg^  WUhoi 
Uie  same  city,  and  wifbin  the  jurisdletusof  tWi 
court,  according-  to  the  oustom  of  tha  Mii  cii]r,f 
oauae  of  aetien  paiwHial  ariung  within  tbe  jir-^ 
frftbe  said  Court,  and  such  pcoosedh^  wen  f 
had;  that  afkerwKtda^  ta  wit,  <m  Uk  fith  I 
A.  D.  184^  at  Uie  aud  oouH  then  hM  Mm  i 
sbnifl^  at  the  G*rildhall  of  the  said  ei^  <f  1 
and  within  tbe  said  oity^d  wtthu  tbt  jniiafi 
the  said  Court,  the  said  William  Townley,  I 
sideratiDn'  and  judgment  of  the  said  Cwat,  i 
^(ainrt  tbe  now  plaintiff  aa  well  a  entu 
19/.  lOi.  H  alao  at  12s.  6(2.  Ser  his  atdtdi 
by  tbe  reaaxd  and  prooeedingB'tliateof  Mill  n 
in  the  said  coort,  appears;  aad  aftarsa(di,nil 
tte  passing  of  an  est  of  Parliament  paaid  is  ttr 
year  of  tbe  leun  of  our  Lady  the  now  4Daa^b 
**  An  Act  for  the  better  aeeoring  the  Paynenti 
Debts,"  and  before  the  said  time  when  &«^  I*  y 
tbe  Ath  Deeerober  in  the  year  last  efDseisid,  tju] 
tiff  then  being  indebted  to  the  said  Wiilba 
in  a  sum  not  exceeding  201.,  besides  coMiof  i 
force  of  tbe  sud  ju^rna^"^  ^       the  nmun) 
the  said  William  Townley  made  appliettais,^'' 
tion  and  note  in  writing,  aocordiag  ta  lfc« 
Schedule  (B)  to  the  said  act  of  PariiaaMt  M^ 
tiie  said  Court,  the  aame  being  aa  iaMr 
reoord  for  the  recovery  of  debta  in  aad  fct » 
London,  and  then  beina  h^  at  thsGailOa 
said,  in  the  said  dty,  and  within  the  jaririi^ 
said  Coart,.  to  wi^  within  the  dty  of  iMm 
the  said  Court  then  hanng  a Judge  who  « » 
riater  at  Uw,  that  is  to  say,  Edvaid  BaUocM 
barrister  at  law,  then  being  tbe  jo^  « 
court;  by  whioh  aud  petition  and  netetavnt^ 
said  William  Towidey  reqneated  tbe  " 
summon  the  plaintiff  toanawertoachingtM 
to  the  sttd  William  Townley.  by  the  jodnsenUt 
said  Court,  on  his,  thasaid  Williaro  Ttyw^h 
and  thereupeo  the  aaid  Court,  afterwsrta  ts«% 
the  7th  Deosmber,  a.d.  1846,  upen  tbssaid  s»Wi 
of  the  said  William  Townlev,  gmte^  ' 
WUliem  Townley  a  sammona,  aecoidiag  *|2 
Sehednla  (A)  onto  the  aaid  aet  of  Parliane^  skM 
by  which  nid  sammons  the  plaintiff  wanequnfl 
appear  at  the  SheriT s  Coart,Xoiidoo,  (bang  tto« 
court),  to  be  holden  at  tbe  Gmldhill  of  tto  «W 
London,  in  the  said  dty,  oa  Saturday,  the 
oeiaber,  i.  n.  1846,  ata  quarter  to  teaof  tbteww 
the  foreoeoB  of  the  same  day  preeiasly, 
qnestions  as  might  be  put  to  him  t«»>w*5."l: 
having  paid  to  tbe  said  WlUiam  Tewaky 
231:  lis.  6^.,  being  the  amoant  of  tbe 
coeta  reoovered  by  the  said  iodMSfBt; 
William  Townley  then  ebt«n»l  the  ■«  "W* 
from  the  said  Coart,  Jtad  the  pb«atiff*e^«"*T' 
and  before  tbe  retam  of  tbe  said  Bm^^TU 
the  Aid  7th  J>eeembsr  in  ft*y««if^«*T-a.  i 
within  the  jiiriidirti«4f  the  aid  Gent,  *» 
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^aita,  dalr  aerred  with  the  said  soidimbb,  tad  aaim- 
■Mdthmojr;  ud  therrapeDf  «ft«rwBrds,  and  bttbrc 
ymi  ttan  w^cn  &c.,  to  wit,  on  tbe  lSth  DeeemWr, 
irae7Hrafa9>8aMd,«t  the  time  awl  fdaee-mpc^tod 
'  UKMudMmkBWiUjMMtvplMebMiig^'witiiiiitJie jorifl- 
■n  sf  tbeaiid  G«Dit>tbe  plaintiff  afpmmi  bafeie  tha 
Ceart,(tfae8nw«Mirt  being  then«iid  ttere  b^en 
the  said  Edvrtrd  BiiUeek,  tbni  being  tke  jn^  «f 
Mart,  and  a  Iwifater  at  kw,  m  afxmaaid),  in 
e  to  the  laid  amniMna;  and  tile  awd  Wiliiaaa 
If  iho  Aen  «id  there  appeared  before  the  aaad 
wh^den  aeaforeaaid.  Upon  heariag  the  plaintiff 
Bid  H^iUam  Townl^,  judtt  i^peering  to  the 
irtUutthei^inUffbadtbemeaneof  paying  the 
t  and  eoeti  by  the  inatalueata  heninaftermeB- 
titeaid  Court  did,  pnrsiHBt  to  the  statute  in  each 
■ade,  erder  that,  die  jplamtiff  ahould  pi^  tbfe  Mtd 
'  caste  to  tlM  awd  William  Totndey,  in  niaaner 
tint  18  to  aay^ithe  lum  of       put  Aeiee>^ 
HmoMcj  Umt'  Baxt,  oad  the  iMidne  th«MM^ 
wifnaiL,  on  ilH  Itth  of  emy  onbieqvent 
_  .■UltheMtoBdooitaafoieaaidsMdbefiillj 
(«f  vEiieh  order  the  o^fiff  then  and  there  had 
od  wae  then  And  taere  duly  oerved  with  a  oepy 
In(;  lad  Ae  origiaal  order  woa  at  the  aane  time 
to  ban.  Ava  tb«  fkintiff  did  not  pay  tbe-aaid 
into  it-sneh  times  as  the  said  Court  ordered,  bat 
iw<h,  flod  befoffe  the  said  Ume  when  &&,  to  wit, 
k  nth  Jaooaiy,  1647,  the  plaintiff  made  default 
feyment  of  the  said  instalaaeot  of  2/^  which  thm 
wifid-payable,  althoBsli  paymMit  of  the  same 


Andttnaaded  of  ii^;and^i«rwaTde,  and  before 
lU  tian  when  &0.,  to  wit,  on  tiie  4th  Fabraary, 
ilbt  Md  instalnmt 'then  ftnoim^  wholly  in 
idDopaid,  it  wBsdvlymode^apfwar,  and  was 
aad  ^  then  oad  there  daly  »pear  to  the  aoid 
■obtiBg  hoMen  aa  lost  ofomaid^  that  the  plaltt- 
M  but  notice  ef  the  aaid  order,  and  that  he  had 
Bfctwl  with  a  eopy  thereof,  and  the  original  ehewn 
M^ad  Uut  be  had  sot  paid  tbeeaid  instalment, 
Hibtihe  same  had  beoi  dnly  demanded  of  him,  and 
■fhantraad  unpaid;  whetenpen  tJu  said  Court,  so 

ft■■■Hlfonmid  before  the  said  Edward  BnUedc,  so 
|iiKhjiidG;e  of  the' ■wd'oaurt,  and  such  barrister  at 
Mifcnttaid,  before  the  lald  time  when  &c.,  to  wit, 
K  dajad  ^ear  last  aforesaid,  at  London  aforesaid, 
*itluB  tbe  joriidiatiim  of  the  aaid  CoiiTt,dttly,  and 
■Bg  to  the  bam  of  the  aaid-statutc,  ordered  t^t 
Firaff  iheuld  be  committed  for  iorty  days  to  her 
■ff's  Debtors  Prison  for  London  tad  HidiUMex,  in 
of  London,  being  the  common  gaol  wherein 
In  nader  judgment  and  in  exeoution  of  the  supe-i 
toarts  of  jnstice  might  be  and  were  usually  con- 
)"ithiiitbe  city  of  I^ndon,  being  the  aty  in  which 
jbintiff  was  then  resident ;  and  uiereupon  the  said 
■dBoUock,  so  being  and  as  ouch  judge  of  the  said 
^  >ad  barrister  at  law,  at  the  lequMt  of  the  dfr< 
ut,  tbea  being  the  attorney  of  and  for  the  said 
Iwn  Towaley,  and  es  such  attorney,  and  acting 
>^  retainer,  and  at  the  request  of  the  said  Wil- 
>  Towaley,  duly,  and  according  to  the  form  of  the 
">tc  ia  lueh  case  made,  then  and  there  made  his 
tt  in  writiiij;,  under  his  hand  and  seal,  and  di- 
to  Uoyd  Simpaon,  one  of  At  anieoittsriit-iDace 
.  J**^  court,  and  to  'Hiomaa  BnrdoD,  kemr  of 
^  debtors  prison,  reciting  Uiat  the  plaintiff,  de- 
^uTbemas  EinDing,of  «leet-laBe,FarriBgdoB- 
in  the  city  of  LtmdoD,  on  ^  7th  December  tben 
.       indebted  to  the  said  WilHam  Townley,  of 
jlly  •May-street,  Gray's-inn-lsne,  in  the  county 
Udlciez,  in  a  snm  not  exceeding  20/.,  besides  costs 
*^  that  b  to  svr,  in  the  sum  of  IW.  IB*.,  besides 
L*-W.  cests  of  suit  by  force  of  the JudgmeDt  there- 
^^*ati«Md,  and  tmn  being  at  Fleet-kne,  in  the 
^«R«id,  aad  within  the  jurisdictien  of  the  said 


Court,  waaduly  samaaoned  to  appear  «n  the  IStii  I>»- 
oeMber  last  at  the  said  court,  t&onswer  saeh  qwestima 
as  mi^t  be  put  to  him  toaehiiig  the  nothing  paid  to 
the  said  WillHunTownley-tiM  onm  of  aoney  leeo^ned  ia 
aoertain  judgBMntoftheaaidCovrtontheSth  DeeeoH 
her, IMft,  (meaaing the  afcf aaaH  jaigmimt).  Aadthe 
^amUff  IwTiag  appeared  befoee  the  saM  jothe  at  tha 
time  and  ^ooe  t&eveinafter  mentieaed,  andlt  thei»* 
upon  then  and  tiMve  appeariag  to  the  said  judge,  bytlw 
aamisBton  of  the  plaintiff,  tMt  the  plaintiff  bad  the 
neaau«f  paying  we  aaU  debt  and  eeets  aferesud  ia 
■aanner  mereiacfter  mentiondd,  the  aaid  ivt^  did  then 
and  ^ero  order  that  the  plaintiff  ahonld  pay  the  sud 
debt  and  costs  aforsooid  to  the  said  William  Townley, 
ia  manner  following — timt  ia  to  say,  ^wm  of  21.  on 
tiie  IStfa  Juiuary  than  next,  and  iho  reridue  thereof  by 
hoatalmenta  of  2/.  en  the  ISth  ef  erery  eabecqncait 
aMDti),  until  the  said  debt  and  costs  wa«  ' fully  pud^; 
and  tiiat  it  had,  on  the  iaiy  of  oaaking  the  aaid  warFai^ 
been  duly  pfored  befora  flM-aaid  jadgcthat  the  pMu- 
tiff-had  neipoUSj.,  tfasanmnitaf  the  fifitinaia&Md^ 
as  diieetcd  by  the  aaid  wdor,  although  the  time  As 
paynent  thereorf  had  elapeed,  aad  tiie  same  had  been 
duly  demanded  by  the  plaintiff;  and  the  plaintiff  faafl 
been  persBnally  sevred  with  a  e^y  of  tiie  aaid  order, 
and  the  said  original  order  wasat  wewnae  time  shewn 
to  him,  but  tlwt  2^.,  bcang  the  amonnt  of  the-said  fint 
iastolment,  wae-«tlll  due,  and  owing,  aad  Tiapud  to  the 
said  WUliun  Townley,  contrary  to  the  tenor  and  effoBt 
•f  the-  aaid  order :  the  eud  juc^,  tiierefare,  by  the  aaid 
warrant,  willed,  reqatrcd,  and  autiioriBed  uie  wd  UoyH 
Siaipeen,  immediately  upon  the  receipt  of  the  eaid 
warrant,  or  as  aeon  after  aa  mMit  be,  to  take  into  hh 
onatody  the  body  of  tiw  pUnW.'nid  Um  aafi^-eni* 
Toy  to'Iwr  Uaje8ty*B  DcAten  Priwm  for  Loadon  oad 
MidJIoaMC,  in  the  city  of  London,  bring  the  coameii 
gaol  i^etein  the  debtoN-nadcr  judgment  a»l  -in  «an- 
eution  of  the  auperior  ceurts  of  juatioe  might  he  «qb* 
fined  within  the  city,  in  which  the  plaintiff  bad  IweO 
rerident,  and  there  to  deltwr.  him  to  the  sud. keeper  of 
the  said  prison,  who  was  thereby  required  and  authorises 
taieoMve  the  plaintiff  into  his-eo^ody,  and  him  safely 
to  keep  aad  detain  in  the  said  prtsan  for  the  apaee  of 
forty  days  from  the  time  of  Ins  arrest  under  the  saSl 
warruit,  or  until  he  should  be  discharged  out  of  cus- 
tody by  leave  of  the  said  jvdge,  and  for  so  doing  the 
saio  waimat-^ould  be  th«r  sufBdent  wamait,  as  by 
the  aaid  warrant  appears.  And  the  d^endant,  so  b«ng 
and  as  su^  attorney  and  on  the  retainer  aad  at  the 
Mquestof'the  add  William  TowiUsy,  ihm  ddtrma 
tiw-said  warrant  to  Mw  sud 'Lloyd  Simpeoa,  theq. 
Mid  from  thenee  until  and  at  aad  after  tlie  said  time 
■mhen  &c.,  was  one  of  the  8erieaats-at*maee  of  the  saiQ 
oenrt,  to  be  exeeuted  in  dae  form  of  law,  and  then  -m- 
qvested  him  to  execute  the  said  warrant  in  doe  form  Of 
kw;  by  Tiituoof  whicii  said  warrant,  and  at  the  satd 
N^aest  of  the  defendant,  ao  being  sadi  attorney,  ai^ 
acting  on  tlie  add  Tctuner,  and  at  the  request  the 
said  William  Townley,  the  s^  Lloyd  6imps<m,  so 
being  and  as  saeh  serjeant-at-maee  at  the  sdd  time 
when  ■&C.,  at  London  ubreaaid,  and  within  the  juris- 
diction of  the  said  Court,  took  and  arrested  the  pliantffi 
by  his  body,  and  fortiiwith  convened  him  to  the  sud 
DebtMS  Prison  fw  London  and  Hiddleaex,  and  deli- 
verad-him  to -the  said  keeper  of  said-prison,  aad  the 
pkdntlff  was  detained  in  the  saH  prison,  under  er  by 
Tirtue  of  the^said  warrant,  for  the  said  space  of  thirty- 
nine  days,  in  the  declaration  mentioned,  the  aaid  snm  of 
21.  during  all  that  time,  and  sUll  being,  wholly  unptid 
and  UBsatufied ;  and  on  Uie  occasion  and  for  the  pur- 
pose aforesaid  the  i^^ntiff  was  necessarily  and  una< 
vmAahly  a  little  seized  and  laid  hold  of,  and  pulled  and 
dramed  about,  which  are  the- same  supposed  trespasses 
in  Hie  declaration  mentioned:  and  this  the  defendant 
isreadyto  verify te.  Bepfieation  to  the  oecond  jiM, 
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tluit  the  nid  Edward  BoUoek  did  not  order  thst  the 

Jilaintiff  shoald  be  committed  for  forty  days  to  her  M*> 
esty's  Debtors  Prison  for  London  and  Middlesex^  in  the 
dty  of  London,  modo  et  fonn&,  &c.  At  the  trial,  before 
CoItman,J.,at  the  Middlesex  Sittings  after  Hilary  Term, 
1647,  the  defendant  prodneed,  insap^rtof  the  issue  on 
the  second  plea,  a  warrant  of  commitment,  which,  in 
terms,  corresponded  with  the  plea,  and  was  the  same 
as  is  set  out  in  £f parte  Kmnit^,  (4  C.  B.A07).  The 

n'ntiff  contended  that  the  second  plea  was  either 
,  or,  if,  by  reason  of  its  being  alleged  that  the  jud^ 
duly  made  his  warrant,  it  could  be  treated  as  good,  it 
must  inrolre,  in  the  isme  taken  on  it,  the  neeosity  of 
shewing  a  vaUd  order  of  commitment ;  whereas  the  one 
produced  was  not  valid,  aa  decided  in  this  court,  (4  C. 
B.  507),  for  want  of  its  appearing  on  the  face  of  It  that 
the  plaintiff  had  been  summoned  to  shew  cause  why 
he  shoald  not  be  committed.  The  defendant,  on  the 
other  hand,  contended,  at  the  trial,  that  such  question 
was  not  involved  in  the  traverse  which  had  been  taken, 
and  that  it  was  sufficient  if  he  shewed  that  an  order 
had  been  made  in  the  terms  pleaded.  Under  the  di- 
rection  of  the  learned  judge  a  verdict  was  found  for 
the  plaintiff  on  the  first  issue,  and  for  the  defendant 
on  the  second.  A  rule  nisi  having  been  obtained,  on 
the  part  of  the  pluntiff,  for  a  new  trial  on  the  ground 
of  miadireeUou,  or  for  judgment  non  obstante  rere- 
dietc^  cause  was  shewn  ^[ainst  it  in  Easter  Term  last, 
by 

jEJfIn,  Sent.,  and  Peaeodt,  for  the  defendant,  who 
«ontended,  for  the  reasons  at  the  trial,  that  the 
issue  on  the  second  plea  was  proved  by  the  order  of 
commitment,  which  was  produced ;  and  that  the  second 
plea  was  good,  first,  because  such  second  summons  to 
shew  cause  was  not  necessary ;  secondly,  if  it  were,  it 
sufficiently  appeared  by  the  plea  that  tne  plaintiff  had 
been  so  summoned ;  and,  thirdly,  that  the  order  being 
by  a  court  of  competent  jurisdiction,  it  protected  tlie 
defendant,  who  acted  under  it. 

Pasklgf  and  Hetmikery  for  the  plaintiff,  supported 
the  role.  Cur,  adv.  wUt. 

June  Sfi.^'WiLDa,  C.  J.,  now  delivered  judgmoit. — 
After  statinv  the  pleadings,  his  Lmdship  said : — On  the 
trial,  the  defendant,  in  order  to  snstun  this  issue,  pro- 
duced a  commitment  made  by  the  judge  of  the  sheriff's 
«onn,  which  conesponded  with  that  described  in  tiie 
special  plea,  hut  which  contained  no  statement  of  any 
previous  summons  to  the  plaintiff  to  shew  cause  why 
he  ^ould  not  be  committed.  The  jury,  under  the  di- 
rection of  the  learned  judg^  found,  on  this  evidence,  for 
the  defendant.  A  rule  was  afterwards  ohtuned,  on 
behalf  of  the  phuntiff,  to  shew  cause  why  there  should 
not  be  a  new  trial  for  misdirection,  or  juclffment  for  him 
non  olietante  veredicto;  and  the  ground  for  the  rule 
was,  that  the  order  waa  bad  for  want  of  such  previous 
anmmon^  and  that  either  the  plea,  in  wder  to  make  it 
ft  good  ple^  must  be  understood  to  allege  that  the  judge 
made  a  valid  order,  in  which  case  he  ought  to  have  £- 
ncted  the  jury  to  find  for  the  plaintiff ;  or  that  Uie  plea 
was  no  good  bar,  for  want  of  the  all^tion  of  such  pre- 
vious summons.  In  which  case  the  pbintiff  would  have 
been  entitled  to  judgment  non  obstante  veredicto.  In 
shewing  cause,  it  was  contended,  on  behalf  of  the  de- 
fendant that  the  traverse  did  not  put  in  issue  the  va- 
lidity of  the  order,  but  only  the  question,  whether,  in 
£act,  the  order  was  made  as  described  in  the  plea ;  and, 
therefore,  the  verdict  was  properly  found  for  the  de- 
fendant. And  further,  that  it  was  not  essential  to  the 
nlea  that  the  order  should  be  valid,  inasmuch  as  the 
defendant  appeared  to  have  merely  done  the  duty  of 
an  attorney  of  one  of  the  litigant  parties,  in  execution 
4^  the  order  of  a  judge  of  a  court  of  competent  jurisdic- 
tion; and  that  an  attorney  so  acting  is  protected,  whe- 
ther the  order  be  valid  or  not.  It  was  also  contended 
that  the  order  was  good  on  tiie  face  of  it,  for  it  was  not 


necanaij  that  the  isme  of  the  tammins  duiU 
stated.   But  we  are  of  opinion  that  tluse  ts^iom 
are  not  well  founded.   It  is  true,  if  an  attorney  doei 
more  than  set  a  court  of  competent  jnris^ra  in  i 
tion  on  behalf  of  his  dient,  he  is  no  tmpssKi,  ^ 
withstanding  such  court  shoald,  on  Us  motion,  do, 
act  of  trespass  by  its  officers;  and  be  would,  therefi 
be  entitled  to  the  verdict  under  the  plea  of  not 
if  an  action  were  brought  agunit  him  in  mpcctttTi 
an  act  of  trespass.  But  where,  by  a  special  plai,liki 
one  in  question,  he  attempts  and  undertake!  to '  ' 
hb  acte  under  it,  we  are  of  opinion  he  can  oil; 
out  his  justi&wtion  by  shewing  the  written 
nnder  which  he  aoted;  and,  consequeutly,  it  is 
to  the  defense,  in  the  present  case,  that  the  orda 
upon  should  be  a  vahd  order.  Aocoidiaglr,  vt 
the  jdea,  when  it  avers  that  Uie  judge  of  Uu  : 
court  diuy,  and  according  to  the  form  of 
ordered  the  plaintiff  tobe  committed  forfortydajn^ 
must  be  understood  to  aver  that  the  jadge  tude  ■ 
order  to  that  effect ;  and  the  replication,  bjr ' 
that  he  did  order  that  the  pluntiff shoald  bew 
in  manner  and  form,  &c.,  raised  an  issue  viiU  dSj 
fendant  cannot  supiwrt,  without  proving  s  nGd 
for,  if  this  issue  were  to  be  found  for  him,  it  r- 
inferred,  after  verdict,  that  the  jnd^  at  the 
construed  the  plea  in  the  sense  reqniste  fix  ib 
and  tiiat,  consequently,  saeh  an  order  bad  beci 
otherwise  tiie  jury  would  have  found  for  the  dc 
But,  in  fact,  the  order  produced  at  tbe  triil 
the  very  terms  of  the  warrant,  which  thii  0 
already  decided,  in  E*  part*  Kimiwgy  (4  C.  & 
the  occasion  of  the  plaintiff  apidying  for  hii  i 
under  a  habeas  corpus,  to  be  invalid  on  the  f» 
on  the  same  ground  of  objection  as  that  takta  I 
present  case  gainst  the  validity  of  the  order  osr^ 
warrant  waa  U)unded ;  and  it  appears  to  ns,  oa 
ciple  of  that  decision,  that  we  must  constmetiie 
be  invalid ;  and  therefore,  the  defendant  turii 
to  maiotaui  the  issue,  the  judge  ought  to  lun 
the  jury  to  find  for  the  plaintiff:  and,  fbrtbw 
we  think  the  rule  must  be  abatdnte  fori  otr 

PREROGATIVE  COUBT. 
Thcwsov  and  Bazmn  «.  HanpsicsrALLr-Mfl 
WiU—DetcripticH     Date  and  OmUaU-Oi** 
G.  D.,by  hit  latt  Will,  "reeoied  aU  fomr  I 
Codicil*,  and  teitamentarjr  Ditpmtmi,  tta^  f 
bearii^  2>ate  tke  13tk  Deeember,  1831, 
rdatet  exe/tuivefy  to  tka  Bemnim  in  Fetuf  ^i 
Cattle  EttaU.**   One  of  his  former  Willi 
the  ISa  December,  1831,  Imt  did  mt  rdaUoM 
to  the  Revereum  of  the  Tong  Cattle  Estate.  M 
former  Will  bore  Date  the  22iiil  ifajr,  1838,  •» 
relate  exclusively  to  that  Reversion  m  Fee:~am 
the  Reference,  taken  with  the  mhole  Omteit  r 
7%ree  Willi  and  with  the  Evidence  of  ' 
Testatot'a  Family,  clearly  destgnated  \ 
2Ud  May,  1830 ;  and  that  the  WiU  < 
cemiery  1831,  was  not  entitled  to  Pniate, 

The  question  in  this  case  aroee  upon  the  """'j?* 
of  the  concluding  words  of  the  last  will  of  w" 
Durant,  dated  the  7th  February,  IW4.  Tli« 
and  the  facte  are  fully  stated  in  the  judgment  bw* 

Harding  and  Baxford,  for  Mr.  HempensUll-g 
first  point  is,  that  parol  evidence  is  inadmi»l»l<  to  e« 
trol  or  expUin  a  wiU.  The  origin  of  that  I>rW 
stated  in  1  Jarman  on  Williip.a49;  and  /f«W 
Cholmondel^  (7  D.  &  E.  138;  3  Ves.  403) «  »  « 
tUority  for  us.  The  deecription  is  inaccurat^ 
such  must  be  rejected.  So,  Milier  v.  Tremt,  (8  «« 
244),  andobservaUonsonthatcaaeinWigiux*" 


'iuo/titm^ 
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ipsB  EfUteiKe,  pp.  114,  131. 
fAf  ma/,  therefore,  be  rejected. 


The  word  '*excla- 
Bat,  secondly,  if 
tH  eviileoce  be  admissible,  it  Is  not  sufficient  to  re- 
pe  the  ambiguity,  obserring  the  distinction  taken  in 
m  conrts  between  mere  parol  evidence  and  written 
jtrnettoss.  (tfarrwM  T.jS!tOR«,  2  Hagg.5A2).  Lastly, 
bnl/eTidence  which  can  in  any  way  be  admitted 
lit  be  eridence  of  declarations  contemporary  with 
^TiU;  (7lKma$  d.  Evaiu  v.  Thomas,  6  D.  &  E.  671); 
I  of  th^  kind  of  evidence  the  case  is  entirely  void. 
MB  the  whole,  then,  the  effect  of  these  last  words  is 
mn  the  will  of  the  13th  December,  1831. 
figjBnJand  Ammt,  for  Thomson  aiul  Baxter^— On 
RBce  to  the  erldence  respecting  the  state  of  the  tes- 
^1  EiiDDy,  great  confouon  woidd  follow  from  grants 
jnlMx  of  the  will  of  1831.   Then,  as  to  the  arga- 
it  on  ^  word  "  exclusively ,"  it  is  to  be  observed, 
tthcwordis  in  the  draft  submitted  to  the  deceased; 
ftbi  uobiguitv  is  latent,  and  therefore  evidence  is 
iinUe  to  explain  ^e  ambignity.   In  77ie  Oooda  of 
mm  (1  Rob.  1 }  and  Pwftte  am  Meredith  v.  Trappt 
Sib.  03 ;  11  Jur.  864)  the  reference  was  merely  by 
ad  the  error  conld  not  be  corrected  by  evidence, 
re  na  DO  ambiguity.  In  thepresent  case  the  date 
airnsiHaidB,bnt  all  therest  oftha  description  fails, 
fdls  entirely  within  the  prindpla  contained  in 
ptopontion  of  Wigram  on  Eztrindc  Evidence, 
referred  to  Fh.  Ev.,  c.  £,  s.  1 ;  Hiteockt  v.  HU- 
(«  Hee.  &  W.  363);  Doe  d,  Xs  CJmaHvr  v. 
Kill,  (3  B.  &  Aid.  G32);  MeOmn  T.  Methtien,  (2 
416);  Grtenhotuh  t.  MaHin,  (2  Add.  239);  Rt>- 
f-PiUu,  (1  Add.  38);  Awoetf  t.  JbHM,  (3  PfaUL 
JftOn-  r.  Travera,  (8  Bing.  244);  and  Wigram 
binric  Eridenoe.3 

LctKDiotoN. — Gooige  Dnrant,  of  Tong  Castle,  in 
iire,  died  on  the  29th  November,  1844.  He 
■buit  wills  and  testamentary  instruments,  some 
^>eb  1  most  particularly  notice;  there  are  others, 
i^do  Bot  appear  to  me  to  have  any  direct  bearing 
4>  Mtioa  which  I  have  to  decide.   Messn.  Thorn- 
KMBixter  are  two  of  the  executon  named  in  a 
■  oented  by  the  testator  on  the  7th  February, 
■HviiicfawiU  is  marked  with  the  letter  C.  They 
■Vpnlate  ni  this  will,  exclusive  of  all  other  testa- 
■^piMTB.  The  otner  party  in  this  cause  is  Mr. 
NanUll,  and  he  is  a  l^tee  m  a  will  bearing  date 
li.tth  Deoember,  1831,  marked  A,  and  he  prays 
of  Uiat  will,  together  with  the  will  of  1844. 
to  be  decided  arises  from  the  following 
1^  with  which  the  will  of  1844  concludes:— 
1*S  former  tmUr>  eodieil$,  and  tedimentary  diipo- 
>^rw  of  Of^  time  or  tinea  hamo/are  matfo,  APOfpf 
^iwmgtUue  th«       Dtamber,  1831,  which  re- 
oelmiTely  Uttka  reversion  in/e$oftht  Tong  Cattle 
^  The  operation  of  this  danse  Is  purely  a  qan- 
■fonrtniction.   It  is  dear,  that  all  wills  an  re- 
the  one  described  by  the  teetator ;  that 
>  dtsoribed  is  revived,  and  in  effect  republished, 
Aboing  always  that  I  am  conndering  *  will  made 
itetate.   Apparently  this  passage  is  not  sub- 
")  doubt,  for  the  instrument  is  described  by  its 
ud  its  contents.   If  any  doubt  can  be  raised,  it 
Warix  bom  foetsand  circnmstances  dehors  the  will 
i^l;  in  other  words,  if  there  he  a  donht,  it  is  a  latent 
^ty-  The  questions  which  arise  with  reference 
nit  ambiguities  are  often  of  great  difficulty;  but 


ur  settled 

^^to  the  prim^piw  mt  nzea  oy  ueciuvu  vuum.  xu 
Hwever,  be  necessary  to  do  more  than  rimply 
:«siKh  of  the  mles  whidi  apply  to  this  particular 
21?"^  ue  tobe  fonndin  Sir  James  Wigram's  ad- 
treatiae;  for  it  is  obvions,  that,  in  considering 
JJ^^n  and  effect  of  a  revoking  clause,  I  must  be 
'^<>J  the  Muoe  principles  as  those  which  apply  to 


the  interpretation  of  a  devise  or  a_  bequest— tiiey  are 
all  equally  to  govern  the  construction  of  a  written  in- 
strument. In  looking  for  the  true  construction  of  this 
passaffe,  I  first  direct  my  attention  to  the  will  bearing 
date  the  13th  Deoember,  1831.  This  is  a  will  conteined 
in  twenty-six  rides  of  paper,  comprising  very  numerous 
devises  and  bequests,  and,  consequently,  not  according 
with  the  description  given  by  the  clause  in  the  will  of 
1844, namely,  a  will  "  which  relates  exclustv^^to  the  r«- 
wmofi  in/ee  of  the  Tong  Castle  estate"  It  is  right,  how- 
ever, to  add,  that  this  will  of  1831  does  devise  the  re- 
version of  the  Tong  CaaUe  estate.  There  is,  however,  m 
will,  dated  the  22nd  Miyr,  1839^  which  does  relate  "  w 
dusivefytotkerevertUminfeei^the  Tong  CatUa  eatate^ 
but  disposes  of  it  in  a  different  manner  from  the  will  of 
1831.  I  now  look  back  to  the  clause  of  the  will  of 
1844,  and  I  must  remember  that  it  is  a  description 
a  will  to  be  revived.  The  will  of  1831  corresponds  ta 
the  description  of  the  instrument  to  be  revived,  in  date ; 
the  will  of  1839  to  the  description  of  the  contents. 
The  question,  properly  put,  is  not  which  will  the  tes- 
tator intended  in  his  own  mind,  but  which  will  the 
claaae  in  the  will  of  1844  most  properly  designates 
with  reference  to  the  contents  of  all  the  three  instru- 
ments, and  to  all  other  foots  and  cirenmstaDces,  which, 
according  to  the  rules  of  cmstraction,  I  un  at  liberty  to 
take  into  my  oonrideratt<ai.  One  of  the  admitted  roles 
of  constructiw  is,  that  every  claimant  nndera  will  has 
a  right  to  require  that  a  oonrtof  constmetion  shall 
place  itself  in  the  ritnation  of  the  testator,  the  meaning 
of  wh(Me  language  it  is  called  upon  to  declare.  (Wigr. 
£xtr.  Evid.,  p.  76).  Then,  what  would  be  the  eonse- 
qnenoe  of  decreeing  probate  of  the  will  of  1831  ?  Why, 
muiifeatly  to  destroy,  in  many  respects,  the  operation  of 
the  will  of  1844,  and  to  throw,  contrary  to  the  expressed 
intention  of  the  teetator,  the  whole  of  his  testamentary 
intentions  into  confuuon,  which,  from  the  contents  of 
the  will  of  1844,  it  is  manifest  he  could  not,  and  did 
not,  contemplate.  Whereas,  on  the  other  hand,  to  reject 
that  constnictioD.  and  to  hold  that  the  clause  in  the 
will  of  1844  applies  to  tiis  will  of  183^  would  carry 
into  effM  tiie  testator's  intntions.  Woiud  not  the  tes- 
totonlf  he  were  asked  to  put  his  meaning  upon  the 
words  of  that  clause,  say,  "I  meant,  by  the  description 
in  the  clause  of  the  will  of  1844,  the  will  of  1839:** 
and  is  not  the  Court  at  liberty  so  to  interpret  it  ?  Is 
there  any  rule  or  any  case  to  prohibit  my  so  doing  2 
What,  ^ner  all,  is  a  devise  in  a  will  but  a  description 
of  the  devisee  and  the  thing  devised;  and  what  is  a 
revoking  clause  but  a  description  of  the  instrument  re- 
voked 1  And  are  not  doubts  in  both  cases  to  be  solved 
in  the  same  way?  The  description  of  a  will  by  ita 
date  cannot  be  more  conclusive  than  the  description 
of  a  devisee  by  name;  and  how,  when  a  doubt  arises 
as  to  the  person  meant  as  deviss^  is  the  ease  treated? 
It  has  beoi  and  is  a  maxim  of  construction,  that  Veritas 
nomlnis  tollit  erroiem  demonstrationia;  and  so  in  this 
case  it  mi^ht  be  said  that  the  truth  of  the  date  would 
do  away  with  the  error  In  the  description.  But  see  how 
Mr.  Baron  Parke,  expresung  the  opinion  of  aU  the 
judges  spoke,  in  the  case  of  Lord  Camels  v.  Bltmdell, 
(lH.L.Cas,  786}:— "It  m^  be  conceded,  that,  where 
a  devisee  is  described  by  his  Christian  and  surname,  and 
some  other  distinctive  circumstance^  and  no  person 
answers  both  descriptions,  and  there  is  nothing  in  the 
rest  of  the  will,  or  the  admitted  evidence,  to  shew  who 
was  meant,  the  name  would  prevail,  and  the  descriptive 
circumstance  would  be  rejected.  But  the  maxim,  *  Ve- 
ritas nominis  tollit  errorem  demonstrationia*  is  not  in- 
flexible, as  has  been  explained  by  Lord  Chief  Jnstioe 
Gibbs^inthecaseof  jDMV.^N(Au>aif«.  For  ifit  be  clear, 
upon  the  doe  constmetton  of  the  will  with  reference  to 
the  evidence  of  the  state  of  the  family  as  known  to  the 
testator,  that  the  meaning  of  the  testator  as  expressed 
bjr  tiw  will  waiE^  that  the  pencm  described^  and  not  the 


Digitized  by  Google 


816 


THE  JURIST, 


peisoa  named,  wu  to  take,  the  deaniptlm  will  prevail 
oTer  the  name;  for  the  rule  in  qoesuon  has  no  oih«r 
ebiect  than  to  aasist  in  diaooTcriog  the  meaaing  of  the 
wul,  and  is  not  awUcable  where  it  leads  to  a  construe- 
tion  contrary  to  Uie  ncpreffnd'meamng  of  the  testidor. 
MtMf  then,  the  ^nestioa  would  be,  Buppo^n^  even  thia 
warn  a  deTiia  tar  a  pexsan  by  nam^  whetha  tb»  ooa^ 
text  and  the  evideiioe  of  the  state  of  the  fomify  does  not 
caose  the  description  to  prewl  over  the  desk^iaiion  b^ 
name.  We  think  the  context,  confded  with  that  evi- 
dwce,  clearly  denotes  that  the  name  of  *  Edward'  ia  a 
mistake."  And  in  the  same  case,  (p.  799),  LordLynd* 
harst  says — *'  So  that  it  was  a  qnestion  of'  description, 
and,  one'  part  of  the  description  beiiw  iueonuatent  with 
the  rest  of  the  description,  the  questiea  was,  which  part 
of  that  description,  taking  the  wliole  together,  ought  to 
pievail.  Upon  that  ground  the  judges  have  decided, 
and  ujion  that  ^nnd  my  opinion  is  in  conformity  with 
the  opinion  ^frtuch  they  have  exp^cessed.  Therefore  the 
911MU011  was,  what  part  of  tlu  dcaeripUon  onght  to 
pnvMlt  We  vmboand  by  the  evitoice  as  it  appeared 
to  Qs;  and  vipom  the  evidence  we  an  of  opinion  tnat  tbt 
daaariptieB  whii^  is  in  oonfennity  with  the  conchisioB 
to  which  the  learned  judges  have  come  on«ht  to  pre- 
vail, having  no  donbt  oS  what  tbo  testators  intention 
was.**  It  appears  to  me  that  tins  authority,  confirmed 
hy  the  opimra  of  Lord  Lyndhurst,  and  supported  by 
that  of  the  Lord  ChaneeUor,  eoables'mfr  saiisTactoiily  to 
dispose  of  this-  case ;  for  sorely,  if  tike  context  and  evi< 
dmeo  may  cause  the  deseriptiMi  to  pMveil  over  a  deeig- 
imUImi  by  name  of  a  devisee,  the  context  and  evidence 
may  give  preponderance  to  the  description  over  the 
date.  I  am  well  aware  that  thfrdeseriptiwi  in  the  clause 
of  the  will  of  lB4i  has  beoi  attempted  to  be  inmMd, 
bjr  niendinr  that  then  were  no  spwial  imtroctieiw  ftr 
the  woid  **  exolaslvely,"  and  that  Hr.  FhUlipa  has  been 
emnined  to  prove  thai  aircrmMit.  But,  in  whatever 
wagr  I  view  tlmt  part  of  the  oaae,  mj  opkdoa  remous 
TOchaiyd,  For^  first,  I  doabt  greatly  whether  I  can 
neeive  any  evidence  to  shew  that  there-were  no  instmc 
tiens  for  the  word  "e»ijunTdy ;"  and,  secondly,  if  l 
oottld,  it  would  not  ftdhnr  that'  the  testator  Md  net 
read  tlw  will,  and  a^mw  of  thsvword  **  extJosivel^' 
being  inaerted;  Testaton^  ^v^-  as=tikl»  testator- did^ 
gomial  iBstructI<ws,  and  do  not  dictate  to  tiMir  soli- 
citors the  iwecise  words  to  be  adepjted.  Acaio,  sap- 
ponac  the  evidence  to  shew<  that- the  wwd  "exdu- 
aivel^*  was  inewtcd  witiiottt  inatmctioBSf  and  even 
to  diewibat  the:  testator  did  not  knaw  of  its  ineerUon; 
and  atiU  nuMv  that  I  nhstU  ha  justified  in  strikinc  out 
thatwopdflrom  the  wiU,  and  of  oovzserfiMU  tlie  prabate : 
X  aajv  sapposing.aU  this — fo*  I  put  it  o^y  IvypotheU- 
oally,  tuMnot  with  Uie  idea  tliat  I  could  adopt  such  a 
popoaition— what  would  be  the  result  i?  Why -this,  and 
this  01^,  that  the  deseriptivfr  words-would  apply,  with 
Ism  Btriogency  to  the  wtllof  1839  than  with  the  word 
"  eccciosively"  inserted.  But  stUltlw-wordswlucli  relate 
to  the  reversion  of  the-  ToKg  Castlft  estate  wo^  AM4y 
much  mMe  stronglv  to  the  vnll  of  1889,  which  r^atea 
to  such  estate  exclusively,,  than  to  the  will  of  1831; 
wtii^  does-  indeed '  dUposei  of  that  revmion,  bat  only 
inter  alia.  I  she^,  even  on  that  supppnUon,  «nter- 
tiin  UD  doabt  ta  which  will  tha  teatalor- intended  to 
nfiwi  I  should  think  BtiU  that  thrt  which  was  defteto 
whoUy  and  entirely  correspondent  with  the  description 
was-ttw-instruBsot  referred  to,  and  net  the  will  of '1831» 
wfakh  aaswcred  the  desorijitaea  in  pact  only.  In  addi- 
tion to  the  arguments  atbio^  from  the  context  of  theee 
three  instruments,  I  have  a  right,  and  indeed  am  bound, 
to  look  at  the  facts  and  citcnmstutces  in  the  cause — 
tha  iafereaoes  t«  be  drawn  &om  the  state  of  thf  testa- 
tor's family,  com>led  with  the  contents  of  the  will :  of 
ISOl.  Mr.  Fhilltps,  in  answer  to  the  eighth  interroga- 
torv.  d^ses  tiiat  Uie  deceased  bad  liad  other  lawful 
dultttan,  and  that  they  had  all  died  previous- to  the 


month  of  Janouy,  1844  Itm>al4  be  eo^my  tsa 
lavbsbility,  I  m^ht  say  to  all  eommoa  acnse,  tonj 
pose  that  tiie  deceased  intended  to  rerive  a  vdT 
favour  of  ddldna  who  were  dead  befoe  he 
to-«n«ate  tha  will  of  1844  Isnofo^nioB,) 
that  I  ought  not  to  decma  probate  of  the  will  I 
and  I  feand  that  indgniant  aoleW  OIL  the  I 
wiUofia44t  of  tbawiU  of  Iflai,  w^theviUon 
and  upon  the^evidenee  of  the  state  of  the 
mily  yrhea  be  mad*  the  will  of  1814.  1 1 
oonsideratioB  eveiTthing.  else  TthiA  vgfmti 
cause.   I  am  satisfied  that"  the  evidmee  « 
I  rely  Is  legitimaia  evideooev  sad  I  refit  to 
upon  which,  as  I  think,  the  least  deitiit 
I  believe  that  the  judgment  I  now  gireiit 
the  doctrine  laid  down  by  the  bwt  snthoriti 
□At,  that  I  know  of;  opposed  to  any  deciaon. 
of  Payiu  and  Mertmh  v.  TVv^fi  (1 
Jur.  1C6,  8fi4)  was  adverted  to  in  the 
that  decision  does  not  aayear  to  me  in  M|]r  < 
militate  agsinst  the  waMuaioas  I  havecoBw  1 
case.  Had  I  entartaiaedany'«Mho^Mn,  1 1 
course,  harva  paused  before  I  em*  toai^  £ 
sioa.   I  tbink,  bewever,  that>a  few  weidi 
deer  distioetiea  between  the  two  eaees.  Is  i 
Pe$m«  tmd  MeredUk  v.  Ttap^  the  terialw  1 
cuted  a  codicil,  dated  the-9th  novembfr,  183^  1 
clared  it  to  bo  a  codicil  to  his  will  usdt  by  I 
Meredith,  Esq.,  of  8,  N<Bw-8qnare,  Ltiieolii'Hia,i 
the  12th  May,  18^.   Now,  this  denipdoB  1 
omte  deacr^ttion  of  the  will  refecred  te,  for 
a  will  of  that  date  prepared  by  Mr.  Ueredilk 
suggested  that  the  will  intanded  by  the  t«lili 
wuT  bearing  date  the  17th  October,  1838,  Mil 
re£Brence  to  the  will  of  the  IBtfa  Say,183?,.' 
t^Eo.   The  prineipal  aiynmant-  went  xxfRa  At  I 
having -destnmd  a  aawr»  ia  4Mii(ate,ofth»i " 
leth        1887;  andTothar  ofamuMtanoK 
red  to,  aS'tMidi^  toaofiMirt  tbaavemnt 
mistake  had  li«en.madek  Bat  it  apysM  t»i 
that  that  ease  was-weU  deaided,  but  tliat 
could,  undcg  tfaaarcnmstanecB^  havasrttft 
1880;  beoonae, though eridenee  of  a^iertiis* ' 
be  admitted  to  deelara  the>  meaniag  of  tlai 
testator  haa  writtra,  of  a'ppssaaolMndiil 
instrumeotf  irineh  Might-peeaiUytea^to 
by  the  laoBds.-  writttts^  the  testator  did  ait 
piUbh  ths^wiUiof  U8r,  y«t  by.no  |MBitilit}« 
be-  adwittnd  to  Aaw  thaitha-had  paWdHitbt 
1889.'  fijr  thaea  wondi  written  u  thit  o>«-^ 
laigbit  ba-  aridwiiSy  da  flntOtt.to  sfasi^iatai 
thet»  could  not  b*  Inal.  evidence- ta-Asw 
carried  into  effect  In>that istane,  fatibm 
words  fl^iieh,  by  pessibility,  oould  expe» 
tion  of  tho  wiUiOf  ISSft;  ther^My  to  bsre 
for  tha  will  of  1 63a  woold  have<  beePr  not  to  gi 
and  •meanin^'to  what  w«a  miltai^  but  to  wbst  *« 
tended  to  be  writtei^,  and  ww-net  wriUeo; 
no  legal  principle  «f  whidi  1  au  oofpoiMt,  is^ 
nude 'under  thastatata,  th»olaBe»inq««tieBO» 
struck  out,  of  necessity-  theta  was  given  te  it  tl»  I 
meania^ tha  nerdsiooidd  bear.  BattheciMiMM 
of  th*  piesent  caaa<  are  difbraat,  beeaas^  si  II 
tdieady  endcavonnd  t«  explain,  tb»  desniittMa  * 
inattuiaent  to  ba>  revived  may  anjk  te  the  irill  of 
22iri -May,  1889^  and  not  to  the^of  18S1,  uf  1 
bx  eonatractlon  only,  founded  on  adadwihle  enM 
without  addiw^.ta  the^  passige  to  be  eoBstnic^  ' 
these  Teaaons^  1  shaU  pfoaeaBee  for  the  will  of  U 
andrefasep^hateof  thewill«fl831.  PieMciH 
prayed  of  thowiU  of  1839,  because  it  reiltei«w)i»n 
to  real  eataie,  and  thegefiwe  ifit-aot mueiwytg 
8hoaU^aadk»any  decree- Telatiivthtfete.  Twmw 
both  parUes^flsust  ooaoe-oat  of  the  estata 
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COUET  OF  CHANCERY. 
|giuT  T.  BizKB^ZW.  11, 1848,  and  J<m.  80, 1649. 
aUmsSocM^BiH  to  redeem  by  Member—Aecoimt. 
ikSvUti^aBuUdingSocU^^ettahlUhedmuUrStat. 
1^7  Wm.  4,  e.  32,  XHi.  per  Momtk  SubeeripHon  and 
%ftr  Month  Bedemptioi^moniet  toere  p<ymele  on  auA 
mij  mtil  ISO/,  tkoutd  be  realited  far  non-borrowitip 
W«n.  3%e  Mortgage  fy  a  born»pi$tff  Member  did 
tiaHtin       Ctaute  for  RedmpHom*    Own  BiU 
Vljrtkehrrotpinff  Member  agianH  UtTyiuteaof 
f8mi^,U>  redeem  tJU  Propvty  upon  wbidktktpm'- 
$ocured—-Heidi  upon  the  Confine' 
»  (flke  M»fffaao-deedf  that  the  Mortgagor  woe 
^  tatitUd  to  redeem  won  Paymmt  ef  aU  fiOure 
lA^  SdtergBtiomt  oMSedemption-momei, 
&  WIS  to  appeal  from  a  deciaiou  of  Wigram,  V.  C, 
Kted  12  Jar.  551,  and  6  Hare,  87).   The  suit  was 
tattd  to  redeem  certun  pKmuiea  situate  at  Hoxton 
htbeEdgeware-road,  which,  by  a  deed  of  the  11th 
I^ISU,  had  been  conveyed  by  the  pWntiff  to  the 
Wi^  the  trustees  of  "The  Equitable  Provident 
ditim  and  Savings  Fund,**  by  way  of  mortg^. 
■wxntioQ  waa  estabUihed  in  September,  184^ 
r  tiw  6  &  7  Will.  4»  c  3S,  for  tha  rwolation  of  be- 
hnldiog  Bocieties.   The  objects  of  the  aodety  were 
kd  to     first,  to  raise  a  fund  to  lend  to  the  mem- 
idi  Kiina  as  they  might  from  time  to  time  re- 
f  te  toMt  them  to  pnrchase  freehold  or  leasehold 
1^,  to  boy  land  for  bailding  purposes,  and  to  aa- 
Miik  to  eomplete  nofini^ed  houses,  or  to  erect 
1}  Kcondljr,  to  afford  to  persons  who  did  not  de- 
ipntcbiee  property  a  secure  and  profitable  invest- 
»  neb  sums  as  they  miffht  think  proper  to  de- 
iff  monthly  payments  of  10*.,  all  monies  thus 
H  bong  lent  out  to  other  members  on  the  security 
■piweitT  purchased  br  them;  thirdly,  to  enabb 
■Hirbo  Sad  obtained  kana  by  way  of  mortgage 
Pwproperty,  to  pay  off  such  ineambianees,  and 
■IP"*  the  debt  to  the  association  by  easy  monthly 
B  that  at  the  termination  of  the  aasoeiation 
iben  would  find  themselves  relieved  from  a 
iMt  Anrinfi  the  existawe  of  which,  while  owing 
individual,  they  were  in  constant  dread  m 
of  the  mortgage,  and  a  forced  sale  of  their 
tproceeding  wm^  could  not  take  place  while 
r  vu  owing  to  this  association,  so  long  as  the 
I  were  not  in  arrear  with  their  payments  six 
m  months.   The  following  were  the  most  im- 
of  the  rules  of  the  society  that  were  referred  to 
^DBcnt  of  thia  case: — 
ST.  "That  tmxy  member  irfthia  aasodatton,  on 
"  iMiith]^  meeting  in  October,  1844,  shall  thence 
itt  plying  hia  «r  her  sabsmption-money,  <a 
per  share,  for  each  and  every  share  be  or 
>;  bold,  and  shall  afterwards  oon^ue  to  pay  his 
rabacription-moneT  of  IQf.  ^  share^  with  all 
tnieh  may  become  one  from  him  or  her,  at  every 
general  or  monthly  meeting,  until  the  oo- 
the  aaeociation  shall  nave  been  fully  accora- 
""^Mi  eveiy  member  n^lecting  so  to  pay  hia  or 
™«riptjon  in  arrear  ah&U  be  fined  agreeably  to 
of  fines  annexed.   An^  member  (not  having 
•wdt  mortgage  to  the  asaociation  herrinafter  men- 
Mi  contiiraing  to  n^ect  the  iiayment  of  his  or  her 
■uy  nbecriptiona,  until  the  fines  incurred  thereby 
u  cqoftl  all  the  monies  actually  advanced  by  him  or 
>^^re  of  the  entrance  leoSf  shall  thereupon 
■  to  Dea  member  of  the  asBodatuoi,  and  forfeit  all 
•Wmterest  therein." 
!™^42.  "That  at  every  general  meeting  for  advanc- 
Stoin«ehoWets  the  amount  of  their  shares,  the 
ihall  offer  for  general  competition  one  share 
i^'J        at  such  premium  as  they  may  deter- 
ud  tlie  member  who  oflbnthe  greatest  premium 
^OL-Xm.  11 


beyond  the  sum  so  fixed  shall  be  declared  entitled  to 
the  advance,  and  shall  be  at  liberty  to  take  snoh  num- 
ber of  additional  shares  as  the  chairman  of  the  directors 
may  determine,  at  the  same  rate,  provided  he  immedi- 
ately declares  his  intention  of  doing  so,  and  provided 
the  sum  to  be  advanced  upon  such  sharee  shall  be  within 
the  amount  which  the  directors  shall  declare  thev  have 
to  dispose  of  at  such  meeting.  The  directors  shaU  have 
power  to  sell  an  additional  c|uarter,  half,  or  three-quar* 
ter  share,  at  the  same  premium  as  the  lut  purchase,  if 
required,  and  such  sale  shall  take  place  about  half-past 
eight  o'oloek  in  the  evraing." 

Art.  48.  "  That  when  any  member  shall  be  entitled 
to  recave  the  amount  of  the  value  of  his  share  or  sharei^ 
pursuant  to  rule  42,  he  shall  give  notice  to  the  manager 
of  the  nature  and  dtuation  of  the  property  intended  to 
be  offered  as  security  for  the  future  payments  in  re- 
spect of  such  share  or  shares,  and  deposit  with  htm, 
for  the  surveyor,  the  foe  speofied  in  these  rolsa  tax 
making  such  survey,*' 

Art.  fi8.  **  That  m  the  mortgage  the  usual  covenants 
for  insurance  shall  be  Inserted;  it  shall  be  specified,  that 
In  case  the  said  member  shall  at  any  time  thereinafter 
fail,  neglect,  or  refuse,  for  six  monthly  nights,  to  pay  all 
or  any  of  his  or  her  snbseriptlouL  payments,  and  re- 
demption-money, or  to  observe  and  panorm  aU  or  any 
of  the  regulations  on  his  or  her  part  respectively  to  be 
paid,  observed,  and  performed,  then  the  trustees  for  the 
time  being  shall  appoint  a  person  or  persons  to  collect 
the  rents  and  profits  of  the  premises  therein  mentioned; 
but  should  the  same  be  Insufficient  to  satisfy  the  pur- 
pose aforesaid,  then  the  said  trustees  ^all,  without  the 
concurrence  or  consent  of  such  member,  absolutely  sell 
and  dispose  of  all  or  any  part  of  the  sud  premise^ 
either  by  public  auction  or  private  contract,  for  the  most 
money  taat  can  be  had  or  gotten  for  the  same,  and  shall 
receive  the  purchase-money  arising  therefrom ;  and  at 
such  public  sale  the  trustees,  or  one  of  them,  or  some 
other  person  to  be  wpmnted  by  them  or  him  in  wriU 
ing,  shall  be  allowed  to  buy  in  the  premises  on  behalf 
of  the  assodation,  and  to  resell  the  same,  without  being 
answerable  for  any  loss  to  be  occasioned  by  snchre-ealsg 
bat  that  if  any  loss  should  be  occationed  by  such  re-saU^ 
it  shall  be  home  by  the  mortgu;or;  and  out  of  the  money 
to  arise  from  such  collection  of  rents  and  profits;  or  such 
sale  aa  aforesaid,  the  trustees  for  the  time  oelng  shall,  in 
the  fitst  place,  discharge  all  costs,  charges,  and  expenses 
which  may  be  incurred  on  account  of  such  collection  of 
rents,  or  sale  or  sales,  or  in  any  wise  relatlog  to  the  truata 
therein  contained;  and,in  the  next  place,  shall  retain  and 
reimburse  themselves  and  the  siua  association  all  such 
prindpal  subscriptions  and  other  payments  as  shall  be 
then  due,  owing,  and  payable  by  such  member,  under 
and  by  virtne  these  rules;  and  the  mortgage,  and 
the  monies  so  retained  for  the  said  assodation,  A.aSl  ha 
Immediately  placed  at  the  bankers,  to  the  account  and 
for  the  use  and  benefit  of  this  association,  and  ther 
shall  pay  the  surplus  (If  any)  arising  from  such  sale 
or  collection  of  rents  to  the  sud  member,  or  to  such 
other  person  or  persons  as  he  or  she  sbcill,  by  writ- 
ing under  his  or  her  band,  direct  or  appoint  to  receive 
the  same.  That  in  case  any  mortga^r  shall  be  him- 
self the  actual  occupier  of  any  premises  mortgaged  to 
this  seBoeiation,  tiien  and  in  such  case  the  raortg^;e- 
deed  shall  contain  a  stipulation  that  he  diall  become 
tenant  to  the  trustees  at  a  rent  which  shall  be  suffi- 
cient to  cover  tiie  amount  of  his  yearly  payment;  and 
the  trustees  shall  have  power  of  distress,  as  in  cases 
of  landlord  and  tenant;  and  with  the  money  to  be  pro- 
duced by  such  collection  of  rent,  issues,  and  profits, 
or  such  sale,  the  trustees  for  the  time  being  shall,  in 
the  first  place,  discharge  all  costs  and  expenses  which 
may  be  incurred  on  account  of  such  collection  of  rents, 
or  sale  or  8ale&  or  in  anywise  relating  to  the  same. 
And  in  tiie  said  mortgage  It  shall  be  deolaied,  tiiat  the 
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TCceipt  or  reoripta  of  the  tnutees  fat  the  time  b^ng, 
vctinff  under  the  deed,  Bhall  be  a  auffieient  dischaif^ 
■and  diechaif;ee  to  all  tenants,  purchasers,  payinr  any 
money  to  each  trastees,  without  being  acooantable  for 
the  misapplication  or  non-application  thereof ;  and  the 
parehaser  or  purchasere  shall  not  be  required  or  under 
the  neoeeslty  of  inqniring  into  the  propriety  of  saoh 
sale  or  salee,  or  whether  any  soeh  denuh  w  oefidmey 
shall  have  taken  place." 

Art.  62.  **  That  if  any  member  of  this  aMoeiation 
shall  be  denrous  of  paying  off  and  redeeming  any  eecn- 
rity  or  secniities  whica  be  or  she  shall  have  glrea  to 
■iau  aasodation*  and  shall  give  notice  of  soch  his  or 
■her  deeire  to  the  manager,  the  directors  shall  allow 
mdi  member  the  profits  of  his  share  or  shms,  made  np 
to  such  time,  and  shall  make  a  deduction  of  saeh  pro- 
fits, and  of  the  amount  of  snbseriptioas  pidd  in  by  such 
member,  from  the  full  amount  expressed  to  be  secured 
in  and  by  the  mortgage ;  and  the  directors  are  hereby 
authorised  and  empowered  to  recetTe  the  balance,  either 
in  one  payment,  orbv  such  instalments  as  the  directors 
and  the  member  shall  a^ree  upon  ;  and  on  payment  of 
the  balance,  together  with  all  fines  due  in  respect  of 
such  share  or  uiares,  the  directors  shall  authorise  the 
tmstees  to  deliver  all  deeds  and  other  doeuments  in 
thdr  enstody  relating  to  the  mortgage  so  redeemed  to 
the  member,  and  afr  his  or  her  c<»t  indonw  a  leeelpt  or 
acknowledgment  of  payment  on  such  mortgage,  ac- 
cording to  the  6  &  7  WiU.  4,  c.  M." 

Art.  103.  "  That  when  the  amoant  or  Talne  of  1201. 
shall  have  been  realised  for  eadt  share,  after  all  the  ex- 
penses and  liabilities  of  this  asBOcistion  shall  have  been 
fnllT  pud  and  satisfied,  tiie  accounts  shall  be  findly 
audited,  printed,  and  sent  to  each  member.  In  maimer 
heteinbeiore  mentioned,  and  this  sssociation  shall  ter- 
ninate ;  and  the  trustees  shall,  upon  the  authority  in 
vriting  of  the  directots,  signed  by  the  chairman,  and 
attestra  by  the  manager,  deliver  up  to  each  memlwr,  or 
Us  or  Iter  leral  repreeentative^  the  title-deeds  and  otner 
doenmenta  iniich  shall  hare  been  d^wnted  with  them 
tj  such  membw  as  a  security  to  this  association,  and 
raaB  and  will,  at  his  and  th^  reqnest,  indorse  on 
his  mortgage  and  security  a  receipt  for  all  the  monies 
Intended  to  be  secured  thereby,  pursuant  to  the 
«&7  WiU.4,c.32,afi.»' 

The  pluntiff,  in  1846,  with  the  view  of  obtuning  an 
advance  of  money  to  erect  some  houses  on  the  land  at 
Hoxton,  became  a  member  of  and  subscribed  for  twelve 
and  a  half  shares  in  the  association,  by  becoming  a 
purchaser  of  that  number  of  shares  in  the  manner  pre- 
scribed by  the  42nd  article  and  the  premises  at  Hox- 
't<m  and  in  the  lOdgeware-ioad  were  acc^>ted  by  the 
aaaodation  as  a  mortgage.  The  mortgage^eed,  dated 
the  11th  A|>rtl,  1848,  recited  the  title  of  the  plaintiff 
to  the  premise^  the  institution  of  the  association,  and 
that  tiie  shares,  on  being  realised,  would  amonnt  to  1201. 
each ;  that  the  pluntiff  had  become  entitled  to  twelve 
and  a  half  shares,  and  was,  according  to  the  rules  of 
the  association,  entitied  to  receive  out  of  the  funds 
thereof  760L  in  respect  of  the  said  shares ;  and  that  for 
Securing  the  doe  and  regular  payments  of  the  subscrip- 
tions, ledemption  fee,  and  other  monies  which  should 
become  payaole  by  the  plaintiff  in  respect  of  his  shares 
it  had  been  agreed  that  the  said  premises  should  be 
assigned  and  demised  to  the  defendants,  the  trustees  of 
Ha  asBodatlon,  upon  tiie  tmsta  thereinafter  declared ; 
and,  in  cwudderation  (tf  the  stun  of  TfiO/.,  the  parties 
thereto  of  the  first  and  senmd  parts  assigned  ana  trans- 
ftnred  the  messuages  and  premises  to  the  trustees  of  the 
aasodation  for  the  reudne  of  the  terms  therein  men- 
tioned, upon  trust,  if  the  pMntiff,  his  heirs,  executors. 
&c.  should  fi^m  time  to  time  duly  pay,  obeerve,  and 
perform  all  the  subscriptions,  payments,  redemption- 
moniea,  and  regulations  on  his  and  their  Mrt  to  be 
p^d,  observed,  and  perfbrmed,  according  to  the  artidea 


of  the  assodation,  in  respect  of  the  aid  tm 
half  diares,  to  permit  the  pluntiff,  hit  «u 
&c.,  to  hold  and  enjoy  the  sud  premiie^  and 
the  rents  and  profits  thereof  fin  his  and  thi 
benefit.   But  if  the  plaintiff  should  bil, 
refuse,  for  six  monthly  meetings,  to  make . 
or  any  of  the  subscriptions,  payments,  tad 
monies,  to  observe  and  perform  all  or  any  a 
tions  on  his  or  their  parta  to  be  pud,o1 
performed,  or  should  neglect  to  keep  tiu 
good  repair,  or  to  pay  the  rent,  or  to  obn 
form  all  the  oovanauta  in  the  leass  on  idik^flMf 
held,  and  insore  the  premi8ea&omfin,«rif  hi ' 
become  bankrupt  or  insolvenL  then,  in  anjr  -  ~ 
such  cases,  the  tmstees  of  the  wocistioii » 
point  a  collector  of  the  rents^  and  thereoct 
and  effect  all  the  purposes  afoiesud ;  and  if  tl 
shoold  be  insufficient  for  mch  purposes,  opw 
sell  the  said  premises,  and  out  of  tlu  motiia 
from  such  rents  and  profits  or  sale,  in  the '~ 
to  retahi  and  pay  the  expenses  ineomd  ii 
tion  of  the  tms^  and  then  to  retain  for  tb 
^  such  subscriptions  and  other  paymeats  ■ 
then  and  should  thereafter  beoame  dut  o 
p^able,  in  respect  of  the  said  sharea, 
tiff,  his  e»eiit«^  admlnisfaraton,  and  mipi, 
latiog  the  probable  duration  of  the  said 
it  b«ng  thereby  declared  and  agreed, 
such  sale  as  aroresdd  should  take  plaeB, 
which  should  at  any  time  afterwards  bw 
respect  of  the  said  shares  should  be 
due  at  the  time  of  such  sale,  and  t 
should  be  fully  deducted  and  paid  out  of 
raised  by  virtue  of  the  said  powers  or  tnnt^ 
the  trastees  or  directors  of  the  sssociation 
late  the  amount  accordingly;  and  upon  ti 
surplus  money,  if  any,  to  arise  from  sndi  ok 
as  aforeswd,  to  the  pUbatiff,  lUs  hrin,  exeeati^ 
nistraton^  and  assigns.   ^Hie  deed  tiies  cost 
usual  clause,  that  the  receipts  of  the  tnutM 
good  disch^ges ;  and  covenants  on  the  ^ 
pluntiff  that  ne  wonld  make  the  paymoliad 
the  regulations  prescribed  by  the  artidaafl* 
dation  in  respect  of  his  shans ;  and  th  '  "  " 
sale  of  the  property  under  the  tmsts  tbe 
tuned,  any  loas  should  arise  to  the  sssodatiH, 
make  good  and  pay  the  deficiency  to  the  ' 
The  plaintiff  fell  into  aiTBar  in  nspect  of 
subscriptions,  and  the  tmstees  of  the  aaa 
cised  their  power  of  sale,  as  to  part  of 
comprised  in  the  seenritT.  The  iddatil^  ca 
AprO,  1847,  tendexad  to  the  trastees  6901, 
wnicn  he  edculated  to  rem^  due  in  re^ 
mortgage,  but  tiu  tnutees  refused  to  rsoein 
as  a  payment  upon  account;  the  plaintiff  ilio 
pay  the  costs  of  the  solicitor  of  the  asNci^ 
biU  prayed  that  an  account  might  be  taken  of « 
due  to  the  defendants,  as  such  trustees,  on  the  m 
security,  and  that  It  might  be  declared  that  m 
such  account  the  plaintiff  should  not  be  chaiy* 
any  sums  for  redemption-monies,  lubscriptiow, 
other  payments  on  the  sud  shares  aoeniiog  n 
said  tender,  the  pluntiff  offering  to  oonfi™ Jj 
which  had  been  made,  aiul  paybg  what  ihoi 
found  duo  from  him  i  and  that  upon  such  mjm 
defendants  might  deUver  up  to  the  plaiDtiff  tbe  i 
and  hidraae  an  acknowledgment  or  receipt  on  twj 
g^  security,  according  to  the  (Bnd  rme, 
such  deeds  as  might  be  neoenary  to  re-ni"«  " 
mises  in  the  plaintiff.   The  trastees  by  theff  « 
insisted  that  the  plaintiff  con  W  not  redeem  Uie  pn^ 
except  upon  payment  of  all  thefbtniemtacril*"^ 
and  that  the  price  of  redemption  should  « 
upon  the  same  piindple  that  was  pn>™f  .  "iJ 
motgage-deed,  in  case  5f  a  sale  Ifj the  wde^yn 
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of  tb«  defiult  <tf  Um  mortgagor.  In  the  court 
it  iru  iigaed  for  the  plaintuP,  that  in  tikiag  the 
'  Ik  «H  to  be  ehazged  with  the  oiq>ital  money 
1  to  him  upon  the  oecamm  of  the  mortgage 
■krat  theicoD,  and  abo  with  oeitun  fiiua  to 
he  tad  become  liaUe ;  and  that,  on  the  other  aidt 
tocoant,  be  was  to  han  credit  for  all  the  monthly 
ioQs  iad  other  monthly  rams  whkh,  under  the 
ndanption-monke,  he  had  paid  since  the  ad- 
;  and  that  npim  payment  of  the  balance  upon  the 
NPiti  M  taken  he  was  enUtlad  to  redeem.  On  the 
V  hud,  it  WIS  contended  for  the  association,  that  the 
iiff  was  a  shareholder,  who  had  received  the  value 
b  iim  in  ad  ranee,  and  was  bound  to  continue  his 
psjmaits  10  long  as  those  who  hod  still  to  re- 
ilutrtfiareB  were  bound  to  make  those  payments; 
ttst,  by  the  terms  of  the  mortgage-deed,  the 
^  WM  to  be  paid  off  by  the  ipecified  monthly 
vbieh  payments  were  to  continue  nntil  the 
ifaliK  of  the  soriety,  which  would  take  place  as 
tmSm  sasets  of  the  asso^tion  were  snfncient  to 
WL  psr  share  to  the  non-borrowing  memben ; 
All  tu  plaintiff  was  entitled  to  redeem  only  np<m 
■t  the  fittnie  muithly  snbacziptions  and  le- 
tiifrmmies.  And  of  thli  lattar  opi^m  was 
CbDoelbr  Wignm. 

ludAigr,  »t  the  plaintiff,  In  inpp<urt  q£  the 

r  Stlmtor-^Gmtral  and  Smimm,  omtn,  fbr  the 
n  of  tbe  society*. 

i*U-LoED  CoAKCBLKa^The  decree  in  this 
ndsandemption,  which  ta  not  objected  to  by 
■Aodmts.  Thereia  not  in  thamorU»ga-deed  any 
Im  fiir  tedsmpticMi ;  the  terms^  thenmre,  on  whicu 
pi  to  take  place  are  to  be  collected  nom  other 
irfthe  dsed.   I  hare  no  doubt  of  the  correctness 
Wlmcellor  Wigram's  construction  of  it.  The 
lathe  plaintiff  seems  to  arise  firom  the  sappoaition 
fcftiBortgaeB  was  to  secure  to  the  company  the 
Mraced  to  nim,  but  such  is  not  the  case.  The 
>*™eed  was  only  in  anticipation  of  the  value  of 
■m  ia  windii^-up  the  affairs  of  the  company ; 
*  "oit^e,  which  te  to  secure  the  payments  which 
^■/stipulated  for,  is  the  oon^darati<m  forrach 
LasdeoDstitntes  the  fund  out  of  which  the  value 
kihueBwaanltlinatelytobetaken.  Theraratal 
*naou  of  iha  deed  are  net  eanable  of  any  otiur 
KtKta.  Bat  that  part  most  appUcal^to  the 
tttie,  the  provision  for  selling  the  aharet^  ia  most 
■n;  for,  contemplating  the  event  <tf  the  plaintiff 
"U«  the  monthly  and  other  payments,  it  pves  the 

Ethe  power  of  selling  his  ahai«e,  the  proceeds 
-  thoy  are  to  retain  in  respect  of  all  such 
>^oiis  snd  other  payments  as  should  be  then  or 
Itbemfter  become  du^  owing,  and  payable  in  re- 

■  auhdiaras,  caksnUting  the  probable  duration 

■  Miodation;  it  being  aareed,  that,  in  case  such 
issld  take  place,  aU  monies  which  should  at  any 
^nowuds  become  dne  in  reneot  of  the  said  shares 
Hbeeonaideredas  due  at  the  timeof  rach  saW 
Jit  the  suns  should  be  fully  dedncted  and  paid 
«  ue  uooies  received,  and  the  amount  shovld  be 

W  sooordingly It  is  obvious,  there  not  being 
Jpwrted  terms  far  redemption,  that  the  plaintiff 
"[neBtitled  to  redeem  on  terms  less  beneficial  to 
•"matton  than  those  stipulated  for  in  the  powera 
to  themselves  for  selling — powers  which  are 
■W  frMn  by  the  decree  for  redemption.  These, 
sn  the  terms  binding  upon  Uie  jnrtise^  and 
I*"  wstmction  there  cannot  be  any  doobt.  Bat 
M  .Z.??^       temu  are  diArent  from  tiie  rales 
;yM«of  theaasodatkm.  To  this  then  an 

jlJ*Jg»'wanBtpwaantstlheaitwisa<s,tistfaln* 
"^«t  t%m  IMasi      tfcoaa  feiha  «sw«  bslMT. 


two  answers :  first,  there  is  no  such  difference ;  second- 
ly, if  there  were,  the  deed  alone  constitutes  tlie  con- 
tract between  the  portioLupon  which  the  plaintiff  resta 
his  case,  not  seeking  to  have  it  altered,  but  confirmed. 
TUa  ezeiudea  the  neees^ty  of  inquiring  into  the  fizet 
otgeetikm.  I  cannot,  bowers,  but  observe,  that  I  have 
not  been  able  to  discover  any  such  deputnre  in  the 
deed  from  the  provisions  of  the  rules  and  regulations 
as  has  been  suggested.  The  37th  rule  provides  foz 
monthly  payments,  the  69th  for  other  payments,  until 
the  object  of  the  association  shall  have  been  fully  ac- 
oompluhed.  The  43th  rule,  whidi  prescribes  the  secu- 
rity that  is  to  be  ^iven,  describes  it  as  a  security  "for 
future  payments  in  respect  of  such  share  or  shares." 
The  fi8tii  rule  is  inaccurate  and  obscure;  it  relates  to  the 
power  of  sale  to  be  inserted  in  the  mortgage,  and  not 
to  redemption  :  and  it  provides,  that  from  the  sale  the 
aasooiaition  shall  retain  all  aach  principal  subscriptions 
and  other  payments  as  shall  be  then  due,  owing,  and 
payable  under  and  by  virtue  of  such  rules  and  mort- 
gage. Now,  the  money  advanced  is  not  due,  nor  pay- 
able by  the  party  receiving  it|  but  the  subscriptiona 
are  payable  during  the  oontmuanoe  of  the  assooiation. 
The  security  taken  is  to  secure  such  payments.  Sub- 
scriptions "  then  due"  cannot  mean  subscriptiona  an- 
tnally  become  due  in  point  of  time,  for  if  so  the  Aare- 
h(dder,  liaving  received  the  whole  estimated  value  of 
the  slures,  would  be  entitied  to  have  the  property 
restored  to  him,  deducting  only  such  subscriptiooa 
the  time  for  the  payment  of  which  had  actually  ar- 
rived. The  62nd  role  Is  directly  applicable  to  the  pra- 
ssnt  case,  since  it  relates  to  an  application  for  tha 
redcroptiMi  of  the  mortgage ;  and  it  is  quite  oondudve^ 
for  it  provides,  that,  upon  ndemptioi^  tiie  shareholder 
shall  have  the  amount  of  his  share  of  the  profits,  and 
the  subscriptions  paid,  deducted  from  the  full  amount 
expressed  to  be  secured  in  and  by  such  mortgage ;  bat 
the  48th  rule  directs  security  for  the  future  paymenta 
in  respect  of  such  share  or  shares,  not  the  money 
advanced.  I  am  therefore  of  opinion,  that  the  mort- 
gage-deed, if  that  were  material  to  the  case,  does  not 
depart  firom  the  rules  and  regulations,  and  on  that  prin- 
ciple the  decree  is  right ;  the  future  payments  are  to  be 
ts!ken  at  th«r  full  value.  The  decree  as  to  costs  ia 
correct.  The  appeal  must  be  dismissed,  with  costs*— • 
Jffeal  tUmiued,  with  eottt. 


VICE-CHANCELLOR  OF  ENGtiAia>'S  GOUBT. 

JZs  JamHHDCK  CoHMHiBs  Wzmnra-Ur  Afit*  aMf 
The  IifDiA.  AMD  AusnuLii.  Hail  Sruii-raour 

OmTAifT. — Majf  28. 

I^M^N^Hip  Ad — QreeUtor — It^funetion. 

AfUr  mOr^Ur  RsfertntsehtidbtmobknnedmcUr  tJm 
At€t  but  before  at^  Manner  had  beem  appoutiedf  m 
Or0iSl»  proceeded  in  the  Lord  Mofjm'e  Court  agahut 
tAe  OmjMi^.  An  ex  parte  Ji^junetioni  wIteA  hoi 
been  obtained  againat  the  Creditor^  waa  ditsotved. 
By  an  order  of  the  4th  May,  1849,  made  upon  the  peti" 

tionof  John  Yates  and  Bobart  Ford,  two  of  thedirao- 


*  Sect.  5B  provides  and  enacts,  "  that,  eucftt  as  Is  b« 
ttiia  act  axpieaalj  provided,  nothing  in  this  act  contained 
nw  any  petitiOD  or  order  under  the  same  for  disaolntion  utd 
winding-up,  or  fttrtbe  winding-up,  of  any  oompanv,  diall  ez- 
tand  or  enlarge,  prqjudioe,  or  in  anymio  alter  or 

affeot  the  rights  or  rssaadies  of  cre^tois  or  other  persoas  not 
bdng  cootcuulsries  of  flie  eosapany,  cnr  die  rights  or  rsma- 
diee  of  ewdHoas  bdng  slso  eonmatoiiaa,  but  being  ore^tors 
of  the  ooanpsny  ^wn  a  dbtiaot  and  ind^endent  aaooiuit» 
idteUier  agauist  the  eonan^  or  against  any  of  the  ooatribo* 
tories  of  die  saaaa,  nor  the  rights  or  remedies  of  the  aonpaDy 
lydnot  any  coDtribotoriaa  or  oUwr  persMU ;  nor  ifaall  sMar 
or  affect  any  cenlracti  <Mr  eogagomants  eatsred  hdo  by  or  «Ui 
OS  oompany,  or  any  person  aotii^  en  behalf  of  laa 
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ton  of  thii  Company,  it  was  ordered  that  the  Com- 
pany be  diaiolved  and  wound  up,  under  the  prorisions 
of  uu  act ;  and  a  reference  was  made  to  the  Master  to 
wind  up  the  affairs  of  the  Company.  Prenonsly  to 
this  order  bring  pronounced,  Joseph  Canston  and 
Sunnol  Jones  iasoed  an  attachment  ont  of  the  Lord 
Mayor's  Conrt,  agwnst  the  funds  of  the  Company  in 
the  hands  of  the  bankers  of  the  Company,  tor  the 
amoont  of  a  certain  debt  of  628^  alleged  to  b«  due  to 
them.  A  writ  of  certiorari  had  been  obtained  and 
serred  on  Canston  and  Jones,  for  the  removal  of  the 
proceedings  from  the  Lord  Mayor's  Court  to  the  Court 
of  Queen's  Bench ;  but  it  was  stated,  that,  unless  bail 
were  put  in  to  the  action  on  or  before  a  certiun  hour, 
the  pisintifis  in  that  action  would  be  at  liberty,  not with- 
standing  the  writ  of  certiorari,  by  means  of  a  writ  of 
^v>oedendo,  which  would  be  granted,  as  a  matter  of 
course,  by  and  ont  of  the  Lora  Mayor's  Court,  to  ob- 
tain  and  take  possesiion  of  the  funds  in  the  bands  of 
th«  bankers.  The  funds  so  in  the  hands  of  the 
bankers  amounted  to  397^,  being  the  whole  of  the 
assets  of  the  Company,  and  the  liabilities  of  the  Com- 
pany amounted  to  1300/.  and  upwards.  Under  these 
circumstances,  the  Company  and  the  petitioners  had  ob- 
tained an  ex  parte  injunction  in  the  vacation,  restrain- 
ing Jones  and  Canston  from  proceeding  with  their 
suit  in  the  Lord  Mayor's  Court.  Jones  and  Canston 
now  moved  that  the  order  for  the  injunction  might  be 
dissolved,  and  that  the  petitioners  might  be  ordered  to 
pay  the  costs  of  this  application  to  Jones  and  Canston, 
or  otherwiss  that  soch  costs  nif^M  be  ordered  to  be 
to  them  by  the  offidal  manager  of  the  Company, 
when  apiK^ted,  out  of  the  funds  of  the  Comnuy, 

Betkm  and  J«t»dl,  in  support  of  the  motion. — This 
injunction  has  been  obtained  on  the  supposed  analogy 
between  a  proceeding  under  this  act  ana  a  creditors 
Buitj  but  that  analogy  does  not  exist,  for  the  proceed- 
ing IS  not  in  the  nature  of  a  creditor's  suit,  but  of  a  suit 
for  the  dissolution  of  a  company,  and  after  the  institu- 
tion of  such  a  suit  the  Court  could  not  restrun  a  cre- 
ditor from  proceeding  agmnst  the  Company.  Besides, 
the  powers  given  by  the  118th  section,  loose  and  general 
as  they  are,  cannot  be  exercised  until  an  official  manager 
lias  been  appointed,  as  appears  from  the  73rd  section ; 
and  no  sucn  manager  was  appointed  at  the  time  when 


prerioQBly  to  soy  snch  petitioD,  nor  any  actiou,  nits,  or 
Other  proceedinis  pmding  at  tbe  d«te  of  ssdi  petitioii." 
-  Sect.  73  ena^  *'  that,  after  tbe  first  appointment  an 
i^Bdsl  manager,  no  creditor  or  other  petion  sball,  except  so 
fsr  as  tbe  Matter  shall  permit,  have  power  to  commence  or 
to  proceed  with  an  action  against  tbe  official  mmna^er,  or 
agunat  the  company,  or  any  other  person  representmg  the 
same,  or  who  is  sned  as  a  contributory  thereof,  until  after 
proof,  or  ezbibidng  or  making  sncb  proof  as  he  may  be  able, 
of  his  debt  or  demand  before  the  Master,  as  berdbmer  men- 
tiooed ;  and  it  shall  be  lawfbl  for  any  jadge  of  tbe  court  in 
which  sQcb  action  ifaall  be  pending,  opon  sammons  taken  ont 
before  him  for  that  purpose,  to  order  that  all  fbrtber  proceed- 
ings in  snob  action  uall  be  stayed,  antil  after  soch  pitxtf  dull 
h«e  been  made  or  exhibited  before  tbe  Master." 

Seet.  118  enaoti,  Uiat,  hi  all  pracesdfaigs  under,  this 
aet,  tbe  eouit,  in  addition  to  all  powers  nd  aathorftiea 
RMdaUy  given  and  provided  by  this  act,  ib^  have  and  exer- 
cue  tbe  like  jnrisdictioo,  powers,  attthwities,  and  discretion, 
so  fiv  as  tbe  same  are  applicable,  as  would  have  been  ezer- 
dsable  in  a  snit  dnly  instituted  and  duly  constituted,  accord- 
ing to  the  rales  and  practice  of  tbe  court,  and  to  which  all 
proper  persona  were  parties,  for  the  diasolntkm  and  winding' 

S,  or  nr  the  wfaiding-ap,  <A  the  sffldrs  of  the  company  in 
I  natter  of  which  ue  petition  Is  presented  t  and  tbe  gcnersl 
praetlee  of  tbe  Courts  of  Chancery  in  England  and  Irdand, 
m  suits  pending  in  the  same  oonrts  respectively,  so  &r  as  the 
same  ahidl  be,  applicable,  and  so  for  as  the  seme  Is  not,  or 
shall  not  be,  inotmdstent  with  this  act,  or  with  any  rules  or 
ardsrs  to  be  made  under  Uils  sot,  daU  qnlrts  allprooeadiagi 
BBdsrorbyvlrtBeoftUsaet." 


this  ii^unction  was  obtained.  It  doe*  not  aspeartlal 
these  creditors  are  contributories,  so  that  this  Coutoi 
have  no  jurisdiction  over  them  on  that  sccoent 

iZoft  and  Hdheringtonf  in  support  of  the  iojuscfiai 
—It  k  the  intention  of  the  aet  to  submit  thei&M 
the  Company  to  the  jurisdietion  (rfthe  Master,  ffa 
creditor  obtains  the  benefit  of  an  attachment  btfaeft| 
order  for  reference,  the  Court  will  rive  him  tht  Ml 
of  it;  tiiat  order  is  analogous  to  a  decree  in  snMA 
suit   A  creditor  is  entitled  to  sll  the  advaMltl 
can  obtain  before  decree,  but  will  be  rwtiiiiwfiia 
wards.   An  interim  manager  has  ance  ben  i 
and,  under  sect.  20,  that  has  the  same  effoit  astkii 
pointment  for  an  ofBcial  manager.  The  directoalr 
already  been  divested  of  their  property,  and  it  I 
that  they  may  be  protected.    Under  sect  73,  it  in 
dent,  that,  at  all  events,  after  the  ^poistiMSt«r^ 
ofB^l  manager;  all  prooeedings  at  law  wiO  hriif 
and  no  course  of  staying  th«m  Is  desriy  poioUii 
except  by  the  inteiference  of  this  Court,  vUckl 
Court  u  enabled  to  grant  by  sect.  118.  Tbk  tdf 
the  general  creditors  great  advantans,  byenilifa{4 
tributions  to  be  obtidned  from  all  the  shsrehaHiM;^) 
the  creditors  ought,  in  return,  to  be  pirratolf 

firoceeding  separately,  and  to  be  compuled  t»M 
heir  clMms  Iwfore  the  Master. 

The  Vicu-CajjtcmxoR  obeerved,  that,  wlwi  Art 
tion  for  the  injunction  was  made  before  him,  hun 
tion  was  drawn  to  the  fact,  that  an  act  for  wii^ 
these  companies  had  been  passed,  and  that  it  «i 
that  most  of  the  persona  who  wwe  e(Hitribttl«i|^l 
whom  itappUed,  would  be  within  the  jurii&biu 


 ^  ,  they  might  hsn 

at  the  same  time,  his  Honor  did  not  then  ltd 
what  was  the  construction  of  the  aet.  Now,Ik' 
sect.  68  enacted,  that,  except  as  by  that  ad 
provided,  nothing  therein  containelL  norssf 
order  under  the  same,  for  the  dissolution  at 
up,  or  for  the  winding-up,  of  any  companf, 
anywise  affect  the  rights  or  remedies  of  8  _ 
other  persons  not  being  ctmtributories,  wuj'J 
remedies  of  creditus  being  also  oontribaw 
being  ereditcos  of  the  company  upon  a  diitiixi 
dependent  acoonnt.  lie  did  not  find  that  " 
anything  in  the  act  which  applied  to  the  i 
him— tbt  is,  to  the  ease  of  mditors  soug  mtbe 
Mayor's  Court  or  in  the  ci^.  He  did  not  nndoi 
that,  in  any  way,  the  act  was  applicable  to  s  csa 
this,  except  so  far  as  the  intenm  mtoa^y^ 
pointed;  but  that  was  an  act  subsequent  to  t» 
catira.  It  rather  seemed  to  him  that  tbst  pV 
clause  which  says  it  ahall  not  be  lawfiil  f^J*^ 
pany  to  pay,  means  to  apply  to  the  case  of  »™1 
ment,  and  not  to  the  case  where  the  psymew™ 
forced  by  a  judicial  proceeding.  It  swirnd  nirt» 
to  iustlft- the  application.  There  was  no  groMrt  " 
snnpoaad  analogy  between  a  pnoseding  uvder  Ih^^ 

anda  ereditoi'a  suit,  where  there  was  a  deers^ 
the  men  prmMoncing  of  a  preliminary  oidtr  a 
thUaet.  His  Honor's oidnionwaL  that  tUiii>J« 
tion  was  an  experiment,  and  that  the  experimeoii 
fiuled.  He,  therefore,  dissolved  the  mjimeiWD,  « 
costs^  aecordiiv  to  the  fint  altcniatirs  mcBtioBedUi 
notiMofmotmi.  i 


TICE-CHAMCELLOR  KNIORT  BEUCP8 
Roena  a.  PwcE^jlfiy  SO  W  *w  «■ 
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Weii,  md  Underwood,  and  tk«  L«s$u  covenanted  to 
aoMot  01$  imiud  Prmiset  in  a  htuhandtike  Manner. 
'  TklmetJiamng peryuUed  Qoatt  to  he  upon  the  Zand, 
ii  Lmor fkd  Jm  Bill  for  an  Injtaiction^  and  obtained 
main  inierloaUory  AppUeation.    The  Lettee  did 
ml  now  to  tUuebe,  and,  on  the  CkiuBe  coming  on  for 
'Jutnn^,  tie  Conrt  made  an  Order  that  the  Bill  he 
\plmiudfor  Twehe  Monthe,  with  Liberty  to  the  Lesaor 
'ptn»gm  Adion;  and  if  the  same  were  not  hronght 
yitim  that  Time,  the  Bill  to  be  dismissed,  with  Cotte, 
M  aeeifyig  a  etated  Sum;  and  the  Injunction  to  be 
mffyvui  w  the  mean  7%M. 

UQ  stated,  that,  by  tndentdre  of  leaw,  dated  the 
Jd'T,  1835,  £van  JoDCfl,  of  &c.,  clerk,  demiaed  to 
I  Tloma^  of  &c.,  tUer,  hie  exwnitore,  adminis- 
.  ud  lanni^  all  that  meflanaffe,  tenement,  landa, 
fRmiaEs  caUed  Craig  Galva,  otberwiae  Crsiff  Alfa, 
d)  quarries  of  ^ving  and  tile  atonee  in  and  npon 
lad  premiaes,  sitnate  &c.,  in  the  coimty  of  Gia- 
nt tagether  with  full  and  free  liberty,  power,  and 
i^'to  open,  dig,  and  search  for,  and  by  all 
MUnvs  and  means  whatever  to  work,  ruae,  and 
1^  ue  paving  and  tile  atones  thereby  detniaed ; 
kit  ud  tlwaya  reaerred  ont  of  the  aaid  demiae,  unto 
Mid  Eran  Jones,  his  heirs  and  aaalgna,  all  manner 
trees,  trees  likely  to  become  timber,  aaplings, 
lU  wood  and  nnderwood  whataoerer,  which  then 
or  at  any  time  thereafter  during  the  aaid  term 


of  nisety-nine  years,  at  the  yearly  rent  of  16/.  for 
MRag«,  and  2a.  for  every  yard  of  paving-stone, 
"  for  every  thonaand  of  tile  stones:  and  the  aaid 
iTIiomas,  for  himself,  his  heirs,  executors,  and 
wtrston,  covenanted  that  he,  his  ezeentora,  ad- 
kitm^ and  aangna,  ahoald  not  nor  woald  commit, 
•nun  ted,  any  waste,  spoil,  or  destmc- 
p  « the  said  demised  premisesj  or  any  ^art  thereof, 
^Kir  down,  lopping,  or  topping  any  timber  trees, 
VvnEkely  to  become  Umber,  aaplinn,  or  any  other 
^«nnderwood ;  and  alao  should  and  wonld,  during 
^  term,  use,  treat,  and  manage  ail  and  eveiy  the 
fields,  and  premises  thereby  demised  in  a  proper 
lubondlilce  manner  in  all  respects  whatsoever. 
IhU  then  set  out  the  phuntifTs  title  to  the  fee- 
tbroogh  the  lessor,  and  an  all^tion  of  the  de- 
"b  title  to  the  leaae  by  assignment  from  the  leasee, 
WIS  denied  by  the  answer) ;  that  the  plaintiff  had 
tia  actioa  of  ejectment  for  breach  of  covenant, 
a  wdiet  was  g^rcn  for  the  plaintiff,  whh  kare  to 
viHnsnit  on  a  qnesHon  of  right  to  destf^  the  trees: 
"tae  premiaes  eomptiae  a  certain  wood  or  plantation 
Muiderable  extent,  called  Craig  Alfa  Wood,  and 
divers  timber  treea,  and  treea  likely  to  become 
MTiaDd  also  much  nnderwood  and  many  saplings: 
(the  defendant  kept  a  great  nomber  of  goats,  and  had 
■  orders  to  turn  them  all,  on  the  26th  Joly,  1848, 
^  Cnigi  A1&  Wood ;  and  upon  being  told  by  tlie 
>u^B  solicitor,  that,  if  he  pendsted  m  so  doing,  he 
via  take  steps  to  prevent  it,  the  defendant  langhed, 
I  Mid,  «  There  was  a  pretty  dish  to  stir."*  Then 
a  statement  of  a  correspondence  between  the 
of  the  parties,  and  an  allegation  that  the  de- 
Bt  had  tuned  the  goats  into  the  wood :  that  the 
«  had  made  diveza  ^lieatiuu  to  the  defendant 
■nnove  them,  hot  1m  uwleeted  to  do  so,  and  they 
^  wnv  grest  waste,  spt^  and  injury  to  the  young 
■■i  anaerwood-  and  saplings  thereon  growing.  It 
^  Ubea  cbar^  that  Craig  Alfe  Wood  or  plantation 
na    eonaderable  extent,  and  eontained  great  num- 
n  01  jonng  treea  of  ten  yeai^  growth  or  thereabouta, 
"^Kftat  Dninbers  of  aapfing^  and  a  large  quantity  of 
^  ud  uiderwood^      whwh  were  likely  to  be  of 
m  fatan  nine,  if  dnly  tended  and  pnaored;  and 


that  it  was  the  nature  and  habit  of  goata  to  gnaw,  blt& 
and  destroy  the  bark  of  young  trees^  saplings,  and 
shoots,  and  thereby  materially  to  damage  the  same,  and 
impede,  check,  or  interfere  with  the  growth  and  ma- 
nagement thereof ;  and  that  the  said  goats  had  done  such 
damage  in  Craig  Alfa  Wood  or  plantation :  that  the 
admission  of  the  goata  was  an  unnnsbandHke  and  im- 

§ roper  manner  of  using,  treating,  and  managing  the  said 
emised  premises,  and  that  the  defendant  had  thereby 
committed  or  permitted  great  spoliation,  destruction, 
and  waste  in,  upon,  and  against  the  young  tree^  and 
trees  likely  to  become  timber,  saplings  wood,  and  nn- 
derwood, so  excepted  from  the  said  demise  aa  afbresaid : 
that  such  acta  were  wilfully  and  vindictively  intended 
to  dama^  and  injure  the  plaintiff,  and  his  estate  and 
interest  in  the  premises:  that  the  defendant  threatened 
and  intended  to  lead,  drive,  and  admit  horses,  cows, 
bollocks,  sheep,  and  other  noxiona  cattle  and  animals 
into  the  said  wood  or  plantation,  which  would  be  in- 
jorioQs  to  the  same,  and  the  trees,  saplings,  and  nnder- 
wood growing  therein;  and  that  he  ought  to  be  re- 
strained from  anffiering  and  permitting  the  said  goats, 
or  any  of  them,  or  any  goata  or  goat  of  the  said  defend- 
ant, or  any  other  cattle  noxious  to  the  said  treee^  nn- 
derwood, and  aaplings,  to  enter  and  remi^  within  the 
limits  of  the  sidd  Craig  Alfb  Wood  or  plantation,  or  to 
have  any  access,  or  further  access,  whatsoever  to  any  of 
the  treea  likely  to  become  timber,  aapHngs,  or  any  wood 
or  underwood  standing,  growing,  or  being  in  the  same 
wood  or  plantation,  or  on  the  said  doniaed  premises,  or 
any  part  thereof,  during  the  aud  term.  And  the  biU 
then  prayed  an  injunction  against  the  defendant  aoeord- 
ingly.  The  defendant,  by  his  answer,  after  making  a 
statement  as  to  the  title  to  the  rendne  of  the  term,  and 
shewing  that  he  had  only  an  interest  in  the  quanr, 
part  of  the  property,  for  a  atated  period,  and  that  the 
action  was  brought  against  him  and  another,  when  leave 
was  given  to  entar  a  nouaoit.  If  the  Court  of  Common 
Fleaa  should  be  of  opinion  In  &vonr  of  the  deftodants  on 
either  of  these  points — first,  that,  to  malntstotiie  right 
of  entry  for  formtnre  by  breach  of  covenant,  the  pwn- 
tiff  must  prove  the  breach  of  more  than  (me  oovenant ; 
secondly,  that  the  demise  of  the  quarry  gave  a  right  to 
remove  such  nnderwood  as  was  necessary  for  working 
it,  it  being  agreed  that  what  was  done  was  necessary  for 
working  it,  and  that  nothing  but  underwood  had  been 
removed ;  thirdly,  that  waste  coold  not  be  committed 
in  respect  of  underwood,  which  was  not  demiaed  by 
the  lease— denied  that  the  premises  demised  oomptised 
the  said  wood,  but  said  that  they  consisted  of  about 
thirty  acres  of  land,  on  about  twenty  acres  of  whleh, 
part  <tf  a  steep  and  rocky  hill,  were  scattered  patehea  of 
underwood,  of  about  twelve  years*  growth,  not  planted, 
but  growing  spontaneously,  oonaisting  of  haael  trees, 
holly  trees,  bnars,  and  bm^wood,  all  of  very  small 
value,  and  not  likely  ever  to  become  of  any  considerable 
value,  and  oovering  about  ten  acres  of  limd.  He  aud, 
that  before  1847  there  were  timber  trees,  sapling  and 
trees  likely  to  become  timber,  bat  the  same,  with  the 
exception  of  one  tree  likely  to  become  timber,  were  cut 
down  by  order  of  the  plaintiff  himself  in  that  year: 
that  there  waa  but  one  tree  likely  to  become  timber, 
whioh  waa  about  five  inchea  in  diameter,  and  no  planta- 
tion or  saplings,  nor  any  wood  or  nnderwood :  that  he 
had  many  goats :  that  he  had  no  recollection  of  ludng 
the  expresaum  spoken  of  In  the  bUl.  Ho  dmied  tiuK 
he  turned  bis  goats  Into  the  said  alleged  wood,  but  ad* 
mitted  that  he  turned  them  into  the  demiaed  premiaHL 
but.  in  obedience  to  an  order  made  in  the  suit,  he  had 
withdrawn  them :  ha  denied  that  the  goats  had  done 
any  damue,  waste,  or  spoil:  he  denied  the  existence  of 
Craig  Aim  Wood  or  plantation,  or  any  other  plantation 
or  wood,  save  as  aforesaid ;  hut  aaid  that  such  nnder- 
wood as  did  e:dst  would,  at  the  end  of  thirteen  year^ 
if  doty  toidad  and  praserredy  be  worth  abont  M.  an 
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afln^oT«boatfi(tf.inthewbol«:  said  tlut  it  was  not  the 
aatare  of  goats  to  gnaw,  bite,  or  deatror,  &c.,  as  in  the 
bill  allegecf.  He  submitted  that  the  admisrion  of  goats 
into  the  deauaed  premisea  was  not  an  anhusbandlike  or 
imycopar  manner  of  aniw,  treating,  or  managing  the 
■mm:  denied  that  he  bao^thmhy  oommittad  or  par- 
mltted  spoliation,  deatmction,  or  waste ;  and  nid  that 
it  waa  not  the  habit  of  goata  to  bark  or  injure  young 
treea;  and  that  goats  and  cattle  and  other  domestic 
imimala  iiad,  as  defendant  believed,  been  allowed  to 
BUge  over  aU  parts  of  the  demised  premises  from  time 
immemorial ;  and  that  it  was  quite  according  to  the 
custom  of  the  conntiy  to  allow  goats  to  range  over  snoh 
woodland  as  was  comprised  in  the  said  lease :  and  he 
denied  the  charge  of  vmdictive  damage  to  the  plaintiff, 
or  his  estate  or  interest.  Witnesses  were  examined  on 
each  ude,  who  flatly  oontradicted  each  other  as  to  the 


■i^mala  to  woodt  eapedalty  for  the  first  fifleut  years; 
iriiile  the  defendanra  witneswa  said  tiiey  were  quite 
tha  oontrary,  and  that  if  they  had  sufficient  food,  <^ 
uliich  there  was  plenty  growing  on  the  sui&ce  of  the 
wamiaes,  they  would  nerer  touch  either  the  to^  or 
Mwh  of  trees. 

fTi^m  and  Prendtrgatt,  for  the  plaintiff.— The 
plaintiff  is  entitled  to  have  the  injunction  made  per- 
petual. The  defendant  has  not  come  to  have  the  in- 
junction procured  against  him  set  aside.  As  r^ards 
the  covenant  agmnat  wast^  no  doubt  the  lessee  is  not 
cntitied  to  ii^nn  the  wood,  and  tiia  same  rule  applies 
to  the  asngnee.  The  miadbierooa  nature  of  goats  is  so 
well  known  as  to  be  proverbiat;  and  beudes  dl  modem 
opinions,  those  of  the  an^nts  shew  what  is  eonridared 
to  be  the  baneful  effects  of  their  heii%  permitted  among 
herbage,  as  may  be  seen  in  the  Georgics  of  Vi^.  Tha 
title  of  a  reversioner  to  restrain  a  b>«aeh  of  covenant  i» 
proved  by  the  case  of  SkadweU  v.  HiOehitmm,  (2  B.  & 
Adol.  97 ).  [They  also  cited  Bwry  v.  Hwd  ( Cro.  Car. 
2«2>  and  Ckmrtkorjte  v.  MapUtdm^  (10  Vea.  290).] 

Sut»elLfoT  the  defendant. — The  trees  only  are  ex- 
cepted. The  leesee  is  entitled  to  the  herbage  of  the 
land;  and  if  the  plaintiff  be  right  in  wliat  he  contends 
Ibr,  tiifl  defendant  will  be  totally  deprived  of  this  nn- 
doabtad  rig^it.  The  balaaoe  of^eviaenee  is  enough  to 
ahaw  that  what  the  defendant  is  doing  is  no  more  thu 
wliat  is  the  cnstomavy  course  of  hnabudry  in  the  conn- 
try.  Having  made  a  reservation  for  his  own  benefit,  if 
he  wants  to  secure  that  benefit,  the  plaintiff  must  take 
the  means  of  having  it,  and  must  so  fence  the  lands  tliat 
what  he  deems  to  be  injurious  may  not  happen.  If 
he  thinks  the  goats  do  damage,  (which,  in  net,  tiiey 
do  not,  but,  on  the  contmry,  do  good),  it  is  his  bnai- 
naaa  to  protect  the  trees,  and  not  try  and  throw  that 
burthen  upon  the  tenant.  If  fencing  of  the  land  is 
needful,  the  plaintiff  himself  is  tlie  person  to  do  it,  and 
not  the  defendant. 

F.  Bojfl^,  on  the  same  side.— The  plaintiff  haa  not 
stated  a  case  which,  if  proved,  would  entiUe  him  to 
relief;  or,  if  he  has  stated  such  a  case,  he  haa  not 
proved  it.  This  Court  will  not  interftm  m  behalf 
of  a  iMsor  to  restrain  a  leasee  from  doing  any  act 
which  is  not  either  a  breach  of  covenant,  waate,  or 
ireiVasB  in  the  nature  of  waste.  By  breadh  of  core- 
umA  ia  to  be  understood  covenants  either  express  or 
implied;  and  by  trespass  in  the  nature  of  waste  is 
meant  an  act  which  in  ita  nature  is  waste,  but  which, 
for  some  technical  reason,  would  not  support  an  action 
of  waste:  for  instance,  if  the  leesee  cut  down  treea 
which  an  included  in  the  demise,  that  is  waste ;  but  if 
they  an  excepted  oat  of  the  demise,  it  is  not  waste,  but 
tnapass.  (Dyer,  19  a»  pi.  106;  Ooodriffit  v.  Vmam, 
8  East,  190).  The  leaae  in  thb  case  oontaias  express 
oovenanU  only;  all  implied  eovenants  are  exoluded. 


The  covenants  by  the  lessee  are,  fint,  that  ha  irill « 
commit  any  waste,  spoil,  or  dcstenetiaii  on  tba  < 
promisee,  by  cutting  down,  loppii^  or  < 
timber  trees,  or  trees  likely  to  Moome  timber,  ari 
other  wood  or  underwood;  and  also  that  he  wiEi 
ttaa^  and  manage  the  lanaB,ftald8»and{sadBH] 
demised  in  •  proper  and  nnsbindUka  bubk. 
fint  eovanant,  thraefbre.  Is  not  a  covenant  agui^i 
generally,  but  against  particular  spedes  ofwvtti 
namely,  cutting  down,  lopinng,  and  to^iu:  mii 
not  evm  alletred  that  the  delcaidaiit  hu  otai  m 
thoee  acta.   The  second  is  a  covenant  to  tRstasj 
mised  premisea  in  a  proper  and  husbandliki 
and  the  complunt  is^  that  the  defendaat  bai  taaLj 
trees  and  underwood  in  an  improper  and  onb  ' 
manner;  but,  as  trees  and  underwood  are  no  [ 
demised  premiaes,  there  is  no  breach  of  tlu  i 
But  even  snppodng  the  covenant  to  be  to  tntti 
niiseademis^anatiiMB  axesptedoutof  thei* 
a  propv  and  hnsbaadliks  manner  tha  I  cm 
tiie  aete  alleged  against  the  deHmuntdoiuti 
a  bnadi  4^  sach  a  covenuiiy  because  uothiar  ii  1 
baudlike  management  at  common  law  whiea  / 
amount  to  waste,  aa  laid  down  by  Fsrice,  J^i 
/MWT.Aiirt,(UMee.&W.688).  Thai  i  »j 
gation  of  any  qwcial  cnatom  of  the  coontoj,  nkf 
u  only  one  young  tree  likely  to  become  timw.  * 
can  be  no  waato  in  re^ftect  at  underwood, 
amount  to  deetructi<m;  (Co.  LiU.  53.  a.);  " 
waste,  tpoH,  and  deatruction,"  &o.  If  s 
down  timber  trees,  that  ia  waste ;  andifhen 
germins  to  be  destroyed,  that  is  dcstroctioa. 
if  a  tmant  cut  down  underwood,  (as  he  may  i 
yet  if  ha  anSer  yonnf  nnwna  to  be  d(A 
ia  destmcUoo.   (lb.)    In  Bro.  AbR.  UL 
112,  per  Kedham,  J.,  it  is  said,  "  Palling 
on  Uwmes  per  le  roote  est  waite,  «i  de  f 
de  stocking  up  tout  ceo  dolt  etn  spetk 
que  le  SHing  ne  poet  creas  •t  destroys 
citing  Year  Book,  5  Edw.  4, 100.  ThatUatei 
Quinto,  102,  Hiehaelmaa  Term,  6  Edw.  4»  M 
"  Et  en  mene  eel  plee,  per  Nedham,  J.,  hitm 
en  rmimp     by  Me  reefs  de  subboia  ou  ('■"■M' 
wast:  et  ceo  covient  eatro  ipecialmt  dscIiMt 
dee  germins  mSL  rotea  d'arbrea  en  stocking di' 
le  spring  ne  pint  creetsr,  oa  asnffrer  leelM« 
etnemy  par  ceo  closer  per  qua  aven  MitrNttt 
lenningcao est e^edal wast anari."  Umm 
tion  is,  that  goats  will  materiallr  daaags  jmof 
sapUnga,  and  dloot^  and  will  impede^  ehaek,  «r 
with  tiie  growth  and  maaagecnant  theiM^;  bnt 
no  allegaaoD  of  desbmetion,  nor  anything  liln  A. 
ptopoaUion,  that  a  leasee  of  land,  which  ccobni 
closed  wood  or  underwood,  is  bound  to  P«*^* 
wood  or  nnduwood  from  his  cattle,  is  not  otD^I" 
but  it  is  wholly  unsuppOTted  by  autiionty.  J^m 
bert's  Nat.  Brev.  69^  note  («),  cites  Ye«  Bwtt 
Hen.  6, 1,  and  22  Hen.  6, 12,  where  it  is  •»  "J* 
was  asrigned  in  permittizv  wood  to  be  "wnckiM; 
in  11  Hen.  6,  1,  it  appsan  that  wood  wainKW^ 
the  defendant  left  the  fence  open,  perqaod  tto  « 
entered,  (rf.S);  and sse  Fitt.  Abr;, "  W**. . 
ths  Year  Book  2S  Hea.  8, 12,  waste  wjJP*, 
cattily  down  one  hundrad  oaks,  and 
stocks  of  some  oaks ;  the  objection  was,  ^"^^^3 
assigned  twice  in  the  same  thing;  sad  per  UVN  ■] 
double  waste for  if  tha  spring  which  was  pw"tg 
stocks  of  the  oaks  had  been  safely  guarded,  tlMf  m 
grew  to  oaks.   It  is  stated  tiius:^"Cini  "Wt  g 
wastes,  oar  si  le  spring  qui  fnit  crasant  lar 
de  lea  querka  avoit  eate  saufrDent  gardes    ™-  ^ 
a'a  querks  aderer.*'   Tha  mme  punt  f  ^  'VT 
Abr.,"Waste,"  46;  Bro. Abr, Waste," M; 
auna  Uw  is  laid  down  in  Fits.  NaL  Brer.  m 
httwm.is  dl8tii«airiMad%bse«ii»thssnBiidt«" 
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Uw  dam  the  trees  was  unUwfal  •  It  was  owing  to 
f^nrfiil  wt  of  the  tenant  that  there  wen  any 
aam  that  nqnired  protection.  What  fs  said  hj 
iftno,  JL  (Lod;  Qninto,  lOS),  before  cited,  and 
tcwof  CSniere  t.  S^hgt,  (Jonee,  388),  are  the  only 
ftocib^  and  tbej  tend  to  negative  any  implied  ol>- 
the  part  of  a  leeeeeto  pnrteetwood  ornnder- 
ownoattle.  I  snbmf^timefore,  that  the 
lm;lit  to  he  diamiaaed. 
Fijpna,  in  reply, 

mm  Bbtcb,  v.  C. — ^This  case  has  been  argaed  hy 
(BajUy  Tith  an  indnstov  and  leanung  worthy  of  a 
krf  greater  peeoniary  valne.  I  am  not  at  all  eatis- 
Iflat  tSas  suit  ought  erer  to  have  been  instituted. 
'  I  iefendant  may  teke  bis  choice,  whether  he  will 
ite  mjonction  against  him  dissolred,  and  the  bill 
'  >d  mthont  ooata,  or  ban  the  iqfnnetion  con- 
L  iniDit  him  till  farther  order,  the  bill  being 
Aloe  a  ysar,  with  liberty  for  the  plafartiff  to 
t  Mh  action  aa  he  may  be  aaWsed. 

I  this  day  the  tbllowing  order  was  made  :— 
tH  lo  be  retuned  Ibr  twelve  months,  with  liberty 
'epluntiff  to  bring  an  action;  if  the  action  be  not 
btiriUun  that  time,  dismiss  the  bill,  with  costs 
i&ig^.>*  the  in^jniMtton  to  be  oontinned  in 
itnnet 

HvKPHBET  V.  Geabt. — Jtme  21. 
Praait»--Ocmtf   Case  teat  to  Law. 
a  Decree  made  on  the  hearitUy  a  0am  «ku 
fir  the  OpimAvik  of  a  Court  tf  Law,  md  the 
uwb  «f  ae  JSMt  were  ghett;  ■pen  the  Cbwe 
m  won  rte  JSquity  reaerved—Udd,  that  the 
tftiie  Gateway  htekidei  i»  the  gmeral  Quit  of 
Bin,  vtfAoKf  of^  ^edfle  mmUkm  efthom  Obett 
t modem  the  I>eeree. 
^tLe  original  decree  made  at  the  hearing  of  thb 
P^tcMB  was  directed  for  the  o^nion  of  a  court  of 
•^•ithe  awts  of  the  suit  were  given  generally,  no 
■naWog  specifically  made  of  the  coets  of  the  case 
Wmn. 

|Xnar  Bbdcb,  V.  C. — In  tiiis  ease  a  question  was 
^  ICr.  Bacon  and  Mr.  Glaase,  whether,  under 
B  "flie  general  costs  of  the  suit,"  the  costs  of  a 
*Btto  a  Murt  of  law  are  to  be  eonridered  as  in- 
'iJmw  being  no  spedfic  mention  made  of  them 
>*nw^  nor  any  coder  mule  respecting  them.  I 
^wmHcd  the  officers  of  the  court,  and  I  have 
™  «Mwen  from  many  of  them.  If  I  were  at 
Vtodedde  now  upon  the  merits  of  the  case — which 
i  sdI— I  ahould  hold  that  the  costs  of  a  case  at  tew 
J"J*  *<*  person  who  has  the  general 
"njtt  nut.  I  am  not  at  liberty  to  do  this.  The 
» of  records  and  writs,  whom  I  have  consulted, 
J  not  to  answer  the  question,  on  the  ground  that 
in  lut  practically  acqndnted  with  the  taxation 
Sr  nn.  therafore,  tiie  benefit  of  their 

The  elerks  in  court,  however,  or  rather  the 


 ..  MiUs,  certify  to  me  that  such  ousts, 

P^^wficallv  mentioned,  are  not  eonridered  as  coats 
^  therefore  disallowed.  Mr.  Munro, 
W       A^istrars,  has  sent  me  a  separate  certificate, 
CbJ   1  ^  examined  manv  decrees, 

IMO^  n?  ^^^^  <™c  case  on  the  point,  and  tliat  was 
jJ"*H«llBin  1819,  (*S»aw  V.  Tbwer*),  in  which  the  costs 


llii  fli!  ("dered  to  be  taxed  separately. 
PjJ*,«ertm«te  of  seven  of  the  Kegistrua, 


Then  I 

  stntts,  namelv, 

Ur.  Walker,  Mr.  Davis,  Mr.  Bicknell,  Mr. 
Huasey,  and  Mr.  Wood,  who  say  that 
le  an  extenrive  search,  and  have  not  been 


,         >i>y  order  in  which  the' costs  of  a  case  sent 
^  emsidered  separately,  and  they  are 
^^"^7  of  epinioD,  that^  acoradii^  to  the  praotiee 


of  the  Court,  snoh  costs  are  always  considered  to  be  in- 
cluded in  the  term  **  costs  of  the  suit."  In  this  state  of 
opinion  among  the  officers  of  the  court,  I  think  that,  as 
the  seven  Re^^strars  whom  I  have  named  have  come 
to  the  emdosion  tb^  hav^  I  am  justified  in  acting  on 
my  own  opinion  of  what  is  proper,  and  I  therefore  de- 
cide, that  the  oosts  of  the  caae  ought  to  be  considered 
as  part  of  the  costs  of  the  suit,  without  being  specificallv 
mentioned.  The  order  will  be,  that  the  costs  of  this 
case  are  to  be  included  in  the  costs  of  the  cause ;  but 
no  order  need  be  drawn  up;  communication  of  mj 
opinion  to  the  Taxing  Master  iriU  be  aoffident.  No 
ooata  ot  this  appUoaUon. 

TICB-GHANCELLOB  WIGBAH'S  COURT. 

DoBsoH  f.  Lahd.— JfordI  1^  20,  md  28. 
Pracliee-~Beide$K» — Stmretaion  <^  DepoeUiona-^ 
EeammaHom, 

An  JBgemhuaiom  qf  Wkneeiet  htniag  taim  place  befiMre 
the  Oommimmer,  in  a  Fi>r9(ionire  Smt,  at  tothe  CbM- 
ditum  cf  the  mortgaged  Premuee  einee  the  Morigagee 
had  hem  m  PosMttwn,  €md  it  being  sworn  hg  the  (km- 
WHteiomer  and  hie  Clerif  and  not  eontradieted,  that  the 
DepoaitUmt  had  hem  read  and  explained  tOy  and  aleo 
signed  hg^  ^  Witnesees,  the  Court  refused  to  order 
the  Depositions  to  he  suppressed^  won  the  Oromtds 
of  PartiaUhe  and  Jtfiseondttet  m  the  Commissioner^ 
mieh  were  denied  hg  him  and  his  Cleri^  on  Oath;  but 
allowed  the  Witnesses  to  be  examined  and  eross-eM~ 
tminedvied  Voceth^forethe Master,  asto^iose Parts <tf 
their  DaooiStiona  the  Aeemra^  ef  inUoA  woe  diqmted. 
The  bin  In  thb  ease  was  filed  by  the  mertgageesj 
for  the  purpose  of  obtuning  the  twau  decree  for  lore- 
dosnre,  against  the  repreaentattves  of  the  mortgagor. 
A  decree  had  been  made  dbeeting  a  reforenee  to  bo 
taken  In  the  Master's  office  as  to  the  account,  and  also 
an  inquiry  as  to  the  parties  who  had  been  in  possearion 
of  the  mortgaged  premises  rinee  1826,  and  whether  the 
property  had  become  deteriorated  while  the  mort* 
gagees  were  in  possesrion.   Witnesses  were  accordingly 
examined  before  the  commiodoner  upon  Uiese  points. 

7^e  Solieitor-Oeneral  and  Battm,  for  the  defendants, 
now  moved  to  suppress  the  deporition8,upon  the  grounds 
(^partiality  and  misctmduct  in  the  commissioner.  The 
affidavita  <n  two  of  tiie  witnesses  stated,  that  the  av^ 
dence  of  one  witness  had  been  communicated  bj^  tlM 
commissioner  to  the  other  witness;  that  iniestioni, 
which  formed  no  part  of  the  interrogatories,  nad  tieen 
put  to  the  witnesses;  and  that  the  deporitiooL  as  given 
out,  did  not  truly  represent  the  answers  which  had 
been  ^ven  by  them.  In  support  of  the  motion  the 
following  cases  were  cited : — Cooie  v.  Wilson,  (4  Madd. 
980);  (AoOer.Jaeison^^eyfiB.  12);  GampbeU  r.  Seow- 
gaU,  (19  Ves.  652);  Riehmdsm  t.  Fisher,  (1  Bing.  146); 
Lord  Mottyn  v.  Spencer^  (0  Beav.  136);  and  Wood  r. 
Freeman^  (4  Hare,  662 ;  9  Jur.  649). 

Kmgm  Parker  and  ^e«f  ag^nst  the  motion.—- Tin 
witnesses  having,  as  was  sworn  by  the  oommiflaioner 
and  his  clerk,  had  their  depodtwns  carefolly  read  over, 
and  particularly  explained  to  them,  and  they  bavfaiK 
mgned  the  same,  were  precluded  from  impeaching  thdi 
accuracy.  |^They  cited  Whiteloei  v.  Bater,  (13  Tes. 
611).l  The  commisBioner,  as  was  his  duty,  has  not  di- 
vested himself  of  his  discretion,  in  admitting  only  what 
was  legal  evidence  relevant  to  the  point  at  issue  between 
theparties. 

The  Solieitor-Oeneral,  in  reply,  swd  the  affidavits  of 
the  commissioner  and  of  the  defendants'  witnesses  were 
directly  opposed  to  each  other ;  and  submitted,  tliat  it 
was  contrary  to  the  practice,  under  such  ^reumstaneofl^ 
to  allow  the  deporitioBs  to  be  used  in  evidence.  , 

Sir  Jambs  Wiobai^  V.  C,  said  he  could  not  aeoede 
to  the  motion,  so  for  as  it  sought  to  suppress  the  whoh 
of  the  deporinona;  bat  tiuraght  it  was  denraU^  thi^ 


Digitized  by  Google 


THE  JURIST. 


as  to  partioolar  parta  of  them,  an  «xamuiation  ahoold 
take  place  before  another  commiauoner.  He  should 
examue  the  endence  rezy  canfuUy  on  both  odea  be- 
fine  detudii^  the  motiMi. 

MarA  2a— Sir  Jamb  Wioram,  V.  C,  gave  judg- 
ment.— ^The  amended  noUee  of  motion,  by  mistake, 
asked  that  the  depositions,  taken  by  virtne  of  the  com- 
mission which  liad  been  issued  in  the  cause,  might  be 
suppressed,  with  costSj  on  the  ground  of  irregularity. 
Upon  the  motion,  it  was  saggested  that  the  commia- 
aioner  himself,  whose  supposed  misconduct  had  made 
it  necessaiy,  ought  to  be  toe  party  to  pay  those  costs. 
The  difficmty  in  that  respect  was  obriated  by  the  de- 
fendanti^  counsel  wairing  any  claim  of  costs  against 
the  commiauoner,  and  the  motion  then  proceeded.  The 
phuutifia  were  mortgagees.  The  defendants  were  owners 
vi  the  equity  of  ndemptioii.  The  usual  decree  in  a 
suit  for  redemptl<m  has  been  made,  and  proceedings 
taken  before  the  Master.  The  grounds  of  uie  applica- 
tion were  founded  u|>on  the  amdavits  of  two  witnesses 
■  who  had  been  examined  under  the  eommisdon.  One 
of  the  witnesses  swore  that  she  did  not  say — what  the 
depontion  attributed  to  her— that  certain  sums,  thenin 
mentioned,  had  been  expended  with  the  privity,  assent, 
and  concurrence  of  the  seTeral  per8(»i8  entitled  to  the 
equity  of  redemption  of  the  mortgaged  premises.  Now, 
orders  for  the  re-examination  of  a  witness  iiave  been 
made,  after  publication,  upon  a  point  alleged  to  have 
been  incorrectly  taken  down  at  the  examination,  as  in 
the  case  of  Cats  v.  Cau,  {4,  Hare,  278;  9  Jar.  272). 
The  defendants  contend  that  I  must,  in  this  ease,  fiiom 
the  eonduct  of  the  commissioner,  as  arldaioed  by  the 
affidavits^  infer  partiality  on  his  part  in  &TDur  n  the 
plaintitb.  It  seems  to  me  that  I  must  reject  all  the 
chaiges  of  partiality,  which  the  commissioner  has  posi- 
tively denied  b^  his  affidavit,  and  which  denial  is  cor- 
roborated by  his  clerk,  their  affidavits  being  altogeUier 
uncontradicted  by  the  defendants.  As  to  the  diarge 
of  partiality,  I  am  bound  to  reject  it;  and  as  to  mi»- 
condnct,  I  am  also  bound  to  repect  it,  unless  it  is  a 
neoassaiy  inference  from  the  evidence.  Now,  such  an 
inforenoe  I  am  not  prepared  to  draw.  I  have  great 
difBenlty  in  undentandmg  why  I  should  believe  the 
affidavits  <i(  the  witnesses,  whoae  depo^tions  are  sought 
to  be  suppressed,  rathv  uian  that  m  the  emnnusrioner, 
which  is  confirmed  by  his  derk,  who  awears  that  the 
depositions  were  taken  down  correctly.  The  commis- 
sioner swears  that  he  never  knew  or  spoke  to  any  of 
the  parties  in  these  suits  until  the  wibiesses  were  ex- 
amined before  him;  and  that  he  never  conversed  wiUi 
the  solicitors  for  the  urties,  or  either  of  them,  until 
they  met  him.  If  this  is  true,  in  spirit  as  well  as 
in  letter,  it  wholly  takes  away  all  ground  for  the 
motion  by  reason  of  partiality.  Another  point  relied 
upon  was,  that  the  commissioner  had  improperly  dis- 
closed to  one  of  the  witnenes  the  evidence  of  a  previous 
witness.  This  was  explained  by  a  statement,  that  he 
had  referred  to  former  evidence  to  correct  a  date.  I 
cannot  think  tiiat  a  ground  fw  suppressing  all  the  de- 
ponUons.  Anotha  point  was  this — it  was  said  that  a 
question  had  been  pot  to  one  of  the  witnesses,  which 

auestion  was  not  to  be  found  in  the  interrc^tories: 
le  inference,  it  was  said,  was  irrenstible  that  uie  com- 
missioner had  been  prompted.  This,  however,  is  not 
only  an  unnecessary,  but  a  most  struned,  inference. 
The  subject-matter  of  the  inquiry  related  to  the  state 
of  the  repairs  of  a  warehouse  and  a  cottage.  The  wit- 
ness spoke  to  tiie  repairs  of  both.  The  fiur  inference 
is,  that  the  witness,  having  spoken  of  two  species  of 
property,  was  a^wards  appbed  to,  in  order  to  ascer- 
tain whether  his  answer  appfied  to  both,  or  to  one  only. 
I  cannot,  upon  this,  infer  anything  unfavourable  to  the 
impartiality  of  the  examiner.  I  agree  that  too  much 
care  cannot  be  taken  to  protect  suitors  agunst  the  par- 
tiality of  examiners,  but  I  could  not  do  worse  than 


criminate  a  conunianimer,  whohsdactsd  ss  inthk  cm 
by  Buppreaung  the  whole  <^  the  depoations  mat  4 
case  now  before  me.  As  to  the  oosbi,  I  ilisll  ban  4 
opportunity  of  atatii^  what  is  to  be  done  irith  thau 
the  bearing  of  the  cumB,  nulea  the  psities  agne  ■ 
the  affidavits  on  both  sides  be  taken  befam  the  Ifa] 
to  decide  on  their  materiaUty,  so  tiiat  the  Covrtfl 
judge  of  the  actual  portion  m  the  parties.  Iflai 
enter  upon  the  examination,  I  most  eonvtovMI 
the  plainti0a  are  not  entitled  to  the  benefit  ot  Ibifti 
if  it  bea  fsct,  that  both  the  witnesses  did  deponisl 
depositions  represent.  And  that  may  ruse  tk  « 
tion,  whether  the  plaintifi  axe  also  entitled  taifa 
what  witnesses  did,  on  a  former  oocawiii,nTe  SSa 
evidence  from  what  is  now  proposed  to  n  ^na. 
the  pcuties  will  consent  that  these  afidanti  Ml 
before  the  Master  as  eridenee^  it  wQI  oMsie 
difficulty,  and  enaUe  botii  the  Hailcr  aad  ■ 
consider  which  of  them  ia  material.  If  no^ 
make  a  special  order  confining  the  re-wnwiMtiai 
cross-examination  to  the  two  witncaei  tpm 
affidavits  the  motion  ia  founded,  aad  to  th>  £ 
part  of  thdr  depontiona.  I  do  not  think  I  ceaU 
oly  avoid  giving  the  plaintiflb  leave  to  anw 
Bond  and  Mr.  Hooper  (the  eommisriontt and \k 
without  prejudice  to  the  right  of  eiom-taak 
That  is  the  order  I  must  make,  unkei  tlie  patici 
sent  to  go  before  the  Master. 

Thk  Coubt  ultimately  made  the  fd 
**  The  phdntifia  notaaksa^  to  azanunt  Mr. 
Mr.  Hooper,  the  defendants  to  be  at  liberty  te  cfl 
yivk  TooTlUiT  land  and  W.  Winter  (tbe  tm 
nessea  who  had  made  affidaYits  on  the  motia^ 
intem^atories  upon  the  points  in  their  am 
which  they,  in  thdr  affidavits,  have  jfoko. 
costs  of  the  motion  to  be  leaarred." 


COURT  OP  QUEEN'S  BENCH^Tsinn 
Don  d.  Cur  aad  Others  v.  Joitn— JKftt 
In  1838,  M.  H.  mortgaffed  Premim  far  lOOO 
A,  and  m  1838  amiefed  tke  Fe$  fiirVS^ 
tha  MwUffaM  Term,  to  ktr  Dat^htr,  <b  H 
fmda$a,'  Mg  Cmtofance  wu  tmbumtti 
to  tke  ntmonent  D^ds.  In  1842,  M.  B. 
tksPrmimmIb»toM^Mdi»Oelahr,W 
the  Bqvi»  o/StdmptimtoC^atUmrtflk. 
tik  InOt^,lBA,Jtf.au^a*Mtrtsigi 
Ftt  to  R.  7.,  and  tite  RmtmtaHva  efJ>'» 
the  Term  of  1000  Yean  to  J.  T^ 
tocvre  the  Mortgape-monar  to,  and  tffienmv 
r0-eonv9f0d at  C.  tkomld  direa"  InSiff 
Part  ttf  tke  Premitet  being  reqnireiftr  • 
received  the  Purckate-numqr  frm  tU 
tkerewitk  paid  of  tMe  JrorM««.*--iM^'|" 
Term  had  n<4  hoeome  attendant  y  W.^f**; 

rOmttrvction  of  Law,  00  Mtoi«<Mi>""'"? 
^ aua.^  ti  iria.  cUii  andthvfmC 
ensiled  to  recover  upon  the  Demte  efJ.  T. 
Quare,  whtther  Defendant  «oM  smwMm  thdOt^ 

lyectment,  on  the  several  demises  of  John  « 
Meredith  Bumpbnya,  Biehard  ThompKm,  mji 
Thompson,  to  recover  posaesuon  of  a  meatoa^'^I 
mises  in  the  parish  of  Wrexham,  in  the 
high.  On  the  trial,  before  Erie,  J.,  at  the  Dam 
shire  Spring  Assizes  in  1848,  it  appeared  that  q 
action  was  brought  by  the  lessor  of  the  fiimiB, « 
Clay,  against  the  defendant  Jones,  hia  broy'ffr'. 
In  1838,  Mary  Humphreys,  widor,  was  """^  rj 
the  premises  In  question,  and  by  indentare  ct  ^ 
gage,  dated  the  1«  June,  1838,  between  the  mim 
Simpbreys  of  the  first  part;  Msiedith JnnpMj 
Caroline  Humphreys,  spinster,  (noirthe 
fendant  Jones),  John  Oay,  and  Itay  hawifc,l»»» 
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U  Mmdith  HoiBphreyi,  Caroline  Huinphreyi,  and 
iujr  Qtj  wen  the  three  children  of  Hary  Hum- 
mja,  bjr  ber  huabcmd  Meredith  HumphrayB,  de- 
wed), of  the  second  part ;  and  Edward  Davies  of  the 
U  ftiit  *1>*  premises  in  qneetion  were  deroised  to 
iwtti  Dariet  for  the  term  of  1000  years,  for  se- 
BK  the  repayment  of  60/.  and  interest.  By  inden- 
the  irt  June,  1842,  between  the  said  Mary 
IMplirfjs  of  the  first  part,  John  Humphreys  (eldeat 

tod  bur  antazent  of  Haiy  Hnmphreys)  of  the  se- 
I  ^Naffianiel  Hinshafi  of  the  third  put.  and 
I  mi  Edward  Davies  of  the  foorth  part,  the  said 
jniMs  were  eoDTcyed,  subject  to  the  mortgage  for 
I,  to  Nathaniel  Hfoahall  and  his  heirs,  upon  trust 
iieil,*nd  after  payment  to  Edward  Danes  of  the 

firf  901.,  and  of  a  farther  ram  of  40/.,  upon  trust 
iirj  Homphrey^  with  a  proviao  for  redemptl<m. 
iidcBdiTe,  dated  the  Isi  October,  1844,  between  the 
t  M17  Homphreya  of  the  first  pert,  the  said  J<^n 
w^mjt  ti  toe  aeomid  part,  and  the  sud  John  Clay 
hittiil  part,  in  eonaiaBration  of  18/^  the  eqnitv  of 
Mioa  m  tht  aud  ]wemiaes  waa  ooUTered  by  Mary 
Wfmj%  aad  John  Hnmphreys  to  Joan  Clay,  one 
m  mm  til  the  ^aintiff,  aahjcet  to  the  payment  of 
■idnindpalsumof  lOO/.dne  and  owing  to  the  said 
■rdDariea^  with  a  proTiao,  that,  upon  pay  ment  of  the 
\tm  of  100/.,  with  interest,  to  the  executors  of  Ed- 
lDiTies,U  ^uld  be  lawful  for  Nathaniel  Minshall 
tki  txeeators  of  Edward  Davies  to  eonvey  all  their 
liud  interest  in  the  premises  to  John  CIav,  ot  as 
iuoii  duect.   Edward  Davies  died  In  October, 
Itttd  in  December.  1844,  his  exeontora  called  upon 
I  Qay  to  pay  the  sums  of  00/.  and  40/.   By  inden- 
the  21st  December,  1844,  between  the  said 
Md  Minahall  of  tfae  first  part,  the  said  John  Clay 
■ImdUh  Humphreys  of  the  secoBd  put,  Bkhant 
■Ml  of  the  third  part,  Samnd  RobertB  and  Wil- 
IBloMi  (the  executors  of  Edward  Davies)  of  the 
and  John  Thompson  of  the  fifth  part,  re- 
T%mabg  other  thinn,  that,  by  articles  of  agne- 
M^lritd  the  1st  October  then  last  past,  John  Clay 
M jpnd  with  Meredith  Humphreys  that  he  (the 
[)nc£tb  Humphreys)  should  be  entitled  to  an  un- 
Mu^y  of  the  premises  on  payment  by  him  of 
^7  of  ttu  principal  sum  of  100/.  and  interest,  and 
(t]roftbesnmsoflB/.andl8/.3>.4<f.;  and  that, 
fluent  by  Meredith  Humphreys  of  a  moiety  of 
HHTcnf  sums  within  ux  montha  from  the  date 
Mf  to  John  Clay,  he,  the  aald  John  Clay,  and  all 
'fmnu  having  an  intoest  in  the  asid  premises, 
■  nany  to  Meredith  Humphreys  a  moiety  of  the 
fnniies;  and  further  reciting,  that  payment  of 
■id  SI0U  agreed  to  be  paid  by  Meredith  Hum- 
r>  to  John  Clay  had  not  been  made,  and  that  the 
nded  moiety  of  the  premises  had  not  been  conveyed 
with  Humphreys:  it  was  witnessed,  that,  in  pur- 
Mt  of  the  saia  recited  agreement,  and  in  considera- 
the  snme  of  60/.  and40/.,  making  together  100/., 
w  direction  of  John  Clay  and  Meredith  Hum- 


'»•*<*•  to  Jobn  Ulay,  at  the  nqueotof 
Hmnphreys  paid  by  John  Thompson,  and  in 
B*S'*^n  the  farther  ram  of  23/.  16*.  Sd.  toMere- 


>  ^pbreys  and  John  Clay,  pud  by  John  Thomp- 
kue  payment  of  which  said  several  sums  of60/l,4(H., 

\\wj*i''  ™^^<^  together  the  ram 

l']*''s  John  Clay  and  Meredith  Humphreys  thereby 
P^Wged,  Samud  Roberts  and  WUliam  Jones, 
J,"5^Mtutor8,  by  the  direction  of  John  Clay 
Bendith  Hamphreya,  asugned  the  said  premises, 
S*fK«dne  of  the  term  of  1000  years,  to  John 
«fP"V »ith  a  proviso,  that,  If  the  said  John 
ud  Meredith  Humphreya  should  pay  to  John 
the  inm  of  160/^  with  intuwt,  on  the 


21st  June  then  next,  the  sdd  John  Thompeon  would 
aarign  the  premises  for  the  remainder  01  the  term 
of  1000  yean  as  the  said  John  Clay  and  Meredith 
Humphreys  should  direct  or  appoint ;  and  for  further 
aararance,  it  was  witneesed,  that  Nathaniel  Minshall 
released,  and  John  Cli^  and  Meredith  Hnmphrejn 
confirmed,  the  sdd  premiaea  in  fee  to  Bichard  Thomp- 
aon,  in  trust  for  sue.  Th9  dsftndant  had  no  notice 
of  the  deeda  of  the  20th  and  26th  Oetober,  1830, 
nnUl  some  time  after  he  had  completed  the  pmehasa  m 
the  equity  of  redemption.  In  September,  1847,  the 
principal  and  interest  due  to  John  Thompeon,  under 
the  last-mentioned  deed,  was  paid  by  John  Clay  and 
Meredith  Humphreys  out  of  money  arising  from  the 
sale  of  part  of  the  property  to  the  Shrewsbury  and 
Chester  Rulway  Company,  but  no  re-conveyance  of 
Uie  property  had  been  made  to  John  Clay  and  Meredith 
Humphreys,  or  either  of  them.  It  further  appeared, 
that,  m  1839,  Mary  Hamphreya,  by  indentures  of  lease 
and  release,  dated  the  2ftth  and  26th  October,  1899,  be- 
tween the  aaid  Muy  Humphreys  of  the  ime  par^  and 
Caroline  Homphieya  of  the  other  par^  in  oonsideratton 
of  181.,  omiTeyed  the  premises  In  qaeatiim,  anhject  to 
the  term  of  1 000  years,  to  her  daughter  Caroline,  in  fee. 
About  December,  1839,  the  defendant  married  tho 
daughter  of  Mary  Humphreys.  It  was  contended,  for 
the  defendant,  that  the  term  of  1000  years  attended  the 
inheritance  by  intendment  of  law,  and  that  the  term  was 
satiafied  by  Uie  operaUQj[t  of  sect.  2  of  stat.  8  &  9  Viot. 

c.  112.  The  jury  found  that  the  deeds  of  the  25th  and 
26th  October,  1839,  were  a  bonli  fide  conveyance;  and, 
under  the  diiection  of  the  learned  judge,  a  verdict  waa 
entered  for  the  lessor  of  the  pUuntiff,  leave  being  re- 
served to  move  to  enter  a  verdict  for  the  defendant.  In 
the  following  Easter  Term,  (April  19), 

Tawmtrnd  moved  fur  m  rale  niA  aecordhudy,  and 
dted  Z)M  d.  GidwatMhr  r.  PHm  (16  Mee.  &  W.  608) 
and  Ihe d.  HaU  v.  Motdtdalg,  {Id.689, 699). 

a  rabaequent  dar,  (May  4),  the  Court  granted  • 
rule  nisi,  agidnst  whico,  in  last  Easter  Term*, 

WeMy  and  Lmgford  FouOes  shewed  cause.— The 
lessor  of  the  plaintiff,  John  Clar,  Is  entitled  to  retain 
the  verdict  on  the  demiae  of  Joim  Thompson,  the  last 
mortgagee.  The  term  of  1 000  veara  is  In  John  Thorny 
son,  as  trustee  for  John  Clay,  oy  virtue  of  the  proviso 
in  the  Indenture  of  the  21st  December,  1844—"  That  if 
the  said  John  Clay  and  Meredith  Humphreys  should 
pay  to  John  Thompson  the  ram  oi  160/.,  with  interest 
on  the  2nd  June  thra  nncf^tiie  said  John  Thompam 
would  aadgn  the  premises  fm  the  reminder  of  flie 
term  of  1000  years  as  the  said  John  Clay  and  Me- 
redith Humj^reys  should  direct  or  appoint."   In  Dot 

d.  Cadwaladtr  r.  Price  (16  Mee.  &  W.  603)  and 
Dm  d.  ffaU  r.  MomlMe  (Id.  699)  the  outstanding 
term  was  by  expnss  declaration  assigned  to  attend  the 
inheritance.  If  the  term  had  not  been  dealt  with  for 
many  year^  H  might  be  preramed  that  it  had  been  rar* 
rendered ;  or  if,  under  some  circumBtancee,  trustees  ought 
to  have  conveyed  the  term,  it  would  be  presumed  that 
they  had  done  ao;  hut  such  preramption  cannot  be 
made  where  there  is,  as  In  tlus  case,  an  express  de- 
elamUon  by  Uie trastee.  Agahi,  if  tbsre  hadbeen  no 
declaration  aa  to  this  term,  it  would  have  becmie  At- 
tendant vpon  the  Inheritance  by  oimstrucUon  Uv, 
and  wonld  have  ipso  focto  ceased  and  determined  by 
operation  of  sect.  2  of  stat.  8&  9Vict.  e.  112 ;  but  esEpree- 
samfiKitcessaretaeitum.  H^bey  cited Sngd.  Vend.and 
Pur.,  pp.  786, 789, 1 1th  ed!]  Further,  there  could  not 
have  been  a  raeiyer  of  the  term  if  it  had  been  assigned 
to  the  lessor  of  the  pluntiS^  John  Clay,  because  he  waa 
not  entitled  to  the  iee-nmple.  i^rle,  J.— The  nulway 
company,  who  purchased  part  of  theproperty  from  John 
Clay  and  Meredith  Humphreys,  thought  they  were 


•  April  17,  befbrePatleBon,  Coleridge,  and  Brie,  JJ.  Lord 
DeuDBD,  C.  J.tVasabaratonaoeoaBtofillnaiB. 
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owners  of  the  inheritance;  and  thsy  would  hare  been 
80,  if  there  had  nottteaitlM  secret  dMd  by  Mary  Hum* 
plureys  in  18390 

Tbwntend,  contr8.»The  tenn  of  1000  years  was  cre- 
ated for  the  protection  of  the  mortgage^  and  having 
been  satisfied,  It  became  attendant  npon  the  inheritance 
by  construction  of  law— -that  is,  for  the  benefit  of  the 
jwr^  entitled  to  the  &e;  and  by  sect.  2  <^  stat.  8  &  9 
Vict.  e.  112,  it  thereupon  absoiutdy  ceased.  In  Doe 
a.  CadtDalader  v.  Price,  (16  Blee.  &  V.  603),  Al- 
derson,  B.,  suggested,  tuit  the  term,  may  be  used  as 
a  shield  for  the  real  owner  if  he  wants  it,  not  as 
a  sword  against  him.  [Patteton,  J. — I  have  great 
doubt  vhetoer  this  is  a  satisfied  term ;  the  real  owner 
of  the  inheritance  did  not  pay  off  the  mortgage.!  It 
matters  not  by  whose  hand  the  money  was  paid,  or 
out  of  whose  pocket  the  money  came ;  the  real  debtor 
P^d  it.  {&&fJ. — According  to  your  construction  the 
statute  would  abolish  all  satimed  terms  j  but  that  is  not 
the  lansuajge  of  the  2nd  section.}  The  jury  found  that 
the  wife  of  the  defendant  was  purchaser  for  a  bon&  fide 
condderation.  The  conreyance  of  the  1st  June,  1842, 
wu  fraudulent,  as  a^^nst  the  rights  of  the  demidaDt, 
and  he  may  reject  the  deeds  dnlbg  with  the  inhe- 
Titaace  to  which  he  was  no  party.  rPattetou,  J. — If 
all  the  deeds  subsequent  to  those  of  1839  are  put  out  of 
the  ease,  dX\  the  payments  also  must  be,  ana  then  the 
defiendant  canni^  treat  the  term  as  satisfiedO  The  deed 
assigning  the  mortgage  term  to  the  purchuer  may 
stand,  because  the  paroes  to  that  deed  had  a  right  to 
deal  with  the  mortgage  term.  [i^ottMon,  J. — ^Tlie 
effect  of  that  would  be,  that  the  defendant  would  get  the 
land  without  paying  the  mortgage-money :  by  the  con- 
Teyance  to  the  defendant's  wife^  subject  to  the  mort- 
gage^he  became  the  mor^gpgor.j  ^He rated  Sued.  Vend, 
and  Pur.,  p.  777, 11th  ed!]  Our.  adv.  twft. 

Lcftd  DutMAiT,  C.  J.,  now  deUvered  the  judgment  of 
the  Court. — The  facts  raising  the  point  for  dedsion  in 
this  ease  are  in  substance  these : — In  1838  Mary  Hum- 
phreys, with  othen^  mortg^ed  the  premises  in  question 
n>r  1000  years  to  Davis.  In  1839  sue  conveyed  the  fee 
for  18/.,  subject  to  this  mortgage  term,  to  her  daughter 
Caroline,  the  wife  of  the  defendant  •  and  this  conveyance 
was  unknown  to  the  parties  to  the  subsequent  deeds. 
In  1842  she  mortgwed  the  premises  in  fee  to  Minahall. 
In  October,  1844,  she  conveyed  the  equity  of  redemp- 
tion, after  these  mortgages,  to  Clay,  the  lessor  of  the 
pl^tiff,  with  power  to  Meredith  Humplireys  to  be- 
come jomtly  entitled.  In  December,  184^MindiaU 
aadgned  the  mortgage  of  the  fiee  to  lUehard  Thompson: 
and  the  repiesentatlTes  of  Davii^  who  had  died,  assigned 
the  term  of  1000  yean  to  John  Thompson,  as  trustee, 
there  being  a  furtlmr  advance  on  mortgage  by  Richard 
Thompson  to  Cl^,  and  the  term  vras  declared  to  be 

to  secure  the  mortgage-money  to,  and  afterwards  to 
be  re-coDveyed  as  Clay  and  Meredith  Huniphreys  should 
'direct.*'  In  Septemoer,  1847,  a  part  of^the  premises 
being  required  for  a  rsiUway,  Clay  recMved  the  purcliase- 
money  from  the  company,  and  therewith  paid  off  the 
mort^tgees. 

The  plaintiff's  case  was  first  rested  on  the  demise  of 
Richard  Thompson,  as  owner  of  the  fee ;  on  the  defendant 
proving  the  prior  conveyance  nf  the  fie^  in  1839,  the 
plaint  relied  on  the  domiss  by  John  Thompson,  the 
asdgnee  of  the  mortgage  term  lor  1000  years;  and  the 
defendant  has,  in  answer,  contended,  that  it  is  a  satisfied 
term,  determined  by  the  operation  of  sect.  2  of  stat.  8  & 
9  Vict.  c.  112,  enacting,  that  a  term  of  years,  which,  by 
express  declaration  or  by  oonstmction  of  law,  becomes 
attendant  upon  the  inheritance,  immediately  on  its  so 
becoming  attendant  absolutely  ceases  and  determines. 

It  is  not  necessanr  to  decide  whether  the  defendant, 
daiminf  to  have  the  fee,  can  maintain  that  this  is  a 
satisfied  term,  the  satie&cuon  of  the  mortgages  having 
been  made  not  hy  him,  bat  by  Clay,  under  a  mistaken 


belief  that  the  equity  of  redemption  in  fts  hidk 
conveyed  to  himself;  because  we  are  of  opiinm  t 
this  term  ia  not  within  either  of  the  altemstimiB 
statute  for  determining  terms.  It  is  not  sttendad 
the  inheritance  by  express  dedsiation,  Uieie  beiM 
such  declaration ;  neither  is  it  by  coiutnidion  of 
for  the  trust  is  expressly  dedaied  to  Iw  liv  < 
and  Humphreys,  who  have  not  the  inheritam; 
although  they  were  supposed  to  be  sn^sl  tti 
whm  the  deed  was  executed,  that  snnoiifai  hi 
proved  to  have  been  fbnnded  on  a  misUKe.  Thti 
taken  suppodUon  has  no  efifeet  upon  the  eqnsv 
of  the  iostrnment.  Therefore  this  mis  mntlii 
charged. — Bule  ditckarged. 

SITTINGS  IK  BANC  A1TE&  TBUOn  TIU 
GtxamR  «.  Sx-Utt  n  Vxm^m»\L 

In  m  Action  far  Slanekr  of  Pbjrf^.ai 
mcteriffa  DometHe  ServaiattkePhit  " 
having  lie«d  far  tome  7%m  «M  tie 
Ranged  Serviee  npon  a  OSIofwto*  gim  U 
D^mdant:  titat^  tome  Tim  afttrwe/di,ti 
anft  W'ifat  im  «  Letter  U>  her  nem  Jmnb, 
tt  the  Plaintiff  and  to  the  Charaeterfntfim 
eta  heii^  unmerited:  that  therein  At  mtJ 
regneeled  farther  In farmaiien,  and  wmkUfif 
fendanfi  Wifa,  that  the  had  diieeva^  r—' 
of  the  giving  of  thejlrat  Charade,  itot 
tea*  dithmeH:—ffeldt  that  thereweeml 
ttAm&ted  to  the  Jmy  of  MaHee  m  tht 
Wife,  and  that  the  Commmiieatien  tm 
If  a  Servant  obtain  a  Plaee  wpen  the  i 
CharaeUr  givem  If  Air  Matter,  and  Ot 
wartb  dttetner  CHremntlaneet  leMA  IMb> 
Heve  that  the  CSkaraeter  wot  widtiemd,  hi 
bomid  to  inform  the  new  Matter  ^theetOt 
and  the  Commnnieatim  made  eoneemii^imn 
vHeged  Commnnicatvm. 
Case  for  false,  maUrious,  and  defsMtN?' i 
spoken,  by  the  defiandant's  infe,  of  and  osBca 
plaintiff,  m  her  character  of  a  domestic  wan^ 
not  guilty.   At  the  trial,  before  WightiiiiB,M 
Sittings  at  Westminster  after  TrimtyTaa," 
appeared  that  the  plaintiff  went,  in  Fetra^t 
into  the  service  of  the  defendant  as  a  eool^S"' 
tinued  until  the  following  August.  She  tben  w 
went  into  the  service  cn  a  Mrs.  Makobuoo,  ■ 
character  given  to  her,  not  by  the  defeo^i 
who  was  01,  but  by  the  deftadant  hbu^  » 
pened,  afterwards,  that  the  defendants  v 
sSrons,  in  her  turn,  of  having  the  character  of  i  « 
then  in  the  service  of  Mrs.  Malcolmson,  and  u 
wrote  to  Mrs.  Malcolmson  on  that  subject  ca  ta 
October.  In  the  course  of  inquiring  abontthitBK 
character,  she  wrote  thus :— **  I  wish  to  know  « 
your  servant  is  economical,  and  man^J™^ 
obeys  her  orders  in  not  allowing  the  other  serra 
eat  but  of  meal  time^  nor  help  themselna  ' 
(ton  this  partiatlarfyt  having  diteoverti  that  I  «■ 
mucA  impoeed  on  in  this       a  thort  time  ago. 
Malcolmson,  on  the  receipt  of  this 
the  defendant's  wife,  and  during  the  hiterriew  m 
whether  the  passage  in  the  letter  referred  to  tbe 
tiff,  and  was  answerod  that  H  did.  After  itme 
vereation,  Mrs.  Malcolmson  obeerved  to  the  Wm" 


were  reported  to  the  pUintiff,  and  were  tw  «P? 
the  action.  On  the  29th  Kovember, 
wife  wrote  the  following  letter  to  Mn.  SWcoliM" 
«  Dear  Madam.— You  wiU  see  by  ths  ]admi,W 
husband  is  threatened  with  1^ J'^'HTStS 
him  by  Gudenar,  in  omieqiieiMe  « «» im^r 
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tovm  to  your  ^aesUoas.  Tfaa  olMerTations  whioh 
pide  to  joa  upon  the  condnct  of  Gardener  while  in 
jrimice  were  strictly  in  answer  to  queitions  put  by 
londf,  ind  in  strict  confidence;  and  I  cannot  think, 
H I  do  not  sappoee  ^on  will  yourself  consider,  yon 
^jutified  in  repeating  them  to  Grardener.  I  cannot 

E»  moment  imagine  that  you  called  on  me  for  the 
iieof  entn^ii^  me  into  expreidoiu  wtinit 
,  or  &r  any  other  puipoee,  aare  that «  cons^en- 
|Bjy  ia&rmiog  yooTself  of  her  conduct  while  in  my 
ai^.  I  therefore  confidently  anticipate  that  you 
Iwt  tilow  yonrself  to  be  put  in  the  painful  position 
aritaesi  against  my  huaband.  Tbu  will  nmember 
{t/MpMiai  no  diah<m€itjf  to  Oardaur,  far  of  tiat  J 
8  w  aelMal  btowUdge.  I  stated  that  the  weekly 
jkvmmnch  higher  than  usual,  which  I  attiibuted 
ikrwmtaf  management,  by  allowing  the  servants 
irt  dlbar  what  or  when  they  pleased.  I  am,**  &c. 
"*  i^of  the  plaintiff's  case,  the  connael  for  the 
^  -tipUad  for  a  n<msait,  on  the  ground  of  the 
in  beii^  pxiril^ed,  which  the  learned 
'  Mied  to  mnt  at  that  time,  but  reserved 
'tttba  defimdant  to  move  to  anter  a  nonsuit,  if 
~rt  dtonld  thmfc  that  he  was  wrong  in  «o  de- 
The  learned  judge  Uien  directed  the  junr,  that 
was,  whether  the  defendant's  wife  toM 
neon  what  ahe  beUeved  to  be  true,  or  whe- 
I  wrote  and  spoke  as  she  did  for  Uie  purpose  of 
*iljr  dining  the  character  of  the  plun^.  If 
_j  Bulirioasly,  the  communication  was  not  pri- 
_  ,  ud  they  ought  to  find  for  the  plaintiiF;  but  if 
I  fab  oaly  with  a  bonA  fide  intention  of  letting 
Kmcohiison  know  circumstances  which  she  thought 
to  know,  the  communication  was  privil^ed, 
mmbt  to  find  for  the  defendant.  The  jury 
Htndiet  for  the  pUdntiff,  damages  40r.  In  the 
mlDehaehnas  Term,  (Nov.  8)7 
•Mr,Q.  C.,  moTod  to  enter  a  noninU,  aeoord- 
C  tt  ihi  leave  reserved.  He  also  moved  toot  a  new 
Pt*iir  misdirection,  and  in  arrest  of  jadgment. 
h«W  M  T.  AOkek  (9  B.  &  C.  403)  and  Fom^ 

(3  (i.^.  6;  2  Y,  &  D.  4fi6). 
f  flJiiy  Term,  3849, 

t'^wiir^  shewed  cause. — It  is  questionable  whe- 
™eue  of  a  privileged  commnnicatiou  can  be  so 
-Mte  mthorise  the  withdrawal  of  the  case  entirely 
wconsderaUon  of  the  jury,  unless  the  evidence 
«tai  document,  which  carries  the  privU^,  as 
■  ue  onmnunicaUon,  on  the  taee  of  it.  Bnt» 
•nrthtt  may  be,  there  waaa  question  here  for  the 

•  [OiUndgt,  J. — If  there  is  a  diqiute  as  to  the 
■Maocca  under  which  the  oommnnication  was 
^ait  dispute  must  always  be  detormined  by  the 

•  But  is  not  the  real  question  here,  whether,  if  a 
■oiKovers,  after  he  has  given  Uie  character  of  a 
■luat  the  cluEacter  is  wrong,  he  is  not  l>ound  to 
« tbe  mistake — whether  the  communication,  by 
>  nch  s  correction  is  made,  is  not  part  of  the 
w  ewunonication  The  main  question  here  is, 
tea  the  judge  was  nght  in  leaving  the  case  to  the 
tu  **  one  preliminary  question  here  was,  whe- 

1  WBHnanication  was  made  in  good  faith,  or 
^'l*  That  ia  always  a  question  for  the  jury. 

wu  uy  evidence  of  malice  in  the  present 
I  It  right  to  leave  the  question  to  the  jury. 
|*™n  «u  evidence  of  malice  in  thta^  that  the 
""niMtiaii  was  not  made  at  the  time,  or  for  the 
^  mtlie  change  of  service,  but  was  volunteered, 
Wendant's  wif^  two  months  after  the  pluntiff 
"•fen  m  the  service  of  her  new  mistress.   That  the 


.^du,seeond  letter  of  Qie  defendanfa  wife, 
^      lad  the  jtii7  to  infer,  that  whan  du  mada 


the  observations  to  Mrs.  Malcolmaon,  which  amounted 
to  a  charge^  agunst  the  phuntiff,  of  dishonesty,  she 
was  not  satisfied  that  tbe  charge  was  true;  and  the 
making  such  a  charge,  without  Ming  convinced  of  iti 
tmth,  is  evidence  of  malice.  (Fountain  v.  Boodle,  3 
B.  fi ;  2  Y.  &  D.  466).  Although  there  has  been 
much  difference  of  opinion  as  to  wnat  circumstances 
render  a  communication  mivileged,  there  has  been  no 
£mnt«  that  bona  fidea  is  a  question  for  the  jury. 
**  Whether  the  occadon  ia  suchaa  to  rebut  the  inferenot 
of  nulice^  if  the  publicatien  is  bon&  fide,  is  a  c^nestion 
of  law  for  the  judge ;  whether  the  bona  fides  existed,  is 
a  question  of  fact  for  the  jury."  (Per  Cresswell,  J, 
in  CiMiMd  V.  J2idUn&,  2  C.  B.  684).  The  same  dift- 
tinctiou  is  assumed  in  BJackham  v.  Pug^  (Id.  611)  and 
Beiam  V.  2>ea«on,  (Id,  628). 

Jun9\4.—'Petenaorffvmi^  against  the  points  made 
in  arrest  of  judgment ;  but,  unce  the  Court  dedded  in 
&voiir  of  Uie  defendants  on  the  other  points,  it  is  un- 
necessary to  report  his  anfument. 

OvmMT,  for  the  ilefendants,  was  not  heard. 

Lord  Dknham,  C.  J.— The  only  doubt  that  can  be 
raised,  in  the  present  case,  in  fiiv<Hir  of  the  pluntiff, 
br  the  all^tion,  that  the  defendant's  wife  initiated  the 
dtscnssion.  That  ahe  may  be  sud,  perhaps,  to  liava 
done,  by  the  allusion  in  her  first  letter;  although, 
eventually,  tiie  communication  she  made  was  in  answer 
to  questions  put  by  Bin.  Malcobnson.  But  I  think 
that  the  defendant's  wife  was  authorised  to  make  both 
the  allu»on  in  the  first  letter,  and  the  communication 
at  the  inttf  view.  If  the  communication  had  been 
made  at  the  time  of  the  change  of  service,  there  can 
be  no  doubt  it  would  have  been  privileged.  In  my 
opinion  the  privilege  continued.  Ii  a  servant  of  youra 
obtains  a  place  upon  Uie  strength  of  a  character  given 
by  you,  and  you  afturwards  discover  drcumstaneet 
miioh  induce  you  to  hdievo  that  the  character  was  un- 
deserved, in  my  opmion,  you  are  morally  bound  tq 
inform  the  new  mastCT  of  those  circumstances,  and  the 
commnnicatiou  you  make  of  them  is  a  privileged  com- 
munication. If  tliat  be  80^  neither  the  allusion  in  the 
first  letter,  nor  the  communication  at  the  interview, 
was  any  evidence  of  malice;  there  was  no  other;  the 
learned  judge  was  right  in  reserving  leave;  and  a  noi- 
suit  must  now  be  entered. 

CoLEKiDOB,  J. — I  do  not  feel  that  I  can  add  any- 
thing to  what  mv  Lord  has  said.  The  question  is, 
whefiier,  at  the  ciose  of  the  pUuntiff*8  case,  there  was 
any  evidence,  to  be  properly  left  to  the  jury,  of  malice 
in  the  defendant.  It  seems  to  me  that  none  has  been 
suggested,  except  in  the  words  of  the  oommnnicBticai 
itaelf,  and  of  the  previouB  letter.  If,  then,  all  that  was 
said  and  written  by  Mrs.  Slade  was  perfectly  conustent 
vriUi  her  duty,  no  maUoe  can  be  inferred,  either  front 
what  she  said  or  wrote.  I  think  all  was  within  her 
duty.  Nobody,  as  it  seems  to  me,  can  doubt  the  cop; 
rectnesB  of  what  my  Lord  has  sud— that,  if  I  give  a 
cluuacter  to  my  servant,  upon  which  he  obtains  a  ntu- 
ation,  and  I  afterwards  discover  that  I  had  been  d^ 
ceived,  and  that  tbe  character  was  unmerited,  it  is  my 
duty  then  to  make  a  commumcation  to  the  actual  mas- 
ter of  tliat  servant.  It  may  be  considered,  that  thq 
same  qnestiui,  which  was,  or  might  have  been,  pot  to 
me  at  the  time  <tf  tbe  &»t,  is  put  to  me  at  the  tune  of 
the  seoond  commnnlcatioD,  and  that  I  am  bound  to 
answer  it.  In  the  pieeeuk  case.  Mr.  Shide  gave  the  fiisft 
character,  of  the  justice  of  which  he  was  naturally  Ig-* 
norant  in  some  particulars.  Mrs.  Slade  then  discovend 
thai  the  character  was,  in  her  belief  undeserved,  and 
threw  out  an  intimation  to  tliat  effect  to  Mrs.  Malcolm- 
son.  I  think  she  was  riffht.  I  think  she  might  even 
have  written  directiy  to  Mrs.  Malcolmaon,  "  What  Mr. 
Slade  told  you,  as  to  the  character  of  Gardener,  was 
wiutt."  If  the  answer,  which  is  hare  chaijced  as  alani 
d<r,  bad  been  given  at  fio^  then  can  be  no  doubt  it 
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would  have  been  privileged.  I  think  it  was  itill  ao  at 
tbe  time  it  was  given. 

WiaHTMAN,  J. — I  am  of  the  same  opinion.  It  may 
be  said,  that  it  ia  a  hardehip  on  the  plaintiff  that  the 
defenduit  should  be  privileged  in  making  a  commimica- 
tion  which  has  injured  her,  and  of  which  the  tmth,  in 
&ct,  is  not  ascertained.  Bat  the  rule  is  general^  and  it 
aeema  to  me  to  be  quite  a  mistake  to  snppose,  that  it  is 
the  privilege  only  of  the  persoos  gfvmg  characters. 
There  an  tvro  ot^  cla—M  of  persons  materially  inte- 
mted  in  tiie  nuUntenanee  of  the  privil^pe — the  persons 
acee|>tiag  ehaiBcien,  and  those  of  whom  the  characters 
sre  given.  It  is  a  most  impwtant  privily  for  the  en- 
conragementofall  honest  servants.  They  are  sufGciently 
protected  against  the  abuse  of  it,  by  that  limitaUon  of 
it,  to  which  all  agree,  that  if  a  master,  going  beyond  it, 
vantonly  and  malidonaly  make  a  &lse  statement  as  to 
the  character  of  his  servant,  the  express  malice  takes 
avray  the  privily.  The  question  here,  then,  la,  whe- 
ther there  was  any  evidence  whatever,  that  Mrs.  Slade 
was  actuated  by  malice.  If  dbe  had  been  well  in  health, 
■he  would  probably  have  known  all  the  circumstances 
before  the  giving  or  the  first  character ;  but  she  was  ill, 
and  Hr,  ^ade  gave,  ignoranUy,  a  general  good  cha- 
meter  <^  tiie  pbdntiff.  Hzs.  ^ade  afterwaids  diseo- 
Tered  thai  the  plaintiff  was  not  deserving,  in  her  jndg* 
ment,  oi  so  good  a  character  as  Mr.  Slade  had  given. 
She  theieuwm  intentionally  made  allunon  to  the  cir- 
csnmstanee  In  a  letter  to  Mia.  Malcolmson,  who  tiiere- 
apon  came,  and  aAed  fas  farther  information.  That 
aJlnsion  was  no  evidence  of  malice.  It  must  be  con- 
aidoed  as  if  Mia.  Malcolmson  had  made  her  inquiries 
in  the  first  instance ;  but,  if  she  had,  the  answer  she  re- 
ceived would  have  been  dearly  privileged.  It  was  so, 
then,  at  the  time  it  was  made.  There  is  nothing,  in  the 
present  case,  to  take  it  ont  of  the  general  rule.  The 
defendants  are  entitled  to  have  judgment  of  nonsuit 
entered.— JiH^^iMHC  aeetnUiigdf, 

COURT  OF  COHHON  FLEAS^EAsm  Tbbm. 

Saintbii  v.  Fwamas.^April  18. 

AgrteaieM'-CoiuidenauM — Reihraint  (tf  IVade — P«- 
mlty — Liquidated  Dawwget. 

Ammptit  t^wn  a  vrittm  Affreement,  whertiy,  in  Cotui- 
deratim  that  the  Plaint^t  o  8i^«m  at  M.,  vxmtd 
wgt^e  the  D^endant  at  \u  AuittaiOf  the  DefendaM 
promsedtkathewaiUdnetatai&TiiMprae^at 
or  wilMin  Snm  MiUt  it,  mdtr  a  Fenataf  of  6001. 
AvermeHtt  that  the  PiahxUfdid  moage  the  D^endant: 
—Held,  that  the  DedaroSim  dite&eed  a  ^ood  Qmei- 
deration  for  the  D^embiift  Pnmiee,  and  that  the 
.^TMrneiU  toai  not  void,  cu  Miy  in  Beetraint  o/ 

S^,  aUo,  that  the  BOOL  wa$  reotmrOh  at  liquidated 
Daata^fet. 

A88umpsit.»The  declaration  stated,  that  on  the  12th 
April,  1848,  an  agreement  in  writing  was  entered  into 
between  the  plaintiff  of  tiie  one  |Mut,  and  the  defendant 
of  the  other  part,  in  the  words  and  figures  following: 
■-^In  cooNderation  that  Joseph  Denby  Sunter,  of 
Hacdesfield,  sumon  and  apothecary,  vriu  engage  me, 
the  undersigned  William  E!dward  Fergnson,  as  assistant 
to  him  as  a  snigeon  and  apotheca^,  I,  the  sud  William 
Edward  FannncHi,  promise  tiie  said  Jos^h  Denby  Sun- 
tar  that  I  will  not  at  any  time  practise  in  my  own  name, 
or  in  tiie  name  or  names  of  any  other  person  or  per- 
wns,  aa  surgeon  or  apothecaiy,  at  Hacdesfield,  or  within 
seven  milea  thereof,  under  a  penalty  of  6001,  And  I, 
the  add  Joerah  Denby  Salnter,  do  herel^  agree  vrlth 
the  sdd  Wilnam  Edward  Ferguson  to  engage  the  said 
William  Edward  Ferguson  as  an  asnstant  to  me  as 
a  aaneon  and  apothecaiTt  on  the  terms  aforesaid;** 
vltieh  ■aidagBMmentwaadnfy  signed  and  mbacribedfy 


the  said  William  Edward  Fergnion  and  Josv[ih  Dah 
Sunter,  parties  thereto.  And  the  pUlntiff  >Ten,tii 
the  Bud  William  Edward  Fergoion,  in  ttw  aid 
ment  mentioned,  and  whose  name  is  subacribed  tl 
was  and  is  the  defendant;  and  that  the  asid  JosejAi  1 
Sainter,  therein  dso  mentioned,  wu  and  ii  tiu 
tiff.   The  declaration,  after  averrinr  mutul 
of  performance,  proceeded : — "  Andtlieplainti 
says,  that  he  did,  to  wit,  on  &c.,  in  puranaDct  at 
formance  of  the  said  agreement,  engage  the  dela ' 
asnstant  to  him,  the  plaintiff,  as  surgeon  ml 
caiy,  according  to  tiie  tCTUu,  tme  inteat,  ladi 
of  the  said  sgreement:  and  the  {dsiatiff  hn 
all  times,  in  all  things,  ready  and  willing  to 
and  perform  his  part  of  the  said  aneemeat, 
the  defendant  iuah  continually  had  notiu; 
defendant,  after  the  making  oi  the  agreement,  ta 
&c.,  and  from  thence  continualljr  oi 
mencement  of  this  suit,  did,  and  still  a 
his  own  name,  as  a  surgeon  and  apothecary  at 
clesfield,  in  the  said  agreement  mentioned,  altboqi 
defendant  has  not,  at  any  time  hitherto,  io  it/ 
ner,paid  or  satisfied  the  said  penalty  of  MOL is*'' 
aneement  mentioned,  or  any  part  tliereof,  m 
the  defendant**  said  agreement  and  prraniie." 
first,  non  asBuropnt ;  secondly,  thst  the  rii) 
not  engage  the  defendant ;  thirdly,  that  tbe  pii 
was  not  a  surgeon;  fourthly,  that  the  agremti 
entered  into  by  the  fraud  and  misreprttentatioa^ 
plaintiff;  fifthly,  discharge  from  petfonaaBei 
breach;  sixthly,  that  the  defendant  did  not— 
his  own  name  at  Macdeafield;  sevoitbljr, 
license.   This  action  was  tried,  before  CitamI,] 
the  Chester  Spring  Assizes,  1849,  whenitwuciaH 
on  the  part  of  the  defendant,  that  the  ytoMfc 
he  would  not  at  any  time  practise,  was  vtad;  iia 
that  the  600/.  was  in  the  nature  of  a  pcul^. 
liquidated  damsges.  The  jnif ,  under  tb* 
hia  Lordship,  returned  a  verdict  fi»r  the  * 
msgea  500/.,  and  leave  was  reserved  to  the 
move  to  enter  a  nmsnit. 

ChanneU,  Seijt.,  (April  18),  moved    ■  ti» 
accordingly,  or  to  arrest  the  judgment,  at  !tftBi'| 
on  the  ground  of  misdirection. — First,  the  ipMiN 
void  fiw  want  of  mutuality,  and  as  h^"!*! 
trade.   The  cases  on  this  subject  are  colktw" 
notes  to  MUchel  v.  Siynolde^  ( 1  Smitb'i  I^- 
Undoubtedly  this  wreement  is  onlif  partiiUf ' 
straint  of  trade,  and  i^  on  the  &ce  of  it,  than  w  > 
consideration,  the  Court  will  not  inquire  fdieua 
adequate  or  not.   (Siteheoch  t.  Outer,  6  A«L  * 
438).   But  the  dedantion  here  disdoaes  oa  so^ 
dderation  on  the  part  of  the  phdntiff  at  sD.  um 
gagement  had  been  binding  upon  the  plaintiSlo^ 
the  defendant  for  any  n>ecined  or  any  "•'^J , 
or  for  any  time  to  be  inferred  from  the  agraajB«*i  I 
employ  him  at  a  specified  annod  salsiy,  thcR « 
have  been  a  good  consideration.  The  case  m  '  <■ 
TVsismu  (1  C.  &  J.  331)  is,  notwitiiitaadingB 
decisions,  still  an  aathority  on  this  point.  [Oram 
—In  Johntton  v.  NuA<^  (I  C.  B.  361)  »  q« 
arose  as  to  the  adequacy  of  consideration  ftr  »  gv^ 
for  an  existing  debt,  and  for  future  sappliMi  •» 
question  was  left  to  the  jury  whether  the  eujW" 
for  future  supplies  was  illusory  or  not,  for, 
bonftfid^thenwaaagopdcomidentiM.]  TbJ 

sent  case  b  distingniiUbie  fiom  tiiat  of  » 
where  tiu  price  of  the  goods  may  be  rMowredirW 
goods  ban  been  rapplied.  This  is  like  the  ok  <«> 
bearance  to  sue,  vvhere,  in  order  to 
cause  of  action,  the  agreement  muit  be  ""r" 
Bolutdy,  or  for  some  definite  or  a  ressoMble  ti» 
Wms.  Sannd.  210  c,  note  (e) ).    [ff^  ^- 
declaration  avoa  tiut  the  pUuntiff  did  ("^^^ 
ftndant,  and  tiiU  b  tmveiMd,  ud  the  MW  M  &»• 
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Ij^tiff;  so  that  then  u  do  ground  for  aajinff  it  was 
Bhaoij  wmment.   BeeHon  r.  Collyer  (12  Moore, 
)\  S.C^4Kiig.  309)  shem  {bat  a  genml  «n^|ff«- 
iofiamnt  is  an  eogagement  &r  a  year.]  Tiit 
dPatmstm  T.  Seott,  {IS  Hee,  &  V.  667),  which 
fiifci  tbe  pnndple  of  mqniiiiig  into  the  aaeqnacj 
lenuidentioD,  decides  that  there  must  be  an  en- 
wnt  for  Bome  definite  time.   It  is  dear  there  was 
■sgunent  in  the  present  case  for  a  year,  for  the 
nnt  could  not  have  gned  npop  the  afrreement  for 
Biait  within  the  year,   [Wilde,  CTj.— May  we 
nine  this  to  be  an  engagement  to  employ  for  a 
nble  time  X]   If  so  the  declaration  should  hare  so 
I  h,  lad  perfaws  snch  an  aUwation  would  hare 
■^ported  Iiy  the  eTidenoe.  HUeheoet  t.  Coker  is 
mr  «f  tbe  defendant,  for  it  is  admitted  in  the 
test  thst  there  must  be  a  kgal  consider^on,  and 
nit  only  say  that  employment  at  an  annual  salary 
A  ■  eoDsideistion.   [CWnve/?,  J.— Here  the  en- 
Mliileft  open  to  both  parties  for  fnture  arrange- 
jD&risregardfl  time  and  salaiy;  and  the  decia- 
that  the  plaintiff  did  actually  engage  the 
knt  pnmiant  to  his  agreement;  and  the  jury  have 
that  the  engagement  was  bond  fide,  and  not  illn- 
Secondly,  the  learned  judge  misdirected  the 
t  ttllmg  them  that  the  SOOf.  was  to  be  recoveted 
ddited  damues,  and  not  as  a  peiuUy.   In  Oalt- 
ir.StTKtt  (17 Law  Jonm..  N.  S.,  Exch.,226)  the 
wt,  **  to  he  recovered  as  liquidated  damages,  and 
■■wyof  penalty;**  but  here  the  contract  describes 
Tuoit  to  be  intended  enressly  as  a  penalty:  the 
duuge  only  should,  ttierefore,  bar*  been  re- 

C.  J.-— There  appears  to  me  to  be  no  reason- 
it  on  either  of  tne  points  which  hare  been 
in  thu  case ;  and  fitst,  in  order  to  ascertain  whe- 
17  good  condderatiou  appeata  in  the  agreement, 
at  its  terms.    In  consideration  that  the 
vonld  engage  the  defendant,  the  defendant 

 i  fttt  he  would  not  practise  within  seren 

^JUedesfield.    At  the  time  this  contract  was 
lute,  tbe  parties  intended  that  the  terms  of  the 
liBent,  u  to  time  of  serrioe  and  salary,  sbonld  be 
sliMne  fotiure  period ;  and  that  the  stipulation 
tnt  defendant  not  practising  was  to  tahe  effect 
JJewM  engaged  by  the  pUintiff.  The  defendant 
la  oonsideration  that  you,  the  plainUff,  will  en- 
■e»  (bo  matter  for  how  short  a  time),  I  promise 
■pnetiae."  Supposing  the  phdntiff  to  be  a  man  of 
■lion  in  his  profession,  the  mere  foot  of  the  de- 
«  hiving  been  engaged  to  him,  for  however  short 
t,  would  give  the  defendant  great  advantage  as  a 
r  nd  ao  the  plaintiff  might  reasonably  say,  "  I 
m  Mgage  you  at  all,  no  matter  for  how  short  a 
•MW  yon  will  bind  yourself  not  to  practise  in 
Knetr  and  this  I  take  to  ba  the  meaning  of  the 
■t  we  may  suppose  that  the  contemplated  en- 
■ot  vonld  be  naoonable  as  to  time  said  eireom- 
M,  ud  that  Oie  defendant  would  not  have  entered 
ne  that  was  not;  and  then  he  would  not  have 
"**tiuned  ^om  practidng.  The  defendant  obtains 
jniwiate  benefit  by  this  contract ;  he  is  sanctioned 
plaintiff  as  a  competent  person  to  practise  as  a 
■to  xDd  spothecary,  and  he  has  the  further  advan- 
If  the  jUintiff  agreeing  to  enter  into  an  engago- 
i*1tli  him— that  is,  to  offer  him  such  nasonable 
L  TiT*  defendant  would  by  law  bo  bound  to  ac- 
^  The  GOQttaet  is  to  enmge,  and  tiie  declaration 
"*"a>8aRement;  and  I  thuk  that,  without  having 
to  the  veidict,  which  finds  that  the  engage- 
"  WIS  made,  tiie  first  ground  of  objection 
^ttODd  objection  is,  that  the  sum  of  BOOL  was  to 
la  a  penalty,  and  not  aa  liquidated  damages. 
oT^ni  some  cases,  this  question  has  been  left  to 
"lu^tltake  i^  that  now  ft  is  for  the  judge  in  aU 


cases  to  decide,  as  a  question  of  law,  whether,  upon 
the  contract,  the  sum  named  is  liquidated  damages  or 
not.  In  general,  the  Court  endetTonn  to  asontaln 
whether  the  thing  to  which  the  sum  of  money  vefian 
be  an  entire  act  ornot.  In  the  presentcase  the  agree- 
ment does  not  contain  dififorent  stn>nlations,  for  a  breach 
of  each  of  which  the  damages  might  be  difl^rent ;  thero 
are  no  stipnlations  referring  to  payment  of  la^^  or 
smaller  sums,  the  amount  of  which  would  have  to  be 
nor  are  there  any  of  thoee  circumstances 
which  have  inclined  the  Courts  to  consider  a  stipulated 
sum  as  a  penalty,  and  not  as  liquidated  damages.  Here 
the  plaintiff's  object  was  to  protect  himself  from  a 
rival,  and  it  wonld  clearly  be  no  protection  to  him  to 
trust  to  the  verdict  of  a  juiy:  it  would  be  almost  im- 
possible for  him  to  shew  to  what  extent  he  had  been 
injured,  or  (riT  what  patienta  he  had  bew  deprired.  I 
thmk,  therefore,  that  this  Is  a  case  where  it  is  nason- 
able that  the  parties  should  have  agreed  upon  a  parti- 
cular sum  to  M  taken  as  liquidated  dama^;  and  that 
the  learned  judge  vras  right  in  considering  the  500/. 
to  be  the  snm  fixed  upon  by  both  parties  as  that 
which  the  defendant  was  to  pay  for  the  non-perform- 
ance of  his  part  of  the  contract. 

CoLTiuiT,  J.— As  the  law  was  formerly  understood, 
it  appears  to  me  that  this  deelaration  would  have  been 
bad ;  for  where  it  was  held  that  the  Coart  would  look 
to  the  adequacy  of  the  consideration,  unless  the  decla- 
ration had  stated  the  length  of  time  during  which  the 
restraint  was  to  eitist  or  the  defendant  to  sem,  it 
would  have  been  ImposdUe  to  ascertain  whetiier  it 
was  adequate  or  not.  Bat  now  the  law  is  clear  that 
we  cannot  look  to  the  adequacy  of  the  consideration; 
and  all  that  is  required  iiL  that  the  declaration  should 
disdose  a  consideration.  In  those  cases  where  it  has 
been  held  that  forbearance  for  a  short  time,^  or  for 
some  time,  is  an  insuffident  conudeiation,  it  is  clear 
that  the  Court  thought  that  there  was  no  agreement 
for  forbearance  at  all;  but  here  the  declaration  states 
that  the  plaintiff  did  engage  the  defendant:  and  at 
any  rate,  after  pleading  over,  it  roust  be  taken  that 
an  enngement  was  entered  into  with  the  concurrence 
of  boU  jmrties,  and  that  Is  sufficient.  As  to  the  se- 
cond point,  I  think,  that  altiiooj^h  the  word  **  penalty 
is  used  in  the  agreement,  which  would  primfc  focie 
import  that  a  penalty,  and  not  liquidated  damages,  was 
intended,  still  the  mtention  must  be  collected  from 
the  whole  of  the  oontract.  In  this  ease,  considering 
tbe  nature  of  the  agreement  and  the  difficulty  of 
proving  spedid  damage,  I  think  the  parties  intended 
the  000^  to  be  the  amount  of  damages  to  be  paid  for 
a  non-performance  of  the  contract. 

Crbsswbll,  J. — I  am  entirely  of  the  same  opinion. 
It  has  been  objected  that  the  agreement  intended  that 
the  defendant  should  be  restmmed  from  practising,  not 
only  daring,  but  also  after,  the  time  that  he  vras  in  the 
plamtiff'e  service.  Now,  tiie  agreement  was,  that  tb«r 
shcnild  thereafter  enter  into  an  engagement,  to  whSe^ 
tiierefore,  both  parUee  must  oonenr.  If  no  raeh  en- 
gagement was  entered  into,  then  the  deftodant  wis  not 
prevented  fiiom  practising;  if  there  waa  an  ennge- 
ment,  he  was  bound  not  to  practise;  and  the  declare 
tion  states  that  there  was  an  enra(ement.  We  cannot 
inquire  into  the  adequacy  of  the  consideration ;  it  is 
snmcient  that  then  was  some  consideration.  Then 
was  this  a  reasonable  restraint?  As  between  the  par- 
ties themselves,  who  entered  into  the  agreement  with 
their  eyes  open,  it  is  reasonable  that  they  should  abide 
by  it ;  and  as  regards  the  publuj,  I  think  it  was  not  un* 
reasonable.  Aa  to  the  other  point,  then  was  a  difficult 
In  asoertidning  the  actual  damage  which  might  hare 
been  incunedDy  the  plaintiff;  and  it  appears  tome  to 
be  a  reasonable  interpretation  of  tiie  oontract,  that  the 
fixed  sum  d  8001,  was  to  be  taken  by  both  parties  as 
the  msasue  of  damages  fiv  a  btfloah  or  Um  sngagemsnt. 
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WnuAMs,  J. — am  of  the  samfl  opinion.  Ab  to  the 
naBonablenMB  of  the  reBtrunt,  if  it  vbb  to  be,  as  I  think 
it  was,  duxante  serritlo,  it  was  reasonable  enoogh.  As 
to  the  second  point,  I  agree  with  the  rest  of  tlu  Court 
in  thinking  that  there  was  a  sufficient  lenl  oonadera- 
tion  for  the  promise,  which  is  the  foundation  of  tliis 
action ;  and  it  is  clear,  that,  since  the  case  of  Hittkcoei 
T.  Cotar^  the  Court  cannot  go  into  the  qnestioo,  whether 
the  consideration  fi>r  the  restrunt  was  adequate  or  noL 
Contracts  in.  restxunt  of  trade  are  undoubtedly  pre- 
Bumed  to  be  bad ;  but  they  may  be  reasonable,  and  not 
iiytiiiolu  to  tnda  general^r,  and  if  so,  th^  may  be  m- 
£noad;  I  do  not  think  uiat  a  contract  like  this  ia 
dgoriotts  to  trade,  but,  on  the  contrary,  that  it  is  rather 
&  protection  to  parsons  engaged  in  it ;  and  so  long  as 
the  restraint  ia  not  lai^;er  than  is  neceaary  for  the  pro- 
fection  of  the  party  in  whose  favour  it  ia  given,  it  is 
not  unreasonable.  As  r^^ards  the  last  point,  the  law 
nowis,thaL  in  cases  where  it  would  be  difficult  to  assess 
the  actual  damage  incurred,  the  parties  may  affix  the 
damage,  to  be  consequent  on  the  performance  or  non- 
performance of  certain  stipulations,  at  any  sum  they 
may  choose  to  agree  upon ;  and  I  think  that  was  what 
they  intended  to  do  in  this  case ;  and  such  an  agreenunt 


COUBT  OF  EXCHEQUEIL— SancBB  Tra. 
NoRBXs  V.  Sked.— Jfcg*  1. 
Lunaqf—S  S;  9  Viet.  c.  V)0~Pleading. 

In  an  Action  ^  A.  for  asaayk^  and  UtUng  awcw 
against  the  WtUo/tJke  PlaintiJ^ eiizabeth  tA$  Wtfe 
mth«  Plaint^,  per  quod  Coniortivm  <misit,  (As  Jm- 
/mdant  pleaded  that  he  wat  Proprietor  of  a  Ueeneed 
Bonie  for  the  Care  of  Lmatkifmtdertie  6  SfO  Viet. 
clOdf  and  that  the  tatdEWsdeth  had  been  delieered 
into  hie  Qn^  at  a  Lmatie  with  the  Order  and  Medieal 
Cert^teatet  iwuired  that  Act,  in  tpAidk  the  wat  de- 
eeribed  as  Elisabeth  D.;  that  A«  eieaped  from  kit 
CuHodf  and  he  retook  her:--S^dt 

/(nf,  that  this  Plea  ditdoted  a  tnffleient  Vefenee^  with- 
out averring  that  the  taid  Elieaokh  wat  a  LuncOie. 

SaeondUf,  that  it  woe  no  (^jeetion  that  in  the  Order  and 
Cartuhatesehe  wat  wet  deteribed  Igrtheifaau  efthe 
Plavntiff. 

Trwupassfor  assaulting,  ill-treating,  takiiw,  and  carry- 
ing away  against  the  will  of  the  pluntiC  ElizabeUi, 
then  and  stui  bein^  the  wife  of  the  iduntifF,  per  quod 
conaortine  eio  anusit.  Flea :  Long  before  any  ot  the 
aiUd  times  when  &c^  to  wit,  on  me  6th  January, 
1847,  and  from  thence  continually  until  the  commence- 
ment td  thia  soit,  ths  deftodant  waa  and  has  oontinued 
to  be  the  proprietor  of  a  eertidn  house  during  all  that 
time  licensea  according  to  a  certain  act  of  Parliamoit 
made  and  passed  in  a  ssauon  of  Parliament  held  in  the 


Lunatics,*  for  the  receptio: 
twelve  female  lunatics,  of  whom  not  more  than  twelve 
were  private  patients,  to  wit,  a  certain  house  called 
Borgh  Hall,  situated  in  the  township  of  Euxton,  in 
the  counfy  palatine  of  Lancaster,  which  place  in  which 
the  said  house  was  and  is  so  aitnafed  as  aforesaid  was 
not  nor  is  within  the  imme^te  jurisdiction  of  the 
Gommiasionon  in  Lunacy,  and  which  house  during  all 
the  tiniM  afbrestud  was  lic«asad  aa  afitrea^  b  v  Uie 
juitices  of  the  peace  fbr  the  siud  oonnty  aasnnlued  in 
Kuural  qnarter  aasdon,  to  wit,  br  a  certain  Ucense 
long  before  any  of  the  sud  times  wnen  &c,  to  wit,  on 
the  6th  January,  1847,  made  and  granted  to  the  de- 
fendant, then  Dsii^  tiie  pn^rietw  of  the  said  house 
and  named  in  the  nid  Ueois^  for  a  period  not  exceed- 
ia^  thirteen  ealeodar  BMntha,  to  wi^  for  the  period  of 
thirteeBLealandarmonth%by  the  justices  of  the  peace 


for  the  said  county  tiuu  assemblsd  in  gusal 
sesuon  at  Frasttn  in  and  for  the  eout^.i 
bearing  date  on  the  digr       year  last  afimaid,  i 
the  huds  and  ssala  of  three  of  sodt  jtutites  m  th 
aembled  as  i^wesaid,  wlueh  lieeoae  wa  Utn 
stamped  with  a  lOt.  stamp  and  is  now  thewii 
Court  henijand  was  and  is  in  the  fima  and 
lowing."  [The  dedaiation  here  art  oat  die 
also  a  subsequent  one  granted  on  the  fith  i 
1848,  before  the  expiration  <^  the  foniHi^ailcl 
teen  DKmths  more.l     And  the  dalindsBtMNCi 
that  tSoa  the  making  and  nantiag  of  the  aiilL 
mentioned  license^  and  whilst  the  sim  m  ial 
force  and  ratoe,  and  whilst  the  defaiAutt  «n| 
prietor  of  aoch  house  as  aforesiid,  and  F  ' 
making  and  gnntinjg  of  the  sud  aceoodlj-i 
license,  to  wit,  on^e  12th  Hanh,  1847,  he 
a  proper  order  in  pusuanoe  of  the  mid  astof 
mentfor  the  reception  and  taking  diarp  tM 
Elizabeth  as  a  lunatic,  to  wit,  aa  order  ti^ 
hand  of  one  George  Waring  Ormerod,  ia  tin  I 
words  and  stating  the  iMrtieulsrs  bafiMtel 
tioned,  that  is  to  say**— [Tfae  decUratioB  bn  i 
the  order,  in  which  the  patient  was  desoiM  i 
sabethDuii^B  person  of  unsound  miad,*^^ 
and  was  rigned  by  Gwurp  Waring  Ormtnid,  kI- 
**  And  the  defaidant  further  says,  that  theaid< 
the  time  when  he  so  received  the  aainswi 
nied  with  and  he  therewith  recuved  the  kt 
dical  certificates  relating  to  tiie  aud  KU^wJ 
physidans,  to  wit,  Jamea  Xiomax  Bardtlef ,  ILS 
Richard  Baron  Howard,  M.  D.,  who  nenr 
partnership,  and  each  of  whom  aeparsUl; 
other  had  on  the  12th  March,  1847,  ptnau 
mined  the  said  Elizabeth.*'  [ThededatatM 
out  the  two  medical  certificatws  in  cad  « < 
waa  stated  that  Elizabeth  Durie  was  a  biMtxl 
proper  person  to  be  confined,  and  eadi 
reason  on  which  this  opinion  waa  founded.]  Ai 
defendant  farther  aaya,  that  afierwanb,  m 
aeren  clear  days  aftw  the  aidd  enminitw'  * 
tively,  and  whilst  the  aaid  firat-nMntifiBi>  vm 
and  remaned  in  full  t<mt  and  virtoe,  ^  ^ ' , 
day  and  year  last  aforeeaid,  the  debndutttAl 
the  proprietor  of  such  licensed  house  ss  afewiiiitj 
the  said  order  accompanied  by  the  aid  nta^ 
tificates,  took  charge  of  and  received  into 
houae  the  said  Elizabeth,  then  being  the  ptwot  i 
in  the  said  order  and  certificates  n^*^^!! 
thenceforth  detained  and  kept  her  at  "j^' 
until  the  time  of  her  eacape  as  herHBsficr 
And  the  defendant  further  says,  thst  the  aaid  I 
the  said  medical  certifieatoi  and  the  seeondly-r 
lioenss  continued  to  he  and  were  in  full  force,  1 
effect,  untU  and  at  and  duriiu  allUistiniMuitM 
ratitm  mentioned,  and  that  during  all  tboa  *>™ 
during  all  the  timaa  in  this  plea  mentioned  no  i 
twelve  female  lunatics^  including  the  aid  I 
of  whom  not  more  thui  twelve  wen  private  | 
were  at  the  same  time  in  the  said  hooa. 
defendant  farther  says,  that  after  tiie  aid 
waa  so  recuved  into  and  taken  chaige  of  bv  the  i 
ant  as  aforeaud,  and  whilst  the  aaid  seooadl^Hina 
Ucense  was  in  fall  force  and  virtue,  and  befm ' 
the  said  times  whm  dto,  to  wit,  on  J* 
ber,  184%  the  said  EUzabetii  escaped  from  the 
house  and  finm  the  detention,  eostody,  and  w^P 
the  defendant,  and  then  iled  to  a  oertiiB 
wit,  the  dirtanoe  of  thirty  milaa  fion  tM 
and  thereupon  the  defendant  witiua 
aflersoch  escape  to  wit,  on  the  aaid  ISthNt^ 
1848,  in  the  dedaiatton  mantioaed,  V^^V^L 
hands  on  the  said  EUzabsth  io  ord«r  to 
did  then  retake  the  aid  EUzabetb  m  l>" 
and  then  took  and  ooriia  haEwngr  *•  thi  arf  w 
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|ne  iriKKof  he  wis  prt^etor  as  BforesdicI,  and  there 
Idntd  her  ihenoeforUi  until  the  eonimenoement  of 
b  H  be  lawfiilly  might  for  the  caiue  aforesaid ; 
U  m  the  tereiaf  tte^asei,'*  &e.  Verification. 
BBrrer. 

M^V)  in  sapport  of  the  demurrer. — The  qaeation 

■  w  flw  eoDBbuction  of  the  8  &  9  Vict.  c.  100, 
iKt*  As  Act  for  the  Regulation  of  the  Care  and 
Vtmcnt  of  Lnnatits."  The  99th  section  of  that  eta- 
toKl^that  "ereiy  proprietor  and  saperintendent 
ifieewd  boose  or  n^^tstered  hospital^  and  ereij  other 
n  hetebj  or  b^r  any  of  the  acts  hereinbefore  repeiUed 
briBed  to  reoeiTe  or  ialce  charge  of  a  Innatio  upon 
rier,  and  who  shall  receiTO  or  nas  received  a  proper 
rmpnfRianee  efthisaetoraayof  the  said  repealed 
^iccompaDied  with  the  reqnirra  medical  certificates 
Btifieat&  for  the  reception  or  taking  charge  of  any 
Mas  hmatie,  and  the  asristants  or  serrants  of 
k|nprieU)T,  soperintendent,  or  other  person,  shall 
Rimr  and  anihority  to  take  charge  of,  reeeiTe, 

I  ma  such  patient  nntil  he  shall  die  or  be  re- 
iMv&ch^ed  by  dae  aath<aity,  and  in  case  of  the 
"^liaj  time  or  times  of  such  patient,  to  retake 

ituf  timewitluD  frarteen  days  after  such  eaeq>e, 
fia  to  detain  him  as  sforenid;  and  in  every 
odietmeDt,  information,  action,  and  ether  pro- 
g  which  sfaall  be  preferred  or  Inoaght  agdnst  any 
i^oprietor,  snperintendont,  or  other  penon  aatho- 
■fonasid,  or  against  any  asj^stant  or  serrant  of 
b  proprietor,  saperintradent,  or  antlKnised  per- 
htUkijig,  eoofimng,  dstainiiu;,  or  rstaking  any 

■  iiKlBnatic,the  piuiy  eompIuDed  of  may  plead 
MimmA  certifioatn  m  certificate  in  defence  to  any 

indietmen^  infiwmatien,  action,  or  other  pro- 
pit  as  sforcssid,  and  sQch  order  and  certificates  or 
Mote  AaiL  u  reqpects  such  party,  be  a  justification 
iUiog,  cmfininff,  aetuning,  or  retaking  snch  lona- 
{■rdl^  Innatw."    The  present  plea  is  framed  on 
■wn^QD  that  this  sectum  empowers  the  keeper 
nfriniB  innatio  a^lmn  to  retake  by  force  any  per- 
■nsla been  placed  nnder  hiseare  as  apatientand 
tmi  fmm  ias  euatody,  independent     the  qneation 
P>e  nch  penoa  be  really  Ittnatie.  TMa  statute 
linmtrietiui  «f  personal  liberty  ahonld  be  con- 
iitricUy:  It  did  not  intend  to  give  a  new  plea 
■tifiestion,  but  merely  to  relieve  the  keq»er  o! 
tobon  fioitt  the  diflEciuty  which  formcriy  existed, 
and  proving  the  escaped  patient  to  be 
me,  if  net  a  dangerous  one.   IPoUodt,  C.  B.— 
ieoUwr  Itand  yon  wowld  make  every  person  act- 
uderthe  90th  section  responsible  for  the  reality 

II  hiue;^^  and  compel  him  to  enter  into  an  ex- 
■n  contest  to  prove  it.]  The  law  was  so  before 
Mite.  If  a  patient  escapes  ha  may  be  ret^en  by 
I  who  Wonght  him  to  the  asylum.   IRcife,  Bf—So 

■  s  pstisDt  gets  one  foot  beyond  the  door  of  the 
A  the  kemer  cannot  retake  bim,  but  most 
to  Us  friands,  who  may  be  a  grs^  distaiioe  off.] 
"na  Boppotiag  that  the  fiuts  stated  in  this  plea 

be  so  answer  to  an  action  brought  by  the  alleged 
A  the  present  ftction  is  Inought  by  her  husbuid 
UK  Ion  of  lur  eooe^,  ud  the  ^sa  does  not  deny 

Etihe  wu  hie  wHe.  Now,  very  strong  WMds  are  ro- 
te jttitify  the  talciiig  a  woman  from  her  husband; 
kht^  "  Baton  and  Feme,"  B.) ;  eepeeially  as  it  is 
nl  whether  he  eouU  obtain  rdief  by  h^nas  cor- 
A.  keeper  of  a  hmatic  asylum  is  not  like  a  sberifF, 
pats  set  at  hia  peril,  but  is  a  mere  volunteer,  and 
Wlbs  carsfol  when  acting  on  the  authority  of  per- 
*J|^^desanetlaew.  Seomdly,  the  ptoa  does 
F<iiM  tbs  tms  name  of  the  supposed  patient.  By 
*y  section  of  this  statute  itia  enacted,  that  »no 
^IIBBot  s  psnper,  whether  being  ^represented  to  be 
^»a^  or  only  a  boarder  or  lodger,  in  renwct  of  whom 
Vnoier  shall  bs  xcesiTed  or  agned  to  be  xeeslTed  for 


board,  lodgjng,  or  any  other  acoonmiodation,  shall  be 
received  into  or  detcdned  in  anv  licensed  honse;  and  no 
psxsott  (not  a  pauper)  diall  do  recdved  into  or  de^ 
mined  as  a  lunatic  In  any  hoipital  iritboat  an  order 
under  the  hand  of  some  person  accordiiur  to  the  form 
and  stating  the  particulua  required  in  Schedole  (B.), 
[to  that  act  annexed],  nor  without  the  medical  ee^ifi- 
cate  according  to  the  form  in  Schedule  (C.)  of  two 
phyricians,  surgeons,  or  apothecaries,  who  shall  not  be 
in  partneruiip,  and  each  of  whom  shall  separately  from 
the  other  have  personally  examined  the  p^son  to  whom 
it  relates  not  more  than  seven  clear  days  previoiu  to 
the  reception  of  such  person  into  such  house  or  hospital, 
and  ehul  have  rigned  and  dated  the  same  on  the  day  on 
whidi  such  person  shall  have  been  so  examined;  and 
every  person  who  diall  receive  or  detain  any  each  per- 
son as  aforesaid  in  any  such  honse  or  honital  as  afore- 
said without  such  oKurand  medical  certificate  aa  afor^ 
said,  and  any  phyiidBn,  sngeon,  or  apothe<»ry  who 
ahaU  knowingly  sign  any  such  medical  certificate  as 
aforestdd,  or  vho  shall  ontruly  state  an^  of  the  particu- 
lars required  by  this  act,  shall  be  guilty  of  a  misde- 
meanour." Now,  the  plea  does  not  state  whether  she 
was  married  at  the  time  when  she  was  first  taken  and 
delivered  to  the  care  of  the  defendant:  and  If  she  was 
married  she  ought  to  have  been  described  in  the  order 
and  certificates  by  the  name  of  the  plaintiff,  and  not  as 
Elizabeth  Durie ;  or  it  ought  to  have  been  averred  that 
she  retuned  her  mdden  name  after  marriage.  TPol- 
Uteif  C.  B.,  refined  to  Btatu  v.  Osifer,  (2  Mee.  &  W. 
847) ;  and  Platt^  B.,  to  Thorpe  v.  Ai^la,  (I  Dowl.  &  L. 
831] ;  in  the  latter  of  which  the  defendant,  who  was 
sued  as  a  feme  sole,  consented  to  an  order  for  final  judg- 
ment if  the  debt  and  costs  were  not  pi^d  on  a  certain 
day;  before  that  day  die  married^  and  defonlt  being 
made  it  was  hdd  that  the  plaintiff  might  proceed  to 
judgment  and  execution  agtunst  her  by  her  maiden 
name.]  The  general  rule  ia,  that  if  a  party  sued  by  a 
wrong  name  ulows  the  proceedings  to  go  on  to  mial 
judgment,  he  cannot  afterwards  raise  the  objection. 
(S^tdgett  V.  CSiptoBt  8  East,  329).  Th«  present  case 
Sles  mesne  rather  than  final  proesak  {jPariktg'Bt — 
If  the  keeper  Is  respondble  fbr  the  tmUi  of  the  nam^ 
is  he  also  respondble  for  all  the  other  fiH^ts  stated  in  the 
order;  such,  fbr  instance,  as  that  the  party  is  dngle|Or 
a  gentlewoman,  or  bom  at  a  particular  place?  The 
stmute  meant  to  protect  the  keeper  if  he  properly  keeps 
the  person  intrusted  to  him,  and  who  haa  been  delivered 
to  him  with  an  order  and  certificates  specifying  certtUn 
particulars.]  The  keeper  may  not  be  answerable  for 
some  of  those  particulsxs,  but  he  is  for  the  name,  with 
respect  to  which  these  orders  and  certificates  should  be 
as  precise  as  a  warrant. 

WattoHt  contra.— The  object  of  the  8  &  9  Vict, 
e.  100,  is  thoB  explained  by  Lord  Denman  in  Re 
Shuttteworth,  (11  Jur.  41):— ''In  former  times  great 
abuses  prevailed  and  oppicarion  was  practised  on  UiesB 
unfortunate  persons  by  those  who  had  an  interest  in  d^ 
tuning  them  in  confinement.  Sevraal  acts  of  Parlia- 
ment nave  been  passed,  providing  in  a  spirit  of  tiie 
utmost  care  and  tenderness  for  their  protoction,  hut  at 
the  same  time  with  a  due  conrideration  to  the  preven- 
tion of  mischief  either  to  others  or  themselves.'*  By 
the  76th  section  of  this  statute  the  commisBioners  may 
dischar^  out  of  a  lunatic  asylum  any  person  whom 
they  think  detained  without  sufficient  cause;  and  if 
the  plaintiff  thought  his  wife  unjustiy  kept  from  him 
he  ought  to  have  applied  to  them  or  to  the  Court. 

Pollock,  C.  B. — We  are  all  agreed  that  this  plea  ia 
good,  and  open  to  no  objection  either  of  substuice  or 
form.  The  statute  meant  to  protect  the  proprieton  of 
such  establishments  as  the  present  against  actions 
brought  against  them  In  the  event  of  their  either  re* 
ceiving  or  retaking  persons  as  lunatics.  Here  the 
party  was  retaken.  It  may  be  oosijeetiized  that  ^ther 
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this  Itmatic  haring  eicaped,  got  married  during  the 
ew^,  or  that  her  hasMod  was  abroad  at  the  time 
when  she  was  taken  by  her  Mends,  and  tbos  placed  in 
this  asylum  without  his  interference.  I  think  the 
same  rule  of  law  wonld  apply  to  one  case  or  the  other. 
If  he  did  not  interfere  at  all  in  placing  her  there, 
and  she  was  placed  there  by  the  order  of  some  one  else 
than  her  hnshand,  he  cannot  demand  her  nor  t^e  her 
away,  and  must  get  poaaesrion  of  her  by  some  l«ral 
means.  So  much  for  the  siAMmee  of  tiie  ^ea.  The 
inattera  of  special  demiufrer  are,  first,  that  ft  does  not 
expresslv  deny  that  the  aappoaed  lunatic  was  the  wife 
<tf  the  plaintiff.  But  it  waa  not  intended  to  do  ao.  The 
defendant  admits  that  fact,  or  rather  he  pleads  a  plea 
inespective  of  her  either  being  the  wife  of  the  plaintiff 
or  having  become  so  during  her  temporary  escape.  The 
demnrrer  goes  on  to  object  that  the  plea  does  not  arer 
that  she  waa  a  lunatic.  Now.  it  was  pointed  out  early 
in  the  argument  that  the  Legislature  never  intended  to 
throw  on  proprietors  of  asylums  lilce  these  the  respon- 
sibility of  contesting  that  matter  against  the  husband 
or  other  parUea— if  the  keeper  has  the  documents  to 
jnBti&  hb  receiTing  the  patient,  thoaa  documents  jua- 
tUy  the  detaining  nim  if  hts  right  to  do  ao  be  ques- 
tioned in  any  action.  Oar  judgment  therefore  must  be 
for  the  defendant. 

Parks,  B. — I  also  am  of  opinion  that  this  plea  is 
mfficient.  The  first  question  is,  if  the  order  and  cer- 
tificates delivered  to  the  defendant  were  a  justification 
for  his  conduct,  without  an  averment  of  the  pluntiff*B 
wift  being  a  lunatic ;  and  it  Is  clear  that  by  the  99th 
section  of  this  act  the  Legislature  meant  to  make  the 
order  and  certificates  there  specified  a  sufficient  justifi- 
cation &r  keeping  a  lunatic  in  a  licensed  house,  of 
which  the  defenduit  Is  keepe^  without  going  into  the 
&ot  <^  Innaey;  and  aeoordinghr.  If  ha  has  Uie  proper 
documents,  he  would  be  justified  in  taking  chaige  of 
theparty.and  retaUnghimif  heesc^ea.  Thatiadear 
from  the  latter  part  Mthe  9Bth  section.  Then  it  is  said 
that  the  order  or  request  under  which  the  party  waa  taken 
Inihb  ease  isinsnmcient  because  it  does  not  contain  the 
tme  name  of  the  suj^poeed  lunatic   In  the  first  place,  I 

anestion  much  if  it  is  necessary  to  be  as  particular  in 
lieae  orders  as  in  writs  relating  to  goods  or  liberty ;  but 
if  it  even  were  this  plea  would  still  be  sufficient;  it 
is  a  plea  in  confession  and  avoidanoe,  which  admits  the 
true  name,  for  it  avers  that  the  order  and  certificates 
for  confinement  related  to  the  plaintiff's  wife.  That  b 
a  podtive  averment,  and  there  b  therefore  nothing  in- 
condatent  to  call  for  explanation.  Where  there  fa  an 
incongruity  on  the  face  of  proceedlnga,  as  where  B.  b 
arrested  on  a  writ  against  A.,  tibb  must  be  expluned 
by  averment,  (Cote  r.  HindMon,  6  T.  R.  234),  but 
there  b  no  inconnatenoy  here,  for  it  is  not  Inconsutent 
with  anything  on  thb  record  tliat  the  person  men- 
tioned in  the  order  set  out  is  now  the  wife  of  the  plain- 
tiff^ so  that  no  explanation  at  all  b  required,  even  sup- 
posing the  same  rules  are  to  be  applied  to  these  orders 
as  to  writs.  The  next  objection  is,  that  the  defendant, 
after  the  escape  took  place,  took  this  woman  out  of  the 
custody  and  care  of  tne  plaintiff.  Tliat  however  does 
not  appear,  for  the  declaration  only  avers  tiiat  ahe  was 
taken  away  and  detained  while  she  was  Us  wife ;  it 
indeed  goes  on  to  aver  that  thb  waa  dona  agunst  the 
coneorrenee  of  the  plaintiff,  but  those  words  are  sur^ 
plusage ;  all  we  know  is.  that  she  baa  been  taken  away, 
and  the  plaintiff  lost  her  society ;  the  assault,  &c.  do 
not  form  the  cause  of  action,  there  must  be  such  con- 
duct as  deprived  him  of  the  power  of  assodatin^  with 
her.  If  so  the  plea  b  good,  for  it  instifies  the  pnncipal 
allegation ;  it  does  not  aver  that  he  took  her  from  the 
immediate  care  of  the  pbintiff  or  against  the  will  of  the 
pliuntiff,  but  that  he  took  her  for  such  a  canse,  and  that 
usuffieientprim&faeie  justification  of  the  assault.  The 
next  qneaUoa  ii^  sappoee  thb  taking  had  been  agdnst 


the  pluntiff 's  consent,  would  it  be  a  jnstifiei&m 
the  statute?  I  am  disposed  to  think  it  voald,  ud  ea 
sequenUy  that  the  averment  that  this  vas  done  ^liM 
his  consent  b  surplusage,  and  the  defenduitjiuti' 
under  the  original  order,  wlucb  jnatifies  not  onlj 
original  taking,  bat  the  retaking— if  tnlly     ii  h 
a  state  to  justify  confinement,  relief  nisy  t»  bat 
habeas  oorpuain  the  name  of  tiiewi£e,aodtb«iM 
a  safficbnt  and  more  apeedy  remedy  nadtt  thaiMi 
by  lodging  a  oomplaint  bobte  the  CewBiaiiaai 
Lunacy. 

RoLFB  and  Fun,  BB-^copennedw  Jwl^mfn 

CONSISTORY  COUBT.  | 

Dasbht  e.  DASKifT.Wii^  II-  j 
Praake-~CUatiai^Pneteimg»  t^amitPmifkm 
tempt,  ] 
In  a  Onm  of  Divorce,  I9  Beaam  <f  0«#  4 
AMtery,  promoted  l»  tAe         a  Ctttfia  k  ^ 
and  Meame  wat  oervod  atlMetatt  buwn  Smimm 
tike  DKfmdamt  and  om  t^  Door  <f  tiu  PmACbd 
•andafierwtrdtaCtiationwaeper$om^mniiim 
WeH  Indiee.—Beld,  a  njleiemt  Strvie$  JwikH 
poee  ef  oiuiHt^  ^  Wtfe  to  proeeei.  \ 
Thb  waa  a  canse  of  diroroe,  by  reaaoo  of  end^ 
adnlteiT,  promoted  by  £.  D.  aMinat  &  L  D« 
lawful  hosband,  of  the  pariab  of  St  Jami^Wr^ 
ster,  in  the  dioeeee  of  London.  OBthelTthXr 
a  dtation,  with  spedal  ovtificate  iadenid,  wu 
in,  and  on  the  petition  of  the  Witt's  ptedortb; 
directed  a  decree  by  waya  and  neaas  to  iM. 
decree  waa  returned  on  the  18th  Jaaoaiy,  m 
certificate  indoieed  stated  that  it  was  doty  enc 
the  11th  of  that  mmth  by  eerviee  at  the  liit 
usual  place  of  reridence  of  the  said  B.LDJi 

Sarish  of  St.  James,  Westminster,  and  oa  tM  ' 
oor  of  the  said  ^rish  church.   The  oerti&atti 
stated,  that  no  more  minute  infonnatieoMiHie 
inquiry,  be  obtained  reapecting  tlie  ttaimad 
said  B.  I.  D.  than  that  he  bad  gone  to  ■«  Pf* 
the  West  Indies.  On  the  21st  April  t^Vlj*''" 
the  wife  Imnwfat  in  a  oitati(m,  penoniUy  w^"** 
bbnd  of  St.  Vinoant,  in  the  West  Ib«m>«  » 
February.   An  affidavit  of  the  wife  art  ftiuna 
was  married  to  B.  I.  D.  in  the  montb  rf  nM 
1846,  the  isBoe  of  the  marriage  beiiw  one  ehild,1 
in  tiie  Novwnber  following:  tliat,  aboat  two  ■« 
after  her  marriage,  she  was  eompdled  to  mw 
husband,  by  reason  of  hb  cruel  toeatmentotbv; 
at  the  expiration  of  one  month,  was  |m*uied  ap^ 
his  entreaties  and  promisee  of  amendment,  ton* 
cohabitation :  that  they  then  nsided  together  v 
fourteen  months,  and  that  her  huriksod  w«t  I 
West  Indies  in  March,  1847:  that  hi  JobMM^' 
waa  treated  by  her  husband  with  gieai  etedtf, 
then  only  withheld  from  taking  lagal  pm" 
uainst  him  br  his  threatening,  which  tbrat  «■ 
lieved  it  was  in  hb  power  to  exeoat&  to  dipnnL 
in  that  caae,  of  the  oaie  and  socbty  of  ber  M1I7  «■ 
and  that  she  waa  not  apprised  of  any  w)<"^;2 
nexion  having  been  formed,  or  any  act  «  aatw 
committed,  by  her  add  husband  until  the  mm. 
October,  1848,  when  ahe  forthwith  gare  iixt"'^ 
inatitnte  these  proceedings.   On  motion  by  ooom"* 
Dr.  LusHUiGTOir  pronounced  B.  I.  D.  m  coat* 
for  tiie  puipoee  of  prooeed'ug,  in  order  to  pat  «a 
proof  of  the  cruelty  and  adolteiy*. 


Omtai  T.  Cerde*  (1  Cert.  458)  a«I  t**"^ 

;art.726).  It  was  stated  tbattkwew*"^ 
the  isbad  of  St.  Tinceat  inwUeh  lhB«ifc«srilFMM«B 

B.  I.D. 


*  See 

Mt,  (3  Cut. 
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BACHAHCELLOB  OF  ENGLAND'S  COURT. 
GunnLLB  r.  'Brm.—Ju^f  3. 
TitU  of  Demurrer. 
Smtor  and  Supplement  offaintt  the  pereonal 
lataiite  eftkeieeeattd  Defendant  to  Ae  originai 
nb  kai  died  Before  Antwer^  prayed  that  tie 
'  '  'mi might  answer  bolA  Bills.    7%« De/end- 
DemurreTf  entitled  the  Demurrer  of  the 
to  the  Bill  of  Revivor  and  Supplemtnty  and 
l!»  ts  tte  original  BUI.    At  the  hearinOt  an  Objection 
kHiTUems  aUowed,  but  lease  vmgvcen  to  amend. 
j(b  Tbonu§  BetU»  the  defendant  to  the  original 
ItD  this  suit,  died  before  answer.   The  plaintiff  filed 
IB!  of  reviror  and  supplement  against  Sarah  Belts, 
tdneued  defendant's  widow  and  personal  repreeenta- 
a  Tib  latter  bill  was  afterwards  amended  and  re- 
Pjdcd.  The  Miginal  bill  was  likewise  amended  in 
iBtoral  between  the  filing  and  the  amendment  of 
d  RTiror  and  supplement.    The  bill  of  revivor 
'  Mnt,  as  renunended,  prayed  that  the  defend- 
Betla,  might,  in  and  by  her  answer  to  that 
lib  uBwer  the  aeveral  matters  and  things  stated 
;(d  in  and  by  the  original  and  amended  bill, 
idut,  Sarah  Betts,  then  put  in  a  demnrrer, 
IfiUe  lod  the  material  parts  of  which  were  as  fol- 
!-"Tbe  demnrrer  of  Sarah  Bette,  the  defend- 
ttbe  re-amended  bill  of  revivor  and  supplement, 
iu  to  the  amended  original  bill  of  complaint 
[utus  Bozzi  Granville,  complainant.   Tlus  de- 
fy t>jr  protestation,  not  acknowledging  or  confess- 
\a  uy  of  Uie  matters  and  things  in  the  said  biU 
^Tely  contuned,  to  be  true,  in  such  manner  and 
« the  same  are  therein  set  forth,  doth  demur 
^ud,  for  cause  of  demurrer  to  the  said  original 
Kodcd  bill  of  complainL  sbeweth  that"  &c  [set- 
Ml  varioos  groanda  of  demnrrer.]   "  Ana  for 
« dtmarrer  to  the  i&id  original  and  amended  bill, 
leto  the  laid  re-amended  bill  of  rerivor  and  sup- 
ply ftii  defimdant  aheweth  that  the  same  bills 
|M[Td7<io  not  contain  sufficient  matter  of  equity" 
for  farther  cause  of  demurrer  to  the  same 
Jed  bill  of  revivor  and  supplement,  this  defend- 
wrth  that**  fitc.  "Wherefore,  and  for  diven  other 
d  demurrer  in  the  aforesaid  biUs  respectively 
Bd,  this  defendant  doth  demand  the  judgment  of 
urable  Court,  whethex"  &e.   The  &maner 
i  on  for  hearing. 

and  ^rlinfff  for  the  demoner,  bad  eommenoed 
i^iunent,  when 

wnid  Trupf  for  the  hill,  objected  to  the  title  of 
ntnr.  They  said  that  SoraL  Belts,  being  a  de- 
B  to  the  bill  of  revivor  and  supplement  only, 
ut  to  have  entitled  her  dennrrer  as  a  demurrer 
•nginal  bill,  to  which  she  was  not  a  party  at  all. 
•taje  that  she  was  called  upon  by  the  bill  of  re- 
■u  mpplcment  to  answer  the  original  bill,  but  the 
^  mto  court,  and  the  obligation  to  answer,  aroee 
mD  of  revivor  and  supplement  only.   Calling  on 
BUBWerthe  original  bill  was  only  a  short  mode  of 
Vtnttug  that  bill  into  the  bill  of  revivor  and  sup- 
■J-  If  she  could  get  rid  of  the  latter  bill,  she 
Jhealtwether  absolved  from  the  suit.   They  re- 
1  ?!f^  v.<^wxm/»  (4  Sim.  318)  as  to  the  necee- 
■»  wll  of  teviTor  and  supplement  against  a  new 
■■U  setting  forth  enough  of  the  case  made  by  die 
to  diew  that  the  plaintiff  has  a  right  to 
P"*^we^bill  of  revivor  and  supplement  against 

wand  ^rtti^,  contra.— All  we  have  to  shew  is 
■  fe  demur  and  the  substance  of  our  demurrer 
JP«in,that  issufBcient.  The  proposition  of  the 
a,  that  the  bill  of  revivor  and  supplement  iii- 
P™**  the  original  hill:  and  so  it  does;  it  therefore 
"to' aD  answer  to  both  blUs:  and.  If  we  hadanawered, 
VoLXm,  mm 


we  must  have  answered  both.  (  Vipers  v.  Lord  Audl^, 
9  Sim.  408).  The  demurrer,  therefore,  is  to  both.  The 
conclusion  is,  that  we  ought  not  to  be  called  upon  to 
put  in  any  further  answer.  After  the  original  defend- 
ant was  dead,  why  was  tlie  original  biU  amended  ?  The 
case  of  the  plaintiff  demands  one  defence,  and  when  we 
put  in  one  defence,  he  calls  upon  us  to  add  another. 
[They  mentioned,  with  reference  to  the  title  of  the  d^ 
murrer.  Smith  T.  Brjfont  (3  Madd.  428).  They  also 
contended  that  the  objection  was  taken  too  late.] 

The  VicE-CHAycELLOB,  after  stating  that  he  was  not 
inclined  to  favour  the  objection,  said^  it  was  quite  plain 
that  where  an  original  bill  was  revived  before  answer, 
and  a  bill  of  revivor  and  supplement  was  filed  by  the 
plaintiff  in  the  original  suit  against  the  personal  repre- 
sentative (sapposing  the  matter  in  question  to  be  per- 
sonalty) of  the  deceased  defendant,  the  bill  of  revivor 
and  supplement  asked  that  the  original  hilt  should  be 
answered,  and  also  asked,  as  part  of  that  which  it  was 
authorised  to  ask,  that  the  defendant  should,  at  the  same 
time,  answer  the  ori^nal  bill ;  and  the  only  question 
which  it  appeared  to  nim  could  come  before  the  Court 
in  such  a  case  was,  whether  the  party  had  a  right  to  file 
the  hill  of  revivor  and  supplement  agunst  the  defendant 
thereto.  Then  the  hill  of  revivor  and  supplement  was 
answered,  and  well  answered,  when  the  dt^endant  to  U 
had  put  in  his  answer  to  the  allegations  therein  con- 
tained, and  also  to  the  allegations  m  the  original  hilL 
This,  however,  his  Honor  thought  was  altogether  a 
different  case.  The  demurrer  was  entitled  "the  de- 
murrer &c."  [Bis  Uonor  read  the  title  of  the  demur- 
rer.J  And  whether  the  words,  "  to  the  re-amended  bill 
of  revivor  and  supplement,  and  also  to  the  amended  ori- 
ginal bill  of  compfnint,"  were  to  be  read  as  descriptive 
of  the  defendant  herself,  or  of  the  grounds  of  the  de- 
murrer, it  was  plain  that  the  defendant,  being  a  defend- 
ant  to  the  bill  of  revivor  and  supplement  on^,  affected 
to  demur  both  to  tliatand  also  to  the  original  biU,  whidi, 
in  his  (the  Vice-Chancellor's)  opinion,  could  not  hut  be 
v.-rong.— (Ejection  allowed^  teitk  costs;  ^erty  to  the  de- 
fendant to  ammd  t&e  titUf  ^  not  tho  botfy  nfths  d»- 
murrer. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
Sautter  v.  Ferousoiv. — June  12  and  13. 
A^recmait — Is^unction. 

A.  agreed,  in  Chnsideraiion  ofB.  taking  him  as  Assistant 
as  a  Surgeon  and  Apothecarjfy  not  to  practise  in  the 
Town  of  nor  within  Seven  Miles  thereof,  under  the 
Penalty  of  ^iXH.  A.  bndie  the  Agreement  fypratOsii^ 
at  M.  B,  filed  a  Bill  for  an  Injunction.  An  Adimn 
was  tried  at  Law,  in  M&tcA  B*  Mtained  «  Verdiet  far 
500/.  Damages,  and  a  M<aion  for  a  new  Trial  wo*  rw- 
fused,  A.  haeing  become  Bankrupt,  B.  proved  fn'  tie 
fiOO/.  This  Court  granted  the  Injunction  to  prevent  A. 
from  practising  at  M.,  and  gave  B.  the  Costs  of  the 
Action;  bat,  on  the  Condition  of  having  the  Agreement 
enforced  in  Equity,  directed  B.  not  to  proceed  in  the 
Proof  for  the  600/. 

The  bill  stated  that  the  plaintiff,  Joseph  Denby 
Sainter,  was  a  surgeon  and  apothecary  at  MacclesBeld: 
that  in  February,  1848,  he  reauired  an  assistant,  and 
on  the  18th  of  that  month  tlie  defendant,  William 
Edward  Ferguson,  a  stranger  to  Macclesfield,  offered 
himself;  and  the  plaintiff,  on  the  21at,  wrote  a  letter  to 
the  defendant,  stating  his  willingness  to  engage  him, 
and  that  either  party  was  to  be  at  liberty  to  put  an  end 
to  the  engagement  at  a  month's  notice,  and  tlut  the 
plaintiff  would  require  him  not  to  practise,  in  his  own 
uanie,  or  in  the  name  or  names  of  any  other  person  or 
persons,  at  MocclesSeld,  or  within  seven  miles  thereof: 
that  the  defendant,  on  the  same  day,  by  letter,  agreed  to 
such  terms :  that  the  plaintiff  engaged  him  at  80/.  a  yesL 
but  on  his  arrival  in  Macclesfield  he  raised  it  to  IWC 
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a  year,  payable  quarterly,  and  npon  the  understanding 
that  the  engagement  might  be  putan  end  to  by  a  month's 
notice  on  ettner  ude,  and  npon  condition  that  the  de- 
fendant should  execute  an  aKreement  not  to  practise  as 
a  sni^n  or  apothecary  in  the  town  of  Macclesfield,  or 
within  seven  miles  thereof :  that  the  defendant  acceded 
to  such  arrangementL  and  came  to  llfacclesfield  on  the 
2nd  March,  1848,  and  commenced  his  employment,  but 
the  arrangement  was  not  completed  till  the  12th  April 
following :  that  an  agreement  in  writing  was  made  and 
executed  by  and  between  them  on  that  day,  as  fol- 
lows:— "In  consideration  that  Joseph  Denby  Sainter 
will  engage  me  as  assistant  to  htm  as  a  snt^eon  and 
apothecary,  I,  the  said  William  Edward  Ferguson,  pro- 
mise him  that  I  will  not  at  anv  time  practise,  in  my 
own  name,  or  in  the  names  of  any  other  persons,  in 
Macclesfield,  or  within  seven  miles  thereof,  ander  the 
penalty  of  000/.  And  I,  the  aaid  Joeeph  Denby  Sainter, 
do  agree  to  engage  the  sud  William  Edward  Fei:guson 
as  amatant  to  aa  a  surgeon  and  apothecary,  on  the 
terms  aforesaid;**  that  in  consideration  of  the  stud 
agreement,  and  prior  to  the  execution  thereof,  he  en- 
gaged the  defenoant  as  his  assistant  as  a  sut^eon  and 
apothecary  at  a  salary  of  80/.,  but  which  was  raised  as 
aforesaid  to  100/.  per  annum,  and  paid  him  at  that  rate 
for  the  period  between  the  2nd  March  and  the  12th 
April,  1848 ;  and  the  plaintiff  continued  to  employ  him 
as  such  assistant,  upon  the  footing  of  the  said  agreement, 
nntil  tlM  time  after  mentioned :  (the  hill  then  stated 
various  acts  of  misconduct  on  the  dcfendant*s  part,  one 
of  which  was  raising  a  report  that  the  plaintiff  was  not 
a  licentiate  of  the  Apothecaries'  Company,  in  London): 
that,  under  the  circumstancea  aforesaid,  on  the  24uk 
Augost,  1848,  the  phuotifF  waa  compelled  to  discharge 
ana  did  discharge  the  said  defendant  from  his  service 
as  an  assistant ;  and  two  days  afterwards  the  defendant 
vas  appointed,  in  the  room  of  the  pluntiff,  surgeon  and 
apothecary  to  a  burial  society  in  Macclesfield,  and  took 
a  place  in  the  town,  where  he  commenced  and  still  car- 
ried on  business  as  a  surgeon  and  apothecary :  that  on  the 
day  of  his  dischane  the  plaintiff  tendered  the  defendant 
the  money  due  to  nim  up  to  that  time,  which  he  refused 
to  accept.  The  bill  then  prayed  an  injunction  in  the 
words  of  the  agreement.  Upon  this  bill,  supported  by 
affidavits  verit>'iu^  the  acts  of  misconduct  of  the  de- 
fendant, and  of  his  violation  of  the  alleged  agreement, 
and  swearing  that  the  plaintiff  was  diily  qualified  to 
practise  medicine  by  diploma  of  the  Apothecaries*  Com- 
pany, London,  dated  the  4th  October,  1834,  a  motion 
for  an  injunction  %vas  made  on  the  23rd  September, 
1848;  and  the  Court  directed  the  motion  to  stand 
over,  with  liberty  for  the  plaintiff  to  bring  such  action 
as  he  might  be  advised.  The  answer  was  put  in 
on  the  18th  November,  1848,  in  which  the  defendant 
stated  that  he  had  been  deceived  by  the  plaintiff  as  re- 
garded the  burial  society  and  as  to  the  salary;  and  that 
the  plaintiff  waa  not  a  member  of  the  Royal  CoU^  of 
Surgeons,  in  London,  nor  a  licentiate  of  Apothecaries* 
Hall ;  and  if  he  had  known  that  the  plaintiff  was  not  a 
daly  qualified  practitioner,  he  would  not  have  entered 
into  my  engagement  with  him.  He  admitted  the  letters 
preliminary  to  the  agreement  of  the  12th  April,  and 
that  agreement:  but  denied  that  the  plaintiff  did,  in 
consideration  of  the  said  agreement,  or  prior  to  the 
execution  thereof,  or  at  any  time,  en^e  the  defendant 
as  assistant  to  himself  as  a  suneon  and  apothecary,  but 
he  admitted  that  the  plainUfF  engaged  nim  as  medical 
assistant  to  the  said  burial  society,  at  a  saluy  at  first  of 
80/.,  but  which  was  raised  to  100/.  per  annum.  He 
denied  all  the  acts  of  misconduct  alleged  and  chai^d 
in  the  bill.  On  the  16th  November,  1848,  the  defend- 
ant appealed  against  the  order  made  by  his  Honor,  and 
the  motion  was  refused.  On  the  0th  Jannary,  1849, 
the  bill  was  amended ;  and  the  20tfa  February,  1849, 
the  answer  to  the  amended  bill  was  pat  in. 


Olaa$e  now  supported  the  motion  for  tbs  injuoctii 
stating  that  an  action  of  assnmpsit  on  the  agmmtDtli 
been  brought  by  Mr.  Sainter,  which  was  tried,  \A 
Mr.  Justice  Creaswell,  at  tlte  Chester  Asnits,  iM 
vndict  was  found  for  the  plaintiff,  with  MOL  dia 
On  the  18th  April  a  motion  wis  made,  befinctb 
Court  of  Common  Fleas*,  to  set  aside  the  venliii 
enter  a  nonsuit,  or  for  a  new  trial,  or  to  smatllK  ji 
ment,  on  two  grounds :  first,  that  the  codM  ouf 
strained  the  defendant  from  pnctising  during  tbtl 
that  he  was  in  the  service  of  the  pluntiff,  ud  tba 
the  declaration  alleged  that  the  plaintiff  did  km 
defendant,  yet  it  did  not  shew  that  the  defenuBt 
in  the  service  of  the  plaintiff  at  tlie  time  of  tlieiitt 
plained  of;  and,  secondly,  that  the  contnetw* 
as  being  in  restraint  of  trade.  Tlie  Coait,  ItM 
held,  that  the  agreement  was  fouoded  oo  a  g««i 
aideration,  and  was  not  illegal  as  being  in  loMl 
trade,  and  that  the  500/.  was  to  he  conadtnd 
dated  damages.  On  that  occwon  Mr.  JuticeQi 
stated,  that  he  still  retained  the  opioioa  be  beld 
trial,  that  the  agreement  restrained  the  ddodiri 
practising  at  Macclesfield,  or  within  teren  nilei ' 
not  merely  during  the  time  he  was  in  ihe  fid 
service,  but  during  any  future  time;  and  tluliil 
legality  of  the  agreement,  it  was  free  fromtiit  *' 
made.   In  addition  to  this,  the  pluotiff  bid 
a  verdict  against  the  defendant  forcriin.coih». 
the  plaintiff  was  fully  justified  in  dinniarii 
Mr.  Sainter  had  gone  m  and  proved  undatfci 
ruptcy  of  the  defendant — for  he  hadrincebaffloi' 
rupt — for  the  600/.  damages  under  the  Twte  * 
agreement.  ^ 

Zewut,  for  the  defendant,  made  two  poioti:  I 
that  althongh  a  court  of  equity  would  gnil  ■) 
junction  where  there  was  an  agreemoit  »t  (»• 
thing,  with  a  penalty  annexed,  yet,  where  tie  [■ 
had  agreed  upon  liquidated  damages,  the C«rt*l 
leave  them  to  their  l^al  remedy ;  secoiidl;,  tM j 
plaintiff,  having  gone  in  under  the  bankropfcjjirl 
costs  of  the  action,  had  estopped  himsrif  fa*!*^ 
ing  in  any  other  court  in  respect  of  the  *P*|2 
under  whicli  the  plaintiff  had  recorendtk* 
Upon  the  first  point  it  was  argued,  that, 
liquidated  damnges,  the  agreement  wb  ^J^jV 
thing  should  not  be  done,  but  that,  m  the  w«€ 
being  done,  a  snm  certun  should  reprcaatlBe 
of  loss.  The  plaintiff,  therefore,  snstained  w  tn 
what  he  was  paid  for,  and  therefore  could  not  i 
an  injunction  in  equity.  (  Woodwarit.  G/k^*' 
119).   So  the  other  party  was  bound  to  pajftbef 

sum,  though  no  actual  damage  had  bea 
(Roifa  V.  Peterton,  6  Bro.  P.  C.  470).  h ' 
Walter  (1  Bro.  C.  C.  418)  the  injancUon  « l 
on  the  ground  that  the  sum  named 
securing  the  agreement,  and  not  aiseaK* 
The  distinction  is  taken  by  Lord  Manifield  in 
Peers,  (4  Burr.  2228).    All  the  cases  aw  ie« 
French  v.  Maeale,  (1  Conn.  &  Ltw.  4i»).  W  »Ji 
had  a  court  of  eqaitv  interfered  where  ™*  *3 
were  liquidated.    In  the  present  case,  the  wt  ua 
parties  liad  agreed  npon  liquidated  damigw 
solemnly  decided,  first  at  the  assires  before  Mr. . 
Cresswell,  and  afterwards  in  Banco,  npon  ttm^ 
for  a  new  trial.   As  to  the  second  point,  tje  p 
had  proved  in  the  bankruptcy  for  the  costs  of  im 
upon  the  agreement;  and  it  was  well  estabiuw 
if^a  person  proved  for  part  of  a  claim,  he  bonaa « 
to  come  in  under  the  bankmptcy  fat  the  wWK 
(JSx  parte  Dielson,  1  Rose,  98 ;  &  f""* 
2G.&J.392).  Here  the  plaioUff  baa  ncorwrf 

dated  damages,  which  carried  the  cojU. 
had  been  entered  up  for  one  sum,  and  there 
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^ttim  in  law  between  the  principal  sum  rccorered 
wi  Ae  nuts.  The  plaintifF,  by  proving  for  the  costs, 
Wmiledfauiiaelf  of  his  legal  remedy  upon  the  agree- 
MBt,siid  ooold  not  afler  that  come  into  equity. 
i  Bkm  was  not  called  on  to  reply. 
I  KxiGBT  BarcB,  V,  C. — This  is  a  case  of  thorough 
y  fcandaloDS  iniquity  on  the  part  of  the  defendant ; 
K  f£ course,  he  must  hare  neither  more  nor  less  than 
pee  idministered  to  him.  The  question  is  as  to  the 
iBStnictioo  of  the  agreement  and  the  intention  of  the 
■tin.  I  sni  clearly  of  opinion  that  the  plaintiff  has 
kaptionof  forbidding  the  defendant  from  practising 
i  Maedaafield.  When  the  motion  was  before  me,  I 
ksdifficolty  in  eonaequence  of  the  pluntiff  not  ap- 
■rii^to  bea  member  of  the  Royal  College  of  Surgeons, 
|l  I  also  wished  to  have  it  ascertain^  whether  the 
ids'  was  justified  in  dismiasing  the  defendant.  Ac- 
I  ordered  the  case  to  stand  over  to  satisfy 
,  u  to  these  points,  and  not  whether  the  500?. 
fctolit  treated  as  penalty  or  liquidated  damageaf 
btotlw objection  founded  on  the  proof  under  the  fint, 
tAm  it  might  as  well  have  been  delayed.  Had  I 
IMeKd  it  right  to  refuse  the  plaintiCf  the  costs 
Itlic  KtioD,  I  should  have  directed  the  proof  to  be 
fiutd;  but  I  think  the  plaintiff  is  entitled  to  the 
poftlie  action.  That  action  was  brought,  if  not  by 
MmtioD,  at  least  vrith  the  sanction,  of  the  Court. 
fc|iUmtiff  has  only  done  what  the  Court  wonld  Iwve 
pfor  liini.  He  moat,  however,  agree,  as  a  condition 
Btrinr  the  agreement  enforced  in  equity,  not  to  pro- 
fjlviEh  the  proof  for  the  fiOO/.  I  can  only  regret  the 
Ifc^Dscy  of  the  power  of  the  Court  in  thia  most 
MUble  and  scandalous  case.  Let  the  order  for  tlie 
ime  in  the  terms  of  the  agreement  and  of 

Short  v.  Mehcibb. — June  23. 
hiB<MiKMji<tfofy  Jtetrrii^afonsr— Act. 

)thd  teetins  the  Ra-tnm»fer  of  txrtain  Rail- 
"■r  Sbiei,  which  had  been  trane/errtd  for  ucuring 
at  ni^tt  Balance  to  become  Due  on  certain  Trans- 
•*WM.  The  Bill  contained  Interrwatortea  relating 
>Hit  me  to  tie  SAaree^  and  to  the  Particulars  of  the 
Trntaeticat.  7%e  Dtfeudantey  by  their  Answer, stated 
"tf  tityhelieted  the  Ditcoverjf  of  Matters  inmtired  after 
*^  tend  to  euhject  them  to  Penalites,  under  the  Stat. 

e.8,  and  said  that  a  Balance  was  Due  to  them 
P"  the  Plaintiff;  wherefore  th^  declined  to  answer 
m  lOemgatorics.  The  Plaintiff  excepted  to  the  A  n- 
taer,  nd  the  Master  rmorted  it  ineuffUient.  The  De- 
W^ts  excepted  to  the  Report;  and  the  Covrtf  allowing 
^SKipHonSf  ieldt  that  the  Defmdant*  were  not  hound 
*mmer. 

■  thb  ease  the  hill  sUted,  that  in  March,  1848,  the 
'liff  was  entitled  to  certdn  nUlway  shares,  and  that 
■ttirae  dealings  were  contemplated,  and  whidi  did 
place,  but  the  nature  of  which  the  bill  did  not 
^w-  The  allegation  was  this **  That  some  deal- 
i*Dd  transactions  between  the  plaintiff  and  the  de- 
.  full,  brokers  and  agenta,  who  were  copartners  in 
f'i|wi,  were  in  March,  1848,  contero|>lated,  in  respect 
KKof  it  was  probable  that  monies  might  become  due 
l^tlie  plaintiff  to  the  defendants,  and  that  it  was 
P^that  the  pkintiff  should  transfer  the  shares  to 
jjWiDdants  as  a  security  for  the  balance  which  might 
■"He  due  from  the  plaintiff  to  the  defendants  in  re- 
^  of  the  asid  dealings  and  transactions:"  that  the 
FBbR  accordingly  assigned  and  transferred  the  shares 
in  trast  »r,  the  defendants,  and  delivered  to 
P«  the  deftndrats  eerUfieatea  of  his  being  owner  of 
railway  sharea:  that  some  dealings  and  tnnaac- 
■uhad  sfterwarda  taken  pUee  between  the  plaintiff 
HUM  leiendant^  but  that  all  dealings  and  tnnsoc- 
■"•MtweoitlMm  had  baen  cooeloded,  and  that  no 


sum  of  money  whatever  was  doe  from  the  plaintiff  to 
the  said  defendants  upon  the  balance  of  the  accounts 
between  them,  and  that  the  defendants  then  held  the 
shares  as  trustees  for  the  plaintiff,  and  had  no  lien  or 
charge  thereon.  It  then  stated  that  the  plaintiff  had 
applied  for  a  re-transfer  of  the  shares  deposited,  and 
that  the  defendants  refused  to  mske  the  same ;  and  it 
chained  that  the  defendants  uught  to  set  forth  the  par> 
ticulars  thereinafter  inquiied  after;  and  they  were  in- 
terrelated as  to  a  number  of  particulars  of  the  transac- 
tions between  the  plaintiff  and  themselves,  and  whether 
"  the  defendants  ao  not  pretend  that  the  plaintiff  was 
indebted  to  them,  and  that  the  defendants  may  set  forth 
a  full  and  true  account  of  the  particulars  and  amonnt 
of  the  said  allied  debt,  and  how  each  and  every  pari 
of  the  same  arose  and  was  constituted,  and  in  respect  of 
what  contract  or  contracts  respectively,  and  also  all  and 
every  the  dealings  and  transactions  between  the  plain- 
tiff and  the  said  defendanta  in  respect  of  which  the 
said  allied  debt  became  due :  and  if  the  said  defendants 
shall  allege  that  they  effected  any  sale  or  sales,  or  pur- 
chase or  purchases,  as  the  agents  of  the  plaintiff,  or 
otherwise  acted  as  the  agents  of  the  plaintiff,  that  the 
defendants  may  set  forth  the  particulars  of  everv  trans- 
action in  which  they  acted  as  the  agents  of  the  plaintiff, 
the  names  and  addresses  of  the  several  persons  concerned 
in  such  tmnaactions  respectively,  and  the  particulus 
of  the  respective  things  or  subjects  alleged  to  have  been 
bought  or  sold  by  or  on  his  account ;  and  how  and  in 
what  manner,  and  whether  orally  or  by  writing,  the 
plaintiff  authorised  the  said  defendants  to  act  as  his 
agents  In  such  transactions  respectively,  snd  the  nature, 
extent,  and  particulars  of  every  such  authority,  and  to 
whom  the  same  was  given ;  and  whether  the  defendants 
do  not  allege,  and  whether  it  is  the  fact,  that  the  de- 
fendanta bought  soms,  and  what  sums,  of  stock  on  ac- 
count of  the  plaintiff ;  and  whether  they  do  not  allege, 
and  whether  it  is  the  fact,  that  they,  or  some  or  one,  and 
which  of  them,  paid  for  the  same;  and  whether  they 
do  not  allege  that  the  same  sums  or  sum  of  stock  were 
or  was  duly  transferred  to  the  pluntiff,  and  whether 
the  plaintiff  is  indebted  to  them  in  respect  eS  such  pur- 
chases; and  whether  tiie  plaintiff  had  the  beiunt  of 
the  purchases  or  purchase  of  stock  so  alleged  to  liave 
been  made  for  him ;  and  whether  the  defendants  have 
not  received,  by  sales  of  stock  made  on  account  of  the 
plaintiff,  divers  and  what,  or  some  and  what,  sums  or 
sum,  and  that  the  said  defendants  may  respectively  set 
forth  the  particulars  of  each  and  every  sum  of  stock 
which  the^  allege  that  they  have  bought  on  account  of 
the  plaintiff,  and  when,  and  from  whom,  and  for  what 
price  each  and  ever)'  part  of  such  stock  was  bought, 
and  when  and  to  whom  each  and  every  part  of  it  was 
transferred  after  such  purchase  or  purchases,  and  what 
became  thereof."  The  bill  then  ptayed  an  account  of 
all  the  dealings  and  transactions  between  the  pluntiff 
and  the  defendants,  and  that  th«  amount  due  upon  the 
balance  of  such  account  might  be  asoertmned,  and  that 
the  defendants  might  be  decreed  to  pay  to  the  plaintiff 
what  might  be  found  to  be  due  from  them  on  taking  such 
account,  and  that  the  defendants  might  be  decreed  to 
re- transfer  to  the  plaintiff  the  shares  transferred  to  them, 
upon  the  plaintiff  paying  them,  as  he  hereby  offers  to 
do,  what,  if  anything,  may  be  found  to  l>e  due  from  him 
upon  taking  the  said  accounts.  The  defendants  pleaded 
the  act  7  (^eo.  2,  c.  8,  called  the  Stock -jobbing  Act, 
and  averred  that  certain  dealings  had  taken  place  be- 
tween the  plaintiff  and  them  relating  to  buying  and 
selling  of  stock,  in  whi<^  dealings  they  acted  as  the 
plauitiff's  broken;  that  the  phuntiff  alleged  that  sd^ 
dealings  were  prohibited  b^  the  8th  section  of  that 
ststata;  that  tna  said  dealings  were  the  dealings  of 
which  an  account  was  aought  by  the  bill;  and  thrt  the 
defendants  were  advised  that  the  discovery  soaght 
**  might"  nbjeot  them  to  penoltia  under  the  lud  act. 
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This  p]m  was  ordered  to  stand  for  an  answer,  with 
liberty  to  the  pliuntiff  to  except.  The  plaintifF  took  ex- 
ceptions, fourteen  in  nnmber,  embracing  every  interro- 
gatory in  the  bill,  one  of  which  was,  whether  the  plun- 

tiff  "  was  not,  on  the  day  of  ,  the  owner  oi  

shares  in  the  Railway  Company."  Five  of  these  ex- 
ceptions were  allowed,  and  tiie  Haater's  certificate  over- 
miing  the  other  nine  was  excited  to,  and  those  excep- 
tions were  allowed  by  hii  Honor,  without  prejudice  to 
the  defendants*  right  to  innat  on  tiieir  fiirtiier  answer, 
that  they  were  not  bound  to  give  any  further  diacovery 
as  to  the  point  on  which  the  answer  had  been  reported 
insuffieient.  The  defendants  then  put  in  their  further 
answer,  in  which  they  set  out  the  8th  section  of  the 
stat.  7  Geo.  2,  c.  8,  which  enacts,  "that  all  contracts 
which  shall  be  made  for  buying,  selling,  assuring,  or 
transferring  any  public  securities  whatsoever,  whereof 
the  person  contracting,  or  on  whose  behalf  the  contract 
shall  be  made,  to  seU,  assign,  and  transfer  the  same, 
shall  not  at  tlie  time  of  making  such  contract  he  ac- 
tually possessed  in  his  own  right,  shall  be  null  and  void ; 
and  that  enry  person  whatsoever  contracting  to  sell, 
asrign,  or  transfer  any  public  securities,  whereof  such 
person  shall  not,  at  the  Ume  of  making  such  contract, 
be  actually  possMsed  m  his  own  right  as  aforesaid,  shall 
forfeit  and  pay  the  sum  of  100/.,  to  be  recovered  in  any 
of  his  Majesty's  courts  of  record  at  Westminster;  and 
that  all  and  every  broker  or  brokers,  agent  or  agents, 
vho  shall  negotiate,  transact,  or  intermeddle  in  tlie 
making,  or  procuring  to  be  made,  any  such  contract  as 
aforesaid,  and  shall  know  that  the  person  by  whom,  or 
on  whose  behalf,  such  contract  shall  be  made  was  not 
possessed  of  the  stock  or  security  concerning  which 
such  contract  shall  he  made  in  his  own  name,  shall  for 
every  such  offence  forfeit  and  pay  the  sum  of  100?.,  to 
b«  recovered  by  action  of  debt  in  anyof  his  Majesty's 
courts  of  Tecord  at  Westminster."  They  then  stated, 
that  on  the  last  day  of  February,  1848,  and  thence- 
ftrward  until  the  commencement  of  the  suit,  they  were 
brokers  or  agents  employed  in  nwotiating  and 'trans- 
acting sales  and  purchases  of  pubUc  stocks  and  other 
public  securities,  and  were  in  copartnership  as  such 
brokers  or  agents:  they  admitted  that  in  March,  1848, 
some  dealings  and  transactions  l>etween  them  and  the 
plaintiff  were  contemplated,  aud  that  iu  respect  thereof 
it  was  then  probable  that  monies  might  become  due 
from  the  ptamtiff  to  the  defendants;  and  that  some 
dealings  and  transections  had  taken  place  between  them 
and  the  plaintiff,  and  that  in  such  dealings  and  trans- 
actions they  were  and  acted  as  brokers  or  agents  of  the 
plaintiff,  and  that,  to  the  best  of  their  belief,  the  sum  of 
686/.  2f.  6d.  woa  due  from  the  plaintiff  to  the  defendants : 
they  admitted  the  applications  alleged  in  the  bill ;  and 
as  to  the  other  interrogatories,  they  declined  to  answer ; 
"  and  for  causes  in  that  behalf  these  defendants  shew 
and  aver,  that  by  reason  of  these  defendants  having 
been  during  such  time  as  aforesaid  snch  brokers  or 
agents  as  aforesaid,  and  by  reason  also  of  the  statute 
aforesaid,  these  defendants  are  advised,  and  do  jointly 
and  severally  believe,  that  the  discovery  by  these  de- 
fendants, or  any  of  them,  of  all  or  any  of  the  matters 
or  particulars  Hereinbefore  by  these  defendants  declined 
to  be  answered,  set  forth,  or  discovered,  would  tend  to 
subject  these  defendants,  severally  and  nspectively,  ae 
such  brokers  or  agents  acting  as  therein  mentions),  to 
Aieh  penalties  as  nbresaid;  wherefore  these  defendants 
crave  to  be  protected  by  tliis  honourable  Court  from 
making  such  discovery  as  last  aforesaid,  or  any  part 
thereof,  and  humbly  pray  the  judgment  of  this  ho- 
nonrable  Court  whether  they  snnll  be  compelled  to 
make  any  ftirther  or  other  answer  to  such  parta  of  the 
discovery  sought  by  the  said  bill  ns  these  defendants 
have  so  declined  to  answer  as  aforesaid."  The  plaintiff 
excepted  to  this  atuwer  for  insufficiency,  and  the 
Master  allowed  the  exceptions;  and  the  defendants  filed 


tct«<3 


seven  excepUons  to  the  certificate  so  finding;  ud 
these  latter  exoeptjons  to  the  ceitifittte  the  cnM 
came  on  for  hearing. 

Swanstm  and  PrendersaA  ( TFtUet  with  them 
tended,  that  the  privilege  of  protection  agunit 
mination  was  well  pleaded,  and  that  the  defenduUi 
not  bound  to  diaclose  any  partkalan  of  thetni 
in  question,  or  any  couatoal  OKDOMtaaMi 
upon  them,  or  conmbotOTy  to  the  proof  «f  thoL 
though  the  questions  the  defeidints  refused  to  t 
as  to  the  ownership  of  the  shares  by  the  pluntif, 
appear  to  be  perfectly  innocent,  yet,  as  thai  hct 
form  one  link  in  the  chain  of  proof  relatiivtotht, 
hibited  dealii^  between  the  plaintiff  and  theia,' 
plaintiff  had  no  right  to  extort  an  anflwer.  Tb^ 
Parkhurst      Lowton,  (1  Mer.  391;  2  SwmwL 
Thorpe  V.  MaeatOay,  (6  Madd.  218,  22S);  Pi 
Dmurlas,(ie\es.23Q;  19VeB.22fi];  GaniffeJ.M 
(UVe8.69};  Pvroell  r.Macnamara,[Wif;.  oalUkm 
•2nded.);  daphamv.  FTAittf, (8Ve8.36^: 6«*<SV(i 
(1  Den.  Cr.  Cas.  236);  and  Lor4  CaHigmtt 
the  House  of  Lords. 

AuKff  and  F.  BayUy^  for  the  plamti^  wA  b 
port  of  the  Master's  report,  iunsted  that  tk  neif 
ought  to  be  overruled.   If  the  defendant  cUb  4 
vWoKb  was  allowed  to  the  extent  for  which  tht; 
tended,  a  defendant  might  in  the  moat  oidt 
innocent  case  refuse  to  make  the  diecoTery,  i 
rules  of  the  Court  entitled  the  plaintiff  to  btn. 
the  reported  cases  where  demurrers  fotinW  M 
principle  had  been  allowed,  the  bill  stated  i 
pably  criminatory,  and  constituting  the  lole 
the  suit,  which  was  not  the  case  hm;  aad 
fendants*  answer,  in  claiming  a  balance  to  be 
them  upon  the  transactions  in  question,  wasvi 
variance  with  their  claim  to  protection,  u  m 
could  be  due  unless  the  tranuctiom  verel^ 
defendants  had  not  shewn  by  their  antwrthiflji 
covery  sought  would  expose  Uiem  topenaltiB,mBj 
fore  their  case  did  not  support  their  daimef|«t««i 
and  as  their  allegation  oi  a  debt  being  diMtoti(a# 
the  balance  of  these  very  dealing?  amoiiBtHl(»*» 
mission  that  some  of  those  dealings,  at  feat,  waif 
from  illegality,  they  were  bound  to  answer  aWp* 
those  particular  transactions.   The  defCTdmtewdW 
be  prejudiced  by  any  answer  they  might  m«l^^<'•J| 
posing  the  point  last  insisted  on  should  noth^J 
to  by  the  Court,  because  such  answer,  being 
compulsion,  could  not  in  any  other  proceedipg  kjl 
against  them,  as  was  decided  by  a  majorityj* 
judges  in  the  case  of  a  witness  in  B^.  v.  6**^* 
by  the  other  side,  (reported  also  2  Car.  &  K-  «l 
They  cited  Weavtr  r.  Tie  Earl  of  MeatkAi  V** 
108);  FhuAr.Findi,  (Id.  491);  Birdy.Htr^ 
Vem.  109);  Sharp  v.  Cbfttr,  (3  P.  Wms.  SI);  J 
Corporation  of  the  Trinity  Howe  v.  Btnye,  (2Sin. « 
and  Fuher  v.  Price,  (13  Law  Times,  41). 

Knioht  Bbuce,  V.  C— The  question  in  thu  «» 
whether  the  plamtiff  is  entitled  to  reli^Midtow 
extent  if  he  be  so.  The  only  qaestion  before  W 
how  far  the  defendants  are  to  help  the  pUintiff  te< 
dence  to  prove  the  plaintiff's  case. 
proposition  is  admitted  and  clear,  that  a  dew™" 
not  bound  to  answer  matters  which  will  crnnuutt  M 
self,  or  that  will  directly  form  a  step  in  the  prwii 
cessary  to  be  made  in  a  prosecotion  or  p«?^ 
which  may  be  taken  against  him.  The  ipfww 
however,  of  that  role  must,  in  the  nature «  jJJJS] 
often  matter  of  great  nicety  and  difficulty,  ""P^n 
on  the  different  cireumstances  of  each  particaUro" 
nor  is  the  difficulty  lessened  by  the  fact  .  'J 

propositions  are  perfectly  clear:  one,  that  "^""^ 
cannot  deprive  the  defendants  of  that  protwtwnj 
stating  the  pluntifTs  case  untruly,  or  by  "*ttiig  ■  " 
of  met«  and  abeoluta  hmoeence;  tiw  other,  m 


Digitized  by  Google 


THE  JURIST. 


887 


dnrd  to  Hippose  or  suggest  that  the  defendants  cannot 
bnthepntectioniritiiontBtatinffthatB  crime  has  been 
iwnitta^.  The  condition  would  destroy  the  object 
kiUdi  the  rule  la  made,   I  say  the  dimcalty  of  the 
SotioD  of  the  rale  is  not  diminished,  hut  increased, 
Ibtse  two  propodtioiu^  wldch  no  one  disputes. 
r,I  igree  tnat  it  is  poostble  to  suppose  a  case  so 
mutuced,  that  a  man  may  be  compelled  to  aa- 
K,  ^though  he  swears  that  answering  will  expose 
I  to  s  nrosecution.   I  can  conroiTe  the  poaaibility 
ht.  We  must,  however,  look  to  the  particular 
■Dstioees  of  this  case.   The  case  stated  by  the  bill 
ijiUng  to  lailway  shares,  and  that  pecuniary  trans- 
uhad  been  contemplated  between  the  plaintiff  and 
Jdendants;  in  that  cootecnplation  certain  railway 
■  belonging  to  the  plaintiff  were  transferred  to  the 
tkatt  as  a  security  for  the  ultimate  balance  of  the 
■dL  In  the  answers  the  defendants  say  they  are 
t-Muis,  ttoi  they  state,  which,  though  not  neces- 

Sit nnot  improper  for  them  to  do,  the  Stock- 
igirt;  and  with  r^rd  to  the  questions  which 
iwme  to  answer,  they  say,  that,  **  by  reason  of 
^d^ndants  having,  dnrin?  such  time  as  aforesaid, 
bnktn  and  agents  as  aforesaid,  these  defendants 
itlatthe  discovery  of  the  matters  inquired  after 
trad  to  subject  these  defendants,  severally  and 
hdy,  to  forfeiture  and  penalties  as  brokers  and 
Coopling  this  answer  with  the  statements  of 
itadf,  can  I  reasonably  say  that  this  is  a  kind 
to  wuch  the  judges  were  looking  when  they 
tin  ease  of  Bt^.  v.  Garbatt  where  they  said, 
did  not  decide,  as  the  case  did  not  call  for  it, 
Dthe  mere  declaration  of  the  witness  on  oath, 
■k  betiered  that  the  answer  would  tend  to  crimi- 
WfaMl^  would  or  would  not  be  sufficient  to  protect 
gftwa  inswering,  where  sufficient  other  circum- 
M  did  not  appear  in  the  case  to  induce  the  judge 
^E*T«that  it  would  not?"   Forming  the  best  judg- 
J^lannpoD  the  circumstances  of  this  case,  it  does 
Jj™^thm  this  predicament ;  on  the  contrary,  on 
wra judgment  I  can  form  on  the  circumstances 
wm^  the  probability  is  the  other  way.  Looking, 
JAre,  not  merely  to  the  penalties  imposed  by  the 
Ptoin  respect  ofwhidi  it  may  be  that  the  defend- 
diiii  protectioo,  but  looking  to  this  ^so,  that  an 
nst  between  two  men  to  infringe  the  sectiooa  of 
jjUate  in  question  would  be  a  misdemeanour — 
k  at  the  case  In  that  view,  it  is  imposrible  not  to 
w  the  title,  which  was  in  the  plaintifT,  to  the  rail- 
in  question,  is  a  material  link  in  the  ch^n 
««Ke  with  regard  to  the  guilt  of  the  defendants, 
twhich  they  allege  that  they  are  apprehensive  it 
"^'''d  to  subject  them  to  forfeiture  and  penalties. 
>  of  opiQion,  that  the  particular  circumstances  of 
[we,  taking  ihe  bill  and  answer  together,  do  bring 
the  general  rule,  and  that  an  answer  to  the 
tons  involved  in  the  first  and  second  exceptions 
JMt  to  be  enforced.   I  was  struck  at  first  with 
'!5T    •'^nifiiit  upon  the  statement,  in  the  an- 
■«  the  defendants,  of  a  debt  being  dne ;  bnt  I  think 
•mid  be  dealing  too  strictly  with  the  defendants' 
wtnt  to  treat  it  as  Mr.  RuMell  wishes,  and  I  think 
wwer  to  the  matters  InTolred  in  the  first  and  second 
T"™  to  the  answer  cannot  be  compelled ;  and  I 
£i  I^*'*'  ^*  *  farther  answer  cannot  be  com- 
Then  comes  the  third  exception  to  the  answer, 
"'^g  for  a  civil  purpose,  and  not  for  any  criminal 
^  the  impression  on  my  mind,  by  the  passages 
w  answer  taken  together,  is,  that  the  shares  were 
|FM« ^  names  of  the  defendants  as  a  security  for 
I  JWtof  time-baiwuns,  and  therefore  I  cannot  com- 
on  this  exception.   So  far,  if  at  all,  as 
7*nath  excepUon  is  material,  and  r  ot  otherwise,  I 
**>t«igIittobeal!owe«». 


COURT  OF  QUEEN'S  BENCH.— Easter  Tkbm. 

HDrnxBS  «.  Russell  and  Another,  Executom,  &c.  of 
Gbant,  Clerk.— May  4. 

In  Ckue  for  DilaptfUuiotu  againat  the  Exeeuton  <>f  a 
dectkued  Seelor  and  f^icar,  where  U  appeared  that  tke 
Land  of  the  Rectory  consisted  of  Four  Acres  adjoining, 
to  the  Rectory-house,  and  100  Acres  a  Mile  and  a  Half 
distant  from  it;  and  that  a  Bam  near  the  Rectory- 
house  had  fallen  down,  and  the  Rector  had  built  an- 
other on  the  100  Acres,  lanjer  and  more  convenient  for 
the  Land,  but  without  a  FactiUty  or  License  from  the 
Bishtmfor  that  Purpose: — Hem, 

First,  that  the  Btmowst  of  the  eld  Beam,  emd  buUdiag  the 
new  one,  was  not  Waste  for  wAleA  Defendants  were, 
liabie  in  this  Aetion. 

Seeondfy,  that  Defendants  were  not  liable  for  the  Non-re- 
pair of  Buildings  t^ieh  were  not  fixed  to  the  Freehold. 

Second  Count,  in  the  Nature  of  Waste,  for  digging 
Gravel-pits  in  Land  of  the  Rectotyy  and  getting  Gnivd 
from  ihem^  and  not  levelliag  the  Ground  afterwards. 
Plea,  no  Waste:— Held, 

First,  that  under  this  Plea  Defendants  aught  shew  that 
the  Gravel-pit*  had  been  opened  by  the  Surveyors  of 
H^hways,  and  that  Gravel  was  taken  by  them  for  the 
Highteays. 

SeeondUf,  that  Defendants  were  not  liable  for  the  ori- 
ginal opening  of  tke  Qrasd-piU  hy  Me  Surveyors,  nor 
for  the  taUng  oftueh  Qravel  as  was  need  for  me  High- 
ways, nor  for  the  Omissum  qf  the  Rector  to  compel  the- 
Surveyors  to  slope  down  the  Ground,  in  pursuanee  of 
Sect.  31  of  Stat.  13  Geo.  0,e.7B;  but  that  thty  were 
liable  for  Gravel  sold  generally  by  the  Rector,  the. 
Gravel-pits  not  having  bam  used  for  geUing' Gravel  for 
Sale  general^  before  his  Ineunbeney. 
Case. — The  first  count  complained  of  dilapidations 
by  the  preceding  rector,  Johnson  Grant,  to  the  chancel 
of  the  parish  church,  and  to  the  rectory-house,  barus, 
stables,  and  buildings,  and  the  fences  of  the  lands  of 
ttie  rectory  of  St.  Mary  Binbrook,  in  thecounty  of  Lin- 
coln. The  second  count  complained  of  waste  to  four 
acres  of  the  lands  of  the  said  rectory,  committed  by  the; 
said  Johnson  Grant  whilst  he  was  rector,  hy  digging, 
excavating,  and  making  therein  divers  large  holesu 
pits,  and  excavations,  and  digging,  excavating,  and 
getting  stones,  chalk,  gravel,  earth,  and  soil  of  and  he-' 
looginK  to  the  said  lands,  and  carrying  the  sama  away, 
ana  selling  and  disposing  thereof  for  other  and  dif^rent- 
purposes  than  for  erecting,  repairing,  amending,  or  im- 
proving the  citurch,  chancel,  messuages,  building 
fences,  or  lands  of  and  belonging  to  the  said  rectory, 
and  that  without  in  any  manner  filling  up,  sloping 
down,  or  levelling  the  said  holes,  pits,  and  excavations, 
and  without  restoring  the  said  four  acres  of  land  so 
spoiled  and  wasted ;  and  of  like  waste  committed  to- 
four  other  acres  of  the  lands  of  the  said  rectory,  by  tlie 
sufferance  and  permission  of  the  said  Johnson  Grant 
whilst  he  was  such  rector;  and  of  waste  committed  by 
the  said  Johnson  Grant  to  four  other  acres  of  the  lands 
of  the  said  rectory,  by  keepin|;  and  continuing  divers 
holes,  pits,  and  excavations  which  had  before  then  been 
wrongfully  made,  dug,  and  excavated  therein  by  the 
said  Johnson  Grant,  without  filling  up,  sloping  down, 
or  levelling  the  same.  The  third  count  complained  of 
dilapidations  fay  the  said  Johnson  Grant  to  the  vicnrage- 
house,  and  certain  outhouses  and  gardens,  cottf^es  and 
buildings,  and  lands  and  tenements  belonging  to  the 
vicarage  of  Gabriel  Binbrook,  in  the  said  county. 
First  plea,  as  to  the  second  count,  that  the  four  seres 
in  ttiat  count  mentioned  were  not  wasted,  deteriorated, 
rendered  useless,  or  destroyed,  by  means  of  waste  and 
spoil -committed  therein  by  the  said  Johnson  Grant 
whilst  he  was  such  rector,  in  manner  and  form,  &c. 
Issue  thereon.  Fourth  plea,  as  to  the  first  and  third 
counts^  payment  into  court  of  200A  BeplicaUou,  tliat 
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the  plaintiff  had  snatained  damages  to  a  greater  amount; 
Od  the  trial,  before  Farke,  B.,  at  the  Spring  AsazeB  at 
Lincoln  in  1847.  it  appeared  that  the  action  was  brought 
by  the  plaintiff,  who  was  instituted  incumbent  of  the 
rectory  of  St.  Mar^  Binbrook  aud  of  the  vicarage  of 
Gabriel  Binbrook  in  1844,  against  the  defendants,  as 
executors  of  Johnson  Grant,  the  preceding  incumbent, 
who  had  been  instituted  in  1817  or  1818.  The  facts 
proTed,  and  the  direction  of  the  learned  judge,  are  fiilly 
stated  in  the  judgment  of  the  Court.  A  verdict  was 
entered  for  the  defendants;  leave  beiu  veterved  to  more 
to  enter  a  verdict  for  the  pl^ntiff  &t  1201.  or  61.  In 
the  following  Easter  Term,  (April  16), 

WhiUhurst  obtained  a  rule  nisi  accordingly;  against 
which,  in  Trinity  Term,  1848», 

Humfrof  and  Peacock  shewed  cause. — First,  this  was 
not  waste  for  which  an  action  wilt  lie.  As  to  the  second 
count,  though  an  action  for  dilapidations  lies,  an  action 
of  waste  will  not  lie  by  the  present  parson  against  the 
executors  of  the  deceased  parson ;  it  is  a  personal  action, 
which  dies  with  the  person.   (22  Vin.  Abr.,  «  Waste," 

0.  6,  6,  7,  p.  469^.  The  only  remedy  is  by  prohi- 
bition during  the  life  of  the  parson  for  the  time  being. 
{Kn^\i  V.  MiHtUg^  Amb.  176).  But  prohibition  "  lies 
not  ior  mines,  for  then  mines  in  gLel>e  land  can  never 
be  opened."  1:22  Vin,  Abr.,  «  Waste,"  A^  p.  434 ;  and 
Bac.  Abr.,  "  Waste,"  D.,  referring  to  Th«  Cauntm  vf 
SHUmid'$  ease,  1  Lev.  107).  [They  also  cited  Bac.  Abr., 
**  Waste,**  G.  3,  and  Co.  lAlu  63.  b.]  It  was  not  ne- 
cessary to  produce  the  order  of  justices  to  the  surveyor 
of  hignways  for  getting  the  gravel.  By  sect.  29  of  stat. 
13  Geo.  3,  c.  78,  the  surveyors  of  the  parish  were  au- 
tliorised  to  take  gravel,  for  tlie  repair  of  the  roads  of  the 
parish,  from  the  lands  of  any  person,  with  his  consent, 
without  an  order  of  justices.'  If  any  of  the  gravel  was 
not  so  used,  it  was  for  the  plaintiff  to  produce  the 
order.  As  to  the  plea,  the  defendants  may  ^ive  in  evi- 
dence under  it  anything  that  proves  the  acts  in  question 
to  be  no  waste.  (Simmons  v.  Norton,  7  Bing.  640 ;  and 
Qreme  v.  CoU,  2  Wma.  Saund.  228,  238,  note  (6) ). 

WhiUhurMtt  ^t&nofie,andif«/2»*,contra.— Whatever 
is  waste  at  common  law,  on  the  part  of  a  tenant  for  life, 
is  dilapidation  on  the  part  of  an  incumbent.  (  Wits  v. 
Metcalfe,  10  B.  &  C.  299;  Degge,  Paraon's  Counsellor, 
80,  94;  God.  Repertorium,  173;  Cole  v.  Green,  1  Lev. 
309;  S.  C,  in  error,  2  Saund.  252,  on  another  point). 
The  authorities  from  2  Roll.  Abr.  824,  do  not  support 
the  position  for  which  they  are  cited.  \_Erle,  J. — In 
Cole  V.  Green  the  character  of  the  property  was  altered.! 
In  Com.  Dig.,  •*  Waste,"  D.  2,  it  is  said,  "  So,  it  will 
be  waste  if  the  lessee  pulls  down  the  house  and  re- 
builds it  less  than  before:"  citing  2  Roll.  Abr.  815, 

1.  3.  "  So,  if  he  rebuilds  it  larger,  to  the  prejudice 
of  the  lessor;  for  it  is  more  chane  to  repur:"  citing 
2  RoU.  Abr.  815,  1.  S6.  **  So,  if  the  lessee  builds  a 
new  house  where  there  was  none  before:"  citing  Co. 
Idtt.  6B.  a.  [They  also  cited  Tie  Bishop  of  Rochester 
V.  Long,  (1  Roll.  Re]^.  432^.]  The  doctrine  of  equi- 
valents was  not  admitted  in  the  old  law,  which  still 
holds  in  this  case,  and  as  between  heir  and  executor  : 
the  relaxed  doctrine  only  applies  betvreen  landlord  and 
tenant.  Sect.  87  of  the  Tithe  Commutation  Act,  6  &  7 
Will.  4,  c.  73,  which  empowers  the  titlieowner,  with 
the  consent  of  the  commissioners,  to  pall  down  and  sell 
bams  or  buildings  rendered  useless  or  unnecessary  by 
the  commutation  of  tithes,  intimates  that  the  incum- 
bent cannot  by  law  pull  down  a  building,  though  it  has 
become  useless :  he  must  procure  a  faculty  or  license 
from  the  ordinary,  and  tliat  is  the  practice.  If  the  new 
doctrine  prevuls  in  this  case,  the  qaestion  to  the  jury 
ought  to  nave  been,  whether  tlie  rectoiy  was  impruvea, 
and  wbetlier  an  equivalent  Ti-as  given  as  regards  the 
property  of  the  churoh,  not  whether  the  alteration  was 

*  MB73O,  before  Lord  DenmaD,  C.  J.,  Pattesoo,  Coleridge, 
and  Erie,  JJ.  The  aiiganieDt  was  conUnoed  m  the  6th  June. 


more  eonvndent  or  benefidal  for  the  occapation  of  tk 
farm.   This  was  not  the  cast  of  an  erection  of  n 
building  in  substitntlon  for  inotber.  Farther,  if  tl 
erection  of  other  bnildings  is  a  jostificaUon,  it  ood 
to  have  been  pleaded.   As  to  (be  died,  Uie  traant IS 
no  right  to  remove  it.   As  to  the  dsmages,  by  sect.! 
of  stat.  13  Geo.  3,  c.  78,  the  surveyor  is  empowenij 
get  gravel  in  inclosed  lands  within  the  puiu,  or  bj] 
cense  from  two  justices  within  any  other  pariih  1^ 
ing  to  the  highway,  for  which  such  materials ibol 
required,  if  it  shall  appear  to  the  justices  thit  n 
noaterials  cannot  be  omTeniently  hid  ui  tbe 
where  the  hi|^way  Uea,  and  that  a  saffielent  an 
of  materials  will  be  left  for  the  nae  of  the  psii^ 
the  same  shall  be.   By  sects,  fil,  53,  and  M  of  itaL 
6  Will.  4,  c.  50,  an  order  of  justices  is  Tt^ninJ 
taking  gravel  from  waste  lands  and  indoKd  Ir 
whether  it  is  wanted  for  the  repur  of  roads  is 
parish  in  which  the  lands  lie,  or  for  the  repair  t£ 
of  an  adjoining  parish ;  and  therefore  for  t«n ; 
during  which  tbey  were  supplied,  orders  of  ja 
ought  to  have  been  produced.    Farther,  tftu 
rector  was  required  by  an  order  of  jusUcet  t« 
surveyors  to  get  gravel,  it  ought  to  have  Imo  pU 
by  way  of  justification :  (;^moiM  v.  Aort*,  7  B 
640^  and  other  cases  cited  in  Greau  r.Cdt^l^ 
Saand.228,2d8,note(5)):  the  object  b«i% to  pna 
the  property  of  the  church  from  geneiatioo  to  pn 
tion.   (Ztyortf'<e<iw,llCo.46b,49a).  Tktgri 
^vel  is  waste:  it  has  no  resemblance  to  voHdogal 
in  which  operation  there  is  little  injun  to  tbe  Ml 
beyond  making  the  mouth  of  the  pit.  The  paop)! 
Viner  refer  to  waste  under  the  Statate  of  Gm^ 
In  2  Bulst.  279,  there  is  a  nota  of  a  dictum  hrOl 
C.  J.:  "A  bishop  is  only  to  fell  timberforbiiuiic 
fuel,  and  for  his  other  necessary  occasons;" 
bishop  cut  down  timber  trees  for  any  cause,  mikiil 
for  necessary  reparations,  (as  if  he  sell  tbe  awl 
stranger^,  we  will  grant  a  prohibiUon."  "  Diffiiif 
gntvei,  lime,  clay,  brick  earth,  stone,  or  Um  tike,** 
minea  of  metal,  coal,  or  the  like,  bidda  iB^I^jg 
and  were  not  open  when  the  tenant  came  iBtimriir 
(Co.  Litt.  63.  b.)   The gnvel-pit  most  be  •'^"'■'J 
not  to  injure  the  inheritance.  (Co.  Litt.34lL}  [n 
referred  to  Wilson  v.  Bragg,  (MS.,  cited  in  Bit « 
"Waste,"  O.),  as  to  getting  peat;  and  TSeJif^r 
London  v.  Weh,  (1  P.  Wms.  527),  in  which  aisjj 
tion  was  granted  agninst  digging  brick  earth.]  Fo™ 
if  there  was  an  order  of  justices  for  getting  the  fW 
the  late  rector  was  bound  to  have  restored  the  nd 
By  sect.  65  of  stat.  6  &  6  Will.  4,  c.  50,  the  innert 
required  to  fill  up  and  slope  down  the  holei  nu* 
Retting  gravel.  If  a  party  remains  in  occtipilioO)M 
oouna  to  restore  damage  doncL  though  bjr  ti«  ** 
God.  Oir.fl*-"* 
Lord  Dbhhan,  C  J,  now  delivered  the  jodpM" 
the  Court—The  first  count  in  this  dedaiaUon  a  m 


respect  to  the  vicarage 
defendants,  as  to  both  counts,  pleaded  ptymeDt 
court  of  200/.,-  and  the  plaintiff  replied,  "i"^"^ 
The  second  count  is  in  the  nature  of  '^''''f'fl 
ging  gravel-pits,  and  not  levelling  the  gronnil 
wards.  To  this  count  the  defendants  p'«**'*^°*',!*I 
The  verdict  was  found  for  the  defendants  '2 
to  enter  a  verdict  for  the  plaintiff  on  the  s«»i»  «" 
for  120;.  or  51,  if  the  Court  shoold  so  think  fit.  ' 
rule  nisi  wasobtuned  in  pntsnanceof  thw  m'h'^ 
also  for  a  new  trial,  on  the  ground  of  misdmciion. 

At  the  trial,  tbe  material  facts  upon  the  fini  w 
third  counts  appeared  to  be  as  follows:--! be  pn^aj 
Iwlonging  to  the  rectory  consisted  of  a  honee,  sj 
bam,  cow-house,  and  cart-shed,  and  four  •*^"?"  ^. 
adjoining,  and  of  100  acres  of  land  aboat  a     «»  • 
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ilf  dafiHt  from  the  hoose,  on  which  there  was  a  barn 
i  B  lean-to,  the  latter  bdng  ont  of  repair.  On  the 
■age  ppeniiaes  there  was  a  cottage  ana  bam  out  of 
piir.  The  kui-to,  the  cottase.  and  the  bam  on  the 
map  jneinises  were  ereetea  so  as  to  be  em>able  of 
hcRmored — not  fixed  to  the  freehold,  but  resting 
uejtToirad  or  rocks,  or  on  bay  stones.  The  bam 
itbe  100  acres  was  built  by  the  late  iDcnmbent  at  an 
fcDst  of  200/^  and  much  larger  and  more  conveiueDt 
ititt  land  than  the  old  bam  near  the  rectory.  That 
I  bun,  and  the  stable,  cow-honse,  and  cart-ahed,  had 
leD  down,  and  the  late  incambent,  partly  with  the 
iMterials,  bad  built  a  stable  as  good  as  the  old  one, 
i  BO  bun,  cow-house,  or  cart-shed,  and  he  had  in 
kller  part  of  his  life  converted  the  stable  into  a 
l^nie.  The  chancel  of  the  church  waa  out  of 
a;  and  aa  to  the  fences,  there  was  contradictory 
The  pluntiff 'a  surreyor  estimated  the  whole 
m  at  224/.,  which  included  40/.  required  to 
lUtheoM  buildinga  adjoining  thehonse;  also 
mi  ^vards  in  respect  of  the  lean-to,  cottage,  and 
ii^vhdt  were  said  to  be  capable  of  being  removed, 
wiearaed  judge  told  the  jary,  that,  aa  the  old 
MMdoirn,  the  incumbent  was  not  bound  to  erect 
tterjmciKly  on  the  same  spot;  and  that,  if  they 
Mntufied  that  the  bam  which  he  did  erect  on  the 
Item  was  more  convenient  for  the  farm,  they  ought 
lb  allow  the  40/.  charged  for  replacing  the  old 
pb^;  bot  that,  as  a  stable  was  requisite  adjoining 
wut,  they  oogbt  to  allow  such  sum  as  was  neces- 
f  to  lara  the  waahhoose  back  into  a  stable,  which 
fma  to  be  20/.  The  effect  of  this  direction  was 
MM  the  dilapidations  to  204/.  He  further  told 
a,ll)at,  if  they  were  satisfied  that  the  lean-to  and 
•ottage  and  bam  on  the  vicar^  premises  were  iH>t 
■I  Is  the  freehold,  they  ought  to  disallow  the  61. 

ia  respect  of  them,  n^ich  would  reduce  the 
■pdatkma  below  the  200/.  paid  into  court,  even  if 
Kfbdicred  the  evidence  of  tbe  plaintiff  as  to  the 
*«•  file  jury  found  that  the  20o2.  quite  covered  all 
■uqUitions.  The  supposed  misdirection  related  to 
»*wamsof40/.  and  51. 

M^ilt  is  to  be  observed,  that  the  questions  arose, 
)l«iny  counts  chargiog  waste,  but  on  the  ordinary 
for  Dot  repaii-ing,  stating,  however,  that  the 
jMied  htcaiubent  bad  removed  buildinga,  and  bad 
~  lit  than.  If  the  atrict  doctrine  as  to  waste  Is 
'tied  to  these  county  the  pulling  down  a  bam 
ling  another,  even  on  the  soroe  farm  and  on  a 
ciHireoient  site,  at  the  distance  of  a  mile  and  a 
"lisbt  be  considered  waste,  as  destroyins  the  evi- 
t  of  identity.  That  doctrine  haa  been  laid  down 
peases  of  particular  tenants,  because  there  is  no 
■"who  baa  the  inheritance  in  reversion;  but,  the 
*BpIc  of  the  glebe  being  in  abeyance,  the  tncum- 
*»■  b  truth,  bot  tenant  for  life,  and  he  or  his 
store  are  no  doubt  liable  for  any  waste  committed, 
lb  coMtitvite  waste  there  must  be  either,  first,  a 
■wing  of  the  value  of  tbe  estate;  or,  secondly,  an 
the  burthen  upon  it ;  or,  tliirdly,  an  impair- 
!»<eTidenceoftiUe.   ( Doe    Grubby,  The £arl  of 
fiB.&Adol.fi07).  Much  more  must  one  of 
*  thiee  requisites  exist  m  an  action  on  the  ca&e  for 
T«hona.  Now,  in  this  case,  none  of  the  three  re- 
■rawiat.  The  new  bam  on  the  100  acres  is  more 
weatent  and  beneficial  to  the  estate ;  and  the  evidence 
STj."!^.'"  "*>  *'ay     affected  by  the  taking  down 
P"!  Hjoining  the  house,  that  boose  being  still  stand- 
S^Uwas  urged,  that  a  faculty  or  license  from  the 
^'P     neceaaary.  It  would  be  deairalde  and  proper 
license  should  always  be  obtained;  but  wo 
\tt]  ■  ■"bich  makes  it  uecessarv. 

'  iliink,  therefore,  that  the  learned  judge  did  not 
J^lthe  jury  aa  to  the  first  count;  neither  did 
"  n  the  thirl  count,  for  buildings  not  fixed  to 


the  freehold  mi^ht  certainly  be  remoTed.^  It  follows 
that  the  rale  nisi  for  a  new  trial  mast  be  diseharged. 

We  come  now  to  the  questions  arinng  on  the  second 
count.  The  eridoiee  ahewa  that  the  gravel-pit  existed 
beibre  the  iiKumbeiH^  of  the  late  Hr.  Grant,  the  de- 
fendants* testator;  but  it  was  much  smaller  than  at 
the  time  of  his  death,  bung  only  about  a  rood  in  ex- 
tent at  the  former  time,  and  four  acres  at  the  latter. 
Some  doubt  appeared  on  the  evidence,  whether  it  was 
opened  origlniulv  by  the  surveyors  of  highways,  or  by 
the  then  incumbent ;  but  the  jury  found  that  it  was 
by  the  former.  This  being  found,  the  defendants  are 
certainly  not  liable  for  the  original  opening,  or  for  the 
taking  of  such  gravel  as  waa  used  for  the  highways, 
unless  they  have  shut  themselves  ont  from  this  defence 
by  pleading  no  waste.  In  order  to  shew  that  they 
have  BO  shut  themselves  out,  the  plaintiff  relied  on  we 
case  of  A'sHMNs  v.  JVbifon,  (7  Bine.  640).  That  case 
is,  however,  disUngnisliabw  from  uie  present.  There^ 
the  act  done  which  constituted  waste  waa  the  voluntaiv 
act  of  the  defendant  himself,  and  the  defence  attempted 
to  be  set  up  was  a  justification  of  the  act,  which  waa  in 
itself,  prima  facie,  waste,  und»  an  alleged  custom  of 
the  country.  Here,  the  defence  is,  that  the  act  was 
done  by  others  in  the  execution  of  a  public  duty,  and 
was  not,  prinifc  fiicie,  waste;  which  might,  therefore, 
like  the  act  of  God,  be  given  in  evidence  on  the  issue 
of  no  waste. 

But  it  was  further  contended  by  the  plaintiff  that  an 
omission  on  the  part  of  the  late  incumbent  to  slope 
down  the  gronna  from  which  the  gravel  waa  taken 
rendered  the  act  «f  the  snrreyor  waste  d<me  by  him, 
and  that,  such  omiarion  bdng  stated  in  the  third  connj^ 
tlie  plaintiff  was  entitled  to  a  verdict  on  the  issue  of  no 
waste,  and  to  damages  to  the  extent  of  such  sum  as  was 
necessary  to  slope  down  and  pnt  the  ground  into  a  state 
capable  of  cultivation ;  and  tfaoae  dama^  were  aasssBed 
at  120/.,  and  accordingly  the  rule  niu  is  to  enter  a  ver- 
dict for  that  amount. 

The  Stat.  13  Geo.  3,  c. 78,  s.31,  providesthatthesnr> 
veyors  shall  slope  down  the  ground,  and  auhjecta  them 
to  penalties  for  not  doing  so,  to  be  laid  out  in  sloping 
down  the  ground :  and  no  doubt  the  incumbent  oo^ht 
to  have  compelled  them  to  do  so ;  but  we  think  it  im- 
possible to  say  that  their  omission  and  his  omiauon  in 
this  respect  can  have  such  retrospective  efiect  aa  to 
render  the  taking  of  the  gravel  waste  committed  by 
him,  and  of  course  cannot  entitle  the  plaintiff  to  a  ver- 
dict on  the  issue  of  no  waste. 

'We  do  not  mean  to  hold  out  that  any  action  could  be 
maintained  in  any  shape  against  the  present  defendants 
for  this  omission.  Such  omission  would  seem  rather  to 
be  in  the  nature  of  a  misfeasance  in  the  management 
and  cultivation  of  the  estate,  for  which  thia  Court  has 
already  held,  in  the  case  of  Bird  v.  Belj>h,  (4  B.  & 
Ado].82G),  that  an  action  will  not  lie  against  the  exe- 
cutors of  a  deceased  incumbent.  It  is,  howeve^  unne- 
cessary to  determine  this  point  poritivelj  on  tne  pie- 
sent  occasion. 

It  remains  only  to  be  considered  whether  s  verdict 
ought  to  be  entered  for  6U  on  the  second  count,  in  re- 
spect of  the  value,  found  by  the  jury,  of  the  gravel 
taken  for  other  purposea  than  the  highways — ^indeed, 
sold  generally—by  the  late  incumbent.  Now,  if  the 
gravel-pits  in  question  had,  before  the  incumbency  of 
Mr.  Grant,  been  opened  and  used  for  getting  gravel  for 
sale  generally,  we  should  incline  to  the  opinion  of  Lord 
Hardwicke,  in  Knight  v.  Mottly^  (Amb.  176),  that 
Mr.  Grant  had  not  committed  waste  by  continuing  so 
to  use  them ;  but  when  it  is  found  by  the  jury  that  the 

flits  were  opened  by  surveyors  of  the  highways  for  pub- 
ic purposes,  and  the  evidence  shews  that  Mr.  Grant's 
lessee  dug  gravel  from  them,  and  aold  it  generally  for  the 
first  time,  we  think  such  digging  and  sale  was  equiva- 
lent to  opening'the  pita  for  that  purpose,  and  waa  an 
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act  of  waste.  The  public  necessitv  required  the  open-  ■ 
iDg  of  pits  in  the  place  in  question,  bat  tne  proper  use  of 
them  was  limited  by  that  necessity.  They  ought  also 
to  hare  been  sloped  down  after  ever^  exercise  of  the 
public  right,  and  the  incumbent  or  his  lessee  was  not 
entitled  to  take  advaniage  either  of  the  opening,  which 
an»e  fbim  that  pnhlic  necesritr,  or  of  tne  continuing 
open,  which  arose  from  the  omission  of  a  public  duty, 
and  to  say  that  the  pits  thereby  became  open  for  all 
purposes. 

To  the  extent,  therefore,  of  entering  a  rerdict  for  the 
plaintiff  for  5/.  on  the  second  count,  we  think  that  the 
present  rule  must  be  absolate,  and  diacharged  aa  to  the 
rest. — Rule  accordingly. 

SITTINGS  IN  BANC  AFTER  TRINITY  TERM. 
Ru. «.  Sotcuhtb  and  Aiwtiier.-^ii^  fi. 

JEy  8ut,  43  o/5SCa(.  41  Ota.  8,  e.  enwi,  «AfeA  anaorisad 
a  IUt«  for  Hu  PariMkf^  BaihwUk,  tka  Jfmtw  to  be 
ratml  and  aiteued  teat  from  7¥m«  to  to  oe  paid 
if  the  Tenants  or  Oea^tiere,  and  thqe  were  reqmred  to 
9Bf  tMe  eame,  by  equal  qwrterty  Paymmttt  to  the  Ool~ 
leelor  or  CoUectort  to  be  appointed  fy  the  Commit' 
tionert.  By  Seel.  46  the  Sate  teat  directed  to  be  en- 
forced by  Di^rese  Warrant  of  a  Jniliee  of  the  County, 

By  Stat.  BSfQ  Will.  4,  e.  76,  at.  7  and  8,  Baihwick  be- 
came Part  of  the  Borough  of  Bath.  The  Charter  of 
that  Borough  hat  a  mm'inUvmittant  Clause;  and  a 
$^rate  Caiin  of  Qmuler  Settima  had  heem  gremted 
ton. 

JB^SeeLSli^  Stat.  7  Witt.  A  \  Viet.  c.  78,  aU  Of- 
fmees  eemmiUed  iriAm  aiw  Borough  Mointt  the  Pro- 
vitioiu  of  any  Uteal  Act  shall  be  cognisable  by  the  JmsHeet 
ef  the  Borough,  and  thgr  shall  possess  all  the  Powers 
and  Jurisdiction  with  Respect  to  such  Offences  which 
were  poeaetted  by  the  Juttiees  of  the  QMnty: — Held, 
that  Non-payment  of  the  Rates  assessed  under  Stat.  41 
Cfeo.  3,  e.  etxoi^  was  an  Offence  against  the  Provisions 
of  that  Act;  and  that,  Sect.  SI  of  Stat,  7  Will.  4  ^ 
1  VUt.  e,  78,  the  Jurisdiction  of  the  County  Justices 
under  Stat.  41  Oeo.  3,  c.  acxvi,  was  trantferred  to  the 
Borough  Justices. 
In  Easter  Term,  (April  2C), 

Phinn  obtained  a  rule  calling  upon  William  Sat- 
diffe,  Esq.,  mayor  of  the  city  and  borough  of  Bath, 
and  one  of  the  justices  in  and  for  the  said  city  and 
borough,  and  Charles  Cockle,  to  shew  cause  why  the 
aiud  William  Sutelil^  as  such  justice  as  afbreaud, 
ahottld  not  proceed  to  hear  and  determine  the  com- 
plaint of  James  Palmer  agunat  the  aaid  Cliarles  Cock  le, 
»r  non-payment  of  the  sum  of  St*6ld.  assessed  upon 
him  in  reject  of  premises  in  his  occupation  in  the  parish 
tii  Bathwick,  irithin  the  sud  city  and  borough,  by  a  rate 
or  assessment  made  on  the  24th  Jane  last,  under  and  by 
Tirtne  of  stat.  41  Geo.  3,  c.  cxxvi,  An  Act  for  paring, 
0teanin|;,  cleaning,  watering,  lighting,  watching,  and 
regulating  the  Streets,  Squares,  Lanes,  iVays,  Passages, 
and  public  Places  within  the  Parish  of  Bathwick,  in 
file  County  of  Somerset,  and  for  removing  and  prevent- 
ing Nuisancer  Annoyances,  Incroachments,  and  Ob- 
structions, and  for  eetabltshing  a  proper  and  effective 
Police  therein."  It  appeared  that  the  rate  in  question 
had  been  dulv  made  by  the  commissioners  nominated 
and  anointed  under  atat.  41  Geo.  3,  c.  cxxvi,  on  the 
24tth  June  last,  fbr  the  year  from  Midsummer,  1848,  to 
Midsummer,  1849;  and  that  upon  application  by  the 
clerk  of  the  commisdoners  to  the  said  William  Snt- 
diffe  to  issue  his  warrant  of  distress  upon  the  goods  of 
the  said  Charles  Cockle  for  the  recovery  of  the  said 
Bum  of  3s.  ^id.,  he  declined,  on  the  ground  that  he  did 
not  think  that  he  had  any  lawful  authority,  as  a  justice 
of  the  peace  for  the  city  and  borough  of  Bath,  to  do  so, 
•a  it  appeared  to  him,  that,  under  stat.  41  Geo.  3,  c. 
exxTi,  that  power  was  giren  tnily  to  « justice  of  the  pace 


for  the  county  of  Somerset ;  and  that,  uwd  a  nmUu  q 
plication  to  justices  of  the  county,  they  aeclined  to  inta 
fere,  on  the  ground  that  they  had  no  authority  to  Kti 
the  parish  of  Bathwick.  The  city  of  &th  i 
porated  by  charter  of  Queen  Elizabeth,  ia  which 
was  a  non-intromittant  clause.  Before  the  Ma 
Coloration  Reform  Act,  5  &  6  WiU.  4,  c.  76,  the ,  _ 
of  Bathwick  was  not  wholly  within  the  limiU  of 
city  of  Bath ;  hut,  by  virtue  of  sect.  7  of  that  ae^  di 
whole  parish  was  included  within  it.  In  punid 
of  sect.  98  of  that  act,  a  commisBion  bad  l«i  iMi 
by  the  Crown  to  certain  persons  to  act  ai  jutimi 
the  peace  in  and  for  the  city  and  boroogb  of  Bii 
Sect.  43  of  atat.  41  Geo.  3,  c  cxxvi,  empowen  1 
commissioners,  once  or  oflener  in  every  fur,Hfl 
shall  see  occasion,  to  cause  soch  sum  of  mimej  (i 
raised  by  a  rate  or  assessment  upon  the  Mvenl  loM 
or  occupiers  of  houses,  &c.,  not  exceedio;  ftc,  ai  d 
shall  think  proper  and  necessa^  for  paying  and 
ing  the  charges  and  expenses  mcidenial  to  ad  atM 
ing  the  execution  of  the  act,  enept&c;  "aol^ 
money  80  to  he  rated  and  assensed  diall&oBtiHl 
time  oe  pidd  by  such  several  tenants  or  empmi 
aforesaid,  and  they  are  required  to  pay  the  na^l 
equal  quarterly  payments,  to  the  collector  otkJM 
to  be  appointed  bv  the  commissioners  at  aiwMi 
By  sect.  46  it  is  enacted, « that  if  the  tenant  oroce^ 
of  any  messuage,  &c.,  upon  or  in  respect  of  whitii 
rate  or  assessment  shaill  be  charged  or  impoaed  hj  m 
of  this  act,  shall  at  any  time  neglect  or  refue 
the  rates  or  sums  of  money  which  dull  be  ami' 
assessed  as  aforesaid  for  the  space  of  foartseodm 
the  same  shall  be  due,  and  demand  made  tben^ 
notice,  &c.,.then  upon  proof  thereof, 
affirmation,  being  a  Quaker),  before  aayn^di 
peace  for  the  said  county  of  Sometset,  tb  wmT 
and  may  be  levied  and  recovered  bv  diitm  H 
the  gooas  and  chattels  of  every  sucn  tenant  m«o 
by  warrant  under  the  hand  ond  seal  of  anyina 
tice,"&c.  By8ect.30of8tnt.7Will.4&lTict( 
it  is  enacted,  « that  all  matters  cognUHbleb7Tir*« 
any  local  act  of  Parliament  or  otherwise,  hjuij} 
of  the  peace,  or  b^  the  general  or  quarter  ' 
peace,  having  jurisdiction  within  any  plict  va»i 
the  passing  of  the  said  act  for  regulating  cMpw 
or  of  an  act  passed  in  the  sixth  and  seventh  J«' 
reign  of  his  present  Majesty,  intituled '  An  Ad  to 
temporary  Provision  for  the  Boundaries  of  certoia 
roughs,'  has  ceased,  or  which  under  any  '^J' 
may  cease,  to  be  within  and  to  be  part  of  any  wnw 
or  the  liberties  thereof,  shall  be  cogniBtble  by  tlK  j 
tices  of  the  peace  or  the  general  or  quarter  lewii 
the  county,  riding  or  division,  liberty  or  jomdi^ 
within  which  such  place  Is  atuate,  in  the  ssim 
and  subject  to  the  same  proviuona  as  it  the  sffl* 
within  the  jurisdiction  of  the  justiceaof  the  pa" 
that  borough  or  place,  or  of  the  general  or  q"*"*/ " 
sions  of  the  same."   By  sect.  3J  it  is  enadal,  a 
after  the  passing  of  this  act,  all  offencea  comoj 
within  any  borough,  or  the  precincts  thereof, jW" 
the  provisions  of  any  local  act  of  Pwliameni^  s»ii 
cognisable  by  the  justices  of  such  borouf  h,«d«»J 
tices  shall  possess  ail  the  powers  and  jurwhctwo 


nniiy  lerm-,  Lji,.rik 
Hodbcs  shewed  cause.— The  qaestion  is, 

i»»:.kifl.  „^A^m  t\n  WaI  act  41  uw-^ 


paving-rate,  leviable  under  th?  local  act  ^1  w^j 
c.  cxxvi,  ought  to  be  levied  by  toeans  »f  »  ""TJ 
issued  by  the  justices  of  the  city  of  Bath,  or  ftym-J 
of  a  warrant  issued  by  the  county  jastic«M*^^|^2- 

*  May  SI,  before  Lord  DenoiaB,  C.  J..  P*<«*  ^' 
ridge,  and  Erie.  JJ. 
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iMofOutstatate,  the  sole  jurisdiction  in  all  cases 
I  origintllT  givea.  The  operation  of  the  46th  section 
■tooTerride  the  non-intromittant  claose  in  the  charter 
the  citr  of  Bath,  so  for  as  the  parish  of  Baihwiek  is 
imned;  and  then  the  question  is,  whether  there  is 
rttung  in  stat.  &  6  Will.4.  c.76,  taken  in  con- 
don  vith  Stat.  7  Will.  4  &  1  Vict.  c.  78,  to  transfer 
tjarisdiction  from  the  count;  to  the  borough  justices. 
eTth  and  Bth  sections  of  stat.  &  6  Will.  4,  c.  76> 
icb  relate  to  the  boundaries  of  boroughs,  and  the 
la  of  which  declares  that  every  place  included 
jm  the  bounds  of  any  borough  shall  be  port  of  such 
Mgb,  ue  explained  bv  Rex  t.  Tke  JtutMca  of  Gi<m- 
1*^(4  Adol.  &  Eil.  088  ;  6  N.  &  M.  115);  and 
iam  i»  distinguisTioble  from  this.  The  same  ob- 
ntion  sppliee  to  Reg.  r.  J^.  Edmund^  Sanim,  (2 
:&;!;£Jar.  1106).  Neither  is  the  II  Uh  section 
ttt.£&6  Will.  4»  c.  76,  applicable,  because  the 
■■gh  was  not  exempt  from  the  jurisdiction  of  the 
^  jutices.  That  section  relates  only  to  juris- 
irtioB  ttmised  out  of  sessions.  {R^-  v.  I?eane,  (2 
lS.S6;&  Jur.  1181).  [He  referred  also  to  sect, 
wfueh  treats  of  local  acts.]  The  main  reliance 
tbe  ^plicAuts  is  upon  sect.  31  of  stat.  7  Will.  4 
ilTict.  c.  78.  That  section  shews  that  stat.  6  &  6 
[L4,c.?6i  <l>d  not  give  jurisdiction  over  offences. 
ijniiAsUen  transferred  oy  It  to  the  borough  jus- 
liiomoflvnees,  in  the  legal  sense  of  that  term, 
t  Ufrfayment  of  a  rate  is  not  an  offence  against 
IfnTinoiis  of  the  local  act,  vhich  distinctly  points 
[»hBt  ire  such  in  sects.  23,  27,  and  34,  which  im- 
h  pmlties  for  the  offences  therein  specified.  In 
CSI  other  matters  are  specified,  as  amounting  only 
M^t.  Nor  is  this  an  offence  within  sect.  63,  by 
M  it  ii  enacted,  that  proceedings  for  any  offence 
ttn  that  set  stuJl  be  commenced  within  six  months. 
Mfference  of  the  language  in  sects.  30  and  31  of  stat. 
Will.*  &  1  Vict.  c.  78,  shews  that  jurisdiction  over 
kauuibject  was  not  intended  to  be  transferred  to 
kkma{li  justices.  [He  also  referred  to  sects.  18  and 
»itiLn  &  12  Vict.  c.  43,  "  An  Act  to  facilitate  the 
wnnce  of  the  DuUes  of  Justices  of  the  Peace  out 
^BWM,  witii  Re^>eet  to  summary  CouTieUons  and 
■m^"  M  ihewinir  that  thb  was  not  a  prooeeding  of 
^natuw.]*  ^ 
Bm,  eoDtia. — The  jurisdiction  to  enforce  payment 
Winte  is  transferred  to  the  justices  of  the  borough, 
^  i.  31  of  stat.  7  Will.  4  &  1  Vict.  c.  78.  That 
gives  a  new  parliamentary  charter  to  boroughs 
'  by  its  operation.  In  Rex  v.  T/ts  Jmtieei  of 
rtkire  (4  Adol.  &  Ell.  689  ;  6  N.  &  M.  lU) 
was  the  jurisdiction  in  the  commisuon  of  the 

Etwiaferred  to  the  justices  of  Bristol,  but  also 
■mm  conftrred  by  acts  of  Parliament.   In  Reg. 
.  akr  (10  Adol.  &  Ell.  711)  it  was  held, 
lllth  section  of  stat    &  6  Will.  4,  c.  76.  ex- 
iorisdictioo  of  the  county  jastices  only  where 
2^gn  was  before  exempt  from  it.  "  Wherever 
le  prohibits  a  matter  of  public  grievance  to  the 
torsteurity  of  a  subject,  or  commands  a  matter 
iUk  coBvenience,  as  the  repairing  of  the  common 
of  s  town,  an  offender  against  such  statute  is 
•blehy  indictment  for  his  contempt  of  the  sta- 
""loB  such  method  of  proceeding  do  manifestly 
T  to  be  excluded  by  it."  (2  Hawk.  P.  C,  by  Cur- 
5J*»J''2,c.25,8.4,p.28G).   And  the  non-payment 
■•me  made  under  the  local  act  is  an  offence,  though 
S?|**t  indictable,  because  a  particular  remedy  is  given. 
{^^>(mgum,C.J.— It  is  undesirable  for  us  to  take 
faJ"^'*^  to  dedde  a  question  as  to  the  construc- 
?^*^tute8  upon  a  rule;  but  two  of  my  learned 
^  have  formed  a  very  clear  opinion  upon  it.1 
»  Cur,fi(iv.tu&, 
^S^^^ff  C.  J.,  now  delivered  the  judgment  of 
^*^This  was  an  application,  under  stat.  11  & 


12  Vict  e.  44,  for  a  rule  to  the  justices  of  Bath  to  hear 
a  complmnt  for  non-payment  of  rates  under  a  local  act, 
41  Geo.  3f  c.  cxxvi,  relating  to  the  parish  of  Bathwick. 
That  parish  was  not  then  within  the  borough  of  Bath, 
and  by  sect.  46  the  rate  is  directed  to  be  enforced  by 
distress  warrant  of  a  justice  of  the  county  of  Somerset. 
By  stat.  6  &  6  Will.  4,  c.  76,  ss.  7  and  8,  referring  to 
stat.  2  &  3  Will.  4,  c.  64,  Bathwick  became  part  of  the 
borough  of  Bath.  The  charter  of  that  borough  has  a 
non-intromittant  clause ;  and  a  court  of  quarter  sessions 
has  been  granted  to  the  borough,  and  justices  appointed, 
under  sect.  98.  Therefore,  by  the  latter  part  of  wet.  Ill, 
the  jurisdiction  of  tiie  county  justices  within  the  pariah 
of  Bathwick  is  taken  away,  for  it  expressly  provides 
that  **  no  part  of  any  borough  in  and  for  which  a  6ep»> 
rate  court  of  quarter  sessions  of  the  peace  shall  be  holden, 
shall  be  withm  the  jurisdiction  of  the  justices  of  any 
county  from  which  such  borough  before  the  passing  of 
this  act  was  exempt."  The  borough  of  Bath  was  so 
exempt,  and  every  part  of  it,  whether  anciently  part  or 
newly  added,  ts  clearly  within  this  clause. 

But  it  does  not  follow,  because  the  county  iustioes 
were  deprived  of  their  jurisdiction  under  the  local  act  by 
sect.  Ill,  that  such  jurisdiction  was  transferred  to  the 
borough  justices.  The  seneral  jurisdiction  of  justices 
doubtJees  would  be  trannerred,  but  it  may  be  doubtful 
whether  the  special  jurisdiction  under  the  local  act  wai. 
The  Legislature  seems  to  have  entertained  this  doubt, 
else  the  enactments  in  stat.  7  Will.  4  &  1  Vict.  c.  78, 
ss.  30  and  31,  were  unnecessary.  Sect.  30  provides  for 
the  case  of  part  of  a  boroogn  being  dissevered,  and 
enacts  that  all  matters  cognisable  bv  virtue  of  any  local 
act  by  the  borough  justices,  in  such  severed  par^  shall 
be  cognisable  by  the  county  justices.  Sect.  31  provides 
for  the  case  of  parts  of  a  county  added  to  a  borough.  But 
here  the  language  is  different,  and  instead  of  "  all  mat- 
ters cognisable,"  it  enacts  that  "  all  offences  committed 
within  any  borough,  or  the  precincts  thereof,  against  tlie 
provisions  of  any  local  act  of  Parliament,  shall  be  co^ 
nisahle  by  the  justices  of  the  borough,  and  they  ahiul 
possess  all  the  powers  and  jurisdiction  with  respect  to 
such  offences  which  were  possessed  by  the  justices  of 
county.*'  The  reason  for  the  change  of  language  is  not 
apparent,  but  it  raises  the  question,  whether  non-pay- 
ment of  the  rates  assessed  under  the  local  act,  41  Geo.  3, 
c.  cxxvi,  be  an  offence  against  the  provisions  of  that  act. 

Now,  the  43rd  section  of  the  local  act  has  these  words — 
"  and  the  money  so  to  be  rated  and  assessed  shall  from 
time  to  time  be  paid  by  such  several  tenants  or  occupiea 
as  aforesaid,  and  they  are  hereby  required  to  pay  the 
same,  by  equal  quarterly  payments,  to  the  collector  or 
collectors  to  be  appointed  by  the  commissioDers  as 
aforesaid.*'  Surely  the  non-payment  of  the  money,  in 
the  teeth  of  such  an  enactment,  must  be  an  offence 
against  the  proviwons  of  the  act  within  the  meaning  of 
stat.  7  Will.  4  &  1  Vict  o.  78,  a.  31.  We  are^ati^ 
tiiat  it  u,  and  that  this  mle  most  be  made  abaolttte.— 
Ride  iAeolule.   

Rbg.  v.  WiKSFoan.— 6. 
The  Home  of  a  Lunatic  uat  in  H.^  and  the  Relativee  V 
whom  he  wat  nMleeted  lived  there,  and  the  Qer&msm 
of  that  Parieh  made  the  Inetanoe  to  the  R^Hevbu 
OJteer,  in  Conaofumee  of  which  a  Warrant  was  at- 
tained by  that  Omcer  to  wing  him  up  for  Examination, 
under  ahieh  Warrant  the  Lunatic  was  detained  in  H. 
until  finally  sent  from  thence  by  Order  Two  Jus- 
tices; but  the  Detention  under  that  Warrant  com- 
ment in  W.,  in  which  Parish  the  Relieving  Offioar, 
when  proceeding  to  execute  the  Warrant,  htmmed  lo 
find  the  LtmatiCf  ^»riM  a  short  Visit  mtde  him  to 
his  Brother  there.  7%e  Auditor  having  confirmed  a 
Charge  in  the  AeeomUi  ef  tht  ZTmm,  mainst  th« 
Parish  of  W.,  in  Respect  of  the  Lunatio—H^dy  that, 
^  SteU  8  4r  0  Viet,  c  129,  tk*  Lmalie  was  eonsidenS 
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at  a  Pauper,  ly  Reaion  of  his  hetng  tent  to  Confine- 
matt;  and  that,  under  Sect.  49,  he  was  taken  from  the 
Parish  of  H.,  and  therefore  the  Expenses  ought  to 
have  been  charged  to  that  Parish. 
Role  calting  npon  the  auditor  appointed  to  audit  the 
accounts  of  the  Dulverton  Union,  in  the  county  of  So- 
merset,  the  churchwardens  and  oveiseers  of  the  parish 
of  Hawkridge,  and  the  guardians  of  the  Dulverton 
Union,  to  shew  cause  why  so  much  of  the  auditor's  al- 
lowance of  tiie  accounts  of  the  union  as  confirmed  a 
chaT;ge  of  3S/.  llf.  5i.  made  against  the  parish  of  Wins- 
ford,  by  the  guardians,  in  res|>ect  of  a  lunatic  named 
Thomas  Hole,  and  which  had  been  returned  into  this 
court  in  obedience  to  a  writ  of  certiorari,  should  not 
be  quashed  ;  why  the  said  sum  of  35/.  1  Is.  5d.  should 
not  oe  paid  to  the  parish  of  Wlusford,  and  paid  by  the 
parish  of  Hawkridge;  and  why  the  guardians  of  the 
Dalverton  Union,  or  the  charcnwardens  and  overseers 
of  Hawkridge,  should  not  pay  to  the  parish  of  Winsford 
the  expenses  of  this  prosecution.  Toe  auditor,  in  obe- 
dience to  sect.  35  of  stat.  7  &  8  Vict.  c.  101,  had  stated 
the  following  reasons  for  his  allowance  of  the  sum  in 
question : — In  the  minute-book  of  the  board  of  guar- 
dians X  find  that  a  Inuatic,  Thomas  Hole,  was  com- 
mitted to  an  asylum  by  an  order  of  two  magistrates; 
that  the  guardians,  on  being  informed  by  their  trea- 
surer that  he  had  paid  the  sum  of  36/.  lis.  6d.  on  ac- 
count of  the  said  lunatic,  under  an  order  made  upon 
him  by  the  same  magistrates,  inquired  in  what  parish 
he  liad  been  found  by  John  Dale,  the  relieving  officer 
of  the  union,  and  did  adjudge  the  sum  so  paid  by  their 
treasurer  to  be  charged  to  the  parish  of  Winsford, 
where  the  said  lunatic  had  been  fonnd  and  taken  into 
custody."  Hetlien  set  out  the  accounts  relating  to  the 
matter,  and  added  a  statement  that  they  were  correct. 
It  appeared,  from  the  affidavits,  that  the  clergyman  of 
the  parish  of  Hawkridge,  in  the  Dulverton  Union,  com- 
plained to  John  Dale,  the  relieving  officer  of  the  union, 
that  Thoniaa  Hole  waa  a  lanatlc  in  lus  parish,  and  was 
not  taken  proper  care  and  reqaestea  that  he  sihould 
be  sent  to  an  asylum.  Dale  thereupon  made  a  com- 
plaint to  a  magistrate,  who  issued  a  warrant,  under 
which  Hole  was  taken  before  two  magistrates  and  ex- 
amined. Dale  then  signed  and  delivered  the  statement 
of  particulars  reqnired  by  stat.  8  &  9  Vict.  c.  126, 
ecbed.  (E.),  and  the  ma^strates  made  an  order  for  the 
conveyance  of  the  lunatic  to  a  licensed  lunatic  asylum. 
Dale,  in  his  statement  of  particulars,  stated  Hawkridge 
to  be  the  place  of  abode  of  the  lunatic,  and  his  i*ea8on 
for  making  that  statement  was,  that  the  pauper  had 
been  residing  in  that  parish  with  a  farmer,  who  was  al- 
lowed, by  the  father  of  the  lunatic,  2s.  a  week  for  his 
m^tenimoe,  the  ftther  being  lerident  on  hia  own 
estate  in  tiie  parish  of  Hawkridge.  The  lunatic  had 
left  tlie  ftrmera  house  on  the  mondng  he  waa  taken 
into  custody,  and  went  to  his  brothers  house  In  the 
adjoining  parish  of  Winsford,  and  he  had  been  there 
two  or  three  houra  Ijefore  he  was  taken  by  the  relieving 
officer.  The  l>oard  of  guardians  directed  their  clerk  to 
inquire  of  the  Poor-law  Commisnoners  to  which  parish 
the  expense  should  be  charged,  and  the  answer  of  the 
commusioners  referred  him  to  sect.  67  of  stat.  8  &  9 
Vict.  c.  12G,  and  continued  as  follows: — *'  In  the  present 
case,  it  seems  that  the  lunatic  waa  sent  from  the  parish 
of  Winsford,  and  therefore  the  charge  must  be,  in  the 
first  place,  made  upon  that  parish ;  and  the  pariah 
officers  may  relieve  themselrea  from  the  charge  by  ob- 
taining the  reqnirite  order  npon  the  puish  ot  Uie  set- 
tlement.** Tb»  gutfdians  thereupon  made  the  follow- 
ing OTder:—^Oraered,  that  a  cheque  he  signed  for  13/., 
the  expense  of  keeping  Thomas  Hole  in  the  lunatic 
asylum  at  Devizes.  Debit,  Winsford  parish.  Credit, 
Treasurer."  The  order  of  justices  recited  a  statement 
of  the  TvIieWng  office^  tliat  Thomas  Hole  was  a  person 
wiiom  Im  knew  to  be  mnderlDg  about  in  the  said 


union  and  deemed  to  be  insane,  and  it  wai  made  m 
the  treasurer  of  the  guardians  the  Dolnrton  IJmi 
In  Trinity  Term* 

Pashhy  shewed  caase. — By  sect  67  of  sUt.  8  & 
Vict.  c.  126,  when  any  pauper  lenatic  is  cooSi 
under  the  provisions  of  that  act,  he  shall,  for  tht  fi 
poses  of  that  act,  be  deemed  to  belong  to,  and  a 
tinne  to  be  chargeable  to,  the  parish  from  whidi^' 
the  instance  of  some  officer  or  offiriating  clerp-n^j 
shall  hare  been  aent,  nnttt  his  settlement  uukea 
judged  to  he  in  some  other  parish ;  but  that  kc^ 
well  as  sect.  48,  is  limited  to  VMWi  Inutia 
only  section  of  that  statute  referable  to  the 
case  is  sect.      by  which,  in  the  case  of  a  QDun, 
relieving  officer  is  directed  to  apprehend,  and  tibi 
fore  a  justice  of  the  peace,  any  lunatic  wanderin* 
his  district,  and  to  give  notice  to  a  justice  of  tbt 
of  any  lunatic,  not  being  chargeable  to  aojr 
under  the  care  of  a  relative  or  otner  person,  who  ill 
properly  taken  care  of,  and  the  justice  1017  ortel 
relieving  officer  to  bring  the  lunatic  before  tn  josiig 
and  the  justice  before  whom  the  wandering Imutig 
brought,  or  the  two  justices  before  whoa  the  Ii 
not  being  chat^ eable  is  taken,  may  direct  ndi 
to  be  Kceived  into  an  asylum,  and  thej,  er  ibj 
visiting  justices  of  the  asylnm,  shall  aikc  u 
upon  the  treasurer  of  the  guardians    tin  «' 
which  the  parish  shall  beutuatefromirhiehthe 
shall  have  been  taken,  or  upon  the  OTOMiif 
pariah  from  which  he  shall  hare  been  tak^^' 
charges  of  the  examination,  removal,  lodjii^ 
nance,  clothing,  medicine,  and  care  of  Hcl 
and  in  case  it  sliall  afterwards  appear  tliatii^li 
is  ctiargeable  to  any  other  parish,  then  iiwitbetii 
surer  of  the  guardians  of  the  union  in  whieBsadiJ 
parish  is  situate,  or  upon  the  orersem of  nefc <J 
parish.  The  magistrates  ought  to  have  procaW** 
sect.  49  of  stat.  8  &  9  Vict.  c.  100, "  for  the  njihri* 
thecareand  treatment  of  lanatics."  Sect«p»™« 
the  admission  of  a  pauper  lunatic  iata  s  tienw  "< 
by  an  oi-der  and  statement  of  an  ofRciatiB^eloiT^ 
according  to  the  form  in  the  schedule;  balUKi*^' 
ckuse  in  that  statote  under  which  thiswiff*™** 
made.    Sect.  49  of  stat.  8  &  9  Vict,  fc 
give  any  power  of  subsequent  inquiry  into  «» «■ 
ment.   The  answer  of  the  Poor-law  ComBiiis«* 
inapplicable,  because  they  supposed  thatitwB"** 
of  a  pauper  lunatic.    The  justices  might 
for  the  maintenance  of  the  lunatic  opon  th(  «> 
under  stat.  43  Eliz.  c.  2,  at  the  instance  of  the  oto* 
of  the  parish  to  which  the  lunatic  is  chatjeabi*; 
sect.  8  of  stat.  11  &  12  Vict.  c.  UO,  extends  "j 
guardians  of  any  union  the  power  of  obtainiDim 
of  maintenance  upon  the  relations  liable  Bidffi 


guardians  of  the  union.   At  all  eTent^  the  «■ 


could  not  review  the  dedaon  of  the  boani  oin 
dians,  made  in  pursuance  of  the  opinion  « 
Pooivlaw  Commissioners.   By  secL  32  of  iW.  -  " 
Vict,  c,  101,  he  has  power  "to  eximioe.  W'^ 
low,  or  disallow  of  acconnt^  and  of  items  tj" 
reUting  to  monies  assessed  for,  and  •PP'^J"^ 
the  relief  of  the  poor  of  aU  parishes  tai 
within  his  district,  and  to  all  other  nwoey  m 
cable  to  auch  relief;"  and  sect.  35        »  "JJ 
son  amiered  by  any  allowance,  disall**;"*^  "  [j 
charge  by  the  auditor,  an  appeal  by  certioitn  w  « 
Couft.  tHe  also  referred  to  sect  W  of  lUU  * 
WiU.  4,  c. 76,  by  which  jostioes of  the 
quired  to  disallow  paymenU  contrary  to  thep^ 


*  Mar30.bcfoieLocdDenmHi,CJ.*M^ 
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f  thit  act.]  [Pattaon^  J. — There  is  no  order  on  the 
imh  of  Winaford  to  pay  a  particnlar  vara ;  the  order 
itoclurge  the  snm  in  account.  Is  not  that  a  proper 
Blur  for  the  snditorl  The  parish  of  Winsronf  could 
itappetl.]  They  might  appeal  against  the  accounts 
|fleuiditor,  under  stats. 43  Etiz.  and  17  Geo.2, 
bE^  tt.  1  and  2,  relating  to  the  acconnta  of  parish 
fcm,  irhich  statutes  are  still  in  force. 
ifimtagMe  Smith,  for  the  auditor. — The  auditor  has  no 
toest  in  tins  matter.  He  was  pressed  to  go  into  the 
ipitv,  bttt  he  has  DO  power  to  enter  into  a  judicial 
Sniiy.  It  is  merely  a  temporary  charge  upon  the 
prit  from  which  the  lunatic  was  sent  to  the  asylum. 
^B^fffc,  Serjt.,  and  Ball,  contra. — The  house  of  the 
prof  tbe  lunatic  being  in  the  parish  of  Hawkridge, 
■Rsdenceofthe  lunatic  was  in  that  parish.  The  re- 
Mofi  lunatic  to  an  asylum,  under  sect.  49  of  stat.  8  & 
wkL  C.126}  makes  him  a  pauper  lunatic,  by  virtue  of 
■'mUTpretatioD  clause,  (sect.  84),  by  which  the  word 
yes^  means  *'  every  person  maintained,  wholly  or 
kloi  or  chargeable  to,  any  parish,  nnion,  county, 
rwrraebjor  sent  to  any  asylum,  licensed  house,  or 
Affld  hospital  by  an^  justice  or  officiating  clergy- 

ind  overseer  or  rcheviog  officer.**  **  Sent  by  any 
tee"  must  include  two  justices.  {Ool€ri<fye,  J. — 
llfaun  wss  sent  as  a  person  not  chargeable  at  the 
Kind  therefore  he  wassentby  two  justices.  The  ex- 
■nm  "unt  by  any  justice"  exactly  fits  the  cose  of  a 
^nlnnsUc  In  sect.  49,  when  the  second  class  of 
■Uics  is  nioken  of,  the  words  not  being  chargeable 
tiBjpu-isa"  are  used.]  The  same  remark  applies  to 
lb.  58  ud  59,  which  provide  the  mode  of  ascertaining 
kKttloDent  of  a  lunatic.  By  sect.  61  of  stat.  8  &  0 
M.t,l!6,  the  justice  or  justices  by  whom  any  luna- 
9h&  be  sent  to  an  asylum  under  the  powers  of  that 
^  a  sny  two  jasticea  being  Tisttors  of  any  asylum 
tiUdi  t  lonatte  shall  be  sent  or  removed,  may  make 
a  «der  upon  the  treasurer  of  the  guardians  of  the 
^nthe  overseers  of  the  parish  from  which,  or  at 
winittBte  of  any  officer  or  clergyman  of  which,  such 
'BB<iK  ihall  have  been  sent  or  removed,  far  pay- 
of  the  maintenance  of  soch  lunatic  in  the  asy- 
[Coleridge,  J. — You  allege  that  the  first  error 
Id  the  Msenment  by  the  guardians :  the  second  is  in 
Piaditorallowing  it.  Patteton,  J.— What  authority 
P  the  fnardians  to  apportion  it  to  any  parish  ?]  If 
Pgoardians  had  no  sach  authority,  the  parisn  of 
psford  is  wrongly  charged.  Cur.  adv.  vult. 

J.,  now  delivered  the  judgment  of  the  Court. 
m  this  case  the  question  has  been,  whether  the  luna- 
takeo  from  the  pariah  of  Winsford  or  of  Hawk- 
W-  His  liome  was  in  Hawkridge,  and  the  relatives 
Bjhom  he  was  neglected  lived  there,  and  the  clergy- 
Pn  that  psridi  made  the  instance  to  the  relievmg 
Ptr,  in  consequence  of  which  a  warrant  was  ob- 
^  Y  officer  to  bring  him  up  for  examination, 
gowhich  warrant  the  lunatic  was  detained  in  Hawk- 
P*  Mtil  finally  sent  from  thence  by  order  of  two  jus- 
P^;  but  the  detention  under  that  warrant  commenced 
V^JS*''^!  which  parish  the  relieving  officer,  when 
r'^>ti$  to  execute  the  warrant,  happened  to  find 

[mtic,  daring  a  short  -viAt  made  by  him  to  his 

J^poQ  these  facts,  we  are  of  opinion  that  the  lunatic 


.  V  —         proceedings  — ™„ 

It  k-  L  ''^^  ^  confinement,  than  the  taen  caption, 
V^tath  hit  personal  freedom  is  first  conti«11ed. 
I J^2'P"pe»'ly  conceded,  on  the  argument,  that  the 
**  *l»fl  parish  from  which  he  was  taken,'*  is 
jjTMiny  equivalent  to  ** the  parish  from  which,  or 
^"'^'"tanceof  some  clergyman  or  officer  of  which,  he 
^t"*)  vMeh  is  anoUier  form  of  expresrion  occur- 
"vu other  spBtion.  Althongh  tii*  limatie  was  not 


charji^able,  it  is  clear,  from  the  form  of  the  order  given 
in  Schedule  (E.),  No.  1,  that  he  is  considered  as  a 
pauper  in  respect  of  his  being  sent  to  confinement. 
Then,  the  order  having  been  made  upon  the  union  in 
respect  of  a  pauper  taken  from  the  parish  of  Hawk- 
rid^  the  expenses  ought  to  have  been  charged  to  that 
parish,  and  not  to  Winsford ;  therefore  the  ulowance  of 
the  sum  in  question  against  the  parish  of  Winsford 
ought  to  be  quashed,  and  that  sum  ought  to  be  repaid 
to  that  parish  by  the  parish  of  Hawkridge,  and  the 
costs  of  the  parish  of  Wmsford  ought  to  be  paid  to  that 
pariali  by  the  union. — iZufe  abtobite  aecordmgfy. 

CoBRioEMSA. — In  Gardener  T.  Blade,  page  627,  col.  1, 
line  42,  and  coL  2,  line  6,Jbr  '*  2  Y.  &  D.  455."  read  "  2  G. 
&  D.  455 ;"  in  etA.  2.  line  21.  tffler  "  Crowdar"  add  "  and 
Taprtli,"  anA/br  "  was"  road  *•  were." 


PREROGATIVE  COURT. 
G&vaonr  v.  GKsaaKt.—Juljr  3. 
L.  B.  executed  a  Codicil  and  Duplieat*  on  the  9^  Mar^, 
1841.    On  the  29rA  May^  1B4I,  the  executed  a  Codicil, 
the  tame  totidem  Verbis,  except  the  Addition  of  One 
Le()a<^,  with  that  of  March,  the  Duplicate  of  which  tea$ 
used  at  the  Draft  of  the  new  Codidl,  and  at  the  aame 
Time  drew  her  Pen  through  her  Signature  to  the  Codicil 
and  Duplicate  of  March,  and  wrote  a  Memorandum, 
"  Thit  Codicil,  on  the  29th  Day  of  May,  1841,  wom 
cancelled  by  me,  Luai  Bowen**   She  twtequenthf  de- 
ttr<^ed  the  Codicil  of  May  .—Held,  that  the  Oodieil 
March  was  not  entitled  to  Probate. 
The  deceased  in  this  case  left  several  testamentary 
papers,  and  the  question  rused  in  an  amicable  suit 
was,  whether  a  codicil,  bearing  date  Uie  9th  March, 
1841,  was  entitled  to  probate.   This  codicil  was  pro- 
pounded in  an  allegation  merely  pleading  the  fitetum, 
and  capacity  of  the  deceased,  in  the  ordinary  form;  and 
an  allegation  responsive  was  then  given  in,  which 
pleaded,  first,  that  Lucy  Bowen,  the  testatrix  in  tliis 
cause,  in  her  will,  bearing  date  the  Slst  January,  1834, 
among  other  legacies,  gave  or  bequeathed  to  her  ne- 
phew, the  late  Arthur  Charles  Gr^ry,  a  legacy  in  the 
words  following,  to  wit,  *'  And  I  direct  that  my  exe- 
cutors hereinafter  named  shall,  as  soon  as  conveniently 
can  be  after  mv  decease,  appropriate  and  set  apart,  in 
their  names,  tne  sum  of  1600/.  of  lawful  money  of 
Great  Britain,  for  the  purpose  of  purchasing  the  com- 
miauon  of  a  lientenant-«oloneI  in  the  army  for  my  ne- 
phew, Major  Arthur  Charles  Gregory,  as  soon  as  the 
same  can  be  effected ;  end  shall  and  do  pay  end  a 


the  same  sum  of  1500/.,  or  so  much  thereof  as  shall  be 
required,  for  that  purpose  accordingly,  unless  I  shall 
in  my  lifetime  have  purcliased  such  commission  for 
my  said  nephew."  Secondly,  tliat,  subsequent  to  the 
premises  in  the  next  preceding  article  pleaded,  the 
said  testatrix  dulv  made  and  executed,  in  duplicate,  to 
wit,  on  the  9th  March,  1841,  a  codicil  to  her  said  will, 
(the  same  being  the  pretended  codicil  propounded  in 
this  case),  wherein  and  whereby  she  revoked  the  legacy 
of  1500/.  given  to  the  said  Arthur  Charles  Gregory  by 
her  aforesaid  will,  and,  in  lieu  thereof,  gave  or  b^ 
qoeathed  him  a  legacy  of  8000^  Thirdly,  that,  aftes 
the  making  and  execution  in  duplicate  of  the  codicil 
aforesaid,  the  said  Lucy  Bowen,  tne  testatrix,  being  of 
the  age  of  twenty-one  years  and  upwards,  and  meaning 
and  intending  to  su1»titute  another  codicil  for  or  in 
lieu  thereof,  and  thereby  to  revoke  the  said  codidl, 
gave  directions  and  instructions  for  the  drawing  up 
or  preparing  of  such  other  codicil,  so  to  be  substituted 
for  the  former,  to  her  then  solicitor,  Algernon  Sydney 
Field,  of  Leamington,  in  the  county  of  Warwick,  and 
viho,  pnmiant  to  lucni  directions  and  instmctions,  ia 
Uw  first  inrtuee^  made  or  prepared  •  dnft  codidl  tor 
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the  parpose  aforesaid,  to  vtiL  by  conrertiDg  one  part 
of  the  codicil  of  the  8th  March,  1841,  so  executed 
in  duplicate  as  aforesud,  into  such  draft  codicil,  and 
wherefrom  the  codicil  next  hereinafter  mentioned 
vas  ingrcMsed  for  execution,  ench  (intended)  new  co- 
didl  being  a  repetition,  in  words,  of  the  former,  with 
the  umple  or  omy  addition  of  a  legacy  of  6007.  to  Jane 
Maria  Richards,  spinster,  to  whom  the  said  Arthur 
Charles  Grc^ry  was  then  about  to  be,  as  he  afterwards 
was  actnally.  married ;  and  that  such  codicil  was  exe- 
cuted on  the  2dth  May,  1841.  Fourthly,  that  at  the 
same  time  and  place  at  which  the  said  testatrix  so 
duly  made  and  executed  the  codicil  to  her  will  last 
mentioned,  to  wit,  the  codicil  of  the  29th  May,  1841, 
she,  the  testatrix,  in  testimony  of,  and  to  prevent  any 
mistake  as  to,  her  havinx  substituted  the  same  for  the 
codicil  of  the  0th  March,  1841,  and  thereby  revoked 
such  codicil,  wrote  or  caused  to  be  written,  on  each  part 
thereof,  a  memorandum.  In  the  words  following: — 
'*  This  codicil,  on  the  20th  day  of  May,  1841,  was  can- 
celled by  me  ;**  and  to  which  memorandum,  on  both 
parte,  she  aahscrihed  her  name,  "  Lucy  Bowen,*'  now 
appeuing  thereon ;  and  that  the  testatrix  also,  at  the 
same  time  and  place,  and  for  the  same  purposes,  struck 
her  pen  through  her  signature  at  the  foot  of  the  codicil 
of  the  Qth  March,  1841,  (both  parts),  in  manner  as  ap- 
pears <ai  the  same.  Fifthly,  that  in  April,  1843,  the 
said  testatrix  burnt  the  said  codicil  of  the  29th  May, 
1841,  thereby  meaning  and  intending  absolutely  to 
revoke  the  same.  Sixthly,  that  Mary  Clark  lived 
with  the  said  testatrix  upwards  of  twenty  years  as  her 
lady's  mtud,  and  was  much  in  her  confidence;  and  the 
party  proponent  expreaely  allwea  andpropounds  ttiat  the 
8^d  testatrix,  having  so  revoked  tlie  said  codicil  to  her 
vill  of  the  29th  May,  1841,  mentioned  that  she  had  so 
done  to  the  sud  Muy  Clark,  telling  her  at  the  same 
time  that  it  was  a  codicil,  whereby  she  had  bequeathed 
to  the  sud  Arthur  Charles  Gregory  the  sum  of  8000/., 
and  that  she  had  burnt  it,  because  she  bad  found  that 
it  be<|ueathed  a  sum  greater  than  her  estate  (thereby 
meanmg  her  real  estate  at  or  near  Swansea,  in  the 
county  of  GlamoTgan,  assigned  by  her  in  her  lifetime  to 
the  aforesaid  Artlinr  Charles  Gregory,  but  with  a  power 
reserved  of  charging  tltereon  the  sum  of  10,000/.  by  her 
last  will  and  testament)  would  bear ;  so  that,  if  the  said 
codicil  stood,  such  estate  must  be  sold  to  pay  the  sum 
bequeathed  by  it,  which  she  said  was  contrary  to  her 
intention ;  or  that  she,  the  testatrix,  expressed  herself  to 
the  Bud  Mary  Clark  to  that  very  effect ;  and  that  she 
also  at  the  same  time  stated  to  the  said  Mary  Clark  that 
die  had  informed  thenid  Arthur  Charles  Grnory  both 
of  the  fact  of  her  having  burnt  the  said  codicil,  and  of 
her  reason  for  having  done  so.  Seventhly,  that  in  the 
aforesaid  month  of  April,  1843,  the  said  Arthur 
Charles  Gre^ry  intermarried  with  the  aforesaid  Jane 
Maria  Richtmils,  spinster,  and  that,  in  contemplation  of 
such  marriage,  the  said  testatrix,  to  wit,  by  deed,  bear- 
ing date  the  7Ui  of  the  said  mootli  of  April,  covenanted 
to  pay,  for  the  benefit  of  the  said  Arthur  Charles  Gre- 
gory and  his  said  (then  intended)  wife,  and  the  issue  of 
their  marriage,  the  sum  of  1000/.:  that  the  said  testa- 
trix abo,  to  wit,  by  a  certain  indenture  bearing  date 
the  Idth  May,  1846,  settled  upon  the  said  Arthur 
Charles  Gr^ry,  then  a  widower,  and  his  children,  the 
further  sum  of  1000£.  This  allegation  was  fully  proved 
by  the  evidence  except  that  there  was  no  direct  evi- 
dence to  the  fact  of  hnming  the  codicil,  as  pleaded  in 
the  fifth  article*.  The  tratamentary  putere  in  exist- 
ence at  the  death  of  the  testatrix  were  the  will,  bear- 
ing date  the  31st  January.  1834 ;  a  codicil,  (whidi  pro- 
vided for  two  persons  in  the  service  of  the  deceased,  but 


*  The  execator,  Mr.  Qngorj.  in  his  affidavit  of  scripts,  de- 
posed thst  the  decitased  barnt  this  codiol  iu  his  presence  oo  the 
43th  ApiU,  1843,  with  the  intention  of  revokio][  the  suae. 


had  no  bearing  upon  the  case),  dsted  tlte  ISth 
1846 ;  the  codicil  and  duplicate,  dated  tha  9t)t  1. 
1841^  the  duplicate  being  altered  into  the  dnh  of  i 
missing  codicil  of  91ay,  1841 ;  and  a  mBBnudnj 
the  l^iacy  to  Miss  Richards. 

Jismurand  ^artfui^,  fiHrtheca^dlof  llmh.- 
execution  and  object  of  the  codidl  ef  lUy  ut : 
proved,  hnt  the  case  fails  when  yoa  eomekithc^ 
tion  of  that  instniment.  The  fifth  article  i*  srti 
out  by  the  evidence.   [Sir  H.  Jemur  Fud.~V^i 
propound  that  paper T]   We  are  not  prepoRd  to  la 
that  question  now,  but  we  are  bound,  i^iMiiig  I 
minor,  who  is  ttie  representative  of  Colonel  Gn^ 
make  every  point;  and  we  submU  thst  bnnHn|t< 
stroying  a  will  is  an  act  of  as  much  importtoc«,i 
be  established  by  as  stringent  evidesce,  ai  the  ■ 
a  will ;  and  that  the  Court  has  no  evidence  to  duw  \ 
this  codicil  was  destroyed  by  the  dinctioo  and  n 
presence  of  or  by  the  Mceased. 
Addam  and  OurteiSt  contra,  were  not  btaii 
Sir  H.  JnwBE  Fmi.— I  have  no  deabt  Uul  i 
dicU  was  Id  the  posseanon  of  the  deocaad,  tai,i 
all  the  circumstances  stated,  destroyed  bylut,vitkj 
intention  of  revoking  iL   She  wished  to  gvttUi] 
into  her  posseauon,  and  she  expressed  on  iali 
destroying  it,  because  her  property  was  not  nf 
afford  so  laige  a  l^iacy.   I  prouotutee  for  tl» 
and  codicil     the  Uth  May,  1846.  Oabotft' 
estate*. 

•  PREROGATIVE  COURT. 
/«  tke  Goodt  nf  WiixiAM  Bbbtsom.— Jm.  U,  I 

The  deoBMed  died  in  September.  lM7,ei>d  pnterfk 
and  three oodicals  was  granted  to  his  esecaton.  Ikri 
date  July,  1843;  the  codicils,  30tb  Jolj,  18K,Jniii^l 
and  Se{>teiiiber,  1847.   On  the  death  of  the  dMne^M 
containing  bis  testamentary  papers,  andwhidilieMtfr 
care  of  one  of  bis  eiecutors  daring  his  abeenafroal  ' 
taken  to  Brighton,  where  he  bad  died;  and.oa  bosf  o| 
found  to  contain  the  will  and  two  codicils,  of  SMJilrJ 
and  Jannary,  1647,  inclosed  in  an  envelope,  ui 
the  handwriting  of  the  deceased,  with  the  datenflki 
pspers,  snd  the  namea  of  the  ezecntMS.  TheoUif  I 
tedtber,  1847,  had  been  executed  at  Brigfabn.  iter- 
bate  had  beat  graated,  another  codidl  wu  fani  • 
33rd  July,  1846,  of  wbiofa  the  codicU  of  the  Mdi  M<< 
was,  woni  for  word,  a  lepatitioD,  except  that  b  tb  ■ ' 
was  snbetitated  for  one  obliterated  in  that  of  tbi  ZJti  r 
addition  of  s  legacy  of  1000/.   The  soheturof  tkdr 
depoeed  that  the  latter  codieU  was  hiteoded  tocsnrortl 
alterations,  and  sopersede  that  of  the  23rd;  udtfacr-' 
widow  deposed  that  the  codicil  of  the  Z3rd  w«  u 
preserved  among  some  papers  ander  a  sofa,  end  p«M 
herself  in  a  drawer,  and  that  she  wu  not  swan  *' 
of  the  paper  till  after  the  probate  had  bees  puted. 
plenental  probate  of  this  eodieil  was  mofed  for  t?^ 

Ztaoat.— The  sootkMi  is  for  a  snppleiiMotal 
woold  be  OMre  oottsaaieot,  perhaps,  if  the  Coart  wiaUt 
ttie  motion,  and  so  get  rid  of  the  paper  attog^er. 
aervattons  of  the  Court  in  T^rwe  V.  Aeeite  (2  Uit  I 
829)  thew  the  iodiaetioo  of  the  Cevrt  net  to  a 
papers  to  prt^ate  wbeie  one  ia  Aewn  to  he, as  ia  oui 
Bubatitete  (or  the  other  f  and  in  UgfUl  r.  UaniaU  (SOinj 
to  admit  and  act  npon,  as  far  aa  poesiUe,  eridaee  af  uiM 
It  is,  however,  clear  npon  antiiority,  and  ^""^.T, 
a  gentleman  of  the  Chancery  Bar,  which 
that  the  legacies  cannot  in  this  caee  be  considered  " 
sfaoold  the  codicil  be  admitted  to  probate. 

Sir  H.  Jnn«a  Fust.— It  is  certain  thit 
tfae  deceased  was  to  sepersede  one  pi^  hy  Ae  o^;  p 
earlier  codieD  rsMdns  entire,  sad  the  Isttw 
clanse  of  revoosltoii.   How  eu  I  ooMMer  *• 
DMiniiigashioperative.apon  the  present  ettle  of  A*  l**^^ 
ing  Che  revocation  of  tsataneatarypapan?  ^ 
is  no  danger  of  tfae  l^ea  being  coaaidercd  caaaW^-*" 

1  think  it  wiU  be  the  better  way  to  gnat 

decree  a  soppkBcatal  probate  of  thb  GodicU  of  tbf  Sini '"I 


Digitized  by  Google 


THE  JUBIST. 


845 


JBOLLS  COUBT. 
Watb  t.  Caxuax^Mmdi  20. 

W.  W.iaimj^im BntMmg  Aceomi  witk  Mmr$. 
\is(k,miT.  W.hadaiM  •  priwmU  Aixoiua  with 
CifCt.  tupped  BaywmU  m  tM«  2W  Aprils 
wim  Am  m»  m  Boimme  dut  to  tktmfivm  T.  3( 
^.mAarjoimt  Ateomt,  hta  ^  wtrt  m  Dtbt to 
\W.mii$pr^altA»»ml.    lU  BmUrt  etmUmed 
titir  omm  Nctu  from  Ouatomen  m  P<urmmt 
AKtotMoBtmiyOndtk^alaOtOttSo  Jto- 
tf  Qutmert  amd  Oiier$,  trantftrrod  Balanom 
fmkOmtmen  to  the  (^ddit  of  otkor  Cuttomen 
nnmiditdtotke  Banij  tmd  om  tha  %6tk  Mm^ 
T,i{W.  W.wmmikaBmkenNaticttatraMKfer 
MmBidmtoT.  W.  kt  the  joimt  AccoiaU  i^f  T. 
\W^ki»AktlHjfme]fi»elod  io  do,  mdomUeSltt 
I  ISm  imimd  ^mntt  tiom:~-Bdd,  tMat  T. 
V.mdd  mot  dmm,  ao  mml  O*  A»»giHe»,  to 
■  Bmlamce  dmtoT.W.  agmnt  that  dm  to 
~  m  Aejoimt  Ammt, 

Ijpnrknis  to  Ajnll,  IS^  Hmbb.  Hhonm  ft 
Witte,  tho  yUSam  in  this  nik,  «M*i«d  on 
in  partnenhip  together,  as  wiue-merchaiiti,  ftt 
nnder  the  aame  of  Thomaa  Watta  ft  Sm, 
fkat  a  BMinenbip  account  at  the  bank  of 
OAt,  HhIm,  ft  Co.  ;  md  Tbonaa  Watta 
■  printe  aoeovnt  with  ihem.   On  the  joint 
die  plaintifb  ware  indebted  to  tb«  bank  in  the 
SaU.  ie».  9d.,  and  the  hank  was  indebted  to 
Wstti^  on  bia  piirate  aeoonnt,  in  the  anm  of 
la  this  state  of  things,  on  the  22nd  April, 
bankers  sn^Mnded  payment,  and  they  iasaed 
to  their  enatotoera,  wpraseDtiBg  that  the  aoa- 
WM  Miely  tampemjr,  th^  no  mm  wM  vHi- 
■antetiieeraator^  and  that  «TM7a«>tioB 
bMdetoeflhet  ntcu  ama«nMBta  as  woald 
■i  to  tiia  inetHmnieBce  miieh  woold  resalt 
m ;  and  on  the  Srd  May,  1843,  than 
Murta  of  ttie  iriendfl  and  cnstMBcn  of  the 
^  fer  ttie  purpose  of  cowideriBg  what  coataa 
nlet  existing  areunutances,  he  adopted ;  and 
'iaa  WH  passed,  **  that  K  ^>pcai8  to  tbis  meet- 
fte  aants  of  the  bank  and  the  prirate  pre- 
ftepartnen  (all  of  which  is  avalable)  afford 
for  disclwrging  all  the  liabilities  of  the 
\ui  leave  a  sarplM  of  120,000/.  and  apwaTds, 
ereiy  aHowanee  for  the  possible  d^va- 
■oeh  assets  or  property.*'   In  the  mean  time 
had  teen  kept  open,  and  tiM  hanken  kad  n- 
\^Mr  own  nataa  fa  paTment  «f  Ao  amomts 
ftoffi  wrenl  of  tn^  costonefa;  and,  by 
ef  ooatomeis,  balanoas  dna  to  tk«m  from 
were  transferred  in  the  lunken^  books  to  the 
faf  oOier  cnstoneis  who  were  ktdebted  to  the 
1%e  plunf  m  were  de«roi»  of  setting  off  the 
!  dee  to  TboDtaa  Watte  aoaiast  the  baunoe  doe 
parteeialrip  to  the  bank,  and  Thomas  Watts 
ever  to  the  partnership  tho  halaaoe  doe  to 
Itai  OB  the  2Sth  May,  1849,  l^ey  served  the  fol- 
[Mtioe  on  the  banken : — 

1, — I,  the  nndersifftied  Thomas  Watts,  do 
^Teyon  notice,  that  ijliave  hy  an  indenture, 
'  I  day,  aseigned  and  transferred  the  balance  or 
WiL\4t.  standing  in  my  name,  and  all  other 
~  bdennng  to  me  in  yonr  possession  as  my 
L  to  Thomas  Watts  ft  WHuam  Watts-  and 
Henuned  Thomas  Watts  &  William  Watts 
^  aqure  yon  to  place  the  said  sum  of  478^  14f. 
I  Ai  aceuut  of  the  s^d  Thomas  Watto  ft  William 
'■tL  As  witness  oar  hands  this  25th  May,  1845. 
(Signed)      **Tbo6.  Watts, 

"Wiuuii  WArts." 
V0L.ZIU.  nn 


The  hankers  did  not,  in  pnrraanee  of  this  notice,  trans- 
tet  in  their  books  the  sum  of  478/.  14f.  to  the  credit  of 
the  partnership  account  of  the  plaintiifs;  and  on  the 
31st  Hay*  184^  a  fiat  in  bankruptoy  was  issued  against 
the  bankers^  on  an  act  of  bankruptcy  committ^  the 
preceding  day,  under  which  they  were  duly  declared 
bankmpta;  and  the  defendants  were  appointed  as- 
signees. On  the  13th  February,  1846,  the  assignees 
brought  an  action  against  the  plainUffs  for  the  recovery 
of  the  335/.  ]6i.  3(2.  due  from  them  on  their  ^oint  ac- 
count ;  and  the  plaiutifb  thereupon  filed  their  bill  to 
restrain  theprosecution  of  theaction,  and  ailing, tlurt^ 
if  the  transfer  of  the  478/.  14t.  bad  bew  made  from  tha 
aeparato  account  of  Thomas  Watta  to  the  joint  account 
of  the  partnenhi^  nothing  would  have  been  due  from 
the  plaintiffs;  ana  that  Thomas  Watta,  though  he  could 
not  oht^  payment,  had  still  fiill  power  to  order  and 
direct  the  banken  to  transfer  the  sum  of  478/.  14«.  to 
the  credit  of  any  person  he  might  select ;  and  charging 
that  it  was  the  duty  ef  the  bankers,  up  to  the  time  ^ 
their  bankmptov,  to  obey  the  directions  of  the  plain- 
tiffs; and  that  tne  bankers,  after  their  suspension  oicaah 
payments,  and  up  to  the  time  of  their  bankruptcy,  had, 
with  the  knowledge  and  privity  of  their  customers,  re- 
ceived the  notes  which  bad  been  issued  by  them  in 
payment  of  sums  due  from  their  customers,  and  alao 
tranaferred  various  sums  of  money  from  the  respective 
accounts  of  several  of  thaireoatomera  to  the  accounts  of 
others  of  them  respeotively ;  and  that  tiw  bankers  had 
in  other  respects  dealt  wiUi  the  accounts  of  their  co^ 
tomers  as  they  from  time  to  time  had  directed.  The 
Master,  in  pursuance  of  the  decree  made  at  the  hearing 
of  the  cause,  made  bis  report,  whereby  he  found  that 
the  bankers,  aftor  they  stopped  payment,  continne^ 
between  the  22nd  April,  1843,  and  the  3lBt  Hay,  1843^ 
to  receive  their  own  notes  over  the  counter  to  the  extent 
of  72,326/:,  in  dischaige  of  debto  due  to  them  to  that 
amount,  and  that  they  allowed  divars  tcansfersof  money 
from  one  customer's  account  to  another  customer's  ac- 
count ;  and  that  also  bstwaen  the  same  periods  they 
received  and  credited  cash  or  d^osU  receipts  in  tlu 
hands  of  cnstomers.  The  cause  now  came  on  to  he  heard 
upon  further  dinctions  and  costa. 

TWner  and  CHatte^  for  the  phunti&,  contended,  that 
there  was  a  good  equitoble  assignment  of  the  halaaca 
of  478/.  lit.  to  the  partnership,  and  that  the  bankom 
were  in  duty  bound  to  obey  Uie  directions  of  their  cu>- 
toraers,  and  to  have  transferred  the  balance  of  478/.  14r. 
as  was  directed ;  that  the  neglect  of  the  bankers  to  do 
this  could  not  prejudice  the  right  of  the  plaint!^  If 
the  transfer  baa  been  made,  it  could  not  have  been  im- 
peached by  the  assignees,  who  had  not  disputed  the  va< 
iidity  of  similar  transfers  actually  made  before  the 
bankniptcy.  They  cited  Row  t.  j)aicton.(l  Vea.sen. 
331);  £x  parte  Sowtht  (3  Swanst.  3^;  Bum  v.  Oiir- 
wfito,  (4  Hy.  ft  C.  690;;  £x parto  Hinuom,  (12  Vea. 
346};  and  ffaniw  t.  &»itk,  (ST.  R.  507,  note). 

Roimtll  and  8,  BmUh,  for  the  aasignees,  contended 
that  there  was  no  v^id  aarignment  of  thla  balance; 
there  was  no  consideration  for  the  tranaaction,  and  it 
was  merely  an  attempt  to  obt«n  a  fraudulent  preference, 
in  evasion  of  the  banknipt  laws.  lExparto  Chrittitf 
10  Yes.  105;  Addia  v.  Knight,  2  Her.  122;  Jcnei  T. 
Mouopf  3  Rare,  564). 

Lord  Lanqdalb,  M.R.,  said,  there  was  no  donbt  as 
to  the  nature  of  the  transactions  between  bankers  and 
their  customers.  The  payment  of  money  to  the  hanker 
constituted  a  debt  which  the  banker  was  bound  to  par 
when  called  upon  ;  but  the  money  paid  into  the  bank 
did  not  continue  the  mosey  of  the  customers.  If  it 
were  locked  up  in  a  box,  it  might  he  so.  In  ordinary 
parlance,  money  paid  Into  a  bank  was  caHed  money  at 
the  banker*a;  but.  In  ^th,  it  was  <mly  a  debt,  which 
the  enstomer  eould  asdgn  or  order  to  be  paid  out  to 
a^y  person,  or  carried  to  some  other  aoconnt;  and  this 
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was  usually  done  by  a  cheque,  for  the  purposes  of 
evidence,  which  the  banker  was  bound  to  ooey ;  but  it 
might  be  done  by  a  verbal  order.  In  this  case,  on  the 
27th  April,  1843,  the  bankers  stopped  payment,  and 
were  unable  to  pay  cheques  drawn  upon  them ;  but,  at 
the  meeting  on  the  3rd  May,  they  were  able  to  aliew 
snch  a  state  of  things  as  to  make  it  probable  that  they 
would  be  able  to  resume  their  cash  payments,  and  the 
customers  thought  so  too ;  and  Thomas  Watts  might 
have  been  induced  by  that  impression  not  to  bring  an 
action  against  the  bankers.  He  did  not,  however,  do 
anything  till  the  25th  May,  when  he  executed  the  in- 
strument referred  to.  It  was  of  no  consequence  of  what 
kind  it  was,  as  a  mere  cheque  would  hare  done;  and 
the  bankers  would,  in  ordinary  circumstances,  have 
obeyed  it,  or  they  would  have  subjected  themselves  to 
an  action.  The  plaintiffs,  however,  knowing  tlint  no 
cheque  drawn  upon  the  bank  would  be  answered,  re- 
solved to  have  the  benefit  of  the  balance,  in  n  way 
which  they  might  not  have  conndered  prejudicial  to 
any  one,  but  which  waa  nevertheless  eontraiy  to  the 
policy  of  the  bankrupt  laws;  and  this  was  by  trans- 
leniiig  the  balance  due  to  Thomas  Watts  on  his  sepa- 
rate account,  and  which  could  not  be  recovered,  to 
the  partnership  account  of  Thomas  &  William  Watts. 
They  might  have  been  encouraged  to  this  course,  as 
the  same  thin^  had  been  done  by  the  bankere  for  other 
persons ;  but  it  was  a  course  which  the  law  did  not  sanc- 
tion. It  had  been  said  in  the  argument,  that  bankers 
had  a  lien  on  balances  in  their  bands;  but  there  was  no 
authority  for  it.  Customers  were  entitled  to  have  their 
balances  paid  immediately  upon  the  order  for  it,  other- 
wise a  business  of  this  sort  could  not  be  carried  on.  The 
pluntitb  were  not  entitled  to  the  claim  made  by  them, 
and  the  bill  must  be  dismissed,  with  costs. 


VICK-CHANCELLOR  OF  ENGLAND'S  COURT. 


RoBiNBoiT  t>.  Hedgbr. — J^dlf  18. 


//' '  /  ^  ''/Judffmmt—Charge—Iruohmcy. 
A  Mortgage  with  a  Power  of  Safe  having  been  made,  Judg- 
ment was  entered  up  by  a  Vr editor  agamat  the  Mortgagor, 
who  was  subsequently  imprisoned,  and  discharged  under 
the  Insolvent  Debtors  Acts.    The  Mortgagees ,  whilst 
the  Mortgagor  was  in  Prisonj  sold  under  their  Power, 
tmd  the  Purehase-Moiusf  wu  btvested  m  the  Names  of 
the  Mortgagor  and  the  Atrignees.   At  the  Suit  of  the 
Judgment  Creditor  thegf  vtere  retrained  fron  parting 
with  a  Part  cfthe  Purehase-mmigr. 
By  an  indenture  of  the  14th  March,  1848,  Matthew 
Henry  Lister  convepred  certain  hereditaments  to  Wil- 
liam Hedger,  his  heirs  and  assigns,  by  way  of  mortgage, 
for  100^.   In  default  of  payment  power  of  sale  was 
given  to  Hedger;  and  it  was  declared,  that  Hedger 
should  stand  possessed  of  the  monies  to  arise  by  the 
sale,  in  the  first  place  to  pay  himself  all  costs  and  ex- 
penses attending  such  sale,  and  in  the  next  place  to 
pay  and  satisfy  all  monies  due  on  a  security,  therein 
mentioned,  to  John  Murray;  and  upon  trust,  in  the 
next  place,  to  pay  and  satisfy  unto  himself,  the  said 
William  Hedger,  his  executors,  administrators,  or  as- 
signs, the  sud  principal  sum  ot  1002.,  and  all  interest 
tlien  due  theretm,  or  so  mnoh  of  the  same  principal 
sum  and  interest  as  should  then  be  due  and  unpaid, 
together  with  all  costs  and  expenses,  if  any,  attending 
the  non-payment  thereof;  and  in  case,  after  the  afore- 
taii  principal  and  interest  monies,  costs,  and  expenses 
should  be  fully  paid  and  satisfied,  any  sum  or  sums  of 
money  should 'remain  in  the  hands  of  the  said  William 
Hedger,  his  heirs  or  assigns,  then  upon  trust  to  pay 
snch  residue  or  surplus  unto  the  eaia  Matthew  Henry 
Lister,  his  betrs,  appointees,  or  assigns,  for  his  and 
their  own  benefit,  or  as  he  or  they  should  direct.  On 
the  4th  March,  184^  judgment  on  a  wamnt  of  attor* 


ney  for  8002.  against  Lister  was  entered  up  by  WiUii 
Robinson,  the  plaintiff.  In  the  month  of  June,  1S4 
Lister  was  taken  in  execution  by  oU^jadjgmoits 
ditors,  and  on  the  20th  September^uffi,  beinft  in  gi 
he  presented  his  petition  to  the  Court  for  tbe  Kim 
Insolvent  Debtors,  ^the  effect  of  vlueh  \m  to  Tcstj 
property  in  the  assignee*  under  the  imotvaicy.il 
Vict.  e.  116, 8.1;  7  &  8  Viet.  e.96,8.4),ind«iaJ 
charged  by  tiiat  Court  in  Febmaiy,  1849.  Qa  fl 
12th  Januaty,  1849,  Hedger,  in  pursuance  ofbispmij 
potthe  property  comprised  in  tnemortfiage-Mitflj 
sale,  and  the  same  was  sold  for  £0002.,  and  the  (wri 
ance  was  executed  to  the  purchaser  on  the  I?th  Muq 
1849,  and  the  balance  of  the  parcbase-monej,  maai 
ing  to  381 62.,  was  placed  in  theUnion  Bank,  in  tht  nnj 
of  Hedger  and  of  the  assignees  under  Lister'tinwln^ 
Under  these  circumstances,  Robinson,  the  pifoi 
creditor,  filed  his  bill  against  Hedger,  and  Ustti'i, 
signees  under  the  insolvency, prayingadedanttoif 
the  amount  due  on  his  judgment  miaehaige in tqi 
on  the  £0002.  purchase-money,  subject  oalj  to  tkei 
vious  charges  thereon  of  Murray  and  He^;  anl 
now  moved  for  an  injunction  to  restnun  thtdi^siila 
Aom  parting  with  the  aaid  sum  of  JiO00£,srii;|l 
thereof. 

S^rt  and  Martindale,  in  support  of  tbe  iMti«i 
By  the  1  &  2  Vict.  c.  110,  s.  13,  it  is  cnacH"*!" 
judgment  shall  operate  as  a  charge  npon  all  hxAi  \ 
hereditaments  of  or  to  which  any  persm  shal),i*  I 
time  of  entering  up  such  judgment,  or  at  4 
afterwards,  be  seised,  possessed,  or  entitled  Sii 
estate  or  interest  whatever,  at  law  or  in 
that  every  judgment  creditor  shall  have  joebiadl 
same  remedies  in  a  court  of  equity  s^ainat  tie  boil 
taments  so  charged  by  virtue  of  this  set,  or  m;  |i 
thereof,  as  he  would  be  entitled  to  in  caae  pfll 
against  whom  such  judgment  shall  have  be*a»taK[ 
up  had  power  to  charge  the  same  hereditam«t^« 
had,  by  writing  under  his  hand,  agreed  to  eknp  j 
same  with  the  amount  of  such  ju^ent  dfM  «»■ 
tercst  thereon ;  provided  that  no  jodgmenl  fw* 
shall  be  entitied  to  proceed  in  equity,  to  fWw  m 
benefit  of  such  charge,  ontil  after  the  espiwoBBaii 
year  from  the  time  of  entering  up  such  jnipwt" 
shall  such  charge  operate  to  give  tbe  jodgnjajj'' 
any  preference,  in  case  of  the  bankniptc y  of  tte 
against  whom  judgment  shall  have  bees  »t«4 
unless  such  judgment  shall  have  beenentaftdr- 
year  at  least  before  the  banlcraptcy." 
fore  a  chaige  upon  the  land,  as  valid  as  if  it  w 
made  by  writing,  wd  this  money  representt  the 
CJShrt«rv.Jfae£i«i«,lMy.&K.2fl7J.  1"^*^ 
Sommime  (9  BeaT.  63;  0  Jur.  702)  a  j«dpM«JJ 
ditor  was  held  a  neoeasary  party  to  aeonveyswif* 
insolvent.  ,,, 

Bethetl  and  BeaU* opposed.— By  sect.  61 
act,  « in  all  cases  where  any  prisoner,  whose  esWe 
have  been  vested  in  the  provisional  assignee  DDdei 
act,  shall  have  executed  any  warrant  of  attonieytei 
fees  judgment,  or  ahall  have  given  say  c«i»"i 
tionem  or  bill  of  sale,  whether  for  a  " 
aideration  or  otherwise,  no  person  shall,  aft«  tiw« 
mencement  of  the  imprisonment  of  such  P"*"^» 
himself  or  herself  of  any  exeeution  ""^^J^J 
issued  upon  any  judgment  obtuned  or  to 
upon  such  warranto? attoni^  orcognoviiseiioWV 
of  such  biU  of  sale,  either  by  swrareM- sale  flftje  p" 
perty  of  snch  prisoner,  or  any  part  "leiw^^  V. 
of  such  propeHy  theretofore  seised,  or  any  part  t«w» 
but  any  person  or  persons  to  whom  any  snra  «»■ 
of  money  shaU  be  due  in  respect  of  any  "jh 
of  attorney  or  cognovit  actionem,  or  of  sach  bill  «^ 
shall  and  may  be  a  creditor  or  creditors  for  "< 
under  this  act."   This  judgment  creditor  ^ 
lights  after  the  imprisonment,  whan  he  bMMV»'«" 
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loraffle  in  as  a  general  creditor.  The  words  of  the  act 
aetobeeonstraed  according  to  tlieir  legal  intention. 
Tnr  Honor  will  see  that  there  is  another  provision  in 
ieelHuesBtopersonalty.  Sect.l3iac<mfinea  tothecose 
Hcbargej  apon  lands,  and  the  words  used  there  cannot 
mUkta  to  denote  money.   This  act  cannot  be  taken 

■  kite  given  the  jadgment  creditor  anything  that 

■  lut  yasa  to  the  assignees;  this  is  not  a  case  where, 
property  not  being  assignable  at  lav,  the  creditor, 

bni^done  all  he  can,  will  be  assisted  by  the  court  of 
^hy.  There  is  a  distinction  between  insolvency  and 
■kruptey:  if  execntion  issued  before  the  assignment 
^toe  banlcmptcy,  the  execution  creditor  had  the 
ktfitof  it;  bat,  in  the  case  of  insolvency,  imprison- 
it  was  held  to  give  greater  notoriety.    Foster  v. 
tblme  (1  My.  £  K.  297)  and  Bu/i<^  v.  Hatch  (3 
&  U.  496)  were  cases  of  hankrnptcy.   fint  the 
li  of  the  insolvent's  assignees  overreaches  the  dill- 
M  of  tbe  creditor  after  the  imprisonment.   Here  the 
fe^  of  the  jadgment  could  not  be  resorted  to,  nnder 
int.  13,  till  many  months  after  the  insolvency.  (See 
%tT.Hitcieoet,  4  Adol.  &  Ell.  84;  6  N.  &  M.  600; 
U^T.  Winter,  1  Scott,  61G;  Grovea  v.  Cowham,  10 


hart,  D  reply.— TVhen  Foster  v.  BlackstoM  was  de- 
dlhe  jsdgment  creditor  had  no  other  remedy ;  now 
bre  the  rights  given  us  by  aect.  13,  and  how  are 
r  taken  away  by  sect.  61  ?  It  is  said  that  the  sale  of 
tiind  under  the  power  has  deprived  as  of  the  benefit 
■rjodgment ;  hot  how  Is  the  money,  the  produce  of 
h«e,  to  be  disposed  of?   It  is  SMd  that  the  creditor 
kiigD  in  under  the  insolvency;  but  how  can  that 
^  to  tbe  case  of  a  creditor  whose  rights  can  only  be 
few  oat  by  this  Court?   The  provisions  of  the  act 
kaprw  to  give  the  judgment  creditor  a  charge ;  and 
rat  is  there  to  shew  that  his  charge  is  taken  away, 
^Mbehas  made  it  available  before  the  insolvency  ? 
Tneeisliection  is  only  to  restrain  sales.    This  money 
•lurfinthe  hands  of  the  trustees,  and  we  are  entitled 
•"ni^ts^inst  it. 

Tki-Chakcbllor. — The  question  is,  whether,  by 
me  of  the  words  which  are  found  in  the  b^inning  of 
'tis,  as  operating  on  the  actual  transaction  Itself, 
'  1  was  manifested  by  deed — whether  a  jadgment 
or  has  not,  in  fact,  a  lien  upon  that  money  as  the 
t^of  a  sale  of  land.  Thts,  as  I  understand  it, 
I  mortgage,  and  the  estate  was  vested  in  Hedger 
l^wts  for  sale,  and  upon  trust  to  pay,  first  Mur- 
«U, and  then  his  own;  and  then  it  is  directed, 
if  any  sum  or  sums  of  money  should  remain  in  the 
Mi  of  Hedger,  he  should  pay  such  residue  or  surplus 
)^ft,  bis  heirs,  appointees,  or  assigns,  for  liis  and 
^own  benefit,  or  as  he  or  they  should  dii-ect.  I 
ot  bat  myself  think,  that,  to  say  the  least  of  it, 
■  la  a  very  grave  question,  whether  the  judgment 
im  not  operate  aa  an  appointment  of  that  residue. 
Jttnot bound  to  decide  that  question  at  present;  but, 
^nig  that  qaestion,  it  seems  to  me,  that,  at  any  rate, 
!  auney  ahoald  be  secnred.— /i^ifndtoi  at  to  1000/., 


'^^ANCELLOR  KNIGHT  BRUCE'S  COURT. 
Gbovb  p.  Yoinra. — AprU  19. 
Praetice — Examination  de  bene  e$te. 
"j^MofaruiI  WUnmia  going  Abroad,  it  is  a  Matter 
2        ifpoa  the  Application  of  a  Party  to  the  Cause, 
'^^ete  n  Order  for  ais  Ex<mmaUon  de  bene  esse. 

^<t  vaa  a  motion  that  the  defendant  in  the  cause 
It  Uboty  to  examine  John  Stmeman  aa  a 


witness  for  him  de  bene  esse.  From  the  affidavits  filed 
In  support  of  the  motion,  it  appeared  that  Stoneman 
was  a  material  witness  on  behw  of  the  defendant :  that 
he  was  the  onlv  witness  to  several  important  and  ma- 
terial Acts  in  tne  suit ;  that  he  was  about  to  sail  to  the 
East  Indies,  and  that  his  absence  from  this  country 
would  most  probably  extend  over  the  hearing  of  the 
cnuse,  and  the  trial  of  any  issue  which  might  m  there- 
upon directed. 

Bea'eSf  for  the  motion. 

Rasch,  for  the  plaintiff,  contended,  that  the  affidavits 
should  disclose  the  points  to  which  it  was  intended  that 
the  witness  should  depose.  {Hope  v.  Hope,  3  Bcav.  317; 
M*Keana  v.  Everitty  2  Beav,  188;  and  Sown  v.  Child, 
3  Sim.  457).  And  further,  that  it  should  be  shewn 
that  he  was  the  only  witness  who  could  depose  to  the 
&cts.  (Pearton  r.  Ward,  1  Cox,  177;  and  Rotue  r, 
■,]3Ves.  201). 


Knight  Bruce,  V.C.-I  ahonld  have  tliought  this 
only  not  a  motion  of  course,  because  it  required  notice. 
It  appears  that  this  is  a  material  witness,  and  that  he  is 
going  abroad.  The  order  must  be  mad^  and  the  coats  of 
the  motion  be  costs  in  the  canse. 


GUDE  V.  WOBTHINOTON. — April  19. 
Will — Construction — Discretionary  Power, 
A.  B.^  bjf  her  Wills  gave  to  her  Tnutees  and  Executors 
a  Sum  of  GOO/.,  won  Trust  to  invest  t/te  satne,  and  pa^ 
and  apfify  the  Mteres$  or  Principal  for  the  Use  of 
C.  D.,  as  iheg  miffht  in  their  Discretion  thini  ft,  during 
the  Life  ofC.  D.,  it  being  the  Testatrix's  unsh  that  the 
Trustees  should  have  the  entire  Power  to  dispose  of  the 
Principal  and  Interest,  or  to  withhold  the  Whole  and 
let  the  Interest  accumulate,  as  thty  should  thini  ft; 
and  after  C.  D.'s  Death,  in  Trust  to  add  the  500/.,  or 
such  Part  as  remained,  to  1000/.  subsequently  ^iven  to 
tho  Tnulees,  for  the  Benefit  of  E.F,  and  O.H,  Both 
the  TVuffest  and  Executors  died,  having,  during  their 
Lives,  from  THme  to  Time  paid  the  Interert  of  tie 6001, 
to  C.  I>.,  but  without  having  exercised  their  discretion- 
ary Power  over  tke  Prine^ttUi — Held,  that  C»D,  was 
entitled  abeoUOey  to  tke  IM. 

Charlotte  Howard,  by  her  will,  dated  the  IRth  March, 
1816,  appointed  William  Henry  Worthington  her  exe- 
cutor, and  bequeathed  as  follows:— "I  give  and  be- 
queath to  my  friend,  William  Heniy  Worthington,  of 
&c.,  the  sum  of  16001.,  upon  trust  to  conUnue  the  same 
upon  such  securities  as  the  same  may  be  invested  at  the 
time  of  my  decease,  or  to  call  in  the  same,  and  place  it 
oat  again  at  interest  in  real  and  Government  securities, 
or  in  the  public  funds,  and  to  apply  the  interest  thereof 
to  or  for  the  benefit  of  the  two  daughters,  and  of  Daniel 
the  youngest  son,  of  my  nephew,  WiUiam  Seaman,  until 
their  respective  portions  m  the  same  16001.  shall  be- 
come payable,  eitlier  iit  their  maintenance  or  education, 
or  otherwise,  as  the  said  William  Henry  Worthin^on 
shall  in  hie  discretion  think  fit;  and  when  and  as  either 
of  the  said  daughters  of  my  said  nephew,  William 
Seaman,  shall  attain  their  respective  a^  of  twenty-one 
years  or  be  married,  or  the  said  Daniel  Seaman  shall 
attain  the  age  of  twenty-one  years,  then  upon  trust  to 
pay  to  such  daughter  so  attiuning  the  age  of  twenty-one 
years  or  being  married,  and  to  the  said  Daniel  Seaman 
so  attaining  his  said  age  of  twenty-one  years,  the  sum 
of  600/.,  as  ner  and  his  share  of  the  mone;y  so  given  by 
me  in  trust  as  aforesaid.  And  in  cose  either  of  such 
daughters  shall  die  before  she  shall  attain  the  of 
twenty-one  years  or  be  married,  or  the  said  Daniel 
Seaman  shall  die  before  he  shall  attun  his  said  ^e  of 
twenty-one  years,  then  I  direct  that  the  share  or  shares 
of  him,  her,  or  them  so  dying,  of  and  in  the  said  trust- 
money,  diall  from  time  to  time  accrue  wid  belong  to 
the  snrrivots  and  snrvivor  of  snch  three  ehUdren,  and 
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W  eqaallT  wnongBt  th«m,  and  be  rested  and 

Mj^ahle  to  bim,  iwr»  or  them  at  the  time  bereinb*- 
Ibra  BMutioiied  for  payment  of  thai  origmal  share  of 
MSI.  And  I  fiuther  direct,  that  all  and  wry  mck 
aeoraing  and  snrriTing  atuues  of  and  in  the  aame  tnut- 
momey  ahall  be  eabjeet  to  the  same  chance  and  eon- 
tiagency  of  aoemer,  for  the  benefit  of  the  snrrivors  and 
•wriroT  of  saoh  children,  as  is  hereinbefm  directed 
concerning  their  original  shares."  By  a  second  codiciL 
dated  the  Slat  October,  1816,  she  appointed  Samud 
BeydeB  imnt  executor  with  William  Henry  Worthing- 
ftm ;  and  Uien,  after  referring  to  the  bequest  of  150W., 
proceeded  thus: — ''Now,  I  do  hereby  reroke  the  said 
tiaqaest  of  ISOOf.,  and  in  lieu  thereof  do  hereby  gire 
•M  beqneath  to  the  said  William  Henry  Worthinffton 
and  Samnel  Bo^delt  the  sum  of  500/.,  in  trust  to  place 
oat  the  same  at  interest  on  anch  securities  as  they  may 
think  fit,  and  to  pay  and  apply  the  interest  thereof,  or 
At  pittdpaj,  tw  the  nee  and  bwefit  Mu-y  Ann 
Seaman,  toe  eldest  daughter  of  my  nephew,  WUliua 
Ssaman,  in  such  way  as  they  may  in  th«r  discretion 
ttunk  fit,  darinc  the  term  of  her  natural  life ;  it  bnng 
my  wish  and  denre  that  they  shall  hare  the  eutiie  power 
orer  the  same  sum  of  500/.,  to  dispose  of  the  principal  and 
interest,  or  any  part  thereof,  or  to  withhold  the  whole 
and  let  the  interest  thereof  accumulate,  as  my  said 
trustees  may  in  their  discretion  think  fit,  without  being 
accountable  to  her,  the  said  Mary  Ann  Seaman,  or  to 
MIT  other  person  whonisoerer,  for  what  they  may  think 
ligkt  to  do  respecting  the  same  sum ;  and  upon  the 
decease  of  the  said  M«y  Ann  Seaman,  in  case  the  said 
Mm  of  MO/.,  or  any  part  thereof,  or  any  interest  thereof, 
shall  at  thrt  pniod  lemi^n  vndinM»ed  o^  upon  trust 
to  add  the  same  to  the  mm  ct  1000/.  herdnsAer  men- 
tfened,  to  follow  the  trusts  thereof.  I  ^re  and  bequeath 
to  the  same  William  Hemy  Worthington  and  Samnel 
Boydell  the  sum  of  1000/.,  to  be  by  them  placed  out  at 
faitmst,  and  to  be  held  in  trust  for  Ctiariotte  and  Da- 
iM,  daughter  and  youngest  son  of  my  said  nephew, 
WBliam  Seaman,  upon  the  same  trusts,  and  subject  to 
tiie  same  powers,  and  payable  at  the  same  periods,  with 
bmefit  of  surrirorship  between  the  two  last  mentioned, 
as  are  mentitmed,  expressed,  and  declared  in  my  said 
will  respecting  the  eum  of  1500/.  thereby  bequeathed 
fer  the  benefit  of  the  two  daorbters,  and  Daniel  the 
vwingest  son,  of  my  said  nephew,  William  Seaman, 
Wt  which  bequest  of  IfiOO^  is  hereby  reroked  as  afore- 
iaid.»  There  was  another  codicil,  dated  the  7th  J». 
nary,  1818,  which,  after  reeiting  that  she  had  a 
yaKey  of  4001.  on  the  life  oi  her  sud  nephew,  William 
Seaman,  proceeded  as  follows : — In  and  by  a  former 
codicil  to  my  said  will  and  testament,  I  have  giren  and 
bequeathed  the  sum  of  500/.  to  my  friends,  William 
Heary  Worthington  and  Samuel  Boydell,  upon  certain 
trusts,  for  the  benefit  of  Mary  Ann  Seaman,  the  eldest 
daughter  of  the  said  William  Seaman.  Now,  I  do 
beseby  direct  my  said  trustees,  William  Henry  Wor- 
tiiii«tcm  and  Samuel  Boydell,  oat  of  the  interest,  divi- 
dend and  annual  proceeds  of  the  said  sura  of  500/.  so 
haqneathed  t«  tlieta,  to  pay  and  discharge  the  annual 
pnmivm  on  the  said  poucy  as  it  arises  during  the  life 
of  the  said  William  Seaman,  and  to  recdra  the  principal 
■ana  of  MO/,  when  it  becomes  dne  on  the  decease  of  the 
■aid  William  Seuuan,  and  to  stand  possessed  thensof 
Wfon  precisely  the  same  trusts,  intents,  and  purposes 
as  are  mentioned,  expreeeed,  and  declared  of  and  cou- 
eeniii^  the  sum  of  500/.  so  bequeathed  to  them  as  afore- 
said." The  tesUtrix  died  in  1820,  and  her  will  and 
eedicils  were  proved  by  both  executors.  Mary  Ann 
Seaman,  in  October,  1828,  married  George  Gude.  The 
executors  set  i^mrt  500/.  to  answer  the  legacy  to  Mary 
Aan  Seaman,  and,  after  deducting  the  legacy-duty,  in- 
Tcated  the  same,  in  their  names,  in  C90/.  7s.  1  id.  Consols, 
and  out  of  the  dividends  paid  the  preminma  of  the 
pettcy,  Mad  paid  the  nnuunder  to  Maiy  Ann  Gnde. 


William  Seamandied  inl843^  and  the  exeeotmnoai 
from  the  insurance  office  the  4D0/.  mmni  ud  bwni 
amountii^  altogether  to  1280^  out  of  wlueh  thnj 
ranced  to  Kaqr  Ami  Gada  1001.  on  aooBnt  ef  j 
Ic^y ,  and  inrated  the  taaainder,  afbr  pajiw  1m| 
dtttv,  in  loeal.  ISi.  Id:  Connh,  m  their  umm,  mS 
with  the  fimaariurestment,  17801.  CcConsok  S| 
Boydell  died  in  IBiB,  and  William  Henty  Votl 
ton  in  1847,  baring  by  his  will  appinnted  fidnij 
thington  ud  William  Slater  execntoa^  who  pun 
same.   The  bill  was  filed  by  Kaiy  Aan  6di,k 
next  friend,  against  the  axecuteis  of  the  will  tr 
liam  Henry  Worthington,  Geoige  Gad^  Chadotk 
other  daughter  of  the  testatrix's  nephew  VTtUiui 
man  and  her  husband  William  Daris,  sod  the  i 
nistntor  of  Danid  Seaman ;  and  afitt  itatiDg  tbs 
going  fects,  and  stating  that  the  fund  still  icnn 
the  names  of  the  tnutaes.  and  that  WiDiiB  I 
Worthington  took  OB  himaeU;  with  the  SMot  Si 
Boydell,  the  •xeentioa  of  tiie  tnuto  of  the  km 
in  sereial  lattois  written  to  the  lesatab  nfoM  to> 


said  trust-funds:  that  the  plaintiff  sabmittedt^ 
discretionary  poww  was  personal  t«  the  aid  VI 
Henry  Worthmgton  and  Samnel  Boyddl,  ud  n 
an  end,  and  thM  the  prhnaiy  intent  of  tla  ta 
was  to  Btoride  for  the  plainUff  j  and  that,  in  tin  i 
aforesaid,  the  whole  of  the  said  tmt-fendi  a 
dividends  uinaid  were,  under  the  tnuti  sfonu^ 
lately  rested  w  her,  subject  to  the  mantsl  ligHif 
of  the  said  George  Gude:  that  no  ■ettlamcat.trt 
ment  for  settlement,  was  ever  made,  sad  lUG 
Gude  was  unable  to  maintain  her,  and  ni>3lh|! 
the  whole  fund  should  be  settled  brbtrKianb 
that  Daris  and  wife  and  the  administrator  D 
Seaman,  who  died  intertate,  claiuMd  soiu  ialn 
the  fund:  it  was  prayed  that  a  deeUndoaiW 
made  that  the  plunUff  was  abeolntdr  atlitltd  ti 
whole  fond,  or  otherwise  that  the  rightiif  tbfi 
might  be  declared,  and  a  prop«  settfciMntk * 
Davis  and  wife,  by  their  answer,  claimed  an  i 
as  the  Coart  might  conuder  them  entitled  U;  m!. 
administr^r  tn  Daniel  Seaman  did  the 

BwueUamiSa^Hs,  for  the  plaintiff 

I^vtUn^,  for  Mr.  and  Mis.  Daris  and  tbeHPM 
tire  of  DsBiiel  Seaman.— TTbey  cited  Piat  r.  Th 
(2  Madd.  Ifi7);  WaOtr  v.  ^a/far,  (Id.  1«}; 
M'jOtmald  T.  Btyce,  (2  Keen,  017}.] 

BagdktttMf  tor  George  Gode. 

Saeom  and  Little,  in  answer  to  a  qaeatios  M 
Court,  stated  that  the  executors  were  the  nsM 
as  the  trustees,  and  that  the  executors  left  the  f 
of  the  exercise  of  their  discretion  to  the  Court. 

The  following  cases  were  also  dUit—Brtm 
Bigat,  (8  Ves.  570);  I^mek  r.  Datidtui,  (S  ■ 
396);  WaUeer  r.  fTaOtr,  (6  Madd.  4M); 
Paring  (11  Sim,  233);  and  Onyt  r.^  (1< 
46). 

KiraoDT  BnocB,  V.  a— I  take  the  diHTstlMMr 
given  by  the  testatrix  to  her  troitsas  sad  as 
never  to  hare  been  exerdsed  with  wapect  to  tte 
cipal.   The  discretionary  power  either  hw  eeaiea 
exict,orithasbecndsdisedtobeextrcued.  latn 
case  the  result  is  the  same.  Whether  the  P^Tj. 
ceased  to  exist,  or  ho  been  d«!iaed  to 
am  of  opinion  that  the  Court  would  correctlr  cany 
effect  the  intention  of  the  testatrix  hr  ^^^'f^Tl 
they  take  ab«>lotely  the  whole  of  the  itad. 
must  be  a  settlement. 
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I  n  Tm  Vcmn  or  Emil&itd  Joixmtock  BAmune 

Cmnurr,  m  parCe  Bvklivbon. — Jmne  20. 
iMAMjr— AwftoiNl  md  ITifi—Joim-itoei  Cm- 

Wimd^wp  Adf  1840, 
lyub  SMutiol^  tN  a  Uompai^  marrui  without 
mSMmatt  ftm^  wuuU:  tht  BiaUmi  received  Di- 
A»i*i  oKdajamtdtke  Meeapts*'Pro  Aim  BttrRttsm," 
IV  Oimmyt  Deed  amtained  CUnua  wiidi  Htu- 
hmiiejFmaie  Sharekaldert  leere  regmired  to  do  eer^ 
tm  Atttf  ti^  daimed  to  be  Skarehotdertt  amd  w&h~ 
mimg  mIuA  eotdd  tut  receive  ojyr  JHmdenda  in 
%tirmmRi§ht,  The  Hiubamd  did  mt  perform  at^ 
fim  AetM.  Bu  Nam*  hoi pHtm  tke  Lik  afCam^ 
Hmiiet;  aad,  om  Appeal,  Ske  Oomt  Md  Oat  hie 
fhmeauittoiton  tke  Litt,  eltk«r  alone  or  leilh  tUtU 

uSmttm  Master  Famr,  to  whom  the  windiDg-Dp 
|6iifiDi  of  the  Compuy  wu  nfoned,  certified  that 
iM  indnded  the  nmme  of  Frederick  Hiemw  Bur- 
pa  ia  the  Ii«t  of  contribntoriflB,  u  m  eontribatoiy 
IfeHt  qualification,  ia  ntpt^  of  twenty  sharea  of 
Wad, and  had  aettled  the  Hat  m  regarded  the  mdn- 
{■  of  tbe  said  fVederick  Thomai  Barlinaon  therein, 
liieticiter  for  Um  having  oonsented  to  be  placed  ou 
SH^  wtthont  aaalificatioo,  if  liable  in  any  capacity. 
'ilMte'jB  eertifieat*  vaa  dated  the  10th  June,  1840. 
ltd  Oit  Ann  Vethenll,  ^inrter,  was  the  holder 
rihares  on  the  16th  Deeember,  1B3^  by  tmnrfer 
I  one  l^omaa  Wood,  and  die  waa  duly  regiatered, 
iRMfWdlvideadaaptaberBaartiwe.  OntheSeth 
itanber,  lfiS7,  ^e  married  Mr.  Bnrfiuon,  and  from 
ittiaM  all  the  diridenda  were  received  by  him.  There 
PBSMtdenent  made.  Tbe  dividend  warrants  were 
nifcUowlqgfonn:— "Capital stock aceonnt  Divi- 
Pwmant.  8L  dividend  on  twenty  diares.  The 
nrfEngland  Joint-stock  Banking  Company.  Pay 
Bv  Wer  ei.  St.,  hebig  a  dividend  of  St.  8(2.  per 
MR  m  4he  paid-np  capital  stock  of  the  Company 

SiiffaBne,  for  the  year  ending  the  ^st  December, 
a  jielared  at  a  general  meeting  held  February, 
Ar  pro.  Ann  Burlinson— F.  T.  Barlmson. 
mitle-apon-Tyne,  14th  Match,  1843."  Six 
"^■ti  vere  Mtned  as  abon,  and  a  nveBth,*<Fer 
«iiBtulbaon--F.T.Bailfnson.*'  From  this  deeisieB 
KBaifiBiaa  ^pealed.  The  deed  of  settlement  <tf 
"iCmpany  eoutaiBed  the  following  clauses  u>plica< 
lt»fteesM,namely,  Noi.28,29.30,and«.  The 
WW  was  this:— **  The  husband  of  any  fe- 
wsRholder,  or  the  executor,  administrator,  or 
* '^[u'y  deceased  shareholder,  or  the  asmgnee  of 
nbankmpt  or  insolvent  detitw,  possessed  of  shares, 
sot  be  a  member  of  the  Company  in  respect  of 
^loans  as  shall  he  vested  in  him  in  any  of  the  afore- 
CvS?**'*'**  wspectively,  but  such  asrignee  of  a 
«^pt  or  Insolvent  debtor  idudl  sell  and  dispose  of 


Ifgjf  >  admbistrator,  or  legiktee  as  aforesaid  shaU  b^ 
■  Qbot;^  erthor  to  sell  and  ^i^pose  of  the  shares  so  vested 
b^^i!?  ^  subject  AS  afmaaid,  or,  at 

S?rf*  •  menaber  of  the  Company  in  re- 

KKh  dans^  on  complying  with  the  provisions 
tj™"  presents,  as  next  hereinafter  expreesed  in  that 
g«-    The  £9th  clause  waa :— "  The  husband  of  any 

fcws«holder,  or  the  executor  administrator,  or 
«  a  deceased  shareholder,  who  shall  be  desirous 
^^jBung  a  member  of  tbe  Company  in  respect  of  the 
VMM  in  him  in  any  of  such  capacities  respec- 
hmJ^  e>Te  notice  in  writbg  at  the  banklng- 
^  M  tbe  Company,  la  Keweame-npflaft>Tjne,  of 
doi^  j^^^  ^  be  wpretted  the 

iSly^  plan  of  abode  of  the  person  giving  the  same, 
W.UL.^'  of  the  shareholder  in  whose  pUiee  or  right 
**«B^aiidUieinimherof  ahazesiniespeot  whereof 


he  is  desirous  of  becoming  a  member;  whereupon,  and 
upon  otherwise  complying  with  the  provirions  or  the 
deed  of  settlement,  he  shul  be  admitted  and  become  a 
member  of  tiie  Company  in  respect  of  such  shares,  and 
have  the  same  transferred  into  his  name  accordin^y, 
and  shall  be  personally  charged  with  the  duties  and  im- 
bilities  incident  to  the  ownership  of  the  same."  Qanas 
30.  "  The  husband  of  any  fenude  shareholder,  or  the 
executor,  administrator,  or  legatee  of  an^  deoeosed 
shareholder,  who  shall  not,  nnder  the  provisitm  lastly 
hereinbefore  contained,  elect  to  become  a  menAer  of 
the  Company  in  respect  of  the  shares  vested  in  him  in 
any  such  ouadty,  and  also  the  assignee  of  any  boik- 
mpt  or  Insolvent  debtor  possessing  snares^  shaU  he  en- 
ttued  to  reorive  any  dividend  which  shall  have  beooint 
due  on  Uie  shares  so  vested  in  him  In  any  such  ei^adty 
aa  aforesaid  before  his  tiUe  to  the  same  shares  acemcoi 
but  no  dividends  which  diall  become  due  on  the  suM 
shares  after  his  Utle  shall  have  accrued  shall  be  payft- 
hie  to  or  denumdable  by  him,  but  shall,  till  some  pstaon 
dull  have  become  a  member  of  the  Company  in  remct 
of  the  s^  shares,  remiUn  in  snspense,  and  shall  not  be 
paid  tin  Uie  trui^r  thereof  shallbe  completed,  md  the 
new  holder  Uiereof  shall  claim  the  same ;  and  eveij 
transfer  shall  carry  with  it  the  profiti^  and  intensU  uid 
share  of  capital  and  surplus  or  gnaiantee  fund.  In  x»- 
spect  of  the  shares  transferred,  so  as  to  close  wH  the 
i%ht  and  interest  of  the  party  or  partiss  makiw  sndh 
transfer  in  »^»ect  of  sneh  ttansterred  •lures."^  And 
the  31st  danse  was  as  follows:—"  In  case  any  ywon, 
in  whom  any  shiues  shall,  by  original  subscription, 
purchase,  marriage,  bequest,  represeotatiasi,  or  ether 
mode  of  acquisition,  become  vested,  and  who  Aeil  not 
have  executed  the  deed  of  settlement,  Aall,  for  stx 
calendar  months  after  notice  in  wriUng  for  that  pur- 
pose, neglect  or  refuse  to  execute  the  same,  it  shsll  be 
lairiiil  for  the  directors  to  declare  the  shares  so  vested 
in  such  perstm  so  n^lecttn^  or  refnsing,  and  all  benefit 
and  advantage  whatsiMver  mcideot  thereto,  to  be  for- 
feited to  the  other  shareholders,  and  the  same  shall  be 
forfeited  accordingly."  A  cashier  of  the  Company, 
Henry  M'Creight,  was  examined,  and  deposed  aa  ISol- 
lows^-**  I  sqr.  from  my  knowledge  of  ti»  renbttim 
of  the  said  bank,  that  it  was  not  the  practice  «f  the  add 
Company,  or  directors,  or  mam^ers,  or  of  any  one,  for 
the  bonk  ever  to  require  a  notice,  under  the  20th  clanss 
of  the  deed  of  settlement,  on  the  payment  to  an  •xecntor 
or  administrator,  or  other  representative,  or  on  admit- 
ting him  to  the  receipt  of  future  dividends,  under  the 
SOtn  clause  of  the  s^a  deed,  but  that  the  said  Company 
was  satisfied  with  the  producUon  and  registration  in 
the  Company's  books  of  the  probate  or  letters  of  ad- 
ministration of  the  deceased  or  former  shareholder,  or 
with  any  other  evidence  or  information  satisfying  them 
that  the  persona  represented  to  them  were  sndi  exeea- 
tors,  administrators,  or  representatives;  and  that  tfaa 
names  of  the  said  Alexuider  Berham  and  Michael 
Allen'*  £this  entry  had  reference  to  a  transaction  fowl 
in  the  boolu  whiui  had  been  prodacedl  **  were  entered 
in  the  said  share  ledger  as  executors  of  the  said  John 
Soott,  and  the  dividends  tiiereon  pud  to  the  said  Alex- 
ander Berham,  in  consequence  of^  the  statement  of  the 
said  Alexander  Berham,  that  he  and  the  said  Michael 
Allen  were  such  executors.  Such  practice  as  before 
mentioned  was  not,  to  the  best  of  nay  belief,  ever  brought 
before  any  public  meeting  of  the  Company|  and,  as  for 
as  I  know  or  believe,  no  noUce  ever  was  given  by  any 
parties  under  the  sud  29th  section :  I  never  saw  one 
while  clerk,  end  I  have  lately  had  all  the  papen  of  the 
bonk,  with  respect  to  the  title  to  shares  and  their  tnaa> 
mission,  through  mv  hands,  and  I  have  not  seen  one 
sndi  nonee  among  them." 

Swaneton  and  Etderton  moved  that  the  decision  of  the 
Blaster  might  be  reversed,  and  that  the  name  of  Mr. 
Burlinson  nUght  be  stmck  oat  of  the  list  of  oontii- 
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butories. — The  holding  of  the  shores  by  the  lady  was 
before  she  contracted  her  marriage  with  the  appellant, 
and  on  that  event  taking  place  no  settlement  was  made. 
True  it  is  that  the  husband  from  time  to  time  received 
the  dividends,  bat  hedidsoonly  as  theagentof  the  wife, 
and  so  the  receipts  shew.  Independently,  therefore,  of 
the  deed  of  the  Company,  it  cannot  fairly  be  contended 
that  he  is  a  contributory.  VKhiffht  Bruce^  V.  C. — This 
was  a  liability  contracted  before  marriage;  the  husband 
may  die,  and  she  may  again  be  liable.  She  consented  to 
be  and  was  a  shareholder  at  the  time  of  her  marriage.  I 
never  heard  that  a  husband  is  not  liable  for  his  iiife's 
debts.  If  this  lady  had  not  married,  she,  being  liable  by 
her  own  act,  woaid  have  continued  liable ;  but  having 
married,  then  it  is  contended  that  her  husband  is  not 
liable.3  What  we  say  is,  that  the  name  of  the  husband 
never  ought  to  have  been  on  the  list,  because  he  never 
did  any  act  which  could  entitle  him  to  any  benefit,  and 
therefore  cannot  be  placed  in  a  situation  of  responsi- 
bility for  losses.  What  is  the  use  or  the  meaning  of 
the  29th  clause,  where  it  says  that  the  husband  of  any 
female  shareholder,  if  he  desires  to  become  a  shareholder, 
must  do  certain  acts,  unless  it  means  that  he  is  not  lia- 
ble unless  he  does  them  ?  What  can  be  the  sense  of  the 
30th  clause,  which  says  he  shall  not  be  entitled  to  any 
benefits  nnleas  he  does  those  acts,  if  it  be  not  that  he  la 
to  remain  in  the  same  situation  as  if  be  never  had  mar- 
ried a  female  shareholder,  so  long  as  he  neglects  to  do 
those  acts?  Then,  upon  the  construction  of  the  act 
itself,  the  word  *'husband"  does  not  occur  in  the  clause 
which  gives  definitions  of  the  word  "contributory." 
The  case  of  Ex  parte  Angas  (ante,  p.  76)  was  an  au- 
thority to  shew  that  the  husband  oupjlit  not  to  be  placed 
on  the  list  of  contributories.  \_Kntght  Bruce,  V.  C. — 
Angtu^s  case  was  very  different  from  this,  because  the 
share  was  settled  to  the  wife's  separate  use.  The  hus- 
band had  never  contracted  with  the  Company  in  any 
other  way  than  as  to  his  wife's  separate  estate.  The 
contention  here  must  be,  that  a  wife  can  have  an  agent 
for  a  civil  purpose  other  than  for  her  separate  estate.] 
Yes,  we  do;  and  HaH  r.  Stevens  (6  Q.  B.  937)  shews 
that  it  can  be  so.  There  (withont  at  present  adverting 
to  another  point  of  onr  aigument,  on  the  point  of  a  chose 
in  action)  a  feme  sole,  the  payee  of  a  pi-omissory  note, 
payable  with  interest  married,  and  her  husband  sur- 
vived her.  The  husband  during  her  life  received  the 
interest,  and  it  was  held  that  the  payment  of  such  in- 
terest, in  the  wife's  life,  to  the  husband,  within  six 
years  before  the  action  brought  by  her  administrator, 
must  be  considered  as  made  to  him  in  the  character  of 
a^ent  to  the  wife,  and  was  an  answer  to  the  Statute  of 
Limitations.  Mr.  Justice  Fattcson,  in  delivering  judg- 
ment, said,  "Itwas  further  ai^^ued,  that,  if  He  (the 
husband)  was  competent,  his  evidence  did  not  avail  for 
the  purpose  for  which  it  was  given — the  taking  the  note 
out  of  uie  Statute  of  Limitations.  But  it  is  clear  that 
it  did.  If  he  received  the  interest,  not  in  his  own 
right,  but  as  agent  for  his  wife,  which  he  clearly  did, 
then  the  interest  of  course  was  paid  to  her."  So  that 
Mr.  Justice  Patteson  clearly  and  distinctly  recognises 
the  principle,  that  the  husband  may  be  the  agent  for 
the  wife  otlier  than  in  respect  of  licr  separate  estate. 
[i^night  Bruce.  V.  C— -I  agree  with  all  but  the  last 
paragraph  of  the  judgment.]  Then  we  say  that  the 
shares  in  question  were  choses  in  action,  which  the  hus- 
band did  not — indeed,  could  not,  without  complying 
with  the  provisions  of  the  deed — reduce  into  possession, 
lie  never  did  any  act  to  interfere  with  the  ownership 
of  these  shares  at  any  time;  and  all  that  he  did  was  to 
receive  the  dividend  for  and  on  behalf  of  his  wife. 
The  case  before  cited,  of  ffart  r.  «St«iw»«,  sliews  that  the 
receipt  of  interest  does  not  operate  so  as  to  create  a  re- 
duction of  a  chose  in  action  into  possession.  The  learned 
jndge  there  expressly  held,  that  the  husband  having 
received  the  interest  on  the  nolo  did  not  have  such 


effect ;  he  saying, "  for  this  latter  propontioB  m  tiuD 
there  is  no  roundatlon     and  amn,  **  for  tbev  npjxi 
a  reduction  into  jposeession  by  me  husband  iiawg  h 
wife's  life,  of  which  his  merely  receiving  interest  is 
way  stated  is  not  even  any  evidence."  For  til 
reasons  we  contend  that  the  name  of  this  gentl< 
ouriit  to  be  removed  from  the  list. 

Bacon  and  Headlam,  for  the  official  maiu^, 
not  called  on. 

Kniqbt  Bruce,  V.  C— The  case  before  the  Cn 
does  not  appear  to  me  to  be  in  the  least  dnmiMi 
by  the  terms  of  the  deed  consUtnting  and  ngol^ 
we  Company;  nor  does  it  appear  in  the  leut 
afiWted  by  Anga^s  case,  decided  by  me;  dot  im 
appear  to  he  affected  by  the  question— i^  iodet^ 
is  one — whether  these  shares  have  been  ndoeed  i| 
possession  by  the  husband.  The  hasband  ii  ■ 
clearly  liable,  and  his  name  ought  most  cleortf  tt 
upon  the  list.  The  only  point  for  conrideiktiaD-iF 
reqnires  further  consideration — is,  whether  tite  w3 
name  ought  not  to  be  associated  with  his  ows.  firi 
understand  that  question  not  to  be  now  befbie  nu. 
must  be  understood  that  I  give  no  opinion  opoa  d 

auestion,  whether  the  wife's  name  ought  not  to  III 
le  list  with  that  of  her  husband.  Assaredlf  tbekl 
band's  name  must  be  on  the  list,  either  with  ffvifti 
that  of  his  wife;  that  b  all  I  decide.  Tk 
must  be  refiised,  wilb  costs. 

COURT  OF  QUEEN'S  BENCH.— Twsm  ft» 

John  Smith  p.  Rbo.  (in  error).— Awl 
J%e  Authority  of  the  R^xorder  of  a  Sonmgi  «»*^ 
mined  or  tuspetidcd  by  the  eomina  of  Jtiga  im 
the  County,  and  acting  under  their  Cemimm\ 
Oyer  and  Terminer  and  General  GooID^kij;  i^ 
therefore  he  may  hold  Quarter  Setiiou  <^^Nk 
during  the  Time  of  the  Assizes  m  the  tame  Cfolj.  ^ 
So,  also,  m€ty  the  Justices  of  a  Coun^,  ti<m^  yno^ 
it  umuld  be  highly  inconvinient  and  isifniperffi)* 
Error  from  the  general  quarter  sessions  ^  tl»  IJJ 
for  the  borough  «  Manchester,  in  April,  18*-™ 
record  stated,  that,  at  the  general  <l"*'**'^jf'? 
the  peace  of  onr  sovereign  Lady  the  Queen,  boUa* 
Manchester,  in  the  county  of  Lancaster,  in  »^  J*? 
borough  of  Manchester,  on  the  3rd  April,  i^tl**."™ 
year  of  the  reign  of  our  sovei-eign  Lady,  Victorit,w>l 
Robert  Bayes  Armstrong,  Esq.,  the  recorder  of  UkB 
borough,  John  Smith  Qthe  plaintiff  in  error)w«u»« 
for  breaking  and  entennj;  a  dwelling-hoase,aDd<«« 
therefrom,  and  for  having  been  preriooi^  cwinM 
and  that  he  was,  on  the  6th  April,  tn*^*  "^^^ 
and  sentenced  by  the  said  recorder  of  the  said 
be  transported  for  ten  yean.  The  «noramewTl 
signed  were— First,  « that  on  the  24th  IMJ" 
the  Court-hoiise  in  Liverpool,  in  the  sud  ceaxji 
Lancaster,  there  was  holden  for  the  southern  dijiaj 
the  said  county  of  Lancaster,  within  which  Btidw™ 
em  division  for  the  said  county  of  Lsncaster  tw  i" 
borough  of  Manchester  is,  and  then  wsi^  iBdadti,^ 
session  of  oyer  and  terminer  end  general  PJ"!  deu 
before  Sir  E.  H.  Alderson,  Knt.,  and  Sir  B.  M.  l 
Knt.,  two  of  the  Barons  of  her  Majestrt  w"" 
Exchequer  at  Westminster,  and  others,'  ««•;  ' 
that  the  said  session  of  oyer  and  tenniDerindi 
gaol  delivery  was  at  Liverpool  aforesaid,  id  ma  WW 
southern  division  of  the  county  of 
continued,  and  was  holden  by  adjournment  ireo  ay 
to  day,  from  the  said  24th  Blaicli  nntU  the  m  m 
then  next  following;  and  that  the  in^'c*'""'' „ 
record  aforesaid  was  found,  in  mwo"  ^"l  ^1  It 
therein  alleged,  against  him,  the  ssid  John  bmivj 
the  general  quarter  sesaiona  of  the  P*we  '  ,  ^ 
holden  at  Manchester,  in  the  county  of  l-nraswwe^ 
said,  in  and  for  the  said  boroogh,  ia  the  »d  """y' 
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I  the  lud  Srd  April,  a.,  d.  1848,  and  after  the  said 
ttbUarcit,  1.0. 1848,  and  whilst  aud  at  and  during 

StinKwhen  the  laid  sesuon  of  o^er  and  terminer 
genenl  ^ol  deUrery  was  being  held  for  the 
'  m  division  of  the  county  of  Lancaster  as  afore- 
Verification.  Secondly*  "  that  the  Mdd  John 
iTM  tried  on  the  tndictmeDt  in  the  record  afore- 
,  in  msDner  and  fonn  as  therein  all^d,  on  the  6th 
A.  t>.'1848,  and  was  thereupon  found  guilty, 
KuteDced  to  be  trane|ioTted  for  the  term  of  ten 
1^ « in  the  said  record  is  alleged ;  and  that  the  said 
TO  had  and  took  place,  and  he,  the  said  John 
th,  was  tried  as  aforesaid,  after  the  said  24th  March, 
,  1848,  and  whilst  and  at  and  during  the  time  when 
laidMsionof  oyer  and  terminer  and  general  gaol 
7  was  being  held  for  the  southern  division  of  the 
rof  Lancaster  aforesaid."  Verification.  Joinder 
I  error.  The  only  points  stated  for  argument,  on 
Hell  judgment  was  given,  were,  in  inb^nc*,  first, 
ht  it  appears  hy  the  sua  record,  tiiat  the  Court 
tiUd  the  in£ctmeiit  was  found  and  tried  did 
Ujmm  jurisdiction  to  try  the  said  offences  In  the 
tUiodietmeDt  mentioned ;  secondly,  that  the  said  in- 
lABfDt  was  found  in  the  said  court,  and  the  said 
At  Smith  was  tried  and  convicted,  whilst  and  at  and 
#f  the  ^me  when  a  session  of  oyer  and  terminer 
PKiml  gaol  delivery  was  being  held  for  the  said 
wBemdiTision  of  the  county  of  Lmcaster.  The  case 
•  u^ed  at  the  Sittings  in  Bane  after  Michaelmas 
K 1848*,  by 

Ufet,  for  the  plaintiff  in  error  (the  defendant  be- 

M.D.Hm,contn. 

ialigun  in  Hilary  Termf  by 

for  the  plaintiff  in  error. — Upon  the  general 
MR  in  error,  in  nullo  est  erratum,  the  facts  must  be 
fai  to  he  admitted  by  the  Crown,  if  they  can  lawfully 
'un^  for  error,  and  are  well  assigned  in  form. 
fuuiadt  V.  Luea»,  1  Burr.  410 ;  Rex  v.  Carlule^  2  B. 
*J|«L  362, 266).   First,  that  a  prisoner  has  been  tried 
"Hnijndge,  coram  non  judice,  is  the  ground  of  a 
nt  of  error,  althoagh  it  may  be  the  suMect  of  a  plea 
liiatament.   (3  Inst.,  pp.  212,  231 ;  2  Hale  P. C,  pp. 
*|213,25I;  2  Hawk.  P.  C,  by  Curwood,  b.  2,  c.60; 
g.CoiD.390,  note  by  Coleridge).   The  rule  exists  in 
osts,  much  more  in  criminal  cases.    [He  cited 
i,J,  in  OwT.  Orajft  (1  Bulst.  207),  referring  to 
,19Edw.  4,  and  Dodderidge,  J.,  in  Butta  y.  Jen- 
> (1  Bnltt.  206);  Tidd's  Pnu;.,  p.  1 1 68, 9th  ed.;  and 
«r,5aiiijj  in  error,  (12  Jar.  236).1   Errora  in 
tdo  not  necessarily  amount  to  a  contradiction  of  the 
Td;  here  the  allegation  does  not  contradict  the  re- 
,  bat  introduces  a  newfact  consistent  with  therecord, 
.'Uierefore  it  may  be  averred.   (Bae.  Abr.,  "  Error," 
In  all  the  precedents  it  appears  in  the  caption 
'the  Court  had  jurisdiction  to  try  both  at  the  find- 
[ofthe  bill  and  at  the  trial :  here  there  is  nothing  in 
caption  to  shew  tliat  the  recorder  had  jurisdiction 
>  the  prisoner  was  tried  on  the  6th  April.  [lie 
Colendge,  J.,  in  Rex  v.  Marshy  (S  Adol.  &  Ell. 
There  is  a  remedy  for  a  party  if  tried  on  a 
P*B  -lay.  (Lord  ComvaUU  r.  Noyle,  Fort.  373; 
T.  Knight^  2  Bulst.  93).    [  WiyAtoan,  J.- In 
iDnner  aue  the  date  speared  on  the  record.]  The 
wctment  does  not  shew  the  authority  of  the  re- 
try  at  any  time ;  and  it  is  competent  to  take 
■«otij«tion,  though  error  in  fact  has  been  assigned. 

y.  Wait,  1  ^n.  &  G.  1).  The  caption  U 
"my  the  aanie  as  in  the  ease  of  county  justices.  The 

p^Jlje-fl.  before  Lord  Dennum,  C.J.,  and  Patteaon,  J, 
1.,  left  tbe  coort  to  attend  at  Chambera.  Erie,  J., 
••Wthe Winter  Aaaizea  at  Chester. 

.TJn.  24  ind  25  befon  Lord  Denmao,  C.  J.,  Patteson, 


commission  of  justices  of  asdze,  gaol  delivery,  and  of 
the  peace,  under  stat.  4  Edw.  3,  c.  2,  must  he  directed 
to  two  or  more:  the  recorder  calla  himself  assigned. 
Under  the  proTinona  of  stat.  fi  &  6  Will.  4, 0. 76,  which 
enable  the  Crown  to  grant  a  charter  of  incorporation  and 
a  separate  court  of  quarter  sessions*,  the  recorder  does 
not  nold  quarter  seauons  by  being  asrigned,  but  by 
grant.  There  is  no  commission^  but  an  appointment 
under  the  sign-manual.  IColertdget  J- — Ib  there  any 
authority  for  saying  that  the  word  **  assigned*'  has  a 
technical  meaning,  applicable  only  to  a  commission? 
Why  may  not  the  recorder  of  Manchester  have  received 
a  commission?  He  received  an  appointment,  and  the 
word  **  assign"  is  equivalent  to  it.]  Secondly,  the 
principal  question  is,  whether  the  jurisdiction  of  the 
justices  and  recorder  in  quarter  sessions  is  suspended  by 
the  arrival  of  the  judges  of  assize  in  the  county.  The 
King,  hy  his  office  ana  dimity  royal,  is  the  principal 
conservator  of  the  peace  within  his  dominions,  and  may 
give  authority  to  others  to  sea  the  peace  kept.  (Lam- 
bard's  Eiten.,  b.  1,  c.  3,  a.d.  1619).  He  is  the  fountain 
of  justice,  and  all  jurisdiction  la  derived  from  him. 
(3  Bl.  Com.  23,  24).  Tbe  doctrine,  that  a  new  com- 
mission of  the  peace  supersedes  a  preceding  one,  was 
rect^ised  bv  stats.  11  Hen.  6,  c.  6,  and  1  Edw.  6, 
c.  7,  s.  2,  wnich  provide  a  remedy  for  it.  A  com- 
mission of  oyer  and  terminer  suspends  the  authority 
of  the  justices  of  peace  of  the  county,  so  far  as  it 
enables  them  to  hold  quarter  sessions  to  hear  and 
determine  felonies.  Acting  under  Uie  new  commis- 
sion is  sufficient  to  make  the  proceedings  under  the 
first  invalid.  (2  Hawk.  P.  C,  h.  2,  0.  6,  s.  10).  The 
power  of  the  judges  of  the  Court  of  Queen  a  Bench  is  su- 
preme. (4lnst.,p.73).  The  language  of  the  commission 
of  oyer  and  tenniiMr,  which  is  set  out  in  4  Chit.  Crim. 
Law,  p.  134,  let  ed.,  is  very  wide;  it  is  directed  to  tbe 
judges  of  the  circuit.  King's  counsel,  setjeants,  and  asso- 
ciates, and  directs  tnem  to  inquire  into  all  treasons,  and 
all  felonies  and  injuries  whatsoever  committed  in  the 
counties  into  which  their  commiamon  lies.  The  pre- 
cept of  gaol  delivery  to  the  sheriff  of  the  county  (Id>> 
p.  177)  directs  him  to  give  notice  to  all  justices  of  the 
peace,  and  other  officers  therein  named,  to  be  in  at- 
tendance at  the  assizes.   The  recorder  is  a  justice  of  the 

Eeace ;  and,  if  be  observed  the  precept,  he  could  not  he 
olding  his  sessions  and  tr}-ing  prisoners  there.  [  W^ht- 
mon,  J. — Others,  besides  the  judges  of  the  superior 
courts  of  Westminster,  are  in  the  commission.  CoU- 
ridffe,  J.— Justices  of  asuze  are  not  a  superior  court,  in 
the  sense  of  being  courts  of  appeal.]  Bot  they  are  em- 
powered to  try  graver  offences  than  the  justices  of  the 
county  can  try.  The  same  doctrine  waa  applicable  to 
justices  in  eyre,  who  had  the  authority  of  the  King's 
writ;  but,  as  the  power  of  justiceii  of  assize  increased, 
that  of  justices  in  eyre  vanished.  (Reeve's  Hist,  of 
Com.  Law,  pp.  £2,  £4,  68,  67;  Madd.  Hist,  of  Exch., 
p.  83).  In  Bro.  Abr.,  "  Commission^"  0,  pi.  9,  it  is  laid 
down  that  a  commission  of  justices  m  eyre  proclaimed 
in  a  county  determines  tbe  commission  of  the  peace. 
[^Patteaoti,  J. — It  must  be  meant  that  it  suspends  the 
commission  only,  otherwise  tiiere  must  be  a  new  com- 
mission of  the  peace  after  every  assizes.]  In  4  Inst., 
p.  16fi,  it  is  said  to  be  countermanded;  and  in  4 Inst., 
p.  184,  "In  what  county  soever  tbev**  (justices  in 
eyre)  **came,  all  other  conrts  during  tne  eire  ceaaed;" 
and  in  p.  180,  **So  great  was  the  authority  of  jus- 
tices in  eire,  that,  if  they  came  into  the  county  where 
the  justices  of  the  Court  of  Common  Pleas  sat,  the 
jurisdiction  of  that  Court  during  the  eire  ceased,  but 
they  yielded  to  the  King's  Bench."    [Patfeaon,  J.— 


*  Stat.  7  &  8  Vict  c.  SO.  a.  1,  recites  that  a  charter  of  in- 
corporation bad  been  granted  to  the  town  of  Manchester  and 
tbe  adjoining  townships,  and  snbeeqaentlj  a  separate  commis- 
sion of  the  peace. 
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That  is  a  tmt  difficult  paisage,  1>ecaa8e  the  Court 
of  Common  Pleas  is  confined  to  Westminster.]  Jas- 
lioes  of  eyre  and  asuze  may  come  into  Middlesex,  and 
BO  suspend  the  jnriadiction  of  the  Court.  In  Lam- 
ren.,  p.  71,  it  is  said,  **  furthermore,  if  the 
justices  in  eire  (beiw  of  a  higher  power  than  jastlcea 
^  the  peace)  doe  (after  a  prodamation  tbweof  first 
made)  come  Into  any  connty,  and  At  time  by  virtae 
ef  their  authority^  then  ceawth  the  power  of  the  oom- 
miarionera  of  the  peace  :**  citing  Harrow.  [Lord  Dm- 
mau,  C.  J. — That  is  a  reading.]  And  it  continnea, 
^  And  he  thinketb  so  Itkeinse,  if  the  Klng^B  Bench 
(upon  proclamation  thereof  made)  should  remove  into 
snyeonnty  adding,  **Bat  aeke  of  this;  for  if  it  should 
be  so,  then  it  mar  be  some  question  also  what  is  meant 
by  tl^e  coining  of  the  justices  ef  the  ViA  Frius  into  the 
oonntie,  who  do  ordinarily  biing  commission  of  ^er  and 
terminer  and  of  gaote  deuvcrv  with  them.**  [J^attefon, 
/. — Brook  adds  a  query :  wn&t  authority  is  there  for 
flaying  that  jnstioea  of  gaol  deGTery  are  «r  the  same  au- 
tliorityas  justioeaineyiet]  ByBtaL4£dw.%e.2,itis 
the  duty  of  jnstleea  of  the  peace  for  the  oonny  to  send 
thdr  indictments  before  tlw  Jnstioes  coning  into  tiie 
eon^  nnder  a  c<HnmiaBlon  o^;ao1  deHrery.  (4  Inrt., 
p.  167).  In  Rex  t.  fTohere^  (1  Rnss.  &  Ry.  381), 
ivlwre  indictments  were  found  ag^nst  a  vrisooer  at 
nauons  and  transmitted  to  the  amxes  by  the  justioes 
at  sessions,  it  was  held,  that,  althougn  the  indict- 
ments were  not  remored  by  certiorari,  the  judge  of 
aarise  should  bare  tried  the  prisoner  on  those  in- 
£ctmenls.  [He  also  cited  Preamble  of  stat.  4  &  fi 
"Will.  4,  c  /,  **An  Act  to  prevent  the  Interference 
of  the  Spring  Assizes  with  the  April  Qwler  Ses- 
rioni and  Questions  submitted  to  Coleridge,  J„  at  tlie 
Glonoestershire  A8Bizes,9C.&P.790.*3  Further,  the 
indictment  la  defective,  in  sot  aetting  ont  the  former 
rnnviedon.  (2  Hawk.  P.  C,  p.  10).  lPatte$o»,  J.— 
The  previous  conviction  Is  not  neoeaiaiy  to  sn[^rt  ihe 
jadgnient  on  the  fint  count.] 

Weldfy,  contra.— First,  the  doctrine  in  pmsentift,  ma- 
Jois  eessat  potestas  minoiis  {lord  Stmehar't  earn.  0  Co. 
118  b)  does  not  apply.  The  oommtsdoa  of  justices  in 
qnarter  sessiona  is  not  a  oommtsdon  of  oyer  and  ter- 
miner :  it  consists  of  two  parts — one  asmgning  them  to 
be  **  conservaton  and  justices  of  the  peace  for  those  acts 
that  are  performable  by  one  justice ;  the  other,  to  h^ 
and  determine  felonies.  (2  Hale  P.  C,  p.  42).  But 
be  Bays,  (p.  23),  **  Although  justices  of  the  peace  have 
ft  clause  ui  tluir  commission  ad  audiendum  et  ter- 
minandum  feloniei^  &e.,  yet  justices  of  peace  come  not 
under  the  name  of  jnatiees  of  and  terwiiiur  within 
fhoae  acts  of  filament  that  mention  histices  of  onr 
md  terminer;  as  upon  tiie  statute  of  &  EIiz.  c,  14,  for  for- 
n^."  T7ntil  their  ^wer  was  limited  by  statute,  they 
itaa  power  to  inquire  mto  all  felonies,  and  perhaps,  also, 
into  treasons.  A  general  commission  of  oyer  and  ter- 
miner does  not  supersede  the  commission  of  the  peace, 
because  they  are  of  several  natnres.  (2  Hale  P.  C,  p. 
26,  citing  Bro.  Abr., "  Commiasion,"  pi.  24).  F  WiffU- 
flHut,  J. — The  justice  of  the  peace  has  a  commisuon  of 
oyer  and  terminer,  though  he  is  not  a  justice  of  oyer  and 
terminer.  In  this  case  both  the  recorder  and  the  justices 
of  gaol  delivery  act  under  a  commission  ef  oyer  and 
terminer.]  It  Is  consistent  with  the  allegations  on  the 
xeoord  tliat  the  commisrion  came  into  the  county  on  the 
S4tli  Uareh,  and  the  authority  under  whidt  the  re- 
corder sat  was  prai  sabeequenUy ;  and  if  It  la  of  like 
nature  with  the  prior  oommiasion  it  would  snpersede  it. 
*  If  a  general  commisson  of  oyer  and  terminer,  gaol 
Jdlvwy,  or  the  peace  issue  for  the  connty  at  larye,  and 


*  On  tibe  Srst  arpuMnt,  Hodgm  also  dtai,  om  this  paint, 
S  Bavk.  P.  C.  b.  2,  c.  3.  t.  II ;  Lord  Samekmr'i  mm.  (9  Co. 
UBb,  2U)i  Bro.  Abr..  *'  Comminioo,"  145.  bL  6,  8;  4 
Inst.,  p.  163;  Reg  ^.Cml,  (12  AAA.  ttm.3»Zi  4F.&P. 
87 1  4  Jnr.  886)  i  4  BL  Com.  26S,  notes  bj  Colefidge. 


afterwards  a  specialcommisrfon  ef  the  like  MtonEDtj 
town,  or  for  the  loea  maritima  of  thit  ooni^, ' 
new  commission,  with  notice,  doth  determbe  f 
ral  commission  pro  tanto."   (Zog^f  ocur,  1  LtoB.] 
cited  in  2  Hale  P.  C.,n.  19).  Bjsect.2o{dst.2&) 
&  H.  e.  18,  all  commissions  granted  to  any  town  r 
rate,  not  briw  a  connty  in  itseli^  for  the  ' 
thor  peace  aiM  delivery  <^dirir  prisoneis,  I 
remain,  and  be  effectnal  in  law,>*thegmttiBr<f  j 
like  commisuon  of  the  peace  or  pxA  i^JtrfM 
commtsrionen  of  any  oonnl^notwithitanfiM.  [P' 
fiMM,  J.— This  prisoner  was  not  in  a  boroa^p^ 
does  not  appear  that  the  commiidon  of  oyer  _ 
miner  and  gaol  delivery  was  a  eommiidan  t« 
all  the  fmau  in  the  southern  divinon  of  die 
T06tertd<fe,  J^Wonld  U  be  holden  for  the  eooi 
less  for  the  whole  of  it  ?   To  deliver  onr  gaol' 
anfiiegaols.  ITVtowiw, J.— ThepriswerosKi 
custody  of  the  keeper  of  the  not  «Ftbe««itT. 
ford  gaol  is  a  connty  gaol.]  Thejtiriidiefi««f^ 


of  oyer  and  termiiMr  derive  all  tbenr  uths% 
commisrion,  which  need  not  be  isaned  te  mp ' 
cnperior  oonrta,  and  ia  issued  to  otlun  mm 
and  for  the  trial  of  puticuUr  oSeacM.  Thi 
(^leeu's  Boich  destroys  all  inferior  jniisfid 
Inst,  p.  73).   [  Wightman,  J.-Couldjoag«i  rf 
tiy  nrisonerB  within  the  borough  1]  Vtim — 
by  the  Municipal  Corporation  Act,  6  4  6 
c.  76,   Stat.  26  Geo.  3,  c  18,  made  it  krtjl 
tinue  a  eesnon  of  oyer  and  tenninw  aad  pal 
of  the  gaol  of  Newgate  after  the  conwaa 
term,  and  the  consequent  ritting  of  the  CvOlm 
Bench  in  the  same  county;  ana  itaL  32  G*^^ 
made  the  same  provision  hv  the  aesrioaef  the 
of  ever  and  temuner  held  by  the  jnitioM  of  fl 
oflbddleaex.  In2HaleP.C..p.a,wb«fc 
determiidng  ctunmisnons  is  treated  o^  »u^gw* 
commission  is  not  mentioned ;  nor  is  it  uaM 
Bom's  Justice,  or  by  his  commentaton.  B'"' 
hKonsIstent  with  the  authoritygiven  to w 
by  aeets.  103  and  106  of  the  Ifanlcipal 
Act,  6  &  6  WiU.  4,  c  76,  and  witti  the 
Stat.  7  &  8  VicL  c.  30,  to  give  the  jnnsdicli*to' 
commissionera.   Further,  the  Crown  o^^*^. 
ing  a  new  oommisrimi,  deprive  the  ncoriff  ' 
jurisdiction.   Justices  of  the  neeoe  nv  be 
from  their  oifice  immediateiT.  xlie  reooner, 
0  &  6  Wm.  4,  c.  76,  held  office  daring  nod 
and  had  powers  which  were  confisnea  npc 
cliarter  or  statute,  not  by  a  commisrion*.  Sc 
record  diews  jurisdiction :  it  is  not  w">P^ 
prisoner  to  oome  and  assign  for  error  tito 
another  commisrion.   It  appean  from  the 
the  prisoner  was  indicted  for  a  felony  oommlttej 
the  borough.    [JFightmaH,  J.— Suppose  a  ww 
MTsedeas:  coold  that  be  assigned  for  error  I  W 
J.— The  commisrion  only  gives  the  reo«d«  « 
to  try  when  he  lawfully  may.   Soppose  be  « 
sesmons  at  a  thne  when  the  statute  did  not  P' 
authority.!   That  must  be  shewn  by  P|«Jf 
diction:  the  record  cannot  be  contradicted  by  i 
ment  of  error  in  fact.   (2?«  v.  Feanlqf,! 
iewv.J'oAMDS.eEast.MS:  '^^'"'f 
369;  2  Bolst.  2«;  JTm&m  v.  metO^f  \  r 
S.  C.,  nom.  MoSms  v.  Wetif,  1  Sid.  «,  ated  b 
Carlitle,  2  B.  &  Adol.  362,  368;  DmoMylh 
Lev.  842;  Holt.  C.  J.,  in  Anirtm$  r. 


*  Oathefintai|iiaeBt,jr.J)^W«lMalf  •r'^ 

■s  to  tite  commisrion  of  over  sod  tcrwDaroid 
Crown  Cira  Comp.  1 ;  S  BI.  Co«.  57.  58i  ^S-T 
tie»titrLiicetttr,aB.hC.  W;  SD-kB-W;""" 
1  WUL  4,  c  70. 
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igm.m;  Sa  T.  CarU$le,  2  B.  &  Adol.  962). 

iytoM,  J.-II1  WkUkr  T.  Zm  (Cm.  Jae.  3ff9)  the 
^miglil  hftTB  hm  action :  that  imiedy  Ibr  the  In- 
maiet  could  hardly  be  reaorted  to  m  this  caee.l 
T.Srv  (1  Bnlst.  207)  then  was  no  denial  of 
jutidietion  of  the  Coart;  but  the  parties  to  the 

■  were  not  officers  of  the  Conr^  and  thmfine  not 
Ht  to  iU  jonsdiction. 

».^—Btdff«s,  in  repl^.— The  stat.  2  &  3  Fh.  & 
IS,  allies  to  oommiasiona  of  the  peace  and  eaol  d»- 
r;aal  toeonmuauoneof  oyer  and  terminer.  (4  Jnat., 
;  adopted  by  2  Hale  P.  C.,p.25}.  The  autho- 
tited  asnme  that  jostlees  in  sessions  are  not 
M  o/  oyer  and  terminer.  Justices  of  the  peace 
Ikcir  qaartei  sesuons  by  rirtue  of  a  eemmiasioD, 
ndit  thers  is  a  clause,  that,  in  cases  of  difficulty, 
duOnoi  ^T*  jndcment,  onleaB  io  the  presence  of 
if  lbs  jostwcs  of  me  saperwr  courts  appointed  to 
thtMues  in  their  coonty;  (Lanibara*8  ESren., 
,at;  4  ChiL  Crim.  Law,  p.  128;  Bom*8  Just.,  tit. 
ifairfUie Peace,"  II.);  and,  therefore,  theprin- 
^  tht  the  presence  of  a  superior  court  Boq>en^  the 
■dj  of  inferior  courts,  applies.  In  Rex  t.  Simth, 
i  k  C.341 ),  Lord  Tenterden  (p.  343)  describes  the 
t  of  pouter  sessions  as  a  court  of  oyer  and  ter- 
t"  Anin,  the  jurisdiction  of  the  recorder  of  a 

Kiiadof  the  jostices  of  a  county  in  sesnons  is 
nine:  s  recorder  is  appointed  "by  the  Crown 
rmllOSof  Stat.  5  &  6  Will.  4,  c.  76,  to  hold 
dnoffgeodbehaTumr;  but  the  justices  hold  their 

■  Duor  thdr  comnuissioB,  which  may  be  detez^ 
lit  tbe  pleaaare  of  the  Crown,  Cur.  adv.  tult. 
■lIlinuH,  C.  J.,  DOW  delivered  tiie  judnnent  of 
Wtr-This  prisoner  was  conTicted  or  fiuony  ba- 
il teonder  of  Manchester,  and  iip<»i  a  writ  of 
linnet  in  this  court  the  bets  npear  io  be,  that, 

■  tiEHof  the  owTiction,  the  judges  wexe  ntting 
r  tk  waal  commissions  of  aadze,  oyer  and  ter- 
>  1^ deliTSiy,  £h  the  county  of  Lui- 

^  ^Botion,  assnnain^  it  to  be  properly  raised  by 
^■fpatcot  of  error,  is  this — whether  the  authority 
|w  Reorder  was  determined  or  snspended  by  the 
ofthejodgesinto  the  county,  tuu  acting  under 


m  negcdar  of  Manchester  dmves  his  anthority 
■  s  gnat  of  the  Crown,  under  the  pvoTUone  m 
|<&  6  Win.  4,  c  76^  and,  by  the  105th  section  of 
nondeis  are  directed  to  hold  sessions  of  the 
■Mod  iisre  cognisance  of  all  crimes,  offence^  and 
vbataoever  cognisable  by  any  court  of  quarter 
iMiefthe  peace  for  counties  in  England;*'  so  that 
fut  question  whidi  is  rused  on  the  present  in- 
pent  would  seem  to  be  applicable  to  the  jurisdie- 
P<f  coonty  sesrioDS  under  umilar  dreumstances. 
I^^Knia  were  indeed  taken,  in  the  course  of  the 
g<Bt,  between  recorders  and  justices  in  county 
mm,  ttmng  from  the  mode  of  their  ^polntment, 
fm  tenue  of  th«r  offiee,  and  other  matters.  We 
pUtimeTsr,  think  it  Bceessary  farther  to  advert  to 
PwitiaetioM^  but  rather  to  determine  tills  qnestion 
I*|*l0nud^  ^plieable  alike  to  aU  eonrts  <tf 
pgrtbepetoe. 

P     FMt  of  the  prisoner,  the  arguments  to  shew 
■m  recorder's  jurisdiction  was  sospended  ordeter- 
mt  on  two  grounds-   First,  that  the  court  of 
teminer  and  general  gaol  deliTery  brfore  the 
J*"  a  a  superior  court  to  that  of  the  sesi^ons  of  the 
ttd  tiierefore  that  the  jurisdiction  of  the  lattc* 
^Mse,  by  taalogy  to  the  admitted  eflFect  of  the 
wt  of  QnetD'a  Bench  coming  into  and  holding  its 
any  county,  and  to  the  supposed  effect  of  lus- 
eyre  coming  into  any  county.   Secondly,  that, 
Snat of  sobsequent  commisufms  of  oyer  and 
""■Mud  guml  gaol  deliTery,  the  Crown  had  de- 


termined or  snqkended  the  jurisdiction  of  the  coiut  q£ 
aesdons  <tf  the  peaoe. 

With  respect  to  the  first  ground,  it  is  plun  that  fha 
prineiple  upon  which  the  comiw  of  the  Court  of 
Queeirs  Bench  into  any  county  Is  OBld  to  st^tend,  not 
to  determine,  (see  staL  25  Geo.  3^  c,  18),  other  auho- 
ritiea,  is  this: — **In  pEesentift  nujoris  cessat  potestas 
minwis" — as  is  laid  down  in  Lord  Stmdtar'g  eaae,  f  9 
Co.  118  b).  The  Court  of  Queen's  Bench  is  stated,  m 
tSl  our  books,  to  be  the  highest  court  of  ordinary  jus- 
tice, in  criminal  causes,  to  which  a  writ  of  error  lies  from 
other  criminal  courts:  and  it  is  to  that  supremacy^ 
which  no  other  coort  has,  that  the  effect  of  its  coming 
into  any  county  is  to  be  attributed.  Whether  the  jna- 
tices  in  eyre  had  any  such  superiority  as  to  produce  the 
sanw  effect  may  be  doubted.  The  same  reason  doea 
not  apply,  and  the  paaaages  in  4  Inst,  p.  184,  and  In 
BnuAbr.,  **  Jurisdiction,"  p.  116,  are  not  rery  satla- 
bctoiy  on  the  point;  and  it  is  in  no  way  material  to 
the  present  inquiry,  unless  justices  under  commissunu 
of  assize,  oyer  and  terminer,  and  general  gaol  dellvei^, 
have  in  all  respects  the  same  anthoritjr  as  jostices  m 
eyre  had,  which  is  nowhere  distincUy  laid  down.  The 
justices  under  such  commissions  are,  indeed,  in  some 
sense,  a  court  superior  to  that  of  the  sesuons  of  the 
peace;  they  have  larger  jurisdiction,  and  the  justices 
of  the  peace  are,  by  their  commission,  directed  to  con- 
salt  them  in  we^^hty  matters,  and  are  also  required  to 
attend  them  at  the  holding  the  assizes  popularly  ao 
called;  but  the  judges  of  asuze,  &c.  are  not  a  court  oC 
error,  or  superior  oourt^  like  the  Court  of  Quoml's 
Bench,  so  as  to  come,  with  r^ard  to  the  court  of  Hfr- 
sions  of  the  peace,  within  the  principle,  in  prcsentii 
mqoria  cessat  potestas  miwnia."  The  firat  ground  of 
the  argument,  on  the  part  of  the  prisoner,  therefioo 
&il8. 

With  respect  to  the  second  ground,  it  is  quite  true 
that  tile  granting  by  the  Crown  of  a  subsequent  com- 
misuon  determines  altogether  a  prior  commission  of 
the  same  nature.  This  appears  from  various  authori- 
ties, and  from  the  stat  2  &  3  Ph.  &  M.  c.  18,  s.  2,  whicli 
provides,  that  coimniseions  of  the  peace  and  gaol  ddi- 
verr  for  any  town  corporate,  not  being  a  coonty  In 
itself,  shall  stand,  notwithstandii^  tiie  granting  of  any 
snbaequent  similar  commissions  to  justices  of  the  peaoa 
fat  the  shire.  But  a  commlauon  of  one  nature  dotb. 
not  anpersede  a  commisdon  of  another  nature ;  as,  a 
commls^n  of  oy  w  and  terminer  is  not  repealed  by  a 
subsequent  comniission  trf  gaol  delirery  or  of  the  peaoe^ 
nor  e  converse,  for  they  are  of  several  natures.  (2 
Hale  P.  C,  p.  2^  citing  Bro.  Abr., « Commiasion^** 
pi.  24).  Then  is  a  passage  cited  from  Bro.  Abr.  m 
2  Hale  P.  C,  p.  47 :— **  Though  this  be  not  a  commis- 
sion of  oyer  and  tenalner,  ^e^  by  the  opinion  in  Bro. 
**  Comnussien,"  8,  a  oommisnon  of  ojrer  and  terminor 
in  the  county  determines  the  second  assignavimos  of  the 
eommiBsion  ef  the  peace  ad  audiendam  et  terminan- 
dum.  Q,iM>d  qusre.  So  that  Lord  Hale  doubts  the  au- 
thority. Now,  the  oommissioM  <^  oyer  and  torrainer 
andsenenlgaol  delivery,  from  time  to  time  directed  by 
the  C^wn  to  the  judges  and  others,  are  not  in  thur 
utnn  similar  to  the  commiadona  of  the  peace  nndtt 
which  eourts  of  sea^ms  are  h^.  It  is  true  tiiat  tha 
latter  contain  a  power  to  hear  and  determine,  amonget 
many  ether  powo^  which  are  not  induded  in  uu 
former;  but  tne  commisuons  of  the  peace  are  pernift- 
nent,  intended  to  continue  daring  the  KJng^s  reign, 
unless  commissions  of  the  peace  of  precisely  the  same 
nature  are  issued ;  whereas  those  of  oyer  ana  terminer 
and  general  gaol  delivery  are  intended  only  for  parti- 
cular occasions,  and  in  their  very  nature  limited  in 
duration.  If  the  oommiasion  of  oyer  and  terminei 
operate  at  all  upon  the  commissions  of  the  peace,  it 
must  do  so,  not  by  way  of  saspension,  for  which  oo 
auUmrity  is  shewn,  but  by  way  of  determination  of  ■» 


Digitized  by  Google 


1 


654 


THE  JURIST. 


much  of  the  commission  o£  the  peace  as  gives  power  to 
bear  and  determine — an  operation  which  woala  be  most 
inconvenient,  and  which  has  never  been  supposed  to 
prevail,  for  it  would  reqnire  new  commissions  of  the 
peace  to  be  issued  after  every  assize — a  tiling  never 
beard  of,  or  alluded  to  in  our  books. 

The  commission  of  gaol  delivety  cannot  operate  by 
way  of  determination,  because  the  commisnon  of  the 
peace  does  not  assign  the  juatlces  to  deliver  the  gaol, 
and  BO  there  is  no  authority  in  the  justices  to  be  de- 
termined by  such  commission :  neither,  for  the  same 
reason,  can  it  operate  by  way  of  suspension. 

The  truth  seems  to  be,  that  from  the  fact  of  sessions 
of  the  peace  not  being  held  during  the  assizes,  from 
reasons  of  convenience,  a  common  notion  has  prevailed 
that  they  cannot  by  law  be  so  held ;  for  which  notion 
we  cannot  find  any  other  sufficient  reason.  Doubtless 
the  assizes  interfere  sometimes,  in  point  of  time,  with 
the  holding  of  the  sessions;  and,  therefore,  the  statute 
of  the  4  &  5  'Will.  4,  c.  47,  was  passed  to  authorise  the 
appointment  of  some  other  time  for  holding  the  quarter 
sessions  usually  held  at  Easter ;  but  this  may  hare  been 
ferthesalceof  conrenience,  without  implying  that  there 
arose  any  conflict  of  legal  authority.  It  is  true,  that 
the  commission  of  gaol  delivery  commands  the  judges 
to  deliver  the  gaol  of  the  prisoners  therein  being,  ana  it 
therefore  ^ives  them  an  anthority  which  might,  in  fact, 
conflict  with  the  justices  in  sessions  trying  the  prisoners 
in  the  gaol  under  their  commission  of  the  peace.  It 
does  not,  however,  appear  that  there  is  any  law,  or  rule 
of  law,  at  present,  which  ousts  them  of  their  jnrisdic- 
tion ;  and  it  is  with  the  strict  law  alone  that  we  have 
at  present  to  deal. 

We  are,  therefore,  brought  to  the  conclusion  that  the 
writ  of  error  cannot  be  supported,  and  that  our  judg- 
ment must  be  for  the  Crown. 

But  although  we  are  of  opinion  that  there  was  no 
defect  of  jurisdiction,  nor,  indeed,  on  a  con^deration  of 
all  the  cirenmstances,  any  inconvenience  in  the  holding 
of  the  sessions  at  which  the  plaintiff  in  error  was  con- 
Ticted  during  the  time  of  the  assizes,  (for  in  this  respect 
there  may  be  an  obvious  distinction  between  a  recorder 
and  the  m^istrates  of  a  county),  yet  we  cannot  dis- 
miss this  case  without  expressing  our  opinion  that  it 
would  be  highly  inconvenient  and  improper,  generally 
speaking,  for  the  magistrates  of  a  county  to  hold  their 
sessions  concurrently  with  the  assizes,  even  in  a  dif- 
ferent part  of  tlie  county ;  of  course,  we  cannot  antici- 
pate that  they  should  hold  them  concnrreotly  at  the 
same  place. — Judffmen$  affirmed. 

SITTINGS  IN  BANC  AFTER  TRINITY  TERM. 
Rbq.  p.  Blank. — June  13. 
The  putative  Father  of  a  bastard  Child,  bom  Abroad,  of 
a  foreign  Mother,  cannot  he  forced,  by  an  Order  o/Jut- 
tieet,  made  under  the  J^at.  7^8  Vtct.  e.  101,  s.  3,  to 
pay  to  the  Mother  a  toeet/y  &m  qf  Mm^  fir  the 
Maintenance  of  the  Child. 
^  In  this  case,^  two  orders  having  been  removed  by  cer- 
tiorari into  this  court,  a  rule  had  been  obtained  calling 
upon  the  prosecutors  to  shew  cause  why  an  order  m 
bastardy,  made  by  P.  Bingham,  Esq.,  one  of  the  me- 
tropolitan magistrates,  adjudging  the  defendant  to  be 
the  putative  tether  of  a  bastard  child,  bom  of  Barhe 
Sophie  Hetz,  and  ordering  him  to  ps^  money  &c., 
and  an  order  of  sesnons  confirming  the  mat  order,  with 
costs,  should  not  he  qiushed.   It  appeared,  by  the  affi- 
davits, that  the  mother  of  the  child  was  a  French- 
woman, who,  having  come  to  England  in  1835,  ap- 
prenticed herself  to  a  milliner  in  London,  and  served 
her  for  four  years,  from  183a   She  then  left  her  ser- 
Tice,  but  afterwards  returned  to  it,  and  became  ac- 
quainted with  the  defendant,  whom  die  visited  at  his 
ehambet*.  Their  inUmaej  continued  daring  fbnr  years. 


In  March,  I848,l)eing  pregnant,  she  vent  to  France^ 
six  weeks,  and  was  there  confined.  Shewasatted 
by  a  midwife.  On  her  return  to  England,  the,  atttd 
by  her  cousin,  had  an  interview  with  the  defendi 
who  declined  to  provide  for  the  child.  The  visits « 
corroborated  by  the  porter  at  the  defendant's  clumta 
the  interview  by  the  cousin,  and  the  birth  of  the  d 
by  the  midwife ;  all  the  facts  were  farther  eombcn 
by  letters  of  the  defendant.  On  the  13th  Jaw,  U 
she  obtained  a  summons,  under  the  proriMuoTf 
Stat.  7  &  8  Vict.  c.  101,  uunstthe  defendiiit,fii 
Mr.  Broderip,  the  metropofitan  magistnte,  a  lii 
district  she  was  then  living.  This  summons  m'iH 
on  the  26th  June,  1848,  and  the  defendant  apptutj 
counsel.  Upon  its  being  made  appear  to  the  nu^ 
that  the  mother  was  a  Frenchwoman,  that  the  d 
was  bom  in  France,  and  that  it  was  at  that  dkm 
in  France,  he  refused  to  make  an  order,  and  enta 
memorandum  against  the  summons,  that  he  hadi 
charged  it.  The  child  was  afterwards  broaght  b 
France,  and  the  mother,  who  had  removed  favindf 
lived  in,  the  district  of  the  Marlboroag^-fltnetptl 
court,  applied  to  Mr.  Bingham  for  a  somiBaB, 
was  granted,  and  was  heard  m  the  12th  Ottsker,m 
The  defendant's  counsel  objected  that  Mr.  Bin^l 
no  jurisdiction,  because  the  case  had  been  fnvm 
adjudicated  by  Mr.  Broderip.  The  case  was  tiwta 
from  time  to  time,  till  the  9th  November,  wha  i 
Bingham  made  an  order,  setting  out  a  hhdc 
him  on  the  4th  October,  on  the  application  of 
Metz,  single  woman,  the  consequent  appeanns 
defendant  the  evidence  of  Sophie  Melz,  to  tk 
effect  as  is  given  above,  corroborated,  in  soot  — 
particulars,  to  the  satisfaction  of  the  nut^ 
above.  The  order  then  contained  ao  adjndicitia 
the  defendant  was  the  putative  &Uier,  and  ■> 
that  he  should  pay  so  much  money  per  wte^  " 
costs,  and  10*.  for  a  midwile.  Thisorder  was  > 
against  at  the  Middlesex  January  Qauter 
but  the  sessions  made  an  order  confirming  toe 
trate's  order,  with  costs.  The  case  was  arpwdio 
Term,  1849,  on  the  6th  June  j  and  at  the  Stdap 
Term,  on  the  13th  June, 

Pai-ry  and  J.  Broume  shewed  canie.— "Ht  ^ 
is,  whether,  under  the  present  system  of  tf*^ 
law^  a  bastard  child,  bom  abroad,  of  a 
can  be  affiliated  in  this  country  upon  ao  Engutt" 
By  the  law  of  nature,  the  persons  wlio  are  bound  W  « 
port  a  child  are  its  parents.  Thev  are  so  bonnd, 
because  they  are  man  and  wife,  but  because  tlie*a« 
&ther  and  mother  of  the  child.  The  fiUberaad  a* 


impeached,  by  the  Legislature  of  this  country.  A" 
enactments  which  concern  the  maintenance  of 
legitimate  or  bastard,  are  to  be  construed  ««' JJ^ 
to  this  great  law.   It  was  recognised, «  t*,"?"" 
children,  in  the  stet.  43  Eliz.  c.  2,  >.  7,  which  eMO 
that  the  father  and  mother  of  a  child  shall  num"* 
in  ito  necessity,  or  shall  be  subject  to  pewW*  "  , 
recognised,  as  to  illegitimate  children,  ""'^ 
Eliz.  c.  3,  where  it  is  said,  that  this  Uw  «  w*""  2 
always  been  r«c(^tsed,  and  never  in'P^Tl'.fiM 
Legislature  of  this  country ;  it  is  not  ii>*ende<l  (""'j 
been  always  enforced  in  the  same  '^y-.^'TjJ 
older  statutes  the  burthen  of  supporting  a  batxn 
was  thrown,  at  once,  upon  the  ftthcr,  (he  Pf^"^ 
likely,  without  the  intlsrfcrenos  of  the  1^*2  i 
attempt  to  aToid  his  proper  responaibUity.  w^jij, 
has  been  thought  more  convenient,  that, 
be  fifteen  years  of  age,  the  primaiy  «»i"/^ T 
maintaining  it  shall  be  upon  the  "nother;  Jont 
the  intenti<m  of  the  later  any  laon  than  « 
statutes,  that  the  father  sbonld  «c««'^ 
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flhe  natural  law;  on  the  contrary,  it  \b  one  of  the 
Aw'pal  enactments  of  the  new  laws,  that  the  father 
^isist  the  mother  in  supporting;  their  child.  Sec- 
hi  of  Stat.  4  &  fi  Will.  4,  c  76^  is  the  foandation 
vtiidb  rests  the  present  system  of  the  bastardy 
It  enaet^  in  temu,  that  the  mother  sbftll  support 
;liu(ud  child.  The  following  sections  carry  out 
■gnat  law,  by  forcing  the  secondaiy  burthen  on  the 
Jkr.  It  is  true,  that  they  are  altered  by  the  stat.  7  &  8 
b  c.  101.  Nothing,  however,  is  changed  in  ^rinct j)Ie. 
b  litest  statute  studiously  avoids  interfering  with 
f  bnner  enactment,  as  to  the  mother,  and  only  alters 
m  nU^ng  to  the  father,  by  transferring  the  right  of 
Ittlog  his  contribution  from  the  parish  ofRcers  to  the 
Ati.  The  qoestion,  then,  may  be  confined  to  this — 
■Ukt  the  present  laws,  which  are  hut  declaratory  of 
pcnl  lav  of  nature,  are  to  be  limited  by  implication, 
ptj-dearl;^  are  not  expressly  limited,  to  the  case  of 
Htimale  children  bom  m  England.  It  will  be  said, 
Sthtywe,  first,  expressly;  and,  secondly,  because 
vim  do  not  hind  foTHgneTs.  As  to  the  first  propo- 
ti^Kri.  75,  which  confines  the  authority  of  tne  act 
'fiulud  and  Wales,  will  be  relied  on ;  but  Ferguson 
iieatr  (2  Scott»8  N.  K.  229;  1  Man.  &  G.  2,'  987) 
m  the  limited  meaning  of  such  a  clause  as  tliat ; 
In  to  the  second,  there  is  no  doubt  that  onr  Legis- 
m  can  bind  foreigners,  and  that  foreigners  may  take 
pits^  of  onr  laws.  Stat.  7  &  8  Vict.  c.  66,  u  a  law 
png  and  binding  foreigners.  In  Motfyn  v.  FahrigoM 
Ri.  161)  it  was  held,  that  a  foreigner  might  talce 
msft  of  our  law  of  false  imprisonment,  although 
•iliole  injury  and  damage  of  which  he  complained 
fftDcd  abroad.  [Coleri^e^  J.— Is  not  the  question 
Bitfirelj  one  of  the  conatmcUon  of  the  3rd  section 
tAe  ttat.  7  &  8  Vict  e.  101 1  Is  not  the  single  ques- 
■boe,  whether  tiiat  section  does  or  does  not  contcm- 
■  onhr  the  case  of  a  child,  bastard  according  to  the 
l«f  England?   Did  not  the  Legislature  intend,  in 


neglect  or  ill-use  her  child,  would  ^e  not  be  punished 
bv  our  law?  Is  she  not  bound  by  onr  law,  though  a 
foreigner,  to  support  her  chUdt  T^t  laws  would  not 
suffer  themselves  to  be  disgraced  by  permittmg  this 
child  to  starve.  They  would  be  so  construed  as  to  force 
this  foreign  mother  to  do  her  duty.  Shall  not,  then, 
these  same  laws  hind  the  fatherf  lErUt,  J.-There 
is  nothing  in  the  statute  which  mates  it  neffwa'y.  « 
order  that  the  mother  may  proceed  agamst  the  father, 
that  she  should  be  unable  to  support  her  child.  Ihe 
liabilitv  seems  to  be  a  statutable  contribution,  imposed 
at  on«  upon  the  father.  It  does 
object  of  the  law  was  to  enforce  merely  such  a  sup- 
port of  the  child  as  should  prevent  it  from  Btarving.1 
Perhaps  so.  The  remedy  against  the  father  is  a  civa 
remedy,  given  to  the  mother  for  the  injury  done  to 
her.  ^ere  is  a  jurisdiction  given  to  the  instices  aa 
soon  as  the  woman  is  p«gnant.  She  may  inUujte  pro- 
ceedings before  the  hSrth  of  Jhe  child.  If  that  be  s^ 
the  injury  here  was  complete  before  the  <?eparture 
IM  o7the  mother.  Tfie  cause  of  complaint  aijse 
wholly  in  this  country.  The  ^m^^^S^ofi^^  da. 
mage  abroad  makes  no  difference.  In  Mostvny.Fa- 
(Cowp.  161)  both  in  ury  and  damage  ;bappened 
aWd'  ffen  thi  mother  may  clearlv  enforee  her 
remedy  here,  according  to  our  laws.  _ 
is  difficult  to  look  upon  this  as  a         "^^f^y  for_ae 


Sere  jETihing  in  the  affidavits  to  shew  that  this  child 
irald  be  a  bastard  in  France  ?  We  cannot  take  judi- 
il  notice  of  what  would  render  a  child  bastard  there. 

J.— Has  not  the  inferior  court  a^udicated  upon 
P^aestion,  and  decided,  as  matter  of  fact,  that  the 
■iia  bastard?   On  appeal,  it  mast  be  assumed,  that 
■Md  is  bastard,  that  the  mother  is  a  foreigner,  and 
lldie  ebOd  was  bom  abroad ;  and  then  we  are  asked, 
puer  the  bther  caa  he  held  Uable  under  the  present 
ptes.]  The  question  arises,  no  donbt,  upon  the  con- 
p^tionof  the  9rd  section  of  the  stat.  7  &  BTict.  c.  101 ; 
•  it  may  be  put  in  this  form,  whether,  under  the 
famitaiiccs,  this  foreign  mother  can  claim  the  benefit 
l«t  statute.  In  Rex  v.  The  InhaUtanU  ofEaithmme 
'J"*^  lOS)  it  was  argued,  that  neither  a  for^gn 
Nr  nor  his  children  could  have  any  claim  upon  the 
I  provided  by  the  laws  of  this  country  for  the  relief 
u  poor;  but  Lord  £llenl>orongh  answered,  that  the 
'rf  humanity,  which  is  anterior  to  all  positive  law, 
us  to  relieve  foreigners,  to  save  them  from 
"^'M',  uid  that  the  laws  relating  to  settlement  were 
%  lavs  relating  the  general  kw ;  that  they  were 
Ujpataed  to  fix  the  obligaUon  of  the  general  law 
mbunly,  and  to  point  out  disUnctly  in  what 
"I  it  Bhonld  be  borne ;  and  he  decided,  that  a 
cr  could  gain  a  settlement  here,  and  that  bis 
dren  should  receive  relief.   But  foreigners  were  no 
named  in  the  statute  of  Elizabeth  than  in  those 
■  *e  Queen.  May  they  not  equally  accept  the  Iwnefit 
■tjen?  The  mother  of  this  child,  though  a  foreigner, 
"cqnire,  and,  as  it  would  seem,  has  acquired,  a 
in  this  country.   She  would  be  entitled  to 
nt  SB  she  has  acquired  a  right  under  onr  laws, 
""•^hKund  a  mponsihiUty.  Ifsliewereto 


tner  it  is  a  civu  reiucuj  fi* *i„  '  _  i„ 
penal  infliction  imposed  "P^n  the  fiither,  the  <an»  Is 
L  iniury  committed  by  tlie  fether  ^n  this  coun^, 
for  which  he  is  liable:  and,  if  he  is  liable  h^^af  ^ 
proceeded  against  in  the  proper  form.  [Cofenrfoe,  J  .— 
ThTia  ElSTand  the  statutes  of  Car.  2  clearly  con- 
S5«pUteXglSiV«"t»  ^^^y-'^  XThey  then  s^ed 
S  the  <Jd«  of  Ssions  was  good,  notwithrtanding  it 
JSi  not  stated,  upon  the  face  of  it.  that  the  tesUmo^^^^ 
of  the  mother  had  been  corroborated,  in  »  material 
matter,  to  the  satisfacUon  of  the  justices.  They  ttwk 
notice,  that  such  a  statement  did  appear  upon  the  order 
of  the  magistrate;  that  it  ^as  held  necessary  thatit 
should  he  stated  upon  that  oijer, 
19  Adol.  &  Ell.  619),  because,  it  was  said,  Uie  conobo- 
SSn  i;  a  fact  neciUy  to  give  themagurtrato  jum- 
diction  ;  but  they  said,  that,  so  far  from  such  a  reason 
applying  to  the  court  of  quarter  sewions,  that  court 
of  appe£  could  not  inquire  whether,  hut  must  assume, 
that  Uie  corrohorationTiad  been  made,  and  was  satis- 

'"iSS  ^S;;^;t*"-^e  are  ^1  clearly  of  opinion 
that  bastard  children,  bom  out  of  this  «ountiy  of  a 
foreign  mother,  are  not  the  nibject-matter  of  Uiese  sta- 
tutes. No  illentimate  child  bom  in  France  has  any 
settlement  in  any  parish  here;  and  it  does  not  seem  to 
us  that  the  birtli,  in  such  a  manner,  of  such  a  child, 
cives  any  right,  under  these  statutes,  to  any  one  to  call 
for  contribution  to  its  support  on  a  father  in  Eng^. 
The  laws  of  humanity  are  not  mfrmged  by  this  deci- 
sion, because  evenr  chUd  and  every  neraon,  whether 
foreigner  or  English,  who  becomes  destitute,  has  a 
righ?  in  this  coantiy,  to  mwntenance  as  casual  poor. 

ColMtiDOK,  J.— I  am  of  the  same  opinion.  The  3rd 
section  of  the  stat.  7  &  8  Vict.  c.  101,  is  part  of  a  sys- 
tem, regording  bastard  children,  lately  introduced  by 
the  Lemslatare,  in  subsUtution  of  a  former  system. 
Id  01^  to  construe  the  Utter,  we  should  look  at  the 
former.  Upon  so  doing,  it  will  be  seen  that  the  very 
firet  condition,  always  contemplated  by_  the  Legisla- 
tuM.  has  been,  that  the  chUd  was  bom  in  the  parish. 
In  the  stat.  18  Eliz.  c.  3.  it  is  said  to  be  concerning 
bastards  begotten  and  bom  out  of  lawful  matnmony, 
the  said  bastards  being  now  left  to  he  kept  at  Uie 
chaiges  of  the  pariah  «*««  he  horn.  It  is  the  same 
ia  Jl  the  tubseqnent  atatatcs.    But  to  spealc  of  a 
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ohild  being  born  in  tlu  pariah  ia  th*  aam*  thing  as  to 
my  it  wn  bom  in  England.  It  seenu  clear  to  me  that 
the  Lcigislataref  in  the  Uteet  BtatutcSj  haa  been  dealing 
with  UH  same  aort  of  bastards  with  which  it  was 
always  dealing,  namely,  those  bom  in  En^and.  ao  aa 
to  bnng  probaUjr  a  bnrthen  on  the  parish.  The  Legia- 
lattu^  in  naing  the  word  "  baataid,"  must  be  taken  to 
have  intended^  bastard  with  the  iiuidoitB  and  aooord^ 
lag  to  the  rules  of  En^luh  law.  It  coold  not  have 
MMi  intended  that  the  insUees  should  inqnire  whether 
a  child,  bom  abroad,  or  a  foreign  mother,  was  a  bastard, 
or  not.  If  it  be  bastard,  and  bora  abroad,  it  has  no 
aettlement,  and  is  therefoie  no  bnrthen  in  Eng^d.  I 
am  of  opinion  that  this  order,  which  states  that  the 
(diild  in  question  was  Ixnii  abroad,  a  bastard,  of  a  fo- 
leign  mother,  is  bad  on  the  iace  m  it,  and  not  within 
the  statute.  Aa  to  the  qaeatiou  of  humanity,  there  are 
always  two  ddea  to  it,  ud  courts  of  jostioe  eaimot 
enter  upon  it. 

Ekle,  J. — it  is  our  duty  to  qnash  these  orders.  The 
statute  under  which  they  wera  made  applies  to  bastard 
children ;  but  the  child  hen  is  stated  to  have  been,  not 
only  a  bastard,  but  a  bastard  bom  abcoad  of  a  foreign 
woman.  The  first  qaestion,  theref  any  which  muat  hare 
ariam  bdow,  wai^  whether  the  child  was  or  was  not  a 
bastard  in  the  country  in  which  it  was  bora,  and  what 
ware  the  rights  <^it  and  of  its  mothur  there.  It  doea 
not  seem  to  me  that  it  aver  was  in  the  emtemplation 
of  the  Legidatura  tliat  audi  thlnga  eould  be  inqnirad 
into  by  the  justioee.  I  ^ther  from  these  statutes,  that 
the  LesislaUir^  in  makmg  them,  did  not  intend  them 
to  ^ply  to  the  case  of  a  bastard  child  Ixnn  abroad  of  a 
fineign  flwther. — OrdtnfmuAid. 

COUBT  OF  ADMIRALTY. 

Tbx  EcKOPi  Jtii/f  18. 

Eotdenee—Practiet—  Wammt  <^Arr€$t, 
Tm  a  Cauu  of  Ooaisiom.  the  Libel  pleaded  DmhroHoM 
of  the  Sehuman  ^  A«  Skip  prooeedtd  aaaimtt: — 
Held,  that  the  JMaratwiu  eotOd  not  b$  p&Mt^  ^ 
Bdmtman  not  htbig  the  AgmU  tf  ihe  Owntn, 
Tht  Log  shmU  be  hrny^  As  of  «  JDoamml  cmmm  te 
the  Court. 

The  Ship  wot  under  Arr at  at  thsBalcf  A..-  a  War- 
rant of  Arrett  wot  applied  for  of  ihe  Suit  of  B. : — 
Bdd,  that  B.  waa  earned  to  the  WarrtM. 
The  barqae  Charies  Bartktt,  on  the  27th  Jane,  came 
in  collision  with  the  atoam-ship  Earopa,  about  700  miles 
westward  of  Cape  Clear,  and,  m  consequence  of  Uiat  eol- 
linoQ,  waa  totally  loat,  and  136  of  the  paasenaera  and 
crew  perished.  An  action  was  entered  against  The  En- 
xona,  on  behalf  of  Uie  owners  of  the  barque  and  cargo, 
and  a  libel  giren  in,  the  eighth  article  of  which  pleaded, 
that  the  paasetwers  and  crew  of  the  said  barque,  who 
were  saved  on  board  the  sud  steam-ship,  were  quar- 
tered with  the  crew  of  the  said  steam-^ip,  and  Uiat  the 
oecorrenoe  of  the  aaid  cdlimon  was  the  snl^ect  of  re- 
peated conversations  between  the  two  crews :  that  the 
Wnuman  of  the  said  Btcam-ahip,  on  the  occasion  in 
question,  in  tbepresenoe  of  others  of  her  crew  who  were 
on  deck,  invariably  admitted,  that,  in  the  first  instance, 
orders  were  given  to  starboard  the  said  steam-ship's 
halm,  which  was-done^  but  that  immediately  afterwards 
orders  were  given  to  port  the  helm,  which  was  also 
tiien  done,  but  that  bafore  the  sud  steam-ship  -would 
answer  htsr  port  helm^  the  collision  occurred. 

Adiama  and  Hardu^  for  The  Europe,  opposed  the 
admission  of  this  artide^  anbmitting,  that  the  dedara- 
lions  of  the  helmsnuin  could  not  be  received  as  evidence 
against  the  owners,  since  he  was  not  their  agent. 

Sir  J.  Dodtm,  Ct*  A.,  and  TVmss. — In  prooeedings  by 
act  on  petition,  conversations  wiUi  the  crew  are  pleaded 
and  relied  on,  at  least  in  aigument;  and  the  i^mia- 


sions  of  the  helmsman  in  the  present  esse  will  _ 
the  whole  case :  he  is  the  most  unportsat  penon  n 
whole  transaction,  and  the  only  person  who,  of  Ui 
knowledge,  could  epeek.  to  what  was  done  on  I 
The  EuTopa.  The  case  !s  to  be  fiitiaciuAid 
The  Lord  SeatoH,  (9  Jnr.  60S). 

Dr.  LusHxiniTON.— It  ia  vny  taw,  that,  op« 
many  occasions,  conversations  which  have  tans 
hava  been  pkodad  in  acta  on  petition,  ira 
affidavits;  and  when  these  eirconsUnoai  bm 
under  the  notice  of  the  Court,  I  hare  bM 
tomed  to  tdl  tiie  Trinity  Masters  whom  I ! 
dressed,  that  I  did  not  thmk  evident  of  that 
tion  deserving      their  attention.  Of  that  opb 
still  continue ;  but,  when  I  have  made  this 
to  them,  it  has  been  rather  witii  r^sid  to  the 
lessnen  of  the  cvidenoe  itaelf  than  as  to  the ' 
the  testimony.   If  this  be  legal  evidence,  V 
its  value,  I  should  be  con^telled  to  reoan  it 
other  hjmd,  if  it  is  not  l<gal  evidence,  it  will 
duty  to  reject  the  article.   Wittout  sdrating 
cnlarly  to  what  ia  statod  in  the  case  of  flt 
ton,  I  refer  to  the  general  orindple;  and  6. 
prindple  is,  yon  can  only  take  the  dedanbsB 
dividual  when  he  is  a  part;^  in  the  canoe  or  a 
that  partj^  the  aubjeet  being  within  the 
agency.   It  is  upon  that  [irinctple  that  I  h 
the  auniaaion  oT a  master  is  evidence.  Oi 
oocasion,  it  ia  s^d  that  the  helmsman  ia  a  mtiMK 
siderable  ImpOTtanc^  and  on  that  gmai  tin 
ought  to  receive  his  testimony.   Bat  I  ooiAa' 
have  difficidty  in  distinguishing  the  helnuniB  i 
veoKl  from  any  other  Beamaa,  because  the  SMS '-^ 
turn  at  the  helm.   If  I  were  to  reoave  tiiei 
of  a  helnisman,  I  should  render  it  oMaHieai 
that  of  the  whcAe  crew,  and  should  be  uader  thij 
sity  of  receiving  eveiy  daalaiation  mikljtr' 
seaman.   X  cannot  receive  the  adnusaisa  of  s  i 
seaman  because  he  is  helmsman  at  a  particnlir  | 
When  I  gave  my  opinion  in  the  case  nftcm  tr 
rectod  my  attention  to  this  poli^  of  law ;  and  i(  - 
this— that  a  common  aeaman  is  not  to  be  st  < 
as  the  agent  of  the  ownenof  the  vessdiiti 
claiations  should  be  evidence  sgainsttbta.  I| 
repent  the  decinon  that  such  dedaistions  s 
ivedTOd,  because  I  am  satisfied  that  it  bat  o| 
and  I  believe  it  to  be  consistent  with  Uv. 
mean  to  depart  firom  it ;  therafim  I  Aw 
eighth  article  to  be  rejectod. 
^ir  J.  JDodton,  d.  A.,  n»oved  Ha  Court  te  < 
log  of  The  Eun^  to  be  brought  in  as  an  • 

fied  on  oath. 
Dr.  LusHnraiDX  directed  tha  log  to  be 

the  ground  that  it  wais  Uke  the  pvotc^  * 
common  to  the  Court*. 

On  a  subsequent  day,  ,  , 

Sir  J.  Vodton,  Q.  A.,  apidied  for  a 
at  the  suit  of  several  of  the  snrvivi^f 
had  loat  their  property  on  board,  m 
them  had  bills  of  lading.  , 

Addam  opposed  the  motion,  on  thegroandoi i 
convenience  which  would  arise  if  eveiyr' 
bring  his  separate  action,  and  that  tlwa 
been  arrested  in  the  first  action. 

Dr.  LusHiiTOTOH.— I  must  allow  the  *»«"J 
out,  for  a  compromise  may  be  effected,  "Ji 
now  under  arrest  escape.  Aa  to  the  argnmaa 
inconvenlmti,  I  can,  by  meawof  the  oorfa,pn«n< 
nitisanco  to  the  ownen:  butleanaotrefiiK  tAenii 
on  that  ground.  Take  tha  ease  of  aa  seudent 
raflwi^:  the  W0or600pM>ei«enH»sjtnhnBji 
action. 


•  See  71«  Jfaffa,  (Z  Hw.  IM.  !)• 


Digitized  by 


Google 


THE  JURIST. 


M7 


COURT  OF  CHAIfCERT. 

tbf  Hatter  (tf  David  OcaDsnoNi  Dtcs  SoxBia,  a 
Umtk,& pvUStMSMB.— 1^,24,  €md  2»,  Mmtk 
\%7t*»i9tMtd  April  SO. 

tA^wft,  axi,  im  tamt  BmmHty  m  Btkulf  of  Lmta- 
\tlat^  Otv  Omn  wUi  1^  diMngard  Fmm;  hm 
Ik  hiJpmeg  wUi  mtt^  tMtmd9dt0O  Party  tjtp^ 

tk,  tiu  Csmrt  mmld  not  filmr  a  Si/pmrtedtot  wkmt 
^8mi^«ftk*PMit  attmpki  f  he  wromi  Im, 
HkPtHHm it  fimM m^llMUal OpMom  mat 
'ffOtOtrnt. 

ofall  primte  CmmmianHaiu  with  m  Jmif 

fiMdkwiahe  \\\0\in\i  U  in Jbw tk* Ctmt 
mfwmi§  a  Ormmimim      LmiMjff  wuat  ofUm  U 
Wm^mFmoomr  mf  Smity  Aan  what  wmOd  htm 
"pmM  Urn  Ctmmitaim  ony«Krf». 

m^voM  fanud  dmrimg  tk»  TVtatmmt  far  Jnm- 

wthm  MM-  tmfMnmUi  a  OmmMm  wHU  mf 

m-mm  tlw  petition  of  tin  Immtle,  VkM  Ochter- 
Sombn,  ftrzMtty  meinber  of  Pariiament  Ibr 
n7i  ^  *  rap«nede«.  The  pttHioiier 

■  ZwDB  <^  tin  Begwn  Soan«%  &  woman  of 
PvMhti.  a  naUn  of  Dellii,  wA  an  indepmdent 
nijii.  HeTnwbomi&tbeTwrlSO^aadwBsrerf 
h  lifc  adopted  by  tke  Bepim,  and  brought  np  by 
'^WehUd,  sad  as  an  Aoatie.  Tbe  B%inn  died 
\^  tbcnvpon.  the  petiUoner  hiherited  great 
;  bit  the  Begnn's  tenitoiy  wai  ceded  to  tbe 
glifaCoapMjr.    la  1838^6  petitioner  came  to 
JJ*  fc*  (he  fint  tim^  and,  luTing  been  introdaced 
**>mM8t  society,  be  Tery  aoon  Wl  in  with 
nMr«f  Lord  St.  VhMent.   Somt  of  bis  friend^ 
patitisMK  in  InAa,  tried  to  dhsaade  hhn 
■  twfaKing  a  marriwe  wiOt  any  Enf^sh  lady, 
p  aut  tbe  uuuUBrt  betwaen  the  rawBSTa  and 
^wBpgMi and  Adatte ladiea  oonH  not  bnt  fiA 
p*  jI*^*^  ^ealoosy  and  nthappfneaB ;  bvt  tbey 
oNBde  bim,  and  m  the  year  IMO  be  matried 
WwgWer  <tf  Lord  St.  Vincent.   Verr  eoon  after  the 
■f^ttat  vhleh  waa  fband  by  his  fiiends  took 
']™^  j<*)«u7,  and  then  tbe  neatest  distrast  of 
poneeakm  of  lidm ;  ana  so  great  wag  the 
•<  A  apoa  bu  mind,  tiiat  H  became  necessary  to 
tcomnusion  t*  hlqnira  into  bis  stateofmind. 
,1843,  a  cemmlnMi,  in  tbe  natnn  of  a  writ  do 
moBiieBdo,  waa  issmd  to  fnqnire  into  the  state 
or  tbe  petiHoner.   By  the  inqvisKion  taken 
the  p^tioMT  wai  oeelatad  to  be  of  nwonnd 
■OHDot  to  be  siriBdoBt  ftr  the  ggrernmant  of 
*"  ud  his  estates,  aad  that  be  bad  been  in  sseh 
*vaA  from  tbe  S4tt  October*  1S«2.   By  an 
*W  tbe  Stfa  Febramy,  1844,  the  petfHoner's 
'  w  T.  H.  ParlEw  were  appointed  committees  of 
and,  \iy  an  order  of  the  same  date,  J.  P. 
^      iwofaitod  committee  of  the  estate.  In 
Ti  ^M6,  tbe  petrttonerimoented  a  petition,  praj'- 
*  *  Mioaiinion  might  tme,  to  be  executed  m 
the  petithmeT waa tnen  resiXng,  to  in- 
r**  me  stale  of  mliid  of  the  petrtienen  aM,  npon 
aaob  eoanuarion,  that  soch  order  m^t  be 
^Vf'**MnUghtnqnln:  bat  If  the  OMna^arion 
7£f  ^|;^>^  tlMtthcpetttlow 

nmuuiuiul  of  Ui  pwaarly,  &e.   Upon  that 
m«MB&tt  ea  tobafcM,  teJaIy.18^,  ttwaa 
^      the  pBlttiolm  dmdd  attend  at  DoTtf  for 
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the  pnrpofle  of  being  examined  by  Dr.  Sontbey  and  Dr. 
Bright  as  to  tbe  state  of  bis  mind.  On  tbe  Sist,  2Znd, 
23ra,  wd  24th  September,  1840,  the  petitioner  ttnder- 
went  a  lengthened  examioati<Hi,  at  Dover,  by  Dis. 
Sontbey  and  Br^t ;  and  on  that  ocMrfon  on  the 
20th  September,  IB46,  reported  to  the  Lord  Cbancellor 
tbejiarnenlan  of  tbe  earenl  interrlews,  and  terminated 
their  report  with  the  blowing  obserrations  i— **  We  do 
not  think  it  aeeemary  to  £late  on  tbe  obvioos  eontra- 
dicU<ms  which  erery  Interriew  disclosed.  Ahhongh 
Mr.  Dyce  Sombre  nny,  for  a  certain  period,  suppress 
the  latent  d^uon,  y«t,  when  engt^«a  in  earnest  con- 
TCTsatloD,  ite  paramonnt  possesrion  of  bis  mind  betrays 
itarif,  in  spite  of  bis  efforts  to  conceal  it.  He  b,  bow- 
erer,  mncn  better,  on  the  whole,  than  when  he  was 
last  in  Engtand.  Some  of  Hie  delarions  onder  which  he 
then  laboiued  are  no  longer  to  be  detected ;  snch  as  hia  in- 
tereoaxsa  with  spiHti^  and  his  beHef  that  his  food  hod 
been  mixed  with  poiaon.  Hiamanner  is  mild  andgen- 
tkmanly,  and  be  u  more  rarelr  excited.  If  erertbeless, 
we  are  still  eonrfneed  that  his  mind  continues  to  be 
impnncd  with  the  notion  of  bis  wife's  infidelity,  and, 
altnov^  for  a  time  he  has  snffident  self-control  to  deny 
tbe  existence  of  this  delnrion,  he  soon  recars  to  it,  and 
reasons  and  acts  upon  that  same  delorion.  There  is, 
indeed^  sofficient  improrement  to  warrant  the  hope  of 
his  nitmiate  reeoTery,  bnt  he  Is  still  of  nBsonnd  mtnd, 
and,  in  oar  opinion,  it  wonld  be  unsafe  to  himself  and 
others  to  withdraw  from  him  the  protection  of  theConrt 
of  Chanoery.  He  seems  perfectly  to  ondeiatand  tbe  na- 
tora  and  extent  of  bis  property,  and,  haTing  been  long 
aeeaBtoined  to  a  latge  expenditure,  he  feela  the  faieon- 
venience  of  an  income  eomparatlrely  contracted,  which 
income,  according  to  his  statement,  is  not  regolariy 
p^d.  As  it  is  desirable,  with  a  Tiew  to  hb  nhimate 
recorery,  that  all  canses  of  irritation  should  be,  as  much 
as  possttne,  avoided,  perhaps  bis  allowance  might  be 
enlarged  with  advanti^,  and  tbe  payments  made  with 
greater  pmHtuality ;  any  small  debts  which  he  may 
have  inenrred  should  also  be  discbfirged.  In  formii^  an 
opinion  in  this  case  we  hare  had  occasion  to  refer  to  the 
testimony  of  varioas  medical  men  in  this  conntry,  and 
also  on  the  continent,  in  ftroor  of  the  sanity  of  Mr. 
pyca  Sombre,  and  we  are  disposed  to  attribute  the  dif- 
forent  conohiflon  at  wfiioh  we  lelnctantly  arrive  to  the  ' 
drenaostance  of  tbeir  being  in-fnmished  with  the  Acta 
and  eariy  histonr  of  Um  ease."  Upon  that  petition 
coming  on  to  be  Baaid,  on  the  I8th  Janiiary,  1817,  after 
the  said  report,  upon  consequential  cSreetions,  no  order 
was  made.  On  the  0th  Jufy,  1847)  the  petitioner  pre- 
Rented  another  petition,  praying  a  supersedeas,  or  that 
be  might  be  reslored  to  the  mam^ment  of  his  property, 
upon  aueh  terms  as  the  Conrt  shonid  think  fit,  and  that, 
if  necessary,  he  should  be  sgain  examined  by  physicians. 
Upon  that  petition  it  was  ordered,  on  the  14th  July, 
1847,  that  the  petitioner  should  \x  examined  at  Brighton 
by  Drs.  Son  they  and  firiaht.  Drs:  Sontbey  nnd  Bright 
had  several  interviewa  with  the  petitioner  accordin^y; 
and  in  tbatr  report,  dated  the  5th  August,  1847,  they 
stated—^  If,  on  onr  last  examination  tft  this  gen  tlemttn, 
we  firand  it  difltmlt  to  make  a  satisfhctory  report,  on 
the  present  occasion  onr  difficuHies  are  not  diminished. 
We  then  stated  that  wa  found  Mr.  Dyce  Sombre'* 
mental  condition  much  improved,  and  he  has  sliiee 
that  period  acquired  much  more  sdf-control.  In  onr 
first  interview,  at  Br^hton,  we  examined  him  on  the 
various  aflidavlto  filed  m  proof  of  the  continoance  of  bis 
malady,  as  welt  as  on  the  letter  addressed  br  hrm  pri- 
vately to  your  Lordship,  bearing  date  the  »t  ti  Marcn." 
Tbe  report  then  went  on  to  state  tbe  explanation  of 
those  par^ndors  by  the  petitioner,  and  it  then  con- 
thnied — *^  He  staled  apontaneonsly,  that  in  September 
last,  innnedialalj  after  onr  visit  to  Dover,  on  thinking 
ov«r  the  aabjeete  of  onr  convetaation  with  hrm,  be  be- 
came oonvinced  that  he  had,  until  that  moment,  I»- 
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boured  under  delnmoni  respecting  his  wife's  infidelity, 
and  that  he  had  abandoned  snch  notiona  from  that  time  ; 
and  had,  moreover,  in  the  month  of  May  last,  signed  a 
document,  the  purport  of  which  was  to  exonerate  her 
from  all  suspicion.  When  pressed  by  us,  he  main- 
tained that  the  present  statement  waa  not  made  at  the 
suggestion  or  dictation  of  any  profesuonal  or  other  ad- 
viser, but  proceeded  entirely  fixim  his  own  convic- 
tion. Still,  be  would  not  allow  that  he  entertains  any 
affection  for  his  wife,  although  he  admires  her  beauty 
and  accomplishments.  He  declared  that  he  could 
not  live  with  her  agun,  fisugnin^  as  a  reason,  incom- 
patibility of  their  tempers.  Being  urged  to  express 
to  her,  by  letter,  the  regret  which  he  mast  natnrally 
feel  in  having,  by  his  unfounded  accusations,  deeply 
wounded  the  feelings  of  an  amiable  and  innocent  wife, 
he  said  he  could  not  do  so  without  consulting  his 
lawyers;  adding,  that,  if  he  were  to  act  on  the  impulse 
of  ms  own  heart,  he  should  never  obtain  his  freedom 
from  the  Court  of  Chancery.  It  is  difficult  to  believe 
in  the  entire  removal  of  the  deluuon  in  qaestion  whilst 
any  feeling  hostile  to  His.  Dyce  Sombre  seems  to  sub* 
rist ;  and  it  appears  natural  to  expect  that  nme  expres- 
don  of  sorrow  should  have  been  tendered  towards  those 
individuals  whom  he  has  accused  of  improper  intimacy 
with  his  said  wife,  during  the  many  months  that  have 
elapsed  since  bis  alleged  recovery.  It  is  very  satisfac- 
tory to  us  that  Mr.  Dyce  Sombre  has  admitted  that  he 
laboured  under  delusions  up  to  the  time  when  we 
parted  with  him  at  Dover;  thus  proving  the  correct- 
ness of  the  opinion  we  formed  of  the  then  state  of  bis 
mind,  and  at  the  same  time  removing  the  weight  of  the 
foreign  and  other  medical  opinions  in  his  favour  up  to 
that  period.  In  conclusion,  we  are  hound  to  admit  that 
we  were  unable  to  eltdt  any  positive  deluuons  under 
which  Mr.  Dyce  Sombre  labours,  though  at  the  same 
tim^  we  regret  to  add,  that  we  feel  no  confidoice  that 
he  is  entirely  free  from  snch  delusions.  When  we  con- 
sider the  length  of  time  during  which  his  malady  has 
continued,  and  the  self-command  by  which  he  has  been 
enabled  to  deceive  so  many  phymclane,  both  foreign  and 
EngUsh,  we  cannot  but  hesitate  in  giving  credence  to 
his  own  statements; 'nor  because  he  tells  us,  that,  in 
September  last,  he  became  satisfied  of  the  injustice  of 
his  notions  respecting  his  wife,  can  we  therefore  con- 
clude that  he  is  now  perfectly  sane.  So  far  as  respects 
the  management  of  his  property,  we  entertain  no  doubt 
«f  his  competency  to  take  care  of  It ;  and  we  think,  that, 
if  he  were  entrusted  with  the  surplus  of  bis  unappro- 
priated income,  one  great  cause  of  uneaaineaB  would  be 
removed,  for  there  seems  no  doubt  that  much  painful 
feeling  has  rankled  in  Mr.  Dyce  Sombre's  mind  from 
the  reduction  of  his  allowance  to  an  amount  so  much 
below  the  rate  of  expenditure  at  which  he  formerly 
lived.  We  are  of  opinion  that  the  tranqulUising  in- 
fluence of  foreign  travel,  on  which  his  mind  seems  now 
bent,  might  operate  on  his  health ;  and  we  think  the 
continuance  of  that  source  of  irritation  to  which  we  have 
just  adverted  must  tend  to  retard  a  recovery,  towards 
which  be  seems  already  to  have  made  some  advance, 
although  we  are  not  enabled  as  yet  to  announce  his  per- 
fect restoration  to  sanity."  After  that  report,  and  on 
the  petition  coming  on  to  be  heard  on  the  8th  Septem- 
ber, 1&47,  it  was  ordered  that  John  Warwick  (an  indi- 
vidual who  had  been  appointed  by  the  Court  to  attend 
upon  the  person  of  the  petitioner)  should  be  discharged, 
and  that  tne  whole  of  the  clear  avulable  income  arising 
from  the  estate  of  the  petitioner,  after  providli^  for  the 
various  costs,  charges,  and  annuities,  and  other  out- 
goings affecting  the  estate,  should  be  paid  quarterly  to 
the  petitioner  for  his  maintenance  and  support,  until 
further  order.  In  the  month  of  June,  184^  the  peti- 
tioner presented  another  petition,  praying  for  a  su_per- 
eedeas,  and  tliat  lie  might  be  examined  by  physicians. 
Upon  that  petition  it  was  ordered,  on  the  8th  August^ 


1848,  that  the  petitioner  should  be  at  liberty  to  attal 
in  London  for  the  purpose  of  beioi;  examined  by  Dti, 
Bright  and  Southev,  Sir  Jaoiea  Cleric,  sad  Jtma  Be> 
oald  Martin,  Eaq.,  Fellow  of  the  Roy^  C(rflwe  <tf  S« 
geons,  as  to  his  state  of  mind,  fhe  petitnoer 
aooordingly  examined  on  aeversl  occasiooi  by 
gentlemen  on  the  subject  of  his  mpposed  delowni^^ 
an  interview  betwean  the  peUtioner  and  his  wife  ^ 
effected.   TIu  abora-named  gMitlemen  midetb^tf 
port,  dated  the  18th  November,  1848,  and,  siUri 
that  they  had  had  three  ItHig  iatmiews  with  Hi. 
Somlne,  the  report  continued : — Mr.  Sombn  ki 
that  he  had  bean  under  a  ddiuum  nspeetisg^ 
cMiduot,  and  stated  that  he  had  diai^  hit  vpd 
conseqaenca  of  the  assuianee  of  so  many  pengv 
tliere  were  no  grounds  for  his  sn^ieioni  He  | 
different  date  to  this  cban^  of  opinioafrom  thtt 
he  named  in  his  examination  at  BriRhton,sBdbii 
ner  In  making  this  admission  was  oy  no  meuu 
lated  to  impress  as  with  a  oonvietiim  of  tut 
Bui,  giving  him  the  fall  boi^t  of  hiaewa 
we  have  had  abundant  proof,  that,  on  other  i 
mind  is  far  from  bong  in  a  mnd  state.  Bt 
the  creations  of  his  own  &Dqr  for  fKti,  ui 
upon  them  aoeordingly :  for  example,  wim  lAi 
explun  certain  all^tions  made  in     itEdinli  f 
Brighton,  he  stated  that  Sir  Bichard  Jeokin  m 
ployed  there  to  collect  evidence  of  his  lii9tnity,ull 
Lord  Combermere  had  told  him  so  In  the  prntM 
the  Marquis  of  Downshire."   They  then  west  tki 
the  other  subjects  of  his  delosifKi,  mi  tbe  lepatti 
mlnated  as  follows: — "From  the  whole  tenof 
conversation  and  maimer,  we  regret  to  find  Ual: 

Siuvuiuciit  appeare  to  have  talten  pliict;  ^isMllr.I 
omijre  was  last  in  Kngland:  on  the  cwtniy, 
Bright  and  Southev  think  that  be  is  mm  om 
unsound  iu  mind  than  when  t^ey  Issfc  exHUiid ' 
and  the  undersigned  are  all  of  opiniea  tint  be  » 
unfit  to  be  trusted  with  the  man^aneat  of  b 
affairs."   After  that  report  the  petition  gum  « 
heard  (22nd  December,  18481  before  tbe  bard  " 
lor,  but  no  order  was  made  tnereon;  sndtk 
now  prt-aonted  another  petition,  staling  tbii 
ce'cdings,  and  that,  hctween  tlie  d;ite  of  tit 
tioncd  report  of  the  lUth  Novenilier,  1848,  »b4 
2i:iid  December,  1848,  when  the  peiilionw'^' 
the  ]i{'tiliiinei'  had  submitted  liiniselF  t^the 
tion  ol'  1 'r.  Paris,  president  of  the  Coliegtof 
clans;  Dr.  Morrison,  one  of  the  plivstciiM  of 
hem  Hospital;  Dr.  Costello,  principal  of  Wyk* 
Asylum,  Brentford;  Dr.  Mayo,  Dr.  CojJaiw,  «« 
Ferguson,  who  Iiad  repeatedly  examlnra  liiBi  f* 
purpose  of  satisfying  themselves  of  tiie  sousdM*' 
unsoundness  of  his  mmd,  and  thai  they  were  of  ojs^ 
that  the  petitioner  did  not  tlien  labooi  nnderur 
soundness  of  mind,  and  that  the  commiuioD  otp^ 
be  superseded;  and  it  prayed  that  the  cobm 
might  be  superseded,  but  if  not,  that  he  might  h 
liberty  to  reside  in  London,  free  from  the  contnliif' 
committees  of  his  person;  and,to  that  end,  that  tlie~ 
mittees  might  he  discharged,  and  new  ones  app" 
if  necessary,  and  that  he  might  be  at  liberty  to 
before  the  Master,  by  his  solicitor,  vfoa 
and  matters  of  account   The  report  of  I)r.Fv«tt 
the  other  gentlemen  lastly  named  wss  ditsd  iMm 
her  24th,  1848,  and  commenced  as  follows  ^7  wj 
the  undersigned,  have  tx 
present  state  of  Colonel 

the  soundness  or  unsoundness  w    ^ 

had  repeated  interviews  with  him,  and  fiv*  ^^"'^ 
tlons  with  each  other.    The  decided  im^ressM  J» 
duced  on  onr  minds  by  these  inlervieiTB     twt  tM| 
have  not  furnished  us  with  any  evidence 
he  labours  under  unsoundness  of  mind.  ^  «  M** 
of  us  been  struck  with  the  remarksUe  eumaw* 


been  called  npon  to  eumine  A 
1  Dyce  Sombre,  with 
undnessof  his  mind. 
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Mtnian,  and  conaistency  with  which  he  ha*  nnder< 
■e  Mir  Kratinjr*  thot^h  eTidentiy  fiiUgned  and  p^ned 
fibe  i«p«ited  Tisits  and  enMB-qoesmnlug  to  whldi 
liM  faccB  mbjeeted.  Thew  qualiUea,  m  exhibited 
rOiloiwl  I>]rce  Somln<^  hare  strengthened  the  above 
BnedoD,  tware  ai  we  are  the  occanonal  power  of 
■Be  pmnu  to  elade  and  ba£9e  inqniry.  We  have 
Mined  the  gronnds  afforded  ns  for  arriving  at  a 
■datkm  on  tlus  subject  by  the  reports  presented  to 
nt  Lorddiip  on  the  5th  Angast,  1847>  and  the  18th 
imnber,  1S4S;  the  first  byDrs.  Bright  and  Sontbey, 
I  KCDDa  by  Drs.  Bright  and  Southey,  Sir  James 
1^  and  Mr.  Martin ;  and  we  have  caiefnily  pemaed 
I  d^KMutions  taken  by  a  short-band  writer  of  eon- 
BOtons  with  C<donel  Dyce  Sombre,  on  which  the 
tttt  nport  is  founded.  We  notice  and  entirely  con- 
V  wHh  those  sentlemen  in  their  admissiona  of  the 
■petney  di^yed  by  C<^onel  Dyce  Sombre  to  nis- 
■  hii  propertjr.  It  is  indeed  admitted.  In  the  report 
fnn  refmsa  in  1847,  *  that  they  entert^n  no  doubt 
tttia»ipetcne^,  and  tliat,  if  he  were  ratmsted  with 
bsRflw  of  hiB  unappropriated  income,  one  great 
MwwaaeasincaB  would  m  removed.'  And  the  re- 
itrf  NoTSBiber,  184B,  does  not  afford  any  evidence 
tlsnltdate  that  prior  ^nnion  of  your  Lordship's 
AftM.  It  iBf  however,  stated  in  the  re^rt  of  No- 
■■W,  184^  *  that  the  eolonel  is  now  obviously  more 
ad  in  mind  than  when  yoar  referees  examined 
tiBl8i7.'  The  first  thing  that  strikes  us  in  the 
Urns  expressed  in  that  repwt  is,  that  it  is 
I  en  his  entettanring  certwn  ^ptestionabie  no- 
I  lad  liaviog  committed  eertdn  irrcgolarities,  all 
^cli,  we  contend,  might  be  admitted  without  jus- 
w  the  eonclonon  that  tie  is  insane.  While  we  feel 
iKtDeae  opinions  of  yonr  referees  mieht  be  put  aside, 
WiH  i^Tonnd  iiuA  they  do  not  involve  any  proof  of 
jfcity^we  have,  neverthdess,  examined  the  principal 
■nutsDcn  on  which  they  are  founded,  in  reference 
sfteqaBrtion,  how  far  they  may  vindicate  immoral 
Ml  nd  an  Ul-r^nlated  mind.  Something  of  this 
■■^^  doubtless  be  expected  in  Colonel  Dyce 
■mi^enmdering  the  influence  of  his  early  educa- 
I^^Ui  Asiatic  prejudices,  and  the  peculiar  circum- 
with  which  be  has  been  encompassed  from  his 
P^c)^-  As  to  the  points,  however,  which  we  have 
immioed,  the  conduct  and  exprnrtons  of  Colonel 
1  Sombre  admit  of  an  interpretation  which  mi^ht 
*  ihaa  from  the  charge  of  insanity,  even  with 
!  wlio  oonnder  inaccnracv  and  indelicacy  to  be  in- 
fHible  with  mental  soundness."  They  tnen  stated 
^KTeial  heads  of  alleged  unsoundness,  and  npon 
^itwaasud  that  Colonel  Dyce  Sombre  entertained 
«ioM,  to  all  of  which  they  had  given  their  atten- 
■j  M»d  they  went  tliroagh  and  analysed  each  of  the 
*™  nippoaed  delnsions,  and  argued  that  one  and  all 
were  attributable  either  to  the  peeulhv  cus- 
piuid  education  of  Orientals;  to  the  actual  eustence 
facts  wfaicli  might,  under  the  urcumslances, 
^justified  the  delusion ;  or  to  the  fact  of  a  hoax 
Icsn  praetised  on  him.  Alluding  to  one  <^  his 
rektive  to  his  wife,  they  stated—**  The  Im- 
-00  doubt  a  ddusive  one — to  which  we  are 
"g,  arose  in  his  mind  during  the  period  in  which 
'^^ttcated  as  insane.  It  entirely  fiaUs  in  with  onr 
^mnee,  tliat  delndve  opinions,  thns  formed  and 
P  Arengtbened,  may  snrvive  the  insane  state ;  and 
7!*rf  opinion  that  we  should  act  with  very  great 
9"Ke  if  we  should  consign  a  patient  to  a  madhouse  on 
^^•and  of  his  continuing  to  assert  one  morbid  im- 
when  the  entire  context  of  his  character  indi- 
*»«Bity.''  And  they  ended  their  report  by  stating 
■opinion,  that  the  commission  onght  to  w  imme- 
nperseded.  Some  other  facts  of  this  extraordi- 
and  th«  Minfuiaed  origin  of  the  present  petition, 
Chancwior  In  hia  judgment. 


HoH,  B.  Paimer,  and  L.  ShadweB,  In  support  of  the 
petition. 

Belkellf  Caltertf  and  Gt^wd,  for  the  committees  of 
the  persm  vi  the  lnnatio.--[Tney  referred  to  the  caaea 
of  Waring  r.  fVarinff  (12  Jur.  947)  and  7%e  Attorn^ 
Qmmd  v,  Pamther,  (3  Bro.  C.  C.  441).] 

lAojfd  and  Itorria.  for  the  committee  of  the  estate. 

JaiM*  Parier  and  E.  F.  Moorey  for  the  next  of  kin 
of  the  Innatic. 

RoUy  in  reply,  referred  to  Em  parte  Hofyiandt  (11 
Ves.  10),  Fritehard  on  Insanity,  and  ConoUy  on  Di- 
sanity. 

April  20. — Lord  Chamcklloe. — The  circumstances 
under  which  this  case  comes  before  me  might  have 
raised  much  of  difficulty  as  to  the  coarse  I  ought  to 
pursue.  I  owe  a  most  important  duty  towards  the 
person  in  whoss  name  the  petition  is  presented ;  but  I 
also  owe  a  duty  towards  tiie  Court  over  which  I  preside, 
in  which  all  those  who  are  under  tlie  necessity  oi  resort- 
ing to  it  are  interested.  In  tiie  ease  of  infonts  it  is  the 
haoit  of  the  Court  very  much  to  disregard  form,  when 
necessary.  In  order  the  better  to  protect  their  interests; 
and  in  some  respects  lunatics  may  be  snpposed  to  be 
entitled  to  a  similar  privilege.  But  a  party  who  applies 
for  a  supersedeas  of  a  commission  can  liardly  be  con- 
sidered as  entitled  to  such  indulgence;  he  comes  here 
asserting  that  he  is  of  sound  roind,  and  he  cannot  at  the 
same  time  claim  the  benefit  of  any  relaxation  of  the 
practice  conceded  to  those  who  are  of  unsound  mind. 
This  distinction  ou^ht  not  to  be  carried  too  far;  but  the 
history  of  this  petition  will,  I  thinlc,  demonstrate  that 
it  would  be  most  iigurioos  to  the  interests  <^  the  claai 
of  unfortunate  persons  who  are  under  the  protection  of 
the  Court  to  disregard  it  altogether.  This  is  the  fifth 
petition  for  a  supersedeas  wtiich  has  been  presented 
since  the  commission  in  1843,  under  which  the  petitioner 
was  found  to  be  of  unsound  mind.  The  fourth  petition 
was  presented  in  June,  1848,  and  was  supported  by  an 
affidavit,  among  others,  of  three  physicians  in  Paris,  by 
which  they  certified  that  they  haa  examined  the  state  of 
Mr.  Dyce  Sombre's  mind,  and  that  they  considered  him 
fully  competent  to  the  management  of  himself  and  his 
property.  There  were  also  affidavits  of  many  persons 
of  station,  both  French  and  English,  who  spoke  to  the 
general  pvopriety  of  his  conduct  at  Fuis,  and  stated 
that  they  believed  him  to  Iw  in  fhU  possession  and  en- 
joyment of  his  Intellectual  laities.  The  petition,  so 
supported,  prayed  that  the  commission  mt^ht  be  super- 
seded ;  and,  in  order  thereto,  that  the  petitioner  might 
l>e  examined,  if  I  should  think  it  necessary,  by  such  phy- 
sicians as  I  might  appoint,  toaching  the  state  of  his  mind. 
I'he  course  of  my  duty  was  very  clear;  and,  by  an  order 
of  the  9th  August,  1848, 1  directed  that  tlie  petitioner 
should  attend  in  London,  and  be  examined  by  Drs. 
Bright  and  Southey,  who  had  examined  him  before,  who 
are  the  physicians  usually  consulted  by  the  Great  Seal 
on  such  occasions,  and  by  Sir  James  Clark,  who  waa 
named  by  the  committees  of  the  person,  and  also  by 
Mr.  Martin,  who  was  named  by  the  petitioner  himsdf, 
lUl  of  which  gentlemen  had  opportunities  of  being  ao- 
qu^nted  with  the  character  of  nis  malady,  and  particu- 
larly qualified,  therefore,  to  form  a  correct  opinion  as 
to  whether  it  had  ceased  or  continued  in  any  degree. 
All  the  evidence  which  had  been  up  to  that  time  ad- 
duced was,  as  a  matter  of  course,  laid  before  those  four 
gentlemen,  but  no  applicaUon  was  made  for  any  special 
direction  as  to  the  manner  in  which  the  examination 
was  to  be  conducted,  or  as  to  laying  any  new  evidence 
before  them,  or  supplying  any  supposed  omission  by 
other  affidavits.  The  conclusion  of  the  report  made  to 
me  by  those  four  gentlemen,  signed  by  them  all,  and 
dated  the  18th  November,  1848,  was,  **  that  they  re- 
gretted to  find  that  no  improvement  appeared  to  nave 
taken  plaoe  nnee  Mr.  Dyce  Sombre  was  fast  in  England; 
tha^  on  the  eontraiy.  Dr.  Bright  and  Dr.  Sostbqr 
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tbovght  h«  wu*  mow  «bvM>i|rij  usMuid  hi  mind  than 
when  they  had  examined  him ;  and  that  th*  nnder- 
si|?ied  w«K  all  o^ioa  that  ha  was  tput»  unfit  to  be 
entrusted  with  the  maaagemBot  «t  hm  own  alKura." 
A  lihorthaad  writer's  aotee  of  what  passed  at  the  «xami- 
nation  were  taken,  and  were  refemla  to  in  tb«  np<Hi  of 
th«  phy^aaa.  The  peUtion  comiac  oo  again,  on  Uie 
xepOTt,  on  the  22nd  December.  184B,  the  oonnsd  for  the 
petitioner  stated,  that  he  could  not  on  that  report  ask 
ibr  a  Bupersedeaa;  and  thereupw  the  ajnlieation  was  re- 
fused, though  no  wder  appears  la  hftva  wan  dnwn  «v; 
and,  upon  a  question  being  raised  as  to  the  costs,  the 
re^toBoenta  contending  that  UiedisMMid  with  coats  was 
seoessarj  in  order  to  protect  thera  against  a  Mpetidon 
of  aimilur  attempts^  I  declined  aaafcing  aay  order  at  that 
time  as  to  costs,  dueeting  the  petition  to  stand  over  as 
to  the  costs,  thinUtv  that  the  pendency  of  the  question 
of  costs  would  affora  a  sufficient  aeoarily  a^wiiat  any 
HABOcesBary,  and  thea'efare  improper,  r^>etitum  of  aaca 
M»plieatlonB,  without  a  sufficient  case  to  support  then. 
Tfothing  was  then  said  or  attensptad  hy  way  of  dis- 
puting the  coneotnoss  of  the  neport  so  nadc ;  there 
was  no  Mwposition  for  adducing  additional  evidcuca,  or 
any  inrthar  investigation  or  inanity ;  «nd  it  «ppea»d 
that  the  matter  was  set  at  reat  EortlM  pnMot.  andnn- 
leas  some  new  circa mstancea  should  arise  to  vary  the 
caaa  nude  on  behalf  of  the  petitioner.  Kat  long  after 
this  I  received  two  commuweatiooa  a  character  un- 
exampled, I  hope,  in  the  history  of  tUa Court;  the  first, 
dated  the  24th  December,  1848,  two  aavs  aOer  Ur. 
Dyoa  Sombre's  petitSon  for  a  supersedeas  had  been  m- 
fused  with  the  ooncurrenoe  of  his  profeanonal  adrisers, 
signed  by  five  phyidciana;  the  oiitet  was  dated  the  ISth 
January,  1841),  and  ugned  by  three  n^lemen  mi  four 
c^ber  gentiemen,  and  to  which  was  added  a  ttote,aigned 
by  Sir  Charles  Trevdyan,  of  the  Treasurr.  This  latter 
doeument  appean  to  have  been  intended  princqnlly  to 
introduce  the  Conner.  There  are,  howew,  pwrts  of  it 
oa  which  I  ah«U  pKaantly  make  soma  otaerrationa. 
The  whole  of  this  prooeadug  was  meat  lR«|alar  and  im- 
proper. Eve^  private  oommunicatisn  to  ajttdgef  for  the 
pnrpose  of  influendng  his  decavon  on  a  matter  publicly 
oefore  him.  always  is  and  oug^t  to  be  reprobated :  it  is 
a  eourae  calculated,  if  tolerated,  to  divert  the  oourae  of 
justice ;  and  is  coasldered,  and  ought,  periiaps  more  ftt- 
i|ueotly  than  it  is,  to  be  treated  aa,  ror  so  tt  really  is,  a  high 
contempt  of  the  Court; .-  it  is  too  often  exenaed  on  account 
of  Uie  statim  in  liie  wT  the  parties,  and  their  wpposed 
iignoranoe  of  what  is  dne  to  a  court  of  justice,  but  no 
mch  excuse  can  be  made  in  the  preseiU  instance.  If 
this  was  not  intended  as  a  privato  eommunioation,  why 
was  it  made  in  that  form?  Why  not  have  brought  it  be- 
fi«a  ttie  Court  in  the  usual  manner,  tiisongfa  tlie  aoU- 
tiUff  and  the  couDsel  of  tha  party*  who  sdone  can  be 
WQoyinised  by  the  Court  as  r^ms^itinr  liim?  I  have 
xaosivad  ihwi  two  o(  the  anbsariben  to  uiat  letter.  Lord 
CMnliennwa  and  Lord  Shtewsbory,  assuranoes  that 
nothing  disrespeetful  io  myaalf  was  mtended  br  that 
oommnnioation.  I  never  ooB«dezed  it  in  that  light; 
hut,  as  the  judge  of  the  Court  against  which  the  con- 
tempt has  Been  so  committed,  I  am  bound  to  enress 
mj  nigh  reprobation  of  the  course  punned ;  and  the 
more  so^  on  account  of  the  rank  and  station  d  tiie  par^ 
ties  to  It  I  cannot,  however,  but,  in  justice,  observe, 
that,  from  the  explaiutiou  given  to  me  by  Lord  Shrews- 
bury, X  am  satisfied,  fnmi  the  manner  in  which  the 
lattar  was  aobmittad  to  him,  and  hia  idgnatore  ohtiunsd 
to  that  he  waa  pot  amro  of  the  tnu  natuK  of  the 
fjwiaaction,  <»  of  the  purpoaa  for  which  it  was  intended 
to  he  uasd.  This  is  no  more  than  I  should  expect,  and 
am  ready  to  b^ve,  from  the  high  chanetar  deservedly 
home  by  that  nobleman,  and  bv  Um  hif^  princi^  by 
which  I,  from  personal  knowleme,  believe  him  to  be  on 
all  oeeasions  iuflneneed.  Havug  said  ao  miioh  on  the 
mhjsct     this  commuiUcation  aa  a  eoDiempt  al  Cmi^ 
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I  ham  to  eonrfdn- howit  aoi^  ts  farfbfues  n^i 
on  the  matter  d  the  fifth  pstitisn  far  a  aq 
which  baa  hecn  siasa  pwstartii  I  de  ast 
stalcauntaato  thetiueatwIudiMr.Dveei 
this  country  after  the  ewnm^isB  «f  &m 
but  as  by  my  order  the  pnteetieavasteesutiaMi 
the  report  OS  the  phyMaus  was  mads,  aaimbci 
is  dated  the  18th  Noven^,  lAU,  lautan ' 
tiiis  oMiBtiyaaaBaftor  that  tins;  aadlonaoti 
him  to  have  been  in  HusoannlcyaftsKthstMi 
baiy  when  «y  OBder,iH«nfcuiug  thafaasr  ] 
amda.  ThiaiaofaomeinaactaMehithsi 
how  ftr  I  aa  to  eonader  Um  fMm 
£9th  January,  1849,  as  the  act  ef  Mi  Djn : 
whoaa  former  petitiasi  for  the  earns  paipoii,  < 
own  eonenrrenee,  txp-oaswd  thm^  hii 
dismissed  on  the  22nd  Deoemhsb  OnHiki 
tmporta^  ovideaes  is  contained  in  a  kttir  <fl 
Sombm  to  mwel^  datod  Faif^  12th  ' 
and  its  aeveiai  inckiaurai^  «sie  of  which 
purporting  to  be  aigoed  hy  Anthooy 
other  pUc^  Dr.  Uahon,  and  addressed  ts  I 
Somhr^  which  ncitca  an  agrseaMnt ' 
ICr.  Z^caSarabfcui  teutfa  under  a  a 
which  Mr.  Dyes  Bonbia  ia  r^iessatsd  mt 
pay  thia  Dr.  UduMS  1<VM(U:  in  ease  the  e> 
lonaey  ahonld  ha  aapaifasded  thzough  bit  w 
tality  and  exsrtianB,  or  ha,  Kr.  Djee&nbe^i 
plaeed  in  the  uncoKtroUcd  pcaswiann    hh  f 
and  the  praceedingB  annulled  withhivr'^-' 
Decembw,  1846 ;  and  whidi  paper  also  iti 
to  this  latter,  a  contvact  beanng  date  Jslj,  1 
power  of  attoimey  baatiag  dato  the  26th  ii 
whereby  Cdonel  Dyee  Sombre  MfftbOtii 
his  ^^t,  and  nva  lam  fUl  power  and  moA 
onhisbehalf.  ThisagroeaMntappaaEstobswi 
in  fonenntU  April,  1648.  ThBpa(i«ioo,thiRhi 
nuary,  1846,  and  that  of  July,  1847,  wwt  *< 
totfaii  agmement;  hot, both  haviHftiIsa,itai 
that,aoeoidiw  to  itomry  tanns-alTtitle  ts  Ail 
or  any  part  of  it,  had  alaofiuled.  ButfcyttH 
doaare  I  find  another  paper,  putprntiof  t* 
by  A.  Mahon,  which  ia  as  iollowa U< 
of  Coh>nd  Dyee  Sei^na  havio^  in  Am 
an  end  to  the  agreement  of  July,  184fi, 
Hahon  was  antitkd  to  daim  lOJOOtU.  ss  au 
fi>r  his  servioBS,  riakL  rasponaiMlitiw,  sod  i 
the  supersedeas  otf  the  ooasmiseion  of  In 
Cotond  Dyoe  Sombre,  Dr.  Hahon  propM*  < . 
tmtora  to  estUusto  the  compewatinB  thstheai 
to  for  hia  aervioM  fipom  Jul^,  1845,  te  Afifl,! 

either  of  the  mauurs  foUewii^ :"E^''^**r.L 
tion  of  the  ItMXMU.  ia  Dr.  Mahon  eBtitled  to  tel 

crease  of  ineeme,  the  ZB-c^waing  the  ammf- 
{ha8taadiBgobtalnadiathaOonTtofChsae(iT,< 

Colond  Dyoe  Soodire  naay  within  a  sboit  ptu- 
sede  the  commission?   Has  Or.  Mahoa  doat  • 
oneJialf,orthrafr4bai4haoftheworicf 
per  annum  for  iliraa  years  are  the  «otiKi . 
phvsieian  or  sai^sean,  of  twen^  yeairf  stsosiafr  ^ 
wiio  devotes  himsdf  siMy  to  '^'*^J^j~' 
suit  in  Chancery,  upon  whidi  MM™. 
Here  oMues  the  most  important  jiart  (tttha  I 

**  To  Boanage,  oeodnot,  aad  obtam  the  £mai 
of  medicaTmen  of  the  firat  cmhieaes  ia  W 
party  enUtled  to  the £00,0001., agafaHtwhaa at 

sion  of  lunacy  ia  fn  ftaeas  who  lias  anesndsd  ts 
ing  a  loeua  stoadi  in  the  CmHaf  Oaaoenr  to  r 

the  eommiate,  and  who  hia  ausessded  ■  sa| 


ColooalDyoaEfraMainaeiBaftenimU 
entire  surplus  of  Us  hieoeaa  paid  to  Met.  Pyvl 

6402.  7s.  M.  ia  aMndoito  this  Dr.]iih«  l«< 
paid  aad  axpanaea  faMuad  in  Magiig  »• 
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ttRDN^  wd  iMiL  fbrserriea,  Ionm,  and  UaMUtiet 
tend  by  thv  Or.  Bfahon,  imkio^  togetlnr  2140/. 
U;  tkt  MOA  7«.      to  be  pdd  immediately;  the 
K  t*  kt  paid  in  notei  at  wioos  Hmm,  the  Ual  at 
tm  mooths  after  date.   Mr.  Djree  Sombr^  1b 
Kto  meof  tSth  Janiai7lnl»eonipkdBS  of  this,  and 
tk  017,  Ibr  Dr.  Mdum,  vIm  was  to  Ttotln  10,000/. 
I  iiMwdwl,  a&d  is  that  vrcnt  enty,  has  obtafaitd 
U.  OB  Uhm.   Lannage  adapted  to  tha  oTdtnary 
Mif  nasklad  mud  b«  foimd  wmntfaig  in  any  at- 
it  W  «xpre«  the  opiiiioa  Of  any  honest  nuad  of  snoh 
iMidkoasthle.  While  phmdenng  Mr.  Dyce  Som- 
fe  t  auuuier  and  by  aneaos  whfeh  oonM  not  be 
Had  agtimt  one  of  aonnd  mind.  Dr.  Mafaon  r»- 
■ii  hba  as  eoibpetent  to  msnage  his  own  affliln, 
Iteb  10,OOOr.  not  too  large  a  ram  for  the  service 
iadog  Die  to  adopt  that  opiDlon,  part  of  which  is 
apomd  In  nwMghiy,  eondnctuiBj  wd  obtalntng 
NBnble  report  of  umIcsI  mm  of  the  font  emi- 
ailedie  sulty  ^  Mr.  Dyee  Soinhn.  Unlbrta- 
WkrlCr.  Dyee  Sombre,  notwHbstanding  his  ex- 
HMfanatthction,  it  ^pcars  that  ha  la  afpAa  in 
Ml  «f  Dr.  Mah<m,  'but  wiiether  mder  the  old  or 
anrtgieement  doea  not  appear.  I  strongly  sns- 
ksmnr,  that  h«  b  as  much  the  author  of  thie 
tatSimnryt  180»  as  h«  was  of  the  fomer,  «d 
lb.  DyoB  Sonbn  knew  nothing  of  it  fbr  some 
«ftv  the  prepuation  had  been  made  ibr  Its  pre- 
bn.  1  ham  stated  that  It  did  not  appear  at  what 
fr.DyesSombm  left  Enriaad;  if  he  left  It  soon 
%  lepert  of  the  18th  ^oreDsber,  he  eonid  not 
ten  a  party  to  the  proeeediiw  I  atn  about  to 
lis;  and  If  he  waa  in  Eaaland^  H  la  clear  that 
IM  hi  time  pwiceadiMa  «d  not  thbak  it  neeee- 
bemadt  ot  commmiieate  wttik  him  on  that, 
^Iheebjeet  wsa  to  here  H  beUend  that  he  was 
■a  if  mmd  mhid,  and  e^ble  of  nanapng  his 
Uk,  Tbefirtt  doennent  before  m*  on  this  part 
^NkfKt  la  a  letter  from  Lord  Combemiere  to  this 
ma,  dated  the  Sth  December,  1840,  which  seems 
Miklle  fast  soggestion  of  the  letter  to  me,  and 
■  nt,  I  tppniiwod,  hare  been  written  after  some. 

If  the  exAmhuKioos  by  the  fire  physicians  baa 
>?be»-the  nrtitiea  staHnr  thU  they  took  plaee 
Kb  Um  18th  Novembw  and  the  22ud  December, 
htter,  dated  the  Sth  December,  comneneing 
"1  was  much  aAidd  that  our  friend  would  not 
'tff>«4examlnatiDB;  be  is  sane,  bat  so  exceed' 
hvndent  nd  obaCfaMla  that  I  teally  aee  no 
Mof  Us  emandpaHon.  A  paper  te*  tiM  fbtlow- 
fcl,  sod  dgned  by  Lord  Dowmhlre,  Mr.  I^rln- 
kywF,  lad  many  others^  m^hf— <lt  is  part  of 
imt  letter)— « Blight  have  aeme  weight  with  the 
Wor."  It  tiMBflaggeetswfaat  was  adopted  in  the 
E  "at  to  me,  and  oondndes  Arts :— *•  I  wtah  yon 
■m  Kr.  PHiieep  and  ray  ather  fHcnds  of  the  eolo- 
■d  itate  mr  ojHRion  aat«  what  Is  best  to  be  dotie 
»coloaeL  I  am  ghid  to  find  that  yo«  are  likely*' 
[HOr.Mahen)  "ta  bare  yeur  just  cTahns  set- 
la  Ais  letter  there  Is  n«  dhnion  made  to  any 
nrsaUsntion,  unless  tiie  fast  sentence 
IjMH  no  sa^estion  of  anreonmnnicatlen  with 
somhn;  bnt  hi  a  eobeeqnent  letter  to  the 
Mihon.  dated  tbe  10th  Dsceaaber,  IMB,  Lotd 
""■ere  lays,  **  The  aaggestton  I  wrote  In  a  hnr- 
l^Rur  a  few  days  ago  may  he  dhewn,  aa  also 
Jj"^lethesaediealme«^  aad  eonelodes  thns:— 
be  h  London  for  m  day  or  two  in  /annary, 
"*ttbe  glad  to  infena  th*  meAari  men  as  to  my 
"ofOe  eoM."  It  esenr  that  Dr.  Mabon 
■•"»  sog^wted  SDmething  a*  to  fsrther  medical 
^yttm;  it  wm  port  of  ni  former  contnct,  fai 

■veanoie  repon  ot  BOaMai  wm  of  ne  siat 
^  Vr.  DywSN^  M  ■ 


phyakiane,  I  pteeome,  eeleeted  by  Dr.  Mabon;  b«t 
wlien  the  examinations  took  |4aee,  I  hare  no  infonu- 
tioD,  except  that  they  took  placa  between  the  18th  IVo- 
vember  and  the  22nd  December;  but  I  cannot  sappoee 
that  Mr.  Dyee  8ombn  enhmiUed  to  them  with  any 
view  of  qiplylng  Min  for  a  snpenedeas,  because.  In 
his  letter  to  me  of  the  12th  January,  1849,  he  not  only 
makes  no  olln^n  to  any  sneh  IntonttoD,  bnt  suggests 
and  prays  ftnr  aome  amiMement  of  details  respeetli^ 
his  properQ^,  iriiieh  wonld  be  prfectly  useless  11  there 
had  beisn  uy  probabiBty  of  the  commismon  h^ig 
sDperseded,  and  prematore  if  there  had  been  mj 
intention  existing  to  make  any  new  attempt  for  th^ 
purpose.  The  petition  itself  was  not  presented  till 
the  29th  January,  1849;  rad  I  am  ready  to  beliere, 
from  tiM  chanctor  of  the  solicitor  who  presented  this 
petiUon,  that  ewythhit  nnce  the  matter  has  been  in 
ma  brads  has  been  regtuarly  conducted;  but  although 
Mr.  ShodwtU  has  made  two  a&darlts— one  on  the  Imh 
Janaary,  ud  the  other  mi  the  3rd  Manh,  1849— in  tin 
first  of  whteh  ba  fiiUy  and  aatisfoetorily  expUas  the 
part  ha  took  fai  the  petlUon  of  1848,  he  Is  totally  mient 
as  to  what  part  he  took,  If  any,  hi  the  petition  of 
1849,  and,  what  waa  moat  material,  on  the  measures 
which  preceded  it  Bnt  that  is  not  all ;  for  he  says  In 
his  last  afhdarU  that  he  was  no  party  to  the  writing  or 
sending  the  letter  of  the  18th  Jsoaary,  1849 ;  that  It 
was  done  sntirely  without  his  knowledge,  advice,  or 
direotkm ;  rad  that  he  never  read  the  contents  of  the 
letter  until  aftw  be  received  a  copy  of  it  from  the  Lord 
Ch*nc«Uor'i  secretary  of  lunatics ;  and  that  every  peti- 
tion he  had  prepared  in  this  matter  bad  been  done  under 
the  direction,  and  at  the  very  importunate  reqnisttion, 
of  Mr.  Dyoft  Sombre  htmsw;  rad  tliat  he  had  from 
time  to  Ume  ncdred  nnmerona  letters  from  him  in- 
stmeting  him  on  this  matter ;  and  that  he  had  through- 
out acted  under  those  Instmetions,  rad  by  the  advice 
of  counsel  in  the  matter.  This  leavee  untouched  the 
question  whethet  this  petition  is  one  of  those  alluded  to; 
bnt,  assuming  that  it  waa  so,  the  ease  remains  the  same: 
for  after  tiie  case  has  been  got  u^s  and  the  medical 
opinions  pronounced,  it  Is  not  to  be  supposed  that 
Mr.  Dyce  Sombre  would  have  withheld  his  sanction  to 
the  prenentation  of  the  petition ;  but  I  eranot  suppose 
that  he  know  aoythtng  of  it  at  an  eariier  period,  or  that 
his  solicitor  w  counsel  had  raything  to  do  with  it  until  it 
beeante  seeesMiy  that  thejprevions  arrragemente  should 
assume  a  rwvlar  form.  Ffndbig,  then,  that  tills  petl- 
ttoB,  theagh  not  presented  till  the  29th  January,  1840, 
most  lurre  been  contemplated  eariy  in  December,  rad 
on  the  22nd  of  that  month  a  former  petition,  for  the 
same  purpose,  was,  with  the  concurrence  of  tbe  soUcitor 
and  the  counsel  for  the  petitioner,  dismlsasd;  and  the 
petitioner  rad  his  legal  advisen  were  not  parties  to  the 
getting  up  of  tilts  case,  bnt  that  it  appears  to  have  hem 
got  up  rad  managed  bv  Dr.  Mabon,  who,  on  a  former 
ooeasion,  had  got  the  lanatic  to  promise  to  give  him 
K^OOOf.  if  be  had  sacceeded  in  superseding  the  com- 
mMon,  by  maw^ng,  conducting-,  and  obtfdnlng  the 
fiwonrable  rmort  of  medical  men  of  the  first  eminence, 
and  who,  hsvmglriledjgotfran  him  21402./  andthattiu 
fint  step  taken  tor  effsecngr  that  Vorpoas,  in  the  expeeCa- 
tioa  that  it  nright  boveeome  weight  with  me,  was  to  sbikI 
me  nrkratdy  a  totter  ^ned  by  several  neblemcn  and 
MntieBen,  and  a  certificate  rigned  by  five  physlctans  of 
known  and  wril-merited  cefebrlty ;  I  do  not  think  I 
should  be  doing  my  duty  to  tbe  inriadirHon  I  am  ex- 
eidring,  and  to  the  interests  of  the  many  unfortuni^ 
persons  who  am  subject  to  H,  if  I  ^nld,  on  such  a 
pmeeedlng,  give  effect  to  any  fcvoumI>Ie  optnlwt  I 
might  have  rormeden  the  nal  merits  of  the  ease.  I  ant 
ne^  however,  imdw  the  neeesi^  of  coming  to  any  co»' 
ebision  en  that  petnt ;  fov.  If  this  proceeding  liad  not  been 

r!  to  the  moliy  eb>cti«M  I  ban  dhided  to,  I  should 
be  rf  ifMiii  llal  I  wgbl  ne«tof|Mwils  maoan- 
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miarion.  Befon  I  enter  ob  tbb  part  of  the  caie,  I  beg 
tliat  I  may  not  be  nnderstood,  m  what  I  have  aaid 
or  say,  as  imputing  to  any  of  the  phyaiciaas  who 
rigned  the  letter  to  me  any  intention  to  deceive  me, 
or  to  raggeet  that  they  do  not  honestly  and  stneecely 
entertain  the  pinions  uiey  have  expreMed.  I  have  no 
donbt  they  do ;  but  I  have  seen  enoogh  of  profeaatoiiftl 
opinions  to  be  aware,  that  in  matters  of  doubt,  upon 
which  the  best  oonttructed  and  the  best  informed  minds 
may  differ,  there  is  no  difficulty  in  procuring  profes- 
donal  opinions  upon  either  nde.  If  the  question  in- 
volvea  any  theory  or  principle  upon  which  the  members 
of  a  profession  ace  divided,  the  course  is  obvious;  but, 
on  an^  other  sobject  of  doabt,  any  party  aeekmg,  for 
pecuniary  advanta^  to  himself,  to  obtun  an  object  by 
managing,  conduotiiw,  and  obtaining  the  favourable 
reports  of  prDfeaHonaTmea,  be  would  find  no  difficulty 
in  procuring  such  favourable  opinions.  I  have  no  in- 
formation in  what  manner,  or  by  whom,  those  five  pby- 
ncians  were  selected,  or  whether  with  or  witliout  any 
previous  knowledge  of  their  opinions  on  this  particular 
case,  or  the  tendency  of  any  theory  by  which  they  might 
have  been  influenced.  For  anything  that  appeara,  many 
others  may  have  been  applied  to,  end  their  opinions 
not  taken,  because  they  were  not  likely  to  be  favour- 
able ;  or,  if  taken,  are  not  produced.  There  is  no  evi- 
dence that  this  was  so,  but  there  is  no  proof  to  the 
contnuy ;  and  the  whole  having  been  conducted  pri- 
Titely,  aikd  withovt  the  knowle^  of  the  parties  who 
rapport  the  eommiirion,  very  Uttle  reliance  «ouId,  for 
those  reason^  be  placed  on  opinions  given  under  such 
circamstapcea.  But  I  must  look  to  the  letter  itself, 
and,  ooming  from  five  physicians,  I  should  expect  a 
medical  opinion  as  to  what  appeared,  on  examination, 
to  be  the  state  of  mind  of  the  party  examined ;  but 
that  forms  a  very  small  part  of  their  report.  They 
say  that  they  have  eeen  the  reports  of  1847  and  1848, 
and  the  short-hand  writer's  notes  taken  on  the  latter 
inquiry ;  but  they  say  nothing  of  the  many  affidavits, 
which  constitute  a  most  important  part  of  the  evidence 
in  this  case.  It  appears,  however,  that  they  did  not 
confine  their  inquinee  to  what  was  so  &r  a  part  of  Uie 
evidence  in  the  caae;  bat,  in  order  to  explain  away  acts 
and  (pinions  which  hod  been  treated  as  delumons  and 
evidence  of  unsoundness,  there  was  brought  before  them 
evidence  of  various  kinds^  of  the  truth  and  validity  of 
vhieli  they  could  not  have  the  means  of  judging,  and 
which,  the  whole  being  ex  parte,  there  could  not  be 
any  means  of  testing,  and  some  of  which,  at  least,  was 
evidently  not  to  be  trusted.  For  instance,  on  the  subject 
of  the  legitimacy  of  lladame  Solaroli,  they  refer  to  let- 
ters of  Mr.  Bere  and  Hr.  Princep  for  facte  which  they 
tbink  will  explain  the  apparent  delunou.  So,  with 
reepect  to  the  imagined  conspiracy  of  the  East  India 
Con»>any,  they  assume  a  fact  stated  in  a  letter  from 
L(»dCombemwrs,  and  lay  that  they  are  satisfied,  from 
docnmente  they  have  examined,  and  which  they  had 
]»foTe  them,  thai  his  siupieiaiu  might,  under  the  cir- 
cnmetaneee  of  the  case,  wiee  in  a  veiy  sound  mind. 
As  to  General  Ventora,  they  di^rase  of  his  ease  by  a 
letter  from  Blr.  Prinoep,  stating  his  opinion  as  to  the 
meaning  of  an  Hiodoetence  expression,  differing  from 
what  was  understood  of  it  by  the  petitioner  hmiself. 
So,  with  respect  to  Mr.  Dyce  Sombre's  unfounded 

1'ealooay  of  his  wife,  they  dispeee  of  it  by  referring  to  a 
etter  from  Lord  Combermere  to  Dr.  Mahon,  of  the  8th 
Decemberj  1848,  in  which  he  suggesU  that  uere  should 
be  steted  in  the  letter  propoeea  te  be  written  to  me, 
that  some  of  the  uuders^eo,  who  are  acquainted  with 
Urs.  Dyce  Sombre,  are  of  opinion  that  nor  manners, 
&0.  with  men  were  such  as  ta  kindle  nnpleannt  feel- 
ings In  «  breast  leas  Miceptiblt  than  tliat  of  the 
colonel.  This  Mssage  was  copied  Into  the  letter  to 
me  of  the  18th  January,  1849,  and  has  produced  con- 
tadictions  from  ^narteia  entitled  to  pemci  credit,  and 


which  leave  no  doaht  on  ny  idadirf  ito  bnir  vkd 
unfounded.  It  has,  indeed,  been  disdiined  bvLij 
Shrewsbury,  and  it  ia  takm  to  hinielf  by  Lm  Cti 
bermere,  in  ihis  affidavit  of  the  Uth  Fwrutjr,  IM 
but  in  a  very  different  fitrm  from  that  of  the  ktta 
for  he  there  says,  "  I  am  acqoHoted  with  Mn.  D|i 
Sombre,  who  I  always  conndered  te  be  &  nnoe  of  ^ 
blemidied  diaracter;  bat/Aoiw  heard  tastbcraa 
ner  with  men  was  such  as  might  be  likely  U  kiid 
unpleasant  feelings  in  a  breast  less  sasoi^tiUe  dk 
lousv  than  that  of  Mr.  Dyce  Soisbre."  Has,m 
Lord  Combermere,  in  his  affidavit, states  tlatlnli 
heardf  the  five  phystciano,  looking  at  bii  M»3,w^ 
have  assumed  to  be  a  Aut,  terting  on  the  pioii 
knowledge  and  obiemtum  of  luaCwdi^;  wUcI 
•u£Bcient  of  itself  to  deetny  the  volqa  ef  their 
sions  upon  this  point  Bui  I  cannot  pea  over  fl 
put  of  the  case  without  expreanng  my  cksi  | 
cided  opinion,  that  there  is  not  the  di^iteet  finsdiii 
for  what  Lord  Combermm  savs  he  fass 
after  anxious  and  r^teated  conssdeiatioft  of  dl  ^ 
and  evidence  of  the  case,  I  tlunk  Uut  nit  tstr^R 
the  oonduot  and  monaer  of  Mrs.  Dyce  SoBfa»JM{ 
to  be  IrreproachaUc,  bat  thai  her  condacL  aderij 
most  punfol  and  croel  dreumstances,  eduUli  at^ 
patience  and  eourage,  affection  and  devotiM  V>  ^  "I 
band,  than  the  roost  ardent  admirer  of  tbeftwle 
racter  oonid  have  imagined  peeable.  Thii  ^— " 
thus  founded  on  statenbente  not  proved,  and 
aoma  of  whidi  am  proved  to  be  Mae,  would  bt 
ae  to  any  oowduakni  drawn  from  each  pKniaii 
contains  other  matters  of  observaUon,  wUck  I 
pass  over.  It  states  that  the  report  of  No»»kc, 
IS  founded  on  grounds  which  miabt  be  adnittM^ 
justifying  the  conelurion  that  Mr.  Dyee  Swln  ■ 
sane,  and  that  the  opinkm  of  those  wberiwdtbt- 
might  be  put  aside,  on  the  ground  that 
voire  any  proof  of  insanity ;  and  it  aflfrwiai 
that  the  appropriate  proof  of  inasnity  eenifx' 
different  matenal,  which  they  have  b«n  lam* 
cover,  either  in  the  reporta  of  the  rrferetiiWM 
sitions  on  which  the  laat  one  was  founM;  m 
alluding  to  what  they  admit  to  be  aa  c^^"'',^ 
namely,  the  imagined  oenspiracy  of  tht  J^'f 
Company,  they  say,  "  The  unpreawon— no  jS 
lottve  one— to  which  we  are  referring,  » 
during  the  period  in  wbieh  he  was  treated  •  ""J 
It  entirely  Mis  in  with  our  experioiee*  that  «M 
opinieau,  thus  formed  and  thus  strsucUiesed. B»jm 
Vive  the  insane  state;  and  we  an  of  op^^JJ*! 
should  act  with  very  gntA  iiuustice  if 
sign  a  patient  to  a  madhouee  on  ibo ground  «  m*t 
tinumg  to  assert  eaa  morbid  imprentoo,  ««■  »*« 
tu?e  context  of  his  character  indicates  ■aity.  «« 
states  that  I  hod  given  Mr.  Dyce  Sombre  M  BjW 
action  abroad,  which  u  directly  ooBtmgr  to  wf|<^? 
condudes  thus:—*'  Bui  haman  endannes  basin 
and  we  fear  thai  the  Momre  and  aooeTsacs  t» 
Mr.  Dyce  Sombn  k  subjeeled  nwy  >U»stily ' 
peinsted  ia,  to  mental  obeBatMu  and  hoMf  >» 
Such,  my  Lord,  are  our  reasoaa  for  sfimiag 
commission  under  which  Colonel  I>y«»?«?","3 
trolled  ought  to  be  immediatdy  sufertedcd.  » J 
be  recollected,  that  it  had  been,  but  a  few  u«J^ 
stated  that  Mr.  Dvoe  Sombre  had  be«  «»™  3 
uncontrolled  use  ot  the  surploa  of  his  j3 
Uberty  of  actiou  abroad.  Sncharatheoefflioii*»"T 
aU  the  five  physicians  have  affixed 
their  affidavita^  some,  paitieuloriy  Dr.  2 
Feivuson,  do  not  go  se  Car,  bBtotbeitgorvUMri^ 
Dr.CostoUe  aavs-"HdoeaaoteoaaiH«tfc..«r°S 
that  peiionskboaringanderdshuiM«f>o^ 
be  aUe  te  eonoeat  «noh  dduion  for  •yjL'g 
under  banasing,  freqaent,  and  P*«*?f*!V3i» 
tion^  thepw^nUifc  ia  fiu<,ii»eif««^" 
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(ftrt  by  Uw  ray  nfttoic  of  hu  mmtal  afifectton."  It 
kvalmjt  ffom  these  opmioiH,  thus  «zprMHd,  to  b«- 
■rtaui  wMt  is  really  mwai  when  it  u  etated*  that 
itat  hu  been  sni^HMed  to  be  deln^D*  are  capaUe  ef 
mUiiatioii,  and  an  not  proof  <^  uneoundnees  of  mind ; 
w  it  would  eeem  that  an  opinion  was  intended  to  be 
noosed  that  Mr.  Dj^ce  Sombre  never  was  the  proper 
foject  of  a  commission.  If  thej  Iiad  known  some- 
iiDg  more  of  what  had  taken  }4aee,  and  partienlarly 
fftKy  bad  read  the  judKnient  of  Lord  Lyndliurst,  in 
iiput,  1844,  in  which  tne  facts  are  put  together  and 
terred  upon  with  the  greatest  accuracy,  and  with 
^ebsncterlBtie  preoisiim  and  clearness,  such  an  opi- 
"  I  vodd  not  nare  been  haaarded;  but  possibly 
tthoBgh  clearly  expressed,  was  not  intended,  be- 
K,  in  commenting  on  a  now-admitted  existing  delu- 
,  otoiely,  the  soi^osed  eomyiraey  of  tha  East  India 
ay,  they  treat  it  as  not  being  evidence  of  un- 
HB,  because  they  say  it  falb  In  with  their  ex- 
.Mwe,  "that  delnsiTe  opinicms,  t^tts  fonaed  and  thus 
Wii^Hiedj  may  sorriTe  the  insane  state."  If  such  be 
UrMBtn  intended  to  l>e  expressed,  there  can  be  no 
WKrMt  as  to  the  conclusioa  at  which  those  gentle- 
anhsTC  mired,  as  to  the  absence  of  all  unsoundness  In 
fr.  Ojtt  SombnVmind ;  but  such  ophiions  will  have 
ftdMt  in  supporting'  the  advice  which  those  gentte- 
iin  have  given  me  at  the  close  of  their  letter — that 
ftitommisBion  ought  to  be  immediately  superseded.*' 
■■eii  often  great  difficulty  in  ascertaining  whether 
Intxkts  unsoundness  of  mind  of  a  chaneteF  to  sub- 
Ill  the  party  to  the  operaUonof  seommisslon;  but 
w  the  joty  hare  affirmed  that  praposHioa  by  a 
iHet  anquestioned,  the  Great  Seat  has  been  most 
Mmu  in  supeiaedii^  it.  Cases  conUnually  arise  in 
Wi  it  is  done ;  bat  tuthough  delurions,  and  even  ge- 
M  iBSNritr,  may  exist,  yet  the  Great  Seal  may  with- 
■MscemmHsion  if  it  is  not  required  for  the  protection 
Afmoa  er  property.  Yet,  upon  application  fbr  a  su- 
diflferent  eonuderations  regulate  th«  die- 
Mn  of  the  Court.  There  may  be  no  proof  of  the 
■Kauthe  time,  butit  may  be  likely  to  recur;  and 
•k>ritill  exist,  bat  the  patient  may  hare  the  power 
^WMsl  it.  The  permanence  of  the  yestoration  may 
■I  desbtfnl,  and  time  u  then  taken  for  the  proof  of 


l^inton  has  been  superaeded  when  any  distinot  de- 
pun  eontiamd ;  and  when  the  physicians  tell  me  that 
pMSstenoeof  adelusion  is  not  inconsistent  with  sound- 
Pb  tf  moid,  they  appear  to  me  to  eonnder  the  deluMon 
■twpsnts  disease;  whereas,  in  fact,  itisonly  a  symp- 
tenlt  of  a  diseased  mind,  and  may  exhibit  itself 
^  or  less  distinctly ;  but,  so  long  ss  It  exists  at  all, 
tnnrt  be  an  nnscmndness,  the  origin  of  its  exist- 
>  When,  therefiwe,  they  tell  me,  that,  netwithstand- 
t  m  existing  ddasion,  the  mind  is  sound,  and  that 
>  Mumiirion  oogbt  to  be  superseded,  they  appear  to 
iloiuvoln  themselves  iaa  contradiction  in  the  duty 
"  nderlake  to  perfonn,  wUeh,  if  otlwrwise  de- 


.   P  supposed 

■  Mond  mind:  ?   Why,  that,  Mr.  Dyee  Sombre 
^||B;«Rtain  real  or  supposed  chums  against  the 
y  wdia  Company,  Uiey  have  conspired  ^ff^inst 
'■■iMii  for  what  purposef   To  induce  an  incestuous 
*g«ton  between  his  fether-hi-Iaw  and  his  wife,  of 
parity  and  virtuous  oonduot  he  is  snpposed  to  be 
_2|[«niviiKed.   And  it  must  be  recollected  that  this 
^'■■Mihas  led  to  challenges  from  Mr.  Dyee  Sombre 
of  the  dirM^tors  of  the  East  India  Company ; 
b»  l«tt«r  to  me  of  the  12tb  JanoaiT,  1849,  it 
7«7  appcan  thrt  ha  was  at  that  time  under  the  in- 
EthenBo  dflluiioii,  Uiinktiig  that  Sir  Ridind 


Jenkins  was  acting  in  the  prosecution  of  the  snpposed 
oenapiracy,  and,  to  forward  such  object,  had  abstracted 
two  of  his  boxes.  There  Is  now  also  before  me  evi- 
dence upm  the  subject— the  most  important  and  most 
distowdng  In  its  consequences— of  the  delu^ras  under 
which  Mr.  I^rce  Sombre  had  laboured  with  respect  to 
the  imagined  infidelity  of  a  faithful  and  virtuous  wifo. 
The  most  satisfectory  proof  of  the  Recovery  from  an 
unsound  state  of  mind  is  the  amvictlon  of  the  non- 
reality  of  the  deluuoDs  which  arose  from  the  disease. 
A  denial,  often  resorted  to  for  a  particnlar  purpose,  of 
their  continuance,  against  evidence  that  they  exist,  or 
an  attempt  to  explam  them  as  not  unreasonable,  unless 
very  satisfactorily  made  out,  not  on]y  does  not  lead  to 
any  conclusion  of  recovery,  but,  leaving  the  evidence 
of  onsoundnesa  untouched,  shews  only  the  ingenuity 
in  concealing  the  inflnnity,  which,  not wlthstauain^  the 
opinion  of  the  five  phvsidans,  is  certainly  often  found 
to  co-exist  with  tt;  ana  this  ingenuity  is  dwly  posscnsed 
and  practised  by  Mr.  Dyee  Sombre.  In  his  letter  to  me 
of  the  12th  January,  1840,  In  commenting  on  sever^  of, 
the  opinions  attributed  to  him  as  delusions,  he  attempts 
to  explun  and  justify  them,  and  does  not  admit  any 
conviction  of  their  having  been  delusions.  If,  there- 
fore, they  ever  were  so,  they  still  remain  the  same. 
Such  is  the  case  with  reg^td  to  Lord  Ward.  Mr.  Dyee 
Sombre  had  known  Lord  Ward  in  England ;  he  had 
met  him  at  Lord  Shrewsbury's.  He  states,  that,  seeing 
him  in  a  library  at  Rome,  he  went  up  to  him,  and  ad- 
dressed him  as  Lord  Ward,  ^waking  to  him  about  the 
Bern's  monument,  and  offered  him  200^  far  his  as- 
sistance. At  this  time  Lord  Ward  was  not  at  Bome» 
but  in  Mr.  Dyee  Sombre'a  letter  to  me  of  the  12th 
January,  1849,  he  says,  "  1  certainly  saw  the  same  Lord 
Ward,  or  rather,  wUom  I  had  tsken  for  Lord  Ward 
some  years  before."  But  as  to  the  Lord  Ward  whom  be 
first  knew,  there  could  be  no  mistake,  because  he  met 
him  at  Lord  Shrewsbury's.  All  ttiat  he  supposes  to 
have  paMcd  at  Rome  was  probably  the  creature  of  his 
own  disordered  imagination ;  but  he  still  believes  it  t& 
he  real.  Similar  observations  apply  to  his  challenge  to 
Prince  Doria,  at  Rome,  for  a  supposed  insult  in  London 
at  a  time  when  the  Prince  was  not  here,  and  to  the 
other  subjects  commented  on ;  but  I  particularly  allude 
to  the  delusion  respecting  Mrs.  Dyee  Sombre.  It  is  true, 
that,  when  examined,  he  has  not  <tf  late  persevered  in  the 
opinions  he  for  a  long  time 'expressed  on  that  subiect. 
This  may  arise  from  two  causes :  he  may  have  been 
told,  or  he  may  himself  have  since  discovered,  that  this 
was  the  point  most  relied  on  in  support  of  his  supposed 
unsoundness  of  mind ;  in  which  case  he  would  disclaim 
any  such  opinions  as  now  existing,  though  he  would 
justify  their  having  been  at  one  time  entertained ;  and 
this  is  precisely  what  he  has  done.  The  lan^;uage  he 
uses  is,  **  You  and  every  one  tell  me  that  it  is  not  so,, 
and  therefore  I  hare  done  thinking  about  it  ;**  and  those 
who  now  attempt  to  establisli  his  soundness,  though  of 
necessity  admitting  that  there  was  no  real  foundation 
for  the  impression,  attempt  to  shew  that  tiiere  was  so 
much  of  apparuit  ground  for  it  a>  to  mnove  from  it 
the  character  of  a  ddnuon.  Beyond  all  doubt  it  was 
a  delusion  of  a  most  extravagant  kind ;  but  Is  be,  in 
the  second  place,  now  convinced  that  it  was  so  ?  The 
facts  before  me  prove,  in  my  opinion,  that  he  not  only 
is  not  so  convinced,  but  that  he  professes  now  not  to 
believe  In  it,  beosuse  he  thinks,  that,  by  such  pro- 
fession, he  may  facilitate  the  supersedeas  which  he 
has  in  view.  He  professes  to  be  influeucdd,  in  the 
language  he  now  uses,  br  the  opinion  of  others,  and 
not  by  his  'own ;  and,  In  nis  letter  to  me  of  the  I2th 
January,  he  disputes  the  accuracy  of  the  report  of  the 
18th  November  as  to  the  time  attributed  to  what  he 
calls  a  change  of  opinion  on  tiiia  subject,  bat  does  not 
profess  any  sense  <»  the  opinion  having  been  a  deluiion. 
Bat  wlut  itaikef  me  most  upon  tuu  subject  it  the 
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meetinff  between  Kr.  and  Mrs.  Dyce  Sombre  oa  the 
10th  mrember  last.  If  the  disease  then  contmned, 
and  the  delorion  was  still  in  operation,  Mr.  Djce  Som- 
bre went  to  that  meeting  with  the  feelings  of  an  injured 
hosband,  to  see  once  more  a  guilty  wife,  for  the  purpose 
of  some  fins]  arrangement  for  their  separation.  It  the 
dlieaae  bad  ceased,  and  the  delusion  continued  only  in 
his  recollection  of  what  was  not  real,  but  which  nad 
possessed  fi>r  a  time  his  deranged  mind,  he  must  have 
ielt  all  that  would  touch  the  heart  of  a  man  meeting  for 
the  first  time  a  wife  devoted  to  him,  and  whom  he  had 
tenderly  loved,  but  whom  he  had,  under  the  influence 
of  a  diseased  mind,  most  croelly  treated,  whose  life  he 
had  attempted,  whose  reputation  he  had  endeavoured 
to  destroy,  accunog  her  openly,  and,  as  he  must  have 
felt,  without  the  slightest  csuse,  of  the  most  odions  of 
crimes.  Let  any  one  consider  what  must  have  been  the 
ftelings  and  conduct  of  any  man  under  such  circum- 
stances, and  then  read  the  account  of  the  meeting,  and  It 
will  be  impossible  to  come  to  any  other  conclusion  thui 
this,  thst  the  deluuon  continues  in  full  force,  but  that 
from  motives  of  policy  towards  himself  he  abstains  from 
exhibiting  evidence  of  it.  Such  is  the  new  evidence 
now  before  me,  and  which  is  to  be  put  in  connexion  with 
the  report  dated  the  18th  Noveml)er  last,  made  by  gen- 
tlemen who  hare  been  acqnuntad  irith  all  the  dnmm- 
atancea  of  Mr.  Dyce  SomoK^s  Itfe  fnm  the  conunenoe- 
ment  of  the  malady.  I  abrtidn  from  malciog  any  farther 
comments  on  the  manner  in  which  the  present  proceed- 
ing has  been  brought  before  me,  or  from  making  any 
more  of  the  maay  observations  which  arise  from  the 
papers  now  submitted  to  my  conmderation.  I  have  no 
dimcnlty  in  abiding  by  the  report  of  the  18th  Novem- 
ber, which  what  has  since  talcen  place  seems  to  me 
atroDgly  to  confirm.  I  must  dismiss  this  petition ;  and, 
if  I  had  the  means  of  making  those  pay  the  costs  of  it 
&om  whom  it  originated,  I  should  dismiss  it  with  costs; 
but,  as  the  matter  stands,  I  cannot  ssy  anything  about 
the  costs.  But  I  raurt  give  one  piece  of  advice  to  Mr. 
Dyce  Sombre  before  I  conclnde.  He  must  not,  in  the 
flnt  plac^  8u|»>08e  that  the  door  of  the  court  ia  shut 
against  him  because  this  petition  is  dismissed;  any 
ap|»Iication  that  he  may  make  himself  will  be  carefully 
attended  to ;  and.  as  soon  as  it  can  safely  be  done,  ^e 
commisdon  will  oe  superseded.  The  only  operation  of 
it  at  present  is  to  protect  the  capital  of  his  property,  the 
whole  surplus  income  being  ordered  to  be  pud  to  him ; 
and  if  there  be  an^  irregularity  in  such  payment,  or 
anything  improper  m  tlie  management  of  his  property, 
any  application  to  remedy  the  evil  will  be  attended  to. 
But  I  am  sorry  to  say  that  these  discussions  have  brought 
cot  instances  of  such  reckless  expenditure  of  his  in- 
come, that  it  may  be  a  matter  for  consideration  whether 
I  have  not  gone  too  far  in  ordering  the  whole  of  his 
Buplns  Income  to  be  paid  to  him.  Whenlfindaeontract 
to  nay  10,000/.  to  Dr.  BMion  dependent  on  the  success 
of  the  snpenedeas,  and  above  2,000f.  paid  upon  failure; 
and  when  I  find  offers  of  bribes  to  judges,  physicians, 
and  others,  which  can  only  be  excused  on  the  pl^Tw 
insanity,  being  on  any  other  supposition  attempts  to 
corrupt,  and  possibly  at  the  same  time  to  deceive,  I 
cannot  but  doubt  whether  I  ought  not  to  establish  a 
mors  vigilant  superintendence  over  the  expenditure  of 
hb  income.  I  uiould  be  very  unwilling  to  do  so,  and 
I  trust  I  shall  not  find  any  reason  hereafter  for  so  doing. 
Above  all,  I  would  advise  Mr.  Dyce  Sombre  to  act  under 
the  direction  ofhis  professional  a'dvisers;  and  no  man  can 
he  in  better  hands,  and  no  others  can  more  eSectu^y 
Mm  him  thaa  those  who  now  act  for  blm  profiessionally. 
H  he  confides  to  such  men  he  will  be  sure  to  obt^  aU 
that,  under  the  dnumstanceL  it  will  be  possible  lor  lum 
to  obtain ;  all,  in  short,  that  u  oondstent  wiUi  hi*  own 
interest^  and  that  at  an  ex^tense  far  less  than  he  will 
inenr  if  he  continues  the  ruinous  system  in  which  he 
appears  to  liave  been  involved.— Prfstion  diimiimi. 


SOLLS  COUBT. 
H^BUBcnr  e.  Sannraoo.— JafpSOandjlB^.a. 
OonHnuHoH  of  Wm—YmiA  /iifenK. 
A  Tatator  «Ureeled  hu  ExtaOort  to  kveu  AuPnd 
Estate,  andpaytheZHvfdendiifOiu-tUrdPtrtm 
jyaugkter  fir  lAfe^pir  ikt  Mamttumeeofhn^ 
Iwt»t  and  from  and  iauu^atefy  apur 
directed  tke  prineipiU  Jfoidei  to  Upnd  and  imUM 

«A«n  ondM  that  tetera^  attaimed  (As  Age  e^SW 
$tt  Yeart;  and,in  earn  at^cfhUDoM^t^itm^ 
were  undor  7\oeit^f-one  at  hit  i^Mti.  EuM 
toere  to  appfy  tke  ikterest  of  wdl  OU&fi  Slan  AI 
Mmntenaneet  there  was  aUa  a  Provirionfir  AiM 
ment  (^the  Ckadrm:—Setd,  that  th  Tat^iM 
turn,  to  le  coHeeted  from  the  whole  WSLmiloM 
Daughier"!  Children  immediaU  ocMted  AM^  ifl 
poOptme  onfy  the  Pajfment.  ■ 
John  Funn  Grimwood,  by  his  inll,  dstcd  tbt  I 
December,  1827,  after  giving  certain  annuiUei  Ad 
benefit  of  hia  wife  and  son  John,  chafed  on  UiH 
estate,  and  also  directing  his  household  goods  to  UM 
except  such  as  hia  wife  should  choose,  and  iln 
two  cwyhold  messuuaa  to  his  wile  for  Iife,&«l 
afler  the  decease  of  hia  wife  directed  hit  <!>«■ 
FrandB  Haniaon  and  Edward  BigV"*  to  nD  ilH 
said  copyhold  and  leasehold  measnage^  cottuii,4 
lands,  estates*  and  premises;  uid  aBio,lDr,sumH 
ing  the  money  ana  monies  arising  and  to  bi  pwM 
by  and  from  the  rente  and  profits  of  hit  lud  mbJ 
and  leasehold  meeBu^«%  cottages,  fiums,  Issdi,  mM 
and  premises  re»ectively,  until  sale  thmo^wafl 
part  thereof,  as  aforesaid;  and  also  all  the  ^if*^! 
monies  arismg  and  to  be  produced  by  the  mMmJ 
sales  of  his  said  copyhold  and  leasehold  hemfitMH 
and  premises  as  aforesaid ;  and  also  all  bis  nwaiiiM 
public  fnnds^  mortgages,  bonda^  notes,  and  BwaiiftM 
money^  debts  due  to  and  owing  hMB,andislM 
hand  at  the  time  of  his  deoeaa^  and  aU  Ifci  i|M 
and  remunder  of  lus  personal  e^ate  and endiMH 
soever,  and  whereaoefar  ^toaie^  not  llsiiiii*!""^ 
posed  0^  after  pByment  of  the  said  anntutfcMfl 
ties,  as  tiie  oaae  mi^it  li^>pen,aiid  after  P*5i*^fl 
just  debts,  foneral  expensea,  and  the  ^^"^1^*54 
tending  the  directions  at^d  carryii^  into  exNsMS 
trusts  of  his  will,  gave  and  be^jucathsd  ■■f'^l 
every  part  thereof  unto  the  said  Fraoeii 
Edward  Higham.  and  the  survivor  of  than,  ulH 
executors  and  aoministratots  of  such  "'^'^'jfl 
the  trusts  thereinafter  mentioned  and  declind  a  ■ 
concerning  the  same,  that  is  to  say,  upon  tmAtaH 
over  to  his  said  wife  the  snni  of  100£.  for  het^t  ■ 
over  and  besides  the  annuity  tbereinbsfiffs  l^fl 
which  payment  he  diiacted  saonM  be  nsde  *w*  B 
month  after  his  deeesae;  npon  tmst  else  to 
servant,  Hanaret  May  hew,  if  she  sbeaU  b«  Hnar  m 
him  at  the  time  of  his  decease,  tiie  sua  of  W,-  ■ 
then  upon  trust  that  they,  faia  siid 
survivor  of  them,  or  the  executors  or 
such  survi vQi^  should  and  did,  after  the  desth  mm 
vWe,  and  if  his  said  son  John  should  then  bjjirj 
place  out  the  sum  of  3000^  at  lawfol 
their  names  or  nam^  upon  Gevenunent  •'^j*' J 
security,  and  from  time  to  time  leceivA jy^lB 
and  i4>p1y  the  dividends  and  inleniC  thtn**  ~W 
maintenance  and  support  of  his  laid  son  J'w''^3 
the  term  of  his  natani  life;  and  Jf*PfS/3 
upon  tnut  alio  to  pnt  esit  at  lawfel  ''^""f 
of  600^  and  fima  tisa  to  tiw^  wbn  difc  » J 
eeive,  take,  and  ^aa»  oat  the  dividends 
thereof,  at  LnrfiO^teicat,  on  the  ^^'^M 
Bscnrities,  so  that  the  same  might  ecea»iuw«.*»J|M 
underieeae  o£  the  landa  that  ha  then  kU  H'^^JSZ 
Callia  Weatan»  Ei^.,  wko  bald  ante  A*  ^ 
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f  Im^ob,  ujAred^  or  boeuBO  fcuowft'Ut,  Mcordln^  to 
bi  conmiti  Aimdm  ouMmI  4ar  noewal  thereof, 
pOD  pqmMBi  of  a  fin*^  la  otie  th*  mou  <boiild  expire 
ibcmnenQflvablo  in  the  lifetime  of  his  said  wife: 
■ihefireeted  awl  mpowered  his  moA  Axecaton,  and 
ht  nrrlTor  t^tiiem,  and  tiie  emnrtors  and  adminis- 
irtn  of  ndh  aoivhor,  4»  oUafai  •  venawml  of  hlf  aiid 
■ikll  inli  u  mm     tko  bihbI  1mm  tlnreof 
Wl  Mfin  or  hotowo  innowaMM,  In  mm  ii  riioald 
{finer  oo  ronewifcle  in  Ike  Kletime  of  hli  Mid  wife 
Irfiimia,  but  not  othenriM,  and  Ur  that  uiaenj  to 
nf  «i*  the  Mid  ChailM  CalUi  Weatem,  or  any 
>gina  or  oawano  ontltled  and  anthmlMd  te  treat 
»iidi  MHiiral,  and  to  pay  the  fine  nqairod  f>r  auch 
|MMl,Md  all  Bgfinm  attcndiag  the  aaaM^oitt  of 
p  irincqwl  avm  of  MAL,  and  the  aoenMnlatod  ia- 
IMOmoC  And  npcMi  fmther  tmM.  i3mt  i^y,  Ua 
M  oatBfan,  or  tfe  anrviror  of  tiiem.  «  the  exo- 
«r  adMiniatratnia  of  ODch  Mrviiror,  did  and 
|Bt  and  plaoB  ant  at  lawful  intamit,  either  on 
■nt«r  other  xBalaacaiiijr,  the  zMt  and  Mriduo 
aU  tnat-MMuM  and  pnMiKi^  and  alM  the  a^ 
ifaWtf.,  tfter  the  teOiofUt  Mid  oon  John;  and 
rAtaaid  frineipal  oua  of  «0(M:  and  iateiMt,  or  the 
fkiihmot  thai  mifl^heleft  ifter  mwarlag  the 
•  Ouninbefore  mentioned,  iogetiMir  vitii  all  aneora 
Mmtoatlic  laat-aaentiaiiad  am  of  MOMj^npon 
ttatthej,  Ua  aidtl  execnton,  or  the  snrviror  of 
,      the  oxeeotoia  and  adaiinirtraton  of  aneh 
Imti^iheald  and  did  imm  time  to  time,  when  and 
"ni  mtocit  and  prooeeds  of  tiie  aaid  wiaeipal  trmst- 
itt  iboald  Wmuo  doe  and  payabb,  naj  and  ap- 
<ac-tfaiid  part  thewof  ante  hia  danghter  Hmey, 
Md  dioiag  the  tern  «f  lur  Mtnral  U£b,  for  the 
hfaaaaoa  ni  aapiiort  a(  heraelf  and  what  lawful 
jtAeau^  iMpyen  to  have;  and  fiom  sod  imme- 
■V  lAer  oar  deeeaac,  opoa  tmat  to  pay,  apply,  and 
pin  u»4luid  of  the  aaid  prineipu  truat-mooiei 
Wnal  imoDg  all  wsd  erety  the  ehil&en  of  his  nud 
Jifft  Kaainr,  lawfully  b^otten,  when  and  as  they 
■HH  tteialfy  and  Teqteotivdy  attain  the  a^e  of 
"■■^Nx  yeaa,  with  benefit  of  aurrironhip  to  the 
tkild  or  eUldren  of  fai*  aaid  danchier  Naiu^, 
bwDtieo,  in  caM  aar  or  ttther  of  the  ekildmn 
^  mi  Mugfater  Vmcf  Monld  hupoi  to  die  under 
of  tveaty-oiK  yeara  without  lawfal  iame;  and 
nthcr  of  an^  child  or  diildvan,  at  the  tiaie  of 
w<i  OBQgbter's  decease,  idionld  happen  to  be  vnder 
^  of  t venfy-one  yean,  then  upon  tmat  that  they, 
■«  Mseator^  or  the  auarivor  of  them,  or  the  exe- 
nwadfluaiitinitonof  mA  sarriTor,  shoald  and 
^d  pot  out  the  principal  shaM  or  Aana  of 
■a  cnild  or  children  eo  under  age  upon  Government 
'^.J^tity,  and  daring  the  mlnonty  of  sacb  child 
»  nudreii  pay  ot  apply  and  dispose  of  the  interest 
SL^u^  or  a  eompctottt  jpact  tharae^  in,  fiir ,  and 
naintenanoe  and  edneotion  of  each  child 
g^^nn-  And  aa  to  the  other  third  part  of  the  aaid 
^^^Md  proceeds  of  the  seid  principal  trust-monies, 
^ut  to  pay  and  apply  the  same  unto  his  daughter 
Mewman,  for  and  ourinr  the  term  of  her  natural 
^j^Jus  maintenance  and  support  of  herself  and 
'  '"y"^  ittoe  as       might  tuppen  to  hare ;  and 
■■u  immediately  rfter  her  decMae.  upon  tnut  to 
"^pply  and  dii-tde  one-third  of  the  raid  prin- 
flt^^^mooies  unto  and  amongst  all  the  children 
^«  wd  daughter  Eliza  Newman,  lawfully  begotten, 
or  if  ^^^^^      upon^Hhe  same  trusta  as  the  share 
^^^of  tbe  children  of  his  eeld  danghter  Ifaacy 
Q?v  utereitibefore  mentioned  to  be  paid  and  laid  ont : 
»d  ^1   ^^"''y  declare  that  the  respective  receipts 
jj/**'!*  of  his  add  daughters,  Nancy  Gardner  and 
r^newman,  notarithstanding  their  present  or  any 
^^nre.  durald  be  a  good  and  suSicieDt  dis- 
^^Hd  good  and  loffieient  dlsohaiiga^  to  Ua  mHA 


trustees  and  executora  for  atl  sacSi  sum  and  sums  of 
money  aa  they  duifng  their  natural  lives  Aoqld  be  en- 
titled to  reeetre  from  his  add  executors,  under  and  by 
virtue  of  that  his  will.  He  abo  directed  that  the  aatd 
interest  and  dividends  diould  be  pnd  to  them  respee- 
fivelr,  and  ^ould  not  be  eubiect  to  rfther  of  tlttir  mis- 
band's  debts  or  oontroL  And  m  to  the  temafahig  one- 
third  part  aftlte  aaid  jntereataad  MeMedi  of  aaaaid 
pnac^al  tmat-moaiaa,  npM  tnat  to  mr  and  apfly 
thereout  unto  his  son  GeQ6Tey  Grim wood^fbr  and  diuing 
the  term  of  his  natural  lifi^  or  until  he  should.  lu|^>ea 
to  marnr,  the  yearly  sum  of  lOD^  by  even  and  equal 

taartarly  payments,  nam^.  Lady-day,  Sfidsammar- 
ay,  Hichaalmaa-day,  and  Ctmstmas-day,  In  each  year, 
the  fint  payment  thereof  to  bqgin  aad  be  made  on  such 
of  the  said  days  aa  ^uld  next  happen  after  his  de- 
cease ;  and  in  caae  his  said  son  GeoBiey  abonld  happen  to 
marry,  then  upon  trust,  from  the  day  of  such  mairiag^ 
to  pay  and  apply  the  interest  and  proeeeda  of  the  aua 
third  part  of  tbe  said  priudpal  tnut-moniea,  togetbor 
with  ul  aiiaan  thereon,  nnto  Us  said  am  GeoAey,  Sue 
an^  during  the  tann  of  lus  nataiBlli&;  aad  from  and 
aSat  his  ^eensa,  upon  tnut  to  pay.  apply,  and  diride 
nnto  and  amoiw  all  the  children  of  hia  uid  son  Geof- 
frey, lawfully  w  be  btgotten,  in  like  manner  and  npoo 
die  same  tn»ta  as  the  abare  or  shares  of  the  children  of 
hia  aud  daiudiiera  were  thareinbefoze  mentioned  to  he 
paid  and  laQoat;  but  In  caae  hia  aaid  son  Geefliey 
should  not  hi^pen  to  marry,  then  upon  trust,  after  the 
decease  of  his  aaid  sou  Geoffrey,  to  pay  and  apply,  ont 
of  the  last-mentioned  one-thiid  jxut  of  the  said  prin- 
cipal trast-monieiL  the  sum  of  1000/.,  unto  such  peiaen 
or  penoBS,  in  such  parts  and  proportions,  and  at  anch 
time  and  ttmtf,  and  in  such  manner,  aa  his  said  aon 
Geo£&ey,  by  hts  last  will  and  tMtament  in  writing,  or 
by  any  cAbv  mittng,  duly  execnled  in  tho  pzoaence  of 
two  or  more  <aedi1ue  witoeases,  should  direct  or  ap< 
point  the  same ;  and  in  de&ult  of  such  direction,  limita- 
iiui,  or  appointment,  then  upon  tmat  to  pay  the  in- 
tercataad  proeeeda  of  the  saidlaat-meutioned  one-third 
part  of  the  said  principal  tmst-monie^  in  equal  shares* 
to  his  aud  daughters,  m  like  manner  as  tiie  interest  of 
their  respective  third  parts  was  thereinbefore  directed 
to  be  paid ;  and  after  their  or  either  of  their  decease  he 
directed  that  the  aaid  interest  ud  principal  trust-mo- 
nies should  he  paid  to  and  divided  among  the  aaid  chil- 
dren of  hia  said  daughters,  in  like  manner  aa  the  said 
two  fint  ther^nbefm  mentitmed  one-third  parts  were 
thereinbefore  directed  to  be  paid,  and  in  no  cAer  aMtt- 
ner  howsoever;  and  in  OSM  aay  such  dImotioB,  Unite- 
tion,  or  aiqMuntment  diould  be  made,  than  upon  trait  to 
pay  the  mtenst  and  piiadpal  of  the  nrplna  of  the  Mid 
third  port  in  manner  as  wis  last  thereinbefore  men- 
tioned. Provided  always,  and  he  tliereby  directed  and 
declared,  that  it  should  and  might  be  lawfiil  to  and  for 
luB  sud  tnieteea  aad  oxeeuteia,  or  the  survivors  ti  tbeB^ 
aad  the  exeentom  and  administrators  of  soch  survivar, 
if  they  should  Uiink  proper,  and  that  it  would  be  for 
the  benefit  of  any  of  the  children  of  bis  said  srni  Gesf- 
foey,  and  his  daughters  Nancy  Gardner  aad  Hiza  Now- 
man,  to  i^ply  sadt  part  of  Uie  share  of  aucb  child  er 
efcildren  as  they  should  tiiink  necessary  in  puttiog  out 
"    or  otherwise  in  advan^ng  soch  child  or  ehil- 


dren  in  the  world;  and  in  esM  it  dienld  happen  thsit 
either  of  tbera,  his  aaid  aen  Geoffrey,  and  hie  danghteM 
Nancy  Gavdaar  and  EUsa  Newman,  etr  any  of  them, 
should  depart  this  life  without  leaving  any  child  er 
ddldrea,  oi^  teaviiv  soeh  diild  or  ehildroi,  such  child 
or  children  should  happen  to  die  under  the  a^a  of 
twenty-dx  yeara  without  lawful  issue  then  living,  then, 
and  on  any  or  either  of  tiie  said  cases,  he  directed  that 
the  sfud  principal  trost-memes  so  given  to  him,  her,  or 
them  so  dying,  and  to  his,  her,  or  their  lawful  issue  aa 
i^oresaid,  and  all  accumulations  of  interest  thereof  aa 
afiweiaid  that  might  be  then  In  anear  and  unapplied. 
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chould  be  equally  paid  and  applied  noto  the  rarrivora  or 
snrviror  of  them,  upon  the  tnuts  therdnbefbre  declared 
as  to  their,  bis,  or  her  reeiwctive  shares,  and  in  no  other 
way  whatsoever.  This  suit  was  instituted  to  administer 
the  will  of  the  testator,  and  the  (jaesUon  now  discuased 
was,  whether  the  gifls  to  the  children  of  his  daughters 
and  of  his  sou  Gecmrey  wers  void  for  lemoteness. 

TWiur,  BiMpeU,  MaUtu,  Tegd^  ToUiar^  Sdusm,  Bvm- 
^Atisr,  and  Ntuikr  appeared  for  the  diSerant  partiea. 

Lord  LiNODALB,  M.  B.,  sud,  a  direction  to  pay  on  a 
future  event,  or  at  all  indefinite  period  of  time,  implied 
a  gift  of  that  which  was  directed  to  be  paid.  There 
were  two  classes  of  cases  quite  distinct  from  each  other 
-*-a  f^h  to  all  the  children  of  A.  B.  who  shall  attain  a 
certain  age  was  different  from  a  direction  to  pay  to 
them  as  and  when  they  shall  attain  a  cert^n  aee.  In 
the  one  case  there  was  a  distinct  gift  to  those  only  who 
attained  a  certain  age,  and  in  the  other  not.  In  this 
case  the  testator's  property  was  to  be  invested,  and  the 
dividend  of  one-third  was  to  be  paid  to  bis  daughter 
Ifancy  for  life,  not  for  her  own  use,  but  for  the  main- 
tenance of  herself  and  such  children  as  she  might 
happen  to  have.  Here  was  a  direct  gift  of  the  interest 
for  the  use  of  the  children,  and  they  would  have  aright 
to  he  muntained  out  of  that.  After  the  death  of  the 
daughter,  there  was  a  trust  to  pay,  anply,  and  divide 
the  one-third  part  unto  and  amongst  all  the  children  of 
his  daughter  lawfully  begotten,  not  all  who  shall  attain 
a  certain  age,  but  when  and  as  they  shall  severally  and 
respectivelv  attain  the  age  of  twenty-six  years.  It  was 
sua  that  the  direction  to  pay  constituted  the  gift ;  but 
the  direction  was,  when  and  as,"  which  mi^t  as  well 
apply  to  ttie  payment  only  as  to  the  gift.  There  was 
an  amhifpilty,  and  it  was  necessary  to  look  to  the  rest 
of  the  will  to  clear  it  up.  The  testator  proceeded  to 
direct,  that,  in  case  either  of  such  child  or  children,  at 
the  time  of  his  daughter's  decease,  should  happen  to  be 
nnder  the  age  of  twenty-one  years,  the  trustees  were  to 
put  out  the  principal  of  such  child's  diare  on  Govem- 
m«it  or  real  seeuntie^  and  pay  the  dividends  and  in- 
terest for  the  muntenance  and  education  of  the  child. 
After  that  there  was  a  power  of  advancement;  and 
then  followed  the  provision  for  survivorship,  in  which 
be  directed  tliat  the  principal  trust-monies  so  given  to 
the  party  dying  &o.  should  be  paid  to  the  surlvors. 
He  woum  consider  the  case. 

Aw,  3. — Lord  Lanodalb,  JA.  R.,  said,  the  question 
in  this  case  was,  whether  the  gift  to  the  children  of  the 
testator's  daughter  was  void  fw  remotenesa^  or  whether 
ther  took  b  vested  interest.  When  thoe  was  a  Ml  to 
soon  of  a  elaas  or  description  of  persms  who  should  at- 
tidn  a  certun  age,  those  who  did  not  attain  that  age 
must  be  excluded  from  the  benefit  of  the  legacy  by  the 
testator's  description.  The  direction  to  pay  implied  a 
i^t,  and  to  pa^  at  a  certain  age  would  prevent  tne  gift 
m>m  vesting  in  an^  object  wno  did  not  attain  the  re- 
quired age ;  but  a  direction  to  pay  to  an  Indefinite  class 
when  and  as  they  sh^  attain  a  certain  age  did  not  ne- 
cessarily, or  at  least  so  strongly,  point  to  the  exclusion 
of  any,  as  In  the  case  of  such  a  class  as  before  men- 
tioned. The  words  might  be  only  intended  to  postpone 
payment,  without  postponing  the  vesting.  There  being 
saeh  an  amUnity  as  to  the  testator's  meaning,  it  was 
neosssary  to  kniIc  to  the  other  parts  of  the  wUl  for  an 
faidioation  of  his  intention;  and,  looking  to  the  other 
clauses  of  the  will,  he  thought  he  must  conclude,  al- 
though it  was  veiy  doubtful,  that  Tested  interests  were 
givm  to  ehiUren. 


VICE-CHANCELLOR  KNIGHT  BRUCE^S  COUBT. 
CASES  IN  BAMKRUFTCT. 
JSv  parte  Hoss,  m  r«  DATab-A^  9i 

Practi»~SgtiUaUe  Mort^agte  ofSkmm  wAm  « 

tm  Memoraiuhm — Cbtfi. 
A  D^otit  ^iSXtfn*  wa$  made  mtk  Buim  fe . 
ike  lUpetjfmaa  tfMtm^  ademeed  Uf  ikm  to  fi 
the  Snarmt  Ua  no  written  Mmormtbm  m  i 
£mdmtee  vat  addmad  that  a  writtm  Ma 
mu  not  ntutU  m  wcA  Catett  aeeordiMtatkel 
Biuw4i$:~-IMdf  tkat  tJte  CotU  ^  bU  PakSm  \ 
Bamkmrt  to  reaHu  the  8kam  ahoaldhe 
tn  the  Ca$e  of  a  Deposit  with  a  writtm  Me 
This  was  the  common  mortgagees'  petition,  i 
for  the  realisation  of  the  money,  and  liliet^  i 
for  the  difference.   The  baaknipts  wen 
in  a  company,  and  deposited  their  duns  ivitli  Ibi  I 
titioners,  who  are  bankers,  to  aeenre  sons  ad? 
them  for  the  purchase  of  the  diarea,  but 
memorandum  of  depodt  was  made, 
fiat  in  bankruptcy  was  issned.  An  afidaiit'i 
in  support  of  the  petition,  in  whidi  it  wsbi 
it  was  not  the  custom,  in  course  of  buuBMBoeij 
of  shares,  under  the  cinmmatances  stated  id  tbc  ] 
to  have  such  a  memorandum. 

Bacon  appeared  in  support  of  the  pethioiL-[i 
Bntee,  Y.C. — The  only  question  appestf  to  h 
costaj   Although  there  is  in  this  case  do 
morandum,  it  ^ill  does  not  come  nuder 
mor^gees*  petitions  wrthont  a  written : 
for,  by  reason  of  the  circumstances  stated  i>l 
davit  as  to  the  custom  and  coarse  of  bnsiiiEa^Itt 
under  the  class  of  mortgagees^  peUtiim  m 
written  memorandum ;  for  it  may  &irij  be  au^ 
the  custom  so  stated  has  the  effect    audi  i 
InExparleSh^^Mrd(2Vi.^'D.y&^G.i  . 
mpt  had  contracted  to  buy  sham  in  a  bank,  I 
ficates  for  which  were  left  in  the  liands  of  tbii 
as  a  security  for  the  nnpaid  pnrcluBe-moac/, 
vendor  was  neld  entitled,  as  in  the  case  of  a  i 
mort^^agee,  to  an  order  for  sale,  in  satisftttiN  i 
unpaid  purchase-money,  with  liberty  to  pun ' 
difference;  the  learned  judge  who  deciWM' 
oonduding  his  judgment  br  saying  *'Tbeoitor 
therefore,  oe  as  prayed,  with  an  aUowance  of  l*^ 
costs  as  an  equitable  mortgiKea  with  a  wiitia  i 
randum  is  entitled  to." 
SroAieit  for  the  aadgneea. 
KmoBT  ^ncB,  V.  C^I  thfaik  that  the  mti  i 
be  given,  aa  hi  uw  case  of  a  depodt  ^th  s 
memorandum* 


VICE-CHANCELLOR  WIGBAITS  COUM, 

ThB  SoUraTOB-G^NBBAI.  P.  TbE  CoEPOUmW  OF  M 

Marei  9^13, 14,  and  2Z. 

Okari^—Corperation—Breack  ef  7hu#-/'W** 

Com. 

Upon  an  Information  filed  fiir  the  Admim*rti» 
Charity  Batatet  belonging  to  a  Free  Gramme^ 
th «  Ma^er  approved  of  a  Scheme  aUowws  fht  Bm* 
permitted  to  be  taien  by  the  Head  Maittr  te  b<e^ 
eliffibU  with  the  Fomdatioit  Seholan  for 
to  the  Collajea  at  Orford,  ife.  The  Ceert,  ep*^ 
Suggettion  of  the  Attorn^- General,  eanedlktixM 

bv  ItniHna  the  Bligibiliiy  for  BMitieiu  tttkiJ^ 
cation  Sckolan  on?. 
The  Information  charged  the  Dtfendeitti  nA*  « 
of  Trvitt  m  am^smding  theBmmdtrieetftki 
Proper^  vUk  theee  ^the  Ltaiahdi  ^tff* 
Corporation,  aUhongh  the  Ad^wdn^^^T^ 
wot  not  preeed  to  have  been  fhtaiilmt, 
aeiatiatfypnmhm^tekiltttheCkanl^mmi^ 


Digitized  by  Google 


THE  JURIST. 


867 


^Bidiiiiig  Leasa  kaving  b«en  granted  If  the  Dtfin^ 
wi^  ifM  tit  Stippotilkm  that  tt«  Pttmar^  waa  tMr 
m:—H^^  tiai  no  Cottt  i^ould  be  Jtvm  to  th»  Oor- 
mntim,  Oat  the  BeUOorw,  He  Thaleee,  and  the 
BMmcatetOotild  ie  mOomed  tkeir  Ooete  onto/ the 
OaHly&tatei. 

hiU,  Aat  i»  Coses  i^  Informations  asain^  Trustees  of 
I  «  dmi^t  wko  are  eotUendin^  kosHlefjf  against  a  Cor- 
fintiim.uhsrethe  Okarity  u  rtpreseated  If  the  At- 
,mm-8t»eral,  the  Qmrt  will  not  hear  the  Thutees 
.  viiM  tkqr  bona  jSde  differ  from  the  Beiaiort. 
'-Xing  Edward  VZ  granted  certain  limds,  which  had 
pneilj  belonged  to  the  priory  of  Bath,  for  the  rap- 
loftfiree  grammar-school  for  the  children  of  the 
ihitaots  of  iSath,  and  also  for  establisbine  and  main- 
due  a  hospital  for  ten  |>oor  women  of  Bath.  Of 
ttdurides  the  corporation  were  the  trustees.  In 

5  IB  information  bad  been  filed  anuost  the  tmsteet 
the  letter  regulation  of  the  cbanto  property,  by  a 
IDC;  The  information  had  been  filed  by  the  Soli- 
irGeuisI,  in  conaeqaence  of  a  temporary  vacancy 
ieoficeof  Attorney-General.  The  municipal  Cor- 
i&a  Act  having  passed,  a  supplemental  infonnation 
filed  as&inst  the  charity  trustees  of  the  corporation 
ktL  Upon  the  hearing^,  the  Court  decreed  a  re- 
nte ia  tbe  Master,  to  inquire  into  the  property  which 
tffd  to  the  charities;  to  inquire  into  the  leases 
iniiadbeen  granted  by  the  conraration ;  to  settle  a 
me  for  the  mau^j^ment  of  the  school  and  hos- 
1;  and  to  take  all  necessary  accounts.  This  refer- 
I  was  opposed  by  the  corporation,  snd  the  informa- 
lUtgiiis  that  tbey^  bad  mingled  their  own  prwerty 
1  tbA  at  the  (Clarities,  especially  a  portion  of  the 
escalIed"WarboTough  Mead/'  the  relators  eom- 
lad  that  the  corporation  had  withheld  valuable  do- 
ntary  evidence  from  the  relators  until  it  was  dis- 

in  the  Master's  office,  from  an  entry  in  the 
n>nUD&  books.  The  Master,  by  his  report,  stated 
pmbiie  and  extent  of  the  estates  actually  belon^- 
jfc  to  the  charities,  and  prepared  a  scheme  for  their 
«nt  Banagement.     The   Master,  amongst  other 

ippTDved  of  that  part  of  the  scheme  oy  which 
•  ni  proposed  that  the  boarders,  whom  the  head 
Vi'a  iras  permitted  to  take,  should,  with  the  other 
n  Uie  founds ticm,  b«  eligible  for  nhlbitions  to 
PniUTernties.  Tlie  case  now  came  on  tor  fiuthn 
Ipiom^  when 

ptSolieitor-Omeral  ^tk^  FTraA  for  the  Crown,  sub- 
that  such  part  of  the  scheme  as  gave  etig^- 
to  the  boarders,  in  respeot  of  the  exhibitions, 
be  varied,  and  t]^at  this  'privilme  should  be 
aione  to  the  poor  boys  on  the  fonndation.  They 
«>*JBpon  The  Auoma-Qenaal  v.  The  Ludlow  (Jor- 
fwfwi,  (2  Phill.  686). 

6  JwEs  Wioejim.V.C.,  was  of  o[rfnion  that  the 
pnnemiut  be  varied,  as  proposed  by  the  counsel  for 
■jCrown ;  and  ordeim  acconlingly. 

Cpon  the  question  of  costs, 

^.  P.  Owper  and  w.  B.  Bennett,  far  the  relators,  con- 
^'<*^)  that  the  cotporatton  ought  to  pay  all  tiie  costs 
r^'^H,  (with  a  alight  exception  of  the  costs  fif  an 
F^J'J^t'wy  motion  and  of  the  scheme),  upon  the 
nod  that  they,  as  trustees,  bad  neglected  to  Keep  the 
Sjf  property  separate  from  that  of  the  corporation, 
wdi  had  made  it  neeeesarv  to  have  a  commission  se- 
u  ago  to  ascertain  trie  boundaries,  and  a  decree 
■■MNiniade  by  the  commfsBioners,  which  the  tms- 
■JW  not  obeyed;  that  they  had  omitted  to  insert  a 
Pn  of  the  charity  estates,  called  "  Warborongh  Mead," 
■»<iiiedule;  and  that  the  corporation  had  withheld 
2^B>tioii  from  the  relators,  as  to  the  Identity  of  the 
?J)y  citstes,  until  the  inquiries  were  proceeding  in 
•{Witt's  office. 

"'Mind  £.  F.  Smith,  for  the  corporation,  resisted 
"*(*J>iwitof  coa^  in  oonaeqaeDce  ^  the  ailoie  (tf 


allegations  of  fraud  which  had  been  made  in  the  in- 
formation. As  to  the  discovery  of  the  doenmentary 
evidence  ot  the  title  of  the  charity,  it  was  equally  a 
surprias  upon  the  corporation  as  up<«  the  zdators. 
ana  Dieienson,  for  the  Bchodmaater, 
Watter  and  Fooit,  for  the  present  trustees  of  the 
charity,  pressed  fix  the  costs  of  the  sidt  against  the 
corporation. 

Sir  Jaue&  Wigrax,  V.  C,  said  he  had  allowed  the 
counsel  for  the  new  trustees  to  be  heard,  in  addition  to 
the  other  counsel,  because  he  was  Informed  that  the 
Master  of  the  Rolls,  before  whom  the  case  had  ori- 
ginally been  taken,  had  allowed  them  to  be  heard.  He 
hoped,  however,  this  permission  would  not  be  drawn 
Into  a  precedent  to  enable  trustees  to  be  beard  in  sup- 
port of  the  case  of  the  Attorney-General,  in  addition 
to  those  who  were  Instructed  to  ^p«ar  for  him.  The 
general  rule  wa^  that  the  Attorney-General  represented 
the  charity,  and  that  being  so,  a  special  case  must  be 
made  out  to  entitle  the  other  counsel  for  the  trustees  to 
be  heard.  The  Court,  in  charity  cases,  had  a  discre- 
tion. It  would  always  receive  information  on  b^ialf 
of  a  charity.  There  might  be  good  reasons  for  hearing 
the  trustees  when  they  requested  to  be  heard,  n 
frequently  happened  that  tne  information  was  filed 
against  tne  trustees,  and  the  Attorney- General  pro- 
tected the  charity,  and  secured  the  objects  of  it.  The 
relators  might  take  different  views  of  the  charity 
ftom  the  large  body  of  persons  interested  in  it.  If  the 
tmsteea  differed  from  the  relators,  the  Court  would 
bear  them,  because  It  secured  the  great  object  of  all 
discussion,  namely,  to  have  ths  case  iully  argued  befinu 
it.  Were  It  not  a  case  In  which  the  Court  was  simply 
administering  the  charity,  but  the  charity  was  oont^d- 
ing  hostilely  against  the  corporation,  then,  if  the  charity 
were  not  to  be  considered  as  adequately  represented  by 
the  Attorney-General,  some  material  alteration  ought 
to  take  place  in  this  branch  of  the  practice  of  the  Court* 
Where  such  was  the  contest,  there  was  the  less  reason 
to  allow  the  trustees  to  be  heard  at  all.  He  did  not 
wish  to  be  understood  as  laying  down  any  general  rule 
upon  the  subject.  It  was  the  duty  of  the  Court,  in 
every  case,  to  take  care  that  all  parties  were  repre- 
sented, and  in  possesion  of  the  facts  of  the  case. 

C.  A  Cooper  was  heard  in  reply. 

The  following  statute  and  authorities  were  refiirred 
to:— The  Municipal  Corporation  Ac^  fi  &  6  Will.  4, 
&  76;  The  Borough  of  Ster^ford  v.  The  Poor  of  Bert* 
ford,  (2  Bro.  P.  C.  377);  Bast  v.  Byall,  (2  P.  Wma. 
284);  The  Attorney-General  v.  The  <S»mner«*  Compai^, 
(the  Tonbridge  School  ease J,  ( Jac.  628);  77ie  Attorn^ 
General  V.  Caiut  College,  (2  Kee.  lAO);  The  Attomw;' 
General  v.  T^e  Burgesses  of  Bast  Betford,  (2  My.  &  £. 
85);  The  Attoru^-Gmeral  r.  The  Draper^  Compat^, 
(4Beav.67);  The  Attom^-Qeneral    The  Corporatim 


of  Leicester,  (9  Bear.  646);  The  Attom^-General  t. 

^   -   ■    ,&a«/b«*,  (1  PliiU.   -    -  — 

_     nenf  t.  3a« 
Phill.  686). 


ne  Earl  of  Stafford,  {1  Fh'iU.  787;  7  Jur.  3fi9h  Th» 
^/tora^-aouraT  r.  2»«  CerponOim  of  ImMow,  (2 


Sir  Jauss  Wiobah,  V.  C^tJpon  the  moral  equi^ 
of  this  case  I  am  quite  satisfied  as  to  the  conduct  df  tlu 
trustees.  In  principle  I  cannot  help  thinking  that  the 
case  comes  very  near  to  that  of  TieAttomegf-Gtnaral  t. 
Caius  College,  Here  the  property  of  the  charity  has 
been  improved  in  value  by  the  acts  of  the  corporation, 
to  an  extant  which  it  mignt  not  have  been  if  they  had 
adhered  to  the  letter  of  tho  trust.  That  there  has  been 
a  breach  of  trust  by  the  corporation  of  Bath  admits  ^f 
no  sort  of  doubt.  The  corporation  of  Bath  of  1849  18 
the  same  as  existed  in  1735,  and,  if  they  are  to  be 
treated  as  an  individual,  there  is  no  doubt  it  ia  the  samo 
individual  as  that  now  before  the  Court  who  com- 
mitted the  breach  of  trust  That  there  has  been  « 
breach  of  trust  cannot  admit  'of  alignment.  They  wer» 
trustees  of  the  dia>i^»  thay  bad  pn^sr^    their  own 
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berideB  the  lAmAty  land,  and  "wlien  caUed  npon  to  ac- 
count, vhen  &9  commiaslcm  iasned  In  1726,  tfaej  w«ra 
n«t  wie  to  say  how  mudi  of  the  land  was  Aaxity  land, 
and  how  maai  of  Ifae  land  was  their  own.  Certainly, 
one  course  which  was  taken  In  a  case  in  which  I  was 
Qonnsel  wai^  that  Sir  John  Leadi  first,  and  the  Lord 
ChaoceBar  (Lord  Brou|4iain)  afterwaras,  saU,  If  a 
tnutee  cannot  aepaiate  charity  land  from  his  own,  I  will 
1^&e  it  sU  to  be  Sbvity  tend ;  be  b  flie  who  has 
oomniittad  tlia  bnadi  of  tevat,  and  fte  dianty  cannot 
be  dlowed  to  snfier  by  his  dcAudt.  JS I  flnow  my  gold 
into  anoAer  man's  entcib1e,and  I  cannot  distingoUh  It, 
lie  keeps  the  whole;  if  be  throws  his  into  my  era- 
cSUe,  and  he  cannot  separate  it,  I  must  keep  the  wnole." 
The  principle  is  a  very  sonnd  one,  where  that  case  hap- 
pena,  that  thfi  party  wbo  occasions  the  difRcnlty  shall 
Msr  die  loss,  if  any  loss  la  occadtmed  br  the  irnga- 
terftj.  There  is  no  oonbt,  therefore,  tliat  in  1736  tbere 
bad  been  a  breach  of  trust.  Whefher  the  intention  of 
that  fine  of  60002.  and  0001.  was,  that  those  two  sums, 
or  dlher  oil  them,  should  be  taken  by  way  of  subatitn- 
tlon  f<Hr  the  charity  land,  is  a  qnemon  which  I  need 
not  sow  go  into,  beeanae  the  Court,  In  point  of  fiu^  baa 
fletennined,  tha^  beddea  tbe  MOOA,  whidi  St  appears 
I3ie  tmateea  would  liave  bad  to  acoonut  tar  but  nr  the 
mdication  th^  bare  made  for  tfw  benefit  of  the  dia- 
i'ot— tbe  Court  bad  decided  tiiat  tiie  Waiboronc^  land 
Aall  be  accounted  finr  by  the  trusteea.  I  Iiare  no  die- 
cmtion,  therefore,  about  it.  The  Cot^  bA^  in  point  of 
fiet,  determined  that  tbe  fiOOO/.  was  not  a  snbstitution, 
and  that,  therefore,  the  Waiborongh  luid  ought  to  bo 
accounted  for.  There  was  a  plain  breach  of  trust.  That 
tmach  of  trust  of  course,  to  i>e  accounted  for  in  tbe 
vmalwAj.  It  appears  by  a  rent-roU  of  some  kind,  a^ed 
in  the  year  1780*  or  about  that  that  Warborough 
Head  was  then,  in  point  of  fac^  known  by  name,  but 
iriiether  tbe  full  extent  of  tbe  mead  was  known  does 
not  a]ipear;  but  k  was  known  that  certain  bosses, 
nUdi  bad  bean  built  uppn  land  claimed  by  the  ompo- 
ration  of  Bath,  were  upon  hmd  which  was  »e  whols^  or 
l)aree!,ataUeTeata,ofWai:borougfa|[ead.  IfUutmsteea 
knew,  by  the  decree  of  I7dSj  uiat  Warborot^  Mead 
was  part  of  the  charity  land,  and  if,  intermediately  be- 
tween 1735  and  1780,  thev  had  discovered  that  that 
part  of  the  propert;jr  was  Waiborough  Head,  they  had 
dlacorered  that  which  they  were  bound  to  disclose ;  and 
BHbougb  I  have  not  the  least  doubt  that  then  wm  not 
a  being  then  ItrinB;  wbo  had  the  least  suspicion  that 
this  was  part  of  tba  chsrity  property,  vet  fliey  had 
books  in  which  there  were  entries  shewuig  that  tbey 
hdd  property  not  belot^ng  to  themselves.  This  con- 
linaes  down  to  tbe  time  of  Ac  account  being  taken 
under  the  decree  made  in  Oiis  cause,  ud  to  that  part  of 
fhe  case  the  obserrations  of  the  Master  ofUbt  Rolls,  in 
fhe  Rut  Retford  etutf  do,  to  a  certain  extend  no  doubt 
uiply.  If,  then,  tb^  were  a  suit  confined  dmply  to 
tte  restitntion  of  Warborough  Mead,  there  would  be  a 
•tbnog  case  against  the  corporation  for  ordering  tbam 
to  pay  the  costs;  but  ii  is  very  liard  npon  persons  in 
(hat  podtion  to  be  obligedto  pay  the  costs.  In  the  case 
of  Individusla,  where  a  new  trustee  comes  in,  and  a 
breach  of  trust  has  been  committed,  it  is  not  the  prac- 
tice of  the  Court  to  make  a  new  trustee  pay  the  costs  of 
a  hNBoh  of  trust  committed  before  he  has  any  concern 
with  the  property ;  yet,  by  treating  the  corporation  as 
ene  continuing  in£vidna1,  tiring  for  ever,  in  point  of 
fiKt,  the  Court,  if  it  ordets  the  corporation  to  pay  the 
eoeta,  ia  thnwing  upon  individuals  who  are  perfectly 
vnoonnected  witti  tbe  biuacb  of  trust  the  coats  of  a 
breach  of  trust  committed  a  hundred  years  before  anr 
nan  in  tbe  corporation  was  bom.  That  is  verf  bard, 
but  it  is  veiT  hard  also  that  the  charity  should  nave  its 
fands  dlnimshed,  which  will  be  Qie  case  if  the  costs  of 
a  anit,  by  means  of  which  the  trust  is  restored,  are  to 
Mme  ont  of  the  charity  fad.  And  then  tbe  question 


comes  to  this,  as  between  two  Innocent  inGvidul^' 
I  am  persuaded  there  has  been  b«  oida  file*  hi 
conduct  of  the  prevent  trustees),  wbo  is  the  paibr 
ODght  to  pay  toe  costs  of  thesoitt— sad,  wifliaTK| 
that  quesnon,  I  certolnly  shall  look  very  outlnQr: 
the  OaUu  C<^1^  case  and  the  E<ui  R^tri  cut,  bi 
I  give  an  opioion  upon  it.    There  is  uiotbei  jm 
which  is  BO  much  one  ofpiin^le,thatItUBkit 
to  notice  it  The  oonnau  for  tne  eoipoialiaa  a' 
and  I  think  truly,  that,  with  regard  to  amt 
o^  if  not  an,  the  references  to  the  Master,  Oh  X_ 
point  of  &ct,  had  adopted  tbose  oanduaraB  to 
the  corporation,  by  their  answer,  desred  the  Coo 
come;  as  for  example,  that  the  lease  had  ben  bad 
to  the  charity,  andTthe  trustees  ought  to  be  dinpl 
to  that,  in  reject  of  the  breach  of  tnnt.  I  tikel 
he  so;  hut  I  apprehend  the  rule  of  the  Cont  a  i 
that  when  a  trustee  is  guilty,  even  tecluucin;,| 
braodi  of  trust,  and  the  property  has  bees  va^ 
in  a  way  which  is  not  authorised  by  the  term  a 
trust,  it  is  the  right  of  tbe  cestui  one  tnA  to 
whether  be  will  t^e  the  property  bdo  vUek  tbe  I 
teea,  by  a  breach  of  traat,  have  eonvoted 
tber  he  will  diaige  tiie  trustees  for  the  mm  « 
ramerty,  ai  if         bad  dealt  with  it  In  >Ui 
Bu^  in  order  to  exercise  that  etedionJ 
necttsaiy  ho  would  know  what  is  most  fa  bis  ba 
and  themore  the  Court,  as  a  matter  of  tXKK,, 
him  a  right  to  an  inquiiy.   I  am  not  wu«< 
inflexfbterule;  but  generally  U  gives  himtbeaj 
an  inquiry,  whether  the  property  in  thsl  itste 
it  is  found,  or  in  which  It  ought  to  be,  jb  mnW 
dal,  or  as  beneficial,  to  him,  as  ao  J™* 
the  pnrpoee  of  aseertaining  what  ought  to  ■ 
state  of  the  property ;  but,  as  be  is  entiflrf  toM 
quiiy,  in  order  to  enable  him  to  know  rtuoWf 
make,  and  as  that  neceawty  arises  out 
trust,  it  does  not  follow  that  those  whobsniwj 
braaoh  of  trust  are  not  to  pay  the  costs  of  thtwjj 
because,  ultbooately*  the  cestui  que  tnut  mj  tM 
more  for  his  benefit  to  take  the  pn*a^ "J^ 
in  wbieh  he  finds  it,  than  to  seek  to 
in  a  different  manner.   That  is  a  matt^J^ffl 
and  I  must  take  greet  care,  if  I  sm  ngl>t*  W- 
make  any  order  here  which  will  throw  an/ 
that  question.   Then  we  come  to 
ease,  wbieh  may  be  a  warj  serious  mk.  iw  «■ 
in  this  case,as  Inow  assume,  have,  bower* 
in  point  of  fact,  been  guilty  of  a  breach  of  tm*, " 
is  to  be  repaured,  perliaps,  at  their  «pa»;w 
peieons  who  have  succeeded  in  the  two 
already  mentiwied,  namely,  in 
Mead,  and  also  in  establifliing  their  right  tote  a 
of  an  inqniiy  aa  to  other  »natter»-aio8e  piw«^ 
chargeable  wUh  those  wrongful  ads, 
to  pay  the  costs  of  that  part  of  the  soit 
ch^  them  in  a  way  in  which  they  a«  »^  PS 
chaneable.  It  appears,  with  regard  to  the  Wb"  J 
Inn,  and  some  otfiJr  property,  that  the  r^l^K  fl 
to  that,  as  being  charity  property.  ^J^L^J^ 
and  if  the  trustees  are  to  pay  the  costs  of    f""  " 
as  the  relators  succeed,  it  b  but  wni^^ilE,  J 
that.  80  far  as  the  relators  fcU  in 
clMm,  the  trustees  shafl  have  ttw  coeti.  AW 
1^  to  the  charges  of  fraud  m  Wt^JJ'-fS 
to  the  Mends  of  the  corporation,  sod  so  [ff' 'V'f 
to  me  to  fan  under  the  general  'Si 
parti^  not  content  to  rest  upon  i^J^^lJ^, 
SomSe  hrtter  of  trust,  seek  to  «ff«t  "'J^'y^ 
corporaUon  with  a  charge  of  w»J°P' ^r^Surt  « 
iaU  in  establishing  that  case,  sUhongb  JJ"" 
give  them  relief,  still,  if  the  c«^'W5!S«rf 
with  in  tU  way  I  have  mealioBed;  h« 
in  encnse  la  eonsequenoe  of  <»»^  Vvla  hr 
itrongotse  to  aay  that  those  pen""  ^  "* 
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tfreoitakif  my  b&Te  been  eecuioiwd  by  thatfniiM 
tfoemmf.  TJm  iun«  obBerratifoi  applm  to  a  nnan 
tof  chusM  with  respect  to  improper  dcaUne  mih 
B  pnpvfy,  ud  with  x««ect  alao  to  duu^  or  mi^ 
fUfimat  of  the  free  •onool,  beyond  the  fact,  tiiai 
m  «m  not  eo  many  eebolars  as  there  ODght  to  b«u 
IiIm  the  extent  of  rdief  which  waa  sov^t,  and 
It  Rgari  aleo  to  eo  mnch  of  the  loit  as  ^pliee  to 
•  icmm;  becaoM,  howerer  the  eorporstlon  war* 
|iKt7  pirtiei,  wiUi  a  view  to  enable  the  relatots  to 
pm  the  Moperty  beloagiDg  to  the  charity,  when 
imptrty  nu  been  reooTered,  all  that  goes  bayond 
■  ii  a  dealing  with  the  fund  property  eonpnsed  in 
tdt,  bat  ttill  a  part  of  the  case  with  wnich  the 
■ntioD  of  Bath  have  nothiag  to  do.   I  will  look 
tin  eaiM  I  have  mentioned ;  but  how  I  dtall  b* 
to  iai  with  the  ease  if  I  ahoold  be  of  opi^on, 
^ktmcn  the  two  innocent  Mcties^  the  foods  of 
Aatj  are  not  to  b*  ^nfauahad-^ow  I  am  to 
w&  (he  caa^  ao  as  to  saTer  thoao  «harg«B  wbidi 
I  Wi  hopn^rly  made  ag^nat  the  oorpontion 
ih  tk«  which  were  properly  made,  at  preaent  I 
Ik  act  the  least  idea.   It  appears  to  me  to  be  an 
]e  di&icaltv,  and  I  must  hare  the  papers. 
22.— Sir  Jambs  Wwram,  T.  C— This  is  an 
m  for  the  administration  of  the  chariW  estates 
ficegtammar-school  at  Bath,  of  the  endowment 
Edward  VI ;  it  seeks  to  recorer  from  the  mayor, 
n,  and  hnrgesses  of  the  city  of  Bath,  lands 
bt  tb«  information  to  belong  to  tilt  chanty,  Imt 
&  eorporadon  of  Bath  haro  for  a  long  time  past 
-'tDbe,aaddealtwithB8,th«ir(nni.  Itie^alao 
t  the  corporation  of  Bath  whh  ^eged  hnadm 
md  gome  of  which  are  allied  to  have  bem 
in  order  to  fsTonr  friends  and  rdations  of 
itwa,  in  leases,  which  hare  been  granted  by 
I^Mposdon  to  certain  lessees;  and  it  asks  for  a 
for  the  fata  re  adminbtration  of  the  efaadty 
Tha  rights  of  the  parties  with  respoct  to  the 
tn  settled  bv  the  decree  of  the  Court,  ao  far 
^  ^  be  settled  ny  the  present  information,  ud  a 
»  m  been  approred  of  for  the  fatnre  adminietm- 
■HUtcharity  esUtes;  and  the  only  qnestion  I  re- 
Mit  the  hearing  of  the  cause  on  fbrtner  directions 
|h  whii  manner  the  costs  of  the  soit  riionld  be 
In  dealing  with  this  question,  I  owe  it  to 
■pntim  to  aay,  that  I  think  there  is  no  nond 
nr  diaige  (tf  f^d  in  any  of  the  individnwi  now 
niiM  the  eorporatlon.   A  breach  of  trust.  In  eoo- 
the  boundaries  of  the  charity  land  with  the 
BtMm  land,  has  been  established  against  the  eor- 
m  of  Bath;  but  it  is  manifest  from  the  eridence 
w  brwch  of  trust  was  committed  befiwe  the  de- 
■  the  coBtmisBiiHiers  in  1736.   And  altboi^h  the 
>ef  the  charity  to  Warborongh  Head  has  been  csta- 
■■i  or  at  least  diseorered,  by  eridence  coming  out 
^pMemon  of  the  corporation  in  the  present  salty 
"udi  nut  hare  been  In  their  possession  in  1780, 
'■wE&«d  Oat  there  is  no  nonnd  for  imputing  to 
*^nUon  actual  notice  <a  the  matter  so  disoe- 
^howerw  I  mav  he  eompellcd  to  fix  them  with 
notice  of  the  evidence.   With  respect  to 
toige  niatained  by  the  charity,  in  eonssqnenee  <tf 
«»tt|h  Head  having  been  treated  bj  the  oofpora- 
J>  tbeii  own,  it  b  awifost  that  tola,  thewh  a 
Ml  of  trui,  has  been  attended  with  great  pecwdaxy 
wtotheeharitv.  The  cofpomtien,  treating  the  hmd 
<>*<h  have  kt  it  vpon  bnildiag  Isaass— a  conne 
a  1  eaoaet  suppose  tite  trustees  of  die  eharhy 
W  hMe  taken  if  they  had  supposed  H  to  he  eharity 
The  niuU  ig^  that,  when  the  leaats  aball  hare 
m,  the  charity  will  be  m  the  iceeipt  of  an  raeome 
W. «  now.  a  year,  instead  of  the  rental  of  land 

^  Again, 


Bg  but  cmunon  agricultutal  pw- 
;h  the  charity  hat  otaUUbad  Ua 


right  to  part  of  the  landa  alaiaed  by  the  infomatiML 
it  haa  mai  to  establiah  its  right  to  other  ka^  also 
claimed;  and  Hu  chaigea  of  actual  fraad  made  agaiut 
the  ooipoiaitim  ace,  in  ny  opinion,  wholfy  unfounded. 
Between  the  two  inaseent  partlea,  which  is  the  aoet 
&Toarable  way  el  stating  the  ease  on  bdialf  of  the  mr- 
pMcatbn,  I  caanet  think  it  wonld  ba  right  to  dlndniA 
the  charity  sstatsa^  by  giring  the  oorporaSion  the  gsnsral 
costs  of  the  suit.  And  although  the  diarity  haa  eleotod 
to  take  the  benefit  ef  the  leasee  irregularly  grwiied  by 
the  eorpocation,  I  take  it  to  be  dear,  that,  in  princi^^ 
the  oirporatien  is  liable  to  the  coata  of  the  inquiry,  wuch 
waa  necessary  in  order  to  enable  the  charity  to  make 
that  election  with  advantage  to  itaelf.  The  circumstance 
that  the  charity  proper^,  the  right  to  which  lus  ben 
established,  has  been  improved  in  value  by  the  acto  (rf 
the  corporation  in  respect  of  the  matters  eomshdned  oL 
may  be  a  proper  drcnmstance  to  ha  talnn  into  aoooimi 
in  ditposingot  tiie  qneatioa  of  oosta:  hut  I  do  not  tkink 
this  is  a  case  In  wUdL  I  ought  to  follow  the  decirion  la 
l%e  Auont^-Omaral  v.  Oaitu  CoReg^  by  givii^  the 
corporation  coats.  If  the  information  had  been  smiply 
confined  to  the  estoblishment  of  the  right  of  the  ohanty 
to  Warborough  Head,  I  might  pearly  hare  felt  my- 
self bound  to  follow  the  dedkon  in  Th»  Attomg/- 
OmmU  T.  E(ut  Betfurd;  but  In  this  case  titere  axa 
some  eeats  which  ought  not  to  be  borne  by  the  relaton, 
and  some  costo  which  the  relatora  ought  to  receive* 
The  costs  of  estoblishing  the  right  of  the  charity  to 
Warborough  Head,  ana  the  inquiriea  respecting  the 
leases,  ought.  I  apj»diend,  in  strictnesa,  to  be  borne  by 
the  eexpcHraUm.  nie  coats  ^  the  information,  so  fivs 
it  eseks  to  recover  the  White  Hart  Inn,  ought,  upon  th» 
same  principle,  to  be  home  by  the  relators.  1  put  theaa 
cases  as  examples  only.  Agam,  the  information  chaaev 
the  corporatioa  with  gnm  and  wilful  firaud,  and  asks 
aceounto  ^;&inst  tl»  eorporation,  which  the  Court  could 
never  give,  unless  gross  and  wilful  frand  was  established. 
Tlu  costs,  if  any,  occasioned  by  this  part  of  the  ii^r< 
mation,  ought  not  to  be  borne  by  the  corporati<m,  but 
recdved  by  them.  So  also,  in  the  dreumstancss  (tf 
this  case,  ought  the  costs  of  the  information  relating  to 
the  scheme.  The  point,  therefore,  which  I  have  oen' 
ridered  haa  been,  whether  I  ahould  treat  this  as  an  in- 
formation liaving  several  distinct  objeet^eome  of  which 
hav9  sncceeded,  and  some  of  which  nave  foiled,  and  aa- 
certiun  which  coats  in  particular  oui^t  to  he  boma  by 
each  party  rei{>ectively,  and  aet  off  soeh  costo  agalniC^ 
the  other,  (a  course  which  is  always  attended  with  great' 
expense  and  difficulty),  or  whether  I  ought  to  take  a 
course,  which  is  not  unfrequentiy  pursued  by  theCoort 
in  such  cases,  of  giving  no  costs  to  the  corporation  and 
allowing  the  trustees  to  retain  their  costs  out  of  the 
charity  estates,  I  think  the  right  course  is  to  give  no 
costs  to  the  corporation,  hut  to  allow  the  relator^  the 
trusteea.  and  the  schoolmaster,  to  have  their  cosia  out 
of  tlie  caarity  fonds.— /Tisers*  aceonlHyjpr. 


COURT  OF  ftUEEirS  BENCH. 
SITTINOS  IN  BANC  i^TER  HILARY  TEBM. 
Masma  a  Bvma  and  BaxiB.— JU.  M 
J1UCbiw*iiaiiBty<risitlWJ8>ii<isiafe^aa4y/yililiw 
«s  (MriKsBncfeM,  wMek       Aaee  f^mi  mOtr  As 
Mssf  Oirvmmttmwm  mmdfor  lis  tame  Objoet, 

trnflag  $a  ptm  fcU  Qaft  mm  B^rmf  mdAwari^  mi 

tiktu  m  I>mund  of  Ike  Umm  kmi  h»m  maie,  amd  tflaT 
*  wm  not  maud  Omt  tke  Award  had  met  Afsn  pm^ 
firmedftkeQmrtfnmteimAmukmmtfitrtke  em* 

had  been  made  elmee  tkejifat  AnliraHm,  amd 
Award  had  mat  Umni 
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!l%t  Comt  ffrmted  —  Attadkmml/br  net  perfwminff  an 
■  Awari,  lAe  SiAmittitm  kmiu  bem  mach  a  RtUe  ^ 
Courts  mtwUka^ndbtg  U  im  tut  apomr  thmt  m 
Award  and  RiUe  of  Gmrt  vwre  antuKM  to  tMe  AffdOf 
vit  i^Sfrviee,  or  a^ibited  to  Plaintiff  on  beinff  «wom 
to  Am  A^davU  of  Service  and  Demand. 
Upon  tkewina  Ocaue  aaaintt  a  Bute  for  an  Atta<Amentt 
freeh  Aj^iaint*  Im  the  Party  who  hat  obtained  the  Rule 
art  not  admin&M, 

Hale  calling  on  the  defendant  Butler  to  shew  canae 
why  A  writ  of  attachment  should  not  issue  against  him 
ftr  bis  contempt  in  not  paying  the  sam  of  126^.  14^.  8(2.» 
and  for  not  making  the  road  and  drain,  pursuant  to 
a  rule  of  Court  of  the  14th  NoTember,  1846>  making 
the  submission  a  rule  of  Court,  the  Master's  allocatur 
thereon,  and  the  awa^  made  between  the  parties; 
alao  calling  on  the  defendant  Bakw  to  shew  cause  why 
a  writ  of  attachment  should  not  issue  agaiiist  him  for 
his  contempt  in  not  paying  the  sum  of  1004/.  6f.  5(f., 
and  for  not  making  the  road  and  drain,  pursuant  to 
the  said  rule,  the  Master's  allocatur  thereon,  and  the 
award  made  between  the  parties.  The  award  was  dated 
the  31st  July,  1846.  The  sums  mentioned  in  the  rule 
were  the  costs  of  the  reference  and  the  award. 

In  Michaelmas  Term,  1847,  (Not.  17),  a  similar 
rule  had  been  obtiuned.  It  appeared,  on  that  occa- 
sion, that  the  money  had  not  been  paid  at  the  time  of 
the  Master's  allocatur,  bat  the  plaintiff  had  giren  secu- 
rity for  it.  A  demand  had  been  made  upon  the  de- 
fendant Butler  of  performance  of  the  award,  by  making 
the  road  and  paying  the  money ;  but  it  was  not  shewn 
that  the  road  and  dt^n  were  not  made.  AffidaTits 
were  filed,  on  behalf  of  Baker  and  Butler,  as  to  the 
kopos^bilit^  of  making  the  road  and  drain.   In  Hilary 

Watson  and  Amw  shewed  cause. — There  is  a  pre- 
limimry  objection,  that  fresh  affidavits  are  not  admis- 
sible. [Lord  Venman,  C.  J. — We  are  of  that  opinion.] 
It  is  not  shewn  by  the  affidavits  on  which  the  rule  was 
obtained  that  the  costs  have  been  paid  by  the  plaintiff; 
and  the  Court  will  not  grant  an  attachment  unless 
there  has  been  a  clear  contempt.  {Price  v.  Pkilatx^ 
7  Dowl,  W9,  661 ;  Pa^er  v.  Hatton,  8  Dowl.  891). 

Sir  P.  ThetigeTj  (with  him  was  Barlow),  contra. — 
The  allocatur  4»  the  Master  states  what  part  of  the  costs 
is  to  be  paid  by  Baker,  and  what  part  by  Butler. 

Lord  DBfrHiN,  C.  J. — As  to  the  attachment  against 
Baker,  ^rsons  knowing  the  facts  ought  to  bring  them 
%y  distinct  averment  before  the  Court.  The  Master's 
aUocatnr  does  not  shew  that  the  mtniey  had  been  pud 
at  the  Ume. 

Pattbson,  J.,  concurred. 

CoLERiDOR,  J. — It  is  a  condition  precedent  to  issuing 
an  attachment,  that  the  money  should  have  been  ac- 
tually paid;  and  it  does  not  appear  clearly  to  have 
been  paid.  A  mere  probability  that  a  thing  has  been 
done  18  not  enough  to  place  a  party  in  contempt. 

WmBTHAK,  J.,  concuned.— J2ii»  aewrdinggf* 

It  was  ordered  by  the  mle,  that  a  writ  of  attachment 
issne  against  John  Butler  for  his  contempt  in  not  pay- 
ing the  sum  of  126/.  lis.  8(/.,  pursuant  to  the  Masters 
allocatur  thereon  and  the  award  made  between  the  par- 
ties, but  tiiat  the  said  attachment  do  lie  in  the  office 
ibr  a  fortnight;  and  it  was  further  ordered,  tliat  Uie 
residue  of  the  said  role  be  dischareed,  without  costs. 

Upon  moving  for  the  second  rule,  an  aflBdavit  of  the 
plaintiff,  in  which  he  was  sole  deponent,  upon  which  the 
second  rale  was  obtained,  stated,  that  on  the  17th  April, 
1848,  he  served  the  defendant  Butler  with  a  copy  oi  the 
sward,  and  which  award  was  tbaennto  annexed,  and 
with  a  tme  copy  of  the  plan  annexed  to  the  award,  and 


*  Jan.  28,  before  Lord  Detunan,  C.  J.,  Fttteion,  Cole- 
lldgs,  and  W^drnn,  JJ. 


also  with  a  tme  copy  of  the  rule  narked  with  the  li 
"A,"(bMMrthe  ruiemakiwtheagrtsmeiitofrriM 
a  rale  of  Court,  dated  the  I4th  Nmmber,  1S46)J 
the  Master's  aUocatnr  thereon  thereunto  abo  aimej 
and  that  he  then  demanded  of  Butler  the  peri«B^ 
of  the  award,  by  making  the  road  and  drun  is 
award  mentioned;  and  that,  oa  the  24Ui  Hijr, 
served  the  defendant  Baker  with  copies  of  Hit  n 
and  plan,  and  rule  with  the  Master's  alloesUrtha 
thereunto  annexed ;  and  that  lie  then  demaoderft^ 
defendant  Baker  performance  of  the  award,  bj  nA| 
the  road  and  drain  in  the  award  inenti(nfd,ud| 
paying  the  1004/.  6«.54/.  in  the  said  rule  nmtimri.  ] 
other  affidavit  made  by  the  phwitiff,iD  which  lie 
joined  by  his  attorney,  James  Boor,  rtfawd  ts| 
award  and  rnle  as  hww  also  annexed  to  that  ifii' 
There  was  also  an  affidavit  tliat  the  nad  and 
were  not  made.   The  exhibets  maiksd  co  the 
and  rule,  by  the  commisrioner  who  swore  tlu  pi 
to  bis  affidavit,  did  not  refer  to  the  sflBdsTit  in 
the  plaintiff  was  the  sole  dep(meHt,battothilb«l 
he  and  his  attorney  were  joint  deponents.  The 
randoms  of  exhilMt  were  as  follows:—  I 

This  is  the  award  and  plan  mentioned  vA  rdeL 
to  in  the  affidavit  of  Jonathan  Hooper  Ihem 
James  Boor,  sworn,  before  me  tbu  lat  dirof  Ji 
1848. 

**  JoBH  C.  FussBLL,  a  ConuoiinoiKi:"  ft 

"  This  is  the  rule,  and  Master's  aUocator  tha 
mentioned  and  referred  to  in  the  affidsTit  of  iixd 
Hooper  Masters  and  James  Boor,  sfrom  be&R  a*l 
Istdayof  June,  1&48. 

"  John  C.  Fussell,  a  Ctmnmmt  fti 

In  Michaelmas  Term,  1848*, 

Watton  and  Am^  shewed  cause.— Fint,  the  to 
rule  against  Butler  was  dischstged  ss  to  the  ^I^' 
tempt  in  not  making  the  road  and  drun.  vb»\ 
second  rule  for  the  ssme  cause.  {lUs  r.Orii,tM 
to  Reg.  V.  7%0  Manchester  and  ZeedtBeUwadeft 
8Ado1.&Ell.420).  [HT^Afswd,  J.— HenlifO*' 
defective  at  the  time  of  the  first  applieatioi.  ThefM 
tiff  liad  not  paid  the  money,  and  tnerefoiefHliiBrtai 
flM'  an  attachment.]  Where  a  party  haihiddttg 
of  doing  an  act  required  to  be  don^  la  iriat*" 
an  application  to  the  Coor^  and  he  fcN 
omitted  it,  and  m  that  gtouM  Uih  in  hiiinuM 
he  cannot  make  another  application,  (^  fv 
Mandieeter  and  Leede  Raiheajf  Ompanf,  8  A« 
£11.  413;  Rem  v.  Sarton,  9  Dowl.  1021;  Bis-\ 
Great  JVettem  Railway  Qmpanjf,  fi  Q.B.5!ff; 
&L.874;  8  Jur.107;  fef^.v.PioWw,iw*«W*' 
V.  7%amat,  3  ft.  B.  899;  S.  C,  nom.  Bit. 
Ghapelwardens  of  Naworth,  6  Jar.  1128;  I«n  I 
man,  C.  J.,  in  Bod/tdd  v.  Padmore,  note(s)l» 
Bve,  6  Adol.  &  Ell.  786 ;  Sanderton  r.  Wtlbm^ » 
662;  Reie  v.  Rarland,  Id.  328;  &  ptfH  Saidt 
1  Dowl.,  N.S.,  17;  Parke,  B.,  in  Jtjmar.  ftW™* 
D.  &  L.  449),  [Coleridge,  J.-In  sU  the  e«s  a 
was  a  defective  statement  of  existuig  SkU^] 
parte  Kmmww,  (6  B.  781 ;  S.  C,  nois.  fty-  ^' 
3f<m>r,  Sfc  of  i^am/ord,  9  Jor.  169),  whieh  «« 
application  for  a  mandamus  to  a  ootpontno  to  n 
an  order,  tiie  first  rale  was  discharged  on  the  ^ 
that  a  demand  had  not  been  made;  aad  the  t^u" 
fused  to  grant  a  new  rale,  though  ademaod  i» 
had  Uken  place  since  the  discharge  of  the  iw"^ 
[They  also  cited  Petteson,  J.,  in  Hostet  r-Bf^A^ 
to  Todd  V.  Jiffery^  7  Adol.  &  EU.  622),  "^^^TC 
&o«,(12Jnr.621).3  The  pUintiff bsianwdj "J 
costs  by  an  acUon  upon  the  sward.  Smo"*'^*?: 
and  demand  of  performance  of  the  awsrt  sm 


•  Not.  22,  before  Lord  DenmsD,  C.  U  CB»rf(ft  ^ 
and  Erie,  JJ. 
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b  nile  of  Cout  maat  be  $tmm  to  fennd  an  «tUeh- 

ff.  ¥nm  the  awmmndnins  of  ezhibet  it  appears 
the  orinnal  awaid  and  inle  ime  produced  to  the 
Kntiff  utd  his  attwney  at  tfae  time  or  their  swearing 
birjwntaffiilaTit;  liut  it  doco  not  appear  that  these 
iPBBeiits  (although  by  the  affidavit  they  are  stated  to 
jliBBezed)  were  annexed  or  exhibited  to  the  plain* 
Hn  being  Bwom  to  his  affidarit  of  serrloe  and  d»- 
■jjWithoat  which  there  is  no  proof  that  the  award 
[oopies  wbtreof  Um  plaintiff  swears  be  eerred 
lAw  dnenoants)  were  tespeetirely  the  award  made 
acuta  Um  parties,  and  tfae  rale  for  contempt  whereof 
"     '"  ition  is  mode,   Petjunr  coald  not  be  as- 
ntse  the  oopy  is  not  identified.   (Rm  t. 
5T.R.466;  Smtit    AwMer,  7Dowl.P.C. 
_Sie,  J.— By  iHiat  anthfmty  do  you  know 
the  awsrd  was  not  annsxed  1   We  learn  from  tib» 
tiiit  it  was.]    Tfae  role,  as  drawn  np,  does  not 
ittebe  annexed:  Uie  award  and  mle  were  not 
.  and  ther^Dre  not  annexed  to  the  plaintiff's 
Miiiivhenhe  wosawtnn.  VWigikimemjl. — Itianet 
hnndiee  to  state  that  the  dbonment  is  annexed.} 
mf.J%eng^,  contra. — First,  in  the  rnle  marked 
l^ldmtiff  refers  to  the  awnrd  as  annexed  to  the 
■nit.  Rule  A  is  produced  with  the  affidavits,  thoagh 
tbodQ;  connected  with  the  affidavit  which  it  refers 
i  Tb«  papers  ore  takm  ont  of  the  office,  and  Uie 
Man  of  the  jdaintiff  was  to  lefor  to  mle  A.  [Lord 
kn,  C.  J.— Coald  an  indictment  for  peijury  be 
■tUDcd?— thongh  the  answer  to  that  qoeatton  may 
lie  eoBclDure  of  onr  power  to  look  at  the  copy 
fc]  It  woold  not  lie  in  the  month  of  the  defendant 
•iq' that  the  award  was  not  annexed  to  the  affidavit 
Fie  pUintifr,  bnt  to  another  affidavit.   Both  the 
Vmaa  state  the  award  to  be  annexed,    [Lord  Dm- 
KCJ.— We  can  suffidently  see  what  is  intended ; 
■ittiKigb  it  is  donbtfnl  whether  an  indictment  for 
^nyToald  lie,  it  is  extremely  vexations  that  Bueb 
WKt  Aeald  be  taken  by  reason  cS  the  neglect  to  oem- 
qinlkthe  nmplest  forms.]   Secondly,  on  the  former 
MMBfte  Court  held  that  the  ajpfdication  for  an  at- 
■wDtns  premature,  tlie  plaintiff  not  being  in  a 
WMR  to  bring  the  defendant  into  contempt.   It  has 
htm  dedded,  that,  when  each  on  epplMoUon  has 
Mpmatorely  mode,  tfae  hands  of  the  party  are  tied 
a  naking  another  application :  Pollock,  C.  B.,  in 
■iT.OMaitf,(lfiHee.& W.162;  3D.&L.4&5), 
Bt  leave  was  given  to  make  another  application  on  a 
RKrrice.  The  defendants  are  in  contempt  day  by 
lotw  as  the  award  is  not  performed.  [^GoUridge, 
-n  might  have  been  stated  on  the  first  oocaaon  that 
and  Tu  Dot  made.]   This  is  a  fresh  contempt.  In 
ue  caaes  cited,  the  facts  existed  at  the  time  when 
>  Implication  was  mode.   [Lord  Dmmam,  C.  J.— 
■ntaaaa  were  deeded  for  tlu  purpose  of  guiding  the 
MiMi  of  tfae  Court;  in  none  of  them  was  it  ctnai* 
H  that  the  party,  against  whom  m  application  hod 
■  inad^  had  a  Tested  riglit  «i  exemption  against 
|w  application.]  Cfnr,  «d9.  mlt, 

wd  DuMiiT,  C.  J.,  now  delivered  the  judgment  of 
This  motion  for  an  attachment  for  a  eon- 
ft  riCourt,  in  neglecting  to  pay  the  eosta  of  a  refer* 
m  ud  awsrd,  was  resisted  on  a  preliminary  ground. 
A  sinilai  motion  was  made  some  time  ago  andre- 
\taA  the  Court  has  often  said  that  they  will  not 
uM  renewal  of  an  application  to  thur  discretion, 
uHy  have  refosed  under  ibo  ssme  ciroumstanoes 
hiUh  same  object.   This  rule  of  practioe,  wfaioh 
Jy* ^  down  for  the  protection  of^partiea  against 
Wtwo,  and  to  prevent  the  waste  of  poblic  time,  is  by 
r*^»privil8ge  of  the  party,  e^ecially  an  offend- 
7^J>      does  not  apply  in  tfae  present  case,  be- 
yaa  rilcnmstancea  were  altered,  no  demand  of 
C*"?  UTUig  been  made  before  tfae  first  application, 
a  damosd  JuTiz^  heoit  mads  in  the  mean  time. 


On  thti  ground  of  distincUon,  and  the  peenllar  dr^ 
oumstanees  of  this  case,  which  diiqilayed  an  nnoBaal 
degree  of  contumacy  and  hardship,  wa  think  the  rul* 
must  be  absolute.— /2if^  ahtodOe, 

Anuf  asked  that  the  Court  would  grant  time  for 
complying  with  the  award. 

Lord  Dbnmam,  C.  J.— We  cannot  prescribe  any  time, 
bnt  reas(mable  time  must  be  allowea.  We  sfaalL  how- 
ever, look  with  some  jealousy  at  the  c<ndu«t  cf  tiie  de- 
fendant Butler,  after  what  lus  pamed. 


COURT  OP  COMMON  PLEAS. 
SITTINGS  IN  BANC  AFTER  TRINITY  TERM. 
G'l.KBi.SD  V.  Tuck.— it/ttfr  30, 1848,  and  Jims  25,  1849- 

Dower — Evidence — Presumf^ion  of  Surrender  of  At- 
tendant Term—Statate  of  LimUationa,  3^-4  W^. 
4,  c.  27,  w.  2  and  Z— Pleading. 

A  Term  assigned  to  attend  the  Inheritance  trill  not  he 
presumed  to  have  been  evrrendered^  tinlese  there  has 
oem  a  dealing  wUh  the  Estate  in  such  a  Manner  at 
reasonable  Men  would  not  have  dealt  with  it  wilest 
the  Term  had  been  put  an  end  to.  Thereforey  where 
the  Owner  of  the  JSstat*  wkidi  ii  tubjetA  to  mc4 
Attendant  Term  dented  it  wUhout  referring  to  ti& 
Tennf  and  the  Devisee  mor^aged  it  with  Notice  the 
Termy  but  without  the  Morlge^ee  taking  am  Attign- 
metU  of  the  Term,  and  the  Devtsee  a/ier  wards  convmred 
the  Estate  to  Trustees  for  Sale,  it  was  held,  that  there 
had  not  been  such  a  dealing  with  the  Estate  as  to  induce 
the  Court  to  presume  a  Surrender  of  the  Term. 

The  Relation  the  Owner  of  the  Estate,  who  is  in  Posses' 
sion  of  the  Land,  to  the  Trustee  of  a  Term  assigned  to 
attend  the  Inheritance,  it  that  of  Tenant  at  WiU,  and 
it  is  only  on  the  Determination  of  tueh  Tenant  that 
there  is  a  vested  Right  of  Entry  in  the  Trustee,  within 
the  2nd  Section  ofthe  Statute  of  LtmitatUm,  3  4-4 
Will.  4,  e.  27.  The  Gate  of  a  Cestui  que  Truet  hold- 
ing Postestim  of  Lands  under  a  Trustee  it  not  within 
the  3  Si  4,  Will.  4,  e.  27,  t.  3. 

7^  Number  of  Aeret  speafied  in  the  Count  of  a  Writ 
qf  Dower  are  not  material,  and  therefore  a  Plea,  that 
the  Lands  are  tubjjeet  to  u  Term,  it  luMeient,  if  it  shews 
that  all  the  Lands  in  the  Parishes  demanded  are  co- 
vered by  the  Term,  tho^h  it  fails  to  cover  the  exact 
Number  of  Acres  demanded* 

This  case  is  so  fully  stated  in  the  judj^ent  of  the 
Court  as  to  make  it  nnneoeeoary  to  set  it  forth,  with 
the  arguments  of  counsel.  It  was  argued  in  Easter 
Term,  1848,  by 

O'MaUtjr  and  Willet,  for  tfae  demandant ;  and  by 

Bfles,  Seijt.,  and  Unthank,  for  the  derendant. 

JitMe  2fi,  1849.-— Tfae  judgment  of  the  Court  was  now 
dolivcred  by 

WiLDB,  C.  J.— This  was  a  writ  of  dower.  The  de-> 
mandant,  by  her  count,  demanded  one-third  part  of  one 
messuage,  one  bam,  one  stable,  one  garden,  one  orchard, 
sixty  acres  of  land,  sixty  aoes  of  meadow,  sixty  acres 
of  pasture,  sixty  acres  of  araUe  land,  sixt^r  acres  of 
wood  land,  and  sixty  acres  of  land  covered  witfa  water, 
with  the  appurtenances,  in  tfae  parish  of  Suriingbam, 
in  the  county  of  Ninrftdk;  and  the  third  part  of  twenty 
acres  of  lud,  twenty  acres  of  meadow,  twenty  aeres  of 
pasture,  twenty  aeres  of  arable  land,  and  twenty  aeres 
of  wood  land,  with  the  ^pnrtenancea,  in  the  parish  of 
Rockland,  in  the  county  aforesaid ;  and  the  third  part 
of  twenty  acres  <tf  land,  twenty  aeree  of  meadow,  twenty 
acres  of  posture,  twenty  acres  of  arable  land,  and  twenty 
aerea  of  wood  land,  with  the  ^snrtanonoeL  m  the  poritt 
of  Bramerton,  in  the  oonntv  aforsirid.  The  demidaat 
pleaded,  fin^  that  tlie  husoond  of  tiie  demandant  wa» 
not  dead  at  the  time  of  niing  forth  the  original  writ ;  on 
which  isMM  WM  joined,     ta  wliioh  ima^  it  wai^  by 
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The  intention  appears  to  be  to  pat  the  estate  of  the 
trustee  In  a  bett«r  state^  in  tliia  respect,  than  that  in 
vhich  the  estate  of  an  ordinary  lessor  is  as  against  his 
tenant  at  will ;  whereas  this  situation  would  be  worse 
than  that  of  an  ordinary  lessor,  on  the  construction 
contended  for  on  the  part  of  ^e  demandant  in  this  casej 
for  the  time  <^  linutation  contended  for  wonld  run, 
u  i^ainst  the  tnutee,  from  the  eommaicement  of  hU 
estate;  whereas,  as  ^lainst  an  ordinary  lewH*, the  Ume 
would  only  ran  from  the  actiul  determinauon  of  tiie 
tenancy,  or  from  the  end  of  the  first  year's  tenancy. 
On  the  part  of  the  demandant,  Ihe  d.  Jacobs  v,  PhUlips 
(16  Law  Joum.,  ^B.,  269  ;  8  ^  B.  1£8;  11  Jar. 
692)  was  relied  on,  as  being  at  variance  with  the  view 
we  take  of  the  statute.  The  fiu;ts  of  that  case  are  not 
given  in  detail,  so  that  it  does  not  appear  whether  the 
cestuis  que  trust  in  that  case  had  been  in  possesion  of 
the  land  within  twenty  years,  or,  indeed,  that  they  had 
ever  been  in  possession.  In  the  absence  of  more  infor- 
mation than  we  now  poasess  regarding  that  case^  we  do 
not  look  on  it  as  binding  us ;  and,  on  the  best  considera- 
tion we  can  give  the  subject,  we  think  the  term,  in  the 
present  case,  has  not  been  extingnuhed  by  the  force 
of  the  statute  in  question.  The  reanlt  is^  the  verdict 
must  remun  as  entered  for  the  defendanton  the  Hetnid 
issae.— JKuis  ditckar^ 


COURT  OF  EXCHEQUER.— EAStER  aim  TuKirr 
Terms. 

Nbss  9.  Ahqab. — Najr  8. 
Nbss  v.  AumnoMo. — 30. 
•Jobit-ttodt  Comprnw—l  6to.  4,  &  46,  <.  IZ^Seire  Fik- 

eitu — MarrM  Woman — ExeaOor, 
Bjf  the  Deed  eon^itvting  a  Jbint-stoei  Company  under 
the  7  Geo.  4,  e.  46,  certain  Aete  were  required  to  he 
done  by  the  Husbands  of  Female  Shareholdere  and 
the  JSxeetOore  of  deceaied  Shareholders  before  ih^ 
could  become  Menders  of  the  Company.  A  Scire 
Faciaa  under  the  13th  Section  of  the  i^atute  having 
been  sued  against  the  Husband  of  a  Female  Shareholder 
and  the  ExecxUor  of  a  deceased  one,  as  Members  for 
the  Time  being  of  the  Cxmpany — Held,  ihat  the  De- 
fendants must  be  shewn  to  have  complied  with  the  Con- 
ditions of  the  Deed,  and  that  thejfcouldnol  be  rendered 
litdtle  by  Proof  that  they  had  etmdueted  ikemadees  to  as 
to  lead  others  to  ngapm  tkat  tkqi  wen  Members  of  the 

Kb88  Ana  AS. 
This  was  a  scire  facias  under  the  7  Geo.  4,  c.  46, 
a.  I&f  agfunst  the  defendant,  as  member  for  the  time 
being  of  a  joint-stock  banking  company,  on  a  judg- 
ment obtained  by  a  creditor  of  the  company  s^nst  its 
public  registered  officer.  The  deftndant  traversed  his 
being  a  member  of  the  company.  At  the  trial  before 
Cresswell,  J.,  the  deed  constituting  the  company  was  put 
in  evidence  j  by  which  it  was/agreed  that  the  company 
should  consist  of  those  persons  by  whom  it  was  exe- 
cuted and  all  such  as  should  ^terwards  be  admitted, 
and  that  all  shares  or  property  in  the  concern  should 
he  considered  as  personal  estate  without  any  benefit  of 
sarvivor.  By  the  28th  clause  of  that  documeut,  it  was 
provided  that  the  husband  of  any  female  shareholder, 
or  the  executor  of  any  deceased  shareholder  should  not 
be  a  member  of  the  company  in  respect  of  such  shares, 
but  be  should  be  at  liberty  to  sell  the  shares  or  at 
his  option  to  become  a  member  on  complying  with 
the  proridons  thereinafter  contained.  By  the  20th 
clause,  any  executor  desirous  of  becoming  a  member  of 
the  company  in  respect  of  his  testator's  shares  should 
give  notice  in  writiug  at  the  banking-house  of  the  com- 
pfuiy  of  such  his  desire,  specifying  the  shares  in  respect 
of  which  he  claimed  to  be  a  member,  and  thereupon 
should  become  a  member  in  respect  of  such  shares  and 


have  Uie  same  tranafetred  into  his  nanie  seeontind 
and  be  personally  charged  with  the  dotics  aed  liu 
ties  incident  to  ownership.  By  the  SOUi  cIuum 
executor  of  a  deceased  shsreholder  who  diouU  i 
under  the  preceding  clause  elect  to  beeoma  a  mam 
should  be  entitled  to  all  dividotds  aocruad  dac  M 
his  title  as  executor  BGenied,bat  nottoaaf  dirid 
aooruing  dae  afterwwds:  and  the  SU  dsau 
parties  In  whom  any  ahaiea  dmiU  nat  at  mm 
vrere  required  to  execnte  the  deed  of  aettit— it  id 
six  months  after  notice  in  writiii^  for  Qst  voft 
otherwise  t^ieir  shares  would  become  forfaiti^ktt 
charge  for  life  having  been  settled  to  the  «lt  i 
sepatate  use  of  the  wife  of  the  defendant,  indeptal 
of  the  debts  or  control  of  her  hugbsod,  riu,  irilh 
produce,  and  with  his  consent,  purdistad,  in  Wi 
name,  certain  shares  in  the  bank  in  qecstiaD,  «■ 
gistered  as  a  shareholder,  and  described  ai  soeh  ia 
return  made  to  the  Stamp-offioe  under  the  tth  iri 
of  the  statute.  The  defendant  had  lemnd  Ml 
Ute  dividends  on  these  abates  and  aignad  thi  M 
for  them  thus:— 

**  HavT  Amis 
PerNocoiation 
H.  L.  Amu." 
He  had  also  attended  some  meeUnga  of  da  taa^ 
at  which  none  but  shareholders  were  eaftled  t» 
present.  Under  these  circnmstances  s  ytriid 
turned  for  the  plaintiff,  the  judge  naamaf  im 
enter  a  nonsuit  if  the  Court  sboald  think  tktit^ 
fendant  was  not  a  member  of  the  cammBj  *itM 
meaning  of  this  Idth  section.  A  rnk  mnegt 
granted  in  Hidiaelmas  Term, 

Watson  and  Manisty  shewed  08016.-111  M 
being  a  member  or  partner  in  a  joint4toek*oa|^ 
within  the  meaning  of  the  I3th  seel)im<ftt« 
tnte,  is  to  see  if  the  party  is  entitled  to  i  ^ 
the  con>ue  of  its  ionds;  v.  ^,7 

186;  Buderidge  v.  Ingram^  2  Vea.  jas.  6B; 
James,  7  Car.  &  P.  653;  R.  v.  Garter,  I  D«-  ft 
65;  Harrison  v.  Heathorn,  6  Man.  *  ^"(LL 
it  would  be  unjust  to  allow  him  tiie  '••"/'fl 
bership  without  its  responsibiliUes.  rj 
defendant  is  indeed  the  nominal 
but  all  personal  property  acquired  by  a  ""^r^ff 
during  coverture  becomes  the  proiwrtf  "."'^ 
band,  if  he  chooses  to  assert  his  rigfat 
queen  on  Husband  and  Wife,  p.  18;  Co.Ult.aw 
PhUUsHrk  v.  PlvdcweU,  2  M.  &  S.  ^\/^ 
^(mhm,4Man.&  G.989}:  end  even  if  jw* 
settled  to  the  eepamte  use  of  the  wife  he  nsv  MbW 
of  her  hands  after  it  has  reached  heraciaaipMM 
(Came  v.  Brkey  7  Mee.  «c  W.  183;  Afar  t. Sm 
C.,  M.,  &  R.  699).   So,  where  the  «J"£ 
contract  the  husband  may  ratify  and  take  »»■ 
of  it:  (Bidgood  r.  Way,  2  W.  BL 1236;  8*"^ 
Hardie,  Id.  872;  v.  Jibery,  10 

The  wife's  name  being  entered  as  a  , 
returns  to  the  Stamp-office  makes  »  "''TSS 
those  returns  are  not  ooncluaire  of  th^.^JLTf 
them:  {Edwards v.  Buehanan,3hM  Mm  ] 
28th  dause  of  the  deed  wiU  probably  be  f""^ 
it  only  applies  to  the  case  where 
woman  who  ia  already  a  shareholder  » 
If  a  married  woman  can  bearoembw  ("^  ■Jrr 
company,  it  might  happen  mooune of  tuneuw 
members  might  be  married  women,  ui  """"Lfa 
creditors  of  the  company  would  hare  no  """V'^.j 
claim  upon  it.  Although  certain  fenM»»  "J"" 
the  atatute  to  oonstitute  membenhipui 
company,  a  party  may  by  hfa  own  "wttcr a»  ^ 
evidence  that  he  is  a  member  of  ^  '^r^^ 
out  proof  of  compliance  with  thoaa  fen"-  t^, 
mingham  Bailw^  Compaq  "^'^iTiUeLi^ 
Shtffield  Bailwe^  Compaiy  t.  Wssietit  7 
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I;  lULmim  €hnmdJmietim  

iw«,2  Mm.  &  G.  606;  The  CMtrnkam  itaUmem 
^r.AMiW.2Q.B.281).  If  the  11  &  12  Viet. 
1^  ttarid  bt  nUcd  the  turn  of  Jii  porta  Amga$ 
tt,y.n)miaipmt9limmei  (uite,  p.  2M)  wa 


Msfand  0r«|^f  in  rapport  of  the  role. — We 
eoncede  th*t  acts  done  by  a  party  may  afford  evi- 
1,  praampUre  or  condasive,  Uiat  he  is  a  ahare- 
Kmijoint-etodc  company.   Bat  here  the  plain- 
■eb  to  enfore«  a  statntory  remedy,  which,  wholly 
■t  the  lolet  and  practice  of  the  common  law,  en- 
I  a  pu^  to  imo  exeentioo  against  another  on  a 
Mt  obtabed  agriost  a  third.  Such  an  enactment 
itcitiidly  eonttrued,  and  no  eqnitable  OMutmc- 
■obeaDowed.  Theqtie8Uon,tbei«fore,iiBotwhe- 
&ii  definidant  has  held  himself  ont  as  a  partner  or 
Ikrin  tbis  company,  bat  wfaetiur  at  the  ume  whoi 
ittn  fKiu  was  saed  ont  he  was  nally  a  member 
^atitled  to  its  rights  and  subject  to  its  liabilities. 
H^ii  order  to  constitute  a  member  of  this  company 
t^mast  hare  been  admitted  with  the  consent  of 
f  itiffDemben  in  the  manner  pointed  oat  in  the  deed 
Myungtheoompany;  (me  of  which  ia,  that  whoerer 
■Ml  female  shareh<rfder  shall  not  thereby  become 
Mr  nnleas  he  comply  with  certain  forms,  which 
inidiBt  has  not  complied  with.   It  is  true  that 
nifed  the  diridoids  on  these  ahares,  bnt  that  was 
sigaU  to  his  wife,  and  no  more  renders  him  liable 
Mmnt  who  reevived  them.  As  to  the  mpposi- 
nt  all  the  shardioldeTB  of  a  joint-stock  company 
tbe married  women,  it  is  like  the  hvpothesia  that 
a  memben  of  the  Hoase  of  Lords  might  happen 
hwnon.  [They  cited  Dowling  v.  Jfa<mi«,  (fca, 
fcPlankctt,  1);  Seott  v.  Buriel^,  (3  C.  B.  ^5): 
Umrt  V.  Oreavet,  (10  Me*.  &  W.  711).] 
pu«K,C.B.— Thia  rale  must  be  made  absolute, 
pa  proceed  on  a  very  short  ground.   This  is  a  scire 
^ipinrt  tbe  defendant  to  shew  cause  why  execu- 
fcawld  not  issue,  charj^ngbtm  as  member  of  this 
■PTi^e  time  when  it  usued.  The  plea  is  nmply 
Wtte  dAndant  was  not  a  member  of  the  company 
K tlhmii  Mid  I  think  that  for  the  purposes  of 
iMDHtdingheiaiMtf amemberof it.  Tue&ctsare, 
["Wife  in  her  own  name,  with  money  of  her  own, 
WW  iliares  in  tbis  company;  and  ber  hasband 
■mm  that  proceeding,  for  be  received  dividends 
tttKs  in  the  name  of  bis  wife,  and  attended 
i«  the  meetings  of  the  coropanr.   The  alignment 
M  pUintiff'g  counsel  has  established  very  clearly 
«B&ctorily  a  series  of  propositions  which  are 
Hfbendetbe  answer  pvenoy  the  other  side.  The 
pat  of  Mr.  Watson  may  be  shortly  stated  thus: 
■  wife  purchases  shares  with  her  money,  bnt 
iKent  of  her  husband,  and  thereby  became  a 
[wider;  in  point  of  law  those  shares  are  the  pro- 
lof  the  husband,  who  Is  consequently  a  share- 
V inthe compainr,  and  lidile  to  be  sued  as  rach. 
I  nu^t  be  so  if  tbia  was  the  case  of  a  creditor  suing 
■wbtnd  directly  by  tbe  common-law  process  of  an 
M ;  m  which  case  it  might  be  said  that  he  is  a  part- 
the  company  as  bemp  entitled  to  a  share  in  its 
y,and  consequently  liable  for  its  losses.   But  the 
■wn  here  is,  whether  a  creditor  can  avail  himself 
w  a  person  so  circumstanced  of  the  extraordinary 
pTeobythe  7  Geo.  4,  c.  46.    I  think  that  con- 
»0g  thi^Ttbwers  as  a  great  departure  from  the 
•m  law,  as  introducing  an  entirely  new  state  of 
ip  for  tbe  conduct  of  suits,  and  giving  anewefiect  to 
P»nts,  the  only  safs^ourse  is  to  look  directly  at  the 
pw,  in  order  to  see  what  it  has  actually  provided ; 
■  Willie  we  by  no  meansset  ourselves  np  to  repeal  the 
■ntt  by  jadicial  decision,  fully  and  really  constrne  it 
"t«u  meant.  Bat  I  think  we  are  not  at  liberty  to 
">te  u  equity,  as  it  were,  arising  out  of  the  statute, 

7> .  t. ,  / 


from  which  we  are  to  say  that  every  person  who  could 
be  sued  on  nprearfons  or  conduct  uunring  that  he  was 
a  ahanholder,  and  which  expresdona  or  conduct  wouM 
be  evidence  wainst  him  to  shew  that  he  was  such,  can 
be  eonddered  as  a  member  for  the  purpose  of  being 
proceeded  ag^nst  by  scire  fiutas  under  this  statute. 
The  inoonvenienee  likely  to  arise  from  our  coming  to 
this  decision  was  indeed  forcibly  pointed  out  by  Mr. 
Watson  and  Mr.  Manisty ;  bnt  it  appears  to  me  their  ar- 
gument has  received  a  siiUfactory  answer  from  the  other 
side,  who  shewed  that  the  creditors  of  this  company  will 
not  be  deprived  of  their  remedy  against  the  defendant 
if  he  really  is  a  shareholder;  ii  he  is,  sue  him,  but  if 
yon  seek  to  derive  benefit  under  this  statute  you  must 
shew  that  you  come  predaely  within  Its  proviriont. 
Shortly,  therefore,  the  natter  comes  to  tbia.  This  is  s 
peculiar  statutable  lemedy,  ^vin^  peculiar  advantages 
to  pcnons  who  have  obtuned  a  inogment  agiUnst  on* 
of  several  partneia.  When  snch  a  judgment  is  ob- 
tained at  common  law  yon  cannot  afterwards  proceed 
against  another  partner;  if  you  do,  that  judgment 
might  be  pleaded ;  so  that  you  must  elect  in  the  first 
instance  to  sue  all  tbe  partners  or  some  of  them,  and  if 
^on  elect  to  sue  one  you  must  be  content  with  your 
judgment  against  that  one;  but  the  statute  gives  an 
advantage  woich  the  common  law  does  not,  viz.  that  a 
judgment  obtained  against  one  partner  may  be  enforced 
Against  the  rest.  I  tnink  we  are  bound  to  administer 
such  an  enactment  strictly;  and  for  these  reasons  think 
that  this  rule  ought  to  be  made  absolute. 

Route,  B. — ^I  am  of  the  same  opinion.  Tbe  question 
turns  entireW  on  this  point— whether  the  defendant^  the 
husband  of  Mrs.  Angas,  was  at  the  time  of  issuing  this 
scire  &cias  a  member  for  the  time  being  of  this  copart- 
nership ;  and  the  real  question  is,  what  ia  the  meaning 
of  the  Legislature  in  the  word  "member."  Does  It 
mean  strictly  a  member,  or  a  person  having  so  con- 
ducted  himself  as  to  lead  it  to  be  supposed  that  he  was 
a  member  1  I  think  it  means  that  the  party  must  be  a 
member  In  the  strictest  sense  of  the  word.  And  my 
reason  is,  that  the  rules  abont  persons  holding  them- 
selves out  as  members  of  or  partners  in  a  concern  have 
no  application  to  cases  of  this  sort.  In  ordinary  cases 

Eersons  may  be  chargeable  not  because  they  are  partners 
at  because  they  have  represiented  themselves  to  be 
such;  in  those  cases  the  law  proceeds  on  the  principle 
that  if  a  person  conducts  himself  so  as  to  lead  another  to 
think  be  fills  a  particular  character,  it  would  be  anjnst 
if  he  were  afterwards  allowed  to  turn  round  and  say  that 
he  did  not  fill  it.  If  therefore  be  appears,  or  as  perhaps 
it  might  be  more  accurately  expressed,  if  he  appears  to 
another  party  to  be  a  partner  in  a  particular  concern,  he 
is  not  allowed  afterwards  to  say  he  was  not.  I^ow,  how 
does  that  apply  to  the  present  case  ?  It  is  not  pretended 
to  charge  the  defendant  as  having  been  a  memoer  of  this 
company  at  the  time  when  the  pli^tiff  became  its  credi- 
tor, but  that  at  a  subsequent  time^  when  he  had  not  ren- 
dered himself  liable  by  any  act  or  bis  own,  he  is  b^  this 
express  enactment  to  be  rendered  liable.  No  eqnitable 
construction  can  be  allowed  in  such  a  case.  He  either 
fills  the  legal  character  or  he  does  not.  Does  he  fill  the 
legal  character  of  member  t  He  does  not.  It  has  be«L 
rightly  said  by  Mr.  Knowles  that  no  man  can  be  made 
a  partner  in  a  concern  without  the  consent  of  all  the 
other  members.  Now,  the  deed  constituting  this  co- 
partnership provides  for  the  case  of  persona  who  are 
desirous  of  becoming  partners  in  it;  a  great  number 
of  requisites  are  pointed  out  by  that  deed,  and  among 
other  things  every  person  becoming  a  member  (for  I 
think  "member"  is  equivalent  to  "partner")  is  to 
execute  a  certain  deed  binding  himself  to  perform 
certidn  eovenantk  which  if  they  do  not  perform,  their 
shares  become  Forfeited.  If  a  married  woman  Is  admit* 
ted  she  cannot  execute  anch  a  deed,  and  her  shares 
might  become  feifeited  accozdingly,  bat  certainly 
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Wattm  and  Bm,  ctatnr-TU  ^MtanMof  otaj 
by  holding  Qoaaalf  omt  to  the  vodd  b  niM  MitieS 
chanKtor  Bare  IweB  neatly  "^Viiitd  WthiiCai 
is  JWMMMv.Owfev  (12Jttr.777>  Ifthedd^ 
lien  B  n^Miaibk  at  aU,  U  mHt  m  d«  fasiii 
but  he  is  not  even  that,  and  is  in  the  mm  i 
aa  exeonior  who  has  nasindmt&Mate 
hit  tesiatMr ;  for  the  haviag  nadvil  findmihit 
Tiiiliiw  ht  mn  imlitlH  tt  mtrimthiia  k\t^ 
be  coondtnd  a  UMnriMr  ^  so*  af  then  OMpMj 
Ian  he  is  a  ccntribntwy  ta  wittia  the  ■■iini 
II  &  12  Viet,  c  45,  (£i  Jiyai,  ante, a 
[They  aln  cited         r,  Ffkr,  (7  Jar.  W)^ 

The  judgment  of  the  Cewt  wm  mw  (May  ») 

verad  by 

PcHJACK,  C.  (after  staUng  the  pkiiiip 
&cta). — In  the  case  of  Ifmv.  Amm^  whuhni 
last  term  before  my  Braibsta  BciUe,Fktt,w]i . 
we  had  ooeaiioa  to  eoaatder  a  ^«mU«k  nesri/tb'f 
aa  that  arisi^ia  the  pfeaenteaiek  ThenOiMi 
ms  not  an  wEaoitiw  ^  •  daeeand  shsi^aUii^  W 
husband  of  a  ioMla  shanlMUer,  awl  «•  WU 
he  waa  not  UabK  on  tha  Mind^  that  sikbi 
tidun  the  st^  wmdi  by  tta  daases  of  Um  iMil 
stHoting  the  eompaay  ivare  iiiin— j  to  nb  M 
mamber  as  between  tawisdf  aid  the  tthir 
h«  was  not  a  flHaitfr  >^  d«  IHM  kHy  vitiuB  tk 
intent  and  ueaaiag  of  tha  7  Geo.  4»  c  tf,  1 13. 
thought  that  the  sUtBtei7  exeeatioa  tkcR  wm 
applicable  only  to  thoea  who  wm  wiamjm 
holders,  entitled  aa  against  tha  ether  ibHtUll 
the  righits  of  partners  inter  se. 

On  tha  argument  of  the  fiowpt  eae  Mj. 
kTonied  to  Hirflngwifih  Itfcan  A»t.. 


that  does  not  stake  the  huAand  a  partner  unlesa  be 
OMa  through  certain  forma,  (which  although  called 
Mnsas  are  really  matters  Of  sahetance),  exeantes  a 
oerCaitt  deed,  and  does  other  thingB  neecMary  to  oon- 
Btitate  him  a  member.  Mr.  Watson  sar^s  that  the 
dmss  la  thfa  deed  about  the  hnsbands  of  »male  share- 
fafddeia  i^Uea  only  to  tha  ease  a  psoob  becominflr 
the  hnsMttd  of  a  w>maa  ahead/  a  ahaveholder;  and 
parh^  that  was  tha  only  thing  oentunplated ;  still  it 
comas  to  this  point,  th^  the  husband  (whether  of  a 
woman  who  has  acquired  shares  while  a  £ime  sola  or  a 
woman  who  ia  to  be  traated  as  such  so  far  aa  she  can 
be  so  treated  after  marriage)  does  not  become  a  mem- 
her  nnlesB  he  does  arts  which  were  not  done  here.  A 
great  deal  of  ingenious  argument  has  been  used  aa  to 
whether  the  bneband  could  oecome  entitled  to  the  fruits 
of  this  partnership ;  and  conceding  that  be  may  get 
those  bwefits  b^  virtoe  of  his  marital  right,  still  that 
does  not  make  hun  a  member.  The  defendant  can  only 
be  liable  on  thia  aeire  fedaa  by  being  a  member  of  tM 
copartnership  at  the  time  when  oKecution  issues;  the 

SsitioB  ia  not  wlwthsT  ha  has  ■Resented  himsdf  to 
s  shareholder  In  it;  ha  most  be  shewn  to  be  one  of 
those  paiBODB  who  are  mamben  of  it  inter  se ;  and  aa 
ha  caimot  be  that  withant  execnting  certain  deeds  and 
complyio^  with  certain  directions,  whkh  he  has  not 
done,  he  is  not  liabW 
Plui^  B.,  Qoneurrkig— Su/s  ahtoltUe. 

This  eaa^  which  waa  aigned  on  the  same  day  and 
immediately  after  Nut  v.  AmgoMf  was  likewise  that 
of  a  scire  fimos  against  a  party  as  member  of  the 
same  corawiy,  oa  a  iudBmeat  obtained  against  their 
pnUic  offiev,  to  whiea  tha  defendant  plsMed  that  ha 
ms  not  a  mraibar  of  tha  eampany.  At  the  tiul  be- 
fua  CfSflswdl,  J.,  it  appealed  tbsit  the  defaidaat  waa 
exaentor,  and  had  proreil  the  will  of  one  Hedley,  who 
at  his  decease,  in  May,  IMi,  was  a  duly  restored 
shaxeholder  in  the  company.  The  defendant  muco  the 
death  of  Hadley  had  rooatTod  dividends,  or  at  all 
events  one  dividend,  in  reject  of  his  testator's  shares^ 
but  he  had  dene  no  other  act  to  make  himself  a  share- 
holder. In  the  Stamp-office  return  of  1845,.  Hedley's 
share*  are  described  as  belenaing  to  Hedley's  executor. 
A  verdict  waa  returned  for  tha  plaintiff,  with  leave  to 
move  to  set  it  a^e.  A  rule  having  been  obtunad  in 
Michaelmas  Term, 

Skowla  and  Jiiaau^r  showed  cauaew— This  case  differs 
ftom  the  last.  Tha  ganaial  iatantian  of  tha  7  Geo.  4^ 
0. 46,  s.  13,  was  to  maka  all  the  pactaen  in  a  joint^tock 
company  uka  tUs  liable  to  its  crediton  for  a  period  of 
thxaa  yoaca;  and  unless  the  estate  of  the  deceased  can  be 
raaabed  and  made  available  for  that  aurpose  in  the  way 
pnqioaed,  it  cannot  he  reached  at  all,  aa  no  other  fbrm 
of  suing  can  be  reoorlsd  to  but  that  pointed  out  by  the 
statute:  {SkwoH  v.  Chtmw,  10.  Mee.  &  W.  711; 
Bitkeat  v.Bowkt^,  9  C.B.  889j  Smritr  v.  BuUrWy 
7  hair.  134).  B«it  even  supposmg  that  in  order  to 
render  the  executor  <^  a  decMsed  shareholder  in  this 
company  liable  in  re^tect  of  tha  shares  of  his  testator 
ha  must  be  shewn  to  have  complied  with  the  forms 
pnaeribod  by  ita  deed  of  aettlement,  thsra  is  ample  evL- 
denee  from  which  the  jury  might  infer  that  the  de- 
fendant haa  dona  so.  He  received  dividends  on  those 
ahaiea;  and  a  man  is  estopped  hy  hia  own  acts  or  adr 
mi^ans,  (PtoUrd  v.  ^^eors,  6  AdoL  &  Ell.  469),  or 
at  least  they  are  evidenee  agmnst  him,  (SiaUerie  v. 
Poe2y,  6  Mae.  &  W.  6G4;  lU  CMtenJtam  Bmlwajf 
Comfm^  T.  Dmnd,  2  B.  281 ;  WhiUm$U  v.  Tktmp- 
MM,  1  £u>.  72).  Participation  In  the  profits  of  a  coa- 
oem  is  always  evidence  m  pactnazdup  in  it.  and  sobw- 
timea  even  acta  as  an  est^^P*^  parte  Uamptr,  17 
Vsa.  404:  P««  v.  3  C.  B,  32;  Gnu*  v.  Smith, 

2  W.B1.9W}  IKMyAT.CiirMV&B.B1.235). 


ra^taired   , 

to  become  a  member — L  e.  that  he  bed  pm  m 
quiied  notice  in  writing,  bad  caosed  tiw  Aitl 
tiansfeKred  into  his  name^  and  had  (if « 
executed  tha  deed  of  aattlemttt.  TiiMnii>»^ 
fendant  in  this  case  certainly  raeeivad  s  #«■■ 
accrued  due  after  the  testator's  dsoaai^ai 
was  not  entitled  to  laeeive  unless  he  list  ] 
become  amember,  itia  imsossibktOHjtU 
not  some  evidence  that  he  nad  beeosM  i  wnM 
on  Uw  argnment  befem  us^we  intimated 
that  when  my  Brother  CiasaweU  nsamd  WRtr 
defendant  to  move  toantar  naoaaidLhiesut  Mt 
intended  that  tbs  platstifF  shonU  tbebw 
any  such  point  aa  that  mads  by  Mr.  Kww^ 
which  Mr.  Watson  contended  was  ast  a  soist  r 
thstrialataU.  WahavaeeB«ated»r»<^ 
well,  and  he  informs  na  that  theaffa  it  wm« 
understaod  that  the  plaintiff  wastohsff  thi 
on  the  motion  for  the  nonsuit  of  ^  fcetttat  ni 
cuter  had  received  a  dividend  whieh  soeraed  dM 
the  testator's  deeease,yat  that  waa  to  b«  csopM 
the  fact  that  ha  had  not  otherwise  csowd  tunica 
made  a  member.   This  ssEshides  the  aetioa  efuy 
fiurenca  to  ba  deduced  from  the  reseipt  of  dinAn* 
yond  the  haiafoctaf  tha  raeript  itself;  sad  ttsM 
so,  tha  case  ia  nnHirtingnishaMe  In  panap* 
V.  Aj>m$,  daeided  imnudialaly  bifon  thessu^ 
themsMkteasa.  ThsH  w»  fiild, that  the 
a  Suoala  shareholder  who  bad  net  .^j^L 
member  by  complying  with  the  prorisiev  « 
was  not  Uable  to  an  execution  aadar  tha  7  ^ 

s.  13,  aa  a  mamber  for  the  time  beinf-w*  »^ 
prmsipla  precisely  appliea  to  the  osas  of  the 
of  a  decesaed  Bhsfthalatr  ■  •  ^ 

ThanOeforanonauU  vaatOtscetoebtW**" 
lota.— iMb  t^mlutt. 
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ICtCHANCELLOR  OF  EN6LAND*S  COURT. 

I  LuiraB  «.  Wmov.— 3. 

[Jiff  ff^oaiif  A.,  mIo  wot  tie  Executor  of  M.,  the  Exe* 
b*u  0/  7*^  fo  tttttbUah  a  Claim  against  T.*$  Ettate^ 
ISyttf  0  ^Mvute  Muappr<^ariation  hi  M.<^  T.*a  A»- 
m,  Old  atttd/or  tXe  AeeoutOt  7*'<  JSrtato.  T^ere 
wa  M  AUegation  in  the  Bill  imputing  to  R.  Know- 
ofM.'t  Dealimas  with  the  Estate.  R.y  having  Ijf 
HnAMwer  admittod  Assets  of  T.  received  Iqf  M.^  but 
Wt  AtuU  of  M.  received  hf  kimselft  submitted  that 
kwumtitmitdtosetfitrth  the  Accounts  of  T.'sEstate. 
tuKtrk^fut  insufident. 

be  bill  in  this  cawj  bo  fiv  at  for  the  present  putpoee 
Intterial  to  mention,  wu  filed  by  parties  beaefi- 
pintRtfted  Qoder  an  indentvre  of  settlement  of  the 
KOdober^lSlO,  for  the  purpose  of  enforcing  cer- 
ilBipd  liabilities  of  Thomaa  Parr,  deceased,  who 
nwa  tmstw  of  that  aottlemoitf  in  respect  of  hie 
■bp  with  a  mm  fd  atock  thwnn  comprised,  and 

II  bill  allagad  bad  been  disposed  of  in  breach  of 
ibuts  of  the  settlement.  Thomaa  Parr  died  in 

III  Ui  wife,  Mary  Parr,  was  his  execatrix.  Uary 
■died  in  1841,  and  the  defendant  Robert  Henning 

■  n«  her  executor,  and  the  present  panonal  re- 
ktitiTe  of  Thomas.  The  bill  was  filed  in  May, 
l|iiid  was  subsequently  amended  and  re-amended, 
■defendant  Robert  Henniog  Parr,  by  his  answers 

original  and  amended  bill,  admitted  assets  of 
IH0  Parr  come  to  the  hands  of  Marv  Parr,  suffi- 
|t  to  aaiwer  what  might  b#  doe  from  Thomas  Pair's 
Ikiiiteqiset  of  the  plaintifis'  demands,  but  did  not 
IkiMti  of  Mary  Pair  come  to  hiaowu  handa  to  an- 
wikA  va^i  be  dm  from  har.  The  ra-anwndect 
wted,  that  Mary       poosessiid  herself  of  personal 
pUsf  ThwBss  to  a  Ivge  amount,  and  that  the  same 
of  certain  specified  puticnlars  and  other  par- 
adm,  lad  that  she  thereont  paid  all  the  just  debts 
llhwiland  teatamentary  expenses  of  Thomaa,  ex- 
fttbenm  due  from  him  in  respect  of  the  breach  of 
Wil^tdby  the  bill;  and  there  then  remained  in 
fluids  a  Tery  large  surplus,  which  was  liable  in  her 
^  to  aaswer  and  make  good  the  before-mcntioned 
t  of  (toek  so  di^KMed  of  as  thereinbefore  alleged  in 
lA  of  the  trusts  of  the  indenture  of  October,  1810, 
•f  which  surplus  Mary  Parr,  by  some  deed  or  in- 
■eat,  or  otherwiae,  settled  a  ]Ms^  sum  of  money  or 
*Ki>P«rty,  part  of  the  said  praaonal  estate  ni  'Eho- 
\kt  the  benefit  of  aonw  of  her  children,  m  aome 
'  pnrnis  or  peraon,  or  othwwise  diapoaed  the 
'  nrplog  in  some  manner  which  the  piaintiflb  had 

■  vhoUy  anable  to  discorer;  and  that  such  sum, 
^led  or  disposed  of  as  aforesaid,  was  more  than 
Mat  to  answer  and  make  good  the  stock  so  im- 
Wtrijr  applied  as  aforesaid :  and  that  snch  part  of 
^r^loB,  BO  settled  and  dlspoeed  of  by  Mary  Parr 
I^Nud,  still  remained  and  was  then  liable,  in  the 
I"!  of  the  persons  or  person  in  whose  favour  snch 
■Bat  or  disposal  was  made,  or  in  the  hands  of 
■wills  or  her  trustees  or  trustee,  execntoiB,  ad- 
■tnton^  or  asaigna,  to  answer  and  make  good  Uie 
I  mm  of  stosk.  'tbm  deftndant  Robert  Henning 
''it'rluiaDiweT  to  tha  re-amended  bill,  with  regard 

above-mentioned  statements,  stated  his  ralief 
*>  Huj  Parr  did  poasoss  herself  of  personal  estate 
MKioBB,  consisting  of  such  partieulara  as  in  the  bill 
|"''|»ied,  but  no^  to  the  beat  of  hia  information 
M  belief,  of  any  other  particulars;  and  he  sab- 
niUd  and  insisted,  that,  under  the  circumstances  in 
HiniDer  aoiwers  to  the  amended  and  to  the  original 
tt.  [rerorring  to  his  admiauon  of  the  receipt  by  Mary 
*  UKts  of  Thomaa  ParrJ,  it  was  n«t  necessary 
vuUrial  for  him  to  set  forth  fiiU  particulars  of  the 
Vol.  Xia  p  n 
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said  personal  estate,  or  how  Mary  Parr  diqioaed  of  the 
same,  &c.  The  defendant  then  submitted  and  instst«d 
to  the  efiect,  that  be  was  not  bound,  and  onght  not  to 
be  compelled,  to  answer  as  to  the  alleged  aetUement  or 
disponnon  by  Mary  Parr  of  the  surplus  or  any  oart  of 
Uie  personal  estate  of  Thomas,  or  how  she  (Mary) 
settled  or  otherwiae  disposed  of  the  estate,  or  whether 
the  aum  alleged  to  have  been  aettlad  or  disposed  of  as  in 
the  UU  mentioned  was  more  than  snffi<^ent  to  answar 
and  make  good  the  before-mentiMied  stook,  &o. ;  and 
he  claimed  the  like  benefit  of  hb  objection  to  snch  disoo- 
Tery  as  if  he  had  demurred  to  so  muohof  the  re-amended 
bill  as  sought  such  dlscorery.   The  defendant  suboe- 

auently  said,  that  he  believed  that  Mary  Parr  applied 
le  whole  of  such  surplus,  as  in  the  re-amenden  bill 
mentioned,  and  not  the  residue  thereof  only,  to  her  own 
use;  and  he  submitted  to  the  judgment  of  the  Court 
whether  such  part  of  such  surplns  ao  alleged  to  have 
been  settled  and  disposed  of  by  Mary  Parr,  as  in  the 
re-amended  bill  mentioned,  did  still  remain  and  waa 
then  liable,  and  whether  in  the  hands  of  such  pov 
son  or  persona  as  in  the  ra-amoided  bill  mentiraifd, 
&c.,  to  answer  and  make  good  the  before-moitioned 
stock,  or  how  otherwiae ;  and  ne  tiien  submitted,  that  it 
waa  not  necessary  or  material  for  him  to  anawer,  and  that 
he  waa  not  bonnd  to  answer,  save  aa  therein  and  in  his 
former  answers  mentioned,  what  in  bet  did  become  of 
the  personal  estate  of  Thomas  Parr,  or  when  or  how 
the  same  and  every  put  thereof  had  been  disposed  of. 
To  this  answer  exceptions  for  insnffidency  were  taken 
by  the  plaintiffs,  and  allowed  by  the  Maater.  The  de- 
fendant Robert  Henning  Parr  excepted  to  the  Maatw^s 
report.   The  exceptions  now  came  on  for  argument. 

Bethetl  and  fnaimgt  for  the  exceptions,  contended 
that  ti^  Master  wasinong  la  hisfindine  that  there  was 
a  dear  admiauon  by  the  defendant  of  Mary.Farr*a  ra- 
cdpt  of  assets  ttf  Thwnaa ;  tbat,  therefore,  was  a  auffident 
answer,  and  aa  aoonint  of  the  full  particulars  of  Tho- 
maa*8  estate  could  not  be  insisted  upon. 

Stuart  and  Wetjord,  in  support  of  the  Maater*s  re- 
port, said,  that  the  answer  was  plainly  insufficient; 
that  the  bill  stated  a  specific  story  as  to  the  devolution 
of  the  assets  recdved  by  Mary,  viz.  that  she  received 
them,  bdng  liable  for  a  breach  of  trust,  and  settled 
them  in  a  certain  way;  and  that  the  plaintifis  were  en- 
titled to  have  the  defendant's  answer  to  these  specific 
statements. 

Vicb-Chakcklu>r,  (witi»out  hearing  a  i^ply). — It  is 
not  alleged  by  the  bill  tbat  the  defendant  RoDert  Hen- 
ning PaiT  was  in  any  way  a  party  to  Marjr's  dealings 
with  the  assats.  There  ia  no  allegation  that  he  knows 
bow  diapoaed  of  Thomaa'a  property;  and  he  haa 
given  an  account  of  his  own  receipts  in  respect  of  Mary's 
estate.  Icanundcr8tand,that,ifyouall^edandbnmght 
against  him  any  knowledge  of  Mary's  tranaaotions,  then, 
as  he  does  not  admit  assets  of  Mary,  you  would  have  a 
right  to  his  answer  to  enable  yon  to  trace  the  devastavit; 
but  here  you  do  not  connect  him  with  the  transactions 
at  aU.  1  am,  thmfore,  of  opinion  that  the  exoeptiona 
to  the  Masters  report  must  be  allowed. 


VICE-CHANCELLOR  KNIGHT  BRUCE'9  COURT. 
JoNKB  9.  Lewis.— .Am*  28. 
Shut-WMty/— Investment— OmIs. 

Trustees  ^  a  Will  were  directed  to  the  Trust- 

monies  tm  the  Public  Stocks  or  Funds  of  Great  Britain, 
or  on  some  good  and  approved  fi'eekold  or  Leasehold 
Securities.  Ihe  Trustees  lent  the  Mono/  on  a  Mort- 
gage of  Freehold  Houses  at  B.,  and  the  same  were 
valusd  at  about  One-third  more  than  the  Mimey  lent. 
On  a  forced  Sale  of  the  Propcrtjr,  a  large  Loss  vas 
iacurredt  and  the  Mort^gor  uas  Insolvent: — Heldt 
tinder  the  parlieular  CirmnHaneet  of  th*  Case,  that 


U  R  I  S  T. 


Digitized  by  Google 


878 


THE  JURIST. 


the  Tnateet  should  not  be  charged  with  the  Loss;  and 
the  Costs  of  all  Parties,  and  the  Charges  of  the  Trustees 
properfy  tncumd^  were  allowed  otU  of  the  Estate, 
lUchard  Jones,  by  his  will,  dated  the  22nd  March, 
l&SO,  gave  and  bequeathed  au  the  residae  of  his  per- 
sonal estate,  of  every  sort,  whatsoever  and  wheresoever, 
unto  Edwara  Lewis,  Thomas  Neville,  and  Griffith  Jones, 
and  the  sorvirois  and  survivor  of  them,  and  the  execu- 
tors and  administrators  of  such  snrvivorj  opon  trust, 
as  soon  as  conveniently  might  be  after  his  decease,  to 
convert  into  money  sach  parts  of  his  personal  estate  and 
eff^ts  es  should  not  then  conust  ot  ready  monies,  or 
securities  for  money,  and  collect,  get  in,  and  receive  all 
such  debt  and  debts  as  should  be  doe  and  owing  to  him 
by  any  person  or  persons  whomsoever,  and  to  place  the 
monies  to  arise  and  be  produced  by  such  sale  and  col- 
lection, and  his  ready  monies,  in  the  public  stocks  and 
funds  of  Great  Britain,  or  on  some  good  and  approved 
£r«eliold  or  leasehold  securities,  at  interest,  with  power 
to  alter  and  vary  such  securities  for  other  frinds  and 
securities  of  the  like  nature,  in  the  discretion  of  his  said 
trustees;  and  upon  trust,  &c.;  and  he  appointed  Lewis 
and  another  of  the  trustees  fais  executors.  By  a  decree 
in  the  cause,  a  reference  was  made  to  the  Ifaster,  to  in- 
quire (among  other  things)  and  state  how  and  in  what 
manner  the  testator's  estate  had  been  from  time  to  time 
invested,  and  under  what  circumstances  any  loss  sus- 
tained on  the  money  advanced  to  one  William  Hickin 
was  sustained.  The  Master^  by  his  report,  found  that, 
in  addition  to  the  several  mvestments  made,  the  de- 
fendant Edward  Lewis  did,  on  the  11th  July,  1828, 
advance  the  sum  of  26001.,  part  of  the  testator's  per- 
sonal estate,  to  William  Hickin,  by  way  of  mortgage  on 
the  security  of  certain  freehold  messuages,  building^  and 
lands  situate  at  the  Lozells,  in  the  parish  of  Aston,  near 
Birmingham ;  and,  previously  to  such  investment,  the 
said  estate  was  surveyed  and  vuned  by  Ebeneser  Robins, 
(a  surveyor  and  valuer),  who  valued  the  same  at  the  sum 
of  SfOO/.,  and  the  income  thereof  at  176/.  per  annum ; 
and  in  his  valuation  he  stated,  that  the  alterations  that 
were  going  on  in  the  neighbourhood,  to  improve  it,  would 
induce  him  to  value  it,  if  his  own  propertv,  at  4000/.; 
and  he  found  that  the  said  defendant^  Edward  Lewis 
and  Thomas  Keville,  were  afterwards  obliged,  in  the 
performance  of  the  trusts  of  the  testator's  will,  to  sell 
the  said  mortgaged  premises,  and  Uiat  the  same  were 
accordingly  sold  by  public  auction,  and  the  purchase- 
monies  fur  the  same,  after  paying  the  expenses  of  the 
sale,  and  various  expenses  wnicb  had  Men  incurred 
from  time  to  time,  as  the  same  were  leonved,  applied 
in  dischatge  of  the  interest  due  on  the  mortgage,  and  in 
liquidation  of  the  principal ;  and  he  found  that  on  the 
26th  February,  1836,  when  the  last  sum  received  on 
account  of  such  purchase-monies  was  so  applied,  the 
principsl  sum  of  3531.  4s.  2</.  remained  due  in  respect 
of  the  said  mortgage,  which  sum  had,  under  the  cir- 
cumstances afornud,  been  wholly  lost,  together  with 
interest  thereon  at  61.  per  cent,  per  annum,  from  the 
20th  February,  1836;  and  he  found  that  Hickin,  the 
mortgagor,  in  1831,  took  the  beiwfit  of  the  Insolvent 
Debtota  Act.  The  Master  also  r^orted  that  74/.  5s.  3d. 
was  due  to  the  defendant  Lewis  on  the  balance  of  his 
aoeounts,  the  othw  executor  not  having  received  or  pud 
anything.  From  the  examination  and  cross-examination 
of  Ebenezer  Robins,  a  witness  for  the  defendants  the 
trustees  and  execntcnrs,  it  appeared  that  the  2600/.  was 
advanced  upon  the  security  of  four  houses  and  about 
three  acres  of  land,  two  of  which  houses  were  unfinished, 
and  the  rent  of  those  which  were  let  was  106/.  a  year, 
being  26/.  less  than  the  interest ;  that  it  waa  land  in  the 
neighbourhood  of  Birmingham,  taken  by  Hickin,  a 
jeweller,  upon  speculation,  and  its  value  depended  in 
some  measure  upon  the  prosperity  of  that  town ;  and 
that  bis  (Robiwrs)  opinion  in  the  valuation  was  formed 
with  referaooe  to  the  letting  capabilities  of  the  houses, 


and  the  value  of  the  land  4s  building  Und.  The  can 
now  came  on  upon  further  directions. 

MusseU  and  C.  Hall,  for  the  plaintiff,  rabmitttd,  th 
property  of  this  nature,  the  value  of  vbidk  dqinl 
principally  upon  exttaneoos  circomatancet,  wu  Mti 
security  upon  which  a  trustee  was  justified  in  isn  '*' 
the  funds  of  liia  eestuis  que  trust;  and  at  aoj 
that,  according  to  the  pracUce  of  the  Coart,  a  b 
ought  not  to  advance  more  than  two-thirds  of  tbt 
of  the  property;  90  that  at  the  very  titue  of  tliiiii 
ment  a  loss  would  have  accrued  of  266/.6i;ti 
Stichuy  V.  Sewellf  (1  My.  &  C.  8),  executoi 
had  lent  money  on  mortgage  of  a  wateMnill,  till 
mill,  and  a  house  in  town,  which,  upon  a  ad(,ts| 
out  to  be  deficient,  were  held  liable  to  make  fooi 
loss ;  and  the  Master  of  the  Rolls  seemed  to  be  of  apk 
that  so  much  as  two-thirds  of  the  vslae  shtnUt^ 
advanced  upon  property  of  a  permanent  tiIm-ii 
for  instance,  as  neehold  land — and  not  hm 
buildingsk  still  leas  upon  buildings  used  10  tn^vf 
whose  value  depends  upon  the  absence  of  conpol 
in  that  trade.    Upon  this  authority,  and  bMW  f 
trustees  had  only  obtained  the  valaation  of  oat  nil 
they  ought  to  repay  the  money  lost,  and  intmMilV 
per  cent.,  and  should  pay  all  the  costs  of  to  aiA  ifft 
suit  as  were  occasioned  by  this  particular  ^sotioB. 

Sw<uuton  and  CVvty,  for  the  trustees,  contadtd, ' 
as  the  valuation  was  made  with  reference  tc  tfab  ir 
ment,  and  as  the  will  Jostified  a  layug  oat  oi 
security,  the  defendants  were  fully  wanaDted  ia 
they  had  dui^  and  ought  not  to  be  msdeaiavai ' 
the  loss.  The  valuer  stated,  as  appsaad  by  tis^ 
tiiat  the  amount  at  which  he  should  hswnhrfg 
proper^,  if  his  own,  was  4000/.  Thevalnfllg 
thai  the  evidence  of  the  report  was  the  osljenH 
which  the  Court  would  refer  to,  at  this  itip  «■ 
cause,  for  such  a  puipoee  as  this.  As  to  nit^itM 
clear  that  none  could  be  given  i^iunst  the  ddnMb 

^.  J.  HaU^  for  other  parties. 

RtussU  replied. 

Knight  Bkoce,  V.  C— This  was  a  trait  ta  iB«^« 
good  and  approv^  freehold  or  leasehold,  ^ttee^^ 
to  insinuato  that  the  matter  was,  to  wt*"!^ 
phrase, "  a  job *'  between  any  parties.  Tbi 
appears  to  have  been  honestly  transacted  by  '^^"''^ 
and  I  think  it  would  be  niyast  in  thia  pi'^^jfj^ 
as  it  would  be  unwise  in  a  «nenl  cast  w"*^'^ 
charge  the  tmsteea  with  the loi^  nor  woold  it  mw 
proper  to  make  any  dilferenw  aa  to  costs. 

An  order  was  made,  that  the  oosU  of  all  pim 
between  solicitor  and  client,  and  the  cc^™ffl 
and  expenses  of  the  trustees  properiy  incDiwa,"*^ 
be  taxed  and  paid  out  of  the  nina  in  coort. 


COURT  OF  QUEEJTS  BENCH.-HiuitT«l 
Tdkbiu.  v.  Cuwi.cf /ok.  28. 

Wh*re  a  Person  brings  a  Carriam  to  tat  Huti,  tt'^ 
he  ff^s  as  a  Ovest,  the  Hotd-ieeper  has  a  ^  T 
the  Ctariage  for  iU  Standimg-roem  and 
bestowed  on  it.  The  Innkeeper  is  not  hemittwm 
whether  the  Carritue  nsa^  belong  to  Wi  ftw*.  H' 
he  receive  it  bond  Jkht  he  mam  retain  it  ofm*  »^ 
Owner,  hnmer  tk*  Omnt  tMf  hm  ekimdFm 
mm  of  it.  ,  a: 

Quare,  whtther  he  hataLimm  Ujvrmwmm 
incmred  by  hie  Quest  9 

Trover  fi>r  a  carriage.  Heas:  first,  not  f«aty;  J 
cond,  not  poaaessed.  At  tiie  trisl,  befiw  GoJewipj^ 
at  the  Sittings  at  Westminster  after  BaatwTwp, '"J 
it  appealed,  that  the  defendant  kept  aa  M*"^*'? 
marle-street,  in  London,  and  an  hetdat  Vvnnoa.u 
May,  1844,  a  Miss  Jordan  hired  dwcsiriip>>>V>;^ 
of  tba  ^luitill^  who  WM  «  ooMbflMbr,  w  •  i«" ' 
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foor,  iix,  or  twelre  months,  at  her  option.  H«r 
tna  wen  painted  on  the  carriage,  and  a  cloth  mmrked 
ith  her  crest  was  on  the  box.  In  Jane,  1844,  she 
mt,  wUb  the  carriage  and  a  pair  of  job- horses,  to  sta^ 
t  the  defendant's  hotel  at  Norwood.  Upon  an  appU- 
ituHi  by  the  defendant  for  payment  of  the  bill  incurred 
jrHiM  Jordan  at  the  hotel,  she  stated,  that  the  car- 
He  vu  her  own ;  and  upon  her  leaving  the  hotel, 
was  after  June,  but  before  the  expiration  of 
Hire  months  from  May,  the  defendant  detained  the 
nage  as  secority  for  his  bill.  The  plaintiff  subee- 
mUy  msde  a  denumd  upon  the  defendant  for  the  car- 

Ji;  and  this  was  after  tha  twelre  months  from  May 
expired;  bnt  the  defendant  eUll  detained  It,  until 
fpaeal  of  hie  bill.  The  bill  was  a  general  bill  in- 
med  by  Hiss  Jordan  at  the  hotel ;  but  there  was  an 

ri  io  it  for  the  hire  of  standing-room  for  the  carriage, 
ofier  was  made  by  the  plaintiff  to  pay  any  sum  of 
mnj  whatever.  The  jury  found  that  the  defendant, 
An  he  detuned  the  carrisse  for  payment  of  the  bill, 
mn^  that  it  belonged  to  Miss  Jordan.  The  learned 
we  thereupon  directed  the  verdict  to  be  entered  for 
It  defendant,  reserrtDg  leave  to  move  to  enter  it  for 
k  pluntiff.  la  the  followiog  Mjchaebnas  Term, 

WV^dof  moved  for  a  rule  nisi  acoordingljr.— Firtt* 
'i  d^dsDt  was  bat  an  hotel-keeper,  that  is,  a  lodg- 
^botUB  keeper,  and  not  such  an  innkeeper  as  has 
1  by  law.  Secondly,  unce  an  innkeeper  is  not 
I  liy  law  to  receive  the  carriage  of  hie  guest,  he 
iw  r^ht  in  law  to  retain  it.  (rhompton  t.  Zocq', 
I&  k  Aid.  283).  Innkeepers  have  no  light  of  Ucn 
I  pDcral,  as  innkeepers  «pon  inanimate  chattds  he- 
to  thnr  gneats.  though  they  may  hare  some- 
■>  artificers,  if  they  have  improrefl  the  chattels 
ir  thrir  tkiU  and  labour.  (  YotJca  y.  Ormum^k,  2  Ld. 
Vm.e66;  JoAtuon  ffiil,  3  Stark.  172;  Binms  v. 
^9Cer.  &  P.  208).  Thirdly,  even  those  goods  of 
ipuk,  which  an  innkeeper  may  detain,  can  only  be 
i^inA  for  expenses  incurred  by  and  for  them,  and  not 
^theniKralbilloftheguest.  (Per Parke, B., in ,5Shm- 
^f.An^htf  in  the  Exchequer,  a  case  not  reported), 
^■rthly,  thoae  goods  only  can  be  detained  which  are 
<M  pn^ierty  of  the  guest ;  or,  at  furthest,  a  right  of  lien 
jjjW  s  hirer  can  exist  no  longer  tbui  the  torn  of 
■Nt*  [Lord  Demmmt  C.  J. — How  can  an  Innkeeper 
wwhttfier  the  earriageand  hwsss  bronght  hj  the  guest 
MiagtohimTI   He  most  mn  the  ebanca. 

,  0a  a  ninequent  day  (Jnoe  2}  the  Conrt  granted  a 

t^V*  lud ifartin  now*  shewed  cause. — That  the  de- 
™ut  was  not  merely  a  lodging-house  keeper,  bat 
*Miii  mnkeeper  within  the  rule  of  law  which  gives 
luilteeper  a  lien  upon  the  goods  of  his  guest,  ap- 
t<n  from  this,  that  the  defendant  did  not  make  a 
^^■Mt  with  each  person  who  came  to  his  house,  but 


any  person 

["^ina  state  fitto  be  received.  {Thompnmr. Lae^^ 
j'B-a  Aid.  283).   The  question,  therefore,  is,  whe- 
1 aaumbfr  that  the  carriage  belonged  to  the  plain- 
%  Utt  defendant,  at  the  time  of  the  allied  conversion, 
"dalien  upon  it.   It  muat  be  taken,  that,  up  to  tlie 
I  ™*  of  the  demand,  the  defendant  believed  tliat  the 
was,  although,  in  point  of  fact,  it  was  not,  his 
[Lord  Denmaitt  C.  J.— Itmav  be  taken,  that, 
*^time  the  carriage  was  detained,  ft  was  in  thepos- 
"wnof  the  guest  by  conesnt  of  the  owner.]  Yes; 


was  lawfnJly  in  the  posnsdon  of  the  guest. 
I'vfmi,  J...Had  not  the  term  for  which  the  car> 


*  In.  26,  coram  Load  Densaan,  C.  J.,  Fkttisan,  Cols- 
«Rtt4Wjteoan,JJ. 


riage  was  hired  expired,  at  the  time  of  the  demand  and 

refusal  X]  Yes ;  and  one  question,  therefore,  is,  whe- 
ther the.innkeeper's  lien  goes  beyond  the  intcoest  of 
the  person  in  possession  of  ^oods,  and  attaches  on  the 
goo^  Now,  this  right  of  lien  is  a  right  given  to  inn- 
keepers by  the  law,  on  account  of  an  obligation  and  a 
risk,  which  the  law  imposes  upon  them ;  and  it  is  a  rule 
of  law,  that  the  right  is  co-extensive  with  the  risk  and 
obligation.  Wha^  then,  are  the  responsibilities  ?  The 
innkeeper  is  bound  to  receive,  not  only  a  guest,  but  his 
horse  and  goods,  and  if  he  does  not,  he  may  be  indicted. 
{Rex  V.  Ivena,  1  Car.  &  P.  218).  If  the  goods  be  lost 
or  stolen,  he  is  responuble  iot  them.  It  is  so  aasamed 
in  Oellf  r.  Clarke,  (Cro.  Jao.  188),  and  distinctly  held 
in  Jbfu»  V.  2>/ef,ri  Adol.  &  £11.522).  Itwillbes^d, 
indeed,  that  this  liability  is  limited  to  goods  which  are 
really  the  property  of  tlie  guest.  But,  in  SeetUe  t. 
Jimes,  (Cro.  Jac.  224),  in  an  action  on  the  case,  the 
custom  was  alleged  to  be,  that  in  common  inns  the  inn- 
keepers ought  to  keep  the  goods  of  their  guests  safely, 
ana  aU  other  goods  irought  into  their  innt  under  their 
euetody.  It  was  moved  in  arrest  of  judgment,  and 
afterwards  asugned  for  error,  that  this  custom  was  not 
well  alleged ;  lor  there  is  not  any  such  custom,  that 
bona  et  catalla  aliquomm  aliorum  snlnlitonim,  &e. 
should  be  safisly  kept,  ouleaa  thcgr  were  guests^  but  it 
was  held,  that  the  allegation  was  rij^t.  It  la  tou^ 
that,  in  Croke's  Entries,  347,  it  appears  that  the  alle- 
gation really  was,  **  guert's  goods,  and  goods  lawfidfy  in 
the  euttodw  of  the  guest ;"  bnt  even  so,  the  liability  goes 
beyond  the  goods  of  the  gueat,  to  attach  on  those  which 
are  lawfully  in  his  possession.  [Lord  Denmm,  C.  J.— 
But,  here,  you  say  that  the  time  of  hiring  bad  ex- 
pired. pQtteaon,  3, — Had  it  expired  at  the  time  of 
the  departure  of  the  guest,  as  well  as  at  the  time  of 
the  demand  and  refusidl]  The  terms  of  hiring  were 
for  two,  four,  six,  or  twelve  months^  optional.  The 
twelve  months  had  not  expired  at  the  time  of  the  de- 
parture of  the  guest.  In  Jtobituon  v.  Waller  (1  Rolle, 
449  ;  3Balat.269)itwasheld,thattheinnkeepermight 
detun  ag^nst  the  true  owner,  for  its  keep,  toe  hoiBC^ 
that  had  been  brought  to  him  by  a  guest,  to  whom  it 
did  not  belong.  So,  in  Sitau  t.  Pigot,  (9  Car.  &  P. 
208),  Parke,  B.,  admits,  that,  if  the  horse  had  been 
left  by  a  guest,  it  might  have  been  detained  agunst 
the  real  owner.  [  ^toAtount,  J. — You  say  that  it  is 
immaterial  whether  the  possesion  of  the  guest  be 
lawful  or  not.]  Yes;  though  it  is  sufficient  for  this 
case  if  the  rule  be  confined  to  a  lawful  possession. 
It  has  been  held,  that,  if  a  mere  wrongdoer  take  a 
horse  to  an  inn,  the  innkeeper  has  a  lien  upon  it  la 
Yorie  v.  Oreenhaugh  (2  Ld.  Raym.  866  ;  3  Bulst.  269) 
it  was  held  per  Curiam,  that,  supposing  the  traveller 
was  a  robber,  and  had  stolen  the  horse,  yet,  if  he  came 
to  the  inn,  and  was  a  guest  there,  and  delivered  the 
hone  to  the  innkeeper,  who  did  not  know  it,  the  inn- 
keeper was  obliged  to  accept  the  horse,  and  tlwn  it  was 
very  reasonable  that  he  should  have  a  remedy  ibr  pay- 
ment, which  is  by  retainer.  [  fVi^tmartf  J. — That  is 
acknowledged  to  be  the  law  in  Jt^tmn  v.  HiU,  (3 
Stark.  172).  PatteiOtty  J.— But  in  that  case  the  horse 
was  detained  for  its  keep,  stubling,  and  attendance; 
would  the  lien  have  been  good  for  anything  not  done 
on  the  subject-matter  of  the  lien  ?]  If  that  be  necea* 
sary,  there  was  here  a  charge  in  the  bill  for  the  stand- 
ing of  the  carriage.  The  fulacy  has  arisen,  with  sub- 
mission, in  this  way: — It  may  be  true  that  a  party  can- 
not give  a  greater  right  than  he  himself  has ;  bnt  that 
is  wnm  he  is  dealing,  by  way  of  contract,  with  goods 
not  his  own.  It  does  not  follow,  however,  as  is  sup- 
poaed,  that  a  perstm  cannot  acquire  by  law,  over  gooda 
m  the  apparent  possesmon  of  another,  a  greater  right 
than  that  person  had  in  them.  If  a  carriage  were  lent 
to  a  penon,  and  were  on  his  premises,  he  could  not 
detain  it  fnna  the  lender,  on  his  demand ;  but  his  land- 
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loid  might  dktnUn  tt  Ibr  rmt.  If  goods  wore  bor- 
rowed, and  sent  by  a  common  carrier,  wonld  he  not 
have  a  lien  on  them  for  the  carriage  wi^ns^the  real 
owner  as  wsU  as  sgainst  the  borrower  f  If  borrowed 
horses  were  damage  feossot,  throngh  defeet  of  fenoea  of 
the  borrower,  might  not  the  owner  of  the  injured  land 
detain  them  aninst  the  real  owner  as  well  as  sgainst 
Ills  neighbours  Then  it  is  said,  that  there  is  a  dis- 
tinction between  animate  and  inanimate  chattels.  Bat 
the  innkeoptr  is  by  law  bound  to  rsoefve,  not  only 
the  tzaTeller  and  his  horse,  but  his  mr^gb  and  hu 
goodA  If  the  carriage  or  goods  m  dami^ed  or  Iost» 
the  innkeeper  is  oblired  by  Uw  to  make  good  that  loss 
or  damage.  The  olHigation  to  receiTo  them,  and  the 
liabUitr  to  insure  them,  which  are  imposed,  are  unre- 
stricted. Then  the  right  which  the  law  ^ves,  in  return 
ibr  that  imposition  and  obligation,  must  oe  equally  nn- 
Testricted.  If  the  innkeeper  is  hon^d  to  receive  the 
mods,  and  to  insure  them,  be  is  entitled  to  retun  them. 
The  distinction  which  was  formerly  taken  between 
animate  and  inanimate  chattels,  on  the  ground  of  profit 
WNVuing  to  the  innkeeper  by  the  sojourn  of  the  one, 
and  none  bv  tht  deposit  of  the  other,  was  unsound. 
The  other  objection,  that  the  i%ht  of  detention  does 
sot  naeh  the  genraal  bill,  is  eqmdiy  untenable.  It 
may  be  refhted  on  the  same  ground.  If  the  right  does 
not  extend  to  the  whole  bill,  the  Innkeeper  has  no  Iten 
whaterer  for  Uie  food,  or,  what  is  more  important,  for 
tiie  lodging  of  his  guest,  and  the  protection  afforded 
him  is  unequal  to  the  obligation  imposed  uj>on  him. 

WhateUgf  and  Hanee^  contra. — It  is  admitted,  that,  if 
-tiiere  Is  a  right  of  detention  here  at  all,  it  is  a  right 
gimnted  by  law,  and  not  arising  from  agreement  oe- 
tween  the  parties ;  but  there  is  no  such  Hen  in  law  as 
has  been  contended  for  on  the  other  side,  that  the  goods 
of  one  person  may  be  retained  for  the  bill  of  another. 
In  Skij»mtk*i  cote,  (1  Bulst.  170),  and  in  Robinton  v. 
Waller,  (3  Bulst.  269),  the  question  was,  whether  an 
Innkeeper  ml^ht  detain  the  horse  of  the  plaintiff, 
brought  to  his  fam  by  a  third  person,  until  he  was 
wdd  for  the  food  supplied  to  the  horse.  The  Court, 
-in  both  cases,  was  divided  npon  tliat  point;  but  all 
the  judges  were  agreed,  that  the  horse  could  not  be 
detained  for  the  general  bill  of  the  stranger.  Kosuch 
rule  has  ever  hitherto  been  suggested.  Although  it 
most,  perhaps,  now  be  taken,  that  a  horse  may  be 
detained  against  all  the  world  for  food  supplied  to  It, 
yet  that  doctrine  must  not  be  carried  ftirther.  A  dis- 
tinction has  always  been  taken  between  animate  and 
Inanimate  chattels.  It  has  naver  been  held,  that  an 
inanimate  chattel  can  be  retained  as  against  the  real 
owner.  In  SHrt  r.  Dungold  (3  Bulst.  289)  the  Court 
were  of  opinion,  indeed,  that  the  innkeeper  might  de- 
lain  tiha  bone  for  food  supplied  to  it ;  but  they  inti- 
mated strongly,  that  he  could  not  detidn  the  hxiah  and 
-saddle,  even  mt  food  supplied  t«  the  horse,  mnch  less 
•fcr  the  general  bill.  In  Yorte  v.  Oremhangh  (2  Ld. 
Bajrn.  866)  a  distinction  is  expressly  taken  between  a 
hon^  by  which  the  innkeeper  gains,  and  goods,  by 
which  he  has  no  advantage.  In  Bevan  v.  Waiert.  (M. 
&  H.  2S6;  3  Car.  &  P.  620),  Best,  C.  J.,  held,  that  a 
trainer  bad  a  lien  against  the  purchaser  of  a  horse  sent 
to  be  trained  by  the  vendor;  because,  he  said,  the 
trainer  bad  improved  the  horse  by  his  labour,  and  had 
been  at  expenses  about  it.  fPoSMOJi,  J. — Is  the  latter 
nason  a j?ood  one  upon  which  to  found  a  riebt  of  deten- 
tion 1  The  former  is  suflSdent  to  uphold  the  decision.] 
Well,  in  Bac.  Ahr., « Inns,"  (D.),  it  is  said, "  If  a  horee 
ha  committed  to  an  innkeepor,  it  may  be  detained  fin 
the  neat  of  the  hmw,  but  not  for  the  meat  of  the 
guest ;  for  the  chattels  are  only  in  the  custody  of  the 
bw  for  the  debt  that  arises  from  the  thing  itself,  and 
not  from  any  other  debt  due  from  the  same  party." 

Lord  Dbnhan,  C.  J. — The  question.  In  tnis  case,  is, 
whether,  at  the  time  of  the  alleged  conTersion,  the  de- 


fendant had  or  hsd  not  a  right  to  detsin  the  esniufti 
It  has  been  atgu»l,  that,  being  an  inukeepei,  sni  bsn^ 
received  it,  ss  the  carriage  of  a  particalsr  gQat,attti 
time  of  receiving  that  ^est  at  nis  inn,  he  bsd  sridj 
to  detcdn  it,  even  as  against  the  |dainUff,  tat  the  tsB^ 
enrred  by  that  guest  at  the  inn ;  or,  at  sH  tre^l 
has  been  said,  he  had  a  lien  upon  it  for  tiie 
periy  made  by  htm  for  the  standing  of  it  ob  hnnl 
misee.  If  either  proportion  be  tnn,  tiw  dsf<ahi|j 
entitled  to  oor  judgment.  Astothefint,weBB7s4l| 
hut  we  ai«  all  of  (pinion,  tiiat*  tinoe  a  mee£b<hH 
wu  made  by  the  defisndast,  m  wasaa  tnubcfA 
the  standing,  at  his  inn,  of  the  earriue  bm^  M 
by  a  gaest,  and  since  no  payment  of  thst  ehngi 
made  or  tendered  by  the  plaintiff,  tiie  defendsat^ 
bound  to  part  with  the  carriage. 

Pattbsok,  J.— There  Is  a  spedfie  ehaige  is  tk 
for  the  standing  of  the  carriage,  and  tbst  Mnittl 
snfficiently  to  jnstilV  the  defendant  in  detudo^is' 
case,  the  carriue,  tlU  that  charge,  at  leaiL  wHjwi 
to  the  first  point  stated  by  my  lord,  I  ssj  stt" 
The  mle  was  granted  on  the  supporition  tlut  At 
of  hirbig  had  expired  before  tiie  Isdy  left  Ihv 
But  that  was  not  so.  The  lien,  tiierefore,  m ' 
that  timcL  and  I  do  not  think  it  detcnnhwd  tj 
^ration,  bafora  the  dauaad  and  refiMl,rftk 
which  the  carnage  was  hired. 

CoLtninaE,  J.— Thm  is  no  distinction  bitew 
h(»wofaguest,andtiutof  athirdpenoolm  " 
tbe  gaest,  so  far  as  rognrde  the  ian]nepei*s&B. 
son  V.  WalUr  is  a  suffieient  authority  fertlat 
law.   Then  the  qnesti(m  here  is,  whethv  Am  i 
lien,  which  attaches-  in  fovonr  of  an  iaokKyv 
horse  brought  to  tiia  inn  by  a  gnsst,  doM  d«1 
apply  to  a  carrisge.   I  thinic  it  does.  It  ii " 
alUioogh  the  pnnciple  has  been  fre^usntlf 
wiimate,  it  has  nerer  been  ^pUed  to  insnimiii 
That  may  be  trne.   But  a  prindpleof  Iswvili* 
plied  to  new  atataa  of  oixcnmataMsa  as  tbigrm  W 
meriy  tmreUw  cane  hahitvaUy  to  an  ina tosmw 
only ;  but  now  more  fi«qnntiy  with  onlj 
bdoi^(ing  to  them.  The  Innkeeper  is  wsijswjy 
receive  the  carriage,  as  he  was  bonnd  fi)nB^**w"j* 
the  hoise  of  his  guest.   If  he  reoelTe  the  "^'^J^ 
bound  to  take  oare  of  it»  and  to  provide  s  pw«*t 
custody  for  it.   In  retnni  fat  toeas  d)liy«^™* 
the  law  imposes  on  him,  the  law  gins  aim 
retain  tbe  carriage  for  the  keep  and  care  of  ittJ"*''? 
used  to  give  him  a  lien  for  flie  keep  ind  em  of  ■ 
horse.   It  seems  absurd  to  say,  that  the  innka^ 
bound  at  bis  peril  to  inquire  whether  a  csinwBi 
bears  all  the  indicia  of  belongiw,  doss  really 
to  his  goesL   There  was  a  epednc  duoge  *f 
standfaig  of  tiie  earriue.   I  am  of  opinion,  tw 
dsfondant  was  jnstlflea  in  det^nbK  it. 

WiOHTiuN,  J.— The  oases  whfch  hsw  «" 
shew  that  there  was  once  a  donbi  whether  tbe  bm 
a  third  person,  brought  to  an  inn  by  a  gqw^™?^ 
to  the  innkeeper's  lien;  but  it  was sft«rwsroifl«' 
that  the  question  of  property  wss  1"""*™- 
Johtuon  V.  Hill  (S  Stark.  172)  it  was  asld,  W 
Tenterden,tohaTe  been  held  by  aU  thejiKl»w«3 
V.  Cfrttnhawh,  (2  Ld.  Raym.  866),  thst  if  sw»« 
should  bring  a  horse,  which  he  had 
and  ^ould  become  a  guest  there,  and  ddtnr  Jjo"^ 
to  the  innkeeper,  who  should  not 


  against  uie  leai  owner;  «»*  — '..j^i 

declared  the  propoeition  to  be  good  kw.  1 «  "Tj 

fersncebetweenahotieandacaRiige. 

here  was  bound  to  receive  Uie  carriage.  HaWrg" 

and  keep  it,  and  he  made  a  raecifie  d^^^^S' 

ItiHiefU  UiinkhebadaUsnapenUftrAitg^ 

at  least.   It  isnnnec•BBaz7todasMswbitNr«>sv• 
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!■  01 H  for  the  whole  of  his  bill.  The  nld  anat  be 

i 

ntlNITT  TEOM. 
FunuM  «.  BcooB^^My  22. 
'^lm£ard  fm§e  *  Warrmnt  to  «  Bnitrto  ditlrmM 
■ik&mlUU^hit  Tnumt  for  Rmt  dm  from  ktm  w 

}ti^  rmtMd  a  J^tdj  tutd  m  a  WorlMep^  md  told 

lim.  lit  iMdlordroeeitMi  lit  Proeetdtj  ha  without 
'■btdiigt  that  mijf  Portiom  titraof  had  htm  derived 

ePrtptr^  iO^foUy  temd:~HtU,  $kat  tk*  Limd- 
BM  Ml  UutU  in  Trttptut, 
tt  Ike  TiiaL  Leant  it  reieroed  to  move  to  enter 
h  ViHkt  f»r  JMmdantt  a  MoHom  mt^  6t  wtade  ac- 
brrtijV,  efter  Ike  Demlk  <^  I><fendtmt,  on  Behalf  of 
Hf  AMCsrt;  md  tks  Ctmt  mtU  matt  it  a  CoHdttion 
P^HtnioUhUMeforGfttt. 
■  |k^wfiBrte«djnB-iiitoadiralUiig-hoiiM  and  yard 
ibfliiirtil^  and  muUn*  down  diven  erecttona  and 
111^  o(  the  phdntiff  &  the  aiiid  yard,  to  wit»  Sec., 
I  turfing  away  and  conTtTttng  the  materials  of 
'  tht  ame  ware  bnilt.  Fkw—fint,  not  gnil^ ; 
.Mtothe  breakimg  and  entering  the  dwelltng^ 
t  and  yard  of  the  pUmtiff^  justification  vnder  a  dis- 
ifarrait  in  anear.  New  aas^iDMit  to  the  second 
Plu  to  the  new  as^nmenL  not  guilty.  On  the 
before  Erie,  at  the  S^ttii^  at  Westminiter 
tlut  Wirharimaa  Tenn,  it  appeared  that  the  plam- 
KM  toiant  to  the  defendnnt  cn  a  dwelling-honse  and 
ad  that  the  broker,  who  received  mm  tiie  de- 
Hh^  a  written  authority  to  distoain  npon  the  «K>da 
giiylaatiff  for  nut  in  arrear,  after  iakiiw  ^  the 
Mten  Ok  the  premiaee,  remeved  a  abed,  which  was 
m)ff  the  plaintiff,  who  waa  •  a«fenter,  as  n  work- 
■1^  mi  mlMeqnciitAy  a  ooppw.  The  materials  of  the 
yg^tfci  eoHMT  w«n  sold,  twether  with  the  far- 
■MtiUdtJM  deftndant  reoeired  the  proeeedt.  The 
mari  >idge  held  that  the  defendant  was  liable  for  the 
MMah  broker,  and  directed  the  jury,  that  if  the  shed 
^l^niDto  the  ground,  or  the  copper  were  let  into 
^PpiBd,  or  into  a  boilding,  eo  that  it  conld  not  he 
SjWwd  without  disturbing  the  wall,  they  were  botii 
fntm.  XIm  jury  found  Umt  the  worlcriiop  and 
r  vcn  fixtures,  and  gave  a  verdict  for  the  plain- 
t  woegee  26J.  7«.  6d.,  leave  being  reserved  to  move 
Ntr  a  Boostut  or  a  wrdietfn  the  defendant,  if  the 
^  noaU  be  of  opinion  that  tlitn  was  not  snffi- 
to  make  the  daSendani  liable  for  the 
"M  of  the  bnte.   In  the  fbUowing  HUaiy 

AKSerjt.,  moved  for  a  rule  niri  accordingly. — The 
"■wt  wu  not  present  when  the  distress  waa  made, 
he  awan  of  any  irregularity  in  malcing  it.  [He 
■<,<*Wv./W,(9B.&C.«»l);  iMmMT.Mar- 
B  (8  Add.  &  EO.  fil2);  Zavs*  v.  ^md,  (13  Mee.  & 
Jj^y,  Sam  T.  m^M,  (1  Smith'a  Lead.  Gai.  210, 

jMGwtgtanted  a  rule  nisL 
J»»»na«liient  day,  (Jan.  29), 
j?"*"»oved  for  a  rale  oalfing  npon  the  attorney 
dwwilsut  to  diew  eanse  why  tlw  above  nue 
bant  aiUe,  upon  an  afidavit  statins  that 
7*|MBt  had  died  «n  the  Snd  December  last, 
j7"^tQlehad  been  moved  for  on  behalf  of  the 
if  be  were  living.— The  right  to  move  to 
^•omsoit  is  personal;  there  Is  no  instanoe  in 
«x«atois  have  obtuned  mch  a  rule.  [Poftetm, 
Jr^^  Jo<Jgment  ongfat  to  be  enteivd  as  if  the  defend- 
iiiTe,  and  it  woold  bind  the  exmnrtor&   If  the 
T"^ud  been  for  the  defendant,  there  mig;ht  be  a 
fc^**"?  there  must  be  some  mode  by  which  the 
"■■Won  luy  iu„  tha  biMfil  «f  the  point  of  law  re- 


served  at  the  trial.  OoUier,  contra,  undertook  that  the 
executors  would  be  answerable  for  the  costs.  Wipbt" 
auM,  J. — There  may  be  a  nile  calling  npon  the  exe- 
cuton  to  shew  cause  why  they  should  not  he  answer- 
able for  oesta,  and  why  Judgment  should  not  be  entered, 
la  pumiaoee  of  the  17  Our.  2,  c.  8,]  The  Court  has  no 
power  to  grant  a  mis  to  the  ezeeuton.  [  Wwktmm, 
J.— That  mi^  be  ahewn  as  eanse  against  the  rale,  upon 
affidavit.  O^ridge,  J.— We  shall  see  at  whose  in- 
stance the  rule  was  moved  for ;  and  if  they  an  liable  to 
eoata,  we  ehall  make  them  pay.] 

Ltod  DnnuH,  G.  J.— We  icfhae  the  ml^  beoanse  it 
is  nnnecesMiy,  and  therefore  the  costs  of  it  -need  not 
have  been  incurred.— i?ti20  r^ued. 

Jan.  27. — Shoe,  Serit.,  stated  that  he  had  been  in- 
structed, on  behalf  of  the  executors,  to  move  for  the  rule 
to  enter  a  nonsuit. 

Newton  admitted  that  fact. 

The  Codrt  having  directed  that  the  cuise  should  not 
be  put  into  the  New  Trial  Paper,  in  Easter  Tmn^ 
(May  3), 

iVnefm  and  Metealfk  shewed  oause. — flfs^  by  seot.  1 
of  Stat.  17  Car.  2,  c  8,  in  case  of  the  death  of  either  party- 
between  the  verdict  and  the  judgment,  jnd^ont  may 
be  entered  within  two  terms  after  such  verdict,  bnt  tlM- 
statute  does  not  authorise  any  application  to  alter  the 
verdict  or  to  enter  a  nonsuit.  [^Erl*,  J. — In  the  case 
provided  for  by  the  statute,  judgment  is  signed  in  the 
name  of  the  dead  man.  l7%e  St.  KtOkerine  Dock 
Oompamw  v.  IR^t^  in  error,  10  B.  652,,  n. ;  11  Jnr. 
091  ).1  The  defendant  being  dead,  there  is  no  person  r»> 
sponsible  for  the  costs  of  this  motion;  the  plaintiff  is  not 
bound  to  accept  the  nndertaking  of  the  attorney  to  pay 
costs.  [They  cited  Wallop  r.  Irwin,  (1  Wils.  31S).] 
{WMitmany  J.— Suppose  the  defondant  had  got  the 
mdvat,  conld  his  attorney  hare  sifted  judgmratlj 
There  u  no  provision  for  that  in  the  statute,  f  H^i^Af- 
MAN,  J.— Conld  a  judgment  so  agned  be  sst  aside  ?]  It 
would  be  an  appUeation  to  the  equitable  iurisdration  of 
the  Conrt  The  moving  for  a  rule  is  difforent  from 
any  other  step :  it  requires  the  dead  man  to  take  the 
initiative.  (Skoman  v.  Alien,  1  M.  &  G.  86,  n.;  Tko- 
mat  V.  Danii,  1  C.  B.  139 ;  DouH/wgen^  AdminittratoTt 
V.  ffarriaonjlO  B.  &  C.  480).  In  7%e  Archbiikop  tf 
Armoffh  v.  Attonu^General  (3  Bro.  P.  C.  fi07)  it 
was  hdd,  that  the  writ  of  error  was  absolutely  abated 
by  the  demise  of  the  King,  who  was  sole  pluntiff  in  the 
cause.  [Poftemi,  J.— banter  v.  Crane  ia  dted  in  2 
Aich.  Pr.,  by  Chitty,  p.  1407,  as  repotted  in  12  taw 
Jonrn.,  N.  S.,  Exch.,  232,  and  as  deddintf,  that  where  a 
eanie  vras,  by  order  of  Nisi  Pritu,  reforred  to  a  barrister 
to  state  a  special  case,  and  the  case  was  stated  after  the  - 
death  of  the  defendant,  the  Court  refused  to  set  ita^; 
bnt  no  such  case  ia  found  there.]  A  special  case  may 
be  signed  aiter  the  death  of  one  of  the  parties,  becaasa 
no  stq)  is  to  be  taken  by  either  party.  The  personal  re- 
presentatives sbonld  have  been  introduced  into  the  rule. 
[  Wiffhtman,  J.— No:  wiiat  would  have  been  the  forna 
of  the  rule  ?]  The  only  thing  authorised  by  stat,  17 
Car.  2,  c.  8,  ts  the  ^tning  judgment  by  the  personal  re- 
presentatives. In  &eit  V.  Powell  (6  B.  &  C.  2ft3) 
and  CopUgr  v.  Day  (4  Tannt.  702)  the  statute  was  ooo- 
strued  stnetly.  [Patteeony  J.—The  statute  hss  alwava 
been  construed  liberally.  fFiahlman,  J.— It  is  to  be 
cmatmed  as  a  remedial  statute.]  TIm  exerdse  of  thii 
jmiadi^ion  wo^  reqnire  tiie  insertion  of  a  new  provi- 
sion in  the  statnte.  XPOMmok,  J.— At  the  time  when 
the  statnte  passed,  it  was  not  so  muoh  the  praottoe  as 
now  to  reaerve  questions  for  the  opinion  of  the  Conrt. 
The  question  is  not  so  mneh  npon  the  construction  of 
the  statute,  aa  whether,  it  being  clear  that  it  was  in- 
tended that  the  verdict  should  be  entered  for  the  de- 
fendant, if  be  is  not  liaUe  in  point  of  kw  for  the  acts 
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of  the  broker,  we  ought  not  to  carry  that  inteation  into 
execution.] 

Sheif  Setjt.,  and  Cbtf*«r,  contra,  were  not  heard  on  this 
point. 

PATnwv,  J.*— T  have  no  doaht  on  this  point.  It 
is  dear,  that,  when  a  queBtion  has  been  reaerred  at 
the  trial,  we  oneht  to  allow  a  motion  by  the  execators 
in  puranance  of  it.  Considering  that  stat.  17  Car.  2, 
e.  B,  has  authorised  the  execators  to  enter  judgment 
in  mvoar  of  the  defendant  after  his  death,  if  the  rer- 
dict  was  in  his  favour,  the  only  question  is,  whe- 
ther this  motion  was  made  by  the  direction,  or  with 
the  consent,  of  the  executors.  If  it  was  not  so  made, 
some  of  the  cases  cited  by  Mr.  Metcalfe  would  have  ap- 
plied. But  their  consent  being  shewn,  it  was  properly 
made ;  and  it  is  immaterial  whether  they  obtained  pro- 
bate before  the  motion  was  made,  because  thnr  title  is 
doived  from  the  will.  It  would  be  proper  to  mention 
tlie  fiict  of  the  death  at  the  time  of  making  the  motion, 
and  that  the  motion  is  made  by  authority  of  the  exe- 
cutors, or  on  their  behalf ;  and  then  we  should  have 
made  it  a  condition  that  they  should  be  liable  fbr  eosts ; 
and  they  mnst  be  so  considered  now. 

WiQHTHAir,  J. — There  is  no  difficnlty  in  the  case, 
when  it  is  made  clear  that  the  application  for  the  rule 
is  made  by  the  personal  representatives  of  the  deceased 
defendant. 

Erlk,  J.,  concurred. 

The  case  was  then  adjourned,  and  on  a  subsequent 
dayt, 

Aevfon  and  il/<!<«<i^  shewed  further  cause. — First,  if 
the  defendant  ia  liable  at  all,  he  is  lialile  in  trespass ; 
and  the  plaintiff  was  not  iMund  to  bring  an  action  on 
the  case  for  an  excesrive  distress.  The  seizure  of  tiie 
privileged  goods  by  the  iMuliff  made  him  liable,  quoad 
those  goods  at  all  events,  as  a  trespasser  ab  initio,  and 
therefore  made  his  principal,  if  liable  at  all,  liable  in 
thesameway.  {HarttyY.Poeoeif  11  Mee.  &  W. 740). 
According  to  Price  v.  Woodhoute  (1  Exeh.  559)  the 
bailiff  was,  by  the  wrongfnl  seizure,  a  trespasser  ab 
initio,  not  only  as  to  the  goods,  but  as  to  the  creaking 
and  entering.  Secondly,  it  must  be  taken,  in  this 
case,  that  the  buildings  and  materials  seized  were  fix- 
tures. It  was  argued,  in  moviog  for  the  rule,  that  they 
might  well  be  chattels,  and  that,  if  they  were,  the 
defendant  was  protected  against  the  seizure  of  them  by 
the  plea  of  justification.  Bat  the  seizure  of  the  build- 
ings and  materials  is  cliamd  in  the  declaration  as  a 
trespass  distinct  from  the  nrealcii^r  and  entering,  to 
vhicli  the  plea  of  justification  is  confined.  Both  par- 
Ues,  therefore,  have  treated  them  as  fixtures.  In  plead- 
ing, and  cannot  now  say  otherwise.  (Lane  v.  Dixon^ 
3  C.  B.  776).  Then  the  question  is,  under  the  plea  of 
''not  gniltr,**  whether  the  defendant  so  authorised  the 
act  of  the  bailiff  as  to  make  himself  liable  for  the  con- 
secjuencee  of  it.  \_Brle,  J. — The  warrant  directs  the 
bailiff  to  distrain  goods  and  chattels.]  Yes,  but  if  an 
agent  exceeds  his  autliority  by  an  act  done  for  the 
benefit  of  his  principal,  and  the  principal  afterwards 
receives  the  proceeds  of  that  act,  the  principal  is  liable 
for  the  act.  In  Com.  Dig.,  «  Ttespass,^'  C.  1,  "  Trespass 
lies  against  him,  who  tuterwards  assents  to  a  trespass 
done  for  his  use  or  benefit,  though  not  privy  at  the 
time  of  doing  it."  "  So,  if  a  man  assents  to  the  act  of 
his  servant  in  sdzing  goods,  he  will  be  a  trespasser  for 
misusing  of  the  goods  in  seizure,  though  not  prii^  to 
tlwmis^age.  (Luie,  00)."  f  fFi^A/flxiii,  J.— In  both 
cases  it  is  said,  '*if  the  defendant  assents.**  Suppose, 
however,  an  authoritr  given,  and  a  trespass  committed 
in  the  execution  of  it,  and  an  acceptance  hy_  the  prin- 
cijMU  of  the  proceeds  of  the  trespass,  bat  without  in- 
quiry whether  the  authority  was  exceeded  or  not,  tiie 

*        Damn,  C.  J.,  was  tbsent  on  aeoosnt  of  OIimsb. 
t       4,  coram  FStteson,  Wlsbtasaa,  sad  Erie,  JJ. 


question  here  is,  whether  that  acceptance  maka  bin 
trespasser  ex  relatione.!  In  Lewis  v.  Htad  (1.1  Hi 
&  W.  834)  the  defendant  anthorised  the  takiit| 
sheep  on  a  puticnlar  farm,  and  expready  finted  d| 
an^  should  be  taken  elsewhere ;  the  agents  sottd  M 
off  the  form,  and  sold  them,  and  accounted  to  ^  d 
fendant  for  the  proceeds ;  the  Coort  were  of  opiiM 
that  there  was  ample  evidence  of  a  eouTemcm  bjr  i 
defendant.  [  Wightmianj  J. — The  role  for  a  nev 
was  made  absolute,  on  the  ground,  that  the  d^s^ii 
could  not  be  liable  in  trover,  unless  he  ratified  tie  mI 
of  the  buliSs,  with  knowledge  of  the  irr^ukritjtti 
had  committed,  or  unless  he  meant  to  take  epon^ 
self,  without  inquiry,  the  risk  of  any  irr^ulaiitj  tki 
might  have  committed,  and  adopted  their  sets.  11 
case  seems  directiy  in  point  against  you.]  In  Sm 
V.  Ridcman^  (1  Hoo.  &  Bob.  126),  LittkiUe^  SJ 
rected,  tliat  the  landlord  is  primA  fade  liable  I 
excess  his  bailiff,  and  can  only  dear  hiaurif  bf  i 
pudiating  his  wrongful  act.  [BrUf  J.— In  tbtt  d 
the  defendant  expresaly  directed  the  agent  te  inn  i 
the  goods  in  a  place,  which  be  pointed  oat  to  Ui 
whatever  tliey  might  l>e.!  In  Jarmam  v.  Awr  (i 
Man.  &  G.827)  Uw  bailiff  adzed,  under  si  i 
goods  of  a  wrong  person.  Tlie  creditor  waa  Mi  Uibl 
in  treqtass.  {_ErUy  J. — Because  the  attonwf  of  A 
creditor  gave  directions  to  the  ImiUff,  and  tbqr  vi 
directions  within  the  scope  of  the  attortKy*!  vranil 
and  so  bound  his  principal.] 

Shee^  Serjt.,  contra,  was  not  heard. 

Pjlitbson,  J.,  now  delivered  the  judgmentofUwCi 
—In  treqiass  qnare  clananm  fr^it,  the  qDeatiDa,M 
the  plea  of  not  goilty,  was,  wlwther  the  detaMw 
shewn  to  be  liable  for  the  pulling  down  of  %  bdib 
and  the  removal  of  a  fixture  by  reason  that  be  bad  giii 
a  warrant  to  a  broker  to  distrain  the  cbatUMoj 
pifuntiff,  and  the  broker  had  done  the  acts 
of  under  the  supposition  that  they  were  chit«i,  |M 
had  sold  the  things  removed,  and  paid  over  tbepr«™ 
to  the  defendant,  who  had  received  the  lUKvUtwrt 
anv  knowledge  that  a  trespass  had  been 
(tho  question  being  the  same  in  respect  of  (bfp""! 
the  declaration  and  new  assignment).  , 

It  is  clear  that  a  principal  is  not  '^^PJ^^v'Lj 
trespass  by  on  agent,  unless  he  gave  a  jwior 
or  subsequent  assent :  here  the  warrant  m  w 
prior  authority,  and  clearly  did  not  extend  te  « 
ing  a  building  or  removing  a  fixture.  Tbe  wn 
ance  wa^  th«efor^  placed  on  the  receipt  m  the " 
as  proof  of  a  snbseqaent  assent;  but,  as  the  dd 
had  no  knowledge  that  a  trenutss  had  beaeMW 
and  received  it  in  belief  tliat  his  wanrsnt  had  befflW 
fully  executed,  the  lecdpt,  under  such  oitoiBsWw 
is  no  evidence  of  assent  Where  the  principal  un^ 
Bible  for  damage  arising  from  the  want  of  skm  « 
take  of  the  agent  in  the  course  of  the  P«*™,"^r^ 
employment,  the  principal  is  not  rMponubleio tw 
pass,  but  hi  case;  and  tTie  form  of  action  "J"™^ 
mterest  of  some  importance,  as  the  measore  « ilJ»J 
in  an  action  on  the  case  would  be  confined  to  m  laim' 
nity.  Where,  in  trespass  for  tskii^  g«>6,  the  pn^ 
cipal  was  held  to  bo  a  trsmsserab  initio,  J**^ 
the  agent  misusing  goods  which  bad  been  ^^TZ. 
a  right  to  search,  ft  U  staled  tiiat  the  defendint  »^ 
pnved  of  the  seizure  for  the  pnrposB  <rf  «»  " 
the  course  of  which  the  goods  were  inifosed:  twiwn^ 
therefore,  was  expressly  adopted  by  the  <i»°*S2^ 
became  his  act,  with  all  its  uieidenta.  (W* 
against  GUmm  and  Otken,  Lsih,  90).  When twir 
thority  of  the  principal  as  to  ttwtakfaigofjfj": 
been  exceeded,  and  Uie  agents  had 
within  tho  authority,  and  bad  sold  PJfjT 
the  proceeds  to  the  prindpai,  it  wss  held  >'>^"^ 
cipal  would  not  be  Uabk  in  tiover,  untai 
tb«  Mta  of  tlw  iffaati  wtthkaawMP  tt^"^*^ 
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the  iheep  not  according  to  the  authority,  or  unlesB  he 
Bcant  to  take  a|K>n  himself,  without  inquiry,  the  risk 
if  aoy  irregulanty  which  tiiey  might  hare  committed, 
lad  to  adopt  all  tlieir  acts.  The  latter  alternative  is 
iqmvalent  to  ratifying  with  knowledge,  because  the 
ihteBtton  to  adopt  the  act  at  aU  events  is  the  same 
m  adopting  with  knowledge.  A  new  trial  was  granted, 
OB  the  gronnd  that  there  was  sufficient  evidence  to  go 
to  the  jary  of  such  a  general  adoption.  The  foots  con- 
titoting  such  evidence  are  not  otstinctly  stated,  hut  it 
Mean  that  the  defendant  was  taken  to  have  ordered 
m  nie  of  the  sheep  which  had  been  wrongfully  taken. 
'/dmis  r.  Bead,  13  Mee.  &  W.  835). 
In  the  present  case  it  was  taken  by  consent,  as  if 
Ind  by  the  jury,  that  the  evidence  to  fix  the  defend- 
Bt  consisted  solely  of  the  warrant  of  distress,  and  of 
laTeeeipt  of  the  proceeds  of  the  sale.  The  defendant 
W  leoared  no  infbnnatton  about  the  making  of  the 
Irtnsi^  neither  had  h«  interfered  about  the  sue :  the 
ktoa^tire  a  ratification  with  knowledge,  and  there 
voe  no  facta  to  warrant  an  inference  that  he  intended 
aiftkiig  beyond  what  appears.  £<wu  v.  Read  (13 
Sm.&  w.  835)  is  thus  an  authority  for  the  defendant. 
-JUIiafiioArtff. 

COUET  OF  COMMON  PLEAS.— Trihtty  Tkjui. 

Batlet  v.  Wilkins.— ifajr  28. 

llMgrjmd— «StOQlAroi«p--CbKr  on  regUter^  Sailmcy 
Skara. 

Mmiant  uuCmeted  PlainUff^  a  London  Stoctbroier,  to 
»9  Twgniy  Shares  in  a  registered  Railway  Company^ 
■  SOr.  DiteouiU.   Plaintiff  did  soj  and  Defendant 
fndkimtie  Amount  o/tuch  Purehaie,  but  no  Trans- 
fa  tf  the  Shares  was  executed  and  registered.  Bffore 
tfe  Pwrchiuey  a  Call  of  21.  a  Share  had  been  made, 
wUdl  the  Seller^  remaining  the  registered  Owner,  paid 
tfter  the  Purchase.    Plaintiff  was  qfienoards  re- 
^mtd     the  selling  Broker  to  r^tay  the  Amount  of 
Pitk  Colly  the  Rule  of  the  London  Stock  Exchange  au- 
tkoriiug  the  Seller  of  registered  Shares  to  pay  any  Call 
wUA  may  be  made,  and  to  claim  the  tarn*  of  the 
Purduuer.   Plaintiff  accordingfy  rr^aid  the  ielling 
Bnker  the  Amount  of  the  Call  so  paid:~~Heldf  that 
Plaint^  teas  entitled  to  recover  such  Amotmt  from 
D^ndmit  at  Mmuy  paid  to  his  Use* 
Bidelntatas  assumpnt  fbr  money  paid  to  the  defend- 
■fsuse.   Plea,  non  anumput.   At  the  trial,  before 
ViUe,  C.  J.,  at  the  London  Sittings,  1848,  it  appeared 
ftit  the  plaintifiF,  who  was  a  stockbroker  in  London, 
Mght  to  recover  from  the  defendant,  a  publican  at 
Sviuisea,  the  sum  of  40/.,  in  respect  of  certtun  calls 

ron  the  Vale  of  Neath  Railway  shares,  bought  by 
plaintiff  for  the  defendant.  The  order  to  purchase 
ns  contained  in  the  following  letter  from  the  defend- 
at  to  the  plaintiff,  received  oy  the  latter  on  the  22nd 
Msrch,  1847:—"  Dear  Sir,- 1  see  Vale  of  Neath  shares 
fBoted  90s,  discount :  will  yon  buy  me  twenty  shares 
nUiatpric^  1«.  more  or  least  I>o  the  best  you  can.'  > 
Uh  pUutiff  aooordingly,  on  tlw  30th  March,  purchased 
ht  the  defendant  twenty  shares,  at  30f.  diaeoant,  and 
mote  to  the  defendant  stating  that  he  had  done  so,  and 
iselowig  therewith  a  memorandum  of  the  contract,  by 
^lidi  it  appeared,  that,  deducting  the  30r.  discount 
fimn  the  sum  of  2L  per  share  which  had  been  pre- 
Tioody  paid  on  them,  the  price  of  the  twenty  shares 
»«•  10^  which,  with  1  /.  for  commission,  made  the  sum 
tfllt  doe  to  the  plaintiff.  That  sum  of  11/.  the  de- 
faadut  forwarded  to  the  plaintiff  on  the  3rd  April  by 
ktter,  asking  to  have  the  scrip  sent  him.  X  Miss 
Bouwtt  was  the  renstered  owner  of  the  shares  so  pur- 
oued  for  the  defendant,  and  on  the  6th  April  the 
^«ntiff  wrote  to  the  defendant,  sendina;  him  the  certi- 
mioftheshaiiM^MinUuft  trander  of  the  shares 


executed  by  Miss  Bennett.  The  transfer  was,  however, 
never  executed  by  the  defendant,  and  the  shares  con- 
tinued to  be  in  tlie  name  of  Miss  Bennett  in  the  books 
of  the  company.  Before  the  purehase  of  the  shares^ 
namelv,  on  the  8th  March,  a  call  of  21.  a  share  had  been 
made  oy  the  company,  and  which  call,  amounting  to 
40A  on  the  twenty  shares,  was  paid  by  Miss  Bennett  on 
the  31st  March.  By  a  rule  of  the  London  Stock  Ex- 
change it  is  provided,  that,  **  if  a  call  has  been  made  on 
registered  shares,  the  seller  is  authorised  to  pay  the  same, 
although  not  due,  and  to  claim  the  same  of  the  pnr- 
chaserp'  and  accordingly,  on  the  7th  April,  Miss  Ben- 
nett's broker  applied  to  the  plaintiff  for  the  repayment 
of  the  401.,  the  amount  of  the  call  so  paid  by  Miss  Ben- 
nett; upon  which  the  pliuntiff  wrote  to  the  defendant 
on  that  day,  and  also  on  the  13th  April,  asking  to  have 
remitted  the  call  paid  on  his.  the  defendant's,  account. 
No  answer  being  sent  to  these  letters,  the  plaintiff 
wrote  agun  on  the  Ifith  April,  repeating  his  request  to 
be  paid  the  call,  and  claiming  also  a  sum  of  10^.  for  the 
stamp  on  the  transfer,  but  which  was  omitted  in  the 
plaintiff's  particulars  of  demand.  In  answer  thereto, 
the  defendant  wrote  on  the  17th  April  as  follows: — "  I 
should  have  written  to  yon  before,  out  I  was  waiting  an 
answer  from  a  party  to  whom  I  had  sold  the  twenty 
Vale  of  Neath  Railway  shares;  he  docs  not  intend  p^- 
ing  the  instalment  for  some  time,  intending  to  pay  the 
61.  per  cent.  It  is  unfortunate,  and  rather  irregular,  for 
the  party  who  sold  to  have  paid  while  the  shares  were 
in  toe  market.  Can  they  not  get  it  back  from  the 
Bank,  with  this  understanding,  that  the  pai-ty  now  hold- 
ing will  JMY  when  convenient  ?  I  do  not  e:tpect  to  see 
him  nntu  Thursday  next,  when  I  will  try  and  get  him 
to  pay  as  soon  as  possible.  I  am  too  late  for  a  post-office 
OTuer  for  the  stamp,  but  will  send  it  you  when  next  I 
write."  The  plaintiff  replied  by  letter,  dated  the  lOtfa 
April,  stating,  that  "  the  custom  of  the  Stock  Exchange 
is,  that,  as  soon  as  the  call  is  advertised,  the  seller  has  toe 
privilege  of  paying  it,  claiming  the  same  of  the  buyer, 
which  wasdone  in  the  case"  of  the  defendant's  "  twenty," 
The  plaintiff,  having,  on  the  9th  April,  repaid  Miss  Ben- 
nett's broker  the  40/.,  brought  this  action  to  recover 
tliat  amount  from  the  defendant.  The  defendant,  after 
action  brought,  namely,  on  the  4th  November,  wrote  to 
the  plaintiff  promising  to  pay,  if  time  were  given  him 
to  enable  him  to  make  arrangements  with  the  party  to 
whom  he  had  sold  them.  A  verdict  was  found  for  the 
plaintiff  for  the  40/.,'  and  afterwards  a  rale  nin  was  ob- 
tained by  the  defendant,  pursuant  to  leave  reserved  at 
the  trial,  to  set  the  same  aside,  and  enter  instead  a  non- 
suit, on  the  ground  that  the  defendant  ought  not  to  be 
bound  by  the  rules  of  the  Stock  Exchange,  and  was  not 
liable  in  this  form  of  action.   Against  this  rale, 

Sylet,  Serit.,and  PAinn  nowshewed  cause. — The  pldn- 
tiff  is  entitled  to  recover.  A  principal  employing  a  broker 
on  the  Stock  Exchange  to  deal  for  him  most  be  held 
to  give  an  implied  authority  to  such  broker  so  to  act 
as  to  bind  the  principal  by  the  rules  of  the  Stock  Ex- 
change. Poltoct  V.  Stables  (17  Law  Joom.,  N.  S., 
B.,  352)  and  Bagfliffs  v.  Bvtterwortk  (1  Exoh.  426} 
are  expressly  to  that  effect.  [  Wilde,  C.  J.— In  SccU 
V.  Irving  (1  B.  &  Adol.  60S)  it  was  held,  that  an  assured 
was  not  bound  by  a  usage  between  underwriters  and 
brokers,  of  which  he  was  not  shewn  to  be  cognisant.^ 
Knowledge  was  considered  to  be  immaterial  by  Parke, 
B.,  in  Bfwliffe  v.  BtOterworth;  and  Littledale,  J.,  in 
Sutton  V.  Tatham,  ( 10  Adol.  &  Ell.  27),  says,  "  A  perwon 
who  employs  a  broker  must  be  supposed  to  give  him 
authority  to  act  as  other  brokers  do.  It  does  not  mat- 
ter whether  or  not  he  is  himself  acquainted  with  the 
rules  by  which  brokers  are  governed.'*  And  Lord  Den- 
man,  in  the  same  case,  says,  **  I  think  a  person  em- 
ploying one  who  is  notoriously  a  broker  must  be  taken 
to  antiiorise  his  acting  iu  olwdience  to  the  rules  of  the 
Stock  Exdiuge.**  The  rule  of  the  Stock  Exchange  is 
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a  numsble  one,  and  not  contrary  to  law  •  and,  thwe- 
fiw^  a  iNutj  employing  a  broker  does,  it  m  Bubmitted, 
emjMoy  him  on  the  terms  of  such  rule.  The  contract, 
moieover,  was  for  twenty  shares,  at  a  discount  of  90f. 
Ml  the  2^  actually  pud.  The  shares  were  so  purchased; 
bntby  the8  &  9  Vkt.  c.  16,  ss.  16andl7»  no  transfer  can 
be  effected  of  shares  on  which  a  call  has  been  made  until 
such  call  has  been  paid :  therefore,  until  such  payment 
was  made,  the  defendant  could  not  hare  a  transfer  of  the 
sharee.  jS%ai0T.£ot0/i!)r(16Law  Joam., N.S.,Ex^l80) 
shews  that  the  defenduit  was  bound  to  pay  this  caU. 
Ckitd  V.  Mori^  (8  T.  B.  610}  is  not  repugnant  to  Pol- 
Mb  T,  StdUegf  there  being  in  that  ease  no  evidence 
the  custom ;  and  it  eanno^  therefore,  be  relied  on  as 
an  authority  against  the  plaintiff.  In  Bov^  r. 
(3  C.  B.  284),  cited  on  tne  other  ude  when  the  rule 
was  moved  for,  the  sellinr  broker  had  not  done  what 
was  necessary  to  enable  mm  to  call  on  the  purchaser 
f(H-  the  money.  The  same  may  be  said  of  HuoAle  T. 
Langftm^  (7  M(«.  &  W.  fil7);  beudes,  that  case  was  be- 
fore the  8  &  9  Vict.  c.  IG.  The  plaintiff  is  also  entitled 
to  recover  in  this  form  of  action,  as  the  money  paid 
was  money  which  the  defendant  was  liable  to  pay,  and 
was  paid  by  the  plaintiff  on  compulsion.  The  plaintiff, 
if  he  had  not  pud  it,  would  have  b^n  liable  to  expul- 
sion the  Stock  Exchange.  The  case  of  Dam  v. 
Z&ycf  (17  Law  Jouin.,  N.  S.,  ^  B.,  247)  was  the  con- 
Terse  of  the  present,  and  the  debndants  were  entitled 
to  set-off  the  amount  paid  by  tbem  foi  depout  on  shares 
bought  by  tbem  for  the  plaintiff.  BrtUam  v.  Uo^ 
(14  Hee.  &  W.  762)  is  a  strong  authority  in  favour  of 
the  plaintiffj  it  bein^  there  held,  that  uie  action  for 
monejr  paid  is  maintainable  in  every  case  in  which  the 
plaintiff  has  paid  money  to  a  third  party  at  the  re- 
quest, express  or  implied,  of  the  defendant,  with  an 
undertaking,  express  or  implied,  to  repay  it ;  and  that 
it  is  not  necessary  that  the  defendant  should  have  been 
relieved  from  a  liability  by  the  payment.  The  defend- 
ant was  liable  to  pay  this  sum  to  the  seller  of  the 
shares,  and  therefore  there  was  an  implied  authority  to 
the  plaintiff  to  pay  it  to  the  defendant's  use;  besides, 
the  transfer  of  the  diares,  after  notice  of  the  payment 
and  the  letters  of  the  defendant,  must  be  deemed  to 
amount  to  an  adoption  of  tlie  jpayment  by  the  plaintiff 
as  having  been  made  at  the  defendant's  request. 

Channell,  Serjt.,  contra. — ^The  facts  shew  that  the 
plaintiff's  authority  to  contract  for  the  purchase  of 
shares  had  been  completed  prior  to  the  7th  April,  when 
the  plaintiff  was  applied  to  for  the  payment  of  the  call. 
Prior  to  that  date  Uie  shares  had  been  purchased,  and 
the  snm  of  11/.  pud,  which  was  all  the  plaintiff  asked 
for  by  his  letter  of  the  30th  March,  in  req>ect  of  the 
purchase  of  such  shares.  The  plaintiff's  authority,  as 
the  defendant's  agent,  was  therefore  at  an  end,  which 
distinguisbes  this  case  from  Pollock  v.  StabUt  and  ^<^- 
V,  BtiUerwortkjmd  the  cases  which  have  been  cited 
on  the  other  side;  and  the  question  therefora  is,  whe- 
ther, under  the  circumstances,  this  action  for  mon^ 
|»id  at  the  defendant's  request  can  be  muntidned.  It 
IS  submitted,  that  no  request  can  be  implied.  The  de- 
fendant is  not  any  party  to,  and  cannot  be  bound  by, 
the  rules  of  the  Stock  Exchange ;  but,  even  suppoBine 
the  defendant  to  be  bound  by  those  rules,  the  plaintiff 
has  no  such  right  of  action  as  is  here  claimed,  for  the 
payment  was  oy  Miss  Bennett ;  and  the  plaintiff  was 
not,  therefore,  bound  to  pay  the  broker.  What  right 
of  action  hod  Hiss  Bennett  against  her  own  broker  to 
recover  from  him  the  money  she  had  so  paid  ?  [Mauls, 
J. — If  Miss  Bennett  had  dealt  without  a  broker,  and 
had  then  paid  the  call,  might  she  not  have  sued  the 
plaintiff  for  it  t  Creuwally  J.— Expulsion  Is  not  the 
only  conseqaence  the  plaintiff  might  have  been  sub- 
jected to  if  he  had  not  rspaid  the  cuL]  It  is,  however, 
submitted,  that  there  was  no  authority  given  by  the 
defettdfuit  to  the  plaintiff  to  make  the  payment ;  and,  if 


brokers  vo.  the  Stodc  Exehaage  are  tobeoMuidtnda 
principals,  the  plaintiff  oould  be  under  do  hslHUtjr  I 
repay  what  had  been  pud  by  Miss  Bennett.  At  i 
events,  the  defendant  cannot  be  affected  bj  tJw  nliii 
the  Stock  Exchange ;  and  the  cases  utHuMe  t.  Im 
ttoH  and  Botolbjf  V.  BiXl  are  applicable, and  ani^ 
rities  for  the  rule  being  made  absdute. 

WiLDX,  C.  J.— This  case  is  not  withoat  dUEcri 
but,  on  the  whole,  I  think  the  plainUff  ismtitJcdts 
tain  the  verdict  which  he  hasMtained.  It^mul 
the  contract  originally  made  betwem  the  paititim 
purchase  tirentr  aluu«8»  at  3Qi. disDOont,  Itii|ii 
therdine,  that  tne  object  of  the  haver  was  to  oUaa 
shaies  at  a  deduction  of  30*.  on  wnat  had  bem  pui 
tiie  shares;  ao  lie  must  have  contemplated  s  liitali^ 
make  sudi  payments,  beyond  tiie  40».  a  shate  idudil 
been  p^d,  as,  aocwding  to  the  n«ulattoiuof  tWo^ 

Siny,  mig^t  thereafter  become  doe  upmi  tbt  ik 
oes  the  imaeat  action  seek  to  make  him 
more  ?   Snppoung  the  right  praaoD  is  aaii^  let  w 
in  respectoivrtiat  the  defendant  is  aoiighttobeckii 
The  defendant  contemplates  taking  enaxa,  nb^  i 
chtfge  thereon.   He  asks  the  plaintiff  to  let  ui  ir^ 
a  transfer  of  the  shares;  but  what  was  Beccwrta! 
done  in  (vder  to  obtain  such  transfer!  WliT,ate| 
the  defendant,  must  pay,  or  those  tiansfaiuv  nuti 
all  the  calls  which  lud  been  made  on  the  dism  a 
posing  Miss  Bemiett  had  been  the  pluntiff,  eooH  it 
supposed  that  she  ^ould  have  executed  a  tnn^tf 
shares,  and  yet  have  left  herself  re^Mmabletetbecl 
pany  for  calls?  When  she  paid  the  call  of  401.  is  A 
shares,  she  evidently  contemplated  reeeiviif  it  H 
again  from  the  buyer.    And  what  did  the 
contemplate  when  lie  bought  the  shsresi  ( 
liability  to  pay  the  calls  beyond  the  tl.  i  slnre 
had  originauy  been  pwd,  and  the  benefit  of  wluA_^ 
to  be  allowed  to  him.   Perhaps  a  call  was  nuifialf 
than  he  had  expected;  but,  looking  to  the 
appears  that  he  was  not  ignorant  that  a  caH  sit  pi 
had  been  made  on  tbem.   In  one  of  hisletteisf^ 
says  that  it  was  irregolw  for  the  aeller  tohinpttiM 
he  does  not  say  that  at  the  time  he  booglit  *• 
aware  that  a  eall  had  been  made.  'thmwt\iBtAm 
this  sum  c^40/.  was  paid  in  order  to  make  >tniw« 
the  shares  to  the  defendant.   Consderii^  ^Tal 
transaction,  what  is  the  implied  authority  "'^''J* 
defendant  gave  his  broker,  the  plaintiff,  to  do!  V 
was  it  not  to  perfect  the  tranaactiool  Bm  *» 
plaintiff  to  act?   On  the  Stock  Exchann  broken' 
as  principals ;  but  ao  in  law  do  persons  who  wt^^ 
disclosing  the  names  of  their  prindpala;  and,loMiH 
the  whok  of  tiiis  transaction,  is  it  not  pUin  tlM 
defendant  intended  that  which  the  role  of  the 
Exchange  contemplateB,  namely,  thst  the 
should  act  without  disclosing  the  name  of  hia  J 
The  defendant  does  not  deny  that  he  gave  tha 
rity  to  the  plaintiff,  but,  on  the  ceatiaiT,  » 
"  i  am  making  amtagunenta  witii  my  Nb-bnjer,  |m 
me  time,  and  I  irilf  pay."  Thou^  ^J^H 
^•ritten  after  action,  and  will  not,  therefore, be<w«J 
to  support  the  count,  it  may  be  received  ■« 
shew  the  character  in  which  the  deftadsirt»toM|" 
pUintiff  acted.   L  therefore,  infer  thst  the 
intended  tiiat  the  plamtiff,  as  the  defendaot  s  bro^ 
was  to  act  in  his  bshalf  as  a  principal.  "^71 
plaintiff  had  authority  to  deal  as  a  pri"*rtOiJi! 
place  where  rach  was  known  to  be  the  rok,  ^Jji^ 
out  entering  into  any  question  whether  the  oto«  » 
change  has  authority  to  bind  other  partia,!  ttai*  hj 
whatever  the  consequence  is,  it  is  deriTihw  """^ 
original  authority,  by  wluch  tbt  dtfeudant  is  mw- 
Could,  Uien»Uiea3iinghrokerhavereooTfTedthe«M«» 

of  this  call  ftom  the  di^itiff?  Im**!*"***  ^!iSr 

of  tiie  Stock  Ezchai^^Ilhink  that  tbe« 

to  prevent  the  i^ii^mkerfroin  neoitaasum^*^ 
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ffcr.  Tbe  phintiff,  therefore,  p^d  only  ^vlut  1m  was 
Bpdled  to  pay  to  the  eeller.  I  think  the  defendant 
Rtlit  the  duiTM  snbjeet  to  all  reqwnsibUiUr  in  respect 
uem  beyond  the  21.  a  share  whieh  had  been  paid 
hen  1h  parehaaed  them.  This  call  is  one  of  the  con- 
■MKCsfbr  mhicbi  he  agreed  to  nuke  himarif  Ttapm- 
0^  ud  the  dnnunatttace  of  want  of  knowledge,  that, 
tta  tisH  he  pmvbaMd,  «  had  been  nude,  will 
(flxeMebtoliabUily.  I,  tberefiaie,  tUnk  ihla  nik 
nU  be  discharged;  tiiongh,  aa  I  have  before  re- 
Aeiy  I  cannot  say  utat  the  eaaa  is  free  f^m  doubt. 
CoiiHiif,  J. — I  etmfeaa  I  do  not  tee  any  donbt,  in  the 
ivof  Uw  ease  whieh  I  take.  A  person  who  goes  to 
I  Steck  Exchange  to  bny^aree,  as  the  defendant 
^miutbe  taken  to  have  a  knowledge  of  the  law  ap- 
to  stich  a  traasaetton.  Such  person  mast  be 
IpaKd  to  know  he  cannot  have  shares  in  a  registered 
pMoj  withoot  pi^ng  np  all  the  calls  that  are  dne 
kftem,  Tbat  the  contract  which  the  pkintlff  entered 
ill  hr  the  defimdant  was  one  which  the  defendant 
lAiM  is,  I  thia^  to  be  inferred  from  the  subse- 
MNnHpondoiee  between  theni>  in  which  the  de- 
MutexpNsaM  BO  nrprise  at  the  usage  oi  Imker^ 
plablutinie  to  pay.  Supposing  the  contract  for 
Rpndiase  of  the  sharea  had  t>een  made  without  the 
pvnotien  of  brokers,  no  qaertion  woald  then,  it 
i  to  me,  have  arisen  as  to  the  liability  of  the  de- 
nt to  nimburse_  the  seller.  Now,  tbe  plaintiff,  as 
T,  being  anthoriaed  by  the  defendant  to  enter  into 
kentraet,  was,  under  eompnUion,  obliged  to  pay  this 
4M,/  thCTefore  his  principal  ought  to  repay  it 

Inn. 

ILmx,  J.— I  also  think  tbe  pUintiff  is  entitled  to 
MRa.  Tbe  order  to  buy,  plainly  was  an  order  to 
Vkt  3Qr.  discount ;  that  Is,  supposing  the  shares  to 
■not  iharc^  the  pnrdiaser  was  to  become  the  owner 
•ftjiKBt  of  that  sum,  less  90». ;  and  whatever  bad 
sa  pud  «r  was  to  be  pud,  on  the  shares  tomrds  such 
beyOTid  Boeh  3(V.,  the  purchaser  was  to 
W-  ™s  aathortty  to  buy  is,  therefore,  to  buy  these 
sot  only  at  lOj.  a  share,  but  to  incur  a  Ha- 
u^  toMy  all  the  rest  of  the  money  which  should  be 
^»  >n  respect  of  such  shares ;  and  if  any  (»11  on 
■* '™e»  Aould  be  payable  before  a  tramllBr  thereof 
■•Mni made  to  the  de^ndant,  the  plidntiff  was  au- 
2™  *o  incur  a  liability  to  pav  such  call.  That 
J%aD,  the  pluntifF,  being  a  brolcer  employed  to  do 
JJ^wiiequidteto  complete  such  a  transaction,  pays 
•■me  vendor  was  obliged  to  pay  before  a  transfer 
*M  M  effected.  That  was  doing  nothing  more  than 
Jswe  pldntiff  was  authorised  by  the  defendant  to 
Mm  therefore  makes  out  a  good  cause  of  action  for 
*»r,peid  to  the  defendant's  use.  But  it  also  ap- 
|»i«e«T,  from  the  letters,  that  the  action  for  money 
jJ»iUlie.  The  last  letter,  had  it  been  written  before 
have  amounted  to  eridenee  of  an  account 
■W;  rot  in  the  other  letters  the  defendant  does  not 
^  the  plaintifTs  authority  to  purchase  on  the  abore- 
J™*"  *«nn8.  The  letter  of  the  4th  November 
to  nothing  less  than  this— you  claim  40/.,  and 
JJP»  that  that  is  the  sum  due  to  you.   Then  the 

fhS«i  money  was  paid  by  the 

?°«^orethecommetteementoftheaeUon.  There 
,J^™m>  DO  mistake  that  the  plaintiff  Is  entitled  to 
^TJwMiottnt. 

(,  J.—I  agree  with  the  rest  of  the  Court  as 

JrJrr  <^  authority  given  by  the  de- 
^«  to  his  broker,  and  I  think  that  the  broker  made 
"■wyinent  within  the  scope  of  hia  authority,  iude- 
n  of  the  letter  of  the  4th  November.  The  case  of 


iWewp'^'  ^""S'ff*  "PP'y-    There  was  in 

"ifti^iUk  contract,  express  or  implied,  as  that 
^^"Wa  the  defendant  was  there  sought  to  be 
tJ^'  with  respect  to  BowUy  v.  JBelL  the  vendor 
""^BiU^  oBkii  he  had  beea  edled  on  by  the  pur- 


chaser to  execute  a  faansfer;  and  the  payment,  inthat 
case,  was  therefore  made  by  the  plaintiff  in  his  own 
wrong,  and  is  quite  independent  of  any  rule  of  the  Hull 
Stock  Exohange^JlNj^  ditdtarg^d. 


CROWN  CASES  BESERVED. 
COURT  OP  CRIMINAL  APPEAL.— TmiKirr  Tm. 
Rbo.  0.  QuxruLtn.—JuM  2. 
Fai$9  Oatk  hefort  a  StirrogaU — Perjury — Miedemwumr 

1.  7%t  Moment  a  Man  takm  One  Mesasafy  St«^  toward* 
tks  Omplttim  of  a  Mitdmeatumr,  Me  eommU*  a  Mit- 

2.  A  /alee  Oath  talem  ht(f6re  a  SmrogaU^  with  wtent  to 
deeeim  nek  iSmrrogate,  amd  to  oitam  from  Mat  a 
lAemee  for  a  Marriagey  u  pmiiehahU  ae  a  Mied»* 
MsawoMf,  aUhotigh  it  te  not  alltped  in  tie  Indi^memt, 
nor prated sn Eeideneef  that  the M4Mrriage'j>oa»,m Fact, 
eeUbratedt  and  ahlumgk  the  Par^  fnmd  guii^  woe 
mat  lie  Peraom  tAoat  to  he  married. 

QHtwrOf  wkeUter  Perjmy  can  he  tatigned  on  a  faUe  Oath 
taken  bi^breaSmTOffateftoakabtoMarrii^Zieeiuef 
The  prisoner  was  tried,  before  Lord  Denman,  C.  J., 
at  the  last  Spring  Assizes  held  at  Taunton,  upon  an 
indictment  consisUng  of  five  counts.  The  first  count 
stated  that  William  James,  clerk,  was  a  surrogate  for 
the  diocese  of  Bath  and  Wells,  having  authority  to  grant 
licenses  for  marrii^es  therein,  and  that  one  John  Mat- 
tocks Chapman,  of  the  Wells  aforesaid,  in  tbe  county 
aforMaid,  applied  to  the  said  sum^ate  to  grant  a  license 
for  the  solemnisation  of  a  marriage,  at  Wilton,  between 
Joseph  Baker  and  Sarah  Fry;  and  that  the  said  Chap- 
man, unlawfully  intending  to  deceive  the  said  William 
James,  as  such  surrogate,  and  to  obtain  from  him  such 
license  in  fraud  and  violation  of  the  provisions  of  the 
4  Geo.  4|  c.  79,  did,  for  the  purpose  <n  obtuning  from 
the  said  sorrc^te  such  license,  wilfully,  fraudulently, 
and  unlawfully  produce  befi»e  the  s^  William  Jamea 
an  affidavit,  of  whieh  the  following  ia  a  copy : — 

"  {2e.  6d.  stamp.]        "  Diocese  of  Bath  and  WeUs. 

On  tbe  27th  day  of  July,  1848,  appeared  personally 
Joseph  Baker,  of  the  pariui  of  Bishop's  Hall,  in  the 
county  of  Somerset,  yeoman,  a  widower,  and  prayed  a 
license  for  the  eolemniBation  of  matitinony,  in  the 
pariah  church  of  Wilton,  in  the  county  aforesud,  and 
diocese  of  Bath  and  Wdia,  between  him  and  Sarah  Fry, 
of  the  paiidi  of  Wilton  aforesaid,  spinster,  of  tbe  age  « 
twenty-one  years  and  upwards,  and  made  oath  that  ht 
believed  that  there  is  no  impediment  of  kindred  or  alii* 
anoe,  or  of  any  other  lawful  cause,  nor  any  suit  com- 
menced in  any  ecclesiastical  court,  to  tiar  or  binder  the 
proceeding  of  the  said  matrimony  according  to  the 
tenor  of  such  license ;  and  he  further  made  oath  that 
stie  hath  hod  her  usn^  place  of  abode  within  tbe  parish 
of  Wilton  aforeitid  for  toe  space  of  fifteen  days  last  past. 

«  JosBPB  Bakbr. 
**  Sworn  before  me  <m  the  same  day. 

"  W.  James,  Surrogate." 

The  indictment  continued : — And  before  the  scud  sur- 
rogate, in  due  of  form  of  law,  wos  sworn,  and  took  his 
oath  upon  the  Gospel^  concerning  the  truth  of  the 
matters  therein,  (the  aaid  William  James  having  law- 
fnl  and  competent  autiiority,  as  sndi  surrogate,  to  ad- 
minister the  ^^d  oath  to  the  said  Chapman  in  that 
behalf) ;  and  the  aaid  Chapman,  being  so  awom  before 
the  stdd  William  James,  having  such  authority  as  afore- 
said, did,  for  the  purpose  of  obtaining  such  license  for 
the  marriage  of  the  sud  Baker  with  the  said  Sarah 
Fry,  falsely,  corruptly,  &c.,  in  and  by  the  said  affid»- 
vit*,  depose  and  swear,  inter  alia,  in  substance  and  to 
the  effect  following ;  uiat  ia  to  say,  that  the  name  of 
htm.  Chapman,  was  Jowph  Baker,  and  that  he  waa  one 
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of  the  parUes  for  wboM  marriage  a  license  was  applied 
for:  that  he  was  a  yeoman  and  a  widower^  and  thai  the 
B^d  Sarah  Frv  had  had  her  usual  place  of  abode  in  the 
sdd  puiab  of  WUton  for  fiftem  days  then  last ;  where- 
as, in  truth  and  in  fact,  &e.:  by  means  of  which  said 
wse  oaili,  so  felsely,  &e.  taken  as  afcnes^t  tiie  sud 
Chapman  did  unlawfuliy  obtain  from  the  sud  sano- 
ffate  a  license  for  the  eolemnisation  of  a  marriage,  at 
&c.,  between  the  said  Balcer  and  the  said  Sarah  Fry, 
the  said  William  James  at  the  time  believing  the  said 
oath  to  be  tme."  The  second  count  was  the  same,  ex- 
cept that  it  all^;ed  the  intent  to  be  to  deceive  William 
James,  as  such  surrogate,  and  "  iraudnlently  to  obtain 
from  him  such  license and  charged  the  false  swear- 
ing to  have  been  upon  Chapman's  oath  before  the  sur- 
rogate, simply,  witnout  reference  to  the  affidavit.  The 
tlurd  count  aUeged  the  intent  to  be,  to  obtain  from  the 
said  William  James,  as  such  surrogate,  such  license,  in 
tnai  and  violation  of  the  4  tieo.  ^  c  76:  in  all 
other  respects  it  was  the  same  as  the  second  count. 
The  fourth  count  only  differed  from  the  tliird  in 
ftatii^  that  William  James  had  a  lawful  and  compe- 
tent jurisdiction  and  authority,  as  such  surrosate,  to 
administer  the  oath,  and  in  omitting  to  state  that  the 
license  was  obt^ned.  The  fifth  count  charged  the  pri- 
soner with  the  crime  of  wilful  and  corrupt  peijury,  as- 
signed upon  statements  made  by  the  prisoner  upon 
oath,  before  the  surrogate,  without  reference  to  the  affi- 
davit. On  the  trial,  it  was  proved  that  the  prisoner 
went  before  Mr.  William  James,  a  surrogate  for  the 
diocese  of  Bath  and  Wells,  to  obtain  a  license ;  that  the 
several  facts  stated  in  the  affidavit  were  then  taken  down 
fnva  the  dictation  of  the  prisoner,  and  that  the  affida- 
Tit  was  Mgned  by  him;  uiat  an  oath  was  then  ad- 
ministered to  him  in  the  presence  of  BIr.  James,  and  he 
was  asked  if  his  name  was  Joseph  Baker,  and  if  the  sig- 
nature was  his,  to  which  he  said  *'  Yes that  the  affi- 
Tit  was  then  read  to  him,  and  be  was  asked  if  the  con- 
tents of  it  were  true,  to  which  he  answered,  They 
were."  Mr.  James  Uien  gave  him  the  Ucense  before 
mentioned.  It  was  proved  that  these  several  facts  were 
false,  and  that  the  prisoner,  when  he  dictated  them  and 
swore  to  their  truth,  knew  them  to  be  false.  The  pri- 
soner's counsel  objected,  first,  that  the  instrument  was 
not  in  the  form  of  an  affidavit,  as  it  used  the  words 
"made  oath,"  instead  of  **maketh  oath;'*  secondly, 
that  the  names,  residence,  &c.,  mentioned  in  the  affi- 
davit, were  mere  description,  and  not  assertion ;  thirdly, 
that  the  surrogate  had  not  competent  jurisdiction  to 
administer  the  oath  to  the  prisoner;  fourthly,  that  the 
indictment  described  no  offence  known  to  the  law.  The 
jury  returned  a  verdict  of  guilty ;  and  Lord  Denman 
reserved  the  above  case  for  the  connderation  of  this 
Court. 

Phinn  now  appeared  for  the  prisoner. — [Fitxier- 
hert  was  counsel  for  the  Crown.] — This  instrument  is 
not  in  the  form  of  an  affidavit.  Instead  of  using  the 
term  **  maketh  oath,"  the  words  are  in  the  past  tense, 
"  made  oath."  According  to  its  grammatical  construc- 
tion it  was  a  mere  memorandum.  (Howorth  v.  Bub- 
b«rsty,  3  Dowl.  456).  The  fifth  count  charges  the 
offeneeof  penury.  Evernnce  the  time  of  Lord  Holtit 
has  been  a  moot  point  whether  penury  can  be  assigned 
on  a  fidse  oath  in  an  ecclesiastical  court.  Lord  Holt 
thought  it  doubtftil  whether  perjury  could  be  assigned 
in  cases  of  contentious  jurisdiction.  Granting  marriage 
licenses  is  part  of  what  is  called  the  voluntary  juris- 
diction of  the  ecclesiastical  court.  The  history  of  tliese 
licenses  is  to  be  found  in  Gibson's  Codex,  424.  Up  to 
the  Council  of  Trent  it  was  not  necessary  to  the  vali- 
dity of  a  marriage  that  it  should  be  solemnised  in  facie 
eccleais.  The  third  Council  of  Lateran  ordered  the 
publication  of  banns,  but  the  rigour  of  the  canon  was 
from  time  to  time  relaxed  by  dispensations.  By  the  25 
Hen.  8,  e.21,  the  Axcfabtshop  of  Canterbury  is  enti- 


tled to  gr^t  dispensations  IiiUierto  used  by  the 
Down  to  the  year  1603  no  oath  wes  reqiured  h 
the  granting  a  license.    (Stiype's  lift  of 
Tol.  9,  p.  380).   At  the  time  of  the  ReformatioD  it 
proposMl  to  alter  these  disptxisations,  but  no  ti\ 
was  made.  (Whitgift'a  Rewons  for  Licenses  to  1 
Thus  matters  stood  till  the  year  1603,  when,  bjr 
103rd  of  the  canons  then  passed,  an  oath  wai  for 
first  time  imposed.   Those  camms  woe  not  su 
by  Parliament,  and  have  been  held  not  to  be 
onthelaity.   The  sUt.  3  Geo.4,  c76,  S8.8mi|, 
quired  an  oath  to  be  taken  before  a  lieenn  fornn 
were  granted;  and  the  10th  section  m&des^ti 
Iwfore  a  surrogate  perjury.   But  the  whole  ai  thti 
was  repealed  by  the  4  Geo.  4,  c.  17,  and  tbst  yim 
was  entirely  gone.  The  4  Geo.  4,  c.  76,  ia  the  actitw 
force  respecting  marriages.   The  14th  section  ism 
rates  the  canon  of  1003,  and  directs  an  oath  to  bt  td 
before  a  surrogate  before  a  Ueente  Ugnnted;  bat4i 
is  no  section  thronghont  the  act  auJogow  to  Ik 
Geo.  4,  e.  7fi,  s.  10,  making  it  peijniy  to  tilu  a  I' 
oath  before  htm ;  and  no  pumshmott  ia  laeai 
making  a  fiilse  oath.    Since  the  time  of  Iisriflil 
has  bMn  a  vexata  qnestio  whether  peijoijcoald. 
assigned  on  a  false  oath  in  an  ecclenasticucoert.  (' 
JBMop  of  St,  DavitiTa  v.  Ltuy^  1  Ld.  BsniL^b", 
Rex  V.  Alexander^  1  Leach's  C.  L.  74;  As  t.  Fi 
3  Camp.  432;  i£es  r.  Fotter,  Ross.  &  R7.459}. 
last-mentioned  case  was  in  1821,  before  Uu  ym 
the  3  Geo.  4,  c.  76.   There  the  judges  decided,  tU 
taking  a  false  oath  before  a  surrogate  wu  not 
The  proceeding  before  the  surrogate  is  a  met 
terial  act,  and  not  a  judicial  one.  From  sa 
the  books  it  does  not  appear  wbetiwr  tie 
licenses  is  part  of  the  contentions  or  TtdaDtarjr 
diction  of  the  ecclesiastical  court.  {Ptttaan,  ir  ' 
not  Ooghton  class  it  as  Tolnntaryil  Fmn  fk 
of  Sanchez  de  Matrimonio  it  would  nllicriff<s> 
beso.  (Sanchu!,lib.3,di9p.8).  [Lord i)aHMi,Ui- 
Do  yon  mean,  Mr.  Fitzherberi,  to  ooDtendtUital 
matter  of  contentious  jurisdiction  ?  ■Wlato^**'™ 
actually  so  in  this  case,  but  that  it  is  a 
might  become  contentious,  like  a  probate.  Pot^»^ 
A  probate  is  not  a  matter  of  coDtention  junoM 
till  a  caveat  is  entered.]   It  is  submitted. 
a  false  oa^  before  a  person,  who  admiiMten  it™ 
terially,  is  not  a  matter  on  which  pujoT  *! 
assigned.   Mr.  Greaves  has  cdleded  thirt/  or  M 
statutes,  making  fiUse  oaths  befbn  pmona  sttii« ■ 
nisteriaUy  penury.    (Russell  on  Crimc^  ti^  *f 
jury").   The  Marriage  R^istiation  Act  roikeu" 
answer  to  a  iwistrar  a  misdemeanour.  The  act,  M 
du-ects  the  oath  to  be  administered  to  the  P»t7  *^ 
to  be  married;  but  here  It  iaotherwise.  TkewM 
counts  chaise  this  oflvnce  as  a  miadeneanoni.  n 
are  not,  it  is  submitted,  sostained  by  tbe  eTMW 
The  witnesses  all  shew  that  the  prisoner  "W*" 
hU  name  was  "Joseph  Baker;"  but  this  ii  n^J 
description  preceding  the  oath,  and  it  •PP**"^S 
to  be  personation  than  periuiy.    {BtMgj'-  "f" 
for,  2  llag.  Cons.  183;  ^-^iife.- 
434).    In  banns  the  oneation  ii^  de  idenbttMt 
minis;  in  case  ot  a  hcrase^  de  identitite  psojfl 
IParie,  B.—Here  are  three  false  staten»nl»-<>M  "J 
statement  would  be  enough.  The  moments  n»»» 
one  step  towards  the  eompUtioa  <iS  •  ^^^'^^'Z 
commits  a  misdemeanour.   Here  one  s****"""*,*!^  u 
prisoner  as  to  the  woman's  residence  a  ^™^,| 
felse,  and  it  being  made  for  the  porpow  of  J 
license  for  the  person  personated  fciyt''"P™fflS' 
it  is  a  misdemeanour.]    That  is  aMnuDg  tW 
a  fiUse  oath  in  such  a  case  is  amirfemeinoar. 
B.— What  Li  meant  by  tiie  allegitioii  in  the 
lent,  that  the  surrogate  had  |^^fiS*liW 
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tto  tbe  poww  of  the  sDirogate  to  administer  the  oath  1 
h  bad  nothing  to  nly  npon  hat  the  oath  of  the  party. 
^am,  J.— If  there  be  one  falee  statement  prov^, 
hit  vonld  sustain  the  coonta  for  misdemeanoar.]  The 
■t point  is,  that,  though  the  indictment  charges  thata 
ictuse  was  obtained,  it  is  not  stated  that  it  was  vith 
itat  that  8  marriage  should  be  solemnised,  nor  that  a 
Hina^e  was  in  fact  celebrated,  nor  that  the  license  was 
iwritin|'.  It  may  have  been  by  parol.  It  may  be 
dd  that  it  is  a  matter  of  public  concern ;  but  this  is  not 
1, 1$  it  does  not  appear  that  a  marriage  was  celebrated 
r "  bad."  The  prisoner  has  done  catein  acta,  which, 
t  completed,  wonld  have  led  to  the  comnuadon  of  a 
■riemetDonr.  If  two  persons  had  been  engaged  In 
^Biatter,it  might,  perhaps^  have  amounted  to  a  con- 
fines. A  false  peraonation,  it  may  be  said,  amounts 
Min'udemeaDonr;  but  it  was  questionable  whether  to 
■Bo&atebailwas  a  misdemeanour*.  (Eaat'sP.C.lOlO). 
Hmry  case  cited  by  East  was  one  of  conspiracy, 
nt^  Dup^i  case.  If  false  personation  in  such  a  case 
■HBlito  a  misdemeanour,  the  indictment  fails,  in- 
■tifchaa  it  has  not  the  word  "personation,"  which 
iTwatralnm  artis. 

iiial0iert.— The  third  and  the  fifth  counts  are 
im  died  on.  Th«  stat.  4  Geo.  4,  e.  76,  does  not  en- 
Ik  the  snrrogate  to  administer  the  oath;  it  aasumes 
imthori^.  The  103rd  canon  expresaly  says  that  he 
Uexeidse  it.  [Cbttman,  J^How  did  ne  acquire  it  ? 
k  canon  could  not  give  it.]  The  canons  of  1603  must 
btiken  as  declaratory  of  the  state  of  the  law  at  the 
1h.  The  canons  do  not  confer  the  power  upon  the 
Bngata;  it  existed  before,  by  Tirtne  of  his  authority 
■  in  ecelenastical  judge.  {Parke,  B. — I  do  not  see 
Iw  f  on  can  get  over  Rex  r.  Forier^  unless  yon  rest  the 
pKt  of  the  samite  on  the  4  Geo.  4,  c.  76.]  With 
^Kt  to  tbe  question  of  perjury,  that  case  is  not  a 
■uloNTa  antbority.  The  case  of  Reg.  t.  VereUt  (3 
wap^iagl  was  not  then  befo«  the  Court.  [Parke, 
B^Docs  that  ease  amount  to  more  than  an  opinion  of 
uiiEUoiboroiigfa  ?]  It  is  a  deciuon  that  T>er|nry  may 
"BHgMi  upon  an  oath  before  a  properly  appointed 
»nple.  (Reg.  y.  Bed,  2  Str.  1160;  Shaw  t.  Thomp- 
J^w.  EUz.  609  ;  3  Chit.  Cr.  Law,  713).  [Lord 
WKM,  C.  J. — It  will  be  enough  for  you  to  protest 
^puKt  the  doctrine,  that  taking  a  false  oath  before  a 
■"ogate  does  not  amount  to  petjuiy.  It  is  not  neces- 
^  to  deade  that  question  now ;  address  yourself  to 
"objection  raised  to  the  counts  charging  the  oflFence 
*  1  misdemeanour.]  Sanchez  can  scarcely  be  consi- 
■ftdan  authority.  (Bayle's  Diet.  26C7,  note  (A)). 
pBrobmitted,  that  there  is  evidence  to  sustain  the 
*uits  charging  a  misdemeanour,  if  tbe  administering 
Moith  by  Borrogate  is  to  be  considered  as  a  judiciu 
£i  r.  Mawbfy,  6  T.  R.  619 ;  Mealy  y.  Newell^  8 
f*^  964);  and  equally  so  if  it  be  conddaed  as  a  fraud 
*>  natter  affecting  the  publii^  against  whicli  wdinaiy 
ud  skill  could  not  guard.  (J2e»  r.  WTuath,  2 
*<^112S;  Ratf.  OOom,  3  Burr.  1697;  Yomtg  t. 
fjjineiTor,  3T.  R.  08;  Rexr.  De  Beauwiry'J  Cta. 
JP-U;  Sex  V.  Smithy  Dougl.  425).  If  it  be  true, 
?^<K'y  step  taken  towards  the  completion  of  a  mis- 
™<*umr  is  punishable  as  a  misdemeanour,  then  it  is 
■witnt  if  any  part  of  the  false  statement  alleged  is 
rjM;  and  here  that  is  the  case.  (Bex  T.  Jonea,  2  B. 
•Adoi.  Oil).  It  is  objected  that  tlio  license  does  not 
5^r  to  be  in  writing.  It  is  in  the  words  of  the  act 
vriruanient,  and  must  be  taken  to  have  been  accord- 
the  statute.  (  WUmh  r.  Ni^g^  8  Q.  fi. 

^•"•Mn  r^y,— Sanehez  haa  he«i  censured  for  ob- 
but  he  1ms  always  been  hdd  tofae  an  authority. 
0<m»m,  C.  J.-.HOW  could  hs  help  stating  the 
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&cts  of  the  cases  before  him  ?  Parke,  B. — He  puts 
some  suppodtious  cases,  that  might  perhapB  hare  been 
better  omitted.]  The  case  of  Rex  r.  Verelet,  cited 
on  the  other  nde,  was  only  a  case  at  Nisi  Prius.  The 
word  "  personation"  is  not  in  the  indictment,  and  it  is 
submitted  that  it  is  necessary,  if  personation  in  this 
case  is  to  be  held  a  misdemeanour.  [LordDentnatit  C.J. 
— You  stated  no  authority  for  that.]  In  burglaiy  the 
offence  must  be  laid  as  "bui^lariter,"  and  so  on.  To 
take  a  false  oath  to  obtain  a  marriage  license,  it  is  sub- 
mitted, is  not  punishable,  although,  if  it  appeared  that 
the  marriage  had  taken  |dace  ui  cmueqnence  of  it,  it 
would  perhaps  amount  to  a  misdemeanour.  rPottsfOM, 
J.— You  mean,  that,  if  the  marriage  had  been  com- 
pleted, the  false  oath  wonld  have  been  indietaUe :  hnt 
any  step  towards  a  misdemeanour  is  a  misdemeanour. 
There  is  a  case  where  a  man  was  indicted  for  soliciting 
another  to  commit  a  forgery  on  the  Norway  Bank.] 

Lord  Dennan,  C.  J. — I  feel  disposed  to  make  some 
apoloey  to  the  Court  for  haTing  reserved  this  case. 
Had  1  looked  at  the  point  I  should  not  have  done  so, 
but  for  the  convenience  of  public  business,  and  as  the 
counsel  on  both  sides  thought  the  points  fit  to  be  re- 
served, I  rested  it.  The  question  of  misdemeanour 
does  not  admit  of  a  doubt.  Here  is  a  man  making  a 
false  oath  before  a  pnblic  officer,  and  by  means  of  a 
false  oath  obtaining  a  license  for  the  8olemniaati<m  of 
marriage.  Such  public  officer,  mnce  160iL  has  vxer- 
cised  the  power  of  granting  Uceose^  and  by  the  stat. 
4  Geo.  4j  c.  76,  is  requiiea  to  exerdss  that  power  in 
conamih  casu.  Any  one  neoeasazy  st«>  towards  the 
completion  of  a  miademeanonr  is  clearly,  it  haa  been 
decided,  itself  a  misdemeanour.  "With  regard  to  the 
charge  of  misdemeanour,  there  is  no  doubt  abont  it. 
The  false  oath  may  be  one  on  which  perjniy  cannot  be 
assif^ed,  thongh  I  am  very  unwilling  to  admit  that; 
but  it  is  not  now  necessary  to  decide  that  point. 

Pabkb,  B. — I  think  tliat  the  third  count  is  sustuned. 
The  prisoner  went  before  a  penon  who,  by  the  nractioe 
of  the  ecclesiastical  law,  had  authority  to  administer  an 
oath,  and  made  a  ststement  on  oath,  required  by  the 
Marriage  Act,  which  was  false  to  the  knowledge  of  the 

Sriaoner ;  and  it  is  enough  if  any  one  essential  statemoit 
epoeed  to,  be  false,  the  object  bdng  one  of  a  public 
nature.  I  do  not  think  it  necessary  wat  it  should  ap- 
pear on  the  face  of  the  indictment  that  the  marriage 
was  celebrated ;  marriage  being  a  matter  of  a  pubtlo 
nature,  any  step  towards  the  unlawful  accomplishment 
of  it  is  a  misdemeanour. 

Paitbsoh,  J. — The  3  Geo.  4,  c.  7S,  assumes  that  the 
surrogate  had  authority.  The  misdemeanour,  I  think, 
is  clearly  shewn.  If  an  act  be  done  and  a  false  oath  be 
taken  to  deceive  a  public  officer,  that  is  quite  enough ; 
and  it  is  alleged  in  the  indictment  that  the  intent  of  the 
prisoner  was  to  deceive  the  surrogate. 

CoLTHAH  and  WiuiAHs,  J  J.,  conenrred^^ibMjB^ 
termed;  vmHet  to  be  entered  on  tie  third  emU. 


COURT  OF  ARCHES. 

GoBSAic  «.  Tas  Bishop  ov  'ExxmR.—Feb.  17  end  27; 

JforeA  1,  3,  6,  8,  aftJO;  and  August  1. 
Doctrine  of  tie  Chur^ — EJkaey  o/Baptitm  ofln/arttt. 
A  Clerk,  tn  hie  Examinatum  previout  to  Institution  6jf 
the  JHoeeean,  stated  that  he  did  not  hold  the  Boe^ine 
that  eeery  Infant  is  absolvt^y  and  unconditional^ 
regenerated     the  ffo^£jririt  in  and     Water  Bap^ 
(MM  dnljf  aSninietered;  and  the  JHoenan  refiued  I0 
institute  him  IgfReaeen^ hie  mneeimtbtest  in  JDoetrine: 
—Sdd,  that  the  IHocesam  waeJuslijM    so  r^fiuinff. 
This  was  a  proceeding  by  duplex  querela,  (ant^ 
p.  238).  The  only  evidence  before  the  Conrt  was  a 
book  brought  in  on  behalf  of  the  bishop,  which  was 
pnbUshed  ^  Ur.  Gwluun,  and  contained  the  qneations 
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and  auwm  of  eadi  paity  in  th«  eoniw  at  th«  examina- 
tion. The  aeennKty  of  tne  book,  so  fiv  as  the  questions 
and  aiuwen  were  concerned,  was  admitted,  and  the 
aigument  raised  was,  whether  the  answers  riven  by  Hr. 
Gorham  shewed  his  sonndness  or  ansonndness  on  the 
doctrine  of  baptismal  rMeneratirai  of  infiEuits,  and  whe- 
ther, conse^nently,  the  bishop  was  or  was  not  justified  in 
nfti^g  to  institute  him  to  a  oenefice.  The  particalars, 
M  fiu  as  thej  seem  neceasaty  for  the  porpoae  of  thb 
nporL  an  stated  in  the  judgmoit. 

Adaam  and  Robmtfmf  for  the  Msliop.— Oar  ponlion 
faL  that,  aceordinff  to  the  doctrine  m  the  Church  of 
Za^llanci,  baptismal  regeneration  is  also  qdritual  rege- 
noaUon  to  all  who  m  mature  ase  receive  baptism 
rightly ;  and,  in  re^>eet  of  inbnts,  tnat  baptismal  rege- 
neration is  also  spintnal  regeneranon  limply.  Bat  uie 
otlier  side  compare  the  two  cases;  and,  in  order  to 
csca[w  from  the  determinate  meaning  of  the  words  in 
the  ritnal,  they  rely  npon  the  articles,  and  contend  that 
worthiness  of  reception  is  necessary  in  all  case^  Irre- 
qtectire  of  age,  in  order  to  the  efficacy  of  baptism.  But 
m  this  point  the  articles  must  not  be  taken  alone,  but 
In  conjunction  with  the  services  in  the  Prayer-lraok; 
and  then  the  doctrine  of  the  church  will  be  found  to  be 
as  we  have  put  in,  and  it  Is  recognised  to  be  such  by 
the  wh«^e  stream  of  authoriUes.  [They  referred  to  the 
Seniee  fbr  Infimt  Baptfsm,  the  Catechism,  the  Con- 
finnation  Service,  and  Articles  2S  and  27»  as  these  are  se- 
Tsrally  commented  upon  In  the  notes  to  Hant*s  Ih*ayer- 
book,  and  commred  these  offices  and  articles  in  the 
present  Book  of  Common  Fraver  with  the  corresponding 
offices  in  the  earlier  books  and  arUdes.  They  auo  cited 
Jewel's  Defence  of  the  Apology,  219,  ed.  1609;  Jewel, 
Of  Private  Mass,  20, 262,  266 ;  Hooker,  b.  5,  c.  67,  66 ; 
Taylor's  Treatise  on  Baptism,  in  his  Life  of  Christ ; 
Waterland  on  Justification,  and  Antiquity  of  Baptism ; 
Pearson  on  the  Creed ;  the  Savoy  Conference,  Cardw. 
Conf.,  e.  6,  7;  the  King's  Book;  the  Bishop's  Book; 
Cranmer'BLastDuputation.intheActsand  Monuments; 
Lawrence's  Bampton  Leetnrea^  1804^  2nd  and  8th  ser- 
mons: Beveridge,  Sermon  10,  and  on  the  Thirty-nine 
ArUeles;  Barrow  on  the  Doctrine  of  the  Sacraments; 
Homilies— of  Salvation,  against  Swearing,  fat  Repairing 
of  Churches,  of  Common  Prayer  and  the  Sacrament^ 
of  the  Resurrection;  Bing.  Antiq-b.ll,c.l,8.10;  Hey- 
Un's  Life  of  Und,  32, 190.] 

B<wft>rd  and  Deane,  oontn^The  articles  are  precise 
and  distinct.  If  there  be  any  difference  between  the 
articles  and  the  ritual,  the  former  must  govern ;  but 
there  is  no  diflference,  for,  comparing  the  several  offices 
in  the  Prayer-book,  the  language  of  each  will  be  found 
hypothetiod  or  charitable,  and  may  be  reconciled  with 
tne  more  dogmatic  words  of  the  articles.  The  autho- 
rities from  Cranmer  down  to  the  last  century  diriin- 
gnish  miritnal  from  baptismal  regeneration  in  ereiy 
ease.  Therefore,  If  Mr.  Gorham  Is  unsound,  those  emi- 
nent persons  were  unsound  too;  but  as  thn'  were  not 
nnsound,  Mr.  Gorham  is  also  sound,  for  he  liolds  tiieir 
(millions.  [They  cited  the  three  Services  for  Baptism ; 
the  Church  Catechism ;  the  Confirmation  Service ;  the 
Burial  Service ;  the  Service  for  the  Visitation  of  the 
Sick ;  the  notes  to  Uant's  Prayer-book ;  Burnet,  Ro- 

Sirs,  and  Tomline  on  the  Thirty-nine  Articles;  Hall's 
Ide  Religion;  Whit^ifl's  Defonce  of  the  Answer  to 
the  Admonition,  Pretace,  and  pp.  179,  623,621,788; 
Prideaux's  Fasciculus  Controverm^m  Theologica- 
rnm,  Dedication,  and  p.  240 ;  Stillingfleet's  Unreason- 
ableness of  Sepuation,  s.  1,  p.  II;  Reformatio  Legum, 
De  Baptismo,  c.  18;  The  insUtntton  of  a  Christian 
Han;  Cranmer'iL  Cuvin\  and  NoweU's  Catechisms; 
Cranmer's  Treatise  on  the  Sacraments:  P.  Martyr's 
Lectures  on  the  Epistles  to  the  Corinthians;  Sneer's 
Scripta  Anglicana,  477,  666 ;  Horailie»-Hif  the  Salva- 
tion of  Muikind,  of  Futb,  on  Charity,  on  Common 
Prayer,  of  the  Worthy  ReedTing  and  Raveitnt  Esti- 


mating of  the  Sacraments,  and  for  Wlut-Sondaj.  nif 
also  cited  the  following  authorities  from  the  Pi ' 
Society  editions: — Zurich  Letters,  vol.  1,  pp.  106, 
169,293,  vol.  2,  p.  73;  Philpot's  WoA«,46,mj 
mer,  202;  Ridley,  66;  Hooper,  74, 129,  &S3;  ] 
173,  203,  207,  214;  Coverdale,  80,411;  Cslfliill, 
Grindal,  63;  Sandys,  87.  190,  303.  Ake 
Synod.  2,  p.  662;  Bnllingei's  Decades— of 
of  Baptism;  Nowell's  Catechism,  p.  ir; 
Selection  m>m  the  Fathers,  vol.  2,  pp.  31^  IS; 
venant^s  Lectures  npon  the  Epistle  to  the  OMl 
208;  Abbot's  Reply  to  a  Treatise  on  the  Ltwrfld 
fieation  and  Grace;  Whitaker'sPneleetionet^Sie 
mentis;  Benefield's  Tract,  The  Sin  amnst  the  Hi 
Ghost  Discovered ;  Barlow's  Defence    the  Aitittet 
the  Protestant  Religion;  Carleton's  Examios^ 
Montague's  Appeal ;  Babineton's  Notes  on  Gflxu^  I 
Beveridge,  Sermon  19;  UsWh  Sum  and  SeinUDei 
the  Christian  Religion,  407, 420 ;  Sharp,  Senson  13 
Regeneration ;  Nicnolson's  Expontion  of  the  Ciiid 
of  the  Church  of  England;  AndrewifsLibisiTofAn 
Catholic  Theology,  vol.  3,  p.  248;  Hopkin^  fc* 
ofthe  Two  Sacraments;  Cooper,  Sermon  2 ;G»j 
and  Character,  116;  Bridge's  Defence  of  tbe6« 
ment  established  in  the  Church  of  Esgkai, J 
Fulke'e  Defence  of  the  English  Trandattoa  oftbeH 
(Parker  Sodety  edition),  450;  Mayei's Citedi^ 
J630;  Hooker's  Discourse  of  Justification,  (Kewti 
tion),  3,488,  and  Polity,  h.  5.  ss.  60, 64 ;  JewdV^ 
on  the  Sacraments,  ( Pnrker  Society  edition),  IW^n 
1106,  1108;  Jewel*s  Controversy  with  Hirtatj 
767;  Taylor's  Treatise  on  Baptism,  in  hiiLifcrfdd 
Keeling^s  Lit.  Brit.  261 ;  Wheatley  on  the  C« 
Prayer,  c.  7.  s.  4;  Cardw.  Conf.  '^^]^^ 
b.  11,  C.2,  8.4;  Pearson  on  the  Creed,  (Oxforiedn 
1833),  691;  Barrow  on  the  Unity  of  theOmM 
TomL  Theology,  On  the  Liturgy  of  Iheawd;"* 
Reform.,voL2,part11,p.463.  TheststilKieJ 
13  Eliz.  c.  12;  14  Car.  2,  c  4;  and  23 
were  referred  to,  as  shewing  the  ThiriT-nme  AJg 
to  be  the  standard  of  doctrine;  the  6tt, 
Canons  of  Seas.  7  of  the  Council  of  Tni*;  *e  t«» 
tution  of  Clement  in  the  Conncil  of 
e.  11;  and  Burnet -on  the  Twenty-sevMittiAiMe, 
reference  to  the  opus  operatum.T 

Addam,  in  replv.— -The  articles  most 
the  rituaL  (Conybearo  on  SubBcriptioa;  SWlmsM 
EccLCa8.,vol.]jp.l20;  Hornet's PastonICiit,e.' 
especially  in  the  Charch  of  England,  whidi  o»pi»I 
in  a  language  understood  by  the  common  people.  1 
doctrine  of  the  Church  of  England  is  "nw«_«- 
that  of  Calvin,  for  in  the  Catechism  the  bdief » 


respect  to  baptism.  The  private  sense  of  the  refom 
can  bo  of  Uttie  effect  where  it  does  not  »f« Jl"" ' 
public  sense  and  teaching  of  the  church;  nrf  ta 
opinions,  if  carefally  studied,  and  not  taken 
lited  paonges  chosen  for  a  pur^,  wiU  be  f««d  «■ 
sistent  with  the  doctrine  of  spintusJ  n*»'J^-'j 
Sir  H.  JmmxB  Fust.— The  case  on  which  the  W" 
is  called  upon  to  decide  has  been  most  ahly  «m 
rately  argued  in  the  early  part  of  the  year.  Tbeww 
of  the  question  to  be  decided,  the  vast  body  cj 
which  was  brought  into  the  discuanon,  ^^J'^S, 
portent  bearing  which  the  deddon  JJJj 
biy  have  on  the  interest  of  the  church  and  ^^JJ! 
have  created  more  than  an  oidiiiary  ^f^J^J^ 
in  the  matter;  and,  aa  m'r^'t  wellbe  imagmrt^ 

♦  The  aifowots  on  both  ridee  were  of  r«« '«'*J;J^ 
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lilad  1  cenwpondiiig  ftmoimt  of  anxiety  and  Banse 
RtpouUiilitjr  in  tbe  mind  of  the  Court.  GiMtly 
II  to  be  lunented  when  any  difference  of  leligioua 
iaioB  irisM  between  memben  of  the  same  body ;  bat 
II  nun  )■  it  to  be  lamented  when  the  pArties  liticaat 
he  Oe  Coort  stand  in  the  relation  of  a  bwefioed 
and  his  dtooeaan.  Bat  it  ia  uselesa  to  in- 
to ia  ofaKrvationB  of  thia  kind^t  ia  now  too  lata 
lerive  aay  advantage  from  them;  tar  the  caaa  liaa 
jnd  It  nidi  a  sta^  as  absolutely  Toqnins  tin  Court 
poiwuce  its  deeuaon.  I  must  refer  briefly  to  the 
fay  of  Oie  case.  The  dnmmstanoes  are  these: — 
t  B«T.  Ht.  Gorham,  an  ordained  minlrter  of  the 
veil  of  ED^Iand,  a  Bachelor  of  Dirinity,  wm  pre- 
ittd  to  the  Tieaxage  of  St.  Just,  in  January,  ]  846,  by 
Lord  Cbanoallor.  On  that  oeeaaioo  Hr.  Goriiam, 
tine  himself  for  institatton  by  the  bishop, 
SDCii  teetimonials,  as  to  his  learning,  ability, 
eosdoct,  and  sound  religious  principles,  that  the 
Hi  not  think  it  necessary  to  subject  hira  to  any 
'  examination,  with  •  Wew  to  asowiMn  tiie 
isef  the  teetimonials  with  which  he  had  been 
iHcd.  Hr.  Gorham  aocordingly  entered  on  the 
A*  of  the  beaeiee,  which  he  atiU  contlnnea  to  hold ; 
IcitcBmstaoces  ocoumd  which  made  it  deurable  for 
ktochuge  that  living  for  another,  and  aocordingly 
Itupnsented  by  the  present  Lotd  Chancellor  to  the 
tmt  of  Br&mpford  Speke,  in  the  county  of  Devon, 
lintheaimedioeeeeashisparishofSt.  JusL  That 
|Ntation  bore  date  the  2nd  December,  1847,  and  on 
IW  of  that  same  month  Mr.  Gorham  wrote  to  the 
9^  of  Exeter,  requesting  his  lordship  to  appoint 
umj  igy  for  his  adroiasion  to  the  benefice,  and  sog- 
that,  u  he  was  not  removing  Into  another  dio- 
%wtba  his  testimonials  nor  the  exhibition  of  his 
M  of  oidsrs  were  reqninte;  hut  at  the  same  time 

EheiWratd  eheerfuIlT  comply  with  his  lordship's 
uthai  respect  m  for  aa  was  pmetioaUe.  An 
H^ww  of  lettata  took  place  between  Hr.  Goiliam 
»  w  bidwp's  seeretaty,  Mr.  Bamesi,  to  which  it  is 
'«"|wwy  further  to  refer  than  to  state,  that  the 
J^pWined  to  institute  Mr.  Gwham  to  the  living  of ; 

Speke  until  he  had  had  an  opportunity  of 
Wnjhinuelf  of  Mj.  Gorham's  fitness  for  the  chaige. 
■  oetamination  on  the  part  of  the  bishop  appeara 

LitomiMated  in  certain  expreadons  made  use  of 
w-  Gorham  in  the  course  of  his  correspondence 
J}»  lordship.   The  bishop,  whether  rightiy  or 
Wf;  emeetved  donbts  as  to  the  soundness  of  Mr. 
PJwejrf^ioos  opinions,  and  more  e^ectally  with 
■njohie  views  on  baptism.   Whether  the  suq>i- 
P  of  the  Uahop  had  any  rafficient  jbundation  or 
Muinaterial  to  the  question,  the  foct  being,  that 
Poamiution  of  Mr.  Gorham  did  take  place;  and 
PRnlt  of  that  examination  forms  the  subject  of  the 
PIT  now  before  the  Court.   It  may  be  proper  to 
rfwever,  that  the  Lord  Chaaeellor,  in  the  exer- 
tbe  fiatronwi  of  the  Crown  which  was  vested 
?™  by  vutue  of  his  high  office,  very  properly  re- 
^  that  the  intended  presentees  to  benefices  within 
indMmli]  oroduce  testimonials  from  thi«e  beneficed 
of  the  neighbourhood  in  which  they  re«ded, 
"a  testimonials  should  be  countersigned  by  the 
"P  «  tbs  diocese.   Hr.  Gorham,  having  obtained 
JT*^™!*  from  three  beneficed  clergymen,  as  re- 
r?>"i^«d  them  to  the  bishop  for  Ua  counter- 
s' His  lordship  did  not  tlOnk  fit  to  comply 
P££»quet,  bnt  Unified  to  the  Lord  ChuieeDOT 
hri  . ntettained  concerning  the  smudneea of 
gV^num  s  religions  views  upon  certain  points  of 
aocordingly,  on  the  margin  of  the  testi- 
JJJ^Uw  buhop  inserted  these  observations :— «  The 
who  have  subscribed  this  testim<mial  are 
but,  as  I  consider  the  bishop's 
^^^Vtttun  of  soeh  doonmsnt,  if  it  be  imaoora>  I 


panied  by  any  remark,  as  implying  his  own  belief  thiA 
the  party  to  whom  it  relates '  ass  not  held,  written^  oi 
taught  anything  contrary  to  the  doctrine  or  disopUne 
of  the  United  Church  of  England  and  Irolaod  f  and 
as  my  own  experience  unfortunately  attests,  that  tiia 
Beiv.  Geom  Cornelius  G<»ham  did,  in  the  course  of 
last  year,  u  oorrespMideDoe  with  myself,  hold,  writa^ 
and  n^tain  what  is  oontmiy  to  the  dianpline  of  tiia 
said  chaieh :  and  as  what  he  farther  wrote  makee  ma 
apprehend  that  he  holds  also  what  is  contrary  to  ita 
doctrine,  I  cannot  conscientiously  counterngn  thia  me* 
morial.*'  That  teatimonial  was  dated  the  12th  August, 
1847;  it  was  signed  bv  three  beneficed  dergymoi,  who 
said,  **  We  have  had  opportnnitiea  of  obwrvinc  his 
( Mr.  Gorham's)  ctmduct^  and  during  the  whole  of  that 
time  we  votily  believe  that  he  lived  piously,  soberiy, 
and  honestiy;  nor  have  we  at  any  time  heard  anything 
to  the  contrary  thereof,  nor  hath  he  at  any  time,  as  far 
as  we  know  or  believe,  held,  written,  or  taught  any- 
thing contrary  to  the  dootiine  or  diadpline  of  the  United 
Church  of  E^vland  and  Ireland."  The  bidtop,  than- 
fore,  thought  it  right  to  apprise  the  Lord  Chanoallor, 
that,  in  hu  opinion,  Mr. Goniam  heldi^nicmaoa  soma 
subjects  that  were  contrary  to  the  doctrines  as  well  aa 
the  discipline  of  the  Church  of  England;  and  he  thought 
it  right  that  he  diould  not  allow  tboae  testimonials 
to  go  to  the  Lord  Chanodlor  without  expressii^  hi* 
opinion  of  the  unfitness  of  Hr.  Gorham  for  the  office  to 
which  he  was  to  be  appointed.  The  testimonial,  ao 
marked,  was  th«i  forwarded  to  Mr.  Gorham,  and  some 
correspondence  seems  to  have  taken  place  between 
that  gentieman  and  the  bishop ;  the  result  of  which, 
however,  was,  that  the  bi^op  declined  to  take  any 
other  course  than  that  which  be  had  adopted.  On  thttt 
refusal,  Mr.  Gorham  communicated  the  whole  of  tha 
circumstances  to  the  Lord  Chancellor  by  letter.  Tha 
Lord  Chancellor,  having  fully  considersd  the  statt^ 
monts  oontained  m  those  letteiL  togethw  with  the  tea- 
timonial  and  the  Ushop's  vrritiiw  on  tim  ma^rin,  in 
that  swoe  month  announced  to  Mr.  Goriiam  that  ha 
proposed  to  sign  the  fiat  for  his  presmtation,  notwith- 
rtanding  the  absence  of  the  bishop's  eounter-^natnre 
to  the  testimonial,  declining,  however,  to  enter  into 
the  question  which  had  arisen  bstween  Mr.  Groriiam 
and  the  bishop;  and  on  the  same  day  he,  the  Lord 
Chancellor,  wrote  to  the  bishop,  saying  be  thought  it 
right  to  Ngn  the  presentation;  adding,  that,  having 
been  furnished  with  testimonials  which  were  perfsctiy 
satisfoctory,  he  was  satisfied  it  waa  his  duty  to  do  so, 
without  deciding,  or  even  entering  into,  the  omtro- 
veny.  As  to  the  propriety  of  tha  deddon  oome  to  by 
the  Lwd  ChanceUor,  there  cannot  he  two  opiniwia. 
As  the  representative  of  the  Crown  in  the  diroanmtiwt' 
of  church  patronage,  he  de«ned  It  T%ht  to  taHimy  him- 
self, by  the  best  means  in  his  power,  of  the  qnalineaticni 
of  the  person  to  be  presented  to  the  benefice ;  and  bar- 
ing received  highly  satisfactory  tertimonials,  although 
they  were  unaccompanied  by  the  counter-signature  of 
the  bishop,  his  Lordship  ri^tiy  and  wisely,  if  I  may 
be  allowed  so  to  tpeak — considering,  that  whatever 
power  the  law  gave  the  bishop  over  the  appointmoot 
must  follow  the  pTesentatiou-~-signed  the  preeentation, 
and  sent  it  to  the  bishop,  who  thereupon  declined  to 
institute  Mr.  Gorham  until  he  had  been  subjected  to 
an  examination.  Whether  the  biah<^  exercised  hia 
discretion  wisely  is  htaide  the  qnastion  the  Court  lum 
to  determine ;  yet,  at  the  same  ^e.  It  may  at  laaat 
admit  of  a  doiiM  whether  the  hiihop  waa  not  jutifiad 
in  considering  his  coonter-eigittatars  of  the  teatimoniat 
as  affirming  something  more  than  the  muo  rcspeeta- 
bility  of  the  clei^ymen  by  whom  anch  testimonial  wai 
signed.  The  examination  commenced  on  the  17th  De- 
cember, 1847 ;  it  was  continued  on  the  18th,  20th,  21at, 
and  22nd  daya  of  Uie  same  month,  and  after  an  intar- 
raption  of  aome  duiatUu,  tha  araminatian  was  zcanrad 
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on  the  8th  March,  1848;  it  was  continued  on  the  9th, 
and  it  was  finally  terminated  on  the  10th.  On  the 
11th  of  that  moDtn,  Mr  Gorham  was  informed  that  the 
bidiop  would  decline  to  institnte  him  to  the  living  of 
Brampford  Speke ;  and,  on  the  20th  March,  formal  no- 
tice was  delivered  to  him,  aangnlng  the  reasons  for  the 
refusal  of  the  bishop  to  be,  that  Mr.  Gorham  held 
vnsonnd  doctrines.  There  the  matter  rested  nntil 
June,  1848,  when  a  monition  issued  out  of  the  re- 
gistry of  this  court  on  helialf  of  Mr.  Gorham.  In  that 
momtion  it  was  stated  that  he,  Mr.  Gorham,  had  been 
presented  to  the  livinfF  of  Brampford  Spelce ;  that  he 
bad  offered  himself  to  the  bishop  for  institution;  that  he 
was  prepared  to  subscribe  the  articles  required  by  tlie 
36th  canon,  and  make  the  declarations  requii-ed  by  tlie 
Act  of  Uniformity,  and  to  take  all  the  necessary  oaths 
which  the  law  required ;  tliat  although  be,  Mr.  Gor- 
ham, was  fully  qnalified,  by  age,  bv  leamiiw,  and  by 
the  parity  of  his  life,  to  be  mstttnted  to  the  living,  yet. 
nevertheless,  the  Lord  Bubop  of  Exeter,  who  was  well 
acquunted  with  all  the  premisei^  and  therefore  ou^ht 
to  have  admitted  him  to  the  aforesaid  vicarage,  or  parish 
church,  declined  and  refused  to  do  right  and  jastice  in 
that  behalf,  &c.  The  tenor  of  the  monition  was  to  call 
JUpHon  the  bishop  to  institute  Mr.  Gorham,  within  a  cer- 
tain time  specified,  into  the  vicarage,  or  to  shew  cause 
why  he  should  not  be  instituted.  The  bishop  appeared 
to  uie  monition  by  proctor,  and  prayed  to  be  heard  on  his 
petition,  the  object  being  to  state  Uie  grounds  on  which 
the  bishop  jostified  his  refusal  to  institute  Mr.  Gorham. 
To  that  petition  Mr.  Gorham  gave  in  his  answer,  and  a 
ra>^  was  then  brought  in  on  the  part  of  the  bishop. 
If  the  proceeding  by  plea  and  proof  had  been  adopted, 
th«  Court  would  have  had  leas  difficulty.  Aa  the  ease 
stands,  that  which  was  stated  in  the  coarse  of  the 
argument  was  not  without  foundation—that  it  is  im- 
possible to  collect,  from  the  manner  in  which  the  ex- 
amiiuttion  had  been  conducted,  what  were  the  real 
opinions  of  Hr.  Gorham  upon  the  subject  of  i>aptiBmal 
r^enei«tion  ;  which  is  the  question  before  the  Court. 
The  evidence  produced  is  most  unsatisfactory,  and  the 
way  in  which  it  is  brought  in  is  still  more  unsatisfac- 
tory. It  conusts  of  two  short  affidavits,  and  a  book 
annexed  to  the  act  on  petition,  containing  149  questions 
addressed  to  Mr.  Gorham,  together  with  his  answers  to 
them,  and  on  which  the  whole  question  before  the 
Court  turns.  Now,  of  itself,  that  can  scarcely  be  con- 
sidered in  the  nature  of  evidence,  strictly  speaking: 

}ret  the  Court  is  to  labour  throngh  this  book,  and  find 
Is  way  amonfi;  these  questions  and  answers,  in  order  to 
crane  to  a  decision  whether  Mr.  Gorham's  opinions  are 
contrary  to  the  doctrines  of  Ae  church.  I  conclude,  how- 
ever, from  the  whole,  as  the  counsel  for  Mr.  Gorluun  have 
put  It,  that  the  question  between  the  parties  is  as  to  the 
efficacy  of  baptismal  re^neration  in  the  case  of  infants 
only.  I,  therefore,  dismiss  from  oonuderation  altogether 
the  question  of  regeneration  of  adults  by  baptism ;  it 
being  admitted  on  the  part  of  the  bishop,  that,  in  the 
case  of  adults,  the  efficacy  of  baptism  depends  on  the 
fiUth  and  repentance  of  the  parties  baptised,  and  on 
the  sincerity  of  their  professions  and  promises.  But, 
although  tha  question  wss  admitted  to  be  confined  to 
this  magl9  point,  the  doctrines  of  adult  and  infant  bap- 
tism are  so  mixed  np  in  the  examination,  tiiat  it  la 
almost  imposdble  to  separate  the  twi^  ao  as  to  aseertidn 
whioh  part  of  the  argument  applies  to  the  one,  and 
which  to  the  other;  and,  indeed,  Mr.  Gorham  himself 
nys,  that  the  baptism  of  adults  and  the  banUsm  of  in- 
fants cannot  be  dissevered.  The  point,  nowever,  to 
whioh  the  consideration  of  the  Court  must  be  eonfined 
ia  rMreneratiou  in  the  case  of  infants,  and  on  this  point 
the  Court,  I  repeal  is  left  to  find  its  way  amongst  the 
mass  of  questions  and  answen  in  the  book,  in  order  to 
what  waa  the  dootriiM  which  Mr.  Gorham  as- 
■aitad,  and  what  waa  the  doetrins  impntad  to  him. 


The  Court,  however,  is  not  called  upon  to  {Ronanai 
an  opinion  whether  the  doctrine  of  baptismal  tcgeniq 
tion  in  the  case  of  infants  is  or  is  not  a  clearly  Chrudt 
doctrine.   It  is  not  within  the  province  of  the  Contti 
institute  an  inquiry  of  ttiat  sort ;  sU  the  Court  it  aim 
upon  to  do  is  to  endeavour  to  ascertain  wttetber  i 
church  has  determined  anything  on  this  subject,! 
having  done  so,  to  pronounce  its  deciuon  senrfiM 
The  &>urt  is  bound  to  administer  the  law  is  it  £h 
laid  down,  and  not  to  give  any  opinion  as  to  whdi 
law  onght  to  l>e ;  and  therefore  1  am  most  uxiaii 
should  be  perfectly  understood,  that,  in  tbe  otssntli 
I  am  about  to  make,  I  shall  confioe  myself  wUlj  ■a\ 
doctrines  of  the  chu  rch ,  so  far  as  I  am  csptble  of  aa 
taining  them,  without  any  intention  to  tttnopt  i 
scriptural  interpretation .  Kow,  the  first  oantios  il 
presented  itself  to  the  observation  of  tKe  Couit  i 
whether  the  church  had  pronounced  any  opisios  a 
point;  and,  if  so,  what?  And  this  gave  rist  to  imI 
qaeation— from  wlut  source  wss  the  Cout  la  k 
any  informatioa  as  to  the  doctrines  of  tlie  Cbmd 
England?   Now,  the  Bishop  of  Exeter  imputed  l» 
Gorham  that  he  held  and  avowed  opmioiis,  os  ttf I 
ject  of  the  efficacy  of  baptism,  which  we»  flwaei 
the  doctrines  of  the  church,  as  they  were  irtm4 
her  articles  and  formule.   Mr.  Gorham  dmed 
and  contended  that  his  opinions  were  in  enct 
formity  with  those  of  the  Churdi  of  Ei^iisd  H 
tained  in  her  articles,  and  in  perfect  accordmni 
the  intentions  of  the  formuls  of  the  etmrch. 
great  deal  of  learning  and  ingenious  argument  lisil 
applied  to  the  discussion  of  this  part  of  the  cue,  u' 
naturally  to  be  expected  from  the  bearing  it  migbt  \_ 
ribly  have  on  the  ulUmate  decision  of  tbe  quesM 
the  Court.    Mr.  Gorham  declared  that  he  took 
stand  principally  on  the  articles,  and  that  be  v 
not  be  driven  from  them  ;  that  he  would  go  to 
as  the  church  had  expressed  an  opinion,  and  ten 
the  church  was  ulent  he  would  not  spw.  lb. 
ham,  ttien,  took  his  stand  on  the  articles  of  tbt  C 
ofEngland.  That  being  so,  thenextpwntitobe 
dered  are  the  questions  addressed  to  Mr.  GtAaij^ 
bishop ;  and  I  think  the  very  first  qoestioBi«iw« 
the  bishop  to  Mr.  Gorhaiu  will  throw  aw  li^ 
the  cause  of  the  protracted  length  of  the  eami* 
to  which  Mr.  Gorham  has  been  snbjected, 
very  particular  and  precise  manner  in  which  i« 
was  ooliged  to  fnuM  his  questions,  in  order  to 
fnm  Hr.  Gwham  direct  and  specific  aoswcnla 
The  first  of  those  questions,  which  sppesn  u  ~ 
of  the  book,  was—"  Prove  from  Scripttire  that 
and  the  supper  of  the  Lord  are  severally  n***^ 
salvation:  fint,  of  baptism;  secondly,  of  the ' 
supper."   That  was  the  question;  t'»*'^,S*^ 
in  which  the  bishop  put  the  questiMJ,  first,  of  b*pM 
secondly,  of  the  Lord's  supper.    Hera  it  dew;' 
pesred  that  the  bishop  had  not  put  tbe 
form  which  would  be  likely  to  draw  ont  ■ 
swer  as  to  the  doctrine  of  the  church  with  nsw 
the  necesuty  of  the  sacraments  of  baptism  w 
Lord's  supper.   Mr.  Gorham  was  periieclly  weUii 
of  the  slip  the  bishop  had  made,  and  the  i^^f^ 
have  taken  advantaga  of  that  slip  so  msde  w^ 
bishop,  whan  they  shewed  that  hisloiddiip  wss  oua 
to  correct  his  error  in  the  next  question. 
first  question,  Mr.  Gorham  answered,  and  vuj* 
swerod,  "  I  do  not  find  in  Scripture  thst  the  d«» 
of  baptism  to  salvation  is  declared  in  lernu  sj 
as  this  proposition."   Then  csme  « 
upon  the  question  of  baptism,  in  which  Jir.  v^m 
r^red  to  the  words  of&riptuie,  "Ej«PL»S"J 
bomof  veaterand  of  the  Spint  ha  esnwrt  eotff  iw- 
kingdom  of  God,"  and  saiS,  "H«»««?'^Jl.2i3l 
tim.  (which,  howaver,  had  not  thsn  >>seB hjwg 
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htioIeiDniiwtitation,  when  no  nnaroidable  impecli- 
Bt  iotemnea.  Havings  been  orddined  of  Christ,  it 
■DOt  be  lighted  without  the  awful  oonseqaences  of 
ktbedience  toHis  express  commands.  But  it  does  not 
■tar  to  me^  that  the  being  *  born  of  water/  and  the 
1^  'bora  of  the  Spirit,'  are  so  indissolubly  tied  to- 
Oa  hj  this  declaration,  that  each  is  eqnally  and  in 

•  Mine  seose  neceeaaiy  to  salvation.  This  view  is 
liniied  bv  the  fact,  that  the  expresnon  *bom 

K'  'iinsMin  this  diacourae^in  renea^  6,  7,  and  8, 
vt  uy  reference  to  bmng  *1»om  of  water,*  bnt 
w  vith  expreaa  mention  of  being  *  bom  of  the 
H  the  great  essential  requirite.  It  is  eonfinned 
pby  Tcrees  16  and  17,  where  'everlasting  life*  and 
NioD  are  positively  connected  with  *  beUef  in  the 
bsf  God,  without  reference  to  baptism ;  as  if  for  the 
trpDr|MMe  of  shewing  that  faith  is  an  indispensable 

•  HMDtial  condition,  bat  that  baptism  is  only  ge- 
ld; nenmy,  a  condition  to1>e  dntifnlly  performed. 
Wwf  the  same  eonclnsion  mast  be  drawn  from  the 

gmii  by  onr  Lord  in  His  express  institution  of 
■,'Hetbat  beliereth  and  is  baptised  shall  be 
•  (Muk,  xvi.  16).  The  general  connection  be- 
M  the  ago  which  He  has  ordained  for  admission  into 
iciisicb,  and  the  faith  which  that  sign  certifies,  is 
Mdstinetly  affirmed.  Bnt  our  Lord  adds,  *  He  that 
■nth  not  shall  be  damned.'  Here  excluum  from 
HMtiBg  salraticm  is  groanded,  not  on  the  omission 
Msn.  bat  on  the  withholding  belief  in  the  Son  of 
H.  Then  be  went  on  to  say,  "  The  participation  of 
•"pperof  the  Lord  is  stated  in  Scriptnre  in  the  same 
toeiM  generally  necessary,  not  essentially  requisite, 
•iTition."  Now,  the  manner  in  which  this  answer 
Mwi  ahewed  the  bishop  he  mast  be  precise  in 
KBg  his  questions;  and,  accordingly,  he  proceeded, 
jT  jotttion,  to  say,  «  Does  our  church  hold, 
iw  yoD  bold,  that  baptism  and  the  supper  of  the 
w  <«  generally  necessary  to  salvation,  fn  terras  as 
■MttM  this  propo«U<ai?'*  Answer— Our  churah 
wWdthis  doctrine,  and  I  hold  H  of  course."  The 
«M  <m&>n  was—**  Does  oar  church  hold,  and  do  you 
i^T  express  words  of  our  Lord,  *  Except  a 
J  Jl  "WO  of  water  and  of  the  Spirit  he  cannot  enter 

•  the  kingdom  of  God,*  we  may  perceive  the  great 
■■V  (ff  tne  sacrament  of  baptism,  where  it  may  be 

The  answer  was—"  The  church  states  this  in 
baptism."   Then  he  referred  to 

■  *th  canon,  and  concluded  by  raying,  "Your 
JJ»P  hsa  abeady  had  my  subscription  to  this  ac- 
"•Wpuent  on  my  institation  to  St.  Just,  for  my 
w  to  tbs  whole  Book  of  Common  Prayer  includes 

—It  to  this  part  of  it.**   In  the  fourth  question 

I  Prayer  and 
the  exact 

»  I  "  •■  »vs.nHSMMv,  ua|>uDiu  oou  iiuv  supper  of 

pwd  are  viable  signs,  expressly  commanded  in  the 
^  Tertament,  whereunto  is  annexed  the  promise  of 

■  wtjiTenesB  of  our  sins,  and  of  our  holiness  and 
tog  m  Christ.*  Do  yon  hold  this  to  be  ^ly  and 
"ttwne  doctrine ?'*   His  answer  was— "My  sub- 

n  to  the  articles,  and  among  them  to  the  30th, 
I  to  me  to  involve  a  sufficient  reply  to  Uiis  qnes- 
I  piefer  and  I  claim  the  privik^  of  giving  my 
'to  the  two  Boolcs  of  Homilies  generally,  as  con- 
(odly  and  wholesome  doctrine,  and  necessary 
toncL*  to  my  badng  any  particular  doctrine 
■>;r  waebsd  sentaiee  taken  out  of  those  books. 
tJ™oglUsprmlege,  I  by  no  means  intend  to  in- 
r<«i*  I  'assent  with  nserre*  to  this  pusage.  On 
"^*°w7>  I  connder  it  as  expresdng  ft  wholesome 
TVvben  Urly  construed ;  bnt,  as  it  has  been  often 
JJJM.  in  controversies  on  the  efficacy  of  the  sacra- 
w  •  sense  in  which  I  do  not  believe  the  compiler 
'  ?^™Usnt  homily  to  have  written  it,  my  consent 
WMt  Wgina  to  it  1^  n  nOtdnfifiMttn  viUmt 


explanatory  matter.  Consecutive  questions,  framed 
with  a  t>earing  on  a  particular  controversy,  replied  to 
without  many  collateral  explanations,  might  elicit  ap- 
parent, and  only  apparent,  admissions  which  would  not 
correctly  represent  the  doctrine  of  the  church.  To 
prevMt  tile  possibility  of  misapprehension  as  to  my 
reply  to  this  passage,  or  others  to  which  I  may  have 
to  return  a  similar  answer,  I  add,  that  I  Ailly  assent 
to  the  wholesome  truth  contained  in  this  quotation, 
when  fairly  brought  hito  connection  vdth  the  articles  of 
onr  chnrcn,  on  the  nature  and  efficacy  of  the  sacra- 
ments.**  The  words  "articles  of  onr  church**  wet» 
printed  in  capitals,  as  shewing  that  Mr.  Gorham  stood 
upon  the  articles  as  the  standard  of  his  opinions.  Then 
followed  the  questions  which  raised  the  point  now  un- 
der the  conrideration  of  the  Court.  The  fifth,  sixth,  and 
seventh  questions  were  put  by  the  bishop  in  ttiis  man- 
ner:— 5.  "Does  our  church  hold,  and  do  you  hold,  that 
eve^  infant  baptised  by  a  lawful  minister,  with  water, 
in  the  name  of  the  Father,  and  of  the  Son,  and  of  the 
Holy  Ghost,  is  made  by  God,  in  such  t>aptiam,  a  mem- 
ber of  Christ,  a  child  of  Grod,  and  an  inheritor  of  the 
kingdom  of  heaven?**  9.  "Does  our  church  hold, 
and  do  yon  hold,  tiiat  such  ehildren^  by  the  laver  of 
regeneration  in  baptism,  are  reewved  into  the  number 
of  the  ohildren  of  God  and  heirs  of  everlasting  life  V 
7.  ''Does  our  church  hold,  and  do  you  hold,  that 
all  infants  so  baptised  are  bom  of  water  and  of  the 
Holy  Ghost  t**  Mr.  Gorham  answered— "  As  these 
three  questions  all  imply  the  same  description  of  an- 
swer, I  will  discuss  them  together;  and,  generally,  I 
reply,  that  these  propositions,  being  stated  in  the  precise 
words  of  the  ritual  services,  or  of  the  catechism,  'un- 
doubtedly must  be  held,  by  every  honest  member  of 
the  church,  to  contain  in  them  nothing  contrary  to  the 
word  of  God,  or  to  sound  doctrine,  or  which  a  godly 
man  may  not,  with  a  good  conscience,  use  and  submit 
unto,  or  which  is  not  wriy  de^uil^;  .  .  .  If  it  shall 
be  allowed  such  just  and  favourable  eonstmctitoi  as  In 
common  equity  ought  to  he  sllowed  to  all  human 
writings,  especially  such  as  are  set  forth  by  authority.' 
(Preface  to  the  Book  of  Common  I^yer).**  Now,  her^ 
it  appears  that  Mr.  Gorham  did  not  give  a  precise  an- 
swer to  the  questions  which  were  proposed  to  him. 
He  answered,  that  the  propositions  oonwned  nothing 
contrary  to  the  word  of  God,  or  to  sound  doctrine, 
or  which  a  godly  man  might  not,  with  a  good  con- 
science, use  and  submit  unto,  or  which  was  not  fairly 
defensible ;  but  then  he  qualified  it  by  saying,  "  if 
it  shall  be  allowed  stteh  just  and  favourable  con- 
struction as  in  common  equity  ouffbt  to  be  allowed 
to  all  human  writings,  especially  such  as  are  set  forth 
by  authority.**  Then  he  said,  "The  'just  and  &vonr- 
able  construction'  of  pass^es  like  these,  (occurring  in 
serriees  intended  for  general  use),  which  taken  in  tn^r 
naked  rerbalitr  might  appear  to  oontiadtct  the  clearest 
statements  of  Scripture  and  of  the  church  herself,  must 
be  sought  chiefly,  firat,  by  bringing  them  into  juxta- 
position witii  the  precise  and  dogmatical  teaching  of  the 
church  in  her  explicit  standard  of  doctrine,  the  Thirty- 
nine  Articles ;  in  the  next  place,  secondly,  by  com- 
paring the  various  parts  of  her  formularies  with  each 
other ;  and  collaterally,  thirdly,  by  asoertaining  the  views 
of  those  by  whom  her  services  were  reformed  and  her 
articles  sanctioned.**  Here,  then,  arose  a  very  important 
question — whether  the  opinions  and  views  of  "  those  by 
whom  our  church  services  were  reformed  and  her  arti- 
cles Mnctioned**  could  be  taken  to  give  a  consbuctiMi 
to  vrord^  which,  by  their  import  and  general  and  omn- 
mon  aooeptaUon,  bors  a  diffinent  construction  from  that 
of  the  incUTldval  refotmers ;  or,  in  other  words,  whether 
the  opfaUons  of  the  individual  reformers  could  be  taken 
in  oppontion  to  the  predse  and  phUn  declarations  which 
wern  made  in  the  fonnnlariee  and  articles  of  tiie  chnreh. 
This  formed  a  great  part  of  the  disc— ion  in  the  caes  <a 
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b^uUf  of  Mr.  Gorhain,  ukI  mvcfa  leanuog  was  dU^y«d 
fm  the  parpose  of  shewing  what  were  the  opinuiDS  of 
the  reformers  of  the  chsrch,  by  which  opinions,  m  wm 
omteuded,  the  fonnnlariss  of  tb»  ohuren  must  be  eon- 
stmed;^  that  the  r^onnen  wore  Calvinists;  that  they 
antartwDed  Calvinistb  t^iioiii ;  thati  as  thej^  did  so^  the 
articles  framed  them  must  be  coostmed  with  reladoo 
to  Calvinistie  pnnciples;  that  they  must  be  supposed 
to  have  been  governed  by  those  priocipleB  in  drawing 
VP  the  formolaries  ud  ritual  of  t&e  church ;  and  that, 
uniaterwr  the  expressions  made  use  of,  they  must  be 
tiOcen  in  the  Calviuistic  sense,  and  not  in  the  sense  to 
which  their  plain  import  and  signification  to  a  common 
understandii^  would  lead.  The  Court  will  not,  how- 
OTer,  farther  allude  to  this  question  at  present,  but  must 
content  itself  with  haTing  stated  the  meaning  oi  Mr. 
Gorham  and  his  counsel,  that  one  mode  of  ascertainlDg 
the  construction  to  be  put  upon  the  articles  of  the 
chuTcb  would  be  the  views  of  uioae  by  whom  the  Mti- 
olas  wars  aancUonad.  Then  Mr.  Gorham  want  m  to 
azf^ain  his  views  as  to  the  points  cont^ned  hi  theaa 
thzae  questions ;  but  it  Is  not  neoessaiy  to  fallow  him 
through  his  different  statementi^  and  the  puipose  fox 
vhieh  I  have  referred  to  them  now  is  to  shew  what  was 
the  question  which  Uie  bishop  proposed  to  raise— ocm- 
finlng  it  to  the  question  of  innnt  baptism,  and  not  ax- 
tMidin^  it  to  the  bi4>tism  of  adults.  Lookii^  at  the 
node  m  which  the  opinions  of  the  church  were  to  be 
ascertained,  no  one  could  doubt  that  the  Thirty-^iine 
Articles  ^ould  first  be  consulted,  and  if  they  were  not 
silent  upcm  any  particular  point,  and  if  the  words  made 
use  of  were  not  doubtful,  then  there  would  be  no  oooa- 
^uom  to  search  farther.  The  learned  counsel  here  quoted 
the  aplnions  of  Bogan "  The  purpoae  of  our  church 
is  beat  known  by  the  doctrine  wbioh  she  dtfth  profess, 
the  doctrine  by  the  Thirty-nine  Artioles  estabUsbed  by 
not  of  PariiMuant,  tiie  articles  by  tiw  words  whereby 
they  are  e:q>ressed."  To  the  same  effect  were  the  pas- 
sages quoted  from  other  writers — from  Bishop  Hall, 
from  Bish*^  Bumet,  and  from  Ardibishop  Whitgift. 
A  quotation  was  also  made  from  Bishop  Prideaux, 
which  went  to  shew  that  the  doctrine  of  the  Church  of 
Bnglaod  was  contained  in  the  Thirty-mne  Articles,  aad 
that,  whatever  the  ofumons  of  private  persons  might  be, 
this  was  the  standard  by  which  the  sense  of  the  church 
was  to  be  taken.  Prima  fiKie^  then,  the  Thirty-nine 
Articles  were  the  standard  of  doctrine :  tbe^  were 
framed  for  the  express  purpose  of  preventing  diversity 
of  opinion ;  and  oertainly  the/  are  firat  to  be  otm- 
aidand  and  applied  to  in  endeavonriitt  to  asoart^n 
the  dortrine  of  the  church.  But  if  th^  faU  short 
or  an  nlant  upon  any  particohu'  punt,  what,  than, 
shoald  be  resorted  to?  Shall  we  reaort  to  the  opinions 
of  those  by  whom  the  artioles  have  been  framed,  or  to 
other  declarations  <^  the  charch  t  It  had  been  most 
clearly  and  distinctly  stated,  upon  the  high  authority 
of  Bisnop  Bumet,  that  the  truest  indication  of  the  sense 
of  the  church  was  to  be  taken  from  her  language  in  her 
public  offices,  that  the  doctrines  of  the  charch  were  best 
understood  by  her  formuluies;  and  the  same  observa- 
tion waa  made  by  Dr.  Wateiund,  They  both  agreed 
that  this  was  the  true  criterion  by  whica  doubtful  or 
unbiguous  expressions  were  to  be  constmad,  I  may 
add,  that  the  same  role  was  hud  down  by  Lora 
Broagiiam,  in  delivering  the  (pinion  oi  tba  Judidal 
Committee  of  Ativy  Counml  in  the  case  of  Smtt  v. 
JiatHHt  (4  Moo.  P.  C.  C.  102).  That  opinion  shewed 
that  the  public  declarations  <k  the  ohuroh  wwe  to  ba 
tha  test,  and  that  the  private  opinions  of  individuals, 
however  amiaant  fiw  their  piaty,  learning,  and  station, 
were  not  to  have  any  w«gAt  with  the  Coort.  Under 
those  cireamstanoes  oune  the  question,  was  there  any- 
thing doubtful  in  the  present  case,  upon  which  it  was 
nseessary  to  refer  to  other  authority  than  the  Tlurty- 
niaaArtkissI   The  S6th  article  was  that  Into  which 


the  Court  was  new  to  inquire.  It  stated,  tbst 
ments  ordahied  of  Christ  oe  not  only  bsd^  oc  h 
of  Christian  man's  profesrioBS,  bat  nrther  ik«j  be 
tain  sure  wltneasee  and  effeetoal  Bigm  of  paet 
God*s  goodwill  tomids  ua,  by  ths  wluck  He 
vwk  uivuiUy  in  us,  and  doth  aofc  aiw  ^ 
but  alao  abrangthan  ud  omfiim  ear  bak  ii  1^ 
There  are  two  sacnunents  ordained  ol  Ghiiit 
Lord  in  tha  Goq>el,  that  is  to  lay,  baptia  mi 
siwper  of  the  lAai."  And,  The  saauneotivii 
ordained  of  Christ  to  be  naed  apoo,  or  tokta 
about,  but  that  we  shouladuly  nsethem:  ai'mt 
only  as  worthily  reerive  the  same  they  tun  ti' 
some  efflBct  or  operation;  bat  they  tut  neore 
unworthily,  purchase  to  themsdves  damnstiDB, 
Paul  saith."  It  has  been  suggested  that  Uih  a 
applied  to  the  sacrament  of  tiie  Lord's  aqwtr; 
will  take  it  to  apply  to  both,  inauach  si  ue  i 
reoqvtion  was,  according  to  the  doctrine  of  tkd 
eqndly  necessary  to  the  rae^tiMk  of  bntin  •  I 
Buppsr  of  the  Lord.  But  hert  theattioehftilA 
fill  what  a  worthy  recaption  was.  *'Fsithiaiii| 
ance,"  ssid  Mr.  Gorham,  "  were  reouiatts  tstlei 
ti«m  of  b^tism  as  w^  as  the  Lord's  sapfisrf  W 
waa  not  to  ba  foimd  hud  down  in  this  siticli;  ^i 
therefoiv,  be  found  elaewhera.  The  27tb  artkh  i 
that  *'  baptism  is  only  a  rini  af  ptoMoo  udn 
difference,  whereby  Christian  msn  are  ^Mcami 
cthwB  that  be  not  christanad;  butitisshoaafti 
gMietation,  or  new  birth,  whereby,  u  by  u  s 
ment,  they  that  recriva  b^tism  ri{|fatlysreenM 
the  church ;  the  promisee  of  forgtveness  d  m,* 
our  adoption  to  be  the  sons  of  God  by  tb«  Hi^fl 
are  viriUy  signed  and  sealed ;  &ith  is  eadbM 
grace  hicreased  by  virtue  of  prayer  unto  Ga^" 
the  article  oonelnded  thns^-^  The  bsptisn  tf  jt 
children  ia  in  anywiaa  to  be  retained  in  tbe  (ks 
most  ^reeable  with  the  institution  of  ChiM." 
the  fitst  difficulty  that  arose  here  was,  if  fatib  va 
confirmed  and  grace  iaersased  byvirtottfl^ 
God,  how  was  it  that  voai«  childna  wot  l« 
tisedl  They  had  neither  &ith  nor  «P<^/.  _ 
could  not  have  faith,  because  they  knevsitthii 
miaes :  they  oould  not  have  repented,  b«M»"fTj 
no  actual  sin.  So  that  it  was  upon  a  cts 
these  two  articles  that  the  doubt  arose ;  asd 
is  to  be  solved  by  reference  to  some  otb« 
What,  then,  is  that  authority  to  bet  I>Pf«m^ 
what  I  have  almady  atntad  ia  anifieieBt  to  fif* 
this,  and  that  the  daeluationa  of  the  chank  m 
reaoked  to  for  an  explanation  ef  what 'J'^*^ 
VMWthy  reoepUon,  rsg«Dera1aoa,  and  the 
the  baptism  of  youi«  childicn  ahonU  be  n**^^ 
most  agreeable  with  the  inatitutioo  of  ^'B'i^v* 
young  childiaa  wera  to  ba  grafted  into  the  dnaj 
to  whom  the  premises  (^iiMgivaoesB  of  iiB,sBd>«j 
to  be  the  sons  of  God  by  the  Holy  Gbort,*«re  ^ 
signed  and  aaaled.  Mr.  Gorham  contaoded,wJ « 
insisted  upon  by  his  counsel,  that  chiWrm  bom  i 
could  not  be  worthy  recipients,  and  eooM  net  •* 
the  rite  with  any  beneficial  effeot.  HiifinvBtsii 
was—"  Our  church  hold^  and  I  hold,  thst  ao  sj 
graoe  is  conveyed  in  b^tisoo,  except  to  «™?J 
piente;  and  as  inftnta  are  by  Bator*  otwwuiy 
oipienta,  being  bominain  and  theefaiidnB«( 
tluy  aannotneaiva  any  benefit  fnm  beptw. " 
then  shall  have  baan  a  ptevenisnt  act  of  gnee  w « 


sm1.«* 


them  worthy.  Baptism  is  the  ngn  or  leei,  w 
the  grace  already  given,  or  of  tiio  rtp*nWi««* 


whi&  are  Btipulatod,and  must  be  boresfter  ezaoi 
The  eighteenth  question  was-^Hs*  **»  ""X, 
declar^  her  mmd,  Uiat  infiult^  bsptiied     »  » 
muUster  in  the  name  of  the  Father,  •".•tJ^ 
and  of  the  Holy  Ghoat,  do  reeeivs 
of  baptMU.  uran  if  thay  haw  Mt  flilHM 
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Ibtiau  their  repesentstiTest**  And  the  answer 
(H-'Tfae  diDTch  bas  declared,  that  to  Infimts  pii- 
jMy  butiaed  the  grace  and  mercy  of  Christ  is  not 
IM.  la  tbn  ease  of  emergency,  I  conrider  that  the 
UitidB^  though  not  formally  made  by  sponsom, 
lade  I7  hnplfeation,  throngh  those  who  eameetly 
Itn  (Mr  baptism,  and  by  the  person  who  admini»- 
■it,  whidi  tmelied  stipnutions  the  ehnrdi  reqairea 
It  fbnullj  adopted  as  soon  as  amnnstaiiees  will 
Ivit.  Hw case  gf ' preesnt  wdgwiee^  cannot,  there- 
%  bt  Uriy  urged  as  an  eacspUea  to  the  minire- 
■bof  the  dmreh.**  The  bishop  fbllowed  up  this 
H  inothflr  qoesHon — ^  Does  tht  ehnrdi  ludo,  and 
pt  iniit  that  inAats  so  baptised  are  regenerated, 
PfodcBtly  of  tlie  sUpaktion  made  by  th^r  repre- 
iitrro,  or  by  any  others  ftr  them  1"  Mr.  Oorham 
»md— *•  If  nudi  infants  die  befbre  they  commit 
jW  as,'  the  ehardt  holds,  and  I  hold,  that  Uiey 
In^btedly  sared ;  and,  therefbre,  ther  mast  have 
•nqeDeiated  by  an  aet  of  gnwe  prevenlent  to  their 

rm,  at  order  to  make  them  worthy  recipients 
■nmeiit.  This  case  is  mled  by  the  chnrvli. 
#ifthe  isiuit  Utcs  to  a  period  in  which  it  can 
■utactBSl  rin,  tho  dedaratlon  of  the  regeneration 
jKhniirtraed  aeeording  to  the  hypothetical  prin- 
p^wUdi  I  have  stated  in  my  replies  to  qaestlons  ft, 
■m  7."  His  position  is,  that  tt  Is  not  through 
■nthst  the  grace  is  cenflrmed.  Here,  then,  the 
tmliis  mast  be  loolied  into  npon  which  the  Court 
Wt.  The  first  ftoihority,  which  Is  natnrally  that 
Huh  titentioB  must  be  directed,  is  nndonbtedly 
tfiMie  Office  of  Baptism  for  Infants.  Mr.  Gor^- 
ftporition  wHh  req>eet  to  this  Is,  that  this  ad- 
IwtUsn  of  the  sacrament  of  baptism  is  to  1>e 
mmi  cHber  as  hypothetical  npon  the  fnlfilment 
wtutpronises  by  the  sareties,  or  dependent  npon 
IMnkat  Kt  of  grace,  or  as  a  charitable  hope 
>■«  prt  of  the  church.  In  entering  npon  this 
TOjae  nist  thing  that  strikes  oar  attention  is 

■  mmment  whieh  Is  giTcn  to  the  parents  of 
juU  lobe  baptised  to  have  the  rite  performed  as 
«r*P«We,  shewing  that  tiie  early  performance 
itBof  Tery  high  importance.  It  direct  that  they 
<  to  beidroonished,'*  &e.  (Prefcce  to  the  Service 
[w  rtWic  Baptism  of  Infonts).  The  service  com- 
J»»^Ui  the  question,  «Hath  thb  child  been  al- 
JW«»M,  or  nor*  If  the  answer  is  in  the  nega- 
&*•  pwrt  exhorts  those  assembled  to  this  effect  :— 
ffyy  beloved,  forasmoch  as  all  men  are  conceived 

!?r  w  ^  baptism  with  water  and  with 

FB«y  Ghost.  The  priest  next  offers  up  the  follow- 
piTw:— •*  Almighty  and  everlasting  God,  who  of 
^  Bwnnr"  flte.  Here,  flierefore,  Is  the  prayer 
ti»  chUd,  that  he  is  to  La  mOiSi  rad 
med  with  the  Holy  Ghost  Then  follows  another 
P'^Almkhty  and  Immortal  God,  the  aid  of 
y  BWd,"*  «c  That  which  is  asksd  Is  not  bap- 

Mcrsmental  regeneration,  but  spiritual  r^e- 
A  •  *****  pf»yeT^  the  gospel,  taken  ftom 

13,  is  read.  It  refers  to  the  blessing  which 
'amoM  bestowed  upon  the  ehtldran  who  wew 
"JWtoHim.  After  the  gospel  is  read,  the  minister 

■  CTiwrts  the  people,  saying,  *•  Beloved,  ye  hear  in 
■PW  the  wor&  of  our  Saviour  Christ,'*  &e, 
■■WW  to  Uie  congregation  condndea  with  a 
■^P™?  to  Almighty  God.  The  priest  then  ad- 
■■ttejodfathera  and  godmothen  to  the  following 
Iu^r*^y^*'^»Z*'»*'«  bronght  this  child 
y  ti?  *«•  ™<n»  quMttons  an  then 
*^  gMAthsTs  andgodmothers,  and  their  answers 
^  Me  received.  Then  follows  the  prayer  fat  the 
jg^m  of  the  water,  which  Is  to  these  woids  :— 
^«27  thb  water  to  the  mystical  washing  away  of 
^  M  gnm  thrt  this  diUd,  now  to  be  b^fised 


therein,  mar  receive  the  fblness  thy  grace,  and  ever 
nmi^  In  tne  number  of  thy  JUthfal  and  elect  children, 
through  Jesus  Christ  our  Lord.  Amen.**  The  atten- 
tion of  the  Court  was  called  to  this  expreerion,  **  the 
mystical  washing  airay  of  sin,**  as  Implymg  that  it  was 
not  an  actual,  but  a  mystical,  washing  away  of  wn:  or, 
as  it  was  afterwards  expressed,  a  sacramental  washing 
away  of  rin.  I  do  not  exactly  feel  the  fbroe  of  that 
reasoning.  The  mystical  washmg  away  of  rin  Is  som^ 
thing  beyond  that  whidi  meets  the  eye.  After  tho 
diild  is  taptised,  the  priest  ngns  him  with  the  sign  off 
the  mss.  This  don^  he  ai  the  ooDgrt^tim 

thus;— **  Senng  now,  dearly  beloved  brethren,  timt 
this  child  is  regenerate.*'  &e.  The  Lord's  Prayer  fol- 
lows next;  after  whioi  the  priest  says:— We  yield 
tiiee  hearty  thanks,  moot  merclftil  Fattier,  that  it  hath 

S leased  thee  to  rwowrate  this  in&nt  with  thy  Holy 
pirit,  to  recdve  him  for  thy  own  child  by  aamtim, 
and  to  incorporate  him  into  thy  holy  churdi.  In 
other  words,  we  have  prayed  that  this  child  might  bt 
Kgenerated  with  the  Holy  Spirit,  and  we  now  retnm 
thanla  to  God  for  having  been  pleased  to  grant  that 
request.  We  have  prayed  to  God  to  reoeive  this  chUd 
as  His  own  by  adoption,  ud  He  has  answered  that 
prayer,  fax  whidi  w«  also  ntnm  Him  thanks.  Finally, 
we  nave  prayed  that  the  eUld  might  be  ineorporatod 
into  the  dmreh  of  God,  and  we  also  return  thanks  that 
this  pnqrer  has  also  bsm  answered.  The  prayer  then 
oonoiides  as  follows: — And  humbly  we  beeeeeh  Thee 
to  grant  that  he,  bein^  dead  nnto  sin,  and  living  unto 
rignteonsness,  and  bemg  buried  with  Christ  in  His 
dwth,  may  crucify  the  old  man,  and  utteriy  abolish 
the  whole  body  of  sin ;  and  that,  as  he  is  made  par- 
taker of  the  death  of  ihy  Son,  he  may  be  also  partaker 
of  His  resurrection ;  so  that,  finally,  with  the  residue 
of  thy  holy  ehnroh,  he  may  be  an  Inheritor  of  thin* 
everlasting  kingdom,  through  Christ  our  Lord.  Amen." 
Now,  it  is  said  that  all  tiSs  is  hypothetical— that  it  is 
all  upon  the  hypothesis,  that  the  child  will  do  every- 
thimr  whidk  has  been  promised  for  Mm.  I  must  om- 
foss  uiat  this  does  not  seem  to  mo  to  be  the  trne  eaa> 
stmction.  The  declaration  of  the  church  is  positive,  and 
we  roust  confine  ourselves  to  the  ease  of  infants }  because 
it  is  admitted  on  all  handi^  that,  in  the  ease  of  adults,  tba 
dedantions  are  all  uptm  Uie  hypothesis,  that  the  adoHn 
are  sincere  in  their  profeesions  or  fiiith  and  repentance* 
that  they  do  intend  to  perform  what  they  promise. 
The  declarations  in  the  OfBoe  for  the  Public  Baptism 
of  Infants  are  clear  and  distinct.  A  prayer  is  onered 
for  the  T^neration  of  the  Holv  Spirit,  and  a  dedara- 
tion  is  also  made,  that  the  ohUd  has  been,  and  is,  rege* 
nsrate.  The  ssrvice  concludes  with  various  instructions 
to  the  godfathen  and  godmotheiB.  It  is  suggested,  that 
the  eluM  will  hereafter  pofotm  what  has  been  promised 
for  him,  and  that  that  is  the  reason  for  admittiiwdiildren 
to  baptism;  or,  in  other  words,  that  the  ehnrcn  proceeds 
on  the  assumption^  that,  in  after-Ufo,  when  they  come 
to  yean  of  discretion — when  they  are  in  a  capacity  to 
know  and  understand  the  prinei^esofthat  religion  and 
of  that  church  into  whteh  they  have  been  ingrafted — the 
hypothesis,  the  charitable  doctrine  of  the  church,  Is^ 
that  they  will  perform  the  engagements  made  for  them 
at  thdr  baptism.  It  was  contended  by  the  learned 
conned,  that  the  case  of  private  baptism  was  a  case  of 
emergency,  and  that,  in  the  abeence  of  godfathen  and 
godmothers,  nothing  in  respect  to  the  efficacy  of  bap> 
tism  could  be  drawn  from  that  formula.  Now,  I  eon- 
fee^  I  diftr  in  opinion  from  the  learned  counsel.  If  it 
was  a  case  of  emergency,  was  It  not  then  a  cass  in 
v^loh  the  drareh  intended  to  dedan,  that  the  child  so 
bwptissd  was  entitled  to  all  the  benefits  that  the  Infhnt, 
who  was  baptised  in  foil  health,  and  with  tiie  perform- 
ance of  the  whole  serrioe,  would  be  entitled  to  upon 
bis  baptism  f  Otherwise,  why  does  the  ehurch  deelare, 
that  as  many  prqrera  as  the  ezigeney  of  tho  ease  will 


Digitized  by 


Google 


894 


THE  JURIST. 


mffer  are  to  be  maile  use  of  ?  I  think  there  may  be 
■omething  in  what  the  learned  eouiuel  for  the  Bishop 
of  Exeter  eays,  viz.  that,  if  this  wen  not  bo,  sorely  the 
child  ought  to  be  re-Mptised;  for  it  oumot  lecare 
thoee  benefits  unless  its  baptism  he  deemed  snffioent. 
It  is  said  that  the  church  is  anxions  to  pnt  the  public 
and  private  baptism  of  infants  on  the  same  footing ;  for 
the  direction  of  the  rubric  is,  tliat  *'  if  the  child  privately 
baptised  lives,  it  is  expedient  that  it  is  brought  into 
the  church,  to  the  intent,  that,  if  the  minister  of  the 
aame  parish  did  himself  baptise  that  child,  the  congre- 
gation may  be  certified  of  the  true  form  of  baptism  by 
him  jprivately  before  used."  But  if  the  child  has  been 
baptised  by  any  other  lawful  minister,  certain  ques- 
tions are  to  be  addressed  to  those  who  bring  the  child, 
Tiz.  "By  whom  was  this  child  baptised ?",&c.  The 
matter  aad  the  words,  therefore,  are  here  condderod 
essential  parts  of  the  baptism.  Kow,  if  the  answers 
given  to  tne  minister  prove  that  all  things  have  been 
properly  done,  he  shall  not  christen  the  child  again, 
put  shall  receive  him  as  one  of  the  flock  of  true  Chris- 
tian people ;  shewing,  therefore,  that  the  essential  part 
of  baptism  is  the  water  and  the  words ;  and  the  certi- 
cate,  which  is  not  the  certificate  of  the  minister,  but  of 
the  church,  is  in  these  words: — *'  I  certify  you  that  in 
this  case  all  is  well  done,"  &c.  Here  is  a  declaration, 
pontive  and  precise,  that  this  child,  so  baptised  in  the 
name  of  the  Father,  of  the  Son,  and  of  the  Holy  GhosL 
is  received  into  the  number  of  the  children  of  God,  and 
has  become  an  heir  of  everlasting  life.  What  room  is 
ther&  then,  for  stating  that  the  oaptism  of  in&ntswas 
Isnnaed  upon  an  hypothesis?  True,  if  the  child  after- 
wards committed  actual  rin,  he  might  lose  the  bttnefita 
of  his  baq>tism,  and  reqoire  faith  and  repentance  for  his 
regeneration  or  renovation ;  but  here  was  the  express 
declaration  of  the  church,  that  children  who  were  bap- 
tised, dving  before  they  committed  actual  sin,  were  un- 
doubtealy  saved.  Adults,  however,  must,  when  baptised, 
be  sincere  in  their  intentions  to  fulfil  all  their  engage- 
menta,  or  else  they  would  not  liave  received  the  rite  wor- 
thily ;  but  infants  were  saved  if  they  died  before  com- 
mitting actual  un.  The  two  services — ^that  for  adults 
and  that  for  infsnts — are  essentially  and  substantially 
distinct.  When  the  child  is  asked  in  the  catechism, 
who  gave  him  his  name,  he  replies,  it  was  given  bim 
by  his  godfathers  and  godmothers  in  baptism,  wherein 
1m  was  made  ao  inheritor  of  atemal  life ;  and  the  child 
aftenrards  returns  thmka  to  the  Almighty  for  having 
thna  called  him  to  a  state  <d  salvation.  The  church 
dadaras  that  two  saenments  <mly  are  necesnry  to  sal- 
vation,  "  the  Lord's  supper  and  baptism,  which  are  the 
Ontward  and  visible  signs  of  inward  spiritual  grace," 
and  defines  the  inward  and  spiritual  grace  of  baptism 
to  be  **  a  death  unto  sin  and  a  new  birui  unto  righteous- 
ness, whereby  we  are  made  the  children  of  grace." 
After  the  child  has  been  baptised,  he  is  confirmed  by 
the  bishop,  that  he  may,  with  own  month,  take  upon 
himself  wnat  his  godfathers  and  godmothers  had  pro- 
mised for  him;  and  the  prayer  in  so  many  words 
aought  tiie  blessing  of  God  on  those  children  who  liad 
been  rM;enerated  in  baptism  by  the  Holy  Ghost,  and 
whose  sins  were  all  forgiven.  From  all  the  quotations 
I  have  read,  it  appears  to  me  that  the  doctrine  of  re- 
generation is  not  at  all  hypothetical,  but  a  doctrine 
nearly  taught  by  the  church.  But  what  is  meant  by 
the  term  *"r^nuationt**  It  is  plainly  by  water 
and  the  commnnicaUon  of  the  grace  of  tlie  Holy 
Ghost.  It  appears  to  me  that  regeneration  does  not 
mean  such  a  cnange  of  state  as  would  almost  amount 
to  Justification,  from  which  the  person  so  regenerated 
Would  never  finally  fall;  but  that  it  means  such  a 
change  of  slate  and  character  that  he  was  converted 
ttma  a  child  of  wrath  to  a  child  of  grace,  and  made  a 
msmbtr  of  Christ,  a  child  of  God,  and  an  inheritor  of 
tht  kingdom  of  lisaTsn.  Tme^  he  was  ealled  a  diild 


of  God,  bnt  he  might  fall  away  sod  eoauait  an,  a 
persist  in  ihatflin,anddiewithontlUthndtepeDUa 
in  which  ease  the  benefit  of  baptism  vmld  be  km; 
in  the  case  of  those  who  died8ftnbspUnn,SDdla 
committing  actual  rin,  they  were  saved,  ^le  Ca 
therefore,  upon  this  part  of  the  case,  enteituiu  is4 
that  the  iniiant  is  regenerated  in  aiid  throoth^i 
dium  of  baptism.  Now,thisbungso,w)iatatlsi 
question  to  be  considered  by  the  Coortt  Bcfem 
made  to  the  Burial  Service,  as  being  founded  on  ik 
pothesis  that  the  person  who  died  was  tskea  toGi^ 
tlie  body  was  committed  to  the  earth  in  snrcudM 
hope  of  everlasting  life.   The  church  aetmiSif 
sumes  that  the  deceased  has  been  taken  b;  God  to] 
self;  which  I  apprehend  to  mean,  that  he  hv 
removed  from  the  world  in  which  ne  bad  bca  ft 
whether  in  a  state  of  repentance  or  net,  <rf  iriud 
church  cannot  judge,  but  that  he  hss  nm  m 
from  the  possibility  ta  committiqg  actnsl  sis,  m  a 
told  in  anothw  part  of  the  service,  wbsie  it «% 
our  hope  is  tiiat  this  our  brother  doth."  Tfak  a  m 
on  the  hope  that  the  person  has  repoited  of  Ui 
The  chuTcn  cannot  jndge  <^  the  penon  vbolM 
whether  he  was  or  waa  not  a  penitent  anse^  «k 
he  is  to  be  evoitoally  reouved  into  tbe  knfdflN 
heaven,  or  whether  he  is  to  suffer  the  pinuifaaa 
his  sins  and  transgressions;  but  ber  hope ii,  that h 
repented  of  those  sins  and  transgressioits.  Botth 
is  said,  that  when  the  de^yman  has  nWriba 
articles,  and  given  his  unfeigned  asseotaiid  comotl 
that  is  contained  in  the  Book  of  Commoii  Pnj^ 
person  only  giTca  hia  assent  and  consent  to  the  ni 
and  that  be  does  not  thereby  pledge  hinuelf  toM 
irarticular  doctrine ;  but  I  apprehend,  that,  if  tjt 
gives  his  assent  and  consent  to  a  thing,  lie  adcnmi 
the  truth  of  it^  and  cannot  excuse  hiiu^  b/M 
plea;  that  he  believes  the  articles sre fbuU* 
word  of  God,  and  the  Prayer-book  oontaiMiri 
contrary  to  the  articles,  whidi  are  founded  oatk^ 
tures.   Therefore  the  Prayer-book  cootiw  bm 
whatever  which  can  in  any  way  be  cmndoid  ii 
sition  to  the  articles.   But  then  the  ^■''^A 
and  a  very  important  question  it  is,  and  istvuni 
copied  a  great  portion  of  tbS  time  iP*^"^;] 
learaed  counsel — were  not  therefonneistMSW* 
viniats?   Did  they  not  embrace  Calviniftie  I^l. 
And  therefore  could  they  be  nndetstood  la  «m 
such  poaitire  tarns  as  arc  to  be  found  hi  the  wnai 
services,  that  chUdran  are  TsgeocFated  is  mm 
Now,  it  has  been  questioned  whetiwr  f^u**' ^ 
change  his  opinions  with  regard  to  baptism, SDdlH 

the  learned  counsel  has  very  succMffiilljr  sil^ 
point,  by  shewing  that  Cranmer  did  chai«»  tboM 
navmg  been  brought  up  asa  RomanCsUiolie,BW< 
cessanly  have  done  so.   Whether  the  refoWMBj 
braced  the  doctrines  of  Calvin  is  not,  I  tbinli,»M 
of  dispute.    Undoubtedly  it  cannot  be  deniedtM 
doctrines  of  Calvin  made  a  certaio  VV*^ 
country  in  the  times  of  Cranmer  ana  J*'|"*^' 
that  inan3r  persons,  probably  some  •^^•J*^ 
to  a  certain  dM^ee,  embraced  those  ^oc*"^^ 
to  what  extenti  Did  they  go  as  ftr  «■ 
tion  and  election,  and  final  peisevasoce  sod  mm 
tioni   Calvin  did,and  we  are  told  OiatCrsBmff'fJ 
dples  and  opinions  are  to  be  judged  of,  ia  s  8"^  ~^ 
sure,  by  those  with  whom  he  aaKwist*!,  and  m,^ 
sequentiy,  he  was  responsible  for  tbe  opuuwo  «  im 
Bucer  and  Peter  Martyr,  who  were  pUad  by 
the  chaiia  of  Oxford  and  Cambridge;  "JoS 
intimate  acquaintances  of  Calvin  and  ArehwiMP^ 
mer,  by  whom  they  were  invited  to  «»•  ""^J 
carry  on  the  work  of  reformation,  "®*» -!!* 
they  act  on  the  principles  of  CalTinl 
counsel  said,  that  m  his  opiniou  the  17tb  srtidew« 
mined  this  qnsation.  ThataitieltnlsUstsp«»««»" 
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In  and  dectkm.  It  aaBerta  that  *'  Predestination  to 
li  b  the  ereriaiting  pnrpose  of  God,  whereby  (before 
k foaodilions  of  ^e  world  were  laid)  He  hath  con- 
Mljr  decreed,  by  His  counsel  secret  to  ns,  to  deliver 
||b  nine  and  dunnation  those  whom  He  hath  chosen 
iChriit  ont  of  mankind,  and  to  bring  tbem  by  Christ 
^  eTerluting  salvation,  as  vessels  made  to  honour. 
AcKfora  they,  which  be  endued  with  so  excellent  a 
•rft  of  God,  be  called  according  to  God's  purpose,  by 
li&irit  workioK  in  doe  aeuon :  they  through  grace 
the  eiUiog ;  they  be  justified  ftccly ;  they  be  made 
m<i God  hj  sdopUon;  they  be  made  like  the  image 
'fiiswly-bwottni  Son  Jesui  Christ;  they  walk  reU- 
ndf  in  good  works;  and  at  length,  by  God's  mercy, 

tittihi  to  everiasting  felicity.  As  the  godly  con- 
itioQ  of  predestination,  snd  onr  election  in  Christ, 
fbll  of  sweet,  pleasant,  and  unspeakable  comfort 
|idljr  penonB,  and  such  as  feel  in  themselves  the  work- 
|gf  the  Spirit  of  Christ,  mortifying  the  works  of  the 
And  their  earthly  members,  and  drawing  up  their 
kito  high  and  heavenly  things,  as  well  because  it 
tf|Ritl7estabIuhand  confirm  their  fiuth  of  eternal 
Mun  to  be  enjoyed  through  Christ,  as  because  it 
A  farcBtly  kiii£e  their  love  towards  God"— it 
^  be  ■ajqiosed  that  the  reformen  would  have  gone 
Ito  deeliie  this  to  be  an  article  of  the  &itb;  but,  in* 
Mof  that,  what  do  they  declare?— ** so  for  enriona 
dttnil  persons^  lacking  the  Spirit  of  Christ,  to  have 
•tinullj  before  their  eyes  the  sentence  of  God's  pre- 
(fastion,  is  a  most  dangerous  downfall,  whereby  the 
•3  doth  thrust  them  either  into  desperation,  or  into 
MtbcdnesB  of  moet  unclean  living  no  less  perilous 
lidf^ieTation.  Furthermore,  we  must  receive  God's 
nisH  in  BDch  wise  as  they  be  generally  set  forth  to 
■holy  Scripture;  and  in  our  doings  that  will  of  God 
'to  be  fidlowed  which  we  have  expressly  declared 
Ml  uin  the  word  God."  So  that  they  avert  nothing 
tt  KBid  to  the  doctrine  of  medestination  and  elec- 
The  queitioa  here  is  left  open;  the  reformere 
«un  Both&^^they  do  not  dedare  it  to  be  an  article 
Jaift,  knt  leave  the  matter  undecided.  I  think,  if 
^ybti  utended  to  settle  the  matter,  they  would 
•w  eipwsod  themselves  in  terms  in  which  there 
w  bin  been  no  donbt  They  oould  not,  I  appre- 
H  be  ignorant  of  words  to  express  their  meaning. 

•  what  extent,  then-  were  the  doctrines  of  Calvm 
Jo  ?  They  were  Uken  to  the  extent  that  they  were 
HbjrBiahOT)  Hopkins.  Bishop  Hopkins  says,  "God 
Mum  pardon  and  remission  of  rins  to  all  that  be- 
»iMd  npenL  but  He  promises  grace  to  believe  and 
pt  only  to  those  whom,  by  His  absolute  covenant, 
"■engtted  to  lead  to  gnoe  and  repentance."  Did 

and  Latimer,  aoa  Cranmer  so  so  fiur  as  this? 
m  thejr  go  to  the  same  extent  as  Ow  Synod  »f  Dort? 
lue  uxth  article  of  the  Synod  of  Dort  isthisstate- 
■"-"Secondum  quod  decretum  dectomm  eorda 
gnmris  dura,  gratiose  emolllt,  et  ad  eredendum 
■Nttt,  Dou-electos  ante  justo  judieio  sue  malitiK,  et 
W»  relinquit,'*  "  There  are  certain  peraons  of  the 
M  vboae  hearts  are  to  be  softened  and  turned  to  Uie 
Hoitb, but  those  who  are  not  among  the  number  of 

•  wetare  to  be  left  to  their  own  wickedness  and  hard- 
>  of  heart"   Was  that  the  doctrine  of  Cranmer, 

or  Ridley?  Then  uam,  in  the  seventh 
J»  of  the  Synod  of  Dort—"  &t  autem  electio  im- 
■Ubde  Dei  pn^wsitnm,  quo  ante  jacta  mundi  fun- 
Mnita  ex  uidretM  genere  hnmano^  ex  primcva  mte- 
^upeeeatnm  et  ejdtinm  sna  culpa  prol^ioo,  se- 
■dun  Uberrimum  vdantatls  sac  beneplacitnm,  ex 
*"8nna,eertam  quorumdam  homlnam  mnltitudi- 
*)Uiia  nec  melionim,  nee  digniorum,  sed  In  com- 
"^iniaeria  cum  aliis  jaeentium,  ad  nlntem  elegit  in 

&c  Theseare  the  doctrines  of  Calvin,  as  set 
am  his  "Institutes."  How  la  it  po«iUe  that 

ad  Latinuc  dMHdd  ban  adtfptwl  Uuw  ^in- 


ciple^  and  expressed  themselves  in  the  terras  I  have 
mentioned — that  children,  when  baptised,  are  rege- 
nerated, and  that,  if  they  die  before  they  commit  actual 
sin,  they  are  saved,  according  to  God's  word  ?  Is  it 
maintained  that  none  but  the  elect  are  to  have  the  power 
of  &ith  and  repentance  granted  to  them  ?  Some  per- 
sons have  said  so,  but  Mr.  Gorham  does  not  come 
within  the  number  of  those  persons.  Ifr.  Gorham  doea 
not  say  that  this  applies  only  to  some  children — ^to 
those  children  that  an  elect,  and  not  to  all  children. 
Ur.  Gorham  says—"  Our  church  has  detennined  that 
children  who  are  baptised,  and  who  die  not  committing 
actual  sin,  are  undoubtedly  saved  f*  hut  then  Hr.  Gwr- 
ham  vrill  not  allow  r^eneration  m  baptism*  he  saya^ 
"that  is,  by  prerenient  grace,  vrithout  which  they 
cannot  be  wortny  reeipienfai."  Bat,  with  regard  to  the 
position  of  the  learned  counsel,  that  the  reformers  were 
Cfdvinists,  and  that  therefore  these  declarations  most 
be  taken  in  a  Calvinistic  sense — that  yon  must  not  give 
the  words  their  general  meaning,  but  must  consider  that 
they  wen  speaking  only  of  those  who  were  the  elect, 
to  whom  alone  the  grace  of  repentance  and  fiuth  could 
be  extended — I  apprehend  that  this  is  not  only  not 
applicable  to  the  baptismal  service,  but  goes  to  the  root 
of  Klifdon  altogether;  for  if  the  doetrinea  of  deetioi^ 
predeetination,  and  reprobation  are  to  be  the  fiuth 
of  the  dinrcn,  what  necesrity  is  then  for  prayer? 
What  encouragement  is  then  for  a  person  to  believe  in 
God,  if  he  is  assured  that  long  before  his  birth  his  &te 
was  determined  by  the  irrevocable  decree  of  Crod, 
either  for  eternal  happinesror  eternal  misery?  But 
that  would  be  the  state  of  the  case  if  such  wen  the 
doctrine  of  the  chureh.  Again,  when  it  is  said  that 
God  has  promised  forgiveness  of  sins  to  all  who  truly 
npent,  is  that  statement  to  be  limited  to  those  who  an 
among  the  number  of  the  elect,  who  alone  an  to  hare 
grace  and  repentance  ?  This  appean  to  me  to  be  a  con- 
tradiction to  the  whole  stmctun  d oorCommon  Prayer, 
the  whole  drift  of  which  ia  to  eneoarage  fitith  and  re- 
pentance, with  tlie  hope  <tf  forglTeneaa  m  una.  "If  the 
wicked  man  ttuneth  away  Iran  his  wickedneos  which 
he  hath  committed,  and  doeth  that  which  is  lawfal  and 
right,  he  shall  save  his  soul  alive."^  And  yet  the  wicked 
man  cannot  turn  away  £rom  his  una,  cannot  repent  of 
what  he  has  done,  because  he  is  not  of  the  number  of 
the  elect!  The  declaration  is  express,  and  our  Prayer- 
book  incorporates  it  into  its  services,  r  or  instance,  in  the 
absolution,  at  the  commencement  of  the  service :  "  He 
pardoneth  and  absolveth  all  them  that  truly  rejwnL  and 
unfeignedly  believe  His  holy  gospel."  And  so  in  all  the 
other  services,  which  an  of  universal  application  to  all 
who  truly  npent,  not  confining  its  privileges  to  those 
who  an  among  the  nnmber  ni  the  elect,  whoee  Uth  wai 
fixed  and  d«tuinined,and  that  long  befiwe  th^oameinto 
existence.  Now,  was  this  doctrine  the  doctriiw  of  ather 
lUdley,  Latimer,  or  Cranmer?  It  may  have  beeiH- 
probaoly  it  was  embraced  by  all  the  nformen;  but 
did  they  declare  it  in  any  of  their  eerviceiL  or  in  the 
articles,  or  in  any  part  of  the  Book  of  Common 
Prayer?  I  apprehend,  most  clearly  and  deddedly  not. 
As  to  the  17tli  article,  it  is  admitted  on  all  hands  not 
to  have  determined  the  question;  so  that  if  persons  do 
persist  in  alleging  that  election,  predestination,  and  re- 
probation were  held  by  the  nformers,  it  is  certoin  that 
they  have  not,  conne<^edIy  as  a  body,  expressed  their 
dedded  opinions  upon  it.  So  that  thur  evidence  ia  to 
be  regarded  merely  aa  that  of  private  individuals — no 
doubt  most  eminent  men-men  eminent  fiur  their  learn- 
ing, their  piety,  and  tludr  knowledge  of  the  Scriptures; 
and  if  the  Court  wen  now  to  set  about  erectii^  a  new 
statute  of  faith  for  iteelf  and  for  the  chanh,  undoubt- 
edly the  opinions  of  these  pmona  would  with  the 
Court,  and  the  Court  would  pay  attottimi  to  all  tliat 
has  been  by  all  tluwe  penons  whoie  wtitiage  wcm 
died  hy  the  loBiiedeowii^  It  is^  hemver,  a&itttei 
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K  a*  irtir  Ittmd,  thkt  then  an  penons  of  {ITf&t 
vio^fss,  tiMBiig,  nd  aolborify  who  Utter  in  opinion 
feM  siMac  haiiMil  and  pioiH  writos  to  whom  the 
umami  iilTirtnil  What,  then,  is  to  determine 
^acMUB  t  The  Bstfaod  is  aot  to  enter  on  a  ques- 
i  aa  I*  the  cowyaratiTe  wdght  of  tlteae  persons— 
ti>  their  wiiUngi  in  order  to  find  out  cer- 

ga  which  majr  not  mtirely  agree  with  those 
^ziud  hr  [he  leanied  ooonseL  I  believe  the  learned 
c(i<.A^  iji  eaftdiilly  aekiwwledge  that  there  were  seve- 
ni  II  nwiiii  which Tarioos  paasages  in  the  aame  per^ 
■m'i  wTidajs  eoald  not  be  made  to  agree  with  each 
ccber;  and  one  most  be  aware  of  this.  The 

C««Tt  wonid  be  wft  in  tha  gnatest  difficnlty  if  it  were 
IcA  to  detanaine  npon  isol^ed  passages,  selected  from 
tlWMTaikHiaantlicnL  in  order  to  establish  the  doctrines 
•f  deetion  and  pndestination  as  the  doctrines  of  the 
chnrch.  Then  axe,  nndoubtedlpr,  very  high  authori- 
tisa  which  go  to  express  their  opmions  on  tuis  subject. 

I  do  not  think,  howerer,  that  Cranmer  can  be  held  re- 
spondble  for  iH  Uiat  Hartj^  and  Bocer  chose  to  say 
a»d  pahtidu  I  think  there  is  too  much  laid  upon  the 
ahoiudeis  of  the  archtMshop ;  but  generally  he  concur- 
red in  their  seatiments,  and  he  called  them  in  to  asust 
him  in  the  fompiiation  of  the  Book  of  Common  Prayer. 
Thai  book  is  nearly  the  same  as  the  second  book  of 
Ki]^  Edward  VI,  prepared  by  eonTOcation,  and  esta- 
hlisbed  by  anA  ot  Paniament.  How  could  those  p^ 
SOBS  have  dime  tUs  if  they  beUeved  hi  the  doetrimes  of 
pndestination  and  dection,  which  doctrines  are  not  con- 
tused in  tbs  Book  of  Common  Prayer  ?  Ujp  to  a  certain 
tisae  it  was  tlie  o^nicm  of  the  Genoan  reformers;  but 
Bishop  Bnmet  saye^  in  his  "  History  of  the  Reforma- 
tion," vnL  2,  p.  233,  q>eaking  of  the  doctrine  of  Calvin, 
which  was  said  to  have  been  the  doctrine  of  the  early 
rribnners,  "The  Glermans  soon  saw  the  ill  effect  of 
this  doctrine.  LaUier  changed  his  mind  about  it,  and 
Mdancthon  openly  wrote  against  it;  and  since  that 
time  the  whole  stream  of  Uie  Lutheran  churches  has 
ran  the  otlker  way.  But  Iwth  Calvin  and  Bucer  were 
atiU  for  maintaining  the  doctrines  of  these  decrees;  only 
they  warned  the  people  not  to  think  much  of  them, 
siaee  fchey  ww«  secrets  which  men  could  not  penetrate 
inte^"  This  aeens  to  ht  ngood  nason  why  they  did  not 
piwelmm  the  doctrine  nile  of  faith  for  the  Church  of 
KH^and,  but  Uft  Uie  anbject  entirely  open.  It  may 
nbo  bo  vimittsd,  that,  in  the  latter  part  of  the  reign  of 
Umm  Kliaabeth,  the  doctrines  of  Calvin  had  obtuned 
a  m«A  stronger  bold  upon  the  miuda  of  the  people  of 
this  country  than  they  nad  done  previously,  and  that 
nenr  eminent  pen>ms  might  be  referred  to  who  bad 
sMbracetl  this  dootrine  of  predestination  and  election ; 
httt  then  it  must  be  recollected  that  the  articles  of  1562 
WM*  the  same  In  Ihet  and  substance,  though  with  some 
wrbtil  alterations  m  ths  articles  of  1652.  Upon  this 
doetrin*  of  baptism,  I  apprehend,  there  is  nothing  upon 
which  they  di«Nlw* 

tion  w«d»t  for  In  one  thearuelestherewasadeeUra- 
tiM  of  the  church  with  reqtect  to  the  salvation  of 
tuiiMto  who  an  baptised,  and  who  die  before  tbey  com- 
■MUlaotMl  iin*  ^^i^^  afterwards  inserted  at  the 
ixwtndon  of  U»e  Service  for  the  Public  Baptism  of 
IwAwt*.  Hut  what  I  wish  more  particularly  to  allude 
kk  U  Ihie  -  Uiat  at  the  end  of  the  clause  to  which  I  have 
iTtVri^l  U»»  words  "and  not  else"  were  added.  The 
Uh^i  i>iv(allo«  was,  that  if  children  were  baptised,  and 
jLx  wt(h*»ut  ooiumltUng  actual  sin,  Uiey  were  saved, 
IuThwI  wW.    However,  the  damnatory  clause  (if  so 

II  uMV  U  urnisd)  was  left  out,  and  it  is,  consequently, 
l;ru;.w  Hie  d.H'lrlne  of  the  Church  of  England,  that 
L,„.,«  i.  aU^lulely  necessary  to  salvation,  (Bum. 

».  psrt  n,  p.  403).    The  opinions  of 
wIhx  t"  Iwm'fid  counsel  re- 

«vH*  (0  iUow,  thit  it  was  not  the  want  of 


ben^k  hat  tha  n^aet  and  eonUmpt  <tf  it  Tbm 
could  ba  had.  Thestmwgionndtakmbytbakan 
coonael  is,  thi^  tha  nxonaeEs  b^  Curiaiit^  I 
doctrines  of  the  diiueh,  as  ptn«Rd  sad  bined 
them,  must  be  considered  se  Calvimide.  Theo  i 
me  how  far  they  advocate  those  doctrines  in  the  pd 
acts  of  the  church.   Thwr  private  opiaioni  I  em 
enter  Into,  because  the  Court  is  boanddownteco^ 
the  true  import  of  the  words  in  the  eeveid  ml 
and  in  the  articles.   We  cannot  sttrch  ioto  kvj 
each  individual  went  in  the  acknowledgmeti  lli 
doctrines.   The  Court  must  determine  anmtkpa 
ral  acts  of  the  chunh,  publicly  dedarea  si  tta  i 
of  a  hody,  and  not  the  acts  of  individosU.  Km 
have  s^d,  that,  in  the  latter  part  of  (^ees  Bi^ 
r«gn,  these  doctrines  had  twen  sti^  poanv 
the  minds  of  the  peojde  of  this  osunt^.  We  )t 
that  between  the  reign  of  Edwud  VI  sndlluMca 
of  Queen  Elizabeth,  In  the  reign  of  Qaees  Hiq 
large  number  of  Protestants  went  into  Gsnonf,) 
came  into  communication  with  the  Gemns  nfvii 
and  imbibed  their  principles,  to  a  eertsin  degm, 
their  re»dence  there,  and  andoobtedly  tbrrid 
obtain  venr  strong  impresrions  in  favour  attke 
trines  of  Calvin.   But  still,  these  doctrioniRi 
received  here  generally  in  1562.  Udmi  Uuipnt 
ease,  however,  lam  of  opinion  tliat  the  printe  of 
of  these  parties  are  not  to  be  taksn ;  tbey  htreno 
be^ng,  and  can  hara  no  puUie  effect— thejos 
no  light  upon  the  snbjeet.  If  the  wwdi  tots 
dered  were  doubtful  and  ambiguoos,  md  coolin 
construed  by  reference  to  any  other  of  the  tan 
Uie  church,  or  by  any  oUier  of  the  pnblie  Kb  d 
church,  then,  inwed,  it  would  be  nght  tni  |infi 
advert  to  those  persons ;  but,  so  long  sb  tbe  u^'J^ 
services  of  the  chun^  an  TeeoncilesbletioJMtM 
reconcileable,  but  necessarily  ccmostent  with  tkc  IM 
interpretation  of  the  words,  you  are  ixrt  it 
put  any  private  interpretation  upon  them.  Ktv,ii 
will,  I  think,  aa  far  as  the  Court  is  con«wi,6|(l 
of  this  part  of  the  question.   Of  eourae,  1  pivM^il 
going  throHgh  all  the  authorities  which  km  "9 
properly  dted  by  the  learned  coni»d.  l*"*"^? 
means  of  doing  so,  and  I  do  not  see  the  nMsi^ 
I  am  not  awan  that  it  is  necesasiy  for  w  to«tag 
much  more  time  upon  the  questions  v^chhmiiM 
here.   One  point  to  be  ascertained  is,  vhetbtt  I 
doctrine  of  the  Church  of  EngisndisthstofbiFH 
r^neration  in  the  case  of  inCsat^  or  sot.  Am 
pomt  is— does  Mr,  Gorham  oppose— as  it  ia  qoiu  «| 
from  the  paseages  I  have  readfionhii  erid«|Xi* 
from  thewnole  tenor  of  his  ezaminatiui,  end  tbew 
counsel's  argument  upon  it,  that  he  do»oW<*~" 
tismal  re^neration  la  infiuUs?  He  bi7N"">*^ 
may  receive,  and  must  receive,  an  act  ef  p>R  ^ 
he  receive  the  sacrament  to  good  effect;  but  tww 
act  of  grace  not  conferred  in  or  by  bspUra,  ""P 
may  take  pla«e  before  baptism,  st  Upti»<  "f* 
baptism."   But  I  say,  undoubtedly  tha  efaanh  I 
declared  it  to  be  so,  l>ecaos^  though  tbe  words  u 
appear  to  have  a  nference  to  the  BMBish  do*!"- 
the  opus  operatum— yet  it  is  plsm  that 
ceive  spiritual  regeneration,  according  to  tn* 
the  formulary  of  the  church.  Spiritosi  My«m« 
is  prayed  for,  and  thai^  are  given  forspmtwi.U 
neiation.   Therefore,  I  say,  if  this  bt  tbedsdw*^ 
the  Church  of  England,  ae  undoubtedly  it " 
to  be.  that  children  are  regenerated  st  b«pti«. 
saved  if  they  die  without  committing  sctw  "J;  5 
Gorham  does  not  hold  it.  Then,  has  the  b'jw?"  "^ 
cause  why  he  should  not  institute  him  to  the  txaew 
I  am  deady  of  opinion  that  he  Ii«  "liew" 
cause  why  he  should  not  histitute  bin)  "'''.rT 
conse^uenUy  the  bishop  most  U  disniiwd,  wiuc<»- 
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I  HOUSE  OF  LORDS. 

Ltov  lordtiMnxLL,  fvrmidima*),  lord  Bbouqbaii, 

Ln  f;  Fmnnx  (the  Forth  Harine  Insomwe  oMft). 
r  —Jufy      13,  and  16. 

mdieMdi  tmti^OapitalSMM  PUadiitg—Ejfeci  if 

knd^in^  PaitUm^-Omdncendtiue. 

fvtka»er  of  Start*  w  a  JMRt-tloct  Companjfy  set  m 
r «  Dtfmce  to  CatU,  and  a$  a  Oround  to  iave  tie 
^wdtaKr«M»dodftiuak9ioaMiRd>uedtopwr^ate  tie 
lam  from  another  Party  ijf  the  Repraentatiora  of 
lUwAgaat^tMoCkm^tutyattotkeProiperityoftke 
mpaaf,  uHen  at  tkat  Time  it  wot  inown  to  the  IH- 
Art  md  OJkar*  of  the  Qm^ai^  that  their  Apmn 
R  in  a  my  nmmtf  jStots;  otf^uy  olio,  Am,  for 
m/  Yean  vreri^  to  the  Pwxhaoe,  the  ZHroOort 
ffaiAifiwrfV  dadaroi  h¥noDvridmd$,aUho«iih,  at 
tmirdTimeg  the  IHoidemdi  wore  doelamlttheOim- 
tflei  made  no  Prt^,  fruf,  on  the  contrary,  had 
mrtikeamf  Jjouee,  tmici,  it  viae  aUeaedythe  Diro^ 
It  mtealeafrom  the  ShardMdav  ana  the  PtMie, 
J,eMrmiMgtheInterloetitori^th$Oomibelo»i^aintt 

t,tkat  the  Company  were  not  bomtd  If  the  Bepreeenta- 
utof their  Lata  Agent  as  to  the  Stateo/  their  Afaire, 
An^  tke  Law  Agent  happened  alto  to  be  a  Share- 
Utrin  the  Cumpany.  And^  on  thie  Point,  tee  the 
marii  imon  the  Differenoe  betueen  Joint-etoei  Com- 
tmena  ordinary  Mereantile  CooMoniet. 

that  genmu  Al^aHom  ef  I^aud,  allied  to 
IMNM  committed  at  Pertode  eimnderaibhf  antecedent 
'IbPardtoM,  w  not  a  Cfronnd  to  retcind  the  Sale. 
I^Direebm  haoe  made  falte  Smreee^atione,  for 
iPwrpOK  cf fietitUmtfy  etthaneing  toe  Price  of  Shares 
V  liar  own  Benefit,  and  a  Party  hat  thtretar  been 
icmd,aiidfndnced  to  purchase  i^aret  greatly  oqmd 

0mr  Vebie,  the  transfer  of  (he  Sharet,  aAAovjpl 

Mi'.Dwilf  tobetet  asider 

*l)aiiaJt  are  suppoud  to  be  paid  out  of  ProfUs  onfy^ 
mi  KiM  Directors  order  a  Dividend  to  be  paid  where 
ntnck  Profits  have  been  made,  mthout  expressly  saying 
a  gnu  f^raud  is  practised i  and  the  Directors  are 
mfy  ehUly  liable  to  those  whom  th^  have  deceived 
tikjund,  hut  are  guilty  of  a  Oonsptraof,  for  u^ich 
9  on  UMe  to  be  proseetOed  and  pmimed.*'  ( Per 
nit  CmnpbeU  and  Broi^am ), 
hi]  was  ao  appeal  from  the  jadgment  of  the  Court  of 
ion  io  Scotland  (fint  ^rimoD)  in  conjoined  actioiu, 
BKDced  nnid^r  the  foUoving  circumstances In  the 
r  1839  a  number  of  persons  formed  themseWes  into 
bt-stocic  company,  called  **The  Forth  Marine  In- 
nce  Company f"  for  the  porpoae  of  carrying  on  the 
IMS  of  marme  insurance.   The  following  is  the 
it&Qce  of  some  of  the  articles  of  the  contract  of  co- 
Vury:— That  the  capital  stock  should  be  100,000/., 
into  4000  shares,  of  25/.  each ;  and  the  partners 
Wie  bonnd  to  contribute,  advance,  and  pay  the 
■ODQt  of  their  respective  shares  as  follows,  vis.  10/. 
k  cent.  on  the  amount  at  the  commencement  of  the 
^ineae^  and  "  such  further  proportions  of  their  said 
ttcs,  and  that  si  snch  periods,  and  by  such  instal- 
nts,  and  to  nich  person  or  persons,  as  the  said 
BKtorafbr  the  time  being  shall  appoint."   Art.  17. 
Tlut  where  the  share  or  shares  of^  any  partner  are 
f^Wly  transferred  or  conveyed  in  the  terms  of  the  ar- 
j»s  before  written,  or  either  of  them,  and  that  whe- 
w  by  the  partner  himself  or  by  the  directon  of  the 
'Bpany,  the  assignation  or  deed  of  transference,  or  an 
ttnct  from  a  proper  record,  shall  be  prodaced  to  the 
"tc^  and  entered  In  a  book  to  be  kept  for  thejpur- 
">*-•...  And  rach  purchaser  shall  become  suDjeet 

*  The  Lord-  Chucdlor  was  absent  on  accoimt  of  illness. 
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to,  and  be  bonnd  to  obaerre,  the  whole  articles  and  con* 
ditions  of  this  contract ;  and  a  minute  to  that  effect 
shall  be  ingrossed  in  the  company's  books,  and  regu- 
larly subscribed  by  such  purcnaser,  assignee,  heir,  or 
executor,  either  personally  under  his  own  hand,  or  by 
an  attorney  duly  authorised  to  act  for  him ;  and  no 
purchaser,  assignee,  heir,  or  executor  shall  be  deemed 
or  entitled  to  exercise  any  of  the  rights  of  a  partner 
until  every  one  of  these  reqniutes  shall  have  been  com- 
plied with."  That  there  should  be  an  annual  general 
meeting  of  the  partners  on  the  third  Tuesday  in  June^ 
when  ute  onnuu  election  of  ordinary  and  extraordinary 
directors  ihonld  take  place,  and  an  amuud  abstract  or 
statement  of  the  company's  affi^rs  ahonld  b«  laid  before 
the  partners;  ukI  that  special  general  meetings  might 
also  be  called  at  other  times  in  the  manner  provided  for 
by  the  contract.  That  the  badness  should  be  carried 
on  under  the  direction  and  superintendence  of  nine 
ordinary  directors,  who  were  to  be  elected  by  the  part- 
ners^ at  their  annual  stated  meetings,  from  among  them- 
selvM,  and  each  of  whom  should  possess  at  least  twentv- 
fire  mare*  el  the  stock  of  the  company.  That  the 
directors,  tiiey  should  deem  it  proper,  should  esta- 
blish agencies  or  branches  of  the  comnanv  in  snch 
towns  and  places  in  Great  Britain  and  Irelana,and  else- 
where, as  tney  may  deem  most  conducive  to  the  interest 
of  the  company;  and  if  ^  said  agendes  should  prove 
unsuceessfal,  th^  wera  aatborised  to  discontinue  tho 
same.  That  the  dooIcs  of  the  company  should  be  an- 
nually balanced  on  the  dist  Hay,  when  a  balance-sheet 
of  the  company's  affiun  should  be  made  out,  and  should 
be  examined,  docketed,  and  rigned  by  a  quorum  of  the 
directors  and  manager,  and  should  be  laid  on  the  table 
at  the  annual  general  meeting  in  Jnne  for  the  inspec- 
tion of  tibe  partners,  and  that  the  substance  should 
then  be  read  or  stated  by  the  chairman.  That  it  should 
be  in  the  power  of  each  meeting  of  the  partnen,  if  they 
should  think  fit,  to  appoint  a  private  meeting,  consist- 
ing of  three  of  their  number,  holding  at  ^east  twenty- 
five  shares  each  of  the  company's  stock,  for  auditing 
and  reporting  upon  rach  yearly  statements  at  a  futnn 
gMieral  meetme  to  be  coIIm  for  the  purpose.  "That no 
division  of  profits  arising  from  the  concern,  previous  to 
tiie  period  when  the  first  balancing  of  the  nooks  is  ap- 
pointed to  take  place  as  aforesaid,  shall  be  made,  but 
the  clear  interest  and  profits  of  every  succeeding  year, 
as  they  shall  appear  at  the  time  of  each  balance,  after 
deducting  therenom  fiO/.  per  cent,  thereof  (as  a  gua- 
rantee fund),  in  manner  set  forth  under  the  6th 
article  hereof,  shall  be  divided  among  the  partners,  ac- 
cording to  their  respecUve  interests;  but  declaring 
always,  that,  in  strikmg  the  amount  of  the  said  clear 
interest  and  profits  for  division,  the  directors  shall  have 
full  power,  and  they  are  hereby  authorised  and  directed, 
to  tuce  into  their  consideration  the  extent  of  risks  then 
pending,  and,  upon  a  proper  estimation  of  the  some,  to 
dedaet  from  the  siUd  interest  and  profits  such  a  propor^ 
tion  thereof  as  they  shall  deem  it  prudent  and  requisite 
to  set  aside  on  account  of  the  aforesaid  pending  risks, 
and  that  for  the  purpose  of  meeting  the  said  risks,  should 
need  be."  "  That  if  it  shall  at  any  time  appear,  on  ba- 
lancing the  company's  books,  that  a  sum  equal  to  one- 
fourth  of  the  capital  stock  subscribed  has  been  lost  in 
the  prosecution  of  the  business  of  the  company,  it  shall 
be  in  the  power  of  one-fourth  of  the  partners,  in  num- 
ber and  original  value  of  the  stock  subscribed  for  at  the 
time,  to  dissolve  the  company,  if  they  think  proper." 

Of  this  company  the  appellant,  Adam  Bumes.  was 
not  a  shareholder,  nor  in  any  way  connected,  until  the 
month  of  November,  18^.  u  the  course  of  that  month 
one  David  M'Kenae,  who  was- a  derk  In  the  appel- 
lant's ofiice,  informed  Bumes  that  he  was  a  holder  of 
fifty  shares  of  this  capital  stock.  He  stated  that  on 
the  26th  July,  1842,  a  call  had  been  made  upon  the 
partnoa  for  2/.  lOr .  per  ahare,  bdog,  upon  his  fifty 
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iharea,  125^,  payable  on  the  1st  September  thereafter; 
tiiat,  ander  the  impreBsion  that  it  was  2i,  lOd.  per  share, 
he  had  remitted  ?(•  It.  8i.,  thus  lesvinr  a  balance  due 
to  the  oompany  of  117/*  ISt.  4d.,  vhteh  be  wae  auite 
luable  to  pay ;  and,  as  he  was  threatened  with  l^al 
proceedings  to  compel  the  payment  of  the  call,  he  urged 
the  appellant  to  interfere  for  his  relief.  The  appellwt, 
about  that  time,  bad  occasion  to  be  in  Edinburgh  on 
basineas,  and,  being  anxious  if  possible  to  relieve 
SC'Kenzie  from  the  painful  sitnaUon  in  which  he  was 
placed,  called  on  the  oorapany*8  law  annt,  Mr.  John 
Gilmour,  S.  S.      to  whom,  on  the  loth  November, 

1842,  he  d^vered  a  letter  or  mandate  from  l£*Keuae, 
and,  after  explaining  tlu  object  of  his  vint,  he  expressed 
a  dedre  to  relieve  Els  cIwk,  If  it  eonld  be  done  with 
safety.  Mr.  Gilmour  (who  was  a  shareholder  in  the 
company,  as  well  as  law  agent^  sud  that  there  need  tie 
qo  doubt  or  difficulty  about  bis  course;  he  assured  the 
appellant  that  the  anairs  <ii  tlie  company  were  prosper- 
ous; mentioned  that  tbey  had  paid  iarge  dividends, 
the  first  being  151.  per  cent.,  and  the  last  7^  ^r  ce^t.; 
and  in  confirmaUon  of  both  statements  be  exhiUted  the 
annual  balaace-sfaeets  of  the  company,  and  other  docu- 
ments. Mr.  Gilmour  undertook  to  countermand  the 
instructions  which  had  bera  given  to  a  stockbroker  to 
sell  the  stock,  and  prevailed  upon  the  appellant  to  put 
himself  in  a  aitnation  for  becomlag  a  partner.  Actmg 
upon  the  information  recdved,  the  appellant,  after  com- 
municating with  M'Kenzie,  forwarded  to  the  law  agent 
of  the  company,  on  the  2Ath  November,  a  letter  trom 
that  person  to  the  appellant,  offering  the  shares  for  sale 
at  the  price  therein  specified.  The  company,  not  choosing 
to  let  the  transaction  rest  upon  the  footing  of  the  letters 
which  had  passed  between  M'Kenzie  and  the  appellant, 
inusted  upon  becoming  a  party  to  the  transaction. 
They,  through  their  law  agent,  Mr.  Gilmour,  stated 
that  the  transfer  would  be  recognised  or  approved  of 
only  conditionally,  viz.  upon  condition  that  the  1171. 
ISs.  id.  dne  by  M*Kenate  should  be  pud  to  them. 
This  was  accorcfingly  done,  and  the  tranuer  to  the  ap- 
pellant was  completed  on  tne  2nd  December,  1842,  but 
no  minute  to  that  effect  was  ngned  by  the  appeUant  in 
the  company's  books,  in  compliance  with  the  I7th  article 
of  the  contract  of  copartneiy. 

At  a  ^edal  meetii^  of  the  ordinary  directors  of 
the  company,  held  on  the  19  th  December,  1842,  it 
was  resolved  that  a  call  of  20^.  per  cent,  upon  the 
subscribed  capital  stock  should  be  made,  payable  in 
two  instalments  of  10/.  per  cent,  each ;  the  fitst,  on 
the  1st  March,  1843;  tlie  second,  on  the  1st  May, 

1843.  At  another  meeting  of  the  directors,  on  the 
22nd  June,  1843,  it  was  resolved  that  an  additional 
call  of  \6L  per  share  should  be  made,  payable  on  the 
10th  July,  1843.  Burnes  refused  to  pay  these  several 
cdla,  and  tiiereupon  the  manager  of  the  said  conmany 
(the  company  was  eoiabled  to  sue  by  its  public  officer, 
by  act  6  oe  6  Vict.  c.  09)  filed  his  summons^  repairing 
rayment  the  several  calls,  &c.  To  this  summons 
Burnes  put  in  various  pleas,  ttie  fourth,  fifth,  sixth, 
seventh,  and  eighth  of  which  were  as  follows: — Fourth, 
the  defender,  not  having  subscribed  a  minute  in  the  com- 
pany's books,  as  required  by  the  contract,  never  became 
a  partner  in  the  concern;  fiftli,  the  defender,  in  his 
truisactions  with  the  company,  having  been  imposed  on 
and  misled  by  the  fraudulent  or  flatlaclous  representa- 
tions and  undue  concealment  on  the  part  of  the  com- 
pany or  its  officers,  no  valid  or  binding  obligation  was 
thereby  constituted  against  him,  under  which  he  could 
be  made  liable  either  as  a  partner  or  otherwise;  uxtb, 
the  tranaacUcHi  between  the  defender  and  the  eompany 
having  been  tainted  by  an  errov  in  nibstaatialibus,  and 
that  error  having  beat  main^  accatioiied  by  the  cm- 
duct  of  the  officeb  of  the  company,  the  defendw  is  en- 
titled to  be  letteTsd  vf  all  e&imi  on  tha  p«t  ol  the 
compaiv  fimndiBd  on  tiiat  tnuuaotios;  Knatl^  tha 


eompanir  having,  by  declaiitioa  cf  dividend  at  t  Um 
whoi  no  profits  had  been  realised,  made  Islae 
sentatiesfl  to  the  pnUie  as  to  its  credit  and 
and  the  defender  ha'ring  been  drawn  theieby,  and 
dveed  to  pnrebaae  ita  stock  at  a  time  wbca  it  tm  i 
worthless,  the  company  is  barred  from  taking  t&x 
of  its  own  wrong  to  the  prejudice  of  the  M 
eighth,  even  upon  the  aasnmptioa  that  the  defa^ 
by  the  transactions  referred  to,  been  coutitated  t 
ner  of  the  company,  the  proceedings  of  the  din 
and  of  the  company  were  so  nnwamnted  If, 
so  directly  in  vi<uati(m  o^tb^  oonUact  of  co^ 
as  to  relMse  him  fbom  ul  liaUlity  under  it  fix 
eonaeqiunces  of  th^  acta.  At  tha  aune  time  ^ 
filed  bis  sommons  of  xedactian,  dnUntion,  and 
paymen^  against  the  manager  of  the  laid  conqi 
and  M'Kenzie,  to  set  aside  the  deed  of  trantiet  i 
refund  the  money  p^d,  allwing  that  in  the  wbott  cfl 
transaction  he  was  groinly  aecnved  and  iiuposed  op 
as  regards  the  company.  It  was  based  go  i 
fraudulent  representations^  and  fraudulent  cMutalai 
of  material  racta,  whereby  he,  as  a  pemn  of  re^ 
bility  and  credit,  was  entrapped  into  the  pliee  iftf 
individu^  known  to  be  ntteny  devoid  of  meui: 
at  the  date  of  the  transfer,  and  previously,  the  i 
of  the  company  were  in  a  state  ot  uU<rniiB,ud 
were  known  to  the  directors  offioe-bcaitii,  ud 
agent  to  be  so,  by  whom  if  was  nndnl/  ixm 
from  the  partners  m  the  oompuiy  ^  ga>ml,is 
as  from  the  pursuer  on  occaaiAn  of  the  avd  sale 
transfer.    The  directors  of  the  compsny,  vlu  i 
intrusted  by  the  contract  with  the  mauagoBentrf 
afi^bs,  and  were  bound  by  the  contract  to  make  up  i  _ 
exhibit  correct  statements  and  balance-shMti 
tory  to  their  annual  meetings,  practised  thissjilmll 
dece^on  upon  the  partnera  of  the  GompanVfUdwi 
the  public  in  general,  by  making  up  wi  exhOai 
false  statements  and  balance-sheets,  such  as  to 
it  appear  that  the  affairs  of  the  oompiiij  wot  ii  ■ 
prosperous  state,  and  such  as  appaieuujr  ■ 
large  diviuon  of  profits  for  several  saoooan  ;i0K 
whereas,  during  these  years,  tha  comMii]r,>^Aa 
making  pn^ts,  had  actually  snstainM  vaumm  ia; 
and  by  these  fraudulent  device,  as  well  at^tk 
representations  of  thdr  law  i^nt,  Mr.  GibWiW 

gorsuer  was  deceived  and  misled,  and  tbeTtbjlsdm 
)  enter  into  tiu  aforesud  transaction  of  sale. 
The  company,  as  defences  to  that  actien,pIeaHtH 
the  allegations  set  forth  in  the  summons  were  ut  w 
vant  in  Taw  to  support  the  concIusiQns  foanded  Uureii! 
and  that  the  allegations,  as  to  alleged  mianproai^ 
tions  or  ramcealment  on  the  part  of  the  diredoB  «  ■ 
company  and  their  law  agent,  besides  being  ''"'J'^ 
wwe  untrue  in  point  of  fact.  The  compnjr  wm 
the  affeney  of  Mr.  Gilmour,  in  the  tranwctioninq* 
,  tion,mrtber  than  as  their  mere  law  a^nt.  Tlf  mb- 
'  pany  subsequently  became  bankrupt,  and  the  nspoo- 
ent  PenndT,  the  official  assigwe,  and  (he J"*"* 
aasignees^  carried  on  the  action^  which,  by 
Lord  OnKnary,  were  conjoined.  In  Barnes's  sW""* 
,  of  fects  it  was  stated,  that  the  first  annnal  meetiog  * 
the  eompany  was  held  on  the  16th  June,  18J9,  vteu 
bahnce-sheet,  shewing  the  profits  and  loss  ftom  tM  W 
May,  1839,  to  the  Slst  May,  1840,  waa 
the  meeting.  This  balaBce-sheet  shewed  w^tj^i 
amount  of  premiums  received,  beyond  M«riameeM«% 
(settled  and  unsettled),  of  29,13W.  &t.  Uj  W  ttj 


KW-oat  lesKB  on  that  (the  fint)  ytai'a  "i*;^ 
d  not  only  exhwisted  tfca  lAeh  theseFsrattf^ 

Sins  premiums,  but  l«ft  a  ddfcieBeT»o  mJ^TV^ 
»!.  «#.  M.  Mowow,  thb  nm 
stin  naaettUd  claima  ana  iM^^ired  w 
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dnr  tor  tha  Mat  Mot,  1842,  from  acerainfflosaest 
kRwd  to  flOerf.  2f.  8t£,  and  by  the  90th  Haich, 
to  7011/.  3r.  2d!.  That  at  the  next  annnal  nnet- 
Ivrf  the  company,  held  on  the  15th  June,  1841,  a 
liiue-eheet  was  exhibited,  shewing  an  apparent  sur- 

tof  86,073^  19$.  2d,   In  this  balanee-sheet  thwe 
DO  redactton  nude  on  aceonnt  of  ascertuned  nn- 
Ittcd  loves,  nor  any  estimate  put  upon  pending 

Ellie  smonnt  inntred  for  the  preee^ng  year  waa 
VJ91.  That  the  losses  sustained  on  tliat  year's 
see  were  of  snch  an  araonnt  as  not  only  to  ex- 
iBst  tbe  wparent  sniphia  of  86,073/.  16*.  2£,  bat  to 
bniasfieieiKy  of  2tL761i:  12i.  Sd.,  as  at  the  9(Hh 
Iqr,  181S,  which  deficiency  had,  by  the  90th  March, 
IB,  tneieaaed  to  112,1901.  4*.  9tf.,  besides  nnsetCIed 
1^  ndaed,  as  at  the  latter  date,  at  tbe  sum  of 
pDL  17(-  lid.,  making  a  total  loss  npon  that  (the 
hmi)  jnfs  underwriting  of  S3,641/.  2s,  8d.  Other 
pptioDS  of  a  rimilar  natnre  were  made,  and  it  was 
•Km,  that  the  diridends  of  157.  per  cent,  and  71.  per 
to.  woe  ordered  by  the  diivctors  for  the  purpose  of 
IwiTing  the  partners  and  the  public  as  to  the  true 
MitioD  of  the  afiaiis  of  the  cotD[nuiy.  The  Lord 
teuy  pronoanced  an  interloentor  in  favour  of  the 
ibetioD  and  declarator,  and  that  the  statements  made 
hAineord  byBoniea  were  zelerant  to  support  the 
■hctin  eonclvmons  thereof.  The  assignees  of  the 
k^any  reclaimed.  Upon  the  reclaimer,  all  the  judges 
Itftt  fint  dirinon  ^reed  in  reTeisiug  the  interlocutor 
jrae  Lord  Ordinary,  and  fbnnd  that  Snmes  became  a 
met  in  the  company  to  the  extent  of  fifty  shares ; 
H  that  there  were  no  arermenta  on  record  relerant  to 
kiride  the  transaction.  From  that  interlocutor  Bamefl 
■ndit  the  present  mppnS. 
»^Atton^f.^aiena  and  AndenM,  in  support  of  the 

%aiid  /mKt,  (of  the  Scotch  bar),  for  the  re- 

Aomtof-CfeMral,  In  reply.— The  first  question 
1^  fid  tbe  appellant  become  *  member  of  the  copartner- 
^f-  This  turns  upon  the  eonstmetiou  of  tne  17th 
ttticle.  The  other  ode  contend,  that  the  stipulation 
nntaned  in  that  article,  as  to  signing  the  minute-book, 
JB  entirely  for  the  benefit  of  the  company.  ITo  donbt 
w  company  had  the  power  of  making  nim  sign  the 
■nrate-book,  by  preventing  him  from  exercising  the 
opts  of  a  partner;  but  until  he  signed  the  minute- 
m  they  eonld  not  treat  him  ae  a  partner;  unless 
"eihareholder  has  the  power  of  rwusing  to  sign, 
•wt  "onld  be  no  mutuality.  Upon  the  fects  of  the 
*f,  we  admit  that  we  were  mistaken  in  our  deduc- 

from  the  first  year's  statement;  but  in  the  next 
f^*  sUtemeBt  we  shew,  that,  although  there  was 
the  dhm;tors  deeland  a  dividend  of  16/.  per 
snd  although  at  thrir  next  annual  neettng 
*y  Hiew  of  an  aetaal  loss  of  37,000?.,  they  concealed 
■J  from  the  shareholders.    "Waa  it  not  thrfr  dnty  to 

that  for  the  infi>rmation  of  the  shareholders  ? 

omiBsion  to  do  so  was  a  fraud  upon  the  share- 
J^ieTa  and  the  public.   The  other  side  say,  that  before 
Mcceed  we  must  establish,  first,  that  there  was 
JJonly  a  legal,  but  a  moral  fraud;  secondly,  that 

*M  a  statement  made  to  Bumes  hj  the  directors, 
I  ij  *t        ^  indoce  him  to  purchase  the  shacres. 
tiiat  the  Court  of  Exchequer  has  decided,  that 
itiate  the  transaction  there  muat  be  a  moral  as  well 
M  kti  f^Bd ;  but  the  Court  of  Queen's  Bench  does 
r  »««  it  necessary  to  prove  the  mond  fraud,  (Fal- 
VlZ^  3    B.  fi^  ff),  but  that  it  it  nffcient  if 
jj^*>^^einiBnpresenl^ionbtodeerive.  {LoHff- 
iS'.':"^*  2  Mee.  &  W.  519;  PaO^  T.  F^reeman, 
;^<tli'BLead.Cas.71,attdnotetothBtea8e;  Kmu^ 
ft*  jT^  3  My.  &  K.  699).   But,  then,  it  is  said,  that 
gJ^^^ion      that  the  representation  was  for  the 
of  dceetring  fho  shareholders  and  the  public, 


and  not  to  induoe  Bonus  to  piuchase  the  shares.  But 
I  submit,  that  we  are  at  liberty  to  prove  the  particular 
deception  by  the  general  fraud.  (^StmiAaek  v.  JWw- 
/»,  9  Sim.  056 ;  ffagnenin  v.  Batefy,  14  Yes.  289).  If 
the  fact  of  fraud  be  made  out,  it  is  not  necessary  to 
shew  that  the  firaud  was  directed  to  a  sole  object;  and 
here  general  fraud  is  averred.  Next,  Gtlmour  acted 
not  only  as  the  law  agent  of  the  company,  but  as  a 
partner  in  the  company.  Then  comes  the  question, 
what  is  the  effect  of  a  misrepresentation  by  one  mem- 
ber ct  m  partnership  ?  [Lord  Campbell. — No  donbt,  in 
the  ease  of  a  common  j^rtnerdiip,  what  one  memhsr 
says  is  eiddenee  against  the  others.]  So  if  a  partnor 
exceed  his  authority;  but  in  a  partnership  transaotion 
the  act  of  one  partner  will  bind  his  copartners.  In 
what,  then,  does  a  joint-stock  company  difFer  from  an 
ordinary  partnership  1  The  doctrine  of  the  Court  of 
Excheqner,  in  Jt^ett  v.  Lewii,  (15  Mee.  &  W.  517; 
S.  C,  10  Jur.  1097),  has  not  been  followed  by  the 
Conit  of  Queen's  Bench.  True,  in  a  joint-stock  com- 
pany the  partners  agree  among  themselves  that  the 
affairs  of  the  company  are  to  be  conducted  by  a  certain 
number  of  directon;  but  the  interference  of  a  share- 
holder, who  is  not  a  director,  is  nothing  more  than  an 
excess  of  authority,  which,  in  a  matter  relating  to  the 
company,  wonld  be  binding,  a(Wording  to  the  rale  In 
ordinary  partnerships.  The  members  of  a  joint-stock 
company  are  not  Hke  members  of  a  dub,  who  are  only 
liable  in  respect  of  money  of  the  club  in  their  hands: 
but  this  company  is  cleany  a  mercantile  company,  and 
it  would  be  dangerous  to  allow  parties  to  shelter  them- 
selves against  claims  founded  on  fraud,  upon  the  ground 
that  they  are  members  of  a  joint-stock  company. 
{Evans  V.  BieineU,  BVes.  183;  Seddon  r.  Connctl,  10 
Sim.  68;  Mwnroe  v.  Damson,  6  Fac.  Col.  44;  Story  on 
PartDership,  161).  Though  this  was  not  a  sale  by 
Gilmour  of  his  own  ahareB,  yet  it  is  not  to  i)e  doubted 
that  he  derived  a  benefit  by  the  transfer  from  an  in- 
Etolveut  to  a  aolreot  person.  How  does  this  case  differ 
from  a  partnership  of  twenty  membets,  ten  of  whom 
are  dormant  partnm?  If  a  dormant  partner  make  a 
false  representation  of  the  estate  of  tiie  company,  al- 
though he  had  no  authority  to  do  bo,  and  though  he 
was  restricted  by  the  partnerahip*deed  from  interfering 
in  the  affairs  of  the  company,  the  partneiship  could  not 
enforce  a  contract  founded  on  that  false  representation 
against  the  purchaser.  Can  a  contrary  rule  hold  for 
joint-stock  companies?  Directors  themselves  have  no 
authority  to  make  folse  representations;  but,  if  they 
do,  could  a  contract  founded  on  it  be  enfoi-ced  by  the 
company  ?  Certainly  not ;  for  it  is  founded  on  a  mis- 
representation of  a  party  who  derives  an  interest  from 
that  very  misrepresentation. 

Several  points  of  Scotch  pleading  were  also  discussed 
in  the  argument,  which  are  fslly  stated  in  their  Lord- 
^pa^  judgments^ 

Jttljf  16. — Lord  Cahpbbix. — My  Lords,  on  the  28th 
July,  1843,  the  Forth  Marine  Insurance  Company,  es- 
tablished in  the  year  1839  as  a  joint-stock  company, 
with  transferable  shares,  commenced  an  action  against 
the  appellant  for  calls,  alleging  that  he  had  become  a 
member  of  the  company  by  purchasing  and  accepting 
the  transfer  of  fifty  snares  on  tbe  2nd  December,  1842. 
TTie  calls  sued  for  were,  one  ordered  on  the  19th  De- 
cember, 1842,  of  20^.  per  cent.,  and  another  ordered  on 
the  22nd  June,  1849,  of  157.  per  share.  By  his  de- 
fences, he  denied  his  liability  as  a  shareholder,  and  on 
the  28th  May,  1844,  he  commenced  an  action  of  redno- 
tion  against  the  company,  and  agiuDst  David  M'K.easte, 
from  whom  he  had  parehosed  the  fifty  shares,  praying, 
by  his  snmmonsj  that  the  transfer  of  the  shares  to  him 
might  be  set  ande ;  tliat  it  should  be  declared  that  he 
never  was  a  partner  hi  the  company,  or  liable  as  such ; 
that  he  dionld  be  reponed  and  restored  in  int^^rnm; 
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that  it  should  b«  declared  that  the  said  David  M'Ken^ 
leinainB  liable  in  respect  of  the  fifty  shares;  and  that 
the  sum  of  200/.  paid  by  him  for  the  shares  should  be 
repaid  to  him  with  interest.  Although  no  fraud  was 
alleged  against  David  M'Kenzie,  he,  it  is  alleged,  col- 
lasively  made  no  defence,  and  there  was  a  decree  against 
him  in  absence.  The  company  making  defences  to  the 
action  of  redaction,  the  Lord  Ordinary  very  properly 
conjoined  this  action  with,  the  fiction  at  the  mitt  of  the 
company  for  calls.  In  the  conjoined  actiona  ihtsn  was 
one  record,  which  set  forth  the  condescendence  of  the 
company,  with  tha  answers  of  Mr.  Barnes,  and  Mr. 
Bumes's  statement  of  bets,  with  the  answers  of  the 
company,  and  the  pleas  in  law  on  both  sides.  The 
second  and  third  pleas  in  law  on  behalf  of  tlie  company, 
on  which  the  case  depends,  were,  that  Mr.  Bumes's  al- 
legations are  not  relevant  in  law  to  protect  him  from 
the  payment  of  the  calls,  or  to  support  his  action  of  re- 
daction. The  case  came  on  to  be  argued  before  Lord 
Wood,  as  Lord  Ordinary,  and  he,  by  an  interlocutor, 
dated  the  3rd  Julv,  1847,  "found,  in  the  reduction  and 
declarator,  that  the  statements  made  in  the  record  by 
Adam  Bumes,  the  pursuer  of  the  sdd  action,  are  rele- 
vant to  support  the  reductive  conclnnons  thereof." 
On  behalf  of  the  company,  there  was  a  reclaiming  note 
to  the  First  Division  of  the  Inner  House,  thus  con- 
cluding : — May  it  therefore  please  your  Lordships  to 
recall  or  alter  the  interlocutor  submitted  to  review,  and 
in  the  redaction  and  declarator  to  sustain  the  defences 
for  the  Forth  Marine  Insurance  Company,  and  the 
third  plea  in  law  annexed  to  the  revised  and  amended 
condescendence  for  the  company,  and  to  assoilzie  the 
said  company  from  the  conclusions  of  the  said  action  of 
reduction  and  declarator,  and  in  the  action  at  the  said 
company's  instance  to  decern  in  terms  of  the  conclusions 
of  the  ubel;  to  find  the  said  Forth  Marine  Insurance 
Compuiy  entitled  to  expenses  in  both  actions ;  or  to  do 
otherwise  in  the  premises  as  to  yoor  Lordships  shall 
•e«m  just."  On  the  16th  February,  1848,  after  a  hear- 
ing in  presence,  thdr  Lordshipe  of  the  first  Dirimon 
pronounced  the  following  interlocutor : — "  Alter  tha  in- 
terlocutor of  the  Lord  Ordinaiy  reclaimed  agsinst. 
Find  that,  in  the  month  of  December,  1842,  Adam 
Barnes,  defender  in  the  ordinary  action,  and  pursuer  in 
the  reduction,  became  a  partner  in  the  Forth  Marine 
Insurance  Company  to  the  extent  of  fifty  shares  of  the 
capital  stock  thereof.  Find  that  there  are  no  aver- 
ments on  record  relevant  to  set  aside  the  transaction  by 
which  the  snid  Adam  Bumes  became  a  jtartner  as  afore- 
said, or  to  liberate  him  from  the  obligations  and  lia- 
bilities thereby  undertaken  by  him  to  the  extent  of 
fifty  shares  as  aforesaid.  Therefore,  In  the  reduction, 
repel  the  reasons  of  reduction,  sustain  the  defSences,  and 
decern ;  and  in  the  acUon  at  the  instance  of  the  manager 
of  the  Forth  Marine  Insurance  Company  repel  the  de- 
fences stated  by  the  said  Adam  Barnes,  and  decern  in 
terms  of  the  libel,  and  find  the  said  Adam  Bumes  liable 
In  expenses  in  the  said  actions."  From  tliis  inter- 
locutor Mr.  Burnes  has  appealed  to  your  Lordship^ 
House,  and  the  first  objection  taken  to  it  by  his 
learned  counsel  is,  that  it  fini^ly  disposes  of  both 
actions,  whereas  the  Lord  Ordinary  had  only  decided 
a  single  point  in  the  action  of  reduction,  and  had 
given  no  opinion  respecting  the  action  for  calls — it 
being  contended  that  the  Inner  House  had  exceeded  its 
jnrisdiction,  which  was  confined  to  a  review  of  the 
decision  of  the  Lord  Ordinary  on  the  point  vhidi  ke 
had  disposed  of.  This  objection  was  not  made  in  the 
court  below,  where  all  the  questions  arising  in  both 
actions  were  very  copiously  discassed  wilihont  any 
doubt  as  to  the  jurisdiction,  and  it  is  not  even  hinted 
at  in  the  cases  laid  on  your  Lordships*  table.  I  am 
of  opinion  that  it  is  wholly  untenable.  The  re- 
claiming note  professed  to  bring,  and  brought,  both 
actions  hefore  the  Inner  House,  and  the  Inner  House, 


as  the  Court  of  appeal,  was  empowered  sad  nu  btml 
to  pronounce  the  judgment  which  ought  to  hsTe  boa 
pronounced  by  tlie  Court  of  Fint  Instance.  The  Lm| 
Ordinary,  if  he  had  thought  fit,  mij^ht  have  lefonl 
both  actions  at  once  to  the  Inner  House  without  dcd^ 
ing  anything ;  and  when  the  case  came  b^n  the  Iiac 
House  upon  the  recluming  note,  an  equalljexttiisinji 
risdiction  was  conferred  upon  them.  Anothertcch: 
objection  is  made,  that  tne  plea  of  want  tdni 
was  incompetent  after  a  condescendence  and  riita 
of  &cts.   But  I  am  of  opinion  that  llusuequOf^ 
tenable.   According  to  the  existing  prooednn  m  i 
Court  of  Sesuon,  (which,  I  agree  with  a  verr  Itsil 
judge  of  that  court,  who  has  latclv  ^ubliaht^u  A 
tract  upon  thatsubject,  stands  greatly  in  needafsm 
ment),  generally  speaking,  till  condescendeDct,  { 
cause  of  action  is  not  fully  developed,  snd  it  is  mt  p 
perly  known  what  the  facts  are  on  which  the  pnni 
relies,  and  which  he  undertakes  to  prove.  If,  U 
action  which  the  J udieature  Act  does  not  reqoiK  t» 
sent  to  a  jury,  there  must  be  a  jui^  trial  to  tnab 
the  truth  of  facts  wliich  are  whoUy  indenDt,thea 
inconvenient  consequences  would  enane;  m,»m 
just  construction  of  Hxt  Judicature  Act,  Um  fit  tnnS 
deny  the  relevancy  of  allegations  is  when  thoeiiltwfc  : 
tionshave  been  mode.  Thtcnatof  MaedoKdiT.KJm 
(6  W.&S.  App.Cas.462)  is  no  authority  to  pnnfl 
general  portion  that  there  cannot  be  a  pl«t  to  the  id 
vancy  after  condescendence  bat  only  that  if  tht  Mak 
instead  of  relying  on  want  of  relevancy,  pleads  i  »v  I 
fence,  resting  upon  new  facts  which  headduccs,lttciii 
afterwards  avail  himself  of  wantofrelevancy.  Anoti 
objection  made  by  the  appellant  of  a  fon^  natoni 
ttiat  he  had  not  subscribed  an  entry  in  the  compiq 
books,  according  to  the  17th  article  of  the  deed  of  <^ 
partnery,  which,  upon  a  transfer  of  ehvca,  nmt 
such  a  sabacripUon,  and  declares^  **lhat  DopoMV 
shall  be  deemed  or  entitled  to  exercise  anyoftkiM 
of  a  partner  until  this  requimte  he  coraplicdfiA. 
Although  this  objection  was,  after  a  Itm  wgn^ 
abandoned  by  the  appellant's  counsel  in  t&e  cooriW' 
low,  they  are  not  pncluded  from  taking  iihea,iiit 
is  raised  by  the  record;  but  I  am  of  <^iiu«tiit^s» 
properly  abandoned  below,  because  it  ii  nloiiUi* 
Looking  to  the  17th  and  the  preceding        it  ii 
quite  clear  that  the  subscription  in  qneatitm  is  i 
cast  upon  the  purchaser  for  the  b^iefit  of  Uk 
pany,  and  that  he  cannot  take  advantage  of  his  «*• 
default.   On  the  2nd  December,  1842,  theie  v»  >  » 
gular  deed  executed,  to  which  Mr.  Bonies  was  a  potft 
and  by  which,  with  his  consent,  and  with  the  fAnf 
and  sanction  of  the  company,  the  fifty  duns  «R  M> 
gularly  transferred  to  him.   13M«eu|>oa  it  becaoH  W 
duty  to  see  that  the  form  specified  in  the  ITthimdl 
was  complied  with.   From  his  de&olt  the  eoaipaV 
might  have  said  that  he  was  **  not  to  be  deemed  a  » 
titled  to  exercise  any  of  the  rights  of  a  partner  ,•"  bot* 
is  forbidden  to  aveul  himself  of  any  such  P'* 
come,  therefore,  to  the  question  which  the  LoidOi* 
nary  decided.   If  the  deed  of  transfer  stinds,  »mM 
Bumes  had  become  a  partner,  there  can  be  n" 
to  the  action  for  calls.    Everything  depen^  ^f!^ 
on  "  whether  the  statements  made  by  him  in  toe  •eo* 
of  reduction  are  relevant  to  snpport  the  redoetin 
elusions  thereof.*'   Now,  we  certamly  haw  BoUwit 
here  to  do  with  evidence,  and  aU  the  allegatioMof  «• 
levant  &ets  must  be  taken  to  be  true,  whether  flp« 
the  record  they  are  admitted  or  denied.  Bot  aea 
must  be  averred  with  reasonable  precision, 
proved,  would  be  sufficient  to  support  the 
conclusions  of  the  summona.  It  is  not 
forth  general  allegations  of  fraud  againrt  the  deff^'* 
Facts  must  be  alleged  which  aliew  tbst  rach  «  mm 
has  been  practised  by  them  upon  him 
him  to  the  judgment  which  he  pitya.  Ismfimw"" 
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Ij  a  dicnmstance,  which  I  do  not  find  noticed  in  the 
mrt  below,  that  althoogh  it  be  sought  to  set  s»de  the 
iBOsfer  u  against  M'Kenzie,  to  fix  upon  him  a  conti- 
fein;  liability  ss  a  partner,  and  to  have  a  decree  pro' 
MKtd  hj  which,  having  sold  his  shares  for  200/.,  of 
^  sum  only  a  small  portion  came  into  his  pocket, 
k  vwld  have  to  pay  at  least  1000/.  In  respect  of  snb- 
upent  calls-Hu  nr  as  he  b  concerned,  there  reall/ 
■MillegaUon  of  fnni  to  impeach  the  transaction, 
jftff  in  the  snnunons  or  oondeseendence.  If  the 
Itccton  are  liable  to  all  the  charges  hronght  against 
km,  he  was  sinned  ag^nst  as  one  of  the  innocent  and 
ctnyed  i^areholders.  But  if  the  company  cannot 
Bul  themselves  of  any  defect  in  the  ease,  as  fitf  as  he 
itoBcemed,  after  the  decree  against  him  in  absence, 

tss  aee  what  &cts  are  alleged  in  respect  of  which 
reduction  is  to  be  supported  t^inst  the  company, 
bar  Lordships  will  bear  in  mind  that  the  transfer  to 
■Ktaade  was  executed  on  the  2nd  December,  1842, 
•ttbttUr.  Barnes  tells  yon,  that  till  the  preceding 
Matt  of  November  be  knew  nothing  about  the  affairs 
tftfab  company,  (bang  probably  ignorant  of  its  exist- 
■teJ,iDd  that  he  then  became  aeqnunted  with  it 
bralbedrcumatanee  of  David  M'Kenzie,  hb  clerk, 
irii^  a  Bbamholder,  and  nnable  to  pay  a  call.  Uont- 
■rnkis  usual  place  of  reudence,  but  he  then  hap- 
Md  to  be  in  Eainbnivh,  and  certain  communications 
in  nude  to  htm  by  Mr.  Gilmonr,  who  was  the  law 
fXi,  or,  as  we  say  in  England,  the  solicitor  to  the 
Wany,  and  had  been  employed  by  the  company,  in 
litci{>aeitT,  to  sue  M'Kenzie  for  the  arrears.  Now, 
If  Wds,  the  question  arises  whether  the  company  be 
■rad  by  the  communications  which  Mr.  Gilmour  then 
^  to  Mr.  Bumea  respecting  their  commercial  affaire 
■i  thrirennmercial  prosperity ;  for  if  they  are  not,  we 
w  not  counder  the  weight  and  effect  of  the  represen- 
mualle^  to  have  been  then  made.  My  Lords,  I 
j"  of  opinion,  that,  in  making  these  representations, 
"rGumonr  ms  not  acting  within  the  scope  of  his 
^%fnHo  the  directors  or  the  company.  He  was 
*wqfrf  by  them  only  as  a  lawyer,  to  demand  and 
a  debt  from  a  shareholder,  and  he  had  no  an- 
"•"'rty  to  nake  any  disclosure  respecting  the  concerns 
condition  of  the  company  to  a  stranger  who  con- 
wipated  the  purchase  of  shares  in  the  company.  It 
«<  wdly  contended  at  the  bar,  that  the  company  are 
■Md  by  what  Mr.  Gilmour  said  or  did  on  this  occa- 
■■iMrely  because  he  was  the  law  agent  of  the  cora- 
fff;  but  it  has  been  moststrennously  argued  that  the 
*|PUy  are  bound  bv  all  that  he  said  and  did,  on  the 
P*«Miathewaa  himself  a  shareholder  in  the  com- 
Q-  We  ue  told  that  a  joint-stock  company  (at 
if  not  incorporated,  and  only  empowered  by  a 
^«  set  of  Pariiament,  as  this  is,  to  sue  and  be  sued 


^-   jointly  under  an  oi^dinary  

5™j™"Pi  or  by  a  parol  agreement  among  themselves, 
"™»Hje  world  IS  ignorant,  in  which  case,  what  is 
f^*?*«by  any  one  partner,  respecting  the  partner^ 
WJjWMai,  affects  all  the  partners,  although  in  vio- 
•J  R«L  "  agreement  inter  se.  But  why  is  this 
oecanae,  carrying  on  business  jointly  under  a 
jnmon  firm,  they  hold  out  to  the  worid  that  each 
l*:*^  >^  authority  to  manage  the  partnership  con- 
'^nhei«fon  all  are  bound  by  what  each  does  in 
^Bctuig  the  partnership  bnriness.  All  the  members 
(f^hT  ^  holder  of  a  biU 

^^T^^  drawn,  accepted,  or  indorsed  by  any  one  of 
El-  *  >«PposiDg  that,  A.,  B..  and  C.  entering 
iw  P'  '*  ^  exprewly  stipalated  that  A.  shall 

fcsLiIij'i?^?**  or  indorse  bills  in  the  partnership 
stipulation  is  known  to  lapprehend 
liUrf  "t"^  have  no  remedy  against  B.  and  C.  on  a 
"•xchange  which  he  induced  A.  to  draw,  accept, 


or  indorse.  Therefore,  on  the  principles  which  re- 
gulate the  liability  of  common  partners,  a  distinction 
must  be  made  between  a  member  of  a  common  mer- 
cantile partnerahip  and  a  shareholder  in  a  joint-stock 
company.  No  one  will  contend  that  a  joint-stock 
company  would  be  liable  on  a  bill  of  exchange  drawn, 
accepted,  or  indorsed  by  any  one  shareholder.  Why  I 
Because  it  is  known  that  the  power  of  carrying  on 
the  business  of  the  company,  and  of  drawing,  aooept- 
ing,  and  indorsing  bills  of  exchange.  Is  vested  exclu- 
sively in  the  directors.  This  shews,  that,  althongh 
a  joint-stock  company  ia  a  partnership,  it  is  a  part- 
nership of  a  different  description,  ana  attended  with 
different  incidents  and  liabiutie^  from  a  partnership 
constituted  between  a  few  individuals,  who  carry  on 
business  jointly  with  equal  powers,  and  without  trans- 
ferable^ares.  All  who  have  dealings  with  a  joint- 
stock  company  know  that  the  authority  to  manage 
the  business  is  conferred  upon  the  directors,  and 
that  a  shareholder,  aa  such,  has  no  power  to  con- 
tract for  the  company.  For  this  purpose  it  is  wholly 
immaterial  wheuier  tiie  company  be  ineorponied  or 
unincotporated.  Here  it  is  not  rili»ed  that  Mr.  Bumea 
knew  that  Mr.  Gilmour  was  a  shareholder,  or  that, 
in  respect  of  his  being  supposed  to  be  a  shareholder, 
he  gave  any  faith  to  fiis  representations.  Mr.  Bonus 
knew,  or  might  have  known,  that  there  were  nine  direc- 
tors appointed  to  manage  the  business  of  the  company. 
He  knew  that  Mr.  Gilmour  was  not  one  of  them,  and 
he  dealt  with  Mr.  Gilmour  merely  as  the  law  agent 
employed  to  recover  the  arrears  due  from  M'Kenzie, 
The  doctrine  contended  for  would  lead  to  the  conclu- 
sion, that  a  joint-stock  company  is  liable  on  any  con- 
tract, entered  into  by  any  shareholder,  within  the  sco^ 
of  the  business  for  carrying  on  which  the  compuiy  is 
established,  and  that  any  contract  rwnlarly  entered  into 
with  the  directors  may  be  vitiated  by  anything  sud  or 
done  by  any  shareholder,  without  the  authority  or  pri- 
vity  or  the  directors.  Conridering  the  important  trans- 
I  actions  now  carried  on  through  the  medium  of  joint- 
stock  companies,  the  doctrine  is  very  alarming ;  but  it 
rests  on  no  principle,  and  no  anthority  has  been  cited 
to  support  it.  The  case  relied  upon,  of  Stainbach  v, 
Fern^y  (9  Sim.  666),  I  entirely  approve  of;  but  that 
was  a  bill  filed  by  the  purchaser  of  shares  in  a  joint- 
stock  company  agunst  his  vendor,  who  was  alleged 
personally  to  have  deceived  the  plaintiff  by  a  false 
statement  of  material  facts ;  and  there,  without  affect- 
ing the  inteoests  of  the  company,  the  pluntiff  sought 
repayment  of  the  pnrehase*money,  with  interest,  on 
re-transferringthe  shares  to  tlie  defendant.  The  Vieo- 
Chancellor  ofEngland,  therefore,  rightly  held  that 
phuntiff  stated  a  ease  entitling  lum  to  relief.  We  now 
come,  then,  to  the  allegations  respecting  the  acta  of  the 
directors  themselves ;  and  if  the  plaintiff*  has  been  de- 
ceived  and  defrauded  by  them,  and  induced  by  them  to 
purchase  the  shares  by  their  fiilse  representations,  the 
interlocutor  must  be  reversed.  I  do  not  think  it  neces- 
sary even  that  the  representations  should  have  been 
made  personally  to  him.  If  the  directors  have  made 
false  representations,  for  the  purpose  of  fictitiously  en- 
hancing the  price  of  shares  for  their  own  benefit,  and 
the  appellant  has  thereby  been  deceived,  and  induced  to 
purchase  shares  greatly  beyond  their  value,  the  transfer 
of  the  diares,  although  executed,  ought  to  be  set  as^. 
But  the  transfer  having  been  executed,  a  clear  and 
strong  case  of  fraud  ought  to  be  established,  and  it  must 
be  shewn  that  the  purchaser  of  these  shares  was  induced 
to  purchase  them  by  the  deceit  of  the  directors.  Your 
Lordships  will  observe,  that  the  misconduct  imputed 
to  these  directors  resolves  itself  into  misconduct  as  be- 
tween them  and  the  shareholders.  The  directors  are 
not  charged  with  any  design  to  raise  the  value  of  shares 
in  the  market  fictitiously,  for  the  purpose  of  obtaining 
a  h^  price  for  shares  to  be  sold  on  behalf  of  the  com- 
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pany,  or  which  they  themiielTes  held  indiyidaally : 
nor  18  any  connexion  alleged  between  the  snppoaea 
XQUconduct  of  the  directors  and  the  purchase  of  the 
diarea  by  Uie  appellant.  Their  acts  oi  imputed  mis- 
conduct DegRn  yean  before  he  had  purchased,  or  enter- 
Uintd  any  intention  of  pnrcharing,  shares;  and  surely 
It  enmot  be  contended  that  Uie  purchaser  of  abarea  m 
S  Itnnt-stock  company,  when  sned  for  calls,  may  pet 
ria  «f  hfs  liability  b^  shewing  that  at  some  pnat  period 
the  directors  have  misconducted  themselves.  Aasuming 
that  the  accounts  rendered  by  these  directors  to  the 
Bhareholders  wen  erroneons  or  false,  there  Is  no  allen- 
tion  that  they  were  ever  brought  to  the  notice  of  Uie 
appellant  except  by  Mr,  Gilmour,  or  that  he  knew 
nything  of  their  contents  before  November,  1842,  or 
that  they  were  ever  made  public  or  exhibited  except  at 
S  meeting  of  the  shardiolders.  Suppose  that  an  action 
Ibr  a  deceitful  representation  were  brought  by  Mr, 
Barnes  against  tlie  directory  whereby  he  was  induced 
to  pnrchsse  the  shares  at  &  sctiUous  value,  what  ftets 
M«  alleged  upon  this  record  to  support  the  aetiont 
Ur.  Bumes  himself  attributes  his  unlndcy  pnrchasa 
•ntizely  to  what  passed  between  him  and  Mr.  GU- 
uonr,  for  which  the  directors  are  not  answerable. 
Bat,  looking  to  the  accounts,  they  really  cannot  be 
said  to  be  talse  or  fiBudulent.  It  is  not  enougti.  to 
bestow  such  epitheta  upon  them,  it  upon  examma- 
tioD,  they  cannot  i>e  charged  with  falsehood.  But  the 
•ocounts  rendered  in  June,  1841,  and  June,  1842,  do 
not  state  what  is  false  j  there  is  in  them  no  falufica- 
ti^  of  figures:  they  give  a  true  statement  of  the  pre- 
miums received  and  the  adjusted  losses.  In  a  balance- 
dieet,  only  liquidated  items  can  appear  either  on  the 
debtor  or  creditor  nde.  The  compuunt,  that  the  ba- 
bnos-alieet  contidned  no  statemut  and  made  bo  esti- 
sute  of  pending  risks,  is  absurd.  Such  a  statement 
•mild  not  be  introduced  into  a  balaoce-eheet ;  and  if 
tiie  business  were  prudently  conducted,  the  greater  the 
amonnt  of  pending  risks  the  more  prosperous  was  the 
oonditioD  of  the  company.  Ko  estimate  could  be  made 
of  losses  thereafter  to  accrue,  unless  the  directors  had 
been  endowed  with  the  faculty  of  second  sight,  and 
could  have  discovered  the  diadows  of  coming  ehipwrecka 
and  captures.  The  grave  {>art  of  the  charge  against 
the  directors  really  resolves  itself  into  the  supposed  fic- 
titious dividends  of  16^.  per  cent,  ordered  in  June, 
1841,  and  of  7A  per  cent  ordered  in  June,  1842.  I 
repeat  what  I  threw  out  during  the  argument,  (and  for 
wnich  I  had  the  high  sanction  of  my  noble  and  learned 
ftiend),  that  it  Is  most  nefarious  conduct  for  the  direc- 
tors of  A  joint-stock  company.  In  order  to  miss  tiw 
nke  of  shores  which  they  are  to  disptm  o^  to  <ffder  a 
fictitious  dividend  to  be  paid  out  of  the  eapitol  of  the 
concern.  Dividends  are  supposed  to  be  p«d  out  of 
ivofits  only,  and  when  directors  order  a  dividend  to 
any  given  amount,  without  expressly  saying  so,  they 
Impuedly  declare  to  the  world  that  the  company  has 
made  profits  which  justify  such  a  dividend.  Ii  no  such 
profits  have  been  made,  uid  the  dividend  is  to  be  pcud 
ODt  of  the  capital  of  the  concern,  a  gross  fraud  has  been 
practised,  and  the  directors  are  not  only  civilly  liable  to 
those  whom  they  have  deceived  and  injured,  but,  in 
my  opinion,  they  are  guilty  of  a  conspiracy,  for  which 
they  are  liable  to  be  prosecuted  and  pnnisbed.  I  am 
one  of  those  who  think  tliat  Lord  Coehrano  was  un- 
justly convicted  of  conspiring,  by  feJat  mmours,  to 
raise  the  price  of  the  public  secunties  for  his  own  ad- 
Witaff^  and  to  the  injury  of  the  King's  subject^  who 
were  deceived;  but  no  one  has  gravely  doubted  that 
the  offsnce  imputed  to  him  amounted,  in  point  of  law, 
to  a  misdemeanour.  (Trial  of  Charles  Bandom  de 
Berenger  and  Others,  at  Guildhall,  8th  and  9tb  June, 
1814,  by  W.  B.  Gntney).  There  could  be  no  doubt, 
therefore^  that  a  con^incy  by  falsehood  (aa  by  a  ficti- 
tious dividend)  to  taise  fictitiously  the  market  valne  of 


shares  of  a  railway  oompany,  or  any  other  ioist-stod 
comi>any,  that  Uie  Queen's  sabjeds  maj  Mieetiql, 
and  injured,  and  that  at  their  exneaae  a  profit  av 
be  made  by  the  conspiraton,  would  be  sn  iwilirt^ 
offence.    Bnt,  setUng  aside  the  objsdiw,  that 
there  Is  no  sufficient  aQegafiim  to  eoanect  tht 
posed  fraud  vith  the  act  of  the  imdlaDt  is 
chasing  the  shares,  how  can  it  be  ssid  Qwt  the 
deud  was  paid  out  of  cai^tall    The  capital  gf 
company  consisted  of  the  IQ^OOOJ^  paid  of 
100.0007.  of  the  ci^ital  suheeribed.   The  IML 
adde  {or  payment  of  the  l&f.per  ocsit  in  Jui|lN^ 
and  the  700J.  for  payment  of  the  Z^.  per  cent.  mJi^ 
1842,  wne  Uikea  from  premiums  which  had  Ua«|| 
ceived  to  a  vastly  greater  amount  It  mi^  be ' 
prudent  to  order  those  dividends,  but  it  does  out  b 
that  they  were  ordered  fraudulently,  and  tltm  ii 
all^tion  that  ttiey  were  ordered  in  cooUoqditioa 
the  sale  of  any  snares^  either  for  the  bcacfit  tt' 
company  or  for  the  benefit  of  any  4tf  the  As ' 
There  is  no  surmise  even  that  the  diridendi  mn 
nected  with  any  traffic  in  the  dieres  itf  the  an] 
I  may  observe,  that,  in  audi  a  ccoocn  m  tUil 
must  be  infinite  difficulty  in  fixing  afiurdifidcsi 
railroad  companies  it  must  be  cunpssatiTdjwji 
there  ia  no  risk  to  calculate,  exce[4,peibipi(  tut 
killing  a  certain  number  of  her  H^jcstj'tntjK^ 
which  there  ought  to  be  a  handsome  man. 
directors  have  only  to  take  an  account  of  lempb 
outgoings,  and,  striking  a  balance,  to  sseertaiisv 
ing  to  Cocker,  how  much  is  to  be  asaibed  Ia 
share.   But  the  directors  of  a  marine  immaH  _ 
pany  must  look  to  the  probabilities  of  intntptf^ 
and  take  into  conudention  aocovnts  <rf  diM 
pests  to  which  ships  inrnnd  by  them  tnqr  ^"ft, 
exposed.    If  Uvea  ara  insand,  they  mut  tUaim 
the  approach  <tf  the  chokt»,and  the  watujjH^^ 
tions  adopted  to  meet  It.   This  month  then  ' 
grounds  for  agood  dividend,  and  the  uit  wwiM  | 
may  be  indispensable.   The  foot  is  alleged,  t^J^ 
ni^,  that  there  having  been  a  dividend  cdgwrfa. 
per  cent,  ui  June,  1842,  in  the  month  of  'w"*?9 
a  call  was  ordered  of  lOJ;  per  cent  '^^^'^^jS 
directors,  in  ordering  a  call  k>  soon  after  a  inMa,M 
been  severely  animMverted  upon;  hntitiBp"!'^ 
fectiy  justifiable,  from  the  varyinf  ehtsa*^* 
the  company ;  and,  at  any  rate,  Ur.  Bbhbi  m»I 
right  to  complain  of  it  aa  a  ground  for  tke 
of the  transAT,  for  he  himMUadmits  that  be  w 
aware  of  it  in  noromher,  184S,  bofon  he  bad  pvc 
the  shares,  and  before  the  transfer  wss  «eciW. 
sodi  a  owiddence  oi  dividend  and  call  be  ee 
proof  of  Insolvency,  then  he  wittingly  1mc*°|*' 
of  an  insolvent  company,  aid  there  fs  no  mtou 
saying  that  he  was  deceived.   But,  in  tmth,  be  wM 
fectiy  satisfied  with  bis  baigam  till  the  nbier 
calls  were  made,  for  which  the  originsi  «nun 
brought   I  believe  that  his  baigain  ^  *      ^  _ 
but  he  had  to  blame  only  his  own  "n'*',*"^ 
entering  into  it   If  hehad  made  toquiriesoftbeMB 

tors  or  the  actuaiy,  tiaelr  authorised  *«e°tiijpl^ 
formation,  he  probably  would  have  found  t«»"2 
losses  had  lately  arisen  which  could  net  ba»e  iy»g 
perly  introduced  aa  items  in  any  pieeeding  lew^ 
sheet;  but  be  was  probably  plsissd  with  •««f 
premiums,  and  calculated  thittiMse voeJd  >U  tuoia 
to  bo  pure  profit  However  tiiis  mjjbt,} 
the  nnanimons  opinion  of  the  Fust  I>iv»>« 
Court  of  Se«ion,  tiiat  he  has  not  avwwl  mtJJ 
which  entitle  him  to  be  released  fion  tlis  wfT^ 
into  which  he  deliberately  entered  as  a  • 


to  the  langoage  they  im^  all 
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Hsibittriet],  I  Alak  the  import  of  their  opinion  is, 
ll^IoiddiK  to  tin  ftots  wliieh  the  upellant  Aven, 
Mag  thoM  fluts  to  1w  tnilk  without  regardii^ 
■illT  TitDpentiro  epttlieta,  they  do  not  malce  ont  any 
mm  ftuA  pfMtised  upon  him,  and  that  he  mnst  be 
Atofofler  nora  the  eneets  of  his  own  imprndence. 
kt  these  reason,  my  Iiords;  I  more  yonr  Lordships 
M  tbe  hiterloGotor  appealed  from  be  affirmed,  with 
Mb. 

Lord  Bbodqhim.^ — ^Mr  Lords,  I  entirely  agree  with 
ifKbte  sod  learned  fnend  in  the  conclnsions  at  which 
tltts  Btrired;  and  after  the  very  able  and  elalKtrate 
■nnr  is  wluch  he  lias  gone  Into  all  the  pointa  of  this 

Bboth  into  the  leas  important  technical  matters 
iriiidi  Iw  ptefteed  hb  awament,  and  into  the 
Wbof  the  case  itself  as  to  the  allegationa  and  as  to 
bliKtsjnoTed,  I  so  enUrely  go  tiong  with  him  la  hb 
vr,  (with  one  exception.  Indeed,  with  vhieh  I  am 
tnt  to  qnalify  my  assent),  tliat  it  is  onneeessary  for 
li  Isog  to  detain  your  Lordships.  My  Lords,  ia  tin 
MtMce,  with  respect  to  the  preliminary  objection 
Ilia  was  talcen  at  the  bar,  which  appears  to  me  to 
In »  force,  I  wish  to  state  thatlam  not  for  rerersing 
Ifa  decree  in  respect  of  tint  preliminary  objection— I 
tau  the  objection  that  both  actions  were  not  compe- 
before  the  Coort  when  they  gave  th^  judgment. 
1^  Lord  FoUerton  wea  a  tbtj  strong  expreaaion,  and 
Ita  thst  ezpres^n  of  Lord  Follerton,  in  his  most 
It  jndgattnt,  tiie  axsnmenC  for  the  appellant  at  the 
R  M  seen  prfndpwy  rested.  Hy  Lords,  I  do  not 
Ilk  it  is  necBSsary,  In  rapport  of  the  judgment  below, 
rti  ni^ort  of  onr  affirmance  of  tlmt  jndgmrat,  to  aay 
it  Ihi^  elftet  of  a  recUming  petition  was  to  bring 
A  aefion  before  the  Inner  House  as  if  they  had  been 
j^oteed.  Conjoining  two  actions  is  pars  jndieis,  as  is 
idd  in  the  Scotch  law  and  pnwtice ;  and  there- 
it  I  im  aawilling  to  say  what  the  effect  of  a  reclaim- 
■K  note  it,  and  whether  tint  might  be  supposed  to 
Bpplf  the  defect  of  an  inteilocntor  coniotning  the  two. 
it »  quite  Qonecessary  to  state  tiiat,  because  I  think 
^  it  Eitsl  to  it ,  wtilcll  my  noble  and  learned  friend 
wi|n«!f  remarked,  and  upon  which  I  rest  my  opinion 
'Kiv  %  saffictent  ground  in  itself,  that  this  was  not 
vjnUA  to  it  tbe  proper  time  and  place.  This  objec- 
w  ought,  past  aU  doub^  to  hare  been  taken  in  the 
nrt  below,  whm  it  was  not  taken;  and  whether  the 
■uioung  note  had  so  large  an  eifect  or  not,  at  all 
tab  thi  mdalmiiv  note  Drought  both  action^  as  I 
[*i>t>Bd,  before  the  Inner  House;  and  with  the  re- 
ntugnote  the  Court  had  to  deal.  The  recblming 
■(  was  the  groand  upon  which  the  Coort  were  callea 
Into  decide;  it  was  upon  the  reclaiming  note  that 
■  jidment  proceeded.   Thou  I  say,  that  it  is  quite 

aid  for  me.  In  <Hder  to  enable  me  to  dispose  of  this 
y  technical  objection,  to  sav  that  it  was  not  token 
■HKpioper  time  and  place.  Mt  Lords,  the  next  point 
Ht  wu  nude  in  this  case  raiseu  a  doubt  with  respect 
hluL^  of  this  House  in  a  case  which  I  heard,  and 
^ydt  I  moTcd  your  Lordships  to  give  judgment,  re- 
l"^tlt»  dseidon  of  the  Court  below— the  esse  (tf 
?|*i"sU  T.  JlfaaN^  to  which  nay  noble  and  kamed 
^j' w  illaded,  and  to  which  Xhave  had  an  oppor- 
'■vsFnftrrif^  both  iming  the  argument  at  the  bar 
« lebeequenUy.  Then  is  no  doubt  whaterw  as  to 
Mt  deeiiioQ'-I  hold  by  it  still ;  and  there  can  be  no 
nH  whaterer  that  it  cannot  be  riiaken.  It  was  an 
gw&om  the  Court  of  Session,  the  pursuer  luring 
■M  the  fiKits  (m  wUch  he  founded  m  his  summons 
P*^^deaeendence.  I  go  along  with  my  noble  and 
"^Md  friend  m  his  praise  of  the  able  statement  of  my 
^Hamy  in  Us  raluable  tract  upon  the  subject. 
'Mou  with  him  in  gnaUy  rsgrettinr  that  the  sum- 
*UBiia  the  condescendence  separate  the  two  matters; 
z^^xuoiaons  is  partty  writ  and  partly  declaration; 
^     condescendenee  eupplies  what  is  wanting,  and 


that  without  haring  the  condescendence  plus  the  sum- 
mons you  do  not  see  the  whole  of  the  pnrsuei's  ease. 
X  ^reatiy  re^t  that  the  summons  should  be  a  mere 
wnt,  and  the  condescendence  a  declaration.  It  Is  muoh. 
better  to  keep  the  two  apart.  But,  be  that  as  it  may, 
the  mere  writ  bringing  into  court  is  not  the  office  of  th« 
summons.  It  goes  a  great  deal  fbrther.  Id  that  case  It 
was  held,  tliot  uie  pursuer  having  stated  the  facts  upon 
which  he  founded  in  bts  summous  and  condescendence 
which  brought  the  whole  cause  Into  court,  and  wtiich 
the  defenders  had  fully  and  explicitly  answered,  it  was 
too  late  for  them  to  deny  the  relevancy  of  the  facts. 
Therefore  the  case  was  remitted  to  the  C^urt  of  Sesdoa 
with  instructions;  because,  after  yon  have  pleaded  issu- 
ably  upon  the  merits,  it  is  too  late  to  demur  generally. 
In  my  observations,  I  therefore  say.  "  In  the  first  place^ 
their  Lordships  have  mistaken  the  snaps  in  which  it  was 
bronghi  forvrard ;  secondly,  they  hare  mistaken  their 
office  in  dealing  with  the  answer  and  the  condescendence 
at  that  stage;  and,  last  of  all,  even  if  they  had  been 
right  in  the  period  of  time  of  so  dealing  with  it,  if  it  had 
been  a  motion  in  arrest  of  judgment,  or  a  motion  for 
entering  up  judgment  non  obstante  veredicto,  or  an 
argument  upon  demurrer,  yet.  in  tbe  third  place,  the^ 
have  confounded  two  ntterl;^  distinct  subjects  of  consi- 
deration, namely,  the  question  of  law,  whether  or  not 
tlie  pursuei's  averment  amounted  to  a  claim  in  law, 
with  the  question  of  fact,  whether  this  averment  was 
true  or  not."  There  can  be  no  doubt  how  to  deal  with 
a  ease  of  that  sort.  But  it  does  not  affect  t^is  case  in 
the  smallest  degree,  and  no  support  can  be  gathered  for 
the  appellants  eontention  in  this  case  from  that  un- 
doubted decision.  As  to  the  third  technical  point  als^ 
I  entirely  concur  with  my  noble  and  learned  friend. 
Now,  my  Lords,  we  come  to  the  argument  upon  the 
merits.  There  u  a  rery  ^reat  difference,  as  my  noble 
and  learned  Mend  lias  pointed  out,  between  a  matter 
executory  and  a  matter  executed.  Thus,  for  instance, 
if  you  liare  a  bill  for  a  specific  performance,  much  less 
misrepresentation  and  fraud  may  oe  necessary  to  answer 
that  bill,  and  to  call  upon  the  Court  to  refuse  to  decree 
specific  performance,  than  would  be  required,  after  the 
execution  of  tlie  contract,  to  set  it  aside.  After  the  con- 
tract is  executed,  it  would  require  a  great  deal  more 
striittent  proof  of  fraud,  ioba  dans  locum  contractui,  to 
set  aside  an  exeented  contract,  than  would  be  required 
to  prerent  apecifie  performance  if  the  matter  had  rested 
in  fieri,  and  had  1>eeu  executory  merely.  That  was  very 
distinctly  stated  In  a  celebrated  case  in  this  Rouse- 
celebrated  on  account  of  the  length  of  the  litigation  and 
its  importance,  and  also  on  account  of  the  eminence  of 
the  partly  namely,^arHs  v.  ^m&te,  which  was  heard 
by  Lord  Plunkett  and  Lord  Eldon,  and  myself,  I  think 
in  the  year  1831.  In  that  case  that  principle  was  very 
fully  illustrated.  But  it  is  a  matter  post  all  doub^ 
ana  requiring  no  farther  argument  or  consideration. 
But  here  was  a  contract  executed.  Mr.  Bumes  had 
purchased  the  shares,  and  he  resists  the  calls  made 

rn  him  by  force  of  tliat  contract.  Under  these 
umstanees  it  would  require  a  very  strong  ease  of 
fraud— It  would  requirs  iMt  merely  a  genenl  aver- 
ment that  there  had  been  irregular  conduct  ou  the 
part  of  the  directors,  not  onljr  a  general  aTerment 
tliat  they  had  behaved  trickily.  If  1  may  so  speak, 
but  there  most  be  legal  fraud— it  must  be  dolus  dans 
locnm  contractui.  It  is  not  enongh  for  a  man  to  say» 
"  If  you  had  not  given  such  an  appearance  of  the 
flourishing  state  of  affairs — if  you  had  not,  by  paying 
dividends  out  of  capital,  and  by  making  the  public  In- 
lieve  that  you  were  paying  tbem  out  of  profits,  given 
this  flourtniing  appearance  to  the  concern  by  your  own 
acts  and  deeds,  I  snould  never  have  bought  my  shares.** 
That,  I  say,  is  not  enough.  Ton  must  shew  that  there 
has  been  some  spedflo  Irauduleat  contract  ok  the  part 
of  those  Aceetots— some  grossly  fraudulent  eonobct. 
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which  gave  rise  to  the  particular  contract  in  question* 
It  is  not  a  general  averment  of  dolns — it  mustM  dola 
dans  locum  contraetni.   That  is  the  language  of  the 
civic  law,  which  all  nations  have  followed,  and  the 
general  principle  of  which,  in  all  matters  of  personal 
contract,  is  the  law  of  all  Europe  at  this  moment.  Now, 
here  there  is  no  averment  of  any  such  fraud  as  that; 
and,  as  my  noble  and  learned  friend  has  well  pointed 
out,  if  there  had  been  such  an  averment,  there  is  a 
failure  of  proof ;  because,  take  the  instance  of  the  1500/. 
which  was  paid,  and  of  the  7001.  afterwarda— both  those 
dividends  were  paid  ont  of  premiums.   It  will  not  do 
*?  «ay»  "  If  you  had  set  down  the  premiums  on  the  one 
Bide,  and  the  losses  on  tlie  other,  the  gains  and  the  losses 
would  have  so  counterbalanced  each  other,  that,  strik- 
ing a  balance  between  the  two  at  that  particular  mo- 
ment when  those  two  dividends  of  16/,  and  7/.  per  cent, 
were  declared,  thejr  could  not  hare  paid  then^  out  of 
premiums.   That  is  not  enough.   That  is  not  snffi- 
cienUy  fraudulent  conduct  happening  before  the  con- 
tract, and  not  connected  in  any  way  with  the  contract, 
to  vitiate  the  proceedings  to  which  the  party  may  be 
■aid  to  have  been  so  induced.   My  Lords,  to  illustrate 
«ie  proposition,  that  it  is  not  every  false  representation 
to  act«  and  deeds,  whether  by  the  conduct  of  an  owner 
of  property,  or  by  the  conduct  of  a  body  mch  aa  a  rail- 
way company,  represented  by  the  directory  that  would 
vitiate  any  contract  that  may  be  made,  because  those 
false  representations  by  the  proprietor  or  by  the  com- 
pany may  be  said  to  have  supplied  a  motive  for  the 
party  contracting  with  them ;— to  illustrate  that  propo- 
wtion,  I  will  put  this  case ;  but  first  of  all  let  me  say, 
that  I  beg  to  be  understood  as  entirely  going  alone 
with  thoM  who  view  with  the  greatest  severity  the 
eonduct  of  railway  directors  in  declaring  dividends  to 
be  paid  ont  of  capital,  because  I  consider  that  that  is  of 
ItseJf  a  most  vicious  and  fraudulent  course  of  conduct- 
it  is  telling  the  world  that  their  profiU  are  large,  when 
it  nay  be  that  their  profito  are  nil,  or  that  their  losses 
are  large,  with  no  profits— it  is  a  fiilse  and  fraudulent 
repr^tation  bvact  and  deed,  much  to  be  reprobated  • 
and  I  go  the  fiill  length  of  what  mv  noble  and  learned 
fi-iend  has  laid  down,  that  it  would  be  a  just  ground  if 
a  course  of  conduct  of  this  sort  were  pursued,  coupled 
with  such  circumstances  as  clearly  to  shew  a  fraudulent 
intent,  for  proceedmgs  of  a  graver  nature  against  these 
parties.  I  entirely  go  along  with  my  noble  and  learned 
Inend  m  that  position,  as  well  as  in  the  illustration 
which  he  made  use  of,  namely,  that  there  was  a  clear 
gronnd  m  law  for  indicting  my  Lord  Dundonald,  then 
l*rd  Cochrane,  and  his  relative,  Mr.  Butt,  and  others, 
for  a  conspiracy,  but  that  the  verdict  was  wrong;  be- 
came, I  think,  the  verdict  was  not  borne  out,  I  mean 
as  fiir  as  Lord  Cochrane  was  concerned.   Mr.  Johnson 
fled,  and  there  is  no  doubt  that  he  was  guilty;  but 
Lord  Cochrane  and  Mr.  Butt,  in  my  opinion,  wm  not 
guaty,  and  they  were  erroneously  convicted.   I  was 
counsel  in  the  cause,  and  therefore  I  may  be  sdd  to 
have  viewed  it  with  prejudice  at  the  time;  but  I  have 
un^  fully  considered  it,  and  I  was  one  who  gave  the 
advice  to  his  late  Majesty  to  restore  Lord  Cochrane  to 
hu  rank,  as  havinjj  been  erroneously  convicted.  I 
never  should  have  given  that  advice  to  my  sovereign, 
notwithstanding  the  illustrious  services  of  that  noble 
lord,  if  I  had  not  believed  that  he  had  been  wrongly 
coovicted  ;  but  that  there  was,  in  law,  a  conspiracy  for 
Irhich  a  judgment  of  an  infamous  nature  might  pass 
npon  the  partiea  who  were  guilty  in  point  of  fact,  I 
have  no  doubt,  anv  more  than  my  noble  and  learned 
mend.   But,  my  Lords,  T  was  just  going  to  illus^te 
the  point  by  this  case.   Suppose  that  a  landlord,  in 
order  to  make  it  appear  that  his  tenants  an  very 
flourishing,  and  that  his  estate  is  very  valuable,  remits 
privately  rent  to  his  tenant— suppose  he  enabks  that 
tenant  to  live  very  comfortably,  and  even  laxnxioaaly, 


in  a  comfortable  farm-house,  and  tupponng  ill  thi 
while  that  tliis  is  owin^  to  bis  remittii^  the  tnit,  id 
perhaps  even  out  of  his  capital  AeAng  wmtOA^  nm 
for  the  tenant — and  suppose  that,  in  conaequciKe,  Lnj 
A.'s  or  Sir  John  B.*b  tenants  are  aoppowd  to  be  fn 
flourishing,  and  his  estates  to  be  vny  nliut)I^-M| 
suppose  the  consequence  of  that  is,  that,  after  t^htn 
got  this  name  in  the  world  for  five  or  nx  yens,  t  aa 
cornea  forward  and  bids  for  the  estate,  or  t  lanf 
oomes  forward  to  bid  for  and  take  the  brm~il 
be  a  very  strong  case  to  say  that  this  Uttle  mumi 
of  the  landlord  to  make  things  ^ipearcomEDTtiliic,«l| 
better  than  they  really  were,  would  besaehs  &aiB| 
would  entitle  the  tenant  who  had  taken  the  fvn,«Uij 
he  was  called  vpoa  to  pay  his  rent,  tosa^f^Obiita^ 
all  owing  to  ray  seeing  my  predecessor  ia  nch  «■» 
fortable  circumstances  that  1  was  Indoced  to  b«e«| 
your  tenant ;  therefore  I  will  not  answer  yooreall-dt 
rent  being  in  the  nature  of  the  call  here— I  viD  hI 
answer  your  call  for  my  instalment,  my  next  bd^ 
year's  rent ;  it  is  a  fraud  you  have  comniittcd,  id 
therefore,  though  I  have  executed  the  contnet,  jm 
have  yourself  to  blame."  I  donotkDow,iftbaewBi 
a  bill  for  a  specific  performance  of  a  lease  vbid  id 
not  actually  been  taken  by  the  tenant,  hov  lit  id 
would  be  an  answer  to  that  Inll;  batlaacBn&liit, 
that  no  Court  of  equity  would  set  aside  s  eootnct* 
a  lease  which  had  been  executed  under  thoiedn»| 
stances.  My  Lords,  upon  the  remunin;  pirb  of  tUi 
case,  my  noble  and  learned  friend  having  bo  dibuttdr 
argued  them,  I  do  not  think  it  neceaury  to  dwtll  I 
^ree  entirely  in  the  (mdcIunods  at  which  be  bai» 
n  ved,  and  I  am  of  opinion,  first,  that  then  ti  lu  ni 
fraud  relevantly  alleged  as  would  be  asufBaertisJ"" 
to  the  action ;  and,  secondly,  that  there  ii  >  toul 
sence  of  proof  of  such  fraud  as  would  entitle  thejpiig 
to  have  the  contract  set  aside.  I  therefbie  env  i 
agree  in  and  support  the  motiMi  of  my  aobk  ■sllaml  j 
mvni^Interloaiter  ^^Irmedf  witi  Mif*. 


VICE-CHANCELLOR  OF  ENGLAKITS  COW"''  i 

Stdabt  v.  Stuxrt. — Jme  12. 

PracHce — Jitriidic^m. 

The  Vke-Oianeellor  of  E.  has  noJnritdittimia}f»* 
Motion  to  dtMchargey  on  Aocovnl^  Imgdai^^]^ 
Order  made  as  of  courte^  at  the  SoUt,  ia  •  Cm»»\ 
tie  Court  of  the  Vke-Oimc^or  o/B, 

This  was  a  motion  to  discharge  an  order,  oI>t>>'>'^*i 
petition,  as  of  course,  at  the  Roll^  (<a  the  ^liw  )*| 
give  security  for  oorts,  on  account  of  inr^altri^*  ^ 

jP.  7*.  WTtiUy  in  support  td  the  motion. 

W.  Pole  objected,  that,  the  order  having  been  <J- 
tained  at  the  Rolls, his  Honor  had  no  jurisdictioo^| 
the  objection  to  it  was  irr^larity.  { Viiittri  t.  n»  I 
(er,  6  Hare,  321 ;  see  Cartwrigkt  v.  Smiti,  6  Bwt.  IB; 
NoioeU  V.  Wkitaker,  6  Beav.  407;  St.  rtttor  r.^m- 
r«a,6Beav.  684;  see  fToto  v.  Pewy,  ante,  ^  W 

P.  T.  White  stated,  that  though  the  order  *M«n- 
trary  to  the  practice  of  the  Court,  still  it  ^**3J 
face  of  it,  r^ular,  and  as  such  camewitlun  hiiH'**' 
jurisdiction.  His  Honor  might  amend  the  noho  if 
striking  out  the  words  "  fbr  irregularity." 

Vick-Chanckllob. — What  you  mean  to-  *y  i^ 
though  your  noUce  of  motion  says  that  it  i<  ''^"J^' 
yet  it  is  in  fact  not  irregular, and  yen  wish  t*"^ 
dtschaiged  on  the  merits.   I  must  take  it  to'J""* 
gular,  if  you  say  it  is  ao.— Notion  n^9*id,  mik  tm 
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feCE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

mJl-Ouulnidi<m — Residuary  Ltyaiee— IVuitet— 
Kifi  »  Ewtutor— Precatory  Truat—lVordM—**  IVell 

kiMM/*-**  Fiem  and  fVitM'—  mils  Ac^Mort- 

pimAeL 

Tatatrix  made  ker  Will  in  1835,  which  the  be- 
veatM  mrious  eharHabU  and  other  LcgaeieSy  and 
sM  to  S.  p.  SOOO/.,  and  a  like  Sum  of  SOOO/.  in  Ad- 
Mm,  far  the  Trouble  the  would  have  in  acting  a* 
ioeatrix.  She  then  gave  further  charitable  and  other 
f^aria  and  tpeeifU  BequeetMj  and  then  gate  all  the 
ktidm  of  ker  Personal  Estate  to  the  said  S.  P.,  her 
MOtfon,  A  dministrators,  and  Assigns^  well  knowing 
k  At  will  tsate  a  good  Use^  anid  dispose  ofit  in  a 
fmaer  in  Accordance  with  ay  Views  and  fVishes" 
«r  Papers  were  found  in  tha  Testairi^s  Ifmd- 
nhV»  wdiOtdf  imiignsd,  and  wuMuladf  whuA  were 
nSM  after  the  Dote  of  the  Wills  Ad,  m  wMeft  she 
mti  various  Persons^  and  designated  various  ehari- 
^Inttitutions,  as  Ohjeets  of  her  Bounty^  and  gave 
^irtdiait  for  Money  Mng  latd  out  in  Land  for  ehari- 
Purposes.  The  WUU  and  a  Codicil,  and  one  other 
*9ftr  were  admitted  to  Proof  but  these  Four  Papers 
ere  tM:^Held^  that  S.  P.  did  not  take  the  Residue 
^alfyf  but  was  a  Trustee  for  the  Next  of  Kin  ^the 
'atatris;  and  a  R^erenee  was  directed  to  the  Master 
I  itpiire  and  state  whether  the  Views  and  Withes 
mtning  the  Disposition  of  the  Residue^  which  were 
imwMtfjn  the  Will  of  the  Testatrix,  were  ever  and 
im  ie^ared  or  made  tnown  by  htr,  in  and  by 
Vln^nmeaty  Paper^  or  Wri^g^  or  fnslntments, 
'apart,  or  WrUings. 

hi.     a  suit  inBtitated  for  the  Administrntion  of  the 
omI  istate  and  effects  of  a  tcstatrut,  and  for  other 
jpom.  The  principal  qaeslion  arose  on  tiie  will, 
\ws»  na^iDed,  undated,  and  unatteeted  papers, 
mler  the  following  eireainataneear— The  Hononrable 
Fnnw  Harley,  b/  her  will,  dated  the  Uth  Hay, 
183s,  atde  nveral  bequests  of  itoek  to  varioiis  ehari- 
vis,aA  gave  peenniary  legacies  to  many  persons,  and 
"Mog  Uiem  the  following :—"  To  Surah  Penny,  of 
URit  Jtmes-street,  Bedford-row,  3000/.,  and  a  like 
■B  of  3000/.  in  addition,  for  the  trouble  she  will  have 

■  Kting  as  my  executrix;"  and  after  giving  various 
Amities  and  other  charitable  be^nesfs,  and  pecuniary 

qiccifie  legacies,  the  testatrix  concluded  as  fol- 
And  uistly,  as  to  all  the  rest,  residue,  and  re- 
■Mder  of  my  personal  estate  and  effects,  subject  to, 
■d  cbargeBble  with,  the  aforesaid  several  legacies  and 
ttiBitiea,  save  and  except  such  of  them  as  are  of  a 
witabte  nature,  which  I  exclusively  charge  upon 

psrtof  the  said  personal  estate  as,  by  law,  T  am 
npowered  to  charge  therewith,  and  not  out  of  any  part 

■  n;  lands,  tenements,  or  hereditaments,  I  give  and 
Mqoeath  the  same  unto  the  selA  Sarah  Fenny,  of  Great 
•JJKMtTwt,  Bedford-row,  her  executors,'  adminis- 
wor^  and  assigns,  well  knowing  that  she  will  make 
*|(kn1  nae,  and  dispose  of  it  in  a  manner  in  accordance 
•™  tny  views  and  wishes;  and  I  hereby  appoint  the 
■w  Sarah  Penny  sole  executrix  of  this  my  last  will 
■fl  testament,  revoliing  all  former  and  other  wills 

at  any  time  heretofore  made,  and  decUrlng  this 
WW  to  form  my  hut  will  and  testament."  The  teata- 
«x  mads  Mie  codicil  in  1836,  and  left  another  paper, 
w«ted,  but  which,  with  the  will  and  codicil,  were 
pjed  in  the  Prerogative  Court.  From  the  affidavit 
•«w  Penny,  swmn  in  the  Prerogative  Court,  it  ap- 
PJjwthat  no  will,  or  codicil,  or  other  testamentary 
*Mtwn  had  come  to  her  hands,  except  the  will 
W  two  codicils  (as  proved), "  which  said  will  and  two 
tMinhwm,  at  the  deceased's  death,  found  in  a  box  in 
Xtnmn,  which  box  site  was  in  the  habit  tsIS  taking 


with  her  from  plaee  to  place,  and  in  which  she  kept  her 
papera  of  moment  and  concern.  Inclosed  in  an  outer 
cover  or  wrapper  made  of  an  old  newspaper,  being  a 
number  of  the  St.  James's  Chronicle  for  the  month  of 
January,  1836,  closely  sealed  up  with  the  deceased's 
own  seal."  It  also  appeared  that  there  was  a  paper, 
(A),  the  draft  of  the  will,  and  four  other  papers,  f  B,  C, 
D,  and  £),  the  same  being  all  in  the  testatrix's  nand- 
writing  ....  all  which  puwrs  are  without  date,  and 
were  found,  at  the  deaUi  of  the  said  testatrix,  loosely 
lying  in  her  writing-desk,  wlthont  any  envelopes  or 
outer  covers."  The  affidavit  also  stated  that  the 
paper  B  was  written  In  Ink,  the  papers  C,  D,  and  E 
bemg  written  in  pencil.  Paper  B  was  as  follows:— "  It 
is  my  desire  that  Mary  Lyford  and  Thotnas  Whcatley, 
if  living  with  me  at  my  death,  shall  have  an  annuity  of 
30/.  a  year  during  the  term  of  their  natural  life,  free 
of  legacy-duties.  I  give  to  St.  George's  Hospital  the 
snmoflOOO/.;  to  the  Middlesex  Hospital  and  the  St. 
Mar>'lebon6  Hospital  the  sum  of  1000/.  each ;  to  the 
Charing- cross  Hospital,  the  London,  the  Fever,  the 
Ophthalmic,  and  the  Consnmptive  Hospitals,  600/. 
eacli;  to  St.  Ann's  School,  the  London,  Orphan, 
and  the  Infiint  Orphan  Asylums,  1000/.  each;  to 
the  National  Benevolent,  1000//  to  the  Propa^ 
tion  of  the  Gospel,  and  the  Society  for  Promoting 
Christian  Knowledge,  1000/.  each;  to  my  goddaughter 
Mary  Prior,  1000/./  to  my  goddaughter  Frances 
Darbv,  1000?./  to  mv  goddaughter  Maria  Frances 
Owen,  1000/.;  to  the  fchurch  Building  Fund,  6000/." 
Paper  C— "  My  dearest  friend,— You  will  see  by  my 
will  that  I  have  appointed  you  my  sole  executrix  and 
residuary  legatee,  being  well  aware  of  your  peculiar 
integrity  in  fulfilling  my  wishes.  In  law,  I  cannot 
leave  much  of  my  property  in  charities;  I  therefore 
request  that  you  will  consult  with  Mr.  Harrison  in 
what  manner  you  can  carry  my  wishes  into  effect. 
This  paper  must  not  appear.  I  wish  some  land  to  he 
purchased,  and  Ax.  almshonses  erected  and  endowed 
in  the  same  manner  as  those  at  the  Hay;  a  muble 
tablet  to  be  put  up  In  Brampton  Church  to  theroemonr 
of  my  dear  father,  mother,  brother,  sister,  and  self; 
lOOO/.  to  the  Propagation  of  the  Gospel ;  Miss  Margaret 
Hewdl,  daughter  of  the  late  Benjamin  Hewell,  20/. 

Sir  annum  during  the  term  of  her  natural  life;  to 
recon  Infirmary,  1000/./  to  give  at  the  rate  of  600/. 
towards  building  churches,  where  there  are  to  be  free 
sittings  for  the  poor;  to  build  and  endow  a  school 
for  girls  to  be  taught  reading,  writing,  plain  work,  and 
their  duty  to  their  God;  20/.  per  annum  to  each  of 
six  cleigymen's  daughters  that  are  old  and  infirm ; 
to  Mr.  Harrison,  10,000/.  for  his  faithful  services.** 
Paper  D.— «  My  wishes— F.  Hariey.— The  school  I 
built  at  Cowley  1  wish  to  be  endowed,  with  a  mlaiy  to 
the  schoolmistress  of  30/.  per  anovm,  the  sole  control 
of  which  to  be  vested  In  the  rector  of  Cowley.  I  like* 
wise  wish  to  leave  600/1  to  the  poor  of  Cowley,  the  in- 
terest to  be  laid  out  In  any  way  the  rector  thinks 
best  at  Christmas.  I  leave  lOO/.  to  my  goddaughter 
Frances  Darby;  to  my  goddaughter  Mary  Prior, 
1000/./  to  Caroline  Watchurst,  1000/./  to  Augusta 
Maryon,  600//  to  Sophia  Kennydy,  600/./  to  Miss 
White,  100/./  to  Mrs.  Evans,  500/./  to  E.  Dalton,  Esq., 
200/./  to  Mrs.  Harrison,  1000/./  to  Wheatley  and  Ly- 
ford, 30/.  per  annum  during  their  lives;  my  law  books 
to  William  Hitliard,  and  100/./  my  book  on  divinity 
to  Joseph  Hilliard,  and  100/./  to  the  Society  for  Bet- 
tering tlie  Condition  of  the  Poor,  100/.— F.  Hariey." 
Paper  E.— "  Directions  for  Hisa  Penny.— A  piece  of 
land  to  be  purebwed  In  a  convenient  spot  near  a  mar- 
ket town  in  Brecon  or  Herefbrdshir^  and  almshouses 
erected  on  the  same  plan  as  those  at  the  Hay.  with  a 
gwrden  to  each,  and  20/.  per  annum  toea.:  lUlowuiee 
to  each  woman;  a  marble  table  to  he  put  up  in 
Btampton  Charch  to  the  memoiy  of  my  dear  father, 


Digitized  by  Google 


90S 


THE  JUKIST. 


motheTf  brother,  sisteri  and  sel^  plain  but  handsome; 
1000/.  to  the  Missionary  Society;  ditto  to  the  Bible  So- 
ciety; and  5000/.  to  the  build^e  of  difibrent  churches, 
where  the  seats  will  be  free  tor  the  lower  class  of  people; 
fiOO/.  to  the  ;  300/.  to  the 

Humane;  300/.  per  annum  for  yourself  to  keep  a  car- 
riage during  your  life,  at  yoor  <(ecease  to  be  distributed 
In  charities  aa  ^ou  think  proper."  The  bill  was  filed 
by  Thomas  Bnegs  and  Tniomas  Cartw  Bri£Ks»  the  exe- 
cuton  of  the  wUI  of  Edward,  fifth  Earl  of  Oxford,  and 
"Earl  Mortimer,  airunst  Sarah  Penny.  The  bill  stated 
the  will,  the  codicil,  and  unattested  paper  or  second  codi- 
cil; and  the  death  of  Miss  Harley  on  the  26th  Novem- 
ber, 1848,  leaving  her  brother,  the  Earl  of  Oxford,  her 
sole  nejct  of  kin,  who,  on  the  28th  December  following, 
also  died,  having  by  his  will  appointed  the  plaintitra 
his  executors :  that  he  made  a  codicil,  but  it  did  not 
affiact  such  appointment,  and  the  same,  with  the  will, 
were  duly  proved  by  them  on  the  25th  January,  1840 : 
that,  being  advised  that  the  will  of  the  testatrix  was 
inoomplete  and  informal,  the  plalnUfib  opposed  the 
probate  thereof;  but,  nererth^a^  the  same,  and  codi- 
cU,  and  unattested  paper  woe  admitted,  and  probate 
(tf  thoae  three  instruments  was  granted  to  the  aeSA  Sarah 
Fenny :  that  the  greater  part  of  the  legacies  and  an- 
nuities given  by  them  had  lapsed  by  the  death  of  the 
]wrties  within  the  testatrix's  lifetime,  whereby  the  re- 
sidue was  of  very  large  value:  that,  being  advised  thai^ 
it  not  appearing  by  the  said  will,  codicU,  and  memo- 
randum, or  any  of  tbem,  tliat  Miss  Penn^  was  entitled 
to  take  the  r^doe  beneficially,  the  said  earl,  as  the 
sole  next  of  kin  of  the  testatrix,  was  entiUed  to  all  the 
clear  residue  of  the  personal  estate  and  effects.  The 
bill  charged  and  submitted,  that,  br  stat.  1  Will.  4,  c.  40, 
(the  Wills  Act)>  the  defendant,  oetng  the  executrix, 
was  conititnted  a  trustee  of  oU  nndiaposed-of  residue 
on  behalf  of  the  next  of  kin ;  and  that,  by  virtue  of 
the  same  statute,  she  was  precluded,  as  executrix,  from 
cluming  any  beneficial  interest  in  any  undispoeed-of 
residue,  unless  it  appeared  by  the  will  that  it  was  the 
testatrix's  intention  that  she  should  take  beneficially : 
charged,  that  no  such  Intention  appeared  on  the  wul, 
hut  the  contrary  was  evinced,  by  her  having  a  legacy 
of  3000/.,  and  a  further  legacy  of  3000/.,  expresslv  for 
her  trouble  as  executrix ;  ana  that  the  papers  B,  C, 
D,  and  E,  after  set  forth,  clearly  demonstrated  that  she 
was  not  to  take  a  beneficial  interest  in  the  residue, 
exc^t  as  to  the  provision  made  for  lier  in  paper  E ; 
charged,  that  the  testatrix,  being  desirous  of  giving  her 
I«operty  to  charitable  purposes,  and  being  aware  tliat 
the  sune  would  be  void,  orroDged  and  agreed  that  the 
defendant  should  carry  such  Into  effect,  and  that  the 
testatrix  should  execute  her  will  so  that  tlw  same  sihould 
not  appear,  and  should,  by  private  letter  or  other  writ- 
ten paper,  declare  or  explain  to  her,  the  defendant,  her 
wishes;  and  that  the  defendant  undertook  and  agreed 
with  the  testatrix,  that,  to  the  extent  of  any  chantable 
gifts  or  bequests,  she  would  carry  into  effect  the  testa- 
vix's  wishes  and  views,  expressed  or  thereafter  to  be  so 
expressed :  charged,  that  the  testatrix,  on  Uie  faitli  of 
such  secret  understanding  and  promises,  bequeathed  the 
residue  of  her  personal  estate  and  effects  as  mentioned  in 
the  will :  charged,  that  no  valid  declaration  of  her  wishes 
waa  ever  made,  but  in  furtherance  (as  the  defendant 
allied)  she  wrote  and  »gned  certain  papery  &c.  The  bill 
than  aet  out  the  papers  B,  D,  and  and  proceeded  aa 
follows:—**  That  the  aid  dMendont  aUeges  and  insists 
that,  by  virtue  of  such  aforesaid  written  papen,  a  v^id 
trust  was  and  is  effectually  declared  by  theaaid  testatrix 
of  the  reddue  of  the  personal  estate  and  effects  of  the  said 
testatrix ;  and  that  the  said  defendant,  being  willing  to 
perform  and  execute  the  said  alleged  trust,  is  entitled  to 
distribute  the  same  accordingly:  charge  the  contrary 
thereof,  and  that  the  trust  so  attempted  to  be  declared 
is  in  contravention  of  the  law,  and  the  nii  pepea  on 


insufficient  to  create  a  trust,  and  leave  the  afbnsdin> ' 
ridne  undisposed  of,  and  in  consequence  thenof  4i 
plaintlfis,  as  rach  executors  of  the  next  of  kia  rf  &| 
testatrix,  are  entitled  thereto;  and  thai  the  sddj^i 
fendant,  Sarah  Penny,  is  and  ought  to  be  dedmifi 
trustee  of  the  residuary  personal  estate  of  tht  mUi^ 
tatrix  for  and  on  behalf  of  the  plainttffa,  u  mA 
enters:  charge  that  the  add  defendant,  Sanh  haft 
ought  to  set  forth  and  declare,  whether,  yrwiJ 
or  subsequently  to  the  exeenUcMi  of  the  wiU  i 
said  testatrix,  the  said  defendant  was  erei  mi  i^K  i 
informed  by  the  said  testatrix  of  her  wishn  hIIk  i 
tentions  in  respect  of  the  charitable  gifts  aollmi||i 
contwned  in  the  several  papers  ^C,  D,  iniElfll 
whether  copies  of  such  papers,  or  of  aaj  and  vbut 
them,  were  ever  and  when  written  and  boA  bjrOi 
testatrix  to  the  said  defendant,  Sarah  Pennj,  sad 
ther  the  contents  of  such  papers,  or  of  aj  tai 
portion  thereof,  or  the  purport  thereof,  wm  Ilk 
ever  and  when  verbally  eonununieated  by  tiu  aiU 
tatrix  to  the  said  defendant,  Sarah  Pcnnr."  Th* 
prayed  ooooants  wd  th*  adminlstntiMi «  &» 
estate,  and  that  the  veddne  d  the  poeoMl 
be  ascertained;  and  that  it  might  be  deehnd  M 
plaintiffs,asthel^alpersonal  repreeentstlratfAi 
of  kin  of  the  siUd  testatrix,  were  entitied  toOsni 
and  clear  surplus  of  the  testatrix's  leasehold  md  ott* 
personal  estate  and  effiecta ;  and  that  th*  rnH  SiA 
Penny  waa  a  trustee  thereof  on  behalf  of  tha  pliinfl| 
as  such  executors  as  aforesaid,  &e.   The  ddcnihi^li 
her  answer,  said  she  waa  advised,  and  iamtii 
appeared  by  the  will,  codicil,  and  inemorandiiii,lUlt 
testatrix  intended  her,  aa  nsiduarjr  legatee,  to  Iriatl 
reudue  beneficially ;  that  ahe  claimea  ss  luihayk* 
gatee,  and  not  as  executrix :  submitted  sod  inMAk 
she  waa  not  constitnted  a  trustee  by  the  eMiatiia  dti 
WillsAet:  submitted,  thi^,  if  theC>>urtiUiUbH|# 
nion  that  the  popon  B,  C,  D,  oodE  mamfestcd  Ikmm 
tioD  that  she  should  not  take  the  residue  bcae&ailm 
residue  was  only  subject  to  the  trusts  deelind  ij  MB 
and  after  satitfaction  thereof,  so  for  as  Hob  Uiri^ 
any,  might  be  valid,  the  reNdua  belonged  tthirHil' 
ficially :  denied,  that  the  teeUtiix  made  m^*"?"^ 
nications reu>ecting  her  wishes  to  disp«s«tiB*|i^ 
perty  as  aUegod  br  the  bill:  said,  that 
never,  in  fact,  maoe  any  oommunicatioB  tohnw^W 
will,  codicil, or  memorandnm,  or  any  cxnAum^^^ 
or  with  respect  to  the  di^xvitions  ^^.''''J^'^^ 
with  respect  to  any  teetamcntary  dicposittoit  mhV 
her,  or  v'ltix  remectioany  diqK>utions(JberpW>w 
to  take  effect  ^er  her  death;  and  that^  in iK^n*^ 
fondant  did  not,  until  the  testatrix^  dwUb-jj? 
penual  of  tlie  said  will,  codi<^I,  end  iiium**"5 
know  of  the  di^oaitions  made  thaieby,  or  ty  sV* 
either  of  them :  denied,  that  it  was  ever 
agreed,  or  promised  between  her  and  Uw  Ustshu  m 
the  will  should  be  prepared,  and  the  ebanttUi » ; 

3 nests  not  appear:  denied,  that  the  defendaatn*"*' 
ertook  or  agreed  with  the  testatrix,  or  gave 
way  to  believe  or  undetetond,  that,  to  the  jV^ 
charitable  gifts  or  bequests,  the  defeodaat 
into  effect  the  teatatruL's  wiahee  or  views  "^""^ 
thereafter  to  be  expressed,  or  declared :  {''"^^J^S 
trust  of  the  reudue  appeared  on  the  will:  y^^"" 
the  testatrix,  on  the  fiutb  of  such  secMundwrtMaj 
or  promises  or  pramiaeto  theUk««ffi»t|Orur  <>r^ 
feet,  created  a  tnut  of  such  raidne:  deaicd.  tb^twt 
was  any  secret  agreement  or  promise  betwaw  ani* 
the  testatrix  u  dleged  by  the  biU :  [the  vvnt^ 
the  same  account  of  the  papen  B,  C,  D,  wid  H 
in  the  affidavit:]  said,  that  some  of  Uiw^P^"*: 
have  been  written  sinoe  the  WilU  Act,  » 
benefit  to  persona  not  bom  nntU  after  183»:  «»»^ 
that  the  four  papers  oouid  not  be  ngsided  w  W'f^ 
poses  of  this  w5t,  and  that  defend»t«a«  sot 


Digitized  by 


Google 


THE  JtJRiST. 


9or 


tinfc«  nj  UR  of  them :  Bslfmittetl,  that  she  wu  en- 
flri  to  the  cl«tr  Kflldae  benefidally,  <Amr  of  any 
bat;  M  if  the  Conrt  ihonM  be  of  opinion  tltot  she 
H^Mt  t»  take  benefidally,  flieu  she  imisted  that  efae 
MtBtided  to  what  afeooM  renuifai  after  paytng  the 
mm  moifilmed,  and  ewiTfng  into  effect  the  puniosea 
IgtL  in  antli  papefs,  or  neh  m  were  payahle  or 
HUBof  beii^  effeetM ;  aad  if  the  Court  aionld  be  of 
ibai  that  any  tmrt  vaa  created^  she  was  willing  to 
ante  H.  The  answer  then  oontidned  the  Ibllowin? 
M^>-**Sobmita,  that  if  the  Coart  diall  be  M 
Am  tbat  the  Tesidue  Is  beqaeattwd  by  the  viU  to  be 
ftt  tnwte  to  be  declared  Iby  the  teBtatiiz,  Hien  the 
^pm  B,C,  D,  and  E  are  nlid  declarations  of  each 
Ml,  UH  die  is  willing  to  perform  the  same,  and  she 
ftoHlIed  to  the  reaidne  alter  meh  performance ;  that 
Ae  Coort  is  of  this  (pinion,  then  she  submit^  that 
IHnm  Bttmptad  to  be  declared  by  the  papen  are 
bl  li  eflatmamon  of  the  law,  and  aie  not  of  no  effect, 
•I  dat  the  TcridM  la  not  by  nidi  papers  left  nndis- 

Ciar  She  deided  that  she  alleged  or  fauisted  that 
created  a  Talid  trast,  and  denied  that  she 
Ma^pnmtoe  wUh  the  testatrix,  and  edd  that  the 
Mtfnx  nmr  mentioned  the  peepers  to  her,  or  any  of 
li  Qih^  to  which  thosepapers  related. 
IWwr,  Sfalbu,  and  Wat/brKL  for  the  nhdntiffik— 
iimition  in  this  case  generally  is,  whether  there  is 
the  woide  of  the  w&I  of  the  testatrix,  a  tmst 
MM  of  the  reridne  In  Hias  Penny,  the  defenfcnt.  In 
bpv  ef  the  next  of  kin  of  the  testatrix,  Hin  Harier, 

trirtoe  of  which  the  plaintifh,  the  eXecntorS  of  the 
1  <C  Oxford,  sach  next  «f  kin,  are  now  entitled, 
ii  iat  aine  the  caae  apoa  the  statute  c^Ued  the 
A  Act.  1  Will.  4,  c40,  within  which  we  say  it 
Ma  That  atatntanq^ics  that  the  Intention  of  the 
Wir,that  an  exeoutor  shall  take  beneficially,  shall 
ttnrspoB  the  fiMO  of  the  wIU,  and  it  throws  npon  the 
SMilor  the  irarthen  of  shewing  from  that  source  that 
intntioa  ma  to  giTe  beneficial  enjoyment.  Al- 
"•^  tfw  statnte  uipeon  at  first  sight  only  to  refer  to 
^navlwie  the  rceiane  is  ttndispoaed  of,  the  Conrt  of 
^^^f*f  hat  held  that  it  does  reach  the  case  of  a  dis- 
pnilHaof  the  readoe,  nnleea  that  reridae  is  expressly 
JWiBr  gtren.  In  the  case  of  Zim  t.  6mm^  (8  Bear. 
^Iiord  Lengdale  says :  "  This  caae  Inrt^Tes  a  qaes- 
gnat  importance  as  to  the  operaUon  of  the  eta- 
f*  fa  operation  will  be  limHed,  indeed,  if  the  de- 
■Wi  neeeed  In  the  onutntotion  they  contend  fer. 
^■Bntheresidve  is  not  expresdy  diqrased  of,  and  it 
2"  Jrt  appear  by  ttie  will  that  the  execaton  were 
f™M  to  take  anch  resldne  beneficially,  they  are  to 
^wmed  trtutees  for  the  mjA  of  kin.  What  b  the 
l^uDt  of  an  express  dispontion  of  the  residne  1  It  is 
■ft^st  the  disposition  of  the  balk  of  the  property, 
to  certain  defined  payments,  is  an  express  dinio- 
''^  of  the  raridDe,  or  an  express  disposition  of  what 
"  *"  red."  HU 

aroceeded : 


.  u  wis  an  express  dl^Ki^tion  of  the  resldae  within 
wmsBlagof  this  statutet   The  defendants  contend 
^^iBd  say  that  tlw  act  can  only  apply  to  a  case 
2*      execntors  take  by  virtne  of  tneit  appoint- 
{™|*aeeat4aB^  and  not  where  they  take  as  legatees 
^J«n«eof  abeqnesttothem.  Befim  tiie  act,  where 
^^"^  took  a  l»quest,  innumetable  qnesttons  of  pre- 
bare  arisen,  and  the  act  was  intended  to  re- 
■gths  Profession  and  the  pnblic  from  those  dtffi- 
^H**    On  a  subseqneiit  day,  hie  Lordship,  after 
eonaidered  the  qnestion,  speaks  thns Tlie 
f^"   opieased  as  to  exotnde  two  distinct  cases :  fint, 
where  the  residne  Is  expressly  disposed  of;  and, 
the  case  where  It  appwvs,  by  the  wilt,  that 
^"'vxi  ippolnted  e&eeator  was  Intended  to  take  the 


-JbeWBcialW.  In  the  case  now  nnder  considera- 
m  Rridne  u  not  expressly  disposed  of;  the  word 


"  residne"  does  not  eren  occur  In  the  wiTI ;  and  though 
the  residae  may  be  considered  as  Involved  or  compriMd 
in  the  genenl  gift  to  the  executor,  and  in  tbat  way 
may  be  conridered  aa  given  to  them,  yet  It  does  not 
appirar  that  they  were  Intendjcd  to  take  boieficially; 
nothing  is  s^d  about  It,  and  there  might  have  been 
nothing  to  take.**  And  M  the  close  of  his  jadgment 
hts  Lordship  says:  The  act  appears  to  me  to  require 
that  the  intention  fbr  the  executor  to  take  beneficially 
should  appear  by  the  will ;  and  ss  It  does  not  so  appear 
fai  this  casBj^  am  of  opinion  that  the  case  is  within  the 
statute.*'  This  view  seems  to  have  been  coincided  In 
by  this  branch  of  the  Court  In  Andrew  v.  Ahdrew.  (1 
Coll.  C.  C,  686).  The  case  of  Wood  v.  Cole  (2  My.  & 
C.  0B4}  may  be  dted  for  the  defendant  in  opp<witIon 
to  our  view,  but  that  case  is  perfectly  distlngulsnable,  by 
reason  of  the  words  appearing  there  which  are  not  her^ 
namely,  the  words  **  for  his  own  use  and  benefit.**  In 
eoming  to  a  oonelttdon  for  or  against  the  Intention  of 
benefiwd  eiij<)yment  by  an  executor,  the  whole  context 
of  the  will  must  he  consul  ted.and  by  (hat,  coupled  with 
the  immediate  words  of  glr^  tiie  intention  must  ht 
gathered.  Looking  to  that,  we  find  hete  not  only  a 
personal  gift  to  Hiss  Penny,  Irrespective  of  any  fidneiaiy 
clianicter  she  was  to  sostrin,  of  9000A,  but  a  gift  to  a 
similar  amount  for  the  express  purpose  of  remunerating 
her  fbr  her  trouble  as  execntrix.  Taking,  therefore, 
the  whole  context  of  the  vrill  as  regards  this  lady,  it  Is 

Slain  that  she  never  was  intended  by  the  testatrix  to 
ike  the  residue  In  any  other  character  than  as  execu- 
trix. Then  there  Is  another  view  of  the  case  npon  the 
will  alone,  namely,  whether  upon  Its  true  constmctiou 
the  effect  of  the  words  is  not  to  create  aptecatory  trust: 
and  we  say  that  such  is  their  effect  Tne  words  **  well 
knowing*^  are  snfflelent  linr  such  a  purpose,  although 
the  latter  wwds  are  of  tiieniBelvsB  equivocal,  and  there- 
fore the  objects  of  the  traat  created  are  undefined. 
But  where  the  former  words  are  sufficient  to  create  a 
precatory  trust  it  Is  no  ailment  against  It  that  the 
same  is  difficult  of  execution,  or  Impossible  to  be  exe- 
cuted. The  trust  is  created,  but  the  disposition  fells, 
and  on  that  ground  the  next  of  kin  will  be  entitled. 
(SttMt  V.  Sargm,  2  Kee.  2M ;  3  My.  &  C.  507 ;  Hud- 
ton  V.  Btyanttl  Coll.  C.  C.  681 ;  l^e  Corporation  qf 
OUmeeOer  v.  ^oocf,  3  Hare,  131).  There  are  nume- 
rous other  cases  ^ewln^,  that,  where  there  is  a  legacy 
given  for  purposes  which  cannot  be  ascertained,  tlte 
same  fitils,  and  tbat  the  next  of  kin  are  entitled.  The 
case  hith«to  submitted  has  been  without  refiBMnee  to 
the  other  papers,  B,  C,     and  £,  which  hgn  not  been 

S roved ;  and  If  the  pldnttm  are  ngfat  in  their  construe- 
on  to  l>e  put  upon  the  will,  they  are  entitied  to  the 
whole  resIdQe.  iBeth^l,  for  the  deftodant,  objected  to 
the  admission  of  tiie  papiers.]  These  papers  are  admls- 
rible  in  evidence;  for.  In  the  first  place,  they  constitute 
a  declaration  of  trtttt;  and,  secondly,  they  shew  Instmc- 
tions  given  to  the  legatee  to  dispose  of  the  property  for 

fiurpoeee  within  the  prohibitions  of  the  Mortmain  Act : 
or  these  reasons  the  papers  are,  both  upon  principle  and 
authority,  admlsrible  in  evidence.  On  the  first  point, 
the  cases  of  Metham  v.  The  Dute  afDevmhire,  (IP. 
Wms.  529);  Inehi^n  v.  ISretuMy  (1  Cox,  1;  also 
reported  in  Amblet;  38,  and  Rldsfway,  2d0);  T^hr 
V.  Otorge,  (2  V.  &  B.  378);  and  amUh  v.  AtunoU,  (1 
Ruas.  266),  are  authorities:  and  on  tlie  second,  namely, 
that  evidence  may  be  given  of  an  Intention  to  defeat  the 
law,  whether  parol  or  otherwise,  no  doubt  can  be  enter- 
tained. Parol  evidence  is  unquestionably  receivable 
for  such  a  purpose,  as  In  the  case  of  usury ;  and  there 
can  be  no  ground  why  the  papers  should  not  be  received 
for  the  Bsme  purpose:  and  if  the  Court  receives  tliem.then 
the  trust  for  charitable  purposes,  forbidden  by  the  Hort- 
main  Act,  plainly  appears.  Upon  the  will,  then,  itself, 
alone,  a  precatory  tmst  was  created,  which  is  wholly 
ineffectual  by  reason  of  the  Impossibility  of  the  Court 
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ascertainioc;  the  objects  intended  to  be  benefited  by  It, 
and  therefore  the  plaintiffii  are  entitled  to  the  whole 
rendue;  or,  if  we  fail  upon  that  view  of  the  case,  then 
we  say,  that,  the  papers  being  referred  to  for  the  purpose 
of  finding  what  intention  the  testatrix  had,  and  it  being 
found  that  that  intention  was  to  defeat  the  law,  the 
precatory  trust  created  by  the  will  fails,  so  far  as  the 
intention  was  for  such  charitable  purposes^  and  the 
plaintiffs  are  entitled  to  that  extent. 

Bet/iell,  Sustell,  and  Hiai&p  Clarle,  for  the  defend- 
ant.— It  has  been. contended,  that  the  four  unproved 
papers  are  admissible  in  contradiction  of  the  will.  The 
only  mode  in  which  such  papers  can  be  admitted,  if 
admissible  at  all,  is  to  shew  an  agreement  between  the 
testatrix,  as  alleged  by  the  bill,  and  the  legatee.  That 
bein^  the  mode  in  which  the  attempt  is  made  for  the 
admisHon  of  these  papers,  it  has  been  contended  on  the 
part  of  the  pliuntim,  first,  that  they  are  evidence  of  a  de- 
claxation  of  trust;  and,  secondly,  as  proving  an  attempt 
to  create  an  illegal  trust.  Such  documents  are  never 
admitted  in  evidence,  unless  they  are  consistent  with 
the  will.  (Sm^h  v.  Atteraoky  1  Buss.  266).  And  in 
the  case  of  Taylor  v.  Oeorge  (2  V.  &  B.  378)  there 
was  a  signature  by  the  legatee  to  a  paper,  and  there 
was  a  reference  to  the  will.  The  residuary  bequest  in 
this  case  has  not  been  ehewn  to  have  been  the  result  of 
any  contract  or  understanding  between  the  testati  ix 
and  Miss  Penny.  The  plaintiffs  have  failed  in  proving 
the  allegation  of  their  bill  in  that  respect,  and  they 
have  I'ead  the  answer  of  Miss  Penny,  in  which  slie  dis- 
tinctly and  pontivelv  denies  any  such  contract  or  un- 
derstanding. The  pfaintiflV  counsel  have  said,  that  the 
papers  are  admissible  to  shew  a  secret  illegal  purpose; 
but  the  bill  does  not  so  put  the  case.  The  Wills  Act 
has  been  referred  to  and  relied  on;  but  that  statute 
never  was  intended  to  apply,  and  does  not,  in  fact,  ap- 
ply, where,  as  here,  the  reudue  is  disposed  of.  The 
residne  is  not  only  dbposed  of,  but  it  is  disposed  of  in 
favour  of  Miss  Penny  oy  name,  and  not  as  administra- 
trix; and  the  testatrix  to  her  name  adds,  "her  exe- 
cutors, administrators,  and  assigns."  The  point,  of  the 
residue  being  disposed  of,  was  referred  to  in  Taylor 
V.  Gtorge,  (2  V.  &  B.  378);  in  Qibbt  t.  Bumtey, 
(Id.  294);  m  Moriee  v.  77t4  Bithoo  of  JDurhamt  (10 
Ves.  022) ;  and  in  this  court  in  Andrew  v.  Andrew, 
(1  Coll.  C.  C.  681),  and  in  Ktraau  t.  WilluoMon, 
(5  CI.  &  fin.  111).  If  the  words  do  not  amount  to 
a  precatory  trust,  they  cannot  be  used  to  make  the 
legatee  a  trustee,  as  the  House  of  Lords  decided  in 
Boughm  V.  Ehight,  (11  CI.  &  Fin.  £29).  The  case, 
then,  has  been  aivuea  as  divided  into  two  ^nestions: 
first,  on  the  will  alone ;  and,  secondly,  as  arismg  out  of 
the  existence  of  the  four  papers.  The  plaintiffs  say, 
that  against  the  defendant  taking  absolutely  there  are 
two  Objections — that  the  residuary  bequest  is  to  an 
executrix,  and  tliat  by  the  Wills  Act  she  is  made  a 
trustee  for  the  next  of  kin.  The  defendant  claims 
nothing  by  virtue  of  her  office  of  executrix,  but  uhe 
claims  as  readuary  legatee.  The  inference  is  the  re- 
Terse  of  that  contended  for  by  the  plaintiffs ;  for  the 
act,  in  substance,  does  no  more  than  change  tlie  pre- 
sumption of  law;  and  it  only  applies  to  what  execatora 
take  by  virtue  of  their  office ;  and  it  applies  to  no  case 
where  there  is  an  express  reuduary  dispoution.  The 
bequest  vests  the  proper^  completely  and  absolutely. 
There  are  three  classes  of  cases:  where,  in  the  gift,  a 
trust  is  created  by  the  gift,  and  the  objects  are  not 
t^rtained,  and  the  next  of  Kin  take ;  secondly,  where 
the  gift  is  followed  by  words  of  trust  or  confidence, 
and  the  objects  are  speciiied;  and,  thirdly,  where  the 
words  are  doubtful  as  to  the  trust,  and  the  objects  are 
not  expressed,  the  legatees  take.  With  regard  to  the 
papers,  they  are^  in  their  character,  testamentary :  tliry 
cannot  be  read  to  affect  eitiier  the  construction  or  ope- 
ration of  the  will. 


TVnMT,  in  T^ly. — I  opened  no  such  case  is  tn  vndq 
taking  given  by  the  l^iUee.  The  whole  context  of  tk 
will  mmt  be  looked  to,  to  see  what  ms  the  iotcDtiot* 
the  testatrix  in  the  renduary  danse.  lit  pmioi 
gift  of  the  legacy  to  Miss  Penny  inetmUstaUy  dm 
that  the  gift  of  tne  residue  was  barthcned  witb  t  tra 
The  statute  requires  that  the  intentioo,  that  the  i 
cutrix  shall  take  beneficially,  most  appear  on  tht 
itself;  and  the  authorities  before  cited  ibewthit 
statute  does  reach  the  case  of  a  diqioatuui  if  H 
reudue,  unless  that  residue  be  expretelT  beufinl 
given.  In  BardMtBtll  v.  BardtmU  (9  319)  tt 
words  were"  well  knowing,"  and  they  were  beldtota 
stitute  a  trust.  The  papers  here  are  as  mndt  cuucek 
with  the  will  as  in  tne  cases  of  /MdUfw*  r.  Fn 
Miihvm  The  D^t^  Dmtmtkint  otSmiAx.A^ 
tele.  Some  of  the  papers  being  written  in  pencil  fif 
no  objection.  (In  tM  Goodt  if  Ityer,  1  am.  2U 
Williams  on  Executors,  63;  91,  4th  ed.)  Upooi 
wl)ole,I  say  that  Miss  Fenny  cannot  beallowtatoti 
the reudne for berown benefit;  forthewordioftltei 
create  a  precatory  trust  wholly  ineffNtaal,exc^fbTi 
purpose  of  preventing  that  lady  from  bo  takii^;  ot,k 
mg  that  view,  that  there  is  a  precatonr  tnutcAcM 
favour  of  the  persons  and  objects  specified  in  tfatlmi 
proved  papen,  so  far  as  they  can  be  asceitaiiicd;  a 
that,  to  the  extent  of  the  unlawful  charity  paipoM  i 
tended,  the  residue,  so  fu-,  will  belmg  ts  the  nol 
kin.  Either  the  whole  residue,  in  one  case,  vill  Idi 
to  the  plaintiffs,  or,  in  the  other  case,  u  BBdm 
presents  these  charity  levies  will  be  tbein*. 

Aug.  6.— Kkiqht  Bruce,  V.  C— The  pl*"**^ 
this  cause  sue  as  the  executors  of  the  fienof  Orii 
lately  deceased,  who  for  a  short  time  snrrind  bit 
Miss  Frances  Barley,  of  whom  the  defotot  it  t 
executrix;  the  object  of  the  lull  beu»  to  otill 
the  claim  of  Lord  Oxford  as  Utsa  HailsfankB^ 
kin  at  her  death,  which  he  is  admitted  <»  » 
have  been.    Her  renduary  personal  estate,  bowtnt,! 
by  her  will,  given  to  the  defendant,  whoc«tto4s4j 
it  is  so  given  oeneficially,  without  qnalificatioi,w™ 
such  qmltfieation  only  as  is  effected,  if  ii^  bcAtH 
b^  four  papers  written  by  Miss  Barley,  whKi«w»«- 
tioned  in  uie  pleadings,  and  marked  respectinl.*^ 
D,  and  E,  under  neither  of  which,  as  tht  Woint 
contends.  Lord  Oxford  took,  or  could  have  elsox^K? 
benefit.   The  plaintifis  insist,  that  Mia  Haikjpn 
the  xcsidiie  of  herpenonal  estate  to  the  defindut,  iff 


*  The  foUowing  cues  were  also  cited  or  ^ 
argument,  vix.  Ckapman't  cote,  (Dr.  333);  Chh" 
ClerJte,  (Hob.  33) }  Cnmley  r.  Ctmre,  (AiDb.$97); 
V.  Cbm,  (3  Alk.  \A\)  \  mamdi.Bta»d,{tOa,3a);Wfm 

T.  HmBkhu,  (1  Bn.  C.  C.  179)  t  Hwrlndi.  Trin.  (Id- 
Piertom  v.  GanuU,  (2  Bro.  C.C.  38,  225)  [  Sfrnff  B'- 
nard.  (Id.  586) ;  JH*  EaH  of  Slmmftrd  v.  BaUri,  (J  X-J- 
C.  38)  ;  Tht  Atlonuy-Gmenl  j.  HaU,  (1  Vcf.  w  S); 
line  V.  Keiffklep,  {2  Ves.  jan.  335,  529) ;  Utffim  *. 
(Id.  632);  Pmtkmmmr.FflHter,  (3VeB.7): 
(4  Ves.  708)  ;  StricMMd  v.  AldrHgt,  (9  Vet  516) ;  !»• 
T.Jtf^,  (11  Ves.  205);  ParwM  v.  Btktr.  (18Vt»-/p}> 
IVWito  V.  Tthhit;  (19  Vea.  664) :  0»if  ».  Orr-  ^S** 
Lef.  189) ;  Jamet  v.  AUm,  2  Mer.  17) ; 
(4  Dow.  145);  Prevott  ».  Clarke,  (2  Midd.4i8);  W»J- 
Bade,  (5  Madd.  118);  Curti*  v.  Biffm,  {R^M):  "J^ 
more  t.  Burro%ta,  (1  Sim.  512) ;  S*U  r.  Moon,  (I* 
MeredUkr.Heneaye,(\a.it2;  10  Sim.  230);  ''•^"f  , 
Kent,  (2  Sim.  282) ;  Podman  v.  Gvminf,  (5  Si**"^ 
Sim.  644) ;  »'rig/H  v.  Atkint,  (I  T.  *  B- 15?)  1 
V.  ButeAer.  (Id.  270) ;  FbtHer  v.  GaHUtt,  (1  B«* 
232);  Luctner  v.  Lcne,  (2  My.  &  K.  197);  ftflf' 
(lMy.&C.286);  T/U  Sari  qf  DorcMtrJ.I^'^ 
Bmnffham,  (3  Beov .  180) ;  Fbrd  v.  FMer,  (Id.  '^^Ji 'TH 
V.  StepAem;  (2  Phill.  142) ;  Kmatt  v.  Culler,  (W-  W):  * 
MrtePeme,  (2You.  aiC.636);  S*«»»-^*^SJr 
I  Fin.  Ill,  ]29)i  and  PAiWfitv.jBwteen'.  (1^*6-"'^ 
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bcmfieiaUy,  bat  for  certun  parposes,  either  wholly 
(Ddiadoeed  and  wholly  unknown,  or  apparently  on 
goe,  or  more,  or  all  of  Ihe  four  papers  just  mentioned ; 
tod  that  the  purpose,  if  any,  thus  apparent  being,  to  a 
nondsfable  extent,  mch  as  the  stotnte  of  Geoi^  II, 
taUti  the  Mortmain  Act,  has  prohibited  from  bemg  so 
(fleeted,  must,  to  that  extent  at  least,  be  held  to  hare 
fiiled  for  Lord  Oxford's  benefit ;  and  the  plainti^  lay 
dum  to  the  whole  of  the  residuary  personal  estate,  or, 
luline  that,  to  a  great  portion  of  it,  accordingly.  They 
Ibcrmre  do  not  admit  that  either  of  the  four  papers, 
narked  B,  C,  D,  and  £,  is,  for  any  purpose  or  to  any 
otent,  valid,  efiectual,  or  to  be  regarded.  The  defend- 
■Bt,  on  her  part,  distinctly  maintains,  that,  as  against 
ia,  the  four  papers  are,  for  every  purpose,  void ;  and 
that  the  case  ought,  as  against  her,  to  be  treated  as  if 
leittier  of  them  had  ever  existed.  1  may  here  observe, 
tiut  OQ  neither  side  has  any  objection  been  made  on 
ftc  ground  that  the  four  papers  are,  as  I  believe  them 
tob^onstunpcd;  nor  has  the  defendant,  by  her  an* 
nw,  or  at  the  b«r,  objected  that  the  suit  iadefeeUve 
iapnties.  Of  the  four  papers,  neither  has  been  admit- 
w  to  probate,  and  neither  can,  for  any  pnrpoee  of  this 
(ua^  be  treated  or  conndered  as  testamentair.  If 
•itiier  of  them  ia  valid  at  all,  it  can  only  be  deemed 
nlid  in  some  other  character  than  as  a  testamentary 
iutninjent;  therefore,  so  far  as  the  present  suit  is  con- 
cerned, the  two  codicils  were  admitted  to  probate  with 
His  Harley'a  will ;  but  of  these  two  codicils  it  has  not 
ktn  contended,  and  it  does  not  seem,  that  either  is 
Btterial  for  any  present  purpose.  The  first  question 
ii  oa  the  eonatruction  of  the  will,  and  arises  as  well 
Mtiw  maimer  in  which  particular  l^aeies  are  given 
to  Uias  Fnmy,  the  defiendant,  as  on  the  language  in 
irluch  the  resiaue  is  bequeathed.  Among  varioua  le- 
nda  to  varioua  persons,  there  ia  this  beqneai  to  the 
ufendant — **  To  Sarah  Fenny,  of  Great  James-etreet, 
Bedfotd-row,  3000/.,  and  a  luce  mm  of  3000/.  in  ad- 
ditiM,  for  the  trouble  she  will  have  in  acting  as 
my  cxicatrix.*'  The  residue  is  given  Uius: — ^"And 
hwy,  as  to  all  the  rest,  residue,  and  remainder  of 
my  pmonal  eetate  and  effect^  subject  to  and  charge- 
sue  irith  the  aforesaid  several  legacies  and  annuities, 
■re  and  except  such  of  tliem  as  are  of  a  charitable 
nature,  which  I  exclusively  charge  upon  such  part 
^  Toy  said  personal  estate  as,  by  law,  I  am  empowered 
ts  chaige  therewith,  and  not  out  of  any  part  of  my 
hnda,  tmementf,  or  hereditaments,  1  give  and  be- 
maui  the  same  unto  the  said  Sarah  Penny,  of  Great 
Mmet-street,  Sedford-row,  her  executors,  administifr 
to,  md  aarignsL  well  knowing  that  she  will  make  a 
tood  use,  and  dispose  of  it  in  a  manner  in  accord- 
uce  with  my  views  and  wishes;  and  I  hereby  appoint 
said  Sanh  Penny  sole  execotrix  of  this  my  last 
vQland  testament."  The  will  is  dated  the  13th  May, 
18S5;  one  of  the  codicils,  the  19th  March,  1836; 
tke  other  is  neither  dated,  nor  attested,  nor  signed. 
The  testatrix  died  in  1848.  Now,  though  the  language 
oFtbe  particular  bequest  to  the  defendant  is  not  con- 
clnave  u  to  the  construction  of  the  gift  of  the  residue, 
fet  a  person  reading  the  wi^l  for  the  first  time,  ana 
pauang  immediatelr  after  that  particular  bequest, 
vould  of  neccedty,  1  think,  expect  to  find,  in  the  suc- 
ceeding part  of  the  instrument,  either  no  express  dia- 
poation  of  the  residoary  personal  estate,  or  a  disposition 
*f  it  otherwise  than  for  the  benefit,  absolutely  and 
irithont  qualification,  of  the  executrix.  The  effect  of 
tmtcnDs  of  the  particular  bequest  must,  I  say,  as  it 

Stars  to  me,  be  so,  to  affect  the  mind  of  the  reader. 
jtbiDg  much  less  likely  to  be  said  by  a  testatrix, 
PUticnlarly  one  in  Hiss  Barley's  circumstances,  if  she 
designed  the  reaidae  for  the  absolute  benefit  of  her  exe- 
ntnx,  can  hardly,  perhaps,  be  reasonably  imagined, 
(■pttiolly  when  it  ia  observed  that  the  pu*ticu1ar  be- 
{Mst  GonsiBts  of  two  legades,  to  one  of  which  the  de- 


clared motive  or  object  appears  confined.  Under  the 
law  as  it  stood  before  the  1  Will,  4,  c.  40,  those  or 
equivalent  words,  used  in  a  case  of  two  executors  hav- 
ing unequal  legacies,  or  of  whom  one  only  had  a  legacy, 
would  have  excluded  them  from  all  tiUe  to  the  resi- 
due beneficially,  in  the  character  of  executors.  On  the 
whole,  I  cannot  agree^  that,  on  the  question  of  the  in- 
terpretation of  the  residuary  ^ift  in  this  will,  the  lan- 
guage of  the  particular  gifts  is  to  be  forgotten  or  disrfr- 

Krded,  especially  when,  to  borrow  a  remark  made  by 
ird  Eldon  in  Langham  v.  Sandford^  (19  Ve8.641),  it 
is  remembered,  that  every  part  of  the  will  became  at  one 
and  the  same  time  the  will  of  the  testatrix,  namely,  by 
the  act  of  sub8cripti<Hi — not  one  part  bdbre  another ;  the 
will  says  together  and  at  the  same  moment  everything 
that  it  does  say.  The  words,  her  "  executors,  admi- 
nistrators, and  assigns."  and  t^e  words  make  a  good 
use,"  Are  probably  rather  favourable  than  unfavoarable 
to  the  defendant  8  aigument,  but  are  also  not  concln- 
eive ;  nor  ia  the  remark,  if  indeed  well  founded,  that 
the  worda  **  in  a  manner  in  aeeordance"  are,  in  point 
of  grammar  and  syntax,  connected  as  directlv  and  as 
much  with  the  words  good  use*'  as  with  tiie  word 
dispose."  This  obeervation  was,  I  think,  suggested 
by  myself,  but  I  am  not  sure  that  it  is  correct,  and  I 
attribute  no  weight  to  it  against  the  defendant.  The 
worda  *'  make  a  good  use,"  however,  cannot  be  read  as 
if  they  were  disjointed  and  separated ;  they  are  part  of 
the  same  sentence  or  paragrajm  that  contains  the  word 
"dispose;"  and  the  expression  *' views  and  wiBhes," 
which  forms  an  important  part  of  the  context,  seems  to 
affect  materially  uid  restrict  the  phrase  good  use." 
Then,  as  to  the  words  well  knowiiw,*'  these  cannot 
he  understood  literally.  The  testafa^c  did  not  not 
could  know  that  which  abe  ^feases  to  know.  She 
used  the  expression  in  a  sense  in  which  it  is  often  used, 
as  indieeUng  belief  and  confidence  with  re^>eet  to  the 
future;  and  how  do  belief  and  confidence  differ  from 
faith  and  trust!  The  phrase  "  well  knowing,"  and  the 
expression  "  being  well  assured,"  that  of  *'  not  doubt- 
ing," that  of  *'  desiring,"  and  that  of  "hope,"  have  in 
various  cases — some  if  not  all  of  which,  and  many  others 
relative  to  the  present  dispute,  are  collected  by  Mr. 
Lewin  in  his  valuable  book — been  held  sufficient  to  de- 
note an  intention  to  create  a  trust,  in  the  sense  in  which 
the  Court  of  Chancery  uses  that  word.  Then  what 
is  the  fon»,  what  the  meaning  of  the  words  "  my 
views  and  wUihe^"  as  used  in  the  will!  If  the  testatrix 
bad  made  her  wiIL  and  bad  died  before  the  statute  of 
1  Will.  4,  e.  40— had  not  given  any  iMScy  to  Miss 
Penny,  and  not  expresdy^  dispoeed  of  the  residuary, 
personal  eetate,  but  Jiad  said  in  the  will,  **  I  have  cer- 
ttun  views  and  wishes  concerning  the  residue  of  my 
personal  property,  and,  in  accordance  with  these  views 
and  wishes,  I  know  that  my  executrix  will  dispose  of 
it" — would  the  executrix,  in  the  absence  at  least  of  any 
knowledge  by  her,  and  of  any  evidence,  of  what  the  tes- 
tatrix meant  by  those  words  "  views  and  wishes,"  have 
been  a  trustee  of  the  residue  for  the  next  of  kin  ?  An 
affirmative  answer  to  this  question  could  not  properly 
be  given  by  a  person  taking  the  defendant's  view  of  the 
eonatruction  of  the  will  berore  the  Court ;  but  the  words 
**  in  addition,  for  the  trouble  she  will  bm  in  acting  as 
my  executrix^"  being,  in  my  opinion,  asl  have  said,  ma- 
terial and  weighty  in  this  case,  a  negative  answer  to  it 
would  not  be  necessarily  inconristent  wiUt  that  of  the 

C'  intiffs.  Whether  the  stat.  1  Will.  4,  c.  40,  haa  a 
ring  on  the  present  cause,  may  be  a  disputable  point* 
Certainly,  however,  it  cannot  affect  the  cause  favour- 
ably to  the  defendant.  Part  of  the  aigument  for  her 
has  been  tantamount,  perhaps,  to  a  contention  that  the 
words  "my  views  and  wishes"  are  to  be  read  as  if 
they  were  Miss  Penny's  views  and  wiriies.  It  was,  in 
terms,  argued  that  the  language  accompanying  the 
residuary  gift  was  only  the  statement  of  a  reason  for 
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auklnff  a  l»eqmst  to  a  l^gstee  benefidaUyf  es  if  tiu  te»* 
tetrixliad  mezsly  miif  **I  giro  her  the  neidne  of  my 
noperty  beonwe  I  Imow  hSw  worthy  ihe  b  (tf  it,**  ot 
"  beonse,  firom  her  pait  oondaet,  I  know  how  well  and 
irinly  she  will  employ  Hf  mi  it  is  tme,  that  the 
irwds  may  be,  in  a  Hnse,  said  to  denote  the  cause  or 
m^ve  of  the  gift,  hut  the  cause  or  motiTO  of  the  gift 
fat  whtt  purpose  1  If  not  tin  cause  or  motive  of  a  sift 
to  the  legatee  heneSdally,  the  argmnent  fiuls.  The 
words  appear  to  me,  in  denoting  the  cause  or  motiTtL  to 
denote  i&o  the  object  and  end,  and  that  object  and  that 
aid  not  the  benefit,  or  not  neoasaarily  tlie  benefit,  of 
it/b  leaAee,  It  was  contended  dso,  Uir  the  defendant, 
that  the  exprMslon  views  uid  wished*  ought  to  be 
•onabned  as  referring  to  the  testatrix's  genenl  habits 
•Dd  character,  or  to  the  general  cause,  manner,  apd 
tmar  vS  her  own  Ufa.  It  howarer,  aa  it  appears  to 
me,  more  spcdfte  and  partteular  in  its  nature  and  ap* 
ptieation.  Sha  baavaed,  I  tUnlc,  tha  word  <*viewi^ 
at  meaning  derign,  plan,  or  intention,  or  plumlly, 
dea^W^  pwia,  or  iatentiona;  and  the  word  wishes,** 
vhidi  cuinot  surely  be  int^retedtomean  "example,** 
must  be  taken,  I  conceive,  to  have  a  meaniiw  little,  if 
at  alL  diSwent  from  **denie,**  and  to  be  not  uas  strong, 
eortaudy,  in  tha  pluntiffr  fimnir,  than  the  word 
"viewsy  "To  Irish*'  is  excised  by  Hr.  Charles 
Ki^fudson  as  meaning,  <*to  look  after  e^rly,  denr- 
tnu^i  to  dedm.**  Dr.  Johnson  gives  to  the  sobatan> 
tlvB  tnree  interpntatioM^  which  are,  **  longing  deiuTa, 
thing  defied,  derive  exprcflaed."  The  testa&ix,  by  the 
will,  appears  to  me  to  have  said,  in  substance,  to  Misa 
3Panny,  **  I  give  yon  the  reridue,  believing  and  trusting 
that  yoa  wm  di^oaa  of  it  in  aooordanca  with  my  de- 
aten,  iiitaiti<m,  and  dcwe  f*  and  this  in  a  wUL  in  a 
pner  part  of  which  the  teatatrlx  had  treated  the  ap- 
polntmeirt  to  theaxeoatonhip  as  a  burthen  and  chaig^ 
by  the  words  "la  addition,  for  the  trouble  she  will 
han  fai  acting  aa  my  executrix.'*  According,  how- 
evar,  to  the  proper  coDstruotion  of  the  words  my 
views  and  wtshes,"  understood,  as  I  have  said,  aiM 
eonrid«red  in  connexion  wiQi  the  context,  do  tli^ 
also  mean  views  and  widies  tliat  were  derigned  to 
ba,  or  that  liad  been,  communicated  by  the  testatrix 
to  Miss  Penny,  either  in  writing  or  verbally,  but 
otherwise  than  oy  the  will  ?  I  am  of  opinion  that  they 
do-^undetstanding  tiie  exprearion  **  eommnnieated  by 
^  test^rix  to  HisB  Fanny**  aa  extending,  though  not 
Baaeaaarily  confined,  to  any  paper  on  the  anl^aet  tliat 
]ii%ht  be  left  for  the  purpoee  W  the  testatrix  at  her 
daaA.  Miss  Fenny  could  not,  oi  conrae, execute  apian 
wliich  she  was  left  in  ignorance,  and,  except  trom 
the  teatatrix's  information,  tJoe  scheme  of  the  testatrix 
coold  not  be  known.  If  I  am  right  in  thus  reading 
flie  wiU,  doee  it  or  doee  It  not  exhibit  an  intention, 
Oat,  merely  by  virtue  of  the  will,  without  more.  Hiss 
Fanny  should  not  take  the  residue  benefidallyt  I 
tUak  that  it  does  exhibit  such  an  Intention.  I  think. 
In  «Sect,  that  W  it  the  residue  is  ^ven  to  that  lady, 
aot  necessarily  for  her  benefit  wholly  or  in  part,  but  is 
given  to  her  lor  a  purpose  poawbly  not  for  her  benefit 
wholly  or  partly— Uiat  is  to  sqr,  wt  a  purpoae  of  which 
ttta  inatrnment  doaa  not  oonwn  an  explanation  and 
jUacSoann^  but  nfen  for  the  explanation  and  dieelosore 
to  aoma  othcv  aouroa  of  information,  past  present,  or 
Ibtnre.  Supporing,  then,  Uiat  source  of  information  to 
fail^-aupposmg  the  explanation  and  disclosure  to  be 
sot  obtamed,  and  to  m  unatt^nable,  tlie  executrix, 
hafeg  ^80  the  reeiduaiy  legatee  must  be  treated,  in  my 
judgment,  as  holding  the  reridue  m  trust  for  the  next 
of  kin — a  eonctu^n  which  appean  to  me  not  oj^MMed 
to  6^  V.  RwmHft  Leckmere  v.  Z«vm,  fVood  v,  OoMf 
or  any  of  the  autooritiea  cited  at  the  bar  during  the 
Biffument,  but  is  probably,  if  I  rightly  interpret  the 
irul,  necMsaiy,  in  order  to  avoid  a  departure,  at  least, 
fimn  atnue  of  them.  I  nugr  obaerra,  that  hi  Wmt  t. 


Om  the  win  contnned  the  vrords  **for  \m  aai  tbdr 
own  nae  and  benefit  for  evcr^  md  thaocfa  h  cos* 
tainad  the  word  widua,"  As  eodidl  at  aUHiaid 
testamentary  paper  had  the  word  **iriahf  sad  tbe 
Lord  Chancellor  appears  to  have  thought  that  titeifttttr 
was  to  be  oonriderad  aa  dedartng  and  exphdsb^M 
words  mentioned  in  tlie  will,  and  that  the  ^toSir 
Geoige  Cox  was  not  a  gift  in  trust,  but  a  grft  sntjitf 
to  a  charge.  In  the  case  of  Mordmait  v.  Hmm,  (t 
Tea.  117),  which  occurred  long  before  stat.  1  VOL  ^ 
a.  40,  the  then  Lord  Chancellor  thus  cxprasritta-. 
self  Upon  the  whole  dispodtion  the  testataiihi 
made,  she  nas  reserved  an  ulterior  dispodtio&  «( fta' 
reiMne ;  that  ulterior  diapoaition  being  either  not  atit 
or  not  known  to  be  made,  of  course  the  execalma 
claim  nothing."  The  cases  of  Moriee  v.  TU  BUkf 
Z>urA(m,(10yes.C22);  Mtme  Mmee^^n.  " 
Gint^y.Hatibwf,  (SMer.lfiO);  and  BBbr., 
(1  My.  &  C.  28^,  are  dedaiona,  or  eonbua  at 
obaervationa,  by  Lord  ^dcm,  hy  Sit  Wiffian  G 
and  by  the  present  Lord  Chanodkw,  wUA  hm, 
think,  a  bearing,  uid  aa  to  some  of  them  s 
bearing,  on  tlus.  Therv  are  also  the  easts  of 
ff9  V.  Butdier  (1  T.  &  R.  260}  and  Va^r.Jmm 

il  S.  &  S.  09) ;  nor  Is,  perhaps,  Braidm  t.  Anal 
4  Buss.  87)  inapplicable.   And  in  tbe  jodcncnt  ^ 
ivered  by  Sir  James  Wlgrsm  in  the  case  of  Tb  Gr- 
ponUm  of  GtoueetUr  r.  Wood,  (3  Hare,  131),  1  finl 
theae  two  passages:—**  Upon  the  esses  I  bm  vSf 
red  to,"  he  says,  **  tha  plaintilft  fbanded  the  {nsrf 
proposition,  tna^  if  a  wiU  cont^ns  analaolateBftIa 
an  individual,  that  individual  mnat  take  tat  1mm 
benefit,  nnlaaa  by  oUier  parts  of  tha  wiU  thst  sM* 
gift  is  with  cartunty  rednoad  to  a  trmt.  Hnr,  tf* 
r^teated  condderaUon  of  tUa  caae,  it  l^)esw^^■^^ 
it  did  during  the  argument,  that  the  eases  lafaitl » 
have  no  application  to  n  case  like  that  Mbnaa 
Those  caaes  so  ppoas  the  whole  intentfon  of  flie  tnl"^ 
so  for  as  he  has  committed  it  to  writing,  to  h  mi 
the  Court.   In  such  eases  it  may  be  right  fia  (kew 
class  referred  to^  to  hold,  that  a  gift  in  one 
will  to  an  individual,  in  terms  which,  if  inwstrwM 
by  the  context,  would  give  him  an  absolalt  iiAn^ 
shall  not  be  reduced  to  a  trust  by  equivoesl  ^f*"! 
in  anotiier  part  of  tiie  will ;  and  (in  cases 
class)  it  may  be  a  sound  rule  of  law,  thats  jjH™*! 
if  nncontroUed  by  tha  context,  would  gin  uunn 
taiterest,  shall  not  be  reduced  to  a  tnnt  by  snoti^ 
oommmdation  to  the  legatee  to  ^ve  ao  ^^^"""''^T^ 
part  of  the  l^aoy  to  an  Individual,  or  aw  p«rt«  w 
iegacv  to  an  unascertained  object;  but  I  eonfca  ^ 
Ituability  to  apply  the  reasoning  upon  which  t^" 
are  founded  to  a  case  like  the  pmcDt,  in  nia  w 
difficulty  arises  from  this— that  the  Court  hii  wW 
expresnons  of  the  testator  before  it  for  its  grnws.  i 
cannot  accede  to  the  propontion  which  waimp"^ 
me,  that  because,  in  both  classes  of  cs«s  reftrrwl^ 
uncertainty,  in  a  sense,  is  the  foandaUoo  of  W 
ment  of  the  Court  in  fovourof  the  legate^  «o«"5 
trust,  it  is  immaterial  what  the  caoss  of 
inany  other  caae  may  ba.  The  testator  Idh  aw,  tt 
the  fhiid  codicil,  that  hla  aacerlafaied  fot«^i»«* 
dedand  fat  another  place:  those  asoBrtshied  urteatt* 
are  not  before  me;  and  the  platatieft*  aifommtj*; 
quires  me  to  believe,  that,  if  those  ^ 
brought  before  me,  the  cass  would  i>«»"y 
within  one  or  other  of  the  cases  I  have  n»eiiw»?- 
Taking  this,  then,  aa  the  case  of  a  legacy  to  n  "* 
dual,  I  am  satisfied  I  should  be  msking.  and  so^  ^ 

Soundmg,  a  will,  if  I  were  to  gire  the  pUw^J"; 
eeree  they  ask,  ao  for  aa  the  00,OOOi 
Then,  further  on,  he  says, "  But  no  rule  «  " 
better  settled  than  this— that,  onlcM  tbt  tests*  w 
tended  to  ba  benafited  by  a  particnisr  w 
aacertahied,tha  man  intentioa  that  tha  iMV** 
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BtM  «f  t  totator  dicnld  not  take  will  be  InopeintiTe. 
Ok  whole  doctrine  of  Itpsed  ligadef  aaramee  that  tbe 
■tfRsta  of  nsidiuuy  legatees  are  abridged  only  in  favour 
gfparticDlar  legatees^  and  if  the  particnlar  leMdes  fitil, 
the  raidnary  legatees  take  the  whole.**  TheVioe-Chan- 
was  draling  with  a  qnesUon  upon  a  particular  le- 
pcjrpren,  in  emct,  as  it  was  saccesnully  contended,  to 
nuaseertained  I^atee ;  bat  with  reference  to  a  didm 
WRtidae  hj  a  testator's  next  of  kin,(at  least,  since  the 
ilil  I WUL  4,  c.  40),  it  may  be  eqnally  asserted  that 
mA  s  diin  does  not  need  the  existence  of  intention  in 
UifimKii^oes  not  require  the  abamce  of  expressed 
Bhation  sgi^ast  him,  but  sostuns  itself  where  Uiers  la 
m  isibOi^  to  shew,  by  any  roeani  which  oar  law  al- 
lifi,  the  existence  in  another's  &Toar  vt  a  settled  in- 
hatuD,  lentimate  in  its  nature,  expressed  intelligibly, 
■l(S|nUe  of  execution.  Lastlr,  on  the  appeal  flrom 
Atdrasion  just  mentioned,  my  Lord  Lvndburst  is  re- 

d I  assaying But  the  former  codicil  is  not  pro- 
,  no  acoonnt  i*  prm  of  it,  and  we  have,  therefore, 
H  wnm  lit  aseertaimng  the  purpoee  for  which  the  gift 
masde,  or  to  what  it  is  to  be  applied.  In  the  same 
■Bfam  in  which  the  legacy  is  giveD,  and  immediatdy 
da  Uu  wonb  "  of  gift,^  the  sift  is  stated  to  be  for  a 

BM  which  the  testator  haif  defined,  bnt  which  is 
jukiiowii,andeannotbediaooTered.  How.Uien, 
(iddtlHlcBtfeebeaUowedtotakethe  legacies  for  his 
maKT  ThepurpoaeisaquaUfteattonoftheleMcy, 
lliaaa«nitialpartof  it,  and  till  thu  Is  aseertMned 
la^y  uncertain  what  the  lessatea  is  to  take^  whe- 
«r  for  his  own  benefit  or  for  the  benefit  of  others,  and 
m  vbon,  whether  for  private  purposes  or  for  public  or 
Jnilible  objects.  It  is  therefore,!  think, dear,  that  if 
■(  ksMT  had  been  to  an  individQal,  it  must  have  alto* 
|tta  fiukd.  What  the  testator  intended,  whom  he 
Met  to  benefit,  does  not  appear,  and  cannot  be  aseer- 
tuned."  I  proceed  to  the  qoestion,  whethw  this  testa- 
tax  his  in  an  effectual  or  available  manner  expWned 
»fi«eIoe8d,  wholly  or  to  any  extent,  her  views  and 
that  is  to  aay,  as  I  read  her  will,  the  purpose 
w«wt  it  gave  the  rendae  of  her  personal  estate  to 
*■  mny.  The  only  evidenee  in  the  cause,  excln- 
{^  w  the  probate,  and  the  fonrpaMis  marked  B,  C, 
H  w  ^  condsta  of  the  answer,  whieh  aflbtds  probably 
jwiU  information,  and  berond  which  it  is  probable 
wUtere cannot  be  obtained,  and  does  not  exist,  any 
uAl  infotmation,  either  on  the  subject  of  the  intereet 
»»J«t  of  the  rendn&ry  bequest,  or  with  reference  to 
■w  of  the  papers  marked  B,  C,  D,  and  E.   The  only 
grti  of  the  answer  to  which  it  can  be  material  to  refer, 
*a7  prnent  purpose,  seem  to  be  the  folbwing  pas- 
"P*-  [His  Honor  here  read  at  length  all  the  passages 
«»•  answer  which  are  before  set  out.]    In  some  of 
r!?  f'^e'*      incorporated  the  contents  of  the 
^  iwora  by  Hiss  Penny  at  Docton^  Commons  as  to 
w  tuts  of  the  will  and  codicils  when  found,  and  spe^ 
»tb«&ctorthe  four  papers  beiiw  loose  in  the  testa^ 
wiwHttog-desk.  Other  paassge8[nad  by  his  Honor] 
P*  a  mstni  why  these  papers,  or  some  <a  titem,  must 
jm  been  written  after  1838,  that  Mary  Prior  and 
Darby,  mentioned  in  the  papers  B  and  D,  w«e 
"tUuBbom.— In  addition,  the  learned  judge  read  ae 
"•p*:— "  Says  she  brought  the  sud  paper  writings 
E,  into  the  rettietry  of  the  Prerogative 
«  the  Archbishop  of  Caaterburv,  upon  oath,  as 
SMording  to  the  said  practice  of  the  s^d  Court, 
■■wok adrioe  whether  such  papsr  writings  could  be 
?|PnBded  for  probate ;  and  this  defendant  was  advised 
JJi^  paper  writings  respectively  were  net  capable 
testamentsrv  papers  of  the  said  testatrix,  and 
defendant  onght  not  to  uH^onud  the  same  for 
r"i  <u  the  defendant,  therefore,  did  not  proponnd 
m  the  said  Prerogative  Court  the  said  paper 
iwrked  rapectively  B,  C,  D,  and  E,  or  any  of 
BoriUd the  i^d  nlaintllb reaniia  the  defondant. 


or  cdl  npOB  her,  to  propomd  for  proof  meh  paper 
writtngi^  or  any  n  than,  although  they  wcU  knew  mi. 
yrvn  airan  of  uie  existence  of  swh  paper  writingi^  and 
that  the  same  had  been  lodged  in  the  sud  registry ;  nor 
did  the  said  honourable  Cotart.  as  this  defendant  hath 
been  inforrmed  and  believee,  take  any  notice  or  oogid- 
sanoe  of  the  e^d  paper  writings,  or  of  any  of  them,  as 
testamentary,  although  tlie  attention  of  the  judge  of  the 
said  court  was  called  to  the  aaid  paper  writings  hj  tlu 
evidenee  of  the  witnesses  examined  to  prove  the  said  will, 
and  codicil,  and  memorandum,  or  otherwise."  [His 
Honor  then  read  the  rariona  passages  of  the  answer  la 
videh  Hiss  Penny  denied  that  tiiore  ms  ever  any  eom- 
munication  flnm  the  testatrix  to  her  of  her  wishes  a> 
to  the  charitable  b^ineats.]  **  Saith  that  no  copies  of 
sudi  papers,  or  of  any  of  them,  were  evw  written  or 
sent  by  the  sud  testatrix  to  this  defondant;  and  that 
the  contents  of  anch  papers,  marked  B,  C,  D,  and  E, 
or  of  any  or  either  of  them,  or  of  any  portion  of  them, 
or  of  any  or  either  of  them,  or  oi  the  purpose  thereof^ 
were  never  verbally  or  otherwiee  eommnnicated  by 
the  aaid  testatrix  to  this  defondant;  and  that  neither 
before  nor  subsequent  to  the  execution  of  the  will  of 
the  said  testabix  did  any  eonvenations  take  place  be« 
tween  this  defondant  and  the  aaid  testatrix  in  ration 
to  the  matters  in  the  wM  will  mentioned  or  contained, 
or  any  of  them,  or  in  respect  of  any  lAiaritable  pnrooiSL 
beyond  the  geiHnl  oonvanatiMis  Mranbefore  referrea 
to,  or  in  reject  of  the  mid  alleged  ebaritahle  pnrpoee^ 
or  any  of  them,  mentioned  w  refored  to,  or  expreoMa 
or  mentiwed,  m  the  said  paper  writings  marked  B^ 
D,  and  £,  or  any  or  either  m  then."  It  is  noL  thm- 
fm,  admitted  or  proved,  nor  doItUnkltUkelytob* 
proveable,  that  the  teetatrix  made  or  gave,  eommnni- 
cated or  lef^  any  explanation  or  diedosure,  wholly  or 
partially,  of  her  views  and  wishes  mentiimed  in  the 
will,  save  so  for,  if  at  alL  as  the  papers  marked  B,  C, 
D,  and  E  oontain  any  soch  explanation  or  disdoenre,  or 
thiat  either  of  those  four  papcm  was  written  before  the 
making  of  the  will,  or  before  the  year  183B.  I  men- 
ti«i  the  year  1838  with  refmnoe  to  the  act  passed  In 
1837  for  the  amendment  of  the  law  with  reneet  tv 
wills.  But  is  cither  oi  tha  four  men  efbetnal  m 
available  for  any  puipooe  T  Assnmuig,  as  the  eeelcshi 
tical  ooart  is  said  to  nave  held,  and  as,  at  sresent,  I 
ooiirider  at  least  highly  probable,  that  eaeb  of  them  was 
written  in  after  the  year  1838, 1  do  not,  oonsidering 
the  statute  of  1837,  think  that  etther  of  them  ean  bo 
treated  as  of  any  avail,  or  effisctually,  for  any  purpose. 
Whether,  if  the  statute  of  1837  had  not  paaied,  either 
of  th«n  might  property  have  been  admitted  to  probate, 
is  a  qoestion  whien,  on  the  fiute,  so  for  as  they  appear, 
ud  on  cases  decided  at  Doctor^  Commons,  and  on  ap- 
ped  from  Doctors*  Commons,  so  for  as  I  am  acquainted 
with  them,  may,  perhaps,  be  thought  disputable.  Bat 
however  this  may  be,  the  statnte  of  1837  seems  to  me 
to  exdude  them.  Before  that  statute,  I  used  not  nn- 
freqaentiir  to  rein-  to  cases  sneh  as  AiKM$M  r.  Cmm, 
(3  Atk.  141);  ffabti^kam  r.  VbiemLji  Yes.  Inn. 
204  ;  4  Bro.  C.  C.  355} ;  MwikUtton  v.  Brown,  (6  Yes. 
52):  and  Stridekmd  v.  Aldrii^e,  (9  Yes.  516).  A  man 
could  not,  by  his  will,  enable  himself  to  devise  fireehold 
estate  by  an  unattested  codtdl.  Bnt  the  rule  may,  I 
conceive,  be  more  largdy  stated.  I  apprehend  that  a 
teetator,  by  a  wiU,  whether  made  before  1838  or  after 
the  eommeneemoit  of  that  year,  ceold  not  enable 
himself  to  make  a  dlspeiAion  of  any  port  of  his  pro- 
p«^  by  any  means  which,  if  the  wm  had  not  been 
made,  he  coald  not  effeetndly  have  used.  Nor  do  I 
reoolleet  any  exception  or  qualification,  beyond  the 
well-knowa  one,  aa  to  alfoettivrsal  estate,  by  meaaa  of 
a  will,  with  deibts  inenrred,  aasd  legacies  given,  altar  1^ 
whkhisnowrsatrietod,  so  for  as  the  statute  rsqoitea 
nartienlar  fiimiditiss  m  the  ofhctoal  gift  of  a  l«8a^> 
The  powet  <tf  a  tsalator  to  faieacporata  in  hia  wul 
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Another  existing  paper  which,  the  wlU  hy  specific-  k- 
ference  and  descnptton  identifies,  and  the  prevention 
of  fraud  by  compdling  a  I^atee  to  perform  i^er  the 
teatator's  death  a  promise  made  by  him,  the  testator, 
Sb4»i  the  faith  of  which  the  testator,  to  the  knowledge 
of  the  Imtee,  gSTO  the  legacy,  are  scarcely  exceptions 
m  qualifications.  The  four  papers  under  eonsideni- 
tira,  being  assumed  not  to  have  existed  before  1838, 
Ming  not  testamentary,  and  being  unattested,  can,  as  I 
conoeiTe,  have  <aily  such  eflfeets  (if  any)  on  Miss  Har^ 
ley's  property  as  they  could  hare  had  if  shb  had  died 
intestate.  But  woald.either  of  them  In  that  case  hare 
been  of  any  force  or  efficacy  as  an  agreement,  or  gift,  or 
a  declaration  of  tmst,  or  in  any  other  manner:?  I  am 
not  aware  of  a  ground  or  principle  on  which  that 
question  can  be  answered,  otherwise  than  in  the  negn- 
tire.  It  follows,  that,  subject  to  the  considerations 
that  I  am  about  to  mention,  I  must  liold  the  plaiuaffis 
entitled  to  an  administration  decree.  It  may  be  as  ne- 
ceesary  formally,  as  it  is  substantially,  to  direct  an  in- 
quiry whom  the  testatrix  left  her  next  of  kin,  though 
of  this  I  am  not  auite  sure.  But  can  it,  in  pomt  of 
fonn  at  least,  or  indeed  in  point  of  sobstance,  lie.  even 
on  ^is  record,  right  to  make  an  adminiatntion  4ten^ 
without  ascertaining,  by  means  of  a  report,  whether 
tbe  testatrix  exphuned  or  disclosed  the  views  and  wiAhes 
mentioned  in  her  will,  and  in  what  manner,  if  at  all? 
Is  1^  even  on  this  record,  certainly  right  to  assume  the 
total  invalidity  of  these  papers?  If  not,  wUl  it  be 
iwrrect  to  declare  the  decree  to  be  without  prejudice  to 
the  nghts  (if  any)  of  persons  not  parties,  though  no 
such  peraons  could  probably,  even  without  a  declaration 
of  that  kind,  be  precluded  by  the  decree  ?  (and  the  caw 
U  not,  perhaps,  within  the  40th  Order  of  the  26th 
August,  1841).  Or  what  course  should,  with  regard  to 
T  I.  n  '  I*P«™»  ^  taken?  These  are  points  on  which 
I  shall  be  glad  of  any  suggestions  from  the  Bar.  In 
the  absence  of  any  such  suggestions,  the  decree  that  I 
am  disposed  to  make  is  to  this  eflvet:— 

"Declare,  that  the  testatrix  bequeathed  the  reddue 
of  her  personal  estate  to  the  defendant,  as  a  trustee,  for 
some  purpose  or  purposes  which  the  will  and  codicil  of 
the  testatrix  do  not  disclose,  and  the  nature  of  which 
docs  not  at  present  appear.  Refer  it  to  the  Master  to 
inquire  and  state  whether  the  views  and  wishes  con- 
cerning the  disposition  of  the  reudne,  which  are  men- 
tioned in  her  will,  were  ever  and  when  declared  or  made 
known  by  her,  in  or  by  any  instruments,  papers,  or 
writings,  or  any  instrument,  paper,  or  writing ;  and  if 
the  Master  shall  so  find,  he  is  to  state  what  the  same 
yws  or  were,  and  the  particulars  and  circumstances 
UKnof ;  but  if  the  Master  shall  not  so  find,  then  then 
must  be  the  common  adminisCmtion  decree,  wiUi  li- 
berty to  state  any  cirenmstaiiees  ^eoially." 

VICE-CHANCELLOR  WIGBAH*S  COURT. 

lucis  e.  Jaiibs.— JU.  27,  March  I  and  2,  and 
April  18. 

Agrtmtni  Vendor  and  Pwehaaer—Agaug—Peiml 
Mmmmdum  and  iS^tM;tiir$~~Ntri$aii€e~-SBeeUic 
Pt9farmmo$. 

Tkel)^ndm,hnnginTr«aU/ fi^aFamifyRaidmtce 
wth  a  Hmm-ageiU,  toko  had  beat  employed  the 
PUmUf,  wrafs  i»  Pencil  kit  S^matme  to  the  Agree- 
ment  /or  <m  Under-lecue^  tendered  to  kirn  such 
Agents  and  alto  in  Pencil  the  follomng  Word*:—"  I 
haee  no  OiaeOion  to  tkit  Apreementf  e^fpotina  that 
there  is  nothina  unvsnal  in  SirB.  S.'s  Leases,  midt  I 
presume  there  u  not.— IF.  3f,  J."  And  alto,  "I  agree 
to  these  2irms,  subjea  tothe  above  Observations.— W. 
M.James.**  At  the  Thne  o/this  TVansaelionthere  ex- 
ietednPnbSelfnieanee  w  tie  immediate  Net^hbonr- 


hood  of  the  Home  in  Question,  whidt  raUtnd  i, 
.  ohjectionable  at  a  Family  Re/Uena.   Tke  Fati^tecL, 
Nuieanci.  did  not  appair  teioH  heen  iaom  at  i  ~ 

•  nme^o^PiainHf^aWu^vpodlwsiry.itx 
have  been  ascertained;  nor  leas  it  at  oilkMun 
Defendant  until  shortly  afterisatdiLMtn  di 
<Amdoned  the  alleged  CoMroa.  W^mi, 
Bill  filed  for  the  specific  Perfarmmeeeflks . 
r^iaed  to  ^bree  it,  npon  tie  6{vwi3*iW  _ 
rands  in  Penalt  written     Us  D^endaat, . 
been  rvtf^Ssd  iy  the  Plaintif  as  the  Pt 
that  the  T^saeUon  did  not,  in  Z«v 
Batification  fy  the  PrinHjpid,  MufiMi  a 
Aqreement-between  Vie  Partm. 

SenAii,  that  th'e'Oireumstanee  of  the  Mmnvnie 
written  to  Pencil  did  not  vary  ^  }ti<^  of  Itn 
ties,  «r  exclude  the  Prenmptioa  that  th^  ntn  i 

-  Viti$es6  ddiberando. 

'  Ttiebill  in  this  ease  was  filed  fortbe]forpoK< 
foKing  the  ^>ecific  performance,  by  the  defendint,  i 
alleged  agreement  to  take  an  under-lease  of  « f 
Cnrzon-street,  May-feir.    The  bill  sUted, 
Jannanr,  1848,  the  plaintiff,  being  the  tsigDcei 
lease  of  the  house  under  Sir  Richard  SnUos,  i 
a  house-agent  to  let  it,  upon  an  under-lcai:  i 
in  the  above  montii  the  defendant  appUed  tothel 


an  agreement  was  tendered  to  the  defendut  ob 
January,  1848.  whereby  the  pUintiff  agreed  to 
defendant  the  house  fortwenty-oneyeais,  detww 
at  the  expiration  of  the  first  seven  or  fouiton 
at  the  clear  yeariy  rent  of  180/.;  the  l«eM  toi 
all  the  usual  covenants,  and  also  the  coTcoub 
pressed  in  Sir  H.  Sutton's  lease  to  the  pl«^: 
the  defendant  wrote  upon  the  foot  of  the  f 
pencil,  as  follows:— "I  have  no  oyec'""^,.- 
ment,  supposing  that  there  is  nothing  innwis 
R.  Sutton's  leases,  which  I  presume  tlwn  ■  i" 
W.  M.  J.*'   And  also  the  words,  « I  agree  M 
terms,  snbfect  to  the  above  obserrBtioofc-W. 
James.**   That  seven  days  after,  namely, «wim 
of  the  same  month,  a  draft  of  the 
sent  to  the  defendant  from  the  plaintiiTi  "WJJ I 
which  draft  the  defendant  signed  and  retunw4,t«g»«-j 
with  the  following  note,  dated  the  I5Ui  J«' 
1848:— "Mr.  W.  M.  James  presents  his  «ro[dr 
to  Messrs.  Fyson,  Curling,  &  Hope,  and  ittonis 
the  draft,  with  some  alterations.   He  baaosl/w 
the  draft  in  matters  which  he  consideii  wwj^; 
he  must  beg,  therefore,  tliat  the  lesior  rtioold  A  ^ 
grant  him  tlie  lease  as  so  altered,  or  mm  to  »* 
Thedraawas  returned  in  the  coomb  of  the usie**, 
by  the  plaintiff's  solicitor  to  the  defettdttl, 
paniedbythe  fbUowing  note:— «Web«gtoi«»flJJ; 
herewith  the  draft  of  the  lease  of  the  ko«Mo-2 
Cnrzon-street,  which  we  have  prepared  >b  """"IJIJ 
with  your  agreement  with  Miss  Lncss.  TlM»cfwn» 
of  fixtures  is  not  quite  ready,  but  shall  m*"""^ 
course  of  to-morrow."   Two  days  afterwarda,  nanaft 
on  the  17th  of  the  same  month,  the  defendant  i^t  » 
foUowing  letter  to  the  plainUrs  »olicitora:-"MrJ*. 
M.James  presents  his  compliments  to  Mews. 
Curling,  &  Hope,  and  regrets  that  he  ii  nnder  t*e 
cessity  of  brealdng  off  the  negotiation  fiw 
the  house,  No. —,CurMn-street.  Independent]/ ofw 
objections  to  the  draft  proposed,  and  to  the  »■«  "Jf 
Sir  Richatd  Sutton  nndor  which  Mias  Locea  la  iU« 
to  derive  her  Utlo,  and  which  would  themaelw  p«- 
vent  Mr.  James  fiom  taking  the        ha  Uiffil»  « 
right  to  add,  that  he  has  just  received 
as  to  the  character  of  several  honses  i?"**"^' 
around,  as  to  render  it  quite  oat  of  the  qnM*»f 
the  house  for  a  ftmily  xeaideiiGe."  Oa  the  18th, 
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L  ft  Co.  aott  titt  fifUoving  reply  to  the  defendant : 
*ffir, — We  haTe  recdved  year  letter  of  yeiterday's 
in  wbkh  yon  announce  yonr  intention  of  break- 
off  what  yon  call  the  negotiation  for  a  lease  of 
— ,  Cnrxon-etreet;  and  we  learn  from  it  with 
sQiprise  that  any  reason  can  exist^  from  the  cha- 
7  of  any  of  the  houses  around,  which  can  tend  to 
its  occupation  as  a  residence  objectionable  or  nn- 
We  can  only  say  that  our  client  has  rery 
Jy  purchased  the  bouse  at  its  fiill  value*  irre- 
ire  of  any  con^deration  ariwng  from  any  such  cir- 
tencea  as  those  to  which  you  appear  to  allude ; 
I  aha  waa  of  course  enUrely  ignorant,  as  we  believe 
rto  be  np  to  the  present  moment,  of  the  existence  of 
wnich  eonld  pieTent  her  letting  tiie  honse  as 
ee  in  the  vmal  way,  and  at  a  rent  correspond- 
:  to  the  purchase^mcmey  she  has  paid  fbr  it.  We 
that,  on  further  inquiry,  you  may  find  the  re- 
yon  nave  heard  to  be  onfounded ;  but,  under  the 
ices  we  have  mentioned,  our  client  cannot  be 
to  release  you  from  the  clear  binding  engage- 
Imto  which  you  hare  entered.  She  is  quite  ready 
iplete  the  agreement  at  once,  and  we,  therefore, 
to  that  part  of  your  letter  which  relates  to  the 
yoa  have  raised  on  the  draft  lease  sent  to  you. 
tpiye  the  eovmaut  not  to  antign  vntAout  Uctnaty  in 
~'iaiiee  with  year  dewre.  The  covenants  in  Sir  R. 
1*8  lease,  to  which  yon  allude  as  beii^  objection- 
cannot  posdbly  alfoct  you,  aa  they  only  operato  at 
>  tcnninauoB  of  his  leaM,  at  the  commencement  of 
iBext  ccntnry,  and  we  do  not  desire  to  have  them  in 
I  lease  to  von.  We  believe  there  is  not  any  other 
to  be  disposed  ot  The  schedule  of  fixtures  was 
to  by  your  agent  on  the  ISth.'*  The  defendant 
Bg  in  his  refusal  to  accept  the  lease,  the  pluntiff 
the  present  bill  about  the  middle  of  April.  The 
rer  stated  that  the  defendant  was  wholly  ignorant 
lhai  he  was  treating  with  a  party  who  was  merely  as- 
rignee,  until  the  agent's  clerk,  a  person  named  Loft, 
bnmghi  him  the  docament,  which  was  as  follows : — 

"London,  7th  January,  1848. 
"I  agree  to  let  my  honse,  No.  — ^  Curzon-street, 
lfay-&ir,  to  William  Hilbounie  James,  Esq.,  for  a 
t«m  of  seven,  fourteen,  or  twenty-one  years,  at  a  rental 
af  180/.  per  annum,  to  be  paid  quarterly ;  all  rates  and 
kxea,  and  the  insurance  to  be  paid  by  him,  I  paying 
gmmd-rent  only.  Rent  to  commence  at  the  half- 
oaarter,  on  or  about  the  13th  February  next.  The 
btma  to  be  scheduled  to  the  lease,  and  20/.  to  bs  paid 
far  the  hUnds.  "  (Signed^, 


•■Witnes— Behbt  Lora." 


•xou  Jons  Lucas. 


The  answer  alle^,  that  so  far  from  the  memoranda 
which  he  had  signed  being  intended  or  considered  to 
be  conclusive,  the  n^tiation  was  carried  on  as  to  se- 
voal  matters  which  were  in  dispute,  namely,  the  land- 
tag fixtures  &c. ;  that  the  memoranda  and  ngnatnre 
kad  been  made  in  pwcil,  because  they  were  not  in- 
tended to  remun  as  oinduig,  until  the  covenants  in  Sir 
B.  Sotton's  lease  had  been  examined;  that  tiie  objec- 
tioQ  to  the  honse,  on  account  of  the  nuisance,  had  first 
been  called  to  the  defendant's  notice  on  the  evening  of 
the  day  on  which  he  received  the  draft  of  the  proposed 
lease  from  the  plaintiff's  solicitor^  when  he  had  seen  a 
newspaper  report  of  an  attempted  suicide  by  a  young 
woman  who  had  fled  from  a  house  of  ill-fiEmie  in  the 


street,  and  that  this  report  received  confirmation 
by  subseqnent  inquiries;  and  that  the  nuisances  were 
n  BO  extensive  a  character  at  that  time  as  to  render  it 
in^oasible  for  him  to  occupy  the  honia  aa  a  residence 
ftr  himaelf  and  hia  family. 

Wood  and  OUum,  for  Uie  pontiff.— The  plaintiff  is 
aidtled  to  stand  vpon  the  agreement,  as  signed  by  the 
dsfandant  in  peneu,  m  binding  in  law.  Tna  mty  qua- 


lification introduced  b^  the  defbndaai  himself  had  rda* 
tion  to  the  covenants  m  Sr  Richard  Sutton's  lease,  and 
to  the  qnestion  of  their  belnr  nsoal  or  nnosoal.  Tha 

agreement  was  actually  concluded,  and  any  negotiation 
anervrards,  as  to  terms,  could  not  remove  that  fact,  al- 
though they  might  be  subject  of  inquiry  before  the 
Master.  Tne  question  of  wuver,  howevor,  could  not 
l>e  entertmned  by  the  Master. 

The  Soiicitor-Oeturalt  Llc^y  and  Rml^y  for  the 
defendant. — This  can  be  viewed  by  the  Court  as  merely 
a  proposal,  followed  by  negotiation,  which  ultimately 
ended  in  the  defendant  s  waiver,  in  consequence  of  the 
circumstances  which  were  subsequently  brought  to  his 
knowledge.  The  Court  is  not  to  decree  a  specific  per- 
formance, unless  it  can  collect,  from  a  fiur  interpretation 
of  the  expressions  and  acts  of  the  parties,  that  they  im- 
port an  ^;reement  If  what  occurred  only  amounted 
to  ft  treaty,  let  the  progress  towards  the  completion  of 
the  agreement  be  mors  or  less,  the  Court  ought  to  Irave 
the  nuties  to  try  thefr  righto  at  law.  Even  if  there 
had  been  an  agreement  iMtween  the  parties,  it  was^  at 
the  utmost,  condition^ ;  and  the  condition  not  having 
been  fulfilled,  the  agreement  could  not  be  enforced. 

Wooi,  in  reply. — So  far  has  equity  aided  in  the  sup- 
port of  a  contract,  that  it  has  decreed  a  specific  per- 
formance, although  the  premises  had,  in  the  intern), 
been  burnt  down. 

The  following  stetute  and  authorities  were  referred 
to: — The 29  Car.  2,c.3;  Shirley y.DavUs^  I txisA.  inO 
Ves.  078,  and  referred  to  in  1  Sogd.  Vend,  and  Pur.  638, 
10th  ed.);  ffuddlatone  v.  Briieoe,  (11  Ves. 583);  Church 
V.  Brown,  (Id  Ves.  26B);  Deverdt  v.  Lord  SoUoH,  (18 
Ves.  614);  StrtU/ord  y,  Botworth,  (2  V.&B.  341); 
I\flde»  V.  HooieTy  (2  Mer.  430);  Ogilvie  v.  Fofjambe,  (3 
Mer.  63);  Kenne^  v.  lee,  (Id,  441);  Holland  v.  Bfre, 
(2  S.  &  S.  104);  Dmeroft  v.  Albreeht,  (12  Sim.  189); 
Doe  d.  Periee  v.  Periet^  (3  B.  &  Aid.  489);  Wimor 
V.  PniO,  (6  Moo.  C.  P.  484);  Marfy  v.  GarreU,  (9 
B.  &  0.  028:  S.  C,  4  Han.  &  R.  687);  Comfoot  t. 
Fowhe,  (6  Mee.  &  W.  368);  FulUr  r.  Wilson,  (3  Q. 
B.  fiB;  2  6.  &  D.  460;  6  Jur.  799);  Tmlor  v.  Ashton, 
(11  Mee.  &  W.  401 ;  7  Jur.  978):  GUteon  v.  lyEtte, 
(2  Y.  &  C,  N.  S.,  642);  JFifd  v.  Oihion,  (12  Jur. 
627);  Sugden'a  Law  of  Real  PropeHy,  614J;  Smith 
r.  Marrahlet,  (11  Mee.  &  W.  6;  1  Car.  &  M.  479;  7 
Jur.  70).  Upon  the  effect  of  pencil  writing  were 
cited: — Hateiet-v.  Haviietj  (1  Bagg.  321);  Edwardsv, 
Jstley,  (Id.  490);  Ratenscrojl  v.  Hunter,  (2  Hagg.68); 
Jtymeir.  Clarhaon,  (1  Phillim.  22);  Parker  y.  Bain- 
Mdge,  (3  Id.  821 );  and  Franeit  v.  Grover,  {5  Hare,  39). 

April  18. — Sir  Jahbs  Wioraw,  V.  C,  now  delivered 
jud^ent. — Before  and  in  the  month  of  January,  1848, 
the  plaintiff  was  lessee  for  years,  under  Sir  Richard 
Sutton,  of  No.—,  Carzon-street,  May-fair,  with  the 
yard  or  garden  at  the  hack.  The  property  was  derived 
under  two  leases,  aud,  as  I  understanor— for  it  does  not, 
I  think,  appear  upon  the  pleading^-the  yard  or  gar- 
den, or  some  part  of  it,  waa  part  only  of  the  panels 
comprised  in  one  of  the  leases.  The  rendne  of  the 
parcels  oomprised  in  that  lease  is  now  vested  in  third 
persons,  not  before  the  Court.  The  covenanto  in  both 
leaser  mntatis  mutandis,  are  the  same,  and  amongst 
them  is  a  covenant  empowering  the  landlord  to  enter 
and  determine  the  lease  upon  breach  of  any  of  the 
covenants.  In  January,  1848,  the  defendant  agreed  or 
treated  for  a  lease,  for  seven,  fourteen,  or  twenty-one 
years,  of  the  house,  &o.  The  agreement  or  treaty  was 
on  the  point  of  completion,  when  the  defendant  made  a 
discovery  respecting  the  houses  in  the  neighbourhood, 
which  rendered  it  impoanhle  that  he  could  use  the 
house  as  a  reudenoe  for  his  family,  the  purpose  for 
which  alone  he  wanted  it.  Upon  this,  on  the  17th 
January,  1848,  be  wrote  to  the  pUiutiff*s  Boli«toi% 
declining  to  acoept  a  laaia  of  the  house  in  question. 
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Tbm  UU  hw  flfawe  boen  filed,  and  the  main  qaesfion  in 
tha  eanse  fa,  wfaethar  the  defendoit,  at  the  time  of 
writing  the  letter  of  the  17th  January,  1 848,  was  bound 
to  aoe^  a  lease  from  the  plainUff  or  not.  The  &da 
necessary  to  rdse  the  question  are  these : — The  plaintllF 
euplayM  a  honse^wmt  to  lot  tiie  hoose  for  her.  A 

SntloBU  namad  Cotta  was  the  ^en^s  clerk,  and  was 
e  petB<m  who  nwotiated  the  m^ter  pencmally  witii 
tha  deCmdant.  HesBn.  Fyson,  CnxUnff,  &  Hope  hod 
been  the  plaintiff*e  soUdton^  bat  flie  defaidant  nad  no 

Srofeanonid  aanstanee  (except  his  own)  before  tht  17th 
anaary,  1848.  On  or  about  the  7th  Jsnnarr,  1848, 
Lofts,  on  the  part  of  the  plamtiff,  and  the  d^mdant, 
bad  come  to  nnersl  terms,  upon  which  the  plaintiff 
was  willing  to  let,  and  the  defendant  to  accept  a  lease 
of  the  house  in  question.  A  memorandum,  mtended 
to  express  the  terms  of  this  i^pvement,  was  prepared 
by  Lofts,  rigneJ  b^  the  phdutiff,  and  tendered  to  the 
deCmdant  for  his  signature.  After  some  diacnsnon  be- 
twaott  Lofts  and  the  defendant,  it  was  arranged  that  a 
mora  formal  «reeaent  should  be  prepared  by  Lofts. 
This  aoondingur  was  dm^  and  on  the  8Ut  January, 
1848h-I  think iBiist  amme  this  date, and  not  the 
7th,  but  it  is  immatarial— Lofts  »gtSa.  saw  the  defend- 
ant, sod  tendered  Uw  new  mem<»andum  for  his  signa- 
tue.  This  memorandum  bears  di^  the  7th  Jaauuy, 
184^  and  is  in  the  following  words— (supra).  The 
writing  oeeopies  two  pages,  learing  a  small  space,  suffi- 
cient, perhaps,  and  not  more  than  snfficient,  for  the 
mere  signatnm  of  the  parties  and  the  attestation  of  a 
witness.  The  defendant,  after  reading  the  memoran- 
dum in  the  presence  of  Lofts,  wrote  in  pencil  on  the 
tidrd  or  fly  leaf  of  the  meroorandnm,  opposite,  or  nearly 
^porite,  to  the  ttlaee  left  for  the  ^natures,  the  foUow- 
ing  words: — **I  have  no  objection**  &c.,  (supra). 
And  afterward^  at  the  Instance  of  Lofta^  wrote  the  fol- 
wwing  words  In  pandl  immediately  below  what  he  had 
pierioasly  written I  agree  to  these  termstsubject 
io  the  above  ohasrrations.'— W.  H.  JTamea."  He  tuen 
delivered  the  paper  to  Lofts,  who  took  it  away  with 
him,  ud  gave  it  to  Fyson  &  Co.  The  latter  prepared 
the  draft  of  a  leaae,  and  on  the  I4th  January,  18^ 
sent  it  to  the  defendant,  with  a  letter  of  that  date, 
stating  that  it  bad  been  prepared  m  aeeordaii<»  wUk  tk« 
agrtemaa.  On  the  ISth  January,  1848,  the  defendant 
returned  the  draft  lease,  with  sundry  alterations  in  and 
remarks  upon  it,  in  his  own  huid  writing,  and  wIUi  his 
name  and  initiau  subscribed  thereto,  and  accompanied 
by  his  letter  of  the  same  date.  Fyson  &  Co.,  on  tiie 
wpwpt  of  this  letter,  on  the  same  day  returned  the 
daA  to  the  defondan^  irith  their  remarks  tihereon,  and 
aeeompaniad  by  their  letter  of  the  lAth  January,  1848. 
The  result  tii  Uiees  flooummieations  between  Fyson  & 
Co.  and  the  defendant,  as  I  understand  it,  waaL  that 
^son  &  Co.  submitted  to  all  the  alterattons  which 
tta  defendant  required  in  the  draft  lease,  with  a  single 
caoeption,  which  was  this— the  draft,  as  prepued,  pre- 
Tsnted  the  defendant  from  assigning  or  underletting 
the  premises  without  license :  whereas  he  required  that 
his  power  to  assin  or  underlet  should  be  uncondi- 
tional, and  which  Fyson  &  Co.  declined.  In  this  state 
tha  matter  was  on  tiie  17th  Janua^,  184S,  when  the 
ddbidant  wrote  his  letter  of  Uut  date,  finally  deter- 
Binhiig  tile  agreonent.  Some  further  oommumeaUons 
took  place  between  Fnon  &  Co.  md  the  defendant,  hi 
^>hteh  they  alMn<loued  tha  only  point  then  in  contro- 
n^y  batwaen  tbem,  as  to  the  tenns  of  the  draft  lease, 
ad  faisisted  that  the  defendant  was  not,  on  the  17th 
9nsxMtj.  1848,  in  a  condition  to  rcAiae  to  accept  the 
lease.  Several  points  were  taken  for  the  defendant. 
First,  thaL  on  discovering  the  character  of  certain 
bouses  in  the  neighbourhood  of  the  one  for  whidh  he 
was  in  treaty,  he  had  a  right  to  abandon  the  agree- 
ment. I  much  wished  for  an  authority  to  be  prooucod 
In  as^pact  of  that  propoottlon,  for  it  cannot  be  doiicd 


that  the  interests  of  the  defendsnt  wQl  nScr  m«t 
rioudy  if  tlie  ountraet  is  to  be  enforced  in  eq 
The  law,  as  stated  by  Sir  Edward  Bwden,  ib4 
lieve  eorrecUy,  nepectiiw  defects  in  subjects  of 
is  this— that  if  the  vendor^  at  th«  time  of  the 
does  not  know  of  tiu  odstmg  defect  in  the 
Court  will  enforoe  the  oontraet;  otherwise, 
if  tha  debet  be  known  to  the  vendor,  ud 
which  a  provident  purdiaser  could  not  diacorer.  I 
same  tliat  the  same  law  exists  where  the  pt 
is  affected  by  a  nuisanoe  in  the  ndghbosriuwi 
hardship  of  the  porition  of  the  defendut,  ii 
case.  Is,  that  he  is  compelldile  to  accept  k 
with  a  present  knowledge  of  a  defect,  wlucn  ha 
posribly  be  bound  to  diacloae  to  a  por^iser  or  1« 
under  himself.   LmmI  reasoos  of  gnat  woriit : 
however,  be  adduced  In  support  of  uua  stste  m  the 
and  the  utmost  weight  I  can  give  to  the  onadend 
is  thia— that  I  murt.  In  other  respeeta,  \rj  the 
strietly  between  the  parties.   The  seeood  poUt 
tliat  there  was  no  stenii^of  the  msMrsadsn 
the  Statute  of  Frauds,   nw  qnestfen  is,  gdbU  I 
the  pMntiff  upon  that  manorwtdum  whiofa  ife  ' 
and  that  which  wss  truly  rigued  hi  flie  Ue 
name,  if  that  which  was  written  m  peaeQ  lad 
written  in  ink,  and  if  Lofts  wss  dead,  udsoOBH 
pused  or  known  than  what  the  pi^er  fiedowf  H 
oould  have  said  that  the  pendlmemotsadm  »«,i> 
first  instance,  deliberst4ve,  the  second  misHnaj 
leaves  no  room  for  doubt  that  the  psi^  who  wnrti 
words,  •*  I  agree  ftCj"  must  have  iatendej  iw>rf 
more  than  Ute  prevums  memoisndom  ezpnaei 
the  drcumstance  ohangvd  by  tbefaetUuttbtwri 
was  in  pencil,orbytiie  evidoiceof  Loftat  ItUu 
and  that  the  letters  which  followed  ss^rt  Um  a 
stmction.   The  third  point  dcserresgtesteonri' 
The  defendant  says  that  he  made  P**^  "i^^^ 
alterattons  In  the  memwandum  whioi  wm  ■"V** 
him  on  theSthJanuaiy,  1848;  that  LsftsIudMiM*; 
rity  to  accede  to  them  j  that  the  meaoiisdiwitww 
was  only  a  proposal  by  the  defendant,  si  he  h« 
the  proposal  of  the  plaintiff;  and  tbst,  satil  atm 
herself  assented  to  them,  there  were  »>  *^*3 
upon  between  her  and  the  defendant,  and  T 
bound.   The  defendant  sUtes,  in  his  """Y* 
sud  he  would  shew  the  memorandum  to  the  p^^n 
solicitors;  aud  the  defendant  has  neret heen  irfmj% 
and  is  not  aware,  that  the  plMutiff  ew  m^J"  ?J 
agreement  with  the  conditional  termi  intiodsm  m 
him.   If  the  defendant  is  right  In  his  premw",  i-^J 
the  memorandum  with  the  pencil  additions 
proposal  signed  by  the  defendant  for  the  pI*»^'fV; 
ceptance  or  rejection,  and  if  the  plaintiff  M  ^P'^^rSi 
to  it  before  the  17lh  January,  1848,  ti»  i«»*»J 
conclusion  Is,  I  think,  correct ;  for,  upoa  ««  *JC 
thesis,  when  the  defendant  wrote  the 

January,  1848,  there  was  no  ^T^""*r ,  j'T-S 
rested  in  proposal.   In  that  letter  the  deftoitfiiJJ 

«  My  terms  appear  upon  the  d«ft  law8,*»lJ"g 
the  plaintiff  to  assent  to  or  leftiia  them.  ^"JSn 
was,  by  Fyson  &  Co.*s  letter  of  the  ■ame  d«;,  qw"" 
as  to  a  material  oovenant;  thli, socomi«»r- 
case  of  /fottwrf  v.  i^,  Wl  the 
Nothing  more  passed  before  the  Wler  rfJ'V^ 
nnary,  1848.  It  becomes  mo««'T|  *5f*2 
mine  tiie  premises  upon  which  tha  """"ijEr 
sion  Is  ftmnded.  if  X  were  at  Bbff^  ^SfStti 
should  hazard  a  oonjecture,  thst, brtweeu imim _ 
the  17th,  the  plaintiff  had  been  infcnned    ^  "J 

passed  between  Lofts  and  tiie  defcodsn* «  ™r*ty. 
that  she  adopted  tiie  acts  of  Lofts  as  her  agML^ 

whatever  my  conjectures  on  this  whiect 
be  necessary  that  the  plaintiff  Aoold  pro»  •^"Tj 
acceptance  by  her  after  the  8th,  I 
pieadingo  or  evidence  now  before  "e, * 
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Ute  plaioiUr.  Th«  point  Is  pivmuMntlj  pwt 
find  in  the  uumr  at  a  lUMtaatiTS  gmind  m  de- 
an Is  Um  bin.  The  oaxu  ley  npon  the  pUntiff, 
levitBMM  to  prove  it  were  Lofta,  oar  the  aolictt(»% 
ti  famei  of  whom  Lm  heen  examined  the  plaia- 
but  DO  evidence  is  given  on  the  point.  Ae  far 
t  Kbul  evidence  goe^  this  p^t  is  with  the  ib' 
■iiti.  Bat  thif  point  in  the  defendant's  case  can- 
g(  it  eotuidered  as  diq»oaed  of  in  argumcDt,  without 
flmas  wbeUwr  Lofta^  or  the  solicitor^  who  cleariy 
Iqftod  bis  aetL  had  not  an  implied  anthorify  to 
pdo^  with  t«  de&ndant  an  agieemMii  aa  the 
IntifilwiiaK  with  tbeTHiations  ratrodnoed  hy  the 
■il  BMoaaaBomn.  The  qnestion  may  be  thus  atated 
^Mter,  if  the  plaintiff  had  authorised  Lofts  to  sien 
il  Bononuidom  of  the  7th  Januasy  on  her  behalf, 
iSi,  npoR  the  same  being  a%ned  Inr  Uie  defendant, 
fioot  aa  implied  anthonty  to  l»nd  her,  by  "g""^ 
Il  MBS,  with  tlw  pendl  additions  thereto.  I  liave 
id  B«di  difficulty  m  oomiw  to  a  eondnsion  n^on 
lb  aunt.  I  bare  donlitcd  wbether  there  is  anything 
initial  ia  ttie  Tariation  introduced;  but,  upon  tlie 
■temadeiation  I  can  eive  tlw  case,  I  think  the 
Rfatioii  II  sabetantial— tnat  i&  if  Lorn,  beiiw  duly 
rikoriied  to  sign  the  memoiandam  aa  ertrinaify  pre- 
■d,  M  signed  It  with  the  ptneU  additiem^  the 
mm  might  hare  nftiaed  to  eraifinn  1^  and  wonld 
It  bm  been  bound  by  therignatoreof  I^ofta.  To  try 
lb  qicitunf  I  begin  by  assunung  the  nriation  to  be 
ihtuitiaL  and  that  the  defendant  had  filed  his  bill  to 
ine  inch  an  agreement  on  the  8th  January,  1848; 
Man  mything  further  had  passed  between  uub  psr- 
b),  to  which  the  plaintiff  in  this  niit  put  in  a  plea, 
•wimmjriaisedthe  quesUon  whether  Lc^  had  im- 
M  ntbority  or  not,  I  am  satisfied,  that,  if  such 
did  bare  beM  tiie  position  of  the  pames  on  the  8*h, 
•ntunltered  en  tSie  17th,  in  the  absence  of  idl  evi- 
■M  that  the  plainUff  bad  assented  to  the  defendants 
Batiou  ef  the  agreement  propoeed  by  her.  In  eeti- 
■fatthe  WNcht  to  be  giren  to  the  pencil  additions, 
tpHMit  be  bad  t«  the  poaiUon  of  tbej^^tiff  heiw 
4iiIneennderSbrBichardSnttoii.  Whatevcrher 
nnasught  Ite,  she  could  not,  nor  could  the  defend- 
B^^ioae  wiUi  the  covenants  in  Sir  Richard  Snt- 
wilnm.  Whether  usual  or  nnusnsl,  the  proviso  for 

S**ti7  fn  breach  of  any  covenant  made  it  indiipen- 
Mceaaaiy  to  the  phuntiff  aa  well  as  the  defendant, 
lhaee  eoveuanta  should  be  inserted  in  any  lease  tlu 
■BlifF  niight  grant.  The  lessee  might  w^look  into 
hl(Ma  before  he  agreed  to  accept  a  lease  of  the  pro- 
is  them ;  but  Us  lease  must  contain  theII^  or  at 
Iffots  he  must  observe  them.  The  plaintiff  could 
Kwothenrise  than  innst  npon  the  insertion  of  the 
(■■iBta^  whethw  usual  covenants  or  not.  If,  then, 
atbtmniag  «f  the  8th  January,  1848,  the  plaintiff 
MNta iafmaed of  the  etmdiUnial amenunt  whldi 
nm  made,  might  she  not  have  siud,  **  I  have  no 
^  to  diepense  wiUi,  nor  can  the  defendant  accept 
^■■MMtion  from,  one  of  the  covenants  in  Sir  Richud 
^m*!  lease,  whoever  their  nature  may  be.  The  In- 
of  sU  those  covenanla,  whether  usual  or  unusual, 
Ithe  defendant's  lease,  is  a  matter  not  oi  choice,  but 
'l^ty.  The  defendant  may,  before  he  agrees,  satisfy 
*|uf  at  to  the  covenants ;  but  I  will  not  leave  to 
litigation  a  term  in  the  contract  which  I  cannot 
*>th;  therefore  it  was  that  I  authorised  an 
Mileeontract,  and  I  will  not  be  a  party  to  one  that 
lysiUonal  on  sneh  a  point."  I  am  satisfied,  that, 
"((■the  difference  between  the  memorandum  as  ori- 
wv  dnwD,  and  as  altered  by  the  pencil  additiom, 
Jjudbe  treated  as  unreal,  the  plea  most  have  been 
*»*M.  In  considering  the  point,  regard  must  be 
pwlir  had  to  the  positions  both  of^  the  plaintiff  and 
?««idaDt  with  xemeet  to  Sir  Richaid  Sntton^B 
"■■fc  VhatmrthAinliiiigMflRofthepUBtiffiDii^ 


be  to  meet  the  defatdanfs  obtectiCT^  she  conld  not 
pense  with  the  cersnants  in  Sir  Biehard  Sutton's  leasss. 
If  the  phdntiff  mkht  have  objected,  ao  might  the  de- 
fendant, and  therefore  there  could  be  ao  aneement  until 
both  haid  assented  to  the  same  terms.  &it  it  raaj  ba 
argued,  that  the  covenants  in  Sir  Biehard  Sutton's  leases 
are  so  plainly  not  unusual,  that  the  distinction  between 
the  memorandum  as  oiiginally  drawn,  and  as  altered 
by  the  pencil  additions,  is  merely  verbaL  Upon  the 
fc»mer  of  these  points — the  character  of  the  covenantfr— 
I  give  no  opiniwi;  and,  as  aa  abstract  praiKM&Uon,  I  will 


not  deny  that  a  case  might  exist  in  which  the  Comt 
nught  be  bound  to  condder  aa  attempted  distinetim 
plainly  nugatory.  But  the  ease  cannot  be  of  that  cha- 
racter only,  becaose  the  Court  mi^,  after  argument^ 
come  to  the  conclusion  that  the  covenants  are  not  on- 
osnaL  The  case  to  be  brought  within  the  scope  of 
that  reasoniog  should  be  one  in  wliicb  ttM  Court  is  inn 
condlUon  to  treat  the  defence  aa  phunly  litigioui^  and 
nothing  els^  and,  looking  at  the  oovenants,  cannot 
treat  it  as  real.  In  this  case^  the  pl^tiff  lud  a  li^^ 
to  say  she  will  not  be  bound  by  an  agreement  prwwnt 
with  future  litigation  respecting  a  point  she  could  not 
concede.  I  lay  out  of  the  case  the  concession  made  by 
the  plaintiffafter  the  17th  January.  The  queatlM  be- 
fore me  ia,  what  waa  the  podtiMt  of  the  partiea  npoa 
that  d»j  I  tiilnk  it  was  the  same  aa  it  was  aa  the 
16tb.  There  are  two  othw  pointa  which  I  shall  briefly 
notice  before  I  state  the  condurion  to  which  I  have 
come.  One  of  these  was  made  by  the  defendaat, 
founded  npon  the  case  of  li/tda  y.  Sooier,  (supra). 
I  do  not,  in  the  least  d^:re«^  doubt  the  power  of  tlie 
Court  to  enter  upon  the  question  of  title  at  the  hear- 
ing of  the  cause,  or  to  make  such  a  question  a  ground 
for  dismissinx  the  bill.   But,  in  order  that  it  m*y  t>e 

S roper  so  to  deal  with  a  case,  the  defect,  or  supposed 
efect,  in  the  title  shooid  be  prominentiy  put  forward 
in  the  pleadings.  I  cannot  say  that  I  think  such  ia  the 
case  here.  Tne  question  on  these  pleadings  is  sgyne- 
ment  vel  non,  and  the  question  of  tiUe  ought  to  be  the 
subject  of  rmrence  to  the  Hastei^  which  vrill  affind 
the  partiea  the  opportunity  of  taking  all  objections  to 
the  title.  Upon  the  only  point  remuning  I  shall 
merely  observe,  that  the  defendant  ^eaxa  to  me  to 
deny,  as  positively  as  Hr.  Lofta  asserta,  that  the 
defendant  wuved  inqniriiw  into  the  lamOord'a  title. 
Many  of  the  obeervations  I  have  made  may  appear  to 
be  extra-judicial;  but  having  conudered  the  case  at 


large,  and  having  come  to  the  condoiion  that  it  is  one 
in  which  I  ought  not  to  hcdp  dther  party  hy  any  re- 
location of  the  strict  rules  oi  practice  of  the  Cour^  and 
finding  that  the  plwntiff  has  omitted  to  prove  a  pdn^ 
the  proof  of  which  was  in  her  power,  if  the  point  could 
be  prov^,  I  have  thought  it  right  to  state  my  opiniwi 
on  each  part  of  the  case.  Hy  eondndon  is,  thist  the 
bm  most  he  dlamiflaed,  with  costa^^  iitmimd,  wUh 
cotit* 


COURT  OF  (QUEEN'S  BSKCH. 
SlTTmOS  IN  BANC  AFTER  TRXKITT  TERM. 

Don  d.  MaBT  CARfSE  «.  BAMKAXD.—Jvfy  S. 

In  Ejectment,  the  Lestor  of  Plaintif  relied  on  her  own 
Poeaemm  for  Thiriem  Tean.  and  her  Su^and'M 
Wure  her  for  Eighteen  Tears,  hut  in  »  doing  thewti 
tMat  her  Suaband  died  UavbM  ChUdren.  I>^fimd€mtf 
inwhemtM«ltgfatSitatevfat6efin  tit  3\oen^  T«tn, 
had  turned  the  Leuor  of  Plaintifont  efPomuim:'-' 
Held, 

Firetf  that,  the  Poueuion  of  the  Letsor  of  PlaintijF  mt 
being  connected  bjf  Bight  with  that  of  her  SuMomif 
34  ((f  Stat.  3Ss^  WiS,  4»  e.  27,  didnotiheMr 
tha  Sight  <fPomttio»  t^fointt  D^mtani, 
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Secondly,  that  the  Poisamon  o/the  HuAmd  of  the  Leuor 
ofPlain^ff  inu  /WmJ  facU  £videne$  oft^  Title  of 
kig  Heir,  againgt  which  the  Paueuion  of  the  Leuor  of 
Pkiuaif  could  not  prevail. 

^uare,  vAoher  a  Verdict  for  the  Leuor  of  Plaintiff  ''for 
th«  EneroatAmeiU  on  the  Watte'*  is  tuffieietufy  certain  ? 

Ejectment  to  recover  a  cottage  and  premises.— On  the 
trial,  before  Coltman,  J.,  at  the  Summer  Assizes  for 
SaaeXt  in  1848,  It  appeared  that  the  land  upon  which 
tiie  GOttaffe  stood  was  formerly  part  of  the  waste  of  the 
nttnor.  In  181fl  the  lord  of  the  manor  allowed  Robert 
Carter,  who  had  purchased  land  adjoining  to  the  waste, 
to  take  in  a  piece  of  the  waste,  and  to  build  theeottoge 
in  question  upon  it.  Robert  Carter  allowed  hia  son, 
John  Carter,  the  husband  of  the  lessor  of  the  plaintiff, 
to  live  in  the  cottage  without  paying  any  rent  for  it, 
and  he  and  his  wife  lived  there  together  foe  eighteen 
years.  In  1834,  John  Carter  died,  leaving  his  widow, 
the  lessor  of  the  plaintiflF,  and  several  children  surviv- 
ing ;  and  the  lessor  of  the  plaintiff  continued  to  live  in 
the  cottage  for  fourteen  years  after  his  death.  Robert 
Carter  was  alive  at  the  time  of  the  death  of  his  son,  but 
toere  was  no  evidence  as  to  whether  he  consented  tliat 
Uie  lessor  of  thejphdntiff  should  continue  in  possession. 
In  1B29,  Robert  Carter  morteaged  the  whole  of  his  pro- 
perty, including  the  cottwa  tn  qaestion,  to  Barnes ;  and 
in  1847,  Barnes  transferred  tiie  mortgage,  together  with 
nie  equity  of  redempUon,  to  the  defendant.  Barnes 
had  never  been  in  possession.  A  short  time  before  the 
action  was  brought  the  defendant  had  got  into  posses- 
sion, and  dispossessed  the  lessor  of  the  plaintiff.  In 
order  to  shew  the  extent  of  the  premises  sought  to  be 
recovered  in  this  acUon,  a  map  ol^ Uie  premises  was  sub- 
mitted to  the  jory.  Anotlier  action  had  been  brought 
against  the  lessor  of  the  plaintiff  to  recover  the  whole  : 
in  that  action,  Mary  Carter  forbore  to  defend  for  certain 
portions.  It  was  contended  for  the  defendant,  first, 
Mat  the  lessor  of  the  plaintiff  had  no  title  to  recover  in 

gectment ;  seoondly,  that,  upon  the  death  of  John 
arter,  the  title  waa  Ui  his  son,  and  that  the  occupation 
of  his  widow  coold  not  be  added  to  hia  oecnpation,  so 
as  to  confer  a  title  to  bring  the  action.  The  learned 
indge  held,  that,  the  lessor  of  the  phdntlff  and  her  hus- 
band, before  his  death,  having  been  in  exelnave  pos- 
session for  more  than  twenty  years,  neither  Barney  nor 
any  person  under  whom  he  claimed,  could  have  title, 
anoe  stat.  3  &  4  WUl.  4,  c  27.  The  jury  gave  a  ver- 
dict for  the  lessor  of  the  plidntiff,  "for  the  encroach- 
ment on  the  waste." 

In  the  following  Michaelmas  Term, 
MotOaffu  ChainUre  moved  for  a  rule  nisi  for  a  new 
Wal,  on  the  ground  of  misdirection,  and  of  the  verdict 
being  indefinite  and  uncertain. 

On  a  subsequent  day  (Not.  16)  the  Court  ennted  a 
rule  nisi. 
In  Trinity  Term*. 

Shee^  Serjt.,  and  Peacodt  shewed  cause— First,  the 
veitlict  was  sufficiently  certain.  (Doe  d.  The  Drapers 
amj>any  v.  mi«m,  2  Stark.  477).  [Lord  J>enman, 
C.  J  .—It  must  be  for  the  sheriff  to  ascertain  the  proper 
boundaries  of  the  encroachment  when  he  gives  posses- 
sion to  the  lessor  of  the  plaintiff.]  SeconSy,  the  tiUe 
of  the  lessor  of  the  plaintiff  was  complete,  under  sect.  2 
of  Stat.  3  &  4  -Wil].  4,  c  27.  If  tlie  defendant  had 
been  seeking  to  recover  possession,  tlie  answer  would 
be,  more  than  twenty  years'  possession,  viz.  fourteen 
y«".  by  Mary  Carter  after  the  death  of  her  husband, 
and  eighteen  years  by  him  before  his  death.  By  sect.  34, 
at  the  determination  of  the  twenty  years,  the  right  and 
title  of  the  person  to  the  land,  for  the  recovery  whereof 
an  entry  or  action  might  have  l>een  made  or  brought 


•  May  25  and  29,  before  Lord  Denman,  C.  J.,  Patteson, 
Coleridge,  and  Erie,  JJ.  * 


within  such  period,  shall  be  extii^tdwd;  ui  tken> 
fore  the  entry  of  the  defenduit  was  a  mere  imaM 
act.   The  defendant  cannot  be  in  a  better  wmm 
than  the  original  owner :  the  title  of  the  orisinu  Hilf 
was  not  extinguished  till  the  determin^on  M  Ai 
twenty  years,  and  upon  that  event  the  title  wxtn» 
forred  to  the  person  then  in  possession.  {Doe  i.  Dmg 
V.  Lawliy,  3  N.  &  H.  331 ;  Sir  Edward  SngdoLC^ 
T^e  Incorporated  Soetetjfy.  Ridiards,  4  Ir.  ^.  Bn.  1 A 
197).   Again,  John  Carter  could  not  have  miiitihii 
ejectment,  because  he  was  not  in  poasesrisn  fiir  tvo^ 
years.    lOoleridge,  J.— If  a  disseisor  is  in  pocanosi 
.  the  time  of  his  death,  bis  seirin  descend  npontuiMii 
how  b  that  altered  by  stat  3  &  4  Will  4,  e,  Qft 
John  Carter  was  tenant  at  will,  not  disseisn;  (~ 
d.  Goody  v.  Carter,  11  Jur.  28fi);  and  thenfm 
heir-at-law  acquired  no  title.   [Brte,  J.— If  i 
holder  is  out  of  possession  for  twenty  yean,  bk 
is  extinguished  :  does  the  penon  in  poasctwa  at . 
expiration  of  the  twenty  years  l)econie  a  ftceb41^ 
as  to  be  able  to  mountain  ejectment  agunst  t  dr — 
Mere  possession  is  sufficient  title  in  the  first  i_ 
(Doe  d.  Hughes  r.  X^e&o^  (M.  &  H.  346).  Pm» 
sion  which  could  not  be  distntbed  by  rijfet  ii  tiNi 
i^inst  any  person  who  disturbs  it  by  vraig.  M|i 
nty  of  possession,  if  there  is  no  title  in  the  dctnlMt 
entities  the  lessor  of  the  plaintiff  to  judgment.  [Am 
T.  JRivingtoitt  2  Saund.  110  a).  lOolendgt,  J^Ti' 
aifpiment  breaks  in  upon  the  mle,  that  the  plaintiff 
ejectment  must  recover  by  the  strength  of  ha  on 
without  regard  to  the  weakness  of  ue  defeDdant'i 
In  ejectment,  the  wrongdoer  forces  the  bw-it-lav^ 
devisee,  to  prove  his  titte.   Your  a^ment  entm " 
the  titie  of  the  defendant.]    Q'^bey  also  referred  ta 
d.  Drt^  V.  Lawl^  (3  N.  &  U.  331)  and  Am  d. ' 
man  v.  Moor*,  (9     B.  665 ;  10  Jur.  815)0 

Manta^  Chancers  and  Lush,  contra.— Fint,  "fnf 
plaintiff  in  ejectaient  must  shew  a  right  of  poMiii 
as  well  as  of  property."  (3^iiSDrd.illiNwT.i)ir4t 
Burr.  60, 119).   [Br/s,  J.— Tliat  a  right  to  (omm 
must  be  shewn,  is  the  more  accurate  exprMse.]  Ii 
this  case,  the  lessor  of  the  plaintiff  shewed  that  krm 
titie  was  defective ;  and  further,  she  dtewcd^iohr 
own  son.  Upon  the  death  of  John  Carter  hit  tanncyit 
will  was  detennined,  and  his  widow  occnpitd  uteMjt 
at  sufferance  to  the  heir-at-law,  and  gsiiwi  »  ^ 
a^nst  him.    [Erie,  J.— The  tenancy  at  vill  o(  W 
widow  is  diffmnt  from  the  tenancy  at  will  of  thetai' 
band,  which  determined  upon  his  deatlL  The 
two  tenancies  at  will  in  succession  is  not  vithiii  m, 
words  of  sect.  7  of  stat.  3  &  4  WiU.  4,  c  27.]  W 
doea  not  eome  within  the  cases  which  detsnnine  wv 
possession  la  suffident  titie  against  a  wnn^otr,  b% 
^thin  the  eases  in  which  the  lessor  of  the  pUulV 
fidled  to  shew  a  ri^ht  to  enter,  without  whio,  ^ 
ment  is  not  maintainable.   (Lord  Mansfield  in  Bati, 
Haidane  v.  Ifarwy,  4  Burr.  2484,  2487;  T^^i. 
AtHns  V.  Horde,  ;i  Burr.  60;  110 ;  Demn  i.  Tin*  t. 
Barnard,  Cowp.  fi95,  597).   As  to  Allen  r.  FUmMt 
(2  Sannd.llOa),  it  is  said  by  theeditor^  (Ib^Dotefj^ 
"  This  case  is  evidentiy  in  direct  contradiction  to  w 
well-established  rule,  that  the  plaintiff  in  ejedaHst 


la  Opposed  iM  hUH  WHS)  ui  Ave  u. /zdKwm  >■        "v  v- 

Burr.  2484)  and  Doe  d.  Crim  v.  Barber,  (2  T.  B.  7fl> 
A  person  may  have  the  l^galestate^  ^^T^  oi!! 
able  to  bring  an  ac^m  to  snforoe  it.  [Iner^'vJr 
V.  Ellis,  (9  Mee.  &  W.  113).]  In  Thelntonon^Sh 
ciety  V.  Bichards,  (4  Ir.  Eq.  Rep.  177, 197),  Sir  Edwwd 
Sngden,  C,  said, "  Posseswon  for  twenty  vesn  afwUB 
right  of  the  real  owner  has  accrued,  witbont  Kanov- 
ledgment  of  title,  gives  both  the  land  and  the  "SOtM. 
and  the  title  is  transferred  at  the  time  when  the  rW*^ 
is  baned ;  and  every  scintilla  of  right  is  loit  to  the  MOiff 
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ma,  onlcM  the  case  is  brought  within  one  of  the  ex- 
nptions in  the  statute."  But  sUt.  3  &  4  Will.  4,  c.  27, 
iMts  the  perBon,  whoee  right  of  enti^  or  action  is 
(■ltd,  ss  uring  title.  The  defendant  u  not  bringing 
BietioD  or  making  an  entry,  and  therefore  the  statate 
Im  not  apply  to  him.  The  terms  of  sect.  34  are  not 
tmgtr  tnstt  those  of  the  comeponding  section  in 
M.il  Jsc.  1,  c.  16,  and  they  have  not  the  effect  of 
tBDsfening  the  right  of  poseeanon  to  the  party  in  pos- 
Mun  It  the  time  of  the  determination  of  the  twenty 

:  there  is  a  distinction  between  a  lessor  of  the 
ibintiff  and  a  defendant.  (Ihe  d.  Burrough  r.  ReadOy 
lEast,  359).  {PaUeton,  J.— If  the  defendant  is  driven 
f  Mt  ap  his  title,  is  he  not  in  the  same  situation  as  a 
jlOTof  the  plaintiff?  In  Ihe  d.  Burrough  v,  Seade 
m  lessor  of  the  plaintiff  never  bad  poesession  :  the 
k^DSKe  of  the  Court  must  be  understood  secundum 
Mjcctem  materiam.  Your  argument  mnst  be,  that.  If 
ki  defendant  was  a  perfect  stranger,  the  lessor  of  the 
^utiff  eoald  not  recover.]  Suppose  a  fte-&nn  rent 
nind  by  a  third  person  wrongfully  for  twenty  years, 
tkefith  of  the  owner  would  be  extinguislied,  but  it 
ntSd  not  create  a  title  in  the  wrongful  recipient. 
Coleidge,  J. — How  can  the  title  of  the  son  be  ira- 
BTed  by  the  expiration  of  the  twenty  years  ?1  Sup- 
m  the  heir  brought  ejectment  against  nls  mother,  he 
Hmtd recover  on  his  ftther's  title:  the  prior  possession 
Ithe  hasband  would  be  good  against  her,  she  not  being 
lie  to  shew  a  better  title  in  tue  rightful  owner.  By 
*i  7  Will.  4  &  1  Vict.  e.  28,  which  was  passed  to 
iax  donbts  as  to  the  rights  of  mortgagees  under  stsf . 
IftiWill.^  c.  27,  the  right  of  the  mortgagee  to  make 
ftorti;,  or  bring  ejectment,  is  kept  altre  for  twenty 
tmfmB  the  last  payment  of  any  part  of  the  prinet- 
or  interest.  This  statute  was  not  called  to  the  at- 
a&o  of  the  Court  in  Doe  d.  Goody  r.  Carter,  (11 
•■r  lU);  the  mortgage  was  only  referred  to  as  de- 
Rmiuio^  the  tenancy.  The  lessor  of  the  plaintiff  is 
%p«d  by  her  condnct  in  that  action  with  respect 
to  the  other  part  of  the  property.  (Doe  d.  Qrovee  v. 
GrMw,HKi.  B.  480;  11  Jur.  668).  Secondly,  the 
fimtii^  of  the  jnry  is  uncertain.  (Bac.  Abr.,  **  Ver- 
H'7Q-),ritingVfX(mv.^n(infWM,  March,  97).  The 
IMnnent  would  not  deecribe  the  premises  more  accu- 
than  they  are  described  in  the  declaration. 
^  AmsHM,  C.  J.— You  might  have  obtained  par- 
win.]  Id  Ttdd's  Pr.  Forma,  p.  679,  there  is  the 
■mof  a  judgment  in  ejectment  when  the  plaintiff  re- 
■"ra  parcel  only  of  the  premiaea  for  whicn  the  eject- 
Jnt  ts  brought.  [They  cited  Doe  d.  Erriagtm  v. 
(4  Dowl.  602;  reported  on  another  point,  1 

8:  Ell  760)  and  Fenny  d.  Mattert  v.  Durrani,  (1 
J4  A. 40).]  [Lord  Denman,  C.  J.— It  is  not  said  that 
"'jury are  bound  to  define  the  boundaries:  it  is  a 
"ffrtnt  matter  if  the  jury  give  an  uncertain  de- 
ption.  In  Adams  on  Ejectment,  p.  331,  3rd  ed., 

said  that  the  entry  of  judgment  is  in  the  same 
whether  the  plaintiff  obtain  a  verdict  for  the 
*wle  premises  demanded,  or  for  a  moiety  or  other 
W  thereof.]  Suppose  the  slieriff  polls  down  more 
■n  the  defendant  thinks  that  he  ought,  is  the  defend- 
ottohe  driven  to  an  action  of  treqiassi  [PattMon, 
T^^P*^  jodraient  in  ejectione  firms  is,  that  the 
^of  the  plaintiff  recover  the  poaseaeion  of  his  term 
'  «  prenuset.]  Owr.  adv.  ndt. 

''inEsoK,  J.,  now  delivered  the  judgment  of  the 
wait.— The  lessor  of  the  plaintiff  proved  no  title,  but 
^1*0  on  long  poaseaston,  vir.  her  own  for  thirteen 
r"*;  and  her  husband's  before  her  for  eighteen  years; 
^  in  so  doing,  she  shewed  that  her  hnsband  left  seve- 
St  h  k"*"*  whom  was  called  as  a  witness.  If 

■"■sband'a  possession  raised  a  presumption  that  he 
^  Sued  in  fee,  that  fee  must  have  descended  on  his 
^<'>  and  of  eouise  the  lessor  of  the  plaintiff  most 


But  she  contends,  that,  because  the  husband's  posses- 
sion was  for  less  tlian  twenty  years,  no  presumption  of 
a  seinn  in  fee  arises;  that  she  is  entitled  to  tack  on  her 
own  posaeMon  to  his;  and  then,  that  the  34th  section 
of  the  3  &  4  Will.  4,  c.  27,  which  enacts,  '\  that,  at  the 
determination  of  the  period  limited  by  this  act  to  any 
person  for  making  an  entry  or  bringing  any  action, 
the  right  and  title  of  such  person  to  the  land,  for  the 
recovery  whereof  such  entry  or  action  mieht  have  been 
made  or  brought  within  such  period,  snail  be  extin- 
guished," has  put  an  end  to  the  right  and  title  of  all 
persons,  and  transferred  the  estate  to  her.  If  she  had 
been  defendant  iu  an  action  of  ejectment,  no  doubt  the 
non-possession  of  the  lessor  of  Uie  plfuntiff,  evidenced 
by  her  husband's  and  her  own  consecutive  possession 
for  more  than  twenty  years,  would  have  entitled  her  to 
the  verdict,  on  the  words  of  the  2Dd  section  of  the  act, 
without  the  aid  of  the  34th ;  therefore  it  is  said  that 
the  34th  section  most  have  some  further  meaning,  and 
most  transfer  the  right.  Probably  that  would  be  so,  if 
the  same  person,  or  Beveral  persons  claiming  one  from 
the  other  dv  descont,  will,  or  conveyance,  had  been  in 
possession  for  the  twenty  years;  but  the  lessor  of  the 
plaintiff  shewed  nothing  to  connect  her  possession  with 
that  of  her  husband  by  right  of  any  sort;  and,  if  she 
be  right  in  herconstruction  of  the  34th  section,  the  same 
consequence  would  follow  if  twenty  persons,  uncon- 
nected with  each  other,  had  been  in  possession,  each  for 
one  year  consecntively,  for  twenty  years;  yet  it  would 
be  imposuble  to  say  to  which  of  the  twenty  penona  the 
34th  section  has  transferred  the  title. 

Without  the  aid  of  this  statute,  twenty  years'  posses- 
sion gave  a  prim&  bcle  title  against  every  one,  and  a 
complete  title  a^nst  a  wrongdoer,  who  contd  not  shew 
any  right,  even  if  sneh  wrongdoer  had  been  in  posses- 
sion many  yeai^  provided  they  were  less  than  twenty; 
(Doe  d.  Hardm^  r.  Cooie,  7  Bing.  346) ;  and  the  effect 
of  the  d4th  section  would  probably  be  to  give  the  right 
to  the  possession  for  twenty  years,  even  against  tlie 
party  in  whom  the  legal  estate  formerly  was,  and  but 
for  the  act  would  still  be,  when  he  had  not  obtained 
the  possession  till  after  the  twenty  years.  But  then  we 
apprehend,  as  before  stated,  that  such  twenty  years* 
possession  must  be  either  by  the  same  person,  or  several 
persons  clunung  one  frtan  the  othnr,  which  is  not  the 
case  here. 

The  lessor  of  the  plaintiff  must  therefore  rely  on  her 
own  poaseasion  fm  uilrteen  years,  as  sufficient  against 
the  defendant,  who  has  turned  her  out,  and  shews  no 
title  himself.  Aceordiiw  to  the  case  of  Doe  d.  Hvghee 
V.  DyebaUt  (H.  &  M.  346),  that  possession  for  thir- 
teen years  would  be  sufficient ;  for  in  that  case  the 
lessor  of  the  plaintiff  shewed  only  one  year's  poasesuon, 
and  yet  Lora  Tenterden  sud,  "That  doea  not  signify : 
there  is  ample  proof ;  the  pldntiff  is  in  posseaelon,  and 
you  come  to  turn  him  out;  you  must  shew  your  title." 
(See  also  Doe  d.  Humphry  v.  Martin,  Car.  &  M.  32). 
These  cases  would  have  warranted  us  in  saying  that  the 
lessor  of  the  plaintiff  had  established  her  case,  if  she  had 
shewn  nothing  but  her  own  possession  for  thirteen 
veai*.  The  ground,  however,  of  so  saying  would  not 
D&  that  poesesaion  alone  is  snmcient  in  ejectment,  as  it 
is  in  treapass,  to  nudnt^n  the  action,  hut  that  such  pos- 
saauott  is  primA  Gm^  evidence  of  tiie  title,  and,  no  other 
interest  appearing  in  proof,  erldenee  of  seisin  in  fee. 
Here,  however,  the  lessor  of  the  plaintiff  did  more,  for 
she  proved  the  ponesrion  of  her  husband  before  her  for 
eighteen  years,  which  was  prim&  facie  evidence  of  his 
seisin  in  fee;  and,  as  he  died  in  poaseasion  and  left 
children,  it  was  prim&  fiuue  evidence  of  the  title  of 
bis  heir,  against  which  the  lessor  of  the  plaintiff's  pos- 
session for  thirteen  years  conld  not  prevail ;  and  there- 
fore she  has,  by  her  own  shewing,  proved  the  title  to 
be  in  another,  of  which  the  defenoMit  is  entitled  to  take 
advantage. 
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Od  tin  gronnd  w«  tlunk  thai  ttw  zalefer &iwndt 
mast  be  nutde  aUolate. 

It  becMiiM  unnMeaaiy  to  omuider  the  other  p<^ts 
aiied  in  thia  com,  aa  to  the  ^nantam  to  be  raeoTcnd 
if  rerdict  for  the  pIuntifF  were  to  sttnd,  and  as  to 
the  effeet  of  the  dieduiner  <^  the  le«or  of  the  plaintiff 
in  the  fenner  action  of  Zhe  d.  G«o^  r.  Carttr,  (11 
Jar.  286)^AtA  Mm  for  mMumf. 


COURT  OF  EXCHEQUER^TmntTT  Tbbm. 
Booasr  «.  PusiUT.-Vwie  ff. 

€opyngM — ^JVw^ner. 

A  jporeign  Author  rending  Abroad^  or  kit  Attifftu,  is 
not  an  Author  loitAin  the  meaning  and  cannot  have  the 
BenHU  of  the  StattOes  8  Ann.  c.  19,  and  54,  Geo.  3,  c.  156, 
as  tnoee  Acts  were  mtended  for  the  Encouragement  of 
British  Talent  and  Industry  Ijf  giving  to  Authors  Kio 
are  British  Subjects  either  ^  Birth  or  JResidence,  or 
their  AesignSf  a  Mbnwohr  m  their  Literarjr  Works 
dating  frtm  the  Period  of Amr  first  Publication  here. 

Butt  nvposing  a  Foreign  Author  and  hie  Assigns  to  he 
in'fAm  rtcM  Acts,  <atd  to  Aom  Law  a  Cojpjfright, 
whore  the  Author  means  to  publish  contemporaneously 
in  England  and  Abroad,  he  orhisAsswns  are  not  dis- 
entitled to  Oomfright  hy  the  aetutd  PtMieation  in  One 
Place  6^>re  the  Other  on  the  tame  Di^. 

This  was  an  action,  under  tbe5&  6  Vict.  c. 45,  u  17, 
$u  infringement  of  the  plaiBtiff*B  oof^rwfat  in  ten  airs 
ftom  the  opera  "  La  Sonnambala.*'  The  deetaratio^ 
after  aUopw^that  the  ura  in  queetKm  had  been  first 
pnbliahea  in  England,  diarved  that  the  defendant,  fint, 
Dnlawfally  imported  tox  wle  into  England  from  parts 
bayimd  the  seas  certain  ci^iea  of  the  books  in  qaesucHi; 
second,  that  he  ui^wfaUy  pabliahedand  exposed  them 
for  aale,  knowing  tbera  to  hare  been  anlawfttUy  in- 
ported  ;  third,  that  he  unlawfully  had  them  in  his  poa- 
scasion  for  sale  and  hire^  knowii^  them  to  have  been 
Vttlawfnlly  imported ;  fourth,  that  he  BoUwfaUy  nld 
and  exposed  for  saJa  the  boola  in  qaeatiou,&c.  Tnede- 
fimdant  pleaded  the  miwal  issne ;  tliat  the  ^awtiff  was 
BAt  the  proprietor  otthe  hooka  in  qncation ;  and  that  he 
had  not  the  copyright  in  them ;  together  with  ssvaral 
■pedal  pleas  putting  in  isane  the  mfferent  allegationa 
in  the  declaration.  At  the  trial  before  Pollock,  G.  B., 
it  speared  that  the  opera  "LaSonnambula"  was  eom- 
poaea  by  Bellini,  a  foreigner,  ud  produced  on  the  stage 
at  Mthm  in  the  sprii^  of  1831 ;  suhseqacnt  to  which 
his  right  to  the  airs  m  question  was  assigned  to  G-. 
Keordi,  also  a  foreigner,  by  par<d,  as  they  kwfully 
mi^t  by  the  larw  <tf  Austria.  In  June,  1831,  Rieovd^ 
in  England,  assigned  thun  to  tibe  plaintiff,  who,  on  the 
}Oth  of  that  month,  between  the  hours  of  twelve  and 
one,  pnbliahed  thesa  in.  Londxw,  deperiting  oopiea  at 
StettoMi^  HaU  and  aoow  eihar  places  reqnuad  by  law. 
On  the  same  day  nine  of  the  airs  in  qaeatlon  were 
uinted  and  pabliihed  at  Milan,  at  »  a.  m.  Milan 
WM,  and  the  zanuunhig  «ae,  entitled  A  fbaeo  cidd  a 
Botte  bmna,"  in  the  month  of  Aognet  in  the  saiaa  year. 
'Em  diflfenmce  in  longitoda  between  London  and  Milan 
waold,  it  was  said,  make  a  diffsrenee  in  time  of  ahont 
an  hoar  and  a  hall^  After  the  paaraig  of  the  5  &  9 
Vict.  c.  45,  for  amending  the  law  of  copyright,  the 
plaintiff,  on  the  13th  Blay,  1844,  registered  the  ten  pieoss 
la  the  manner  pointed  out  by  the  13th  section  ot  tbat 
act:  subsequent  to  which  the  infringement complmned 
cf  in  the  declaration  was  osnmittea  by  the  de^ndant. 
On  this  state  of  fiMtaitwasagrced  thatavwdict  should 
!>•  entered  for  the  plaintiff  and  ds&ndant  on  the  ssveral 
fasws  acemdingly,  leave  bang  raeemd  to  tha  i^aintiff 
■od  ds^dant  reflectively  to  nwv*  tibe  Court,  with 
liberty  to  ^ther  party  to  treat  the  judgment  of  tha 


Gout  la  Banc  as  Oa  dhsetioB  of  the  io^  atVU  Fi 
and  to  ftama  a  bill  of  ezoeptiMia  uemn.  Enh 
thb  pnrpoae  were  granted  in  MidiaBlana  Tom; 
came  on  to  be  aigned  in  Easier  Tea,  oathiSlH 
26th  April,  befina  FoDoek,  G.B.;  Psdte,  IMk 
Piatt,  Ba 

T%e  AttomM-Qenerel  and  Cremptm,  foe  tk«  ^ 
ant. — The  pnndpal  question  is  whether  i  fw 
reridant  afantad,  or  his  aoaigM,  csn  obtain  &  em 
here.  iMoMTrv  v.  ;SW  (2  Sim.237)andM 
Mori  (d  Iaw  Journ.,  O.  &,  Chane.,  2Z7)  ue  artho 
against  it.  In  the  case  of  C^fqyeSv.  iVd9,(U 
&  W.  303  ;  9  Jur.  d»6),  also,  this  Cosrt  ialitf 
strong  impiession  to  that  eftd,  but  the  p«nt  n 
decided.  A  different  ofdnioa  was  indeed  enna 
tha  Court  of  C<Hnmon  Fleas  in  Ced»  r.  M 
C.  Bw  860;  17  Law  Joom.,  C.  P^  273;  Mivt. 
and  also  by  the  Qaeei^e  Bendi  la  aesn  {vk-j\ 
ported*)  of  Soo$^  v.  Dmndson;  bat  the«  aan 
oeeded  im  the  eiraneons  asaumption  that  the  ^ 
depended onthe6&6Tiet 0.46.  Apmnivhoii 
over  a  forei^  invention  may  be  cenudod  utl 
ventor  in  tbsa  country,  and  assBcheatitled  toip4 
(Bd^eberry  v.  St^ens,  2  Salk.  447),  bottlaca  ' 
Eoreign  author  of  a  literary  work  is  qvdte  difaat,  _ 
i^ht  being  unknown  to  uie  oommon  law  aiddtpi 
altogether  on  ttm  conatmction  of  the  itatstH  8. 
e.  19^  and  64  Geo.  9,  e.  146.  Bythe8Aia.e.U.1 
was  paased,a8  tha  pteamUesayi^  '^^'^"'"'^ 
of  learned  men  to  compoaa  and  write  vm  I 
*'tiie  anthor  of  my  book  «r  boobs  abwljeoB 
and  not  printed  or  published,  or  that  shall  bmf 
conq^oaed,  and  his  assignee  or  asngns,  Adl  hen  ti 
liberty  of  printii^  and  reprintii^  saeb  bode  w  > 
for  the  term  of  fourteen  yeai^  to  oommeBce  im 
day  oi  the  first  publishing  the  same ;  and  if 
liookaeUer,  printer,  or  other  petaon  whatawnr^i 
the  tinw)  limited  and  granted  by  this  act  niin 
shall  print,  r^nint,  or  import,  or  cane  tak|n 
reprinted,  or  imported,  any  such  book  or  bosk*, -  J 
the  consent  of  tne  proprietor  thereof  Jntbada" 
tained  in  writing,  sgned  in  the  pmoice  '^^"1^ 
credible  witnessso;  or  knowingUttwae  to  bea  f 
or  r^rintcd  without  tiia  conaent  of  the  pni|n^r 
aeit,  publish,  or  expose  to  sale, or  caueto " 
puUiahed,  or  exposed  to  sale,  any  such  ^f^* 
without  such  consent  fint  had  and  obtaiin  u 
said,"  ahall  forfeit  soeh  hooka  or  riieeti,  and  bt  iri 
to  a  penalty  &o.  By  th««4  Geo.  *>, 
author  of  a  book  and  hia  aannce  or  »%tisf'>r 
the  sole  Hberty  of  printiitt  and  repriatiDg  sach  M 
the  fall  term  of  twenty-i^t  years,  te  cMBinaee 
the  day  of  fint  publiahimr  the  same,  and  itodU 
thor  shall  be  Uviag  atOe ead of  that penoM 
residm  of  his  natural  lifo;  and  if  u>T  boeUfff 
printer  or  other  pccHm  whataoerer,  ahaU,  witfcui 
terms  and  tanea  granted  and  limited  by  thM  Kt  M  » 

R^.  sriat.  mmai^  or  Imwrt.  or  caoseteM  pn» 


prietor  or  proprietofs  of  eop 
book  and  booka  fint  had  and  ol 


,t  of  ead  >>  " 
in  wntiaf; 


knowing  the  same  to  be  ao  printed,  nprinted,  « 
ported,  wUhout  aodi  coasoit  of  neh  aathor  or  nw 
or  other  propdietor  or  proprietora,  shall  wi,  P»"^ 
expose  to  aale,  or  cause  to  be  add,  poWabjM^ 
posed  to  safe,  or  sfaaH  have  in  hiaor  their 
for  sah!,  any  sudi  beak  or  booka» without 
fird  had  and  obtained  as  aforemid,  iOchoftB«r» 
be  liable  to  a  fecial  aetion  en  the 

object  of  tiieae  statutes  was  t«  '^'Sj'TZS 
by  giving  to  evnqr  man  aa  againd  the  www  ia 

•  Baoe  i^ortd,  BBte,^<ra. 
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b^nkoftlMpvodiw&wof  Ub  own  bi^f  nd  a 
idv  right  i^l^nBt  hkuelf  to  aay  puRoa  to  whoa  b* 
fmffi  tint  rigtU.  A  fbrumtr  ta«r^T«  who  som- 
mt  w»rk  abroad  and  aaHgnsbw  richt  in  it  to  m  party 
ptuDOtbaaaidlebe  an  **Mf(A«r''  within  th«  maon- 
•ff  thew  eBACtmenta,  while  the  r^iatry  of  the  work 
Pltfiuien*BaU  eoB&n  bo  light  andonl^  lelatea  to  the 
Bftf  adstiog  titka.  A  omtrary  doctrine  woald  lead 
piabiwdity,  that  va»  mm  weald  be  the  author  of 
ffkiii  EagiaBd,  while  anothtt  would  be  the  author 
ifiRnaay,  anotber  in  Italy,  Ac,  and  sleo  that  a  man 
|dd  be  iamtA  as  author  for  diffineab  perioda  of 
iccording  to  the  duration  of  oopyriKht  by  the  law 
icMmby.  Secondly, the  opera  <a" La  SinuiaB- 
,  of  whidi  the  aim  in  quMtion  fiwm  part  having 
pbSriwd  dnging  at  the  theatre  at  Uilan,  had 
le  nUid  juris  beftwe  the  earignment  to  the  plaia* 
»  (ammH  V.  WmOtr.  2  B.  &  C.  861).  Thudlv, 
mu  te  efiwtnate  a  velid  aaHgnmeat  of  a  copyright 
■i^iid,  tiw  aaewnment  muat  oe  by  deed  attested  in 
piwiur  preaoribed  by  the  statute  of  Anne :  (Z>« 
hmi.PoUtiUjSC.&P.  78). 
JWI  8Dd  WtbiUr^  contra.—^  first  question  in 
fteueiseQe  of  the  greatest  importance  both  to  this 
pitm  tad  the  literaiy  worid.  All  nations  have  an 
■Ht  in  the  protection  of  everv  apecies  ei  property, 
lit  is  a  narrow  Tiew  of  thia  law  to  oonatnie  it  as 
My  te  protect  natire  genius.  Every  author 
iobcMBt  property  in  his  literary  woriu,  of  which 
eaa  deprive  him,  for  they  are  the  creation  of 
.Us,  ¥lu»  he  eaa  eownauiiieete  to  the  worid  «r 
"  Msi^Qurore;  and  the  right  of  transferring  it  to 
B  ai  ioaeperaUe  incidnt  to  it.  The  e«nmon 
lifttuseoutry  acknowledged  this  kind  of  pnmerty; 
PbrT.7iwfer,4  Burr.  2308;  The  Slatioim*  Gm- 
|»T.&HiMr,  1  Mod.2S6;  Bteiford  r.  Hood,7'£. 

■Hioiy  T.  SkOiemny  2  £deiL329;  Prnwe  Albert 
Ava^ante,  p.  4fi,  100) ;  and  it  is  recognised  in  the 
MgAct,  13  &  14  Car.  2,  c.33,  and  other  acta  of 
Matey,  rafened  to  In  I^wndes  om  Copyright,  17; 
imtk  only  effect  of  the  statute  of  Anne  was  to 
Rbiaad  luait  this  pre-axistug  right.  IPtUoO, 
UHbeording  to  that  argument^  If  a  man  UTsnts  a 
Wtui  rings  1^  BO  «M  alas  Miy^  ta^  it  without  lus 

E;  if  a  man  if  reaaou  canes  to  a  eertun  conolasion, 
of  the  vrerld  may  not  do  ao  after  he  haa  com- 
Wnted  to  thffioi  the  process  of  reasoning  by  which 
l>R'«d  at  it.   Had  either  Newton  or  Leunits  a  pro- 

eu  Uie  mtem  (tf  flaxioBS  or  the  fifferentisl  cal- 
;  or  bad  Newton  a  properW  in  his  great  disco- 

El~-tLi  the  same  may  be  asked  respecting  any  man 
^■cftTus  a  pbyncfld  £Ki  or  a  peculiar  system  of 
■udiy.  Whethur  he  is  luder  a  social  oUigattea 
kMnoaucete  his  discovery  to  mankind  is  ameihcv 
with  which  w«  have  nothing  to  do.]  Tbue  is 
ue  between  the  inventioB  of  a  thug  ad  the 
t  in  it.  A  man  may  keep  his  invMstiuis  to 
^1  kit  the  ndostve  copyright  in  th«u  ariaei 
uu  act  (rf  pnblicatioa,  ana  is  In  thia  reqteet  oa- 
l>v  to  pate^w^  except  patents  ef  engravlagi^  which 
RtDTHBcd  by  peculiar  statutes  of  their  own.  [Po/- 
pt)  C.  B.  —  Can  the  man  who  lends  anotber  a 
1^  of  Us  work  prevent  hisn  from  committing  ite 
pi«tB  t»  memory  and  rqteattng  themt  Could  not 
■  ptowi  who  bewd  the  poema  of  Homer  sung  hare 
fitted  them  to  memory  and  sung  them  to  others  1] 
^  [Ptar^  B, — Than  aceordbig  to  your  aiganent 
*|Mks  thoee  beaatifnl  poema  by  meana  of  a  cooti* 
*^^>otMHi  ef  law.^  A  man  may  play  nmaw  which 
*«iuui  without  mftingti^  the  composer's  eopy- 
P;  balitisotherwiaa  if  ha  puUidiea  a  cepiy  ef  it: 
^/-£»VWM,Cowp.6M)k  [Pajbd^Cft— Hew 
^  dots  the  eKclonve  right  which  you  speak  of  last  t 
««»mh(ii*s ton  f  llttil |»ltaliirMmq  Forerer. 


IPoOeet,  G.B.— Then  the  asthors  of  the  Book  of  Job 
or  the  Songs  of  Bacehns  had  a  oopyright  in  them,  whick 
sabsisto  to  this  day  n   No;  for      the  general  emasnfc 
of  natJUH  a  work  which  has  been  pubushed  becemea 
after  a  reasonable  time  pnbliei  Jurii^  and  the  pn^r^ 
of  all  the  world.   IParia,  B.— Look  at  the  «ai»a 
object  for  which  the  atatote  of  Anna  was  passed :  **  to 
eoeoursn  learned  men  to  compose  and  write  useftd 
books.  **J  That  meaos  the  enooutaganeni  of  leanung 
generalor.   [Parte,  B^ — Legialaturea  do  not  ''^■^Mfp 
for  the  genwal  beiiefit  of  mankind,  but  of  their  own 
Bubjeois  who  are  governed  by  thatr  laws.   The  ex- 
premoo  in  that  statnto  **  any  peraon  or  prasona**  must 
therefiua  jprinft  freie  be  nndwrtood  to  mean  Britids 
subjecto  etther  by  Urth  or  wwMwwa    PkU,  B^It  ia 
rouikahle  that  one  of  tho  statulsa  <m  the  snbjeet  <tf 
amyright,  the  41  Geo.  3^  c.  107,  recites   that  it  is  ex- 
pedient that  further  protection  shall  be  awarded  to  the 
authors  of  books  and  the  purdtasers  of  the  copies  and 
oopyrkht  of  the  aame  tn  tk$  VmUi  Kimgdemr)  Whj 
shonlo  not  a  foreigner  be  protected  in  the  enjoyment 
of  this  rk;ht-aa  well  as  of  ouier  pereottal  rightsi  (Com. 
Dig.,     Alien,"  C.  6 ;  Piamn  t.  Zoimok,  6  Bing.  N. 
COO);  and  the  point  not  having  been  mooted  until 
late  years  is  strong  presum^tiva  evidence  that  the  law 
was  so  understood ;  which  view  is  confirmed  by  the  In- 
ternational Copyright  Acts,  1  &  2  Vict.  0.  £9,  and  7  &  S 
Vict.e.12.  BendesthiaaettonisfiMmded  not  on  the  sta- 
tute of  Anne,  but  the  5  ft  8  Tlet.  e.  4C^  wliidi  in  ordw  to 
meet  the  difficulty  whidi  arose  in  Pomr  r.  H^oUar  (4 
Csanp.  8)  vests  the  copyright  in  the  **  pniprielor"  ef  tba 
worl^  an  apresaion  whidft  must  mimfc  ncie  be  teken 
to  mean  the  peraon  fay  whom  H  is  entered  at 
tionen^  HalL   At  all  evente  the  plaintiff  being  a  BfeU 
tish  anl^eefc  b  entitled  to  the  benefit  of  the  statnto ; 
uid  snpposiiig  him  to  have  onlr  registered  the  vnok 
ought  to  nave  the  copyright  Ibr  nis  trouble.  Coekt 
Pvrdojt  and  Boottf  v.  JknUkm  are  antheritiea  in  point ; 
and  are  supported  by  BmOaf  t.  Paaterj  (10  Sim.  329). 
DeUmdre  v.  Shav>  is  a  mac  (Uctnm,  which  at  most  only 
aj>plie8  to  the  case  ef  a  pereen  who  has  not  first  pob- 
liahed  here.  The  nmnltaneesupabUcation  at  Milan  om 
the  sane  dqr  oannoi  afleet  the  qnaatian;  for  it  would 
be  abaard  to  take  the  diffwanca  of  longitnde  into  ea^ 
onlattim;  da  minimla  um  emat  lax:  a       la  never 
divided  in  law  (Gilh.  Sue.  1&;  Bemektr  v.  ITsw. 
ams,  Cro.  EL  4^)  unices  neeeari^  requireo  it,  and  it 
would  serve  no  good  purpose  to  oe  so  heae ;  besides  a^ 
day  which  affects  a  right  should  be  counted  aschisnM. 
(SuMuB  V.  Ledsain,  14  Hee.  ft  W.  674;  9  Jnr.  U7>. 
iPolioekf  C.  B. — For  acH  to  be  absolutely  oeatempora- 
ueoos  is  practically  impossible.    If  difference  of  longi- 
tude is  to  be  taken  into  aceonnt)  xuwt  the  diatance  be- 
twe«  the  idacea  be  measured,  or  can  we  take  it  firom 
the  boi^s  of  geography  ?   PaHx,  B.— The  question 
then  remains,  did  the  publication  of  these  aire  at  tho 
theatre  at  Milan  ruider  them  ^bHei  joria  beCn«> 
the  aarignmait  to  the  plaintiff?!         far  paUioatkin 
at  a  theatre  ia  diffirent  from  pnbUestioa  ef  a  copy,  lb 
18  a  oMdunation  of  mnsia^  hngaagfi,  acting,  &o.: 
(Ii^AlmaiMT.Bo9$^t  1  Y. ft  cT^cQbaMn  v.  fTor- 
m,&T.R.24A;  MteiOm  r.  MieMmm,  Amh,  tOL\ 
ThirdW,  aa  to  the  mode  ef  asrignment,  it  is  a  genenu 
rule  ofjurinmdence  Hmt  the  validity  of  a  contract  is 
to  be  (bcadea  by  tiie  law  of  the  place  vriwn  it  ia  made. 
(Story's  Gonfl.  Uws,  1 242). 

V».  adv.  f«A. 

The  judgment  of  the  Court  vraa  nowddivered  1^ 

Pouocx«  C.  B.— Upon  tba  aynaant  ef  tiila  oaae^' 
every  aatbari;^  bearug  e&  tha  %awtian  niaed  was 
cited  and  eoauunted  i^on. 

This  Court,  in  the  ease  ef  CAafftBT.  Purim,  (U 
Mash  ft  V.  908.;  ft  Jul  4lfti  had  BBvriana^  iateW 
ito  epfuion  that  tho  right  of  ti^fh&ffwMt  difMd 
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ttt  statute  kw  of  Ab  Mintoy,  tW  bws  of  fbieini  na- 
ttoas  having  no  tztm  torritoml  po<i<<ir,  and  the  pMBtiff 
BO  ri^  at  oommon  Iav  ;  and  that  if  the  question  were 
BOt  concluded  by  anthoritv  the  mofw  constnicttMt  of 
tiie  statutes  8  Ann.  c.  19^  and  A4  Geo.  3,  c.  IM  on  which 
the  question  must  depend  was,  that  a  {breign  author  re- 
riding  abroad,  or  his  asBigns,  was  notan  author  within 
the  meaning,  and  ooold  not  liare  tii«  benefit  of,  those 
acts  which  wore  intended  fortheeocoarwement  of  Bri- 
tish talent  and  indnatry,  by  giring  to  British  oufAora 
or  their  assigns  a  monojwly  in  tneb'  literary  works, 
daiii^  from  the  period  of  their  fint  paUicaUon  here — 
and  we  thot^t  that  sopporing  the  Mthorities  to  have 

Sit  another  eonitroetion  on  tiie  acts  tlwgr  did  not  bring 
e  case  of  that  plaintiff  within  then.  It  was  nnne- 
oeesary  for  the  Court  to  dedde  whether  those  autho- 
rities were  condurive  upon  them  or  not,  for  giving  fiiU 
weight  to  Oitm  the  tiien  plaintiff  had  no  right.  Upon  a 
careful  review  of  those  authorities  we  do  not  think  they 
were  such  as  to  preclude  us  from  putting  what  we 
deem  the  true  construcUon  on  the  statutes.  THo  court 
of  common  law  had  decided  the  question.  In  GlemmH 
r.  Walker^  (2  B.  &  C.  861],  it  may  be  collected  that 
the  Court  of  King's  Bench  thou^t  that  foreigners 
were  not  entitled  to  the  benefit  of  the  statutory  right, 
but  the  caae  does  not  amount  to  a  dwdaion  to  that 
^Rect. 

The  Vlee-ChaiiMllor  of  En^d  had  expnased  an 
mriniwt  aoinst  the  i^t  of  a  fiwrignw  in  DeUmdrt  t. 
jSlaw,  (2  Sim.  237),  In  1828^  and  in  Pag«  v.  TbmwiMf, 
(fi  Sim.  985),  in  1832,  on  uie  construotion  of  seronu 
acta  proteeUqg  engravings,  one  only  of  which  was  ex- 
preauy  confined  to  plates  engravea  in  Great  Britain, 
and  the  same  learned  judge  intimated  ttat  the  foreigner 
might  have  a  copyright,  but  directed  the  question  to 
be  tried  at  law  in  the  case  of  BemlUy  v.  I^ortlWfClO 
Sim.  329),  in  1839.  In  the  mean  time,  in  1830,  Lord 
Abioger  had  decided  in  the  ease  of  lyAlmaine  t.  £0019, 
(1  Y.  &  C.  298),  that  a  forngner  m^ht  have  acopy- 
i^ht  and  granted  an  injunction. 

In  the  state  of  the  authorities  somewhat  confiicUng 
as  they  stood  at  the  Ume  of  the  decirion  of  Ciappell  v. 
jpurui^t  we  think  we  ought  not  to  be  concluded  finm 
putting  what  we  oonrider  the  ^e  eonstraction  on  the 
statutes  of  Anne  and  Geoige  III.  The  judgment  of 
Lord  Abinger  is  the  only  authority  precisely  m  point, 
and  we  confess  that  we  are  not  satisfied  with  the  reasons 
for  it,  given  in  the  report  of  that  case. 

Since  then  the  case  of  Coekt  v.  Purday  has  been  de- 
cided in  the  Court  of  Common  Pleas,  (fi  C.  B.  860 ;  17 
Law  Joum.,  C.  P.,  273 ;  12  Jur.  677),  and  followed  by 
the  Court  of  Queen^s  Bench  in  Soosty  v.  Davidson* ^ 
(ante,  p.  678),  as  we  collect  simply  because  it  had  been 
so  decided,  and  undoubtedly  we  should  be  bound  by 
those  authorities  if  the  question  of  the  construction  of 
the  English  statutes  upon  which  we  think  the  quesUon 
depends  had  been  discussed  and  decided  in  those  cases. 

We  perfectly  concur  with  the  Court  of  Common 
Pleas  that  a  foreign^  in  amity  with  this  country,  may 
sae  for  the  infringement  of  any  of  hb  rights — a  point 
which  we  never  doubted — but  we  thought  it  clear  that 
a  foreigner  had  no  copyright  in  England,  by  the  com- 
mon law,  that  his  right  must  de^nd  wholly  on  the 
construction  of  the  statutes,  and  if  they  did  not  give 
it  to  him,  he  conld  hare  no  right  at  all;  and  with 
respect  to  the  construction  of  the  statutes,  we  thought, 
if  th  ere  were  no  binding  authorities  to  the  contrary, 
that  the  Legislature  did  not  mean  to  confer  a  copy- 
right on  any  authors  hut  British  subjects. 

We  do  not  find  that  this  question  has  been  consi- 
dered and  derided  by  the  Court  of  Common  Pleas,  and 
the  bill  of  exceptions  having  been  tendered  In  this 


*  Bssny  v.  Da^dum  was  not  rqwited  at  the  time  when 
Ob  judgment  was  ddlvend. 


case  with  a  ^ew  to  cany  the  qoMlilsa  to  t  cent  | 
error,  and  prohaUr  to  the  highat  tattaBil,«e  Ua 

we  ought  to  fpve  the  opinion  ^AMb. m oanhwa 
much  oonnderation  have  tinned.  ~ 
Our  opinion  is  that  the  IttiiiatTim  moit  be  vam 
dered  pnm&  fiude  to  iiiiniii  In  fiigMslii  fiii  itim 
jects,  or  those  who  owe  obedieoee  to  its  lawi^  ud  m 
sequently  that  the  acts  apply  primi  bcie  to  fintt 
subjects  only  in  some  sense  of  ttwt  tenn,  wUch  mm 
include  subjects  by  birth  or  reudenee,  boiy  utivq 
and  the  context  or  subject-matter  of  the  ititita  M 
not  call  upon  us  to  put  adlffoenteooitnKlia^ 
them. 

The  object  of  the  L^M«twe  deariy  ii  not  to 
courage  the  importation  of  foirign  ledb  ad 
first  pnUication In  England  u  aboMfittotUscai 
but  to  promote  the  cultivation  of  the  intelled 
own  subjects,  and  as  the  act  of  Anne  exficdjr 
"  to  encourufe  learned  men  to  compose  sad  write 
fhl  books,"  by  giring  them  as  a  reward  tbe  moi 
of  their  works  Tor  a  certain  period,  dating  frim 
first  publication. 

We  therefore  hold  that  a  for^goer  b 
and  first  publishing  his  work  in  Gmt  Biitai  m 
quires  no  copyright.  A  British  subject  vbopnebu 
from  him  such  right  as  he  had  in  his  owi  cauta 
which  conld  not  extend  beyond  it,  csoaet  be  is  >M 
condition  here  than  the  foreigner.  H«  does  ast  Ad 
become  an  anther:  nor  is  it  easy  to  see  dot  it  nd 
any  dtfierenoe  in  his  nAi  under  the  etitete  «>« 
he  is  a  purchaser  from  um  foreigner  of  tiie  ridi 
part  of  the  monopoly  of  printing  forvala^  wm^ 
the  introduction  of  the  work  into  Boj^adii  Mfioi 
to  make  him  "an  author,"  nor  can  sa;roBe  rt» 
Great  BriUin  has  acquired  from  the  fbn^piutliorB 
Bupposed  inchoate  title  to  first  pnblieatisn,  »mI 
reality  is  none,  be  in  a  better  condition,  k  am 
subject  under  such  clrcamstances  is  not  "nn*^ 
though  if  he  had  altered  or  tiamlatod  Hi  ««■ 
work  he  might  be.  . . 

We  think  therefore  that  this  plaintiff  \m  wig 
With  respect  to  the  circumstance  that  tbe 
abroad  and  in  inland  was  not  u^,*""^ 
oontemporaneoas—as  a  publication  took  fmtw 
a  few  hours  before  it  was  made  in  Englsni-w  » 
ceive  that  thiswoald  not  defeat  the  plaintiff's  mjr^ 
here,  if  he  had  any,  as  the  author  eertimij'W" 
mean  to  give  the  work  to  the  foreign  h^m  i»  p^} 
to  the  Bntish  public,  and  in  no  case  u  it  xawA 
that  to  be  entitled  to  a  British  copyright  tlwMjl 
author  must  give  his  work  to  the  United  Kisg" 
exelwive^.  , 

There  certwnly  ia  a  difficulty,  as  was 
the  course  of  the  argument,  in  nndeirtsndiDg  tbnw 
ing  of  the  supposed  rule  that  a  P»^^P"^J 
abroad  deprives  the  author  of  his  <*W'^'*?*3Jt 
when  the  previous  publication  is  no  mai'^f* 
the  public  and  gives  no  right  to  any  " 
the  commencement  of  a  monoijoly  abroed  wbenpi 
lished  in  a  country  where  copyright  exisla.  _ 

But  we  think  we  must  say  nresnnung  s  «n«P!" 
thor  and  his  assigns  to  be  withm  the  acto,  sod  ffli* 
by  law  a  copyright,  that  where  the  snthor  ni«w 
publish  contemporaneously  in  England  snd  sbtMd,  ! 
or  his  assigns  are  not  disentitled  to  «mrrirtt  by  u 
actual  publication  in  one  place  before  the  other,  on  « 
same  day.    , , 

Our  judgment  will  therefore  bepnt  on  the  wow  1 
the  direction  of  the  judge  at  Nisi  Prlne  on  5««£Tj 
the  one  agwnat  and  the  other  iu  &vonr  (*  the  plj™ 
mid  the  important  qnestion  involved  hi 
the  parties  wish  to  be  raised,  mostbe  fimlffWP* 
of  in  a  oonri  of  etior.— jBate  iwwtfW' 
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HOUSE  or  LOBDS. 

ruW»  Thi  Lobd  CsAHcnunt,  Zonf  hfmmuwa. 
Lord  BaoDGHAK,  and  Lord  Campbkll.] 

^  Mlowiog  JndgM  were  called  in  to  uaut  their 
Iiri^pa: — ^Lcwd  Cliief  Jutice  Wilde,  Mr.  Baron 

;  tiMstf  Mr.  Juftice  UAinj^  Hr.  Baxoii  Rotp^  Mr. 

Ifaties  WieMnuir,  Ur.  JiuUoeGmwnni,  Mr.  Jiu- 
JInEu^  Hr.B«oaF&An,  and  Ur.  Jutke  Vur 


hniMfl.DBAu  and  Otheii.— Jfi^ll  <Mil4,1847, 

^Ubiflgr—S  Qto.  4,  e.  16, «.  63— €S>iitnie«^^frMMa< 

Lib  Anm»  ^  a  4  i>.  w  Ufl  AotiMn  o/  7h>«- 
flMAr»,  cfitarvd  tiOo  a  wittm  Contract  to  »$rv$  them 
vmmekimrmgthe  TarmofSevm  Yeart;  mdCSfD. 
.An^  oovmaiUed  amd  agraed  to  B.  oi  (A«ir 

.  ArawM  /or  Sevm  Ymr$f  and  pojf  him  St.  3fl.  a 

AtClfMumto  (Aereni,  tie  i'arft'  to  failing  thouldpmr 
liie  otJur  of  tJum  M  Sam  of 6001.,  hjf  way  or  in  the 
!k»taf»pieifiel>aa»agei.  V.Jf  I>*dittmstedB.from 
li^Seniech^ore  the  Etpira^  of  the  Sevm  Yearly 
■mi  mit^uaa^  to  such  iHmittM  B.  became  bank- 

E'—lMd,  afflrmii^  the  Dedtum  ef  the  Exchequer 
ifcr,  ^iiehrepereed  that  of  the  Coart  of  Exdieauer 
jfPleoi,  that,  the  Jlight  of  Action  in  Retpeet  of  the 
,  Ikmagu  or  Penal^  hawig  aeerved  before  the  Bant- 
•  ^Jf^  "f  ^  Daataget  relating  rather  to  the 

'  Aopirtir  tion  to  the  Pertonf  Feelings^  or  Character, 
.lli.iif     the  Siaht  of  Action  m  Seipeeief  the  Da- 
mgapaiied  to  the  Attigneet  m  BanJbvpt^  of  B. 
lUims  a  writ  of  error  upon  a  ja^ment  of  the 

&rt  rf  Ezfiheqner  Chunber.  rerersing  a  judgment  of 
Coort  of  Exoheqner  of  Pleai  la  an  aetion  on  pro- 
lia^iB  wliich  the  plidntiff  in  etior  was  the  pl^tiff, 
mi  fbe  defendants  in  enor,  tegeUur  with  William 
Km?  Ko^bt^  were  the  defendaata.  In  the  year  1841 
Qauintiff  in  error  bronght  hit  action  against  the  de* 
mull  in  the  Coort  of  E^olieqner,  and  the  declaration 
1^  that  wh«inien,  before  and  at  the  time  of  makiiw 
ftiiuaonuidiun  of  agreement  therduafter  mentioned, 
ladAndaiits  were  united  in  copartneiship,  and  used 
pi  ennued  tiie  trades  and  boaineaBee  of  type-fonndeis, 
tfnotjroft-fonnden,  and  letter-preas  printem,  and  the 
aid  William  Hoxey  Knight  and  Jdtin  Sorgey  were  the 
IMaable  partners  in  the  said  partneistdp,  and  the  s^d 
inGm  Walker  Drake  was  a  secret  putner  in  the 
tU  partoenhip :  and  whereaa,  also,  at  and  before  the 
wof  naUngthe  memnandum  of  aa|TeemMlttberrilH 
■(r]BatioDed,  the  said  plaintiff  waaut  the  aerrleeud 
'^>7,  of  the  B^  defendant^  eo  being  nteh  partners  aa 
maud,  u  tiieir  foreman,  in  caiijring  on  their  trades 
m  lituhttases  of  type-fonndera,  stereotype-  founders, 
w  Irtter-presa  printers,  whieh  they,  the  defendants, 
■■dued,  exercised,  and  carried  on,  but  without  any 
FRsMient  engagement,  and  he,  the  said  plaintiff,  and 
defenosjtta,  as  such  partners  as  aioresaid,  were 
*>nns  of  continning  their  eonnexi<Hi  together  for  a 
["Un  period  or  term  of  seven  years,  from  the  23rd 
^^{oiwr,  A.D.  1834,  and  thereupon,  on  the  said  23rd 
A.D.  1834,  they,  the  said  William  Uoxey 
Juisuand  JdmSnim',  fbrand  <ni  behalf  of  them- 
the  said  WilUam  Walker  Drake,  aa  anoh 
fnoni  as  afores^,  made  and  entered  into  a  oertidn 
J^Dwrandom  of  agreement,  in  writing,  witii  the  sidd 
pBntilF,  wtiioh  said  memorandum  of  a^preement  was  in 
IM  Wjadi  and  fignns  following:— 

Mouorandam  of  agreement  made  and  entered  into 
»u  S3rd  day  of  October,  a.  d.  1834,  between  William 
jSff  R»ight  and  John  Surgey,  of  Bishop's-wjnrt, 
J^^Wiqr.  in  the  city  of  London,  type-founders^  stereo- 
^^i^*wm,  and  lettaf^pnai  printon^  and  oopartnoa^ 
Vot.  Xin.  r  r 


of  the  one  part,  and  Daniel  Beckham,  of  the  aame 
place,  of  the  other  part,  as  follows :— Whereas  the  said 
Daniel  Beckham  hath  l>een  for  aMne  time  in  the  em- 
ployment of  the  said  William  Moxey  Knight  and  Jolm 
Survey,  aa  their  foreman,  in  carrying  on  their  aaid 
trades  of  type-fbnndeia,  atereotype-fouiraera,  and  letter- 
preaa  printer^  and  the  aaid  partua  to  these  pxeeents  are 
mntuaUy  deauona  continning  Huix  connexion  tt^e- 
lhar  for  the  term  of  seTon  yean  from  the  date  of  tlwae 
maents:  now  these  preaenta  witness  tiiat  the  said 
Daniel  Beckham,  for  the  considerations  hereafter  men- 
tioned, doth  hereby  oorenantand  agree  to  and  with  the 
said  William  Hoxe^  Knight  and  John  Surgey,  and  the 
BorrirOTof  them,  m  manner  foUowiog,  that  is  to  say, 
tliat  h^  the  said  Daniel  Beokham,  shall  and  will  well 
and  foithfolly  serve  the  aaid  WiUiam  Hoxey  Knight 
and  John  Surgey,  and  the  survivor  of  them,  for  and 
during  the  term  of  seven  years,  to  commence  and  be 
computed  from  the  day  of  the  date  of  theee  presents,  aa 
their  foreman,  in  the  management  and  carrying  on  their 
said  trades  of  type-fonnde^  stereotype-fonndei^  and 
letter^press  printers^  and  aluU  and  will  to  the  best  of 
his  power  promota  and  advance  tlie  soooees  and  proa- 
penty  of  the  wld  WiUbun  Hex^  Knight  and  J<dm 
Snmv  in  thdr  aaid  tradea;  and  auo,  that  he,  the  s!dd 
Dauel  Beckham,  shall  not  nor  will,  during  the  sidd 
tenn  of  aaren  years,  be  engaged  or  concerned  in  tha 
same  or  any  other  trade  or  bunneaa,  either  on  hia  own 
account  or  on  account  of  or  for  the  benefit  of  any  other 
person  wiiatsoever  other  than  the  said  William  lloxey 
Knight  and  John  Surgey,  and  the  survivor  of  them, 
without  the  consent  of  the  taii  William  Hoxey  Knifht 
and  John  Surgey,  or  one  of  them,  in  writing,  fiist  had 
and  obtained  for  that  purpose ;  and  the  said  William 
Hoxey  Knight  and  John  Surgey,  for  the  considerations 
aforesaid,  do  hereby,  for  themselves  and  thoanrvivor  of 
them,  oorenant  and  agrea  to  and  with  the  said  Daniel 
Beckham,  that  they,  the  aaid  William  Hoxey  Knight 
and  J^ba  Suigey,  or  ihe  anrrlTor  of  them,  ahall  ami 
will  employ  ue  sitid  Daniel  Beokham,  as  th^  fore- 
man, in  thecarrying  on,  managing,  and  conducting  the 
said  trades  of  type-founders,  stereot^iKt-founders,  and 
letter-press  piinten,  daring  the  said  term  of  seven 
years,  if  the  sud  William  Moxey  Knight  and  John 
Surgey,  or  either  of  them,  sliall  so  long  live;  and  the 
said  Daniel  Beckham  shall  well  and  fidthfuUy  observe 
and  keep  the  covenants  and  agreements  hereinoefore  on 
his  part  contained ;  and  that  they,  the  said  William 
Hoxey  Knight  and  John  Snraey,  or  the  survivor  of 
them,  shall  and  will  pay  to  the  nld  Daniel  Beckham 
wages  after  the  rate  ot  St,  3i.  of  lawftil  money,  weekly; 
and  it  is  hereby  mutually  agreed  and  declared  by  uid 
between  the  said  parties  hereto,  that,  in  case  ^ther  of 
the  said  parties  shall  not  well  and  truly  observe,  per- 
form, and  keep  the  covenants  and  sgreementa  herein  on 
their  respective  parts  contained,  that  then,  and  in  sadi 
case,  the  party  so  Cailing  or  making  default  shall  and 
will  pay  to  the  other  of  them  the  sum  of  5001,,  by  way 
or  in  the  nature  of  specific  damages.  In  witness 
whereof  the  said  parties  to  these  preeents  have  hereunto 
aet  their  hands  the  day  and  year  first  above  written." 

The  declaration  then  stated  mutual  promises  to  keep 
the  said  agreement,  and  that  the  plamtifF  continaed 
in  the  service  of  the  defendanta^  and  well  and  fiuth- 
fuU^  served  th«  defandaatt^  aa  their  sud  foreman, 
dnnng  part  of  the  aaid  term  of  seven  years,  nam^y, 
from  the  data  <d  the  aaid  agreement  until  tiie  31st  July, 
1836,  and  was  willing  to  have  continned  in  thetr  ser- 
vice, &e.  during  the  reddue  of  the  sud  term  of  seven 
years,  and  offered  so  to  do,  but  that  the  defendants  re- 
fused to  suffer  or  permit  lum  to  remain  in  their  service 
during  the  reridue  of  the  said  term,  or  any  part  of  such 
reddue.  The  defendant  William  Hoxey  Knight  ^- 
lowed  judgment  to  pass  against  him  by  dttault. 

The  defondanto  Drake  and  Snigey  pleaded  that  the 
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SMtttiff  waa  a  trader, and  iitnttwutB^io Mi^DnXlm  (KHk 
aii^  1837»  became  banktapt;  HuA  a  fiat  was  iMned 
a^art  him,  and  aarigncce  were  choeeA,  and  t^heft  Hbef 
became  entitled  to  the  caaees  of  action  and  damages  in 
tiie  declaraUoD  mentioned ;  Hid  that  the  causae  of  actfeft 
aecrned  before  the  banktuptey  of  the  plaiatifr.  The 
plaintiff  demurred  to  this  plei^  alleging,  aa  a  ground  of 
aemnrrer,  that  the  contract  set  out  in  the  dedaration 
was  a  contmct  for  the  personal  labour  of  the  plainti^, 
And  that  the  caase  of  action  did  not  paae  to  his  aa^Mees. 

The  demurrer  was  aif:ued  before  the  tJonrt  of  Ex- 
chequer, when  that  Conit  delirered  an  unanimona 
indgment  for  the  plaintiff.  (8  Hee.  &  W.  846).  In 
Michaelmas  Term,  1841,  the  defendante  Drake  aAd 
Sargey  moved  for  leave  to  cuter  a  n<msBft)  upon  iha 
ground  that  Drake,  as  ft  doimabt  pflitKer,  >ras  Bot  liaUa 
upon  the  alleged  contract  •  bnt,  after  a  lengthened  argu- 
ment, the  Court  of  Exchequer  proftonnced  an  nnaniteone 
judgment  In  fovonr  of  we  plaintiff.  A  writ  of  erroY 
was  brought  upon  the  judgvient  of  the  Court  of  Ex- 
chequer, returnable  in  the  Ex'chequer  Chamber ;  and 
that  Court,  i^ou  the  point  of  Drake^s  liability  aa  a  dor- 
mant ^rtner,  pcve  an  unanimous  deetsion  in  fttreUr  of 
the  plaintiff;  but,  upon  the  point  of  the  right  of  utfon 
having  passed  to  the  plaintiff*B  assigneea,  that  Coart 
|»ronounced  judgment  for  the  defendants;  and  tW  judg- 
ment of  the  (^urt  of  Exdiequer  was,  theveftMre*  re- 
versed. (7  Jnr.  204).  Frem  thia  judgmeM  the  plalatMF 
brought  the  preaMit  writ  <tf  eltwr. 

The  argunestswere  notttMteiiiUly  different  from  those 
irhich  were  used  in  the  courts  below;  anA  they  are  alt  M> 
iuUy  referred  to  In  tile  reasons  of  the  Judges,  that  it  is 
tfaotaght  sufficient  to  state  that  the  eases  and  autlioH- 
tias  refsrred  to  in  the  atvumenta  were  princtpalty  t^ 
blowing:— v.  Cq0n,  (2  H.  bl.  461);  Hancocks, 
CSiri^  (8Bihg.368);  WHOit  v.  ^airfield,  (J  R  & 
Aaol.727);  «7Aw»  v. CSsmWA**,  (8 Mee.  &  W.S21); 
Olari  y.  Oalvett,  (3  B.  Moo.  m:  S.C.,  8  Taunt.  742)^ 
Boffert  V.  >Spm€e,  (12  Ct.'&  Fin.  700;  18  Mee.  &  W. 
BOO);  iMtrd  v.  Pitit,  (7  Mee.  &  W.  474);  tfJt^ndmle 
V.  ToTKHrwutf  (Cooke's  Bkpt.  L.  gOO);  Chambet-tafh  'v. 
Williaaumy  (2  Man. «  S.  408);  t'r&Mk  v.  Bro»h^  (6 
Biia».  3S4)«  Swriie  V.  Doihon^  (1  Atk.  m);  Bwmond 
T.  FitiA,  (2  C.  tt.  &  R.  588);  miMamsv,  Okambtn, 
(House  of  Lords,  net  vet  reported) ;  Ore/ton  v.  Poo6^ 
(1  B.  &  Adol.  6m)',  B'mwn  v.  Flomts  (Sir  W.  jTottes, 
aifi);  Vioan  t.  fVilcoekt,  (8  East,  1 ) ;  ffiilary  v.  ^ot- 
ri»y  (6  Car.  &  P.  6);  Brmtm-  *r.  DcUk  (ll  li^e.  &  W. 
«S5). 

JrorMn  and  Stammen,  for  the  pMntlff  in  ettor. 

Peaeeci  and  ffu^A  HiU,  f6r  the  defendants  hi  orroT. 

i/u/y  «,  1S48.— the  foHowtaig  w«ire  the  cpinitfns  deli- 
vered by  the  judgea  on  t^M  qfoemon  of  law  ^pMoaded 
to  than  in  this  case;-** 

WiunlC.  ij^n  lAurwtf  to  1^  qnaition  «poii  u4itA 
your  Loturiiips  hlive  been  ^fluawd  Ito  Bik  the  o|HiriMi  «f 
the  j  udges,  wnether  the  plaintiff  in  emr  or  tlie  AeCrtt^- 
aats  in  error  be  entitled  to  judgment,  I  hag  to  stata^ 
that  I  am  of  apinton  thart  'l^e  d^endants'in  error  on 
onMtled  to  judgment.  The  Uetion  is  bremght  to  reeover 
the  sum  of  MO/f,  Which  is  alleged  to  have  be^some  for> 
ftited  and  payable,  nader  agreenent  between  (he 
patties,  by  reastm  «f  a  breach  of  the  stipnlntioti  on  the 
part  of  tiie  flefondaDts  in  error  to  vtnploy  the  plaintiff 
m  error  for  a  certain  periodjUt-aSpecined  rate  vF  remn- 
netation,  such  breach  contract  having  Oecsmd  liriiare 
the  ^tauricnmtcy  of  the  plwntiff  in  c^ror,  and  tAie  right 
of  aotton  tfletefore  4mviag  acenud  nhB  halorfe  aik 
haidvuptmr.  The  saon^  eMnied  'dedMration 
iaaotreeavwable  as  licruidated  'danaagei^  Mt  is  a  sum 

tbe  mMK  tff  «  penalty^  hi  Mifwot  of  wh(ri^  there- 
fera,  akhough  such  sum  cMntitiftefe  a  'debt  at  law,  ■vm.** 
cuiion  would  be  Kstoained)  nnd  Henited  to  the  amount 
of  theaeHMtAan^eBtebeMsnwdtytfaeiiiiar,  Hhaa 
MtbMA  dieted  at  the  bs^  that  4  rigU  ef  wikb  to 


recover  damages  tot  fln  bnaA  of  a  coatnet,  «U 
has  accrued  to  a  bankrupt  before  the  baol 
part  of  the  personal  estate  of  sndi  baakrapt  . 
meaiuag  or  (he  statutes  tn  bankrupt^,  and 
many  cases^  pass  to  tbe  aarfgneea ;  and  finthn, 
is  no  objection  tO'  tiie  aSstgnete'  riAt  of  wxtvf 
such  damages,  that  they-  are  unllqaiaaM.  It  ii  thfl 
fore  nnnecesnry  to  refer  to  tuthorittra  ertaUldl 
tiiose  propositsotts.   The  objeeden  te  tiie  [^if| 
bankruptcy  of  the  plaintiff,  in  this  case,  Ia,  Alti 
right  of  aotion  set  fttrth  in  tiie  deelavaUen  ii  (g^l 
upon  a  contract  irtitch  related  to  the  pcnonil  ^  a 
labour  of  the  plaintiff,  and  which,  ^erefon,  ik  i 
signees  could  not  have  pwfbrmed.  I  am  vT 
that  this  objection  ia  not  wdl  founded ;  bet,  inerlj 
opinions  which  have  been  expressed  i^tfaoK  of  i 
learned  brethren  who  think  that  the  defendairti  in  4 
are  entitled  to  judgment,  I  shall  content  nji^  d 
stating gentnuUr the  principles  andgroandiirtMill 
Tiiy  opinion  is  formed.   It  is  to  be  obtmed, 
the  time  of  the  bankruptcy,  the  contract  tm  Mt  i 
fieri,  and  the  performuice  of  it  was  no  longv  ■  nd 
open  between  the  parties,  but  bad  been  detmMl 
the  acttial  dismiand  of  the  plaintiff  in  errsTjIt^fl 
fendants^  from  tiieir  service.  The  relation 
to  the  contract  entirely  changed  when  tin  MaM 
in  error  dinnissed  the  plaintiff  from  thor  wfh^^ 
thus  determined  the  contract;  and  the  (aIt opts M 
beiween  them  at  that  time  was  the  right  n  tb  wm 
to  recover  damages  for  the  preffons  breadt  of  the  n 
tract ;  and  the  nghta  of  Ae  asrfgneea  deMii<  opoiq 
conditio^  or  relation  uf  the  parties  at  Hie  to 
bankruptcy,  and  are  not,  fa.  mv  (^hrimi, 
the  conMderations  applicable  to  The  rdatint  vfaiek 
antecedently  o^fatedbotween  Hie  paKfa,«nrito 
fortner  relation  totaMy  dilforentl«frilHriMii« 
that  Is  to  say,  the  ^fueeticm,  WhetW  s  rig^rf 
oetually  vested  in  th«  beakMft  prfttf  «•  tt« 
ruptcy^  in  retmect  -of  a  eentMct  duWtuUiMd|g*1 
the  ase4gneee,  is-not  «ff«eted  by  the  conMRMfll 
ther  the  contnot,  if  it  had  not  IfMn 
PBtnahied  «pen  «lid  ta  fi^  «t  the  tine  «f  Ik 
raptc5  *«ttld  tnve  ivasBtfl  to  tfaeeas^M^w^ 
have  bwa  ptHhwcd  by  thwn.  The^M^*** 
trily  ^HsUacil  frMa  ml^  <Mh«r{  Mid,  tk  WW"?S 
saiafry,  or  wUes,vr  oe«MniMi«B,  »d«  * 
servic^  are  «>e  M  tfce  tlwe  of  the  tmhn^j 
right  to  recover  such  wages,  salary,  er 
would  pass  to  the  aaslgaees  «e  port  ef  ttie  p^jj 
estate,  without  ngwrd  to  the  seB^<«t-y  "fg 
i*e  oontaaot  MrWrvtoes  hud  had  relaiioB 
akiU  •»  Ubetfrof  the  hemk«pt,or»ywMjwJ2 
posed  in  Mm.,  M  whtfther  the  eoatrset  ceaM 
pe>ftM*edby  tii*«Mlg«eea.  Ittettidtl*^>i2" 
p«trsonM  to  tM  bwkMptt  mmmksmrh 

IB  so,  b«li  MtlkMrt  MB  wtettMl  IS  tbe^MScsJ 
be  dstsnubnU.   ft  is  •pawaA  hi 
aoross  out  of  aeontkust  founded  ia  *•  f**!^JT 
deWM  fa  the  bankiMt,  and  wbMt  wil^ 
formed  by  Ms  pemsl  labow  sad  ikiSXi 
same  ssMe  oonCNMis  Kre  pCTStfnal  VMAt  *»*  ' 
salesmsn,  agAits  •«f  vurioM  kW«.  "■*^*Li 
banker^  afttorates,  ift«h)«e^  3 
other  pcamns,  whsse  pmend  ^li) 
tegrity  «re  the  Inducemests  te  the 
of  Bueh  oMrtrateti  imM  assigiieet  w.f^ 
them,  if  open,  wdew  the  kmkta^ 
assist  tbem  in  stt  M«,«nd thus wtiBsHf^JT 

anwlyituaimtfth»  <i«l«i>»d  lirt  tteHft^ST 
for  braaehes  of  oontiMt,      IslitM  ^^^tta 
BMtk,  wbmlM  bdfcn  Un  MMptfTi 
toensigHeea;  and  I^k  the  Naw9<>*"2^!lL«Hi 
dttora,  «nd«r  ihe  bankfopt*  ot  iway 
eirtMid  nwdi  iHTOiid  what  diwe  bm 
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k  tbt  MBprt-  In  M^iMt  of  bna^Ms  ef  mvk  eon- 
|adt  Moamag  before  th«  tMuokraptey.  Tbs  r^ht  of 
jfioa  onder  etniBdaktioii  wai  nsdoubtedly  put  of 
MMtwDiI  Mtote  of  tb«  bwkrapt;  and  tM  midue 
r lut  cgtite^  which  would  oome  to  the  poaieauon  of 
I  Mwginf,  imut  be  intended  in  law  to  be  Ieae>  a»d 
I  here  bMl^  IB  fiut,  iBBBf  by  the  defendants  in  eiror 
:  witbbeld  the  remnBention  payable  under  the 
Et  The  aetioa  i»  brought  to  reeorw  peeoniarpr 
■If-—*""  im  reqwet  ef  a  pecuniary  injury ;  and  it 
Bi  eaeiB  to  me  to  be  »  grovnd  why  the  right  to 
ipmr  mch  pecmniwy  aeapcaaatloB  dtonld  not  peas 
llbi  Msigneee,  beenwe  a  cmh  maybe  auniiaea  in 
U  a  baokrupt  night  by  peiaibillty  be  entitled  to 
km  Awingei  fer  aMoe  eoDaeqmen^  inijary  other 
fapeeniiary,  which  would  not  paae  to  the  aa^^ea, 
■eue  prcaentiDf^  no  ground  for  any  such  lurmiM. 
pcM  ef  eoMopftion  to  the  rights  of  action  paaeing  to 
111  iiim  III  be  Toy  dietiiMisbable  from  the 
|Mit  eaee^  The  right  ef  aotioA  tor  a  trtspasa  does 
p  |i%  because  treepaas  can  only  be  ntaintuBed  1^ 
piwty  whose  actoal  poaeesmen  is  intraded  Bpon ; 
■flifpidiendf  thai,  if  the  treepaaaer  has  done  actual 
Mp  to  the  personal  eat«to  of  the  bwikrupt,  as  well 
l—itted  a  tresyaas  upon  hie  po—eaaion,  then  b 
fiMhiiaty  which  decides  that  asrigneea  may  not 
riBtain  en  aeden  In  xamet  of  the  dinmntion  ia  raim 
ikjaiy  to  the  ehattels  that  hare  passed  to  them 
'tike  baakmpbcy.  This  IS  a  case  of  oontraet^  Mid 
SH  in  which  it  has  been  held  that  the  right  of 
ifor  a  bicaoh  of  eentraot  before  the  bankrupt^ 
tiet  paii  te  the  airigaoes  wem  eases  where  the  gik 
ykt  ictkn  wae  not  the  iieeuniary  damage^  bat  the 
to  the  feelings;  aai  ift  theee  easee,  although 
try  dtmage  may  hare  been  iDcideatal  or  aoeev- 
to  it  wai  not  th«  ^fncipal  in^ory^  and  the  ri(^  to 
imr  the  taeidental  dasiagw  was  not  eererable  from 
hjaadfiH.  Saeb  cases  are  oleU-ly  ^stlnguisbable 
ineeiN  in  whieta  the  peenniMy  damage^  end  net 
iJitiBiyto  the  fteUi^i^  i»  tlM  emof  twilon.  A 
ttU  dais  refers  also  te  injuries  or  wrongs  strlotly 
PMmI  to  ths  banhrapif  such  as  injnries  to  his  pei^ 
Mfl'ilifaetM!'.  In  8Mb  eam^  It  is  tiwe,  pecnmavy 
Wyiimiiim  is  so^tght  to  W  Mcmved;  but  the  pe- 
Mvy  ii^iy  is  not  As  misanrs  of  the  daniMn 
W>wtf>k;  and  sn^  sases  aiss  seem  to  me  to  ae 
•ntiAU;^  oistiBgniahed  horn  aetions  for  btieacfaes  ef 
wt,  in  wtHoh  the  pecaniary  imnry  is  net  only 
ivsmes  d  th«  actwDy  bat  also  ue  nMSSBfle  of  the 
i  which  the  psrty  is  entitled  to  recover.  It  has 
dteided,  nd  eeems  now  vnqueeCionable^  thst  nnder 
kixistbgstatuteeof  baukmptey  the  same  rights  pass  to 
MfMBss  wmM  have  pMssd  usder  any  of  the  prevleaslr 
Wilis  stotates  in  baakmpteys  fTHjffkt  r.  FaiHhld, 
mm  cited,  la  wMeh  LozdTenterdea  statedr  and  the 
w jndgeseoncnmd,  **that  the  offset  «f  that  statotc 
gM«  gire  the  asrignees,  for  the  adrantage  of  the  crs- 
"hn,  evny  beneficial  m^ter  bdonging  to  the  bank- 
estate."  Therefore^  as  at  the  tinse  of  tiie  bank- 
the  right  of  sctioD  to  raeow  damages  for  the 
Vi-ptymmt  of  the  stipulated  peet^vy  oonpensation 
beneficial  matter  belongis^  to  the  bankrupt's 
^tttCj"!  think  it  paasod  te  the  aesignem^ either  asper^ 
■Hi  estate  or  as  a  debt  due  to  the  baDbnqit,  as  sug- 
pt^  by  Park,  J.,  and  Taunton.  J»  in  fvriffh  v. 
WeU;  sndltbiakthatthe  oka  iswdljMedia 
"•<H^  acoording  to  the  doetrme  in  Kimuar  t.  Tmr- 
Hin  which  it  was  held,  that,  wh«»  the  delendBat 
>*ii  day  in  comrt  to  plead,  hs  has  neter.beea  pre- 
>Wid  fnwi  pleading  the  bai^ptcr  of  the  pkintiiF  in 
Wis  Us  leeorenr.  I  have  on&  nirther  to  obserre, 
ujiiry  is  d<no  to  the  bankrupt  by  holding  such 
^Fsasis  pleaded  to  this  action  to  be  good,  because  it 
■wr,  that,  if  he  wen  alWwed  to  ineu*  the  axpensss 
SftOBKutuig  the  MtioB  to  jodfUiBty  the  asaigmes 


woald  baTs  a  to  isteipofs  aad  tdu  the  fruits  of 
sack  jndgmrat.  I  hare  not  thought  H  necessary  to 
troableyour  Lordships  by  a  nfemnos  to  the  namerom 
eases  in  which  defendants  havo  been  precluded  from 
pleading  the  bankruptcy  of  the  plaintiff  in  actions 
arinng  oat  of  transections  sabseqaent  to  the  banW 
mptey,  because  in  most,  if  not  in  all,  of  such  cases, 
third  persons  have  sought  te  IntenKise  the  title  of  the 
SBsigBots,  without  interm^nco  or  their  part;  which  it 
has  been  held  they  could  not  do,  such  third  persons 
having,  by  contracting  with  a  banlcmpt,  trsated  him  as 
a  competent  mmtraoting  party,  aad  it  being  opti<«al  ia 
the  assigness  in  such  eases  to  adopt  tiie  contract  or  not; 
but  I  am  not  aware,  tha^  trm  under  such  (dream* 
stances,  th««  is  any  esse  in  wliieh,  when  the  assigness 
have  interposed  by  aotieB  or  desnuidt  and  daimed  tfas 
benefit  of  the  contract,  they  have  bera  pnvented  from 
eo  doing.  For  tlieee  reasons  my  answer  to  your  liord-* 
ships*  qneation  is,  as  I  have  bemre  stated,  that  the  do* 
feodantfl  in  wrer  are  entitled  to  judgment^  independently 
of  the  question  of  the  effect  of  the  action  being  broagM 
to  recover  the  sam  inserted  in  the  contract  by  way  of 
penalty;  bot  I  am  also  of  opinion,  for  the  reasons  as* 
sigaed  hj  my  learned  BroUier  Wiluasns^  that  that  oil* 
cumstsBce  would  also  entitle  the  defendants  to  yon 
Lordships' jadgment  in  this  ease. 

Parke,  B.— -The  question  proposed  by  yonr  Loid^ 
(dtips  is,  whether  the  pl^tiff  or  the  defendants  in  error 
are  entHled  to  judgment.  It  was  my  duty  to  delirer  tiis 
judgment  of  the  Court  of  Exchequer,  consisting  of  my 
Brothers  Alderson,  Boife,  my  late  Brother  Gurney,  aad 
myself,  when  this  case  was  decided  by  that  Cour^  and 
to  assign  the  reasons  which  induced  me  to  form  the 
opinion  then  expressed.  The  disooesion  of  the  case  on 
the  writ  of  error  at  yonr  Lordships'  bw,  and  the  subse- 
quent consideration  ef  it,  snd  of  tlie  judgment  of  ths 
Exchequer  Cliamber,  have  induced  me  to  think  that 
the  reasons  so  asngned  hy  ne  aro  insoffioient.  One  of 
the  oMisee  that  has  led  me  to  doubf  the  oropriety  of  that 
decMon  is,  that  a  pmaity  is  givao  for  tne  mm-perfovm* 
anos  ef  thbagrsemsni;  for  it  Is  dear,  that,  aceofding 
to  the  oases  of  KmNa  r.  rarrm  (Ofiisg.  141)  anl 
others  thei^thesam  of  fiOOf.  is  said  to  be  for  **Bpci- 
eifie  damages,**  it  is  to  be  constfoed  as  a  mhahy;  and 
whether  tmit  penalty  would  test  in  ths  ssagaees,  under 
the  cireumstanees  <n  this  ease,  is  a  question  which  I 
propose  sfterwsrds  te  consider.  Bat  I  aainme  for  the 
present,  that  Um  Case  is  in  the  same  position  as  if  there 
Were  no  penalty,  on  which  footing  it  has  been  aigued 
at  your  Lorddnp^  bar  and  in  the  oonrt  below.  I  woald 
premise  that  it  is  not  aecsssary  to  say  anTthing  upon  a 
question  ^scnssed  in  the  ceart  b^w,  waether  all  the 
defendants  an  liable  upon  n  omtiect,  thm^h  ia  writ- 
ing, nJade  by  one  in  TssHty  on  his  own  briial^  and  as 
a^nt  for  the  othen*  Thne  is  now  no  donbt  upon  t^ 
p«int.  Beth  the  Coarts  bsWweoDsnrlnthieKspMt; 
nor  was  it  dispatisd  on  the  argument.  The  principal 
(^neetiim  in  the  ease  on  the  above-meationed  assump* 
tion  is,  whether  thpe  right  of  action  for  a  breach,  before 
bankruptcy,  of  such  a  contract  as  tliis,  for  the  personal 
serrices  ofthe  bankrupt,  passes  to  the  assignees.  The 
general  qaestion  turns  cm  the  6  Geo.  4,  e.  16,^.  03,  which 
must  be  eonstmed  with  the-  aid  of  the  12th  section,  snd 
with  that  ef  foi  mer  deeietonS  upon  the  repealed  statutes 
relative  to  bankrupts.  By  that  section,  "  all  the  pre- 
sent sad  fotura  pernnal  etMe  of  the  bankrupt,  where- 
soever fonnd  or  known,  and  all  property  which  he  may' 
parefaaes^  or  which  may  revert,  desosnd,  be  devised  or 
bequeathed  to,  or  come  to  him  befon  he  shall  bnve  oIk 
tained  his  certificate,  and  all  debts  due  or  to  be  das  te 
him,  wheresoever  the  ssme  shall  be  found  or  known, are 
asngned,  and  such  assignment  Is  to  vest  the  property, 
right,  and  intenst  in  each  debts  as  fully  as  if  tne  assnr- 
aace  whereby  they  are  secured  had  been  made  to  the 
■MigTann,  and  they  hitve  tiw  wne  Msndy  to  Kesvtftiis 
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the  banfcrapt  would  have  had."  A  fonner  section  (the 
12th)  enabled  the  Lord  ChaneelloT  to  appoint  com- 
missioners, "with  full  power  and  authority  to  take 
SDoh  order  and  direction  as  to  the  lands,  monies,  feea^ 
offices,  annuities,  goods,  chattels,  wares,  merchandises, 
and  debts,  wheresoever  they  niay  he  found  or  known." 
The  two  sections  are  to  be  read  t(^ther.  It  is  not  dis- 
puted that  the  rights  of  the  assignee  under  the  statute 
law  are  not  identical  with,  nor  are  they  so  extensiTe  as, 
those  of  an  executor,  who  stands  in  the  place  of  his  tes- 
tator, and  represents  him  as  to  all  his  personal  contracts, 
and  is  by  law  hia  asNgne^  CWentworth's  Off.  Executor, 
100),  and  therefore  may  muntain  any  action  on  his 
right  which  he  himself  might.  (Bac.  Abr.,  "  Execu- 
WKt**  U.)  That  must  be  understood  to  mean  any 
action  on  a  eoMraet,  for  an  executor  never  could  sue  for 
wrongs  to  his  testator :  "  Actio  personalis  moritur  cnm 
personft."  And  with  renteet  to  eoatraets^  some  excep- 
tions have  been  introdticed  by  modem  decisions; 
(^amberlain  v.  WUliamton^  2  Han.  &  S.  408;  and 
Kmgdan  v.  NotOe^  1  Mau.  St  S.  356;  4  Mau.  &  S.  62,  as 
explained  by  Lord  Ahinger  in  the  case  of  Raymond 
r.  IHtehf  2  C.  M.  &  U.  697);  and  the  executor  cannot 
sue  upon  contracts,  the  brMch  of  whicli  is  a  mere  per- 
Bonal  wrong.  The  executor  takes  all  the  other  personal 
rights  of  a  testator,  as  a  conaeqiienGe  of  his  representa- 
tm  eharacter,  whether  tiiey  are  arailable  for  the  pay- 
ment of  debta  or  not,  for  his  liability  to  pay  debts  is  tne 
consequence,  not  the  object,  of  the  appointment.  The 
assi^ee  is  created  by  statute,  for  the  purpose  of  reco- 
vering and  receiving  the  Mtate,  and  paymg  the  debts  of 
the  bankrupt,  and  takes  only  what  tne  statute  gives  for 
that  purpose.  What,  then,  does  it  give?  It  clearlv 
gives,  in  the  section  above  mentioned,  not  merely  all 
personal  chattels,  securities  for  money,  and  debts  pro- 
perly GO  called,  but  all  unexecuted  contracts  which  the 
asngnee  could  perform,  the  performance  '  of  which 
would  be  benefi<ual  to  the  bankrupt's  estate.  These 
are  '*  pertoiuU  utattM**   The  asMgnee  takes,  in  the  Ian- 

Oe  of  Lord  Tentezden,  In  Wriakt  v.  Walefield,  (2 
;Adol.727},  aU the  beneficial  matters'*  belong- 
ing to  the  bankrupt;  or,  as  Bnller,  J.,  says,  anything 
belonging  to  the  bankrupt  that  can  be  turned  to  profit. 
(<^n^  v.  GaMn,  2  H.  Bl.  461 ).  This  contract,  if  unexe- 
cuted, would  clearly  not  have  passed  to  the  assignees. 
But  tne  question  is,  not  whether  the  oontraet,  but  whe- 
ther the  right  of  action  for  the  breach  of  it  before  the 
bankruptcy,  passed.  The  words  "personal  estate" 
clearly  comprise  all  chattel^  chattel  interests,  and  all 
the  subjects  mentioned  in  the  12th  section ;  and  they  also 
comprise  tome  rights  of  action  which  are  not  properly 
deb^  and  wonld  not  pass  udw  the  word  "deots," 
but  do  passnndor  the  daseripUon  of  ''pemmal  estate.** 
For  instance,  some  actions  »r  torts  do  pass.  Actions 
for  bijories  to  penonal  chattels,  whereby  they  are  dt- 
rectiy  afl^wted,  and  are  preventeil  from  coming  to  the 
hanw  of  the  assignee,  or  come  diminished  in  value,  un- 
doubtedly pass.  The  action  of  trover  for  a  conver^en 
before  the  bankruptcy  is  a  familiar  instance  of  this. 
On  the  other  hand,  rights  of  action  for  iajuries  to  the 
person  or  reputation,  or  the  possesnon  of  real  estate,  do 
not  pass.  Actions  of  assault,  for  example,  and  for  de- 
fomation,  actions  on  the  case  for  misRasance,  doing 
damage  to  the  person,  for  trespass  quare  dausum  fregi^ 
{Rooers  v.  Spenee,  13  Mee.  &  W.  671,  affirmed,  in  error, 
in  the  Exdieqner  Chamber  and  Dom.  Proc.),  actions 
fbr  criminal  conversation  witii  the  wifo,  fior  sednetion  of 
the  servant  or  daughter  of  the  bankmpt,  are  not  trans- 
ferred to  the  assignee,  even  though  some  of  these  causes 
of  action  may  be  followed  by  a  etmsequential  dioiinn- 
tlon  of  the  personal  estate,  as  where  by  reason  of  a  per- 
sonal injury  a  man  has  been  put  to  expense,  or  has  been 
prevented  from  earning  wages  or  snbnstence,  or  where 
bythe  seduction  the  plaintiff  has  been  put  to  expense. 
(Hmoard  v.  Ov«a«r,  8  Met,  &  W.  Wl).  So  with 


respect  to  contracts;  rights  of  action  for  Oe  Imckd 
such  as  directiy  affect  the  personal  est&te,  whereby  tti 
assignee  is  prevented  from  recriving  part  of  it,  or  ft 
value  is  dimmishedj  are  certainly  traoBferred.  Fot » 
ample,  rights  of  action  on  a  ben^cial  conbacL  w1 
one  engaged  to  sell  and  deliver  goods  to  fte  uoL 
and  which.  If  performed,  would  have  pot  him  ia 
poasesrion  of  the  goods ;  or  a  contract  with  uotWI 
carry  or  take  care  of  the  goods  of  the  bankiupt, 
are  lost  or  injured,  and  thereby  dimini^ed  ia  *~~ 
On  the  other  handl  actions  for  the  breach  of  n 
personal  to  the  bankmpt,  UDaccoapaiiied  bjr  a  '^af 
to  the  personal  cstata—aa  a  contract  to  esnyWli 
safety,  to  cure  his  person  <^  a  wound  or  diMue, 
contract  with  a  person,  who  sabeequentij  bemma  b 
runt,  to  marry— are  certunly  not  asngned.  Thii  ii 
ceaed ;  but  it  is  questioned  on  the  part  of  Hiedeft 
in  error,  I  think  without  snffident  gn>nDd,«hct 
asngnee  would  not  be  entitied  to  sue  in  any  of 
cases,  if  the  personal  aetata  was  eonaeqneiiti;  din 
as  where  the  bankrupt  vras  put  to  expense  bj 
breach  of  contract,  or  lost  the  power  of  evmiif 
What,  then,  is  the  proper  eonistractioB  of  tlu 
of  the  act  accordlngto  the  words,  and  the  u,rallw|i; 
decided  up<m  it?  The  proper  and  iwninabli  wh 
tion  appears  to  me  to  be,  that  the  stents  MMta 
all  rights  of  action  wUch  would  nasi  to  escettn^ 
rights  incapable  of  bung  converted  into  noiuy, 
the  next  presentation  to  a  void  benefice,  pus  to 
hut  all  such  as  would  be  assets  in  their  oaodi  fbr 
payment  of  debts,  and  no  others  all  irfudi  will 
tuzned  to  profit^  ffflr  such  rights  actioa  ue  ftm 
atate.  Of  such  the  executorisasrinweinlavjul 
nature  of  the  office  and  duty  of  a  bankra^'i  a 
requires  that  he  should  have  tiiem  also,  fiot 
action  for  torta  which  wonld  die  with  tbe  ta 
cording  to  the  rule  actio  personalis  moriturM 
soni,"  and  all  actions  of  contract  affiKtiiigtM|l  _ 
only,  would  not  paaa.  Of  su^  theexMStarbaW 
Mgnee  in  law,  and,  whatever  may  be  tbe  iMin'J^ 
law  which  prohibits  him  from  bring  so^  MntiflV 
to  apply  to  a  bankrupt's  angnee.  Accariogftw 
rule,  tbe  right  of  action  upon  contracts  whiilaatBi^ 
ferred,  though  they  wouM  include,  wooU  iit  bi_»> 
strictedto,  such  as  directly  affect  some  chsttdvl^ 
of  property  which  would  pass  to  the  ac»gtKei,ati>w^ 
if  they  had  been  performed,  have  piodoced  sock  fl^ 
perty,  which  only,  it  was  argued  at  yonr  liOiddup^  sK 
would  be  transferred  by  the  statute;  ami  thiiviil 
accordance  with  the  view  1  took  in  the  nnit  bdA 
I  think,  vpon  subsequent  refleetfcn,  that  thii  ^ 
narrow  a  constnetion  of  the  ststute,  ud  that  it 
to  aU  contracts,  for  tha  breach  of  wbidi  an  «mI 
could  sn^  which  could  be  twaed  to  pnfitfcrthtrif 
ment  of  creditors.  And  if  thlsbethebaecoubtM 
of  the  statute— if  all  the  damages  for  this  brescfa  of  <«■ 
tract  could  have  been  recovered  by  an  ex(ait«>* 
assignee  could  recover  them,  and  the  plea  ^^o'^'ll 
good  plea  in  bar.  Bat  if  part  wss  reeowable  wBi 
personal  inconvenience  of  the  bankrapt,  a  dinoi 
question  presents  itself.  I  thmk  thb  contract  canwill 
sidd  not  to  relate  in  any  part  tothepeiaaoortbewv 
rup^  but  that  bis  personal  inconvenience  and 
looking  out  for  a  new  employment  would  be  S^'j/T 
damages  recovered.  If  so,  as  that  part  mom  miM 
transferred  to  the  aarignees,  and  onglit  sot  to  be 
the  right  to  those  damam  which  wonld  be  kit  w 
cass  of  a  testator^  de^  altogetiier,  eontinsMMh| 
bankrupt.  It  is  upon  this  pc&t  Uiat  UMCM^Pf^ 
to  me  to  turn.  Who,  then,  are  tosae  for  tbe  lna««; 
contract,  where  part  belonn  to  the  aaaifnee,  part  tew 
bankrupt?  Who  would  have  to  eoe  if  ttMConttirt«« 
to  cure  the  bankrupt  of  a  diaease^  aed  gire  bin  >«"■ 
of  money,  and  there  had  been  a  bnaeh  of  both  pin) 
which  appean  to  nw  to  bt  a  dmUu  ^ncetMS.  ii " 
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iilmael]r.£ffieiilttouy  in  whom  the  right  of  action 
mid  be.  iSther  tiie  iteht  of  action  on  the  eontraet 

BUt  be  divided,  and  each  sue,  or  the  right  of  action 
thogether  must  remain  in  the  bankrupt  or  altogether 
d  tnnsferred  to  the  aasigneea,  or  both  must  join,  the 
mind  being  entire,  to  sue  for  the  damages.  In  the 
tan  latter  cases  the  plea  would  be  good,  in  the  two 
(teaa  bad ;  for  in  the  first,  It  would  be  no  answer  to  the 
0n  cause  of  action;  In  the  second,  it  would  be  no 
anrer  to  anv  part.  I  should  feel  considerable  di£G- 
lUf  in  deciung  the  questioD,  but  the  case  does  not 
npon  it,  for  I  hsTfl  now  to  consider  what  the 

of  the  penalty  is.  This  snbiect  was  not  discussed 
i  jam  Lwoshipar  bar,  and  little  adverted  to  in  the 
IDt  below.  At  common  law  the  penalty  would  have 
fn  (orkited,  and,  being  a  sum  certain,  would  have 
pgi  to  the  assinieea;  for,  at  the  time  of  the  bank- 
wqr,  it  would  have  heea  uncertain  whether  the  de- 
buts would  ever  have  filed  a  bill  for  relief,  supposing 
py  could  have  done  so;  and  a  sum  certain,  defeasible 

oacertun  event,  would  have  been,  until  defeated, 

eul  estate,  and  would  certainly  vest  in  the  asBignees. 
tbe  (luestion  is,  whether  the  stot.  8  &  9  Will.  3, 
(U,bsB  not  made  an  alteration.  That  statute  in  effect 
ykd  the  bond  a  security  only  for  the  damages  really 
ptaiMd.  If  all  the  damages  would  be  recoverable  by 
biNgnees,  the  penalty  would  pass :  if  none,  the  pe- 
wrcoold  not  be  levied,  and  therefore  could  not  be 
wble  for  the  payment  of  creditors,  and  probably 
IhU  not  pass  to  the  assignees.  If  part  of  the  damages 
Wd  be  recovered  by  the  asmgnees,  and  part  not,  the 
"ntioD  u  different.  The  penalty  would  thai  be  a 
nty  for  damages  partly  belonging  to  the  assignees, 
'j  to  the  bankrupt.  It  would  be  like  the  case  of  a 
to  the  bankrupt  eondiUoned  not  to  assault  biro. 


.   1  esying 

M  pM  to  the  assignees.  But  it  seems  to  me  to  be 
Wi  thit  tfae  penalty,  which  is  an  entire  thing,  could 
Ht  1m  Svided,  80  that  each  could  sue  for  a  part ;  and  it 
^ud  att  be  predicated  wliat  part  would  ^us  to  each, 
it  mm,  therefore,  that  other  the  right  to  the  entire 
iwtT  must  remain  in  the  bankrupt  or  that  either 
tne  bsnkmpt  and  the  aasiipues  must  join,  as  being 
MA  mtensted,  or  that  the  right  to  sue  goes  to  the  as- 

in  order  to  secure  such  part  of  uie  damages  as 
*  the  penonal  estate  of  the  banknipt  vested  in  them, 
lamot  help  thinking  that  both  ought  to  sue,  as  they 
"Mil  do  if  the  bankrupt  before  his  bankruptcy  had 
^Nned  s  part  of  an  entire  debt  as  a  security  to  a  cre- 
wr,  aad  consequently  was  a  trustee  for  him  for  that 
1^  Bat,at  all  events,  I  do  not  think  the  right  to  the 

would  remain  in  the  bankrupt ;  and  therefore 
"I  Pha  is  a  good  it  ahewa  that  the  bankrupt 

not  nie  alone.  Therefore,  in  ^ther  view  of  the 
^  I  BOW  thbk  the  judgment  of  the  Court  of  Exche- 
ftt  ihottld  be  reTersed,  and  the  judgment  of  the  £x- 
■jquttChamber  affirmed.  Ifthe  whole  of  the  damages 
^put  of  the  personal  estate  which  passed  to  the  as- 

the  plaintiff  was  barred ;  if  part  were,  and  part 
l^wll,  for  the  reasons  before  mentioned,  the  plea  ap- 
J^itonie  to  be  good;  and  my  opinion,  which  I  ex- 
?*«  in  ^e  court  below,  was  wrong.  My  opinion, 
that  the  plea  of  the  plaintiff's  bankruptcy 
bar,  and  that  the  jndgment  ought  to  be 

J^ou,  J^I  am  of  opinion  that  the  defendants  in 
7*"    ntitled  to  judgment.   This  was  an  action  on 
'Bntract,  by  which  the  defendants  agreed  to  employ 
f  as  their  foreman  in  thehr  hnainess  of  type- 
aatn,  Sic^  for  seven  years,  at  eertwn  wagea,  con- 
cUose,  by  which  the  parU«  agreed  that,  if 
them  should  £ril  to  perform  the  agreement 
ftiling  should  pqr  to  the  other  the  sum  « 


fiOOJl,  by  way  <w  in  tlMiuitttia  of  spedfis  damages.  The 
breadi  complained  of  in  the  deoiaration  was,  dismiss- 
ing the  plaintiff  from  the  service  before  the  end  of  the 
seven  years,  and  refuring  to  employ  him  further.  It 
appears  by  the  record,  that,  after  Uie  right  of  action 
accrued,  the  plaintiff,  Beckham,  became  bankrupt,  and 
the  question  of  his  right  to  judgment  depends  on  whe- 
ther such  a  cause  of  action  passes  to  the  assignees  of  a 
bankrupt.  There  is  no  doubt  that  the  right  to  bring 
an  action  for  an  injun'  to  the  person,  character,  or  feel- 
ings of  a  bankrupt  does  not  pass  to  the  assignee^  and 
that  the  right  to  bring  an  action  for  the  payment  of 
money  agr^  to  be  paid  to  the  bankrupt  ^oes  pass; 
and  it  appears  to  ma  that  the  present  action  is  in 
effect  an  action  on  a  oontxaot  to  pay  money.  The 
clause  by  which,  in  the  event  that  has  happened,  the 
master  agreed  to  pay  the  servant  SdOl.  is  certunly  in 
its  terms  an  agreement  to  pay  money ;  and  though  the 
construction  which  the  law  requires  to  be  put  upon  it 
prevents  the  whole  sum  from  being  payable  when 
it  would  be  more  than  a  reasonable  compensation  for  a 
failure  of  performance,  it  is  not  thereby  rendered  wholly 
inoperative,  but  it  retains  the  effect  of  binding  the  fui- 
ing  party  to  pay  such  part  of  the  sum  as  may  be  rea- 
sonaole  m  respect  of  the  fiulure.  Such  a  clause  is  still, 
therefore,  a  clause  binding  to  the  payment  of  money, 
whether  the  amount  lie  ascertained  or  not ;  and  it  wp- 
pears  to  me  that  the  tight  to  recover  a  pecuniary  oe* 
mand  so  expressly  ttipiuated  for,  peases  to  the  asngnees 
as  part  of  the  personal  estate  <tf  the  bankrupt  whether 
the  amount  be  ascertdned  or  not.  Thus,  although  a 
right  of  action  for  notmarzyii^  or  not  curing,  in  breach 
of  an  agreement  to  marry  or  cure,  would  not  generally 
pass  to  the  assignees,  I  conceive  that  a  right  to  a  sum 
of  money,  whether  ascertained  or  not,  expressly  agreed 
to  be  paid  in  the  event  of  fiullng  to  marry  or  to  cur^ 
would  pass.  The  agreement  of  the  parties,  that  money 
shall  be  paid  as  compensation,  makes,  as  it  seems  tome, 
the  right  to  recover  that  money  a  part  of  the  personal 
estate  of  the  bankrupt,  as  much  as  a  recovery  before  the 
bankruptcy  of  a  judgmentin  an  action  for  an  injury  to 
tiie  person  or  diuaoter  of  the  bankrupt  would  do. 

Bom,  B. — After  foil  conddeiation  of  this  subject 
I  see  no  reason  to  abandon  the  opinion  I  formed  when 
the  case  was  originally  brought  before  tlie  Court  of 
Exchequer.  The  sum  of  fiOOL  though  spoken  of  as  a 
sum  to  DC  recovered  by  w«y  of  liquidated  damages,  is 
certainly  to  be  treated  merely  as  a  penal  sum,  and  not 
as  the  amount  to  be  recovered  for  any  breach  (whether 
more  or  less  important')  of  any  of  the  stipulations  of 
the  contract.  The  rignt  of  the  plaintiff,  therefor^ 
under  the  contract,  if  there  had  been  no  bankruptcy, 
would  have  been,  not  to  recover  a  sum  of  600^.,  but  to 
recover  such  a  sain  as  a  jury  should  consider  a  fair 
eompensation  for  the  iiOnry  resulting  from  his  unlaws 
fhl  dismissal.  Is  the  right  to  recover  such  a  anm  part 
of  his  personal  estate,  within  the  true  intent  and  mean- 
ing of  the  6  Geo.  4,  e.  1^  s.  63?  I  think  it  is  not. 
The  general  rule  is,  that  all  rights  of  action  in  respect 
of  Injuries  to  the  bankrupt's  estate  pass  to  his  assignees. 
They  take  the  eskUet  and,  as  incident  to  it,  all  rights 
of  action  relative  to  the  estate,  whereby  it  may  be  in- 
creased or  improved.  This  was  the  ground  of  the  de- 
cision in  Wright  v.  Fairfield^  (2  B.  &  Adol.  727).  On 
the  other  hand,  they  do  not  take,  so  to  say,  the  person 
of  the  bankrupt,  and  so  neither  can  they  maintain  ac- 
tions whereby  lus  person  is  to  be  compensated  for  in- 
juries it  may  have  sustuned.  This  was  the  principle 
on  which  the  decidon  proceeded  in  Hmoard  v.  Ormo* 
tW,(8Uee.&W.601).  Then,  under  which  of  these 
elasses  does  the  present  ease  range  itself?  Ithinkundw 
the  latter.  The  only  breach  alleged  is,  that  the  de- 
fendants did  not  employ  the  pluntiff,  or  permit  him  to 
remain  in  tluir  servic^  for  uie  residue  of  seven  yean^ 
but  wholly  refused  ao  to  di^  and,  on  the  eontraiy. 


Digitized  by  Google 


THE  J  OR!  ST. 


wrongAiUr  ditniiiaed  mi  Hmebmmi  Mm,  Ifow,  fbr 
Hits  brewm  Htm  def«Bdants  are  liable  to  etrnipoi- 
■BtioB  in  dtoMgeB,  9vm  theagh  it  oootd  b«  shewn  that 
ike  penoiutl  aitata  had  leeuved  no  Injvry.  w  even  had 
fcMB  benefited  bj  ttuir  act.  Suppoae,  for  Instance,  that 
It  had  been  diewn  that  the  employment  ot  the  pladnUff 
hj  the  defendants  was  of «  rer/  healthful  and  agreeable 
ttatore,  and  that,  in  conseqaenoe  of  his  dismissal,  he 
had  obtfUned  a  more  Inctatire,  but  at  the  siune  time  an 
vnwholeeome  and  mnch  leas  agreeaUa  oosvpatisa ;  tken 
would  have  been  in  such  a  easa  no  hijary,  but  rather 
a  buKfit  to  the  personal  estate,  and  yet  it  is  clear  there 
would  have  been  a  breach  of  contract  on  the  part  of  the 
defendants,  and  so  a  i4ght  of  action  against  them  by 
eome  one~not  certainly  by  the  assignees,  for  they,  as 
npresentatives  of  the  estate,  woald  not  hwre  snstuned 
damage,  but  by  the  baakrapt  himself,  with  whom  the 
eontraet  was  made,  and  who  would  be  the  only  party 
injund.  This  asems  to  me  to  be  precisely  the  presmt 
«ise.  "niere  is  nothing  to  diew  thaftUie  breach  assigned 
In  the  declaration  caused  any  hijnry  to  tiie  lianknipt^s 
artate.  It  is  not  even  averred  that  the  defendants  did 
not  regnUrly  pay  the  weekly  wages  stipulated  for.  The 
nieTMWe  oomplained  of  is  simply  the  refoasl  to  empk^ 
uw  ^aintiff,  and  the  dismiesal  of  nim  from  the  service  m 
the  defendants.  Any  compwaaUon  to  be  recovered  for 
this  wrong  appears  to  me  to  be  conneoted  soldy  with 
the  persoo  of  the  bankrupt,  and  not  to  be  an  incident  to 
his  estate.  The  right  of  action  therefore  remained  in 
him,  and  did  not  pass  to  his  assignees  as  part  of  his  per- 
«0BM  estate.  For  these  reasons,  I  am  of  opinion,  in 
answer  bo  tite  question  propounded  by  your  LordshiM, 
that  tiie  platntm  in  arror,  who  was  me  pl^tiff  in  the 
MttoD,  is  Mititled  to  judgment. 

VioamiAM,  J.— It  appears  to  me  that  the  jadgmeut 
ct  the  Court  of  Exchequer  Chamber  in  thia  case  was 
xl^t,  and  that  the  pka  of  the  banknjttoy  of  the  plain- 
tiff wae  an  answer  to  the  acUon.  The  action  wa^  in 
asBumput,  to  recover  a  sum  of  600^.  agreed  to  be  paid 
by  the  defendauts  to  the  plaintiff  in  case  they  broke  a 
«on£ract  made  by  them  with  him  to  employ  him  fm 
seTen  years,  as  their  foreman,  in  the  business  of  type- 
founders and  letter-press  printers,  at  SI.  3s.  a  week ;  the 
defendants  discharged  the  pluntiff  from  their  serrtoe 
before  the  bankruptcy;  refused  any  lon^r  to  empl<^ 
Urn;  and  there  was  a  perfect  right  of  action  in  hiiu,  u 
le^iaet  of  such  breach  of  the  a^reemsn^  at  the  time  of 
Ilia  bankrupt^;  and  the  question  is,  whether  that  right 
.of  aetion  passed  to  his  assignees.  By  the  6  Geo.  4, 
0. 16,  s.  63,  all  the  present  and  future  personal  estate  of 
lite  hankmp^  and  all  the  debt*  due  to  him,  pass  to  the 
aa^gnees.  Those  words  have  a  very  oomprehenrire 
idgnlficatioB,  and  include  not  merely  ^oods  and  chattels, 
land  debts  property  so  called,  but  rights  of  action  for 
breaches  of  contract  which  in  any  way  affect  the  per- 
sonal estate  of  the  bankrapt;  and,  in  short,  as  ex- 
pressed by  lArd  Tenterden,  in  Wright  t.  Fairfield,  (% 
B.  8c  Adol.  727),  every  beneficial  matter  belonging 
to  the  bankruprs  estate."  There  are,  however,  some 
Exceptions  to  the  generality  of  the  right  of  the  as- 
ilgiwes.  In  cases  wh«e  the  personal  estate  is  only  af- 
fteted  through  some  wrong  or  injury  to  the  person  or 
the  leelinga  of  the  bankrupt,  and  the  loss  or  gain  to  the 
Mrstmal  estate  would  be  greater  or  less,  according  to 
flie  compensation  given  for  such  injury,  whether  by 
hmeh  <n  contract  or  otherwise,  the  right  of  action 
would  not  pass  to  the  assignees.  Rights  of  action  for 
breach  of  promise  to  many,  for  torts  to  the  person,  for 
libel  or  slander,  are  instances  of  exceptions  to  the  ge- 
lienl  rule.  It  may  be,  also,  that  the  right  to  enforce 
tUMxeented  contracts  will  only  pass  to  the  asrignees  in 
cases  where  the  asngnees  themselves  could  perform 
that  which  the  bankrupt  himself  was  to  perform,  ss 
held  in  the  case  of  Gibmm  r.  Camah«r$,  (B  Mee.  &  W. 
The  present  case,  howevsr,  does  not  fiili  witfain 


any  «f  the  ex«e(«to».   The  eaose  ef  10008  «h 
pteteal  tiie  time  of  the  baakra^^;  that  man 
to  be  done  at  the  part  of  ttw  bwtkiaptbat  t« 
hiaaetioB,  and  recover  tiie  MOI^or  ssnachsfk 
the  jmj  were  disposed  te  give  hna.  KsMMrfti] 
son  Bw  the  feelings  of  the  bankrapt  wm  sAcli^ 
cept  so  br  as  the  bt<eacfa  of  eontraet  sSeotalW' 
sraal  estate.   The  refoaal  to  employ  the  pystf 
sdaryof  so  mnch  a  week  DodoaKsActedblfpa 
estate;  and,  upon  tlie  general  prindpla,  I  u 
to  think  that  ute  ja^mrat  of  tiie  ExaheqiMr<__ 
was  right,  as  none  of  the  Receptions  ippetr  to 
to  tUs  case.   There  is,  however,  anofter  ami,- 
which  I  think  the  j  adgment  of  the  Ooait « taA 
Chamber  right,  though  ft  is  not  riven  u  sni 
thejod^ent.  The  patsies  mutuauy^iee4,tfnt 
party  teliiw  te  peinrm  the  agvesnent  Andl 
the  other  the  snm  of  9001.  hj  w^  «^  srii  ti» 
of,  speci6c  damagfe.  It  may  he  adnittt^  du^ 
the  Wb  of  jU^r.  WMm  (2  K  ft  P.M) 
^mbte     JWww,  (6  Bing.  U\%  it  esa  billrit 
case  be  omtended  that  the  WMM.  codd  bs  mmm 
agreed  and  liquidated  damages  bat  tbatttatM 
penalty  only.   But  I  am  not  aware  of  say  ' '  ~ 
point  of  law,  to  an  action  of  debt  bring  to 
the  smoant  of  the  peBalty,  subject  to  tke 
the  8  &  e  WiU.S,  e.  11,  s.  8,  which  awliii, 
to  its  tenns,  "  to  all  actions  fbr  psnJ  sbih  I* 
performanoe  of  any  aneeiaeat  eoatrined  h  n 
dentnre,  deed,  or  writiK."   If  the  psasHylni 
imposed  In  an  bidentaie hetwesa  tiM  pBtt^Ia 
hend  there  can  be  BO  dooht  hvt  thatsaacta* 
might  have  hoBB  nMlnt^edihrMySalgMttsfhe 
Tinuu  of  that  statnte;  and  I  eaonet  dirti 
tween  the  case  of  a  penalfy  in  an  batnuneot 
and  a  penalty  in  an  inatrument  not  ondtr  Nd._ 
penalty  u,  in  lenl  contem^ation,  the  dsbt, 
the  previrions  m  the  statute,  so  fiv  ss  Aej'  i- 
plicable;  and  it  is  to  he  observed,  tbat  tki. 
not  confined  by  its  terms  to  actions  ftr  pwil^^-^ 
instrameats  under  seal,  bi^  is  goieral, 
^vde  all  actions  for  any  peaal  sum  hi  ■"/■'Jjj 
whatever.   In  this  view  «  the  csas,theiT*»^» 
is  for  a  debt,  and  therefore  within  the  Ml"** 
the  Bankmpt  Act,  and  would  pass  to  ^^~n 
and  the  finm  ^  tfie  actum  esa  make  no  ^■■'^^ 
am  theveforeof  o^iiioBaatthe  SodgDaatcfw^ 
eheqner  Chunber Is  right. 

CninwBU^  J,~Tb»  aaswer  to  the  qac^ 
ted  by  your  Lordships  to  the  judges  dspiodi 
effect  which  ought  to  be  givrti  te  the 
sections  of  the  6  Geo.  4,  clfl^  bythsfintrfwr 
was  enacted,  that  "the  Lord  ChaaedlaMiMl 
power,  upon  petition  made  te  bhn  in  writiny,'! 
any  trader  having  committed  an  ''""•^''S 
Miy  creditor  or  creditors  of  sodi  tnder,  by  """^ 
under  the  Great  Seal  to  appoint  such  penoa  H  » 
shall  seem  fit,  who  fhall,  hy  viztne  of  ^ 
snch  oommisBion,  have  full  poww  and  ^"^^ 
take  such  order  and  dinetion  witti  the  soar*  ^ 


bankmpt  as  herefaiafter  mentiansd,  as 
lands, tenements, and  heiedHamsBts, beftww" " 
realm  and  abroad,  as  well  copy «  "*om7»«T. 
hold,  ftc,  and  witii  all  his  mmey,  fta^e"*^^^! 
ties,  goo^  chattels,  wares,  ™«tbandi«,  m« 
wheresoever  they  may  be  found  or  knowMW 
sale  thereof  in  muiner  hereinafter  mentwaso, 
wise  order  the  same  for  satiabetion  nd 
the  creditors  of  the  sud  bankrupt.*  By^^lST 
it  was  enacted,  that  «  &e  comtaiaaonmiMB^JV' 
the  asrignees,  for  the  benefit  of  ^^^2^5 
bankrupt,  all  the  present  and  fiitnre  Jp"'*j*ri| 
such  bankrupt  ftc,  and  the  wmmmaaat'^ 
assign  as  aforesaid  all  debts  dos  cc  to  f  J?.7*t 
bankrupt."  The  ^uertUm  "y"" 
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uit  <w>^  (b»  13  £Uz.  0. 7>  Uift  wordt  dewribtag 
iatemtB  to  dealt  viUi  by  tb*  conuniauonui  an 
itrwUlv  to  tbow  fouad  in  Um  12th  mcUm  of  th« 
,&o.4.  cie.  In  tb«  ]at  section  of  tbe  21  Ja«.l, 
JSt^h  jimUaa  it  found,  that  all  and  uagaUr  Ui« 
|niul  ftatataa  and  lam  bmtofbie  made  a^^intt 
■krapt^iAd  for  tJia  relief  of  onditois,  shall  be  in  all 
PP  uugelj'^  ud  boBeficially  expounded,  for  Uu  aid, 
Hf,  lod  nUef  of  th«  oraditwa  of  aicb  panon  or  per- 
Piaiilready  be  or  hetaafter  shall  beooma  bankmpt." 
kL  ibis  diractioA  ia  xmeatod  iu  th«  6  Gao.  4,  o.  16, 
[KB.  In  SM  V.  Ojhit  (a  H.  BL  m),  ^dkere  it 
iU^  that  the  xight  to  biins  *  nal  amoa  passed 
ktk  angnesa  oC  n  bankrupt,  BuUer,  J.,  alluding  to 
p  dinewn,  sajr^  "  Covtt  is  bound  to  oonstrne 
|l  boikrairt  I«m  in  the  mart  libonl  wd  beneficial 
INMr  for  the  nediton.  I  ihatefom  bold,  that  every 
fm  «i  right  of  which,  by  any  possibility,  profit  can 
ftMde,  lasise  to  tha  aidiDeee."  And  Eyr^  C. 
l^"!)*  ^lain  spirit  of  Ute  bankrupt  laws  is,  that 
M  bwafioal  intarssi  wbioh  the  bankmpt  has  shall 
UMpoaidof  for  tha  benefit  of  his  oreditmn."  Such 
lai  tbe  spirit  of  the  backjunt  la I  apprehend  that 
|l««di«ftke6Gao.4,cl6,ai«8nffidently  oompr*- 
|MiH  ta^ve  e£foetto  it,  as  for  as  the  right  to  bring  a 
Mwi  sction  for  breach  of  contraot  is  coneemed.  In 
N«diSU(W#««w(12  Coke,!}  UwM held,  vith 
Ansm  to  anoihar  statnte,  thai  "  penenal  actions  are 
iaaMed  within  the  word  '  goods,'  in  sn  act  of 
pUuHBl,  as  *  Moda  in  peeaBsrion.'"  Lord  Hardwieke 
~  N  this  eass  in  r.  RMSy  (1  Atk.  182),  and 
obMrrei^  »Tha  aim  of  tha  tigidatuvs,  in  all 
'  B  flOBosming  bankrupts,  was,  that  the  creditors 
bare  an  aqoal  pir^>OTtion  of  the  bankrupt's  ef- 
tU&r  aa  possible}  and  it  was  intended  that  this 
Ifc^  jftB.!,  o.  19)  should  bft  construed  benefit^y 
t  tU  lennaL  oeditosa,  and  it  is  so  declared  in  an 
■ni  nsnosr  in  ths  1st  ckuse  of  tbe  act."  Tbe 


*a^-  biMoh  of  cQutnot  to  siqp{dy(Dods  passed 
^■■HMs^  altho«||i,  «si  a  rigid  etHistraction,  the 
I**"  taa  stabite  might  not  be  precisely  i^kpticable. 
gjww,  there  stotad  it  to  be  his  pinion  that  tbe 
Vwtme  iidcndad  that  tha  assignees  should  have 
**t*to  sue  upon  contracts  made  with  tha  bankntpt, 
p  far  injuries  affeotiw  lua  personal  property;  and 
****  sn  action,  mA  rot  any  debt  or  sum  certain, 
pt  for  ujUquiiiiitad  damages^  to  be  ascertained  by  a 
fj:  ia  Poria-,  AtttftiM  HwUmdy  v.  Varly, 
^^'MO),  the  bankrupt  had,  before  bis  bonkniptoy, 
*TUadilmdant  a  phaeton,  which  he  undertook  to 
manner,  but  through  his  nwligence  it 
r?^|Haraed  and  damaged.  Plaa,gB«ianlu8ua.  The 
ST'|*sonot  the  pn^wrty  of  tha  baoknipt,  but  <hm 
Kb  he  bad  hired,  and  the  real  owner  t^^red  it, 
^J***ed  the  ancnmt  under  Uie  oomnussicn;  but  tbe 
■*™P'  >  setato  had  not  paid,  and  wm  not  likely  to 
p^/^vidaud.  BO  that  no  loss  to  tbe  penonal  estato 
bsakmpt  bad  been  sostaiaad;  nevarthekas,  it 
"""Id,  that  the  r%ht  of  action  for  the  bnach  of 
^^2.*»unitted  twfore  tbe  bankmptoy  passed  to 
^^yWj  and  thai  they  wore.  entiUed  to  nominal 
ffT*>  ud  tuMua  the  same  principle  I  apprehend 
b^Jr"*^^  <"  Mtion  in  MmntUi  t.  WmifOmM  (1  B. 


^L.-r-oy  would  hare  vested  in  tbe  asBignees,  had  a 
ZSSVt^  aosttTBad.   It  sevna  to  me,  theoafore,  that, 


[  fo  tha  fwnatiwatioai  wbioh  has  bean  pat  upon 
_  ^ptActs,  isom  tbe  3A  &  3»  Baa.8  to  the 
E'Jlw^  lights  of  action  Taaiad  in  tbe  bankrupt 
^  bsalmiptoy  pass  to  his  asslgness,  either  as 
^"MpartofliiaMisanaleatetc.  ^aehbeinrtU 
^oWbnatbaGMiteofWMtaiiiiwtcr  OOLb/ 


thawdeeirioni^  ianalUd  a«y  «zMtt(MMi«on  iti  I9 
WrigU  x.FuirMi,  (already  refcunred to), Uttkdak,  J., 
says,  *<that  rights  Mactioa  for  mere  personal  wniiw% 
and  snob  causes  of  action  as  wonld  «^to  by  the  bnfc< 
nipt's  death,  would  not  go  to  the  asugneea."  Tb* 
opinion,  oertalnly,  ef  a  veiy  learned  Jvdge,  but  net  « 
decision  on  the  point  In  Smmm  t.  Fuwr  (Sir  W.  > 
Jones,  21&)  an  action  mi  the  case  for  words  had  beoi 
broiwbt  by  the  party  injured,  before  his  bankrupt^ 
and  he  had  reooverea  a  Tcrdlot  and  taeued  exeoutioi^ 
and  the  sheriff  had  levied  the  damages,  whw  tbe  at- 

Xee  moved  to  have  the  money  paid  over  to  him, 
ch  was  refused  by  tbe  C«u^  and  thay  doddedi  ' 
"  that,  before  judgment,  an  action  on  the  case  for  woidi 
cannot  be  assignul  by  the  statuto,  bat  after  the  judg* 
ment,  when  tbis  is  reduced  to  a  certunty,  it  may  bf 
asB^ned.  So  may  the  money  ef  the  bankrupt,  and  fhis 
money,  if  he  had  received  it;  but  before  lie  has  received 
it,  and  while  it  remains  in  the  buds  the  sheriff  it 
cannot  be  assigned."  In  Com.  Pig.,  ''Bankrupt,*' 
D.  16,  this  case  is  cited  as  an  authority  for  mying, 
that  the  commissionere  may  sell  monies  due  to  the 
bankrupt  on  a  judgment.  The  same  case  is  reported 
twice  in  Cro.  Car.,  (pp.  166  and  179),  and  by  thoae 
ports  it  appears  that  the  ground  of  the  deeirion  wasj 
that  tbe  xnomaj  in  the  hands  of  the  sheriff  was  in  one, 
todia  legis,  and  ought  to  be  paid  to  tbe  pari^  who  conll 
acknowledge  satisfootion  on  the  reecod,  which  w«a  tha 
bankrupt  only,  as  the.  bankmptoy  occuired  hctwasn  tlw 
iesning  and  return  of  the  writ  of  execution.  JBmasn  t, 
tTower,  therefore,  is  not  an  authority  for  the  decirion 
of  the  present  case.  But  the  dictum  of  Littledale,  J„ 
in  Wngit  T.  Fairfidd.  and  the  declrion  of  the  Court  of 
Exchequer  in  Howard  v.  Ontwtiter,  (8  Hee.  &  W.  aDl), 
we  authoritiea  for  sayuig  that  rights  of  action  for  in* 
juries  to  the  person  or  feeUngs  of  a  bankrupt  do  not 
pass  to  his  awgnees;  and  where  the  cause  of  aeti<m  is 
of  such  a  nature  that  it  woold  die  with  the  pwr^, 
there  is  much  reason  for  saying  that  it  cannot  be  severea 
from  his  person  during  his  liie,  and  veet  in  an  aarignaa 
under  the  l>ankrupt  laws.  pK^Mdl>ly  tiie  true  gnmnd 
has  been  suc^^estea  bj  Williams,  J.  In  Olari  r.  Cblxi 
vert.  (8  Taunt.  742),  Bcgen  v.  &Miie^  (13  Mee.  ft  V. 
£71),  and  BroBtr  v.  i>ew,  (11  Mee.  ft  W.  (fib),  it  ww 
decided,  that  rights  of  action  for  trespass  to  land  or 
goods  in  the  actual  possession  of  a  trader  do  not  pan  ia 
his  asaianeea  if  he  becomes  bankrupt,  because  those 
rights  of  action  are  given  in  respect  of  tbe  immediate 
and  present  violation  of  the  poaBtauion  of  the  banb« 
rupt  indejiWDdenUy  of  his  rights  of  property,  and  aro 
an  extension  of  the  protection  given  to  his  person,  and 
the  primary  personal  injnry  tothe  bankrupt  Is  tbe  prin* 
cipal  and  essential  cause  of  aoticm.  On  the  one  bnA, 
therefore,  we  have  it  established,  that,  by  the  bankrupt 
laws.  It  was  intended  tbat  every  right  vested  in  tba 
"bankrupt  of  which  pm^t  could  be  made,  including 
rights  of  action,  should  pass  to  tbe  assignees;  and  ca 
tbe  oUier,  that  the  right  to  recover  a  satisfootlon  in 
Aunagea  for  a  personal  injury,  is  to  be  excepted  oat 
of  that  general  rule.  It  remains  to  be  conaideied 
whether  ute  present  case  folia  within  the  rule  or  the 
exception.  The  declaration,  aftw  setting  out  tbn 
whole  of  the  agreemratt  entwed  into,  asngns  as  s 
breach,  that  the  defendants  would  noHt  employ  tba 
phuntiff,  or  suffer  him  to  remain  in  their  service  foe 
the  seven  years  mentioned '  in  the  agreement,  b«t 
vnrcm^fally  and  najusUy,  witbont  any  reasonable  or 
sufficient  «anse»  dismissed  and  discharged  him  firom 
their  service ;  and  so,  the  phuntiff  says,  "  the  defond* 
ants  did  not  perform  thwr  agreMsent,  but  thereui  made 
defoult,  and  tbuaby,  and  aooocdbg  to  the  aud  agrsa* 
muit  and  their  promisa,  became  ImUc  to  pay  the  aid 
sum  of  SOOi.  in  the  agreemwit  meuMiwed,  and  tbsnin 
fixed  and  agreed  on  as  specific  damagea  on  such  bream 
«d  d«&Mlt?  Th«  tkvtliSS,  tbwafoi^  doea  aot 
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Jilain  of  my  penonal  injuTj— of  any  penonal  sailer. 
Dg  or  inconvemenoe,  oocauoned  by  the  dofenduiti^ 
breach  of  eontnwt:  he  clainu  damwee  merely  by  rea- 
son of  that  breach.  He  claims,  in&oi^  SOOt,  ae  liqui- 
dated damages;  but,  according  to  JTenft/e  v.  Farrm, 
(6  Bing.  141 },  that  sum  must,  in  this  case,  be  treated 
as  a  penalty.  If  the  plaintiff  could  have  claimed 
that  as  an  ascertained  sum  payable  on  the  breach  of 
aontnet  by  the  defendants,  it  seems  to  me  that  it 
would  hare  beoi  impossible  to  contend  that  the  right 
to  it  would  not  hare  passed  to  his  assignees  as  part 
of  his  personal  estate;  but  In  that  case  the  money 
woold  still  hare  been  payable  as  a  compensation  In 
respect  of  the  very  same  breach  of  oontraet  that  b  now 
in  question,  the  only  diaerenoe  being,  that,  in  that 
case,  the  damages  would  hare  been  ascertained  by 
agreement  of  the  parties,  whereas  now  they  are  left  to 
be  ascertained  by  a  jury.  And  althongh  the  sum 
snentioned  in  the  agreement  is,  in  this  case,  a  penalty, 
and  cannot  be  claimed  as  liquidated  damages,  an  action 
of  debt  might  hare  been  mainti^oed  for  it  when  the 
contract  was  broken;  (  WitOer  r.  Trimmer,  I  W.  BI. 
^ij(<«r»«^'r-^rvht,  13  East,  343);  and  but  for 
*^.**'**  9  Will.  3,  c.  11,  the  pUintiff  in  snch 
action  would  at  law  have  been  entitled  to  judirment 
aud  SKsration  for  the  whole  snm.  The  penalty, 
thai,  on  breach  of  the  contract,  became  a  debt,  and, 
as  It  aewns  to  me,  passed  under  the  asrignment  to  the 
aaignees,  and  they  might  hare  sued  for  it,  although 
bound  to  assign  breaches  under  the  stat.  8  &  9  Will.  3. 
It  is  true  that  the  party  to  such  an  agreement  has  an 
optMQ,  either  to  sue  in  debt  for  the  penalty,  or  in  as- 
sumpsit for  unliquidated  damages ;  tut  I  apprehend 
thai  such  a  party,  becoming  bankrupt  after  breach  of 
the  contract,  cannot,  by  electing  to  sue  in  assump^t, 
depnre  his  assignees  of  the  right  to  sue  in  debt,  or 
nnder  the  other  contracting  party  liable  to  two  actions, 
nt  oaw  of  Ck^pindalt  v.  Tomlinaon  (4  Dongl.  318,  and 
nported  also  in  Cooke's  Bkpt.  L.  431)  does  not  appear 
tome  to  hare  any  bearing  on  this  question.  That  was 
an  action  by  a  bankrupt  for  his  work  and  labour  done 
«ftar  the  bankroptoy.  I  agree  that  a  contract  for  the 
fatnre  work  and  labour  of  the  bankrupt  cannot  be 
made  br  the  assignees;  they  cannot  hire  him  out,  (as 
was  sud  by  Lord  Mansfield),  and,  as  a  consequence,  the 
assignees  cannot,  after  bankmptoy,  adopt  and  enforce 
a  contract,  made  before  the  bankruptcy,  for  the  appli- 
cation of  the  peiBonal  skill  or  labour  of  a  bankrapt; 
but  I  do  not  think  "it  thence  follows,  that,  where  a 
contract  to  employ  a  trader  has  been  broken  before 
his  bankruptoy,  the  assignees  cannot  sue  upon  that 
breaeh,  it  hanng  been  established,  that  rights  of  acUon 
in  general  ore  rested  in  the  assignees.  Upon  the  whole, 
it  seems  to  me  that  this  caae  Mis  withm  the  general 
rale,  and  is  not  within  any  of  tiw  established  excep- 
ttons ;  and  that,  even  if  nominal  dami^  only  ate  to  be 
xeeovered,  the  right  to  sue  for  them  Is  in  the  asngnees, 
according  to  the  decision  in  Porter,  Ast^nse  i^  But' 
landy  V.  VorU^y  (9  Bing.  93),  althongh  no  actual  loss 
mav  have  been  sostained  by  the  bankrupt's  estate. 

Erlb,  J.— This  was  an  action  on  a  contract  for  hiring 
and  service,  whereby  the  plaintiff  was  to  serve  for  seven 
years,  and  the  defendants  to  pay  weekly  wages  dnring 
that  time;  and  the  breach  was  a  dismissal  during  the 
aeven  years.  The  plaintiff,  after  this  breach,  and  be- 
fore the  commencement  of  the  action,  became  bankrupt: 
nd  the  question  is,  whetiier  this  cause  of  action  passed 
from  the  plaintiff  to  his  asslsnasa.  The  general  prin- 
ciple Is,  that  all  riffhta  of  the  bankrupt  which  can  be 
comrdsed  beneficially  for  the  erediton  do  so  pass,  and 
the  rig^t  to  recover  damages  may  pass,  ttough  tiiey  are 
unliquidated.  (  Wrights.  FairjMd,  2  B.  &  Adol.  727; 
f  earner  v.  Car^t^t  Id.  716).  This  principle  is  sub- 
ject to  exception.  The  right  of  action  does  not  pass 
where  the  dami^  are  to  be  Mtimatad  1^  fanmadiato 


reference  to  pdn  felt^^^febwilEinpt ia  ^^^rf^ 
body,  mind,  or  character,  and  witimit  InasSste  nl 
ference  to  nis  rights  of  pioperigr.  Thus,  it  hss  hn 
laid  down,  that  the  asriguees  csmiot  lae  tnliiei^ 
promise  of  martiufe,  for  crindnatcNivetMBoLitU 
tion,  defomation,  Mttety,  injury  to  the  petsimVit 
ligence,  as  by  not  carrying  safely,  not  conng,  set  mik 
from  imprisonment  by  prooea  of  law;  slao  tbe^i 
action  does  not  pass  in  respect  of  wsns  esraed  hj^ 
bankrapt  upon  a  hiring  after  the  bsnkraptcy;  [m^ 
Oabome,  Esp.  140) ;  ako  the  right  of  action  aadk 
made  to  pass  to  tha  assignees  in  te^ectef  toil 
uncompleted  at  the  time  of  bankraptey,  W 
adoption  and  completion  thoeo^  inim  w 
scmal  amice  of  the  Dankrupt  hlmsuf  ix^tfwe 
of  the  contract  The  authorities  an  ndketad  k 
Um  r.  Draie,  (8  Hee.  &  W.  00).  The  gmnA 
were  there  as^gned  for  hcdding  this  esse  to  be 
the  exception  were — fint,  bMause  the  eontnct  4 
lates  to  the  person,  being  for  the  empkiysMri  i 
the  personal  skill  and  labour  of  the  banknpt;  id 
secondly,  becauss  the  damage  for  a  Iffeaefa  it  md 
be  compounded  partly  of  the  personal  incoimsKSNt 
the  bankrupt,  and  partly  of  the  consequentiillailj 
his  personal  estate,  by  reason  of  his  not  batgiUtH 
earn  so  much  in  another  employ noent.  BefimM 
my  reasons  for  dissenting  &om  these  f^vnk,  1  wn 
nnmise,  that,  we  side  of  a  contract  ohu  oUieraH 
deration  or  promise,  according  as  mm  of  tbe  [iuliM< 
ehher  plidntiff  or  defendant,  wtien  the  qnestisn  u,  «h 
ther  the  anignees  of  a  bankhipt  contractor  csami 
a  breach  of  a  promise  broken  before  tbe  banbtptcf,! 
nature  of  the  promiae  is  alone  to  be  caaademl;  M 
when  the  quMtion  is,  whether  the  saMgneei  hmi 
right  to  adopt  an  unexecuted  contract,  end  lAcrl 
buikroptor  to  complete  tbe  contfderstion  for  tiMfri 
pose  of  enforcingim  promise,  the  nature  of  tWes» 
aeration  is  alone  to  be  oonndered.  Thm^  iniytg 
promise,  the  assignees  of  a  patient,  if  bsiikiflft)«i# 
not  sue  a  surgecAfor  a  brea»<tf  his  promaitoMiV 
care  In  treating  a  wound,  because  the  dsisi^iK)^ 
sessed  by  rrfextnoc  to  bodihr  annoysBce;  W 
signeei m tlm  same  surgeon,  if  banlmipt, "^"fT 
patient  on  his  promise  to  pay  remnnetatiaM'W|^ 
ance,  because  the  promise  relates  to  property imwI 
asngnees  of  a  bankrupt  could  not  bds  on  ■ 
promise  to  many;  bnt  the  same  asngnees  iD^t>^ 
judgment,  for  the  same  rosaon,  sue  fw  a  ("^^^S 
mise  to  pay  agtren  sum  in  caseof  refo8tog,«i*^«2 
to  complete  a  contract  of  martlsge.  Thusm,  o>>| 
spect  of  consideration,  the  asngnees  of  s  [•'Bt^^^? 
not  have  a  right  to  adopt  an  ineompletsdMBwJ 
p^nt  a  picture  for  a  sum,  and  ounplete  K,  l**"'*'^ 
personal  skill  of  the  contractor  muU  ^^^j^ 
the  essence  of  the  contract;  but  the  s»ipwB«f " 
blukrupt  purchaasr.  being  ready  wltii  the  nxoi;  ««J 
was  to  be  the  considentTon,  mig^t  ^'^^^fzZ 
to  pay,  and  sue  the  same  pamter,  if  be  lenaed  loev 
plate  and  deliver  the  {dctura  aeowdhig  to  hn  p« 
As  to  the  right  of  the  asngnees  to  adopt  tbe  omiBiJ 
whero  the  duty  of  the  bankrupt  is  to  W 
seeGV&soHv.  <^rri«rte«,(8Mee.&W.Wl).In»«P* 
sent  case,  then,  the  promise  aS  tiie defiBBdsati »»" 
considered ;  and  tbe  promiae  is,  to  eonUnne  tfce  vom 
of  masters  and  serrant  for  seven  vean^  sad  i»y 
As  to  that  part  of  it  respecting  the 
rektion.  It  has  no  reference  to  the  ficBng"".""?^ 
rupt,  so  as  to  be  analogoas  to  the  premiiw  •« 
action  which  an  decided  to  be  eiespted,  sod  \\nm 
the  substance  of  the 
award  of  damagea ; 

race's °wrrice!"*TSie* sublitanceof  the 
for  the  breach  of  whidi  thfa  action  i«  I^Wl 
latmlmmediat^ytothcpnpiKtyffthtbiBfcnr^M^ 
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it  flw  njoMiit  of  money ;  and,  Uwrelore,  the  first 
mni  won  BenUoned,  namely,  that  the  oontraet  re- 
Itolotbepenont  it  trae  only  in  leqieet  of  the  eonat- 
Anto  for  the  pronjiae,  whidt  is  personal  skill  and 
Ihtsr,  and  not  in  respect  of  the  promise  itself,  and 

{icb  ii  alone  important  on  the  present  occasion ;  and 
tbstressrai  the  first  ground  fiuls.   It  abo  appears  to 
ftst  the  otlwT  ground,  viz.  that  the  damage  is  com- 
^ndfd  partly  of  the  personal  inoonrenience  to  the 
p&nft  snd  partly  of  the  consrqaential  loss  to  his 
gite,  u,  in  nitetance,  incorrect.   The  mcasore  of  da- 
tes for  the  breadi  of  promise  now  in  question  Is  ob- 
■Mbreonndering;  what  is  the  usual  rate  of  wages  for 
li  nnmmDent  hm  contracted  for,  and  what  time 
lU  M  W  before  a  similM-  empIoTment  could  be 
ML  The  Uw  Conors  that  emplornient  in  any 
bsry  bnneb  of  industry  can  be  obtained  by  a  per- 
tetnpeteot  for  the  place,  and  that  the  ususil  rate  of 
ft  for  sBch  employment  can  be  proved,  and  that 

■  ■imnDisefor  continuing  employment  is  broken 
th(  mister,  it  is  the  duty  of  the  servant  to  uee  dili- 
n  to  find  another  employment.   [Elderton  r.  Em- 
%  T.  T.,  1848,  Exch.  Chamb.J   Upon  these  prin- 
H  in  the  present  case,  if  the  place  of  foreman 
I  tjrpe-fonndry  could  not,  probably,  be  again  ob- 
M  without  dekiy,  and  if  the  wages  in  (be  con> 
i  bnkan  were  higher  than  nsna^  the  damages 
m  be  tich  as  to  indemnify  for  the  loss  of  wages 
Bjftbit  delay,  and  for  the  Ion  of  the  excess  of  Uw 
■eoBtnetedfor  above  the  usual  rate ;  but  no  aUvw- 
I  maid  be  made  In  the  nature  of  pretium  affee- 
k  ur  any  reference  to  any  pain  that  might  be  felt 
Is  bsnkrapt  on  the  ground  that  he  was  attached 
H  place.  If  the  breach  of  promise  had  arisen  be- 
bU*  present  defendants  retired  from  business,  the 
R  woold  bare  bun ;  bat  if  the  defendants,  in  answer 
m  claim  of  damages,  proved  that  another  person 
ml  OB  the  same  bnuness,  and  offisred  the  plaiDtilF 
Mum  atoation  at  the  same  or  higher  wages,  the 
fa  far  more  than  nominal  damages  would,  in  my 
gpM*.  be  at  an  end,  and  the  pUdntifT  -would  not  be 

mtm  to  prove  that  the  chaiun  of  employer  was  a 
*^«f  regret  personal  to  himaen;  and  obt^  eompen- 

■  m  saeh  regret.  lodemnity  for  the  kas  his 
lut  is  ra^wot  of  his  labour  would  be  settled  on  the 
priadple  as  for  the  lose  of  a  bargain  tn  respect  of 
-    merebandiee.   If  goods  are  not  delivemd  or 

•ooording  to  cMitraet,  time  and  trouble,  as 
expense, may  be  required  eitherin  gettingother 
goods  or  finding  another  purchaser,  and  the  da- 
.  ought  to  indemnify  both  for  such  time,  trouble, 
opense,  and  for  the  difference  between  the  market 
.  <  ud  the  price  contracted  for.  Loss  of  time  and 
■sbie  would  be  occasioned  by  a  breach  of  contract  in 
J«|  ^goodi^  as  well  as  by  a  breach  of  contract  in 
■M  of  empbyment,  but  it  is  such  time  and  troaUe 
*m  s  known  merchantable  value,  and  the  compm- 
Hco  u  measured  whoilj  irrespective  of  the  con^dera- 
■M  which  guide  where  bodily  or  mental  pain  is  the 
object  of  contemplation.  Assuming,  then,  that 
»  ^mise  alone,  for  the  breach  of  which  the  action  is 
"HlH  is  to  be  attended  to  in  deciding  whether  the 
^  «  action  would  pass  to  the  asrignees  of  a  bank- 
>P)  wbe  within  the  exception,  I  have  now  submitted 
T^nwoa  for  dissenting  from  tiie  grounds  aa^gned  for 
gui;  that  it  was  within  the  exception.  If  the  con- 
Jntioa  for  such  promise  could  sJso  be  IcflUmately 
IJMMed  in  reference  to  snch  a  question,  it  affords  an 
juwnalreastni  for  that  diaaent.  The  skill  and  labour 
^  indttstrions  man  are  in  the  nature  of  his  stoek-in- 
they  would  in  gmmi  be  the  sooree  of  a  eon- 
MKnu  profit,  which  could  be  fnrsaetn,  and  m%ht  be 
^«ntl^  relied  on  as  a  ground  for  giving  credit ;  and 
|*5*dilofL  therefore,  have  reaatrnfor  saying  tbirt  the 
nfit  of  all  eontiMla  ntetfa«  to  that  aonnt  Of  valne^ 


on  which  they  may  have  relied  when  they  gave  credit, 
ought  to  pass  to  them.  At  all  events^  tfio  reason  as- 
signed in  deciding  some  of  the  easea  to  be  within  the 
exception  does  not  apply,  namely,  that  the  creditora 
cannot  lesitimately  have  looked  to  the  pain  of  ibo 
bankrupt  from  a  broken  limb,  w  wounded  affections,  or 
blasted  character,  as  a  sonroa  of  profit,  they  being  in 
thor  nature  casual  and  unforeseen,  and  uuoonnected 
immediatdy  with  property.  There  is  a  manifest  dis- 
tinction between  damages  from  such  sources  as  theae 
last  mentioned  and  damages  Id  respect  of  contracts  for 
labour,  which  bthe  ordinary  and  constant  lot  of  alai^ 
portion  of  society.  Upon  the  whole,  then,  both  because 
the  promise,  for  the  oreach  of  which  this  action  was 
brought,  appears  to  me  to  fall  witiiln  the  class  of  thooa 
rehtiag-  to  property  rather  than  of  ihooe  relating  to  the 
peiaon;  and  because  the  measure  of  damages  appears  io 
me  not  to  have  immediate  reforence  to  tiw  penonal  in- 
convenience of  the  bankrapt,  that  is  to  say,  not  to  any 
pain  to  him  in  respect  of  his  body,  mind,  or  character; 
and  also,  if  the  consideration  for  his  promise  is  to  be 
considered,  because  it  appears  to  me,  in  its  nature,  to 
belong  rather  to  the  class  rdating  to  prt^mty  than  to 
the  person,  I  think  that  the  defendanti  are  entitled  to  the 
judgment 

Putt,  B. — In  this  action  the  plaintiff  sought  to  re- 
cover damages  for  the  defendants  breach  of  a  contract 
into  which  they  had  entered  to  employ  hn  for  the 
term  of  aeven  years,  as  foreman,  in  a  Dunness  requiring 
his  personal  skill  and  labonrw  That  breach  waa  com- 
mitted by  the  defendants  dismiflsimr  him  altogetiier  be- 
fore the  expiration  of  the  term.  Tha  defendant  Drake> 
amongst  other  things,  pleaded,  that  after  tin  cause  of 
action  had  accrued,  and  before  the  commencement  of 
the  suit,  a  fiat  in  bankruptcy  had  issued  against  the 
plaintiff,  under  which  the  plaintiff  had  been  adjudged 
a  bankrupt,  and  assignees  of  his  estate  and  effects  had 
been  duly  appointed,  and,  as  such  assignees,  became 
entitied  to  the  cause  of  action  and  demises  in  the.deoli^ 
ration  raenti(Hied.  To  this  pica  the  plaintiff  demurred. 
The  question,  therefore^  raised  by  these  pleadings  is, 
whether  the  right  of  action  agiunst  tka  defeo&nta^ 
which  vested  in  the  plaintiff  before  Ida  bankruptcy, 
passed  under  the  fiat  to  the  assignees.  The  assignees 
under  a  fiat  In  bankruptcy  take  "  all  the  present  and 
futura  personal  estate  of  the  baidcmpt,  and  all  the  debts 
due  to  him."  (6  Geo.  4,  c.  16,  s.  63).  This  description 
may  well  include,  not  only  peraooal  chattels,  and  debts 
properly  so  called,  but  all  rights  of  action  having  rela- 
tion to  those  subjects,  such  as  for  abstracting,  convert- 
ing, or  injuring  personal  chattels,  or  for  such  breaches 
of  contract  relative  to  the  personal  estate  of  the  t>ank- 
mpt  as  prevent  that  estate  coming  to  the  hands  of  the 
assignees,  or  depreciate  its  value,  and  all  beneficial  con- 
tracts of  sale  or  purcliase  of  «>oda  and  merdiandise. 
ffancodk  v.  OjAn  (8  Blng.  308)  and  GiUm  v.  Carru- 
tkera  (8  Mee.  &  W.  321 )  ahew  the  piindlple  on  which 
anoh  nntraets  and  r^ts  of  action  nave  iteen  hdd  to 
pass.  But  these  injuries,  contnets,  and  breaches  <tf 
contracts,  respectively,  bear  a  direct  relation  to  the 
moveable  estate  of  the  bankrupt,  and  differ  wholly  In 
that  respect  from  injuries  to  the  bankrupt's  pcmon  or 
reputation,  injuries  to  him  in  his  character  oX  a  fetber, 
master,  or  nosband,  or  the  breach  of  a  promise  to  marry, 
or  of  a  contract  to  cure  him  of  a  disease  or  heal  a  wound; 
in  which  cases,  although  the  right  of  action  may  have 
vested  before  the  bannuptcy,  it  would  not  pass  to  the 
asMniees,  because  the  cause  of  action  relates  immediately 
to  the  person,  and  not  to  the  estate,  of  the  bankrupt. 
Following  this  distinctioii,  and  applying  it  to  the  case 
awaiting  the  jodgmoit  of  you  Lwashipi,  I  dwuld  have 
thought  it  diffieut  (had  I  not  found  that  many  of  my 
brethren,  for  whose  lenl  learning  I  entertidn  the  pro- 
fonndest  raqwct,  had  mt  no  difficulty  upon  the  snb- 
jeet)  to  my  that  tha  braaeh  itf  a  contract  to  ampkqr  u 
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mm  oeiore  ine  expirauon  o|  ia»  Mipuiawa  penoa  j  aia 
not  primftrilj  ana  iaunedUtdy  lelata  to  ihe  peison  of 
the  aerYant.   In  tbe  judgmeot  in  the  Court  of  Exche- 

Saer  Cbamber  it  ia  stated,  that*  ia  tbe  present  case, 
tfhoogfa  th«  contract  was  fur  the  perwnal  skill  and 
labour  of  the  bankrupt,  the  breach  oi  that  contract  did 
not  appear  to  cause  him  my  other  injury  than  tbe  di- 
nunntion  of  hii  personal  estate;  and  that,  m  this  case, 
the  injur/  to  the  person,  if  any,  was  a  consequence  of 
tbe  ii^Kry  to  the  penonal  estate :  and  £h»n  these  pre- 
mises the  Court  emielude  that  the  injury  to  the  personal 
estate  was,  in  this  case,  the  primary  uid  Bubstantial 
cause  of  action.  But  surely,  in  point  of  law,  the  breach 
of  the  contract  by  dismissal  is  the  injury,  and  the  loss 
it  night  occasion  to  the  pluntiff  is  surely  the  conse- 

g Hence  of  tliat  injury.  If  the  bankrupt  had  continued 
1  the  service,  could  the  aaugnees  bare  sold  the  benefit 
of  the  contract?  Could  they  have  performed  it  ?  They 
certainly  could  not,  for  the  personal  skill  and  labour  of 
the  bankrupt  are  so  iDvoIvea  in  the  perfonnance  of  his 
part  of  the  c«niract  as  to  render  it  imposuble  for  them 
or  their  vendee  to  render  the  stipulated  senice  which 
8l<Hie  would  give  value  to  that  contract,  unless  the 
bmlurupt  himself;  as  well  as  his  estate,  had  passed  to  his 
aari^ees  under  the  fiU,  and  he  had  thereby  become 
their  slave.  If  at  the  tine  of  tbe  bankruptcy  the  con- 
sideration had  been  executed,  and  the  right  of  the 
baokmpt  had  been  to  recover  remnnerattou  for  past 
services,  or  if  he  had  recovered  a  judgment  in  an  action 
brought  to  recover  damages  for  the  breaoh  in  respect  of 
vhicn  he  seelu  to  recover  in  the  present  action,  the  re- 
inunerati<ui  and  judnnent  would  have  passed  as  debts 
to  the  asdgneee;  but  in  this  case,  i&  vmich  the  consi- 
deration is  not  executed,  and  damaf^  alone  can  be  re- 
covered, the  mere  vesting  of  a  right  of  action  in  the 
bankrupt  before  the  bankruptcy  cannot  be  sufficient.. 
The  subject  to  #bidi  titat  right  primarily  rsfim  must 
be  taken  into  contdderation.  If  it  primarily  refen  to 
the  personal  estate  alone,  it  would  pass  to  the  asngnees. 
tf  it  refers  to  tbe  person  of  the  bankmpt  only,  or  to  the 
person  and  estate  jointly,  I  am  of  opinion  it  would  not 
so  pass.  The  present  action  is  brourht  upon  a  breach 
involving  personal  injury  to  the  bankrujrt,  inseparably 
united  witb  pecuniary  loss  resulting  from  that  breach. 
I  think  the  Court  of  Exchequer  rightly  decided  that  it 
related  to  the  person ;  that  for  the  refuul  to  employ  the 
personal  skill  and  labour  of  the  bankrupt  the  damages 
would  be  compounded  partly  of  the  personal  inconve- 
nience to  himself,  and  partly  of  the  consequential  loss 
to  his  personal  estate,  by  reason  of  his  not  bieing  able  to 
■am  so  much  in  another  emi^yment;  and  thaA  the 
plaintiff  was  entitled,  notwithstanding  bis  bankruptcy, 
to  sue  on  the  contract.  My  answer,  therefore,  to  the 
Question  proposed  by  your  Lordships  is,  that  the  plain- 
tiff in  error  is  entitled  to  your  Iiordships*  judgmoit. 

Williams,  J. — The  question  which  m  this  case  your 
Lordships  have  submitted  for  the  consideration  of  the 
jnd^s  is,  whether  the  plea  of  bankruptcy  is  a  good  bar; 
which  depends  on  the  further  question,  whether  the 
right  of  action  on  which  the  plaintiff  below  baa  declared 
did  or  did  not  pass  to  his  assignees ;  and  I  have  to  give 
my  opinion  to  your  Lordships  that  it  did  pass,  and  con- 
sequently tliat  the  plea  is  good.  The  case  plainly  de- 
pends on  the  construction  of  the  Bankrupt  Act,  8  Geo.  4, 
0. 16,  88. 12  and  63.  The  63rd  section  confers  on  the 
Mtynsis  "  all  tbe  present  and  future  persoDBl  eatat*" 
(ff  the  bankrupt;  and  the  question  ai^wars  to  me  to  be, 
whether  this  right  of  action  passed  to  them  as  part  ^ 
Us  **  personal  eeti^e."  It  may  be  observed,  tWt  the 
same  section  pcoceeds  to  confer  on  then  all  debts  due 
or  to  be  due"  to  the  bankrupt ;  and  at  one  time  it  seems 
to  have  been  doubted  whether  this  did  not  narrow  tlie 
OMskraction  of  tbe  agntdm  "  pamMl  estate;**  hut 


contract  incurred  before  the  time  of  the  banlEntpttj', 
consequently  it  can  hardly  be  diluted  Hut  it . 
time  it  formed  a  part  of  the  **  peisaaal  estate"  at 
bankrupt,  in  the  ordinary  acceptation  <tf  tint  a 
sion.   **  The  authoiitiei^*  aUd  Loid  AUi^iii 
vering  the  judgment  of  the  Barous  of  the  En  ' 
in  Rasmwd  v.  Fitch,  (2  C.  M.  &  B.  596, 59T], 
uniform,  that  the  personal  representative  miy  ml 
only  for  all  debts  doe  to  the  deceased  bv  soiiaa, 
otherwise^  but  for  all  covenants,and  indeed  ill  coott 
with  the  testator  hmkm  in  kia  Ufetimej  andtlKa 
appears  to  be,  that  these  are  choscs  in  adioo,  ni 
parcel  of  the  personal  estate  in  respect  of  vdiid 
executor  or  administrator  represents  ths  penan  d 
testator,  and  is  in  law  the  testator's  esagiue.*  U 
been  sud,  indeed,  and  truly  said,  that  the  li^bti  i 
executor  axe  not  so  limited  as  those  of  an  iMgMi 
bankrupt ;  fbr  that  tlu  exeent(»  reprceeDts  tt«  &n 
as  to  all  his  contracta  and  pezsonsl  righti^  iiImAs  I 
are  available  as  assrts  fur  the  pMrment  «f  b  Ud 
not;  but  an  asdgnee  takes  mily  these benefidilad 
belonging  to  the  banknipt's  estate  which  mi^tcw 
for  the  purpose  of  distribution  amongst  ha  ow 
Inasmucli,  howevar,  as  the  right  of  actioa  in  qseri 
if  it  be  held  to  ^ass  to  the  asdgmeea,  is  pliiilr 
of  being  turned  into  profit  for  the  beneat  of  tbe  d 
tors,  it  seems  to  follow  that  the  distinction  abon 
gested  ought  to  have  no  effect  on  the  present  inqi 
however  material  it  might  be,  if  the  contest  yei^ 
sbmeportioDof  thebankrupt'speisonsleitstelidiiiit 
to  his  asngnees  by  reason  of  its  not  bsiug  ditfriM 
among  his  creditMv;  which, neverlheleK,ff<niH'rtl 
vest  in  his  executors^  though  it  would  "f*^*?' 
their  band^  by  reason  of  not  bring  vendit^M 
instance  of  tu*  next  presei^ion  to  a  vacant  ^i^*^^ 
benefice.   Assnming,  howevet,  the  geneni  ivti 
that  a  r^t  of  action  In  respect  of  a  weKlmfM"* 
already  incurred  at  tba  time  of  the  bankiqiqr 
part  of  the  personal  estate  of  the  bankn^  **| 
passes  to  his  assignees,  it  has  been  argued,*' 
the  appellant,  tlut  the  present  case  mut  U 
as  an  exception  to  that  rule,  inasmuch  a*  tU 
recoverable  in  respect  of  this  breach  (tT  ceatn^ 
be  compounded  partly  of  the  penonsl  inconiow 
the  bankrupt  himself  caused  by  such  Ireteh,  m 
the  case,  therefore,  must  be  govenwd  by  thepw 
which  excludes  both  executors  and  assignea  w>m 
in  respect  of  breaches  of  contract,  when 
consisb  of  personal  suffering.   It  certtinlj  w  ■ 
established  by  «  aeries  of  authorities,  ^^^^r^ 
case  of  Si^fen  t.  <!^mm,  in  this  House,  02     s  ' 
700),  that  no  action  can  be  maiotained,  eithei  V 
executor  or  by  an  assignee^  to  recover  iuatgit «» 
or  mental  sufferings,  or  parsoaal  incoaveiaawj 
tained  by  the  decessed  or  by  the  baokmpt ;  th*  mo» 
tion  of  which  doctrine  la,  perhaps,  that  it 
many  cases,  be  attended  with  extiemdy  '"^^^ 
unjust  consequences,  if  the  diacretioD,  u  to  ^Jt"^' 
redress  for  wrongs  of  this  nature  ahoold  •* '"■JTJ/^ 
intrusted  to  any  one  but  the  veiy  pc»»  "J 
ceived  the  injury.   But  it  doee  net  W!"Ji*J3 
any  damages  would  be  lecovenbU  ia  U>***^*^^ 
Ktect  of  any  nswnnal  anffering  or  "Tt! 
luence  soataM  bj  tha  bwiknipt 
evidently  framed  in  order  to  enable  the  "JT 
cover,  as  li^wdated  damages,  the  sua  of  ^ 
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mm  so  clfum  for  flwnagea  in  Tf^wct  <^  mj  persona] 
iifcm^  or  foecnvenieBce  csmed  to  tht  pluntiff  by  the 
~  Hrii  of  tbe  ai^ement  dedored  on.  And  ft  niftT  here 
icmuked,  that,  if  the  stab  8  &  »  Will.  3,  e.  11.  t.  8, 
"  Bwer  Men  pasMd.  Ae  pUuHIF  wonld  Itare  been 
'  I,  on  proof  of  the  hnach  of  the  agreement  as- 
in  the  dedaratlon,  to  recover  the  whole  600/., 
&aagh  it  be  ft  petnhy,  and  not  liquidated  da- 
|t>;  and  that,  notwithatanding  that  statute,  if  the 
m  wen  brrm^t  in  debt,  tiie  plaintiff  would  still  be 
Bed  to  have  jadgment  entered  for  the  whole  SOOf., 
kngh  he  could  only  take  out  execution  for  such 
lues  as  the  jury  should  aasesB  on  the  breach  as- 
IH.  If,  then,  the  claim  in  rrspect  of  such  a  breach 
&Bt  be  made  the  subject  of  an  action  of  debt,  it 
u  difficult  to  maintun  that  the  aadgnees  are  not 
poper  parties  to  enforce  such  a  claim.  But  it  has 
nfmtber  aigned,  fliat  fhe  xlgfat  of  action  In  ques- 
I  joes  not  paa^  beesase  the  contract  does  not  relate 
hfeiBonal  estate  of  &ie  hankrup^  hot  Ut  hh  per- 
lemg  for  the  nmpIoTnient  of  his  personal  ddll  and 
n;  SD(I  it  eannoC  he  doubted,  that  where  a  contract 
dis  to  be  executed,  and  cannot  he  executed  without 
eo-opeiation  of  the  bankrupt,  his  asrinieea  cannot 
jm  the  contract — at  all  erents,  unless  they  can  pro- 
I  IiliD  to  co-operate.  But  this  doctrine  seems  to 
I  no  appHcation  to  a  case  like  tfae  present,  where, 
ie  time  of  the  bankruptcy,  the  hreach  of  contract 
imAy  occurred,  and  where,  consequently,  whe- 
tfae  action  for  damages  in  respect  of  tbat  hreach  be 
{ht  hj  the  bankrupt  hlmael^  or  hj  his  assignees, 
inol  bound  hy  the  contract  to  bestow  anv  of  his 
labour  in  order  to  sustain  ^e  light  of  action, 
it  has  been  further  objected,  that  damages  are  sub- 
ited  for  specific  performance,  and  thatidien  there 

rieno  3{)ecific  performance  there  can  he  no  action 
jbraages;  and  it  has  been  asserted,  as  a  general 
p(tRtiaD,  that,  unless  the  contract  itse^  If  unbroken, 
muiWe  passed  to  Ae  assignees,  the  right  to  sne 
Vslracb  of  it  cannot  pass  to  them.   But,  if  these 
ints  are  sound,  they  will  apply  equally  to  the 
3  of  an  executor.   Now,  it  can  hardly  he  con- 
that  the  right  of  action  in  question  would  not 
to  the  executor;  and  yet  if  is  obTioua  that  the 
ntoT  could  not  n>ecificanT  perform  the  contract, 
would  the  Mmtract  itseU^  u  unbroken,  pas  to  him. 
In  the  ease  of  a  corenant  real,  that  iL  which  runs 
i  the  land,  and  descends  to  the  hrir.  If  it  has  been 
en,  sod  the  substantial  damage  has  taken  place  in 
Hetime  of  the  testator,  his  executor  must  sue  upon 
hi,  if  no  breach  occurred  until  after  the  death  of 
testator,  the  right  of  action  would  be  in  the  heir, 
the  whole,  then,  I  can  discoTer  no  good  reason 
'  file  words  "person^  estate  of  the  hwikrupt,**  in 
(Brd  section  of  the  Bankrupt  Act,  should  not  In- 
Htheri{;;ht  of  action  in  question;  and  it  would,  I 
Sti- be  a  Tiolation  of  the  general  scheme  and  po- 
of the  bankrupt  law,  not  to  be  permitted  without 
JB<  o^ent  cause,  if  the  bankrupt  were  to  be  allowed 
•  power  of  depriving  his  creditors  of  tiie  fruits  of  this 
Vs  of  action,  whidi  was  a  rig^t  ahsdvtdy  and  com- 
«wy  Tested  !n  him  befbre  the  time  of^his  hank- 
sQd  is  capable  of  being  turned  hito  profit  for 
Mr  hencfit.  My  answer,  therefore,  to  the  question  of 
g>r  Lordahipe  is,  that  the  defendauts  In  error  are  en- 
^tojnd^ent. 

^.--Lord  Brougham*, — ^My  Lords,  in  this  case 
^  hsTe  bad  the  inestimable  heoefit  of  the  attendance, 
^nhseqnently  of  the  opinions,  of  the  learned  j  udges 
V*B  a  question  of  very  great  importanoe.  It  is  whe- 


rli^  CbsDcellor  was  abseut  on  acoonnt  of  UlneH. 
"*»  iTndhBrrt  was  also  abseat. 


under  an  agreement  between  the  parties,  by  a  breach 
of  one  part  of  the  agreement,  on  the  part  of  the  defatd- 
ants  in  error,  to  employ  the  plaintiff  in  error,  who  was 
the  bankrupt,  for  a  certain  period,  at  a  specified  rate 
of  remnneratton,  such  lireaiA  of  contract  having  o»> 
enrred  before  the  hankruptcj  of  t3ie  plrintiff  in  envr; 
the  right  of  action,  therefore,  having  accrued  to  him 
before  his  bankruptcy,  the  question  is,  whether,  under 
those  circumstanoes,  that  ri^t  of  action  passes  to  his 
assigneea.  My  Lords,  the  learned  judges  have  unfor- 
tunately differed  upon  this  subject.  There  are  six  of 
those  learned  judges  who  have  given  an  o|Mnion  that  it 
does  pass,  and  fliere  are  three  of  those  learned  judges 
who  nave  given  an  opinion  that  it  does  not  pass. 
A  doubt,  however,  has  arisen  upon  this  subject,  which 
is  easily  accounted  fbr.  There  is  no  doubt  about  Mr. 
Baron  I^att  and  Mr.  Baron  Bolfe.  Tlwse  are  minst 
the  judgment  of  the  other  six.  Then  fa  a  doubt 
about  XM  thttd,  namdr,  Mr.  Baron  Farko,  on  this 
account:— Mr.  Baron  Puke  origioallT  drew  up  and 
gave  the  judgment  appealed  item,  and  he  afterwards 
changed  his  opinion,  as  e:^nres8ed,  in  the  body  of  that 
judgment;  and  I  oelieve  that,  by  mistake,  one  or 
two  passages  have  got  into  the  opinion  which  he  has 
Riven  here  which  had  been  written  before  he  changed 
his  opinion.  [Lord  Campbtit.  —  He  eavs,  **In  either 
view  of  the  case,  I  now  think  the  judgment  of  the 
Court  of  Kxchequer  ought  to  he  revenied,  and  the 
jadgment  of  the  Exchequer  Qiamber  affirmed."  He 
thinks  that  his  own  judgment  should  be  reversed. 


^erefore  there  are  seven  of  those  learaed  judges  who 
are  for  the  defendants  in  error,  and  only  two,  Mr. 
Baron  Rolfe  and  Mr.  Baron  Flatt,  who  hold  with  the 
plaintiff  in  error.  M^  Lords,  I  certMnly  have  come 
to  the  opinion  I  have  formed  after  considerable  doubt— 
a  doubt  very  natural  for  any  one  to  entertain,  when  he 
sees  the  learned  judges  divided,  and  the  more  so  on 
attending  to  the  circumstance,  naturally  giving  rise  to 
more  doubt,  that  so  learned  a  jiidge  as  Mr.  Baron 
Parte,  now  the  senior  judge  on  the  Bench,  had  at  one 
time  held  one  opinion,  and  at  another  time  held  a  con- 
trary opinion.  With  all  the  distrust,  therefore,  of  my 
own  judgment,which  that  difference  ta  o])inion  between 
the  judges,  the  diange  of  opinion  of  one  judge,  and  Hia 
difference  of  the  olbers  from  tiidr  brethren,  is  ealca- 
lated  to  inspire,  I  have  Teli  very  great  anxiety  in  const 
dering  this  case ;  but  I  have  now  come  to  a  very  confidenit 
opinion  in  &vonr  of  the  statements  which  have  beett 
conveyed  to  your  Lordships  by  seven  of  the  judges,^- 
fering  from  the  minority  of  two.  My  Lords,  I  am 
clearly  of  opinion,  that,  if  you  were  to  scan  very  nd- 
nutely  the  two  sections  of  the  Bankrupt  Act,  the  6 
Greo.4,  c.  16,  namely,  the  12th  and  the  63rd  section^ 
upon  which  all  the  questions  turn,  you  would  not  fiwm 
them,  unassisted  hv  more  general  views,  and  unaided 
by  the  light  of  judicial  decisions,  come  to  a  very  dear 
opinion,  that  a  ngbt  of  action  for  dami^  of  this  kind 
passed  to  the  assignees.  But  when  yon  come  to  look 
at  the  dedaions  upon  this  subject,  it  seems  to  he  quite 
impossible  to  douut  that  you  must  carry  the  case  a 
little  further  than  the  very  words  of  thoee  sections  do^ 
or,  at  least,  that  you  must  give  them,  in  favour  of  the 
creditors,  remedially,  a  larger  construction  than  yon 
otherwise,  and  in  another  case,  might  be  disposed  to  affix 
to  them.  The  case  of  TVri^hi  v,  Fairfield  (2  B.  &  Adol. 
727)  is  one  which  clearly  goes  In  that  direction,  and  to 
that  point.  That  was  an  action  for  unliquidated  damages, 
which  had  accrued  before  the  bankruptcy  by  the  non- 
performance of  a  contract.  It  was  a  contract  with  per- 
sons acting  on  behalf  of  his  Majesty  to  furnish  stone 
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the  other  narty  might  detennme  the  contract,  ilie 
aaigneei  of  the  bankrupt  sued  for  damages,  and  all 
the  learned  jadces  there  ndd  that  the  action  wm  main- 
tainable. Lord  Tenterden,  who,  I  think,  bad  tried  the 
caaee,  and  from  whom  it  came,  !ny&  "  I  nave  not  been 
able  to  entertain  any  doubt  upon  thu  point.  It  appears 
to  me  that  the  object  of  the  6  Geo.  4,  c.  16,  was  to  grre  the 
assignees,  for  the  advantage  of  the  creditors,  ereiy  bene- 
fidal  matter  belonging  to  the  bankmpfb  estate.'  And 
all  the  Jeanied  judges  heM,  that,  the  right  of  action 
baring  acemed  before  the  bankroptcy  to  the  bankmpt, 
far  the  nmi-perfiwmaiMe  of  the  oontnet  entered  into  by 
htm  with  the  damages  to  be  leoovered  from  A.,  for 
the  non-performance  of  the  contract  with  the  bankrupt, 
passed  bv  asdgnment  to  the  aangneee  ander  his  commis- 
sion. Mr,  Jnatice  Littledale  says,  "I  an  of  opinion 
that  the  I^ejtislatare  in  this  statute  intended  to  give 


easi^ees  alTthe  remedies,  in  respect  of  the  property, 
which  they  were  entitled  to  under  the  fomer  acts,  and 
that  they  should  have  power  to  sua  upon  contracts 
made  with  the  bankrupt,  and  far  injuries  affecting  his 
property;  that  they  are  agents,  though  not  in  actions 
Kir  mere  pmonal  wronf,  and  euch  causes  of  action 
as  would  abate  by  his  aeath."  My  Lords,  it  bv  no 
means  foUow»— though  I  agree  that  yon  are  to  draw 
the  line,  and  not  to  give  damages  for  injuries  whieh  are 
merely  personal  to  the  bankrapt,  in  which  the  cause  of 
action  moritur  cam  pmonik,  and  would  not  pass  to  the 
executors— thatyou  are  not  togive,  for  instance,  damues 
to  the  asugnees  under  a  bankruptcy,  for  loes  of  cha- 
racter sustuned  by  the  bankrupt  hy  Zander,  or  for  the 
Joas  of  service  by  -the  sedoction  of  a  servant  or  a 
daughter,  or  for  a  criminal  conversation  with  tiie  wife. 
Although  I  agree  that  yon  are  not  to  give  damagee  in 
such  cases  to  the  assignees  under  the  commission,  j'et  it 
does  not  by  any  means  follow,  that  you  are— as  might 
be  supposed,  nom  construing  the  63rd  with  the  12th 
section  of  the  ftmner  Bankrupt  Ac^  the  6  Geo.  ^ 
c.  16,  and  takiiw  that  with  the  cose  of  WHffht  v. 
FairfieM— to  conmie  yourself  only  to  cases  where  mere 
damages  are  given.  The  law  goes  fortiur,  as  laid 
down  in  these  casea;  and  It  ta  shewn  to  be  this — 
that  even  where  there  ore  no  oetu^d  dj^ma^  provided, 
or  even  where  the  dama^  are  merely  nominal— a  mere 
farthing  damages — nominal  damiffiesfor  a  breach  of  con- 
tract— still,  if  that  is  in  req>ect  either  of  property  or  of 
proprietary  right,  such  as  service,  or  vrork,  or  labour,  as 
in  the  present  case,  even  in  that  case  it  paaaes.  Here 
is  the  case  of  Portert  Amgnee  of  Hwlcmd,  v.  VorUgy 
(9  Bing.  fl3).  There,  before  his  bankruptcy,  Hut^ 
land,  the  buikmpt,  had  hired  a  carriage  of  M.,  and 
let  it  to  the  defendant,  Vorley.  The  derendant  sent  it 
back  to  the  bankrupt  dama^.  H.,  the  coaehmaker, 
jepiured  it,  with  the  assent  of  the  bankrnpt,  and,  the 
bankruptcy  having  immediately  ensued,  M.,  the  per- 
•on  who  had  repaired  it,  proved  the  amount  due  for  the 
repair  under  the  commission.  Now,  ttiere,  no  dividend 
was  paid,  and  yet  it  was  held,  that  the  bankrupt  Hur- 
land's  assignees  had  a  right  of  action  asainst  the  de- 
fendant ;  and  it  is  ezprmlpr  stated  b^  tne  Lord  Chief 
Justice,  in  delivering  his  judgment  in  the  case  in  the 
Court  of  Common  Fleas,  (the  Court  having  taken  time 
to  consider  after  the  argument),  The  consequence  ap- 
pears to  us  to  be,  that  the  pl^ntifis  are  entitled  to 
nominal  damages  for  the  breach  of  a  contract  upon 
which  they  had  the  right  to  sue and  the  verdict  was 
accordingly.  Now,  yoor  Lordships  will  perceive  that 
that  was  a  oaae  of  bore  nominal  aamace^  which  could 
not  be  divided  under  the  eomml8don,ana  therefore  It  was 
not  a  question  of  property,  in  the  ordinarv  sense  of  the 
.word,  but  merely  nominu  damages  for  a  breach  of  con- 
tiact;  and  yet  it  was  held  to  be  suffident.  One  of  the 
learned  judges  makes  an  ebeervation,  the  whole  length 


Uam$,  (1  B.  «E  Adol.  41«),  and  be  MTsbe  imt^ 
that  in  that  caae,  that  being  a  case  «X  nomiui  dsni 
on  the  same  gionnd  it  would  have  vested  la  ^ 
rignees.   Now,  I  have  looked  into  the  case  of  Mtt 
r.  WiRiam$t  which  T  argnedonoBende,udBfB 
and  learned  friend  near  me  on  theothe^tntheOi 
of  Queen's  Bench.   It  was  an  action  for  the  m 
ment  of  a  cheque  by  a  banker.   It  was  wd  tht 
zetti,  the  party  i^oae  cheque  bad  been  nftad  ] 
ment,  though  there  wen  mnda^  was  dnnapi  k 
chaiaeter  aa  a  oolTent  man  and  trader;  aadtfalvM 
argument  upon  which  weplacedourmaiai^iiiK. 
that  case  luirsetti  bad  a  right,  no  donU,  to  obtiia 
magee,  though  tliey  mifht  be  only  aonunsl  dm 
for  such  injurjr  personallv  to  hinurtf,  btm  the  dd 
ant,  the  banker,  who  had  refused  p^vtnt  of 
chcN]ue.   But  I  do  not  quite  go  so  fkr>— an  Is  w 
this  judgment  is  it  necessary  to  go  so  fn^-ss  & 
that  Uiat  particnlar  right  would  have  paiiad  (ua 
the  learned  judges  s&ys  in  this  eaee)  te  tba  oai 
under  theoomraisdon.   Now,  one  point wlutfaisl 
here  ia^  that  part  of  this  waa  peribu],aadpati 
as  it  were,  proprietoiy;  that  pari  of  it  vis  t  !■ 
injury  anstuned  by  reaoon  of  the  tiwAle  hivw 
put  to,  not  «ilTin]omJW«DploynMnt,aadttigui 
It,  from  tbedereudantB,  but  to  lookiog  about  krw 
employment.   I  entircdy  agree  wi&  ansfber  of 
learned  judge^  Mr.  JoaUce  WiUianu,  in  the  in 
which  he  gives  to  that.   The  learned  joclfs  wfat 
that  aivoment  says  lie  oondders  that  mi  ii, ' 
were,  the  point  upon  which  the  dcctnon  nIgU 
"  But,'*  says  Mr.  Justieo  Williams,   it  decs  aot  i 
to  me*'  (and  I  go  along  entirely  wHh  hba)  <*tbt 
damages  would  be  recoverable  in  this  scwa  isiv 
of  any  petaonal  suffering  oit  pemoual  incoDTealM 
tained  by  the  bankrupt.    The  declarstioB  ii  tik 
framed  m  order  to  enable  the  plaintiff  to  kmv, 
Ifqoidi^  damages,  the  sum  of  500L  whi^Oir^ 
ment,  stipulated  shall  be  paid,  in  the  vsvafif 
damages,  by  either  party  who  shall  bntttlw  * 
ment,  to  Ae  other;  and  although  jodgmsntks^ 
been  obtained  for  a  smaller  sum,  sod  tk  iW  I 
therefore,  in  the  result,  been  regarded  asspo^i^ 
not  08  liquidated  damages,  still  the  dedststuecsd 
no  claim  for  daniages  in  respect  of  any  mninwsd 
ing  or  inconvenience  caused  to  the  P^i*^^' 
breach  of  the  agreement  declared  on." 
these  grounda,  into  which  I  need  not  go  mithti,  H 
ing,  as  I  do,  with  the  learned  judges  u  gtn«il--" 
out  another  point  raised  by  some  (tf  thw  kg* 
judges,  namely,  whether,  in  the  case  of  ^'W^l 
Favfiild,  Mr.  Justice  Littledale  goes  a  UUb  W 
in  Uying  down  the  lawa  exeloding  aU  penoail 
than  ia  really  the  Uw^withont,  1  sajr,  entcn^  i» 
that  which  I  hold  to  be  perfectly  unoecwaiTHr  tn 
d«eid(»i  of  the  present  case,  I  am  of  <f  iaioii  tut  7» 
Lordshipa  ought,  in  this  case,  in  accordssee  wittut 
opinitHM  of  the  kige  majority  of  these  lesmad  js4g0 
to  give  your  judgment  for  the  defendants  in  of- 

Lord  Campbbll.— My  Lords,  if  thU  y*"""!**; 
been  witliouta  penalty,  uid  an  action  I""  ^•^TTj 
for  unliquidated  damages,  I  should  have  w*?*'"; 
case  of  very  great  doubt;  because,  '">^**"™2ISS 
stance^  lapprehend,  that,the  acUon  hsviMb«i  wwjr 
after  the  bankruptcy,  the  bankrupt  "igot"?' "j! 
vered  compensaoon  for  what  be  hod  s<>*"'**?jT 
quently  to  the  bankmptM;  and  if  d«»>^*™L^ 
fiim  and  reeovered  in  Inspect  of  what  hsd  tskes  piK* 
suhsequenUr  to  the  bankruptcy  weie to  w , 
signees,  that  would  really  be  maViag  the.'''"^^^ 
slave,  to  be  hired,  for  the  benefit  of  his  ci«litMa»j- 
been  settled  over  and  over  wain,  that  for  lf]|*^T 
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anlyeet  to  a  nodtj,  and  tiut  Ue  metica  Is 
ilMgbt  far  tbe  poulty ;  ana  I  cannot  ^xgne^ttfc 
Bf  surprise,  that  in  the  oourt  balow,  and  OTan  » 
Sir  liwdabipa*  bar»  ao  little  attentjoa  vaa  paid  to  that 
Binaubuice.  It  has  been  bioaght  prominently  before 
pi  Dotioa  hy  tfae  leaned  fudges  In  their  very  valuable 
^iiiiiini   The  iaeta  of  this  case  remoTe  all  donbt,  be- 

fm  this  agreement  entitled  the  plaintiff  to  the  sum 
KOL  npon  a  breach  of  the  agreement.  That  was 
ifch.  That  debt  had  accrued  borore  the  Ijanlcmiitey, 
ikd  nnder  the  express  words  of  the  6  Geo.  4,  c.  IG, 
fall  debta  due  or  to  be  due  to  the  banlcmpt,  where- 
mpv  the  same  may  be  found  or  known,  are  assigned," 
|idan«h  **asugmaent  shall  vest  the  property,  right, 
iMiDtereat  inancb  debts  in  avcb  assignees  aa  fiilly  as 


sa  the  bankrupt  himself  might  have  had/' 
then,  the  anngneea  olearly  had  a  l^ial  remedy  to 
Mam  this  sum  of  MO/^  or  so  much  of  it  as  should  be 
Msadnsd  ^plicabte  to  the  loes  which  bad  been  bus* 
4ihed,  It  was  a  debt  before  the  bankruptcy,  and  that 
Hit  ii  assigned  to  the  asngnees,  and  the  assignees  hare 
mntdy  for  that  to  which  the  bankrupt  is  en- 
ifiiled.  Uy  Lturda,  on  this  oonvderationt  that  nwst 
danied  judge,  Mr.  ^Baton  Parke,  entirely  changed  the 
be.  delivered  when  the  case  first  came  before 
m  ia  the  Court    Exebaquer.  He  then  agreed  with 
■instaf  the  Court  when  they  delirered  a  nnanimooa 
Miwat  in  &trowr  <^  tbe  plamtiff,.  having  disregarded 
jpiaicnmstaaceeif  the  penalty.  But  now,  that  btrinr 
Maboiq^tto  his  attention,  he  has  entirely  changed 
^initai,  and  I  find,  that,  in  the  most  express  words, 
flu  opnion  which  ne  ddinred  to  your  Lordships, 
'  uaji.  "  Therefore,  in  either  view  of  the  case,  I  now 
the  judgment  of  the  Court  <^  Exchequer 
■""Ube  reversed,  and,  the  judgment  of  the  Court  of 
^n^oer  Chamber  be  affinne^'— that  the  judgment 
atiiouelf  orinnally  ooacurred  .ig  should  be  reversed, 
udtbt  the  judgment  reversing  that  should  be  af- 
My  Xor£,  the  opinion  or  the  learned  Baron  I 
■mUalwiys  rewive  upon  plloecasions  with  the^reatest 
"Bpect,  but  more  partlcalady  when  it  is  reversing  the 
mnion  which  he  ninuelf  once  entert^ed.  My  Lords, 
ue  ODinions  of  all  tiie  learned  jodgea  are  exceedingly 
nlnable;  but  there  are  a  few  words  of  Ur.  Justice 
Utile  which  seem  to  me  to  put  the  case  with  great 
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I,  and  which  ^ew  how  far  the  principle  npon 
the  learned  judges  proceed  may  be  earned.  He 
"  Although  a  riRht  of  action  for  not  marrying  or 
tot  curing,  in  breach  of  an  agreement  to  many  or  cure, 
>oQld  not  generally  pass  to  the  assignees,  I  conceive 
"'^  >  right  to  a  sum  of  money,  whether  ascertained  or 
tot,  expressly  agreed  to  be  paid  in  tbe  event  of  foiling  to 
■""y  or  to  cure,  would  pass."  My  Lords,  if  for  not 
o'^ag  or  for  not  curing,  there  being  a  penalty,  and 
^penalty  being  forfeited,and  being  recoverable  before 
l^niikniptcy,  where  it  ia  elear^  and  exdurively 
to  the^nkmpt— if  even  in  that  caae  the  right 
^tetioQ  would  pass  to  the  asrigneee,  and  would  not 
^un  to  the  bankrupt  after  his  bankruptcy,  it  is  quite 
utai  that  such  right  of  action,  in  the  case  your  Lordships 
«T»  to  consider,  is  transferred  from  the  bankrupt  to 
J^aGagnees.  As  to  the  8  &  9  WiU.  3,  although  that 
P^'ents  the  party  recovering,  as  he  might  have  done, 
«»minonlaw,  the  whole  of  the  penalty,  eUIl  it  does 
■"Wall  prevent  that  part  of  the  penalty  which  is  re- 
hemg  consider^  in  the  nature  of  a  debt;  and  so 
^2 1?.*  ^•'**»  action  of  debt  might  be  main- 

it.  Instead  of  an  action  of  aasamput  upon 
^"B'San  aetiim  of  debt  might  have  bean  maintirined. 


the  judgment  of  the  Excbeqoer  Chamber,  revernng 
the  jndnnent  of  tike  Court  of  Exchequer,  abould  m 
affirmao. 

Lwd  BnovaHAM^In  tbe  caae  of  Porter  t.  Vori^ 
there  were  nominal  damages  where  there  was  no  penal^ 
at  all.  I  conmder  porter  v.  VorJt^  to  carry  Uie  Inw 
farther  than  it  is  at  all  necessary  for  us  to  go  in  thia 
cas^  because  there,  although  there  was  no  penalty 
whatever,  I  think  uiey  must  have  considered  the  no- 
minal damages  as  in  the  nature  of  a  debt. — JtRj^^nwnt 
ffr  dtfmdantt  in  error,  with  coiff . 


BOLLS  COURT. 
Walkkr  v.  HvLttM^Mtartk  H  emd  13. 
Mortmain  Aa~*-£het  ttnd  Carnal  Share»^Bend$. 
Share*  in  Joita-stodkf  Canal,  and  Dock  Companies  held 

mttole  within  the  Statute  of  Mortmain;  alto  BoncU 

given  if  neh  Comptmie$  under  the  Poieere  of  their 

Aa»  for  raiting  MoMjf  If  Mortage. 

The  question  in  this  case  was,  whether  shares  in  cer- 
tain dock  and  canal  companiea,and  certain  bonds  given 
by  such  companies  by  virtue  of  their  legislative  powexa, 
were  or  not  pure  personal  estate.  The  suit  was  insti- 
tuted to  adnuntster  the  estate  of  Hr.  Thomas  Telford, 
formerly  president  of  the  InsUtotion  of  Civil  Engineers. 
By  bis  wUl,  dated  the  9th  June,  1834,  the  tesUtor  di- 
rected tbe  remainder  of  his  property,  after  payment  of 
hia  debta  and  foneial  expense^  to  be  dispoaed  of  in 
pajrment  (rf  several  legade%  an^  amomat  others,  a  la- 
xacy  <d  20002,  to  thepedduit  for  the  time  being  of  the 
InsUtutton  of  CivU  E^ineerL  to  tbe  minbter  of 

tbe  parish  of  Longholine,  and  1000/'.  ,to  the  minister  oi 
the  parish  of  'Weaterbruk,  upon  certain  charitable 
trusts;  and  the  testator  dlrecteo,  that,  if  the  property 
should  be  more  or  less  than  the  levies  be  had  before 
given  amounted  to,  the  appropriation  of  bis  property 
should  be  dimimshed  or  increased  accordingly.  By  the 
decree  of  the  Court,  dated  the  14th  June,  1842,  the 
Master  was  ordered  to  take  the  usual  accounts ;  and  by 
a  subsequent  order,  dated  the  IfHhMay,  1843,  made  on 
the  petiUon  of  some  of  the  testator's  next  of  kin,  the 
Master  was  directed  to  inquire  into  tbe  nature  and  object 
of  tbe  Inatitution  of  (Hvil  Engineers,  and,  in  taking  the 
aecounta  directed  by  the  decree,  he  waa  to  distinguish 
the  parts  of  tbe  testator's  personal  estate  at  the  time  of 
his  death,  con^tiiw  of  leasehold  estates,  mortgages,  or 
chattels  real  or  otherwise,  ariwig  from  or  connected 
with  land,  and  ascertain  and  state  the  relative  amounts 
and  value  thereof,  and  of  the  testator's  pore  personal 
estate,  at  the  time  of  bis  death,  with  liberty  to  state 
special  circumstances.  The  Master,  in  the  fourth  sche- 
dule of  Us  report,  dated  tbe  20th  July,  1848,  stated 
that  be  bad  dutiDguished  and  set  forth  the  particiilaia 
of  the  personal  estate  arising  from  real  estate,  with  the 
relative  values,  and  that  tbe  same  amounted  together  to 
the  aam  of  7609^  19«.  Sd.;  and  be  found  that  all  tbe 
other  perstmal  estate  of  ue  testator  wm  pure  perscoul 
estate ;  that  all  tiie  paaoual  estate  got  in  amounted  to 
36,6Afl2.  6«.  lOJ.;  and  that,  upon  deducting  the  sum  of 
7609f.  19t.  dd^  there  remained  28,045/.  7<.  Id.,  which 
be  found  to  be  pure  personal  estate.  The  following 
particulars  were  set  forth  in  the  fourth  schedule  to  the 
report,  as  constituting  the  testator's  personal  estate  not 
partaluog  of  the  nature  of  pure  personalty : — lease- 
bold  house  in  Westminster ;  200w.  in  the  St.  Katherine 
I>cick  Stock;  twenty-five  snares  in  tbe  Ellesmere  Canal 
Company;  forty-one  shares  in  the  Birmingham  and 
Livnpool  Junction  Canal  Company ;  ten  shares  in  the 
Maccfeafield  Canal  Company;  three  bondL  for  1000/.. 
MNM.,  and  SOO^  xmsn^rAy,  of  tbe  Birmiiigbam  and 
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Boen  excepted  to  tiois  repor^  on  fhe  gnmnd  thtt  the 
Muter  mpit  to  hare  reported  the  above  partioelare,  as 
formioc  part  of  the  teitatoi'e  pure  personal  estate.  By 
tte  ff  Geo.  4,  c.  er,  wUeh  incoiporatw  the  St.  ECathetine 
Pock  Company,  their  euHal  vaa  to  be  1^362,762?.,  and 
flieT  vere  empowered  to  oorrow  MOfiOOL  apon  the  ratea^ 
nd  these  aDma  mtei  te  he  retted  in  the  oompanr  Ibr 
tiie  pnrpoaes  of  the  ae^  and  for  tbe  we  and  benefit  of 
the  ptoprietots,  hi  pnportiott  to  Ae  earn  which  they 
dioud  eadi  of  them  hare  nibecrfted ;  and  bj  sect.  4 
It  waa  enacted,  that  all  and  erei^  part  and  riiare  of  and 
in  the  sud  joint  stock  of  the  aud  company  should  be, 
and  deemed  to  be»  personal  estate^  and  transmisaible 
and  distributable  aa  snt^,  and  not  in  any  respect  of  the 
natore  of  real  property  ;  and  power  was  also  given  to 
the  eomyany  to  puxcutae  lands  and  buildiugs  for  the 
iKirposea  of  their  undertaking.  The  EUesmere  Canal 
Company  was  constituted  and  incoi^orated  under  and 
by  virtue  of  the  7  &  8  Greo.  4^  c.  cii,  whereby  power  was 
glVMi  to  the  compaiiy  to  purwase  and  t^e  lands  for  the 
pnrpoaes  of  the  ac^  and  they  were  also  empowered  to 
make  ahiancfa  cnttnw,bot,if  abandoned,  the  land  was  to 
Teit  In  the  a4j<^iung  umded  proprietors ;  and  they  were 
a3ao  empowered  to  raise  1^  loan  80,000;.  on  the  security 
of  Uie  naTigation  and  the  rates  and  tolls.  The  joint 
atoek  was  to  condst  of  ^6,0681^.  and  woe  to  be 
considered  as  divided  Into  3575  thxee^aarter  shares,  of 
]30f.  each,  and  the  shareholders  were  to  be  entitled  to 
receive  an  equal  proportionable  part  of  the  net  profits 
arising  by  the  rates  and  tolls,  and  were  to  be  liable  to 
Wf  a  proportionate  sum  towards  canying  on  the  un- 
dertaking; and  it  was  by  the  lS8th  section  enaete^ 
fiiat  all  and  every  the  uiares  and  proportions  of  all 
bodies  politic,  corporate,  or  collegiate,  and  all  other 
tttiBOn  or  penom,  of  and  in  the  aud  undertaking,  or 
the  jdat  atoek  or  fiuid  of  the  said  company,  should  be 
deemed  pezMmal  estate  and  be  txanraalssibie  as  such, 
and  not  of  the  nature  of  real  properhr.  The  Bhv 
mlngbara  and  Livenool  Junction  Canal  Company  were 
incorporated  by  the  7  Geo.  4,  c.  xcv,  and  they  were  em- 
powered to  purbhaae  and  take  lands  for  the  purposes  of 
the  undertaKii^,  and  to  raise  a  capital  of  400,000^.,  by 
shares  of  100/.  each,  with  ^wer  to  borrow  100,0002.  on 
Hu  credit  of  the  undertaking^  and  to  assign  the  pro- 
perty of  the  nndert^ing,  and  the  rates  arising  br 
■virtue  of  the  act,  as  a  eeourity  for  the  money  borrowca, 
and  interest ;  and  the  subscribers  were  to  receive  the 
entire  and  net  distrilration  of  an  equal  proportionable 
part,  according  to  their  interest  in  the  capita),  of  the 
net  profita  arising  from  the  lates  and  tolls.  And  it  was 
by  uie  87th  section  enacted,  that  all  and  every  tiie  shares 
and  proportions  of  all  bodies  politic,  corporate,  or  col- 
le&;iate,  and  all  other  person  or  persons,  of  and  in  the 
BUd  undertakiaa;  or  the  joint  stock  or  fund  of  the  said 
company,  shouU  be  deemed  personal  estate,  and  be 
tranamisnble  as  such,  and  not  of  the  nature  of  real 
propertv.  And  the  76th  section  enacted,  that,  in  the 
event  of  interest  being  in  arrear  in  respect  of  the  money 
borrowed,  two  justices  of  the  peace,  on  application  of 
the  parties  interested,  were  authorised  to  appoint  a  re- 
ceiver of  the  rates  liable  to  pay  the  same ;  and  it  was 
provided,  thaL  if  the  canal  was  abandoned  by  the  com- 
pui;^,  the  land  should  revert  to  the  owners  of  the  ad- 
joining lands.  The  Macdeefield  Canal  Company  was 
ineorporated  by  the  7  Geo.  4,  c.  xxx,  which  cont^ned 
dmilar  provinons  respecting  the  slums  of  the  proprie- 
toOf  ana  the  land  reqnirra  for  the  undertaking,  to 
Shoee  contained  in  the  acts  relating  to  the  other  com- 
panies. The  following  is  the  form  of  the  bond  or  se- 
curity given  to  the  testator  by  the  Birmingham  and 
IdTa!pool  Junction  Caoal  Comumj,  In  reject  of  the 
Uree  mnu  of  lOOOi:,  fiOOT.,  aad  fiOMl  lent  by  him  to 


an  maae  in  lue  Borenia  v«ar  wi  taa  raga  oi 
George  IV,  rntitoled  *  An  Act  for  maUagaKsvu 
CensI  bom  the  Stafibrddiire  and  Worootetdiin  r 
in  the  Paiiah  of  Feltenhall,  in  the  County  of ! 
to  the  United  If  avigataon  of  the  JBIUeBmei*  uA  < 
Cansla,  in  the  Pari^  of  Act<ni,  in  the  Coaa^  I 
of  Chester,'  we,  the  company  of  ^roprietoii  of  A>j 
miubam  aud  Liverpool  Jnncfaott  Cand  Ontm 
Navigation,  incorporated  by  and  under  Ah 
In  condderation  of  the  sum  of  560/.  to  ■>  a  ka| 
pud  by  Thomas  Telford,  of  Abiiwdon-strect,  ia  1 
city  of  WeetmiDster,  Esq.,  do  asn^  unto  tfai ) 
Thomas  Telford,  his  executors,  admuiisbatn%iBli 
ngns,  the  said  nndertaking,  and  all  and  noila'  * 
rates  arising  by  virtue  of  the  said  act,  and  all  Un  ofa 
right,  tide,  uid  interest  of,  in,  and  to  tbe  mat,  to  > 
unto  tbe  said  Thomaa  Telfiird,  his  exeealon,  eda 
trators,  and  assigns,  until  the  said  sum  of  jQQI, 
ther  with  interest  for  the  same  afterthe  nteof  ttl 
every  100/.  for  a  year,  shall  be  folly  peid  and  mMtL' 
The  shareholders*  Iiand  for  410L  was  gireo  bribe  wm. 
company,  under  the  proviriouof  tiie4WuL^e.i( 
whweby  the  company  v««  authorised  to  raiKW  toil 
ther  Bom  of  100,000f.  by  calb  on  the  jmpiOm* 
shares  in  the  nndertaking;  and  by  sect.  10  die 
pany  were  authorised  to  receivo  in  one  mm  tkt  nm 
amount  of  the  calls  to  which  the  pn^™**^  *™  ■■j 
liable  by  tiie  act,  and  to  grant  a  bona  f<a  die 
of  an  annual  sum,  to  be  agreed  on  betwwi  t" 
pany  and  the  proprietora,  not  exeed'as  6L  pgecwj 
and  snch  bond  was  to  be  diatii^iAett  by™""* 
*  Shateholdeni'  bond.**    The  form  of  flw  maatj 
scribed  by  the  act,  and  given  to  the  tototor,  wm 
follows :— Birmingham  and  Liverpool  JnnrtiinuHf 
ITavigation.— By  rirtne  of  an  act  pused  in  nm 
efthrreignofKlnjr^lianiIV,iiititaW*AiiJ5 
enable  the  Birmingham  and  UrmMKil  JoomW 
Navimtion  Company  to  ruse  a  fiirraer  &nn  """^ 
we,  me  company  of  proprietors  <rf  the  BirabMa  w 
Liverpool  Junction  Canal  Navigation,  m  eowm*" 

of  the  sum  of  £  ,  being  the  aggr^^  ""f^lS 

calls  on  forty-one  diares  in  the  said  eamltart* 
Thomas  Telford,  of  Abingdon-street.  iaw  «^ 
Westminster,  ciwl  ei^ineer,  i%  by  the  laid  jM* 
nable  to  us,  paid  by  the  said  Thomas  TeMHdoteaj 
assign  unto  the  said  Thomas  Telford,  Im 
administiatora,  and  assigns,  all  and  BnTolar  w.™^ 
tolls,  and  duties  aocnimg  by  virtue  of  "^f 
vend  acts  relating  to  the  said  navjgatioa; 
estate,  right,  titie,  and  interest  of  the  mi  «™W? 
and  to  the  same,  to  hold  nnto  the  said  TbomuT^ 
his  execnton^  admifiistratoiB,  and  aastgnB,  as  •  i««07 

for  the  payment  of  the  sum  of  *  P*""'Sf"iI^ 

able  haff-yearly— that  U  to  say,  on  tiie  20th  FetewJ 
and  the  20th  August  in  every  year."  AJid  flwHtt 
section  of  the  act  of  Will.  4  dso  contained  ■  pnnj" 
for  enforcing  the  payment  of  the  anansi  •""(j^f^ 
of  a  receiver  of  the  rates  appointed  by  two  jwW" 

and  Caimi  appeared,  ftr  the 
Civa  Engineers,  in  support  of  the  exceptwM  »  «■ 
Master's  report.  They  reHed  on  the  pro™"*"?^ 
several  adi  of  Pariiament  declaring  that  ^ 
should  be  peieonal  estate, and  transnunUe  ain^ 
and  on  the  sort  of  interests  acquired  by  the  *<™™; 
ers  and  bondholders  lliey  cHedthefidIfl*In|^— 


[l  uou.  OBI };  Lwano  v.  r w»,  ;*  * 
5«nf,(2Y.&C.2e8);  The  Omtutsioiitn < 
donations  v.  WybrmOa,  (2  J.  &  L I82J;  W 
T.  Booth.  {2  Bio.  ft  P. 
Adol.  137);  and  iiibPii T.  ^nvidt (1  D> G'"^' 


Digitized  by  Google 


id  Til  not  accidentally  acquired  by  them  m  the 
nooses  and  in  the  course  of  tneir  trade:  it  was  eaaea- 
to  the  nndertakings,  which  conld  not  be  carried  on 
ffliont  it.  In  the  cases  retted  on  by  the  other  side, 
fToold  be  Ibnnd  that  land  was  not  euential  ta  fte 
drtence  of  the  company,  but  was  only  accidentally 
KHsed;  and  that  tne  BtuireholderB  and  creditors  had 
vSnct  interest  in,  or  spedftc  charge  on,  the  tvnd  as 
Idi.  Id  the  case  of  does  and  canal  companies,  land 
McaBenfial  to  their  trndertahlng,  and  formed  the  snb- 
uee  of  their  property ;  the  rates  and  lolls  stood  in 
k  ^Ke  of  irats^  and  a  secvrity  on  tfaera  mnst  have 
k  mne  etifect.  Thty  etted  At^  t.  7^  WMtstab/e 
%)«^,  (17  Yea.  904);  TomHnson  r.  Tbm^on,  (9 
w.  499)^  2Jwi«ridffe  v.  Ingram,  (2  Tea.  yrm. 
ftweT.  Chapman,  (4  Yes.  542)  r  VolHnmn  r.  Piter, 
IB.  ft  H.  344);  Bikm  r.  Gerand,  (1  De  G.  &  S.  18S); 
tmr.  Winiatnt,  (4 Yes. 430, note). 

Wahote  and  Phil^,  for  the  plaintifh. 

bra  IiAiitmALK,  H.R.,  said  fae  would  hare  postponed 
6  ladgment  if  he  thought  it  likely  that  he  eonld  de- 
ire  any  farther  Information  upon  the  sabjeet,  but 
irinp  bad,  on  several  occadons,  an  opportunity  of  eon- 
ierwK  the  questions  discussed,  he  thought  he  ought 
rtto  may  his  judgment.  The  Master  had  reported 
M  certain  portions  of  the  testator^  penonal  estate 
*m  to  be  eottridered  as  ehattels  real  or  otherwise,  as 
liitDg  from  or  connected  with  land,  and  he  had  set 
rtiweh  particnlar  portions  of  the  pTopo^.  All 
npntj  of  this  kind  came  before  the  Conrt  under  cir- 
nntaaees  which  wm  not  in  contemplation  when 
•  Xoitmahi  Act  was  passed,  neither  were  they  in 
Mmplation  when  some  of  the  decisions  on  that 
rtwcre  made.  The  circumstances  were  now  entiidy 
ft»mt,  and  It  required  consideration  how  ftr  the  pro- 
w«s  of  the  act  were  applicable  to  them.  It  was  not 
B«ed  that  there  was  any  diflrcnliy  In  the  eonatmction 
^ut  ttt,  hut  there  had  been  decisions  of  such  a  nature, 
«^>trictfjr  applied,  they  wouM  gtre  to  the  next  of 
™  n  nHef  now  prayed.  It  was  sought  to  apply  the 
n  to  jtnnt-ttocic  companies,  and  to  a  division  of  pro- 
tt^UDongst  partie^in  a  wayand  under  lighta  Affwcnt 
ftose  whidh  had  ever  been  brooght  befm  the 
«rt  nntil  within  a  few  yean.  The  question  related 
•oe  rights  of  partiea  in  a  joint-stock  company— ririits 
™m  depended  partly  on  the  provisions  or  acts  of  nr* 
and  partly  on  the  mtuation  of  the  par^ 
■Mpt  themselves,  arising  out  of  the  powers  given  to 
«nby  the  acts  of  Psritament,  and  the  way  in  which 
«J  had  exercised  those  powers.  With  reroect  to  the 
he  saw  no  reason  to  depart  from  the  omnion 
™whe had  expressed  in  a  former  case  (l^tarmffx. 
*"»■)  as  to  the  principle  on  which  the  decisions  had 
"^ed.  But  that  opinion  had  been  exprpssed  wHh- 
knowledge  or  recollection  of  the  prior  case  of 
uj""*  ^'  J^xw^MWw-  He  must,  however,  conrider 
a  dttision  as  ineonsiBtait  with  tin  dedslen  in  that 
But,  if  he  had  known  of  it  at  that  time,  he  did 
^mok  it  would  have  led  to  a  different  tmuU,  asha 
^  aavo  applied  fab  own  judgment  to  the  ease  befon 
™;  U)d  that  case  would  not  have  been  binding  upon 
Mtfaough  ho  must  hare  Mt  great  rrinetance  in 
2^"'?  *™™  *  decision  of  one  of  his  predecessor^ 
"^it  would  have  induced  him  to  consider  the  question 
?|Mi«at  caution.  The  difference  betwem  ihis  and 
r™»«  cases  aioae  upon  the  bonds^  but  he  thought 
W  came  very  neariy  to  the  principle  laid  down  in 
'^^BnlaUng  to  policies  of  insurance;  {Marek  v. 
^^^J^Chma^f);  there  was  no  material  ^ftar- 
^^^^[*Mi  them;  and  he  thought  ^at  the  prineifdM 
fuaier  eases  were  ^licable  to  the  bond^  It 
ndiaUe  to  have  the  queation  brought  beCan 


VICE-CHANCELLOR  KNIOHT  BRUC£*S  CQUBt 

&  parte  W mixer,  ^  r«  Thb  JoiNT-srocx  Coxpaioik 
WiNnnfG-OP  Act,  1848,  and  Tbm  Caheboii*s  CqUp 

BBOOK.  StKUKOAL  AMD  SWidUSi,  AHB  LoUOgKB  Ru^ 

WAT  CoxpANT. — Jime  4. 
At  ae  iemriag  cf  a  PeHtiett  prmmtid  undsr  tie  fflkd^ 
M^-up  Aetj  184B,  it  afpearediiat  the PttUiotter,  being 
a  ShartJuUder  m  1M  tAete-nmud  Ompany,  had  pnm 
emted  Asr  PeOtiait  to  the  Com  efBankr^ptn,  under 
a«  7  4  8  Fid,  c  70(  Oof  IA«  reomeite  Xetelmiim  ^ 
hii  Crediton,  approeitu  iff  O*  Arrmgemeni  propotei 
Am,  hMd  been  pmseed  ami  eenirmed;  m»i 
aat  a  IHdee  had  bem  mfpoimei.  The  Ceeepmeft 
Deed  ^SeUtemetitprevidei  that  the  Aeeigneen^ 
eobfoU  Copertnert  Oenld  net  be  Coparmera  ■»  reepeei 
<^SharaheMlfthemin1htaCeHMoi^,MidthomUrnef 
be  entitled  to  receive  DMdeude,  but  that  the  JMvidemdt 
ihould  remain  in  eaepenee  mUl  teme  Pereon  ehouU 
have  heeime  a  Copartner  in  reeped  ^tueh  Sharet;  and 
the  Deed  prmrtbed  the  Mode  to  Mihieh  Partiea  were  S9 
becmeCoparinert in retpeet^swsk Shares,  ThePatU 
tian  had  not  been  tereed  upon  the  Thutie.  7U  Cemt 
declined  to  hear  th$  Paliiton,  and  direeted  it  to  ttmd 
ever,  with  L&er^  to  terva  it  upon  a$^  Pertm  atf 
already  eerved. 

This  waa  a  nelson  undnr  the  Jofait-itock  Compaues 
'Win^ng-np  Act,  1848,  to  wind  up  the  affaira  of  tbf 
above-niunad  Company,  presented  by  a  party  alleging 
himself  to  be  a  ahareh^der.  It  appMredl  however,  os 
the  petition  being  opened,  that  the  petitioner,  beinff  a 
ihareholder  in  the  Company,  had,  in  February,  184% 
piusented  his  petitim  to  the  Gouit  of  Bankruptcy,  undac 
the  Stat.  7  &  8  Vict.  c.  70,  for  protection,  and  to  have  a 
proposed  anaMcment  between  himsetf  ud  hia  eredhoxf 
carried  into  effect ;  and  that,  under  that  petition,  reso- 
lutions of  the  petitioner's  creditors,  approving  of  th« 
proposed  arraagemaU,  had  been  duly  paased,  confirmed, 
and  filed ;  and  that  a  trustee  had  been  duly  appotntad. 
By  the  8th  section  of  the  above- meationed  statute  it  is 
enacted,  **  that,  firom  and  after  the  date  ei  tha  flli^  tX 
such  resolutions  and  aoeenent  as  afimaidd,  all  tbs 
estate  and  effects  of  such  pstlticHiii^  debtor  shall  vest 
in  the tmatee  (if  any  suchsliaU  he  appointed)  by  virtva 
of  such  xesolutions,  and  without  any  deed^  aa  foUy  at 
if  audi  trustee  were  an  Bsrignae  under  the  statntas  re- 
lating to  buikrupto;  and  every  such  trustee  may  sua 
and  be  sued  as  if  he  were  such  aaaJgnee  in  bankruptcy.*? 
The  arrangement  agreed  to  by  the  petitioner's  creditor! 
WM  to  the  effect,  that,  ftor  the  future  payment  or 
eoropTomise  of  his  debts  and  engagements,  the  petititmor 
should  assign  all  his  prt^erty,  monies,  and  effect^  and 
particulariy  all  his  rights,  privileges,  and  intereate  ai 


effect^  and  ^  inooms  to  be  darivud  limn  hia  ratnve 
exertions  in  behalf  of  ttie  Mid  company,  or  in  any  othi; 
mamur,  allowing  fbr  tha  maintenanee  of  himeetf,  wife, 
and  &mily  the  annad  sum  of  400^  should  be  MpUed 
in  liquidation  of  the  debte  nntil  the  creditors  had  been 
paid  in  fuU.**  By  the  112tb  clause  of  the  Company's 
deed  of  settlement  it  is  worided^  that  the  husbands 
of  female  copartaeis,  and  executoia  and  administratois 
of  decMsed  ooparbien^  and  aasigneea  of  bankrupt  or 
inaolvent  copartners^  shall  net  be  ct^artners  in  nsfMot 
of  any  shaxes  hdd  by  them  in  em  of  those  ewaeitie^ 
andshall  not  be  entitled  to  receive  any  dWioeuds  <« 
other  profite  which  skdl  be  declared  on  the  shaiea  of 
inch  ftmab^  deMOSBd,.bankrapt,  or  iBsolvuit  copaztno^ 
afihs  thairnaa^teth,  baoknykr,  or  iosolfeiMya 


Digitized  by  Google 


^MM  Of  Oie  deed  prescnbed  the  mode  in  which  parties 
ywe  to  beoome  riureholden  in  respect  of  the  shm 
neldby  bankroptoriiisolyetttcopartDers.  Bythepe- 
titionor'e  affidants,  filed  in  sapport  of  the  piewnt  peti- 
tiODj  It  appeared  that  he  bad.  sabsMnsaUy  to  his  pre^ 
•entmg  hu  petition  to  the  Court  of^  Bankruptcy,  taen 
appUed  to  by  letter  by  the  secretanr  and  solicitor  of  the 
Urapany  for  payment  ofaneais  of  calls  doe  from  him. 

Sweaulon  and  HethertMUm  appeared  for  the  peti- 
tioner, and  his  Honor  the  yice-Cfiancellor  having  stated 
that  he  could  not  go  into  any-  other  part  of  the  case  nntil 
he  had  disposed  of  the  question  of  the  petitioner's  status, 
they  contended  that  the  order  for  protection,  having  been 
iSr*??  petitioner,  under  the  stat.  7  &  8  TTict. 

c  70,  with  8  view  to  have  carried  into  elftct  an  arraiure- 
mrat  betweoi  tlie  petittoner  and  his  creditors,  wasno 
mfficient  evidence  of  his  insolvency,  and  that,  so  &r 
from  being  a  par^  nnaUe  to  pay  his  debts  in  full,  be 
Biiffht  be  of  substance  to  be  elAetmUy  a  oontribntory 
to  the  payment  of  the  debts  and  liabUities  of  the  Com- 
pany. It  was  evident  that  he  was  entitled,  under  the 
urangement  between  him  and  bis  creditors,  to  a  con- 
siderable annual  income.  IJiey  also  contended,  that 
repudiation  of  the  petitioner  as  a  shaieholdar  ought  to 
be  shewn  on  the  part  of  the  Cempaoy,  befora  it  could 
be  contended  on  behalf  of  the  Company  that  ha  was 
not  a  contributory, 
Knioht  Beoce,  V.  C— In  hoc  statu  1  cannot  pro- 
"Pon  this  petition.  If  the  petitioner  denies  to 
■erre  t^e  petition  on  the  trustee  appointed  under  the  act. 
1  will  think  what  course  I  shall  consider  it  right  to  take. 
I  give  no  opinion,  however,  whether  even  then  I  shall 
inakeanyorder  under  the  act  upon  this  netltion-  If  any 
party  wishes  the  petition  to  be  served  on  any  other 
person  not  already  served  with  it.  I  wiH  give  leaVe :  bnt 
again  I  say,  that  I  give  no  opinion  for  or  against  the 
proirasition,  whether,  under  any  cirennttance  or  on  any 
service,  an  order  can  be  made  on  this  petition. 

StDontton  said  his  client  certainly  wished  to  hare  an 
opportunity  of  serving  the  petition  on  some  party  not 
already  served  with  it,  i«  j  v- 

Xuuell  and  W.  W,  Cooper^  for  the  Company,  op- 
posed the  standing  over  of  the  petition,  stating  that  they 
were  willing  that  the  matter  should  be  treated  as  though 
tte  tnuteeliad  been  served  with  the  petition,  and  had 
oiBcIaimed. 

jtfo/wM  and  Terrell,  for  a  shareholder,  who  was  un- 
willing tbat  any  order  should  be  made  on  the  petition 
for  wmding-up  the  affiUrs  of  the  Company,  also  opposed 
the  standing  over  of  the  petition. 

Kkioht  Beccb,  V.  C— His  Honor  directed  the  peti- 
tion to  stwd  over,  with  liberty  to  serve  it  on  any  party 
not  already  served,  and  intimated  tbat  tiie  petitionw 
must  use  due  diligence  in  bringing  it  before  tiie  Court. 


/«  re  Thb  Grbit  WmrKEN  Ruiwir  of  BmroAL.-. 
.  «  Augutt7. 

APeta^  wu  pr^ented  by  Diredore  for  windimo-w 
tke  Afatrs  o/a  Joka^Ooek  Ompemg,  in  jmrma^eeTf 
a  Settlutum  oflieGeml  Bemtl,  ut  »kieh  Oe  Si^ 

^i*L^***ry„*!RP«'"'  «>iuenlei.—£tM, 
«MtSertkemaeSeeriiatyneednabepro99j, 
This  was  an  aimlication  made  to  the  Court  in  eon- 
■•Vience  of  a  difficulty  in  the  Hegistiar's  office  in 
drawing  up  an  order  for  winding-up  the  affairs  of  this 
Company.  The  petition  for  ?rtnding-up  was  presented 
by  some  of  the  directors,  in  pursuance  of  a  resolution  of 
the  board  of  directors,  at  which  board  the  secretary  was 
presmt.  The  potion  was  not  actually  served  upon  the 
Me»tai3r,  and  therefen  no  affidnit  of  aarrkje  opon 


jerreu  appeared  for  the  applicatioti. 
Kkioht  Srucb,  V.  Cv—I  tnmk  thii  mn  lie  tnfci 
as  an  exceptim,  ud  the  service  be  ^i^eaaediriar^ 

EXCHEQUER  CHAHBER^TaraiTr  Ticum. 

[Error  from  the  Queen's  Bench.] 
Tbe  Hator,  &c.  ov  Buuohobam  e.  Km^r^Jm  U 
7K«  Borouah  of  Birmmgham  kaviitg  no  6mt,im 
mtd,  Moitf*  not  l9f  amy  formal  (hiarati,fi^ttik 
GraiU  Ufa  HpanO^CamHof  qmiier  Smm^^ 
BorongKAmttkea^molWd,  perDt^tiMkpm 
OeBorem^  to  like  Jwdkea  <f     Cohhu  frr  m 
iVteur,  md        a«  Arrmmgemm  sM  emtua 
MOmeTMr^^mQmH&fQmulerSimmiM 
Aemmfed.  Mer  tk«  Ormt,  ike  Sonukrmmt 
Uiah^  mtier  fite.  114  ^  Aat.  5  ^  6  fm.i,ti 
fvrOeSMjmmt^I'rimmeretHeiataeJiiim.  i 
•/oMMiy,  1841,  titeOmntw  Quarter  Smimmlm 
tkiUike  BoraiiffliJiutieeeiadnopowertoemmkiti 
ComUf  Motue  »f  OorrecHem,  and  &pmm  ailtm 
vemmoe  mre  incurred  by  the  Borm^  inpnnm/ilt 
OmmiUat  ef  mcA  Prieonere  iy  Oomtf  Jmtim.  Ai 
Set*,  18  ef  Slat.  5  Of  6  Viet.  e.9R,w*e»  Ben^M\ 
MnersAa9eheenemttotkeOemlrPrimtt>dmm\ 
tial  Ooatrtet  thail  be  SH&mfiit?  Ww  tedtStmd 
and  OomUjf  relative  to  iia»sid  Prieonm,  UeOmd 
sAoff  pay  ike  aetmU Skpeneee  Jiereufort  iiuemim 
kereafierU>beimmr9d:~-mtd,lt/tieaimt^fiimM 
Senek,  Oat,  m  pmmiaaae  efSeet.  18  o/Ssf-  646  Fia 
e.  98, «» ,il«oiM(,  wftwl  Aa4  &e»  sort  is  k  lit  Oaa 
SVeannt  to  tie  Bem^k,  ekarging  atwlmm. 
waeriyhtfyaUereiftoeutmekargetieaetmlSimm 
By  Sea, \VI  ^  States  i^Q  fTHl,  4.  «.  76,  tiilnUlf 
^ a  Borough,  hamitffaaemarmUQmH^<lamtrSm' 
eioneito90iari6ntetotkoOountyExpen£tvt,elUid 
to Sum» expended  **fiar  oOer Putpom tiet IkCm 


Ingueete" 

By  Stat.  6  4  0  Vict.  e.  110,  A  wai  tMttd^Ad^ 
Oaoliif  ike  City  of  CtmniryeAouid  beam $6eild 
the  Omn^cf  Warwick,  ondtkatOeFdm^ititM 
be  paid  by  the  Coan^,  omtoftke  MmdeimikM 
oftAe  Troaeweri—HM,  by  tke  dart  ^Stiifia 
Chmtber.affirwing  tke  Judgment  oftAe  Qmm'$  Bmi, 
tkattkeBorongkofBirmv^kam,  wbiekMemferm 
OomtofQaarierSmeione^teaebmanlteemlHtmtt' 
ward*  tke  Pnrckaee  of  tie  CfaoL 
Mandamus. — A  spedal  ease  had  been  itsted  fcrthe 
opinion  of  the  Court  of  Queen's  Bench,  whidi  ttt 
azgued  In  Hilary  Term,  1847V 
Mellor,  in  support  of  tbe  rale;  and 
M.  J>.  Hillt  tontn. 

At  the  Sittings  in  Bane  after  HibuyTerai,  {rA.ii\ 
Lord  DmniATr,  C.  J.,  delivered  tbe  judgnieDt  of  tta 
Court  as  follows This  is  an  application  for  a  vnt  of 
mandamus  (« the  corporation  of  Birmin^isiB  to  pty  s 
sum  of  money  to  the  justices  of  the  peace  of  tbe  coaot^ 
ofWarwIek. 

It  Appears  by  the  ease  slated  by  the  partio,  thiti 
separate  court  of  tnurter  sesmms  was  gtssted  to  w 
borough  OS  tbe  3id  Hay,  1838.  Tbe  boroe^  ium 
no  nu,  a  negotiation  was  entwed  into  prior  to  the  risl 
of  the  court  of  •6asion^  and  it  was  sgned,  thosjb  not 
by  anv  formal  omtract,  that  the  sun  tflld. 
sbonla  be  paid  by  the  borough  to  tbe  jnstieei  w<«™ 
prisoner,  tM  that  the  aini^entent  Aottld 
one  year  after  a  court  of  aesriwis  Jwld  begrmted^ 

*  Befoce  I«id  Deunan,  CJ»  IktttMn.  ColaMpi  ^ 

WlghtBHDtJJ. 
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latr'nta  ti  dl;  (itat  5  &  «  wm.  4,  e.  76,  1. 112); 
t  tk  bonmgji  remained  UaUe,  under  the  114th  see- 
^ftrtba  expenses  of  prisonen  tried  at  the  asrizea^ 
j^andar  the  117th  section,  to  its  proportion  of  other 
npensas.  Ko  pnri^on  is  made  in  the  act  for 
txpeoMS  of  prisoners  tried  at  the  sessions,  because 
Ktoontem^MCS  that  no  nant  wonid  he  made  of  a 
mil  ooort  of  sesrions  nnul  the  honugfa  had  a  gaol 

Aer  the  grant  to  the  borongh,  application  was  made 
h*  jiHtiees  of  the  oonnt^  to  have  a  formal  contract 


_iato;  bnt^owin^  to  donbts  as  to  theralidity 
be  charter  of  Birmingham,  no  such  contract  was 
ltd  mto.  Afterwards  the  act  0  &  6  Viet.  e.  96,  was 
id,  whidi  prorides,  hj  sect.  18,  that  when  boroogh 
mn  hare  been  snit  to  the  county  prison,  and  no 
U  esntraet  shall  he  sobdating  between  such  bo- 
^  •ad  connfy  rdatiTe  to  the  sdd  juisonen,  the 
id  ^  pay  the  actual  expenses  heretofore  Ineur- 
chsreaner  to  be  incurred.  Both  |MurUea  treated 
action  as  i^Ueahle  to  their  case,  as  appears  by 
iittt  tit  agreement  of  the  18th  October,  1642,  set 
is  the  case,  in  which  it  is  distinctly  provided,  that 
Ktnsl  expenses  shall  be  paid  both  proepectirely  and 
i^Mtirelf ;  and  acoordingly  an  acoonnt,  whieh 
ben  leot  m  by  the  county  treasurer  to  the  boroUf^, 
pug  st  lid.  per  head,  was  altered  so  as  to  chatf^e 
Ktnsl  expoisee.  We  cannot,  therefore,  entertain 
imU  that  the  aelaal  expensee  ondit  to  be  chanred, 
Drtdie  propOMd  sum  of  U<{.  ^r  head,  as  to  wMch 

'       '   e. 

county 

 ,   house  of 

-  was  doaed  aa  to  prisoners  committed  by  the 
„_  magistrates  and  that  expense  and  tBconve> 
t  wete  mcnrred  by  the  bofough  in  proeoring  the 
dUalofsuehprisonersby  county  magistrates;  and 
eartended,  that  the  borough  ought  not  to  pay  for 
'pBioHn.  Now.by theoperationof theBtat.5&6 
L^c  76,  it  is  elear  that  the  borough  could  not  be 
<■>«  mn  to  contribute  to  the  expenses  of  prisoners 
MMiDittiiig  offences  in  the  borough,  and  committed  to 
tte  county  prison,  other  than  such  as  were  tried  at 
w  mum;  but  that  act  oontamploted  that  prisoners 
«  ue  sirixss  only  would  he  sent  from  the  borough 
Jtte  ommty  prison.  therefore,  wo  weio  to  hdd 
jKlhe  borough  ot^t  not  to  pay  for  the  prtsomets 
■wtt  we  are  now  considering,  we  should  throw  upon 
«  oranty  expenses  of  which  it  was  intended  by  the 
*  5  &  6  Win.  4,  c.  76,  that  they  should  not  bear  one 
■nmng,  and  for  the  payment  of  wiiieh  by  the  borough 
■ttt  ft  &  6  Vict.  o.  9^  B.  18,  has  expressly  prorided. 
Tbeiefoie  we  think  that  the  deduction  cldmed  by 
V  borough  cannot  be  allowed,  and  that  the  actnal.ax- 
VKsof  ul  the  prisonen  sent  from  the  borough,  whe< 
msgistrates  of  the  borough  or  the  county,  must 
•wrae  by  the  borough. 

The  other  question  snbmitted  to  ns  by  the  case  arises 
■J«  the  act  6  &  6  Vict.  c.  HO,  s.  4,  which  obliges  tiie 
jwjof  Warwick  to  pay  the  dty  of  Coventry  the  foir 
■<w  of  the  gaol,  and  house  of  correctioo,  and  court- 
KM  at  Coventry.  Now,thon7tii  section  of stat.  ft  &6 
■L- ^  the  borough  of  Birmingham  eon- 

iMtoiy  to  the  ooanty-rate  of  Warwick/*  for  other 
nooses  than  the  corts  arising  oat  of  the  prosecution, 
^jotaiance  and  punishment,  conveyance  and  transport 
I  oScaiJen  ctHumittcd  for  trial  in  such  ooonty,  and 
■ofconmers*  inquests." 

tteontoided  that  tibe  pnrohase-money  of  the  gaol 
!^,^n>t-honse  of  Coventry  is  within  the  bir  meaning 
■UMS  words.  It  oertaiidy  seems  very  hard  that  the 
of  Birmingham  should  be  bound  to  contribute 
'"'^  the  pttnhaae  of  buildings  few  which)  la  all 


above  dted ;  ndthor  do  we  think  that  the  borough  of 
Krmingfaam  Is  so  entirdy  separated  fiom  the  county  of 
Warwick,  In  renwet  to  prisoners,  as  to  justify  na  in 
reading  the  6  &  9  Vict.  e.  110,  as  if  ,  in  using  the  words 
"  the  oounty  of  Warwick,"  the  Legislature  intended 
the  county  of  Warwick,  except  the  borough  of  Bu^ 
minsham."  We  aro  constrained,  therefon,  to  hold  that 
the  borough  of  Birmingham  is  liable  to  contribute  ita 
proportion  of  the  sum  to  be  odd  under  stat.  C  &  6  Vict, 
c.  110,  and  which  is  to  be  wvied  under  the  providons 
of  Stat,  ft  &  6  Wm.  4»  c  76,  a.  117.— Ai^^MMf  Me 

A  writ  of  ORor  was  brought  vpMi  this  ju^men^ 
and  error  waa  assigned  only  on  the  last  point  dedded 
by  the  Court  bdow,  viz.  whether  the  bmngh  of  Bir> 
mingham  waa  lidrle  to  the  payment  of  anv  sum  towards 
the  purchase  by  the  county  of  Warwick,  of  the  gaol, 
and  houae  of  correction,  and  court-bouse  at  Coventry, 
under  sect.  4  of  stat.  S  &  6  Vict.  o.  110,  **An  Act  to 
annex  the  County  of  the  City  of  Coventry  to  Warwick- 
shire, and  to  defiiie  the  Boundary  of  the  Cit^  of  Coven- 
tryThe  county  treasurer's  accounts  against  the  bo- 
rough, delivered  to  tiie  town-derk,  from  the  Epiphany 
sessions  to  the  Ifidsnmmer  sesdons  in  1843,  oontdneda 
charge  of  2087/>  8«.  as  the  borough  proportion  of  the 
purchasfr-menoT  which  the  -oonnty  of  Warwick  had 
pud,  or  was  liahle  to  pay,  for  the  Corentry  gaol,  honsa 
of  corrsctioil,  and  court-house.  The  case  was  argued 
befon  Parke,  B.,  Aldeison,  B.,  Coltman,  J.,  Mauli^  J,, 
Rolfo,  B.,  Cresawdl,  J.,  Piatt,  B.,  and  WiUiams,  J. 

Sh-  Jbkn  Jervii,  A.  6.,  for  the  plalntilft  in  error,  fthe 
defondants  bdow)^The  question  upon  stat.  ft  &  S 
Vict.  c.  110,  Is  ine  same  aa  if  the  county  of  Warwick 
was  erecting  a  new  county  gaol.  The  112th  section  of 
the  Hanicipd  Corporation  Act,  ft  &  6  Will.  4,  e.  76« 
contains  elear  words,  exempting  a  borough,  having  a 
separate  court  of  quarter  sesdons,  from  contributing  to 
any  county-rate  otherwise  than  is  thereinafter  pro- 
vided ;  and  by  the  ll7th  section  it  is  provided,  that 
the  liability  of  such  a  borough  to  contribnte  to  the 
county  expenditun  shdl  be  limited  to  sums  of  money 
expended  **  for  other  purposes  than  the  costs  aridng 
out  of  the  prosecution,  mdntenaaoe  and  pnniahmcni^ 
conveyance  and  trau^rt  of  offianders  committed  far 
trid  m  nch  oonnty,  and  out  «f  eonners*  ittquesta." 
Under  the  wwds  "  costs  aridng  out  of  the  prosecution, 
matntmance,  and  punishment,*'^ the  borough  would  pay 
thdr  proportion  of  the  cost  of  erecting,  repdring,  or 
purchanng  the  building  itself;  and  if  it  is  included  in 
the  county-rate,  the  borough  would  pay  twice  in  re- 
spect of  the  cost  of  the  building.  The  question  upon 
sect.  117  is  the  same  as  upon  sect.  114,  by  which 
the  treasurer  of  the  county  u  to  keep  an  account  of 
those  costs.  In  Am.  t.  JoArsm  (10  Adol.  &  Ell. 
740 ;  3  Jor.  481 )  the  account,  the  amount  of  which, 
under  sect.  114,  the  borough  of  Hereford  was  hdd 
liable  to  pay,  as  its  proportion  to  the  county  gaol  oc- 
pensea,  contained  ehuges  for  "repairs,  taxoL  and  in- 
surance," the  words  **  maintfmanoe  and  puntdunent" 
hdng  held  lam  oioagfa  to  oover  the  charge  of  repdrs. 
[Mm,  J.— n  does  not  seem  to  signify  In  what  war 
the  accounts  wen  kept ;  tiie  borough  of  Henford  would 
not  have  Mt  any  benefit  by  a  diflerent  mode  of  keeidng 
them.  AldenoH,  B.— In  that  case  thestatement  of  ex- 
penses of  the  county  gaol  contained  no  charge  for  tho 
original  building,  but  for  the  annual  onUay  only:  there 
wen  charges  for  npairs  and  insurance;  but  repairs  an 
to  pnvent  the  building  falling  down— insurance  is  to 

{irovide  against  the  destruction  of  it  by  fire.  Under 
he  word  "  punishment"  the  boroogh  an  to  pay  for 
the  adequate  keeping  of  the  machine  for  punisnnmit.] 
In  iZ^.  V.  /«bifleiK  it  waa  held,  that  tht  expenaes  ««e 
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expenses  incurred  id  reepect  of  the  itkdlricliuil  pri- 
ioners.  The  borough  does  not  ol^ject  to  bt  charged  in 
XHpect  of  the  number  of  prtMnera  confined  in  the  count|^ 
gaoL  If  the  Court  decide  in  &vov  of  the  claxxa,  it 
must  ortrrule  the  pound  of  the  judgnent  in  S^.  r. 
JaMuim,  IMaule,  J.— In  that  case  uta»  was  no  di»> 
oianon  about  repairs  ai^  iuuianoa;  nor  does  the  cam 
■tsia  of  what  the  rniunand  iunuance  were— ther  tnay 
2iaT«  been  of  chattels  In  the  At  any  rate,  tne  de- 

cision did  not  turn  upon  thu  objection.  Cr$s9«fell,  J,, 
Kferred  to  sect.  112  ^  stat.  5  &  6  Will.  4,  c.  76.] 

Mellor^  contra,  was  not  heard. 

Fabxb.  B.— We  are  all  of  opinion  that  the  Court  of 
Qbcmi's  Bench  were  right  in  tneir  view  of  thia  claim, 
and  that  the  borough  of  Birmingham  is  bound  to  con- 
tribute, under  the  117th  section  of  sUt.  5  &  6  Will.  4j 
0. 76,  to  every  expense  btcurred  by  Ae  county  of  War* 
wick,  axoept  what  m«r  he  caUect  the  temporary  ex- 
pcnae^  arising  oat  of  the  proaecution,  maintenanoe^ 
pnnitbmMit,  eouTeyance,  and  traaeport  of  offenden 
•onmitted  to  tlie  county  md1»  and  out  of  ooromrB* 
inqtieats,  which  are  provided  for  fay  another  aot.  It  is 
tiw  ^Ucy  of  the  gaol  acta  to  pnindo  Ibr  the  ohargeof 
azwnng  and  m^taining  the  coonhr  gaol  out  of  the  pro- 
party  or  the  whole  county,  waA  not  out  of  the  property 
of  any  parta  of  it,  in  proportion  to  the  prisoners  sent  to 
the  gaol.  A  paririi  is  not  to  pay  lees  beoaaae  it  sends  to 
the  gaol  a  smaller  number  of  prisonns.  It  Is  a  eharga 
cast  equally  upon  the  whole  county,  on  account  of  the 
general  benefit  to  the  oounty ;  which  is  the  same  also  in 
reiqteot  of  civil  priaonen  eOBfined  there  for  debt.  If 
there  is  any  hudship  in  thus  chai^ging  the  boroo^h  of 
Birmiitffham,  it  ought  to  have  been  provided  for  in  stat. 
J»  &  6  ViGt.  c  ]  10.  That  statute  authorises  the  porohase 
of  the  gaol  of  Coventry  by  the  oounty  of  Warwidc,  fox 
the  purpose  of  its  being  a  coun^  ^mL  and  eimtaina  no 
exemptum  of  the  borough  of  Birmuagnam  from  contri- 
buting  to  the  cost  of  the  poxchasa-  The  jadgment  of 
the  Court  below  nuut,  tharefon,  ha  aflbmed^^M^ 

COURT  OF  QVHEirS  BENCH.— Hiubt  Tkim. 

Brow>-  v.  Andrew. — Jan.  26. 
ih»  Dtfsudmiit  ^  M«iab$r  of  the  Prannomd  GmmiUM 
tfa  Baibptyr  Compam^  toot  Part  in  a  BdsoUuion  ap- 
foiiuit^  JSyAt  tpem/Ud  Ptrtms  to  be  a  Managing 
Committee»  and  £r€ctinff  thtm  to  taie  the  mott  ener^fetie 
Mtaturet  /or  earrying  on  the  Seheata.    Jhtre  uws  s« 
.  Prontkmintke  Buow^iimyatpnme^ 
hvr  Uu  than  the  Whole  might  act;  there  imw  no  Eci- 
deneeofanjt  Uaage  that  a^ NumtrntUt*  than  the  Whole 
mmalfy  acted  in  tutk  Catei;  or  ef  auy  Intention  on 
<A«  Pan  of  the  D^endomtt  that  any  iVunMr  lets  than  the 
Whole  ahouJd  act  in  the  preieni  Ciue:~Seld,  that  the 
Authori^  mutt  be  talen^  on  the  Evidence  git€»f  to  haoe 
been  a  imple  one  to  the  Sight  tpeeified  Pertont  to  act ; 
and  that,  tl^r^j^e.  the  Defendant  teat  uU  haiBid  Igr  a 
Contract^  mithin  ike  Scope  of  the  Auth/ffi^,  made  Ig 
oni^  Six  {/them,  with  the  Plaiatiff. 
This  was  an  acUoa  of  assumpeit  lor  work  and  labour. 
Fleaa:  first,  non  asaompeit;  second^ payment.  At  the 
trial,  before  Wiahtman,  J.,  at  the  Sittings  at  Westmin- 
ster after  TriniW  Term,  1848,  it  appwed,  that  the 
MUm  waa  Iwongu  Ibr  work  and  labour  by  the  plaintiff 
aa  a  traSe-taker  for  a  projected  line  of  nilway.  Tha 
defendaiit  was  a  member  of  theprovisbaal  committal^ 
and  waa  praawt  at  a  meeting  of  it  on  the  16th  OctobW| 
1IM7*  when  a  resolution  was  passed,  that  ei^fat  persons, 
ttien  named,  dionld  be  the  managing'  committee  for  the 
^^V^,  and  that  tfaNy  should  taka  the  moat  enaraatic 
maaoaa  for  oanyiiv  on  ite  affidnb  The  d^uaoui^ 


ouu'  «iu  i«wk  miuw  KOfxauMxi^  UK  wuM  wujrwuw 

On  the  17th  October,  aix  cf  the  pcnena  auoad  ta  j 
the  managing  committee  met,  ananraaji  osda  d 
pl^Uff  to  take  traffic  aloag  tlw  whole  pro^edidl 
The  proposed  railway  was  assrvardsabaodeaod. 
was  a  resoluUoa  passed  after  theabandonvaL  Ig^ 
of  the  committea  Urai.  managing  the  aSUn  «f  th 
paiQr,  Mia  at  wlutm  bad  bom  of  the  ^bt  c  ' 
named  on  tlie  16th  October  to  be  of  the  nnti 
committee.  Utai  the  pluntiff  diouU  be  paid  pn  i 
the  work,  he  had  done.  liwaaoliijeetaafoztbtj 
ant,  that  the  only  authority  wUeh  he  bed  ^im  i 
auuority  to  be  exercised  by  neither  mors  but  lot  I 
the  ekbt  persons  named  on  tha  16thOetobei;  soil 
thezeroce^  the  order  aivan  to  the  plaintiE  iHiicr 
givoi  by  only  six  of  them,  did  not  blsa  bim. 
jury  gave  a  verdict  pro  r&ti^  leave  being  nsund  I 
detetmant  to  move  to  enter  a  nonapiit,  A  nil  r 
Ipon  accordingly  obtuned, 

Jfon^^^Miierf  and  £raaMM0  new*  i 
«It  ia  said  that  the  only  anthori^  dekgstsi 
defendant  waa  delMated  by  him  to  «gbt  smoi^ 
aona^  and  that  h^  toanCox^  was  not  bonodbri 
done  in  porananoa  of  that  aathori^,  nalM  it  i 
by  neither  more  nor  lesa  than  the  eighL  Hun 
true,  if  ^  anthuity  were  ona  of  thosi  uual]f  1 
in  deeds  or  powen^  which  ai*  to  do  «oa  or  wm\ 
cified  acts,  but  it  is  not  tma  In  the  caw  of  a  f 
authority  to  do  for  the  best  in  a  marcantils  can. 
is  a  qaestlon  of  princijwl  and  went,  and  ea  Ai 
structlon  of  the  ap^iotmaat  of  an  agsat  MU 
construing  the  appomtmeate  of  agenU  in  r*™-^ 
transactions,  the  whole  scope  of  the  apMiati 
be  looked  to  ;  and  it  must  be-  oonstruad,  aot  i 
to  the  Uteaal  meaning  of  any  detaehad  puts"^ 
they  must  be  nude  to  yML£--hniaeoBidiii|MaM 
tention  to  be  eoUacied  &am  tba  whele  d9\m 
must  be  moulded,  br  the  intagniatatioiH 
the  manifest  emmideaDe  of  the  paiti«^  taum  _ 
the  ordinaiy  mode  of  the  exenise  of  ^jSu  jfjm 
Such  was  always  the  rule  of  law;  aaditiinbMOT 
in  Storey  on  A^cy, s.  iA, p. 40^ where 
though  the  rule  of  the  common  law  is  UMM^IIi 
at  s.  42,  p.  38),  yet  a  ia  not  inflsxibls,  sai 
meroial  transactions  a  UMre  liberal  iDtaipnMMjr 
favour  of  trade  la  admitted."  [CoUriigtt*^-^^ 
wpear  whether  the  defendant  knew  that  n*«  m 
e^ht acted?  LQrdI>sNaiM.C.J.— TbeqiMtaai 
to  be,  whether  we  can  say,  from  the  evidiacs 
when  the  defendant  gave  the  aothwity.  Iw 
fhflt  fewer  than  eight  might  at^™*  it  ^n*"*  ^"^1 
time.]   Probably  so ;  but  awaimiM  that,  atJ  C 
reeduUon  of  the  16th  October  is  the  evideBC4  ^ 
construing  the  af^pointmant  of  an  agsat  fat  earn 

Eurposes,  whatha  it  be  oral  or  wtittea,  it  iaa*< 
B  coostried  so  as  to  include  all  the  seoaesaiy  aadi 
means  of  executing  it  with  e£FeeC  (Stony  ea  i|M4^ 
8. 57,  p.  40).  Wow,  here,  thoae  asaal  and  "JJJ 
means  were  for  part  of  tiie  «gbt  to  naet|  "^^M 
majority  of  those  who  met  to  exeroiss  the  P«"J*  Jj 
defeadasit  must  have  known  that  soch  **•  ^^V"^ 
and  necessary  mode  of  exareiai^  such  ao  '^'^^ 
he  waa  giving,  and  it  mast,  tbaaafoie,  be  takeatttf* 
intended  tliat  such  should  be  the  modi  of  ew'ng 
that  authority  which  he  nve;  and,  if  he  as  liis~ 
helaclMdiybosuid.  In  aidris  v.^naifrs^ 
Aid.  628)  (hasa  waa  an  authority  to.^ 
Soinifyand  swsmifr  toiwi*,  far  thadefcnaMt,  ifl"" 
^^^^mO^oraa^^tkemAaiiU.yiai^'^]^ 
taSfy^tiiMtfnper,  The  poliey  to  qaeation  "•^■P^ 
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tnac  notice  oi  ic  appearea  in  tne  jaorouig  uer^ia  oi  tuai 
morning,  in  ^aretunce  of  the  act  of  tlu  railway  com- 
pany, specif^^ing  the  time  and  place  of  payment.  Be- 
fore me  receipt  of  that  infonnation  the  applicant  had 
Kceired  no  notice,  and  had  no  knowledfj^e  whatever,  of 
the  making  of  the  call.   On  the  4th  Bebruary,  notice 


»  >»»».vu  passed  this  day,  umuv  «.  utu  vi 

22,  lOf.  upon  each  122. 10«.  half  shan,*payable  &c.,  yon 
are  required  to  pay.'on  or  before  the  said  20th  day  of 
July,  to  either  of  the  under-mentioned  bankers,  «c., 
the  &nt  instalment  of  1/.  5s.  per  half  share,  amounting 
to  2501,  on  200  half  shares  standing  in  your  name  in 
the  books  of  the  company,"  &c.   In  Trinity  Term*, 

Sir  John  JerviSf  A.  G.,  and  J.  Brown  shewed  cause. — 
The  question  is,  when  the  call  wasmade :  if  at  the  time 
vrhan  the  resolution  was  passed,  and  therefore  before  the 
tender  of  the  deed  for  regietxation,  ths  secretary  of  the 
company  was  right  in  refusing  to  register  Uie  deed; 
because  the  company  is  not  compellable  to  register  a 
transfer  so  as  to  loee  the  calla.  By  sect.  U  of  stat.  8  &  9 
Viet.  C.16,  (tha  Companies  Clanasa  Conaolidstion  Act), 
the  deed  of  transfer  la  to  be  delivared  to  the  sscietary, 
and  the  secretary  is  to  enter  a  memMlal  thereof  in  the 
register  of  ttansiera ;  and  until  such  deUTery  the  vendor 
of  the  share  shall  continue  liable  to  the  company  for  any 
calls  that  may  be  made,  and  the  purchaser  of  the  share 
shall  not  be  entitled  to  receive  any  share  of  the  profits. 
By  sect.  16  no  shareholder  is  entitled  to  transfer  any 
share  after  any  call  shall  have  been  made  in  respect 
thereof,  unUl  he  shall  have  paid  such  call,  nor  until  he 
shall  have  j>aid  all  calls  for  tiie  time  due  on  every  share 
held  by  him.  By  sect.  17  it  shall  be  lawful  for  the 
direotots  to  close  uie  register  for  transfers  for  a  certain 
period  previous  to  each  ordinary  meeting,  and  any 
tnmbr  made  during  the  time  when  the  transfer-books 
■re  doBsd  shall,  as  between  the  eomptny  and  tha  party 
claiming  uadw  the  same,  but  not  olberwla^  be  ctmn- 
dared  as  made  subsequently  to  auch  ordinarr  meeting. 
[They  also  referred  to  sects.  26  and  27.]  the  person 
uable  to  tha  call  is  the  holder  of  the  shares  at  the 
time  of  making  the  call.  In  TA«  Shtglddy  Aihton- 
under-I^me,  and  Ma»ichater  Railvcuf  Compatq/  v.  Wood- 
cock, (7  Mee.  &  W.  fi74),  Parke,  B.,  said,  (p.  688), 
A  question,  indeed,  may  arise  in  some  case%  where 
there  has  been  a  change  of  proprietorshij)  by  trans- 
fer, what  is  the  time  of  making  a  call  which  fixes  the 
liability  of  the  then  proprietor  of  a  ahare  under  the 
118th  section  of  the  Sbemeld  and  Manchester  Railway 
AeL  and  which  prevents  the  free  transfer  of  a  ahare 
under  the  127th  section— whether  it  is  to  data  from  tha 
original  resolution,  twm  the  time  of  fixing  tha  mode  of 

gyment,  of  giving  notice  in  the  newspapers,  or  even 
tm  the  period  men  the  calls  become  doe."  It  was 
unnecessary  in  thatcasa  to  determine  thatquesUon;  the 
third  is  the  proper  meaning  with  reference  to  this  case. 
{CoUndgCf  J.— I  do  not  agree  that  the  words  of  the  re- 
solution import  a  present  act.]  By  the  22nd  section 
twenty-one  day^  noUee  is  to  be  given  of  a  call ;  the 
twenty-one  days  must  be  reckoned  from  the  making 
of  a  call,  that  is,  from  the  time  of  the  resolution. 
^Coleridge,  J. — Suppose  the  private  act  of  the  com- 
pany limited  the  amount  to  be  rused  within  any 
year,  and  that  sum  bad  been  raised,  would  a  resolution 
at  a  general  meeting  at  the  end  of  the  year,  that  an 
addimnat  sum  dunU  be  called  fw,  though  payable  to 
the  fidlowing  yaar,  be  good?]  If  eo,  the  directors 
would  have  power  to  make  a  call  twenty  days  before 


*  Jane  12,  befiim  Lord  DeasMn,  C.  J.,  Fsttesoo,  Coleridge, 
andErie,JJ.  It  was  ^reed  by  the  parties  that  the  opinion  of 
the  Court  m  the  rale  dHmld  be  bbttag  upon  then. 


ntiary.     Uietinieana  place  ol  i  ii;.  areaot 
tial  parts  of  a.  call :  they  mav     ■;■  ■  V-.--  1  !ty  s  „ 
notice.    [Thev  reftrred  to  I'hc  AyUsburu  R<ulm^ 
jMinpv.  Mount',  (4  Man.&  G.eol;  SScott'flK.B, 

CroicJcr  and  Phipson,  contra.— Tlie  reasoultle 
htniction  of  sect.  10  of  ;^tat.  8  &  0  Vict,  c.l6,ii, 
call  is  made  when  a  personal  appUcatlon  for  the 
is  made  to  the  shareholder:  the  twenty-one  dirij 
required  by  sect.  22  is  to  be  reckoned  fromtbeli 
tlie  shareholder  has  notice  of  the  rwilotlon  foti 
coll,  otherwise  there  would  be  injustice  to  Ai 
liolder,  who  has  no  means  of  knowing  when  ibl 
iugs  of  the  directors  take  place.    The  directon  an 
bound  to  insert  an  advertisement  ia  the  iu<n^ 
\Cohridget  J. — The  22ikd  section  requires  twent/i 
days*  notice  of  a  call  having  been  made,  before  tu< 
of  payment:  notice  of  n  thing  assumes tbst tlie tk 
is  in  existence.    Eric,  J. — A  call  is  the  act  of 
whulc  company,  which  is  a  corporate  body:  if  all 
sluireholdera  were  present  the^'  would  allbaTew 
The  proposition,  that  notice  of^^acallistbeoilfiia 
contradiction.]    It  ia  to  be  implied  irom  theSted 
tion,  when  read  with  sect.  16,  tliat  the  directon  n 
do  some  act  requiring  the  shareholders  to  ft; 
money.   (The  Newry  amd  JSiiiisHffw  Sinhif  ' 
pany  v.  Edmundt,  2  ExcK.  11&;  19  Jar.  101). 
2Cth  section,  by  which  it  is  sufficient,  ia  m 
bniught  by  the  company  against  asharehol'ler,  to 
that  the  defendant  is  the  holder  of  shares,  w« ' 
to  remove  a  doubt  expressed  in  The  Ayle^iy. 
Company  v.  Mount,  (4  Man.  &  G.  G^l ;  5  Scotfil 
127;  S.C.,  ill  error,  8  Scott's  N.  R.  jJii:).  Tb*  ^ 
"  make  acall,"  in  sect.  16,  has  not  the  same 
in  sect.  22  :  a  call  is  not  complete  until  a  timeiid 
of  payment  are  mentioned.    It  ought  to  be  an 
act  upon  the  company;  whereas  a  r«olati(atfcalii 
sliould  be  made  might  be  rescinded  at  a  iiwiipiw 
meetUig     the  directon  before  it  was  conointtM 
to  the  fthat«holdets.  In  Skam  v.  IM^,  (16Mk.b 
W.  810),  Parke,  B.,  held,  that  a  circular ]^te«t» 
every  shareholder,  informing  him  '1**' ^•'J^^STt 
resolved  on  making  a  call,  constitutt^d  thecilL  [w^ 
also  cited  Parke,  B.,  in  The  Shrffi.-hl,  .^J***^ 
/.f/ic,  and  Afanchester  Railway  Company  v. 
(7  M.  o.  cSc  W.  584),  and  in  The  Ncwry and £m^^ 
Company  v.  Edmunds,  (2  Excli.118,  la^i, 
12  Jur.  101).]  '^^■•*'jaJ 

Patteson,  J.,  now  delivered  the  judgment  ^ 
Court. — The  facts  raising  the  question,  '^*/-^J 
made  within  the  meaning  of  sect.l6ofslit8»f"'*H 
c.16,  were,  that  the  dinotan  passed  the  raoli^J^ 
wMcb  the  money  was  ealled  for;  then  the  tna*' « 
executed,  and  ollered  to  be  delivered  to  the  leeretaff 
before  either  party  had  notice  of  the  lesolutws;  a& 
the  secretary  refused  to  receive  the  transfer, 
assignor  would  pay  the  money  so  called  for,  '"^^ 
that  a  call  had  been  made,  which  allegation  tha  aaipw 
denied,  v„  J 

On  considering  the  statute  and  the  ca«sMSW^ 
the  subject,  it  appears  tliat  a  call  may  meaaeitlWW, 
resolution  formally  come  to  hy  those  ^^"^"^jT 
power  to  determine  tluU  t)u>si.' who  are  bonwwJJ' 
tribute,  i.  e.  the  shareholders,  shall  P»y**"^'?S' 
meut,  or  it  may  be  that  resolution  together  with 
to  the  persons  called  on  of  such  resolution  MfB«"J| 
come  to,  or  the  CDuUnatioa  of  fccts  im**"* 
ties  called  on  liable  to  an  action  for  ^^W^^ 
the  money  called  for.   The  last  mesnuij  not ttWRjr 
plicable,  the  question  lies  between  the  other  e«j^ 
tions;  and  we  have  come  to  the  ">"""^a|SB  (Jk 
first  is  correct,  and  that  a  call  ia  madt)  ^ 
meaning  of  this  section,  when  1^  lesolatttB  ann 
,  scribed  naa  been  otnne  to.  < 
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M^whkh  empowen  Ibe  company  to  nuJee  otUa: 
ittiDokiiig  at  that,  it  Menu  dear  that  the  nwUnBr  of 
■i  nU  and  the  notice  of  It,  which  mnst  mean  of  its 
been  made,  are  two  distinct  things;  and  that 
]  mxai  he  made  hefore  Vbo  notice  «  its  haring 
ide  can  be  giren.  Ifow,  between  the  xwlation 
ie  notice  no  act  intervenes,  nor  need  anything 
3e  the  making  of  the  reeolntion;  if  eo,  it  ioUowb 
mnly  that  the  reeoliftum  is  the  making  of  the  coll. 
f  hngBaffe  of  the  27th  section  leads  to  the  same  con- 
too,  t^der  that,  the  company,  in  an  action  for 
.must  proTB  three  things,  and  thev'  need  prove  no 
I  Firs^  that  the  defendant  was  a  nolder  of  shares 
liha  time  of  malring  the  call  ^*  secondly,  that  sueb 
hns  made;  thlrdhr,  that  tbdi  notice  Uiexeof  (i.  e. 
pe  making  the  call)  was  i^ren  as  that  or  the  qiedal 
^required.  If  the  notlee  was  part  of  ibe  act  of 
"»  tiie  call,  it  was  imireeessary  to  add  this  third 
ioon,  for  it  was  incladed  in  nie  second.  If  the 
my  conld  not  enforce  payment  of  a  call  from  a 
'who  was  not  a  member  at  the  time  when  the 
on  making  the  call  was  passed,  convenience  Is 
I  side  of  this  construction ;  for,  tmlen  it  be  trae, 
|.tempanT,  by  such  a  transfer  as  the  preaenL  most 
loee  ue  call  fai  respect  of  the  shares  transferred, 
st  make  a  partial  separate  call  in  respect  of  those 
I  for  which  we  find  no  provision, 
a  eonstractiott  does  not  i^pear  to  ns  to  contravene 
rdedaous  awroaic^ing  the  point  i^noanced  In 

cases,  bat  to  be  inaccordsnee  wtth  them. 
tnay  not  be  snperflnooB  to  add»  that  althongh  the 
bsny,  by  this  judgment,  compels  the  asrignor  to 
fthe  call  to  them,  such  right  of  the  company  agdnst 
tmigiunr  does  not  affect  tlie  right  of  the  asHgnor 

Kst  the  asBtgDee  under  the  contract  of  txnufer, — 

COUBT  OP  COMMOir  PLEAS^EmKE  Tmm. 
Boss  «.  GumtLL.—dfty/  7. 
PmniM  Ordwlo  tnier  AmptanmM  afier  DiibriHgiU-^ 
Mgm  at  Chamitn^mriMr  ^  »r^fkhri^Uid- 

i^tlff*  a$  CTawftsrt  Aui  mot  Power  Airing  Torm  Tim 
UmtkoriM  m  App»arttiu»iohamterod^«k  I>efmd' 
m  etfitr  a  Bttmm  to  9  DUtrirngtu,  wuhr  Stat.  2 
fnO.  4,  e.  89,  *.  3. 
b  Ae  Writ  <^  8*mmotu  imtud  on  tiko  2itd  Monk  tko 
Home  of  fAe  Cottn^  waa  omitted  in  the  DeocripHon  of 
AeDefondaia:  cm  Me  16cA  fAe  DofendmU  htitt  Notice 
if  Ao  Writ;  on  the  37th  the  PUtba^obtadntd  a  Die- 
and  on  Iho  Z4A  April  an  Order  to  enter  tm 
Afpmnmee,  On  the  901k  April  the  D^MmU  ob- 
tomodaRnUNititoaet  aaide  iho  Writ  efStmmont: 
'-jffeA^  on  Catm  heing  ohewn^  that  lA«  Osiiiteofi  o/the 
ifowte  of  the  Oomty  wu  an  Irrmulari^  onfy.  emaUiat 
U*  Defendant  had  tpaiped  it      net  twpQfinff  fs  the 
Conrt  vithin  a  reaeenable  Ti$ne  Notice, 
la  this  case  the  writ  of  summons  issued  on  the  2nd 
uidi,  1849,  and  was  directed  to  the  defendant  who 
*u  described  therein  as  "  John  H.  Gandell,  of  No.  3. 
nriisment-street,  in  the  city  of  Westmhister,"  without 
maddiUon  of  the  name  of  the  county.   Attempts  had 
Mm  made  to  serve  the  defendant  wi^  tiie  writ  at  his 
"pee.  No.  Bj  Pariiament-street,  on  the  fitb,  8th,  snd  14th 
mh  •  and  on  the  16tfa  his  clerk  stated  that  the  defond- 
1^  soticitor  had  reeelred  a  copy  of  the  writ,  which  had 
Mtt  previoady  left  at  the  office.   On  the  27th  Bfarch 
wpUintiff  obtained  •  writ  of  diatringw,  to  which  the 
on  tils  lOth  Amfl,  niuxned  non  est  inventiis 
■Wimm  bona.  On  the  2ith,  in  tma  time,  an  order 
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maiu  MS  apptujauon  witiun  a  KMonuie  unw,  ner* 
ihM  plaintiff,  after  notice  of  tbe  writ  had  1>een  Beat  to 
the  defendant's  attorney,  took  a  farther  step  in  the 
caow,  aad  obtained  a  distringea.  Under  theee  circnm- 
Btanoes  I  thinlc  the  defendant  ie  not  in  time  with  hia 
objection;  astothisputofthacaM^theidbT^tiMrale 
must  be  dischaived. 
Cnaaswxix  and  Wvaaua,      conenixid^JIkifa  ae- 

mCHASIAIAS  TSRM. 

HwiKBoraAJi  V.  Thb  SooTB-Baarauf  am  CommniTai. 
SniH-racKR  Cowftan^Not,  6, 

7b  a  De^armUon  far  a  Jfnttanee  1^  Statom  of  a  Nmm 
made  on  (A«  £>efimdantif  PrmUtetf  ike  I>afendaiUt 
pl$aded  that  thm  awv  a  Companif  for  eanyvtff  on  a 
Gmmmmea^en  <Str«o«-$oa(t  Utwem  FotJ^aUme  and 
mtain  PorU  m  the  OmttMittf  attd  Aal  ihtjf  carriad 
M  umA  Commwueaiion  hji  meant  of  certain  Steam^ioa»$y 
to  tht  great  Adwaniage  of  th*  PuBRc;  andtkatit 
wa»  naemm^t  ftr  ike  -nnvaM  earryitiff  on  audi 
Cmmtmieation.to  amtlmet  Sioam-toatt,  S(e.;  and  that 
Uvaafor  the  Puttie  Advant^  liat  me  CoaMrudim 
tfthe  aam  tKotdd  he  carried  on  at  a  convenient  Plaee 
near  to  FoOcememe^  to  enalde  tie  D^endanta  to  charge 
dtf  PuMie  cheaper  Parte  for  the  Canvofonce  ofPaeem- 
gera^  d^e,  (Aon  th^  wotM  otherwite  haee  neeestarihr 
thatgedi  that  the  Premieee  of  the  JJefendants  were  tn 
gueh  eoneenieiU  Place,  and  that  the  DtfmdamU  on  tuch 
Premieee  wnetrmOed  Steae^-hoaU^  Ste^  wuUnaj  no  mn~ 
Nmees  aitdin  eo  doing  the  J>ehn£. 


.     ^  .  ,       -  -^ndanta  com- 

metted  ihe  Grieeamet.  Veri/lcatum,  The  Plaint^ 
repiied  de  Iii^widj  added  thereto  the  Similiter  ftr  Me 
D^mdamtBy  and  deHvered  the  letue  with  Notke  ^ 
Trial;  ifpon  v^ieh  the  Defmdante  etrmeh  eut  the 
8iaiiliter,  mtdSimmtvi  to  de  BepKeatien.  ASum- 
mone  Bema  taien  ma  htfere  a  Judge  at  Ckamhera  to  aet 
€tide  aneh  Demmrrer  aa  JHeotoeu,  (he  Judge  made  an 
Order,  ordering  each  Deemrrer  to  he  aet  aa%de,  and  the 
laane  and  Votiee  of  TVial  deUeeted  to  ataad.  The 
^fendanta  protested  against  such  Order,  and  gave 
mtieetoihe  PUnaO^t  &at  if  he  proceeded  to  Trials  it 
would  beatAia  Peru,'  J%e  PTamtif  having,  uotwith' 
etandieigtgene  to  Trial^and ebtetined  a  Verdia—Bdd, 
that  the  Order  ^  the  Ju^waa  correct,  and  that  it  woe 
MO  Orotmd  fir  setting  it  aside  &tat  the/asae  waa  di- 
rected it  to  stand,  the  DK/endmas  net  hoeing,  wien 
Mbre  the  Jue^made that  their  Oromtd of  OS^eetion. 
Bi^  also,  that  the  Ptea  did  not  aaumnt  to  the  general 
Issae,  and  that  de  Infmrid  therOo  was  a  good Rapti- 
e<aion. 

WiOes  nored  to  set  airide  aa  order  of  Lord  Dennan, 
C  made  In  this  canee  oa  the  19th  July  laeU  and  all 
■dbeeoaent  proceedings,  or  w  mach  of  sock  order  ae  di- 
lecta  the  iaBoe  and  notice  of  trial  to  etand.  The  acticm 
was  an  aetion  on  the  caae  for  a  nuiaanee  to  tlie  pliun- 
tiff's  meeeiiage,  by  reeaon  of  the  noise  made  by  the 
defendants  upon  their  premiMA  in  the  working  of  iron, 
and  making  and  repairing  iron  veasalB.  The  defendtmts, 
anungst  other  pMs,  pUaded^  fourthly,  that  the  de- 
ftndants  were  a  jowt^todc  oMipany,  registered  pniv 
naat  to  the  provisioni  of  tbe  r&  8  Vict.  e.  110,  and 
ooaatitoted  and  fiwmed  vaAex  and  aoeovdiw  to  the  pro- 
idirimia  of  that  aet,  for  the  purpose  of  establishing  and 
WRjing  on  a  cenTenient  and  efficient  communioation) 
By  means  of  steam-boats,  between  the  several  ports  <m 
the  counties  of  Kent  and  Suswx  approached  by  a,  oer- 
tain  rulway  called  "  The  South-eastern  Railway,"  and, 
amongst  ether^  the  port  of  Folkestone,  in  the  county 
of  Kent  aforesaid,  ana  various  ports  on  tiie  continent  of 


au  we  saia  ume  sc.  iney  (ue  aetaBUDtB}  bsL  en 
ing  to  the  said  purpose,  carried  oa,  snd  it^^i 
on,  a  eonrenient  and  emosnt  epniaBaiertioa 
the  said  sereral  ports  br  means  itf  certsini 
and  other  vessels,  used  by  tbe  for  tWi 

reyanee  and  transmisaion,  fi»  certaia  itsaiMHi  \ 
ana  reward  to  the  defendants,  at  eartaia  fim  di 
&e- of  paaieiven  and  goods  to  and  fron  Uu  mJ  I . 
to  tin  great  aanntago  of  tbe  pnbUet  aad  faiAa^l 
it  was  neceeiaiy  for  the  dafnaBnt^  for  the  |m 
carrying  onthas^  commiuieatl«i,{naitiHli1 
to  construct  divers  steam-beats  &c^  uid  ila>  Is 
execute  divers  rmtaits  of  the  said  boaU  &e.;  wii{ 
it  WM  for  the  public  advantage  that  ths  astd  eaat^ 
tion  of  steam-boats  and  the  swd  repMii  dtasU  k| 
ried  (m  and  exeonted  at  sonw  convcoient  place  bmb 
the  port  of  Folkestone,  and  by  reeson  Utwnf  t^j 
fondants  wen  enabled  to  charge  and  demaad  frvaf 
public  cheuer  and  less  tates  sad  fares  for  neb  i 
veyance  and  transmission  of  paasea^  sod  | 
and  from  the  a^d  several  pwti^  to  wit,  to  the  i 
of  &c.  kss  than  tbey  woold  otherwise  neusnritfl 
charged  and  dsmaued:  aitsoi  {arUier,  tbt  m 
wor&bopB  and  premtsea  oi  the  dofinds^  wmsei 
nient  place,  near  to  the  port  of  Folksetone,  iat  Aii 
Tying  on  and  executing  the  eonstraotioo  of  tin  ( 
steam-boats  &&,  and  of  the  said  repun  &a,  mi\ 
there  was  no  other  place  near  to  the  port  ef  F^ai 
equaliv  convenient;  and  that  the  demdsat^istlal 
workaoops  and  ]»«mises  of  the  defoadaat^eoatfi ' 
divers  steam-boats  and  other  vessels       ui  I 
made  divers  repairs  &c^  for  the  porpesa  btCw : 
tioned,  oenstrnctinc  and  exegating  tbs  nnii  n 
tively  in  a  reasonable  and  proper  saaaair,  mi  it ; 
sonaUe  and  proper  Uoms,  iwakiag  ne  «bbbm[  " 
or  dtstarbanee;  and  th^  ia  so        ^  '  . 
committed  the  grievances  Qomplaiaw  of;  Mr 
eluded  with  a  verification.    To  this  plei  Ai  ? 
tiff  replied  de  injnrilk,  OddBd  thereto  tbe  Mfitol 
the  defeadan^  and  ddirofed  ths  im 
of  triaL    The  defendants  gave  notice  tha  w ' 
faaed  to  accept  such  issue,  and  that  the;  hw  ^ 
out  the  rimilitet,  and  detirend  a  dummrtowi 
cation.  Tha  ptabtiff  thanufKm  sfpM 
to  Lord  Denman,  C.  J.,  at  chanAen,  to  >^*^{ 
dMCRiraerasfirtvolotts;  wtMUsLesasbiar**"*' 
July  Intymade  Ihe  foHewa^  atin>^^^ 
ODunad  for  the  plaiatiff;!  do  enkrtlattbi 
to  the  replication  of  the  plaintiff  ta  dte  « 
fovrth  pfoa  b«  set  aeide,  and  that  ths  kwe 
deliver^,  and  notloe  of  trial,  doataad."  TIw* 
obisoted  to  tUa  wdo^  and  gave  netiee  to  tbe  i 
that  if  ha  procsedai  to         he  weald  do 
MTil;  and  that  the  dtflsadaats  iiteadail  (osMiei 
Court  to  set  aside  sdeh  drder,  and  any  trial  wliiA  «" 
behad.   The  plaintiff  aeverAalsmdklfe  to  tM< 
at  tbe  laaC  asktass  for  Maiilatoas,  ebtainsJ  a  — 
with  lA/.  damages;  the  defeDdaats  not  api 
anch  trials  but  ^testing  agkiart  it.  ItJ*' 
that  the  judge  coald  not  aaaha  tbs  '•^  . , 
There  can  he  no  ianie  exeept  by  the 
parties,  and  a  judge  has,  theivfore,  ao  P"**^  . 
the  defondants  to  gv  to  trii^  whether  thH  dew* 
nots  what  his  lorddiip  mi|^  snd  BbooW  latlw ' 
done  wouM  have  been  to  have  giM0/"{2  \ 
plaintiff  to  sign  judgment  as  for  waat «  •Pf*^ , 
L  the  power  given  by  tbe  R.  H.  T,  4  Wffl- V 
enables  the  judge  to  aet  aside  a  de«onw«  if"" 
and  it  should  have  been  followed, 
reason  ^insfe  forcing  a  aarty  to  tbe  •■^'Ti^^fl 
without  his  oonseat    This,  too,  ii  «  *T-fcl7 
which  the  defeadaato  met  Ibe  plaintiff  ■<*^'^ 
trial,  and  which  they  have  aotaBceerer  warat 
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.  C.  /.—It  atrikeB  me  that  tin  order  of  tfac 
I  fadge  wu  perfeotly  ooncet^  anil  that  then  ia  m 
for  setting  tt  aside.  The  plafaAiff  ma  entitled 
I  IbB  tlmillter  to  the  deftadanti  \n  the  «aj  he  did 
deUrered  tbe  K^icatlon.  It  was  t&»  cem- 
>  the  delfendeiits  to  sti4ke  Ute  etmUlter  oat ;  but 
more — thej  delivered  a  deawMT,  The  plain- 
'  then  desmnu  to  have  thVs  wmored,  appliee  to 
:  to  strike  otit  the  demnmr.   That  is  the  ap- 
H,  and  titat  is  all  hi  effect  which  Uie  order  does, 
tbe  proceedings  lb  the  cause  to  etand  m  before. 
Its,  wfam  they  are  before  tbe  jadge*  make 
to  tbe  Bimlfiter  wmainiitt)  nor  do  thej 
'my  reqneat  to  tlie  ^abiti£F  that  lie  die«ld  sign 
It,  bat  they  mislead  the  judge  in  this  respect, 
only  contest  on  tbe  summons  is  as  to  the  al- 
the  dennmr  to  stand,  the  ddtedants  nerer 
^the  attentlmi  of  tiiejadge  to  tba  rimiliter  aa 
ipmpwly  ad4ed.    1%e  «^te,  U  laot,  is  an 
'It,  wd  cannot  now  preTail. 
~4. — I  wt«e  with  wliat  my  Lord  haa  said,  and 
I  thfask  that  the  demnrrer  was  frirolons.  The 
not  asMmM  to  the  general  tene,  bat  it  sets 
1,  thoDgh  a  TeiT  bad  one,  for  committing  the 
eemphuaed  or.   It  is,  in  fact,  no  «MW«t  to 
but  that  whldi  it  offers  as  an  answer  is 
eaxose,  and  b  therefote  properly  tbe  su^ect 
lieatifm  de  iajint^ 

and  TaLVoobn,  JJ^  coneoRedk^JtM^t 


IT  OF  EXCHEQTTER^MicHABJiAs  Tbbm. 

LfiL  LaiWASHn  ^  AiiD  OsmraB  Jxno- 
r  lUaw^y  CMinmr  *.  BaomMBUfc-  No*.  7< 

iCmfMny—^  Si  fi  Via.  t.  \^-<folB»~~Bt>idm». 

lidiM  for  CaUt  Igf  a  Raitm^y  Qmpany,  the  Z>#- 
BWa  aiUaed  that  the  Defendant  was  and  etill  is 
tUder  of  certain  Shares  in  the  Ompansu  and  in- 
to the  Cmpaifif  m  lA«  Amoont  tf  ihSt  upon 
u—ffeidy  that  the  Ptea  of  Nunqwm  tndAitattu 
Imt  amomt  to  an  Admtstion  ^  tJu  DtfrndoMt  that 
I «  Shareholder  in  the  Oenmm. 

^Sharehelderi,  which  the  2aA  Stction  of 
Vtet.  c.  16^  rendert  primd  faeie  SvUtenee  ^ 
"being  a  &kia^eiderm  a  iSoWmr  C^m^MHif, 
theeeaUditM^dmeMinOeilkSBaion^ 
tStoMe. 

US  an  action  Maiast  two  defondanta,  Bmn- 
Taylor.  The  deelafatieB  stated  that  "the  de- 
,  before  ttd  at  the  time  of  tiie  commeneemettt 
*ait,  to  wit,  «■  tbe  9th  FebrOaiy,  2846^  weee 
'  are  tiM  btdden  of  direm,  to  wit^  twenty^iaree 
Md  OMBpany,  and  beiag  such  holders  as  afei«- 
ne  at  Mm  tiitie  of  the  comnencMnent  of  this 
stUl  oM  indebted  to  tbe  pbdntiflb  in  « lane  um 
-  to  irit,  in  Mpect  of  &ve  se¥«rS  ealls 
•f  the  said  bImm  theretofore  4«dy  made  by 
Company,  (asttita  oat  the  anMtut  of  each  rf 
I  and  thM  tines  wMb  they  were  made  re^ieo- 
'.),  **l»ereby  ud  by  reaaoa  of  the  said  svm  of  146/. 
art  remaiDraff  wholly  wiMid  to  the  phuntiftan 
'  hath  aooraed  be  the  plamtiflfa  by  vvtM^  the 
aies  Glaoses  CkmoliMkm  A«t,  1840^  and  by 
«f  the  fiirfcAibaad  fte.  Aot^  184ft,  to  deaumd  ffom 
tedttitaCbe  said  stfm  of  14fil.  Se^  yA  the  defend- 
bare  net  paid  the -a^  e«m"^  Plea,  nunfpmm 
"  ti.  At  the  4nal  befen  Itaitla,  it  appeared 
^na  tbe  formation  of  ihis  Compaur  w  fiOM 
>(«re  allotted  to  tha  WrkaahaidPock  Gompaay 


them  as  trastoes  for  bim.  That  allotment  was  notified  ttt- 
the  defendant  Brownrigg  by  the  aeoratair  of  tbe  Ooek 
Company,  ia  Angost,  184^  who  tmawdiauly  aacaptaa 
tiienit  and  Oa  uaus  of  toe  abaT*  three  peraons  mnr 
eirterad  in  At  dpbi^tloal  register  of  the  diarehtdden 
of  the  Railway  CemMBy  as  holden  of  those  tweaQr 
riiares.  From  that  slphabetioal  lista  rwister  of  Aaaa 
holden  was  made  oat  and  sailed  at  the  half-yeailjr 
meeting  of  the  Company,  as  required  by  tbe  9tk  seo> 
tion  of  tbe  8  &  9  Vict,  c  16;  but  In  it  the  trastces  of 
those  Aorse  were  stated  to  be  Brewnrigg  and  others." 
The  aacretaty  of  the  Compianv  was  however  examhaedi 
as  a  wttaeas,  and  awon  that  ttie  Mwea  la  that  ngfst* 
rdated  to  tbe  same  peveonsas  tiuse  in  the  alphabetkal 
register.  The  J«40e  the^;fat  that  there  was  no  ori-: 
dence  to  fix  die  Mfcndaat  T^lor  as  measber  of  tba 
lUUway  Company,  aad  ditiated  the  juiy  aaeoalingty, 
geasCTliy  leave  to  the  plaintiflV  oovnael  to  more  to- 
eater  a  rcHHiA.  Tba  jaxy  hafeiag  faand  for  tba  4»- 


WeU^  moved  -acoordiagly.^  First :  by  pleadiift 
aanqoam  iadebltataB  to  «a  «elCoa  braagfat  ia  mspeot  A 
shares  in  this  CotapAnr,  Ifae  definuknt  Taylor  has  ad« 
mitted  hu  memhershfe  ia  it.  Tbe  flCth  section  of  tha 
8  &  9  Vict,  c  16,  oaUed^  TbeOeaapanieaGkaseB Conso- 
lidation Act,  IMS,**  poials  oat  the  aatCeta  to  be  atteged 
in  declarations  for  calla  by  thSa  k«d  of  oompanies. 
enacts  that  '*  in  any  action  or  suit  to  be  bronght  by  the 
company  against  any  shareholder  to  recover  any  monev 
due  for  any-oaU  It  shall  a«t  he  neaesaaiy  to  set  forth 
the  speoisl  mattei;  bat  it  shall  ba  aaffioient  for  the 
company  to  dedaie  that  the  defendant  la  the  holder  of 
one  share  or  more  In  iSie  company  (stating  tiie  namber 
of  shftres)  and  is  indebted  to  tiie  companv  in  the  sum 
of  mtmey  to  which  cafla  la  aitear  sbal!  aniMmt  ih- 
Nspect  of  one  <mll  or  more  upon  -one  share  or  more, 
(stating  the  number  and  amount  of«ach  efaach  caNs), 
whereby  an  action  hat^aeemed  to  theoompany  by  vhtae 
ef  this  and  tbe  Aiecial  act."  And  the  proof  is  regulstod 
by  the  27th  section  th«T— *  On  *he  trial  or  heaitog  of 
sach  action  or  avH  H  Bhall  be  sOffolent  to  prove  mat 
tite  defendant  at  the  time  of  making  nt^  call  was  a 
holder  of  one  share  or  mere  in  Mdertaking,  and 
thaft  aoch  oldl  waa  in  facrt  made,  aad  anoh  notice 
tboraof  «iren  aa  ia  diraated  by  thia  or  die  special  aot; 
and  It  mall  act  ba  aaassaazy  to  prow  tbe  appeiatUMsit 
of  tha  diroetaH  who  Mde  saah  vdl,  «or  any  otb« 
Mtlar  wlHrtSDew;  and  Oersnpan  tlm  aanpany  sb^ 
be  entMed  to  noemr  what  idiatt  ba  dae  apon  aadk 
oall,w«thiMUf«ttthaNtti,  oaleas  4t  diall  ^ipear  eitbsc 
that  any  nieh  oaM  axMeds  (be  jpreaci^ed  aaaaaat,  n 
that  dae  aottee  of  mdi  van  was  aot  given,  or  that  the 
pi«s«ibed  faternl  between  two  saeocadre  o&Us  had 
a<ft  elapsed,  «r  that  «aUs  awamotiag  to  more  thaa 
the  sum  preecribed  for  the  total  amount  of  ia 
•ae  year  bad  been  made  witiiia  that  period."  Ia 
dedBTBtioBS  tinder  thta  dtatato,  the  aHegation  that 
the  delendarit  is  the  hoMor  of  shaves  Means  thai  ha 
was  the  holder  «t  tha  ttee  «be  tsaD  wasamde:  (7%s 
Bdfatt  RaUmm  Oompmy  r.  Strmmm,  1  B»h.  7a»> 
[jParke,  B^Thb  deoluation  aqrs  that  the  dafendadta 
"'«tfbf«  Md  at  <to  Ume  af  tha  aomianwsot  af  tUa 
sair*  were  faoldflas  ef  diana,  and  iadrtrted  to  the  Cob»- 
pray  for  calls  hi  reflpeot  af  than.  In  drnwhig  it  tim 
pMntifishaTedlacaxdedtfaestMnte.  The  stsbnte  gWes 
a  form  of  deckling.  wUdh  mi^be  ariid,  ttioogh  pa^• 
haps  autt  «a  'speoisl  flemairetv  *  ^  net  say  bow  that 
woud  be,  hat  the  fdidatiflb  hsTe  fo'Bowad  tbe  ordhnaqr 
finm.]  Seomdty,  by  fhe  9Bdi  seetioo  the  prsdaetiaa 
of  tba  laglstar  tef  almiaholdars  abaa  be  pitei  fcoie  eit- 
teee  4r«  iilMidMt  betag  «  etaardHMer  aadaf  tha 
«id  mutt  4r  UaitaMNt  «id  baa  tba  MM 
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Bhazeholden  ftutboiUcated  by  the  seal  of  the  Company 
at.  thdr  half-yearlf  meeting  in  the  manner  punted  out 
by  the  9th  Mction,  bnt  the  28th  aeotimi  nya  notiuiu 
about  anthentioaUmi  by  eeal  of  the  doenment  vhidi  it 
makee  a^dence.  rPw^,  B. — ^The  n^^ster  of  Bhan> 
luilden  moken  of  in  the  28th  section  means  the  sealed 
x^lister  described  in  the  &th.  Aldermmt  B^This  sta- 
tute makes  a  book  kept  Inr  the  Company  eridenoe 
ag^nst  a  third  penon;  soen  a  proton  should  be 
a&ictly  pnnaed.T 

Pabkb,  6. — The  jud^  at  Nin  Prios  was  right  in  his 
nUing  on  both  these  pomts.  The  plea  of  nonquam  in- 
debitatos  puts  in  issne  all  the  material  all^tione  in 
the  declaration;  one  of  which  is  that  the  defendant  was 
a  shareholder  at  the  time  the  calls  were  made.  I  also 
agree  with  the  judge  reneetiitt  the  xeglstar,  A  xedster 
at  shareholders  anthenucated  oy  the  seal  of  the  Com- 
Mny  is  primi  &da  eridenoe  of  the  persons  named 
uwrein  being  members  of  the  Company.  But  here, 
althoutfh  the  name  of  the  othnr  defendant  Brownrigg  is 
entered  in  that  register  as  trustee  ^th  others,  the  name 
Hi  Tsjylor  is  not  mentioned,  and  that  reg^^or  is  con- 
Mqooitly  no  eridenoe  uunst  Um;  ibSn  is  conse- 
quently no  proof  that  he  had  agreed  to  receive  diares  in 
the  Bulway  Company  in  req»ect  of  the  ahana  which 
be  held  in  Che  Dock  Company. 

Aldkbaon,  B.  (the  only  otnor  judge  pMent).— I  am 
of  the  Bune  opinion.— iiiM  r^fimiL 

COURT  OF  ADHIRAI.TY. 

Thk  Lu>r  KvrsAWAT.^Jufy  10  and  12. 

JknUet—^biifiited  and  unclaimed  Siam^7  Cho,  2, 
c.  127,  #.  6. 

A  Sritiak  SMp  wu  fimnd  <AandoMd  at  Sw^  and  wu 
taien  Pouetrion  of  and  navwated  for  tome  Dojft  If 
Ike  Orem  of  Tw  Danuk  Veieett.    She  wae  then 
fallen  m  mth  if  Her  Majett^a  Ship  Dolphin,  who 
eent  an  O^cer  and  Men  on  Board,  to  vhom.  among 
other  Saleorit  inclutUng  the  Dane*,  a  certain  Sum  woe 
decreed  ae  Saha^  ly  the  CouH:-^Hdd,  that  the  Britieh 
JSMPt  when  found  fy  The  Dolphin,  wot  not  a  Derelict 
within  the  67  Geo.  3,  e.  127,  ».  6. 
The  barque  Lady  Kennawa;^  laden  with  a  cargo  of 
sundry  gooda^  in  the  numth  u  Noronher.  1847f  was 
fimnd  dereliet  at  aea  by  two  Danish  ressels.  In  a  few 
dm  aftorwards,  her  Ma^c«ty*s  ship  Di^hin  fell  in 
mth  fhem,  and  sent  a  midshipman  and  seren  men  on 
board  to  asttst  in  the  salrago  serrices;  and  she  was 
brousht  into  I^ymouth,  and  there  taken  possesuon  of 
by  the  receiver  of  droits  for  that  port,  and  was  aftet^ 
wards  arrested  in  a  cause  of  salvage.   Several  claims, 
in  respect  of  difierent  parts  of  the  caigo,  were  given,  as 
in  a  case  of  derelict,  wnich  claims  were  admitted,  with 
the  consent  of  the  Admirally  proctor.   In  1848  the 
judge  made  his  decree  for  salva^,  whereby  1600^  was 
allotted  to  her  Hi^esty*8  said  ship  Dolphin,  and  certain 
oUier  sums  to  diffiuvnt  salvors,  who  had  mtered  actions. 
On  the  28tfa  April,  Messrs.  Ommaney,  the  agents  for 
her  H^jea^*8  s^  ship,  raidarad  an  account  of  the 
salvage  reedved  by  than  to  the  examiner  of  Navy 
prise  accounts,  but  unaccompanied  by  the  prize-lists, 
and  In  which  account  they  admitted  that  the  per- 
centage given  by  the  2nd  ssctiou  of  the  07  Geo.  3, 
c  127,  for  the  benefit  of  Greenwich  Hospital,  is  pay- 
able to  the  Paymaster-General  of  the  Kavy ;  but  added 
A  fioot-note  thereto,  as  foUom:— This  account  is  sub- 
mitted to  the  examiner,  that  he  may  certify  the  cot^ 
reet  amount  due  to  her  Hajeflty*B  Paymaster^General." 
The  examiner  objected  to  the  not^  and  a  correspond- 
ence ensued,  in  which  the  agents  contended,  that  the 
nnoUimed  and  forfeited  sbareSf  given  by  the  6th  section . 


found  der^ct byher  BI^esty*B  ship  Do^Ua, Um 
she  was  found  derelict  by  the  two  Iwdih  vesMi,  ' 
psF^eotage  was  admitted  by  the  annta  to  beda^  i 
dvil  salvage,  under  the  10  Gco.^  c2B,  b.22:  U 
was  contended,  that,  onclumed  and  forfnted  am 
civil  salvage  not  being  given  by  the  17th  aicfio% 
The  Lady  Kennaway  not  bdqg  iiiMud  dsKlktbl 
Dolphin,  such  shares  wen  wk  payabk  la  As  < 
under  either  statute. 

Sir  2>odMn.  Q.  A.,  and  PiUSaRorc.  A.  A, 
for  a  monition  agwnat  the  agents  of  the  offica 
crew  of  The  Dolphin,  to  bring  in  the IffOO^  tsme 
arising  out  of  a  ship  found  a  dereliet  by  ber  Mqe 
ship  DolpUn,  and  received  by  the  said  agmbs  uu 
remaining  in  their  hands;  and  also  to  titi^  m 
papers,  prize-list^  and  aocounti^  duly  verified  on  < 
relatii^  thereto.  They  relied  upon  the  two  stri 
referred  to  above, and  tlieM  Geo.^  c.M;a.lL< 
cited  m  2M,  (3  Hagg.  236),  in  whidi  Sr  J.lQi 
uses  the  words,  **  Dereuets  are  ^imi  bde  dniti  I 
chum  is  allowed,"  and  defines  a  derdiet  to  be  ami 
out  of  the  possesdon  of  any  persim  in  Um  ri^w 
owner.  According  to  thi^  this  vead,  barafj 
been  a  derelict,  continued  so  until  Ae  was  nriisl 
a  decree  made,  and  the  poaseedon  of  the  Dans  im 
a  possesuon  in  the  right  of  the  ownen. 

Addam$y  contra.— The  azgumemt  on  the 
proves  too  much ;  for  %  after  bdng  io  the  ] 
of  the  Danes  for  five  days,  die  was  still  a  doc 
she  continued  so,  no  one  beiiu  in  poaeaioii  of : 
right  of  the  owner.   When  £e  crew  of  He  Di 
and  when  each  set  of  sal  vow,  not  lesetlisBfcnr,^ 
on  board,  all  these  pexsonsi  by  the 
rendered  asdstanee  to  a  derdlct— «  eoBdoMi 
cannot  he  snpptnted.  ,  . 

Dr.  LuBHiifonHT.— ^  tiib  case  an 
to  the  CourL  upon  the  affidavit  w  Mr.  WW 
examiner  of  Navy  prize  accounts,  for  a  ii><^^"9j| 
the  commander,  omcers,  andcrewof  herMvj'|l 
Dolphin,  to  bring  in  the  aum  of  IfiOOL,  »""™j'n 
Court  for  salvage  services  rendered  to  *||*"V5 
Kennaway  and  nercaivo,  as  proceedj  aiirii(«| 
ship  found  derelict  by  her  Majedy'a  said  sto;  ■»] 
the  course  of  the  aivument  it  was  contended,  «J 
of  the  Lords  Commisdonera  of  the  Adniiitlt;r> 
vessel  was,  at  the  time  The  Dolphin  came  "P^jljl 
derelict,  in  the  proper  sense  of  the  tem.  S«M 
case  was  heard  I  liavB  looked  at  all  the  rtstatwraj 
to;  hut  one  only  hasa  direct  bearing  upon  the  ji^ 
This  being  so,  the  question  lies  in  the  Mno««P 
dble  compass.  The  object  of  the  57  G«>:M 
twofold— to  rive  W. per  cent.,  and  all  ond»iDi<d|" 
in  the  case  <rf  prize-money,  droits  of  AdminnjV  • 
to  Greenwich  Hospital;  and,  by  a  formerscS*] 
oeait.  had  been  riven  on  all  salvage-moBey.  ' 
no  words  in  the  W  Geo.  3,  c  27,  that  fl^S^ 
salvage;  and  I  am  not  at  Uberty,  in  the  cwawo* 

an  act  of  Parliament,  to  suppose  Uiat  the  oj*"  J 
purely  accidental.  There  can  be  ^.j^.  ^  n 
Lady  Kennaway  was  oririnally  a  o/mM,  va 
argued  by  her  llaiest/s  Advocate^  that  *e  i«" 
thit  chapiter  nnaf  the  and  of  the  t*"^*' 3 
qnently,  that  Greenwidi  Hospitd  poT^r  S 
now  contended  f6r.  But  It  is  utterijf  i^  Jf" 
can  hold  that  this  veasd  was  a  denhct  ij 
phin  came  up,  for  she  was  then  in  tl»  poii»«^ 

or  eight  persons  engaged  in  perfbnniw 
I  did  not  decree  sJvago  to  The  Do»pb"  » 
that  she  had  rescued  a  derdict,  fir  The  Wj  M 
naway  was  not  then  dothed  with  that  J 
seqnently,  I  am  not  at  Kberty  to  cement  to  tne  w 
oanw  now  made. 
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.JS^ia  rum.  STEFHEK  LtUSHIHGTOIf,  JLJ.U.Ij.^  oj 

High  Court  of  AdmiraUv,  The  Right  Hon.  Tho- 
-aus  PKiTBEaTON  Leiqh,  and  The  Right  Hon,  Sir  £. 

rBABK  OF  BeKOAL  «.  M'LlOD— ThB  BlNK  OF  BeK- 
OAL  V.  Fagah.— Jfi^  6, 9,  7,  and  19. 

htiantm  mt—Poyier  of  Attomeft — AgaU — Pledge. 
fPotoer  of  Attamof  having  hem  given  fy  tie  Payee  of 
r,  to  Agents,  empowering  thm  to  edl^  indorea,  and 
n,  th»f,  under  Vte  Power,  indorsed  cAe  Notes  to  a 
t,  by  Way  of  Seeur^  for  a  Loan  to  tAein.  The 
as  failed: — Hddy  that  the  Transaetim  was  vaUdf 
tMat  the  P<u/ee  could  not  recover  from  the  Bank. 

le  reepond«iit  James  William  M*Iieod,  and  Alex* 
r  Donald  M*Leod,  were  bruthere,  and  James  WU- 
\  H'Leod  bad  formerly  been  a  member  of  the  firm 
"^od,  Fagan,  &  Co.,  agents  and  bankets  st  Cal- 
which  firm,  ta  1841,  consisted  of  Alexander 
1  M'Leod  and  Christopher  Fagan.   On  the  3rd 
1841,  James  William  M'Leod,  being  in  Eng- 
,  sent  to  Calcutta  a  power  of  attorney,  as  follows : 
low  all  men  by  these  presents,  that  I,  James 
,m  M*Leod,  at  present  of  Soothampton,  do  make, 
itute,  and  appoint  Alexander  Donald  M'Leod  and 
itopher  Faean,  cartying  on  business  in  Calcutta,  as 
Its,  under  t£e  firm  of  M'Leod,  Fagan,  &  Co.,  to  be 
tnie  and  lawfnl  attomies  and  attomev,  jointly  and 
of  them  Beparately^  in  their  indivldnal  names  or 
name  of  the  said  firm,  or  any  other  firm  or  firms 
they,  or  their  associates  or  successors,  may  adopt 
atrrving  on  the  said  business,  and,  on  my  behalf,  to 
\  maorse,  and  assign,  or  to  receire  payment  of  the 
ipal,  according  to  the  course  of  the  Treasury,  of  all 
fany  of  the  secunties  of  the  East  India  Company,  for 
B  in  their  public  loans,  payable  from  their  Irea- 
at  Fort  William,  in  Bengal,  to  which  I  now  am 
be  lawfully  entitled,  and  to  receive  the  consi- 
)  money,  and  give  a  receipt  or  receipts  for  the 
.  and  to  do  all  lawful  acts  requisite  for  effecting 
premises;  hereby  ratifying  and  confirming  all  that 
■aid  attorney  and  attonuea  shall  do  therein  by 
hereof."   On  the  25th  September,  1841,  Alex- 
Bonald  M'Leod  applied  to  the  appellants,  the 
of  Bengal,  for  a  loan  upon  his  own  account,  and 
produced  and  offered  as  a  security  the  company's 
r,  marked  C,  for  fiOOO  sicca  rupees,  payable  to  James 
"  im  H'Leod,  it  being  one  of^the  promissory-notes 
by  the  But  India  Company  for  the  purpose  of 
:g  money,  which  are  made  payable  to  order,  and 
called  "company's  paper."   This  note  bore  the 
lowing  indorsements: — "  Pay  to  G.  J.  Gordon,  Esq., 
f.  Union  Bank,  or  order.— J.  W.  M*Leod,  by  his 
mey,  A.  D.  M'Leod."   «  Pay  to  A.  D.  M'Leod,  at- 
ly  to  J.  W.  M'Leod,  or  order. — G.  J.  Gowlon, 
.  tJnion  Bank."   "  J.W.M'Leod,  by hisattomey, 
.  U'Leod."   The  power  of  attorney  was  shewn  to 
secretary  of  the  Bank,  and  registered  at  the  Bank. 
Bank  took  a  further  indorsement  from  Alexander 
aid  M*Leod,  "  Pav  to  the  Bonk  of  Ben^,  or  order. 
.  D.  M*I»eod,"  and  made  the  loan  to  him,  he  at  the 
e  time  giving  his  note  of  hand  promising  to  pay  to 
Bank  4500  company's  rupees,  and  staUng,  that,  for 
ring  the  repayment,  as  wdl  of  the  said  principal 
and  interest  as  of  all  and  every  sum  or  sums 
the  Bank  had  advanced  or  paid,  or  engaged  to 
ivance  or  pay,  to  the  account  of^  Alexander  Donald 
!*Leod,  with  interest,  he,  Alexander  Donald  M'Leod, 
id  deposited  in  the  bank,  as  collateral  security,  com- 
MDv's  paper  to  Ihe  amount  of  5000  sicca  rupees ;  and. 
In  default  of  payment,  the  Bank  was  authorised  abso- 
lutely to  sell  or  dispose  of  Hie  said  company's  paperfor 
Vol.  Xm.  8  8 
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ciency.  Two  days  after  this,  Alexander  Donald 
M'Leod  applied  to  the  Bank  for  a  further  loan,  of 
17,100  company's  rupees,  which  the  Bank  advanced  to 
him,  on  his  depositing  with*  them  two  other  company's 
papers,  marked  A  and  B,  for  5000  and  14,000  sicca 
rupees  respective!^',  payable  to  James  William  M'Leod, 
or  his  order,  and  indorsed,  **  A.  D.  M'Leod,  attorney  for 
J.  W.  M'Leod.  Pay  to  the  order  of  A.  D.  M'Leod,  attor- 
ney for  J.  W.  M'Leod.— M'Leod,  Fagan,  &  Co.;"  and 
Aiexander  Donald  M'Leod  at  the  same  time  indorsed 
them,  **  Pay  to  the  Bank  of  Bengal,  or  order. — A.  D. 
M'Leod,"  and  gave  the  Bank  his  note  ol  h&uti^  rimilar 
in  form  to  the  note  praviondy  ^ven.  In  Jannary, 
1842,  default  having  been  made  in  payment  by  Alex- 
ander Donald  M'Leod,  the  three  company's  papers  were 
sold  by  the  Bank.  M'Leod,  Fagan,  &  Co.  sulwequently 
became  insolvent.  In  January,  1846,  James  William 
M'Leod,  the  respondent,  brought  an  action  of  debt  and 
detinue  in  the  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  for  the  three  company's  papers. 
The  first  count  was  in  detinue ;  to  which  the  defendants 
pleaded — first,  non  detinent;  secondly,  that  the  plaintiff 
was  not  lawfully  possessed;  thirdly,  as  to  the  com- 
pany's paper  marked  C,  that  the  same  was  transferable 
by  indorsement,  and  that  the  plaintiff,  before  the  de- 
tention of  the  same  by  the  defendants,  indorsed  the 
said  company's  jpaner  in  blank,  and  delivered  it  to 
Alexander  Donald  M*Leod,  and  that  the  said  Alexander 
Donald  M'Leod  afterwards  indorsed  it  to,  and  nledged 
and  deposited  It  with,  the  defendants,  as  a  pleage  and 
security  for  the  payment  of  4500  company's  mpees, 
with  interest.  James  William  M'Leod  obtained  a  yo- 
dict,  and  a  rule  was  afterwards  granted  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  or  why  a  verdict  should  not  be  entered  for  the 
defendants  on  the  ground  of  misdirection,  or  why  a  new 
trial  should  not  be  granted  on  the  ground  of  the  verdict 
being  contrary  to  evidence.  The  rule  was  argued 
before  Sir  Lawrence  Peel,  C.  J.,  Sir  J.  P.  Grant  and  Sir 
H.  W.  Seton,  JJ.,  and  on  the  2nd  February,  1847,  the 
rule  was  discharged.  The  Chief  Justice  delivered  the 
judgment  of  the  Court.  After  statine  the  fiuits  of  the 
case,  and  giving  the  opinion  of  the  Court  that  cettida 
words  on  two  of  the  bills  were  improperlyplaced  there, 
the  judgment  proceeded  as  follows; — "  The  third  pies 
alleges  an  indorsement  from  the  pluntiff  to  Alexander 
Donald  M'Leod  of  the  note  C,  and  a  pledge  by  Alex- 
ander Donald  M'Leod  of  that  note  to  the  Bank.  That 
indorsement  is  denied ;  there  was  no  proof  of  any  deli- 
very in  fact  of  the  note  C  by  the  plaintiff,  or  any  one, 
to  Alexander  Donald  M'Leod  in  the  character  of  in- 
dorsee of  that  note,  and  unless  it  can  be  made  out  that 
the  mere  possession  by  an  attorney,  nnder  a  power,  of 
the  bill,  which  he  is  authorised  that  power  to  in- 
dorse in  the  name  of  the  principal,  is  a  delivery  to  him 
of  the  bill,  as  an  indorsee,  fromhis  principal,  the  allega- 
tion is  not  proved;  the  mere  wriung  the  name  of  the 
principal  is  the  act  of  the  principal,  done  by  a  substi- 
tuted instead  of  his  own  propra  hand.  To  constitute  a 
transfer  of  a  bill,  indorsed  in  blank,  there  must  be  a 
delivery  of  it.  In  Adams  v.  JoneSy  {4  P.  &  D.  474), 
Lord  Denman,  C.  J.,  says, '  Now,  a  bill  may  be  indorsed 
to  a  part^  in  two  ways,  either  by  a  special  indorsement, 
makmg  it  payable  to  that  party,  or  by  a  blank  in- 
dorsement and  delivery  to  that  party.  In  the  latter 
way,  at  all  events,  if  not  in  the  former,  the  bill  must  be 
delivered  to  the  party,  as  indorsee,  in  order  to  consti- 
tute an  indorsement  to  him.'  The  continuing  posses- 
sion, under  such  circumstances  as  are  above  supposed, 
of  the  attorney,  is  prira&  facie  referable  to  the  original 
delivery  to  him,  and  unless  some  change  of  circum- 
staoces  be  shewn,  the  character  of  the  poasesnon  must 


wiDcipal.  Bat  the  parly  taking  saeh  bUI  from  him, 
we  anorne/,  whm  indoned  in  the  name  of  the  prin- 
cipal, must  <mI  for  the  power,  or  take  the  conseqarauM 
Of  hU  neglect,  as  the  pnncipal  will  not  be  bound  unless 
the  authority  conferred  be  pursued.  The  Indorsement, 
hting  by  proouration,  is  notice  to  the  transferree.  (The 
judgments  in  Attwood  v.  Munningt,  7  B.  &  C.  278; 
y'eam  v.  Feliea,  8  Scott's  N.  R.  241 ;  TreutUl  v.  Bo- 
randott,  8  Taunt.  100;  Sigoumey  v.  LU^i^  8  B.  &  C. 
622;  Robertaon  v.  KentirMtoH,  4  Taunt.  30;  Adams  r. 
JonU.  4  P.  &  D.  474;  Srind  v.  Haat^hire,  1  Mee. 
&  W.  869;  Marttm  v.  Alteuy  8  Mee.  &  W.  494). 
And  though  some  doubt  was  thrown  out  in  Rtivea 
T.  CavlfieUL,  (fi  B.  81),  whether  the  whcde  doctiuu 
Md  down  in  Maraion  v.  Alhn  could  be  supported, 
no  doubt  was  expressed  on  the  general  law,  that  a 
mere  delirery  for  a  special  purpose,  inconanstent  with 
a  transfer,  as  for  safe  onstody,  for  mstance,  does  not 
constitute  a  transfer  of  a  bill  indorsed  in  blank,  though 
it  enables  the  actual  poaseaser  to  transfer  the  hill  to  a 
hon&  fide  holder  for  value;  and,  without  notice  of  the 
fraud,  k  fortiori  the  mere  continuii^  possession  in  the 
attorney,  without  ai^  dtlivery  at  au  after  the  indorte- 
mmt  tn  Maai,  .the  indorsement  in  blank  being  unac- 
companied by  any  chaise  of  possession,  does  not  amount 
to  nor  evidence  a  transfer  iy  delivery  to  such  attorney; 
and  any  delivery  to  him  i^  the  chantcter  of  attorney  is 
a  delivery  to  the  principal.  If  the  attorney  duly  exe- 
cutes his  power,  and  delirera  under  the  power  to  a 
transferree  for  value,  his  act  binds  the  principal.  It  is 
ill  law  the  wriUi^  and  delivery  of  the  principal  him- 
aeV.  If  the  writing  and  delivery  are  rimultaneous,  no 
doubt  caa  exist  in  any  mind  that  this  is  no  delivery  to 
tlwattomety;  to  hold  it  otherwise  would  be  to  esta- 
blish an  annieaning  fiction,  dividing  mentally  one  uogle 
act  into  two,  one  a  real  and  one  a  fictitious  act.  It  is 
precisely  the  same  tliiug  if  the  attorney  signs  in  anti- 
cipation of  a  subseqaent  intended  transfer ;  therefore, 
wnilat  the  bill  nenains  is  his,  the  attorney's,  hands, 
under  cironmstances  not  proving  or  tending  to  preve  a 
transfer  to  himself^  the  tswsferree  cannot  establish,  as 
to  such  possession,  an  allegation  of  an  indorsement  bv 
the  principal  to  the  attorney.  It  was^  honxver,  arguec^ 
that  the  attorney,  Alexander  DoBald  M^Leod,  might 
have  sold  the  note  C  to  himself ;  that  a  sale  to  himself, 
by  an  agent  employed  by  a  principal  to  sell,  is  good  at 
law,  though  not  supported  m  equity ;  that  the  Bank 
nlgBt  have  aupposed  thl^  and  that  the  Court  may 
presume  or  assume  it.  There  was  no  proof  whatever  of 
the  fact,  nor  does  any  ground  exitt  for  the  assumption, 
and  we  enUrely  dissent  from  tlie  position  that  such 
a.  transfer  would  be  valid  at  law.  The  principle  of 
law  is  a  clear  one,  that  an  agent  shall  not,  by  his  own 
act,  give  himself  an  interest  at  variance  with  his  duty 
to  his  loincipal.  By  a  sale  to  himself  he  would  unite 
in  himself  the  inconsistent  characters  of  seller  and 
buyer.  (  Wrigkt  v.  Danrtah,  2  Camp.  203;  Ex  part0 
lister,  1  Mer.  172;  Rothechild  v.  Brookman^  3  Sim. 
153;  OiUet  v.  PepfHsreume^  3  Beav.  83).  We  enter- 
t^n  the  same  opinions  as  those  expressed  bv  Lord 
Eldon,  Lend  Wynford,  and  Eiord  Langdale.  I^e  have 
chosen  to  fortify  our  opinions  by  his^er  authmiUee 
than  our  own.  The  condemnation  of  the  practice,  that 
an  agent  may  purchase  for  liimseir  goodis  which  he  is 
intrtuted  by  his  principal  to  sell,  applies  strongly  to 
the  case  of  an  agent  in  this  country  intrusted  by  an 
absent  priodpal  in  England  with  property  for  sale. 
It  is  ODvioudy  the  interest  of  the  agent,  if  he  may 
pnrchaae,  to  purchase  at  a  time  when  it  would  not  he 
for  the  interest  of  the  principal  to  sell:  the  distance, 
and  the  want  of  power  of  anperviaion  in  the  principal, 
iponld  bare  htet  mnch  eaq^ned  io  tlie  eommiadon  ox 


intended  to  be  odoforted;  bo  Jnesmnflion  can  wim 
a  puichaas  which  could  not  hue  h^  soppntcl,! 
no  evidence  raisea  any  presomption  that  soeh  a  \ 
chase,  in  &ct,  ever  took  place.   It  appears  to  u,  th 
fore,  that  there  is  nothinB;  to  shew  that  any  Indonsi 
was  made  by  the  phuntilT  of  the  note  t  to  Aleiii 
Donald  M*I>sod;  and  that  issue  was  projiedf'&rl 
plaintiff.   On  the  iaaae  lAised  on  the  pha  efWi 
sessed,' the  qntstion  b  the  aameastoalltfaeftia,. 
question  was  made  whether,  in  detinue,  a  Ita  te< 
defendants  could  ha  proved  under  this  plea.  H' 
matter  not  settled;  hiU  we  are  of  opinion  "tiiit  dli 
fence  in  this  actkm  is  admianble.  It  isaqu 
betweeB'the^lain^  and  d^isndanto,  not  of  lii 
propoty,   'nw  snitzelatea  to  n^Uable  aecatitie: 
the  effiwt  of  a  transfer,  boD&  fide  and  fox  viloe,  of; 
seetiiitiea^  transferable  by  delivery,  is  to  tranm 
perty,  though  the  actual  transferror  have  none, 
true  that  it  would  be  aubject  to  redemptka  If 
transfer  were,  in  fact,  a  pledj^ ;  but  there  mrii 
be  an  absolute  and  also  a  special  proper^  ii  fti 
created  by  the  transfer,  so  as  to  render  it  dmhI 
plead  a  Hen.   The  plaintiff  proved  his  title  fn  g 
that  all  three  were  made  payable  to  him  oi&a 
It  then  lay  on  the  defendants  to  shew  that  t)w  p 
was  divested,  as  against  him  at  least.  Tlw 
transfer  to  the  defendants  was  on  a  pled|«  te 
Alexander  Donald  5I*Leod,  for  his  own  priv^  . 
which  pledge  the  registered  power,  whidt 
C^  dearly  did  not  authorise,  nor  is  It  poasO)l*  Ip, 
sume  that  the  lost  power*  contaiaedT  asf 
thority.    It  was  km  that  a  factor  or  a^  i! 
pledge  the  bills  of  his  principal  for  his  owbM^ 
that  he  could  {dedge  such  bills,  though  he 
at  common  law,  pledge  the  goods  of  his  prisc^V 
a  mere  power  or  sale.    The  reason,  bowm^ff 
distinction  was  not  adverted  to — it  turns  oa  Al 
ference  in  the  nature  of  the  property,  nfit  <• 
difference  In  the  nature  of  the  autliorit/.  i|*«K> 
attorney  Is  construed  strictly :  wlielher  it  i^** 
goods  or  bills,  the  intention  governs;  and  ■ 
gives  a  power  authorl^ng  a  sale  of  his  bllb*wg 
negotiable  securities,  for  nls  on-n  porpoeet  OdaiO 
does  not  intend. to  confer,  and  does  not  <<*~)!*S^ 
agent  thereby  the  power  to  pledge  the  securitiafcr* 
private  debt  of  the  agmt;  and  as  long  as  sach  vaim 
require  an  indorsement  hi  the  name  of  the  priacM 
no  such  power  of  pledging  exists,  or  can  take  pl»«ii 
the  prejudice  of  the  donor  of  the  power,  the  o""* 
the  unrndorsed  securities;  nor  can  the  altoniej,  V 
merely  writing  the  form  of  an  lnder8enient,iiitiieB«a(| 
of  the  principal,  on  the  securiKes,  give  hioisdf  sfld  ti 
power,  or  additional  security,  to  'be  transfeitw;  &t 
such  transferree  moat  call  for  the  power,  and  will  tw, 
subject  to  its  due  execution;  and  no  wbaeqwDf  "*| 
dorsee  or  tranaferree  would  be  in  a  better  positfoD  tW  | 
the  first.  ItIswbollyimmat£riaI,a3againittbe|2^i 
how  many  names  were  subseqaently  put  •*  ■ 
either  through  a  connected  or  nnlffoken  ?! 
dorsements  in  fuU,  or  after  an  indorsement  «  Mmt, 
the  legal  interest  in  the  bUI  would  still  ntnuo  in  (» 
payee,  for  no  faidonement  authoi  iaed  by  bun  wonw 
haVe  taken jpkce,  (See  ^eam  v. /Wi6fl,8S«tt  »IJ:^ 
241,  and  ifeftertw**  v.  *OT«notta,4TsBnt.50J. 
true,  that  in  Feam  v.  FeSea  there  was  no 
all  to  indorse  a  biU  of  the  particular  dcscnptwo;  MJ^ 
principle  is  a  general  one,  that  wlien  an  "^'^^"^l^ 
the  dmwing  or  indoramg  of  a  bUl,  is  not  ijy  FT" 
hand  of  the  acceptor,  drawer,  or  indMw^r,  bat  made  y 
another  in  his  name,  the  qnorilon  «  awaj^*^^ 
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'iB^srttMv.Xensinfiton).  The  subaeqnent  indorsees 
rdiau-  remedy  against  prior  intermediate  indoneea : 
>^  lietween  the  jpayee  and  an,  indtme^  when  the 
'uid«nemeat  ia  ay  procittation,  ^e  c»se  tume  on 
&e  execntion  of  the  power.   If  the  case  of  Gollita 
fmtiu  (1  B.  &  P.  648)  be  exaroinedj  tfae  judgment 
C.  J.»  will  be  foDod  fiilijr  to  support  the  doc- 
that  the  power  of  an  agent  of,  pledging  his  prlnci- 
.btUa  in  satisfaction  of  his  onrn  private  debt,  turns 
" '  on       nature  of  the  property.   Bilb  specidly 
)d  to  rtie  a««nt — bills  payable  to  order  and  in- 
in  blank — bills  originally  made  payable  to  bearer: 
ae  he  may  transfer  aa  hia  own  act,  and  if  be  pledge 
for  his  own  purposes,  and  the  lender  be  not  cogni- 
the  frand,  lie  is  secure..  The  reason  is,  because 
irtaTe  of  fbe  property  ia  aach,  that  the  bill,  under 
fdrcnnutanoes,  ia  deemed  the  property  oftiie  agent 
>^  for  the  purposes  of  transrer  to  a  bon&  fide 
£ :  but  in  nninqtHsed  bitts,  made  payable  to  the 
n  or  ordei^  the  property  is  in  uie  principal, 
tbeposseBsioB  be  iransfeired  to  the  agent;  and 
-er  in  auch  a  com  is  a  naked  authority,  which 
strictly  puisued.    It  is  unnecessar}'  to  say  any- 
to  a  pleaee  of  bills  for  the  owner*^  oae  under  a 
F  sale ;  a  pledge  for  the  ^enl's  ose'is  clearly  un- 
^.   But  the  defendants  atge  lAat  there  was  an 
lent  m  blank  on  the  notea  in  the  name  of  the 
^aI,  and  80  the  notee  became  payable  to  bearer* 
H  admitted  that  8U(di  indorsements  were  made  in 
and  that  on  indorsement  in  the  name  of  the  pri'n- 
'vas  autboriaed  for  some  purpose;  no  piore  is  ad- 
li.  and  nothing  was  proved  as  to  the  traneactiona 
ae  Union  Bank,  or  any  other  partiea,  a»ept  th« 
c  <X  Bengal.    Ko  power  was  proved  which  aatho- 
lapledge  fbr  Alexander  Donald  liPLcod's  own  pur- 
^Bone  sucli  can  be  presumed.   The 'lost  power  ia 
d  to  have  justified  a  transfer  by  a  blank  indorse- 
diename  df  the  principal;  but  it  is  not  admitted 
Kd  under  what  sort  of  a  power,  whether  general 
[ted,  the  transfers  apparent  on  the  notes  took 
nor  under  what  circumstances,  whether  they  were 
XQtion  or  in  abuse  of  the  power.   There  was  proof 
imited  power  subsequently  given,  and  no  proof  of 
'nMeaeit^  for  one  more  general.   We  can  make  no 
~dment  in  this  case  ^;Eunst  the  payee  of  any  due 
ition  of  any  power^  %y  "Ym  attorney,  Alexander 
Id'M'Leod  ;  the  pJamtiflT  stands  on  nis  own  right 
^ee;  if  liie  attorney  have'tran^erred  the  notes,  it  is 
fUe  defendants,  who  assert  Chat  aneh  is  the  case,  to 
^li  The  plaintiff,  tha  pivudpal,  whose  case  is, 
he'is  Che  payee  of  the  notes,  ia  not  bound  to  call  the 
ley  er  other  penon  to  prove  that  a  fraud  has  been 
utted  on  the  plaintiff.   It  lies  on  those  who  rest 
the  authority,  to  ahew  affirmatively  the  authority, 
liU  due  e;(ecution:  they  shewthat  the  plaintiff  gave 
*  jji^er  to  the  attorney  which  authorised  the  attorney 
whniotse  the  notes  in  the  plaintiff's  name,  for  some 
^'Ww  which  is  not  disclosed,  for  Uiey  gave  no  evidence 
"toe  object  for  which  the  lost  power  was  given,  nor 
■**ed  that  such  proof  was  unattunaUe.   It  does  not 
that  the  defendants  conid  not  have  proved  the 
^l^aie  of  the  pow«r,  and  the  nature  of  the  transactions 
the  6rat  de  facto  indorsee;  and  we  are  nnable  to 
™««t,  from  any  facta  proved  or  admitted,  that  any  due 
of  way  power  ever  took  place.   It  was  said  that 
^■"oe  execution  of  the  power  mast  be  presumed,  as  an 
^JMof  His  trust  woald  be  the  imputation  of  a  criminal 
«Mhe  power.it  was  said,  being  an  instmction  in  writing 
™  me  agent.   We  think,  however,  that,  aeauming  the 
™™te  to  apply,  an  excess  of  such  power  is  not  neces- 
a  cnminal  act  under  the  statute.  We  see  no 
"^totiia  application  of  aneh  prBanmpHona  If  tlus  be 


une:^luned  piim&  facie  evidenoe  of  a  folse  makinv; 
and,  m  all  easea  of  agency,  the  onns  of  proof  woaldbe 
shifted :  and  it  appean  from  the  act  itself  that  no  aireh 
consequencea  wen  intended  to  reanlt.  (See  9  Geo. 
c.  74,  8. 106).  We  think,  -therefore,  that  no  Ui^  iu- 
donement  was  proved  in  this  ease,  divesting  the  pro- 
perty of  the  payee.  Let  it  be  assumed,  however,  tbat 
such  proof  was  made,  still  there  was  proof  of  the  pro- 
perty in  the  notes  b^ng  subsequently  in  the  plaintiff, 
and  no  proof  that  it  was  again  divested :  but  notwith- 
standing that  circumstance  a  transfer  by  Alexander 
Donald  M'Leod  to  the  Bank  bon&  fide  of  the  notes,  if  in- 
dorsed in  blank,  would  transfer  the  property  to  theBank. 
It  becomes,  therefore,  necessarv,  on  the  assumption  that 
an  effective  indorsement  in  blank,  in  the  name  of  ^e 
principal,  was  proved,  to  coadder  whether  the  Bank  can 
be  viewed  as  oonft  fide  holders.  They  had  uoUce  of 
circumstances,  including  the  state  of  the  notes  them- 
selves, which,  in  our  opinion,  made  ft  their  duty  to 
inquire  as  to  the  mode  in  which  Alexander  Donald 
M^jeod  made  out  his  asserted  property  in  the  notes. 
They  made  no  inquiries  whatever  whether  the  regis- 
tered power  was  intended  to  embrace  A  and  B  as  well 
C.  They  knew  that  it  applied  to  C,  pledged  to  them 
two  days  before ;  and  Alexander  Donald  MTL«eod'B  pro- 
dnction  of  it,  in  reference  to  that  note,  on  their  demand 
for  a  power,  admitted  of  no  other  construction.  It 
might  not  be  nectissary  to  indorse  even  C  under  it,  if  a 
good  execution  of  the  former  power  had  once  taken  place 
as  to  that  note.  But  the  case  does  not.  depend,  as  to 
the  point  of  bona  fides,  on  the  neces^ty,  as  to  any  of  the 
notes,  of  a  transfer  nnder  fhe  power,  which  was  re^a- 
texed,  bat  on  the  notice  of  the  plidntiff's  interest  in 
the  notes,  which  the  traasmiaaion  and  acceptance  of 
that  power,  together  with  all  the  circumstances  of  l&e 
case,  conveyed.  They  knew  also  of  Alexander  Dondid 
M'Leod's  connexion  with  the  bouse  of  M'lieod,  Fagan, 
&  Co.,  who  appeared  as  indorsers  on  the  notes.   No  in- 

iuiry  whatever  was  made  Aoid  that  firm,  or  Alexander 
lonald  M'Leod,  had  acquired  any  interest  in  anv  of  the 
notes.  A  sale  by  Alexander  Donald  M'Leod  toliis  firm 
would  be  equally  prohibited  with  a  sale  to  falmeelf. 
The  transaction  of^  the  deposits  was  close  npon  the 
transmission  of  the  power.  On  the  deposit  of  A  and 
B,  no  power  whatever  was  called  for,  though  the  first 
indorsement  was  by  procnration.  It  waa  not  proved 
(hot  the  lost  power  was  then  loat,  or  that  ita  contents, 
if  it  were  then  lost,  conld  not  be  learnt.  It  ^peara  on 
the  notes  themselvea  that  there  had  been  transact  Loos 
with  the  Union  Bank :  no  inquiries  were  made  of 
Alexander  Donald  M'Leod  or  at  that  Bank  into  dteir 
nature.  That  the  agent  had  himself  purchased,  or  that 
his  house  had  purchased  through  him,  the  notes  in 
question  from  the  plaintiff,  ia  an  inadmissible  assump- 
tion ;  and  the  Bank  required  no  proof  whatever  in  sup- 

Sort  of  the  assertion  made  by  Alexander  Donald 
[*Leod,  that  he  was  the  owner  of  the  notes.  It  was 
urged  that  the  words  'attorney  for  J.  W.  M'Leod' 
were  merely  a  descriptio  persome.  It  would,  however, 
have  been,  not  merely  an  unmeaning,  but  an  untrue 
descriptioi^  ininrioiu  to  the  interest  of  Alexander 
DcHiald  M'Leod  Unraelf,  if  he  had  been  the  owner  of 
the  notes.  We  think  that  the  conduct  of  the  Bank  in 
not  calling  for  inquiry,  nn^r  eircnmstanees  which,  in 
our  opinion,  so  loudly  demanded  it,  prevents  themnom 
being  viewed  as  bon&  fide  tranaferrcM  for  value ;  and 
we  found  this  opinion  not  on  the  exploded  ground  of 
corclessnesa  or  want  of  prudence,  whether  in  a  greater 
or  less  degree.  If  we  were  to  support  this  transaction, 
we  should  establish,  aa  a  consequence  resulting  from 
onr  decision,  this  peution — that  an  attorney  for  an 
lUieent  principal,  intnutad  with  the  goremment  paper 


on  the  back  of  the  secuni/,  and  then  he  will  be  able  to 
T^Be  money  on  it  for  any  purpoKs  of  hU  own,  if  he 
will  but  assert  the  properly  co  be  in  himself.  We 
should  decide,  in  effect,  that  a  fiction  of  some  trans&r 
to  the  attorney  is  to  be  adopted,  and  that  a  power  la  to 
be  viewed  as  in  the  nature  of  proprietary  right.  Such 
a  deciuon  would  be  opposed  to  the  principles  of  law  and 
to  the  uninterrupted  ourrent  of  decisions,  and  it  would 
tend  to  encourage  breaches  of  trust:  such  a  decision 
could  not  tend  to  promote  the  true  interests  of  com- 
merce, which  depena  so  much  upon  the  due  perfotw- 
anee  of  fiduciary  engvgdnents.  The  intensti  of  dopo- 
siton  must  he  conudered,  as  well  as  the  interests  of 
tiiose  to  whom  depositaries  may  resort  fiar  ud  when 
needing  pecuniary  advances.  We  think  that  one  who 
forbears  to  inquire,  under  such  circumstances  aa  the 
present  resting  on  a  bare  statement  of  an  agent  need- 
ug  an  advance,  that  the  property  is  Uia,  whilst  all 
the  circumstances  point  to  an  opposite  conclusion,  must 
stand  or  fall  hy  the  truth  or  falsehood  of  that  state- 
ment. It  is  his  duty  to  inquire,  where  the  interests  of 
third  parties  are  apparent;  and  the  absence  of  inquiry 
woula  fiuilitate  frauds :  and  If  he  do  not  make  thai 
inquiry,  because  he  thinks  that  the  law  does  not  de- 
mand it  of  him,  he  must  take  the  cooaequencra  of  his 
error.'*  The  postea  and  judgment  were  accordingly 
fot  the  plaintiff  on  all  the  issoes.  On  tha  27th  March, 
1847,  a  petition  of  appeal  was  filed  by  the  Bank ;  and 
they  now  submitted  that  the  judgment  ought  to  be  re- 
versed. 

M^Leod,  Fagan,  &  Co.  were  also  bankers  and  agents 
to  Christopher  George  Fagan,  an  officer  on  the  Ben- 
gal establishment.  On  the  9th  November,  1841,  a 
draft  for  6000  company's  rupees,  di"awn  by  Christopher 
Geoige  Fagan,  was  presented  to  M*Leod,  Fagan,  & 
Co.  The  state  of  the  account  between  them  would 
have  shewn  a  balance  of  1826  company's  rupees  due 
&om  Christopher  George  Fagan.  H'Leod,  Fagan,  & 
Co.  wrote  to  Christopher  Geoi^e  Fagan,  informing  him 
tiiat  they  had  no  av^lable  funds  to  qieet  his  ^afi. 
He  then  agreed  to  ^ve  them  a  power  of  attorney, 
and  th^  thereupon  accepted  hia  uaft,  On  the  17th 
November  he  executed  and  sent  them  a  power  of 
attorney,  in  the  same  form  as  the  power  executed 
by  M'Leod  in  the  former  case.  On  the  24th  No- 
Temher,  Alexander  Donald  M'lieod^  acting  under  the 
power  of  attorney,  indorsed  and  delivered  to  the  Bank 
of  Bengal  a  companv's  paper  for  8500  sicca  rupe% 
payable  to  Christopher  George  Fagau,  or  his  order. 
The  paper  was  indorsed,  "  A.,  D.  JI'Leod,  attorney 
for  Lieut.  C.  G.  Fagan.  Pay  to  the  Bank  of  Ben- 
gal, or  order  A.  D.  M*Leod."  The  Bank  there- 
upon paid  Alexander  Donald  M*Leod  7600  com- 
pany's rupeeEL  he  giving  the  Bank  his  ptomiw>ry- 
note  of  that  date  for  7600  company's  rupees  and  inr 
terevt,  in  which  it  was  stated  that  he  had  depouted  In 
the  Bank,  as  collateral  security,  con^^any 'a  paper  to  the 
amount  u  8600  sicoa  rapeee,  and  m  oefanu  of  pay- 
ment the  Bank  waa  authorised  to  sell  the  coqnpany's 
paper  and  reimburse  itself,  paying  M'Leod  the  surplus^ 
Be  making  good  the  deficiency,  if  any.  On  the  same  day 
M*Cleod,Fagan,  &Co.  paid  Christopher  George  Fagan's 
draft  for  6000  company's  rupees.  On  the  7th  Decem- 
ber, 1841,  M'Leod,  Fagan,  &  Co.  indorsed  seven  other 
company's  notes,  amounting  to  5800  rupees,  of  two  of 
which  the  respondent  was  payee,  and  of  the  others 
indorsee,  as  follows — '*  C.  G.  Fagan,  by  his  atternies, 
M'Leod,  Fagan,  &  Co.  Pay  to  the  Bank  of  Bengal,  or 
order,— M'Leod,  Fagan,  &  Co." — and  delivered  them  to 
the  Bank :  the  Bank  thereupon  paid  them  5000  com- 
pany's rupees,  and  took  their  promiasory-note,  in  si- 
milar temu  to  the  former  ptomiaeoiy-note.  Default 


at  Fort  wUliam,  in  Bei^aL  ta  ceeorei  tlu  nla*; 
these  eight  noteseo  ecnveitea  by  thai  Bank.  TtwBa 
pleaded,  first,  not  guUty;  secendlyriHil  poaKaied,  3 
issues  were  tned  on  the  19tb  Novanber,  IBtf. 
verdict  found  for  the>  plaintiff  FagMi:f^  «« 
12,008  company's  rupees,  with  Uberty  to  thtiU* 
ants,  the  Bank,  to  move  to  enter  a  verdtot  forttMH^i 
for  a  nonsuit.   On  tlie^lStfa  J^anuary,  ia41,l!Kd 
nisi,  obtained  by  the  Bank  to  enter  a  verdict  ft'km 
or  for  anonsuit,  was  discharged.  TheussummM 
ment  of  the  Court,  consisting  of  Sir  L.  Fed,  Sir  i  J 
Grant,  and  Sir  H.  W.  SetOD»  wm  as  £aUowu-*<] 
case  is,  in  o\t)e  ODiqion>  nndistinffiiishabls  ia  }iniai 
from  Um.tot  M'teodr.  Tkt  Mt  ^  BtHgal;  beO^t 
founded  on  aothoritiea,  -whieh^  if  they  an  not  Ml 
followed,  must  he  overruled  by  a  Ugfaisr  trilwittl  4 
this  Court.   The  ground*  upon  which  it  it  angU 
distiiu;uish  the  present  case  af^ieu  to  as  to  ha  uirtM 
We  think  there  was  noiecofniiUtm.  The  sndtMii 
not  shew  a  sale^  in  fact,  by  M'Leod,  Figa,;fc  Gib 
themselves.  Supposing  such  a  nle  to  be  U^yi 
we  view  this  sole  as  a  mere  fictioni  it  is  agmm 
introduced  to  aup^rt  anai^nment  wbicliirwd«4i 
wise  rest  on  no  foundation.    The  evtdMoe 
that  the  plaintiff  was  sul^seqnently  infowedef  i 
but  it  does  not  shew  that  n«  knaw  U^nrir- 
stances;  and  there  is  no  evideooe  of  aaaFflb 
thatby  the  BaoJc  of  Bengal^  which  i»n»ttMiiit>fl 
the  argument  treats  as  necognised;  bataaiaii^ 
sale  by  M'Leod,  Fagan,  &  Go.  ^ron.tU  imm 
themselves  is  the  subject  of  the  sappoKd  ncq^"^ 
U  is  said,  that  M'Leod,  Fagan,  &  Co.  iM^slio, 
that  they  transfemed  that  Uen  to  the  Biskdf  fifl 
M'LM,  Fagan, &.Co.  ondovhtadly  had 
the  nature  ^  Lt  be  oeneidued,  Uie  oanscqwBiwni 

Slaintiff's  success  in  this  action,  which  itiMwUM 
educe,  will  not  foUow.   The  Bank  of  BenwM 
seouritiea.  This  act  could  be  supported  uairtbeje^ 
of  attorney  alone,  for  the  paper  was.  eifieaiHj  aiim 
to  the  pl,auitiff,  and  has  bean  hy  him  ^iiuMf^ 
dorsed  unless  the.powst  J>a8  been  exeeutti 
exchange  are  drawn,  payable  to  .the-acdat^f 
A.  pays  them  into  hi^  bankn'aluwlawitkiriMM 
ing  tnemj  it  w  abTioua*  tlwB«^  A<  tw  bcNWiiM 
quently  indebteit  1o  bia  baokflrf  ^  u  twaw  ■< 
nave  a  lien  on  fimsQ  bills,  Uiat  thislien  does  not 
to  transfer  a  property  in.  such  biU^  aixl 
equitable  interest    The  debts  which  thcf  ■tmei 
evidence,  are  tmnsfor^le  by.fthecaBten  ofjuMtf 
but  transferable  by  tbe  custom  in  audi  •  tm  I 
doEsement  only,  not  by  daliveiy  witbntioi 
the  bills  not  being  in  a  slate  that  the  prop»V 
them  can  pass  by  delivf  ly.  CW^Wv.J^(*rtw(l* 
P.  648)  will,  if  it  be  attentive^  cxauuieii,  ibev  ~ 
it  is  the  nature  of  the  property  inbilU  mbitb  vat 
the  power  of  aliepation  orar  that  which  eaito  »* 
mere  ohaUels.  Without  a  valid  Indoneaient  MJ 
perty  in  these  sprcially  indomdawuitiiQ  (»U 
transfetted  tothcBank^ «  w  to  preveot  tk««*" 
operating  as  a  qonv«isiont  vnhf M ^^^^^f'^J'T 
lien  wouldr  for  any  defensive  purpewei" 
destroyed.    The  question  is,  theieCiiro,  aiBtp  y 
"Was  tlie  powar  exsicised  or  abueed  J  -We  thuik,  ojh" 
the  evidence,  that  it  waa  gioealy  abased,  if  wo" " 
exercise  of  a  power  could  be  supported, 
might  be  enlarged  to  the  prejudice  of  the  omtaV.'^ 
fraud  of  the  agent.   It  is,  therefow,  in  oor  offlww. 
clear,  that  the  Bank  of  Bengal  could  not  1*  «l*  "X 
position  than  M'Leod,  Fagan.  &  Co.  K 
tiff.    They,  M'Leod,  F^saa,  &  Co,  (o-^j  "Jt 

Ehuntiff *a  paper,  and  confer  property  m it,  "."'l^ 
)wedtbeutKtycoii£»i4  Tbat«tl»ii«r>'^^ 
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Uiorised,  Mdcb  the  pfedc«  to  the  Bank  mg  an  unan- 
irfeed  pledge.  The  real  contract  betweeb  the  Bank 
-Bengal  and  ][*'Leod,  Fmn,  &  Go.  wa«  net '  a  con-> 
btthat  the  latter  sbonld  tnbsfh*  theh-  Vim,  but  it 
i«  totally  dlffbwt  eohtraet,  and  it  cannot  be  viewed 
wotheri^iae,  becftiise  ft  isfotind  to  be  uiunpportnble, 
knallv  was.  Wlist  grownd  there  is  for  asaomiog  a 
lb]rH*lieod,  Fagntl,  Ik  Co.  to  themselves  is  best  tested 
^^♦-whelher,  on  this  evidence,  if  they  had  retained 
»|N^r,  tntd  H  bad  -risen  ill  <ra]ne,  and  the  plaintffF,  ten- 
rii^totbein  th^  amoant  of  their  advanced,  had  efai  toed 
litre  hirpAii^r  back, they  etnild  have  said,  *  Look  at 
m  MMMements,  tuad^  b^  us  aa  yovr  attomies.  The 
Mrtv  is  mxra ;  -we  hETe  »M  to  ounelvei^  and  we 
0  taka  aArantaKe  of  the  rise  in  th«  vidne.*  The 
rihliff  fs,  hi  oor  opinion,  entitled  to  ret^his  veiidict. 
k%  Rot  ib  diaenssion,  vnder  this  rule,  whether  the 
MKthoald  stand  for  the'fhU  amoant  of  the  damages, 
»b  lhat  sum  reduced  by  the  amoant  of  M*Leod, 
km,  6c  0»,'s  lieti  against  the  plaintiff!  The  defend- 
in  Hve  not  availed  thetaselves  of  the  leave  offered 
Ito  it  the  triA!  t*  taovb  to  redoce  the  damages,  as  we 
il(istaod;becanse  that  tiedoctlon  might  prejndSce  their 
^Uof  appeal.  Upon  that  point,  therefore,  we  e^cpress 
**falwt.  If  this  ease  be  appealed  againstj  and  our 
Hnm  he  soflti^ed  on  the  main  question,  then,  if 
pMeadanls  are  entitled  at  law  to  a  reduction  of 

■  AuMget,  to-  the  ex««Bt  of  the  Iten  of  M'Leod, 
Vo,  ft-  Oo.^  agaimt  Iht  plaintifF,  the  evidence  foT^ 
*■»  the  means  of  making  that  redoetlon,  if  the 
WW*,  not  questioned  now  on  this  nohit,  can  be  ap- 
<sUd  igaimt  on  that  ground.  The  plaintifP.  If  he 
•hgdly  entitled  to  retain  his  full  damages,  is  cer- 
wrttnistee  fl>rthe«nrpli».  Whetherfoi-the  Bank 
'Bengdjor  for  the  creditors  of  M*Leod,  Fagan,  &  Co., 
**iiotBeee9Baiy  for  ns  to  decide.  A  mere  equitable 
■"■wH  not,  we  apprehend,  furnish  gronnd  for  a  re- 

damages  in  rni  action  at  law;  and  whether 
w!i»of  M'Leod,  Fagan,  &  Co.  be  treated  as  merely 
Maiauu-iaw  Hen  on  a  chattel,  or  a  lien  on  a  negotia- 
*'i*tim«nt  needing  indorsement,  and  unindorsed, 

■  tKlicA  of  thefa*  transferree,  the  BanV,  would  be 
W«|Mi*abk,  if  th«  power  of  attorney  was  not  duly 
P*(>Mi  A  lien  on  a  mere  chattel  Is  ftot  at  common 
JJhiiiBfcreWe;  {Zm  r.  Evans,  6  Mee.  &  W.  «); 
NOecaaeis  not  within  the  Factor  Art.   That  the 

for  a  valuable  consideration  of  an  umindorsed 


•^'»i»otTk0£mitef  Bengal  v.M*lMiaaat  on 

^'^fW«»rf,forthe  Bank  of  Bengal.— Had  the  Bank 
Bnght  to  swpect  fraud  on  the  part  of  M'Leod? 

*™hebronglit  an  instroment  already  indorsed,  no 
r*  *wild  have  any  suspicion.  Whst  inquiries  coald 
""waeT  Indorsed  bills  in  the  hands  of  a  banker  irre 


^  ,  630).   The  cases  cited  by  .... 

^T*  mIow,  as  to  bills  wrongfnlly  indorsed,  do  not 
W-  Peon  V.  Feliea  (8  Scotfs  N.  R.  241)  was  a 
r"wwi  whether  the  indorser  had  authority  to  indorse. 

-Mow  V.  Jonet,  (4  P.  &  D.  474;  12  Ado!.  &  Ell. 
rJ!  tMinion  v.  Little,  (9  Q.  B.  602);  Robertam  v. 
irS**'  (■*  Taunt.  30);  Attwood  v.  Munnings,  (7  B. 

Sigwtmey  v.  Uovd,  (8  B.  &  C.  622);  Good- 
wJIV  *  Kll.  780).   The  third  issue 

cSmv*,  " plwntiff  did,  in  fact,  indorse ;  and  the 
r«  Wow  held,  that  he  did  not.  This  depends  on 
JT'nwnmg  of  the  word  « indorse."  They  said  that  a 
'^cwnot  indom  to  hinuelf,  any  mon  than  he  can 


must  be  proved ;  but  that  has  been  overruled  by  Baye$ 
r.  Oldfttta  (S  Q.  B.  81)  and  Srind  v.  ffampskire,  (1 
Mee.  &  TV.  369).  Suppose  the  power  of  attorney  was 
sirojily  to  indorse,  would  not  that  have  been  sufficientT 
It  IS  admitted  that  a  person  who  has  a  power  to  sell 
goods  cannot  pledge  them;  but  as  to  bills,  the  case  Ii 
different. 

Lfith  C^th  Greenwood)  cited  Murray  v.  The  East 
India  Company,  (2  Burr.  1277);  Brandao  v.  Bamett. 
(12  CI.  &  Fin.  78?) ;  as  to  Excheqner  hills,  WaUt»  T. 
M'DonneU,  (11  Law  Times,  270). 

Pifaeoei,  for  the  respondent  M'Leod. — There  are  two 
■questions !  lirst,  whether  the  indorsement  was  a  blank 
iadoTsement;  secondly,  whether  there  had  been  any 
negligence  on  the  part  of  the  Bank.  The  principle  of 
Ihsrer  v.  Pearson  (1  C.  M.  &  R.  849)  I  shall  not  dis- 
pute; but  the  question  is,  whether,  when  the  bills  were 
in  the  hands  of  Alexander  Donald  M'Leod,  they  were 
negotiable  bv  bearer.  On  the  face  of  them  they  were 
payable  to  twmes  William  M'Leod's  order,  and  he  cer- 
tainly never  indorsed  them  in  blank.  If,  therefore, 
Alexander  Donald  M'Leod  had  not  power  so  to  do,  the 
indorsement  was  void.  The  indorsement  mentioned  in 
the  power  was  fbr  the  purpose  of  selling,  and  a  poww 
to  sell  does  not  give  a  power  to  pledge,  BouctiouC 
V.  Goldsmid,  5  Ves.  211 ).  In  CotUns  v.  Martin  (1  B.  & 
P.  648)  and  Brandao  v.  Samett  (12  CI.  &  Pin.  787)  the 
bills  were  payable  to  hearer.  The  Bank  took  the  word  of 
Alexander  Donald  M'Leod  that  the  bills  were  his  own, 
and  made  him  indorse  them,  thereby  making  him  per- 
sonally liable,  (^(/amf  v.JbfiM,  4  P.  &D.  474).  The 
bin  vwis  then  indorsed,  but  not  delivered,  for  the  pur^ 
pose  of  passing  it ;  indorsement  is  primi  facie  pnxn  of 
delivery,  but  that  mav  be  rebutted.  (^JRobtrtson  v.  Km- 
Hnffton,  4  Taunt.  36).  Tlie  taker  of  the  bill  must 
look  at  the  power  as  much  as  if  it  was  part  of  the  bill, 
and  must  see  that  the  agent  does  not  act  beyond  hia 
authority,  OS,  if  the  agent  does  so,  his  acts  are  void. 
(Attwood  V.  Munnings,  7  B.  &  C.  278).  It  is  said  that 
ne  has  indorsed  to  himself,  and  that  he  is  both  agent 
and  indorsee,  and  that  it  must  be  presumed  that  he 
got  the  bill  bock  as  a  bond  fide  owner :  but  it  ia  evident 
that  he  had  it  merely  as  an  agent,  and  in  that  case  the 
Bank  were  bonnd  to  inquire.  [Crooh  v.  Jacehi,  5  B. 
&Adol.809;  BoeMowe v. ^arWio», 3 Nev.&H.  188; 
5  B.  &  Adol.  1098 ;  Foster  v.  Pearson,  1  C.  M.  &  R. 
849;  Hayes  -vi  Foster,  2  C.  &  M.  237;  Alexander  T. 
M*Kenzie,  18  Law  Joum.,  N.  S.,  C.  P.,  94). 

Greenvfood,  in  reply. 

The  case  of  The  Bank  of  Bengal  v.  F^n  then 
came  on. 

Greenwood  and  Hare,  (with  them  Thesiger),  for  the 
Bank. — As  to  the  form  of  the  power,  "  sell,  indorse, 
and  assign,"  it  may  be  read  distnbutively  or  conjunc- 
tively, as  you  please.  (Baldwin's  ease,  Leon.  74).  llie 
jndi^es  In  India  say  there  was  fraud;  hut  the  Bank 
have  nothing  to  do  with  that ;  they  could  have  no  sus- 
picion, even  if  there  was  5-and.  In  i^temeld  v.  Holden 
(4  B.  &  C.  0)  the  pledgee  sold.  It  ia  said  that  the 
power  to  indorse  is  ancillary,  but  that  is  not  so;  it  la 
the  real  object  of  the  power.  In  ilfam^  v.  The  Eat 
India  Company  ffi  B.  &  Aid,  204)  and  ^enn  v.  Har- 
rison (3  T.  R.  757;  4  T.R.  177)  the  power  was  not 
to  indorse.  [Thev  also  cited  Ex  parte  Pease,  (19  Ves* 
36);  Boltonv.Builer,(\  B.&P.628);  and<%our«^T. 
Lloyd,  (8  B.&C.622).l 

Byles,  Peacock,  and  Maule,  for  Fagan,  the  respond- 
ent.— An  unauthorised  indorsement  conveys  no  more 
title  than  a  forgery ;  and  the  question  is,  whether  this 
indorsement,  which  they  say  converted  the  bill  into  a 
hill  payable  to  bearer,  was  authorised.  Powers  are  to 
be  construed  with  respect  to  their  origin.  (Chitty  on 
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Jiagan,  oc  t^o.,  ana  as  a  security  lor  a  joaa  w  inem  p er- 
BoiuUy :  they  ore  pledged  fat  hm  than  tBeir  value>  and 
the  asent  gives  a  promisaar^-note.  An  agent  cannot 
deal  for  lumsalf,  at  law  or  in  equity.  {Farebroiher  v. 
Simmaiu,  6  B.  &  Adol.333;  RothtokilSv.  Brookman^  3 
Sim.  153;  5  Bligh,  N.  S.,  165;  MeuJiell  v.  Kinnetr^  1 
Stark,  499).  U  the  woni  "  indona"  bad  been  tlie  only 
■word,  lie  coald  have  sold;  bat  we  contend  thai  the 
word  indorse*'  is  controlled  by  the  context;  and  these 
wwda  axe  to  be  taken  coUecUvely* 

Qreenwod.  in  reply. — The  power  ia  i^neial,  and  the 
Bulk  could  nave  no  sumicion  ot  fraud,  if,  in  C^t,  there 
was  any.  In  tbia  case  the  b^ance  was  aj^inst  Fagan, 
and  he  wanted  tha  money ;  it  might  be  imprudent  to 
sell  the  bills  at  that  time,  and  then  the  money  conhl 
only  be  raised  by  pledging  them. 

Jul^  19. — Lord  SaouoHAU  now  delivered  the  judg- 
ment of  the  Court. — Both  these  coses  involve  the  same 

Snestion,  and  depend  mainly  on  its  decision.  If  It  be 
etermined  in  the  nppellaute'  &vour  in  the  first  apped, 
the^  are  both  deciara,  for  them.  If  thnt  question  be 
decided  against  them^  special  circunutcmces  peculiar  to- 
fbe  aeeoM  oaw  require  to  be  conudered.  That  qucs* 
tion  relates  ta  the  authority  which  the  house  of  M'teod 
&  Co.,  agents  of  Mr.  James  William  H*Leod  in  the  ope 
Mssi  and  of  Captain  Fagan  in  the  other,  had  to  IndoifM 
the  paper  belonging  to  these  ptiactpab,  and  depoMted 
■witli  them  as  agents :  and  the  authority  is  the  saitje  in 
loth  cases;  for, although  a  correwwdeace*  peculiar  to 
the  second  is  relied  upon  as  quafifying  or  limiting  the 
authority,  it  does  not  appear  to  us  to  possess  that  virtue, 
even  supposing  it  could  be  imjported  mto  the  considera- 
tion of  the  case,  and  allowed  to  influence  the  construc- 
tion of  the  power  of  attorney  on  which  the  authority  of 
the  agents  rests.  It  is  admitted  on  all  hands,  that  if 
H 'Ijeod  &  Co.,  having  the  bills  in  their  possession,  had 
no  power  to  indorse  them,  their  act  w  indorsement 
eenld  convey  op  Utie  to  the  pvty  taking  and  discouut- 
iBg  them,  any  more  than  a  {bnery  would  do.  It  ia 
Moally  admitted,  on  the  other  nuid.  tW,  if  they  had 
{£e  authority  to  indone  tiie  hills,  uieir  indorsement 
passed  the  prbperty.  It  may  be  taken  as  also  admit- 
ted, that  whatever  mar  have  been  the  law  eeta- 
hUshed  for  a  time  in  CKU  t.  ChUu  (3  B.  &  C.  466) 
and  Down  v.  SalUi^,  (4  B.  &  C.  SSZ)*  and  one  or 
two  other  cases,  and  not  abandoned,  at  least  as  far  as 
the  kugnage  went  wtuch  the  Coui-t  used  in  seme  sub- 
sequent cases,  such  Is  now  law  no  longer,,  and  that  the 
negligence  of  the  pfrty  taking  a  negotiable  inatnunent 
does  not  fix  him  with  the  defective  title  of  the  party 
passing  it  to  him.  Thus  the  main  and  fuudamental 
question  is— -bad  Hd'Leod  &  Co.  authority  to  indorse 
under  the  power  of  attorney,  which  is  m  the  same 
words  in  both  cases  ?  llie  autiiority  is  to  sell,  indorse, 
assign,  or.to  receive  payment  <u  the  prtMip<U,  ac- 
oording  to  the  course  of  the  Treasury,  and  to  receive  the 
oonnderation  money  and  give  a  receipt  for  the  same. 
It  is  contended  for  the  respondent,  that  the  words  sell, 
indorse,  OHd  assign,'*  used  conjunetiyely,  cannot  be 
lised  in  the  disjunctive,  but  that  ■  the  only  power  given 
to  indorse  is  one  anoUlary  to  sale,  and  that  we  are  to 
read  it  as  if  it  were  a  power  to  sell,  and,  for  the  pnrpose 
of  selling,  to  indorse,  ^hte  construction  is  endeavoured 
to  he  supported  by  referring  to  the  variation  of  **  or^ 
for  and  *  immeiUately'  following  "  or  to  receive  the 
money  at  the  Treasury.  We  are  unable  to  f;o  along 
with  this  view  of  tnie  instrument;  the  variation  is 
oLearly  owiiw  to  »  new  aubiect-matter  bwngintroduoed. 
Xhe  matter  first  dealt  with  is  the  use  of  tiie  paper  fia  a 
fiontiBuingrand  sulwsting  instramoit— as  secunttes not 
paid  off.         matter  lAerwards  dealt  with  is  the  re- 

*  A  part  of  tba  srgnmsnt  related  to  ttils  eorrevondSHS. 


01  liic  priiicij)>(i;  una  ujert;  luiiuna  a  ilkv  puwei  u>i^ 
ceive  the  cfmsiiii;ration  money  and  giTe  receipts— fli|t 
is,  to  stcuiL'  thi;  luonoy  and  give  receipts  for  toe  tumj 
ai'isiiiy  from  the  sale,  indorsement,  aii'l  ik->UiiimtBl, 
bi'oausf  to  that  alone  couM  thiiiclaii^appLY— the^n 

SI  the  piqier  to  tbi:  Treasury,  uutbotised  by  thSj^ 
ui^c,  requiring  no  xeceipt  whatever.  The  tjm 
"mid"  fo^,'^<^^"  if^tbe^Becood  clause,  does  nal,.tl 
fove,  appejfTj  ai>a)t.ti()^^  or  aff«ct  ^ 
the  lint  eUus^  W  i^eilioer  of  the  sentence, 
then,  say  that  a'pomc  to  sell,  indorse,  and 
not  mean  u  power  to  sell,  a.  powec,ta  iw 
power  to  a.-signl  And  would  net.,suhi&. 
exclusioQ  he  doing  violence  to  the  plw, 
woriis?  If  we  adopt  this  excluuTe  cou  . 
must  hold  that  these  words  not' only  rive  no 
indorse  without  Stilling,  but  also  that  iney  jpve 
to  assiiin  without  indorsing;  and  we  mustsn 
acL-nt  ai.'ting  under  t-uch  a  powur  to  be  eiuirely 
Sow,  a,s  ilieiK  cau  be  no  doubt  that  tbia  laa 
form  f<ir  [>o\vfrs  of  attorney  to  deal  with 
struments,  and  that  in  tlie  general  case, 
.have  been  the  uuden^nding  in  the  caas 
paiver  to  indorse  ia  iniended  to  be  coavt 
.ta  adogt  the  respondent^  comtrucllon,  we 
■■tion  Ws  proposition— not  oiiJ^  that  all  powi 
isting  and  acted  on,,  and  i^d^uch  have  dmu 
oonceived  in  this  fonn,,^ra  mq«t  defective,  in 
inoperative,  and  that  what  Jiap  been  done  uucltf  tt* 
and  is  DOW  doing  undef  them,  ia  inBuificieut  umtg 
a  title  to  the  taker  of  the  negotiable  insUttasiU* 
tliiit  ill  future,  to  make  s'k-Ii  powers  couiplet^jlWw 
rcinifr  tlieiu  useful,  a  new  and  verv  tautoli^oiupil» 
ohii;y  r.iust  be  adopted,  sueh  as  tfius— "  tu^a  t« 
ami  a]-,o  iiidorije  and  al^o  a.i^Ay;ii,  or  to  iawm  "~* 
KliitiLi,  oc  to  assign  witliuut  selling  or 
sell  witiiout  indoTsiug,"  aud  so  forth, 
that  the  rational  and  tlw,;i 

one  which  represents  a  poWiW^: 
as  a  power  to  sbU,  a  power  to  m^»^ 
ugn,  so  that  these  acts  may  bedeqe  Apart;, 
that  the  powers  are  conveyed  conjunctly 
The  elliptical  mode  of  expression,  by  not  , 
-Words  "a  power"  or  "full  power,"  we  conaoB* 
thus  properly  supplied,  and  the  o.\prt-^«n  ihaj" 
expounded  to  be  the  ordinary  mode  of  pailaw. 
it  i-s  said  that  the  power  was  given  to  do  the 
qut'-^tion  on  the  donor's  bclialf:  this  is  really  obIt" 
■ilig,  that  what  the  a^ent  is  to  do,  he  is  to  do 
sc'ntiii-  the  prinuipa!— as  doing  iVoft  !)^Wf,j 
place  or  in  the  right  of,  the  prindpal.  Bbi 
ther  said,  that,  even  if  tlnrvxpresBuo  be  wj"" 
amounting  to^bjs,4^e  ind«nwW;M^>?  3 
benefit  of  iHa'  principal,  4ad  BOt  M'  t&e  pnnMM  « 
annti  >  We  donot  see  W  thU  Wf^aiuMlIf' 
theOMvfbr  it  odly  xefsta  to  the' tiss  t^ba  asd* 
the  ftendii  obtained  froia.tho  ^oiommimi,  ""^^X 
power.   It  relates  to  tfal  pmpose  of  the 
not  to  tiie„limits.of  the„ppw«F,  iHf"J*if5Sf3S 
indoTsee'a  title  ^ust^  depend  upon  the  •■•W'Sr'^ 
indowpr,.  it  canw)t,be  madg^  to*  d«f)aiid^np<».*  ^ 
e  actaauuUr  the.  nowflr...  "W 
^nmeadthe.ahili 
HiUgence  ehe,wn  jn  the  judgment 


paw  for  ,whic^  he  acta<unler  the.  pow^*.  7--  . 
great  reason  to  commend  the  ability.  And  g 
diUgence  ehe,wn  m  the  judsraeut  ddiveradKlfff  ^ 
it  would  haw  been  mora 
that  the  argument,  as  uj^ed  before 


tisfactftff  to 
eforoMmsiMPfMfJ; 


jqdgmen^l«d  beea  considered  Iff  that  Cewt 
contwiry.wo  aMinet  fad  any  refereoce  to  the  wm>* 
the  powet  «t«r  in  the  judgment  ar  «>  f^^TT 
given  in  the  petition  of  apped.  The  ooart  tftMj^ 
Eave  asBumeftiiattherelva.  no  «i^  on^  "^-JJ^ 
indeed,  the  printed  caanbebrs  ns  do  u^jJ^rTj 
Kom  to  take  th»  point,  or  to  nin  the 
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xo  uucoint;  ;i  ineiiiuer  oi  ine  v^oinpuu^'  in  respect  ni  niu 
shares  vested  in  him  in  such  capai  ity,  anJ  shall  nut,  iit 
the  time  of  the  said  :;hares  becoininj^  vestod  in  him  by 
the  means  afurowiid,  hi'  ;i  ini.*[iilu,-r  of  the  C'uni])aiiv,  and 
suhjoct  as  hist  afuresaid  in  ivspect  of  any  other  sliarus, 
shall,  as  to  all  dutifs,  oliligatioiL^,  clainiM,  and  demands 
upon  or  against  him  in  respect  of  aucU  slmres,  he  con- 

«ane  eharca  hem^  w  t^ansf^m^  jto  ^  ip  Bi^fiMmiig  re^i 
in  him  v  a£»osi$4;,))At  tfi^,  bU  froAts,  ngb,t3,,priyfi- 

shares,  do  suuh  peraQQ  9q^lJ^4$«i^atte4|M,ftpie|n^ 
in  Teepect  of  the  samQ  uDtU  lie  diaU  t»-n  eaxbxvBa  .m^ 

deed  of  settlemeDtt" 

MuJiiis  and  Ilallett,  in  support  of  the  motion. — The 
bharcs  have  never  been  transferred  to  Hall.  True, Mrs. 
Outerston  assigned  all  her  interest  in  them  to  him,  hut 
nothing  tias  siTice  been  dune  to  complete  the  k'ijal  own- 
erellip  of  the  t^hares  in  llall,  <a-  r,,  mukc  lilm  a  mcniher 
of  this  J'jint-stitck  Cumiiaiiy,  i:i  uLJinpliancc  with  the 
32nd  clause  of  the  .leed  ul'  >ettli.'Hient.  (X.  iS  V.  .lu'jas 
and  Ness  v.  AnnnLrong,  ante,  pp.  1174,  fl70).  The  de- 
cision in  the  present  case  would  go  to  this  ext^pt,  tJti^t 
if  any  person  enM.tJ*4it9,diTi^nd^4|v^8,>i^ppwer  p^- 
tomey  to  anotUer;to  zecatAre.tiw  ^^v^^ei^tn^  B%|;^ 
might  be  mad©  a  diareholder  in  tlie  Cpibpaov.  ,We 
««bfnit,.thut,  on  the  authority  of  Oiartres'  case,  (l  De  G. 
2k  $•  fiSl);  Angas's  case,  (Id.  5G0);  and  Morgan's  case, 
bfrifore  your  Lordebip,  (ante,  p.  6G5),  Mrs.  Outorston 
lud  not  taken  the  proper  steps  to  get  rid  of  her  U'gal 
liabilities,  as  the  representative  of  her  deceased  husband; 
and  it  is  ^uite  clear  that  the  Bank  did  not  look  upon 
Hall  as  the  uwner  of  these  shares,  for  they  never  re- 
turned liis  naTue  a^  such  to  the  Stamp-oflice. 

Jiacoi)  and  Ifta-Jhim,  contra,  in  support  of  tlie  order 
of  the  Ma.-ter.— By  the  deed  of  assignment  all  the  legal 
right  was  transferred  to  Uall;  hy  the  entry  in  the  Com- 
pany's books,  it  .fiip{]«an.tliat,tha  jCQinpaby  Jciiew  of  this 
assignment;  &oi]}.tWll^9io£,U^  .asugon^i  ^Illi  re- 
ceived tbe  diyid«nda  i4)on,,thje  ^area. .  C*^  Che  ^«Ke 
omission  of  the  Company  to  call  uppn  him  rto  sign,  the 
entry  in  their  l)ook3  prevent  bis  being  a  sliarehold^a:  ? 
In  the  case  ol  Barnes  v.  Pcuncif  (ante,  p.  897)  the  House 
of  Lords,  last  session,  held,  upon  the  construction  of  a 
clause  ill  a  deed  of  settlement  very  like  tlie  present, 
that  the  shareliolder  could  not  lake  advantage  of  the 
circutiiatanet-  of  his  not  havim;  signed  the  entry.  It  is 
in  evideiu-u  in  this  eaau  that  (he  Bank  fre'juently  re- 
laxed many  of  the  foiinalities  of  tlieir  deed:  hut  although 
in  this  court  tliat  irregularity  would  not  prevent  a  party 
being  a  contributory,  yet,  according  to  the  tlec-isinn  in 
NeSB  V.  Angas,  (ut  sup,),  the  formalities  prescribed  by 
the  Joint-stock  Banking  Act,  70co.  4,  c,4&,  ;(io^  bajviog 
been  strictly  complied  with,  would  be  af  ans\irer,^ 
Ut  a  creditor  suing  the  shareholder,  alljl^iig^  (I^t  SfMi^e 
^areholder  had  particiftated  in  the  profits  of  the  Com- 
pany, This  is  the  reason  why  we  are  not  very  desirous 
of  tiying  this  question  at  law  ;  hut  we  submit,  that,  as 
between  the  shareholders,  he  is  clearly  liable  to  contri- 
bnte.  [^Lord  ChanceUor. — Do  you  mean  to  contend  tliat 
an  executor,  before  tlieiCiitry  is  made  in  the  books,  can 
be  lial)Ie?]  Yes,  as  in  tlio  ea-ie  of  Mrs,  Outerston,  who 
for  several  years  continued  tlie  legal  owner  of  these 
shares,  the  Compaiiy  having  thoui^ht  prnper  to  dispense 
with  the  form  of  her  signing  tlie  deed  for  the  purpose  of 
making  herself  personally  liable;  as  they  subsecjuently 
dispensed  with  a  similar  formality  by  Halh' 

Nov.  tt. —  ku(iL>  CuAxcELLOR. — ^From  what  paned 
yesterday,  I  felt  perfectly  satisfied  that  I  eoiila  not, 
vith  any  certainty  of  doing  justice,  dispose  of  this 
case  upon  the  evidence  before  me;  and  I  threw  out, 
for  Hr,  Bacon's  consideration,  whether  he  would  or 
woald  not  accept  an  offer,  which  I  was  disposed  to 
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(leciined ;  conseijuentiy,  ii  nauiraiiy  t.ui-  ■.; 
dispose  of  the  ease  upon  my  own  vii-w  of  ' 
Now,  upon  my  owu  view  of  the  evidence,  1  U'.:  a/, 
the  least  doubt*  in  the  world.    [JSacon.— Your 
will  excuse  me  for  saying  why!  declined  tliit™ 
it  was  in  consequence  of  tbe  decisions  of  the  Coorti 
law.J    I  understand  that  perfectly  well.   Mr.  Bie 
do^jHip't^tl^k  he, «^  succeed  at  law;  therefim  III 
jfftpdter  at  fil^l^n^.  i^uj^yiing  to  go  tute' 

^I^eUOB.which  Mr.  B^i^,;]U«  C^^KlW^'  * 
ipn  is,  whether  I  am  to  hgl9  thy  ^rty 
^emand,  the  party  who  '^"Ei     iiiijiose  (liat  l*g»l 
mand  upon  him  admitti^,^^lf^^'bie  has  n6cs3e^' 
■^ow,  that  reduces  it  to  propoSiltMi.  " 

not  disposed  to  press  the  party  beyond  what  (he  j 
of  the  case  re(|iiires;  and  the  Question  I bflVe to i 
is,  whether  tlie  Master  In  the  first  instance,  and 
Vice-chancellor  Knight  Bruce  In  the  second  in 
came  to  a  riglit  conclusion  in  deciding  lliat  this 
was  liable  at  all — they  differ  only  as  to  the  eiteat 
the  period  for  which  he  was  liable.  Now, ntttlangij 
ij^tjeiaimple  tlian  the  facts,  ^d  notlungappMif  loM 
more  «fmple  tlian  the  l^w.  a^  .applicabfs  to  At  jM|| 

held  soir^^  ajiwes  as  i^pijeaeiitiii^  her  former  lnwJia^ 
being  about  to  marry  again,  assigns  tliose  shira  tej 
trustee,  who  was  to  be  a  trustee  for  her.  ffhfltlw 
"  assign,"  she  exef^ut^  a  deed  professing  lo 
interest  in  her  diarea^^traprfer  them,  of  coune  w« 
not,,  though  1  fijfid  thiat  term  used  throu^lioat11»«M- 
ment;  aud  the  concluei?«L'drawn  frina  it  i=,  tlaliltn 
was  an  actual  transfer.     Now,  transfer  tliere  iiS''.; 
assignment  of  her  interest  in  the  sliares  thsre  isM'ljB 
deed;  and  this  gentleman,  who  came  fonnri insrtJr 
to  protect  this  lady,  as  being  trustee  of  thL- setllfK^- 
of  the  second  marriage,  is  attempted  to  le  oa^t  »J^''' 
ttibutory^ uid  ,peraonal?y  KaUe  to  all  the  i^*" 
|M)(icefii.,,|,,^(pw,  U  is  ajjafa  case  enough  if*  Jsnj."'- 
terfeipnpiperely  for  the  benefitjof  a  nurriedwoo^ 
vftq.^'iAiKWsf'^ii  of  shares  in  a  banking 
P>  ft^hlflnaelf  ,m¥.oIved  in  all  the  r^P^P^fJ? 
U«bU>^ieA  of ai.wnltrnpt  speculation,  which  infli>f«? 
the  amount  of  mUlioi?s,,,and  Which  .j^t' 
aorb  all  the  property  uie  party  has.   T<  o  ^'J"?,*, 
respectable  man  In  his  way,  but  not  likely  Wl 
money  enough  unnecessarily  to  tliro'v 
payments  of  the  debts  of  a  large  bankrupt  «i 
of'this  sort.    If  tlie  law  is  such  as  to  throfr 
burthen  upon  him,  it  is  a  bardsJiii'  he  must  emiuRi 
hut  it  Is  a  matter  of  extreme  anxiety  to  me,  M9« 
I  impose  upon  an  individual  that  responsiUlitv, 
I  should  «^e.  tb^t^the  facU  ojf  the , c»s«. cIe»W j} 
me  in  doing;  jifin,  it  seems  to  havCj  be^  !L 

very  material  tJ)ing^it;mOi  Vllal  rraportMee  » J 
ties,  whether  they  ^      ,be         Eable^  u  tmtM 
tories;  and  I  have  no  ,jlftw^,i^ht  to , a*  1|8*«I  "J 
the  claim  against  tiwj-  party,  as  wn^*"*^  ,jR 
should,  have,  in  trviiig  a  case  at  Nisi  Pnus,  Wtflin 
jurv  to  find  a  verdict  for  the  plaintiff  before  the  « 
proved  against  the  defendant.    It  is  nothing  more  Mj 
less  than  tryin-  bis  liability  to  an  amount  of  "'I'tn^ 
can  form  nu  estimate  at  all.   Now,  ^*'^'^u* {^5^ 
question  whether  lie  is  in  law  liable-Hff  WWUM^i'^ 
if  you  please— I  do  not  know  howtfat  «»?^^| 
be  taken  in  thja  ease,  because  I  mint  dead*  ">  ""Js 
whether  there  ia  anything  to  make  him 
to  the  creditoiB  of  the  concern.   I  will  stale,  m  «  i 
words,  what  there  ia  in  tiie  evidence  be  ore  me  to  w 

that  he  had  '»*Jftg5«||MM|Mi|MM 
bolder  in  thu  ooooeriu  •flB^^BB^^^^^^^^^^ 

'    .  *  •  •  ^  *.  ■  ( 
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^ftjBff^  t^srtii  an  affulavit  swearings  that  he  communicated 
£^  *=<'_»xjti^  officer  pf  tlio  ( 'i>mpany  that  this  assignment 
liaAi  t l^L  II  pUce,  i.f  w  hii  h  there  is  an  entry  in  the  hook 
aojr»ie  otiicer  of  the  Comj«ny,  that  the  commonica- 
'as  made,  not  for  the  purpose  of  hia  becoming  a 
older  in  Itie  concern— nut  for  the  jurpose  of 
\ng  in  the  phicti  of  the  person  who  vos  really  a 
Aiolder — but  simply  for  the  purpose  of  caatloning 
Oonipatiy  nguinst  the  payment  of  the  dividends  to 
jjariy  tu  wliom  they  might  otherwise  hare  been 
That  is  \v!i;it  lif  states  v/ka  the  object  of  the 
mniiit-atii^ii.  Ti]f  r.iut  of  this  verbal  commanica- 
■viiis  swniii  f(i  l)y  on.'  of  the  cletka  of  tlie  concern, 
tfc  a(liiiit.s  tli.it  In-  liid  mak?  it  for  that  purpose, 
that  ]>iiri)u>L'  finl y.  From  the  period  of  the  com- 
tion  the  diviileiirls  irere  received  by  him,  and  the 
livere  never  trnnsfeiTed ;  they  continued  to  stand 
^^Die  of  tlis;  oiijjiiial 'owner,  and 'Hall  received 
fidends;  but  therf  is  nothing  to  ahevtrhe  teceived 
fiiT  applied  for  them,  or  that  they  paid  to 
1  the  character  of  assignee  of  the  fehares,  or  tliat 
as  entitled  to  the  shares  at  ul.  Sdm»  of  the  ra- 
its are  on  behiHf  of  the  penonftl  npnerinttttiVe,  and 
of  them  arc  by  prucnrationj  Written  Im  short,  oh 
f  of  tht!  pei-Moiiiil  rfpresentativ'^aom^'in'terms  at 
zth,"Eor  the  persoiiiil  ropresfentative" — not  one  in 
wlji-jii  he  purports  to  rt^i  eive  the  dividAids  io  his  cha- 
r  as.si[,'iiee  or  .13  owner  of  the  shairs,  except  in 
in  wliicli,  after  tlif  signature  of  his  name,  having 
characlir  iiiiiM'd  i<>  it,  there  is  vhritteu  by  some 
person,  imt  hiiii-^df,  "trustee"  for  the  lady  who 
party  huliling  tln  m.  Now,  he  denies  that  he 
viy  knovvledge  of  tluit,  or  that  it  was  douu  by  him ; 
a  the  face  of  it,  it  does  not  appear  that  tliere  is 
-'to  lead  to  any  suspicion  tliat  it  was  done  by  him, 
il^knowledge ;  it  is  after  Ms  name,  and  merely 
lurpose  of  describing  thte  character  of  the  per- 
signed  the  ri'ctipt.  Now,  the  evidence  is, that 
>ne  by  a  clerk  of  the  Company;  and,  except 
facts,  there  is  nothing  wltatevef  to  connect 
the  Coinp.iny,  or  to  shew  that  he  ever  in- 
hecomc  a  member  of  the  Company,  or  that 
mpany  ever  look.  . I  upon  him  as  being  a  person 
.  o  bcc.iuie  a.  inemljcr  .-i  the  Banking  Company.  In 
JjOth  ca-os  tho  m  t  jinivhUa  means  by  which  that  is  to 
dorii'.  If  an  a-'ii^miii-nt  takes  place,  and  the  party 
iug  tlie  asbigiiiiiLiit  duos  not  take  proper  steps  suhse- 
itly  to  become  a  member  of  the  Company,  the  deed 
ttlement  provides,  that  after  six  months  the  shares 
D  ,be  forteited.  So,  again,' if,  beine  the  assignee, 
aesirous  of  becoming  6  metiib^  or  the  Comnniiy 
TOiqe  of  the  deed  of  assignment  oF  the  shares  to 
he  has  the  mean^  of  bringins  it  tender' the  consi- 
tpn  of  the  directors,  whett^r  they  irill 'receire  htm 
^'member  of  the  Company  or  not.  Ndw,  fleither 
'those  f>tcps  I'l  l-  ;  ilv.  II  by  the  Company,  or  by  the 
individual  t(.  -.1,  .1  shares  wer*  assigned;  but  the 
itr&nsactiun  I  have  now  referred  to  is  the  Whole  that 
spears  to  have  taken  place.  The  Mister  says  he  is  to 
«  held  a  coiitrilmtory,  and  yOu,  by  virtue  of  those  two 
transictiuiis,  wu  juhvliI.  are  liable,  therefore,  to  con- 
ibute,  in  i.r.tpoi  tii.n  to  those  shares,  to  all  the  debts 
iabiiitU\s  >-\'  the  ruuipany.  Now,  the  Vlce-Chan- 
ir  Knij^ht  liruce  lia>  taken  the  same  course.  I  want 
lOW,  if  an  action  were  tried,  legally  raising  the 
Ion  of  liability  to  the  debts  and  obligations,  whe- 
tbere  is  the  least  citance,  independent  of  the  tech- 
difficulties  which  surround  tnis  act,  of  any  jury 
coming  to  a  conclusion  that  he  was  liable.  I  should 
f''  .:\  lutsay  t>o  much  a?  to  tlic  probable  result  of  an  action, 
f^/^  hi  I  am  speaking  of  an  action  where  this  evidence, 
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as  strike  tne  to  be  proper 
conclusion  to  which  I  have 
wishes  to  have  the  opportuni 
bar  him  by  the  refosu  he  mt 

Baeon. — This  esse  is  of 
than  as  concerns  this  indivh 
give  me  an  opportunity  of  c 
son  for  asking  It  is  this— i 
in  the  coses  which  I  men 
that,  under  the  Joint-stock 
7  Geo,  4,  c.  46,  this  gentlcm 
member.  It  has  been  decii 
caaes,  that  no  creditor  ha 
member  of  the  partnership, 
chinery  of  the  Some  act.  1 
and  for  that  i-eason  it  wua, 
first  suggested  the  trial  of  ai 
feel  myself  at  liberty  to  act 
will  give  us  leave  to  oonst 
Ing,  whether  iti  any  other  fo 
raised,  I  shall  be  glad  of  '- 
doing  BO. 

Lord  Cbaxceluoju — I  thii 
have  the  opportunity  of  doir 
to'  try  is,  is  the  party  a  conti 
entered  in  the  list  of  contrib 
tain  period,  is  not  to  be  ques 
affirm  the  order  which  has  b 
as  a  contributory  to  all  the  1 
Now,  I  have  my  instruction 
ment,  which  I  cannot  go  c 
Word  *  contributory'  shall  ii 
company'^- — which  he  clearl 
other  person  liable  to  contril 
of  the  debts,  Itabilitiea,  or 
heir,  devisee,  executor,  or 
member,  or  as  a  former  meir 
devisee,  executor,  or  adminit 
of  the  same,  deceased,  or  oti 
nuestion  I  have  to  inquire 
this  party  is  proved  before  n 
ractcr  to  contribute  to  the  lo 
to  say,  liable  independent  oi 
complain  when  such  a  de^n 
act,  as  to  the  party  who  is 
gites  him  the  opportunity  of  1 
sought  to  be  hxed  As  a  contvil 
the  evidence  before  me,  that 
I  am  only  adopting  the  ttrdii 
though  it  is  not  proved  here, 
tunity  of  proving  at  law  the 
to  be  done  is  for  the  party  ti 
affirmance.  If  Mr.  Bacon  w 
nity  of  considering  it,  I  wil 
I  must  now  reverse  the  ord 
Vice-Chancellor,  by  striking 
as  it  now  stands,  whether 
shall  give  the  party  an  oppoi 
will  be  according  to  Mr.  Bac< 
case.  At  present  I  strike  h: 
and  I  do  not  make  a  final 
Mr.  Bacon  says. 

Nov.  10.— At  the  sitting  o 

Baeon  mentioned  this  cae 
be  srat  to  law  in  the  shape  c 

The  LoBD  Chakcsixok  ai 
the  practice  of  the  Court  to 
case  as  the  present,  where  ar 

Bacon  then  accepted  the  h 

Lonu  CH1.NCELLOR. — It  o 
better  not  to  strike  Hall  00 


■KUMV^  to  lafy  mkA  «fi|p>  atlawatAtt  nuf/f  ie  adnied. 


BOIXS  COUBX. 
'Wood  «.  TAtrmroK.— JW. !»,  MarA  49,  «*wf  .^prff  4. 

Where  all  Mattm  m  Diapme  in  Hie  C<at»e  an  r«fei*ed 
fo  Af^Utxi^oH  if  an  Ormr  ef  the  Churt,  taken  Gm- 
$eut,  it  ie  ml  neeettaty  that  the  AuMrd  af  the  Arbi- 
Weftor  ehmOd  he  «mb£s  «  w  Order  to 

gieetkeOowiJtiriedktim  to  act  ujm  it. 

In  thh  case,  rU  niattftrs  in  di^te  in  thtt  canse  bad 
been,  by  consent,  referred  to  arbitration,  by  an  order  of 
tiie  Court  dated  the  25th  Jane,  184Q,  and  a  Bom  of 
dS6/»  together  ^ih  other  monies,  had  been  paid  into 
Ae  Bank  of  England,  In  tihe  names  of  E.  Fatvoye  and 
W.  G.  Bateaon,  under  an  order  of  the  arbltfator  dated 
the  Mh  July,  1847,  to  abide  hh  dedsfob.  On  the  Iftth 
Angnet,  1848,  the  arbitrator  made  hU  avirard;  directhig 
the  Bum  of  856/.  to  be  pa!d  to  the  plntntitF,  and  aoheque 
for  payment  to  the  plaintilF  was  accordingly  prepared, 
and  signed  by  BateaoD,  but  Fntroye  Kfti^  to  sign  it ; 
and,  in  coiweqnenee  of  such  refusal,  a  motion  was  now 
made  by  Meeers.  Tnrfler  &  Prior,  on  behalf  of  the 
plaintiff,  that  Fotvoye  might  be  ordered  to  sign,  and 
band  orer  to  the  plaintiff,  a  cheque  for  the  8561, 

Daniel,  for  tlie  defendant  Tatlnton,  objected  that  the 
award  had  not  been  made  a  rule  of  Court,  and  that 
no  application  to  enforce  it  oonld  iM  ttiaint^ed  nntU 
it  was  made  a  rule  of  Court. 

Turner  eontmded,  that  It  was  naC  neeesHuy  to  make 
fte  award  a  rnle  of  Comi,  where  it  *aa  made  in  par- 
snance  of  an  order,  taken  by  bovsent^  for  referring  all 
matters  in  dispute  to  arbitration;  and  in  support  of 
this  he  cited  Th«  Sfarquie  of  Ormonie  v.  ICimiertitjf^  (2 
Sim.&  S.ld);  S^lwv.  Sagiik{l\i.y,  Hagpetty.  Weigh, 
(1  Sim.  184);  and  TUmer  y.7\trrter,  (8K'u9B.4M).  Tbe 
order  directed  tbe  agreement  between  the  parties  to  be 
carried  out,  and  the  reference  was  merely  for  the  purpose 
of  ascertaining  the  agreement.  When,  therefore,  the 
sward  was  made.  It  became  part  of  the  order  nS  the 
Court,  and  there  yrta  no  necednty  for  any  ftarth«r  step 
for  that  pDrpose. 

Dmniel  referred  to  FTtZiwwoa  t.  Page,  (1  Hare,  276); 
Salmon  v.  Oaiem,  CS  Hy.  &  429);  aqd,  JTam^  v. 
SheUon,  (7  Beav.  455). 

'^Apnl  4.—Lord  LAHonA.L8,  AT.R.,  said,  this  was  a 
motion  to  have  a  sam  of  mMwy  paid  to  the  plainHIT,-  ill 
rarfiuance  of  an  award.  The  questions  in  dispnte  in 
UM  snit  were  r^feVred  to  atbi^Bon  by  an  order  Of  the 
Goart,  and  an  award  tvas  mode;  and,  en  a  motion  to 
enforce  a  oompUanOe  with  the  award,  «  preliminary 
objeetion  waq  talcan,  &at  it  had  not  been  made  an  order 
of  Court.  Ttie  plaintifF  contended  thai  this  was  not 
accessary,  and  four  cases  were  refemd  to,  in  which  the 
Court  had  decided  that  it  was  not  neceeary  to  make 
each  an  award  dn  order  of  Court.  In  v.  Sagkl, 
Lord  Eldon  enforced  an  award  raada  en  an  order  talten 
by  consent  for  a  reforeooe,  without  the  award  being 
made  a  rule  of  Court.  In  Ha^geU  v.  Welih,  Hart, 
y.  C,  saidv  that,  wliem  aA  ordar  af  reference  was  made 
by  any  Court,  it  w»k  not  nectwary  to  give  the  Coort 
atttbority,  under  tbe  awdrd,  either  that  the  aubmiolon 
should  be  made  a  role  of  Court,  or  that  the  amrd 
alioold  be  made  a  rule  of  Court.  In  7!l«  JHa¥guie  of 
Ormeitdt  t.  JPimereligr,  Sir  John  Leach  recognised 
i^tar  T.  Sajit  as  an  express  authority  that  the  Court 
wonU  enforce  an  awara  made  under  an  order  of  Court, 
without  requiring  that  ^e  award  should  fitet  be  made 
«  rule  of  Court.  Abd  in  TWnw  r.  AriMr,  where  the 


the  award  an  iorder  of  Coorty  contfdered  tiiat  U  wss  ■ 
neoeaBBiy.  Noiv,  In  .5VUW  t.  iSs^  and  IWaw 
fliTMi*  tSw  i^itnoe  direwea  waa  of  aU  aattan  ta  d 
fennee  between  Aa  partlea  In  the  canae,  «al  ut 
reftrenee  to  arhitntlan  br  tin  pvtlH  «at  «r  cm 
InHawmr,  rTeMitwaa  anly atatsd-tliat  tbi on 
*aB  r«nmd  to  arbltm^n,  and  the  t^ion  it  Sm 
V.C.,  was  expressed  in  general  tenas;  bvt&rMi 
Leach,  in  The  Minjui*  o/OrtMieU  r.  Kbamnlif,^ 
that  Hih^  r.  ini  au  aiqpresB  aBthorltythitk«i 
not  neoesudj'  to  mhke  aocfa  ah  award  an  o>der  of  Ce«l 
and  thoogh,  in  Salmm  vi  OdMm,  diera  waianfind 
of  fttl  uatten  in  dispute-in  the  cmsa,  yectbe 
was  for  paymeiit  of  moihey  ^ont  of  coort,  and  tUi 
have  indaced  Sir  John  LMch,  in  that  cm^  t«  i 
that  tbe  award  shouM  be  ntwle  an  order  of  Ckit 
other  cases  bearing  on  the  point  bad'  been  foaoi 
«ai|  thenfoxft,  blst^ttioB,  tbM  themotlanfitf  «&■ 
the  award  oonld  be  nstuned,  thoi^^  tlw  imodkil 
bean  made  an  order  «f  Copitb 


V7CB4:HANGEbL0tl  <SNieRT  BRUGETg  COWli 

3Sx  parte  Biiixw^Y,  in  1-e  Tbm  Tau  or  Kui  i| 
SoDTH  w  ALBa  BbkwBrt  JoUfT-«XOCX  CmMj' 
At^utl. 

Joim  mek  OimipmAe  ITOnttyiy  Aai,  Mtt-M 

S, «  ShmnhOier,  enttftttitm  nMfoHaHmfiHbSM 

of  Aits  SShffw  W  fA«  CfaMpiOw,  d«r«Hi}m^ 
it,  B.ia»'Mmmiiui Member^ liUCmM/iirm 
to  buy  the  Sharee,  and  the  Sale  vai  am/mi  ml 
Pmrehaee'moiugf  waf  paid  by  B^entaro  | 
paaWf  tehichipasKd/ivm  the.Ojtee  </the  Sai0Kfmni 
to  the  Bands  of  ff.  At  the  tame  Tiau  linimm 
Shares  to  3,,  it  wu  aareed  that  B.  shaeHdHM^ 
Sum,  over  and  above  tie  Pitrehaee^atoii^ltmO^ 
pony,  and  D^mttwhes  of  the  Company  fv  ^J"^^ 
lent  were  handed  over  to  him-  at  the  Tme  fVA" 
TVansattvm.    The  Matter  held  the  Sale  kmm 
aitmxy^  a»d  maS.vpon  the  Lut  ofCtitmmi 
bta,m  Appeal,  the  C^Jieldt  that  a.  miMmm 
that  B^pnrehited  o»  Mr  'ewft  AttoUal,  mmf^ 
directed  the  Matter  to  remem  hit  Apart. 

This  Was  ft  motion,  on  behalf  of  Mr.  WiHiiai  Bi 
that  Che  deeisioB  of  Masked  Bnugham,  >hluiwmt 
with  the  winding^p  of  the  «fm  eftbaVabrfHi 
and  Strath  ^les  BiWary  Joiat-atock  CoiopKqVH* 
on  the  'Zm  Jnly,  wh«r^  the  aAne  of  the  MdyUlM 
Hoilwey  had  been  included  in  the  Ilstof  ebabimv 
of  the  said  Oompitey  m  a  oontributaiy  in  nv^  « 
tWBniy-five  shares,  wlthont  qualifioatloa,  night  m  Mi 
veraed,  arid  Chat  the  name  of  the  sdd  WiUlaoiM^ 
might  be  'iMdaded  tn  tbe  said  list  of  ceDtrilntirti' 
the  said  Cwnpaay  onjy  In  lespeet  of  the  d«k*. J«7 
lities,  and  lossM,  if  any,  qp  to  the  2Ttfa  'w*v3*^ 
similar  tnoition  was  also  made  on  behalf  of  ClnnwH* 

arM^BBoaMw* 


Company,  and  had  twenty  !ZOC  shans  isn^ 
them.and  they  paid  in  nMt  of  •m^  '*'"  ^''''w 
In  Pebnwiy,  MdS^  It  was  Maolvod  toisWf  ■•"■*25 
the  Company,  to nta  aa  201.  parsbaie, bntaiioiiiMBa 
thenrwstumonly  15;.waatobepaid;  sadeH&dnMj 
the  said  William  and  OiaiteB  Hofiw^,  took  8^5*2 
new  shares,  and  paid  151.  in  respect  of  etch  of  wen  imm 
Shortly  afterwarde-William  and  Charles  HoHweOeai 
desitotts  of  relieving  themMta-fiws  their  E^^J 
reopect  of  their  shares,  intimated  te  Hr.I«*m>"  , 
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u.ouwejr,  oemg  aariaea  ldm  laa  t^gupuiy, 
baving  *  snrphw  fiuid,  could  no(  legttUy  purcboM 
ibamy  dBcHaed  to  seU  to  tite  Cwnvmy  or  tke  dlr 
SoBM  lew  weeka  Aftmrrranta,  WiUwn  Henry 
I,  &  dinetOT' of  Ihe  Cbotpany,  pictpoaed  to  pdr- 
tbe  shans  ia  2^  ndivutnu  capacity,  at  piu ;  aocT 
Z7tb  Jute,  18<I2,  the  ahana  w«n  4alr  tiwafened 
«ni  fa«  gam  debnUiitM  of  tin  Cowpaur  itt 
i  ot  tha  pmchaae-iMmey.  AV  tbatime  pf  the 
.  WmUM  and  Quulca  uoUww  alio  advancad 
«^  and  imcfvad  dabentuM  of  taa  Gampany  to 
•nMmnt,    B(r,  Lqwtlier^  tbe  Company^  wcrctarpr, 
in  a  naat  povtioii  of  thflaaiRmsaotiane  Wil- 
«ad  Cha^  BoUwar.  Wi  aa  Mr.  Baekknd's 
aaeording  to  -tbe  undeffetan^Biw  «f  WiUawi  and 
1  HoUvwr.    Uadnr  tlieaa  oiwwMlaiHwa  tiia 
xndudad  Williaia  and  l^iarilea  Hallwty*a  naam 
iiafe  of  loontnbatonaa  .hk  MepetA  of  W  Aai«s 
'  qnaliificatiatu.,  .  . 

Ann  and  Q,  £.  AkimII;  In  mii^tort  of  ' Ae  notion, 
thai  there  waa,  nothing  to  fix  Mr.  Hollwey 
ike  kaowJadge  tbat  Aln  Bucklaad  acted  on  bahaU 
CMtpany^.m  imfoat^Mfcr.iBaahlaad  did  wiwtj 
tbat  tha  trvufer  pat  4ba  oppouto  party  to  tha  proof 
be  was  cogntaadt  of.  Ihe'pnnd^  'beii^  maae  oil 
of  tbe  Corapaqy. 

and  Terrdl,  for  the  official  manager,  in  sap- 
tb«  Iffaater'B  flndffig,  ai^gaed  tiw*  the  feet*  lad 
irrealatiMe  fconehiaioD  that  Mr.. iMlwey  mast 
ftM  sMve,  paitioularly  ftam  thi^iiaOt  of  toklng 
f>T  ^he  ptiea  of  tha  iharei^'  tiiai  tha  sale  waa 
latbaCpiapuiy,andthatithay  vmatbe  real  pur- 


"fctiGm  Briice,  v.  C.-^I  awume  the  nAtiire  of  flie 
tiori,  as  between  Mp.  Lowther,  SCr.  B^ckland, 
Company^  have  been  what  th.e  reapondent 
to  be.   xhe  firat  question  f)ten  ii,  whether 
stance  fliat  Mr.  Bpllwey  held  th$  efauwa,  he 
a  director,  affects  him  with  cpnstractire  notice, 
to  ofihinga,  that  HiC- Bu,ckland  purobaaed 
s  in  question  as  a  trustee  for  the  Company, 
of  no  d^ifiion  that,  has  gone  tbat  length.  If  I 
to  exercise  my  ovm  juc^in«it|  X  conindier;  a8 1  have 
'  that  the  fact  o^  Mi.'  HollWey  being;  a  $harehol{ter 
not  p.ffect  hlni  with  constructive  notice  that  Mr. 

n<I  pturchaaed  the:.Bhaxt«,.w,  a  tnutaa-for  the 
ipaiiy.    If  Mr^  HoUwey  belieTed  that  Mt.  Buck- 
was  t'uyiag  on  bla        aeooNBt^ao  notioabdns 
^  there  lanothing  to  shew  that,  he  U.tabiafl^ted 
notice  that  Mr.  Buckland  aQtnally  boughtior  tbs 
tpany.  It  is.insufficwnt  to  alleoa  ttiat  be»  aa  a 
nable  man,  might  brieve  tliat  Jfc.  Backlaod  had 
itereEt  as  aa  indiffidiuU  to  purebaee  itha  abntf^  and 
the  Cuffipany  were  to  banra  tbe  btn^    ,  b<»iiw»> 
^  the  )>urdiaaei-nioiH9',a&d  ttteraapon  tkaA-Mr.  Ldv? 
Iku-  pr.'i.u^  to  Mr.  HoPa^ey  ta  pitfchaae,iif  he  would 
Uke  di.Wi)tat«a.  I.  auk  of  ^ipion  that  a  leaao^able 
;  Hiniiaigbt.  believa  ao.    On  tlu  evideneo.  before  the 
'  Charts  I  cannot  cuoae  tatii*  oancIuMon  rtiat  Mr.  Holl- 

S'  tbd  not  believe  what  a  reasonable  man.might  baive 
eied  of  the  traiuaction-  Tbe  qneiUun  is  b  mixed 
4to<af  fact  3nd  of -law,  and  I  am  obliged  to  eoioa  to.  the 
1M  eoaeiuiActiv  I  can ;  and  burg  so  obliged,  I  &iq  net 
^  to  arrive  at  the  samettooclusiw  jaa  tlie  Heater,  and 
m  laaat  review  tus  report.  The  came  order  will  be 
Bide  on  the  other  motion.  I  make  no  order  for  varying 
tkt  finding  of  the  Master,  but  cmly  that  he  review  bis 


One  of  teveral  Oo-plaintiff» 
tion  of  tAe  Suit  up  to  »  pi 
instrucUd  the  SoHcitor  o/th 

htbifff  tmctihttntm  Aifaii| 
iROMdfAat  tAe  SolMtor  for 
d&radt9  indemnify  kimhtA 
UieSwIt.  TktHMomwm 
Wyche,  a  co-plaifitlff  In  tt 
ita  iastttutton,  and  acqaiescin 
In  till  the  iSth  March,  \U 
that  DO  further  proceedings  a 
as  a  co-pIaindfF.  Procaedinj 
ward*  taken  in  the  eui^  Wjn 
plsintiff;  whareuaea 

TiiB  ^Mkiter-Seiteifal  mi 
of  Wy<die,  raoved'  that  the  sc 
the  mit  might  be  etderad  to  it 
of  tha  aests  incaned  in  the  i 
IMS,  aad  f6r  the  aosto  therea 
sabmittad,  tha*,  where  it  coi 
to  the  oto  plainttffi),  the  i 
plaintiff  froai  re^KouilHU^  i 
adaaittod  bis  liabiUty  np-to  « 
deairaaa  of  ratfrtog  thaBceflN 
Hm  s«it.  For  thlB  pupeaa 
oourae  alrailar  to  tbat  pursue 
repudiates  a  anil  en  hiseoniiti 
b«ng  lustriHted  to  proceed  I 
apply  to  atriha  out  the  Bame 
and  make  him  a  defendant, 
party,  by  amandmemt  or  sup 
Y.Lm^^,  13Vea,67).  ^ 
Ihams,  (2  Cox.  240;  1  Ves. 
Beto  (u)  \  and  TarhKk  v.  W 
Sir  Jambs  Wioauf,  V.  C. 
costs,  abaenrfaw  that  Laa^ 
oonfurmUy  indtq  aodeia  pra 
Holiirk  r.  Jfolkiriy  [4  Abd<i 
iMtj^fe  V,  Isngittle  waa  cii 
instanee  of  a  oo-plalotifF,  un 
aato  protect  the  other  plaint 

and  other  patties  in  the  cana 

COUR-r  6V  QtrfeEN'S  1 
:  In  re  Jonf  Qxuwi 
A'Tl^rit'  ofHabeae  Corpm  aa 

lahofdftm. 
The  PubHther  «/  a  Xew^i 
vmfercd  to  attend  at  a  Gnm 
pubUaJun^  od  Artieh  teudi 
Mttitiedmeordiii^fyt  atid  I 
tike  (Mmi  did  act  ietimty  h 
tetapt.  "  ai&«M^p0n  J.  C. 
Author  of  the  Article,  am 
dlee.to  Qdal,- -without  a  Wi 
.  tie  Gaoler  eaat  fuihiiehcd  u 
.  tignedl^  the  Ideatauent'Oi 
.  GiltrtjMldeHJfe.  Wlierea 
htfore  ihie  Oeurtt  and  awu 
'  ^ ' an  Article  S^.  i  endwl 
uehing  the  taid  Article  it  t 
ie-ordeted,  that  J".  C.  bcy  j 
mitted  u  Prisoner  to  the  Gt 
until  further  Order"  A 
SidgieienduM  hapinff  hem  oi 
grants  for  qmtiina  iff 
that  the  JAeikenaM-wwern 
tided  in  the  Chaamy  Co 


.fSraf^  that  itn^fkkmilf  appwred  li^i  th$  Warramt^ 
Commttmat  «au  <m  A0lo/th«  CkamMny  Cowrt, 

Second^,  that  the  Chancery  Cemrt  Aommr  Avtkoriij/  to 
tommit  far  Omtm^t  atui  Aonn^  ai^tM^ed  tie  PubU- 
eaUon  to  tea  Cfotdmpt^lhie  Chtnitouidsutrmeiatkat 
AdjmUeafum. 

litirdfyf  tAat  the  Warrmt^  beinji  in  tieJFbrm  medhjrtke 
Chaneetijr  Court  of  the  idt  <^  Malt,  wu  Im^fiU,  though 
the  GommitBtmt  toof  not  Jor  a  certain  Time. 

£y  Patte4on,J, — ^  tke  Lw  4^  EngUrndt  no  Court  oon 
eommit  for  Qmtmpt,  kjf  Way  of  PumiJment,  exeept 
foraeertain  Tim. 

A  LatavpmkaCwari^  puUiiked  w^m  ike  Gamt  it  not 
tiUmfft  nui^  he  pmined    Proaest  cf  Contev^. 

A  writ  of  habeas  corpus  ad  subjidendum  had  been 
famied,  dioeeted  to  the  keefrer  of  her  Majesty's  gaol  at 
Castle  Stuhen,  in  the  late  of  Man,  and  hia  deputy,  com- 
manding them  to  hare  the  body  of  John  Crawford  be- 
fore this  Conrt.  The  affidavit  of  John  Crawford  stftted, 
that  at  a  Chancery  Coart^  holden  at  Castle  Rnshen, 
on  the  27th  Janaai7, 1849,  it  was  ordered  that  Robert, 
Fairer,  the  printer  yid  publisher  of  the  Mona's 
Herald  nevrapaper,  should  attend  the  said  Chancery 
Court,  to  answer  fbr  unlawfully  and  contemptaously 
printiufi;  and  pablMiin^,  in  the  said  news|)aperr,  an  ar- 
ticle tendinff  to  scandnliBo  and  defame  the  said  Court : 
that  the  said  Robert  Kargheroccordin^y  attended  the 
Court  on  the  15th  February,  and,  being  called  on  to 
answer  the  said  order,  he  admitted  he  was  the  printer 
and  pnhlisher  of  the  said  newspaper  containing  tlie 
article,  and  he  expressed  hisregret,  that,  in  consequence 
of  bad  health,  he  had  aot^ven  the  article  the  const- 
deratfon  it  ooght  to  have  received,  and  that  its  publi- 
cation slioald  have  given  offtoee  to  the  Court;  and  he 
then  tendered  an  apology.  Which  he  offered  to  pnblish 
in  all  the  insuhr  newspapers :  that  the  Conrt  did  not 
accept  the  apolc^y,  but  foHliwith  comniitted  him  for 
contempt  of  Court  1  that  deponent  thereiipon  arose,  and 
banged  permission  of  the  Conrt  to  state  that  he  was  the 
anthor  of  the  said  article,  and  was  willing  to  undertake 
tlie  whole  legal  responribility,  provided  the  Court  re- 
lieved the  said  Robert  Farther  ;  but,  at  the  same  time, 
he  declined  to  acknowledge  the  tight  of  the  Court  to 
act  in  the  vague,  informal,  and  summary  way  they 
were  doing,  and  objected  to  be  tried  on  such  a  chaive 
as  that  preferred  agaiiist  ^bert  Fargher :  that,  dis- 
regarding this  objtetiott, 'the  Goihrt' forthwith  com- 
mitted l£e  deponent,  and  Ire  v»i  Robert  Farther  were 
immediately  removed  from  conrt  In  tttstody  of  an 
officer,  end  taken  td  Castle  Rushen :  that,  after  re- 
maining hi  custody  for  three  hour^  the  deponent  re- 
quested to  see  the  warrant  by  whicTi  they  were  de- 
tained, but  the  officer  ahd  gaoler  admitted  that  they  had 
no  warrant,  and  deponent  thereupon  addressed  thtf  fbl- 
lowing  letter  to  the  I<teuteaapt-Govei-npr : — 

«CaMle  Rnahcn,  Thursday,  Feb.  Ifi,  l«4fi. 
"  May  it  please  your  ExeeUcnay^—Mr.  Fargher  and 
I  have  been  detained  here  now  three  hours  by  the 
officers  of  ooort  and  gaoler,  and,  on  applying  to  them 
to  know  by  what  warrant  or  authotity  we  are  sO  de- 
tained, we  are  told  there  is  no  other  tbon  the  verbal 
order  of  your  Exocllenoy,  and  that  the  fifaoler,  Mr. 
Cayley,  on  having  asked  an  explanation  of  this  firoita 
his  Honor  Doemstar  Haywood,  was  told  be  was  just  to 
keep  us  in  custedy.  ^ow,  .1  beg^  vi-ith  all  reepeet  to 
your  Excelteaoy,  to  say,  that  sucn  detention  u  most 
illegal,  and  that  thwe  is  no  l^al  warrant  whatever  fin- 
our  detention.  I  most  respectfully  reqoeet  that  you 
will  either  see  that  we  are  detidned  legally*  or  that  yen 
will  forthwith  order  our  liboation.  Thbre  being  no 
l^g^  wanant  agunst  me,  I  condder  I  woold  not  be 


arbitrary  and  illegal  procaed^igs  in  tan  case,  whielt 
wholly  nneonstetaticad  and  tfnwarrantable,  e*a 
the  Supposition  that  the  article  was  a  Iibd,as]i 
Excelleoey  described  6t  allowed  it  to  be,  amamfj 
Escelleney,  that,  in  writing  the  ulide  In  qatstioD, 
now,  I  was  and  am  animated  wHk  no  otBer  tkn 
sincerest  desita  to  uphold  the  law,  and  the  uttDtat 
spect  for  the  d^wty  and  aathbrity  of  our  (wtt 
justice.  I  have  the  nonear  to  be,  With  thegratot 
sfNict,  may  It  please  yonr  £xceUeb^,  ycwr  aoft  t 
dient  humble  servant, 

Joxof  CnawpoBD,  SoGdtdr,  DoogliL* 

That  at  the  end  of  seven  hours  the  gaoler  appeared 
warrants,  or  written  orders,,  for  the  committal  of  Bd 
Faigher  and  the  deponent  to  prison,  and  they 
therenpon  incarcetated  in  one  of  the  debton  rooa 
the  cItII  side  of  Castle  Rnalhen.  The  affidavit  the 
out  a  copy    the  order,  as  follows ; — 

"At  a  Chancery  Court,  holden  at  Castle  Bvha, 
adjournment,  the  l&th  February,  1319. 
»  Whereas^  John  Crawfovd,  of  the  town  of  Vt^ 
Toluntuily  appeared  bcfara  tki»  Comt,  and  ww 
himself  to  be  the.  anthor  of  an  artifele  poUUMd  I 
certain  new^pet,' called  *  Morfa^  HoiaU  emilti^ 
Isle  of  Man  AJVMtiaw,*  on  the  S4th  JMflv ! 
headed  '  The  Chancery  Govt*  and  to  ke  mpes 
for  the  nubUeatioA.  thereof;  and  wheois  As  *ti 
and  publiahing  the  said  artide  ia  a  •ootoflif 
Court:  it  ia  therefore  hereby  ordand, ihittki 
JohjL  Crawford  be,  for  aoeh  hn  oontmjk  uniM 
prisoner  to  the  gaol  of  Caatie  Rushen,  tMntiM 


until  further  ordor. 


•'CHAiuaHo* 


That,  en  tho  10th  FebmaT^,  Robert  FatgkrfMBB 
a  petiitton  to  the  said  Coint  of  Chanceif,  b  idii 
he  repeated  his  apology,  and  he  waslihenvN 
tion  of  hia  jioduog  bail,  hinaself  inrtO/^aodtm 
ties  In  SC/.  each,  that  he  would  demeaaiuMdti 
decorum  and  respect  to  the  aeveial  coiMi  rf  jn 
in  the  ide'for  tne  .mce  M  twelve  admit 
In  tliia  tenn,  (^ril  lA}, 

Peaeodb  moved  fbr  a  rule  calling  apon  tkfnanMt 
of  the  above  «rit  to  ahew  cause  why  the  mi  v!^ 
should  not  he  quashed,  on  the  groaad  that  it  m 
issued  improvidebitly. — ^The  affidavit  of  Mr.  CbrniM, 
the  oletk  of  tiio  council  iti  the  of  Mao,  stated  Ikiim 
was  an  advocate,  and  well  acquainted  with  the  edsv* 
law  of  that  istend:  that  the  Court  of  Cbniev3r(<n 
Isle  of  Man  waa  a  eorfrt  of  reootd,  baviiif  jmiriWiM 
throughout  the  whole  of  the  Ufond :  that,  Brtb«  e» 
moa  law  of  the  island,  the  aaid'  Coort  baa  power « 
panishporttesfereontemptof  it8aufljorilT,aDdSif«» 
temptuousbdiariourtowardait:  that tbrnsod tfowa 
pvotteding  in  such  eases  wBstemakieanileerjailgnai 
declaring  the  party  to  ha  In  contempt,  Aid  aaildiv 
punishment  aatiie  Gotirt  might  de«u  pmpov^ica  m 
or  judgment  was  eataeed  inabookiatlfeBtAHiw*" 
the  said  idand,  called  «Tha  ChaoceiyBoiib:''  tiial  ■ 
warrant  was  granted  by  the  Cevrt  for  fh4^ipRbBM|S 
or  imprisonment Df  the  pkrtjt;  but  if  thep«ty*uw 
pivsent,  and  ordered  by  the  Conrt,  wbeti  F?™*''^ 
aenteoce,  to  be  taken  into  onstodv  of  the  oftcen  of  w 
.Court  or  of  the  gaoler  Of  Castle  Roshen,  a  wpT*' * 
mle  or  JodgmeDt  waa  made  out  mid  certified  by  the  c«* 
of  theRo]£i,^'lil«hwa8  atuffic>entautborTtytotbepri>- 

per  oflieer  to  apprehend  and  imbrison  the  part/:  that,  7 
the  common  law  of  the  said  island,  parties  in  cwJfPj 
of  any  of  tlie  Courts  were  committed  tothe«ol«C«« 
Bushea,  and  do  period  was,  in  eeneml,  fixed  for  Ibetr  r»- 

■     ■   ■    '  ■  '  '  '  'Pto*" 


Mit  th^  obtained  such  rds_—  -r — i.  > 
the  Court,  and  shewing  that  flwv  had  wpwj™ 
the  judgment  of  which  they  had  acted  m  oonlMV^ 
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intk  sndi  tertn^  as  tbs-  Genrt  snght  deem 
jr.  ilnt,  the  writ  of  fa»1«acor|nis  ai  sub- 
does  not  nm  hitb  tke  Ide  of  l&ui.  Se- 
Uy,  tlM  matttfn-  staMd  in  tibe  affldarit  nhaW  that 
sb  a  case  in  whkh  the  juil^  n'ovld  hot  hare  imed 
tvrit  if  CBBM  had  bden  shewn  againat  It*. 
%.  Tax  CoTOT  gnuited  a  rule  t»  shewcflnaeu 
^i^^raBtttf  BOTT  ihewed-  oawe^Fint,  the  writ  of 
pribeaa  cotrpiK  ad  rabjicicBAnn  lies  to  the  Isle  of  Man. 
It  h  said,  that,  though  sect.  1  of  Btat.  56  Geo.  S«  c.  100, 
itenttDiia  the  Ide  of  Mao,  it  dees  not  «stpnd  to  this  par- 
tlar  case.   But  the  vrit  is  not  given  by  any  statnte 
be  statutes  regulate  the  return  only.    It  is  a  high 
gedial  writ,  running  into  all  parts  of  the  Eang's 
tunions,  (S  BI.  Com.  ISl),  and  therefore  it  runs  into 
i  lale  of  Man,  wJiich,  befere  stat.  C  Geo.  3,  c.  26, 
i  part  of  the  King's  domioioDS,  though  not  part  of 
! realm;  (Lord  Hardwicke,  in  T^eSishM  of  Sodor 
tMan  V.  The  £arl  o/Deriy,  S  Ves.  sen.  8d7,  Ml); 
and  no*,  by  stat.  5  Geo.  3,  c.  26,  all  the  royalties,  &c. 
'ftbe  Isle  of  Man  have  becBi  vested  ilk  tliB  €r^4m  of 
id.   There  Are  instances  of  the  writ  going  to 
<l*Vin.  Abr.,  "  HabeaaCorpuS,"  B.e,pl.t,3, 
t7;  lAieonpnouti  1  VeM.  907;  MontaRtK,  O.  J.,  in 
iani  Boant^s  ttase^  Cro.  Jae.  643).    In  Bafi.  Abr., 
ibeas  Corpva/'  B.  2,  it  id  said,    It  hath  been  al- 
jr  obafcrved,  that  the  vtifc  ofhabeaa  corpus  is  a  pre- 
itirt  writ,  and  that  therefore,  by  the  common  law, 
'les  to  any  part  of  the  Hinj^s  domisioM,  ibr  the 
<nf^  to  hare  an  accooot  why  any  of  his  tfubjects 
^    a  nn]msDeed.  ....  Hence  it  waa  holden'  that  this 
•wii  lay  to  Calais,at  the  time  it  was  sdhjeot  lolbe  Khig 
*  of  Eoglsnd."   {He  also  cited  note  (a)  Ibid.,  in  the 
ijtia.]  The  act  f»  tthieh  the  party  Is  iMpiieoned  is 
t^eim  to  baa  contempt,  for  which  an  indictment  or 
lim  wtsald  lift,  ah&  Iherefore  it  is  not  within 
'V,.  •ft»«ueption  in  sect.  1  of  stat.  AO  GeouS,  c.  ]O0 ;  at  ell 
/_iM«ti,  the  party  mnet  be  brought  bcftne  the  Covrt. 
'   ,<^&M*e  Mmrtim,  9  DoWl.  194).    \Ei-le,  Ji— Upon 
J^gj^nmanA  pdint,  it  will  be  better  tiiat  Mr.  Peacock 
\mAm\i  begin  as  if  he  was  shewiiig  cAaae  againat  tile 
''-■Binf  of  the  writ.] 

rPeoBoei^  00Dtn.~FiTSli,  the  writ  of  Iwbeas'eorwflBad 
jieienduid  will  not  ran  intd  the  Icde  tif  Man.  There 
cdisttnctleu  'between  the  Isle  of 'Man  and  the  Ohan- 
islandr.      The  Isle  of  Man  is  a  diMnot  territoi^- 
i£ogland,  and  is  not  goreraed'  by  ourlaw*;  neitiwr 
r  any  act  of  FarliinneUt  extend'  io-  It,  nnlew  It 
Ipmiciilarly  named  ther^.**   (1  Bi.'€ofii;  106.  and 
■**Tbe  Isle  of  Han  ts  no*  TOrt  df  the  twlm  of 
(Lopd  Hardwiclke,in  The  Bish«f>  9fS(idor 
^Man  V.  The  Earl  ofDefiw,  2  VBe;i©li,  837,  360). 
he  Isle  of  Man  is  not  named  In  stat.     Car,  t;  c.  2. 

ismentiionedin  sect.  lOefetat;'^  Gtar. 3, c. 2, and 
rKwtsi  1  and  6  of  stat.  M  Geo.  8,  c.  100.    In  Varus 
1>£MnV  cosq  (7  Q.  B.«e4  ;  &Jur.  393y  394)  the  Im- 
^ ,  !«daB.«f  ihe'Conrtwes,that'tbewritisBUedtoJersey, 
'.oteortmlOD  la.*i.  Whereapartyhasbeen  committed  for 
^"j  Kantemptof  CDnrt,the  Writvnly  nius  at  common  law. 


'/iilid  40Oeo.^afS8/|  Secondly,  the-party  is  latvfuny 
^prisoned,  hufii^  ntm  mmaoiitted  for  a  contempt  by 
tkfl  sentence  of  «  eoart  of  competent  jurhdietion. 
iCarus  mimm'M  cage,  T  ^  B.  984;  »  Jur.  9M).  It 

*  A  Bammons  was  taken  oat  on  the  15th  Februarf,  retnm- 
lAle OD  the 22n(l  March,  but  irat  not  serred  'on  the  Lieute- 
aut-Govemor  and  the  keeper  of  the  gaol  until  the  lOth 
lltTch.  The  sammona  was  not  attended,  nor  was  any- reason 
■signed  for  the  noo-atteudance,  aod  the  writ  itsned  on  the 
Mth  March. 


How/'  U' is' headed,  ''At  a  Chencfli7  Court,  holden 
at  Castle  Rnshen."  The  affidarit  tnata  his  Excel- 
lency as  judge  of  tlie'Govrt,  and  shews  that  the 
party  was  oomnritted  by  hie  Excellency  by  order  of 
the  Conrt  of  Chancery.  The  order  of  the  Conit  is 
good,  thongh  not  signed  by  the  judge  of  the  Conrt. 
(Et!  parte  Van  Sandau^  PhlU.  44fi,  446 ;  9  Jur.  193). 
This  Court  will  take  judicial  notice  of  the  laws  of 
the  Isle  of  Han.  [He  cited  Johnson's  View  of  the 
Jorlsprudence  of  the  Isle  of  Man.1  £P<ift«>of),  J. — If 
the  party  was  to  go  into  conrt  and  make  an  apology, 
the  Court  might  say,  "That  is  nothing  to  ns;  j^ou  are 
committed  until  fnrther  order."  The  committal  by 
magistnrtesis  until  the  party  isdisehaiged  by  due  coarse 
of  tfw.3  The  Court  will  not  assume  that  the  judge  of 
the  Court  of  Chancery  in  the  Isle  of  Man  will  act  coi> 
traiy  to  law  or  to  its  own  practice.  Suppose  the  Covit 
of  Cnancery  here  committed  a  party  until  further  order, 
this  Court  would  not  sit  by  way  of  appeal  upon  it. 
lBren€m''$caaa,  IOQ.B.492;  11  Jur.77S).  InReClarhe 
(2  Q.B.  619;  G  Jur.7&7)  the  commitment  of  the  party 
was  "until  he  hath  answered  and  cleared  bis  contempt 
and  theCourt  make  further  order."  [He  also  cited  toe 
case  of  The  Sherif  of  Middlaes,  II  Adol.&  EU.273;  4 
Jur.  70).  Writs  and  mandatesissoed  out  of  the  superiw 
courts  acting  by  the  authoritv  of  the  common  law,  need 
not  shew  their  authority  on  tne  face  of  tbem.  ( Gotseit  v. 
Howard,  iu  error,  10  <^  B.  411,  463;  11  Jur.  760, 760). 
In  that  case  the  oommitment  was  general  for  contempt. 
[Ue  cited  Bolroyd,  J.,  in  Rex  t.  CHementy  (4  & 
A.  218,  232,  2331]  To  publish  a  libel  of  one  of  the 
superior  courts  at  Westminster,  not  iu  its  presence,  is  a 
contempt,  "  Kothing  Is  more,  inonmbent  upon  courts 
of  josttca  than  to  preserve  their  proceedings  from 
beingmisrepresented.'^  (Lord  Hardviicke,  in  Case  291, 
2  Atk.  4G0).  [Pa<(f#on,  J.— ThU  is  not  tike  a  com- 
mitment  for  not  aDswerioA  because  that  is  in  the 
nature  of  civil  process,  and  the  party  is  committed 
until  he  shall  do  what  he  is  required  to  do.  But,  In  the 
case  of  punishment,  is  it  not  necessaiy  that  the  com- 
mitment should  be  for  a  certain  time,  as  in  Rtx  t. 
Jatnet,  (&  B  &  A.  894)1  In  Re  Claris  (2  Q.  B. 
010  ;  6  Jur.  757)  the  commitment  was  not  by  way  of 
punishment  merely,  but  to  enforce  an  answer.  An  at- 
tacliment  is  in  force  until  the  contempt  is  puiged.]  A 
court  of  competent  jurisdicttoa  has  power  to  commit 
until  further  order.  In  Van  SaMa«*a  cat*  [Fhill. 
446)  the  warrant  was,  that  the  party  ''do  stand  com- 
mitted for hiscontempt"  generally.  tPaeei<m,J, — Was 
the  point  taken  in  that  esse  ?  Erie,  J. — Magistrate^ 
having  a  fecial  authority  contrary  to  the  commop 
law,  must  shew  that  they  do  not  contravene  that 
authority.  If  a  magistiiate  commits  for  contempt  of  a 
jurisdiction  which  he  is  exercising,  does  he  not  com- 
mit by  virtue  of  a  po>rer  given  by  the  common  law? 
Coleridge,  J. — In  Rex  r.  Jamet  (6  B.  &  A.  804)  the  jus- 
tices Were  not 'sitfiing  under  an  ad  of  Parliament,  but 
under  a  ocr*  minion  oftbepeaoe,  and  they  committed  the 
party  for  insulting  the  Court.  Bifppoie  an  indietnleiit 
Bgilinst  tliis  party,  with  *  count  trttmng  the  Offence asa 
Iwd  opon  •the  Couft  and  the  adminlstntloB  of  jvlttc*, 
could  tne  ooinmitnient  hi  ^uestiMi  lie  pleaded  as  an  an- 
swer?] The  powet'  of  cominitinefit  is  intrusted  to  the 
Court  for  the  pvrpose  of  maintalning  its  own  autho- 
rity. [Erie,  J.— The  imprisoorhent  of  the  party  mi^fat 
be  resorted  to  as  -a  protection  of  the  Court  from  being 
disturbed  by  hSm.  In  Rex  r,  J>at>iton  (4  B.  &  A.  329) 
the  defendant  was  fined  for  contempt.]  The  affidavit  tit 
Christian  states  that  this  commitment  is  in  accordance 
with  the  constant  practice  of  the  Court  of  Chancery  in 
the  lele  of  Man :  and,  if  this  sentence  Is  not  warranted 
by  the  law,  the  remedy  is  by  appeal  to  her  Ub^^ 


scrapes  coouuHu  ny  niaguunwea,-UM  lanwi^  w  va 
\uog  ap  the  wamot  «F  oonuaitnigoifc  oiBtkBvri,  for 
the  pnrpoa*  of  ^mBlring  it» 

^tieM«/(^  QODtM^  OB  tha  flMOi^  peiiU.— Tbm  ia  na 
iiSumoe  between  a  oonvitMMit  tat  oonUinpt  by 
wgiatntes  and  &  conmiltiieQt  £ar  ccntemst  .by  the 
GoiLrt  of  ChajMceiy  id  the  IsU  of  Uwli  £ven  tbia 
Ca«zt  cannot  unprison  mtil  fttBtheo  oxdai-;  thon^ 
if  a  party  ia  gnUijr  of  a  otntanpi  in  tiw  face-  of  tW 
Cnut,  be  is  KimBtimflB  wmilted  fits  wfe  cutodiyi 
mm  IM  is  bHwgb*  ap  to.  be  amtmmi^  If  th«  eon*- 
tonpt,  as  in  ^ia  csm,  waanot  cMnmitted  Sallu  Anb 
«f  tna  Court,  tbene  ia  a  tnal  before  the  Haafcer  npoa 
fatemgatOEiflS  exhibited  hj  him,  and,  vpoA  a  «er- 
ttfieate  of  the  mattai^  •e&taiuM  is  jwaaed  rar  fine  and 
bnpziaonmentii  w  for  &  unun«n-kw  offtnoe,  Tlio  opiy 
OuepUon  is  where  the  party  ia  iaumsooed  fbr  non- 
yajnient  of  costs^  which  u  oenaidexed  in  the  natnie  of 
a.  oa,  aa.  [Oohndgef  J. — Where  a  party  was  brooght 
before  me,  when  sitting  at  Km  Pmoy  for  a  oontenpt  «f 
Court  not  eommitled  m  the  iaae  «f  it»  I  eawnined  a 
'■itoeaB,  uad  sentanoed  the  parte  to  iaqmsonmetit  foB 
flMnni  day%  with  tha  adviaa  otXotd  Dounan.  £rie, 
J.r— <!■  it  not  oemmsa  to  oonuDit  indefiaitBly  in  tha 
fink  inetanc^  afler  Ifae  party  Ium  ben  c^ad  upoa  to 
answer  for  the  contempt,  ana  ml  the  foUowisg  momiBg: 
1m  is  hrcnght  up  for  a  final  adjudioatimn  A  party 
must  be  commiUed  for  a  definite  Uma  in  the  first  in- 
Btanee;  he  midU  |>e  coramiitted  until  the  fidlowiag 
aotning.  In  Conu,  WiUotCa  com  (7  Q.  B.  084;  9 
Jvr.  894)  the  cenuaitm«it  was  until  the  party  should 
make  an  apolcq^  and  pay  a  fine.  In  Japofan's  tone 
p6Q.B.  492;  llJur.775)  a  perfiectiudgment  had 
been  given  by  the  Court  In  Jersey.  There  is  no  writ 
of  error  upon  process  for  a  contempt  of  Court.  No 
Court  has  a  right  to  commit  for  contempL  unless  the 
offence  amounts  to  an  obstruction  of  the  proceed- 
ings, OT  unless  the  contempt  be  in.  foce  of  the 
Court.  (Rsx  T.  R«hI,  1  Str.  420;  R«x  t.  Poeoct^ 
Id.  1157)-  The  only  case  in  which  a  Court  has  com- 
mitted, by  attaohment  for  a  libel  published  out  ot 
court,  is  Re£  v.  WUat,  (8  Mod.  123],  in  which  die 

Srty  appeared  and  confessed  in  court  that  he  -was 
e  author  of  the  libel,  whereupon  the  rule  was 
ffisehaiged  against  the  piinter  and  publisher,  and  the 
mthor  was  committed  until  further  consideration  of 
tha  matter,  and  witlun  a  few  daya  afterwafids  he  was 
bMaght  into  court  and  fined.  In  the  bo«^  of  Ordi- 
mnesaud  Statutesof  the  Isle  of  Blan,  a.i>.  1736,  there 
is  aprohibitioB  of  imprisonment^  exoeot  on  cause  sluwn, 
&a  Further,  it  does  not  Buftcientiy  ^>pear  that  the 
omwutment  was  by  order  of  the  -Court  of  Chance^. 

PanBBoir,  J.— I  am  of  o^woa  that  this  -wrte  of  fafr- 
bsas  oonmts  will  nm  iiUo  flu  Isle  of  Maa  at  amunan' 
law.  AD  the  aasia  dted  ok  this  pointy  on  behalf  of  tha 
nuder,  were  before  slat.  0  Geo.  e.  by  whloh  liia 
Ilia  of  Man  and  tha  ialaads  theimmMi  appertainingi 
were  vested  uoalienably  in  Uie  Crenvn.  In  SVu-Sakep 
1^  Sudor  and  Um  r.  Tia  Earl  of  Skxi^  {2.:^^^  337, 
aSlJ  it  was  said,  that  the  i^  was  part  of  the  da- 
aunions  of  the  Kings  «f  £o^nd,  and  its  rights  iwere 
disDuased  in  the  Court  of  Ckuetffy.;  thaaghinthetime 
of  Qiarles  II  it  was  otiierwisew 

Tb«o,doesthc  cemiaitmantappcac,upaatheaG&davita, 
to  be  in  moh  aoase  t^tbe  C«UKt«nght  toissue  the  wril2 
Xbe  first  ot^ection  is,  thaithis  ss  npt.awiamuitofooak- 
Butment  by  the  Court  of  Chanovy  ia  t^e  Isle  of  ^ftan^ 
Bat  I  think,  it  (Ban  hacoUtcted,  ixom  the  Dai^tixe  of  f»f$A 
in  the  affi^vits,  that  the,  D«)Buty-Govarnor  SomBd  a 
constituent  part  of  the  Court  (a-Chanf^.,b«ffu;a  wluoh 
tha  uinlicant  appeared  ;  and  it  is  ckac  that  the  appll- 
out  hunsdf  tnatsd  tha  trilmaejl  hefora  iriii«h  ha  ap- 
(saied  as  the  Court  af  Chuoay.  Tha  wanaat  ma 


ue  ae^  qi  tae  i/ourv  ner  »  appears  u  aanr  moi  ttfl 
ooai^  and  sJlI  took  fdaoe  on.  the  aaaue  day.  Itdtwiri 
appear  that  the  verM  coauut«iaiti^u«b«aaMdei| 
to*  fijTst  iMtance  was  until  fnKhei  trda- ;  hut  thi  m 
Eont  nubodies.tha  foriaec  order.  It  is  irapM^  ag 
to  see  that  this  was  a  cMnrailaiint,  b  j  the  Ctnt  i 
Cbaaoerj,  of  the  author  of  a  wHtitag  which  that  Cnri 
a^udged  to  be  a  libel. 

Than.  U  is  aaid  that  the  Casrtof 
Han  has  no  power  ia«onunitfi»alibiA 
tha  face  fffth^Oaart^udthsvaisnaes 
thepoiat.  Theoaasof  ToisjSMdlmi        .  , 
to  have  hfMii&owMof  that  sart»  VhsthertbeliM 
print,  or  not,  makes  no  dMSarettea.  I&thoesae  sfilm 
Almon  (Wihn.  m)  than  Sa  aa  of&aian  of  WilM, 
in  which  there  is  great  leanuBg  j  thiw^tbt 
having  been  dropped,  judgnwnt  was  wvar  di 
is  shewn  in  the  coarse  of  that  «|HXiiMi.  that  %  Cout 
power  to  puaish  of  centempt  fora  VM  ■ 

It  DubUsbed  whUe  ttM  Cwirt  is  notalttiag.  Bstit 
ooly  necessary  for  as  to  be  satisfied  that  tha  Cooti 
Chanosry  in  the  Iida.of  Han  hsathe  pMvercfr  ^ 
ting  for  a  oonitenipt,  and  I  tfahiktMfaylava 
has;  whether  the  doenmaikt  ana  a IM sra' 
tbe  Couxt,  it  waaftv  the  Cowt  itself io  dttenisk 
Ins  been  s^j  wU«at«d,  by  ai  eonri  af  oompdedt  >i ' 
tion  to  be  a  oontempt,  aad  we  eanaot  narinr  tut 
dieation.  If  tlh»R  is  aoHtuig  yttOb^  In  ths  iiaa 
manner  of  the  warranV  we  cannot  iatezfeiak  a 

The  queGtion  as  to  t^  fom  of  the  wairsnl  iv*^'M 
a  couwitsoeiBit  of  the  party  "  until  fnrthKario'iqMV 
I  think  this  must  be  demned  to  be.  a  csnusilBiBttaK 
way  of  ^uoiahmeni,  and  not  for  the  .^nr^tf  pmn* ; 
ing sdisturbaaca  <^  the  Court,  whidi  la iailiBiMii 
ratW  proons  than  puaishment,.  and  tfnato  it »  j 
quires  aa  mncb  oeTtaiBtpr  aa  a  «imtwOTi,js^aisllk 
vitiated  by  the  want  of  ib;'  as  in  jKar  v.  imot  (&& 
&  A.  Sd4),  where  a. warrant  of  twa  juslicMijf™ 
a  party  was  committed  «ntil  ha  shauU  W  Mb|H 
by  dti9  OQOraS'of.  biw^  waa  hdd  ha^ihaaanrdwaw* 
no  duacoane  *d  kw  af^llcahle  to  Uia.cssk  hkm 
that  that  doctrine  daw  not  amdy  to  aefMairM* 
because  a  commiiiaent  by  order  of:  fusUaaavt*  i 
broughtttp^yoe^iianci,.BBd  qaashed.  Haabtnt 
consiaeratioa  may  make  adidtinttion  betisaa  tk  ti> 
cases,  I  WL      psc^arad  to  say  4  hutl^nk**" 
court  in  this  couotry  can  oonuxdc  iae  a;  aaaaBft,  if 
way  ^.punishnwut^  exeebt.  fiu*  a  ontaatim.  n 
Van  &mdfi^t.  com  (aa  raported  In  RuIL  ie*).tks 
wsfrant  of  comBsitsQwit.  was  not. for  a  csrtsU  tiM| 
thera does  net«  hpweveiv  si^tst  to  haw^asnsayoa 
ciiauoQ  .upon  th*  ralidiiy  of  tlu  t^iAet  talhs  Qw*  * 
Chancwy,  or  in  this  court.   (  Van  .fisadaa-T. 
e(ie.».773i  «;r«r.2»6).  ButAeolftisMited*;*; 
affidavit,  ftf  aMiaoa  aonratwnt  with  thfriawMMgMj 
the  Court  ofCbaimiK^bt  Jlio  IaU.itf  Iba,  that  Am 
is  the  ordinary  form  01  conunitment,  accoidiog  to  tw 
courap.o£prac%e^f,th5t  Cpurt;,»iidwaV«>*^r 
law  of  that  Island  differs  in'  some  respfcU  am  t« 
law  of  England.   We  nraat;  tlitrefore,  tike  it  to  beth* 
law  of  thwt  istaad,  and  ws  ara  bauad     iW^ft  ** 
in  Guru*  WHmm'tMU^,  (7     B.^s  »AuLdai)- Ve 
caano^  ther«fora,.say  thai  this  wamutf  ubs^a'osnkf 
te  theOawoCthatialaDd.  Wh«tfa«r*tis.«nDaB8nir 
not,  ia  another  .^uestian.  InVoxdn'lagttiA'aj^" 
habacis  corpus,  ws  .mist  see.  that  thcvscnnltf 

EasR,  J.t— As  at  preeeat  saviaai^  I  *ff5I 
with  my  Brother  Ptta^  that  tbis.  wiit  jata"? 


In  E*  partt  Sandan  (9  J«r.  193)  sad  Vat  Saim  % 

3Wwsr-<6  Cb.  WS,  776,  9  Jur.  m.  W)  ^jffj' 
stated  to  baubeea.  that  the  psitvahoald  be  flOHWM 

tiLtbsforacr<ateofthiaGamti!*'  _ 
t  Coleridge,!.,  bad  left  the  eoort  to  attnd  at  CteatA 
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U  Lord  XMifefleld  1■y^  ip.tSW\**  Tbei«  Is  no  doubt 
Kto  the  pbwvr  of  tUi  Coart  wfama  ifae  ftlaee  !■  under 
le  mbjwiliio  dF  tlw  Crawn  of  finglani] ;  the  only 

■ntion  IB  u  to  Iht  ^prietv  We  cannot 

lad  ziahtu  tarpVk  to  SeotlsM,  oi-  to'the  Kectorate; 
lot  to  lAhnd,  the  Ido  of  Msn^  the  plantdtfMis,  and 
^  nnee  th«f  itmot  the  Dnehy  of  Normand  v.  they  hare 
m  conndend  as  annexed  to  the  Grown  in  some  re- 
Ma)  to  Gntmsw  and  Jewey  we  ni4y ;  and  fcrmerly 
fcbrte  Calids,  -which  wm  a  eonqnest." 
.tten,  t*ki»f  it  m  the  ordinary  cane  of  a  writ  of  ha- 
mmpm,'W  hAve  to  we-^heiher  the  party  has  heen 
■anNnd  hrs  lawffal  'ordw  of  a  court  of  competent 
artbdrity.  W«  hs+e  notWw  to  do  ^ith  the  prepriety 
fHa  decMon ;  we  hava  only  to  bee  whether  the  an- 
jjidtyeiirts,  anH  whethar  it  has  heim  exercised  law- 
tty.  1  h*T»  no  doubt  that  djeCottrt  of  Chancery  in 
hide  of  Blan-faad  oomnetfint  aotftotity  to  commit, 
KHbstsatial  gTonnd  of  tne  eonmittnent  Mug  a  con- 
tattofConit.  Every  tribooalhaa  the  power  of  com- 
HBplbrVtmBiiteinptsnvpferMnwhodoeaan  act,  in 
jkifmbn  of  (hat  Cotrt,  Intetfertng  With  fts  anf  hoHty. 
pparty  was  comaltt«l  ibi>  a  libel  pnbHshed  not  In 
fc  fcpe  of  the  Cowrt ;  and  aecondhig  t«  the  riabomte 
#um«fWiimot,J.,  r«fci»a  to hymy Brother  Pat- 
a  laiel  upon- »  tenrt^  althoafrh  pnHlshed  out  of 
M»  Mtf  he  »  oontenpt;  m4  It  to  evident,  that. 
mmfit  nat  pahliifaed  wliat  the  Cottrt  to  aittinr,  it 
•jtaTea  strong- tandenoy  to  panlysache  authority  of 
JeCoOrt.  ThaCWtofGhancaryinthelaleafMan 
niMvmmnI  that  it  was  its  doty  to  oommit  the  party, 
■nnaauiotivTiaw  the  deOtoion  of  that  Court. 
^n^doM  b  appea*  tiiat  the  pow«r  hM  been  exer- 
aw  ii  a  form  clearly  void  ?  In  Howard  r.  Qemtt 
«  wor,  ao  B.  411 ;  11  Jor.  7«d).  the  doctrine 
wiiirf  dowDj  that  anperior  trihanoto  have  the  power 
»«itte  theb  own  Ibtnu;  bat,  withont  Jayhig  down 
W4Mtrine  on  the  pnaenfr  oee&aion,  it  ia  enoach 
«**  a&davSt  statea  that  Oie  form  of  the  warrant 
33""*ha  to  du-foim  naoallyadopted  by  the  Court 
fOmttry  ha  iha  Isla  of  Man;  ami  we  liavB  to  de- 
™» whetl|cr  it  to  nepettaiy  that  the  party  ahooH 
"j-Aargrf.  ThacawWenrfionof  thfaOTdw  fa  the 
w  ai  thai  of  the  form  «(&  sentence  fw  contempt, 
••wMitahooH'  he  ttniU  further  order,  or  whether, 
■"•fint  oecashro  on  which  the  party  to  brooght  be* 
•  tfceCamt  he  ovghtie  bo  oommitted  for  a  de6nite 
Jj-  I  am  of  opinion  thbt  "ttio  form  of  this  warrant  fa 
jwra&rm  ;  toidif  fchie  bad  beenanMpBeatiotftoM 
uwwiit  of  habeas  eorpua,  w«  ihould  have  an- 
"^the  ap^lieailon  in  the  negative;  and  this  herflg, 
■jw**  tha  Bsmo  applicUion,  wo  ought  to  luiake  the 
*»«wlote^ 

^«^0B,  J^lly  Bkrotker  Coldridge,  who  is  gone  to 
tnm  With  p»  In  th«  opinion  we  have  ex- 

**nNGS  IN  BANC  APraE  TRINITY  TERM. 

*^  IMw- W  Phtntifprmd 
rfiSL'*^  «w»  «9»pafeJ  kkn^  upm  Oe  Order 
TJ^'Wiat,  jV  fi^iehmc  eerUttn  Bmuet;  apd  the 
.^g*yyi», iAat  ikt  Jkn&ea  htionged  to  f.,  and  iket 
y""nf  ^  cotttr0e$9d  with  Dtfmdam  ds  Ag«a  qf 
^V^B^  tJua  Plaitaif  could  tutgite.  m  RmL,  En- 

T^^l  inmm  such  BviOMM  weM  to     «Mw  P4int 
J"  Wifawi  hetioem  the  Partus. 
T^***"**  ofEvideitee^  uhich  tw%i  attto  be  irre- 
m  Grmnd  for  a  new  THaL  «A«r«l4e 


fere  Wigfatman,  J.,  at  the  Sittii^  at  WMtmlnitar 
daring  Trinity  Term.  svUenoe  was  riven  on  the  part 
of  the  plaintiff  that  the  defendant  had  ordered  the  fim- 
h»T  to  he  sent  to  oertBlahoBsaa  in  Clasendon-read,  which 
were  then  being  bnilt,  and  that  the  timbn- was  detivered 
there  on  the  12th,  Itfth,  and  ISth  of  July.  For  tfaa 
defondant  evittonce  was  given  that  the  housea  belonged 
to  one  lEInlayson,  not  to  the  defendant,  and  that  the 
pMntiff  contracted  wUii  ^  defendant  as  agent  tot 
Fmlayson ;  and  evideDce  was  ofivred  of  the  payment  of 
two  Bams  of  200<.  and  SOQf.  to  Fii^yaon  by  one  Mb- 
berley,  who  was  a  nHoItor  for  eeitaln  persons  at  Soatli* 
ampton,onaecoantofaiDU»^age.  It  was  objected  thit 
the  evidmce  of  Moberley,  as  to  what  took  place  between 
him  and  Fintoyson,  was  iuadmtoslble.  The  leaned 
jqdge  received  the  evidenee  eondltionaUy,  bat,  at  the 
cltm  of  the  defendaat*s  case,  told  the  janr  that  the  fSMt 
of  the  payment  had  no  bearing  upon  roe  case,  as  tiie 
defendant  had  failed  to  connect  it  by  other  evidenee 
with  tilie  matter  in  qaestion.  The  trial  having  been 
adjoamed,  on  the  fononing  day  evidence  of  deolaratioin 
made  by  the  defendant,  uat  the  hooass  w»re  his,  was 
offered  *in  reply  on  the  part  of  the  plaintiff,  bat  the 
learned  judge  refused  to  lecaive  the  evidence;  and  a 
v<erdtet  was  given  fbr  the  defendut.  On  a  mfaift* 
qnent  day*, 

UdaU  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
groiind  of  the  improper  reception  of  evidence  for  the 
defendant  and  the  improper  r^eetion  of  evidence  for 
the  plaintiff.  He  olted,  on  the  second  point,  BHa^  t. 
Aynswwih  (2  M.  &  Rob:  168}  and  2)os  d.  OoOv  T. 
Oh^,  (Id.  248).  '  (kr.adv^mOL 

hoTi  DKmrAH,  0.  new  delivered  tt»  jadgBwnt  of 
the  Conrt.— This  action  was  hronght  to  reoorer  tta 
vahu  of  timbn  supplied  by  the  phtii^ff  to 'finish  eep> 
tain  honses  in  Clarendoo-toad,  and  the  questton  was^ 
whether  the  plaintiff  dealt  with  the  defendant,  who  gave 
the  order  for  the  timber,  as  principal^  or  as  the  agent  of 
one  FinWson.  Evidmce  was  ^ven  onJlwth  ndes,  and 
the  defendant  had  a  verdict.  ' 

A  new  trial  was  moved  for,  on  the  gnrand  that  evjt- 
dmoe  for  the  d^ndant  wm  received  which  was  kiid> 
missible,  beoanse  it  was  ioelennt,  and  res  inter  idioa 
acta;  and  also  on  the  groond  that  material  evidanoa  fiir 
the  plaintiff  was  rejected. 

With  reqmcb  to  the  first  objeotlon,  the  evidenoe  ze> 
esiftd  was  proof  of  the  fact  tmft  flnlayson  had  hett 
paid  two  sums  of  money  by  the  solidtor  of  certain 
sons  aC  SoathamptM :  totofeot  alone  was  eertainlr  ore* 
levant^  bnt  mig^t  beoone  rderant  if  connected  with 
other  evidence,  as  it  was  proposed  to  da  in  order  to  shew 
the  interest  which  Finlayson  redly  hod  in  the  premlsM. 
ItWB8,theief(ffie,TeoeivMl;  bnt,  the  expected  oonneotiog 
link  not  hating  hem  niMlled,  In  summing  up  the  joiy 
were  told  diat  itfaod  no  Moringopon  the  case;  andm 
mere  ciienmataiuectf  a.lhet  tamng  out  to  he  ittebvant 
is  not  a  groond  fbr  •  new  tiiaL 

As  to  the  rejeetioa  of  evidfenoe  tendered  by  tiie  plain* 
tiff,  it  appears  that  when  ifae  defendant's  ease  was  oloeed 
the  plauitiff*s  oonnsel  proposed  to  osU  witnesses,  notta 
contaidlet  t^  defendai^s  witnesses,  but  to  prove  deol»> 
niti(ms  by  the  defendant  that  the  premises  were  bis. 
Thto  was  reftised,  and  we  think;  rightly,  on  the  ground 
that  such  evidenoe  should  have  been  nvm  In  m  fint 
instance,  and  not  in  reply,  it  hdng  to  uie  veigr  p(dnt  1ft 
question  between  the  parUco. 

We  mgy  add,  that  my  Brothtt  Wl^tmtm  to  qnile 
satisfied  with  the  vMdiet  upon  the  ments.  Then  wil|y 
therefore,  be  no  role.— r^hfsdL 


*  Jane  4,  beftw  Lord  Paasisn,  C>  J.,  Tattssoa,  CsMdn 
and  Erie,  JJ. 
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(A«  Note  had  Asm  preKtOtd  and  dMoaottnd: — Seld 

tu^Snort  JVofKC  o/JOidioMtir, 

DeolaroUm  by  indoreee  against  indoiser  of  a  pro- 
nmory-stota,  with  the  ordmary  allegation  of  pre- 
BUitment,  There  were  pleas  denying  the  presentment 
and  noUoe  of  dishonoujc.  On  the  trial,  before  Lord 
Denman,  C.  J.,  at  the  Middlesex  SiUlogs  after  Ust 
Trinity  Term,  it  appeared  that  th«  note  wai  payable 
two  years  after  dat^  and  there  was  no  residence  or  ad- 
dress of  the  malier  mentioned  in  it.  Fifteen  months 
before  the  note  became  due,  the  maker  altogether  left 
the  house  in  which  he  was  residing  at  the  time  of  the 
making  of  the  note,  and  went  to  reside  at  Oswestry. 
The  presentment  was  made  at  that  house,  which  was 
then  bung  r^Mired  by  the  landlord,  and  it  was  re- 
ceired  by  om  of  the  workmen.  On  tlie  day  after  the 
note  became  due,  (he  clerk  of  the  plaintiff^  attorney 
went  to  the  hoow  of  (he  defendant,  who  was  tha 
firther  of  the  maker  of  the  note,  and  inqniced  where 
the  eon  resided,  and,  told  the  defendant  mat  the  note 
hod  been  preeented  and  diahououred.  The  jury,  under 
the  direction  of  the  Lord  Chief  Justice,  found  a  verdict 
for  the  pl^tiif. 

Oum^  now  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirecUoa. — First,  there  was  no 
sufficient  presentment.  Presentment  at  the  house 
formerly  occupied  by  the  qiaker  of  the  note  is  not 
sufficient,  (Collmt  r.  ButUr^  2  Str.  1087),  tliough  it 
doeaaot  aji^Mr  there  what  the  pleadings  were.  Under 
an  allention  that  the  bill  was  presented,  evidence  that 
the  miucer  could  not  be  found  is  inadnussible.  (Bay- 
ley  on  Bills,  401,  ciUng  Letton  v.  Pwffott,  T.,  1788). 
[He  also  cited  Buxtm  r.Jtmm,  (1  Uu.  83;  1 
Soott^s  N.  B.  19).]  Secondly,  there  was  not  sufficient 
notice  of  dishooour:  the  eUrk  of  the  plaintiff '.s  attorney 
did  not  apply  to  the  defendant  for  paymeat.  {Solaria 
V.  Paiaur,  in  the  House  of  Lords,  1  Uiof;.  K-  C.  104; 
8  Bliflh,  N.  8"*).  IBtkt  J.— In  some  cases  it  lias 
been  held,  that  an  anaounoement  that  the  bill  or,  note 
has  been  dishonoured  is  a  notice  of  diahooour,  inolaiJing 
all  the  requisites  specified  in  ./S^rtf  ViPo^CT-*.  CW<- 
ridg»j  J.-C^uppose  what  the  clerk  said  had  )>e«n  com- 
municated by  letter;  can  the  statement  that  toe  note 
had  heea  pwented  and  dishonoured  bathe  worse  for  the 
inquiry  aWtit  the  residence  of  the  maker!  In  Byle^ 
on  Bilu,  202,  61h  ed.,  it  is  said,  An  anDounoemeat  of 
the  dishonour  mil  {at  least*  if  it  oome  from  the  holder] 
ameuni  to  a  auffioMnt  intimation  to  the  jndprstr  that 
ha  ia  held  liable."]  If  there  is  a  formal. announce* 
ment.of -the  dishonour,  the  person  to  whom  it  is  givei^ 
can  only  understaud.  thnt  he  Is  the  party  looked  to  for 
|tayment.  The  cipcumstances under  which  thjeinfoi-mar 
tion  is  giyen  are  material.  {_  fVi^mem,  J.— In  PKillipt 
T.  GoM^  (8  Car.  &  P..  35fi)  there  was  nothing  beyond 
telling  toe  party  the. mere  fact.  There  was  no  otb*r 
reason  for  ielUog  it  to  him  except  that  he  was  indorser. 
{^Wightman, i,-^CMi  it  neutralise  tlie  notice,  that  the 
persca  giving  it  adds,  **And  I  diould  like  to  knpw 
where  the  maker  is?"]  The  clerk  of  the  plaintiff's  at- 
torney did  net  se^j  **  The  note  which  you  haveindorsed 
is  dlshanonred.**  If  he  had  made  the  stfitement  in 
question  wllbeut  the  ilttiulry,  it  would  have  been,  sut- 
ficieut;  bnt  hen  the  objeet  of  Us  gpiin^  to  the  defend- 
ant was  to  inqnga  iHiaire  tha  maker  resided, not  togire 
the  notice.  CHe  cited  jSuCt.  Am^A,  (U  fur.  412)T] . 
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the  Courts  have  no  difoosition  to  extend  it.  lathiic . 
there  is  abundant  evidence  of  notice  of  tlie  dishonosi 
the  note.  A  person  duly  autliorised  by  the  bolder  j 
to  the  indorser,  and  inquires  of  himxespectiug  tisi 
dence  <tf,the  maker;  iihe  h^  no  intention  to  {in)l 
noUce  of  dishooovr.  the  conversation  woutdhtna. 
with  that  inquiry,  buthegoes  onond  ttUtblmtiiial 
note  had  been  presented  and  dishonoured.  Itii  i&a 
ted,  tliat,  if  lie  had  said  that  the  note  hod  bets  ii 
seated  and  dishonoured,  and  no  more,  lliat  w-onlilli 
been  sufficient,  because  it  would  have  iatimttel  ttl 
party  that  he  was  looked  to  ibr  pavment,  And  «e j 
of  opinion  tliat  the  addition  of  the  inquinraslii 
residence  of  the  tpaker  does  notalter  toe  cfiect  at  I 
notice  of  dishonour. 

WiOBT«AN  and  EatE,  JJ.,,.concurred.— Biffci 
on  tAes«fan4poifft;  rule  xin*  os  fj&ejSr^ jwuU. 

COU^T  OF  pOiiko^.  ptJCAS 

Practice — Vni^rmiiy  of  Prtetss  Act,  st.  3Wl**l 
Distrinyat-^Stattite  tf  Limitaiimt—Awtr^hiii^. 

The  Istue  staUd  that  ttte  Action  itas  cm»encdlf^9 
ofSummonSf  istued  on  the  Sth  Att^uM,  IM^lWy 
Sie  Tears  after  Uie  Cattsc  of  Action  aeetm.  im 
Facta  that,  thii  Writ  not  having  i<M<"* 

aVv  served^  a  Distringas  issued  on  tht  Xdlumir, 
1848,  nfter  the  Six  Years  had  expirU.  Ja 
pearwuee  teas  entered  on  the  Z5ih  JBpj^.  ^ 
IVrit  ^Summons  mas  not  entered  ofW^''^ 
One  lionik  after  its  IS^ratitm.  lUvitl'*^, 
that  tlie  Provisions  of  the  lOfJi  5icffo*JE* 
formitjf  of  Process  Act  did  no<  aj^y  to  ""^^^ 
trinqas;  and  refused  a  Rule  to  anend  th  ^^^^ 
urtingthe  Date  of  the  Distringas  ai  U<Bi«ftf* 
Commaicement  of  the  Suit,  on  the  <7rot(sitf4tlii^ 
pearance  was  to  the  Writ  of  Simmoni,  i^^^  \ 
ohtaining  a  Distringas  the  Plaintiff' had doM 
equivalent  to  a  personal  Service  of  the  ffVft  of  3"H 
mons. 

.  In  this  action  the  writ  of  sunu^ons  issued  on  lb 
August,  lai^  and  a  distringas  on  tha  Ist  5*>*«»JS 
The  defendant  appeared  on  the  25th  Koveniber.  uj 
writ  of  summons  was  not  personally  serriMtwr  nj 
turned  non  ept  iuvei^tus  and  eutewa  of  lecoidwiuia 
a  ^endar  month  froin  the  7th  DeceuUiar,  tbe  o&te  a 
ite^expixation.  The  jiseue  deliwred  stated  Ilut  W 
Action  waa'.commenped  by  the  writ  of  summoM  i«» 
on  (be  8di  August,  ,bpt  ft  did  not  notice  the  )saH^ 
the  distringas.  Between  the  isauiogof  tbt  i«o 
the  Statute  of  tamitations  run,  A  summow 
taken  out,  colling  upon  tlie  plaintiff  to  shewesu*,* 
fore  CoJtiaan,  at  chambers,  why  the  issue  delntw 
should  not  be  set  aside,  pr  simefuLed  by  iusertiog  the  <iii< 
of  thp  writ  of  distringas  as  the  date  of  tbs  comms"* 
ment  of  tbe  action,  instead  of  the  dote  of  the  *nt  « 
sujum<?pa,  fta4  ;W^^y  thq  entry  o,f  procea  ''^  "l! 
should  not  be  amended  according  to  the  tnitIi,or»i 
aside.  The  learned  judge  refused  to  make  the  ordtf, 
leaviiKthedpfeiri>PttofB»lyAetbef»ll.Co«t; 

J.  Brown  (Jan.  2fl)  moved  fiir  a  rule  nisi  scMrdufy^- 
—The  lifth  sSttioii  of  ttl^lTnHiWTftitJ  of 
^  Win.  4;  b.  39,  pnrtldft  thw'fco  fini  writ  itf  j* 
avaHfcWb'  td  '^rtvetil  fhp'  eperstion  of  ssy  ttti^ 
whetebV  the  time  fbr  the  Bomaenceoieot  of  *» 
may  be  limited,  onlesa  the  defendant  sbaU  U  anefM 
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m-ed  of  rearrd  within  one  e&Undar  month  erfikr  the  ex- 
Uion  thermf.  The  writ  of  summons  not  having  been 
Kially  served,  ncr  entered  of  record  -within  one  ca- 
Ifer  month  after  its  expiration,  th«  writ  of  distringas 
H  far  as  the  Statute  or  Limitations  Is  concerned,  the 
fcencement  of  the  suit.  Pratt  v.  Ramtkm  (IS  Mee. 

399)-  !9  in  point,  and  it  decades  that  'the  action  is, 
Bte  purpose  provided  for  in  the  lOth  section,  com- 
■ed  \y  the  writ  with  which  the  defendant  is  serred. 
W^ey  J. — When  it  is  taH  Uiat  the  defendant  was 
■noned,  that  mnst  mean  %y  a  writ  oF  summons, 
■dtstiingtis  is  directed  to  the  sheriff,  but  the  appear- 

■  is  to  the  first  writ.]  The  distringas  is  to  be 
WUi  as  tf  It  were  an  alias  or  a  plories  writ. «  Segr  r. 
ft  [5  Dowl.  P.  C.  310)  shews  that  a  writ  of  TOtnmons 

■  be  continued  by  a  distringas.  Also  the  words  of 
notb  section,  "  every  writ,"  inclnde  a  distringas. 
■lUL^  J.* — In  this  case  it  appears  that  a  writ  of 
■lanB  -was  issued  on  a  certain  day,  by  which  the 
■sn  was  commenced,  according  to  the  Unffimnity  of 
■cess  Act,  which  enacta,lhat  aeUons  shall  be  com- 
■ced  by  writs  of  sQmipons,  Jben^  by  the  10th  sec- 
P,  no  writ  issued  by  the  aUthdrity  of  this  act  shall 
MD  force  for  mot*  than  favl-:  oalendbt;  months  from 
k  day  of  tlie  date  thereof ;  but  every  writ  of  sum* 
bi  inajr  ha  coDtinued  byatiasand.pluries,  as  the  case 
m  require;  provided  always,  that  no  finit  writ  shall 
Braimble  to  prevsnt  the  operation  of  the  Statute  of 
ntatious,  unless  the  defendant  shall  be  arrested 
■BCon  or  served  therewith.  Sic.  The  question  here  is, 
ntbMy  the  writ  of  snmraoDs  having  commenced  the 
won  upon  a  day  trul^  stated  in  .  the  issue,  that  issue 
InJale  amended  by  inserting  the  date  of  the  writ  of 
KrizigQs  as  the  date  of  the  commencement  of  the  action, 
wpcarsto  mc  that  the  action  waspommenced,  forall 
K^ow,  by  the  writ  of  sammons,  and  that  ihat  writ 
Ip  acned  upon  the  defendant  within  the  meaning  of 
WlfXb section.  The  plaintiff  is  bound  to  make  due 
jfe^  to  serve  the  defendant  personally  within  four 
jwthit  hut  if  he  cannot  succeed  he  may  come  to  the 
krt  and  have  an  appearance  entered  for  the  defend- 
wL  That  appearance  supposes  that  the  action  has 
B  commenced  by  a  writ  which  has  been  served, 
PBcli  is  the  foundation  for  the  distringas.  The  de- 
tndaiit  may,  if  he  pleases,  appear  to  a  writ  which  has 
at  b«en  personally  serred,  and  treat  it  as  if  it  had ;  or 
l»  plaintiff  may  make  it  equivalent  to  a  writ  person- 
By  served,  by  obtaining  a  distringas.  The  present, 
bpefore;  U  a  clear  cdse,  and  it  would  be  strange  and 
Domaltms  !f  the  plaintiff;  aftn-  hatliw  ddne  all  neces* 
brio  cottstftute  servfde  which  the  lOtn  section  malces 
nicietit  to'save  the  Statute  of  Llmftations,  sbouM  hi 
tmd  earlier  than  he  would  have  been  if  the  defendant 
ad  not  kept  out  of  the  way  to  avoid  personal  service. 
B  confirmation  of  this  view,  the  Words  of  the  10th 
letion  seem  t^  me  to  be  wholly  inappUcaMe  to  (t  dis- 
Ingas.  If  not,  then,  in  order  to  get  a  distringas,  it  is 
ecessai^  to  sue  it  out  wlthtn  a  calendar  month  aOer 
le  expirtttloii  of  the  writ  of  sumthons,'  and  to  compW 
iOi  the  other  reqtiisitions  of  thtf  lOth  section,  which 
ould  be  a  novel  proceedinj^. 

CsnaviELL  and  Willums,  JJ.,  oant\imA.-^Rtife'  vr- 
iKd.  ■    ■ 

SirrfNGS  IN  BANC  AFTER  THINITY  TERM. 

I 

Wild  e.  'HAMRa.—JpriJ  24  and  June  12. 
Promue  of  Marriaffe-~€ontidtration^ 
[  Pnmit*  if  A.  to  rmam  iinffle^  and  to  marrjr  B. 
wHkm  «  rwxmdide  TVnw,  m  a  good  Cangidtratiian  for 

*  OdtmoD,  J.,  wu  absent. 


Assumpsit  for  breach  of  proroise  to  many  the  plain- 
tiff, the  declaration  alleging,  that,  in  eonsl^ration  that 
the  plaintiff,  being  sole  and  unmarried,  bad,  at  the  re- 
quest of  the  defendant,  promised  the  defendiint  to  marry 
the  defendant  within  a  reasonable  time,  the  defendant 
promised  &e.  to  marry  the  plaintiffwiminm  reasonable 
time;  and  averring,  that  the  phtiotiff  did  eontfante 
nngle  and  unmarried,  and  ready  to  marry  the  defend- 
ant, until  she  discovered  that  the  defendant  was  a  mar- 
ried man  at  the  time  of  the  promise;  and  averring,  that 
the  plaintiff  bad  not  notice  of  that  fact  at  the  time  of 
the  making  of  the  promise.  Plea,  non  aasomprit.  A 
verdict  having  been  found  for  the  plaintiff  at  the  Mid- 
dlesex Sittings  in  Easter  tztm  last,  damages  10/.,  in  tha 
course  of  that  term, 

ffudd/estone  moved  fbr  a  rule  to  diew  cause  why  the 
judgment  should  not  he  arrested.-^The  deeluation  is 
bad,  inasmuch  as  it  discloses  a  void  cousideratioD.  The 
consideration  is  to  dO  an  act  which  the  plaintiff  could 
not  legally  do,  the  defendant  being  a  married  man. 
In  Chitty  on  Contracts,  56,  3rd  ed.,  it  is  stud,  A  pro- 
mise is  not  landing,  if  the  consideiation  for  making  it 
be  of  such  a  nature  that  it  was  not,  in  fact  or  law,  in 
the  power  of  the  promisee,  fironi  whom  such  considera- 
tion moved,  to  complete  such  consideration,  and  tocon- 
fer  the  full  benefit  meant  to  be  derived  tbeTefrom." 
In  support  of  this,  Mr.  Chitty  citea  Haro^  t.  Qibbom, 
2  Lev.  161 ),  wlierb  the  plaintiff,  having  deelared,  *<  be 
eing  bailiff  to  J.  6.,  the  defendant,  in  consideration  that 
he  would  discharge  Mm  of  10/.  due  to  J.  S.,  promised  to 
expend  40/.  in  repairing  a  barge  at  the  plaintiff's.  Ver- 
dict and  judgment  for  the  plaintiff  upon  dmi  assumpsit 
were  reversed,  the  consIderaUon  being  illegal;  for  Um 
plaintiff  cannot  disctierge  a  debt  due  to  nis  master.'* 
Nerat  v.  Wallace  (3  T.  K.  17}  is  to  tlie  same  effect. 
There.  Ashunt,<T.,  states,  that,  **in  order  to  found  a 
consideration  for  a  promise,  it  is  necessary  that  the  party 
by  whom  the  promise  is  made  should  hav«  the  poww 
of  carrying  it  into  effect;  and,  secondly,  that  the  thing 
to  be  done  should  itself'be  legal."  T  ^tV/tosu, J.— 
The  promise  was  one  which  might  ■  nave  been  per- 
fbrmed,  if,  within  a  reasonable  time  after  It  was  made, 
VtM  defendant's  wifo  had  died.]  That  would  I>e,  it  ia 
submitted,  ratlier  a  promise  to  marry  when  the  law 
would  permit,'  which  is- not  the  promise  here  alleged. 
Besides,  as  Avas  ESid  in  Cainet  y.Smiti,  (1$  Mee.  &  W. 
190),  by  Alderson,  B.,  *'  why  should  we  presume  that 
the  vtife  willdie  before  the  lapse  of  a  fcasonable  time,  or 
in  the  lifetime  of  Uer  husband^'  Would  It  be  legal 
to  contract,  in  the  lifetime  of  the  fint  wife,  to  marry  a 
second  wife  after  the  death  ef  the  first.  If  the  pfomise 
Is,  at  the'  time  it  is  made,  either  impossible  of  being 
performed  or  iltegal,  it  is  void.  In  Com.  Dig.,  tit. 
*<  Condition,^  D.  2,  it  is  said,  "  If  a  conditiou  be  to  do  a 
thing  which  no  means  eaa  be'  done,  it  Ahall  be  said 
to  be  ah  impossible  condition — as  to  go  fiwn  London  to 
Rome  in  tnree  hours."  Comyn  also  goes  on  to  say, 
"But  If  the  condition  be  imprebable*  and  out  of  his 
power  to  do,  yet  it  shall  not  be  said  to  be  imposiiUe— 
as  if  the  condition  be,  that  a  married  maa  «nBll  marry 
such  a  Woman ;  for  it  h  possible  that  his  present  wiie 
may  die  belbre  him  and  the  other  womao.*'  And  for 
this  he  cities  1-  Roll.  410, 1. 4S.  Rollt  atatis  H  with  * 
l|ucTe;'aiid  refeivfoFhbiitttiiorft5-to40Asi.lA.  Them 
a  woman,  seised  tn  fte,'  enfooffed  to  one  J.,  upon  condi- 
tion that  he  ahexM  many  her.  The  said  J.liad  a  wife 
llTingdt  that  tira%;  and  he'enfeoffled  ever  to  another, 
who  also  enifeoffed  over.  Upon  the  death  of  J.,  with- 
out having  married  the  feoflress,  she  entered  for  condi- 
Uon  broken ;  and  it  was  adjudged  she  could  do  so,  as 
the  land  was  all  the  time  charg^  with  the  condition. 


%  wife  at  the  time.'*  So  the  case  is  not,  it  b  rabmitted, 
SD  anthority  to  be  relied  on  in  snppoii  of  the  propoal- 
tion  in  Com^.  [  WUdA^  C.  J. — Do  not  the  bookB  refer 
to  cases  where  the  verfonnance  of  the  contraot  was  at 
the  time  lumiosihle,  to  the  knowledge  of  boUi  par- 
ties T]  In  Cnitty  on  Contracts,  <K»,  3itl  ed.,  it  is  eaid, 
**  The  irapTobabinty  of  the  performance  does  not  render 
tile  promise  void.  It  is  the  daty  of  the  contracting 
Jnrty  to  provide  against  contingencies;  and  he  ia  pre- 
snmed  to  know  whether  the  coinnletion  of  the  dnty  he 
undertakes  he  within  his  po  wer.  Be  refers  to  ^^tff- 
nell  T.  CotuKOlef  (7  Adol.  Bt  EIL  798) ;  bnt that doesnot 
support  that  proportion.  [OreumUf  J. — ^The  ease  in 
Rolle  is  to  be  found  also  in  Bro.  Abr.,  til.  **  Condition,* 
119;  and  it  Is  there  mentioned  withoot  a  qntere,  which 
he  wonld  bare  pnt  had  he  thonght  there  was  any^  doubt 
as  to  its  correctness.  \^WiUiam»,3.j  reierred  to^tz. 
K.  B.  SOS  h,  where  the  same  case  is  also  stated/] 

CSir.  €tm.  ffuU. 
June  12. — The  judgment  of  the  Court  was  now.dell- 
Vered  by 

'Wilds,  C.  3. — After  atatihg  the  nature  of  the  plead- 
bgs,  his  Lordship  said,  it  was  contended,  on  behalf  of 
the  defendant,  that,  inE^much  as  it  appeared  that  the 
defendant  was  a  married  man  at  the  time  of  the  con- 
tract, there  was  a  want  of  consideration,  because  the 
plaintiff  could  not  he  regarded  as  hound  by  her  promise 
to  many  the  defendant  he  bdng  a  married  man.  That 
was  the  ground  of  the  objection.  But  the  declaraUon 
fiscloses,  that  the  promise  alleged  on  the  part  of  the 
plaintifF  was  to  remain  single  Tor  a  reasonable  time,' 
and  to  marrjrthe  defendant — a  promise  which,  notwith- 
standing the  defendant  was  then  a  married  man,  was 
capable  of  being  performed,  for  the  defendant's  wife 
mght  liare  dira  within  a  reasonable  time.  At  tiH 
erents,  the  plaintiff  conttmied  unmarried  for  a  reason- 
able time,  itself  a  sufficient  coninderatlon  as  a  prejudice 
to  her;  and  if  the  wife  had  died  within  a  reasonable 
time,  the  ptiuntiff  would  have  been  Iwund  to  perform 
her  promise.  There  do^s  not,  therefore,  seem  to  be 
any  ground  for  the  objection.  My  Brother  CressweQ 
nferred  to  an  authority  also  on  the  subject;  It  is  in 
B».  Abr.,  tit. "  Condition,"  Il9.  There  it  snpears  that 
«  woman  enfeoffed  a  man  upon  the  condition  that  he 
llioald  marry  her,  he  being  a  married  man.  within  a 
zeaaonable  time.  The  feoffee  enfeofl^d  another  person, 
and  so  through  half  a  dozen  diffltreot  'persons.  The 
man  died,' being  then  a  macned  man,  whereupon  the 
vripnal  f^lTress  entered  as  for  a  condition  broken ;  and 
the  Court  held,  that  It  was  a  lawful  conditbn,  for  that 
the  defendant's  wife  might  have  died  within  a  reason- 
able time;  therefore  it  was  a  Iawi\i1  condition,  and 
the  party  recovered — a  judgment  which  recofniises  the 
principle  applicable  to  the  present  ease.  The  defendant 
certainly  cannot  be  allowed  to  set  op  his  fraudulent 
concealment  of  bis  marri^.  In  order  to  obtain  a  dis- 
chai;ge  firom  the  responsibilltv  arising  on  fhe  promtae 
iomade  by  him,  the  plaintiff  having  executed  tne  eon- 
rideration,  so  w  as  concerned  her,  ty  waiting  a  rear 
kmaUe  tSme  unmarried,  until  she  discovered  that  the 
defendant  was  a  married  maiu  It  seem^  therefore,  to 
the  Court,  that  there  la  do  ground  for  the  TnU^—RtUe 

Iask  «.  Hawtjhs   JVo..  ISL 

9ttt  tjf  jpafiiiiiftws* 

Im  an  Action  for  miking  a  jWm  R^esmtation  ^  tt« 
Cirettmttaneet  a  third  Par^,  m  Conteqymce  of 
wMeh  the  PtaCnttff  wat  inAmtdto  tifffy  kirn  wSA 
Goodi  Oft  CVetflr;  tkt  I>^tUui$  b  tut  flifMei  to  te 


The  declaration  alleged'that  the  plaintUTs  were 
housemen,  that  one  A.  C.  H.  was  about  to  comi 
business  as  a  draper,  and  apotied  to  the  plsintiS. . 
requested  them  to  sell  goocQ  on  credit  to  him  raj 
way  of  their  trade  and  business;  and  the  f'-"-* 
being  then  unacquainted  with  the  credit,  circnt 
and  abUiW  of  ihe  said  A.  C.  H.  ware  then  ni 
him  to  the  defendant  for  information  ten 
same  &o*;  that  the  defendant  knowing  tL, 
&c.  did  falsely,  fraudulently,  and  deeaUutl;  i 
the  plainti^  in  writing  Mgned  by  him,  «cu« 
fraudulent,  and  decntm  statement  and  repr 
of  and  concerning  the  said  A.  C.      and  ol 
earning  the  credit,  cijcvmstaDoea,  and  abnit^ 
said  A.  C.      (setting  it  out) ;  by  means  whe 
plainti^  were  mduced  to  deliver  in  the  way  wf  tU 
trade  and  business  to  the  said  A.  C.  H.,  oncr«4it,i 
goods  &C..  The  declaration  contunedvarioDstnfl 
falsifying  the  statements  in  the  written  repraena 
and  also  stated  that  A.  C.  IT.  became  bsnbuT' " 
price  of  the  goods  remained  unpaid.  Fartictu 
eoodssuppUed  to  A,  C.  H.  having  beenfurniirf 
defendant  under  a  judge's  order,  he  applied  dt; 
culars  of  the  various  sums  of  money  receiTd 
A.  C.  H.  on  account  of  liis  debt  with  the  plaintf 
ether  with  tfae  dates  when  the  8»ne  were  Rcei* 
Jhe  dealings  between  the  rdaintiffs  aiiiA.C.l 
been  f  ery  exienrire,  and  the  defendut  statoi  i 
affidavit  that  it  was  important  for  hts  deftDcttil 
what  soma  llwy  had  h«ii  paid  by  Wm.  TaJ*" 
however^  refused  an  ordo^  and  referred  tht 
the  Court. 

jMth  moved  according^ ;  extending  uh 
not  like  the  ordinary  case  of  debtei  aw 
and  that  the  action  being  founded  on  a  Mfpa 
statement  pf  the  defecidaat,  in  conseqnon  « * 
goods  had  been  supplied  to  a  tliird  p>iU>  ** 
just  thai  the  defendant  should  be  ni>& 
with  iJl  the  lurcumstancea  of  the  transaeticasi 
them, 

FuLKGV  B.— Tou  are  on^y  entitled  to  »  ftM 
tiffs  to  particularise  the  demand  which  the;  H 
Uieir  declaration:  if  you  want  raythlog  r 
must  file  your  hill  of  discovery.   We  nem! 
cised  our  equitable  juriadictioa  fiirther  thsa  ioi 
plaintiff  state  in  his  particulars  that  which  ui 
in  the  declaration,  and  never  have  compellM 
state  credits  against  himself.   Tour  only 
to  coni^  these  parties  to  state  In  their  pi 
■which  either  Is  already  in  the  declataticm 
got  in  the  particulars  already  delivered— for  we  | 
claim  in  the  declaration  ia  for  gooia  soppUeo,  snd| 
the  nature  and  anonot  of        you  have  alrei47' 
made  acqpiuntod>  j 

lite  rest  o£  the  Coortcoocuriqg^AiZE'Y^'^  . 

'  "CBflfWtT  CASES  KiSSSntEtt 
COURT  dF  CRIMINAL  APPEAU-MieB.fta«. 

Rw.  •.  MUma  Mawwa--^  ^'..^ 

1.  HJonelulAlimsxireetUULid  ">^^*fj!^*'W 
XtXttttte  lAngua:  a  'Pentm  nafraoM  m  ^ 
QMniry  beeomet  to  aaintmt$mi  ^•^f*"  *fr! 
Sti^^rmtd cmMea  to  UaaAMms  f^^^f^ 
nottndlhdto.ietriodi^QJm^^'f^^Ht, 

2.  7*8r»efc  e.^  it  U  ■iw*^  ffl, 
tromm  matriti,  ortAedaB  * 
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mte^  i»  Switurlan4f  amd  vxu  taarried  to  a  Brt- 
S^Jta  w  tit  Year  1847,  mu  tut  mtiiled  to  a 
'  de  Meiietate  tAngiKs^  a*  ^  'her  Marriage  Ktr 
ami  political  Statut  tpere  diaa^ftd,  «Sd  namM 
*  ft>  M  a»  Aliea,  and  having  to  alt  Inttnta  om 
i$etheCQiiuaBritithSiil>jtet. 
'  Character  of  an  A^m  and  Briliik  Sii^j«ct  earn- 
the  united  in  one  Perton. 

Vettiaitehm  an  Alien  itin^ctedjol^ytoitkaSH- 
i  Svbjecty  he  it  ousted  of  hit  PrtM2^  cntf  coWMl  have 
Juy  de  hfedi^ate  lAngwt. 

whether  the. proper  THme  to  prajf  for  a  Jury  de 
iaau  Lingua  it  not  Before  the  Award  of  the  Vt~ 
r  Faaaii  asid  tehether  U  it  not  neeetttuy  to  eater 
iSmettion  of  the  Factj  thai  the  Par^  uio  PrOMS 
pHtf/afy  u  an  AlieHf  Before  the  Award  ^  Kowv 
no^  according  to  the  tMcieat  Form  f 
;  the  last  seoBion  of  the  Central  Criminal  Court, 
Dck  6eorg«  Manning  and  Maria  his  wifb  wen 
jrindictea  fortbe  morder  of  Patrick  O'Connor. 
1  prisoners  pleaded  not  goUt^,  bat  the  ftmale  pr^ 
t  claimed  a  jur^  de  medletate  Ungue.'  She  wsa 
I  It  Iflnnnnne,  in  Switzerland;  and  fai  tire  year 
I  wu  Qiarriad  to  the  male  j^risoner,  a  natntal-boni 
of  thia  realm.   The  prisoner'a  coonsel  referred 
sUt».  Z8  £dw.  3»  c.  13»  and  6  Geo.  4,  c.  50. 
The  Attorney-General,  for  the  prosecntion,  relied 
itlie  ataL  7  &  8  Vict.  c.  80,  s.  16,  and  upon  Barret 
(3loo.,667).  Thejndge*— the  Lord  Chief  Baron, 
rustice  Maule,  and  Mr.  Justice  Cresswell— decided 
Ithe  prisoner  was  not  entitled  to  ajnrf  de  medletate 
'  e,  ud  the  trial  of  both  prisoners  proceeded  in  the 
~'  coarse,  and  they  were  both  conticted.  The 
1  is,  was  the  female  priBoner  entitled  to  a  joiy 
Betate  lingnc  t 

aOMe  (with  whom  was  Party)  noW  appeared 
!  prisoner .—IHie  tpiestion  for  the  Court  was 
Ifasle  prisoner  entitled  to  a  jury  de  medietate  Iin> 
|t(  The  daim  of  Uaria  Manning  waa  made  on  the 
S  Mw,  3,  c.  13;  by  the  2nd  section  of  wUi^ 
macted,  "  that  in  all  manner  of  inqoests  and 
H  vtuch  be  to  be  taken  or  made  amongst  aUens  and 
iiu,  be  they  menrhanta  or  others  as  well  befbre 
&yor  of  the  staple  as  befbre  any  other  Juatic?B  or 
'ets,  although  the  Iring  be  part^',  tho  out  half  of 
jnest  or  proof  shall  be  denizens,  and  the  odier 
fuieD^  If  so  many  ^iena  and  foreigners  be  In  the 
w  place  where  sQch  inquest  or  jnroof  b  to  be 
1  that  be  not  parUcB,  nor  with  t^e  parties  io  coa- 
')  pleas,  ot  other  qnarxela,  whei^  mch  hx^neBts  or 
'  anght  to  be  taken  i  ana  if  there  be  not  so  mmy 
I  then  shall  there  be  put  in  such  inquests  or  prWs 
ny  aliena  as  shall  be  foimd  ha  tlm  same  towns  or 
I  wliich  be  not  thereto  parties,  nor  with  the  parties 
ttowaid,  and  the  remnant  of  denizens  which  be  gnod 
Jtt,aiid  not  8uspiciou»4»^he-one  party  or  the  other.** 
2f^BMA>e.t«  wh#^tb«aHe^tti0Q,^^e  Court  is 
■UM  u  the  Jury  Act,  6  Geo.  4*  c,56.  It  is  nrovided 
y  tte  47th  section  as  follOWs  PrtfVfded  alWys 
wt  uthiBir  heieia  coBtained  bhall  deprive  "iay  alien, 
*|wtad  OE  ttapaaehadoif  jmy  feleay  or  nuBdenwanoor, 
nght  (tf  being  tried  by  a  jmy  ;de  madittate  linguc, 
Sr  1^  ^V*'  ^  ^  in4ict«4  or.  ii^Kpeadied 

^enfis  or  proper  minister  sliaU,  by  conUnand  of  the 
Mkretoai  for  on«  baU  (rf  the  juyy  a  competent  winv 
R  of  aheni,  if  so  many  tl^ere  be  in  the^own  or  pj^ce, 
no  fiueb  alien  jusot  shall  oe  ,IUble  to^be 
ff^wnged  for  want  of  freehold  qr  My  other  onallfiea- 
^wqiuied  this  a«t ;  but  ev^ry  such  alien  may 
Sj^utaUeDged  for  any  other  cause,  in  ulce  manner  ae  if 
T^tn  qualified  by  this  act."  It  i»  upon. the  fint 
ututes  that  the  prisoner  gnmnib  her  clum;  tlw 
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jory  partljr  made  up  of  forrignera^  as  nnquestionabi/ 
aU  mre^gnfTB  in  this  country  had  a  right  to  De  triad  b^ 
fore  the  passing  of  the  statute  rdied  upon  by  the  Attain 
n^-GeneraL  It  is  contended  that  the  rkht  was  taken, 
awi^  by  the  opemtion  of  the  statute  of  Viateria ;  but  • 
foreign  vonan  marrying  an  EBgUshauD,  married,  it 
must  be  presumed,  on  the  suppesition  that  tba  riuita 
and  nriruegBB  to  whidi^  as  an  alien,  she  waa  entitud^ 
woQid  be  observed.  She  oeuld  not  suppose  tluit  ih* 
mi|^t  be  deprived  of  them  by  a  subsequent  act  of  Far- 
liaroeztt,  which  had  bo  iq>pBuent  beenog  upw  thoM 
rights.  It  was  supposed,  according  to  the  constructioa 
contended  for  by  tnaAttomey-GeneraL  that  the  arraagi^ 
ments  of  the  jury  system  were  to  be  altend  by  a  statnta 
wbi<^  does  not  moition  the  word  "  iury."   The  jajj 

Sstenv  waa  a  fundamental  part  of  tue  conatituUon  of 
is  coontry^  uid  if  it  could  have  been  supposed  that 
the  constitution  of  this  countr/wonld  be  affected  by  an 
act  to  con&r  privUsgeamponaluni^nnch  more  vigilanot 
would  have  been  exerdMd  by  the  X^gialatue  in  oons!- 
dering  the  proviswns  of  that  statute,  ta  a  case  of  thii 
kind  an  extended  view  on^t  to  be  taken  of  tbe  whole 
question;  and  unless  the  Attozney-Gencral  clearly  made 
out  that  the  prisoner,  was  expressly  deprived  of  her 
rights  as  an  alien,  the  Court  ought  to  uphold  then. 
The  words  of  the  statute  of  Edward  III  are  somewhat 

Seculiar,  and  they  are  construed  by  the  anthoritiea  is 
ifferent  ways.  They  are — "  in  all  manner  (tf  inquesta 
and  proofs  which  be  to  be  taken  or  made  aaumatt  aliuN 
and  denuuns.**  It  does  not  say  "  between"  aliens  and 
denizens,  but  *' amongst,**  which  would  make  the  pro- 
visions <x  the  statute  wplicable  to  both.  Mr.  Chitly 
p  Crim.  L.  oenudeia  the  intention  to  be^  that 
both  aliens  and  denizens  «hould  be  entitled  to  demand  a 

i'ury  de  medietate  BnguK.  The  intention  of  the  Legia- 
fttnra  seemed  to  be  to  give  the  advantage  of  a  jury  da 
medietate  linfpiK  to  all  penons  bom  abroad,  under  aa« 
other  allenance,  where  the  jiuy  understood  the  tongw 
of  the  prisoners.  At  the  period  of  the  pasring  of  the 
statute  (rf  Edward  Hi  there  was  probacy  no  very  deair 
distinction  between  perscms  who  had  become  denizens 
by  letteA'patent  and  persons  who  had  been  naturaliaed 
by  act. of  Farliamenitt— the  distinction  now  existing  be- 
tween denizens  and  naturalised  persons.  The  pozase 
**de  medietate  linguc"  itself  implied  that  the  jury  should 
be  Able  to  judge  of  the  demeanour  and  vibole  conduct  of 
the  prisoner;  and  if  the  statute  of  Edward  III  ie  to  Iw 
construed  a^rdiiu;  to  Ur.  Chitty's  view,AU  peisens 
b<uti  abroad  would  be  entitled  to  such  a  jury.  iWH^ 
C.  J. — Does  Mr.  CblttjT  refer  to  any  authority  «» thai 
statementn  No  ;  he  refers  to  stat  28  Edw.3,  c.l3,and 
expresses  £is  own  opinion  upon  it.  From  the  time  ef 
Bdward  HI  to  the  present  rei^  aUens  have  been  in  the 
habit  of  claiming  and  enjoying  this  privilc^t  In  t 
Hale's  T?.  C.  272,  It  Is  laid  down,  *'  But  if  be  allege  that 
he  ig  ao  alien,  be  may  challenge  the  array  for  that  cause, 
and  ihin'oapon  anew  preo^t  or  venire  ^ias  shall  isau^ 
or  an  award  be.  made  of  a  jury  de  medietate  lioguc" 
But  neither  from  Hole  nor  any  of  the  authorities  does 
any  l^e  ever  seem  ta  have  been  raised  upon  it.  Then 
appears  to  be  no  means  of  settling  the  Issue,  whether-a 
person  Is  or  is  not  an  alien.  The  law  seems  to  havf 
assumed  that  the  Coorta  might  safely  rest  on  the  alle- 
gation of  a  party  thai'he^^as  an  alien,  and  on  that 
gnmad  «t^e4  to/ft  imi  de  mediftttiB  Vngiw,  ae  no 
Euglisbman  would  be  likely  to  wish  for  a  foreign  jury. 
Hale  says,  **  thitlfike  party  a0«y»  that  he  is  an  alien, 
he  is  entitled  to  a  mixed  jiimf*  Tm  statute  of  Geoigelv 
m^ly  stfttet^  tha^  on  the  prayer  of  the  alien,  the 
^erii^  by  command  of^  the  Cour^  shall  return  for 
tme  half  tbe  jury,  a  competent  uunber  of  alime.  If 
a  jvTmanb*  otyaeted  to  on  the  ground  of  fiiTonr,  than 
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foreigner  or  not.  If  a  person  alleges  that  he  is  a  fo- 
leigner,  upon  his  all^tion  that  he  is  an  alien,  accord- 
isg  to  the  mode  pointed  out  hy  HaK  the  officer  of  the 
court  makes  oot  a  jnry  de  me^etate  linguK.  The  At^ 
toniey-General  said  at  the  tnal,  that  there  wooM  hare 
been  a  "mistrial"  if  a  jury  de  medietate  lingan  had 
been  awarded  without  proof  that  tiie  female  prisoner 
was  an  alien,  Tf  ao,  the  cases  of  mistrial  in  this 
conntiy  must  have  heen  very  numerous ;  for  over  and 
orer  again  has  a  jufy  de  medietate  linguie  been  granted 
on  the  simple  allegation  of  the  party  that  he  was  an 
alien.  Up  to  the  time  of  the  passing  of  the  stat.  7  &  8 
Vict,  the  prisoner  would  have  undoubtedly  been  en- 
titled to  the  privilege.  The  first  question  then  was, 
whether  that  privilege  was  taken  away  by  the  statute ; 
and,  secondly,  if  she  were  entitled  to  it,  was  the  privi- 
lege taken  away  by  thf  fact  of  the  prisoner  being  in- 
dieted  with  another  person.  On  the  latter  point,  the 
Attorney-General  had  relied  on  Barr^a  cote,  (Moo. 
fi07;  Bac  Abr.,  tit. "  Juries,**  E.),  the  nt^e  of  which 
in  Bac.  Abr.  was  as  follows; — ^*'Upon  an  inf<mni^on 
exhibited  by  the  Attorney-General  against  several  mer- 
chants, some  of  whom  were  aliens  and  some  were 
English,  after  Issue  joined,  the  aliens  prayed  a  trial  per 
medietate  liagus ;  but  it  was  resolved  by  all  the  judges 
of  England  that  they  should  not  have  it ;  and  they 
likened  it  to  the  case  of  privilege,  where  one  of  the  de- 
fendants demands  privilege,  and  the  Court,  as  to  his 
companion,  cannot  hold  plea;  there  be  shall  be  ousted  of 
hii  privilege."  Now,  this  case,  which  was  quoted  on  the 
trial,  mer^y  unounted  to  this — that,  nnder  some  possi- 
ble nrcunsttuiees,  aforeigner  shall  be  ousted  of  his  pri- 
vily, r PltMf  B^Has  any  search  been  made  for  the 
inlbrmatKn  In  that  ease?1  So ;  not  that  I  am  aware 
of.  [Sir  John  Jervia,  A.  G. — The  case,  as  reported  in 
Moore,  explains  the  gronnds  of  the  judgment  of  the 
Court.!  T^e  constnicUon  of  the  Attorney- General,  on 
the  authority  of  that  case,  would  virtuaUy  amount  to 
a  repeal  of  uie  statute  of  Edward  III ;  for  the  Crown, 
by  joining  one  party  with  another,  could  deprive  the 
auen  of  his  privile^.  There  was  no  difficulty,  in  cri- 
minal cases,  in  trying  prisoners  separately.  No  doubt 
it  might  be  convenient  for  the  Crown  sometimes  to 
have  two  persons  joined  together ;  there  were  little  pieces 
of  evidence,  properly  only  ap^icable  to  one,  that  assisted 
the  case  gainst  the  other.  This  was  a  case  of  a  joint 
and  several  indictment,  in  which  both  or  either  of  the 
parties  might  have  been  found  guilty  or  acquitted. 
The  next  and  most  important  point  was,  whether,  by 
the  operation  of  the  7  &  8  Vict.  c.  66,  the  privilege 
of  hanng  a  jury  de  medietate  linguc  was  taken  away 
from  a  foreign  woman  who  married  a  British  subject  1 
The  words  «  the  16th  section  are,  "  that  any  woman 
married,  or  who  shall  be  married,  to  a  natural-bom 
subject,  or  person  natoraHsed,  shall  be  deemed  and 
taken  to  i>e  herself  naturalised,  and  to  have  all  the  rights 
and  privileges  of  a  natural-bom  subject."  It  is  quite 
clear,  however,  that  a  woman,  who  married  a  man  who 
became  naturalised,  could  not  be  supposed  to  take  all 
the  privileges  of  a  British  subject;  for  the  6th  section 
of  the  same  statute  points  out  that  an  alien,  who  shall 
become  naturalised,  upon  obtaining  a  ceHificate  and 
taking  certain  oatlu,  shall  still  be  subject  to  certain 
disqualificationa.  The  privileges  of  a  married  woman 
must  be  restrained  by  those  of  her  husband ;  they  could 
not  be  larger  than  those  of  her  husband.  The  husband, 
though  naturalised,  could  not  be  a  member  of  the 
Privy  Council  or  a  member  of  Parliament.  [  Wilde^ 
C.  J. — Will  you  state  the  privileges  she  could  not 
enjoy?]  That  would  depend  upon  the  exceptions  in 
the  certificate  granted  by  the  Secretary  of  State.  It 
is  evident,  from  the  Hut  that  the  hushmid  cannot  be  s 


constmction  of  the  statute  ii^  th*i  the  wife  «h  ts  i| 
deemed  a  BrUish  anbje^  qua  lighta,  tmt  tW 
was  not  to  be  deprived,  of  aiur         aai,  Hh 
which  she  already  pooaened.  The  piwHt  tf 
act  stated  tbad  it  vaa  for  the  benefit  of  aUs^ 
jeet  to  "aneh  nafadctien*  a»  iMnin  •»  . 
That  is  very  diflferent  frvun  eonferriuf  aU  th 
of  a  natpral-bom  snhjeci.  The  object  of  tk 
of  Victoria  was  to  cwnftr  privtlegea  on 
smaller  eiqiense  to  enable  them  to  become 
in  this  kingdom,  wd  nat  to  take  away  prinltgei 
viously  enjoyed..  A  forei^uiioomes  mtotlmon 
with  an  important  pnvUege,  and  it  oog^A  mt » 
taken  away  by  implicati«Bu   The  idea  t^a  jvr  ~ 
that  twelve  men,  of  dilBrent  minds,  iempDanaili 
pureuite,  should  be  nbUi  to  aa^the  jua^fo  tbt 
siontof  the  case;  and  tJUelawallawedtbejiiTydi 
dictate  Unguie  to  foreigneia  in-ordtf  tbatpetsositi 
same  language  and  manners  ahonld  be  aatbe jsij 
be  able  impartially  to  decide  between  tfaeCion 
the  prisoner.   Such  a  privile^  ongbi  notte  Wti 
away  from  the  priaoner  without  scans  volitiia  m 
part.   When  a  man  applies  for  a«ertUc«te,il  av 
said  that  he  Toluntarily  abandons  his  pririkp: 
this  is  not  so  in  the  case  of  a  woman.  Sht  But 
presumed  to  have  married  on  the  eoppositiwi  tbrt 
possessed  certain  privileges,  whidi  wotW  Ml  b» 
feited  by  her  mani^e,  and  ooold  not  han  n; 
that  they  would  be  takea  away  by  act  of  Psrii 
which  made  no  reference  to  tbtm,  mthoat  i^ 
whatever  on  h«  part.    If  the  LegtdatanksdbM 
to  take  aw^  the  privllegea  of  auens,  it  ii  Is  be 
posed  that  tt  would  have  done  it  direot|^«i<a^ 
inference.  The  act  of  Paiiiamcnt  does  MtfMMiir 
to  the  aobject,  but  profeaaea  to  oonferW  a*t*» 
away  privileges.   It  is  important  to  ofmn  tfct  ww 
the  Courts  of  justice  took  of  the  positiiarfiwip'J 
in  this  country.   In  Conj.  Dig.,  tit.  "AUit^C.j 
MoUere^a  ease  is  cited  from  Fostec,  188 ^-''^g 
aliens  are  subject  to  the  laws,  and  inenormwcwsj 
(as  murder,  &c.)  are  liable  in  the  oidii»ai7«""'*, 
justice, yet  it  may  be  too  harsh  to  puairfi **?3 
local  statute.    Thua,  a  French  prtwoei  i"*^, 

Erivately  stealing  from  the  shop  was  scquitiw  « * 
y  direction  of  the  judge,  and  found  goiitTofthe» 
only."  [Creaaioelh  J.— Do  you  find  io  Fostsr  tin 
thority?]"  No.  [Crewwetf,  J^IappreheoiiitnJ 
found  there,  with  some  obeervatlons  uhd  it.  w 
Jervis,  A.  G.-rJ  believe  the  obMnstion  i^tbot 
judge  shewed  more  humanity  than  discretwa  m  p' 
that  direction."]  If  it  had  been  tbe  inteniionof 
Lerislature,  by  the  pasung  of  the  7  &  8  Vict.  c. 
to  deprive  an  alien  woman  of  her  rigbts  to  a  yai 
medietate  lingutt,  the  6  Geo.  4,  c.  M,  would  hsw  I 
referred  to ;  for  other  acts,  which  are  repstW, «« 
pressly  referred  to  therein.  It  is  for  th«  Coon ' 
to  consider  whether  persons  caa  bo  nsteraliw  a 
wholesale  way  without  any  act  on  tbe  psrt  of* 


marrying  a  British  subject,  and  whewer  so 
a  privilege  can  be  token  away  by  iropli<«*™'»J^^ 
tbe  operation  of  a  statute,  of  whkk,  ■ostpiw«J'| 
the  party  was  not  aware. 


Saimdtra  appeored  for  the  priioner  Kmang,  Mtt- 
dressed  no  observations  to  the  Court.  ^  . 

Sir  John  Jenia,  A.  G..  {Oariam  with  hu»)  -^'^ 
withstanding  the  observation  of  thepria>D<rto«'»^' 
am  still  of  opinion,  which  I  expiessedattheCfoWifr; 
minal  Court,  that,  if  Maria  Manning  had  bem  twog 
a  jury  de  medietate  lingus,  it  wooid  han  •Tl  \ 
trial.  [fr»7<fe,C.J.— Doyoumeansgainither.orig"* 

Manningf]  Im€ana8«ain8ther--!»t*g*»»"Su^ 
it  had  been  pleaded,  and  not  denied,  tlirt  lb* 


Digitized  by  Google 


Mtdwumadeapy  It  wonld  h«v«  appeared  that  she 
■  BOtentifledtoaacbB jorjn  Yes.  [FTtMe.C.J.— 
1 1  vadtnUai  yoa,  it  woud  hsvo '  appeared  hj  the 
iBidtltatslie  was  analieil,  but  that  she  had  manled 
Ikitiah  eobjcet?]  That  would  be  the  answer;  the 
tftT  coatse  would  be  to  have  entered  a  snggMtion 
Itf  the  prisoner  was  an  alien.  Barrtfa  tase  was  an 
Bturity  to  abev,  that,  irrespective  of  the  Alien  Act, 
6  VicL  e.  66,  a  foreigner  indicted  Jointly  with  a 
misa  esnnot  haTe  a  mixed  jory.  The  Court,  I  trust, 
H  be  of  opinion  that  that  case  was  correctly  decided. 
Pfott,  B.— Has  any  seuroh  been  made  for  the  inqnisi- 
B  in  tltat  case  X}  Search  has  been  made  in  the  Rolls 
ii^luid  in  the  Tower,  bnt  it  has  not  been  found, 
la  note  of  Barr^a  eoM,  which  had  been  read  from 
■Mi'i  Abridgmott,  18  not  sa  fbl)  as  the  orlrinal  report 
ilkofe,  (Moo.  Afi7,  Mich.,  40  &  41  ElizJ,  where  the 
■Bi  13  given  fwr  the  deetuoK  of  the  Court.  The 
Ml  mj%^  "  Fmr  the  English,  which  are  defendants 
oihdiem,  cannot  have  that  tt4al ;  bat  the  aliens  may 
m  trial  by  all  English,  as  they  bad  before  the  sta- 
di,  lod  as  tfaey  shall  have,  if  they  do  not  demand 
iiper  medietatem  lingaie:  and  it  is  like  the  case  of 
snlegc,  wbeve  one  defendant  demmda  privilege,  and 
bConrti,  by  reason  of  hU  companion,  cannot  hold  his 
^;  there  he  shall  be  ousted  of  bia  privilege."  In 
A  s  caee  there  would,  If  such  a  jury  were  granted, 
M  divided  jurisdiction.  The  stat.  28  Edw.  3,  c,  13, 
^itd  08  well  ta  criminal  as  civU  suits,  ahhougb  the 
■raltits4)f  a  Beparate  venire  may  be  greater  in  one  case 
km  tin  other.  The  ftnt  statnte  which  bears  upon  the 
^teistlu  Statute  tff  Eataples,  27  Edw.  3,  stat.  2, 
~fl,«U(lr  provides^  that^  if  one  party  and  the  other 
» stangn^  suits  at  law  afleeUng  real  property  shall 

•  Wen!  by  stmngers;  and  If  one  party  and  the  other 
le  denizeBB,  i.  e.  natural^bom  subjects,  then  by  dent- 
»a-,  md  if  one  party  be  denlttens  and  the  other  aliens, 
^  liilf  by  denizens  and  half  by  aliens.  That  sta- 
tirttifplied  tfnly  to  cases  in  which  issue  was  .  Joined 
■l^ta  demzena  and  aliens — a  denizen  plaintiff  and 
utndifendant,  or  the  revene.  It  did  not  contemplate 
waaeof  a. mixed  alien  and  denizen  plaintiB^  or  de- 

A  case  where  aliens  and  denizens  were  com- 
wdnsBot  included  intheeltatute.  My  learned  friend 
» tlWed  to  the  words  «f  tiie  28  Edw,  3,  c.  IS,  "  in 
tmuiaer  of  inqasBts  and  proofe  which  be  to  be  taken 
*&ade  muMtt  alien*  uA  dettizeti&'*  Bat  the  word 

oriRinai  Frencti  which  is  translated  **  amongst 
•"•Dtre."   The  wovd  "denizen"  does  not  m«ut  a. 
JBgnacoiae  to  inhabit  in  England.  _r  f*'»Wff,C.  J.— 
Wa  denizen  by  patent,  but  by  birth.T  In  distinction 
M  i»  employed  the  word  "  eetranger.''   Iii  Bio-  Abr., 

•  "Deniaec"  and  "Alien,"  pi.  4,  are  tiiese  words— 
Tnippcars  by  the  statute,  that  denizens  are  as  well 

who  are  EugUsfa  boffn,  as  those  who,  being  aliens, 
•nj^edcniz«sbyletterB-patent,'*  The  pa«Me cited 
■ttChitty'sCrimtari  Law  was  consistent  with  these 
Monties.  It  is  plain,  then,  that  a  denizen  means  a  na- 
Jtt-bwn  subject.  His  oImu,  that,  in  case^ of  amixed 
j^ff  or  a  mixed  defbodant,  the  parties  cannot  have  a 
WflBinsdietateliugn*.  It  can  only  be  in  cases  where 
**pnt«8aw  unmixed— where  the  plaintifF  is  an  alien 

ttie  defendant  ia  a  denizen,  or  where  the  plaintilF  is 
<teman  and  the-defendawt  Is  m  alien.  -  (Bac.  Abr., 
^I^  A  ien"^.  The  stat.  28  Edw.  3,  c.  13,  has  been 
rftir  ji    "  •Xpreisly  repealed  by  the  62nd  section 

laftJnrjr  Aet;  though  its  proviafons  respecting  the 
"Piiof  riiens  to  a  jury  de  medietalte  lingu*  were  re- 
2*Wbythe47thteotion.  It  is  a  mtstake  to  n^  the 
^  deniedietatelingme"."  Itwonldseemtoittidy 

J  JJiiii*  the  head  to  the  translation  of  tbeebaptar  28  Edw.  3, 
'««iii»tii,thBoriginilIrwch. 


jury  of  half  foreigners  from  whatever  country  thay 
might  come ;  so  tmit  a  Frenchman  might  be  tried  by  a 

Sry  half  Rusuans  or  Germans.  It  had  been  said,  by 
r,  Ballantine,  that  foreigners  could  not  be  deprived  « 

Erivileges,  except  by  express  enactment.  But  it 
eld,  that,  ia  cases  of  hi^h  treason,  a  foreigner  was 
ousted  of  his  jury  de  medietate  lingua,  by  the  simple 
enactment  that  all  trials  for  high  treason  should  follow 
the  course  of  the  common  law.  The  real  question  for 
the  Court  was  this — is  a  person  naturalised  an  alien  1 
In  Com.  Dig.,  tit.  "  Alien,"  I  find  the  question  ai^ 
swered.  Under  the  head  of  "  Who  is  not  an  Alien,"  I 
find — aperton  naturalited.  Lord  Chief  Baron  Comyna 
lays  it  down,  "  So,  if  an  alien  be  naturalised,  he  shall 
be  to  all  intents  as  a  natural  subject,  and  shall  inherit 
aa  if  he  bad  been  bora  within  the  King's  leigance," 
Lord  Coke,  too,  (1  Inst.  129),  says  "that  an  aUaa, 
who  is  naturalised,  is  to  all  intents  and  purposes  aa  a 
British  subject."  Is  any  person  but  an  alien  entitled 
to  a  jury  de  medietate  llngus  t  No.  Is  a  person  natik- 
ralised  an  alien?  No.  Now,  the  act  of  Parliament^' 
7  &  8  Vict.  c.  C6,  said  that  Maria  Manning  was  natu-- 
ralised.  (Dyer,  28).  The  learned  couna^  had  said 
that  it  was  enough  for  the  prisoner  to  allwe  that  she 
was  a  foreigner ;  but  that  was  aot  so.  [Rolft^  B. — The 
only  question  now  is,  was  ^e  entitled  to  a  jury  de  me- 
dietate lingus?  Creseioellj  J. — ^The  Attorney- General 
says,  that  the  prayer  for  the  jury  was  not  made  at  the 
proper  time* .J    A  suggestion  ought  to  have  been  e»- 


*  It  is  «  point  of  Mme  impniaaoet  but  of  coiuidemble  ob- 
■carity,  what  is  tba  proper  time  at  wtneh  an  alien  iboiild  pray 
a  jur/  de  mediatats  liagani  Tba  proper  ooona  wonU  teem 
to  be.  to  enter  a  suggestion  that  tba  lauoaer  is  a  for^gner , 
and  to  pray  for  the  jury  before  the  award  of  venire  fadas.  bt 
eivil  proceedingB  the  coarse  is  mors  fiee  horn  embarranmenti 
the  venire  fhcias  is  awarded  after  issue  j<daed,  and  when  the 
case  comes  on  for  trial,  the  jarors,  summooed  in  accorduioa 
with  it,  are  present.  Is  it,  then,  the  proper  time,  in  crimioal 
cases,  to  pray  fbr  the  jury  after  pica  pleaded,  or  must  the  sog- 
geattoD  be  entered  previonslT,  to  enable  tbe  sheriff  to  summon 
apSne),  half  English  and  buflbrdgaers?  Hawkins  says,  '*  It 
seams  to  be  settled,  that  no  alien,  whether  he  be  pbUntiff  or 
d^ndant,  can  take  adsolage  of  the  ttatute,  anises'  he  prays 
it  im  Umtf  and  thatif  fae  have  negloDled  to  pray  it  before  the 
tetam  of  the  coaoflMn  vonirak  be  can  ndtber  except  to  suck 
venire,  nor  pray  a  tales  or  otber  prooess  de  medietate  iingese." 
(2  F.  C.  597).  Lord  Hole  lays  it  down,  "  Ha  that  wiU  have 
advantage  of  trial  per  inedietatan  UogiUB  most  prqr  ficir  It, 
otbmrise  he  cannot  have  benefit  by  war  «tf  diaUBDBB.'*  .(Sea 
Sum.  P.  C.  261;  1  BI.  517;  Cro.  869;  1  Kab.  M7). 
Id  a  case  reported  in  Dyer,  303  b,  on  an  indictinent  for 
rape,  the  prisoner  pleaded  not  gnil^ ;  a  venire  fhdss  waa 
awarded,  a  panel  returned,  and  tluee  of  the  jury  were  strora ; 
he  then  pleaded  that  he  was  a  Scotby  btrth,  and  prayed  a  jury 
per^medktateaa  liagiue.  Tbe  Coort  refosed  bn  prayer,  on  the 
gieead  that  hfewaa  not  praperiy  a  ftntgmr,  and  that  bis  ap- 
pttoatio*  was  not  lo  tiaw.  Batitwy  be  remaifced  here,  that 
the  geoeral  way  of  i ecordtay.  a  ^oa  of  not  ^vMy.  fa  former 
times,  was  "ponit  se  super  pi^riaia;''  and  at  ttds  day  the 

{nujtice  is  to  write  ontbe  iodiotoieot'"  po  se"  or  "puts." 
D  the  case  of  Sj/imnu  V.  SpiMia,  (I  Py..3&7,  IWh.,  19 
£Uz.  45),  whwe,  in  an  action  of  debt,  tiie  tlefodaat  prayed  a 
jury  de  medietate  linnue,  **non  aUoMtur  quit  fcit  sen  laches 
que  n  naver  enforme  le  Court  de  ceo  devaat  lagorder  de  gene- 
nersll  venire  faciao." '  Staundforde  also,  in  bis  Pleog  the 
Crown,  (Ub.  3,  c.  7,  tit. "  Trial  per  le  Pals,"  158).  speaking  of 
a  plaintiff  in  an  action,  says,  "  Et  sil  nC  surmitta  ceo  devant  le 
emirs  faciat  agarde :  fl  ne  ceo  surmitteFa  apres,  ne  challengs 
■array  os  pSlea  pnr  eel  cause  oo  que  est  son  foly  que  il  ne 
prjast  la  bsBcfit'dsl  statute  MNHment  qaaont  U  eonnat  bien  toy 
mesme  ettn  on  alyea."  On  the  trfad  of  CoMt  Cmnimgamark 
and  othaf  foreigners,  on  an  indictmeDt  for  murder,  A.n.  1681, 
(3  St.  Tr.  1713),  the  following  waa  the  coarrc  of  proceeding, 
which  coincides  with  that  directed  by  the  learned  Lord  Chief 
Baron  at  the  recent  trial  of  Manning  and  ki»  Wife,  at  the 
Central  Crinunal  Coort:—**  Lord  Chief  Jnatlce  (addressing 
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ibe  rigbts  and  pririlegM  of  a'BnUah  subject  r*]  These 
we  words  of  form,  stub,  as  "  phinder  a  wreck,  or  steal 
tberefrom;**  at  the  words  in  an  indictment,  **to  utter 
sod  pot  off  ;**  to  make  Hie  matter  nore  exact.  A  man 
may  bafre  an  exception  engrafted  npon  his  natuialisa- 
fion ;  bnt  a  woman,  wbo  marries  a  British  subject,  bas 
all  tbe  rights  which  a  woman  can  have;  she  is  entitled 
to  dower,  and  all  tbe  ti^bia  of  a  British  sabjeet. 
SaHtaitine  replied. 

WiLB^  C.  J.,  prononnced  the  judgment  of  tbe 
Court. — I  need  hardly  say,  thai,  from  the  time  this 
case  came  into  tbe  bands  of  the  judges,  it  has  received 
their  most  anxious  consideration;  who,  although  not 
met  for  the  purpose  of  forming  an  opiniou,  yet  have 
paid  eonnderable  attention  to  tbe  question,  in  order  to 
prepare  themselves  to  ^preciate  the  Bi;gument8  the^ 
might  hear,  and  in  order  to  be  enabled  the  better  to  ap- 
^  those  aignments  to  the  pozpose  of  a  just  conclunon. 
£ach  of  us  having  conaiderad  uia  mattv- carefully,  and 
having  attended  to  the  able  argument  urged  onbelxalf 
of  tbe  prisoner,  we  are  unanimously  of  opinion  that  the 
objection  cannot  be  sustained,  and  that  Uie  party  was 
pioperly  tried  by  the  jury  which  was  impannellea.  It 
appears  to  all  tbe  judges  that  it  is  unnecessary,  for  tbe 
purpose  of  coming  to  a  just  and  proper  eonclosioo  on 
the  question,  to  enter  into  all  the  different  topics  which 
have  been,  not  improperlj^,  introduced  in  tbe  coarse  of 
the  argument.  The  gueatioo,  as  it  appears  to  the  judges, 
is  simply  this — was  tbe  prisoner,  Maria  Hanmng,  or 
waa  she  not,  an  alien  at  the  time  of  tiie  trial  ?  If  she 
vasj  then  she  wae  ontitied  to  that  which  she  priced;  if 
riu  was  aBritash  subject,  ahe  ma  not  so  entiued.  The 
e^ot  «f  aa  act  of  natualisation  has  sot  bean  «■■- 
tioned.  Tbe  eaxtmt  (rf  anthoriUM  in  the  text-wntem 
is  oienv  vnifimn,  and  consistent,  as  to  its  effects.  By 
Lord  Coke,  by  Lstd  Bacon,  by  Sir  H.  H^,  by  Blaek- 


the  intemreter,  after  an^gnment,  and  sftcr  the  IndictBWQt 
via  ezplUBad  to  tlie  ptiKwen). — Aak  wtetber  he  te  irf  or 
not.  la«.— Beaiyakeisavtgattl«.wI<Drd.  I<.C.J.— AA 
Un  hew  be  wiHke  tried,  fab.— «•  aaitbeaiU  betvM  W 
Go*,  aad  batf  Utvtm  i oifif  anil  half  Eogttii.  l^iCt.— 
HB«haU>han.hknfBBat{  leA^HmdlhiM  tkfa-.to  MMe 
ttiedbrJii^  Bw^pmamdiM  Sniliib;  tkatia  it  I'mppon 
haMan."  Tb«  Mme quwtioot  man  aepaated  Seeaphcftiie 
priaDBoes;  bat  it  appavs,  iaam  tbe  apbaaqaeat  psaoaediBgt 
ouCaant  OBna<^gaiB>aKk.'a  tnal,  Oat  a  panel,  psrt^'Ooaiposed 
af  mttm^h  mmb  and  partly  of  S»fli9im*»,  bad  pvewioosfy 
been  pr^nred  by  die  sberiff.  Was  &is  in  oonaeqaeae&of  any 
saggestioQ  eateied  before  tbepsnel  was  eumKMined?  The  form 
efa  BoggesttoD  ia  gtven  by  Dyer,  It4  b ;  it  will  alse  be  found 
in  tbe  original,  In  RattaD's  Entms:— "  And  tAenmpom  the 
mid  F.  Mgt  tikat  h«  it  am  clian,  ostf  wo*  btnt  in  ID.,  m 
paUt  if  ■Ommmt^mtitr  Me  vflS^knw  if  Me  Bayaw  if 
■0nmmigt  md  Ar  jmay*  Me  q/'wrXeMlMrinif' <o 
mmtit  eoaM  MmtrnthtiSreu  mkuf*efim*i^4v^  wmltm, 
■MtaMair^faHn,  ji3B.,j*aiH»t»3.,*MurOg/fTiiaiaiiiiaifci  ■ 


.MtioU^'owtVMaiaaf^srttr  q^rOMMay,  ^o^rytMeaanM^ 
ikeiaid  pUa,aetardui9  M  tMt  jbrm  ef  Me  itatmte  in  aan* 
eaaa  made  and.  prtmidtdj  mtd  U  i»  -§rmt»d  to  kim  4*^- 
.Thar^an,  according  rfa  ik*  atMiuit.ttfarttaid,  4t  it  ■eau~ 
manded  ia  tht  tke^  that  M  eatue  ta  aau  hen,  ^e., 
AMW  tfc^  whtPKfome  iaff  te  it  naOeet  oHdihi  oiktr  kaff- 
^ent,  Sft.,  at  ame,  ly  wtom  fre. ;  -and  ieeama  nHtktr  ifc., 
io  ncoffnite  i(c-,  htatate  at  mtt  Sfc."  A^to  the  form,  "  How 
w91  7oti  4>e  tried?"  see  De  Lome,  (Rb.  1,  oap.  xin).  'FVom 
the  record  of  an  iudivtmeul  (or  inronnatlon)  tried  te  the 
G^MTtof  QneaB%  Bench,  -H  wodid  nppear  dwt  the  ema^'ef 
wairt)  Aoiai  ia,  Tc^aMly,  after  ptea  of  not  gvUty.  (^BKh. 
•Or.Off.  hwbn-;-«a«asB4Aaimttt.o'4BHn,"M7>.  If 
-Oto  nla  att'be  imariisiii?  apiiliiaMii  tomWaal  oaaea  Usdin 
ottwr  ooarta,  as  Bam  tUttm  tt  ia,  «t  woaU  seaaaaa^fit  .wnn 
tbea  eaoi^b  to  !pn^.  a  joty  de  aaadiatate  lingina  C[irlhwith.after 
plea  pleaded.  Vta  wovda,.iaQ,  flf  6  Qoo.  4,  e.&fl,  a.  47, 
aeem  aa  if  tbe  pmerwd  awdaf  jnr|raierstO'bs  dariivg. 
the  aitting  of  (he  Court. 


adopted,  {hatapmonnatnrafiBedbecomMtoalli^ 
and  pnrposes  a  Britidi  snlyeet.  IliatpnppoatittS! 
impugned,  nor  its  correctnesB  in  any  degree  nmidj 
by  tbe  fact,  that.  In  certain  acta  at  naturaliatia^ 
qualifications  are  introduced^ became  it  is  coDtpda 
the  Legislature  to  impose  dtsqualificatien  s|Mij 
vidual  British  subjects,  which  do  not  apply  to  Aei 
jects  of  the  realm  genially.   Tbe  Boyal  Minkp, 
imposes  disqualifications  with  T^ard  to  mungi 
British  eabjects.   Various  acts  of  Padiament  ^ 
individuals  and  -subjecta  In  particnlar  atutim 
holding  certain  offices,  exercising  certain  tigb 
disobaiging  certain  duties.    In  the  case  of  Bai. 
(5  Burr.  2D88]  tbe  question  arose  whether  a 
tion  bill  disqualified  the  party  from  perfc 
office  of  com^ble.   In  that  case  it  appcanl 
naturalisation  was  not  a  qiialified  naturali! 
that  the  party  had  become  a  Bi^sbsnMect,( 
to  exercise  an  (Mfioe  of  tmat.  The  office  of 
was  held  to  be  an  office  of  trust;  and  tiierefo^  \j 
tae  of  tbe  disqualification  in  the  Act  trf  Natin&d 
tbe  party  was  held  to  be  disqualified  froa  am 
l^e  office  of  constable.  *Tbe  questioa,  then,  b  tkt 
before  as,  is,  what  was  tbe  status,  what  tbe  pBGct 
civil  character  of  tbe  woman  at  the  trisIT  Tk< 
Parliament,  in  tbe  section  referred  to^  gMcs  tl 
woman  wbo  marries  a  British  subject  AsH  \i  i 
and  deemed  to  be  naturalised.   Is  she,  Hm,  b  < 
taken?   If  she  is,  what  is  tbe  atatusaitdik/rf 
charaetor,  and  what  tbe  rigbta  of  a  ^T^aAtilfA 
am  not  aware  of  any  case  where  the  cbanofer" 
and  British  subject  are  united.  The  Af^dBoi 
which  are  imposed  ats  aot  diaqnalificaSdaAi^ii 
from  aliem^B  after  aaturailisaiion,  but  hpiU*t 
qualifications  imposed  tinder  tbe  asMb^.i^ 
ment  upon  particular  individuals.  1^  ftw^iv' 
effect  of  nstnralisafion  be  to  make  tin  |P^'^^' 
tents  and  pvrpotea  a  British  subject,  a  inlw 
from  the  authorities  to  which  I  have  Rfanl** 
from- the  veiy  learned  jndginent  of  Ear  Ma* 
(CW&iywood  V. /*tf«^  1  Vent.  413)— atW** 
there  anything  in  this  act  of  FarltanKnt 
qualifies  tbe  general  enactment,  that  the  js^j  ^ 
deemed  and  taken  to  be  naturalised?  It  hcVtt; 
gued  by  the  prisoner's  couneeL  tiiat  "by  tbi* 
waa  intended  to  i^ve  certain  rignt^  aai  not  tetoki 
rights.  What  lis  the  ordinary  oAeet  of  every  Kxtor 
tion  Act  ?  To  ffive,  end  not  to  iilke  away.  T^t 
ment  nrged  in  uie  present  sase^  one  wbich  nip^ 
Tirged  in  every^o^sejof fntor^lisatioa;  beesaie  in  ' 
these  cases  is  it  said  that  tiie  act  is  iiAended  to 
npon  trial  by  jiitfy.  RuatarrflisesilwperWtit* 
tlut  to  M  intents  and  purpesas  be  shall  be  dnaedi 
takontobeaBritiriianbjaet.   What,  then,  docin 
give?    It  gives  aU  that  belcmga  to  tbeohanctsl 
British  aabjest.   Wbat  'does  H  take  tw^t  It  ti 
away  all  that  Mongs  to  the  cbaraeter  of  a  km^ 
it  malNs  the  pasty  ta  aU  tMenls  and  paiFOM><JI 
facto,  a  British  aabjaot.   It  hM  bsea  ooateB4ed,fll 
if  a  foreign  womfut  raartied  a  pe^on  Mtoiw""' 
'particular  way,  aha  migbt,  by  the  toaitTveimi 
tended  for  on  the  part  iff  the  Crova,  •«9*>yVr 
rights  than  tiiose  to  which  her  husband  woald  be  d 
tied;— verylike^.  Ifthe  husband  has  been  sart™* 
subject  to  eertwn  disqualifications  inipesed  ap<fl  m" 
the  Ifgislative  authority-  be  is  not  the  less  ■  B™ 
subject  because  be  is  under  those  disquJifiMt"^ 
But  that  cannot  apply  to  an  unqualified  and  m 
tive  euacbment  that  the  wife  shall  be 
taken  to  be  na'tiiralisad,  without 
disqualification.    The  first  aigument,  " 
years  to  me,  has  failed.  The  next  aiguwrt 
introduction  of  tbe  wonb  mto  tbe  statrt",  •aad  »  ■ 
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bg  euetment.  Bat  it  cannot  be  a  correct  nile  of 
inction  to  take  vords  which  are  mtn>duced  for 
^rpose  of  enlai^ging  the  <^>eration  of  an  eaactment, 
npoB  them  to  migue  that  they  o|«iate  as  a  re- 
ition;  that  is  not  a  comet  concltiaion.  Whether 
e  words  in  the  7  &  8  Vict.  c.  60»  **and  to  have  all 
[^t«  of  a  natntal-bom  sabjeot,"  were  mtrodnced  in 
Btnce  of  a  ^aerol  practice,  or  are  words  of  fonn^ 
nwars  to  me  that  (hey  can  ikave  no  snch  operation 
bt  which  ia  contended  for  in  Uie  present  can. 
\m  to  collect  the  intention  of  every  act  of  Parlia^ 
1^  not  by  trarelUng  out  of  the  act,  hat  by  reading 
Mote  HMctmoit,  and  aniTtng  at  the  general  inten- 
(entertained  by  the  Legiilaturia;  and  applying  that 
)fai  intention  to  tlie  oonatraetion  of  each  particular 
kn,  jQU  are  to  coostme  it  in  a  manner  eonastentiy 
nbit  will  give  effect  to  that  general  intention, 
k then,  was  the  intention  of  the  act  of  Victoria? 
Sb  the  woman  a  British  subject ;  and  I  find  no 
mh  this  act  of  Parliament  which  will  warrant  the 
Hajoii,  that  it  was  intended  to  q>erate  in  limiting 
illcloiigs  to  the  status  of  a  British  subject.  It  no 
I  Tefened  to  the  Jury  Act  than  every  natnrallaation 
rfhs  to  it.  Thoee  acts  content  tnemeelrea  with 
I  to  parties  the  status  of  a  British  subject,  and 
ill  ei^ress  terms,  adding  any  disabilities,  with  re-, 
to  a  particnlor  individ^l,  which  it  was  thought 
b  annex.  With  respect,  therefore,  to  the  prisoner, 
LHaniuDg,  it  appeara  to  me  that  you  cannot  die- 
kbnjr  intention  woateTCr  in  this  aet  to  do  more  or 
iSuB  to  make  her  a  British  snbject.  If  that  be  so, 
iihole  question  is  at  an  end.  She  was  not  an  alien 
be  trij,  and,  being  to  all  intents  and  purposes  a 
ttrltul^t,  she  was  not  enUtied  to  a  jury  medletate 
|ae.  In  the  courae  of  the  argument  there  have  been 
(Qrimportaat  pAints  urged,  but  it  is  not  necessary^  to 
kto  tlien,  as  they  are  not  neoessary  for  the  solution 
Uk  iiiie»tton  before  the  Court.  The  judges  limit 
tArTicvto  Uie  construction  of  this  act  of  Parliament; 
4fttirooiistraction  is,  that  a  foreign  woman  who 
W(i«Britlsh  subject  is,  liy  &rce  of  the  aet  of  Pftr- 
natatalised,  and  therefoxe  bccomea  a  British 
WH  hmt\f,  with  an  the  oonsequeiwei  attadied  to 

titUos;  aikd  one  of  these  conseqaeneea     that  she 
leniitled  to  a  jury  de  me^tate  Ungu*.  Itap- 
|i  to  this  Court,  therefore,  that  this  woman  waa 
trini,  and  that  tiiere  was  no  groond  fbr  the 

[        COTTRT  OF  ADKIBACTT. 

.hningaHedtu  Apmt  far  rmieriug  Sbnieetto 
Mgn  Skip  im  Distreu  en  lAe  JEkvAA  dMUf, 
r4e  attortd  an  Aetiim  •tuaitut  mc  SUpy  Sce,^ 
Salver.    7%«  (hwt  kM,  mat  he  mu  maitM  u> 
^Jm  that  Chanutery  Imt  rt^mi  aU  the  Aceowntt 

be  &ct3  of  this  case  are  stated  ante,  p.  M5,  and  the 
t  now  came  on  for  heariuc  on  the  merits. 

for  the  salvoiv  referred  to        Bapm  7te- 
K^Han.  198)  and  TheFanauriU  (2  V,  Kob.  2£») 
niiag,  that  a  petson  waa  eatiUed  to  salvage  temu- 
vioB,  though  his  services  partoek  largely  of  the 
heter  of  sBancy.   The  9  &  10  YIcU  c.  90,  s.  Ifl, 
^  nsBooaUe  salvi^  to  all  peisona  saving  mips  or 
^  except  receivers  under  the  ao^  which  Bramlilea 
■j*^       services  themaelres  were  valoiU)le{  for  by 
™jtW«  and  meu  he  cansad  the  cargo  to  be  deli- 
7JJ>  vUliout  whI6h  the  Aip  could  not  hav«  been 
"^«ad  the  goods  he  h*lintduniMd.  And  in  an- 


possession,  if  that  be  so,  a  momuon  can  be  extracted 
against  him.  At  present  Us  oim  statraient  is,  that  ha 
is  1402.  out  of  pocket  by  lus  connexion  with  the  ship. 

^(ZdcHM,  contra. — The  answer  to  ever^hing  alleged 
on  the  other  side  will  be  found  in  the  facts  and  dates 
of  the  case.  Admitting  that  the  character  of  agent 
'does  not  snpetsede  the  character  of  salvor,  there  is  « 
limit  to  trait  general  principle;  and  here,  for  tax. 
montiu^  Biambba  nerertbongnt  of  himself  as  a  salvor, 
but  as  an  agent;  and  it  was  not  till  hia  aoeevnts  as  an 
agent  were  disputed,  that  fae  fell  baok  upon  the  cha^ 
Tseter  of  salvor.  The  Convt  will  not  aanst  sneh  a  caae 
by  sending  the  aeeonnte  to  the  registrar  and  merchants. 
But  what  were  the  salvage  aervicesl  He  hired  some 
Ixiatmcn.  Is  he  to  assume  a  jurisdiction  in  the  matter, 
and  pay  what  he  thinks  proper?  As  agent,  pcrhi^Ny 
he  may ;  but  he  cannot  buy  up,  as  it  were,  at  nis  own 
price,  the  services  of  other  persons  and  come  to  tltis 
Court  and  ask  to  be  repaid  as  a  salvor.  We  deny  hia 
services;  but  if  we  fail  on  that,  we  aay  his  character  aa 
a  salvor  is  merged  by  his  own  acts  and  conduct  fbr  six 
months  in  that  of  agent;  and  the  cases  referred  tocoa- 
sequently  do  not  apply* 

I>r.  LvsBiKaTOH. — Tiit  Court  veiy  greatly  laments 
the  manner  in  which  this  cause  has  Men  conducted; 
fbr  it  is  perfectly  manifest,  upon  the  penual  of  thessi 
prooee&ig^  that  ^ly  great  and  perfectly  Tiiinrrinj 
expense  has  been  incurred — expense  in  making  affida- 
vdta  of  Very  conndenble  iMgth,  which  have  never  been, 
sworn  to,  and  j^oing  over  ground  which  It  was  useless  to 
tread,  and  which  could  not  have  assisted  the  Court  hi. 
tiie  sHghtest  d^;ree.  The  main  question  I  have  to  dt* 
cide  is  this — whether  the  action  entered  by  Waters 
Brambles,  the  agent  to  Lloyd's  at  the  port  of  Bridling- 
ton, is  maintainable  or  not.  This  is  a  question  of  some 
importance,  and  one  respecting  which,  if  I  had  not  had 
a  previous  opportunity  of  very  carefully  cousidvring  It 
since  tliis  ease  first  came  under  the  notice  of  the  Courts 
I  should  have  thought  it  necessary  to  take  further  tioM 
before  I.prononncea  my  opinion.  But  a  question  venr 
rimilar  to  it  was  agitc&sdl  in  point  of  feet,  on  the  or*, 
^nal  act  on  petition*  which  was  entered  Into  in  this 
case  Ml  bohau  of  the  omen,,  in  whidi  the  Court  hub 
pmysd  to  stop  the  fbrtber  proceedings  in  the  cause.  I, 
then  addteseed  my  attention  to  that  question :  I  Iwve- 
sinee  ewddered  it,  and  refiRred  to  the  cases  cited  in  th» 
present  amiment— Tile  Faaemnte  and  The  Hapw  Re- 
twm;  and  Thave  also  endeavoured  to  call  to  mioa  otiuar 
cases  that  have  occurred  in  preeeding  times,  some  of 
which,  I  greatiy  regret  to  say,  took  place  during  an  in- 
terval when  cases  were  not  reported.  I  will  figt  look, 
at  the  question  without  reference  to  the  peculiar  cinuun-- 
stances  of  this  case,  and  J  will  put  it  upon  the  wide  and, 
dear.statementof  feots.  The  question  is  this: — Qereis 
a  pemui  reuding  in  the  neignbmubood  of  a  ses'po*^ 
canyinff  on  the  bnsinflm  of  a  nuiebant  and  idiq^^fenb 
A  vessd  becomes  sbmiied  In  the  vieiidty  of  tiiat  poi^ 
and  the  master  ss^  for  ttke  assistanoe  of  such  a  person 
in  tite  character  of  ahipH^snt,fei>  the  purpose  of  having 
such  «Td  rendered  to  the  vmm  and  oa^o  as  under  the 
cireumstances  may  be  neeeasaiy,  namely,  to  take  out  the 
cargo,  ^  that  is  a  s^p  deniable,  or  otherwise  to  got 
the  vessel  off  the  ground  on  which  she  is  lying,  and  into 
a  place  of  safety.  This  person  himself  personally  sopsc^ 
intends  that  service,  hut  does  not  actively  peifom  any 
part  «f  the  duty,  or  incur  tfaa  slightest  cuk  of  his  own 
life,  or  any  daoecr  to  his  «wa  person.  The  questiui  ii^ 
whether  an  imaiwhial  so  tarnnmsfanred  ean  «r  oaniwt 
mslnHwa  an  aetisn  in  these  conito  againet  the  ship  anl 
caigo«>  asTsd.  Mow,  thst  is  the  goaeni  question,  and 
one  iqpim  nAltAi  modi  nMit  ban  been  s^  if  it  had 
bssB  B  asw  qBssHoa  as  to  us  Court  exerciw^g  jurisdin*. 
tlsatfthbdaaorlptiai.  BoAlthinky  that^npsa^  hih- 
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who  are  the  propiieton  of  the  cargo,  and  also  for  the 
advantage  of  persons  who  carry  on  the  occapatton  of  a 
ship-a^nt — an  occupation  of  very  great  importance  in 
a  mantime  country  like  this — that  there  should  be 
jarisdiction  in  this  Court.  I  eay,  first,  it  appears  to  me 
to  be  a  protection  to  the  owners  both  of  shipand  carKo; 
for  it  is  not  to  be  supposed,  that,  when  the  Court  takes 
coijnisance  of  part  of  the  case,  it  does  not,  therefore, 
take  cognisance  of  the  whole.  The  whole  subject-matter 
eomra  within  its  jurisdiction;  it  takes  care  that  no  im- 
proper expenses  shall  he  allowed,  and  that  notliin";  is 
taken,  in  the  nature  of  ship-agency  or  sjilvago,  which  is 
not  fairly  earned,  and  to  which  the  party  is  not  justly 
entitled.  Agaii^  it  ii  a  matter  of  advantage  to  foreign 
owners,  because  it  enables  them,  with  great  facility,  to 
procure  the  assistance  of  persons  of  this  description, 
irho  are  most  useful  in  effecting  and  superintending 
services  of  this  kind;  and  many  a  Fln{<-a:;ent  might 
hesitate  to  undertake  a  work  of  thi>  nuture  upon  the 
mere  personal  credit  of  the  master,  or  foreign  owner, 
whom  he  did  not  know.  Again,  looking  at  the  ship- 
agent  himsell  supposing  that  he  discharges  his  duty 
honourably,  fairly,  and  assiduously,  he  is  assured  of 
having  a  proper  reward  out  of  the  property,  which 
becomes  subject  to  the  jurisdiction  of  the  Court,  and 
he  is  not  left  to  the  chance  of  recovering  it  from  a 
foreigner,  whether  owner  or  master.  I  think  these  are 
strong  reasons  in  favour  of  the  jurisdiction  itself;  yet  I 
do  not  know  that  I  should  have  ventured  to  have  acted 
on  any  theoretical'  reasoning  if  I  had  not  been  sup- 
ported and  upheld  by  previous  decisions  of  the  Court. 
There  were  two  cases  antecedent  to  The  FavottntCy  of 
which  I  cannot  find  a  trace  in  any  report.  Of  one  I 
have  a  very  clear  recollection,  and  a  very  peculiar  case 
it  was.  There  may  be  some  doubt  whether  Lord 
Stowell  did  not  go  too  &r,  hut  what  impressed  it  on 
my  mind  was  this  circumstance.  It  was  an  applica- 
tion made  by  a  magistrate  in  Ireland  for  salvage  ser- 
vices, which  consisted  in  sending  police-offioers  to  pro- 
tect the  cargo,  [and  the  gentleman,  in  making  the 
affidavit,  swore  that  he  would  not  fix  the  amount,  for 
he  could  not  minately  tell  the  snm  to  which  he  was 
entitled.]  Lord  Stowell  allotted  lOO;.  There  was  an- 
other case,  in  the  nrighbouriiood  of  Deal,  in  which  a  si- 
milar question  arose.  I  do  not  know  that  Lord  Stowell 
formally  decided  the  question^  Tw  ha  was  not  in  the 
habit  of  doing  so  if  he  could  avoid  it;  buthesnd,  **  How 
conld  there  be  a  better  jurisdiction  to  determine  it  Uian 
the  Admiralty  Court?"  In  the  ease  of  TTie  Happy  Return 
the  whole  qoeetion  substantially  came  under  the  con- 
sideration of  Sir  Christopher  Robinson,  and  that  learned 
judge  bestowed  upon  it  every  possible  care  and  atten- 
tion. Of  course,  the  circumstances  must  differ  in  each 
case,  but  the  result  of  Sir  Christopher  Robinson's  deoi- 
Non  was,  that  a  person  might  act  as  an  agent,  and  claim 
as  a  salvor,  though  he  didnot  actually  perform  in  per- 
son anything,  strictly  speaking,  in  the  nature  of  salvage 
service.  He  refrared  especialfy  to 'the  case  of  The 
Oranttoim.  I  ibUowed  the  anthorify  of  Sir  Clilstopher 
Bobinson  in  the  case  of  7%e  Favourite^  and  there  is  one 
observation  to  which  I  will  advert,  because  it  shews  the 
new  of  the  question  which  I  then  entertained,  and  to 
which  I  think  it  my  duty  to  adhere.  I  sEud,  Al- 
though I  cannot  view  Mr.  Daveys*  services  in  the  strict 
character  of  salvage  services,  but  rather  of  a  successful 
and  meritorious  agency,  I  am  of  opinion  that  I  shall 
not  exceed  the  fair  quantum  of  reward  if  I  decree  him 
the  sum  of  250^  to  cover  all  the  expenses,  saving  the 
costs  of  this  suit,  which  I  must  allow  him  in  addition. 
In  that  case  Mr.  Daveys  had  performed  no  act  which, 
properly  speaking,  could  be  called  salvage.  The  general 
principle  I  am  inclined  to  uphold,  and  I  now  look  to  the 
principal  circumstances  of  this  case  to  see  if  they  will 


is  in  a  very  mmatisfitetory  shape,  beeaoM,  in  lit  1 
instance,  it  states,  through  three  or  four  pages,  a  [ 

number  of  circumstances  which   never  shoald 
foand  their  way  into  an  affidavit,  merely  ta 
warrant  of  arrest.    Secondly,  it  speaks  of  saltige. 
vitt's  only  for  which  a  debt  was  due.    It  is  well  I 
tlmt  the  ordinary  form  is  to  make  an  afiidanti 
vage  services  have  Iicen  rendered,  and  the  wa 
out,  leaving  it  to  the  Court  to  do  justice  here^ter. 
many  instances,  unless  the  warrant  issued  iiriTii^^istefrj 
the  vessel  might  be  gone,  and  the  opportunitv  -f '.(ir^ 
justice  lo-'t.    I  do  not  think  there  la  much  Lii  liw  ^: 
davit  which  can  aiFect  my  judgment  in  this  case.  Tb 
is  a  great  desl  of  truili^.ulhe  ssgqinMit  that  " 
a  great  delay,  and  thtt  H^^^J^mWoi  dain 
sively,  in  the  first  instanc^.^oder  thatitla 
but  it  does  not  apnear  to      U)»t  It  ia  *  ' 
action.   I  lat^ent  the  de|ay,hnt  there  «n 
ciini stances  wluch  I  cannot  atpresent, and  t ' 
shall,  jiave  an  opportunity  of  investtgat 
mii^lit  account  ^or  it.    Unless  Hr.  Bramblea 
hiu  i  L  il  from  proceeding  in  a  suit  which  I  have 
he  had  a  right  to  commence,  it  it  imjio^il'le  1  can 
his  claim  altogetlior.    Another  qut-stino  mighty 
in  this  case — tlit;  I'lncfeJin^'  is  against  the  sh^ 

It  is  manifest  I  caiMiot  do  justice  as  the  case  i  

I  could  not  decide  tli^tt  Mr.  BLVUiibks  was  effltitW 
reward,  supposing  1  had  a  constat  of  the  valoc  of  tit 
ship,  witlloQt  taking  notice  of  the  cargo,  lecuae  b 
apjiears  Jie  had  tfaexargo  in  his  posseaaion,  sod  mAl  it. 
It  is  clear  t&at  he  inigl^t^vj^jpud  bimself  not  iae<Iy 
the  commission,  and  the  'Hdvage'"'d^ct  upon  the  eu^, 
but  a  great  deal  more  than  the  Court  would  faav»D.ffa 
upon  the  whole.  In  this  state  of  thiqgs  X  JhoH 
hand,  and  say,  that,  until  the  whole  maiSf^'ifjmsli- 

fated,  I  will  prrtcoed  no  further.    It  bss bob .ijfi, that 
Ir,  Bramblfs  iHi-!:t  l>o  -l^Milily  [i;iid-p»id  ljiij)||^t. 
and  jiaid  as  luu  if  ^i.n  agent  ehoeei*  W J|M 

into  this  court  for  justice,  he  inu^t  be  alisfad. 
that  justice  which  the  Court  will  iidimnisLsr.   If  '.. 
Gays,  "  I  have  acted  as  agent  and  salvor,  qow  par  nn. " 
the  Court  will  take  cognisance  of  what  he  hMrweir^l 
as  agent,  and  will  not  give  him  a  double  levudabttX 
take  a  view  ftf  all  the  services  he  has  rendered, 
portion  the  nrwQXd  io  vhat  he  has  done.  Evoj 
who  comes  Into  Ihs  court,  and  el^ms  justing  ~ 
prepared  to  do  justice  lilmself.   Looking  at  fbi 
it  is  clear  that  I  cannot  proceed  to  h^db  asy 
whatsoever,  except  in  the  dark;  therefore  the  j 
I  shall  make  is  this — refer  to  the  registrar  and 
chants  all  the  accirants,  including  those  exhibited, 
the  monies  received  and  paid,  with  reference  T">rli 
the  ship  and  cargo.    If  it  should  so  hrippt-ii  t:'..t:  U 
Brambles  is  in  pobsossion  of  the  cargo,  lie  must  accou 
for  tlu'  wliolc  he  lias  paid  and  rfceivcd,  and  he  mar. 
Batisty  tlie  Court  that  all  iiaynicnis  are  just  anti  fij- 
Unless  this  is  done,  he  will  get  nothing  in  |he 
of  a  reward  for  these  sendees.   When  that  has 
done,  and  the  Court  Ts  satisfied  tliat  the  account 
been  fiur^' rendered,  and  that  no  expenses  have 
incurred  which  ought  not  to  have  Seen,  then  it 
ascertain  what  is  the  residae,  and  will  be  preparrd 
give  such  remuneration  as  the  justice  of  the  case 
qnires.   Surely  the  owners  cannot  complain  of  t) 
They  have  now  the  benefit  of  a  proper  investigation 
all  the  claims  that  have  been  preferred  agiuost  the  :  ~ 
and  cam),  the  means  of  obtaining  the  proceeds  of  . 
cargo  if  they  have  been  unjustly  withheld,  and  the^ 
will  pay  no  moi-e  than  a  just  reward  for  the  senrics 
rendered.    Until  I  see  the  report  of  the  registrar  ai4 
merchants,  I  reserve  all  questions,  inclnding  that  flf 
costs. 
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^pi  Bbocguam,  Lord  CMjmai4^  mi  siher 
W'  Lords.'] 

p  follow Ini;  judges  were  called  in  to  assist  their 
Lordships: — Mr,  liaron  Ai.di:r>ii\,  Mr.  Justice  Pat- 
:esox,  Mr.  Justice  Coleriikjk,  Mr.  Justice  Cdlfm  \n, 
Mr.  Justice  Madi^  Mr.  Justice  Wightman,  Mr,  Jus- 
fin  CsEssTBLi,  Mr.  Jnatioe  Euv,  and  Ur.  Jastice 
Wnxuiu. 

BB»  «•  CupiuH.— «/W^  3  and  4, 1948,  and  Jubr  9 

and  27,  im. 

iimaiiefi—Abimdamen^Affenqr—Ckiptam  ofSi^. 
Uki^s  and  hom«w»rd  livMht  Mng  intured,  the 
Imt  w  An-  C&r^  at  Pemambutofia-  Liverpool:  leaving 
Famambuco  on  her  Voyage,  Mhe  struct  on  a  Bode,  and 
last  obiiffed  to  put  bad  to  repair  j  the  neeettary  S^ir$ 
Wtei  out  to  be  very  extenttve^  (Atf  Outlay  provinp  to  le 
mikkreA^morethanthe  VahtecfiheShipandJ^eight. 
VeOtftain  raised  the  necessary  Sim  on  Bottomry  of 
AiWp,  FreigJa^eie.  The  Ship  mu  wider  Repairs 
*w  Jme  to  the  foOowing  January,  tchen  the  took  m 
'ilff  firmer  Cargo,  and  sailed  for  Liverpool,  tehieh 
IFlue  she  reached  safely,  and  Freight  was  pt^  to  the 
mv«a  ef  the  Bottomry-bond.  PlatnUff,  ontkeSOIh 
fAoM&er,  being  informed  of  the  prob^  Amount  the 
SquW,  MM  Notice  (f  the  Abandomnem  ^  the  Sfftip 
imd  Frtight  to  the  nspective  Underwriters^  ami  dM 
'■IC  afterwards  interfere  in  Respect  of  either  Ship  or 
fr^:~-Held,  i^rming  the  Decision  of  the  Ex- 
rChimbery  raversingtkattf  the  Oouft<if  Common 
tpM  m  Aetkn  on  the  POi^  in  R^uat  ^ 

Wm,  Oof  the  Captain  continued  to  be  the  Agent  of 
^■wljf  in  the  Matter  of  the  Repairs;  and  that 
l^Bstif,  being  bound  bf  the  EleOion  ofihe  Cwtain  to 
npair,  and  the  PreiM  insnred  amuut  havu^  been 
nttallf  earrtedj  could  not  neoter  j/br  the  whole  or  the 
JwW  Lots  o/IM^, 

atn^that  Me  PropoiHon  of  the  Eamses  at  Per- 
mo  whiek  th«  Rei^  out  to  bear,  beina  claimed  as 
mFni^,  and  mit  as  Money  paid  by  Wi^  ^  Ave- 
yterSahage,  PbrnOif  was  not  entUled  to  recover 
fine  Expenses  on  tUilbrm  of  Action, 
Iliis  «aa  a  writ  of  error  on  a  jadftnamt  of  the  Ex- 
^ner  Cbamlter,  pronounced  in  Michaelmas  Term, 
The  origlnu  action  waa  brought  by  Benson 
■■Mt  Chapman,  upon  a  policy  of  Insurance  on  the 
PWnt  of  the  ship  Lord  Cochrane,  upon  a  voyi^  at 
"from  PemamDuco  to  Liverpool.   The  freight  was 
M  in  the  policy  at  200W.   The  plaintiff,  being 
fJttr,  had  effected  other  insurances  on  the  ship  for 
( Mrne  Toyage.   The  declaration  was  in  the  ordinary 
"n,  and  averred  a  total  loss  of  the  ship  by  perils  of 
■  Nas,  aud  a  totel  loss  of  the  freight.   To  this  de- 
nhoa  the  defendant  pleaded  several  pleas,  the  more 
wefwl  of  which  were  pleas  eererally  traversing  the 
"*>  of  the  ship,  the  loss  of  the  freight,  and  the  loss 


rfrtT  »f  '  BuujBwt  bUH  npeciBi  case  loruie  opmion 
Court  of  Common  Pleas,  with  liberty  for  either 
l"jyto  torn  that  case  into  a  special  verdict.  This 
2  ^wfards  done,  and  the  following  are  the  mate- 
.™  ncu  which  appear  in  the  Bpecial  verdict :— The 
^'l^'iwtion,  beiiw  at  Pemambuco,  received  goods 
■|»Wd  on  freight  for  Liverpool,  in  the  month  of 
JJJ^a  the  year  1839.  The  amount  of  the  freight 
^zzow.,  in  which  the  plaintiff  and  the  other  owner 
ship  were  interested,  as  averred  in  the  declara- 
Ihua  laden,  she  sailed  from  Pemambuco  for 


ceisiiry  for  ht-r  to  put  back  to  Pemambuco  for  repair. 
This  WHS  duiK' ;  but  there  being  no  dry  dock  there,  nor 
Any  utlier  ini  iins  of  examining  the  ship  to  ascertain  the 
nature  niui  extent  of  the  injury,  with  a  view  to  the 
requisite  repairs,  except  iiy  lieiivinf^;  ilnivu,  it  became 
itfcusbary  tu  take  out  tlic  tMigu  :uiiJ  Ihuivc  tlio  sliip 
dowuj  iu  Older  to  make  that  examination.  This  was 
done  accordingly;  several  surveys  were  necessarily 
made ;  and  aubsequenily  the  master  of  the  ship,  in 
concurrence  with  ute  firm  of  M'Calmont  &  Co.,  of  Per- 
nambuco,  (to  whom  he  had,  on  going  out  from  Ed^ 
land,  been  directed  to  apply  for  a  caigo),  proceeded  to 
cause  the  ship  to  be  repaired.  She  was  under  rep^ 
from  the  29th  June,  1839,  to  the  4th  January,  1840. 
Pemambuco  is  a  place  vety  inconvenient  and  expensive 
for  the  repair  of  ships.  Tne  repairs  done,  the  costs  of 
which  amounted  to  7132/.  3#.8d.,  were  necessary  in 
order  to  make  the  ship  navigable,  and  in  a  condition 
to  proceed  on  her  voyage.  To  discharge  this  sum,-  all 
due  means  were  taken  at  Pemambuco  to  obtain  money 
from  persona  on  loan,  by  bottomry  and  otherwise.  No 
money,  however,  could  be  obtained,  until  M'Calmont 
&  Co.  consented  to  advance  the  sum  of  7132/.  3s.  Sd.  on 
bottomry ;  and  accordingly  the  master,  on  the  6th  Ja- 
nuary, 1840,  at  Pemambuco,  executed  a  bottomry- 
bond  to  them,  pledging  the  sUp,  freight,  &c.,  for  that 
sum,  and  bottomry  premium  at  20/.  per  cent.  On  the 
30th  December,  1839,  the  plaintiff  was  shewn  a  letter 
from  M'Calmont  &  Co.  to  their  agents  in  London, 
which  had  been  received,  as  follows: — "Pemambuci^ 
14th  Ifovember,  1839. — The  Lord  Cochrane'srepursare 
likely  to  exceed  0000/.,  with  commission,  discbaigiug 
and  reloading  cai^,"  &c.  The  plaintiff  thereupon,  on 
the  same  day,  gave  the  following  notice,  not  only  to  the 
defendant,  but  to  the  underwriters  on  uie  ship,  whidi 
the  plaintiff  had  insured  with  the  aevezal  losuxaiioe 
offices  described  in  the  noUce 

"  London,  30th  Deoember,  1830. 
''  My  Alp,  The  Lord  Cochrane,  bein^  insured  as  fol- 
lows :---Ship,  3000/.  with  the  Indemmty  Marine  In- 
surance Company;  700/.  with  the  Duudee  Marine 
Insurance  Company ;  800/.  with  the  Dundee  Sea  In- 
surance Company;  freight,  2000/.  with  the  Neptune 
Marine  I  rum  ranee  Company:  and  having  sustained 
damage  since  she  sailed  with  her  cargo  from  Pemam- 
hnco,  and  having  received  information  that  the  ex- 
penses inearred  in  relation  to  the  accident  will  exceed 
the  value  of  the  ship  and  frright,  and  that  the  amount 
will  be  secared  by  bottomry,  and  that  the  repain  will 
■till  be  incomplete,  I  do  hraeb^  abandon  the  said  ship 
and  freight  to  the  said  respective  insnrerB,  aocording  to 
their-re^peotive  ri^ts  underthe  ciroumstaiioss.  I  have 
further  to  acquamt  the  underwriters,  that  I  am  in- 
formed' that  a  bill  will  be  drawn  upon  me  for  the 
amount,  which  will  exceed  5000/.,  by  the  payment  of 
which  the  bottomry  premium  may  be  avoided ;  and 
that  I  shall  not  accept  such  bill  on  my  own  account, 
but  ^all  be  ready  to  pay  the  same  for  thdr  account, 
upon  their  putting  me  in  funds  for  that  purpose." 

The  plaintiff  did  not  interfere  in  any  way  afterwards 
in  respect  of  either  ship  or  freight,  nor  has  he  ever  re- 
ceived any  part  thereof,  or  any  satisfaction  or  beneiit  on 
account  tuereof  The  ship,  having  received  the  cargo 
again  on  board,  (in  respect  of  the  reloading  of  which 
certain  expenses  included  in  the  7132/.  35.  Sd.  were  in- 
curred), sailed  again  from  Pemambuco  on  the  6th 
January,  1840,  and  arrived  with  the  whole  of  the  ori- 
ginal cargo,  which  was  of  the  value  of  19,139/.,  on 
board,  at  Liverpool,  on  the  19th  March,  in  tiie  year 
1840.  Upon  the  arrival  of  the  ship,  proceedings  to  en- 
force payment  were  taken  by  the  obligees  of  the  bot- 
tomry-bond in  the  Court  of  Admiralty;  under  iho 
order  (tf  which  Court  the  ship  was  sold  for  the  sum  of 
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of  that  Coart,  was  paid  to  the  obligeei  the  bottomix- 
faeud.  Upon  maJoDg  up  Um  aooouMta  of  Ue  diahuna- 
meDta  at  Peniambaoo,  aooosdiDg  to  tita  praeUsa  W 
tweea  aawirad  and  snderwriten  in  Loiidon*  tha  aaounl 
of  the  proportion  oC  tbe  713SU.  3f.  8(L  aBd  of  th*  hatr 
teniiy  premian  which  ouf^  to  ba  bona  aaaMouiiof 
thB{irdlglUw««6gl.U«.8i.  Tha  juzr  fannd,  that,  in 
xaapeet  of  all  the  afamaid  premiaes,  Uta  phuntUBF  aad 
iba  sarenl  partiea  aoted  boDi  fida.  Thay  alee  feuiid 
that  Uie  plaiotiff  aoted  withoat  lacha^  aad  as  a  pradeat 
owner  of  the  ahip  and  freigbt»  if  uaiuarad,  would  aot. 
IJpoa  these  fiKta,  the  imea  aa  to  the  loas  of  the  Bhu^ 
and  as  to  tha  abandooment  by  the  plainti£F  af  t£w 
freight,  ware  found  for  tha  plaintiff;  and  a»  to  the 
other  issaea,  relating  to  the  lose  of  the  freight,  and  the 
loee  by  the  perils  insored  against,  the  queBtions  upon 
the  fiKits  so  found  wm  left  bv  tha  jury  to  tha  jnag- 
nent  of  the  Court;  and  they  round,  that,  in  case  the 
Coort  should  be  of  opinion  that  the  ^aintiff  waa  entitled 
ta  reeorer  fiw  a  total  Iom^  tha  dam^as  ware 
aod  if  entitled  to  naovar  hat  only  for  a  partial  laa^ 
the  damam  vaztt  S/BOl.  lU.  3d.  Upon  the  facta  so 
fimnd  by  the  jury,  the  Court  of  Coaunoa  Fleaa  gave 
judgment  for  the  plaintiff  for  atotal  ktai,  and  jndgment 
was  ngned  acoo  idin^y.  (Reported  6  Han.  &  G.  782, 
and  7  #nr,  1170).  The  defenaant  sued  out  a  writ  of 
error,  returnee  in  tha  Exchequer  Chamber,  to  hare 
that  judgment  reveTsed.  He  assigned  as  errtHrs  in  that 
court,  that  the  declaration  was  Insufficient  to  entitle  tiiw 
plaintiff  to  recover,  and  that  judgment  ought  to  have 
been  given  for  the  defendant^  and  aot  for  the  p1aiDti£ 
The  plaintiff  (then  the  defendant  in  error)  pleaded  i» 
»ullo  eat  trratwm,  Tha  Court  of  Exchequer  Chamber 
nveraed  Um  jvdgfoeat  flf  th*  Court  of  ComiMa  Fkos 


Sir  F,  Thaigtr  and  Pmm^  (Aanritovwith  UmaX 

tat  the  plaintiff  in  errar. 

Str  F.  and  JMm,  {Ogh  with  fhem),  for  the 
dkftadimt  tb  emr. 

The  Reporter  vma  net  preemt  afr  the  arguments,  hot 
lu  ia  informed  that  thej  were  substantially  the  same  as 
Were  used  la  (he  Court  of  Common  Pleas.  The  jud^ 
aunt  of  the  Exohecnier  CbambM*|  reveinng  that  of  the 
Co«rt  of  Common  Pleas,  not  haruig  bea&  reported,  b 
printed  in  a  note  to  this  oaae. 

Tha  following  were  the  aathoritfas  cited  in  the  argu- 
Beats  hefbre  the  House  of  Lcwds:— iUZe  v.  The  R^al 
Bk€hmng9  Atmnramof  Ompmif,  (3  Moore,  llfl;  STaunt. 

F^inff  v.  SiM$k,  (1  H.  L.  Caa.  6T9)t  tVOater 
w.  amkampt  (4  B.  ft  Aid.  MS);  Carji  -r.  WNte,  (5  Bro. 
JPl  a  9e»);  AhftoM  on  SMppfaig,  m,  m,  4eh  ed.; 
ff» AtemrndbTf  (S  Rob.  Adm.  Rep.  3M);  €hrm  v.  Tff« 
EltdimMe  Aasnrance  Coimai^^  (8  Taunt.  W)\ 

Wheat.  413— American);  Read  t.  BmOum,  (3  B.  &  B. 
T47);  Dt^U  V.  Dana»^  (1  Moo.  &  Rob.  4S)-  Banter  v. 
Parifry  (7  Mee.  &  W.  322);  ffoidneorlA  r.  W>«,  (7  B. 
ft  C.  704;  S.  C,  1  Man.  ft  Ry.  673);  P^h  on  Insurance; 
Gardiner  j.  Crwmddht  (2*  Burr.  BM);  jmCartHy  v. 
JJul,  (6  East,  dSa) ;  FoMy  v.  7W«v^  (t  Saott'a  N.  B. 

7m. 

Jmfy  a,  184fK— ALBKnav,  B.,  now  delivsivd  tiM 
unanimoua  roaaona  of  hiumelf  and  otbar  judges,  at 
IMlows: — ^The  first  (pwation  pnt  by  jour  LorasBips  to 
tha  judges  is,  whether,  vpan  the  facts  stated  1»  tha 
i^acul  verdict,  the  plunitf  IF  was  mtitled  to  recover  for 
a  total  loss  of  the  might?  We  are  all  of  opinion  that 
he  was  aot.  The  special  verdict  states  that  the  ship» 
with  her  cargo,  len  FemambucOj  on  her  voyage  to 
liverpool,  on  the  29th  June,  183&:  that,  in  proceeding 
out  of  the  harhonr,  sha  struck  oa  &  rook,  and  waa 
obiigod  to  put  back  to  Mpair:  that  tha  laaatary  aftai 
■arnal  snrr^yi^  and  vith  taa  ooasuBBBaaof  th*  fsvaaw 


■nderrepalr  tvom  the  Sfth  Jane  to  tiie  4tk 
following:  that  the  expeoaevaf  thoai npun i 
to  thoanin  afi  71321.  aa.BA,B«h«Kealiagtti^ 
af  tfia  sUp  Mid  Mqibk,  which  aaai  tha  aatav^ 
being  aUa  to  pnena  li  ifta^rotfaceBMBa%iHai 
palfed  to  baiTCW  oaa  baJlMwy.  Hid  aaaiBlri  t  M 
toawy-hand»  eharginy  the  ahip,ftiigKa<  th 
the  cargo  had  been  neeeaaarily  taken  oot  dn^llsa 
pMr%Mtwaar»«hipped:  thaithcabipMiM«ftU| 
January,  1840,  and  amsad  with  tite  cs^  at  Unrprf 
and  that  the  obligees  of  the  bond  received  tkt  fradi 
Dndevadeeaea  of  theCoartof  Admitaltjr.  Thtfrip 
thereftM,  banng- heoa  aarMd,  it  Is  plan  tkai  AtfM 
tiff  oaamot  laaamrfDr  *  tokii  has  al  that  Mglitaii 
b»  can  sepadiataaH  tfaiA  waa  dene  bj  ikt  mim,^ 
treat  tha  ahip  as  whoQgr  ksA  at  PaniaBbaa  wlli 
29th  JTmmw  Tha  apMidverdiet  dsea  BrtiMiM 
tha  plaial&ff  waa  fiiat  Irfarmed  at  the 
Aipw  Thaoa^bifoinaiiMtothaplaWfaUl 
nattM  i»  that  oowMad  W  a  latter  ftsai  AhbU 
datad  *a  14kh  Wuif  Iwr,  USB,  «hieh  wmW 
ea  th*  aothDaoevber  m  thatyaa^and  wluiH 
pMaanaa— **Tfaa  himi  Ochraaa^s  czroMwiMl 
to  axaaed  SmOL,  with  iiMnn,diaehiMMi« 
l*adiag  oaiVOk"  fta.  On  th*  ana  dqr  A*  M 
naa  aaiiea  «f  ahMMtaotteah  of  tW  Aip  Mi  C^ttri 
the  reaped**  w»dwwiilMaaaiaaah,Md<Hwfl« 
fare  in  aaw  way  aftemida  in  rt^aet  dihr  Hf^ 
fMght.  It  »udeabtedlra.nile,thattbebMMtt 
h*takaa>as*tatad  in  a  apaeaaL  vaadial,  aad  tMa» 
enoaa  of  fhot  *M  not  tn  bo  ihrawM  by  thi  Gwt.  htl 
is  material  to  observe,  that  tiiia  special  ia£*«M**| 
state  that  the  ^intiff  ahaadoaad  whn  fe  M  ■■1 
of  tha  aocidMt^oi  n«i  wh«  ha  fW  bMthMb 
ship  waa  wadet  mmhl  mm  thaL  ia  tamm^l^ 
bo  raU  aot»  if  ha  had  Inaiiatf  b*«  AlMM*>2 
aad  "'J—— *^  hava  daaae  pneMyahd^M" 
did.  The  doty  of  th*  maeter,  in  eaa  dW  »^ 
aUp,  b<to  d»aU  tbab  can  ha  daa*  taiiMh^'^J 
adveaCuta  to  a  snuusarfiJ  tiaaiiiiMita,  toifi" 
ah4),  if  there  ba  a  rMBonaUa  pmpeelflf 
"f*™^  not  misoBB,  and  to  bmg  hcaoe 
earn  the  flight,  if  poMiUa^  Bi  the 
finlioft  to  the  oontoary,  wa  maaL  Miaat-tto'lfg 
waaproperiy  pwfomMd  ;  and  it  nwy'Mll"*''"? 
£Dr,CMBtate]^y  with  all  tha  focto  foaadiatM^^ 
verdict,  the  axpanaea,  ia  tha  aaoMs  af  "f^^ 
have  been  diaounrered  to  ba  maah  P*ft*  "S* 

first  eontamplated,  withoat  Mr  » ^ 
thaaenadeca^oaaadvhvhaaatedt  SolMfMt< 

MyshewAat  ha  aetod  aniewialy,  bM  "  "'°»] 
inpaaabb  t*  aay  thM  ha  aelad  bvaiid  tba  iafi  •(  r 
authority,  or  that  Iks.  plaktiff  is  lotitM  to  tmlK 
as- being nvloDKarfaia  aaeat  mtbmnomvmc-^ 
the  repaita, and  to  antiiddaT  the  aUp aa a ar"< 
tbaadvanturain  th&  vorai  kaoaaoaaawadi 
as  he  Hiij^t  have  dane  tf  tha  mmtK  Wtfi 
the  facts  might  ha«ajMstifiedUmi»dMDSiMn«" 
the  adrentare  «d.  sold  the  ship.  11>* 
repair  w8*iDad«,aad  tha  Mpaiaa  c«»™^**?T^ 
1839;  and  the  facto  foand  by  the  V^JI^Z 
not  BufficMut  to  ahflw  tlwt  the  aiajtir. " 
elactiou,  actad  bf^«ad  thaaMparfhiawtMaqj'" 
eattahdy  Wd  aathi^g^te  aat JJJfJI^^ti 

•vmat  writaJteaTOkLUn aalad d»MBdy. 

tbeaadnmaMtaaeaa  the  plianti*— ^  •^f*!?'!* 
by  that  eheaoa  ef  the  naalaib  aad  aoaU  0^  ■  * 

month  of  Deoembor  foUowii^  wbea  be  lj<*^" 

gioat  aaouH  oV  the   **  rftbstaWif 


Mid  pnt  himaaf  in  tha~MBe  *«»*»"»1*"E 
had  been  don*.  Tha  Bhaaiwinaat 
widaEnidLareuu^aaeH.  if  tbakavw*^^ 
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I— III  will  MB  la^mmsyi  n  u  wm  uwtyi 

iriliotffTenattkefliiiiMfte  H  sof  audi  hm  wHim 
li  jMatlff  hf  Mt  ^Mt  M  deKed  to  nptfa;  and 
te  tiw  JWftin  had  moi  iMKrIf  completed.  In  cttei 
tttpimm  or  deteatioD,  when  the  Ion  is  appareatly 
riwidoinaent  to  rao  naderwriteta  «n  mtffit  nwjr 
iiffy  iiapartKit;  but  oven  Ih  sooh  cam,  if  Oie  diip 


I  nUkctt  or  remaa^  vad  fiMighi  be  eanad  bofbre 
Ae  tnagAt,  the  omwi;  oauet  »oov«r  on  tha  policy 
tfiaigfat ;  noi^  isdaed^  if  thera  aniy  iaatazM*  to  bo  (bum 
tahieh  waetion  §m  m  tatat  lenof  ft«kht  hs  boa* 
lillftWnMatauublewbmt^fireie^hiB  beM  aa- 
^tmtdi.  We  bus  so  dowbt  that  the  4MBipt  flf 
kbu^t  bf  tlM  abliapM  af  the  band  waa,  in  lav,  a 
by  tfe  plaia«)C  bavmv  slnady  exptetd  oar 
fan  that  be  was  bonid  by  ™«  election  of  the  maater 
}inur,  and,  of  ooune,  bound  by  the  bottonuy-bond, 
An  bwmme  neceesnr.  And  eren  if  it  wen  not  a 
br  tiM  plaintifl;  still  he  would  not  have  Imu 
RMtea  from  reeeiting  the  fiwght  by  the  perils  in- 
mi  iniiut,  bat  by  hia  own  act  in  [dedging  the  freight 
f  fte  Battom^-bond*  and  he  Hight  bare  obtained  the 
l|||Ui£hahadabaaentopayoffdiahead.  Thefraighi 
•aat  aotaaUy  loot  by  the  yenfe  iaaarod  i^iriMi,  fcr 
hai^  b  print  of  faat,  aataatfy  swniii.  MoTcaait  be 
ril  to  be  Wst  to  tba  ^Untlff  by  tboM  pevUs,  bat  iflaat 
ittvat  da,  it  haa  been  kat  by  hia  own  aeto  a»d  osa^ 
hto.  WeiayiiothfawMtotliofiBdiageftbajwT-oik 
bine  ■&  to  the  totu  bxa  of  ikx  ship,  beeanso  yovr 
itUauf  qaeation  is  confined  to  the  effect  of  the  ape- 
Uin^d,  which  la  fbniid  only  on  the  third  and  ftiarth 
m,  ud  cannot  t>e  altered  or  constmed  by  the  iodiog 
a  tlte  other  ieaoea.  To  the  second  question  put  by 
Uidahipa,  whether,  upon  the  pleadings  and  the 
Ml  aitod  in  tha  qMoial  Terdiat,  the  plaintiff  was  en- 
itbd  t»  zeoow  ibr  a  partial  loss,  we  answw  in  the 


why  tt  mnr  m«  I 
fMbaeiBiaiiBga  total  leai^  as  b  omttantly  tiw  caae 
*ates  oa  poliaiaa  «■  the  dik).  Batfamiifaay 
■Vt  mm  aaiaed,  tba  wMa  AtSgkb  wtt  aaiued;  mi 
^'msirariy  asp  mini  aareynian  that  ftaigbt  was 
■Bri:  the-  wnda  arigiaat  aatgo  was  la^liipped  aad 
Mt  home.  To  the  thM  sialha  nai  by  yaor 
mbips^we  aaswv,  thai  «he  fiadfanoaf  tho  joardo 
KwiUe  the  plaintiff  to  a  yeadiet  for  MM.  or  for  a 

PulloM.  WebamaimdyexpasMMdooropfaiieBthat 
kto  stated  is  tb«  special  rardiel  da  not  satikla  tbe 
PMiitOfaaoreTier  a  partial  losatahd  the  findings  on 
■  *UHr  issaes  do  not  in  any  TMpeet  taach  tUs  aaet- 
•^Ai  te  the  aaa  of  iM^  wUah  li  aU(«ad  toba  the 
Pfti—  of  Hm  m^snasB  at  Psanambaea  whidi  lk» 
PPttaghl  to  bear,  a  aamiesi  atig^t  hara  ariaMi  if 
»;n4M  a liteaa  on  freight  bad  aetepted  tha^iaadon- 
•U  tod  .^  the  tetol  kss  daiiaed;  for  thm,  the 
baviog  aflarwards  bsan  recdrad,  K  tha  aadsr- 
fj^  had  elaiiMd  it  aa  moatiy  had  aisd  raeeived  to 
2^>%ud  oonid  bare  aapawtod thai oUm,  asi at* 
J"f*«tght  haTsbeenii»detodeduet.tba«etM.aBsal- 
2P**f:^freij)ht.  Balavsoahqssatioaariaestatbb 
PUi  Sk  whUi-  tba  mm  inaarsd  is  deiniad  aa  last 
—y^MlaainiMsey  paid  by  wayof  arcmaa  orsalvaacy 
rj|njalhBr  manner  tha*  aa  by  leas  of  frvigbl.  The 
fjn^it«s  «ioa  this  psttay  angaga  aaly  thai  fra^ 
Pt««anMi$aadHfcaaba«e«Mdw  AtalleraaH 
the  t«n««f  tbapolicv  any  athar  eoatraoi  oia  ba 
to  be  miad  aate,  the  daalMS*inn  ia  tUa 
u  ^  m  adapted  toandtaoitiaBt,  ar  to  aaythiag  bat 
■*wfr«ght. 

^M8tt.^Locd  Mmomu^Uy  hmim,  ia  tbia 
r**"*«8rMd  jndgeahaTa  giTen  a  unaniaioas  onniea, 
*^  L«tettsin  BO  daabt  npc«  the  qnesUeau  iadaad; 
MUs  sBd  laszaad  fiM  aai  I  held  the  flone  opariM 


mmtfm  m»»  j^gwm  auvura       giT«u  ivr  uie  aneHBM 

iaemr. 

Lovd  CAiiraHLL.-^My  Lords,  I  thbik  this  case  doea 
Bot  sdmH  of  sny  reasonable  doubt.  There  is  here  bA- 
tber  a  partial  Ion  of  fretght  nor  a  total  loss  of  freight, 
boeanae  the  goods,  the  freight  of  which  waa  iasure^ 
Were  loaded  at  the  port  of  ootflt,  and  w«ra  delirered  at 
the  port  of  destination,  and  the  fireight  was  paid.  To 
be  sure,  it  was  not  nedrad  by  the  awnar  of^ tlia  dU{^ 
bat  it  was  ree«ved  aader  his  aathori^;  and  anless  yo« 
aae  altoge^KT  to  discard  what  the  master  had  d«ne^  av 
to  suppose  that  be  had  acted  fnadalasMly,  or  witbeat 
aa^onty,  then  eaa  be  aa  doubt  that  the  jai^wieiit 
sknuM  be  fear  the  defendant  ia  errar.  Therefore  I  en- 
tirely concur  in  the  metim  of  ny  noble  aad  learned 
Meai.—Jmlffmeia/af  difatdmt  •»  errar,  idbl  eosKr. 

AWe.— The  Ulairk«  was  the  Jadgmeat  ddbered  ia  lha 
CeertoT  EteheqaerChainbMr,  apoathawritofetrsrOroBthe 
Cooit  of  Comwon  PIms,  rorotsiBg  As  jodgSMat  of  Hut  Cent. 
(npoctcdT  Jar.lUO):— 

PmttUt  Mr.  Barm  Pabeb,  Mr*  BKrmk  A&aaaaoir,  Mtr, 
Banm  Rom,  Mf.  JwtHea  PAnsaair,  Jfr.  Aatfee  Coaa- 
ainoB,  and  Mr.  Jmiitt  WieaTMjei. 

Paub,  TUs  WMawiitof  mrar  fnm  tba  Cetwt  of 
Common  nea^  irbicb  wie  etgaed  momm  time  ego )  sad  tha 
ja^veat  stead  Mfpendad  In  eeasenaeaea  of  an  iftptieation  ta 
thet  Coart  to  amead  the  tpeeial  verdiit.  That  aiyliBilisa 
bsraig  been  refilled,  the  Ceuitaow  pro  seed  to  give  tbcir  jodg' 
taeot.  It  wu  en  aetion  apon  a  poOej  of  iasarmee,  tw  ua 
pluutiff,  BeowB,  egaioit  the  dribndeat,  Chapmen,  (lAa  fa 
pUiatiff  in  error),  on  a  vmga  FMaaaabooo  to  Uverpoel^ 
on  freight  veined  at  20001.,  end  in  other  respects  In  the  iiinsi 
form;  end  there  is  sBaTermeBt  that  the  rsmel,  by peribefAa 
sees,  was  mhe/O/f  dimUed  from  proeeedfag  oa  her  rofa^,  md 
beeune  end  was  wbeUy  bet,  whereby  tha  said  ftai^l  beesms 
aod  was  whoUjr  loat  to  the  plaintiff.  Tben  there  ware  lewai 
pleas :  oae  was,  tbat  &a  fitiaUM,  Benaon«  nd  anether,  wasa 
not  mterettiad.  Another  plea  wm,  thaib  lha  aaU  al^p  or  eemel 
was  not,  derii^  the  eeatiaaaane  af  tba  ^uika  in  the  poller  man- 
tioned,  wboUy  leat  in  manner  and  fem  as  the  plabtiff  aae  al- 
leged. There  ia  aaetfaer  plea,  that  the  hmgbt  was  boC  wbi%- 
k«t  in  maaaer  and  fenn  as  the  plaintiff  baa  alleged;  end  ibtm 
there  ie  an  avermeat,  that  the  loaaiathe  declamtion  nentionsd 
WIS  not,  nor  was  say  pwt  thereof,  ooeasieBedbjtheadveQtarai 
and  perils  fauared  against ;  aad  Aare  is  a  fifth  plea,  tbeC  dta 
adaaatare  waa  not  abMiloned  fa  manntr  end  form  aa  the  |riain- 
tiff  has  aUeged ;  and  a  foftber  pke  of  aet^  for  moaer  had 
aad  received.  There  was  a  replieaHoo  to  Aarieae,  johdng-ia" 
aae  with  nefard  to  all  theee  plaaa  oa  whidi  iaaae  was  to  the 
eeaatry.auldenrng  lbeaet«S|  and  thaa  dare  iaaepaeU 
verdiot,  whieh  Anda,  that,  "as  to  tha  eaooad  isaae  wilMa 
joiotd,  the  joron  find  that  the  ship  waa  wb^jr  loat  kk  manaw 
aa4  form  aa  ths  fleiatiff  baa  aUegpdi"  aa  «»  tha  otltar  iasaSf 
that  the  freight  was  abaadened  1  and  aa  to  the  third  iaaoe,  th^f 
state,  "  that  after  the  commenoeeMat  aad  daring  the  caatiaa 
aaoe  of  die  rislu  inaared  agidait  bj  the  poliey  m  the  dtelarai 
lian  meatiODed."  [The  leeraed  Baron  uiea  stated  the  spesU 
verdict,  as  above.]  Then  they  refor  tbe  yMslkn,  whether, 
w»  the  whole  asetter,  tbe  issue  onght  to  be  fooad  for  the 
pUatiff  ar  for  the  defcndant  ^aa  tittse  inaoa.  As  to  tta 
foarth  issne,  litef  sat  ferdi  tbe  laeM  foete  aian  partienlarly 
foeod  before;  aad  wtlh  icspect  to  the  tUrd  iaeae,  ^  leaea 
,  ttot  qoesttaa  to  tha  jary.  UpeaCUaspaaUverdM  tbe  Coar* 
ofCtmrnon  FUaagMeiadgmaitfertliaplaiBtiff;  aadthiaeaea 
oamiebafocetheCoartenthiiipeiieiecrdiianashsiaeoeejeiBed 
eathatwopleaa  ThafintaadissgertsatumiiliBaiatheassaby 
what  dedSMo  we  ahaaMpseaoaasBoatheigeoisft  reitdlstaea 
thotMrdaiidfoarlhisnMS,  Onrdeeiaioaiatobeeonfotedtotba 
bats  fomdby  the  jury  on  those  iesaee;  for  it  ia  on  those  siMie 
that  theiary  pray  tbe  adrleeof  tbe  Coart»  and  aafc  it  te  decide, 
first,  whathertbefreightbaabsea  loat;  aad,  aecoadly,  whether 
U  bee  beea  lest  tbe  perils  easared  sgslnst:  aad  the  jadg- 
mentefihbCoart  ssaBl,  in  the  fint  fautansa.  state  how  that 
fceeMoniadetenatoed.  ThbbB«dia»Bad,beeaneethebanMA 
oawMel  for  the  dsfealaot  ia  emT  aealSBM  thai  the  Coart 


atigU  iabrto^TeMh*ertha>Hyoa  enather  ieeoe  finthag 
lhai  tha  vessel  «a»ahe«r  bet,  «d  aasama  that  foet  to  ba  fosaS 
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hare  been  fonnd  which  ore  referral  to  the  Coart  by  the  spedal 
Terdict,  the  venllct  of  the  Court,  lo  to  speak,  is  incon^oos 
with  another  tomd  hj  the  jmj,  to  that  on  die  whole  record 
the  Coart  coold  not  teU  whether  Jadgment  abodd  be  given  tor 
the  plaintiff  or  the  defendant,  it  woold  be  acasefor  a  venirade 
noTO.  In  the  present  case,  homrar,  no  attefa  inoongnuty  woM 
arise;  for,  tf  the  third  and  fbntth  tsaues  are  foundior  the  de- 
fendant, onr  judgment  must  be  ii  his  ftiroar  t  and  the  seooad 
iasM,  that  tite  Tcsael  was  wholly  lost,  mnst  be  nndentood  td 
mma  the  Teasel  in«speod»o  of  the  freight,  and  not  that  the 
Tiswl  wu  loat  in  aoch  a  waj  as  that  Oia  Adght  was  also  kML 
The  qnestion*  then,  is,  whether,  upon  the  facts  fonnd  by  the 
jury  on  the  third  and  foorth  issues,  the  froght  was  loat,  and 
lost  by  the  perils  insured  agaioit.  The  Court  of  Common 
Pleas,  having  had  the  facts  before  them  in  the  shape  of  a  spe- 
cial case,  and  being  by  the  ezpreu  consent  of  the  parties  at 
liberty  to  draw  sau  Infeivnees  as  tiny  mwfat  tiiink  the  jary 
ought  to  draw,  liaTe  com*  to  n  eondosion  dnfcreDt  fnm  that  at 
which  we  ban  arrived.  That  Court  appears  to  have  thooght 
it  eleu- that  there  was  a  constructive  totadloss  of  tte' ship  m 
the  dreomstancet  in  which  die  TMiel  was  placed  at  Pernina. 
buoo  at  the  time  of  the  aoctdent ;  that  a  prsdent  owner  «nin* 
sored  wouM  not  have  repaired,  and  therefore  was  at  libartf 
to  troat  Oe  lorn  «  totaL  W«  hive  to,  look  at  the  record  only, 
and  are  oonfined  to  die  frets  then  stated,  and  it  appears  to  os 
that  none  are  stated  which  wonid  warrant  us  in  conclading  that 
ftia  was  a  case  of  a  oonstmctive  total  loss  of  the  ship  in  that 
sense.  The  spedal  verdict,  indeed,  finds  tbst  the  cost  of  the 
necessary  repairs,  when  done,  amounted  to  7132/.  sod  upwards, 
a  sum  exceeding  the  value  of  the  ship,  (even  with  the  freigbt 
added),  and  so  It  appeara  that  ntOinatdy  the  asatued  would  be 
entitled  to  recover  by  way  of  iBtdemiii^  the  Ml  value  tit  Ute 
tUp,  and  in  tiiat  sense  tin  leas  was  total;  and  it  nay  be  rea- 
aousbly  iaftirred,  that  if  the  aaaarad  had  been  on  tha-spotv  wd 
had  known  all  at  the  ooBmencesuat  of  the  repairs  whidt  he 
knew  in  the  end,aad  if  hecoold  have  acted  at  the  first  atonwtit 
with  all  the  experieneo  he  had  obtatnad  at  the  last,  hr  Obvar 
would  ha?e  nndnlaken  them  ;  yet  the  special  verdict  does  nat 
fiptdf  tbatf  wheal  tba  repairs  were  UDdertak(en„t^e  owner,  if' on 
ffWl  W'^ff^ty^>^''>™'  acting  pmdenU'^.^puld  not  have 
mpmncL.  Op  the  contrary,  if  we  were  at  hber^^  to  draw  in- 
ipirences.  we  should  "be  strongly  inclined  to  infer  (at  aU  events, 
Aat  snp|)ogition  is  quite  consiRtent  vith  the  fucts  found)  that 
tiie  master)  who  was  on  the  spot,  acted  not  onlv  boaS  fide,  bnt 
with  reasonable  prudence  in  commencinir  the  repairs ;  fljr  it  Is 
found  that  surveys  were  held  before  the  repairs  conimeoeed; 

AM  IM  >toak  m  iiMw«f  tHa  MiJattim  «Mf  mm  to  «ppiy 
the  eargo,  wUoh  advloe  waboni  flOa  given,  and  if  ttie  aaiwa 
bad  stiMd  vesael  not  to  henrorA  i^niring,  this  codid 
■eiarhava  been  tdtacaaei  bntilii  by  ao  nseans  inprt^table, 
that,  as'tbe  repairs  west  od,'  tte  defeota  proved  to  be  grOata* 
than  were  onginally  «(q>|tos*di  and  it  wcU  may  be  that  it  wM 
tkeq  worth  while  to  incur  a  still  greater  expenditure  rather  (ban 
a^  the  dib  partially  Bniaired,  and  loso  the  benefit  of  the  ioni 
alroady  laid  ont  Be  this  u  it  may,  the  special  verdict  does  not 
find  (bit  those  circumatancaa  occurred  which  woold  have  josti- 
&d  the  abaodonme&t  of  the  adventure  at  Pemambuco.  if  the 
owner  had  been  thtere ;  and  even  if  such  did  exist,  and  the  owner 
or  hii  ageiA  hod  been  on  the  sifot^  the  master  might  have  treated 
^  loss  as  total,  anddeclhted  foirpair,  because  it  was  not  worth 
whUeto  do  so,  iDSshnioh  as  the  expense  Of  tepsii-  woald  noted 
the  valoa  Wheh  -MpeAred  ]  yet  It  is  plain  that  the  pawer  was  not 
amdwd;  The  ad«aaoire>was  net^mndraed,  and'thercwn 
no  sledtiMi  to  aaake  the  Iqm  total.^  Ite  veesei  was  repaired,  and 
we'cannotpeesauethat  Ihemaatfer,  in.nf>«ring  b«r,  wM«.«a 
nggested  at  the  bar,  do  kuger  the  agent  of  the  owner,  but  in 
the  oece  sitnatioB  of  a  stranger  or-  wrongdoer,  taking  the  vessel 
without  antfaori^,  and  deaUng  with  it  aa  Ua  own,  especially  as 
no  motive  can  be  sn^ested  for  bis  so  doing.  It  mnst  be  home 
in  mind,  that  the  pnnary  duty  of  the  master  is  to  use  all  effi>rtB 
to  bring  tlie  adventure  to  a  snccesafnl  termination  ;  and,  as  tlie 
repairs  were  cert^nly  done  with  this  view.  It  is  rather  to  be 
presumed  that  they  were  dotie  in  the  dne  discharge  of  the  UtaS- 
ter's  doty ;  at  any  rate,  we  cannot  come  to  tiie  contrary  eon- 
dosion without  an  express  finding'  te  that  effeot ;  that  even 
■oppodag  the  matter  acted  emmeMuly,'  aa  the  voyage  Was  iki 
ftet  eoaplaled,  and  the  vessd  did  anive  in  sif^  in  Ua  poasal- 
don,  and  ftd^t  was  earned  nod  reedved  on  the  Tt^aga  in- 
■nod,  U  cannot  ptMdblr  be  idd  that  than  WM  a  toualni  of 


JUUU  lUUV  UlC  UIUSLCT, 


ought  to  hnve  iiuide  one?  We  thmk, tiiereron, titit vbeS 
there  were  or  were  DOtcircunutances  in wfaicliflieavMrM 
bave  bea  Mlttatr  toltctfte  Ink  «s  tetd.  shudoethnd 
tore,  MAaaeaaiiefttobAltia^tfaeftdg^yetiSiilttM 
tare  was  not  In  point  of  fiietebandoned,  ^  total  IiMrfHd 
has  not  arisen.  The  abandoninentofthekd>eotnre,tki|iS 
Bp  the  aoyage,  is  a  very  ttiffeeeat  tidiif  fton  dMaMu 
iaterett  of  theassoned  totliennderwiteta.  Buttkaika 
gqed  that  freight,  though  earned.  Wis  ikM  teedve&bikillj 
liia;  aad  ^lafbrathft-lw  haa  «otS!llrlist  it  OimS 
vented  firom  reoddag  it  l^.the  jsa^fcaoe  of  the  bottonijM 
tba  oUigM  of  wliicb  thereby  acquired  an  intacstiatkiM 
utd  aetoajly  received  the  whole  ofit.  But  the  olfiptrfai 
bond.aroears  to  us  to  be  just  in  the  same  ntostioBNt^fl 
signee,^y  utmnsfin-  uf  tlie  freight  from  tttepl^tf 
would  have  been;  and  there  is  no  doubt  that  damAfi 
ntdi  an  isstsmm  ennlil  be  the  same  aS  by  the  phbHHlH 
ff,  InsDNBl  R'wrwwjng  by  the  master's  ageacy  ssttBH 
theplalotUrhiniadf  hd  bofrowOd  fot  wftin.  ai  MrtM 
tba  frdght,  the  oaaa  woold  kaee  (weo  nwisr.  If  teW 
tonvy-ilmadwaa  exeooted  bytthe  nssfcr  widwd  ■>nM 
wat  not  binding,  and  duowonr  asigbt  hsis  iciatdiiiM| 
Wnt.  Wotbipk.libei«fore,ti|»atdvpldBiiffjBialtrspJ 
taatl9nafUhoMi««i**dtliafiai|itf  biMMtf.  Vm^tM 
we  have  thken  of  the  ease,',  it  becoiofs  iaisasteriana^H 
the  effect  of  the  abandonment  aa'tothe  receipt  of  Mthtfl 
the  nndennriters  on  the  diipinf  frvight  new  ncexd 
frdcht  by  virtue  thereof,  awl  if  t^  kMief  the  ftoglt  m 
in  iu  nature  totd,  toe  ^^dbnoan  cooU  not  aike  it  ft 
Upon4bciul»fiHind  in  the- syadBi/vefdw^oBsliliiM 
the  finding  oo  the  tweiasiWaahotddha  A)rtbed^fat«i 
that  he  is  entitled  to  judgment  on  the  whols  neai  IVi  ii 
'  Ejndgmeotof  myself  and  mjrlearnbdbrotopao^M^ 
tbe'Lord' CUeT  Binm. 


sr. 


A  GOURX  OF  €HAlfGBB¥. 

frauds  and  the  I)efmdatUSy  hy  their  Jsnw*!*** 
$ed  the  Possesion  of  Documents,  som  uf  akiAow, 
foTtJideniial  Covimunicationt  between  tht  D 
Solicitor  and  Client,  and  others  Ccsa  flarf*.  ,  ^_ 

■  Counsel,  and  all  of  (hem  loere  distinetlj  ¥] 
Answers  to  have  Uen  wrUten  and  taltn  in  "  ' 

,  item  of  Proeeedinps  being  instituted  i« 
Matters  in  Qucstii/n  in  the  Suit — ITeld,  dik*  _ 
Qrder  for  Production,  on  the  Ground  that  i**^ 
,  nents  were  not  PtvUaied  as  being  ""i*"*!!  •wj 
Acts  compiainea  of,  that  t/iere  is  no 

■  vpoit  the  ^lufJi'ji  itUs. 

■  This  wiib  a  motion  (o  lUffftMSg-MiM^*^^^" 

Cbancellot  (4i|H^ii|#)tfU 
dociiiiu'tUs,  aamiCtM  DytM  nnmtV  wo^ 
Yonui vOT*  7M«t  5(:«iW-  U      Jn  *"*;?*^!! 

XouBg^na'      ^'   ' 

oase  jsi^pc 

84<I«ii*i  deedw,,_^,  ._, —  — „,   

f^Md.  I  ^e.it^emiaaai^ivdiwttod  to  be  » tkepo^J 
of  iVooflg  WM»-Tt^**A,«»»>r  the  ounitm  « 
9pu^on«,of  w«i*eLi  and- ccwfideBtial  """"""^IfT" 
betveen  ilr,.apd  Wfw.  Taylor,  and  Young,  m  *« 
tac^  of  ihwwl>9itor,;with.relwnce  lolhi»»" 
in  qii9stiw,  ln  ttus  qQH»  qnd  to  tha  *Jef?»^„  j 
Ta^oragaiart  Oie  oUiiM  ma^^-by  the  plw^.-. " 
of  which,  the  anRWoii  ^muxod,  **  were  1«PV*V^ 
or  wjrlttoB  in,  ijonteBOBhrtioa,  of  the  iwtjf"^?  r; 
eeeaings  b/  the  pkinfift  apaiut  Mr.  % 
la  nspeot  of  tba  nMittwa  ifhiah  wers  tha  •wJ**^'^ 
suit,  aoi  witb  tht  viow  if  procoring  ^«^r^ 
ud  watuoe  for  Mr.  wnAJin,  Tiylor,a8  to  tbw«J; 
dact  in  reapeot  of  the  matten  in  dilftiiKe  tww^ 
And  they  mbmittod  thoy  were  not  b"""  j^ET 
Umn.   The  Vwe-Cbaaoelkr  ndnad  U»  ?»«<*^ 
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ats  and  opmioos  which  wen  conaected  with  the  very 
i  compkiwd  of:  and  thatr  as  the  deed  of  the  SAui 
moat  be  prodace^  tba  mrenuatancef  which  wen 
Miected  with  the  deed  mmit  JUnwiw  be  disdoKd. 
^nmt  JPariar  end  JWafMy  moged  to  disobej^e  the 
idRfifthe  Vice-CbaoodktB.  . 
Btkmtd  KimffiiUbe,  i»iitatu-**iu  iddUMn  •ta-tkv  cBen 
itidfai  the  ootrt  below,  they  eit«4  Gnmaei  ▼.  Bitatk- 

ahSawer  v.  Bitt^iturre,  (9  Mv.  ft  K.  ff7fl);  mA 
WWM^A  T.  Aavfdi;^  (3  Hr.  &  C.  MS), 
ne  Cobs  CaurcKixoit  meehamd  toe  order  of  flie 
1»Chaiieellor,  being  of  opinion  tWt  none  of  the  an- 
fantiee  auUiorieed  the  dutiactian  upon  which  the 
Ste-CheDoellor  proceifded^and  titat  the  words  of  tl^e 
i|iur  coDtaiDing  th^  claim  of  privilijige  in  this  ease 
m  U^ood  all  doubt  dearly  within  the  weU-eptai- 
Jibed  rnk;  thai^  no  doubt,  pieadlngs.  mig^t  fae  m> 
■Bad  aa  to  jMke  a  fecial  eoaeyoeaioeelnif  th*dia- 
may  loaght  wMi  the  ln«duletit  act  CDmplaKied  eo 
»totriM-tbe  ease  out  vf  the  areMnarj  nie;  bnttha^ 
■N,  BO  ttMwial  ease  waa  made,  and  t^all^tloniA  the 
Ibwm  DTiMiaht  tbe  ease  wltmit'  the  tfrdbiar^  Ml6>— 
wilt  for  prvQuctitn  ^Ruhiw^tdt 

KOIXS  COURT. 
'  Tu  AlraHBr-GHiaMa  v.  Tax  Cobmuhor  tw 

HmUw*  rigid  Rule  in  OmrU  <^  -SMr  t^o*  the  At- 
tuinff  in  Behalf  of  the  OrowHy  neither 
nemi  nor  ptgft  CaStt.  ^nd  inAere  the  Defmdanie  to 
a hformatim  «DOfr  jBSecviMknu  Io  theMatter't  Re- 
P^fit^nijf  Ikeir  Answer  intujieientf  and  eeiiifying 
teligr  ou^if  fmfthe  Coatiy  and  paid  the  vtual 
BfMft  (a  amwvr  and  the  ExceptionM  VBere  over- 
jH  tt«  (Wf  ordered  them  to  pay  the  Oottt  of  the 

lUr  case  was  now  roedally  brought  b^K  the 
vMrt  at  the  instance  of  the  defendants,  as  to  the  ^nes- 
VBvliether  the  defendants  were  bound  to  pay  the 
^^ejr-General  hia  cosla  of  the  exceptions  to  ^e 
T*B  report^  fihding  the  answer  of  the  defendants 
Bcien^  and  which  exceptions  had  been  overrttled. 
>«it«,  p.  374).  The  Master  had  certified  that  the 
inaanta  ooght  to  pay  the  costs  of  th«  exceptions  to 
iuiswer;  and  at  the  hearine of  tt^  exceptions  to  the 
xirt,  nothing  was  said  as  to  the  eo0ta  of  the  Attortaey- 
^^i>^  or  the  propriety  of  the  Master's  certificate  as 
vmta,  The  deftodotts  had  Hbo  made  the  usual  de- 
1"n  to  answer  the  MiCa  of  the  9XM»tIott  loth»Ha»- 

AtAeffand  AMdU/Iusfated  tluet  tb«  rale  was,  tiuit 
J^ttnoey-General,  in  aU  sttltk  nlatiiigto  Am  rl^ 
r^^^^wn,  neither  receiTed  lUtrpaM  «OBts.i  This  rale 
■w  been  acted  npon  by  tiie  House  of  Lords,  on  the  ap- 
l«  nom  the  decision  «f  the  MHter  of  the  Rolls,  ovei^ 
"HUf  tbe  denrarrer  of  the  defehdants  to  tiie  bill  in 
(See  ante,  p.  374).    That  deei^n  was  af- 
■^^thout  costs,  and  on  the  question  of  costs  the 
"J  JanceUor  haid,  thit  the  Attorney-Genera!,  -as 
not  pay  costs.   He  *d  not  mean  to  say  that 
might  not tKCilr  in  which  the  AttonKP^-General 
J2"*  «  R»ble  to  pay  costs ;  but  where  private  parties 
JJ>  M  chanc*  of  getting  costs,  the  Court  wsa  cautions 
^«  made  them  pay  cMts.   The  Crown  WM  not  en- 
l^to  costs;  unless  there  iras  smne  grbes  nlscMidnet 
Twpait  of  these  oppoaed  to  the  Crown.  TUa  waa 
!"P|BeipIe  acted  npon  in  thb  e«M  0f  Aai  y.  SkuteO, 
^Price,279}.  It  could  not  be  said,  in  this  Okie,  that 
!^,°f""lanta  had  been  guilhr  of  TexatiOus  and  im- 
'^^cttitdnetinthairmodeordefanee.  Tfaeioflstioiii 


the  defendants  were  bonnd  to  answer  certain  particular 
interrogatories,  was  quite  distinct  from  the  question  on 
the  demurrer,  which  was,  whether  the  defendants  were 
bound  to  pot  iu  any  answer  at  all.  The  overraling  the 
denumr  did  not  datenninothecKtent  to  which  thede* 
{MdaBts  were  bound  to  anaarer;  and  as  it  was  a  matter 
of  tha  gravest  inmwtUBce  te  thcaa  whether  Uiey  should 
becampetled  to  died  osa  their  diatteta,  they  were  fnUy 
iuMifiea  hi  rests^g  each  disdeenn.  The  depesit  nuide 
by  the  defendante  was  merely  in  eompUanee  with 'the 
genend  orders  of  the  Court^  it  was  a  compliance  with 
B  mere  Ibrm,  which  eonld  not  prejudice  the  qnesUon 
of  costs.  The  defendants  had  not  taken  any  exception  to 
the  Master's  finding,  that  the  defendants  ou^ht  to  pay 
the  costs  of  the  exceptions,  because  they  rdied  on  the 
^neral  rule,  that  the  Attorney-General  was  not  entitled 
to  fosts,  and  they  did  not  conceive  that  any  attempt 
would  be  made  to-  enfosee  tbe  payment  of  oosts.  They 
als»  referred  to  i^av  y.Milse^  (7  T.  R.  867);  HtilU»  v. 
The  Kimg  of  Sfeiimt  (Sfili^,  U.S.,  31);  HnUoek  on 
Costs,  18 )  2  Fowlex'i  Snh.  Pras.  871 ;  uad  8  BL  Comm. 

The  SoUeitor-Oeneralf  Turner,  and  Mamie  contended 
that  there  was  no  snch  general  rale  in  courts  of  equity 
as  contended  for  respecting  the  Attorney-Generars 
costs.  The  cases  at  common  law  were  no  aothority  on 
this  point  In  courts  of  equity.  The  foundation  of  flu 
juriadlctlon  of  these  eonrts  over  costs  was  different; '  at 
common  law,  the  Crown  only  got  coata  whete  given  by 
statute,  as  in  the  case  of  the  83  Hen.  8,  c.  30;  but 
Courts  of  equity,  by  thur  inherent  juriadiotion,  and 
independcaitiy  <n  statats,  axeroised  a  large  juriadictiou 
as  to  eosts;  aud  they  OMild  give  costs  whereTer  they 
tiMuobt  fit.  At  commen  law,  damages  might  be  givea 
softoentto  coyercosts;  bntasOonrts  of  equity  gave  no 
damages,  H  was  necessary  for  them  to  give  additional 
rtlief  in  the  shape  of  costs;  and  even  Courts  of  common 
law,  when  exerci^g  a  sort  of  equitable  Jurisdiction, 
assumed  the  right  to  ^ve  costs.  (Res  v.  Baetell).  It 
was  every-day  practice  to  give  the  Attoraey-General 
his  ebstsm  cKanty  cases;  and  la  Attom^-Qeneral 
V.  Lord  AMumkam,  (1  Sim.  &  S.  3S4),  Sir  John 
Laach  said,  that  he  feuiu  no  such  general  principle  in 
oonrts  of  equity,  as  that  the  Crown  neither  paid  nor  r»- 
oeivedoeaba.  In  aoourt  of  equity  thoawasno  diatiae- 
tion  between  okaritr  and  otliar  oaasa.  Tfaas  waa  not  • 
aoit  for  the  private  benefit  of  the  On>wa,b«t  for  a  pab- 
lio  benefit ;  mid,  having  r^aird  to  tbe  eonvae  taken  by  the 
defendant^  it  was  a  proper  ease  lot  requiring  them  to 
pay  the  Attoraey-General'a  costs.  Tbe  principle  of  the 
exceptions  to  the  Master's  report  wa^  m  fact,  decided 
by  tue  decision  on  the  demurrer.  Th^  referred  to 
The  Duke  of  Rnmswici  v.  7%e  King  of  ffanover,  (6 
Beav.  1);  The  SUnners'  Company  v.  The  Irish  Society, 
(7  Bear.  £83);  vABwn^  t.  Maedomiid,  (16 Sim.  10). 

Lord  LaxouAU^  M.  JElv-^We  are  not  now  considering 
the  coats  of  the  eauea^  but  the  eosta  of  a  particular  pra- 
eaeding,  itt  which  Uw  dty  of  LmdoB  has  foiled.  It  1^ 
na  means  follows; -becanse  there-nay  be  a  certun  ifoid 
iniia  at  law  with  respect  to  ecats,  that  such  rule  bsa  ba- 
eome,  or  should  be,  a  striot  rale  in  tiris  eourt.  It  is 
not  ao.  Tbia  is  a  anil  preseoated  for  the  public  benefit 
done,  and  the  case  muat  be  considered  with  reference 
to  what  are  the  rules  in  snc^  a  case  aa  that,  and  not  in 
any  other.  The  cause  first  came  on  npon  demurrer, 
which  was  overruled.  The  queation  of  costs,  then,  was 
not  decided  by  the  Court  in  any  manner,  but  the  order 
was  made,  by  consent  of  the  Attorney-General,  without 
coats.  According  to  my  own  recollection,  there  was  a 
diffiwl^  m  the  easa*  whieh  made  it  perfectly  justifiable 
for  the  city  of  Lradsn,  in  the  foir  pmetice  in  the  11U»< 
tion  in  which  they  weia  involved,  to  bring  forward  tha 
qnestio*  in  the  form  in  which  it  was  brought  forwarc^; 
and  if  I  had  deeidad  the  q[aestiMi  of  costi^  I  have  no 
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■jLiOMOft.  ruftBOWRr  vvaxe  Mi»ce  uw  umwot  juortu. 
The  deoMMi  in  ihia  C4>urt  w«  aftnoed ;  and  then  the 
fMMtim  urew  tbtre  about  ooats,  then  beioff  a  mis^ 
•fpraheiiBisB  that  the  quMtioa  of  eoaU  had  Daw  d«- 
cidad  here,  and  that  the  order  was  not  made  by  eoniant; 
bvt  tut  waa  put  lighi.  The  hoti  ChaaeeUor  said, 
"Tha  Attomex-GaiWMl  does  mA  pay  eoata.  I  do  not 
aaan  to  aay  Mch  a  caat  may  bo4  oeavr ;  but  when  the 
l^aiiicfl  hare  m  ch«Ms  of  gstting^  ooita,  tha  Comt  fa 
Mutioua  how  it  nukaa  theaa  f»y  eeeta.'*  And  kfa 
Iiavdahip  gan  bo  aoata;  and  mjr  antife  paraDanon  u,' 
ihat»  without  wtfirMioo  ta  any  auch  nila  of  not  payii^ 
and  not  noeivisf  coatSp  the  order  heie  would  faav*  Leen 
•firmed,  wHhoat  eoata.  i  d*  iiQt»  tharafore,  eonaidBr 
that  aa  ia  tho  aaaaUaiA  dagrw  aa  antbority  fiir  nhat  fa 
laid  bafoN  bio  to-day ;  but  the  deunmr  havisg  beas 
4HaU«vad,  the  dafsadaate  ware  called  upoa  ta  answw. 
Thay  awvarad  a  iange  part  of  tha  blU,  but  thaj  ob- 
jeotad  ta  aasmer  oertaia  portiona  9i  U.  I  ame  with 
aapuneat^  that  the  quaetion  mpw  the  deauinsr> 
whether  they  ahonld  aaawer  any  part  of  tha  bill,  ia  not 
the  same  as  wh^ier  they  should  auawer  two  or  three 
pavtieolar  paito  It  is  Mt  ao.  Bat  I  HUak  the  priur 
^pk  upon  vhiah.  tha  danwier  wa*  daaided  vary  appli- 
eabia  to  th*  priaeliile  upoa.  which  tha  axtnttiona  ware 
^eidad.  I  thiak  it  fvohahle,  that,  hU  it  not  haan 
Ut  the  objcetioiN  to  thoae  parta  of  tha  bill,  it  would 
bare  been  anawerad.  Now,  tfaa  Uaater  not  only  al- 
lowed tha  eite^ttiona  mada  to  the  anawer,  but  owt>- 
Aad  that  tba  coeta  Mwht  to  be  piUd  by  tha  earpontiflo 
of  IitmdoB.  Cntaiaiy,  If  there  ever  was  a  caae  in 
which  the  p«rii«e  ware  called  upon  to  take  notice  of  the 
claim  of  that  right;  which  ia  now  set  up,  thfa  waa  the 
«Ma;  for  there  was«  direct  eertifioate  that  they  were  to 

Eay  tba  coafci  of  thoae  «Kawtioue.  They  thoavfat  right, 
owavat,  to  eKoeut  to  the  Haater's  report ;  and,  accord- 
lag  t»  tha  mla  of  tha  Couit.  tiuy  were  to  &  de- 
MHt  to  i^tsfy  0Q«k^  if  coato  diould  bacma  dna  fVom 
010  defwadauta.  Now,  thm  waa  a  eeitifiaate  that  thw 
im*  to  pay  aoata:  there  waa  a  depoait  to  be  raaaa 
towaida  tba  fyxaaalt  of  fiuthar  eoata;  and  there  waa 
■at  tha  anudleat  oonaplaiut  in  tmj  wmj,  and  no  applica- 
tion waa  uiade  to  the  Coutt  to  be  rsuaved  from  that 
dapoeit,  whicfa  w«a  the  sign  of  their  being  anawaraUa 
&r  the  payueot  of  coatat  but  the  matter  wai  brought 
£anianl  upon  an  aaquieeauice  in  the  eertifioBte  to  par 
4Mti^  and  in  tha  piracUoe  of  tb«  Couty  from  whub 
tkey  cUimad  no  axenption,  as  they  might  have  doae» 
ta  be  relieved  fvam  the  paymuit  of  the  di^oiit;  but 
thelircaia  was  ai|raed  and  diacuaaed  without  any  ra- 
fsraaae  to.thatat  all;  aadthiaoomea(w,theTefiaM,up«« 

Smtireljr  mm  and  aapwrate  i^ioation.  I  admit  that 
thfa  aUajht  go  Ihr  nminfc  pi9vida4  thive  war*  that 
jrtrfat  aaT  gananl  nUa,  that  tha  Attomey-Gaaaral 
Hhould  not  rec^ve  oqats  beeaoat  he  daea  not  pay  tium( 
but  there  is  no  aach  strict  and  genaraL  nila  nude  out. 
It  fa  a  jule  wid  to  be  s^Ucabla  to^Courta  of  common 
la%  and  I  do  aof;  know  anything  tO'  tha  amtnry ;  but 
tiiera  are  iwtancM,  noduoad  from  vanoua  book% 
Sn  which  tha  Attoney-uaneral  has  veceived  coBt»-^ 
fluch  aa  ohari^  saita^  which  are  an  ewy-day  occur- 
aan«t.  And  i  really  do  not  aee  how,  in  the  abaanaa 
of  any  such  inflauible  rule^  I  can  euampt  the  oorpora^ 
(loa  of  I<en4on  &om  paying  those  ooets,  which,  acoDrd' 
ing  to  the  ordinary  pnctiee  of  tha  Court,  tha^  ought 
to  pay.  Jt  mig^t  be  a  quaation  of  nery  considenu>la 
linMrtanqe  as  to  tha  general  coata,  and  them  may  be 
podi  a  qnaaUon  miaad  m  thfa  suit ;  but.  as  to  tha  oqeta 
0f  a  partioolar  amUcation,  they  mast  ae  gwramad.  by 
the  ffeaenl  mla  ct  tha  Court,  unleea  there  be  soeh  a 
vigia  Tofa  to  the  ooatiaiy,  which  there  certainly  fa  not, 
ai  to  OTenide  ^t  genaial  rule.  I  should  ba  sorry 
to  say,  and  I  do  not  find  myself  under  tha  nacaa- 
•rity  of  aayinft  tbiU  the  ei^  of  London  baa  baoi  goil^ 


auH;  aut  way  namaaapiaaapnaeeaMig,«vacM»- 
aoidisv  to  du  oadiaaay  pascfies  of  tlw  CMst,  % 
aught  to  pagr  the  aoatot  a»d  I  da  not  ew  -akytor 
shouU.  baaxeaipt  finnaihaapdmary  nfa  ef  tfaCiii 
inaaah  a  caae.  Tba  paaraadin^ was  iatkftafamtf 
an  appeal  from  the  Master's  decuion,  wluch  fas  km 
MfiKtiadt  and  I  oae  na  naasa  why  Main 
should  Doipay  the  costs. 

g»«.tott  sls«'  flsaam/  dadiaai,  after  s—s<w<«L 
to  piasa  Cu  the  p^noant  of  Aa  esA  af  AtAm^ 
plication. 


gaawBata  m  Umkmm  J 

He  bill  In  thfa  caae  was  0^4.  the  22ndFdn«L 
againat  Al&ed  Msybew,  T.  A.  F.  Reynoldi,  ani  Itkft 
Sdnthee.  On  the  7tli  An«U9t.I849,  Al&el  K^bl 
put  in  a  plea,  that,  on  tha^  ltw  Marcb,  ]8au*lt| 
feodant  Reynulds  preaanta^'Jii^^fltitioatDUuI 
Debtors  Court;  tliat  bfa  estatawa*^ 
muel  Sturgis,  as  asBiguea;  ao^  flifi  , 
be  a  party  to  the  hill. 

(7/uehesiery  in  support  of  the  bilL 

GUuae,  for  the  plea. —  Turner  r.  St^bium^j 
S.  3)  is  a  similar  .case.    Whether  the  ev^^ 
ders  the  suit  liefpctive  has  happened  before  »i 
filing  of  tht.'  iiill,  a  simple  slnteineot  that 'Jkj 
defective  is  sufficient.    For  tL<i  purpow 
thfa  must  be  consiilered  as  the  hen 
ault  be  heai'd  when  It  is  detectival 
2  Atk,       Hamn  v,  iStA^nv  1  Vara.: 
Ch.Pne.2ei).   It  fa  the  pluntirslNi 
hfa  bill  perfect.  .  „  , 

Vicu-Chakceuoh.— That  fa  net  it.  "^^9^^ 
not  that  there  are  not  parUea  to  the  'f^^^&^y' 
aasigneea  ought  to  be  made  parUn total a^fr* 
conid  that  he,  when  the  inaolrenqy  bad  aitWW" 
when  the  bm  waa  filed  Y—PA»  piirrai4««ii«k 

Siavufs  a.  Bj(4'niw.— U. 

Com  (jf  XnterhaOoiy  Pr«eteii^ 


that  tie  JO^mdtttttimtn  ml  nUM  it.lUrOmi 
the  Muion/or  the.  /if^MdHta, 
The  biU  in  thfaaaie  waa  Afad  te  TOfaals  A* 
a»ts  fcam  infriagina  ^J^'^^'it^ 
vaibbam  Wtf^  the  plaiiilUa  laadaaaMliaB  iM»c« 
toxcatiaufcthedafeadaalsanerdhidy. 
fifad  OB  ba*  lUes^  «ad  on  the  utk ' Jaa^^JJJ 
the  Vias-ChMnUaraC  AiglaBd  graatad  tbaWt^ 

The  defiiatonia  appealed  to  the  I«d  Otww'VT 
affirmed  the  ordeT  of.  the  Vfaa*t«e«U»  Mffj! 
but  directed  the  plaintilfe  to  bring  th«rseti(ai«»"-i 
Tha  plaintitt  deUyed  brinfjihg tbeire^Wj«»?"* 
2»th  Jidyv  IW,  'th«  iwi»«t»a  waa  "^^iXI 
Lotd  CbancaUor,  the  dafendauts  heiny  ^^^J^fZ 
an  aeconoi   f See  ^  PhO.  383).  The  actjoajM"; 
tried,  abi  tha  apeeifioetitai  of  fta  pfa>>°T  Jf7 
fbtfnd  inmfficiMit.   TfaennMa  th*.  ^^^f^ 
that  so  mnoh  ef  hfa- Ui^aUa^  ocdw  w  ^*V7 
daftadanta  to  keep  an  aaaouai  ^^*J!SSm 
KdtbaathaMataof  lhaaa»lica«fattiwltfi*g 
iMtiaBk  and  itf  the.  awtlMMb^ 
might  be  ardand  to  be  aaid  i^t^^P^^S^. 
Letd  ChanaaUorazdated,  thirt  a>  ■«* jlSi 
directed  them  to  keep -an  aecomt  ghoiiW»<!^^ 
On  the  18th  January,  ISttL  the  Ml  ^^^^^ 
corts^fbrwantaf  psaaeeutMB.  lhslu"«» ""'^ 
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|lBVIw<%Hwnor  of  Bulm'^ of  0H*iadw«lM 
lite  of  the  29th  Jviy,  18C7,  before  tiM  Loid  Cbuwel- 
Ik  TbeplaintIA  MwmMiM  «  fWtiWe*,  pMTim 
Mdh        mlgkt  b*  dMbnd  to  Iw  iaiMtperiy 


'-<.  JWMt  Ml  fhUm,  ftr  the  i)etMott<n.^Th»  ovA«r 
fcwiwiiy  the  bill  jpTes  no  «p«ml  dIraellOM  w  to  eosts, 
'^Vftiaivaeh  VMM  tM  ONta  of  iateriecdtorr  praeeedliiKs 
Mkm  ae>oidliiM7  nilei  kid4owii  by  Sfr  i.  Uwh  in 
f  Sim.  &  S.  857;  Dan.  Ch.  Prae.  1S66.  Those  raloB 
^  the  fmty  snecoediagjJiio  caets,  otherwin  the  do- 
Mint  miglft  be  guilty  of  oTery  sort  of  imgularity 
-li  b^nmat  iiato$  the  ptoe«0(Hn)(a,  and  yet,  if  he 
•  <tiBately«n«Miiitlodia  tho«ok, herald  obtdnthe 
-jMto  cMWod  )a  his  own  mheoodmct* 

tmi  fiVoMv,  on  the  other  eide^Thb  Ib  not  the 
/  ohn  of  a  party  snooeediDK  in  an  application, 
.  SQceen  of  uiii  a^pliofttloa  aepraded  on  the  me- 
the  CBOW,  Hie  action  at  law  decided  that  the 
were  vrroDjii;  on  the  roetltfe,  and  they  allowed 
r^Un  to  be  dimused ;  therefore  these  coeta  on^t  to 
tr  the  resnlt,  as  it  now  tarns  out  that  tttis  injnno- 
1  faght  nerer  to  liaf«1»«ak  'jmoted. 
AAUfi^ia  reply. 

I  T^i^Ch&kcbuob. — As  I  widersthnd  it,  I  hare  only 
"  Ma  upon  the  question  as  to  the  coats  of  the  applt- 
L  iMfiwe  mforaa  l^jnnotion.   Now,  the  notice  of 
I  in  tiiat  case  exprculy  asks  for  the  coeta  of  Uiat 
ition;  and  the  last  ^^Ication  before  tiieXoid 
dlor  asks  that  the  costs  of  that  application,  and 
fomer  motion,  might  be  ordered  to  be  paid  by 
^'iflft.  NoWyWhatdoestheLoidChaaceUerdo? 
I  an  order,  that  so  cquoh  of  the  farmer  order 
Mired  the  defendants  to  keep  an  account  should 
'l^iKha^ed.  That,  therefoiio,  is  a  clear  e^resuoa  of 
'gment  of  his  Lordship,  that  he  oozht  not  to 
I  costs  of  that  a{>pIicatlon;  and  that  is  perfectly 
ig  to  the  expreesion  of  Sir  John  Leaches  opinion, 
tfSe  purfy  m^dne  a  snecessfnl  motion  is  entitled 
to     costs  as  costs  in  tne  cauee,  1>uf  the  party  opponng 
hmH  SBtitled  to  his  costs  as  ooets  in  the  eanse.  The 
«If  faasOott -Oen  1%  vhathw  that  was  ant  a  suooess- 
klawtieii:  and  what  did  it  ask  for  but  for  an  tnjuno- 
Andwhat  was  the  qnestion,  except  ihat»  *^ 
ion  of  numerous  affidarite,  the  parties  meant 
»  ^[uestion,  and  the  Court  meant  to  dotide  U; 
appean  to  tm  that  the  Court  did  decide  it-  in 
the  plsltttfia.  ft  fat  true,  that,  on  aoeonnt  of 
stances  which  could  not  be  decided  1^  this 
,  itdid  tani  ont,tiiat,^in9*<rtiielapB»of«lhie, 
'Mso'MittiM-ia^uttoaon  oouid*noe bo  sustained;  b*i 
lMdidiioiniako«be  ^plieatlon  lass  saecorisAtl  than 
vnaat-ibit  It  mipsmta  mw^  thtofeia,  ^»a^  so  ihr 
Me  Tiodar  VliMe  bm  owrtwkd  the  judfrment  of  Sir 
*toanh,  faa  hao  Mted  fa  •  rnttmr  whWi  bsm6t  be 

>  .  • 

fKa^sBhsmisM  snmut  shucks  court. 

KrtOlf  A.  M OSTTN.—JMjr  ^5        3^  • 

%'m  JBIM  *9       .^mmikm  at  £a#«  Hit  MMttdmu 
iffttired  and  wuwBfwitf  -Ms  J*jtoftif<y  nnwifiril,  mmI 


„  .  ImmH€Hmi  $t  tfw  yWai»  ftui  «&owi 

£tk$  IVvA  tfAB  Jtiamlmt^,  anrf  *»  ika  tmme  Dt^ 
iJ^^MKCIm  'MS 


m  A*  Plaimlif*  SUkUm   n»  PUtintIf 


oft/te  AwmWwv  mS  Cttfit  «f  KMMrit  imd  Writ» ), 
Oat      JuJmiOkm  oiftiimrf     Me  Plmh*ifitat  n- 

<mt  Cottt. 

Wrtgin  appesred  bi  thU  case  fiff  the  defondant  in  ft* 
suit,  m  support  of  a  motion  to  dlMhu||e  an  order  for  a 
oomtnon  injonotton,  on  the  nt>nnd  of  imgolarity.  He 
stated  that  in  the  month  or  March,  IBO,  the  original 
Mil  WBs  filed,  praying  an  aecoont  and  tiyimctten  to  re- 
strain preeeedings  at  law.  The  enbiHena  to  a]^>eBr  and 
snswer  was  duly  served,  and  the  deisndanf-  appeared 
within  eight  days  afler  sendee^  and  ^  nswer  to  As 
original  bill  was  filed.  Tliat  therenpon  exceptions  ftt 
ifisofficiener  wwra  61ed,  and  on  tin  JMb  «on»  oT 
the  exeeptuina  were  allowed,  but  Iwfon  the  M aster% 
report  could  be  obtained,  the  defendant's  farther  answer 
was  filed.  That  on  the  11th  July  the  bill  was  atnended 
snd  filed,  no  injunction  having  beAi  obMned  or  morod 
fat  on  ttu  origin^  bill.  On  the  same  day  the  subpoenlt 
to  appear  to  and  aiMWer  the  amended  bill  was  served,  and 
on ^e  19th  the  time  toBppearexpfrad.  OnthefoUow- 
ing  day,  namely,  the  SOtii,  th«  defendant  a^oMed  to 
the  amended  bill,  huttio  notioe  ^  appeanmoe  was  gim 
to  the  plaintiff's  soHoltor  or  to  the  platkitifr  in  person, 
under  theOrder  of  the  SSnl  October,  }«4ft.  On  the 
same  dav  a  motion  for  a  oonnnob  Itynnetioa  was  made^ 
on  the  allegatien  of  th*  defimdant's  defetdt  ef  appearanea 
totiie  bfll;  and  un  -ths  eaim  day  an  ovdw  was  mad^ 
drawn  up,  pasaed,  nd  eaterad,  lad  tte  hrimietion  wm 
sealed.  On  the  following  day,  namely,  tiieSlst  July, 
a  notice  motion,  by  leave,  was  ^ven  to  extend  tm 
common  tnjunetionto  stay  trial.  I'bat  ob  the  S8t4  « 
notice  of  motion  was  given  by  the  defendant  to  dl^ 
charge  the  order  for  the  common  injunction,  for  itr^ 
gnlarity,  and  to  dissolve  the  htjaBCtion,  With  costs. 
\Knig)U  l^rwety  V.  C— As  the  counsel  for  Che  plaintiff 
u)  here  ready  to  go  on  with  his  motion,  let 'the  mothMk 
of  the  plaintiff,  of  whieh  I  gave  leave  to  giTe  notice  oft 
the  21st  instant,  to  extmd  the  cemmiRi  Injunction  to 
slay  trial,  aad  thfe  motion  of  the  deSnKMut  to  db- 
chatge,bema(le^ttltaneonribr.  Letthnn  batiibeoes> 
etdered  as  now  on  together  for  argnmoBt.]  In  support 
of  tfahi  notion  to  disehaige  the  ordarfbr  the  oMnmoA 
injuActidtt  h»  cHsd  and  relied  on  the  authoritv  of 
AM«r.itow»W,(18Ves.622).  [iTnMfA^y.a 
— I  have  alwwys  nndsistood  that  an  anidayit  verifyhti 
the  smvndmBnte  ia  only  necessary  in  those  cases  In 
which  an  Injimcticn  has  bee*  obtained  on  the  original 
bill,  and  dlssc^nd  upon  answer.]  The  learned  coonsct 
then  railed  oh  the  3id  -General  Order  ttf  Mav,  IMS,  afe 
shewing  that  an  affidatit  of  tte  truth  of  the  amend* 
nmts  M  neeeesary  to  ground  an  fnjunotion  iix  deftitttt 
<rf  appearance  to  an  amended  Mtl,  not  oi^y  fn  cases  la 
which  the  fTrinnetton  shall  not  have  been  obtained  on 
the  originM  trill,  but,  having  been  ohtaihed,  has  been 
dfaMolved  upon  thr  merits  stated  in  the  ahMrer  \-  waA  con- 
tended,  otitha  ■ttthnritv  of  AioaEf  v.  PttfisR-  (1  Cr.  ft 
P.  28S),  that  the  USSi  nforrad  to  in  the  Siti  Order  «r  May. 
IflW,  embrUMd  MMnded  bWs,  eowdly  with  ori^niil 
and  Bappl«mentil  BlUa.  He  said  -that  the  tardtr  for  th* 
common  li^onotion  WHS  Irtvgular,  and  that  the  injnnfr- 
thm  shouMbodinohod,  and  wll^  oeAs. 

W.  IT.  TVmJSf,  oohtt^  and  in  sopptn^  of  tho  moOaft 
to  oKtend  the  common  injunction.— '^e  practice  eetii* 
bllshed  anteoedeatly  to  the  General  Orders  of  Mar,  1«88^ 
and  May,  1845,  in  reference  to  the  common  Injonctiott 
In  default  of  appearance  to  an  amended Ijffl,  remaine  nn- 
touched  hy  tints  Oirdert,  exoept  so  for  as  tike  Iffth  Order 
of  May,  1849,  tni^  be  declaratory  of  the  pre-exlstt&g 
pmetioe;  and  it  Is  clear,  fVon  Lmrd  EIdoh*a  rtatemen 
of  that  praetDce  in  JtMn  r.  Ddhm  (18  Tea.  828;,  aad 
fnm  the  reatottS  iarignad  by  Lord  Hardwicica  In  Anm, 
(8  Atic.  6M),  thai  an  affidavit  vortfying  the  amMnhnenta 


baa  been  appued  tor  and  obtained,  or  applied  tor  on  me 
original  bill.  That  the  Court  affords  tae  plaintiff  an 
opportunity  of  trying  the  exiierinientj  giring  credit  to 
the  bill,  in  the  first  instance,  if  there  is  also  defanit  by 
the  defendant ;  but  that  on  an  amended  bill  the  Court 
doe*  not  give  credit  to  the  bill,  nnless,  besides  the  de- 
fanit, the  Dili  is  also  rerified  by  affidavit,  and  tlus  in 
order  to  discourage  frivolous  and  vexatious  ap^icatians. 
UMtiorM  v.  £av,  13  Vei.  323;  Statham  v.  JBugha,  2 
gUm.  &  S.  S82).  That  the  3id  Order  of  Hi^,  1838, 
feqnirea  an  amdavlt  <kF  the  tmth  of  the  amendments, 
where  an  imnnction  is  mored  for  on  default  of  plea, 
answer,  or  demtuner  to  the  amended  bill,  the  Order 
leaving  untouched  the  plaintiff's  right  to  the  injanc^ion 
where  the  defendant  is  in  default  for  tum-appmranct . 
to  the  amended  bill ;  and  that,  according  to  Cotten- 
faam,  C,  in  Broois  v.  Purtos,  (1  Cr.  &  P.  233),  the 
Order  applied  in  terms  to  those  cases  only  where,  the 
equity  ior  an  injunction  contained  in  the  original  UU. 
having  been  effectually  displaced  by  thci  answer,  the 
plaintiff  afterwards  Introduces  a  new  case  by  amend- 
ment ;  and  the  Order  provides,  that  in  those  qises 
the  plaintiff  should  be  entitled  to  move  for  an  iojnnc- 
tion,  on  affidavit  of  the  truth  of  ihe  amendments,  unless 
the  defendant  shall  plead,  answer,  or  demur  to  the  bill 
withui  eight  days  after  appeaianca.  Bnt  how,  it  may 
he  asked,  does  it  appear  that  the  equity  for  an  iiguno- 
tion  contained  in  the  origin^  bill  is  cffecfeoally  duplaced 
bv  the  answer,  anless  the  ipjunction,  having  been  apr 
^ed  fi>T  under  the  original  bill,  has  been  dissolved  ob 
the  answer?  The  16th  Order  of  May,  184fi,  art.  3,  ex- 
pressly recognises  the  plainUff'a  right  to  the  common 
injunction,  i/nona  has  bftn  prmioiafy  ttUaittad^  where 
the  defendant  does  not  appear  to  a  bill;  and  the 
terms  of  that  Order  may,  and  neoesaarily  do,  according 
to  Brooii  y.  PurUm^  embrace  amended  bills  as  w«U 
as  0T^;iDHl  bills.  The  11th  article  of  the  16th  Orders 
and  the  d6th  artiole  of  tiie  same  Order,  relate  only  to 
default  of  plefc,  answer,  or  denuizer.  The  fi9th  Order 
^ves  the  plaintiff,  in  a  bill  pmyiaf  a  common  In- 
joncticm,  tne  right  as  of  oours*  to  the  intjuiictioa  ibr 
want  of  appearance,  if  the  defendant  has  not  appeased 
on  or  after  the  expiration  of  eight  days  from  the  service 
of  the  sabpoena;  and  if  any  conflict  exiata  between  the 
Sid  Order  of  May,  1839,  and  the  Orders  of  May,  18M, 
in  reference  to  the  plaintiff's  right  to  the  common  in- 
juncUon  for  default  of  appearanccy  the  fomer  OtiOt  is 
virtually,  if  not  expressly,  discharged  by  the  first  intiXH' 
dnctory  Order  of  May,  1845.  (1  Smith's  Ch.  Prsc-  788). 
It  being  admitted  that  the  defendant  appeared  to  the 
amended  bill,  not  within  the  «ight  daye,but  6n  thoaame 
day  only  on  which  the  order  for  ihe  oommon  injunction 
was  obtained,  the  order  for  the  common  injunctian  has 

Siority  over  the  appeeranbe,  beosmsB  no  fraction  a 
y  is  allowedi  and  the  defendant  was'therafore  in  de- 
ftnlt  when  the  ordm-  for  an  injunction  waa  oMiteed. 
(  WTatehoim  v.  Aiobian,  1  Sim.  &  S.  102;  Munnimet 
T.^tiofMon,  lSm.MO-  V.  £o)W(2a/0, 4  My.  &  ij. 
Mfi;  and  «Sb!piM«T.iVMJ«,  1  Madd.MQ).  Again,  as 
Botloe  of  thei^pearanee  was  not  aamd  on  the  defend- 
ant's solicitor  on  tiie  day  of  the  appearance  being  «n- 
tored,  according  to  the  23rd  Order  or  October,  1842,  the 
defendant  is  still  in  defanit ;  or,  at  all  eva)ts,'as  it  is  not 
alleged  that  the  omisuon  to  give  noUce  was  a  mere  slip, 
the  plaintiff  is  entitled  to  the  costs  of  both  motions. 
{Lard  SuMeld  v.  Bird,  9  Law  Timea,  Ch.,  3fi0;  Brad- 
MtocJc  T.  Whail^^  6  Beav.  61). 
WrigH,  in  reply. 

KffiQHt  Bbdcb,  v.  C— Let  the  eonunon  injanotion 
to  it^y  trial  be  extended.  I  refuse  the  defendont'a  mo- 
to  discharge  the  oommon  injanotion,  subject,  how- 
ever, to  the  certificate  of  the  Begiitnrs  and  Clerks  of 
Records  and  Writs,  on  a  state  of  ftete  to  be  agreed  on 
hjr  the  plaintiff  and  defendant.  TUi  is  the  oider  I 


UM  common  injuBCHon  anau  o«nimva»iau»«m 
of  thp  order  for  the  taamm  iiqanetiw  aanfriftnliii 

after  the  certificate.  '  i 

TerreU  gave  tliLs  consent,  on  belislf  of  the  plaiati^ 
The  fucUi,  as  ^i^reed  on  \>y  coudkI  on  either.sdivali 
suhinitted  by  the  Court  fur  the  opinionof  the  Rqjitii^ 
and  ClerkB  of  Records  and  Writs,  wew  ss  yioiq>>, 
"In  this  case  the  plaintiff;  filed.jh«.bill,pTayiigfcta'| 
inj  unction  for  stay  ofaftdafeManfapr' 
The  defepdantapyntidiairfiiliil 
answer,  without  wiW'Tin  .daAt«]l.> 
amended  his  bill,  ana  served  a  subpiToa  for  the 
ant  to  appear  to  and  answer  the  aiuclidvd  bill.  OsAi 
20tli  July,  being  the  day  following  the  K(p0atiMUti| 
eight  days  from  the  service  uf  thesub^as,thHUM 
obtained  as  of  cuursu  the  cuminoa  injunction 
of  api)earauce,  without  any  affidavit  of  the  tnilltoftll 
aniendint'Uts,  on  the  allegation  '  tliat  the  dffetAaat, 
beiui,'  s'Tved  with  the  subptcna  to  oiipear  tv  and  aoiwi 
the  }daiiiiitr's  bill,  hath  not  ap[>tiired  tln'rctp,i!ti'(t;rb| 
his  tiTiU'  t'lir  si'  d'jiiif;  h;-is  exijirt-Hj.'    Uii  tJie  lU'iniiaj of i 
the  same  duv  thu  det'enJont  entered  his  apptvuicie,  ball 
did  not  sanVnotioe/theveof 'aa.t}iapUiutiif'anbiMU 
The  injunotioa  iMaaealedion  the-eflme  dsy.  Iht^ 
tion  of  the  iteg^rify:of  tlM:injunotioii.aMMMiaj 
the  Ctnirt-on  a  motion- by  tJio  plaintiff.  bAutMlMi 
stay  trial,  and  a  cros*  motion,  by  defendant  t^iaJwl 
the  injunction  fur  irregularity,  with  costs.  UilHiaV 
the  Vice-Chancellor  Knight' Bruce  reiiuesU  ttf  ii^ 
ristrars  and  Clerks  of  Records  and  Writs  tuctrtifr  to 
him  their  opinion  on  the  following  p«nlf:-fiHt, 
wlietlier  the  injunotton  having  been  obtainrl,  and tfce 
defendant's  appearance  entered  on  the  same  laaMt 
the  injunction  or  tiie  appearance  have  pnonto't^fljl 
conilly,  if  the  injunction  have  priority,  ! 
pluintitJ',  Iiavint;  amended  after  answer,  It aiSW to 
an  injunction  as  of  course,  on  default  ofipftM^^ 
the  amended  biU,iwif^ont  affidterft  of  thittqAdttt 
amendments,  eitln^  ni^artha'wlieralOriai.*™'^ 
the  0 
the  9th 


article  of  the  16th  Order  of  the  'Stfi  "S^^^, 
69th  article  of  the  same  Orders;  the  3rd  artidrwW 
16th  of  the  same  Orders.    The  cases  cited 
y.  Doumes,  (18  Ves.  522,  and  the  cases  therein  «M) 
Vipan  V.  Mortloci;  (2  Mer.  47G) ;  ^lalham  v.  Ha^ 
(2  Sim.  S:  S.  .'J82);  Jiroois  v.  Purton,  (1  t^r-*^'-^^'' 
The  answer  ul'  nine  Registrars  was  as  follows 
tlie  nndei-sif<ned  Registrars  of  the  Court  of  Cli«s«iJ| 
licfj  respectfully  to  give  the  following  aaamgtff^ 
Hunor  on  the  point*  submitted  for  our  comulw** 
First,  on  the  first  point,  weare^cariy  of  opiBi«1la 
the  injunctjon  takes  priority  of  the  sppeaiaaef.  ■ 
order  to  prevent  the  pltiBtUMhiiai  obtsiningan  mjM 
tion,  the  defendant  wai  bobad'  ttr  appear  wtthui 
<hLyftfitun]Uie  service  of  the  subpoena;  and  not  hwai 
appeared  until  the  ninth  day.  (after  he  was  inJj»i>JJ 
his  appearance  does  not  invalidate  the  plsmtiTi  onKr 
for  the  injunction  obtoined  the  ssme  monung.  lt» 
8^ted  also,  that  notice  of  the  appeannce  has  »>*<^*^ 
served  on  the  plaintiff's  solicitor.  Bv  the  SW 
of  tile  26th  October,  1842,  this  should  "■'■f 
on  the  same  day.  Seoondly,  on  the  secoBd^ga*.^ 
hare  had  some  difficulty  in  oomiar  to 
having  been  able  to  find  any  decided  tathmi^^^g; 
the  circanutancea  where  the  defted^ 
not  appealing  to  a  bm  for  an  injnnetlei) 
amended  after  aittwer;  wtf  dm,  therefore,  MJTf^ 
our  own  Tiew  of  the  conairtiction  (tf  the  G«D«J 
and,  upon  the  whole,  we  aie  of  opinion  tbst^^ 
junction  should  be  muntained.    The  expiw""' 
■bill.'  in  Uie  3rd  article  of  tiie  16tb  (iri»,ud^^ 
Otdar,  of  the  8th  May,  i846»  migr  be  pxr^Jtr^ 


Id  practice  as  it  e^eted 
th  May,  18391*'    The  Oi 


were,  file  3rd  Order  of  the  9tl^ . Miw,  M3»* 
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II  8tii  Mav,  1845»  <  if  DO  fa^anotioa  ba  btm  pre- 
aiuty  obtained,*  mmlil  aeem  to  zefbr  puUeolarly'  to- 
«  easfr  of  »  bill  aitfeadttd  -Aftn  Mswer.  If  Uikj 
»  conohuiTe  upon  -tho  w^nt.  With  ngsvd  to  the 
lEtiee  prior  to  the  Ond  Order  of  the  9th  Mat,  188^ 
tbe  CHO  of  NHtAorpe  v.  £ai0^  (IS  V«.  328)',  before- 
wd  EnkiBe,  it  oeeine  to  havo  b^  tpntMrndf  th«t^  if 
B  inJoBoCion  had  ^ nob  been  obtelaed  vben  the  Uuwer 
BBOd,  sad.the  plaintiff  afVarwerde  ewended^  «n>u»-' 
Dii^wi 'oMateed  as  of  cofme'Oa^efttalfrof  ansiverto- 
lk>UMiided  bitl>  cttd  •  without -affidavit  verifyiaf;  tlw 
itnAoieDtek  was  iwttUr;  in  BtUt  r.  Aweofwts  (3 
ift  B^aOIX  Ijord  £M«D'^e««vto  turn  bcqviesiMd 
lUi  tieir  of  tfa«  pttadtlce*  ttaMglk  with  wm  f- 
Mm.'  'Lwd  EMciM^i4etfa^i^  however,  ttddby 
ikSdekit  lA  liiB  wovk' 6it  Ii^nnotlou,  (p.  to  be 
atony  to  MBoti,  Uld  «i'«iM«ice  with-  tko  peactiet, 
ribeexpiMies  asi  ti|ilai«a  that  the'Cbtrrt  would  pro- 
Ujr,  Aevld  Um  caae  env  bo  aoxMaBideKd,  toq^tire  an 
Unit.  In  &iB  AubeeMeBMsaae  i6lStatk«m  v.  £M«t, 
LSia.  &  9.  982,  -rertted  hviMm  Ontrieft  i<t  Che  Aeg . 

1824,  foUi  TM,  186(^,  the  Via^Ohaaeellert 
liiiadi,  after  «oD8idermtion  attd'lnqoiry  tnto  tlM  prao- 
Biyfael4tii«t,  undernearly.eiimlcr  airieometancei  with 
kUug^v,  Lawy  the  iojuttcti^n  was'Tegular.  ThM« 
nto-maiOii  to  •wppoH'  tlwli  the- practice  would  tuife- 
MB  dtfl^nt«  w4ien  the  dtfeadwat  was  in  defaatt,  -to 
■«ttaADMBt  ffff  mutt'bf  i^peatanoe.  IJ;  however, 
ftj^Mutioa  on  tW-ofMBai-bill  had  been  Motaailf  . 
Muti,  or  bad  Jwen  di£ol««d  or  nAned,  npOM  dke 
M&t*  «£  the  waamwi  thO'lnjilnotian' m  the  amettded 
^terid  not  be  orantAd  but  upon  ^ei^lt«  aOBavl^ 
a^«p«id  appiiestMni  >  (J«MWT.  i)»tBiier^l8  Vei.A2£; 

r.  Mirtloai,  S  Um^ATej'  Miuv.  Bo^went  2 
^.  &  a  XH;  and  Me&m     ITatei^,  Beg«,  Lib.,  UU, 

«i,faLsi8),        .  .  ^  ... 

J.  CoLUs.  HJWood.- 
,    *  R.  O.  Wai^eb.         CicrL  MtiNiw:. 

F.  H.  I>A"g-  E.  p.  Cdivlttis^Juii." 


•  Tte foffowing  fs  an  iitract  from  theflai.  Ub.','  A.;  Ife?',- 
*  S18._T.  W::— *•  yUx-Cbmcmar,  WcfinesdsT,  fli*  Sth' 
K^b^,  ISSy.^^otm  r.  IVtoAtbn.— Upon  ep^hi^  iH'Oti 
WW  this  ifretetit  daj*  vUtti  ttiU  Cowtlfr  Mr.  Hefe^^and  Mr. 
nkeStU,  of  oMOWl  ft>r'tbe'  4lBftlldii*t,*lli«ak  ^togedi  Unt, 
^wte'dMed  the  5th  Vebnuiy,  18a7vki«BBatfa«  ttlit  tb* 
■■jlwljWiigi  •erved'.wihi  procen  to-Apfear!  to  aait  <anpV' 
wpUntlff '■  aawaded  bill,  appcafcd  anwiidipgly  t  and  iA to-; 
n;a^.(kteiknit,.Uonc»W«Uop,  b*^  Q^t^cd  jwd«f 
to  .awivfu-,  jxt  ii^  ,tb4.mwD  time  frOflQCiftf  tbe, 
WW»^Uw  for  tbt  roattw  m  tliepUiijtiff'*  till  coi^ipl^ned 
J**"  tbetefore  ortfcre^,  that  iDjuectian  shoi^Ia  be. 
for  Bt»y,  of  the  •  wifl  ddTeodetit  Hpracje  W«tson>  ^ro- 
"^iifil  at  law  for  ftnd  toocIjiDF  ahv  matters  bere  iii  queBtion, 
"a  the  said  dtfeadant  sbouM  Aill/'answer  the  plaliififf '*  bill, 
■M^CoQrt  nuke  ottier  order  to  the  eontraW;"btit  thi  aaid 
l^unt  TCI  hi  tbe  ttean  time  -at  Uberr^  to  eaS  ftfi' «  tIM  ,  a&d 
r'^fdio  Mri  tbereoB,  aid,  fat  Wot  of  a>pte«f,'  to  witer  ajr 
r^>wM,Wtexee«tioii«a«theMby*bMd^  That  It  dmeerr 
T^affidaTit  of  the  defindint,  l&MeeiWaftoa,  that,  an  ov 
JJ^^^rd  J«B«t  18t6,be.m  aamed  with  a  pepw  waMng, 
fortius  to  be  ecepr  or  AwrifeoC  ini«n«ttoB,'iaaaiiiCtDgtj»f 
!2*?^»P0'»  thu  biU  oC  the  naldifWntiff  in,  tM«  mu»f 
■wirbeKu  the  laid  William  Hofuo, wa» .pl»4ntiff  wn^.thf  said 
3^  defendant,  and  which  paper  wnting  waf  madud  ^, 
™abibited  to  tbe  add  deponent  at  the  tame  of  makbg  that 
^»l6<iaTit  J  and  that  on  tbe  5tb  day 'of  November  hiaUnt  he 
totw*^*^  with  another  paper  writing,  purporting^ '  to  be  a 
an  Injanction,  iasnlng  oat  of  thia  coart  npon  the 
bill  of  the  said  plaintiff  in  the  said  caose,  and  which 
^"^^^^ioMd  paper  writing  was  marlud  B.  and  eihibited  to 
**  *^  deponent  at  the  tiaoe  at  makii^  that  his  aiBdavU  (  and 


"  JgtftM  r.  Mostyn. 

**  Record  aad  Writ  ClerlEa  Office, 
SOth  Jolr,  1840. 
"  Sir,— In  answer  to  the  qoestions  seiit  here  by  yonr 
Honor  (throuffh  Mr.  Leach)  respecting  the  injunction 
in  this  cause,  I  beg  leave  to  say,  iirst,  I  am  of  opinion, 
that,  under  the  circumatancea  stated,  the  injanction 
had  priority,  the  plaintiff  being  entitled  to  move  for  it 
at  the  sitting  of  the  Court  on  the  defendant's  debult, 
and  no  notice  of  any  nppenranee  having  been  given,  as 
required  by  the  23rd  Order  of  the  2«th  October.  1842. 
Secondly,  I  am  of  opinion,  that  the  pl«tnt?fF,  not  having 
obtained  an  iiynnctltm  on  tlie  original  bill,  (vido 
tire  seven  concluding  words  of  the  16th  Order  of  May, 
1846,  art.  3);  and  IfaVing  attiehded  after  answer,  and 
sirred  &  subpoena  to  appear  to  and  answer  the  amended 
bill,  was  entitled,  on  deraallf  Of  appearance  thereto  as  of 
couTw,  and  mthout  an  affidavit  of  the  ttv&i  <rf  ih» 
amendment,  to  an  thjanetion,  ander  the  Srd  and  llCh 
articles  of  the  16th  Order  of  the  8lh  Ma/,  T84S;  and  tba 
fi^Hi  of  the  same  Orders,  all  of  which  apply  generally 
to  *»  bin  praying  an  injmietioa  to 'stay  proceedin«  at 
la*,'  a  description  which,  aecerdhig  to  the  Lord  Chaa- 
cellor's  (Lord  Cottenham*s)  deflnlHon  in  Brooti  v. 
Purtott,  (1  Cr.  &  P.  239),  *  Snclades  «qu»Hy  original, 
amended,  and  supplenienfa!  bills.'  The  8M  and  llth 
articles  of  the  l«tli  Order,  and  the  89th  Order,  of  Kar, 
1845,  above  referred  to,  appear  to  apply  to  a  defiinlt  la 
appearing  to  any  bill  praying  a  common  injunction, 
ana  impose  no  oondftiom  on  the  plaintiff;  and  the  Srd 
Order  of  the  dth  May,  1889,  and  the  BBth  article  of  the 
16th  Order  of  the  8th  May,  18**,  by  which  two  alone 
the  affidavit  of  the  truth  of  the  amendments  is  required, 
i^ifef  okily  to  a  defiialt  in  answering  an  amended  bill 
after  m<5i  appearance,  (from  the  date  of  which  the 
e^ht  days  aris  to  be  Kektnei),  and  the  words  *  after 
appearance,*  in  each  of  M»oee  la*-metttioned  Orders,  I 
submit,  clearly  siww  they  were  m  intended.  In  the 
opinions  here  given,  the  other  Caerfca  of  Becotds  mA 
Writt  concur  with  me. 

**  1  have  the  honour  to  be, 
**  Your  ietonor's  obedient  humble  aerrant, 

"J.  A.BlIBriET." 

IVrll^  appeared  tha  defendant,  In  sapport  of  tiw 
motion. 

f^.  ff.  TerreS,  for  (lie  plaintiff.  ' 

Khmbt  Bbucb,  V.  bane  been  infivraed  tliat 
hia  Lordship  tlw  Master  of  tha  Rolls  agrees  iu  the 
opioion  expressad  .by  Mr.  Beney^  and  that  is  my  own 
opinioa.  i3,  however,  the.  pqint  appeaia  to  have  been 
a  doubtful  one,  I  «btaU,  m  refMai«ig  the  flaoUon  of  tha 
d«fondaat»,i9e£D«ail  witlwuA.coeta.  ■ 


dMttbo  original  bOl  i»  thia<caMe  was  tiled  on  or  about  tbo 
Sllfcteei  1888,  wM-aartaded'parsMaBl  to  m  order  dated  on 
oeabent  tbe  aiet  Miy,  J8a>,  wti  mm  a  seeeoA  tino  —ended 
pnmaal  to  «a  ords  daM  on  w^iioali  aB'.2filhl>toi<eAbn, 
IS96.  That  the  defendant  » -adriatd  that  the  said  order  oC 
tbe  5tb,Febnivy'iaatt  and  tha  iojaDctioo  iasoed  thereon,  are 
CQtueqoeiftly  irregolar.  It  was  therefoi;e . played,  that  the  said 
order,  beanng  date  the  5tb  Febnucj.  nuj  be  discharged,  and 
the  writ  of  Injunction  isned  thereon  toMj  be  ditaolVed,  for 
irregularity,  with  coats,  to  be  t^xed  bw  one  of  tlie  Masters  of 
this  ooart.  Wherenpon,  and  npoo  hearing  Mr.  Pepya  and 
Mr.  Garrett,  of  counsel  for  the  pUintifF,  tbe  said  order  and  the 
said  aflUavh  read,  Uda  Orort  doth  order,  tiiat  tbe  add  order, 
drted  the  Mi  February,  1827,  be  diaefaarged." 


1 


E»  parte  Browv,  in  r$  VmncK.i—Jmfy  9. 

JoiiU-Moet  Qm^Mmia  WimSuM-vp  Act,  IMS—Omtribu- 
ttny—CaSt—Satarupky. 

fi*  Magtm-  imduied  the  TTame  qfA,  on  ih»  loMt  ^fOm- 
U^iaoriet  of  a  Company,  and  made  Oalb  tq/onkim  in 
ranwef  qf  his  lAahuttiea.  A.  failei  to  pay  the  (Mia. 
3%e  Matter  made  the  usual  Order  for  Mm  to  pay  the 
JBalaneedue,  A,  did  not  pi^  it,  but  became  Boning: 
—Hdd,  that  the  Offldal  Mtamager  could  prrm  under 
the  Fiat  for  the  Amount. 

The  patUioa  in  this  one  m  preflsiited  by  Mr.  John. 
Bfovn,  pnying  tiiat  a  pioof  made  by  the  official  ma- 
iMger  of  the  rtorth  of  JEo^tid  Joiat-Btock  Bankiag 
CnBpany  for  4918^  Sc.  lld^  the  amount  uf  a  btlanca 
of  a  call  made  by  the  Master  charged  with  the  winding- 
np  of  the  afiaits  of  the  comfiany,  might  be  expangea. 
The  facU  wen,  that  the  bai^pL  C.  S.  Fenwick, 
WM  the  holder  of  200  ehares  in  the  North  c£  England 
Jotnt-fltock  Banking  Company,  which  stopped  payment 
on  the  8th  Manh.  1S47.  On  the  17th  Korember,  leiB, 
aa  tnder  for  the  diieolation  and  winding-up  of  the  eom- 
papy  waci  made;  and  ontha22ndof  thejHune month  the 
name  of  C.&  Feawiek  wa^  by  tha  Haator,  inaerted 
in  the  liat  of  eeoteibatariM  in  zeaMot  of  the  200  shares. 
Tha  Ifaatar  afterwardB  neade  a  call  of  30^  per  share  on 
the  oontribiUoriea,  the  balance  of  which,  atter  debiting 
hie  account  in  th«<eompany'g  books  with  such  call,  was 
dkeeted  to  be  paid  by  each  contributory  on  the  22nd 
December.  The  balance  dae  from  C.  S.  Fenwick  was 
40191.  9s.  lid.;  and  this  not  being  paid  at  the  time  ap- 
pointed, the  Master,  in  the  terms  o£  the  Joint-stock 
Companiee  WiDdii^-up  Aet,  1848,  made,  on  tha  29th 
Deeember,  a  balance  order  for  Fenwick  to  pay  the  stun 
wUhin  one  month  from  the  date  thsreo<^  or  within  four 
days  after  the  serrice  hereof.  This  order  wee  serred 
lai  the  4th  Janaary,  1849,  but  no  payment  was  made. 
Vm  >fiat  was  issuM  on  the  24th  January;  and  at  the 
BMctiag  for  tha  ehoiae  of  tsiigneei^  the  present  petl- 
tioaer,  who  was  then  the  selioitor  to  the  fiat,  proved 
tor  26h  ]8r.  against  the  separate  eetate  of  the  banlcrapt, 
and  Mr.  Boms,  the  man^r  of  the  Cwtral  Bank  of 
Scotland,  proved  for  11,738/.  111.  3dL  on  a  judgment 
zecom«d  against  ike  North  of  Eo^and  Joint-stock 
Banking  Company.  At  the  same  meeting,  the  official 
nanager  trf  the  North  of  Eatiaad  Joint<-st«ek  Banking 
ComMny  applied  to  prove  tor  the  4918f.  Qs.  lid.,  bat 
the  claim  was  contested  by  the  present  petitioner,  and 
Mr.  Commissioner  Ellison  then  refiiMa  to  allow  the 
proef.  Mr.  For^th  was  nominated  creditors*  aarignce 
by -the  Ontnri  Bank  of  Scotland,  upon  the  snggesUon, 
as  rileged  by  the  pnaoit  petitioner,  of-tiie  North  of 
fingtand  Jo&Mock  fiaiumr  Company,  and  he  ma» 
thereupon  daty  appolaled.  On  the  7th  Match,  1849, 
the  <qae8ti(Hi  as  to  the  proof  Cnr  the  4Bm.  Be.  lid.  was 
Main  aigued,  and  on  tbe  7th  May  Mr.  Commissioner 
Buison  gave  the  following  judgment : — *'  The  question 
t*'be  decided  ae,  whether  the  aomant  which  tbe  .Maater 
of<tbe  Conrt  of  Chanoery  i^tged  with  winding-Dp  the 
albim  of  tbe  late  North  of  England  Joint-stooK  Bank- 
ii^  Company,  in  which  company  the  bankrupt  was  a 
dnrebolder,  ardered  the  hankmpt,  before  hte  hank.- 
mptoy,  to  nay  in  respect  of  the  eontribntion  of  30/.  per 
share,  fixed  by  the  Master  to  be  paid  by  the  contribu- 
taries  of  tbe  company,  is  a  debt  proveable  under  the 
fiat.  An  action  at  law  is  not  maintainable  upon  a  de> 
ciee  of  a  ooart  of  eauity  for  a  ^edfie  sum  of  money, 
founded  en  eqaitalue  eonddexatioDS  only.  (See  Ctu^ 
peuier  t.  TftenMMi,  S  B.  &  Aid.  &2).  In  SmU^  v. 
i9oper  (8  B.  &  C.  16)  the  aakhoiity  of  Carpenter  v. 
Thornton  was  much  discussed  at  the  Bar,  and  its  au- 
thority was  recognised  by  tbe  Court ;  t>ui  it  appears, 
from  tne  case  of  Headertoa  r.  Benderson^  (6     B.  288)i 


lie  in  a  ooart  loC  law  an  adeaM«f  tbeib^CaM 
ChaBceiy,fsa  paiat whiefa my, iM«lia|ii, |lB W^n 
to  further  coaaderatioa  wfa«  ^  ^oa^  a  Mi 
It  is,  hoevarer,  aot  neeeaary  forns  to  decUsvUa 
the  money  whii^  Mr.  Feannek  has  bean  otdrndtoM 
is  a  legal  or  eqmtiUe  deh4.inamsh  as  it  is  aUaflH 
Uie  right  of  pmof,  and  the  osaseaasnt  diiekagt  l| 
certifieate,  are  not  caafincd  to  kgal  d^bal  «W 
to  caaes  of  e4ttttai4e  demand,  as  in  tbe  an  ■ 
execirtaer  or  a  tnsstee  havhw  aieney  a  \m  \mh 
f  IFii/asa:T.Jiafl;aBiD.G.C.9QS>.  S^«famtari« 
uMpHiperiy  Kdd  atoek,  and  eflaiaaids  bsesme  bukoa| 
the  Bloalea  having  sisni,  HMM'bald  thst  tb«  mdhIi 
terestod  might  arova  for  tfie  prise  at  tbe  Mi  if « 
oommiaaon.  (g»  pmte  5<lfrfm><ft  0  BrQ.CfcJI» 
And  where  an  admmisfetirtiFic  tmpmipeily  uetiMlM 
pnp^y  is  trade  weth  the  partntae  «f  tbesiM^lil 
Eidon  inled  that  tbe  aast  of  kin  might  dMtt  m 
Munst  her  aepantte  estaU  or ^  jfliBt«Uaatfe 
partnetsfaip.   (.fir  Mrts  ITofMi.  B  V.&B.414).  I 
&  pane  GuMUmm  (11  Ves.  49)  Xori  SUaialbai 
trnsteee  a  sam  of  -money  which  the  banki^  ^ 
sented  himasff  t*  be  poaeeoied  of,  and  ef^h  ail 
upon  his  mavriig»<  An-order-of  aaoottef  wi^Jf 
payment-df  monay  ia  >  aweedhhi  dahti  Well^.im 
sou,  (2  Rose,  19S>,4ite  maigffaMl  netaef  "UeIiomI 
lowai-^  Auarder  of  thaCetirt  of  ChcMst;  fat- 
of  asan  ^meney  mar  be  pMved  under  the 
and  win  be  bamd  by  w>  eetOSmte  :  a 
bankrapt,  UiercfiMa,  may  ba  ordered  to  . 
ottt  of  enatody  won-tte  attaehment  for  diManil 
the  order.'  The  Lord  ChanoeUor,  ia  hii  fHp^ 
the  laat-mentibned case,  aay^  '  An  order gfte Cart 
for  payment-ef  awaey  baa  been  held  to  ks 
able  in  bankn^tqr.  end,  aa  a  debt  pre*ni^jl*' 
barred  by  tbe^erHfieate.'  Intheoasesf  Jfr'W**^ 
a  bankrupt,  {I  Sch.  &  Lef.  196).  tbe  basta^Vft 
ii^  his  exanuaatien,  and  aa  he  was  Kt*i"^^.r' 
was  arrested,  by  viltae  of  an  atkachmeat 
Court  of  Chanoscy  in  Ireland,  lbs  4  jj, 
paying  in«BMr  into  oontt  pvteaant  to  » 
Lonl  ChaMf^eraaid,  <that  the  fnetm  «f 
had  issued  ta  oampsl  payment  by  the  hsnfaj" » 
emn  of  money  daa  hy  the  baakmpt,  ia  •«»■!*■ 
other,  as  a  debt;  4o  whom  the  debt  wss      w* » 
material.*  A  patty,  antitled  to  a  Jsgacy  wdsr  s  «H 
filed  a  biU  in  Chanoery  MSinst  the  ««MHdsc  ii>rttir 
oount,  and  for  pBynmit^hia,i«i»q%  " 
iuterioentonr  arder  for  tha. pi^rmest  of  a 
into  oenrt,aaarwfaieh  tfaoaaMuhn  beesaslMB^ 
The  Ooart nfiiBet«m Older  for  the  ^'9^^^?2id 
the  speoifio  sum  mwitioned  in  the  order  of  the  uni« 
Chanceiy,  but  g*«  him  leafe  to  go 
misBioners  and  prove  for  such  a  aan 
to  htm.  iJbpetrtt  Umdm,llC,T>.,&^^i 
In  the  l8steaae,«he<>HirtBaM  Uiatitiwuv^ 
for  the  Coort  to  aw,  on  the  ateie  produotiea  oi  u" 
terlocnto»y.ord«  of  the  Conrt  of  ^^^^^^ijfjJl 
sum  mantioned  in  auuh  ondet  anioantad  *•  *«J^ , 
debt,  and  Ae  aapUeation  wM.made  ^^"j'rSru 
BMgneee.   %.se*t.>7»  oCIIm  Vwdi^Mj*^ 
of  tile  coDtaihatoriaa  ia  osnalottve  ahsa  "Tr^jS^ 
cause  be  shewn  by  tha  aeraon  olijcctiiitl,  tf 

tion  of  the  Mastff }  and  by  aset.  fl*  it  ^^•'''^J^ 
exoeat  on  specfel  foawof  tha  Court,  oontfj 
against  any  prooceds^  of  or  befwe  the  l*!^^7S 
to  the  wiiftingiap  of  the  affairs  of  '•"""^S 
tbe  expimtton  of  fbnitsen  dan  sifter  «i« 
complained  of  ehaU  have  been  nx^'.^'^^^it 
the  km»,  in  e«n  the  aarty  «o«pI>uiii«  f*^ 
been  piasant.   Mr.  B^w^k  didiot  ^'^Z. 
tion  to  the  Bat  of  eontrtbntatiMa8fittled)</  ^rTy 
nor  did  he  i^bmI  agauvtAhe  i^  'i%SM 
which  ha  )iM£i«*cd:t»piyth»«w«'^>^ 
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ijwJlB  iT  in  the  Iht  wUok!  'he  hid  wttM.   By  eeets.  88 
■rf  ^4  Afr  MasftCT  b  «in  wttWMt  to  Mka  coUs  <m  the 
■■flrtftnioiiH^  wtnrwiw  liiATldul  cnhflli ■  IbiIm,  en' 
9tammm  «r  mnfalbtttwl—^ «  ht  mmy  HAaJt  propw,  but 
»&r  only  m  such  isoatritnitdrlM  AftU  WllaUe  «i  law 
~~  «q«!ty  to       mle  Non;  mi  Hn  Kuter  is  to 
Am  tiie  amoant  to  b«  n^wd  liy  tfav  mU  among 
MTara!  ccmtriltttoriearMMndu^to  ttnir  MTcral  lia>- 
l"   After  nftning  to  tiko  pnmedingB  befen  the 
'  in  1&t»  esM.  asd  to  the  orSsn  aaMe,  (Ike  corn- 
ier pI«eeedM^-^  Hie  eibet  of  these  amaral 
^  i^ioi  hare  been  mwde  by  the  Bfaaba  uAder  the 
^Ind&i^^p  A;ct,  90  ftiraa      ataw  in  mrf  way  relate 
Vi  Vt.  Fenwiek,  h  tMe,  tIb.  thBt,  befcie  the  bank- 
^Wlj,  tb«  Hich  Qoart  of  Chaaecry  declared  that  Hr. 
ftawide  was  Iiablejln  Imror  la  eqn^,tDpaiy  theeuin 
■-  V4MI8f.  Sr.  lid,  to  the  offidal  nmatmes  of  the  bompany, 
mm  being  the  balance  ^tpvumg  dne  firom  Fen- 
:  on  bis  aeeomrt  wlMi  the  company;  and  dwt  an 
called  the  Manoe  oid^,  haviDg  fawo  mada  by 
ft»Kw«er  oa  ttie  29th  BeeenA^^MS,  by  whiefa 
'^Hnnvicfc  wM  ordered,  mttttn  one'niontii  ftvin  the  S9th 
tueamber,  1848,  or  within  fbnr  days  after  tlie  serrice 
'jAie  order,  to  pay  to  tiw-oflMad  manager  the  sun  of 
~  St.  lid.;  and  a  copy  of  each  bst^meniioited  order 
g  been  served  oh  the  banh^pt  personally  on  the 
Janvary  las^  it  was  Hha:  dnty  of  Pswwiek  to  pay 
stun  to  the  effli^  maaagsr  on  the  9th  January 
'the  bankrapt,  however,  did  not  obey  the  osder,  or 
i  #iy  any  part  of  the  money  oemprised  in  tne  (Hiier;  and 
-flbtito  tine  when  he  signed  and  filed  a  deolaration  of 
'  ftwnih'iny— the  aet  cf  bankniptcy  on  whleh  the  fiat  is 
.  Jbudsi-the  whole  of  the  aald  son  of  40182.9*.  lid. 
f  -^rm  4a»  fnm  him  to  the  oSdal  nHUUgBTa  Sudt  was 
K  Jhe  position  of  the  baokmnt,  and  snoh  were  the  obUga- 
i:  llani upcm  him  as  a  memtMr  of  the  North  of  England 
i :_  Jhiat-gtoefc  Bankiiw  Company,  which  was  absohitely 
■ji  Ihii  I  ed  on  the  30th  December,  1848,  under  the  Wind. 
,  A«t,  and  npon  him  as  one  of  the  individuals  in- 

med  in  the  list  of  contribatories  as  setOed  by  the 
^  Sbstar,  at  time  he  beeatne  a  bankirtapt.  Here  I 
.  JkUk  to  obserro,  that  the  sum  thatFenwickWBB  ordered 
-  Vs  pay  is  a  clear  asoertatned  balams  found  by  the 
':'  ibaCerto  be  due  fVom  him.  See  the  86tli  section,  by 
,  MUchthcMasteris'pMitlv'dydiTectecltoitekeanorder 
V  Ihr  0ie  pavmott  to  Ae  oAeU  manaMt  bf .  the  balaaea 
4ft^  waU  be  dae  from  the  ntipeo^ra  wAthibntories. 
'.  .'Vhe  cases  tcr  i^i^h  I  bare-  mmir  ^nlemd,  fat  the 
^^Wypose  of  shewing,  amongst  othtrtping%  that  an  order 
^,  y  s  crhirt  of  canity  tbr  payment  of  aiemnof  money 
.  iMtes  a  proT«aM«  debt,  se«m  tv  metv  esteA^h  thst 
ftis  smn  of  4918/.  9«.  ITt^.,  ithieh'  Fenwiekwaa ordered 
.    bj  the  Master  to  pay  beftwe  his  baokm^try,  ta  a  debt 

Ceable  bv  thf«  ombial  manageV  against- tne  estate  of 
viekr.         proceedings  that  took  place  uhder  the 
^niiding<>up  Act  before  the  baaoknnitey,  made  Fenwick 
i^ly  and  mdHidu^y  HabU  td  the  payment  of  this 
snm.   If  there  wa«  a  legal  Obligbtfan  npon  him  before 
bii  bankruptoy  to  j>ay  this  'som,  be  was'  Sable  to  be 
ned  Tot  it  at  law*  but  if  iaha  oEIigataotf  wag  only  an 
,  vqldteble'oneL'tiM  law,  in  sudx  a'cNssj  wotdd  not  imply 
.  spromlM  on  his  part  to  pay,'  bpeatass  iteanaek  be  said 
,  Oat  a  man,  compelled  by  a  court  of  eqaity  egamst  his 
.   win  to  pay  a  sum  of  mon^j  agrses  to'  p^  the  money; 
ftfl  law,  in  sQch  si  case,  does  not  imply  a  promise.  (See 
(hpp0ii#A>  V.  7%oHtflm,  jodgment  of  HohcVd^  Ad- 
BiMi^  Hiat  the  obligation  npon  Fenwiok  to  pay  this 
ttiHWy  was  inot  a  l«gu  but  an  equitable  one  only,  the 
mm  of  money  is  prove^ie  as  an  equHable  debt,  inas- 
much as  the  debt  existed  befon  and  at  the  time  of  the 
ba^mptey;  the  amount  of  the  debt  "had  then  been 
ucertoined,  and  it  tias  a  lawful  oonsideration,  being  a 
densBd  founded.  If  not  upon  contract,  upon  the  eg^nita- 


the  debts  of  bankrupts.  In  the  case  of  Ex  parte  Ytmna 
(3  T.  &  B.  31 )  it  was  decided,  that  a  partner,  thoi^E 
not  a  surety  strictly,  is  a  person  liable  iritldn  this  sec- 
tion ;  and  m  JBr  pearte  Wmon,  in  rv  jSSmCA,  (4  Madd. 
477),  it  was  decided,  that  a  solvent  partner,  winding  up 
the  partnership  concerns.  Is  entitled  to  prove,  under  tibe 
eommisrion  asainat  the  bankrupt  partner,  the  share  of 
the  loss  or  deficiency  which  each  partner  ought  to  have 
borne,  as  a  debt  against  his  separate  ntate.  In  this 
case  the  Ylce-Chancellor,  (Sir  J.  Leach),  in  his  judg- 
ment, states  as  follows:—'  Each  partner  is  a  principal 
debtor  for  his  own  share,  and  they  are  mutually  sarsBes 
to  the  creditors  for  the  share  of  each  other.  The  pett. 
tione^  Watson,  who  is  a  partner  wiUi  the  Sheaths,  and 
who  had  wound  up  the  concerns  of  tJie  partneiwlp, 
and  had  paid  the  whole  deftcienoy  or  loss,  amonnting 
to  SOJWiLf  was  a  surety  for  Hm  one-third  as  to  whiiA 
Abraham  Sheath  the  ^er  was  the  prindpal  debtor, 
mi  in  Hke  maimer  a  sarety  for  the  one-thiM  of  ChaUe 
Shesth ;  he  can  only  prove,  gainst  the  estate  of  Abl»- 
ham  SStuaXh  the  elder,  that  one-third  as  to  wlifefa  he  was 
hn  surety,  and  be  Is  ensiled  to  the  same  proof  waiost 
the  estate  of  Chalie  Sheath.'  In  the  case  of  VTalkm  t. 
Switiimmy  (1  Bxch.  203),  where  the  plaintiff,  the  de- 
fondant,  and  another  person  were  oo-Hureties  fbr  A.,  by 
a  joint  and  several  promissory  note  payable  on  demaao, 
and  the  phUntiff  paid  less  than  his  share  before  ihe  de- 
fondant's  banknipt<r|r,  but  subeequently  to  the  banfe* 
ruptcy  more  than  hu  (the  plaintiff's)  proper  por^oB, 
it  was  decided,  in  an  action  by  the  plaintiff  for  one-thifil 
of  the  sum  pud,  that  the  case  was  not  within  llie  2Ath 
section  of  the  0  Geo.  4,  c.  16,  as  the  plidntiff  waa  not  a 
person  liable  for  the  bankmpt's  debt.  Puke*  B.,  1& 
delivering  the  judgment  of  the  Court,  says, '  The  cmss 
de^ed  on  the  statute  have  given  a  eons^uctiott  to  the 
latter  word^  **  liable  to  tiie  debt  of  the  bankrupt,'*  and 
shew  that  tbey  were  meant  to  apply  to  those  cases  in 
which  there  subsisted,  at  the  time  of  the  bankmpt^, 
a  relaUon  analogous  tio  that  of  surety  and  principal  m- 
tween  the  person  who  is  to  prove  and  the  bankrupt,  and 
Which,  as  between  themselves,  made  the  former  Hable  for 
the  dents  of  the  latter.  If  a  surety  only  had  been  men- 
tioned, it  might  have  been  held  that  the  statute  ap^ed 
only  to  those  casss  where  the  person  was  a  surety  by 
express  oontiaotwidi  the  creditor;  but  the  words  "lia- 
ble for"  were  added  to  embrace  those  oasoi  where  a 
person  was  the  principal  debtor  with  Aspect  to  the  core- 
flitor,  but,  by  agreement  witii  the  bankmpL  the  latter 
was  to  pay  the  debt,  and  so  with  ifemeet  to  nim  he  be>' 
came  a  surety.*  Abd  the  learned  jtmge,  after  referriitt 
to  several  authorities,  mid  ptrUeulsny  to  the  case  of 
Sx  parte  Watmn,  says,  ^  that  apoo  the  ground  of  each 
partner  being  surety  mr  the  other,  rested  the  optalen 
of  Xord  Chief  Justice  Tindal  m  Aggertm  v.  Fmrdri- 
ni«r^  (6  Bing.  309}.'  And  be  farther  observes,  *  In  all 
tlfese  cases  the  party  is  liable,  in  the  nature  of  a  surefrf , 
for  what  is,  bs'  betvwn  himaelf  and  the  bankrupt,  tne 
brakropt^  debt,  and  for  which,  by  express  or  implied 
contract,  be  at  the  time 'Of  the  bankruptcy  ought  to  pro- 
vide.* It  ts  trae,  that  a  joint-stock-  banking  company, 
established  msder  tiie  7  Gee.  4,  c.  46,  and  other  acts, 
irith  power  to  sae  in  the  name  of  a  pufalie  officer,  is  net 
to  be  considered  as  on  ordinary  copartnership,  but  a 
corporate  body,  and  such  joint-slDck!  company  is  not 
allbcted  by  that  which  may  be  known  to  any  individnal 
sharehol(for.  The  public  officer,  who  represents  a  fln^ 
toatii^  l>edy,  sues  for  the  existing  body  of  shareholden^ 
and  such  existing  body  of  shareholders  may  be  different 
persons'  from  those  who  were  so  at  the  time  when  the 
cause  of  action  accrued.  (See  Hidei  v,  Page^  3  C.  B. 
16,  the  judgment  of  Tindal,  C.  J.,  who  alw  refers  to 
what  foU  from  Mr.  Baron  Parke  In  Steward  v.  Dumtt 
12  Mee.  &  W.  664).    Now,  though  it  is  quite  tme, 


oanKm^  company  u  not  an  oraiDarv  partnerstup,  i  am 
of  opinioD,  and  it  seenaa  to  me  to  be  cl«ar,  that  if  the ' 
affain  of  this  company  had  been  wound  up  before  the 
bankruptcy  of  Fenwick  by  the  company  themBelvea, 
and  upon  a  final  settlement  of  the  accounts  the  amount 
of  the  loss  incurred  had  been  OBcertained,  and  the 
amount  to  be  provided  for  by  Fenwick,  and  his  aliquot 
dun  of  that  loss,  had  also  been  dearly  ascertuned,  and 
after  the  lianknuttcy  of  Fenwick  his  co-diareh<uden 
had  paid  th«  fall  amount  of  the  lossea.  indudtnff  Fen- 
wick s  alif^not  share,  such  co-shareholaers  would  hare 
come  within  the  designation  of  persona  liable  for  the  , 
debt  of  the  bankrupt,  within  the  meaning  of  the  52nd 
section,  and  have  been  entitled  to  prove  his  ehare  of  the 
loss  nnder  his  fiat,  as  a  separate  debt  due  from  him  to 
them.  But,  in  this  case,  nave  the  amount  of  partner- 
ship loss,  and  the  aliquot  share  of  the  bankrupt  partner, 
been  ascertained  before  the  bankruptcy?  The  faster 
is  empowered^  by  the  83rd  section  of  the  11  &  12  Vict, 
c.  46,  at  any  time  before  the  assets  of  the  company  shall 
have  been  collected  or  converted,  and  if  the  assets 
xvmaining  to  be  collected  shall  not  be  capable  of  being 
immediately  realised,  although  snch  assets  may  not  a»- 
pear  to  ha  manfficient,  and  also  after  the  assets  the 
company  shall  have  been  wholly  exhausted,  to  jaake 
calls  on  the  contribntories,  &c.  After  referring  to  the 
jnroceedings  before  the  Master,  1  am  not  prepared  to 
My  that  this  som  of  4918/.  9>,  lid.  is  to  be  considered 
M  the  bankrupt's  ascertained  aliquot  sliare  of  the  iow 
sustained  by  the  bank,  which  he  ought  at  tlie  time 
of  the  bankruptcy  to  have  provided.  If  this  suni  of 
4918/.  Ox.  11(2.  IS  such  ascertained  aliquot  share,  then,  in 
that  case,  the  effect  of  the  Winding-up  Act  is  nothing 
more  than  thi^  viz,  to  render  this  sum  proveahle  against 
the  separate  estate  before  all  the  partnersliip  debts  are. 
paid;  whereas,  if  such  act  had  not  passed,  the  sum  would 
Kave  been  pniveable  against  the  separate  estate,  but  not 
until  after  the  pay  loent  of  all  th«  partnemhip  debta.  It 
is  obnons  that  it  makes  no  difference  to  Fenwick's  se- 
'parate  creditors  whether  snch  proof  is  made  before  or 
after  the  payment  of  the  partnership  debts,  if  the  ac- 
ta^ amount  of  deficiency  of  the  company  has  not  been 
ascertained,  and  if  it  must  remain  doubtful  until  the 
affairs  of  the  bank  shall  have  been  .finally  wound  up 
and  settled,  and  the  respective  claims  of  the  confrihu- 
tories  upon  each  other  and  opon  the  company  shall 
have  been  a^nsted  and  settled,  whether  the  whole  of 
the  said  sum  of  4918/.  9i.  lid.  was  equitably  due  from 
Fenwick  at  the  time  of  his  bankruptcy.  I  am  of 
opinion  that  the  whole  of  that  sum  is,  nevertheless, 
now  proveable  against  his  separate  estate,  under  and  by 
virtue  of  the  provisions  of  (he  Winding-op  Act,. and 
upon  the  grounds  whicK.I  have  already  BtAte4»  inde- 
pendently of  the  doctrine  of  partnership  and  co-sureiy- 
^ip.  I  nave  only  to  ad^,  that  I  havfn  given  this  ^ab- 
ject mach  consiaerati9n^  and  that,  for  the  nasons  I 
have  stated,  I  shall  allow  this  sum  of  4918/.  9s.  lid.  to 
be  proved  by  the  official  managers  of  the  Korth  of 
England  Joint-stock  Banking  Company  against  the 
separate  estate  of  the  t)^Dkrupt.*' ' 

Swanston,  F.  S.  Williams^  and  Broo^:abank,  for  the 
petition,  referred  to  the  34th,  60th,  GOth,  62ad,  66th, 
83rd,  88th,  and  95th  sections  of  the  Joint-stock  pom- 
panies  Winding-up  Act,  and  contended  that  the  proof 
ought  never  to  have  been  admitted,  and  should  now  be 
expunged,  the  more  especially  as  the  leave  of  the  Master 
was  not  obtuned  to  the  proof. 

Bacon  and  J,  V.  Prior,  in  suj^ort  of  Che  proo^  ware 
not  called  on. 

Kitiam  Bkuce,  T.  C— Supposing  the  statute  so  often 
mentioned  not  to  have  passed,  and  all  things  else  to 
have  been  as  they  now  ore,  it  is  plain  enough  that 
anch  a  proof  as  that  la  question  could  not  have  been 
'  austained  Id  any  nuumer  or  in  aqy  form.  The  ques- 


.ans*  u  Goaes  like  tuo  l)melI^  nas'or  jis  md 

a  difference;  and  Ithink  tiMii("it  very pln^ k. 
am  of  opinion,^  vrithoui  doubt,,  that  the  MaLwp« 
able,  aiut  nhject  to  the  ohaarfalimi  I  im  sm 
make,  well  proved.   I  have  alluded  la  aiMaubB; 
nature  of  one  of  them  is  sufficiently  wdittitsi  h[ 
proof  of  the  Central  Bank  of  Scotland  focsdit 
Irom  the  company.   It  ia  a  diSndtyalnttitkMitai. 
and,  if  it  should  oome  into  prgetioal  oprntim,  fa  0 
must  deal  with  it  aa  well  «■  i^  can-  Tha  nqnti' 
of  the  act  must,  however,  be  oWedy  ^rtiitk  mdi 
be  the  cose  if  this  denuod  wfB*b<ud  nattobsMni 
It  has  been  objected  that  the  leave  of  tfe  Mats 
nob  obtained  for  this  proof ;  bt^IcdJectthrttluipi 
y/iis  not  raised  before  the  commiiaonn',  aJI 
hcnd  that  I  ought  tu  oowideK  th*  eluietiM«i 
suKjcct  to  this  remark,  that  I  eboU  &^it«, 
to  1h'  iiirorniL'd  now  \7herther  the  ICastrxafpnirf'l 
proof.    [The  i>tilicitor,.who  was  preaeni,  ttitadttiu 
Master  liou-  ajiprovud  of  Om  OOfUM  MA  hi  \ 
takuu.]   Then  let  the  prayer  of  the  petition  1m  sfl 
with  costs,  without  prejadtce  to  any  aroliestioivl 
may  be  iiM^e  hgrra|ly^pez■WL.  tfl  W  «t» 
Court. 


SBMTAitcE  V.  Pwm:^-^^^  nad\i. 
Practice — Cotts  tffuMtiecatay  Ziajfrin 
Tn  a  Suit  for  the  delivery  up  of  Dmi*  ■*  lirMifa^i 
Potmtiott^  and  won  waieh  ke  e/amrfsuk'"*' 
referred  to  the  Matter  to  aeeertam  tUJpatfi^tk 
Difendanea  XAat.    Ha  Ma$tar  MaUi  IHltM^ 
the  Amount  vAkA  He  irOauUd  to  nj/mtj  alt^ 
tie  Plaintiff  of ered  to  fmftial&mteitB^^ 
together  toSh  hie  Costs  of  Suit  vp  to  tUTm.  w 
Defendant  refveed  the  Offer,  but  did  mt 
Report  aflerteards  made  &r  the  3fas**r,  »«■•••« 
with  his  Statemeta:~Beld,(mM^aim,etiiim9f 

on  further  Direction*,  tAat  the  JMmdaet0^tt»^ 
aece/ied  the  Plaintiff*  Offer;  that  0*  ^W*; 
eeguent  thertjto  wa*  ustle**;  and  that  yif'Wy*^ 
pay  his  otm  Cost*  gubeequent  to  lie  It^trt,  uAm 
those  of  the  Motion. 

Tha  hiU  ao^t  In  ieco»erfitna  the  ^rfi^'Jj 
deeds  helongingto  the  pl^atiff,juid  Bpaa«biditBe» 
fendant  daimed  a  li«n.  The  amoast  of  tke  lin 
disputed  by  the;  plaintil^  the  mool  Hftnaiswa* 
zfoted  to,  thft  Maalar.  Before. iwiag  Uawpw* 
Master  stated  to  ibn  partiea  the  amonistahidi 
£nd,  being  a  Jjess  anMSinithntbatdainMlb/at* 
MVot.  Tfca,plab)tifftbcn<«ffBrsdtoMrtt>w* 
fendant  tha.  moxtai  the.  JIasta-'iBliBM  l>  Rf« 
tMcther  with  his  costs  of  suit  v^t*  t^***^™ 
offer  was  refused  by  the  defendant;  and  od  ttie  Juftt 
afterwards  reporting,  In'S^ormity  with  hii  pKV*" 
statement,  ttMitawe.was  sat  dofn'ODJbiltar  ducctwu 
At  the  same  lipw^a motion  wv^f»^^J^ir!^ 
bv  leave  of  thfe  Court,  that  the  defendant  •boold  nc*  w 
allowed  his  cMa  ^bMoaM  to  the  Usitst'sR^ » 
8hpu^  I^^  q(c4(^wd  lt<»  pay  tlw  pUintiTs  e«*ifl« W 

T,  Greene  and  W.  Morris,  iamffVi^  **'ii£5 
cited  AW  y.  AiM^  (8 
for  etiyring  proceedings  in  a  ctwns  "JCJi 

sought  to  be  cha^  *»M^/*»p^.*r^'TK 

to  lo  ot  pay  alrti»at  tha  otjar  a>UL  jThs  jtog 
had  offered  to  pi^y  all  thajtvlras  d»  to  "•JJJJt; 
but  was  unable  to  move^  «pn  i*>tarleeuWW^^ 
stay  pi-ofieedings,  as  the  Ctmit  wwl'l  ^^L^oji- 
livery  up  of  qWuments  upoOvaa  int«w«uw7  ™ 
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tlu  ofimm  of.tfa«  Court,  bj  way  of  exctption,  as  to  the 
mxaxnat  tawhisb  be  waa  entitlM.  Dw  appllottion  waa 
•wi^fcout  ■  pteetdeot,  ukI  the  CovM  wanla  not  eatobliah 
oza*  ia  thefrMent  CMM. 

SzJaniWie*Air,  V.C.,  said,  he  thonght  the  de- 
JiecBdaat  oashi  to  havA  aeeepftid  the  oflf^r  mttde  to  him 
the  plauitil^  and  to  have  HOrftK^  up  the  deeds. 
Bis'  .refusal  had  been  thfe  canse  of  all  the  rahseqneiit 
-naalaafrlii^atloD',  whiefa  mi^t  have  been  avoided  if  he 
itmA  secepted  the  pleln^fTs  offer.   The  case  vas  a  new 
«kiK^  aan  tke  'plaintiff,  (hevefore,  wonld  not  have  his 
casta  sidMaqneHt  td  the  Master's  report;  hut  neither 
-'w^Qalli  Uie  dnendsnt- be  allowed' snbteqnent  costs.  The 
cK«l«r  would  bt«  thai,  on  payment  by  the  plaintiff  of 
.  til*  imoiint  fonod  to  be  dne  by  iht  Master's  report,  and 
the  cMradMitfa  eo^  n6  to  tHat  time,  the  deeds  should 
■Iw-ddiMiwd  Upto-^j^intlff^  and  each  party  bay  his 
.•«wa  otet* rahMqasBt  tv'thw  n^ort, iacttiAv  those  of 

-  tlH  notioik  ■  '  ' 

-  CtfAucfc  R*AriiB.— ./"((^ISewunfl.   .  ' 

SneUnee—Doeumetity  Pro^qf,  iy  JJtdanty  t«l«re  B^i- 
eatim  notfUed, 

.   eim»  'pr«^fh^  .AjiaanV^  th4^i)»kg  upon  BUI 
mad  ^fmea-t  wttio^U  JtmiioaHoa* 
Sterixer  ' appointed  in  a  Suii  iy  a  tipeeialty  Qreditor,  the 
AmU  iiita  tidmltted  if  «A«  Antteer  to  6t  iMuMeitia 
„  -   HawmititbmmA  • 

A  btti  by  a  specialty  creditor  ot  a  deeeased  InteeUte 
^ '  the  adininiitiaWx  and  heiress'^law  and  her 

hUBband,  ftr  payment  otit  of  ^e  aa^ta,  real  and  per- 
.  '-  apDal,  tad  for  a  receiver.  "The  joint  answer  did  not 
>.*Mt  the  deed  ftnder  vrhitih  the  pWntiff  claimed,  but 
n-itated  thatr  th^  'aatbts,  real  and  personal,  were  tnsofB- 
*tiiittto  meet  the  clslni.   The  pl^ntlff  'set  the  cause 
4Mm  for  hearing  tipon  bUl  and  answer 'withovt  filing 
..  V..«>ifcatk)n.   At  thfe,  hearing  ■  . '  '  . 

'  fr.  Morrit  tena^red  an  affidavit  in;[)ro6f  of  the  deed, 
■  J«ider  the  43rd  Order  of  August,  1841,  citing  Fields  v. 
,  VCSWe  (Pract.  flefe.  ( Wy.}  219)  and  if^w^anrf  v.  SturgU, 

-  .\     Hare}  J^),  and  asked ''ib!r  the  appointment  of  a  re- 

ceiver. 

t.  JBattm  snd  Naldert  fcir  the  defeAdMl,  obj^ed  to  the 
ivitfnice  'ttsdtpid,  on  the  MDndd  -  that  no  r«pticati<Hi 
iMkMl  bectn  fiOed^  (Jmm  v.  fff-i^  14  Bin.  ilSS).  They 
•  /  lOhaeetAdiiJeotfte  the  appoInt^Mt  of  a  recei^eK  ' 

Sif  Jahbs:  Wi«KUi,  V.  OJ,  reoelveJl^  the  evidehee  ten- 
\  .^mAf  arid  bwdeuam- order  feti^  veitfeiVer,  itbserving,  as 
^  .  to.  the  letter  ]koint;  thai, -a*  tbei  amnii«r  admitted  the 
"  .  asKta  ta.h^  iusnffioienb  id  titty  the  debi,  thA  plaintiff 
the  <mLy  party,  isttettotcd;  and  hod  a  right 'to  make 
-".  .Mmodhaa^hacoaldk'  ,  ■  -     ■'  "    ■  " 

, •  ■  ■   1  ■    -i-  -i 

COURT  OF  QUEEN'S' BENCH. 

. n      -  '-.  •  -{Uo,  A.  Pmsaib-'^^  h. 
SffMUO^dw  in  Gfrnntil  of  th<  fwA  March,  1847,  made 
m  Purmmuse  ef  Staf.  9  4  Ip  Viet.  e.  96,  the  OiMty 

•  rat  Tom»nkd  Pl<ifoet  tpeeiOgd  in  Me  Order,  and  (he 

€ciM^  OamefSenf<M»hittWs  dl^  to  he  held  at 
»€urtd  .Phett.  •  Afierwtr^  'tha  lord  Chancellor,  in 
further  Puftumtce  of  the  ^atute,  aft  Afpoititmmt 
m  WtiHm  linden  M»  HaiMt  impotlaed  the  Defendant 
.  to  be  the  Jwiffe  ofthJe  Coiauy  Cmtrt  ^  fferefordshire  to 
kehoideiivt  A.,  eurifofthe  OottntyVourtcfWa-cesta^- 
ali  w  U  ie  hotdtit  M  S.,  J)^  the  Plaee*  apedjied 
in  the  Order  of  Comal.'^Seld,  that  the  Appointment 
mugood. 


Councift  for  the  Purposes  of  (he  Act,  it  is  in  th'j  fJis- 
cretion  of  the  Lord  Chancellor  cither  to  make  vtany 
Judgee  ^  the  same  Comity  Court,  and,  by  limiting  the 
Juntdiction  of  each,  in  hie  Appoi^ff^t  to  On* 
triOL  to  prewnt  them  ^^rom  jgj»»#;,fln.  ^ 

ordinate  JurwdKfion,  or  to  ofipp*^  p^|P«rM»  to  be 
ihe  Judge  of^  the  Counhf  Court,,  an^  to,  Xold  it  in  as 
many  iMetriets  tu,fytae  Appomtment,  he  is  directed. 

Beld,  also,  that  this  Goii:st ruction  is  not  inconsisteni  with 
the  Words  of  the  3rd  Section,  which  are,  that  there  shall 
be  a  Ju^e  for  each  JOistrict  to  be  created  under  the 
Act;  and  that  the Coun^  Court  m<^^  beholden  simult€h- 
neoush  in  all  or  any  of  the  Districts;  because,  hy  the 
first  Paragraph,  it  is  only  declared  that  there  cantiot 
he  Two  Judges  in  any  one  District;  and  ly  the  second, 
i/tat,  if  the  Lord  Chancellor,  in  his  Discraion,  appoint 
thore  Judges  than  One  of  any  one  County  Court,  those 
Judges  are  emvomred  to  hold  the  Com^  Qmt  dmnii- 
taneoui/y  in  all  or  atyt  ofthe  DistritU* 

Held,  also,  that  the  same  Person  may,  at  the  Discretion 
of  the  Lord  Chfmfeltor,  be  a  Judge  of  Two  differtat 
Coimty  Courts. , 

This  was  a  quo  warranto,  callinx  upon  Benjamin 
PsTham^  Esii;  to  shew  by  what  Autbonty  he  claimed 
to  have,  use,  and  eiyoy  the  offices,  f  rivil^iea,  Uberties, 
'  and  fiunchises  In  the  information  mentioned,  and  to  re- 
ceive certain  fees.  The  information^  after  reciting  an 
Order  in  Council  published  on  the  6th  Fel)ruai;^,  1847, 
after  the  passing  of  stat.  9  &  10  Vict.  c.  96,  givmg  one 
month's  notice  of  the  intentioa  to  proceed  under  the 
act,  and  then  two  other  Orders  in  Council  published  on 
the  10th  March,  by  the  first  of  which  it  was  ordered, 
among  otiier  things,  that  on  flia  13th  March  the  aere- 
rol  courts  hoUen  inr  the  recoveiy  of  small  debts  or  d»> 
m^ds,  under  the  provisions  of  any  act  or  acts  cited  in 
one  or  1>oth  of  the  Schedules  (A.)  and  (B.)  of  stat.  9  & 
10  Vict.  c.  95,  should  be  abolished;  and  oy  the  second  it 
was  ordered,  among  other  things,  that  stat.  9  &  10  Viot. 
e.  95,  should  be  put  in  force  in  every  county  through- 
out England  and  Wales  on  the  l&th  March,  1847,  uid 
that  the  whole  of  the  said  counties,  except  ac>  should 
be  divided  Into  the  several  districts  thermiafter  speci- 
fie<^  and  that  the  county  court  of  eaQh,of  the  said  coun- 
ties shoold  be  holden,  for  the  recovery  of  debts  and 
demands  under  the  said  act.  in  each  of  the  districts  into 
which  such  county  should  dc  so  divided,  in  the  several 
dties  and  towns  tbereinaiW  specified  as  court  towns, 
or  towns  in  which  courts  were  to  be  holden  ui  each 
county,  in  coiyunctlon  with  the  said  districts  re- 
spectivelv,  and  m  each  district  the  siud  court  should  he 
holden,  by  the  name  of  ^  Tlie  County  Court  of  — — , 
holden  at  —^—^  inserting  &c.^  and  that  the  towns  in 
which  courts  snonl4  ^  holden  in  the  county  of  Wor- 
carter  were  Bromsgrove,  Droitwich,  Kidderminster, 
Peltshorej  &c.,  alleged,  tnat^  from  the  said  15th  March, 
the  county  court  of  the  county  of  Worcester  to  he 
holden  aC  Bromsgroyej  the  cognl|y  court  of  the  county 
of  Worcester  to  be  holden  at  Droitwich,  &c„  had  been 
respectively  holden,  under  the  ^Id  aet  of  Parliament 
and  the  said  Orders  in  Council;  and  thai  the  offioes  of 
the  judges  Tespecttyely  of  the  said  county  court  for  the 
said  districts  respectively  iivere^  public  offieea  of  tru^ 
and  relating  to  the  admi^iistration  of  justice ;  and  that 
Benjamhi  nrhant,  Esq.,  after  &c.^  oti  &c.,  at  Broms- 
grove aforesaid,  did  use  and .  exercise,  and  from  thence 
continually  &c.  hath  used  and  exercised^  withoat^  any 
legal  wan-ant,  the  office  of  judge  of  the  county  court  of 
Worcestershire  holden  atBromsgrove,  and  hath  received 
the  fees,  &c.  And  the  information  then  alleged,  that  the 
said  Benjamin  Farham,  at  Droitwich  aforesaid,  did  use 
and  exercise,  and  bath  used  and  exercised,  &c,  without 
any  Iqial  warrant,  &c.,  the  office  of  judge  of  the  county 
court  of  Wcrcestm'shire  holden  at  Droitwich,  ai^  hatA 


I 
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and  disto-icts.  The  plea,  after  admitting  the  due  makioK 
and  {rabUgfaing  of  we  Orders  in  Conncil,  Stc,  allegeiL 
ttat,  after  the  paaring  of  the  acL  9tc^  and  afier  &c.,  and 
bc&fe  anj  nwr  or  exeretw  of  ue  said  office  of  judge  of 
flud  coaat;!^  cottii  of  the  uid  coanty  of  Worcester, 
hr  him,  the  said  Benjamin  Parfaam,  at  any  of  the  said 
puwae,  the  Lord  Chancellor,  on  &c,  appointed  him,  the 
tnicl  Benjamin  Pariiam,  then  being  &c.,  to  be  the  judge 
of  the  county  court  of  the  cooaty  of  Worcester  to  be 
hc^dcn  at  Bronugrorc,  Droitwich,  &c,  by  an  instru- 
meat  in  writiog,  signed  &c.,  in  the  words  following — 
ftat  is  to  Mjt  **  J,  the  Birht  Honourable  Charles  Chris- 
topher Lord  Cottenham,  Lord  Hi^h  Chancellor  &c.,  do 
herabr,  by  virtue  of  an  act  paned  in  ihe  tenth  year  &'c., 
IntUmed  &e.,  and  in  pursuance  of  an  order  made 
&e.,  appoint  Benjamin  Farham,  Esq.,  &c.,  to  be  the 
jndM  or  Uie  county  court  of  Herefordshire  to  bi;  held 
at  Bnwmyard  Ledbnry,  and  of  the  county  conrt  of 
Wtnteatonliira  to  be  nolden  st  Bromsgrove,  Drolt- 
fvioh,  &C.  Given  under  my  hand"  &a.  And  that,  by 
Tfrtne  of  tlw  scdd  appointment,  he,  the  sud  Benjamin 
Fariiaia,  did  use  and  exercise  &&,  vithont  thia^ 
that  h«  hath  usurped  &c.  Verification.  General  de- 
ainrrei'  and  joinder.  Theground  of  demurrer,  as  stated 
bi  the  margin,  waa,  that  under  stat.  9  &  10  Vict.  c.  OS, 
s.  3,  then  ought  to  be  a  judge  for  each  district,  and 
tha^  therefor^  the  appointment  of  the  defendant  to 
be  a  judge  in  several  districts  was  bad. 

Sir  ^ K€Uy,Ood$<mf  and  MeUith^  in  support  of  the 
demurrer  *. — The  qnestion  is,  whether  the  appointment 
node  in  this  case,  by  which  the  defendant  is  appointed 
judge  in  several  districts,  is  not  bad ;  and  whether  there 
dionld  not  have  been  a  separate  judge  appointed  for 
each  district.  That  depends  upon  the  construction  of 
fho  County  Court  Act,  stat.  9  &  10  Vict,  c  95.  It  is 
submitted,  that,  by  the  iva»  construction  of  Uiat  act,  the 
«nly  power  given  to  the  Crown  is  to  divide  the  coun- 
tie%  by  Order  in  Council,  into  districts ;  and  that  there- 
upon Uie  Lord  Chancellor, and  not  the  Queen  in  Council, 
la  bound  to  appoint  a  judge  to  each  district  court.  The 
powergiven  to  the  Crown  is  contained  partly  In  the  Ist, 
and  mOTe  particularly  in  the  2nd  section.  By  sect.  1  it 
is  enacted,  that  it  shall  be  lawful  for  the  Queen,  by  the 
advice  of  her  Privi'  Council,  from  time  to  time  to  order 
that  the  act  shall  be  put  in  force  in  such  county  or 
counties  as  to  her  Majesty,  with  the  advice  aforesaid, 
from  time  to  time  shall  seem  fit.  And  by  sect.  2  it  is 
eueted,  that  it  shall  be  lawful  for  her  Majesty,  with 
tike  advice  aforesaid,  to  divide  the  whole  or  part  of  any 
Rich  county  into  diitrieta,and  to  order  that  the  coanty 
court  shall  be  holdoi,  for  the  recovery  of  debts  and  de- 
mands under  this  act,  in  each  of  such  dietricta,  &c. 
Those  are  the  powers  to  be  exercised  by  the  Queen  in 
Council.  Then  eect.  3  determines,  tirst,  what  shall  be 
the  effect  of  the  exercise  of  those  powers ;  and,  secondly, 
vhat  jadgea  shall  be  appointed.  It  says,  that  every  court 
to  be  holden  under  wia  act  shall  have  all  the  jurisdic- 
tion and  powers  of  the  county  court  for  the  recovery  of 
debts  ana  demanda,  as  altered  by  this  act,  throughout 
the  whole  district  for  which  it  is  holden;  and  there 
ahdl  be  a  judge  for  each  district  to  be  created  under  thia 
act,  and  the  county  court  may  be  holden  simultaneously 
in  all  or  any  of  anch  districts ;  and  every  court  holden 
under  thia  aot  shall  be  a  court  of  record.  And  by 
■eet.  9  it  is  enacted,  that  the  Lord  Chanedlor  shall  Iw 
the  person  to  sm>oint  ms  many  fit  persons  as  are  needed 
to  be  judges  ot  the  county  court  under  this  act,  &c. 
Now,  sect.  3  is  the  most  important  section,  and  that  upon 
which  the  present  qaestion  principally  turns.  In  the 
first  place,  it  takes  a  distinction  between  the  courts  to 
be  holden  under  the  act,  and  the  old  county  court;  it 


*  Jane  &  andA,  ooraai  Lord  Denmu,  C.  J.,  Fatteson,  Cok- 
ridge,  md  &le,  J  J. 
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shall  have  all  the  jurisdiction  and  powen  of  &e  notr 
court :  and,  In  the  second  place,  it  cleaHy  mskeiM 
court  to  be  holden  under  thu  act  a  separate  and  &tet 
court ;  for  the  jurisdietion  wfaidi  it  ^ves  to  aA  toot 
to  be  holden  under  tUs  act  shaS  be  ezeidM^itMj^ 
throughout  the  whole  district  for  which  it  is  boUa; 
whichlsasmnchasto  say,**and  throughout  tkatOtikt 
only:"  and  then,  having  so  distinctly  made  cacfacMat 
a  separate  court,  it  explicitly  declares,  **aBdaac^ 
be  a  judge  for  each  district  to  be  created  undcrttiiitL* 
It  does  not  aeem  easy  to  invent  words  more  {wnBi|i(uij 
and  more  decisive.  If  there  were  not  to  m  aiepoin 
judge  appointed  for  each  district,  why  wen  fhtK  ■!ii<h 
mtroduced  at  allT  If  they  are  not  there  fa  Ocnli 
purpose  of  dectering  that  there  idiall  be  i  flM 
judge  appointed  for  eadi  district,  thev  aietuAn.  fk 
power  of  appointing  judges  is  given  by  secLS.  HfM 
section  stood  i^one,  as  to  thb  matter,  the  anAtaat 
of  ju^Ks  would  have  been fuDy authorised.  nnBh 
impomble  to  simiest  a  maon  vhy  these  imftiitll 
Srd  section  should  have  been  superadded -ma  Hai 
in  the  9th,  unless  for  the  veir  nurpoR  of tHtS^ 
that  there  should  not  <mly  be  ludges  affobAd  Mr 
t^ls  act,  but  that  there  should  be  a  septate 
pointed  for  each  district  The  strong  argnineiS  nof 
m>m  the  force  and  simplicity  of  these  wonh  u 
stand,  uid  from  their  evident  inutility,  aniesi  ht  m 
purpose  suggested,  is  supported  by  every  pit  rffc 
statute.  The  very  words  next  in  order,  io  ™  W» 
tton,  shew  tlist  it  waa  the  intention  of  tiie  L^jto 
that  the  judges  of  the  different  courts  should  keJfcw 
persons.  By  these  it  is  enacted,  that  the  cani^rM^ 
may  be  holden  simultaneoualy  in  all  or  si^ii' A>a>' 
trictfi ;  that  Ls  to  say,  that  the  district  coVtiiiBitf' 
county  may  be  holden  simnltaneoudy.  Bat 
that  be,  unless  the  judges  were  different  P**^ 
sect.  B  not  two  dislneta  are  to  be  assigned,"***** 
ia  to  be  given  to  the  court  thereby  mades ew^***- 


Sect.  10  contemplatee  one  district,  one  «iHitiW|l'" 
judge.  In  sect.  16,  su^oating  certain  thinptokto 
on  the  death  of  any  judge  appointed  unflg  wj*! 


it  ia  not  the  "districts**  for  wbich  he  was 
which  are  mentioned,  but  the  Legislatow 
the  "district"  So  in  secUons  18  and  19. 
it  is  aaid,  that  "  for  every  court  under  thil  art  fflOl 
shall  be  a  clerk."  Now,  those  words  sie  ofth«- 
selves  as  explicit  as  words  can  be;  ^"'f*''^? 
immediately  followed  by  these,  "and  *™»j5 
judge,  that  ia,  the  judge  for  every  conrt,  Attl  W™] 
Sic.  And  then  aect.  12  ia  very  important,  !n  orierM 
diew  the  construction  put  by  the  UgmUm  m  « 
statute ;  for  there,  speaking  of  (he  countv  of  Mwdl^ 
it  ia  said,  that  the  county  derk  of  Middlesex  stall » 
entitled  to  be  appointed  the  first  judge  undttftuw 
of  such  of  the  districts  as  he  shall  select,  and  Ual  m 
suits  and  proceedings  pending  before  him  at  the  tiiD(a 
the  division  of  the  couuty  into  districts  shall  bt  wo- 
tinned  as  if  they  had  commenced  before  h'n^""-?^ 
act,  m  the  district^  it  is  said,  so  selected  by Jfin.  ^1" 
clearly  shews,  that,  in  the  contemplation  of  the 


The  appointment  ia  bad  for  another  resaM,  noadr, 
that  the  Lord  Chancellor  has,  by  it,  incowwWi 
district  of  the  county  of  Hereford  «ith  ^ 
the  county  of  Worcestet-,  and  he  has  no  powfr «  » 
do :  it  is  only  to  be  done  by  an  Mr  winnL 
The  Lord  Chancellor  has  only  power  to  ^pw^O""!^ 
to  districts  defined  by  the  Prfry  Coniiol';  » 
consolidate  districts, 

ne  Attomev-GtneraranS  PMhton,  in  MPI»rt 
rule.— It  is  submitted,  tha^  upon  tie  tm  fff^^ 
of  the  statute,  there  h  but  due  cmrlineteli  am^ 
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t ;  and  farther,  tut  tbe  jadg«  a|i]K^ed  nnder 
k  atatate  axe  not  appointed  to  be  jiidgei  of  any  other 
tbta  the  county  ooort;  and  Oiat  it  is  in  the  dis- 
«!.  of  the  Lord  Chancellor  to  direct  them,  bj  bis 
^poiatment,  whether  they  afaaU  htdd  that  county  conrt 
m.  one  or  idom  of  the  dietricta  into  which  the  eonnty 
mmy  bare  been  divided  by  Order  in  CosnciL  An  to 
ike  firai  point,  it  is  tbe  evident  intention  and  policy 
~^4fae  statata  throoghoot,  that  the  county  conrt  should 
apnaan  as  before^  but  should  be  held,  instead  of  in  one, 
Ik  aeveraX  places;  and  in  erery  section  in  which  the 
t  is  mentioned,  it  is  called  the  county  court,  as  In 
whwe  it  is  said  that  the  Queen  may  order  the 


•_9BBt^*o<irttobebeldiiieflehofth«  distiiota;  and  in 
-w        AS*  that  the  judge  shall  attend  and  hold  the  county 
.  JMci  at  each  plan  where  her  Majesty  shall  bare  or- 
,  WRed.  As  to  tne  second  point,  the  same  argument  may 
applied.   Wherever  the  judges  are  mentioned,  they 
.  MB  called  judges  of  the  county  court.   In  eeot.  21, 
of  the  county  court,"  it  is  said ;  it  does 
■•y,  "  ewy  judge  of  a  district,"  or  "  every  judge 
er  this  act,'*  sbdl  be  a  justice  oi  the  peace 
county.   But  there  is  this  further  tmgument,  that, 
tiie  interpretation  sugnssted  for  the  Crown,  the 
statute  is  rendered  consiBtent  and  uniform, 
M,  by  tbe  other  interpretation,  it  becomee  almoet 
itallipble;  and  this  is  a  sound  aigument,  beesuse 
bekiddowa  asageneral  nile,tbat,if  one  in- 
of  a  statute,  although  it  be  the  more  ob- 
according  to  the  wording  of  the  statute,  load  it 
"mux  ineonveDiencea,  and  by  another  the  statute  can 
'\      xuHbsed  uniform  without  eontrodiction  of  any  dis- 
■  tinet  ensctment  in  It,  it  is  the  latter  interpretation 
'  vlaeh  should  be  adopted.   It  roust  be  admitted  that 
^  ftp  jadgM  a[u>ointed  under  this  statute  can  only  be  i«- 
'     rad  for  misbehavionr.   Now,  by  seot.  2,  tbe  Privy 

districts 
any  dis- 

^    —  — ^   ,  —  jodge  of 

-  4s  first  shall  not  have  coropensation  for  the  fees  he 
1  •»  thereby  lose.   Was  it  contemplated  that  a  judge 

-  -  ppit  be  Tirtnally  dismissed  in  this  wart— or  was  It 
^  tit  ntber  contemplated  that  the  Judge  of  one  district 
i  ttoLl  be  at  tbe  same  time  acting  mothers,  from  which 
'  -m  would  be  receii^ng  a  iuffiant  salary  by  feea?  In 
c  wi  aections  which  apply  to  the  clerks  to  be  appointed 

inder  this  act,  the  same  words  being  used  with  regard 
:  la  the  deriu  as  with  regard  to  the  judge^  if  the  inter- 
r.'-|ntatian  of  the  other  side  be  adopted,  there  mnst  be 

-  derks  as  well  as  separate  judges.  In  sect  31 
.  ■  Ss  said,  in  the  same  way,  that  for  every  such  court — 
/  ftat  is,  for  ov^ry  eourt  under  the  act— there  shall  be  a 

bh  baiJiE   Now,  according  to  their  interpretation, 

.  fte  word  *•  conrt"  in  that  section  means  "  district 
2^;"  McordiDg  to  ours,  it  means  the  •*  county  court." 

:  Which  is  the  better  interpretation?  In  sect.  32  the 
upalatnte  interprets  the  act,  and  with  us;  for  it  is 
Qtmy  contemplated  in  that  asetion,  tiwt  the  existing 
buliSs  (tf  Westminster  «nd  Southwark,  who,  it 
mn,  are  to  be  hi^h  baiU6a  under  the  act,  may  be,  and 
mil  be,  high  bailifb  of  mon  disbicta  than  one.  So,  In 

:  «oL  40,  it  is  enacted,  that  tbe  Jodges  under  this  atatute 
My  be  aUowed  trarellinr  expenses,  according  to  the 

.  ne  and  circnmstanoes  of  their  districts.  But  If  the 
(liBtrict  of  a  judge  is  only  one  of  tbe  divisional  districts 
Onuntioned  in  sect  2,  in  which  a  court  is  to  be  held  in 
(Be  place  only,  what  travelling  expenses  could  there 
bel  But  then  it  is  said,  that  whatever  may  be  the  in> 
coavenienccs  according  to  their  interpretation,  ours  is 
barred  by  an  express  declaration ;  for  it  is  said,  that, 
bv  tbe  words  of  tbe  3rd  aBotion,  it  is  axpressly  declared 
vbtt  them  shall  be  »  jndge  £>r  each  district.  The 
TQidi,  homnr,  will  beior  this  construction,  that  tbey 


oM  pemm  may  not  nererthdess  axstvise  the  office  in 
BSTml  dlshlets.  But  then  thereupon  it  is  said,  that 
the  words  which  follow  in  the  seetien  confine  the  CiitiiHC 
words  to  the  meaniiw  put  upon  them  by  the  other  side. 
The  subsequent  words  are,  tnat  *'  the  county  oourt  mar 
be  holdra  slmnltaneoualy  in  all  or  any  of  such  districts.^ 
Upon  the  interpretation  of  the  statute  which  we  sw- 
gest,  those  wotas  are  independent,  and  necessary  for 
othOT  purposes  than  to  control  the  former  paragnph; 
but  if  they  are  necessary  for  other  purpose^  they  saaU 
not  be  applied  to  that,  in  order  to  su^rt  an  intc^ 
pretatioD  which  is  inconsistent  with  the  intention  of  tbs 
statute,  to  be  collected  from  every  other  enactment  ia 
it.  If  it  be  the  old  count?  court  which  is  retained  in 
«wh  county,  and  if  there  may  be,  which  we  may  ad- 
mit, although  we  deny  that  there  must  necenarUy  b^ 
more  judges  than  one  in  a  county^  then  there  magr  be 
cironmstances  wherein  these  woros  will  be,  if  not  ne- 
cessary, at  least  advisable,  in  order  to  authonae  an  -nn- 
usual  method  of  holding  the  one  court,  the  conuty 
court,  namely,  in  more  places  than  one  at  the  same 
time.  And  again,  these  words  are  advisable,  for  tha 
same  reason,  in  a  case,  which  may  arise,  naywhidi  baa 
arisen,  as  may  be  seen  by  lookii^  at  tide  vety  apiwla^ 
ment,  namely,  where,  by  Order  in  Council,  a  district  ni 
one  county  is  joined  to  districts  In  another.  As  to  tha 
third  point,  it  depends  entirely  upon  the  0th  section,  by 
tbe  words  of  which  it  Is  enacted,  that  tbe  Lord  Chan- 
cellor slttll  ^poittt  as  many  fit  persons  to  be  jndgaa 
under  the  at^te  as  are  needed— that  is,  as  many  m 
he.  in  his  discretion,  diall  think  needful  If  the  Ij^;ia> 
latute  had  intended  that  he  should  appoint  a  dlffemit 
person  to  hold  the  oounty  conrt  in  each  district  tbej 
would  have  said  so  distinctly  In  this  section. 
Sir  F.  Kettg  replied.  Cur.  adv.  mJt, 

I^rd  DsmiAH,  C.  J.,  now  delivered  the  judgment  of 
the  Court — Upon  Uie  demurrer  to  the  plea,  in  this  case 
of  quo  warranto,  a  most  important  question  arises  as  to 
the  construction  of  the  recent  statute,  the  9  &  10  Viet, 
c.  9fi,  namely,  whether  the  same  penon  may  be  ap* 
pointed  judge  of  the  county  conrt  for,  and  to  be  holdea 
in,  serenl  districts,  or  whe^er  it  is  necsaaary  that  tba 
appointment  of  each  judge  should  Umit  his  an^uiitf 
to  me  district  only. 

The  2ud  section  enables  her  Majesty  to  divide  tho 
wh<^e  county  into  districts,  and  tocrder  that  AeoouB^ 
oourt  shall  be  faolden  ia  each  of  aneh  districts,  and  w 
make  alterations  from  time  to  time,  and  to  order  tiiat 
any  part  of  one  county  shall  be  within  the  jurisdietloa 
of  the  county  court  of  an  adjoining  county.  The  3rd 
section  enacts,  that  "  there  shall  be  a  judge  for  eaoh 
district  to  be  created  under  this  act,  and  the  oounty 
conrt  may  be  holden  simultaneonaly  In  all  or  any  m 
such  districts,"  The  0th  section  enaots.  "that  the 
Lord  Chancellor  shall  appoint  as  many  fit  persons  as 
are  needed  to  be  judges  of  the  eonnty  court  under  this 
act."  These  are  the  aaotions  upon  which  the  qncitiiHi 
turns,  for  Uie  true  constmc^ni  of  wU^,  illuBtratloai 
and  aiguments  are  drawn  firom  may  oti^  seetim  In 
theaame  act. 

No  doubt  can  be  entertained  that  the  juristietiim  oC 
each  judge  may,  hy  his  appointment,  be  limited  to  ona 
district,  and  so  there  may  be  many  judges  of  the  eama 
oounty  conrt,  having  no  joint  or  co-ordinate  jurisdic- 
tion ;  and  it  was  to  meet  such  a  case  that  the  latter 
part  of  the  3rd  section  provided  for  faddhw  the  oonn^ 
court  simultaneously  lu  all  or  any  of  the  distriota. 
That  p^rt  of  the  section  was  necessary  to  meet  tiie  case 
of  several  judges  being  appointed  for  tbe  same  ooonty 
court ;  but  it  by  no  mtana  mvolves  the  properttion  that 
they  mnst  be  so  appointed.  Nordo  the  word^  "there 
shaU  be  a  judge  for  each  district,"  nsoeaBarHy  hmdn 
any  sack  prBpoaMan*  bat        that  die  ju^g^  who 


mgnacea  ana  panicuiany'i^pminea  to  tnatdtscnot;  so 
tbat  there  shall  not  be  two  or  mort  judgw  of 'the  smte 
eonnty  court  who  may  hoW  the  oourt  hi  any  kitm 
district.  Then  the  9ta  seation,  giring  to  the  Lord 
Chancellor  the  appointbieiit  of  **  aa  man j  fit  penons  as 
are  needed  to  be  judges  of  the'  oonnt^f  eoutt,"  althowfa 
it  has  no  words  specifr^lly  giTlng  a  diwretion  to  the 
Lord  Chancdlor  to  deteitatne  how  naixy  are  needed, 
yet  seems  mn^  moTe  ooniristeiit  vUh  the  infeNuled' 
exercise  of  such  a  diacre^n,  than  vlth  the  en^Midtiein 
that  aa  manv  fudges  must  be  needed  m  there  are  die- 
triets  ereated  bjr  the  Crown.  If  the  Le^atnre  had 
intended  that  the  Lord  Chancellor  Aonld  have  no  dis- 
cretion as  to  the  namber  of  jndgee  to  be  appointed,  but 
ahenld  be  bonnd  to  appoint  dUferent  persons  to  be  judges 
for  the  several  districts,  and  to  limit  their  jntiaoiction 
accordingly,  snrely  some  more  TeateietiT«  laHgoa^ 
would  have  been  esed. 

There  is  nothing  contrary  to  the  general  roles  of  law 
in  the  appointment  of  th^  same  person  to  hold  several 
offices,  which  are  distinct  and  Independent  of  each 
other,  and  their  dottesnot  fatconsistent;  and  the  offices 
oftiiejadgesof  the  county  court  to  beholden  in  several 
diittrlets  plainlv  satisfy  both  Uiese  omdittona.  Such 
appointment  will,  thenlbre,  be  good,  anlesa  tt  is  pro-' 
btMted  by  the  statute  hi  qneaUon.  There  are  no 
words  in  Uie  statute  dtrectfy  prohibitini^  sac^  ap- 
pointment; neither  can  we,  after  a  eunul  pemsal 
of  different  clauses,  find  any  which  are  inoonns- 
teat  with  the  validity  of  such  appointment.  It  is  true, 
that  there  are  many  proTisions  In  the  act  which  ap- 
pear to  contemplate  the  jurisdiction  of  the  judge  beinj; 
oenfined  to  one  district,  and  that  the  word  **  district" 
is  need  in  the  singular  number  throughout;  but  we 
must  bear  in  mind  that  it  is  plain  that  the  jurisdic- 
tion Bsay  be  so  limited,  and  the  provtmons  Eluded  to 
were  necessary  in  the  event  of  its  being  so  limited :  the 
qveatfon  hera  ia,  «4ietber  the  jurisdictien  must  be  so 
Unilted.  The  «aly  sedUon  -wbieh  appean  to  contain 
■wth  a  fimlt  is  the  12th,  irtileh  rives  the  then  eonnty 
dertr  of  HtddleeeKthe  rieht  to  adect  one  district  in  that 
oennty  fbr  which  he  shall  be  entitled  te  be  appoi&ted' 
jttclge;  that  rights  however,  is  in  the  nature  of  com- 
peoMtion,  and  stands  on  its  own  particular  grounds. 

The  appointment  of  the  defendant  ti  set  out  in  the 
plea,  and  expressly  names  the  seveni  districts  In  which 
he  is  to  hcdd  the  county  court,  and  is  not  open  to  any 
objection  on  aeoovnt  of  generality.  It  is  as  particular 
as  if  there  had  bees  several  aspointmentS)  one  for  each 
dtatrlet.  It  indeisd  appoints  ttte  deftodaat  to  be  a  judge 
of  the  county  oourt  of  Herefordshire  as  wsH  as  that  of 
Woroestenfalre,  but  it  specifies  the  districfis  in  each 
canaty  In  whioh  be  is  te  htid  Uw  coart ;  and  it  does 
not,  aa  woa  contended  in  arnment,  attempt  to  place 
any  p«rt  of  one  eomty  within  the  jurisdtetion  of  the 
eontity  oeurt  of  the  oMer,  or  Co  eonstitnta  any  plaoe  In 
the  one  to  be  -mtC  of  a  district  In  the  Mhar,  can- 
not be  done  by  the  Lord  ChaneeUer,  btit'Vrfy  her 
M^sty  In  Council. 
:  tJpen  the  whole,  therefbrs,  we  are  of  epfeiion  that 
the  appointment  of  the  defendant  is  well  made  within 
tiw  provisi<»i8  of  the  etatats  in  questmen,  and  our  jttdr- 
naat  is  for  the  Pendant  in  both  flaMV^M^SMiM 

■  -I     .>,-,•■         '      •  ■ . 

Mike  Time ^f. ^ pa»riii<j  ^  ^  Oomnty  06m  A^-^ 

Qe^lQ  ViiA.*.^S,A.B.  mu  thtff^BoHifeftfUi 
■  OmrUfSefmati^  ktU'tH KUAwmiiutin^  fortke  B^^ 

roiwA  of  £tddermuuter,  in  the  CSnhmr  WoHimr; 
-Isr  vmtm^f  'Sttlt.  \2.0to.  3^  e.  bri,  wjtM  U  One  bf 

Mom  aM  k$  SdudHle  {A.)  t3f  StatJ'Q  ft  10  flet. 

e.  OC.   By  an  Otder  in  Oomck  cf       19A  JfiMvA, 


tmrnw  tmrtt  nown  jtr  mm  »K9my^  maHBm 
8te^  nmdir  th*  Proritiom  of  (my  AttorAMs  ttdk 

iyiaiulk»  Order  4^the-$ameDmeyUmtttrieni,m' 
fim  Me  Ifirt  Jlfantk,  1847.  M«  09mi^Cdmtfirik\ 
Otway  if  fVoreeUm-  thould  6c>e&faw  asiwijumyi 
Pifadu,       KiddemiiuiU¥:-'Had^  Ito  tk  Cmf 
CottH  ae        at  SiiSehithMer  tw  aal,  wUm1» 
mem^Ofthe  Mk  Sutitno/Stat.  9  4 19 
tk0«amsGbu$ta»ti^M€(Httt«fReqimli;  miid, 
tkgn^,  A.B.  ma  ntt  wMtd^  «u  «^  A^l»ti 
Mpoinud  High  Bm&ff^f^  €mity  Omi. 
Held,  otto,  thai,  hyOtSth  Sectim  ofStal.  410 
e.  9ft,  her  Maj^  M  CcmnaU  mtfUfymtimidik- 

KiddmHinster,  ahdtMsM  ieMd  <*  enltr,4 
Piaee,  that  it  thtmldie  lleOi  afPatttflk§Oimfmt 
of  Wonmtm^iet, 

This  was  a  quo  warranto,  calling  npon  FubiitWj^i 
Dyer  to  shew  by  what  aatluHrtty  he  (Mned  to  htn, 
use,  and  eajoy  the  office,  libertieB,  pririleinei,  ud 
chises  tn       infbniiatlcni  mentioned,  and  to  iwsn 
certain  Ibee.  The  iDfemintioii,  aibtt  tmtiag  ^mt- 
enee  of   eottt  of  requests  at  IQddAviBSter,  h 
virtue  of  stat.  IS  Geo.  3,  c.  Irri,-  for  the  bwetgk 
KlddemilDilMr,  and  of  th*  oSoe  of  beadle;  smtM 
anthoMty  eif  tbaceurtiaDd  thntthea^ofice  ii  Aann^ 
inWI^asthfroilioeofbmttffofthflooDBtfttMftimlb 
the  new  statute ;  and  after  reeithig  the  publiat^  (t 
the  6th  Febraary  and  on  the  lOth  Maicb,  1847^«riA 
Orders  in  Council,  after  thepesafaigofStatOsllTiA 
c.  96,  liy  o«e  of  which  it  was  oideNd,  fiwftt 
13th  Harcfa,i847,  the  sereml  courts  holdaaftrAiif 
covery  of  snidl  debts  and  demands,  luidtr  tbrpnnf- 
sions  of  any  act  or  acts  cited  in  one  sr  M  «f  fl» 
schedules  annexed  to  stiit.  9  &  10  Viet.  «.  >i  M 
be  abolished  t  and  by  the  second  of  irtWS***' 
dered  that'  stat.  »  *  10  Vict.  c.  ilS,  shooK  k 
force '  la  evwreomtythroagboot  Ettglsai  « i"** 
on  the  IStk  teanh,  1047,  and  that  tlie  siid  anM 
should  lie  dtfided  into  the  districts  in  the  wj'J^ 
mantiened,  and  that  the  oonn^  ooortrf  W"* 
said  eounticB  lAould  be  holden,  for  the  reW«tf«[J^ 
and  demands  under  the  said  act,  in  each  ef  the  mn 
into  whloh  suoh oouttty should  beso  fitideJ.inwi*' 
veral  eltlee  and  towns'in  the  said  ord<e  ipeciW » 
court  towns^- or  towns  in  Which  sueh  oonrtuhww  w 
faelden,  and  that  one  of  th  e  towns,  smenjit  «Wi^  » 
n^ich  the  courts  for  the  counW  of  Werwstff  «» 
oidered  to  be  hoMett.  and  was  hoMitti,  *«ff  KkW- 
minstc»,  and  tiiat  the  district  of  the  eMwyww* 
Kiddormiwrter  iucluded  the  borough  of  Kidd«w*n 
mentioned  In:  stat.  It  Qeo.  3,  e.  Ixri,  and  that  tb«  #L 
12<}eo:^  0.  txvl,  was  one  of  tlwse  mrttlflwd  »  »«- 
dnht<A»)«fMBt;9&  IOViet.o.99,andthrttl»w«f 
baUiff  of  the  eoon^  conrt  of  Weseester,  bdd  ^ 
derminbter,'  was  a  lOace  of  trust,  and  eoi«ec«  wiw 
the  admhiistmaon  of  jnetiee ;  alleged  that  thedefesjflj 
on  Ac,  didifse  fttd  ejterelse,  and  hath  vmA  *V™; 
oat  any  legal  war««rt  *o.,  the  eftce  of  ^iR" 'JU  J 
the  ODUftty  court  of  the  ooanty  of  Woiwster  b««» 
Kidderminster,  and  hath  rtceiwd  the  ktt,  *<■  ™ 
plea  alleged,  that  stnt  IS «eo.  8,  c. 
and  that  the  oourt  of  teonests  for  the  botoSf*«  J^j^" 
dertnliiStor  vae  abelished  by  th«  Ord***<J«^«g 
13th  Mweh,  1W7:  mid  that  aftmwdii «  *f  "3 
MttMih,  18*?,  by  fbiee  of  etat  •  &  I*  Vfet  ft»>JJ 
the  Onter  In  CouneU  of  the  TOth  M**l ^ElJrf 

Vibtj  «.  0<,  WM  patin  foieb  in  ™ 
W«wislferi«d  iaie  cemty  *»wt  ofW#rt«i^^ 

held  «t  Ktad«rariBi^n  «ti«4hat  iOH^  *^ 
ant  was  duly  appointed,  bythe-jodmrfWTO 
eonti,  high  faatUK  of  Uetaud  wg«V'yJSr 
at  Kiddenniniter,  &o.    VerifioaUe*  W'T^ 
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moMBt  die.,  pieuM  ui  aMMWHiieBV  vMm  not. 
keo.  3,  e.  ixvt,  of  one  Willkm  HerefieU,  by  th« 
ft  the  inanar  «f  tlw  Ixumigfa  of  Kiddermkuter,  to 
BiMdle  («r  tha  oanri^f  reqpeeU  9t  tbe  boaough  of 
UfnuDBtn;  aod  avtmd  Ais  mtraDce  vdob  tliat 

uid  coikU>i]anc9.in.  it  vntil  tb»  Kp«ia  of  tfat. 
Km.  3,  c.  Ixri,  bj  itat.  0  &  10  Vioi.  o,  SC,  and  tiifet. 
P  th*  time  of  tlie,aud  jvpeal  till  tiie  ^paintaBtttit 
Bw  driendaatL  h«  wm  xsaidy  mk  wiUiog,  aad  duly 
p£ed.  UrM  high  bailiff  of  UM«Mmtfco«r(,«ai  that 
■  jadge  of  un  •owify  .Miut  hid  notieo  ftck.  2)t- 
tevraod  joiodvr.'  •  .     ,  .  ■■  > 

Ti^lmrO^.uk  at^pactof  thidfiinir- 
iP^Tha  rati  quwUoa  wised  by  this  Ammmr  u, 
mOm  Uw  .«Hmiy^oonrt  of  Woteeatemhin- h«U  at 
Pu  miiiatw,  ud«  atati  9  &  10  Vi4i.  c.  M.  is  the 
peconrt  as  tho  conrt  of  requeata  iartha  hmngb  ef 
iWaiminstar  w^wb  waa  iastituied  by  atat.  IS /Goo.  fl, 
^  .ByaflCit.34  of  stai.  9  &  10  VicL^LfiK,  it  ia 
iiettd,  « that  th*  pen»iu  holding,  on  th«  Ist  day  of 
pe,  184G|,  the  offieea^  or  perfonnnig  the  dntaes  of  high 
lllfiioRnyoQiiH  bc^den. under  «ay  a«t  cited  io  titter 
Kibe  Sfiieditk«  (A.)  aad  (B.)  of  ^  atalute,  and 
■Io  Aftllotaituma  tentotirely  to  hold  the  aunci  offioea* 
«toMdbinith«iBMftedati«%aitb*tfaMwhanfl««h«et 
Mlbenpealed,  «jt«der  the  ptoviaioaa  of  tha  atMotei, 
Ul  b«  Mitled  W  be  tho  M  high  balU0*  of  M«  MM 
eaaf,vhm  hotdea.  aa  a  eoanty  conrt  onder  the  ata* 
tnta."  Jiowjii  appaon  fnuu  the  pleadin^^  that-tha 
idktor  JieU  an  omoe  ia  the  court  of  nMiueata:  cqni- 
Tilat.H  it  ia  ailegtd^  to  tbe  effioeof  high  baiUff,  and 
ttntbi  held  it  nKtU  aUt.  12  Geo.  8,  o.  Ixvi,  vM  re. 
petU  by  Stat.  9&  10  Viet.  o.96;  h«^  thenfbn,waa 
c^tltdto  he  nude  high  bailiff  of  the  ooonW  eonrt  of 
WMNtenihira  bald  at  KiddeminabeR,  if  that  wai  the 
WM  oosti  aa  the  conrt  of  nqueots.  ,  Stafc.  9  &  10  Victv 
t%ia  tile  pceambh!!  conioinplatee  that  ,  some  of  the 
m.cMuta  fiir  th«  ateoreiiy  of  amaU  de^.  oa((ht  to 
n  ni  will  bft  oontinoedt  bnt  it  al«>  coatanpijatee 
ttttuHof  theiawUlbe.abolMiiadi  qadbjaafltiA  it 
ItatmAy  enacted,  "that  it  ahalLbe  tovAil  fiw  has 
^(it7,withihe  adviceof  her  FHry  Oeatnol,  to  oEdai; 
wsaj court  htdden  for  the  leeovery  ^amaU  dehtaor 
WMBdt,  within  thapnvisiDnaefavyactoitedSnMther 
C^SduHLales  (A.)  and  (B.)  annexed  to  the  atatnte^  be 
«*«hed."  Now,  the  coart  of  Hqueata  of  the  hotoKgh 
oCK^aemifuter  washeld  by  inrtweof  stet>  ij{  G«i>.S. 
Uxvi;  and  th&t  statute  ia  one  cited  ui,Sehedia)e(A.) 

»&  XO  Vict.  o.  ItU  4«it«  clears  thewfen, 
«>  bv  Older  in  Connoily  tbia  court  of  wqiieite  night 
(wr  be  ooatiiwed  ok  ahoUshad ;  wd  the-  qneefcion  ia» 
nhh  has  happened!  Why,  the  wordi  of  the  Older 
*Ae  lath  Umnk^Umf  w  atatod  in  tho  plea,  an  ex^ 
IMS  that  the  aevnal  oanrta  holdco  Jam  the  neorety  «f 
Mldebta  under  the  pqmtfoaaiff  wy  mfc  otlediuiroiw 
«  WUi  o{  the  aehednka  of  Riat.  9  &  10  Viet,  W*.  of 
1^  wis  court  of  requeata  ia  oaa^  aball  her«b»liehed. 
I^tnie  that  the  county  court  of  Wovceetev  li  t&v^ 
«iph  ordeml  to  be  h4d  at  iUddervMec 
'^"jaetewwao  of.  a  powejr  givM  to  tho  Ckhbh  with 
"Pn  totfaeoountycoozt,  And  can  have  neeffeotwhat- 
"viipoa  UuB  Gomt  of  reqacBts,  which  wae  aboUehed 
yUB  former  ocb  of  the  Ctown,  ftOrly  Aathoriwd  by 
gMof  Fsxiiantatv ,  Then  ia  nahairdBhip  onthere^ 
at^b«nnj)ehe:iiviy,«lum-o*inpe«8atutn  forhiiioffiee, 
*w_«Bct,  38. ;  To  »¥,  that  whenever  Ih*  cfntntp 
"gtM  MdBred  ta<'ba  neW  at  aptecewhine  •  ooiurfc 
m  uider  am  «Qt  ciM.in  S«bedi4ft< A.)  vaa  fonnvHy 

ue  fiHMMnrt  iacABtinM  wooidW  t»gm$. 
'Wemnwa^  ^jb^  iutaoot^  in  SbgelAr  tbpp-wcn 


^j«||>a^bteiMdIMhaMtt»a  J.)  fMMnt  CateHBi» 


EiXeter:  wbien  ot  uMae  tonnw  court*  m  conuemeaf 
They  cannot  be  both  continued. 

Sir  F.  Ktify,  Chia^nt  and  MeUith^  in  support  of  the 
rralieationi— It  iS'AMumed  in  the  aigunent  on  the 
otfwr  aide,  Uiat  them  ia  a  power  in  the  Priry  Connoil 
timply  to  aboliah  every  oourt  holden  under  acte  cited  in 
&diwdaU(A)of  the  attit.  9  &  10  Viot.c96;  but  It 
Is  submitted,  that  no-  such  power  exists.  There  are 
two  Borta  of  oourto  withto  the  pnrriew  of  the  ataU 
9  &  10 '^ob,  c.9fr-4be  old  oeuniy  oenrti^  and  th« 
courts  for  the  recovery  of  small  dabte  in  certain  plaoes. 
Sect  2  is  the  aeetioik  wfafeh  applies  to  tbe  iDnner,  aal 
by  It  the  Pnvy  Council  are  cnpowezed,  in  effisot*  to 
divide  the  county  court  into  diateiet  Mwrti^  and  tftw- 
warda  to  modify  or  change  those  dlstriot  oourta  from 
tisM  to  time.  Sect.  6  allies  in  the  aama  way  to  tho 
latter  species  of  courts,  and  the  form  of  prooeediiUF 
pointed  oat  by  it  is  this^that  the  ^ueen  u  Council 
may  order  My  of  thoee  courts  to  be  h^den  aa  a  county 
court,  and  may  «mux  districts  to  them :  then,  in  a 
manner  analogous  to  the  proceeding  in  eeot.  3,  with 
r««ard  to  the  dirttict  ccnrts,  if  any  ehaoge  be  advi- 
sable in  tiioae  oennty  courta,  she  may  order  them  to 
be  holden  in  other  places^  er  she  may  aWish  thara.  It 
ia  not  eoid  that  eba  may  abolish  the  old  court :  tha 
woixIb  are,  that  ohe  wy  abolish  **  nxth.  oowrt"— that  ia 
to  aay,  the  county  oourt,  tiie  court  instituted  by  the 
Stat.  9  &  10  Vict.  6.96,  the  last  antecedent  in  the  sec- 
tion. If  it  be  trae,  aa  is  suggested  by  the  other  side, 
that  the  Privy  Council  may  simply  abolish  all  the 
eonrts  for  the  reeovefy  of  small  debts  in  the  kingdom, 
it  is  a  great,  an  unnsual,  and  an  inconvenient  power. 
Suppose  they  are  abolished,  and  mme  others  substituted 
for  a  year— nay,  suppose  they  are  abolished  but  for  a 
day.  It  is  an  effect  of  sect.  A,  that  the  acta  under 
which  the  older  courts  were  held  are  not  r^tealed  untU 
the  day  jnoitioned  in  the  Order  for  the  new  conrt  to 
come  into  opcoatioa ;  and  of  eeot.  7,  Uiat  the  procead- 
inga  whi^  wwa  alive  under  the  cud  acta  at  the  day 
tluy  ware  nMalad  are  to  be  eonUnnad  imder  the  new 
statnta.  Btifr  tbni,  aeenr^ng  to  thdr  view,  no  pro- 
ceeding under  the  old  acts  is  alive  at  the  day  umv 
are  repealed ;  for,  before  that  day,  the  court-  wfaicn 
need  to  be  hdd  under  them  is  aboliuMd^  and  with  the 
court  must  iaUallitsiHfDcedure;  aadifftpnceediagbe 
once  fallen,  and  become  void,  it  can  never  be  revived. 
Parties,  thenefore,  who  bad  obtained  ladODMata  in  the 
ohl  courts  would  lose  Uie  firaits  of  than.  The  hatdship 
is  gTeat,aecDTdiBg  to  their  construction,  also  in  tfii^— lh*t 
it  IS  clear  that  tba-old  courtscan  nevwr  be  oonrta  within 
the  terms  of  this  OfA  of  Pariiament,  and  then  sset.  88 
doe*  ■  not  apply  to  them,  and  the  relator  can  neither 
have  his  plaee  nor  compoieation.        Our.  ode,  valt. 

Lord  Dbnmais  G.  J.,  now  dellTcred  tha  jndgmnt  of 
tbaCourt.~Tb8»iriyqHeati*Din  Uiia  oaaaappcaatohe^ 
whethv  tiw  eoanty.  oontt  of  Womseeteiriiirt  hdd  for 
the  dietriot  of  Kiddermiwtor,  aader  the  0  &  10  Vict, 
e.  95,  is  the  same  court  aa  that  hdd  fot  the  bonragh  and 
fovdn  of  KiddermijBSter  under  the  12  Oeo.  %  c  ixvi ; 
and  that  defNods  upon  whether  the  Qneen  had  power, 
under  the  6th  aeatAftn  of  tha  9  &  N  Vict.  o.  95,  to  abo- 
lish the  fotnM»  «owi,  aad  niicther-iba  baa  ia.  ftet 
abolished  it. 

If  the  former  conrt  was  abolished,  then  the  new  court 
Is  not "  the  same  court  holdw  as  a  county  conrt,"  within 
the  d4th  section  of  the  9  &  10  Vict.  c.  96,4nd  the  pro- 
secutar  to  not  antkled  to  b»tha  high  baiUff  of  ft,  b«t 
mnat  ap|dy  f9r  «cia^>eaia(iDa  ftr  tha-laa»of  lifarattae 
under  the  QBlb  asatiaa. 

ThalnianaaHan  ia  this  caaa  atatea  the  Order  fa  Oonn- 
eiloT  the  lath  March,  18i7,  wbich<uaa»tha  wead  «aha- 
lidMd,**^  lharpte  ^v«a  poidtitalj  that  tha  conitwH 
ahaliahed  bylbatOvdar,  and  Aa  xapUoatioB  tntema 
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wnm,  w  wuKu  mm  B  a  oemBrrer,  aoec,  m  tnith,  ao- 
oovdiogtotlwiuulnd«8ofplMdin)r,admit  the&ctof 
ftbolltion,  thoash  it  maj  be  t^mi  to  eontml  titat  the 
fith  MetioM  of  the  not  dow  not  gtv*  the  Crown  power  to 
abdiah.  Be  due  «  it  my^  we  are  o£  opinion  that  the 
word*  of  that  aeotian  are  too  plain  to  aimit  of  any 
doubt— «  it  shall  be  lawfid  far  her  Majerty  to  order  that 
tmjmcbt  eonrt  be  abuUahad."  There  ace  no  roitrictiTc 
worda,  aid  though  tbo  aot  «entempliteB  that  some  of 
the  txiatiiwconrta  may  be  proper  t»  be  oontiinied,  and 
the  GrowK  power  to  eoatinae  them,  wd  oidor 
then  to  be  holdea  aa  oenity  ooarts  with  without 
alteration  aa  to  limits,  yet  it  leaves  the  qnaetion  aa  to 
oonthioing  or  aboUdikig  absolutely  and  entirely  in  the 
diacntion  of  her  Uagea^  in  Council. 

The  Order  of  the  13tfa  Afanh  plsicly  aboliflhes  the 
OGort  at  KiddermkBtn,  for  it  direota  all  oourto  to  be 
abolished,  exoai>t  thoae  ^Mcified  hi  the  Onier.  It  tiien 
goes  on  to  specify  smm  law  which  are  to  be  eoutinned 
and  hidden  as  coun^  ooute,  but  the  Kiddmainater 
court  ta  not  one  of  those.  Nothing  can  be  plainer;  and 
Iherafon  tlw  defendant  is  entitled  to  ear  lu^ment  m 
hla  hnoMT^ttdfftmmt  far  de^mitmt. 

RoLTi  s.  Leiiwooth. — Ifov.  3, 
7%s  Dutjf  of  the  If^i^  Seaier  in  the  Omrt  Chancery 
u  to  affix  the  Great  Seal  to  Imtrunmii  to  wliick  it  u 
apprwnate,  and  to  attend  the  Lord  Chancetior  for 
that  Purpote;  and  i^en  the  Lord  ChaneelJor  does  mot 
^}^ieial{!f^hemiteitdeatthe€hreatSealPateat-omoe 
m  Chameerjf-lanei^Held,  that  he  did  not  earry  <m  hie 
Buitneseat  any  Jhed  Place,  mt/iin  Sect.  128  Stat. 
»  *  10  Viet,  c  Qfi,  J0  w  to  deprive  Plaintiff  of  Cotte, 
f»d^SMt.m'  aniwmhle,ihatthel>m  perfi^ 
^^J^^f""*  WHiNfttto  a  Jhumeu,  witkim 

Debt  fw  mods  sold  and  delifered.  and  non  an  ao- 
connt  stated.  Pba,  nanr  indebted.  The  pvrticulan 
ordemaBdolaimedtheasnnoifS/.  Ifia;  TheWioawM 
«*d,  by  Tirtoe  of  a  wxit  of  trial,  before  the  wklenheriiF 
of  Middlesex,  and  a  Tocdiet  was  aiTin  for  the  nUatiff 
for  21.15$, 

Z>.  £>.  KeoM  nov  monad  for  a  rule  to  shew  causa 
why  the  defendant  should  not  be  at  liberty  to  enter  a 
suggestion  <m  the  roll  to  davrive  the  plahitiff  of  ceata,  on 
the  groiBid  that  the  ^ahitifF  did  not,  at  the  time  of  the 
ooaiDMDoenMnt  of  the  aeUoa,  dwell  nwie  thn  twenty 
milea  from  the  defendant,  and  that  the  caoas  ef  action 
anae  in  some  material  poist  within  Ae  jnrisdiatiegi  of  the 
oentt  holden  ander  atat.  9  &  10  Vict.  c.  06,  within  which 
tte  defendant  oanied  on  hk  bnsinesa  «t  the  time  the  Bo- 
tten  waa  bronghfe^The  affidavltcif  the  defendant  stated 
Qut  the  plaintiff  and  tiie  Madant  dwelt  witUn  twenty 
mllM  of  eseh  o«har,  Jho«^not  within  the  jusiadietien 
of  tiie  sasM  coun^  coart:  that  the  defendant  was,  and 
had  been  for  thirty  years,  deputy-sealM*  in  the  Court  of 
^itDcwy,  his  burineaa  and  dutiee  being  to  affix  the 
Cbeat  Seal  to  iiutranrants'to  which  it  ig  appropriate : 
fiiat  he  carried  on  hiaboeinesB  and  perfenned  his  duties 
aa  audi  depnty-^calsr  ia  a  room  adjoiniDg  the  Lard 
Chanoelloi-*s  Court  in  WealmlnBter  Hall,  at  all  timea 
men  the  Lord  Chaneellor  held  bis  court  tiiere:  that 
when  the  Lord  Chancellor  performed  jndicial  duties  in 
the  House  of  Lords,  he  canied  on  his  bunnees  and  per- 
ftnaad  hia  duties  aa  sueh  depaty-eealw  in  aroon  In  the 
Hons*  af  Lords,  called  the  '*  aaahst's-room ;"  and  whan 
Uh  Lard  Chanoallar  sat  ia  the  OU  fiaU  In  LinoelnV 
inn,  he  carried  on  fab  baaiaettand  pettbraMd  faia duties 
aa  such  deputy-aeideT  in  a  room  acUolning  theOM  fiaU, 
adled  the  sealer's  room  t  aad  when  tbaXord  Chaaoel- 
!or  did  not  ait  judicially  !■  etther  cf  the  above  ^aces, 
attended  daUy  ar  -Mm  Great  Seal  Pateat^ffice,  In 
Chaaaaiy-lane,  for  the  pv^aae  of  Ma  bvsinaaB  and  do- 


dwelt,  nd  tha  aeaier's  rem  ad)oiiUBa  ths  M 
ceUoPs  Court  in  WestaainstsE,  and  daa  tba  man 
the  Hooae  «f  Lords  and  admai«  &■  Old  U  h 
Lmoohi's-inn,  and  tfaa  Qnat  Seal  PstoaHifie^  aw 
each  of  them  within  Uw  jnrisdiBlioaaf  the  WcMhIs 
County  Canrt  of  Middleaex :  and  ^  the  gM^htlb 
adb  and  dalireiy  of  whinli  (he  action  wsbnafbiai 
ordered  1^  tiie  dafeBdnt,aad  Mwmd  by  tWfUtf 
to  him  in  the  dweUing-homsof  tba  pUKtf,-{M^ 
J. — Is  there  an  office  of  deputy  awltrl]  it  teidl 
aopear  npoa  the  aftdaifit,  bst  it  aay  W  ymmA 
Mat  it  ia  an^ae  held  dmnng  gaod  bAamat^fM 
the  feot  that  the  defendant  has  baaa  deH^nda 
fer  thirty  yeafs.  "B^  sect.  UB  of  stsL  »  »  ftfc 
c  96,  ail  aethuB,  where  die  nlauififf  dweUi  wmiim 
twenty  mUes  frcon  the  defudant,  or  when  tkicMiif 
a(^<»  did  net  arise  wJuUy  or  in  aeaat  aainlniit 
withba  (be  jaoisdietion  of  Am  cevrt  witkn  vUsii 
defeadantdw^  oroaarieaon  iMabadaenBttteiiai 
of  the  notion  Inonght,  «iay  be  ^ou^  aeddilci^il 
in  any  of  theaaperioceenrta.  By  sict.  12B^ifaf» 
tionsfaall  ha  oommenoed  in  aiqr  of  llwsoMnir  MW 
any  caase other  than  those  laM^hstriaiifiiiarit^ 
andarerdiot  aball  be  faond  for  the  plaiaiifffctha 
than  aOL,  the  pkintiff  ahaU  hare  jsd^^  ts  MOT 
such  wrnm  anly,aiid  Becaet&  TfaecanTioyiaUaaa 
at  BBTml  plaoaa,  ua  of  whkh  io  oat  of  lbs  jaarikli 
of  the  eouuty  oourt,  doaa  not  dopxte  the  yulf  «f  H 
righitoantaraaaageation;  {Cn^r. Piiam,ttmt. 
648;  Madmtdf.M,  6  Bing. 815);  aad ipaiaarf 
tlM  defandant'a  reatdoiee  wiuin  tiie  jmnneliRi 
not  exonae  the  plaintiff.  (.S^Mwar  v.  BAmfi  If 
fii8t,6«7;  Onwdet  V.  £eil,  2  Doiri.  AM;  oiMat. 
J&in,  13  Priee,  79^). 

CoLauMtt,  J. — am  of  opinien  that  Hkkaitt 
oaae  withfai.  die  meaning  of  toe  atatnt*.  Haf"]*^ 
of  die  statute  ahews,  that,  when  it  apeafaifan'AlS 
and  a  plaoe  -of  brainesa,  it  cmtemplates  awfai^hn 
of  bnsincBs  in  whiidi  the  boainea  of  ths 
larty  carried  en  fora  certain  dme,  hamrmwA  M 
it  canoat  ba  said  that  the  defendant  at  an  tiaiM 
on  hiabaiiiiaas  in  any  loaaUly  vAatant  WW"^  i 
or  definite  tine;  i^  indeed,  wnat  iisda«aiM9  ' 
be  denomSnated  a  bnaineo  within  the«ie<riaMia« 
atatnte,  for  he  muat  attend  the  Lard  Chaaadbr^ 
ever  be  goea^  whether  inMidiUwaa,  aria  Laa^n 
Y(n-k8hiTe,if  the  Lord  Cfaanocibr  went  tbm 

Wionnuit,  J. — I  am  of  the  ■awopaioi^  waM , 
same  gimmds;  and  further,  I  think  that 
defenant  does  is  aot  •  busiaOT'St  all  ia 
widUn  the  manning  of  the  statate. 

EnuB,  J.— It  appeals  to  me  that-then  ii 
cality  for  this  bnainess,  if  it  is  a  baainew  at  all) 
I  doabt.   The  du^  of  the  defendant  is  that  if  afint 
the  Osaai  Seal  to  inatrmucnti  whan itlaiaiaiN^aa 
the  Oaeat  Seal  goes  with  the  Loid  GlnoiU»«b"^ ; 
faaatta^Aifcfi9^(«2.  I 

COURT  OP  COKMON  PLBAS^-Eumft*- 
RicBAKoa  a.  The  Losdom  and  Socth-coi«  BuwW 
CoHFANT.— ifftf'  asi7. 
Oarrier^Bail¥fi9—Duty  to  ieUmr*-If«fli0i^ 
lU  iDeeiarmtionelated  that  the  2)^mdmli»»*«S 
^airi»rtiifrBireanaAmUpmAramf^-t^:^^^*~ 
Plaimt^'e  W^e  war  rawM?  iy  the  i>!M^' 
i^atasn^,  iBWjisri>waaiiig  emiamltlh^' 
le  fa  eomwgfed  ^rem^W. 
wWlolAs  ^Vniri^  Ar  faBMaiM><Maw^ 

Dt^MmS  m  mt  aa»dw£bfs#*«2 
•^oMoib  te«lai;V<ft*iraawhaBMN^  >Mf^£ 
tfaysyir  OwdM,  the  Drmmu-mm  ^**r3 
Smdmm  imi.  Oat      Plabig't  Wj/*  M* 
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at  8.y  tka,  Mnff  In  a  wmk  State  ^  Meaitky  wa$ 
IM  a  J^aebtty-toatA,  mmd  kar  Imm^  wa$  r§- 
'  Mtibr      the  Defauhm^  StnM,  md  tke 
mp'tem  mw  fiewr  tern  trfltr  her  lambtg  tke 
mm  ■     iij  -wrioffez—mid,  tMmt  ike  EnAiue  emifarted 
-MMiuvtioHythattie  Dit^oftheD^imdmtelode- 
rwaealle^andtAiSfhaditetdelheni, 

^itt*,t^tiwasno€nememy  topromXealigmuet 
wgh  it  wu  aOeged. 

,— The  fint  eonnt  of  the  deobistion  itated,  thai 
the  defendanta,  before  and  at  ^e  tune  of  the 
_  «f  the  dmaingf-caaa,  goo^  and  chattels  to 
and  tba  conmtitting  of  the  gvieraDcet  as  herehi- 
■aairtifliwd,  wm  tha  ownm  and  proprietors  of  a 
wi^B  nihnqr,  t»  wit,  a  vXimj  from  a  cartain  place 
m^mpm%j  ateties,  «dled  Woodnto  Statim^  in  the 
«ta^jr  of  &uaex,  to  a  certain  -rmwaj  atation  or  ter- 
flfeus  of  de^idBttts  in  tine  boroogh  of  Son^iwatk, 
■tte  wntinty  of  Sanmr,  and  of  certun  engines  and 
'  '  g*s  uaeJ  by  them  lor  the  carriage  and  conveyance 
in  and  tfureui  of  passmgen  and  th«r  loggage, 
of  yooda  and  duttels,  in,  upon,  and  along  the  said 
~iy  6ou  Woodgata  station  aforesaid  to  the  said 
■  or  tenaimis  at  Sonthwark  afin-eanid,  and  from 
*  *  ata^n  or  terminna  at  Sontfawarb  aforesaid  to 
_  te  station  aforesaid,  for  hire  and  reward  to 
tfie  defendants,  in  that  behalf;  and  the  defendants 
during  allAe  Umt  aforesaid,  common  carriera  for 
on,  in,  and  upon  the  railway  aforeaald,  and  bfr< 
ilhe  pheeaafiDrea^ ;  and  being  sneh  owners  and 
IW  M  aftirasald  of  the  aaid  railway  and  the  said 

  «B<i  eenfaigaa  ftr  l^e  purpose  aforesaid,  and  such 

amxmoa  carriers  as  aforesaid,  heretofore  and  before  the 
■awcament  of  the  nit,  to  wit,  on  the  10th  Novem- 
18t6,  one  Charlotte  Snsamiah  Richards,  the  wife  of 
fhintifF,  at  the  request  of  the  defendants,  became 
■vwa  passenger  in,  upon,  and  along  the  said  rulway 
wfendantfl^  and  the  defendants  then  received  into 
their  said  eatriagea,  in  and  upon  their  aaid  railway, 
^         aid  Oiarloite  Susannah  Ricnarda,  as  a  passenger 
r^'-  ^^"'h  the  said  railway,  to  be  carried  and 

ywryed  therein  and  thereby  from  Woo^te  stalaon 
;  ^'^  araaU  to  the  M^d  atation  or  terminus  at  Southwark 
r  tomther  vith  her  luggage,  oonatsting  of  a 

;  MHaia  diMMng-ease  and  oertain  other  goods  and  diat- 
J**^^®  plaintiff,  to  wit,  &c.,  also  to  be  carried  and 
.  NVru^ud  1^-  the  defendants,  as  such  carriers  as  afinv- 

*  irid>  u,  upon,  and  along  the  said  railway  from  Wood- 
ttte  station  afines^d  to  tha  said  station  or  terminus  at 

*  '  Sonthwark  aforesaid,  and  there,  to  wit,  at  the  said  sta- 

*  .  tfttorteminns  at  Sonthwark  aforesaid,  saf^y  and  se- 
■*  \  «ndy  to  be  deliveied  for  the  plaintifF,  fcr  reasonable 
^  WffsFd  to  the  defMmts  in  that  behalf:  yet  the  de- 

IWaots,  noi  regarding  their  dnty  in  that  behalf,  did 
ffj: .  let  ose  due  and  prtmer  care  in  and  about  the  carriage 
nd  «>nveyance  of  the  said  dresaing-oase,  goods,  and 
Aattela  of  the  pldntiff  from  Woodgate  sUtion  afore- 
■U  to  the  station  or  terminus  at  Sonthwark  afore- 
all^  hot  took  so  little  and  suoh  had  cars  in  and  i^ut 
Be  eanylng  and  conveying  of  the  said  dressing-case, 
and  chattels,  that  by  and  through  the  carelessness, 
Hgligence,  and  improper  conduct  of  the  defendants  in 
tha  pmniM^  the  said  dressine-case,  goo^  and  chattels 
%m  beearae  and  were  viiolly  lost  to  the  plaintiff, 
ttoad  count,  that  the  defendants  were-  proprietors  &c., 
wk  onnmon  carriers  Ibr  hire  from  all  parts  of  their  aaid 
Iflway  to  that  or  those  part  or  parts  of  their  station, 
^Seea,  and  bmldingB  where  hackney  cabs  and  carriages 
Hi  «ed  and  aeenrtomed,  by  the  Heease  and  permission 
itthed^tndaatt^  to  oome  and  ply  fer  hire;  thattliey 
Mred  a  drearing<«i8e  of  the  plainti£^  to  be  and 
iClircly  carried  and  oonveyed  by  tbem,  as  bocK  carriers, 
ftMacaitais-eaniigo  of  Av  defendait^  tkan  bring  in 


I)' 


a  eertafai  oUar  part  of  the  aaid  statton,  iriiere  haeknsy 
oabs  and  eiRiages  were  so  used  and  aocustomed  as 
aforesaid  to  oome  and  |Jy  as  aforesaid,  and  to  a  eertAi 
haekaey-evriage  tiiea  and  there  plying,  and  being 
within  the  atation,  ofieea,  and  bailaings,  by  the  leav^ 
license,  and  penniii^n  of  the  defendants,  and  tiien  and 
there  enng|ra  and  hired  for  and  by  the  plaintiff.  Allega- 
tion of  the  loss  of  the  dresdng-ease  by  the  neriigenee 
the  defendsnts.  Third  count,  tiiat  the  plaintiff  caused  to 
be  defivered  to  the  defendants  certain  chattels,  to  be  taken 
care  of  and  oonreyod  by  the  defieodanta  from  a  certain 
carriage  of  the  defendants  at  the  tominus  of  tiie  wdd 
rulway,  and  within  the  predncti  ei  a  certdn  lailwaj 
station  of  the  defendant^  sitnafee  and  being  in  tlie  bo- 
roagh  of  Soothwaric,  ana  couty  of  Sazrey,  to  a  oeiWtli 
ha^ey-carriage  then  and  dim  bring  and  plying  tCK 
hire  in  another  part  of  the  arid  atation,  and  that  it  was 
the  duty  of  the  d^ndant*  to  take  rsasonable  care  of  the 
srid  chattds,  Bteach,  that,  by  tha  neg^geaoe  of  the 
defendants,  the  goods  were  lost.  The  pleas  an  not  naa- 
terial  to  be  stated.  Attfaetrial,  before  Witde,C.J.,at 
the  London  Sittings  afb«r  TrinUy  Term,  184^  the  fol- 
lowing fects  applied The  pbintifTs  wife  came  to 
the  Woodgate  station  of  the  Brwhton  Railway,  for  tlie 
purpose  or  travelling  by  the  rauway  to  London.  She 
was  at  the  time  in  a  ynA  staM  «f  health,  and  was 
aesistod  by  the  driver  of  the  fly  to  one  of  the  raltway- 
earrii^  into  which  she  irat  plaMd,  and  her  laggwe 
pnt  into  the  usual  luggage-van,  wiA  the  exeepUon  of  a 
dresring^^ase,  of  some  vJoe,  wfaiehwaa  dsporited  under 
the  seat  of  the  oarristfe  in  whidb  riie  tisvelled.  When 
the  tndn  arrived  at  tne  London  terainus  Mrs.  I^har& 
was  removed  into  a  hackney-carriage,  and  her  In«flM 
was  carried  there  fr<om  the  ttnin  by  the  porters  of  ne 
Railway  Company.  The  hackney-eama^  conv^^ 
Mrs.  Richards  to  her  reudence  in  Cambnt^-terrace, 
ou  reaclii^  which  the  dresriw-oase  was  miiaed,  but 
there  was  evidence  that  it  haa  never  been  seen  rinoe 
Mrs.  Richards  left  the  railway-carriage.  Inqniiy  was 
afterwards  made  of  the  Company  fer  the  case,  but  it 
waa  not  to  be  found,  and  tha  present  action  was,  then- 
fore,  touught  to  reeover  from  the  Con^auy  the  Talae  of 
it  and  Its  eontoitab  The  pkbiHff  obtained  a  verdiriy 
with  IfiO^  damage^  with  hbef^  to  rieot  en  wUrii  of 
the  oevnts  to  enter  it.  A  nila  aid  having  afterwards 
been  obt^ned  by  Taifonrd,  Se^t^  on  the  part  of  the 
defendants  ^  ^  nonsuit,  er  to  enter  a  verdiet  Ar  the 
defendants, 

Bjflee,  Serjt.,  and  BaeiU  new  shewed  cause, — ^It  is 
said  that  the  defendants  did  not  become  re^nsible 
for  the  safe  custody  and  delivery  of  the  dressiDg-casfc, 
under  uiy  circumstance,  on  accoant  of  its  having  been 
kept  by  Mm.  Richards  in  Uw  carriage  with  her,  and 
therefore  been,  as  it  is  suggested^  under  her  personal 
control.  But  th^  does  not  exenae  the  defendants  from 
their  responsibility  as  carrisie.  and  they  are,  notwltit- 
standing,  it  is  submitted,  llaMe  fiw  this  loss,  wMdi  oe- 
curred  during  its  tranrit  from  the  Woodgate  station  to 
the  hackney-eaniage  in  Ltmdon.  It  vnu  reeolved,itt 
Ca^t  caeef  (8  Coke,  32),  to  be  ne  excuse  for  an  inn- 
keeper to  say  that  he  delivered  to  tbe  guest  the  key  of 
the  chamber  in  which  he  ia  lodged,  and  that  he  left  tin 
chamberdoor  opm,  bat  he  ought  to  keep  the  goods 
and  clMttels  of  his  guest  then  in  safety^  And  in  Bo- 
bituon  V.  Dmmore,  {2.  B.  &  P.  419),  Chambre,  3^ 
aays,  ^  If  a  men  travel  in  a  ntago' oetioh,  and  takea  his 
portmanteau  with  hini,  though  he  bss  his  eye  on  the 
portmaotRan,  yet  the  carrier  i»  not  absolved  from  his 
responsibility."  Now,  the  dre8aibg*<ase  was  placed  in 
one  of  the  Company's  carriages,  and .  was  put,  moreow, 
in  a  place  usually  ap^^atied  to  meh  paicria.  ThsM 
wa^  therefeve,  nothing  in  therirenmitance  of  ita  belqg 
deporited  in  the  mne  eannage  iMk  the  passenger  to 


states  that  Hn.  lUchanb  was  s  pstsaiwer  apini  the 
railway  of  the  defendants,  and  that  the  defenwita  re- 
ceived her  into  one  of  their  oarriages,  io  be  conveyed 
f^m  Woodnte  station  to  the  statitm  at  South waric*  to- 
gether with  ner  Inegage,  consisting  of  a  dressing-case; 
and  the  breach  is,  that  the  defendantB  did  not  use  due 
and  proper  cste  in  the  conveyance  of  the  dressing-case 
Jivm  Woodgate  station  to  the  station  at  Southwark. 
Soes  the  -word  to**  include  the  station,  or  noti  It  is 
submitted,  that  It  here  oaeans,  not  merely  the  beginning 
«f  the  Southvrark  tenuinns^  but  to  the  pktfonn,  and 
from  thence  to  the  margin  of  the  platform,  where  the 
hackney-coach  was  drawn  up.  In  Pim  v.  CurreU,  (6 
Mee.  &  W.  234),  a  declaration  for  the  inMugepient  of 
A 'ftiTj described  the  ferry  as  being  across, the  river 
Hener,  &om  the  township  Bhbenhead  to  the  town- 
ship Uverpool ;  and  H  was  held,  that  it  did  not  im- 
part a  terry  from  the  whole  town  ship  of  Birkenhead  to 
the  whole  township  of  Liverpool,  bnt  that  the  plaintiff 
xnieht  recover  on  proof  of  a  ferry  from  any  point  within 
Hrkenhesd  to  Lirerpool.  Also,  The  Ncnih  and  South 
JShietdt  Ferry  Company  v.  Barker  (2  Exch.  136)  Is  to 
tha  like  effect.  To  carry  to  the  terminus  at  South- 
msk  must  mean  to  carry  to  that  pftrt  of  the  terminus 
vhere  g«ods  are  ordinarily  driivered,  and  camtot  mean 
to  either  the  cosnmeDcement  or  the  end  of  the  terminus. 
iZ>itdum  V.  C%Mf,  4  Bing.  706;  Btctford  v.  OrtUweU, 
llfoo.  &  Uob*  187).  Moteover,  the^oaniage  and  oon- 
vayanoe  of  thedtrasing-caee,"  in  the  broach,  is  to  be  read 
fa  ommexion  with  the  other  pert  of  the  declaration, 
and  means,  therefore,  a  oonvevanee  aecording  ts  Vba 
previonsly  alleged;  and  mm  it  appears,  that  Uie 
ooBtract  is  not  merely  to  cany  and  ooavey  to  the  ter- 
ainus  at  Southwark,  bat  there  saMy  to  deliver.  The 
defendants,  therefore,  were  bound  to  deliver,  and  the 
delivery  was  not  complete  until  it  had  reached  the 
haekney-coach.  {Bourne  v.  OntHffe^  3  ScoU's  N.  R.  1 ; 
8  Scotrs  N.  R.  m).  [Cretswdl,  J.— That  case  was 
dtlte<Hit  from  the  present,  in  this  re^)ect,that  there  the 
bicaoh  was  the  non-delivery  by  the  defmdant.]  Walker 
T,  Ja^caon  (10  Mee.  &  W.  161 }  shews  Uiat  usage  may 
be  referred  to.  It  is  submitted,  that  the  contract  was 
to  deliver  to  the  place  where  such  goods  are  naaalty 
ddivered,  which  the  defendants  had  not  done  in  thw 
«Me.  C^ory  on  Bailments,  638,  was  also  vrfored  to. 
On  the  eacoM  and  third  eonnti^  Vrliiih,  by  reason  of 
ifae  jM^iment  of  the  Conrt,  it  beooant  anneeeosoir  to 
■otice  further,  the  following  oases  were  cited: — Pick' 
ford  V.  Grand  Jmcttm  Bmlteay  €kmpany,  (13 
Mee.  &  W.  416);  Maekin  v.  TAeSotOh-wutmt  Bmlmjf 
Cmpat^,  (3  Ezoh.  416);  Hyde  v.  7%e  Trmt  Namgation 
Comtmtiy^  (5  T.  B.  38ft);  and  Mmehamp  v.  Th«  Zanoat- 
Ueand  PreetoitJmt$fomSatim9€bm9mu,(9'U99,  & 
W.  421 ).] 

Ta^oi^  Seijt.,  and  BrmtweU,  in  support  of  the 
vnle. — First,  as  to  the  general  question.  The  parUcular 
parcel,  the  dreedug-caee,  was  not  treated  as  tiie  rest  of 
the  Innage,  but  was  taken  direct  from  the  carriage  of 
tbs  plamtiff  to  Ha  eanlage  of  the  Company.  But  even 
if  it  was  tnirted  as  the  rnt  of  dM  luggage,  weighed  and 
pud  for,  and  delivered  to  the  Company  at  Woodgate, 
it  was  redelivmd  to  Mrs.  Richor^  and  the  duty  of 
the  Company,  so  fiir  as  regarded  it,  was  no  other  than 
stiaohed  to  them  in  respect  of  an^  article  of  dress  then 
about  her  person,  or  any  diottel  in  her  pocket.  It  is, 
however,  more  reasonable  to  say  that  there  never  was 
any  delivery  to  the  Company,  than  that  they  redeli- 
vered tlie  paivel  to  bar.  Suppoee  the  lad;^  had,  in  the 
course  of  the  journey,  (»enea  tbe  dreeaing-ease,  and 
put  one  <rf  the  rings  iniion  It  contained  upon  her  linger, 
•an  it  be  maintained,  that,  so  far  as  r^arded  that  nng, 
the  duty  of  the  Company  differed  before  the  transfer  to 
her  finger,  &om  their  duty  after  it  had  been  transferred) 


eoutd  not  naintidn  an  ae&m  agaiiut  them  ler  i 
nerfonnanee  of  their  duty.  If  so,  and  thett  la  i 
delivoy  to  the  Company  st  Woodgate,  oaths ' 
thtte  any  deliveir  to  thein  at  tbe  teimltnuia  Lc 
Next,  as  to  the  meadings.  It  is  dear,  firom  the  1 
M^M  in  the  first  count,  that  the  oompluiitiii 
something  whidi  takes  place  daring  the  trais^ 
plaintiff  aijpiee,  that  a  non-delhery  at  the  knn 
18  a  ndn-eatrying ;  bnt  it  is  evident  that  the  tn  i 
are  pieifeotly  distinct,  and;  ?  ttw  evideooc  tstiffi 
anyuihig,  it  establishee  a  non-d^veiy.  The  bn 
therefoie,  in  the  first  count,  it  not  eo-exteesn 
the  oblig^on  alleged  in  it.  Tike  meaning  of  the  a 
oennt  ii^  Hhht  the  defiendontfe'afs  conmnoesifail 
hire  fiunf  one  side  of  the-  plstfbnn  at  the  ttabm\ 
the  ether.  This  is  both  absavd  iaaft  nos^p^t 
like  evidence;  md  fsriiior,  there  yrv>  bo  ddimjtil 
defendants  «i  tile  tertthias.  The  -same  obaen&B  i 
{dies  to  the  third  count,  and  also,,  Dist  the  < 
rec^ve  no  rananentiob  for  ib»  aetatf  flie  foiml 
removtng  the  InggAge  fifom  the  nflway-carri^tor 
hackney-ooaoh,  and  gross  negl^otce  ii  wt  i4ar 
But  there  is  no:  evidence  of  n^igwce  at  sU ;  fir,  i 
posing  it  to  be  trat  that  the  pand  ass  ib^ii 
mar  be  robbed  by  his  aervsn^  vUhout  aqy  i  " 
on  his  part. 

WiLP^  C.  J.— Looking  at  the  ^ht^of  tiiii  em,t 
api4yingto  it  the  general  p^apleerflnf,  far 
optnlon  that  the  plamtfff  has  prorcd  aieu^  ''"■S 
him  to  retain  his  verdict  mi  the  fitst  eomit,a<HF| 
renders  it  anueceasary  to  consMer  the  aeeonJ  mIto 
The  first  count  aUeaeB  that  tiie  defeadssli «"  ti» 
mon  carriers  on  arwway  l^om  Woodgate  to  4tS» 
wark  terminus,  in  the  comity  of  San?;  iktm 
jdaintifTs  wife  became  a  passei^,  and  tk  Wasw 
received  her  and  her  dremng-ease  to  ietsnwnai 
Woodgate  to  the  terminnt  and  them 
curely  to  be  deHvered  for  Ihe  pl^ntlff,  ist  T«wiiK 
reward .   It  then  proceeds  to  state,  ^t  the 
not  regarding  their  duly,  took  such  bed  y 
veying  the  dressing-case,  that  by  their  b^^"*JJ 
misconduct  it  was  wholly  lost  to  the  pmmL  m, 
the  duty  of  comraoa  carriers  u  wdl  snder*«;  ttfl 
give  a  wananty  safely  and  securely  to  coBTfT  iad*- 
Hver,  It  is  hnmoterial  whether  Ann  be  Hglistw'' 
not !  the  warranty  is  broken  by  tbe  nen-deliT«r 
the  question  is,  does  the  first  count  state  tnoi  tm 
of  action?   It  is  clear,  that,  although  'n<B«*™'J|fjj 


negligence,  except  in  this  respect,  vis.  that  tbe  pu" 
was  not  deKrered.  In  most  oases  of  s  """vi"* 
compliance  is  a  sufficient  cause  of  scUm;  »»2 
fraud  frequently  is  averrrd,  it  Is  not  neceasiiy  t«p»" 
it,  except,  which  I  do  not  suppose,  there  be  «  «JJ 
issue  upon  the  ftand.  la  tbe  pneent  "W"^  "vT 
fendants  woeived  tbe  plaintiff^  wife  "«<«Tr 
eaas  to  hs  ewied  from  the  Woodjnte  atation  mdi^ 
vered  to  th«  plaintlfF  at  ths  LoAdos  imums,  and » 
dresstng-case  was  not  delivered,  bat  lost  M 
been  shewn  which,  in  point  of  law,  rehe'es  wjr 
fendants  from  the  ordii^  obligation  f**."???^ 
mon  carriers  to  convey  and  deliver.  ^^^^"'rJrZ 
that  the  oentraet  was  only  to 

Cel  was  conveyed  to  the^tensinss.  "be 
ever,  states,  that  the  pared  wu  "^/JT 
securely  to  U delivered;  and-ioffi<(««t  VPSiMiai 
stitute  a  good  cause  of  acUoa,  •W»^*L  S^th 
introdaoed  which  are  nnaeoesssry. 
casoare  very  simple.  The  ^4«iy"«^^^7*Jl ^35 
station,  tbe  bulk  of  her  luggsge  ifl  ^^^,"2^^ 
for,  and  placed  in  the  usual  depoatoij  for  lojpP"" 
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^smw'eM,  IMS  reinuiienuun  ivr  uie  amyvymme  oi  vriiKii  is 
|M3ud«d  in  the  general  £ar«.  Nothing  ia  mora  uanol 
ftiia  for  passengsn  to  have  portion*  oi  their  luggage 
ffiocri  in  the  same  carrUge  with  tbenucWei;  an^go- 
mbmUj  gptsking,  t^iog  an  artiole  opeoly  and  iioto» 
ymlj  into  the  carriage,  places  the  article  within  the 
~  ■  of  the  CompaDyy  osul  it  is  for  then  to  prove  that 
done  under  cimmBtUMM  which  reUtva  them  from 
voAbility.  Tli*  pfMut,  h  antireW  diffenni  from 
Be  of  goods  abo«t  tha  persm  of  the  pmw^er, 
are  to  be  coaaidend  10  axBhwTaly  in  his  <m»- 
aad  narer  delinrad  to  or  reoeiTed  by  the  C<un- 
in  socfa  a  manner  as  to  render  Uieat  liahk  for  their 
When  goods  axa  plased  under  thecMitrDl  of  s 
»r  in  the  ordinary  way  in  whieh  he  undertakes  to 
re  them,  thai  is  an  acosptance  i)]r  'him..  Thil^ 
are,  being  tb«  osdinajQr  esse  of  plavng  artlal«8  in 
^^niage  ^pro^riatad  to  paaiengen^  and  there  bung 
ice  of  fcauil  pra«ti8sd  on  toe  part  ol  Mrs. 
,  I  think  tha  pfciintHF  pssired  ooMgh  .te>  wp- 
eauae  of  action  dnclosed  in  the  first- c«ui(.  , 
KVMiA,  J.*— I  am  of  tha  sane  .opinioa.  There 
.•bondant  evidence  to  entitle  the  plaintiff  to  tka 
fet  on  tha  fiat  eount,  and  to  prore^t  ths  parasl 
,  placed  in  the  earriue-  nn^v  sneb  ^fonautances  aa 
the  defendanta  liable  aa  common  carrienaof  pas* 
EE  and  lagganav  is  aI<ko  clear  Uut  they  were 
kon  carrieM)  babla  to  deliver  luggsge  at  iha  Sonth- 
ierminnB,  and  if  they  did  not  deUTflV  thcpr  did  not 
L.  their  duty.  If  the  usual  course  of  de^irery  vaa 
the  platioEm,  that  was  the  place,  whue  they  were 
a  t<i  deliw.  In.S0tir«e  T.  6a<A/«  (3  SwU's  M.  R.  1 ) 
J  .ft  ifBMtiaa  was  raised  as  to  the  oou^.of  d^Toy;  but 
^  ,^:is  -BBOecessary  to  cooudei  that  question  h«xe,  inaa* 
'  ~ — eh  SB  there  waa  n«  delivery  at  all.  The  parcel  was 
i  in  the  Company's  carriage  for  the.  pvipoaa  of 
convwed  and  deliTered;  tfa«y  weae  bound  to  d«^ 
juddidthfiydoaei  .Ituclaartbatth^diinot. 
i,f»ly  questieo.  is,  whetbev  tha  Inmieh  Is  anffidantly 
In  a  declaration  agtunst  oonunea.  oarriers, 
I  are  bound  to  (#nT  and  defirer,  the  plaintifF  is  not 
tb^  neccauty  of  pioving  n^igmce.  That  «aa 
Dly  decided  In  the  catfi-of  FcnMrd  w.  Pittardi 
^  R.  27>»  and  hu  nsTer  wDcs  been  dovibled.  It 
there  holden  that  the  carrier  was  liable  ft>r  mods 
imed,  wiiila  in  his  custody,  by  an.ia«e>dentM  fire, 
vgh  the  jury  found  that  there  was  no  n^i;ligsnoe  on 
bpart.  HerelbeMiBanaU«^ioB.thatybjrandthnHigli 
^improper  conduct  of  thfi  defenou^  in  tha  prMnises^ 
I  dreaaiw-cpss  was  leat,  Le.-by  the  defendants  not 
ring  par&nned<wjM  they  irsre  beiud  to'doi-  Than 
9!b»  tAe  aUcgatimi  that  it  was  by  th»'negligeno»  <f 
ide&odanto»  buti  think  that  the  pkintiffiB  aet  tied 
a  to  the  pnnC.of.  that.  U  M.inU.  be  said 
,  a  plaiatiff  ia  in.dl  gaaes  bound  to  pynwa<ffgligisnoe. 
/iLu^Ms,  J. — I  am  of  the  same  ■opiaioB.  I  think 
ttataib  the  timo  of  .tbe>k>«s  the'dresaMlg**>M*  ***  in  tlw 
t0Qij  of  tha  defwdantsds  wauaaa  eanins^  and^tttat, 
t&|RfoB9t  thsyare  liable/for  its  loss,  ,1  nwt.odout 
wttui  my  opi&iDD,  ;UM!tiao8tt  had.  oama'to.an  end 
WTO  the,  kws.  - 1  sxprass  no  opinion  whether  tha  der- 
iqtdaQts  were:  bound,  ta  do  more  than  daliver  the  htg* 
Sige  at  the  platform;  bnt  I  think  that»  aa  th^  chose  to 
miBi  ft  more  oonTsnient  mode  to  tbe.pa«ssngerarby 
HfldyiBg' porters  to  convey  t^e  lagsaae^fflom  tM  pkrt* 
mm  to  the  haekneyfoanimes,  their  liability  ooft^uied* 
Xbe  diflKculcy  here  ia  to  adapt  this  view  to  the  vlsa4t 

feThe  evMicncB  osonot  a^ly  to  tha 'second  aad 
oaonts;  bnt^  aa  the  mrita  an  with  tba  plabtiff,  I 
m  diipeeed  to  pnt  the  anno  Ubiml  «Mislrn«tkMa>wpDn 
tha  finfe  aa  my  Icamad  brothers  bare  «lefte>r^Jhrfs 


*  ColtaMB,J.,had]aftllHraaBtt. 


COURT  OF  EXCHEQUER.— M1CHAILKA8  Ti 

GoBOBR  n  EkMck  and  BBimkn^MjLYNABD  v.  Sijo— ' 

VAsa«.SAiiB.— JV(w.l2. 
F<Um  Imprimmmmf  Cbfutoftto— 24  Cho.  2,  e.  44,  «.  8. 

/»  an  A<Hon  agaimt  a  OmstabU  /or  wrtn^  taMng  « 
Party  into  Outoefy,  the  J)t/mdaii$  refyitM  on  tAe 
(?eo.2.  e.44,r.8,  the  Judffe  left  ta  th*  Jury  toludm- 
thty  belimad  that  m  acting  at  he  did  the  C<mHableb&n& 
jid$  intended  t^  do  hit  Ihity:—Ifeldt  rwht,  and  that  it 
IMS  unneeestary  to  a»k  then  whether  tho  Paett  tghiek 
took  place  at  the  Time  wre  either  such  at  to  jmt^  him 
in  taking  the  Plaintiff'  into  CuttoJ^,  or  reatvnabfy  to 
lead  him  to  helieu  t&t  in  doing  so  he  tsoi  acting  wa 
the  IHaeharge  of  hit  I>ubf. 

A  Party  i»  not  HaUe  in  TreuMU  for  Falee  Imprteom* 
ment  who  teeiiu  a  Man  in  Vutkkfy  ^  a  (kemMe  fair 
a  tuppoted  Onnce  point*  out  another  at  tha  reed  Gri" 
and  dees  mt  direet  the  OoMtbU  to  take  thai 
Party  into  ChuKK^. 

Theee  were  actions  for  tvespaaa  and  fidse  imprisoe^ 
men^  to  which  the  deftndanta  pleaded  tba  genenri 
issue.  At  the  trial  befm  AJdenon*  B.,  it  ^peaiti 
that  the  thne  plainUflb,  whHe  exhibiting  aome  Itorses 
at  a  &Ir,  were  taken  into  custody  by  the  defendant) 
Bennett,  who  was  a  constable,  on  a  gronndlcsB  ehalga 
of  misconduct  in  the  maoaffement  of  them.  Van  was 
the  first  taken,  and  tho  defendant  Elfick,  a  private 
person,  on  seeing  him  in  custody  said,  **  That  is  not 
the  man,  tboae"  (pointing  to  the  other  plaintilb)  are 
the  men  you  ought  to  take  up."  U  was  objected  that 
Bosnett,  as  a  constable,  was  entitled  to  the  protea» 
tion  of  the  24  Geo.  2,  c.  4^  s.  8,  which  enacts  that 
"  no  action  idtsU  be  hroa^ht  against  an^  justice  of  th» 
peace  fbr  anything  done  in  the  extentum  of  his  o^m^ 
or  agaiaat  any  constable,  headboroogh,  or  other  ofiicer, 
&o.y  onlMB  eonaioHiaed  within  idx  ealendar  asonths 
after  tiie  act  eomnltted.**  The  jndae  in  annmiiw  npi 
referred  to  the  case  of  .PofiMn  t.  fmUaut,  (2  4;  A 
169),  Ittving  to  the  jury  whether  they  beUercd  tbati 
the  constable  in  taking  the  phuntifls  into  custody  bonJL 
fide  intended  to  do  his  duty ;  also,  that  tlwy  were  to  si^' 
whether  the  d^ndant  Emck  directed  the  wHMtable  t» 
take  them  up,  in  which  case  he  would  be  li^Ie,  bnf} 
that  it  wss  otherwise  if  his  object  in  pcdnting  them  oat; 
to  the  coastabla  wss  only  to  offiw  hiaMelf  as  a  witneaa 
that  the  wrong  man  was  in  cnatedy;  The  jtfty  haiMaip 
found  for  Uie  defendants^ . 

HauMitt  moved  for  a  nftw  triaLr— FikaL  aa  to  thaoae 
of  the  cmiiitBble,'  thef  dkefttlon  of  Iba  Jaqte  waa  inpa^ 
bet.  He  oaght  to  have  ttked  the  j^iry  whetHer  th« 
focts  which  took  place  at  the  time  when  the  pUittiA 
were  tidten  into  enat6dy  wen  ^titeraa^aa  to  jostify' 
the  conBtabls  in  taking  than,  or  reasonably  to  Ited  Mm. 
to  believe  that  in  so  doing  he  wasaetiininthedisdiaTga 
of  his  duty :  otturwise  a  constable  might  chum  thd  bei 
nefit  of  l^is  statuto  who  took  «  parson  into  custody  for 
merely  walking  in  tiM  street  in  a  particnlar  way.' 
Cook  v.  Leonard  B.  C.  861 )  ia  an.  antfabrHy*  A  tocat 
statuto  had  ettaetad  that  mo  phdntiff  dwuld  recover  iii 
any  action  ocmroenced- against  any  person  for  anything* 
done  in  exeontian  of  or  cuder  tihe  aaiharity  of  that  act 
unleas  notice  iir  writing  should  be  prerianaly  given  to 
tho  patasa  iatondsd  to  be  aned,  twenty^eoaht  days  be- 
fore snch  aetion  ahonU  be  cegHsekoad;  and  Bayley,  J., 
there  aajft  "  Whert  aa  act  of  Fadiament  says  tbat  in 
tha  ease  ef  an  aeliMi  faienght  aghast  any  person  for  any- 
thing dm  in  mnsoanca  <h  or  ui  aiceoation  of  the  act,  tha 
defendant  abaUboeatltied  tocarteinprivilegea,  the  meaa- 
ing  is  that  the  act  done  must  be  of  that  natare  and  do* 
■Bnption  flat  the  party  jMng  it  may  naaonaMy  luf  |i<wr 


as  servants  of  P.,  the  denndantB  jnstmed  the  taking 
the  plaintiff  into  costodj  mdcr  the  7  &  8  Geo.  4»  c.  29, 
aa.3S  and  63,  for  Uleg^y  fishiag  ia  a  nnral  fiaiicry, 
Bvke,  B.,  Int  it  to  ths  jury  to  say  whether  P.  was 
owner  of  a  private  Miery  In  the  plaeem  qneaKon;  »• 
ocmdly,  if  not,  whether  P.  reaeonaMy  and  boni  fide 
beKaved  that  he  wu  and  thirdly,  whether  the  d*- 
fflDdants  reaaoMiblT  and  banft  fide  b^ieved  that  he  woe 
Boeh  owner.  [Ao^^e,  B.— Beaeonably  and  bon4  fide" 
theM  aaeana  with  refcrenee  to  the  party  filltiw  the 
wbiob  emaowered  him  to  do  tiM  Mt.]  In 
£me  T.  Srrnknit  (10  B.  143;  16  Law  Jonm.,  ^  B., 
371)*  where  tibe  UnmaA  •£  a  haose  was  given  into 
eastody  faj  order  of  the  attanu^r  *  mottffmia  ot  the 
bniSB  ror  Buliooiuiy  dauici^  H,  and  no  notm  ef  ao- 
tian  had  been  given  under  a»  7  &  8  Geo.  ^  c  36,  B.  24, 
the  judge  having  directed  the  jury  to  ocniaider  whether 
tlM  defendant  acted  boni  fide  or  only  eoloorably,  k 
wis  held  a  misdirection  and  that  he  ought  to  have  fur- 
ther asked  whether  he  was  serva^  of  or  lud  authority 
ftem  the  mortgagee  to  do  (he  act,  oc  reasooaUy  be- 
Ueved  that  be  was  so  or  had  such  authority.  [AUkr- 
torn,  B,— That  is  whether  he  reaUy  filled  the  chaiaBter 
in.  wliich  be  acted,  which  in  the  present  case  is  oon- 
oeded.  PoBoei,  C.  B. — £rery  oao  must  know  whe- 
titer  he  ia  acting  lioni  fida  or  not,  no  man  can  have 
any  doubt  in  tiu  own  mtnd  as  to  that;  but  no  man 
on  tall  what  twelve  mm  im  a  jury-box  will  afterwards 
determine  to  banaaonaUeoaaae£nlMB  entertaining  the 
belief  that  ha  was  so  acting  Berides,  the  inquiry  into 
tiiat  would  vary  mth  every  individual  who  mi^t  be 
ibs  subject  of  it.  The  evidenee  neeeaaary  to  satisfy 
OM  man  would  not  satisfy  another,  and  the  jury  must 
therefore  go  into  the  hiatoiy  of  each  man's  talents,  ch^ 
acter,  habits,  and  tntn  of  mind ;  and  it  would  end  in 
fhii,  not  that  you  would  have  persons  protected  where 
tiiey  have  honestly  meant  to  do  their  duty,  but  accord- 
ing to  the  opinion  infusedints  ajuryb^  some  matter  of 
general  or  local  prejudiee  imported  mto  the  cause.] 
Secondly,  as  regards  the  defendant  Elfick,  he  is  liable 
if  by  his  conduct  he  has  cawed  the  constable  to  take 
tiieplaintilb  into  custody.  Thiai^pear8fhun.F&iai(«r 
MMUt  (1  Camp.  187);  the  mAtginal  note  of  wliich 
is,  "If  A.  states  positively  to  titeoMnmander  of  a  mesa- 
gang  Uiat  B.  U  liable  to  the  impress  service,  who  in 
tnitD  is  not  sov  and  B.  in  consequence  of  this  informa- 
tion is  impressed,  A.  is  liable  to  an  actitm  of  trespass 
finr  felse  imprisonment  at  the  suit  of  B."  [Ao{^  B. — 
I  must  dissent  from  that  case,  at  least  so  &r  as  regards 
its  marginal  note.  It  may  be  that  the  fiKt  there  stated 
was  evidenoa  fiomwhkh  tlw  jury  mig^t  have  mferred 
a  wrongful  imprisooiaenL  AMen$my  B.— It  would 
come  to  this,  that  if  a  oeoat^le,  in  search  of  a  delinquent, 
aigra,**WhiahiRth«manr'  the  pexsoos  present  must  not 
ntter  a  word  t*  my  whioh  is  the  man.  If  I  see  a  man 
iAq  is  perfectly  innocent  taken  iq)  by  a  eonstable,  and 
tibegailty  man  nwningaway,  I  mnstnotsayso.  orlsball 
baliabk  in  trespass.  Ifthatistiienaaiun^of  JVawMsr 
V.  S^f^  it  staada  en  the  vaige  of  absurdity,  hut  tiie 
•lidenee  in  tiuit  oaas  vary  Ukehr  shewed  wat  the  de- 
tedant  boss  somaapita  to'tha  pUntiff.}— Aifc  r^imd 


CROWK  CA^  RSS8BVED. 
COURT  OF  CRIMINAL  APPEAL.— Mnn.l^BH. 
Rh.  9>  Uiuu.— iVS)*.  7. 
Jtwwfaaltoi  ^a^i-gf-J  *6  Fm«.  e.  1S2;  i.  91*— 

L  Am  Mk»mmtt  wkkk  tkmyti  1km  o  Bmtkmpt  wm 


*  n*  38d4  seottoB  of  the  »  A  t  ViaC  e.  122,  betas  inoor. 
fSiladiato  the  nsakwpr  CeasnlMstisn  Aet,  184»,  (b.  261), 


md  tktn  dimmr  wftsn  it  tfwsrfeftawM^M 
tnm^arnd  OtaM  JImI  Bfsfs-  ffaghj 
it  did  mt  mptar  IftU  Mitfmtnt  Aatkmk 
dinpttd  tftkt  Prmm^. 

2.  i%6  rr«nb"««a«nM^UfMtd 


4r«M(«9iMmfte«*s  ITenb    Ai  AMi<^ 
sMcft  ^amimaHm." 

Heiny  Bonis  was  osnvicted,  bcAre  Bina  Rri^ 
the  Isst  Gloaoeeter  Aaaiaaa,  npMi  an  indict«art,dM 
ing  that,  «A  the  tSme  ef  bis  examtnaticm  mdcr  its 
t)«ikmpt«y  issued  against  him,  he  did  sot  fin 
when  he  disposed  of  certain  leal  proper^  of  elti 
had  been  poasemed,  with  intent  to  «fnnil  hs 
toTB.  The  fiat  issued  oa  the  llUi  Noyeakr, 
The  priaoner,  at  the  time  of  his  baBkntpl(y,*ap 
ssased  of  an  egaity  of  redemption  in  widwdki 
which  he  hod  mortgaged,  ana  aba  of  haul  aiikM 
whidi  were  oninenmlMnd.  Ia  Dsem(iBr,M^w 
nneny,  1M4,  ha  exeonted  a  dee^  dstedtbefthAf 
18^  pirpovtfaig  to  oonrey  on  tint  dqr  aU  kiiMe 
in  the  ^ove-4netttioMd  woperty  to  lus  duMne; 
on  his  examination,  wIuot  negan  en  the  ttihrn 
18M,  and  ended  on  the  1st  IMxrA  in  tin  mmpt, 
slated  that  he  had  disposed  of  his  fartemt  h  At 
•erty  on  the  day  on  whieh  that  dead  We  dih. 
ladictMMtt,  after  stataiu  the  trading,  wlitiauif  a 
tor's  debt,  act  of  bankruptcy,  and  lit,  uri 
w^ttdication  of  bankvnpttry  under  it,  pnocM  ' 

And  the  Joron  aformnl,  tood  theiraias 
do  fortiier  present,  that  the  said  HtDiyHvi^hti 
tlw  eity  and  oomty  <rf  Bristoi,  8iiocauk>r,did»i 
chapman,  aftarwardi^  and  within  ths  Usw  Mbi 
law  in  tint  beh^  to  wit,  on  the  diyari  ^  M 
afen8sid,at  t^  eitrand  arantyof  Diltf 
Borrendend  homseVto  tiw  a^  dhtriet— tdi(f 
thorised  to  aet  in  tiie  proseention  ef  tb  ail 
wastheMaod  tiieie,  aa  last  aforesaid,  dihiM  mm 
the  said  Bishaid  Stevensoa,  he,  tiie  aMUWft^ 
venaon,  acting  aa  aneh  eomnoiisstonar,  hsni|tlMM 
then  lawtU  aad  coanpatent  anthorin  f*  shMM* 
said  oath,  asd  dnly  sabmitted  hhnsiu  Id  b  <flBW 
before  the  said  oonrt;  and  tits  jurm  sftrani*"* 
oath  afensaTd,  do  ftirtbsr  pfseent,  that  the 
Barria,  at      Urn  cf  Mr  joM  MOMMfMS,  tftn,a 
the  day  and  year  laat  afoies^  wm  UMMa*** 
oertafa  reed  estate,  to  vit,  aU  that  plot,  piece,  «fM 
of  ffronnd,  hereditamaita,  and  ^mdsa^ 
pstnh  of  Christdiardij  hk  the  said  coaalra^i» 
mouth,"  Ac,  (deseribum  the  raid  propartf); 
duiged, « that  the  priaoBar,  ol  Pm^ 
natjra,  and  being  so  swan  as  aftmsai^  fx*  *°~'f 
fidmiouify  did  not  diseover  Mb*  U  £»otd  «f,Bfl*^ 
aiid  tiHsferted  tite  said  real  estate  ef  kia,  to  pMO^ 

being  aneh  bankrupt  as  afeneaid,  the  me  not  btrt^ 
xeaUyand  bonlkfidebefine  then, sad  befantbtmeM 
afortmud,  been  sold  and  d^K>ssd  ef  la  Um  ««T  oTM 

ef  the  said  mbonar,  orlaid  out  in  the  M^bMr^c"" 
of  the  fiunily  of  the  ssad  prisoner,  wiA        *f  5 
tliete,  sad  tbereby,  to  a^nad  the  cmdiim  of  Of 
peieoner,  against  the  form  of  the  itatBt^'JJ 


tioBu:  fisst^tiiat  tiie  prisoner  NasexstBiDed; 
tiiai  the  prisoner  ha(im  *r^<*'TC 
tmrtu.'  and  that  Ae  afaaemseof  rither ef tbw.^T 


tisna  renaered  it  safastaatisUy  debe**e.  ^^^'f 
of  the  case  fbr the  prcMontfon,  he  sis* eMttsAtfOK 
tiiei^tnent  was  aaiiKiOiiMired.  fcrtha*  "f*^ 
bi^<m  hb  eramfimHen,  stated  a  timrtm* 


tbe  dearion  itf  the  Coort  b  ttb  oai 
cable  to  the  new  statnte. 
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MHiiinlliiiiL  fclwly,  aad  inth.  iatMi  to  defraud,  his 
■■iUoi%  swwBt  tw  1m  ted  «Hmy«d  U*  pnputjr  to 
bduUienontlwith  ApriL  1843,.  ka  did  sot  diMOVer 
AafeW«ipdeBdo£it»WwtlMmu4i^«f  tlwact, 
•fc  «  Viet.«.ia^  ^32.  ThaoMa  wenltoth*jiu]r» 
•d  th«  priaoner  waa  ooavictad  on  tha  loarita;  bat  lus 
jr^iip  zawnad  tha  caaa  &t  the  ojixa/m  of  tbii 

M^idbUoM  iM*Mah€n  with  him)  appawed  for  th« 
fcimi — Tbi»iaanibdictinMit<mth65«6Viot»o.l22, 

ri  tha  words  of  which  are : — **  And  be  U  enacted, 
if  any  penon  a4indged  bankrupt  &c.  shall  not, 
I  tha  tbiy  allowed  him  for  fimahiagiiis  awiaiinatioiL 
noUoe        sarrander  biiaaelf  to  such  oourtf  aiM 
^ar  attbaonbe  aneh  snnender^  and  subaut  ta  b«  ax- 
il baiue  aaah  court,  fnm  tino  to  timB,  upon 
iut  if  any  sneh  banknq^upia  sneh  wagiiaatinB, 
aoi  diaaorar  aU  hia  nal  and  persoBal  aatat^  and 
,and  to  whom,  npoa  what  eouidaratioiifand  whn 
jtmai  aif  aaaimad.  or  tnmsfwnd  any  of  each 
and  all  book^  papan,  and  writing  relating 
,  (oxcept  such  part  aa  shall  have  baen  really  aiM 
I  fioft  Wore  sold  or  ^spoaed  of  in  the  way  of  his 
,  or  laid  ontin  the  ocdinaty  expense  of  his  fasuily  )." 
I  am  two  objaotions  to  tha  form  <^  the  indictmrat. 
pit  is  Bowhore  stated  that  there  erer  was  aa  exr 
The  words  **aaid  examination"  were  em- 
,  ^  hot  no  examination  had  pravioualy  been  alleged 
_jkTa  taken  plaoe.   It  waa  not  enough  to  aUc^  that 
I  bttakznpt  had  duly  suixwdend  and  **  siilunLtted  to 
'im  •naiaad."  Rmy.Fagt  (1  B.&  B.  aOS;  Rom. 
382]  diewad  that  **  snhmiasioa''  to  exanuna^n 
mMkmydifieaentfroinaatusilajEamina^on.  Thefbrm 
_itaatii  pottftbantniptaoaoTamination  ia,  ''Yeu  ahoU 
^taft  aitaver  make  to  such  ^oeitioiu  as  the  Court  shall 
VMod  of  yon"  &e.   It  may  wdl  be,  that  da  question 
VMJHilwd  OA  this  subject,   rloa  constat  that  the  bank- 
ng^lwaavor  passed  his  last  examination.   In  t. 
^'  |^AK(aCar.&F.lSa]it  was  decided  that      to  and 
m£i  hialaat  examination  a  hankmpt  haa  a  locna  pc^ 
*-  ijNjBlisi,  and  cannot,  until  that  be  passed,  be  indicted 
'"fe  wmMaling  prcfMrty  which  he  may^  upon  his  last 
unatiouy  give  up.   But  it  is  soggeated  that  the 
[  *'  sua"  was  be  reacted  as  aurplusago:  Uieu.  what 
unation  mnst  tha  word  "  examination"  be  taken  to 
_    to?  It  may. he  an  examinatinn  fiar  *  d^yea  at  the 
-l^wwaitj.  la  it  the  fint, second,  or  last  ezaadnationl 
■ffm  woraa  of  tha  act  a£  iSu-Iiament  were,  "  upon  such 
"ttminatioa^*  tha  words  in  the  indictment  were^  "  at 
«MinM  of  bis  said  examination."   These  words  aie  not 

-  !||Kxteasive  with  the  woriA  of  the  statute;:  they  covn 
'i^laigex  space  of  time.  iS^,  v.  Satiioimm,  I  Car.& 

-  %J3S&).  "  At  the  time  maif  mean,  in  bobm  othercaaa. 
' -Op.  Y, Stqi&en,  &  B.  &  C,24&).   The  second  objec- 

'fcaJe»  that  the  indictmenL  ia  repumumt.  It  chafes 
'  ftit  the  baoknqA  did  not  discover  "  when  ha  di^oeed 

-  of*  oertoia  pn^rty  ;  but  it  aUegcB  that  he  was  po»> 
Hiiiiil  ot'  fcho  ]u«peny»  and  does  not  state  that  he  ever 
<^  in  foet,  di^osa  of  it.  (Hawk.  P.  C^ed.  Leach, 
fet.  2,  c.  a.  62:  Com.  Dig.  tit.  '*  Indictment,"  G.  fl; 
SStaricCrim,fL23i;  Hawk.  P.  C,  h.  1,  e.  64,  a.  39). 
XFoU*dt.  <X  B.r-^  ia  aaite  condstent  with  this  indict* 
3nent  that  tha.  hankrayb  and—"  Weill  ril  tdce  the 
«aAr  btttnot  anamrei  a  lyiestien.'*^ 

Co§i0  appeared  for  tha  Crawn.r— The  indicbnait  ibl- 
lowathftwoidaQfth*  statute,, and  the  forms  ia.use  &oia 
tbaoarliest.  timea*.   (&& «Viot  0.122;  JKae  t. 
UL  &  leMtv  d96;  PeanoD^s  Chit.  PL  358  ;  £<£t, 
4l^kT.&.Ga).  |ja«Mwa,J.^Do  I  understand 


'ifsathesBid 


""1"*'"**^,  ho  doea  nol  dianrae  hia  pnpniy,  ha 
shadl  be  giu%  of  fekny.  **  SlddT  mana  afc  ioift  ana- 
miaation ;  and  after  rerdiok  tba  faidketmeot  mast  ha 
avmortad.  [CUsn^  J.— Siq^oae  Oe  bankrupt  to 
sMmit  to  be  eaamined,  and  tikka  the  oath,  and  na 
qveatifu  ia  aaked  him  about  thia  pai^terty,  would  ha 
ba  guil^  of  the  erimell  Yea;  hoaweais  to  his  sidia- 
dole.  [CWartafpt,  J^Bot  the  &et  is  not  aUegad. 
PtMot^,  C  B.— Yoa  hav«  not  mmt  the  difionlty  I 
alluded  to.  The  tine  m^  have  bean  taken  up  by  ooiar 
mattem— the  qaeetioB  may  never  have  beoi  aslud  ihA 
bankrupt.  The  wocda  in  the  aat,  **upon  his  ——niav 
tton,*'  mwt,  upon  his  beinc  asked — not  at  the  thne  o 
hia  examination.  Sappeaa  ae  had  never  been  asked  the 
questioav}  That  is  aunly  a  mattar  of  evideDea.  ( Sta^ 
Crim.n.248).  [PoaaeLaB^-4tiaau,abjeetioB  tova 
iadiflt— nt  if  every  it^l^la  o<  it  auiy  be  tcoe,  and  y«t 
tiwpnKawbainBooant.  If  a  bankrapt  aubmits  to  ba 
exanuned,aBd  no  aueatiimia  aaked,  Idmdit  vefy  nmcfc 
whether,  by  his  silence,  he  is  guilty  of  ftlony.l  Bm 
v.ilKaMii,(2Leasb,a96>.  [Owmm^  J.^the  words 
in  tba  indietmeat  are,  **aitfaa  timaof  tha  emd  axami* 
nation;^  thewe«dsof  theaataf  FlR'lianieBtare,**upaa 
Bvch  examination."]   The  qneitioa  i^  whether  the 


bankrupt  haa  not  lb  oaak  upoa  him  to  diadoaa — "  dia* 
oovu"  u  the  ward  of  the  act  of  PariiamnM   all  tha 


roperty  of  which  he  is  possessed.  (  WriM$  earn,  3 
leT.&H.  892;  iitev.£bM(M,(7a&Cr«3).  As 
to  the  point  that  the  indicftmant  h  Mp«^Mot,  a  atato 
of  &eta  may  bo  aappeaad  eonsislenl  with  tha  avwment 
ia  thanidictaMBt.  {ftMiwff,  JT.— May  we  not  aappeaa 
aatate  of  thiagi  ffwurirtant  wMs  the  priaaiNi^  inB»> 
ceneeT] 

PouocE,  C.  B^Wa  aiB  all  of  oainioB  that  it  h 
un^pUMUe  to  got  mvt  tiUa  otjaofiaa-  —  (hwriift'sii 

COUBT  OF  ADMIBAUT. 

Pra(t^»-^Reammalim    Witunrnt-  -3  ^  4  VkL  a  61^ 
#.7. 

/a  Qua  wlffv  the  PUadmga  tiex  Hat  the  Bridmai  ^ 
cfrtlo^n  PenoM  u  essential  for  the  Ikeision,  aad  tkam 
Parsons  wiU  net  mate  Affidatits  in  the  ordinarjf  Mm^ 
neTf  the  Chart  will  tatmakoms  fa&sM,  smd  when  i^are  tfa 
Oiwi  thiy  will  bs  subject  to  ExaaUnatumy  Oross-mmi' 
aoffba,  md  Be-examisMtion  Igf  OoimsA 

Thia  was  an  ^plieation,  on  behalf  ef  aaUvma,  to  da* 
oreeasubpflena  ageinat  four  pntoaa  to  i^ipcar  ai>d  gin 
tiior  evicMioe  on  the  act  oa  patitioo.  Tba  ctKuaa* 
staaoes  oi  tha  caae  as  pleade«  weia  these:— Oa  tha 
moming-of  the  lSthHaBBh,I8ll9,  the  Kernel,  ladea  with 
a  genanl  cai^  got  luen  the  Cortott  Sand,  off  Lawe*. 
toIU  She  was  bearded  by  tba  pvessel  eeAvai^  whoasi 
howsTcr^  tha  maater,  who  was  u  a.  stata  of  iatoxic*- 
tifln,  at  first  lefiaBed  ta  enpl«7,  bat  aftorwards,  ba» 
coming  more  alive  to  tha  dai^cr  of  hia  sitnation,  ha 
gave  up  oharp  of  tha  -vsaasl  ta  Ikem^  aad  by  their 
exertions  hi  I^riitg  oat  and  heaanng  apsa.  aachora  and 
lightewng  the  veasal,  sfaa  waa^  on  the  evemog  of  tiba 
2Dth  March,  gat  off  the  aand>  and  eafe^  moored  ia 
Lowestoft  harhour.  During  the  time  salvoia  wan 
on.  board,  a  steam-tug  from  Yarmoath  easae  up,  tta 
crew  of  which  endaarvouvad  to  force  their  aervicee  tm 
tha  maater,  bfit  which  be  declined;  aad  thadaAoeaaat 
ap  by  the  evnen  wa%  that  tha  suvais  imprq»eH^  ii^ 
tenetad  to  prevent  tha  amsloymeat  of  tk&  ataam-tu& 
fbrthatif  shabadbawflnq^yed^ahacDald  havatowai 
thaTeoHl  ofimthaata^diiMtf:  aad  (hat  thai  aav* 
TicaigC  tha  aaban  wa  ai»g  uttMiiri.nkh ' 


sMe  of  intoxication.  Among  the  pohuui  who  were  on 
bottid  the  Teasel  when  on  the  sand  were  Means.  G.  & 
Son,  agents  for  Uoyda,  Mr.  G.  S.  and  Mr.  W.  J.  W., 
merchant,  all  of  Lowestofl,  and  who  omseqaentty 
woald,  it  was  said,  be  able  to  give  important  testimony 
as  to  the  position  and  danger  of  the  ressel,  tiie  oondnct 
of  the  several  persons  engaged  in  the  service,  and  the 
condition  in  which  the  master  was.  Mr.  W.  had  made 
one  affidavit  in  the  case,  but,  on  being  applied  to  to 
make  a  further  affidavit,  he  declined  doing  so  anless  he 
were  joined  in  it  by  Messrs.  G.  Those  gentlemen  re- 
fused  to  make  any  affidavit  on  behalf  of  the  salvors,  on 
the  ground  of  their  having  acted  as  agents  on  Iwhalf  of 
the  owners. 

•Temwr,  for  Uie  salvon,  after  stating  these  £wt^  and 
that  the  persons  against  whom  the  application  «u  made 
were  essential  witnesses,  and  referring  to  tibe  0  &  4  Vict. 
0.  65,  a.  7,  moved  the  Court  to  deoree  the  aubpcena  to 
isBue.  An  affidavit  in  support  of  the  moUon  depoeed 
to  the  application  to  those  persons  for  affidavits,  and 
thdr  refusal. 

SardiWf  for  the  owners,  did  not  oppose  the  motion, 
but  asked  the  Court  to  intimate  its  opinion  as  to  the 
manner  in  which  the  examination  of  the  witnesHs, 
when  produced,  would  be  conducted,  and  whether  by 
the  Court  itself,  or  by  some  person  appointed  tax  the 
ptupose  by  the  Court,  or  by  counsel,  mA  with  a  onws- 
cjwminawm. 

Dr.  LusHiROToiT.— The  first  question  which  the  Court 
must  determine  is,  whether,  under  the  oircnmstanoee 
of  thb  ease^  it  is  proper  and  fitting  that  a  subpoena 
ahonld  issue  to  secure  the  examination  of  the  wibiesses 
whose  names  are  men^ned  in  the  prooeedings.  The 
3  &  4  Vict.  c.  65,  s.  7,  is  the  statute  reUed  upon  as 
giving  the  Court  power  and  authority  to  cause  wit- 
aenes  to  be  examined  vivfc  voce,  if  it  shall  think  fit. 
There  is  no  doubt  that  such  power  is  conferred  by  the 
act,  provided  that,  upon  a  review  of  all  the  eiienm- 
atances  of  the  case,  the  individual  bstance  in  whidi  the 
application  is  made  shall  appear  to  be  one  In  which  tiie 
Court  ought  to  exercise  such  power.   Of  coune  power 
is  iwt  given  for  the  judge  to  exercise  without  due  dis- 
cretion; on  the  other  hand,  if  the  case  requires  it.  the 
liberty  to  refuse  to  exercise  the  power 
triiich  the  Legislature  has  conferred  upon  him.  That 
narrows  tlie  question,  on  the  present  occasion,  simplv 
to  thjs-whe  Jer  the  facts  stated  in  the  act  on  petidx^ 
ai^  in  the  affidavit  of  WJlliam  Seago  are  suffident  to 
induce  the  Court  to  conclude  that  it  ought  to  exercise 
this  new  authority.   It  would  be  naeless  to  go  throujth 
all  the  facts  contained  in  the  pleadings.   jThave  read 
all  the  papers,  because  it  was  necessary  in  order  to  form 
an  opinion  on  the  case.   One  of  tiie  most  material  &cts 
put  In  issue  is,  whether  or  not  thb  veaeeL  when-  lyin» 
on  the  sand,  required,  for  her  safety,  tiiat  the  <»rsS 
Bhould  be  unladen,  and  what  was  the  real  condition  of 
the  master,  who  is  represented  to  have  been  in  a  state 
off  intoxication.   There  are  various  other  foots,  which, 
although  litinted,  I  do  not  think  it  necenary  to  re- 
OBpitnlate.   The  act  on  petition  contains  express  re- 
tomee  by  name  to  the  individuals  now  sought  to  be 
ttmmine^;  and  Mr.  Seago  states,  that  appUcation  has 
been  made,  and  they  have  refused  to  give  their  evi- 
dence by  affidavit  m  the  usual  form.  It  really  does  ap- 
pear to  me,  that  this  is  one  of  the  oases  which  the  Le- 
gialatore  must  have  contemplated  when  it  passed  that 
act  of  Parliament,  namely,  that  when  parties,  in  denial 
of  jusUce,  for  reasons  which  may  appear  to  them  satis- 
actory,  refuse  to  come  forward  and  make  a  sUteroent 
of  the  facts  in  issne,  and  so  deprive  the  Court  of  that 
OTidence  which  may  be  essentially  neeessaty  for  the  de- 
ciBon  of  the  case  according  to  the  principles  of  truth 
and  justice,  the  Court  may  ooihper  their  attendance. 


—  --—o-w  J  — -,.™-™  wsGuawwanui 

part  of  the  owners  to  prove  to  the  Court  tkii  Am 
wHnMaes  ware  ready  to  «eme  linrmrd  sad  nb  atf 
davH  in  the  ordinary  fonn.  the  Cevt,  seaiif  ifeiM 
▼enienee  which  may  arise  nmn  the  exercise  of  b  M 
would  be  much  dl^oaed  to  kvtii  canying  itid»ta 

cution;  bntasthsreisDopnispeotoflisviiwatM 
of  their  testimony,  axeept  by  exeitiaiic  tfiii  pm 
think  I  am  bonnd  to  do  H.  Barii^  nt(U  Se « 
liminuy  question  as  to  the  proprie^  of  iicv 
sQbiKpna,  the  next  point  is,  m lAat  modeftiCiB 
will  execute  the  act  of  Parliament.  How,Ii)nA1t' 
not  vaiy  eaiy  to  come  to  a  detemdoatim,  It  lest  ■! 
out  more  conndention  than  I  have  had  ss  tffnad 
of  giving  to  the  case,  amd  witlioat  the  faorfitf  A 
cnsrion  b^  counsel,  as  to  what  was  (tw  mkt  hlii 
and  meanmg  of  the  act  of  Patttuaait«iAiiM||i 
the  mode  of  examination.   But  I  will  nallaVi 
section,  and  tim  state  what  is  my  pnMt  ifiM 
nnlsM  it  ean  ha  altered  by  aayttaiafsM  brcsndl 
eithrr  ride  aa  to  what  la  the  oorreet  mod*  ef  eeeAife 
it:*"**  And  be  it  enacted,  that,  in  any  soit  dcpeWbj 
the  s^d  Hig4i  Court  of  Admiialty,  we  Cvoi, if 
think  fit,  may  summon  before  it  aad  exsiHiDi,v(aB 
to  be  exuniaed,  witnesses  by  word     mmAT  H 
evidentiy  loolcs,  and  can  look,  to  doUud;  da  41 
viv&  Tooe  examination,  aad  it  gives  Ae  €otiif  tk  piai 
of  examtnii^  the  witnesses,  or  oaaaag  thai  to  W  ril 
mined  by  some  other  person.   It  is  perfecU/dltfA 
to  whether  tiie  examlnatlm  TiTft  veee  lAiB  It  IMI 
examiner  <a  by  counsel,  or  by  any  etiamMk  W 
section  goes  on — "And  notes  of  such  eridaiHUk 
taken  down  in  writing  by  tho  jadn  « tt^M^  * 
by  aodi  other  paxaon  or  peraoaLvidiaaAiIiBBa^ 
as  thejudgeoftheooortahall  duvet"  WMri^r 
much  like  an  examiaation  aitiier  eaalalrf  ir  At 
judge  alone,  or  b^  anoxaminer  apyoiM^i^ftn' 
the  r^nistmr  talcing  down  the  evideaa  aittj^ia 
Yet  it  appesrs  to  me,  that  then  is  nottegiawij* 
of  Parliament  which  would  exclude  At  CenifMriti 
it  thinks  fit,  fhnn  directii^  the  ewmisitiiatottO 
ducted  in  the  same  way  in  wliidi  it  i>  oiAnte 
in  casee  at  Nisi  Prins.    When  the  Ccnit  k«W(tf 
ample  before  it,  it  would  be  eaoeediBgjys)*^*^ 
troduce  another  mode.   So  long'  as  the  CMrtfMH 
in  the  ordinarily  accustomed  course  of  bsniirfUM 
by  affidavit,  I  have  no  dispositk>n  to  distofb 
if  I  am  bound  to  ecmaaMaee  a  neir  counit  ""^ 


examine  the  witaessea  myadf,  or  caaas  tboi  tste< 
mined,  it  is  only  eonaiitent  with  juatieethat  tbc  flO. 
nation  iftiottld  be  attended  Wacro^enaoMtlDB- 
is  Tcry  tm^  that  the  Cowt  nas  the  pwer,  if  It  tu 
fit,  to  axamtne  the  witnsases  itself;  buti  sbnld  btt 
ceedini^y  relactant  to  exeioise  that  power,  bmuH 
should  not  like  to  take  1900  nvself  to  detaviM  vM 
were  the  proper  quc^onsto  be  pot:  ^^1^**^ 
length  of  this  ease,  it  is  probable  that  I 
many  questkms  whioh  comiBel  thoagbt  importat^ 
if  counsel  suggested  them,  and  tiifl  Covrt  adortea  M 
I  mighinot  nft  the  witneeacs  to  sn  ci««rttbit  w« 
be  satisfiwrtoxy  to  the  parties.  Thetsfefemytaipw^ 
is,  that  the  witiMttss  should  fint  be  examiMd  »r  ^ 
Jenner,  then  cross-exanuoed  by  cennsel  for  the  omi^ 
and  of  oourte  tlun  will  be  a  le-exanuiatKifl. 
Conrt  thinks  it  necessary  to  put  any  mestwoi  to  di*- 
dateaMiBt,ofooniaeUiriUdoso.  I^>»^ 
fromthoiitaationin  liisof  AswilaMei,lh8ttb9» 
speak  tndy;  and  if  they  are  wilSog  togi* 
dence,  the  subptsna  should  net  be  tskm  «»*»  *^ 
power  which  is  given  to  the  CourtBhoeM  w» 
cised  without  absolute  nseessity.  T)iecasemU,a«- 
fote,  stand  over  till  tlu  next  eoQit^r,  tint  thw  p- 
sona  mi^  giTO  tlirir  oridMiee  lo^affidmb 
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toMMvl  ^  filrft'wtfwrrf  .nuitniri  JjocA*  ■tPimdwy 

fHt  M  .1836,  y«  1889,  PMntif  a$aiffiud  all  Im- 
»f<d>     Skarmm  m  CkUitnet*'  U  ker  Ghiidrm*  m 

f*^9»  «md  oontinwd  M  wmm  tk«  JPt^tt  of  ti9 
^^mutAtmt^  J£40,  toimf  Uu  ^  CMimjf  Lmm  half 
i0^0ipirod^ I>^endmU  vktmnniuwd  tA«  Prntrnmakipt 

flittiee.    In  18ifi         ajf  tk»  Parmera  prvtataijf 

Anqy  tJhat  ik*  mm  Xsm  nyuk  mimimtiknd  m 
M  Motion  ta  du^Ut^am  Oritr  irf  tk»  Cmrt  Mom^ 
m.Pr^0iM^ 

E.tM«^  I'iaiiatif'aJSgvk^imMifitimifyfipnbaUt 
fm^t  Jt«r.  t**kt  ProlmUm     the  Jikndinttii  tk» 

lp(|k,iftai  «^  «Mf  ik»fnfm  Pmttjftomt  w  Mmpta 
jF.fc  Omt  ti^A,  mni  tiai  Okikhmmir$iMt.ntm- 

^iSip^tj&g  Grom4^  La*ke»<iim«mmikd. 
!■  SBtf  A  ooUnty  aoMEtiMnfaipr  «Had  ^^IOm iU- 
IM  DmL  CoupBBT,"  WW  ftnud,  of  whkk-  GlcfV, 
W»HL,BtMtMMi,  Borate,  jmd'ftOM  othm  «nie  U» 
Mm  ■■rtocn.    TtMN  mn  bo  inittw  mOiaUt, 

liMit  Mul  loM  aqndlT.  Xll^y  oMaiMd  «>liM^ 
Wtelrt  J«ne».l8a7r«Fi^iMt-ui  AltkMiH >iAieh 
«M«An  on  th«  MA  Jaaniy,  tSMi  FHwuIt 
UffMy,  Boinlaiid,  and  ib^^  Aed^altbrir 
MMlpm  c<«itfm»A  their  ahaif— .  Okaagtaafao 
u  tha  ownunfi^  orabme'mther  duna.  Iiti 
>  ynaaawl  waa  mada  to  -the  baaar  by-  Gkt^  an 
faChliMalf  -aad  tha  oUur  wrtiaatbanuitofaaled, 
tha  •xwmtonof  lina^,  Bawrind,  and  Bol- 
ir  a.  Kivtliav  Jeaaa,  to  comatwoe  «n  ^a  4xf»»> 
tka  tbcit  owavt  Icmm;  and  tfaia  anpaaal  inm 
In  teMfr*l8SBftl»  origin^  laaae  haytaer 
vafaiMaof  taa  partneiaUp  promrty  ««•  «p> 
tbe  aaasnion  of  linamy^  fliaiilwii>  and 
iHM  the  CM  part,  and  Ckgg  «d  tbaoMwr  in- 
ii4Mw  laaaaaa  on-tiw  othar  put,  and  in  i^ril, 
fta  aliMnM  af  Ika  ■nuntwi^  aa  nJnad,  maa 
Tort-of  lha  iMlinauhip  fiaria.  TtM  Htanatin 
rfaaihip  had-  now  anfcnd  ur>  Okgy  and  fiva 
aiMiiB,  in  aqnai  nxth  -Aana,  and  onthv 
_^Ut8,  m  fanawad  kaaaoC  tka  niaiBvaa  gMitad 
Mm  wt>  paaiica  for  i;mtm»if<fm  ytsn,  as  ft«a  ibe 
gaiaaaij  pmvMstlf.  In  Sfelvem&e^  Clagj; 
pUntiff,  Us -widow,  adminialend,  and  aan- 
-laa  idtare  fa)  the  .^oern.  In  Janaary^  ivm, 
icr  five  parties  intarcatad  amained  « 
^MnM  addiUanal  propaa^  Althan,  and,  la 
»Mh  of  Dmnber  foUovbiB,  ^ha  sama  partita  ob-' 
^aUaaa^aod  alaa  a<ctrrya»o»  in  te,afacftain 
IMperty  in  Boad.  Tha  laou  andar  all  tlM 
lAie  pmwdawBMony  p^  fcr  <th«  oobt^ 
.  J^^v*  wcra  pfov^did  oQt  of  wb  partaaidliplkiuni^ 
pivftta  ae^tttu;  iMA  itf  Aa  prtoartmrann 
AivUad  bstafasB  4ha  ^latartf ff  bmI  tiM'  Arc 
tfntud'paitiH,  n»  tD  JimuM,  IBttb  «IUB  the 
'<!  ttli  czpiiadk  jOn  «he^  Decnnba^  IMi, 


L 


romonuy  lease  w  memaeivw  moinauauy,  oi  ine 
mfaiM  comprised  in  the  lease  of  1828,  for  a  tom,  la 
mft  frtm  the  expiration  of  that  lease,  and,  upon  this 
baeomin^  known  to  the  other  partBera  in  April, 
1846,  Fishniek  and  Uasse/  exprewly  stated  that  they 
had  t^can  thU  renewal  on  tberr  own  private  account. 
In  Hay,  1849,  the  lease  of  1828  haniig  terminated, 
fliliwick  and  Maasey,  by  written  notiee,  disaolired  the 
partoerahip,  and  ealnd  npon  the  otiier  partners  to  iwn 
in  an  appofntment  of  valoera,  wiUi  a  vi»w  to  thdr 
themseLves  pTmshaBing:  the  partnership  stock.  The  plidn- 
tiff  rafbsed  to  concor,  and  Fishwiok  and  Mamy  bar- 
It^  now  obtained  exerntive  posBeaeion  of  all  the  part- 
nership property,  she,  on  the  0th  Jone,  1849,  in  her 
character  ot  administratrix,  filed  her  bill  a^nst  them 
and  the  other  partners  praying  a  dissolution,  and  the 
conaeqaential  partnership  accounts  and  administration 
of  the  property,  with  a  declaration  that  the  renewed 
lease  ought  to  be  applied  as  partnership  property,  and 
ibrareceirerandmanufer.  Anotaoeof^ motion  was im- 
Boediately  ffiren  for  Uie  receiver.  By  the  aflulavita 
«ubaeqnently  filed,  it  appeared,  (althongh  it  did  not 
appear  npen  the  bill),  tfiat,  by  indentorea  of  the  IMi 
and  Mth  FebmaiT,  1830,  certain  arbitiatoni  were 
pointed  by  the  plaintiff  and  her  ehUdrsn  to  make  a 
partition  among  them  of  the  freehold  and  copyhold 
estates  of  UenryClegg,  and  a  dlstributton  of  ms  resi- 
duary personal  estate ;  and  that,  by  ^e  same  deeds,  the 
widtfw  and  childten,  as  dowerees  and  coheiresses  re^>eo« 
lively,  eonveyed  and  suirsndered  the  freehold  ahd  ewy- 
hold  estatee,  and,  as  administmtrix  and  next  of  km 
re^MGtively,  assigned  the  **  shares  in  collieries,  and  all 
other  the  personal  estate  and  effeots  of  Henry  C\tim 
than  remaining  undisposed  of,"  to  the  arbitntors,  nv 
tbe  pnppoeea  m  their  appointment:  and  who,  by  an 
awara  dated  the  19th  Jene,  1839,  allotted  and  a»igned 
theiatsatat^s  **rtiues  in  collieries,**  together  wlUi  otbw 
propaty,tothe«hUdren  in  equal  ^aiea'abaolately,  fend 
alMltea  oertain  ettier  property  nneonnected  Moi  the 
ocdttsry  or  ttie  partderHiip  to  the  plidottff,  by  way  of 
partition  among  the  parties.  Tfie  defendanta  never  re- 
ceived notice  of  Aese  deeds  nntil  after  the  dissolution. 
Upon  the  heating  of^moti4m,Vios-ChaDG6lIwWigrsm 
made  aa  order,  whereby,  the  defendants,  Fishwick  and 
HasBsy,  refMiog  te  nndertake  t«  pay  iirto  court  to  the 
credit  of  the  oaase  oft»4lxth  of  the  profits  of  the  part- 
nersMp  nndertakings,  meluding  the  renewed  lease,  he 
refcrred  it  to  ^e  Master  to  appoint  a  receiver  of  snoh 
one-sixth  of  the  profits,  hiolnmng  snoh  renewed  lease. 
The  defendaata,  Firiiwick  and  Bfassey,  now  moved  that 
thia  order  might     disehstved  or  varied. 

W*od  and  ElmUy,  for  the  appellanta.— Flnt,  if  the 
pkiaiiff'were  apiroper  party  to  iue,  there  is  bo  eqaity. 
The  daim  Is  to  an  equity  for  the  partnership  npon  Oe 
new  Icass ;  bat  what  dmm  is  there  1  There  was  no 
agieeaiept  ior  a  paitnershlp,  and  nttfhing  binding  the 
partiae  ta^sUwr  beytmd  tbe  old  leue.  ^ey  were  all 
frse  te  maloe  fotnre  anuigementiL  as  was  done  upon 
the  renewal  in  1888.  Th«  defenoanta,  in  excluAng 
the  platnttff,  did  no  more  than  Cl^  himself  did  in 
ISSB,  iaekdndlDg  theexeeuton  of  Livesey,  Beauland, 
and  flelgate.  [ja/Aiiftbr-OeRera/.'^They  were  not  ex- 
eludsd;  they  were  "bought  out,  by  the  partnenhip, 
befave  the  new  letoe  was  giantedj  But  the  contract 
for  naewal  waa  in  WS6,  and  they  wete  excluded 
tlmt  eontraet.  [LarifJkamiiBor,—V(iA  they  ever  olum 
tbe  benefit  of  itTj  No.  The  original  lease  contained 
power  far  Mm  leaaor  to  take  tlie  maehhiery  at  a  vena- 
tion, under  whidt  power  the  new  lessees,  as  representing 
tfie  iesBor,  taric  it,  fH^Vs^  off  tliose  exeltided.'  The 
aUsgedeqnUyliilbaadeduponeeneealnent;  bntthere 
waa  aa  oanoaafaMiit ;  tfw  maor  was  faifbrnitd  of  the 
lUM  of  all  «be'  pMttai  lnltmHi,  and  tlm  Iktt  tta 


any  i-iiitity  the  jjiaintiff  could  not  assert  it.  She  lias 
parted  wilh  all  lier  inlerest.  She  sues  as  admuustra- 
tox;  but  wtiatever  uiterest:she  formeiiy  Iiod,  ae  aioA- 
j^ttTatxix,  paaeed  \iyi,iiie:9mf(iiuomU  The  leAse  And 

Ab  to  th«  Uan^  ^ikftvrilays  vnnaSnfld  wbei»,:tlifr  bill 

was  filed,  and  tjtfj  awpm"^  before  this  order  was  made; 
and  whatever. iAUnalflbe  did  possess,  eitlier.under  that 
lease  or  the  conveyance,  she  held  merely  as  a  dry  trus- 
tee. Such  an  iutereet  would  not  entitle  her  to  file  a 
bill  like  tliis.  Thirdly,  at  all  eventa  the  children  aTo 
necessary  parties,  and  thU  order  is  clearly  wrong  in 
appointing  a  rtceiver  in  their  ulisence.  Fourthly,  tiie 
plaintiff  is  too  lato ;  bht;  knew  iu  Ajiril,  li!46,  of  her 
lighte,  if  any.  After  tiuch  delay,  and  in  a  luiuing  cabe, 
can  she  come  here  for  relief? — more  especially  upon  an 
interlocutory  application.  {^Lord  Chancellor. — The  old 
lease  was  nouung  until  imuaxy,  1849.  It  wan  not 
n&til^IUr  tbie  tbait  you  diwlved  tbe;Bwta<rship  and 
.fjnjuded  be^;«Dd^flfaK,ftMlMlbttlI^-#«IM•3  /J 

f;fri^^-(^rA/(^<*tffl^^if^^  to  confine  tbek 
^pbSnTAtlini^  W  tiieiquMtion,  whether  the  plaintiff  was 
.tWpi'Oper  party  to  assert  the  equity  alleged.]  The  Vice- 
.CbanceUor  B  view  was,  that  tbe  plaintiff  was  the  proper 
party,  and  that  the  children  were  unnecessary.  He  iiiti- 
luated,  during  the  argument,  tlmt,  il"  hu  considered  the 
children  necessary,  he  would  ilirctt  the  motion  tostand 
over,  to  enable  their  heiii:;  inldci],  'i'liiy  ca-se  is  governed 
hySrototiv.  Ue'faiCi:t,{^,i<:.2'M).  Tiie  imrtneisliip  con- 
tnct,  qua  the  company,  is  between  the  plaintiff  and  the 
.fft^r  partcera  <«ily;  as  between  the  plaintiff  and  ber 
(jBw^AWjM^^  deed  of  «s8igain«ai  «»aa(«a  AiSQbrcqi^iiiot.1 

principle  applies.   There  are  two  separate,  coDtmctA-r 

,one  relating  to  the  entire  iiairtnersbip,  teai  the.otbtir 
relating  to  Clef's  one-Qtxw^  Tb«  test  is,  who  is  ihe 
le^al  partner  in  respeet  of  Uiis  OBe-sixtbi  The  plain- 
tiff became  so  at  Clegg's  death,  and  nothing  has  since 
altered  it.  Notwitlistanding  tlie  ast-igninent,  she  ettll 
oontinued  in  exactly  the  same  position  respecting  the 
partnershii).  She  received  the  share  of  profits,  and  she 
joined  in  the  new  leases.  Against  whom,  bo  far  as  re- 
spects this  share,  nitist  a  creditor  of  this  company  bring 
his  action  "i  Clesjly  against  this  plaintiff.  >  In  whose 
name  must  thefion]paItylBu«tbfar>a|E^fcttlB^l:CleMlyaD 
the  plaintiff's.  I  tEbe  chiicben  i^Bittldjiwit^^oiAed inw! 

anotAm  foL  eitiup  ftf  ;tiHMiipuri>QiMbj  .iVoe  evldttHte 
aaewB  that  tbe»  are  Atill .  Uu8«>.«BtMwiUB^alaija»  and 
liahilities  aiisinR  out  of  (be  pUiwOCahipwl  The  reat  aic- 
oount,  under  tne  lease,  of  1828^  is  unsettled.  The' 
plaintiff  is  directly  liable  for  it,  as  adminiatratrix,  «p«n 
her  husband's  covenant.  Then,  as  between  the  part- 
ners, the  plaintiff  has  continued  receiving  her  share  of 
profits  .■'inco  the  assignment,  and  is  she  nut  the  account- 
able part}' to  tliem  ?  How  can  the  children  he  made 
accountable  ?  If  the  children  had  liled  this  hill,  the  an- 
swer M  ouhl  have  been,  "  We  have  never  recognised  you 
as  our  partners."  We  admit  that  the  children  can  only 
get  at  the  renewal  indirectly*  and  through  the  acconiLts 

jS^twew  tbepattneza^. . Tha  wpeiialtiai^Matyjpiitfaife  I 
4^a8aQt«.  nSkiWiUi8H:(^t>obkutAMwA>'J^| 
OierMoiMittti^ir^  fhwidi  (17        810,  511)  weceft- 

pfllw^vtt  «k.«H0,  point ;'foiiMqueotl^  ih&  dbildnB.  can 

jpmili0^>wufjia,Ua3  -fiHtaeB<.7/Th»;baLN;«ittlii  .the 
ease*:  h  ..■>■-.■■ 

jEAHAy,.iaiTtply.— Properly  speaking,  the  plaintiff 
never  was  a  partner  at  all.  She  was  a  personal  repre- 
sentative, allowing  the  assets  to  remain  in  the  hands  of 
tbemr?ivii)iff.p«Ktn«4  who  becontaooo^atable  iK  tiuj 


Ullih  r  li.il' il.Iii  ■■.     iiut  till.-  ipi.Mi.ili  i-,  w'iiX  ia-'-yr  ■ 

iKfrheoaes.  >iie  ha^  Ms=i_;;iicd  away  ail  .her  iiwm's 
"sharea  ui  collieries."  Slu  irtnyltiaionAii  liiHiiBi 
39  is  a»y  other  petsooal  repnMflathMtriM  Mim 

4»U  ,ltTMHmmU<t!  iTb^lolfiMto  MhitAa«bi«if 

has  DO  interest  whatenw.i  "v  ^Tl'rttMiifcil 

dMUBfr  co-plaintiff^  for  ihifr  WMldbfc'ltiijMllw 

to  add  them  as  defeodantarwomld  amount -ttKuis;, 
unless  there  were  a  propez  plaintiff. 

LoRj>  Chancelloa.— It  appears  to  me,  thftl  tki 
dil^iculty  in  this  case  is  with  regard  to  tfae 
which  the  plaintiff  stands,  as  represenliili 
perty.    Jf  nothing  had  taken  plat^«,  tbsa 
have  been  a  very  simple  one,    it  appMl^: 
plaintiff's  hushaikd  being:  iengaacd-  la  a 
with- other  parsMusi  (be/  tookiAaeaB«iri&i: 
tain.«oa;t-muiai,  ifaqiAha«ipn>pa*a  of  :  tha 
He,  jd^ed  in  i  tBM.i  rST 
(bq  Q«»ti»Hi99«f;-Ab  I. 
th«<4  -bnt'it  m»i  hi^^i^mah 
partveisaad  the  plaiiitf{hlgHto<tItfrT 
pafrtnersbip  ytofitity  bej^g^Mi- for  tbe 
the  psitnerstup.  i  U'-tbtt  :ye*r,  lB4fi,  the 
haviDg'espired,  and  aAftW'leeee  baTiDr  ben 
some  of  the  other  partners,  withoyt  tlie  ptin 
plaintiff, they  a»,un]ed  to  themfcelves  tiie  ngiitt 
the  exclusive  heni.'fil  of  that  new  lease,  ^or, 
the  contract  tor  it  was  made,  and  the  new  IttB 
taken,  the  plaintitV  had  an  equal  intewt  Bjkttw, 
according  to  the  stiare  bsr  .bnabandnMh^lHiAliiV 
itbej&rm.  Theold'leasaiva0rtb«CMMiiiiiittMijr 
Alwmflaiegtaalwrt  tiglifcACtiai^aiii.'iii*! 
-»MAiW»g»wiiUMi^i«hiiiilh<iilMiiiitiifl)l£iig 

eoui^  u^jfbafi}iarkiealiMnaBt*d(jDtidlpfiiM 
a  leaae  cannot  t^aie  4fa«AMama<:tht  b«A««»- 

newal,  to  tbe  exclnucCR  oCilU'MtiMr  pntiaiiJg*" 
with  them.  At  all  ercntt^dfiteribe  pnsa 
there  is  enough,  in  Quit  yriiill  farin  iii|r 
plaintiff  a  right  to  say^i^I,-  baving  »  ri  ' 
that  title^  and  to  prove  and  estaUisbilst 
ask  the  Court  to  protect  the  ptoperty' 
fortheoming  fur  uiv  benefit,  iflaiaabie 
to  eatablieli  that  Iigbb."j-<1£  tba>rigfat 
libatiioali  «#ireB<baiiftf<iiMd^  «ak>e<t&le 
■in(arftn»(b«fe  ifuit  «4mmb  ttksbafaii^i 
all .eyeati^jprobiMB<M|jliLi)iiiiiwMl»li  !■ 
of  eiroHUflUrabffihiaQMK  doe*ifjiuift|ii> 
the  pRoptrt^ in^bti  jniamtfMdJ  Vum'iiiMi' 
Htying;f^yoUj  tbe«kii]d%\bbnttiaa<n«bt  touiBM 
at  allj.. because,'  altbottgb-  Yoa  afere  the  wp"«""2 
«f  eneef  the  leasees— one  oi'  tbe  partnera— aaJ 
you  yourself  have  carried  on  the  bnsinea  from  IfiW* 
1849  as  a  partner,  and  therefore  must  he  ncmM 
with  the  other  partners,  as  having  a  ."^i^?^ 
the  lease  to  that  which  your  huiband  had 
you,  in  the  year  IbSi),  assigned  all  y««r  ^ 
terest  in  the  ieasa;  thai  ia  to  snr^  yoa  eseatid 
.aiflgubeaity  b J  way[o£)dixiaon:of  Uie- 
tboaa  entitled  under  thaStatnta  of 
wUbh  you  gave  to  the  SUUnn,  wbo  wwe  w 
i^^tbK4v>4»«8«uw^rpvs  OM-Alw,^enta«_«» 


Uariog  Mip&rted  witb  yotit  interest,  m 
wbafcem  to  com*  here,  as  against  the  pjrUws, 
tills  as  part  of  tbe  partnotibp  property." 
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aTdwil]r«f«pi4M>  tbrt  Or  lut  Mt  kwt 

■ngHtMrmtlipb*  bUa  to  4Mttd«  hcvMtfof the 
^y, of mmay th> ywrtWHiMp 'pxiiietty ; '  Stettlbe 
^  psHM  who  ma  i6-  Ik.  "Thoif  4o-  ivIiMi  ih*  -M- 
ned  Ob  failmft  «8im«t  ^do- H;  tM^MW>«irfe»'no 
aigttto>;'tb7  taT«'iib  piNHy^  WhMevttp  >«Mi tiie 
dndtntib  1<  ittdiod^'  ift  luUt  Meett  ii  tin|d«  <ciW  )of  •  a 
vt  onMT  •e  pMpebtjT'OMti'liM'Ufajoctiof'  ^iirta«^ 
lip)  there  being  vitixakgnalhufT^f^^^fimnMif 
a  tte  feli«r«'«f  'lha  »dwiuU^  ytai  owuw  bid-  been 
iigned^;it<kni|li»^'be'B«bl/'th«t  the  Tl^h»to''tlM'b^ 
lit  of  ther.wnrikaw  «iMd-atora*  to  tbotfi"#ho' 
■MAOTtMe  t»  tbtUil«tfed"tAsK;<bat  thera'AMiB' 
wM'fc>aBKfaiti>T»ttip|p*at«Wtf  twyfooidftct-foiM^i 
i^ria%  yaffonaiJ.  'Batntile  tmjfcMflL-ai'of'iWP 
■Htlli»eAcH»!thi*ii«n  rrTboivWiiiJ  4Me^ 

BlMnhif  MtatoJ  Jtiwpr^itrtv'«Meh'iv*»-]^ut-Af 
M  ftMwMp'fatemtn  pirt^i  thfiiifew^  iaf  the 
atftbtotMlkM^aRdimU  i^alloabte  tb^  aMtM- 
Mtii0th*'JiMDerriiip4tfMv^lM^  an$-iRMltMif<«tyrid 
i»wtik^  oMld  k«Ufa«8BMiit  ofia«rtnuituttj  ^t 
m  coM  itVyM  irttl(;iMi'W  a  4air'«tllob  sIDb 
M/tiliibilit»it»ijrfhl«fe«b»  W  Mbjaet^  HMbM 
MtlfMiiittekftlOT'tnvtvmi^iBiditl^ 
MMitidatenit'«Mgt.iR«i  ikiDw^««<Hifti£'^  of 
*"tiHiMDdVBiiiHipdH»«f  MatisiMik'ir^mld'bie 
il}MfaAiidiiehifMtbahi«d>«*er'the  ^rto«  4))ittti«llD»<df 
',kMidfai(p>to-.tha;vplc»Tof  fdrt&Mdilii  i«'aoClll% 

nvihhi  >w»'^i^y*a»  ttimHii^'iA^' aj.  hiftwtii 
MiliBd>as>driiMlati^  istiivw  iwWiig'tblhWhe 

■Uj^deW^ai^  aaA  or-«>anaitU  MrtMnUlriw*- 
iHf  iMlitd>'ffor  -flio  |iwmi  gfi  «tfMUD|<'thik  aMlga-. 
Jh«4w«a*4iM«ed<trflAi'tlM«  ifttwMtLU«he'Ms> 

iiiiM  n  to  ftet  «hUdim  it  tt*  aajp  ahb  4lM'  •  noM^lwii 
M*'i>anitt«dihar>t»*».:  abroMdd  Mkly  wlMrto 
v^AiMmthtt  a(kidi'b«iOM«d  t6>h«^  hnaboU  &  lifs 
nrn^.T .  JiotJBMt  bsfaoged^  to  Ao'  hiMtenA  « -his 
Nfmr^flOKnit  iuUBoi  to  tiuKpvioifoUiMtlbuil  ttP'the 
rtindiitL  wldeh^iU^atioai  if«>4o  »1MriWWefflky' 


_    ,  •^rinibft 

^iaih^  i—h.  daWuirti  wwr|qt  but  4ttli«f">dMy>of' 
■Ml!  Mil IhuiUmMs iiyti tfWoe ■  W »Ttght.i<»  MaUn 
MipirthaiUptaMeitgri*  fTUatpMtMctfM^wtvf  the 
niUai  wtBld^  thmfitTV  it  'gWto'her  virtghfr  lb 
MaitidtftatfieiBewiMa^  WMit  «f the  baHoMMt^ 
tWtam.iVbatTisttkDurnw  W  tfa«  Vie»iOhluioMlor, 
Mibitf  tho-comet 'tUwv  thoogh,  at 'Mtlaight^^k 
Mb  M  4he  Tnis  9i%ht  l»'o&«wUei^-<faiH'.th«fe 
■Kfat>btta^difficakTb«tt«anfc«f  iatefMtv  "OttiAlAM- 
VtWxvtnteof  tIiB<lBtenit.whiok.«hv'hBv*tt<-tfae' 
it)M«h*  haift^pttfonny  l  4m  ntfsfiwH  tthkt"alH  tutfl 
liMMMylnWeh  Aa  bn  Mti  and  «iiUd>Moti  bwiL 
l>W!with. '  XhenfiMo  I  >thi»k  tb»^iMhaiiokttw^i 
PHi>%fa«,-aiid  that-lUa  aiotiai  maaH  hg  nAued, 
nCMtbi't'  ,  f!      -      ■'■■1.     .■  ■ir-*  ■ 

.i.Mt  •!    If  I  ,  ,1     r         '  .     1    '  .1/  .  Ill 

vw'Tm  ^on^rttwk  'GoxFAjntt  Wnntt«aiM  Acr^ 
'Utt)  itttt  of  Tn  Canbudox  amd  eosAiinnttf  lUn.- 
WrttuFAKT,  ta- parte  Marsh.— iV^. 7.' ' 

^f^'iktabtM  Aet^  the  MatHm  km»  m  ^irtAor^  (o 

<n«MMaao«V>y  <*«  In^gfMtg  k  ih»  OgUiai  Mem' 
9»,  liiafa«    tJb  QgUatitmtvm-  pntmaify. 


hy  Ms  Honor  Vieo^hiuio^or  Knight  Brneo,  beariitt 
Mo  ttw  8pi  AvgtMt)  194».  mhuthy  H  «S0  ordera^ 
that  tkrt  apttUflMioik  AvM  itand  over  imtB  the  flus 
tbir  otidtr  of  liw  CMrk,  ^thMt  ^pyejudteo  to  Btty 
cmeadon)  a»d  any  of  th«  MHiM  iMcMsted  might 
bo'  at  Hbuty  to  aj^ly  to  tMs  (Wkm  I9]«3r  mittfa(  he 
adriaedj  and  that  so  raneh  of  tho' lorter utaae  by Oe 
MaMcr  towhotn  thto  nutter  stoMMftm^,  beartngdate 
•thwOth  J«ly,  ISWi  1vhe#0by1t -WM  OirdMM,  that  tb^ 
KMstt  of  tbo  dieged  wutribotories,  who  ai^iMMd  befom 
hin^  Mtd  i«9io  ftAdedtmd  thMr  irpbeapAlMM  sifflHNtiH 
btffotft  uieDitlonwl.'Wb«ft  t*ii«d  afe  thcMinaftAr  diwotod, 
aMoAid  hie  jtaid  to  soA  ftO^gied  Mnlribtitorie«  oat  of  tin 
$mui»t'^t$m  'of<tbe  «ild  CompAny/ might  be  WM, 
Bll*M«  by.4in<BtfDg'that  the  «08t«  of  the  M  BM«ged 
donMibotorie^  or'  of  ti»  taid  SMmntClbkriM  Kanb, 


11*^  or  by  diiMtlfag  Ihit  «be  «t(t4  <do«W  ttf  tho  said 
t^%0d'eontribto«(MM,'«r'»f  the  'attta  S^  Cborifli 
''Iter^j  irticnikflsil  M«rof«8aM;'iQiKfttb«  patd'totlmin, 
-«?  to  th«  said  SanRi«l  Cbarlcfc  Manfr^'  T^We  stfd  VfH- 
Uva  Cook  iSpUis^,  tlMoAdti'ttiaUign"ftt-thtir  nuMer, 
«id  ^t  Bodt  -odstii,  when  pM^  ml^Rt-lie'alliMreA  to 
lilta  oirt  of-the  getteifel'>MMw«f  tb«  Mi«  <C«tn[Mli4'*  <tt 
^othhrwie^aeioigbt  bdjjtitt.  It  MlpwiMd  bythe^da- 
vits  in  wappMt  «f  the  tt0tten,'tlwtlhtt'oftitMl  niaaager 
lud  been  gvUtjr  of  ian  imgtklaoftf !»  ^^rettCMtlMLef 
the  Ust  «r  osMrMMtttriM,  abtl  ll|iM,:th«'aal«g«a  oOMri- 
'batotiw  havialif  aMMM  liMlintha  IfasMr^Seetdtng'tD 
twdoe,  theMasM'm''«h«gedrte  otmsiKpiMH)*  bfthn 
toagvlarlty;  ^heta  ft*  the<ftN*'^tldw^aMM«iM(l,  t»-  od- 
joan-  tbe  i^oeeedfaigi^'  fa-  'oKiAh  lo>  th«  oHetMl 
■swiaaoi  tO"Osmot  Uw  4r#egiterity^  and'  the  MUtar 
«nfvM«(  fcr*Ui«  coMa  «f  the  nHegid  ooatrlbfltoHeii  Wlio 
-jwd'atl«&ded>  in  themoMiei'aboveat&ted.'-  Manb,'«lM 
•r  sMh  alle^  MBttlbntoKe^  -obje«i«d  W  thM  older, 
«»ihe  gfouAf  that  tike  'gMeiil  'eeteM  «/f  fh«  CMnpany 
oqght  not  to  ttear  'tfis  oeiAr  of  tbto  «ffietal^liitti4;en 
n«gU0enee ;  b«t»  inoft  hinMMlettrb«fioM  Tieo<;lMiM!et- 
ier  l&lght  BroM^- hi*  B»M>r'>4ld:«M^illdc>OM^  to 
fteythe order.'        ■■..  !'./■.    -.j-,  .,r,TT-.!;, 

-A  AiWi' tft'MpiMft^-of  tln  'ln«tt»n^'*«ellRMd  to 
«ieti.9ai«^M6,']d^^lO*,  ud  loe"of  ibfr  JblA^Motk 
€oia|MBdee1ViM>hg-«^'Aet)ilM8;'MidbtotfliidMttl^ 
■itftwgh  node*i<y>OAuiteied^p<wwr'WWyea  byttto 
wt!  toi^  MeMHT'to  wdef  •M^  ^ftrfdl  nMakgMiwUMi- 
aUyto  pay  the  oeetr^f e»ntrMlt(MesilMdn«dtUoagh 
hiavwwdetetoMld  Bflrilgdko^  y«t>tfatt-fl«c^  jorledfe- 
-ti»B<WBB  to  boi  icwMoefid '  lirtto'  thees  Beetiem ;  bsd  1m 
referred  also- to  «eoM.6ft  Hid  6*iof  the Hatte  det,  M 
>ah*i*ing  that  tta«  wt  «orii«mbliied'  tbA  there  Aright  be 
4eBt»  t^b«  fatdln/eth*  ■ottcial'—iiBtiii^  -w^iiob' ought 
tiat-tohaW  bwflitoetrbd^  md  wliibb  b«  «ae  net  to  be 
MfaabvTsed  ont  of  the  MMte'of  the  Coupanyi- 

'^mtt  iiitMsffBnd'fiMAw^fortlWOffidal'iUttiager. 
•  •I'almef,  laiirebly^^K  thfrltMtMr'hde  not  Ihe'jtiris- 
di^loB  fbr  vhicfi  1  coiitshdj'thte'tsllbeivlno'fWrer  to 
vu^vthe  official  inJde^fay««tfB  #htobtbnnisb  lus 
Mgiigoac*  ha«*  been:  imiiyoperiy^  todorwd ;  fbraUori- 
•giMl  tarisdietietif-tii  tlnso  matlem  ha*  heeK-tekea 
•MtyAoae  thia€!4«iCj'aiid  tliik-OoQrt>e«n  only  do- that 
-eB«ppeal  'ivkieh  ih^'MtAh  oog^t  to  hare  done. ' 

iiM»  CKAHottXtrtt^TUs  oaeetiuM  entirriy  dependi 

Xn  the  wovding  ^^e  or  ParliameDt,  which,  it  is 
j{ed,  dvee  this  power  to  the  Mhster.  Sereral  sec- 
tions of  uie  act  hare  been  referred  to,  to  shew  that  the 
Uastenr  Imu^  theijwiidietien'CoatcDded  for,  of  making 
the  offieial  naflegevpay  4he  ooeta  of  pareons  who  hare 
beoi  impropciiy  ranioned.  The  meaeikt  qaeeU«i  does 
not  aifeet  the  pointy  how  flv  tlie  omdal  maiiagn  in^^ 


I 


Uia  mmbiuBflsncint  of  oosts  aotwlly  inoarnd  by  Awi, 
**MT«  Nul  «xc0pt  ncl^  if  any,  loMM,  cmta,  ohw^iB, 
iuma^ea,  and  mm  aw  m  iluul  bftV9  be«B  nndiiW  or 
iniurafwrbr  nuti^iMd  or  iaeamd  by  any  sQch  offioial 
maiMger.  Of  ooww  ha  Uaot  to  mm  coaUimproptrly 
iampiMd,  bat  thai  dot*  not  ooHtamplato  a  ainethm 
aalnat  an  official  nanagcr  to  payootto  to  othar  partial, 
although  aaoh  oosta  ware  inoafrvd  by  thoM  other  par- 
tiaa  in  conBe^aoee  of  irrtgukr  condaet  on  hia  part. 
The  Buteruht  vocticw  of  tha  aotf  on  this  point,  ara  tbe 
103id«  lOfith,  and  106th.  The  lOfith  aeoiion  is  qoUe 
jiwaial ;  it  ia  in  tbeae  voa'da— "  And  be  it  enacted,  that 
all  ooBts  shall  be  a«c«rtuaed  b|y  the  Master,  or  shall  be 
taxed,  settled,  and  adjusted  by  anch  persona  as  he  shall 
direct,"  &o.  Tb»  leavaa  tha  cmeetton  quite  open  what 
order  the  Master  may  make.  Upon  the  96th  saotion  I 
ban  BO  deabt,  benuae  npon  that,  according  to  ay 
ooMtrucUan,  the  Master,  in  additim  to  ^  powen  taa 
•nthoritiea  Toitad  in  bnn  1^  the  a^  ia  to  have  all 
powen  and  authorities  whioh  ho  wouU  have,  aoeotdiog: 
to  the  pnctiea  of  Ihia  Goort,,  in  any  matter  re&njBd  to 
lam  by  decree  or  order  in  a  snit.  lf»bf  tbe  pnetiae  of 
this  Court,  pader  decree  in  a  suit,  the  Master  would 
bftva  the  juriedlotion  whioh  is  here  eontended  foTy  no 
dmibt  the  86th  aeotion  would  hare  gixen  the  authority, 
hot  the  practioe  is  not  so.   The  mm  in  the  set  of  Pw> 

.  liansnt  seems  to  be  thio  that  in  taking  away  the 
orl^nal  juriadiction  of  the  Coar^  and  giring  the  ini- 
tiative ^  the  pnMeedings  to  the  Biastor,  it  ought  to 
hnve  given  aleo  tbe  same  jufisdiclion  as  to  coats  as  tlM 

.  Court  itself  would  have  bad  in  a  suit :  inetead  of  this, 
the  aot  hm  only  given  to  tbe  Master  auch  powers,  in 
ndditiea  to  thoaa  azpiemly  g?uran  by  tha  wt,  at  tbe 
MastmmuldhainbMiiniaradoaraBinaBuit;  and  it 
b  not  contended,  that,  under  an  ordinary  dacieo  in  a 
the  Mastw  would  have  this  power.  Thai  it  is 
Mid,  tt*t  the  103rd  seotkin  glvea  tiie  power.  What 
doeo  it  asy  1  "  That  the  general  coats  of  winding-np 
tbe  eatato,  md  the  coats  of  proving  debts  and  of  trying 
lines,  and  of  a3i  oth«t  natters  in  which  orediton  or 
an^  particular  contributoriei,  or  class  as  of  eontribs- 
tenes,  or  alleged  oontnbutoriee  of  snob  Company  shall 

.  be  interested,  shall  he  at  tlw  diaoaetion  of  the  Master." 
If  it  stopped  there,  there  might,  coupling  that  with  tbe 

.  Il6fch  ssotHMm  bo  aene  room  mt,  the  contention;  but  the 
■Hie  aectitm  goes  on  to  .i^Ti4«k  "  v>A  shall  be  paid 

.  «Uher  out  of  the  gennal  estate  of  inch  Comnony,  or 
oat  of  any  porUm  of  tbegeMralestirtOtArBbBllbede- 
Irfiad  or  eiedlted  to  any  IndMdual  eontributoiiea  or 
nliiwrn  nf  rnnffitmtnTinn.  nrnhill  be  mbjctt  to  such  set- 

.  ojfaatbaMaateribaU&vm  tiuM  to  ttan  diteet."  So 
tiuit  by  thia-esatian  the  oesta  ^  qnestson  are  not  ssily 
not  included,  but,  by  expreas  words,  othar  modea  are 
vaulted  o«t  fer  the  payment  of  tbc.coees  intended  to'be 
Jneluded  ther^  Upott  tile  whole.  tberofoM,  I  an  of 
opinien,  npon  thoooaslntotion  of  tbioxaot,  that  1  luve 
no  power  -fao  osder  the  Maat^  to  give  tbciM  oosta  pcr- 

.  aMMuly  agaioat  the  ^Bcial  unsgtw.— Order  ^  tke  Vie*' 
CkaimUor  ^mchmrged:  tAartrt  /tf tit  rntHm  nftu&i,  ibM 

ncmS  COtTBT. 

By  tie  Silithmmi  node  <w  d«  Mmitgt  0/  B.  F.  with 
X,CHmJSim  ^WOOL  Cemtob  mv  mttkd^  m  TVuK, 

/far  ktr  abtoimtelf ;  hut  if  *h*  ditd  in  hi»  Lifttitm, 
Itaving  Childrm  Moi  Uvn^  for  aU  and  fseiy  tit 
CiildrmyiHameiSi0m9»tiMtiotddapp#mtb3fI>ted 
^WiUtmd^iitntituUhemCiMUrtmlwnffat 
Mtr  JMtiatt,  tim  <mr,  Tktrt  tttrt  StBtn  ChUdrm  tf 
tkt  Mmrmt*,  SUmjofvimmniHi  Otir  Mttitr,  mSo 


By  the  aatUfOMnt  xuda  preriou^v  to  u.c  l, 
templation  of  An  Mliw^i**  a( -BjiKuaW  hmvk  n& 
Elltabetb  Cnthbartion.  sAn^TB#iI>g,  tbt^faail 
provision  for  the  said  EUgabetn  CatUcrtnaia 
the  should  happen  to  survive  hex  iatoidid 
and  for  the  issue  of  tbe  matrisge  in  cue  tli  . 
Bcrvivc  liim,  it  had  been  agreed  thtt  the  nn  of  Mtt 
Consois,  part  of  the  estate  of  Eliiabett  CstUt' 
diould  be  settled  upon  the  trusts  theninl*. 
tiotifd,  it  was  declared,  that  the  6"00/  Ccmsoh 
be  trniisffrred  into  the  names  cf  WilHamCuthl 
ami  Williatn  Thomas  Greenwell,  their  e«cit«^ 
adiniiii,Htr;itors,  and  that  they  Bhonld  rtol 
tJieroot,  and  ot  the  interest  and  pHMMdstti   .  ^ 
tbt'  -:(.U'iiuHsation  of  the  manisge,  upea  tni li Mtlj 
or  otiierwise  permit  and  suffer -the  aid  BudMra^j 
wieknnd.hia  awmwiitoioosivaapd  take  tbe  dwjr^ 
intnest  and  divi«»da,  forbisand  their  ohm 
benefit  for  and  during  the  term  of  bis  nitoallite, 
knmediately  after  the  decease  of  the  wd  flinsl" 
wick,  in  caae  the  said  ElizaWih  Cuthbartia 
survive  hina,  wpon  trust  to  assign  and  tran^thti 
C<ins.,l9  unto  the  said  Elizabeth  Cuthbertw^W 
eutors  and  administrators,  for  her  aadtb«Boi» 
and  benefit,  or  as  she  or  tliey  shonld  dirtct 
but  in  case  the  said  P^lizsbeih  Cuthbertwi 
port  this  life  in  tlie  lifetime  of  theeaid 
wifk,  leiiving  issue  of  her  body  o»B  " 
ohiltlren  then  Jiviuf;,  then,  from  aild.^  , 
tbe  decease  of  the  said  BamafaM  B"0"?\T?i  li- 
fer bU  and  every  tha  chili  ot  eJuU«n«  "•Wl 
nabas  Fenwick  o»  |h»hody  of  thessida-bift 
bvtson  to  be  begetl«H.  in  audi  t»^*^TfI 
portions  as  the  said  Elizabeth  Cuthh^HS  V""*" 
will  should  direct  or  appoint;  '^'JJfj'^^ 
that  there  should  be  no  issue  of  aoch  biaMttaiff 
living  at  her  decease,  than  upon  tni*I«  »»l*, 
aons  as  the  said  Elizabeth  Cuthbertson  w»  q jgf, 
such  dei'd  or  instrument  or  last  will  iUi«d«  W"B 
atid  for  want  of  such  direction  or  appwM—^* 
the  sinie  should  not  l>e  a  complete  and  enWiiff''' 
BQ.  iil  ni"  the  whole,  then  upon  trust  to 
fi("    .  IVmsols,  or  such  part  concerning  ^r^*^?* 
dir^i  tion  should  be  given,  unto  the swd  Biaui«* 
wick,  his  executors,  administraton^  St  saiSB^^ 
was  issue  of  the  marriage  seven  childrBn,t»o«w 
died  in  tbe  Ufetime  of  Mrs.  Fenwick,  hsrafiw 
twentv-one.    Mrs.  Fenwick  died  on  the  iTu  J 
18;r,  ieaving  her  husband  And  fire  chUdTettWrnTl 
viz.  Eiizabetli  Winn,  (the  wife  of  the  pliintiff,  ^UM 
.John  Winn),  Barnabas  Fenwick,  Henry  tenwicli,! 
ward  Emmerson  Fenwick,  and  Catlienne  Kq"'"- 
these,  Catherine,  having  attained  twciity-on^  "* 
her  father's  lifetime.    Banmbas  Feiiwii;k,  U» 
^ied  in  UViM>,  leaving  the  other  four  cliUdreaS 
Mr.^.  Fenwick  did  not  execute  tlie  po^JT** 
nifnt  i,'iv,*n  to  lier  by  the  settlement;  snaW 
now  argued  was,  whether  ail  the  cbildWIHil— 
vaga  wnro-  •ntittoito'tbo  AndkiOi;  taifwm^ 
vived  the  mother.    ,  „     .  ..j  ^ 

S^taa  ybi— i,fcrfterfrfBt«r,  0"*^!; 
the  five  ehUdna  who  anTivod  tfce  moUm 
tako,  in  deftnlt  of  wpoiniment.  '^^•V^*^! 
aae»tain  the  akana^hich  tks  ahiMm  b|ik»ittt 
death  of  the  mother  should  take.  Tfc^^'J* 
for  chUdren  living  at  thaMMHiod^  "^^'^lirt 
Fenwiek  to  deteimino  ths  staam ^Uoh  MT*^ 
take.  (AifTO«lr.PWai»,6My.*C.ft«*»" 

Pmrnt  md  £UtHtn,m»ti^  *''*T^T^t 
watruot  for  aU  tho -ohiJdMVWift*^**^ 
theiv  haiag  alifo  at  tbo  HufiM^^^ 
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»  QCWBca  ooiiami  wonia  oe  emiiraa  id  ineir  niareB, 
BAy  ched  WaWi  V.  WaHinoer  \t  Rnw.  St  H.  78) 
ilB  Wdodeod  r.  JSMeft,  («BiMr.  I«0). 
'-'iMd  lUireiiuM,  H.'R'.,  wM  of  opitiion  fiint  those 
ifjrof 'tito  chUAnn  who  snl-vired  the  ttotlier  cenld 
IftiB.  It  ma  true  that  tiien  iras  a  trast'  far  til  t)ie 
pNbefr;  btffthe  pawerirab  only  to  ante  !ri)te(<e  wen 
IDii«B  Uving  mt  nts  4eritt.  KMMd  to  tfeaota 
llrtMintttm,  ttuct  mlr  tlMWB  mn  t«  tain  who 
Vnd'  mbtter.  IftoM  «oaiil  Mka-taidtt  the 
Hit  11^0        the'oli^eets  of  the  povbr. 

^  Maxs^^o^h  v.  iBAPPBi.BT.-Vus«  20  andJu^  19. 
ftB(<ie»--7iU  84«k  ^rt^-^  «W  IttA  Order  JlAy, 

-IttHfras     motion  to  ieHn  t^  uidnled  UU'«ff  ike 
atftHi'wtilaxHy.  -nie  Iwrd  Glmaedlort  on  tfcf  IBlh 
9MMWr,  ia47i  rev«f^B^  tirt  thtdaion  of  tiie  Ont'b«- 
tf^mnlecl'  a  gemm  desmimr  ttt  <he  Mfi,  ^nt  he 
aHKil4t-m  to  pcurt^  gMitg  Imw  to  the  AMatifft'Co 
■MM«i»^byad«tigiMHleri;  (MSPMLrM);  Imt 
Vlfaw  ma  lhnit«4  -  for  mftkhiff  0Mb  aHtndtMBt';  and 
lMft-iai9i  JtUM,        tin  pliiiirtlff  «M«bMd  ah  vtAiir 
#«tattrto  iunead  Ms  bDI- g«!*enAy.  At  tlwdiMBf 
linrtkr,  one  out  oftheftnird«fimAmt9iiad>ttt  iiiMB 
WfHit^  «nd  did  not  object  to  the  order  td  ain«id ;  bat 
i»QrM»  other  dtsAwdaMs  had  not  ilni«ret«di  Uid'the 
MMtnpRoitiDn'^niadeontbrfrlMiImlf.  ' 
J.f.Prtor,  ftr  the  tooMon,  <\iaAArmia$»tttT<.  Dm>- 
f4>  We^  -p.  380),  IH  irbreh  «Me  tbe  Oowt'  decided 
.mw6ea«nd  Order  of  BCay/ 1045,  wu  not  confined 
;  toMtHtftty  ordemto  amend,  ntLl  that  it  «Im  extnid«d 
tftaifia  ifMicfa  ttte  CMnt,  oa  idlmriag>  ft'<dcniiinet, 
^tatetoflnretkd: 

:  "Olmtr'inKl  WliAtoar  coHCiaiM;-that,  as'^UHt  tlia 
cMWirtii  iwftg  hadnot^ayrw^rod,  tho  rialiitiff  im  en- 
-■MtvafttmmyotileM  oP  tMrMasheplBHtodi'imtll 
lipatfaiflieiitatHnm.  Tbewderof  tlnLbirdCSiaw- 
enly  be  (Miridend  hi  MMltj^t'of  m  «dkr 
and  cmiM*  iwt  prejwiioe  ■ttie'  rightrwkieh  the 
'bad-vnd^rtlM  gniMiJ  rriea'oftiM  Orart^'  The 
1  Mn«idhigttio  un  ha*  mmm  in  eem^taenee  «f 
'T1>^g  dM}^  tfr  takfl'oaf  npraeeMAtioni  to 
atod'ipCTSnis,  ftjrtho  putposeof  brii^lfagthe 
■pMieBbiffcwttheGenrt.  ■  • 
/.r»^Wi-^IiQM  Lawbdalb,  MtR.;  said,  he  thooshttt 
-ftfa^iar,  after  the  order  ibade  by  tiie  L^ChMn^ 
9v.  nving-  levre  to  amehd  by  addbier  partiee,  'fiir  the 
'  to  w  order  of'eotme  to  amend.  The 
^ongfat  tb  htnrappUed'to  the  CouH  far  le4T6-to 
'  Bd  lUt  ceamtfed  the-  hoiA  ChaneeUor,  trho 
■tNj^nktt  ttatt  ^  «MniUff  iMdld,  a*  « '^edal  ap- 
to  fftfedn^  be  Aow  antRIed  tv  an  ordarto 

t^l''K«)eralIyr  and-  he  tHianl^'tiltevfore;  oootnrire 
owiiinthe  pnwiA' an^teattOB,  Int  the  nMntiiF 
,  i|arth©'w*£ofit  •  .  r^, 

/VlOMBAllQhBBOB  OF  ENGI.AKB'S'  COUBTT. 
>     Jtam/CK  *.  ltiTKHaT.~t2V0».  Idnuf  l7v  . 
^  JTioJattfai  j?MlBwiaf.  h  ■ 

^>><M«^i«ariMiJtoi[^aiM(fo-li^tea)iii«.  < 

"wdtifendaht'  Dafid  -MteAn^  bad  been  ireamiw  of 
jTSS^ntionofBerwiok-npVft'-aNi^.anfdtbede^ 
KJ^Wwffl  Murray  hid' been  rtrety  for  hiia.  J^vid 
r^r'^  dhrmissed,  md  the  biU  vaa  !»««'  by  tile 
orBanriok^ptetfalfflWUa 


Triiusm  lamTVff  Bue^mr  vm\  ne  una  ncciTea  innu 
Dartd  Murray  the  sum  of  2600?.,  the  property  of-  the 
plaint)£^  hi  order  to  enable  bim  to  make  good  all  mras 
of  money  whItA  he  infgbt  be  called  on  to  pav  aa  surety; 
ood  pnyingtbat  the  deArndants  mlebt  b« ordered  to  pay 
to  the  plaintlffii  tWs  sum  of  SOOW.,  and-  might  be  re- 
etraitoea  fhim  pMfngiH^  H.  The  ani^er  admitted, 
that;  on  WUUam  Mnnay  iMeMng  notice  that  Darid 
ICnnay  ma  indebted  t»  the  corporation,  he  applied  to 
David  llnrray,  ^'ha  th«reu)>on  mrt  him  hrto  poaseation 
of  S300f.,  of  which  he  pAA  Sflaw.  into  a  bank,  and  re- 
ceived it  a  depmit  neeipt;  but  William  Murray 
'denied  that  he  had  any  reason  to  snepeot  that  the  monev 
wns  not  David  Mnrray*a  own  money.  The  -plainttm 
now  moved  that  the  deoumenfei  admitted,  including  this 
deposit  receipt,  might  be  produced  and  left  in  ooort. 
The  ^efendwita  were  wilting  to  produce  the  other  do- 
etnnents,  but  refoaed  toprodnce  this  Reeipt,  without 
which  it  appeared  that  Willfam  Han^y  eoold  nat  ob- 
tain the  money  from  the  bank. 

Betketl  and  Oaig,  in  support  of  the  motion. 

IMt  and  tewin^  on  the  other  Bide.-~ThiB  ia  mer^  a 
node  of  inrbovndingtiienionert  aa  *e  cannot  obtdnit 
widioat  tus  receipt.  The  piainttffV  title  ia  eutirdy 
displaced  by  the  answer,  which  dccdea  thkttUe  money 
is  the  pl^ntilb'  money;  and  as  they  eonld  nobobtunan 
injunction  on  the  ad  miaaioin  in  the  tuistoer,  tliey  attempt 
by  this  motion  to  eSwtt  their  pnipeae.  We  an  willing 
to  oJIow  an  inspection,  or  to  furnish  a  copy,  l^t  we  sa^ 
tbey  have  no  light  to  Impound  oar  monev  by  this 
means.  Let  them  mOvO  for  an  injunction.  Fertnerly, 
provision  was  made  far  rt^rtiing  the  documents  aftar 
tfaey  had  bem  ItiFt  a  snScbnt  time  in  court ;  but  that 
is  not  the  practice  now,  and  the  docmawnto  may  remain 
an  indefinite  time  in  couttl 

VioB-CHAivcKLton.— It  aeens  to  tne  the  Amplest 
■tiling  in  the  worid.  The  bill  atataa  a  partlealar  oaea 
as  to  the  mOney,  for  whitA  the  doenment  is  add  to  be 
a  eecuiTty.  The  nal  qdieBtion  does  not  nlato  ao  roadt 
to  the  document  as  to  the  rtehl  to  cl»  money.  Then 
the  bill  represents  that  the  delendatit  has  thiftdoaumeat 
in  hia  hands  relertlng  to  Ihe'raattenin  theeanse;  and 
tin  consequence  is,  that  the  motion  to  prodaoe  must  be 
granted,  and  the  deftndii&t  may,  at  any  time  after  the 
docmnent  has  Veen  a  competent  time  tat  the  po— eerion 
of  tin  CoQi^  ask  to  have  ifretnnnd. 

^UBCT  K  I)lCKsiLi— AoO.  20. 

Am  JjMwiir  P.vmma  Jfrtrlaaawj  mmd  Itac  «  ae^ 
mimlMt  WM  hit Mmtt^UM  mtglmma^  Ptmf  4f 
hiM.SisHmtmm. 

Wkgr<6y4n  a  Smt4m9litKtmL  iy  TS^OMtorav  d  apaa 
tt^eited  titat  Ome  0/  eitf  Plaiatij^  koA  not  pnmi  hk 

The  bill  hi  tlAs-ease  v^arfiled  three  credifon  oTa 
testa t<yr  for  the  admfitiitration  of  his  estMe.  The  debta 
wen  not  admitted  ^anawfsni  Thedtftt  to  PeKcy 
was  alleged  to  be  on  a  promissery-note,  dated  tbe'96tit 
SeptemtMr,  1883^  and,  laaadarto  prennt  thisdebt  from 
bang  barred  by  la^  of  time,  nc«pts  for  interest,  in- 
dorsed on  it,  in  the  handwriting  of  the  testator,  and 
signed  •*  Winiatn  y  Pearcy,"  wen  piOdnted,  and  an  af- 
ftdavH  was  madeftat  Peahsy-ms  a  uarksnlaii,  aid  that 
the  signs  or  narka  mi  iSnti  ptomisMriNiiote  wen  n- 
apeetively  tfaenaAolr<eigft«  WtiKan  Feattiy^  aaed  by 
biiit  in  place  «f  a%nhig  hiri  luaue.  vthar  dbbbi 
■wen  not  diluted  at'tbe  bar.  -  '  ' 
and  i%eMf,  fwthe  Mil. 

J}fed  and  BikimM,  ^«ni»«f  (hedefeadants,  «on- 
tended  thatPtany's  sittnatate  was -not  nrffideiiUr 
proMd,  aa  ft  woi  bupeasiUe  to  aweik  t»«uatk.  -  Hn 


jblndtt.  {Mabepmet  Ti  Hi^HHwrn^  4  Rom.  M4;  M»* 

«N>  r.  IFUoM^Cr.  &  Ph.  flSl). 

^OfV,  for  some  «f  the  pAlrticBt 

Hu  HoKOB  obwrrcd,  that  the  <mly  diMStion  in 
«Bs,  whether  the biH  diMrld  be  amended,  by  nukiawit 
^  hiU  ef  the  plaintiff;  whese  debt  was  vddritted.  He 
oonM  taot  eey  that  he  lemed'  in  ftrovr  of  Ihia  objeetioii. 
In  the  first  place,  the  deftndant  hadnot  takm  this  ob- 
jection by  his  answer;  and,  in  Uie  Mitt  place,  irhen  a 
Witness  aye  that  it  istiie  maiV  of  WUHain  F«ucy,  hiv 
Honor  thonght  that  mflSciiuit. — Umal^ttori*. 

V^KS-iBBANCSLLOR  KNIGHT^BRJereE^^iOOUBOV 

Smith  r.  N.W—^priMd.'''         ' ; 

v,tj  t,.,  J.      Rifiht  of  Retainer — Excmtor.   

'J^^uaOor,  who  has  renounced  Probate  of  the  WXS^  ts 
^yflfit  ttUiiled  to  retain  a  Debt,  dtuta^tt^Jtofltfhe 
■'  :<br,  out  0/ Assets  in  his  Hands.  ' 
-  TliiBwas  a  creditor's  suit.    A  te^t.ilMr.  I)y  his  will, 
appointed  two  executors.   One  of  tiium,  ^^  itlt'ttle  asa^t 
oC  the  other,  reotived  900^^  part  of  the  assets,  and  aab^ 
IMpieiitteireDounoed,pxebate,,and  discUinud  th«  tnuM 
«C.lh«linMM.  jDaw  «mr  ttfwv^  pcoved  the  will, 
tfttqtiM  .iUA)  90Qfti/,  but  the.ireqouiMUis  exeentoK 
cUmed  a  right  to  retain  out  of  ii,ii,«w  inmch.  he«dt? 
rai»  and  the  other  aU^d.«W  noty dfia  to^biiQ 
the  testator,  and  banded  over  the  money,  Jfln  tW 

Temple,  Baeon,  Malins,  Lorat,  Barber^  Gla$af,  xoA 
De  GeXy  for  tlie  several  pailii 

Knight  Brlce,  V.  C— 1  am  of  opinion  that  the  r»- 
nonnctnK  exMntejriniuat  mfqnd  the  amount  xetfwred  bjr 
tin^  Under  tha:'ciwwiwnt>ncc^  he  ha«,na  iJghti  of 
MtaiMT.  ■   . 

A  ISmi  «Mf  KnlMM«»  Onu*  <o      AMMm$  tf  N.  I^ 

Cdramtlammt  and  wile  wm  mUhi.  td  Smaim^ 

■  /wwiifarfw g^ftw     tka  PanSu  mtkltd'in  JEUmaSai- 
«Ur.  «»  Orwr  wft  mads  fmr"a  2Vmi^>o^  a  Skmn 

This  was  a  petition  praying  tlie  transfer  and  payment 
of  mf-fmth  of'^Dnertnird  of  a  mm  of  Conaols,  ^4  of 
caUL  arinng  from  dividends.  (The  will  of  the  testator 
in-thia  cause,  and  ttie  factti,  nre  set  out  in  the  report  of 
Hvtchinxon  v.  Townscnd,  (2  Kee.  fl7S)  ).  The  claase  pf 
survivorsliip  extended  to  any  Accrued  ««  weirw>on)^BlH 
ebares.  One-fourth  ]>art  of  E.  U.  Hotchinaottt  share 
^■#88  carried  over  in  this  cause  to  en  RCco(int^*1btifled 
*  tiie  a^unt  of  the jilajntiff.  Nutty  Lambert  and  thoee 

L  deter  W, 
ty-eeVenj 
^efthe 
'wiiom. 
under  the 

h<'.'6r>tiiMi%ftd"aied;  and  was, 

  -  -  ^         W^'€MlgA''«*»y  Barton. 

futty  Lambert  ^as  t<e«lallV  dead,  snd  en  her  deo^se 
■the  defendant  George  Gray  Itarton,  as  such  icp^eeattCfc- 
nre,  became  entitled  to  one-ninth  of  a  third^Tthefottd 
^  carried  over  to  Nutty  lAmSert'e  account.  Mr.'Bttrtcta 
^ttow  presented  a  petition  praying  tlie  transfW  and  p*iy-, 
tnent  to  him  of  his  share  of'the  stock  and  Of. tile  6Uh 
arising  from  dividends  accrqed  since  NntW'LMAbeit^ 
^ac<je«se.  NopMtTlttUi%t!eri'Wi¥«diif»6it&beti^^ 


^IttirviTed  her,  a*fS 
festator'a  will,  and 
represented  by  fte '  C 


claim  «si  «ar  an  tiiipuit  «nit'«<teiM^iiiiBihiLlb 
whole  Af-v^tch  WW  WtaooHiB^.tthrt'ttiaUw^ 
dded^  <ha%  nndur  ■jmilifu  rtiiThiaafanriri  aiiiiiii0| 
be  iMtatntwdinnanv  oE  *hd  TMiowcBliUte  f^raat 
of  hianliqoM  iUra,  aidl  ^iv^^-mmmpAM 
sppUaUe  i»>tfae  M»  WifC'petiftnsL  BsIrM  to 

(3  ICee.«7ftk  «nd;JMaMnbMtiv:(3^P^M> 

Kinan  findc^  Yijp>«-4IlM'iUste!haiia|W^ 
tbsrfaAto  «nd  llu>alateaie  ike  'h^ft  i^mmim'Sm 

ardarj""'  .'■"*'■■- '"'  ■'■  n  I'l  \i\">:u  re^\  i-l  eliij- 

iSMltaMl  XdfcJft*  <StWjOft -Offi^rfe  H 

  I  ■  '  jrH  WlBlMl-i   jfliyPr-i).'  Ik  -J-^-- 

OmnibMU  ^MMtm  nwfcwa J«teii  tf¥  f  ■  Ihw 
tfdtav  M'flte  4Htii:f.'hiit^SMmihtitilii>  mm^mm 

1FM»'«a«%m{ttiktttaied-*9i4}n4niiMsiMna 
«f  tjtf  ThimUM  ^  Bi'  Umtaf  iStMU^  >  Ar  ■  !*■ 
ftrtBibM'df '•:ciAhtMfcti»**lw  pme^b^^Mtm 
pirtty.  -UftpbeMMd'ai^te'ni?9SirWilU|«««^  ' 
Stn^,  ajfef  UwbtsMt  jyafcjatfAfeeatoa  t  i^M!** 
nant  in  tail,  of  the  Puddington  estates,  iiM^ 
^-WM^mat  hi*'  fe«aidlW*  ■''Jii-  HMHjf^j 

#ttilWMBs^  tMUrM  iStWIUJWWwo^idBdsi 
tbe-«»kW'f(JW.^*.^«V*Jf''«li»'»*i*»*|»^ 
httid-iKi  im^lhfetttattt^'wIA  MieioiiiwMwwW 
appttintw;  «n-<J*uW««l«'itf  b4ta*rf^«^^ 
CM^'  0dnsb11dat«d^3Uk  Aa&illMli'W  ki  lAir^ 
InMalifitfftttf  «t**i«ii*'wwi1h«<fc'yi<»''J^'^ 

bdt  bjf  Ma  wto 

hMM^  SM<tlMUM  8t<«tanrS<«nIsy;  iln 

the  6rtW^lto'«!iiH(Wii%»^^  " 

j)os9rtsltttt'1i<y'«h!e'Jp«!i4toj!^  '^^*f? 

Uemeh  WtWj  -appbiatWlHa'JtWardians,  wh^ 
ill  the  fiMtrfmeirts,  by  Instating  monev  ansin?^ 


the  rents  of  the  Pnddirj^^on  estates  in  ths  pn 
t)f  stocl*,  iiocrtrdincr  tf>  tlie  contract.  Tbws  Wg** 
were  made  diirinp  the  life  of  Sir  WiUia«ead.«iMg 
the  inl'ancy  of  Sir  Tliomaa,  and  the  last  fa^P*?.^ 


paid  in  ]9(f2.    in  otiiiuiu'/,  ■■— — rj. 
t*fenty-onp.  and  in  August  foUoWiwi  he  •""•"•^ 

withthtft^WMfc<MI^<Wl  ndm 

yeariy  and  <4tiiapmi»fimm^'T^^  ^^"HiS 
all  the  estate, 'righftstJllB?  i*rtfeT«*i,  nw,  1»W 

■Claim,  and  dem4«|HAi*soev«-,  hoth  "T/ST 
equity,  of  himv  thcisM  Sir  Thomis  S  Msi^/gg 
of,  in,  and  to  the  same,"  to  the  use  of  '"™J*||^3 
with  remainder  to  the  use  of  his  fiRt  and  """tJJJ 
Iftil,  M-ith  divers  remainders  over;  ^^'^'"^^^ 
TeleaM^  he  covenanted  for  the  titU.  ans 
(states  were   free  and*  elfeari€£cul'A«l» 


In  Januarj-,  1«04,  Sir 'ni«<f>^*j 
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1^  madeSarUtlMKltheiMHe  -ot  nSeamiv  ihttoimati 
lata toi:  -Sir .aaMttin  imieWjoMa  faia  nUkmciit 
vilfanhki  gaU«tiBii^"ui.L which  !aUowaDo»fKtot  madar  to- 

IttMsK.^'  Jmifae  jeiityt<p£.th*  fl*W«fl.lii«'aoEMintB-of 
■^ftiiwli  fl>nrft«ii.m^aiBifco£the  l*n*»tte'i»iera  hepi  wholly 
'  Kf0tm  M'iiltfSittLftranvthetaocnAteal  thetentB-pftid 
'ttttMitoiiMrtau..  Iibalillh^ldiaM^iitedia^ 
^tfthili—griag^  PCtUuilMlt  1lMT*tiMuit»  finlmlilabtt 
wrwanto  for  pasrment  of  the  rent  iwerred.  «iidialn> 
Iff  the  payment  of  the  redeemed  Und-tsx  aad  all  other 
'-Huca.  All  thftiohfciy  iivlUQ.«f  iIkiMN  were  inva- 
<  tfaUfiptfd-^  tfae^taMsta<to>th»~ta»4alteUtet«{>%ltt 
I" fiitnct,  uid  thom  .mtt  weivtaAeawftd  for  by  him  to 
i«|hpffte«iafc>  tghA^  'ytafr  t«ot  mds>C-  Uw  mttri^ 
uHatito  ShtooAwb^i  M.  SUttlc^wiid  Rowkad  fintegton 

illliA.a»  ^Mdb^Nthe  FndiilingfoQ  Mtatas  M.Mte.not 
lli^#^rf■MiaA^a<^^e■^dftt^^  the  PHit-^hargwH*  lien 
■ttfiudr«tm>oikvaUi  tliB'fttdduigttfD'ystaiM,  liqth  aettled 
wWi^nniiiMfcHidj  \taihi»eeetnd.»on»  JUnKlandiglBfcigton 
.mlhiMttaitaiifU»^o««<i '  U«Uk>r 
of .<Ua>«ltt*  >n»a««i:  bC^e,  9f  4bfi:4e- 

;Mii<ijiirt  lir.'j^  BMQte\bU-«MmtAon'4^n^«f,>He- 
^jbtfcniiii  SUiTJkeiBtaM.  Md-wtmce^^ded 

KMPiiibMleL^'hr-Ms- «IM 

k.ylil^nlq^^vwhii.  ^^mMm.  taihe.  (mflew^.tbff  wiU 
,^«riusinteDtlMh4«»  ]Mrthu»'llM  {)nifMirty».«C,wt<<^^e 
,„tU«rirht  ctftpHHHnpCioA.:  -Eor  ib*  inwc^fiQ.  pei&ipn- 
j»iaM^rfltttta-agreeitaeiitthaftU.wM4ii«tit|it«djfU^he 
M  «Mjte.4i0^tod  lraa»,  inhetiin:  Sir  WiUuim  ,i;bffm«« 
(^1  bifciftanlegn-waw  •roMThounii  toi      fyf  it^e  rwt* 

'  |,  wtinMkM'Mtid  jr.  iA«<Mtf,  fos  thtf  pUintiffa^Oift-timfiF; 

*  liti)a£^«ho-^iiUWIh»nat*idu^itt,U«».q^ 
wiltoaiitla^PaHiititfnnart^l^Tenotibflpirojtfged; 

^  MiOity  auve-^lMatt  Iceift  ii«iiar»(««,'aod,itltffn^;  Syt 

J,,  lUlaAi'a.i^e^-ltp Appeared 4bfllt  t^^m  Wfmw«n^ 

lbii«i«Mptafn-6f .  ibe  UMl4ax  pWb«^  on  1b«  dsvjwd 

*  ,  gwr>wr%..«a4  tfaatithere^wagmttl  «»j<ntivfr.  d^^jkwd 

iftiBBaitctidii,qr4teiMit»iett»ii  O«bv  i4i  diMh^g^^ 

^  Mft«£^  tBitelmvBls^ibat  hj|d..hiic(4a#:-49ft'i*pdfr 
^imrtraa%irtT*iaadeh«i«mf^de«Aho^ 
Ml«uufarri  l^ra  >made  afla^ 

1^  ^^^lMnM«ii«wiKvad«iQu»taf;,th»«^^ 

iV  »?«*«*b*f  AeiafaiAri  pTopartt««d.,t*>i^ 
ff»«<SM«toh»l»^b(*«ro6«tiiMAo,tb*,mat^ 
m^>.aBalfa/  iXhewrUtdi  £^  je&«^ 
2i  5g*K»f»l>a,TO.eil41»tedii^tf*.b««M,*tfS.f'rTii» 

>  S33»rt;iMint|yiia.i**,dortiiile(afl 
^i'  *«Miw4f»teijaiiti»iia«A»ltf(iyftoff»»or^^ 
'tififua^aMttedia.t.iAiaivomJit.iiiijebitP^^ 

f^w'irtnMttft^iM^lattrMM  vtVt 
■gfrii*icita<v,thop^  h»Ji>Miww,4adi*  iwithwt  nif 
"j^BlA  ■■toMHn,.thA;priiKi|AeidiiH»t»<)AjH>p)^^^d^^ 

'nBtniM  anlitir'**™™^*** 
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wfiei*  peo^n^  oc  oqe.na 
benefit  of  an  infant,  to  ] 
have  an  express  provisu 
thftaips  ftt  which  he  wilL 
represenUtlwe  rfudl  not  b 
tlw  act  done:  by  the  Gou 
fanfB  benefit,  in  the  < 
d«Qjt«M  thiiDv  uetiMl  it 
va.«Mtend  ibi^  the  res 

cUnees  of  (kt  MetO  '  ■  ^ 

Khigbt  Brdck,  V.  C. 
first,  whether  these  rentM 
thaiit&rriagei  BettfaHacni^ 
under  the  lin^totioot  e< 
and,  secondly, '  whether, 
meiit,  the  rent-char^^  hi 
'  Baeon  and  Bata,  fffr^ 
neral  wordit  ooht^ineil 
**,right8,  member^ and  aj 
rMtB,  &c.,  and  mt  ther*  et 
Thomas  S.  H.'StHuley," 
htof^Rge  of  fhe  «ovenM 
Bat,  iivd^iMtenUy  of  tl 
Ih0  retat-ditairges  tt(  'W( 
Mng  kept-MMnM'ln  tl 
s*eh  mode  of  WME«fai|'  A 
ihl%  to'  MTtve  the^  « 
flMy  are.  -  At  "aDy  t«te, ' 
is  ntterly  inconclnsive  on 
htVe  adopfed^t  iketkO 
obtuning  the  income  a 

and  97*lh  eMkm  of  1h«  \ 

misconstmction  of  the  sei 
the  land-tax,  either  by 
anppoMng  tfut  thtfrwat 
intention  of  the^JMkHlM 
whrA  an  aetshffitfAit  i 
oAeitlon  tfMn  wfo<tl 
Mat  the  e«id«nott  Ateiira 
nrivgeds  E  think- thaft  tl 
not  BMT^.  1  .think  tb 
d^mdanfc  insaaA>  to  hti} 
•ealifr  1  tUnk  vtha«\itiwf 
tbMtt«iU>  «benftMi  be  i 

.       [  '  -u:  T  ■■■Hi, -  U 

,  .,,This  wan  tlw  |«tf  tiiw,« 

www  iffiltaiq  *pt«^  din 
,?^^cMlR»ti»IHW>..of  U 
^  MntiMrted.  hv„ti 
-car(ui|.i  judgment,  dehta 
3^^' tllM;.fdM'«a'i<»i  tbe 
«URt  tiu4  Jthe.dffMMi 


probation  of  the  Master.  On  the  26th  July,  1S4S, 
the  Master  made  his  report,  finding  thai  the  sum  of 
lOf.  4d.  would  be  due  to  the  plaintiff  for  princiiwl 
and  interest,  on  tiie  lOth  January,  1849,  aad  that  the 
costs  had  been  taxed  at  the  sum  of  1172. 16*.  lid,, 
making  together  the  sum  of  36U  Sd.  The  defend- 
ant not  having  paid  any  part  of  tha  amount  on  the  day 
appointed,  the  petitioners,  as  soVcitoirs  of  the  plaintiff, 
carried  in  proposals  for  the  sale  of  the  properU.  The 
parUcnlars  and  conditions  were  approved  bv  the  Mas- 
ter, and  the  sale  wasadvertised  for  the  2nd  June,  1849. 
The  petitionera  gave  noUce  to  the  defendant's  solicit<HB 
of  their  lien  for  costs  on  the  amount  directed  to  be  ^aid 
by  the  defendant ;  and,  having  heard  that  negotiations 
for  a  compromise  were  in  tr«Lty  between  the  plaintiff 
spA  the  defendant,  the  petitioners  wrote  to  tne  solir 
citoTB  of  the  latter,  and  objected  to  the  payment  of  any 
mmey  to  the  plaintiff  until  their  lien  for  costs  had 
been  discharged.  On  the  Ist  June,  1849,  the  plaintiff 
mote  to  the  petitioners,  informing  them  that  he  had 
settled  the  suit  with  the  di&ndant,  and  given  direc- 
tlens  to  poatpime  the  sale^  and  rniuesting  the  jwtitioners 
te  send  him  their  bill  up  to  that  time,  and  promising  a  re- 
mittance. The  petitioners  accordingly  sent  their  bill  of 
costs,  amoantlng,  exclusive  of  the  taxed  costs,  to  the  sum 
afl86l.l&s.Ud.  These  costs  had  not  been  paid.  The 
compromise  of  the  suit  was  effected  upon  term*  of  a 
payment  of  300/.  to  the  pliuntiff  by  the  defendant 
The  prayer  of  the  petition  was  for  a  declaration  that 
tbe  petitioners  had  a  lien  or  chaise  for  their  costs  Upon 
the  estate  and  premises  directed  by  the  decree  to  be 
6(^d,  or  upon  the  interest  of  the  plamtiff  therein  under 
the  decree  or  otherwise,  or  upon  the  purchase-money 
of  the  premises  sold,  or  upon  any  monies  or  oonsiderar 
tion  which  should  be  given,  by  or  on  behalf  of  the 
defendant,  to  the  pluntiff,  for  tbe  asugnment,  tranefei^ 
or  release  of  tlwplaintiff's  right  or  interest  therein ;  or 
that  the  plaintiff  or  defendant,  or  one  of  them,  might 
be  ordered  to  pay  the  petitioners  the  amount  of  their 
costs  out  of  any  monies  to  be  paid  to  the  plaintiff  U 
respect  of  the  debts  mentioned  in  Uie  bilv  or  of  the 
debts  and  costs;  or  that  the  plaintiff  might  be  ordered 
not  to  assign,  transfer,  or  release  his  right  or  interest  in 
the  premises,  without  payment  to  the  petitioners  of 
the  amount  of  their  costs;  or  that  the  lien  and  charge 
or  ottier  right  or  claim  of  the  petitioners  for  their  cons 
might  be  provided  for  in  sucn  manner  as  the  Court 
should  direct ;  and  if  it  should  appear  that  the  defend- 
ant's solicitors  had  received,  from  or  on  behalf  of  the 
defendants,  the  amoant  of  the  dt^bts  and  costs,  or  any 
money  in  respect  tiiereof,  for  the  purpose  of  settling 
the  pf^ntiff's  claim,  then  that  the  defendant**  aoUcitm 
might  be  ordered  to  pay  thereout  to  the  petitioners  the 
amount  of  their  costs,  so  far  as  the  same  should  extend ; 
that  the  petitioners*  costs  might  be  taxed,  as  between 
solicitor  and  client,  so  far  as  the  same  had  not  been 
already  ascertained ;  that  the  premises  might  be  s.oId 
under  the  decree  of  the  Court;  that  it  might  be  re- 
ferred to  the  Master  to  appoint  another  day  for  such 
sale,  or  for  such  further  order  as  the  circumstances  might 
require;  and  that  the  plaintiff  and  tiie  defendant,  er 
one  of  them,  or  the  soliciters  of  the  latter^  or  one  of 
them,  might  be  ordered  to  pay  the  petitioners  the  costs 
of  the  petition. 

7%«  Solicilor-G^neral  and  Satv,  for  the  petitioners, 
taM  Read  v.  2Wa,  (0  T.  B.  301);  WeUh  v.  BoU, 
(pong.  238,  Sided.):  Ek parte  Bryant,  (1  Mad. 60); 
Getddy,  Darnet,  (I  C.  &  J.  415;  S.  C,  1  Tyr.  380; 
9  Law  Journ.,  N.  S.,  Exch.,  Ill);  Taylor  v.  Papkam, 
(13  Ves.  50 ;  15  Ves.  75);  Ex  parte  Shades.  (16  Ves. 
140);  Sledman  v.  WM,  (4  My.  &  C.  340);  Boson  t. 
BQlUmd,{lh.m;^;  i>otf«rT.j^,(2lrou.&C.113); 


*i.  a.jratmef  argueo,  uiaib  w  uis  oomjoumn «» i 
boD&  fide  transaction,  aad  there  bad  been  no  <iliaia 
between  the  p^untiff  and  the  defendant  or  bit  abU 
tora,  the  Court  would  sapport  the  tamssctica.  LIm, 

2  Ves.  sen.  2fi). 

Sir  Jahbs  Wi^aa.!!,  V.C*— l^e  petitioneiibm  as* 
doubtedly  a  lien  for  weir  costs  upon  vhatenr  tai  \m 
received  or  p^d  for  compvomising  tbe  suit.  Tktykn 
a  lien  at  law  nptm  the  money  wbidi,  ia  thit  a%lH 
been  paid.  Ttut  Court,  however,  will  not  dlow  ihtta 
to  stand  in  the  way  of  aa  amicable  arraunmcBL  Tie 
compromiae^if  beneficial,  might  properly  be  cinieiiML 
although  the  petitioners  might  thereby  be  tarind* 
their  hen.  Had  the  plaintirssolicitorspTewilfctdf- 
fbndont,  or  had  tiie  compromise  resulted  fini  t  (nit 
pressure  ax>on  the  defendant^  and  the  claim  of  ttc  itfi- 
citors  been  a  daim  at  law.  and  not  in  eqititx,  than 
might  have  been  a  reason  wny  tlie  defendant  A(ml<}Mt 
be  made  to  pay  the  money  over  again,  fiot  if  tbe  ^ 
fendant,  not  being  under  mny  pressote,  dots  psf 
notice  of  th«  solicitor^  lien,  the  questioD  i^  ^ 
tber  fhe  ps^fmeut  Is  or  inot  made  by  tbe  d^aJist  in 
his  own  wrong.  In  FfWiA  r.  HoU,  Lord  MuaUJ  ^ 
the  ease  of  tiie  assignment  cS  a  chose  in  action,  «mi> 
If^  strietttess  is  not  a  good  transaction;  id01,iiipiiK 
the  right  of  the  assignee,  the  debtor,  after  nbtioe, 
not  in  eouity  avidl  nimself  of  a  payment  to  Ai  pia- 
ciiml.  "rhe  present  is  oertoinly  not  a  watoe«t  nt 
defendant  was  as^ed  to  pa^  tbe  money  to  the  y/HSmt, 
and  notice  was  given  to  hrai  of  their  lien  for  tlwtiMtf 
the  salt.  The  estate  would  bavie  been  nU,altk 
money  would  have  oome  into  court,  if  it  Wirtfcw 


fide.  Mr.Fklmerhasa^edtfaattheoi^^«fa>t 
the  bearioR  fa  now  aevgnt  by  the  petitieawts  «* 
vived;  bnti  think  tbe  deftodant  has  paid  tbewava 
his  own  wrong,  and  that  if  tbe  petiUonenwi*** 
cover  it,  theynave  a  right  to  proceed  eithw^ps** 
plaintiff  or  the  defendant,   "rhe  foHowing  wu»  * 
feet  of  the  order  made ;— Refer  it  to  the  "e"**^ 
ter  to  tax  the  costs  of  the  plaintiff  in  this  w^t'"^*?^ 
taxed,  and  the  coats  of  the  petitioners  of  thisippBoWo; 
the  first-mentioned  costs  to  be  taxed  as  between  www 
and  client;  and  direct  the  ^daintiff  and  ^**"*'"'I;*J 
one  of  them,  to  pay  to  the  petitioners  the  inwBW" 
their  costs,  and  abo  Uie  sum  of  IMl  15*.  ""^^ 
of  the  plaintiff  of  this  suit  already  taxed,  not 
in  tbe  whole  the  sum  of  SOOt:  naid,oramedt»Mm 
to  the  plaintiff  by  the  deffendant  or  bb  wliotoB  » 
respect  of  the  maUer  bk  this  snit,  witiiin  fburten 
fl«m  the  servfce  of  tbe  order  as  to  the  costs  taxed,  iM 
from  serrice  of  the  eertSficate  of  tantioa  as  to  tbs  am 
now  directed  to  be  taxed. 

COURT  OF  i^mixirs  bbkcb- 

SrrTmOS  IN  BA1*C  AFTBR  TBWITT  ttM 

Rtan  t.  CuBKt  and  Another.— Jes«  ^  . 

A  Rmlitatim      on  cntUttmdias  To*  *•  *^fr* 
without  tradnff  Title  from  \imU>A»  I^tMlt/t'f* 
mfficimt  Arttwer  to  a  Plea  of  Hbenm  T»t»^ 
■  to  a  Declaration  quart  Clauntmff^it'     _  . 
The  Ptea  ^Z^eenm  TteunftM  ftn«*  •  5**TS 
admite  suck  a  P«Miait      lie  f^^^^jSi 
Maintain  tiie  AoiM  Maiiul  a  H^n^tf^'/Jr^ 
in  Answer,  that  the  Dfifendata  ii  the  rrteiemr,^ 
a  Right  to  the  immediate  Postetiion.  n--tf 
The  Replioatum  of  an  outstanding  Tem  m  « 
eonjws^  the  Freehold^  mtd  a  prtt^^^^J 
immedi^  Peeettsiaa,.  htU  timds  th  ' 
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vmMJMiKftff^  A«  ii  M«  treenoftier,  and  jiiOt  eadb  won 
fA«  JPonestton  (/  the  Phintiff^  tmkh  was  auerted  i'm 
J>tdiiratkK^  amd aimiUt«a tBthe PUa,  <Mdu atffl- 
etfesM  tuaintt  a  Wrongdoer. 
Sl      ta,  that  an  Averment  tn  muA  a  Replioation,  **  Mat 
Sfr-<enger  etOered  into  Me  fail  CTaM.  ofid  ieeoiiM  omJ 
poaetted  thereof /br      taid  Term.'*  it  unneeet- 
mtwry;  and  tkaf  it  aoet  not  inwove  an  Averment  of  the 
Fommmum  coniiniiing  in  the  l^ranger  tiB  the  Time  of 
tkm  tAUstd  fWtTMn,  idlieft  Amme»i  womtd  be  eontra- 
dBetfoty,  not  onfy  to  m  Declaration  of  the  PUttntif.  ha 
to  CA«  Plea  ^  ate  Defendant. 
I>e<£lAratioo,  %n»fem  quare  domam  fingit.  Ples^ 
Bberun  tenemeotan.  BepiUcation,  tha^  whUat  the 
mad  dmlUng-heuae  was  the  dvdling-houBe,  soil,  and 
fireebc^d  of  the  defendant,  and  before  the  time  when 
0tc^  tlid  defendant  demised  the  said  dwdUiog-bouM  to 
JIbdbSs  Byan  for  a  texm  ofrean,  and  the  aaid  Dennis 
Byan,  afterwardk  and  Bciwe  the  tieniaiaes  &c  en- 
iend  into  the  said  dweIliQ2-honaa,  and  oewmt  and  vae 
^oaaeMMed  thereof  for  the  said  term,  and  the  said  tenn 
CxmtJXined  and  subsisted  until  the  defendant  aAerwvds, 
mod  during  the  continuance  of      said  term,  to  wit,  at 
th«  said  several  times  when  &o.,  of  bU  own  wrong, 
hrokfi  and  entered  the  said  dwelling^honae,  and  commit- 
fad  therein  the  several  tre^aasea  in  the  declmtion 
'«m>lained  of,  &c  Demurrer,  because  the  replication, 
Mna  ahewine  a  law&l  poeeession  in  Dennis  Byan,  doee 
ADt  derive  titb  to  the  nluntiff  from  Dennia  Byan,  as  it 
aa^t  to  do,  orabew  the  plaintiff  to  he  entiUed  to  the 
Mneanou^  and  that  the  lepUciUion  la  &  departure  ^m 
ue  declaration.  Igsne  thereon. 
JSiy/ea  now  anped  in  support  of  the  demurrer*.— The 
■/cplication  is  a  departure  from  the  decUration.   It  is 
Oleged  by  implication  in  the  declaratioiv  that  the  plain- 
tiff, at  the  time  of  the  sof^wsed  tre^asa  by  the  defend- 
Ut,  waa  in  actual  posBeasion  of  the  premises ;  but  bj  the 
zwplication,  in  which  he  admits  that  the  property  in  the 
'fredhold  was  in  the  defendant,  the  plaintiff  alleges,  that 
the  actual  possessiou  of  the  premtaea  was  in  Dennis 
Kjan.  That  is  olearly  a  departure.  [JErie,  J.— Do 
'     J«  not,  by  your  plea,  admits  that  the  plaintj^  was,  at 
ue  time  of  Uie  all^gea  treapasa,  in  actual  possession  ?] 
That  depends  upon  the  true  eonatruction  of  the  plea, 
irfaich  has  been  so  often  diluted.   If  U  does  not  admit 
■ .  '    MSBcauon  in  the  plaintiff,  it  has  always  been  said,  it  is 
^-    Aeiburrable.   The  answer  ia,  that  it  does  not  admit 
Mtseaaion  in  the  plaintiff,  and  yet  b  not  demarrable, 
Mcanse,  by  an  anomaly  in  the  law,  it  has  always  been 
V     ^d  to  be  a  sufficient  plea.   The  plea  admits  nothing ; 
it  merely  asserts  that  the  freehold  is  in>the  defendant. 
That  is  sufficient  to  put  the  plaintiff  to  his  answer.  It 
r ;  -    ihifls  the  burden  of  allegation  and  proof,  and  lays  it 
upon  the  plaintiff.   Then  there  are  but  two  apawera 
which  he  can  make.   He  may,  in  effect,  traverse  the 
freehold,  or  he  must  admit  the  freehold  to  be  in  the  de- 
Smdant,  and  mnat  then  ahew,  not  <mly  that  he  is  him- 
self in  actaal  poaseflsion,  hot  that  ha  has  a  right  to 
i.'-^    naintuB  that  poBaeanen  aninet  the  s«t^  of  tbe  de- 
-V*     feodan^  which  he  can  only  do  hr  shewing  ,that  he 
j,f.    k  in  poaseseion  by  a  title  dexivea  mediately'  or  im- 
'„      mediately  from  the  defendant.   There  ia  no  instance 
In  the  books  of  any  other  answer,  .than  one  of  these 
^      two,  to  the  plea.   There  is,  indeed,  a  third  or  inter- 
mediate ajiswer  mentioned  in  Lambert  v.  Strootkert 
(Willea,  218),  but  it  amounts  to  the  second  of  the  above, 
although,  for  the  reasons  given  in  the  case,  the  plain- 
tiff was  not  there  bound  to  plead  so  accurately  as  usual. 
That  the  plea  is  good  in  law  has  been  distinctly  held  in 
the  latest  cases;  and,  what  ia  more  important,  it  has 
Inen  also  held,  that  the  purpose  of  it  ia,  not  only  to  put 


*  April  27,  coram  FkResoD,  Coleridge,  and  Erie,  JJ. 


01  tne  plea  is,  to  answer  to  the  plaintiir,  "  1  tell  ^ou 
that  the  close,  upon  which  you  say  I  entered,  is  mme; 
if  it  Is  not,  shew  me  that  it  is  yours."  (ffarvgr  t, 
Srydffa^  14  Mee.  &  W.  437;  S.  C,  in  error,  1  Exch. 
261).  This,  It  is  admitted,  is  an  anomaly  in  pleading; 
but  it  is  a  privilege  granted  by  the  law  to  uie  freeholder. 
Well,  then,  the  plea  being  sufficient,  is  the  replication 
an  answer  to  It  (  It  ia  quite  clear  that  it  admits  the 
freehold  to  be  in  the  defendant.  The  question,  then,  is 
confined  to  this — does  it  shew  that  the  plaintiff  had  a 
legal  possesion  of  the  premise^  which  he  was  cnlitlfld 
to  houl  against  the  fieenolder?  No;  bat  on  tbe  con- 
trary, It  distinctly  rtiews  that  he  netther  had  any  actual 
poaeeauon,  or  any  right  of  possession  whatever.  ^Pat- 
teaon,  J. — You  admn,  by  your  plea,  that  the  platntH^ 
at  the  time  of  the  enhyby  you,  had  colonrably  an  ac- 
taal possession ;  but  yon  assert  that  yon,  as  freeholder, 
had  an  immediate  rij^t  of  entry.  He,  by  his  replicar 
tion,  shen'fl.  that  although,  as  freeholder,  you  had  primft 
fade  a  right  of  entry,  yet  tha^  before  your  actual 
entry,  you  had  given  up  the  right  to  make  it,  by  de- 
mising the  premises  to  Dennis  Ryan.  But  ttien,  h* 
says.  If  that  be  so,  yon  are  but  as  a  wrongdoer,  and  hia 
actual  possea^n,  whatever  may  ha  the  effect  of  it  as 
against  Dennia  Eyan,  ia  anffident  agtinat  yon.  Is  he 
not  right,  acc<nrding  to  JVblmes  T.JRiMpAM(ir(ll  Adol.& 
£11.  44)  and  Fenner  t.  iMer,  (Poph.  1 ;  Cro.  Ells. 
S88)n  In  those  casea,  the  result  of  tne  pleading  wa^ 
that  tne  defendant  had  no  freehold.  Then,  certainly, 
the  plaintiff's  colourable  possession  was  sufficient.  Bat 
the  present  case  is  different,  because  here  it  is  admitted 
throughout,  that  the  freehold  was  in  the  defendant. 
The  mun  question  arising  on  the  plea  of  liberum  tene- 
mentum  always  is,  whether  the  freehold  is  in  the  de- 
fendant. It  was  at  first  disputed,  whether,  in  this  form 
of  action,  when  the  defendant  had  once  alleged  soil  and 
freehold  in  himself,  the  plaintiff  could  pleu  anything 
but  a  dmple  traverse — ^whether  he  could  even  ^ead  a 
lease  from  the  freeholder  to  him.  In  other  wordi^  it 
was  donbted,  whether  a  freeholder  oould  be  a  trespasser 
by  entering  on  his  own  land^  although  he  might,  ny  so 
doing,  so  injure  his  tenant  as  to  render  himself  liabU 
in  some  other  form  of  action.  (Year  Book,  6  Hen.  7^ 
10  a).  And  although  the  law  was  not  construed  so  as 
to  &vour  the  freeholder  to  that  extent,  yet  it  so  fat 
favours  falm,  that,  from  the  moment  he  is  shewn  to  be 
the  freeholder,  his  right  of  entry  is  assumed,  and  tbe 
plaintiff  mast  shew  that  he  has  a  right  to  maintain 
possession  against  tiiat  entry ;  and  he  can  onlydo  so 
oy  shewing  a  tiUe  derived  from  the  defendant,  (rhomp- 
•on  y.Hardinge^  I  C.  B.  940).  That  doctrine  is  dia- 
tinetly  asserted  in  Chatnbers  v.  Donaldion,  (11  East,  66), 
in  which  Lord  EUenborongh,  upholding  the  older  case^ 
says  expressly,  "If  the  denndiuit  plead  soil  and  freehold 
in  himself,  then,  unless  the  plaintiff  can  shew  in  reply 
a  r^ht  to  ttKpossession  ayataffA^n,  the  defendant  must 
Succeed.**  Tiie  grave  objection  to  this  replication 
that  it  does  not  shew  anything  which  abn^stes  the 

{irimil  facie  right  of  the  defendant,  which  he  has  shewn 
n  his  plea,  to  enter  on  these  premises.  It  is  said  that 
It  does  abrogate  that  right,  by  alleging  the  demise  to 
Dennis  Ryan.  But  that  is  not  so,  and  for  this  reason 
— that  there  are  cases  in  which  the  freeholder  or  land- 
lord may  enter  upon  a  person  not  hia  tenant,  notwith- 
standing there  is  an  outstandii^  term  in.  a  person 
deriving  titie  from  the  freeholder.  The  freeholder  may 
enter  to  make  a  claim,  although  not  to  take  the  profits. 
(Co.  Litt.  200.  b.)  If  he  has  a  right  of  entrv  for  any 
purpose,  he  is  not  a  trespasser.  (Com.  Dig.,  '*l*leadev* 
8,  H.  S4).  I^  consistently  with  Uie  replication,  he 
might  have  a  1^1  right  to  enter,  the  replication  u  so 
answer  to  the  fuea.  [iiV/e,  J. — Accordmg  to  you,  th« 
freeholder  may  always  force  the  leosdtolder  to  set  out 


t 


i»  KKtly  a  gMd  .title  tfgiiint  a  moBgdoer.  and  none, 
againat  tiW:  ftiMboldtr. .  [/MKa%  J.*^H&y  U  »ofi  W 
that  tbfi  nUbitiir«!by«h*i»WR.tiiafcU|p  fMfhDlder^ 
bwpartad  wito.btt  mf^Af JxiMMHaa  t»»  tUrdiMf 
ipn,  tluirt  tbatjha  i«  Uoomft  a  mtttigAiMiv.  aad  wvtibafr 
poiaaaiwa  usaffiitfitfitniMtbiinf} 
.  Mtka^  iasopiMrtiiof  tbe'reipiUcaUoa.— Th^  efia«t  «f 
tha-  plea  of  lib«n«i  .taDetteptatfiaaiotuatftly  as  luar 
betn  asierteiL.,  XtdtaMWt,o»I«viy,^^tlipA«ebQld;i«jut- 
jft^"  bat  ib  uori>  f  the  imti<M  vmine  ia  aftch  *  mvfmt- 
aaihf^lkvn  tMri(bfr«fl aat^nng.littaM^iaMy  onjUiQ 
Memiaea."  If.  that  <pl«aiwaraiCxpaQd«d,BO  aa  to  tmftH- 
awtyKapoiaiaB>,thaiBight'teJ«>i»itoto  pawMaiOB  nlfA*. 
be'  lrar«tM4.  Itie.teamtriBid  wieffia«fc.  hy  iMm  »itwit< 
wpUoatif)flv«ni  tbftt  U  e^iaati  Xbe  p)a»  MMrta .« 
freahoM.  fs,  tba  d^wAaQty  pRiUi:j«>  rigbt  oliimmajiato. 
jeawioB;  tbe  sepIkatwkah^vsrtbBt  tbe4plend«nt  baa 
ii»  ligbt  to-iouubdlate  yewpMiffii.  Tbabaiwb  is  a.«Mffi' 
i^t  aaawerrUtbfr  jtfdgibantDf  XturdPevDAA  u^ 

bare  by  vmut  npUtation.  to  OtakaUvt.defflmkQt  a  yjo*^ 
door.  U  u  Dot .  den^  Uwt  okw  nay  doiao.  by  abenruHr 
iibatM  hwigiAefrupjlibinghtitt)  tfatecMMKUut  jran* 
Yoo  a«y«  tbai  y«V;^iBii/mlaD,  do  .flp».fr%alMiwHis  Uwt  ^ 
ASS  giren  it  up  u  against  Bome  one  eht>3  '  ,Xe«k  tbftWn 
^wiaot  itv-tihajH-ihA  d«)larettc«t>sMirto.aik  MboalpeMfts- 
mn  in.  (be  pkUrtif^-wfd-i^rabyaaMrtetbatbftliaB.* 

by  anertiitg  a  Qgbi.  .liC>iitiaeedisl«  iMmenwn  in  (ha 
defendaoli;  (ha.  MpJleatioR^ib|ridMBlMbig'fMe(s  vbh^ 
4hew  that  |4Md«liMIaiH<ha8iloi«icbj|igkUf.lmnedtttte 
t0aNaw4>n>a«wrtflti»(TBihftiofI  Ihe/ptaialiS;  wkibh 
tiie  pb}a:«^iiute,itAMd^^fi»»«EilMt«i;baiiee*,  d^id  Aeaf 

fiO)  auppofte.a)^  w.  ,»^t<^t,  <1A^Ad(fl.[ifi  (m  nsp 

^(tebeU  initbit  deftodanl  jiiw^j<ia>«IM  4iiv>mf(4. 
Coieri^  J.fT-'Sa  ti)to<  fltia^adiute^ba  #ctHal  po)h 
•ewKJff  of  U>e.deA)U(lao^,.M#W  aajV.dMi^mt  the 
tatiait  bieiie  djaolofi  aipBWowiqitjMflWtetmt-.irilh  AbMt 
•tli4.«an;Saatbw.»ly.«iat|t*i<DrttKiiZi  ^AKcHWvJwt 
I(W9'MHki^<iAM'WJ(«plicatiaR  baredoM  nqt  911]^ 
ibawttfanilbf  4ef(wdak(<;hM  Mi(td.iiplft*.thiiid-^E«Mii 
lji<j:<ghtiaf  ilwMtii«lfr.y)eWB«Jont  bntit>at-krifraw»  tbHt 
•  tbMfmm^m;aQtuUMf8ai»i(w«ifi)iR  H  tturp>  tiMtt  itba 
third  peraon  entered  and  oeefOBftpfjetMiiaft  tbenof vail^ 
4lniitfa<fcv)aintiffibiiatwl4cs«tiaal>r^e»'fti«[dapart»ra 
ftWh  the  m  vbkh  hajwertedj  hkileoloratiebiM 
ihat  hfl  baa.Dp  iit:h«afia«(iMi.3,:!Xli«.Mpli«at)eiiionly 
abaw^  thafttba^flCaMM  btdiganted^ayMajrigbiiaf 
immeiiata'POlweBlflBt  ;It4mJU)t«be7Vit{)^U)«,tiluoT 
tiff  "mm  tmfti*ib  «otMl(|io«M»Mk«t4hQ  MoBMBi«f  tha 
«U^«d  .irwpBBik,  hepcanto'iti  w  «ot  iDo^n  tialen t.  ^itb  ita 
•U«gQtAo&8;tba(ii«jyrat.aa.i>jAtfi'irib:be,poatible  ^ito 
pmafme,  lha'lreylMa9l«|d..(hadffikw(ien  that  p^y 

iKv><wv  J7  &aK  JflHH«>Ift  &f  Ai  B^yffia}....  [GfM0i^ 
^BnAthenteyUMtimitovrtihtf  AMkiiml  atn»iljr 
fgaiHt.tfw  pAaMiFbadiB«[.iki.' JtrjdMnitbat  a  tturd 
P«iBM]eiiGaiaal||tUy'eotinM'.and  !iraaip<NanK)d,«od.i« 
narer  takdi  tbaipuwittiw  HaaCof  t^f  pcwep^  VwA  lt 
ooA,  theii,.ba.aiBU)Med»[itbai^ftach  4>«iMiiiMaiti»vad^ 
«cUat  panwttQRf  audi ;  Uiat  1  Uia^  pbunlAa;  tiien^ofe.  mu 
untiatMknd'pOMwion'?  .:Btkt  ^tif  Jhe :ba«^iHij)^nti«f 
«i^ik.l  ThisTika'ff'HbenlBi.iaiaiBmtDtmaa^mitsMDw 
powwweaiin  ffta'plaintiff.riiJii  iB.notiOeeaMai^r^itfi.ibie 
wm  lof  adioa^.foritbe  aIaiadlF!to,;bai!«  mt^jtiim-^ 
sitmp^Uhmim,  .  Uh«  ui»that»:itiBfortb«>dtfnula0( 
to  set  aside  the  right  resultiDg  f!aM]iD>it|j.iborirsb4WiDg 
cleariy:4ha«he.bba«riffh(;t<fe«Mt«r.!  It'ianxAtavethat 
the  buxdw.<tfj»U*BfttIp^wd,.Byooif.  )i»  WWWfl  an  to 


are  puipcaeq  Sot  whichit^lf jedi<tto  aJdtfiiwtMffa 
witbaUnding  th&outatendi^  tenmii  ift^aftiwtlyft^A 

nayi  aot  i«9teri  UK  any  purpose  irhitevfr,  uidees  Uukhi 
a  aUpuIation  thai' be  may  do  so-yliMned  ic  tfatiaWfc 
[£rle,  J.— The  fault  fonod  with  Ua.n{>UtatimIi,lki( 
It  iI<.'[i<iiU  from  the  declaration.  Bat  tbe  tsui:  is  lin 
Gtated  in  (tm  wfty,  that  another  allegation,  alunnts 
derivative  auderlease  to  the  plainlirf,  ^ll0^llll  Wihv^ 
Vft  ij  not,  sddod.  how,  if  it  bad  fi(.-;ii  .-ii]i]e<l,  I'll^lR 
pt  ^  '  ;U  allegstione  would  have  teniaisL-il.  UcwlM 
the  uouaeion.of'  that. other  necessary  aD4 
tiQ«,fMnimiBg<tt.tebeeo,  maketbcBSyi ' 
pnjwrjuift  aac^^aeaiir;  a  departure !3.:iriil]tf<»l_ 
\  Mtnim;in  i«q^yJ-;^ihe  anam^r  totih^Aplii 
thai  th««MiUon/lrf  A^aUcgatiobywUt^hMbiMipik 
geeted.  ^ofuld  hare  modified  tbe  cffect^FiUH  idklli» 
maiu.^  Tbe'efiaottbfrtbftallegalMBtMlbaliaftMM 
oC  AentiisAyinv.MNBM  .thiaD  k^ra  MQilM^** 
0n«aTpQ«eflBed;,btUit2lafrbiB  ^UmmUniniMirtiii 
»0V  S  ia^  tfaai  itia/pasaai^iCpatuitali  .lOs^sff* 
toihftmiUBetttt^Mbe  .plaMrtigiiyihitia  flfUft 

ea(e4,it.Iaidi0tlM(IyiMBito4^.tEdt  wA  mAxt^Utilam 
aa  OMujtbp^  wM>»fciBhei^a  titU.^Jli#Mto 
hidd  HwawStMBd-that  tttia  derfa^  m  iheliN^ 
1  -ii  "!■■  ■•ti.il  -I     ii  ji(  i'ro.'-y^fcniafciiiij'l 

■pj^treM,  de]tir«ndf.lbh<!s«ipf(tfe* 
GaiarU4ffiaie!.«ieatfite  ii^  wkcftboEi  ft^tc^Uaua 
WtaMbifr  lertB.iB  &«tta^|«9itka(|liMif 
Mkithnmb  hi^is  aavmr  M»a.ffca^MiBi 
firnhpU^idttttidefinflanb  t»a  ddtliratinn^rtiiili<w 
&ttii4 .  abdi  aliT  kuMrttdf  u  liai  ibam&hpttim^w : 

The^dadilnvtiitfcalleaM  that  jMieK^^fiiMfa*  N***' 
ad.-ibo  ^ai^ttTaiekM  ■Jt.i«^eai».tfaaBllaiM!" 
af  •^ec^iaAwv.iMrtini  jmpUtj  ^UwrnSmtamlfm^^ 
bjrt at pcavAionf^fabAa  agwie»>iUith»)««il>M <f 
b/ibani'IwtesbiMi.  sial  atoDffiiig^tleiiMah  m 
valeiBitb^ifaaa^'Jias*  riditiltottbefMMf*  v^' 
.  .It.-iaibr«i^.tX)ikwd«d,  AatjaifiiieHifai'1'"*^ 
hold^  tlitaSi  fbdduvAlid  CHL  vacoMit  «f(imM« 
l»a<t.in.  w^ati>iing^heea*aaiih«idrfLiW*  ^V^" 
inMatf,  ,alUuN|k^.Ue  &«Mkr,ni^  W 
^1  aiaiaawnalyA,^te>lri  K— Wi  flttetbai<ig>(iW 
2iB)»  aodi^the  «*ii«viHtiim:.4liiflh.  nMtdbaip^«af 
pll«tf!tajaakftfe»aansMUniidefcnn»(  if  idi>nHi>in 

advita!  siUdua  poanMion 

•paiMmmKalgioerfihua  anaiM.IaiTMMUJB'»>* 

£ifid«tt«,n«itk.  a 'TigM  't«>ith«oiinedediila''[m«» 
XUiivfeirlDrthelf  aa  toS^iaKali^laslaMil 
tbe  pmpaiueorMtlaetim.of  it,iirii»iiii*eA-<DuBi^^ 

utrw^.tMak,  ItiiereaitaAitha!  aKturiafrof'wj*"|V 
tfr^an^  Moniof^napMaaiayonfl  tJhat,ia-)^H4  » 
had  prcrattMLln-,-.  .;h  ■.J.-.-.  ...i-.im.ui -^'U 
j.iTHd  J^ii«itfe.e0MtiDf  th>.pla^*h>tpwi*t«^- 
Mim. '  iM'ufViwe  tfia  ti«nlritdj  Ali  iroidaiheii*""!" 
tire  right  to  the 'poesessioiir^Wch  bj  the  ebove  a* 
stniction  is  invdh«dlheifeid,ltly  kdlcgib^  &n 
ing  term  in  a^etwflger.  ,  I3«»  ple^adf  Mting  ij*; 
pja^tilf  had  a  snffi^ent.  poseseuon  agaioit  uibiu,"" 
pemn  having  light  te  the  pofls^iou,fliie,aed 
Ui  the  defendant,  as  an  inferenc?  from 
^ciu^;  iu  liim  :  tbe  replication  natives  ilwl  ^'f''^^ 
iJjuws  Iiim  to  be  a  wrongdoer, flgaiiPt  "'"^f".  '^!L' 
ted  :iLi:u;il  possession  of  tbe  plaintiff  is  Buffio«nt»W7 
maidtcnauLC  of  the  action.    The  replicatian 
ill  tcuus,  h\U'^6  actual  posw^on  iu  the  'fj^'^'^'lj 
it  luurely  slau-s  tiie  grnut  of  ft  term  aod  UM  «^ 
tha  ,t^nip|^,ip  the  usual  otode  f 
term.   Sren  accordiu^      ^vtififit '  ' 
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icb'in^tUir  Mne«t  iety»»m'  >«K)H«to  oolow ;  and 

>''ta*IDat4n^   ;.'  nr -v.  el.:  ■, 

fcii'btoifaMw'wMMiM^  atad  inAng.  kfab-«oiltiAMM« 

■IHm  Huei-to  nmebj'&Cii'  and  ibeMnM<«sA''mft 

lis 'tbilMi»'9Mill  tli^  MiMiM»l,  td^^ 

liing  tlw  flOIltm1uiicflfIO^til•■•■id  fBnPV«ft  AitrMVivdi 

■ItiUM  title 'fMiaID«Mlii>Sjini<t»lU  ^Itfntiffrb*^ 

Illw>talMfi)'aAd  tW  ot]itol^-of>«h9)ir«plIealio& 
Wd  fa»Rt«b«ihH^'«b4  defeiidiAtihBdiwt>Uu;  right 
ffowaddbj  ■bdiwu<tii««|gw^»rwnbidAtafi  But  it 
ii«if',4Uikot>b»l>«M9Mtn^  Hbe^H^ 
Mt  nibiM«M^-^ip«tbe  {ilahtOfiV'vhliih  M'imb 
tmiy  mmti  bf  th^idMlwM»i^>iMdtiM!«ed  'liy> 
10 dufMnf^oplMi'  '^HiiUiMd.'llhv  ^qriJctiiML:** 
«ud|:  tkmi:  b»>  ihkmi  ^  awr  Jiaii>liottl9P  Huit^Mny 
Ini'-w^lnu'tefisesnon  at  the  time  of  the  alleged 

KM  it:'iml4'i>«  hMiaMlitaiii  «itlk<>pd:  «onMJi)MiJ 
mUb, Qm  iiMiiili>i|iiitH»^Mi<wthp4h«l  they<w>fttiff 
w  iMIm  lipi«8  4ft  uowwlm  ^'Nwri  fhemvitmim 

tadf  nnneiiwiirtMv  bteaaW  kiis>dtolfaw«lTiludp4owttjrifl 

int  iilwMji  ta^tbfiirmtmg of  s^^t^'M^iM^  tuiJtb* 

ee^a^^^toert^^■d!icfcdi^i|fcttolT^fcww 
>wa,  totg/eertlniMiO  ■npfWi'Mtdyj  «iid:«a«'tli.fsil 
m(  iMitelfa»l«Me«4i<tfoBe-«Miy,iaii^.«CepiHHtth0 
igfat  of  ji  u  ■  1 1  iH  tt'  Uic4haaa»ir-i»  fetae^  thb^giij  fer^a 
■^dwwfifwtntatfitng  aiil  Mtieb'Of '  tretfaMfy  it^«  >lfll^ 
iqitantci^AMte  that.4Mtiaa  tilAmUkd  dn-tbeJaeiaal 

M  B:ftm,Mtiiidima  Mi  tUv'MyMtU^.MupIn' 

MMiDiiria.lhlwnipiteitkeiittewvittte  iaftw^^ 

ii^wii  hdieMtlbMtf  D^aMidrie^  jctti\>e  ftund  ftt^tin 
wjwMW^iitifc  It  ii*olrwaiL>i«nimpBtib<'«b«'Me» 
WweBthiafcgiliuiDaa^i  B^^.«tadiM«aBh'lMt»t 
aaMai[vriHia  -bBiicoatiftdtotariiiiiioi  oAlv/tadmi-dei 
baiin»af>4Uinbwtiffj<-bilt  to  MioMtav^eftydl. 
iit«k»doriiA<tUakL«thiitnr^>aNiiaadadvn|iim{'^  pat 

«iwtl  II )  diffiNKob  4»MtnMt«ii  V  wif  1 .  ^nt^it ' -tb« 
nioBit|iHfliD|p,jaU  lh•'C•Aiii^BilMtb<idM  ^tenl 
Muiogof  tbeliuigiiage  used  in  the  replitefiao^' ■   '  i 
SorihM.(niiiap>%e«B>ofJoiiiaiaritbp«i> 
nitW|{MttJ9B  ttrfphittiia  igiii^iHiwi^trjpWiigtfi 

'...^c  111*  vn  I  'll' n  ^nm--.-  -.-'i.j  ntj  kJ  '-h 
 i'-"  .1.1  :]<UiOHABI«iiMiErBBH.',u  -^i  i.  >. 

(/  iMttHij  the  kJoofy;  )6mikviSbei/ii^'ik^mdi 


eoine>p«Hii,1»  Uw  MluidaM' vduownL  IhmI  stolen  th* 
g«Ntdb«rtli«-4Mm4wtya»d^t  thd  -plattttiirhad  x*- 
'«»iv«d>  the  «M>de  itiiowlog<-tluikn  'td  4vm  bteft  atoleau 
Oa  tbt  triaH  Dewttoij  C.  J;,  «t  the  Mid- 

dliMx  SitttaiM«fl«r  TrhiitV'  T«fai»  tt  wpunAd  that  thia 
pl^tiff  earned  on  the  faualwMi  af  ^pttHiaaiH  fta  BeUi- 
.TU^-1gtm\\  the  diiftadah*if«a  A'taMttferof  tlie  firaiof 
iMutsii*  1?rwui&  Haabwrfv  A  €al,  who  «Mr*  breweMr 
0«  the  ntli8epUittb«f^  IMB^  learvfthi  sen^ata  of  the 
ftnay  ttnaed  •#okni  Praas'  Mk'ktPthe  boftse  of  the  «9aintir 
a>  Uml  ofttle;  «M«h  had  not  ftaeh  ofdand  by  tbb  plafai' 
tlf^  eaid  niilch '  dM  >  aot  appear  to  be^  auMHig  tha^ 
'  eytitoi  of  alrialieil-  otit>  Im  >oMbtd«i«a  tnmt  th«  faTCKVOiy. 
Ott'tba  8a«iMnhar  las'tafMtlgatlon  tec^  place. 
I  Prats  and  thej  pMihtUP  mtwiiawihwided^  and  giren  In 
ehawa  by'tlie  d*liHidanii«peh<«harMs  of -rttpeotiveW- 
stotluig  tiw  liaml  ttf  <  btferv  dad  iMaiDtog  It  loowing  it 
to  ha«e  beta  4ttol«ii.  .^nvf<mm»  tttad  at  the  Central 
Gritatiiol  Oearti  and^e^Htedi  *  ItL«akk>lrieeted  Out  the 
iM^d  ^n  iMM  Ik9affiiDEm't,'aid^hu«dpbn  aA  applica' 
tfaMWUffiade'fdr  awiin^MfaMBtc^  hiliT  striking  onfe 
Hio  «oid»  ^*  aemli  Mi«w«DleiM^n-/A-dnd  tnairUng 
!B«ata*'Jotum<at.^>  ThoiJiaid'Cblef tWitMeotdered 
Uib  tt»tadimiit-io:4e'Bade,  idid  thajuji;  ^e  oTardiot 

fiirtheidef<&d«itfi'""r" j.ki  ■.■ji.     ;.- -i  

-'-iMMMtMMMW»wiM«ed  to  vtH#  trli];«k^the  groMkd 
that>ihwaMkidt»flstftif1i#it««rl^i«Md«ki-^ 
tW  .-wariUleeiB  lwaiiHffiwJir  '  tf -tbo> 

|Ma>lMd'  bam  «b6Mhrte<aMda^-l|k«li^ 
hiite'«oB«'^-tltt  triatwIlhiaUMw'of  AMtfatewH 
abtdv;  ^TMs  VMiMnieiit'fUnl'ariihlA  Mtt.38<of  MUw 
9«4<WlUi4J4i.«2(!  •  foVMlBtra  fivMi  tst;  It  b  Ndd, 
filMiiri«  irtAefr  i«'ti<li*«iHMt^ haat'in  nHikA 
iK-4hit>the  aet  l4WtMlTil9>wwUMiefid4ttie^oiBiaBlotf 
^Stheblfl■aMgh^^  .fHeW'^ated'ilMMAf  'r/iVaeWfS 

r  fl^iiiiHHtt  JiMu^\utba«wr«Faiilariaboe^  not  'aa 
aOoMMBi)  IfPMaaididwtfttHatheibaMMLtheieMrHJd 
of  ra(MMat1(fkifwlM^<o!hi^8teteHw0iri^ 

JonJm  69rVtt«Bl^  Jil'MMf  ^lU  ap^aath  to  abe;thal 
tfaeieBWtMts  f^f  ^01^  anfitidiMMii  at  Hiai  Priiui 
vim  .<lM«ttdiid»ttfl  mMt->t^«flaadlte  laiM^-'fimtn'  'Mef« 
«w«r<fliMUli>itL«ad'«kiit  th^y)doUnt'43ctiliAd-to  a  eaii* 

arid  iithign»dlti  fclaad'MgyMdteg' in'a'iMaMBt'whfeli 
MveaVteaibAls-vliSattloii*'*-'  l'<i.;  t '.i-.t,: , 
'  ^  Ck^Btnknani  aan  MttifaiSaa4hht>lh«t«  sheta^ 
hatnlei  >  VbviS»d  sH)tlatt<orataA  Wffl.d,  o.>tt^ 
Itttmded'taiiflnUMeitho'pat'er'iof'ttn  joAn  at  NM 
Frldt» Mditotfair-Mnti«rtU  UaiiiiBi*iiiMitibfliUpWrt> 
it  'gefre"ih*"jhdge ' »  dliiirsfloti ;  and'^^'doubrwftMhev 
thi  jnoviiw<M  tMtmetloii  tetaMadieo  otuflnl  thtf  a»i 
at«tu>a'  Of  -tlie  <tadM  «x«rdasdu«4tAhi''t)i»>httfign^ 
liknitiC  by  ati  -itiwr3)adfrAi«ntMo(>^tho''Oadnr'  Afr  4^ 
mtej-tn  nattM  iJirbjMithfli  ladMihaa'a  diaehMtloa^  A« 
Ooort  is  Uonr  to  tntaiteei  tMbunaitha'  'toAgS  who  has 
aU-tha  ei^nlriahaaU  Uifort  himJtotUe  modt  ptoMr«r(i 
httpalio  JtlwiahiAi%lMltllag'tlM)'aUittk  toiHiteh  H  ih 


a&dtkfti|ipoi«a«i^«fi«ideM»t'hl8jddtfiMnt<«rhMrlh« 
Covrt  liaa,irilll<|liai^alidlMB  «nd^^a^5ibalf  Aei  «tMi»  b«£ 
Ibreit^'le  oompuilhfelsrvnfiviiliiibtel  i'ltit^aa^  strfj 
that,  OB  the  Oo^oeaarpl'A'dM^i^dtffteaiitcaeaiB  mUoI 


from  that  MMih>b  prdpoaeJ  tolie  talsad^j^  tboAMeAd^ 
■sent  Kf 'f ej'bvt  <H<ia  elaat,  that  th^ptafatW  in  this  oMa 
won  Idiayi^^wt'chocHilyUAnarittlonMdridhiwlni]^ 
t(<n<^tb«thi'«^hlOh"PMia!vn  hnpliaatsd.  Inaobi 
Mw^»:  thenibrej  that  iaMMiea  bf  <bij  naaa»  of  Pmbo  «aa 

•  WwBrt^iary  Jj^The  ewaetihaBt'  ewdiloatha' jndlgoat 
'■•iMM'DeBitakiNUi^btbkt-OilisdtM^ 


foritB  pn^r  MHnot  IwTfrbeA  pr^fieea  in  tiu  emdnot 
•HdioaM.  Tbmiidi»peifW|^TCiito^Coiirtabvra, 
b)r  dn  pmrao,  If  liny  tMuk  aaendnnrt  Improper, 
•tt  gnm  ■  Dew  trid,  or  mate  MRh  ottnr  otderM  to  teem 
-mayaem awet.  Tii«ipMBt!oii{s,irfcetlierir«tfaii^the 
■nniMlrowt  In  Uiis  ease  w  eleeriy  improper  u  to  eall 
"HKMi  OS  to  eontnl  tke  tftwfetkm  of  t^  j«dge«  who  ^ 
■II  tlw  otfcBPietanoee  befne  him.  The  ^ea  ststee  Oat 
■the  Mony  wasoemnthtej  by  aeme  person  to  the  defend- 
flat  nnknown,  and  tlw  aaoendmeBt  aDeged  that  it  waa 
wmmitted  by  Press,  the  cAuv^  imuBot  the  ^aintSff 
■befaf,  that  he  had  reoeired  tiie  eoo&  knowing  them  to 
imw  been  etolen.  I  -tiiink  this  u  a  case  of  varianco,  in 
vhidi  the  jttdre  nfgfct  well  coD^der  that  ttm  plaintiff 
~~m  not  pnjadmd  1^  the  amendment. 


COURT  OF  COMMOIf  P£EA& 

snrnwjs  ih  banc  aiteb  twnity  tbrm. 

BuHD  e.  EaBMTQs.-~Jaau  13, 18,  and  20,  and  Jmu  25. 

Jmm  Mm  for  fcb  /nft  laj— mr  o^  a  PaOiit  far  tk* 
J>yT»efty /■■aaliw.ei  aBpaatWt^a^rte  Jwnnaiow 
tm  far  tht  JRmroditoliom  of  Ima&m  of  NtituM  ly  tka 
Adim  qf  lAgit  m  pnpamt  luaiwj!  Pfater,  ikrm^ 
tke  Lm»  ef  «  Camwm  Oteara.   aV  ^wjifaatfaw 

pntifwkkk  wtm  At  lelmmimf  A*  Pimtm  wMk  AM; 
Me  ttoittdf  At  ^oolMtffAiMwUk  AdiHSi  4wiaiW  aMn^ 
HU  jriiiirtiitf  ateai  to  Ae  OmtmClmwni.  Jt  $lu 
Ad  o/Ue  JJeter^Hom  of  Ae  jlntOpmOim  Hmu 
mid,**WhmAtPkatia  net  imtmM  for  immmXate 
Vm  or  Opmitiimt  A*  Amd  «^  U  mtd  on^  Ivsse 
■tifmsttSmfmtfafttrbmiuttpHedtoSeai.  ,  .  .  It 
ity  howner^  oMuiderad  imdumnamblt,  ihtxtjiutk^tre  cAe 
Mommt  ^luit^tUPIalmmlkt^kmuratmrtiieripro- 
diimng  tile  JDenffitt  ttfut  «>  UaA  mtm  mart  mm*  Atid 
mtk*Piate,«mdt9ni6itli^itfywdkPomMyatb^mre 
ttattdJ*   ^JSvidamm  wM,  that  ming  the  Aoid  tftv 
the  Piatm  hmd  bmt  toaltd  wiA  MiMy  wotUdrmdar 
AtwM$0}m^h».almrti»i~-SAd,  that  the  J^fttM- 
Miomwas  not  ealoMUaedtamelemd  mm  (Jpaulor^fiir 
Jkteliweneef  41  Amw  nOkieml^'  ekur  4»  it  wtdmAaod 
imemiOpv^or,1hqtMel)iMeliemt»meth»Aeidwa9f 
ilMtheAmdahomldbemediefere,mmdmt«^iei\  the 
Platte  had  been  iodiaed. 
OlKtftheOperatkmeiemtttdimtiAjei^ihtPlaUto 
Adine  emMeita^  iBma  toemeritialA-a  ffolden  jreUew 
lim;  amd  tbe^^eeifhetienMdM^  net  aoeibie  to 
JK*  the  Timt  metttuiffm  aiOaiaiag  each  Tint,  at  th» 
'  might  varyfirom  Piteto  Thitiy  Mintgei,  bmt  OM 
o  iHtit  PrmAiet  Ihe  Ometater  wetdd  he  aUe  to 
it  aeemattlfs-'-'^Btid,  that  the  S^Meifiemliem 
*tae,inAii  Meneot^ei^lmmitfyinlelliffiik. 
2ftdPat«iiliMv^.AWfp«nlanN)«i  Sepaedaetieit  of  aU 
.tha  lanuet  reeeiaediaihe  Patm^the  Camera  :-4itldt 
.-mi  to  St  wOiattd       Atej/katiam  tkewiag  OM  tkt 
Ottfeet  tt  he  ttttpmlmtmfmi^  hi  Mmmyt  attdHut 
Ike  Repr<Aaetim  wat^ atriatiy  tpemtaaeeeate. 
Cue  by  the  sarfgnee  of  a  patent,  fw  the  infiii^ 
niflBt  of  a  patent  fur  tho  proee*  ealled  "  Dagaemo- 
tn***"  ^he  declaration  stated  the  patent  to  hare 
Men  granted  to  one  HUeeVeny,  and  by  him  aarigned 
tathe  plsinttfF,  and  to  be  fot-the  invention  <ff  **a  new 
a&d  Ini^troTed  method  of  ebtalntng  the  t^ntaneoas  re- 
'  prodaotion  of  alt  tfae  imwes  ncnved  tn  the  -foons  of 
UM  oamei*  obseuni.'**  •  The  defendAnt  pleaded,  -fint, 
BOtgoihy;  Beoo&dly,non  eeacewit;  tiiirdly,  timt  the 
patent  wae  obtained  by  fVaad ;  and,  fonrthly,  that 
Ifllaa  Berry  was  net  the  first  inventor.  1%e  fifth, 
idxth,  aad  aoTBHth  pleas  mre  demnncd  to ;  the  eighth 


ninth,  that  It  was  not  a  new  inrestian,  aMwiittf 
pablie  use ;  the  teatUi  pka  was  dumtnad  1i;  fti 
elevcntii  wai^  that  Ae  tme  and  Jaet^floa  •am,  \% 
olidm,  and  description,  asid  deflidfion,  uemiM^Ml 
at  Tariuee  with  and  too  large  ftr  the  iBnate  • 
descfthed  in  the  spedfication ;  the  twdM  jAn  ei| 
that  Hlles  Berry  Ad  not,  hy  any  fantimalfaaA- 
ing,  parttcnl»rly  deecribe  the  natvn  e(  lA  iiiiilB; 
the  thirteenth,  t^tMUes  Berty  did  not  aripkte 
pl^ntlfF;  tfae  fourteenth,  leave  and  lieow;  ok 
fifteenth,  that  the  Invention  was  of  no  ms  to  ftt  pi^ 
11c.  "niese  pleas  wOe  traversed  by  the  ^rinltfilfc 
replications  thereto.  At  the  trid,  befofe  ^Rk,  OJ^ 
at  the  Sittings  in  London  after  IVfaiityTenLMff^fli 
ploInHff,  to  prove  the  twelfth  iasn^  potii4ifNl> 
cation,  which,  after  stating  tiiat  the  Inveatiiawai- 
annieated  to  tfte  patentee  by  a  ftreigBernAr^ 
IWiee,-p»ieeBdedto  deaeilbetiiepraocmAin-Mh 
prooeeais-AIvIdeflintoiiTeopetatjoaB'.  fhaflntoiMl 
in  poKahing  and  deanii^tlM  sHvot  Baiftee«rtbiy( 
fai  order  to  properly  prepare  or  qnallfr  H  ftr  mMi 
the  sensitive  layer  or  coating  npon  wMdittaaitiiac 
the  Kgfat  traces  the  design:  tiie  second  oparaBitbfll 
applying  thrt  aenrilive  layer  or  coafiytatteifcB 
surfece  -  the  fliird  is,  trabmittrn^  b  me  team  * 
8eitra,-ti)e  prepared  su'fsce  or  plate  to  the  adicttoffli 
Hght>  BO  that  it  may  receive  the  imaget:  ibetwflifc 
bringing  out,  or  making  appear^  the  rm^f^u*, « 
representation,  #hieh  u  not  vrsiWewbai  Agfci 
first  taken  ont  of  the  camera  oliscnrai  ^VBnam 
operation  is  that  of  remqvii^'  the  aUMlllR  iBj'  « 
coating,  which  would  contlnne  to  be  tl^^A^  » 
deigo  mfRerent  ehai^ee^  from  the  aetiea rfljW* 
would  neceesarily  tend  to  destroy  the  da^atfMr 
so  obtained  in  the  camera 
fliMi  described  the  first  opera6on,  Jjjjj 
be,  tile  polluting  and  preparii^  Hht  Jw**** 
the*  plate,  and  Which  latter  consisted,  —ygy 
things,  of  deaning  the  pHte  with  add  <By»]}*^ 
and  rubbing  it  lightly  with  pounce.  The  ^W^"** 
thisfirst  part  of  the  operation  condndedia  feeW**5 
words :— «  When  the  silver  is  weU  pdiAol,  s™« 
rubbed,  as  above  stated,  with  acid  diataTrfai^ilJ 
and  sprinkled  with  a  little  dry  prnmce  p«wj?  "J 
rubbed  Imhtly  with  ft  knot  of  cotton. 
to  lie  !wa  upon  the  plate,  say  rtiree  dWertst  ^S"" 
being  taken  to  sprinkle  each  time  the  pl«to  »JgJ 
der,  and  to  rub  It  dty,  and  veiy  ligfitlyjWift  «■ 
cotton.  Care  diotAfl  be  tdeen not  to  Wtte «P*2 
pfete,  or  to  ton*  it  wHh  the  parts  of  the  c«rt^^toB« 
by  the  fingers,  as  the  perspirallon  would 
or  stains,  and  dampness  of  the  breafli  w  of  » 
would  produce  the  same  effects  in  the  dif«nigi 
When  the  plate  is  not  intended  fiff  iannefijto  ma 
operation,  the  acid  may  be  ftsed  only  tw^fJP*.} 
surface,  after  behig  exposed  to  heat  TM  "Jj*"! 
the  operation  may  be  done  at  amr  "J 
allow  of  a  number  of  phites  being  kept  pwf"™^ 
the  last  sHght  operation.  It  is,  howfer,  w™" 
indlspenaahle,  thatjusthe&re  the  moment  of  BMgm 

pbtea  In  the  came^  or  the  i«p»*«*W*°^''*^^ 
pot  at  least  onoe  more  some  acid  on  th*  p^e^f^^^ 
mb  it  lightly  with  ponnoa,  aa  beto  rtated.  n*?- 
the  plate  must  he  olemied  whh  cotton,  fio^f^ 
dust  which  maybe  on  the  sniftoe  *'*''fS*^_Jr 
specification  then  pointed  ont  the  woo* 
which  oonsbted  in  boating  the  suAee  of  the  pW" 
iodine,  the  objeet  being  to  subiBet  the 
suffioieoUy  long  to  cover  K  Wift  a  fin*  S^£r|;' 
The  specificakioa  stated  that  H  was  TJfJJurf 
precisely  the  time neceesarv fer  obtiiiBnff  **""''2to 
a  goldan-yellow  tint,  as  theeane  mar  i 
thirty  mlnutea,  bat  rarely  kaiger,  naW" 
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■eommtgly  ot  the  time  VNnirad  to  obtain  the 
]  gvlden-yellow  tint,  and  mk>  to  inspect  n4iidly 
I  pUie^  so  as  not  to  gire  the  light  sufficient  tune  for 
lag  upon  tba  coating."  The  ^wcification  alao  aaid, 
lifter  thi«  second  operation  it  completed,  the  fhi*  » 
the  pasted  to  the  third  operation,  or  that  ^tbasameFa 
Mcuis.  'Wben«Tet  it  is  poesihle,  the  one  opeation 
jwold  immediaiel/  follow  the  other;  the  loogegt  inter- 
■1  between  the  two  ihould  not  exceed  en  heur;  beyond 
)» time  the  nction  of  the  iodine  and  ulver  sur&oe  will 
fm  their  requisite  ^hot(^;enio  pmptrtiee."  The  re- 
■Hning^tfaeee  operations  were  afUrwArds  likewiw  aeve- 
i{»ecified,  and  their  olyect  w*^  by  meane  of  light 
img  thioogh-  the  lena  of  a  camera  obecura,  to  aroduce 
iHga  <^  nutace  on  the  rorbce  of  th^  prepared  plates, 
-i  «ftwA9d»  to  them  there  by  renonng  the  ooat- 
l«f  io^na.  TTnder  thb  dews^tiou  of  Ut«  third  ope- 
I  it  was  saidy  It  ii  imponible  to  name  exactly 
ttinw  moeeBsary  for  obtalninginugei  or  traaiiu;i  fixm 
ye,  (or  photographic  deugni),  hot  hy  a  litt&  prac- 
:  it  may  be  eaeily  ascertained lAd*** It  ia-deMraUe 
„  aeefiijy  in  order  to  acquire  a  proper  practice  to 
.idu  spme  experimenta  of  this  kind."  A  witoses  was 
pDed  to  prove  that  the  »peci6caticai  would  enable  a 

Coi  oompeteat  skill  to  efi^t  the  repodontion  of 
inthefocasof  the  camera  obecura;  buthe stated, 
a  cross-examination  by  the  defendant's  ooonsel,  that 
jkt  wiliotttion  of  acid  after  the  phite  h»s  been  coated  or 
a^MdiPouild  Mnder  tha  expenment  iU>ortire;  where- 

rii  was  objected  by  the  counsel  Cor  the  defenduit, 
the  spsdficition  waihad^thatthethirdand  fifth 
flpnliiiM  ace  deacribed  as  theanbpiitUogyin  the  camea 
UKBo^flie  prepared  surfiaoa  or  plate  to  the  action  of 
w  fip^  that  It  may  receive  the  inuuies,  the  woond 
vnuon  being  tba  coating  the  plate  with  iodine:  and 
S  ns  a^guM^  th«t»  as  the  ^>eaficaUQn  direets  the 
lotting  once  more  some  acid  on  the  plate  Just  Iw  ^rv  tie 
■Maf  of  uuf^  the  phites  in  the  canieraj  it  must 
k  doQs  after  tn^y  have  been  coated  with  iodine ;  the 
yftfiusUun,  thercooxe,  describes  that  sa  essential  which- 
inld,  aoeo^ing  to  the  evidence  render  the  whole  ex* 
J^Dent  useless.  The  learned  jod^  at  the  trial,  hi- 
intd  to  the  opinion  that  the  objectum,  was  &tal;  and 
thexenpon  arxangad  that  the  jai^r-ahould  find  the 
ipcifor  the  dafendwt  on  the  issoe  on  the  tweUth 
'  m-the  plaintiff  ^vin  leave  to  move  to  enter  tha 
wet  hi  his  favour,  it  the  Court  dwuld  think  the 
■enfieslion  sofficaeat;  bat  the  defendant's  oonnsel  weve 
Uare  llber^  to  raise,  on  the  aigument  of  sn^b  rule,- 
1^  ol^Uons  to  the  specification  nnder  sucdi  twelfth 
w;  sod  the  other  issnes  were  fonnd  for  the  plaintiff 
^  40c.  damages..  In  Michaelmas  Tenni  18^,  a  rvle 
■dhsTing  been  granted  according]^,, 
^irtwi,  (i.  C,  Giwe,  and  J.  Brwm  shewed  caDMu— 
wksroed  judge,  at  the  trial,  was  right  in  the  opinion 
■•J^w  fonnea-  For  the  purpose  of  ptoducii^  the 
'  ^  plotetf  in  the  camera  obscors,  the  ^Mcifi- 

shews  that  they  mpst  be  coated  with  iodine: 
W  ue  evidence  was,  that,  if  acid  were  to  be  applied 
™'  the  plates  had  b«en  iodised,,  it  wonld  remove  the 
IJ^^  end  conaegiMntly  render  them  unfit  for  reeeiviiy 
"•■mfMSiien  of  the  Imagea.  Now^  the  mcificatien 
^  It  to  be  <*  indispensably  tbrt  iw«<  Ufar^  tie 
4|M  of  using  the  plates  jn  ttie  camera,  w  the  repro- 
"""Og  the  design^  to  put  at  least  ,  once  more  some  add 
«we  plate,  and  to  rub  it  lightly  wjth  pounce." 
*J»t  IB  Ae  meaning  of  Uiese  words,  "just  bciore  the 
r^^t!"  Do  they  not  e^fdude  all  intervening,  time 
o«*eea  tsking  the.  platee  and  puttyig  them  ut  the 
"j|^<  Tbe^  is  nothing  to  indicate  that  what  ia 
T^TxTf  "^wid  eiperation,  which  is  snbsuttUig  the 
p"*  ta  udiM^  B^Ut  iie£eaiiu%  taka  pliM.«Au 


was  not  the  opemtiMi  intwdad  by  the  speeifioatloiu  or 
a  man  migh^  afier  hsving  ntde  axpenmeota,  flni  It 
ont;  but  neither  of  tbasa  dnmartanoes  is  suffident  to 
mpport  a  qwdfioation.  (HiadsMiKh  on  Patea^e,  177)» 
The  law  re^tnixes  the  inventor  ao  to  explain  his  inTs» 
tion,  that  an  ordinary  workman  may  be  aUe  to  undep- 
stsnd  it:  /Zm  v.^rXtsr^  (WebsL  PaUCas.  64,66)» 
where  Buller,  C.  J.,  sey%  It  has  been  tiuly  add  Iqr 
the  oonnsel,  that,  if  the  specifioaUen  be  such  that  ma* 
chanioal  men,  of  oevmoa  undantaodii^,  can  oeowo- 
bend  it  to  make  a  machine  by  it,  it  is  sufficient;  Mt 
then  it  ranst  be  such,  that  the  mechanics  may  be  ablft 
to  make  the  waohiae  by  fdlowhig  the  directione  ef  tho 
spedfication,  withont  any  new  inrentioaB  or  additiq— 
of  their  own."  And<in.JV«bo»  v.  Hm/ordy  (8  Mee.  & 
W.  814;  Webflt  Pat.  Caa.  371),  Parke,  B.,  in  deliver- 
ing the  judgmoBt  of  Uie  Colkit,  eays  of  the  speoificatioo» 
**  To  be  vali<L  m  tUnk  ifcehooM  be  mh  as,  if  &iriy 
followed  out  by  *  oemnetent  wndunaat  wiUwnt  invent 
tion  or  addition,  would  produce  the  machine  for  which 
the  patent  is  taken  ont.*^  Aanothn-  objection  to  the  qis- 
dfioation  is,  timt  It  doea  net,  in  clear  and  expiesa  w<m% 
suffieientW  deicnba  hew  the  operstions  pointed  o«t  h* 
te  be  iMtfotmad,  b«t  does  sa  Mly  in  vague  tarns,  and 
leaves  it  te  be  fonnd  out  bv  enedments*  in  tsTsnl 
parts  the  qiedfioatiOn  s%b  tnat  it  is  imposdble  to  staio 
the  time  neflossa^foreb^ninythegolden-yellowtintor 
the  images  bet  it  ceooasDendk  expadmdite,  and  polkta 
out  the  nscesstiyof  -emctios^  in  order  to  aaqnire  tba 
pMperknwiriedge.  f Ct'  inirff,  J.'-The  psiteniee  — br 
■ns,  **  I  cannot  tell  when  «he  gohiea-yellttw  tint  will 
HMs;.  bnt,."  be  nqn,  "  if  you  ftUew  my  db««ti«ML  ft 
will  take  place,  and  peabahly  i>  ■  oer«dn  time,"  wfakk 
he  mentiona;  "  but  yen.  am  to  waidi,  end  aee  when  it 
Qomes.*'  So  olsoaaieihe-tiHb-aaqaiskefsrprDdncbig 
tbeiMWfc  A  is  gnits  aaftdsntiyinieUigiMe.]  Next, 
thespeeifieati<«  does  not  distfai^di  betwea  what  ia. 
old  and  what  is  new.  ( JHoQ^tow  v.  FUm,  1  Stadi. 
lae).  Then,Lovd  JEaienboraagh  ra:prauly states,  that- 
*^  patentee,  in  his  epadfieation,  ought  to  infixni 
the  petioa  who  •enmlta^  it  what  ia  new  ssid  what  is- 
oU.''  The  jury  hav«  only  fboud  tlmt  the  inventiaa, 
aa  described  in  the  tiilsb  lanew;  bat  that. aagr  dife 
ftomthainvantiendanafrediatheeperificatian.  N«d^ 
the  dedaaUoniB  «ld  to  be  in-nqwet  of «  pskent 
invention  fin  ''^*^'''*nr1'*'T  ■"*-"tt~  rcfndMtei  of 
all  the  images  reedv^  in  tlu  SMoaoC  the  camiW  ob- 
seuia;  whines  the  invsntlanspeciAedi««dUfepettt«M^ 
for  the  spseifioatian  sfavws  that  etatjesuny  objeeli  cn. 
aloae  be  taken,  aad  ' also,  that  tbsyean  tmZy  beiepM- 
dneed  by  the  l^bt  of  the  son,  aMboo^  imaoee  can  b* 
rBedv«din«htt<anianby«rtificiBlU^m.  Tbespssift 
oatica  dso  abews  tbst  tae  npiodnsdou  is  net  speidfc* 
moos.  As  a  patentee  may  amend  biaapedfieatien,  tho 
Court  will  not  strain  points  to  eonatroe  it  in  Ms  fm  —. 


'iMr,  (S  B.  &  A.9fi»);  Smmibn  v.  ^stoo,  (S  B.  ft. 
AdDl.881);  TWnerr.  Wmt9ir,tl  T^fUeOB);  jKmmm. 
V.  Mm,  (6  a  1^  G.  178);  Jfay—  Vk  £kammrd^  (2  ~ 


[They  also  reietvod  te  tba  feUowing  oases:~i2as 

WMtr,ii  B.&A.a(»l    ~  "   

1.881);  TWnerr.  W 

&  W.  561>»  JM)kmTiQnMii,(5^.  fcP.ailViKgT. 
ZJioMMiMi,(8TaHnt.401)(  JMiiirify9v,Wig6ihCtM 
In  Qindmaieh  on  Pat<nta,a8a};  nnd  Omfc  v.  A 
(8<1.B.1063).}. 

Sir  Thmger^  C,  F.  SMnteti^  and  fTe&Ksr,  ia- 
supnortef  the  ntlo.-~Thfl4wly<|neBUon  fortbedecimoa. 
of  the  Court  arises  under  tba  twelfth  plea— what  la- 
the meaning  of  the  specification.?  The  Question  of  fac^ 
whether  it  would  eiphlen  workmKt-of  ccdinary  diillte- 
CKeeuta  the  process,  the  jury  have  found  «:^esdy  la- 
the affirmative.  The  patentee  only  claims  a  methodaC. 
pneoms,  and  he.WHB^  "Follow  ny.  method,  and  sm- 
wiU  obtain  tha  dwM  MdW"  Tba  eaw  <f  gwwfrt. 
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imtt»  ncetved  i«  the  ftcwof )tll*  WihMtt.  ^brnMii-' 
ittgU,  *'alf «tMbl« of  1>cli%praAii<tod by  fMam^t'my 
dbtfoMMw.**  The  epeelfteMloBili  tff  he  inmi|tfeteJ  tU*- 
fjttdiiw  to  Ae  ntiijin,  ""Bt  mMeedeiitAartfl'cMM^ 
Mentibos  fit  opfAaui  iMcawetatfo',"  (Bnt^ta^ 
HuEfatifl,  4tf ).  And  reedmg  Ihft  vhole  doedmtnit,  It 
expiewM  the  whole  proc^  oldsHy  and  liitel^efUy  i»  nil 
ordinary  trodentaDding.  JMUMni  .Sbw  fo  B;  ft  Oi' 
169)  shew  thet  H  ts'saffknent  itthe  patentee  rtifi^  to 
dmwiws;  end  Hanuar-vi  P^o^  hi  EWst^Kn  j  ism 
uithoritv  that  the  pateotee  may  T0rt>toi<«af  hae  tweh' 
dommMe^  abother  patent.  It  U  A  iMRMAit  aaemir  to 
the  ebieeUon,  thtt  the  old  h)  not  stiffi«i«idy'  dtstM^ 
gnished  from -the  new,  to-  say  ihat^  a- patentee  tn  not 
expeeted  to  be  awete  of  e*e»V- peteM  in  ^t.\m^vMi, }  Wj^ 
the  ioty  have  fettod  thhtaif  tWt  te  elalmed  tivbtfittttv 
iiiluptetontliutniee.  isneir.  Atto'theobjesttoii  to- 
Am  lanenAlte  needln  the  a^wiMtottiw,  Mid  that  ^  re* 
pndnc&mofthWimases  w  Hmt  apoMHtieoae.  thelMO' 
canto  iA6  of  wovdi,  >f  theeeitte  is  safBcUntlv  otbar, 
will  not  ▼iefate,  m  fn  Hie  eue  ef  Ditnumft  Patent, 
(-Vebst.  Pert. €a8.1S7),  When  the tttet^  f^baked" 
need  for«bolfed,*'and'<dleeoto«ntlMi*''ftr  »dMchatM 
ftvncolonr.^'         ■  .  .  ■  " 

0»i;Bi<etopped  the  eotmeel  ftr  the  ploiiktilf 
Aeee  fast  poitot^  imd  es^ratod 'IbcnnselTerf  eMisftM 
vrttb  the  «BBWMtt{iv«B  aU'ttMriiMpbhft. 

After  etaiHi^'tbe  «leAdh^  tad'fiMs  nl  VtM  oUe, 
Kfal  LofdAlp  ttM'^^Phs'iCotert  t»ok-4itik«'t»:eBiMldef 
tl»-BiorftMbMaMfaA^««tl(hi'whibh>  tAid'4>MU  AdtM" 
at  tiie  trial  of  the  esnse^  and  we  have  now-'OOAMi  ttt 
tke  ciHiUdrieb»  -that  thviobSeotloii  tfaen'tmde'  to  fhe 
weeUeUieiicaiMbfrheKMilmed.  IniftMMtfwCMifty, 

lf.'ft'it.'flB4), 'whielk  Me^m'^etlbti  Yor  tbela'^ 
ffiUgen^  ^  t  Jiatent  gystttfed  IWeertMn  (MpWA^nte' 
to  nuunifSMtiM^  tabu  fbfjrti^  and  i3ilhwpurpoBe«,'th« 
mcatiov  iaMte'iw  tothe  Mi(miCfB«y>4f  'the  '^pcwilltaiSoil.' 
The  enbetance  the  li^tstttionip^  <a'tnfethod  ef  mamr^ ' 
fitetoiriM-  Ireii  t^bce  wUhotit -tke  ^e4of  the  nHuldrilr 
tbeipMAfieatioii'dld  Mt,'-tH  tonbfl;  tay  a  lUandrilfwie 
itotbe  need;  bnt  theOfMrt  hetd^that^'ttfktdf^the'whOlV^ 
flpeetAeattod  together,  ib  wii»*lattf;  thct-it  mm  bf  In" 
ttlligenee  wwAAwidtntoBd'  thai  «<tmAdi4l'wt9«6eto 
iM  iAsd,  attdthaifewas  'eifflMeat;=«f*  tt«tfte,  'B\  ehld; 
*<Intiwoeiitfnietiea«f«  patMtthtpOttrt*  Is  buundto' 
rad  the  UpeeifieA^  •i  Wlo'iiippoM  the  patebtjlflr 
eattMrly  he  dime.  ^^MtbltB^the'Whbte  eflie«t  ^4he  spet^ 
d&0«tSon  tojr^thervltwM  deil^  ^Vtto'ftM^ded  to^x^ 
dMe  tfae'Mlilfl^tfl'.^^  And  egaiiH  Vi^  ^Umf  .  JfdrfiiHti^ 
(SMee.'ft  Vf.  8N),''{t'WMi«iM,'WttM'Mft>fetkct^teiMS 
other  Bpet^fieatieu,  "IC  i«:it'j«tot  nite"of  cwutmocten-to 

of «he  nhMM^offt  jMHictoln-phnik  by  tiilting 
fbe'iihole  fiutnra«Htta^Mn*''  Aiitf  fUitherJn  Mm- 
•IrfbirTi  JAniMM/l,'  (S  G/B^nfii),  -Wheft  lb  Hpid  been 
■ttaed  that  the  speelftMttoii '(^tfnled '  tMi  ttmdi;  the 
eoirtii^dj  *»thM  tii«'Mgt6ikln*<aatl  endiefthe'BMelfi'' 
aittMi;It  toiMtL  Mlheb-bMr<th&d«pBt4>«r  cMM% 
Aawflihie'ftfthe^h^lij  piwiUtf/  hMlfiMAg' ttoMeiHlAi^ 

tfnp  «ltngyth«)r,  and  giving  thawordi  a  fiuy  and  reaann. 

able  intoipretation,  It  eeenu  to  be  obTions,  that  the  pa- 
feMto«  oniy-l9ldm^1%M&''ift1^Mtok^Me'fm 
on  Hie  bid  linachimijr  that  ^Tfc  tht^Vi^ 


motion  to  ne  ^bric  irhtl^  .lA.the'.coiiree  j6f  'dry] 

the  eame  principle^  of 'coiwiEQijlwih  tp"  W  ^iNfl 


— ^tioQ.  l^ore  U5f  we  ££ipk  H  m,  &e«  fran^'.wr'jin^ 
]mstaki^«r  obeeiirity  as  ^rovld  a,penoai»f  Gi}|r^-> 

to)ili«MVQe.  TJke  &peoi6o8UiiD.atot«s.th«t  f*tb«|in)CMi<i»< 
dinded  urtofer>ei»eralioae.i  tlwfiBH^wwiste  ja  ppliehiafr 
and  oleaniag  itheaUvoE  fear£io»«€  4h*(dat«j  in  4irdeo  to 
propeily  prepve  or  qvalify  k  >forTeoeiTii^^e  ami- 
tin  l^er  or  coatiiig  vfxai  wUih  the  aetton  of  khe>lijght> 


vAfv^m^mm^U  b^utaMedvHthtMdffiivHiM, 
caR  bnliirtAhmr  to  U«toMa^>»el»<llhMj4M|lit  «£ 
pwwdeiy&d'toVilhiNrjV'aMVatf  H^iite 
oipttmu-^  ThU  «nel6aee'>«b«  )Mitpte  W'*»tet 
opM«th>»'a^hafri^'eh»'p»uyi*li^i'lh^  iUm  Mlhwif 
tbto  pkto  >whWi  Vi«biiit«BXed;Ar  ihiiMiili:w«a 
to  this  part  of  the  apertftaaliwi^MeV  Jhjkllm 
oeaTd-be'Mda  Ba»%to^ae«rteth»  liriiiM»  i fc 
in*mVe«Mettnr  «hb  atomi^tf  ef  fhe^h^'M^ 
thwwbfdkfaW  to  Wf«M4>^i«^IFh«^)Miii«t 
tBten«ei»  fbclAMeAiafiMa  4f  ayattlui^  (Ml  an 
he  valienly^wttouptw  Hi»«MM(>aflirUii«a^ 
to:Ufct;'  ^'fiTM!ipM«a^t6«^0penlboV'1**i«'*> 
pkepaMlhlB-  knd  i&e>i«Wna!-  u*li^tfio»W4iirfl) 
^^i^^be^dme  ■iiythiiet>^fcia^  ege»4ln^ 
oe  ulatet  being  ke^  «r«^«wd  tb^lo  the  UU|#«ii- 
ntinib-  iiUc-lfdw«Ai4^«MdMihldfai>«iifak4t 
liittt  :  beDttto  ^  btfriAdl>i^,VW&r  ^  f*^  ^^"^ 
cantom,  .^^  W9rada«l^«tK»^MMj- 1»  U 
ano^  nMA  etMe^MW-^oifr'^^lifailM' m  *'"kft 
l^tly  wit^*  pMnAoe^-^  hd--  h*fti«  Ueft*  ..WMb 
plato  mnat  be  cleaned  wCth'^jDattota^'fttovA^rii- 
doat  iw4itettaMy^i«m4tt«'Milhcirw>^«lia;T4i 
ihtoiwd'of  the'WaelfioatfoQ>IVw«»ntaMVthtA» 
diilBettan:to>appl/the  -Acii  ftfay-btfetof  UaainMHf 
wHV-tiM'  plItoB  1»  !th^  leawmai  whfchh^WIMy 
ntite^'wac  a  dlrdolhn'to  tfaadttcfW-lhi  mmkmm<. 
MAA-v  >th*  eeattiari  of  >th^  «l«tolwlthi-idaa^la<% 
 ^^AniA 


the  •ctd'«tihalp«ilDd,^«6iiU'in(Uadsr#« 
prbaesK.  ^vt  tt  MwifcWto^whued  tfcat  III Jiiil 
ilkjdQtotads  i)art^-t]to«MelUiw#««fcaiT» 
fenaam  ef < «  h«  iM  i*detdttdif**4)M  K  tto 
theiria«i4e  iMed  ^tlaM  Mlae;;^  ^.  j^^Oiaid, 
Ihat'iwhen  tte^datel  Isi  wt  Jnto^edto  ^MI^Mmi** 
AtoliL'aDd:^«faeafSt  bu  faMB'W«*luuil«ijl«4l*» 
toofieiiliielj^anpafU^  tfahMil%'7diUl||i» 
UaDtifkbc  aifa  irettHj  m-lt  aewafcww,*!  fwto^t 
aWoDd  «MnltiDil  {1 '  fori  ]th*  ^iiliel«  peMge  "V**^ 
Bidand  ae  hi  aweiitheelkf  and-4be  Mf**  g 
fattfmtheAiomeit^'iulag^he  plato*! 
plrt'lM'OppaBittoul»}th#<itaer>orpvtiaUj  lOm* 
pata^i  afierrwbi^  Hws^pooei^to  hMW^Ir 
fer  firU»'^'  i«Urt^(liife>lB-«he  miI'bW'vIt 
pye^i^i*  <Mtae»iiffia^Mii^«|krt^^ 

pUcaftiKi^jef '  iedhie>i  ^^\taBtiMfm>^^^ 
pdMtd  to 'the  -tUi^'iipmttoui^^-M  •'ihvci^ 
ohBfaaa»;<'iwhaDev«fa>-ab.M  p(HtfUe9^thar^i^w|> 
shBaU^oritiedlatefar  4eUawi4w<t«dte:')  Jt^«J^ 
theibfide^  tfab  pnUntoev'did'  awii-aatfid. 
omeatbn 'to  iiitoDm»eihotw^iWie'^^piia*i*«JJ' 
iodine>.iii(kotb*  ^iatti3imiwk\-M^^f^]^'^ 
ca»era'obBBiir^r:th<  toM  nid)ioatiOTi)f  •hi«jl"5 
tbeirif(fn,^ftai*  fcaen^ int^aded^'pieotii  #tf  iff; 
oTCAtionq^.Tbbi  wdtkitakf  laUlMrte 
t£6la^rin^oftfa»epedM«i6ii9)-«hlba|^^ 
!at[£M«a^-ha  aatoaiateaaaaaeli^iflMitfP^'^i^ 
tWfciK  OoteiiM  a^d^  l^«M*MdMiim~f 
a^ibiarmMeaily-plaiB  tohatndairfteadl^*^ 
ilUav.«efiriBliiaUlj%ehaam-tftta»hbtoi'Md^^ 
'the.  Mo  toeolK%'iMdiat:h»t*T^i£tKefliif«. 
M^^-nade  ataii^il  >gafrWaii^''--='  ' 

■j.i  vi  j^.rm  ^r(j  nil  .b-jlsailawi  "''.'^  *'  . 

'  gwd;3firttoiitffc-«fcfttoiaft  it  ■  ii   ii'i'  "jL'C 
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IT''^  that  OOfcrtT 
r^'e^t  with  of  tet 


COURT  OF  EXCHEilUER.— HioiuBiJus  Tmm. 

Tbk  Gbut  Noktberit  Kahtat  CoxPAirr  «.  Kev* 
HKDT.-— JVor.  16. 

Bmilteeg/  Cmpaiy  0^9  Firt.  e.  le-Udte ^  CMb 
— JV»yw'(i»re  Skarm, 

in  m  AttUm  for  OoOa  m  Skarm  brmiplU  in  a  BaUwe^ 
Chrr^xmy  umder  the  OmpantM  Cbmm  OotuoUikaim 
Act,  8  9  Viet,  e.  16,  *  if  ho  C^mce  ti»  J>mm- 
tort  9f  Ma  OompoH^  Jum  dmtartd  4iwa  jSAarw  Ar- 

eonjhiied  at «  OmmtA  MHHh^vftita  Ctmpm^  m  lit 

Manner  pointkl  out  in  tkmt  StmMt. 

ThU  was  an  action  for  calls  brought  bj  1^  Great 
KoTthom  Rmhrajr  Company,  inoorporatod  by  act  of 
Fariiament  m  1 846.  The  dedmtion  aUeffed  that  **  Am 
defendant  after  the  nudctofif  of  the  «aUs  heretaaftnr 
raentioned  waa  and  stiU  ts  the  holder  of  diveta,  to  wH 
156  riiarfs  in  the  aaid  CompaiiT,  and  befbre  the  otnn- 
mencement  of  thb  soit,  to  wit  &&,  ww  and  stiU  la 
indebted  to  the  sud  Goinpany  in  a  lim  s&m  of  money, 
to  wit  ieB7^10».,binap«iof  fiToeaUa  upon  the  sua 
ahan^**  (^wd^ing  the  anoint  of  the  oalb  asid  the 
tiam  wheal  made),  **  whereby  and  bjrnason  of  tiieaald 
act  of  Pariiament  and  of  the  Gompaniea  GImuaea  Cmi- 
■ftUdation  Act,  1B46,  an  action  hath  aoomed  to  the  «fd 
Company  &c.,  jet  the  dsftaidMt'  hath  not  patd**  &q. 
Flea,  actionem  non  alterim,  **'beemiae  after  me  fcOtare 
by  the  defendant  to  pay  the  aaid  cdla  and  man  than 
tWenty-one  days  befiiire  the  nadihtr  of  the  deeUntioa 
of  forfeiture  hereinafter  mentioned,  to  wit  Jbc,  the 
directors  of  the  aaid  Company  osaaed  a  notJoe  In  wrK- 
ins,  beanng  data  to  ba  and  the  aame  wu  thMi 
dmy  transmitted  by  the  peat  aoeording  to  the  fena  of 
the  statute  &e.  to  tho  maal  fdaoe  of  undo  of  the  do* 
fendant,  he  the  aaid  defendant  then  hdnc  the  halder 
and  proprietor  of  the  aaiA  Aann,  waA  >  hanr  tha  per- 
Bon  appearing  by  the  Kgietsr  of  siiareholders  of  the 
aaid  Company  to  be  snoh  proprietor  of  the  add  ahana^ 
hereby  the  aaid  diieefcora  then  gave  natloe  to  ik»  de~ 
fendant  of  their  intenHon  after  tMnty-oDe  danra  hvm 
the  date  of  tiie  said  notice  to  dedaire  the  aaid  aharea  in 
respect  of  which  the  said  calls  wan  then  ao  payaUe 
forfeited,  and  to  tahe  tht  steps  neoesMiTy  for  liavii^the 
forfeiture  thereof  conflnned ;  and  the  said  notice  was 
then  duly  received  by  the  defendant,  aadaflerwardattid 
more  than  twenty-one  ^ya  sAsr  the  giving  of  the  eiid 
notice  to  and  the  receipt  of  tlie  aanne  bv"  the  defendant, 
and  after  the  expiratmi  of  two  wmdit  and  npwat^a 
fttnn  each  and  erery  of  the  sidd  days  on  or  befora 
whitfi  Uie  said  aeTerst  calls  warn  ae  xeneettndyeqp^ 
pointed  to  be  paid,  to  wit  Ssc,  the  aaid  alteoton  did^ 
ui  pnrsaance  of  Ice  said  notiee  and  aoeerdtDg  to  tiie 
form  of  the  statute,  proceed  to  declare  and  did  then 
dnly  dedare  the  add  sharee  ferfeitod ;  rad  afterwards 
aad  more  than  fenrteen  dajn  before  Uie  htMing  of  the 
general  meeting  of  the  Company  herehutfter  mentioned, 
to  wit  &c.,  pnbHo  notice  was  gitrcn  by  the  said  direetors 
of  the  said  meeting,  according  to  the  form  of  the  sta- 
tute, to  wit  by  a^ertisement  then  duly  published  In 
that  behalf,  speoi^Ing  the  place,  the  day,  and  the  hour 
of  the  said  meeting,  and  the  mirpose*  for  which  the 
same  was  called  -  and  afterworas  and  more  than  fitur- 
teen  da^s  after  the  last-mentioned  notice  and  after  the 
expiration  of  two  months  and  upwards  from  the  ai^d 
day  on  which  the  said  ntrtiee  of  the  add  Intention  te 
make  each  dedaration  of  fMeltnre  had  been  and  was 
80  e^ven  as  aferesaid,  and  after  the  last  pleading  in 
tiiia  suH  and  within  eight  days  now  last  past,  i.  e.  fto., 
an  extrawdinary  ganend  meeting  of  the  shaiebolden 
of  the  aaid  Compngr  mi  in  pannaaoe  of  the  wiid  lai^ 


tors  of  certam  aharea  in  the  said  Compsay  ifaiMA 
caHs  were  then  in  arreao*,  and  aaaoE^otaarfAidt 
shares  of  the  defendant;  and  thatat  thswiiMliK 
towit&c.,  and  after  the  last  pleafiBgiatifaadt,s3 
within  eight  days  &c.,  the  aaid  eaUa  is  tht  dHhatfa 
mention^  then  bdng  and  reaadifa^  •wMftmmi 
payable  and  in  arresr  add  vnpiU,  and  He  attwe- 
In;  bfeing  then  and  thero  dnly  eoastitoled  hmh- 
has,  and  a  qnomm  of  ahardwldc^  in  thi  M9m 
pany  according  to  the  ficinn  of  tiie  g|atDts  lMfai{te 
end  then  -present,  the  said  ItotMtnre  of  ths  nid  te 
of  the  dsAndaait  was  dnlT  ooofiniMd  by^aH  fJm- 
painr  according  to  the  rorm  of  tiie  stoMh^  iptftt 
said'^sham  of  the  defendtat  ther«upoa  thea  honfitl 
were  forfeited,  and  timMpon  afao  atthe  irilaMfe| 
the  sdd  Comrany,  accordaig'tO'thafemefAtaMi, 
made  a  certidn  order  directiiig  the  idd  |liMMfc> 
felted  to  b«  disposed  of  for  tlw  pBipM«(nlferfei 
capital  represented'hy  ttich  dura,  4«  irit^liy  Wirh 
lieu  of  each  of  the  said  shana*  t«o  itrip  «M« 
miOr.each;  ariUwhlDhaMiic6mi»fe*IM|l 
then  had  due  notiee,  and  titen  mma^Waiim- 
esoed  in  the  add  ferfeitan  and  dlml  ifkhril 
sbsres:'*  oondndiAg'  with  a  nrificattim.  T»Aa  |la 
the  plaintilfe  denroned. 

PMp$enf  in  anpport  of  the  tfemtrrrer.— TWaWa- 
tid  qmstton  rafasd  by  this  plea  it,  whether  flafajta 
of  a  railway  company  within  the  opeiati»  ^  u» 

Ciea  Clauses  ConsoDdatSon  Aet,,  8  ftf  fli  6^ 
their  right  of  suing  for  eaUa  di»  item»» 
sequence  of  their  having  dedaied  thoas 
in  the  manner  *ere  pomted  out.   The  «>tifw"f 
statute  are  divided  into  grouwaceorfii^ttwi^^ 
to  which  theyrdat*,  and  thoae which jm* «f"» 
mode  of  enfotcing  the  payment  rf  eaU 
difihrent  heading  from  titMowhidt  giT'ft'K" 
declaring  ahat«%nMted.  The  former  ertsiiWrta 
2Stii  to  the  28ih  section,  by  the  firetrfda  iji 
enaoted,  **H  at  the  time  appotaled  •T^JJg 
fat  the  payment  of  any  call  any  diardwM^»*W 
the  amount  Of  soch  cdl,  it  shall  be  hrm«B«23E 
pany  to  sne  anch  eharehoMerftr  tiie  eW^y*" 
any  oonrt  of  law  or  equity  haring 
tion,  and  to  rwoTerthe  same,  with  lawltil 
the  day  on  \*hkh  anch  oaB  was  peyw 
comprise  from  the  29th  to  t3M  36th,  ani  *y53" 
of  them  is  the  S9tii,  which  enacts  "ff»/*!*2 
fail  to  pay  any  caa  payaUe  by  Uio,  topflw  *" 
the  mtorest,  if  any,  that  abdl  ha«  •<«*5J2^ 
the  directors,  at  any  time  ailer  ths  ««F*;^; 
two  months  from  the  day  anpohited  W  FJJ5;T 
audi  calL  may deelaia  the  share  ht  n^^^t?^ 
Bueh  oaU  was  payable  ftifeit«l„a«d  tfc^wbsftirtt; 
company  hate  aned  for     aAwMit  of  nch  *'I''ri 
Bot^  the  Slat  aection,  «a  'dedarathio  rf*™" 
shaU  not  take  effect  BDM  to  8uAori»tb«^«««« 
dispoaittott  of  any  shan  nntfl  «di  du*""*"" 
been  oonfirmed  *t  some  genetal  meewngflftw^ 
pany  to  be  held  after  the  expimtfe*  «  **"  "7? 
at  the  least  from  the  day  on  whid»  «*Z?S2  j3 
tention  tb  make  such  deelaration  d"  " 
hBTo  been  given;  ttidltdmHbe  lawfd  "Ttt*^ 
panytooonfiim  aoch  fhrfeHuie  at  "V^r^lSi 
add  by  an  order  at  such  nwetii%  or  at  •fl^TlT 
generd  meeting,  to  'direet  ^  ahare  bo»^^  zZ 
Sold  or  odien^  dtepeaed  of.**  ^  ^ 
company  shall  B0tsdlort»n8frrai£«rft«"^" 
any  such  defeolter  than  wiU  he  "S'Z 
can  be  aseertdned  at  the  time  of  >odi  mk,  to  pj  "J 
aneaia  then  due  from  anch  defedtsr 
calls,  togetiter  with  faiteieataad  the  Of^Jl*^ 
aodhialaaatddMdantiBnofMitaMi  aMtf""^ 
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mmt  atttnding  th*  dMhntioa  cf  forftitvn  uid  id* 
iunoi,  tha  SDTplas  ihall,  oo  demMid,  1w  paid  to  tiie 
Icfaaltw.'*  A]MibytheaStli,'*ifi>a7iMii{of«iekai^ 
nn  of  calls  Md  iatucit  ana  exp«BseB  be  Boad*  before 
lay  than  bo  feiftlted  and  Torted  in  the  compaay  Aau 
^  been  aold,  moh  ahaie  shall  lereit  to  the  party  to 
iriKHB  the  naae  belowed  before  each  for&itiure,  in  sncb 
UDBer  aa  if  aoohealb  had  been  daly  paid."  Theeene- 
teu  shew  tlwt  the  Lesidataze  did  not  intend  that  ftir- 
fiatara  of  the  abaree  Aauld  per  ee  <4>eTate  as  a  legal 
■tiibGtioii  or  extingviAiBent  of  the  debt  for  ealls  on 
tbm;  aad  this  riew  i»  tupportod  by  the  eaaee  of  The 
mJMrgh  Raiheag  Compaq  t.  SMhvikUe,(Q  Mee.  & 

QHan.  &G.  674);  aiid<?awv.if«M,(18Law Joom^ 
lii!h,«3>.  AC«paiiyoftW«kindinnstbelookedop 
ttthexemlt  vf  s  CMntractnadel^  the  ihareholdetB  with 
aOMnxmim  the  sanction  of  dieLegiaUture,  eo  that  a 
^Beholder  who  fails  to  fulfil  hie  part  is  like  a  tenant 
nho  nagteeta  to        fade  rent  nnder  a  leeae  contuninft  a 
iHviea  for  se-cmtry  in  oasa  of  deftaU,  who  may  ee 
lasd  by  the  landlord  for  the  airrean  of  rmt,  notwith- 
itaDding  ihat  the  term  haa  been  pat  an  end  to  by  en- 
facmg  tha  proriao :  (Pmttamt's  com,  3  Co.  64).  The 
29th  aectioo  eaya  that  -Uie  Company  may  declare  shares 
.  MUted  whether  they  have  msd  lor  the  oalU  on  them 
«  not;  but  the  Stfith  section  naes  different  langnagt 
tt^  if  the  calls  are  not  paid  the  Company  may  aae  aa 
nHmtheaam*.   Again,  the  dMhaadtion  only  enables 
the  C<nDpaay  to  sell  so  much  of  the  forMted  ahafes  as 
ddlbi  mnaent  to  pay  A*  oaDa  with  the  interest  on 
fhoitttd  the  expeneea  of  tiie  aale  and  declarstirai  of 
faMlne;  the  snr^oa  must  Im  retnraed  to  the  defSsnlt- 
&)gihsieholder,  without  KO^  compensation  to  the  Com- 
''  ftasIoT  their  costs  of  an  action.   Besides,  if  the  de 
^mie  abates  IbrlUted  preclndes  the  Company  from 
aiogfor  the  calla,  they  would  lose  them,  as  they  cannot 
'  vder  tiit  statate  be  recovered  from  the  tcansfeme, 
[Alderaon^'B. — How,  according  to  that  argument* can 
JM  blfil  the  erudition  of  the  26Uk  section,  which  in 

-  iBtiMtt  for  calle  on  ^laree  requires  the  Company  to 
'  ilbge  that  the  defendant  u  the  bolder  of  the  shares?] 
■  Jk  27th  section  shews  tiiat  the  word  « ia^  most  be 
'  iDdcntooa  in  the  sease  o^  '<at  the  time  of  the  call 
'  mae:"  iTk€  Railway  r.  Strmae,  \ 

|»k.73d)*  Bat  tiie  plea  is  also  defeetiv*  in  form; 
fta  3Ath  and  36tb  aeotions  of  this  statute  shew  that  the 
GnfeUnre  of  shares  is  complete  by  the  dedaxation  of 

-  tbi  dinctora  withovt  the  subeequent  confirmation  by 
Ue  Company;  if  so,  this  plea,  which  professes  to  be 

•   ijle&ded  puis  darrein  pleading,  does  not  allege  that  that 
'    vcUzation  waa  made  within,  eight  days  unce  the  last 
{ItadUig. 

Ucynctrdy  contra.— The  Compaiyr  were  bound  to  elect 
tttt  of  these  reme^M.   If  die  Legulature  bad  mtended 
^upn  to  have  both,  ther  would  have  employed  the 
inte  language  when  spealcing  of  each ;  instead  of  which 
^   in  find  thf!  2^  section  .empowering  the  directors  to 
"    iKhre  forfeited  shares  on  which  calls  are  unpwd,  whe- 
tW  the  Compaiiy  have  sped  for  thor  amount  or  no^ 
t    while  the  2£thHCtion  cwitailis  no  such  p]roviuim and 
n^y  enaUea  the  diraetoca  te  me  for  and  recover 
•■■     cds  due.    If  the  other  side  are  right  the  Company 
i'-    I^t  rscQTer  judnnent  on  the  shares  and  then  de- 
WK  them  forfeit^;  but  that  never  could  have  been 
^■ttendecl,  for  the  jitdgment  merges  the  cause  of  action. 
Bvide^  the  3fith  seetTon  enables  the  shareholder  whose 
duns  have  been  declared  fiarfuted  to  pay  the  amount 
heand  have  them  back  a«ain;  but  there  iano  aimUor 
fRrririon  for  redemption  ^er  calls  have  been  icooversd 
t';     vaetionnatUr  the  26th,  26tb,  and  STthasotiona,  The 
OK  «f  the  foifeiture  of  a  lease  for  non-pKymcn*  of 


V,  Fairehvgk  which  is  given  in  o  umg.  i*u, «^ 
anpear  thJ  the  plea  aOMed  a  deelswtion  of  forfsituio 
oUWftrmation  <4  oneTwUh  respect  to  the  aigum^ 
drawn  from  the  27th  aeotion,  the  Lcgidatuw  only  meant 
that  proof  of  the  deftndant  bemg  holder 
the  «dls  ware  made  shall  be  primS  focie  aridoiee 
of  hie  being  such  at  the        <>f  J«»5 
eliideconnter.proof  that  he  had  bsa  A^ 

holder  in  the  mean  time :  or  P«52L*!l?"*^?*t  jitJh 
that.  And  the  16th  section  ooDftinu  tWa  view,  which 
en^  that  a  sbaiehi^  shall  not  tewAr  "J^^ 
calls  made,  and  thus  iwadeis  tt  only  waamaUe  to  pre- 
KimeUurt  every  penon  who  had  shares  wh«i  a  «^  w" 
SdS  oTtin^tobold  them  untU  H  is  p«d.  iPmie, 
B^-IfSeme»  declaration  of  forfWture  of  shwes  »  mi 
«tiiuishmentof  the  right  of  action  npon  them.  ^ 
Ce^iy  would  loee  theh-corts  of  suit.]  The  toectM^ 
ii^irir  discretion  abwdonti^  f^rftS^*^ 
of  fee  plea,  it  shews  a  good  aocorf  and  "^fg^^f  ™; 
that  tlJedrfendant  has  assented  to  the  forfeited 
in  queaUon  being  converted  into  other 

fo4^ongerrSeem>^^- 
declared  ac«ioii  it 

andifduriig  the  oontinnanoe  of  the  «*»»»"8**5 
^nd  for  a  plea  puis  darrein  ^  "  » 

the  diiecton,  but  if  so  why  did  tiie  statate  wqnife  it  to 
be  confirmed  by  the  Company? 

PAfafOM  b«m  been  heard  m  replr—    .  ^  „ 

rertOTofthia  Compel^  are  net  barred  of  their  remedy 
byTtion.  The  ^  of  the  act  of.  Parliament  fii 
qJertioThave  not  been  the  subject  of  jndidal  decision 
?nanT  of  the  eases  cHed,  and  we  consequentiy  rest  our 
Sd^Si  «  A^iS^io.  of  .the  -t^^t^  I»  »  ^ 
i<Ssary  to  pronoonoe  aiv  « 

'^pIbke,  B.-I  quite  concw.  This  case  ffiftrs  fr^ 

aU^^m;  fo?  on  lookhig  at  the  J?^  A"^* 

pears  that  by  its  expiess  ^^."w  ^ 

^niitiveiimedy.tosuefcrMUa  due  ^j*^  *^ 

diares  forfetted/and  the  Court  '^f 
havioK  obtained  a  judgment  in  an  action  for 
SSe  «nU  be  no  ouelkm  but  that  they  h^ 
Jfthetvro  remedies.   Wh.th«  their  bnngmg  the  ac- 
tion only  would  have  baen  an  dw^o"  ""V^^S 
SSough  I  am  strongly  impi««^'^tt  the  notion  that 

H  would.  But  whS  we  look  at  the  rtatute  before 
it  appears  dear  from  the  sections  which  enable  the  Com- 
mnyto  declare  efaaree  forfeHed,  that  that  power  wasnot 
P?^  as  an  alternative  remedy,  but  o^^l"  »:f?^ 
isonrity  for  the  oalU  and  in  the  nature  of  a  « 
SSS^.  to  swmre  their  rep^ymeut,  and  «  ^  tito 

ComSSy  in  the  position  of  »  m?'-tg^75iT^^ 
sue  «U  debt  £a  also  «v«l  himseU  of  themortoge 
seonrity.  Even  after  the  Company  have  finslly  dta- 
Wl  ^  thTabana  nd  converted  them  into  money  the 
S£^t  haaa  «*toftrthe  «idaeof^e  moneyafter 
payment  of  the  debt  and  costoof  the  forfcitu  w.  On  the 
SSstnction  of  this  general  statute  I  thmk  ti»t  the  »- 
SSa^ioh  it  givM  are  not  alternative  but  cumiOa- 
tlve,  and  therefore  that  untU  Uie  action  for  cdls  la  satis- 
fied liie  forfeiture  of  the  sharee  Is  no  bar  to  it. 

AxDBnsoH,  B.-By  the  29th.«ctUmof  the  statutott^ 
defaulting  party  may  forfeit  hia  shares,  whether  he  haa 
b^soedOecaaaonthemornot.  Thatappeana 
UgieUtive  daclaretionthat  the  CojnP»"yWw 
two  tbinw,  and  if  BO  one  is  cumulative  on  the  • 

RoS5rB.-It  is  dear  from  the  34th  Mid  Mth  "C- 
tions  of  this  stetute  that  tiie  pow«  of  declaring  Btowee 
f<^eited  is  Ukeamortgsg^  whidi  the  party  may  re^ 
at^a  last  moment  (T&e.  The  cleat  infcrwiee  fioni 


CROVN  CASES  BESERVm  .  . 
COUBT  OW  CRIMINAL  APPBAL^-MiObTMH*- 
Rso.  V.  HuHH.— i2Vbff.  SO.  . ' 

^ftffMpt  to  dsfrand  m  Jktittnnw  l^mpar^r. 
^  JiuliBftMitf,  vAicA  eftwyiai  lilat  Ou  Prmmer  "  did 
mlati^fy  attempt  andmdeawm-JroMSulmiSytjrc^^ 
.  and  utUav^uUjf  to  aitain  from  m  taid  The  Agnxa3n 
twist  Cattle  Jnturanee   Ompai^  a  large  Sum  cf, 
Money^  towU^the  Sum  of  721.  lOt."^He!d  bad,  as  ti 
"  did  not  ihew  the  Nature  of  the  Attempt,  which  might 
hoM  hem  Much  a  Z4e  or  Cheat  (u  did  q/j^oumJo 
an  itidictahle  OJenee,  and  oi.  the  Ovnivtl^tfi  j^j^le 
Mon^  wu  not  tu^ciently  Ifiid.  , 
'William  Manh  and  Japi«8  Ball  Lord  yrvn  in&it«d 
for  attempting  to  defraud  an  insi^ranc?.  company  caliod 
"The  Axrieultatist  Cattle  InaoiBQOQConpao^.  Ujipn 
tiie  trial,  before  Wightman,  at-Yonk, 
acquitted,  and  Marw  was  found  guilty  upon  the  fifUb 
count  of  the  indictment.   That  count  was  aa  follows: 


DHM  01  |i^»x»uoa#m  «•  iBdietmtni;  UMt  MHii 
opqU  onlf  ^  shewn  .bar  the  deed  of  MtthMik;n( 
tiwi  the/  only  hdcamoft  eMnpeny  ondar  tbt  7  &  8^ 
o.UOf  from  the  date  «f  the  cartificate,adilMi^ 
owtfr  vasinoipTOTed.  Theee  objedioM^viRnH 
nifa)4.  ■  The  piisonw  Marah  b«u^  coBntttdiMt  ft 
fifth.Dtraa^a.nMtMiiMiiw  made  uanottf  jripMi 
ont  tht  gwmd  that  tfaaVoonat  did  net  dw«  uy 
'uk,Um^, .  qHMtisna.  wervcd  for  the  opiMitf  tU 
Cwtrt  i«nt,!  ftkrt^ ;  tha  ittdgmwt  a  tia  ill 
ct«nb.-oiitht.Ao,1w.«m«t«l }  ^seoadly,  and  If  Cm 
thwRgh^tt  <M«btil|otpfth«»  wMber  tbtobj«liMtib 
aii«haitrhhU,OTMiri«l  ^wt%««Kht  to  h«m  pmU 
:Mtt  Mwi9pMHeifl»rih4MpiMMKr^Tbtiak<M 
does Q»t.i*«w.My gfiHMMk  litpniMcatoikva^ 
tev^t,  to  itomni^MnitAmtfmmri  hot  itdMHtJi»L 
at,fBrih«at^ii.flB^-atw^i«iiUe  or  anittcai^ti(hal 
buJl  fUf  iodM»MeLnffMM[j«t>pwn.  npM  tin  to  th 
OM»U  wiwrfwijlteAttofcitiaiwteiweghUTtti 
tiwj  DriMVOK;  ."^-dtfL-mijUjvM^LBUenpl  aid  wliim^ 
fi»iMwtntUtHfaM3V'      nwkwfuUy  to  aWa 


•—''And  the  jurors  afonsaid,  upon  th«r  i»th  afore*  a...lMK«  f«Ba.4>fiVPTiff^yftfi  jMii^  the  wmdMa^ 


«Ud,  do  farther  preacnt  that  the  said  William  Harah 
mad  Janea  Bdl  Lord,  on  the  sud  28th  day  of  Octoher, 
A,D.  1848.  tfith  force  wd  atms^  at  the  parMi  AovAu 
«iiiUirfnUyMt«iaptandeiidoayoarfieaiidid«iit|yftftfai^j 
«ml  nnlawfully  to  obtain  (nm  the  said  The  Agricnl- 
tniist  Cattle  Insarance  Company  a  large,  apm  of  m^neji 
to  wit,  the  som  of  227.  IQf.^  with  intent  thereby  t^en 
«Dd  there  to  cheat  and  defraud  the  auid  Th^  AsROi^l- 
turist  Cattle  Ineuiance  Company,  ag^Qst  the.  foriKt,of 
the  statute  in  that  case  made  and  provided,  and  agaiitiit 
the  peace  of  our  sud  Iiady  the  Q!ue«a,  her  cruTs-n  ana 
digmty,"  The  fraud  complained  of  was  tlie  making  a 
Use  claim,  in  the  name  pf  Uarah,  upon  thi^^  company,  in 
zcapect  of  an  allied  loss  of  a  hane  of  Hursti'a  by  dls^ 
ease,  which  had  been  inaured  by  bin,  with  other  atock, 
hy  a  policy  with  the  compai|y.  The  policy  was  be;^ 
tween  three  of  the  directors  of  The  Agriculturist  CatCU 
Inaaranee  Company  of  the  <m*  part,  an<Jl  William  Mariih 
tff  the  other  part,  and  w^s  uidnat  the  of  the  animaliB 
fasnnd,  **by  death  aridngfrom  disease  or  accideoL  not 
Audakntly  or  carelessly  occasionttd,  except  loss  hap;- 
pentng from  slanders  or  castration,  b^  stock  stolen,  ma. 
lidously  or  Klonioualy  honghed,  maimed,  blaughtered, 
pdsoned,  or  Injured  or  desbwed  by  fire,  or  any  iova- 
Am,  foreign  enem^,  or  civil  or  military  commoti<m 
vriMMterer.  Certam  conditions  were  indorsed  up4^ 
tiie^Ucy,  and  amongst  them  the  fpIloniDg;y~-'*  Xh^t 
tba  Ulneaa,  acddent,  or  death  of  aa  animal'  be  ,'not 
caused  by  any  nwlect  or  carelessness  of  tim  owner^  or 
those  in  his  employ,  or  by  ill-treatment,  orer-driyuig^ 
wilfiil  poi8onuiu,mdi)g,  bunung  glanders,  or  castration, 
and  that  no  ebdms  will  be  paid  oaleas  the  ^inasa  ^6 
aeea  by  the  hupector.'^  The  poUcy  had  no  stfimp,  and 
it  was  contended  for  the  prisoners  that  it  f  ouTJ  not  be 
ipeorived  in  evidence  without  a  stamp,  Ihu  objection 
was  oreiroled,  and  the  {wllcy  waaireceived,  on  the  ground 
that  it  was  one  of  the  instruments  by  wliich  it, was  in- 
tended to  effect  the  alleged  fiaud.  The  &lse  cl^m  was 
in  writing,  signed  by  Marsh,  and  attested  by  Lord.  Proof 
Was  given  of  their  bandwritlna^  but  it  was  contended 
for  the  prisoner  Marah,  that  the  other  prisoner,  L{>rd, 
heiuK  the  attesting  witness,  shoald  b<e  called  as  i  witness 
for  the  prosecution.  This  objection,  hoi^rerer,  was  also 
^rerrnted ;  the  written  claim  wa^  received,  upon,  proof 
of  the  handwriting  of  the  prisoners,  without  calling 
Lord  aa  a  fitness.  The  registration  of  Hhe  copipaiiyi 
under  the  7flit8  Vltl.c.110,  by  the  title  of  "The  Agri-» 
Ottltnrist  Qittje  Xpwnoice  Company."  dated  1^  Septem- 
ber, 1845^  wan  pi^t'  in'.ftn}  reaid.  u  appeared,  fhat  th^ 
cbmpsny  had  a  deed  cf'settlement^  whi«h  wa^  not 


without  speci^ingtlifTiigfeimdrtbaattvqt  Sctel 
the.<<Mi«(iqtMft4y  Ntow^whoM  tlM  MMtrm 

hmiik,(k.Si.i  M»'^,JMfi,  BAM&BLM; 
Jtg»  Mvrtofi^aUibA  VUUMV  -  TbettiiMMhal- 
tmtithJKgfd(Mkif  h>T« 

misdemeanour. 

FoLLocit,  C.  B.— We  drthink  tfaoa  *jfidam  m 
wellfonnded.  ul'  m'A— ■  i  -i- 

reetedi: 

maa  ferte  Natura  ttto-  ef  a  baee  AiiWt  imi^e 

Ham. 

An  Indictment  dacrihed  certain  Property  idmarm 
Ham,  of  the  Value  of  10».,  o/"  the  Gooit  atiOmi 
of  T.  H.:**—Hddy  (hat  xAi  Deteripiion  wu  i4^, 
ae  the  mrd  ''^itf'\IUtd  aequMa.MmH^ 
iDasuniver«it^Uiie^mo<id)  and  uu^ifmimi^' 
Hon,  thai  it  ^i</hi  U  taJtfl*  to  medn  t\t  Bom  *f  ■ 
Anunal  fir<z  datura:  or  of  a  bate  A'o/kt*, 
as  (he  Fleeh  of  a  dead  Animal  fgrtg  Nafiimm  A 
Stihject  of  Lafceny,  and  the  ExpnidUurt  of  Immt'* 
the.  Flesh  or  Skin  of  Anhnalt  of  aUm 
<\.mmm  Law,  impartedioit  VaSU,  diilmmf  m 
the  iSuhjcct  of  Larceny.  '  .,.  ( 

At  tlie  general  quarter  sessions 
the  2-ith  July,  the  prisoner,  Itowland  G*''*^!'? 
indicted  for  stealing,  on  the  29th  April,  W49,2 
the  pariah  of  Condover,  &c.,  "  one  liam,  of  toe 
of  1  Os.,  of  the  goods  and  chattels  of  one  Thomii  Hoghf 
way."    The  priapner  j>leadBd  not  guilty.  It  WM"?! 

ISS^^^idlMK^^^^^ 

did  not'raffiqmO^  WMar  by  Ihe  omM/nMrnm 
article  stolto^was  the  ifhbject  of  '"^7* 
consistent  wrtli  what  appeared  opoa  the  we  «™ 
indictment,  that  it  might  be  the  haip  of  an  anunai  fc* 
nature  •—a  wild  boar,  for  instance.  The  pnnf*  ^ 
foiihd  gijilty,  and  the  learned  chaiitnan  navm  w 
case  for  the  consideration  of  this  Conit, 

Henniker  now  appeared  fw  the  priaow— A  M» 


*  Aeoordfavto^TCrroUbttaalkritiai.tlWjM''^ 
ofanvdead  beaatorbM  fern  iMmM*^?^Jr,ri 
eeny.  (SlanuUbida'a  P.  C.  S(  Oallta.  c^)% 
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tammn  not  the  sulijtfetvlilmfltf/.''  TUb  tni^  lain' 
m  the  ham-of  ■n'aiilmd-m«(^tir'll^vjBi«d/  'iM' 

i«  «f  tlM  Ixg  of  soy  SBiiBitl; )  [AM;  Cl  Bir»4IMi' 
y  one  ^onbt,  tiMt,  iT  a  'miU'WM>  to^itettl  *  stAfiM' 
Mther,  or  thft  akdeton  of  A  «tfe'ttftfaBMl/>it'«HRdd 
leenj?}    Th«  CMe  at- B^-->^i-''Coiit  '{l"ean  et'K: 

ribed  OB  **cggiy^iragin»e'piB]^u%''d«hartM^  »B3Uwy' 
{gtithare-bMn  th(j  Mg»K»f 'ft^MWMllO'tor^M -aAiu-/ 

was  not-  the  wtftoftrf '  hrtwnyj  rt^l^^'briibwi 
li  Teccmt  statotu  «e'ifti«d''4^A)lF"iMHlt»&"ad  tottbt- 
bieoffteoe.  In  iktl-emefkf  tutaam  fwwItoM}  rmi 
int  dMnr  ibat 'ikkr  *mf€'^Mi!a^>ndUUiitA.'  ^Pa^^ 

-It         MM'1^^BatiMll''-^ltalK  l»>'ttet 

fcp^  «K  bMtnW  4<Me&  ttM^'«Mil1diMi;  -^ftrMt^  tat  «htf 
G^i  (31iiM.  IW;'lBriwl:j»%»itii«}jfl.99f  I'Stl^ 
ll^9'Co.VK«;-4^Cbw}88«X>-"-'! 

M(iMi<;^BnH«i.  .  'H,.ii.,-..ri' '  .III 

,i«    -ii   _  t       1I3  :Jii  TTTTa  s// — .il  .1)  ,*<  i-  i.i<.'i 

-  WfcBl^iuii<r\^»  ill ''rutM#  "'wif-MiliiiiVlif^lMiiH  iiif^'*^ 
-ate. 

11/. 


AOmUefan 

Uhid'asi  

"■WfTJKiV  ^  

_  ufdlctmen^ ^i^cy.  9t  co^^ba  IaWiv  The 

^tloh  of      Trinlj^jEtoiA^l  v«fe  jiq,  (he;  Mb^t  of 

Ml,  It  w&a  neceftiary  to  Ikrodiice  V.^V  ^^°>uiQn, 
tificates  of  seryic^  uia  of  sobriety  ui^  good  conqa^  at 
mWtfytliistih^  iS;ii  y^:'  ttikt^  fi^^inenr  ha4 
IBU^  poUMg^ibn  Jiieiii^  W^IMr,'U{tb^'t<MaB  of  Id, 
'ii  OA  -it^sti  fhiy        iathS  h^ii  of  n^itlnff' cer- 

.^i^eJiteB  tf  a^m  nx  ati  than  idrye8iti»  in 
.  ^JMy  bbf^  k  <«tt^etit^  flrc^Hie  islaniinUrt, 
■  ^  a  (ieriifidtfttf  of  fl^f(»,  niid^ibijludi  of'Wtl^ 
>  BttnKeUso<aatb  hb^tdcfenai^tSlWTicrbn  Board 
..  RtickeiSy  to  .ihe'BTe^ 

™  ptejQ^ice  of  the  eicMiibew'.  sticond  (;»mit  was 
Mattering  «ich  foifwd  ccrtl&ieaie.  .'Third  count,  tlie 
■ae  w  the  flrat,  forlbtglnfc  inlV  a44%  «t  the  dose. 
'  ^  thereby,  fliid  ty  toeaiu  thereol;  attempt  aftd 
.-  oneaToor  to  defisnd  the  sdd  eoibortftioii-M  bjie  Of  'the 
Mpieecsofpopetr,  to  1fhe  great  dafnajg^'  &c.  TFoorth 
*"|m^fonitterlt]fl',  with  ihe  same  addiCioia  as  iCte  third. 
n»  fifth  comtt  dbaixed.  that  the  ^endanit,  havwg.  in 
 ion  th9  foijedcerti&^,(^ttingJtmitVdW 


frmn  the  examtnets  one  of  the  pteoea  of  vvper,  and  ^ 
thereby  kndwingly,  by  the  nld  false  preittDoe,  attempt 
to  awttand  denrand  the  exaAdsMS  of  one  of  ue  pieces 
of  wer*  Sixth  eoon^  hhw  a*  the  fifths  only  layii^  it 
to  deiraiid  the  corporation  of  one  of  the  pieces  of  paper. 

,feiienth  count,  without  the  indacement,  cha^;ed 
thtit  the  defendant  did  for^  a  writing,  as  the  certificate* 
"  WUlJaSn  Ifeilson,  with  intent  to  deceive  and  itfyamt 
Kadi  Pi^ey  and  others,  f  he  eighth  count  was  for 
"  ig'  the  same.  The  H«nC&  wmt  was  the  same  as 
^uth,  but  laying  the  intent  to  deceive  and  de- 
A^iid'  nie  corporation  of  the  Trinity  House.  Tenth 
ciraiit,  for  uttering  the  same.  Having  some  doubta 
tRM^er  any  of  these  counts  stated  an  indictable  of- 
feuce.  &i)d  at  the  suffiestion  of  the  counsel  for  the  pnK 
diKttmft;  tte  learned  judge  icaemd  tiie  ease  for  the 
dpMcni-Jqif  thia  Court. 

<  -EoU(xa:,C.B.— Wtfanof  opinitmihatthe  aeraitii 
affd'nblh  coHBtt  tit  gotii,  and  Oat'  tlie  etoiTietioii  iff 

.  lit.;  „■  ■ 

;  ■    V  preeooatitb:  couBT. 

^!thi»,Qo«ds  of  WfiUAM.  UnJUftU(.^«tr  3  €md  Nov.  8. 

WSM^Sl>j/Z^r.  vrASnm  on  hoard  Ship  m  Margate- 
Mailt  09imailud  off  Mm  Pramly  to  hts  Tfi/e;  ie 
■  r'»affe:'^Beaf,  that  the  ZfU^  wu  good 

'  ai  a  WSa,  mcbr  the  Bixgttiim  in  I  Tiet,  e.  26,  $.  II, 
WMU^  nree  SMhei'i,'eatStIediHl>i»trautionwUX 

'  MlilrV  a  M^vM  &rtlMo^ 

';/U)^^ee  JmHJ^8earrl^,  '  ' 

'^le  deceased 'l«ft  a  widow  and  three  brother^  the 
oiuy  persobs  entitled  in, distrlbntioa  to  1^  WTsonal 
eptate,  'He  was  master'of  a  merchant  ship,  and  died  at 
aea.tii  Hay,  I84d.  '  He  left  the  river  in  command  of  hie 
ship  14  August,  184^  and  on  ,  the  fith  of  that  montl^ 
beltag  in  Margate  Roads,  wrote  a  letter  to  his  wih,  ia 
which  he  used  Hit  following  expresskiDs: — **  Hy  dear 
If  s:tg$ret, — Thus  fax  oa  hiy  journey.  Life  is  uncertain: 


4r  All  .debts  doe  l^giQTme,  or  a}l  tnoniea  oomiug  hy  any 
whatM>ever.  loops  pone  pf  [sic]  fi-iendA  will  offei; 
to' deprive  you  fslc]  any'shcb.^perty.dnrii^  your 
naturU  life.  X  have  not  mide  uiy  will,  you  being  pro- 
tected by  your  manWe  settlement  of  two-thirds^  an^ 
I  should  not  wish  my  £eirs-at-law  to  interfere  with  yoa 
In  mlfitiers  of  mlne."^  This  letter  was  rigned  by  the  de- 
ceasfid,  but  not  attested.. 

'  PhiUiatorfi  applied  for  admlnifltration  with  this  paper 
tonexed,  the  will  made  by  a  mariner  at  sea,  and  valif 
under  1  Vict.  C.  2^  s.  II,  to  be  granted  to  the  widow. 

"Sir  H.  Jehnkr  Fu9r,  without  expsesung  any  doubt 
vthether  the  paper  cabifl  within  the  ex(»ption  in  the! 
statute,  directed  the  motion  to  stand  over  far  the  eon* 
sent  of  the  brothers  of  tlie  deceased. 

iVb^.  8. — JV;  PiiJ/wAorv ,  renewed  the  motl<)n.F-rThe 
proxy  of  consent  of  the  only  one  of  the  brothers  who 
was  In  Englaqd  had'  been  uonght  uid  1^  decree 
serrod  in  the  umal  manuef  with  respect  to  the  other 
two  brother^  wbe  were  In  Yin  lMemen*s  Land,  The 
paper,  though  in  the  form  of  a  letter,'is  dearly  diapo- 


*  As  to  the  joinder  of  oonttts  for  fiitte  preteDcei,  wfA 
itatsfcrfoiiecyatcowBaalair,  no  Sftr  r.  CMWtr,  ((^.' 


^d^mts 


1 


cbaneter  oi  tu  lOBtrament  as  a  lettar.  but  to  its  dna 
ezecation  as  «  ytMi ;  for  h«  Mm  that,  if  the  clec«aaed  ia 
tkat  cast  [the  ]Nmr  twins  vnttpn  at  (ha  WoUi«rl>aDlc> 
h«d  died  during  the  Toyag«,  it  might  Itf^ve  he«n,  esta- 
blished. ^  the  pntent  mm  th^  deoeaaed  died  on 
Tovace. 

Sir  H.  jBMina  Tvn.—t  tjiitik  the  widow  is  ankiUed 
to  •ctfmaistratioD  with  the  will  annexed.  TV  paper  is 
dispeaitire,  for  it  coalwiu  words  auch  as  "  bequeath," 
■Bd  ID  fexthf  whieh  have  Veen  held  to  give  that  charoeter. 
to  an  iMtmneot.  Jt  is  nutteetad,  bat  then  it  was  writ- 
tot  «t  aea  by  a  ntriner,  who  d^  on  th«  voyue,  wd 
oaSttaqQentlj  coMM  witmn  tine  exosptiou  nnder  a»  Ilth 
Metion.  Tbo  widow  aeed  not  giv^  jnstifjilig  McqrHy, 
althoDfth  there  baa  |iot  been  a  paraow  aervioe,  tat  tte 
ia  entitted  ta  tha  jfxiox  gmt. 


B*B.Ieft7\K  OtildrM,  aud  ^  WtU  gam  the  whole  of, 
'his  Prvpertjf  to  Aw  Son;  "he  Aen  mad*  Two  Codieitst  of 
wiU«A  Me  la»t  ev^irmed  hit  Will,  Hut  did  not  afeet  Me 
Jntm-eH  <if  hit  Dtrnghmr.  *^  DoMAUer  nmoted  Oe 
but  Oodtiill:,^iUd£$hgL^tiiOMgi  Oe  mdd  shew  no 
Aaerett  under  ths  GiSidfittaft  ftty  oft  a  Snggettion,  in 
.  »ir  Ajgmm y  OtiifHf  <tf  Tm  Mrwdiate  CedS^Ot, 

hilihr  (flnUrat  to  mmU  hrtobt  a£nStted  a  Gm- 

Pradietor,-    -  ■  ■ 
€»tH%  howmeryaUo  mu^amd  Aerhitdart  n^iMer 

.  th^cj>poMd  the  Will,  ' 

Tliia  was  a  eanse  of  pnnng  t%e  last  wHl,  boariog  date 
t^e  21at  July,  1S4%  with  two  codioits,  b«#rii%  date  re- 

rctirely  the  14th  April,  1845,  and  the  9th  April, 
Heory  Baskeomb,  promoted  by  G.  B-  Baskwmb, 
the  sole  e:^ecixtMr  pamei^  in  the  first  oodicil,  against 
A.  £.  Hamson,  the  natural,  aqd  lawful  daughter  of  the 
deoeased.   The  wiU-prono^iiJle^  ajFttf^WDEmiiig  a  set- 
tkment,  bearing  date  the  2{lfh.June.  1843,  made  for, 
the  benefit  of  we  wife  <if  the  deocMed,  the  said  G.  Hi. , 
Bukcomb,  and  A.  BL  Harrison  and  her  wsue,  purported 
to  give  the  whole  properfiv  of  the  testator  to  his  vfJb  foi 
Itfs,  and  then  to  G.  H.  Baskcomb.   The  first  fodicil 
a|>pointed  hia'son,  G.  H.  Bashconib,  sole  executor:  the 
Mcond  gave  certain  small  I^acies,  confiimad  thf  will  and 
&Bt  codidlt  and  revoked  all  fortpOT  and  otb^wiU&  ,^ 
caveat  having  been  entered,  the  nsual  steps  werq  tat^ea, 
and  an  asmgnation  made  on  the  proctor  of  A.  E.  Harri- , 
sQn  to  declare  whether  he  wotUd  oppose  or  npt  the  script* 
At  B,  and  C,  (the  will  and  two  c<^dlcils),  or  ^ay  or 
^ther,  and  whicb^  if  any ;  whereupon  he  declared  tl^a^ ; 
h«  opposed  the  acnpt  C,  the  second  codi(^.   The  proctor, 
finr  U-.  H-  Baskcomb  prayed  to  be  beard  on  his  petitioi^ 
in  objection.  Tlu  act  on  behalf  of  G.  B.  Baskcomh, 
after  referring  to  the  three  acripts  and  thdc  contenta, , 
allied  that  the  aaid  A.  K.' Harrison  had  no  inlerest, 
vhuever  under  the  will  and  cadicilB,  and  that  tlie  ^>ipond 
(»dicU^  so  dedared  to  he  opposed,  did  not  {n  ni^  way, 
whatever  affect  her  interest  a  the  estate  and  efi^cta  of 
the  deceased,  bnt.  on  the  contrary^  was  jtrqaaidal  to 
the  inteiMta  of  the  a^  G.  H.' Baskcomb  only-  and 
that  the  said  A.  £.  Hanisen  had  no  interest  whatever, , 
at  law  or  in  equity,  or  accordls^  to  fhe  praotice  of  the 
Conrt,  to  oppose  the  said  codioJ,  and  that  she'  oi(ghr 
not  to  be  permitted  so  to  do.   In  answer  io  this  »'as 
alleged^  that  the  said  A.  £.  l^iurisbn  had  a  right  to  <u>- 
|)Dse  the  pretended  codicil  to  the  pretended  will  of  the , 
Bud  deceased ;  and  that  whether  tt)«  same  Is  or  is,  not; 
prejudicial  to  i^tr  ist^'ost,  it  is  fo^'^^r  to  determine 
«nd  not  for  the  said  G.  H.  Baskcomb  or  lus  proctor.  ' 

Bttrdimg  and  Bagfyed,  in  «wpAP4  of  the  ebject)op.«^ 
Thu  apBiw  tn  the  «ct  doiM  nyt  o«»twuct  any  »f  the 
averments,  and  conseqnently  they  miiat  be  takMi  take 


(2  Lee.  2GS),  where  U  wa«  h%  that  iltTS^SSk 
non  interest  might  b^  taken  at  s^y  .tins.  iada» 
oially  before  iMoe  jotoed,  and  in  wl^fhuBt^ittil 
inteMt  vu' held  M  be  a  Mod  otieettM;  tt«lI%dH 
imd  Avfttf  V.  Ath,  (1  iuSi^  ^1:  «/ai.&ti)r^ 

Jlddw,.eoQtn.— A  next  ^  Un btt  arig^^j-he 
and  the  practiee  of  th*  Ctfittt,  to  c^poBofM*. 
Mfs.,Hani8oii  iaiasrfcned.  to  dcchn  «k«lui  Atifii 
oppoM  diy-wif t  aaicMbN}  li«id«kiab  eHkmwafirM 
when  8hadeuanasheoM0BMthelail,^hMt«ifc. 
thooloectiouofwankoflDtnest,.  Sbe  mij^ggpwAi 
wSl,  httt  If  the  oodicil  C  b  oood,  the.pnof  (/lU«3 
pat  an  end  perhaiu  to  the  jrhole  qnestipt^  for  ^Attm 
expTeesly  oosfinns  the  will  and  ea^er  t»dH  udtfii 
heeat8bli«hed^thef»ja«ieadaf(^po8ltiaa1»^«i.  1 
Why  ahnrid-A  wU  ha  |^  Uta  laifMlb^lfai^it 
theoo4icilbegc«odl  [;Sipi?:«£a^i^-Ikit«if 
be,  hut  I  do  nob  at  preMDiMa  nrar  iAtanitsiiifiM 
the  flodicil.]   Tnlthe»fBdarit«r«eri|itaaiiba«iilN  , 
depqsM  th«t  s]^  bw  ba^  iolgftofld  Uiewttwii 
taBtetorm*d««Bd«xec«tod^£adipUtoluiUitnSj|i  i 
testament  some  tinumbqat  the  44h  Deeenba(,lMa,Md 
also  a  further  codicU  W«aird»  Iho        m4io{  Utt«  , 
tha.bsrfupingof  Ibis  ye«%  thmgh  she  h«  h  bsf- 
Mgp^UiewactvdatM WiaoitfadtoolthmtPiiHin*  , 
iiUQt9 1  abd  that  aba  Wao  MtatttAa  Wievfthw)*' 
than  that  thaae  two  «mUi^.w«m  in.eBMtiK«ui«< 
canwOlad  at  the  time  ofjtha  deopawi's  daUk  iSir£ 
JemtfT  jPum^-t^Bwv.  dft  yaw  mtwAi^t^: 
She  states  that  there  were  intennedisie  oaftka*wi 
leffect  of  the  oodicil  which' she'  opposes  wmi^  litWRt 
liB  an  earlier  pu»er.  Vuuivee  thva  is  tlisi  p«|Ua% 
of  ii|t«i«a  whi^  fitise^ts  the  Qoort  ^JttiUiK'" 
party  barrpd.  ^anfmy.— If  ibe  Court  fttbUrkrail 
by  {I  mere  loosp  avonnfnt  of  the  WBpiwii.Jl^W**^ 
some  Pfper.  (iccnrringux  an  affidavit  (^S3i|t^  wa 
an  eud  of  the  rule  requiring  aicuntradictiitfinivi^ 
interest;  because  any  strainer       cooii^ia&Vj* «|- 
geatiop  of  an  intennedi^  testamentary  pqe^  fett» 
teikts  of  iriitfA  he  does  not  pretend  to  \u9^M  aWM 
to  put  the  axecvton  on  jpioof  of  their  wiH^ 
Cmirt  overrules  the  olijection,  U  will  stiB  "^l? 
Harrisan  to  decUre  wheflier  abe  wffl  opp« 
that  we  may  not  have  hereafter  anoti^er  Boh  ti>,MM 
respecting  that]   The  validity  of  the  will 
ttritted;  bat  what  purpose  can  be  served  bywpoiic*' 
The  ojroosition  ia,offeT«d  to  the  h#  and  oDolDmif"' 
dicil;  ^  that  be  good,  the  wUl  most  staniL 
mpre  convenient  lor  Mr,  Baskcomb  huna^^"* 
he  Aould.havo  to  nropouod  all  Uie  Mpen. 

Sir  H.  JaiprtE  ^iraT.-*-A  nsxi  ofVn  has 
oi*poM  a  testamantaij  igtcovr,  unla* hs  otP  Ae^ 
tereat:  bat  it  has  alwfyv^een  the  rale,  ttat'aw* 
possibilttT^  of  interest  Is  anOelcnt  to  eotUle  bi*.  ^ 
thlscasQ  i^wiU  and  two  codidU  are  beiim  0»  pMiti 
and  by  the  FiR  tbe  whole  intenat  of  &e^wr" 
dbipoaed  of,  and  nothiax  turns  m  tbe  t^.'''*™^'^ 
cent  it  be  the  eoniinnatioa  tf  the  wffl  and  4'*<'f°- 
by  tile  last.  I  aboul(I,  therefore,  nmch  vm»^ 
b<i3cl  &atthe  dawhter  coiild  not  Aeva  ■aSoBft*' 
terest  to  entitle  her  to  «PPOM  &e  codicit  Bniita 
now  stated,  that,  in  her  affidavit  of  script^  mt  dqiM 
to  her  belief  in  the  existenoe  trf  two  interroedate  to» 
mentajcy 
terest;  i 

With  respect  to  the  other  qneetioB,  I  thmk  ak  ibMj 
mv,  in  some  dtape-vatlwr.wbeUier  9Pi*"""f 
wfil  or  not  I  Aali  fliweftre- owele  *• 
and  asdgn  her  to  dedan  vritwther  aha  <9fMii  aB  w 
p^tn.  The  cesta  I  >hatt  wewye. 
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HOUSE  OF  LORDS. 

maaLord  Bbougham,  Lord  Camfbbu,  tmd  other 
»  Lordt.] 

I  foDowing  Judgflf  wBze  caU«d  In  to  aanat  their 
Ardshiu:— Mr.  Baron  Aldebwh,  Mr.  Justice  Pat- 
Boir.  Mr.  JnsUee  CoLBmiDOB,  Hr.  Justice  CkiLZMAR, 
[r.  Justice  Maulb,  Mr.  Jaatlee  CRBanrsu,  Mr. 
tutice  Erlb,  and  Mr.  Justice  Willums.] 

I  J.  Dakibi.  and  Othen,  (PlMutiff  in  error), 
Gbobob  Woodbcotx,  (DdiBndant  in  enrw), 

and 

HUB  WooDEoFPB,  (Plaintiff  in  error).  Dob  d.  Daitzbl 
Dd  Others,  (Defendant  in  error}.— Ju^  3,  4,  6,  and 
%  1848,  and  Jufy  27  and  31, 

iitttr~Ba*e  fie— Butty  Co-heit—S  4  WiB.  4, 
,27. 1.  IZ—Biffht  of  Entry— StaHUe  cf  Limitations. 

J710,  O.  W.  tettUd  the  PremiteM  in  Quettim  up«» 
mtelf  for  Idfa^  Remainder  to  B.  fV.  and  R.  his 
Ttft,  and  the  Heire  of  thar  Bodiet,  Bemainder  to 
I  W.  in  Fee.  6.  W.  died  in  1713,  B.  W.  having 
ndeecaeed  Am,  leavir^  a  iSSw,  A.  W.,  and  Two 
teegiaen^  L.  and  F.,  hy  H.  hie  Wife^  him  eur- 
iHKff.  In  1736,  H.,  by  X>eed'poa,  yielded  tq>  the 
^«stM>  to  her  Son,  A.  W.,  in  Fee,  who  thereupon 

ri  a  common  Rtooeery  to  the  Use  of  himeetf  in 
H.  Wdf  no  Party  to  the  Becoeery.  H.  died  in 
767.  X.,  One  of  the  Daughtertt  married  B.,  and 
[iei  in  the  Lifetime  cf  A.  IT.,  leaving  W.  J.,  her 
Son,  her  eurrivim.  9V.  B.  had  Two  Sons,  W. 
W.eeiG.  W.y  the  tatter  of  v^om  was  Plaintif  in 
One^the  aiove  Writs  of  Error,  and  DefetuUtnt  in 
'he  aker.  F.,  the  other  Daughter,  turtioed  A.  W. 
4.  W.  died  in  1779,  never  having  had  any  Issue,  and 
J  iu  Will  devised  the  Estates  to  Trustees,  upon  Trust 
Hfoy  a  small  Rent-charge  to  hie  Nephew,  W.  B.,for 
l^;  and  sisbject  thereto,  to  Ms  great  Nephew,  W.  W., 
'orlAfe;  Remainder  to  his  first  and  other  Sons  in 
hSMah;  Bemainder  to  k&  great  Nephew,  G.  W., 
Ufe;  Remainder  lo  his  first  and  other  Sons  in 
hUmale;  Remainders  over.  Upon  A.  W.'s  Death, 
ff^.  B.  and  F.  were  the  Co-heat  in  Tail  under  the 
%td  of  1710,  but  neither  of  them  entered  upon  the 
Quotes.  F.  died  in  1784,  leaving  a  Daughter, 
kn  married.  W.  B.  died  in  1790,  leaving  the  said 
W.  W.,  his  eldest  Son,  thm  an  Infant,  him  surviving, 
came  of  Age  the  same  Year,  and  entered  upon  the 
Granites  under  the  Will  of  A.  W.  In  various  Deeds 
rm  that  Time  down  to  the  Year  1814,  executed 
V.  W.,  to  One  of  which  his  Brother,  0.  W.,  the 
Pfaurt^  m  Error,  was  a  Parp,  W,  W:*  Title  was 
tdled  to  he  as  Tenant  for  Life  under  the  Will  of 
i'  W.  In  1814,  W,  W,j^!&red  a  Beeovety  of  One 
^Unety^  the  Premises.  W.W.  died  in  lB2i  without 
feeing  had  any  Issue,  having  mortgaged  the  Entirety 

tthe  Estate  tn  Fee  to  the  Lesson  of  the  Plaintif  m 
mmd  Writ  of  Error,  who  was  also  Defimd^mt  in 
^ first  Writ.  On  W.  W.'s  Decease,  O.  W.  entered 
^  the  EnHrety  under  the  Will  of  A.  W.:-~ 
K  first,  that,  hy  the  Deed-poll  of  173fi,  a  base  Fee 
w  erected,  but  that  it  did  not  merge  in  the  Reversion 
"  fee  of  A.  W.,  by  Reason  of  the  intermediate  Estate 
^eH;  and  that,  upon  the  Death  of  H.,  A.  W.,  who, 
f  Atf  own  Act,  was  in  of  a  defeasible  Estate  in  Fee, 
Au  not  rem^d  to  his  better  Title,  but  was  seised  of 
iiehaseFee  down  to  hit  Death, 
^fy,  that,  imm  W.  W.'s  Entry  in  1790,  althotwh 
vaoered  as  ThuaU/or  Li/imderthe  WiUefA.W., 
^  Entry  oper^ed  m  Law  at  a  BemiUer  to  hit  better 
?we  01  Oo-heir  in  Tail,  his  Right  of  Entry  not  having 
KVB  barred  by  the  Statute  of  Limitations, 
irdly,that  W.  W.'s  Entry  in  1100  had  notthe^ixt 
y  remitting  his  (h-heir  m  Tait,  A.,  to  her  JSState 
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tn  tAe  second  Motety;  (3  4  4  tvtu,*,  e.  Xi,  s.  IX); 
astd  that,  Lt^  of  Time,  ikt  ham  Fit  in  <MC 
Mwtjf  was  now  tnd^eas&le. 
Result,  thatO.  W.was  entitled  to  One  Moiebf  for  Lift 
finder  the  Will  of  A.  W.;  and  that  the  DefendanU 
in  Error  (  W.  W:s  Incumbrancers  J  were  entitled  to 
the  other  Mvie^  m  Fee. 

These  were  two  writs  of  error  from  the  jndgment  of 
the  Court  of  Exchequer  Chamber,  The  Court  of  Ex- 
chequer of  Pleas  deoded  that  the  entirety  of  the  estate 
In  question,  upon  the  fiwts  found  by  the  special  verdlc^ 
belonged  to  G^rge  WoodroHe,  the  plaintiff  in  error  in 
the  second  writ.  The  judgment  of  the  Court  of  £lxcha- 
quer  is  reported  in  10  Mee.  &  W.  608,  and  also  ineiden- 
tallr  in  7  Jur.  959.  U^on  writ  of  error,  brought  by  tlw 
plaintiff  in  the  first  writ,  returnable  in  the  Exchequer 
Chamber,  that  Court  reversed  the  decision  of  the  Court 
of  Exchequer  of  Pleas,  and  held,  that  the  plaintiff  and 
defendant  were  each  entitled  to  a  moiety  of  the  estate  in 
question.  (Reported  16  Mee.  &  W.  769;.  From  this  lat- 
ter decision  both  parties  brought  their  writ  of  error  to  this 
House,  each  party  claiming  the  enUrety.  The  follow- 
ing is  the  substance  of  the  case,  as  found  by  the  special 
verdict : — By  indentures  of  lease  and  release,  bearing 
date  the  6th  and  6th  January,  1710,  and  xscited  to  be 
made  in  pursuance  of  artielas  entered  into  upon  the 
marriage  of  Robert  Woodroflb  with  Hester  Dimcumb, 
George  WoodroA,  the  brotho-  of  Robert,  being  tlwi 
seised  in  fee-simple  of,  amongst  other  hereditamenti^ 
the  premises  in  question,  conveyed  them  to  his  own 
use  for  life,  with  remainders  over  for  the  benefit  of  hla 
issue,  (which  did  not  take  effect),  with  remainder  to 
the  use  of  the  said  Robert  Woodro£^  and  Hester  hi> 
wife,  and  the  heirs  of  their  bodies  issuing,  as  by  the 
said  recited  articles  the  same  were  to  be  limited,  and 
for  default  of  such  issue  to  the  -use  of  the  said  Robert 
Woodroffe  and  his  heirs.  In  February,  1710,  Robert 
Woodroffs  died  intestate,  leaving  the  sud  Hester,  hla 
wife,  him  surviving,  and  having  nad  by  her  three  chil- 
dren only,  all  of  whom  also  sturived  him,  namely,  one 
son,  Georaa  Woodroffs,  his  hd«<«t-bw,  and  two  dangh- 
ters,  Lettice,  afterwards  the  wifs  of  William  Billing- 
hunt,  and  Hester,  aflerwdurds  the  wife  of  Thomas  Yeate 
Caverley.  George  Woodroffe,  the  settlor,  died  in  1713, 
without  having  nad  any  issue,  and,  upon  his  death, 
Hester,  the  widow  of  Robert  Woodrofie,  entered  upon 
the  entirety  of  the  premises  in  question.  By  a  deed- 
poll,  dated  the  30th  September,  1736,  after  reciting  the 
mdenture  of  settlement  of  the  6th  and  6th  January, 
1710,  and  the  subsequent  facts,  as  above  stated,  the  said 
Hester  Woodroffe,  In  consideration  of  natural  love  and 
affection,  and  of  an  annuity  granted  to  her  by  an  in- 
denture of  the  same  date  br  her  said  son  George, 
granted,  surrendered,  and  yielded  up  tiie  premises  in 
question  unto  and  to  the  use  of  the  s^d  Oeoige  Wood- 
roffe, her  son,  his  heirs  and  asrigiu  fi>r  evor.  George 
WoMToflb,  the  son,  then  entered,  and  by  an  indenture  of 
barg^  and  ule,  inzoUed,  dated  the  22nd  November, 
1736,  conveyed  tiie  premises  to  George  North,  his  heirs 
and  asngns,in  order  to  make  him  tenant  to  the  precipe  in 
a  common  recovery,  which  It  was  declared  should  enure 
to  the  use  of  the  said  Georjfe  Woodroffe,  his  heirs  and 
assigns.  Accordingly,  in  Michaelmas  Term  in  the  same 
year,  1736,  a  recovery  was  suffered,  in  which  the  said 
George  North  was  tenant,  and  George  Woodroffe  vouchee, 
who  vouched  over  the  common  vouchee.  George  Wood- 
roffe was  twice  married — once  in  the^ear  1736,  imme- 
diately after  the  recovery,  and  agun  m  the  year  1765. 
Upon  both  occauons  there  was  a  settlement  of  the  ea- 
tates  in  question,  and  in  the  first  deed  of  settlement  there 
was  a  covenant  by  George  Woodroffe  to  levy  a  fine, 
with  proclamations,  to  the  uses  of  the  settlement;  but 
the  estates  created  by  those  settiements  all  terminated 
in  his  lifetime.  In  January,  1767,  Hester  Woodroffe 
the  widow,  died,  without  haring  suffered  any  zeoovezj. 


the  lands  in  question,  except  as  before  stated,  tearing 
her  son,  the  said  George  Woodroffe,  fwho  thereupon 
became  the  heir  in  tail  under  the  settlement  of  1710J, 
in  possession  of  the  lands  in  qnestion.  Lettiee  Wood- 
the  elder  uster  of  GeoiKe,  having  married  WQliam 
Billinghurst,  died  in  Creorge  s  lifetime,  leaving  the  Rev. 
"Willi^  Biilinghunt  her  only  son  and  heir.  The 
"Rev,  William  Billinghnnt  had  i»ae  two  children — 
William,  who  afterwards  took  the  name  of  Woodroffe, 
and  George,  who  also  took  the  same  nnrae,  and  was  the 
defendant  in  the  first  writ  of  error.  Hester,  the  other 
Bister  of  Geoi;ge  Woodroflfe,  married  Thomas  Yeate  Ca- 
Terley,  who  died  in  1770,  leaving  her  surviving. 
Greorge  Woodroffe,  the  son  of  Robert  and  Hester,  died 
in  D«;ember,  1779,  having  first  made  his  will,  dated 
tile  Srd  April,  1778,  and  duly  executed  and  attested  so 
as  to  pass  freehold  estates,  ny  which  will  he  devised 
the  premises  in  question  to  Nicholas  Nicholas  and 
Jamee  Bataon,  and  their  heirs,  upon  tmst,  in  the  first 

Jlsce,  to  pajr  his  nephew,  the  Rev.  William  BUling- 
nrst,  and  his  Assigns,  during  his  life,  an  afinnal  sam 
or  rent-charge  of  200/.,  with  the  usual  powers  of  dis- 
tress,  entry,  possession,  and  perception  of  rents  for  bet- 
ter seouring  the  same;  and,  subject  thereto,  to  the  use 
of  his  great  nephew,  WilHam  BtDinghurst  the  younger, 
(who  afterwaras  took  the  name  of  Woodroffe  J,  for  life; 
■with  remainder  to  trustees  to  preserve  contmgent  re- 
mainders; remainder  to  the  use  of  the  first  and  every 
other  son  of  the  said  William  Billinghurst  the  younger 
successively  in  tail  male ;  and,  in  default  of  such  issue, 
to  the  use  of  the  defendant  in  the  first  writ  of  error  (then 
George  Billinghurst)  for  life;  with  remainders  over. 
And  the  testator,  by  his  said  will,  directed,  that  every 
I»erson  entitled  to  his  estates  should  take  the  surname 
and  bew  the  anna  of  Woodroffe,  upon  pain  of  for* 
ftiture.  The  estate  gTren  to  the  tmstees  to  secure  the 
annuity  was  so  given  as  that  it  would  determine  on 
the  death  of  the  annuitant.  The  said  testator,  GeoT;^e 
Woodroffe,  had  never  any  issue,  and  at  the  time  of  his 
death,  his  nephew,  the  said  Rev.  William  Billinghurst, 
and  his  sister,  the  said  Hester  Caverlev,  (then  a  widow), 
■were  the  co-heirs  of  the  bodies  of  his  fetner  and  mother, 
the  said  Robert  and  Hester  Woodroffe.  Both  the  Rev. 
William  Billinghurst  and  Hester  Caverlev  >vere  then 
of  full  age,  and  under  no  incapacity.  Neither  the  Rev. 
William  Billinghurst  nor  Hester  Caverley  ever  entered 
into  or  had  actn^possession  of  any  part  m  the  premises 
In  question.  In  January,  ]70(^  the  said  Rev,  Wllliirm 
Billinghnrvt  Aed,  leaving  the  said  William  Billtng- 
hnrst  the  younger,  afterwards  Woodroffb,  his  eldest  son 
and  heir  of  his  body,  him  snrrfvfng,  then  an  infttnt. 
On  the  2eth  May,  1784.  the  said  Hester  Caveriey  died, 
a  widow,  leaving  a  daaghter  Ann,  then  the  wife  of  Tho- 
mas W^keiv  and  no  other  issue.  Upon  the  death  of 
tb«  testator,  George  Woodroffe,  in  December,  1779,  the 
devisees  in  trust  under  his  will  entered  into  the  posses- 
rion  of  the  entirety  of  the  premises  in  question,  and 
continued  in  such,  possession  till  William  BilKnKTiurst 
the  younger  (afterwards  Woodroffe)  attained  his  ma- 
jority. In  1790,  Williara  Billinghnrst  the  youngerat- 
fsdned  his  majority,  and  he  thereupon  entered,  nnder 
the  said  will  of  the  said  George  woodroffe,  into  the 
possession  of  the  entirety  of  the  premises  in  qnestion, 
and  also  of  diven  other  estates  to  which  the  testatw, 
Gwrge  Woodraffo,  bad  sn  indefeasible  title,  and  which 
passed  to  the  maae  uses  by  his  will.  Soon  afterwards 
the  said  WiHiam  Billinghurst  the  younger  assumed  the 
name  and  arms  of  Woodroffe,  by  royal  license.  ¥n 
1793,  1797,  and  180S,  the  said  Wflliam  Bfllinghurst 
the  younger  (then  William  Woodroffe)  executed  several 
deeds,  to  the  latter  of  whidi  the  present  defendant  In 
error  was  a  party  as  a  co-leswr.  in  each  of  these  deeds 
the  saU  WHliam  Woodroffe  stated  himself  to  be  tenant 
te  Ufe    tlw  ^«B^Mi  bi  foMlimmder  the  wQl  of  the 


of  the  premises  in  question  ss  sudi ;  aodin  taA&B|n- 
eeedings  in  the  Court  of  Chancery,  under  the lii^ 
Redemption  Acts,  relating  partly  to  the  wd  ptdam 
he  made  similar  statcn^ents  in  the  year  IM^  aij 
afterwards  in  the  yean  1814  and  l&Ilf ;  uri  ^ 
sfeatsments  the  land-tax  vpon  the  pnmiies  bi  nofHi 
was  redeemed  witii  monerwlileh  tud  baanafaerfW 
the  sate  of  part  of  the  other  estates  deTistdhfibid 
will  of  the  said  George  Woodroffe.  Id  EatvTm^ 
1814,  William  Woodroffe  soffered  a  rwmgj  <im 
moiety  of  the  lands  comprised  in  the  aettbn^  d 
1710,  and  declared  tile  me  to  himself  in  fte.  Brit 
dentures  of  lease  and  release,  dated  ntpdM^  fk 
2Snd  and  23rd  February,  1810,  he  cmfmJ  ftso. 
tirety  of  the  lands  la  question  to  Robert  StNOt  ail' 
Mark  Drury,  to  fee,  by  way  of  mortgin,  to  sen  j 
10,000^  with  the  usual  proviso  of  Te«iB]6NL» 
served  to  William  Woodroffe  and  fail  Inn.  Aaj 
Walker,  the  danghtor  of  Hester  Cava{eT,£diiil?IK{ 
leaving;  Jane,  then  the^lfe  of  BalhooBie  WiIlMria^M 
only  child,  her  surviving.  Balhoosia  WallnilooM 
in  ]8(^ ;  and  in  1810  the  said  Jane,  his  «id«v,nttiiid 
William  Mordaunt  Mutland,  one  of  the  leatnsf  ^ 

Blaintiff  in  error.  In  Easter  Term,  1818,  the  Vftj 
am  Mordaunt  Maitland  and  Jane  hisvtienlbMlli 
recovery  of  one  moiety  of  the  lands  m  qiMtion, 
by  pre^ous  deetfs,  dated  in  March  and  Miy,Bl^iBJ*: 
between  them  and  the  said  William  Woodn*ini(16. 
incumbrancers,  was  declared  should ennntetieaKrf 
the  said  WHliam  Mt}rdaoiit  llaitland  ferlW7(is,Ef 
secure  tohTm450W.  and  interest;  andifterfctt]^- 
tton  of  the  term,  and  subject  thereto,  ud  tottrtruib 
thereof,  to  the  use  of  the  said  Robert  SuuHattMA 
Dmry ,  In  fee,  subject,  hcmever,  to  the  t»atgK^(/n-  j 
detaptlon,  in  favour  at  WiUam  Woodnfta^lMo^  i 
Bs  was  eontt^ed  in  fhe  mortgage  of  mi  TOto  | 
Woodroffe,  or  pattiM  eltAndng  nnd«ISM.e<|tofl  | 
in  possession  of  the  whole  of  the  prfwM*  j 
tillhis  death.  He  die^  in  Augirat,  lffl4,»ifti)iitew 
havmg  had  any  Issue,  and  "npon  his  deathtbekftMrt 
in  error  entered;  as  tenant  for  life  mderAt™," 
George  Woodroffe  upon  the  entirety  of  thfpttOBm 
question,  and  took  i\te  name  and  arms  of  W()e4rtft,oj 
royal  license,  and  the  defendant  in  error  IwwkAm 
continued  in  possession  of  the  premises.  WifflBirBcl* 
diinnt  Maitland  never' had  any  actual  poaesrion, 
the  term  t)f  500  years  limited  to  his  use  is  •''"^y 
the  preitihies  therein  comprised,  and  he  Bwarcca'iw 
any  interest  on  the  sum  of  expre  wd 
to  him  by  the  same  tenn.  The  estate  of  sB  w 
gf^ves  claiming  under  Wffliam  Woodffft  »»  *] 
wsted  in  the  lessora  of  the  plaintiff  in  error,  tf  wi«« 
one  of  them.  Tie  case  was  argued  WoretfieCouita 
Exchequer  of  Pleas,  in  1'rinity  Term,  im,  asij^ 
Michaelmas  Term  of  the  same  year  thitCwri  pw 
judgment  for  the  plairrt^tf  in  error  in  the  .""n^J™ 
as  to  the  enth-et^*  of  the  premises  inqn«twf.  'i* 
that  Tudgment  tile  plaintiff  in  error  in  thefct™ 
bronglit  error  to  the  Court  of  Exdieqaer  CtmnwUB 
on  the  leth  Jone,  1846,  after  two  argumcirtii  the  tW 
of  ExchequCT  Chamber  pronounced  tftwr  jodpntift* 
firming  the  judgment  of  the  Conrt  Wot 
moiety  of  the  premises  ia  qaestioo,  and  w'*™'!^^ 
totho  other  moiety,  with  t«»eet  to  which 
the  second  wtK  of  error  is  brouAt  ThefinM^J 
error  was  brvught  from  so  nmdi  rf  *^r2^ij 
the  Exchequer  Chamber  as  affirmed  ^"T^^^Z 
the  Court  of  Exchequer  as  to  on*  "*'*'^_lJrZ« 
mises  in  qoertion,  and  is  that,  the  right  to  ""^TJ 
the  death  of  the  testator,  Gwrm  WM>dn»ft^*«BW 
to  his  nephew,  the  Rev.  Wiffiam  Btflingbnit, 
heir  in  taU  under  the  setflement  of  !7W.  ^"Stt 
of  the  second  writ  of  error  was  that  moiety,  tte 
to  frkich,  upon  tha  death  eftiu  teititer,  6m|« 


Digitized  by  Google 


tbe  fint  writ  of  error. 

Tbe  Teaaons  aaugned  on  labalf  of  the  le«N>n  of  the 
aistU^  in  tbe  first  writ  of        woa  Miidlow:— 
1.  Beeune  GMtge  Woodsoffe,  tlw  testator  of  177S, 
id  a/at  any  devinUe  estata  in  the  ymnisM  in  qnes- 
«,  otbv  than  an  estate  in  nreinoD  expeoteot  on 
1  eatote  tail,  which  was  afterwards  bamd.   1.  By  the 
woal  verdict  it  is  found,  in  BohsUnea  and  effect,  that 
Uitsr  Woodioffe^  being  seised  of  the  tenements  where- 
fsaondinded  moiety  u  now  in  qnestionf  for  an  estate 
al  in  poeasBsion,  did,  in  September,  1735,  by  d»ed<poU, 
NTey  tbe  same  tenements  to  Greorge  Woedroffe  (her 
ily  sen  and  heir  apparent  in  tail)  and  his  heirs;  that 
isorge  thereupon  entered  into  poeseesion ;  that  in  No- 
nlwr.lTSfi,  he  (living  Heater)  by  bargain  and  sale, 
u«Ued,  conveyed  the  same  tenements  to  a  t«uuit  to 
hs  pneeipe  in  a  conunon  recovery  to  be  suffered  bpr 
i%  ediMih  recovery  was  snffsred  aceordinil^  in  M>- 
hsunas  Term,  1735,  the  use  being  declared  u  favour 
iJdnuelf  in  £6e;  that,  in  1767,  Hester  died,  leaviiw 
ktuse  her  heir  in  tail;  that,  in  1770,  Georga  die^ 
Kthwit  haviiu;  done  any  further  or  other  act  to  afieet 
Iht  estate  tai^  the  poesession  taken  by  him  in  173( 
^mg  continued  down  to  liis  death; — by  neeessaxy 
aHHtmction  of  law  up<m  which  &cta,  Gec^e  died  seised 
tbe  same  tenements  for  an  estate  tail  in  possesnon, 
toi  coiusaiwntly  lud  not,  at  tbe  time  of  maldog  his 
win  or  01  his  death,  any  devisable  estate  or  interest 
Tbotever  therein,  exce|iC  the  afonsaid  reverrion.  2. 
ThM  estate  tail  not  liavug  been  barred  or  disoontinued 
by  sav  act  of  Hester  or  her  sou  George,  the  only 
BTonnd  span  which  it  has  been  er  can  Iw  centendeo, 
thatwyeatate  or  interest  in  the  tenements  in  questim 
pamd  by  tbe  will  of  (jeorge,  is^^at  his  entry  under  the 
owd-n^  of  1 735  was  the  aec^ptanoe  of  a  haaa  or  dater- 
KunaUe  fee.  and  eatowed  Um  from  asserting  either 
or  after  the  deaili  of  Ekstar,  any  other  title :  or 
ftitif  bis  entry  nnder  the  deed-noil  did  not  piodace 
M  effect,  yet  the  lecovery  suffered  by  him  m  1735, 
wngb  iaeffectuol  to  bar  the  estate  tail,  (Geoige  not 
mag  then  tenftut  in  tail)»  was  an  esteppal  by  matter  of 
ncoid,  whereby  he  was  precluded  from  setting,  ^p  any 
cUst  to  the  eiiatiB  tail;  and  tbat»  according  to  either 
liBv,  the  beee  fee  coutioued  after  his  death.  But  each 
theae  propoutiQns  has  to  cmtend  with  inoopemble 
ffienltiei ;  Jar,  first,  a»  r^iects  the  deed-poll.  (assum- 
W  that  a  deed,  tallowed  by  ent^  under  it,  was  eapahle 
tt*<^uag  an  estoppel,  bnt  which  ^  pUhitiff  in  ener 
M  M  admit ]l  i£  diasloae^  ujpon  the  face  of  if,  the 
testate. of  the  title,  by  reciting  the  deeds  creating 
the  entvl,  and  the  death  of  Robert,  leaving  George,  tbe 
«"y  loa  of  Robert  by  Hester,  and  tha*  proceeds,  (erw>- 
M(n4y,  iodeed,  but  net  89  as  te  affect  the  present  srgu- 
B^tX  that,  •*  by  maaDS  thereof,  and  by  virtue  of  tbe 
*w  Wtlepient,  the  said  tenements  became  and  then 
*«n  well  vested  in  the  sud  Heater  Woodzoffe  &r  and 
the  term  of  her  natuhJ  life,  and  that  the  irame- 
^  Kmunder  thereof  beLonged  to  the  e^d  Geotge 
J^Mdioffe,  eon  of  the  said  Robert  and  Beater;"  so  that 
^«t<^pel  and  candnsiou,  if  any,  would  ge  to  ex- 
^  uty  averment  contraiy  t«  the  allegation  of  the 
rintiff  in  error,  viz.  that  on  and  by  the  death  of  Hea- 
gntboat  noie,  the  base  fee  abselnteW  dstermined. 
7|*%t  tbe  deed-poU  sfaews,  iqMm  the  &oe  of  it,  that 
*u  eased  of  an  estate  tail  in  pesseeeioi^  and 
•"""Ifwully  cepahla  of  twssuifc  by  w^y  of  ordinary 
,  an  estate  fonnded  upon  ownership;  and  the 
j'Wsttit  of  the  .  defendmit  in  error  admits  tnat  it  did 
peas  a.  base  fee;  but  it  isdear  law,  that,  where 
uciBstnunnt  itself  sfaews  an  interest  in  the  convey- 
rn*>ty,  BO  as  to  render  it  snfficiently  operative  by 
eoBveyance^  the  doctrine  of  estoppel  u  excluded . 
'■^Ultss  ttqMcta  the  rsGOTcry  suffmd  bj  Geoige  in 


a  common  aasnranca,  operating  simply  as  a  conveyance 
by  Geoive,  to  his  own  ose,  of  the  estate  vested  in  him 
under  the  deed-poll;  for  unquestionably  a  tenant  in 
fee,  whether  abeolate  or  base,  was  competent  to  convey 
bv  recovery;  and  U  was  never  apprehended,  tha^  by 
adopting  Uiat  mode  of  ctmveyanc^  he  waa  estopped 
from  alleging,  at  any  time  afterwards,  that  he  had,  sub- 
sequent^ to  the  recovery,  become  tenant  of  an  estate 
in  the  land,  other  than  the  estate  which  he  had  at  the 
time  of  the  recovery.  Fourthly,  the  doctrine,  which 
attributes  so  conduuve  an  effect  to  the  recovery,  would 
go  even  to  deny  the  capacity  of  Greorge,  after  the  death 
of  Hester,  when  he  became  heir  in  tail  in  poasesaion,  to 
create  a  discontinuanoe  by  feoffment,  or  to  acquire  the 
alMolute  fee,  by  suffering  another  recovery,  or  by  any 
means  whatever  to  determine  the  base  fee.  Fifthly,  the 
principle  already  stated,  that  where  an  assnruioe  is  ope- 
rative, by  passing  an  intasast,  it  has  no  meration  as  an 
estoppel,  applies  also  to  the  teeovery.  Sixthly,  as  se- 
i^ta  both  assoranees,  (that  is  to  ai^,  the  deed-polland 
recovery),  admitting  that  these  wgM  be  an  estoppel, 
yet  eato[mele  operate  <aily  as  between  parties  ana  pii> 
vies,  and  there  must  be  a  iMrs<ni  to  be  estopped  aa 
ag^nst  another  persm  entitled  to  the  benefit  of  ttie 
estoppel;  bat,  en  tbe  death  of  Hester,  there  ceased  to 
be  any  person  in  whose  favour  the  supposed  estoppel 
could  possibly  operate.  Seventhly,  again,  as  rejects- 
both  assurances,  the  plaintiff  in  error  drives  title  under 
the  issue  in  tail,  who  cannot  be  bound  by  estoppel ;  but 
to  affirm  that  the  plaintiff  in  error  is  precluoed  from 
alleging  that  Geoige,  on  the  death  of  Hester,  became 
seised  of  an  estate  taU  in  possesnon,  is  in  effect  to  bind 
the  issue  in  tail  by  eatmpel :  and,  as  relets  the  re- 
covery, whoi  the  defendant  in  error  admits  (aa  ha  ia 
obliged  to  admit)  that  it  is  void  aa  i^nst  the  issue  In 
tail,  but  at  the  same  time  uuaato,  that  ^  reason  ofwnA 
reeovety  the  baae  fee  must,  in  a  contest  between  a 
claimant  nnder  that  fee  and  a  claimant  nnder  the  estate 
tail,  be  deemed  to  have  continued  after  the  death  of 
George,  ao  aa  to  prevent  the  claimant  under  the  estate 
tail  from  recovering,  the  aigument  involves  a  manifest 
contradiction.  Eighthly,  nothing  having  been  done  to 
diaoontinne  tbe  eetate  tf^l,  or  take  away  the  right  of 
ent^  in  respect  of  it,  that  right  devolved,  on  the  death 
of  Heater,  upon  George,  who,  bung  then  tn  the  actual 
poaseesion,  was,  by  a  necessary  consequence  of  law,  n» 
of  the  estete  tul,  independently  of  the  learning  of  re- 
mittee pnparlyaadi,  which  waa  wlicable  only  wbem 
tlie  estate  tail  had  ben  diveated  and  turned  to  a  right 
to  b«  asserted  by  a  real  action. 

%  Because,  the  said  Geotge  Woodrolfo,  the  tea- 
tatoT,  had  any  sudt  othw  devhtable  estate,  auch  estata 
was  not  in  existence  wbm  the  aetion  of  ejeetment  was 
beoughL 

3.  Because  no  act  done  or  statement  made,  sub- 
sequently to  the  death  of  the  said  testator,  could,  at  law, 
have  the  effect  of  bringing  the  premises  in  question 
under  the  operation  of  his  will.  Cven  assuming  that 
the  base  fee  continued  after  the  death  <^  Hester,  and 
passed  by  the  will  of  Geor^  still,  as  the  right  of  entry 
in  reflect  of  the  estate  tail  was  not  taken  away,  that 
fee  was  determined  by  the  entry  of  William  Woodrofb 
in  179<^  nob  entnr  beinc,  by  construetim  of  law,  an 
entry  on  behalf  of  bimselfand  Ann  Walker,  as  co-heiia 
in  tail ;  for  sect  li!  of  stat  3  &  4  WUl.  4,  c.  27,  on  which 
alone  .the  defendant  in  error  can  found  any  answer  to 
this  ailment,  did  not  make  any  alteration,  either 
proepective  or  retroapective,  in  the  law,  with  reqieot  to 
the  effect  of  mUry  of  a  co-tenant  for  any  purpose  not 
within  the  purview  of  the  act,  but  left  the  general  doc- 
trine as  to  its  constructive  operation  wholly  undis- 
turbed ;  and  if  the  entry  of  William  admits  of  no  other 
eonatjuction  than  that  for  which  the  plaintiff  in  ecBet 


intents  nstorerl,  and  the  d^f^odfttit  in  error  is  reduced 
to  confine  his  sr^ment  to  the  ehat-acter  and  effect  of 
the  mbfleqoettt  enjoyment.  N6w,dMV{;hitl<ir*e,th'at, 
with  respect  to  exntisin  eojoyinent  by  a  oo-teUUit,  the 
al>OTe  enactment  negatived,  beth'pnwpectirtly  And  re- 
trospect! vriy,  the  presnmptitrtt  of  the  fontaer  uw,  yei  it 
roust  he  midersftrod  ^  nam  so  dom  fat  the  pnr|X«e 
only  of  ItraiUng,  as  between  co-tenants' or  th«se  cUiai- 
lor  nnder  them,  actions  or  suits  leane^ming  matters 
^idi^  down'  to  the'  period  when  the  statute  came  into 
operation,  continaed  to  be  litigftble.  But,  in  the  present 
casb,  the  contest  is  between  «  person  claiming  through 
both  the  co-heirs  in  tail,  and  a  person  claiming  odrersely 
to  their  common  title;  and  moreover  every  posnble 
qnestloD  as  to  the  state  of  the  title/ from  the  period  of 
ine  entiy  by  William  in  1790,  doWn  to  the  arraage- 
ment  in  ldld>  Under  which  the  then  co-beireM  in  tail 
suffered  a  recoverV  of  the  moiety  In  qttestion,  wnsfinrnUy 
disposed  of  by  thai  armngeuent;  or  if,  notwitlwtnidtng 
the  relative  portion  of  tnir  pnw^i  Utigant  parties,  aatd 
aotwltbitanding  the  ttwUMtlimof  1BI8,  the  Aotnat  tlfle 
in  regard  to  that  moiety  can  be  coti^deted  as  depending 
upon  the  nature  of 'the  enjt^meot,  as  being  adverse  or 
non-adVeije  during  the  atove  Jnlertal,  yet,  were  it  ad- 
judged to  have  Been  Adverse,  the  result  wtnrid  then  be, 
that  WiUUia  thereby  acijatTed  awrengAiI  fee,  to  wMch 
the  plaintiff  in  error  would  now  be  entitled.  To  meet 
this,  the  defen^nt  in  error  wlU  he  driven  to  contetld, 
first,  that,  either  on  genentl  prinei^es  of  law,  or  having 
regard  to  tlie  retrospective  etf^  of'  the  new  Statute  lof 
Limitations,  3  &  i  V/Wh  4,  o.  27,  the  enliy  of  Wil- 
liam was  litouflScbnt  to  deterniine  the  base  »e  in'  the 
moiety  in  qnesfion,  die  tlQe  to  Which'  moiety,  therefore, 
continned  to  be  r^mMft  to  tblt'fee^  or,  fulitig  in  this 
nignment,  secondly,  thaL  either  on  general  prinnple^  or 
lu.ving  regard  to  the  retro^etittVe  effect  of  the'  above 
enactment,  the  continned  possession  of  William  was  not 
the  possession  of  coparcener,  arid  not  only  that  the 
eflfect  of  such  possession  wa!s  td  gain  a  wrongfdl  fee  in 
the  moiety  In  qiiestidn,  but  that  tne  new  fee  so  acqnhred 
became,  by  constTpction' of  law,  impressed  witB  the 
uses  to  i*-hich  the  vriH'  of  George  libiited  ti\e  base  fe& 
In  aiiswer  to  the  first  of  these  propositions  the  plaintiff 
in  error  ^bmlts,  first,  that,  ns  regards  genAvl  princi- 

Sks  of  latv',  a&nittingthat^heresu  estit^  tail  had  been 
Iscontinned'  and  thmed  to'v  right  to  be  asserted  by 
formedon,  the  renutter  (which  operatesiIndeimfdeBUy 
<^  entry)  of  the  one  co-heir  in^  ttiti  cMifanf  to  the  mong- 
All  estate  fai  thf  eAtittty^  did  nUt  «xMiiff  t*  tfa»  nMeiy 
of  whick'he'was  in  by  a  ^Hfbretit  Wd  «Svees0  title,  and 
in  respec^  of-w^Siih  the  dfher  eo^efr  Wii^bt  htate  hAd'his 
formedon,' yet"tH^  trhere.  atf  in  tiM  present  clue,  the 
right  of  entry  itl  ret^ect'irthB'estiite  tail'  rettained  in 
fall  forced  and  the  Issue  In'  tall  'had'  one  and  the  same  title 
to  enter,  the  same  r^as6blng  does  not  apply;  but  Gie 
entry  generklly  of  the  dne^  eopaiieener  wks;  afl  in  the  ooto- 
mon  case  of  a  descent  to  cobarce^ert'lhe  entry  of  tihe 
other,  who  liould  not,  -wtthont  a  subsequent  bnstcr,  hkve 
maintdned  an  eje<H»ient  a^ahist'her  companioui'  «nd 
that  to  rens<)n,Jn  the  )>i^nt  case,  by  aiHilogy  to  thie 
doctrine  of  remuteri  would  be  to  etinfound'  a  Wrongful 
estate  In  fee-sirtiple,  deftarfbfe  tthlyln  two  ways,  fla. 
either  by  operatjoii  df  law  tipon  the  coiienrirdace  of  the 
«Btate  and, right,  orWareSl  action,  iMth  a  Vase  urqaali- 
fied  fee,  d^termmable  by  tile  'ict  of  the  party  entltled;-*- 
and,6econfly,th8t.a«t^at>ds  Ule  statute,' itslmi^y  ope- 
lates  to  ftbro^te  tne  fbrmer  doctrme;  thect  where  one  of 
several  co-tenants  had  been  lA  the ^KMSessldn'tfr  receipt 
of  rents  of  more^  than  his  shaire  to'  his  own  use,'  «nch 
possesion  or  receipt,  nnei^plalned,  was  rsf^bSe  to  (he 
common  tltt&  so  at  to  kee^  j^iv^  for  an  indefinite  pe- 
riod the  rtgirt  of  thje  bne  party  dnt  -ig  possession  agaifast 
the  oth«  In  actual  posBeasion:  thtb  establishing  (forits 
own  puipocM  on^)  th6  tb&Tttw  piMutt)^tlo&;  Mt«  It 


quoicM  Yif  «n  by  •no  'ef  several  <o4lgiik.' b 
answer  to  the  other  of  thealrave  pwepwitjonfttil^ 
tiff'  in  ertor  sabaafita;  mat,  thit,-8»  MabMaA 
prindples,  wUhotA  «•»»  net'oit  tha-aaA-ef  wilM 
smovnting 'to  an  imstw  or  4eidal-wths  Mtr<fth 
cetiefa-,  <aad'  U  la  dear  that  tak  mb*  pnwalM  mth, 
odlpt  and  MteMlou  of  the  rents  af  ttnatlMfc  ertl 
mt  Iwre«hat«H«et),  the  nnliy  of  the  tUkafib* 
psnMtsn  waft  nefl  tUaturbel ;  b«t  '(be-^a«irfjMi(t 
fomlsfaiea  no  evldenee  oif  amy  aooh  #itj  awa*/,  HL 
as  regard*  the  vCatnte,  tfae  toussaswuewwMdnww 
obvifAiBly  TUsaU  from  eOutraiit^  tt  a^vasawitrii 
declamtotr  law,  by  iriAok  i&e  aipset  of  im  iMte 
wpon  tnuisaetione  'CMiciaded  «t  aayuUtstariKai^ 
however' remote,  by  pdrties'eMDpeieDt  ts'tliltflli 
inbuwts^  uiisy  b«  wMly  (bunged,  tai  tisrtM  hSem 
of  ttttrd  pevftMu  not  'eUdmkigimdkrltasHaqMMi^ 
donoittmte  that  axcA  *  oooatMMioB  iwagtaHb 
the  oobtanpliatiM  of  dM-UgUttnte;'.*^ 
di»Utf«i«bWnMeHbe  4h«  saHarttwaf-iMt^lMilat 
have  intended  to  restore  rights  which,  iaai^iaatady'tf  i 
the-affwtif'poSMstfoii  contlMAbgattfcteMl^HiH 
thetetviuid,  befor«4he  pliSBtng^tiMttotjb«ii*Mfid 
bythe  aels  hnd^ds  of  ipartieaioomMnitkjsara 
and  deeds  to  bind  an  tfae^ntenstac'^  HM^-flit, 
assuming  William  to  haffo  goiaea,%  tli  Al'iDb 
eohti&ned-onjey  meat  Of  4&e  meiety  lavoaMlHt^nia;- 
fal  estate,  thai  eswttf  was  >n«t  a  MBtfaiiue>«w«- 
lBt<gemtnt'Of''th*'bai»'Att  aUsMd  «•  Uweiitf Mtfd 
by  tbo  will  of  George,  Imt  a'tiiwaapd  wlntnitm^ 
aili«n>iM'foe-bli^p1e,  whidh  leotM  AOf^'WitteBUnMl 
conveybmfftby  William,  beoftme'^Mi  ttlk  Itfk- 
tiWB  of  tho  Witt  vf  QMi^  OB  ^»liM  flliU^ 
defendant  in  error  fbtfwfe  hUdalnw 
'  4.  30tettM,  by  ThrtVfr.of"^  Ms  <if'l«»«'«> 
lease  of  1814,  said  thb  v^vwy  saflbndirilMerMi 
of  that  yerir,  and  of  the  ^eddaof  Iwttf  Maiktf 
March  and^May,  lOTS,  and  of  tfw  nosfOfMAMte 
Eabtev  Term^  1818,  and  the  aewrsl  Mhw  mma 
stilted  in  the  vMFdiet,  the  lesaova  of  tte  fUsliriiaw 
aoiiou  of  ii$eet^ent,  or  Mma  Of  -tlteni,w«e'(r^^ 
tiUed  fio  neoovvr  the  vntivMoft-aoltty  lrtMttttB 
this  writ  dF  error.   '  '  •  '  '"' -Jj^ 

The  reasons  assigned  in  mppdtt  «f  GMtgvVwMri 
writ'Oferiro^'WerO'Wfblkm:-*^:  .•-"'■■■^ 

'11  BMaU8o,  hpon  tIM'IketsAatad  iii'tiM'ilKidw- 
dittt,  «be ieasoft  of '  tb*  deftafdaat)  iiri«nM> w^«Mj«r 
Bi«  or-ia'akiy«olliterof'«lMM>  ontMedWMM'iiJ 
paA-of  «hb  pHmtoeoih  mhMMi.''- ■  '  -  ''^^'^^ 

- 1'  Bec«a»&  «lie'ljntti«^/of  1ln>pnMlM4><l«i^ 
isWveMed'In«i0>«Iiaatirteenwati(ahalMn 

fai  ttot^ion-vnder  486  'WtU:of  (MMge  'WdoMjO* 
tebbtir'of'ms;  fh^mlUotitttfofwbMsitbitBnn 
th04««t8eies  dsftnffig*  «nderi4iiS'wm>litrt  tatBif;W 
VhhitiuraptiBd  posseeaiott  an«  toJtnMat  «f 

E remises,  without  any  entry  by  the  ilodBi'Id  *«*■■• 
ig'  nnfle*  the'  asUlfemWrt?  of 'ITHV  *» 
B6eh"l«tte'  «%i^  atthe4l«atli«fthe'ialdtaM4CN^ 
W«o*foffij!  weretftidei-nadlaabilftf.      -'"^J.  1 
Beea^siK  ifthe-efibst  of  tii*«oiw«yttte»r«* 
Woodroffe,  in  ^Vmi  traa  fiot^to  aeodera*  er 
•MAsIon 'th«  Btftwrslan  infio  tfaw  t» 
Wotldwflfe;  her  son,  kstholwlPofrlaw  of 
HPflb,  flttbjwt  ta  a  ri^  of vntfn'etfy  to  aM«  w 
•dtedh'^Be^Wo^fli^  *i>-'tt»1mri»m^^ 
tfaaeri'the  enlkil  evMted!  W  th«  iiaUkaMrt  f-m> 
(whi<At-it:isMibadcted,  mmm  efpf<<ftpg**"^ 
effect  of  such  conveyance  was  to  vert  thsMMfrgr*"^ 
premises  in  question  in  the  ttgU$m'-^*^ 
fitran  estate^  fA^mptoi  di>t«fnhiaU*'-(«»*£  " 
Mne  of  Robut  tad  fi«8t«r  WOoAWfle,  Wi<l*"£*^ 
the  entiy  of  Ae  IvnO  ia  «aU'i»*«fc**^**r3 
inOk  wHliin  tbe  tim  p»»aaiibsd  bf  tb*  »*'*^^ 
LimftMlNii,  »       I,  o^^nU*  «M»  <«w 
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■  >  wiu  poBMtu  vy  Ota  wiii^  ana  anerwAniB  im- 

and  iaaow  iftdtfetnUe. 
it  4>  Bmmo  tKe  p«niid  finm  wUch.  the  Statute-  of 
Jiiiat^tiQnH  fciann  to  raot  agaiiwt  the  eitat*  UU  ot»- 
Wtod.  hy  tJbe  aettUneiik  «f  a710,  ovgbito  becomaittMl 
.Im  th»<i«irtli.  of  Hteks  Woodrofla  ia  1797t  at  vbkh 
Ifin*  oMfal-  B  «f  Mtiwi  «r  a  tight  ni  eotiy  acenied 

•to  Hm  tMtebnr*  Qmg*  Woodroffe,  «a  heir  Im  tailt  tat 
HbB  wid  rCiMfMnBB  WMdroie,  being  Uun  in  fotmmm  of 
Jhminrtmtj  ortti*  pianuee  vndcr  hie  titk,  4«tlur  to  tbe 
■Vranlte  i»  f««-«iaiffo  oi  to.tbe  btwe  fce,.aie«t«l  |>y  tbe 
Mi^ij>pca.of  Hmtcr  Woodioffe  i»  1786*  was  eetopped 
>(i|r4he -sM«rftl  aet^  of  IsTSAt'tiia  WTttry  of  IZ^  aad 
,ihndppdgi  Of  )qr  aome  «r>(«e  of,  tbew,  irew 

'  9hia&S  MMftLtMl  to  biaeiUt*  tail  «iuifti:tba  eettlaineia^f 
'  t^lOti-  (and.  :hwM»ifciwh.  m.thi^  opntltion  of  4bi9^  eatopwl 
'  flM»  obJotiAo  pMtTetdi  Jiina  Irom  (aking^dvwtag^  of  hia 
OBl^  oC  •ctum  or  mvtaij^  and  mt  to{)rcr«i^  Uio  ngbt 
v"  Off  entry  fnem  uwrau^*  it  cMiU.notkMid  did 

otMllWip^d  tJbe  xQiuiiig^tbeSutnteot  XdWtaUws 

iii.«i!ilto.0M«iuB,  at  tbe  tiiM;wben  WiUiaifi  BilUnghnnt 
3.^|MftaPMKa»  WiUwBOi  WoodraOe)  twkkpommon  «f  .the 
r-fqtfMHMB.  toiqvMtiatt  i».J70Q,  tbo  ficfat  of  tint  i«Bii«.ln 
!atJm,9Mii0tith«t  MitlowDt  flf .1710,  IRIS  abeolutel/  bamd 

tmayw»8»»tii»<  <tf  ,T,iniiteti<»ii.  ,  . 

....  .vi4'-Beff»ila«v.-*v«n  if  .the^vight  of  the  ieene  in  tail, 
irttrtha  aetilwlewt  of  J7J<^  waenot  abeolutcdy  baned 
Oi-  bldwi'WiUiiua.BiUvigbunt  (aftenrarda  WUliwn  Wood- 
ia,y*fl>jft)  >toote  p  fiHBaniiw  of  the  pfegueey  mill  the  effect  of 
t,^.  UM-ntoy  waa  »ob  te  .nrnit  the  said  WUUatn  BiUing- 
^t-Jnaift  (oftorwajr^.  Woodaoffe)  to  hia  eeUto  tail  in. a 
„  ,««*QH(^0f  the  ^MmiBQa,  rmitter  betngy  in  aaeh^aaes, 
"bj*^  to  electioivMad  no  reinitter  tabioR. place  wh«re 
.y^tibt.paiibr  U  in  poamwoiiiby  virtue  «C  the  Statute  of 
rwc^i^  4b.th«,pfl«mii  eMe>tbe  facto  akated in  the qe- 
i^i  i%it«kim^Bt  fumiab  proof,  «inountinB  to  eatMwel,  of  tbe 
'^llathmmsmi  iatwitMA  of  William  BUUngbuiM  (after- 
;;J^««iida-WoDdi»ffii}-totake  paMea^         autiretv  of 
:  »Atti  pacnt W       doviaea  for  life»  wider  tlw  «iU  of 
'   ; 2J -ffi«^  Woftdrqffe ;  And,  previously  t»b)s  wt^  id  17*0, 
vM^>«ir«(kd^'iA,fN>eaeMiQii,<«f  tba  fHaa&iemiaei^.aB 
mdi  devisee,  under  the  will  of  Gepifr  WoadrelR^  by 

7.  Because,  under  the  wronroetaneea  of  the-  pnaaant 
^'^/•«%.'th(ire,CD»W.  BQ.be^^lPoqiiUer,  uolesaitbem  a 
idrt^iof-jintey  ati'tbej.tune,  awl  not  «.  reqre  «gbt  <rf 
\trto»i  bq*  by.  thftAHwa,  lin  the  pereon  of  (he  testator, 
'iw*  Geoige  Woodroffo,  of  tlM^iav  fee  afiqaired  »ijdet  the 
.  oAn^anca  frpift.  Hwtev.Woodroffe  in  1736,  with  the 
tMNw^iafif  iMiciawa  Mtpeetant  on  tbe        efiMwe  in 
^Hk'^tMlftader  tbe aottlontet  dC  1710,  aniei8»  took  slace, 
•  ^'t^t  ^nvcb  tmxnti  tha  «igbt.of  entiy  of  the  iBf «e  in,  taU  into 
:yti»tr^**iMi»ii0hVitfMtlon;  andvlwik  WUUam  BilUi«hqrat 
cxB^imtkpmmion  in  1796,  h«  had  no  right  of  antn as  Iwir 

"'il^  B««MBev  wen  if  tt^  ri^  of  the  iaipeui  tail  under 
^fi^lt  •i»*«tUi»eiitJ0f  l7IOwaBiiot  absolutely  barnjd  when 
WiUumBimngh«nt(afl)cimrdsWoodrofre)tookft^ 
'■•^mim'm  1780,,  ii,w«^T  «t  aU  ev«at^  so  bamdhnm 
•f  tJ»o  taoovary  suffesed  in  1814. 
rftf^^     u«  reaaona'assignea  by 'Caeb  tide,  in  anaifer  to  the 
■i-'^*,t  WriSof  enoTk^Me  oaeily  dedaeible  fBHU  the  aea- 

■i''**^       Mwgaed-  by  tfaat-psirty  in  aupportof  bis  ami  writ*. 
^'<^r  ^'J!''3W^£«M((N^.n(9Wandi^^ 
'  'if  '!rS  "^*°^)*  in  MPport  al  the  fint  of  thftabore  .writa. 
i  ''i_«"»l«*»»,an4  A  iWsHrv  in  aopport^f  the  seaond 
,^tf'  **ntx)feHfor. 

''^i  &^anw.iiiiep^yj 

'^iZr*            weaa  the  oaas*  «»d  autberitles  «it«d  itt 
;***«§»'ii«iU:-4-0(»  th^qoeetieaof  raiait^ 
;'^^ftl>^«iry#£afivgflWoodm«B,iaDd.«f  the.n- 
^'i^   


^  naftfoitn,tiBi;Mtpr^«ii»<«t  tb«af«ipi9Bii., 


wrioers  ana  auutonues; — lAn.  o*o,  d.,  oot.  a. 
367.  k.,  (Butler's  note);  latt.,  "  Tenures.'*  as.  669,  69J 
SM;  2  Co.  Rep. &i a,  84b;  Cruise's  Dig.,  "Deed,' 
cap.  10*  8.  32,  White's  ed,:  Br.  Rem.,  pL  10;  2  Ba< 
Abr.  126;  9  Yin.  Abr..  tit.  "Entry,  fCongeable), 
«.  16,  10;  10  Vin.  Abr.  441,  U3,  447,  r  Bemi) 
ter."  B. ;  Wood  v,  S/mrl^^  (C».  Jac.  488);  The  Em 

Chri«,  (X.d.myDi.  m;  S.  O,  2  Balk.  619;  S.  C, 
llAd.l8);  Tookr.  eiiuctci,  (1  SAuod.  260);  .Si^^mHir' 
eowt  (10  Co.  Rep.  96  a);  tValsiiigJum'*  ease,  (Plowd 
667);  V.  tUadW^  (Uob.  638);  £ton«  v.  Nat 

man,  (Cro.  Car.  429);  StapUtm  v.  S^apletw^  (1  Atl 
8);  G«odFia/ii  Mmd,  (3  Bi"t.  1703);  i?<M  d.  NeviU 
T.  5iiw*,  (7  T,  B.  27$);  Hawtrtji's  eate,  (Dyer,  191 
a.  22);  CijrtM  v.,^r»c<,.(12  Vpa.  89)s  rAe^florn^-GV 
mr4  Ti»  C«twf^tm  ^  CvMAa  D.  &  W.  294J 
Z^d.ZA!^v.^(wai,ClfiMee.& W.680);  ^»ya«  i 
Winvood,  (I  Taunt,  208);  i>e»,d.  v,  JVbcA,  ,( 

B-  &  Adol.  283);  Dot  d.  Callnor  v,  JPami,  (1  Eai 
Ml);  Bartw's  iPoi^tson  CooT^aaciiw. (Mr.  Booth' 
opdnioo),  92 ; , J?oa  d-  Coodt  v.  Martisty  (8  3. 


&  c.  49; 

626);  Ztfaym  v.  CS>rifr  i&  B.  &  Aid.  606):  ZfmaAtiv 
T.  2bBiMM,(I4.Rava.72Q);  Shotperd's  Toncbstou 
62;  fforwBoodr,  Molman,  {Z  Bui.  29);  2>imcomie\ 
irtiijI^(tIob.264);  Toummd't  eau^  CPlavfiAn) 
3  Preston's  CottTeysjociDg,  "Merger,"  267;  Saier  j 
militt  (Cro.  Car.  476);  Saakvii.v.,EnulyArmc\t 
oiting  Comptom  t.  Lord  Marl^)i  v.  Battoell,  ( 

D.  &  W.  68).  Oa  the  questMa  of  an  entry  by  on 
eopaNeoer,  the  fbHowiug  auUxorities  were  cited : — Cc 
Idtt.  108.  b.,  246.  b.,  273.  b„  373.  K;  Doe  d.  Mat 
riou  V.  JTms,  (7  T.  B.  386);  J>oe  d.  Gill  v.  Peat 
totty  (6  £aat>  173).  .  On  the  queation  of  estoppel  i—Ik 
d.  CWs  V.  MuHm,  (8  B.  Sn  C>  497, 626):  tampon  \ 
Otrie,  (6  B.  &  Aid.  606);  HermUagt  v.  TomUnt,  (Li 
Rayn.  720);  Sheppard's  Toochatone.  63;  Co.  Lit 
d62.a,;iM«.r.SiiefaMti;f2B.&Adol.278).  Ontb 
queationofneigw:— Co.Latt.367.a.,and  Butler's nol 
(1);  Preston  on  Mergei,  pssBlm;  Shbpperd's  Toueli 
stone,  "Surrender,"  «ap*  17;  *9tDM v. iV«i0Man,  (Cn 
Car.  429);  Doe.  d.  iZowAvv*  ^-  'f'att<T,  (6  B.  &  C 
111)..  On  the  qaoition  of  what  estate  passed  by  tb 
deed-poll  of  1735  were  cited:— <SilwtA  v,  Pacthwsty  ( 
Aik.  136);  JUcofv  V.  Magftaih^iCavp.  9);  Tlte  Earlt 
ClaMrieard$:$  eWf  (Uob,  277);  v,  Doe  d.  T^p 

/pr«w,(Cowp.217), 

Lord  BRouo^^'—My  Lprds,  this  case  bas  now  ooci 
pied  in  acgumeDt  fbui;day^  and  v;ery  usefully  and  i; 
structirely,  .because  we  have  heargl  the.  caae  very  aU 
argued  1^  v<ery  4l>le  and  leamed.counael...  It  is  a  cm 
of  very  oonsiaenble.  iviporUii««  to  the  law,  becaut 
prinoiplea  are  rentfid  and  aigiwd  fonnded  a|>oa  opinioz 
which  are  in  tha  nature  of  .first,  impressions;  and  i 
requires,  tbsrefore,  a  more  careful  consideration  on  tt 
p^  of  your  Lordshipi^  before  you  finally  dispose  < 
this  case;  and  I  thmfore  congntuUte  your  Lort 
ships,  that  we  should  have  the  .assistance  of  the  learae 
ja<^aB  to  fuide.oar.  inquiries  into  those  .points.  M 
Lords,  Jt  anall  pnmose  that  .you  shall  put  this  quei 
tion  to  the  learned  judges,  which'  I  think  embract 
the  whole  casoi-"  In  the  state  of  the  titles  and  fac 
generally  found  by  the  spedal  verdict^  did  the  defem 
ant  in  error  take?"  This  wUUI  think, embrace  tt 
whole  argument;  bat,  at  the,  aame  time,  I  should  m 
be  dealing  fairly  with  the  e$m.  and  wiih  your  Lon 
ships,  if  I  did  not  add,  that  then  are  certain  poitt 
npqn  which, I  should  wish,  to  have  the  opinion  of  tl 
laarnad  judges,  though  I  do  not  look  to  them  to  answi 
those  questMWS  as  if  the^  were  questions  administen 
.  to  them  by  your  Lordships :  but  I  will  throw  them  o< 
for  the  lesined  iudgas,  aba  will  fur^sh  tliem .  with 
.copy  of  t^hem.  .Thisy  are  points  that  have  arisen  in  tl 
««HT8e.of  tJ]v;.axgvtnen^  js^d  c«n4id«n^  of  this  cas 
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iQQoh  oasiBUace  ni  flnatty  dBtenniaii^  tJil^  oaw.  Now, 
JUT  Lotds,  UwsB  qoestkms  are  nine  »  number— Flnt, 
did  George  Woodn>fl«  teke^  by  the  dw«d-poU  of  ITSL  a 
bue  fiM^  or  an  «fltat«  poor  «Dt»  vie  ?  Eeeoidly,  did 
■noh  estate,  if  a  ban  ne,  metge  in  the  estate  tall  oo 
Beater WoodroCe^ death?  Tbinlly, wai Geoige Wood- 
fofle  estopped  1  Fcvrtiily,  did  he,  thoorh  est^iped,  die 
«eiwd  of  an  estate  tallt  Beoaose  it  u  rery  poesiUe, 
that,  thongb  estopped,  he  might  die  seised  of  tM  estate 
tail.  I  do  not  thmk  that  it  bean  mucb  npon  the  poistp 
but  I  have  pnt  tfaat  qnestion.  Kfthly,  If  titc  base  fce 
was  ouTsd  out  of  Hester  Woodnrfh't  estate  tail,  oovkt 
that  base  fte  wutgt  in  Ceaiga  Woadnffe's  nwman  in 
ftat  I  bave  a  vaiy  strMig  o^nkm  upon  titat  v^Bt, 
bati  Bhottld  bevetyalad  to  hear  the  opMoo  of  the 
learned  jndg«a  apen  it.  Sixthly,  had  George  Woed- 
loffe  in  him  two  titles,  a  base  ree  and  an  estate  tail, 
HflBter  Weodvoffe's  estate  tail  desoended  on  bin  i 
S«T«Dthly,  if  Gwme  Woodreffe  had  those  two  titles 
botb  TigntfaHy,  dees  remitter  ^|ply  to  the  can? 
E^thly,  did  th«  old  Statoto  of  LimttatlonB  to 
mn  from  Heetef  WoedrofiiB's  death  1  I  put  this  q«es- 
twn*  though,  for  my  own  part,  I  should  be  nitiafied 
with  the  math  qaestien,  wbii^  I  am  goiajr  to  state, 
in  whioh  I  refer  to  tfae  etat.  3  &  4  Will.  4 ;  bat  one  of 
Ihe  learned  iu^ee  who  was  sitting  by  me  at  Ute  Ume, 
■wboBB  valuable  ainstance  we  han  had  in  the  oewse  of 
iMnfag  tfab  «Ma,  BwnMonedtiwt  BtoMef  the  p^nts. 
And  the  ninth  UMrticM  i%  dees  the  aot,  tha  3  &  4  Wai.  4, 
ifftet  this  case  I  New,  my  Lords,  those  are  not  qua- 
twna  put  to  the  learned  jiidgee  br  a  vote  of  the  Hooae, 
hat  they  are  qaesibns  upon  whfch  I  wish  tfae  learmd 
judges  to  faTDOT  me  with  their  opfaiion ;  and,  with  tiie 
asBstanoe  of  tfaw  vpimon  «pen  dieae  pwKta^  it  will  be 
«aBT  to  dispoea  of  tite  «s«. 

The  chief  queflUsn  was  tfaen  pot  to  the  )Ddge%  who 
hsfmed  for  time  to  awwer  it. 

Jwfy  27,  184ft.—- AisBBsoit,  B.— My  Lovds,  venr 
Xerduiipo  have  protmsied  the  followii^  question  of  law 
to  her  Miajesty'syadgea:— In  the  state  of  tSie  titles  afad 
fteto  genenUy  fonndt  \iy  tlse  special  vei>diot,  what  estate 
«r  estetes  did  the  lOaintiff  in  error  take,  and  what  es- 
tates did  Ae  drfsBOHii  itt  ein»  take  f  And  I  an  now 
to  ddiver  oaranSww,  and  the  reasgns  for  it,  to  your 
liMddiips.  It  will  not  be  BeoesRaiyl^tliia  case  to  state 
ihe  jute  ofl  tha  mecial  tordict  at  length,  beoSnse  they 
an  already  very  rally  and  oorreotly  stated  in  the  judg- 
msnte  of  the  Oeuste  below.  Not,  indeed,  aftar  the  very 
elaboratte  maimer  ki  whidi  the  mstiaa  has  Iteen  41a- 
cnsaed,  both  in  the  Court  of  Exchequer  and  aftsrwands 
in  the  Court  of  Error;  wVl  -H  be  necessary  to  state  at 
aoy  great  leiwth  the  KaBf>98./er  th^  answers  which  her 
Majesty's  ju^es  have  now  to^ve  to  the  question  put 
to  them  by  your  lordships,  we  think,  Uien,  that  it 
la  dear,  first,  that,  by  the  deed-poll  of  173fi,  executed 
by  Heater  Wsedsofle^  a  base  fee  was  ereated.  Ifte 


•  of  JMsB  V.  Oarka  (8  Ld.  Bayra.  778)  seems  to 
tef«dNidMtiiia.pelati  TfaeraitwashflActthAiadsed, 
(whirii  wss  a  eevenant  to  Stand  ssind),  being  an  famo- 
osnt  oeaveysnM,  oreaisd  an  esteto  of  inheritanoe,  er  a 
base  fte  dettemaUe  on  tfae  ftilnrs  ef  tlie  estate  tail ; 
and  the  ndtona  sasignfed  by  Lord  Holt  for  the  decMon 
in  that  ease  ere  pmnfy  applicable  to  the  preaent  ease. 
Indeed,  tiiis  point  has  never  bete  seriously  contested  in 
the  argametitt  at  the  bar.  It  is,  however,  saggested, 
that,elthoagfai^  wah'-so,  tfairMMe  fte  merged  ki  ' the 
Rverdon  in:  feey  wfaich,  ait  tba  thne  the  execntioa 
the  deed-ortatiag  it,  was  vested  In  George  Weodmlfe. 
^t  we  think  it  did  not,  beoaneethe  intermediate  ettato 
taa(whidL  Mag  presAved  by  the  Statute  D«  I>oBl4 
waa  stiU  jBWsHqg)  rnvntsd,  by  Us  latsipaeitiMi,  any 
s«4i  merger  from  tAkingeffiBcfc.  Thbwai  the  ktateof 
«hiBM  at  tfas  dsitk  of  HsMer  WooMh^  On  ber 
^satt^  bowsvas^  <3teigs  Wosinflh  cBta«d  teto'the 


stsdoea^  It  weald,  no  doant,  ham  wit  aa  cadtitb^ 
fbauble  estate— the  4>ase  fee  prevundyeMtai  %tJt 
is <aesr  that  here  CfeorgeWoeMe  teoktteMNAi 
tUls  by  his  own  act  ond'CoaBaiit ;  he  waai  partf 
veoevety  'siifi^vd  In  oimsequenee  of;  sad  tammfM 
iftftbe  deed  oreatfng  the  base  tee;  aal  aMnn«|ft. 
in»theacleaSiUetme,eaaiwtbe  lemittadtelbMht 
title,  being  estopped  by  hiaown  aetaAosiMttlKftig. 
<3eor«s  Woodnfle,  therefete,  we  thhtk,  final  ill  hrii- 
lag  the  estate  nnder  the  deftaMite  tklevMtBtt) 
him,  and  the  base  ltae  •aSttfinMi  nutil  lisdHftfa 
W9.  Then  it  appMi*,  that  tlw  tnMte»aftr|h 
wlU  entered  and  held  the  eateie.  ThetmoMtb 
taU,  the  Bev.  WllUani'  BittiV^mat  and  l&a  Mw, 
oade  uo  CHtryat  4ll,  Mtd  so  dM  netpstatf  Is 
thsbase^lfte.  Bat  in  IW*  wew  atateef  iMap — 
WiUhun  Woedroffe,  tlw  gnaltttal^tiViMi^'tm 
entered  teto  posabaSlata,  no  donit  iatmEB|»4fate 
anderthewillof  Georee;  bnt^  thdeghtUawlM- 
tmtion,  we  think  tike  law  is  etaatly  islaMhteJ  tffc 
passage  cited  ft«m  Litttoton,  fsset.dM),  ^detewi, 
•«  If «  man  be  disseised,  and  the  disseisor  ktAiMbj- 
4sed-poH,  or  witbovt^deed,  fcr  a'nniAerrf^M^ 
wWeh  the  disseisee  enteretb,  this  eatiykanHMhrtt 
the  disseisee;  fbr  in  such  eaas^wkere  Uhiii^«Iim 
is  oengeable,  and  a  lease  is  tbade  to  tam^  aun|h% 
doime  W  words  in  nafa,  tha«  he  hath  thanMity  iiH 
of  the  lease,  or  sailh  -opeaily  thafr  he  dMrnMr 
iBthelandbnt  bylbreevrBQob  Iesse,yclfiikt^ 
toHtertohim,  for  that  tatih  dl8elalBMri»«l%«o 
the  purpose."  In  troth,  tfce  entry  ef  the  wl^Jwjs 
operates  to  nstora  kim  to  hla  older  asi  kMwe, 
whatever  he  may  intend  to  4o  wttea  ba  aiM.  Us 
point  4s  fW^ai^ed,  and,  we  tUdk,  wliAteJHisa! 
are  assigned  fw  it.  i 
of  Escnequer 

do  net  wisn  to  add  any  tklng.   

if,  by  the  opetatlonof  theStatntoof  LttfMhi^^lB 
Woodroffe's  right  of  ratty,  as  co-heir  ta  tnl,  ""J* 
taken  away,  hfe  enliy  into  tfae  esUto  aigUBiliBn 
hadthisopsiatSon.  Battba  4hMsof  thi  ca»^Mn 
•aswnrtothhdlllmilty.-  The  titte  MartBMWVW 
Statute  vt  Zdmttotion%  to  halA,  thst  H  Mn*|M£ 
who^karite  an«vaUableTi«litor«a«ry,lKn«iw, 

dvrinf  tfae-statotftbtfr  period  of  twenty  7caH|;t>«"»J 
it.   NswyiDAiS'Cas^svonehadna  anMniMii 

estry  till  17?B;  «n<  vlthoogb  BeatM-  Waednftin 
ki  1789,  yet,  on  hw  death,  <3eei!ge  WjwWJ 
estopped  by  bis  own  Aota^  as  we  h»ve-bwr»*BH«sWi 
had  ^v^lmMo  light  of  etttiyai  heir  Is  tA  (MMj 
desth,  htfwever,  in  1770;  the  timeof  :liisHw  sg"! 
town;   »irt  the.  to  w*enWlUIiB«Wi*| 
entoedi only elSTW yean*  hnd  elsnssdi  *»2"^J";j 
fos^anite  oompetent  «ir  WHHam  WoodidS^teJ*^! 
ene<ela*tken  b£en  In  pemesalda  under 
have  aide  an  ontry,  and  aaaeited  Ins  '^s''^ 
taU;  mS  his  enbry  in  1790  awsL  thwwnV? 
hmttirteAet^vsntolt.  Wmiam  WosMM"^ 
■fcre,  to  1700,  was.  aswthlnk^  wmktatf  to*  ^f"? 
better  tms,  oecerttinr  to  tfae  mle  of  )a«  skM  tf» 
tleton.  What;  <then,  was  the  tifls  whioh  *•  ""^ 
He  ww  oBS  of  tbs  «>.belrsin  tiU, 
thi«,to  A  inoistyueifae  estatrj  utetbesaMM*"^ 
ei^  thb  defeasMotWe^'^bsaB^  r^Sri 
'wBsiats«tker«»4Mlr,  and  «athled,  Msaflfc^«wr 
ha»e  lertterod  and  dsfaated  the  baas     SI  te  W*;^' 
ThentaMoa  aasignsd  ltath»ssmiclar4aktarpl«^^ 

the  eatoto  of  WiUiam  Woodrelfc,  is  "ySS^ 
to  her  [  fi^-  thoo^  WiHiam  Tff«*wftr*jL'S 
hlmtolf  fcT»<nk  of  IUmidsik«>*tMg^"]*?^ 


bto  veiaiMar,  tift  nmm 
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wu  ano  nimuM  as  u>  iwr  moteQ%  au  um  wnaie 
f  fee  ieBaaUd.  For  tbu,  fSM«  T^i>«J^  (H«b.  120) 
cHed.  It  may  be  well  doulttod^  whotlnr  Uw  tbivd 
WW  «r  eutry  by  a  wpMceatr^  mantiwod  bv  the 
lit  Umv^  Tifc  ftn  entry  wh«n  oae  ••pamniw  daua- 
the  viu4e  experea4y>  (whiuh  is  the  pn«u4.0M«,  &>r 
Hum  Woodro#»lHrt«ole«ly«nt«tedti»4«rthftbbfla 
poMd-  gBod  titl*  .oi«aM  imdex  Heatev  and  Geotige 
od»)A>4eed  and  MeoMiy),.i»oU  be  Ka  eutty  »y 
«tb«r  «opan«B«r  all;  ior  Qq,  Lit*.  373^  sewM 
t9  wntiwy  -te  tUa  eaEtaa^wial  epwiw  of  the 
bi  £maJ«c  Z^.  ^at  m  upwe  witk  the 
vt  of  EMhwraer  ChMttbtr  in  thinkuig;  that,  atUr 
•t»e.  a«(.4  WilL  4»  a,  27,.  8»  U»  this  eaiAot  b0  io. 
seNumvjpo-douAtl  that  this  itatttta  hM  a  rahtMa 
lb  and  iii«ke»  tha  BoaoaMim  Of  o»e  oo^amttei  no 
ret  tha.  pwwnani  9U>  of  >b»  otba?.  ■  If  ay  th*  piMMiiaii 
wUliaia  Woodrofla^  hen  w«a  aot  -the  poasankn  «{ 
h  Walker  at  aU;  apd' tt^ervloN^  altbauah  byi  that 
M^oii  hia  irm  mwtted.ta  Ub  aod  better  title, 
wdntaaroid'tfae  abaaH  «M)Kiin«Moe  «f.  hit  baiqg 
HMdtf  sue  hinuelf,  tf  1m  wished  t«  bald  tho  Mtate 
l«iLgr«t-Mm.  W«ll(«|K)^bcM9  in f>MB(Hri^ a*d 
;.hiniiw  a»tercd  Mia«  te  dofwttha  bua&t'wler 
Mh  WUliwn  W««Mb  h«ld  tb«  «tii«i.  ■wi«^,.tb6 
ft  fe«M  t»thitt  iwwlHr  amMMaoed<iii>^ 
Mdtoib  till  defMtfd.  It  is  MtamaHiy'togofiu- 
i^fiw-thaiinsr*  l^)a«<^  tusa,  bdepaadwiUy  of  the 
•  ifm  b;  Mra.  Waibar  aiftd  thoiB  oliuaiing  underber, 
VII  n*w  node  thaibate  fee  no  Jongw  4«f«iuble  m  to 
iaVNe^y  of  the  ■aetata.  Xheaii«wa«,th{tmfom>Tbiidi 
ifMpoaB  t»  give,  to  yottr  Ivoid^ipt'  ^ucsUon  Mi  tluit 
BDiuWoodiofftv  tfa*  {duntiff in  cRor,  takeautaitate 
a  noiel^  gf  tte  aetata*,  iavmuoh  «  WilUwn 
'ooinfk  (bib  brotbar)  had  tb«t  moiety  as  t«&aat  fim 
tonJywdar  tbewillof  G«in«Q  VwKbofFe^  th«  bwe 
»»to.tfaMt  w^cty  HBTO  hnvm  bMia  deGwted»,  «fed 
It  Ibft  d<fiindant»  im  mr  tsfc*  the.  olhan  mciety 
.    .  . 

Ate  9U~l4»Td-BMDaHAji^Hj  Lori^tbi■«»•.tf«s 
ifon  tba  U«n»d  jtdna  -wbeb  tbi^  .attmkd  yonr 
wiaa  bm^  iB  tbftabMnce^  mfaofaU  asdieainad 
w>d  the  liOxd  CbaftoeUon  Ky  mble  and  jMotned 
ndLord  Ca«pb^wMj>iMmt  .id«Ot  I  tuikvezy 
wtpuuiA  thisKwaa.  Weibad*  good  deid  of  afgn- 
Mt  with  the  leanwd  cottoaal  fWt  the  bar*  and  A  goed 
•lof41a«Berioii.wt|b  Ukalattrtwdjoclftet  ivtwt  heardit, 
Mwbm  iaTaluabk  tMi«t«B*e  wd  have-bad  ttm  ad- 
iitlge  pf.  '  I  gave  nhw/diffennt  q*trie8»  wbibh  I  bare 
lay  h«ndt  np«ii-:ivlrich  the  leatiKi  >vidgMhavagiMti 
Mil  ofiiiuaL.  It  wm  in.ordertapNta  «Mutttt.i«Ddn 
ttpMlrti  mbich/ftr*  fHacuaKd  aMoag  ooidreaiirula 
M«K«mt  ii«Mot«g>M  attb*  bar,  tliat  I  galrrtfaem 
>»»wtfons..  ^ba.  flnt/nkt^  to  whettei  •  baie 
■^wUMtataMnr  autn  viv  deiBBsiaaUa-nBUtbe 
>niu««iQn  «f  tbaW4«f  H«teii«  VM-givw.  l£afcvdi 
Hpoje«tof  fivQ  fimt  qu«ti«iHV  and  thM^wta  * 
Mtof  wycdtiaidaraUe  diffitolty.  Tha  natftqmi- 
n«  vtevpoR  the  ^poiat  of  merger.  There  a  gnat 
PC^MMBd  w  t«  the  nttBot^  the  inteibaeitiga  of 
mer  •ftalfl,  whidb  would  hay*  frastaleA  and  pm. 

Uu  Bwigwc  Xba  third  queetlan  waa'  \^tm  the 
j^fofitttoppel ;  «ad  pwhably  that  rnlnit of  ertpKiel 
w  Wt  -Btr  nLMoh  ang^  -oat  aktaatkon .  at>  tha  oftter 
?^ti  aUhoDgb  th«tt  vaa  a  cotuideraUei  .-dtafday  of 
•■nwty  upon  that  dabjtot  ala>.  Thw,  «&er  that 
m\  at  «Btoppel^  oasM  (beMduaitito,  bow  &r  the  SU- 
T.itaitMio<s,.the  old«ot».ai  wea,M^th8  atat. 
L..^^^^<8««todlUacaa*.  '/Attttepointai^eie' 
F^tMba  iMVaed  ji«lgtvi>*<<wtfeteMideKdby  tbam, 
^^tbftniidtaf  taia(jiiii«n.  of  4haIfMi»ad' jiidgesis, 
^UiftphlattfF.ia  tha' fast- wiit  o{«inir  iftfiatiUiri  «D, 
S!T*%<£(b«iamlBaD  4oaitkii,«ia  Hiaitba'defanl- 
■nnimii  intitUdtaitoTjolh«oai«tar«  ^ha^«f 


but  taen,  says  tDe  aenmoant  in  err«r»  "  i  am  not  qaite 
satlsfiad  with  tbat.  It  is  all  ray  w«U  as  regavds  tha 
claim  agaoBet  ise,  but  that  dacida  tbat  nry  aDtagonirt* 
the  pJasnUff  ia  elror^  that  is,  the  ficat  writ  of  error,  is 
«ntluied  to  a  moiety,  and  I  say  tbat  he  is  Mt;"  mi 
Boooulii^jy  tlwt  givea  rise  to  tiu  sAMod  writ  of  error. 
The  |da«atiff  in  ttror  in  the  aeocad  writ  of  error,  and 
tlw  defendant  in  errar  in  the  first,  was  the  sasoe  ]nr^. 
In  both' cases  of  ajeetment  tia  waa  the  d«fendaat,aal 
UBdaratul.  H*  «aa  not  tba  leaMW  irf  tha  plaintiff. 
Tha  <)jeslnwnt  Ms  ItfongAtt  to  dictnrb  his  tUb  in  both 
eaM.  Then  the  naalt  Isl  that  be  bring*  hissecond 
wiitof  am>r,andba  is  windaJtahaffa  posssssion  of  the 
iBDiaty»  wbiiih  thajvigiaeKtof  the  Jaamed Jadges 
tothepJaatifFiAenerinthefirBteaafc'  Tbaresultof 
that,  apptart  te  *i9  to  b^  aflTfrMfl,  sa  I  entiralv  do, 
irith  toe  leamed  judgea  in  their  ofMnien  nipoa  all  the 
paints  wUoh  load  t*  tbat  gedetai  jssidt  aa  toi  the  pre- 
niiaeskthattbapartie«,-a8it  nvratqnit  tba  anirt  jostaa 
tt^  eame  into  it ;  that  the  ^sntUF  in  error  ia  tha 
first  writiof  emnr  faiK  and  tbat  the  aJaiotiff  in  error  m 
the  seeoad  writ  oFenoi^alae  fiulo.  That  results  thez*- 
fiaraia  tUs,tbat.I  baTo  to:recosaaaend  to  yourLtod- 
sfa^s,  MX«ung  with  tha  leamed-  jadgea^  to  praneonoa 
Sac  thadb^adttat  In  eaaor  Inhotii  eaiasb 

Jjosd  Cumnw— <Hy  Lords,.  I-  satbvly  a^fat  witfi 
tbeofuniiHi  ^ioh  weadeUveredby  Hx.  Boon  Alderson, 
in  bis  own  aesas  and  tbat  of  ttx  of  his  ahaant  brethrta, 
andtbflseis  no  difficaltw  at  aU  in  a»Iying  that  to  the 
zaaord..  There  were  eig^  jadgss  liifon  whom  the  case 
waa  aiffited.  We  are  naiartanateiy  prenented  by  death 
fmm  boring  tikt  tiuntda  of  <Kie  of  tuws  leamed  jndga^ 
ray  lamented  friend  Hit.  Jbstiee  Coltman.  He  at  ova 
time«  aa  I  have  aadentoed,  entertauied  doabts  upon 
the  subject,  and  his  baring  entaxtaioed  doobte  upon  the 
sbb>et  made  me  heqitatt,  beeeaee  h*  certainly  was  a 
▼ery  profound  lawyer,  as  well  aa  aawet  boaoiirable  aad 
eaeeedni^ga«dBiMU  fiat  I  amf  very  glid  to  hear  that 
his  doubts  flmre-reaftiiled,  and  tba  omaioaef  oU  the 
leaaifed  jadgas  la  wiaolmaaa.  I  euiiraflr  eonsar  la  It, 
and  I  afp)te  with-  tba  MQeauaeadattn  «t  nebla  aad 
leaned  &iead« 

Lead  BftoBoHUtt^  fiuKshed  ny  noble  and  learned 
friend- mth  theories  ^ub  te  the  latnied  judges,  aa 
thai  the  whol*  anbieBt  baa  besa  broooht  bafina  bfaa. 
The  jadgasept  wifl  bv  for  tba  defiaiiUat  ia*  error  hi 
both  oasesk.  Thai  will  ieave  the  jvdgaaBt  in  the  B»- 
cfaequer  Clumber  ta  ataad,  eevreotiag'tbe  judgmsat  ia 
tba  Ceart  of  Kxofa^iMft  J^nigmmt  fmiifmOmm 

ROixacoimT. 

Jbtfairti. 

hk  «  Aft  ewKAif»4Aa  yewain/,  A^trsHnMCM  e/  D.,  dl*. 
mMi^  me  primfpat  QaefUbn  Mw^  at  wiat  Ptriod 
tike  PuHikarthtpof  J>.  taHh  JB*4emmiatidp  mtd  after 
Pmbimiion  poMmLfthaPimkUUF  tiiMmtrad  7Vm  Affi- 
^avtUfJont  «adr»>  l^J^in  mtMSnrSvity  iki^Aar  neons 
sa  tie  sosWiSattJ^  a  f^iOuM  <iMim«a«d /or  the  Da- 
/amtmta  i»  tk*  frimeipkl  Suit,^  Om  u  MaUm  hjftka 
PlmU^/orXtbnitt  to  MfmiM  WiinetatatoprwKtia 
£avtama  <^  thrna  JMdaaHa,  om  tka  Groand  tAof  tka 
Mimait  of  if.  Msdifo  fa»aaa  tkm  Snatnue  a/Oa 
Artmrak^  mt  apmitamlar  Pano4,ia>kSek  wat  a  iW 
im  lmmai  and  Mot  «l«  ^l^vit  of  4ha  Witmaamifkt 
AMitradfef  JuM  £aiiaka$t  ^  raad  ftmOalhAitdlmtM 
ikabatxis^lmaa  waa  ^am  tO'  MftiMaa  Memya- 

.  :,tei*  taipnMli940l^aiit-4^^ii  Wilkmtt  JPmMw  as 
lAaJldMMMa^a/ tie  i4^Maeft,<aMlfc  iMW^  >^ 
liU '/)4/faidan<  ta  i^tvsj^aadaiw  ia*  A 
loi&f  AMMit  oftha  WUkttai  «a.-Cto  Onawii  Mat, 
Hm  QI^mmtoWUmnm  hit  Skttifamvi  the  Pkdit' 


^  tmgH  i»  pneetd  an  th*  erdmary  Cburm  for  4Aat 


This  snit  wai  iiutitottd  by  fiinnrd  Oragoiy,  «a  be*' 
hall  of  himBelf  and  all  etbera,  Um  joint  crraitOBi  ef 
David  Daviei,  deceased,  and  Joh^  BnuM^' who^  sfa^ 
COUM  in  and  contribute  to  the  axpMUM  oi  tha  kaitf 
anisBt  Hetuy  Weldy  MatydhnRhand  £KubetkMaly- 
chnrdi  fais  wUe,^fiannerly  ^Uzabetfa  Daviei),  attd  Ser- 
maal  Stuigis.  £tizalwtii  Matycbdidt  was  the  -widow- 
and  executrix  of  Darid.  Davii!%  .deoeaaedy.fonnerly^a 
soUoiter  in  partnerahip  with  the  said  Jriat  S>rana;  and 
the  object  of  the  suit  was  to  fix  David  Davits*' estatar 
with  money  belinigfiiig  to  ^ha  plaintiff,  aH^jed  to  bAve 
bean  xaeeivvd  and^ipaopnafM  to  his  •wn  os»  by  John 
Ewnut  Tim  mm  made JHr-Hie  oBaarer  wn^  tuA  the- 
nurtaianU^  of  Da/tiefe'ifc  BranB  was'dindved'beAire 
£rani  raeamd  the  plubtafTB  moneyp  and  the  priiioipaL 
cmltoveny  in  the  loit  -waB^  whefhtviafc;  th*t  time  -tiw 
partnership  existed  or  not, '  PvMifaatiihi  in>  the  cmne 
pasaod  on  the  10th  Nov«mb«r<  \*st,  witnesaea  havi^^ 
twen  exaaiined  by  both  the  plaiaitiff  and  the  detfend*' 
ants ;  tmd  a  monon  vaS'  now  made  on  behalf  «f'  the- 
plaintiif,  that-  he  might  bo  ai  liberty  to  etamine  wit<. 
neaeea  to  prove  twe  affidavits,  svoni  and  'filed  in  the 
Chaaoery  Affidavit  Office,  en  the  Srd  Avgnal^  1047,  in 
B  certain  cause,  wherein  the  wad  John  £nuu  vras' 
the  puhitiff,  and  Ae  sih]  David  Davica  was  the  dttM- 
aiit,  one  of  which  aflUa^ts  purported  ,  to  have  hien 
made  and  aivoni  by  ihs  said  I^id  Daviesj.and  tho 
otiier  by  £d«a*d  Easar,,  and  to'  pnre  the  sinatnms 
toBDch  affidavits?  and  that  the  pkiatiff  might  be  at 
liberty  to  exhibit  intervogateries  ior  the  purposes  a£Me> 
laid.  There  ^vraa  a  joiat  -affidavit  ineupyort  of  the  ap* 
{dkatioD,  by  the  pJaiRtiff^s'solioitor  ani-  the  plaintiff^ 
■which  staled  the  net  of  the  afidavita  having-  been  fikd 
in  the  above  eanaexif  RmwvJ.  DatHeat  and  thft  H  vaa 
ajDaterial<^esti(Rt  abisitie  in  thia  caaae,  whather  tfatt 
vhuntiff  onployediand  iiutnut^Davieadt^EtraOs,  as 
IiiB  atteiwet,  to  briiw  attd  ipeMeimte  an  actfamv  at  tbe 
salt  of  the  plsontm'  and  pUa  trifh,  nrhkfa  wac.oom*-' 
iMUoed,  on  or  aboat  the  38th  Ittaj^,  164?^  m  4he  Oont-. 
xaon  Pleas,  as^nst  Sarah  Matters,  ithcdDg>  aUtgjsdby 
the  bill  tlut  Daviea  &  Evans-were  in  partneiriup  to- 
getber.at  and  after  tlw  ponimenoMifnt  of.0f 
and  whether  Sarah  Matters  paid  cc^in  roomes  to 
Davies  &  Evans,  sA  tiie  pMntiff'^  nVtomies  in  such 
action.  Thatift  was  aUo^  J»y'the.«mwar  «^  thu 
fendant  Elisabeth  Marychar^^  that  the  partnership  of 
Davtes'tc  Jdvans  wa«  dtasolvdd  oh  the  AUt  Ma^v 
and  that  the' pbintiff  did  bat  -emproy  DaiTica  as-^the 
attotnsy  ef  hidos^  arid  Ms'  wife  tn  -8u4b  aotion,  fant 
that  he  employed  Jahta  £%ata  only  as  attcfa  UtMii^ ; 
and  that  Sarah  Matten  paid  them'iniajr  tc(\IcAin  Evtans 
only,  and  net  tO'  the  portilfershqi.  That  tfa«  affidavit  of 
Davies  soug^l  to  be  proved  «mtahMd  dit  ' fcUowing. 
pa»t«e^»^  ADd  I  Alvthen  ae7,>tfaai  myeelf  and'th* 
aiul  Joim.  BvaMrmea  attendaa  fot  the  fdainiiff  in  aa 
aetioq  hi  th»  Gotnt[«f-GeaimoD'9kail,.ab>thaetitt  oe 
BanuvdGccgoky  aiBl  Maaganft  hia  wife*  againsk  Sanb 
Matten^  hi  whsoh.arjaimi^ti'nikHi  a:  judged  lai^an 
va>  lecovcnd  and  rignacten  Urn  18th  Aaiai'lS^ff,  for 
the  snm  of  aetfi"  And  l  aay^i  that^  tha  .aaid<  John 
Svana  raoei:rcd''fnHflf'the  said'Saiah  Mabten,'with^a 
few -days  after-lbosaid  Jac^lneat'ia'as/ngiMt  aevend 
Man,  amondtin^  ib  tbi  iwfaolateilMif.,(  Which  teeneyi 
^e  said  John  ifivaasiappUed  to'ifaislawaiasei  aadiEtlia 
zeoeipt  of  whidil  by^ihi  Md-Jofan  Ifivana-he  dld)  not 
tBDter.'Or  cause doi  ae  cAtevedvih  Uia  pavtaet8bi|f  book8^ 
Bor  did 'h»  oommDnieate^'tnie  saaM  fo.ania^>  but  l  wM 
aMideBta%  htfoened'  thereof  by  the  said  Sarah  <Bfatw 
tm4  and^nfioftTOF'atetingtetbsaaid  John'fiKafiBVhafc 
ibe  said  Sati^  Ji«ttteUid'Sostafeid*ia«Mh  addiW 
qiuring  an'eKriaAaUon'fiom  hin^  he^  ^mA'itiKi 
Bmaai<abi^M^Amb  it>anfA'taaniriMinu.hatinenfhUfc 
and  an  old  client  of  hii^  to  whom  be  would  be  answer- 


Ma  far  the  iD0lMy<t4nd  wfoa  mj.  obsemK^ltlfce 
firm  of  Daviea  &  Evana,  ^attomiss  ia  uiinlfai, 
wodU  behabte  to  ihe  -plamUff  for  ths  auBKnn- 
cetved  by  Mm,  tfao-aaid  ^hn  fiuM,  ha  nhei^ 
wotfld  take  that  upon  hitnaelf."  'That  tb*  siU  iMi- 
vit  of  (DATi4  Daviea  oontaijied  ather -pamgn  astaai 
to  the  issues  ioHiboadae;  iad/thai  tlttdipiwrieii 
advised^  and  verily  beticTad,  that  il  «•>  nibriil  si^ 
neAasuiy  for  the  plahitiff  that  hfeiAcfeiUteatBii^ 
to  make  oT  read  the  said  attdavft^  WOTihattahi 
behalf  hi  this  oanab.  .ThM.the<aaid  EdwdWM 
been  eaaB)ined:Baft'«it*cas  on  hebatf  «C  tbeMaiat 
Eliaahalfa-.llainMhiHnh; .and: it  maM  tIattA  himaH 
affldi0rit,ithat.JiB  Waa  nwaiin^  altaiDcatiagthlaBelb 
saidDaeid  DnwteB  anAiioha  JSteh^  on  thittJIyv 
1M7,  at  titUri  offleelr  mfaen,  after  ;staie-Jh«Bia 
betnfeen  them:  Tes^MOtfaf^ua  nofioe  .ef-dfaMMaif 
pattBeiriiiti'vthibh  thttisaid  Bajvid  D»«ieibiiHa« 
fith  .Vay,  iai7,  givanrto  !  the  issid  Jala  Sum,  it 
waa  anraagod  Md  wrrie^  bytJahd  bctMoi  tbi  mi 
John  Brans  and  David  DaviflB,ithi^.the  aui  fnte- 
sUp'shotdd  be  final^.dtiaairdd,  aa«tetkli(An> 
gactHun  next.  That  theiid^poqeatubebcNl  ittob 
material  Sbr  thrplaintiff<to!ba  dt-hbat/f  mikhtf- 
ing  of  'the  same,!  tomahaar  iraad  tha  ssiditUniltl 
the  said  fidwardtEagaroa  <wiileliOB,  ifai. cast  bahfta* 
tten  shoald  he  asedtohanchiliHsingeastlwna-  As 
alldavUtibta>maMt-€lat»alatntibBa>the,dipgaHti'>» 
ignoraiit  af  .tha  'axfatenoaaC  -the  afB^arila  Mi|ht  to  b 
proved,  «n^  Oe  ttttd.Iloi^berla«t„  visit  ans0- 
oiikAtally^  dkntrsred  :tha*i  the.  aaae  hti  hmiki. 
Thdte  IffB*  nothing  sMeder  chai^  a  tbi  ki  nfit> 

iagi  the  afidavita,  or.  that  Dttvies  Mm  lUkim  itedM 
that  tha  firaa  of  Davies  &  tBvana  1im.«npk9ai^<c 

aanetfaeattocniesof'tbepiuntifl'  hiaqrjsitvw 
whiter.      ■  .    .1  I 

Ma  in  snpwnt  of  the  iboiioni  oiMlFilhiT. 

I)i  iHe  admitted  that  die  nae  mtcndedlsktfM 
the  affidavit  oC  the  witness  Ei«aF  taoMiaad  IM 
dlsosdh  hie  bestimao J.  :  i- 

Stowra^lSatffi&moppoMd'thBamB^  - 
Loid-UimuaiJ  H^R^  laM  the.dffiinili4f*(  t» 
tato*^  af /theijdefiuiaiiit»  iand  af  the  mtam 
anneidiMir  diffinait'tfoottav..  :ThetiaAdtfit«*| 
witness  ■might..ba'  bi«nght  ifcnwricto  dtmsditw 
and.  if'ihM  w»  hiteBdel,.  ha  did'iiet-M*  v^* 
Oidhianr  mado  d£  idiriOreditincr'  him  wtmli  » 
adefted,  in  whsyhesaa:  hei  »oold  hav^  '^a^offWlMg 
of  aqdamiag.  .  Afl  tii  tfani  athsE  affldarity  bt 
hetoBgfat  ta  aUoWtitfae  nliuntiff  to  exhibit  k*""!" 
toriai^  pinve  it,  add  «fae  defehdantiMBt  hsnhMi 
to  exhilA^ erase  iBtetsogatoridK  iHe  thMif^ks«F 
to.dloW'thft  ^aititiff  tmbe  innak^a 
able  to-tender  tfae'^avitab.thehesiidg.,-^lMi* 
if^t>  might:  he  inLaaclLh;Btatathabtiis<dtteMd"> 
flffidavte  wereodHii^tedv  mU  baaiMfitled  ^»"^ 
quHy.abilh«haa*hK;}ifhe'hBMdifar4e;iaitdttaM^ 

o<fed£oaigiwlfr'e3apaaM.dad  idrfd^M  it  )^ 
aMddeib     •     !""     "i  ^f.m  m  v  i -•■*■- 

Libeffttr  laatic(vea!>t«ctanji9iibfan^iilt«npl<*r* 
foveihaiaffidaidfcbi  Baviefc  It « theitlwB 


ptovaihpiaffidaidfcbi  IkBVfeai<-   . 

an<  affiifariH  wlthtatipr*,pidiev'toaB^4M«^^ 
Ha  hdmissBt^tti  -•iEiboHy>>f«asiaho  •frn  to  w  » 
fioidant  to  «roai4eKamhieriai|  la-lheilaiaUbg.ot^tA^ 
dahit)t>  and  ithetdanotiiC  iaafeoadM^  pq!.t<w  cb«« 
thea|ipUBatiMi.'T  n  .'i-ni  .d  iu-.sf.  hi  tim'  ^  " 
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were 

B<Uy  -  tkat  the  Ompany  mmM  inak» o«od  to  ih$  DtnOan 

Tbt  (feed  «f  aattlement'of  ibe  Hull  Glass  Canity, 
ed  tfae  27«h  Mndi.  3844,  coBtained  tb*  follovrii^ 
rAA0t»t-~**  Tbati  George .  BactetoD,  TJiomas  WU'^ 
i;  nd-TbMiwfifawlvwv  together- -witfa  WiUiam 
ithing'ipd  Skobcrt  Wake,  ehoald  ilaith».fini  ii* 
tottt  tint  tli«  teavd  of  dhMbm-ahmia  h$in  fnU 
mr  t»  4o  «U  rneh.  aoli  w  tbty  ibetdd  oarider 
MM3r-snid  fvoMclw^pinpotBiof  omyiBf  into 
Kt>  w  objects  of  thft-GoknpMty ;  aad-  Uiat,  nibjeai  to 
tpBirtte  gtrtn  to-th*  gmeni  neAHKB  eC'tdwCoDt*' 
ihey  tbotiU  'h»r0'  the  entiia  arunu^oMiit.  and 
lemrteiMlenoe  orer  tba  «Aiiis  and  oomwrns'of  the 
i^anVi  hdt  nworthelebsiin  kt&ct  ooafovmifrf  t6  th» 
r»  11^  reK»latioBk  tharedft  that'  all  tba  (Uvecfdny 
Mgmt'oficeM,  and  mrvBiitafortfca'tiBia-beiiif  «^tfaa' 
liMn;f  attoald^  ftoin  IsUe  iUk tiaoei  and  dball  t^aa,  iw- 
'ea  hMihlfH^'HidJEepbilideianifi0^by',tW  Com^BanVi 
m  »AA  mimiUt  i^^'  shnnld  ke  lawfai  foa,  ud 

t  data  e^lJw  dinetoi^fbrtbe  tiau  bainr,  byaiiid  out 
fte-ftndh  nwiihiMtiiifetWCoin^y-iBJegltheirowiK 
I, to  ihfilaee  aad'  mv,  all  iooala  and  doige^loaaBar 
at^Mi  expMhasy'fiaMlitirt^  daihfa^  laad  AiaamSat  i 
ilchiuhh  iMBaoB^'or  anjtvr  ritiier  of.thm,  i^erallj' 

tiorbeiUabttusto,  bgrrdaaas  of  thain  adeeming:  any 
shtnul'OF^ffiea^'OKin  ee about  the  eoMeatkUi  am  dia< 
uge  oCbhair  re^«jtiv«  'tnaeta<aiid  .i^lieaa,  Muliin'  rar 
Httanj'action^'Bait;,  Or  fHwiieediDg,  ahber'at  Jasr  or 
cqDil7,<irtather<na^hainiigtfelatkm(otIib  said  CoikiK 
ay;-or  tbe  offiaia  or  concerns  tbe»eo£,  in  (wbrob'tbejr 
uyiof  thcmi  liionld'or  mtgbt;  aB>  Bienaban  of'tM 
tmpii^i  b«<plaiirtiffftovdafe&da^  oriilaintiff.or  dau 
DM;  oraitnpnriae  itomeraed^  oii  tw  maon  irfaerevf 
fjr  or  any  of  them  might  auatain  or  uunir  aay  •Ion-  or 
jufVnldeaartiiB  aamoriionlii  bB«iutai]|Hd  or  imntted 
c»eo|L«iF..th«aotii4l  «ttfaa  Mgleet,  or/ae(h|al  ijOAil 
Ud^iofihapKrliea  ia8tunui9oninctiraingthe<eAme.*1 
toCsnpa^  wafremiifletely  Mgiaterad^iaQd^ecaaBeA- 
iporatioD^  and  tbe  business  camaMneed  4m  AJagnat; 
'4S.  3yan  hi4eiiiara,da«ia  tfa»27tEt'JaMaBty»1017, 
iia^e'betnreilit  J.  Hi  BKlfoai  xtf  tha/flna  nUtt^  and 
Bcbtei^  Wiiooa,  Gfbeeiioif\^  FmiMagi  landnWaka  itf 
ft  (*heri  port,  Badftiid,  in 'ooDsideratlon  ofi  thbtaum- 
:iMOf..  andi )  of  t  aku  annaiUv mi  •  IfiO/^  i lonvend^  'to 
BktcBf  WilMi^ahiadair^FaBtbiD^,  .aiul  Waka^  ^d 
ioiTittaiaiand!Barvurorit£.tban,'bi8>6aeeatQ>Baiid' 
y»fa*i>toi%ithe'«oteian#  eaiiluiTei^TilegQiwwae^ 
aAd-rasdi-eeitato'^taniaAAupnivcBeqla  in 
«auiMiMiEkr«fcliHj..aiad  ■tfaevfiv«.d«aeat6rav  for 
^Bdved  itHiatlyii<and>.tach  tf  Ihem^fiv  bimaelf^'faaa 
aiiaDbtiHai-  obd  admhtirimten^  aamerafly  <oove^' 
*>t*faiidi^p«Bd<MitiB4be  aUd  ii  Hi..UedM^ Khotr 
»49«cUrs,  ithieir  ^evrinL.and  iiaapeatiTe'ihdra^tato*: 
*>*",iwa  I  aJrtiBihtMttoa^  middi  taendB&Hiii  jiay  the 
Uiadnaity;  ^  aud^iat'  tba.aoau  timajnani  agiriwa— > 
>itKaoM4d;.ba«weeb  fi^ooi  tof  jtfa».«ifr.t^/aiid 
WaaM  JBacfaton  «fi' ttto  'othco^ .pafti^mb8^^by  Aed- 
^  ^;reed  from  time  to  time  to  assent  to  the  ttahafer. 
Bt^'^aMAtfrbn.thB  pitoaaDiidifleGten  ef  Ote^XIobi- 
■Vtoai^atfatt'idiactoia'tbafl  ittiafat.b«;a^aBbad( 
Htittw•dlna^^;  aftaiwaidaaxef ut^^ 
HrhUd^<tbe  fateniiiin:  trust  foe 'die  XJoibdany^i  Tho 
jf^^^^tfd^.tlUfc  that  Company  Immsdiat^  begab  rt* 
[WMifatfntf'aiU^ttafc  ubM  gmanl  pMstbig.  of  tha 
nnhoUetB,  held  In  March,  1847,  a  repoxbw^  aead,! 
that  this  Ucenne  1^  been  obtained,  and  the 

^?Sffi?*Sfe^65Sfr&.y^fi'ti^^^^  ?anS 
p'*»8w£'^aie'dJreWo*8^-#«W  «mbv»«lvi8Bd"ftta:iother 
urectois  appaiated^  LBedfbxd  sutee^iaaDt^.tommenced 
Vl^^Mj^Aitt  &leadonr^oi»«if  plWittfiby£it\pa^ 
*KaniiAity;\a^  GWavaid  tTa-olthbkte 

'    ''c"-  -->11v(.YAH  Jj-L-  ..^  \  V-M-  \.  t'i  i'lf-  Hy^"  i'Un 


directors  now  fileff  fheir  BUTiqifaiiMrifie  Company  and 
'  tbaotfaer  two  directoia,  abating  aa  aboraatated,  and  pny- 
ing  that  the  Company  might  be  declared  liable  to  indem- 
nxsj  tbe  plaiatifiB  aaa  tiuother  two  diieoCore  i^atuat  the 
payment  of  the  annaSty.  The  Campony,  by  their  an- . 
anter,  saii^  that  tlie  patebt  ms  ^f  moutilt^,  and  waa 
pnrohaaed  reAlaialyanid  irrKalarlyil^tbealBintift; 
and  tkaltheiot*  dhacten  bod  fafeen  reitiovcd  Jar  tfaeir 
gaaeial  aniamaimgemen V  aapeciaJly  in  tbe  pwehaaa  oi.' 
AiapateaC  They aiaoaaid^'that 410 rc^r^wbidi<ma 
i«adtoth«nwetbv«im0ely«tated-tiienct«f-tba  pur- 
chase and  ihotirtea,  aad  fid  net  anter  Into  4et^  with 
reneot  talk  i  .     ■  i   '■■  ■  •. 

(fitfAfU  and  tfMo^ei&r  the  plaiotiffih 

•Sttutrt  and  tfeai&w,  &r  the  Coaqamy.— We  conteod 
that  tiie  diieetoTS  aetad  idipmipevly  in  mdcing  this  con-: 
tnuti'it  wdi'mast  in^adBaeds,  and  they  were  diamined- 
fbr  tbeni  BnecondasU  Tbe  indcataity  danaea  in  the 
deed  giTC  tb4'  idainttfls  neaily'the  same  righto  aa  they 
would  have  uDderithe  g^eral  ruhts  <if  tbia  Cport;  and. 
tbere  is  an  exiweas  oneptaon  of-  lofees  Incurred  by  wilAil 
deAwlt,  l^thapdaiaAiA  allege  that  theyncbaaa  of 
tbla  patent  iraa  aaqueaoad  rDi>  Bat  hoiKaan  a  corparatioA. 
aeanieaoef  Their  ae^Msaneammt  be  espnased  under 
Bsu. '  fieaidea,  tba  mnMngyak'ahidi  tWa  aoauleaoeaoa  is- 
repreeented  to  hhre  heem  made,  ato>  not  fullf  Infenaed' 
01  the-twroiB  of  the  uordiaaa;  '  '  " 

Gt  M,  ^l^tKri  miAkM^t  f<^r  tbe  ofiier  two  daeetoM.. 

Tbe  VioB-GtaAiiOBUOBiobearTedjthatitwasiiotatated- 
diat  th««  wu  any  falaebood'on  tbe  part  «f  ^  dtrectmn ; 
otherwise  that'  wowUi  hove  been  a  rtaaoa  for  iiot  sauc- 
tioni*^  what  Ifaey.lad  dAno.  As  he  onderMobd  it,  the 
objection  tO' th»iteport  wbiab  wae  made-was,  that  it 
oopUaiAed  too  ihtlo;  Tbere  was  an  aaaemblaga  at  the 
meeting^.wbemtbey  might  bets  spohen  agaiast  H;  but 
onfar  one  apoke  at  tUf  oMitbey  bod  adopted  tbe  repoit| 
mi,  it  an^aaiad  to-biaBDngv.  faod  baiiud  tbenaaelTei. 
Mattrn  aOKtinnady  fiiM  till  Ntiure  waa  diawtiaftwtiwi, 
aad  tfaen-iUqvMt  and- the'dirtetora  were  eaabinad. 
It  ai^eaaedilo  bin  tbat-4ba,r%fat  af  tin  direetara  ta  on 
indemaify  ^liaibat  theCoa^ufaiy  didadae  when,  at  tba 
generOl  nieeting,  tliey  thottght  fit-  fta  adopt  the  ieaol»- 
tioU'of  tba  Iniataeai 

Ytcv:-cnk^cx.^oriy:m'<?t^  '?RUCt»s  court. 

■  -  •■■■1^  ,       ■    -Maugfi"     \i  ■■  .■:  ■  I 
A  T^ttaM* jam  aU  hts  Swi^  JUonKy  to  Ms  WieUw, 
Ms  had  aifte  Baff-ytanf  LindmdtM  *^  Smk^  for 

Wbt^^^^ltiai^Mm^riy       .   -i- ^    ■  ■  -  . 
WiUiato.  May^  lify  his  IwilUi^infuleiia:  Ifll2,  madi^ 
among  otheribeqwab^rtlie  fiaUowjngt—**  I  g^ve  and  ba- 

Stttib.all'hnd  aingnlar^ingr  ready  inoheyvmoiHea  iu  tin. 
ds*  Uvoiand  dead  ateckr^and  f^wiagi  erbpsy  htooao- 
hold  ^ndtui»„&iilUreay  wiaaB'  alad  other  Udnota,  plate, 
likMnt^ohina^haiscai  burneaa^cottitgea  of  au«)Ha,  inn 
pleiMDti«ndiiteadlp'iQibv8b&ndry,ihBid«li'6ther  my 
property  land  afiedUj  iauapb  aebantaes  -for  taooey ,  whieb 
abtu.bbiia,  a^nvetoaboat  Aei  mfessoagft'or  teneaaent^ 
iai'myBad.laiMaCiniimy'tMoapirtiioniatlha'  'Gmt  of  my 
deeaasa,  itntoiByidoa]riuidiDfring:iin%i£liaiibeth  May, 
to  and  isr  bet .  awb  oaa  atod  bteafit.^  -  >  Br  a  codicUy 
made  aeon  afier^  haifraMDked<and'beqiieatMd,  omonc. 
atbeB  thinfiK  ufoUowh^^.Wbdlenl  lifaoi^  in  and  by- 
ay<8)dd'vml  •ghteif  aiid  ilM4™>t^*d>«ab>-'my'dear  wiK 
iiiftsaCMtbi  aUtiond  aiagtalav'mytaadryiimoney-and  other 
nylpeideiitf  ditateyftichtdbigimbnieaeutfae  junda,  wi^ 
aaiBKOai^ohia^lb  kaeaiiDeaifarmeaimiaat^rbin  men- 
tHmM.r  ^aw^  it  is.tmy-TriUiaiidiawniagt.-and  I  do 
iBtrebytTOroUa  that  jiaii  ofi  tiie  audi'be(|iieet'Vhioh  in- 
dndea-MCTtoaionithaifanda^iand'  dntet-tiiatyftam  and 

,  'T.'/'.'II.'-    '■■  .  II!'.  '/  -fil   'I1.<lt/'  (   ■        .J    t  -  '.'-ll-'  I 
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aftir  tiM  daoMse  of  my  wM  wlf^  tiie  wne  dull  rink 
Int*  nd  ftmn  put  «f  mjr  rerifauy  pascaal  estitft,  &r 
Ibe  bowfit  of  my  n^dnaij  legatMt*'  BrOw  JIait«*s 
Tq>ort,  it  ^meared  that  part  of  the  testator's  estate  coa- 
flwtad  of  iZiOt.  X<lL,  for  tbne  half-ynuV  diTidonds  on 
oeitain  stock  in  the  Bank,  the  dividend  warraKts  Isr 
wUcfa  had  not  been  reoeired  by  the  testator;  and  tiie 
Sfoster  had  fonnd  that  tiiis  snm  passed  to  the  widow 
under  the  term  "  nady  money  vrfaerenpon  the  red- 
daary  legatees  filed  flxceptwna  to  the  xeport,  and  the 
question  was  therenpan  Inoaffht  before  the  Coart. 

Bteom  and  C.  Eaity  ftw  the  exceptioas,  coateoded, 
that  the  finding  of  the  Master  was  emmeona^aad  that  l^e 
dtvidends  in  question  were  not  ready  money,  bnt  were 
debts,  or  in  the  nature  of  debtt^  doe  to  the  testator  at 
the  tfane  of  his  death.  It  was  settled  that  the  words 
"  ready  money,"  in  a  wilt,  do  not  generally  include 
debtsj  thongh  they  do  include  money  at  the  testator's 
banker's.  Iparher  v.  Mardieait,  1  Y.  &  C.  N.  C.  290; 
Foster  l%e  Bank  o/Englandy  8  Q.  B.  689).  In  the 
will  before  the  Court,  the  words  *'  all  other  my  pro- 
perty and  effecta"  were  reetricted  by  the  words  "  which 
shall  lie  in,  upon,  or  about  the  messu^,"  &c. ;  and 
tierefore  the  nnreceived  dividends  could  not  pass  by 
that  ^[eneral  description,  large  as  it  was.  Tlus  was  the 
opinion  originally  entertained  by  the  learned  Master, 
Mr.  Tinney,  but  on  the  case  of  Fiyer  t.  Sanien  (11 
Sim.  66)  being  dted  to  Mm,  he  considered  that  that 
dedded  the  qnestion,  and  came  to  a  contrary  condosion. 
Upon  reference  to  tlut  case,  however,  it  woald  be  found 
that  it  did  not  govern  this,  for  there  the  testator  him- 
self had  given  an  interpretation  of  his  metuilng.  There 
the  testator  said,  *'  I  give  to  my  wife  all  my  ready 
money  In  my  dwelling-house  or  elsewhere ;  by  whicn 
I  mean  money  not  invested  in  security,  or  otherwise 
bearing  interest,  but  what  I  may  have  in  hand  for  cur- 
rent expenses  at  the  time  of  my  decease ;"  and  accord- 
ingly cosh  at  the  banker's  and  dividends  were  held  to 
pass,  for  they  were  not  invested,  nor  otherwise  bore  In- 
terest, accoroinir  to  his  own  words  of  interpretation. 

Malina  uid  aartfy^  for  the  executor. 

SmnutoH^  Catvertt  and  Chidtmid,  Sot  the  Master's  re- 
port, contended,  that  the  subject-matter  of  disrate  was 
not  a  debt  due  from  ^e  Bank  of  England  to  the  tes- 
tator, or  to  any  one  else ;  bnt  that  the  Bank  of  England 
were  mere  receivers  of  the  money  from  the  Treasn^, 
to  hold  it  for  (he  testator  when  he  daimed  it.  He 
fx>nld  not  claim  it  but  on  havlnfr  delivered' to  him  cer- 
tain papers  ready  made  out  by  the  Bank,  on  receipt  of 
which  he  would  have  to  proceed  to  another  part  bf  the 
establishment  and  do  another  act ;  that  is,  he  must  take 
fjie  dividend  warrant  to  snother  ofHce,  and  there  ob- 
tain the  money  especially  appropriated  to  the  payment 
of  his  dividend.  This  was  all  that  was  neednii,  and 
was  in  effeet  no  more  than  drawing  a  cheque  in  a  par- 
ticular manner ;  for  a  man,  although  he  had  hia  own 
naoney — fais  ready  money — at  his  hanker'a,  conH  not 
obtain  ponenion  of  it  exoeptfng  through  the  formality 
of  drawing  a  cheque.  Thfis  was,  then,  ready  money  as 
much  as  mobey  at  a  banker's;  and  Parker  v.  Marehant, 
appealed  agafrist,  as  it  h«d  been,  but  afRhned,  wa«  a 
^in  authority  tlist  money  at  tiie  %anker*a  was  so. 
They  afeo  cited  and  reKed  on  V(d3i^  r.  R^notds  (5 
Ruts.  12)  and  Taylt>r  v<  Vk^,  (1  Jur.  401);  and  also 
contended,  that  even  if  the  will  were;  opep,i  in  its  lan- 
guage, to  doubt,  still  the  words  of  the  codipl  would 
make  a  diffei-ence  in  favour  of  the  widow. 

Knioht  BlRiick,  Y.  C— With  deference  to  the  learned 
Master,  it  a^ears  to  taie,  that,  oonsistently  with  VaU^ 
T.  Bef/noUU,  PewJberT.  MopekaHtf  mai  Ji'tyet  v. Baiiken, 
the  conehMioB  to  be  arrived  at  nflght  have  been  the 
conelnsidDof  th«'SKteptaHta.'>  point  ia'-aato  the 
meanint  of  the  wwda  veaajr  mimeT^.aad  '**aiiiBey  in 
the  faois."  Tba  dividends  in  qtteiliMivwBM  doe  on 
stock  MoBgingtv  thetMeatoiVwririridi  ^  lud.noi 


reedved  or  demanded  tb*  dMdmd  wmmiL 

vcn  In  RKb  a  atete  «■  tk«t  tk«  tcMator,  fotat  liM^ 

oranypatBQB  nrting  fnrhim  OTflirn  'tlwiw, 
mig^t  MTe  obtained  the  dividend  watnot^  lai  m& 
Iiave  converted  them  info  tesh.  Hy  opbko 
dividendaia  that  rito«ti«n  «r»  nether  tetAj  mmjm 
meuey  in  ths  fuada,  nnlea*  then  fs  aoMttuag  is  ijm 
context  to  explain  them,  or  to  give  the  woidiai^itlHi 
maanii^than  titsir  mgiilM,  ^M^oT  ordiaiijM^ 
ing.  It  has,  then,  l>Ma  «W>ao,  that,  even  amam 
the  kmgdage  of  the  iriU  to  be  open  to  dimbt,th*«£ 
oilma&A^fier«BOkiaiani«of.tbB«idev.  Ittd^ 
the  ammeKt  «^  tiMt  tras^rcty  fiv,  bat !  dint 
think  it  mld  beprwtfita.ciMitnMthewarinfib 
t<atBCbriBtho«»«ieU  aa-altate  the  laHMatffli 
wUl.  Hr«^^^ibfttA»ii^didHttablh« 
dividends.  I.am' stizyjbr  it,aa  Ithiiik  tbtiMir 
intmded  ii,  but  th«  Utogaa^  be  has  ws4  toMt  ki 
gotow^  .TfaaevaeptiMaiiMHtbv-aDo«sd,tia%it 
be  nliiiMd,«Bdtlw«aiitehe<Mitifaias> 


Shoee  v.  Wkkklt. — Jm$  27. 

his  Mm^  m  iie  ,FWr,  mnd  ofoa  dktr  Im  pmmi 

Oaf  At  W^rdt  mi^Jiiim^-mii  aattkWilmm 
mH  mUlUd  (o  ikt  mrmehei  imM^  i^ktif 

wHSn  Weekly  ^Swre,  by  hU  will,  isted  fa  M 
Mareb,  ie42,'^rdireo(hic  the  paymntrf 
and  abaohitely  disporiw  «f  hia  -Awbold  vd  onUl 
estates,  befaothod  aa  foUoaii  i*.**  I  abo  lii*  ad  W- 
qnaath  ta  my  aaid  «He  «Il  my  live  Md  M  ftflriv 
stock  and  evops^  iapleaieiita  ea  inssbaadt^a'A*'^ 
h<^  faniitan  and  «ffecb^  ivr  herom  dbwrtiMW 
b«oafit,Md  alao  all  the  dii6d^  and  intMHtifilW 
mon^M  tke  fonda,  and  of     ath«r  my  ^ 
per^»  during  her  liii ;  BabjAotmaverthelea, iaftiaM 
wkUih  to  htr  paying  ihazeMtt^  to  the  nahmd^m 
am  WiUisnK,  Iw/.  pea  annuin,  aa'hHHatdktiiataij' 
unmarried,  for  her  roaialwtimea^  wd  i»  oiwaMV 
brii^  ^  hiaohiMMt  aad  aiWn  tha  deBaMvtf 
I  give  and  teqnaath  Uia.-t>id  diiaa-i  ja  an^  irtei^y 
the  principal  nqniw.-  from.  ithSxk:  th*  awe  ■^■■^ 
unto  9tul  aqp^p  bMwecvi  iha  chOdnn  af  VfW*^ 
on  thdr  napaotive^  attaining  tba  age  ef  l**"*?"** 
yeaisj"   Fnm  the  Martec'av^Mt  it  ai^inai  wMt 

the  death  of  thfttefltatoK,thu*«aB  avimtf^** 
to  him  for  dmdMds  uiu4cebled  l»  hb-iMk  ■  ■* 
BankefEnglaad.  ,  ■  ; 

Wi^rttm.  and  WT*  J.  BtmiR,  for  the  wi*nr,  «mktm, 
thatUMsunkdid  no^aoustittitaai^ fUiof (te*^*' 
of  th*  testator's  pcmoaal  «rtat«,  bat  MarmA  fuid  m 
dividends  on  th«  atock,  a  lif^-iotamt  m  rtn*" 
givMa  to.the  widoar.  It  dlct  att  Matlsriliattb?"" 
unreoaiaedj  fiMrtthiOB  amty-^wiB  itt 
ripe  akid  fit,  fieri  .ntharii«.  tb(lo^  abt  " 
theielbM  m  that,  Mtutfthey  jluaad'to  ^"^J^ 
partirfthe  diivldeiida  gfran  to.her.  Thawwds  «» 
refer  t»  fmit  t«  batoaie  ri^  aoi  iitAr  gathenQS> 
other  wnrdiv  t*  diyidsMb  «t  a  tioM  BoteqBMt  i»m 
death  4f  the  teabatar,  at  whieh  time  aloas  w«  admt  •* 
wiU  !ia  to  apaak.  iSmigki  Auoh  V-  C-£ii;f>'  f 
gi£k  bBd:bcei^.*^allthe««at«af  myRal<^**^ 
forhfe»fwdtheiettMqteatjtboti9«feaAo*«^^'£ 
na  t,  Mthat  >woald  -  haw  hecaa  th*  ■effint  of  tw? J  ^ 
oaae.Af  Mnt  orenia^lis  awtrHtdoUy  ap^MiW**"! 
dends  not  received.  Bents  are  wrt 
fratt  sf  Ihe  taaliprepMyvafamcknAiABOf  iw*'" 

JHuMlLmi.  Oi^toK^  tefthh  .pliMiA^ 

dftIM«lb'  ^  .  ,  -ii'  ^  >  i 
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JBmuttty  for  the  ezscniom 

Kjoo  VT  Bkbcs,  y .  C. — Ths  ward*  in  ay  opiniNi, 
stum.  I  canlMitaeeedB  to  the  HpuMBtcftM  widow's 
xmaaeL   

Br  ^orfB  HmnooeK,     fw  Tra  Tam  w  Nuth  axd 
SMrm  Wach  BKBWsmT  Jont'VMCK  ConAirT.— 


Amv  l^i^reMOppwtdt^lUmhmiiittMlfmuofam- 
^tlter  Par^y  and  timt  wo  7V(MMbr  *f  cAm  t^H.was 
mpprmtdo/lftkeDitKtan,  TktOmmpm^M  IHidnf 
Atthmml  ehS  mot  mmtkariu  tio  imm  tf  Prefer^nc^ 
Shmra.  T%€  Mkttmr  fUutd  iko  Ntm*  of  B,  m  the 
£4tt  iif  CgnlribmloriM,  md  tke  mm  mumJIrmBd  on 
Afpt^t  on  th»  e^^omi,  tkm  -mm  if  tke  Out^tMf'e 
I>eed  ofSiUlmma  M  mot  mtkoHae  thoDinatort  to 
itme  Prefermee  Sltant,  ftt  H,  tooM  mat  mtiUed  to 

In  the  m«nth  of  Aaput,  1841,  the  Vale  6f  Neath 
and  Stmth  Wtlei  Breweiy  Joint-atoek  Company  pub- 
■died  adv«Mn■ledli^  atatbr  tlMttlwy  wwa  iMln^  a 
ftntiwT  portion  of  the  ■hamudir  IIm  antheilties  con- 
talned  in  their  de«d  ofaetUaoMBt.  lfr.FinUKit3(aan- 
dar  Hitehco«k  api^ed,  In  eottHqwan  of  the  alleged 
proiperon  ooiv^tioa  of  tiba  Omnpany,  ai  atatad  in  the 
aduABtiMmenta^  fcr  ten  ehsns,  wMeh  heaflerwahto  re- 
dooad  to  an  application  for  ax  eharee,  in  the  oonoern, 
and  ^  latter  number  were  aUottad  to  kim^  for  which 
heyaidlOO^.  Ob  the  SSrd  Fabmaty,  1942,  at  a  general 
meetimr  of  the  ConpsBy,  a  Taeelution  wai  come  to, 
"  that,  in  order  to  innne  the  early  Introduction  of  a 
«ewidWaUe  portion  of  the  wipidd  cMiital,  each  of  the 
Hcmit  flhannoldera  diatt  taMnaaa  the  iiinBber«f  hia 
mam  Wat  Uaek  va»4aimiJk  of  liia  praaeut  holdii^; 
till*  such  laat-mentioaad  dum  ihall  m  iaMad  to  pro- 
prietnv  oo^,  and  ahall'  be  deaaoad  ttf  dl  intnsla  and 
purpoeeeaaSw.  duns^  but  dull  ba  iMwdwith  abonos 
of  M.  on  each  dure,  so  that  only  16/.  ptrahart  wiU  be 
paymbla  thereen."  Is  pnnaance  of  this  Ecaalotion,  Mr. 
Httflheoek  took  one  aoeh  aham   Hie  fiVe  shares  first 
taken  by  htan  hi  1041  wots  origiMUy  staadintf  in  the 
books  ot  the  CoaqNOiy  in  Hw  nam*  of  Mr.  Rndier ; 
lAarwavda,  on  the  1st  Aagos^  IMO.  '"t*  the  aocoant 
ef  Mr.  A.  R.  Dana's  trastees;"  aud  w«re  passed,  on  Uie 
Mat  October,  •lS40v  to  an  MoonM  on  behalf  of  the 
Coaspnuy,  waA  ultitaately  were  iiaasfened'  to  the  ac- 
ooimt  of  Mr.  Hltohoack.   No  ttaedlar  was  <erf«r  exe- 
euted  dther  by  Mr.  Rasher  oT'  Mr.  Dann,  nor  was 
there  any  apprord  by  the  board  of  direotots  of  the 
truufar  to  nr.  Hitehoedc;  and  It  ww  shewn  ttai  Mr. 
Sum  was  a  elsrfc  ef  the'  Company,  «ad'  aeted  as  a 
1kQSiee'forth«'diMoi(«8[  and  tt  wia  prvred  that  the 
dians  were  ndt  treated  as  jtroAMeBee  sbares  tiaitil  they 
were  -traAsfttred  tc-  Mr.  Hiti^icoeh'ft  name.   He  re- 
«dVeddiT)deBdsontheniimtfl1B48.  Thahfatenref  the 
one  dure  baaght  by  him,  la  «»seqneBoe  of  the  mo- 
Intion  of  lM2i  was,  that  a  Mrs.  Caoper  applied  for  fire 
duMs,  and  they  were  idlotted  to  her,  bat  belWre  she 
sipKd  Uts  deed  it  wsk  agreed  that  she  shoold  take  only 
three,  and  for  that  nnmbar  she  signed  the  deed ;  the 
other  two  were  eartied  over  to  the  aoeontit  of  the  Com- 
pany, and  ^  of  them  was  trsastered  to  Mr.  Hitohoock. 
BethiB  beoMse the hetdar of  dx  ahweav andiron  an 
Oder  ftO'  iHndt*|f-«p  the  Coafpaay,  anow  the-  act  of 
184^  the  Mastsr  plaosd'  Ms  aa»e«a ihe  M  of  centti- 
batoties  In  revest  Of  th«ea.  PvMSi  this  decision  he 
sow  appealed.  < 

Boom  afld  TVtfk-isorvd  that- Mr.  HMcbcook'B  ttame 
migfat  be  removed  from  the  Its^  on  the  grounds  thrt  tiie 
ODmpMly  had  no  tiOe  to-  the '  skaretf  infeh  had'  been 
faffnp"-      to  hhn,  aad  that  the  dirsetots  bad  a»  an- 


tfaority'lty  tbsir  deed  of  setdement  to  issoe  prdezence 
shares.  For  thess  reaasaa  Mr.  Hitdiceok  was  not  liable 
a*  a  eentiHratory,  and  the  Master's  decnnon  ought  to  be 
Mvetaed. 

RuateU  and  Terrell,  who  appealed  for  the  official 
manager,  were  not  called  oa. 

TLmaat  BaiHi%  V.  C. — Assuming  that  the  deed  did 
not  airtbraiae  the  issae  of  pi^srsnoe  shares,  tliat  does 
not  entitle  lb*.  Hitdicoek  to  aay  so.  The  qoesdon  is, 
whetherhaisaeoiifaribntasy.  TMrelanocoiiiiterclaim 
to  thase  shares,  and  it  must  be  taken  to  have  btm 
waived.  This  gsnftlenian  must  remdn  on  the  list  of  con- 
tiibidoiies^  aid  the  motton  amst  he  nfoasd,  with  eosts. 

VICE-CHANCELLOR  WIGRAM'S  COURT. 

P(grmaU  lifMrngr  out  of  Omrf  aadar  gmmvl  Aiakorify 

to  Sdicitor. 

A  general  written  AvtMoritjf    a  Partyout  of  the  Jmrie- 
rfiefibn,  to  a  8oUeitor  in  thie  Country,  to  take  any  Pro- 
ceedinge  tn  a  Smt  of  Chancery  that  1"^^*  become 
neoetMnry  for  oHaining  Payment  0^  hit  Share  of  ihe 
Fund  in  the  Sa^  out  of  Court— add,  mom  Pe*ition 
presented  by  the  Solicitor  in  the  Name  of  tM  Party,  mot 
to  avtAorw  Pt^vumt  of  the  Share  to  the  Sokellor. 
This  was  a  petititm  presented  in  the  cause,  on  behalf 
of  a  defendant  ont  of  tlie  j[iirisdiuUon,  pricing  for  tiie 
sale  of  a  sum  of  stock  wmch  had  been  carried  to  his 
separate  account,  and  that  the  residne  of  the  proceeds 
remdniDg,  after  pnyment  of  expenses,  migfat  be  paid 
to  the  petitionei'a  solicitors.    The  petition  was'  pre- 
sented by  the  solicitors,  under  the  followii^  writtsn 
authority  fium  the  defendant:-— 

"  Boston,  Massachosets,  May  3, 1848. 
•*In  Chancery. —  Waddilove  r.  Taylor. 
Gentlemen, — I  hereby  authorise  and  instruct  you 
to  take  any  pioceedinga  in  this  suit  that  may  become 
necessary  for  obtaining  my  share  of  tlie  fund  in  this 
suit,  out  of  court.  (Signed), 

«  T,  R.  Waddilovb. 
"  To  Messrs.  Thomas  &  Son,  Solicitors, 

Fen-court,  Fenchurch-street.** 
BiUon,  in  support  of  the  petition,  cited  Ee parte  De 
Beauaumt,  (ante,  p.  where  a  legacy  standing  in 
court  to  the  account  of  a  lady  married  to  a  foreigner, 
and  with  whom  she  was  redding  abroad,  wa^  upon  tiie 
petition  of  the  husband  and  wife,  paid  to  their  solicitor, 
to  whom  they  had  given  a  general  authority  to  presmt 
the  petition,  and  to  take  such  other  steps  as  he  might 
deem  expedient  for  the  purpose  of  obtuniog  payment 
of  the  legacy. 

Sir  Jahbs  Wiorah,  V.  C.,  refused  to  make  any  order 
upon  the  petition,  observing,  that,  in  applications  of 
thia  kind,  he  acted  upon  the  principle  which  he  under- 
stood to  be  followed  by  the  Master  of  the  Rolls,  not  to 
make  an  order  for  the  payment  of  money  or  the  trans- 
fer of  stock  out  of  court,  on  the  authority  of  a  geneml 
direction  to  act  for  the  party  entitled  to  the  fund ;  but  to 
require  a  ^e^Bc  and  special  authority,  such  asaj>ower 
of  attorn^,  or  a  letter  properly  veri6ed,  authorising  an 
express  ^pU^tlon  for  the  money  or  the  fund. 


COITRT  OF  QUEEN'S  BENCH. 
SITTINGS  IN  BANC  APTER  EASTEIt  TERM. 
Dwd,  Dahd  a.  ThohpSoh.— ilfqy  12. 
Where  it  mu  foundf  in  aspsaW  Verdict,  that  the  Cuelom 
^tka  Mamor  war,  tkat  the  customarv  Lande  were  de- 
eomtiible  from  Aneedor  to  Heir,  and  toere  held  for  the 
joba  Linee  of  the  Lord  and  Temmmtfor  the  Thne  being, 
oaul  that  the  Form  of  Admittance  eoae,  that  tke  Tenant 
took  the-  Landt  then  in  the  Handt^F  the  Lord  to  be 
graMed,  ioJmie  and  to  Md  to  the  Tenmat  during  the 
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jtim  £im<if  Umtt^  ami  tkt         amardiK^  $it 
CMm  ■  SMfOat  MW^  finding  bjttkt  Jmy,  of  lie 
Ctutom,  tHat  tke  Lmad»  »tr9d»09ndaia,  did  not  tktv, 
tiat     «uH$mitf&ir  of  the  Tetumt  ksd,  ha^AA- 
mi$Hoitf  tueh  a  kfOl  Etlatcin  AitA  as  imbltdkimn 
wiwimfa  ESaekHent  againtl  third  PmrttM, 
In  this  caaa  ni'  mm«  of  eiecbncot  ^^imt  the  de> 
fcndaul^  tbe  derisae  -itnder  the  .wilt  of  Bn^Bird  SmI" 
4enoa,  wh  brea^ht  iat  tbe  reooveiy  of  certmncuBto- 
nary  tenements  in  the  mOMr  of  Onhon,  ie  the  eoiiBiy 
of  Comberlatkd,  upon  tho'demiie'  of  Jobn  Dond.  The 
action  came  on  to  be  tried,  before  GoleriA{«i,  J.,  at'tbe 
Spring  Airixet  fop  the  eeonty  of  €iunbR«aad,  in  1846, 
when,  by  ooBBent  of  th«  putieit  the  jury  retained  a  upe- 
dal  Tenuol.  Tb«  sMciu  verdiet  -was  now*  aignod  irf 
MonUtgw  SmUh,  lottfaa  MeBdaat.— iHe  aigoad,  that, 
tinoe  thert  wm  nft.irotiAief  irinrito»ea  ilt  the  cdb- 
tomary  eraat  of  adiBuaiow  t«  dw^imotstav  who  diid  laA 
■tised,  tiiB  legal  Mtoto  -cMld  >ao^  be  said  to  be  in  tfe 
leesor  of  the  pliuntifi;  the  otuftdBBOBy  iieir,  who.  had 
never  been  admitted ;  aad  that  dw  words  la  which  the 
cQstom  was  described  in  the  neceahroidist^  namely,  that 
the  customacy  lands  withiaitne  maaor  were  descukdable 
from  ancestor  to  heii^  curried'ihe  «aBB  ao  further;  be- 
•oause  they  only  shewed^  that,  aocordiag  to  the  curtoitt, 
the  heir  hada  EtB^tioBome  in  and  be  aaoQitted,  aeoMd- 
iDg  to  the  cQstom&ry  foftn'Of  admisaion  in  the  maBbr. 

Addkon,  eontra,  aignod,  that  by  the  words  "d*- 
«Mnd>bIs  firom  kncontor  to  heir,"  in  this^peoial  verdiet, 
it  aast  be  take%  that  the  jn^  had  found,  U»t  h  was 
the  euatom  in;  maaor  tfa«4  the  estates  wore  de- 
■eoDdible,  and  aat  merely  Aaf  the  enatbinaz;  heo'  had 
«  titio  to  admiiaion)  and  if  that  -vpaw  bo,-  thca  h»  ar- 
gued, that  the  words  in  tbe  giadt,  which  stated  that 
the  ancastor  of  th^  lessor  of  the  ^untiff  was' admitted, 
*'8ccordii^tothe  eostosa  of  the  ma^or,"  woidd  gireto 
him  a  costomaiy  estate  of  inheritanoe ;  sod  then  ^e 
IsBSOEofthe  plamOff  bad  a  sood  legal  t^,  before  ad- 
nnsriflo,  agaimtall  the  «od(l,-exo^  the  lord. 

.  Cur.ade.imit, 
Lord  DaRMAir,  Ci  aww  delivered  the  jadgment  ni 
the  Gourt.-~Tbe  oafy  question  &r  the  omnien  of  the 
Court  is,  whether  the  lessor  «f  the  [daintiff  hai  snoh  a 
Icfgal  eMais  as  will  enaTlle  Mm  to  Bustain  aaaotioB  of 
e-jectment.  ■■ 

li  imwara  by  the  ^enal  -viadlet^  tiwt  the  oastomaffy 
lands  la  the  manev  an'dsfccendme  ftotai  aoeeetw  tb 
heir,  and  afe  held  for  the  jofait  Mtss  of  the  Idrd  and  the 
t«nsntforthetitne'beii»,'at  thewili of  tbe  lord,  ao- 
cordlog  to  the  cuttom  otnie  manek-,  aad  that -they  pass 
by  customary  deed  of  Isugaid  and  aale^  and  surataoder, 
ud  adnittanee  thsreeoiv 

'  In  1763,  on  thS'  deetii  .of  'JlicltBrd;  SEtndenoa,  wfto 
died'seised,  the  Jand  in  qneelioa :  flesOsadtd ■  to  John 
SandenoD,  his  bo»^  who  fras'sdmiiteQ  to  Md  to-  him 
dnring  the  lolnt'  Uycff  lof  hda^eelf  and'  thtr  lDrd,'at 
will  of  the  lord;  aocordlhg  to  the  oaatoimL  .  Jbhn  San- 
derson died  aeiKd^DjdnuATyrlSlB.-on'whOse  death  the 
land  deseended  and  dame!  to.  Ulelukd.  SandeisoB,  .his 
aoo,  who,  on  tfae^ath  ^naiy,  Ml^  was  admiMed. 
The  fiom  «f  afbmtlthpoe  U  aet  oat,  •whm^  it  aD|Bm, 
-that  he  took  thifrJand.'f*  now  is  tibe  hands  <»  the  ]oi4  to 
becrantedtotheiaRid  -BirisArd- Sanderson,' to  lianwalid 
toehold  the  auae  tathfe  jodd'liichasd  ShsdfOOBy'&ittnfr 
the  joint  lives  of  the  said  JohilTiiyld^  (tiie  10rd).aaBd 
faimaBtf,  aOdie  wUUf^halofd^decording.toHhe^ciiclom 
«f(he  manor."'  H«  died 'to  seised  outhe  S3rd  August, 
'1837i  leaviug  Michsel  Dand  bta  heirvwhe  died  in  Jal- 
imary,  Ifi^,  leavhi^  the  lesMrof'the  plaintiff  bis^so^ 
and  heir,  and;  also  hdr  of  the  last  Riehard  Saadce- 
eon.   No  adraittanee  of . either  of  the  Dandsis  stated. 

*  May^9,  at  CM  amfttgS'dfter'tfiuter 'Tmn;  tmi,  oeratt 
Fstte»oo,  Coleridge^  vid  Wigbtmm,  JT.  It  hasbetfa'thoi^ 
vniMcemry  to  roMBt  dw  futM  ef  the  case,  ^wUch  seen  saft- 
flieeittjres  appear  ta^faejodgmem)  or  tbe  Geartw  ,  -  ■    i . 


Had  this  oopyhold  been  an  estate  bi'ittbenlwi^«| 
Biehaid  Saadens^'  the  panan  hrtifclllsijhBrf 

ndttad  to  iidd  to  him^aniJds-lHb^  >»Mt  tbtt 
would  hara  h  good  lagal  tiUe  utfaistalblhrwril, «. 
capfe  tha  IbrI;  baeanse  the  adanNtantsteAdlh 
bens  OFSBtcsran'sstate  hi  fri,  -rhiih  tnrtinsii.  ■  lim 
astheieiB  am  heir,  .thmu||fa  an^  naiab«  sf  dMa% 
and  is  taatoaoount  toAttunissianof  cochbar-K<«» 
cassum  against  all  tienoas  hut  ^  loid.'  BU.km  da 
admission  of  Bienard  Sandevfon  wm  oalftihBa 
during  the  Joint  lireaof  himself  aadtkelnd^Mhii 
death  the  estate  atnolatDlyidetiennined^iudiatkvvh 
need  in  desedlung  the  castom,  <vlz.:*'dnciadiUebaa 
aooestm-to  heir,"  cieate  aome  eotatsariat^iW 
eoaldi  BO  descend.  We  oaaaet  see 'haw  itii  paUi  <• 
give  a^  aiadi  elfeet  to  tisaae  woxdsti  I  ■ 

The  cwtom  -oC-tha  manor  aMskn  ta  b^tinat 
aetatea  far  the  joiatdiTea  af  tha  tod  aad  »  isil  wt^ 
aotesiates  of  inheaitaneemt  aiUthao^tlseaMMa? 
give  tbei heir  ef  the  tenant  a  iMititO  banaonnit 
firom  the  load  iorthf  joint  UiM  of  hinsctf  ma  tWlH^ 
and  that  is,-  in  tnua,  tbensuiiagicdthsw^*'^ 
scendible  firom  ancestor  to  heir." 

The  can  of  .Poe  d-i/Tesigfroa  T.<Bi^(l£A4L*£lL 
fittS)  is  a.  direct  insthetity  agaiiM  th«iMfa(  Iki  iMor 
of  the  plainUff  to  maintain  ejmihma^  bAisiiiiitiaa 
Thatwtara  case  in xrhiA '^Mibn«afr  vsv iNwht to 
nconree  a  baaiattisvy  teDeiaflnt-of  a'milDMvi>*<w 
adsoissiaii  was^  «f  to  hoMduaiag  ths'jomt  iifa:i<tfc> 
lead  and  tenant,  aBdotdiH'ld4htt«aihMi«l«lKHM;' 
wUch  wwk*  thattfaeaowholdttiMMibidliiaHt 
m^laKbjI^Mi^ta-tfaene^JtotilhvrieittarJMi^ 
by  raslow^rfitsnantiright  o0  .thanlati  of  tt  tmf 
aad  it  vm  iiA^  Aati  nwon  tfae  deaUt^  (hatoMM^ 
fiU  eiMM  seM;  4ni  i^oMghk  byltbo  eirtM  rf  *• 
iBeBoivfthare'w«s-i«  tenanVrigfat'of  me^  tbih^ 
■ntil'  iadmatted*  had  bo/  estake  al  al  >ia  tb*  pmte 
Wo  find  alsot  tfaatj  in  tha  caei  of  copyhittlalii^v 
the  <takaat'4tirtandex»  to-thenae  of  «liotfai^(**l*f 
tbe  kirdi«niitaai  tfae  wtfOe  vaats  in  the  loia,adlb 
grantee  is  m  Jit  hjm,  and  kiot  by:  diesontatea:  {Sm 
T.irfirdeMC«o.^4£M^  eilsd  lnrSenTW,  nl-4,^I^ 
,aad  VimAbr^'f  OapybaU,"  X«,-^6^  ilMiaaV 
no  diffesnMs^'whetfanr^tfaa  aetata  of  tiKfssi^HUaw 
life  bfr'detenninedihir  hik  ova  ast  i<tfisaml««*f 
hiri  daatJi9^<thb^li«y'«st4t8  ia  eqapUy  fai^Wlk 
-eitlnr  Uej  vnlil  U  Mntb  itwt  aabi  t^xdmm^ 
gMit  toitha4aasar«mhaidwitjrbtaidt^1kh«*- 
«ial  verdibiyit  appsaM  toi ns<  t4«t"tUI*  aeliwrf  ^ 
menbcaiinobibp  sustained^  Bndi«m^iB4pMnt«nti* 
fcrthadi*wlMit.*W^fa^Biea<'>if«t*idg&i<rt>  j 

./.Vlv.  .K  .TRaary.TKRiti-   •■"  ■■■  ■ 

■    ■\  ..  u..S'dWH.O^lSlMt30Bi**Jf#lfi3.-;-  I 

A.Tram0rDjiita»^t9ni»^wit^ilMKfUmii^^ 

<tf  tkt'LaiamdndSm^ommdiid 
-•  w^ntke  Oiaasr>suy  aasd  tkt^JOmMtmfm 
SaasMt/iecm/ttiidiappoimtatJkttt^****'^' 
FeigMid  i*ae,'tfrtirx  «&etiiai4i»itfafrM&J)NM^ 
1847„flieplniBtUr.  had  « Jitt«nSata>hm  mmiff 
tha  sheriff aifiwnexvndar^  &riibda  sgMU* 
-fendantvatthe^nitoCHeiny  Thataas  Worie^tferni^ 
(hue  in  70Bpfect«f their.kleepMid tian0n|.  •  0>«><'f^ 
^befoee  Goieri4ge,  J4j  nt  the/SpbfogrAiUi*  at  Iioo^" 
OSda^iitabpeMed  tha^itha  plantiffikspt  iUbhS'<»* 
tmlnb^ertabUshmetf  (far  nc>«hei#iS4  thsftMrf* 
defao^**  hoMti  wen  at  his  stabler' 
January,  Ifi*!. untU  the  Sdlh: De«i*«rin 
aadi  the  thardificomttha  Slat  Mandi  i0'A«  ^^^'tS. 
ber.  qe<Dtua««dtetfaeifkeMandtmiBifigat,»f<" 
of  2/.  £>.  per.we^  fisdu  Thiqf  bai  bsea  tad^'J 
«(n»  thpy.  weift'idaaed  at  tba/pbintiii*! 
•lie]Mk  themiio  raeuig  oBder.  .  ilaidenDe  wsf  S*"*^ 
wbilft  &h^m  FM  heinj  ln>J^*i^■«*'9^^Tf,*lJi^ 
seldom  intexfiBied  m  the  niaueeauoi:«  iH-WU" 
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tniMr  would  aBav  h,  tbongfa  he  wmM  fa  jii«tifi«d  In 

**Jfik»  omer^abtnl  t& 1  thooU  Jet  the  hone 
go.  Thai  owner  aideia  the  bmm  ta«Dy:  me*  he  thinkB 
wopiT,  tkongh  he  inistialtjr  JMBBoltf  knci  toBiner  as  to 
ShezMM  at  iriiiehi.tbe  horM'dMald  niiii  When-tbc 
fanB»^ttlieiktesnMiibniMiMlnllu«wtody  of  the 
IniMrOr  JilB8emtit«iitilitha  joo^iymumUtax  ik» 
faipmm  of  the  nee.  -  When  tbenoe  w  nm  tlie  tcunor 
«rniMmntiM«ehM  the  hotae  agi^ii.  '  The  JookeT- U 
anwd  hy  this  oVBeiV'hu&U  then  tein.^  atwiilo  of  the 
AmMTA  vm3s*$  -of  .the..pni|iar  wcif^  he- it  esveUj 
pdmtAJ*  In  thkcMe,  vie  jockey,  though  eeleetedbr 
the  omeiv  wn  eaghged  mmi  P^d  by  the  >ti*iiMr,  aM 
the  horses  bad  run:st«eTeMi,  iic«8  fat  the  year  1847< 
!&cKe<waa  no  eiidenoeof  eav  iBStanoe.in  vhieh  the 
light  of  IteD  had  bebii«MkciM<L  JLTtrdiotiiru  entered 
-m-the platidiffy'leaff'd-bdiig'.Teeemd'tD  itiove- teenier 
a^mdiotfor  t4«  defendenti  lb  befaig  left  to  the  Court 
to  Mjr ^fdietbtt  ibere  hedibcan.  pWaewieny  and  hoiw 
OmidiefcaiiJiMtoheeBmd.  ialhefoUovingEartv 
Teim,  (April  20), 

Amv  fi^W  enihted        viA  aecotdiog^. 

Ib  tha  Ulowiag  If  hdHelnaa  TiXiK*,  in  the  abaMee 
tf  eonwel  fev  t^  pUntiff; 

■Siu*  Serit.^  aad'uBMi'  Buppoited  the  TnU-^The 
fluutiff'hsd  jMi^eDf  becaim,  aoriofr  tiM  whole  of  Urn 
tine,  the :  hone*  mte  under  the  control  of  the  owaer, 
ttd^ey  liadbeDoiaeraeekboBBiBbeCDie  they  veie  taken 
talhe  ])lnntifiP»<atobleB;  Aiirrctyitahlekeeperhas  no 
^  S»r  this  keep^f  the  hone;  {Jmijum-  t.  HtkeriJge, 
1  Coi  &  bL  T^ahiftBd:  -the  aaoie  Deeeeti  a^iea  to  a 
taneiv  beMiiM  the  bone  mast  be  fbEthoamiiw  te  run 
ta^'iwtB'  winch  libel ovtme  dMHaes.  i&ie,  ^^And 
pik'vt  innfceeper  basia  lienifoc  the  Tcty:  same  irerk 
wtlutbeettmcdbjr  the  Umy^ataUd  keeper.  IVMtt- 

J.>-*The  <lifl|i>  jof "the  iankcriper  nur  ariae  from, 
ka  oUigation  to  ttake>tin'  gueata  and  borsca.] 
ZkefigUto!  Ueii  depcods  npen  an  alteBataon  in  the 
•nl^t^cter  «f  tiw .  ■anitnal  of  trong ;  the  pveeent  claim' k 
ftr  WQiik.  smIjaeqfveRt  ib  the  tramiog  of  tbO  hdrie. 
IBrk,  J^In  the  ease  offt  chattelwhicb  hot  a  nAtoTal 
Mndency  to.dekationt^«'pemm'wfao  preflerres  it  from 
tltotteBdeBcy.'knlprirresit.l-  Though,  the  work  bestowed 
fay  the  jdnlntiiF  niij  have  improved  the  horses,  thie  lien 
fedestoeyed'  byitbejrkhtwhich  the  owner  hind  of  >»- 
•oving  tbenk  out  of  thei  iplapntiif's  pcseeBaiin.  i  There 
nay  lmra  been  a'Uen*n^i  tn  the  tjaoa  of  the  hone  rao- 
mg  ikx  fint  Tiat^  bat  Uien  the  -tniiiM-  parted  eritb  the 
PMBessionof  ik,  aDdthe.liea.«o  IdDger  atkadked.  Pwt. 
tber,  thed^m  is  entire -Hov- feeding  and  training,  and. 
fintlie  whole  peridd^  ahS,  bkh^  bt'd  in  part,  ia  wholly' 
Iw).  [They  cited  £ayley,  S.^in  .5itmfe^v..Se/i,  (2 
^A^M.S04,  81S);^alaD  Gar^intrr.  WilHmU(M,i2 
A.  &  Add. '836),]  l€Mtrid^et  J.— Unst-noi  tb«  feed-, 
conducted "ae^rdii^  to  certaitt  rttJeaT}  It. 
nost  be  ee,  also,  ib.  thfeteaeef  a.<UveFf>8tab)e  beeper. 
[iWvuiyt,  Je^l  simpaBelaittveiy^Btabie  keeper  would 
Mob  get  «  nd»bot»0:«B(  bf  oeddhien.]  Hie  trde 
fiieeH>k  w  rtrted'  in:  Jbobeiv  v.  Ommvms,  («  Mee. 
«W.  842),  ''wbaiei  BaTfce,'B.,  laa^  (p.  OSO),  it  Is 
ia^  Uiete-is-'H  NaeiiPrins  dceinoa  «f  Beet^  C;  Jj, 
hSmati  v.^a»et'Si.(Ui  &  U.Mi9»)  tfcct  the  inindr 
*Md  bove'ai  Jiata,lon  the  gmuid  of  hw  bavfn^  e^- 
pnded  ^boaV  andiabiU  sa  btiaein*  the  enioMtl  iott) 
*^Uon  totnat'iei'nofo;  bat  ft  £>eB  not  tippeai<  io 

bean  iniaat'-to'  iba  ^Mind  >of<  ithe  MAg^  nor  wte 
veanMcf  iii^niiig.toitha^  efi^explliiiMd  to  him, 
wt,  wfa«Q.  benee  boa:  ^diVeied'  fat  tbak  fmvptae,  thb 
^"'lUEihas  alwA^^a  diuaag  the  coa|tiiaan«ie  of 

proeeM,  to  4^itjlte  aaJmal  ewe^ifor  the  purpose 
Homing  laeea  fiai  ylAtes  elaewbere.   The  right  ef 

*  Not.  W,  bte  Lord  Derimnri,  C.J.,  CoIeKdU,  Wkht- 


light,  ^udi  ovcnido 
jtnile  wwold  apfdy  wi 
laee-horae,.  a»  that  eaa 
ease  of  tnteing.  Id 
V.  Waten  wa«,wn>n| 
ttdemds  to  the  caae  of 
mdeKrcrel  to  the  i 
poNaf  nnoliw  s 
ebaemtiuw  of  mine 
sited  I^e,  B.,'  in  i 
870,  284;  2Jur.669). 

JMtgr  fiA^-^h  and 
rule.— ^'It'is  aprinoi 
bestowed  labomr  and 
ararement  of  -the  .fto 
him,  he  has  a>  ll«i  < 
UeDcantile  Law,  by  £ 
the  Courts  are  diw* 
itbeugh  ngt  agomaa 
p^  878).  The  oaae  e4 
diatiagmbeUa,  in  TB 
obaaie  who, '  1^  hie  a 
nateiial.  In  </aasif ' 
F.2Ql)the^Qaslini' 
eeaaary  to  decide  it; 
in  Bmm  t.  IFoCiri^ 
<£0),  decided  In  Carol 
of  the  bane  «■  well 
baa,  -therefore^  a  high* 
Mry  Niei  Pibu  decis 
Umr  (6  Bh«.  190}  2 
to  asll  andeE  Ibe  fieri 
ben;  faaving  sold,  b 
oomid  net.  All  tack 
Farice,  Bj*  in  Jotuboa 
S51),  wuoi  obiter  d 
Mee-bdiaM  ^difieaa  £ro 
because  a>bdne  Btand 
elabeiati  cane  which 
and  in  Hie  cats  of  a 
an  imptted  oeo tract  1 
of  the  liote*  wheoevf 
the'food,.&a.  (fKa 
IColaridffe,  J. — Is  it 
case^  that  di«  Owner  i 
ilie  eheoaSB  it  ta  run  a 
trabMs  while  it  Is  zni 
the  timibori  to<  reoetvi 
iwqnedirtel:^  afbst  tl» 
for  the  misoendnetc 
bim.  The  tr^nsr  Ii 
tbv  hena^bhite  Hie  i 
it  is  behig  riMd.  Thi 
not  ttontinWDg  tbmn 
of  lien;  {Smmv.C 
Bmmattdf.2  B.<  Mao. 
fi79)^  iB^dwZanoR 
■B.,  Baid,  (pp;311,  3 
stable  iwroar,  who  [' 
jDOT^yang  nim  with  1 
wherew^trb  is  done  fa 
of.  lien*^  :If  a  clain 
bad  altegather  ihetaiei 
^:4l£!e.&W.^7l 
<  LonI  Bmouc*  U 
Batnvtf  of  the  cm  i 
birse  by^  iht  'trdne 
pziDeiiptti^'  gi#q  a  rij 
eonditiDil  to  le  right  t 
Aonttact^  then  ahotih 
moti..  In- this ce^ a: 
mt  eadaty  because  Hi 
Bfayeeod  bis  bone  >ti 
ridden  by  any  >oloey 
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more  like  thnt  of  »  Urory-fltaUe  ke^wr,  ooubMitiy 
with  whose  contract  there  is  no  rig^t  ef  oonthmiM 
poflBesBion.  The  degree  of  eontrol,  u>d  the  thomtion  of 
hate  for  which  H  Is  txerSttd^  make  do  tfiffoenee, 

Patteboh,  J.— I  have  no  donlit,  that,  by  the  general 
zale  of  law,  and  ludependeatly  of  «oatnot,  a  tramer  of 
xace-hones  wonM  have  a  Uoi  for  hb  cfaa^ea  hi  re^eet 
tfPthe  toe  and  care  whidi  he  had  expended  «p<ni  a  bme . 
Bnt  tbe  right  depends  vpon  the  BBlan  «f  the  oontraet, 
and  the  aetual  or  nndetrtood  evstom  snbjeot  t«  whldi  ike 
Oostract  fa  made.  The  erideitce  In  this  ease  is,  that  the 
owner  may  send  hIa  horse  to  any  raee,  and  app^nt  his 
own  jockey  to  ride  it  at  Otai.  race,  ud  tho  tiamer  can- 
not refuse  to  part  wtth  ft  on  that  ooeadon.  Hiib  is  in- 
mnsistent  with  the  existence  of  a  lien,  and  makes  the 
case  of  a  trainer  Hke  that  of  a  Hv%ry-stafale  keeper,  who, 
it  is  admitted,  has  no  lien.  If  the  party  cannot  refbse 
to  part  with  uie  chattel  throughout,  the  right  to  lien  is 
negatived,  except  in  ttie  case  of  the  iniAeq>er,  bat  that 
orcnition  rests  njpon  the  ground  tttat  he  is  obliged  to 
MCttvegnestB  ana  tbdr  hones.  Thfa  is  exactly  the  tIbv 
taken  ^  I^ric^  B.,  in  Jadbtm  t.  Cftisisiliw.  (5  Mee.  & 
'W.  342, 3S0),  and  b  not  inconristent  irtth  wiiat  he  there 
says,  of  a  hone  being  delivered  to  Hie  mem  to  be 
tnuned  for  the  purpose  of  ram^g  at  aparflonlariMe. 

Colhudoi^  J.— I  »gne  that  what  a  tr^er  does  in 
respect  to  a  raee-horse  u  a  good  fonndalitm  for  a  riffht  of 
lira,  because  he  Impreres  its  T^ne,  and  mi&es  it  nt  for 
s  particular  porpose.  Bat  thatt  purpose  is  the  ronnlng 
of  a  race,  and  it  is  important  to  see  m  whose  possenioD 
the  animal  is  when  employed  tn  that  for  which  it  has 
been  prepared.  Now,  the  evidence  is,  that  at  that  ttme 
it  is  taken  out  of  the  poesendon  of  the  tialner,  and  re- 
moved Into  that  of  the  owner.  It  is  true,  that,  for  the 
convenience  of  both  parties,  H  goes  to  the  race  in  tiie 
care  of  a  servant  of  the  trainer;  bnt  at  the  time  of 
tlte  race  It  fa  uttd«r  the  control  of  tte  jockey,  and  ho  fa 
nominated  and  selected  by  the  owner ;  or,  ifhe  fa  se- 
lected by  the  trwner,  it  fa  becanee,  pro  hac  vice,  the 
tt^ner  fa  authorised  to  do  so.  It  fa  then  part  of  the 
contract  by  which  it  fa  pot  into  the  can  of  the  traaner, 
that  the  owner  shall  have  it  for  anr  race  be  wishes,  which 
fa  faiccmsfatent  with  the  right  of  lien.  It  fa  not  iaoon- 
ristent  with  that  ris^t  that  the  trainer  shonM  advise  as 
to  the  stakes  for  which  the  horse  ^old  mn,  or  as  to 
'ttie  fitness  of  the  horse  to  run  at  any  particular  race. 

Erle,  J. — The  principles  which  govern  difa  case  are 
clear.  A  trainer  ofrace-noraes  comes  withfai  the  general 
role,  that  a  person,  exercfaing  skill  or  care  npon  a  ehat- 
td,  has  a  lien  upon  it  for  the  eiqtenses  of  toe  skill  and 
can  so  laid  ont  upon  if.  Another  rule  is.  that,  in  sap- 
pntof  arightof  Hen*  Aert  must  be  •  eenmming  possw- 
rion.  I  tibink  tiiat  tUs  m«tt«v  wUdi  depuda  nptm 
the  qnesden  whettier  the  owner  of  tba  bons  wa»  to 
have  possession  «f  At  animal  wheaever  be  eheao  for 
dw  purpoee  of  running  racea,  is  more  witliia  the  pn>- 
Tinee  of  a  jury  than  of  the  CMirt.  HewavOT,  if  tlwra 
fa  a  ooaatedBt  usa^  in  a  partibniar  line  of  basines^  per- 
sona in  th«t  boBiiMBS'm«st  be  prebimed  to  ooatnot  ao- 
ooiding  to  it;  and  here,  looking  ai  all  tho  evidenoe,  it 
^peaza  to  me,  that,  by  the  usbm  Uu  owner  was  to 
Ittve  poaaasetOB  of  the  horse  for  toe  paiyose  of  ranniag 
it  at  any  nee  he  wished ;  wherefore  there  u  no  lien, 

CoiLB&iiDaB,  aMedk — By  agreement  of  the  pwlles 
the  Court  was  to  be  placed  in  the  same  sitaatioa  aa  a 
jniy,  for  the  ffupose  of  Redding  thfa  qnsetion^.AiiJr 

siTrmes  in  banc  aftbb  nttNirr  terh. 

Reo.  «.  Grant.— JWw  21. 
^  Sect.  37  of  Stat.  10  Gm.  4,  c.  tfe,  retattmp  to  ^rimdfy 
Sodttietf  mn  Award  atade  aeooraima  to  tAe  true  par- 
fori  ofttf  meimimff  of  tie  BuUt  ofjM  Fritmdl^  Soek^ 
BkaU  heJbuU  amd  Hmdii^,    7%e  Ktk  RmU  of  the. 


in  Ditpme  howem  tkwUMttfMd  mfmiUkiMm- 
S«r  Mould  be  r^rrtd  to  .Mimtfaa,  tedbMte- 
toniliimld  hear  Bridmeem  Ml  Slim,  miimit^ 
DeekUm  ekmld  he  iiudtnatt  aOmi^MljW. 
^Seot.7  ofStm,  4 yW4, faillrtnli 
pi9imioJiimee»-pftf»P§at$,ia<!km^it^irn- 
fimali3HkeArhimon,umalt»m/bM 

P.  a  JMsp  ofUm  Zsnfa  Phiimdnfk  kikk, 
wio  *ad  hem  eapeUed  for  an  nffiysrf  Brmktf9mt/ 
Ike  Rnla  of  ike  Society,  apftiei  l»  ^HiMmAf 
appointed wmrdiin to  tke  atame,mi^mkm 
AwardOiatP.J.heatpdkdfnmtkeSmif,  PJ^ 
trviOmff  the  Amird  a$  and  ■rf^sgWuAt- 
tkufor  lAsCbangr,  iekomadi>aaOrim,\^Mditf 
odMged  that  theAiHtratora  hadme^mUminfmi 
ft)  Mar  AMINOS  on  fart  6Ms»  twjrtfaylbJftflrii 
Dispute,  amd  to  mahe  thitr  Aleafd  mnm,  mi  tte 
P.  J.  be  rehutated  m  cAe  Socie^.  Ufmthdeftr 
quoMkitiff  the  Ordmr^BMy 

JBfrM,  thatiki  A^^adUaUm  tftheJatHemtdmikMit 
UfitiUr^  had  mif§ie9$damdnfiuml  t0  mmiai^atif 
wot  m  MfeettUm  apmt  Oma  4f  me  Pi  i1imtlimi»mmaaj 
to  their  Jmritdiaiomf  and  tkerHbro  wot  mimalmkk 

SMod^t  ortheAJIMn  wnaMtw/htmudm 
that  the  Jiutkm  itwro  watrmud  lammkmeit 
proved,  that  the  ArifitratonhMd  wrmMgif^m^yi 
hw  EMdmim  on  the  PaH  ef  P.  thin  mtmfml 
and  hMHnff  Award:  ther^rethtjialkal^ 
Jkriedietioa  fi»  mahe  tho  Order. 

The  Itahu  efthe  Seetety  w«i-e  4imlM  atthtt^itrSK- 
eioniJbrthoOimit^.  7%eMemiim$^^9KH^mt 
at  Leedt^  which  had  a  mparate€mttf^iaiaSa- 
t^,andih»Bxpai*iimt€otfiaM^m;m1iakn 
mijih$  reside  oat  of  the  Borooffh,  ttb  iri/rdtU 
P.  J.  wae  mmetfod  toot  pSaee  tal  ^AiBmmk— 
BMt  thm  JMwf  for  Ue  C^tM^haiMhtm  H 
mate  the  Order  . 

Rule  calling  upon  the  prosecators  toiBivaMilgr 
a  certain  order  made  by  the  jastices  jpisifafl*** 
Riding  of  the  county  of  York,  dated  the  mH«|^ 
1847,  whereby  the  president,  stewar^  and  uiu^eia 


adjudged  and  ordered  forthwith  to  reinitstef^aw 
Jaques  in  the  said  society,  and  re-admit biatovw 
benefit  arising  therefrom  Bceordinglj,  iIiodU  MtM 
quashed  for  insufficiency.  It  appeared  from  tht  ™*- 
vitsupOT  which  the  rule  was  obtained, that  the  ««rm 
question  was  made  at  a  petty  sesaom  of  ^ JJf* 
holden  at  Wakefield,  in  tSie  West  RidlogofTotm 
on  the  complaint  of  Philemon  Jaqoes,  and 
upon  George  Grant,  ttie  president  of  the  Lesdi  tWr 
tfaropic  Soaety.   The  oiuer  wa&as  foUowi:— 

*<  Te  tha  PnnidantL  Stowax^  and  Usiisiws  I't^ 
Fxiendly  Society  .called  *Xhe  Leeds  nilsstbnk 
Society,' held  at  l^d^  in  the  Wait  Bidi«  ■< 
ceoB^  of  York. 

••WestRMingof  Yorkahiw,-*  B»H 

to  w5t.  f  it  fa  asw  bwt!w;«*» 

vm,  the  ttttdetdgued,  J.  H.,  E.  T.  mi  J.  G.  S-,  1I>^ 
ttane  «r  lier  Mtrittty's  jiistSoBS,  apMi  eath,  so  tbi  Mr 

tngoftbe  oonfpMlnt  hfere^naAer  meatiaMd,  cM  rm- 
moo  Jftqnee,  of  WftkafleM,  in  A*  ssld  Hdbg, 
anker,  for  eigltfeeen  ealendar  mon  tbs  »i  opww*  h» 
th»  maUag  of  tb*  sM  etaffilaiat,  bed  bM  ad  m 
MdattMed  a  menber  of  a  oertdi  Mmdfy  so«Si^,  ^ 
*rheE«ed8Pikllaiitki«pleSoefaty,'dalyeMkhM» 
hi»ldta  at  Leedk^ln  the  said  riAsg^  <*^*^jn 
of  Mfanaent,  (m««>.  4,  «u  Mk  '  to  «oasdM0 « 
oteend  the  Law*  -nlattiw  (o  WmMt  Sscistf^  r** 
s«a»t  to  tha  pnvfafaas  oFtheetatottsiamA**'!'" 
aadviovlM;  wd  ttet  tkeMfa^tfdM^B' 
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*  pat*  bemiAaftcT  next  iMnUsnad,  duly  eonfizved  and 
'  te«Uad,aBcordiiiKtotWdinetloiHofth«ttid*tat^ 

'  mA  that  bsfor*  fend  ai  tht  timeof  th«aiMiig  the  wid 
«iiBpaW»  Bad  fr«tt  tiunoe  •mtiwtalW  uniU  and  at  th« 
11m  of  the  imUiwof  tluaaid  conj^atnt,  dl  mattets  in 

'    4bPBte  -1»«tOT«eiL  me  laid  aoci«<7  at  any  penon  actings 

*  nder  it,  ftnd  ««y  iadividual  nMMMrorMtvoBebuaing- 
m  MCOUHt  «f  as;  aamliaiv  mrcv  aaasKUng  to  the  said 

*  jalM^  ocderay  aad  ngvlatiena,  to  be  zaSeired  to  the  arbi- 
iMtiwt  of  eert*in.  penwe  to  be  appointed  ai  aaWtcators, 
«iftllM»a«ldnile8»ei4m,awln|^laUMMi»awitioBed, 
**  Vlio  ahoold  hear  evideaee  «i  both  rides;  and  tbat  for 
vbtA  calondar  ventha  beftwe  At  aaakiBC  of  the.nid 
.fla«^)l«int,.  tb*  mid  PbUemen  Jaqvea^  by  dktm,  to  wit, 
'*'-;i>wBa>nda|>ipa,  wM  MndoMtduiaqtableef  itorklu^and 
'M<  lAaring-tfu  tima  tafoieaald'of  bia  laid  UHmm  seoa^od  « 
>■ «  inrttin  jdlowaAcfv  to       tlw  aoaa  «f  0«.  |i«r  w«c&,,from 
*«  tta  findi  of  the  said  lociety^  until  ^  24tfi  October 
BOW  laat,  being  the  allow^nc^  wbiah»  daring  the  tine 


Frt«4Mafitt«a«M»  be      tttitlad  to  x«at&w  faom  the  laoda 
I  aocii  aiek  nMubar  asmfimeaid  of 
an  the  S«d  NorenbaV  now  laat. 
xy~  naHHaD«wcy««»«^b-iifgiittli6i«(tf»hddbitlieiaid 
k<«w  dMw.  laftand  fbr^Mr  to  pav  any  0achaIl»*anaa  to 
„  M  V>^^t^MB«m  Ja^M,  a»d  ih«  and  Uw^  wkhoatany 
rtnli).  jrfhient  cAaae.  mjnttljr,  Ulegidly^and  conftninr  to  the 
p^^i.  isries  of  the  miA  8(»cie^,and  to  tbe  etotntoa  fat  tut  eaae 
j»»-^«fcia  ai>d"^TOF«id«dj  ioipellod  th«  Mid  Philecaoa  Ja^nea 
.1,^   fromtheaaid 8ociety,anae9altidedhUafr«aiaUthebane- 


■        mini    III  ^ 

;.<«,tCtfaa  aaid  Booiety;  aa 
«rk-> Aft  laid  a>cSe^  :  tbai 
u-.^  Ihaaaid  aDMy,«t«4 


itoaD(ladwitaffBl*hichhet]iai,«jidthenccfiHWffdcoii- 
MmuHf  tmtU  the  makixtt  of  the  iaid  OMnplatnt,  had  a 
.mv^  rilhttoiiarq  oBd  chum  &Nn  the  Hid  ewiiety-,aaj  from 
and  Moyaaaber  oootlmudly  hitherto  have  reAued, 
aal  iUH  >«foa&  to  niotUtotbe  Mid  PiulaaoMB J(a%nw  as 
awwihar  of  tha  aaid  aaaietyt  and  to  netmit  hiita  to  re- 
,  T|L,^akvethaiDB&om  andi  henefltB  and  admntaR*  aa  aA>N- 
^  diepnte  did  therenpon,  an  tha  said  £nd 


.Arrember,  arise  between  the  said  PbOemon  Jaqnes  and 

^ ^."^^"'"sty,  toaching  the  aaii  expnlrion  and  exclu- 
-       •S'V  Philemon  Jacn]el^  then  and  there  at- 

iM-  Jt^bng  to  the  said  society  that  bis  aforesMd  expolnon 


exdnsion  was  then  and  there  wivngfal,  and  that  he, 
said  Philemon  Jaqnes,  ought  forthwith  to  he  restored 
ihe  fuH  enjoj^meitt  of  his  rights  as  &  membn'  of  the 
'\  sodety,  which  said  assertions  were  Uien  and  there 
ied  by  tile  said  society:  that  the  said  Philemon 
[^thereupon,  on  the  3ra  November  aforeeai^  made 
^cation  there  to  J.  I.,  (hen  and  there  hcung  ihe  pre- 
_  Dt  for  the  time  Ijeing  of  the  sud  society,  for 
J  .n.r^' J^posaof  haTing  the  aaid  dispute  settled  by  orbitra- 
lifi'^j;^^  pniwiant  to  the  e^id  rules,  orderq,  and  regula- 
if"'^  ^  ^hBP">viB>°^(>f  B^id  statutes  in  such 
r^;:'^''  i»&de  and  provided  [  and  the sud  Philemon  Jaques 
■'■rit:  ■  « the  said  society  thereupon  refnred  the  said  matter 
v' jao»^  w^nte  to  "W.  F.,  W.  M.,  and  J.  D.,  arbitrato«  ap- 
»  *  'H^'^  V  'b^alf  ,  f  utsaant  to  the  said  rules^  onten* 


.  am* 

3^ 


^ngolstiona,  and  the  preriidena  of  -the  statotee  In: 
'  \,.  *dk  caie  made  nud  presided,  whosfteirid  hear  erldenee 
100,*''     on  both  sides,  and  finally  decide  the  aeid'matfer' In  dif- 


.  4^"?^'  M  Uw^gkithf  saidartitMtoivbAdoftaDt'lia- 
ft^)  *^  a*btb«  jaaktnf  of  the  said  complunt,  biemcalled  nponi 
'"^  V^^Brid  Pmlemwi  4a^f0totie«r  avidenea  on  betb 
I  ^^^*A-  ^  ^  matter  Id  disBatat  a^  to  nabe 

rV'i^f!!  -"?**wdtlwcSaytiiey,tfcaiaidarUt«^toTB,haTa,antU 
^Tt^i  wattlietiauof  Mia  iMkingtiftba  said  aodtphdnt, 
.ii^^*!^  S ^  aMBtinMafly  hUharto^  whoMy  ■criwtsd 
Lri»<  f>'<A»»dto!toda^atidatilla%;laal«id.nAiafiaaito 
"T^l  WaiidthatthaaiMebaaMJaqtMaaAniiraid^to' 

Llr»<»?^  "m«id.ridtoi,  dkduiaIu.biaeDmpMMttaJ*G:&, 
«^..Mf        MB  of  her  M9iieBty*aiuatioeB  of;  tjha  paaca««tftig 
2^  M  tha  said  ndiqg*  and  thttt  lasMibg  within  the 
^  aditt,  nyd'n  tke  aatfa'  of  hkn*  the  aaid  Phiboasn 
wgav,  then.  4ni  them  taken  bafi»n  the  eaM     6;-  &, 
l'rha.«(taplf(nt.Ml^f«lh,.wMeliijtatoaae. 


bate  proved  en  the  hoMiiig  of  tiie  oompluni,  and  he»- 
ii^^ote  ncated.1  **'Whesefore  the  said  Philemon 
Jaques  played  that  Geoige  Grant,  of  Leeds  aforesaid, 
being  than  an  officer  of  the  »id  aotuety,  to  wit,  the  pz*- 
■ideait  thraeof  for  the  time  being,  D^ht  ba  summwiad 
to  answer  the  said  complwBt,and  thaub  two  of  hn  Ma- 
ii^'e  jnatioM  of  the  psaaa  for  the  said  riding  mbbt 
oaar  and  detarmina  the  natter  in  diuntta,  pnisnanf  to 
the  atatates  in  ench  case  mada  ana  provided :  that 
thereupon  tlie  said  George  Grant,  bdng  tJien  and  there, 
oad  from  thenot  eontinniJly  hitberto,  snch  officer  of 
the  sud  society  aa  aforesaid,  was  duly  summoned  by 
tite  said  iaet-mentioned  iustiee  to  appear  hef(H:e  two  of 
her  M^eBty*a  justices  oi  the  peace  m  and  for  Uie  said 
riding,  ai  a  eonvcaiient  time  and  place  named  in  such 
•anraoBs,  to  wit,  on  the  2Bth  December,  1846,  at 
the  Court-house,  in  Wdoefield  aforesaid,  to  answer  the 
said  cooaplaint."  [The  order  stated  the  appearfflnoe 
of  George  Giont  uid  Pbilamon  Jaqnea  at  the  tame 
and  pisoe  nuntioaed  in  the  nmrnonB^  and  aa  ad- 
jonrament  <^  the  osoplunt.]  ''And  tha  said  Ge(»ga 
Gmi^  and  ala»  ^  aaid  P£alamo»  Jaques,  pnrsnant 
to  tha  Slid  adjonnuDMrf^  have  this  day  appeared,  at 
the  time  and  plaoe  meutionsd  la  tbat  behalf  b^ora 
OS,  the  sud  ^aee  firat-nuottoned  jnatices  of  the  peaoa 
a^ing  in  aod  for  the  sud  riding,  and  also  reudiiv  in 
tha  said  riding,  tben  and  there  present;  whereupon 
tha  aaid  justiMs,  have  now  hare  proceeded  to  bear  and 
datcflmine^and  have  beard  and  determined,  upon  lawful 
evidenee,  npoa  oath,  taken  before  us  on  diis  smd  hear* 
ing,  tha  KBittarof  Ae  isid  eomplaint,  according  to  the 
tme  purport  and  meaning  of  the  aud  rules,  orden^ 
and  regulations  «f  the  said  society,  and  according  to 
the  direetiona  «f  tha  said  statatca  In  each  case  mads 
and  provided}  and  va,  the  sud  jostjcee,  do  heteby,  on 
the  hearing  afonMdd,  adjudge  im  datonnine^  that  all 
and  ringnur  tha  premiass  and  aDqgaliotts  afonsaid  aia 
tme;  and  thereupon  we  do  ordw  and  a4jadge,  by  vir- 
tue of  the  statotea  in  such  case  made  and  provided, 
thai  the  said  Plhtlemon  Jagnea  be  forthwith  reinstated 
in  the  said  society,  and  aa-aamitied  into  aH  the  benefita 
and  advanteges  thenof;  and  Ire  de  order  and  require 
you,  the  prerident,  stewaids,  and  members  of  the  said 
society,  forthwith  to  leinstato  the  said  Philemon  Jaquea 
intibesaid  aociety,  and  ve-admit  him  into  all  the  ba- 
ne&taariring  tbar«&am  accordingly.  Given  under  onr 
handa  and  esals,  at  tha  Court-house  in  Wakefield,  m 
the  tiding  a&amaA,  tha  lltih  Hvf  of  January,  a.o. 
1847.  ■         .    ,  "J.  BouevoBiB  (l.  s.) 

«£n.Tsw(L.e.) 
.  «J.G.SimH(L.s.r 
The  affidavits'  fttrtheir  ttated,  <hat  a  meeting  of  the 
arUtraton  was  appointMl  for  the  30th  Narember,of 
which  PhilenwD  Jaques  bad  due  nottee;  that  the  »- 
fersnee  waa  Uien  and  there  entered  apon;  thataridaoaa 
OB  the  part  of  tha  aodety  was  given  in  tha  pns«n 
*Bii  hearing  ef  PhUnaon  Jaqoee,  who  wu  dien  oaUad 
upon  for  haadafmce;  and  that  ha' tben  aid,  that  ^ 
evidenee  which  had  been  given  en  t^  put  of  the 
soolely  was  tree,  but  that  he  had  seiveral  witnessesto 
apeak  to  htsehanoteranddleged  richness.  These  wtt- 
netaes  were  not  besrdj  and  no  otheora  appsering  tonehinff 
the  matters  in  dispute,  the  arbiferatoia  did  then  ana 
there  make  and  sign  theit  award,  which  wae  as  fol- 
lows:— 

We,  the  major  part  of  the  arbitrators,  duly  ap» 
pointed  by  the  PhiluiUwi^tc  Society  establiriied  at 
Leeds»  in  the  eonnty  ef  York,,  da  hereby  award  and 
order,  that  Philemon.  Jaques  be  expelled  &t>m  the  aiud 
apcdfityv  l)ated  this  SOth  day  4if  November,  1846. 

"W.F. 
«J.D.** 

The  affidavits  also  Bt«ted»  tbat. tha  societrjt  was 
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bUatied,  and  all'ttie  meetings  WereoT were  lield,  at  and 
in  tiw  boroogh  of  Leeda^  and  mak  dMwhai%  and  Hurt' 
tka  ezBolmoa,  dispute,  and  arbUratton  and  awacA  took 
pImb  m  th«  boTDOgli  of  Laeds;  that  the  borangh  «f 
toads  had  had,  fbr  aevanl  ycon  eonteaoudy,  a  m^b- 
xmte  eonit  of  qoartar  awrtans,  holden  in  and  flsr  tha 
boroDifh;  and  that  tiw  jnstioes  for  the  boraugrh  had 
exclnsivelf  exennBedtho  jorudiotion  of  the  justices- of 
the  paaee  m  and  far  the  Mtongh^  as  faUy  as  by  the  law 
Um  joBtioes  assigned  to  heep  the  peace  in  and  for  the 
said  riding,  in  which  the  boroagh  is  sUnatad,  can  or 
ought  t»  do  in  and  for  tha  W«ak  Biding.  TfaeafM&vit 
cf  Jaqnes,  in  opMsstim  to  the  ralet  atated,  that,  on  the 
Jait  Jnlpr,  188S,  ne  -wae  doly  admitted  »  free  numbev-af 
tha  Bootaty:  that  tin  tuIcb,  ordsts,  and  r^latioiu  af 
the  aocMty  were  inndM  nndoF  atat^  10  <G«a.  4,  o. 
■■ft  wan  oonfitmed  by  the  jntiaafl  Mding  the  Msexal 
CRwrtar  aissiona  for  the  -W«at  Jtidittg  of 'Yoriuhin,  in  < 
Oetober,183l,  and  afksmtda  filad  atthe  offiaeaftiw< 
olerk  of  the  pioace  at  WabificU :  thatpersoOB'not  'reBi- 
daat  in  the  boronah  might  he>BiMBbMa  of  tha  aodety: 
tint  he,  beli^  a  siok  member,' Iiad,  wfaUe  reeeinBg  ve^ 
lief  as  foch  from  thi  society,  been  charged,  at  a  olab- . 
lught  held  by  the  sade^  kn  the  said  lidiofr,  with 
Meaking  the  rules  of  Ae'  society^  by  Roehinfi*  from 
a  window  a  glass,  eontaiidag-  a  stick  of  spice  ^badey 
aonr)  of  the  valni  of  uia  hal^>«iBy,  and  TBCatvmg  ena . 
haUpcnny  for  it,  the  reackong-  of  which  -said  i^asa  and 
receiving  one  haU^nny  the  aociety  ^ten  and  there 
alleged  was  workinr,  and  thenfore  a  braaoh  o£tfae  iUA  ■ 
nde,  by  which,  ^ier  provtiu^  itbat  when  ,  any  fi«e 
XMinber  was,  by  any  hurl  oralliua^  widetfadJ—M*hle 
of -watldng,  ha  «houd  lecsiffBa  oettaiB  wteklyaltow- 
aao^  it  was  decdared  thai  nomMshaaahonH  be  allawaA' 
to  do  any  kind  of  work  dnringiAieiiaw  faercoeimd  Aa 
banaflt  apetnfied  Ui  that-rakv  exe^t  teociWng  or  pay- 
iaqf' mott^,  giring  'ierbal  oadei*  ta  aerrants  or  ot«c 
pevsoBS,  or  ^ning  bis  nuna  to*  a  Teceipt'ox  othc* 
-writing:  that,bytlK  Seth  itde  of  :th» society,  all  mat- 
tan  in  dispute  betwaeK  the  saessty  or  any  peraon 
acting  nador  ity  and  My^indlndaal -member  or  potaon 
datrainn  on  aoconnt'Of  any  memlME^  weie-to  be  mfer^ 
red  to  t£e  arbitratien  of  eartain  jaersoos  to  be  Jippenrted 
aibitrators ;  «oA  it  was  deoiaied-UiBt  the  said  arbitiators 
dunid  hear  endemeeoo  both  aidesy  and -that  thdt  d&- 
cisiott  should  be-  bindiag  'forall  parties, 'and 'be find. 
The  pcAats  reiied  npoa.  ia<eivpart''of.  the  nle  ware 
-ofint,  that  the  eraav  foUa.  tO'  idtear'  any  jarisdiotion 
in  the  instieea  to  make  the  saaM;'  seoaodly^  thaA  the. 
ovder  fuJa  to  etiew  witii  strfBtient  nsrtainty  tht  tfaflrein 
iMnlioned  hMnni^  to  iiacve  been'  aocoMEng  to  iSbe- 
tn»  pQ^ort  of  the  mice,  ,ordcr^  sad  xcfWhAioDB  <rf 
tile  aodety;  thirdly^  that  the  Brij^satora  dsd  notn^- 
leot  to  muce  an  award)  as  snrmised  in  the  order,  but 
liad  actaaUy  made  one  long' beforfa  thi  making  ef  the 
order,  and  that  the  iuqticeB  who  had  made  the  order 
had  notice,  and  proof  beforeitiieni^  of  aiiah  award  pre- 
idMuly  to  tfaeic  maUng  tke  ordari  fonittUy,  that  the 
jnstiGcs  who  nMde  the  ooder  had  np  jimsdiotiQB  to 
m^ketbemme.  In  UiahaalmaaTarm,  1»4B'», 
-  jR*  Ma&  Aeyrei  .eanac^^Thn  fiiat  qncstaea  is,  if^»> 
liier  appeal  to  the  nutioea.  to  lan  MhifaUe.  'x^ady  for 
saiimdactoCtliettUtMlvn, '  3^>mfasbl  of  Uie  aril- 
tmtorato  hear  the  evidence  gare^the  justieesiurisditition . 
t»find  that  thev had  not  madean^wardi  TWnatureaf 
tfaaAiknessm^titbenaterlid^  and  a  ^nglenct^  oioh 
■atte  one  in  questioii^  Is^ilrrtwal;  •  jury  mUhtha<re 
fosmd  that  ittUd  not  amend ntoiirorkiingv  VKbin  Hm: 
12th  rule  of  the  society.  The  justicee  Uad*  jorisdittnen 
trreeem  the  «oa:^>lauts  aaHi  itherefore  to.detdrmlhe 
n^Mtfaer  an  award  had- bedn  mMeior  mtj  "^Ikff'  'ri 


would  come  to  Chlsj'tBaE the  jostioramigtt, nilcai^ 
dsMntiiM  wheChtor  the  arWtntw  madea  irigkmls 
intMa  ease  they  had  bo  jvrisMoatf  an  aaalw 
made.]  By  seeft.  97  of  atat.  W  &m.  4,  aM,  ataaih 
coiM!hKi'reonaU<pariieA,  Md  ftMd  aiHrifxmii'mmi^ 
ing  W  the  ttne  >pwpott  snid  meannf  of  thenlntf 
the  SMiety."   The  eeth  mle  4f  the  sodMy 
that  the  arbHraton  ebaU4»ear  «Tidease«heikidii^ 
and  the  justteea  are  the  judge*  whetbst  tbi-iiisfh 
made  aoeovdtngit*  the  true^p«rport  uddManinf  if  iW 
rolwi  gMppdeeie  bad  appeaMdthattbeaiWntMlai 
acted  underthe  influetace  of  b)ribery,or  mfMbtiiaMr 
coloambty-.   Ib  thls-olsft  evidenee  was^raibf  «u 
tbejtuti«MOMne  tOihecoDclwkBtbalthvuiiiw 
cdottrablsi  wr  tantamouM  to  no  aaiwd.-  Ttopaty 
mfffht  hwr«  shewn  ttetth*  act  for  which  hi  w» 
pellMl  «ak«rn  ael  ddneatthalraggMttQn  of  llMMk 
or  that  Itwaa  allvwadipMilath»«atai  jnMtki,«W 
it  watdM^at  Ibe  ff«benHhendatie«-er  tha  SMfieilm 
Ttw  vfibet  W  thenr  being  w  a^irnnl^^n  &at|  !i  ihMia 
unleas  U^^ade  pttrMWuC  to  tbo  rhl«4  of  tWNoMf. 
rCWWrfw,  iJ^Vhe  power  given 't&'ts*>'^ji«ih»<y 
Bsct.  7  (rfstat*  4  &i «  Will.  4,  Si.  4D,  to  dcknls*  &. 
pate^  is  lii^Hed  to  the^  aif  negWdtor  iM lif-lto 
arb^ttmtorBtoklilkeanya;wsrd^;  tbeesitii)a4NiittK 
on  to  )El*e  the  jbsUcee  pW«W  if  \the  tward-hK** 
aeeotdiAjr  te<«h»  mW  of  tbe  aooiety.'  SaEtn«(«iL 
10-6«o^  4;'c:  M,  does  not^piovMewhatittDMHiir 
the  Arbltnt«nivloIa«^tbo!o<wditiomofftitlraAnilr. 
What'woaia  He  the  ramedy  of  a  ksmbu,  tete  Ifctf 
atatnte,  if  an  awfaH  wm  made  not  aMordiif  telbm 
of4b*soele^f]  There  was  none,  eMi4^ln^s|Jil>«teto 
abottytof«iiiUyv  fLerd  Dmmm,  0.  h-mmnf 
thattiMinattev-lsnAiirMdtb  the  jwtlooi UtbaM- 
w«twif  iK»*t(«rd>badbeeii-nuii«t 
Undera'pleaef  &o««wd  in  a  eltfil  tttiMimMUt 
party  shew,  ibr  matter  entrhislc,  that  tbi^'* 
nntfei«d  n^Ult  In  Fi$kBr'  r.  J>i»Mtg  01 
it  appeared  oi  the -fitee  of  the  awart-Aalteisif 
warrebt«a  by  the  stobaiCBionO  ^***™'S''-r"yiIS 
an  award  is  iftade  nbt  In  amordaDce  with  m 
siob,  it  ii  Hb  'ttwarti  {OAom^t  mm,  10-Cfc»l»; 
RMkt&n  tm4-^  TMtfy         March,  1*1*1  *y* 
facts  not  ^peartatf  <*  the  foeo  of  the 
Bttsnrer  to  s»  attaetiment  for  tiot  petfor^iaf 
Uuid-y^Sroi^,^^tti  Rj  lOl),      cortf«tiw ta 
bttMHtr,  iBmtUr^if^  Bfkink  3  Btagi 
J.^ThoM^Wen  eaHM  In  wWbb  the  aalfeotitrMi* 
saflicientt 'asrivhere  a:teflM«ica  wa»t8(lhna,std  «• 
onWaotfed.}  hiPiihm'r,Pimi^,{n^Vtym), 
LerdBIUnboroutfh'ftld:  Uuif  Uie  dtfimdsBli  ^tr- 
jobtderv'fetstiitg'  the  whole  award,  iawHchwweww* 
the'bonds^jf  «iibnil«!lsn,-wh*rs»ly  it  m^'^^^T. 
award'Wtos  DOt  wa^<raifted'by  tbiisiibnAM^  •*tbndf 
maintatRed  hfe  fohnw  aUegadon  that  tftM»  ■n' » 
award."'  i&rttoitf  (1  Wikltf)/*"**; 

diota  in  W'f*'v^.'Jlfa««fc«M<c*i  (»!WiIs( 
laur;  akd  iWiMIdt  t.  WMkptm  <»  B^^*** 
neenetlable'iirilh  Ae'  recent  '■••VS?"l*Jw 
ohsduet^  4SUk» Vi  CmeM,  3 MefcatW.ttlgf; 
btrmv.  Birt,>  HHeth  *  W/W;  tftWNr*.  «iLf"S. 
14  Mot.  «l'*Wiila(»)*i  fH#  ah»^<rtfcnal  tea*W 

to.!Sr#Ai«*^.-»»wiiiw«i  <«     m):]  fl»r» 

allid«fltk  shd*r4hBt-th4  witneasw  Ic^'IIU  ffS 
pfsieat.'  I  SceMIyvth*  •juMfaes  bad. jnliiWiaa  b  «^ 
epeBtof  plaNW'.  ^SB«t.-WH»f  4tatfclO'S«k4eiMJ 
'  Bnactwk  thtf  »tfc»  mlto  of  <ha  ladity  "M  y^ 


•  Nov.  ISand  lS,  turohrmrdiDetaaaht  Ck  JM'ColeHdge, 
^nshHm,  iHd  Mst'Mv- -  '■■  ■1.1". . 


whether  aiwforenos  ofavwt  maRerkifihP"**  i 
the  k^iety-and  any  Aifcmbw!thei»f*Wlll*'i«*V: 
sadi  of  hisiJI^^fe  josaocsfof  »hspwb»ai«r??!: 


aaA  for  iUe  eohttty '<m'''*hidi    —  —v-  v.  .z^ 
formed,"  ^  t»  aritttrtitorH'  awl,  *f  lha 
oUU8o^<«»t  88);*he*bW  *^eMMf  'ia^«^ 
nibtgi  aittotoB,  w^,  In«*-*«'*&*iTit 
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dww  M  a  proviskm  fw  dcpcailiag  a  (nBAoript  tht 
nftaa  witb  the  clerk  of  Um  peace  for  the  o«tiBty  withi» 
-vUtfa  the  BDctet/  tv-otteblUiml  or  forroed,  and  for  tk« 
iatriiMDt  «f  U.  - 1  fiftfud  -Uu  mnt  of  a  aeyAiats.  cowt  of 
4KMtar  wflilmiuidar  the  UuBMupal  Cemoral&oa  Be- 
tel. Ae«,  irft  ftWUl.  4^  «i  7«.  Leeds,  had  »  ttOvit  of 
(ffmtUr  wmtamAtMb^kkh  U  ttiffhA  have,be«t  iorolled. 
6/^a>fLy,«<mtta>i-^FWat»thiaB00l<ty  detontined  tohaira 
diMipt«»deudcdby«rWtrato*B.  The  jiivtiow  had  Bo.^n 
zMifctkaiinnH^aleaae  as  tibia:  the  remedy  i»  by  mair^ 
duttta  ta  eanf»d  th^  arttitratora  to  haar  tb»  evidetwe.. 
iM^tmcUiebv.Timptmi&Emi,  344)  Mwa«,decided 

•  tha*/i)Bi|UaUtyaad'iiapnMB.eondiict  in  an  atbttntmv 

*  AtaMMcing  hia  amid  vUboM  hearing  the  MhniuA 
'"■  aiii;him-y»Mntm)nfr  «Mld  mot  be  pleadad  In  hwr  to  aa 

aatiim  «a  the  bond -oonditwBeii}  for  th«  pwftmnuica 
-   ot>4be  Award. ,  ThMiowirMrMgnmika^lrmsthmoi- 
T.,v[>mvU^  i6B.  &C.<m):   (ilealao  oitedjToteKmr. 
-     Dmmm,  (a  B.  4c  rAdoil.  «S6>;  Ji«a  t,  2»«VffMbw  > 

E     OMMn«fi«(4&&,Ald.8i).]  [CUW^^J.^nftnttd 
tagBokoyd,).,  there/}  Ueiethtta  v«iiot»lt(»athera 

Htiieiiiigktmt«sihfld'jttttedi<4ioB^tho«<MMe9areagalaat' 
SOmA  'Jfii!^v.£«(aBm(3iQ.a810}  andi2ry«  T.;So^ 
IK  «a<Cl'Q-<B.66;«Ja&ll&4)  only  decided  what  had- 

^  [(Mtrit(fit<,  Jv^-Suppoae  the  ataliUe  had  made  the  arbi* 
g    twtow  nit9*^  ta  a  >p«aalty  for  Mt  making  an  award, 
^  aa^moiraa«nfoittMrtioolBid'be£mihejuatici»fo^ 
^    r«fia«lte.B*lceAn  tfiM«d^  they  defended  lh«ra»lvee 
,  Mittili;  in  tbiaawardiian^  the  joBtioesfaqd  decided  that: 
_  lijMw  Dft-ttvandj  cmlil  thiaGmat  hm.ov«Ai(wMi  U»&r : 
d^eWon^^i  The  kgpUty  of  «&.an)er  of  jiwtlece  for 
i^finc  op  ahiAwty  may  be  qwwti<ae4  mwaatiott 
otftxeapim.  ■■  ^mekk  r.  JViafc,  8  £ast,  384)*.'  Ik  Ch^ 
n^AMdwo^  (8  Biiig:..8»A)«.on  Beat.  U  4tf  etat.  9  Gee,  4^ 
ci  9Zj  zelaUaff  to  .aavings  baaka»  in  wJiioh  then  are  no 
«adasiTB'tferd^  'it:vm  heM  that  tbeonly  aede  ef-pKO^- 
etaJing  vashjjrariiitaaUDB;  «id  that  oaw.waa  afirmedi 

(OiikdoL  &  Bli  Ofifi^ .  The  dletiimiofiLerd.  AJribger^*  in 
Qi^iamB  T.  ffartt  C»  Miv.  &  W.fiO),.that,the.««mnl 
Tamj[  ht'ioaA*-  bad  by:evld«ttee>idebM*.teodered.an  thei 
fflsAiof  'tb«»  itapeaMunv  ittibpthjeaaotfr/nanner-aa^ii- 
ilMUi  be4ainpet<sit'{B«>.diBint»do«nwp^lyh)gtohat«. 
iLaet  antjivi*  ■efc.wwnntrid  ^.prcivioiia  MthMrilics,! 
ifcji  waa  iweaHeaifeB.j  Jarka,  &|i«wititaiL.to  ^  riit" 
iMlQi  iof  'tiia  xdb  in.tlia«  iaB8Q  with.efMat.dilBenltyMi 
ArMfTT.  ,SfaMi^>(i«tllee..&,  W.  a2a}.>wa*,de-, 
ciStfA  npoBrths  aMiei  piinniile  ^MiMie  ,¥4  JAwt; ' 
(Sifll«ei:&.  W.ifiO),  lhat>the«rhttrator  JMd  JWt  awAnled, 
(«fc.«U<the.ias«e'.  {He  Tficraad  to'tii^/oaawttcoUeetad! 
i9omobe{a)  M  KeefU  iv.  ITtfttift?,  (1,  Wms.  .fiamid. 
aQr^}^  tH^J^ftwO'r  J-^Thft  award  i» that omeiwae 
■Md^opJbeAolof  ME.}-  £iihw.th0.awnKr>e-bedoit 
aa  &ae  of  it,  or  thkrewaa  a  t«tai  f^ihii:e^t4\e)UKH»^ 
t^-juiadietiiHb  i»iia  aattcti  of  Unr.wheHierlhe  arbi-^ 
Mom  i*ere  bonnd  .toivc«i)r«  thi^  eHdeace,  *Ad  tbi6< 
Qavet  v»ll«otKBit«r  imia^iu  (£»  r^.JPrm^i  Mok^  &/ 
3BVk2!7>'  Setioiidliy.!th«eon»tyjtHticeshadn»tjunsdicr 
ti»i);..  Se¥t.27.ef  iatafc.lO:G«e.  4^e.  iO,  authorises  uy. 
h^,jqatiM«:Bcti|i«iaaildfor  the  owintgria  whieh  the 
««i0^  i«  fonntdfiaok  tw* Joatle*  aoywhiMe.'  (./h.<re. 

Suppoae  the  Leedi-nuUtratee.bad  confirgud' the  dwivdi^ 
aKfwdered«0Bt»t(r'bei>^'atWa]Eefi«ld.3<  Tbeyai«tt^ 
IWMjgot  their  warrant  >acked.<  ^t^/frK&Wf^^Can  a 
«waaAt£Mt«0siftbe.lMQked-1  .  Have  oo.<(  vie magUttatea 
4fXe«dBexc)ui«»jpriaiictic>n?],  Ifthe  oonftty  nutfjli* 
tHkiLafi^«B<tlU  irfwduiiNgUtiat«BjMwJtomdklMi»: 
tWwmeiiUittarinightbetiiMbjtwo  aataof  jnatin^ 


and-a  different  deoaion  be  given.  {HaU  retried  to  £ar 
T.  £Wiki6OT3f,  (4  t.  R«  In  casta  of  appeal  there 

haebaen-A^oestionai  to-the  Jurisdiotion  of  the  boroagh> 
and  oetmty  jaattoeaL  Erery- act  iMfera 'the  hearing  must 
hare  been  Mn«  within' the  Mttugfa' of  Leeds.  The  rules 
coaU  omly  be  limdM  ki  -the  eannfnr.  {jSoUnigtj  J.. 
-^By  virtae  of  the.  iaterpreMfam  ataaa^  (sect  88),- 
**plaeB"  may  be  Md,  in  Haal.  87  of  Stat  10  Geo. -4,  e.  66, 
for  **eoanW.'*  Fmiihef^'Uie  eT4tr,i£-iaUd,  was  to  he 
obe3*ad  at.  Lealflt  .  Cm,  cde. 

Lord  Dbkvan,  C      wnT'deUvsTBcl  the  ju^sveni  at- 
tbe  Oou'tv-'-On  a  motion  to  qnadi  aiL«sder  of  jastioea 
bMa);htap by-certiaisi^  it.4pjpeand  byihe  affidavit*. 
that  the  eeiptalaant  bad  appued  4»-  arbitmtors  duly ' 
a|ipoint«d aeeordibff'tothe  etatate;  that  they  had,  in: 
net,  made m  award  between  the  eoraphrinant  and  tfae- 
ftiendly  sMietyt  that  the  ootnplainaBfi,  treeting  the 
awkrd  aa  «oid  and  n«li^had  titnii«p|died  to  jnatieea^' 
whofnade4be  oeder  ia  ^oeatioiv  and  therein  declare' 
that  (be-arhttratoM'had.BegJeoted  and  omitted  to  make 
any  a— sd  1  this  being  the  eoaditi^'OB  which  -tbar 
jnrisdiethn  totake'Cagnfaneasf  tha  diipate  dependa. 

Upon  thaae  flute  tiie  qoestum  has  beei^  whether  the 
statanent  In  ihe  erder^  thnt  theiarinlntaBa  hadaag^ 
lectfed  and  eaiittod  «e.»idce;an  eward,  was  eoooIuaiTe. 
It  is  dear  thai  the  dech^n  «f  a  tribnsal,  lawftiUy  eoB- 
stitated,  npon  *  ^Mfetion  paroped^  bittnj^t  beioDv  it  re- 
BpectSng  a  maMar  within  its  jnriadiotiDn,  is  not  open  to 
Ttnlew  on  ceitienui;  r.  ^oJtoi,  1  Q.  B.  86;  £ 

JxstJUM);  bkit  the deeieiaB  of  pevBDna assnnii^  to  be 
a  ttttnmal,  that  (liey  art  lawftiUf  eeastituted,  is  oum  - 
tereHsw.  Thus,  a  deeiaen,  either  by  a  justice  that 
h»  was  inithe  counniaaian,  or  bgr  any  arbitrator  under 
a  etatnte  that  he  was  Atdy  sppoikitMl,  or  by  a  sheriff 
that  a  valid  writ  of  Iriai  had  isoied  to  him,  might  he 
shewn  by  sffidavH  tar  fa*  nntna.-  In-  the  pnawi  case 
the  jastaeee  JHe>in  the  latBDeef  two  arintntony  the 
referenie  beii^r  eMlditionkdf  djMm  the  &st  arbitratoie 
ntgieetiog'or  uiulttisig  to  Award;  and  tih^r  deotsi«%. 
that  tfaiscondMon  enadid,  is  a  dasinan  upon.  «m  of  the 
prdiminarias  nceeasaiT-  Sn  eanetitntingthem  a  kwAil 
trib«Mi1  ibrxthtsaiettee. '  It  is^  thevcfiwe*  not  conclu- 
sevej  within  the  B«ininp]e>kU  doawin  Bef^- Btlkm, 
(1  Q.iBil809  «  JuikllM),  btrt  faU&withiii  the  latter  o£' 
tlieitwolitnitatienaef  it:tberemiilMtaedi  '  . 

The  4rst  liinilatlon  is^ '  whenav  onithe 'preeeedinga' 
leadfaig  tathe^adjudkation, -ttiWanief  thie  jnibdiotaoa 
sneao*,  a  deoiiaieBv  aaeiaiMJig.jnriafatkp,  is  of  no  a.Tail. 
Ofthiii  fVldA  v.<Siuh  (6  Unt^aM)  is  aiteocampk;  in 
which  ease  tike  jusisdiotien  to  order  the  stofiping  «p  aS 
an  aid  Mghmar;  after  hmtg  .dinrlad-  and  •tovie^  de» 
pended  open  the  esttiaXg'oee  ofiA'nei'liii  Uep  of'ttie  tAi. 
one^  aaditai^iwaued'tintaiDiiee'iv^'hadbetasetont, 
but  an  eldnvqrhdd  heilD>widdned  m  dtfieMnt  perta. 
TbSB  {aetvasapparailt  Aaom  tbeipvecedingathen»eh«a^ 
as  napB'isBreanBeiudtofeneh  tmer^  and  the  oral  eei- 
dame- ftr  iba  dafendantnenU)  do^fMcisetban-ext^idn- 
and  q>piy>thwape. '  Xhaindsinentinaat  thai  the  nan* 
^istrateBcoald<ne*inl&ke;'UMiMdtniigof'«n  eU  wHgR 
in  <t)arts  a>eBtting  anf<  trf  4  BewnBnyv-bgretatlBg.it  to 
be  ■  aof  in  tbwr  adjtidicati<m  andtordeit    "  < 

Hie  steanddin^atieft  is^^^whoMtlaecfaaave  is  naUv 
inaaffimenti.bntiistmiaitatadin-dBtwiagiap^we  proeee»> 
ing^i  BD  i  thati  they,  rapear  >Mgn^  tin '  snob  ease :  it  Is; 
cdmpetent  .tai<ihadBftsidArt>to  aheit-  by  agdairit  what. 
the.resI'chaigB.was;  land'tfiihat  BhcwB.tJI{atithematf»>. 
tsato  oogbt  nevee-to  hane  Iwmnitbeiinquuy,  Urn  4mhf 
isite^faiqeasHedJ '>'<:'<.'r  •  "V  1. 

iW«httte,itiieraibTef'in  tha  praaeh^mse^finwd  itour 
dvtyvtei^inqaive,  whausr  th*>B<nMnnnt"m  ithe<«rtov' 
rtfcMoUDgi4b4vn<gIeetendiifefiudl  df;tfettJ4rhitmt«rata<w 
make  an  award,  was  true.  -  The  admitted  fiwta  are,  that 
achi^atois  wen  dt^jF.atm^Qted, 'and 'that  tte  parties- 
nttended  before  them,  and  Uiat  an  Ustawent,  MUfert«> 
iiy  to  be  an  awaid,  wm  made.  The  diipntea  &ct 


Digitized  by  Google 


iriMtlwr  fhe  vbltanton  xefued  wnofffiilly  to  Imu  Bnjr 
ariiUBte  -wt  the  part  »f  tixe  eorapUinaat ;  and«fointof 
law  arises,  wheuMr,  if  thii  be  «o,  tb«  inatrBiaeat  wa« 
■a  Amrd.  As  to  the  &ct,  the  affidavit*  on  behalf  of  th« 
emplaiHat  eontoiK  snffideat  to  ahew  that  the  justkM 
nwr  have  been  well  wamBtod  ineeiMdBrtiigitycoved; 
ana  we  ptenime  that  thay  wese  right,  as  this  ii  not  an 
^peal  £ram  them.  TWa  the  poini  sriMS,  did  this  fact 
warrant  the  ilateaeiitootitMiiedia  the  ordnt  In  ether 
words,  doeetha  order  ottneotly  itate  the  Ii^  ^bet  of 
Ibe  &att 

The  10  Goo.  4,  o.  69,  S7,  esaota,  that  aa  award 
made  acoardlng  to  the  pvraortuid  mwiing  of  the 
nilai  of  the  aomety  ehsU  be  wuil  ud  binding.  The 
rale  of  tiw  locie^  In  ^sestioB  rdating  to  arbAtiaUon 
deelaM  that  the  arUttatece  ahaU  hear  endenee  on  both 
■idea,  aad  thdr  deeUon,  binding  tOi  all  parties,  dull  b« 
fijuiL  Upon  this  statement  tluve  i»  .good  tMBon  ler 
laying  that  arbitnton,  who  nfoaad  to  bear  the  evi- 
dniee  of  one  aide,  did  not  mal^  an  award  aaoer^og  to 
tiie  tme  mcaniag  of  tha  nlai  of  tihaaeciely,  and  tbere- 
ioEB  did  not  make  an  awaed  final  aad  Inlying  within 
the  terms  and  intention  of  tfie  lOGooh-^  a  Ji6,a.27. 

Tbe4  &  6  Will. 4,  o.40,  a. 7>ginng  jorisdieticai  to 
file  jnstiees  in  ease  of  the  n^eet  or  refoaal  of  the  achi- 
tratois  to  nudce  an  award,  recites  the  10  Gm,  4»  c  fi6|, 
B.  27,  and  intends  an  atward  final  aod  binding  withia 
the  meaiung  of  that  atatalttb  It  aeens  to  follow,  that 
the  nutiees  have  jariadtotiota  where  the  award  is  nott, 
j»  tus  aenae,  final  sad  blading ;  and  we  have  tberefore 
ceoM  to  tiha  ooneluiioa,  that  tli^.had  ^posdictitta  in 
tha  oaae  sow  heftwe  v0m 

Another  qiiBStfan  ani^  wJutlitt  the  justiees  f>r  the 
county  had  jniiidletiM,  it  bMs^  allied,,  that  the  mat- 
ter in  diftunice  nose  entiidy  within  the  jariadietioB 
of  tha  baaoagh4i(  Leisds.;  bolaltlMng^  Uwmeetinnaf 
the  society  are  at  Leedst  end  the  flKpaluon  tmik  place 
tittra,  itappaam  thai  the  socitty  is  netlenUiy  aonfined 
to  the  bormufah  liembera  inay  reside  out  of  bo> 
tough,  and  tlio  aot  which  led  to  the  expulsion  took 
plaee  ontof  the  boroagb,  and  the  os^ire  of  that  act 
was  really  the  matter  indifference;  tharefbie  the  qae»- 
tiou  mast  be  aaswaied  ia  tha  affinnatiT^  the  matter  ia 
idUfannae  not  having  aiisan  antinfy  witldn  tiieiberou^ 
of  Leeds:  aid  the  nda  fiir>qnash«g  the  <aderof  in»- 
tloee  mat  U  iimhmged.~B^.dlil3mryti, 

MICHAELMAS  TBAH. 
Fbhehan,  Adminiatratiix,  v.  Steogbl.— iVov.  6. 
A  JOeadf  nom  m  Enthmee  ^  PM«tif  u^fZsr  a  Jwigft 
Oritr^  Tuid  on  Intm-Uimition  in  a  mattruU  Part,  toascA 
WMttcfoHeed  ta  thd  Attutatim:—l{M,  that  Do- 
/miant  umprecUiiad  fr<B9ifibspfUmg^ihaith4  JuttrU- 
MdtWN  aiouM  he  fhewn  t9  Aoat  iem  wmin  b^fitn  tie 
jEMeMim<iftkeJ)eefU 

CovcflMnt.^ — The  deelamtiaii  stated  a  moitgage-^eo^ 
in  1813,  fw  a  term  of  yeaoj  tmda.traasbrofthe.inort- 
nge  term  by  deed,  datadthe  SthAagaatylSSS^to  the 
arteatata  «(  the  pUnlifl^  vfaiekeonteined  a.pioidsa  for 
TBeating  the  deed  on  pyassnt  of  ikm  ssiniHpal  monsy 
and  tatnest^  anda  po,4w  of  sale.  ■  Maajnon  estfiwbam. 
Oa  the  trial, before  WUde,'CkJ.V*t  theSnmmuAasiaes 
fox  SnSbUc,  i^Km  the  latter  dted  bein^  prodaoad  and  pat 
in  evidence  by  the  plBiati^midei'Bi^^a^»)Order,.tMse 
^pesffod  ta  be  aa  fintsclitaeaii(m  ia  tbei  Mhnius  doasa; 
•^**  It  ia  hanby  ibrther  aneed  and;  dadan^  that  E 
dial]  be  lawfal  for  the  ^aid  John  Major  Fc^emaa,  his 
hcua,  exeenjiorB,  mid  a^ndniatratorsy^  on  assig^by  and 
with  and  oat  ' of  the  sioney  to  adae  fiaai  saohaaloor 
miet  as  afisvcMid^'in  the  fiiai  plaee  to  paijr  tit  Mam.  {aJi 
Booh  oostaand  BXpairiesaariMLUibeiiBcaMiittOisnidi  aia 
or  sales;  and  in  the  next  place  to  retain]  and  sati^jr 
fhareoat  to .  Imnsdf  or  tfc«hsslv«  thd  eatA  ulaaipal  anm 
U 400L, aadallSntewrt  thsnas^  a*4  aB-oMBjOceatioaad 


by  tin  voa-pqrnwt  thwrrif :  wifl  nr  mA  jqi 
t&ereof,thMi  to  pay  the  admudatntnaoruripiiaMt 
of  hif  penenal  estate."  weeds  ktnn  Wte 
had  bent  iawrtad  by  .inteitioesliea  in  «  difeaatrhat 
writing  from  that  of  tha  deed:^the  attaiUtisa«Bli 
the  usual  fo^,  and  did  aot  iietieft  the  "*^~-tiis. 
One  ^  the  attgrtiogwitnnsDeo,  who  aasatMa  tte 
office  of  the  plaintiff's  attorn^,  ia  .which  tk  4eil  W 
been  prepared,  was  called  bytAeidiiBti^bstmUw 
noaaooaptof  theinterUoMtiDa.  ItmaeaBtema 
the  defendant,  that  then  had  besnaaitontiaBiittB 
deed  Bubeeqneat  to  its  ezecution».wba«b;  tke  Mia 
made  void.  The  Lord  Chief  Jwtise  OTmoUttoW 
jectioD^  bnt  naerrad  leave  to  the  daffuidut  UMmt* 
enter  a  BOB^t»  and  a  aerdi«t.was  antuad  {K.4»ihb> 
UfffiwdSM,  . 

iV.  Pmbm  nam  vtond  aaoordiBe:ty.^It  s*«mm 
pwik»  tpi  votic0  in  tha  atteetattoa  u  inteTwallw 
madfr  la. the  4e9d  b«fi«e.«»cntioB,  ^OMni^ 
It  U  not  neMBSHiy  to  do  sfh  :Withmm,irAtH 
the  effect  «f  tha  adoisdon.  oader  A»  ja^'s>«iia 
that  the  deed  ia  admitted  to  be  eqnxct  mbmrni 
to  have  been  ^r^tea  aa'  it  .fvrgattB  to  aiaiiiK 
exoeptiona  as  to  other  viattaia  coniiitfnt  «itt  im\ 
The  plainUff  had.  (ma;o^.  thei:attaitiDg  aitnimi  h 
cfMut,  and  therQfere  must .  have  been  ,«mB  <f  Ika 
point.  lErle,  J.^A  pMy  baa  a  ri^t  tp  imttfli 
deed  before- adawsawn  j  and  tha  ytt^lkd  fte  watssa 
is  to  B^mii  the  deed  in  (he  state  )a  whilb  it  U«  mj 
The  interlineation  ailght  hara  lam  auM  *r  * 
admisBiao. 

CousamW  J.*-r!Eba  doed  beiiip:  |«t ia atet 
judge's  ordain,  the  eommoB  fenngtrat  itttenw* 
Ccmt^  the  ofe^tio^  iqaisfced  on  muiit  belibtttob 
waived.  XheoltfaetoCthaadmwNAnistitAiMam 
the  harden  of  bt&giiw  the  atteatiur  witaait*th»tml- 
Whena«iM»nna»j«4Bts«B  oat,  Qelllng 
admit  a  deed^  ne,  haaa  r^bt  to  inepeotitMfonwNMi 
Is  mada^  fat  the snrpeae  of  seeing  wJuthe;  ti****^ 
gve«AdCi«i«wtiBg;ihAotder»  Uhoeeesiaiima 
tion  in  a  material  part  of  it — and  the  part  o£tlsida4M 
whioh  the  inteldiMfttioa  appeara  nnqoe>tiaailil7a*~ 
hedionld  notaeoade  tothe  making  otJfNorfa.*"* 
notice  of  th»  interliaeatiaa,  h»  ftd>iawHy 
oppose  the  mj^ing  of  ^aiwdat'  bBqeosib*»«*tirt 
that  tfafi«ppasit».pa«ty  wanUHgroathesiniaMSiid 

aot  bring  wgr  witness  to  oBvie  that  the  iotm»^ 
wasthereaitbeAibMfftf'tW^aiieaaliffioftliadMM* 
caaaoi  afterwaads  «bj«et<*a  Aedeed oaeetoenttftt 
itttertittaation*.  ^ ,  We-  mnA  ipnswina  that  tbs  dtamiM 
acted  Ujpon  the  right  wtuoh ha  had  te.iiMpaBt 

WmmvAM,  J.— I  an  of  opinma  that  tht  «»■ 
Was  ptadikded  byth»admiMiaa.fasaB.diB9atbigttettt* 
deed  was  writtw  at  the  tkae-of  ite  «Mti(D,MitT» 
ported  torbei..  ,Ualea»  this  waeiwa,  «U  ibe  UMm 
nianoiaadiiehi  my  bother  Gekiidgt  pebli«til«4F 
arise. 

SaiM,  J.y  cMtcaSDod^jRaJe  r^fitMd. 

couEy.OiE'..qomioK  pijiiash^"*.^"^ 

The  :PUh«r  of  iu^  ^JmrntiteiMi  vhAte^if^ 
*<wiW,  «^*^/  oliftw*  pnm^ 

for  g^rUf^m^Ul^Eimef»,loh^f^^ 
'  **  whidi  laini  wSl  U  st^teient » tt^  JT-tSi 

hrittffituf  vp  jfoitr  (Mild  ia^rcperijr,  I  ^ 
Altotoanee  ^        but  7  <wa' '"^ 
jBkld,th<a,  th4S  Ch&S  having  h&A,  "" 

•.U(d»snwn,C.J..w--»--'>--«**''* 
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iidflTBtion  apparent  in  ths  lettax  fa  the  ynmim  to  pay 
the  annuity  J  the  pronuae  bain^  by  the  bther  of.ui:  ille- 
gttimata  child,  on  whom  eertain  m wal  datiea  feoted,  and 
nfpud  being  had  to  whtmt  the  party  was  that  the  dkh 
niiae  waa  made,  and  hownach  stronger  the  case  is  wan 
ia  asnalwith  reepeet  to  the  consideration  fbran'«rdi> 
■aiy  gnarautie.  It  seema  to-  mt  that  object  the 
Vritar  of  tha  letter  had  waa  to  soppert  hk  duld,  and 
to  prataet  himadf  &>m  beiw  campelled  to  nuntain 
as  well  aa  to  obtun  proteenon  for  aatfaw  of  the 
^il^  And  al^ugji  «n»auuwt  fwget  that  ths  biotker 
liad  lived  wiUi  him,  sad  that  eertttin  feduigi  of  ■qfazd 
for  her  might  inflaeaee  hhft'  in  making  the  laUowaao^ 
^1 1  look  upon  it,  th«t  the  moving  object  of  the  ktter 
wasto  aiakeaprovinoftfoEthoiduid.  Supposev  then*  the 
letter  had  beenwritteptaaatnmger— oM'whowos.hotin 
-any  way  bound  to  maintain -the  «hiid»san^y,  if  sneh 
panoB  aoted  apon  it,  and  tbe  ehiid  wae  by^tut^  penon 
properly  brought  up,  thaismdd  hare  hem  aa  adequate 
eeuideration  for  tot  ptomiat.  It  is  immaiUe,  in  sneh 
a  case  as  tlie  present,  tOJiaeasare  predsely  the  *dsq«a^ 
of  the  conuderation  the  parhr  (who  is  the  firi^rof  «■ 
Ulegitimato  child)  eaoeiVea  nviiisdiaiginff  A^^h  indral 
duty.  I  agree  with  the  jMntiff's  coaiudi,  thiat»  ra  «oii- 
Atmfng  this  lettetvone-imutaot  look  dasely  to  thecol* 
looation,  bttt  mast  talm  th»  whole  tif  the  docammt 
together,  in  order  to  gathartfae  intsntioB.  Moaaim^ff 
I  find,  in  the  cowse  mi  tfao  letteiV  ^  ^  tbjtct  of  the 
vriter  is  to  brine  op  hia  child  ia  a  propar'annner;  for 
be  says,  "  As  I  always  promised  that  you  and  y«mAuld 
ahoQid  never  want,  I  wjll  allow  100^  a  year  fbr  yenr  life 

«Bd  little  Emma's  which,''  he  s^    I  think 

will  be  aafiicient  to  keep  vom  in  gteat  comfort."  The 
word  you"  Uiare,  after  th^  writM  bad  jnst'pvsTioasly 
eaid  "you  and  yoar  chfld,"  refers,  I  t^nk,  to  both  the 
nolhwandiihUd ;  imd  I  thottfisre  cannot  aay  that  he 
hm  neasnrcd  hss  allonanca  hv  any  feeliags  w^ioh  he 
JBW  Iwva  had  far  the' Bodieii^  Mt  that  hia  objaot  waa  a 
Tstnabla  od»— that  iate  aay,  ta  neat  on  tiie  micUher  the 
Mspmnbility  of  Ihu^qk  w  hia  ehlU.  He  says  a&erv 
.wiudsi  "  Of  cotuac,  i£  1  bsaa  of.  jioar  bdnnvg  or 
Isin^Dg  up  your  <Aild  im[lroperly,  I  waU  stap  the 
aUowancetoyoo."'  Thai^niieaits^*'notthat  Jii»lBathc 
aUowaaoo  with  any  iBtantida  of  diBcoBtlnnangLity  bat 
that  if  it  toros  out  that  the  ^Id  isi  not  pmpaiy 
brought  up,  then  I  wiU  disoootimw  it.*'  I  iherefom 
Aai<K  opim(m,.iqKm  the  whole  eaas,  that  if  tbe  pbda- 
tiff's  condnet  has  been  .proper,  and  ihe  has  pruparly 
jnaiatained  the  child,  there  naa  been  a  good  eonsideiai- 
tion,  and  snffiuent  to  bind  tbe  defendant.  < 

Bf  Axru,  J.-^  Mn  a(  the  tAae  opudeki.  Diis  is  a 
JBOtioD  fat  a  nouuit.  Tbe  Momise  in  difrdedandion 
if,  thftt  Bobeat  Gaegmy  and  faia  eKec*tUB  weidd  pay 
jto  the  pUntiff  IDOJL  a^a»;  and  the  fiuitidecatlOB  for 
it  is,  that  the  pUntifir  woald  properiy  aaalntun  a  eet>- 
taia child— &tIeast,t^98tiMSQbBtancaof it.  Thena 
iettar  is  imdaced  in  support  ai  this  pnmisei  by  which 
the  testator,  Bobeit  Grwory,  pramiees  toaUow  lOOf.  a 
year  for  the  pLuiitiff*s  li&  and  that  of  little  Krama ;  and 
there  ia  no  doubt  that  this  letter  prora.the  propiise. 
:Tfae  letter  also  eays^  *^Of  eonne,  if  I  Iwar  of  your  b«- 
^ving  or  bringing  up  yonc  dUld  improperly,  i  wUl 
atop  the  allowance  to  yo«."  It  is  dear  that  the  foiroer 
part  of  the  letter  was  toindimetlw  plaintiff  to  nntntain 
tbe  child;  and  what  ia^meant  by  the  eKpmnon,  "if 
you  do  not  bring  up  the .  «hi1d  property,  I  will  steo  the 
allowance,"  is  tms— that  if  yo  u  maintai  n  the  <Aiia  in  a 
propev  manner^  tbsn,  iriian  yos  bam  sa  d<me,  I  wiU]^ 
ym  a  certain  awn  of  moHyi**  It  ia  cantended  on  the 
jiart  of  the  defendant,  that  by  this  extnesdon  it  wns 
meant,  that  if  you  (the  pluntiffj  wiiLl>  bring  up  ihe 
.  flhild  properly,  tlmiv  if  I  {the  writer)  i^eaae,  I  wiU  make 
(thealiowanoe;  but  ifyoudo  not  so  bring  i^  tbeabild, 
,  tiieB  l.will  stop  it."  .  That*  I  think,  is  Dot  tha^ntsn- 
Jvg^thA  letter.  XhiaJs  ti»  «aasjaC  as  taaei^,  oo*- 


nderation,  and  I  think  it  waa  intsadedtiHtfttMiv 
should  then  pay.  There  may  not  be  bmoiycattMt 
on  the  ]nrtof  tlie^aiirtiff  campriliag  htriaaaMaa 
theohiu;  bntif  sbedoeaaD  WDp«^iaaiatnBit,te 
Ui  waa  always  the  inlentiMi  that  jtihotddWiufiifat 
the  writ»p«f  the  letter  HiD.p^  the^ViM.  Ithok 
fore  am  of  ophiian  lhat-  tbe  «ule  jbt  a  acnit  imii 
beAacharged. 

Witu«ilB,J^3%ar0  ia  na-  douU  satfrdH)nBM 
ia  the  deslaintiaa  betng'.'good;  neithar  it  ttn 
dimb^>MDndly,<that  ttuiteatatra  jsmaamiMm» 
immgm  iha  plaintiff.  bcM^hi  «p  fbi  chibLfnfwk  -il 
is  ecruUy  clear  .that -81^  a'  pcsmist  iivUittjtbi 
founded  on  the  con^der^tion  to  bring  op  tlicaiU:* 
it  is  alto  'clear  that  such  promise  Is  noi  viB^  if 
be  founded  on,  ,the  bygone  consiikntint.  l^'-^flt-. 
tion,  tjneirfpre,  depends  on  Iheconstrictiontobipit 
upoti  ifbis^ letter;  and  I  aih  Very.^Iad  fb^^ii^I^tBi 
my  Brother  Maule  can  coostrne  tt  in  Ur  «mt,  tbA 
the  promise  is  foiindeff  ^on  the  con^dentton  Uat  tbe 
plaintiffstoul  J  properly  l)i4ng  up  the  chill  I,fi»B7 
part,  thodgfat  thatlt,wa4,9n^a,rolaptu7iiaderti]c« 
to  pay  a  bounty ;  but,  as  myl^uiMbnrt&BiKa 
distewtoinaioa,  I  saa  g^  tfaktitfaapMriBl:!* 
aUe  to^  retain  her  Tsa^cfc.  >/..•-'■ 

TAUDuaa,  J.,  haviBg  faecB  «ligagtd  ss  Milid  in  thi 
eaose,  daeUsed gtfing aiqr '•jAmtd^  iMiMiKtA 


€OVKT  OF  KXCHSQ0Ktw4f«)iulalifH 

/»  r*  Wn-us  (a  Bantrupt).— iVbf.  K. 

XMr  «Ae  AMn^M^eC, «  ^  ^^o- IB/a  M"* 

aiUas-mDeU,  and  itJtJ^^tiiiiAm* 
DAt  rfae  ea-a  CttaimmM.  '  _. 

.^.'loMAr  ■(«»  ir«of  >ea»  A,  JW^^^S* 

.  CBsi*4teia-.ffM>toSMaf^)«9r^biitrfww 
a  Am  itew  IctariairaMtal  Ah  tmimJmmim 

dedartd  wider  tUher.  71U  ■  Bm^Mmitf  imj»- 
ktmcm^imdwimiamiugm^id-^if$li,**1j^ 

•  FiatmgainA-Gi  "  ■  ■■  ■  < 

TM*  Vah  *  ftnirfd  case  *«pt'  by  KfifcKt  B«r«,7Xj 
forthe'(ipin?on  df  this  CiWrti  itxA  Hie  sl*arfiB 
Term,  oS  th&  26th  April.  ■       nittrrt  eTtfte 
fttllyaptieflrtltitheindgmnit,'  '  ' 

MaH^  lieard-foAhb  cre«t(y«  st^fti^^tt  F»» 
tgaHst  the  e^te  of  th«  bAtikrapt,  aild 

^ramMfrfDr  the  assignees. 

The  judgment  of  the  Court  was  now  Wltwwljf  , 

Poti&c£  C.  B.— In  l»iiftette'^8hhH  ceHHSr*''^" 


•  tM  ft  Clfco.  4,  c.  16,  has  been  r«eiWtr&««<»2; 
J»  ft  M  Vfct.  e.  1«6,  pMsed  «lo  iBWod  tod 

l*w«TehHnt»H*i4mptti"  birt«iepi«*^«™'|2 

■Utate ire  re-enacted  in  the  177th  sectkm of 

is  u  follew*t— *•  If  «ty  benkrept  ibdl;  b^H*  !"'*t'r 

the  fiat  or  tke:  filing  o{b  fstttkia.ftr  a4jiilii<iH-W 

rtipt^,  h»Te  coalnoled  mj  debt  psy^  fps" 

whtdi  aheU  not  ban  htppMwd  be(eteth»»H>>>«"  "<*fV 

the  fiUng  ofnwh  petltioo,  the  p«r«o»with«h»i 

been  contracted  amr>    be  think  Jit,  tpplf  to  »e  ^ 

a  TBlue  noon  snfli  debt,  #nd  the  orart  U  bwAj  f«l«^ 

cerUip  the  vMoe  thereof,  and  to  admit  »di  P"*" 

tbe  amount  so  a«oert«ned  iind,  to  recetT* 

or  if  such  value  aball  not  be  ad  A«cert»te«!  Wbn 

genqr  ithsn  have  bsppeped,  then  wA  P«*««  ""^[^d  ■* 

eonttonnev  shall  htve  bat>t>eoed,  prt«  » "^{^  Z^  m. 

debt,  end  reMve  4MdMd8  wiib  Ito  etbtf  vmt^*""^ 

torblag  anr  fittver  divUenas  \  sMtidsd'      P*""  ■  ^ 

iiteasBeb^ebtMsboiMvaBied^MtlBeafiaF^""**^ 

;bpBa«hMhtBptMlnitML'1  nu 


Digitized  by 


Google 


Iktv  thtt  ViWJOhaMdlor-tliat  Jowph  BMMk  &  Co. 
IH  Mditled  to  prOT«  agdi^  tht  artate  of  WHlkm'  WU- 
1^  the  baokrapt,  in  n^ieci  of  llbm  goarantie  art  forth ; 
m  v«  mocBcd  to  ^taie  ovr  leasoiu  fw  tiiat  opiidoii. 
a''9%0  nets  of  ease  nico— aiy  to  laiae  tha-qaartion 
Mver^hfew;  i»MliRh,  1847, MtaBra.WUkU8& firans 
iii^t  nma  voab  of  Jeaeph  Bnwk  &  Co.  for  about 
IK8^,  payable  bj  -tbe  buyers*  acceptaaea '  afi  tag:ht 
IMtfas  bom  tfao  ISth  followidg.  Jiweab  Brook 
|iCo^  bafoia  the  tale  waa  oomplatedyraqnin*  aome 
■lifgr  or jraarantie,  and  to  iadace  them  to  aaka  tbo 
Mr^,  Wittiaiu  WiUiB,  tha  baakrtapt,  in  oomideiatiM 
ifabsperaenk^  aigned  tha  foUawng  goavaMtiat^' 

**  G«iitleineir» — In  consideration  of  one  per  cent.  I 
feeby  guarantee  the  due  and  correct  payment  of  half 
Vifi  amount  of  136  bales  wool  aold  ioMeasia.  Wilkiiu 
S,£vaiw  of  Trowbridge,  as  par  oontract  pif  Mr.  J|L  Pol- 

^B,  dated  the  18th  jjut.   

,    **  I  remain, wntlemen, 
1  "  Yonn  moat  obedi^ty 

»  TrowbiWg?,  Mawh  19, 1847.V , , 

Bpoatkii  gnarantie  bahig  the  woob  vne  deSf 
rned,  and  Joseph  Brook  &  Co;  draw  on  the  buyers  for 
tt*  pnoe  oftha  'wool;  Tha  UU  of  aaehaa^  waa  duly  ac- 
<4(<id  and  'waa  psyaUa  on^  th^^  ftlat^tauanv  A 
m  ia  bankmptey  duly  iss^  ^gabiat  WiUuna  &  ETans 
ea  Ihe  26th  Od»ber,  184V,  and  no  dii^dend  haa  yet  been 
Pjtt  tr  dacland  undaranch  fiati  A  ttumi  timM  bnAne 
iU^  Tic  on  Uta  22pd  October,  1847|  9,  fiat  in  bank- 
tnptcjr  was  duly  issued  fwalnst  William  Willib,  and  no 
^ridend  baa  ytfb  beeu  dacland  ^der  aiteh  -iat; 

Tbaiunofaxcllann  wai4a^|iiiaaantadfor  ^yAaAt. 
vtadi^oBduied,  anaatiU  MHuuna  whaUy  wapaid;  and 
tbt^aMtkmip,  whathar  tlie  djtim  tapon,  *atk  »  nianutie 
iiproveable  under  the  fiat.aguaai  wUlian  Wiilia^un- 
fotfab6€«r.4,  o.l<,  8.  fift— the  baAknipt<9  of  WUr 
ioiWiUialiaTiDgooeunaid  bafora  any  daisaw  demand 
dUaccottU  ariaft^n  tkagvamlie— «ad  waalwof  <mi- 
^.thai  it  is  pTOvaaUe,  netwUbBtanititfg  tha  fesfr  ifaat 
Mdaiia  or  Pentad  fiadar  tha  goaxaatia  asiflted  at  tfae 
HtaeofthafaaakAptkty. 

-  Zbe  ^oaNiOB  Uma  vgm  thia*  wKelbar^tha  aliim 
iin%  «uC  ofBaob  a  gwuntie  is  tft.WadAddaiad  aa  a 

*|debt  pajnble  upon  a  contingency"  WttlUn  the^aaan- 
tl^ Mtb  »wJpon,  ififecr^.^  «r  j»  » mv^- "^«»- 
(out^iRg  (as  tlw  poiaaq  is}  in  davageis,  like  a 
jfionfse  to  indeipnify,       therefore  net  tba  mbiect  of 
proof  under  a  fiat  in  banki;nptcy, ,  The  question  m  aop 
shuksi^^ajx^ady  been  the  taty^otgf.inlicl).  legal 
^Kdsdon  and  not  of  uniform  deci^on.  Xt  ia  necessary 
t^urefore  to  advert  tio  Boma.of  the  cAfes^  asd  eij^eci^y 
to^r^tfnaa.  - 

.■  lji£z parte. 4(![n^t  4Cowp.,*60)»  Vfiftkrppt 
«d  eauanteed  the  due  paj^ment  irf  a  promiaaory-note 
^AdidDot.bepome  due  uU^t«;ii  the,cQmipnumop,^e 
woi  waahelffl  not  {toveobl^  Xord  Ua^Bfield  holdiiig 
fto  be  a  mare  ooUalaral  undertaking  to  p^  if  another 

BisoBly  bgr-atatute  thata^uiaailry-notoorbiUof 
^aaga(foa  ffffarthe  eooakiiarfonori.fial)  iawav»- 
agriwt  a  par^  to  itj  tiia  qaaatmi  a,  wfeekber 

'>  ptMcm  who  gaavaintees  a  bUl  ofl  tfxolunige  0r  promis- 
.*ttr-iiote  whtch  is  not  dlshonotrred  till  afte^  1^  biinle- 
Jplcy,  is  ntrt  no*  by  Tirtm  of  the  iWWi  aectibn  of  the 
0  Geo.  4,  c.  18,  ih  the  same  sttuatfiin  as  to  a  pioof  as 
we  party  to  the  bill  or  npte  waa  before  that  statute. 

MM  Eldon  tliat  where  a  bankrupt  had  guaranteed  the 
■^jniant  of  monay  lent  to  one  WiUiam  WUliama  <m 
yinoath*a  noUoe  bein^  nvan,  and  tiie  notice  had  not 
^ginu  tlM  IttArajMqr,  no  hdoT -could  be 
w  Ar  miatfifmck  aoNw— thaMT  hAamKtmHitgmt 


ifemaybainforred  that  had  tfaaoasaoccunad  aftvth^ 
statute  Lord  ffldon  "wowld  have  admitted  tiie  prool 

In  BoftwM  T.  JVmA  (8  B.  &  C.  146)  it  was  held  tha;t 
a  demand  tor  goods  baipdned  and  sdd  to  a  bankrupt 
deUvecabla  at  a  6itera  day  (after  the  hankroptoy)  and 
not  accepted  in  eonBeqnence  ot  it,  is  net  provaable  as  » 
oontingent  debt-^  ut»  gtnand  Uial  the  claim  would 
be  not  for  the  piioa  of  the  goada  bat  for  dam^ea  for  not 
accepting  tbem,  whidi  beuf  naliqaidated  not  be 
the  subject  «f  a  proof. 

In  AMood  T.  Patiridffe  (4  Bing.  209)  a  policy  df 
bMitrance  waa  anigned  aa  a  security,  and  tha  oanldrnptt 
aa  surety  for  the  debtor  oarrenantod  that  tfaa  debtor 
ahoold  dnh*  pay  the  premium,  and  aa  action  waa 
brouf^  aganat  die  baBkrapt  for  the  premium  idiidi 
the  pBkoMS^  tiw  aaai^oeaa  of  tke  policy,  mid  afier  the- 
bankruptcy;  a  qaeiti<ai  amae  whether  tliia  claim  wae 
barred  by  the  eertifieato,  and  it  was  heM  that  it  wai 
not,  on  the  grooad  that;  ll  w«anata«M<  but  a  claim  to 
imUqttiddlMtdMmagtg  i*hi^  eould  not  be  prored  under 
tiie  conunimiini,  ud  to  whiek  therefore  toe  certificate 
was  no  bar. 

In  Eg  fane  T,  l%UMpmi:  In  n  WyaU  md  ffmry 
TkompKM,  (Ment.  &  B.  £18— Nor.  1833),  it  was  de- 
cided by  the  Cenrt  of  Beriew,  coniiatin|$  of  the  Chief 
Judge  Erskine,  6ir  J.  Cnna,  and  3tr  O.  Rose,  that  if 
the  aairatrlbr  aaiannity  DanmiBmt  to  p^  theannniW^ 
on  defintlt  lawk  V  ff^ntin;  and  tke  awrety  haooau 
bankrut  before  dtfimtt,  tbeTaine  of  tlie  annnity  la  not 
inoveme  aa-  a  oontidgat  diAL  Thia  war  decoded  on 
the  ground  that  thara  was  not  aiqr  dA  doe  at  Oie  time 
of  toe  eoveuMit^  and  the  Court  af^ieara  to  distinguiab 
an -annuity  from  other  caaaa-vrtMee  there  is  already  is 
exiatenea  an  actnal  debt  oni^le  of  being  guaranteed. 

In  Sk  parU  Jfyirt  md'  oaar$:  In  tta  Matter  of 
Sudalt,  (Mont.  &  B.  228),  the  Covrt  of  Renew,  con- 
aiating  of  the  sane  ^dglu,  bad  previously  (January^ 
1832)  daolded  a  oase  not  distingaishable  from  the  pre* 
aant.  Henry  SudeH  had  gouanteed  to  Myers,  EwwMt, 
&  Co.  a  oertsin  aeuraatt  na.  12,000JL,  in  oondderation 
of  and  Tbnnas  SodeU  leiiw  ^owed  to  draw  oD^ 
Myert,  Banrt,  &  Co.  Lyae  aid  Thomaa  Sadell  «»• 
eardiiiriy  drew- on  Myei%Bwait(  &  Co.,  who  aoeepted 
tiMblUaoatbefoUhof  the  gnaiantte.  HenrySodett 
became  famkmpt  before  some  of  the  bills  Were  pvy^ 
Ma.  Hyeia;  Bwnt,  &  Co.  p^d  their  aoceptanoea,  aM 
then  dwded'to  prere  under  Henry  SudeU'a  oommte^ 
rion  thaaonk  dne  anderifae  gnaiuitie  ha  reqieot  of  stfA 
hSh.  The  eommiastonan  rqected  the  proof  and  the 
qneation  came  befoao'tlie  Cooitof  Renew  on  an  Appeal 
mm  ttnir  deoiuon.  ■  AH  As  iudgas  were  olearly  of 
oinnicm'tkai  tfaeproof  onghttobeedmiUed,  and  ooeeC 
tatm  (who  had  had  great  lenerienee  in  bankruptoy^ 
Str  G.  Boae)  sakl  he  "  ncTer  knew  it  doubted  that  « 
debt  on  a  naraA^  wfaen  ^K  oontingoicy  had  hap» 
poned  cottlXbe.pmTCd/'«lcBog^nonuaievertbo«gwt 
of  objeoting  thatiaguaMtntie  yrm  net  a  debt,  but  thfr 
diffionliy  waa  aa  tvake  bfiBg  a  contingent.*' 

In MBwrnHrSit G,  Mmaidli  Jk  ire  Feni  (Mont,  ft B. 
242;  SIMe.drvC)m),  the€enBtaf  Renew  allowed  a. 
alaim  to  be  enteriid>  ina  aaae  wiieze  -tiu  bankrupt  hald 
'j^veli  sninflenMiity  bakid^hat  the  amooBt  of  the  ^ 
mage  bad  not  beea-aaceMained  at  the  time  of  tiM  cA^m 
to  prara.  'Subaei^qntlyvtheanioQnt  of  damage  having 
ibe^n  aseettajned,  an  appbcation  was  made  to  turn  the 
claim  iotD  an  aotnai  m>bf;  buttiie  coaunlaeienerB,  the 
lato  M^.  Herivaie,  Mr.  FonManqoe,  and  Mr.  Hohoyd,. 
rejebted  the  pioif ,  -and  gave  seriatim  ( S.  C,  1  Mont.  & 
A.  lie)  their  leanod  and  elalxirate  rsasons  far  differing, 
from  the  Qotnt  of  Rarieir,  and  inridantally  they  threw 
soittB  donbt  upon  the  taaai  of  &  jm^'JIQvm. 

Kow  in'tUaoaeavath^wto  aveiiat  csdlednpon  to 
deeUe  whether  tin  eoiwnwalonenL  and  Court  ef  Revieiv 
afteawaeds.'  (S'-Cy  i  Mtat.  &  A.  14A;  '8  Deae.  ft  C. 
UO)^Mdad  caMMlfywtth  nfoneiioe  toapNof  on  ift 
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indemaitj  bond  which  wonU  oeoaiion  not  s  Mt  hat  a 
claim  for  damafft$,  and  we  do  net  mean  to  ezpran  any 
opnion  to  the  contra^.  The  qnestion  befon  nt  is  the 
sama  »  ia  &;  parte  Mftrtj  and  m  filMl  that  can  wai 
rightly  decided,  and  that  a  claim  on  a  gnaiantie  for  a 
sura  cert&in  when  doe  is  proTeable  at  a  <wlit,  and  befoia 
it  is  doe  is  proreabld  as  a  debt  due  on  a  contii^tency.  Sx 
pmU  Mmtt  is  a  reiy  strong  authority  for  saying  that 
a  etaim  on  a  gnarantie  to  pay  a  sum  oertwn  is  a  con- 
tingent debt  and  is  theretore  proveable,  idthoo^  the 
OMitingenpy  may  not  hara  happened  benm  tha  bank- 
TDptcy. 

These  are  the  grounds  on  which  we  hare  formed  the 
opinion  which  we  propose  to  eertily  to  the  "^oe-Chan- 
cellor:  and  we  have  tbonght  it  right  to  steta  thns  pub- 
licly uie  xeasans  for  our  jtt<%ment. 

CROWN  CASES  RESERVED. 
COURT  OF  CRIMINAL  APPEAL.— Mim.Tbbk. 
Rn. «.  Smtthixs.-^  Now.  20. 

In  am  luHelment  far  ^biymy  M  U  mt 
dsrs  tkomUt  be      Avermmt  (tof  0m  Pm^  w  <m  dif- 
t0(^,  to  tu  t9  gh»  the  Comi  Jurudie^  v^kin  Ob 

UOm.Aisi  trm.4,e.m,t.24^a$itwaiMgMmt¥ 
ifyMorlsftkeCc^ftiomefthoJiidietmeia. 

The  prisottCff  was  tried,  before  Erie,  J.,  at  the  Central 
Criminal  Court.  The  fint  ooont  charged  the  priscmer 
with  having  forged  a  consent  to  act  as  next  mend  in 
Cbanoerpr.  Hie  second  count  charged  an  vttetbig  the 
same  with  intent  to  defraud  &c.  Tlie  prisoner  was 
not  shewn  to  liare  been  hi  eutto^y  till  the  time  when 
the  trial  began.  The  jaiy  found,  as  to  the  first  count, 
that  he  was  guilty  of  forgii%  but  tiat  there  toas  no 
eiridmee  of  tti  havmg  been  witfun  the  Jmitdietion  of  the 
Comt.  As  to  the  second  count,  thiey  also  found  a 
TBrdict  of  guilt)r.  The  questions  naerred  for  the  con- 
sideration of  this  Court  were — first,  was  the  prisoner 
indicted  when  be  was  tn  custody,  withiE  the  11  Qto*  4 
&  1  Will.  4,  0.66,  B.  24,  he  not  being  A«wn  to  be  hi 
custody  till  the  time  of  trialT  If  not,  b  the  uttering  a 
forged  instrument  witili  intent  to  defraud,  where  uie 
forgery  is  a  misdemeanour  at  common  law,  a  misde- 
meawmr? 

feafsrw,  Q.  C,  now  qroeazed  for  the  prisoner.— 
{Parte,  B.— This  point  has  neen  already  decided  !  In 
the  case  of  Beg.  v.  W%a^  (2  Moo.  C.  C.  186)  it  was 
decided  that  an  averment  in  the  indictment  as  to  ens- 
tody  was  necesBsry  to  g^ve  the  Court  jnristttetiott. 
{Pariet  B.— Hie  dedrion  in  that  ease*  u  erroDeonsly 
r^rtad  in  Moody's  Crown  Cases.  The  word  "w>t'* 
mmld  have  been  put  ia  before  the  word  **  necessary,"  in 
Kr.  Moody's  noto.  It  Is  a  great  pity  tiat  titore  should 
hwTB  been  such  an  erroi^  for  oroxa  an  not  teiy  CMttnon 
In  Mr.  Moody's  Reoortst.  The  case  of  Reg.  t.  VTM^ 
b  correctly  reported  in  1  Car.  &  K.  15 ;  it  was  dteided 
oa  the  antliority  of  the  case  of  Berwtdb,  one  of  the 
rebels  in  1748,  reported  in  Fosta^  (Fast.  12).]  The 
*uiy  have  not  found  the  prisMwar  gmky;  ttey  hare 
ibuiid  a  special  verdict. 
Pollock,  C.B. — They  hare  found  arerdict  of  guilty, 

*  In  tiiat  osM  it  wM  deddsd  lyaD  the  Jwlges,  OsS  if  aa 
fadietment  for  Hgwny  be  tried  at  ths  same  unm  at  nUidi 
the  bill  is  Iband,  it  wul  sofieieBtlj  sppesr  bj  tbe  csptlen  of 
the  in  ictment  Ait  tbe  osrtj  is  io  eoitod;  in  the  coootf ,  so 
aato  give  tbe  Coort  jorWiotiOD  onder  the  rtat.  9  Geo.  4,  e. 31, 
a.  22;  and  Aeve  need  not,  ia  that  caie,  be  so;  areraait  in 
Oe  indictntent  as  to  eutodr.   (1  Car.  &  K.  150). 

f  It  b  boC  jestioe  to  the  learned  reporter  to  nmsriE,  thst, 
wfafli  the  osM  of  Ay.  T.  WhOeg  w«a  decided,  tbe  dedrim  ef 
the  iadgse  wss  gifeA  priMte^f  and  aet,  as  nsdn'  Lord  Cssip- 
bdl's  £eltt  lu  open  oowt. 


i; 


with  a  memorsndnm,  nwoaarktiaiBMlhdniL 


Rk.  a.  BouuoK.— JVos.  20, 
RaOwajf  Tiehet—Ckattel-'7  4  8  ft29,«,a- 
Palee  frWaarsi- 

Ay  0/ Os  7  4  8  <^  ^  c.  291,  s.  69,  oad  Si  Js«M 
for  oftloMiM  it  ly  fabe  PnCmeat  ii  rrf-rirt.  d- 
tkot^theliehetutgUfikmnf^^MifAt 
Jemntqf, 

At  tbe  Summer  Aaiam,  bdd  bsfon  V«htini,  J., 
at  York,  the  prisoner  was  omvicted  npon  the  axtbcoat 

of  an  indictment  dunging  him  with  obtainitigfcrUe 
pretences,  from  a  sernnt  <f  tiie  Lsnestfain  mitA- 
shire  Rulway  Company,  a  railway  ticket  «f  At  bm* 
pany,  for  a  journey  from  Bradford  to  HnddsMigr 
one  oif  then*  trains.  The  count  was  si  fdlem-.-'AH 
the  jurors  aforesaid,  a^n  their  oath  Br(irQgud,l»&^ 
ther  present  that  the  said  John  Boalton,  tfUnw^Vi 
wit,  on  the  11th  day  of  Aprik  in  tbe  year  aforesaid,  mth 
force  and  arme,  at  the  pariui  aforesaid,  in  tlx  Mrntr 
aforesaid,  unlawfully,  knowingly,  utd  dtagwdr  itH 
falselypretsnd  to  one  Charles  TunMr,h(^ttiemCwl(i 
Turner,  beiue  then  and  there  a  servant  of  tlieHiilsiH 
casfaire  and  Ywkshirs  Railway  Compsoy,  tbst  i  eotui 
ticket,  which  he,  the  said  John  Boulton,  thmui  Am 
deliveicd  to  the  said  Charles  Tnmer,  «v  Ika  od 
there  a  geniune  ticket  of  the  said  compaAj,  \An 
obtained  by  him,  the  s^d  John  Boultos,  aw  fliail 
company^  mr  tbie  conveyance  of  him,  tlu  aU 
Boulton,  as  a  passenger  in  and  by  certain  estlifH  of 
the  said  company,  from  the  aaid  town  BnAii  t» 
Huddersfield  aforesaid,  <«  the  said  lltb%«fi|d; 
by  means  of  which  last-mentioned  falit  nclaw  & 
said  John  BonUon  did  then  and  there  olivMro^ 
tain  from  the  sud  Lancashire  and  YaiUin  Bb»V 
Qompas^  a  certun  chattel,  to  wi^  a  pntii  * 
the  sud  company,  authorising  the  besititbRrftoW 
thereafter  conveyed,  without  nirther  cbam«|iQWit 
in  that  behalf  by  certun  carriues  of 
pany,  on  the  aaid  11th  day  of  AprO,  from  Aeau^ 
of  Kadford  to  Huddersfield  a3^>rnaid,  the 
mentioned  ticket  being  tben  and  then  the  P"*  *^ 
chattels  of  the  said  Lcmcashire  and  Yorkihin  Bn«i9 
Company,  and  of  the  value  of  4*.,  with  mteot  IMW 
then  and  there  to  cheat  and  defraud  the  said  LuKwnt 
and  Yorkshire  Rail  war  Company  of  the  Hioe;  wb«M, 
in  truth  and  in  fact,  the  said  ticket  bo  dehfereJ  m  W 
aforesud,  by  the  said  John  Boulton,  wat  then  and  oen 
not  a  genuine  ticket  of  or  obtaiDed  ftom  the  wscM|- 
pany,  for  tbe  conveyance  of  any  person,  ai  a  puKBg*^ 
by  any  carriage  of  the  said  company,  or  M/j^jW 
whatsoever,  to  the  great  damage  and  decepti(m«  » 
sud  company,  to  the  evil  examalcof  all  othenhiw 
like  case  ol£nding,  against  the  ronn  ef  the  ititst'  a 
such  case  made  and  provide^  and  sguait  the 
our  Lady  titie  Queen,  her  crown  «id  ^'P''5^-.  .  jl 
ticket  was  in  tlu  ordinary  form  of  railway  tJckeHj? 
was  a  voucher  for  the  journey  without  farther  pa/in* 
bat  was  to  be  given  up  to  the  company attht  jo?"!' 
end.  The  prisoner  was  stopped  apoo  the  h^*°* 
finished  his  journey,  and  was  taken  into  coito^  ™ 
the  ticket  in  his  possesrion.  Tbe  quettion  for  "J 
sideration  of  this  Court  was,  whether  the  obtainiag  «« 
a  ticket  was  obtaining  a  eiMof  the  coaipuyiu 
intent  to  cheat  and  d^avd  the  ssnM^viHun  """"^ 
ingof  theactofPariiament.  The  csae  m  sot 
by  counsel.  ,  .  .  ^ 

PauooK,aB.,-4eUnnd  thejadgmtittefafCNA- 
— Wa  an  of  eptoka  Shat  obtmium  a  nulsy  tfctftjf 
a  Use  preUnca  b  obtainias  a  chaUd  hy  i^*^ 
within  tba  moaniiK  of  the  TftaGss.^c-I^'-^ 
A  ticket  whi^^aUea  a  penon  to  tanl  w 
witUat  fortlNr  alu^  «r  iviMBi  ii  ■  w** 
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td;  nd  tk«  faet  thst  it  is  given  np  at  Um  jouney's  end 
«nft  make 

Iwnt  properly  fonnd  guilty  of  obtaining  by  a  &lae  pre- 
tenoe  a  chattel  intent  to  deftand  the  nulwaj 
—ipany^— CliWirthii  ^kmmL 

JStmnayr—Anitamg  fiiraiuK~- Dishoaat  AjppnpriaHon 

A  JVafchmaiery  to  wAom  a  Wateh  vat  given  by  tke 
Owner  for  the  Purpose  of  having  it  regumed,  ditpond 
€f  the  Watch,  and  applied  the  Proceeds  to  hit  otm 
Fmpotet:~ffMy  that  tkit  was  no  Larcenff  at  tho 
Jf^aUhmaier  had  in  the  fint  Instance  obtained  the 
I*os»estion  of  the  Wateh  rightfvlfy,  and  at,  unlets  there 
was  a  taking  in  the  firtt  Instamee  Animo  fitnsndi,  no 
mbseqwnt  dishonest  dealing  with  tie  Chattel  could 
amount  to  JLareei^. 

The  prisoner  was  tried  at  the  'Worcestershu*  Quarter 
Saanons,  on  the  15th  October,  1849,  for  stealing  one 
WAtch,  Uie  property  of  Robert  Warren.  It  appeared 
IB  evidence,  that  the  proeecutor,  in  Febmary,  1848, 
met  the  prisoner,  who  was  a  watchmaker,  at  HalYem. 
Tbe  prosecutor  asked  the  prisoner  if  he  was  goiiw  as 
&f  as  the  prosecutor'B  house:  ttie  prisoner  said,  **  Yes, 
if  tbe  prosecutor  had  any  thing  for  him."  The  prose- 
OHtoz  8ud  hia  watch  wanted  regulating,  if  the  prisoner 
wouH  call.  The  prisoner  went  to  the  prosecutor's 
house,  and^  after  examining  the  watch,  told  the  prose- 
cntoi'B  wife  that  he  could  do  nothing  with  it  there, 
but  must  take  it  to  his  own  house.  The  prisoner  then 
took  the  watch,  and  on  his  way  home  met  the  prose- 
cutor, to  whom  he  mentioned  that  he  was  taking  Uie 
vatdi  to  his  own  house,  and  would  return  it  in  two  or 
fline  days.  The  prosecutor  made  no  objection.  In  a 
£tw  days  after,  the  prisoner  left  the  neighbourhood, 
vithout  returning  tbe  prosecutor's  watch,  which  lies 
not  ance  been  heud  o£  The  prisoner,  on  beii^  taken 
into  custody,  said,  "  I  have  disposed  of  the  property, 
and  it  is  imposalble  to  get  it  back.**  The  jury  returned 
a  verdict  of  guilty ;  but  the  chairroao,  being  of  opinion 
th&t  there  was  no  evidence  of  a  felonious  teking  when 
Ibe  prisoner  first  took  the  watch  from  tbe  prosecutor's 
houjse,  with  the  knowledge  and  in  the  presence  of  the 
prosecutor's  wife,  and  entertaining  a  dount  whether  the 
pxisoner's  subsequent  appropriation  of  the  watch  could, 
under  the  circumstances,  constitute  larceny,  reserrea 
the  case  for  the  opinion  of  the  judges.  There  was 
ukother  case  reserved  on  a  second  indictment  against 
the  same  prisoner,  in  which  the  same  question  was 
zaised;  the  facts  being,  that  the  prosecutor,  in  that 
csse^  had  given  his  watch  to  the  prisoner  to  be  regu- 
latea;  that  the  prisoner  had  brought  back  the  watch 
to  him,  and  1^  it  with  him ;  and  that,  aftevwards,  the 
pniaecutor,  having  complained  that  the  watch  did  not 
Keep  good  time,  volnvtarilv  gave  the  watch  to  the  pri- 
■oner,  at  his  request,  for  wa  purpose  of  putting  it  in 
orden  As  in  the  case  already  stated,  tlie  watch  never 
vaa  returned. 

FoixocK,  C.  B. — ^The  question  in  each  case  is  the 
same,  and  we  are  of  opinion  that  the  conviction  cannot 
be  sustained.  Unless  there  was  a  taking  animo  furandi 
in  the  first  instance,  no  sabsequent  dishonest  dealing 
with  it  em  amonnt  to  larceny .—CinwiclMA  ^wuhtd. 


PREROGATIVE  COtJBT. 

Bbkmoblbt  v.  Ltitk  and  Others. — JufyZandyov.l7- 

E.  Z.,  o  married  Wuman,  had  a  Poicrr  of  Disposition, 
bjf  IVill  or  odierinisi;  ucrr  certain  Property,  in  Pnr- 
suanre  of  which  she  executed  a  IVill  and  Seven  Co- 
dicils ;  aftcrtoards  she  executed  an  Instrument  intitlcd 
a  Codicily  toher^  the  revoked  all  former  tettawteatary 

'MtiHgniMHM^  aaif  mrvmmi  kn^,^tim  to  dk  Intm- 


tate:—ffeld,  ihat  thii  lattm  Paper  was  entitled  to 
ProbtOe, 

An  AUmatim,  in  Answer  to  Ike  AS^ation  propvmding 
$hi»  Cfdieil,  pitadeif  mmmgit  rtthar  Tharngt^iktA  Ite 
Deeeated  had  a  Power  over  other  Property  than  that 
r^erred  to;  that  ly  her  Marriage  SetOeaunt  the  had 
gvmisuth Properly  inTruttio  her BaAaniffirldfs: 
that  the  had  executed  other  testamentary  Instrmaents 
betides  the  Will  and  Eight  Oodieilt;  and  alto^  that  the 
Cfodieil  propounded  was  prepared  by  a  strange  Soli- 
eitor,  and  Mat  the  Deeeated  aad  not  sufficient  Uapaei^ 
to  give  Initructions  for  such  a  Viipotition  without  com- 
petent legal  Adaee:-^eidy  that  thete  Faeti  could  net 
matt  the  Codicil  tnaaiidf  emd  eontoguentfy  the  Allega- 
tion um  net  admittible. 

E.  L.,  wife  of  J.  L-  died,  leaving  a  will  and  several 
codidls,  of  which  the  last,  bearing  date  the  14th  May, 
1847,  was  propounded  In  'Mm  pment  suit  br  H.  A. 
firenchley,AedBi)erandimIyiMKtofkittoftliedBoeaMd, 
and  the  party  entitled  to  letters  of  administration  with 
the  said  codicil  annexed,  of  the  goods,  &e.  of  the  said 
deceased,  over  whiek  she  had  a  power  of  dispositioa, 
against  the  hnbasd  and  B.,  S.,  and  W.B.  H.  R.,  the 
surviving  executors  named  in  the  will,  with  two  oo- 
didla  of  a  prior  date.  Tbe  aUwation  propounding  the 
codicU  pleaded,  first,  that  the  deceased  wai^  In  and  by 
the  last  will  of  her  mother,  empowered,  whether  single 
or  manied,  and  notwithstanding  oorerture,  to  dispose 
of  osrtmn  property  left  her  in  the  said  will,  by  her  last 
will  ttid  testament,  is  writing,  or  any  writing  in  the 
nature  <tf  and  parporting  to  be  her  wUl,  or  any  codicil 
thereto,  signed  and  attested  by  two  or  more  credible 
witnesses;  and  in  de&utt  of  any  such  disposition,  the 
said  property  was  directed  to  be  paid  to  ana  distributed 
amongst  tbe  persons  who,  at  die  time  of  the  death  of 
the  said  deceased,  should  be  her  next  of  kin,  according 
to  the  statute  fcrthe  distribution  of  the  personal  estates 
of  intestates,  exduri  ve  of  any  husband  whom  she  might 
leave  her  sttrvinog:  secondly,  that  the  said  deoeased  had, 
under  her  marriage  settlement*  the  power  to  make  bar 
last  will,  and  thereby,  in  default  of  issne  ofthe  said  mar- 
riage, to  dispose  of  the  property  in  the  said  settlement 
mentioaed,  subject  to  tire  Itfe-intereat  of  J.  L.,  her  hus- 
band, in  such  manner  and  to  and  amongst  such  person 
or  persons  as  she  should  think  fit;  and  in  defoult  thereof, 
the  trustees  of  the  said  settlement  were  to  stand  pos- 
sessed of  such  property  in  trust  for  such  person  er  per- 
sons as»  at  the  death  of  the  said  deoeaMO,  would  have 
been  eimUed  to  her  perMmal  estate  under  uie  atatnte  far 
distributicn  of  tiie  efieota  of  intestates,  if  die  had  died 
without  having  been  married,  and  intestate:  thirdly, 
the  execution  of  a  will  and  seven  codldU  by  the  de- 
oeased, in  the  exercise  of  the  power  so  confened  opoa 
her:  and,  fonrUily,  the  execution  of  the  codicil  pn>- 
povnded.  This  codicil  was  in  the  fiDllowiog  words 
*'  This  is  a  oodidl  to  the  last  will  and  testament  of  me, 
E.,  the  wife  of  the  Rev.  J.  L.,  of  C,  in  the  county  of 
C.  Whereas  I  have^  by  my  last  will  and  testament,  in 
writiag,  or  by  smne  mstmment  in  the  nature  of  a  will, 
duly  executed  by  nw,  and  made  in  pursuance  of  some 
power  or  authority  vested  in  me  by  niy  marriage  or 
some  ether  setUement^  a|i|pi^nted  and  dlaposed  trf  be 
real  and  personal  estate  over  which  I  have  a  power  <i£ 
dispofMon  by  will,  or  bboib  part  or  parts  thereof,  to  or 
in  nvour  ox  my  hnsband  or  aome  m  his  fimiily :  and 
whexeae  I  am  dsairoa*  to  mvoke  and  make  void  my 
said  will  and  dtspontion  aSesesaid,  aad  to  die  intestate, 
in  eider  that  all  mty  piqwrtif)  bolb  real  and  personal, 
may  go  1o  and  devolve  upon  my  heirs  or  next  of  )ci% 
accoraing  to  the  nature  and  quality  thereof,  the  same 
a.s  if  I  had  made  no  will,  and  died  utterly  intestate: 
now,  therefore,  I,  the  said  E.  L.,  do,  by  this  instru- 
ment, in  writing,  revoke,  annul,  and  make  void  my 
said  will  in  toto,  and  all  the  gifts,  dispositions,  clause^ 
mk  liiactlwttfaoni^  aMtaMlr^  W  Imt 
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'4««tate,  botii  as  to  my  rati  and  penonal  estate ;  and  I 
make  and  execrate tl^  codieO  or  htstniinent,  in  writing, 
'  in  panniance  and  exerdse  cpf  all  pow«n  and  antfaoritite 
«4»itained  In  nay  marriage  settlement  for  that  pifrpoaiL 
and  in  vuTsnance  and  exerdse  of  all  other  poweM  and 
Mthorltiea  f^hatsovrer  wMdi  can  enttble  rne  to  matse 
the  rerocatf  on  IrfDRsaid,  attd  make  this  a  v^d  Instto- 
nentand  diapostttoa.**  1%^  slniMonof  fhtsaU^a- 
tton  was  mpomd,  on  ttditlf  m  the  bMsAd;  hy 

Sir  J".  DcBwn,  ^  A.v  afad  Sori^t  who  suhmltte^ 
that  the  codMl  not'  i^qioaitivfr;  attd  that,  as  all 
•Which  coald  be  ^thered  from  ltd  content*,  in  refenoace 
<o  the  intentions  of  tfie  deceased,  was,  tbftt  she  nieant 
to  die  intestate,  the  pap^  was*  n'St  entlUM  to  prMbate. 
The  form  of  thti  paper,  or  terming  ft  a  codicil,  was  of 
no  importance^  the  substance  tod  effect  were  to  g!re  it 
a  eliaracter  as  testamentary  or  otheriHse ;  and  tai  that 
file  paper  propopnded  Intended  wat^  that  the  marriAge 
settlement  qf  the  de<jeaaed  dioold  o^rate.  Jtiffapper 
T.  iViipper^lO  Jor.  34?)  the  paper  proponnded  pur- 
ported to  make  void  all  fcfrmer  wUl^  as  the  deceased 
Intended  to  make  another  will,  or'tmtt  her  property, 
ahe  beiiqif  a  widow,  should  go  anumest  her  cHidren,  ac- 
cording to  law  ;  and  the  ContL  thinking  the  paper  equb- 
voeal,  prononnced  a^iUnst'  it,  uooj;!),  we  admit,  tfter 
hearing  evideoce  of  the  deeeascd's  mtfention. 

Ad&ma  and  Twiis,  contra. — The  argument  on  the 
other  dde  prores  tod  much;  fi!n',  if  ten  instrument  is 
not  testamentary,  lecanse  it  rerokcs  all  other  testa- 
mentary dispot^tions,  a  codicil  revoking  one  or  two 
legacies  most  also  cease  to  be  tiestamentary-^  posSlion 
which  is  dearly  nntnnable.  ' 

Sir  H.  JEimsB  Fust. — The  deceased  had  the  power 
of  reroking  -  any  t^tamentary  dfapomtion  ^e  might 
bare  made,  by  a  codldf,  or  1^  any  other  inatrament^ 
and  she  luu  chosen  to  exercise  that  power  by  acodidT— 
by  an  instrament  Whidi  is  to  iake  effect  bt  the  time  of 
her  death.  This  inatnAnflnt  4a  tSaaitj  entitled  to  pro- 
bate, and  I  shall  '^erefdfr  admit  tiie  aileron  pn>^ 
pdnndittg  it,  tbtniEh  aome  diffienlQi-  may  periiaps  alrise  as 
to  the  form  of  probate.  The  case  of  jfa/tpdf  v.  Napp^ 
Is  quite  disthid;  from  tlila,  ih  all  its  drcnnurtknces. 

Nov.  17.— In  answer  to  ttie  allegation  proponndtn^ 
tile  codidl,  an  ftllegation  was  brought  in  on  behalf  of 
the  husband  of  the  deceased,  pleadhig,  fint,  that,  besides 
the  property  referred  to  In  the  first  article  of  that  alle- 
gation, the  deceased  had^nnder  the  will  of  her  mother, 
A  like  power  of  dispo^on  over  certain  other  property, 
^ich,  ill  de^lt  of  her  exrtt^ng  stidi  power,  was 
given  by  the  said  will  to  any  hnsl^and  jof' the'  deceased 
who  mt^t  hM>pen  to  sorvive  hteV,  during  the  term  of 
his  natural  life,  for  hla  own  vise:  aecdndly,  iSiat  Ibe 
deceased,  by  hut'  wiD,  made'  fai  eontemphtioia  of  her 
maMage  in  188^  attd  of  ffae  aetUaDOent'to  he  made  OB! 
the  occasion  of  her  marriage,  appointed'  the  whole  6t 
the  property  over  which  toe  had  a  diipoting  powf^ 
under  tke  will  of  her  mother,  tb  and  fot  ttse  ata'd 
benefit  of  her  Intended  husband^  Jfor  his  life ;  and  after 
hb  decease,  tXK  fi>r,  and  upon  certtdn  trusts,  &c, 
therein  declared:  thirdly,  that,  by  the  malriffie  settle- 
ment, it  was  agreed,  tl^t,  in  defkmt  lof  Issoe  of  the  said 
marriage,  the  said  proper^  Over  whibh  the  deoeJised 
had  the  said  di^osing  power  shonld  remain  and  be  in 
trust  ibr  such  person  or  persons  as  she  should  appoint, 
by  any  codicil  or  codidls  to  bet  teid  w^ll ;  and  that,  by 
ttie  said  sett^emettt,  thfc  deceased'  covenanted  atf  as 
to  bind  her  separate  eatat^i  thiat,  ita  case  tin  'intended 
manii^shottld  be'M>lemidsedanatakieAbc^die;^nltl 
not,  at  a^y  -tbttfi  -thtmftfter;ieVtace  or  Uter  th«  said 
testamentary  appointftient,  br  the  trnstd  and  proriSiibita} 
therein  decMKd,  or  eontuned,  or  referred  to,  or  aiiy  of 
them :  fourthly,  that,  in  addition  to  ttte  will  and  s^ven 
codicils  pleaded  In  the  third  article  of  the  adverse  alle- 
gotaon,  the  deoeaaed  emented  tma  Ottaer'te^mentary 
dilutions,  hy  none  of  whfioh     altexed  ^xHt  mid  iriH, 


or  infrii^  tfa^said'    WiitaBt fa-t^irij m- 
tiameot;  and  that- the  deeawtidid  a*t,.lViv 

nu^itfuy  dispositim     m  Xam^o»kf>i. 
hstfy  appoint  -  or .  w^Htaa  ex ,  a; 
fawur  of  ^he  fenuly  of  J|he^i 
dxthly,  that  the  solicitor  whoi 
coj^hud  iio,.hpo.^ 
al^ut^  nBTsr  eaw  he^ 
rgnorantof  the  qju  ~ 
poii  afld  effect  9f  f    , ,  , 
(estanjietxtary  disp^^tvuoa  ^ 
by,b^  un4erj  tli'e  supeiiwtftRdeD^ 
daceafle^,\yho  ware  w#UiMV4ff 
anij^ainj;  eu;hilUy,(.t5i^.  th^ 
time  of.the  prQten^^,«Ui()e$pU9a 
not  of  siiffiqent  mind,' Qi^ory, 
.know  e^d . understand  4b<^!£|E|iK 
and  WAS  not  capable  oC  ^yuMj^t^^^ti^ 
Ing  and  exe«utvig.tne.8a^d  ^e^cij^'^ '  - ' 
di^oaitioiK  witK  refe'reoc^  ^tiae.pcx 
she  could  legally  make  fua^/exwiit^ ' 
aforesaid  coveoant^  by  whicV  au  ^' 
revoking  or  altering  her  arat^t'l^ ' 
^ot  of  that  pr  the  AKB  nature,  re^ti 
ment,  or  r^ecfcion,  Vjr^^xii^o^PI 
^t^Dce.'  xbeiidiQiesioao^.t^u 
bp  behilf  of  Mrs,  Brepc"""  ■ 

vant,  aud  Ehe  iiat«i^p£,,t^^ji9cy| 
eighth  .article  \b  enfi^mely  ^ovel. 
afford  ^»  prece^Tent  .for 
almo^  e'very^Je^tator  wj^o  does 

firsi  articles  of  the,  jpl^g|&pn  .  plead 
thought  shouijl^be''^r<^j^'|< "before  ,. 

it  wuj  be  nght  tI|A|^,w^.C[|uinIa  kaoff  :. 
papers,  were  Vougl^i  *P?orB,  ,th^  Coas^ 
With  respect  to  the  alxtiti^'^fre^t^  (ft 
it  is  no  ne^  doctrine,  b^re,  tba(,a  pin  B4T 
dent  capacity  t9  make'a  wiU  of  a.sHf. 
character,  but  i)o£  W^.  aofficieDt 'ca^aiatj 
instructions  £jqr'a  difmoution  of  property 0 
catednabare:  heUariltid^nrtimd  U-tte  otf 
not  in  the  oth^  hli(£it^ei^,  aod/Ma pointy 
property.         ■  ■ '  ■  '  ' 

sr  H.  "PirSfc-^^Thrf  co^^  pibi 

ea^fecqfed  in  May,iS47,'  andl^  ott  the  f 
executied,  and  it  pui^r^  to'  ^r  ttr  a  . 
pnrsnaiicb  Of  a  powe^  i&nd  to  a  di^osi&M  Iti 
bei'.lioEAtand  hnidOth^^  and  thbdeeeased 
hkte  bad  a  diu  ImoWledge  of  what  die  bt  , 
what  she  effected;  fbr  nonxing  can  be  men 
than  the  intentioh.of  the  deceased  to  "^wi 
The  present  allegatibA  is  offered  in  0PK^*|"gJ?  H^ 
codicil,  and  the  ground  of  opposition  rtggefW,»W 
incapacity  of  the- deceased.  Thai  being ,«,  I; 
see  what  hearing  the  first  five  articles  can  bite 
that  bneirtlon.  Bilt  .tbe  last  three  art!cles:w^«, 
toa'daVarent  consideration:  iffieV plead, aot  rat ' 
inc»pflcitv,  but  ah  'iiiAaMfctwwttnout»»tt)5«^ 
advfte.  1- never  retotmbei*  £ iteilar  cas^ ttti  I 
a  loes  concei+e  hofr  sueh  a  case  6an  W,  Npriportww 
proof:  fbr  all  that  the  witmseacan  depoa^to,^,,^ 
an  arttdeaathe'iigh«L>rtll  'tetofheb^^ 
which  the  Court  M^t;te-««i*ia;-lJiilfay^ 
fyr% Sotte'fecte  ditf W;84^^T 8h*a 

^i^'j.Jhdsoti^Qi  JL-l  ifii  alrtid  *re.^  li((^» 
able  to  plead  any  UUher  &ctl' '  '  .  '.^ 

Sir  H.  JBNmi  »^.-3&ea'l^  the  andjutftaM** 
Je<!ted.  ■,,  '  ■   ;  ■  " 
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COURT  OF  CHANCEBY. 
Db  Vinra  vi  Db  ViSMB^iVbr.  12  Md  13. 
^brnMiims  of  iSdte—Intenst  on  Purchase'tium^  pending 
'   ZMbjr  in  OompJaim  oftht  Cmtraa,  **from  whaUver 
*  ^eCnm  aHdmf*—Eaml9  v.  StephenaoD,  (1  Sim.  ^  S. 

^Bhfc  a  jSbJe  vnder  an  Orier  of  DU  Cbsrf.  in  SspUM- 
'•r*Vn%         U  was  provided  to  a«  Omdittotu  of  Sal$, 
<A«  Abtfynct  of  Title  skomld  be  delivered  toithin 
?~S)fcreB  /^tgn  from  the  Ckm/tmuOion  of  the  Order  Nisi, 
.  Mot  tAe  Purchaser  dumld  pay  m  hit  Purchase- 

"  ^'^yHfiuv  m  or  bifore  the  26(A  Deceinber^  1845,  and  be 
^"VMAJm  to  ihe  Rent  at  firm  the  2fffA  December;  but 
rt«  Purchaser  should  fail  in  malino  tuch 
^"Vi^ment  at  the  Time  mentioned,  **from  whatever 
"**'fffcifrg  the  Ddajf  m^hi  have  ariteny*  he  thaiM  pay 
^^jJBferett  thereon  at  the  Rate  of  ^l^per  Cent,  from  that 
w  mail  the  Ptg/ment  hereof.  The  Order  eonHrming 
Order  Nisi  wot  obtained  on  the  4th  Decemier^but 
Vmdon  did  not  deHeer  m  Abstract  of  the  7f(& 
pt9  January,  1816.   On  the  29rd  VeeemBer 
itAePttrehaeerpmdiheBedaneeofhisPur- 
vtof  into  a  private  Bant^  at  21.  lOt.  per  Cent, 
of  Interest,  and  gave  the  Vendort  Notice  to  that 
t  on  the  29fA  i>eMnfter.   7Wo  additional  Ah^ett 
ddivered tabsequentlytothe  Znd  January^  andthe 
.9We  was  not  complete  until  Jufyjl847.    The  Pur- 
^  Jikuer  then  obtained  an  Order  fi>r  Paymmt  of  his 
'  VHrekote-monof,  and  Interest  at  61.  per  Cent,  from 
'fltkvteth  PecevUier,  1845,  into  Court,  <Uid  for  a  Convey- 
^^4kK»j  wMeh  leat  to  be  made  without  Prejudice  to  the 
TSI^i,  if  any,  of  the  Purchaser  to  Cotnpensa^on,  by 
"•'^Biiaeon  cf  2>ela»  on  the  Part  of  the  Venders  in  eon- 
Bfow  Uie  Title.— ffeld.  reverting  the  2)eeition  of 
'  ^iPyram,  V.  C.,  on  a  Petition  for  Compeneatum,  that 
•'''9^r,'upon  the  Oonttruetion  of  Oe  Condition  of  Sale, 
'*ti0  preser&ed  liate  of  Interest  did  not  b^,  in  Oe 
^'Jftcwr  ttiiich  happoiedj  until  a  complete  TiSa  nut 
'^-HttpOTL  or  that  thie  Purt^ater  was  aUiued  to  Oou^enia- 
'WANf    Reason  of  the  Delay  <if  the  Pindonihpef^fwn^- 
^eir  Part  of  the  Contract, 
aiso^  that  the  Pw^atermntt  bear  the  Lots  mlHn^ 
-  the  VnjvodUctivenett  of  the  Purchate-montjf,  it 
hii  own  voluntary  Act  to  inveit  it. 

"iPhis  was  an  appeal  from  a  decision  of  Wigram,  V. 
xlbo^ted  »iit«,  p.  205,  where  the  &ct8  are  fully  stated  }> 
Kwhich  his  Honor  held,  that  the  terms  of  a  condition 
of  aale,  as  to  pfQaneat  of  interest  at  fi/.  per  oent.  on 
itopbase-mbney  from  a  specified  day.  Were  so  stropgt 
iJwL  notwithstanding  tha  delay  in  the  completion 
^e  purchase  was  attrlbatable  to  the  vendors,  in 
" '  C  jFumishtDg  a  full  ahetract  of  title,  the  purchaser 
10  l^ond  t0  pay  tht  prescribed  rate  of  interest.  The 
litiou  pTOviaed^  that  the  purchaser  of  each  lot 
lid  pay  in  the  lODidnder  oif  his  parchase-money  on 
before  the  26th  December,  184fi,  and  thai,  on  pay- 

ri  Uieteo^  he  was  to  be  let  into  possession  as  from 
Z5tK  I)e<«mberr  "       purchaser  of 

of  the  lots  should  fail  in  nulung  snch  payments  at 
(be  time  and  in  manner  before  menUoned,  then  and  in 
case^  ''from  whatever  caiue  the  delay  might  have 
^wb/'  he  should  pay  interest  at  the  rate  of  61.  per 
Mlkt7  per  annum  on  the  balance  of  his  purchase-money, 
vauy,  remaining  to  be  paid  by  him,  from  that  day  until 
Repayment  thereof. 

,The  Sdidtor-GeneraJ  and  Shapi«r,  fQT  the  purchaser, 
ib  support  of  the  appeal. — To  hold  (hat  this  imrchaBet 
Bl  bpond  to  pa^  intwest  at  A/. per  cent,  wonldbe  a  pre- 
owm  on  fiana :  it  wonld  be  aUoirinjg  the  vendors  to 
Cike  adTCotsn  of  their  own  wnmc;  for  here  the  whole 
4eUjr  arose  nom  non-delivex^  of  the  abstract.  Deli- 
vnr  of  an  abstanct  means,  deliveryof  a perfe^  abstract. 
iWbmtn  T.  3eS,  2  Beav.  17).  /The  Vioe-Cbanoellor 
Qunii^t  tliat  be  was  bound  bjr  the  case  of  &daU$  t. 
Vol.  XIIL  w  w 


Stephenton^  (1  Sim.  S.  122),  which  undoubtedly  is  a 
very  strong  case  agsiD^t  us;  but  then  the  cose  of  Monk 
f.Hutkistonf  in  nole  tu  J-mcs  v.  Mudd,  (4  Ituss.  121), 
is  as  strong  the  other  way.  We  submit,  first,  that  the 
delivery  of  a  complete  al'stract  was  a  sort  of  conJition 
precedent  to  the  piircluiser's  liability  to  interest,  and 
that  until  the  vendors  complied  with  that  ccmditiun 
they  were  not  entitled  to  call  upon  us  to  perform  our 
pari  of  the  contract.  We  paid  our  purchase-money 
into  the  bank,  because  this  Cou^  w^not  receive  the 

fiarchase-money  until  the  parihaser  nas  accepted  the 
itie.  {Denning-^,  Henderson,  1  De  G.  &  S.  flfeO; 
S.Cj,  11  Jnr.  W7}.  XSob  referred  to  a  later  decisioH 
of  Knight  Bruce,  V.  C,  iSorrit  v.  (17  Law 

Joum.,  N.  S.,  Ch.f  9X  where  his.  Honor  stated  that 
the  rule  was  not  inflexible.]  Dtmnkig  v,  Hendersm 
also  decided,  that,  where  notice  was  given  that  the 
purchase-money  was  laying  idle,  the  vendor  could  not 
recover  interest.  Paten  v.  Rogers  (6  Mad.  256)  is  also 
a  strong  aothority  in  our  ftvour.  Secondly,  assumintf 
that  the  rule,  as  to  the  payment  of  interest  as  specifie<^ 
is  inflexible,  then  we  submit,  Uiat  a  oasa  of  damage  has 
arisen  to  the  purchaser,  from  the  vendors  not  having 
performed  their  part  of  the  contract,  and  that  an  action 
wonld  lay  at  law  to  recover  damages  for  the  breaeb 
of  it.  (Onns  V.  ^FOivAfon,  10  BLng.  TheVioe- 
ChanceUor  thought  tnat  uie  purcnaser,  having  com- 
pleted the  purchase,  could  not  oe  entitled  to  damages; 
that  he  must  either  abandon  the  contract  or  pay  the 
interest.  [They  also  referred  to  Greenwood  v.  CnurehiU, 
(8  Beav.  413) ;  PUght  v.  BarUm,  (3  Hy.  &  K.  282) ; 
Hmry  v.  ErU,  (8  Mee.  &  W.  228):  and  Fra»ui$  t. 
Crywea,  (6  B.  &  Aid.  887).] 

Rolt  and  Greme,  for  the  vendors.— The  order  abso- 
lute confirming  the  purchase  was  obtuned  on  the  4tb 
December,  but  no  notioe  of  it  was  given  to  the  vendors 
until  the  29th  December,  and  on  the  2nd  January  we 
delivered  the  abstract.  This  delay  was  therefore  occa* 
sioned  by  the  piuchaser.  \_Lord  Chane^lor. — The  order 
nisi  for  oonfiming  the  report  must  bavo  baeo  served.] 
The  abstract  that  was  delivered  en  the  2nd  Januaiy 
was  a  substantial  abstiacL  althouglk  various  reamutiona 
were  made  and  complied  with  in  the  investigation  ot 
the  title*.  But,  assumiv^  that  it  was  not »  suostantial 
abstract,  was  the  delay  wilfuUy  or  fraudulently  caused 
by  the  vendors?  There  is  not  a  tittle  of  evidence  to 
shew  this.  The  Court  would  have  received  this  money 
Immediately  after  the  26th  Decemher,  and  left  the 
question  of  title  open;  Ud^orrit  v.  BaU^  ubi  supra);  bu^ 
instead  of  doing  this,  tne  purchaser  kept  the  money  at 
his  own  bankers.  The  true  rule  h,  that,  if  yuu  have  a 
case  of  fraud,  the  Court  will  perhaps  relieve,  in  regard 
of  the  jiayment  of  interest;,  but  the  authorities  ara 
conclusive,  that,,  where  there  is  no  &H|d,  .,the  Court 
will  not  ndieve.  In  PaUm  v.  RMeraMms^i^) 
was  no  dav  named  as  to  interert,  batvtf  i!(ft£e^  on 
general  rule  of  the  Court.  Redaile  v.^epheneon,  (} 
snpra);  Oxenden  y.  Lord  Falmouth,  (3  Stigd.  V.  Se  "P, 
\X&,  10th  ed.);  and  Birch  v.  Podnwre,  falso  referred  to 
by  Sir  E.  Sugden),  are  all  (Ustlnct  anUiorities  iur  oui- 
proposition,  and  prove  that  parties  may  make  what 
stipulations  they  please  as  to  mterest;  and  if  the  pur- 
chaser at  any  time  afterwards  completes  the  purchase^ 
he  must  abide  by  the  contract:  if  he  wishes  to  ter- 
minate it,  and  has  a  case  to  entitle  him  to  do  so,  he 
can,  and  recover  damages;  but  he  cannot  complete  hia 
punhase,  and  claim  ror  damages.  Suppose  a  party 
stipulates,  that,  in  case  there  was  not  a  certain  quan- 
tity of  hmd  in  the  premises ,  purchased,  there  snonld 
not  be  any  compensmon  In  respect  of  tbe  dirainnUmk 
in  (^uantity^  could  the  purcbaser  oUdm  a^inst  that 
particular  stipnlation? 


*  ThsfintabslnokddifevsdaaaMistedQr  168  brief  alueto, 
ths  seeoBd  of  M  bdsf  ihsaCs,  ad  On  tbird  of  37  brisf  absets. 
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At  the  close  of  their  argument, 

The  Lord  Chakcbllor,  addressing  the  Solicitor-Ge- 
neral, said — most  hear  yon  upon  the  authorities,  for 
they  appear  to  be  in  a  state  of  great  confusioii;  there 
Is  not  one  principle  laid  down  which  can  gnide  me, 
and  I  shall  hare  to  form  an  opinion,  upon  looking  Into 
them,  to  saT  wliat  the  rale  ought  to  oe.  As  far  as  I 
baTe  been  able  to  collect  from  them,  I  cannot  say  what 
the  principle  is  that  is  to  regulate  the  point,  for  I 
find  the  very  same  judee  laying  down  the  rule  on  one 
OM^on  one  way,  ana  on  another  the  other.  You 
need  not  troable  yonraelf  upon  the  &cts  of  the  case. 
That  there  has  been  a  breach  of  contract  on  the  part 
of  the  TendoTS  is  quite  plain.  The  day  on  which  the 
abstract  was  to  be  delivered  being  three  days  after  the 
Older  was  made  absolute  eetablishing  the  purchase,  the 
purchaser  would  have  to  look  to  that,  and  it  is  not  at 
all  the  duty  of  the  other  party  to  call  upon  him  to 
do  it  at  any  other  time — it  is  a  proceeding  between 
the  parties,  and  they  had  ample  opportunity  of  ascer- 
taining when  it  was  to  take  place:  the  vendors  are 
therefore  hound,  as  much  as  if  they  had  had  notice  of 
the  order  confirming  the  order  nisi — they  are  bound  by 
the  act  of  the  Court ;  and  therefore,  three  days  after  that 
day,  they  were  hound,  according  to  their  contract,  to 
duirer  the  abstraet.  What  may  be  the  ttkct  of  that 
npcm  the  anUiorities,  I  shall  be  glad  to  hear  any  ob- 
•errotions  upon ;  at  the  saime  time,  I  mnrt  say,  a  greater 
injustice  and  hardship  cannot  m  than  would  result 
from  the  fiict^  which  I  do  not  say  exactly  apply  to 
thia  ease,  but  which  may  result  fi*om  the  rule  laid 
down :  a  party,  having  made  a  contract  by  which  in- 
terest at  61.  per  cent,  on  the  purchase-money  was  to 
be  paid,  is  to  be  at  lii>erty — do  not  sa^  by  fraud  or 
covin — ^to  get  for  himself  a  benefit  by  his  own  negli- 
gence or  (^lay,  whereby  he  postpones  the  party  from 
completing  his  purchase,  and  obliges  him  to  pay  interest 
for  an  indefinite  time,  until  be  thinks  proper,  by  the 
delivery  of  the  abstract,  to  shdw  a  gooa  title— it  may 
ran  on  for  years:  however,  the  airthorities  most  de- 
dde  it. 

9%e  SsHeUoT'Omeralj  in  reply,  refinnd  to  JRmi  v. 
Jbir,  (6  M.  ft  S.  121). 

Tmple  uid  jR.  W.  B.  Htnler  appeared  for  other 
parties. 

Lord  Cbancbi.lor.— I  will  look  into  the  cases.  I 
shall  be  very  glad  to  find,  from  Eadaile  v.  &efKeruon 
downwards,  that  the  authorities  are  consistent  m  prin- 
ciple. I  cannot  come  to  a  conclurion  upon  them  till 
I  nave  examined  them,  and  pertiaps  I  anal!  be  able  to 
do  that  before  tomorrow  morning. 

Aor.  13. — The  Lord  Chincbllor. — ^The  question  in 
this  case  is  of  some  importance  for  the  general  practice 
of  the  Court,  hut  certunly  it  does  not  present  a  ques- 
tion of  any  difficulty  as  to  wha%  in  jastlce,  oueht  to  he 
done,  or  what  the  nile  otuht  to  he;  but  we  diffioalty 
ariflei  from  the  ded^na  that  have  taken  place,  fneon- 
ristent  In  principle,  at  least,  some  with  othere;  and  those 
which  appear  to  1>e  nearest  right,  in  point  of  resnit,  put 
it  not  always  on  the  same  ground.  Tfow,  the  simple 
ease  is  this— in  conditions  of  sale  a  certain  time  is  fixed 
for  certain  acts  to  be  done — a  certain  time  fixed  for  the 
delivery  of  the  abstract,  and  a  certdn  time  for  payment 
of  the  money,  or  interest  to  run  upon  the  money  If  not 
paid  at  that  time.  It  is  quite  odvIous  the  intention 
of  the  parties  was  to  have  an  opportunity,  before  the 
time  came  for  the  psyment  of  ttie  money,  from  whicAi 
time  the  interest  was  to  run,  of  sedng  whether  the 
abstract  shewed  a  good  title  or  not.  ff  the  abstract 
did  shew  a  good  title,  then,  according  to  the  rul&  the 
property  woold  become  the  jvoperty  of  the  purchaser 
from  the  time  at  which  the  contract  ongjht  to  be  com- 
pleted, and  the  money  would  be  tite  mon^  cf  the 
Tendor;  and  thetefinre  the  one  would  be  entiUed  to  the 
ftnlts  ti  the  properly,  and  the  other  td  the  finite  of 


the  money.  That  is  the  ordinary  rale,  snitevodd 
be  the  practical  effect  of  the  mk  in  all  aia 
there  merely  is  a  time  fixed  for  the  pcrfoniiua  d  tbi 
contract,  and  nothing  q>ecific  is  said  as  to  &k 
from  wtiich  interest  is  to  run.  It  is  the  orfimj  tK 
that  a  time  is  fixed  for  Hie  performance  of  llu  eoitnct- 
from  that  time  interest  is  payable  apoa  the  pmtW- 
money,  and  the  parchaser  is  entitled  to  the  ratsmd 
profits.  Now,  that  happens  to  be  pvtlcnlirij'  aihottd 
to  and  reccvnised  in,  T  believe,  evety  can  vltidt  lug 
been  qnotea  agidnst  tlie  pnrehaser  upon  tbt  nMts< 
gnment.  I  mean  those  eases  which  ocenrrri,dlt(ft(B, 
before  SSx  John  Leach.  In  BtdaUe  v.  <Sbpkaia,htin 
terms  takes  notice  of  tiie  rule.  In  Patai  r.  ^jat,tiA 
mJonetv. Muddy  he  does  Ae  same  tUng.  Eroxaof 
those  cases  recognises  the  rale,  and  lays  it  iun  « Ar 
general  rule  and  jiraotice  of  tiie  Court.  IniUftr. 
St«phentm,  he  said,  where  the  parties  had  itcd  s  doK 
from  which  ioterest  was  to  run,  the  CoiiiteoitiM 
depart  from  the  rule  which  the  piuiies  bad  lo  Ul  jen 
for  thems^Tce.  It  does  not  i^pear  very  obnoutl^ 
^)ecifying  in  terms  a  contract,  and  a  contnctiUdiftE 
law  implies,  though  not  specified,  should  niab  ibtj^ 
stantial  difFerence  between  the  parties,  the  nit  mb; 
perfectly  established,  tiiat  interest  is  paTaUcwa^ 
pnrehaBe-money  from  the  time  the  contnct«|Kttki 
performed.  There  bring  nothmg  special  to  tdte  ftt 
esse  out  6S  that  rale,  one  does  not  see  ^ j  tk  nle, 
though  not  reduced  into  terms  in  the  my  mfc  af 
contract — why  that  in  its  nature  is  not  to  be  mUmA 
part  of  the  contract,  the  parties  contracdif  «>dn 
to  the  ordinary  rules  whiMi  regulate  the  gnaliM  nffa- 
terest  between  the  jiarties;  wny  the  paraccnd^ 
tiiat  which  the  law  implies,  should  maJce  uj  ofinMc 
in  their  rights,  does  not  well  appear.  It  ii  wytme 
that  parties  may  contract  so  as  to  {rfaoe  QimAmM 
of  an  implied  rule;  as,  where  the  \yx  ■m^m^'^ 
allowance  of  interest  from  a  certam  ^WtprtaMy 
by  special  contract  say  that  interest  shall  ''I'f'! 
that  time,  but  at  some  other  time ;  but  m  m ostwt 
find  a  contract  reaching  this  point— a  eooM  tsfa^ 
(what  no  pntduaer whatever  would  ssy), "mm* 
pay  interest  from  such  a  day,  although  jn  Bin- 
Tented  from  performing  your  contract  4i 
the  vendor.**  I  have  no  doubt  the  truth  *~ 
tbese  eases  of  unforeseen  events,  bj  the  »oifc"Ij^ 
any  cause  whaterer,"  it  is  always  intended  to  exow 
that  which  is  not  expresdy  provided  for  bj  fte  oi- 
tract.  The  question  is.  whether  a  vtDdor  rto  aoo 
not  driver  an  abstract  shewing  a  good  title  ""ffl  •  W[- 
riod  long  after  the  time  specified,  and  thereby  Mb 
performing  his  part  of  the  contract,  and  F*™** 
purchaser  from  having  the  benefit  of  ho  Jp*" 
until  a  later  period.  Is  to  have  the  botefit  oTthew- 
tract  against  the  purchaser.  Nothing  can  bs  mon  »• 
just  tiian  to  hold  that,  and  that  a  purcbaeer,  banvm- 
tracted  to  pay  6i.  per  cent,  upon  his  paraisae-BWBft 
(in  ahnost  afi  cases  of  coune  exceedinp  tl»  «mm 
value  of  the  property  purchased),  is  Hsble  to  pMl« 
flrom  the  time  contracted  for,  though  the  vendor  h«i« 
performed  his  part  of  the  contiflct,  bj-  defiTrtmae 
abstract,  so  as  to  enable  the  purchaser  to  haw  fte»- 
nefit  of  the  contract.  Wow,  there  are  two  ways  Id  ^ 
that  may  be  met  in  argument  and  upon  pf^n^iide-flW 
consider  the  case  which  has  hqipened  as  not  "'^J* 


haWng  y   „ 

the  vendor,  in  which  case  ft  would  be  the  owfn^rj" 
of  doing  justice  between  the  partlea,sn  evrat  MWJ 
arisen  whidi  was  not  expresdy  prorided  m  _» 
eontnct;  or  else  H  may  be  provided  for,  a  tfie 
of  the  RoHs  seems  toWettoMhtitooglittoje^ 
Tided  for  in  the  case  wMeh  was  Wbre  hto, « 
r.  £onf  .FbftMMft^  Oat  yon  an  to  per  7<v 
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upon  the  purcLase-mooej  according  to  the  terms  of  .the 
contract  with  the  vendor;  but  if  the  vendor  has  net 
pvcfonned  his  part  of  it,  and  he  has  exposed  you  to 
*1g*,  the  damage  being  the  difference  between  the 
interest  and  the  value  of  the  property,  by  not  per- 
fyrtning  his  part  of  tlw  contract;  and  thongh  that  is  a 
d^STture  from  the  terms  (tf  the  previous  contract,  which 
ttte  Court  will  not  regard  In  allowiog  a  specific  perfomi- 
•nce;  yet  in  these  cases  the  Court  would  regard  it  by 
pTu^  to  the  purchaser  compensation  for  the  loss  he  has 
■pntnined  by  toe  nou-peifonnanoe  of  the  whole  contract 
hy  the  vendor. ,  If  a  vendor  selle  propertv  under  a  de- 
jcription  more  favourable  than  properly  belongs  to  it, 
ox  describes  quantitifiB  diffeseiU  frun  those  which  tl^ 
:  quantities  really  are,  or  pro&saes  to  sell  parcels  o£  la&d 
>t  necessarily  connectea  with  the  main  body  oi  the 
~  and  he  cannot  make  out  a  good  title  to  tiie  whole, 
^mrt  performs  the  contcact,  but  it  does  so  not  in 
terms  upon  which  the  parUes  made  it :  if  the  con- 
laot  is  for  the  whole  estate,  but  the  vendor  is  unable  to 
'ttnlfce  a  title  to  certain  parts,  but  which  parts  are  not 
SiKOBsaiT  for  the  ei^joyment  of  the  residue,  and  the 
jf^nirt  mida,  that,  in  substance,  the  contract  may  be 
.ubrformed,  it  will  perform  it,  but  it  will  not  peribrm  it 
S|aTing:  to  the  vendor  the  benefit  of  the  error,  and  com- 
'^ng  the  purchaser  to  pay  the  whole  purchase-money, 
not  being  able  to  get  tne  whole  property  he  con- 
'^ed  for.  It  performs  the  contract  m  those  cases 
.  are  capable  of  compensation,  by  inquiring  what 
diminution  in  value  is,  from  the  circumstances 
vluch  arise  upon  the  investigation  of  the  title ;  and  aJters 
tike  contract,  so  far  as  not  to  compel  the  party  to  pay 
Che  principal  money,  because  he  has  agreed  to  pay 
tOJO^.;  but  it  says,  «  You  shall  pay  OSOOi.,  or  what- 
'cT«r  other  sum  shall  appear  to  be  um^ value  of  the  pro- 
perty which  you  can  get,  deducting  only  the  difi^wee 
tetiraea  the  value  of  uiat  which  he  contracted  for,  and 
tiutvtuch  he  cannot  get.**  With  regard  to  the  priDcipal 
owner,  there  is  no  doubt  about  the  practice:  tne  Court 
jRill  deduct  from  the  prinupal  money  what  may  be  ne- 
(Msary  to  put  the  purchaser  in  the  situation  he  ought 
^tsijc:-  i>  he  placed  in;  and  on  what  principle  is  it  not  to ^al 
Ti:sre*^  'ifth  interest?  Then  the  cinestion.is,  whether  the  Court 
~es  I  ^Cf  b  liberty  to  deal  with  inUrest  upon  terms  different 
^  r?r  |rom  those  contracted  for,  In  all  Qiese  cases  of  com- 
'     ~  pensatian,  the  Court  does  deal  with  the  principal ;  and 


lLj*rti'"  t  5lic  pnrcliaser  could  not  be  considered  as  pavine  his 
MTchase-moBey  before  he  got  hisabsttict.   If,  &re- 
TfiOif  the  vendoiB  are  entitled  to  the  Inj  arest  upon  the 
uey  from  the  time  tjiey  contracted  foi^  why  are  they 
in  the  same  way  to  make  compensatloa  out  of  the 
'lase-money  for  default  on  their  part?   I  do  njoj; 
:  that  any  such  principle  as  that  can  be  maintained ; 
Ic^'the  contrary,  it  would  do  the  greatest  possible  injus- 
IKk.  "Where  a  purchaser  agrees  to  pay  6/.  per  cent,  it 
h  always  a  great  prejudice  to  him  to  pay  it  earlier  than 
Qis  time  6om  which  he  is  to  have  the  enjoyment  of  the 
prpperty.    Ko  property  purchsMd  produces  51,  per 

Eit.;  it  is  a  benefit  therefore  to  the  veadoTj  and  a  bas 
the  purchaser;  and  If  it  arises  from  ibt  dcianltof 
!  vendor,  is  the  vendor  to  get  the  bwelit  of  his  own 
noDg,  and  to  profit  by  his  own  breach  of  contract,  and 
is  this  Court  specifically  to  perform  acontneti  with  all 
the  disadvantages  that  a  vendor  iv^poies  upon  a  pur- 
chaser, witboutgiving  the  purchMer  any  compensation? 
I  should  be  very  sorry  mdeed  to  find  Uut  the  aur 
^rities  were  such  as  to  compel  me  to  follow  such  a 
role.  I  am  hiu>py  to  any  that  I  do  not;  and  although 
Qie  Master  of  the  Rolls,  in  the  last  case,  was  evidenuy 
Wupered  by  the  rule  luddown  by  his  predecessor,  bfr- 
Ibre  whom  the  point  came  for  dedsieO)  the  Master  of 


'IS'' 


the  Rolls,  when  the  ca«e  was  ar^ed  a  second  time  be- 
fore  him,  finding  the  rule  so  laid  down  by  his  prede- 
cessor, did  not  feel  that  he  was  at  liberty  to  act  upm  a 
rule  £ametrically  opposed  to  that  which  was  so  laid 
down;  he  saw  the  injustice  of  it,  but,  being  bound  bji 
£tdail$  V.  Siqi^tMson  to  compel  the  party  to  pay  the  in- 
terest, he  left  it  open  to  him  to  ap^y  to  the  Court  fin 
compensation.  It  does  not  appear  to  me  at  all  necessarj 
that  I  should  decide  on  which  ground  I  think  the  pii|> 
chaser  is  not  entitled  to  the  S/.  per  cent,  but  they  boUi 
come  to  the  same  thing;  it  isa  mere  question  on  con- 
troverted  authorities,  which  is  the  true  principle  to  pul 
it  upon.  I  find  either  will  come  to  the  same  result.  It 
is  undoabtedly  certain,  that  justice  requires  that  th« 
effect  of  the  rule  should  not  be  followed,  and  it  is  very 
immaterifd  to  distinguish  it,  as  it  respects  compensa- 
tion for  the  amount  of  interest  otherwise  payable,  or  ai 
compensation  to  be  paid  to  the  purchaser  by  the  vendor, 
that  compensation  neing  to  I>e  paid  out  the  very 
•mount  or  interest  which  the  purchaser,  according  to 
the  contract,  bod  to  pay,  I^one  of  those  cases  are  di- 
rectly in  point,  except  that  of  EtdaUa  v.  Siepbetmn,  and 
I  have  no  doubt  Sir  John  Leach  laid  down  the  ruU 
very  distinctly.  There  are  cases  where  there  are  very 
peculiar  expressions  used,  such  as  **from  any  cause 
whatever,"  and  in  othen,  *  from  any  cause  whatever, 
except  with  the  wilAil  debult  of  the  vendor;"  but 
there  is  not  one  of  them  in  which  the  very  case  occun 
which  is  the  subject  now  for  eoneideratien — whether  the 
purchaser  is  to  pay  intorest,  notwithstanding  that  delay 
should  be  occaskontd  by  the  act  of  the  vendur;  nor  hai 
maj  autlurity  bean  referred  to  whiah  would  leiad  to  the 
oondusieoi  as  to  what  would  be  tha  svsult  if  such  a 
contract  were  entered  into,  I  faavs  before  sud  it'ii 
not  Tery  likely  it  should  occur;  and  oaa  does  not  vary 
wi^  aee  why,  if  ^.  party  oontraote  fiu  performaiica  oj 
tha  whole,  he  should  not  be  bound  by  it;  butthato«n- 
DOt  be  eonaidered  a«  obli^itory  upon  the  purchaser, 
who  cannot  be  supposed  to  look  to  dela^  arising  from 
the  mm-perfomiaMa  of  the  very  act  which  the  vendoi 
stipulated  he  would  perform.    When  you  ^>eak  ol 

»Ma  ai^  cause  whatever,"  you  must  -mean  some  oa^ 
not  provided  for  by  the  contract  The  parties  do  uot 
cowidar  the  probability  of  eitiier  the  one  or  the  othei 
breaking  the  contract,  tlie  vendors  contracting  to  do  4 
certain  duty  on  a  certain  day,  and  the  purchaser  con- 
tracting on  a  oertoin  d^y  to  found  upon  that  stipule- 
tiqa  the  condition,  which,  as  between  the  parties,  a  th« 
entire  contract  contracted  to  he  performed  by  the  v»< 
dors.  Homrever,  I  do  not  think  it  necessary  exactly  b] 
q>ecifyitintlie  order;  itis  quite  suffidenttnatlahouhj 
mfer  It  to  the  Master  to  inquire  from  what  tlsae  a  goo^ 
titfe  was  i^ewn,  and  direct  the  payment  of  the  intered 
to  oommencefrom  that  time.  Of  oouree,  the  income  oi 
the  property  will  be  i^ulated  by  the  same  rule. 

On  the  coDclu»on  of  the  judgment  a  discusuon  tool) 
placeas  to  the  loss  of  interestou  thepurchase^oney  sinc« 
it  was  invested  on  the  26th  December,  1815,  at  21. 10ft 
pes  cent,  the  Solioitor-tieneral  contending,  on  behalf  ol 
the  purchaser,  that  the  vendors  ought  to  be  answersbh 
for  the  difference  iMtijreen  that  rate  efinterestand  whai 
might  have  been  obtained  for  it ;  but  the  Lord  Cluui< 
e^£i>r  decided  against  this  claim,  «n  the  ground  thai 
the  purehaser,  by  investing  his  purchaee-moiiey,  as  lu 
did  on  the  26lh  December,  did  that  which,  acoordin^ 
to  hu  Lordshqt'fl  deeinon,  (supra),  was  unueoesaaiy, 
and  ^at  the  purchaser  must  bear  the  lees  of  the  OBr 
productiveness,  it  being  caused  by  lus  own  act.  At  du 
close  of  the  discus^on. 

The  Xow>  CfiANCBiJAR  scud — My  winion  Is,  that)  thi 
vendors  being  in  defiuilt,  the  delay  naving  been  ocoft 
n<med  by  their  not  performing  their  part  of  the  contract 
they  are  not  to  exact  £rom  the  purchaser  the  payment  o 
interest  until  the  time  they  put  themselves  right,  bj 
shewing  a  good  title  oa  their  abstract  The  effect  «f  thai 
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ia  to  postp^  the  flAy  stipQhteStfi  the  eotatrriet  tot  tbJ» 
time  of  the  eoapletion  ofrae  contraet  antil  the  time  the 
Tendon  pat  themselves  xighti  snd  shewed  tiieir  title  ti)' 
be  good  on  the  abstract.  The  resiilt.  thjcrefore.  ie,  ntitSI 
Ihat  time  there  would  he  no  deraand  tu  he  made  hy  the 
vendors  for  the  payment,  and  therefore  the  intetefrt,' 
irhich  was  to  stand  in  the  place  of  ' that  payment^  had 
not  commenced  to  mn :  it  aid  rat  vhen  they  ^ewed  a 
ffood  titlb,  and  not  before.'  "niRt'ie  gfvin^  the  rinr- 
Shver  eompensatioa  for  ^e  lostr  and  injary  whieh  hb 
snstained  by  Uie  non- performance  of  tbe  contract  by  the 
Tenders,  hnt  they  are  not,  therefore,  to  makb  compea*. 
cation  for  any  loss  not  ariamff  but  of  thilr  contract ;'  ttnd 
that  defimlt  on  the  nut  of  ths  retidois  did  not  taak^  it 
neocMBiy  or  proper  fl>r  the  purchaser  to  lay  hb  money 

Sand  mi^e  it  nnprodaetive.  fbr  thepiirpo^of  throir^ 
I*  the  loss  of  that  tinprodbctiVsness  on  the  Toidors.  I 
nlc  it  is  carrying  toe  principle  out  MHctly^  to  post<- 
pone  the  principal  till  the  time  a^^(ood  iatU  was  shielra  i 
the  vendom  would  he  entitfed  to  the'rents'  and  prdfite 
np  to  Uiat  time,  ani  the  pnrchaser'a  liablli^  to  nay  in,-, 
terest  woold  eotfimeUce  from  that  tim^  and  the  Hasttir 
must  haqaire  when  that  time  tanm.'—^rdet  <^tkc  Vke- 

y  ROLLS  CO0RTw;-'_  ' 

JfrmntfJHMmda., 
■JL  T&mar  dinded  lhe  Z>Mttt4r«/l&,0(MM.  Oomufb  to 
U  m^oftd  tiyB.  S.  ff.'tind  C.  iWr  Wi/a  vito^tAt^ 

eree,^  FSMdmrordertauiM  paid'iiUvtJlBttrtiiitM 

tIMrjoiitc  Um,  imit»Ute-8wHiit0'^iiiHMMi  ot-^ 

kii  Wife  mrtlfcing;  mi  lkil^  '^dr»-^m~  *W-ijf*am 
J)Mdmd»  (Aw  01  M»  /]MI.*^£U^w«fc«  Pei&(^  of 

-  t^tWUaUttMH-tktm,  '-'  -'-^  ;  TMi: 

Hie  teabtotm  the  onias  b«irUlAd  Vmm 
Bntlotdc,  and  Chatkttd'  fais.#(fe;«'shm  of  ro,OOOK,'  SX 
per  Cbnt.  ConsdidatH'^OT'I^Uced'  AiifatiiHea;- W  Ili^ 
option  of  Ms  «KfCntio]r,tb''b0^'ptft«i  thj^iniat  iMj^ 
and  that  of  lii&  execMor;'iheyit|t!^WdBt^'I^^ 
Harl6ck  and  ChaHotte  his  «ifb,  ^iby  th^  hhtifiil 
thereof  duriiig  tlieir  |ofait  Hves,  W  fhi/  Iht'Mm^ 
Tor  of  them ;  and'  after  tiielt  Mce^y  #  imy'chlldrfetf,  lii 
he  equally  divided  amongst  thUn,  miti  ot  heV,  If  dulf 
one ;  and  if  they  should  bba'aft 'wltl^oTlt  issbe  orth*tt 
marriage,  th?  10,0«0<W;  wis  gl+e^  itek  -  ByHife  decfW 
made  on  the  4tli  if^iy,  V^X  ft  Was'ordei«d,  that  the  de^- 
ftndant,  Steilien'Teinier.  diifiUrdtnnsfrir  iir^  conrf,  to 
Bn  account  to  be  intitnled  *^Bh»teBahAa;Hwrl661t  juU 
Charlotte  his  wU^  tfi^  8^!>ft'Aeoonnt;"'ibe'  ^tn  of 
16,0001^  31.  per  Ctsit.  Gm^sonflAted  B^kr  'Amiiimtj^; 
and  H  was  oradlred;  that  the  dlvMe^^  t<^  hcciiieth<ireOi4 
Vheii  so  trtmsfened,  ^imld  1»,  as  And -when  Itt^e  aaitnie 
Bhontd  from  1im«tit  (fane  aedrue  i^«edtoiM(rduis,  paid'  tb 
Brook  Baines  BiliiocV  aodOhityiweii  li^  Tfift'ddHi^ 
then- jointlives;  and-toJthle.rtilMVtir  ofUiiib'durttjgltfi 
or  her  Hft,  or  uiitH'the  filrtbeir" 'trfirdteF  of 'tht'€Su«; 
wnd  after  thefr  daieaarijlt  vrtto  eKafei^d'ttht  *rfy;Jei^^ 
'  or  persons  int^rMted'  IherglU,'  tie  tktm«9.  ih<frett»i  Woiild 
Ite  at  liberty  to  apj>!y.'  Bhwk  BfflticS  Hbrlbck  dypaWiea 
this  life  in  March,  1M9,  l^tltjjp'CMrlMtt  Hu^^  Kis 
%idow,  and  also  a  daltohter."  <At  the'filFi6  W  ihe'dtath 
of  Brook  Baiptw  Hnttock,-  fo^r  h^Pji^ttriy- WilSehd^ 
amonn^og  to  d8S/.'  lOi.,  Ver<!'>imWei^ed;-fiJid^ the^A^- 
eonntant>'Gen8n3d«iiUttied'td^flty'th^MMfe  to'teyj^erStm 
Trithont-the  ordelr'of  ihe'tAt&f.  '7h6  pihdW  hb^  ptv- 


'<CeMi,'iii  9nttp«tt  MhiUij'ltflel' 
CXdHtuiMHjl  Uni  JOffi^t.'JUM^,  i 

,  1  UVtl  aSMRP 

Ztftofl^Vin'tfeiily.-'-^-'  '"^        "i-  '-^ '» 

Lord  UN6i^B,'H.1L^:^Qi£'flliri  l/lMAimW^ 

<a^ri^.'  ■■■■■  ■■■  --■•-.^~! 

'■■]  .  ':  -■:•.:■.■><■  nn  Jp  ■ig'jLt.'t  f      ■■•  -  ■,  ■:  r-iflj 

'M  .    'U    ■I'  '.         'JTul-y&Pi'    1'!  '    .■■■'■i/Oi  }■ 

Auigitm  of  the  IntolvmU,  witkott  oiy 

AeeomUo/the  TnmUtmtqlkih-'  ".•"■'\-\z^ 

SHkors,         ffitf  mM^I^'IBfij'^ 
p4iea0Wi,iittdettt»tl'«'^T!i}r.'i6rTI~  ' 
then^B  Witouti^i  all  htifr'4«al«tfd  peri 
KiB  %te«<e^^stetb,  VertiVMUA  ftt  tin  nMvi^M  I 
attd-ttof^hs  Sist  Vtfly-J  l^DMiMBell  Ani 

riot  6Pmi/M^m  m  eM^mtakif-mim^ 
9MM  dituft:  OMM  aue  thd  'fliKt  awii 

sud  act  forthwith,  as  to  the  V? 
17th  May,.1841,  toWft^^A 
Wfiedft^i' as  «t^<RlMi  i-fttffr 
dnle  <*M  JbfiU  BfllpfiiPfl^^itt  ^  ' 
ill  1047,  ibd  btfWe  iMhOrafMiy 
f<tt  the  liditafffiMSffoft  flf)  %tt  dftM 
tktt  tif  hUjiek-cf  "KUfi 'Stad'thi'^ 
Jt«^'s  liiBdVeiiiit  '"tr^ft'^tt^'a^ 

ij^afrtftfB  tb'Ac'iSitATwte  „  

tM^'fi^  'Beltb-%IMttiW  \« . 

receive  the  whole  of  Edmd  ,  . 

kin,  in  the  IntestateTa  eatate,  or  wbetfaer  tki  4m  «• 
b/£aw«A  BrilMte-l&b&Mtvr-vaAiit 

signeea,  ho\ 

■w^lcE  wiqe  oil  at  t' 
'  i^i^ana  Spee^,  for  t 
acf  V.S^  2  "V^ict.  c.  110, 
^e^Wffnees;  tlie>-,ha^ 
IS  Vjestea  jih  tJieir  hands 
ordurfyLbUt^ 
vent  gives  qIs  mirut  < 
t  thi  refer 
l]!Fth«>f 

'wandifilVbftV 

'^Cfbboii^d  «tetitf  L 
__„tetftyr*«H*hl*r'iAo«!3 
t^'flS^-iiiontVbfto.. 

'iheiir;'jihd'ya '6bt«fa-^by  iUf^^ 

Ti«h*t«'tMk«Ht»W'U*e'«|lMi^ 

MM  iji' "ftf:  '?»4  w^!&25 
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avq«4  «f  t)«  fnontoir ;      th»  jCov^t  vould .  net  e«ia> 

Souinee  was  a  case  of  bankruptcy ;  and  the  poliqx  j)f . 
the  law  it  quite  different  in  that  case.  TJte  «erti$C4te 
iavsM^toAMintp^'^fiitjretprape'rty;  pflo- 
fpgqliyinpjto  (he  iaeolTenqv  a^.  n^t-  the  fintcaw 
ueveia  an  abaolute  transfer  to  the  assignees^  4n>t|^. 
oChcrr  they  have  only  a  ^ndyment  attaching  the  pnAimy 
of  the  insolrent,  but  attaching  it  with  its  incidents; 

mtrmt  takes.!,.  . Cer^i^rQ^dy  hf^  ^are.a^r  set  off. 
Tbe  creditors  of  an"  insolvent  can  maxe'  hi'm  a  bank- 
rapt;  or  proeeed  aMlMN  Mm  tg'»»r  iky  except  agahut 
W|i ■!■  mill,  ghii  &iigaib  •T««nlcrd^^te>tMt> 


its 


•^■w  and  miton^  for  crihd:  f'istfai.  .  v  •  . '  > 
iJNt*  M  ^V^*'-iThfl^41l*cy;  of  111*.  Md«  , 
am.  uie  .meaaiog  th^y.  ^(  pi*  the  -word  debt.*'  _  . 
ijPn  B^'s  debt  may  e^ist  for  sone  pwppses;  .bat  th* 
''bo  ia,  wb^az  be,  liiihw:  to  pay  it  to.Johft 
Vfp  are  not;  (moaediica^dv  us,  warrant  of 
—  ..Xhfl  (p^^ton  are.  depiiiiyrf  of  aU, renedx. 

tM  eft^te  of  ti^e  insol-. 


_  u^  pe^Bov  sod 

jiff4oaaaalj[pnNM((aqMnat4J^awg|w^  Horn, 
»liiKilT«9t  Jq  thft^](t«|i«i,«Qq,wy  away  jwy;  pnh. 
rtmmro^wy  o^betpenog  ficqnire  any  into- 
„      .t4  IhiBitotQt»«tt«chfWonitattbe:i»pi«sntof 
t%it^i(a^'«        «nd,  iA  b««9P>«*  the  pxgpartf .of  th* 

[Honor  rfeerrad  bis- jodgnuii*'.         ,   /  - 

Blurred  to,  »n4  it,  aff^v  to  nua  t^ftt;  wMt  ihn 
.^Qiancellov.  buv«ua.  ip  the  c(ip«.  Df..:0en9t  v. 
«p«t».  th«  raatUt.  ia.  the  f4«r«4t  my  foltAy] 
P^ww  to  me  that,  of  ;fiec«Mit;y*  ]  ]t  .mrat  hol4 
_9,  p^gncafi  havtt  the  cleaiEMt  rig^t*  «na  the  order 
l^  jiiHlde  pa  paved  >y  tftei  .petitioD^iVb  4f 
•<  rip  <uaigmef^f«  ^  ap02.  ft>  J«  jpoii  to 


'■^am^b/  wMek  vat  eharMd  on  me  JReiidw,    Ths  J^M- 
orpciS  (hf  XfCgaM-^S^  oti  tie  4nnaitief',  'iiti4  poicl 
i^^iMM,       4a  nof  >wM«;.i'Wf>Mttft^.,'dii(f 
.^Hfiardt  became  lanlcrujpt,    the  Rendxte  lifihi  Ef- 
titiBoiild  ie  intumekfrt».t0»  JP^ment  of  the  Cotta 
'df»  Admia^raltm       md  of  tAt  Pt^mttU  afthe 
y  tmpd*!^  to  prmASk  fvt  the  Aimititie$:—Sie^ 
:  tu  cWiM  W  M  CKlM  oil JSk^ 
'fbn  Jiiddnlph,  hj  wi^  drted  tba  Sftth  St^Mws* 
^        tod  netiDfliUlwa  the  following  a|inai(i«a;— 
.Siddnipb,  siMft^i^owMpd,  the  j«irlv#nn,«f 
Tlwipafl  wrJ;g)i^..tha  amiiUty  al.tjicu.  4unH 
Mfut  ^Tcs  of  biniaelf  end  ^a  «ua  Fryices  Sid- 
iplk*  fud  ^fUr>h«r  dea^in  jieq  v^ercof,  tl^.yfw^ 


adrnnt 


lOOl,  dnriw  his  life;  tft  eft^h  pf  tl}^  \^ 
rants,  Fabri  ana  Catellatei,  the  yeaxly.  «uni 
jhinw  iMr  iife,  ..And  the;  teif^tor  4ireot«d,  tWt^^u 
j^^iintory  «IioTild»oqt«fbb  penwnal  ^tet^  Hrpm^gruite 
'wVbmiv  of  money,  to>  be  ivTSBt^  by  t^ein,^^ 
wWHsec  the  said  enn^itji^^j^t  their.  dj|M^ 
Know  one  o?  nwe  GoTexnQ>«Qt-^)it^.  oj^  aor 
ip  ;dK<^iarge.«r  tb^.tovd.  Bftv««»l  »ttnuitie»;  end 
iffibf  directed  W>afc  the  legfcy'da^  PW4%  ^ 
^fPMee^  oT^e  enid  ennaitiw  ehm^(b(tm^d■fmt(>f  the 


tbeeebjt  vjji.  and  declare,  that,  nibiect  te  the  nid  an* 
nmiiei^  lt«  bequeathed  the  following l^cies :— To  J ohn 
Wir^ht.  moLj.  to  t.  Stonoc  end  C.  B.  Stonor,  40002; 
a-piece;  and  to  Johi^  ^^'^  testator 

djiucted,.  that  the  legacy-aq^.  payable  in  respect  of 
tl^  said  l^iacias  of  8000/.  and  100/.  shoald  be  pud 
oiU  of  the  residue  of  his  personal  estate ;  and  he  be- 
q^Mthed  the  reu^ne  ofjiv  trarsonsJ,  estate  and  effects 
egi^ly.  betvo<)n-.A.  Q.  W  •  Bi4daJ[pli  and  the  said  John 
Wright,  ju^i  apj)<n;ated  (hem  .ms  executors.  By  a 
c^icil.  to  his  wAI  hegave  to  Sir  H.  Bediogfield,  2000?.; 
to:F;eJ)rl  ud,C»iellKci,  .200Z,  each;  and  to  Thomas 
K9irris,  60*.;  and  4>>*!<=t^  ^  executors  to  pay  the  le-> 
g|^:rdutiea  out  of  hie,  rewduery. personal  estate.  The 
tMM^PT  died  jn,183ft».md  Jonn.Wnghl  alone prored 
ibff  wiQ.  At  the  tine  of  hie  death.  John  Wright  was 
indebted  tohin  Id  laopO^  Iq  1840,  Jolin  Wi^ht and 
AvGf  Biddnlph  peoame  bankrupts,  and,  in  1841. 
Thomas  Wri^b4,Tahri.  and  Catellacci  filed  their  bUI 
for  the  adnunistration  of  John  Blddulph's  estate.  Front 
the  reporte  made  in  the  cause,  it  appeared  that  Joho 
y/,ngpt  had'pi^d  the  Icgacy-dnty  'on  the  annuities,  bnt 
had  not.Mt  amxfi  any  wv  to  secure  them ;  end  he  had 
paid  alt  the  legacies  oequeathed  hj  the  will,  except  hia 
own  8000/.,  hot  he  bad  not  paid  the  legscy-duty  oh 
any  of  them.  The  nnpa11f7%acy-daty,  directed  by 
the  testator  to  be  pnft  ovipf-'tpe  rtndne,  amounted  to 
13H>  The  jinpvd  l^wy-dnty  not  directed  to  be  ao 
paid  Atnwinler  t^-DODi: '  ^lier  €fowii'  cMidaed  to  fann 
•11  these  duties  otrt-of  f^reMrtkr'B  estate,  whioh» 
1«  wammmit  itt  Jol».Wjri8tlt'«'&Uni%  ke  benr  in- 
debted lagBOOJt  te.th»««taH-frMld  then  W  itwoffidsnt 
tvpKftid*  M  Aeewtanf  tbe^itt  wd  lor  the  pavmoit 
of  the  annnUiett. , .  The  eeweeeme  .«n  :ibr  hearing  on 
ftrtlMir  direetlen^  end  ;al:  tiio  aame  tine  was  heard  a 
peliiiea  of  Xbotuu  Weigbt  astd  Febti,  praying  that  the 
oatta  of  the  snit  awl  iMr  MnvUiei  might  be  proTided 
Ibfb  end  that  the  hgMy-dnly  nichtvtfot  be  paid  o«t  of 
tfie  tertatot^a  Citato  till  ttait  bed  bem  dene. 
'  C.  P.  Cbeper  and  JC  ^ .  Vpfto,  tut  the  petHioDers. 
Jiomafywoda,JLMml^  lot  the  Gi»wii.»The  first 
flueoUen ish  wiietber  the  IsgeeyKlHty  ieto.debt  from  the 
executor  only ;  and  it  aniount»4a  tnie~if  the  execntor 
leti^ne  the  mtr,  an4  th»  hconnee  in^nnt,  doee  the 
Crown  lofls  itf  Ominaljy  ttie  legacy-duties  were  if 
the'form  of  ^  stamp-duty  on  the  receipt:,  but  the  latw 
Bt^niea  of  98  Ge^.  9,  c.  96,  and  U  Geo.  3,  e.  IM.  (SUi 
r^JRoHmom^  %  Slur.  53}^  charge  the  duty  on  the  legecy. 
The  ^  Geo.3,  c30,  a.A  n»kcs  it  a  debt  from  the 
executor ;  eeet.  10  diiects  tl^c  duty  to  be  calculated  and 
.deducted ;  ^ect.  12  apeaV  of  diserent  persons  charge^ 
ab)e  with  the  dii^.  It  wait  the  clear  intention  gf .  the 
Jj»iriatnre  that  the  property  itself  should  be  charged. 
(Foiter  T.  2  Bing.  K.  C.  2t»;  Tkomat  t.  MoatgmnTL 
3  Russ.  £QS ;  StotM  V.  J)tmiV9rt,  $  B.  &  AdoL  359}. 

B^htlU  for  the  assignees  of  John  Wright,  who  was 
the  executor  and  renduary  legal<^,  hut  was  also  in- 
diebted  to  the  ^^ete,ai!gned  ifa  Mpraswting  the  re^ 
duary  Ic^teel— Tlfere  an  three  cfaaece  .  the  anniutie^ 
the  legacies  Mud,  and  the  legaciea  to  l^e  prid.  As  to  tlw 
1qpKtes]>aid,  the,  act  say*  thet  the  du^  ^11  he  due 
from  the  |cg»tiM,  Mid  also  from  the  execntor.  The  reat- 
dqary  legatee  ha»  had  thcae  dqtles  extracted  from  the 
xeBidtte,  and  if  the  CniwA..  lud,  been  vigilent  it  migU 
have  arrested  t)iif  duty,  'fihe  Wctee  is  liable^  and  the 
fKBCtttor  is  luiblc^.hut  bow  can  Ute  Crown  lay  its  band 
upoq  the '  residue  2.  The  nifiduary  legatee  is  nn&ble  to 
nel;p.him^;.  hn  cm^np^  icontpel  t^.  extqator  to  pAf 
tl^  duliy.  pr  the  Crown  to  qbtain  i(. , 
. ,  .y^cB*CH*i(cnu>a.T~There  i«  n9khiDg.  here  to  do  with 
the  general  JnUt;  bift  I  ^aye  t;o  decide*  on  thia.peti- 
tie.n,., whether*  under  the.etat.  36  Geo.S,  c.  36,  vfhete 
,»3^  uc^Htor  lies  wholly  or  pajttiiuly  yaXi  t^e  ic^aciei, 
toe  Prbwn  \m  %Hen  e{^n«t  tba  unpaid  part  of  the 
1»M«»>  9t        mi^if^i^r  t^.^ttty        9oghi  t0 
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bare  been  pdd.  Now,  it  aopaared  to  me  at  the  time 
that  there  ini  no  ground  n>r  tiut;  hnt  I  thot^kt  it 
dna  to  the  ease  to  confer  the  aeotUow  of  the  aet  and 
.the  cases  cited,  to  which  I  fblly  sabscribe;  but  I  think 
thcFjr  have  uoUiing  whatever  to  do  with  this  ease.  It 
Bweaie  that  a  provision  has  been  made  by  the  statate, 
tnat  the  executor  shall  be  a  debtor  to  the  Crown  for 
the  amoant  of  daty  which  he  has  retained;  and  that, 
where  full  payment  has  been  made,  the  legatee  has  been 
also  made  a  debtor  with  respect  to  the  duty  whieh  he 
ought  to  have  seen  paid.  —  Dedartf  m  Mi  anE^  Ike 
CWtcn  hat  no  claim  on  (A«  estate 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

FOWILL  ff.  HiXU—ifil^r  24. 

A  Grata  Bitt  watJBed  fir  ZHseovay,  adding  new  Facts 
deHrvetive  ef  the  Gate  made  h»  the  ortginat  BiU,  <md 
pramng  geKireA  IMitft  omI  Me  aaiiw  wo*  heM  not  to 

This  was  a  demurrer  for  want  of  equity.  The  &cts 
were  as  follows:— On  the  16th  Febnisry,  1849,  Sir 
Benjamin  Hall,  die  deftndsat  in  this  suit,  filed  a  bill 
for  relief  against  the  present  plaintiff,  Thomas  Powell. 
On  the  letb  April,  Thomas  Powell  filed  this  present 
bill,  as  a  cross  bill,  against  Sir  Benjamin  Hall,  praying 
diseoverr,  and  that  the  suit  might  be  taken  as  a  cross 
jmit  to  the  original  suit,  and  that  H  might  be  declared 
that  Sir  Benjamin  Hall  was  not  entitled  to  the  relief 
prayed  thereby,  and  that  he  might  be  decreed  to  pay 
the  costs  of  boui  suits,  and  that  the  plaintiff,  Thomas 
Fowell,  might  have  audi  further  and  other  relief  in  the 
.{ovmlses  as  the  nature  of  case  might  require.  The 
orifl^nal  bill  was  afterwards  dismissed,  with  coats,  by  an 
order  of  course,  upon  the  pteinti^a  applicati<m;  but 
the  plaintiff  in  the  croaa  bill  declining  to  dtsnun  it 
without  some  acknowletk^ent  of  his  rights  in  tiu  auh- 
^|M^matter  <tf  the  smta  being  made,  the  demuxrer  was 

RutselL  Wigrtmy  and  Qoldemidf  for  the  demvirer, 
contended,  that,  under  the  circumstances  of  the  case, 
tiie  bill  was  demurrable.  {AngeU  v.  WetteonAe,  6  Sim. 
90:  Jmea  v.  Hei-riott,  Id.  428 ;  Weatjieid  v.  Shipiiiorth, 
y  Jur.  499:  Oalverley  r.  WiUiam,  1  Ves.  jon.  210;  and 
OiMgh  T.  JtMem^  1  De  G.  &  S.  178). 

Bacom  and  Jf.  •Kunes,  for  the  -UQ,  were  voi 
called  on. 

Kman  Beuob,  V.  C— This  is  the  case  of  a  cross 
]>|]],  a  demuiTcQr  to  irtiich,  it  b  aonceded;  and  it  is  pUtV 
could  not  have  been  suBtanied,  had  it  been  confined  to 
the  facte  stated  and  asking  discovery,  and  had  it  not 
pn^ed  relief.  The  question  la,  whether,  'being  a  cross 
bill,  the  prayer  for  relief  renders  it  demurrable  ?  Now, 
the  bill  relates  to  the  subject  of  the  original  suit,,  and, 
88  I  undeiBtand  it,  shews,  in  truUi,  a  ^od  defenoa  to 
the  ori^nal  suit,  but  not  by  way  of  simple  negation 
to  the  ulegaticms  and  charges  contained  itt  the  original 
l>ill.  It  adds  fiuts  to  the  record,  which  J^ts,  if  true, 
displaoe  the  ease  of  the  original  complainuit.  I  am  of 
c^biion  that  wt^  «  hill,  Ddcg  »  eroas-bUi;  i>  not  de- 
nramble.    ■  ■  . 


swoon  «.  Bfironnxn—THRUFt  «.  Bsvebis&b* — 
31^28. 

J>^eeth$  SuU—Ptniief-^Vatim  <md  Ptirt^^iuer, 
Jm  EUate  wa»  aeU  in  Septemierj  IStt,  wider  a  Degree 
of  the  Comrt:  J*tireAater  ottjeeted^  mthia  fAe  Time 
Umited  in  tke  Oendieiioney  tiat  lie  Suit  woe  de^etipp 
aa  to  Purtiea.  Oemael*a  Clpttuon  wo*  eommmkated 
to  the  PJoMt^  Solicitor  oat  the  etk  FOmargy.  1B4&; 
tutd  on  tia  "and  March  the  Putxkater'a  SolicUar  wa* 
ii^fvrvied  that  StepeaeerebeiaigtiihenUaare^  the  D^eelf 


and  U  flWH  hoped  it  would  6e  dem  «■  nra  Wads, 

S^Dt^at^er,  the  Purduam'a  ffrrfffiTir  iM  ■ 
Setum  of  the  D^xtait,  md  Oe  P»dtea$r  jamti* 

Petition  prt^fing  to  he  relieaedfnmlnaPwimu  Qi 
the  "iOth  March  the  Suf^lewtentai  BiU  waajSkL  Ik 
Court  refttaed  to  discharge  the  Pvr^mar. 
This  was  a  petition  of  Mr.  James  Fitiwa^  pQiflS 
that  he  might  be  discharged  firom  the  poRhue  of  tom 
lots  of  an  estate,  and  that  hia  deposiUmonrr  alj^  be 
returned,  and  Ms  costa  taxed  and  paid.  UuMnd 
that  by  an  order  of  the  Court,  dated  the  llta  Jdr, 
1848,  the  real  estate  of  Thomas  Rose,  the  testitn  inOt 
cause,  was  directed  to  be  sold,  and  on  the  S8tb  Sertot 
ber,  1848,  the  said  real  eatate  was  put  ^  far  w  ^ 
auction,  in  four  lots,  and  the  petitioner  becoK  tw 
f  archaser  of  lota  1,  2,  and  3,^  and  paid  tbc  itfiA- 
money  for  the  same,  which  was  curied  to  us  Sb- 
count  of  the  first  above-mentioDed  cause.  TUViitcr 
afterwards,  by  his  report,  owttfied  the  futtei  Iol, 
and  the  report  waa  confirmed.  Withm  the  tine  Eaitet 
by  the  conditions  of  sale  for  objections  to  tba  tiditii 
be  delivered,  certun  requinUona  were  msie  ^ 
purcliaser's  solicitor ;  an^  in  nply  to  one  of  mk  n- 
quisxtions,  the  pUintiflfe*  solicitor, by  fll*tter,3tfiJt]K 
15th  November,  1848,  stated,  among  other  ttaDg^lIut 
all  parties  interested  In  the  testators  estate  wi  tibn 
parties  to  the  suit.   Counsel's  opinion  Dpoo  tbitttli 
was  then  taken  by  the  petitioner,  and,  tie  gpt  ijpT- 
ing  to  be  defective  in  point  of  parties,  thst  opiuaa 
on  the  8th  February,  1849,  commonicstedteftejilBi- 
tiffs*  solicitor.   On  the  22nd  Uaich,  1849,t&(it&itv 
for  the  plaintiflb,  in  a  letter  to  the  petitioDH^aUta^ 
stated  that  *'he  had  laid  Inatmctioiis  bdbnenidto 

Erepare  the  sopplememal  bill  and  peUtioa  of 
ttth  of  which  he  shocld  get  that  week,  ate  mwmM 
should  get  Mr.  Jarvis  and  the  other  def^tettoMi^ 
and  then  get  the  decree  rectified.   As  M  ■B'^ 
would  be  offered  by  any  party,  be  hop«d  to  ^  * 
done  within  the  next  three  weeks,"  &r.  OftwStt 
March,  in  reply  to  tito  last-mentioned  letter,  4«taOr 
agmt  of  the  petitioner's  solicitor  wrote  at  Man:- 
«  37,  SoctiMMpteaWyh^ 
'  28thlA,llA 
"  Shervo^  v.  Beveridga. 

Eg  f*trU  Fitneaa.   

"  Dear  SiSf^In  anewar  to  yaw  iattar  t»lu.A«v«i 
of  the  22Dd,isstati^I,b^to  8tfttethatIa)BidnMiK 
to  embarrass  the  parchusser  by  appro Tjag  "i^fc 
party  to  the  prmiMi^gs  yon  provose  *****  J^I 
client  waa  a  wHIins  purchastf,  and  would 
glad  to  complete  hia  puichase  if  he  caald  hm  mm 
Kood  and  marketable  title ;  hut  afiter  the  S^^^j, 
that  has  arisen,  and  ooacaderin^  the  ptaseat  Wiw* 
the  business,  I  cannot  advjse  bun  to  keep  ^'"'?r 
open  any  loDnr.  %  tberefore,  on  the  P**5^^*2 
half,  reqnest  th«  retprn  <rf  tlie  depoat 
payment  of  hia  coab^  an  account  of  which  J  wiu  ■» 
yom  forthwith. 

«DaarSir,TO«BobediBnUj. 

<*Ge4»gaAiUagr,»m. 
Ob  ti»a  2»th  XanA  tha  n^lementsl  m 
Some  of  tha  oeatnia  ace  tmat  interested  fa  *ep*3 
of  the  sale  were  reBlfutg  abroad,  and  had  aot  JlfU 
either  to  the  ^cin^  or  suppIemeBtal  WU.  ^ 
pDeatfntation  of  the  petition,  th«  M*'^ /tflZ 
obtained,  by  which  ft  apponed  that  the  WWi 
suit  had  been  reottfied.  ■  .m^ 

Swanaton  and  J.  J,  Cetle,  fcr  tiw  P«*reJlL 

Sowter,  (10  Bear.  348).  , 
iZwswB,  Scare,  Feati,  and     /.  W  "« 

'"kmqht  Bwart'V.a— Tbo  C««t 

fey  the  bud  of  XadlflliMV.  A>«ijif^itixMi>iM>i«« 
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&A  prmctples  oa  which  that  case  was  deoid«d.  The 
meaHou  ia  wholesome.  It  does  not  appear,  howtver, 
wMt  the  particular  conduct — the  particular  course  of 
yroceediogs  which  have  taken  place,  have  not  taken  the 
case  oat  of  the  influence  of  the  principles  on  which 
Zeekmere  v.  Bramer  was  decided.  I  think  they  do,  and 
(bat  it  would  aot  be  right  to  disahaige  this  purchaser. 
B  be  asks  for  an-order  of  reference  as  to  Uue,  he  c^n 
bare  it.  1  reserve  the  costs  of  the  petition. 

&^  The  IrswicB.  Kobwich,  and  YABHoaxa  Eailwxy 
Cqupanv.— Ju^  13. 

it'  AfMMMT  whSlRff-^  ApUrs  ^  a  Jotnt- 
'  atset  Gompai^  prmntea  hit  Pt^wn  witSant  rni^M 
of  the  Dirtctorfy  altkowh  thHr  N<m«t  and  Ad- 
^inaaet  were  mil  known  to  hitn  and  his  Sotieitor;  and 
'  tke  Petition  omitted  to  ttate  that  the  Company  had  hem 
'  ^saolved  under  Lord  Dalhausi^a  Act,  and  a  large 
■  Proportion  of  the  Depotite  returned  to  tiie  SuBseriberg, 
'  Twe  0^  the  Directors  only  knew  of  the  Order  for 
'  -Winding-m  hy  the  same  being  advertised:  tkty  attended 

•  ^  first  Mating  before  the  Master^  and  o^red  Ob- 

•  )tetwtis,  and  then  presented  a  Petition,  praying  that 

•  Order  might  be  discharged,  with  Costs;  which  was 
-  eifderfd  aceordingfy: 

'The  petition  in  this  case  was  presented  by  Hessrs. 
Barnett,  Reynolds,  and  Tyndale^  three  of  the  directors 
^  the  Company.  From  the  petUion  and  the  affidavits 
ik  appeared,  that  on  the  14ta  Ma^  last  Mr,  Richard 
Gzean  presented  a  petition  for  windiDg-ap  the  affairs  of 
me  Company,^  alleging  that  he  was  a  bolder  of  fifteen 
aboresi  on  which  be  had  paid  2t  per  share  depont,  and 
Sad  executed  the  snbacribers*  agxveiaent  and  parlia- 
jftfatary  contract,  and  became  a  contributory  to  the 
*^^P||WF'p*'  and  fiabiUties  of  the  undertakiag;  and  upon 
flw  petition  an  order  for  winding~ap  was  made :  that, 
me^an  unsuccessful  application  toFadUunent  in  1846, 
the  directors,  with  the  approbation  of  the  shareholders, 
bizaeeiing  properly  convened,  resolved  to  abandon  the 
scheme,  return  at  once  1/.  6s.  per  share  to  the  share- 
tkolders,  and,  after  the  payment  of  .e&penses,  divide  the 
sDiplns  rateably  amongst  them;  and  accordingly  every 
doe  «f  the  shfu^faoldera,  except  one  John  Bisnop,  re- 
<|lvM  that  sum  per  shtoe;  bat  in  September,  1846,  it 
wiB  ftmnd,  ti»t,  after  the  payment  of  all  expenses,  4^. 
Tjik  ehare-  eoidd  be  divided,  and  It  was  rcKtred  that  the 
CoBkjmay  should  be  ^ssolved  vadfer  Iioird  DaIhousie*s 
4afe:  twift  an  the  shar^Iden  {exce|iit  iwenty-seren, 
baUBog^  660  shares)  received  that  additionsi  sum ;  and 
WiAldO^.,  to  which  these  twentj^-seven  were  entitled,  was 
fadifled  over  to  the  three  petitioned,  to  be  held  by  ibera 
applied  fbr ;  so  that  every  part  Of  the  affaire  ef 
tba  Omtpany  had,  in  fact,  been  fully  and  finaHy  wound 
t[p  :-'that  the  proceediiws  of  the  Company  before  stated 
were  advertised  in  the  London  papers,  and  in  several  of 
the  Norfolk  and  North  of  England  newspapers,  on 
aereiikl  oowsione :  that  the  petition  of  l^r.  Green,  and 

a^davi^  in  .  support  of  it,  weue  picpsred  by  and 
ifrom,  before  Mr.  W.  Cdwaods,  of  Franuingham,  soli- 
•dwr^-aad  a  Master  E]ctfaordiDe<y  m  Chancsi-y,  and  the 
M^iiOTi  was  aarvivd  on  Mr.  George  SdWar^  his  bro- 
MMtFy  Uviog  in  ti»  same  town:  tba  «olioaton  in  town 
Mob  U  tbe  matter  of  the  mwlon  bww  tbe  wante  of 

W^.  Edwards :  that  Mr.  VT,  KdwanS,  a»  the  loeal 
of  the  Company,  was  weB  acquainted  with  the 
npaM  xnd  addresiee  of  the  petitiMters  and  the  ether 
wectors  and  ofBcers  of  the  Company,  and  vnght  to  hare 
■MTtd  sffBOoaeof.anQh  directors  or  otberofficer  with 

petition :  that  the  petitioners  were  entirely  igsQEaiit 
^  petitilon  having  been  preseated,  ,ui:dil  aito-  ihe 
madft  on  it  had  beat  advwtiasd  ia.  tbo  London 


Gazette ;  and  had  they  known  of  It,  they  would  hare 
appeu«d  and  opposed  the  order  beia^  made. 

Aenym  Pas4mr  and  Hetherittglom,  in  rapport  of  the 
petition,  submitted,  that  the  iscts  detailed  in  it,  and  in 
the  aflodaviU  filed  ia  supixMrt  of  it,  as  ttaey  wore  known 
to  the  petitioner  fbr  the  winding-np,  oqght  to  have  bank 
laid  before  the  Court.  Am  tbia  bad  not  been  done^  a 
ftand  had  been  praotised  on  tho  Court,  and  the  act  of 
Parliament  had  been  ap[difld  to  an  improper  and  an 
oppresHve  purpose ;  ana  the  order  ought,  therefore,  to 
be  discliarged,  and  with  costs. 

Malins  and  Ro^mrghy  for  Mr.  Green,  relied  upon  the 
affidavits  filed  in  support  of  his  petition,  as  shewing  his 
titie  to  the  shares,  and  contended  that  ^  the  requisites 
of  the  statnte  had  been  complied  with.  They  also  urged 
that  the  present  petition  was  presented  too  late ;  and 
further,  that,  even  admitting  the  title  of  the  petitioner  to 
be  bad,  the  order  was  not  to  be  thereby  impeached ;  the 
0th  section  of  the  Winding-up  Act  providing,  "  that  no 
order  absolute,  nor  any  order  or  proceeding  under  that 
act,  shall  be  impaached  by  reason  of  the  petitioner,  or 
any  future  petitioners,  being  afterwards  discovered  not 
to  nave  been  duly  quallfiea  to  present  the  petiti<Ht  on 
which  the  order  absoluto  shall  have  been  made;  and 
that  a  petition  may  be  presented  undor  this  act  by  some 
person  duly  qualinedt  praying  to  have  the  benefit  of  the 
former  p^oceedulg^i^.  and  to  be  allowed  to  carry  on  and 
prosecute  the  same ;  and  upon  such  petition  being  pre- 
sented, and  coming  on  to  be  heard,  such  order  shall  be 
made  as  to  the  Court  shall  seem  necessary  and  proper, 
empowering  and  directing  that  the  former  {B^>oeedui^ 
shall  be  cairied  on  and  prosecuted  by  the  petitioner.  * 
If,  therefore,  the  order  were  discharged,  no  other  share- 
holder could  avail  lumself  of  this  section  of  Uie  act. 

W»  MmriSf  for  another  shareholdco',  supported  iba 
order  obtained  for  windii^-up. 

EmaHT  Brdcb,  V.  C— -Under  the  partionlar  drcvn- 
atanees  of  this  case,  it  is  a  subject  m  jMfnt,  and  veiy 
much  the  subject  of  remark,  that  M^.  Gr«en  did  not 
serve  the  petition  compluned  of  upon  soaw  peniHi  upon 
whom  it  misht  as  well  have  been  served.  Without  en- 
terii^  into  the  question  oC  Kr.  Ed  wajcda's  tMe,  it  is  quite 
sufficient,  in  my  J  ud^puent,  for  the  puipose  of  dispoeuu; 
of  this  petition,  to  say,  that  it  omits  to  state  facts  whicC 
must  be  taken  to  have  been  within  the  knowledge  of 
the  pt^tioner,  and  which  he  ought  not  to  have  omitted 
to  state.  The  objection,  ia  my  opinion*  was  token  in 
su^Q^oeut  ti#Bi;  U  was  tok(»n  «t  th«  firsft  nuetit^  before 
the  Master  under  the  order.  Let  the  order  be  dis- 
cbaTged,iwith  ooitsto  be  paid  byMir.GMeQf.wUboi^ 
preJudlM  to.«oy  other  potitioa  tbia^  pnamted. 
If  p:i^ba  sny.pftrtiK  wV  tiuoka  it  worth,  while  to  Us 
on.oiu^  tor  wmdiag->up  this  Company:,- 1  shall  dad 
with  the  application  when  w>d«.  Upon  tba  nrsBNit 
occasion  it  is ,  anou|h.  to  diiHba<gP  the  ,i«d«^  with  eoaU 
to  beoaid  by  Mr^Gnen. 

;  Vf7X.  tS.  X^i^  4^paarfld  on  behalf,  of  jpartiea  who 
had  be^n  cfi^pellad  to j;o.  to  tha  Mastocfft  omge,  and  i;i- 
cur  expend  i^on  a  matter  whioU  it  now  appeand,  from 
the  judgmepA  of  tb«  Court,  oiuht,  never  to.  h&ve  been 
s^t  thpre.  ,  Ue  didjnQt  know.that  ttu  Court  had  jun^ 
diction  to  protect  such  ^rties  from  unju^ifiable  ex-' 
penses  inflicted  upon  them  by  partiee  who  had  presented 
such  a  petition  and  ohtidnod  such  an  order;  hut  he 
thougbtjt  would  he  bia  duty  to  point  .out  the  extent 
and  grievanoes  of  the  abuses  aridng  from  the  uusappU-^ 
cation  of  the  powers  of  the  Viudiiw-up  Act. 

KNtsHT  Bruc&  V.U— Upon  this  petition  I  have  no 
juTis<Bction>to  odfudicato  oncosta  s6  incurred.  "Who. 
thei!  the  Court  has  any  jurisdiction  I  do  not  say:  that' 
question  is  aot  beCbre  me.  Bat,  without  either  en- 
coaragiBg  or  disoonragu^  any  di^inct  implication  on 
tho  mattery  I  may  say  that  tiiese  porUe*  can  use  their 
dtaoretion  an  to  wketber  they  will  make  any  aocb  l^' 
plicatibn  upon  this  ^ucBtien  (rf  oorti*   
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,  -  -.1  ;iPpw(i«i_jCi*toi"'.-ii  ■  '  '1  ■■,.■( 
Where  •  Inol  MMghgt^ paMmt  for  LeiadtUiid^md 

The  ptUttdn  in'tbia  lean  W8s"^nM»d' by  4  IM 

"  S.  T.  /riMy>^,ftfr't1ie  petition;  ooAfiead^;tluit<bc^ 
'^xM  be  no  objection  m  thft  f^fmet  pftM'<tf  ehrBG^viBtf 
tff  the  pe  tttldtt ;  Aor  did  thfet«  app^r  Bti  4vf  diffioiAtnt 
U  to  the  costo.  The  ral<>  Is  ItUd  down  hi' iUdtegra  ^ 
Ayrton's  Practice  in  BenkrUpIervtoli  r,  {K(w&iMii^ 
lei^  ed.),  that  ^Mistd  'of 
jiicfrtgagw  tbluf  ate  pt^ablb  oM^rthe<pi'i«eed^  of  thd 
ttilfe,  if  th^  as^e^  faaTe.tbe<ioil(ti<A  ofiU''  (AiMirM 
,ao',lDea.&€h.S2):-  ''i'..'>-^r. 
'  Ai^n^f  foie  the  >EBig;nen,  did  Hot  ApVottihltptrnier 
6f  the  petltldA^  except  ^  t6  the  cbste;  titaV  4^]|MeM-to 
i^f<mei,  tiebig'  tti^h  as  Wihem;  'Oti'«vet:frat^lleai 
lion  fbr  leste  btd.  the  mo)rt«&^ee  nMeb  pay-ttae  ooatf 
«F  die  otd«A  bHo^  '(1  Sfotft  fc>'>Bf*Ail 

tlitt-'VfetoiC&hiietfHw  ikA<k!f4i  ^aitRkrithii^ 
whiih  isihtf  tisuah  ttil«;fhfl  intM  tn^r  'Tbi 
<bBt8  win  ^  be  aB{fwe<F  tttatoT-ttfe  ^it^eeedsirf  itlw  alt 
taulM  th9  'a«fl!^«b'b<»hMUlV*'^l>^  tU^-dof^hoh 
Ifflnrt,  )iow«ver;ihe  ftnfj^ttjs  jtto^#:aAd*«oitMiitv'  ikk 
costs  mar  he  =p^<bAt^<jF  th«^tBt«;'7^Jib^ 

harie  mmmi'i^oitt: MtythtfetAnt J«dge Bi«ldne 
Hay^  "The  hiH  ^ if  thcf  iil%1MU'«Uit«iityitti«ioo«ki 
'oiay  be  paid  tiut  cif  th«  miUfi  i'-i^  tbey  dO'iitftv^fiivM^ 
■thionei-tiiiitt  psy'tbenl'i*'  arid  hiSypktn'JSeiiet^Ri 
'Mrtnt.  &  Ayr' 84)1  the'CVirt  IttyA'iti  dwnit,<hlitii*^if'a 
eftlelias  been  dhlekd  AAwaay^und  ti-pkmianmi^wMi 


tBtti}tl$,   .  .  .  .  ^ . .  .  .   

le,  bdt  'only  ibf  MiiVi'WWd' ih^ '  ^tloi^id'  mofti  to 
rthdpetrtibMr'Mje^J'^  iT'ilPbtr^IthHkebi^ia 
be  ffis&hi«t^:'l'4iff'aMk«'«M'Wae^^ 


ssale, 

^  Ute  ffi^jtn^;'I'*^iff'»Mk« tlM<Men^ 
#iB^, Ibabittjt  'ffUfi fti» Mnlmipt^iBtAtb.  t As 
-{he  'ttM|:a4fea;d(y''iib«'d<ta9etft;'T  c(Udtot--io.fitu«'>iv  this 
MSB? P WWW;  'J-if  t'Oi--  Jiii^i.iv.i 

■-r  t  ..■  -.,1  II  .U-i/i  ,1  ir.ii-.  l.iir  ajf  ,t',„l  nr  f.ti/i 
lail  n  1   i„i!l  v/  iiiiJ  -.il  .fifltj  ♦'CnMiii  V  !*v>'i-jiii  ji 


M>.  >vi<3fecH'AwdEia(Oii'W!6BAM»  couxn- 

••■i!  i^fWirfaj^  I  rJBwfl<ftw>TTt^l?HiwrVtPv.„ii 

'  '  '^MtnMiA^  tM^  ^tMM^r«)nBl|r  neeetiarp  Parti^.^o 
>'   a  jSWA,  iiMttM^iet^erMe  2>e()(A  o/tflF.Sum'im-  ^trflAfl' 

1^   Owen  Davi«|fby'MB^II<'dMMl  I4>  I>«cetHh«r,  1631. 

''aind  ptopcriyftjifetJot^a  fijv  passing'  rtal  eetateB,  de^hnd; 
■  .Sod  Bequeathed  nil  hh  real  and  porsonai  properiy<te. 

hiawife  rorher  lifr;  and  after  hcrdeceast',  amongi()a 
'^variety  of  gift^,  devistfs,  and  bwineats  to  persons  naiOMid. 
^  to  the  Willi  of  e^cifit  portiona  of  his  real  and  perj—al; 

^t^^  he  gar€  and  devised  certain  eopvhoM-  heredits-' 
""'Xaents  and  ptenu4«»  'at'Hotinslow.ttBtb  Ms  n«haW4V|d 

of  Uiem:  and  .immediately  after  tltar  decease,  thd>te-i 
"^Gm  mmi&miVth-t  m  ft^-^d%«fMlta«n»a'andl 
Wenil^ltAkJS  tte  tt>ld'by^WMoM«Qia»d-)he'nte 
vhd'b^iittkiafflk^e&oHiU  aMMnifr|»c|ttiftiiiaWtin6Mg 
lUd^^a&M'CHlrttb^rwk^Ui  nfflt^mdide 
1  of  WifilMrtdoopiz^'»l«^^ 


wtfe^flhat«kiidi«hah»alikeslt)aeMhaf^euiiMlk 
Ul^>fct'tM3dwibaMl»^4Mmii'Jaki£itri»«^)kT. 
Proadrof^HiTlwintatw  died  iKiDeaete,jni^ai 
UsiHdMrj  dftikrsMViil^  Jolm^nnb,dieU■  ASnajv 
]84fi^  Jlai^Protheroiri&adiA  1016./  TBablQMqiU 
vkivaMip-tMashfAa  btAatolnU^efaftuiGtadL 

t&r  tastaldrfi  willjlihv  UiiI4tfM  tffffliiteiQMlf 
^    ^  ~  [lc«fiMM« 


SiiMni«&I|*'lbt»mtfiv>Uwiak 
iadi  Sbity,  Mai  Kifi^aii^'UM^ 


atid  U<itatfed^i(ftw(^  itpim  tjtte.4eatpL  afttWMil«,Ai 
MiKirtondiil^^  htofeMaandtipaedaiByaiiaiilit 
kgiMieMmt'of Ufi  pkiwnwIllwtif^^riiiAt 

Hiitod4oltIib>  wribWifaMi^rtB  «kdcdeniimfiilf<(jM 
will,  kid  plii^>td4lwiMiowdayitMalrfArtirti>irt 
real  estates  to  enter  inUhfamm^fmuitiamtimi.p'tlt 
of  anch  estates  leepectiTelT^  The  bill  tbca  itated,  thit, 
as  to  the  copyhola  estates  Uonnslow,  the  tai^igr 
Ufe  were  fki&SiBA  tH        a»  ittlli  itf jWHttM 

dnrn«j^i^«fc»^»6MtM#l(«^ 

TOW  the  executors  hadi«nt«rea  imp  poMMBOfttinm 

and  profits  theti^MSm2Hmt&«WUi^  aack 

w4ietl^to*wbM•^th«^M^r>ddc^1lF^llMMiM 
k  <H>itn«Hie*«»-4li»«i4tte\  TMUlMBthsQiMit 
Fm1h»^1b^wf  lh•^nDM^t«ri(^^J>M»l»W^ 

vbkimQlaknMi^v^J^a^Mu^bfiflaaBAy  ^-|^  tsin 
for  his  concurrence.   The  pm^ymuhtMAwm 

PTftfila  «H»»5)WP»iv(i}|*yi^iticfl^ 
lf>?  thektAHHifV^^tftf^lli^vii^^ 
tbwm,  mu^  feirefMWTj.oit 

OWe^fiiji'^ifl  H  biiJii  eili  .-itil  Id  jilgiiailla! 

^pmp«rlfjiWa^,jMt«Mlt4»^JI 
f4mplff[/or,«ii|a]BuMAl4iflGril>H»fl 

^MWtem  te>iieiWi«r 

»iAight'Jg«J^8^>Ml^4^lpr  an  iwt^a  n 
.^f4(Ai>«A89ai.%r  joiDRi^t^m.intlw  , 

^  .4«tflW  .Por-hT,in  reply.--fli|Jfi|W*»» 

, can  only  ibe  p«rfffriiied  by  the  exeoM^ff^Anf 
jof  sftle  if  given,  but  no  donee  flf  ^e^ji 

,th^  powtir.  is  vested  by  iiypJicatian  " 
KSe»tI,im>y..$^im^.  'i  Mad.  Ui 
12  Sipu^inUiWt!e,,§f  W.  j( 

fl»r(r,iJ        M^;  >41(H(f  y„ 

fW^WIJ  Jflrft  wanif  Jiliilyiylib 

liberty  .to  procaad  upon,  hit  om  oi 
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jUbpwria  'of  iby  •ttU  i¥ito^ChanMUorlof'>ni^aadj 
Mmu  fdtcdi  il'SliAtf  Mtt).  ;'lHi*[H(ttj»  Aid.1w:wdi 

Am  ihiMgiinr^iriirHimTtr— «llo  wei»  tiviag 
iMl»Ideh*U  ^-tli«arirTiveTpfr^-ttea«tflibrltfe»fit«s 
«tty^tt»  -and'BB'tortlw  ^B^inAtaibiyi*'  ofithosfc  wifao 
iSifittittpiteAd^  A^Tfceww.wMl»^|iiiii>iit)(  tni  .fttv 

flD«  Kill  ..  ]  -XL-  -  f  '-i  'i;  J./  ■:'  Ti'-;/.'!/  ;! 

tbueri  Wf^rP«ftJ?*Ml  ■  -'.!-n<i  t..u. 

n t  lliiirt  I  wiitl  iVi  tnirt)  I  tAmHaltitrr  irrtirf  ■  ^  f 


knew,"  which  are  uBbany  adfled  to  the  ne«UT«  ayCT- 
1  merits  of  tHe^fiiets  rtwed^fl^lie  i»«t»W6i»W  omitted. 
'  But  it  IB  labmitted  tfatft  the- ooAtat  ia  mifficient  after 

Nttf liiM  "^^^  ^etioidabi  atdairfU 
tadT"       mw*  J>».*flf«ni       refdirt,     allege  with 

tending  w  falw*  nit  ifl  ijlew  that  hli  knowledw  of  ^ 
fidtfhMd^of  thfl  pwtei»«  proved,  *t  the 

tatkLfr.tfie-jadK^  would  MWflt  ftllawea  the  jury  to 
SSKffflrdW  ofl  gwUy. .  But,,th«.^i£  Ihwe  ^^'f' 
legMiim  io/thft  indistnwnt  of  hifl  waat^of  knowledge,  the 
UWfct«a»y-#f  iti  hovevw  p»«»Ciiw?t»  it  i»ay  »  cured, 
iAeri  »ef*c*,  by  at  coomurn  Jaw,  It  maj 

bdAithiw.^Mrv*^.       t*"^  (iwwowya  if  it  be  oiie» 

counl  is  A»mei  upon  the  rtat.  7.  &  8  Ge*.  4,  c.  29,  a.  53, 


'  l^tate.  and  the  said  John  Bowen>tltM"iM 

iidJjdhW^ofW^V  V^ntsy  Wwaililg^i!^<|^-j 
i^mid'^lbtfi  A>«*imH«o«i*'f>yi«bij  M  «m'l^ 
^«tti^  (iF^KitilPnilib  1»«t^a«M^lWBMa'4tfhfa| 

'fIUt^%tiigtJ thS'fabkidf.ltl,  «f  th^MOfiUel 
»e  'tttd  Htt%M^}'tBatt)Mlig(^''  wrifh'^h1i(Mti 

bhtetB4teil^i'^t^'8<^^^*^^  Wlinrth. 
I  thl'sda  JWIM  Bff*eA  *adi  floti  iWtf'«W*et 
^  iWW  ef  Hthtj^'a*ij'i>tl«*<*^iwh(<liJ*eT«, 
Wred    die  flifit-i^f  Hfew  «tfi)  '1U«ii;ifM)t^WiniaAm: 
-  .  JflH*  <^'ii  thto  W!i«f  Ofe  «did  llini»i«t-WmMtt«; 
Mbt  ftt'^fi  raft '«f<>(ht^)  Mid 'BtallAitN^'mHitofls 

ffl'tbWlttMed-otitt^Illainl^ 

~'i  V^iWMtiy  «M«'WtaM^M«»t'^Uf>i3le^Mi^ 

i  <tf  ihi^  MaWte  A«l  .'muiMdhiMiAit. 
SdH^Akiiiis^  tVMM.  MiUW  Wigtit-i 
SiVdtdt  ^tf  ft>ah^'%^^e-'0l«4Hl?^Aj 
^.J'cVmiki  4b  inftrfilW  jridisAeflP.^  ' 
(-ftitfc  Sdtt«*Vnb*^s»ftv*fi!*a*^ 

i  that  ihfi  defen^nt  knew  that  flW'  ' 
WohtMD^  tfife  rildtie;^  ^fret««dkel 


whKb  diflfonJf^^m  the  repealed  acL  30G«oJ.  c.  H  bv 

oimWib«th9  words "knoTWly  ^f*^ 
in4hfJ!irt.iwmediatfl|y^W<ac^t»»  W» 

irflWhW»itf»«-«»S¥*  l«  *««t«^'       qneertsmty  in  t^P 

lifltfcin  tt  nir-^         verdict*  by  the  stat.  7 
AMi^^  ilii  This  itiarcuiacy,  it"  it  be  one,  sliould  UaTB 
fatenlaugevt^  if  at  all,  upon  demurrer,    (//fy.  v.  Latf, 

^.\jPHromShomp--<m,  contra.— Tlio  fault  of  this  in<Jlct- 
snnlfriil  aotian  iimccmacv  in  dcscnlmit;  the  offence,  bnt 
«n)Oi^i9ni0f'aii  averment  necessary  to  ^lew  tiiat  WB 
drfMlfl«at«omnutted  an  offence.  It  is  no^j^ifficient.to 
fo?lo*.lns»  iw[i.tmeut  tlw  words  ?f^f  .^^>^m 

,whiehtitapJr«n^<l,  if>  in     do>"»»  'J  ■ 
dti-«ffiBne»i«»  been  cpmn^itted  by  the  oficm^-  .  IfUwt 

iaile.  (i2«.v.iif«<,-m8Adol,*E!l.4al}t  I^thed^ 
«toiMfe,di*«I*,l«ffl'?-t)l'*f  the,metence  was  falsey  he 

3,&«Gi-4»IflAi8»;flq,  and_t«:Umcanv  called  "a 
»,tfim«fcJ*t((The  iwettwica  might  be  false  in  lact,  and 
Xtot  thatdd^ant  naiicht  jiot  know  that  it  was  taw. 


^t  th*idefei^8nt  wight  not 

Tlw  offence  cliar^ed  is,  that  tlid  „ 
'endant  eaid  that  lie  had  issued  a  wnt;  wbereas,  in  traOl 
and  in  feet,  he  had  not  issued  a  writ.  It  he  had  not.  Is 
it  not  a  neceeaary  infertfm*-thBt  he  knew  that  MbaO. 

had  Mnsftd  a  writ  tobe  isiued.   H>  mighl  iwe  gmm 

l^MoTO^ih|jff2*i2^ 

they&  vbrt«'  *3U«r«^-'«dd^«4'***-l»'^*^^  ^ 

:JSa"lSSSdft^  «Hthl«  the  statute 
^iWbefa  tbv«Bi&BhAi  of  a  distinct  end  direct  allegation  ot 
-th^WeridarfeUihowledge  of       Jf>ff"««,^f  ^«  ?^ 

rElh>845;  the  tk.urt  immediately  ealk  d  upon  thoee  who 
^fcfteawd'.for  the  Crown  to  answer  tlie  objection.  In 
AamiUm^  Itcf}.,  ( !)  tt-  D-  27 1 ),  per  Patte^on,  J If 
U-tI«  pbtfWtton  Uio  indictment  that  the  preteu^u  was 
Imidel  that  it  pcodnced  the  efiVct,  and  that  it 
cA)  tht  knwltdge  afthf  d^fyMdant,  thu^  «  "1  tB 
i<]ui»ite,"  Afld  in  lieg..!f,.  4*i^n<'f^f/Phy\&^* 
i]y2),  where  ^he  »»<li«J™PJ'^'?^^  *f^7i'ft 
iand  fraudulently  4W 

.tto»»parate,ay«»eBUW0w>-a«fi^PW>t.fe9^^ 

..Uk.*^iJ»fi^W*«<t*<l  aw?nitn^  of.such  o  scienter, 
uiwiil»«(riyii«W  tliftt  the  indictment  was  had  for  want 

,Am.,iWwa^W«»>4*W»'f'<^r.  In  i?^v  ^ir<y  (2  East. 
aOV  th*  intlwtm«it  was.  ^^^^  ^.B.  did  unlawfully, 
knowingly^  and  -d^wgn^'aiy  pretend  ifcc..  by  means  of 
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were  Ji^atire  aTermente,  that  the  fiusts  stated  in  the 

Sretences  did  not  exist  in  fact  See. ;  bat  there  was  no 
istinct  and  direct  jivernient,  that  the  defendant  did 
&lsely  pretend.  The  judges,  however,  held,  after  ver- 
diet,  that  the  indictment  vraa  sufficient.  Ko  answer 
has  been  ^iren  to  the  question  pat  by  the  Court.  If 
the  allegation  at  the  commencement  of  the  indictment, 
which  is,  that  he  stud  that  he  had  caused  a  n'rit  to  be 
issued,  is  to  be  taken  to  mean  that  he  said  that  he  had 
directed  a  writ  to  be  issued,  then  the  negative  allega- 
tion at  the  end  of  the  indictment,  that  he  had  not 
caused  a  writ  to  be  issued,  means  the  same  thing,  and 
he  must  have  known  whether  he  had  or  had  not  so 
Greeted.  It  may  he  admitted  that  there  must  be  some 
terms  on  the  &ce  of  the  indictment  which  may  he 
taken  as  an  averment  that  the  defendant  knew  that  the 
pretences  were  false,  or  from  which  sucb  an  averment 
may  be  inferred.  The  question  is,  whether  such  an 
allegation  is  not  contained  in  the  terms,  that  the  de- 
fendant unlawfully  did  falsely  pretend.  In  Re^.  v. 
Waters  (1  Den.  C.  C.  3501  it  is  said,  that  there  is  a 
difference  between  an  indictment  which  is  bad  for 
charging  an  act  which,  as  laid,  is  no  crime,  and  an  in- 
dictment wMch  is  inaccurate  for  charging  a  crime 
defectively.  The  latter  may  be  aided  by  verdict— the 
former  cannot. 

IiOrd_  Dbnh^,  C.  J. — Kow  that  this  matter  has  heen 
fully  discQseed,  I  am  of  opinion  that  an  indictment  for 
fitlse  pretences^  in  the  form  of  the  present,  is  sufficient 
after  verdict.  It  seems  to  me  to  contain  all  the  ingre- 
dients which  must  necessarily  exist  in  order  to  charge 
the  defendant  with  the  offence  described  in  the  stat. 
7  &  8  Geo.  4,  c.  29,  s.  53.  It  is  true,  that,  in  the  case  of 
iZ^.  v.  Martin,  (8  Adol.  &  Ell.  481),  it  was  said,  that 
an  indictment  might  be  insufficient  after  verdict^  not- 
withstanding the  stat.  7  Geo.  4,  c.  C4,  s.  21,  although  it 
followed  the  words  of  the  statute  which  createa  the 
offence  on  which  it  was  framed ;  but  that  is  where  the 
insufficiency  is  not  merely  in  the  description  of  the 
offence,  which  is  the  insufficiency  cured  the  stat. 
7  Geo,  4,  c.  64,  but  where  the  indictment  is  in  fault  by 
the  total  omlssionof  an  averment  necess^  to  shew  that 
the  defendant  has  been  guilty  of  the  offence  described 
in  the  statute  on  which  he  is  charged.  In  the  present 
cas^  the  indictment  has  merely  the  words  of  the  sta- 
tute which  creates  the  offence  upon  which  the  indict- 
ment is  fmmed ;  but  here  those  words  cont^n  an  aver- 
ment, which^anerTerdictj  sufficiently  Joins  the  defend- 
ant with  the  offence. 

Wioanuir,  J, — In  the  case  of  B^.  v.  ffendet  son  the 
olrjection  arose  upon  demurrer,  but  hve  it  is  taken, 
after  verdict,  in  arrest  of  j,udginent.  It  must  be  al- 
lowed, perhaps,  after  the  case  of  Reg,  v,  Henderson,  not 
only  that  an  averment  of  the  defendant's  knowledcre  is 
necessary,  in  an  indictment  upon  the  statute  for  raise 
jiretences,  but  that  this  method  of  alleging  it  is  so  in- 
aafficieut  as  to  be  bad  even  upon  general  demurrer ;  yet 
the  defeat  may  be  cured,  after  verdict,  by  , intendment 
»t  common  law.  If  the  Bveranent,  that  tlie  defendant 
knew  that  tiie  pretences  which  he  nta4e  were  false,  was 
n  necessary  to  be  proved  at  the' trial,  tliat  H'lthout 
such  proof  the  judge  would  have  directed  the  jury  to 
acquit  the  prisoner  of  the  crime  with  which  lie  stood 
char^^,  as  1  think  lie  wopld,  then,  if  there  be  allega- 
tions in  the  indictment,  by  whicli  it  may  be  taken  to 
aver,  however  iniwcurately  and  inartificially,  that  the 
defendant  had  committed  tbat  crime,  we  are  bound, 
after  verdict,  to  say  that  the  knowledge  was  proved 
at  the  trial,  and  that  the  conviction  is  right.  Now, 
the  indictment  charges  that  the  defendant,  on  such 
a  day,  did  unlawfully  falsely  pretetid  a  matter,  and 
that  by  so  doing  he  obtained  money  with  intent  to 
defraud:  that  is,  It  chni;ge8  that  he  did  commit  that 
vhich  tne  stat.  7  &  6  Geo.  ^  c.  20,  s.  £3,  enacts^  in  those 
veiy  words,  to  t>0  a  crime.  It  is  a  necessary  ingredient 


of  tiie  crime  that  the  de{<Bn4aptknewtbdtb|«ri(HM 

which  he  made  were  false.  Hiis  indktauBt,  flu^ 
which,  by  aid  of  the  stat.  7  Geo.  4  c.  H  >■  SI,  lA- 
cicntljT  descril)es  the  crime  of  malung  s  ^se  putact, 
since  it  describes  the  crime  in  the  words  of  the  ditttt 
by  which  the  crime  is  created,  mastbetakai,ifteiin- 
diet,  to  contain  terms  which  sufficiently  dis^  thit  At 
defendant  committed  that  crime,  with  all  iU  Ism- 
dients,  one  of  which  is,  tliat  the  defendsat katruat 
the  pretences  he  was  making  were  felse.  Tbiititlu 
case  of  a  defective  statement  in  the  inilictflKiEtif  the 
committal  of  a  crime,  and  not  a  charge  of  dung  mu- 
thing  which,  upon  tiie  ^tement  in  the  iodieUnat, 
appears  to  be  no  crime  at  all.  The  case  of  Ay.  t, 
Watert  is  an  authority  to ,  shew  that  the  fonetr  &d 
is  cured  by  a  verdictl  though  the  Iatt«  ii  imntk. 
I  am  of  opinion  that  Uiis  rule  mast  be  msdiibiabAB, 
— Rule  absolute,  ,  ^ 

Res.  «.  St.  Leonard,  SHORCorrcH.— Jtt^  S, 
Under  Stat.  22  Gin.  3,  c.  ?w,  Trustta  on  BAaHdn  P§- 
rish  of  lit.  Luie  purchased  Prcmisa  «  fik  Pariti  id 
St.  lieonardf  ana  there  eraied  their  Worlkmi;  mi, 
fy  Sect.  11,  tJi4  Premises  loere  nof  to  ic/idUfonr 
greater  parochial  Rates  than  to  su^  Atumi  a  ti^ 
were  before  assessed  ca. 
Stat.  48  Geo.  3,  c  xcvu,  repeaUd  thai  Ad,  end  cmUMd 
Guardians  of  the  Poor  o/J^.  JmIc;  and,  ij  Suti, 
enacted,  that  all  Worihoutes,  £difica,  ^.  sUT^t 
transferred  to,  and  be  vested  in  ana  fmaniji^  Al 
Guardians,  "  as  fulfy,  e^^xtifal^,  andhtm^A^mi 
in  as  large  and  aapte  a  Manner  and  Ftm,M  ti 
tents  and  Purposes*' as  th^  werevtieiinmitmml 
by  the  Trustees. 
By  Sect.  4fi  of  Stat.  53  <3eo.  3,  e.  exit,  tk  Jwwiwir 
to  Be  laid  upon  the  Occupiers  of  Lanii,  Bm^ 
Buildings  in  the  Parish  of  ^.  Leonofiemmolt 
the  annual  '  Rent  or  Value  thereof :— Bit,  Ad  m. 
74  o/  Stat.  ffl  Geo.%  c.  xcvii,  had  '''^^tf^ 
serving  the  Exemption  contained  in  SeS.  U  <j  a*. 
22  Geo.3,e.lin;  ahd that  the  WorHonKMlwtSdk 
by  Virtue  of  Sect.  4S  of  StaL  6S  Geo.  3;e.<*  fcj* 
charged  to  the  Poot-rafe  to  a  greattr  Ammt^m  m 
Land  was  assessed  at  before  it  became  Mw  u  m 
Trustees, 

On  ajppeal  by  the'gti4HlIa«$  of  the  poor  of  m  pin* 
of  St.  Luke,  in  the  county  of  Middleseji  stm  <P^ 
sessions  for  the  said  county  hoMea  ifl  JiMI^ 
against'a  rate  made  on  the  27th  Novembs^l^" 
the  relief  of  the  poor  of  the  parish  of  St.  teonwd, 
ditch.  In  the  same  conntyj,  wherein  tbey  were  n»a 
respect  of  the  workhouse,  Qffice8,,&c.wtb«iiMWBj 
of  St.  Luke,  situate  In  the  said  {jsrisb  St. 
upon  the  yearly  amount  of  ioo/.,  the  court  of 
sessions  aflowed  the  same,  an^  ordered  the  'J 
amended  by  reducing  the  rateable  value  fromWt* 
191,  subject  to  the  opinion  of  this  Court  nwaaw* 
By  sect.  1  of  stat.  22  Geo.  3,  c.  H  (local  mJ  p««# 
public),  Infituled  «  An  Act  mole  eff^JiV  to 
the  Inhabitanto  of  fhe  Parish  of  gt-Lake^  inlhgwiV 
of  Middlesex,  to  purchase,  hire,  ot  «««  #  T*o«52S 
within  or  near  the  saiiT'Paris^  ftffto  better  B^yW 
and  Employment  of  the  Popr  of  flie  sfciJ.Pw*.  ?[ 
rector,  chtirchwardens,  antf  Ovelrseeis  of  toe  I™??*?! 
time  being,  and  th^  ^estrylnen  of  OA  ml  J^^S: 
their  successors  WeVer,  were  a^po\liSe<ipwUsi«^ 
purposes  of  the  act ;  atid  by  sect. 


upon  lease  for  any  __    .  _     .  _     , , , 
purposes  therein  mentioned:  kfia  it 
the  said  lahds,frott'dDd  lnirie3i*leSy»ft«tnjf%Jj; 
been  conveyed,  or  any  worlchottfe 
wUch^shoiUd  M  erected  ^e^ef^fifftw?'****^  • 
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tnplojy  ment  pf  the  poor  of  the  eaid  parish  of  St.  Luke, 
afiall  not  be  lUhle  to,  or  be  charged  with,  any  greater 
aarocliial  or  parliamentaiy  taxes,  rates,  or  assessments 
Aixxhig  such  time  and  so  long  as  the  same  shall  be  so 
laed  and  occupied  for  those  purposes)  than  to  such 
mount  as  such  loncb,  tenements,  or  hereditaments  were 
aseased  before  the  same  became  vested  in  the  aud  rector 
churchwardens  as  aforesaid.*'   In  pursuance  of  the 
powers  of  this  act,  land  in  the  parish  of  St.  Leonard, 
Bhoredltch^  was  conveyed  to  the  rector  and  church- 
wardens of^the  parish  of  St.  Luke,  and  a  workhouse  and 
offices  were  built  thereon,  in  1782,  and  had  been  and  still 
were  used  for  the  reception  and  employment  of  the  poor 
of  the  parish  of  St.  Luke.   By  stat.  48  Geo.  3,  c.  xcvii, 
(local  and  personal,  public^^  intituled  "  An  Act  for 
making  more  effectual  Provision  for  maintaining,  reeu- 
Isting^  and  employing  the  Poor  of  the  Parish  of  »t. 
Itoke,  in  the  County  of  Middlesex,"  after  reciting  stat. 
22  Geo.  3,  c.  Ivi,  and  other  acts  relating  to  the  parish  of 
St.  JLoke,  and  (amon^  other  things)        many  of  the 
proTisions  of  the  recited  acts  were  inadequate  to  tlie 
carding  into  execution  the  purposes  thereof  in  relation 
to  tne  relief  of  the  poor  of  the  said  parish,  and  the  rais- 
ing the  rates  fortliat  purpose,  and  vtat  it  would  greatly 
tend  to  facilitate  the  execution  of  the  powers  tlien  be- 
come necessary  if  the  same  were  reduced  into  one  act, 
part  of  one  act,  and  the  wjiole  of  stat.  23  Geo.     c.  Ivi, 
and  of  another  act,  were  repealed.   By  sect.  6^  all  con- 
Tejances  executed  under  stat.  22  Geo.  3,  c.  fvi,  were 
oonflnned.   Tha  10th,  ]  1th,  and  12th  sections  contained 
enactments  for  the  appointment  of  guaidians  of  the  poor. 
By  the  74th  section,  the  estate  and  effects  to  which,  by 
Turtue  of  the  recited  acts,  the  persons  acting  in  the  exeou- 
tion  thereof  were  entitled  unto  or  posaessed  of  in  trust  for 
flte  parishioners,  Were  vested  lu  the  guardians  of  the  poor 
actbff  in  the  execution  of  that  act.   [This  section  is 
Stated  in  the  judgment  of  the  Court,]   By  sect.  46  of 
Stat.  53  Geo.  3,  c.  cxii,  (local  and  personal,  public), 
intituled  "  An  Act  for  the  better  Relief  ana  Employ- 
ment of  the  Poor,  and  for  the  Enlatgement  of  the 
Burial-grounds  in  the  Parish  of  St.  Leonard,  Shore- 
fitch,  in  the  County  of  Middlesex,  and  for  other  Pur- 
poses relating  to  the  said  Parish,"  the  parishioners  were 
oreeted  to  meet  In  vestry,  and  to  make  a  rate  or  assess- 
ment, which  shall  he  l^d  upon  all  persons  who  inhabit, 
Ikold,  or  occupy  any  laud,  house,  shop,  warehouse  or 
(rfller  huiWn^  tenement,  pt  liersditameot  within  the 
{•i^i,  *  and  utaO  he  laid  according  to  the  vinual  rent 
CK  Tame  of  aS  sui^  lAessnages,  shops,  warehouses, 
buds, tenements,  and  hereditaments  respectively."  In 
pursuance  of  (bat  enactment,  and  of  the  directions 
contained  ii»  stat.  6  &  7  Will.  4,  c.  96,  "  An  Act  to 
m;ulate  parochial  Assessments,**  the  parishioners  of 
Sioreditch  assembled  and  met  together  in  the  vestry- 
XDom  of  that  parish,  in  October,  ISdS,  and  made  the 
zste  or  assessment  appealed  against,  in  which  the  guar- 
£ans  of  the  poor  of  the  said  pariah  of  St.  Luke  werei 
fsted  for  the  workhouse,  buildings,  oSices,  &c.  used 
and  occupied  by  them  as  such  guudiana,  for  and  to- 
wards the  ntin  and  maintenance  of  the  poor  of  that 
parish,  suck  workhouse  beingwithln  the  said  parish 
of  St-Lednsfd,  Shoreditctt.  THie  Und  obtained  V  St. 
XiWDaxd,  ShdredUch,  under  the  powers  of  stat.  22  Geo.  3, 
9.  Wt,  was  assessed  at  4^  per  annum  before  tlie  same 
lecame  vested  la  the  rector  and  churchwardeus  of  the 
r      uii  parish  of  St.  Lukft,  and  continued  to  be  assessed 
at  that  amount  until  the  year  1843.  Tn  1826  the  guar- 
HfOi  of  the  said  parish  of  St.  Luke  obtained  other 
premises  adjoiulng  to  the  workhouse,  and  which  were 
used  a>  part  thereof,  and  th^y  were  assessed  on  a  rental 
of  IS/,  per  annum..  "If  the  Court  shall  be  orppinion 
that  tbe  workhouse  aiid  premisee  in  queation  are  liable 
ta  he  rated  at  their  ordinary  rateable  yalvje,  in  pur- 
snSQCe  of  the  said  acts,  the  53  Geo.  X  t.  cx(i,  and  jtUe 
,      6A!7V^4^  cQ^thentheoiderusesnonsistobe 


auaahed,  and  the  rate  appealed  against  confirmed.  If 
le  Court  shall  be  of  opinion  that  the  sud  workhouse 
and  office^  built  in  1782  as  aforesaid  were  not  liable 
to  be  charged  with  any  greater  rates  or  assessments 
than  to  such  amount  as  such  lands  and  grounds  were 
assessed  before  the  same  became  vested  in  the  rector 
and  churchwardens  of  the  parish  of  St.  Luke,  under 
the  stat.  22  Geo.  3,  c.  Ivi,  then  the  order  of  sessions 
is  to  be  confirmed.  The  case  was  argued  in  Easter 
Term*  by 

Sir  John  Jervis^  A.  G»  and  Pathlej/,  in  support  of 
the  order  of  sessions.  They  contended,  that  the  stat. 
48  Geo.  3,  c.  xcvii,  which  repealed  the  stat.  22  Geo.  3, 
c.  Ivi,  did  not  affect  the  exemption  of  the  workhouse 
from  rateability;  and  tliat  the  exemption  was  conti- 
nued by  sect.  74  of  the  later  statute.  They  cited  Gold- 
ton  T.  Buci.  (15  East,  372):  Bayley,  J»  in  Rex  v.  Idle, 
(2  B.  &  Aid.  149,  155);  and  Vther  v.  Walters,  (4  B. 
553 ;  3  G.  &  D.  594  :  7  Jar.  fill ;  afBnued  in  Wtightup 
T.  €rrM(Hm^lOQ.B.l;  llJur.40B). 

Prendetytul  and  Bodim,  contca,  contended,  that 
strong  words  were  necessary  to  continue,  as  well  as  to 
create,  an  exemption  firom  the  poor-rate ;  and  that  the 
74th  section  of  the  stat.  48  Geo.  3,  c.  xcvii,  only  gave 
to  the  guardians  what  then  existed ;  whereas  the  exemp- 
tion from  rateability  wss  extlng^iished  by  the  former 
statute.    They  cited  v.  Badcoch  and  QtherSf 

Trustees  of  Taunton  Marketyjfi  B.  787  ;  9  Jur.  250), 
and  Ashurst,  J.,  in  Rex  v.  2n<  Jmiicci  of  Surrey,  (3 
T.  R.  504,  610).  Our.  adv.  vult. 

Patteson,  J.,  now  ddivered  the  judgment  of  the 
Court. — The  question  in  this  case  depends  on  the  c(m- 
atruction  of  the  74tb  section  of  the  4Q  Geo.  3,  c.  xcvii. 

ITnder  the  22  Geo.  5^  c.  Ivi,  certdn  trustees,  on  behalf 
of  the  parish  of  St.  Luke,  purchased  premises  in  the 

esiish  of  St.  Leonard,  and  there  erected  their  woik- 
ouse;  and,  by  the  llth  section  of  the  act,  the  premises 
were  not  to  be  liable  to  any  greater  parochial  or  par- 
liamentary taxes  or  rates  tKan  to  such  amount  as  tney 
were  before  assessed  at.  The  48  Geo.  3,  c.  xcvii,  s.  f, 
repealed  this  act,  and,  among  other  things,  constituted 
a  new  governing  body  ^  parish,  of  guardians  of  the 
poor;  and,  by  the  74th  section,  transferred  to  them  all 
property,  real  and  personal,  and,  among  other  parti- 
culars specified,  all  workhouses,  edifices,  &c<  wliich,^ 
by  virtue  of  former  recited  acts,  and  among  them  the 
^  Geo.  3,  c.  Ivi,  bad  been  rested  in  trustees,  for  the 
parishioners,  **  {br  and  towards  the  reliel^  maintenance,^ 
use,  and  benefit  of  the  poor;**  and  these  were  to  be 
vested  in  and  possessed  oy  the  guardians  "as  folly, 
effectually,  and  beneficiallv,  and  in  as  large  and  ample 
a  manner  and  form,  to  all  intents  and  purposes,*  as 
they  were  vested  in  and  possessed  by  the  mrmer  trus- 
tees, subject  only  to  he  Held  upon  the  former  trusts^ 
and  for  the  foi-mer  UBea  and  purposes. 

Xt  was  argued  that  the  words  of  this  section  did  not 
go  beyond  mere  words  of  conveyance ;  hut  we  think 
tney  do:  they  arc,  that  the  messuages,  workhouses,' 
&c.  shall  be  vested  in,  possessed  by,  and  belong  to  the 
guardians  created  by  that  act,  **as  fiilly,  effectually, 
and  beneficially,' and  in  as  large  and  ample  a  maimer 
and  form,  to  all  intents  and  purposes  whatsoever,  as 
they,  the  s^d  persons  acting  m  execution,  of  the  sidd 
recited  sct^  wer^  entitled  to,  or  possessed  of  such 
messuages,  worlihouses,  &c.,  or  as  the  same  respec- 
tively were  vested  in  such  petsona;*'  subject,  neverthe* 
less,  to  be  used  upon  the  trusts  and  for  the  pnrposw 
decUred  by  this  act. 

The  word  "  beueficiaUy"  alone  might  not  have  the 
effect  of  preserving  the  exemption  contained  in  sect.  11 
of.  the  repealed  act  of  22  Geo.  3,  e.  ItI;  but,  coupled 
with  the  words  **to  all  Intents  and  purposes  whatso- 

*  April  28,  before  FattesoD,  Coleridge,  and  £rle,  J  J.  Lord 
'  Denmin,  C.  J.,  was  absent  on  accoant  of  iUoess. 
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eve^"  wa  tUnk  tltat  ^bcy  msr  f^ii^ '  be  vc«ni|dcred  W 
thateflioct;  and  tftex.watttid  W30k  Ini^urjoploiintt 
bftTe  the  effect  of  preserving;     ^tb,watiea*,  ^Hvsflde 


tin  guordUne.  betjoff  pypaoiiiatiifff  .tha  woikhofMe^^Tto 

par* 

ipns  wen,.  vrquU  ia  jHia)iHpe«l  Anlyeat  to  ji|«(Mnty  Af 
a  settlement  ^ewg  aequM  kg'  tJhw»'Wfao|ii  thejr  fd*^ 
Uiere :  wherea%  ttw,«tlier'f:!«>Atniotjbnt  bMenkihsrn 
la  the  wofUhpine  l>fltwe«)i4MH..40<€li^.]3,  e.<tcavit, 
and  59.  Geo.  3, «..C]tU,  vau.l4  b» Mt(M<m  Si. I«)obi^'«. 

If  this  be  the  jight  (MAstnicliw  wif  utat.  48  G«k>SL 
G.  xcrii,  .the  4$th^tio»\i>f  ,th4  ^stthaeaneat'  stbLlfiS 
Creo.  S,  e. cxii,  woald  nol  malfp.wijX'dimBeiicc^iior.the 
aauitt^l  nnt  or  valiM4>f  UlB  werj^w^  mtiM  be  j^ften 
to  be  what  the  site  of  it  fwaa  mted^at  at  jUlQ-tuM  gf  .  ikf 
paBMiigofaUt.2aCreo*3,:ft;lvi»n  ,        .  '  i. 

We  think,  therefore^  that  thetiuideB'of  aiaelMu 
to  be  oonfirmed — Order  of  teuiotu'conJifmtA-^  ■■-■^ 

Vpon  the  Trial  of  an  Appeal  against  an  prtter  iff  .Se- 
movaf,  the  Appellant  was  not  allowed  Jc  h^^%  «• 
support  of  the  Ap/'ca/,  because  he  hadk.  iiitt[  aeiU,!fhe 
Grounds  of  App'wl  Fourteen  Daj/sbeforithi  i^taiffu. 
The  Pavp^r  ir<is  aft-  rwayJs  removed,  arfath^eupm  a 
new  Appeal  was  aUeml :—//e/d,  that  He  it^ht^  of 
Appeal  upon  the  Bemoral  teat  not  lost  2^  ile4Uo»^  of 
npt  to  appeal  against  the  Order.  ,V 
t  the  liight  of  Ap/x  'il  <\f<iinst  -at^^/Zs- 
afectcd  I'j/ (111  Entry  al  ihe^^t.^hofu^ 

^vf^,  vnt^^  ,tw#», the  mo^^fhew4  thai 
it'  "hiii  no         tf(l^.  hwa[^t 


Order  .  .^ 
havina  ftem 
ike  Appellanf' 
Semon^.(i\ 
from  a' Pal 


'roof  after  lAe  M^a$te^^^(lf^Jnq^^ry 


flf  two  jtt^iceft  JM,;^^^.w^^^^l,,^^,,^»bfllh  ,IVlv^ 

andher.Uir^  o}i#Wr8n,ft^,,thft  t«v*»Uip  9?iJ»«pi*- 

qiusbe4  the  Qftf^^lj^  .tfi,Uie,«pioio9.of .tbifiCovt 
fiiL  tl»e  folloiriug  «(H>,;7Tt?''Wi<?^  »<f<vyii«^ 
annuoations!  ^otip^iof,  9)iAwc«bil)t0',t;>Ta^^4a^ 
.w  the.  or^iMeir^.at  ^9  ApMU»9tit#vn«l\4^iti^ 
post.  lOfr  the,;wth,fHay.JWiWf.  i.tfrflW*!^*  P»M?f*d 
nottc^  apd  flraif^d9(<of.;»^|,  m  ,We.l#th,  Jmw,  ajM6, 
for  the  Dpict  qafti$ef,^M#q»^t*twJpUSM-A^tiW^ 

ter.  were  M4,#V;Kputa&w*i,oi»|,t)w^ 

when  tiw  ^e4  )f>'48  <c^fl4i;0R«:<Ui&  xe«poRdf»^obt 

jected  to.,t^  hjswiiw,of,,tta,«^^  ,tmi»i,iwhM 

nonndaof  app^^  aa^  ppL  hetqafaecrw  .faqcfeen  icIimt 

d«f4  before.  thf,(9pmippflct)wn^:(rfrth«i 

Wfwl.  %  fchai^mpy^ij^ 

nDtie«^  <ilho.gTqflnf)s-of  .(^Htfft|  .4l»4oii,ot  Mo 

MB^iat  i>f    JiHf  I  fP,  tWA  in^iauU! .  lofj.  ^tfmv^u)^  at  >  the 


pemm  tIteU  Uta  Kk!|i  ^^'tX\iig^^i^ieLeiti^l^'U^ 

«tlMMW  tfM  purports  MUMMM^.  U  ||ttHtt»i«ei'  W, 

«ttdA<w««te^inchi)M*Md  «eelborh,<ijeaeii>MIV'Oi«lli«d'iif; 
•r«*t«nwbtai«Mi»-«npto|fediiki'e^iri(baw]sta^^  slid 
hdi«  ivlthiaitiMflifnitaiQf  ikitfwM  puMibfiiStj  UAti  mjL 
tUncb4tefb.rfi(i9tiM- tn  t|tB4MM<M>r  to  aaffrHs^iMivitta^- 


eeafinM4«otidQ  thai  marito^-y  ^  nedet  ti^HiUa 
glyenH^  iXKe  panptta  i*eer»,TrwiiBliaft»iBtb*£i<lL 
1846.  iO»iha:S3idfief«l«mba«9UM»:fli*a«K^ 
muda;oC*ppaBli«ewBab.)^  MHa.MDiAtimanit 
bir  th«  app<tU»nl«  Mh&e  iwnHndenfc  .temhi^Artti 
at  ^e  OcAaber  i  mwow,!  ISM,  < ,  0«  itb»<IMeMia| 
en,  Aha  rtspeade&te  ioflMMM,tha^itba«d«MHhiift 
cf}n6rtiMdatibaAi«fc  iwUia«,  4faei«aatt  ,hii«6|Hi^ 
diqtion  to  b«es  thp  •oaond  .*pv^<  i«hM  4)w  Mm 
order;  biMt  tbft;  Mw^.^beipg!  M-iopiaieii^latilhnU 
ju,n«duti0Q^-qHadvd{tU«<'Mdte,'pfrn^^  M-ib 
QvatX  ^ttU  >he  o{iO|fiiitMai'  thati  i^tnMM  rfiqwto 
sewyn»^i<4!p»tijMiiii*ifftiiw.<oh»p.tliajtoiAitt^ 
lsetr»«Hti«iM4i  Marion*^  4h(»,«lM  mftHteftttetMttf 

aiMr^^eMiQiM  to|,fci».  »ii»iriaitfitahW«iitt  iWiftM 
le,  UsM»eMttiw4(^pni<r;],.bstt.if^tlM  CottiMb 
of  opinion,  thai  tb6'«w3t«  •cMtoiknM'  jiraictiM 
baaF,tlM>N4«id,Apr«4f  AmifteftMiMiNMl 
of  an4rt«r  eea*^!,«ft  rlla.«pR«i, .  wl  .At-  Uttnto  J» 

Bft«r,lMft|t»,X#tWwi8«T.'*yn.h  Mi  i.  ',1  -y,  ■ 

e^w^.4imiwii)(rj,t)»»t,«pai(  tfitfiaMiirf**  HifciiMi 
DgaM'  tlM.«r4«ff  ..th«»T^;;^  ad[]«dMaMrib 

October,,  wainst.  vthpiSTejwojrir,  ■  lan)  illk  ii»Ml*» 
>Q#tifiMl  m.,ripcidi^n]jpi0ti  tbe(i»«riti*f.^''#- 

q:be  tajBeafiftDy  .thWf  M»  fB>etfiarthfc.^lMllft 
b^r,w.we,.ariMp«*^>a!i4ha  wtioiAofeaa^Aitte 

f  tbeo.in»«Q»WtKwti»K^eC4lie,«M^^ 
WbA>ltjMr%M%>^  .Ao,  ioati^cdM«iri;-am^ 
meri-w  awowt^rfjKHPOiBjflglftetiiH  *ka«W«if  « 

ia>pprifrefqiftMwnt»,|»qMl»te»ntryla4tdi^ 
WMl^«^^iMdto4a»,«poB  rthainimts;!  Awt^nt 
bftlfonjtiwMctei.'«B.^uW  jio(nti  a^ditUjW**^ 

^ui„«092^,3(ltt}it(HfRr)>o  avdlthatkfaeiaiij^^ 
genfi?a}Jl)[  thi*  thit(oydeff.w«qi>|ft»wisi*tiliiwBat 
a<Hl  th^  «fflh.i9nft^4m«t.:I»  ico«l»irted*JD*«»< 
tftef  p»^(djitfiwa^ceittimii»anprJtfM«'jM 

eteei[t9...,i|t.nigHt:ao&:ha:ot»aftt«.fiik  npiB^i^; 
the'^r  ^wmW  o«'t*a  «>tey«»*i«v»*»^"feS 

T(«y  jMr«poeittaB„at«r(ods,>a4-(tb«y;*iigM 

«ir  9teif  tbafritvwaolyupWdi 

p4t  UwffMlvea  4a  a  pro^  poaitfMLtd  iliipalw"^ 

oflf.,,[rh»,^whflrBtthe  •.tiTie8eMt^4k**M* 

ly^iifiiMlwfU  lb«,appelta»|.i*ea(*.ento»frfiM#* 

MWn4,«  wh«^ae»(;<lW«r^#Wwigfc^bei5W^ 

hape  bK^w  itbat,tlwimt:fndtV]»abi4"^ 
oertualndttWirthe  disunct  sround  uptni  wnkai 

eotQT,^. 

It  ,'w^9#rme<lt„„  ^   , 

wpfaiwtffijnji^nWfiM  «.,i|tbia9iHft^ii(ip^'>n 
thf  rfiipfti(^bawaha»ifc4hl*!Uia>«*wii**f<^^ 
under,Hwb  «ifiQ»rta«i*a4H  nM*i*.ih««"™J|«*^ 
dAciskw  «Mfi^gnrjn^«^«C!ibaiMdf4  *w  ¥"l!!S 
fufih.MOftC  lba;Mwwn<  .*<*»W.fcawio;i«f* 


4amt.^fiiiatBun  UKA.t\%^\Mi  <)j-J*^rfC*» f 
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iM'tiitetf  ttqQM0icMriipon'lh«>fM«  ofit^iiajimlrytlMt 

Mai.  tllMdlMibciUiMTaaHTUAiAbr^tlMiAtiMrsi^^ 
M!tfl««ea^  an  sljbdicaMM  itpbfl'  sppaal ' «( 'tlicl '  miartlB  flf 
ih*:aBU]*|iUntj'(ttidi'ttf'^wniK<«ugffMt«i>id^ftuitt  tti'fbi 
oa«dH  •f:«*o^iDg.t)M'ordt*''Of.'Tem«rtIt 
UstSiwtSoa '  Is  bMwMD  « ilKcUtnT  of  the  kmid  <ou  Hrh^i 

woitM  pMlimlluuy  trtorlK  tftiv«iiriM>of  |RtMe4«^»«i^ 

pflOilMi  tii*tvlbM,iri«-<Mi)db(kd.  '  (Pet  BAll^tv  J.; 
i»Jt^ir;^«  AfMMs^^  ^^flMffl^^  9m  R.  ??6y. 
*  I  hare  no  doubt  that '4f.  the  ipptlMnV'pWfsh'hdd 
faJgbd  TBfHtTn^tubutrf  ■ftp^eat  te  ^ntOfiMtf  «f  their 
m«MB,  brid  ltta  -1IMIttd,w)Meh«i^wi'a^liit''«f  tbrni  »^ 
otv  1^  ?Me9Mj  «M  jftte '  >pa«mcr  bad  %ftMWBfdt^  blMH  re- 
oaovedy  lAf«'<apf>^Blve'P«i1av  «oiiW  idol 'l*aW%wM«d 

9£AIM*r,!«  E)«wl;fP;'0.  IM^'lTV^i  <  th^'ba^'tsHtid 
4fitti«itthefbidi*  aiW  Adtl^T^iM. 

avlM  itiilU^/Mi'abtod'Of  «d«niA,  wMMlM4e;'lHive^n6 

•Arilppdtl and  <doAt'-Mi»>1*  tfluffi'Mti^^ 
'lBKtfie<>tnakt''eate'(''htm«i^^''llid'<iMitp$fi''l('H  9t 

flM''it»P«t'«ikl  acMwM/ABd  ■^'i!t)th«'a^Mi^s"a^4d!i- 

cmi&iamitlMK  WiU  Midi'^M  ^pl^'bfi^tts'ketll^jHitol'fh 
ilieam^iMt;]*obmiliAp^'«r4CG^       IfM  lUVlakeH 

«f:^b»An^<Mibinat»ri«lj'iirheMttt^MMlbiM'p)^ 
teai*'«nl  ntMp«),  i>aiid  »•  'Srd«iiiy'iTa^"ii}i«4tf'M>m 
mts^AitdM'M  doii^A'attttV 'tmb><ih«>f>^mMliW. 

3pR9eii<Aarabvjptt>bablr4  triuWIiatedMM 
tkMitolifn'ttadjodrnMUi^  Mtd««iwin«i'«Mtf(iiii«^''('j?<«. 
jr.'^UKMlhtftV'ff  AQolJ  ft  <E)lh  600);  'dr'ftrtihe 
lanta  'W>Me:^T)t«nfta»dbd<  -Hkih-  ^0p#iit»,  <V. 

IMtnbaidd  Mbt  'baye'  ^fMladetl  'tbnoftf^'fiWb  itnf 
HKli^ievt'-anwali  (ft^^'^  v.  '&fm'  SinMi,^  T^B. 
Sni9  bbfc  It  |«ieleMtli»iteHltertc>r  Ditae^ Wtit^  inn 
triniti'flN>ippkAaala  weBt'w  td<j«dgktitl><'  !&y  that 
hi^liaiiiiljigHwfafen  tlM>«rBt  awM^'WlMife^  tttiM'  1^ 
iMvutke-ancada  4|Nin>i^)iLoh^«>  pwtMd'  -thv*  a)>ptottiti^ 
iiiEe.i>tridii4ed<fiR>aipreM0tttIit«%lwlfte«^ 

■\  I'  -.-l"  It'.iIU  11.111. l-)iin'ili  -n'^Cltt'i'k&tl^'HtBl""' 

fwIn  'tliiB.'caM  i&i»<'aMllaltt»^W#r«->^  t« 
bdvd  bm  sttmetf.  of^;itppMt'th^  hadleMeri«d'B^iit 
the  MdtTtaSgp^mottaH  t>»n«  «lHf  :^iiitrvii1,<&«>thd'Wi(}i 

aeBitoii»4idtimt '^djetan>  tiie^heMlnig',  ttiM  iuttiipi  tu 
m<»l'<tbetefay,btwnt>lAl>tttti«<0;>>'<A<WritlMlb  MUMdlM 
tto7aa{i4MfwB«eTMdo^><d«i(l'ttfr'i9piNa  jiHumvirta 
$ipa»'W»bm-ai»  kp8^»rVi]idV^e'^Httttob 
tiier  the  right  i^fia^pial^  o^el^^  df^'Oitf'MMU'i*^ 
■w^^w-loathy  reaaop  of  the  ferroer  attempt  to  ap- 
Ml  i^jhiMrth^  todBC?  jkUA,  tandee-dlaicirttiiaBfeindes 
iDthiscaae,  we  aniwer  'm  the  negatire.  Tha'duB'trf 


S^.  '^j  n^  JmMett  ^  JKUMOMt  (ODdwI.  163,  170) 
afnrd^  'a  MiffialflBft  im&lttrr  ta  bring-  «s  tA  tiie  ooBcIiuiott 
that  tht»  riliMiAiirrtbn  rM&t.  '  . 
'  ■  Thee,  u  th»  ri^ht^of  the  «ppfl%^  affteted  hy  flie 
entry  at  ' tlitf  &M  ao8»ton>  t '  **  Ordrt  eonflrmed,  not  oa 
the  «ieiM%'  no'dtie  ii«t3oe  )unrln|;  Keen  alvon  Wo 
think  ^li  'Th^-iMettit^riiQwfl  that  the  appillantif 
had'n*  'rtakt  to  he  heto4,  and  *irer«,  in  fiuit.  not  heard, 
aad'dii^  not  from  a  Mttt!ra  of  "pfbof  after 'the  itiatter  of 
inqnin'  k4di>wii  eUlefed'on,  \nA  «n  a  pnliminaiiy  ob- 
UvtioA  ftk  Mat 'of  nodoey  aind  ihs  decond  Marions  did 
i^&ht'ili  UiAdnr -^tf  'wht^Ie  fentvy  tenthtn;  and  patting  it 
tMfl'ceiiKifwtMM  uqiMmlti^ '  <  ^* 

'  Wewb^'Sddi  thbi  'tkb  AM  seMtoiu^  as  ftrasap^ 
p*ar^  WMld  haito  done  may  tO'bttve  exerdtwd  (he  power 
of  adjourning,  which  it  h  tieai' they  had,  aecOrdteg  ttt 
JSyi  vt  'HMtlhOt  («  Add.  &  Ell:«»)>^^>nier  <^»a^. 

In  re  The  Vicabaoe  of  Obton. — JtUy  6. 
jTie  Advowson  of  the  Vicarage  ofO.  had  deift  jmrchased 
"  b(/  certain  Landoimiers  of  O.  and  convened  to  Feoffees, 
*  in  Trust,  upon  every  Avoidance,  to  preipa  such  Ptfrjf 
■  at  should  he  nominated  '  "  ' 

dtPHers,,  ]4(  ii  ^eitifig, 

AS  to  il))Uca 


Tim,  tJi'ai  tt'cmfd  Hot  U  madQgf'tXe 
I'"  caase  their  Itiflht,  if  legal,  a^^~-^'^ 

enforced  l^  Quare  lwipt4^, 
"Secondly,  that  it  cowa 
•  no  legal  Riaht. 
"  In  iVinity'Term,  (May  23), 

Badclejr  mored  for  ^  rule 

tek'and  MWtMe  «!f  the  -  «ttai4 
Dv«>^ml^'4hid  bojtntyttf'WentAol^aiidyttBd  dIooeM 
of  lG»»Ifel*»  ttf  'ahfsw'&tV'  "      '   =^  -     •  -  - 


calllhg  npo^  Willf«in 
'aA  th^^8«»TWtetrn§- 


'whv  a'Wkft  dfiuaitdanras 
sUadld'<n6t  tlM^/«Mtffaiitttai%Uw  W'p)Fe«u  tbe 
aiahop'of'ChrUkl^.tt  <M?naiyi^fUe)Mrd  ^caM,  thri 
Kev.>0«iii^  AtklHiMi,  '^Ak,  wbti  tfddtkt«d;<  tiutltnted; 
adtdtindttielea  ta  thtj  >ttkia^V1atn^.  '  The  ' affidavits 
sUnkdi^ttatt  iii  'tHti  Mlfl:^  dl  E5l1^  ff aMM  T;  thi  reetoTy, 
Hihrni  Itdfd'  adittW^a  bf  m  Vltsarage'  of  QHblp  'Wei^  pnt- 
bha»ed  'Hy  tknah  kadowiiei^  of  ^hft^  jjtoish.  iHA  wer* 
eMUeyetf'io  irnbtto^  ln.ii^M:f>j«th«- Ianai6#il^'th8t 
they  fln^  MVeithetfOihifltheti-fo^  eVe^r:  JTh^M'trulr- 
tme^  <b!ratf 'IttdiinMVtf  df  tte^4th  Att^stUlfl  Jamee  L 
A-.'ikllewjJ  ctttiTeyed  th»  aato^wmljo  (Hfrf^efeftWKiB^m 
tneliftt'ail'itBM-^ctt  the  flduage  alioiad  hiepMn 
td  Wvtild;  freely^  «ftd'^t^nt;  4di^.  tii»  pte«ettt  to  the 
Btdtnatyfar  thrf  Hwyb^ing  sntih  a  g^y*UiidBten  to  he 
MW^iFnlly'adnittted,'  ihetltUtM;  wtd  ipdttctM  icito't^e  satt 
vl«kriii»iiMfth^(Uiid  piiHlA!Miei>«;'ciif'thi's!r^t«rili6mher 
of  ^eibvrof  tile  iimb  Ibeihg  ahdtild  appMrit;  wMhUl  tfarM 
mwitiit  rieittiaftcartbe  'saM'Vkithlge  hho^Id'  hMpen  to  hd 
vtildJi  l^fMffiii>ie^  tMvdMirtMjHhaVtfttt't^ 
of  any  eight  of  them,  the  survivors  ■would,  upon  request 
W  (iiiy  four  parishioners,  do  and  execute  all  acta,  convey- 
ances, &c.  which  should  he  desired  or  agreed  on  by  the 
Djteafer  number  of  the  parishioner^  cjf  tlie  said  parish  for 
fihnveyin";  the  said  adyowson  to  buch  persona  and  their 
fteirs  as  the  greater  number  of  tlie  pari.sliioners  for  the 
t\ia^  being  snxu^ agree  upon  and  appoint^  J^y  deeds 
d!pi^.!l;j;tfiM^  reciting  atbfKde^dMl 

^i^Kbn^^VN^<&QK««Bjo  fenut>  the  advowMn^naanfFtad 

i«tth%pl|W^BMh^itefi«aa  in  trust,  and  ithMedolhm 
wlM>4iflBe<vM»jUail<  sTh4  J^  idcardiadionrtiiriCI^ 
March  Mii-a^-Mi'*  AiactiAR^iyiad'hTiitha'tnuteed 
kinAeiimiime  of  i^BdUiif  '•vMtiMlui^^maif  held  «6 
'the  I8th  April,  1848,  two  ciandldatw  wan  nam«^*-tiib 
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Ber.  George  AtkinBon  and  the  Rev.  J.  S.  Sisbod  ;  and 
on  a  shew  of  handa  the  Rev.  Georee  Atkinson  was  de- 
clared duly  elected.  A  polt  was  demanded  on  behfdf 
of  the  other  candidate ;  and,  upon  a  poll  taken  on  that 
and  the  following  days,  the  said  George  Atkinson  was 
elected  by  a  majorU;f  of  twenty  votes  of  the  persons 
attending  and  voting  in  person;  out  the  votes  or  nomi- 
nations in  writing,  not  under  a  power  of  attorney,  of 
twenty-four  persons,  who  were  not  present,  were  ten- 
dered to  the  trustees  in  favour  of  the  said  J.  S.  Sisson ; 
and  thereupon  four  of  the  trustees  refused  to  concur 
In  presenting  the  eaii  Gcoige  Atkinson. — The  trustees 
an  the  patrons  of  the  ricarage,  in  trust  to  present 
thereto  such  clerk  as  should  be  chosra  by  the  majority 
of  the  owneiB  of  laud  within  the  pariA.  By  tiie  com- 
mon law,  and  by  the  terms  of  the  trusfc-deed  and  of 
the  notice  of  meeting,  and  by  the  ancient  U8u;e  of  the 
parish,  all  votes  should  be  pven  in  person,  or  by  power 
of  attorney.  (Bac.  Abr^  *<  Authority,"  A.)  The  late 
Ttcar  having  died  on  the  15th  March  last,  unless  an 
incumbent  be  presented  in  sufficient  time  before  the 
16th  September  next,  tbe  presentation  will  lapse  to  the 
bishop,  as  ordinary,  and  the  landowners  will  lose  a  right 
which  they  acquire  by  purchase.  The  qualification  of 
a  person  voting  by  proxy  cannot  be  ascertained.  [He 
cited  The  Attorney-General  v.  SG<at,  (1  Atk.  412),  and 
I>r.  Bum's  History  of  Cumberland,  in  which  it  is  men- 
tioned, that,  on  the  election  of  tiiat  writer  to  this  vicar- 
agtt,  twelve  persons  voted  by  power  of  attorney 

The  CotTRT  granted  a  rale  nin. 

On  a  subsequent  day  in  the  same  term*, 

Waiaon  and  Maniatjf  shewed  cause  on  behalf  of  four 
of  the  trustees. — This  is  the  case  of  a  private  trust, 
and  it  is  a  question  between  the  cestnis  que  trust  and 
the  trustees,  and  therefore  a  writ  of  mandamus  will 
not  lie.  Rex  y.Staffard^  (3  T.  R.  646),  7%e  Attom^- 
Gateral  v. Soott^  (1  ves.  sen.  413),  Fearon  v.  fTeW,  (14 
Tes.  IS),  and  Edenborough  v.  The  Archbishop  of  Canter' 
hmjff  (2  Buss.  93),  were  cases  of  bills  in  equity.  In 
2>am  V.  JenUnSt  (3  T.  &  B.  151),  Lord  Eldon  said, 
(p.  164\  that  a  bin  in  equity  was  the  proper  mode  of 
proceeding,  and  not  information.  .  There  is  no  general 
right,  and  the  law  baa  provided  fat  the  event  of  a 
Upae  in  case  of  the  omisuon  to  present  witUn  the  re- 
quired time.  A  le^pd  right  does  not  exist  until  the 
party  is  presented;  a  mandamus  Bes  to  the  bishop  to 
wtitute  a  parson  presented  to  a  benefice.  (.Slev  t. 
Bishop  <^  Chetter^  T.  R.  S96). 

Lord  DsNHAS,  C.  J«  then  said — ^We  have  considerable 
doubt  whether  a  mandamus  wHl  lie ;  and  called  upon 

Sr  F.  Kelfy  and  Badeley,  contra.— The  Court  will 
Interfere  by  mandamus  whatever  there  is  a  legal  right; 
the  writ  is  not  confined  to  conorate  case^  {R^^y. 
Kmdally  1  ^  B.  366;  tUg.  v.  SUver,  2  Burr.  1043,  and 
note  at  tlie  end  of  tbe  case^  p.  1046).  In  Bex  v.  The 
jVofyuu  of  Stc^ord,  (3  %  R.  646),  the  Harquis  of 
Stafford  had  to  ludge  of  the  qualification  of  the  party, 
md  there  could  be  no  mandamus  until  that  preliminary 
Iiad  been  complied  with.  Here  the  party  elected  by 
Ihe  majority  of  the  inhabitants  acquirea  a  legal  ri^^ 
which  he  can  enforce  by  no  otbar.I^aljeme^y  thw  a 
mandamus,  aa  in  Sex  y.  BaHser^  (3  Burr.  1265).  Th« 
aet  of  presentation  beoomea  a  duty.  In  order  to  gpve 
eBiwt  to  the  legal  right.  One  of  the  reasons  for  refusing 
A  mandamus  in  Rex  v.  The  Marquis  qf  S^ord  was, 
that  a  remedy  by  ^are  impedit  ^aa  open  to  the  party : 
Imt  there  was  nothing  upon  which  a  quate  impedit  could 
le  founded  until  the  qualification  of  the'  party  had  been 
uwroved.  There  is  no  foundation  for  contending  that 
this  is  a  private  trurt :  the  parish  at  ^rge,  which  is  a  pub- 
lic t>Qdy,  is  Interested  in  it.  It  is  nn  answer  that  tnere 
Sh  a  zsme4y  hy  lap  w  to  t]ie  Mstx^Pt  '  ^»    S!en^i^  (1 


*  hum  il,  ImGx)|  io^d  peanaa^  C.  X,  Bstt 
Erie,  JJ,  Coleridge,  X,  was  at  the  Sittbgs  u  ^ndon. 


Q.  B.  366^  was  more  in  flie  nature  of  a  ^nbd^ 
Further,  if  the  party  has  a  legal  right,  it  is  db  am 
that  he  might  have  a  remedy  in  a  cooxt  of  en^*,  a 
this  case  the  applicant  has  legal  reqioiisibilitia  nA. 
legal  duties.  (Rex  v.  Barter,  3  Burr.  I265,aa<l^ 
V.  Abrahatiu,  4  B.  157;  S.  C,  nom.  Bte.  r.  Tic 
lyuatees  of  the  Charities  of  CHUrg  St.  Jfaj,  7  Jut  129). 
\Fait«saat  J.-~In  Rex  v.  Barker  the  writ  m  to  eaa- 
pel  the  trustees  to  allow  the  applicant  the  me  tlu 
chapel,  and  to  allow  him  to  officiate  there;  Uk  i{ipli- 
cant  was  invested  with  the  right  by  tbe  Doouu&aat 
the  parties;  nothing  more  was  to  be  doBe:liMiae 


the  nominee  of  the  cestuls  que  trust.]  The  par^  vk) 
is  elected  has  an  inchoate  legal  right  to  be  pRsolal, 
horn  the  &ct  of  his  being  cnoeen :  it  is  not  a  noSaa 
between  the  cestuis  que  trust  and  the  tnisteei,WW 
tween  the  applicant,  who  has  t>een  elected  the  ms- 
tuis  que  trust,  and  the  trustees;  and  therefi)re,«fu 
as  he  is  concerned,  no  question  as  to  the  extcatiiiaafa 
trust  arises.  \ErU,  J. — There  la  no  distinctiaii  l«t»eei 
this  case  and  tlie  case  of  a  single  person — ^A,  tntdat  d. 
an  advowson  for  B.:  the  ailment  must  zo  tlu 
of  contending,  that  C>,  being  presented  DjE,n^ 
apply  for  a  mandamus  to  A.  to  perform  bis  tnit;  ui 
if  It  lies  in  respect  of  presentation  to  a  bodies  ^ 
not  In  respect  of  administering  funds  inreiUd  l^iit- 
tlementin  the  Bank  of  England?!  Asrio^Oeiig 
cant  would  bold  a  legal  omce,  and  the  act  uuuannn 
to  be  done  is  a  legal  act.  VErU^  J.— Has  nottfail^ 
cant  an  equitable  ri^bt  to  oe  presented!]  InnwBCi 
he  is  as  much  appointed  as  ii  he  had  been  insented. 
[Paitcson,  3. — In  the  case  of  a  single  tmriwnrfciAtt' 
que  trust,  if  another  peison  is  presented,  qwrniBpoit 
wiU  lie.]  In  Rig,  v.  AWaHmsA^  0.8.1^^ 
nom.  Reg.  v.  The  Trustees  of  the  ChariiiaifOSn»* 
JUatyt,  7  Jur.  129),  and  In  i^.  v.  rendalt,aWf^ 
the  objection  as  to  the  absence  of  a  1^ 
have  applied,  [Poifwow,  J,— In  Rm.  v.  IWaJw* 
writ  was  merely  to  order  the  head  of  a  coipooknv 
to  affix  the  corporate  seal,  j  The  cestaisqaetwi^w 
performed  their  dn^;  the I4>plicant  has  DotutlKiaw 
upon  them.  Presentation  u  a  ministerial  ''^^ 
mandamus  in  tJils  case  is  merely  to  complete  u*  *^ 
which  the  trustees  aw  bound  to  do,  as  in  S^'  !•  a» 

PijTEsoN.  J.,  now  delivered  the  }a3ffsaatjSy» 
Court. — ^This  was  an  application  for  a  writ  « 
damua^  to  compel  certain  persons,  in  whom.™ 
estate  iti  the  advowson  of  llie  vicar^  of 
vested,,  to  present  Hit.  Atkinson  to  the  Biihqiw  t** 
lisle  for  institution  to  that  vicarage. 

The  afiBdavits  shew  that  the  petaoni  agaimlwj 
the  writ  Is  prayed  hold  the  advowson  under  a  vm, 


Mr,  Atkinson  or  Mr.  Sivon  had  the  majoriiy  of 
The  Court  does  not  enter  into  (my  axainiwj« 
fikcts,  "because  we  are  erf  opinion,  th^  ^ 
mandamus  he  the  proper  remedy,  the  ^n<anaM«ag 
and  law  ariung  in  this  case  must  be  raasedof  anm 
to  the  writ,  ■ ,  -ua 

But  the  diftculty  is,  whether  this  is  »  »Jf^ 
a  writ  of  mv»darau8  ought  to  Issae  at>li>  *°***?r 
bg  found  to  depend  upon  whether  a  wr^of  jUt*"  *" 
pedrt  win  lie, for  if. it  win,  all  ths  aathonUBjWtg* 
Ctarle  y.         BisTidp  </  Sarvm^  (2^  ^\^S 

akoia^  the  **  '  *^  ->™aniMiii4:  «" 

that  case  is ' 

M^anit  tn  the  note  ftZ)   

■  n  U  quite  clear,  iliat  where  tt»  SgM  «  F**^ 
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tion  is  in  on«  person,  and  the  right  of  nomlnatiim 
in  another,  th«  nomination  Is  the  substantial  right, 
and  the  TKKientation  ministerial  only.   Either  of  th« 
peTBons,  however,  may  bring  qnare  impedit.   '*lf  he 
-who  hath  the  nomination  presents  to  the  ordinary,  he 
-whp  ought  to  present  ahall  have  quare  impedit,  and 
e  contra."    (Moo,  49).    "If  respect  be  had  of  each 
other,  then  are  thev  both  patrons  after  a  manner,  and, 
hy  injury  offered  by  every  of  them  to  the  other,  one 
€ft  them  may  punish  the  other.   As,  if  he  that  hath 
the  nomination  will  present  immediately  to  the  ordi- 
pary,  he  that  bath  the  presentation  may  brine  a  guare 
imMait,  or  a  writ  of  right  of  advovson,  agauist  him, 
as  nis  ease  requires;  so,  tf  be  that  hauL  the  presen- 
tadon  refuses  to  present  the  clerk  nominated  to  biiD„ 
or  presents  one  himself  wtthont  nomination,  the  other 
bring  a  quare  impedit,  or  a  writ  of 'right,  against 
fahn,  and  uis  writ  shall  be  quod  pennittat  ipsum  pne- 
sentare,  &c.,  but  in  his  declaration  he  shall  declare  the 
special  matter.'*    (17  Yin.  Abr.,  "Presentation," 

L 314,  pi,  2,  in  the  margin).  Again,  (pi.  5),"  If  he  that 
th  the  nomination  presents  to  him  that  nath  the  pre- 
sentation, he  that  hatn  the  presentation  may  disturo  in 
two  manners,  either  by  refusing  the  parson  nominated, 
or  by  presenting  some  other  himself  that  is  not  nomi- 
natea.    If  he  refuse  to  present  Mm  that  is  nominated 
to  him,  and  suit  be  commenced  without  any  actual 
VTOetitation  made  by  himself,  then  the  writ  to  the 
Udiop  of  him  that  hatb  the  nomination  ahall  be,  that 
ha  reoorer  his  nomination,  and  that  the  bishop  shall 
adarit  sneh  as  the  other  hath  nominated  to  the  pre- 
aanto^  according  to  his  grant  of  nomination;  but  if 
the  distarbance,  upon  which  the  suit  Is  grtmted,  be, 
hecanse  the  piesentor,  that  should  present  the  person 
nominated,  hath  presented  some  other  himself  without 
BDmination,  then  the  nominator  shall  immediately, 
without  any  nomination  at  all  to  be  made  to  the  other 
that  hath  the  presentation,  have  writ  to  remoie  the 
c^er  incumbent."   Both  passages  are  cited  from  Dod- 


_   by  tne  uourt:— "Si  nn  ad  le 

nMnlnation  -et  nn  aater  le  piesentation  al  nn  advow- 
wn  et  cestui  que  ad  le  presentation  ne  voit  nns^nter  le 
p<r^  que  est  nominate  nul  actiim  gist.  But  the 
Court  was  there  speaking  of  an  action  on  the  case. 
(See  Halloty,  41,  pi.  12,  citing  Sherlt^f  v.  UhderHB, 
Moo:  894}^  <*Tont  le  court  fait  A*  opinion  et  direct 
quf,l0  nomfaiadon  fiiit  le  substance  del  advowsou  et  le 
iMientation  ne  fiitt  que  un  ministerial  iatetait.  Et  ri 
M  presentor  present  sans  nominacion  quare  jmpedit 
pst;  sic  soxi  si  le  nominator  present  immedUte  sans 
picesntatjou  quare  impedit  gist  versus  le  nominator. 

If  the  trustees  had,  in  this  case,  presented  a  parson 
not  nominated  bv  the  landowners,  there  seems  to  be  no 
doubt  that  tiie  fatter  might  mmntain  quare  impedit; 
md  »  h  was  bald  in  the  case  of  Rex  v.  Tkf  Bishw  of 
<aater,  (1L84  Geo.  3,  a  IL,  cited  in  a  subseqat nt  case 
a  Bexr.7%«  Bishop  of  Chester,  X  T-  R.  396,  398), 
lAere  a  mandamus  was  refused  to  the  inhabitants  of 
Troutbeek' because  they  might  bring  quare  impedit. 
But  .as  th^  have  not  presented  any  one,  some  doubt, 
may  be  raised  whether  the  landowners  can  sue;  and  if 
they  cannot,  there  is  certainly  no  legal  remedy,  and  a 
am  Is  &lr]y  made  for  the  interpodtion  of  this  Court  by- 
writ  of  mandamus,  unk'Hs  the  ripht  be  ineiciy  an  criui- 
table  one.  Tliu  \>a-^'-.  j.  '-  al.nvc  cited  from  Viiier's 
Abridgment  are,  liowrv,  j-,  .-ui  aiiHwi/r  to  lli.it  doubt. 

The  .nitfiorltirs  -.Ijuw  (liaf  tlie  right  of  tlie  nominator 
is  not  merely  .in  equitable  right,  hut  a  legal  one,  other- 
jte  he  conld  in  no  case  maintain  quare  impedit.  It  'n', 
Umm.  found  that  cases  of  this  sort  have  al^'avs  arisen 
wn'^ffi^  right  of  the  nominator  has  been  advarss  ta 
alt  tf' the  presenter,  and  net  where  the  pweiilioiF  ii  a 


When  sneh  is  the  relation  of  the  parties,  the  only  re- 
medy is  in  equi^i  aud  therefore,  as  regards  the  land- 
owners  and  the  trustees,  the  former  appear  to  be  in  the 
dilemma  put  by  the  Court  in  Rex  v.  TTte  Marguis 
Stafford,  (3  T.  B.  646,  651 ).  If  the  landowners  have 
only  an  equitable  right,  this  Court  cannot  interfere  at 
all;  if  they  have  a  legal  right,  such  right  may  t>e  asserted 
in  a  qnare  impedit.  Upon  the  aameprincipie  this  Court 
scteJ  in  Reg.  v.  T%e  President  aitd  Chapter  of  St.  Peter'tj 
Exeter,  (12  Adol.  &  Ell.  612;  4  P.  &  D.  252;  4  Jur. 
674). 

But  we  ace  told  that  this  application  is  not  made  by 
the  landowners,  bat  by  Mr.  Atkinson,  and  that  he  has 
no  other  remedy.  Hany  anthoriUes  were  died  to  diew 
that  where  a  person  is  nominated  to  an  office  by  those 
who  have  the  right  to  nominate,  and  no  other  remedy 
lies  at  law,  this  Court  will  interfere  b^  mandamus. 
No  doubt  that  is  so,  but  they  are  all,  with  the  excep- 
tion of  Rex  V.  Dr.  Bland,  Provost  of  Eton,  (2  Bum's 
Eccl.  Law,  117,  8th  ed,),  and  Reg.  r.  Kendall,  (1  (J.  B, 
306),  instances  of  writs  directed  to  the  persons  who  are 
ultimately  to  admit  or  restore  the  applicant,  and  where, 
everything  necessary  to  give  him  the  legal  right  to  be 
admitted  or  restored  has  been  already  done.  Such  are 
writs  of  mandam  us  to  swear  in  churcn wardens,  to  admit 
a  scholar  or  fellow  to  a  college,  to  license  a  curate,  to 
admit  a  minister  to  a  dissenting  chapel,  and  to  admit  to 
many  other  offices.  The  right  of  the  party  applyiiw 
in  aU  sneh  cases  la  eomplete,  supposing  the  grounds 
of  his  appncation  to  be  estaUisoM  in  &ct,  and  the 
writ  goes  to  those  who  are  bound  to  put  him  into  pot- 
session  of  the  office  to  which  hs  has  shewn  his  right. 

But  in  the  casp  of  a  presentative  benefice,  the  in- 
tended incumbent  has  no  legal  right  whaterer  which 
he  can  himself  enforce,  even  after  ha  is  presented ;  cer- 
tunly,  therefore,  none  before.  If  the  ordinary  refnses 
to  institute  him,  he  can  maintain  no  action  in  hb  own 
name:  the  acUon  mnst  be  in  the  name  of  his  patron, 
for  a  disturbance  of  the  temporal  right ;  although,  if 
the  objectiop  be  personal,  be  m^,  in  many  cases,  me 
in  the  ecclesiastical  court  by  duplex  qnerela.  No  in* 
stance  Is  to  be  found  in  our  boo«a  of  any  attempt  b^ 
a  clergyman,  eren  After  presentaUon^  to  obt^n  a  wnt 
of  mandamus  to  compel  nis  Institution  to  a  presanta- 
tive  benefice ;  and  for  this  plain  reason — that  there  la 
a  legal  remedy  open  to  those  who  present  him,  by 
quare  impedit,  and  he  has  himselr  no  legal  rig;ht 
whatever.  then,  Hr,  Atkinson  could  not,  if  na 
had  been  presented,  have  applied' to  this  Court  for  a 
writ  of  mandamus  to  compel  institution,  bow  can  it 
be  S(ud  that  he  has  such  a  legal  right  to  this  vicarage 
as  to  be  entitled-  to  a  writ  of  mandamus  to  compel  me 
trustees  to  present  him  ?  If  the  presentation  by  the 
undoubted  patron  would  give  him  no  l^al  right,  how 
can  the  nomii^Uon  of  him  by  the  landowners  to  the 
trustees,  who  have  the  Iwal  title  to  present,  give  hini 
any  legal  right  whatdverf  It  is  the  rigbt  of  his  pa- 
trons, the  landowner^  tlwt  is  infrtiQ;ed  by  the  refusal 
to  present,  and  not  his  ri|^t,  and  they  must  enforce  it, 
net  we. 

The  ca«>  of  Rej/.  ^.KptAat{\  Q.  B.  961)  renatns 

to  bjS  considered.  In  that  case  the  prosecutor  was  the 
clergyman  elected  by  the  brethreA  of  an  hospital  to  a 
vicarage,  the  advowsbn  of  which  was  vested  in  the' 
master  and  brethren,  wjto  were  ineorpoiuted,  and  tha: 

master  had  refused  to  put  the  corporate  .seal  to  his  pre- 
sentation. The  proseeutor  had  no  lef^al  right  there  any 
more  than  Mr.  Atkinson  has  here:  the  point  was  not 
taken  which  is  now  under  consideratinn ;  perhaps,  he- 
cause  it  was  clear  that  no  writ  of  qnare  iini)etlit  would 
lie  in  that  case ;  and  if  tha  brethren  had  been  the  prose- 
cutors, inafead  of  the  clergyman,  the  same  questions 
wooM  n&v^  ariaiki.  There  would  have  been  no  doubt 
risihl,  aii4  of  their  havii»  it£ 
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of 'prewirt«tioti.  ''^iityh«thier  i}iiji  was  fite'TcMMtf  oti 
nbt,  ceitelQ  it  to  ihiit  <>t>}«M<M  wtt  ti&Wb  an  to  lhe 
irant  ofii  li^TiMieiA  thephnectttor.'  And  the  UfAi' 


eMy  slMfla^taAtaiti;  Uflb  to  tiw  'cM  of  10^. 
mifon,  Ctd.  118,  '8tK=  ted.}/  ItUob  •#w-'af  *  MtiiUte' 
disserfFtion;  '  '       '  '  ^  ■  •  ■"■  -  -> 

-  rr,  theftfore,  tMs  ttlWHbdt{6fr1>«'!^8a6'4^  Hrl  AtkliH 
bOh,  ^  It  is  baid,  we  tuunk  tbaC  fafr  hW'iiot«h«int  any 

riffht  6n>it'hTbh  vr«  taa  fbiritd-^hS'wHt?  added 
which,  it  mftx  btt-dhsemd,  ^utt  tf,  a«'H  Wttt  juobibltf,' 
the  >eIation  of  tmstileB  and  eestnia  q^e  (Miit  Is  ibat 
wMch  Kaliy  mIniAb  between  tfia'J«giil'«4vhets«<r4h0 
adrowBoh  ina  tbiS  hDd6Wtiet«,1ffthl»fja9e;^'th«t  the 
laltei^iiaTe  their  proper  atifl  onl;r'Mm«d>f  iti  t^Uwit 
i^ill  follow,  that  nie  proper  ileUe4T  ftvlh^riiomiMa,' 
who,  ckhnin^  frdrii  itbein^  dhi^t  be  in  the'  tUm  MOfi-' 
tlbn  to  tliey  ate,  K  in  ^tpniy.  "    '  '  •  ■  >  ■ 

If  It  be-Udade  'By  fte  l^dowlMr^  ttwy  are  in  th« 

dIletain^irttov«iiieiMioM:  l!f  they-hibe»<tcMl  fis*^* 
they  can  enftnbe  It  by  dtfatt  iM^il.  -If  wy<bti*i 
only  an  eqttitaBb' fight,  tm«  Cittett  etiittiM4i!Riirilirw"  ' 
•  In, any       'of  tfa>  W^thiMfoft.'tiltt'Wlff  BtiMbr 

m^tg^^ita^-iM^rffa.  --^       ■     -  '  !- 

V  THXiwtoBlfAltia>OM  ^JMAihr^^^.l?^.,  ,1, 

3V«  <%rift  o/:fll«  J3MNi4<^AMjMt#afi£^Hfaw  fFwwiMf 

.  Jf  MoWfif  a^aPaiitk  im  Gmm  Wi^  mud  ha  nb^anenMy 

->  Oh'  ftptiaBa"ttt  tl^  !AWriV4««rto|>'MMlota)^''hoId^h  tft- 
Pre8t<)n,'1tt  ■AM''m'm  cavMy^-T^^ 
^nM  ni  brdir^t^tvjiMKitofortbifWn^^ 
Bamber  aha'hi^r  'i'nW  ilf«feitW^"«MM«efi  Aoui  tfaV 
tif^rHHhipaiAfiKSA'tit  th^tAVrtiahhk^of  tViga^^-bdtlilin 
th^  tkmntt'ttf'^'E^^ttutfet'^'  th^'Mtefo^ 

Tfat^tBiBinitoifbhft^terial  tdlthi^^eMEiMt  In  thtetaM 
w*t6^'a*-i^l(>#  i^ltrajry''BtiiftW  ?irtdl'I«"r  iM'^bbwt 

Ufa  '(!ottn^y:^in  xit  abbot  tl<«  month' e^'^aifdiiy,  In  -thw 

IC^  F  h!&>»V'l4iro  ll^egitlt^l^^llildMV^dll^ 


wed  W';kAir«;''^  t^W 
Aoii«  Ihti'hiotitU'iF  jannai^.ttfthe'  ^<184^!'tfiii«u^ 
Itepottoe  di^tvMtMe  Ho  lieyltaid: MM    th*  <  Mufti^ 


t^ti  inW  thiri  woriehQttM  fbiMi  i^He  lcBnrML  vI 
hltd'M^*«a^^lI^f>fKia'toE)  lirtNli&ftMVigaWii% 

W(iU:h«lu#,^  <irtiflM"I-Atta&i^  ttni^'ihtb  wim. 
I  Wiv  now  t<^iviog't«litf  from;  Ae  tc»«nA^ 

pot  bjr  miaon  9f 'alekflM'oitiaAdMti  totlhvaifHfe* 

m  tofr«Bhlb  'or--LJ^flaii4<<^«^^ 

gtthMiiaMi  of'  thevOHork^  Utai«n;  'In  tht'eaai^at 

the  «a  Mamht  1 1847j '  iaS  'd&titfr^miowit  fid- 
lock^  ferOA^k  tom-WW  iSfliii^  anS*iiaUi<l^' 
i^inrofllo^aSiMK-lbfaiMaeMi^lfa^. 
3«t;tei«:-on  thtf  boshiesB  of  ^^'WM'  V^  mmi 
<(rhomaa>B«Uo«kij'  for  'ihttlcletk«^^«'«^DiiNC 
and  appetrinrto'lwln'tlb^  84ih4J-fa^*ilA««tt»# 
ittttors'to'tb*'lettet  maiMiBl'lmiiTbM  iMIW%> 
the  oloric  -to  tin  bo^'of-'gtuudMdf^Mr- 
UMon^  ln<  renty  lia^latlm  MtimitlvMMih  lb 

,be>'siMe4-l^'MintfBftllD4Atv:«lfflt  la  Iboffte 
.«clikrIey»'^«44'-(fleAv«o  tUe  MuiiMfuNuVW 
UiliokkT  |«|och-«d'49ili6A^a«<4i»tbtMfiilriirf 
ibrpaM  to  tlwifeid  !li«ty'3anibi»ty  «b»1«ltferiM 
aiidwkidu  I brfUvi^ tirmk iMtttto^M^ Bdibtfihflht 
lTfa(«tM<Msk«l)4  tiktPteUMiig  ABbWoHtattwhilftf 
Leyland,  about  the7thNoi«mt)(#lnaWilvftM^tlw 
tirtlia  naiObawbiAe.WMDOibt^ 
t<nniafalpitf>L«v1tiid;rf  -.1  ThoiiiM<a«Ka  ^Uf 
ottifof  Aii'H^i^g:  blGoaavof  «H0  Cbfiriiy'lJiiliif 
ooact^oflAOBttMiriforldHiMatri^Ui^ 
flhip  ofrluBVlatid  ui  sltniilwi  l>fedfliv«dt|ii«U|M« 
nOtkedl  £i>  fibtD^>tiw<«9ii4c  4» '^b*:  Clni? '^'^ 
raM4kn8t^aiid';i<Mid'!tU»«iiik'«f:49l.fii,iiri^^ 
iU«vinr«»iecK  td  fiwttid'H«rrSanli*]«^^i^ 
iMiaiDvmn  LbTlaMj  diM  vbadlaabfr  toWvifitfi 
ctv'fett§^^inM«cM  B;i-%i<l>dM«Ut,«rtUttMW!^ 
,^hti  dAMnUnn^-intfeMdW^iUU^ 


Wlgani'Ti .  _ 
letter  «p  brdelr!  vaiteft 
oflHli*  beai«of  wiedloM 


land.]  .( '^'^  -'f'i  ■>-''^-*?'        ' .'' 


1— M.I 


ijeRfex  IT. 

;  .f'riijo'Jtiii^^diM^   

t  -t-^Tq  -.tiAi[.i..i(s^o  lnB.i4<-J|llff»Jui^Jbu*A*"''*''' 

0»aaeton>l>«»'  dy«Bteani»'«iiottl  tfrtj" 
«<l,ith^««ilt'!94m«dte*tiirbMten|riftmi 
tffrtMvuri^'liM^i&dMMtlaDM^ 
liM<an«i'4ttiiMypfiifalM|  ^pMiUhr^^I^ 
^odmtMfMcAiU  i'>  ',Mf  -^j>^T.i  siI.'H'it  ■ 


Pauper'i  Familj/. 


Age. 


Oc^paiian, 


Where  settled. 


r/j  .1         3hT     .0;  ,51 


Relief  to  be  given. 


1  Lfnllil  T-"^ 


■'thht  the 
toanfing 


Tia.  wcvHiT.  ^-  Tlnreoinentlyi..       ■    '  i  4„ttJ 

ffisriJ  ptosiai  aoftni  9i*w  owj  apt  li  boa     ^'  ^^Ii! 


otder»  subject  to  the  o^nlon  jS?  ^POBItt°«i 

the  pxammntrcrt)*  were  Jnsnffioent,  thra  the  ^orfer^ 
jtisticea  and  of  seaiiions  to  "be  set  aside. 
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wtlu)Btn:.4tiAer,i9iii]M»ftn4  ^n  tbv^rowd.M 
ihfcfaWngd ito :titat fpAiUl^ ju)^  to  h«r,  U 

Q.  fit  aS;  7  3w.  287}...XWakl^«f 
tin»QM4«f  fpurdiaM  v^vld  know  m  flciwi^t!  of  wtmib 

llJlvi  486)1  am)  MiisdvitiMaUM'tti*  oiwe  fnm  iZ^. 
£i«ft^dla*-AwV(       ft.  22at  a  ;  Jur.  iMO  >.  ^  Xbf  bpwd  of 
tte«tiios,if)r/liid  pMTpoi^  of  n)ftlui^4heirilu:t,^ioi:4wv, 

Amite  ^EMuC«iw^{8  B. Cm  «7t^>  i  <T|w  blMlcJn  Ut« 
pinpw'oSKarorti».bMrijl.«f naiiduwioritritiiigfluch 
i)Mwh9iU0i/  {^A^  J.-rl9  th^4il3r«to«tt«;whu:h 

WiU«  4».e.76»Mtb«iiie»  the  Foor^  Qtmrnw- 
■MteB  to  .iKnBt  ih#  jfWiTdbns  of  4  wbiomto^poinl 

i«hillUitibR.of  ttw  asUd  w»d;wiiplo>meqt.'ofi^«fn|Da^ 
Mudc^  vwbon  is  tb«!«lMdttii«il4,Mri)iiiqtv«ti«iMtit«i 
^ao^/AntUs>  upotilumu  Br^eM.  .6a.iofiiRte^  Z-.4ta  9. 

CBm^dnlr  Orj  to  takraodf  ixffidjKt^y  luMealit^  Im 

MjMilnnU*  Wi^;  uuHiv  wf  tfbljCfdktttM.ibjr  .the. 
didb-of  •  ^thd  >b*«r4  i<i£ ,  fli«r<ltat« ;  otM  i  laiai  Jrittodtdti  ia. 
moDd^  ^aMcritAim-  K)C  tfa»  paaDnv  &ir  fthd  i»h>iiMf«e 

■iiragi>«iitt]t«('tb««llomHMetfei|nMd  br^Wb^nbwi 

M^1nlJUta»Mi9idm,iW.QHiB4mt  U'JiM!w240h  And 
BriNeoW, Jl^tB  .AtoL TvA^onL (§,Q. BJQ71, Utits 
lOiMttwSSS))]:  Tb««Bdi)tifoi!hflief^oagU.tQjume^MeB.: 

«lteted,inntbb  hdak ' nf  tin.  f .^.(Tpl^y^Ht-  h^'M^ 

Y.^lington,  1  New  Sen.  0(^432).  [TTr 
CoLKRiDGB,  J.*— I  th^l^^^the  rule  most  he  dis- 

■iiffl)lieat,a«ttudC;r«'^irtlK'^rd  of  gnardiuiB  proceeded 
aMl«d}t  1»  mfdHnB|the.fl!fAtt  fwjerMf,[«nd',lnigtvttig 
Mtti^^bi*.  }voDUib«  .twUeiKijb  of  «  usttlotiwt.tli.Bke 
Mtttatt-ffl^.:  ^iit.'if,Mi4».fint,[tlI)9*,aNr9Sii:a« 

•econdly,  that  the  proceedings  of  Uu.JlMMid].'mtt,lMfe 
eondncted  in  so  xmM- «  their  acta 

eridence  A^niL  the  mfdUot'pansh*  <  .Tht  letter,  which 
n^'he(t«kea*»hAve  been  written  by  the  clerk  to  the 
Imki  ftfiffrtniliwll  ^  ,lbrWt^>  Union,  speaks  of  the 
M£er  being  resident  within  uiqther  anion,  and  desires 
gnardians  of  that  o^od  to  refiere  the  patiper  on 
»unt*«(V)ttr«Wigan  jOtafon:^  ^■Annfld«^t6  j«&itfik' 
sdalo,  filled  np  ny  the  iwaan  who  wrtfta  the  letLet.. 
r.  Whigham  observes,  jthM:.iMi  Wfrartaiu^.ill  to.iba 
ttacbed  to  it;  and  if  tne  two  wen  inconsistent,  there 
i^lltt  be  seme-weight  in  that  obserratioti*  Safr^m 


thfl  bo*Bd.(rf  gwT^WofitJw  JV«»;B.Upbi^avtlww^ 
Iba  ^TitMW  ,rf  the,  leM*r„  w»d,itfL^^  ;tbe  ^ka  of  the 
b^|id  au^btoJwv4^bewF'c4x««dt  mitianot^ipento 
Mr.^Wtu<hmo/to  ii)aH«  that,  '^hjaquonoabelialf  of  a  pa- 
rish iaclu4¥<l  in  thfituuqnr,  3RPPW«.3P>i;Deirr^Iant7 
in  ,the,.pi3W)»4ii»TnW  Mift^Wfc  fhat.fttja  poHioolae 
lneetwg«f  tbp  boaj4  tho!  onier.  ffir  thf  relfef  wasmada^ 
but  M  Uie^ihawwiM  bad  njg^aptad  to  ^punt^ign  tbo 
Drder,oTtlii^  the  aeai  of  the  WMard  hadhot  been  affixed ; 
B^;tt/l  I«^|o^.a4i4-the  fact  of  relief  following  it,  would 
be.fvi^«QQI'«g<4ni^  the  appellant  parish.  ,  The  ground  ■ 
of  tha:.4ftcui9a.i«,i/i^^-  v.  Crondall  (10  Q.  B.  812;  11. 
Jar.,822:)  wai^itlvii  the  parish  vvas  represented  at  the 
board  of  gqaffdifW)  bccaut>e  the  Court  must  assume  that 
the  gitaidiaiuof      pant>h  wera  at  the  boar'I ;  and  that 
•MlteaJn  .thia.oaw,  as  well  as  in  that.    Further,  tho 
CK^h  Iw^anffecipnjtiauthority  to  write  the  li-'ttur.  Whea; 
a^StMMoavthoi'iw  theiippoLutit)t.'nt  ofulTiccrs  to  act  ii^ 
certain  nntMnt-ikf  Court  is  jm>tihed  iu  ti-eating  theni, 
aa  recognised  officers,  and  sfi^MH  ^pt|ea,  involve  apf^f-; 

th*m,eec  ifttowpnj^^iaiffijs  i?f^^l^(i,fff,j^\9g  of  J 
tert  u»plwft.tl»j0kl'li  of  tfle 
oMcflMidgtho  cib&nneL  h^i 

di«n»^«mmwjimtm 


gMqvd.  fc>.pw«ine  ap.ivrth^jf;; 

land  this  letter  binds  the  —  — 


.which  it  is  written,  by  oi 

''^Wi9a^jji,^J^^^.''^/^t}iiM  {\\i<^B,  812:  11 
' Jnr.  9^2TW«^«)Mt>tf,  tttomlhiftgtMfa  to'^  FMP«  by 
ofdvr  eP  >tha-h6Afdofr  fl*>affdiari»^»  ntoMm»-  en  Moomtt 
at  a^paiiah  the  Siu»n,\ia.<«Tiddlws.lbBi.«he  laUef  ^aa 
given'  W  kutbaiitr^^f  Mth*  ponsbi  Hkti^t^  the  Iqt- 
t«r,'w^&''4heVdseap;itttt.4^nd«!4>to*l|,t.la  saffi«i«Qt» 
if'itwai^irritteii'bo&<a>>ii4hftitf  U  the  botrd,  X|ie 
(iaMtV)t'*baii,>i«,\«4eftbmtb«'rt^litriting  the  letter 
hMl  mifbc^Dt  aaaoftif.  ^!tMb>4h«i  boftrd  ftt  writingit. 
TliB  tUtleef  Uft3»oH/«f  giuMwiikJwM^oflMev  iwog- 
nlsed  by  statate,  and  his  appointment  is  by  dir«otion,of 
t|»eP4(»^ta)ir,iGMlvn>fei«^er8;  ami  the  carr>iM  o^,a 
:  q«TreepondaMlDMiHv>V  boar^.upop 
;of  reUef  tft  bait&f«!H>»)l*coui»t  of  onejftf jtfoi^ 
itfie:  unioi^  i»*»»inptiiy^}y  ^part  of  his  daties, 
<  II  EttLBf  J^-TrThe  q^tiw  oa  tltese  examinations  is, 
whether  there  is  any  legal  evidence  of  an  adiuiasion  by 
the  township  of  Wigan,  that  the  lettleraent  of  Uie 
pauper  is  in  tjiait  township.  The  board  of  guardians  is 
Vlthoriwfl  to 'appoint  a  clerk,  and  he  is  clearly  an  agent 
^  the.bofttd,i^iiibR  pM£p98e  Q£,raaUi«; ,8u<4i,  an 
wssion  afl  thilrtth»t,ta,to,Wvtfe»J^ll^J'tr''""''  " 
m  this  caw>,.  i/VhewR/H^.j^.  i^t^i 
boajid  of«iMrf»Wpfij«olteiiiBi?|oiB,j;  -  - 
ttoaiti«cli*Bioriw>WBWe'»WW  .,, 
isf' priailk  <fa(ie  agwaliof  vie  bpai-d  of  guardiaps  fpx  vnik 
^»^eh.ai^^,,an4.,that  letter  is  Bhenn  to  be  in  tb^ 
^*^«lMU*^^S^flltW  ?0fniffbOi>ad  habitually  writtfMft 
lelA^MlRSilWuXitbink.tbat  fterewss  some  ieKale- 
4mee  <ifi*l!(  whlcS  tb^  sewioijsgi*^  ' 
dement  of  tne  pau|)er  was  in  the  i 


rIo,   

''r — 'i-xoiid  Applica(iott-^—Mik  ... 

..  filic  suSseouently  removed  into  the  County  of  B.,  an3 
t  i/ierc  tn^tae  a.  second  Applicaivm,  when  the  Jmtices 
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Father  appealed;  but  it  was  confirmed  Iv  the  Quarter 
SestioM: — Heldf  that  the  Petl^  Sessions  had  Jurisdic- 
tion on  such  second  AppKcatton,  and  were  bound  to 
hear  the  Complaint;  and  that  the  Order  of  the  Quarter 
/Sessions  in  Qmjtrmation  leas  correct,  it  not  appearing; 
that  the  former  Application  was  dismissed  on  the 
MeritSy  and  that  this  Court  could  not  review  either 
the  Decision  of  the  Justices  or  ^  the  Quarter  Sessions. 

Heldy  alsoy  thatj  if  Evidence  had  been  ttdduced  that  the 
former  Avplication  had  been  dismissed  on  the  Merits^ 
it  would  have  been  a  good  Answer. 

ffeld,  alsOy  thaty  on  an  Afjteal  ^  the  putative  Father, 
the  Quarter  Sessions  mav  confirm  such  Order,  withoitt 
corroborative  Endenee,  tf  the  Appellaia,  after  taking 
an  unsuccessful  Ot^ection  in  Point  of  Law,  does  not 
dispute  the  Facts. 

A  rule  had  been  obtained  calling  upon  the  juBtices  of 
the  peace  for  the  county  of  Buckinghani,  and  Chrisitna 
Simmonds,  to  shew  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  court  a  certain  order  made 
by  three  justices  at  a  petty  sessions  held  for  the  division 
or  the  hundred  of  Desboroogh,  at  Great  Marlow,  in  the 
said  county,  on  the  -Ith  March,  1848,  whereby  William 
Hobinson  was  adjudged  to  be  the  putative  rather  of  a 
bastard  child;  and  also  an  order  of  sessions  made  at 
the  general  qasrter  seasons  of  the  peace  for  the  same 
county,  holden  at  Aylesbury,  on  the  4tb  April,  1848, 
confirming  the  said  order;  and  also  a  rule  nisi  to  quash 
the  stud  orders.  The  order  of  affiliation  was  dated  the 
4th  March,  1848,  and  was  in  the  usual  form.  The 
order  of  quarter  sessions  in  confirmation  was  as  fol- 
lows:— **  Upon  reading  an  order  under  'the  hands  and 
seals  of  T.  R.  B.,  W.  W.,  and  A.  H,  Esqre.,  three  of 
her  Majesty's  justices  of  the  peace  actinz  in  and  for 
this  county,  bearing  date  the  4th  day  of  March  now 
last  past,  whereby  William  Bobinson  was  adjudged  to 
be  the  putative  rather  of  a  bastard  child,  of  which  one 
Christina  Simraonds  had  then  lately  been  delivered, 
and  was  thereby  ordered  to  pay  to  her,  the  said  Chtis- 
tina  Simmonda,  certain  sums  of  money  tbereia  set 
forth ;  and  upon  hearing  the  aj^ieal  of  the  said  VilUam 
Robinson  wainat  the  sdd  order,  and  the  merita  «f  the 
matter  at  large,  by  counsel  m  Wh  sides,  it  U  ordered 
hr  the  court  this  present  aesdon^  that  the  said  order  of 
the  said  three  justices  he^  and  the  same  is,  hereby  con- 
firmed." The  following  Mipeared  to  he  the  facts,  from 
the  affidavits  in  support  aTuie  rule  for  the  certiorari 
Previous  to  the  application  to  the  justices  in  petty  ses- 
eioQs,  at  Great  Marlow,  an  application  was  made  by  the 
mother  of  the  child  to  the  justices,  at  a  petty  sessions 
holden  at  WatUngton,  m  the  county  of  Oxford^  within 
trhich  division  she  then  resided,  but  the  justices  refused 
to  make  an  order.  The  woman  left  Oxfordshire,  and 
came  to  reside  in  the  county  of  Buckingham.,  An  ap- 

g^ication  was  then  made  to  the  pett^  sessional  division 
r  Great  Harlow,  At  the  heanog  it  was  objected,  on 
behalf  of  the  alleged  father,  that,,  the  case  having  he^ 
previously  heard  ny  the  Justices  at  the  petty  sessioos  at 
Watlington,  and  an  order  refused,  the  justices  at  the 
petty  sessions  at  Great  Marlow  had  no  juriadictloik 
Ko  evidence  was  produced  as  to  what  took,  place  at  the 
hearing  and  dismissal  at  Watlington;  but  the  attorney 
for  the  mother  of  the  child  admitted^ere  had  been  an 
application,  hearing,  and  refusal. '  "The  justices  then 
woposed  that  the -case  should  be  a^omrBed,  on  the  de^. 
Rndant  paying  the  costs  of  the  adjournment,  to  enable 
htm  to  produce  soiae  evidence  of  what  ^laoei^ 
Watlington ;  but  this  not  hein^  aes^ted  to,  tha  justices 
proceeded  to  hear  the  case.  On  the  mother  being  called, 
flhe  was  cross-examined  by  the  defendant  s  att^er, 
with  a  yUw  to  shew  that  the  case  bad  heen  pnviajmy 
beard  before  the  justices  at  'WatCngton.  and  dismissed. 
He  then  addressed  the  Court  on  behalf  of  the  defend- 
ant, and  urged  the  above  facts  agdnst  making  an  order. 
The  justices^  however,'  nltimsMy  made  an  order  bf 


affiliation.  There  was  then  an  appeal  a^iKUt 

to  the  sessions,  when  the  same  ol^ectioa  mbkaW 
the  appellant's  couns^    The  counsel  for  tbt  K^fti 
ents  then  contended,  that  the  ap^Usnt,  bj  tf 
before  the  Marlow  bench  of  justu£8,badwuttdiB 
objection  to  the  jurisdictjon;  and  he  alw  conteaU, 
that  the  appellant  did  not  adduce  proper  en^nci  W 
fore  the  juarlow  justicea  of  the  previout  tieuiiig  b«&R 
the  Watlington  bench.   The  court  of  quiter  itsam, 
however,  aner  consulting  together,  wiUioiUcxpRaiig 
any  opinion  on  the  jucisdlctioa  of  the  M^v  bcuk, 
stated  their  opinion  to  he,  that  the  ^tpdlaot,  ly 
pearing  before  the  justices  at  Marlow,  Wwuveiba 
right  to  the  question  of  jarisdictioD,  aod  oriend  tic 
case  to  procem.   The  counsel  Sax  the  aoptJlut  then 
stated,  that,  after  such  a  deciatoi,  he  sboua  Rtire  bm 
the  case,  which  he  did ;  whereupon  tlie  ordti  nt  eoa- 
firmed,  without  adducing  any  evidence.  Tbt  pitaent 
rule  to  quash  the  two  orders  was  obiaiued  oi  \m 
grounds — first,  that  the  pettj^  sesuoos  at  Grut  Hadev 
had  no  jurisdiction  to  hear  the  appUcatlon;  Kcoiidij, 
that  the  quarter  sesuons  had  no  ^risdicUea  to  eoBfrn 
the  order  without  hearing  the  evidence  of  the 
and  having  itcorroboxate^insamematenilptttieui^ 
by  other  testimony* 

MorOagu  Chambers  and  T.  Saadert  now  (Ju.  21) 
ahew^  cause.— The  joatices  had  jnriadictiDn,  vaiam 
7  &  8  Vict,  c  101,  to  enter  upon  the  iannhy.  Sect.  8 
of  that  statute  enacts,  that  after  the  pasasg  fiM 
act  any  single  woman  who  may  be  deHvena  of  a  Mt- 
tard  child  within  the  p^iod  of  twelve  aaitk  wa 
apply  for  an  order.   The  woman  was  sHyat  wto 
the  petty  aessional  diviwon,  and  the  a^^aimm 
withm  the  time  prescribed.    14  then,  «iUi  n^ea  U 
the  subject-matter,  the  justices  had  jurisdittiotttoid- 
judicate,  this  Court  will  not  inquire  «  whttpom 
they  gave  their  decision.   It  may  he,  tUtbeTOUj 
on  which  it  was  dismissed  was,  that  the  '""•'^^"t 
reade  within  the  divimon.    [jErUy  J.— Tbe 
the  sUtute  are,  "  petty  aessional  dividM 
she  may  jredde;*'  that  is  the  oar^nal  point.]  b«a.i 
not  only  directs,  hut  emiwwers  the  jtsbm 
Older,  on  certain  pvoof  heing  given,  takisj '  t 
that  an  application  xaax  have  been  made  a  "leJl"*" 
in  which  the  woman  then  tesidei  and  it  n» 
missed.  ,  Is  sh^  not  entitled,  »f  ^  ^,*fr£ 
county,  to  take  out*  an9thex  summon?  before  tMp«T 
sessions  ip  that  county  to  wlufh  al»  may  "^"5^ 
moved  X  The  justice*  at  Great  ^^w^*** '"^^Sw 
adjudicate  upon  a^Ucatlon  to  them,  unle« 
plain  evidence  was  adduced  that  the  pi»no« 
refused  on  the  merit*  It  may  he,  ^'^_^JfSi 
was  granted  by  a  justice  who  vaa  iq«wip«««  l* 
the  diviaionin  wfioh  the  woman  was  V»«i/<«|«»V"J 
on  the  heariM  this  might  have  been  diseoKwUtMa 
therefore  tbe  aA^oaOon  was  ^>'°>'''>^>J^r^ 
woman  would  not  he  ((rarived  of  hix  Tiff  »  4rV 
again.  ThequestiQiiU»wi",w8atherejai»Jicti<«w« 


tion  ia  waived  %y  cross-examinrng  tiie  '^''J^'!  *^ 
the&cts.  {B^r,cSS!rSQ.^^yy^^ 
seotiod  of  tha  ^  &  3  Vict.  c.  86,  '  ' 
diction  is  taken  away,  if  the 


«oU<»  of  tS.  f^i^^^r.'^^.^^^ 

his  ease  shan  be  hwd  at  the  quarter  ^<fV  f[ 
entaraistodiieiacvgmaanoes.  ^P'x.^.^r!!!^.^ 


been  brfd,  that  a  cteJtodaat  h«  w«" 
after  refiiaat  by  the  justices  te  iilfowtlttW'W™*. 
appeal,  he  teJces  the  chance  of  a  ZS. 
volar  before  the  riatty  9bastiaa^\Btg.  v.  Cm.  "Pj 
flilthoughthe  juiBtlce«*m wioi»bth"rreni»-  L  J 
also  cifeJ  Wv.  Jiutiees^^Rera^H^^^iS^ 
my  and  J^,  y,  TU-Justicu  Chdsr^ 
ThjueianoxiOejptjbibiUngai^m  ^ 


Digitized  by  Google 


I  dismissal  of  the  case  ?  So,  it  the  order  is  abandoned 
he  \yomaTi,  there  is  no  reason  why  she  should  not 
'  a  second  time ;  the  statute  does  not  jireviiiit  two 
Btions  being  made  on  this  point.  [Thev  cited  Ittjo. 
Walter,  (14  Law  Journ.,  N.  S.,  M.  C.,  120);  Reg.  v. 
AK^,  (leiaw  Joum.,  N.S.,  M.C.,78);  and  Res-  v. 
mgrnan,  (15  Law  Jonni.,  N.S^  M,  C,  44}.]  Then  as 
»thc  secnnd  ohjection.  The  6th  section  of  the  8  &9 
■ict.c.JO*,  contemplates  that  evidence  shall  be  adduced 
[support  of  the  matter  before  the  court  of  quarter  ses- 
,  ami  reiniiiesthat  the  evidence  of  the  mother  shall 
shoriifcil,  in  som'e  material  particular,  by  other 
aony.  But,  if  the  facts  are  admitted  by  the  de- 
ndsnt,  there  sun-ly  ciui  be  no  need  of  eurroboration. 
Ms,  in  effect,  was  uliat  was  done.  A  (jnestion  of  law 
J  raised,  and  deei<ie(l  against  the  appellant,  be  stales 
^bgs  no  other  objection  to  take;  the  justices  then 
n  the  order,  which  they  are  right  in  doing. 
!s  no  necessity  to  addnce  evidence  under  such 
'Maoces;  and  it  has  beoi  although  a 

^  f  creating  an  offence  requlri^ilM  tibnTlctfon  to  he 
I  Hhe  oath  of  one  or  more  wHndeses,  if  the  parly 
its  the  &ct  DO  evidence  need  he  adduced,    f  Rex  v. 
,lStr.  545). 

'Ws,  in  support  of  the  rule, — As  to  the  first  objec- 
j  it  b  submitted,  that  the  hearing  before  the  jus- 
I  at  Watlington  operated  as  an  estoppel,  on  the 
l-known  maxim,  "Nemo  bis  vexari  pro  eadem 
The  rase  was  heard  and  determined  on  the 
rits;  and  tliis  Court  will  not,  if  a  question  has 
n  determined  on  the  nierilN,  intjuire  into  the  raat- 
■  {Reg-  V.  The  Inhabitants  of  Eventcood  and  Barony, 
J.B..370;  Reg.v.  Tlie  IrihabitantM  St.  Mary,  Lam- 
,  r  Q.  B.  687 ;  Reg.  v.  St.  Peter^  DroOwich,  16  Law 
gLK.S.y  38;  R^.  r.  The  InhaMtatOi  of 

17  Law  Jonm.,  K.  S.,  M.C.,  1).   Even  if  there 
I  .  wwver  of  objection  by  consent,  it  will  notlM^ 
f'for  consent  cannot  confer  jurisdiction.'  '(2ia!s- 
Tt.  Wilcocl;  11  Adol.  &  HI.  Ml;  Jaemtot  r. 
^1$  5  Mee.  &  W.  165).    It  18  cm^Am,  that  the 
;'Df  the  justices  having  jurisdiction  over  the  snh- 
^■niatter,  is,  whether  they  had  the  power  to  enter 
D  the  inquiry;  relying  on  the  authority  of  Reg.  v. 
The.    On  reference  to  that  case,  however,  the  distinc- 
appcars  to  lie,  that  the  justices  had  jurisdiction, 
i  the  ilcfendant  dissented;   and  that  Imviiig  80 
,  but  acted  in  direct  opposition  to  such  dissent.  It 
*'%xAy  be  concluded  trutt  he  intended  to  withdraw 
'  "  lit.   Th«  cases  of  JSty.  t.  Walker,9.iiA  Reg.  v. 
'Hotted  tn  the  other  lide, deariv  ifi^in- 
^'  Thd  ar*  WM  tfti  dpfiffldrtite' V  a%?itoan, 
i'7  &  8  Vict.  c.  101,  for  an  order  ontheaTleped 
fkther  of  her  bastard  child,  when  an  objec- 
fraised,  that  a  prior  order  had  been  made  on  the 
tnplaint,  and  that  it  was  incumbent  on  the  ap- 
fib  shew  that  such  prior  order  had  been  quashed, 
L!(he  liierits,  to  enable  her  to  apply  again,  under  the 
-   r.  c.  10,  s,  4,  Tliis  was  founded  on  the  expresawords 
the  statutes  referred  to,  allowing  a  second  appeal  in 
ttain  ca^es.    In  the  other  case,  a  new  right  was  con- 
Bed  on  the  mnther,  in  addition  to  that  given  to  the 
bdians  under  the  2  &  3  Vict.  c.  85.    The  effect  of  a 

' —  ■ — '. — >—  iii.  — ,-1.  

*  TbeS  ac9  Vict.  fr.'|«,'ii*8; enacts,  that,  •^'ttnttW of 
pnch  appeal  bffore  any  court  of  quarter  aesBiona,  tbejusticea 
Mca  as*embleil,  or  thi-  recorder,  (as  the  caseioaf  be),  shalJ 
|F  the  evidence  of  the  said  mother,  and  auch  other  evidence 
fite  may  produce,  and  any  evidence  teodered  on  behalf  of 
l^ellant,  and  proci;^  to  hear  and  detennine  the  said  ap- 
li^  other  >*wfjrtf^m^to.l|wi  ))iit^^ 

,  ao  »iqiMlea  w^fSuKt  vuev  tbe  emdciQce  of  tfie 
rihall  have  been  corroborated,  ioeome  material  puti;-, 
'  other  testimony,  to  ttie  satisfaction  of  the  said' Ijb^Mii 
ubKiaaoi  membled,  or  the  said  rocorder.'" 
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I  the  mother  to  the  ciuarter  session,--.      I      l  iii  il       '  v. 
Tenant  (2  Ld.  Raym.  142.1)  and  /.'■..(  v.  Ji.a'h,  (0  Adul. 

I  l';il.3-i;i),1  The  court  of  quarter  sessions  ouglit  to 
have  (juashed  the  order,  on  the  ground  of  the  want  of 
jurisdiction,  instead  of  which  they  held  it  waired ;  for 
this  could  not  be.  In  Smith  t.  Spatrm  (16  Law  Jontn., 
N.  S.,  Q.  3.,  139]  the  Coaxt  b^»  that  where  an  arbi- 
trator liad,  without  any  anthorlty  under  the  suhnis- 
sioo,  examined  the  parties  to  the  reference,  hut  Oie 
party  objectit^  nevertheless  proceeded  to  examine  the 
opposite  party,  such  objection  was  not  waived.  Then  as 
to  the  second  point.  This  depends  on  the  words  of  the 
0th  section  of  the  8  &  H  Vict.  c.  10,  which  enacts,  that, 
on  the  trial  of  any  !-uch  appeal  &c.,  the  justices  shall 
hear  the  evidence  &c.  It  is  considered,  therefore,  that, 
under  these  words,  the  MS.-ions  are  bound  to  hear  the 
evidenco  de  novo:  it  never  could  has-e  been  the  inten- 
tion of  the  Legislature  to  dejirive  the  appellant  of  the 
riebt  of  being  heard  before  umking  an  order.  {^Erlc^  J. 
—-The  woman  is  admissible  as  a  witnees.^  The  sectioa 
not  only  providea  for  the  evidence  being  admisuble^ 
but  states  that  the  ifJiBtrrnii  shallinot  con&m  the  order 
ao  appealed  agunsL  )pa|M9  the  evidence  of  the  said 
mother  shall  nave  been  gmtobogaied  in  some  material 
particular.  Under  the4&:i  WlU.  4,c.70,  s.  72,  where 
the  order  of  sessions  omitted  to  state  that  the  evidence 
of  the  niuttiev  had  been  corroborated  in  some  material 
particular,  it  was  held  bad.  {Reg.  y.Rcad,  9  Adol.  & 
El|.  619).  This,  it  is  submitted,  fully  supports  that 
objection.  [^Erle^S. — No  doubt  tliat  is  su,  if  evidence 
be  tendered,  and  the  justices  refuse  to  luai-  it.  If  no 
evidence  is  re(|iiired  of  the  facts,  by  reason  of  admis- 
sion, llir  ere-e  u  inilil  rebenible  that  of  other  trials.  When 
the  justices  determined  the  point  of  jurisdiction,  and 
t]w  scHMlUn^  '«a»  ap  forther  objection,  the 

OMa^pwi  comtmM^  4  racoursje.l      Our.  adv.  vuU, 
,'%m  a  subsequent  day  (Feb.  £<E;  judgment  was  deli- 
Tteedby 

WioHniAji,  Jp,  (for  Ebue,  J0>  ^  follows A  certio- 
rari to  remove  an  qrder  in  bastardy  made  at  a  petty 
searioDs,  and  an  ord^r  confirming  it  on  appeal  made  at 
the  quartet  aeBsfoni^  was  moved  for,  on  the  ground  that 
the  question  of  paternity  had  been  decided  upon  the 
merits,  against  the  woman,  by  a  petty  sessions  in  Ox- 
ford, before  she  apjilied  to  the  petty  sessions  in  i^uestion, 
and  that  such  decision  was  final,  and  ousted  the  jurisdic- 
tion of  the  second  petty  sessions  and  of  the  quarter  ses- 
sions. But  I  am  of  opinion  that  this  ground  cannot  be 
sustained.  When  the  second  pett^  sessions  received  the 
appUciitin  <^yt,^oman  resident  within  their  division, 
tfiey  Tran  a  tlnbunal  having  jurisdiction  oyer  the  qoes- 
tien.  A  former  decision  upon  the  merits,  in  favour  of 
the  putative  father,  was  an  answer  to  the  ^plicaiioi^^ 
provided  it  was  made  out  by  evidence.  This  evidoice 
the  petty  sessions  were  bound  to  bear  and  decide  oiy 
It  IS  clear  that  they  had  jurisdiction  to  dismiss  the  ap- 
plication, if  the  answer  was  proved:  it  follows,  that 
they  had  jurisdiction  to  grant  the  application  and 
mate  the  order,  if  the  proof,  in  their  estimation,  failed. 
At  the  quarter  sessions  the  same  principle  applies.  The 
appeal,  on  this  ground,  called  on  the  curt  of  appeal  to 
inquire  into  it.  The  appellant  claimed  the  exercise  of 
their  appellate  jurisdiction  to  quash  the  order,  on  ^iroof 
of  this  ground;  and  if  the  quarter  sessions  have  juris- 
diction to  tiT  the  fact  Uio.  decttS^,  In  fitvour  of  t^i 
appellant,  50  nave  they  tif  '^^^e  agfunst  him;  and  fb^. 
coirectneas  of  a  decision,  either  in  respect  of  law  ^ 
laet,  6f  a  question  properly  brought  before  them,  is  ndE' 
to  be  reviewed  upon  removal  of  their  order  by  certio- 
rari.   The  oT^6ctiOTi,  that  the  woman  wa^^  not  examined 


before  the 


was  disposed  of  ^od  the 
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nrmKOs  in  banc  APtEn  miNm;  terw. 

Vbi^  V  CoffA.—JPa.,  10      i  4  find  June  25.'  ]  ^ 

fn  wt  Aaio»for.Br^MsK  i^J^fremmt  to  gtwa  a  Zdwp, 

m  M  wu  mhrndf  hga^^^m  JSnd  Pi  m )eertai9t> 

)£mhv  if  Reotm  iif  Um  Bomin^iK^.t^ the  *a4d  S.  ff^ 

-0iarUriji;  tbemid  LeOta  to.  ammene*  on-4(a^  if  !^e, 
i^^famdant  tonU  tkm  tm^f  make-.tmi  cmte.  ikt. 
mm*t  or  w  torn  «•  fA«,£q/!md(irt,  dUw/t^  -ie  i»  « iSh- 
tmahniojamiUthe.Mmi  ii«iw>rfyMmtt9fi0tmm)9i 
jfrMi  tAd  Ommi«mmhk    the  T«rm,  «r  M  J^mmm- 
vdnff  given,  wMoi  lAoMW  Jxit  A«9VM»7  ..«h7  «(  «n» 
^eedthat  fA«  PlaitOife&uId  pay  down  (o  <A«  i>«- 
jmdautt  on  Pom^^fm  Mw.  MHforei  to  him  of  the 
»aid  Parmt  theStm  <xf  fiOOt.,  at  a  Bonut  or  Premium 
forthe»aidLetUe~'ao  fo  i€pktn^'  TheComaiken 
^lU^  mfUMt  PtoikiMe,^iHi9aoerf^ 
iPoMMMMT  to  iUi^tmimS^-widtkike.:^rm»ma\-amd 
M  mmk  DtMmlfWj  Pt^meiltrifA«.^iamif^tfttIh- 
fendant  of  250;.,  m  part  Pigment  of  the  $aid  fiO^,- 
mmd  itfUr  etmhff  *^  9,reuf»iiUe  Tim/fr gi>mtmff 
Ue  poem  lad  ekipttdt  and  tjkat  tike  D^mda^  wu  •« 

tmigmifar&wh  timt  a»  jStfmdqi^  didmet  wv*. 
»omgrom  to  thePlMMt^mf  Xttaetf,  TUjeeimd 
Cmtt  torn  far  MmMMmdraoemdi  Piemtfift^* 
..NmtMtmptit;  aSr^,  *o  tJuftrit        ff  TVavarif 

of  the  Payment  of  the  6WH,i,/mrthk^  to  the  eame. 

.  tie  Item;  andtffihb/,  0ih$  tqmti  Comf,  a  TVmw-w 
■fiat  a  reoMMfrJ^  Ime  2a<<  elapeedi'^ff^,  th«* 
Jhot^the£eei(al  f4«C%MMMp|c«Mi«iM4/«l«^^m^ 

•  Power  to  grant      teem,  jtet,  m..  lAe  R^atfU  ehetoed 
^  fuehPower  to  iemtk*fi^fp9f»dBm^trwpit^  ofS.M^ 
Ciu  0rmdfaeteGaeem*^iruiO9r*dl0  proqf4hmtth4 
>  ■gqwfrwK  Qiiminim  agimft  £,B, /ud  im- 

atdetU  ■  .         -  ■„  -„         ■!  ,i 

ffcmiliftt  />r  hiImI  iA^  iwu  «im  <•  At  jimn*  that 

Quttrc,  HA«tJl«r     P^QOMMf     fhe  Bmus  ma  Q^OoMdi- 
.  Hoa  precedent  to  the  gra/Umg^  the  Leaeef 
.  Hum  cue  is  faSiy  fetated'  In  the  jadmnfiint  of  th« 
Coort*  wkiefa -waa  flRBrtrirds  dc^Tcrea^  Itwaaaigiwd 
Saihe  SitlingBa^  Hikry  Tern  la^  V 
ZMlanA  iTanlaBr,  fpTtha  pUiBtiff]  and 
.Snonm^  feriUie  defendaat. 

Tke  foUowtng  dittho(Ui«  weM  oltad  j— rPordMi  v. 
CoU,  (1  W.  Sawid.  U9  h)|  Stialbmiilm  r.  Oimer,<lS 
Kee.  &  W.  77);  Mmt  r,sm,  <4'Saati  U9);  iedbettet 
T»  iSMb  (4  Biflc;  eU}]  .uoAmamrietw.  <«.lftM. 

fcw,ee4)rT-      '   ar.*rfifc«rffc- . 

'•rMM  26.^^Bnuar^  J.^-  uqw  delimeed  judgmeUbm-i 
TUicatewai  «i|riu^ia.&tt  abamoa  «f  the  Ijoiid.  Chief 
Jiuttee,  Mote  tax  Btethtn  UtaOe^  €i)eMnell,..Wilt 
Bams,  and  nyailt  It  waftttniaatioa  of  aarnnip^  Th« 
jlAintiff,.  in.  the  fint  count  «f  jthfl'^4eoUrat«Qn>  ,com? 
I^aiaed  «f  tha  hwyh  of  aa-  flgimil«nt,.'irhicti  waa  ifi 
tlvkfoUoirtng  |enw  t-^**  2Mfa  JuK,  aSM.  Betwcfls 
Cairiatnaa  WiUitm  .CoUfc^  ibaKtfttodamy.  *'f>S  m 


the  Dthar-pHt;  magfBithaiiiaW.girimM  liliM^ 
rColbdid,  aa  thi».a6tb.jir.Al)Nl  jwtaat 
admied  aad  bdaevea^  j«nl}y  aftjitfMMlnnVMil 
to»JaaB6  grwitai]  byi^BnmufaW*»yiai»^aw 
Banaaondi.tiie/'yiHiiigNC*  i  >»Ai  rfr<iiiiliKu jwii>j^.l 

enkriag'thiawmmirtfetiw  pmwPite  MpfrtiHtfifc 
imareiuitakifli  tBfliMaaM  IMM^  ^niiimf' r 

irh«Nai.'thei«ild  CMMM.WiUMm^f^ 
to.ar»M..ll  kaaev^CL.tbftrnudlGNM.ItP- 

S^feanb«priiUU4(  ttithftuiaivftjwt*  wjl;a|  

tenaaKaa-tiM  aaaa*;ftm  •'^qhMftLjQrlNiU^lVlil.J 
Sanradi  iiiattnnimd  ih«  yaovt^tTiH^^dti^-m^J. 
jfottban^  M  contitM-ftf  i^OffitMi.  s(M.««iP- 
mbM^'ia  tlM  nUb  hatftawrtiwartjto^^-g 
tion  ofiBdMlui  Ho<A.3>ik,U  l4MS»f9n.| 
bdtwfc]|h«.iaU  QiHilMh?-  , 
«MbU  JahMtAM<Wl%h4  Mm  1 
maa  WiUiam-.0(%.>jM  ^mW-Md  t-^^ 

and'laiidtiiav««ptiih0«i>tiUMj^ 

tiiDb«Ty.aata^'ii4v<MiinBM  jfoirl.i«i 
ihe-aaid^Ieaw^toutkto  aiiA' SUMiiri  fli 
a»«3Bcqi(ad,At>,ibe  TMf-tecreBl  * 
4eduotcoo%:  oflcMntisg  Jai4jtt>K»  ■ 
thuitfd  lMyiKuaintd''i0  trie  g 
iflmaat^  t*i  a«iQ»«BQfti  om  tiMi.i 
JSM^if JJbatAaidJ  CbB»b|i^,W«U»ia 
make  and  «»«atft^,j|MMtoi»^'M<>ilP»«^t 

Onartaaa  WUliMB  GdBa  

gvant^tita  MDtaJj  j4jutM-i« 
andi>  belvaini  Ite  .aaid.  ^t^xm 


^hall  eamowftCAAMM  4h«  «QlPW?iwm^^j^^ 
OS  «b  poMaaii«i(l>««ti«i««%^^^l^  '^4^^ 

Wikiit.:ahaahaJ^..I>4jrjinah  ^Mrtto.i^tP^ 
TiM^fo^Aild,jMHnt4.b9btl)^'«^:l?^ 
SatmmlMmmoidi'l^tljojtpffr;  wn^i 
lataa^  BQ  tftiha  g>aot»d,4Pdi  awytjW  »  TO" 
cantMn4h^Mn«i»b^e,UkflA9^44n^^ 
dUioaA^aad  a«reMn«it«M  MeAap^lf^mwi 
taitfiaaaHfiwpel  SatBinwd  imHtiWi 
Umw  «o|reDaiito«nd  A8re6nie«|9MI^,^ 
the..eim«ia ,flf ,tha ywwitiy>  Af>{«ftu] 
agreed,  by.ai»di-iirfw«»,;tfi«wMy*nMft^ . .  , 
^.  tha  said  .Cl»rii£«M.W^^C9lKMi 

nMeOnraUain  <;:0U»»f>ni(»PnMOP 

ezDa|>t  the  mm  cQtMoa  aaft^lfprn* 
alioHH  w|*einiiv»fi)r  th«.8|M4:lfa 
aad  aeoe^d  aa  nlbnaaid  ^„wd 


QoaDterpart  tbtHwC 

of  Ul*  ,fa>n  0 


iliveied    the  fduotiff  uader  ^ ' 


that,  on  ncbpoaKeiiftn  bf  ii^  aa  dffiri 
paid  to  the  deAffdant  the  Bwn.^i50L  in 
of  tha  said  mm     60«.*^iWW»i  to^w 


Mb-flinntivg  .f^  (be 

Tte  idaflmdMtti.pkMM»imiW 
toijUM.fint,«oHoVM.jUiA^I 
a«tc«pi4h«.;  le«M»  :]i)tirdbr»>l 
pUstUTibaf '0(1^  IwU-WK 
UHBaid.«»aj9f.MP4»-f9iv; 
Mi  able    ffiwit  ,tf«B  Jewtj 
•Ue  iivM  m  gnatwg-iifM 
Ibundiallth^  ^W 
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on  the  return  of  the  exigenLif  in  term,  and  if  not,  on 
the  qoarto  die  post;  for,  {n  Tt^lor  t.  W'atera,  (2  B.  & 
C.  3S3),  the  exigent  was  retimiable  on  the  17th  May, 
and  the  allocatur  bore  teste  on  the  20th  May,  the 
qnartua  dies  post ;  and  oipon  reference  to  the  almanack 
ror  the  year  in  which  tiiat  case  was  decided,  it  will  be 
found  that  the  20th  May  was  the  last  day  of  term. 
^  PFiUiam,  J. — In  the  form  giren  in  Tidd*8  Practice, 
of  an  allocatur  exigent,  the  words  are,  "  We  command 
yon,  that,  allowing  those  ooanty  courts  at  which  C.  D. 
iras  demanded,  and  did  not  appear,  aaycu  have  this  dqy 
nimmedto  m,"  SjeA 

Feb  Curiam, — ^Tnia  objection  cannot  be  sustained. 
The  direction  by  Mr.  ^dd,  that  the  teste  should  be  on 
the  retam  of  the  exIgenL  u  In  term,  and  if  not,  on  the 
qtiarto  die  post,  is  nnaoubtedly  of  great  weight ;  but  the 
OTly  authority  before  the  Court  is  the  form  of  the  writ 
{tself.  The  qnestion,  therefore,  does  not  depend  upon  the 
statement  of  any  rule  of  jjractice,  which  might  be  mis- 
taken. The  proceedings  here  appear  to  have  been  re- 
gular, and  there  vIU  therefore  be  no  rule. — BtUe  refned. 


COURT  OF  EXCHEQUER^MiOHAELMAS  Teru. 

ibc  parte  The  Dvkb  ov  Brunswick,  tn  the  Matter  of 
Tax  SoBBm  op  V.  Cbowl.— iVov.  21. 
Amnu!h-<>»tljkat$  Mistake  ef  C^/her, 
An  Attorney  inteaded  to  tote  ettt  his  Certifieate  fo  entitle 
him  to  Practise  fnm  the  l7th  October^  1847,  to  the  15th 
Novembety  1848,  and  paid  the  Da^  aeeordinpfy,  but 
the  O^eer  bf  Mistake  drear  it  up  p>r  the  fntereal 
tween  the  I7th  Oetober,  1848,  and  the  Uth  NoveaAer, 
1849: — Held,  that  the  Attomtgf  wu  not  protected  by 
this  Oerti^oate  itt  Reepeet  o/Sueineas  done  m  1849. 
The  Duke  of  Brnnswick  had  recovered  a^inst  W. 
Crowl  for  a  libel  published  in  the  Satirist  newspaper, 
and  the  damages  remuning  unsatisfied,  obtained  a  role 
of  this  Court  enabling  him  to  proceed  gainst  the  sure- 
ties of  the  defendant,   tn  last  Hilary  Term  that  rule 
"was  discharged,  with  ewita,  which  were  accordingly 
taxed  by  the  Queen'^B  Remembrancer ;  whereupon 

Henniier  obtained  a  rule  to  set  atide  hla  certificate 
tir  reriew  the  taxation  on  the  ground  that  the  acdicitor 
■who  acted  for  the  saretiei  hh  uncertificated.  The  fiict 
was,  that  having  ceased  from  practice  for  several  years, 
he  obtained  m  1847  a  judge^i  order  for  leave  to  take  out 
his  certificate,  but  dra  sot  act  on  it  until  the  l7th  Oc- 
tober, 184B,  when  he  went  to  the  proper  officer  and  pud 
duty  on  a  certificate  for  leave  to  practise  from  the  l7th 
October,  1847,  to  the  16th  Novembw,  1848,  but  the 
tifficer  by  mistake  drew  it  up  for  the  interval  between 
17th  October,  1848,  and  the  15th  Kovember,  1840. 
Knowles  now  snewed  cause. — The  acts  of  Parliament 
bearing  on  this  question  are  the  64  Geo.  3,  c.  144,  and 
the  6  &  7  Vict.  c.  73,  s.  36,  the  former  of  which  enacts 
Hat  the  cer^ficate  of  eveiy  attorney  shall  expire  on  the 
IStit  November  In  each  year,  no  matter  at  vhat  period 
of  tiie  year  It  may  have  been  taken  out;  and  if  taken  out 
between  that  day  and  -tiie  IGtii  December  following,  it 
shall  have  relsUon  back  to  the  Ifitfa  November ;  ancTby 
the  6  &  7  Vict.  c.  73,  s.  20,  **  no  person  who  as  an  at- 
torney or  soKcItor  sh^l  sue,  prosecute,  defend,  or  caxty 
on  any  action  or  suit,  or  any  prcK«eding9  &c.,  without 
having  previonsly  obtained  a  stamped  certificate  which 
shall  nien  be  in  force,  shall  be  capable  of  maintaining 
any  action  or  suit  at  law  or  hi  equity  for  the  recovery 
of  any  foe,  reward,  or  disbursement  for  ot  in  respect  of 
any  businesa,  matter,  or  ttnn^  done  by  him  as  an  at- 
torney or  soItcHor  ea  aforesaia  whilst  he  ^all  have  been 
■withotrt  such  certificate  as  last  aforesaid."  Now,Blthonrii 
the  officer  may  have  inserted  the  wrong  year,  yet  me 
sttoruey  had  a  certificate  antfaorMng  him  to  practise  at 
file  time  when  the  TRnk  mu  donc^  and  is  therefore 
entitied  to  recelre  his  eorta. 


Pollock, C. B.— The  officer  had  no  fmrttiori 
this  certificate,  and  the  terms  of  the  sttitttmtana 

that  an  attorney  who  carries  on  legal  pnxxe^w  najt 
have  a  certificate  kJUcA  shall  then  be  in  ^sraTii;  & 
question  by  this  test ;  could  the  officer  tu  thii  ^ 
1849  grant  an  attorney  a  certificate  to  pnetiM  k  UfSI 
If  no^  how  can  the  present  certificate  be  good! 

Parke,  B. — ^AHhongh  on  the  face  of  ttui  ioatnuKat 
It  was  in  force  when  the  woi^  was  doiw,  i.e.itn»- 
fesses  to  protect  the  attorney  from  October ISt^tt 
November,  1849,  yet  BO  soon  as  the  ml  {utetrftbtCHi 
are  ascertained,  it  tnnis  out  tiiat  that  wu  qcA  id;  aad 
as  by  the  express  provisions  of  the  statute  ta  tSluxs^ 
cannot  recover  unless  he  has  a  stamped  eeififiolerioa 
is  in  force  at  the  time  of  the  practice  in  reapeetifii^ 
he  clsinis,  this  rule  must  be  made  abaolote. 

It  was  then  agreed  between  the  partiestiut  Ab  nk 
should  be  made  absolute  on  certain  terms. 


FREROGATTVE  COTTBT. 

Hatmbb  a.  Uuj^—Jufy  20  and  Js^  9: 

G.H.hrfia  SafyexoiHaed  WtV  and  7W»CWietb,aM 
fal  wuMealed,  oU  datad  praeiout  to  dt  \*Jmm% 
18S6.  Swbseqmtxlf  he  wrote  termd  dkr  GiSA, 
tiyited,  but  tmattetied,  on  Ae  same  if  fepra 
tie  fViU  and  Jlrtt  Vodititt;  ani  nlit^ft 
Mm,  ly  a  fmker  <hdieil,  dafy  extBtui,  it  r^irrd 
tahiM  mUb^Hie  fForxlry**  JfytHgOodkat^a^We, 
I  bejuoath  independent^  of  alt  oAsr&^ii 
said  ma."  2%ie  last  Oodiea  watfmdi^ 
from  the  other  Inetrvment$,  and  hoi  neeer  lea  thai 
with  them:~-Held,  thai,  the  Wori 
CodieUa n^eeqmnt in  Dote  to  the  UJemmy^VBt, 
wer9netMajfieientfy49ent^iod  ta  le  '«<$W^^|' 
Chdieit,  there  beinff  other  Papers  tamidik  *W 
woe  legally  i^plioMde. 

G.  Haynes,  the  deceased,  left  a  wTll,beariBjiifc^ 
9th  April,  1833,  duly  executed.   On  tl«lBlpp,wl 
beneath  the  attestation  claose  aod  jf 
will,  were  two  memoranda  in  the  deoeMrfi  mm^ 
writing,  and  signed  by  him,  but  not  att*ifi,lwM8 
date  respective^  the  6th  No^raber,  1833,iMth*w 
January,  1836.   Da  the  margin  of  thessnesiiewit 
further  memorandom,  in  pencil,  written  and 
the  deceased,  hnt  not  attested,  and  bearii^  a»te  » 
Ilth  December,  1839.   On  the  back  of  tlie  liit  W 
Was  a  further  memorandum,  also  written  and  aniH 
by  the  deceased,  but  not  attested,  bearing  iat«  t"** 
December,  1840:  in  the  bocG'  of  this  mfiwrinjoi 
occurred  the  expresaon,  **  at  stated  «  ^  ^'[9 
aiU.'*  And  on  the  ^-leaf  were  four  other  mesMiMS^ 
an  written  and  sign^  by  the  deceased,  but  """l^^y 
and  bearing  date  respectively  the  1st  Deceauieii  w 
the  12th  June,  1843,  the  4th  February,  im,siawe 
16th  December,  1844.    The  second  ol  these  coitiwj 
the  words,  *' J  herely  nominate  <^''^jST^* 
tnulee  and  exeeiOor  under  &it  agt  lew,        SM  W 
last  ended  with  the  words,  *a«rf(iU««rf«*¥"" 
my  Witt  bequeathed  to  her.**   Besides  the« 
the  deceased  left  a  codicil,  dxHy  executed,  and  * 
11th  March,  1847,  which  b^n  with  the  'f*^ 
this  codicil  to  nw  will  X  bejueath  to  »/  ''«",fr  "Jj 
pendentlyof  all  other  l^puM  in  ^ 
these  were  propoundea  as  the  win  and  '^'^^Jj^ 
testator,  on  behalf  of  his  widow,  in  an  a"**!*^  "Jg 
after  pleading  the  execution  of  the  will,  CwwnMi 
&c.  of  the  two  memoranda  at  the  ^""^  " 
page  of  the  will,  and  that  the  pencil  memoraiirtB  » 
the  margin  was  not  dispodtive,  and  t*". '"'^J'—jt 
signing  of  the  remaining  memoranda  on  JIj2j"^ 
on  to  allege  that  the  deceased,  when  leara^ 
the  autumn  of  1847,  placed  the  will ftftujaeMJ 
d[         sealed  up  in  an  envelope;  and  tbtt««"" 
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uket,  having  been  bronglit  to  England  in  1848,  Te- 
juned  unopened,  in  the  care  of  R.  G.,  until  the  death 
'the  deceased.  The  all^tion  then  pleaded  the  due 
xcntion  of  the  codidl  of  MaTch,1847,  and  the  finding 
locked  np  in  the  desk  of  the  deceased  at  his  death. 
Haggard  and  Jenner  opposed  the  admission  of  this 
lotion.— >The  will^  the  nrst  two  codicils,  as  being 
\\tA  before  the  present  Statute  of  Wfll&  and  the  duly 
ncnted  eodicU  of  March,  1847,  are  entiUed  to  probate; 
at  it  is  mbmitted,  that  the  words  of  reference  in  this 
lit  eodidl  are  not  suffident  to  gire  effect  to  the  Inter- 
udiate  memoranda,  which  are  not  executed.  The 
omtniction  to  be  given  to  technical  words  is  that 
rhich  they  bear  in  their  technical  sense ;  {  Wiliiiuon 
,  Adam,  1  Ves.  &  B.  422);  and  that  construction  can- 
)t  be  put  upon  the  word  "  wfff,'*  so  as  to  include  thoae 
tpers  which  were  not  executed  according  to  the  pro- 
siona  of  the  law.  (Ferraris  t.  Sert/ord,  3  Curt.  468). 
wrt  V.  Prujean  {6  Vea.  668)  is  an  authority  to  shew, 
at,  unless  there  is  a  clear  reference  to  the  papers  by 
)  properly  executed  instrument,  which  is  not  the 
e  here,  the  former  papers  are  not  entitled  to  probate. 
3ir  y.  Dodton,  Q,.  A.,  and  B.  PhUlmort^  contra. — 
.e  distinction  between  this  case  and  Ferraris  v.  Hert- 
4  ia  obvious.  There  the  instroments  attempted 
be  incorporated  were  written  on  separate  papers, 
lereaa  here  they  are  all  on  the  will  itself;  and  the 
I  of  the  words,  "nnder this will,'*  "at  another 
*t  of  my  will,"  &c^  occurring  in  these  memoranda, 
iwa  that  the  deceased  treated  all  these  aa  together 
ming  his  will.  But,  in  truth,  these  are  not  to  be 
ated  as  codicils  at  all;  they  are  merely  additions  to, 
rather  alterations  in,  the  will;  and  if  they  had  been 
de  in  the  body  of  the  will,  instead  of  at  the  end, 
ty  would,  as  a  matter  of  course,  have  been  rendered 
icUve  by  the  ^bseqnent  codicil. '  {SUtmer  v.  OgUy 
fur.  432 J.  Then,  what  difierence  can  it  make,  the 
entions  of  the  testator  being  clear,  whether  he  writes 
;se  altemtions  in  one  place  rather  than  another  of  his 

at 

Sir  H.  JniKEK  Fdbt.^ — The  allegation  which  now 
nds  for  admisrion  propounds  the  wilL  with  certun 
litlon^  or  codicils,  aa  they  are  called,  of  Mr.  G. 
lynes.  The  will  itself  purports  to  have  been  executed, 
the  presence  of  three  witnesses,  in  the  year  1839.  and 
douDt  arises  with  reject  to  tnat.  There  are,  now- 
T,  several  additions  to  this  will;  of  which  two  bear 
e  before  the  passing  of  the  present  Statute  of  Wills; 
t  consequently,  though  these  are  unattested,  they 
st  be  considered  as  forming  part  of  the  will.  But 

other  additions,  which  are  all  dated  subsequently 
I83S,  are  also  unattested,  and  these  give  rise  to  the 
•stion  before  the  Court.  77ow,  it  Is  ^uite  clear  that 
y  are  not  entitled  to  probate  propno  vigore;  and, 
refore,  if  at  all  entitled  to  prooate.  It  must  be  %y 
ms  of  some  oUier  instrtunent  giving  effect  to  them. 

are  all  writtm  on  the  same  sheet  of  paper  with 
win.  Is  there  any  dociiment»  then,  which  win  give 
ct  to  these  as  codicils  to  that  will  %  There  is  a  dulv 
euted  codicil  brought  in,  which  bears  date  the  lltn 
rch,  1847,  and  is,  consequently,  posterior  in  date  to 
the  additions  appearing  on  the  will  Itself;  and  the 
stion  is,  whether  this  paper  is  or  is  not  capable  of 
ng  effect  to  the  others;  in  other  words,  whether 

paper  renders  valid  those  instruments,  which, 
kduig  alone,  and  by  themselves,  are  nnlt  and  void. 
.11  the  circumstances  respecting  these  papers  are  set 
h  in  the  allegation,  and  they  raise  a  queutiun  of  very 
it  importance  to  the  party,  and  of  some  difficulty  at 
present  stiu^e  of  Ae  pToeeMing&  because  some  parts 
JUS  alle^^anon  are  clesily  admurihle;  so  that  tf  I 
B  of  opiiilon  that  the  additions  which  bear  date 
r  1838  were  not  parts  of  the  will,  still  that  part  of 

allegation  which  reftrs  to  the  will,  the  two  first 
itions,  and  the  codicil  of  3brcby'  1847,  would  be 


admissible,  and  the  allegation  would  not  be  rejected 
entirely,  but  would  have  to  be  reformed. 

The  codicil,  or  addition,  of  the  12th  Jtine,1843,  [the 
Court  read  the  words  ah  eady  set  out],  w  as  pointed  out 
in  argument,  as  well  us  other  pas^a^'es  of  a  similar  im- 
port ftom  others  of  the  jiajitrs,  a?;  shewing  that  the  de- 
ceased couffldered  them  ns  parts  of  his  will.  Of  his  in- 
tention the  Court  entei'tatiui  no  doubt;  but  in  all  these 
cases  the  question  is,  not  what  the  deceased  intended, 
but  whether  he  has  jgut  his  intention  into  such  a  shape 
that  the  Conrt  can  nve  effect  to  it.  Almost  the  same 
thing  occurred  in  Liord  Her^ord*a  eaae,  in  which  the 
whole  subject  was  considered  here  and  in  the  court 
of  appeal.  The  codicil  of  1847  certainly  has  the  ef- 
fect <n  republishing  the  will ;  bat  what  is  the  will  7 
It  has  frequently  been  determined,  that  a  pajper  in- 
formally executed,  and  without  effect  by  itself,  may, 
by  the  execution  of  a  subsequent  instrument^  have 
operation;  that  has  been  so  determined  by  many  of  the 
decisions  under  the  Statute  of  Frauds.  But  here  the 
codicil  republishes  the  will ;  and  can  I  take  anything  as 
the  will,  except  the  will  pre^rly  so  called,  and  the  two 
first  additions!  These  constituted  the  wholeof  the  will. 
Can  I  put  that  interpretation  upon  the  word  that  a 
p^MT  fa  entitled  to  he  described  aa  a  codicil  which  is 
not  a  codietl,  and  can  I  undentand  the  same  tmn  to 
give  effect  to  a  Iwal  instniment,  and  to  one  which  is 
not  l^;al  ?  I  think  those  cases  which  were  referred  to 
respecting  legitimate  and  ill^timate  children,  under 
the  desoiption  of  the  word  **  children,"  are  applicable 
to  the  present  case ;  and  I  cannot  consider  these  addi- 
tions as  part  of  the  will  of  the  deceased^  legally  and 
technically  speaking.  I  cannot  see  any  distinction  be- 
tween this  case  and  that  of  Lord  Sert/ord^  though,  in 
this  case,  the  additions  are  alL  as  I  nave  said,  on  the 
same  paper;  and,  however  much  I  may  regret  that  the 
Court  cannot  give  effiect  to  the_  intentions  of  the  de- 
ceased, I  must  direct  this  allegation  to  be  reformed,  by 
striking  out  all  the  articles  wmch  refer  to  the  additions 
later  in  date  than  1838. 

Am.  9. — The  Court,  on  petition  of  both  parti^  re- 
jectea  the  all^tion.  Admuustration  was  then  decreed 
on  consent^  with  the  will  and  tliree  codicUs  annexed. 


COURT  OF  ADMIRALTY. 

Tas  BoKAPAnB^— iZJisok  4, 

T»  a  Buttomry  Gate,  where  A0  Pleadinga  and  Evidmea 
are  to  far  defective,  that  the  Court  auuut  pronounm 


lidity  or  ItmaHditjf  of  tie  £(mm^  and  tilt 
7i-antaetimii  intomeStt^eetttutpietouSfitwilldirecC 
further  Evidence  to  be  prodlKed, /br  to  mhs  Satit' 
faelkm. 

This  was  a  case  of  bottomry.  In  wUch  the  bond  was 
riven  upon  the  ship,  &eigh^  and  caigo;  the  ship  was 
Swedish,  of  fifty -two  tons  burthen-  and  the  cargo  Bri- 
tish. The  circumstances  set  forth  m  tlie  act  on  petition 
were,  that  the  ship  sailed  from  Gottenbn^h,  in  Sweden, 
on  the  13th  November,  1848,  with  a  cargo  of  iron  and 
deals,  bound  for  Hull,  in  this  oountiy;  and  on  the  2l8t 
e^oerienoed  sudi  heavy  weather^  that  her  oargo  shifted^ 
and  she  became  leaky,  aud  with  difficulW  got  into 
Ronsso  Bay,  in  Sweden;  and  on  the  3rd  I^cember 
ehe  went  to  Stromstad,  in  Sweden,  when  it  was  dis- 
covered that  she  had  sustidned  so  much  damage  in  her 
hull  and  rigging,  thai  it  became  neoeanry  to  repair  and 
refit  her,  and  her  cargo  was  accordingly  discharged,  and 
she  went  into  dock.  The  master  wenty'immediatdy 
upon  the  ship  getting  to  Stnmutad.  over  to  hia  owners 
a  ^stance  <n  sixty  mile^  and  in  the  same  proviooe  cc 
Sweden,  to  obtun  their  instructions,  and  fbnds  for  the 
repair  <»  the  ship  and  m^tenanoe  td  his  crew.  Tlie 
ownos  told  libn  they  could  not  8U|rply  the  ftmda,  and 
that  he  must  borrow  the  money  on  Dottomry  of  ship. 
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freight,  and  cargo.  In  pnnuance  of  which  directions, 
the  muter,  hariog  no  personal  credit,  applied  to  a 
pmoB  named  Toreiu  who  i^reed  to  adTanee  toe  sum  of 
3901.  Ifit.  1  Id.  upon  bottomi^,  and  the  bond  was  aoeord- 
inglr  executed  on  the  26th  Harch,1849,  for  that  amount, 
at  the  rate  of  161.  per  cent.  That  the  ship  sailed  on  tlw 
SOth  March,  and  amved  at  Hull  on  the  7ih  April.  And, 
lastly,  that,  by  the  law  of  Swedra,  a  bottomry  htmd 
taken  up  in  the  same  province  of  toe  same  countrr  as 
that  in  which  the  owners  of  the  ressel  hypothecated  re- 
^de,  with  their  consent  and  at  their  request,  themselves 
heiiw  unable  or  unwilling  to  advance  tin  requisite  funds, 
is  vaud  and  l»al.  The  answer  on  the  part  of  th  e  owners 
of  the  cargo  all^;ed  that  the  bond  was  not  valid  by  the 
law  of  Sweden,  so  &r  as  respected  the  caigo :  that  the 
bond  was  in  reality  given  to  secure  a  former  debt  of  the 
owners  of  the  ship ;  and  that  th«  cargo  was  the  property 
of  British  subjects.  The  reply  demed  that  the  Ixma 
was  g^Ten  to  seeim  such  former  debt,  and  submitted 
that  the  bond  was  not  affected  by  the  oreamstanoe  Uiat 
the  cai;go  was  the  property  of  British  subjects. 

J%Rfwrand  2ki0,f<cv  the  bondholder. — ^fsstie  Is  faVen 
upon  the  law  of  Sweden,  and  the  averment  that  the 
hond  was  given  as  a  security  for  ^  former  debt  of  the 
owners  of  the  riiip.  The  first  is  disposed  of  by  the  evi- 
dence of  persons  skilled  in  that  law,  and  the  second  Is 
disproved  by  the  evidence  of  the  owners.  [Dr.  Luthtng- 
tcn. — I  very  much  doubt  if  I  have  anything  to  do  with 
the  law  of  Sweden.  If  I  am  to  enter  into  that  question, 
then  I  shall  have,  in  almost  every  case  of  bottomry,  to 
Bee  what  the  law  of  the  country,  where  the  bond  was 
g^ven,  may  happen  to  be.]  If  a  case  of  fraud  was  in- 
tended to  be  set  up,  it  should  have  been  put  in  plea  by 
express  Allegation,  that  the  cargo  was  sacrificed  by  Uie 
owners  of  the  ship  and  their  master.  And  if  the  argu- 
ment on  the  other  side  b^  that  the  master  ought  to  have 
transhipped  the  cargo,'  they  must  shew,  first,  that  It  was 
in  his  power;  an^  secondly,  that  he  was  under  an 
oUigation  so  to  do:  but  the  ease  Ilfdls  In  both  these 
respects.  lior  is  U  shewn  that  the  master  coald  have 
applied  to  the  consignees  of  the  cargo.  If  it  be  sur- 
gested  that  he  ought  to  hare  sold  the  ship,  it  is  a  weu- 
Known  rale  that  the  master  is  justified  m  resortioff  to 
this  last  measure  only  in  cases  ofgreat  necessity,  f'ntey 
died  La  Ytebel  (1  Dods.  273)  and  The  Trident  {l  w. 
Bob.  29)  as  authorities  that  the  Blaster  has  a  right  to 
hypothecate  the  shij[)  and  cargo,  though  lying  in  the 
same  country  in  which  the  owners  reside,  the  validity 
«f  the  bond  depending  upon  the  necesstty  of  the  casejj 
Even  BUmoAng  the  master  misa^mpriated  part  of  the 
money,  tne  lender,  if  he  did  not  partidpate  in  the 

failt,  cannot  be  affected  by  the  master's  miscondnct. 
21leJan«,lI>ods.461). 


I  ship 

the  10th  April  last;  three  defaults  have  been  Rranted, 
(the  fourth  not  having  been  prayed  until  to-day)^  as 
agiunst  the  ship.  The  present  question  is,  whether  the 
bond  be  valid  or  not  as  against  the  cargo.  On  the  face 
of  the  bond  itself,  it  ma^  very  well  be  doubted  whether 
It  is  not  bad  even  agauut  the  ship  and  freight,  much 
more  aninst  the  cargo,  for  it  is  totally  ulent  as  to  the 
assen'tiiu  reqnirite  ofaea  risk.  The  form  of  the  instru- 
ment is  not  Important,  but  sea  tlak  is  absolutely  neces- 
sary. Here  the  master  binds  Idmself  only,  and  lie  is  to 
My  so  many  dan,  not  after  the  aMp's,  but  his  own, 
m/*  arriTOL  If  the  ship  had  been  iMt,  and  he  had 
been  saved,  the  lender  could  have  recovered  upon  a 
bond  worded  like  this:  he  binds  his  own  person  and  his 
property,  which  is  very  different  from  oinding  ship, 
might,  and  carf^o.  [Dr.  ZtuhtngtoK, — Is  not  that  mere 
surplusage,  and  is  not  the  real  security  that  of  the  ship?  j 
Till  the  case  of  The  Gratitudine  (3  Rob.  240)  it  was 
doubtful  whether  the  maatw  could,  nndw  any  dicum- 


stances,  hypothecate  the  cargo;  now  cadt  am  dqita^ 
upon  its  own  circnmatanees;  and  in  evoTcwMiiiD- 
<^le  is  dear,  that  he  cannot  hnotheesttinAMkMB* 
mnnieating,  when  possibly  wth  tbe  onm  i  fti 
property.   Here  the  damage  was  doae  in  DmoAb, 
and  the  money  was  not  borrowed  till  Batdi;  Wcsdl 
have  written  to  England  over  and  over  agun  te  tbt  is- 
tervaL   Agdn,  he  took  no  means  to  pmcsietlMMMj 
on  the  lowest  termst  but  applied  at  ooee  lodie  kife; 
nor  did  he  attempt  to  raise  tbe  meBe^ODtbeA^isd 
freight.   There  is  no  cMutat  of  the  extott  of  it/ia, 
whether  they  eeSt  61.  or  ftOOL,  aad  then  sn  Am  iffi- 
davita  that  the  ^pdiasBeTCrbesaseiwiKd.  [HUk- 
i$tgton. — I  cannot  receive  thmi;  why  did  joasotn 
that  issue  in  the'j^eadiBRst}  WawmistSMnd 
thefiiat;  but,  ihdependei^  of  tbat,fheflaBlMitftbi 
master  has  bsMk  SM^  tlMtithe  bond,  at  IsirtMHMt 
th«  «BiM,  ounot  be  MasiMd.eBWiteofl;  itt  lb 
rales  Md  down  in  lU  Qmfiladjaw  f8Itol>.aw)«tBi 
Z^ac&fWu^(3W.Boh.320).  71u3md,Mm 
the  other  ndoi  #as  a  Very  peculiar  esse.  (Tbr  A> 
dted  3ltifto»  V.  STutmtoh,  (2  AdoL  It  £B.  8U).] 

Dr,  LusBumDOvl-^'KfaiB  case  has  tesn  iimI  sarfl 
fKUaily  cutductBd,  and  tfie  Court  is  hIMf*!**''' 
of  theneauof  ddng  Ustketotheprticfc  IbM^ 
issue  which  I  find  in  tbe  act  onpetifieaknMMl 
a  vermat,  ihat  the  bend  was,  in  laalitj,  pm  (aotai 
afcnnef  debtof.  tha  ownan  <tf  tho  ^p;  laiif  tU 
objectwn  hod  been  aappoatod  by  avidMc^tesMU 
be  no  dOubt  tint.the  bmi,  ao  &r  as  it  iM(kf 
€Arge,  wtmld  be  invalid.  Witit  laspeet  tSdM^ 
tioas,  hMfevei',  the  eaBB:haa  been  variiriMV 

Caifonl  1^  the  oeoiMl  ooainst  ihs  Im^mW 
nts  have  been  raised;  bnt  then  ii  wmmfifmm 
uglrt  fifpwatd  agabHt  tfaa  Ixnid,  »naiil««tt> 
angle.  aTeristiA  to-wUdi  I  have  sheidjrMwi 
Wah  cagaid  to  thsss  objeatien^  itifsitHrsMM 
at  nrwNit  definitiTeiy  tddkpeee  of  tha^iMifcI« 
inUinad,tO!tfaink  1^  vony  of  tkmaul**? 
easily  diapoaed  of  by  ttv  Court.  ThmknWaAai 
affidarittrintEodnosdlntfr  tliis  caoa  sststhaMMM 

oonditionoftheahip.  Ithasbeeniefrawwr* 
Was  a  avr  rfiip,  and  tiiat  she  undftwat  sa^ra 
whatevef* .,  Unfortonataly,  howevar,  as  " 
this  effect  is  to  be  found  m  the  plesdingn  •"■''^ 
tcary  to  aU  the  prioc^ea  of  jesttoe,  thai  A*  Can 
should  reesin  affidarka  as  t*  tin  mtd  inftew  *** 
in  the  wiide  ehse»  •tiithoat'  the  <Ahti  yarty  basg 
wanasd<bat  sndianaBBew«aildbeiaiRd,«sBnva 
opportuity  of  Aontnulietiw  the  &cL  pmm 
affidavits  nlative  to  the  aoittee.  ■Invw^""?' 
tosay  Iwill  discard  liwnvycauidsntiMiilMa^ 
affidavits,  but  I  wiU  luA  Usowd  a  drDonrisDOt^ 
occurred  to  the  Court  opoB  a  paraaalaf  the  set  CO  pn* 

tion,  and  the  bond  itself  Tl^  is  a  Svsdiih 
no  larger  burthen  than  fifty-two  tons;  7»*'™*'t 
taken,  on  behalf  of  the  ship,  fre^t,  and  ewjo, 
amount  of  390/.   I  do  not  talte  upon  mjm  ^JV  ™ 
is  tl»e  valne  of  a  Swediidi  ship  (rf  that  fwrt^fi,"? 
taking  what  !s  nsually*evalM  of  a  Brit» 
pears  to  me  to  be  an  enormous  mm  fom  Pg*^ 
borrowed  under  this  bond,  for  repain  ''l'"?^ 
to  have  been  done.  Upon  tiiis  pooad  the  Ujsj^ 
justified  in  entertainhu  «  my  serioos  iwht  m  »  » 
case,  and  I  wiU  notaidae  U  tiU  that  i^^^ 
moved.  I  shaU  direct,  theidbi^tiiat  the  seconbiw 

vouchers,  irith  ajfidavita  aa  toUwir  conactua^  au^ 
brought  Into  tbe  registry  befiw  I  p»eead 

with  the  case.  ,   

Dr.  LcsmsoTOK  subse^nenUy  din»tw*  'f^Z 
to  issue,  the  vessel  BtHl'Iying  under  urrtA 
ascertain  the  value  of  the  ah^  aiulfliesmon«w 
paira  which  bad  been  done. 
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OOVRT  OF  CHAilCERY. 

£b  jwte  Sa^tuebsost,  in  re  The  Ntmru  op  BTmLiwa 
JoiNT-STOC?  Bankiko  Cosipast.— iVl>B.  7. 

J)4»f-:<toat  CmpqaMa  Wwdtng-up  Amendment .  Act, 
IQ^—XfoticiqfMoticn/orreiearviff—Timc. 

J^miodmlkim  nwmA  a  Notice «f  Motion  Jbr  a  rtmear- 

dxhr»  made  umkr  <he<fymt-eto^  Gmpaniet  WM- 
f4np^Ait,lB4a,Mu^d€rthelat$erAct^ 
■  7&ia  vas  an  appeal  Aom  the  ordor  cf  KnigU  'BniM, 
ir<^C^  Mported  snto,  p.  740. 

JSnrmi  and  i9wiibM,  for  ^  appML 
i^JkKUtJlmmllt  ttfOkm,  iib>otM  to  the  ippcil  betw 
UmMf  aathegnniM  'UiafeiiM^thaathmwiKka'haa 
ea^Miy  afttt  the  OTfcr '  aniMhil  from  baA  bacn-  made, 
iM»i«»<h«Botice:  df'iBotioii  ft»-a  tehearfaw  had  bMn 
—  wai;  Mfiamn^  tA  tb«  93rd  feecUbn  of  the'  12  Or  IS 
VI«t<cvl08,  '^An  Actto  amond  the  Joiai^took  Com- 
panies Windings-up  Aot«  ]8d8,"  whereby  it  h  enaoted^ 
**  tkal  no  Botiee  of  mutton  for  a  rehearinr,  bdbre  Uie 
IrtWd  Chancellor  of  ' Great  BrlUia  or  Ireland  respee^ 
tfnly,  of  any  oidef  of  the  Mailer  of  the  RoUa  hi 
Skk^abd  or  IreUnd/  cf  any  «f  the  Vkt-ChitoceUon 
i«  Skigland,  under  the  aaid  act  or  this  aijt,'ihaU  be 
gi^aa  after  the  expiiation  of  three  weeka  after  the  order 
ooaaplained  of  flhall-'hsW  been  made."  The  dates  were 
acv  BUit  if  the  time  iielweeu  the  making  of  - the  order 
<n^''«ly)  and  -th«'|Mklng  of  tfae  aet  of  laat  aeMlon 
list  Angiist)  vaa  to  «daat,'  nan  than  the ttme  veektf 
bad  ucpiMd ;  hut  if  that-time.waa  aot  Co  flpunt,  the 
thx«a  "WMdEs  hBd  not  extnred. 

-£Mo»^md  'ir«Nttiiib.*~Tharo  waaao  time  under  th« 
avi-'of '1640  witfain<ii^ch  the  notice  of  rehearing  was 
ohllgad  to  be  gimn.  It  ie,  therefore,  only  a  fidr  oon- 
akniMloB  el-tba  lost  tKtto'bold*- that  It  oldTineam  t» 
Umit  tke  time  'fat'  appealing  fnai  orfera  made  after  the 
iiBiahift  iif  tfiat'iiiil,  iiiiil  dot  aw  to -ordera  made  under  the 
raatDOV  net.' ' '  We^anbimtf 'thatj  hirli^t  re^^iaid  to  the 
fawaaa  aet^  and-t»'theoif-oamitbncethatlhiaTeryordar 
wBathe  Mbjeefrvf 'uppeal  at  the  time  of  thepaaihig  of 
(ke'laal  aet^  tharsanbaaatida  mmkhrmuatftedtoitiaftn 
••*itw«"Mderfc"  .  •  •  ■   *  • 

lAkB-CkiAiidELsa&p-fl  find  Ibe-woda  lha  ut  so 
clear,  ^thallihBvftwgviiaHdwhanoBfodmw-ftdbtiDO- 
liwi  lii  iwa|i  offdHB  adade'DMleoptheoU  act  and  <ttden 
naiavader  tfca  n*Wi  -  There  an.  'Ordar-  maBe'  ander 
tfaeeid  act  orioce-than'thica  wfleksbeloitt  the  natioer«f 
BMitlon  for 'rehdarinj^ ;  andl  am dearly  of'opinionthat 
I  aita  pawthided'trataa  hearing  -tha'*ihoAieii.  '•'xh.ik  ^onld 
not  have  bam  the  onteiAioa  df  ibe  "Jiartieiidie' framed 
tiieTaot}  bn« nafortanatcly  there  ia'iicthing  in  the 
woi^ag  tfr'enaUa-  me  lo  {mt  aay  other  -oonitntctioii 
apantiie  act-^-Jfarioa  r^uaed,<mtk eotUi/a.  f     ■  ■• 

Siw^te  «.  Mn-ia.— Woj,  22, 
"ijlii  Suit  upon  Offer  to  Plai»t^U 
Ditnand. 


e,  tcho  had  incumbered  his  Legacy,  filed  his  BiU^ 
:  the  Lnqacj/  was  payable,  againtt  the  TrusUes  and 
ecuiors  of  the  IVill,  and  agaiml  his  own  Ineum- 
iraucers,  a/fe<iitif}  thai  the  Trustees  had  committed  a 
Breach  of  Trust  in  nut  selling  caiaiii  Property;  con- 
j^. testing  alsu  the  Chum  of  One  of  his  Incumhrancers, 
y^.fmd  praying  that  the  Property  viipht  he  secured,  that 
certain  Account:i  might  he  taken  between  {he  Plaintiff 
-  <pid-tif«i.IfCKnpritacer  whose  Claim  he  contested,  and 
'•i^lii'f'^^Wffibf*'-^  -^'^'"^^  °/  ^^'^  Accounts,  the  Le^ 

>  pay  e(e  thsts  of  we,JSmu,  77ta  Thideet 
admitted  the  Breach  of  TVtttt,  hut  stated,  that,  the  time 
far  Payment  fiir  f-y^'y  *^*w«j  fjow  arrived,  titey 
.mtm  nwiQ'  <»  p<y  rta  said  Legacy  into  QnaX.  Upon 
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Motion  now,  ike  Defendants  the  Thtstees,  catd  aU 
the  other  J^endtuitf  inlcrfstcd  under  the  Will,  thatt 
vpon  Paytnent  hy  the  Trii.^li  >:,<  into  Court  cf  the  said 

■  Jb^iey,  with  Jmteretit  at  the  Rate  of  61.  per  Cent,  per 
-  Annum  from  th€  t>ay  the  Legacy  became  ixiyabtc,  and 
the  Ootts  cfthe  Suit  up  to  and  including  the  Motion, 
the  Suit  mMht  be  dismissed  'w  against  the  JJefmdunts 
taotiaff~JJelJ,  .granting  the  Motion,  that  this  Offer  of 

.  the  Ikfendatfts  was,  in  Substance,  giving  the  Plaintiff 
aU  that  he  aakedy  for  it  gate  all  that  ^  PoftibiMf 

_  wadh9«mit>ffio  the  Plaintiff  from  ik»imitmi^^ 

.ThoiiwiHUl&by.hia^iU,  dated,  the  ISth  Mi^,  1890^ 

KreaBd  deriaea.unto  hia  sons,  TI>en)as  Mills.  Williajn 
ill4.  and  Heuy  Mills,  (thneeof  the  defendaDts),  oer- 
tiun  fzeehold  pramiiai  at  Egbam,  in  SMxnssf,  upon  trual^ 
as  soon  as  convanimtly-mighfa'be  after  hia  deeeaa^ 
to .  make  sale  and  absolutely  dimoae  of  the  aud  her»< 
ditaments  for  the  moet  money  ttiat  ccwld  reasonably 
be  gotten  for  Uie  same, -and,  after  payment  aS.  the 
expenses  attenauig  snob  sale,  to  inrast  the  proceeds 
thereof  in  the  stocks  or  funds  of  the-  Bank  of  Eng- 
land, for  the  use- and  benefit  of  the  children  of  hu 
deceased  daughter,.  Mvia  Sawyfr;  and  that  the  sud 
trustees,  or  the  aurviTor  or  aurriyoa,  or  the  hdrs  and 
aaai^B  ^f  anch  survivor,  ahould  ii^veti  the  aame  ia 
their  name  or  names,  and,  aa  the  interest  or  pnpceada 
thereof  should  blBcome  do^  out  the  aame  in  tha 
purchase  of  like  atock^  or  funda,  aqd  also  fiopa  tipie  t» 
time  to  alter,  vary^  And  transpoae  sncli  stocks,  at  their 
or  his  discretioit,  so  that  the  dear  proceeds  of  .such  a»l« 
or  sales  as  afoneaid,  afier  paynwnt  of  the  expenses  at-' 
tending  the  same,  might  accumulate  until  the  youngest 
child' of  his,  the  BBid.testator*%  daughter  Maria,  who 
should  be  living 'at  his  decease^  and  vrjio  should  live  to 
attain  the  age  <a  twenty-one,  year^  s^uld  attain  thai 
age ;  upon  trust  to  pay.  over  an^  tranwer  the  said  prin-. 
eipu.  stocks  or  fuBOE^  abd  aU  accumulations  thereof, 
unto  and  equally  betveeu  all  >nd  arwy,  the  childrei^ 
or  child  of.  hia  .said  daughter  who  should  then  he  lir- 
iBg,  share  and  share  alike, provided  tji.e  aaidatocks,  with, 
the  aocumulatiooa.there<m,  should  not  exceed  ^e  sum 
of  33001.,-  but  in  case  the  said  atoelu,  with  the  acco- 
mnlations  tk«reo^  should  ei^cead  ihe  sud  sum  of 
2d00l.,  then  the  said  testator ,  diiecied  the  overpjua 
to  be  equally  divided  amongst  such  of  hia  sons  aa 
might  then.'  be  living,  share  ahd  sh^. alike;  and  he 
wpotnted  his  said  Uiree-  sons  exeeutora  of  his  .wiUL 
The  testator  died  in  the  year  1831,  leaving  the  plaiutii^ 
Joseph  Sawyer;  aud  Geoive  Tbomaa  Sawyer,  Williapx 
John  Sawyer,  uid' John  Mills  Sawyer,  (three  of  the  de- 
fendants), the  only  children  of  his  said  oaaebter,  Maijik 
Sawyer,  him  sorvirinK;  uid  also  tke-saicf  defendants 
Thomas,  'William^  and  Henry  Mills,  and  Geoi^e  aa^. 
John  lulls,  also  defenduita,  his  only  sons,  htm  sur~ 
viving.  The-  executors  duly  proved  the  will  of  tha 
testator,  and  took  iipon  themselTefe  the  tmsts  of  tha 
will,  but  did  not  sell  the  property  at  ^ham,  as  directed 
by  tb«  wUJ.  The  plfdniiff,  the  eld^t  child  of  Mari^ 
Sawyer,  attai^M)^  ")tiif  I  age  of  twenty-one  in  tlie  year 
1846,  The  youDg^toi  Maria  Sawyer's  children, at- 
tained twenty-one  on  the  S.'ith  September,  1840,  and 
theii  uimn  the  trustees  of  tlie  testator  [)aiJ  to  each  of 
the  tliree  younger  ehiltlren  of  Maria  Sawyer  their  re- 
spective one-funrth  partaof  the  sum  of  2300^.  On  the 
22nd  Marcli,  1B49,  priur  to  the  youngest  of  those  chil- 
dren attaining  twenty-one,  the  plaintiff,  Joseph  Saw-* 
yer,  the  eldest  of  >laria  Sawyer's  children,  filed  tha 
present  bill,  statiifg^tbe,mU(  .death  of  the  ssid  te^ 
tator;  that  the,  iif  ^bj^.wpI^^iE^        ^4  " 

^l^^j^^^^^umir^^  on  'ffi  ^1 
an,d'raitber,  s^u^.  tnat»  oh  the  1st  U^w^ 
the  p&unilUr  entered  iutp  an  agreement 
(XM  Uteroy  'Sat^<^,  Ibt  the  mortgage  to  ner 
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other  ainM,  the  lntcnik«f  tb«BUntiff  nador  AeviU 
of  the  HUd  teetator,  Thomu  UiUl  for  aeoarbw  to  her 
Mpayment  of  %  aam  of  27001.  ami  wtenefct  Tha  tnll 
men  elated  the  death  of  Hewjr  Svwjer  in  Oetober, 

1848,  hv  will,  and  tha.wpoiotaMDt  «f  eoumitenk 
the  ptaiatiff  made  denudantato  thepreeent  InJQ; 

that  in  March,  184S,  the  plaiiitil^  by  deed,  redtUig 
4iat  he  waa  entitled  W  one-^oiuth  part  of  the  anoeeds 
of  the  Egham  «it«te,  aali^  to  the  tnute  of  the  wlU, 
and  that  Mensy  Sawjer's  vepreeeutatiTae  claimed  to  be 
afBitable  mortgagaee  of  thi^  intareetk  aangaed  aneh 
one-fourth  part,  oy  wa^  of  mortgage,  to  one  Edward 
Qntler,  also  a  defendut  to  thu  biU,  in  oenffideeatioo  of 
IWtf.  to  aeowe  th*  Hme.  with  iotaraat.  The  biU  the* 
aUegod*  tfaateeve  parte  «f  the  Mute  and  pofito  of  the 
TjlphHtn  eetaie  had  been  loet  thnngh  the  wiliol  negfeet 
4)fUwde{endaatihth*tnutoe»Qf  the  ifeqatatoiy  l^hanM 
IfUla;  that  iuofa  tcanteee  had ,  not  MewniiUail  the 
renta  and  paefita  <tf  the  eetate,  b«t  e^pUed  than  to 
their  own  uee.  Thfl  bill  than  chaiged^that  the  wfn- 
BaotativflB  of  Mez^  Sawyer  aU^^,  tttai,  noder  the 
afoveeaid  agmement,  the  aam  of  S700^.>  with  an  anear 
of  interest,  was  «tiU  daa  frwn  the  plaintiff  to  her  estate; 
but  the  plaintiff  oha^ared  the  ooatmty^  and  chaiged 
'nrions  facts,  whezeby  it  wonld  appear  that  the  eaid 
debt  to  Mercy  Sawyer  was  paid  ofiP,  and  tiiat  her  repre- 
eentativee  were,  iq  fiwt,  inaebtei'  t»  the  plaintiff  upon 
the  balance  of  accounts:  and  that,  in  &et,  at  the  date 
of  anch  agreement  with  Mercy  &wyer,  she  waa  in- 
debted to  the  plafaitftff  en  eettun  •eoonirt^  ae  the  per- 
ammX  repnemtatirerf  AtertatM  named  Oewge  San^recv 
Oinfaa  nfared  to;  aai  ahawed^  that  wmh  ■giwnent 
oaghtto  be  de&Mred  up  t»  be  eaaeelled,  «r «he  atand 
■e  a  aemirity  fm  wM,  npon  ti&hig  aeooontB  of 
Gaoige  Sawyer^  estate^  shoidd  befewd  dne  ftaat  the 
dbiMiff.  The  hall  Bx^ed  that  the  tnsta  of  the  will  of 
Shomaa  liilkBiiightb»eHiied«t»«xeentMa,  &Q.}  that 
the  Court  Might  Man  that  the  sale  af  the  estate 
ought  to  iiaM  t»hm^iaoe  at  the  end  ef^yeac^  frau  the 
teiiator's  dtalh,  ana  .  the  proeeada  aecoualated,  and 
that  noi  doing  ao  waaaibBciKcb  ef  truat;  and  that  the 
tnutoea  ef  toe.wiU  might  b»  deoiaced  aaswienblafor 
angr  Iws  vfaiehiQightJwve  arisMi  Aentendk  oDuaaiea; 
psaying,  alao^  Tciy^  particubtr  iaanirifla  awl  acoannta 
t«Mhia«  the  tnut.  eetote^  and.  that  what  ahanid  be 
fimnd  due  fivo-  ua  twuteae  »if^  be  leoatnd  for  ^a 
plaintiff  aw)  the  other  {Mwhh  eatilled  thanCo.  It 
tbe»  paayad  eartaia  aoeonata  «C  thn  penonai  eiMaie 
of  Qeofga.SMrjmr,  wheee  powerwl  nynreaMlattwe  Meatrf 
Sawyer  waa;  and. that  if,  Apoa  t^ing  8idi>4iaeouata, 
it  ebonld  wpaac  that  tfa*  halwae  dM  iima  Mercy 
Sawyer  to  toa  plaintiff  on  mch  aecoaato  waa  XDore  thaa 
B»ffieia»t  to  pay  tihaflaidaoa.o£  SSMM.,  ^  jaid  agkea> 
zncBt  shoald  be  delivered  up ;  bat  that,  if  each  balanfte 
waa  not  BoffiAaent  to  the  wMe,  then  thai  iimight  be 
declared  that  theagtMaMntooght'toetaadaaa  secani^ 
onlii  fi>r  the  diSweoBe  between.  a«ch  balaaee  asd  tite 
Btid  aun  of  XOUk:  aad  npoaa  panweot  by  the  pkii^ 
to  the  repweentatBgee  of  Mweji  Sawyer  of  what  aheald 
80  be  foiutd  doe  ftan  iwH  they  ahmdd  execmte  aU  pn>> 
per.aBBigiii»Mt%  tcv.  H  |Ntay«a  accenata,  aJaov  of  what 
waa  due  to  Edward  Cutler,  aad^  npon  panaeBt  to  him 
of  what  AoaU  beiBoad  dae,  •  nleaea  by  him  «f  hia 
mortgage,  &e.  It  pwyofl  a  raoefarer  ever  tJw  K^iam 
property,  and  that  the  defeadanta  the  (ruiieas  of  Um 
will  of  Thomas  MiliamlgHt  ^y  the  coale  of  the  JiniL 
The  trustees,  by  their  aneeref,  iled  on  the  liHh.  July, 

1849,  admitted  that  they  had  not  eold  the  pivmitos.at 
Egfaam,  considering  that  an  immediato  sale  waa  unae- 
ceasary,  provided  that  they  shonld  be  leqwed,  by  a 
sale  ot  the  premtees  at  any  time  before  tna  yoaugcat  of 
the  duldreo  of  Maria  &wyer  should  attain  tw«ity- 
rae^  and  by  the  aoenmulatioae  of  the  renta  and  profits, 
to  pav  tibe  aun  of  S300L;  that  Uiey  had  in- 
veitoa  the  xe^  and  yipfiia  bomi  time  to  time  ia  the 


purchase  of  UW.  Cenaoli^  aad  thattWt  w^aj 
the  hawUtamenta  at  Eghma,  woe  an  •Mkaorfk 
for  ttie  eum  of  2300/.,-  and  tbi^  whMbir  ibid 
hemditameBts  abonld  be  aotmUyxiU  baContWItt 
September  next  (whidi  iSuj  alk^ed  me  Ibm  » 
tention}orBet,  they^voqid  on  that  dty  W  fefliiii. 
paoed.to  pay  and  diaUiho^the  laid  mtadfanimla 
and  arnmg  euoh  ef  the  ehildmia  tiiit  mi  tHMA'i 
saiddanghtM-ae  cbwdd  be  thtn  finiv.  OatkeUA 
Se|)tomh«r  hut,  the  tnutem,  eni  of  (Mifln  Ink 
paid  to  the  throe  yeuager  ehiUnn  MimBf 
their  thuae  fourths  of  the  2990^.*  and  gm  utm^thi 
plaintiff's  solicitor  that  they  vero  ^npatcdteKDw 
share,  but  that,  in  «0Bae«mee  of  it  beug  iwimiliMi 
they&ltittobfttbflirdn^to  prjilirtnurt  hIm 
the  plaintiff  eoowwtwl  to  its  being  paid  ta  Ocwifr 
gE^teet^  vbieb  ho  afoaad  to  onuent  is.  OatttiMl 
October,  J84fl,  the  daintiff  «M  airvei  with  Hlin,« 
behalf  of  all  the  de&mdanU,  oxcef>t  thedMifttt 
ward  Cutler,  of  the  foUowing  moUen  fettbeiiiSi* 
vember:— That  tlw  mid  deMantB  UManVSK 
William  MilU;  aod  Henry  Milla  do,  oo  v  btfimlb 
ISth  Kovembex  inatast.  My  into  thoBuh,  in  tbame 
and  with  the  privity  ofttte^ooonntaiit-GMwditlMi 
hfuiaumble  Court,  to  the  .omdit  of  this  osia^  tb  mi 
ofS76L  Qasbtbeiiag  OQe-iouxih  pattof  t^wn  tiBMl 
is  the  pleading  in  thia  cause  niatMaa4,  toptevi 
the  Bu  m  of  U  «tf .  4d.  caah,  b«ag  iatcwtt  thma  d  IW 
rate  of  6/.  per  oenb.  per  uuamk  twm  thiVlhCiAn 
bar,  IStf,  to  the  Uth  Nermabir  iutaiW  oiaMB 
with  the  said  mm  «f  47«1.  the  uaof 
and  thatlt  may  ba  n&n»d  tothoTaxiBgllHtvii*^ 
tatiou  to  tax  the  costs  of  theplaiotiffntf  «f  Otw 
dsfendant  Edwmd  Cntlar,  of  this  nut,  ■atojalia' 
eluding  the  ooeta  of  thin  applieatiao;  mim^km 
fandan^  Xhoims  MilK  WiUiam  UiU^  eei  iinv 
Mills  mi^  be  ofdend  to  pay  anch  oosti^  timtmvt 
the  said  plaintiff  and  the  aaid  defeiidaat£4a»4<M* 
acQordiii^y ;  and  that,  npon  such  pomt  iiM  M 
Bank,  and  such  payment  of  thexoaUott^wiyhi^ 
tiff  and  the  said  ^fandaait  Edward  CittletudM 
being  made,  the  plaintiff^  biU  iathi«euMmr»v 
missed  out  of  thia  boBenrabls  court  asinisdtMW 
de£endants  Thomas  MiUa,  Henry  Milh^T^ 
Willuia  Hills,  the  t»4n^  of  ThonwifdHfVi 
WW  inlmsted in  the  tfavtei  h«tm  thefU^Hi 
the  rwreaentativeaof  Umy  SMrw%  John  mkm- 
ywy  Geome  Thomas  Sawyez,  WilliuQ  Jokn  Sm 
(the  thraeWhanof  liie  blunliff),  Gwis^MSKm 
John  MUhL  (the  two  other  aone  of  the  tMator,  Tb«M 
Mills),  without  Mais;  aod  that  fmm  end  altarthijtt 
ol  the  erder  to  ba  made  ^ton  this  ei^hMty*^* 
the  mean  time,  and  nntil^wh  dittnisavBS^et*"***** 
the  said  hill»  all  pmceodings  in  thiseaaee 
aaid  de&ndauta,  save  for  the -wiipemef  ewM^*| 
order  to  be  made  on  this  appumtion,  mj  ^  d^jWJ 
and  that  the  eald  earn  of  67M.  Ot.4d.ctiti,  wtua  ■ 
paid  into  the  Bank  as  afonaajd,  nn^  be  laid 
purcbaaeof  Bai&aL  pw Cent  Aoaaities,  n  W« 
this  calise,  (abject  to  the  teitivr  Older  of  Uut  hMW 
ableCoittt."  Thto motion,  coming  en  befi)n  W|<«» 
the  Viee-Chancellor  of  iSglaad,  on  tb*  Khui^ 

imamAued*  with  eoatn;  the  motion  bMsg 

the  newMl  thaiaU  thoewta  of  the  nitdMaUkir 

dei^tobepaid.  Xhe  B«e  motioB, mriad oal^^ 

the  d^  lor  peyment  i^  eout,  aod  tif'^*^ 

interest, -was  now  amiowBd  h»fi»  thfl  Cs"^ 

on  behalf  of  aU  thedaftndmib^  eimpt  ^^^^^ 

eentattToaof  the  toatatoiv  IhmaaaHtUa,  en 

bonnd  to  pay  the  plaintiff's  ahara  of  the 

bntthMtWe  nothi^  to  de  idlh  the  ettojU^T 

raiaed  m  thia  suit  j  neither  havt  t*e  ethff  «*»*^ 

on  whoaehehaif  we  mom.  We  hawoawj^ 
thi^  that  by  poirihililjthe  phdntiffaaabimW"^ 
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tOMhii^  tin  flsUto  of  the  testator,  Thonui  Hills. 
WlkKt  hftTe  the  trustees  of  his  estate  to  do  with  the  costs 
between  the  plaintiff  and  the  rmreeentatiTes  of  Uen^ 
Sawyer?  [Avetf  r.  AbnOamj  8  fiecr.  fiOB;  Psm^mt- 
tem  -r.  Tt^uUm,  1  Bear.  316). 

JBhtart  and  Taulmmy  tontra.— We  ask  for  the  whole 
co«ts  of  this  sait.  Can  the  Court,  on  a  proceeding  of 
ibi»  kind,  take  upon  itself  to  decide  that  the  trustees  of 
tike  will  would  not  be  liable  to  the  whole  costs  of  the 
«dtt  The  legal  personal  repreaeotatires  of  Meroy 
Surwyer  are  propoeed  to  be  left  befm  the  Court,  aira 
t&a  tenatees  admit  their  fisitility  to  pay  the  costs  of  the 
mit  m  to  this  tfane.  The  Court  wiU  nut  oomp^  the 
pUntifftoalter^  whirfenatttMof  hissttit;  it  might 
b*  that  the  plaintiff  night  be  advlsad  to  do  so»  but  Uiis 
Cmai  will  not  compelluBi.  Unless  tiie  trustees  will 
admit  that  there  is  no  claim  bj  the  npneentatiTSi  of 
Hearer  Sawyer,  and  will  pay  tha  Iwacy  to  the  ^lUntlff 
a*d  Cstlar,  and  pay  all  the  «oM^  tfiej  an  not  givi^  ua 
th*  xi^ef  Uiat  we  ask. 

^^amet  Porter  appeared  for  other  parties,  but  was  not 

Xioiu>  CiujfCBLLoa,  (without  hoaiing  the  reply);— 
UiU  case  oranes  striotiy  within  the  meaning  of^ giving 
tibe  ^ntiff  aU  that  he  asks.  Heie  the  pltuiitiff  is  en- 
Miad  to  one-tb«rth  «f  the  sum  of  2300<.,  payable  upon 
A»  younger  of  Afaria  Sawyer's  childrsn  attuning  itsaga 
•f  twenCy^one.  TUs  evrnt  did  not  take  place  until  Sep- 
MnberlMt,but8STeidiiM«thabafarethattimathopUn- 
iMf  filea  his  bill  to  secnre  ttia  proper^  in  tha  nwaih  tioM ; 
bM  baring,  befbre  the  UMuey  beoame  due,  raised  money 
npMB,  amonffat  other  property,  his  share  in  this  sum  at 
nool,  he  files  this  bill,  and  thinks  it  a  deniable  course 
to  Wingthose  Inenmbiauoers before  theOourt.  Thede- 
ftndants  the  trtutess  of  the  Eghaffl  property  ofier  to 

Stnto  ooart  the  taU  oa«-fonrth  part  of  the  23(HM- 
intertat  from  the  day  when  it  became  due;  and 
they  offer  also  to  pay,  not  only  the  oosts  of  tbeplai&tlfl^ 
bat  tiw  coets  of  those  other  parsons  who  would  have 
bMQ  nnneceasa^  parties  to  the  salt  bitt  for  the  aeta  of 
a»  plaintiff,  what  la  it  that  the  plaintiff  6an  obtaia 
mtM  tha  defendants  tha  tnittaas  of  tha  teatator'* 
43U  in  this  salt  I  Ha  saya  ttet  tha  ttfuat  setate  has 
faaoitad  soma  damaga  by  reason  of  what  ia  sailed  a 
Inaeh  of  troat  Bowavar,  ihB  aonay  ia  foHheommg, 
aod  Is  offsrad  to  be  psld,  iogH&a  with  the  coats  of  the 
Adt'Up  to  the  pesent  time,  ineluding  the  costs  of  par> 
tiai  who  but  lor  the  acta  of  the  plamtlllf  would  hava 
ban  nnneoMWT  parties.  But  then  it  is  said  that  the 
ftilBre  costs  <^  the  suH  should  be>  bome  by  the  defend- 
•ntatheCruMeca.  Canthisbesot  What  remajns  of  the 
mSi  is  a  mere  contest  between  the  plaintiff  and  his  in- 
aamlmneets.  It  is  not  ttscessary  to  altar  the  sait;  it  is 
only  aeeoaBary  to  strike  oat  the  names  of  the  defendants 
wfaoaroTimiecesBary jNurtiea  to  the  onlv  question  that 
lamaiAs— the  only  difficulty,  if  there  be  any,  arising 
from  Uie  aet  of  the  legatee  himself.  When  a  party. 
Msndant,  eomss  and  onnr  all  tint  by  possibility  could 
U  Mnhw  to  tha  ^ntiff,  tha  Court  will  stop  tha  suit 

TnE<7oiiroaATioir  or  Bsnvvnc  e.  Mukrat.— 3. 
-  Produdion — Praetice  •  •  Depotit  in  Oomi — ItuptOion, 
Sb  Answer  denied  the  Phmtif^M  Title  totmlain  Mmi$ 
As  •  Bmaky  but  admitted  tKe  PoMtmrion  cf  a  J>qnmt 
Beeeipty  mt&wt  wMeh  tie  Sank  would  not  pay  the 
Xoiity:—Seldt  varyiM  the  Order  of  the  Court  heUne 
/vr  the  ProdmaSm  Mddwosit  in  Court  of  that  J>«ci^ 
mmt,  that  theDoantmt  tkcmld  be  produced  far  Ituptc- 
tton  only. 

The  defendant,  WUBam  Hnrtaj%  upealed  from  the 
Otder  of  the  V{ce>ChaDeeUor  oflCngund,  ( r^rted  ante, 

£9^),  by  which  he  was  ordered  ta  jBmduae  and  leave 
court  a  cart^  depont  lecupt  fin  22362. 


RoU  and  LewiHy  fat  thi 
Crf^y  contra. 
Lord  CHAiWBtLoa, — T 
iatoanaUethe  i^si 
itiatbapractioeof  this) 
idieatiaas  ss  to  prerent  d 
thromh  the  exereiBe  of  th 
is  a  mcnment  which  rep 
whioh  money,  it  appears, 
wHhont  the  actnal  posses 
in  fhet,  to  tha  defendant  i 
cannot  ask  to  bavs  the  2 
that  tha  deposit  reoript  u 
not  tUs,  la  snbstane^  thi 
payment  brto  court  of  tli 
H  laaeqsswyfbrtha  plai 
idlow  ttie  pwhtiflb  to  as 
Cowt  wUt  net  teka  awi 
fendant,  «^i«h  wMld  ha 
of  the  control  over  his  to 
Chancellor  must  be  vaii 
of  the  document  at  the  c 
wick,  with  the  usual  ord 
Order  for  produeUm  eari 


BOLL 

FtSTCBAR  V. 

Praetiee — Irr^ 
After  an  Order  ly  the  I 
iSmte  to  he  referred  6a  t> 
mtost  ftr  Ae  Benefit  of 
Order  ofCouree  to  ame 
One  ef  Me  Cmea,  vnt 
fereneeif  watirrtgular. 
Court  held^  that  it  ha 
AnumdttmU  ^the  Fil 
This  was  a  motion  b 
Moore,  to  discharge  an  on 
ph^ntiff  alter  an  ovder  ef 
tida  and  another  cause  to 
ms  most  for  tha  ben^ 
sskad  that  the^amanded  1 
The  greuadof  objeetibn  i 
the  pl^tiff  obtained  the 
the  order  vg  reference  ma 
Turner  and  Webitm-  • 
conrte  was  inegular,  in  t 
the  Vioe-Chaacellor.   1 1 
to  amend  the  bill  froaa  t 
pofl^ble  for  the  Master  tc 
ta  dstermfaie  tha  maiits 
tha  order, 

Soiipell  Aod  ifiime^  ooi 
referring  the  cause  to  the 
inga;  it  if«%  therafbn,  < 
pioeaad  with  the  oinse  : 
caiaed  an  abjeetion  that 
ihflmt  defendant,  who  ha 
Lord  LuropAta,  H.  R 
amend  certmnly  did  affe 
put  by  it  into  a  state  wl 
Viee-Chaacellor  made  h 
no  jarisdiction  to  order  t 
the  £le,  aa  the  cause  wt 
hut  he  should  discbarge  i 
was  irv^nlar. 

On  the  sugaestion  beioj 
til^  that,  if  the  order  to  a 
be  better  fer  the  plaintif 
be  taken  off  tha  fil^  and ' 
by  consent. 

Lord  LA.NODAUi,  H.  B, 
go  beyond  his  jnrisdicUoi 
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.Lqiux  «l  Lomuc— i7«e.  18. , 

A  Tulalm'  MneM  Mm  JbanMv  «»  pay  kU  f^imrtU 
Bepaua  and  DMt,  Hcetpt  a  Mmgaga  tturmna/ter 

provided  for^  otd  of  eetittM  Pmit  0/  hit  FtraoMl 
Etkitt;  and  in  a  mdfgepmt  Part  of  hit  WHl  Ar«v- 
ctiCMl.  thai  Mr  T.  Ettata  wu  anhjuettoa  M^rtgugeaf 
0000/.,  vAteft  'Atf  «MW  iMendim)  to  pi^  tffs  ond  iu 
directed  ant  Balance  of  the  Dek  which  ihtmld 
wuBoid  at  hit  Death  to  he  paid  Sale  ef  TinOtr  on 
other  Property,  and  ahoof  Part  of  the  T^knber  m  the 
T.  Estate.  The  Ttetofor  alto  gave  oertai*  AnmtdHea, 
vAteA  he  charged  m  hit  N.  Btta^^  giving  to  One  An- 
imitant  lOl.  «  Year,  or  HI  and  hit  Tenement  at  the 
XjodgeonthtN.BHate.  The  TMafr  did  not  pajf  cf 
Part^  tkt  eoOOL  Mo*ige^:-~Held^  that  hit 
Pereonai&iaHiwai  mumuitikki  Ptghnauof 
ftb  Morigaq^^t  tot  that  k  waa  txmwattd  fnn 
PofimiU  <f  ^  AumdHm. 

Kdmund  Lotnax,  b^r  Hs  will;  dMed  the  24tfa  Septem- 
l>er,  1846,  directed  hia  expcatora,  thereinafter  named, 
as  Mon  as  conveniently  night  be  lAer  his  decease,  to 

Eay.  out  of  monies  ivhich  might  thta  I>e  in  the  hands  of 
is  banken,  so  far  as  the  same  might  extend,  all  his 
funeral  expenses  and  just  debts,  except  a  mortgage- 
debt  thereinafter  otherwise  provided  for-  and  he  gave 
and  devised  to  his  ^Idest  daughter,  Hester,  the  wife  of 
John  Fraser,  for  her  life,  witli  remainder  to  the  first 
and  other  sons  successively  in  tail  male  of  them,  the 
said  John  and  Hester  Fraser,  his  mansion-hoase  called 
"  Netley,"  with  the  fiifm  find  other  buildings,  gardens, 
and  mul  of  the  B»me  name.  In  the  parish  of  Shiere, 
or  in  the  parish  of  Abinger,  excepting  such  of  his  said 
lands,  tenements,  and  hereditaments  as  i^e^  therein- 
after otherwise.  6peeificalty  devised  and  disposed  of; 
with  remainder,  in  case  ^  &I1ure  of  Issue  ihale  of  th« 
said  John  an^  Hester  ^aser,  to  his  second  daughter, 
^^ces,  the  wife  of  the  Honourable  Pet^r  Campbell 
Scarlett,  for  her  life :  and  at  ber  decease,  to  lAwrence 
Campbell  Scarlett,  their  son,  for  his  life,  and  to  the 
issue  of  the  said  I^awrence  Campbell  Scarlett,  in  t&il 
male;  with  reminder,  on  the  failure  of  siich  Issue, .to 
the  second  and  other  sons  of  them,  the  said  Peter 
Campbell  ScArl?tt  .abd  Frances  Scarlett,  in  tail  male- 
witb  remaindei;^  ii>  case  of  failure  of  issue  male  of  the 
said  Frances  Scirlet^  to  the  first  an4  other  daughten 
successively  of  the  said  John  and  Hester  Fmserj  m  tafl 
male;  with  remaioder,  on  failure  of  such  Isshe,  to  ^is 
third  daugiiter,  Laura  Susanna  Jjom»x,  for  her  life,  and 
to  the  first  and  othA-  sons  lawfiiUy  begdtt'eft  succea- 
sivelv  in  tan  male.  And  he  gave' and  devised  to 
daughter  Frances,  Scarlett  his  mandoii,  and  buildings 
acyoi^g,  called  **  Farkhurst,"  in  the  parish  of  Abinger, 
for  her  life ;  wlih  lismaindei:  to  her  first  and  other  sons 
in  tail  male' successively;  with  remainder  to  her  first 
and  othei-  daughte;^  her  sarVivipg  successively  in  tail; 
with  remainder,  in  case  of  the  f^lure  of  issue  of  the 
said  Frances  Sciirlett,  to  his  daughter  Laur^  Susanna 
liOmax,  for  Iicr  life;  with  remsmder  to  her  first  and 
other  tons  sufct'ssively  in  tail  male,  on  .condition  of 
each  an  !  every  such  son  so  claiming,  takinfr  arid'bearli» 
the  surii  inic  anil  arms  of  Lomax,  And  lie' gave  aM 
devised  to  Ilis  daughter  Laara  Susianna,  for  her  life, 
with  rL-iuainder  to  her  first  tmd  other  soils  successively 
in  tail  !i|ii^e, ,  with  remainder  \o  her  &aA  and  ottter; 
daiighter^,  all,«^e6sive1v  in  tati  male,  bis  mansSmi  and 
I)r8mis*a'!!!aU^  ''f  TaJw  in  the  parish  of  wdttpn, 
and  also  ibe  win?  aha  landa  called  "BErketts^  ^ 
"High  ABhurst,**  on  condition  ^at  Hie  male  descend-, 
ants  of  the  said  Lanra  Susanna,  cUming under  that  de- 
vise, should  as8um,e  pnd  bear  the' surname,  of  l^^max. 
He  also  gave  and  devised  to  his  sttTd  d^u^hte'r  Ctitira  Su- 
sanna, and  to  her  first  ttid:  othef  Aons  Kuiie^ve^,  on  ih^ 
alorenUd  conation,  the  rent-charge  of  3ML  per  anhiun' 


due  and^syable  fiiliim  bnt  6f  the  CfaiTdwlikBcnTt^ 
and  other  lands  and  hereditaments  mHertliirddinj^ 
remainder,  in  case  of  failure  of  isinie  msle  ctf  fbtitt 
Laura,  unto'his  dan^iter  Frances S»riett,faitiaiajk; 
with  remainder,  on  nilnre  of  soch  inue,  to  bisBUiS- 
son,  Edmund '  Lomiix  Fraser,  for  bis  hfe,  ai^  «  lb 
first  and  other 'mds  SDCcesslVdy  In  tail mde.  kiAh 
gave  and  devlsea  hii  estates  at  Ueanatob  die. 
where,  la  Uants,'tD  hk  Sangbter  laAta  Snami,  i4l 
remiunder,  on  her  dying  wiUioat  i^e,  to  dmtcr 
Frances  Scarlett,  hi  t^"male.  The  testttoT  Or dt* 
tised  to  his  daughter  Lanrs  Susanna  his  ^msorflkaip 
Sbd  Builcross,  and  the  small  one  sdjoitiii^  w^la 
had  lately  bought,  under  such  limftstioiiritti  jmil. 
slons  as  the  estate  of  l^nhurst  afores^d.  the  tttWa- 
made  one  or  two  othet  tfpeci&c  derisa  bf  BoaS'ioiiitBi 
of  his  real  ^tMe.  He  also  made  serenl  ^ctij^ii^ 
qnests  b(  his  personal  estete,  and  he  me  tftwindl 
pecuniar}' legacies;  abd  he  bequeathed  to  JflDtsPft- 
sons,  in  colmderauos  6f  his  long  serrlce  to  &b  raff, 
lOf.  a  year,  or  SI,  tM  hfo  tenement  at  the  lo^  mt 
free  for  his' Ufb;  and  be  also  gave  some  other  HUSH* 
nultles  to  certain  otiher  parUes,  cbleftjr  oldnnsi^; 
and  he  thenbv  charged  the  said  estate  it  IMbf,^ 
queathed  to  his  dan^ter  Mrs.  Fraser,  *ith  fiiewf- 
ment  of  the'said  annuities.  The  testaUrtbesM^ 
that  he  was  Indebted  to  the  trustees  under  bii  aatilM 
settlement  in  the  gum  of  ^OOOL,  secured  to  fli^^ 
mortgage  on  the  said  estate  at  Tanhurst,  agtertiiiiitf 
which  he  was  then  Ihtending  and  proc^e^nr^ 
to  "|)ay  off;  'and  he  willed  and  directed,  nit,4liaU 
there  remain'  anV  balance  due  from  him  thorn  i  Ae 
time  pf  his  death,  1^  execntors  and  trtti^  iMU 
raise  such  balabce'  by  sale  of  aidi  and  oi|e'  thatergs 
the  said  fiimut'of  Shott  a^d  Bullcrces,  tlbiioAif^ 
of  the  Tanhntst  And  other' lands  tbereii^^Aniid 
to  his  said  daugbi^r  l^tti«  Susanna  LotltousWM 
within  sight  off  pi' Within  a'  fdrlonff  ot  'tlii  .rfJtu- 
hnrst  mansloij;  aM  he  appointed  bur6t<'lT«g 
Augusta  Stisanni  Lomax.'and  the  said  J6]mraiB,'m 
executors.  -The  testator  died  in  PebniaiyjlSffiftinig 
his  said  three  daughterly  Tils  sole  next  if  Kn*?*- 
heiresses-at-law,  nim  aurriving.  I'his  siiitwUw- 
tbted  by  his  daught^  Laura  Susanna  Lomax,  ntnbt, 
Ijy  her  next  friejjd,  to  administer  his  estate.  It  ^igw^ 
that  the  testator  diS  not,  in'fact,  pay  off  any  part  «flie 
6000/.  mortgage-debt  ea-his  Tanhurst  estate.  Hb  gr- 

small  freehold  ptbpeit9r,ir«ch  did  notp«s  b;liiinl 
The  quesUmnowxaiMi('onibe«aiiaa«oinii«<>el<>" 
heard  for  further  dipscUon^  wei«~fint.  vheua^sfB 
the  construction  of  the  ^rm,  the  general  ^emm  owe 
of  the  testator  was  exonmited  from  paying ^^J**" 
gage  on  the  TsnhiizBt  estate;  and,  isecond}}',  "*>^n|'" 
w^  e3(onemted  from  pajripg  the  aimaitieschsiiw  <■ 
the  Netley  estiate. 

Turner  ani,  JVanicw  Sail^^  for  the  pWnfatjc»- 
tended,  that  the  general  personal  eetate  wis  » 
n;iy  the  mortp,ige-dobt  of  ROOO?.  Tt  was  tbe  prw^ 
funtJ  fur  the  jiur].ose,  unless  there  was  somethipgmtjie 
vi  iil  Nli.  ivin?  the  testator's  intention  that  if  BhtfOH  *• 


iBNoni  niteti.  {BamcmU  v.  Lord  Caicdor,^}'^^'' 
Inr/n'jirhi  v.  prench,  Amb.  33;  iPlflan'ly-Sm^ 
Sell.  &  Lef.542;  Gravr.  Minnethorve^^'Vei-^^h^ 

tonal  estate  was  exonerated  from  t'l^^PJ''"^"  j^^^Jj 


(ilie  gener^  pt- 
Aaymfe^lofihe 
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fvUm  sbeold  be  allowed  to  take  tha  ship.  Aa  to  the 
pManliig  of  the  wont  interfeze"  in  the  act  of  Parlia- 
MDt,  1  &  2  WtH.  4.  0. 69,  h  wems  to  m  that  It  cannot 
M  veil  deteraiyiMd  im  a  «»«tkn  for  aa  iniwHtioB^ 

TICI-CnANCSLLOR  KMIOHT  BRACE'S  COURT. 

-AfnwraT-GBXHBAt.  V.  Di{v.—Ju^  11. 
.IVwtffaa— Jarawfagoit  ^^^^^^  Plm^—ZHt- 

■jawit  ^  Caari{y  /Wi.   One  <if  tk*  D^mm 
J**^       0»Sr5r  «e^M«tf 

P«rt«»  Id  Utf  an4       (A«  Jmfi,rmMim  mutt 

|M»^  at  U>e  relation  of  the  Rar.  John  Tttmper.  ^k, 
Ifce  Rev.  FraBciB  Wal™  Trumperi  cfcJfk,  and  Thomaa 
t  T^**  agawrt  Tomkyn.  Dew,  Joha  gatouel  Gdw- 

JiS'^r'Li^'".^: Jhe  fouadatitai  of  acbufty,  caUell 
^T/*!*^S!"*^"^  "  »  HewfertbhiB^  by  the 

T^U^y^'^i        !  »       S'J*'!?  CoSt  > 


ttdiangeof  aomeoftlwalwrHytandai  oettain  pveoMd^ 
aa  loforaiatloa  in  MSO,  at  the  relatlof  of  ilie 
■fd  JTonikyns  Dew,  regartli^  this  woparty,  and  » 
iSSSf  !^  >to  «tomiBtrat  on;  pMeae^DgTl^  mother 
|ptfemaUoi^  ^  tha  sanie  nOallctt,  in  1 832,  ttd  a  dam, 
which  the  informant  never  drew  up  ontH  1835.  and  « 
•Awne  thereupon  :  then  alleging^  and  charrimr  variona 
of  nalvemtaon  en  flle  part  of  Mr.  Dw  in  the 


talned  hy  one  of  -the  defbsawlL  (lb.  BwV 
ilmdanto  Mr.  GowUtod  and  Mr.  Wanerwrn^^S 
aa  witaeaies  on  his  behalf.  ThtcwiuaiamiKm- 
aininf  vHneaees  waiapp^nted^therdikit; 
oatlon  was  filed.  'Wltkamitbitb^mfmlvtmU 
examination,  aa  htdmU  of  tli«  id^oi;  of  ^ 
Mr.  Govland  and  Mr.  WanMS,  or  havba  ^  «■« 
«f  tb*B»  gantinaani  «r  ^tiur«  ttein,  t*  bi  mM 

aa  wiln«MM»  aad  i^thont  waihdnwiag  tfai  Mfftril^ 
the  relator  sent  in  before  the  examiowtboKtewfia. 
and  they  were  fnoonUi^  ezamiittd  Igr  UBtalB 
of -the  rdator. 

JtwtuS,  Ma&ttt,  and  ^rw,  iMi^eMaeaMA 
eaaean  the  infornatisn,  and  harlog  fnHyiMldfli 
depoattions  on  ibeyxdiad,  omittiwtW  4M> 

tfom  of  Mr.  Gowlaad  sad  Mr.  Wamv,  oHHUriM 
Wdrewa  by  adkisgaaacrea,  an  asainrtaUlhiMil. 
■tttst  as  played  hj  the  iMforraaAidn.  . 

jgayaa  Parfar.«ad  for  the  AefmAtkQm- 

lend  and  Waraer*  olgeoted,  that  no  deene  Mdt  b 
takoi  againat  ihein,  as  the  ndatac,  Ust^  nadMi 
them  as  Me  wifnfsow,  had  watwd  soch  ^eria  tt* 
cited  the  foUvtOag  mmi^I^^mpmrn  y.  Brntm.  a 
On.9M>;  AraWV.TSWJtfaifirii  V'i'M^T^ 
138);  Zanion  T.Mcidmit,  (B  Sfaa. 76} iOUlte r. 
<Am^,  <Ifi  Bim.  Ite);  asd  An*  T.jSWtl,(ifi«^ 
624); 

JiiWMf?,  in  answer  obieGtiOii,B*U,tte^ 
inp  ffaa  irregolai^  vhiiih  Jiad  leeA  oiMBittil  ■  o- 
munaff  these  two  persona  withoat  obtsiniv  st  oihr 
or  whhdniwiiigtiie  n^^jnatiDn^and  tttftftt  i^aiMi 
ccttld  not  be  Md;  tiioae  depoeUions  had  bAwmL 
These  parlies  faappcoinc  to  be  pBOwt  Cor  Aa 
of  examination  on  Mwtf  «f  their  oo-ddEaMiMV 
the  order  of  the  Conii,  by  mistake  and 


at  ltt  liimsetf  thereby;  that  «e  other  trustees  haS  nerer 

^™  ^  manage- 
Mt ).  WAt^thi)  towtsas  «nn  net  nrope*  to  be  conthmed 
i^aa^,  aad  o»aht  to  be  re»e«<  and  new^^ 
ptinied,  pmywf  aa  fefiowa  i^ThU  iffl  Wde4^£ 
night  aimav  the  pMBiilMS:  that  an  aceount  ttishtbe 
de^d  to  talAn  af  the  rente  and  protts  5f  tte 
SSR^S^^***  pwawty  bdonghig  to  the  charity, 

2JrS  ^P**  wspectively, 

35*^  V  Aem,  wMi  'Ineen^  therton;  iOiat  the  se- 

rS*^^'*,"^?"'^**^  ^ 
anight  be  ^wlared  to  be  eoatcary  to  the  tme  Intent  and 

Sm^J!  «».Itas^  of, the 

f«d  chanty:  that  all  ne^essaiy  inqairias  miffhi  be  A- 
««tod  into  saA  acta  of  aiiBnja«agemeiit!lSd  regDeS- 
teg  the  n«nn|;et6ent  of  the  estate  and  effectt  and  the 
item  of  tSie  said  «ha?4tr,  since  fhe  Ba3d  ftefendS 
appointed  thirteeai  ftat  proper  direetSona  mleht 
M  given  for  (he  purpose  of  preecntina;  and  correctow 

SSiS^J^S^?*^^"^  »1*  fcwrt,»»  wight  ba 
kappomtea,&c.  Vnder  aa         of  STcodivS^ 


they  bad  beea  exanilied  by  tbe  relaierTitt^JNlif  * 
onma  inegiAuilrv,  tiie  dcpaaitioiis  w«imIi«*> 
VBt>a^«dah0aldhein«tod  asif  iMlibi.  lU* 
oepodtiona  wote  a  nasra  imUitj,  and  thi  mdUd^ 
to  stand  in  pnciM^thaaaaiejitaatiMHifeiW 
had  jMVier  akempM  to  akaauue  Ur.  GeM 
Wanetu  [JTm^  A«m,  V.  C—Thcee  d>rg#M^ 
ha  eridcBoe  a^unsfe  Acae.two  KentleaMa,iiida* 
tekennderthemfDEiditime.  lIlaraalvninMdk 
thaiftr87laiBtifft»8ayto,ad«tfsmba^.«I«ai«ate 
yem.as&wataesatmtay  behalf/*  Is  ebDiralttlleti^lli 
wiU  not  take  a  a-i^^e^i^ yop."]  Tkiiittttt 
idnutted.to  be  ftns  wheni&crQ  is  a  tslM 
bM  hete  (A«i  whcde  fimmi^ntinn  :isirtg#*iy !  ^ 
in  ifaot,  no  asaMinatioti  atAlk  fo'tht  fintplM^** 
ndatoriiad  ao  authonlip^o  end  theie  MrapasiMa 
hsftva  the  ooromwajBaer  ior  a^aawBstieii.  siw  tkMi* 
missloner  had  ttoaMtMiv  to  cnmiM  llw  nkmyf 
fine  faIn).th«xB.  hei^  aa^oBiea  thaCoaiitoftd 
pnipose. .  It  4ias  an  annr  of  the  icottafaM^  *■ 
ons^tto  have  BaciN!C^adtiM«iuapct»9<'MKI<p 
ha^  ha  took  their  depodiieiK   In  iUM% » 
GorfMeatiMi  ttfiAinmUl4^mx.wymttikK4lf0m 
waaohtAiaed  V^  jebiiitiff  toexsubs 
SMinst  whom  a  sepficaika  had  bcaa 
Mwof  theBolib^dUr^H.wmimstf^  Jktt* 
saoM  aase  sodtder  of  oeaBebadhbebeeaeblAMV 
the  idainlsff  to  flacMsllu>a  towb^caattaabs  ef:* 
tton,  that  «iepomtio«.mng  dtisDtoa  la  tbesd^ 
to.xriiosb  answaraarndfeo^gtoliad  hBS&lls^w" 
hMimhM  thafea£rl^MWlMlir«ito»M 

ordsr  ms  4umn^         ih^  rtl  >  iMl*  iW-g 
tib  Alfrj.hDilr  ke  mm  tttbtd.beis^aMMil  i  jNfto  V 
mt'waa  unMasaBaiw,taadibenAniflnaiip*^ 
Btvtm,  V.<;.»Thai  ctoe  dMs  tefciM  ^r-^ 
1^  Aifc' of  JbnMriv.  3Ka  J6h«ii»  1(* 
ArutfWaaMM  dtewtiatt  j^ttfOli  is« 
;Wotatian,aw|  aM-h^Mi^anl  tkaroledtftfii  < 
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6  if  9  Vid.  e.  122,  had  apired^  the  Court  aave  leave  to 
'  amend:    The  Pe^Hori  at  aioendeS  was  re-annder^, 

and  the  <?<mrt  held,  ihat  the  amended  Patiin  wot  net 

mdk  a  nem  PetMin  a$  to  aWm  6/im  Ol^eeHon  to  to 

M*h^gpre»imt^ht  Time.  '  ; 
.  TMa  was  a  naiition  to  ahhul  a  6&t:  U'w^  headed 
<*  In  the  Matter  Qf  Edward  Lord,**  while  Uie  fiat  was  a 
Joint  one  agunst  Bdwiird  Lord  and  WiUiam  Aiohf^^ 
and  80  it  appeared  in  the  Iw^  of  tlie  docameni. 

Terrell  aslced  that  the  petition  mi^t  be  amended  by 
altering  its  title.  *'  In  the  Matter  ofl^ward  Lord  aiiid 
William  Archer.**  ' 

Sioan^on  and  Rustell,  for  the  respondents,  objteted, 
that  the  time  had  elapsed  for  presenting  the. petUion, 
under  the  24th  seotioji  of  the  act  5  &  G.yict-  c.  122, 
,ahd  that  it  ought  not  (6  he  amended*  It  had  been,  held 
by  Lord  Lynaaurst»  that  the  ahbre  aecUon,  bpf lie^  to 
,the  case  of  H  petition  to  annal. 

Knight  Bruce*  V.  C. — Adopting  Lord  Lyndhobt's 
^Tiewof  tbf!  Bectioiulam  of  opinion  thai  it  doea^not 
preclude  the  Court  nom  allowing  the  amendment  of  & 
petition  where  such  a  sUp  as  tms  has '  occurred^  and  I 
direct  the  amendioent  accordingly. 

Dee.  — The  petition,  having  been  juneodedi  came  on 
iyain  thtaday.  .  ., 

^oeon  and  7Vra27  appeared  to  support  it.  ^ ' 

StoamUm  and  Russell  objected,  in  limine,'  ihiit  the 
Jietition  was  not  ia  time. '  OngimLUy  it  was  presented 
in  time,  according  to  the  24th  section  of  the  C  &  6  Vict, 
c.  122;  but  having  been  amended,  and  re-anqwered  after 
the  time  permitted  by  the  statute,  it  was,  in  truth,  a 
new  petition. '  Being  a  new  petitio^,  it  was  oyt  of  timie 
for  preeeotation,  and  ou^hi  to  be  disrtiissed.  But  even 
supposing  that  the  petition  were  in  time,  which  it  was 
'  not,  the  fiat  could  not  be  annulled  in  the  absehce  of 
Anuier»  one  of  the  bankinpta  under  the  joint  fiat, 
had  not  h^.ferred  with  the  petiUon.  '  ■  \  ■ 

KiaoH^  Vktcif  y.  C— Unquestionably^!  shoilld  pro- 
.ceed  to  hear  litis  pet&tio'n  if  the  other  ba^krapt  aad 
been  served ;.  but  as  he  has  not,  I  shall  allow;  (he  peti- 
tion to  stand  over,  with  liberty  to  serve  him.    ,  , 

It  was  proposed  by  the  petitioner's  counsel,  that  the 
petition  should  be  dismissed,  without  cosl^  and  the  pe- 
titioner would nndjer^ke  not  to brin^ finvactlop  agjalost 
the  assignees*  The  redpondents^'counsel  to  fU^ 
and fta order wn made ^co^ingly.  ,  ..  \,\ 

VICE^CHARCEUJOR  DIGRAM'S  CfJUllT.  ' 
,  TaE,DyKB.(w  !^^A,t;Tioftc  p.  ]ilpKBjs.-r^<f^  1%09(2, 
/Varfiw    Where  Mm  dir^eted  to  Lim.faUt.itkdeci&- 

JW  a  8m(t  fift'  «f»  AjMMiw,  tke  Cemrtdireoed  an  At- 
tUm  tf  he  iirtm^'t*  iryih^  leg^l RUgktf  OM  thmm 
•  ■■  <A«'7H>^  MftoM  Admidiidnt  '^ioidi  be  made  fijr  the 
Defmdim,    l^i6n  Appea1,ik4  lord <€kMeaior varied 
'  -  Ike  Order,  ^dtmethiff  the  Admit»tem'toM  etrvot  om. 
'  ^Aiaienma9lhmfr<9dititkomtlkiAdmtsHoM,'iM 
fySMt  in  'omieeqmue      ^9  Be^met^'Ht  mp,*  a»'n 
TMal  ef  iho  Qiemisn     AM',      P^HUm  <fr  tHe 
■  -  Omr^MMj  to  hwmothm'  Prodeediit^eUreitiBiloii 
■■  Omt  t(f  iMw  to  try  tki  QaetHm  ef  Ri^t^»t$dU- 
'  mi»eed,  wUh  0otta,  ioitk^  Mtetfy 'to  the  ' P^Mum  io 
'  ^Ijf  tei  th^  Lord  X^aik^m' fe^  mtih  Order  "in  U 
m^ktthintmi^Ho^hemiidt^mithoutarato^pior 
•• '  for  a  r^ettr^N^,  i/tfiat  m»«  necoe»ar$.i  ' 

The  bill  was  filed  in  December,  184fi, \f  Che  I>ake 
'<jf  Beaufort,  as  tenoht  !br  Hfe,  and  the  Marqus' ctf 
'Worcester,  &s  enfitl<!d  to'  the  remainder  Id  fee,  df!a 
colliery  (^led  **TI»  Landore  Colfiery,"  agalost  Sir 
.John  Morris  and  G.  Bi.  Mdnis,  who  wmb^o  oCcui- 
.  pien  and  work^  of  certain  ndghbodrihg^  colKerlte 
odled  "Tfae  Pentt*  GoHlAy"  and  The  Cie  GMb'os 
'CoIUety.*";  Ftiortotb^ini^  of  thitlffia,  the  walerliU 


flowed  from  Peutre  CoUierj-,  through  cLam^eUj^jatwil 
pr  artificial,  into  the  Lahtfore"  Colliery,  wAA  vw 
situated  at  a  lower  level  •  both  ih«  Peutre  ^  Xmlm 
ColUM«%dhg  dmbedWni^'6f  an  engine,  cdM 

c8Hed'**Th6  tim'¥x'mm^W7p^  'Jp* 

it)  Clom  Pit,  a  psrt''<!«^FTi^lffltfW^ 

The  Colliery  callGd  Coo  GroWstvas  dt\iate<t  nf^rfJeabiB 

Collt^y,  B^d  at  a  higher  level.'         tftfltt^ti^  (hat 
the  *Drkfflg^  of  Pentie  CoUSery,  whi^'VirtM  rftB^tod 
to  the  dip  6f  Cae  Gct>bdB  ^akiy,  luul  iM>  ekt«Ude4, 
thcft  they  were  withittalftfildfed  j-firda;  ^'|ea^  (if  tte 
worfcii^gsatCde  Gt^h'6^  bht'ibo.  snkcie  betiirMCi  O^b 
comprised  totid  e6a1,tin;bbttl  side*  aT\ fiiUlt,^lit4^h|,ft 
natural  borrle^ '  betweetj  th6  Wot^kings  df  P6Dti«  aiil  Ci» 
Grobos:  th&t'thi  defeiia^nt"G:  B.-H6nit  1^  tbtt 
WorMng'  or  ;f6nlttihg-  a'  diWt '  ^n^iiw^rdf  frblii'  ttto  FMI^ 
Colliery,  f6^  the  Mle  ftf^  bf  npaing  <-«i!attf  «wh 
mnnlcatidn  -i^ith  C>e  Gk>bt>s  Ctft^ity^ifXiA  iottbd^  U 
cBrty  on  silbh  drift,  tori  to  temW^^V^tfiH^lnk*- 
tlon,  and  if  thisWas  eflr^ttfd,  tH6  w^oi;^  of  tM  a^^T 
water  Situated  to  the  dip 'of  the  .then  'l»;i^tig'i 
of  Cae  GioboB  VotJid  Beceteftriiyfln*  U»*fy  . 
Aie  ^ehtte  Colliery  to  th^  qrtt^t  fit  enWa*.  and  i 
hAH  id  ba'l-aised^'t^  tHi^  '^Ifface'  bj^'tlM  tApdqle 
^ne,  to  the  h^anif^  ii^Ur^' (}f  the  plalntMS  wil  l» 
ttie  great  and  immiueifit  d&ti^f  of  iheir-  Xaa^««  Celt- 
Uflry.  Tbo  bill  ehai^^^  thfiit '  ahhbtii^  the  k^iiSOf 
battler  of  Mlid  coal  Anft- other  dtratft  thtejn- 
teeted  the  Labdore  CoUiefV  Woi^'  tbe  prooetffy  inKt 
'  John'Morris,>et'tbb'i'  (hi'^iVBtiMtti  oonU  W 
ftiUr  or  lawiidfy  itfak«  aii»  opeiAt^.^AMicli  th» 
iliidtwrrler,  fottfiB  parb<^'  of  1ettib|' Joir'  «>  id  to  % 
such  watet  down  lHt6  tfi^  m^WV  c6ll^J^' .  Tbe-SS 
prayed  an  Injuiictton'ti)  Astr^fh  ^heMcMntt  fin* 
ttiakiiig  ih4  dHft  dt  poMttiaiiicfUlon  fiw  &  PeOik 
Col^tei?  t^'  the'Cae  Gttoho^  Colliery,  .&ad>4m.  mft^ 
any  hew  OY  othe^  adit^  way^  passa^fetC  'f^  tsasaaoAttr 
iiona  betweisti  tV  said  collieries  a&d'tb'e  Ll^ddTC  Col- 
liery and  works,  ft)f  the"pOJrpb'8e  ofjlet'ttbr,  ot  so  as  t» 
let,  down  th^  i^atirofthfe  said  collt^rle^  TtttAfhetatfoift 
Colliery;  and  geher^Ily  froi]a  doiDe^anyartltiaakdfrott 
digffin^their  said "ttitreiih  any'Jlaoe^  Whkli'ii^^ 
entumger  qt  1tijuie';tti'e  'Co&t-imwid^r  th*' ^^iifainm. 
Upon  the  itootioA  tor  iiti  tnjnH(iU^,'Mi'tfTd«r  Was  Biid» 
by  tH^Tibe-Chut^etfoir  ii'm&UiiiA  rH^tol^Mag  the 
AndAntri  ftwn  doiiig  any  aeti^ Itfd  ^tckbiflf  aatf^iiialdaf 
their  eMU-'miaeB'  in  any  ^XHaetL  WtA:a'^ml  tajonor 
endtogier  the  plaintUfr  inihd^  '  Thb  oM«r  was  com- 
fiztne^on  ^peal,  by  LMLyndhttrst:  Mid  ib«'IikiuttetiaB 
had  evet  sitice'been  continued,  ana  wits  Mill  m  fonc. 
The  answers  of  thedefendapta  to  the  bUl  'W«b«t  is 
In  the  months  of  FebruKrf  and  SUrch,1846.  Too  d«- 
fend&nt  G.  B.  Mortis,  byiiU  aitsiver,  admitted  Qiat  be 
had  -worked  npWardEf  ftom  the  Peutre  Cbllteiy,  and 
made  eitcavatlons  Into  th^CaeGrobos  ooal,'f<:^  the jnu- 
pose  of  ro'ore  effectnttiy  Working  the  upper  ncri  of  th* 
Petttre  Collie^  lytng''nnder'the  lands  -called  CAe  Gfo- 
bos';  and  said  fliat     had,  in  facL  toinpletitd  tht  oo»- 
municatlon  , between  'tM''hyW«i''lih^ii]j«^ 
Pentfe  Colliery  befdt^ii'lbffl  d^boA- 
ant  said,  thMt'alpioiigH;'%'^^ff«ffii%m 
tlon,  the'stotft'iif'WA^idifiiated 
Groboi  lands  might  'Bi^d  itA  Way  fln^t^gh'flM  Peatn 
■CoIiieW  to^tbe  Crom  Ptt  'eiigtee,  attd''bfcT«  to  W 
hllsed  td  Utid  ^tii'face  by  the  Landore  on^n^  yrt  hb 
.bctleVed  th'atf  Ittting  down  such  waliT  #otitd  boi  be- 
And' had  not  been  a  manifest  injury  to  tli4  j^laindfi^W 
all^ged'bv'the'bilt.    Kvidence  was  gone  ifito'jHibolk 
'Bidfes,antf  th<j  Anso  came  on  to  he  heard  ia  Jim^I90'> 
By'the  'drtree  miule  on  the  27ih  Julv,  T8^.  tU'tO 
was  ditftdlssed,' is  against  the  deftodaiA  S/»  JeAiflfof- 
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JeferiJai^t  G.  B.  Mon-is,  Ore  p1«intifFs'  liill  mIiouIiI  I-e 
ret«iint-;<l  for  twelve  months,  witli  iilRvty  tu  Lrhi);  sucti 
totloiJ  oi"  actions  as  tliey  mifflit  Iio  fl'l vised  ;  tliat  tlie 
[rijnQCtion  issued  in  the  cause  should,  in  the  mean 
UlXi^'  'be  continued;  and  in  case  the  jiIaintifTs  shouhl 
K-^-ix^e^d  to  trial  within  the  time  spt'cified,  tiieii  tlmt  the 
lefendsnt  on.  the  trial  should  admit  that  a  dritt  or  9001- 


pIrh 


ain'tifls*  Crom  Pit  engine,  or  "(0  the  ptnintiR's' 
(SocGH^e^d)^   Do  the  £th  JuH«, 


ore  ^ngiac.  (bee  0  u^u-e^  yj,  un  the  5tii  Jnm, 
X^f41By  tfie  aefondant  G.  B..  Morris  pre6ent|qa,  bia  petitio;i 
appeal  tQ  th«  Iiord  Qiancellor,  when  it  was  ordered 
t^kt<  tlie  decree  made  at  ^he  hearing  sV^iI^.tie  varied 
Ity  ^trilctxig'  oDt  the  admissions,  which  the  Vice-Chat)- 
ciSxbr  hcui  directed  to  he  ma^lfi  at  Ih^  triolof  the  action. 

2  X*hni.  200;  S.  C,  l2  Jur.eu).  .The  plaintiffs 
AjCoordinsIj^  caused  oa  acjtion  on  the  fase^  l>e  m-^l]^'hl, 
'^Nvtvlcli  tneDukeof  Beaufort wasUiepWntin.aij  l  tlio 
'JSetendant  0>'  B.  Morris  the  delendant;  ad^  "hy  the  d«j- 
clasratipn  therein,  the  pliUDiifF  coinpbiaed,  m  uit«taiu;^»j 
^aJb  \.Ue  defendant  had  wrongtully  madesudi^ift^Di! 
iPen^ra  to  Cae  Grobos,  and,  Ijad  thereby  caqse^.  water  to 
into  the  ptaintifTe  colliery.  Th'9  cfefepdant  pleadied 
lo         declaration,  in  subalauoe  traveraing;  that  he 
cau«ecl  any  auch  water  t»flow  into  the  jplaiiulflT's  c(^I> 
sen-;  and  further,  that  he  might  lawf^JIy  ii^ake  such 
^iltiTt  on  'hW  own  land,,  although  the  8a;nto  oid  or. shouhl 
CB}i^  water  to  flow  from  liia  min^,,., which  vae  on  a 
^(jgher  .  lev«I,  to  the  plaintifTa  mine^  vv^iich .  ^aa  on  ,  a 
TOW«r  teveU  '  The  action  was  tried  al'.S.Wiin^oa  on  thV 
0to  Ularch,  1840,  when  the  defendant,  UQlwiihbtaiuIin;,' 
■<p^  admission  In  his  answer,,  cal^eq  witiu:>deH,  who 
|Mfved,  tQ  the  satis&ction  of  the.  judge'  and  jury,  ^at 
fherQ.'was.  a  ]ai!ge  hollow,  called  a8y.phon  holfQw^in; 
'V^^^i^^^c  Colliery,  by  which  all  ti^a, water  which  up 
Itf  Chat  time  had  flowed  through  the  qew  drifthad  hieen 
l^ived  ftn(J'  retained;  that,  consequently,  .no  water 
yaik.  e\er,  \>y  means  of  such  new  di"pl,oi;  coipuiupica- 
tion,  reached  the  Landors  Colliery^  ahtf  that*  howeve(r , 
^pc^t  the  prospective  injury  to  the  pIalniiff*s,p^opertv, 
i:..     factual  injury  had,  u^  to  that  time,  been  bU8tJ»ined. 
The' judce,  ,( &Ie,  iy^  in  aumyjiijg  up,  stab^i,.  fn^er 
ti^that  thp  plaintift  was  b^uiid  to  fyoy^i  ,(jo  the  satis-, 
fabtion  of  the  Jury,  that  an  act  had  heeii  ^o'ne  resulting' 
k. damage,  to  the  plaintiff;  that  if , .app^ati^d  to  liim: 
^uV^Cul  whether  wster,  carried  thi^ngli,  tt^e  dri^  liad 
^ejt  reached  the  pTaintilf' a  colfiery^  and  that^  if  so,  no. 
^"""t^  lmd  been  .^ijip^f  ijtft  t^e  pUintiff.   He  said,^^f«| 
^.wftWsJ  issue  Was  tjMi^l  wlucli  was  raised  byimei 
ecial  pleas  in  the  actldp^ jMrn^ly,  as  to  the  rifil(^«f. 
«  defundunt  to  make  the  ^l)^  in  ^ueatiou ;  anu  as  tf>i 
ftal,  <lir*cled  the  jury  to  liri<J  for  Uie  deft^iidfuit,  if 
they  thought  the  drift  nccessiiry,  reasonable,  and  proper, 
^tU  the  view  of  getting  coal;  but  for  the  plaintiff, 
W  the  olije(^t\va-i  to  d ruin  off  tlie  wiiUjr.    The  result 
that  the  iiUiiitifF  fiiiled  in        action,  the  jury 
n^'mg  a  MTilict  in  favour  of  the  dtiiVmiant  upon 
pUa  of  not  guilty,   poiii^'  to  the  whole  action, 
IftUo  upon  the  picas  in  jiislififution.    Tlie  p]:iiiitift, 
Et^M'-^^"^^'  '^^^"^■i^r'ly  moved  for  and  ohtjiined  a 
?  J?v  ^iP*l'y^^?l;Pn-*l*«  i5K>"i^  til?.'  .veifdict 
'M«tJ^t  evldapce.  (Jn.the, Ju^ip,  Mniin^  ron  to  be 
^poi\  iRe  suggestion  pf X^Fyi^^y'C>^'>^*C 
F  1  r  ^  tlifi  defendant,,  anjJ[Wjl|jL^hj  consent  of  the 
ipwl  for  the  plaintiff,^  a  i^^  ^^ dischwge 
from  giving  »  v^i^t     "mif  a^     plejis  of 
without  prejudice  to  ieither  part  v.  The 
'tiffs  now  jresented  their  petition  to  the'  Court, 
5_tn«  above  circumfitances,  aud  that  tliough  they 
\  in  the  said  action,  yet,  inaamuph  a^  no  deci- 


1" 

iv 
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cc'ivL'd  tn  have  been  the 
llu'y  buhniitted  that,  u 
wore  entitled  to  have  tlu 
\vlth'-l:in<Iiiiir  the  said  aet 
s:iry  that  any  legal  quest 
jirojier  directions  ouglit  (c 
tak  inif  thcopinion  of  a  Cou 
^fthed^A:  or  commiinicati 

the  petition  prayed  such  i 
iogly.    Upon  tho  hearihg  6. 

tV.  3f.  Jama,  for  (he  pi 
thdflitlon  'dit^ted  by  the  t 
th9  real  gueatiOn  between  tli 
direct  another  proceeding,  wi 
tion  tried. ,  He  a^ked  that  (tti 
a  Conrt  of  law  to  try  the  qua 
WalpoUaxid  i2a*?A,ft)Tthe'4 
where.the  proceeding  directed, 
was  an  action  which  fiftiled,  ttii 
the  proceedings  in  the  conrt  ofl 
'I4rm|?e  had  wen  in  equity,  t 
rehearing  was  nor-  -oary,  and  1 
that  I'ui  jTosc  siiimi  1  he  made'l 
The  decree  of  the  Vice- Chancel 
affirtned  and  partly  varied  on  ft 
decree  of  the  Court  above,  and  t 
longer  in  a  position  to  direct  a  p 
which  was  inconsistent  with  that  i 
delly  19  Vea.  500  yffope  v.  Hope. '. 
Lord  ^ngham^  Td.  698).    An  ist 
be  upon  an  entirely  hypothetical' 
that  any  damage  would  be  done  to 
^Vherelhnt  wasthe^se  th^.C^urt 
otlier  proc6eding.^l(2fefliil  V,  MdiH* 

Theytt(ed'«Jso'S^yftCV:^r«irici,( 

of  Common  Pleas,  Feb.  14,  184p^,  a 
slu'w  tliat  the  ^uostinn  of  rlahl  c 
without  a  direction  from  this  Cour 
James,  in  reply. 

Xhc.  17. — Sir  James  WigraM,  V. 
■ftfwhich  1  have  come  in  this  case  1 
tifis  to  apply  to  the  L&rd  ChElncel] 
they  may  be  entitled  to;  tfnd  as  it 
Ia^  Ch^iK^l^r^shovld  Hpov  npsn 
hitherto  proceeded,  I  will  briefly 
than  leittetheih  tobe  ooll«c{ed-fVort 

fiM%ts>UaridaHhitf«a^  ^I^Ast'th 
ffiving  thwvtftaveaiid  opportuut^ « 
in  a  court  vofteir.V  vXhe  c»se,  «e  l  u 
stantially  this^so,  at  least,  I  lUOdlBr 
the  original  decree  in  the  causae — i 
plained  of  was  made,  the  waters  &o 
througti  some  charinels,  natural  Of 
and  from  Pentre  they  flowed  bysQm< 
artificial,  to  the  plaiiitilib'  folii«iy,i 
Colliery."  This  drift  \vaa  nia<ie,,i 
bill  wits  hied,  was  intended  t«<ba'j 
of  curryiug  the  water  (roin  Caa  Gr< 
ctiaujiula  of  comrounicalion  betwve 
and  the  Lsndore  CoUM^ry.irenialn  t 
plaint  made  by,ttw^OI-H;iMI  bill 
plaintifts  uf  to,  tAW^ svffi 
^ury  by  rwsqn.of  ,<^e  JUe 
ing  through  ta?,f)9^[^b^^  t|iAt  it 
the  defendant  to  nake  and  uk  1 
poses  I  have  mentioned  ^  an#  t^e  | 
judge  at  Nisi  Prius  manifestly  ahe) 
view  of  the  caae  may  I>e  corree^  i 
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the  drift  bod  Iweo  completed,  and  yet  no  water,  con- 
Tcysd  to  PeotK  throogh  the  drift,  had  actoally  flowed 
to  the  Landore  Colliery,  can  alter  the  c&ae.  The  cir- 
cnm&tance,  that  the  water  up  to  that  time  had  been  re- 
ceived and  retained  In  ciTtain  reservoirs,  cannot  alter 
the  ease,  unless  the  defi  iidant  has  shewn  that  the  coarse 
of  drainage  is  thereby  so  altered  that  its  permanent 
efiect  willbe  to  prevent  the  water  rnnnincr  through  the 
drift  fron^  being  carried  to  the  plaintiffs' coUiery  through 
the  cl^Mirid^  %i  jTftln^.i^iP''^  ^"^^  usnally  leUered  of 
water  Mnn  tQe  v/ttl  wka  made.  In  tiiat  view  of  the 
case,  it  appeared  to  me  to  be  necessiuy,  for  the  pqrpo^e 
of  trying  the  legal  question,  that,  at  the  trial  of^the 
action  directed  by  the  decree,  it  should  be  stated  as  a 
fact  tliat  some  water  brought  to  Pentre  through  the 
drift  had  actually  flowed  from  Pentre  to  Landore ;  and 
XfXY  decree  sending  the  plaiatifli  to  law  directed  that  an 
admission  to  that  effict  slioujd  be  made  on  the  trial, 
trpon  fi]i[ieal  to  the  Lm\\  Chancellor,  he  directed  that 
admission  to  be  omitted  rrnm  the  d6cree.  The  trial  has 
^nce  been  lia<],  and  :i  verdict  found  for  the  defendant, 
but  I  do  not  liiidc-rstaiid  th.it' any  evidence  wasgiven,  on 
the  part  of  the  defoncluiit,  to  shew  that  any  new  course 
of  drainage  had  b«en  provided,  by  means  of  which  the 
vater  from  Ca^  GroDoe  throiuh  the  drift  would  be 
carried  sway  from  the  plaintifis^eollieiy.  This  part  of 
the  case  was  met,  on  the  part  of  the  defendant,  by  shew- 
ing, that  up  to  that  time  no  water  carried  from  Cae  Grobos 
throogh  the  ifi£t  bad,  in  feet,  flowed  to  the  plaintiffs* 
colUeiy.  The  necessary  coBsequence  of  this  wag,  that 
there  was  a  verdict  found  for,  the  defendantj  the  only 
question  at  Uw  being,  whether  damage  and  injury  had 
at  that  time  been  actually  sustained.  But,  as  the  learned 
judge  oli.^orvo<l,  thai  not  bein"  tlie  actual  'jiiuslioa 
really  inteiuied  to  he  lrjt.'i!,  and  looking  at  tht;  answer 
and  the  subsequent  proceedinj^';  at  I,i\v,  my  opinioa 
certainly  is,  tliat  the  plaintilfa  have  a  v'lght  to  have  tiie 
case  put  a  second  time  in  course  of  trial.  It  must  be 
distinctly  understood  that  I  acguie^e  ip  the  pm>nety 
ftf  the  Irf>rA  Cliancellor's  order  at  :bh'e  tpe^^rileF'  Was 
inade,  Wl  do  not  understand  tm  l^t^'Chl^f^^tU^ 
have  expressed  any  differepce^  of.' opinion  fl'om  myself 
as  to  tiie  question  to  be  tried 'i^  yie  action;  and  it  is 
clew  that  the  defendant  in  the  action,  by^  ,tli^  ('oin"^e 
ti^ken  by  him  at  the  tri^^r^vepwd  ^t  jiiu-tiua 
0om  being  tried.  The  remamia^  Question  is  na  to 
^e  projiriety,  in  point  of  practice^  of , the  proceedibg 
BOW  before  me  to  obtain  tlie  plamf  iffs'  object — a  second 
trial  of  the  riglit.  In  the  observations  wliieli  fol- 
low, I  muKt  he  distinct!  V  undenstond  as  not  applving 
them  to  a  partioular  class  of  cases,  of  wliich  T7ie 
Marquis  ^  Waterford  v.  Ktiight  (0  CI.  &  Fin.  270,) 
lias^  ex^ple,^  which,  as  the  Lard  Chancellor  saw 
HI  ^a^  (^f^f,  rrl^ .  pPMri,  refuses  t^  assume  ji^rls^i'^uop, 
fven  foi;  pm^ppiie  qf  directing  an  issue,  ^r  ^|gcuo|i, 
ii'J  ye<^^^  ^bf  Blaiotiff^i  without  any  *aw^(f nw  f^r» 

Madtpg  cBstis  of  that  ,;^r^ct,  cliuL  mjr  un^ertitu^atng 

the  practice  always  has  been,  that  an  action  or  an 
^e,  directed  by  tlio  Court  at  the  hearing  of  the  caii-se, 
was  not  considered  as  being  so  far  of  the  essence  of  a 
dcci  ee  as  to  preclude  tlj^e  Court  from  directing  another 
and  a  different  course  of  proceeding,  without  rehearing 
file  cause.  Where  the  Court,  at  the  liearing,  deter- 
mines tlie  rights  of  the  ]).irties,  no  future  i>rocecding, 
iucoiisisteut  witli  that  decree,  can,  in  general,  he  lakeij, 
without  a  rehearing;  but  where  the  decree  or  order  gf 
tbe,CQHi;t-  f^VPply  .pu^  the  'ri£bt  in  a  course  of  tri^. 


s,C9ftrt  pipJplil^  pute  the  riKbt  in  a  coi 
ten  a  Rubaequen't  orger  for  ine  li!^Pj£UI|P9|c^^i|')^ri 
in  the  former,  is  in  tlie  cliscrctioiriSrKfce  CiilHS'' " 
cafjiw.  ,Su^^  fj^  order  does  hd 


or^^r.^a6,yrr9nb  ]but  ia  founded_nponJ 
brought  under  the 


wtreh 

that  the  'sra^  o 

that  whldi  tt' brought  under  the  view  of  the  Court,; 
akering  the  bH^  af  to  th«:  pw|wf  ni(4to  '«f  ;bvMgithe 
nght— analpgoa^  ia  MiOM«Mgn«^to.tliB  jiawiH)n.iHa«- 


tioe  of  enlaiB^g  the  time  for  the  paymeBt  of  i 
money*  upon  modon,  alihougb  the  decree  has  ua&a 
given  day  for  the  rpaymaat  of.  and  decreed  a  tea- 
chware, and  although  the  decree  has  been  inwJM*.  If 
this  view  of  the  caee  he  correct,  which  I  have  alwni 
supposed  it.to  be,  I  shoold  not  bare  thought  that  the 
mere  circnmetanoe  of  the  dMree,  directii^  an  action  «r 
issue^  being  made  by  the  Lord  Chancellor,  would  de- 
prive a  snpordinate  judge  of  jurisdiction  to  dinet  a 
proceeding  dlfi^t  &on^  that  directed  by  iIh  Im4 
Chancellor,  tf  from  the  conduct  of  the  parUee^  or  atk» 
wise,  a  tria[,  had  v&der  the  Laid  Chaveidloes  decne, 
had  not  detem^sed  the  lighit  tvthe  aatia&ctMn  of 
Court.  I  do  not  nnderstand,  that,  la  AeM  t.  Lari^ 
^neheut.  Lord  LangdalenUed^i&ve^fzopitfai^exanit 
in  noldija^Uiat,  where th«;biigi^ial  decree wasmade^f 
the  Lord  Cbanc^or,'  it  was  not  competent  to  any  one 
but  the  Lord  C^tuMsellor  to  direH;  any  ^flfceni  vo- 
oeedbtg;'  Older— Qiflialasfcha^petUim*. with  na 
petitioners  may  appl^  to  the  Lord  ChaneeUor  far  mmk 
order  as  he  thin«s  it  right  1  oiyht  to  make,  withoat 
rfjiearbij;  the  cai^se ;  or  (for  reheving  !(,  if  that  Ibt 


OOVRT  OF  ilVEBIPS  SBNCHT 
Rao.    3)hb  iHaaK^AMB'OP  HitnuBB  Fkmck^ 


■  »*»  FiWieSrIW,- 

Order  fi^  Mm  BHmttpH  «fm  XkmMp  Me  < 
'  ffmaajttffiuit'if  a  Ciws^mm  'wnd<^wwim^ 

■-  ■  ff^  (tentiwMaMvien  eAtrntfA^  Cb«f» 


th$  ImtrmumI  ai%M  Aodiees  MH^ilrft^HHAr  it. 

priOor  ofiHe  Ztmaiio  A  kj^um  »  niMfw  JUm  .•  Oaiiiu 
»^JfMm4  «k  4i<Smi^iatuft  ^fkh>tlm  SMim:  *m  km 

Att  Vttbr  fiir  tke  Etpmmd  of  a-P\m^  I  nW i,  iJr 


Ifir  m»\Of^«etim»mk^  Oi^  Ouil  ika  tmm 
'  tiatwrntMoHM    awnagerfaf       ^  girtliF, 

Rnl^  calling  -dpon  the  etmichwatdntf  and  onmea 
6f  the  poor  of  the  l^arishof  lutUeBaddeir,  hi  the  cottnbr 
of£«ex;to8he^  i»t»e'Why  t'hrM'eeteriti  ordcrv,  wUca 
hod  b^nbrooghtati1](j'"(^TiibtaH  ftt'BQc^dHbaii 
Term,  1847^  shoold  not  he  ^eVetUlv  tptafthed  Ifafc  Ae 
instiffifetenciytlie'^f,  tt^tt  liotln  of  riile;  to  be  ^v«b 
to  the  Rer.  W.  Bnqwtfl  avJilertoUdi'SacltlUig,  mdlB 
Sab»i«l/>tte^  dMfhi«r '  Mtd  IBdumttd  UoMdi  antf 
tb*  tfaechtai«hiMTfl«dtf  lutf  ^tvtfiW^  «f  fli« 
B^ddow.  The  fint  ord^^  Deaamber.  lM^ 

Wefihe'nn^efsiniQd,  hi^Viiw  called  to  ovmiMp 
'^RcelKn  mmas  GiU n,  a! Bnii9tfi,  not  1A4i«tftB : 
did!  officer  of  the^ridi  or  ppion  to  Whim  9 
Sampson,  a  puipo-,-  b^ongii^  «nd  navinr  pmooaUy  «» 

:  '1  i-'i  f.  -■' t  ■■.■i  

.«&ftAi4fr.irailffi,<«HHa,S3lk  8.C« UJar.iSIX 
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amined  the  said  Sanh  Sampson^  and  "bang  Batisfied  that 
the  Bud  Sarah  Sampson  Is  b  lanatic^  and  a  proper  per- 
mi  to  be  confined,  hereby  ^rect  yon  to  Tcemve  the  taH 
Smh  Sampson,  aa  a  praent,  mto  yonr  home.  Sab- 
joinadiiaflfeatcment  respeotinf  theaaid  SttahSampm. 
(Signed)         "W.  Bdsweu. 
*'  Cbaphun  to  the  Chelmsford  Umon-hoiue, 
Oflidating  Clargyman  of  the  Parish. 

**  JULXMUH  SUCKUIIO, 

"  Orerasar  of  Uttle  Baddow,** 

[Sybfihttd  ^»aa  a  rtat— iiit  leyetipg  the  Imatic,  and 
a  Mftifiaate  of  the  eorreotMiB  ec  it  bj'  ihe  oT<M«r,  as 
nqoM  by  «ha«t«t«te.3 

"To  Mr.  Edwnrd  By  as, 

•Frnyrielor  of  The  Grove  Hall,  Bow,  Middlesex.* 

[Than  ftllomd  tha  mcdiol  oertificate.] 

Haiaeood  order -wm  dated  the  Idth  May,  lM7,and 
naeiafidlawe: — 

**  EmX|  to  wit,— Whueas  heretofore,  to  wit,  on  the 
M  d^  of  DeoemW,  IMB,^  by  a  certain  order  of  the 
Bar.  W.  BuaweO,  an  officiating  clergyman  trf  the  parish 
flf  little  Baddow,  ia  the  a^d  oonnty  of  Kasex,  and  Je- 
saniah  SvckUn^owMVn  of  .the  poor  <rf  the  aaid  parish 
«{UtdeL£addow,.beariiig  diate  the  day  and  year  afore- 
Mid,  directed  to  Mr.  Edward  Byas,  the  proprietor  of  a 
hoDsa  4ailj  lioenaed  fer  the  Moeption  of  lonatics,  «alled 
GroTo  Hall,  ntuate  at  Bow,  in  the  county  of  Mid- 
dleeex,  ndtioc,"  [ai  therein  zeeitedl,  tjkey  tlute- 
&n  thcceby  (bMcted  the  aud  Edward  ^aa  to  jwiaive 
fiia  lud  Sanh  Sampeon,  «A  a  patient*  into  the  wid 
heoMj  and  wdiereas  «  stataHkeni  nMpecting  the  said 
Suah  SanpaoB  was  -duly  made  And  certified  by  the 
■id  JescoBuah  SaoUia^eiMhoTaneeTM  aflBsesaid;  and 
whaveaa  a  medical  cerbficate  lespeottvB  Hm  said  Sarah 
SnpaoB  waa  daly  oaada  h$  tba.aaid  John  Xbomas 
Gilion,  soek  MUj^eon  aaafaaawdd;  laad  wheMaa,  in  pxir- 
■anee  of  tbe  pid.  oidaK,  the  1810  Sai^  Sanfiea  was 
thaaafioiar  aCtexwarda,  en  Uke  2ad  day  of  Deeenber,  in 
fiia  yaar  «f«Mnid,  oonvi^jFad  to  the  eiod  hease  of  the 
■ud  Edvanl  Byas,  who  theieaoeeoted  aad<nc^Ted  the 
Mid  Sarah  Sampaan  into  the  a^aouet  aod  wheMas 
tba  aaid  Sauh  Saespaon  .hath  ^Tor  Biooe  been  aad  still 
is  kmt  and  ee&fiaed  aa  a.  lunatio  ja  the'.said  house ; 
■nd  whereaa  we»  Saatnol  JaaMsSkiana)^  Sat^aad  £d- 
unind  Boand,  Eac|<,  wboee  nanMa  are  hcMvnto  aub- 
vnbed  and  eeala  aifUedy  being  two  ef  her  Muesty's 
Wtioea.<tf  the  peace  m  and.fertha  oouMy  ^  Essex, 
menia  the  add  panah  «f.  Xittle  BaddoM^  mini .  whidi 
weaaid  Sarah  SMupoen  waa  aunt  to  the  said  hmm,  is 
■taate,  having  Bow,iapanwHKM»iofthe«tat«teiaaoch 
cace  mada  4m  |inivHe4«  asd  eavtha^en^laint  andjm- 
^isatioii  4rf  the  ^huachwardaDs  ^and  «wipsara  «f  the 

Cr  of  the  aaid  parish  of  little  Baddoiv  iffi^t  WY^  into 
last  lyalaettUmattt.of  the  aaed  fiaiah  SampeaTw  and 
itnewbeu^  aatidiactaziV ^ved  befaiw.s^as  well  by 
ue  oath  of  &&  aaotherwuw,  that  tb«.parish  of  Hatfield 
fereiel,  in  the  counify-  of  Eme^  is  the  f lace,  of  the  iast 
kial  settiemeatof  tb««aid  SaiauSanipsiMa:  veytbeMi4 
£uuiel  Jaipea  Sluimer.aodEdi^aDd  £toiui4<*i^  JM*- 
BMsasaforesaidt^o  b^eby  adjudge  that  the  said  pamh 
aCHatfield  Pevetelja  the  pla^of .tlfe laat^lt^gal aettle- 
4uat  of  the  aaid  Sarah  SaaKpaon^ .   ,  I   /-  ,. 

*  Gtvan  under  onr  bam^  and  aeala^  at  £!hei**C»r4»  in 
»Kid  eeuty of  Sssex,  tli^JQthday.of  May,a.s. 

"SiiiDttiAMSKiHiwa.i'i;^)',, 

**Eoi|:fI]iD  U001ID,(L.fi.)'^  , 

VMUbI  oiier  waadatol  ib*  10th  Ifay,  lM7,aBd  was 
WUmm:— 

«BaHi^  to  wk. 
*TotheCliorehwaitlenB  and  OTerseera     ttie  Poor  of 
tttPkridiof  HatfieU'FlBvetel,  St  tile  Oowrtyof 


Ebbbx,  and  to  the  Treasnrer  of  tiw  Guardians  itf 
the  PeMT  of  the  Wifham  UidoD,  In  thearid  Conn^ 
of  Essex.- 

[After  redting  the  orders  of  the  Ist  December,  1S46, 
and  the  10th  May.  1847,  it  proceeded :—]  "And 
whereas  oomplaint  has  been  made  unto  ua^  the  said 
Samuel  James  Skinner  and  Edmund  Bound,  whoae 
names  are  hwenato  subscribed  and  seals  affixed,  being 
two  of  her  Hajaaty's  justicea  of  the  peaoe  in  and  for 
the  swd  county  of  Embs^  wherein  the  sud  parish  of 
little  Baddow,  from  which  pariah  the  said  Sarah 
Sampson  was  sent  to  the  said  house,  is  ntuate,  by  the 
churchwardens  and  orsraeers  of  the  said  paiisb  of  Little 
Baddow,  that  she,  the  said  Sarah  SampsMi,  has  become 
and  is  now  actually  chargeable  to  the  said  parish  of  Little 
Baddow,  and  that  she  Is  now  receiving  relief  therefrom 
and  that  they,  on  b^alf  of  the  said  parish,  have  incur- 
red great  expense  in  and  about  the  examination  of  the 
eaid  S^rah  Sampson,  and  in  and  about  her  conveyance 
to  the  said  house,  and  that  they  hare  paid  divers  suma 
of  money  to  the  proprietor  of  the  said  house  for  the 
lodging  muntenauce,  clothing  medicine,  and  care  of  tli* 
said  Sarah  Sampson,  where  she  hath  ever  since  been 
kept  and  oonfined,  at  the  charge  and  expense  of  the  stud 
pwsh  of  LitUe  Baddow.;  and  the  aaid  chorchwardena 
and  overseers  of  the  poor  of  the  sud  parish  of  little 
Baddow,  therefore,  having  now  made  application  unto 
us,  the  said  justices,  for  an  order  upon  the  treasurer  of 
the  guardians  of  the  poor  of  the  said  'Wttham  Union,  in 
which  ihe  said  pariah  of  Hatfield  PeVerel  Is  comprised 
as  aforesaid,  for  payment,  to  the  said-  cborchwardeoa 
and  overseers  of  the  said  parish  of  Little  Baddow,  of  the 
amount  of  the  said  expenses,  and  of  the  monies  so  paid 
by  them  to  the  proprietor  of  the  wid  boose  as  aforesaid; 
and  it  now  being  satisfactorily  proved  nnto  ua,  the  said 
justices  upon  oath,  that  the  said  churchwardens  andovef^ 
seers  of  the  aaid  parish  of  little  Baddow  have  ^erefor^ 
ajid  within  twelve  calendar  months  before  the  makiur 
of  this  order,  paid  the  following  snmsin  reUApti^  the  said 
pauper  lunatic,  Sarah  Sampson — that  ikio  say,  the  sum 
of  4/.  Ox.  Id.,  beine  the  reasonable  expenses  incurred  b^ 
the  saiil  parish  of  Little  Baddow  in  ana  about  the  examt- 
nfttioii  (if  the  saul  Sarah  Sampson,  and  the  conveying 
of  Iier  to  the  biiiil  house;  and  also  the  further  huiq  m 
12/.  lU.  111?.,  being  the  amount  of  tlie  several  sums 
which,  by  thf  sjiiij  cbiircli wardens  and  overseers  of  the 
.said  iiiiri--h  of  Little  Raddow,  liave  been  hitherto  paid 
to  the  projirietur  of  the  said  house  for  the  reasonable 
charges  of  the  lodging,  clotliiDg,  medicine,  maintenance, 
aifd  0^  of  ^e  said  Sa(ah  Sa)nno^,  dimqg  her  coufinA- 
ment  itl^  aafd  twuse;  ,we,'a^  ^hef'elf^  order  yom 
the  tjra^nnir  of  the  guardians  of, uw|>ocffefH^ 
Vniob  afoiresaid,  to  pay  fopthtj^tA, ,  uol|i^  ttie!  church- 
wardens and  overseers  ef  ihe.'s^il  pur&h  ofJUttle  Bad- 
dow, tlie  said  several  suiDf^bf  4^.  !(>s.ljd^'ii^ii  lid., 
making  in  tlie  whole  the  sum  ot  %m.it$.';  and  we  dp 
further  order  you,  the  treasurer  of  the  guudians  of  the 
poor  uf  the  Witham  Union  aforesaid,  to  pay  also, 
weekly  and  every  week,  unto  the  proprietor  of  the  said 
house,  the  sum  of  lljf.,  which  said  weekly  sum  of  111. 
a]ipear:j  to  us,  the  said  justices,  t"  be  a  ruiisoTiable  cliarge 
in  that  behalf,  or  such  other  weel;iy  sum  as  the  |iro- 
prietor  of  the  said  house  shall  hereafter,  and  from  time 
to  time,  rea8<^nahly  ctiarge  for  (he.  future  lodgii^ 
clo^hiog,  medicine,  maiutenimci^  and  j^^ofthe  SM 
San^.  Sampson,  duriiig  8i^'ui]|ia''U:'m 
finediaa  lontiUc  in  the  bu3  nbuse. '  ,     '  t  . 

"  ^eh  ^ud^  SaTWde.  anFAaU,'  i^'duOmsfosl, 
in  t^MX^'^ounty  of  thia  10th  ^  1^ 

  "EdiUIND  ZtoUMI^j 

It  appsaMd  ftom  iSw  aAda^Ha  ^pea  -wWeh  tiie  rafe 
was.obtaiMd,  tfaat'Ur.  Bamdi  wiu  •thaiMa  «f  Urn 
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anion  workhonte,  and  was  not  otherwise  officiating 
dergjrman  of  any  parish  within  the  union ;  and  that 
Jeremiah  SncicHng  was  as^stant  overseer  of  Little  Bad- 
dow,  bnt  it  did  net  appear  what  powers  were  given 
to  him  bfhb  appointment:  It  appeared  from  the  affi- 
davits  in  answer,  that  there  -was  no  hinatie  asjrlinn  fat 
the  county  of  Eaaex,  and  that  at  the  time  of  tlie  making 
of  the  fint  Older  uie  paioper  was  an  inmate  of  tb« 
Chelnuford  Union  wotkhouw,.elMrgeable  to^e  ^rish 
of  Little  Baddow,  one  of  the  paiishas  in  that  nniim,  and 
that  until  the  time  of  the  mdcmg  of  the  hwt  onler  ahe 
bad  been  ohergeable  to  that  pariah.  It  fDrther  appeared 
^t  Mr.Byas^the  propnelor  of  the  licensed  honsc,  bad 
not  been  served  with  notice  ef  either  of  the  rales. 

The  fbllowinz  points  ware  reKed  on  in  support  of  the 
rnle :— First,  that  it  appears  by  the  aHidaria  that  tike 
Rev,  W.  Bnswetl  and  Jeremiah  Ssckling  had  not  either 
of  them  any  authority  to  make  the  order  of  the  let 
December,  1846,  and  that  that  order  fiaila  to  shew  of 
what  parish  the  said  W.  Buswell  v«a  tiie  officiating 
dergymao.  Seeondly,  that  the  said  order  of  the  1st 
December,  1846,  being  void  m  abbve,  t^e  orders  of  the 
Iddi  May,  1847,  an  also  V6td,  on  acconnt  of  the  said 
oidw  of  the  Ist  December,  1846,  bemg  «e  void,  and  oq 
account  of  the  Rev.  W.  BitsweU  and  the  mid  Jeraniah 
Suckling  not  having  had  autherily  to  make  any  soch 
order  aa  that  of  the  1st  Deeember,  1840. '  Thirdly,  that 
the  said  order  of  the  10th  May,  1M7.  adjudging  the 
settlement  of  Sarah  Sampsoti  to  be  in  Hatfield  Fever^ 
vras  mads  without  notice  either  to  any  oveneet  of  tiwi 
parish,  or  to  the  guardians  or  treasurer  nf  the  Witham 
Union,  and  is  therefore  voM,  Ae  law  not  giving  any 
smpeal  agsdnst  eueh  order.  Fomthly,  that  the  order  m 
the  loth  May,  1847,  for  repayment  of  |)ast  and  My* 
ment  of  future  charges,  is  bhd,  inasmsMli  aa  -it  foils  io 
•late  ft»ta  whioh  liiew  the-  ivriadiction  of  the  jnstlees, 
and  abo  inesiiMnhiB  It&itt-tia  diet*  i^t  vhittimeth* 
aettlement  of  theyadper-lniatie  wasitiHatfieldPeipertfL 
IHfthly,  that  tha  last*meiitiMMd<oRl0r  Is  whoHy  had  as 
to  all  future  payments,  inasmuch  as  it  is  not  direct  and 
positive,  bnt  g^ves  an  option  to  'die  proprietor  of  the 
licensed  house  to  vary  thechtirge  for  flitQraiodgin)^,&c., 
Ircnn  time  to  tf ne,  BO  long  as  the  said  Sarah-S<mipson 
may  be  confined  as  a  lunable  in  thnt^tonse;  .  Sixthly, 
that  the  said  last-mentioned  order^  instead  of  aiferrhig 
ftujts,  scte  oQt  fbnner  instrumente,  whtch-merely  recite 
thoee  facto.  Seventhly,  that  the;  mid'laii-mentloQcA 
order  is  mado  on  the 'chtfrchwal-dens 'ond  urerBeers  t(f 
the  parish  of  Hatfield  Penrel,  ^hoagU  fliat  parirti  ie 
in  a  union.  Eighthfy/tlwt  thesaid'ordan  df  the  30th 
Hay.  1847,  aevemlly-  fkil--  tgi  ahf ^  £wbkhdr  thb  si«d 
Sarah  Sain^Mnn  '^fm  ev^  chanMble  to  or  lesldcnt  to 
the  pariah  of  Uttte  Baddow,  ^d  whethei-  there-woe  ai^ 
faiiMtic  asylum  for  the  oauntyef-  Bisek;  and  i^.iev«i- 
nlly  omit  to  afeate  the  virioin>  facte  necanry  to  autbe- 
Tlse  Uie  making  bf  auofa  oiden  rMpeetiV^*  In  Edkster 
Term*,  :..  \u  ■        ,  ■  ■ 

Bfivili  shewed  cnuseon  behalf  of,  th^clrarehwardeiw 
jnd  overseers  of  Little  Baddayr.-^b«  rale  W  a  een- 
tiorari  was  obtained '  eleven  moOthi  after  the  malting 
of  the  oHginal  orders  'wttheuti  notice  to  cmy  persda  ih- 
Urested;  and,  there  being  no  jrtatotory  limitatioti 
within  which  the  appKcAtino  fOTA  oertiorari  must  be 
made,  there  ought  to  be  a  rule  of  ' practice  that  no- 
tice shosld  be  given.  The  pari^ioi  Hatfteld  Psverel 
it  not  interested;  the  only  jperstes  htterosted  «re  the 
pr0ptiefeor«f  titeasylumj  thcpaHskibf  Uttl^  Baddbw, 
where  tlie  pauper  was,  and  tm'pi«iij>et>  hei«elf; '  The 
proprietor  of  the  )i^tim,'i^  Is  thir  person' 'meet 
a^tedy'bnotcatted'wtKWi  fa^  tht'nrie^and'itf  idie  oi<> 
der  is  qvasbed,  he  wW  Mgun^  of  ainIidemoantiia«i>ift 


*  April  25,  befbrePiHe^Ott  ana  BlW.Jt.  Lord  DeUiboW, 
C.  J.,  was  absaoton  ueottnt'OT  jftuteb,  ifMaUffit  f.i'mk 
prB8aBtduriiviNaeoraivargiiMakt4:-<>JL       ^-'-l   •  t- 


having  admitted  thepanper  witboDtsaiiha«faM 
is  required  by  sect  48  ti/t  staL  8  &  9  Viet  c  Ui 
ra.»ti0jMDrfA,  11  Jnr.41).  [A^  J.~Thi  ale  ad 
for  a  certiorari  to  briag  up  the  oideia  otuht  io  faan 
a  statement  of  grounds.]  The  rule  fa*  tie  ctrtiansi 
was  obtained  so  late  in  the  tebn  tint  Uhm  va  h 
oppottuiuty  of  moving  to  qsash  it,  qob  i^nridi 
emanavU.  The  ori^riMl  order  for  tiie  WMntiiarf  tia 
hinatio  into  tbeai^nm  ocmplieaidth  Aa  hm^m 
in  SchedDle<D.)  to  stat8  &  6  YioL&lflfi.  B^iIn 
epention  of  tiaat  statute,  and  sect  fi6  «C  atiL  TItS 
Viot.  Ow  101^  by  which,  for  the  puposes  of  R&(Bttl^ 
BMSil^  and  removal,  tW  workneuss'of  anynnkaiito 
be  oonadered  as  situate,  in  the  pariah  to  wUek  tbo 
paaper  is  chargeable,  the  off  dwi^  auiuMv  <£  tht 
Horkliouse  was  the  proper  person  to  make  lb  atds ; 
and,  though  the  affidavits  state  SaeUi&g  to  bt  tlit 
amistant  oveneer,  they  do  not  diew  what  lus  iBtb»- 
ritTfwaA;  and  by  8tat.a94S)eo<3,  c.12,  his  d«t»ii8glit 
be  oo-exteasire  with  thoea  of  theovcneera.  Thttea 
suhscipient  orders  shoaM  wA  ban  bs^  johwd  in  fbi 
same  rale  with  the  ori^^naL  ordo'i  there  is  aiAiig  to 
otmnectthem  togetfiflr.  {[i^BSsHn,  J^Iheraneet- 
nectedbythtndtalsi&tbo^ktttr4idaiB.J  Ihnik 
docs'  not  cottneot^em  ;  the  two  ordsnase  Be(■nteI^ 
cord*.  A  certlnari  will  not  ilie  to  move  tke  odpnil 
order;  it  is  mote  in  the  nature  ef  a  ptoisna  totbi 
keeper  of  the  lunatic  asylum,  than  irapcratin.  (/■  n 
SkHOeaot^  11  Jur.  41).  \P6ik^  l^i  rfi 
hear  thfe  other  side  oa  this  pmnL] 

fykit€Aarwt  ttad  Patkky,  00ntra.H!<l>M^ 
How'cw  wedisposeiof  tha  rule,  &e  pnendartf  ffa 
asylum  not  having  been  served  with  iti  lfwir«|fr 
ment  should  sMCeed;  we  OmU  be  deddin^  Moi  hi 
hack  that  the  order  is  UlegaL]  The  pnanapaMM 
of  thd  order,  and  obliaod  faK  retertt  iUis  tk  pim  ■*> 
ought  to  be -served:  {i'MttHn,' J^Htbe«faM 
teieaion  ii^ite  aayhunwna&iadd  under  UeSAt>U 
a.l«0,ififtoa)dfata(lf  nov*  to  eiiaigeafenk,m» 
def  that  the  proprietor  of  tfte  «i^Io(B  iheliU  ^i^^ 
There  are  tiwo  grounds  on  whieh.  '  that  ordr  it  ngwf 
brought 'up  by  ocataonri  bef  one  ^wCenrt.  Bnt,  it  a 
a  jodlcU  -oeder/relKtfvaUe  hy  cettionti,  aoi »«  " 
order  4s  this  C««H  woald  qluish;  tl^  I>i>9"fC^*S^ 
order  ohews  that  the  'persons  vflio  atgned  it  e""^^. 
«ct  judleiaUy .  •■  They  hadd'  an '  alteniBlite  jimiAM 
to  make  the  order  or' nof,  atel  they  toM  <*1 
ncdical  Of&txiv«ad  mttst  pme»aUy  vuObm  tb»  » 
ntDtid.   The  woSfdo  '*-bei6fc  idtiaM''  «»  «9™2i! 
a'fonnal  adjndioatkm'  of  tl^  llHinei'atated'bi  ne 
iSeg.'w^lMBi»,  8  AdoL  A  £IU  fiU}9fkiid  their  paw 
to  tamke  tb«>  order IrUiifhed! by  the  ataiateto  sob 
■ivUdi  therm  tetUfiedi  that  tha  iiaipar  is  a  hMtie. 
ficoosdly,  if  this  order  faaiimi* 'b*  ^aaiW,  if  >^ 
TOarreUa  byc«rti<rtari,ifttiio  aaiieiwiyaaeMDuM*"" 
aociUaBy  to  an  orders  Ail  proctediagoof«n«*«" 
inferior  'jnrisdiottiny  hiving  atatototy  po*«i^  w  * 
viemd^le-  ^  thia  Court,  (GramoeH  r,  BunttH,  1 
387;  I  lid.  Itayn>j464),  thtmgfa  a  etrtjonm  ™  "g? 
toKHMTeanyotSierthanindiaalacti. 
Sirt-.«,  refarml  to  in  Ha  rllJtfd,  CaW.aW).  » 
defendhnU  odghl  to  have  Applledto  ^usib  t*»«'***5 
qtwunftfovideanahavit,  and  then  ^^^ff'^'rf!^ 
wloohl  have  had  'an  oppMtunity  of  atuWiiV' 
oitMl  i2rt7.  V.  .ftirto'Aflta^)(3  ft.  B.'TTei  6  Jv^TO 
Sta.niMrAam,  (11  Adokft  fiU.?»; 
)flMi^+.Cbrtta«W,  (*fti,Bt  a01f7Jiir.J'»^^ 


objection  to  tlielmiB(af't^aoerfiei^ 


of  vboaiSuwiDir  «ana»again^/™'r 
o^erl  of  .qvirtar  •eaMuaitlatiW,"','^ 


fee9  tohe  fakenbythool6i^ot  tbei*««» 
Supptne  a  nle  int  a  ceiiidrars  <  tp  Unu  if 
.«hieh-  outfht  not  to  be  Mmlavhdf  8|Hfc<>«,»^<l£ 
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but  when  Fettinied,  the  Cosrt  must  deal  vith  the  onUr 
according  as  it  find*  it,  good  w  bad.  [Cohru^*, 
The  parties  do  not  give  ua  jUriadictkiD.by'Miiauv  np 
an  oraer  over  whioh  we  hsTe  meae  t  wa  him  a  right 
BBy,  **  We  cannot  do.  what  yon  atky  iMCBUae  ir«  hare  n* 
juriadiction."  £rlafJ^n.IItav^I,Iigrdy{Caid.fm% 
the  order,  which  bod. beta  removed  hyoertieeari,  uras 
not  a  jadieial  act ;  and^  it  bung,  azocd  that  th&  .aet  of 
the  aesakuis  was  olcu-ly  illegal,  and  siidti  an>exociiof 
their  authority  aa  it  iraa  teipossibla '  to  soppotf,  the 
Court,  admitiulg  that,  kaU,    Then  yaa  nagr  puuli 
the  iuBtice»  for  m^kjiqeilt^'^aiuLtiw  ^nttiatari ,  waa 
^Qauwd.3    Thnt  ritiinin  ti  iirtrrtnnTj  InnnnTWiaut,  liii 
canse  the  Court- (wqld  aoti.haTia-tM  matwids  hefote 
it  for  flxennraig .their 'jadga^ts  dnea  tlcat  timejihe 
practice  haa  bean  the  nvciraet  .  iSrlt,  Jf^Yeaau  m 
to  OTorrule  £egi  T;  Cakt,  (8<^JB.  76;.  10^  iiuu 
wtiich  ia  quite  «  reoeBtoaaea' thaLthmoia-eae^ratnM^ 
does  not  n^atittre  the  exMfiBnee  .<tf  anothan.  Ro* 
binaon,  tha  <aaa«ter  of  the  Ooivntoffice/ layvibat  in 
that  oase  the  objtetioaiivhich>  jaa.tak«/inn  .inade,«Dil 
the  Conrt  decitfcd  agaiiuit  it.'  f  oMiun^  J.— Tbs  fioim 
of  th«  order  '«vdn,iB  stat..a  &  d  Yict.o..lOO,:Sabedj 
fD.),  it,  «  We  hereby  request  you  to  reoaire"  &c1 
An  order  gi«cn  abder  secL. '48  of  atat..A '&  fi  Vict, 
c  126,  dixcota  tba  Joeeper  of  thoia^inm  to  reosive 
the  pa«fpw;-tl^  'ia  no  ipowerta  mim:  payment  <rf 
the'fx^enaea  of  naiutenainae^  vndtt.atat.B  »  9  Viot. 
&  100* '  ■  WoUriel^         it  tampaliwiy       th«  pMw 
piietorof  the  asylum  to  HqeiBeUwlanatio'?  Isitaot 
natter  of.  cOiitraet  t)    If  the  fceepeil  of.  th»  aqrhuil'  re- 
ceirea  the  p«DP«r  wth  an  order,  h»a|B^ieBces  in  the 
terms  of  it,  and  la  bound  to  peaferm  all  ihe'  provislona 
ofthosiatuta.  [<A>/«r'<a^^X-~'7heoftdatiU7aniiiister 
and  the  ionenwer,  who  yoti  miist  coiltendits  beinltfa* 
poiitioB  of  oAoersi  ^of  [an.  ia&rier  juriadktioDi  do  net 
profetetohaTe  made  tbe  oed^A  nndbr  '9eeti'48of  .statt 
8Ar9  Vict.  0.126]  thayrhove  aeCed  uwrn  accti  48  oi 
elak  8  &  0  Vict.c  100.}  fieoti4a  of  sfati  »  &  0 ^icb 
e.  12^  has  either  repeako  therprovinopsiin  atat.  8'&  9 
Viot  c  100^  or  it  ha»  «i^;rBfted  its  .own  proviaions 
vpoiit  ;'tiio  two B>iM betafcantofpatber,'  '[^Me,-J.— 
8eot.48  of  stat.8  fle  0  'yict>.c.  lOOydoeBiior«Dthoi:iae 
Wpeeaoa  to  make  an  order  $  It  oalj  prohUdta  the  pro<- 
pnetorof  'theaaylom  from  receiviitgalaDa^'witMut 
an  order.    Patterns  J.t*<-ThaiG  -are:  no  words  v^hieh 
laakeStoMigatotyon  the  Jofltia»oT>the  o£Bcii^tvinii- 
idBter,  as  ther&  af4  in  Be9tJ48>[of  ata^.S  &  »  Viol. 
6-126.]   At  any  mte^  the  Coott  wiU  not  cjaash  -the 
viitnoWh   Tbe  orderisib^retbeA^oQEt  as  parl  of  tbe 
aeric^  of  pEDModiDgs; 'frluch  eantidt  b»  aeiinnited;.ifr  ta 
thefooDdatianonwhicfa  thooiheiisvestJ  ['Pal(r«H*, J>4- 
We  propoae  to  jdisquss '  that  1  bttotth  of  y bop  rdle  which 
idates^to  the  other -twoiosdeTSj  whioh' it/is  nob  eo«^ 
tended  ore  nofc-pn^eiijrieaDaioved./  If  tho-anRHHtont  on 
tlwotker^e  ia«arnety'^he/rulB-trUI  he  diMdistrged, 
tfaoni^  tha«eiitiQniiiHighttQfaai*heen  cpi^bedt]  ' 

.mtt/^  than  ahewed  oanse  ^iggdnst  the  rule  for  qoesh- 
Mg  the  order  adjndieetiihg^  the  settlement^  tind  the  order 
Ibr  «apenBcs.-H-The  «hj^:fio^f  'that  the  .^noinictov  of 
the  aaylum  waa  not  called  nboQi  iby:  the  irale,  ^pUee 
to  thMe  ordenb  ^ie^  XT^he  object  >  of  all  <  the  par- 
ties is  to  h^TO  validity  .of  tha  orders  diBeuseed,] 
The  order  adjudgioR  4fae:  nttJemBiit:ioimade  vnder 
•Mt.  JS8  of  statv  8:&^  Vict.  cilEB,  inhlchveivei  Juarfc- 
diction  to  twb  jti^ceeof  the  ooduuy^  in.«Aich\th&ar^- 
hnn  is  situated,  orifnim  'any Ipt^  of  .whtoh  ^thB.  hiaotic 
wu  unty  iA  wfaatsveti  nlaUQer  he .  may/^te  bbenv^nit 
there;  and  the ocdextibvexpcoiseBdsiniodekindee  aectii.'tt), 
'"|uA  apidiesitn  amaky  atshnmi  asid  to  piiVate  psylhms . 
^neit  there  la  nocouityaniBiB.!  'lUibardea  a^juc^falg: 
^  settlemMtdoesInot  shete  whethtEitbapadper-waa 
wnt  aecordiiK  ^  itbe  praaiaiQiia'Of <  tMa  iibb,  «F«f  jelait.  i 
S  &  9  VidU-o.  IMt^ohd'tba  Confcth  <nat  JA:dibedtgEito! 
«^attiwoEighial«ni^4fthboe42aatfri.UBnea'Jp^ 


pnly.  There  la  ^bandaot  aWdeace  om  the  face  <tf  the 
orders^  tliat  the  paziBh  from  which  the  panper  was  sent 
was  within  the  eonnty  of'  the  joatioea  whi»  made  tiie 
orders;  <£r  parte  JAmAfe^,  6  D.  A  L.  404 ;  12  Jur. 
354} ;  and  the  Court  cannot  inquire  into  the  truth  o£ 
the  fact  upon  affidarit.  [PattMoUy  J.— -You  need  not 
labour  thi^  poiuL  We  are  of  opsaiflnthat  juriadictioa 
ia  gireny  1^  the  C&th  seotioB,  to  the  'jusUeea  of  tho 
ODinit^j  vhenever  a  paioper  luAatic  'has  been .  aant  to  &' 
hmatie  aayhim  im  the  oonnty,  witheoJ-xefinKiiice  to  the' 
muiner  in  whieh.'he  was  sent  there.^}  Tfaathird  ohjeo' 
tion.ii^  that  ttio  otfder  waapDsade  -wittumt  inotioe  to  the 
pwiah  which  i8to.be  affected  by.  [JVtMMoH,  J^Jb 
parte  Jfink^o^  (ft  J>.  &X«4IM|  dB'Jttr.854)  ehean 
that  the  omission  of  Benh  notioe  does  not  anM  the 
vdidity.of  the  ordsri^  The  foarth  objection  is,  that 
tdia  order  for  ttiiienaes  doe*  net  ahew  at  what  time 
^e  lunBtic<«aa  aaMed  in.  Hatfield  Perepol.;  but  tho 
taly  facta  whiohrtha.  jnatkes  haft  .to  determine  arej 
vhethedf  the  |»aeper  lis  in  Ah  aflf  l«m  or  Ucensed  hoiue^ 
and  .whether  there  has  been;  A.pnvioua  adjudioatioik 
of  the  a^lomeut.  These  &ots  «re  stated  in  the  order* 
The  fifth  objection  is,  that  the  order  is  had  as  to  futaee 
paj^meotSy  beeauae  H  givea  an>  option  to  the  pron 
prMtoK  of  the  aayluofc  to  v«ry  the«hargfl :  this  objection 
BOca.  to  part  only  of  the  order.  1  {£lai  ri  Miumm,  8 
B.&C.7B).  BotthejitttMetfcsnttotfix.whAtihaUbo 
the  aumpa>^lefoi<  all  tlibe  to  cone,  nor  does  the  etfr* 
tele  direeC  thdb  they  ahall  &b.  It.  Aa  to  the  aixtb 
ekyectiraiy  it  ia anffiwanfr  tliat  tiM lenbr  aeto'oni  former 
ioatrumOBts^  whioh  recite  the  neoenary  faots.  As  to 
tfae  aefWBth  olQeolion,>the'0)rdeiii8  righuy  made, 00  the 
ohanhwardesuand  oVmsecTs  of  Hat&cld  Feverel,Uiou^ 
thai^  parish  is  a  union.  The  >  eighth  ot^ection  isy  thAt 
the  ordoB  foil  to  shew  that  the  paupec  was  ever  ohaige* 
^bk  to  or  resident  in  the  parish  of  Little  Baddow.  It 
w  not  Bocesaavy  that^  there  should  have  been  char|^ 
AUUty,nor  tbaib  Uie  party  .should  have  been  leudentia 
the  parUi  of  Little  Baddew.  (A^.'^r.  TynakiU,  It 
Jur.MjV  , 

WhiMMTtt  PaMmft  oontrA.<-*It  waa  thought 
jconriuueAt  to>  put  both  the  eidem'inte  one  rolei  ami 
Ahe^ahy  save  ex|ieiiae.:'Thfr,eettibraiA'to>-femoTe  the 
fonaer  order  wab  only  wanted,  in  orderl  to. tbsw  that  the 
cental  in  I  the.  aeeaadofda"m«  not  true.  ICba  order  £te 
cvpenMa-oonaiata.Df  theeaaoms. .  If  the-reaaovaLof  the 
lunatifl  t»  Uh  ;a4ylmn,*BsiuAdez>  «tat.v8  &  9  Yict.  c  10(V 
there  .waa  no  pom*,  ia.  mahe  thd  order.  :fof  ffiKpenaaa 
,in  tfaronr  of  tttile  Baddow  ntidet.  stat.  e  &  9  Viot 
«.<UZ6. '  li  was  intended,  tlmt  theproviaiOn&u)  aect.  68 
«f  «.  126  shttvld  epply  only  to  obsm  i  within  tM  statate, 
.and  not  to  oases  yt\m»  eiJOO.  The  Mlh  aflctiou  tX 
c.'J^6.enae^  f'that.cVety.amih'  otd«r^^>a<justiee  .«r 
^let^maily  and' overseer/ on. niieiriDg,  QfficiBr>  AS  aifoi^ 
aald.ior  the-Teceptieni  ot,a  ibnatic,iMtO'.an  aiQ^ltUD^ 
shall  extend  .to  hia  erdniNioni.  notably,  into., the  pnftr 
cipal  asylum  of  the  county  &c.,  but  also  ipto  any 
-ottier  a^yhinf  ,&ej;  ptQi'ided.alvragWy.that  every  la- 
naUo  shall,  nnder.  every  audi  aidet  aa  last  aforeaaid, 
.bo  taken  the  fint  plaee- to  the  .priAicipal  asylum 
of  ihe<  eonnty  Ao.^  aad;  dudLttiinW:  be^.kept*  uDlwa 
tfaorB.be  no.auoh.Miyluin,. or  there  is  4.  den^ieaqr  <f 
ro<wa  in  moh  priacipal  a^Iura  &|e.» which  defici^oy  i£ 
room  OK  special  c^jrcumetatiee  ahall  he  stated  in  writing 
upon  tbe  «rde*  for  tbe  .ifec^tioa  of  such  limaUc  into 
anv  neyliHro,*'  &a  Again*  it  is  en  order  to  a  priwils 
inditiatali;  a»d  the  tigialat'ursiititenoed  tbatapauper 
luaatia i  should  jie  pent  i&iithe;  first- ifutfmoe'  to  the 
jwHuitj]ri  Aty^n^  and  not  tQr.a  piiivateiluDatio  aey^u*^ 
wlesb  th4im  vraft  no  eonnty.  wi)aliift  «iviiimfti«r  liie 
«op«tyi:awliuu.inA  uw&le;ta  wceine  .hiva;  «nd  theo 
thft  iperial  fir'^'"'^*''"*'*"*  uTimilfl  he  stated-on  the  face 
.rf'tlmiordier.  .K.tteio(t4*r.w«* piMl«,ppdeT'  c^  100, 
.that  ip^erMm  mi|^-ke  ai^ed*!.  «Xj8evt«.  81. and  Uli 
ct  0. 120,  the  JasUee>jkidii|njj|}i$itiuv^,An  oidef 
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for  expensM,  imlesa  ihe  otAot  «f  remonJ  vu  made 
-ander  c.  126.  {PiiltiKm,  J.~Zt  oanaot  1>e  aeee— ry 
fa  u  order  for  expenaee  to  state  iiiat  there  was  no 
eonntj  asylnn,  though  it  aimr  neoeMaij  In  an  otf- 
cind  order;  otiierwtee  an  oraer  fi>r  expenan  wotiM  be 
lad  -apon  a  ftot  whidi  la  matter  of  aqppe^.]  "  Under 
a  apedal  power,  partfea  nniet  «ct  atrioUj  en  tfie  oonH- 
tiom  under  wl^h  it  U  -ciren.**  (CiJendge,  J.,  in  Rtg, 
T.£7;M,6^B.Ml,M6;8JiiT.iai(Lmi^.  [/>MMDn, 
/^flwt  caae  waa  tipoii  ivpeal.1  ^ila  waa  a  eompnl- 
lonr aendinr onder  aaet. 48  of  atetOft  9V1ot.e.l1S, 
ISM  tbe  Bnuaqnent  aeelfana  vafer  to  that.  Th»  ^raids 
of  file  Qi4gtnal  order  loUcrwfteftfmfn  the  aehedale  fn 
c.  and  not  -thoae  te  e.  100.  WlMnvcr  natter 
coea  to  the  jmisAetlon  of  fiie  jmtloefl,  it  la  open 
to  the  party^  to  ahew,  that,  in  fm.  It  did  not  «xtA. 
Die  prerleo  In  the  Mth  aetfUon  «f  atat.  t  ic9  Vfot. 
t.  19S,  otdy  gWee  a  condilSonad  power  to  tiie  oflS- 
dating  nrioiat^  and  the  ovemor^ in  oaaa  the  parfaea 
ore  mmUe  to  attend  hefine  a  jutiee;  anfl  it  la  not 
stated  in  the  original  OTdWf  aa  redted  tn  anbae' 
mwnt  ordeia,  that  the  lonatie  was  nnahle  ao  to  arttend. 
fBeff.  T.  Bmm,  7  <^  B.  MS;  10  Jm,  94).  [/^Mcmm, 
J. — Soppoae  tlie  jariadietion,  aa  to  adjiidringthe  aet- 
tlemoit,  la  ezeacmed  hy  jnmeea  of  MidueeeX}  aa  It 
aright  he,  how  are  they  to  know  'ii4iBt  h^ipened  he- 
fbrel]  They  muat  Inqnln,  for  ^e  pnrpoaa  of  aaoer- 
t^inr»  tbstf  from  flie  D^mntna[»  tbe  prooeedftiga  ham 
been  rwhtly  tdran;  aal  m  oMer  nmt  shew  all  Hw 
-moeeedtnge.  [PMefm,  J:— 'Thej  au^  he  at  a  great 
distance;  the  pauper  wtj  he  sent  to  a  prtvate  aaf- 
Itnn  In  any  ooimtT.  I  do  not  ate  how  it  is  natter 
inisffietion.  JSrUst  JT^Under  aeet.  49  of  atat.  fl^  $ 
^ct.  0.120,  a  Innatlc  'who  is  not  ^uu^eable  may  be 
tilran  to  a  Innatio  aa^mai  in  tfiat  caw  it  eannot 
be  neceessTT  that  the  or4er  dioirid  shew  that  the  In- 
aath)  waa  ouirgeabla.^  The  JntHaes  nniitt  And  either 
that  he  -was  ^axgeable,  or  th<^  nost  state  ainue  otSier 
daas  of  fecta  vUdi  renders  btan  anDCniMe  to  tbeir  jiria^ 
dioticm.  {Smf.  v.  7%e  Jtutiem  ^  Oentmll,  ^D.ttU 
TTA;  9  Jvr*  972).  iPattmm,  a.— itt-tl»t«a8e.-arfa!eh 
vaa  nnder-atait.  9  Geo.  4;  e.  4(\  It  ^ipeaMd  «la  m  ^baa 
of  Ae  order,  that  llie  In&stlc  mH  been  eent  to  lAw 
OonniT  hmaUc  asylnm  by  two  Jvatloes  of  henaKh 
afFaunouA;  battii^liad  no  powet>to  do  aat  nd-tibe 
Judge  hdd,  tjiat  Hie  hinatlc  -waa-  ntt  eonfined  udar 
an  order  cf  tw>  justieea.  H4re  it  xp^^mn  Aat  tha 
lunatic  was  sent  to  the  asnioxD^  and  waa  there* 
■which  ia  aU  t&at  Is  RqnfaKd  hy  atvU  9  6t  9  Viet, 
«.  lao.  If  the  first  ordtf  ts  Invidld,  It  might  have 
been  apiwaled  s^aSnM.!  Again,  the  at^n^est  of  tiie 
facte  by  wn;  of  reritad  -fs^not  Stfffiefart.  ( Aif  iTs)^; 
t  AAal.&EU.9«li).  Ateordbw  to  the  otdf nsnr  iom 
«f  aa  Older,  after  a  Teettkl,  tib -ftetl  *f»  adjndged  46  be 
true.  Aa  to  ^  dbreoUon-fitr  Marre^ymeati^  theiua^ 
-tioea  were  bottttd  to  uaeartda  irhat  ia  a  faaaanafale  anat 
rPamsM^.— The  jaatloes  ftond'Ae  6M!tWit  die  patMt 
tf  Idtfle  Baddowiiad  iacurnd  exMHse  fa '  and  lAont 
Aa  ffiEamtnatlon  of  the  hnurtie^  aad  e&Kvfffimg  her^ 
fte  a^Him,  and  of  inafatidi^wheri*  it.3  TliMa  fiieli 
are  osdy  stated  l^-wvy  of  redltal,  ttd  not  aal  haTti^ 
been  proved  befiiM  the  Jttsttees -upon  «atfa.  Wbat  an 
naaonaUeexpensta  lea  question  «f  law^aniii?  aiaat- 
ter  of  which  tbe  CWirt  wm  |adg»  when  ihe  oeder  is 
hnnght  befove  Iti  '(Oo.1<ltt>'Mrba*  XcAf  t.  jPtrk&Kdf 
Bid.96S;  Shmimirh  mm,  1  Vault.  21*).  The  >atiece 
Oa|^tmmse]TestQ(W»itafa1htfaue«nl.  (AM.T.£ei^ 
1  <t  B.  740;  0  J«r.98t  ift«MrTiM0*o4l^'B.7a«i 
9JW.79).  Inorde^toebiilatetbeMMty.tbe'mfda 

aata  otheinriaa  wdefed V  o^^etw^  *i<tfco 
haen muny  taaaitcd:  'AWeirbhndlMlygtimi,1)y< 
flBet.92;  tothe  juMeaa'to  aniee's  fieah  ai«ei^<ir  to 
tiry  their  ibrraar  wAar.  ^iHcl.4d^'tha«ommittee>of 
TUtor%  fa  Ihe  faaeoP'a  teiiBtrfaBatie"%Ilunj>aii^ 
tvylhftwael^ylnBiBfa'hapiwIbrtlM'faiMnftfa  tta 


asylum.  Hie  remedy  Ibr  dfa>befieaoe  sb  aria'aW 
indtetmeirt,  aaid  therefore  <dl  material  fiwtsoa|^ti% 
fixDr  stated  in  the  order.  (  Am.  t.  Jfartis,  asto  (t)  ^ 
fMr  T.  Otmam^  2  <^  B.  lOOT;  8  Jnr.W}.  [S^l. 
—Sect.  68  of  c  126  ^ree  a  remedy  by  fiabciB.]  tth 
a  ■common-law  offence  to  ffiaobey  an  e»d»rf  js4iw; 
f  Jt»  T.  jfoftfaiea, je  Bnw.  880) ;  and  iflheiwe^rli 
^y  distress,  the  fistreas  must  be  far  a  mb  sahfa 
Vnr^rtt  the  order  omita  to  define  wteatfaeiA^ 
paynmit  is  t»  begfo.  hffin,  it  mdjalifaMfta 
jnaticeadid  adjadgethat  B&tfield  VvmA  watha^ 
of  the  last  yagay  aettlement  of  the  faaiSt  attsat 
slating  the  tioie  whoi.  The  objeedoamidd  fee  fall 
te  erratainstioTffi.  [BrU,  J- — O^gbt  tbe  JmficailBai- 
in^OBte  that  he  wiO  be  settled  t  The  iii^islag  'a,^ 
foe  was  settled  atihetimeof  ^eadjadieatfeB;«tm(k 
order- prodooed,  itwonld  i^ipear  te  bema^ifai- 
tion^at ''belSBettfed.*'  OuiTOnefaagttbitMrT] 
The  order  oneht  to  state  that  the  jaalSeHdfilaM^ 
that  he  waa  then  seHled.   The  order  deaswt  Men 


the  (^riaal  pwacadhig  to  4mv»  bau  wMmA  jiMt- 
titm,  heoMiae  tt  U  thn  «lear  ifait  tbttofBAili 
not  tbe  ofiehi^  eleimiaB  «f  the  faitt 
Baddow,  and  that  Snckli^  waa  tbe  laaiataDl  eiciM^ 
not  the  oTBTseer,  -of  ihe  parish.  The  fartr  wios^ 
must  Aew  that  he  is  entitled  to  «*I 
"sent," in  sect.  C2,  mean^  in  the  modedweillyW. 
The  frst  1>«>°K  VDid,  the  case  hllf^ih  J* 

T. lifaftiii,  h  ^  'B.  HBT,  note  («> j  iB  3ra. «). 

"    ■  ■  .  cy-,«5* 

PAtFBSOK  J.,  now  ailH*iW  the  SwaBWr  ^1 
Court.— Tn  this  caae  the  BubrtantW  ^"^'J'i.E' 
thcr  an  order  for  expenaei,  under  rtA***2r 
C.  126,  s.  62,  is  -wdid  ta  respect  of  a  P^™5E 
eejved  into  a  licenwd  houae  torfht  nci^ObBtl 
undsran  orderof  acJergymamanffoTewa^- 
atat.  8  & 9  Vict  c. lOCL  B. 48,  withoutwi „  _ 
a  Justice,  under  serf,  ttiifstst.e'*  *^!* 
are  of  opinion  that  it  Is.  ' 

As  the  two  atatortes  w«jre  pait^  *?^ffiS£ 
tiihe,  they  ought  to  ta  lioflstrued  «a  Jn*«5*^  Sg! 
into  opention  twether;  and  in  that  cafe  wtfff*; 
tax«,  IK  pastfing  the  later  net,  had'  and*  fa 
paupei^  lunatics  might  heaebt  teallbeasad  haaaM"* 
the  8  &  B  Vict.  c.  1^  8. «B.  The 
lata*  acfc  i*  aect.  62,is  geriftal,  ajWflytoSi  *>f**"*2*12 
huiSfic  that'  shall  hate  been  aesB.wfaefcer'rifag' 
latet  stkh^  or  ariyoflier;  and  lepaati a  ■••g"" 
which  fed  been  used  fa  roany  oeietioiiarf »• 
tttte,'  eosopH^g  two  ielaatea,  »fa.  paupan  •«» 
parfA^^Opaapets amt  ^^^^^n^^SlSL 
MHm  or  imeer  of  apatM  e  wUhiflwni*  ■■f" 
thepauptrin  quesHon«ieaH]rfii0i<      _  .^.^ 

This  uuestfon  befag  4iapoaed  of  In  the  «W"*^7! 
mestielw«r foifareindn  aaitbtte  lastrsM**"' 
whfchthepattBM'wfaMnt.  SfcMDDamtofaoitia*- 

tuie 

by*   

tfisvgfabH  ^- 

wmDtaMo'byaeatioifai;  aiMttffatih* 
thai  fMs  «bfecti«b  tb.  >tfae  fabfag.tf  tfa 
able  in^tite^iag  cauV  a^afaatl  |aiilMBt'' 
fa<ftighi«l»'by it.  '  ' 

B^  Vh  w«»  beHn^  va  'nmmrHjfSSZ 
weolflbv  sirilei^tiaiaBft^.idMfwh"?^'^ 
Msccifa^a^tta  bffa  i«3i|i«fa<t«die«^  ■fg 
was  teaA-aC1ftbtatofaaraoifa«fa«^«''^ 


Wlt&  reabeat  to  ttaanflBtfaWj  aal 
«M«4t9.Vl^e.1<M^'i4%-fa 


(if  •cerSScafa,  tiqoinfaat  to  th*  "M^ifS 
I  iWei^Tof  'refctlan  fa  ihb  c«s»  "Ifc 
vfaVlei  add  iwtof  noha  jodkSstnatira  »«5 
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th<»rue  an  order  tar  expenscB  an  itated  hj  way  of  zft* 
otal,  that  ift  a  raffinienk  atatoDMot ;  antl  the  aaoisoBu 
that  tba  nacital  of  a  oomnlaiii^  canfadning  tb«  aaiential 
facta,  ia  not  a-xaattal  of.  tfia  mmu^  fiwti^  baa  no  anpUp 
cation. 

Aa  to  the  oMdcUqd,  that  tha  orcier  ia  for  the.pt^ynuait 
of  lU.  per  weeX  aa  the  aaaseuhle  chavga*  at  prwnt. 
orandiaNm^jMy  beraasaaaUyefaarg^dhareaaaiv  it 
aonld  be  lxinMin  wtna,  that  the  naaanaUe  «^aice  fior 
<he  maiiUeMDoc  may  prohaiiiy  vary.;  tba^  i«j!9||ieot 
of  huMiea  in  the  aottuty  ai^Daa«9K>TiBi«a  i»  nada  V 
Ihia  statate  finr  alterlDg  the  ch«i^  Scorn.  tinM,|o  thna ; 
<haX,  .ander  etat.  flG«o.  4,  c.  40,  ,t.  31^  provision 
dio  Blade  for  erdeia  vatyiiig  the  ohaige  Ivom  tiaw  to 
time;  and  tbatthetformof  enactowat  is  hane^tevat^ 
aod  the  p^wier  to  malca  wbcwiflffit  ord«n  m  mt'Oi* 

rity  givMu  Thereia,  tfaeiejaretreaam  fior  providii^ 
a  variatiosi  hi  the  charge:  the  .order,  decidaathe 
amooat  that  ia  reasoBaVle,  wader  jwaent  oironiBrtanflfa^ 
aad  ^vea  a  ^wer  Caa  fatave  ^riatiwi.  The  aomaltad 
aril,  «f  taiwng.the  qaeatioa  of  zaaamuihleneaa  ^  iU' 
dietventy  does  not  pree%  aa  th*  &8th  seclaaa  fureviaea 
nr  the  reeorecy  of  the  raoney.oTdered,  either  by  diar 
taeaaavaotion;  aad  il  either  par^:ebooBe8  fee  xwa.  the 
^uitimi  by  actian.  Omk  vaold  beno  paiiiqqjar  inom* 
vniMce  Qk  aettlUsg^     a  Tordiot,  the  jeaaonaUe 


Bn.  e. 


HIOtHABLMAS  TBMi. 
The  Ijthabttants  of  WoiTknHAMPTOx.— 
Nov.  17. 

ISubr  Stet,  58  iB  4. 9  Ttp^.  c,  12^  ^Wtc2  7W 

JbMieef  ani  cfmpoiwmZ  <o  Wftftre  into  the  Jatt  teael 
FSHthmnu^a  Pa/^  J.ifmatic  "  co^fimd  or  ord«n4 1» 
ia  floiiffaefr*,  t»  «s,^W2hi^  Mfa^.^iw  no.Power  to  iuh 

Mon  (KacMv^M       ''^  A^ium^,  and  tim^trs 
Aat  &mt  Mar  Anw  no  Ppaeer  to  tnajba  on  Order  for 
P^ment  0/  the.Bvenm  ^  hi^  Mamteitaiiuse^  mder 
&rt.62.'  ■  .'-;'..■/  - 

&e^U,^  C^il^rid^J^  an  Order        ie  maae,un^ 
■SmC  62,  for  PojfWKttt  0/ the  f^pnuei  .<f  the  ^camtna- 

iaeurrodmftre  Moa  TVip^  JmMMJv^^ 
itfOe  Orders  ,  -.  ,/ 

Bok  eallkig-i^m  th*|9Ba0qaiwa  (ci  i^HW 
U  original  order,  of  the  mh-^vij^  1347,  made  i^v,tw^ 
]satiws  ia*Bd  ior  th4  county  of  XiaAflaetei,/aad«}aoaB 
wdarof  aeflatea4j9f>Bfi?ifuiig  .thejutinB«  wh^d^^hll^H» 
noupkt  np  hy  eeiAiorariit  >  ahenld  Peti  beMaev^ly 
yiMiei  fox  the  inqufiSeiaDcy  Umeof,  The  ^nt  oaden 
Atod  tha  8th  July,  «a»  atf  »fn:T-''.Wl|enM 
hMMn«»  to  wit,  oip  the  :i4th  day  at  Mw»  4^  Ijmi 
ooe  Sattnri  Wedge,  a  pApar  hwatie,  waa.  «aiaif«B(><t^ 
the  Btatata  in  anch  .am  bb4o  .a»d  pMvt«ad»  aw^  to 
vitt  &om  the  townaUpofManehaatw,  in  the  eena^y.iK 
^^■WMter,  to  BO  .aayIain,'ragiateBe4  hoipUal,  or  liacnied 
to  wit,  to  the  Asvluoa  sUoate-at  La»aMter,ialha 
■w  eonnty,  and  vao  .then  reiMirtd/iM«  the  iwid  ■atff/r 
and  waa  aoBfinad  AtnUk.bom.  th(k  14tb  day, of 
«r  to  the  ^  d^  oC  JaOw^M;,  a«d  >v#iw«M 
mvwarda,  by  ail  otdor  heanM.data  ftb*  ^th  di^  #f 
^y,  lU7^,ind  awte,  opkntJia  aaaw  day  HUjrwr 
w  •fereaaid»  to  «&t»ja«  Salfonl,  in  ,tbe  ■aaaHLoawtri 
the  haBd>  wd,a«|alarf  J[«  liMand  tm 
^■WM  of  the  paaee  of  and  6r  the  aaid>o»«aty^  mitJckim 
*ueh  aaid  ceMty  A^.  and  aqrhm-AMB  mi  aMirtitt  if 
redtiiw  that  tW>  ^mHA-  lMtr«MatI«»d  jMr 
■M^  had,  en  the  dayiaad  yw  mA  at  the.pla^M 
mnid,  iaqaiaad  inta  the  Wiwia«taeauMt.ef  ^ 
^  Samael  Wedge,  sach  pauper  lunatic  aa.AAmtfaiCi 
^  had  obtained.  aatiafaateiyfawd«tie«  aa  ta.tha  »id 
«^«MiU  «f  tU.aaid.SMMi4  W*dn»  tfaM,.tfaa.«aiA 


find  and  a^j^idjn  that  the  laat         aetilement  of  the 
aud  Sam  Del  Wadge  was  in  the  parish,  township,  ai 
place  of  Wolvefhuupton,  in  the  oooDty  of  Stafford; 
and  whereas  the  said  parisli,  township,  or  place  of  Wol- 
veihampton,  in  the  aaid  vecited  order  mentioned,  was 
and  is  a  township  diffetent  Irom  the  township  from 
which  the  said  SuandWedgowaassnt  to  the  said  aiy- 
km  ;  now  we,  &e  nndanuma^  two     her  Hajeaty^ 
jsatioas  of  thepsace  of  aadnr  ttie  nid  oonnty  ol  Xmi^ 
oaatea,  fmi  a  pvt  of  wliicb  aiud  eonnt^  to  «^  the 
feavudiip  of  HtPelMrtar,  the  anid  Samnu  Wedge  waa 
aent  to  the  aaid  asyUm  aa  aforesaid,  upon  doe  proof 
npon  oath  befiira  na.neiw  here  had  and  taken,  and  apom 
IwodHction  be£an  ns  of  the  said  woited  ordw,  do  find 
and  adjudge,  that.all  and  shwular  tiie  prstniaaa  are  tnuk 
aad  that  the  Jdaocheater.  XrnMD,  in  the  said  eounty  of 
Wu-Hgteg,  (wbieh  md  lasUnnntionad  union  inclodea 
wtthia  it  the  aaid  te^midup  of  If  aochestar,  from  which 
tha  aa^d  Samoal  Wedge  waa  aent  to  the  aaid  asylum  aa 
afiMresaid),  has  paid  and  bicuned  the  sum  of  Ql.  lOe.  4d» 
for  axpaasee  in  And  abont  ,tha  examination  of  the  aaid 
SomDol  Wadge^  And  hia  eeamiyaiiee  to  the  said  anr- 
Ivm,  and  thM  the  treaBoiw  of  ikt  goardiaaa  of  the 
aaid  Maoehtater  Unton  am  paid  to  the  tnaanw  of 
the  Biud  asylum  tha.swaof  ISJLlAsJM.furthenaaoa- 
ahle  'abama  (UieiHnd  nithw  tw^va  cakndar  moothf 
Meviooa  to  the  4at»  and  xafdcisg  of  this  ear  order) 
taV  'tha  ladguw,  niaint««aiiea»  UMioins^  clothing,  and 
oive  of  the  and  SawMl  W«fas  in  the  aaid  awlamt 
ffe  do»  thaaafoa^  niiiiinnl  to  tba  statute  in  sDchcaaa 
aaade.attA  pvovioad,  heieVy  1  order  and  direct  thai 
thei  troaaoMr  o£  .the  gusirdiaaa  qf  ihe  WeWeabaaptM 
UnioB^  »  the  eenntor  of-Stoffoxd,  wbicb  said  last-man-' 
tionad  nnlim  iaefaidM.twitbin.it , the  said  tonnabipof 
WoIirerhliB^itoD,  ia-^bich  eaid  tewanbip  the  said  Sa- 
mael  Wedge  haa  hesn.  ,iidj»dKfid  te  beaded  as  afore- 
said, do  forthaiith  .pBy  mto  pw  tscasarer  •£  the  gnwp- 
diaae  af  *he-«id  mm  of  JUmhestsiw.  the  aaid  awn  of 
fl^>lSfc.4tfe>.ftlLiaanMMW  ineaned  by  and  on  behatf 
of  tiia'  aaid  last  tawtfenad.  wUro  hs  and  shont  the  as* 
ttninatianref  thstfud'Saw*^  Wedge,  and  hiaoonT^j* 
asHB  Mk  the-  aaid  MQrbpoj^  avldo  ala»  fwrthwith  ^ 
«nto  tbft  aajditaaamer  eC  the  said  Hsncbeirter  Umoa 
tikkaaid£«Bthat^»ef  lMlte.64l.,  theaaMntttef  aU 
Mmiaa  paid,  ae^afeassaid.      the  aaid  last-mwtionoa 
tataMiWito  the  itasam»r4^  tha  aidd  laqFlqm*  for  tha 
rituwable  dbif]|faBiaf  .,the'lodnagb  'iM>^>iU^  medi- 
fun^[elethisft,rand>r«i»e  ..ef  .flie  eaid  Sanwel  W«dg«s 
«^l«b>Baid  wargwbM^e  Um  Hievrved  iwltbin  twelv* 
«alahdat'jnentbsj»nvtatia-totiie,dat»aad.itiBkhig  of  Hm 
ettrttdaff."  .IChe  aecMd;.order  laaa  made  at  tite  Oo> 
toheftqwtsr.  sendana  lipv  the  o(«uftar  of  laMEaato^  ia 
Ito,  9«d  m  aafottniat*-^*  UpoQ  hantes  the  bmmI 
of  the  •duAacHwanta  .«ttd;aTCnM«  ef  tte  pass  <n  tbt 
tosnisfaip  ef  Wi^eshaitpttn,  in.  the  oonnty  of  Sta& 
ford,  againat  ..the  Mdm  Joade  b«  J.,H.'and  J.  O.  W^ 
tano  af  urlffiqeBl/aiinlioSBof.ttepewfein^  th« 
eoaaty  ef  Tjsiwaatei^  btasteg  date  tke^Sth      of  JoLf 
last,  «hca«by.  dba  laid  yaMios^  hftviiw  loand  and  aSi 
jndged tbttt'  tba  Isgal.  sattlaaaat<kf  Samael  Wedga»a 
unpst  knatie,  b«e^il;ben  ilate^-oenfined  in  theAqr- 
Ibb  at  lLancaMai^  4a,4ha  aaid'foiulty  ef  Lanoati^,  mi 
im  tha  Mriah,  /tomkabih-ee  pWas  aC  W^eihamytoa 
afotaaaid^d  ox>dea  a^dettraot  thsrtnasurer  of  thegnaD* 
diaartef  the  WidTtrhaMploa  Union,  in  the  aaid  oooate 
ef  Staffetd;:  within.  wUeh  nwontboisaid  te^nttkipaf 
W«lt»nw>|^i«oaiUii«tedLt0  paiy  ta  tbatnaaarar  at 
thtMimM  tfao-ma.^  MaaiMar,.iotiM  wM 
aiaaly  .ief  loMMted  withiu.vUih  Jast-mtntieaed 
vniota'  thfr  iavaaakipref  Maasheatal'  waa  aitoatad,  and 
fata»^wfaichi  Said.  ttfwDahip» of  /Mnnahsater  the  jaidS^ 
naeL  Ho*  >>o*»  MaoTad  4ft  the  said  wlm ,  tha 

■oaa^  iia*.- dd^i  lav  aU  eMpenssfrinewrred  by  and  <n 
haW.^l  tin  ffawiitasi  nf  tha  aoM  last  Mentieaid 
wdes.iMi^fhaWitha  «^nAuiliw,of  tha  add  Sawul 
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Wc^,  mi  Mi  eonnvuiceW  the  uH  ahyliim;  tni 
also  the  fttHhtr  imm  of  122.  iHk,  (t^j  thri  smotlnt  pAia 
by  th«  trertBter  of  the  fl^d  Httochttifet'  0DtoD  to  the 
treasurer  of  tbessid  asjlam  for  the  reasonable  chst^ 
faettrred  wilfatii  twelve  calendarmontha  pr^lorusto  tbe 
making'  of  tbcf  atid  order,  for  the  lodgfn^,  maitftetiuiM, 
medic^e,  clothing,  and  care  of  the  said  ^mael  Wedge, 
thd  same  order  1al>7  this  court  ratified  and  confirmed." 
ThiB  following  pwate,  among  others,  wfere  '•lated  bj" 
the  prosecutors T— First,  that  anorder,'ad5«d!catibgth* 
settlement  of  a  lunatic  pauper,  cannot  be  made  aftertlie 
twnper  has  left  the  aaylam,  registered'  hospihtl, 
licensed  house  in  wliien  sach  paupei*  majr  hare  beeA 
confined.  SevcMhly,  that  the  add  ordiers  are  bad  for 
flot  riiewinr  tint  theBinn  of  K.  19k.  4dr.,  theireiit  ordered 
to  he  twtd  fat  the  expenses  Inetmed  In  and  abtrat  fte 
axaniination  of  the  said  Samuel  Wedg^  and  bla  eon- 
reyanoe  to  fhe  -  said  asylnm,  Ineotivd  wftfain 
twelve  calendar  months  prevrons  t<k  1h«  date  ttf  the 
orderof  the  8th  July.  • 

Pttshi^  shewed  caase.-^The  pilncijMl  question  ^il 
whether,  where  a  pauper  luntftic,  who  has  been  sent 
to  an  asylum,  recovers,  and  is  discharged  from  the 
a^lum  before  the  place  of  hh  Ust  Icga^'seftitemeBt  has 
been  ascertained,  an  order  adjodlcating  the  aetflenhenf, 
and  for  payment  of  the  expenses  of  ' his  mtdntenanee, 
aan  be  made  subseqtMntly.  The  Iftngnaffe  of  the  ata- 
tvte  now  in  force,  stat.  7  S'Wct.  c.  1*0,  may  finrly 
be  eonstnred  as  snpplyfaig  Che  defect  in-  the  fotqier  sta- 
tntee.  11i»-9(Mh  section  <>f  stat.  \7  6to.  fi,  e.  ft,  eon- 
tilned  only  a  power  to  order  the  ebtf^  n  removing 
&e  lonatic  to  the  plaee  of  his  settlement  afad'i>f  ^naiw* 
t^ing  hin,  to  be  paid  by  Ihe' ^^h  ttt  whieh'lifc 
belonged.  By  sect.  20  of  sta*.  ■WGeo.  S,  cWI,  if  the 
jdace  of  the  tatrt  legal  ^MtlemeUt  could  not  be  ascer^ 
talned,  the  charges  of  removfag  the  lontttib  to  'Stii 
aeyltim,  and  tf  maintaining  him  the«,  "were  to  be  pifld 
by  the  treasurer  of  the  county.  By  eect:  1  of  stat. 
69  Geo.  8,  c.  127,  in  the  cue  of  a  lunatic  chargeable  to 
any  parish,  the  toder  for  payment  of  those  expenses  9s 
to  be  made  on  the  Overseers  of  the  poor  of  that  parish. 
Sy  sect.  9  of  stat.  5  Qeo.  4,  ci.  71,  two  jcMtlces  are  em- 
powered to  exainine  into  and  adjudge  the  bettlertient  of 
a  Ittuatlo  after  he  has  been  remtfied'lo  an  asylnm,  and 
tom^sntffder  «a  the  orerseew  <tf  Hhfe  p6or  of  atteh 
parish  to  pay  a  weekly  sum  for  the  mtUntfetfanee'or'the 
lunatio  in  the  abylttm  so  hmg  as'tM-lirtrtiAe  i^wlfffiM 
tJiere.  la  ^t.  JTotfAjbi  (8'B.  frG:78)ie'WAAhdd; 
that  the  words:  of  that  section' were  if^spMive,  and 
only  gave  power' ta  the  Jtrstices  to  ordet  ^yment  of* 
fbture  expeeaes;  and  there  was  ^e  same  di£isi<m  on 
aeot.  38  of  stat.  9  Geo.  4,  c.  40:  {He*  y.'Sl.  induHm. 
iMiemlart  8  Adol:  &  Ell.  79;  and^t^.  v.'Dartoti,  12  Adol. 
Be  Ell.  7S;  9  P.  &  D.  48S ;  4  Jnf .  «88>.  The  42nd'  see- 
ti6n  of  thrt  ffttitabe  empowered  -tw^  JudBcea  to  fne^nire 
into  and  adjudicate  opon  {h#  seOlemenl  of  any  insane 
pAten  **oonfihed,"  nndwan  <nder  of  two  jnsttoes,  in  an 
wsghxm*  l^ait  statute  Is  reptM^ed  by  Mat.  8  &  9  TiM; 
o,-126,  th^flBth-fliectlon  of  wmfeh  ettipow^tiM  jdstities 
to-inqaire  into  and  adjudge  tbe  sememetttof  tanTj>er- 
son  "confined  or  ordered  to  be'<!OttSced'*itt«h'abVltntt: 
By  sect.  62,  two  jusUcesHtte-  empowered  to  make  an 
order  upon  the  ovenaers-ftf  tl^^iMviiA^  ifi  w^ioh  th* 
fainaUc  shall  be  adjudged  iff  be  w^tled,  for  payment  of 
all  expenses  incuired  ii^  or  about  the  examination  of. 
Hkb  lunatic,  sYid  bls  conveyatice  to  the'  asyludi,  bnd  pf 
adl'tnonfes  paM  for  the  lodsii^f,  niainteti^oce,  medicine, 
clothing,  and  car?  of  the  lunatic,  and  inc^tred  irithii) 
twelve  calehdttr  hidntha  ;f>tevIoii8  to  the  date  of  the 
order,  and  Uso  fin-  payment  of  the  rea^n^able  <;har^s 
of  the  fkture  lodging,  maintenance,  meditin?,  clothing, 
and  care  of  the  ludatie.  The  27tb  seetiori:  vHlich  makes 
adtstiMtioa'  between-  <Hiriltfo'«tad''lni!4iMiMja<lditati«s, 
shm  that  the  Leglsltttuft  van  iatoir' that' littatiea 

ifsM  cisBaUev  ' Bj-  ant.    die  ^mmmhvAmtv-a 


pose  of  adhidiihg  tiie  settlement, under  xctiCt* 
susienoed  r(y  Ui6  recovery  of  Che  ItmaticT  tt  ti'tfa- 
venient  and*  :teftSokable,  ttuit  the  pamh  fraa  irUira 
lunation  senttothe  a^lum  shonld  bedletottvls 
the  expenses  jricntred  while  he  was  in  the  ums  tD 
the  pariah  in  "Which  he  is  settled.  Sach  mod- m 
been  the  intention  of  the  Legislature,  and  the  tbtrt 
win  80'  construe 'the  words  as  to  cam' it  itiU'iiAl, 
[He  iifed  THxm  y.  SkiW,  (1  Swanst  W);  v. 
Christclmreh^  (12  Jur.  1072);  Seo.r.  JUJ^tf 
MiddHset,  (6D.  &  L.  SaO;  12  Jnr.43A]  JPTim/i. 
Pope,  p  H.  %.  Ciks.  16) ;  and  the  (Amr^  b 
Flomd.  467  a,  dlsapttroWn^  the  screpalodty.tf  As 
judges  In  construing  stat.  1  £dw.6,c.l2.]  AsteAi 
seven^  pdint  tbtf  fittiItat$on  of  twelre  naAtfm 
tin  date  of  tne  order,  prescribed  in  sect.  Vt,  m&i 
ohlT  to  the  expenses  of  inaintaining  theloaitkfi  mt 
asylutb,  and  not  to  the  expensa  incurred  in  tons- 
minstloh  of  Hie  lunatic,  and  his  convejaice  K  fle 
asylum. 

HuddUabin,  contra.— Tc  is  not  staled, 
order  of  sessions  or  in  the  order  fbr  payment  f^wa:- 
penses,  t^t  the  lunatic  had  f>een  ordered  to  Ik  teioA 
in  the  asylum.  '[pgrftZy.— It  is  stated  in  tbe  orft  I; 
jtoyment  of  the  expenses,  that  the  lunatic  **8Mi*imit 
to  Uie  statute  in  such  case  made  and  ■projiia,  tsirj 
A8tothepriilci{ial  question,  the  power  tomikeindtfc 
adjudicating  the  settlement,  ceasesaisoutfAilMaE 
ceases  to  he  chargeable,  artim  power  to  uords 
of  remonlicease?  aa  soon  aa  the  psMBtrGcwatiiia 
chargeable.  By  secCA?  of«tat.  a  &  9  Vict.e.126,the 
lunatic  shall  be  deemed  to  belong  and  cjM^i'"'^^!^ 
able'to  the  pajish  from  which  ho  was  "^jJR 
pariah  shall  ^aye 'established  that  tbe  ^""^^•§J 
msomaoth#r  paris^  or  that  it  cannot  be  w^WA 
in  what  parish  he  is  settled.  As  soon  u  w'^'jfe 
ceases. to  be  clifugeable,  ,the  jparlsh  cannot  jf5emlw» 
from  thia^  burthen  i»luch  the  statute  htt  Uii  s^»- 
The  words  "ordered  to  he  .confined,**  u'<K*'*ftJ!'! 
introduced  to  enable  the  justices  to  ingnire  iMfl.g 
sirttllement  before  the  lunatic  had  been  coanjwto' 
asylunt.'  [fie  was  ftfen  stopped.]  . 

Cotmifaoe.J'.*— The  question  !n  this  csie  a  Ml 
determfntjid  8hWp!y  by  thB -^ords  of  stat  8  &  9™« 
0.126, Kiting tnein  aferfrarid reasonable htewtsw^ 
and  ■  it  depends "  principally  u  pon  sect.  38.  to 
given  by  thiit  secUon  js  'to  inquire  Into  the  iittw«r 
of  anyidnitiopaupet '"confined  oir  ordeiedto  »  k»-. 
fitted?*  %b  U  iiutte  dear'  that  the  order  in  ttiis 
not  be  itritaih^a  on  the  word  "confined,"" 
contended  that'  the  words  "  ordered  to  be  «nn^ 
m>ata'tometMng'different^;  and  the  question 
they  toean  si  person  under  an  order  of  confinenwis  * 


 _    ...  paoper 

oft  brder.of  conflnemeiH  not  carH^  into  '^ttti. 

111.:  .  4  J I        L     litiV'P  <L  ■  '   ■  .  '  *  .  -  -- * — 


'th^lost^tes  t^ot  hchjg  at' liberty  to  inquirB  info  l. 
judJcate'  the  scttlwneiit  nnder  sect.  58,  PJJ*? 
OTdeHAJ^  the  expend  Mis  to  the  gwaail.  "  JSJjJ 
inc(Jnverf(<noi'  io  this  construction,  tbe  ttiUX^ 
extettdWte'OrdeTiEoineetSt.  On  tbe  other  wtoyw 
pWesetrt  MVii*d,  I  think'Mr.  inisWer  has  gira  fts-flfB 

SflteiprttatSWiiof  ae'stttdtei'trit  X  do  not 

,a»i4't;poii-S;b.- '    ■■  , 

k»,  g'.'-f^e  ^ttttKon  ^whether  wyfp 
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of  wet  fiS  of  Stat..  8  &  9  Vict.  &  ]2G,  extend  to  give 
flwjaBticee  apowerof  adjudicatlox  ujpontbe  settlement 
beyond  the  ti^iie'  aoring  which  the  pauper  lunatic  ia 
confined  in  the  asylam.  If  there  is  any  doubt,  itarisei 
on'  the  words  "  ordered  io  he  confined,"  wluch|  it  ia 
«ud»  extend  the  power  to  any  time.  I  think  that  there 
ia  a  stcDDff  aaalog/,  ^tiich  has  beea  alluded  io  hy 
Hr.  Hadaleston,  between  ordera  of  remov(U..with  ren 
nect  to  cbargeatfaility,  and  an  order  adjadging  the  set- 
tUmept  under  this  statute  (  and  that  the  £&th  section 
only.^vea  power  to  adjudge  the  Kttlement  while  the 
Innatia  is  cmojBned  under  an  order,  or  prerion^  to  the 
y<|riod'of  nicQjRn  order  being  carried  into  eflfec^ 
-  £iiLE,  J.I— The  question  U,  whether  the  jiuticea  hn/i 
inwer  to  make  the  order  f6r  payment  of  tt)e  m(unt»| 
unce  of  the  lunati^  und^r  tlie  circumsianeea  appeals 
&g  in  the  order.  Doea  tho  pauper  lunatic,  after  his 
jjBchaige,  answer  the  deacription  in  sect.  fiS  of  stat.  S  & 
dVlct  C.12G,  which  ajithorises  twojusticeBofthe  ccwntr 
inwhieh  any  afiylum  u  situate,  or  from  any  paurtof  whicl^ 
any  pauper  lunatic  shall  have  been  sent,  "to  inquire  into 
the  last  Ieg»l  settlement  of  any  pauper  lunatic  confined 
orordered  to  be  confined  therein*'  Now,  he  was  not  don- 
fimd— he  was  not  aren  a  lunatic  at  the  time,  nor  was 
beehaigeable. '  That  he  has  beea  confined  does  not  an- 
mr  the  expression :  and  the  same  argument  applies  to 
(he  words  "  ordered  to  be  confined."  TChe  statute  ponf 
templates  a  pejcs<Mi  under  an  order  of  ccmfineihent.  A 
Mraon  is  not  a  person  ordered  to  be  confined  because  he 
ns  been  ordered  to  be  confined.  The  order  ii^  -tliere* 
An,  iIlegAl.-;-^ii/0  tfJaolute. 

■■  ;  A^.^Abt.T4.  - 

Jh  &aai{na^oh  of  tht  Pauper,  on  tehiih  an  Orekr  of 
Smoval  teas  made,  stated  tiat  t>  1804  ,tM  Poiuptr 
.  ««  hofvnd  AppmUieg    /mfonicwY  ioC.P»  of^e.,  in 
1A$  Appelant  Patitkf  Jbr  jfenm  Tetm. .  7ne  Grvund 
(f  Appeal  ttKU,  that  w  Pauper  mt$  nei  in  1834  le- 
jkliji  bound.  Apprentice  (e  C.  P^  of  S(e.,  in  the  Appel- 
bmtParieh,^ Seven  YearttOi mfed  in  J&amwMh 
tlmof  thesai^P<ftiper:—ffeld'»i^leieta. . 
On  appeal  at  ihe  quarter' sessions  for  the  eounty  of 
IGddlesex,  in  May,  1847,  against  ao  order, for  the  re-, 
n«Tal  of  John  Bollj^n  from  the  parish  of  St.  JameB, 
unl^enwell,.  in  .tbe  said  cc'uitty,  to  the  parish  of 
Astoo,  nigh  Birmijngham,  in  tlie  county  of  Warwiek, 
the  court  of  quarter  iaeasions  confirmed  the  orddTr  sub- 
iict  to  the  opinion  of  this  Court  on  a  ca/^^  Xbe 
u^iaation  ot  the  said  Jiohn  Rollinson,  upoiliwhich 
the  order  was  madej,  stated  that  in  the  yearjlBlX^  be 
vas  legally- bound  apprentice,  by  Indenture,  duly  ^gned 
■0.,  to  one  Cbarles  Powell,  of  Alcester-ptreet,  in  tlu 
ptrish  of  Aston,  in  the  eonnty  of  Warwick,  a  silver- 
pl*t<d  cup  and  tankard  maker,  for  the  term  of  seven 
and  gained  a  settlement  by  service  vnder  it, 
a  fourth  ground  of  l^lpeal  was,  "  that  the  said  pau- 
per, John  Bolhnsoa,  was  not  in  ,the,  year  1834  legally 
wand  apprentice  to  Cliarles  Ppwtll^  of  AlGester-9tJre«^ 
ulUw  said  pariah  of  Aston,  in  ^  county  ^f  War- 
indL  trilTer-pbted  cup, and  taBlcB^,makerj,..flK|r  ,tl>e 
intioa  of  seven. ^ear^  as  stated  in  the'  exaouaotioa  ot 
aud  pauper'm  this  case;"  and  proceeded  ip  t^aviars^. 
wi  other  ataiements  ip  the  examination.  On  the  hea^ 
^of  the  appeal  tbe  rerooudenta  contended  ,tbat  tb^ 
jwlemeni  ,by  apprenticeship,  stated  in  Uie .  examina- . 
gyji  was  not  traversed  by  the  ground  of  appeal;  The. 
>mons  decided,  this  point  in  favour  .of  tbe  resp«nd«)t%., 
1^  the  orde^  was  themtMn  fanfirmed.  If  the  Cou^- 
^>^be  of  opinion  tfiat  we  ground  of  appeal  ii^.  raise . 
*BiAne  tfpon  the  q'uestioil  of  settlement,  ttia  or^^  of 
^OT;d.wd,OTderof8e9Bii^naa».tofmfleT«raIly,^aaa(vqd 

•"wwise  the  same  art  to  lie  confirmed.  .   

and  }Fe^f,  i^.K^Bpa^tf^  ^^^ 


aionsv— Fir^  whether  ti^ere  was  anch  a  rarianoe  be^ 
tweei>  the  examinataen  and  the  ground  of  appeal,  in  re- 
spect of  the  date  asrigned  to  the  deed  of  ^prenUcedi^)} 
aa  would  mislead  the  respondents,  is  a  question  of  fiM»; 
and  this  Court  will  not  re.viaw  the  decision  of  the  quarttf 
sessions  upon  &  question  «f  iact.  (A^,  t.  The  Justieet 
of  jr«i*m«.  3  tl.  a  810;  8  Jur.  446;  Sep.  v.  Tka 
JutiicetitfCarntoaU,  1  New  Sew.  Cas.  161;  Sea.  v.  7^ 
Jiuticee  ^ Bwkinghamhiret  ante,  p.  1053).  {Wi^t^ 
Man,  J.— There  U  areference  to. us  aa to  the  snmoienoy 
of  the  ground  of  aiweaL]  If  tbe  Court,  notwithstano- 
ing  eUt.  11  &  12  Vwi.  c..3t— by  HOt.  7  of  which  the 
decision  of  l^e.  aesaloiu  npoo  the  enfficiency  and  effect 
oir  the  statemeot  of  tb*  grounds  of  appeal  is  final— n- 
views  the  4«^oa  of  tlw  quarter  sesswna  as  to  whethac 
a. matter  is  properly  traversed  by. the  gronnds  of  ap- 
peal, similar  quMtions-miiy  still  arisa  and  be  broughi 
Wore  tlpia  Court  np«n  notices  of  appeal  Seoonoiy, 
tba  Court  will  xeguisa  axuratiy  in  a  travene.  [Th^ 
cited  AenthaU  v.  Wett,  (1  D.  &  L.  6»9).3 

Patii^  contn.-^Th^  quee  cited  on  tha  first  point 
were  applf^oos  for  a  mandamus,  [He  was  thei» 
stopped.}  '     .  ■  ; 

CoLKRinaa,  J. — The  Court  has  always  considered  that 
the  decision  of  tbe  quarter  sessioDB  as  to  matten  of  Cut 
is  final ;  but  the  q«estion  here  is,  whether  the  isnc  ia 
properiy  iwsed  upon  a  particular  fiut>  It  is  a  questloo 
of  ^e  c(»i0tTii^ion.«f -a.w^fcten  instnment,  which  Ia 
one  of  Ittw;  ai|d,tJia  qpiarter  seanons  having  left  it  o^ 
to  ua,  I  think  tb^  hare  come  to  a  wrong  oopclusura 
upon  it.  As  to  wbsther  tbe;  ground  of  appeal  was  cal- 
culat«^'  to  ,n)i^fi>d.  the  r«»poBdenta,  it  appeare  to  me, 
that,  looking'  to  the  relation  between  the  parties,  ana 
cpnetdering.  tli«t  the  re^ndents  are  the  parties  to  re- 
ceive the  ground  pf  appeal  and  that  the  apprenticeship 
was  described  in  the  ground  of  appeal  in  Uie  s«ne 
manner  aa  in  tiie  exammationr  exoept  the  date,  it  must 
have  been  obvious  that  tbe  year  1834  was  ineerted  by 
misuke  for  1804;  Th^fore.  there  was  a  good  iaeae 
raised,  in  subatwce,  by  the  ground  of  appoil.  • 

WioBtHais«ft'~^^  ^"'^  was  ftmaiter  offset,  the  ml» 
referred  to  wovld  Mplji;  but  it  is  in  the  nstnra  of  ■ 
question  of  lawi  ma  it  is  dear  that  the  gnmad  of  ap- 
peal raises  the  issue  intended  to  be  JMsed  by  the  pavtiflo^ 
though  ther^       iloUtak*  w  the  data  <tf  the  deed  of 

apprenticeshipi       ,  ■  - 

Emi,  tffn  Inclhud  to  cwiy  out  the  rule  ^ioh, 
in  the  cooBtfuc^on  wptten  hHtremeRta,  reqaires  tha 
Conrt  to  glre  etf^t  to.  tbe  intention  of  the  partieaj  and 
1  tKluk  it  m^y  .w«U  be  applied  to  the  et«pa  of  legal  pro- 
c^uxe.  Ib'mua^.be.i^rewuned  tbat  the  ^>peUants  in- 
tended t9  exeroise  tiietr  l«gal  right  of  denying  the  set- 
tlement set  u^ip  tbe  tcaamination.!  .In  the  examina- 
tion no  deed  $  1884  is  mwUooed,  and-thvefore  all  th« 
words  in  the  geound^of  f^paal  aimvot  ba  carried  intfr 
efiect.  Theq,  sfiking  flat  tiw  words  wbioh  hvre  no 
meaj^ing,  and  giving,  emct  4hiw»  which  have  a  maao- 
in^  it  is  clear  that,  tha  grouad  of  a^eal  deaies  the  aeUi' 
tiement  by  appenticesmn  stated,  in  tbe  exaninatiioiu 
Therefore  the  deosion  of  tae  qtHuiar  swioM  was  VToag.-. 


Grouji'l  if  Appeal  activist  an  Order  of  Removal , 
t/ic  Statements  couiained  in  the  said  Examiuations  arc 

Jft^  gfMrmTnve^ff  m^fiffvmf^flir.A/^i  amounts  to^ 
,  |9  vetiotioua  pm^,^ stcOed  in  the  Sxa- 
'  'mtnaiions^tke&ifumsjnai^ 
-  f hem,  uiiderSed^ifif  Stat.lt  Sf^i^^r^^ 

Upon  appeal  t4.'tlip.£a«(m.4}i»^'«MlioM 
%,]  "  -  -       -  - 
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ilia  tw»  oliildiu  hoim  tiw  paridt  «{  I^nnbathy  is  ibe 
conn^  of  Bvrnj,  io  the  .psmaiyt^  Si.  Pao«ma,  in  tb« 
OflRBity  ^  MU(UflMK,  the  conrt  of  quarter  lawiow 
eoufimud  tb»  oidBr,  sabiwit  io  the  opinioa  of  this 
Court  Dpui  &  caie.  The  amwiiiRtiiMW  vpon  wliieh 
Uw  Mdesiof  remOTsl  TW.ma^aftat  Htting  aat  tha 
snmiigB  of  the  pai^av  the.aaatM  and  a^es  «C  his 
flUldveB.  hjr  ndi  BWKUg*^  hb  du^eahUitfj^  to 
ind  nridsneo'  in  the  yiah  of  Lambath,  toroooadad  to 
art  up  nttkmant  m  St.  Ftoaaa^  fa  ^«  fiiUowuig 
tana«^*'SnMMiali  Gawahaiaaithaa  foUowi;  *Bn* 
doriek  Graenlaadv  the  fast  eMimnantt  iiowhan<pB»< 
wm%  is  my  ia«fdisG«v1V  Edward.  Gnsalaadt.  By<iaie 
liMband,  wha  Jled  in  the  year  IKS,  and  ta  whom  I 
VB»  lawfully  t^aMied  at  .tba  parish  obnnh  of  BlomAs- 
b«cy,  in  tba  oouaAy  of  JSimmexy  om  ihe  IfititUay^ 
ISUI.  In  Am  year  1«S4, 1  bir^  of  one  Mr.  fimobyy* 
cwpwUey,  t2mi4>f  Kaati8b>-taani^  iartl^  eomtyof  JUiiiJ 
Omtx,  Mr  «ae  wh^  year,  at  And  fdt  tba  ifsariy  ivaAti 
fif  2Bfl,  a  tenenca^  conaistiiig^^af  a  separaCe  aod  diatiaot 
drt«Uiag.koiBe  «r  hailitiiBK,  baing  a  eottag^  attaated 
Mar  the  Castle  Inn,  in  KaatbMawiv  is  tbe  jariah  ctf 
"  aodlsohaldy 


St.  PanciB^  in  the  ooonty  of  M.  

M^ed,oaBiq>iad^and.iiUwbitod,aaiftBdsdin<aMlHptMir 
ttasaid  taaanent  &sing  the  period  of  one  whole  yett 
toBether^  usd  I  actually  paid  tha  asid  yeady  Tent  of 
SoL  far  Aa  asid  teBemcntjdvaing  our  said  iiiwfiiiliiw 
ttsraof;  aad  daainy  tba  period  iaa  fa^,  rented, 
•oanpied  the isaid  teuwsnty  my  soB,  tbetsi^  nwnriofc 
Gramdand,  waa  «nemaBdpatad,.  and  nsidad  witb  na^ 
and  foMDsd  pastof  nqrthan  finaily.  ^mtftiittlnfftba 
a«idtettanieBtIksT»Mt'daMai^aol  te-gud-a  paw 
abial  saltleBeiit.'  ^lere  iveie  ee««isl  gvakmda  of 
paaltraMM  abjaetioBs  te  tha  iowUe  and .  ejMminatioBs  g 
m  tha  aafy  ^tmds. nateri^  to>  ihe  »eatabcsaa  waw 
tha  folkMriag:^Flnt^  that  Oa  isoto- dlsoloasd-  in.  tiw 
■id  tfaatiiiaatlqns  aatnatyraw  ttud  Saaaaabb  GiaaiD^ 
hwi,  tha  modwior  the  saU  WnimUk  GroMkH  m 
niMd  n  aettlimanfr  In  tha  laid  .yariA  df.  St.  BanCkas^ 
Secondly,  that  tha  stUanaBts  aonteiBtd^  In  Ithe  sail «». 
smioatfonaakvaoitMai  On  tbahaariitf  of  thaiapnsal, 
aAsr  aavaral-  objeotioas  -  to  Ihe  teapiiaatisah,  jaiMd  hy 
tha  sypsUantay  .bad  bean  ovwrinladr  ifliB  r^poddnti 
Wa-oaUad  «pon.  to  piava  tha' sbtthasent  aat.«[r  im 
Ike  arsialnatiensj  wbevenpan  itfaa  «onBBd  ftr.tha-BSi" 
fondants  objected,  tbat  by  the  gronndaisC  apboai  tha 
astteisntiui  Sti.  £tonaiaa.iraa  wtAtaiad^inQr  the  faata 
teraaad,  saaa  to.mahait  iianawaiy  ba^tbe-rataMSkdesitv 
to  ifaaraaj^  piooC  af  the  sBMlsBsaq^.  aad«ft4rate^ 
ttat  tha^  oanyt  tf  .gaaftef  awskMs  dewAsd  the  olye^- 
ttan  iB.Amne.Df  tliefrtapawMta,  4M  cali&mad  Utii 
nUt,  anlijaety'hdwkvtk^^o-  tb«  apteioD^of  .tUi.Canrt 
vpan  ihf  pahit.  .JUba  tha  «adar>li^i  baan  n-aafei 
iwiad,  it  *aa  injgpslid,  awtt,  aBdv  tdiBi^dsBthfr 
dsaisiasfiBalilt.anif  aaant;  it  amald 'be  naaae  aatisfiin*' 
taiy  to  heazaaUatiaaief  tha  sattlafafliit^  Jtnd  tb  Uiia  th» 
couaatl  ftg  thei'BManJantn  ncsMahtad,  vitinwrt  wairing. 
tiw  alQeote  tDtha  gvonndaof  abpeaL  uAaaaadingily 
aiMaaaa  «f  tba  ssttlsuiuat  4r«  tim.i^nm,  bM  ihb 
QBWt  af  qniaatai  aaariaii>  deiMed.fliat  «ha<iaettiaHeai 
vas  not  prored)  isberenptin  tli^aadaosd-tiw«fid'Aldaa-' 
of  mnoTal  te  b«  oonfirtned^  snbjeet  to  the  opinion  of 
Utts  Court  on  naase  to  be  nantsd  :ta  Uie  appellants 
«  ts*  fhatafiafaaOTvf  ttasTsmiids  of  itpM;  iIM 
OMBtion  fiw  ttta  pidtdon  af  tbarOonrt  ia^  WbeUub^bj-: 

Ihns  Mi^natf  saa  i—  ii  AjayVttaAaterhiaiaii  afift  1 
tn^isedy  so  aito  oail  npotf  'sa^aiaaka  ftiaaiisiil^fcf 
the.  wilialato  ^duus^dtaiw^iaaptwt«i#:<ash 
aattbiBflatatthrhani^^thaMMidiapdiifthaQinrt 
ehaaU  be^apialaaijthat  inrtUs  gaMd^vf  apbml  the 
BrtriMHil  snaaaffidaot^nMad  «r,tsa*ba«d^'lhcvUM' 
amsTirf  iwieaslj  Ba«iaeiordwa€BsMosB<jatiaBiiM  tb» 
ase-to  ba  qoaahea  9  bbt  il  ihe  jOMrt  shteUba  of ^ 
oiwtray  ifffatftai  bdtlt)«i4B|s»i«i»lt*a^«hQflqM^ , 


Ottmy  in  sopobrtaf  tlwavdar  of  se^sna-ipiri 
taen^m,  that  Ma'atateawritB  aoptaiaid  in  tht  ta^am 
BinalioBS  are  not  taoe,  is  no  giaaad  of  nHil,i|yi 
sB«t.fllof  stot.4&«WilL4,e.7fl.  ktasaAdi^ 
any.  speoi&o  ftet  stated' in  the  inaiiiplitB^— fti 
infczeMa  ta  ba^Annfta^iflaf  «aa;ia  tkshik 
9WT  be  natni%  aai««A  tha  atlkniatwjrkmh* 
gaifled.  IQJmU^i^U  nmd  ^HbnuHk 
naiitaas*  sobstatttiallr  aOitnM.]  Kthsiffia^M 
denad  tha  fefliB  fMatalT,  tha  .wapeohaUiwah 
aa^td'to  tibe  cbatsapiHi  thoM  gtoondrof  iffrdaHih 
were  Mroloas  And  ■wations,  andar  saet..«^  irWbii 
rft-etutttedhsseai^A  ad  staL  U«  i2  Vkt.<.31^  tfnAa 
aoaiinahaiuiva  tteaesae  iadotRd«tbaat|n6^irill 
ba  eTBded.-fHe  eited  JSw.ft  Wiiti^  Upfm,{l\AU 

ft  Jar.  277);  mft  A^.  Ti  IWdgeaJ*  *  A  JtaM* 
(^B.SM;  llJniu2^i  ^  An.'v.&  ttla.aU^ 
itoS  (l£4aK727);theC«iit«aa^dMfdhdtyi^ 
tbh. .  rtlbhn'dfas,  J.,  mAnadi  to-  Ma*  vJWMAMd* 

AMsM-aDd  CtanHry«Datf%inMaetiriMilpb 
GomnMHk        aittHtai&  no  daabt  iiUiisw.  h 
■inanaadad,  (hat -aU' «h» -Mb  afested  ia  tksadlpii 
tiane  ndght  haaw  baan  aooaaaMy  daiiellf 
tiBvenatt;  but  tint  Asstraya  the  laguMistigdwUla 
g^ei^  taaeibtybajibya  thamwawe-#m-b#ili* 
to  is  bs  if  ««ipp  ona  <af  thaUatleiB  Mh«i«» 
winatitaia  we  iatrflduaad  anto-  H  ind  tin  awl,  1* 
nnt  Ihudc  thdfe>i8  ai^  igiaat  ineanrreaiM»iBlhMMf 
of  travetae;  bntthedadsiodof  ths  Maicaii9«W 
snbjeet  itauU  haris  be^  ftqal;  aad  If  tkr«**^ 
the  lAoBvuISBOe  80  grsaiasto'deprirBtlif  ifpak 
orUie  rigbf  oT  oontertijnfr  ttte  fiulk  ttv  ^  >* 
bava  itfintad  the  ntittar  to  bs.       Mt7  i(M 
Ui&  1&Tiet:u<jM^tfa«'doiiMoa4f  ttasWai'ifM^ 
tbB.8aficl*iat)aad  aftat-of  ■th^ffaaudi  if 
ba         aHr«Mbr<nFlil  hvN^n*  dUMT'**^ 
lhaaiBdwllBiait«ag^«a  ba'tew  J>fti>^*p_ 


ot'iq^  too  mantf  to  tto—'l"™* 
ad«feiBDy«im«aot'- '  ^  ■      • . 

WniHTMiui.idU^I-BhnM  n*iat  if  tto  iM^haf 
lasr  jdatifiad  the  «^a•ti»n  yHto  W»r»^-. 

Xfaa  gaeind  afi  appaaL  iB  qaeatioa-does^swVfM* 
banaiffa  aatsnea  #ha»aBih«  WsastbyMfaawf"^ 
of  ^ipesk  JB^  r.  Jfsd£eo^to'Mbfc!(U'MdA 
£U.6aniapfKfilwtUad0(toio*.'  »Nj«ftM^'» 
asoiB.  n^.ldistiagBiah  tha^aaaaa  hi  «bhM<*J!f 
v48Behass^<tbe(gia«Bd»  «f  a^pa*i«*'5^" 
tha  iisaaaliip<lsn|,  w(sWaredaeto  ths;i*p*J«;» 

£;Baht  aWIhi  numaoMbQl^  the  Mf" 
can  aHmk  tbe'totAitianofith»i*p4ia*<»W 
fteta^Saaaang^  to  aMtnta  lhaa|S5vttoM* 
If:ttftr6dBviuth»n8»ofthiaifaf«^4msAs«'>^* 
8ev*al  .&ato>i&*«eiriDD»viil  f^*a  ths^<f  |M 
tbamkKi^Miv'i^«Hli*OT  (MsdiaL 

.    COUBT  OS!  GOltHOV  FUU^  ' 
M)  p.  Herekx.  ■ 

,...1  V  ^M^r^^'****"  ' 

<2sace  wwcr  niitguil^. 
One  Partntr  cannoi  mamtam  Trorxr  a^a!'Ht  l^.5bjV; 
/or  a  flfln  Sate  ttf  Im  Shorc^f  th€  Parfnmhf  ^ 
ptr^  undM-  <iM,F<k.  isw^l  affainit  the  <xhr  I  Jrf^^ 

»amePi>$Uvmy  ao  far  a*  rcfjardi  A«£w«fty«J^'^ 
as  if  the  Sah  had  been  by  the  Sxenttion  f tf"**^ 
tuxm  a  rUa  of  not  juil^^  tht  Parttunlftmfg^ 

.  Caas  by  the  MriiMi  of*  1 


Digitized  by  Google 


Wf9 


'  n  ttovflt  ibr  tbe  oaaTvnfani  bj"tb»  ViefaAnt  of 
'  fDodt^  to  «H,  ntth,  ht^M,  bunSi,  the  fcperty 
'  bnkrapl  hman  ine  twAmptcy.  Tu  Moand 

«nt  itttMl  thit  the  baidcnipi  sad 
=  tte  bmlcnptojr,  and  at  the  time  of  the  m«vmoes 
VflHtlanedf  wexe  lawfoBy  peeaeMed,  mm  of  tbek  own 
'  |KWtt7»  of  diwn  ether  gtwde  and  chattel^  to  -wit, 
Iw  ^niten  of  malt,  ftc,  of  gnat  Talae,  to  wit, 
vbemf  a  email  ihare  onjgr,  to  wit,  the  one-hondretii 
'  ladliided  part,  of  right  bdoogad  to  the  eaid  ftcee, 
-  irtmeoff  the  deCmdaot,  at  tbe  time  of  the  grtemeea 
herriBcfter  mentioned,  had  notioe ;  and  befora  tbe 
vittiBg  of  the  e^  grlsTaiweL  to  wH,  ett  th»  i7lb 
hb[,  1U%  a  writ     ft.  ft^  «mted  to  the  eSorn 
rf  the  niaeo  Coui.  at  Weatninetcr,  via  mod  oit 
hjreiw  niey  antnet  the  goo^a  and  ^aUds  of  Smee, 
m  »  earn  of  lOOt.  thentefbn,  by  Ao  jadgmeot  of 
fhe  aid  court,  TecoTored  by  TQeyaa^Bat  Smae,  and 
audi  aaid  writ  waa  deliraed  to  rae  defendant,  an 
flttccr  of  the  said  Falaoe  Govt,  to  he  exeented  in  dna 
fnm  of  law;  and  the  |)l^ntlfi  say  that  the  delendant, 
btfine  tbe  mid  haahnpky,  under  colonr  of  tin  Mdd 
niL  leieed  the  aaid  gooda  and  chattels  of  the  add 
Vqvew  and  Smee,  and  afierwaidi,  althou|^  he  well 
kwvtfaaitha  eaid  MayhawinaoeaBtttledtotiieBaid 
dMre  of  &e  aaU  gooda  aa  afiaaeaaid,  wxonftMly,  aad 
ttd««Dloar«<  the  aaid  wxi^  vha^  aoU  aad  dtooead 
rf  the anti»|y«f  the  aaid  geadBaDfdiatldiwfn>« 
im  of  money,  to  diTtxa  petaoaato'Aie  vfaanlURi  nn- 
hetm,  a^MtbsiH  by  the  procnxanHnt  of  dudalcadaiiL 
ad  W  ooloor  and  fceco  of  the  aaid  ede,  eleknod  and 
«Biedtbemaw^.anddiapoeedaf  l^ieai  to  their  o^n 
mt,  whereby  they  beeame  vbolly  laet  tathe  mUMavw 
bew  end  the  pldntifi^  to  the  d«»age  of  the  plafaatlb 
«  fidt  migMMt  ftc   Tfaa  deftndant  ^deaded,  firat,  to 
tib  whole  doolaration,  not  g^tyt  aseondfy,  to  the  sni 
aaA,that  Haybm  waa  Bat.iKNMaied;aDd,thii4]y,  to 
He  aeemd  eoont,  tiiat  Mai^ew  and  .fimaa  weie  mot 
mnaed.  laane  Aenon.  The  eanee  nrraa  tiM  befeee 
Urd  Dcnman,  CJ.,  at  KSngBtoiv  Aadnc  the  Spring 
Mne  Sor  Sorrey^  Ifl^  amt  it  anvtted  UaS  tbS 
fUntift  wera  aariniees  of  Hayhew,  ft  haawer  in  naat* 
mMf  wHb  Sm.  aad  tfai*  «b  dafln«Mtm«n 
oSeer  of  the  fUhwe  CoiUt,  in  wUch  TU«y  had  aoed 
fm»t  ia  Jane,  1847»  lor  «  debt  aBpMateljr  ine.&nm 
ate.  AoegTMrithanittbaeBgiaaiibySneeftasid^ 
Wtaiade,  THey  elgned  jodBaeM  and  tenad 
tion.  Thefi.ft.wa0indMaed  toUTyms&aNt,and 
deiivoed  to  the  delsadasA  to  ttanite,  whaiwent  ta 
fbe  biaw«u  and  eaiaed  ^  |H>V«'ty  tber^  and.aoAd 
ft  on  the  S7th  Jttly.  Some  ti  the  piaparty,  Bnariethm: 
rftaoda,  haenyd  to  Mayhowr  alone;  &fc  wet  hdongd 
tatite  partnenhuk.  AiWr  p^faig  the  nait  deinnd  liy 
A»  landUrd  af  the  piamisee,  ft*  defendant  ^^«rad 
fte  nridna  of  tbe  ytaaeeae  of  tim  ^aiie  (^bant  att) 
t»  TOinr. '  JfagAaar  bating  baenna  baatoBi  in,  An* 
S|>il»lM7.the  preaent -aetacm  «aa  brpnghi  Ay Ua aa* 
■vneaa.  The  agreeinent  o|  partnenh^  wUeb  waa 
put  in  evidence,  did  not  refer  to  tiie  barrels  mentioned 
m      first'oomit.  xbA  Hmv  'Were  prbfad  to  hare  be- 
bngnltotfa^banhxiiPtbf^  the  pantnoAllt,  bnt  to 
hATe  been  need  in  the  partnership  boainesc;,  tha 
jitiTlband  that  their  Tah)ewai]df.l6«.  They  aUio  fonnd 
muthe  Taloe  of  the  partneiBhtp  jprop^rtj  Kized  and 
rfa,  BwhiaiiFiB  Qf.titem.  wae  few.   'A%te?dldl  waa 
entoed  tor  the  pUInfift  ftt  was'  not;  eaid  on  which 
mai)  for  MIL  lie.,  andleaf*  wai  aauieatmtfcaa  to 
mm  to  liienwKi  it  V       ''Ate  the  •Mbndant  eeh- 
InM  ttiat  the  temla  «eed  te  the  ^attnotdAp  votteetn 
niRBa  paatBUMlfoTZMMVty,  tkd  May*  ulaareaeieed  to 
Un-taan«'U'ae{aiida1li»v«>41«^  aad  eiRn-' Wmk- 
Hit  Tha«ldLilHbaeebi«ligly4ll)td^ 
<MMi  the  taagw^m/nltha-Madaikt  tbliffeMd 
»  Bue  to  enter  n  nonanity  or  ftr  «  Btv  Irii^  ihl  ^ 


ImA,  for  Ae  defendant,  abewed  canae  against  flw 
phdntiffii^  rule.— Hrrt,  tbe  qneatifm  la,  whetfae^  if  m 
eheriffa^xeeandadls  afl  Ihegoodaof  apartneisl^va- 
der  8fl.fe.ie8aod  afftfnst  ona  two-parteara  only,  hefa 
UaUe,  at  tiie  eint  <rftbeother,  fbr  a  maiaty  at  eommon 
law;  and  U  is  sttbsaittedthnt  heianot.  In  Bm-mtt 
T.Ant  (A  Jnr.  060)  the  nstim  of  the  aheriff'e  dntry 
mxm  a  against  «ne  af  two  partnan^  waa-fnlly 
doeoaaed.  In  anidi  a  ease  he  may  aeiae  tbe  wboia,  mt 
he  can  anly  aell  the  tiaam  of  -tfie  cxaeaikB  debtor;  tfaa 
TSttdee  titan  beeomee  Umnk  ia  rrnnmsB  with  thew- 
mainiMpartnei;  and  tfaek  laiMeliTa  rights  aan  only 
ha  dotafmhied  in  equity.  <2MsrT.PMar,8B.ft  P. 
ttSj  Okmmm  T.Vet^  id.2M;  IPalarr  t.  T  ' 
S  Vea>ftB.3(»;  CoByer  eai  rmneiahin,  MH). 
the  partuerahip  still  eontinned  at  tiw  tnie  of  tiie 
oatien  agdnet  Smee,  and  nntil  the  aoeannti  had  baea 
tiUcen  it  waa  impaeeCUa  to  aay  irtiat  Mayfaew'a  ehaaa 
was;  nonconataithatafiorthiiwmadneto him, much 
less*  mmety  of  tiie  parknard^p  proferfy.  €hntK  t, 
Fenfc  <C  (I.  a  406)  ii  in  pdnt,  and  was  already  d». 
dded  on  tbe  gnwnd  that  the  partner^  intereeteodd 
Mdy  be  in  tlie  sufphn  after  payoDDOitof the  partnenh^ 
deliiB,  and  tiiat  anplni  mnsi  depend  upon  a  artthaant 
of  aeeoniria,  vltidi  ttio  -Court  oonld  not  taihe  witimt 
theeensent  of  the  parties.  Intiiaeaaeofafiatontiia 
baaJonptey  of  onoof  twopnrtneaa,  -Ae  eantensas  tifea 
tinohare  oftiiatone*n)y;  bnttbeymays^andaaB 
the  wlHia  af  tiia  ymtmmmp  fnpBty,  and  mnat  ao- 
eeont  to  the  otiierwIttBr  te  ffis  AuKfc  (JSmiAr, 
ataha,  1  Bast,aB8;  Go.  titt., k.  993-,  #Wnar  v.  Jlbs- 
«flis|LlBfea.&  W.OBS;  and  caaee  cited  taiArcUold'a 
fiMBhmpt  Uv,  Mhad.)  Secondly,  tmver  is  net 
mwirtainaMo,  flir  thtfs  haa  been  here  no  oenvecslott. 
One  tenant  In  oommoD,  or  kdnt  tenant,  cannot  mafartaki 
twror  against  his-compaafon-,  (AstA  v.  JfUeim,  1  EaaC, 
MB;  Oa  litk,  a.  388h  and  the  pdooiple  is,  tint  tfaa 
riiaatiiiiin  of  one  b  tto  poeewrien  of  both-  Ifll  ffHy 
V.  OmutU  and  ITMls,  I T.  B.  ff58).  Noting  efaart 
^  tcA  aetud  daatrastion  af  tiie  ohaUal  ameuins  t»  « 

not  an  aoibarity  to  tho  eonttmy,  tor  U  tfaat  aan 
lArd'Kiag-leftHt*tfaB}w7  to  aay  riuAw  viMfefaid 
been  doeia  amamlted  t»  a  ieetroctaon.  Tfaa  qneatta, 
then,  i^  in  what  vay  Is 'the  deftnee  -snmated  to  ha 
tafen  adwdaaa  of]  rOH  afaeiUPBayBj  fiat^tbatliela 
net  Ibfale  at  an  Cos  tfae  gneca  aala -of  tbe  snpwty.  fcr  ha 
wne  bannd  to  iaafce  it;  ■and»  SBcendly,  ho  aeye  that  the 
baaitoBpt  wtoiiot-iiinweiiii,  aaaBeged  in  tba  dedam- 
tieMfOTa  eertaln  defaiteittteieslintitepiwpertysaU. 
Ths  plaintUf*  oteht  tobaTs  dedartd  as  paitnisn,  aewao 
danolblam»T.lMi;(6^a411,  note),  sndtha 
dafcaoa  ariaaa  upon-tbat  ntationahlp.  Thf  pAainfifi 
an  vol  lofait  tenants,  &r  there  is  naii^t  of  nxfiwm* 
wraaetiMiylhBanta  ' 


ship;  merq 


in.  ODHunon,  Ibraadi  Is  net 


Miae4<«tfaeiifa(d^  Iflfaay«re]oinit«anta^«e»teD«ftr 
fai>  oomsae,  tiian  tb»  dateoa  askM  npiar  not  cnllfeir. 


and  lFt^  In  annertior  Hia  s«e^?Cfa» 
"^faitiA  are  atleaat  enlHIed  to  memaao  tbe  damages  to 
76L.  npca  the  aecpsid  CMut^  tod  to  jetain  th^  verdfet 
^UAMftnpon^flaaL  Ifaa -fbots  wSneh  eeeaned 
aas  aei  ant  in  tba  eaamd  oeant,  and  thoae  fcets  ante 
pmaadj  the  dkdendaaty^tiierein^eattnat  hare  tiu'w^ 
Odtentenditov  hinran  lhat  dannttaad  the  detena 
auiMtfated  Oom  not  ariee  upon  the  phaJHnge  in  -aay 
ahapew  Fiist^HlaafaUaqytaaiw'tiiiAtfaaptaintiftaa 
to  fiawtheir  iilmeaHiii  Tsduaed  liinaaM  theee  mayban 
pesaada  eiifjnientwaaitalde  faitdM  hi  aomebody  alar, 
^MeeMaM^Mid-wUcIl  thie  OMit  eennotaBaerlain, 
Smit  mit  nJr  hKifc«t'4*  kgil  iMe^af-tfaa  pv- 
Uat;  ^the  eaniteMs  dartrtha^paaitniaatip  4mimk 

«lwMar  mm  *»  'Asift^  A^awanHin  ptetnir, 
«hi^  ana  iUt  n4>V  ^  iMff  AonM  faaiia  aaU. 

XJ!kt^A^4'iiiJL>mir^mif  i  cum.  am* 
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that  a  moietjr  of  the  pactiunhip  property  may  be  aold 
under  a  fiat  iasoed  agamst  oae  partner  who  1>ec(HneB 
bankrupt;  bat  Dothing  is  said  about  the  riKhts  of  the 
parties  in  equity;  an  inquiry  there  would  be  inter- 
minable, (ffaberthm  T.  Blurton,  1  De  G.  &  S.  121). 
Secondly,  the  facts  here  amountea  to  a  coaTersioiiffoT 
which  trover  i3  maintainable  ^inst  the  sheriff.  iTTil- 
Uamit  J. — Do  you  say  whether  Scancliffe  v.  Qardvdci 
(2  C.  M.  &  R.  1 )  is  law  or  not  \  "Would  a  sale  in  this 
case  by  Smee  have  been  a  conversion  ?2  Poefdbly  a 
mere  sale,  without  delivery,  would  not  amount  to  a 
conversion  by  either  Smee  or  the  sheriff;  but  what 
was  done  here  amounted  to  a  deatructioDi  within  the 
anthoritr  of  Samadutm  v.  Chapman^  (4  East,  121), 
for  which  either  would  have  been  liable  in  troyeiu  But 
the  sheriff  is  not  in  the  jposlUon  «f  tke  other  oirtner. 
There  is  no  foundation  tax  saying,  that  what  wo«Id 
amount  to  a  conversion,  if  both  partners  sued,  is  not  a 
conversion  when  one  sues.  If  the  sheriff  relied  upon  a 
justification,  then  be  ought  to  have  specially  pleaded 
It.  (^Samuel  v.  Ihtie^  4  Mee.  &  W.  622).  The  propo- 
aition  contended  for  by  the  defendant  is,  that  a  OienS, 
under  an  execution  against  a  person  haviitg  the  least 
possible  interest  in  a  chattel,  may  sell  tiie  whole. 
OfouZe,  J.— The  defendant  save  the  sheriff  may  sell 
the  wholfc  but  can  give  mo. title  to  it.]  He  saye,  that 
such  a  sale  does  not  amount  to  a  conversion,  as  against 
the  other  parties  interested  in  the  chattel ;  hat  what 
answer  is  it  to  tell  them,  when  the  chattel  is  sold  and 
delivered  to  another,  that  their  interests  still  remain  1 
They  cannot  exercise  their  cMnmoo-law  right  to  take 
the  chattel,  becaose  they  cannot  find  it.  In  Co.  Litt., 
a.  323,  it  is  by  no  means  taii  that  there  nwy  not  b«  a 
taking  by  one  tenant  in  common,  which  woujd  amonvt 
to  a  conversion  as  against  the  other.  There  seenv  oo 
reason  for  holding,  that  what  would  amount  to  4  «on- 
T^rsion,  if  done  by  a  stranger  to  the  whole  ch^tt^  is 
not  a  conversion  when  done  by  one  paring,  with  re- 
gard to  the  interest  of  his  companion  in  it.  f'ennifaM 
Y.  Lord  Qrmvilk  (1  Taunt.  241)  d«;ides,  that  a  dis- 
posal of  the  property,  in  contravention  of  the  objects 
of  the  partnership,  js  a  conversion.  Barton  v.  W'tf- 
liam  (fi  B.  &  A.  S9d)  is  in  favour  of  the  plaintiffs. 
The  reason  given  for  the  deduon  m  Garheit  v.  V«dU  is 
surplusage,  for  the  action  was  not  maintainable  in^ny 
case,  for  money  had  and  xeouired  \^  tl^«  execqtlon  ore 
ditor,  agunst  the  asngnees.  That  case  is.  therefore  no 
.  authority  against  the  plaintiffs.  [[Cofoinatt,  J.— D^you 
ooncede,  that  there  is  no  distinction  between  the  csae.of 
a  sale  by  the  sheriff  and  by  a, tenant  in  conMuonl] 
Yes,  except  as  to  the  point  Eused  upon  the  pleadings. 
X  Williams,  S.—'^haX  do  you  say  is  the  point  raised 
.  here  13  That  the  sheriff  cannot  defend  himself  under 
,  not  guilty,  nor  under  not  jtoesessed,  but  that  h^  should 
nave  speciallv  pleaded  his  justification,  as  a  .servant 
must  have  pleaded,  if  he  had  joined  in  a  sale  of  the 
common  prwierty  with  the  other'  partner,  {firavu  v, 
.  Saun/er  (T.  Raym.  \6)  and  Higgi^  r.  Thomas  (8  B. 
£081  were  al90  referred  to.j 

Bramwdl  and  WiUet  then  shewed  cause  gainst  the 
defendant's  rule. 

Lush  was  heard  in  support  of  it,  and  dted  Rucod  v. 
Peacock  (2  Camp.  45)  andColL  on  Fartn.  83, 105  {  but 

p£B  CuBiui. — We  are  of  opinion  that  there  was  no 
evidence  to  ao  to  the  jury  upon  which  they  cpold  hav# 
found  that  tnese  barrels  oecame  ,partnershi;p,pf)opei-ty. 
_  There  is  a  vast  distinction  between  those,  thingfi  qutt 
'  ipso  usu  consumuntur,  a^  hops  and  malL  and  bar,rdfL 
which  may  be  used  for  ^  purpostts  of  uie,i&np,  s^ud 
afterwards  returned.  This  tq)^,  .tberefbrOf  must,  be 
discharged.  ,  -        -1  1     --i      •'  - 

CoiTHAW,  J. — It  is  clear  that  the  plaintiffs,  are  enti- 
,  tied  to  have  a  verdict  on  the  first  0Q\int  for  loA,^6«.  Am 

^  fw^.tlw,«l^eB^^on#.,)^hetJ^^t^;^^«^^^^ 


tain  trover  against  the  aber^  for  ydling  the 

diip  good^  ex  ouieesu^  'in  case  docs  noi  fil  ^ 

that  of  a  joint  tenant  ok  tenant  in  comnKn,  Itoiu 
tive  of  the  point  wMch  is  suggested  on  the  tMn(k 
The  antbonties.  I  t2unk,  are  too  strong  to  be  p4  on^ 
which  decide,  that  a  me^  sale  by  one  jmt  tcqnl « 
tenant  In  common  will  not  amount  t9  a  vionglal  vte 
version;  but  it  is  not  necessary  to  decide  wbi^t 
sale«  under  some  circnnafltftnnw.  woulJ  aottnwoit  fa 
such  a  conversion.  A  case  might  arise  in  vldisdi^ 
position  of  the  sulyect  of  the  tenaocy^iottaictDil 
destruction  oFit — might  be  a  conversion;  as  wWtB  & 
has  been  so  dealt  with^  that  the  co-teosnt  hu  no  m 
medy  against  the  parties  in  possession,  aaH  caiiaetK- 
g;ain  bis  property.  But  the  question  on  tlie  fint 
18,  whether  the  defence  of  the  joint  teouirf  iiljnit- 
aible  under  a  plea  of  not  gnUty;  and  I  thiiL  aAtiiidt- 
standing  the  case  of  SfORcn^  t.  jSWinel,  uat&l»- 
that  is,  that  a  wrongful  conve^itm  is  put  i&  'wA 
that  plea.  The  plaintilTa,  therefore,  are  not  alwA 
to  retain  a  verdict  on  the  firSt  count  for  molt  tlati 
15?.  16*,  I  also  think  that  thev  are  entitledtosi^ 
diet  on  the  second  count ;  and  Oiert  appean  to  be  bp 
other  measure  of  damages  than  half  Inivjlanftte 
whole  partnership  property.  We  must  JaA  to  we 
legal  rights  of  the  parhee;  and,  in  the  aliwwof  iD 
proof  to  tbe  contiarj-,  the  natural  presumpUoa  i|  tut 
each  partner  was  entitled  to  a  moiety.  . 

Madle,  J.— As  regards  the  ^uestiftn,  ^ 
action  of  trover  can  be  maintained  bjoae  fiNPfa 


think  that  dictum  and  the  other  aothortfittwbj 
understood  in  this  way — that  there  m  fiqxwjMf 
the  common  property  wliich,  if  made  bft  4BM!ft 
would  amount  to  a  conversion,  "bat       ^JSf- t 
made  by  a  tenant  in  common.  Butitbjn^WiM^il 
think,  follows,  that  therefore  every  3Sy'»«''Mflf  * 
tenant  in  common,  not  amounting  tfl»t(*ttW'j»" 
tion  of  the  common  property,  is  lawful;  st  ^"P*?* 
it  is  not  in  the  election  of  his  co-tenant  to  tnltn» 
unlawful,  and  to  maintain  an  action  u  '*'"*'J'!Si 
sion.   The  plaintiffs  in  the  present  em  j*J* 
events,  entitled  to  retainaTerqictonthecoMtJwn* 
for  w;.       such  being,  the  valoe  of  tin  piwf 
which  din  not  beloiu;  to  tlie  partner^ip.  v*^* 
the  second  count,  I  tbinlc  the  fiwts  allied  In  It 
proved  in  evidence :  ftie  plaintiffs,  there&ie,  *J 
entitled  to  a  verdict  on  thatcoont,  AsbtteWW* 
of  damages,  tliat  is  very  clear.   It  is  to  fce  F^^^Sgi'r 
the  contrary  is  shewn,  that  each  partner  wa»  jj 
a  moiety  of  the  ^lartnersliip  property.  Hi*' 
Interest,  therefore,  that  the  plamtiffihavelasii««> 
taken  to  be  76?.,  the  value  of  one  moiefy,«*«w».* 
nothing  to  lead  to  the  conclusion  that  there  ^Jg? 
partnership  account  outstanding,  or  thattbe.iiUraP 
aje  entitled  to  less.   The  Terdic^  theitfore,  nfW  W 
count  must  be  for  I5l.  _ 

CassswELL,  J. — lam  of  the  same  opinion. 
ference  to  the  question,  as  applicable  to  partn^^^Wf^ 
perty,  whether  an  actiop  of  trover  is  maintainiMic 
one  tenant  in  common  against  another,  by  ^^^j^ 
latter  having  sold  their  common  property,  it  a 
ted  in  the  present  case.'  that  >QaSa^  »  «>  5« 
condition  asa  teniintiBC0milA>n.  Hw -cases  ue*^ 

one  tenant  in  copun^n  may  matotMo  th^  k*"*^^* 

1.--  ".~ — X  :i- 1,1.^  -TJf  W.biifi*- 


his  QO-tfoant,  if  the  commoiL  pr  , 
stroye4,  or  thex^  jiaa  been  ^nui.  a  jsa . 
the  pnm^ty,  as  in  marit^t  oveirt.  It  wes 
follow  that  th6  action  may  also  be  1 


be  proved  to  th^satiafaction  ofaJi)iy,thaftti««^ 
has  so  disposed  of  tbe  cbmn^on  prgperiy  H  ^ 
the  other;  of  all,' <ipp)ortuilI(j 
<|<,i^peni*troA.^1^  j^^r 
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tdlipodtion  might  be  equivalent  to  ft  deatractlon.  In 
Bamidiston  y.  Chapman^  (cit«d  in  HetOh  r.  Hvbbatxt^ 
4E«flt  1211,  where  it  appeared  that  one  tenant  in  com- 
mon of  a  ship  had  forcibly  taken  it  ont  of  the  posses- 
itoo  of  bis  companion^  and  secreted  it  l^m  bim,  so  that 
be  taiew  not  where  it  was  carried,  and  changed  the 
name  of  it,  and  It  afterwards  got  into  the  hands  of  a 
ttiird  penoQ,  wbo  sent  it  on  a  foreign  voyage,  where  It 
itMlMt,Lord  King,  C.J..  left  it  to  the  jury,  whether, 
oniierthe  circumstances,  the  destruction  waa  not  br  the 
defendant's  (the  tenant  in  common)  means;  ana  the 
joiy  finding  in  the  affirmative,  the  Court,  on  motion  for 
*  hew  trial,  approving  of  the  Chief  Justice's  direction, 
lefiued  to  set  aside  the  verdict.  As  a  sole  in  market 
firert,  which  changes  the  property  entirely,  would 
UDount  to  a  destruction  of  the  thing  In  common,  so 
>  aal9  not  in  markat  overt  might  have  the  same  ef- 
Rd,  under  some  circnmstancefl ;  but,  in  the  present 
caM,  I  do  not  think  the  saje  had  th»t  effectj  and 
die  plaintifts  are  not  entitled  (o  a  verdict  upon  tiie 
fint  count  for  more  than        l&s.   As  tegards  the 


file  dectsiott  In  Stmiel^  r.  ffardibiet.  Then  as  to 
itn  second  count,,  I  think  it  was  maintdned  by  the 
eildaice;  and  I  agree,  that.  In  the  absenfce  of  all  proof 
to  ttw  contrary,  it  is  to  be  presumed  that  each  partner 
*I8  Moally  interested  in  the  partnership  property,  and 
tti&t  foe  correct  measure  of  damages  is  the  value  of  one 
Boiely,  viz.  75/.,  to  which  amount  the  verdict  on  the 
jecona  count  must  be  Increased. 

ViuiAMs,  J.— I  am  of  the  same  opinion.  The  plala- 
Uffi*  rule  must  be  made  absolute  on  the  second  count, 
bat  not  upon  the  first ;  and  the  defendant's  rule  must 
be  dlschargjed.  T  stiU  tliinfc,  notwithstanding  the  doubts 
jtxpressed  m  Sarton  v.  Williamtf  that  the  true  rule  is, 
ui^  a  joint  tenant,  or  tenant  in  cominon,,  caniiot  maUi- 
fiover  agmnsl  tus  companion  for  the  mere  un&ufho- 
ned  sale  of  a  obattel  their  common  property.  It  thiQi 
beixAnes  neceasanr  for  us^  as  it  seems  to  me,  fo  decide  a 
fnegfion  to  which  for  some  reason  or  other  the  counsel 
on  ia&ei  aide  did  not  particularly  address  themselves, 
Tir.  whether  this  defence  was  kdmissible  undei'  the  plea 
^  not  Kuilty.  As  to  that,  I  ihink.  that  the  cqsq'  of 
SfOKMi.v.  Hardwick  is  not  to  be  sustained'  Poabta 
Kere  thrown  upon  that  deci^oii  ifl  ttie  cases  of  W^ilmore 
t.  Qrem  (13  Mee.  &  W.  1q4)  and  ^naston  v.  Crouch 
(l4Mee.  &  W.  2G6);  and  it  must  now  be  eonsijere^j  tliat 
Jnder  the  plea  of  not  guilty  the  defendant  can  shew 
wtt  flie  conversion  was  not  wrongful.  The  defendant, 
uerefore,  in  the  present  case,  sets  up  a  b-ue  defence, 
mth  reference  to,  the  second  count,  I  can  Only  say 
whether  it  was  snsti^ed^  not  whether  It  Is  If  ad  or  good . 
I  think  the  facts  alleged  in  it  were  proved,  and  that  the 
correct  measure  of  damages  is  ibe  value  of  a  moiety  of 
tie  partnership  property:  that  i^  76?.,  for  whipb.  amount 
tlie  plaintiffs  are  entitled  to  aveniict  on.  that  count. — 
P/oMtfB^  rule  to  increaw  the  dam^ea  ^  751.  absohiUj 
mendani's  rule  fo  enter  a  nonsuit  dtacharga^.  The  vtr- 
witoU  entered  for  Ul.  16t.  on  the  Jlrst,  md/or  751  on 
(^mfmd^cmu.. ,  ...    „  „  ,. 

....       '   MICHABLMAS  TERM. ,V"  ;, 

Cbite  ofAetioH  in  the  Cbuh^  €hmi:M^  Hie^lMMlaM 
ei^a  Jud^meng  tO'^iy  i)Bftrtt»— 9  ^  W  Ftet.  <f.  W, 
r.l29— Cfejtt  of  Aition  m  a  Judm^^  toJMi  the  Xh' 
findant  pleadS  a  faUe  Plea.  Ml  tiel  J2ek»rB— 28 
«W.2,tf.23,*.l9.  ' 

The'De/endant,  tued  in  the  tupenor  Cfmri  /or  a  'Dd* 
WkifT  20/.,  suffered  Judgment  to  go  7f  Dt^duU:— 
.         that  the  rlaintifwa$mMnt9tfieC<^<^^ 


The  original  2>a£(,  together  leith  these  Costs,  amowiteS  to 
more  than  20/.,  and  the  PlaitOif,  in  Order  to  obtain  a 
Ca.  Sa.  against  the  DefeneUmttbroTight  an  Action  for 
that  Sttm  upon  thi  prnions  Judgment.  The  Defendant 
pleadedfatsels/y  Iful  tiel  Beeord:~Held,  that  the  De- 
fendant could  not  answer  a  Claim  for  tM  Costs  of  the 
laftef  Action,  frtf  atabHi^Uig  that  he  had  been  TiMle  to 
he  sued  in  the  GninQr  Qmrt  fir  the  original  D^,  and 
that  it  wiu  raised  to  20?.  ottfy  by  his  having  suffered 
Judgmfttt  togohj/ Default,  wheraahe  became  Uable  to 
the  Costs  of  the  first  Action.  The  Misconduct  in 
pkadinff  a  false  Plea  teas  not  cured  by  the  facte 
rtHiei  on, 

Tltts  was  an  application,  under  the  23  Geo.  2,  c.  2^ 
8. 19,  for  the  costs  of  an  action  upon  a  judf^ment.  a 
aiirpeared,  by  the  athdavit  of  the  plaintiff's  attorney, 
that  the  plaintiff  had  sued  the  defendant  in  the  superior 
court  for  a  debt  of  \6l.  3f.  At£,  and  that  the  defendant 
had  suffiered  Judgment  to  go  by  default  for  100/.  debt 
and  SI.  1Z«.  6a.  costs;  that  the  defendant  was  a  clerk 
in  a  public  ofRoe ;  that  be  had  assigned  over  his  effects, 
and  was  living  in  furhlriied  lod^ngs,  and  that  a  vrrit  of 
ft.  fa.  upon  Im  iadgment  would  be  unproductive;  that 
the  plwiUff  had  sued  upon  the  judgment,  in  order  that 
he  might  have  execution  Bgalnst  the  defendant's  peiw 
son  fbr  the  amount  of  the  above  debt  and  costs;  an4t 
that  {ha  denndant  had  pleaded  a  false  plea  of  nul  tiel 
record. 

JVtMfiafB  (Kor.  21 )  having  obtdned  a  Tule  call!nA| 
on  the  defendant  to  Ah^w  cattse  why  the  plaintiff  shonia 
not  have  the  costs  ofthe  action,  '  ' 

BeAry  MUbii^ov.  2e)'8hfc#ed  cause.— The  defcnd- 
-ant  Bweats  niat  the  original  debt  was  contracted  withJtt 
-the  ftfrisd!<elion  of  the  Hammersmith  County  Court  of 
Hiddksex;  thbt  be  was  liable  to  be  sued,  and  ought  to 
have  been  sued,  tfaen;  ^at  the  debt  was  on  ^mple 
contract  Itrt  goods  sola  and  delivered;  and  that  no 
dvevl^  of  law  could  have  arisen  if  the  case  had  bem 
»eni  tHeA.  The  plaintiff,  if  entitled  at  all  to  the  costs 
of  tb^  first  action,  nas  obtained  them  entirely  through 
the  fbH»terance  of  the'defendant  in  not  contesting  that 
acti6n,  but  Buffering  judgment  to  go  by  default.  *rha 
9  fir  10  Yi^.  6l  90;  9.  |39,  enacts,  ^  that  if  any  action 
riuill '  be' conon'enced  in  the  superior  courts  fbr  a  cause 
for  wbidi'  a  plaint  might  have  been  entered  In  the 
county  Court,  and  a  verdict  shall  be  found  for  the  plain- 
tiff for  h  sum  less  (ban  20f.,  If  the  action  Is  on  contract, 
the  plaintiff  'shall  hard  judgment  to  recover  such  saxa 
on]y,'flnd'nd  costij,  unless  the  judge  v*o  shall  try  the 
Cause  shall  certify  thai  the  action  was  fit  to  be  brought 
in  tmeh  superior  court"  "Without  the  costs  of  the  &rst 
BCtiott.  ttie  pldntnr  vnmld  'hare  been  miable  to  raise 
his  deut  above  20/.,  iand  to  get  exmiution  agunst  tile 
def^dant's'pemm.  In  gfviiig  the  plalntlffthie  costs  he 
now  sews,'  the  Court  wut  sanction  the  proceedings  in 
the  ffr«(  abtion.  The  'defendant  might  now  enter  a 
sugg^on  on  the  h>U  to  9et  aside  the  first  judgment,  so 
&r  as  resnrds  the  costs,  (jfeteton  v.  Bankes,  17 
Journ.,  N.  S.i  <i.  B.,  137),  and  the  tflaiAtlff  is  not 
entitled  to  retain  them.  \_Wise,  for  the  plainUff.— 
TBs  Court  has  expressly  decided,  tlh^t  the  9  £k  10 
Vict,  95,  s.  129,  does  not  apply  to  deprive  VtiB 
plaintiff  of  costa  in  cases  wberfl  the  defendant  has 
Suffertd  rtidgment  to  jo  by  de&ult.  (Reed  v. 
eole,  lT  Law  Joum.,  If.  S.,  C.  P„  228].]  That  was 
an  action  <rf'  tort,  aiifd  Oresswell,  J.,  diO^ed  from  the 
Irest  d£  Um'  Cotirt;  but  the  statute  may  not  equally 
ftpplyiRien,  jndgment  goes  by  default  m  an  action' of 
contMuit' '  A  mttn  can  hardly  be  excused  for  over-eati- 
XAatlh^  hib  debt, 'but  he  may  be  excused  fbr  over-estl- 
inatllii  the  Amount  of  damages  to  which  he  Is  entitled 
for  a  tort.  Unless  th?  129th  section  wpltes  to  jndg- 
itient^'  by'^^&ult,  the  Contt  will  be  driven  to  make  a 
'distlblbtlcta  C^vourable  to  dtefendants  vtho  pot  plaintjfis 
to     ekpeiM  «f ^  trial,  snd  uaftvoiitsfale  tothose  who 
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■MttiaMe  in  A  jtut  deButad,  and  suffer  jndgnMni  to  m 
fyde&nlt.  rlTo^ J^I (hink tlu  woriiiof  tbe aet 
an  dear,  amTthat  tMr  nkte  only  to  actions  in  which 
a  nrdiot  is  g^i^en.  The  deddon  in  Saed  r.  Suntbaole 
ahewi  how  stronr  most  have  bean  the  opinion  of  the 
minority  of  the  Court  to  induce  them  to  deliver  a  judg- 
ment (^poaed  to  the  view  of  my  Brother  Cresewell. J 
Then  it  results,  by  implication,  that  the  Courts  have  Ju- 
risdiction to  deprive  the  plaintiff'  of  ooets  in  cases  like 
the  present ;  hut  even  if  they  have  not,  still  it  was  mis- 
conduct in  the  plaintiff  to  sue  in  this  court  for  a  debt 
recoverable  in  the  county  court,  and  he  is  entitled  to  no 
&vonr  in  this  application,  which  is  to  the  discretion  of 
the  Court.  (Per  Parke,  B.,  in  Hamaur  v.  Vf^kite,  12 
Hee.  &  W.  fi20).  [Jfau/e,  J.— If  the  first  action  had 
been  tried  by  a  jury,  we  should  have  been  ^ristd 
irtwthn  it  was  properly  broni^t  in  the  raperiw  court  or 
not.  The  plaintiff  has  sned  on  the  jud^ent  to  obtain 
that  which  otherwise  he  could  not  obtam,  and  the  de> 
fendant  has  pleaded  a  &lse  pita.]  The  mere  iact  of 
pleading  a  &lse  plea  of  nul  tie!  record  ia  not  enough  to 
Oltitie  theplaintiff  to  the  costs  of  the  action  on  a  judg- 
ment. {aaU  V.  Pierce^  6  DowL  603;  Hanmer  t, 
WhiU,  12  Hee.  &  W.  my  [  WVde,  C.  J.— In  thoss 
CTDSs  it  was  the  ^aintlff's  own  &ult  that  be  sued  on 
the  judgment.1  The  mers  necessity  of  briugii^  an  ac- 
tion on  the  jodfnnent,  in  order  toootoin  a  ca.  ta.,  is  not 
enough  to  entiue  the  pluntiff  to  his  costs.  Such  ao- 
tions  were  browht  in  the  oases  of  MapHiu  v.  J^-vtmtam 

23  Hee.  &  W.  372)  and  Mmm  v.  KiehaU,  (14  Mea. 
W.  119),  and  they  led  to  ^>plieations  to  the  Court 
by  the  domidaiii  lot  laliaLM  against  a  eenstruotive 
{nfringmunt  of  the  7  &  6  net.  e.  96;  s.  £7,  by  wUch 
•tatnte  the  power  of  anast  on  final  peooess  is  limited 
bat  there  is  no  ease  of  an  i^lioation  by  a  plaintiff, 
m  such  an  action,  to  obtain  costs  of  the  action  whidL 
fte  wa»  driven  to  bring  vfon  the  jn&ment*  In  the 
pieeent  case  the  defendant  nu.y  reaaanably  be  snppoeed 
lo  have  pleaded  nul  tiel  reotud  mth  the  expectation,, 
whether  right  or  wrong,  of  being  able  to  verify  it  befosa 
trial,  by  ^plying  to  the  Gonit  to  strike  the  oosto  oat 
friwa  the  jadgmwt  in  the  first  action.  {MaiUef  S.—^ 
fitat  sworn  in  his  affidavit  7]  JScy  it  would  bedwger* 
ons  to  receive  affidaviSs  as  to  motive&^bai  we  may  infsr 
them  from  the  &o1s.  [  WUeb,  C.  J<— And  the  non- 
existsnoe  of  a  niotiva  may  also  be  ni&rred  from  the 
absMios  of  anydaolamtionof  'A.'\  Even  if  the  plea- mas 
|Jieaded  for  delay,  it  can  hasdly  be  communed  of  by 
uie  plaintiff,  who  has  profited  so  mnA  by  the  defbna- 
ui^s  forbearanoe  in  tbe  fiistnotioB.  [OornmM  T.  Aor- 
ikr?6  Taunt.  264^  was  elao sefMted  to.} 
^KtM,  for  the  pladnti^  was  not  called  upon. 
ViiXDM,  C.  J.*— In  thu  case  the  ^aintiff  sued  the 
defendant  in  this  court  fin  a  dsbt  whioh  was  net  dis- 
puted, and  the  defendant  suAred  judgment  to  go  by 
defium.  The  pluntiff  swears  that  he  nas  no  mcana  m 
vandering  that  jodgment  anilabla  for  the  recovery  of 
bis  debt,  and  th^  he  haa  been  drivwi  to  bring  an  aettoa 
upon  the  judgment,,  in  order  to  obiain<  his  money.  The 
defendant  does  not  at  all  nc^tive  these  fact%  or  shew 
any  inability  to  pay^  bat  he  appeals  to  one  diseretiMb 
t  think  the  feeto  an  very  mnen  mwe  calculated  to  in<- 
(bue  us  to  encdae  that  diaentien  in  feveur  of  the 
I^iintiff.  Then  ia  no  denbt  but  that  personal  proosaa 
against  the  defiauUnk  will  Im  efficacious^  and  it-is  the 
only  means  left  to  the  plaintiff  to  get  his  del^.'  The 
defendant  has  also  pleaded  a  false  plea,  by  means  of 
whicli  the  plaintiff's  oosts  an  ^;^nted.  It  has  been 
bigenioualy  suggested  that  he  might  have  expected  to 
be  a  le  to  substantiate  that  plea  before  the  trial,  by 
ntti  g  rid  of  the  costs ;  but  the  decision  of  this  Court 
In  S^ed  V.  Skndmls  was  against  such  expectation,  and 
that  deciMon  was  cohm  to  after  the  matter  had  under- 
gone full  discusnon,  and  I  see  no  ground  fer  doubting 
It.  Bnthenthe  defcntottook no rtepa to reallae any 


such  expectation  as  ia  snnestsd,  aadtUiUdlk 
thenfera,  at  the  otpeBW  aTgettiiigndsf  Aa|iii;aii 
tbe  question  Is,  whetiur  the  defmsntoidtMttint 
for  it.   Boil  v.i^irwrs  DowL  9I»)  it  idiBl«;k« 
then  tiieCoiirt8aid,*Xoii,tiiepUin£hmMM 
a  aenmd  action  neosnacy  by  yonr  ownfi^;  tMoa 
we  will  not  give  yon  yonr  eosts."  Eowdm'AiAt/^ 
hen?  Thatcaas,  aaiti^peantomejisBatitisrmrf 
the  defendant,  but  tuninst  him.  It  ii  aMiitdyin» 
sary  tor  the  plaintiff  to  get  penansi  pneantsnAi 
his  claim,  and  it  would  be  adcaialof  jntieinittoi^ 
him  his  cost&   £r«n  when  the  pUntiffwagdiftC 
misconduct,  the  Court  acknowledged  the  mimMidif 
the  defendant  in  plea^ng  a  false  plea,  sad  difrifBd  As 
l^atotifF of  eeats  in  ancii  case  onlv  bMsoKunMni 
power  to  diWdetiiem,  aoaa  tomttsthsdAeMtlHr 
the  coeto  oeaationed  wr  faia  plea.  HsntlaninaiMt 
hai  been  all  on  OM  fliaa^  alia  the  ^untiff  Mstlsm  lii 
costs. 

MxvruL,  J.— I  quito  agxea,  ItaprpesnthattfaefUir- 
tiff  has  adopted  the  only  means  m  bispawflrtaohai 
payment  of  a  just  debt,  and  the  defenn  hHriipfd 
turn  by  plea^ng  a  Uba  pks.  The^aiati^tonwn 
the  atoppf^e,  has  to  pay  61.  or  6^./  and  tiH  priigs^ 
whether  the  defendant  ought  not  to  [i^tbnk  lHaik 
he  ought. 

WrLUAiis,  J^Uftder  the  particabr  dwMrtsni 
oftiit8CMe,Ithiaktlie  (ta^tilFiaantitlsitDetitk 

asks  for. 

Talvoou,  eonoorred^ — JUUaittl^^^ 

COURT  OF  KXCHEQI7SB. 

SITTINGS  IN  BANC  AJTER  TBUCITT  TUJL 
Bktd  r.  Aixajt—Cbosi  e.  Aluk.-Ji^& 
Marine  .Lumattee. 
Smee  the  6  €h9.4,c.  114,  vAsn 0  Jfmmlmmm 
i^eeud  hm  an  Immrmce  Campam^,  *  ■  ■*  ■■'■R 
that  the  Namt  c/mek  Mm&r  o/th  OapeV*^ 
6e  exjMretaed  m  M«  Polity.  . 
Jh <m  Aeti»n  en  a PoU^ ofUariim Immmnmm- 
daratumaUwitUt  tka  D^mdmtmdtmmm 
PenaUyt^Aem  OtJOkvelontiipaiigth^^''^ 
Three^  conttitatei  o  firm  cornwiy 
Marine  Itmnmee.  mad  that  Me  Him  J^"*^ 

her  tuhacriUdtU  Policy;  Oat  ia 
alia,oftJUPremimpa£dytkePhiMt^^Iii^^ 
prmmdto  perform  aU  TKingi  on  iit  Pvi  «  « 
formd  bf  FvttM  of  the  Polity,  fyOeTmu  ffg* 
aeI>i^endMttiUt^o/theastmviaPer1ia,i'>'^ 
wiik  the  Plaintiff  that  tie  ^rndte/tJuOMfrnf^m 
bemuwer^/iir-theLoetermsiirtdesaiM^ff'^ 
tMete  that  ie  OwU  tut  U  fwwmlfy  kefblr» 
&teta  eaeeedinff  the  Jautmt  ef  kit 
them  averred  the  Zaem,tliat  tie  M$<if  ^J^^ 
were  tiKretlianmtfleieiittmd  tie  J)f/iM 
mare  tJian  euatimt  to  matfOemjeod; 
BreaA  the  J/TimMmeia  ofnA  iM»;—*5f2 
awd  ihat  tU  PUnatiff  wot  net  ",r2-I 
Aaimi  aaaijut  the  DtracMn  ^  lehom  O'fWTj 
eu&ecribed,  aiiegimgaPramaeiythm  mtkelimw 

the  Compaifjf  Mdgay,    ^ 

These  eassB  msn  aigaeS  teiog  ti»  tra>  «BtM»H 

Hay,  by 
<>oaM<0tt,  for  the  plsiirtifla,  and 

C^sM^.feetiMdfliaiuUat-  .  ,  , 

Thsir  aaton  ftiUy  appeanfim  th*  H?^^ 

The  judgment  of  tiu  Court  was  now  Jj;^ 
KoLFB,  B.^The  ceee  of  28*srf  V.  JWsa  ««  ""T 
onthnepoUciesofinsnranee.  Thefiirt««M"r 
declaration  states  that  the  defendaot  sod  i^r^ 
penona  whoee  naaua  an  ast  ont  tosKbv  wiUi 
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I  ■wikHB  muM  an  vnksonto  the  plaiatiffB  wm 
n&ked  Sn.  oopgri—nJiin  vbAm  tha  b«hm^  stylt,  asd  fimt 
»£  **X!fceCaiMiriafartfitti»  AawranwCwopaiiy/'  iw  the 
ynjpMQ  otf  wtying—  aad  lidiBte  the  Base,  atyk^ 
md  Aaa  afmaaid  cany  on  tba  tead*  «bA'  hoiiiMa  of 
wi»  of         goodly  and  —rnh—Hiae  wakut  the 

rila  of  tiM  wmat  Oat  the  defwdant  waa*  Mwr^Mer 
oompavv^  thaithe>  |daiatift  on  the  llih 
Niii— iwii,  e»teted>  «dth  the  aiid  oom^y  a 

palkv-  ci  iawanOe  on  a<  Aip  eaUed  The  £liaab«th, 
wfaiek  {Mtlicy  wae  snbaeitbed  ^  dmf  on  lekatf  tie 
aM>p«9'  by  Uiree  of  the  aaeatttwi  wheae  naoMa  wate  aet 
ooi;  and  the  count  ia  for  —li  |>niiiiaaiiiiii  of  OMrlain 
oCCbo  tenqa  of  this  ^i^. 

The  aaooDdand  thitd  oourfaminpmiailjtheaHBe 
immk  u  to  two  other  iiuKHBaeat 

TlMthiid  pleaiaaa  MlQ9a:*<*ADd  Iv  a  linllMr 
ptlMmliiiBhahalf  aa  tftdw  fint  imut  <tf  the  ^abm- 
tioo,  the  defendant  aaya  that  the  aaid  poU^  of  fa»* 
— -~-  ^iDtWIInteraftt  of  tha  daalamtien  miBtitfMd 
yof  ■naomee  io'writui^,  iad  wae  made  and 
into  after  ffae  uawhi  of  a  oartann  aet  oi  Par- 
limwrii  HBd*  and  Maaei  in  the  tUrW-^  year  af  tfae 
MigKof  hie  kte  HajeatyKhig  Gwige  IIL  uititvhi 
*^  Aat  &r  giaotuig  to  hia  ]taiaa^-«»tui>  S*«mf* 
datiee  on  Sea  Insuraacee,'  and  after  the  saiaa  «ame 
ixtoi^Maatieii,  to  wit»  on  the  said  lUh  day  of  NovMu- 
(mt,  in  the  year  of  our  Load  164^  in  the  aaid  deeiaialfrm 
is  that  behalf  mMitioned^and  that  the  eaid  {x^kyofina 
annM»  ma  a  Mntnct  of  iaoManaa  ha  leapeet  wbmtot 
a  ecttain  daty,  to  wit,  1^,  2f.  waa  by  that  aet  of 
ncUament  nade  payable;  and  the  d^endant  further 
«ia  thatbedU  not  subaeiiba  Ih*  aaid  policy  of  i>- 
snuvMkitbatat  ooontDf  4h»  laM  4aGluatl<nttBn- 
tknad,  nor  waa  the  name  of  hia  the  defendant  ex- 
pnaaed  or  ^>ecified  in  or  upon  the  said  pottcy  <^ 
mwnrance  aceording  to  the  tme  totent  and  meaning  of 
the  aa!d  act'  of  Fw!iani^  by  nason  'whfliectf  ^e  saM 
policy  of  ioettranoe  in  the  &«t  oovntmentloMd  bceame 
and  *u  wholly  void ;  and  diia  he  the  d^endant  ia 
nady  to  Tepify''&o. 

1^  iixth  and  ninth  ^eaa  are  rinihur  pleaa  ta  the 
aeeond  koA  tlurd  eotmta  of  the  d«claratraa. 

Them  were  Bpecial  demomn  toalliheaa  pleat,  which 
wereat^ed  in  laet  term. 

The  pleaa  were  founcM  on  the  woeiafoBa  of  ihe 
3S€(*o.  fl^e.  <fl^  a.  11,  whkh  enaofa,  bt^alil^  that  «fae 
iMima  »f  thevnderwrltere  diaB  he  exmeiaed  or  epeelfted 
ia  or  »pon  eveiy  policy  of  buMHttoe  in  rai^eot  whefiof 
i*7daty  is  made  payable  by  that  aet.  and  {a  daflnlt 
thereof  tliat  the  insucance  ahMl  be-reid, 
'  Tbeideae  do  not  atate,  aod  ne  d««bl  «eaM  not  bare 
oMTeettjr  stated,  that  the  naoMef  the^iaa,  viz.  **The<3e- 
nMal-llaritime  AeBwranee  Oenpauy,"  way  net  eKpRaaed 
an  the  policiea;  bat  the  \Amm  are  fbtuided  on  the  ae- 
samption  that  the  statute  reqnim  the  name  of  every 
imderwriter  individually  to  be  axpreeaed  in  the  policy-— 
to  this  we  do  not  accede. 
At  the  time  of  the  poaeiiif^of  thoskat.  96  Geo.  3,  c.  63, 
*  dte  4  Geo.  1,  c.  18,  waa  in  foree^  vrtdch  prevented  any 
pfftaenhip  firm  excepting  Ihe  Z«ondon  Anuranee'  Com- 
pBi^  and  the  BoyaT  £xdhaag»  Aaioranee  Cotapaay 
nam  -eflbetfa^  marine  bmawacea.  Bveiy  anderwiiter 
aibacribed  for  himself  al«M.  ao  ihsfe  when  the  atatote 
v^iriiaft  the  aoMf  e^tfci  mmmibmm  to  be:uw|iiiaiiil  ia 
oe  nptm  the  polhnr  it  neeeaaazihr  rcqDired  the  atatemedt 
of  every  name  inoividnally-  ■  taept  ««nld  be  aaaiaaxfAg 
fern  exc^t  the  two  chartMad  oompaMiai^  Bat  the 
wehibittan  CMitajaed  iath»0<la».  1^  Cb  1^  waanpealed 
hf  the   Geo.  4^  c.  114,  aiace  the  paanng  of  which  latter 
ttatate  patrtaerBhipa  for  auDiae  iavaianea  have  been  le- 
hbihe  aame  way  as  pvtaeiahiaafer  any  Otbefiordi* 
Duy  ptu^poee,  and  the  queathw  ia  wliallierycoBetrnlBg  the 
a»6eov9,a.63,8. 11,  with  Nfimaoa  to  thia  pneeatatata 
of  thalair,  it  b  neeeMir  tfaM  lJ»-nM»«f  ereiy  indM- 


dnal  aabaeribcr  ooaatcfe^ng  the  aHuing  firm  ihoald  ha 
aapieaied  on  tiiep^eT,oroDly  tho  naaao  of  tbefizm  itaall 
We  thiak  the  aame  of  dw  fine  la  dlwUeh  ia  retailed. 
Whaa  the  Li^iriatBre  by  the  «  Geo.  d.  e.  114,  tapealad 
the  rcat*iotiai»  aceatod  V  *  h  «•  1«>  it  mart 
have  done  ao  with  the  praetioal  objeot  of  fecilitatiBg  aa- 
snratMee  by  othw  cempaniee  beaioea  the  two  oUl  char- 
tared  bodiei^  and  tlria  objeet  weald  be  aknoet  entirely 
defeated  if  in  the  caae  of  every  ipsnrance  the  nacae  <K 
every  meanberof  thafim  vereto  bee^reaaed  en  the  feoe 
of  the  policy.  When  the  statute  of  George  IV  paaaed 
joint'itoek  ooaopaaiaa  nmaflorporatod  bat  eoauBtiog  of 
great  rramhera  of  maaben  had  beaome  very  ooouaoB, 
and  tiitt  memben  of  s&di  bodiea  aottorisasly  vary  &om 
d^  to  day.  No  paratak  would  ever  eflfeet  an  owaraaaa 
With  a  company  of  snoh-aiiatncefil  as  ia  oootended  f<» 
by  the  defenduiU  hia  Mticgr  would  ha  void  nnlsaa  tha 
namaa  of  all  the  aharehulders  were  correctly  stated  on  the 
feoe  of  tba  pi^y,  L  a.  aaltBa  the  poUey  eoataiaed  an  ai>- 
onrate  liat  of  aamea^  the  aeeancy  of  whiofa  the  aaaored 
woold  never  have  the  meana  of  aaoertaiaii^.  Itisimpoe- 
nUe  to  attribntaaaeh  an  inteatioa  to  tiie  Legialatareb 
Unleaa  wa  hold  that  they  deeaaed  the  atatameat  of  the 
■amaollthe'finn  to  be>a  Buffidcntaoowhaiice  with  tiia 
olaoaein  qaeelloo,  itia  UBcvdt  to  aee  now  at  the  tiuo 
ahratheaUtdUG«a.  3,e.«8,paeaedit  waa^eoaiUefor 
the  two  incorporated  oompaniea  to  oamply  wth  ite  pro- 
vinoai  their  peUoiea  nenr  abated,  dot  were  they  in- 
tended to  state,  mOM  than  their  osiporate  namee,  and 
ytt  there  waa  no  i^eeial  enactment  on  Ihe  mbjecfi—- 
tt  waa  taken  for  giaotod  that  the  utatenwini  of  the 
,nMne  ti  the  oorpontiwftwaa*  atataBeaik'Of  the  bbm 
of  tha andertnitefe  whhfatha  mnaagaf  tteatetate; 
aad  now  that  iMonaeaa  b/athcr  flnM^  wbalher  oi»- 
pemte  ov  aot  aoipaiata,  asB  Buda  kgaL  it  aeaasatood 
tfrfeUowaaa  aa^ttal  oovrilaiy  tint  the  naaie  «f  tha 
ten  is.  all  Catena  be  raqwed.  It  maiybe  added  fal 
oenfonatieai  of  thia  fieur  of  th*  oaaa  tut-  the  Ltgift* 
latnve  oevtekily  oonteoaplatod  that  the  poUeiea  would 
ocdfaarily  1m  nnde  en  jniiited  finaa  ready  prepaied, 
(aae  3S  Geo.  3,  6.03,  a  aad<  thia  oeald  aoavoely  bo 
piaotibobk  if  on  araiy  ehanffe<  of  a  ahar*  a  dume  «( 
'the  font  beeame-eawatiail.  Om  theav  e^unde  we  ^iak 
tlM  pleaa  m  bad.  Wo  alao  stMa^techne  to  thinfe 
them  ImkI  aabeiag-doaUa;  not  oafy  ariaiag  the  obieo- 
tiom  undor  tba  alatdte^  hot  ala*  patting  In  iaaaetha 
nanation  «f  thaprii^byiba  doAttdaat.  Ik  iahnn- 
enar  anaagsaiBiy  to  dawla  ttia^  boUing  aa-m  da  thife 
thwua  bdd  hk  aafaataMa. 

TOedafandaat'hoaami  aalled  Mot  OBfy«athantt*i 
dttv  of  hia  pleaa,  bat  alao  oa  tha  hmaUdiay  of  tha 
dedarartaa.  Th*  aetien,  he  oeoteaded,  wae  auacon- 
orivel,  -and-  es^it  to<  hava-  haoa  btoagbt  net  against 
bim,hat^^aia8t  tha  dfrecteoa  who  nUBoribed  the  po» 
lioy,  aUegiUg-  a  ^ron^  flf  «Uw  that  the  fnnda  of  th« 
oampuiy  should  pay.  Tfaeradoea  aot:  hoawer  appaav 
tana  to  beany  fazoa  in  thoaadiyaotieaa.  Thedeelaa- 
taoa  states  that  Ae  dofendantaadaaraeaiothvpeiaoa^ 
of:  whoai  the  dirsoton  afgahig  tha  poUay  wen  tluee^ 
oaaalitated  a  fivm.  canyiog  on  tha  haajassn  of  marina 
aiaafsnae,  awl  ti»t  *e  thna  diMotaaa  on  behalf  of  tha 
&m  of  which  the  didmAant  waa  a  member,  aabaehbed 
thapidiaiH-a&aaikh-tfaaaBtlaaiabnaght.  It  thaa 
states' that  in  iiiiiaratinn,  hrtaralia,  af  the  pnailtti* 
pahl  bytb»plsia«fctta  irfwdanl  pi  Bn^iadtoperfam 
ail  thi^an  hiapavt  tfrbaaarfenaad  by  virtoe  of  liha 
poUeica^  and  tUa  waa  eertalKly  ^  legal  obligatiea  at- 
taaMiy  oa.  tha  iliifmiiwti-^  iaaa»  ofthe  making  of 
the  pottqr^  Th«  anMaaadaf  the  peti«aa  b  aet  «at, 
a^dltMpears  iram  Aair  tmma  that  tiw  drfmdant,  as 
one  of  HM  assoitog  paitlei^  nndeitoek  with  the  phuOF- 
tiffB  that  the  fuKbs  oi  eaoapsny  dmuld  be  aaewep- 
abie  fcritbe  letMa-  inauad  wuat^  ao  neraetheleea  that 
ha  ahoald  aot>ba  peaaoaally  naUa  toaa  axtei^  eaeeod* 
ia^  tha  amMsb  cr  Ui'am  dona— that  this  la  tha 
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true  roeamne  of  the  policy  appears  from  2?ai(*on  v. 
JVroKh  and  OihfirSf  (18  J^aw  Jouc^.  .2291^  decided 
in  this  court  in  last  . Hilary  Term..  iChe  declaration 
^thena^en  the.Ios?^  that  .the  funds.of  the  cajppai^ 
azie.iu(^thftn  W$|UCD^  uid  that  the  defendant's  ;d- 
terest  is  more  tnaa  suSic^bat  to.make.good  to  the  plain- 
iiSa  the  amount  of  their  losaeSi  sfnd  allegee  as  a  breach 
the  non-paymenjb  of  such  loaves ;  aod  the  declaration 
,tberefore  wpears  to  m  to  he  perfectly  good. 

The  reauft  U..th9i  our  jo^gment  nuut  he  fiir  the 
{il&intiffs. 

Our  decision,  !*  tiuQ  case  necessarily  govenu  the  other 
case  of  Cross  v.  AUm*  in  v^hich  also  therefore  the  ju^- 
meM  will  be  for  the  plaintiS*. — Ju£lgment/»r  tfie  platn- 
t^ft  in  tie  prsty  and  /or  the,  phiniiff  in  steoadieate^ 


TREROffATITE  COUBT; 
In  the  Goods  of  M..  Dawson. — jt>ep,  S. 

jPraake-r/l^Miiiiartitioa  witA  Will  afmmritdWomm 
omeite^^RMht  ^Suwmeh 

J.  mairied  Tfoman  made  her  Wili  utukf  a  Poverj  she 
,    di^mdofthe  fVhoU  <^ the  Fimdf  over  which  lind 
.   a  Power,  awm  from  hsr  SuAt^na,  <^  .<y:>paittte4  no 
Executor.   No  other  Property  vqfi  r^ffrea  to  in  the 

■  Will.  Under  the  dreumstances,  the  Oaurt  (Jecrwrf  the 
u,  AdminiOration  to  the  ^us^d- 

The  deceased,  a  mwr^d  wou^an,  had,  under  the  w31 
M  her  father,  a  power  of  appoin^inent  by  wdl  over  a 

sum  of  10fiO()l^_»i4  09  the  23rd  Jply,  ]847,  she  made 
.her  will,  and  appoiuted  the  ^ald.  suw  of  lO,OQO/..to 

certain  perseu8,<upou  trust,  doiiiig  tM  llf e  of  W  hM*- 

Wd,  to  psj  the  mtenest  thereof  equally,  between  suciv 
.of  her  sons  as  st^ould  be.  then  .liring*  4nd  pit  hjs  death 
,io  divide  the  piiQci^  hetvees.  toq^e  who  should 

have  sw^Tod  mv,  Cheiir  .exe^ nto)^  »d]]umst»tors,  and 
\wkoti.  .  Thev  wias.  iffi  exepMior  Mpoiot^  of  thia 

wUV  *or  wa»  ajw  .pf ofierty.  otl^er  ^than  fthw ,  aw  f>i 
I0f000^.d<^(  vith  pr^  meatlo;^^'.  Ttie  hvsbaQd  .&p- 

blied  for  Mminiatntio^.wfth.the.wiU  8^n«xed,  and  on 
'|us  behalf  it  was  sulfmitted^  thsit  the,  practice- which 
^ow  prevfuled  in,tl^  rf^;istryiOfgTAQtipg  administration 

with  the  will  anq^ated,  tOiS.  le^M^  Jn  preferenoe.toa 
Jiuabandr^n  caste  ifi  ^IM^  a-nwTied  wDQ»an  had  n^ade 
V  will  under    pomsTi  and'  appoif^tad  ;aoi  ei(ecntor,,was 

iniong  IB  ,priBCH}le  ,aud  it^ionu^  ^  aptho^^, ,  ^<}r 

■uppo^iw.tbAt.praetipe  to  b^, founded  upon  the.d^ci- 

|i(»Lia, Meldfir  v^Sfi^aser,  l^^  Ha^  769.),  «nd  i;^pon  the 
'iprincipl^t^.tbq  ^ant  ot^ght  to  ;foUow..the  mi^rest* 

yet  there, WAS. no  fl^logy h«tnean,.the  ad- 

^mustrajbionto  the  goodf  .otfaxaarpied  w(»nan  wbo  died 

intestate,  a*  in  that  ie«f)e».ao4  m..  acwuaiatnMjovL  Yr^th 
.tiie  wUi  of  *  mamiad  voman  anvexedn  ^h  vUL  .^og 
jUade  undu-  a^powier,  which  waa  the,pte9ent«a<e*-  It 
jjQjght  be  very  ttsHf^,  that  tlje  .hi^iiand  did  not  take 
'  lAythlnp  out.ofi  theiiOfOpo;.  dif^owd  of;  but  the 
^.tiQurti  jn!g;taj4i<)K  tho  adwvnetraUoti  to  min^  would 

l^ve.  him  no  qoiUrol  wbat^v^  o^ei;  t^e.  &ind.  in  ^ues- 
^9^. and)  wwld  pjteyent  the  neoas«ty  of,,a  se- 
^d,  grant,-«frtejMiruiR,.to  him-  i.Ifl  ^jrdinary, -caaBiB, 

«rheie.th«i^,wj^ji».evwutoc<w)i^.i,0Ok.QUt  probata, 
rihe,  practice  »^  to,. grant ^adn^nvtrathm  '^th..tjpe 
.wUi  luuiftxsd't^  the  rasidnaiyjl^te^'thai  thje^eetste 
.nugbttbe^F^wad-.ittittwbi^  WL 

|JkgBea^-aptwe*t>n>>dnM^i'^e)^  bvti 
iilL.tbe^«aa««f:  thfl  wil}.joffa  owned  iWOD^i^  nwMle  flwder 
j)9piir.«A  a(kpfMnonL„tlM..iwtat«.  Appowtied,^nair«i' 
'Ponws  at  a4  into  thethawaottba-adpiuMtJ^tor  ortf^^ 
,;fiitoi^tiie|i^b|iAa/>r  adnuiustKatio;a,M.#icb  casesr^b^iag 
,jfln]y  Jba  Mam  that  tba  decMwd  bad. »«-  had,#xp:iwd* 
-tbej^jova^apd.l^^^eatata  wpaad  w*^  th^ideed  ffbiphf 
,p«Te  the  pawer>iifiiB«diai(eIy>to^tha.pen>ma  agwoint^d 
via  the  wili„anA  *hei^  MMapAi^d^mi^  W^ot  t£e,  axe- 
rcvior  ar  adi»iJwrt**tiorw^  P«di. w  WWtr^ ^ofpf  .the 

property,  was  a  di8Clud[ge  to  the  knutees.  This  was 


the  ground  u;^&  Wllic^^  do&ri  of  fin^nttdnted 
its  opinion  inairfiiMijr^Jeoi«i{<(«lCM«M.7H\, is 

Judith- ^Uip  J?latt..had,,vq«t.we.  w^B^^iiSk 

any.  «m«imstaaqea,.h»^  a°r.  <wU,#iaMkt^ii> 
tenere  >with,  it;  «nd  it'ia^.a]j^i-citiltd%  tU,,| 
probate  b*  .planted  ^  QC!t,,i;ha.  «x^^ 
can  ba^e.  no  . title  to  iwy  jwj^ox.ths.iM 
Iisn4himt..ia  4aU>npi(v  wajudgmnfr^^ 
m  Atta^-i^mmA?i.B9ff>  a.a&Jl,124l,,^ 
ihat.tb«Lt  we,.which>7a9\ewtly  vmlartathsjM 
came-Htithin  the  Terf:.,w«idapf  thetWthswtifla«<l»W 
.  Geo.iS»  cu  184.  >  B4  ^ie4c^  ip  bfc^tki^ 
question.  The?i7Qidsf}t<th«s3Sth#etwam'.n^^ 
{tnaan^auplying  jS^.pjv^M*  shsl^viaka  owtMtiM 
.eaf^auct  'efieots-  -of.^  dacesAvl  %  oc  ia 
wluchthe  ^ot^tOria. tp■,be,gl9n^d,,«4a«Re(|l»• 
tion .  i  V  wbet^  ^^pK^^y^wrquastSDOBd,  j«s,.ai.|n> 
aaofr  is  ^wopef^y.v«f  :tha.4eee«Md  {or  or  is  rmI  tf 
whifch  the  praba^^a  g^tM aad.tkt  Hau*«ipi 

dscided' that  the  mpate  .is  granted  in  lODKMi?" 
that  fr!tperty,.wAiah*  ibut  Jar  tha  «iU,  wa«w7 
wwiU  .have..ba0n.e^tIed.ta^adj?4QU^i'-"Q^'(^'«^ 
quite  obuM^  that  neither  th«  Qzdi»uv.ntttk;9K^ 
aTeroaiUd  have^a^ilUBt«mdany  {ertrntliil^^fj^ 
we  oaanothold  that  Ui)>  upcot^cQr  f««in<i^<" 
.  whicb'.lhe.prohata  ifgrantod^"  ..  And  iuibip  W 
<<l<^8gg^^2)rdedd^  after  argnwiatfiliis( 
.ibaaime  priaoiide  n^ee^  tofi^^qt  a  ua^Hi 
tioB.  with  the^  «aMn4  to  ^e.]Agat«(k^t 
icig  tptbe  eoijiEae  of  cmoi^M  atatedmtac 
granted  a  general  administratioh  to  the  I 
case  ia.a  j^^i^thmjiff J^rfej™  , 
ondihe  practice *4xa  to  pFeTatl.fnib&ixmrv' 
:  vanancfl  with  that  deci»<xi,  aholild  be  •meuu. 
,portaiit  that,,in  fa<^  the  tlfiurt,_wheaitff»)itll 
tration  wilh  the  wul.of  a  married  woiw  "w*?" 
c^udes.tha  apfio^n^d  property  j^m  twin^i 
oaseea  uhden  a  nom&iai^ .  sqm^  t^i.  regpirjB  » 
.from  thi?  adffiinistrator  m  rrapMt  of  svh 
^(Uoe^^.was,!i^rdJj!^  support  of  the^ 
,  ,  Sir  Jft.  4iEHJ*eB  FDSTE^^Jq^e  praptice 
.at  varianpe  with  tho.dowJMb^  wijnea  ^  *.¥2rij 

coofudaredi.and  deoHeo  afifij'a«ajnen^IW_iP 
-at, present., to  layidown.any,nue.|Ojf  we^wV 
niore cases  haye ^e«i(. Iwtkea'.np ;  Daj.! ^l"*^? 
.administration  .tp      .husbapd.ih  tflis,c«e,^oOTy 
that  4moi^       we,  oir^^uwalaw^  gjP 
and  gnardjiog  )^)iy«^aga|n^  li^iig  dovn  jRHf 

-  CONSBTORY  COTBT*  - 

AnjrttJcb^M^  .  .    

fl.,K(9ponsLT«,  fdlfflaUpn  ^rewin^"" 

brpugi^iftand.aw***?'* ' 
pU^tHW*  but.tba,pKi«tor 
givp  tbeaa  ^wjji^.iob  toe.  grfj^b^ 

y^u^  answers  m.eya^p^sf^w>jcft»* 

W)WW,tbaAr^f*jm^  - 
thp  ^W(¥Ddei^t;,.t|i^,%igfl^;^ 

plea.  Tu  ana  weza  moi^  themnei 
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COURT  OF  CHANCEBY. 
Omuiw  V.  Wallk. — Ihv.  21  and  22. 

Mfykt  t(f  Tma/ee/or  gpecifie  Pwrjuuet  agahut  TVmCm  of 
£«pi>/  EMe,  Oft  Pailure  oftpeafie  2ViMf. 

TWeMlrf  Atoto  werey  hf  Deed^  conveyed  wtto  and  ft» 
Uaeof  J.  tV.,  Aiw  Heir*  and  Atn/mt  far  eaer,  upvK 
TVvsf,  at  t/ie  BeqtteH  L.8^her  ffeirt,  Appointeetf 
cr  Aatigna,  4^.,  to  eonv^  the  said  Premua  to  tuch 
Pervm  or  Peraom^for  wM  Ettaie  or  £atato$,  and  m 
tuck  Mf  tamer  and  Form^  oi  L.  3.  tkomld  fy  at^  Dud 
Ac  direct  in' appoint.  L.  S.a§atb  no  Appoimlmmt  inter 
but  bjf  her  Wm,  dufy  exoeuted  aeoordinij  to  her 
Pomr,  ahe  devised  alt  her  Estatea,  Real  and  Pertonal, 
to  Tmstea,  their  Heirs,  EiBeetdort^  Admitiietratore,  and 
Aesigns,  upon  Truet  to  seU  and  convert  into  "Moneg^ 
•pIcA  all  convenietU  Speed,  and  etaiid  potseattd  of  the 
^vceeds,  upon  TVwt  to  pay  thereout  ail  Coate,  Okargee, 
tmd  E^ensee  attending  the  Execution  cf  the  Trtuta  of 
the  WflU,  DSief  JFimmU  and  Teetamentary  Expeneee, 
emd  Loffocies,  and  then  H  Ptgrment  of  certain  Ltjgaeiee 
tpe^Jted  in  a  M/rmonmdim  maried  A,  emd  etgned  tjf 
%er;  an«l  ehe  app  inted  Ike  TVwiMf  Speentore  of  her 
VPVi,  L.  S.  fiirdy  bnt  Paper  A  teas  not  f^heoming. 
1%e  TViesteea  filed  their  BiUapmhut  J.  iV^  ttatinff  that 
titey  were  ahout  to  itU  the  eaid  EHatee,  and  pn^yiny  a 
QmviSmwe.  J.  W.,  by  hit  Antwer,  admitted  that 
ttfre  were  elilt  due  Ziebte  and  Leyaciee  of  L.  S.,  and 
mbmitted  tb  pay  ench  Proportion  of  them  aa  were  pro- 
perfy  payabU  out  of  the  Aeat  Bslate  ;  hut  ineietcd  that 
there  was  no  ahsotnie  Diapoaition  of  the  benefUiat  In- 

•  terest,  and  that  the  Plamtiffa  were  not  entitled  to  call 

rm  him  for  a  Conv^fonce;  alleginff  further,  that 
S'  Had  died  without  an  Heir^  ani  that  ake  wu  Hie- 
e&tmate: — HeU,  IhttJ.  W.  wa»  hound  to  toneiy  the 
Ugal  Batatetothe  l^tiale^j^  the  Wilt,  and  waanet 
ttt  idberty  toin^nfbrimPwpoietthe^ateiBaa 
t^efuired. 

By  indentures  of  lease  and  release,  'dated  reapectirelv 
tfai  26fh  and  2dtb  Jal^r,  1837.  Andrew  LaVering  Ssrel, 
itt  consequence  of  the  nataral  love  and  afl^tion  which 
lie  had  for  his  wi^p,  Louisa  Sarel,  and  fttr  divers  other 
food  causes  and  valuable  eonstdenttoDS,  convened  and 
asdgned  unto  John  Wallls,  (since  deceased],  and  his 
heirs,  certain  cloMes,  pieces,  or  parcels  of  land  therefai 
nentioned,  to  hold  the  sud  closes,  pieces*  or  parcels 
land  and  hereditaments,  with  the  apDortenatices 
(uretb  beloDKtnft  or  appertaining,  nnto  ana  to  the  use 
of  the  said  Jolin  Wallis,  his  heirs  and  assigns  for 
{ever,  upon  the  several  trusts  thereinafter  mentioned 
—that  IS  to  say,  upon  trust  that  he,  the  said  John 
W^Hs,  his  heivs  and  aacAgna,  riiould,  at  the  revest  of 
Ui$  said  Louisa  Saret,  her  heirs  or  assigns^  testified  in 
writing  under  her  hand  and  seal  for  the  purpose,  either 
At  one  and  the  same  time,  or  at  several  times,  and 
Aom  Uine  to  time,  and  at  the  expense  of  the  said 
Ifwlsa  Saiel,  her  appotnteesi  heirs,  executors,  or  admi- 
nistrators, oonvqr  the  said  piecsa  or  panuels  of  land  and 
hereditaments,  and  their  appurtenances,  either  in  one 
lot  or  in  several  lots,  to  suib  person  or  persons,  for  such 
eatate  or  estates,  and  in  such  manner  and  form,  in  all 
lespects,  as  the  said  Louisa  Sarel,  nott^Ithstandtng  her 
eovertare,  by  any  deed  or  deeds,  writing  or  writings,  to 
be  by  her  sealed  and  delivered  In  the  presence  of  and 
tttested  by  two  or  more  credible  witnesses,  should  from 
time  to  time  appoint;  and  In  de&ult  of  and  until  sach 
^reeUoD  or  appointment,  and  so  for  as  any  soeh  direc- 
tion or  anraintment,  if  incompbte,  should  not  extend, 
*pon  trust  that  he,  the  siUd  John  Wallis.  his  heirs  and 
^gns,  should  receive  the  rents  and  profits  «£tte  said 
closes,  pieces,  or  parcels  of  land  and  heredilain^tSf  ftid 
and  apply  the  same  to  sueli  person  or  persons  onl^, 
wd  for  such  intents  and  purposes  only,  as  the  said 
LopiBA  Sarel,  notwithstanding  her  coverture,  by  any 
writing  or  writings  signed  by  her  with  her  own  hand, 
Vol.  Xlll.  J  J 


should  from  time  to  time,  either  as  the  said  rents  and 
profits  should  have  actually  become  due  and  {Myable, 
or  by  way  of  anticipation,  direct  or  appoint ;  and  in 
defiiult  of  and  until  such  direction  or  appointment,  into 
the  proper  hands  of  the  said  Louisa  Sarel,  for  her  sole 
and  separate  use  and  benefit,  exclunvely  of  and  with> 
out  being  Bubjeet  to  the  contxol,  debts,  or  engagements 
of  the  said  Andrew  Lavering  Satel;  and  the  receipt  of 
the  shid  Louisa  Sard,  or  of  her  ^pointees,  for  the  said 
rents  and  profits,  notwithstanding  her  eovertare,  wen 
to  be  effisctual  discharges  for  the  same :  and  upon  fup< 
ther  trust,  that  if  the  said  Andrew  Levering  Sarel 
should  die  In  the  lifetime  of  the  said  Louisa  Sarel,  then 
that  the  said  John  Wallis,  his  heirs  or  assigns,  should, 
immediately  after  the  decease  of  the  said  Andrew  Lave* 
ring  Sarel,  in  the  lifetime  of  the  sud  Louisa  Sarel,  con- 
vey the  said  closes,  pieces,  or  parcels  of  land  and  here- 
diiaraent8,oTsgch.ptutorpartB  thweof  as  should  then 
remain  undisposed  of  under  the  trusts  and  powers 
thereinbefore  contained,  with  their  appurtenances,  to 
the  usa  of  the  s^d  Louisa  Sarel,  her  heirs  and  assigns, 
for  her  a^d  their  own  use  and  benefit.  It  appeared  thai 
the  real  considemtton  for  the  said  conveyance  was  tht 
sum  of  20,000/.,  paid  to  Andrew  Lavering  Sarel  by'hia 
said  wife,  who  was  entitled  to  that  sum,  for  her  Bep»- 
rate  use,  John  Wallis  died  on  the  2nd  April,  184^ 
intestate  as  to  these  trust  estates,  leaving  the  defend- 
ant,  John  Wallis.  his  son  and  heit^at-uw.  Andrew 
Layering  Sarel  died  on  the  3rd  April,  1843.  Louisa 
Sarel  died  on  the  7th  September^  1847,  without  having 
made  any  appointment  inter  vitos  affecting  the  said 

E remises;  but  by  her  will,  duly  executed  according  to 
er  power,  and  dated  the  ."iOth  June,  1847,  she  devised 
certain  estates,  not  the  subject  of  the  {oesent  soit, 
unto  Sir  Henry  Onslow,  Bart.,  bis  heirs  and  assigns 
for  ever.  She  then ' prttceeded  as  follows: — **I  giv« 
certtin  legacies,  which  I  have  mentioned  and  s^d- 
fied  in  a  eertm  memorandvm  in  writiiw  marked 
with  the  letter  A,' and  signed  hy  me,  which  I  direct 
my  tntstees  and  execntors,  herelnaftw  named,  to  par 
out  of  my  personal  estate.  I  give,  devise,  and  bequeath 
all  other  the  messuages,  lant»,  hereditaments,  and  real 
estate,  and  all  the  personal  estate  and  effects  of  or  to 
which  I  shall  at  my  death  be  seised,  possessed,  or  en- 
titled, at  law  or  In  equity,  nnto  the  said  Sir  Henir 
Onsltiw  and  David  Gwy,  their  heita,  executors,  adint' 
nistratora,  and  aarigns  resnecttvelyj  in  trust  that  tber, 
the  survivor  of  them,  ana  the  heirs;  executors,  admi- 
nistrators, or  assigns  of  such  snrvivor,  do  and  shall, 
with  aU  convenient  speed,  make  sale  and  absolutely 
dispose  of  and  cpnvert  into  money,  and  call  in  and  ra- 
ceive  an  the  sama  red  tnd  penonal  estate  vmpvsttreirp 
and  do  and  shall  stand  posssawd  of  and  Intarested  m 
the  monies  to  arise  Mnn  the  sals  llkereof,  In  trust,  ia 
the  Ihst  place,-  to  pay  thereout  all  eosts,  charges,  and 
expenses  attending  the  exeentfon  «f  the  trusts  of  thb 
my  will,  and  my  debts,  funeml  and  testamentary  ex- 
penses, and  lefpcitfs,  and  then  in  payment  of  the  legacies 
given  by  me  in  a  certain  memorandum  signed  by  me, 
and  marked  with  the  letter  A.  I  appoint  the  said  Sir 
Henry  Onslow  and  David  Gray  executors  of  this  inr 
will.'*  The  trustees  and  executes  proved  the  wiO. 
The  bill  alleged,  that  the  memorandum  referred  to  in 
the  will  as  ^ing  marked  with  tlie  lettw  A  was  not 
forthcoming,  nor  any  evidence  of  ito  cmtents ;  that  tha 
said  estates  were  now  legally  vested  in  the  defondan^ 
John  Wallis,  in  trust fin>  the  pUnUfij^owneis  undw 
the  said  will;  that  there  were  debts  oF  the  tcstatris 
still  remdnlhg  msatisfied;  and  diattiie  pIdnUfh,  in 
execution  of  the  trusts  of  the  add  will,  wen  about  la 
sell  the  eaid  estates,  and  had  catued  applications  to  ha 
imule  tf  the  defendant  to  convey  the  estates  to  the 
plaintiffs  upon  the  trusts  of  tha  will;  and  the  hlU 
brayed  a  conveyance  accordingly.  The  delendaot,  by 
his anawar, ndmittad  aU  tha aU^mtiona itf  fiwtoatatad 
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fat  tiiB  hH\ ;  hbt  h«  Bbbmltttd,  tliat  ^«  said  estates  were 
CWt  now  l^^ly  TWted  In  the  defendant,  id  trast  for 
Me  ptaintin,  as  deriseM  under  the  nid  will  of  the 
«ad  LoniM  Suel;  ftr  that  the  mM  wflt  does  not  ^oo- 
tain  my  abst^te  dtsporithm  of  the  benefietel  Interest 
In  the  Mbd  hen$fftttiMn(Bf  and  only  operate  ss  &  chaise 
npon  the  said  faeredttAment^  of  the  debts,  corti^  ex- 
penses, and  moirieo  itt  the  saw  win  in  that  behalf  wen- 
lloned;  oind  that  the  said  Looisa  Sarel  died,  as  the  de- 
ftndant  belfeves,  withoot  tmy  heir:  and  the  defendant 
stated  that  be  was  willing  and  thereby  offered  to  pay 
ftnd  diseharge  all  snms  so  chawed  upon  the  said  here- 
ditamentB  under  or  by  virtue  of  the  said  will ;  nnd  the 
defendant  sabmitted  and  insisted,  that  the  plaintiflRs 
had  no  equity  to  caH  npon  the  ddendant,  he  being  so 
Hilling,  to  execnte  any  cenTpyance  toljiem  of  the  legal 
estate  in  the  hereditaments*.  He  wlmitted  that  there 
Vere  aoHte  (hibta  of  the  testatrix  still  remaining  nnsa- 
tisfled,  wfaieh  he  was  willing  to  pay  and  satisfy,  so  far 
H  ihty  were  hy  the  said  ^11  chained  -upon  or  made 
Myabie  ont  of  the  piodtiee  of  the  add  heredHanentt. 
The  only  evidenoe  laat  was  gone  into  was,  on  the  part 
ef  the  d^tmdant^  to  shew  that  the  testatrix  died  wrth- 
wrt  an  heir;  Irat  this  evidence  wss  not  conehisire. 
Upon  the  cause  cominr  on  before  the  Vice-Chmicellor 
of  England,  on  the  16tn  Juaouy,  1849,  his  Honor  de- 
cided in  favonr  of  the  plaintifib,  and  decreed  a  conrey- 
ance  to  them  by  the  defendant,  but  ordered  the  defend- 
ant's costs  to  be  paid  out  of  the  eatate  of  the  tcstbtrixt* 
This  was  an  appeal  from  the  whole  of  that  decree,  ex- 
cept as  to  the  matter  of  costs. 
Humphry  and  Bird^  for  the  plaintiffs,  the  re^ndenli 
RiU  and  J.  V.  Prior,  for  the  appellant. 
Upon  Humphry  commencing  to  open  the  appeal, 
£oft  submitted,  that,  as  the  appeal  did  not  ask  to  dia- 
tnrb  the  decree  as  to  costs,  it  was  not  an  appeal  from 
the  whole  decree;  and  that  he,  on  behalf  of  the  appel- 
lant, was  entitled  to  open  the  appeal. 

The  Lord  CBArreBx'toit  was  ot  opblon  that  the  plain- 
ttA  Were  entitled  to  open  the  appeal, 

Humphry. — The  trust  in  the  deed  of  settlement  under 
whidi  the  defendant  holds  is  asdisdnetatrust  as  can  be. 


.  *  TUs  cUb  bar  the  deft«d»Ht  ww  ftMod^vpoa  tfa*  opi- 
oloiv  of  one  of  tba  nost  emtDenk  cfaTcjvaasrs  of  tba  da;. 
The  passage  froni  thst  i^inUni  npoa  thU  pt^t  was  in  tfaese 

words:  — 

"  The  trustees  of  the  will  of  Mrs.  Surel,  having  no  trusts  to 
perfbrm  beyond  the  payment  of  her  debts  and  fiineral  and 
fascainetitafy  ccpSBseti  cutnt  retjoire  Mr.  "Wirilfis  to  oottTer 
tolbeBtbeeSMAeor — >-!  aS' ^rimt  thttn,  he  may  rrtahi  1Mb 
■ttate>lbrMl  omi  btnrtt,  ena  p«yitMnt  of  ia4fte)>rapoftl— 
Mrs;  SMal'ftileklsiBAfnMral  and  twsiaBiantsry  aipwiii,  fcr 
IfaiB  pajpseDtofwibeb  tfak'sstats-aad  aU  heepCMOwl  |H|iMty 
nm  kytheviU  made  eoa  fiiedi)  aon  m  tbe^lsfat  iw  vis 
«Msbadias  in  Mr*  W^lis,  .4«ss  this  SfiM*  aicbsat  to  the 
Crowa  ift  cpossyaaBB,  of  Miil  Saisl  drisf  witboat  bdn< 
iBvrgm  T.  Wktat,  I  W.  Bt  1  £deo.  177)-  There- 
fore, Mr.  WiiUis  may,  if  be  pleas^,  hold^  this  esUte  for  his 
6wn  benefit." 

t  Hie  foIlowiDg  is  taken  from  a  shprt-band  note  of  Ua 
Honor's  jndgment  on  th&t  ocrasion  : — 

"  VtcB-CBAiicsLi.ott.— This  appears'  to  tae  to  be  a  vcrj 
ripple  ease  ;  beonise,  if  'Aeatateertbelawbesoeb,  as  that  a 
perfeoe  '•A*  Is'a  trasKe  of  ttie'  \tgA  estele  «■  enttllcd  te  baU 
riw  MM  ftn-  hh  Mn  bSMeflt,  abftts  'tiH**  to  a  trast  «• 
sata  if  tbatware  so,  Meiy  Isstetor  aavt  b»  imwiaJ  to 
1mm  the  law.  Jiapswsi  hgoaftt  is  totty«etotbatn»tcg, 
tlMt!«oald4w  imoBostaiM  the  sight,  vbish  lba  pcrsoa 
wbo  has  tb«  b«Mfi«iiA.i«Wrast[.b«B.to>d]pwe«',tlMt  tb«t  legal 
Catat«,  which  the  tn)Bt«a  has.  shall  1m  aonvsyad  hs.b>B  to 
certain  other  parsons  fat  certain  yurpMcs  ;  fori  Iqr  dinM^ 
tioQ,  she,  in  Wills  that  tfae  shajacler  of  the  tmsteeship 
■hall  bechaoged.  My  opinion  is,  that,  if  ax^'beneSciaTm- 
terest  or  right  does  arise  to  these  persona  as  d'^visees  in  trust, 
the*-  take  it  becaose  it  Was  meant  tO  given  to  them ;  and 
tty  o]dnioa  is,  that  fliey  are  entftted  to  'a'eodTeyance.'* 


and  thedeTisebytiiewlIlof  MiKSaidistqBiByhiint 
We  do  not  question  ^authority  sf^ctHtf Ben 
V.  WhMty  (I  W.  Bl.  123),  but  we  ssy,  that  t 
holding  an  estate  under  audi  ciicamataoces  atbcit 
fendant  holds  this  Mtat0,eiii  have  noeqidtjisaiaf 
here,  either  as  a  pl^tSIF  or  deftsdaht,  att^  fir  ay- 
thing  to  be  done,  in  order  that  his  t^tA  KtAiftt 
estate  might  be  estabHsfaed.  {Wimmt  t.  lariUu- 
daUy  3  Ves.  7S2 ;  RaberU  r.  WaOcer,  IRna.  ft  It. 
7B2 ;  Btmghton  r.  BougJtiom,  1  H.  L,  (^s.  M).  h  t&e 
present  case,  there  is  a  positirs  trost  of  s  nhriisi^ 
whidi  must  ht  perlbrmed ;  and  the  legacr-dnty  ittadKs 
whether  there  be  a  sale  or  not.  (  7^e  Attmf^f^Gtmd 
y.  Ht^fordy  1  Price,  ffiO ;  WVHamiM  t.  Tfc  Okmk- 
Oeneral  of  Scotland,  10  Gl.  &  Fin.  1).  {Lai  Om- 
edlor. — Suppose  the  Will  made  no  equitaUi  fyfoA- 
tion,  but  tnat  it  was  a  devise  of  the  eqaitable  vfa)*  to 
trustees  upon  trust  for  A.  B.,  and  A.  fi.  &d  bdm 
the  testator;  could  the  trustees  of  the  wQI  obt^t 
decree  of  this  Court  to  have  a  conrerance?  Hn^ 
the  pnsoit  case,  paper  A  may  never  be  final  ns 
question  is,  whether  the  estate  b  to  be  conrejeltslk 
trustees  of  the  will  upon  non-eidsting  tnati,  a)  tN| » 
paper  A  may  not  be  Ibund ;  for  imtD  tbeo,  tfiat  ii 
nothing  but  a  charge  of  debts.  It  is  a  qne^  oeiAf, 
between  the  trtistee  of  the  deed  and  the  tnatea  of  ue 
will,  who  are  to  hare  the  surplus.  It  ii  dear,  flit  tf 
the  defendant  conveyed  the  estate  to  the  pluottfi  w 
defendant  could  haVe  no  eqnlty  to  hare  it  backtAff 
payment  of  the  debta.^  Tliis  is  the  case  of  u  kC^ 
not  a  mere  passive  trust;  and  Isnbmit,  that^t^, 
cannot  treat  the  deftedsnt  tt  the  tnutee  o(  ibt  h»- 
tatrix's  vrill,  iiuteaJ  of  tbe  poson  ^c^V* 
testatrix.  *  ' 

Birdy  on  the  same  side.— I  sabmit,  Out,  ina  if  d 
the  troata  of  the  win  IMi^,  ibe  tnttrntfOr^ 
would  have'a  rightto  sconveyance  froinlied^iraB. 
The  trust  vnder  the  deed  of  BetflemeotHfi>rvs.»I 
or  her  assigns.  Sappose  Ht8.'SareI 
sientnent  daring  hel^lifbtime,  the  Court  w»linrtwi 
allowed  the  defendant  to  a^  ftr  What  piirp«fce«I" 
to  convey;  buf  the  testatrix  has  by  'iW'^^S 
the  tnistee  to'  convey  the  legal  estate  to  tbe  pWiw* 
What  dURrenee  can  there  be  between « *irtK«2 
wrllantf  a  direction  inter  Tivos  I  Bot  we  s»7  nm 
are  trusts  to  be  executed'  which  itiar  eihaosttbe  tb* 
estate,  and  therefore  the  Court  wiD  not  «no*fte  *• 
ftndant  to  defeat  the  trust.  There  is  w  ttil«tf  «- 
tween  the  position  of  an  Iieir  and  a  niere*yttw*«« 
the  1^1  estate,  ftr  the  heir  has  trapBag  entf 
w9uit  has  been  taken  from  hJin.  „  . 

9oH  and  Prior,  fcr  tile  dofrnchh^  «*•  «PP*!"t; 
The  qnesHon  is;  what  !b  the  extent  of  the  eqnityW 
the  plahitiff&haVe,  ff  any.  Tbe  first  groonil  w"*™ 
for  00  the  other  side  is,  that  this  Cosrt  ha  no  jw* 
diction,  upon  the  application  of  a  plaintiff  w 
the  present  delHidimt  is,  to  assist  hmi  in  hti  >ra<^T 
the  present  case  is  exactly  the  reverse  of  tie  <**^~2i 
Bat  then,  secondly,  Ihey  sat-  that  the  defrnAal  cOTj 
set  up  aftyextraordinarreqtnty  sgainrt  "'^j? 
tacorrect-  to  say,  that  the  cases  riled  by  "je  otW  ^ 
proceeded  npou  thte  grbtmd  of  no  j'>™°"??'''j7 
Cotirt  has  furisdiction  in  eteiy  esse  who* 
emrity.  In  Baroess  t.  Hnkeat,  Eorf  ^^V^jTyL 
ton  pntit  upon  *e  gnrand tHafno  tmst  exirtefl.  ^ 
othersMo  then  shy,  ^Thert'isatnattobeeJt'fliieff,"" 
we  want  to  tdce  upon  ottWelws  -the  execntion  orw 
trust.-  They  might  jtsfas  wffl  allege  t!»t«p'W»5 
heit-^t-law,  as  against  ariy  other  jer»n 


estats-ttijlBCt  to  a  charge:  but  soch  a  '^T^Om 
pr^feH-fl^inst  the  heir-at-law,  not  on  kwo^JZ 
heir-at^hiw  taking  upon  hftosrff  the  P^'^^^ 
trost,  but  tipon  the  gronta^;  tbatJf  tMlnwW*^^ 
him  what  aroonnt  he  wantiite  enAle  him  ^F^^^L. 
tniSt,  Irt giveit*ftn;  «fcd fltt€mtft» W"*'^ 


Digitized  by 


Google 


THE  JURIST. 


will  nereT  require  the  sale  of  the  estaU.  The  c^ae  comes 
to  the  question  suggested  bj  the  Court,  namely,  who  is 
enUtlea  to  the  surplus ;  and  the  question  will  b«,  who 
bu  the  better  equity.  Here  is  only  a  limited  trust, 
and  to  that  extent  U  most,  we  admit,  be  performad ; 
liut  the  performance  of  h  ia  only  a  question  of  mods, 
not  of  substaace.  There  can  be  no  doubt,  that,  If  this 
waa  a  case  between  the  heir-at-law  and  the  trustees  of 
the  will,  the  beir-at-Iaw  might  sajv  '  I  am  ready  to  pay 
you  ao  much  as  will  enable  you  to  perform  the  exprese 
trusts  created  by  the  will ;'  and  this  would  be  all  that 
the  trostees  would  be  entitled  to :  there  is  but  little  dif- 
ference between  this  case  and  that  of  an  heir-at-law. 
.rZoni  Chancellor. — There  is  a  very  great  iljfferwice: 
the  heir  claims  in  his  own  right ;  the  trustee  claims  even 
where  he  has  no  equity,  and  dimply  becauM  there  is 
no  other  person  to  claim.  Then  comes  the  question, 
whether  the  will  has  not  conveyed  to  the  tru9tet;B  of  it 
that  title  which  the  heir  might  otherwise  have  had.] 
By  the  will  the  trustees  have  the  beneficial  fee,  but 
oafy  foT  limited  purposes;  and  it  is  tjie  eveiy-day 
pmictleeof  the  Court  to  fintdowntht  interest  whioh  the 
trustees  take,  to  snch  an  equitable  interest  as  wlQ 
enable  them,  to  perform  the  trusts.  The  whole  argu- 
ment of  the  other  side  proceeds  upon  the  supposition 
ftat  we  are  coming  into  equity  to  wk  for  itsa^tance: 
that  is  not  bo  :  they  come  into  equity,  and  we  stand  on 


OQT  rights.    fThey  cited  Tegrhrv.  Boifgarth,  (U  Sim. 
Jur.  igwl;   ~     "  ~ 
3  My.  &  E.  486);  and  Davall  v.  The  New 


Htnehman  r.  The  Atlomejf-Ge- 
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Mhfr  Ofmpany,  (ante,  p.  761).] 

iVor.  22. — Lord  Chancbuob.— No  case  similar  to 
this  has  been  cited,  and,  indeed,  none  have  occurred, 
where,  property  being  on  trusty  the  owner  of  that  pn>- 
P^y  gives  t-t  to  somenody  elao  heneficidly  or  not  is  a 
wifiBtion  the  defendant  has  no  right  to  inquire  into, 
tt  ia  not  like  the  case  of  Burgva  v.  Wkeot.  The  only 
nsaon  why  a  trustee,  under  ue  ciroumstances  in  Bar- 
gm  T.  Wheat,  holds  the  property,  is,  because  tliere  ia 
Bcdiody  to  take  it  from  him^  it  does  not  belong  to  an^ 

ron  whom  the  law  recognises  as  having  a  right  to  ask 
the  execution  of  the  trust.   Now  here  the  original 
owner  undoubtedly  had  a  right,  as  against  the  trustee, 
to  direct  what  he  should  do  with  the  property — he  is  a 
mere  naked  trustee.   The  testatrix  in  this  case  had  a 
tb;ht  to  do  what  she  pleased  with  the  beneficial  interest. 
Sne  does  by  her  will  direct  the  Ic^  estate  to  be  con- 
vnred,or  at  least  f^ives  the  property*  to  the  trustees  of  her 
wul.   The  question  is,  whether  the  de&adantt  who  ap- 
Man  to  bft  the  trustee  of  the  legal  estate,  has  any  right 
to  inqufre  for  what  purpose  the  trustcea  of  the  wUl  re- 
jpiued  the  legal  estate.  The  devise  is  a  gift,  in  trust,  it 
a  true,  but  it  is  the  appointment  of  persons  who  are  to 
stand  in  the  place  of  the  original  owner,  as  against  the 
tmatee.   Then  why  is  the  beneficial  intereat,  wiilcb  is 
Iiy  the  operation  of  the  rule  of  law  in  Burgetty.  Wheat 
to  enure  to  the  benefit  of  trustees,  to  enure  to  the  bene- 
fit of  this  trustee!   There  is  no  want  of  persons  autho- 
rised, as  against  the  trustee,  to  transfer  the  beneficial 
interest.    Suppose  the  testatrix  had  simply  directed 
fiut  the  estates  should  be  transferred  to  new  trustees, 
and  directed  the  existing  trustees  to  convey  to  those 
irho  are  trustees  under  the  will;  could  the  trustees  of 
the  le^  estate  dispute  the  title  of  the  tmstees  under 
the  wul,  because  they  m^t  or  might  not  hare  tbe 
neans  of  carrying  into  e&ct  the  trusts  of  the  will  ? 
Tlu  real  question  is,  whether  it  is  related  by  the 
doctrine  in  Burgete  r.  Wheats   I  think  it  is  not  at  all 
BO  r^ulated,  for  that  case  proceeded  on  the  want  of 
3ome  person  having  a  right  to  control  the  legal  estate ; 
but  here  there  are  persona  authorised  to  control  the 
Wal  estate.   I  do  not  take  exactly  the  view  whicli  the 
Vue-Chsncellor  seems  to  have  done,  because  he  seems 
to  have  considered  it  would  depend  on  the  presumed 
iptentiou  <£  the  testator,  for  thai  purpose  you  ate  to 


assume  he  intended  that  paper  A  should  not  be  yto^ 
doced,  and  therefore  there  would  be  a  fiulure  of  his  dec 
clarad  intention.  Therefore,  if  there  ia  any  trustee  who 
ia  to  have  the  benefit  of  the  dootrina  in  Burgete  v. 
WUat,  the  tmateo  under  the  will  ia  to  have  it.  It 
cannot  be  considered  that  tbe  teatatar  had  any  aueh 
view  at  all.  It  must  be  preanroed  ha  inteaided  that  the 
purposes  declared  by  bw  will  should  be  carried  into 
effect.  Those  purposes  have  failed,  in  consequence  of 
paper  A  not  being  produced:  it  may  b«  produced  hereh 
after,  or  it  may  not;  if  not,  tbe  object  is  attained. 
I  do  not  proceed  on  Uiat  ground,  but  I  proceed  on  ihia 
— that  there  are  persons  appointed  by  the  owner  of  the 
property  to  whom  the  property  is  to  be  conveyed. 
They  are  the  only  parties  having  a  right  to  it;  whether 
or  not  they  have  the  power  afterwards  to  dispose  of  all 
beneficial  interest  is  a  matter  with  which  the  defendant, 
Wallis,  as  mere  owner  of  the  legal  estate,  has  nothing 
whatever  to  do.  Thia  seems  to  roe  to  be  a  case  which 
does  not  fall  within  tbe  doctrine  of  Burgm  r.  Wheat, 
so  £ar  aa  the  defendant,  Wallis,  is  coneemsd ;  and  there- 
fore Uie  direotioa  of  the  VuM-Chancetlor  for  a  convey- 
anoe  under  the  terms  of  tbe  wiU  is,  I  think,  a  propar 
decree,  and  it  must  be  affirmed^  with  oo^—A^eal 
dimmed,  with  raito. 


ROLLS  COCBT. 

Sjtdte^  AtsignMtif^ 
Q.    B.t  Partnere,  hating  oterdrawn  their  Balance  eti 
their  Banheri  SOOOf.,  agreed  to  give  a  Security  to  tis 
Bank,  l)g  Assignment  of  DAts  owing  to  them,  tu 
Engineers,  from  oertatn  Bailioay  Companies,  and 
theg  wrote  to  P.  9^  W.,  the  Solicitors  of  the  Com- 
panies, authorising  them  to  receive  the  Monies  coming 
from  the  Bailway  Companies,  and  to  pajf  them  into  tM 
Bank,  and  to  write  to  the  Bank  to  that  Effwt.  Ac- 
cordingly P.     W.  wrote  to  the  Bank  to  the  Effect  the* 
tJitjv  wouldpag  the  Monies,  -when  received,  into  the  Bank. 
The  Manager  of  the  Bank  thereupon  wrote  to  P.  Sf  W^^ 
acknowledging  their  Letter,  as  guaranteeing  the  Pag~ 
ment  into  the  Bank  of  all  Monies  received  bg  P.  W. 
for  €f.  S;  B.y  and  stating  the  Amount  of  the  Balance 
then  Aie,  awd  that  on  Pe^ment  thereof  P,  ^  W.U 
Litter  ^Mtltt  de  given  vp:—HeH,  that  ihh  ?Km«w- 
fton  did  not  amount  to  an  emitaNe  Atsigtment  to  tXe 
Bant  of  the  Debts  due  from  H«  Sailwoj/  Uompaniet, 
la  and  previoody  to  the  year  184fi,  the  defandaat^ 
GandeU  &  BmntoB*  who  eanied  on  business  as  civil 
engineers  in  partnership  tosetha,  were  customers  ei 
the  UverpooL  Union  Banking  Gomjiuiy,  and  th«^ 
having  ovenbmwn  their  account  1t,lml.  \\s.  7d^  Mr. 
Lister,  tbe  manager  of  the  bank,  a[^lied  to  them  fat 
payment,  or  security.   They  represented  to  Mr.  Lister 
that  there  were  large  sums  due  to  them  from  certain 
railway  companies,  which  they  offered  to  assign  over 
to  the  bank  as  a  security  for  their  balance,  and  they 
applied  for  advice  respecting  the  proposed  security,  to 
Messrs.  Pinniger  &  westmacott,  soncitors,  in  London, 
who  were  concem^dfor  the  railway  companies, and  Mr. 
Westmacott,  in  a  letter  to  them,  dated  the  24tfa  De- 
cember,       so^eated  to  them  that  they  should  giw 
the  bank  a  statement  of  what  was  doe  to  them  £roai 
each  eulway  company,  and  that  thay  should  than  give 
a  direction  t«  Pinniger  &  Weatataeott  that  the  suma 
coming  from  the  companies  ^oeld,  when  paid,  be  paid 
to  the  account  of  GandeU  &  Brunton  with  the  bank, 
and  that  Pinniger  &  Westmacott  should  then  write  a 
letter  to  the  liank,  stating,  that  on  the  payment  of  these 
monies  they  should  be  placed  to  the  credit  of  Gandell  & 
Brunton  with  the  bank.    Accordingly,  on  the  26Ui 
December,  1845,  Messrs.  Gandell  &  Brunton  wrote  to 
Pinniger  &  Westmacott  aa  follows:— "Dear  Sin^ 
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"We  Iieitbv  rciiUfst  of  yon  that  }sra,  will,  pay  into  the 
bank  ol  MessTB.  Ci^iff'e,  Bruukti, «  Co^  ^or  tb«  Liver- 
pool Union  6an1c,  all  mooies  now  due  to  m  from  Uw 
Chfltcnhatn,  Oxford,  nnd  Luiuloct  JunctioD  Railway, 
■tixc  TliJiiues  ValKy,  Oxfonl,  ami  South  Wales  TJflioa 
Eailway,  ami  tla"  DiieLt  LunJufl  and  Holyhead  and 
Puit  Liynllucn  Railway;  aiid  we  hwthy  authorise 
to  receive  such  mooies  is  our  names  lor  the  pur- 
pose ^'om  the  different  comwtteea.  ^e  wiU  thank 
you  to  write  (b  the  hanV*  u^wg  that  you  will  act 
on  thiv  lettar.  Yours,"  &&  Meaars. .  .Pinniger  & 
'Wertmacott  thereupon,  on  the  27th  December,  J  845, 
addressed  to  Messrs.  Cunliffe,  Brooks,  &  Co.  the  follow- 
ibg  letter:—*'  Gentlemen, — We  have'  received  from 
Hesats.  Gaadell  &  Bruntog  a  letter,  of  which  we  baud 
Tou  a  copy  on  the  other  side,  as  ref^uasted  by  that 
letter.  We  beg  to  say  that  we  vilL  on  receiving  tb^ 
monies  due  to  Messrs.  Goudell  &  Bnmtoa  fi'ona  the 
several  railways  mentioned,  pay.them  to  you  to  their 
oredit,  and  that  we  will  effect  this  as  early  as  possible." 
^his  letter  Mr.  Wcatmacott  inclosed  to  Messrs.  Gandell 
&  BruntoD,'  witlt  a  letter  to  them  from  himself  as  fol- 
lows:—'* Dear  Sir, — Your  letter  of  theSCth  reached  me 
here  this  evening;  I  inclose  a  letter  tq  the  baaken. 
vhtch  I  have  no  doubt  will  answer  the  purpose. 
Hessrs.  Gandell  &  Bmnton,  on  29th  JQecembety  sent 
tiiis  letter  by  their  cl^k,  Watson,  to  (aster,  w^^o 
^as  satisfievt  with  it,  and  he  aaid  he  should  hold  it  as  a 
security  for  the  amount  then  ovevdtann'n,  ^ut  he  refused 
iQ  comply  with  th^  .request  of  Gandell  Si  Brunton,  con* 
veyed  by  Watsoi^  to  allo,w  th^u  tp,  pieretsp.  their 
balance,  to  the  bank,  to  SOOOiL.-  and  on  Uie  same  day 
Lister  wrote  to  tinniger  &  Wp3trafl59tt  aq  follovr s. : — 
*•  Gentlemen, — I  haye  ^received  y^r  favour  of  the  27th 
instant,  guaranteeing  the  payi^entofall  nvMUes  received 
hy  yoa  on  account  of  Measrs.  Gandell  &  Brunton  into 
our  nands-"  And.lp  a  postscript  Jic  ad^d  as  foilows:— r 
*'The  amount  due,tb  ^is  under  3Q0O/^pn.p^mei;it  of 
which  youi  letteif  wiU  l)e  {^yen  up,"  ^ ,  Messrs.  C^^idl 

S^runton  alsOf  the  same;  dayj  !.p  consequence  of 
r.  lister'a  refus^Jto  aUow  them  to,  m>:re«se  t^icha- 
lance,  sent  hit?  the  foUowii^  letter  hy.  Watson 
*0earSir, — We  ST'e.Veiy  mwh  i^uipriged  to. learn  fipni 
Vlr.Watsonth^'resultofiiis  iiij^rviev^^  With tha lafge 
amount  due  to  us  from  highlj'  respeciahle  .partly  'w-uo 
have  acknowledged, .tlniir  Jiability,  and  ar;^  o^w,  pubt 
scribing  tPi  p^y  us  our  a(;cQunto,  ^toget;her  >v-l^  Ui^.^n* 
dertakujg  of.  men.  of  su^h  high  standing  ,as  Messfis, 
Finoiger  &  Westniiacott,  ye  >:oul4,  not  hsye  supposed 
you  would  nave  hesitated  to  make  pa  ths  moa^t« 
advances  we  require.  Euliy  refying  tjia't  this  would 
have  been  the  case,  previous  to  thp  retyrn,  of 

Mr.  Watson,  dJa^vn  ^me  further  sma^  sums,  making 
the  total  advance  to  us  about  OOOd/.'  , We  shall  fully 
rely  , upon  j-our  protecting  ttiese,  pbeques,  hut  shaU.not, 
of  course,  in  compliance  with  your  request,  make  ^ny 
farther  drafts  upon  yoji,  .  ^  the  J^tter^yo^now  Kold 
is  for, so  large  ah  Amount,  i^e<have.8eut,^9  Loutlon  for^a 
i^milar  letter,  coyenug  only  ihe.^mopnjtivof  the  sdvanca 
to  08,  3000^".  In  consequence, of  ilxis  ^t(tejr  Mr.. Lisr 
ter  agreed  tq.  tulo^y  GaIi(lell-&  Brunton.  to  increase 
their  bftlance  to  SOD<V,,.'aod  he  Vrote.  to  Pi9nigeT..5t 
Westmacott  to  appris^^hem  that  the  bnlauce  dipeto  the 
bank  was  3000/.  On  the  1 4th  FeTpruary,  ia4C/Gauilf41 
&  Brunton.  wrote  to  Lister,  in  ^nswef,  to  a  pommup^cat 
tion  from  ^^i^l  respecting  thei^  accg^n^  as  f6Ho>\:9 

Messrs.  Gandell «  Bruntpn' present  tl^jr  pompliiueats 
fo  Mr.  Liater.  'and  beg  acktioyl^^gt;  ,tb^  recejpt  of 
his  fayow  o£  the  12«»  instant^  They  .Bxt^emely  rygi^t 
{bat^the'pccount'Itas  n<^t  yet ' he^^ti  ',red|Uf£d, . hut^  ip 
ikctj  indfeaseii.  /Messrs.  Gandell',J!t^]Qruutau<  wonid 
not  have  dcaivn'  the' ihequ^^,  they , Jiavi?, ,  but,  they 
had  a'positive  pl^a^  that  a  Taige  suini^of  .money 


frpCT^  tlja  Birkenliea{^|fyid  ^fqljj^eikd-^iM  w<fulaheve 
teen  piud  into  their  account  during  the'^^  Vj^l^ 


They  will  draw      mws  <}hfi(llM.«atil  Bonis  ie|ii4 
tp  reduce,  the  balance- .  i  Mewa. '  Cla>)d«U  &  Bnato 
are  ftlad  Mr>  Lister  has  i vritlm.  t*  Ur.  Wc«iM|l|h 
U,000Z.iB  ,du4  to  them  fowo  :th«  lines  te  alikk  lb 
Westmacott  is  eolicitot:;  nnd]  Ib^.aie  as  aaidm« 
Mr.  Lister  can  b^  that  th^ir  a^opgntsho^Wfiiiif 
by  p^me^ts  from  tht^  cosopanim.:  QUitf  U«(eHM 
are  due,  which  they  v^Iii^epi:!  /theiasslKs  t«  |it  ii 
during      week,,  ,  Mr.  Lifter  .Ttff4'.a9t  lMm,fti9Jt|f 
as  to  the  safety  of  the,  m«ne|y  awipc  by  Umi  ti  tjH 
bank."  Ap^««aio,ontfan^Ffhnwy,UMkt)M| 
wrote  tq  Lister  w  foIloKaC'r^  We  b<^  i*BatBmi%i 
the, receipt  of  yonr  letter  ^f  y^eiftits,  WtmfV 
tremely  af^iouB,with  y«nael)vtbatf»BE  bi^miluikl 
he  reduced,  ami  W  ,to  naake  tiie.  fblloviaf  ftmif' 
tion: — U  is  e^rem<e)y,jnconvenient,tQ.ne^iBUNMa 
not  to  he  ithle  to  nu^ke;  pa(ym«ats  /a  ^e-mAbmi 
and  wc  therefore  propose  tppay.^imwBies&w.uni^ta 
time,  which,  as,  we  before  ata1)ed,<iTe  siisll,Hir  bf^^ 
rap^^^nd  dfrawing  wainst.iivchsninsiatlK^i^S 
22/.  per  cent.,  and  no«  mon:  '^if,will  eE^sitrasi 
and  speedy  reductiof^of  onr  bcdwceiand  afadutto 
means,  of  making  ,Qur  pay  meats- iH^owh  thspNtmii^ 
channel;  and  we  there^re  ti-ust  tk.^  will « hW 
tatiott  in  acceding  on  uw  £art  oi^ur  diMterf " .  T*- 
riouf  saw  -of  money' eoociiMiM,  aftapc  this  to  W  itV 
ipto  the  bank  by-  G8ndelLj&  l$nuit<n^«i'  dimail 
uain  by  them.;  and  the  bqtvf f:«  still  f onthnunji  agwit 
them,  Mr.  Li^r  wrote  to.  Pinn^  .&.  WMsacstt.m 
th^  2Ut  May,  18J6^  asking  ta  be;iD&i»^  .wbw  4« 
weul4  he  able,to.m8ltea.-paiyipent.o^  accoont  Gut 
dell.     BrputpU) .  4t)d .  what,  the  ifnl4.% 
This  letter  wfw  answenad,  via,  ^tt^  Hay.It/lfe 
Gai^elL,  tj\en  in  Lfipdon,  vho  stated  that  .tbe;.no 
suing  aflliwnt  members.of,  %)»  coa»nijtte%.aflA  ist< 
very, considerable  s^m.mpafc  aliprtly.iN  fiMt^^t 
ana  that  thcfx  ac<^Hnt  sl}eifM.be  coni$i4inli^..)'^**^ 
Listen         y-'X^^  ^  Pinnigw,^  y/e8t«pwtt,»  th 
4,i3tli , Jwne  I m  follows  i-rj**.!  :wro^f , to  j«  «».^J|1* 
uli^  requesting- infortoatipp  about  Meaok^iaW** 
Briititon's  .a^airs.  .vBefore  U)f^.wi¥et^^'<^wl 
feel  olfliged  by.  yopr  -s^fliing  hl^yr  flnii5li,y«o,  w 
to  liay  ttimand  when*  on  their -accpuot."  fffftwiHt 
in  r»^jSaid,V  We  iiiclo^yfwcirc?^i^Kbi(A««»» 

foing  out.ftft  th/e  filveUwiwn.aiid.ilqrtpJp^ 
low^mudi  Messffl.  Qand^,<St  wpntooi^  iikni.lt 

depend  oil  M\f  potltrth«|lrion»fionwug  in^   :0|i  IM.W 
J  unc,  i,  Q^, .  Listpr.  w  ^ot»  to.  ^fiandeft  <t  priratjw  #. I* 
lows,}— Ii'-^  U}  ijiforiii  you,  tbat  tUs .'Ml**"?'''' 
<juite  tiped  oi'  \«.-in^  |iut  otV  wiUi  yuac.wpf'lP'lj'*' 
mises.  an4  to  state,  tliat,  if  tlie  baliinwii  pw 
tangible  security  uft'orded  theiu,  the.banyiiBwaW* 
will  be  requestfd  tfl  clpse'  fhg  ^W*'"'  '*^^  ^ 
ceedings."   Jn  reply  toithw.:  jQaftftlLa}  ;flni»Wk# 
the  20th,Jnn^,wi:(rt^sB  fonows:-Tr'*W;i««t*^rjr#* 
possible  our  settling  u>a,  claim  of  the,  MTW'r. 
Bank  until,  we  recover. the  JW«M[.i4!(fi 
differentrailwi^ycoinpViie^  .Jlh«>*}l^.*Wii^^ 
is.a-maflertbat  »-ecH|jnotaiTwgewB4^y>  frAt.i**w 
apif unt  tfl  ask  flur  ffi^nds.to  ,be  Wnii,*Mn4 

^uiiTe  time  to  imfestigat^  4»4«»w?(«?^'  *''*'''^''f!!lS 
cuFRStances^we  trosit  the  ^i^wtJj^  wiftwsiKa*"/''" 

to  ouypic^cnt  clebt.law  cxpcnsps.  Aswon  aawsasif*' 
C^taih  "  li'it  ■•'ec.-iirity  we  Oil  11  ufiVr,  will 
ipunicatu  uitli  yuu."  Ami  in  a  jio6Ucii(-'t 
"  y/'e  have  butnrc  ..IF^irotl  to  assign  one  "W  rsiJJI 
aoobuflts  as  security  to  the.hflnk."  In  rt'pb.  "'t* 
Oft  ,tl^  :!7t^,  J«I)e,.  ;i^te.;t,  f^f^m.  *  ^\f3Z 
^y,  that  the  balance  of  their  acwH"'  f'*^  ■'rrz 
allowed  to  remain,  and  that  if  Jiat  iiiuns^isWJJ^J*- 
yened,  the  lnuik'a  attornies  would, fie  directwl,  »  wj* 
mence'procepdiiigs..  On  th«  Otb  July,l84t',  twisr 
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M  much  tUaappeinted  tiut  Chcy  bavo  not  %een  ft*- 
vMHd  with  a  Temittanee,  under  Mnsn.'Gftiid«ll  & 
BmmiHiVArderbf  th«26th  jDeeefnben  in  thtfr  ftvour: 
m^,  M  a  pteriod  of'  more  thftn  six  months  has  elap&ed 
itaiea'tb&  order  wa»  al^,  they  tmat  they  may  be  ex- 
enaed  in  noW  askbg  tbr  a  stiatement  of  any  monies  re- 
Mttwdt  onA  a  rendittmceofthe  smoturt."  Atthtetlme 
Weetmaebtt  had  veceTved  T^arioos  sums  from  the  com- 
feaiea  on  Gandell  &  Bninton*^  accouot,  and  paid  them 
OVftr  t«  theni ;  and  in  reply  to  the  last  letter,  he,  pn  the 
Uth  Jtily,  1M«,  Wrote  afi  folWws ;— « In  reMy  to  yoor 
letter  of  the  9th  July,  written  oh  behalf  of  the  directors 
erf  th»  Li verpooV  Union  Bank,  i'a  reference  to  Messrs. 
Gtndlelt  ft  Brunfion,  tre  can  only  say,  that  we  are  In- 
fanned  tiMI;  monies,  latauiMtMy  exceedb;  tl^e  order 
IS  -Mteh  yoti  nftt,  1isv«  Beien  )iM  Into  the  batafc  rine« 
that  fetwA.**   After  some  fbtther  eonrespondehee  re- 
tpet^hiff  the  claim  of  the  hank,  the  original  bill  In  this 
nMffas  filled  on  the  Tth  Dumber,  1846,  on  behalf  of 
thohatik^,  byitBpQbfie  Officer,  against  Gandell  &  Brtm- 
Ion  And  Pihniger&  Westmacott,  stating  the  transac- 
iata  «f  December,  T845,  and  that  the  halanee  of 
V^tZL  4*.  7A,  then  existing,  had  never  been  redneed  in 
mount,  and  that  all  soma  of  money  which  had  been 
TKtived '  by  the  1>&nking  oompany  on  8J:cDunt  of 
Meaars.  Gftndell  &  Bnmton  had  ocen  again  drawn  out 
W  means  of  bills,  cheques,  or  drafts  of  Gandell  8c 
Anutton,  which  were  duly  honoured  by  the  bank,  in 
Ksllaboe  and  upon  the  faith  of  ' the  security  given  to 
HMm  by  thelettcn  of  the  26th  and  27fh  December,  1845; 
nd  that  a  very  large  sinn  had  ever  rinee  the  28th  De- 
cnnber,  1645,  been  due  fema  Gandell  &  Bnmton  to 
the  bantc  upon  the  balance  of  their  account,  which 
itoeunted,  at  the  time  of  Altng  the  bill,  to  the  sum  of 
S5B9r.  14f .  8d. ;  and  the  philntrff,  on  behalf  of  the  bank, 
tlahued  to  hare  the  benefit  Of  the  above  security,  to  the 
n.tmt  agreed  upon  between  the  bank  artd  Gandell  & 
Bninton.    The  bill  also  stated,  that  no  part  of  the 
tttmies  which,  on  the  26th  December,  1848,  were,  ot 
which  had  since  become,  dhe  to  Gandell  &  Bmnton 
fitm  the  railway  companies,  had  ever  been  paid  to  the 
tank.   The  bill  also  cnat^ed,  that  a  considerable  part 
dfUke  monies  which,  on  the  26tb  Deeeinber,  1846,  were 
dbeto  Gandell  &Brunton  from  the  railway  companies, 
ted  tiaeebeen'reeeiTed  by  Phmiger  &  Wefltmacott,  and 
Iftat  they  had  refused  to  pay  orer  or  iteeount  fbr  the 
Kbit  to  the  bank;  and  the  bill  prayed,  that  Hmf^l  be 
declared  that  the  bank  was  entitled  to  have  the  full 
bsneftt  of  the  letters  of  the  ajth  and  27th  December, 
1845,  as  an  effiectual  charge,  by  Way  <^  equitable  as- 
s^ment,  upon  the  several  debts,  claims,  and  demands 
doe  to  Or  claimed  }^  Gandell  &  Brunton  from  or  against 
the  said  railway  companies,  f6r  the  purpose  of  securing 
the  bank  such  sum,  not  exceeding  3000/.,  as  t^as,  at 
tile  time  of  filing  the  original  bill,  due  to  them  from 
Gandell  6i  Brunton  upon  the  balance  of  their  bankiT^ 
aeeoQUt;  and  that  the  defendants  John  pinniger  & 
Hcaty  S.  Westmacott  respectively  might  be  decreed  to 
teeoant  for  and  pay  to  the  said  banking  company  either 
the  full  sum  of  90007.,  or  thefhll  amount  of  all  toma 
^  iboney  rp(!e!ved  by  them,  or  whieh  without  their 
wiHbl  default  they  mighi  baTe  received,  on  account  of 
the  said  debts,  claims,  and  demands  of  Gandell  ft  firun- 
tm,  from  the  said  railway  companies,  or  from  ^y  ma- 
iling committee  or  committees,  or  peison  of  persons 
■etlnjf  for  or  on  behalf  of  the  said  railway  companies. 
In  January,  T847,  Gandell  &  Brunton  became  bank- 
v^pts,  and  their  assignees  wcra  brought  befiire  the 
Ootltt  by  supplemental  WII.    The  defendant  West- 
™wbtt,  liy  his  answer,  siild^  that  his  undewtandlng  of 
the  transaction  was,  tt^t  Whenever  sums  amounting  to 
^  balance  due  from  ' GtehdeTI'& Bmnton  at  the  dbte 
«  Lititer*i  letter  6f  the  ??th  December,  IMS,  should 
lA^  heen  patd  hito  the  acl:otint  of  GaAdell  &  Brunton 
nl&  tbe  baok,  elOier  by  ifaelti  or  tMa  gay  other  wrarc*, 


all  farther  daim  on  the  •poet  of  tihe  bank  under  and  by 
virtue  of  the  ktten  of  the  Sfitn  and  28th  December. 
1845,  would  be  St  an  end.  Be  admitted  that  he  had 
paid  lai«e  sums,  received  from  the  railway  companies 
to  Gandell  &  Bruhfbn.  It  was  admitted  that  Gandea 
&  Brunton  had  paid  sums  Into  the'  b^nk  subsequently 
to  December,  1845,  exceeding  3000f.  in  amount.  The 
principal  questions  were,  whether  the  letters  of  the  25tK 
and  26th  Dtfcember,  1840,  amonnted  to  an  eqoitHblo 
assignment  of  the  sums  fine  to  Gandell  &  Brunton  from 
the  railway  companies;  and  if  they  did,  then  whetliet 
they  were  a  continuing  security  for  the  balance  due  t6 
the  bank,  or  orily  for  the  SOOOf.  due  in  December,  1 845* 
and  if  so,  whether  the  monies  fhmi  time  to  time  paid 
into  the  hank  by  Guidell  &  Brunton  subsequently  to 
December,  184^  were  to'  be  conaldered  as  having  liquU 
dated  ^e  30001.  Inknce  due  at  the  date  of  the  letters. 
It  appeared  that  the  deftodttnt  Pinniger  dissolved  part- 
nersfiip  with  Westraacott  a  few  days  after  tlie  tetters  of 
the  &5th  and  26th  December,  1840,  were  written,  and 
one  question  ai^ed  vras,  how  flir  he  was  liable,  sup- 
posing the  clstm  of  the  bank  established. 

R.  Palmer  and  Pri'or,  for  the  plaintiff. — It  Is  well 
settled,  that  a  transaction  by  letters,  such  as  thii^ 
amounts  to  an  equitable  wsignment.  In  I^tt  v.  Mor- 
ris, (4  Shn.  607),  Greenaway,  a  builder,  entered  into 
an  agreement  with  a  Mr.  Morris  to  rebuild  a  tavern 
for  2SQ01.,  payable  oy  instalments,  and  Greenaway 
having  applied  to  Lett  to  supply  him  with  timber,  thd 
latter  agreed  t6  do  so  im  having  seeuri^  and  there^ 
upon  Greenaway  gave  him  a  letter  to  Uorrls,  autho- 
rising the  latter'  to  pdy  nart  of  each  instalment  to  Lett  i 
and  It  was  held'that  ihis  amonnted  to  an  equituhle  as- 
signment to  Lett.  So,  also,  in  5am  v.  CarMlRo,jA 
My.  &C.  690),  A.,  having  goods  in  the  hands  of  B., 
and  being  under  liabilities  to  C.,'  by  letter  to  C.  pro- 
mised that  he  would  direct,  and  by 'letter  he  did  direct, 
B.  to  deliver  over  the  goods  to  D.,  as  the  agent  of  C. ; 
and  it  -tias  held  that  C.  thereby  obtained  a  good  title  in 
equity  to  the  goods.  The  same  principle  wrs  acted 
upon  in  Mi!n  v.  Walton  (2  You.  &  C.  C.  C.  354)  and 
MtUcotm  V.  Seatt,  (6  Hare,  570)^  [They  also  contended 
that  tite  bankers  wel%  entitled,  under  their  g^erol 
Ken,  to  the  benefit  of  the  sectirity,  as  a  security  for  a 
continuing  balance,  and  that  this  was  the  understand- 
ing between  the  parties,  and  the  inference  to  be  drawn 
from  their  conduct  and  correspondence.  They  cite^ 
on  tliese  points,  Bx  pane  lCinsington;\2  'R.w6s.1^)i 
parte  Lloj/d^  (l  G.  &  J.  891,  409)i  and  Ex  parte 
ZenastoH,  {V  yes.'227).  With  respect  to  the  liahilUy 
of  Pinniger,  they  contended  that  uio  traD>-flcti(m  waa 
coonected  with  the  business  of  Fmniger  &  Westn^acot^, 
as  solicitors,  and  arose  out  of  that  business,  and  th&t 
Pinniger  authorised  Westmacott  to  act  for  him.  ( Blair 
Y.  Sromlof,  2  Fhlll.  354';  SandUands  v.  Marsh,  2  B.  &  ■ 
Aid.  673):] 

and  GWtirrf,  for  Westmacott,  contended,  that 
Westmacott  had' fulfilled  his  obligation  to  tht;  h>mk.  It 
was  B^d  that  the  payments  made  from  time  to  time  by 
Gandel!  &  Bmnton  were  not  payment?  made  in  liqui- 
dation of  ^e  balance,  bat  specific  payments;  but  that 
could  not  affect  Westmacott  If  it  were  so.'  The  trana* 
action,  howeTer,did  not  amount  to  an  equitable  a»iign- 
ment.  If 6  notice  Was  given  to  the  debtors.  There  wa^ 
therefore,  no  assignment  of  the  debts  to  Pinniger  & 
Westmacott:  it  was  a  mere  authority  for  them  to  re- 
ceive the'm9nBy.  If  they  received  any  mnney,  they 
might  be  liable  to  the  bankers  under  a  comnxm  as- 
Bompsii.  (Hdrgrdve'y,  Smee,  '6  Bing.  244;  Samaond 
V.  Fraser^  5  East,  6^  Bt\de^Aatn .  v.  Parr,  2  B.  & 
Adol.  39;  Simo^  v.  ^esswelly  2  B.  &  C.  65). 

WafpolevrA  WVau,  for  Pipniger,  contended  ' that  h« 
wasiMJtUabH^.^ 

'  Boupitt  iaii^Kjltigla^e^  foi  ihe  fueigneei  of  Gahdeji 
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TflE  JtJBI^T, 


iV(w.l3. — Lord  LAiraDA,iB,M.R.,nowgtive  judgment. 
After  Bladng  the  letters  of  December,  1^5,  and  Uiecir- 
eaiostHnces  ondor  which  Lister  consented  to  allow  G«i- 
&  Brunton  to  overdrftw  their  account  to  the  extent 
of  3000/.,  and  the  oommnikication  of  that  fact  hy  him 
to  Pinniger  Si  WertawcAt^  his  Lordihip  said  he  wu  ai 
VfkiAn  that  th»  mthorlty  to  hunger  &  WflBtmaeott 
attended  to  all  the  monies  th«i  dua  to  Gand^  &  Bran- 
ton  from  the  compoBiee,  and  tlutt  on  the  S9th  December, 
184S,  the  aeeority  ivaa  Bwant  to  extend  only  to  OOOW^ 
inelDdino;  ib^  mm  then  due,  and  the  sums  -to  hecome 
doe  on  the  drafts,  to  the  amount  of  between  200^.  and 
800/.,  which  Gwdell  8t  Bninton  had  th<m  drawn  on  the 
bank.  It  appeared  tliat  Weetmaeott  did,  in  fhtrt,  re- 
ceive from  the  eompaniee,  on  acconnt  of  tHe  debts  due 
fiom  them  to  Osndell  &  Bnmton,  several  suma,  amount- 
ing altogether  to  more  than  9f>00/.,  and  that  he  paid  no 
of  the  mone^  to  the  hankers,  and  gave  no  notice 
to  them  of  his  havmg  received  the  money,  although  he 
knew  it  waa  dae  to  the  bank,  and  he  had  undertaken  to 

Sy  it  into  the  bank ;  and  he  flowed  hia  letter  of  the 
th  December,  to  rentaSn  in  the  Imnda  of  the 
Iwiik.  As  between  tlw hank  aitd  Gandell  &  Brunton,  he 
tbeaght  the  subaequent  toansactions  vftn  such  as  to  ex- 
tend the  security,  so  aq  to  ipake  it  applicable  to  any  final 
lalaoce  which  might  he  due  to  the  bank ;  and  the  unes- 
Uon  was,  wliether  the  transaction  of  Deeember,  i64C^ 
amouQted  toa  chaiso*  ^*iy  of  equitable  amignmenlL 
in  favour  of  the  bank.  Gandell  &  Brvnton  ^roraieed 
to  assign  the  debts  due  to  them  from  the  companiesto  the 
lank,  and  Lister  agreed  to  accept  such  proposed  security 
on  belialf  of  thel)ahk.  Now,  although  Westmacott 
was  solicitor  for  the  compfinte8,'it  was  not  alleged  that  he 
liad  any  inte^  in  the  debts  due  tb  Gandefl  &  Bmn- 
fon,  or  any  control -over  the  funds  out  of  which  they 
«en  to  be  paid,  or  that  m  this  matttir  he  was  acting 
Ibr  the  railway  companies  He  ms  asked  to  eoofirm 
Hn  proposed  arrangement  ISetwSen  Gandell  &  Brunton 
And  the  batik;  that  is,,  the  proposed  charge  br  way  of 
•qnitable  assignment.  He  tnoaght  what  was  done  was 
tio  compliance  with  the  request  to  thaige  by  way  of 
moiuble  assignment.  Gandell  A  Brunton  authonaed 
westmacQtt  to  receiv^  tl^e  debts,  and  directed  hihi  to 
'  ^y  them,  whjm  recStred,  to  the  bank;  and  Westmacott 
eummunlcated  this  authorl^  to  the  hank,  and  promised 
to  pay  the  money  when  received.  This*  Lister  called 
Vn  gnaruites,  ftnd  'W^stmacott  called  it  his  under- 
taking, hut  neither  party  called  it  an  dqultahle  chaige; 
and  ha  tholwhtft  eotiM  not  be  cdnaldeKd  to  onwtftute 
w  •qvitable  Itharn^  '  WestvsBOott  ItodwiihiHit  In  -btm 
m  whiih- W'^nmbfo'Wilgmnsnt  'MMild  >operat«,  uid 
'  Ml  iiterfotcnes  wtt  not  Motosalry  to  make  Kii>  eqtita^e 
SMignnett  eRMAnal.  -  'Wliiiover^  thebftfe,  Wao  the 
fatentlott  of  the  partie^  it  was  bob  eairied- into  lefl^. 
It  wu  not  and  eootd-  not  be  oomtended  Chat  every 
>f«wer  of  attemey  wouM  amount  to  an  eqtt  SttMe  asrigh- 
Kent.  Be  oe«U  not  «oms  lo  tho  oowrtuBfon.that  the 
tmnsictton  between  Candell  ft  BrtwtMi  and  thobutk 
smounted  to  an  equftttfaie  Bssitpimeirt,  9t  thftt  the  letter 
of  Wearmaeott  ivw  mora^thttn  a  pemonol  wode^klng, 
for  whi<^ihe'ni%hM»e  stfll  re^tlsibtei  As  hS  ooofd 
Bot  ooae'to-thBWnilnion  that  fthe  bMintafF  was  enti- 
tled to  rellefon  the  MU  as  ^otutrotftod.  b^mvst  dismiss 
%  htit  w4tl|outobM««gdtM'thtfdefehdant8l^igiBr 
ft  WeStnMDott,'tiiB«  wtlh  «osUi  «s>i4fiil*si  the  Ms^nsss 
•flfthebnwhiitgtiU'  ■  '  " 


mMriedahaU  ht  to  Aeir  UfaraU  Ute^  Ose^tb 
Davffhten  of  B.  was  mmmrui  at  Her  JDtiilL^it^ 
atarried  at  the  Death ^B.i—Bxidy  tiat  Bitlk^ 
took  to  htr  geparaie  Use. 
Mary  Baylies,  by  her  will,  dated  tiie  Zht  1 
directed  her  trastees,  after  the  death  ofWU 
sdl  certain  reid  estate,  and  pay  and  fiviSifhe 
thereof  unto  scad  between  all  and  every  tbt  di 
children  of  her  broker,  BenyamiiLBanue,vhitshsaU 
he  livhig  et  his  decease,  eqnsdly^  dure  and  Am  ifte. 
She  then  gave  certain  t^^ea  amongst  other  ufhm 
and  niecea,  and  directed  tbo  rendootobe  dindtdints 
five  shares,  which  she  dtspoaed  of  also  aipoogit  haae- 

Shevs  aJid  nieces ;  and  the  wiH  contained  tha  fpUfwjDf 
Irection •*  I  direct,  as  far  Ss  1  lawfully  cn,tfc(|tt» 
legacies  and  shares  of  such  of  my  nieces  as  a»ft4M 
shall  be  to  their  own  separate  use,  tne  &om  1^1^ 
and  control  of  any  husband ;  and  that  my  tnMjMl 
have  power  to  give  effect  to  this  my  inteotjoo.*'  .Hi 
testatrix  made  a  codicil  in  Noi^mber,lStl,  SaS  Csl 
in  April,  1843.  feet^min.  Bane* .bad  twodSdMLS 
son  and  a  diius4iter,  and  tae  tostaitiix  hsd  Mhl'tpi 
nieces,  some  m  wbom  were  mazfM  kt  the  Smtni 
death,  and  som6  not;  The  dulghter  of 
Bornee,  In  1836.  married  John  Bunt,  who  dMbt%, 
I84f ;  and  in  1844  she  married  William  Mbm'Mt 
afterwardsiookthebenefitof  the  Act  fuOKtSdi^ 
Insolvent  Debtora.  Benjapiin  Barnes  died  it  tm, 
1847,  andin  1847  the  surrivlng  tfu^  toUfbttmi, 
and  afterwards  psid  half  the  tmduet  of  ^idblp 
court  under  tlte  Thistee  Act.  Mrs.  AiAs^ 
sented  her  petition  for  p^ttnt  tS  tile  inaf  wtf 
Oobrt  to  ber  separate  Kse.       '  ■  t  ■ 

RoR  and  A.  Smm,  for  4h»  -pMKoa^Ibi  ifUKk 
tartis  on  tlie  ttteatatnf  of'lhe  wftrd  **m,'wmtm 
Is  present  or 'frttvre.    IP  it  is  preeHii  irf  "iji 
that  these  shsns  wtd  legaplea  ore  to  be 
separMe'nse  of  'tiuise  nieces  etily  wionK  MflM 
at  the  -date  of  ^e  testatrix  ^11  or  St  As  ftaHC 
her  death,  then  thij  assigneeaoiftbe  InsolMitlHMM 
wll  tabvll;  battf,' as  w«  contend,  ll»*'^**rf 
used  in  a  future  teoSe,  the  SetNtrau  BW  will  ^1^* 
the  legacV  of  ttVs.  Asborr,  wh*  wts  aJsnirf 
death  of  BeinamfA  Stf mes. '  The  ]^i«*eot  ta»ir»' 
quebtly  ueed' fol-  tbe  fbCdre:  t»  in  IsSisb,  il, 
eWH  gwnly  lend  thAae  tbAt  ait  With  ysMf."  W; 
tiltiiO.  b.y  To*  OttinOt  fupbdSe  that  **,«f» 
mean  *1 1  her  liie^  ttt  taki-  in  tM  same  mtttiM.-^ 

deMh  some  nieeetf  w^Toam^  tAi' 
Hed ;  and^  i^pWlng  the  laMgnageto  Ast  sfMf  sf  t 
itia  c|aitei»rt«ii,  Cbftt»'wbtte¥et'voa  ms;r 
4ntinded»'the  WorAof  tb«  «itt  Ot^gire^ 
to  tbose  '«^o        tha;  walled;  n  Jwtta 
27fr>.-      '       '    ■■     ^  ■ 

Stinfym.  for  other  nmtiesi  . 

HoHiii^y,  i.  ■  '  '  ,' 
•  V^oe-CiSAHtirtaiMt-tTlle  «*«lSon  bi  ,*>•"  W-; 
-wAfdi  Sn  ths  will  lAeWL  W"*'  WdistsirUrtte  «fJ(J 
tho'«rMetae  tene^  In  ^'  fbfuW  bUtse,  sm 
fnaifiol- fbnU;  lb  Ae^  »kce.^ni»a  *  f*a 
tion  if  Oitf-win^  Ae  SApeott  #o'*e  diBpo****"!; 
-but  ^atls  itf  nti^aiDl£^;'bfleiiiUelAie  Kfi; 
tbdIlfe'iMMM  «f  ber'hWtei^.'^  •  Tbsn  Blt« 
tnabe  distrlbut^^h  Of  oertaiH  bOttt  of  f 
tie  Bell,slnd'd{W!dir-tllie|proi4tob^taHMa 
cbiltf  ^  chMtmifh^Mijia^^Kttm^v 
4!*%'^  .bls>  des^.tB^tuHK^bllre  tui  f 
The'^deseriptiofl'  tof  <tkfl'-p4AslS'Bot  a' 
-we^  A#ablet  Of  'ttijfcW^- 1»  tfaoHa  *l 
benefit;  blitb'S^dettHiitlab'dMMtt  whi) 
'ihg  H^-  dea^bv  ud  M  «d«lll  lM>s^4  to. 
;wbo  w«r»'livlaj^Mi|lh«  d«w' oTlhe^ 

werenotw'liTing  dirf^lM^^ A' 
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THE  JUBIrST. 


lo»l 


SB* — tb«t  soine  childESB  thaatd  t«k«  it  diffecently  from 
othen.  Then  she  directs  thai  the  lories  and  ttiarea 
of  suqIi  of  her  iu«aip  mm  jira  luunamed  should  be  t« 
their  own  separate  uae.  Kow,  it  i«  evident  that  ihe  ii 
ifieakiDg'  tbeira  of  fiOnrt  property,  and  the  wmt  in 
which  it  waa  to  be  difbibotod  by  Ute  trustees:  and  the 
qnesUoa  la,  whether  she  dem  not  shew  that  thoie  who 
are  to  hare  it  to  their  strata,  use  ehoold  be  tboee  who 
were  married  at  the  tiow  they  took.  Bfy  opinion  i^ 
thakthaabare  of  Mwy  anvt  bepoidtoluraefantoiue. 

JVocMoe— itevAwr— Aeoful  SM, 
A  having  lecom  abated  I3/  the  Death      the  title 

PtaintiJ^  his  H^j^ptfatioeM  filed  ajre^k  mUagahut 
ike  former  De/endttnt»  and  Othertt  nearljf  to  the  tatne 
Efect  as  ihe  /orvur  BUI,  ProMdvts*  in  Ae  mond 
SuU  gtqjfed  till  the  JPldintift  had  pud  the  Cotta  ^  the 
Jb/yner  JAiet, 

On  the  26th  ApriL  ]a48,  John  Lon;  filed  hi«  biU. 
narkicff  it  before  EjiightBnice»  V.  against  Stone, 
Owens,  Stuart,  Hoam,  CockaU,  and  others,  praying,  a 
&Rcloinre»  and  priority  in  a  sequestratbn.  and  *a 
iniDnctiaoi.  Some  of  the  defsadaata  aoawered,  Jaod  the 
Blaintiff  .aioended  Us  bill  by  adding  parties.  On  the 
i8tl^  pecomber,  184^  tho  plaintiff  moved  for  an  injuno- 
ttoiw  wbicb  was  refaoed.  The  ptuotiff  then  morod  by 
wsy  of  appeal  befntre  tho  I^erd  Chaiicelk>r»,  who  refuaed 
Ota  motion*  with  costs.  Thaw,  costs  wtire  not  paid  en 
the^Oth  April,  ia49t  whoa  the  plaintiff  died.  Thepxe- 
c^pra.of  the jplaifti%  on  (he  10th  Awust,  1849,  filed 
a  bill  Id  the  Court  of  the  Vioa-Cbancolioc  of  £iwlaad 
spinet  thetftboTs^iaiifed  dBtedjMi(s.mn4  snfural  offieri^ 
plying  the  .saoM-  foxeclonra  and  iniwnGtioQ»  but  ^ot 
fiOQring.  the  priority  in  B«questratitM».  Tfao  .new  bill 
wpoaml  to  bo,  to  a  great  extent,  in  thft.sama.vondsias 
ths  formar  hiU.  The  abors-named  •  de&ndapts  now 
moved  that  all  .procaodii^.  in  the. xteir .suit'  might  be 
-itqfsd  till  the  ptfuatiOft  bad. paid tbaKdofrnda^ihair 
oa^  in  th*  former  aijut*  including  tbe  soits  of  the 
OM^oa  hrfoxe  the  !Locd  Cnanoellor. 

■  Selt  and  Triglot  the  wotioi^ — llhese  plaintiff^  by 
.  SSng  this  billa  instead  vf  revLviqg  the  £ariQor  «ui4^  smk 
ip^ayeid  paying  th*.  oosto.,in«urrod.in  thaJerfner  suit. 
Ws'is  a. trick,  si»d,  jf  ibis  nob  tb*  p^tiee^^  Court 

•^ff  .novar  aabBotioD.  U...  We  aro  ooqten^  .Ao  hear  the 
Mta  ot,  thti  former.  iSidt  if     plain  tiffa  do  pofbjpg- wme^ 

'  bv^thftr  attempt,  ta^fbtun  the  hanefit  -vf  tlw  locmer 
pn^^)ga.atou^qe•t.  .■'W&goald,n9twriT«4hftatIttr 

.wi^  but,  the  phiintifl^  wold,  .lAJtr^.v..  Jffmrdeifm^{6 
9eat.623j  precisely.uipoiBt,.aitl  WAonevef.anpe^fd 
fins,  i^pfreav.  A4e«J4ftSitt.J93;,aM Dwi. Ch<  l^nw. 
7B4|).  If  we  v-cre  miva  that  thisfhunti&.shoiild 
lerire  in  the  other  suit,  or  have  the  bill  dismis^BdtTWO 
ibonld  not  set  oar  oosta.  .  > .  .  \  . 

Fotlett  (Bethell  with  him)  opposed^Tltf ^  J«  no 
flws^on  fbs  the  defsftdants  tP  ptofsed  iin  -tj»ts  iQ»vner^ 
•H-my  mighi  have  mored^o^iW  Uie :63rd. OiMteri  U«r, 
that  dae  e«efn4oQi  Bwgljt  .neviw-ios  ^tho  bill.M 
aWMPwd,,  M^ee .  Merdeim  h  «dmittad'  by  Lord 
MNttdafo.toJhavano  anJiko^ty  tosn  iftoo^ 
««»d:beforatheQrdsr,o£  laU*.  tba  Courts «£  Mm- 
Mli^w^  well  m  Fbeee  iCoiiBt«MhaT)e«n!l«j|ii^Mt«>ppsd 
'%MfnUfffiwa|irQGoeding  in  oBOisqitafilsrfrdMiMrin 
.tffs^er.  similar  su>tt-b«t  4lMit;is  done  hefucs  do* 
■.v«t.  l)h9.|^t4«o,fl<tha,Coiu-t»befovothelWOiidwrs 
^.M^Antiiig;^  (ssOiZef  T,^,  1  HaM.617;  jDrjuhm^w. 

■  Wm^  l,YoH^&£l.,62fi)aaBdthaOrder  waainUpAid 

tlu  pritieijtle  «f  Ghomieh  vi  Ditfeti  (9  Smr. 
•«9P}(  ThAt'Order^T«tboCMtrtpofW0r.todi^lM*.and 
4ff9  Mly  to  be  cooooivsd  ihs*  it-iwa  bointoiidod  that 
*m  Oowrt^  flhoald  »<A.  baif«  a  diswe^D'|aa<b»/ffisiag 

■  fS^  .UtA  Eldon-flm  iWMta  in  lirat«ips«iOitod.<ii» 
Qmi^i^J>me9til»^m^mhis  ^w-^  '<-<-'"- 


yiOB-CuJicBUAiL*>-Xt  tfjfmn  to  matfiat  the  former 
case  (AJtree  vi  Horderm)  is  ao  similar  to  the  present 
case,  that,primfc  faoie,  I  must  &llowit.  The  areu- 
ment  made  upon  the  63nl  jUrdsr  ii  an  aijpisMnt  which 
does  not  sfjpesr  to  aflbet  the  osae,  for  nothing  there  U 
cooteowlatod,  sxeepb  the  mere  fwt  that  a  bill  has  been 
filed.  Herea.  bill  tiaa  been  filed,  and  at  acertaia  atwo 
of  the  eauee  the  plwatiff  dies;  aod  then  what  is  tha 
Orderl  "  That  where  a  suit  abates  by  the  death  of  a 
sole  plaiotil^  the  Court,  upon  the  motion  of  any  do- 
fendant,  may  order  that  the  legal  reMesentatiTe  do 
revi¥e  witliin  a  given  time,  or  that  the  bill  be  dis- 
miased,"  Thatis  the  barest  and  moet  simple  case;  but 
here  we  haye  a  ease,  that  the  bill  has  been  filed  and  tha 
answer  put  in,-flUBd  then  the  plaiatifi^  dies;  and  then 
the  legal  repreeentatives,  in  offset,  £le  a  bill  for  tha 
same  matter  ]  for  it  is  nothing  to  say  that  then  is  in 
the  now  bill  some,  matter  which  is  wbolW  diifereat, 
fiDrtliaroi^toagieafee^ten^thoaaDMnllefaskod.  It 
appean  to  ms,  t£e«efoTS,  that  it.fntirsliy  t*lua  ^  c*** 
out  of  the  operatioD  of  the  63rd  Order ;  and  my  opioioB 
is,  that)  there  is  something  so  grossly  unjiiMb  in  allowiiig 
parties  to  go  qn  with  tbs  asoond  suit  MSora  they  faava 
paid  tho  costs  :oftha.ftnt»  thM  labaUgvaattUain^iB. 


VICE-CHANCELLOS,  KNIGHT  BRUC£'S  COUBO'. 
BvivBDitt  V.  Bvmmtcrj-rApM  80  and  Megr  8. 
Win—Vo»a^itetioi^'^etfdue~-SeMeation. 
A  Testator,  5>  hit  Willy  gave  the  Setidue  of  hie  Real 
and  JPertmal  Uttate  4q  his  Wife  a&aoltaefy.  a 
.  Chdicitt  he  iegaeat^  some  Slave  Cunpeitsation-mm9 
hit  j^iuKifi  certain  Trustiy  as  to  Half;  and  at  ta 
»  Residue  thxttnf^  "  together  with  all  Sum  and  Smwu 
of  Hon^i  Estate,  and  Effects"  which  he  might  sKa 
,postestea  0/ or  iiitcrcaUA  iu,  saoe  and  except  M$  athet 
Moietu  ^  the  Compoitsalion-monep  thereinafter  *UK> 
tionedf  upon  Trust  to  receive  the  DicideiuU  arittnff 
fron  the  Investment  therfuf,  for  hrr  Li  fe. ;  and  afier  hit 
Deeeatey,/u  heqiieathed  the  naid  M-jhi-:.<  and  ■S<curiiietf 
inorupvn  which  tlia  same  ahould  be  iuvcsled,  toothet 
PaTiiet:~ITeld,  ihaty  as  it  was  not  dear  tl.at  tie  7)»»- 
taXor  dii/i  nut  intend  i-y  the  OodicU  io  taie  avojf  fAd 
Righit  eoif erred  om,^  .W^s^bf,  ^f^^vfUL^j^.  tfiot  rea- 
tonabljf  iJoubtful  that  he  dtdT.to.  thalf 
there^e^  she  was  aititled,  as  residuary.  gftio- 
luiefy^  mad  not  for  Lify  <m^     ,         ,,.  1  ■  1 

Uofth  MUU  fi»inlmi|r»  ilv  U*  witl^  dated  the  M 
.Januarys        aftw  eantaiib  4aris»s-'and  k^qaests,  da- 
vised  and  bequeathed,  untaihia  wilst  Alioia' Bui»biu|r| 
dw  Msidue.of  hiS'Teail  sad  personal  estate^  ilsr  mu 
own  use  aad  )MQefit,,aadi,l»r  appointad ■  her  sole  ew* 
oatrix.   By  a-oodictl,  datedt  (bo  -83sd  Augnst,  1882^  ba 
devised  te  bia  wifo  certswr  tMseb61d».cai»yhold^  aad 
fvoohoU  K^per^  ak  Wa»da«*«Mh^.  wbioh  ihe  had  ib«a 
MoenUy  suiialuued,,ferhev  own  use  a*d  bOAefit  alMO- 
lutelyi-  ^  a.  sMpad  aodkU*.  dated  the  lOtb  Angiia^ 
.  liSSOvflfter  iK>ttcint^,  tbat^einee  the  will  and  tratoodictl, 
he  had  «M»tb«r«hUid  bwe  totbim  fay  bio  wife,  he  4a- 
olaned.tltat  tuebi  ehild  «h«iiU  MkiB  an  equal  ahars  of 
Ua  prepsi«OF.;iiritb.Lihis,  flthitr  cbUdnnt  awl  after  no- 
tieiag  tbatitha  tHetm  oa  .bia  aetataa  iiifisineraia  and 
.  Esasqqiba  had  .basa,  lately  oDiaiiQlpatsd  'by  aet  of  flir< 
;  liammt,  aad  tbei.a.rary  aoti^dttaUa  awte  of  moa^ 
would  be  payable  to  him  for  oorapCBfistiaB  for  aoan 
slaves,  he  gave  and  bogneathed  all  such  compensstion- 
n^we^uotah^.saldwJieinpon  tn^at^uivs^^saina 
In'GoWr^Mt^rreol'  sOcdrltles,  or  moii^age,  snd  ta 
pay  the  interest!  anft  anDDsV  ^midhce  of  the  sum  ^ 
1000/.,  pasttof  sw3lk<apmpaasaho«raonwr,tunto  his  son 
<  B«g1t  MUlftBttnbarrfor'Jfife;  and  after  bio^deatb,  vpoa 
:  ttuat  ia.^ti»m4pnwii^wanct  XWH^^tMooK  him 
■ohUdsaa^  «4efa4«iiii4ivateco«e«k-4Ml  191x1.  trus^  out 
afxtha>aal4^9aa>p«iMtipft)aatMyr,r.to'T^r-.tbv  iafinil 
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ttnd  annual  produce  of  A  fartbersunt  of  1000?.  Unto  his 
daughter  Lydia  Jaae,  Connt^  de  Vigny,  and.per 
husband,  with  t^usU  Over  of  the  capital.  And  as  to  the 
fesidue  of  the  said  compensation-monies  whieh  the  eaio 
testator  was  entitled  to,  hia  will  was,  that  his  said  exe- 
cutrix should  stand  poesessed  of  oi^e.  moiety  thereof 
{together  with  all  the  snm  and  aurtis  of  money,  es- 
tate, and  effects  which  he  mlgfit  die  possessed  of  or  In- 
terested in^  save  and  except  the  other  moiety  of  the 
cpmpeneation-money  thereinafter  mentioned)  upon  the 
trnsEs  folloffing;,  namely,  upon  trust  to  pay  the  In- 
terest and  the  annual  jproduee  of' such 'moiety  for  hejr 
AVn  use  And  lileneflt>  n«e  from  the  control,  debts,  or 
(tagaf^ents  of  ainy  ftiture,  husband '  she  ^ight  have 
during  her  life;  and  frotfi  "and  aftef  her  decease,  he 
teveand  bequeathed  the  satd  monies,  atid  set^urrties  tn 
ot  upon  which  the  same  should  be  then  invested^  t<i 
and  amongst  his  children  by  his  wife,  namely'  M.  A.i). 
Bunbury,  &c,,  in  such  proportions  as  his  wife  slidii^d 
appoint,  with  tmsts  over  in  default  of  appointment. 
And  as  to  the  remaining  moiety  of  his  toid  compensation- 
iUonfes,  he  directed  that  his  said  executrix  should'stand 
Jossessed  thereof  upon  trust  to  pay  ahd  transfer  the 
same  monies  unto  and  amongst  all  and  every  hei^  said 
children,  M.  A.  D.  Bunbury,  &c.  And  he  devised  and 
bequeathed  his  manwon-house,  &C.,  at  Wandsworth, 
trith  the  platti,  Hnen,  household  goods,  fiirniture,  an4 
eftotB  therein  or  thereon,  unto  and  to  the  use  6f  his 
itald  wife,  her  hoirs,  executors,  admlniMrators^  and  as- 
rigns  for  ever.  .  Aiid  his  will  was,  that  all  And  every 
tne  devises,  bequests,  anc(  provisions  In  his  sftid  codiClI, 
and  also  in  his  said  will  and  ISrst  cofiici\i  contained  in 
favour  of  his  wife,  should  be  considered  as  additional 
and  accumuliitive.  and  not  by  way  of  elation ;  and  he 
thereby  confirmed  his  will  and  first  codicil  every 
respect,  except  as  to  the  bequests,'  devises,  and  provt- 
faons  in  his  said  second  codicil,  and  appointed  his  wif« 
Bole  executrix.  In  the  month  of  January,  lffi)6,. the 
testator  received  in  England  24',i6!)?.  li.  coinpensa- 
tion-money,  and  1016/.  0*.  Id.  for  interest  on  the  same. 
By  a  third  codici^  dated  the  2ud  July'  1836,  after  re- 
eiiing  that  another  son  hiad  been  hoVn,  inA  redting  that 
ft  was  his  will  and'  deslr«  that  hia  said  son  should  stand 
m  the  same  situation  and  he  entltlAl  as  tils  other  sons, 

f'  ive,  devised,  and  bequeathed  acco.rdirialy,'  ^nd  con- 
rmed  his  said  will  and  two  former  codicils  iii  all'othtt 
respects. '  By  a  fdui'th  codicil,  dated  the  3rd  November, 
1837,  after  confirming  all  in  his  «-iU  and  Codicils,  he 
proceeded  thiia:— **But  more  to 'add,'  it  la  mv  desire 
t^at  my  dearly  beloved  wife  ahovfld  '^Vjof  all  tlie  p&r- 
«els  of  jHiid  piirchasedj  Which  gre  freehpfd,  sibce  mviast 
codicil,  as  also  JJOOO/,,  part  of  mV  19,000?-  the  3i 
■*erC>"nt.  Console,  the  iiiterest  to  pay  t^e  yearlV  rtnt 
6f  QUI.  to  ^Mr.  Ruclter,  and  the 'sum  of '3000?.,  6i  any 
t^,  to  pui'idhase  the  said  hoiise^  and '  lands  mm  Mr. 
Itackhart,.  which  said  hodsA  ahd^  lands,  iff  well  as  til 
Ather  lands  purchased  by  me  atlVest  HUI,"(Wands- 
worth],  are  for  the  entlrtfuse  andheneflt  of  ttiy  said  M^, 
Alicia  JBriiihdry,  aiid  aftier  her  death,  td  Any  child  of  our 
Cihild  or  children  she  'miy,  by  her  last  VBl  and  testameid, 
same;  if  sbe  should  niake  no  appdltit^eht,  then  to  be 
told,  and  divlded  amongst  our  children.  AhS  futther,  H 
fe  niy  desire  that  6ur  daughter^  do  hot  ifecelver  anythriig 
hilt  ihe  interest  of  all  suUisof  moneV  to  Vhich  they  may 
be  Entitled  till  she  ot  theni'  aVe'  n^»tH6d;  by  ^  ^ttT«^ 
ftient  dppn»*ed  hy  th'dr  mother,  Alicia  Buribury.  Arid 
I  hereby  leave  the  said  Alicia  Bbnbity  aS-eMcatrf*. 
itdd  John  Kingtoh,'oF  &c..  to  this  irij^  wiH  knd'fo^I- 
^fls."  Tbe  Master  found,  (ih'al,  dlrectl/dfterthfe  rtcfeigt 
of  tile  wmpensatioti-mohey^  the  tertalb^  paid  It  ?hto  his 
linker's,  blended  trltli' hM  n^etU  lu^iiht;  lhe)r6,'kiA 
totiiutiiig'hy  ^  i!u;  DfreAter  parfc  6f  his  iHi^'iitittd 


cent 
purchased 


:':  Dnfdh  ■ferofek'i^'  lahiiaty  SflWi^SSau.lJi^iM 
ihasedlO.tlifk)  dollars  rp*T<*nt:.P»nim-iTsinifloA» 
^FAnt&ry' fist,'  iium  do»«s 'of  fte  W 

Jiinuftiy  SAth,  '^mi.  m,,  Ih  1 0,00ft  aolbm  of  tV  mt\ 
and  Jafiriflry'il^th.  10,l8r/.'lW.,  Pn  Aiiitriia 
BoVids':  aitd  'He  fdnnd' thbt  the  testatof,  k&r  tUt 
time,  piiia  In  feHd  di^W  Qint '.of  Ills  bankmr  ttfodt 
varioas  funis' of  mori^;  and  in  Aneort,  Septembo; 
and  Kdvetlihef '1831^,'  itlv^St^d  Au^nln  lha  piitiW 
Of  13,00or:''3r'ppr  Cent;  Artmiitlttj:  Trd  anstiatt 
were  raised,' aniong  others^  at  the  he^iigof  aeaue 
Ob  finftheV  idir^iotas:  firs^trhrtber  the  btqtfnb 


     __.  ^  _     rf  At 

hearirig;ffite'CoWt"Wld  thAtl  the  cOmpensstS-iDOSrf 
wasa^^mM:; ''         ' '  ■"■  '     •  ^ 

ff^iarain  ktii  ^TtMd  cdilt^di'd  that tTie«i(W^ 
entitled  otll^  U  a'  Hfe-Tptenest  in  the  t^siioe.  ' 
,  Houhctejc  Paftiier  tan  CfeftoB,  fat  the  wldor,  smie4 
thst  ther*  wais  no  eiprfess  .revocation  of  the  aholaft 
eift,  arid  'th*rtlbt«  that  sht'  Vris  k6  eiirttled;  mS  QtA 
the  effed  of  the  fcodlcfft,  t>r  imy  of  either  of  than,  pmfl 

Sot  be'tb  caithei-'(|dWh  to  a  lire-eslate;  snd'titrfftfe 
.  fftdi-le  t.  mcl^-  (9  iBrrr^.  Ibey  emtenjlrf 

that  the  ivdMs  ili  the  Second  codicil,  "Wweriitlifl 
the  sn^  &rid  sitmi'dt  Aione'y,  cshtte;'andef<dtvM 
I  may  die' possessed ^f  tfrintttrest^  in,  san  aiM  Kifii 
the  other'tnolety  df  ■the-Co*npeiiB4tTbn-m6iirr  bmte 
aftet'mmt!bn'^d,**'A*ife6iify  <*Tinh  ol'^efer^cf.fortliii 
th6  rtslduary'  bebftttet  cbntalhed'  ih.ttie  will  w  in  Iw 
ftvoior,  and'^thoSB  ^brSs  -w-fere  simply  \ntrMei  to  (to- 
clare,  thit,  'iuhj^t'to  anV  takieular  gift  the  tr&^ 
Wns  fheri'  ^niikling;  tJif  thet^ffter  irt!ght  s«  «t  to  miW, 
tjol!hd  c<>htVAt7,'  her  aMtoliltte'tiiht  to  the'sll/nuit  Rp 
dher#h?^r)rotye/ty  Wto-nteliri'trnaistiRM   '  ,' 

tbdispo^'Af 'thitf  (iaSe  nntJl  THn^tyTerm, to  tar^ 
 '■■    '  'mnlngiirf 

WrfiH  6 

 .fajf.  '  The  Wllrtneiirt  of  ttif  Conrt »» 

rest'K&dHJtj6n'tti-wi»(flntsi  fli{!'%rtt*t)ef%  the  qn«tH 
whether'  HHl  BAnfefJ,  \hfe  widow  bf  tin  trtt»t*J 
the  eatiftej^'Vys '  V  giberil  i^idbaty'lcMtw/alwiW^ 
entiUed;  '  Iliid'tHoVllf  atyod  otorit^that  Is,hsdtwrt 
not  heerf  i'tddlcil^he  iletfrly  'vidiAA  have  been  » ;  ra 
dispute  'bfelrii;  Sthetfict^,  by  sofrte  one  tr  Wort  df  flj 
cOdidlsi  -thfe  lift;  WKch'W^  Alilniy  made  1*  (b  «Ji 
lifBi  tirtt^'it^/at-'^edticfea-tb  f^*nby  ftrTift.  /raf 
codicils  were  four  in  nuinb^.  .  Of  these  tbe  fin* 
material  for  the  pi 
tmnk'the'teMk  ni^ 


come  to  t^  concinsioi 

to  be  consiclered  as  affecting  the  question  m  ■  "-"r 
ner  tanfeVbutkbW  to  Mrtf.  Bu^iUi^^  comeatMs. 
eeeoiHl'faodic!!,'then^  alone  rtitiaFna  td  bs  Mwaflw- 
Oh       fl^'vBw*,  tipofa  my  judgmtnt  of  *«  bB*f>- 
niiAi*  h»?ftW  lieiWD&TI(i%.  Bohhury's  cottn^^  w<^* 


......  ™-^nierit,  ...^  

Wna  in  favour  of  the  will  ;  and  that  opini.-n.  . 
peatedly  considering  evtry  part  of  the  will  nnd  n'iitf 
niicw.  rerrtaininp,  f  may  dispose  of  the  W-'* 
(h\  thi^  tn.'^t  p.irt  nf  (lio  second  codicil,  flK  tjurtffonjll 
very  roasnnjilily  argued  as  affi-cting  unfflvcroraWy  IJJ 
liiinliiii  v's  olni'm  ;  but,  in  iiiv  opinion,  tliSt  chrBi.Hy 
affected 'fay  tlie  prift  contained  of  the  Wan(l8*gtMT» 
perty,  hnd  the  household  goodS;  fWnHarf.im  •••^ 
therelrl  oV'theM(m,thongh  th*-MA«WWwwW7 

absoltilelVXWwVwWn  h'  

fbrce  agaitttmf  lisa^flke^ 
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ppalty  ith,i^B  bequetM^^  it  ni{ikes,a  tjif^i^renef  whe- 
;  it  Vb  tfi3;ea  by  ^er  ^  .9  specilie  or  general  legate^. 
'  m'f^m  paaiwv^  jkf  no%  ibie  mly  pne  of  importance^ 
to,^  ct>fiBidei:ed  18  th^.l  j)eed  Kefvely  say,  iiarnely, 
JfJr  U)P  iHiQ  Of  aumii.Qf  niynf^,  €*i*te,  and  «ffeotB 
T^fwh  X-msx  die  pos^fjwed  of,  of:  interested  in,  save  and 
CSMUI  thie  oilier  m^j^y.of  the  Kai4.co|npen^ti(Hi-inoDe;r 
]^|i1&ef^  ment^ftneq.**  t^ose.exffi^oiWt  occiirring 
)Tlur'ce  tbey  4o.  mfl^y;  seeip  at  flfft  ,to  ftave  «  beoring  ad- 
io\tne  efnim.qf .  ^Banbury,  and  ai«,.Marfe^ 
n^ptilila  of  t^  uewiiu;  attributed  bj  ber  to  tbf m, 
■waoelx,  that  they  are  only  words  of  refereqcef  the  re- 
Kdnifr/  disposition  being  )n  hef  favour  by  the  will,  aiul 


tDiitinue.    This'  proposition,  making  the  entire  passage 

G|n^)^«triick  me  at^r^t.^  one  t^tfRcult  to  main- 
Posstply  thp  passage  mayliave  teen  written  with 


iinety  by  the  wiU«  frould,,  I  auppose,,  not  he  t^V^ 
ftiiifiy.'  .Her  cIaiiQ  >TouId,"iD  "^at  v|ew  of  the  case, 
fWid ;  rad  it  appeara  to  me'  ithat  the  >r9rdp  of  e^ch 
ipojetyj"  .and  the  Vroi;da  ^  stocks,  - secunti^  .&c.  in 
irhich  the  same  are' invested,"  following  almosi.unme- 
4iaUly  the  passage  under  consideration,  ought,  looking 
at. the  context^,  not  to  he  taken  a&  incited ing  or  referripg 
to  ^e  Veaidn.e.  One  of,  the  tw9  yiews  I  hav^  t^ken  ie, 
rUij^lc,  the  correct  Titiw  of  the,  codicil,  and  by  f  ithsr 
^  thifim  J^r&  Sunbury's  claim  iq  ^stained:  hut,  as 
^dal,  p.. J.J  aa^d^  in  the  case  ot  poe  d.  ^rorle^v. 

deyisa  in.  the  will  )a  clear,  it  is  ii^c^iqhent 
(in,th9ae,,ivlii9  coqten4  i^  i^  njit  t^  tiQce  effect  by  reapo^ 
«  a  revciicfl^ion  in  the  codicil,^^  tp  shei^  that  tha  ;inten- 
tioB  to  revoke  ia  equally  clear  and  q^e  frolft  dpnH  at 


pi;k^liiU  inten^on4p^Ti^;  :for  if  tibfr^  )»  only  a 
}9Uftb^e:aoubtiwhet|^ef  the  ciaujse     ^oc^on  wm 
)qaed  io,  include  th^  pSLriicuIar  Revise,,  then  such  de* 
l  o^ght  nBdo,uVte^}y  to  stand.".  JVdw,  hens,  1  t^ilpk, 
[jfnupt  h«  clear,  that  it  w^  ne^er  intended  Hy  any  one 
f.the  codicils  ti^  ^ke  away  frora.Mra.,BunbiM:y  what 


ftBe,.th^(  ^Ars.  Bunbury  is  tiie  residuary'  fcg^tffe  for  her 
<^  use  absolutely-T^  conclu'sio]:^  .whiefa  repd^  the 
tfpf>na  q^e^u  linmaterla},  or  preyefijts  it  from  arising. 


"  '  '        e.  WiluaM  Adam  Bvvi6s.^l\figfS.' 

^^fSeet4.  m  and  i  17  qf  aet.  ft  ^  6  1VH(.  4^  p.  7ft 
,1.  tfken  a  JSorouffh,  which  o^on;  that  '^a<Mf«  con- 
.  t^Uav  to  .the  Cqun^rfU0,  U  ^eorp^ate^^  fn^X^ 

,1  Him^it  ffvtainf.  contributory  tft  thfi  CW^-r4/«a4  f« 
£tpmJM,  t^Cpsia  in  irejjmfti  tpPruonei^f 

.;  (rw.  a*  (V  Cf'ewit*  A^uisfti  »'f  Art  ft?  ^mniii  kf 

7  t^:reg§r4  to  the,  JfxpmffSffif&fftM  f^tfutam 
yf«!W'l«<*^iwi(ier  M(rt  ^fU^;  ,ftp4i.tJirre/me,,ti4  jEpi- 


of  Special  Constables  has  been  made  under  Sect.  83  of 
y  ^V(/;.  5  lV  (1  U'ilL  4,  c.  7G. 

Manilanius  tliieftfd  to  the  defenJaiif,  as  treasurer  of 
the  county  j-aliiline  of  Lancaster,  reciting,  that  before 
the  making  of  the  order  to  liiiQ  djreettHi  as  thereiDafter 
mentioned— that  is  to  aw.  o'njhe  ?^jOfi^fttff|&  1838-7 
the  borough  of  JMlanctief||rer^'i4  cne.coj^n 
WM^cVrt!%jHjf^^^  and  on'tjie, Jfta  F«bruiiry, 

183^  p  q^p«me^4j(mnii{^  of  the  peiace,  wif  h  a  separate 
court  of  uQUier  ' sessions,  was  grantedf  to  the  said  bo- 
rouglisf  hn^'hefore  such  grant  of  incorporation,  the 
whole  of  the  district  wliicli  now  forms  tlie  borough  Pf 
Mancliester contributed  t<>  tlie  coiinty-nite  of  thecoun^ 
phlatine  of  Lama^trr,  iis  fully,  aud  in  tbe  same  propor- 
tion, as  any  <?ther  part  of  the  sanne  county;  and  that, 
since  such  grant,  tlie  borpugn  of  Manchester  hath  coh- 
tiiiued  to  contnb,lite,  and  in  still  liable  to  contribute,  Uf 
the  sai4  county^rate,  f^r  aad  in  respect  of  all  sums 
thereout  expended,  other  than  for  the  costs  arising  ooi 
of,  the  prosecution,  maintebatice,  punishment,  convey- 
ance, and  transport  (^f  offender^  committed  &r  trial  la 
the  said  county  palatine,  and  far  the  costa  arising  oiv 
of  coroner's  inquests;  and^  among  other  expenses,  the 
borough  of  Manchester,  were  chafed  by  the  defendant^ 
as  treasurer  <^  the  said  county  pal^Une,  and  were  re- 
quired and  were  liable  to  pay  to  the  county-rate  of  the 
•aid  county^-  thei^  portion  of  the  Bqnis  e^cpended  in 
the  autumn  of  the  year  1842,  for  the  allowances  made 
to  special  constables  appointed  for  certain  parts  of  the 
said  county  palatine,  not  including  the  norough  of 
Manchester,  during  and  by  reason  of  certain  serioui 
tiots  which  took  place  about  that  time  in  the  manufac- 
turing districtis  of  the  said  cpuhty;  and  that  the  su4 
riots  naving  extended  also, to  the  borough  of  Man- 
che9ter„'and  ii  be^ng,  iqt^e  to  appear  to  two  justices  o(F 
the  sai4  borougl),  on  the'  lOlh  AuRy'st  in  the  year  last 
aforetaid,  upon  the  oath  'of  a'  credible  >vitnes^  that  f 
large  concourse  of  persons  had  assenfble^  in  the  stre«f6 
of  the  said,  bdrdugh ,  in  a  notour  .and  disorderly  nianr 
ner,  and  tbat^tumults  alQii  riots  qwlit  reasonably  bis 
apprebehded  the  aaU  boroughj  the  said  justicea-*- 
beiD^  of  opinioA  'that  'tli^  ordinary  oRioers  then  already 
appointed  for  preserving  the  peace  of  the  said  borough 
were  not  stifBcient  for  tfie  preservation  of  the  peao^ 
and  for  the  protection  of  the  mHabitants,  and  the  secu- 
rity'of  the  property  within  the  said  borough — did  thei 
diilv  iioiiiinat'e  and  appoint  a  ccrfaui  num'lier  of  persons 
to  Hct  as  si'eciul  cuiistidiles  within  the  aaid  borough,  <jf 
which  nominaricm  and  appomtmeut,  and  of  the 


pEirtment,  and  also  to  the  theh  lieutenant  of  the  sale 
county  pajatine;  and  the  said  special  oonstableB,  brinj 
ao  appointed,  were,  after  being  duly  sworn,  called  out, 
and  employed,  and  kept  on  duty,  as  suc  h  constables, 
during  the  (greater  jiart  of  tlie  uionthy  of  Auyitst  and 
S*'liti'nil)er  in  the  ycfir  last  aroicsnid:  that,  after  the 
toiit  s]iecial  constables  bail  been  so  appnintcii  tKe.— that 
is  to  fiiiy,  on  the  Stlh  February,  — lln;  ju^liucs  of 
tlif  peace  of  nnd  for  the  f-aid  borough,  at  a  Nprcial  ses- 
Huns  then  holden  in  and  for  the  said  borongli  for  this 
purpose  and  in  this  belialf,  did  make  their  certain  order 
-ppon  and  to  the  dt  ft  ii.bint,dir^fje^  as  treasurer  pf  ^ 

Sid  county  polafine,  for  tli,e '(i^BMOi^'^l^,  a^9*^CS■  1^ 

Ipss  ofij^tiijifie^  an^  ep^pCTises,  and  also  for  payment 
of  th^  f|:^ewes'  ^ncT^fj;e4^_^^  providing  Bifch  consUiblea 
^Ith  staves  and  otKeijj^jjyig^y^'^  |and  ^y  Wjbich 
said  order,  after  r«:i^f^..flp^  npfpj^^llo^ 
jpent  of  the  special  constables,  and  iheir  services  as 
fjoresaid;  and  alter  reciting  that  it  had  been  made  to 
«M»eM.t».t^ftfP^d  4ntf}gf^^^^at 
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Mopcr  aad  snemU* mtai  t*  1w  illnMd  mi  paid,  to' 
fee  nid  amnl  p«wm»  ■»  af|)^t«d  and  -aerviog  u 
■tirBMid,  ibr  thiiv43roiAle,taNtf  tine,  wd  esiWDMS, 
aiMieli^iedalMtwtablM;  and  that  fiie«xpein«*  wbieh 
had  been  iacarrtdin  piaviding  alavei  attd  oUwr.oeosf- 
jary  artielei  far  anob  apHul  eonstaUw  amoanted  to 
the  forUtarBaaa  of-CM^  7«>  tbe  jaatices»  aa  asMin* 
Uad  at  the  moial  acadwos  aAneaud  for  that  purtwae 
Mv  oonreMd  a«d  kelden,  did  ordv  ihe  daleBaaai,  as 
j«ea  traaanmof  titeMidoaunty  palatiaaosaforaeaid,  t9 
pay  tba  aaid  avreml  •iims  <tf  34Sli,  Iflr.  lOd,  m4 
e6ti.  7s.  Id..  Taapeathnly  into  ihe  basda  «f  Eiohand  3ee- 
■rude,  of  Mandoatar,  MpeiiQlendaot  «f  nolica,  to  be 
M^wtrtWaljr-appliad  in  payuaat  of  thasaid  nvarfd  f  er- 
mm  m  ^pointed  Md  wing  aa  afaMaid,  f^r  tkur 
Sna  tda,  lota  of  tinuy  a»d  .expwMM,  and  in  pafffMnf.  and 
M»AtT$t  of  the  wMiaiawi  aoinattwad  in  provjidiflg:  itbe 
aaid  oailallai  win  atoi(«  Md  oUttr,  MOMaary  avtiolea 
•aafanaaidf  aa.by  (ha  aaid  ordeiv  Mofandiea  haii^Xjiere- 
mmta  had,  aiaLmm  folly  appMh  ,  Tbe  writ  the&Mated 
ttrrieaef  tike  «rderaDth«  16ih  Uay,  1843,  deraaad  of 
aayiaaot,  and  aoa-p^mtfit,  and  cabamwded  the  d^ 
Jaadutt  aa  anch  treaauwr  o(  the  aaid  caanty  pidatine  as 
alnraaaid,  aricboDt  delaQr,  t«  «bey  the  aaid  ofdar  of  tbe 
aaid  jvtfieca»  and  foiihwUb  pay  usto  tba  said  Richard 
Jfeawiak,  aapailiitcodeBt  of  polioe  aa  afonaaid,  the  said 
aarmd  aoaaa  «l  nkoaay  &s.  SweaUi  tatun,  (hat  the 
aaid  horoagh  of  XaocduetMC  was  inoortwrated  itndor 
aadinpMaoaflcaiof'tba  pawaiaand  pnwiaioaaof  stat. 
f  Wm.4&l  Vlel.  a«7fli;  aod  that  tba  aaid  mectid  eon- 
atehka  oaoHBatad  and  a#paiiit«d  to^^  mthui  Uia  aaid 
beroagh  of  Manchester  were  not,  nor  warn  nor-mn  Uff 
«ra!tfiar«f  than,  nainiAitad^r  appointed)  «iider,dv  by 
virtiBe  of  the  fmnmm  «f  Mt.  5  Will.  4,  c.  7« ;  «ad 
therefore  &o.  £tf(hth  eatnm^.thaC  tba  aaid  bftmvgb.pf 
Vanchester  waa  inoorporaL^  under  and  in  pursuance 
«f  the  powaca  and  Aroyi^ioos  oL  and  oo^tainej}  iiv  etat. 
7  Will.  4  &  1  Vict  'e.78;  &tid  that  from  and  since'  the 
aaid  gffant  of  tbeaald  teparate  cnai  of  qnai-taii  deasioai, 
ia  the  aaid  writ  meafioiMtt,  the-  said  borough,  and  the 
maaauases,  Jaflda,  tanaimenta,  and  h^twditea^t*  aitmle 
anthin^^  teid  borough*  ha«  not,  por  IwTeaiay  f»  ai^er 
«f4baaa,er  am^oirttbereMf,  b«e»jwiieaaed  ta.orin.any 
aaMaty-rata  of  vun»\;Miy  .e£  La^efl«ieE,<ieAf  .a«ydivi- 
Jlatt  uuaaa^  bail  tha'aame^Md  ftvh  aad  erery  ofitbrm, 
have  sad  liathbsba  ftoaa  thMiee  hithavtn^ai^  BtiU>&re 

imd  hamfaad  bath«DfeanitribHtadw4o  any  iw«nty-t»te, 
«r  to  aay  lato  pr  aaMaent  af  any  kipd;  of  and  w  (he 
aaid  ooMj^,  af  toy  (U«ii|(Hi  IhaneMi^  atherwiaa  tdao 
ia  provided  fa*  at-tint  ijaaa  andvia  ireapea^  «f  boraaghs 
iriwiag  napfcotmtly  graate  (kf  .aep*rat(»  (wnita  ^f  qnainer 
■aaaiotaaof  ^  paaea^in  that  behaii^.in  axvl  pUA-  $  & 
W'ilL4,a.  76;  Mad  fwHiaKV.  that  the. arid  .ep^cualApn- 
aiabtea  were-BamiDaiad  aQdappMiat4d^n;ganert5«aud 
«rani«f  the  aaid  <(Airt  «f  quarter t aawipJM,.  to, .witj, on 
AhX,  the  said  day  atad  yaar  .in  th«,\sai«d  wti^'  mcittioi)^ ; 
aod  that  tfea  said  apeaial  cOMtahlas^ra  i)ominait«d  find 
■ffointed' in  pi«taftdad,1>tffUwca.of  ih«  pow««a«nd 
^vWionaOoBtaiiiad.itt-rtab  I  &.2-WilU4;a.dJ,and 
aai  adaar^ia*;  attd  that,  tWaaidjaaftices*  tbenia-iDen- 
tiaued  aa  having  made  thft  mid  v<ffd«i^  nne  w>i.j^ 
ifaakiat  tha>  aa^d- aaatilyi  vt  divlnoa  thwwtf; 
and  tiiarefiira  Ike.  t>elD«Mr,'  and  jotaader  tharski.— 
^he  poiata- relied  4Bt'>£>r  the  pnMatwioa  were,  that  the 
jMtiaea  for  theybdawnh  of.  Waw»h«rtftr  had-  VTlght, 
mder  thaoiraBmataaees,  tq  afpaiat  .ychrt  .coneMtlea 
iCtr  ihe  limits  af  tbtt  hahKwht  and  that  (h«.justi«s  of 
the  aMd^bBaa)H(h>  iaiapaciM  atessianavaaaamHadt  iHud  a 
aSght  toaBafce.(ha^er.oa'the«cp«ftty  tieasiimt  far  ti^ 
*ayaas«t«f  atioh<apMi*lr«HMablem  wd  the  axpeasee 
|te^vwhi«h>ia'iheaahjeet<of  4ha  preaaai  wrii.pf  M»n- 
Aaaaoai  aitdi  wlith  tJdi  Tiaw^!the  ))foaieQulaiv..aHuin  to 
MMand  .«Milty.  M  atafc.  1  M  WiU.  to 
•ppi&Mrinfe^«f  iafMhdflltf|taM«fc«9iiM^ 


I  Doraqgs»-.incanKii«iaa  oy  wm^  tm^mr 
aent'to  atal.  fi^&S  WiU.  i»  a.  79s  shstbai 
'f>«Tattha  aaidapaiitdrtnaUhlga  aa  ifc*  Wad 
ad  4upainftidr  ttor  -vtaaithvaaid  tftd«r.flMd% 


aapanaAadnt  np«aJ«d,  witfasM^aaft-te'haiMAai 
iba  Mvaaobal. Got^ntion  jUt»  A*  6Wil]L4,c.m 
byaae4.83.of  thtiadt,:  vaapeating  the  meiabmat^ 
ape^OooMMmt  ihat  the bonai^  aC  Ataw hartw  wia 
and  ia  a  "  taarn."  within  Ifaa  Meaniag  «f  «tot.  1  %t 
cid1«a;l,«ad  (hattha.tn«|tt  BowatiM  A» 
apeeial  naaWidaan  for  <lhe  tioani  wai.  paoparir  ■miy 
two  of  the  JnBUoea4>f  the  aaid  haMu«fa*  aB  jnatieaarf 
the  limito-^ithio  and  for  wAueh  a«ch  niaalftlrs  w 
caHed  out,  wiAbtn  the  tiieanii«  df  tlie  VMh  mrttim  af 
tba  earn  atktoAH  fchat  lha  baawgh  of  Mandcaler  a« 
and  wcoaiaifaatory  to  tfaeiaabnty-cato  af  thaaaadcoHsM-t 
wUhin  tte  mcaniAir  of  staLl  &  S  Wai..4»  «l  a. 
the  wofda,  **oMttribatoiy  to  the  jpnhtlo-nla  iv.aRt 
ooaBty,**  Baaanii^aeUriblitaiyAoIke  «a«al7  IMUaM 
aMb  mcesearily.  jokpartkw.  ibat  th*  ■diateict  Ml  hri*> 
ohidad  ift  (hai  xata  ilaBlC:  -  The  fiaiaii  4bf  maiiMt 
stated  hy  tha^dafindttnl  waBe»thatr  tba  md*af  wania 
aatta  ia  bad^  Ibectaad  it  doea  nab  ahaw  aay  oana  If 
reaaoti  of.vd^h  theharopgh  of  Maa^mtcr.dMa'AB^* 
oootnbato  toi  tha  aaaalgft'iaAe,  within  thaiiiiBMaBaif  «f 
staL  1  .&.  %  WilL  4, 4. 41?  :al«a^  baaaaaa.'lbe  aUtatoi 
AM  apply  'to  boraOgha  jncaq>oi«Md  by 
niade  anbeayaent', 
eaaae  neither  f>«T< 
!wrH  mentnnad  4fipainfti^  i 

by  jaataoea'otf  tha  vmmty  of  lanftarter,  laa  td  m^i-i^ 
aiwthBiMfJ.  TbedaakumrwaSiiigQeAalithar  ' 
in  Baat  aflfar  Miitha^dflMa  T|Bna,JS40*v 

Jfar^im,  (afithihlia  ^  AMM^  Ite'Ahr 
CD  tors.— [He  ttiMd,bBM.T;  Tk  Qmmeiit^  «to  M 

.  Chittift^a,(itrith'hlw'awBa  jaiiaiM  and  .IFiiglBhjpawr 
ibra<H:H*  eitodllZto  vi  ^<v«r,^  >IMaiw^ 
B.,&AdaL,£d<0)i}  ■  ■    -tf^.iadb.,  artiT^ 

Ptfi])tBo«iiJ[i,.ito«*daUffeiad  tba  indcaflat-af 
Couft-^Xbar  4nestMni  raiaadiby;  Aba  atsntath  aad  a^^M 
ratuma  tai,Aisi  vlrit  of  ;a|anda«mi  law  Mbiibtft  thai» 
op«gh!o£Maacheatoib  ait:th«  iht^mhm  tn^iimmm 
made  obiAhd  mUif^  ^iN«uj)fr;<MrpayMai  aC  Hkmmt- 
periaee  fof ,  tae walotoafctaMaaj  vaa  osolrihnt&qp  to  4km 
ptthlw.,rato<  fan  the  rftwittir  af , liaiJ ii^ a t>  withifc  4ha 
meantBgVythfrato*.'l.&£WilI.4tiOi.4l,,luJ&  .  " 

It  is,idMl  that,tha.ftowa<af  lUkacfaaaleL  hcM  H 
wjaainiNMrfpnftadt  ftwa.hfai»«iaiit.fii6m  tha  OiaOiai^ 
aefAoMe  aaMh    fMrtar^ttMam^  wM.ac)n»ilia4a^i» 
the  «)Mlor'4Ma./  %ba,«o4«  a£  iMptwit.tlMh  MiMHft 
hyia^pawtanli  ftl;  abai  ffanwtf  i-jaaianagiivi 
thetonftiftih^iairdtewwnjr.  »Bt<4yo>  tha  j— t  rf 
tht  aapainto.oamii  atf  waniwun,' ^e  >b9f«4Rh'of)IUHh» 
far,  th^  BQdrtMkly  incwfomted,  oame  widkin'tlaa.i^Ma^ 
Uonof  «be,;iUth'4ifltionaf  flta*.1fr  &  ft  -WtIL'4^  a^Hw 
ThAtiM«tion,piF9biWta.  ^be.asBuwmepa  to  tba  rifci^^- 
rato-of 'aitr'ilieaapages,  -&c.  wlthia.  the  bovaaigiW  «>d 
;eaa9tof,<!Uhal}fMr}i;patft-.-o£,Brflt^aBtebi  barea^hahdi 
.tfaenreAnvtaiil:  !faa.iWh<^y-/HM:  and  diaphjwgad  fti^ 
oavDribi]  tiii|itN<^A«rMW/fW  iW  i  Mrfptfaalriai  arfs^ ,  i» 
any  pttof    ■  naaraammt  <a^»r,  hind  fof  itha- aaim^T 
The  Udtbaoatioittlteli  wovideik  iniaBwC-  (haC 
priaeaara  «re,  aenfc  jSw.  tUhl  «t  /thp  aaiiaea  .  fiv  iaftma 
eowinittodi  ii^  thfi'ihiNKaivllb^^f^*'^  fcf.|iy— ^ag 
the  expenaasof  proaecntora  and  wit»iMa,«h*llhMBaH 
not  OA  ih^itfi^^  .tinwmi  nfchi»  an  thartaaanjwa  ^tha 
borough.'  Tte4l|4A!  aadtias  «»aot«,f^jtiH*[ato«Mp 
Mre«^£  th«'iSiHaat#  ahaU*  not  nMiae,thaii  tt«SM  ht» 
/wir,aa^^ta,ihft>PQi»wiVpfitba.hawaghf>  fiwtrf 
ajtt<'Ca«ts;«wff8  «nti4f  (Aia  >ifra«HM(t)a««  ^iwiW 
vtd  :fHi9kiimttth  amirayMo*  Mkd  toa»aj^.aC  ftlLaf- 
itfM]An,.<ofn»ii4tod(/or.,(r^  to  fthe-aaaiM  iaa  «pfk 
aiwnfae,  froniafiy  b««mg^M9riw4h«-a^aBate^^aart  flf 
i«uarbwr  'sHNfraKabaJH  b0)  l»4Uap»v  •nd  ahaU.m^M 
wdavian  ^xoMeU  (orrp^yvMm^/ffdMMfaaH  aadia 


.  ibaftaa  riHsaan.  i  riltiUiii,  TgTtUiHai  «^ 
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■MM  «««  «r  theliwiigli  haa.  ■  thintii*  tirtk  sPctlMi 
pmvfdM^  "fliatAe  tiwrniw of tke 000017 thtRkua 

tf»  iwnQ)  iMjiu,  and  of  Uie  bdm"  (In  tin  iiq|«lar  mnn- 
Mr)  **tir  nwiiiiy  «icpMH)«d  «aC  sf  the  eoanty-ratefor 

pM^KMM  «th«T  ItlMI  the  pVOBMllMM,  Ao.  of  oi«Dd«VS 

VRnmMted'  fiyt  iHal  hi  ittsh  eovntjr>  irinU  mtA  a 
«ep7,  not  mart'  tkM  |wfe«  a  jear,  M  the  oouikU  of 
wei^r  bwMwgh  hi  the  eoOBty  having  s  vsMMte  eonrt 
rfyrtotii^  andwllieh^  be(bnth*|w»hig<of  «tat.  9  fii3 
Vmi.4v  o.  Oft,*'  (fBrfixTBfrihe  ^iidariw«r-bomgh«), 
*>-Ww  «hffrB^l**^>  or  HaUe  to  contflbvto  tiw 
aa«B«y^ste,  and  lAall  mak*  an  mdw  on  tlw  coonol] 
ftrpaynMnt  of  ra«h  proportiM  «r  mch  niBir*  (In  th« 
shmikir  dumber)  '*  as  «»wM  hkv*  b«RB  sbaiRM'hlei  4^ 
mtmiita  an  mm  vf  mom^\\Mwk%4  inaii  'of*  (notea 
ftRouDt  of)  **  tht  Mimtv-rata  a«  aforesaid,  if  this  act 
kttdnot  MjMed.on  edehbdvioagh;*'  and  that  oHer  i»  to 
V  Mtisfte4  vnt  of  the  borongh  tma4.  Tbedednctl«« 
fcrtendwd  by  this  aevAbft  ia,  perh^pi^' not  vnT- HcMff 
axfraaMd,  bnt  it  is  not-MhqM  to  aiceiiaiii  pnekety 
vtet  it  ia.  Thennaniwofthe  L«^ahtc64  irplah^ 
ttMi  frheiBHs  tile  bMtingn  Ajrwitrly  eontrlbntot  to  the 
vottBtf-ratb,  and  meeauagt^  fte.  wWe  auuurtiii  to  i(^ 
waA  amamntant,  after  tbe  gnM  «if  a  aepawke  aonrt  of 
JBaunii,  Bhafl  ao  ioi^vr  talce  plaoat  the  borongfa  ahrf 

Ean  th«  coats  hi  rmvd  to  piiaanen  obamittad  ftvm 
boVOO^h-  fcr  triajf  at  the  aaifeun  and  dnU  have 
sofliiDg  to  do  whh  tho  aoatl  fai  nwaid  (0  ^  etharpri*- 
Man  triad  t&eici  but^as  to  all  atMraaMtma  toayibia 
ortiir'«oiin^-vate,  the  bovatigh  ihMll  oMtrlbvia  Its 
jnstqaotainagioM'Baitn,  «iidertbaord«r1rf'tha<n«- 
■m  of  tb«  eonnty,  wbfoh  aam  ahaO^bi  tafcea  from  the 
beroaBh  fand.  80  that  the  cosU  of  Uwartsoiienfrott 
tiia  bovo^h  and  from  other  parts  of  theMoaty  'aranolt 
Uandad,  but  as  to  all  oAiar  mBttefi-the  bennagh  Wcon- 
Mbttton  to  tbe  Maaty-'Tata,  In  aafaelanc^  ae  It  was 
Wore,  thovgh  in  a  Mertot  ftria.  it  is  ifeor  to  be  ob^ 
anad,  (hat  the  boroagh  ftafefd  la  not  a'Tate  'iittbona- 
laie  of  a  eoanity-rafee ;  though,  If  ihat  ftind  be  defi- 
ilnt}  aoeh  a  nte  maV  bo  ttHUk  to'avM^rthe  defl- 
aln^.  We  ar*}  tb«vifbre;of -aphiiotii  the  borough 
of  HanobtstM  b  cootribntOt^  to  IhcieoatftyiTata; 

Biatit  ia  •ratxMA'd  hot  to  lMW,'^Ma  fcfao  mebn- 
fetaf-atat;  1  ft  f  Wil!i4,c<.4I,  s.  19»  mWiwfMiHo  the 
■■Hinai  of  apaeM  eoaattijIaa  aitpviatdtl  Miar  that  act. 
haeaaau  of  the  prorMorta  tii  aftit.  «  &«'Wtni  V«-7<>> 
MBWding  ^^niMoial  eoaateUM  ''9h«  83M  atMlott  of  that 
artaaakea  HlmoeiflitlVe  o«  borewgh  maglkmtes,'  iri  the 
Mitfi     OctMcr,  -to  flppolM  m  rtadT-paraMia  aa  tbejr 
AbH  ^rfak-  'flt^  to  aee  as  smdal  «onmt«ff  irheh  re- 
^fimd'by  vArnirfof  a  jn^k«,'im#^thoy>  iuv'to  twodvfa 
W  fHi  oat  of 'the  boTtnrgh  ftmd'itor  •vtiy  dq^dtrrb^ 
Hdoh  they  shatl'be  calwd  oat  to  act^-  If  tfifl  pemms, 
fcr%hoa»  wfnatMvarloA  -tfie  ordarin  >dlBpM(^  Was  made, 
■aibacnvpeeialcOTiatabtekBa  appointed  iliid«rthat88rd 
Adlohv  no'danbt  they  nbrt  hav«  bean  paid  oht  of  the 
Hnmi^Ariidr  btit  li  te  dlsflnetiT  Mated  in  the  writ  of 
UMiiliuiiaM  thaf  thav  wefrrnot,  but  that  thev  wttc  ap- 
SMdmdarotat.  1  &  «  Wm.  4,  «j41,  akd-  tliac  fto 
JWatntmaiit  <^  hHid»'«ihlw4be'83M  (MMfes  of  alst. 
«*«-WW.4,c.7ei  -■ 
ItwaiL  ho«ev<^.  ai^uedj  thKt  tfvtts  tf  any^lmpolnt- 
mt  had  bam  nwde  andir  th«  SSkdi  kAk^.  s^Af  Chat 
ft-woald'be  MMMpatent  fo*  the  Wia^airatea'iA  ibalie  sn 
tfSMovd  appWHtannt,  if  ctmiHMtaMta  "r^tth^  it, 
ttd  thaC'dK  addHtonal  ipeoMd  ltollM«hlM'mtR^  be  paid 
ttdeathBt  wMhM^  and  maahiHOnp;  tbst'tf^  aMiwal 
VfwiHlliMHt  was '  dfahted,  nind  ^#  ^peefal  «0B9«abtes 
««n  appdkit^Mrtll  einr«ni«tiHMtw'r«f|Qit«d'thtfl<'8W)- 
'Mcc^  they  waste  be  so  u^d thwi  the  l^egiBltftitre;^! 
Maf -Mat. «'«  «  Win.'  ve:i79,'  aoM'  h«^  fMcmtfed 
»»peal  Stat.  I  *  a  WiH,  4»  c.  41,  a»  regards  special 
hnrtaUea'iiy/bvitfB^'or  dnwt.bB  tahah  ItgisMiv^Iy 
tolMve  dedatad  that  atat.  1  ft  2  WUL  4,  c4]^VwUS 


noiappljr  to  bwaugiia  at  idlj  fbr  tiM  BSrd  aacBaa  In 
queanon  is  not  limited  ta  lioroiwha  havfaig  a  gnat  of  a 
aapanUa  oaact  «f  sssriooa*  Wa  cauaaot  aHea  to  Ah 
flil^wwat.  The  Irffiahitan  has  phdnl/  dkaotad  host 
speriftl  constables^  appointed  annaaBv  lalhaovdtnaty 
way,  apoB  thaebanaaof  tbdr  8erTieaaaaing'waiited,aaa 
to  be  paid  if  called  <Mt;  but  tha  oasa  laagr  bs  very  dlf*> 
ftmit  with  regard  to  spadal  ooaaUblaa«ppobitad  ia  an 
mrtnordbiary  way,  «a  ft'aaddaa  oaieigea^,  vnder  tha 
provirfonsof  Stat.  1  ft  e  WiU.4)«^41;  awl  lha  Lcgl»> 
talnro  may  have  iatandad  lo  lsava  lhair  nnauaatauaa 
ts  depend  oa  that  slatate  oaly.  At  alt  arents,  we  eaa* 
not  find  any  other  mMiah  aawarista  tbcor  ranuneratloa 
at  aB,  and  ws  do  not  tWak  thai  tba  aariMian  of  tha 
borani^  laMhliatea  to  4a  Hiai«  Ai^,  In  oaUaf  Ika 
aaaaal  appMatnkattt,  altaia  tha  «Baa. 

It-is  stated  ia>  tha  writ-of  nwnrfanina,  and  net  danlaS 
bf  ih*  retwm,  that  Mta  hataagh  «f  Manehsatarhaa  bam 
charged  towatda  the  aayiusi  of  ^Mial  eonalahlaa 
ftMMA  for  othm"  pai4a  «f  tha  oaoaty  at  tha  aana 
Hme  aa  thoae  as  whoaa  tawioBualiun  the  order  in 
qaesttonv^aanade.  Whatharthlata  actually  tha  fiaal* 
is  not  material;  bnt,  aacoidhw  to  the  vtawwo  haaa 
talen  of  tha  awtent  ta  whieh  nMboroagb  is  ooatrlb*' 
tory  to  theeouatymte,  wad*  not  saohowftaoald  ba 
otherwise  than  that  thoboroagh  dieatd  ba  ao  aliargad; 
w^hieh  Is  an  addMaa^  rcaaen  wl^  the  ujupiiass  hi 
qtieRli(«  shoald  also  be  paM  oat  of  eoonty^rate. 

UpMT  the  whole,  thenfec^wa  are  of  opiniantlmttha 
seventh  and  elgbtfa  Mtaam  an.  huaAtiant^  and  that 
lodgment  mnel  be  givnn  aathadaautnattothaBBf  tm 
tb*  proaaeatani 

Tb#  «ther  iMmW'iPara  adnlMed  ta  be  bady  and 
therafbre  the  jod^aht  will- he  faMnd'fcvtliopiaaa' 
en  tow.'  Jinj^aif  ^rta  <»>iwi«  ■ 

srrriNGS  in  baijc  aftek  TBiiirnr.'TBKM. 

M  f  BioUKB  ft'  Tn  8o»m  WjkU»  lUabWAV  Gom- 
nawr.'  Jajr**  ' 

fFX«ft  If  MMttred,  tfia*  tkt  llm^  m^  Railmay,  whm 
mxiit,  wmtd  tttMti  W  uawfcy  a*  vlaasA  N^ot  «aa» 
eaJM- on  OeeapoMoa'rbad;  *r  «Mrt  Hm  et%i\\\mt  wm 
&ett0Mui  it  pagttwMim  M»  «ms  Xdndh^  yr«i»  Mi 

frdik  A«  TMw     a^wHum  Mki,  nr  ant  «!• 
tkt0  «  JWff  dmtkM-mHr^'^mittmm 

PrtM  tf  iht  ptmeMted  Imiti  wnTa  CkmrnmnnUm 
J^lht  %Jmyi  temiedt  ^  lasfr ftWnaww^* to  mCtmm 
MM^  ^Lend»  aapwa/hMed;  «*Mt*  hijmffi  May  an  A0. 
■  ia  ZMtdg  MMmd,  wm 

proper^  a  Mtttt^  fot^  the  Gmtiitaraam  if  Jmp, 
bat,  betidrt,  a*^  «  -Saw^  wkat  ^^ftv  om^ 
dend  Imgkimt  to  4mhU  ClaiMmt  lo  pfrndt  « 
fUnmerMfdeh  lAs  tSommmieMm  istdwaa  <*«  Tm 
Paiir  0/  Baade—HtU,  tkm(  {$  v^hiauh  m. 
fwand  Uat  the  Jmy  had  eamAd  their  JMidietfm 

tkeftfen,  ime'*  ^ioroH' »  4tmem  tke  JhyabMa^ 

fyrUe  PurpoeeofaiiaaiiifiUt 
Btid^thetwIfeniheSkeT^tmSJ^i^itpKreditma 
«r  ttubbi  tmrttfeiemdeitka  jr«visd<e«fMoiteM  Ho  fAan 
^  M«  Aow. »  J» »  F%if .  e.  Iti.  Brtrf  «  ^  9  1^  0.  SO,  M^r 
«MkAf  not  he  oomiilttvg  at  pheeemg  ahifa^leAoM 
Met;  uttd  tkM,ther^ei  the  OiPtieemi  tearing  pe9- 

oW&r  PrMteMnpe  witAin  ti^i  OMemtai 

Sifd^  that.  ii^  ofdtr  te  <ka  t^e  'emtrfer  Qm%^th 
HitlA-  mttcitt  tf  if  inkemit  'dnf4gdto1i>H  emr  aS 

$^(¥io^  Omrtt,  ft!  t*  MoT  nMMfbiy,  that  tMe  JKnan  ^ 
'  inff*'!'^''^'''^  ^     jfcyaHor  Cbhrciaiaate^B^yaar 
'  aawi^^teHf  i^iti  Pftteedf^^  fcdaaK'Uat'^fawaH^MiC 


Digitized  by  Google 


mt.tQdo>.  ......    .  .  ,i  .  -  - 

-  In  thta  «t8t  a  h«d  bm  •M&iiud:  cdlfai^  upon 
tin  clkiDwtit^  BlelwBds^  to  ilisir«anM  -vAx-A  i*nii<tf 
mTiiaTancb(«kl>B<^  iflBiM,1o  ninov«  .fato  tfair.eatart 
an  iDquMtioD  Ukm,  -betwen  ib«  aliuMaBlt  and 
SmA  Walfi  Railv^  Company^  andeiT  th«  pBonnaw 
o<  the  Lanib  CMowa  Jktii  a  «  ft  Ytdu  16,  bcAin  tiu. 
ilwrUF  and  a  jmy  af  UMOowity  ot  Olanitrsali.  Th«> 
mlB  waa  giaDiM  upon  Aading  aiii  affidawit,  which 
liMcdiliat  the  lioo  <^  raihnaj  paaaeA  throQgli  the  fatm 
aaA  land*  of  the-  QlawMiDt,'«(>  m  to'  detach  a  poptton 
vom  Ithe  booae  .aftd  ibotaaabaad ;  and  that'  tbanupaiv 
aftai  dua  mtam^  «n  iiujniry  waa  had,  .before  tite  sheriff 
and  m.yuy,  «b  Ctmbndge,- on  tha  3rd  AoguBtt-lBiBL 
At  ^  in^h7;t2ie  conaau&rtlie  fdaunast  inaietedt 
Hwtthe'  jniiy  abol^  gm  cmpoaation,.  on  tihet-nln- 
dple  of  aavamuig^'  thal-aoa  Mommb^  only.oa  tfaaloval 
inaald  he  afforded  for  «ocainniodatieBl>etwaeaf;bepafts 
of  the  olaimttDt'e  laki^  •averedi  aiid  detached,  and  that 
tire  Oonpany  oould  ^lOt  baooairalled  by  Jaw -to  nake' 
ai^  other  cominuiiiMtroab,  .  Fob  the  CMQpany,  itivras 
eatttended^  that- the  jur^  had  no  right  to  taka  ittta  ao 
epani  tbo  Balaiaand'ktidof  khAirmuirite  oommaiucafc 
tim  or  oomuHiDidatiDiiB;  fox  that  tm  liegislatnire  had 
ttcpreaely  -pmvided,;  thai  M  proper,  oommunicationa 
ahonld  «e  atade,  and  th^:  m  eaee  pf  any  diqmta  as  to 
the.snfficienoyief  aiioh  ooaiiasiiicatAan^ ;  tbo  qu»tian 
aboirid  be  nferted  to  and  settled  hy  two  jnatiees,'Ui' 
«Mrdaiiot  with  tb«  ftotiticaimmtamL  60  oftha  B^w^ 
Claiuea  Act,  8^-9  ¥iatj  «..2Ct;  mmi  to  wMmall  dif-» 
fianlty  the  cenaaelaad  aolirttoraf  dw-CbinflMnriiiidatw 
iMk  t» bnUd tt  .bndgik  ■  Thacanna^lifordiK^unant^ 
ia  lep^,  again  nrg«l,  tlhatitha  ■QpaapeBSBtaon  fcc  the 
ogreraaaa  or  conae^aentialdattiaga  ouRlit.1*  baanaqsed^ 
on  the  aaaumption  that  <  4lie  owner  of  thefaiiD.'woukl 
hwa  no  bridge  or  t^Aax  oonnnunicat&^in  of  any  kind, 
than  a  right  to  cms  the  railway  on  the  lev^l,  and 
that  thesa  mai  no  •  power  <t»  <;oaipcd.-  tfie  GonvpaDy  to 
aaaka  any  other  cotmaimf cation 'iraateTer.  In .  charge 
iagthejaty*  the  WMicrabei^ atated^' that,  inihj^  opit- 
nien,  >tha  Gom^y  were  ootapaUahla  by  law  to  laaka 
pre|nr  ooawirtiicatioDs  between  ibft  aevaratpMrtaof  the- 
maa  or  iaddil  wlawh  wonld  be  detaabed  bythe  nal-- 
WAy,'aiid  ttniilhaiHUDbaraMd  kMdiof  aoch  cMotimm*- 
citiinia/wanM  bt-flMUc^in-auaiof  di^te^  by.  thf  ja»< 
tiiaay  .on  ik^  applicafieal  of  tha-awMf,  and,  Gome4oently 
liMit  ibe-jaiiy  o«ghfclo  gimthairiardiet  an^  teaaath* 
aDiBiMi«aaliaa«n  the,pattadplcythat  aU  j>^ofBrtaild.xea* 
aVAabla  «toiianiiioafi«n"wanid  be  nM&'by'Sha.jGom'j 
^rnaVt  andithat  ithe  dantagp'to  bet'saatainedibyithaatH 
nwanee  xnasd  he^wtiiBated .  aeccHiiHifi^y.'  i  :ilM>Jdiry 
•are  a.  written  veniiot.  y«idict  ^>the  iplaiotiff,  Mxi 
Bildiatda>--' .  /  -  — :  ,i      ■  ,.i  ,■  /.  ,  ^   -  -  ; 

Value  of  the  land  purchued, ^d  ti^m-  i 
pnlsoryposaefuon  ^v.^£X)S'  O  A  / 

Serreranca on  13}  acrea,  dOyean* parabase  ■l(7-.10'  r.O 

Lass  af  water,  2p  m^na,-  at  9a.,  00  yaais*- 
purchase...  .;112-1<X  0  | 

Sereraace,,  awinr  to  the  crossing,  and  ex- 
pense iDcorred  thwebgr,..».>»v.j4..*t.<.<.  -  450 .,  0  0 


now  shewed  cause*. — There  is  a  misappre- 
hension ^,to,  T«rhst.tqQk  place  afi  ti^^  WBw^y.,  ,%/'\\tf, 
affidavita,  wiiich  I  now^  re,ad,  it  appear^  tlj^^t  ,th^  di^piit^ 
between  tli^.p&rtifis  did  not, arise  mej-ely  ^ipoii  the  se- 
Tferance  of  twt>  ,far.ta  of  the  farm,  and  lanasoT  the  clabn- 
ai^  hut  becai^se  fln  occup^tion^rqad,  Icadiqg,fr9m 
fiVTO-houiBfl,iQ,t%)^ighwi^,  was  pro^  by  W.e.iiailway 


i7;  rf  '-v. 


JiiaaajiaoiamLeaAI)«mta,0*Jt»iBrtf<fcaa»jrnliiilait 


on*  IflTti,  aa4iitbat>/aiKb  totat  wJiain.fa.i 

by.tb«iMt»iuid'tfadfc,tha  Compafcy'  iwtmdaijta 
Bttch  oecap*ti«fi-t«^  fwaxai^-iha  look  •£  adlw^  au 
laTc)»:whKlkvijiMild.thtnib^ooiiAioiM^to.lM,«aiUaB«  ' 
ttie:iq>uiia^fr()m.tlMifor«lkonae  ta  tfcariMth—ygi 
it  farthei!  appraot,  that  Ue  angnatantrof  ih*  { 
the.  filaivanti  tonUie  iinry.fir^i-jnst^aa/'haB-b 
but  that  lie  scud,  that  the  level  croaajai^  jMa  daaraihad^ 
WW  a  grea^,  banbhlpjipfl'a  tfawjaiaww,  i— rtni*  aBit 
readsBedthaappraach  t«>  his.kmf  itooat  ineDotaakaA 
d^jigenwa,  aadi  yat  haiaoaU  ha«f  v»  wdihaa»  lat* 
peouniary  aompeuMioo,  to  be^riaaaH^d  hy(4b|<iaBT^hfta 
canse.tb«t«m9  noroeanain  thaataiiiM^DCeaupaliiiiy 
Um  CompMy  t«ido  mm  \kwa  toiastotoa  thap  areopatir^^ 
raad  emamittiM  AUmy  M:theJaiteL^.Jfo«^i9Ai  tUt 
s(at9  «f  iacta,,it  b«nb«attt«d,ifi>st^:tfi«t'tha..aBltai*« 
niatter  uufuhieil.oC  hM  .thai  jjb^/a»d      Atfciik  1km 
wf  jji  tt«a. .  verdiet  wm  ginea, ,  .was  propaciy.  iwatUa  tfadv- 
jvrisdictiea;  SfeoKjlyt  that*  wen  ippnsin  -thai  aoomt 
of  their  V4BdicttbnaM.up«£.HdpQ»pe»iiteMa»«duahift 
th»,  aaaertlotii  en  thaitethett>  aMc^'ttaaeBrtMran  ibaaBiit 
lie,4coordiog  taiho:l«6th  atetioititf  tha-lMidb  riamaa 
Act,«&,oyi(A.,e.  >8,  b^Ga«8e  thajUtterof ■  wtAmk 
MMS  'withia  vtJbe>|iiriadietioB  «f!ltbe,elM»>fl?B.triliaai& 
Ae  to  tW  fisst  pointv  tba  aaeuutig  of  tha  -rai^ietts^  that 
tha  j  ury ,  harinag  in  rt^  fono«r  itatoagihrcat  noMf  MiafiBt 
for  the  oodinary  ijnanaaaausedibjtaaiitrsDoaafaaayaft 
of  the  olaimuBit^s  Jaads£romaifK4ha^4c^  ijLtltt  foaitk 
item,  giro  ownfieDaHtiionior  tW  putionlajf  iniary  aBaov 
mm  the  «haiig«.of,aar«idin«i7i,aitd  j«fia  oaeofatiaBa 
rwd  into  ona  onMungi  a  nilwxgr.iMa  t^  Jerel*  Md  mm 
nu)*t  dwutimwv.  Now,  it  taaaU;4m  tli»  oUwr  lid^that 
t^  iv^lidd  noj  light  .to^otettftiD  ihia  aoM  af  v^faTf 
because,  UiaMidywa  clainiant^might*.  if  AiaaawaMnt 
of  iiuafry  batnia,'  havainsi«ted«  under 41m  6Blh  aedMK 
of  thei  Kailway  £lau«(»  Ao*^  bafoae  two  j  batk^'  that  ik> 
(^mpaayisbonldiifArty  we :«iB(:afati<B-t«ad  a««c  tiia 
r«Mwayjbr>imeiuiaiaf  ailuidgaj,  bot  thai  s^vita^haM 
c4H8a,aUiMttgb  2haicajrryu)githa^ooclapati<u<Mad.ak.ar 
leyelaQKias  w  ni|lw*yJ«nMirtiiBoaiitv«siii^a»d^'ng^ 
rious  to  the  ciainia9t>  yet«  aa  lang^a  it  «aith»flanMdi^ 
a,  level,  it  is  not  opcaaaajry^  for  the  pupaae  tif  oialdag: 
good  tbft  iQterruptxon  caused  by  tha .  railway  ta  tha  mm- 
of  the  €laiBMUit'8.hind^  that  tbaae  ahpnAd.  ha  m.  ha4ga;} 
and  unlcaa  Mten  bR'a«dk.*e«aiitin  aaoU  «a  AoaaMk 
apply. ,  IfoitiHsrido4eola..4ft4VBA>tha'{fallDWi^.«vlrr 
to  -the  partitiDl»rMii^Hr7i  hara  ssiuaAmtdi  i^y  t£»  JbQB 
hecaaw  they  laudy  ,oAly.<  to.  piib}io>  iUafavaw  :1b.  iK> 
Iianda  of  comnlsaiomi^  lor  ways  .«i«0>^tQr  lUI*  paili%; 
bat  kepi  .iA  iepatfi  hy  p wr<atei|Nrs(Bst     tAaatfcM^  Oir 
claiBNtnliewnotjiBcovar  hiBfoaa  th*  jni^^Aia^iia  ^<tmr 
m«dy  at  aU  fen  ithe  i<^my  .of  iwlucb  he  Tfri|Jai—  •  Bct^: 
secondly,  .ifj  this,  iiuuiy;  whieh.haf  >he«»c,dcaBriba^ 
namely,  the  *njrrj'  -ntir-iifti  Ihn  flnjmanUi^  ffhaiigii^' 
bis  aaMiandiCfuawodiova  oanipalioa^W.      an  Imaae 
vauientand  daiigaiioaa<Da»»  >ba'  auofaiM  iAj^  aa-itaK. 
within,  tb«jarblictiM)«f  tbeshari^AtnhBn«Ii<lMB.ttei 
"*i""*rT[r"  S^T  n*'rT-rHiT  hm  -nlyaintuntta  thin  i  thii 
the  itoifaDfithaiwhttjeii  verdifit^^avi  ttiht  tha  jnyvi^ 
C9apvti«s:t]»  <»mnOT«ioB>jdjH;.ft»  aifcb  ^■'i^^ 
have  cQrapnttfdimftidjj^  and  thanelinb.iiMjustly.  Wslv 
if.thatiba  tha  roiacarnag^^ithera  ^nDitemadont'te  t^ 
centioiari  ii^^in  anabicafe.iale^y.  MuB:Mrtar  by  thv 
l^tb.aeotitfii  or;th»>La«da  QanasiiiJMi,  %.4t  d>  Yktij 
TMa^urt,ia;Mt,«  Cowt  0Ciap|Ha|  lim  makai 
the  daci^b     the .  infarior  Mnit  ofiiBK*'  pa«tic«  Md^. 
within  its  jurisdiotiQiiyaiNljUieiimtiaaanbdaaiaiaBaClh* 
inferior  oOiurt  upon  auy  question,  arising  in  a  matter  ia 
cpntentian  bafom  tMe^      ^  iheliaaMet;dat«tf -tha 
jucwdiatiDUAf  tbe  tobuaal.  i  .CAm^I.  Aw^,  X  AdoLA- 

TAe.MHttoi  ,m4  BmtUir.  Railw^  Ommm^  jlS^afS,  m, 
nfitM)^  .iMtAtf.x^Ar  CMttAm  GmkmUmtimm^iif^ 
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ailow«d  b«c«uMtha  iDdtvloririhuiittt  wa*  'l(I«A"ll7  «on- 

Mmc  -mAitar.imfl  Wow  ih&  Inftnor  wvtt'nWC'  f^ty 
iritbiD  itoi^tttitfictioiK  fb*  <qtitfiton,  4nfl 'tho  only 
qntattoB,  alwan  t4  nAwtiier  tli«  inferior  oovrtwhd  iha 
nutttf  before -It  imre'racfa^  th«t  bad  JwImIIo' 

tim'oTCVthe'Othcr^  '     '  '  •    -  .\'.  . 

BklaL^Ite  ia-noi  dispwlei,  t&ai;  U'  the.  •nhjebti-irtiitur 
anUBJat«d.b3r  the  jury  tras'suoh  sar.  tb^^  w«nfiel^ttt  !r 
ooMBidtntinf y  and  tMt  the  bnh-  tnltcarrngt*  hfis  ^wtt  s 
vnng  deoutotKBpoa  socli  natlwrvthe  MrttoM-ri'on^ht 
Bit  to  ,b«  aU<nr«d.  Bot  tbe'^wttinii'  ie,  wNdlt^r  th« 
^^u^  did-'noi  take  into  Uictr  twnsidfratlMv  s  matter 
vMidi  waa-^r(HMTly'wfth)n''the' juriadktiM  »f  lAiottter 
tofimiul?  "fo^  if  tii«y,4i<ii,it)W'«enlomri  ^rili'WalhfwM, 
inaalauidi  bvlhiB  Cfunf  MtiiD««  b*  owMd^'hs  fnltokvnt 
jkitMioii«nia9W'iii^«p«oiim'byitti«'jmieMm  ^tifftwt 
tfaM>4<f'«oM- Mattery -dMlared  b^atatut^  «»'b»  wltbin 
Odv  wKlb^e  jnriadictMbj  wvtbmatttP'which  fir  with'- 
OBti'ilL  -XhiK!.mai  diatiMthr  twld-in  ^ffutt 
Mhti  CHp(^r(8^Rai]w.€aa.7^  )^  and  in  'h  cR9»of 
AbrA^  t.  TJm  StrntA:  JV*lw  RtHway  Compaityi  whkh 
vaa  aiTdnged,  but  Id  tb*  omfm  of  'w<hitf»  tW  Court 
disUnetly^i  this  opinion,  havli^  twai4  tO'  thlii  anme 
UAdiaectnon  of  the  Liinda  CtatMM  Act  A;  9  Vict. 
al8.    'W«U,  then,  the  <fOestloA  is,  wheth«y  it  does  not 

Spear,  fraro  the  fourth  \UtR  in  th«  «iritt«tvvMdlct, 
■t       jiu7  teok'  into  comideratton  a  ntHtter  not 
wHiiin  their  JuriBdictioii.  -  1^0  maMvinft  of  that  it^ni 
daartj  is,  that  450/.  is/nveii  to  tho  claimant  for  <h« 
Q^peaac  to  whkh  h»  will  h«  pvt.  owln^  Va  rhs  iCMssing 
Ma  lercl  >of '  bia  oooupalioti-raad  by  tha  railway f  or,  in 
othar  words,  itia  givan  to  hiin-citmti  tO'bAHd  a  bi  HV^ 
carta  tnal(esueii  othartobAinnli'tttloii'aibv'aliaTl  tlitnk 
advisable^  fwnthe'ow^eoftba-nnl^ay  to  the  other. 
Bvt  Abe  Ic^  Md  (Aly  remedy  for  >the  «lari4n»iit^  if  Itc 
«tt  ibkiKd'  by  tbo' scfiieraiMe  *f -h4ai'«#bap«(ifMi-.roAd, 
aiqipauuig  tlmk  ta  have  bMiv  his  ceTn>p4aiB4j  was,  lo  in-> 
BHtV  bebcetvvo  justioei^  if  nMtiS6ei7>'tbai^e  thtmrup^ 
tioD'tfiotild  beiMide  good  by>brirfe«,'or         Of  the 
o&er  meana-  pointed '  out  in  aeMv-fUt  of  tbe  iRailwity 
Qlaaaes  Act,  e  jlr  S>Vict/c.  20}  Air  iheaeM<q«nt-e  of-ati 
(koiipBts»n*road  ia  marely  th«>M>veiaitc»«f'  Imtd-wbhrn 
t^itermsof  tbeistatutieafErniee  afcts.  ^ti  and  tiVe  foUt<w- 
W  iq)pLy  odiy^to  bridgf^s-o^r.publid -HltthwflOd,  tand 
otSartban raere  ocoiipaiti(in-'#oad^  R».h|i»'be«n'  jidm4tt«d 
hrlfaeoaUaralda;.  and,  tlievetlBTr,  K  it  b«  not  secttf.  (18 
■iBQB'ifMcfc'  apply  to  uifre  ooetipfttiUM^da,  ^hne  fa 
WMTief  'ramat^-gimu     ^  iathtntes  fa»  an  Imier- 
n^tlou-cuidql-.to  tAcbi.'  CSr^vi'^BAt  ttmitaper-' 
nb  tdGB  goaa^  in  pubaAMt!  of  swu  68 of'  tlie.iiiatute, 
Mnei.tbe^jiuWkaa^' ^boiiad  to  aheW'.ibat)  tfte.  bridge 
wUobiha  itifuirea  'W  abaqlotely  inopessary,  ih  oi^r  to 
naibojoqd  the  auntniHiieiltion  between  ble  lands'?'  Al- 
thau^h  thai  intaiTuptlon^  by  TO«B4ts  of  tbo'Vuilway 
efcoiamg  «t  a'tevcl^  iratiM  damage  and-  ineonvvrtltwe  to 
lbeav*i?r«f  thtf  oecvpation-vayt^Offfbelinlaiiiti  before 
thp  -jiuatioM,  upon  havvng «  bvidVe* unWM  tint '  hr)d^ 
Wa^ess^ry  ip  order  to  inttka  ^ood  'tht'  bbalteii  vom- 
aanieatitrih  1  But  if  he  -taimotyonflWOimtfofltHe&b-' 
Mlce'.af  ibeiiiflceaaity;<abtMu  s'ff itiedy  1»f9iv  tlto  jns- 
iitaa^'fiiir  4h&  dMhaw  «nd:  huwn^enlftiW,  <nmv^'he>'ti6t' 
wewar cmjuniiil i& ffar jann 'befare'the /nyTl 
hqti  Utat  uanpcnaalifit  4ra»  ahvifd^<)il«chi  w  llM-^reikM ' 
iMittin-tl»4lHanaV'itia»'An-'aa»ai«»ee;  -'i>'(."i> 
I'i     :j  Hi  4.  ii;  '  i!-. 11       wAw  aith.  ■ 

^■SniKl  Js., 'Hoar del WeOHd  ti**  ^Jvdpiiienit'bf'tbe'OotJtt: 
*«^hiaivda,a,ml«  fork  certlamri  Vit  i^ttibve'tlleiWd"! 
<"Uuin  iiid  befoi*'  the- ' SlicrifF  «f'  GlanKri^n:  'ia^il  ^  a' 
«<i<inp«i:i«#y^in  ardiai'  (o:  «eit4«  ^he  'avminiV^  cOin^'t 
pueUtbatto.  be  pafd  4>y>  th^  Seiitl»  Wi«t«^  ^HaUway^ 
Utn^way  ts.Wahat'  iUebanlA  >  Uvwas-^adMed-'thW' 


mrdw  ttM-  Candu  Cloaiwa  CsnsoKdatiOti  Ae(,  9  9 
Vict.  c.  18,  or  the  Railway  Claoaea  Conaolidation  Aet, 
8  fir  SViot-cao^  The  mie,  tbareCaaa,  aauot  be  mada 
riieshMey.unleas  it  diatinctly  sppena,  thdt,  in  the  proi- 
cra^Bga^  tiie  aber^  and  jury  nave  taken  vptm  thent* 
astvea  «»  dacada'  oa  »  iiiatter  ordr  whtah  iwy  bava  no 
jariadic^.'.  When  thaA  la'aoada  vbtythe  statatw;^ 
prthUiltfeii  doe*  not  appfy^^  end  theinheMtijuriadb>^ 
tiart  of  this  Owrt  iff  unnamiacd ;  nor-Dced  4lia  eacoaiji 
of  jttrisdhitiMi  in  tbe  oonH  lielaw  oppaarinavery  paft 
of-itd  pTOcciBdin)^'  tea  itcapnot  'give  imlidity  to  one  aot^ 
in  itself  tieyond  (Qiopower  of  the  eotirt,  Wcauw  it  baa, 
at  the  samiB  Umfe,  done  anotbar,  which  it  was  competent' 
tdde..  ^ereisj  however,  a  great  dispou6oa  toevada 
clatists  in  acte  of  Parliament,' which  take  away  the 
certiarari  on  the  allrged  exteae  «f  jnriadiotion ;  and 
feel  bound  nottoyiidd  ^attempts of  this knid,  tmleab' 
thenr  rest  od  very  cle«rand  aBtMnslory  j^voamds.      '  \-' 

in  the  ppeeent  case,  tfaen;  we  ase  firtt  to  hK|Qti«,  wbnfr 
itia-tbat  .the.  afaenSVjary  hsv<t  donel  The  wartaiil 
haanafcibefD  obtiui  terms  in  the  afbdavit^.bai  dib' 
daHn  issfstcd-ta  have  beeb,  ia  respect  ef  thepuKhaw 
of  land,  fop  damaae  to  etiiM  lands  of  tbe  ijlatinaBtl^ 
the  aeveranoe  of  the  parobased  land  from  then,  and  mt 
the.  in^iioosly  kfleeting  each  x»tber  landa  by  the  en^ 
oution  of  the  rnilw-ayiand  works.  It  sppeaie,  that  the 
line  of'the  railway,  whem'made^  :wUl  oreas  what  ik 
called  an  occupAtioD-toad,  by  which  the  .olaimaut  aa^ 
his  family  go  irom  tbei  honaeof  Hendse  Owen,  his  real^' 
desc«,  to  th^  high  rofld^  and  will  craaa  it'  on  a  kvel ;  and 
it  futtfaer  appears^  tbat  h  bad  bceb  mklter  of  eontie^ 
versy,  hetwean  him  and  the  Company,  ia  what  way  hii' 
commumcadon  with  the  hwli  road-Moold  be  made,  faft 
ciriiiiiii^,  tbafra  h^idfp  ahouid  be  tbiDWD  anar  the  tuI-' 
vay,  they  Alleging^  tbst  be  ttrigfatafrf^  and  cvmviA^ 
ently  cmes  it  oa  thekml.  Ontha  inquiry  hafova  the' 
jury,  the  prtndpda  on  wMeh  ceiipenutiMii'fthonld  ba= 
aasK^ed  wbold  ha  ofreonaaa  disbuaaed;  and,  tbough  tiii' 
evideocf  is  not  pf rfettiy  ckary  we  qoilect,-  that,  on  tli^f 
onc  hiind,iit  waa  ut^,<tbat  tlie.  jwry  ahonld  aib>wfiov 
the  expense  oC  providing  enoh  a  made  of  cmenng  m 
mi^bt  be  iisoespaty,and,(hat  a  bridge  iqonli)  be  D«oa»> 
sary  [  mdi  Dh  the  otbeT,'that  tba  jury  abaaid  not  take, 
themsttcr  into  their  oonadetatian  at  all,  beeause  the' 
subject  of  coininunication  between. aCTerat  parfs-of  the 
sam^  property  w^s  entirely  for  .the  dccisioo  of  aaotbbr 
trfboeal, 'T>iz.  two  jnatioea  of  tbe-peaDq.,  Tbennder^' 
^Tiff  adopted  the  butcr  view  of  the  «asBi  vid  itold  tfa4 
jHry,  ilhat  ihp  Gobipanj  vdi|ltihBTe>tomiilnthe|a<aper 
comnhiBBaatiina'bstwadn.  UM'twoipartn'Ofitln  eafate,- 
and  tbati.]iioaaetef -dia^nte*  the  camber  andokindar- 
BHcbi  centannichtiiaaa  -would  be  settled  by  jnstieaa  «f 
thd  pebcej  Vhe  juory  retiiec^imdjetnnieAwitbawnb'. 
ten  verdict,  in  tht>  following  terma **  Verdiel  for  thi^ 
pkinti(r,  Mr.  W,,fti¥lwd»,teT.  ■  p;'i  •.■.•^ 
VMui'of land  purohased,  and  wm''-  ■'  < 

TulMi7p<wesirittn.:A....'..V..;.....::.'.i.'..->e9M  ' 
Severance  on  ISfaw^s,  a&years'puMiHae*'  IW7  10  9'  ■ 
LMa^vMtfcr,  3fi acres,  at  S«.,  30  yeera*  '  i- 

purahaae  /.■.•.k.'.n.u^,:v:. v.   10  a'' 

Seteitinci)';  ^ina  to  tha-OKMing;  aud  ejt-'       '  t' 

jpenae  incntred  thereby   450  0  0 

  £1025   0  0^* 


Without  resorting  to'tfie  sfca'tinieiiiR'ctl^ ^hal  was  aid|^ 
by  the  'fortlni&ii.  (£s  tb  which  the  affidrrvlis are  tiot  agreed' 
in'teiitis,'th4iugn  they  do'not  mui-h  diffVrW  suhetance^' 
think  li  tlea'r,  thftt,  nhder  tbis  Ikat'  ifemj  the  Juiy'' 
hftvt  tt^yth^  notj  merely  a  compensation  Jortbe  Eiijuiy,  , 
by  66V^i^nce,  to  th^  Inhds  unpUnibase'd,  which  injarV ' 
wrald  bavB  been  sn  accenory  to  tbc-takingTif  the  Isntt 
MiUtbnrfail;  aad.{>iapaiay^ba)ntb^.iaaaidaMd-bgr'  the 
jniy,  under  the  Lands  Claiuea  Coiuolidatio^  Ao^-^Sv 
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vra  a  d!fltiftc(  rant  fbrtlut,  Mtfinstln^  H  iu 
a  confliianig  Injuiy  by  80  many  ywirs*  parefiase-^tmt 
^ey  have  given,  besides,  aodin  a  gross  mm,  vliat  they 
eonsider  suffieieQi  to  «mble  the  claimant  entrrely  to 
tenioTC  extating  incoinrenletice,  Ky  pnmding  a  propel 
taode,  whidr  they  leave  him  to  enoose  and  to  execot^ 
fbr  we  conraramcaCioii  hetffven  Ihe  two  pints  of  the 
estate.   The  langiieg«  h  nneqairoealr  the  money  is 

S'ven  for  the  severance,  owing  to,  or  in  consequence  of, 
e  crossing— that  is,  m  croastng  of  the  railway,  and 
tiie  expense  whiefa  will  be  Incarred  thereby.  The 

Sestioa  then  remaining  is,.  whetJier,  in  so  doing,  tbey 
re  exceeded  their  jurisdiction;  and  it  appean  to  us 
that  they  have.  The  L^ialature  lias  cleaHy  nude  a 
distinction  between  the  two  things,  and  tbey  have 
classed  the  former  with  the  parehase  of  lands,  uid  have 
Blade  it  the  subject-matter  of  pecaniary  compenttadion, 

fccaase.  in  its  nature,  it  must,  be  often  incapable  of 
ing  done  away  with,  or  oompenaated  in  kind.  The 
latter  they  have  provided  {or,  by  the  Railway  Clauses 
Act,  as  omoi^  tlie  tilings  to  he  done  by  the  Railway 
Company  itself,  in  tbe  course  of  the  coiutnict)<m  of  the 
j^lway ;  and  tois  op  reassnable  grnuiids,  hecaase  tlw 
undertskere  are  boutid  to  construct  their  line  witlt  as 
little  permanent  inconvenience  to  the  adjoining  lands  as 
they  can»  because  thetMi^  mnstbedone  with^ferenw 
to  the  interests  and  convei^ience  of  the  poblic  and  the 
Company,  as  well  ss  of  the  landowner,  and  because  it 
is  to  be  presumed^  that  the  Company  have  tho  means 
of  accomplishing  the  object  mor^  economicslly,  ekil* 
fitlly,  effectually,  and  ^edily  than  the  landowner.  It 
Is  tme,  that  the  clauses,  under  which  provision  is  made 
effecting  this,,  an  pnfiKed  by  tlfe  words,  **  worts  for  the 
aeeommodatioD  of  the  owners  aad  occupiers  of  lands 
adjoining  the  railway;"  and  it  was  said,  "Mr.  Rjch- 
teds  may  want  no  worh—\»  may  be  content  to  cross 
tte  raHwi^y,  on  a  level,  as  he  can,  and  provide  for  hfo 
ftwn  saffety  in  dOi»g  so;**  but  theclans^  are  not  limited 
to  what  might  properly  be  tialled  vrbrks:  "gates, 
bridges,  arches,  cnlverts,  siid  pag$ugeif*  are  the  wordH 
iBsed;  and  the  Object  Is  stated  to  be.  "  the  maiUig  good 
my  interruptiorut  caused  by  the  nllway  to  the  use  pf 
tiie  lands  through  which  the  raftwhy  iihall  be  made." 
AJl  such  Works,  fnth^i  iSstge  sehse,  the  Company  are 
to  mafce,  and,  at  aU'tttnes  thtreaWer,  to  maintain, 
(with  a  provtnon,  indeed,  ffertlftirbfeing  made  by  the 
Uodowner,  in  th^  Colnpany^  Oefeiilt) ;  and,  Ifthe  two 
parties  cannot  sgvee  as  to  me  nattte  an^  extent  of  (he 
soeommodathin  required;  two  j«^tlei^  are  to  drtermine 
between  them.  The  jury,  in  the  present  Inatapce, 
liave  taken  oil  Oienuelteb  lirhKitiIr«  tnfb  this  matter : 
ftey  have  not,  Itideed,  done  whaftlie  set  requires  jua^ 
Pees  to  do,  «hIcH,  hideed;  frt^  the  hkttitv  ^'thingi, 
Aey  eould  not;  but  tb4y  haW,  in  spite  oF  fhe'd^ree- 
tions  of  the  nndendienfl^  to  whMi;  in  sucfa  a  matttr, 
ttiey  were  boODd  to  Have  UMeiied,  f^ven  a  sttbstan- 
Hal  peeontaty  eon^fwosatibn  it,  which  the  act  no^ 
lihere  aqthorisey  to  he  ^v«n''  by  aay  one:  Thtk  it  * 
dear  excess  of  jorisdietisa  In  a  suhstatttM  mMter, 
which.  In  the  present  fnataiuie,  fi^Uy*  i»«yapM«te 
imfiEuriy  on  the  Cosspuiy,  and,^seb(Afyv  is  s  wtee* 
^nt,  tnicht,  in  rnAuy  others  ff  tfl^ed--t»  pair  tu- 
checked,  lead  to  mat  prsoticalfftjttstibfr.  ^ 
'  It  Is  to  be  ele£4y  -understood,  ttiAt  we  tfii  Mt  yrc 
jndging  the  quertlon^  whether"a  brfd^  Is  nece^ry  or 
SKtt,  nor  the  extent  of  iffConVentenM  st^ti^ined  by  Mvi 
fihshards;  ct  tlie  ^ tejudiM'  to  bis  pt^rty,  unl^  hi 
has  a  proper  conlmtittfeatltnk  acruM  'the  rdtvnyfhrtn 
Me  part  of  It^  to  andth^.  nor  eVed  ir,'«ttK  «'bridg4», 
1^  still sostains  faieonvenlenM  fMmthMseventiiee';  ^ 
arc  merely  dlrecf&iv  JtTm  ttf  Ih^  tertpW  tribunal,  and 
ftecuHng,  tb  the  yBlht4y  antf  >  to  the  fnibin!,  fhal  speh 
eopimnnisatioH'ShtdPbe  TUfdWby  thir  |m>per jttrtTes  ttl 
^keit.'  mst 'ha  iiMffkt'Wth^  m^.nn  to  U 


tt.   ff  they  are  not  dineted  io  'd«     it  IsfsVm* 
Bumed,.  that  he  has  no  jnst  daim  to  sBch  flMktf 
muntcatton. 

The  writ,  therefore,  irtu^  yo;  butai  the] 
was  weTt  commenced,  smd  as  m  tbtee  {artievlmsitt. 
four  it  was  welt  conducted,' «nd  ^  modicnbcvcv* 
thinly  and  distinctly,  s^arsitefl  fronthbTo^ni^li 
the  verdict  having  beea  qwc^  and  k  wiiA^  «t 
should  not  tbittV  ft  necesaat^  fo  qnarir  the  wh3^  i 
the  claimant  «'ere  content  to  lef  !t  stud  ftftbt  nm* 
jectlbnabte  parts.  This  saggrstion  may,  verbify  Inl 
to  arrangement,  and  to  an  amehdmeiitofw'ftraBtlif 
coiuoit;  etherwlsci  tlie  r«le  ninst  be  tIsiAria. 

Jb'th*  Gsmmmtmem  PtimifAmpt  i^ik  Jrifc 
trator,  Defettdam  admitted  Ph^t^t9kt»mAm% 
certain  Sum:  the  AHUmtor^  wnteamenmg wk^wm 
$aid,  thomght  tkeSI^  waatMed  to  h$  m  Mmrk 

Difarertee,  anSomiOeSto  pmPMl^^eniilftrit:- 

taie^  m  Ariitrft«r  sc  it» GWiaid 

an  v4wanf. 

Rule  calluignpon  the  d«&ndant  te  abi«  ew*  At 
an  award'  made  between  the  parties  ia  this- esi^  Aatfi 
not  be  set  aside,  on  the  gjTQond  <^  the  arliAcatgc  k|f- 
ing  by  mistake  omitted  to  awavdl  to  ths^u^ttiff  snb 
which  i,t  had  bees  admitted  bj  the  dtfudaatbsni 
•otiUed  to.  Tb«  facts  are  .snfficiantly  itsUd  ia  iki 
judgment  of  the  Court.   In  aaUfyiTiBnnpJW|t  . 

Zufft  shewed  «ause,  and  idiRd..l^OBviW|i.T. 
Evatu,  (laMee.  &  W.300).  ,  _ 

CroffrdM-,  cootrarKlied  upo&  In.nJSm'^Wmi} 
Man.  &  G.  847  ;  3  Scott's  N,B.  260)  i^^' 
Baler  (T4  Mee.  &  W.  D):  '  '     '       ,  (Sbljfcj* 

Loj-a  DEKMAy,  C.  J.,  now^  jfetlvefe4  ^fiiy^* 
the  Court.— This' waa.a  rule  lio  ^et 
account  oF  the  arbitrator's  mt^Jke  In  TO'y^ 
Omitted  to  rfve  the  pTaintiff  crcffit  fa- > bAs 
to  which  uve  defeijdant  had  jfisflnrtly  WatoWW 
him  to  be  entitled.,  At  the  cohimrtweni«fl 
ceedinjM^  vhea  the  parties  met  before  Art  yv/ff 
this  ^cknoTi-Udgment  was  made,  and  ^'^Jj?"' 
(ak?  no  trouble  as  to  this  sum,  U  the-pMmf] 
to  it  wa4  not,  disputed.  '  Tttie  ai-bitrttorj.m'''™^ 
what  was  thus  said^  thought'  the  Sttm  ,wai ' 
no  matter  in  difference  betw^eij  tteoL^and  , 
the  plainfI(F  of  what  was  confessedlynM  rofc'  ... 

Tlie  defondant  hits  had  the  conscienee  ts  tske  sMr 
t«ge  of  tMtf  enWj  aiv«  «vdt  to^imiv'AflUat;^  ■£[ 
obtaih«d'fbrMrret4iti)|r'It;  ' Bttlamfd <biai"«J>J 
ffpttit         strong  exi>fe9Bl»b»'iMl  *y''"^Jr2S 

which  seem  tft  mdSeate  that  no  iaistafte  <rf  sa 
can  evei»  be  «  euffiieisnt  grwrad  -fer  ssttlK  ■**  ? 
sward.  Thotigh  friiy  seosiMo  of  1i»'pfV{^Ji£ 
serving  the  greatest  caution  <rfttrfegiwt>t>»*PW 
to  avow  <nquh4es  vrtri<ih  woaltttiriam  *iy'p"'»»i;g 
Hons,  And  keei  fcllve'  the  lltfgatlon^  MA 
had'  " 
the 

at  n>08t  one  for  jnjjding  our  dl 
He  80  absoIutelyTatefed;  '^^rTr-rzi  tu.-^ 
awards  are  flUowed  to  he  queiftftMd'iraoB'WIj  _ 
BtArtqfli,'ttfai^beiJlfllctrft  to  'JT 
must  be  d^wn  sufnewVetv';  attdftkdin 
ho«be'f6Uh#to'*sIl  withttitt.  nfcehfwft*—. 

•  if'fitB  Court  mifciit  tim  w<»iW<r'*^'ML! 

CT^  appUcftitton  In  we  rfwt'faiUjrtfc  yft  W*'*^.^ 
\tii  been  granted  6n  artdav^' '^B«rtr 
wfthcul  feontta^cthjnvi  '*«*'^'*'1K|^,pl^y_3 


Iwped  to  ternihiBte  bj'  relrttncii^^wt 
rule  unlvtasd^ ^rtd  sibfeif 'to  no ««ptie«.  «■ 


Jan.-ib:  - 
tbtiBitt;-(lfr 
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aim 


At  Co«rt  bia  povtf'te  leiDedy,  wa  ought  not  taimu- 

It  may  be  olMerred  that  the  case  ot  Hall  r.  Bind*  (2 
lC«L,&4S.a47;3ScoU*8N.R.2^)  u  a  oLaar  pnce- 
|»t  for  our  tftking  Uiia  county  and  U  not  orerruled 
the  Qourt  of  £xebenu«r  in  jPhilUpt  r.  Emms,  in 
mask  the  ikcta  were  held,  by  AJdanon^  nqt  to 
1m  DroG^ht  fiatis&ctoriljr  beCor*  the  Court»  aa  they  an 
in  ^iB^ftsa.  ffail  r.  A^ifiia  is  expres^y  rec««Bia«d  in 
B^w  x.Baker^  (14  Mee.  &  W.  0},  (when  the  Coiwt 
n&a«d  to  interfere),  in  the  judiqioiu  ofaaexra^oiN  of 
toepiiV^oikt T'ord  Chwf  Bai^ 

'  We  are  of.ojuuoD,  that,  m  th«  wbUratw  haa  for- 
home  to  exercise  any  Judsment  on  this  particular  item, 
nd,  in  <^n«eqnenc«  of  direct  isstmctions  from  both 
fwrtiea,  to  'awai^  it  to  the  'pluntiB;  hat  he  has,  from 
«iBtojM«h«Hi9tt,  mitted  tb  do  4h««iraidji»Bt^ 
ntiAafci-HRa/e  (ihoAtf^; 

^    \        1IICHAEI.MAS  TERM. 

"^PriKiaa      Sect.  ^  of  Stat.  12>  13  Vict,  «.  4ff,  r«- 
MMTMjT  that  iht  Omiittiom  or  Mistaie  in  an  Order  of 
.^kiHe^  brm^t  yp  fy  OMioraH  t/^U  be  tpeeijM  in 
titftmh  ^  iaMwmg  ity  doe$  n«t  itppfy  1o  a  Certiorari 
Htued  hifiire  the  Statute  etaUm  into  Operation. 
A  tiupmded  ^rder     kemooaU  made  «f  O.  S.  and  C.  L., 
had  t^e  margiMU  Venue  •*  Oormeail.^'    An  Order 
ieMn^  <^  the  Snepeneion  vfthat  Order^  and  mdorted 
tpen  it,  ttmtnenced*--**  Wher&u  it  appedri  totu.ILT, 
^mi  G.         Two  Jmetieea  ef  tke  Peace  for  iaid 
^.€^of  ComtDalir—/Md,ikaiii  did  not  ei^deni^ 
•  «fpei»  t^  jiaie  been  htade  within  tke  Juried^ 

In  Miotiaelmas  Term,  IMSyft  ni]e  h>d  heeii  otttatned 
MlCngupon  thechnrchwvdeDsan^  oVerse^rs'of  the  poor 
tf  ihe  [«riBti  of  Tywardreath^  in  the  county  6f  CoTn- 
~"( to  'show  canse  whv  two  orders  made  by  two  ins- 
I  of  4ho  county  of  Cornwall,  dated,  the  5tn  October, 
VtOnd  indorsea  on  4  oertain  other  order,  dated  the 
i  Jnly,  1845»  which  had  "htvn  bronght  up  by  cer* 
ItsTari,  shpald  not  be  severaTly  qn^hed  for  the  faisuffi- 
tincy  thereof.  The  ovder  dated  the  8th  Jn!/,184A, 
Mssn  erder  adjudging  the  settlement  of  the  pHupers, 
hfcn  Symonds'  and  Sarfth  bis  wife,  and  their  daaghter 
|iiB,  to  ,b«  in  the  parish  of  Crow^tn,  and  directed  their 
taboyal  to  it,  but  stiapeiidedifie  execution  of  it  on 
Meoant  of  the  illnee?  of  two  of  t1>em:  it  .connnencad 

thpH— ,  r", 

y  Cettnty  of  ContvfU.--~To  the  church wwdens  and 
Mtaeefeaof  thtf  poor  of  lAe  parish  of  Xyvv«nlreaUi,  in 
w'aM  eonnty,  and-to  the  ohurch>famen«  and  qvw' 
Mncoftkte  of  UApan^  of  Crow4o,in'th*  cojsn^ 
«Cerw«aIl,  and  fio  eaeb  and  every  of  then.T-Upon  tlw 
WDplaint  inf  the  chutohwardena  aad  oveiwen  of  the 
iisi^liwpKish  clf  Tywardreath  aibntaaid,  In  the  said 
tK^ftjr-oCConiwaU,  ndte  ns  whose  nawos  fn  hKeuqto 
M«M  asab  affixed,  btin;  4wo  of  hw  Uuesty's  lustioes 
KlhapMte  iti  Abd  forUie.add  county  qfCoonwaU,," 
(Signed)   «.C.  B.  Guv»SAWf.m  (JUB.) 

^  orders  songht  to  be  guaihed.  wfM  indorsed  npoh 
WAbove  order  as  fellows:— • 

'  **  VhenaaiCdijJy  wpears  unto  OS,  JohnBearle  tre- 
J^f^i-aM^  Charles  Smoe  Grarts,  Sawl«,  two  of  her 
Jujetty'ft  jostioee  of  tM  , peace  for  the  laid  county  of 
vMtt«|iIl,^(it,tb»  abo^MMiaed^nn,ith«  daq^htn  of 
tttiiald,  j«bn  9yp).oBd«kiia  dead^  and  ,that  tbs  ma  Johm 
>n^b>  vhol^  ncover^d  firon}  the  sicknev  alnd  in- 
bo^y  undsf  which  ^e  lately ,  labotfied,  uid 
te  may, .  therefore,  now  be  conveyed  from  the 


9^in,'iaenMoncd  gar 


of  Tynandrpat^  to  the  ^ithin- 


aroi  therofore^  to  «nthariaa  and  nignica  yoa«  the  chnrchr 
wardens  and  orerseers  of  tho  poor  of  the  sud  parish  of 
Ty  wanlreatb,  forthwith  to  convey  the  said  John  S/r 
moods,  and  Saiah  his  wife,  from  and-  out  of  yoor  sua 
parish  of  Ty  wudreath  to  the  said  pariah  of  Crowax^ 
and  them  to  deliver  to  the  churchwaraeas  and  overseen 
of  the  poor  thes^  as  you  are  directed  to  do. 

*'  Given  tindei  oar  huds  and  seals  this  fith  day  of 
October,  1847. 

"  J.  HuuB  TnEMArNK,  (us.)  • 

"C.B.  Ga*TB8S*WLB,(l««.)*  . 

.  **  Whereaa  It  hM  Wn  joorod  on  oath  before 
John  Hearle  Tremayne  and  Charlee  Brune  Grnm 
8awte,  the  jttstlces  whose  names  -vn  hereunto  subscribed 
and  eeah  set,  tfaat^be  charges  inciimd  1^  the  suspen- 
sion of  the  said  ot^«r  of  rem  oral  amonnt  to  the  (rum  ejf 
81/.  18r.  M.,  and  which  chargH  appear  to  us  to  be  Mr 
and  reaeonablia;  and  whereas  it  is  duly  proved  to  ns 
upon  o&th,  that  Ae  said  Ann  Bymonds,  the  daughter 
fff  the  saM  John  Symonds,  the  paoper  abore  mentions^ 
to  dead;  and  that  the  sum  of  2ir.  ll3r.1W.  hath  been 
enmd  by  the  ttsamwrioa  of  tii«  within  ocdet  of  Temoralt 
mw,  we^  ^e  salff '  joetioe^  do;  la  pnnraanee  of  Uie  sta^ 
Mte  Itf  thKt  «■■«  made,  herthy  orter  aftd  dhreet  A* 
dinrehwardens  «hfl  oVeneert  of  Aa  poor  of  the  pariah 
ef  Orowan,  fh  'ttve  eottn^  of  Oemwall,  to  which  the 
withitt-ftaiaed  pflmper  wai  to  be  removed,  to  pay  thv 
•aid  eharires  to  the  ehnrehwardeiA  and  overeeeiv  of  the 
poor  of  the  Mid  parish  of  l^^Brdreath,  or  to  each  of 
them  M  shall  demand  the  same. 
**  WttQeaa  oar  hutds  and  aeate  this  6th  day  of  Ooto^ 

J.  HSAttnt  T«Klf&TirE,  (l.8.) 

•  C.  B.  tJuAtM  Sawlt,  (i-e.).** 

Xt  appeared  fro^n  the  affidavit  on  which  the  rule  was 
obtained,  that  the -paupers,  had  ijesided  in  the  parish  « 
Tywardreath  fljr  tun  years  then  last  faat.  The  poioti 
relied  on  by  the  proaecutor*  wese— fimt,  ^at  the  ordea 
are  void,  htx»uae  the  paupera  pi^itioued  in  the  aaXq. 
orders  had  resided  wlthio  thepaiiebof  l^wardreath  foe 
upwards  of  five,yeariu  via.:  fox  tenyeaiis*  before  the  data 
of  the  said  ordets^wd  were  IhenJore  irremovable,  aql 
t|hat.the  sm4  oraexsware  made  ,^ijthout  juriadictirahg 
secondly,  that  opa^of  aach  ordei^f  .vif;.  the  prd^r  of  ia» 
inoval^  doeanolapiwar  tobfiyebew  ouLdoiA  thecoun^ 
of  C^watti  thirdly,  that  the  other  of  such  order% 
via.  the  OT4^,far  09;|>onses,  does  j^otappfiap:  to  have 
made  by  justices  Sox  .the  oonpfy  of  porawallj  or  in  thA 
Bwd  county^  .u  L 

JpCfMhJejf  a^eWA^  csnso.— First,  if  some  fact  existed 
whif^h.made  the  order  t^ing  off  the  suspen.sii>q  of  the 
origiqal<oHaf.(^,re[noval  iiivalid,  that  not  aground 
bf  appeal  -to  Ulis  Court.  {Reg.  v.  The  Jti4ieei  rf 
SueJavffhatnihir^^Q,.  C.8CH);  7Jur.2.'iO;  Reg^j,la$ 
Jurtieee  of  tJ^,&ut  Riding  of  Yoi-k.-i!nre,  anto,  n.  447)» 
If  the  retppval  was  illegal,  it  might  be  ^rouud  for  ft 
crunbaljinfojrTnation.  Further,  the  writ  does  oot  spft> 
vify  any  BR^upda  for  issuing  it.  By  sect.  17  af  staL 
12  &  13  Vict.  0,40,  relating  to  orders  and  Judgments  of 
jttstices  of  the  peace,  it  is  enacted,  that  if,  upon  thv 
return  to  ai^y  i^iit  of  certiorari,  any  objection  sh^tU  ha 
made  oO  accoupt  -oX  any  oauMjoa  mt  mUteka  in  tha 
dravvitig  uu,o{||nf:^,order  or  judgment,  anditsbalLba 
Ehewn  tu  ^  jatiff&ction  of  the  Court  that  Baffici«il| 
grounds  were  in  proof,  before  the  justice  or  justicei 
makiriR  such  order  or  giving  such  jiidgmeut,  to  liave 
aulhoiised  tlie  drawing  up  thereof  free  from  tlie  stud 
oiiiis.sioii  or  niistalce,  it  sliall  he  lawful  for  tiie  Court, 
upon  STich  terms  as  to  payment  oF  costs  as  it  shall 
think  fit,  to  HnieTid  sudi  order  or  judgment,  and  to 
Judicati:  thereupon  as  if  no  such  ouiisfiion  or  niisldcip 
nd  existed;  p^vtded,  alw«0'e,,.thab'iiiA  ,plyf9l^9f^jil 
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ewtiorari,  eliaU  ^  Rltgwe4>.nulMn  wich  oiqiayiol)  oi; 
ibistake  shall  have  been  speciifp^iD  tjie  ra^  f^r  muing 
iBch  certiorari  "  At  tlip  iXnt  the  wle  was  mov«iJ  /qr, 
•tot.  'U  &  J2  Vict,c.3J,  r-AHifl  foTOB:  theeopctiiytpHrt 
cf  aect,  7  of  that  statute  Applied  to  appeals  from  opHei>  of 
xunorai,  hilt  theprovisn  was  the  wme  as  that  in  sect.  17 
ftf  etot.l2&I3Vict.c.«;  «ud  (bel«tUr  statute  fias  a 
mtrowectiveeffrct,  t^Wn^J.^If B«,tb*efr«5of It 
WdoU  be  to  quash  avnry  pendime  rui*.].  It  jroiild  pre, 
TOJt  a  defect  of  mere  form  prevaUp9Kt,aqd  i»  limited  to 
orders,  in  the  dmwiim  up  of  which  t^en  wee  aiv/"T»iB- 
teen^r  mistake  which  is  aptppliefi  tejthe  satiai«ctt^n  of 
the  Court.  [  lrtff^ma^,  J.^If  the  esaotwent  k  retror 
ipecUye,  lecL  20,  which  dtncta  thaUhe.  act  eha^l  «ot 
ewe  into  operation  «ntil  tj»  letJfovemW.  doet  not 

five  nmchbeaffit.l  TJ»eowHp»e«ee»eBt*fit*epewt?on 
ipQ8tponed,b|itm«ffe(ftjeflotqwe«fiedv  .Aots,<rff.ar^ 
iwioent  which  ftre  repipdiftl  «ow»ri  |wndingiiti«ttif>n. 
>r  7 -^^A^  *''67»370.  w^tet.  fi  *  fi  Viet.«.  73; 
^vUr  V.  CAattfrteihfi  Biiw.  26«, fln  stat.fl  Gw.u4.c.  14; 
^A??  on  Stat.  O  Gfo.  4^e.  la. 

a,  108J.  C^V/'*W».;  J.-^The  dweisionJa  r«afer  v. 
C»a«n<o«,  M  Mtat, «  0.^,4,     |4..^«,^,  u,  th,t 

p»rol  evidence  of  w,  acknowledgnient  e-r  priMi^se  kw 
act  t0  be  rectiived  m  •isiOmoe  *fte.r  «i»t  etatttte  oflme 
into  operation.]  Sfl.  h#w,,tie  eerUwrari  rwffectnal, 
vnles*  the  party  haf  spedfed  the  «bjectM>n,ii».irfMoR 

J*ir.  1072 ),  on  e^ct,  J  of  irfat.  S  &  ,10  Viet  c.  66.}  f 
ftrfjrt  J.-We  ared^elii^R  v,itb  aiprnvisoJn  an  «na«t. 
Wg'clause,  which «ecifi«».wh»i  ths.-C«i4  is  to  do.  iu^ 
certain  cases.  We  mqit  cenetniB  the,  pmvise  wiUi  re- 
ference to  the  en#(rtiog,:part.i  The  wrtioMri  mHW-. 
ttsped,  aocprdinR  toythepxistiiif  lawf ;  if  we  applied  the 
mactmwtmwpe^iyeiy,  KeshoMR  by  diKhftrsw^ 
nuB,subKet  the  pnrt^f  to  wsls,  tlwn^ri*  the  prowedi«i 
was  Tegular  8ccf)rdinK4o  th^^awithen Jn  forw-l'  Se^ 
ewidW,the  fiwt^^rdei  profeeses.tebeanflrdarhyjusticM 
forthe  county  ;  antf  the  Cpurt  is  to  irivea  fair  (join8t*i.cr 
Vfin  to  an  inatrupi«it,,eirfttwhen^be  inauiry  is  i^liether 

ensdiction  apiiears  upon  the  &c»  of  it.  f  doleirid«e,  J;, 

Yeiiue  u  the  marRin  pf  the  wijonal  «rder  is  Ut  he  mn- 
^-lered  part  of  the,  pf^ers  iiwlorsed  rpon  it;.  IBeff.  v. 
Ca*U:rto,i  6  Q.^^  ,607  ;  8  Jur.  WOSiTwid  m  Sde? 
taking  olfap  order  of  suppensjQn  ianotto  h«.ooti«trw4 
■with  theeame  eevprits'.ap  ocder^jpf  nmoyali.tRea, 

T"^-     ^  *M  by,D«»ti««B  fff  an.  ordtiP 

»r  binding  a  pansh,  aiu,«piti«);_,and.  tbepa  ,Qrd*^;,aT« 
»U  on  theaaniB  pieep  of  ;pi(pw.. ,  AsaumipfF  U.to  be  am, 
Jiguout  ^  that  vowtructioo  Fb'0^  injpporta,  j.nd  npt 
that  which  ,d»ytrpj»^  tl,*  i^i8ii;uineftt  -row  foirly  h* 

2  B.  &  Adol.  4»7, 498)..  U^^e,  JT.-The 
Jnriadiction  eunds  ^pou  the  ,ni8wfrnal,.veiiq«|  strike 
■Jtat  put,  and  there.  i»  rot  lung  fpr  ittp  «tap4  iiPon-l 
The  justi©.*  p,o|lBM,tod9the  wtiri.pp«manc«.Qbli« 
TO***  .^"'^K'  M»*rQrd«r  talsing,pff  .tIiB  apfRcneion 
of  the  onciDal  prder^  not.^pjpwafele.hv  cartiftran.  ,  In 
feg.  V.  Ho^eld  ftperAl  (ante^K,,  1070 >  yaa  heh^ 
W^t  an  order  for  (hft  a^mi^pt,  a  paapff/Jjiinatip 
rrur*  r"**^**  «jlttW  was  not  reiaovpble  bj  Mtiomrj, 
Usrlet  d.-:rbiaoy^f^r,RmoonAe4;,tio  ,a  jiuiici^,de(^*0Ti 
ipjOTT)  Wnte»tiw  wiiivitu^(J.,        ,1  ;  , 

-^tnfiwt^  ^^»f^,  QOJl[tIp.^The^p>,nomfl]m•M^■wI,^e 
to  the  order  taknig  pff  the*r4ejr<^  *i,iij,ewMft«nd  tb- 
Moving' th«  pfl#p«it5  the  marginal ren«e!to^t|M  iffder  of 
Jiplfi^ cannot  give, aw  H  ^  flw,.o»J((i  qf;  Iffitf^  , 


npt 
jnri 
eft. 


thw  IS  f  jw"t.wlwdy  ^e^?ri;(«^  ,In  t|is 
the  aig^flftaf  .we,  ,gB)re,  .our,  <»*pMm.  m  pL  Iff 
13  Vict,  o.^,  doeS'  ^^t^  M>ia^  3^,  a^cfT^Mfir^it^ 
before  the  statute. cftMie  uttir  9|^ra^oo.  ... 

WiojgiUC^M^  J;— The  tw^  .ci?s^  >st  ciua  iK^ct 
d^Qisioos  upf»|i  the  pomu  '    ,  ,.  ,,,.„  , , 

E«i^  j^z.;  aiiouid  %^;iD«i|i^,,iQjuA;& 

^enu^  (?pfn«aU^*'^ip  tfti^  ib^gui  ef  i&»M  "wH 
wouli^ander  th«  ci;ccamat4)»ces».afp1y.taaU  tfce  ndqt 
It  was  intended  that  the  san^e  jo^ucfa  vEiofudc'ik 
ordfr  and  gfupt^de^  itabiOfiH^on'tKc  Mfi^^ 
order,,,  ,But  the  object¥)p.,fM%'Vo  J*?i»^^ 
not  appear|to  baVe  been^j||^,]|i  ^  |»uil]^h,iv  ]»> 
dicata.— fflife<tiw/itfa.t -j  ^,',7         ;  .  i  '  - 

 ;  ,'  .  ,.     A(»»U-\.,      '        ,  :  , 

Childm  of  Imk  Parents,  i>or»  in  ^nsi(»i,  «mht' 
■^wHwefjF  MigUimd  J$iti,-XtarH  w9n,4mndifJiw 

Onai^pealat  the  quM^te  «Gti<tt«&rAebMl^rf 
in  April.  1848,  agMBstuIqriiref  tmhriiM 
for  >the  reirioi^dtkir  Udsetoh  Dbland  «d<SnliJUM 
fiom  th*pdri|h-ef  All  Saintd,  id  the  boMigkff Mo^ 
toth44«wnhi|rf(if  Sbdfield^.ffedia  eoMitrrfMi; 
tfiiisnsibns'quakhtdthewd^'si^jMt  HrftedriW 
ofibi«'Coart<on  a  «Be:  Onitbe  tHal«fth»mi4^ 
wai  adiadndd^aa  Inth!  aidtn,  <tb«ttfaar&eli  tiAtmi 
veBe-aa4tht«d<i«ttMKBAiiibati«iiifJlH|Ml  filial 
aiid'in  the  secaad!anditht>d«;t«finds>fiffal,*ii^4fatt 
tbbipautieee^rebavniinthebppeiraBtfanhiuClB^ 
pstrants^^nbitberdf  iwliooi'bsd  gained aqrteltMrtts 
Kngiarid  ;  UTattUehi  mother' wMidnd,  sal  tbmiitb* 
bad'd«seitedi|hein«hb|i^.1ivtaimoBthBkf«BthUfliU^ 
of  thaxaaul  wdc*';  ^^vih^  tiism  ehM^nUs  lD-1h*» 
BfiikildeM|.>pAriib,Msad'tbat)faelMdB«kkiM«l«feMi* 
ofatPwbyi(ii.The'gnB>iJfc.rf  ^pfmk  iHtnidltM 
ease  '^woreag  foHe^rt  y>*aetd»^y^ithBt  tiw  1— ' 
tettom  tdiawv>«Bdt«bsfc.thoI^4nftififI'ii,  thUW 
pBrtntaefitheetfd'paupateerertilwhti^iKisdlM 

Bt4tlwr  sf itlwl  ahld  patrotii  «VM  1^  aeftind  M/'M'*'** 

Qbenfr.ih  EngMad;  fand  that  tkir.^idi&tbt^M 
Belsnd;.  wait  still '  living  .^hte  the  aeid  wta  d  m 
uiofal'Was/nUidl-i'.and'that-  the  siAd'P^ipei%  hat 
ef       iagM  irts^ctirvcljr  Stated  in.  lb*  tuiuulia^ 
vBxJdgbS'ahd  SIS  yaav^  w^ieiaotf  ner  wM-jdithf' 
themvJditiL'  UAUe/ift  henmrM  to  the  |Jse€<f 
said  birth  in  England.    Thirdly,  that  the  said  pufn 
being,  p-s  ill  tlit:  kat  above-jtateii  grV>u'iid  of 
in  i3>e,  Siiitl  fXiiminalions  is  set  forth,  Mie 
and  ipfaiit  Yliiidrfii.  of  tjie  ages  of,  tight  jeMi,  iW/f 
yeai?!  4-o^;j,^pt|yflly^:9fIrip^iia^t^an^  "#^*^S!9F 

and  ^e  fiaid:  p^wiffli  jMviljpf  jMH«e  cliamaNa^t^ 
saidipariHh  of  All  ^aHiM^fMiuw  M  in  -thaMuMM 
•Jhiged,  by  tM\ya£-,iti^,ifimf^^^^^ 
pmipeAi,  the  father  of  the<fci*|iiili|ilW]'IViiis  Dm^^ 

thtft  mud  tliere,  by  reasim  of  Jiidi  niiifio'gifw''*" 
tei«t'^tlldmi;'  het«>tai0^4  i^U'ebah^l^  1^1' 
pftrtihy  JAB'SfthitS;  whfcwHfr  iuA  bVtW*»  ■ 
tilt  iiaiaVli^l)'et^,'1itfIffle*  <Jf Hh#te  Ri*^i(i« 
to>:Hym  aMUtHiiltilin'EHel^d'in'th^^ 

m\»i\mMmx^i^HmxAi^9^mm-^.--^  ^^^^ 
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hiAafe^th  As  K  «ppeaT*a  fhat  thb  jrimpeTs  outfit 
■4>  ^ave  hevn  removed  to  Ire1and,.pndei;  the  pTo^Jsiolii 
if stirtrS'Jt  4)  or;  if      W  h?mova«le 

Aat; '  th  e'y  -i^  ferfe '  not '  Irtmovable,  HiiS^r  ■ '  tht  'cilrcirtn- 
if«nc*«  ifliov*-  tneritVdhba,  to'  the  plitce  'of  ttie?*-  birfli  at 
iheffie'M.  '"If  the  CbiiA  bf  Q,atk'8  BencTi  shaU  bfe  (rf 
ipinion  tha^  the  dhjeb^iblh'  Mo  iak«n  by  ihi  atipellaott 
%ht  tb'fiBV«=bfeei£  BveHUlea,  tijeh  ih*  cW^W^asWii* 
I,  and  thjc  order  of  rcQi'oval  'h^bc!  confirmed^ 


iie*^urti  '^hAir;hitilc  the  objectltih  fktftltJ  the brier 
fefhoVaT'  tTien  tV  ordfti-of  reiifftvaHo  stiiid  qaiitHed, 


to  be 

rfitefh-.  .   .  _  

d!i9'th^  Anfe'r'ftf  fles^idnsto  be  c'odflritoedV '  Tlie'ilw wfts 

-lPa»i%y,^  in  '6ii|.p<irt  of  thft'oTtitV'bf  seiWo^js:— Ttia 
pdwet  erf'  n  ftiovln^  Scotch 'nnfl  lriish  pobf  M  'Scotlatid 
aid  IiVlflhd'  hii^'Bwti'^adtwffV  erirai-ged.  IJy  sWrtsi  fi 
and  7  of  the  Vagrant  Act,  Ij  6e6i  2,  e.^C,  ^)W8bri8  ap- 
prehended on  a  charge  Qf  vacniiicy,  if  bom  in  Ireland 
orScitlkrttf,  ihitiht'S!  iitem7hfef^?-^Stt^.  S9tf%tat:l9 
G«o.  3,  c.  1 2,  provided  fir  th^  "removal  of  persons  horn 
i*'*fi^hn^"lttid  1rtia*di  if  beconfin^  cbafgeBble  hy 
UhaWn^  OP  Ma  ^itly;'  iA thi^Qfode  'peh)t«d  V  u  ^  va- 
B*W»,  Ivj  a#cta.  ¥8  a«iJ  14«f  BWt!.'lT  <3«>;Si  «  *y  knt 

ttAt''ttHtift«>«'nl^  appHetf-io  ftefM^  btm  hi  Sw»)«iid 
Btti^  M-)kiHl  V  "and-HVarkeM  timf  ^lN^t«hn^1lmHty" 
did  not  invlddf'  k^sbMi^  ^Mtd;  ^(ite^    J^M,  2 
AdflK  T  tfif  i    Slat,'  3  «e       HI:  4^.  q.  4(K-nttdB  «ibar  pfo- 
vfanoMsfor-Tpitnovifaglmh  sndScotehipiiitpM.   In  JtM 
t.JWAr4efi#<NU^Mi»n{  (<4  AdoU  &  EU.  10RX  ttiedausfhtet^ 
of  irifch  pa^MS'  bora:  in  Enplalid', /having  ibe|coihe  the 
QiMli^rM'  irTbafitard.U)Ud,>-Mb«-ld  to  be  Mrorabte  to 
bdanfli    Vh0  Sftd^eetion  af  sUCj  ei&  0  Viot.  ell?; 
ittclbdiev:  casta  ^wKich  wart'  'nofe^proxidsd  ■  for  liy 'the 
iHDR>ila«<{  >^ii>chaets,tthat  ^  if  any  ftenoot  boni  In  Ir» 
Ited^l  ivdt  Mtind  f}h  fiagiandi  beeoDM^  cheigtable  taanv 
JlBialr  tn.Kf^lanrt,  by  i«aaaa«of  reKeTf^a  Whtmieif 
ois-W  %u',nii^t'tlt^t»  luqr  te^tmato  t»r<inBtan|'<chtldj 
nch)fimit}»{-bfa'iKftu.8nd'  avxry*  dilld^ad  chamahleu 
diaU.  ^r|iiil>la><t0>fa«  noDTtd  toiIrektid«l**;  Uiftnd 
a&a^er  that  tkf  ^a4«i«  'ordy  applfaa  rwhen  the  ftthaa 
Mi  b^'guntrtiuned^beceoA  ifiie.lihd  btm  inmnHitiedy 
Mn^.ordtr  had  IweA  ahtrinedttf'Temt've  h^sidd  bia 
(Udnnvandi-tiitjiifirthar  iMd'vhaewded'  and  ^Mild'Bot 
Wtfendt'tbe  dllildMn  ihrisht  have  brett  itomDved'.'witb- 
•Ahiwi  ,Sitp|K)8e-the  oraer'hecdtiilnned^OTlthera  had 
beda  h«r.8p^al>frain't4w«rdarii«nd  the  >ffathcr-snbee-' 
^aattlv juined '  Ma  chUdBen;'  thc^  ■wpfald^hatte'  gaialad  a 
■tBfclnnMfhi^hH.pariafato-wlrich  (the  oi<^vrj!b  direMed; 
Bad  V>uid  not  'afterirandai  4)e-:nmtvtd;' thoagh  'tAt^ 
]TOdd  bnvrfahip'ttha  tafhitf -of  statt  Q  ft'ft)V4et.  cb'  I»7j 
!l^itta(rate>te  fdHysatiafitfd  wl*en-lb«-fetl*er'beoim*s 
dlB9^|«"hT  TMao»  af  thw  cbUdreRiTeMMriaif':  relief. 
B^  hectj  7itr»  edaetedj  tliaf  atatl  4i8r>VWiH«.«,  o;'7<t; 

I  *?By  tfct.  2  'oi"»Ut.'8*  9Tict!,c.  tl^.'  it  is  roajtetl,  "  th»^ 


Me,  illMI'ba'tlaltl^  Ut  M  ^tlAi-^r^  RupeHiVrlJr'td  ftttotlitld, 
m*ai\  iherMb  o^tMtaj  Sci>7v  Jentor.  orQtieniifcjri!  and! 
fttf«toiihl)I>«rMAiiarfib,  nk<vfiatii-itti(iH.faii*hkli  (bofaatq 

fa.p(W.  Atwb  KaMfiperipii  ^pjatf;  pMqpdiTOMlAT 


abd  thlirstatnt^/iAalt'fcfl'oOiMMM  itrohe  act;  and  by 
s*»cf.  of  8tat.  4  8  Win.4,!e.  Tffj'VeHef  given  to  chil'- 
dreh  under  the  age  t^  Anttcen  Ib  l^lief  g^vcn  to  the 
parenH.  The'  words  5ri  *«t.  l  of  stat.  10  &  11  Vict. 
d.  33,'  ftr  'amehdint  fclat;  8  &  9  Vict.  c.ll7,  point  to 
the  remdval  of  ■indfivJdada ;  it  enact*  that  it  shAlI  he 
lawful  td  lake'befthwt*ro  jtisticea,  without  summons  of 
^EtTtOtt;  "everrpAor^e^" -wha  ia'»a1)Kf  <(d  Vii  Mii^ 
nrtmd  tmdef^  'th*^  ferthtfr  laet;  tind*  thtrrt^biVi  if  the  ^tbef 
abscoiUled- sfti^  bn  order i^-%eeir  'obtain«I,'tHe 'chil- 
dren' Wtmhf  kdll  Ito  ivtaavkbto  itMet  tht  orAer.  Ii^ 
A«a-  y.  JtWA  (4 'B;  ft  AAA.  498)  ttie  irfiold  fiUnIN* 
were  tevnoved  to  Scotland,  vhdtt  Mat.  -60  Gee'  9,  e.  IK 
and  Holroyd,  J.,  "aaldi  (pi  e02).  "  It  Bcertis  to  me  that  iF 
ia  idtogether iiAYtfat^riMt  pMVid^ fhc^  head  bf  thefbmity 
be  bom  In  Srotten^  wtietber  th^e'  cbil^n  be  bornit^ 
Etiglahd^  or  not.   Tfaiei  duly  etxcetftlen'  ia  aa  to  thostr 


tvitioTahle  te'his  MMh  Aettlettient.  "In  R^.  v.'MHe-md 
Old^Mm  (4  Adol.  fir  EH.  196)  the  paujmir  was  bom  iff 
^(Hahd,  Wnd-  had noi  ac<tuiHd  aAf  Betneoient  hi  Eng>' 
hmd. '  PstteBQin,  J^,  tn  deHvering  «he  tudj^ent  of  the 
Cdhrt,Mfd;(p;M8),t)iat1ta  AatfT.?£«tfUrIt  was  held  that 
birth  In  that  ease gwnito MtdUMBt.'  TCbieWd'j^),  J'*^ 
In  thatcaaethepauperitaaKVfnr  wMn  her ptareirts,  anj 
therefoM  -wiu  ttot  rettfoVftble  to  fte  p\tl6e  of  her  birth:Jf 
The  Wife  ttnd  cttHdreti,  &r  the  absence  of  the  htishan^ 
may  fte*em«v»d  to  the  place  of  th«  hnaband'a'Mttle^ 
Ment,  Bdbj^  to  Aiebu^^affon  stated  in  Beg.  r.  SKfi 
Ctitkidef,  {»  Adoli  &'ElK'6BS^'  livi  observntlons  maditf 
Lord  Terrterteni  in  dellwtiDg-  (he  'hidgment  of  the 
Ojnrt  In  Jfe*  v.  Bekor,  (*  B.  ee  'MbVJit,  7U% 
Ath'nded  tm'  the  trdn^-'exfatence  of  a  ^r-hi#  In  Irelana; 
are  now  obviatedv  and  by  aeetl  0'  tif  i  stilt.  8  9  Vict; 
c.  T17,  fltt  appeal  i^dM  oH^  of  Removal  to  Ireland 
or  Scbtlahd  Is  iflrtn  t6  the  huid  ftf  gttarffiuia  uniouli 
in  Iralantf,  and  to  the  heHtoM  attdltltk  aettion  or  bo^ 
rfmi^h'  mecidtrtrtea  In'  Bootlatrd:  "[Bftatoo  cited  Riy.  tI 
PottShripley,  (atH^,p.m).]  -  •'  -■■  "  ■ 
■■  ff^hiMkftltaid  ^0fr,  contr*.— Sttt:  W  ft  ll  Vtct' 
Ci'33,  Miiy  iMilarjtt  atati  S  ft  9  Vi«i  tf.lIO,  by  ffivin* 
the  ov^ttoei^  piower' to  tetttf  before  tm^juMicea^WifhoTit 
£  wfrrrant,'th«  pehtkt  tiaftle'to  biri  reniev^d  ntider  thd 
fertnet  sttitdte; '-Ttw  question i'thewfort;  Itf  upon  stafr, 
ff'&  d  Viei  c/flT.  '  Byatiit.  IS  ft  U'CftT.  2;  fc.  12,  a.  i; 
a  Vshfld'Ufn'iri  En^Itt^d  hab  M^'rigtrt  W  k  aettlemeht  in 
fhe  parish  In  whfch  it  ia  borh ;  and  tlwi-rfbre  these  AU- 
df^  arettofrmoVtible,  except  ittdt^  the  brov^aions  of 
s*i*t.?drs(at:8  A'»Tict.'«.'lf7."  BdMhefeU'riothintf 
i^'tbat'  aetftion  Which'  atrthorisea 'ihefr  removal.  Tha 
(Atbtiyn  t^tides  tdf^HtyptiWn  bom 'hi  IrMd"— ntn 
tihy  ^erwn'  boVn  of  }rialftt^nt6:  Aid^tlie  person  Aixi«£ 
he  om;  *\Hy  \h  '^ho^'eeCtiM-ihiEn^lftttd"— not  «ne  whff 
htt^  **  tfot  gati^ed  U  aetth^eiA*  in  Ebjfland  f*  dbo,  it 
enacts  th*t  *"8uch  perebn,**  tHW  •  ih,  tfi* '  IriWi  pertonl 
than  be  liable  tti  V6  nimdved' to  In1an4[t;'  an^ft  glVea  tbd 
juBliies  a  distfrtthni  by  the  w6«h  "'if  they  ^  ttT  Part 
tlier;  thechild^A  «OUld  n^tbe  »tiMMoAed,  ahd  th«reford 
(h^re  I^'no'  ^dvrn-  to  -reMt^Ve'them'il^ae^'  that  ^totfL 
?1ie  's^et*ori'appHiis  ottly-tOah  Irirti  peJ^on'Vho  coihei 
into Ehghnid with  ^'fathttyYtoC  bon^  iA'EiigM:"  Sop^ 
p6sii  th^ymndren  haifWined  a;  settfenwntbyhli^rnfr  and 
e^iiie,  tfaey'wOufd'^ot  be  tcmovkble  to  h-elandVitti 
their  fathpr.  If  the  falthW  w*tt  ftuttd;  ttiey  woti^^  b« 
rem^Vabfe  lA^tfi'  hitt  M  phrt  Of  Ills  f&nji)T,  '(»hich  Waa 
thh  gMid  of  the  lleei^  in  lUi  v.  JtrtSMf  pU-towit 
h  AWbl,  Bl'En.'W).'  ri'dW/4'.'^Thdw«W"fiunil3r 
H'bmitO^'iu  thhi  Wen  Bat;  Irt'-hlfl  tibsehcV,  tlief^ 
fcmfriiettlkMetit;  which  fiMttevefbetitafMt  tii' destiny  e£ 
pfe^MlHa-Hicijt  fMtt'  b^lilg  rMBM»yiA«f  th  f^vUdtf.  h  » 
affiVillted't)^  i&ey  #ddl3>b«  to  It^Uthd'ff 

m»''mmmi»^'miiiiitiai^^^  eiMii 
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poor,  and  are  not  xemvnUe.l 

by  the  grouods  of  appeal.   la  Be*  Y.  Grtat  CSactan  (3 


B.  &  A.  410}  it  was  beld,  that  tha  child  of  Irish  paraats 
whoM  fadtar  waa  de«d«  and  whaia  mother  had  married 
again,  waa  removable  to  th%  place  of.  his  birth.  Sap- 
poae  th»  ohUdxen  wera  wnnad  to  Ireland,  and  came 
back  to  Llrerpool,  and  became  chargeable  there,  they 
woald  i^i  be  nmorable  again  to  Ireland.  {CoUrids/e, 
J^^-Suppoia  a  father  and  childreB  removed  under  an 
order,  and  the  father  hit  hia  children  at  Liverpool  I] 
Then  the  child  might  be  removed  to  Ireland  under  the 
order.  [CWirt^fw*  J.^-Siif»poee  the  e hild  go«ft  with  the 
lather,  and  the  tether  sends  oack  the  child  to  liverpool 
by  the  next  pocket  ?]  Then  it  could  not  be  removed 
•gain  to  IreUnd;  beii^  an  £nglish-bom  auluect,  it 
Oould  not  be  sent  out  of  £iiglan4)  exoept  under  the 
express  terms  of  a  ■tetnty  By  sect.  £6  of  stat.  A  Sc  B 
WilL  4,  0. 76^  relief  given  to  too  chi^  makos  the  father 
fliai^Beable;  bat  that  is  for  the  purpoa^  of  obtaining 
from  him  repaymeut  of  tba  expense  of  midntenance.; 
U do«8 aot aiffeot  the  ebaiCMbinty  of  the  t^ildjOr  Its 
■ettlemeat.  (Ay.  r^jSkfiUo4|^^i^»M,  GasterTerm, 
1841,  not  reported*;  Sar  v.  Wahkamstov,  6  Adol.  & 
£11. 801 ;  Coleridge.'J.,  in  72ee  v.  fVntdron*  7  Adol. 
£11.819,  BUy.  Seot.  33  of  atat.  £9  Geo.3.  c  12,  au- 
thorised the  removal  to  Ireland  of  any  person  bom  in 
Inland  who  bod  bsoorae  chargvabLe  "  by  himeelf  or  his 
fiunily."  The  only  difference  between  that  enactment 
and  sect.  2  of  staL.  8  &  0  Vict^e.  HT,  is,  that  the  latter 
■jadividualisea  the  ifiamily.  What  H(^yd,  J*,  said  in 
jBw  v.  Lttds  (4  B.  &  A.  ASQ^  582)  was  unnecessary 
iar  the  decision  of  that  case.  In  Rmi  v.  SwOt  (2  B.  & 
AdoL  7J2)  it  WB8  detaded.  that  at^t.  A0  Oeo.3»  c.  12, 
■avo  no  power  to  xenMrre  «i,haatara  child  bom  in 
finglaad,  viAh  ita  puitber*  M>  Ireland,  on  the  ground 
thatitBMauBdajettiaBMut.  in.  England  by  its  birth. 
&  ,r.  MiU^  aU-tom,  (4  Xdol.  &  ^.  106), 
where  It  was  held  that,  stat.  4  St  6  WiU.4,,,c.76,  was 
inapplicable  to  cases  of  this  description,,  and  that  they 
BtuBt  be  decided  ,11^11  the  words  of  stM.  3  3t  4  WiIL  4, 
c.  40»  s.  2,  th^  p^pei  waSft  at  the  time  of  her  removal, 
living  wi&i  b«r  fathw  m  part. of  Us  family.  In  Beg. 
r.  Prestm  (12  Adel*  &  BU.  m>  U  was  decided,  that  a 
^ild  bum  in  Gn^and  of  Irish  parent^,  who  lutve  ifo 
settlement  in  SnglandiacQuinKl  »  birth  seUlemeutjn 
'£ngland,  to  whiqh  faa  Awl  his.  fj^nily  might  be  removed 
altar  hisettauoipatMUfc-  (jBrtt^^^ifuio  order  of  removal 
ma  0(4  aypoaled  CnuOi^auid  it  be  conclosive-of  the 
«ettlem«iiti,  Tfao'Child.  wh^h  » s  ineioher,of.an  Irish 
^ily  removable  {olKelo&^h^iDot  ita  birth  settlement; 
whan  the  fiithar  hay  rswsA  ta.Aw.-pnmovabl^  the  child 
Oaa  ita  birth  aBttlwaant;.  wjbpbtne  pqwot  of  r^oving 
Hm  firtberissn^n^althaa  tha  phQ^  its  birth  ^tle- 
'Mi»ftt?l  Tha  brrtji  ^tlema^t  of  the  «hUd  is  never 
pBepeii3ed---it  alwaya'4xUt«;.<bnt  the., statute  enact^ 
tlbat  the  cihild*  whioA  is  part,  of  its  fothei's  family,  and 

PehamsaUat  shril.  bft'r|oi9vc4  whether  it  .has  a  settle- 
»  or  not,  or  whetUcr.  it  bos  ,ac(]uired  one  ojr  ^ot 
rk^  Jh-o1s  the  jn»ldea  asttleiaen^  .of'  the  wife  in  ex- 
Mience  dnring  JtaarmigeH  ^In  .^ii'.  Cottingh(fm  (7 
B.dt  a6U)-ft  ip«a-held^lbat  where  the  wPe^  of  an 
Irisfamanaod,  their  . children  had  bfei*  darted  t^y  him, 
tfM^  wen)  rsmovAbUt^  t^.pW  ^f  t^rinai^cn  settle- 


That  poiatis  not  raised  .  manir  notwithstanding  attft      Oao.  K  <•  U;  ^kk 
'  shew^  that  the  nnajdaa  yttwment  of  the  ^ 


•  Htg.  V,  Si,  JBot*^  MMeU'Evtn  T^rai,  April  M. 
n41),  vrv  SD  appcnl.  Kgsi9«t  &  c^tr  tor  the  removal  of  tba 
iSegitlnute  etiildren  of  an  IrtBn'wcimni,  wh6  bad''^ned'flO 
settlement  Id  EngUnd,  io  'the  vUee  of        Utib.  .  ^ '/  " ' 

JDrrtbf,  Ibrtbe'reipdndentf^         '■  '  ■  ■  ..,'..•..1 
'',Cftir*iwi.fcribe*ptteUeht«;- ■    "       ^  '■  " 
''Jmd'  EhnmaiirGiV.fMM,  dHlfMedriM  sMt:«'ftiS 
mu.  4,  &'  fi,  Mk«i«v4MlNSMB<l»4ililsw  m'liatnaxaUm 

twtUnqeot.  tfte  tMHimm  umM  weSbaaaarWkw  tsrsi  1 
y^f ATiwasau.W^toiaww4  ffwww*jJA.ssil|)inailit^ 


goring  .tha  .niarri«ga,«ad  la  miiad  bjds  4«4kV 
daaertion  of  tlM  hnabaad;  ^ndiflw.  MrthifttlwK 
Uie  child  is,  ia  princif^  the  same  as  the  auidiaj^' 
tlemantof  tha  wife.  If  thaftthariMaedtlMcfailte 
at  the  place  of  thcar  biiih  after  this  arte  wm  mr 
firmed,  or  after:  «a  order  iuia«p«slsdfnm,thqr.M^l 
then  be  removable  to  IralaiM  with  tbair  {•thti^  asilir 
stat.8  &  dYicL<vU7;«dLtl|ere  jiiudifewim 
this  respect  between  the  ehildrett  of  ^igliab  aslldii 
paaisnts.  But  the  &ft  of  deaintiqD,wbkhiiitii|in 
this  caB9,  implies  that  the  &thar  has  permsaaitljr 
away.  Further,'itis-aoo9ditii»  prsosdaattalbsi^ 
mo^  of  childf»%.nn^vtiH«  act,  th^t  da&tksr 
sj>ould.^7«  b^eaannti^OiwcL 

CotBainoB, ^.Ti-tTMs.  cape, ass  .been  faUf  tqpti, 
and  rj^tjj  sp,  baeaasa  it.  i»  on«  of  «aBUMsU*j»> 
portanc^iitiiougfi  ix^of  so  nm^diffimiUysi  h«Uli 
supposad.  if  the  words  9^  ^eataiota  ate  4M1  baM 
pt  i  and  I  am  <if  opinifm  tW  the  ralamMtUjafc^- 
solute.  !nie4aeatien;<i|^  srh«f]m  Ifgitimte  cUUnL 
bora  pn  -Ei^law)  of  iciah  ■Mrwt%.««itba  dmlum  m 
gained.  aa^tQeapiant|i|J^l»A  «BS,i«monUe  to  IhW 
nnderUie<vrcajwa*taDBeB«tat«if  ii|tkis«Ht^  IMailb 
this  oas«.  upon  theibotit^ith^.tlia  dese^on^  tUbtbir 
iijiplias  that  tharehaa  bnefi.  >n<  «vtire  ,«puiti|)a^ 
bunself  from  hia-  cluldren.^4ii^a*n  ""^^^iM  *^ 
Qota  mere  tamppnuy  .nqwiratioBi  itsr  such  sD  skmM 
that  hA  might^'&ODd  by  nM9«l^  m>>^ 

Geo.  ^  A. .  12;  deter  minadf,  that  tha  wife  of  ao  umm^ 

J'hob^  P<>.  aatJi^Bmant-  ia  .Enghmd  faigW  if  dwlii 
y  himt  b«mmov«d  ,t»  bar  ma^sn  srtUcBMrt.^ 
h4tTe.thmohildraBanys9Ula4aeotw£qglu^/  am 
&qiMav«!Qr  £ng^  qMuaot  Aw%*  '^^J'd 

doinf)|nsa;tha  knm."iif^M^9ini  a. wtjnsiiin,,  >>■ 
cause  t)^  <^iidha4  it  ovi^,f>TTAa&fiHMSrW-*f^ 
it  ia  Shawn.  tbMlh^Athar  OB  »0W#»i 
the  child  foUvf*.  iho.mtilf>mmVf4  t^'A**^^ 
parents,, l^YA  »o  ««Ul«K>«0^  tr  ifimi  ^•'f^ ' 
sattlaiMn^iCMn^tbii  aewrtwad,  thso  tl»  bf^" 
mcoti  of  tk*j(*iUa»n,,  svbiofa,  aAwVB  p*i«W«** 
.I  daMfe*av.*eitiW8^b»kf*i»J«it?,eff«*S  a^jW 
hava  A  birth  89tMe»«i4»  mpa*)  lathm  mvvt  ■* 

independenUy  .oC,tba,.al**irte„ijTh«B  *l^*iS 
giiFBAotha,i)lutim».A|po««ir  «|  wMwv 
to  Iwlandii  - ,  .It  ift  -noiiumira*!*.  M»e  w^f^.f "2f 
imparfcowiw  tb»|^  Aha.maotwantihMlf  """fj 

4laai;..WJ«'«M»^'«VAB'Mi«ii.^{1|» 
tbs.^pd  m>timi!oS  ^-fc^'WA-W"* 
obtain  aairtWw'ithtfraw.jttalM^W  fiJWW  *^ 
case  of;.the<p«iaDBfi.  tbar^a  deiionbc4>  »W  "™?;*Jg 

sadbt  pwaoiBSiehaU  be  wrooTfAl  -ft  ^SV^"*  "'^S 
the  -werda  $f%  U>^.\tkm.ititUi3s^mii>*^^ 
we  rend  oor^d  ;m«  fao«  *e  m  ««nj  «* 
nunt. into  -effaal^  tber^, mart  "•JT 
omed.  Thft,Fardai^(MtTp!«o%".w.wt*^ 
•eribiog- the,  made  *f  mi»mmi'^^^*^^!SM 
SOB  bomin  Iratan^  oit.$potoa7,Lrtf*><«^*KX 
he  a  I  smgwpy  int,  jsawojitiwyt  iasiiftipM<c^*P'**X 

i«aa<tM>awv%j«|M(Pi««Mil  J**ww»Tr!ifI--lSl 

itiU4heft«inshv^«B  •«^'*»*"'"^?ilL2 

.Xhat4isp4aBaip€  tb?-«Me4  ■illlM.PpP"^*;*^'^ 
.nwdfr  aaHo.tfie  .firtW  SSSif^ 
.p«(lri!««i«,sjfter  tfw**w^#«i»^'*'^^ 
(thong^itVAot  WttilMiisnilo^Bsspisi**'.^*'^ 


•  LordDcns>sn,C.Jv  wmi^fntMi^'' 


Digitized  by  Google 


tHE  Jti  R  I  IST. 


1103 


tenned  part  of  h'n  famny,  and  were  iimroaiiclpated,  I 
«o  not  see  why  (hey  mijfht  not  still  b*  removed.  All 
ttal  is  done  by  the  present  order  ts  by  virtue  of  the 
birth  Sttttlenwnt,  whfch  they  hare.  In  the  ease  rop- 
poaed,  I  should  etlll  look  to  the  WortJa  of  the  statnte: 
Ba  place  of  settlentCTit  i»  fcund,  but  the  removal  of 
pWfsona  who  have  none  to  the  place  where  they  will 
none ;  and  when  there,  they  will  not  be  leea  »- 
tterable  than  they  wottld  have  been  before  thb  order  of 
nnoval  was  made.  That,  howeter,  la  not  the  matter 
IMJ*  in  decision. 

"WiamvAK,  J  — I  ahi  enfliely  of  the  Mrtne  opinion, 
unleas  these  children  tan  be  removed  to  Ireland  under 
fte  Iriifh  Vagrant  Act,  they  cannot  be  remoted  at  all. 
Upon  the  fiurts,  as  adiriitted,  it  nnirt  be  taken  that  the 
&ther  has  deserted  them,  and  that  they  have  no  other 
aettlement  bu(  that  which  they  have  prima  facie,  viz. 
ttat^of  their  birth.  It  i»  said,  that,  by  the  operation 
«f  the  statute,  the  ordinary  role  is  Mspended  as  to  per- 
•DBs  who  have  no  other  than  a  birth  settlement.  I 
oonbt  whether  the  tertnsof  rtat.  8  ft  8  Vict.  e.  117, 
■pplv  to  these  children ;  and  if  not,  according  to  se- 
jwa!  canM,  they  nmy  be  Temoved  to  the  place  of  their 
Wth,  The  eases  in  enmort  ef  the  general  proposition 
ttvR&i  V.  ffenattt  B.  Be  Adol.71«)  and/?r^.  v.  Prel- 
um, (12  Ado!,  ft  EI1.8B2).  Hie  buertion.then,  fe,how 
far  atat.  «  &  9  Vict;  c.  tlT,  supersedes  the  oriinaiy 
rale  whteh  «-ould  of herwlse  obtain  with  respect  to  set- 
vement.  Now,  the  it^Vate  apptiea directly  only  to  the 
faher.  and  the  children  are  removed  nnder  it  incident- 
«ly  onlr,  as  part  of  hie  family ;  and  if  the  father  Is  not 
%  ^  '^^  ■  •^tt'at'on  to  be  restoved,  and  so 

^e  cliildkwi  eanndtbe  removed  as  part  of  'his  ftmllV, 
tte  statute  does  not  take  effect,  and  the  children  are  not 
%wiowable  to  Ireland.  It  has  beeb  suggested  as  a  dHfi- 
■ml^,  that  tlie  fathermay  come  back  fais  ehiidren 
m  a  oftndltloo  to  be  remwved,  and  that  the  children 
«Mi4  then,  fcrm  wt  of  hie  fcnrilj:  bnd  be  iwnovaMe 
WCh  htm ;  but  that'  dffllculty  has  alreaffy  nndeTgone 
'«nalderAtion,  and  hasbeett  solved  !ii  Mtm  ir.  CbtUiigham, 
OB.&O.  ei6,9I«},  IffheehiMrenWparl^ftaK 
fttter's  family,  and  proceedings  are  taken  under  etat. 
8  ft  9  Vict.  c.  nr,  Ifie  remofsrbf  the  children  te  the 
Waco  of  tfaeir  Urth  setdeAieiit' would  be  superseded; 
bet,  nnt.il  they  eonw  Mrtthin  the  operatioa  of^ that  st»- 
We,  they  are  reinov^bliJ  to  (he  pkce  <rf  their  Hrth  set- 
Utoent,  according  to  the  ^rdfnety  tutt.  -  , 
'"  Erie,  J.— I  conettr  ra  tfre  dpftifon  which  bab  been 
'♦i^resaed.  The  childwn'are  not  Tiable  to  be  Nnieved 
wtbe  pladftof  their  birth  srttleiiieit  so  lorig  tathfcy 
;^Inue  part  of  t^ieif  ftthert  family.  When  tbkt  eon- 
^«tto»  is  pertoaBently  flie^rtroyw^  tlfepe  hrisM  afto^er  lo 
mort  to  tlie  place  df  thei^  birth  settlement.  iTIieie'b 
^contingent  birth  sMtlefnettt  hi- the  ehflMrai  ef  ItKh 
.Jjwnta.  The  nuestion,  then.  Is;  whefheii  th*  deaertlon 
•r  them  by  their  father  eonrtUntee  soeh  *  pertiianent 
»>p*ratioh,  o*  eilspeoeiOb  of  their  cotineicton  wHb  the 
DtttA  of  the  favnily,  a*to  au^ortse  thetrrsfflovel  to  the 
Usee  of  their  birtb  settlMnent.  rtha»k  thafdesewion 
■Jlo  be  takeh  as  an  absence  hi  its  nator^  Wrmanent, 
il™*'  reasbnable  pt^epec^  ofa  wturn; '  The  mat- 
'JW"whK;h  has  Heeii  prttseff  npob  M  as  -i  ^mco\if  in 
••Way  of  so  deeldifeig  is.  tfchfthirfitthei'  mightrretom 
WMtehlldKii  anerafewnwBthir  albsetaee, 'ind  that  it 
■vnld  be  fncoiivehltmrttuitib  ehat^^hejtfould  best- 
<|Bmedfl«m  thfim,  by  itentftoIt^elanA  wftHo^etheM; 
;»J»hat  tuoh  indsifrteleneiB  woitM  eHse.  befcttlnethe 
^*Mif  of  rtin«val,  iniA|lpeiUed-fttMn/#obM  WtOAclitsive 
^Mi  wnlemeni  by  aMmiiwle&nn^  9kt  ibi 
jgwhttthat  8t^Bien«,a«d«Meh  Iaffopt^1it,'tlMicthete 
•jTOld  be  no  objectlew  tift  itaftrhw,  bt  ifridefatfe,  what 
2«  adnti!«on  *M  on  the  nenMl  of  ^'dhftdtvA,  and 
^Mtlt  uaounted  onlyto  M  lOdhAM  df'tfc'fltntttigeAb 

MiMwiueut^— ^tiily  ttbtritlt,  ■        -  ■-  ■  ■  - 

■*t  .......   ■■.       ..1         g  ^  ,|l  :'i  -r.r.n  ntl  fn,.  1  • 


BAIL  COtJRT.— HiLiBfT  Tkbm. 
SrEVBtrsoif  v.  SncKUt.— iTon.  27  and  30. 
Prvhibaim—Vottnty  Ojarf— 9  Sf  10  Via.  e.  9S,  i,  68. 
1/  the  QueHion  of  7%th  to  a»  O^et  it  lut  raued  m  tha 
hearing  of  a  Pfaita,  flttf  tAe  Partly  ^  ^ 

am>ointed^  the  Govft  wiB  mat  e^Urwardt  grmt  a  Wm 
Of  Prohibition. 
Qtt^re,  if  the  Ofiee  of  ^tamfner  cf  Weightt  and  Mea- 
sures u  a  lyanehise.  within  the  meaning  of  the  68M 
Section  of  the  9  S;  10  Vkl.  c.96? 
This  was  a  mle  calling  upon  the  jadge  of  the  conn^ 
court  of  Cftmbridge  to  shew  cause  why  he  should  not 
be  restrained  from  fbrther  proceeding  in  this  plaint. 
It  appeared  that  a  plaint  Iras  levied  against  the  defend- 
ant, who  was  the  examiner  ef  weights  and  measore^ 
appointed  nnder  the  statute,  over  the  district  in  which 
the  defendant  resided,  for  enCetfng  the  house  of  the 
plaintiCT  without  a  warrant,  and  Beijing  certain  weights 
and  measures.  The  rule  was  obtahied  on  the  ground, 
that  the  ofllce  of  examiner  of  weights  and  measures 
was  a  "franchise,"  within  the  meaning  of  the  58th 
section  of  the  9  &  10  Viet,  c.  9S,  and  therefore  the 
^udge  had  no  jurisdiction.  FVom  the  afEdavIts,  how^ 
ever,  it  did  not  appear  that  the  question  of  title  to  the 
office  ever  came  in  question,  the  only  issue  being,  whe- 
ther or  not  the  defendant  waa  ;fuMtfled  in  making  the 
seizure  without  a  wazrut.  At  Htu  trial  the  plalntUF 
had  a  verdict. 

WUdman  shewed'  eftnse.— The  questions  here  ar«L 
fint,  whether  the  office  of  examiner  of  weights  aAa 
measures  is  an  office  within  the  meaning  of  the  0  & 
10  Viet.  c.  9S,  9.  58 ;  secondly,  as  to  the  validity  of  tiie 
appointment  of  examiner,  and  hia  right  to  enter  with- 
out an  express  authority.  It  i»  searcely  necessary  4o 
trouble  the  Court  with  anv  authorities,  that  the  offiee 
of  examiner  of  wdghts  ana  measures  is  not  a  fVanchiae. 
According  to  the  d«flnttion  by  Hadcst<»w,  it  roost  be 
a  grant  mnn  the  Crown,  or  prescription,  which  pn»- 
supposes  a  grant.  (2  Chit.  Bl.  Corn.S?).  This  is  not 
a  grant  from  the  Crown,  nor  cTaimed  by  prescription, 
but  an  office  conferred  by  act  of  Parliament.  The  D8^ 
section  of  the9  &  10  V^ct^ eieft,  stfys,  "  The  judg^ebtU 
not  have  <;ognIiatnce'  wfeeite  life  fltle  to  any  corpdliUil<fr 
incorporeal  neredlbi^.^iif^'  or  to  anr  toll,  fair,  merkH, 
or  franchise,,  shall  be 'ftl  question.'*^  The  word  "fran- 
chise,** on  a  pt^nr  Oo^struction,  should  be  read  as 
l^plylj)^  fd  tdll^  Rdn,' or  markets.  Secondly,  with 
Tepard  to  the  sppoTntment,  the  validity  of  the  appoint- 
ment was  not  in  question  before  tlie  judge  of  the  county 
court;  the  only  qu^ti^n  there  was,  wheflier  the  exa- 
miner bad  a  rf^ht'fo  enter  to  search  for  wt  ights  with- 
out a  wairant,  which  it  was  contended  Mas  m  cessnry, 
under  the  .'i  !k  f>  Will.  4.  c.  R3,  ss.  28  and  45.  Hutchins 


no  warrant 

siiector  of  Wfq^l  

tlie  mcaniiii^pfihFi 
!)  &  10  Vict,  c  03.  rUp^ 


^—..uv..     .....  ...  .  .    ....  ^.   ..l^,    .... 

V.  Rfcs  and  A  nother  (9  Mee.  &  W.  747}  decided  tliat  the 
inspe  ctor  iiii;;ht,  hy  virtue  of  his  ^neral  appointmeql, 
enter  at  all  reasonable  times  tO  Make  anarch,  and  tfalb 

 .      ^--"^^-^ftiffH^jfattlrialar  taiHtf:^'-- 

th^-iri^lff^The' offiee  t^%- 
ie***Hl«red}tamcni,  witbin 
iirai^  68th  eteetton  of  the 

  „  B  qtaeWton  he  cited  Dart^ 

V.  Reg.  (12  CI.  &  Fin.  d20yand  A^.  t.  Booth^  (ante, 
p.  f»)  ]  Then  a.i  to  the  appointment,  the  judf;e  took 
tiinetb.oonsider  the  point,  and  then  tield  that  tlie5ft6 
AVin.'4,  c.  (W,  virtually-  repealed  the  previous  statutes. 
IIow  can  it  he  then  said,  by  the  opposite  side,  that  the 
validity  of  the  appointment  of  inspector  was  not  be- 
fore the  jiidfje  of  the  county  court?  That  statute  can- 
not, by  possibility,  be  said  to  have  repealed  the  37 
Geo,  M34  \  ^.roferenoe  tp  tha  4Qtli  section  of  the 
fi  &  aWJlI;  ^;  e.  OS^sufBcivntiappflmiA  shew  that  tbe 
JKt^sofsras  regBrdathe«p|^tfnMfllt|tf,,an  USiwiB»j|r 
tbe  powers  of  jurtfcw«»li  iifcWMiHih  tke,iuBa^ 

offioCT*  appBHRM'nfllfl^'ttlS't 
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to  diflohaig*  tbe  4«tiaH.«a  wpiUt«i  iiiul«r  the  6  &6 

Oa  a  salwvqtiMit  diV  (Jan.  30)  jw%BieBt  mtide- 

livered  by 

£rlb,  J.»  as  follows;-- On  a  motion  for*  rule  aka<>» 
]t|t«  for  a  prohibUioA  to  the  oouaty  oeart«  it  appea»dy 
that,  in  treapui  for  entering  ahoiise  and  taking  yrMghU, 
a  juctification  wm  set  sttdflr  tbe  fowen  odnfenred 
on  examinm  wpoiiMed  nndee  llie  87  Geo*  9,  c  143^ 
and  was  uiswered  ob  tbe  gnnilid.titat  the  examiner  had 
no  warrant  from  a  nugiatratev  wbioh  was  «aid  to  be 
made  aeoessary  under  tlie  6  &  G  WiU.  i.  c,  63,  as.  28 
and  45.  Tbe  judgment  turoedon  this  point,  and  was 
for  the  platDtiff.  It  is  clear,  that  prohibition  should 
not  be  granted  for  a  wippoeed  ^rror  la  the  judgmeivt, 
and  that  the  ground,  far  jmhibitioni  en  account  of  the 
court  not  having  cognisance  of  the  matter,  ought  to 
exist  as  much  wliere  the  question  is  raised  for  adjudir 
cation,  as  where  the  decision  has  boan  given.  Aocord- 
Ingly  it  was  contended,  £r«t,  that  the  appointment  of 
examiner  was  an  office,  or  fraaebSse,  or  incorporeal  iie-< 
xeditunenty  and  that  the  title  thereto  was  pai-tly  In 
^estion  where  the  limitatloQ  of  the  pewers  confured 
iVBi.the  matterfer  decision.  Znpvittga decision  on  this 
case,  it  is  not  necessary  to  advert  to  the  first  of  these 
points,  because  it  appeals  to  me,  th&t  the  title  to  the 
wpoiutment  «f  examiner  was  not,  in  question ;  the 
defendant  waa  taken  through«Hit  to  be  duly  appointed. 
The  TaliditT  of  the  appointment  is  distinct  from  th« 
extent  of  the  powers  conierred.  The  question  for  sdr 
judication  Delated  solely  to  that  extend  and  depended 
upon  the  construction  of  the  rtatotes  ivfvred  to. 
Xae  ftU«^  ground  of  prohibttiia  therefore  foils,  and 
the  rule  u  diachaiged,  without  coflt8,—iZH/«i{tKAaiy«(j 

-COUm  OF  COMMON  H.1SAS.— Mn:B.  Tsaii. 
'Wbstropp  and  OtheriV.SoiANOv*'— JVbe.  7. 

Principal  and  Apm»—Coiartt€$  «f  I/ukauti^-^-Sale  <tf 
forged  CerHJUaUi  of  Skmra—RiQUa  of  Purchattri 
tiMvtf-^AntvUoiu  <(ftha  StoA&ekMuu^Pleaiinn. 

The  jO^ftndant  emphytd  (kt  Plaintifii,  who  were  Stpck- 
Iroktrg^  toeell  fir  km,  eertam  efto^  Scr^  (krtifi-- 
cat€8y  purporHnff  to  be  th«  Scrip  ikHificatn  of  Shares 
in  a  certain  Railway  Oompatgf ;  mid  tke  Certi/teaie»y 
leing  deUsered  to  the  Plai^t^* for  thot  Ptiifosr,  were 
mcordimglg  told  by  eicm,  at  ae  D^eikdamt  ordered, 
md  Me  Pa rcAaw-mon^,  lite  the  Commission,  weu  paid 
$0  him  by  the  PUuntigt.  After  the  StUe^  the  Ceni^ 
oates  were,  with  aeaeral  of&ers,  found  to  be  Porffenea, 
and  a  Retol^tio».  wot  then  tome  to  J^a  CkmmiUee^^ 
the  Stoei  ExehapgA,  that  file  Moldtrt  ^  Share*  ift  tueh 
Sailwyt  Cempaigf  fnmd  to  U^mtous  tioidd  teiea 
£^ht  to  demand  of  the  S^ort  thortitf  genuine  Short* 
in  JSKchangef  or  to  iaoe  lOi,  Premitm  per  Share  u»til 
genuine  Snare*  were  dolieered.  Both  tke  PtainHft 
^md  ik»  Defendant  had  (tOed  bond  fide,  and  in  tba 
Belief  that  the  Certifieatet  utere  gettuiae.  TJte  PUun- 
tiff*  were  calUd  vpo»  by  tAe  Purchasers  to  rtfimd  li* 
Purthate-moH^f  and  to  indmm^fy  them  from  Lots; 
and,  the  DefmdcuU  nfusing  to  instruct  the  Plamt^s 
in  the  Matter  <ff  iitol  Imdemnityf  the  Plaintiffit  peud 
such  Parchater*  Compmiatum  on  the  Priueiple  laid 
down  in  the  <^ode-mentioned  Resolution^  and  thm  sought 
to  reeever  the  tarn*  from  the  D^endaM  in  an  Attian, 
sn  which  they  deetared^  in  a  ^ieaal  County  vpait  a 
Promise  that  the  Scrip  Oft  ' 

■  vioo  m  fAe  eotmea  €mn* 
.tiat^thei  Proa^  to.  be 

■  was  a.Promie  qf  JMei 
tie  Otrtijkate*  werege^imo. 

atto,  thatt  tkt.Plakit^*  heiaff  ompk^ed  to  teU 
iOmOt  ScKip  QMificatm,  »^  uurp  ntitied  to  reed^ 


were  penmne^  and 
for.  Mongf  paid:~-Beldt 
"  ffoei  tkk  above  /Wtir 
and.Mt  a  Premise  that 


tie  Ammmt  -of  tho  Purdkatfmon^,  b*t  m  wmt,m 
the  Jii^hiof  a  PwrduMT  oa  smd^aSoia  Mi;4lh. 
Modunt  of  the.Sale,  U  ham  batk  \it  Psfrfsei  mm 
hat  not  to  ask  for  geesaene  Serif  GerfygMtt*;  oSt. 
therefore,  thai  no  «W>r«  tktmemtltPardeUHmfi^w^ 
Meottari^ paid  byihe  Plmsmli^t  it  net  ^feerimam 
the  abope  ^m^vtitm  of  (kg  CommUtrntf  tkeSud  Em 
ohgtipe.wat-bimdit^  en  the  Pinmtifi.  . 
A«mmp»t.r^Xhafinteo«Btof  thededantiaaMi^ 
that  tbe  pJaintifia  carried  on  the  busieoi  of 
bcolte'ta,  ai»drtiitit»ia  eonaideaatidn  that  the  fUstil^ 
as  such  broltervftt  tbe  request  of  tbe  drfHitot,««di, 
for  ««tain  reaeonahlc  iw4£u^  -&c.,8eil  for  ihs  dfMr. 
ant,  aad  .ou  bis  accoiuit,  certain,  to  wit,  5000  wt^  w 
certi&4tites  for  shares,  piu^rting  to  be.SBtiporvrttft-' 
cates  tor^sharrs  in  a  certain  xompitny,  lo  tbi 
Buckinghainshiire,  Oxford,,  end  Blet^;  Joei^ 
Rail  way]  (Icyjipiuiy.  at  the  best  mar'ket  pri£«tsb«lb(B 
obtained  for  tlie  same,  the  defendant  then  prDiniaF<)  U» 
pl&lntifisy  OM  eueh  luuk^ra .  as  aforewid,  tW  tbt  wit 
scrip  or  certificates  $ot  shares  tme  gemine  nip  « 
curti&catw  for  4bww8  in  that  company,  end  ianci  W 
thein*  the  said  compaoy.    Thr  count  thai  ttensL 
tbat  Uie  plaintifrsxeteived  from  the  defcadsnltbswl 
scrip, '  and,  as  brokenu  Jifleewuids  soU  tb  M 
genuine  9urjp  in  die  sua  company,  lbt49S/.10K.li^«l 
which  money  thft  plaintif&tn*n  paid  ever  ledit  Mil* 
aqt.  Bi-each,  that  the  siod  acrip  or  ccrtiftctki  dribM 
were  not  genui,ne  scrip  orcertificateaforabsmiutfaf  tiid 
conweny,  and  isseed^y  tJie said  rul way  com^viH 
on  tne  OMitmry,  were  forged  aerlp  or  ctrtt&nM  lot 
sliare8,ai)d  of  noiiseor  value  whatever  to  the  pinhsaa. 
ofthesame.  Th«(oounl thenavenedititstthspsrelusta 
called  on  the.plaiDtiff<Bs  such  biflaten,Kcatdiiigl» 
the  jaw  and  u soHe  in  Ihwl  behalf,  to  rt^j  t»  tken  At 
said  sum  of  ^l.  in*.  6rf^  tegethor  witb  tnU"*" 
m«ge^  whicJi  they  cbiimed  from  the  pUiflitl^ 
the  punhaews  bad  lost,  oud.  w6uld  hati  pst^ «  a* 
riue^uf  the  muket  prioeof  RHmine  'f^'^ 
company    aod  that,  the  plainftiffB  wm  famsM 
obliged  to^pay  the  same  to  tne  puTClfasih^  bf  nsim« 
the  s^id  sorl^p  tmmiog  eii^  falte  and  sparipai,:ai»tw 
to  the  liiw-,aiid  Uwige  in  tliat  behalf.  Them 
the  common  (naney  cttsnta  fi»  money 
of  tlie  defendant,  end  for  maney  teceiwd  hy  w  *• 
fendant  to  the  lufi  ofithe  pWiitiffs.  Tin  ««idij 
pleadied,- inter  ,  alia,  non  aesmnp^  to  tbe  fiwt  eoom 
and  to  .the  money  Counts,  a  pajnmnt  into  wwt* 
402/.  J  to.,  firf.   Tiw  .pleiutife  IrepJied,  tlwt  th«?  w 
susluned, damages  to  a  greater  amount  tbaii 

so  paid4lrto  court;  *nd,  lasuR  having  bien  V^YZ^ 
cauw  was.  tried,  before  Wilde,  CJ^  ot  tk»l*o*« 

Sittings  after  Hilary  Term,  ia47v  wh«» »  "™'*J2 
enterMt  for  tbe  plaintitii  for  tfae  msm  ed  WWt,  aBbJw 
to  the  otHJiioB  «  the  Conrt  upon  (heAHewii* 
The  plMntiffii  «n  stock  and  diare  biuksft  ud  m«- 
bera  of  the  Stock  Bxehnnge  in  London.  Thi  defaij- 
ant  is  a  bill  discounter  in  london— 'be  «  not  s  w"™" 
of  the  Stock  Exchange.   On  the  9tb  Mneh,  \m,t 
person  applied  to  the. defendant,  Teqwstijv 
inake.on  advanoe  rf  moniyv  ■ 
the  security  of  certain  iiistraiBinbi,  P''W'^'"'V| 
certiiicates  of  certain,  shares  issued  by  tbe 
hamabire,  Oxford,  and  Bfctehley  Junctioa  K-l^ 
Company^and  which  weire  in  the  fom  est  ""'•jT 
end  of  the  osie,  each  wrrtficato  purportiiw  t^i*"*^ 
fifty  sharea.   On  the  lOth  March  Ae  d«frDd«»  »» 
one  of  :  the  uBtrwrnefits,  which  wm  oft»^*t  imJJI 
riiy  for  the  >ad«ttice»  ta.the  blahrtifi'  *?^"^]r 
quiw4»fMi%Mellwdiva»afthBphiBtiB^»^th«^ 
mwtt  waageod, :and-  Me.  Mdlfaadsioid.it  wui^^JS- 
to«arisfy.the'defemlantv  ba  woija  g»  "J? 
and  iiittriii^i  if  U  rtas  geaA.  B*  did  «^ 
and  said  U  uras  good,  or, 
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eimf  the  inlbrsuitioH,  on  th«  snuAjdAy  made  the 
Tai|ftiBed'adv^Mt6,tipoii.tbe  svmrfty  the  8«M  ker^- 
c«l)M,  Imn^  th«  Ame  as  tha9B«[>t<l  by  ih«phuAtt4b  %r 
ibb  deftndant,  aii  hei^ftaF  iMotionM]^'  On'  thv  27th 
HaMh,  lS4^th«  difendantWnplc^edtheflAfntHfito 
mU  for  htm  the  ten  eeriificates'  upon  which  the  defwid- 
aat  had  mode  tiie  admoe  moB^  undibr  Un  ei^- 
cmnstunces  before  mn^aAcd^  and  the  diffeadant  d^- 
T#Mdi.the  certificitt»8  to  the  plaintHlfs  fdr  that  pui^KMe. 
T^'^intiffB  nid'tfae  tan  wrtificatM,  aoraidiiiig-4«  the 
dvAadaoifs  otdets,'&iid  paid'  turn  the  UdaMe  «f  the 
pzMMde  of  the  bbIm4  After  dediiolliig  the'commfsBlon 
payable  In  reqwot  of .  tbft'  ealef^  the  groii  preeeeds 
wre  .  '  ;  v  ,  ■<.  •,  ,  ^E4»J  W  '0 
Cdrnmhaion- dednded •  .4'-  :w-<.«      .'  Iffl'S'O 


litt.prwiieHs  paid  hy  ilM.plaBBttA'  to  tiiB 

"defendant  »       <       ;       >  ''    «  - 


«fi471  17  6 


Tbe-caas  then  stated  tolchomtheoertlfleateewert  sold, 
jmrt  being-  sold  to  mcmben  ef  the  Stock  Bk^h&ngv,  nnd 
the  Best  to  a  perapn  who  was  not  a  member,  A^Xir  the 
sftlea,  saspieion  awse  in  the  sh^M^  market  that  forged 
cevt^oatea^  purporting  to  refer  toshareA  ibbI)^  by  the 
faafoce-aientiened  flomprnv,  wete  i  in  elrevlaiion,  and 
tfcat  atopii^n  was  ft>llDWC|4  by  an  exhibition  at  the 
tMoBtti  tbib  company  of  nwrnereug  eertiflcatleev  and  the 
tes:  certificates  sold  by  the  plmntHft,  ntf  above  ^ted, 
■faiang  'mai^  c4htrt,  «<ere  found  to  be  Ax^gcm'ee.  In 
efnaeqoeoee  of-tJie'  diicoTery  df '  tiie  forgeriee*  a  ctm- 
miUee  was  nppointed  fay  the  snhMriberg  of  the  Stock 
S^mnge  to  deliberate  and  determine  what  'Was- proper 
t»ibe  done  among  the  parties' whd  had  h»3  tranEBctiink 
and  deakinffs  un  that  establishffledt  relating  to  imh 

feitted  osrtifioate^  and  that  Oommtttse  adopted  and   ,  o  »  —    -j  — 

iMBbliahed  the  following  resohition  on  tire  bab)eot:-^  iTuIes  of  the  Stock  Exdnnfe-to  pay  this  money  to 
*^<TlBait  the  holders  of  ahaM  of  the  Ba<^kthgl)iVimtbire  i  the  pon^asers'  «f  the  aeiw,  ^  ■  ef]^^led  'to  vecover  it 
Baiimy  Coe^any  which'  have,  be^rt  declsnNf  byithe  I  from  tlje  defendant,  on  the  principle  that  an  agent 


fenc&nl  has  paid  the  4aqi  of  49C/.  fid.  into  court. 
The  Court  is  to  adopt  snch  inferencee  of  faet  from  the 
statenMMt  of  the  eape  a*  itviay  thtnk  a  jury  ought  Or 
might  properly  have  drawn.  The  gnestion  for  the 
opfntMi  'of  the  Ovui  is»  whether  tne  plaifttiffe  are 
entitled  lorecorsrag^ut  the  defendut  any,  and  if  any 
whatrBinn^ef  money eaceedbig  the  amount  pmd  into 
court.-  If  the  Omrt  shall  ha  of  o^o»  that  the  plain- 
tifft  are  entitled  to  Tccorery  then  a  verdict  ie  to  be 
entered  for  the  pUMfflbfcr  eueh  eamj  on  MMh  eonnto 
and  tta  vath  imaiB  a»  tbe  -Gouii  ahill  dinct.  If  tiie 
G6urt  shall  think  tVe  pblnti  A  ave  not  entitled  to  le^ 
cover  hny  mm  b^ond  tbeainHUit  paid  into  court,  ifaen 
a  noMttit  to  be  eiitared. 

Ifytt^ngf  for  the  plslntilRb^Ttte  defbndant  employect 
the  plaintiffs,  as  eharehriiken,  to  sMl  the  sorip,  which 
ttitn^  oat  afterwards  not  to  be  the  scrip  of  the  com- 
patiy;  and'  the  pblbtlffif  ht  conseqMhee  suBtained  A 
fo^  in  having  to  make  oMnpeneation  to  the  parties  to 
whoM  they  sold  the  MiAPf  In  ^betHenee  to  the  order  of 
the  defendant.  The^antiflserre,  it  is  tubmitted,  en- 
titled to  be  iieimbursed  such  loss.  The  at»  resolrea  it- 
BOlf  Into  one  of  prinotpol  and  ageirt,  and  the  law  appll- 
cable  tttit  is^s  kid  dawnlnStory  dn  Agency,(8.  S^): 
— >*If  an  i^cnt  bai^'  wlHiMt  hie  em  default,  inenned 
loMesOr  damages  inttaevotne^tf  tmaaotiffigthebn- 
sineBB  of  liis  wenqr,  or  in  ftUwwfaq^the  {fistiiuotions  iaf 
his  prhMfpal,  M  will  be  «attti«4'to  fall  eempensation 
therefor.*'  In  Brktain  V;  ZW,  (I4Mee.  & W.  762), 
Sri  auetiotieer,  who  paid  the  dtities  on  a  sale  of  laoda  by 
au<ftloni  (wWre  the  laiids  were  bought  In  at  the  sale, 
and  tiw  Commiaftloners  of'  Excise  i«nned  to  remit  the 
dvtles),  Was  held  mtltltfd  to  ncdver  back  the  Mnoatrt; 
fhm  hts  entpleyer,  4tt  ati  action  fo*^ money  paid.  So 
here,  the  plaintiffs,  being  brokers,  and  foretd  by  the 


cDwjtaoy  Ut  be  spuriousshalt  have  the  iHght  t«>deiHrand 
of 'the  sailers  tiiereef  genaiyie  ahatfBs  inerchaOM,  dr, 
tfDtii  SBch  tm  be  riromnedj  td  pay  for^e  samb  M4he 
ntotof  fl/V]3si  per  ^ir^  (10$,  premitin),  soioh  aimouiii 
to-be  retained  until  genaine  shnne  a>»-deH«<sr«4.**'  'By 
thfltnjf^lationaqnd'pTaotKd  efthe  Stook'Exehtfnge,  all 
bvdkem;  althoagh  thsy.^mayi  in' ihct,' be  dealing  for 
ptpiabipala,  are.  dewficd^lo  be 'pHncipalsf'and  liable  as 
noabi  and  arc'  teqiiitDd  >  feetiaaswer  uM^responsihilHies 
I9iey  seincui^  under  pain  of  .expalsioti;  The  iiileA  and 
ihaoluttons  of  the  Stock  Extchat^-prof^ss  tb  hpply  only 
to  <meroitefeB  of  the  estabKshmenI,  fmd'^to  tmrfsactions 
taking  place  within:  eubh-  establishment:  Aft^f  the 
disihmsy  «f  the  foi^erles  the  ^funt^ffb  were  tailed  upon 
hj  the  lespeotiive  purbha&ere  to;  nfvhd '  the'  *put«)nMW' 
i»mchr,  and  to  mdenBify'  them  fibm  Iqsss  whei^etfpM 
tbe  idAintiOa  tailed  Upon,  the  defendant,  aa  thelr  pi4n<' ' 
ciBUt.fov.ifistiiuttonB  anft  indonMiitV'.  "Th«  ease  tbenf 
Mt  oat  the  llettBeafiroifa  the  nlaintifiii  t^ih^  diffeddant, 
aaUng  for  the  indflmnityt-  'iThe  >defendafft  Wuwd  to 

S'  vp  <ibd  plain ttSs  any  Isstnictieiiiy  or  InHemnHV  f  ttnA 
0  pUintiflEi,  efterwapls  yieldihg  to  the  dettlttmb  vnade ; 
open  tbam  by  the  nspeetLre  pnschABereiof  'bech'forged' 
oa^iAcatesi  p^id  ccartdtt'smns' of  money,  by  wihr  of 
di^age  Ot  ODfflpensdtiee*  to  such  re^>ectir&  pordlMeffi, 
si(eb  .payments  being  oidcUUted  and '  adjnlited-  eii'  the 
{Mncip^Flaid  down  in  ihe  reaoiutiob  df  the  StOOk  EX'-' 
ohaoge  eommittee^ :an4  which  payriients  anoubttid 'in' 
tbe  whole  to  tbe  sum  of  ISOO/. '  IfisfoiM  taken  aa^  itn- 
douhted&et,  that  botivtheplaiotlffs  aodtbe  del^rfdaut' 
aoMd:  tbrqnsh»utt  up  to  the  dime  of  the  VorgeHea  being 
di0»f«redi,Obyibqmrt>^ittiB'oikedf  the'6onMahnf'loiW 
a$0t  the  sales. in  the heBaf  thlft  tM  aeiUttjatwi^en^S 
t#.jtTCn  gsmuM-aiBllhhlvoaritiflealaa^fdtilyiMttlJhy 
til»iee«paily<«eBtilDited>iM  tkcoi* -'Th*iftff|jarle«iwdM' 


i0i!w^'«stMhttd.<aS'/tO'4)Mlts.im  Aiqdcla^hbd;^^     joffien  ^.^  If'tUttniJ^' AMRle  ■IbW-OMi.n^ 


is  to  be  indemnified  by  liis  ptrUcipal  for  money  whidi 
be  hae  paid  vnddr  "coflftpalsion  wheih  acting  in 
cowse  or  sVich  employ.  Soek  a^  hidemnity  it  to  he 
infeired  la  this  case  towas  ittferred  in  B4*t»  r.  Prettv, 
(9  Adol.  «c  Ell.«7>:  tker^  the'  defeikl«ta«;w4M  hod  so» 
goods,  and  sent  -tbeia  to  the  plahitrff  to  be  detlrered 
to  the  purchaser,  afUrwards  ooo^tsrma&ded  bis  order, 
and  dheeted  the  pliuistiifF'Bot'to  dclivW  a  portion  6f 
them,  wfatok  direction  the  ptaltttiff,-  od  tiis  ^f^ndan^s 
agent,  oheyed;  and^  betng^obKged,  lit  'eonse«[nence,  to 
pay  «  ««m^  of  money  'to  -the  pnnliaser,  the  plahitlff 
sevght'to'  rooeVer  that' 4K>m.  the  del^ndant,  declaring 
uponpn>mi«tot<^lndd{niilfy;  ahd  hewos  held  eotitted 
so  to  Meover,  i^oM  £>emnan,  O.  sajHng,  *«As  adu^ 
titm  offsM^  I  hlpr«<n6  d04ib6that  x  jury  at  GuildhiOI 
would  hhVe  said,  that.tbo'aOrKes'tRideTatood  that  th»e 
wBsatt  engagemtist  tA  indSntiiftr/'^'  '  Tho  pl&imtlfft,  fcy 
tlitoir  enmT«yni«nt,  ««n<  huthoiM  by  the  defendant  to 
act  OS  ^€y  dtd  ikpdh  the  side  of  this  scrip.  '  Littledalc^ 
Jv;  says,  in^aMon  v;  TbMiMi,  (10  Adol.  6c  £11.  27).  **A 
p«n>n  >wh^  emplofs  «  broker  must  be  snpposed  to  giVe 
hite  antHofHy  tx>  not  ad'  oUter-liirokers^do.  It  does  not 
matMr  w4)ether<{>t-^ett  hb^  hihwelf  aequ^inted  wi^h. 
Ul«'r«M  by  whiob'twOl^  are  governed.^  Td  the 
same  efl^t  ute'Bt^^  v;  ^BtiUehtorthi  ( t  fStch.  425% 
Baytt^  T.  WmtUi  (1«  UtwaoiM«vN;8/,  C.  P.,  iT^ 
aiM  ybo)^  V.  <S  BlA.  G;  724),  It  may  ^e 
contended  oa  ^otHof^sidS^  that  the  pl&tntlff^  wat- 
ranto^^to  the  defendant'  that  tlie  swip  w&s  getttiifle ; 
int  that»'te  dot  sa  Thtf'^l^tlffs^uld  not  knffvr 
whether  it  was^ig^bine  o^'«oB;  ^and  whaV  was  erAd 
upea'ttw  oOeasiOD  of  the  4efcnd4nt^ting  to'  thd  plnih- 
ttn^-eflMiit^«notidta«deAto-Ms^dh  mimiiity.  The 
defendant,  if  he  had  wished'ttf  hays  «aeertsined' the  rt- 
itehMtefiiof tite<ee^  AAtjato^S  goMe  tbtlie  eonn>ahy^ 
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wm  genain«.J  The  pluntifis  aay  to  the  defendant, 
"Too  save  me  scrip  to  aaU  as  genuine,  and  it  wa« 
not  each,  and  In  ioat  Te^pect  you  broke  your  pro- 
mise,** Bat  as  to  the  form  of  action,  it  is  of  no  im- 
portance  on  which  count  the  plaintiffs  recover;  bot  it 
IB  submitted,  that  on  either  or  both  they  are  entitled  to 
ncorer.  With  regard  to  the  amount  of  damages^ 
Shaw  V.  Holland  (IS  Mee.  &  W.  136)  and  Tmpat  r. 
JRliur  (3  C.  B.  253)  shew  that  tbey  are  to  be  fixed  at 
the  time  the  contract  was  broken,  which,  in  this  case, 
was  when  the  defendant  refused  to  indemnify  the  plain- 
tiffs, and  the  plaintiffs  were  required  to  pay  the  pur- 
diasers  of  the  scrip.  [Zaowrt  r.  ffeath  (16  Mee.  &  W. 
486)  was  also  referred  to.] 

ComHMt  contra. — Tke  de&adant  has  repaid  the 
amount  ca  the  pnrchase-money.  and  he  has  incurred,  it 
ifl  submitted,  no  further  liability.  What  was  the 
nature  of  this  sale?  It  was  a  Bale,  not  of  shares  or 
scrip  to  be  supplied,  but  a  sale  of  the  specific  scrip 
which  the  defendant  placed  in  the  bands  of  the  plain- 
tiffs to  8^11.  This  distinctly  appeara  from  the  case. 
The  scrip,  or  rather  document  which  purported  to  be 
scrip,  turns  out  to  he  void.  The  result,  tnen,  is,  that 
the  party  to  whom  it  was  sold  should  return  it  back, 
and  the  other  party  pay  back  the  money  he  received 
for  the  purchase  of  it.  That  is  all  that  was  recovered 
in  Jones  v.  t^dc^  (fi  Taunt.  488),  in  which  it  was  held, 
that  a  person  who  discounts  a  forged  Navy  bill  fbv 
aoother,  who  passed  it  to  him  without  knowledge  of  the 
Ibigery,  might  recover  back  the  money  as  bad  and  re- 
«uvea  to  lu»  use,  upon  fiidlure  of  the  consideration. 
13ie  law  is  reluctant  to  ndae  on  implied  promise  as 
to  personal  ehatteb:  Com.  Dig.,  "Covenant,"  A.  4, 
where  it  is  said,  *'  If  goods  be  demised  by  indenture 
fin*  years,  if  the  lessee  oe  evicted,  covenant  does  not  lie 
upon  the  word  'demist,*  for  the  law  does  not  create  a 
covenant  for  a  personal  thing."  And  the  same  is  re- 
cognised in  MorUjf  v.  AtUmhoro^hf  (18  I^w  Jonm., 
"S.  S.,  Exch.,  148 ).  TTo  case  on  the  other  side  has  been 
cited  to  shew  that  there  is  such  an  implied  warranty  of 

Snuineness  as  alleged.  rSfaule^  J. — Is  it  not  doubtful 
at  this  was  a  sale  of  the  specific  scrip  7^  It  is  sub- 
mitted, that  the  case  shews  that  the  particular  docu- 
ments to  be  sold  were  delivered  to  tne  plaintiff  for 
that  purpose  by  the  defendant.  [J^attle,  J. — It  cer- 
tainly may  be  that  the  resolution  of  the  committee  of 
die  Stock  Exchange  ampUed  only  to  the  sale  of  scrip 
at  large,  and  not  to  the  sale  of  specific  scrip;  and  X 
cannot  help  thinking  that  the  former  is  the  usual  way 
of  selling  scrip;  but  probabW  the  sale  in  this  case  is 
to  be  taken  as  a  sale  in  a  different  way.]  Yes ;  and  it 
b  submitted,  that  the  defendant  gave  no  authority  to 
incur  a  greater  liability  than  he  would  himself  have 
hicurred  had  he  so  sold  it  without  employing  an 
agent.  The  role  of  the  Stock  Exchange,  by  which 
brokers  are  to  be  deemed  principals,  only  places  the 
plaintiffs  in  the  same  position  as  the  deieadant  himself 
would  have  been  had  he  sold  the  scrip  himself;  and 
there  n  no  other  rale  affeedng  this  case.  With  re- 
spect to  the  fonn  of  action,  titen  b  a  &tal  olneotion 
to  the  first  county  namely,  that  there  U  no  such  con- 
tect  shewn  as  is  there  ul^ed:  there  is  no  promise 
ttat  this  scrip  was  g«iniiia.  Rex^  the  damages,  if  at 
lU,  can  only,  on  such  count,  be  nominal;  for  the  war- 
ranty of  genuineness,  if  broken  at  all,  was  broken  at 
the  time  the  scrip  was  sold,  [The  case  of  HoweU  v. 
Toung  (fi  B.  &  C.  259)  was,,  on  this  poiot,  referred  to.] 
I^aw  V,  Holland  is  distinguishable,  as  there  the  shares 
were  to  be  supplied  on  a  future  day;  and  Youna  v. 
CW«  Loeeonly  to  shew  that  the  defendant  acted  rightly 
here,  in  paying  into  court  the  price  of  the  purchase. 

jffagffins,  in  reply,  contended,  that  the  facts  were, 
that  the  sale  was  not  of  specific  scrip ;  and  when  the 
case  was  settled  h_y  Wilde,  C,  J.„  it  was  not  intended 
thai  it  should  appear  as  a  sale  of  spedfic  scrip. 


"HUviMt  J.*— This  ia  an.  «c(joD  of  amtapii,  sad  th^ 
declaration  conusts  ot  a  apecul  and  comDMai  cMMb, 
The  specif  oonnt     in  effect,  that  the  plaiotiffi  wiai 
partners  in  the  bunneas  of  ^harebcoken^  Mtd  Aatttji 
were  employed  V  ^  defendant  as  auch  biokan  t»am 
for  htm  certain  scrip  or  certificates  for  aharoa,  r«nii«lfa 
to  be  scrip  in  a  oertwn  company,  at  the  meet  oubIw 
prices  to  be  obtained  for  the  aame,  and  that  in  coii»(lac»> 
tion  thereof  the  defendant  promiaH  that  the  Hid  acA 
was  genuine  scrip  in  that  company  ;  that  the  ^aia^BB 
sold  the  scrip  accordingly,  and  that  the  sanw  anrrwiA 
turned  out  to  be  notgenuine;  and  that,  according  tafta 
usage  of  brokers,  the  plalntiffis  were  forced  and  oi&rii 
to  pay  to  the  purchasers  of  the  scrip  the  prices  at  wkUt  I 
it  was  sold,  together  with  oertMn  damages  for  wnm 
which  the  purchasers  had  lost  on  th«  genuine  soot^ 
The  common  counts  are  for  money  pud,  and  nuwj  wi 
and  received.   It  appears  that  there  vaa  in  the  nudwi 
cert^n  scrip  purporting  to  be  scrip  of  this  eampngr* 
and  that  some  of  it  was  in  the  posseaaioD  of  the  defcvk 
an^  who  had  been  applied  to  to  ad  vaoce  a  aiim  of  mm^ 
on  it.   It  appears  tnat  the  defendant  took  one  pf  th«B 
scrip  certificates  to  one  of  the  plaintiffs,  and  inqansl 
if  it  was  good,  and  that  the  plaintiff'  said  it  waigae^ 
but  that,  to  satisfy  the  defendant,  he  would  go  into  ihs 
market  to  inquire  if  it  was;  and  that  he  accordingly  fii 
so,  and  returned,  and  said  it  was  good,  or  that  it  WKJU 
right.   There  may  be  something  equivocal  tn  «&at 
passed  at  this  interview,  whether  the  dwfendut  aioBf 
if  the  document  were  genuine  scrip^  and  the  aiu«cr«C 
the  plaintiff  was  that  it  was  so;  or  Whether  theayptl 
tion  by  the  defeaflant  was  not  to  know  whether  tta 
scrip  was  a  valuable  security  in  the  market.  Bat  at  | 
though  there  may,  therefor^  be  some  doubt  in  lAat 
Sense  the  answer  was  given  by  the  plainti^  I  do  not 
thiuk  that  this  ca^  is  to  he  influenced  by  that,  m  Um 
certain  that  boUi  parties  were  equntfy  ianoceot  of  the 
fraud,  and  acted  honft  fide  in  the  matter.   The  defeat, 
ant,  it  appears,  thereupon  made  the  advsaae,  and  tboL 
comes  this  important  part  of  the  case.   The  case  state 
that  the  defendant  employed  the  plaintiffs  to  «eQ  fijC 
him  the  ten  certificate  upon  which  the  defendani  \iA 
made  the  advance  of  money,  that  the  defeikdaiit  delivtM 
the  certificates  for  that  purpose,  and  Uut  the  pl^atlffi  aajR 
the  ten  certificates,  apcoroiqg  to  the  defendant's  ordaow 
That  is  all  that  is  slated  hi  the  wk  ahoot  the  myhiy: 
ment  of  the  plaintiSii.  "f!^  case  goea  on  then  ta. 
to  whom  the  sales  were  made;  that  after  tfw 
suspicion  having  aris«i  as  to  the  genuineneas  of  the  tap 
tificates,  they  were  examined  into,  and  found  to  m 
forgeries;  and  that  a  committee  of  the  i^tock  Knha|a 
appointed  on  the  subject  made  certain  resolations^ 
are  set  out  in  the  case,  and  in  obedi«nc«  to  whioh  timr 
lutions  the  plaintiffs  a^erwards  paid  to  the  pnichaain 
of  the  certuicates  ceijain  compensation  hejrond  0W 
amount  of  their  ptirchase-money.   Now*  the  <|nam|f 
is,  whether  the  pluntiflb  are  entitled  to  recover  ^9 
the  defendant  that  ulterior  amount  which  they  so  fM. 
With  respect  to  the  general  liability  betwaao  a  fAt- 
cipal  and  afent,  there  appearo  not  to  he  much"  JUftiapit 
between  the  counsel  on  either  side.  It  seems  te  te, 
agreed  by  both,  that  where  a  principal  en^oya  a 
sfeatr  ha  undertakes  to  faideinoify  such  sgent  tg/tSfglt 
the  payment  of  any  sum  incurred  by  the  Tatter  v&hA 
pursuing  such  employment.   The  amount  in  saoh  oaaB 
may  be  recovered  by  the  agent  under  a  special  coasts 
or  where  money  has  been  paid  by  him^  »  may  be 
covered  under  the  common  count  for  mmieypauL  Ttm 
judKineat  of  the  Court  in  Srittain  v.  Zlofd  shewa  t&«fc 
sufnciently ;  and  t^e  law  on  that  point  U  correct]^  sMat  | 
hy  Mr,  Justice  Stoiy,  in  the  jiasassa.froa  hm 

*  WUde,  C,  J.,  and  CnsfwcQ,  S.,  were  nvs0|d  aa  As  di- 
tthkslappMls;  BndpdfiMp?||,jr,»waaabseat^Ap|^l>i)ifc.. 
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sited  hy  Mr.  HocgtnB.   £i  Brittain  r.  Ztef^  the  main 
^aertion  was,  whether  money  conld  be  recovered  under 
cixe  coromon  connt  for  money  paid,  when  It  has  been 
oaSd  under  chenmstances  which  did  not  relieve  the  de- 
cendant         a  HahiHtr  to  a  third  person;  and  the 
Oonrt  held  that  it  conl^  IF  the  monay  was  paid  at  the 
r«<jaeert,  express  or  implied*,  of  the  mftndant ;  and  on 
tHat  gronnd  they  dtatfnguished  It  from  l^muer  t. 
F^&rry,  (3  Adol.  &  EH.  33! ),  which  hftd  been  reHed  on 
by  counsel  for  the  defendant  aa  an  authority  to  the 
contrary.   In  the  present  case  it  cannot  be  doubted 
tlxat  the  defendant  wonld  be  liable  to  the  extent  to 
■wlrich  the  pUintifFa  would  neceB«ariiy  be  boand  to  pay 
in  tlie  course  of  the  due  performance  of  their  empfoy- 
noent.   The  question  is,  what,  under  the  circumstances 
of  the  present  case,  ta  the  extent  of  such  liability.  As 
to  tbe  apecifll  count,  it  appears  to  me  that  that  is  not 
snatained  on  the  ground  which  has  been  suggested  by 
BSr.  Cowling,  namely,  that  the  contract  there  alleged 
liaar  not  been  proved  by  the  fiwte  in  this  case.  The 
cvntract  atated  in  that  count' is,  that,  in  conrideration 
tkat  the  plaintiiK  wodM  sell  the  scrip,  the  defendant 
pimniaed  that  the  same  was  gennfoe.  If  that  was  the 
contract,  it  would  follow,  that,  if  the  scHp  should  be  sold 
and  paid  for,  though  the  gcnainenese  (rf"  tne  scrip  should 
never  be  questioned  by  the  v^ndiee,  and  though  he 
tai^t  be  satisfied  notwithstanding  the  scrfp  was  not 
getmine,  yet  the  plaintifis,  by  prov^Qg  that  ft  was  not 
Mniine  scrip,  would  be  entitled  to  a  verdict  aganist  the 
oirfiendsut,  at  least  for  nortiinal  damages.   Now,  I  can- 
not think  that  such  a  promise  so  that  can  be  inferred 
frtmi  the  fects  in  this  case,  but  that  the  promise  to  be 
AtfterTed  is  only  a  promise  of  indemnity.   The  first 
ctnhlt  is,  therefore,  J  think,  oof  of  the  question.  Now, 
n  to  the  count  for  money  pidd,  the  case  is,  that  the 
ddMadbnt  employed  the  plaintiflb  to  sell  certain  specific 
dsrnftcates  oT shares;  and  I  cannot  Und  in  the  case  any 
atatcrment  shewing  that  the  defendant  authorised  the 
plointiflb  making  sach  a  rantraet  as  a  nie  of  a  number  of 
certtficateB  generally.  There  is  no  statement  in  the  case 
^Bt  such  was  the  nsnal' mode  of  transacting  budness  on 
'Qle  Stock  Exchange;,  or  that  such  was  what  was,  in 
fkct,  done  in  the  present  instance  i  but  the  case,  on  the 
contrary',  states  that  the  defendant  delivered  the  certifi- 
eatM  to  be  sold,  and  that  the  plaintiff  Sold  the  certijicatet 
aAordin^ly;  and  I  cannot,  therefore,  proceed  on  the 
aiBinnption,  that  there  was  anj  other  SHle  than  the  sale 
of  those  particular  certificates.   What,  then,  is  the  con- 
sequence, upon  its  turning  out  that  the  certificates  were 
forgerjoi,  and  huth  parties  being  equally  ihnocent,  and 
eqvally  free  from  being  guilty  of  any  fraudt  It  can- 
ant,  I  think,  he  doubted,  that  the  vendee  Is  at  least 
entitled  to  get  back  his  purehue-iAoney:  this  he  has 
received,  and  to  this  extent  tlie  plalntlffil  have  now 
been  repaid  by  the  defenduit.  Now,  what  beyond  this 
die  pkintifl^  have  paid,  and  claim  to  be  repaid  by  the 
defendant,  a^pfats  to  be  a  sum  which  they  have  iH^d 
under  the  orders  of  a  committee  of  the  Stock  £xr 
change.   The  case,  howeven  docs  not  shew' any  course 
of  dealfng  on  the  Stock  Exchange  with  respect  to 
shares  sold  there,  or  anything  which  woujd  make  the 
rules  6f  the  committee  binding  on  the  plalntiflfs.  There 
arc  eases  in  which  it  has  been  said,  that  a  party  em- 
ploying a  broker  on  the  Stock  Excliangfe,  employs  him 
according  to  the  course  of  dealing  on  such  Sttrek  Ex- 
change ;  Imf  here  It  is  not  shewn  whether  the  plaintiffs 
were  so  employed;  and  it  may,  indeed,  be  doubted 
whether  the  z«iolunon  of  the  comnatttee  as  to  the  sales 
'sn  question  fiills  within  those  eases,  Berid^  xi  is  not 
ihevn,  in  this  case,  whether,  according  to  the  coarse  of 
dealing  on  the  Stock  Exchange,  shares  are  commonly 
sold  at  thnt  nlaee;  but,  euppcelng  (hat  it  did  appear 
that  the  Stock  Exchange  is  the  ordinary,  place  fo|'  the 
sale  of  shares,  i8:tb«r«  any  ruts  of  the  ^toelc  Exchange 
shewn  to  he  tidsting,  by  which  the  nsolation  made  by 


thls  committee  would  be  binding  on  the  plainti&| 
Then  is  nothing  to  shew,  that  If  disputes  arise  they  are 
to  be  decided  by  a  committee  of  the  Stock  Exchange, 
and  that  such  decision  is  to  be  binding.  Even  if  this 
resolution  of  the  committee  was  binding,  it  isnotshewn 
that  die  sale  in  question  &]ls  wltlUn  it,  for  it  maj 
be  that  such  resolution  was  intended  to  be  applica- 
ble to  the  sale  of  shares  generally,  and  not  to  the 
sale  of  specific  scrip.  Indeed,  it  seems  to  me,  that 
such  resolotion  is  no  further  bindine  than  as  a  declara- 
tion of  what  is  right  and  just  in  the  matter,  indepen- 
dently of  any  such  decision  of  the  committee.  Now,  ia 
the  present  case,  what  b  right  and  just  for  the  plainUtRi 
to  recover  is  what  the  vendee  paid  for  the  scrip,  and 
which  has  been  refunded ;  and  I  do  not  think  that  the 
plaintiff^  have  made  out  that  they  are  entitled  to  re- 
cover to  a  greater  extent  than  that.  It  ia  like  the  case 
of  a  forged  Dank-note  which  has  been  cashed  ;  the  party 
must  give  back  the  money  he  received  on  it,  but  that 
Is  all.  So,  when  the  plalntifFs  sold  this  scrip,  at  that 
moment  the  right  of  the  vendee  accrued  to  ask  back 
the  money  he  had  paid  for  it;  but  he  had  no  right  to 
ask  to  have  given  to  him  genuine  scrip.  The  amount 
therefore,  wnldi  die  plwitlffii  are  entitled  to  reco- 
rer  is  what  the  plaintiffs  wsre  liable  to  pay  to  the 
vendee  at  the  moment  the  scrip  was  sold,  and  that  was 
the  money  which  the  vendee  had  paid  for  it;  no  more 
than  that  was  necessarily  ptud  by  the  plaintifiB,  and, 
therefore,  no  more  can  now  l>e  recovered  from  the  de- 
fendant. 

Wnxum,  J. — I  am  of  the  same  opindon.  There 
seems  to  be  nothing  in  the  case  to  support  the  promise 
laid  in  the  first  count.  Then,  as  to  the  common 
counts,  I  think  that  the  employmentof  the  plaintiffs  in 
this  ease  was  to  sell  the  scrip  in  the  usual  course  <tf 
their  dealing  as  broker^  and  to  sell  it  as  bdu;  genuine 
scrip;  and  further,  that  the  defondant  nnoertook  to 
Indemnify  the  pli^tiffs  against  any  legal  damnifien* 
don  consequent  to  their  necutiiM;  such  anthortty.  JX 
seems,  tiowever,  to  lae,  that,  under  the  cireumatances 
of  the  sale,  as  stated  in  this  case,  the  plaintiffs  were 
not  liable  to  the  vendee,  by  reason  of  the  scrip  not 
being  genuine,  to  an  extent  beyond  that  for  which  the 
scrip  was  sold.  Had  the  sale  Iwen  effected  elsewhere 
ttian  on  the  &oek  Exchange,  the  plaintiflb  would  not 
have  been  liable  beyond  that  extent;  and  I  cannot 
see  that  in  this  case  a  greater  liability  has  been  in- 
curred, nor  do  I  see  that  there  was  any  legal  liability 
imposed  on  the  plaintiffs  to  comply  with  the  resolution 
of  the  committee  of  the  Stock  Exchange.  The  dfr* 
fbndant  having  pud  Into  court  a  sum  of  money  suffi- 
cient to  cover  that  sma  originally  paid  on  the  sale  oC 
the  serip,  I  am  of  <^nioi^  therefore,  that  a  n«wilt 
must  be  oitenkL— JW^tpMsnt  nceenffiygr. 


PREROGATIVE  COITBT, 

indw  Goods  of  A.  VL  Tjaxamtm.'^Non*  8. 

A.  K.  T.  app«mted  Emmton  of  Aer  Witther**Moam' 
and  SHater;*'  sA«  W  Tioo  JSttten  ta  her  Death;  tht 
MoUur  had  died  hefer«  her.  f%e  Cemt  rtfiuei  to 
dtere»Pr^bai»^Ae'^8Ul9r8t9rUttheMir8iahr 
wi(A  file  GmMKi  of  tie  yomfer,  Adminutrei^  m(ft 
theW^mmeiMitvtuffraHiedtotke  i%ool^Mer'. 

The  deceased  dlqwsed  of  the  reradae  of  her  i  erson^' 
estate  in  the  following  wu^: — I  give,  bequeath,  and 
devise  sU  the  remundef  and  residue  «f  whatever  real 
or  personal'  property  I  may  be  possessed  of  at  the  dmli 
of  my  death,  and  that  hereafter  may  be'  devised  me,  to, 
my  two  sisters,  Magdalein  and  iTuditn,  and  to  their  helis 
for  ever;  ^d  I  nominate,  constitute,  and  appoint  my. 
dear  mother  and  sister  and  A.  B.  executors  of  this  my 
last  wilt  and  tesUment/'  The  mother  of  the  tesUtrix 
and  A.  B.  were  both  dead;  the' two  dstors  were  firing. 
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X.  PhUlitnore  roored  the  Court  for  probate  of  the 
will  to  be  granted  to  Bfagdalein,  the  eldest  eiater  of  the 
deceased,  as  one  of  the  executors  named,  sug^tinetbaL 
88  it  was  doubtful  whether  the  deceased  intended  boto 
or  only  one  of  the  slstets  to  act,  a  sraot  to  the  eldest, 
with  tne  consent  of  the  other,  would,  aa  nearly  aa  the 
ease  admitted,  cany  out  the  intentions  of  the  testatrix; 
-  but  if  Uie  Coiirt  mt  any  difficulty  in  granting  the  mo- 
tion in  thiU  wav,  be  suggested  tfiat  the  prDbato.m^^ 
be  granted  .to  tne  two  sisters.      . ' 

Sir  H.  Jenkbr  Fust: — If  I  do  this,  T-muM  c&rect  Che 

Erobate  to  issue  io  the  plural ;  and  I  do  not  think  I 
iare  any  authority  to  alter  the  will  by  adding  the  letter 
s"  to  the  word  **  sister.**  I  have  looked  carefully  at  all 
the  words  in  the  will  wMcfa  end  with  the  letter  ".s,"  and 
I  certainly  find  it  very  plainly  written.  But,  on  the 
ether  hand,  if  I  decree  piolrate  to  the  eldest  aiuter,  or  to 
one  sister  only,  I  shall  probably  defeat  the  intentions  of 
the  tesiatrix.  The  case  would  be  best  disposed  of  by 
,  decreeing  adminUtrutioa  wHIi  the  will  ^nneked  to  both 
deters. 

The  admlnbtraUon  was  ao  ^cxwit. 

In  the  Goods  of  G.  Collins. — iVbe.  VJ. 

A  SolicHer,  M  fmtrveHfiu  Jbr  a  Will,  described  a  Le- 
pa$M  at "  Jokjtt"  itutead  <if  Wiliiam,"  and  tm  m- 
furmtd  of  Aw  MiMakt  kgr  tkt  DeceiUed;  John,  the 
.  P4r>m  MmA  Aorv^  htm  lonff  dead.  7%e.  /nttntc- 
*lHuri0«w«WMi«Miaa<A«  Willy  tit  Miltait  rpnaitiin<r. 
maUmdt-MM,  m  M^tiam,  that  tJu.  Nam  i*  Wil- 

The  decMled,  bainf  tafema^onily  Ul>  Mt  fiMe  ajso- 
IMterto  maka  Ma  wtH,  «ho.w>»k  'nii'in«tnietlon»£»r 
4hat  pittrpose,  and  in  ao  doing  mistadc-tbe  Christian  Mtne 
•f  thw  tfgivtee  uadar  the  wilL  Of  this  he  wm  ioM  by 
tbe  dMMMBrd,  wheBiesiltnff  tb»  iaatrvetlonaaitar  ta  him, 
'  tbe  decHBsed  sayir^  th^  nia  .n^>he«r  JohE,- the  legatee, 
name*!  in:  the  vfll,  had  been  dead  soma  yauh.end  ithat , 
it  was  bia  nephaw  WUliam  whom  he'irUeftdad.  .The 
aolieitnr  tVplted  that  be  «ronld  mdce  tdie  altaratiM  in 
drawing  the  will.:  The  aolieitor  then  withdrew  ftom 
tbe  decwased'b  pmscacev  He  was,  howevcHt;  sboirtly 
afterwante  told  by  the  weAeal'aitendantthatthflde-, 
ceaawl  bad  beeeoie  much  wotee,  and  that  ht feared  that, 
Ui  death  was  approdchiug;  -wihaifeopon  tbe  inatnictiong 
ai«>ere.HMhNMd,aitdsipked  by  tbaideccaaed,  aad  duly 
attested  by  the  w4iciter'akid^&-medi(Ml  aCtendaat,  the 
name  "■Jbhn"  rraianritagtwialttt»d»  Xhedfieeawddied 
tbe  next  dny,  and  no  other  *IU  was  made'.' 
■  If'arfdtfoM -movedi  f«v  tiia  anhstltutioit  of  name 
"William,"  the  real  and  intended  nama;  for  thdt  erro- 
neooirfy  written  4<lohii.*^  He  cited  the  «ase  6t  Iiord 
Oetmt9»  V,  BhmdeUi  (1  H.  L.  Qek.  77&)<  to  shwr  that 
PMvlcTidtwewasatmiisrtbleioaxplBin  tbe  error;  aba 
The  floods  oftht  Rev,  Bmrtm  SkutOeworth .  ( 1  Curt.  911), 
wh»>re  a  mistake  htid  occurred  in  iuaertiiig  the  name  of 
tbe  axFcatoT  and  anWsnal  iegatte,  and  the  Court  al-, 
lowed  the  probata  to  go  olkt  Su  tfie  xaal  and  intanded 
name.       .         ■  - 

Sir  H.  JoiiiBR  PnsT.— -Havel  any 'power  to  alter  a 
will  t  In  ttie  ea^e  dtad  tbe  probate  >was  decreed. to. tht 
axaeutor  hi  hla  rteht  name,  as  bBviatt  been  wtotigly 
daat-ribad  fa  the  wul,  bat  tin  Court  did  not  take  upon 
haelf  to  alter  the'WiU.  Iimnutntjeet'the.motibn. 

in  the  CSoodB  of  TUm  Vhmxatsk  Catmtta  df  Houutv-^ 

3%e  Deeeaui  uAt^vle^  ^""^  or^'na/  S^'ip' 
Willy  time  in  her  otm  Ha»dwrititiff:--ffeld,'M  Mo- 
tion, thai^  in  the  Alienee  pfBtddeaee^  the  reasonable 
PreaumpHon  arieitu  fiym  the  dreunuitdncee  of  tie 
Otee  w,  that  the  awititiiUon  wot  made  he/ore  £m- 
cuiion.  pTiibQifi  dearevt  of  tAe  WUl  vUA  the  mbttir 
iuted  Sheet, 


"  "The'deceased  die3~in~fHe  mooW ofKiT,  lU;  ibe 
left  a  will,  bfart»s;i(ait4  tbe  mhfI«iifvJ&is,«»fM 
in  five  sheets, brief  paper,  uncxed  is  tbe 
manner :'  eac^ "oilhe  QrsCfOQr  (iheeb  witf  iignd  tb 
d^c^ased,  and  the  vHIt  wa«  duly  eiwattd  at  tlK  tHt « 
end  of  the  fi.fih  sheet;  hat  the  6»t  Ibree  ilwti  ■! 
the  fifth  were  ifi  the  bAii<^wriUiig  «f  snie  pmn  eri- 
dently  a^ciisiomedlA  tbeoo^i^irfsiiAtttdKiw^ 
wbflstthe  fpurth  sheet  was  M^RehiAilKiitiigsfdi 
decease  heiWIf,  and  ajip^trc^'tt'tewbceDntaitdid 
fur  ttut  whi^  was  brtgin^y  the  ftnrtb  ibnt  Oi 
top  pf  t^  fifth  dieet,  a  few  liIiel^eoiBlpIet^lttt)K»■ 
tence  oti  the  prigtnal  foc^itb  ahe<A,'w«eitnidi  Uimj^ 
and'oMiterat^,  the  Worda  **TBken««  ijr  njr  bud-- 
S.      Morton,"  being,  written  ^ecesse't  imote- 

diately  after' thU^bnteraHOi^l.   Tke  ttteiting  vttseaM 
remembered  merely  tb*  dve.eieodtiMi(aUieirill,iaJ 
coqM.  not  depose  to  t^ie  sti^  ef  UwMBirutWtiiMqf 
execution,    ^^elther  tjie  Wrftef  of-tte'will,  nor  Ihi 
missing  s^ieet,  nOrkny  dwirt^flJie  wul, wold  be  fow^ 
and  the  only  irifon^^tfgn  tohnerted  'rth  ibjirijam- 
tjon  ofthe  iiutrumetrt  wascolita|indutlHaSilirilrf 
a  gentleman,  wbo  was  a  So)fater,'ItnwBNrtlMdi> 
ceased  in  l&iiS,  an^.  he  .BUtedtKsehe  M  luw-sO* 
deceased  fbr  mahy:^Ti  aod^fa^  ofi  tbt  ISih  Jok, 
1845,  he  received  a  note  ftooC  her, -with     i«R  « 
co^jy  of  a  win  seui  fovbia  KVislu^         mSa^  n^ 
the  draft,  he  saw  that  tha  deoeaied  Kid  sot  enra«dt 
coHtinttnt  power  ofdiapAsarwliioh  shepowadowi 
certain  estaUeaUed  «  The  OW  Ha«B«ite,"  tiA  be«^ 
cordiogYy  sawtbti  dteeased  oto  the  foltovrng 
informed  her  of  that  fbct.  whwv  she  HwW  bi«  fa 
the  Informafioft,  stating  that  «he  wsr  wl  »»«  *• 
pMaeas^  SOoH  p*»ei-,:and!  iexpwiiiai  her  i»t«w«» 
con8^1t  her  brother  as  to  the  eseruv  thmot  ne 
deiiesued  tbeu  t<tok  nway  tba  ^rdl,  Jura*  » 
«-i  th  the  deponwit,  who  bMH  no  ■«  *«    «  * 
8ub}*i!tL  aiid  Bad  no  tMftsonat  kmhWp 
clreUrittUirteff*ehilirig  to  tht  w«l;  fcittrkniiftotii 
Will  haot^i  m  Ooort,  and  rbeoBaHini  t 
could  the  «*t«^  of  the  draft  subntoi  »  to, » 
WieTiSd  they  Wre  the  saam 
the  wffl,  exoettf;  in  aocb  'particoton  ss  mm  X"™" 
by  the  infertSatiori  gifr«  by  hUe  rttpscting  tl» 
over  the  Old  Hairiestat^jy  tUedmftor  will  «  V*" 
haVite  hefeil-altiJrtdi*^  taldaft  *;'*<Lf  "^r^S 
insei^i^tfie  biia  irt  lbe  d4«eMed's  l«ad*™5^2 
riew  |jhefet'cdt«ain*l.aihoti|i  «her  (hlng^  •  Mfw* 
of  the  OId  HhH  estate,  fe  emmiseaftiiea"''^**' 
power.  IT poh' ld)lu  8tAt«  of  ftoU^  .  ^ 

'  fl«T«fn/morrf  for  pmbate  »f  *•  *^  "Jiz: 
stood,  wbmilMng  tHafrtba  w«eMbl»  JW-'^C^T 
that  the  decettS  bad  ttada  tKe:ahsmi»n  l«ftr»  ^ 
e^tibn,  i^^in  thfc  InteWaJ         tl»  «" 

CouH  has  <rf  the^prepanitioa  of  tWi  wjH  "  *f 
of  the  gentleman  who  peiTOed,«he  inU,w<' """J 
vit  is  not  so  fan  and  saliafcotdryattegrtber 
have  been,  because  the  fourth  >hM ^ 
filled  OT  In'  some 'w«^  JdiS 
spectinf  the  Old  HWl  ^tate  wee  tw^^'JSf^ 
is  at  the  bottom  of  the  fourlh  sheet,  laj 
word*  of  the  fifth  sh^  «hew  Ait  th«  ft^ 
not  hsVe  been  'left  In  blank.  IW^  '*«S*3,  ^ 
manl^td  witb  her-b?other!l  fH**^-*"  ^ 
knoWj  tba  affidavits  of  tW»  fco^  "X^. * 
know;  nothEttg  X"** 
pressioiiki  in  fta  naw^eW  *hidi  JmH  w( 
used  b*  a  'profeahlonal-  pewon.  J  '^VtL^ 
inclined  to  tUiA  that  tbe  dewairf  ■•**iB  iW 
before  executfon;  I  ■hall 
presutuptioa. 
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dOURiT  OF  CHANCERY, 
Sea^  B,'^piBT,— iViw.  21  and  ti, 

.BtU  ikyr  Credttort  tminif  &U  BepresetUativ^  cf.  a, Settlor, . 
Cdaetatedh  omf  ^^oiuiK  -a  fwittu««r  Amgim  ^  Two 

$kdt  at  tks  JDtttt  iffjtlM  ^juimmaa  t&e  Setttor  vcur  m 
^tmtkma  (Xf!Cim0ai»f«9,  that  hi*  Maett  vere 
AuttpleietU  tOipii^hitCrMtitorat  atutprnj^iBg  to  hate  the 
JliMtgnmonl  Ht  aside,  \  411  that  appeared  i»  JBnidence 
was,  that  the  Tutatorvatf  at  the  ifate  of  the  Astign^ 
ment,  indeited  to  one  of^tke  Phit^ft  ^  a  Sum  <^ 
200/.,  wAuA  B«U  teat  Jiill.  dve:—Juld,  reperriM  the 
I>eei*io»  of  the  Vjce-Chaneeilor  of  Mngjandf  (amUt 
p.  ed)ythat  the  taere  J'act  of  the  Seller  having  been 
itedeitedatthe  Date  ^  the  Stttlmmt  was  not  sujidmt, 
to  mitiate  it,  a$ Jrauduientymder  the  Statute  of  Elixa- 
h«th;  iitf,  on  (M  n^tt  ffaiiid,  that  it  u>as  not  necessary 
to  prove  that  the  Settlor  was  in  a  State  of  Insohent^  at 
tJkat  Tiaui  Srference  to  the  JUaster  to  in^sire  what 
JDebb  were.owinff  l»fihe  Settlor  at  the  Date  of  the  Set- 
tlement and  at  hie  Deathf  and  wiaf  was  the  AwuM^  of 
tke  Settlor's  Property^  at  the  Date  of  the  Settlementf 
not  indude^  in  the  Settlement. 

This  was  an  appeal  from  the  decisiaa  of  the  Vice- 
Chancellor  of  England,  (reported  ante,  p.  89),  where 
his  Honor  held,  that  (he  uct  that  a  settlor  was  in- 
debted at  the  data  of  a  voluatary  nttleinent,  without 
reference  to  the  amount  of  his  debts,  is  relation  to  the 
aroonnt  of  the  ■attlor'ft  property  not  included  in  the 
Bettfement,  was  sufficient  to  vitiate  the  settlement. 
This  was  an  appeal  by  the  defendant,  the  volunteer, 
from  the  whole  ae«ree. 

jSmiorf,  James  Parier^  ani  Younger  fox  iths  plaintifiiL 
put  onr  caao  eeleljr  npoa  ihe  gconnd  at  the  deed 
of  December,  1843,  being  a  volnntaTy  settlement  in 
frend  of  creditor.  We  prova  tbaC  tha  aattlor  was  in-' 
debted,  at  the  del*  «f.  the  sotdeinenfei^  to  one  of  the 
pluntiffsintheatimofSOO/.  lZordCha:neellqrt~E.very 
person  is  indebted  to  some  amiount;  the  mere  &ct  of 
being  indebted  cannot  be  the  meaning  of  tha  rule.] 
The  law  of  this  Gonrt  is^  not  that  yoa  jnua(  prove  that 
the  settlor  was  in  *  Btatft  of  insolvflnqy,  ax  iaigely  in- 
debted, at  the  date  of  the  setOemeat ;  but  that,  if  the 
settlor  was  indebted  at  the  tini«,  and  that  debt  was 
never  paid,  and  the  settlor  dies  without  the  m^ans  of 
paying  his  creditors,  the  voluntary  Bcttlement  will  be 
set  aside.  No  case  can  be  referred  to  iqi  which  a  volun- 
tary aeitlement^tinpeacked  by  a  party  to  whom  the  set- 
tlor waa  indebted  at  the  time,  and  remained  so  indebted, 
was  allowed  to  stand;  and  f^itber,  we  say,  that,  If  the 
settlement  be  set  aside,  it  will  be  for  the  benefit  not  only 
of  that  uarticular  creditor,  but  of  all  the  creditors.  Lord 
Hardwicke  has.  lud  down  the  mle  on  several  oceastoos. 
In  Lord  Town^tendy,  Windham  (2  Yes.  sen,  10)  he  Sfys, 
**  There  is  no  case  where  a  person  irulebted  makes  a  con- 
veyance of  a  real  or  -ohattd  interest  for  the  benefit  of  a 
child,  withoat  tlie  coneidoration  of  marriage,  or  other 
valaaMe  consideration ;  and  dying  indeb^d  afterwards, 
that  tliat  shall  take  place."  Apd  at  p.  11,  "But  I 
know  no  case  on.  the  13  £liz.  where  a  man  indebted  at 
the  time  makes  a  mace  Tolantary  conveyance  to  a  child  > 
without  considn^tlon,  and  di^  iqdebted, .  bat  that  it 
diall  be  conndlnd  w  part  of  bb  estajte  for  the  benefit 
of  hia  credlton.'*  And  at  the  same  page,  A  man 
actually  indebtod^  a«d  coftveTing  voTu;QtQrUy,^  alw^s 
means  to  be  in  mnd  of.  ereditors,"  So  in  Russell  t.. 
Bammottdy  (1  AtJc.  U),  h«ve  hardly  known'one 
nse,  where  thft  p^caan  conveying  was  indebted  at  the 
time  of  the  conwyoBCWt  thatrbaa  not  beeii  deemed 
fraudulent.  There  are,'to  be  sure,  cajiea  of  voluntary, 
settlements  that  are  not  fraudulent,  ana  ihose-  are. 
where  the  persinft  awMag  laaet-iadebted  at  the  timf." 
And  Lord  Hardwicke  expieasafl  Jiimself  in  the  Btme 
Vol.  XIII.  s  s 
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manner  in  Waiter  v.  Burroics,  (1  Atk.  93);  since  that 
time  (1745)  no  case  has  alten:'!  tlie  law.  St^ensr, 
OUve  (2  Bro.  C.  C.  91)  is  a  cti^f  of  the  exception  prov- 
ing the  rule.  The  proposition  Tur  wliich  weliave  nOw 
contended,  and  also  the  next,  nninely,  that,  when  the 
Battlement  is.  once  set  asiJi'  \iy  any  oreiiitor,  the  pro- 
pMty.becomes  assets  for  all  tlie  creiiitora,  is  proved  by 
th?  easM  of  EMm^  t.  Cousmal  cy,  ( 1 2  Yes.  196,  and 
Mr.  Yesey  *B  note  to  that  ease  atp .  1 5  u  j ;  Riehardson  r, 
Smallmod,  (Jae.  and  Walker  v.  Surrowty  (nbl 
snpm). 

Bethelij  Soli,  4nd  S(nitSg(tte,foT  the  appellants.— This 
is  not  a  bill  by  a  single  creditor  proving  his  debt  to 
have  been  due  at  the  tinte  of  .the  settlement,  and  his 
inability  to  get  his,  debt  paid  by  reason  of  this  settle- 
ment; but  it  is  a  hill  on  behalf  of  all  the  creditors,  re- 
lying on  the  all^ation  of  thb  settlor  being  indebted ; 
it  does  not  even  ^lege  that  the  settlor  was  at  that 
time  indebted  to  Skarff;  and  beudes  this,  there  Is  no 
evidence  of  the  state  of  the  settlor's  assets  at  the  date 
of  the  settlement.  The  stat.  13  Klix.  speaks  of  a 
"fraudulent  deed;**  but  fraud  is  not  proved  by  the 
mere  lact  of  the  deed  Mug  volantanr,  but  only 
where  it  improperly  abstracts  property  from  the  ere- 
ditbrS;  and  you  liiuSt  sheir  that  the  deed  disabled  the 
settlor  to  pay  his  ereditirtv  at-  the  date'  of  the  settle- 
ment. The  authorities  Ti^w  the  statAte  in  thia  man- 
Tier:  if  you  say  tluit  a  de^  is  frandnlent,  you  must 
shew  that  the  setthn:  was  In  such  a  state  of  ivsolvency 
that  he  was  not  jastMled  in  abstracting  this  profwrty 
front'  hi9  assets.  Lord  Hardwiclce's  words  are  entirely 
consittent  with  tlds  preposition,  and  where  he  uses  the 
eii|ireiMon  "indebted,*'  be  kneans  beyond  his  capa- 
bility to  pay  at  that  time.  A  man  who  has. a  large  .ba- 
lanea  at  nis  banker's  cannot  be  said .  to  ba  indebted  in 
thia  ann^  wben,  perlia|i^  all  his  than  debts  do  not 
Moonvt't*  a  tweatieCh  part«f  hb  halanee.  Canyon 
prtditala  of  any  parUenlar  Individual,  that,  beeanae 
he  owed  a  debt,  theiefine  ho  was  indebted  in  tills 
sSAM  at  that  tine?  In  Townshend  v.  WesiacoU  (2 
Bear.  340)  all  the' arguments  which  have  been  used 
here  bv  the  other  side  were  rejected  by  the  Master  of 
the  Rolls ;  and  hia  Lerdship  hdd  a  middie  course,  and 
thought  that  indebted  under  tite  atatute  of  Elisabeth, 
meant  largely  indebted,  and  b^ond  his  seasonable 
meui  ofpayment.  Sir  Thomas  Fhimer  took  the  same 
vi«w  in  ^MrdlRMi  T.  jSbtaJ/tcoM^  wfaere(p.668)heuses 
the  words  "  necessitoas  and  largely  indebt^.  So  In 
ZuiA  v.^taiwo«,(S  Yes.  Sft4}.  Then  is,  Uten.  here, 
no  evidence  of  this  atalA  of  liability  having  existed 
in  1«42 ;  the  only  evidaDCB-ts  an  I O  U,  wbiui  Merely 
proves  that,  at  n  timri  atttecadent  to  the  aektlMnenl^ 
there  did  exist  thia  dibf:  farthv,  they  mut  ahew 
that  the  debt  still  exbts,  bat  there  is  no  proof  of  dii& 
[Tliey  also,  on  this  point,  referred  to  the  oases  of  Ca- 
^oganr.Kermett,  (Cowp.  432];  HoUmay  t.  Millard, 
(1  Afadd.414);  WhittingUm\.Jenninge,(fi^m.4^); 
Shiars  r.Jioffers,  (3  B.  &  Adol.  362) ;  and  dByth.,  by 
Jarm.,  79."]  The  other  ground  which  the  Yice-Chan- 
oeUor  refened  toin:his  jodgmuitj  namely,  that  of  pne- 
mtum  podieitic,  was  not  nnaed.  by  the  pleadings,  and 
doss  not  forM  aay  part  lof  the  case.  [£ord  Chanel' 
iAmv— If  that  queation  was  mat  in  issue,  the  oaao  cannot 
nowheasgneaJan:that|prDniid.]  .  Thfl/onnjof  theaottle- 
ment  is  not  immaterial.-  It  was  a  settlement  of  two 
^teUsiM  ef  inaimnncet  aadAunfcMtths  prwim^ia  hpd  been 
regularly  paid,  the  property  would  have  ceased  to  exist; 
the  Wjrvient  of  th«  premi^^fl  waa  Qidy  a  perfan«anoe 
lOf  thf  -il^tidr's  covenants,*  0*  whi(!Ti  tncre  miaht  have 
been 'an. action.  How,  then,  <i&h  tbes'^'polioiesbe  conai^ 
dered  as  part  of  t,he  property  of  tlie  settlor  ? 

.iSliiart,  m'reply.— The  important  ingrt'dienl  Jn  this 
case  is,  that  tiiefp'  ^yas^^  debt  which  was  due  at  the  date 
of  the  setUranent,  add  tlAC  diattt  Utill  rem^s  onpud. 
The  dramutince^  of  the  bill  not  aUeg&ig  the  fAct  of  tho 
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4«bt  Mh  dna  to  thii  parUonlvandUfifi  nkkM  no  di^ 
tommi  ft  would  bo  u  sood  if  my  otiwr  pnoon  wasa 
«mdit^«*tlwttime.  SUkardtm  r,  i^Umood,^ 
^Bhomm  PlaoMr  wuMiiKvilk  s  om*  wUwne  owfai 
mro  pnro^  Mdhe  4iiMtM  InqnirUi* 

Iitn»  ORAii(mi«ib*-At  fMKnt  U  doot  nut  wnn  to 
mthMlMn  do  moie  ihn  dinot  iim«usi(«. 

JNm,  a^hoBo  Gbamouuiiu^TIm  bill  in  thla  qmo 
tlQtgm  tin  dMtk  of  tiio  tartotov  in  Ittv,  1846;  that 
^obU  wiM  dtt«  to  Ao  pUlntifi  at  U»  doalbt  nd  H 
then  atat«8  a  settlemoat  of  Deetmber,  1842,  and  tl- 
leges,  "that tlw  Mtdor  «t  ttot  timoma  iqMlTtott  w  In 
ombarraHed  oinnmBtaneH,  or  kidobtai  t*  divan  poMM 
in  coBridttriile  cuina  «f  monay.'*  Them  i«  aoalbcM 
ttott  thai  pUlntiA*  dabta  duo  at  tiu  linw  of 
tfao  aettlenMbt)  vai  than  ii  no  oridenca  «f  tlw  toiMof 
bollw  IndeUad  at  the  titto,  exoept  Uw  doenraeat  pro* 
dnoed,  eaUed  an  "I  0  U."  The  de«n»  deoUiod  the 
aettienent  voU  Matnai  oMditaa^  and  that  tha  £dii4  waa 
I  inoa«OhaiiaallaratBtod»  aathe  gKWidof 


andtho 

hiadaeUon^tittttho  atrtWitnt,  "that  the  aeiUor  wai 
inaohrent  or  omhaw— id  a*  tb»  time,"  waa  aqpeiflaons 
liar  that  It  wai  enough  to  prove  that  he  waa  indtbtod 
at  the  time.  The  word  "indebted,"  aa  oaad  by  Lord 
HaMwieke  In  tori  TWwM  v.  Wimdham,  (i  Vea 
10).  in  JtusMUr.Hammmd,  <1  Atk.  U),  andio  Wttiitr 
r.  BturowMf  (1  Atk.08),  ipuet  be  oonndered  as  mean>- 
ing,  that  Uie  testator  owed  debts,  which  were  delayed 
orhlndered  by  the  ntfleiDeut.  It  UpeAM  lst«ur  In  the 
lattar  om^  that  Lord  Haidwicke  refened  to  the  Icn- 
gnage  of  the  statute  of  EUcabeth,  and  said,  the  settler 
meat  most  be  **  to^he  end,  purpose,  and  intent  to  delay, 
binder,  m  defraud  creditors;"  and  all  those  cases  have 
treated  the  mere  ftet  of  Aebta  aa  br  no  means  vlttaUnc 
tha  settlement  till  the  case  came  wnhin  the  provisions  or 
thaatatate.  Aeoordingly,LordKenyon,  in  ^^^pAentv. 
Olfips,  (2  Bro.  C.  C.  91 ),  held,  that  a  debt  seesnd  by  » 
mortage,  though  due  at  the  time  of  tiie  setttenest, 
did  not  inralii&te  it;  that  the  mere  fact  of  a  debt 
being  due  was  insnffituent  to  invalidate  the  aettlemait ; 
and  that  it  was  quite  immaterial  Whether  it  was  seeured 
by «  mortgage  of  not.  On  the  same  priqciple,  tfaerefbrt, 

Broperty,  at  the  time  of  a  settlement  not  inelndtd  in 
I,  and  ample  for  the  payment  of  the  debtj,  wonM  ne- 
gative the  £nudtUent  Intent.  lA  XwA  v,  FKtttmaM, 
((  Vea.  84),  lord  Alvanley  said,  insolvency  was  Qeees- 
sary;  but  in  JHchardfon  v.  ^aiawood,  (Jao.  51),  Sir 
Thomas  Plumer  sMd,  It  was  not  neceanuy  to  prore  in* 
aolveacy  if  Uie  arttlor  was  Invely  Indebted^  tbe  qne»- 
tion  bcuu;  the  intention  to  dwand  eredltm.  And  In 
jrbHMM  r.  Wataedt,  (2  Bear.  340),  I^rd  Uogdala 
pnta  tlu  rule  upon  Us  true  priofiple,  aa  Sir  Thomas 
Flnmer  had,  indeed,  done  in  BiMds^  r.  SmaUnood, 
holding,  twt  li  was-  not  neeeanry  to  shew  insd- 
Tco^a  W  ti»t  the  mere  existence  of  debt  at  the 
lime  of  Uie  settlement  was  not  sufficient.  In  this 
case  there  is  no  proof  of  debt  at  the  date  ef  the  sat- 
tlement,  unless  the  I  0  U  for  2001..  dated  the  2nd 
April,  1841,  now  produoed  by  the  plaintiff,  be  con^ 
dered  as  establtidtbig  that  dot;  if  »o,  it  will  only  prove 
that  200f.  waa  then  due,  and  not  the  state  of  the  eatr 
tier's  a^rs  St  that  time.  1%ls  doenment  is  not  stated 
In  the  bill,  nor  is  then  anv  allegation  that  the  plain- 
tlfTs  debt,  to'whleh  thb  oaevtaant  wia  n^pasM  to 
vdate.  was  doe  at  tin  dataof  tiM  aettlamant ;  and  tha 
deftndaat  oonU  not  postnily  ha  prmmd  with  apT 
proof  affbettng  that  doenment.  ItiSitfierafon^infioan- 
Die  to  support  t^e  decree  upon  any  sodi  evidenea ;  and 
the  only  doubt  I  iMive  had  is,  whether  I  oagM  to  die* 
mlBs  the  bill,  or  to  direct  inqnhies.  In  XvM  t.  Wit- 
iifMon,  Lonl  Alvanley,  there  IwinR  M  oondusive  evi- 
dence, dismissed  the  bill,  giving  leave  to  file  another. 
In  Kidnof  r.  Oouatnutker,  (IS  Ves.  136),  Sir  William 
Grant  dmeted  haqiriries,  then  bdng  no  ovtdanea,  ha- 
Mpmaflu  phdatHT  haJ  notliad  tha  >wp»  ajupait—lty  i 


of  impeaching  the  s^tlenunt  In  AkMmbt.u:. 
woodf  Sir  Thomas  Flnmer  adopted  the  aunt  coaat  u 
the  plaintiff  had  attempted,  to  pnre  the  d^t;  ui'n 
TomuJmi  T.  Wmam,  LocdXai^  iiMtadit- 
qnin«^  tha  eHdenca  of  tlu  debt      h  ihit  tw  flilj 
admianona  of  the  aettlw,  and  not,  tiMid^idlwi 
a^inst  those  who  elaimad  aod«  the  NiflMnL  S I 
wen  to  dMaa  tfila  hiB»  Mur  other  oicditoi  isight  aia 
tba  qvaatioii  in  «aottwr  aut;  sothst  thaiWiMia 
tmly  oe  nnnoosaiaiy  ac^ense  and  ddiy,  ■ndflwiO  D, 
thongb  undw  tho  cinnimstaiioea  mil  sffMhg  |n>af 
opan  vhioh  any  ja^ment  ought  to  be  frasU^aiT 
wqU,  if  it  wen  pencawTy,  lay  the  f  oaodstiut  for  isqas;. 
I  proMse,  therefore,  to  nfer  it  to  the  HMkr,tQ«knD  i 
tha  aamintstratioQ  suit  hsa  beut  lebmd,  t«  isaun 
what  debts  were  (miog  by  the  setQor  at  tb  tin*  of  the  i 
exocntion  of  the  setUement  and  at  hia  doiik,  ud  «hu 
at  the  time  of  the  settleinent  was  tha  unntif  Ute 
aattlof'a  j^nerty  sot  included  hi  the  aitlkwit.  1 N 
have  gone  utrough  theae  case%  nai&oiaviyiMHI 
entertiuned,  l>nt  aoeanae  it  ia  siipposad,ias|Mltt- 
thority  of  I«id  Hardwioka,  an  uddaBtalo^nMii 
made  use  of  in  order  to  found  a  theory  vhid  ii  itUll; 
ansuppottable,  and,  indeed,  it  would  letd  ta  the  OHt 
absard  conclnsion,  namely,  that,  &r  the  pupaM  if  u- 
validating  a  volnntaiy  aettlement,  U  ia  nfioeit  to 
shew  the  men  fiut  thai  a  debt  existed  at  the  Uwcf  & 
aettlement.  That  could  not  be  the  nuanisg  of 
Hardwicke,  as  was  supposed ;  nor  ooqld  the  mm  foct  ei 
theaettlor  being  indebted  be  posaiblyconddoedafiteJ, 
without  having  regard  also  to  the  mesoa  tbd  vwUbc 
left  to  him  to  pay  his  debts.  It  ia  uo  new  rail 
Alvanley  having  carried  the  rule  ntherlao&r,itwii 
set  right  by  &  Thomas  Plamer,  and  aholif  WPR> 
sqitlUBterof  UieBoUa)  titat  the  menftctaf  aMt 
axisting  at  the  tima  of  the  settlemant  ia  aof  aesgh 
Mr  ae  to  mvaUdate  the  aettlament.  For  Iht  raaiu  I 
We  stated,  thent  is  nothing  in  tiiia  ca*  whieb  nraJd 
awble  me  to  prooeed  upon  the  groond  of  Uit  wUlaMot 
boioy  void,  but  I  think  then  ia  niffieiaatto  eslitblhi 
partita  to  an  inqntcy,   

KmOHT  ff.  MlSJOKlRiSKA. 

TUsoasa  Ovportad  ante,  p.  1381  awsiiisalbjrtk 
Ufd  Cfaaoaailoiv  on  apped^  in  MkhaabBaBXa* 

ROLLS  cointT. 

/»  fW  WlKLUMS.— ZJMk  21. 
Otfutruetitm  o/SettlmeHt. 
That  qfaSwiK/  OontoU  for  oM  a»d  i^^. 
drm,  of  A.  oMd  B.,  tht  i^&mtto  UpmL 

warned,  or  tramferr«d  u       at  TmtS;^*>* 
th«  Sharet  <tf  Damktvt  at  Twat^^  f  ,17^ 
mlm  tuck  rapeetw  Timn  ofPaimmt 
inthiMtmeqfA.and  A.or  4«  fiiww*>lS3 
C^ias  th*  same  aJumldbtpaid,  auimdy 
wunsdit^  ON  ih«  Dtoikt^tke  Aw^awf 

W  M  CWtf  any  0/  Ms  Msv  Cai^dwa  **T.nC 
to  dit         he  or$U  thcmUbtwrnetntilUdtoatP^ 

menttJirummma,  or  Tratuftr  of  kU  or 

th€iHt^  Share <^ ike Partf  to  <W.'**'!iff 

4s.  to  lis  ^br*<esrff  or  $wviv»  »*«  ^^^Tjl 

md  ft  knve  iWr,  «a,  or  l<r  Slam 

tumnedtor  trcm^erred to rt«a,*i", 

Mid:— held,  tA^taCkild  wJio  oftiis'rf 
ImtdiediH  tMe£ifiiim<fA.aMdS^vaiaMUi» 

Q  SAarv,  and  tHat  tie  of  tit  gWifwy^.f 

Jlrudte  Children  ttvinff  at  t^PiriodofJ>iii'*^ 

By.  an  indenture  of  settlement,  dated  ihe  |ij*r 

vast,  1786.betwefln  Griffith  Willi»n»  t>f  ^^^fjlH 
Ann  Willmms,  (then  Ann  Harrie),yni^^''>^KTj 
part»  and  Chiiatovher  Bjvrii  and  "T^^ 
tlMtiidrilpw^  lmi«  thaaa^lsDMiitiBiAaoBt^'*^ 
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riage  of  Griffith  WlUianis  with  Ann  Harris,  a  ram  of 
20,000/.  Consols  waa  vested  In  Christopher  Harris  and 
Thomas  Mllli  upon  trust,  on  the  death  of  the  rarviTor 
of  Griffith  and  Ann  Williams  without  leaTinff  any  child 
or  children,  for  such  person  or  persons,  and  fbr  such 
uses,  ends,  Intents,  and  purpose^  as  she,  the  said  Ann 
Williams,  should,  nofn^ihstanding  her  thm  Intended 
covcrtar6,  of  whether  covert  or  sole,  hy  any  deed, 
or  by  her  last  will,  dinct  and  appoint.  'That  were 
DO  cbildren  of  this  marriage,  and  by  a  deed-poll  of  itp- 

{toihtment,  dated  the  28ta  Aogart,  IK^  And  Wu- 
lanua  In  exercise  of  the  power  rested  in  net  as  tXtftt- 
said,  appointed  that  the  trustees  should  stand  posMssed 
of  6000/,  Consols,  part  of  the  above  snm  oT  20,000/. 
Consols^  In  trast,  from  and  after  the  decease  of  the  fe&ld 
Ann  WuliamS}  who  had  survived  her  fanshahd.  to  re- 
ceive the  dividend^  and  pay  the  same  nnto  Snsanna 
Mills,  the  wife  of  Tnomas  HIIIb,  fof  life ;  and  fmm  and 
after  her  decease,  then  Upon  trust  to  permit  the  sAid 
Thomas  Mills  to  receive  sath  dWtdends  fot-  lite ;  and 
after  the  decease  of  the  rarvtvor  of  them,  the  said  Tho- 
mas Milljs  and  Susanna  Mills,  then  upon  tnist  to  stand 

eossessed  of  the  said  6000/.  Consols  for  all  and  etitry 
le  child  and  children  Of  the  said  Thomas  Mllte  on  the 
body  of  fba  said  Susanna  his  «rife,  to  be  equally  di- 
Yidefl  between  them.  If  more  than  one,  share  and  uiare 
alike;  the  part  or  parts  of  such  of  tJiem  as  should  be  k 
son  Or  sons  to  be  paid,  asrigned,  or  transferred  to  htm 
or  them  at  his  of  their  art  or  ages  of  twenty-one  years ; 
and  the  part  or  parts  of  such  of  them  as  ahoutd  be  ft 
daughter  or  daughters  to  be  paid,  assigned,  or  trans- 
fetnd  to  her  or  them  at  her  or  their  age  or  ages 
twenty-one  years  or  day  or  days  of  marriage,  which 
should  respectively  first  happen,  together  with  all  di- 
vidends, interest,  income,  and  Improvements  thereof.  In 
the  meantime,  unless  such  respective  times  of  payment 
^onld  happen  in  the  lifetime  of  the  sfttd  Thomas  Mflls 
and  Susanna  his  wife,  or  the  survivor  of  them,  In 
whicli  case  the  same  should  be  paid,  assigned,  or  trans- 
ferred ImAtedlately  after  tbi  deeeaae  of  aach  Sorrlvor; 
and  in  case  any  of  the  same  children  diotild  happen  to  die 
before  he,  she,  or  they  should,  by  virtue  of  the  aforesaid 
trusis.  become  entitled  to  the  payment,  aarignment,  or 
tnnsfer  ofhlL  her,  or  their  reepetitlve  part  or  parts  of 
the  said  0000£  Conaols^  and  of  the  dividends,  ittterest, 
income,  and  improvamast  thereof,  then  the  part  or 
parts  of  him,  her,  or  them  so  dying  should  go  and  be 
paid,  asigned,  and  transferred  Unto  and  to  the  use  0f 
the  survivors  or  survivor  of  them  who  should  lire  to 
become  entitled  to  have  their,  his,  or  her  part  or  parts 
thereof  paid,  assigned,  or  transferred  to  tnem,  him,  or 
her,  as  fuoresaid,  together  with  their,  his,  or  her  original 

f art  or  parts  toereof.  Thomas  Mills  died  In  the  life- 
line of  nis  wife,  and  his  widow  died  in  July,  1848. 
They  had  seven  children,  who  had  all  attained  ttr'enty- 
oae  at  the  date  of  the  appointraent,CI823);  and  they  all 
survived  their  mother,  except  Elizabeth  Mills,  who  died 
unmarried  in  February,  1825,  and  her  father  took  out 
administration  to  her.  On  the  death  of  Susanna  Mills 
the  trustees  of  the  fund  paid  to  the  other  children  their 
shares;  but  a  question  being  raised  whether  Elizabeth 
Mills,  who  died  in  her  mother's  lifetime,  waa  entitled 
to  a  share,  the  trustees,  under  the  provisions  of  the 
Trustee  Act,  10  &  11  Vict.  c.  06,  paid  8A7/.  it.  lOd. 
Consols,  the  amount  of  such  share,  into  the  court.  A 
petition  was  thereupon  presented  by  Thomas  Hills,  the 
personal  representative  de  bonis  non  of  Elizabtsth  Mills, 
claimiug  to  be  entitled  to  the  fund  in  ooutt;  &n4  bysti 
order,  dated  the  7th  May,  184&  it  was  referred  to  the 
Maater  to  make  the  usual  Inquuies  as  to  the'  femily  of 
Thomas  Mills  and  Susanna  his  wife,  &e.  The  Master 
having  made  Ms  report,  stating,  amongst  other  things 
the  above-mentioned  facts,  the  petitioner  nowpreeented 
a  petition,  praying  for  the  confirmation  of  the  Master's 
repot^  aai  Ibr  ^^pacttint  to  IM  of  du  Wtk  2l.  104, 


Consols,  after  proridtng  fet  the  pmsant  thereoul  of  the 
costs  of  all  partica,  as  between  solMtor  and  client.  The 
queetion  nuied  and  diseuned  on  hearing  this  petition 
was,  whether  the  petitioner  was  entitied,  »  w  par- 
sonnl  representattve  of  Gliaalntli  MUla,  to  a  i^re  of 
the  60001.  Ooaeolt,  It  beiog  emteiided  l^^  the  remend- 
ents,  that,  under  the  terms  of  the  gift  over,  thoee  ohudm 
only  were  ehtitled  who  Burvived  both  parent*. 

Bwkidl  F^imaf  mi  CWHw^  for  the  petition. 

TbrMf  and  Drum,  fbr  the  raipondcnta,  contended, 
ilutt  tiie  Ataem  vmM  ttt  tweityHrtw  or  auniage»  mh- 
Jeot  to  being  diveited  by  the  death  of  the  parly  befim 
«h«thn«or^^Mit.  'ntey  relied  OB  the  gthorar  to  the 
•vrrlvon  in  em  of  the  dsatli  of  any  child  before  he  or 
she  should  become  entitlod  to  the  payment,  assignment 
fte.  of  hb  or  hn  ehare;  and  ugued  thai  thia  amounted 
to  a  gift  over,  U  any  child  abimU  die  beftee  bb  or  her 
■hare  became  poynUe. 

PaAaer,  In  replr,  eoaiendid,  that  the  words  "  entitled 
to  ^ymmt"  did  not  ueaa  entitled  to  immediate  pay- 
meM,  but  entitled  to  a  traamniaeible  iatereefr— entitled 
toMymeni  whenerer  the  time  iw  payment  should 
arf 

Lord  LavCTALB,  M.B.,  tiioaght  this  was  Uie  true 
constmoUon  ef  tiie  settlemnt,  tM  h«  ovdexod  the  Sfoi 
to  be  paid  to  the  pstWoiier. 

VICB43HAN0ia4i0B  OF  ENGLAND'S  COURT. 

AsHBtniNHAX  V.  ABBBViumAH.-»JVhb  13  tmd  I4y  ahd 

Dee.  4,. 

J9r  £,  fir  Zdfit,  wUA  Hanainda;  if  the  TnuOet 
Trust  for  JB/m  ffuOand  for 
and  m  to  tii  oMer  Moici/,  on  timilar  Jnulg 
/»r  ff,  and  ker  Siuianilf  ana  im  certain  fieeaft, 
whieh  hoffMud,  upon  the  same  Trusts,  hi  Fattrur  of 
}^  and  hev  lasucy  at  teere  tkervinbefort  eaprened  om* 
atmmg  tkt  other  Moiety.  77te  fhutea^  after  the 
Death  ef£.y  declared  that  R'e  ff^uband  ikouid  have 
the  /meome  ^  bolk  Motetiee  fbr  L^fei—B^^  Mm  h4 
wot  entitled  totkelneome  efihe  Moie^  given  to  S,fer 
Ufe. 

Bjf  m  Settlementt  Tnttteee  were  to  in^fett  certain  Moniee 
in  the  Ptirchaee  ef  Landa,  and  7tad  Power  to  reeeU^ 
htit  it  vu$  declared  that  M«  Lande  should  be  conHdered 
at  Pereonal^.  The  £aate,S.,  teat  aceor^nfify botaht, 
and  on  the  Marriage  ttfK — an  lt\fani,  who  woe  entiled 
to  the  l.and*—wte  treated  at  Realty. '  f%e  Settlement 
on  the  Jdarriage  of  £.  teat  made  under  the  Direeiion 
Off  the  Qntrtt  and  in  it  teere  Prttvieions  for  giving  the 
MaAand  a  Xtfe-ettate  in  8.  and  in  afieh-acmtked 
Lamde  of  the  Wife.  The  Wife  inherited  Zamft,  ami 
died  leaving  a  Daughter  :—ffeldf  that  S.toatio  Be  eon- 
ridered  at  Pertoaalty;  and  also,  that  the  Canrt  wmld 
deet  for  the  Daughter,  whether  to  ioH  the  inherited 
Lands  ayaintt  the  Settleemty  or  to  take  under  the  Set- 
tlement. 

By  an  indenture  of  the  lOtli  Marcli,  nia(lL''nn 
the  marriage  of  .rohn  By  and  EsiIilt  Mai'cli,  it  waa 
declared,  that  the  trustees  shuuld  ^liiml  posses.'^nd  of  tho 
sums  of  10,000/.  Hank  HUK-k  nmi  .'U/iOO/.  (.'oiisols,  on 
trust  for  the  alisohite  u.se  of  KstUer  Marcli,  in  Ciisc  she 
^uld  sarrire  John  By;  and  certain  other  stocks  nnd 
seonrities  wanassignod  to4S°"1*VififfPi  certain  trusts, 
dnrtng  the  llvee  Jbtin  %  fubd  Sether  March;  and 
after  their  decease,  upoo,  imsts  for  the  benefit  of  weir 
chUdtMi,  an  they  should  by  deed  appoiht:  ai^ln 
default  of  appointment,  then  as  Esther  March,  Iti  case 
she  thould  survive  Jolin  By,  should  by  deed  or  Mrill 
appoint:  and  it  was  declared,  thitt.the.ptid  trustees 
might}  Out  of  tlio  said  othor  stocks  and  a 
the  sum  of  2q,00p/i,  jinA  : 
duM  of  an/ 
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«id  or  vVnles,  and  should,  v'ti\i  the  co)isent  and  u|>oii 
the  reyuQst  of  Jttlin  By  aud  Kather  Mai-ph,  or  of  tJie 
fi^fk'ivG^,,  QlC,  t^ein,  tfO,  lie  te.stititd  I'vt.,  aud  after  tliu 
dwUi  «^  Mi«>  survivor,  thin  at  th.  ili^cretioa  of  tbit 
trustees,  convoi't  such  luaiiur  uv  iiiunurs,  mcssuoRet', 
luids,  tnu  iiu'iit--,  iimi  Iii.'ri'!Ut.inii.'at,s  into  inotify,  I'V  ;i 
sola  tliuiciif,  iind  hliould  Muml  ami  hv  [KiSfeefaSod  of  the 
money  aiiaiiift  from  such  sulc,  u)>o!i  thu  suim;  or  tht 
like  trusts  ns  wore  therau  declared  yf  tho  uumey  whicli 
shftuld  l)B,l*i4  au^  jQ,|tii^{pttn:liawi«£tlu!  ^id  numov  or 
lU^ors,  nu^Piig^^Iaads^.tetmnfl^t^  AP(t,h^rt^Uiint-iUs 
sp.froiu,  tuns,to,i^aiaQ,ta  bQ  pU'ctiaafiriLfrAnAin  the  mean 
ti)jae,and  viU4»iwli,siif,  thB.rcots.6botildiiW*pj>Iied  for 
tlw,b^^4«jit  ot  lPliA  pui-sons,  aud  iu  Ui«  sdiiifiiflren, 

pf^(o|i9,|^i^,,n^«nncr,  as.  the  unuuul  proceeda,  of  i^i 
inffi^,  itfi.lbe  uivti$t«d  Ki,,su«h..|'un:1mi>i?B  roapectively 

rffpeetively  hud  nut  b«en  .n^Adc;  and  that  the  ti-imtet» 
sUquhl  stand  and  he  gelsed  luid  po^jt^^^^^d  of  aud  iate- 
rc8t«il  in  the  estates  aud  projiilees  ^o  to  ho  jiureliaatd 
from,  time  to  time  as  aforesaid,  t-uKji-ct  to  Iho  Baniu 
trusts  as  if  the  saim;  estates  and  preiiiisu.s  were  moBey 
or  personal  estate;  it  h«iu^  tlie  iiiteiiliua  of  the  jiartiia 
tUtu'«tv>  that,  th^  same, ^ht^ul^,  Xvir  the  purposes,^!;  ttw-t 

wj|w^_i^pW»e(i^y  tJie  tn^tees  .qt  thp  fet^MQent 
17J^Qt«iW^  VOii^'iy^'d  to  them,  t)ieir]ifir».^i9|aiMai»ii 
nppn- theite^iats  of  the  bcith^iueiiU    Xo  J9M  <Vp(wfrti 
lHfin^iyj||^^^utwl,aii^  John  By  Jittl  intestate,  8»,4oi 
cflitaiVfjOT^iMl^l  est^U^i,  aud  leaving  two  dai)G:hUl^i 
liitBer  Marcll  By  and  Harriot  ULirtha  By,  hid  oo-' 
heiresaes.'  1  Estlwr  By,  the  widow,  niadft  hor  Will,  dated 
th?.^th  Apri\  1030,  aud  thereby,  aftt  r  recitinp  the  st-U 
tlemcnt,  Rave  tJie  two  stuns  bi'  H),UiJU/.  limik  Stock  and 
34^jyAl^iWM|s».t»  >v,hitli  silie  was  tlu  veundHr  entitled, 

coflffeTtafl^  jflv^t  Sli«^i^ie,^nd  atmid  poajflwedtWrtofj' 

ti«diiiiHigJ»fir,^fe,and  aftar  her  ^ecftapt  tJtetitt»*B^ 
UHSl  )noo)?le  tMreot,  or  auy  jiai  t  tl^rffijyfhouUj  Jf  Kllfl> 

trustees  of.  the  will  sliould  ili,ink  pvpBeir,rbc  setti«(i  inl 
trust  &ir  the  liuiib;^nd  of.the'  ^id  ,|.st(i^r, ,^Ifi^h  Syt^lfi* 
he  shmild  aiuvive  herj  dunnt;  his, life;  and  tuhjeet' 
tliLTi'ti*,  in  trust  for  the  chilii  or  children  of  Kt^tliier 
Mjjreii  By,  in  uwiuiV.r  therein  mcntitiucd;  and  lh  id&T 
fftult  of  eliildiyu,.  then  t^s  Kstlier  Maroh  liy  tiliould 
ii])piji[»t;  and  iri  dv'faglt,  flf  #ud  subject  to  suv)|  (HifH>int- 
ni^nt.,  upnn  the  ,,8^^n}e,.i,Pust3^,i«4*v:Qur  of  Harriet 
AtartJba,,JJy,.,ayd,,b,9fi.,|wJiiP,i,9R.A^^^^ 
PWFAfff^^W^'JWntV-iW'oW^i^to  and,,**  tor;the 
oftfiK  jp9febfRi«P«»^,,H;wH  lto_  MOrabfi.vm<!«nei^>ereof 
"flt*»iflfW«^TMf<W».?^^^  *lMWg,IW)  life  'Mr 

»%  8to^l4.,popiJnW  .W^fti  iind;.,W(ipam-i«dn;-*nd',i*' 
c^f^e ,  fdje ,  should,  jftWiar.,^*  f  «PPPr  r  Mn»fit»t  i  aftw,. 
her,  deceas*,  to  ¥OAXm-W^R?W,!PBy^,jmd  a^wiRtt  nutlh. 
nioid.y  t"*  such,  pewn  or  pereous,  for  sucJi  purposeei 
and  in  euclv  maimer,  the  said  Uarn«t  Martha,  i 
Jiy  should  by  will  appoiut;  ami  iu  dtifan]t  of  ap- 1 
l)oiutiQcait,  upon,  U'liat,  after  hei-  dcecftse,  to  Mand  pos- 
aesstd  of  eueh  n)oicty  upon  and  for  the  fame  lrnst,^  ( 
and  imrjiyscs,  and  suhjret  to  tlw;  sanjo  enuditioiis  uud  1 
provisions,  in  I;iYour  of  l^er^saijl  (i*ujlhter  J-;?,thev  March. 

W^JWo't^^/  «f  i^iuitnus^i 
nygSffihl  mmmS^J^'m^^^^  estate, 
ana  enects,  fliereinbeTore  aevtsed  and  p^ueftuied,iiiiN 
trust  for  and  to  Iw  settlefi  for  lier  aod  tfiem;as  tiiereLi»- 
befove  mentioned.,  SJae  then  appojnted  and  dfViBed! 
Ihg  jSlicnifold  Prti,k  Instate,, io  , Esther  March  By,  her 
Mm       aaeiyns  fyr  evef-j,,,She,^ie4,iii  intestate 


aocor£nRlyidet<Mhde(]>otiJK»Ad»M»lh>BMadH)ri^ 
Martfaa;  B>-,  as  hrr'^r  Irir  ^-'-Ttii]-  tiiMrHftH[i 
suit  wa» instituted  for  tjie  liiailiq^tM-i^vdl'MMii 
In  1838,  the  Hmj^et^'JuMmiaAim  Wilii'-iNHiHi 
of  nianinge  toe  EqfinrwtiKll  Ay^miMciti^fiifll^ 
which  were  app»i«>e<}«>l^i(l«iMHMefT!ail'MMi 
ut  8etthMnent  wtitk>  ptftfMraftlttnil  frxectiltd  oidtr^ 
liireciiou  of  Uia-eo»lTt.'f  HJo^h^lii'the  [frtjBsahfJtaJflip 
the  deeds,  the  Shemfuld  Park  istate  w*4tresMMMf 
testate.    By  tile  iirst  iif  delitonel  dated  IVfh&uM' 
ISOa,  <It  was  de^Urcf),  tliat  tlie  thi«tee« 'StiDoM  itm: 
poescsi^  of.  iuidiep  MiiFch'dy'*«i(rirty,8B4tetbl^iS' 
'>f  htir  mddien'in  ii6M>^^ikimiMotmL.9tmiM 
aiut  34^000&[«oi»U8»>MfdVli4!lB  kttiLimieimA^ 
t<rtw>biui  niik<)eAut^'Vtnetki-^i'Bmfiifi''f^ 

P«n.'v  AslthlmlhamfovUAuiwidv  TnriMidtt>U^^ 

netitof  tlie  rhildi^n': 'aiid'It^w^ftif^tff  dedtH(,!llill' 
the  ti-u^ti-es  »houbI  Rt«n4'f'^abMal'Uhht»nibtii»u«uii' 
IVoin  the  sale  of  the  hcT«ditliAitii»-cortpft»»l  lir*ii 

other  iudeiituro,  and  oT 

perty,  upon  trust  to  perinSt  WrcyiAshbutBhw*  to  tft 
eeivti  the  inlere.'rt  for  his  Itfej  kni' afteJ  WsilttlH' ^ 
pecmit-  l^lwjr  Maroh  Hr  t<r  foiein  iitt  itifa*«!«* 

tboiicliillr^  y'oair.H'^p^^tima^milwmm 
singnldv  Hhe  fieelidUl;  <^pyhoId,]«M»WliWW 

tona^ffiiiiaM^^iiHib^'d 

tluiiikid]BMieK>BI|HMtaiiBiV*r  [PoMJ-'tohl  lillillll  W 
hnrigI>t(}8lMuhl^4uHk4  MVottW^Mi't^l^m! 

lease,  by  descent,  deViiBitefIit4l|'KfptCMnt«(''''>- 
odienvise  howeooToi-,  beitttr  t(!lsp<*ti^'^H-  of  tiwamouflt- 
of  *OOi;.«if  'npttTitxls,  should  he  eVHVendnHtijjD^lJJ 
veit«d  ih,  the  oiiid  tivsf  et-s,  oil  tnifet-rtftllH*  "K™: 
(ertslieulicoaTertond  iiti»f^t'tai»Bitow)iW'Wiggg' 
iessed  tliereof  upon  the  same  trusts  «t"?**'',?RoT 

I4;OOOZ.  Conaola,  and  tho  reaiduary  esWff^Pf 
iy.   Br  the  otWiirfl«ltiflit0^Wrfln,f 
.  IliernfoldPark  eetate^aoMl  nitMlMMMt*fl^ 


 jitWitSfSy  _.-  y,  . 

anU  rfand  poBseBseit  of  the  ]vT»*Tu«6'iijfcn  WW 
claffld  bv  thefoTniiT  iii  tf-ntiii  1  in  m^WOwwWwr  ■-■^^ 
Marehlly  (then  J':8the.r  March  ArtttW^gWjJEi 
thoafTf  of  twinty-nnein  MaicIi,  ltf4<'J-'  ^^JP^SSb 
By.ottaioud  the  oge  of  jiweuty-tirt  aPMwWaWg*^ 
tebtato  and  mi/iw&IeA?«««%it*(W4(a^^ 
AtthberuhjiHi  bBr>hajm.X^tiHb1»^h'm>'ill^ 
«xeeateaii«iodi$eda^,e«iA>]Mll«»i  '^^^'^f*^, 

lWft.i«a«nff<>de!ohHdj-*IhPrC^tWriaVA»^^^ 
tll»itiMste«feui.a>r4W  Wl|/^ri«hir'Brw*W^«^ 


9nAnb«'of'  thb  ^piwdn  givni'itlldni 


liv  tlu* 


Percy  Afilihiirnliam  sIiouM  bft\^  n  lifc^ntwijl  , 
moiety  of  tho  Jlanh  Stock,  H'^''^-'*JJ3f^ 

and  n.-siduarv  muiW  qiven  by  tht  will  ^-^^^Li 
ol"  Ksther  M.irrh  Ashlmrnha«^  ilid'«lW«-twJJfgl« 
givm  f.M-  the  beuclit  of  Harriet.  tAidar^Wy"^, 
it«no«s  tho  ;fi.Ilo^-ing  r^ueitiona  SM*'?"*"* 
ttMVt iniuler  thel  niU -d£ laithsr  By/JI 
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mi 


ml  ««teA«  vaaaot  boRuidby  ber.^ttlMueBt;  iuid  thw*^ 
^pM^tw^qnestiwiMWhr-fintt:  whether  theShemfbld 
Patfikt  owtatQ  WW      pmaMUy  at  the  titte  bf  ih«  *et- 

Uk»  iik,  M;  iMlty,&.40Gpiidly,  m  to;  th*  damnAH'  fedl 
«.  IV^^Atyv  wbf Umt  tbe  Court  |  wm  bodhd  to  cAeeti 

oC.lMr.  «iotiwn,.irti9  iru.lleiMii/bf  Hajiiibt t JMw 
AahbaratiMi*.  or.<>rh<5tb«ff 'iih^  wonid  iBqI  Mkei  thte 
«itotMi.a»,  betniH^  «m1  WoqU  not.-ftln  'teU*  'tb«''keM 
iUfiU«ir*QlW^^(^*^*^i<^^  :  b«fd«T  io ijdeUtx 
ateat|k«»*wqtte«4i(9i%  a  :biU      .ffU^d,  b^'sPbtey  ;Aah-: 

traOaH  <iCi^HimttUi»e»t»  *ndth«  htiii  of  *hfcikM<np^! 
Tixk^towtM;  iiDdu£8tPitr:B>?a  BeUl«Uciii,  in  wJiora  i 

waa  rfiUiWed  ti9Al>fiirlnt«r&rtJui  the  piopertji  bequeathed 
bjr.thAr  i*ul:>rmot  J;h*  anid  ErtberB^  fco:op  in  tnM 
f<M9  Qanrtftt  Hat th»  By  ior  lU^,  aAd.thai  fasrwiw.tandia 
a)»o  e^tMad  t4)«  lir«Ttn4weat]iBall:the:pro^rtjt  which 
c«mftito  .ldMtiMMk  Gftlwir'Uwdb^AdibHnimiik  dv  tM 

MMMgriilha  wUlemwt  tnightjbf  TeAttfied  i  and  thM  it 
mkh^.U  dwlaaod  Uwt  therSb«rafcUrFar]ciMUt»was 
tA ,  i*f>w«^W«.  «Ad  that  ihtivrhoto  bev^Mal  hrtereeb 
tbM»l»  im  aad.ia  absolulalj  bonad  ahdjMitlad  W  th» 
•aNt  pBgimalit . wrfew^iand  seUletncbk^tAotvrfitbltAaditig; 
thD  inliuKy,  ^rtlwipbuntiff^ti  I«toi>tvU<'i*t' tbeijlata 
t&mof]  «ad  thai,  it  aiOglit.hf  decland  tiiai  thaaud 
MftrjT:  (^.tibtiniM  A«hPHntbaia  mnaot.tale*  .bath  /dndo" 
a^,iigMm(;the  aiM.lvUlameDis^  aqd>fthat.«brf  i^bovnft 
tQ,«lKtEi«ttd'tbftbU  mayjbci  MferM  toith^  LA&Mtitr  id 
in^ttiieil^  •Mit«.wbeUi9rii  wiU  h«in>oticiDP4h«rbebafit 
aC.tJ^e  Wanfr4efandaii(<!toiialMi  uadar  aB-aaUnall-tke 
-  ■^.•ettlcnMnttsr,.  '.j-       i-^r.-.i  !■-■ 

[.ffiuMi.  miM*  J£.'6j!^«tf^lM'tba  plakitlff,:FOTt:y 

JMthWPhlUn,'.     .  y    .  -.1:1  [..T.       -rii.  )  ■.<'■"'.■ 

^^«l4.•Mi|w^/ar:0tJM|dr1ft«at.'.^     a  r'l  c  'I  

i^Sta^f^rfor  Ui«.fnf«Dti  d^«ndibiljml4  then  hdriine 
io,  wlucih.Ua^.C<Mart:hU  pui-dainfiattb  'itaaleeuiid  tit 
a  M|Uav«nt  jiD«d0  vadi^  itfar  BOMAoEi  of  «be  Ooaitl 
]Cyii4i«at(^liaaby-d4Kenk,>aBd.that>  ietdmv4iM'sab^ 
iect!p£«l«i9^i«i»k  I  Wb9n>thi*;eiliit^.vtBa4naicda>freb*' 
naUi     a.aeUlaawnt'inadtB,  niidtf  .the  iiaDttadii'dfl'th*! 
CftoffWfftP  tJw  Cffwti  ittro  Hoiwtf  andisay  itiifl|MtWMt*«-I 
a«4  Hi4«asitid0Wtb«t^tb(fMi*faitb*an«ad«rtlttaMU'' 
inc«i».w:i9Ab«SheRifi>ldpMk«rtalfc  aiWilnbteMfb&d' 
PQivwrtPMCPOireiitt'bnfc^UDlaatb^'dMjae^M  taouUMd 
&l)^i4;.  and  ifOutf  du^tbey.werfetbtofrMl.iiuid'ilU/ 
pn)4u9UmrnrtD  l»fr.tiMtddias.kitB|(^<  Kb  dwUt  UmI< 
wtt/BtJbw  m^iNty  or  laad,  ife  wm  alfww!  to  •  ba  treatad  In 
tl^^ lOanwixaanAer. ,  ifiuppDM .iKerfe ! hhd  >bee»  a' mkilkkt 
be^vrfteQ,tbe  heir^and  the' next  of  hla  of  '&tber'MaieH  I 
BVv       yffM  ihe  Cobrt  1  ban  d4ci&d  ?        the'  wily 
o^.jBttben  By  thi«  catat*  beaame  absoiqtel<^  vtatod  in 
EBttMN.MaKk  B/;:  and  inSiMi:  all  tha::tnstb'at« 
b«tnt«d*  as  in       otMe^'tliriiGAbrtika^reb  ti*  I'loMrh' 
in  ntaiUiquCkaiid  hai  DOt  rtetonlto  intaffetw  iifisthfip 
llarcb^yDiIftbt  haT0,tK»t«d!iba4icalti^ovUBp*b(di^ 
a%,ilwUb«»  u,B|»:i>rete»«rfotlBiybig:>tMt  jAte  vteetcdi 
tavikei.fravpetspaaliy,  biattlw  fontnnrJ'  TbaltnHtwa 
e^MOWtl:  W)  duont«m  itt  thetelfttRrf  aad<b«BMta}itb»tt< 
aat^KUy«ewe4'«baik  ant  one  becatne  Atoktrirenll*' 
tied..  imtl^erY^J^fifiVtAAtM,l7Sy;\PmUkimri 

Brp^F.Cj  210};, and  CiiektHtr  T.JBiellBrttM  nA^ 
OQTf:iut^|676)»wen«Uod.J  ThiatmpsTtoiiiiDlieriUd 
by  thalftSiWA  nton  t»r  mdtnei^  aiad.ii  aati  bwfcnd  br  lb« 
Mt»jmffik  J»Mb^.am  (>CiibmttiTi(  intatNttyiit-a 


macb  mora  dlffionlt  to  laake  oat  a  case  for  ejection. 
{DwHufKni  T,  Pa/Miiy,  7  Bro.  P.  C.  064).  My  client 
takes  thfa  Rlinpfy  u  h^re«B.  (8  &  4  Will.  4»  e.  10^ 
B4  2 ;  Z^d  V.  ZJbytf,  B  M .  &  C.  m)<  Then  ai  to  tho 
qMetlon  mtdeytbe  will.'  In  ihederlse  over  th^re  is  no 
bnabond  ffluntloned,  and  we  M^y  iitferthat  there  is 

arked  dtlfer^Oe  Mttfeen  the  two  cases.  The  fint' 
m^ely  ts  brway  of  a  portion ;  the  sedrnd  fdt  the  daagh- 
terfand  ohOdreo  only^  The  VhUta  are  for  EMier  and; 
her  leme tb«  bdsband  is  not  ttwnUbfied. 
^AbM«iM^ttith'£«awt.M^]d.lIii)hiuffiaadha 
pdlltd  Mvc-  'A^bttraham  ttf  alectl  It  is  clear  be  eouM 
notv  TbMi'wbalfiii;ht'has1lM  CWtt9  make  her  heiillo' 
whatH'w«a1diiotiiaTec»nip«lled1iertodo?  Cooldtha' 
haibaadtelahih  conit>efi8idlkr^if  they  refused?  Bnppoae' 
tbb  iArfant  dled,  [wi»uld  the  Oonrt  then  compel  her  Wr: 
to.i^eetT  Mt.  AjihbuMkam  hiusC  claltti  though  his  wife, 
BH^t<  by  aas^Hhig'that  the  lands  itifr  boond^  or  on  sottie 
eqni^.'  Tbe  hmda  kre  not 'bbund,'b<^u9e  the  CoUrt^ 
woMd  iitM  bare  donetbkii  irtilcb  the  Infant  could  not  do. 
( Shuaii    L/o^,  2  R.  ft  M.'  860  )/  Then  as  to  the  qtres- 
tionvf  dection. '  NbW,  witefe  •an  infimtlsbound  to  elect, ' 
tho  Court  wfll^rieet,  biut  will  not  Imipo*  an  obligation ' 
on-Uie  Infiiht  id  elect;  '  Thp  hoaband  knew  that  be  was. 
bMriid,:  and  that  ttw  others  wer?  not  bound,  ^d  that  be 
mast  tBk«  bis  chaticf'.  Theft  ^re  m&ny  coses  tn  Which . 
the  beIr  hJi»b8d'H»'Tea{ti'iqd,aho  <he  peiaobalty  nn^ ' 
der  a  tfeitlmJnt.   (jflfen&'T'.  ffwenfcw*,  1  Ves.  298; 

P'.  Wrts.llJ?).  In  ATAte^  r.  «»«».•; 
J—...  . nterfere  in 

The 


tM*«^(l2  Vel  lai)  tbVCdtiie  Vefdted  to  interfi 
fatoariorcMltofi  (^/fV.'iSApi»,2Cd1I.721). 
tnokisy     the  thiifriHn' bf  'Xik.  A^bbti^bmb  wb«  theft  ' 
troaMda*  realty.  (Mi^°th*  feW         is'otiw»  n^w  out-; 
•tandiugf  in-.the  HeiW4)f  (he  triAtte*.  ,  f  Mftotfhfc  v.  Tfte 
OwMiMl  «/  n^imXtfB,  1  Bi'o.  P:  C/'S!l»i  »  P/Wms;  - 

.JMAiitf;  In iWttlyj^-Tli^f  eXpresWib  Wusefl,  {ha(  «i* 
esUta  mta^  at  htiiMf*  hi  l^ber  MMreb  By ;  b^t^  Id  faeti' 
shto  halkMtMttgtb'dti  wHh'it:  ^lcc«pf  aa'Mr^ef  (ha  ' 
pwim:'  1ftl«-6b«mfbldPaHt:esfaitiWtteMittdin^ 

tiw'p^wets^th^  'Mttiea^c,'^Mch'  mmi^m^mf^ 

9slale  shdufd  h«*e  "the  thm*Wer  khd  (piftlity  of  }fer';^' 
souM  tstat*'.   HiTthp  bten'  ainlnired  in  the  lifetime  bf 
the  faiother,  it  bBcaipff/teWeCt 'ttf.tiit^  pott'era  in  the 
o^aal  eettlement-  ai)dW^'tKM»ra,  is  mkde  by  ! 
ttM  lttother,  bv  virtue 'Of  ^11^, mw^r,  in  tlio  character  in 
whMh  it  ■wW-«^tW^thW'V*S  prr^oiialty.  If^tlie,' 
daaffhter  lind  eref  bee'n  In  kb3blttteii(i>'?''ssiun,  she  might 
luWO'dt'cliiroii  it  i-oal ;  hut  slie  was  mi  infant  at  tlie  time  ' 
Bh4'Wns  miirried ;  the  estate  was  then  again  settled,  and 
wasi' Iheifjfore,  never  ftec.    (>Vifn»n  r.  Jonea,  2  R.  fi^. 
Mr^865).    Then  the  second  settlehient  Manwed  it  ai 
Diirknat  e«tat«±'  Avtb  the  ' b^h^r  to^iat'  iti  to 'Harriet*^  ' 

wkat  rwiirtMf^iTkVrMV  mmif,  tmn'fb^^mt  ^ 

•statu  in  remainder  in  one,  subject  to  the  same  sort  of , 
peimr  afc^«ntt  ^ne^ed  Co  tliti  tnnttt^  ia^  tbe  other.3 
Tiwn  itbat  vMk  Ha  of  tlitai  qtle^ion  bf  tectiflc^6n; ' 
B«ii«fti^<tfi«'i>UsMir  imer«ft!  of  tW  thfi^t^and  th«; 
|ei|sralo|!i«l«4iOli«VB|b:t^ti^efrftfihAd4^M^  - 
in-betl^  «ettle^);«t«  »'w^'  declared,  tHat  tbb  property  > 
ibMld'be'MAd '%6tk'  Mjsh  trtista 'itf  :CMber  MarcfaBy/ 
«Honld^  api^fMi  '^Otratta^ntngr  ^ei''aire«f  tweaiy-vna  ' 
•hii'uide  a^^ill,'  aWif '^cied  .to  adbptlhat  Independent  * 
cttatacbr.   Ybnr'  Boiic^.  acMn^  ^       giiardnui,  wiH ' 


noVlMiift' V  ttiU  'totUta  less  la  vdltio  ih^  ptfhHnnal 
cstMbi'WllIdt  eonU  ba  sectlred'by  cT&imifi«tlM  beudfit ' 
oftblfKieileftenLl  ^  '  -   "       '       "  ,-'  "  '  ' 

tbo  bMl'wii)  a  n^Oda  Of  >hat  a  Mil  in  egttitT  ought  to 
ba,'a&d  clont&ltied  a  ViiHect  repi-es^ntatldn  or  the  case,  : 
talA-^ltt'hi/  optn}bn:  the  ^TainUff  is  ebtltlcd  td  tiH  the 
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first  question  la,  vdth  respect  to  that  inotety  of  the 
property  whloh  is  appointed  by  the  tnotber,  whether, 
being  given  with  power  to  tnutUes  to  glye  half,  If  they 
pieSM,  to  the  fausbon^t  for  a  ^ife-eatate  in  ronainder— 
whether  be  was  not  entitled  to  have  that;  and  It  sp- 
pMOsto  ma  plain  that  he  was;  and  it  appears  to  hie, 
thai  the  true  constmction  of  the  words  the  mother  has 
used  In  her  will,  as  to  Harriet's  moiety,  is,  that  Mr. 
A^bumham  Is  entitled  to  the  same  life-estate  In  Har- 
riet's moiety  as  he  was  entitled  to  in  the  estate  given 
in  the  fint  instance  to  Esther  March  By  for  life.  I  do 
not  think  it  necessary  to  do  more  than  to  decree  that 
he  IB  entitled.  The  second  point  is  as  to  the  Shemfold 
Park  estate ;  and  though  it  is  trae  that  the  parties  to 
Mrs.  Ashbnmham's  settlement  made  a  mistake,  and 
treated  the  Shenifold  Park  estate  as  real,  whereas  it  was 
in  eqattv  persona),  yet  the  purpose  was,  that  that  estatt 
^ould  be  sold,  and  turned  into  personal  estate.  At 
Ute  time  the  proposals  were  made,  the  estate  was,  in  the 
eye  of  the  hiw,  personalty:  and,  therefore,  the  ttlU- 
mate  pnrpoie  of  the  articles  has  of  itself  corrected  the 
impenect  view  of  the  law  taken  b^  the  parties.  And 
Uien  the  last  declaration  la,  that  it  may  be  dedared 
that  a  reference  ought  to  be  made  to  {he  H&stet  to 
inquire  and  state  whether  it  would  be  more  for  the 
beiufit  of  the  in&nt  tg  take  under  against  the  set- 
tlements. It  appears  to  me  quite  a  matter  of  course  toi 
nake  snch  a  decWtttion.  My  notion  is,  that,  npoh  the 
Aue  of  the  case,  aa  it  stood^tbe  plaintiff  is  entitled  to 
dl  that  he  uks. 

ytCE-CHAKCKLi:.OIt  KNIOHTUirocrS  COURT. 

jiLt.uu> ».  Eoojlb.— t/tUM  12, 13,  and  14,  and  J'utjf 

WiU—Omitriufton~Jjeg<it;y  ekatp€d  «»  itomi  «r  on 
'  Devisee  per$in^ljf~-^l»  of  Zaitd^my9iai4Mj4ff*<Sf' 
— 7>iMfw  Prttai«t^E*tdmt$. 

QopfhOd  BMttaiiientt  mn  d«tiMd  to  A.^  Lift,  tmd 
ajhr  kii  Decern  the  tame  w&*  dmiutt  tv  Mr,  hH 
Ifetn  and  Atttonr,  but  to  tk$  P^^nmt  of  4Mi., 
■  vitm  iWre*  Ytttnffoin  th»  Dt^  o/  i<.,*i 
SfMOon,  AdMitMrtttorif  or  Attigii^.  B>  aotd  tkw 
HertditAmmu  for  Ms  Mi  V«Xw,  Mo^nna  nvtkin^im 
JUaKcetfae'LiM^.^A\aner»^ 
'  l^vm  n<)t  paid  kt  tK«  Bia  tfO*  Ytargi  Ar 
Pwiiuutr  Md  mtt  ffettdUmieitt$-t»  Tw*  Pgnmt.  im 
egiutl  Sham,  <m*  ofMim  piire^wd  tk0'SkaPi  ^4lm 
otitet,<mdwelt  adtiiitt8d  toOt  WMi. '  C,  ariMfatm 
xiffthe  400?.,  diedi  and  kir  Smomr'niedm  BiHmgaitut 
the  Port^  admitttH  to  the  Ooja^MAnma  oaahut  B^ 
pratingan  Aeeomte  if  what  mat- du$  fir  Mr  itkfotf,' 
ana  a  Dterte  dirwthig  thie  J)iftttdaMa\,  sr  one  «f  tkefHt 
topof.  Th9  Gate  a^tiatt  was  premd  at  tM  ^or, 
iut  aakut  emir  Ifffiadam.  nm  oBandom^^ 
ItMitka»i^mmghtktWilidmrgfdth*Hertditammu 
tsM  tlv  ilmrt «  dUiUtMVtB^  nrmHmUjii  with 
ftts  aamtrmdHimt,-  Abagh.  -to  mnam  the  Dmkt^  M 

ir^aSo,  a<a  B.WuHotit  Tmtleo '^ik$  PlaMi(^ 
lie  R^pfoeiaaHvt  of  of  so  mwh  Pttrtkate>-mmigf 
at  toowd  ^twtt     Lejia^  - 

A  Dtednot  wuntioned  in  tfaPkadintft  torn  of  tie  fHett 
refemd  to  m  wki<A  were  mwW  Utin  dng  Antuet  and 
demud  in  the  otktr  and  alto  in  ike  BiU,  wot  p^rmttti^ 
to  bo  fiead  m  Part  «f  the  Trantaetimu  apoken  to  a 
ITAMfss  who^eat  otmtimed,  and  who  wu  mn  attuning 
Witnetttoit. 

Martha  Butt,  who  was  seispd  to  her  sifd  her  hefrs  of 
a  copyhold  property  held  of  the  manor  and  forest  of 
Gillingham,  in  Dorsetshire,  and  had  been  admitted 
thereto,  made  her  will,  dated  the  6th  July,  1821, 
whereby  ^e  devised  certain  £i;eehoM  lands,  and  de- 
Tleed  am  heqalBathed  the  nme  cosgrhold  tenMunt  ttatf 


hold  the  aaitte  «nto  the  «id  Biimfd  Hua- 


bnildluE. 

kiM  £d"hir  (SttTfor  afid  dortag-  th«  imm  el  Ua 
natuia!  Mi;  And  flwni  kbA  imiftedfetfcly  altar 
cease  she  devited  tend  1*qtieaflwd  the  iktM 
iflcntS  nnto  her  nephew,  Joeeph  Sdgttr,  ta  beM  ttii 
same  to  Mm,  his  hclrt  ufid  Msigils  *r  wrtr,  WK  MlrM 
to  the  payment  of  40W.;  Withte  three  warw  Awa  tta 
timii  of  the  deteawi  of  the  told  Bd*«rd  HAwtte, 
the  testatrix's  nle«,  EUrtbeth 
tots,  adminidtratori,  or  asrfgiu.  She  appMUtcM  JaM(n' 
Edgar  and  Elliabeth  DowdlBg  hfer  exeewtor  ■jd  <aM> 
trix,  the  former  of  If  horn  tionepiwM«i»wUL  Tmn 

were  three  attesting  Witnesses  to  Ui«_»St.*^£^ 
was  Thotnis  Dow«ng,  the  htfiAaiMl     maktlh  Dom^ 
dint,  and  he  had  i^akoA  the  will     tht  AqVMC  «f 
Jotetfll  Edgar. '  On  tfca  dttrth  «f  tb*  t««ati«ir  *  %*m- 
tion  was  nSsed;  whethw  thfe'irtU  ^^•••fc*** 
86nie  extent,  intaWd,  by  "*>»nX 
being  aft  atfesttng  wttness:  an*  Jt**  ttyitf,  th>  hitaw 
at-law  6f  the  testatrix,  anf  her  «iato*i«y  n«r,  agrMl 
with  Jo«ph  Edgar  to  confirm  tte  tide  ''"^gj™ 
in  consideration  of  a  small  snfflftf  «0B*y;  Mjl 
Hawkins,  the  tenant  for.  lif*,  agtwdi  toteU  b^Kfe. 
inter^t  tb  Joseph  fidgar;  told  aceorMiWfy,  ™^ 
consiieraiion  of  273?.,  aMae^  betwoeo  J  pha  ^gB^^ 
Edward  Wkins,  in  certidta  p«*pwti«^J84w«* 
Hawkins  was  admitted,  aMd  «ttrreiid«r«d  W"" 
to  Josfeph  Edgar,  and,  at  Art  aafoe  tm^Mm  Ry^ 
described  as  claiming  some  Intertet  **m  htir,  sg*- 
rendered  to  Joiseph  Eagat  and  hia  hrfrvftr  tto  pntpcee 
■of  confirming  hts  titfe  under  th*  -wffl;  nid  JosMb 
ftdgar  fne  wimitted  ten*nt  hi       ^o"***"*  » 
ctoW  of  (he  mandr.  In  tm,  Jow^fi  Bd»« 
Jupea  tenement  to  Jx»ui?  George  Saint  I^wr  9tOf, 
ThVpurthaser  had  notJci  of  th*  wHI.  aoot  ww  ^ 
price  of  <hcfee-ft?mple,  without  dedactitmorahahiouiie 
on  acftoutil  of  tbp  ■fOOf.,  «tiA  fto  MOh  MaetloB  wm 
made,  and  Sf^as  no  'part.tif  tfta  agfwihteirt  tfeift  ttts 
purchaser  shonld  take  upon  himwlf  thef  jwrment 
the  iOOl.  ot  that  the  copfbold  laUftnene^ooW  rentta 
xharged  with  it.  Hie  defindairt  Joae^iB^aiv^ «» 
■answer„iwore  fhAt  hMhTptf  Wa*  saW  alwCB 
at  dLllw  purchased  soliaior  having  >r«««.*™ 

oft  the  'fiopyhcHds.  ■  m  *b*  fcrf*  iJt*  ^■•^•tl^ 
chft^^money  had  bfen  KpfAM  In  Mymmt  ^rf 
teslatrix^s  'Sah)t"Ltt  aft*rw«dB  jsoM  the  ytou 

nerty  to  EdwArtl  BuMdie  tad' Riehari  Dwrti*  «  »»« 
nants  ih  comntoA,  irid  Ih*  Uttter  pnfckaMd  th*  slMn 
of  Borridge,  the  tele*  *e(rig  made  -nftiler  the  Mm  atata 
of  citcnbstktitfes  as  on  th*  e^nvejrane*!  to  Skin*  E^tt* 
the  Binit;  ^oliAltdr  actfng  ftir  sll  patttea.  Edw»r4  Haw«. 
kiiia  died  on  the  SOth  ApTH.!"*.*"^  ai  the  explMiiea 
of  three  ye&re  frorti  Kis  dWtft  thfc  -WpyhoM  lufiuit 
wflfl  wbrHi  moH  than  the  4«0L  Eliiabtth  Dtfrft^ 
died,  after  having  appbiAteid  ^^^J^^S^rff 
execiitor.  He  Was  the  Plaintiff,  tod  browgfct  Ma  UBr 
setting  ftiifih  the  ab6tfe'<ArOTta«*toe*«, 
appean  fronl  the  fthsW<rr  of  Edgaf).  egatoatJdwiih^dgif 
a^dRfchaflDiWiiiLftrih**  «»(J*nd  lM<rtrtfh;»th» 
2eth  ApriV"m7,r3iitee  ye^^"  Bdwar*  BMrkinA 
deathY,  ■praying  fliAt  Ihe^  might  be  wdi*edto  wtte 
siime,  fthd' thaSl  thepiupe  m%ht  be  ded^  *>  be* 
chaite  on  t!ie  tcftimtnt,  Ahd  tHAt.  if -net^ty, 
be  raisedV  fealf-  JosetiH  Edgar,  hyhi»aii«»r^fc^«* 
the  atatements  Wore  r<Tei^ta,  Bobmitle* lb* 
not  liable  to  knsWei-  And  baV  the  4001^  either  'wUh  tf 
wlthoot  Ihterest  for  any  Mm*,  Iftwwuoh  *  he  «^ 
on  the  2eth  April,  1847,  (th<  day  to  which  U»  then 
years  from  Eflwaid  Hawklttifii  de«h  eifpiiad),«M  ft>i 
never  since  bceb.and  was  not  then,  Masd  or  p 
of  the  estate.  mil  if .  *>»  "J*,?  5* 
ilaintlC  the  execflt6r  of  Mtk  Diwding,  tk^ 
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THB  JURIST. 


Dowilft'a  Aiunrer  wm  broatvUe  to  th«  plain- 
Md  WM  DOt  r^ll«d  to«  hmt  it  deiutd  his  liability 
*o  I» y  tU»  40(W.,  or  ao^tbing.   The  purport  of  the  evf- 
<^««xso-  <f  one  of  tbo  wUn«ne»  for  the  defendant  Edgar 
WM»  tAM>T«UiaiI)owDahad  ah«a4ypaldthe400/.  to 
t]M»  -plaMiti^  tbmwfc  U»  tolicitor;  hntha  said  a  deed 
wm*.  ••xiMMited  M^Q4«aaioo,  vhwh.  he  wulMftood  to 
bo  •»  ici««M  of  the  cbaige,  and  that,  at  the  same  time, 
tfe«  ■  ooUoUor  fcaok  Plaint  to,  hirowlf  foe  not  having;  db- 
ockv«nd  tbat  the' pnoerty  was  ohais;ed  with  the  iOOl. 
B|yr  ftftd.  affidavit  «f  tbe  same  vitnew,  made  under  the 
eowtawBwuaadw  for  proriag  exhibits  at  the  hearing,  the 
4M«l!H|>olMtfrX>f  hy  tha-vitiiMp  (ha  being  tha  attaetiut 
wiitoaM'to.it)  mapiOTad  oa  behalf  of  the  plainUflT; 
aaA .  tki .  Iha  deed  being  prodnoed,  it  appeered  tha«  the 
yto^fitiff  had  arkiiMUjr  «ne4  Dovjia  alone^  hot  that 
Ai»'t9BUoiftaiv  Mag;  ewsoimii  of  negleot  in  haring 
allowfl  Mm't*  M»  •  eoavmim  withaut  dedactioo 
OA  «BM)«ut  ,oC  tka  400A,  yaid  «  swpa  of  monay  to  the 
pMaiofti^  DMriy  aMovatbig  td  hii  ftall  daim,  upon 
t|b*.-itonu  thai  tha  plaintiff  should  prooeed  -  against 
SUgus  in  odor  tba*  whaj^. should  be  recorered  should 
li»  Applted  to  raeon^  Downs  what  he  had  paid  to  the 
pteitttUft  and  to  apaljr  any  surplus  to  tha  plaintiff's 
ovmtsa  This  d«Nl  was  diM  the  4th  January,  1848, 


iMt  b4iDg  mevtiaiied  intha^leadiugs^  (though  the 
n«*  »f.i(ayjnant^a»l«ati«flwtion  of  the  chane  by  Downa 
-mwrnmBtnei  by  £dffar*«auwev,  sod  denied  by  the  plabr 
iiffi^a^blU  ia«dDma>a  anawev),  the  defsnW  Edgar 
Mri«etCfd-l»  tba  dead  being  girsn  in  eridence,  and  the 
VIo^^bMU*  NMTvad  the  po^t  tlU  Jth?  defendant 
B4«Wlabonld  osad  tha  avidspee  of  the  witnesa  abon 
Mfcan  ol(  aad  «■  that  •rideoea  being  lead*  h«  allowed 
tiM  aaed  to  iM  md  airpart  «f  the  twuacttoa  spoken  of 
oy'^he-wStntte. 

'  •W4ffmm  MA  Skapkrt  for  the  pla&ntfC— Keither  «t 
tiie.  state,  £9  Can  SL  o.    a.     not  20  (ieo.  2,  o.  2,  fi, 
tevAlidataar' thb  viU  ov  tba  heqa«si  of  Uie  400;.; 
jtnmmM  tj Ommaih^  9  Rusa.  436 ;  I\ut»r  r.  Swtbun, 
a<Bii0.4O)  />MT.J^ii^,  iMoe.&M.  288);  forawiD, 
ID' Ar-eaeondHQS  eopyholdfli  did  not,  be&re  the  Wills 
Aot,  1  Vkt.  c.ae,  n<ftin  attestation;  (Don  r.  Daxi- 
cvrv^VEsa^teo))  and  Utabe4«s«iwt8  not  to  a  witness, 
tltanghiH  ma  to  iritoeia'a.wifa;  (ffatJUld  j.  Jlunp,  fi 
B*,«riAld  J  see)?  and  beadas,  Edgar,  who  prwinred  Tho- 
M»Da«nUDg;to  ibeoonw  an  ait«»bng  witnesfy  is  estop- 
paft  fihsniaising  tha.  eljMtioio.  Supposing  a  dovbt  on 
tlwpiriit  «slstedt'ifc'«raa«empTed  by  the  hair**  soiren- 
dat  ta  BdnrviiB  onUri  to  «oufin&,bis  titlp:  wider  tlie 
viUjwUcii'Maarted  asareleaae  by  extingiUshment,  for 
ttaaiNBiafit  «/^inten«tod.  (IWatkinianCc^rhoUs, 
08?  »Sao.  Abnt69S}  Co.  Utt  879.  b.,  280}.  If  it  ha 
trae  Hbat      600A  waa  ap^iad  in  payment  of  debts,  it 
ftmaa  lii>-jmlifisatian,i»r  copjboUa  not.chArgedwith 
ds^^Me-not  liable  to  tbem.  (j^nonr  v.  ^(hhm,  3 
Aifit  Gk€t  801).  Tha  landa  wen  chaiged  with  the 
400/.;  asidioot  anlytso,,  hat  Edgar,  the  devisee,  was  also 
duwged:  paasnially  with  that  sutai;  he  jmceired  the 
InOs  oai  eaBditio9-totpay.it.  .(i>ae  t.  SMitinfft  A  East, 
87).  iliat  Edgaiv  as  devisee  of  the.eatata^  is  iuahleper- 
■otellf  rto-tfaa  alalntUr }  a«d  although  Mr»  ITowna  may 
bkilufMtlUaUo'as  holder^  the  p)»peTtiy,.the  plaintiff 
MB  raat-.eliiair  anything  Msuwt  him*    £!dgar  waa 
■adt,<liy^iFdrdaof  the  wilLpenraally  liable;  but 
«itotf)ifaal^imft.de«ibifi^««tiU  th«. plaintiff  contends 
ttiat'ha  WBB  indinetly  so  aa  » tmstae  for.Mn.  Cowding 
^■eii:tM  40U  (ir«if«ncmT.jr«n<,ltfer.^  Ho 
Mcstmd.^ba  Aill vBlnaioC  tha.isstato.  deductiug  and 
dbiflBg  nbthim  Cwtha  Isga|By,  .and  na  therefore  ,re- 
ssMd  «QU^p*rt  af  tha  Barebase-monevt  as  a  trustee. 
fcrlba«s«  oC  Aba.  Elosrdrog.j  The  doctnoie  of  eaveat , 
tmfHw  has  no  afi^icatlan,  Mnoa-tha  porohaser,  in  faet^ 
pilTehsitd.iha  tstato  mlnua  the  le^yv  Although  the 
dsotM  in  /RraBMA  ««.£4tit  ym  Tanad  oa  bpp«b1i  it  was 


Tha  rasson  for  varying  it  was,  that  the  bill  prayed  no- 
thing against  Kent,  and  his  answer,  favourable  to  hia 
own  case,  was  not  replied  to ;  and  Lord  Eldon.  in  his 
judgment,  adverts  to  tnestato  of  the  pleadings*.  Edgar 
oi^t,  if  he  oonveyed,  to  have  done  so  expressly 
sul^t  to  the  plaintlff*8  charge,  and  his  not  naving 
dpne  so,  his  conduct  was  calcinated  to  embarrass  tha, 
plaintiff  in  recovering  the  money  due  to  Elizabeth 
Dowiding.  [Xnuihl  Bruce,  V.  C.—With  what  substan- 
tive does  the  adjective  "snbject"  agree tV  It  agrees 
with  "Joseph  Edgar,"  and  not  with  the  lands.  Mr. 
Edgar  having  conveyed  the  property  without  having 
eKpressIy  stated  that  It  was  subject  to  the  chaige,  aaa 
so  having  embarrassed  the  plaintiff  in  the  mode  of 
paa^ng  toe  land,  he  has  famished  the  plaintiff  with  an 
additional  reason  for  the  Court  making  Edgar  person- 
ally liabla.  tltniffht  Brmee,  V.  C>— If  that  be  so,  would 
not  the  legatee  have  a  right  of  action  at  law  against 
himlj  That  Is  doubtful— we  think  not;  he  has  a 
ri^t  i^nst  Ednr  personally  In  egnlty,  bilt  It  has 
been  held,  that  iHat  would  not  prechiae  him  from 
fBoinff  agamst  the  land  also.  {Mettengm-  t.  AnA-ewt^ 
4  Eussr478;  4r»w^  f^ordsworlh,  2  V.  &  B.  331), 
I  Thay  alao  cited  7%$  Attom^-Oeneral ».  ChriH'M  Hot* 
pitial.  (3  Bro.  C  C.  ICS) ;  The  Attom^-General  v.  Art' 
drew,  (a  Ves.  633);  JWiwrA  v.  l^eeman.  (2  P.  Wma. 
43,5);  Leehn^e  v.  Charlton,  (15  Ves.  193);  and  Sveljm 
V.  £vt>r^  (2  P.  ^ms.  664J.J 

AumS  and  Btm^t  for  the  denodant  Bdgar,  Insisted 
thai  tha  pl^Uff  ongiit  to  hare  hia  biH  dismissed,  with 
costs.  . 

Bogen  appeared  for  the  dnendant  Downs. 

jSMmkm  (•micBaCprir)  load  f^  hf  notp-book  tha 
jndgnaiit  and  olfearrattons  of  Lord  Eldon  In  NewmM 

<M  W^-^Msam  Bbvc%  V,  I  hava  oaD«idat»df 
as  I  wished  to  bav»  an  Opportunity  of  doing,  tba  will 
of  the  original  testatrix  in  this  ease,  tha  flasdiBflft  and 
ffa»  evfdanaa^  tooludiag  tha  dee4  of  Jannaiy,  1848. 
Mr.  SwaastoB  having  iaroorad  ma  with  hia  noto  of  Lord 
EldM'a  obaatvattoas  and  indgmmt  m  th«  appeal  in 
Nmmnn  r.  Km,  i  have  read  that  aW  atUntirel/,  aa 
wdl  as  his  order,  and  a  nrevioua  decree  in  the  Uema- 
tsar'a  book.  With  legara  to  tba  -conatnictioR  of  ttn. 
Butted  wilL  worded  as  U  isi  I  am  a«t  aw»ra  of  any 
a«Uiorit{r  of  whkb  it  can  ha  in  cohtrareDtion  to  dedd^ 
■sl-d*  deoid%that,'-thouh  tt-oharged  the  copyhold 
aatato  darted  to  th»defiu4wt.JSdgar  with  the^400f.  in 
qntidn,  H  did  sot  ebaiRe  him  Mnonally  WJth  that 
■M,  Mid  tlwl  his  asoaptance  of  the  deviw  did  not 
Esttdar  him  panonaUy  liable  to  pisy  thj^  mm  to  Mia. 
DowdiBg,  «rtto  bet.  axaeotor,  when  the  appointed  time 
of  payaasotarrindi  - 1  mv*  *>  to.this,poinW  Tofey  to  the 


Bf 

1817,  f.  1859.  tt  sppesrs  AsttHe  bRlwas  ariststed  la  MeH- 
nle's  report,  imd  tnatfs  no  denwid  agatest  KeMt  tDd  OM 
Kent,  br  Us  Answer,  add  be  sold  vUi'  ndtioa  (to  (Be  pBnInaer) 
dfthelega^.fndthatltwas^ripiU*  ISMdetosawaswBaliir 
la  Mtetertt  oonpaW  totBsest  oaliw  ^gBcy  ef  Ufi/.,  at  tba 
rate  of  41.  per  cent.,  from  the  end  of  mx  months- from, die 
deessas  of  K(ht«  snd  to  tsx  pIMntiffl^  ^\ 
fliadsBli  StiUflto^e,  Field,  and  others,  {iae  purcb^aers)*  ana 
James  Wood,  (the  mortgagee),  by  tfaeir  coamel,  uadertaking 
ta  to  pUmtiff  such  legacy,  interest,  and  costs — Order, 
that  uiej  do  pay  the  sam<^  acLordingly.  Order,  that  the 
Haater  do  inqaire  whetber  the  prices  paid  on  the  sale  of  the 
MUte  by  ihA  WWdi^tlteU  Rdttt  >Ad  M  tl^jaitn. 
dpie  thatW^h^ilC^iiW'th^e«^  iMD^ttt 
fcvour  6f  plainiiff  Klizalieth,  to  be  paid  by  ftie  pnrrtirtbri 
orer  and  above  the  price  so  paid."  '  '1 

Jn^  10,  leia^Qn  sppesl  the  dacree  was  taried,  and  ,  Uie 
bill  wasdlandsscd  aa  agaiiut  Thonaa  Kflut,  wKfa  colta  up  to  the 
bearing,  without  prejadlee  to  any  salt  the  other  defeodantc, 
StUlatone  aadotbeh,  (the  porebssers},  nav  ftlBk  lit  to  tUMl- 
tote  Mvint  Thnnes  utt.  StfUstona  and  odwrs  (tba  p■^' 
(MMOto  pay  tha  onts  rtAfseq^ 
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cases  of  JDiew  v.  Mitier,  Dot  v.  CUurbty  shd      vj  Md; 
for  u  I  read  the  wtfd  ".fimbjcof  ia  di4gtftmqtM«ti(ro» 
It  ia  oHineoUd  and  agrees  i«!ttb  the  word  "thenedUft*' 
nwats;"  w|ieU«r,  if  *'  su^}e«i"  mn  read  «s  ctoteittod 
with  and  Bftmeiog  vUh  ^'nvyisikid 'akpheTry  biB-heicd 
and  aaugni^"  it  woultl  mdM  any.  diS^feao^  LgiTs-aal 
o^inktt.   Xluv*  ne^i.Uuiaghtitirigbktoibirm.a;  1*49-- 
mwt  04  tb«  !qae«tion>  m hwDiv  fvm the  auCeiAa^  Mr, 
fore  iQe»it;i^.aa  between,  tfte^pkiiltiff  And  Bdgar,  to>b« 
collect  orinierred^  tbitt,  awamiof^  Uk«  400A  mrBtto 
han  IjcqqwhoUy  on  Ui.:Mrt  Milled  to  Uas*.i)Dwdiii9 
or  Iwr.  execnt^r*  the  ^^vwwl  o«{>y]iold'  asMtt  bad  ednni 
tl&ued.and  remaiR«d«  or^iit  not  dlaahAigcd  ibx-'UimJ 
D(Wding,or  lier  «aHCutoK,.w«iiIdi  havb loontinuad. and 
might  •ramalo,  JiabI*  .ta  Answer  nr- that  strin< ;  «nd;  I  hJw*' 
come  to  the  ooi»cJ>Wft« ; tUabi it M  ta  be'ita  ooUeabcdn-of* 
ittfernd;  forwbaWvei  way  i>eihfr«A!ai  cf.tbe-plefl^agli 
iMtwmo  the  pIaiiUiff:«it4.thaidafendMi,Do*>A*-^*<whAb-< 
tv9t  may  b«Te  itak^        1»atwee»  '^eiOiJj4MMr«  faftnd 
it  impomble  to  say,  and  indi|>«MiU«i?aa  I>et«tte*-tb« 
pluntiff  ^ad  Mr.  JEuj^  toi  saV|  tiikt^  Ue.  Stmt  ho .  oe 
Mr.  Edward  Bigrridge  vm,  -oi  toat  -Mff<  Dchmar    ai  p  wr^ 
chaser  witlianb  notice  of  Urs.[Bttttafa  tiUL .  I  JMivey 
tlun,.  had  to  ask  r^yadf  .whjetihn^  BidijttiA  not  solir^ 
to  the  p!06t»onea^alpre«)n)M.by  k«B«£4he  pert^tn^w 
th«4lW*»  itkpV>v»d,«s^haU4»<Qr  OftAitaAe^mi 
thAt  tbe  parchaae<9ipMy  Msd  hvSiiailJO  yritfirhaUy^ 
or  to  aay  extent,  reeeived  by  the  defendant  Edgsr  for 
tlM  asp  of  «Ai  DowdiKi^;  6t  ttVA'tmuM  An'her;  and'I 
have-  been  timhl^  to  aMtt«r  thUtt  Mesfloa  in  ^e  affr^' 
maMvt}.  IbeKeve  the  Wlfpre  transaStipn  bctWeen  Edgar 
and  Saint  Lo  to  have  "beeix  cori  JucteJ  and  coinplcteiJ,' 
tliough  with  notice  of  the  existence  and  coutcnti  of  tlifl'. 
will  on  lioth  sides,  yet  without  any  intention  upon  the, 
part  of  the  former  to  recD^iiise  tlie  401)/.  ;is  ii  diai-go  iij'un, 
the  estate,  or  that  tlie  pinchjoe-iiuim  y  w  hb  to  lie  iipiilied,, 
or  that  he  hchi  ;iJiy  part  of  the  imrehHW-'-niuiiey,  tu  lier* 
u^,       Withqut  auy  idea  oq  the  pairt  of  Stuctlio^  eit lier 
thatiU«i»£diMhsy  MrtvenUiMd-llH  «4alaiRcum'- 
bffed>with4he«)ui9iV»fihatMr&-0«w«Mr'taMi«ilyeiH 
IbffdiUaelafaBinmniecioHk'  -  INdMn  EtlM^:bi^iielUn|« 
tba>4i«iito«»  S«iii«i£o.)»»(nmniity<«iW  i&  UMMUhm^ 
iriffl  t«Kim^t'«a;'h«^d;ik^«1ttiet^f4^e,t!Mt!:tl|^H' 
theftKjtSng  litfliftftn^t^/in^feboiil'td  h^P  f(ir  two-tWifl'dibf 
thtf  ^nrthwfe-'inbney,  heVAuld  haVe  soM  br.bp^n  jvilliog 
toitll  fict  iiir.'  '"Tyithbiit  assiimipg  or  not  aEsuiuuif;  tJie, 
cOftec^Kesa  df^lie  report  ^n,J^mlt^f^y.  Jvaily  cdtnineij 
in  the  firtt  vS>lume  of  Merivale,  I  am  nut  .'^itisti-  d  tha^ 
I  am.di^ffe,riipR,frft«i|thia.gwt'a,atbflptjf  of  Sir  William 
Grant,  ;yy;heaXBfyr,t|iat,»q»d«r >». willtiai^'  in  «ittum-. 
stiiiie^,SMcl)  **  mufiheftm  i)Mt>Mrs>il>oardifigibadiaaA^ 
i4;m>  api^io«v  a>irightiof  ak>tioniiOictemt^ttlwin*M0 
ov.to  SidgaBlrftortiieadevpvtorhoMMbtiilmliaitaiisfy 
liabls'to-hev*'  CoBta^lyv  hidremnHLl  brn'tfotiMntvlAfced' 
that,  anpfHisUijf  iari<{)»owin'br1iWeiMtate  iMtidtatihiirg^d' 


with  coats  ftrtwwlly;  becaaad  of  ibembsbigaiin||». 
tion  t*Iiis  answer^  and  beoaiiae  ef  (bo  atmionald 
the  oaaa:^  agbiast-bimnfetha  bar. 


,  m  «M«.mAui&>f>4  mi  #en«MifirMjNfpii 
^erpkv*Mm\<)fm  «#aoi,6»w%-i«W        |» ' 

I  ,Spvtalimte.-rl*Xhe<(lcttonr«Bini3Dr<M  ■ 
c9»Bt«filhtr4fl<hmflont«fttt«dyitit«t«  "A  *^^^ 
guit,  JWS.  *y!i»i.hi»«niaii»l;imderee*V'*5?»^ 
d^n^mts^  j»f ,th4i  ti*rt^ ;  tod  ^  f^^^^SL. 
eigneeKfrav  ot.fh&.iitiiw^it-fiisa[rewia*i.Hat  ■'.y^ 
b«iikra4»tcyi  lisMed  .m  *faa  a7ill  Bfaecb,  l^^^Mt^"*". 
Reay  ( ,and. .  ilia  tvafr ;  tfaa :  *iita«  r  bf  itfia  fcwyf?'^ 
vtM^jiBodnbitheitiipe  bfiilIiaii«akiii|'et«5"J"?T 
t)|«i«««lll-4ters|>[durem<«iMl  •ad.#i'^,»*!II*S 

iiM«t  wdidNMkl  in  the  «fcnlta|  eflt^  ^^TS 
Doffca^-.iiadduiMhBia^  «M«'M*'«P***:"S21 


thft.defiiiitlanU-flIaitfwa[ik>  ham  brliw  <«  ^. 
e«oh>;wiaca.(aBd  ^ti»ta-!fMl)4iTBi4"i*>^'"'7;Lj 
cUwM»<^a;te)thoamaianbiBf  67M4<'^*^^ 
torliaraia^  tigbt^a^bttBatni  aiid  Mtt<nu 


spiritaio^  ipb)uB«dtl'of 


,e  ROb'-unenurKsu  UMWU^-iiivn  ihwwibn  ii?iBW»'t*  "r" —  ^ 

by  Mrs.  Dowd1«y/oi?byth**Lfl4Uirs'aet,  Mr.  iKownii  chiraad  l^yith*  lpWrifciafc/a»iibto>  pnwf?*^^ 

coaldcaJI  on  Edl^' iH'thlir'titlMiy'6tfidr  suit^tb^^^^^  thpyMliadtiraatteUed  tM>defe^tiits-«M'^'*PLT 

4W);.  aa  brtweeK-,A*iW;'p^;'tb'ftt(ISMmry  M;,  T&own^  '  .i_i.-.«-.«i4tW 


,  -  ,  -  „^  tmnafcr.the  HMflitathete  oranteAiirs*!— t*^^. 

against  the  cbuige;il1<iW;KiifJilg;^b,  so  fw.Wl'.w-       '  '       '    *  '   "  •     -  -••^ 

aware,  no  fraud  eomrtiittea  apoii  Saint  Lo  ^.Ji^gf^ 
To  theisc  cuiisi<!cratioii8  heing  added  the  ahiup()<w(n9nti 
of  the  ease  as  a^jaiiist  llr.  Downs  hy  tlic  (tlaiatiif^q 
counbel  at  tlie  liai',  (t)iougli  the  bill  <  .x|ire>sW"Seab0 ll» 
charge  hoth  defeui^ntB)*  aud  tlie  ti-aitb^ictitqi  oBJAnsuyy 
1B48,  (I  ni^an,  oC«MHse^4hftdefld  proved  on 
tijB^'jt  heiialf|j aadfthe  >te«kttmt'madfl  in^^tiiaC'mofitlr)^ 
a  twasartlnif ^ 'to  iwHidli4ho'lUll  i«'Whb%  rilemyltttt 
wUohsbewa  tiMt>thaa»(whb'mv  tMty'ahd'MbtitqWtl&tiy 
plahitiffs  inthI»;HiiVguttrly'drcota*(tadlBefftoi!te'aye  nift^ 
pirtfeBtoU-^-Idiynot  fhhiVI<att*UhJfobHetyWkV^ri£ 
olb«r  ed^ne  thtOi  to  d^sfniss  tfie  bill  wltVoiii  pi  ejn^cp, 
to  any  'bthft  siiii.   I  dUtniss  the  bill  as  against  Kdg^,, 

vHtb  costa-  ndt  exceeding  5^,  which  T  give  because,, oL  1   1  .t""— ™  man 

the  difFerence  belweeu  tlie  bill  prigip^Uy  and  the  bUi  thtiiab  bf'toaide&nAidlaQ-aMl  ltiw»'«y  y^ 


10£4&^««dihad<tbafe.day.paid..l|lM(  ^.^^JSL 

tfl«lJie;or.iQipiV*r  HtdMai»t.opdifUiiii)**5'2«ll' 
wiAtB'Wid.kpinttlfoV'tfteinMa^  w"^ '•tT^' 

ficcpin  xeniMi  •£>otharlcood%-wiar4>ai>^'S!rMr 
v«mdiy'^d^ndaDt8  'lMtteibs>lqM>*£*^^ 
baiikra|Mjr.iana'^i<^ic<Mildtaitl»^^ 
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spirite^'iKiitlut  the  litiM  glMiild  be  tcaniiened^  ift'tbe 
books  of  the  Coinpanyv^ini^iheniaaMs^af  Ihvpkuntifb, 
bat  that  the  derandants  refused  to  comply  &c.,  and 
thea  inusted  upon  their  r'lgSl  to  a  lien  upon,  or  to  de- 
tain, ordiatt^orlseaf/tU  8^4  gtttodtHoiUit  residue 


wnt(itf^mtVlt0'wMe«  "itiiS  ^pMte  «h«nI»<bft^Kv«rM 
uV«»  llM^lthtki^ih  OH  payment  ftc.of  th« 
BM)iMr<&e\';\iiiid'It  Wtt'wItnesMd' aAd  agradd  fi»^ow«, 
r'^he  ^e^lffiAtioif  Mt  <rat  ttti  airetttAen^  'by  the 
piytHfS&''<ir^''pK7>  UMAet"])rotihie^«frd'  Upon  cMiditiotA, 
all«V^c^^lo-rdjp4ym6iit'#  iti«>  d'fefn^oifi^  A6t 
eMliM^O^  >  aiid  ttn>  avefm^t'  tX  payment  aeee>drag 
thVMgi^nieHti  ftcr:;  and  tfetett  awre^;  di- 
fasdiiMtf^iit^iW  botj  At  ih«  -fim«  or  tlM  mUHng  oT  tUe 
agredtttEM^^  kMSHfed  M  aMien  vpob,'  or  ta  i^^Wl^i  (|te 
aM  «t^<Bnt«pMt8;  ot>  t(y  dlttraitt  o^  ^11  flresaibe,  or 
aHy^jEfkrCthMWr,  fHthe^teld  sb«  «f  6^70^;;  tb&  nUdWe 
A<k  ;^iraia'''t}ieH  asHlgiMd,  m  a  bre^b^^fahPl3M  dpMa- 

6tTW.4m<>  11i«'EeMndc6uMwiuupdn>t^dtti&e  ame- 
nUn^.-'imdyfttt  aVfeniug^t^  ^eUdsntB'W^  tiot 
eJftltl^  toiA'4l«n^ri|jd6;  or  tb  detaltt,^  dtotnita^,  or  s«V^-tlio 
wtiitt'itt  thB  i»iiettff-and  apifite;  tcft  okN-it  antotl  toBit. 
t«^«fi^^Dme  df  l00?;»  ita  i^9}>^i  of  th«  ssfd  '^tria 
(^^S490f.)«)le^d,  is'a^brMch,  tf*e  wo^-ifrtoirri  .flrtffnon- 
pagi'iMtti'bf  a'lk(b«  MTmi  «o^^^  the 
aaXiMta-^m(K.  ffi'/^  fhtf  pt(kd:t^d  Cfav  ^tbh, 
wlUtlttIi^il«d«f^hdaAt«^We>flentitI^>tti'^  ^updh.^Or 
to  detain,  distrain,  or  sell,  the  wbqle  or  any  part  of  tAo 
wftka  W-spWttf,^  -for  iftif  idittlft'or  khir  pArt  of  the 
Bafen^-Wf-fTm:^  ^be'trittlcfiWH}  6n;htMhH^  Denih^, 
Oe^^^kt  tfetfa  ehlhigB  III  LoBdM  irftti  Hilitt'y  ^el«i, 
IM?,  iMvek  )»>Wrtllcfi'tnur"fy)tHtd  t^r  lHe  -pHfihW  Rtr 
filj.(raK^II#.,^'aftd'f0rihe>-d^feb(tAtiW^i!«tb«-W 
anif^iMfvfiL^.tvaiiivtA  to  file  pkhttlff^  frittv^  to^- 
cMa«<U)»^ikag^'Vnd';upon'6t^i'tfadt)6h  tfta^ 
the  facts  WM^W  W  Miil««^{W  fW 'si^M}  caAe. 
.A^MlieidBte  ^tbe  agreaBaxrtiofi  tths'iSfitb-  Avgiut^  the 
plaiAtiOUSirerifl  ikm  aMita^Mt^one'BwyvB^nit'whMM' 

f««daiits^ttunaricpi^i4iratiedb^(hf  &'WiUi4jV  xkni^B;^/ 
ani  •att'ytobtbuAifiHB'uinhritljre-iwovi^iie  of'thatwoti 
aaul<s«viairoftor!a<ts>KJr  PafUaitBeiirtJ' 
18MjnB.tiftj«hdj*iiin».onth»ibanki^ptoyi'iUaV>«artifltf 
oli[4^.,bii&i«isst<ofiia'uwineilniid  -japtfit>iliittali«it''bi' 
Mgi^aB^j  itL  thei^t^'Af  Lotidom  -mUfritlniiftlnD^fttl 
BaQr<^iGai>'At<t*e/tiiq0of>th4  Mhknitetbylbbem 
iftithoftauitaor  edtbv  pt^nriKsbf  tte  tMbn^A^isf  tih>«' 
S4k.>lfiatti«ftnfl>il>9el(bt  :a^)u^  buaiUdtyioF  wlnerttnd 
spiiitB,f4he  prOfMftyiofiBi^yj.wftUih  hhU  biien'jlnporlt^ 
into  (|iBdi^et**"'it(dr^ini^tiie>docki)  al^  'diffrreni  UmtaJ 
Sbol-tlbnaiftenitiieibafitkvtrptey  thelptointifii  dMnmbdo^ 
tlMi>eteeasica«<  tbeiriaid  wiB^aud«{iiidtBj'Oi>ilittethey 
■bMald.b9J«rapaftRed  itni*  th«ir  aiamfs  Inithe  books'M 
tkaiihiindaks;iibut  >«he< '  dcfAidanIs  nfbsAl  to^compl.v<J 
aadaiated  ri  alaiiik'ioldataiiijtbci>wiife»find  spirftt^  >tU' 
iairfaitbdfU('|lMafcot«  agnceiAaat.  i  a^bewldpgE^eiaenti 
vtm  ibcrtniitad  ^ly  'bxedntod^ .  lftnil>  tliei  ]ain«ldt>  i«f  it  W 

daUwMiaatorAiDf^^agrteneMfi  .^VitAwkMMmiif" 
cUim'^  bSTOiJ  cMnipoeed  |of  j  Items  iii  ilri  «nafy«tf 
DMiilbfadi  B«iwMcbi>aGAonpalDi<d:  tlfei'cavaj  atidlit-'W«»'t0 
ht  manM^M^  &c<tlie  -  paipo9eaj'Ofl  ttae  owej  fbo;,  'tlMt^ 
t^«cmlsali>iteD4a-  ibecaiMi:  du»  ioom '  Bmt-  i  before  ^  IAh' 
batlldn^rtci^-fdttmfL  iiiJicwbofrvftceftalb  laaftetsi' ialdO' 
sWtedt  inotfa*  4qaiyeBjurektiag  4a  itorikib  4ine«  kivA 
apijAt^^vMBh  liod  hetoilaid«l>ani<dipo£tttd,KM)ilu  tikf* 
■Md<doi^  prtmites^  and  k«nio(v«d)  fronl  lkfa»'«ald  dM>k' 


remwA«ddiie-'&ti'tbetihieofthehknlmi[i(cyv  Thedock 
premlief<ivere:vithhl  tlie  port  of  London,  bat  inot  Within 
thfl^W.  Thei^>e«ialc&M«^nset-ouitheBeiitionKof  the 
aatofPtudiament^^andavenred  Uitlt  H  tlibfe  of  ratea  and- 
chac8WhlidbMhid«Iy.Biad«  by  theCoMpany,  AAA  that 
tbvsaidiailm  of  C770/v«KOef*'th*Btim  of  MhitSr.  fbr 
wUek  tiieijaky  garfs^thdi' -wdlo^  was  coiiipoeed  of  ' 
raftw  iaA  Au^mMo&Mag  iio  ihw  tables-  >The  a«couirt"' 
of  ihtf  aaid  'Bbayi  witotialiboeAi  every  taonllk,  iabd  ^ 
eaAioai»d<i1ilrf«yamt%'«'Mt«ulBr  Itftt*.-  '  A  iuve 
naifte  the'i>dfe»  of  ifiiiMaad  spirits  iibpovtied  Into  tM 
tfooba  bolbffiD'aniearEn  Jfcnnaifiy,  1848;  U»  B^cn^taly^f 
tbe 'Couatpinyi  Wrote  to  deein  payiMRt, '  abd  to  re^' 
queatythat^  (mtil'SKh  payniiitsnoald  be  made,  th^' 
baabrdptiwouid  aot^lMUe  Attyioidem  fbr^  dellvoi^^  or 
JmintotB'ilorwtntri  add  sfitrl(«' depoaitod  in  tbe  docks. ' 
l^besi  ivere'tfaen  Mi^nd-  :fettiers      ottt  to  the  same  ef-'  ] 
feOty'isnd-ihewU^ihhf  MiallideliveileA  were  permfttbd  - 
byth«  Mwrttkiyi'iiroM  'URtt  ta-tUdts  on  his  own  re-' 
spODsibUiW,  bill  thM  he^JSnna  Uioe  to  titne,  refdaed  to' 
ponpiy  wnkosders  from  Reay'to-delifver'farrer  qtianti- ; 
tieeu'«M'«b«nd  fKud  tb»  19«b  FebrBary;  l^d,  revised' 
^  diftvfcr,  ttid  BOttT'  diddiliter;  aiiy  more  irinda  olf ' 
ipfeitk>'  Oatbe  l^tk  Febpawry,  »««y  wrote  to  tfce  »e-  ■ 
cKtloyv'  ^Vyiiu«i»4«^enBia«d  toistop  oof  vooda,  y'oa ' 
etop'Oarbusin09»{"  Biid"i^w«iw«wml  by  the  secretary, ' 
ooi  th(j  iT^i     MB  teqitstod  br  tivs  dir^m  &c.  to ' 


♦  The  113tb  section  providcB,  "th^tthe  said  Company  tlinll 
lindinay  tuke  or  receive,  for  every  article  of  goo(l«,  Hurt.-i,  nv 
ti];erchapdise  wliatsoeyer;,  nlielUer  subject  to  any  duty  of  cue- 

rates,  rent,  or  sum,  hof  rxcppdin^  tlie  ratcn.  rent,  or  sum  then 
bsii^illy         ill  tlic  \Hiv\  of  Luutioii  fur  it  in  rcsin'cl  of  wlmrf- 
Bgc,  unsktipphig,  landing,  ri'lunOing,  louiliug,  houbing,  neigli-  , 
\ag,  coopei^g,  and  saibpling' of  every 'stictiUrtIc4e,tLpdf  ^fo£er 
work  to      performed iri  redpedb of 'BdebioOdA^  u  i»hall  be  rea-' 
Bonable;  aid  tkirI>ockCpmbuy>ifeabi  w«-may't^kt)  atill' 
ceiTo,  for  every  artidlc  •FgOoUvmrrfl^  Wattfttlwhi^A  irttttM^'' 
ever,  whethcrsubj^ttoany  duty  of  cuBtoioaand  exciie,  bo^  Or  ' 
either,  or  not,  ailt^  reieonablt;  rates  or  sumu,  not  excoriliDg  the 
kums  then  uinaUy  piuii;iji  ttie  port  of  X^wlan  for  or  is  rupect 
Df  wli^irfuge,  shipping,  unhotisiog,  ^-Hgbins.  dcliiRctuigi  lii^i 
te«^opera^e |Of^ 97eiyr-«Hro article,  and, of  lOt^c'iWP"*-  tpJwpeiff^i 

iiict^^  tbeairectMSBDail,  from  time  tatiDir;ffWteoff(»<Memi>9.t 

'fnte' itM'ifetHloit ' leiMta^,'  ''ftattM  lilM' or 
to      MM  Obiimbt-  tD'tflfet^  orady  i;bearf/iAH^,  lihd  naer- 
c^Mdiis  ^  aipMshdtW  iMoMi  Miaft  Ue  JtM  it    Mbre'  tUe 
esp)Aticmlor<UKOioakndanmobraivW'lC«o«ef''a')^f^ 

nature,  tJien'  at  of  befor*'  tbe  npiration  bf  tMtve  tial^ndbi'" 
muiitlis  next  alter  the  cargo  of  the  respective  ship  or  TU^al  ' 
importing  any  s^ucbgood^  linve  been  cooiplfctcJj  discharged  or 
uiiloadod,  or  ])ruvioi:s  to  the  rcniovat  of  tlie  sunt  front  tlieflrc- 
tnisas  of  the  Company,,  which  si)all  ^rei;  h<y>pet^ ;  ao4t  in  ciuse 

collectors  of  the  Raid  Cbmpan^,  firtt  i>*yJng  tno  duties  duein,, 
respect  of  etu^h  goods,  to  retain  and  eeu,  or  causQ  tobe  aapCj^ 
all  or  any  part  of  such  goods,  wareSi  atid  merchandise,  and,  out 
of  the  monies  thence  arising,  to  retain  and  pay  the  rates  or 
reitt  aad  sums  wfaipb  shall  he  payable  to  the  sua  Coittpaar  fa 
respect  of  bibb  «iMldi«MM*^  J**Mei^^ 
aiidMneBdBofiBbUiDgrnibh'dbtitksiTClriBr^ 
tTxy,  cf  iUi«riapiiSea  arima^by  such  sale,  i^Ad  sucb'bf  the  (nra'-' 
gO9i0,, fffuiqs,  and  merchandise  ae  shall  remaia  unsold,  ta  tbto'' 
person  or  persons  entitled  thereto,  upon  demand  ;  and  in  oaie" 
sucli  goods,  wares,  nnd  iiiercliandise  ehall  happen  to  be  rcmored 
befuff  Ihe  rates  or  rent  pnyable  to  the  CompAnj;  in  reiipect[«f  ■ 
the  same  shall  be  fully  paid,  then  it  shall  t)f  lrnfT',fffli^iy  WMu 
directors,  or  their  coltectur  or  collectors^  to  tak?  ^^^f}utafi^j 
or  sell  niiy  coods  or  chattels  of  the  owner  or  owners,  Qoni^tpifve 
or  consignees  clicrcuf,  iii  manner  before  mentioned ;      "  ' 
Company  sbaU  and  uiar  'prDKCBt^lanj  actiov 
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dawBtHdoato  tbelf  M^wst^  kkat  no  man'  ordem  iiat 
ddlmy  ^  iamwl  by  yw.  witU  pajytnent  Bhall  b« 
Bttde  of  1000/.      ■ocoani. '  It  was  praved,  (u  ^ 

kvm  the  pkudiffii^  irtllob  wtn  named  tfev  tivB  QpuioBx 
«r  fUe  Omrty  hj  rnntAnUnrnwH  "ith*  Mied  co  the 
jblilt  ifeidB  of  itefit^m  aad  vmboqaevwuk  wiiQiia 
^ftfr*  of  Xendon.  *fast)  <ltMipimid»'Pf  iUrtar  ywn 
Iflrt  pMl^  tlujr  had  unM  *  oiukn  asirting  aad 
■fibttlathfl  pQttof  IjBa«lwiCf<fr*hM<Bg|flW'Mid  lyow 
hobwmefa  WthMi  thd  ptrt  W  detail  «U  goods  depoaUod 
iMIb  and  mehiBd  by  tfati  M  tb»  poipoae  b«ii« 
flillMr  wfaarftd  or  rwaMhatased^fov  botbt^w  Bt^aett^ 
a  ganeral  Uen  fetf  thafip  gtaiand  biteitoe  uh  Mapept-of 
aUcbu^dae  ft«H^h4|>ai^r>«  dapolitiiig  t,b«>n,'w 
milfai  Majtectier  ttoM  gaedi)  as -fil  fiU  other  ,g«edB  «t 
any  tfttio  pwrk«dy  d^Mtted  ^r  bini  fcvd  wteifad  o| 
iwriitoaiid^  or  botl^  nboatbgit  pwmiloi,  jmd  idtbongh 
uiA  other  Btfods  fattd  l»««B  tfrmo««)y  d«Uv8rad.  apg 
thai  II WM  tbe  cntMB  ta  iktatn  fto^d^  «»dap«sit«daad 
receired  merely  for  the  purpose  of  wng  wharlb(U  ^> 
ehafgea  4nt  Trail  thk  party  a«p«attlog  ia  reifeetiof 
olhar  toada  |«rfrlcinly  mumonsaa  oidy^  and  vioo  rtrBlk; 
thai  If  itotfoa  «rm  noaM'thtt  the  goada  a»  dqioaitad 
were  tb<*  pniiierfy  (>f  aonaotber  fmm^  and  pMapniofi 
weredatnanM  by  aodi  tUad  ptMon^  thauiUom  wai^ 
tftdetai*  thda»gtMKl»  tltail<  the>  tnrty)reeeiiri^ir  th«d^ 
poiit  was  satbfiadibat  ,tba  booos  were  if^ly  Mi^R?^ 
petty  of  tb^  panoA  dcaneiidiiw  poftsfis^n;  and  that 
eneh  general  lien  extboded  to  alTmch  rat^a.^qd  ohs^^^ 
aa  thaae  maMiened  ia  the  aBalym  exciapt,  thow 
wbiab  Biada  tfaa  sum  4f  {tlLl^tt^  ibr  which  ,tlra  ^t-« 
dial  waa  aattaaed. '  Butiihe  vUtvaau^id  not  fv«ak-tQ~ 
atqravab  Bnatom  eAtewliMito  ^racM  vpon  fcy  Aeiaa,i 
ltodaait8,-et<aBy.of  ihftdow  «asqMuiaa>jii:tha-pia7t 
oaitt  that  aM-'WlUaaaaMad'tha^diftvaiwdarqd  H  to 
^Undtft'thedbckbaaiituiiMb  Jlo  airtdmeaiJirae 
of  lbl»«iM«iae  'irf'  an]r<endL'eiiitaigKOB  tba  part  of  any 
of  tbadook  compuiiesin!tlw)M«t,«r  of  the  cbu»^  on 
eunilae'ttf  any  each 'right  isf  general  . lien  byt^B  den 
fendtotseir  any  othetd(Nwe(TOpaAy;^'Wdlt^prove^, 
that'  It  was  the  pMctke  of  the  4efesul«pt8t  f^ndof.  tbji 
otlwr  dookeoiBflanieatioeoastoiiaUy  to,  ntquiroaqdtaUea) 
BtandiDffdcpOMt'of  kndhey  fmsd  thorn  ^mrties  who  ^ 
qaind  dellmy  ofj  ^iri  gooda  without;  iqMQfe^'mtp  pAjTrl 
slant  ofitb»-didi)g«a'tfaai»0n«".:1?b«  jwry  l'o«wi[MM'Cif%t. 
tafli  ria  peomd  by  4he  !w^t«waea;  AQdf  »fiOTV 

tbe  dirbction  of  the  tLord  Chief  J ustice»,  that  <  M  «  AVh 
tom'aKlatbd>iiicaBlatid«dWid'awlMd  ta4bQ)4CMnfiaai«« 
a#ir«aa«»  iatUtMaaK  >Mry  also  foui4r  tbat  the, 
ddfandants  .wem  within  tb«;  oiutom,  .aad,;by  ,;ceaa(iii' 
tbma^badt  at  the  tlmaiof  the  bMlkrDptey,;an4^wni 
theiica*iitil  llia'timfiof  ihe^ainfeir>and4eUi!try  ^nder 
the  ag<eam<Akti  a  goMrnl;  Uen  on  the.  wines  and  aptrit^ 
in  the  agoaatadnt  nkenUeaed^  l^r^l^^  tevAs^d  ,4>j^^e«, 

fi;7(M;,.«xcept  tim  itenti  «aipufUlDg Ho.  5U,<Xfyu  -Alit 
pWntyb«lgaaUdbiitJl«[adiniaNbi^yoi,(ha  aTA4ai|W.%f. 
to  MtatoiA)  oitithe^  grouod  tJbat  tha  jej^daqt^  .pfk^ch 
ti^fata,'aDdreaadfeB'Weae«iwt9d|-d^&wd,«Migo!Ke»»d 
fay  dieic-wbeif'PariiaaMnfraidjr-}.  andajsa  objeotad,  MWb 
thei«jibg  of  theiIi4}i44^ief-Ja«ti()e,  tifatif -the  «u*tom, 
ekiBt«d:a  axteadcd  iaifd  itp^tfid  tft  doak.ooinMni«s^ 
waU  aa  <b  ikdividnal^  'n^aa  lnirarivot;  wd  lurtwri  tlw^ 
tba  bnatotab  aS'pptvediiifaa/anraaaonable^vij  r«^(.aHd 
that  the  deibnd&Dtff  "vir^re  not,  th^  do;^  pt  the  agne^ 
Aent»  antitMt  '\»iBv\liM.:p(man!oS  ,tha  it^fii  .f^rjx%r.- 
meniy  to  ddtai^  diatouQ*  ot:  flsll  tho;  vfAnfn  and  flpinta., 
faa^  dM  piof«tor.«f  khaaa^ce%  j9cwd  ?infraipec^ 
of  thciMAeiianduchamawh^  biacaBieidHei.fnHq. 
baakntpt  vrkv  tothft£aok^lpt9y^  .,Tha  da«H>dapi%pft 
the 'Other.  4aiBd«  eoaltnded,  twit  thaavidenoeaCtboyfMs^. 
ttai'*aaiid8sitaib)ei  tlaittt»diJNot4o».ef  tb«.t4DvdCbie£ 
Jvatioe  waa  oaaraeti  that  l)ie.«)wt«ia  «  MOTfd  waa 


and  entitled  to  a^ensml  Uw^onaUthuaiiirMHiiifi. 
ritsforthw  gwfiial  botaaae  i»  respgcttrfttuWy * 
the  wines  daUvafcd  befon  the  banluniiitciy;  aatttt^ 
ttu*,  by  victiie  «f  the  fKoriawBaol.t&w 
mw^  they  Aad  .in  fe<^,  dtatwntd  m 
aadqipirita  prior  to.  tha  b^Io(iipaiQr^a«4  w»fl#iit» 
diatm  or  datato^am>.^i'Xheaa.wqn^Miali^d» 
>opMan.i^tlMHCauviio.Ff«mtAdw  imnMHi«. 

vlajntifjStVHTtN^  JVvar  iMawtU^ntadlial  A^,^ 
twdanta  W»9  antitted  to  (detain  qj^'th^fvipe^tt^  iftn 
wbial?t,wer»-iB  their  brmia^a  at  th^  d^i«f  t^vHr 
men«,.^  the.m i4MflWt,^^  !h^!^^.■lff  «d 
chaxgas  wlueh.M  beoOHf^ndae  ta  iwJ^il 
thoso^wimi  and^>irita|'vn  amt^i-itHt 
thuagreemeaiti'that  th^plasnttfia  p«il';^th*,(lr 
the^  anm  of.liOi^far.t^  pt^^$fii^9b$v^^ 
qoMtifin  a,  wb«th».tbft4iftpdaata»«ti>|i« 
by.eostoinyar  by  tWa«l|horiitv;«j.it^r«i4^^ 
menti  to.tak«aaddetai%.«t^thadaifl4.^lMPfM^ 
ov  At  any  time-aiWc  the  banlMwtcr  afiBaiffMJfWit 
the  idamtjffs,  A9-jm»ie«9.,^,am*M/mM 
spirite  which  .wer*.4h^;  04.  ,theii;iMViMVimflpn 
ware  then  .clearly  the.  pfDoiwtyafitbAf^^ 
rat«B>«nd  tiwvjw  iwUah  bad,  Mewoia>{raft^  v^fm 

R^»W6p»hubaoluawtM,tfarai^ija]  

w^m,aadspintewMQha^bMii^dwi(^  ..^ 
thei%  bat  which  had  .lM)eK  dfl^W««  tff  tM»  tA^"* 
bafiiro  thf,  bapkifiptanpwUhopi  a«a«"V(«i»J«» 
apd.GhaisfadaaBpw],AhiHau  ,1* J»  ifflliaittai-tWibi 
de&n4aats,vfan  i*QtewtiafldealPida,ta4*Mth^^« 
a  maaarrifliile  At  tha^vrwU  :  No , wWaaoa  toWit» 
Di)ght,t4*h«vB  .bean.  ,adni^te(V;aad 
bot,«ititUd  to  .qraip  ^»,b^w£t,4iWtf-W»^W^ 
lntU.port9^Lqnd<»Vn  Wm^i^^'^.f^ 
bf,awf»to  pwppa,flan3)pnff,.oii.a  «ni|«t,;M«wPi* 
hoW*ngiiip3Aa^,,pc9firty^[to^»ideH^ 
CopapftoKi*iad  tkamJVi^kiihm^n.mMmf'^^ 

6f  whkVthay  »Fort*M!.«M^<i?e.  ,  |n,*«.«W.  J» 

kMawM,-,tl»y,wp9Jd.**F)e.had.»'fl^ 
toyed  !by^.aUi»,fp^iMBaf,M<Magi^ 
[n.  «uL  d*»*J^iW?^ 
toa-load^M  *fyg)»da  ^loiw  ^UwiTi  wlHrf 

thBbaigaW.wa».io.the.»at^a»dt»ia*tey<|^^ 
hotluog  wbioh  twna  Jistf  «la«lt(gi*» 
rcWew.^,  J.-nPo  vfis      that,  if  *?"**'*!!!; 
txytb  fleetipn,  ti»e,  ^inpaV.bw  w«iW.bw* 

k««*dy43  fl*rili'**t'eafla»itbayWoaMj|W 
banal  reqedy'VP9n-Mi,BctowhM  l*^***?!:.^!!?^: 
bitf,^i&j.rpi*Wly.Wi*tM',aowli*V 
btftt«te.-' .B«i|b  it  ia,A  rtaflofii»w,,that.iW*»22 
b«h«a«>  wt«S^^6».!dffbti<»n*««^«|!*^^ 
e^^W!ffniady,cai(i.b»,ta|(aB*at;tMP^ 
ly  inrnKViM  '^y  t»«»  eW'«a.,%iftC'Pffwqr*'* 

*Mg#ainpaWiWaB  wMp4»I!»T«e*«^^ 
mob  roepartn»%j#r*bDidd  and  )^irf^"J^!tS 


.h*t  a wediftor  of  the, aowaw^^ '^■fl^Zji. 
Yidiini  Biewbw:>oE;tbo;  cQaiBaBir^F''''***'^^^ 
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Clw  etnonmy,  as  Ite  lAigM  hn-n  done  at  wHimliAi  Uw 
■>iit  Ibr  iae  statate,  but  thM  h«  was  boand  to  me  tha 
KMibllc  officer.  (Stiward  r.  GrM9e$,  10  Mee.  ft  W.  71 1 ). 
**  Th«  ^rtnoIjulM  Upon  whteh  poiren  ate  eoftferrdd  by 
die  I^^slatnre  on  UMse  oonpuiiee  Is  now  so  well  tm- 

-Pattern  OmHHm  BaStiNf  Company^  (10  Adtyl.  ft  EH. 
.040),  •*  tint  it  is  not  needfU  to  do  move  flian  ^nertdly 
■tM  x«ftr  to  ibeiQ.  They  an  fhns  laid  down  byLoH 
Xadon  In  Btaimott  v.  Tk«  Otmorganikirb  Canal  Cm- 
^m^f  (1  My.  ft  K.  162}  i— <  I  apprehimd  thoM  who 
«oiuefo»theMaetotoFarlism«itdo,  in  rffeet,  nnder- 
that  they  ibell  do  and  Mb»lt  to  wbtlerer  the  Le- 
S^alatnre  empowen  and  e^peb  them  to  do,  and  thai 
Dkey shaUdottothluelse.*"  tUmnkmmkm^ 
«Ay  Compw^     71m»  (12  d.  ft  Fin.  739)  is  fo  the 
wune  ^ecL  and  leads  eonaRy  to  the  eondarion,  that  ne^ 
c^filencc  of  enrtom  oiwlit  to  have  b«^  hdmitt^  at  the 
trial  to  charge  the  phuntilfe.   In  etak  8  ft  9  VM.  e.  20^ 
Brf  97,  eertain  mnedles  an  giVral  to  i^Hway  eotnpanlM. 
Thev  would  hare  been  confined  to  thoee  remedies.  If  not 
aided  by  expnss  euMtttnent;  and  so  the  Legnlatnn 
seeliia  to  hare  thonght;  for,  in  eect.  89,  theV  have 
e^nasly  reserred  to  the  comftaniee  all  the  privile^ 
of  esrHers.   But  thoogh  endence  of  a  cnatom  wen 
pMperly  admitted,  the  crostom,  as  proTed,  was  dearly 
illnal.  A  cnatom  to  detain  the  goods  of  a  person  de- 
poeUiDg  tliem  ontil  ia<iafaie8  an  made  whether  they 
btloiig  to  some  one  dse,  or  to  detain  the  goods  of  one 
pcnon  fbr  ratea  and  ofaaigea  dne  m  resp«e4  of  the  goods 
of  another  penon,  which  Is  the  custom  realW  vouched 
bm,  rtnc*  no  less  will  serve  the  paruooe  of  the  deftnd- 
ants,  is  Intofenble  and  void.  AeenmW,  then,  that  the 
defendnita  were  bound  by  the  tenbs  of  their  act  Uf  Psr- 
Uanient,  H  h  submitted,  ttai.  under  it,  they  had  no^ 
i^hl  to  detatu,  at  the  date  of  the  agreemeitt^  agahsf 
the  pUintiffs,  the  goods  of  the  vdoe  of  £770;.  the 
remedies  given  to  the  Company  by  the  act  of  Parliament 
are  eootained  In  the  117tn  aMtlon,  and  an  three.  In 
the  first  plM^  th^r  have  a  right  of  bringing  an  atitiori 
at  law  aMm-Uie  statafe  for  any  ratea  or  ehalges  i^hictt 
sn^y  he  d«tt  to  them  by  vMoe  of  ii  Secondly,  IFteteiri 
ot«lHU^fcata  beeonm  due  to  ffiem  lit  respect  of  gAoda, 
mme^  or  metehandise  landed  or  deporited  wlfhhi  the 
dock  premises,  they  may  detain  and  Mlsu^  gobd^ibat^ 
is^  those  goode  in  respect  of  iVhteh  the  rates  and  ehatgee 
an  due^nd  pay  themselves.  Thifdiy,  If  goods,  Mrare^ 
or  menhandlM,  which  have  been  landed  ol-  depotriUd 
witltia  tbe  dock  premlsM,  and  on  acc6unt  Of  #hic^  the 
owner  fase  incurred  mtes  and  cfiarges,  hari  been  nmoved 
before  those  rates  and  charges  were  MIy  paid,  th^n  th(j 
Company  may  take  and  dktmin  or  sell  any  goods  vi 
cfaattel»— that  is,  myv  other  goods  or  chattehi— of  thti 
owner  thereof;  that  is,  of  the  ov^er  of  tliostf  goo^  in 
rtapeat  of  which  the  iM«a  ave  due.  fin*  then  Is  no 
power  given  by  the  statute.  «Aet  the  remothl,  wtttidnt 
p^nnem,  of  goods  for  whion  ntcs  and  charges  ue  dne, 
to  take  and  oetidn  W  Ml,  for  those  payments,  other 
goods  on  the  dock  pnmises,  «fhfeb,  at  tbe  time  of  sodi 
talnng  or  detehtiob,  are  not  the  goods  <rf  the  owner  of 
thoM  formerly  removed.   Yet  eucfa  te  the  right  hen 
claimed,  sinee  the  ownenhlp  of  the  goods  detained  and 
sold  Was,  befon  the  date  of  the  unement,  changed  by 
ih«  bankruptov  and  tbe  operation'  ef  the  bmikitrpt 
la)iri,sndtiiey  had  become  the  property  of  the  assignees. 
Then  is  a  dmennce  In  the  terms  of  the  first  and  of  the 
sacond  branch  ef  the  1l7th  section.   Under  the  Ant 
the  Company  eeeme  entitled  t<>  detatn  and  esH  the  good* 
oa  tha  i«eiul8es|  for  wtiieU  ntcs  atkt  charges  an  d6^ 
whose  goads  eoever  they  may  be,  oi-  whatever  may  have 
been  the  change  of  ownenhipt  and  tihe  pl^ntlft  have 
aeCad  upon  tiiat  ittferoretanoB,  by  paying  the  ehargn 
dna  upon  tiu  goods  which  wen  on  the  premiaes  at  the 
date  (n  the  agiaemant*  Bo^  under  the  second  branchy  the 
defondniti^  idtho^tlitbayiiiB^  have  been  enti 


tain  and  dMMfai,  at  ttka  aid  ae9,  oUisr  goada  and 
chattris  than  those  in  nqnel  of  whleh  they  olahned 
nies  and  ohsms,  yet  wen  only  entisled  to  taks  or  da^ 
tain  good^  Wmdi,  vrtteii  they  wan  tdua,  weM  sUU  tiM 
goods  of  the  same  owner  m  was  indebted  in  respeek  of 
the  ffooA  pnvioaaly  msovad  Wltiiont  payment:  This 
may  M  thMghi  to  be  a  sMet  nading-of  the  statata; -hnft 
the  Court  will  lean  ta  •triotnen  agafaiH  a  ^eheml  Hen, 
attd  In  flivour  of  e^al  distiibntion  amo|^  cmdHom 
The  highest  way  tn  #faieli  tlM  ease  ean  he  stalsd  in  ^ 
vour  of  the  denndanlfl  Is,  t9  say  that  the  words  ef  tbs 
statute  an  nnbtguovs  \  bat.  If  tiey  are,  tha  alatnt*  nual 
be  Btrititly  oonstitted  aiaiiiat  the  Company,  akid  la  ftmnt 
of  the  pabHs.  {TH  BmiMim  cM  (hmamm  y, 
W%tk4i  £  B.  ft  AdoL  7SS 1  n/AMiiton  oM  bmmMh- 
t9h  AstfAoAy  CbMjMiQ'  r.  Bvmmi  t  Man.  ft  6.  999)^ 
It  may  be  said,  In  answer  «e  tdus  onakmaion  of  th* 
statute,  that  the  defoudawta  detained  the  gooda  befoi* 
the  bankrupt<7,  ahd  that  tlie  letten  Aew  timt  they  dM| 
but  it  is  submitted  that  tbs  bttsn  oont^n  no  widfeaee 
of  any  saeh  detentloit. 

Jfantfft,  (With  him  0eatkk\  foir  the  flefoadante.-^ 
The  CDmpany  had  a  general  ilea  on  the  wince  and 
sprits,  <tf  ue  vahis  of  5770/^  aad  wen  entilfed,  at  tha 
date  of  the  agreement  to  take  and  delahi  them,  aa 
against  the  blatntifl^tttaaaaigneee  of  Heay.  This  otae 
hae  be«n  argued  as  IT  the  pIdaitUb  had-rtehli  di»faat 
from  thtse  w  Reay.tbs  bankfUptj  b«t  that  U  not  aog* 
for  asalgtteM  of  a  bankrupt  eonte  to,  liable  to  all  tha 
clidms  and  all  the  equities  whtdi  would  bsve  been 

rd  uainst  the  bankvapt.  rj  CWimnseJ^  8 

ft  a  448).  If,  ther^fm,  tlia  baidcrupt  wtmU  hsW 
be^n  bound  either  the  custom  ok  the  abatnte^  so  are 
the  pUihtfffii.  }faw,  H  Is  saUv  ia  the  flitt  plae%  that 
no  «rvidem»  of  any  enstom  ousfat-to  have-  been  admit" 
ted;  arid,  seeondly,  thateisn  thongh  it  mighty  ynt  the 
cttstoM  hen  pnved  Was  Wtgal  and  Void.  Aa  to  the 
first,  it  Was  pmVed  thai  a  poiVanlar.  custom  eaJeted,  In 
the  pdrt  ofXobden,hpidiedbleto  pemons  canyingofl 
the  trailes  of  irhar&lgers  and  Wsnhdanmsa ;  If,  •ifaees^ 
fon,  th*  defmaanta  ave  ofthkk  -chHa-  af  tttdcn^-Oey 
had  a  right  to  tak»  tadvanlaga  of  that  siisteah  -  Bal- 
ik  is'SaM  that  they  vw^n  not  of  thai  el>»."tha<l  Um^ 
wen  tinly  #hat  mt»  m«  of  FariUmeat  haa  Mil 
that^  lihn  fhat'ft  ha^  no^  mida'  (Inm  wanhotimmte 
and  wftarAngen,  M  i^tfiery  anch  warehouMitieli'  and 
wh&Hlnkefeea  fm'pMtaloiMMnbii'ho  6any  ov11ioM 
trades  Ifa  Xt^k  ^rt'Uf  L(Mdoil j  ydt  tbe  1st  8Bd'7StU- 
Be<;fI(Mfc  bf  ttie  aeC  fex^wsslyglte  them  the  charaoten. 
of  whatl1ng«n  and  WaKheusetnc*,  ifrid  the  cases  «hleh' 
wen  fiUoted  s«are«Iy  suppoH  the  doebrfne  asserted^' 
It  !s  not  diiptt^ed,  that  aMordinr  tb  tim  ease  of  Anearf 
V.  .fiMni,  !f  a  i^w  stathte  enateli  newright  and  a  eoiu 
reapottdhig  remedy,  thai  remedy  mwt  ba  Mlowedapoil 
tmpeaehmeikt  of  the  Hght  \  fctttklaiHMrM  tfaatao  sdch 
do6t>lAe  appltto  hi  the  «w«  of  tfta  -cnaUoabyatatnte' 
of  MW  parUek  empoWewd  hy  the  vtatS[te-to  carry  on 
attdldtniid«*Hh^(-liftawnfIghtB«fldnmedisft-  la, 
the  cftM  of  n«  ^  A  i»Mu(iCbitojMiw  r.  Jtf^ 
not  said  thai  a  eoMpiuiy^«natad' by  athtata.' although' 
It  had  by  the  staVutfr  some  parttealar  ramedks,  eodld 
not  hate,  ih'addUien,  all'ibs^saal  Hdbta  and  vemoi 
dies  of  persons  holding  hmd  In  Ball  fn  Wahnpl^  and 
n«Inj(  it  for  partleulair  pUfposeer  bat  It  w«i  denied  that 
the  company  were'cnaled;  by  their  a«^  of  eucii  •  dasA- 
of  pereons.  The  some  Hnsftw  applies  to  all  Ui*othe#- 
cases  wlilt^  wen  ^doted  en  that  jiubt.  etxmx  9Mar4 
T.  OfttmK,  If  rtbthtag  had  appcanA  In  ibb  maent- 
oase  but  thi  cnailofl  cf  lha  Company  by  ttatatej  tha 
Mihedtea  apwstntad  by  that  fta«ot%'and  the  WUbgah 
ment  of  a  Hght  under  It,  tbe  eaae  of  hAnewrtf  t;  Ormm 
would  bate  Men  appUtrti^  ind  the  Compatay  mnld 
pnbably  have  beoa  etwtaea  tiM  nmedlca  amninted 
Inrthalr  aatt  hat  hatanwaustilddad  pcaof  ora«i»i 
«9I  df  ilglitH  dUMfBaTuiHii  il>  9f|l>wiii  «^ 
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all  traders  of  ^  certain  class  in  the  port  of  X^ndon,  and 
it  .waa  ahewn  tbat  the  'defendants  were  of  thai  cf^'.', 
But  then  It  Is  a6id,  that  the.  statute  contains  the  terms' 
of  a  hargaln  between  the  defendants  and  the  pqSlic, 
andfld  between  ihe'defeodanta. and  tUe  pluntms,  diid 
tbat  no  extrinap  terms  coi44  l^K^ly  he;  added  by;  iestl-; 
niotty  to  the  bargain.' ,  "iiip  answer.  I^,  that,  eveii  au^- , 
poring  tiie  Btatuta  to  pontaln  the  ^rrqi  tfi  a  written 
contract,  it.  dtd  not'contain  the  terliis  of  tha  contract^ 
whicli  the  defendants  were'ipajniainlng.at  Clie' trial, 
whic^i  was  another  contract.  wtiicH  ^lyid  .been  pubsti- 
tated^  by  cpnseiit  the  tlamtlfFs,  for  tli'at,  if  any,  ih 
the  act;  for  ;snch  was  the  impncation  to  be'  derived', 
f^m  'the  cti3tom'j  which  may  lie  said  to  hbve  arifieH 
ffdm  a  series  of  snbstttated  contracts  betweeoi  aU.^uabi 
persons  es  the  defendaiits,  ^d  all  per^ns  o|f  the  cla^' 
of  the  plairitilft  dealing  with'  them  the  port  of  Ion- 
deil,  ai^d  whlch,therefore.  might  wel^  'pfimt  facie,  bind 
tftv  puiDtifft.  But  then,  ^gain'^  It  v/Oa  objfectea,  iKai 
the  ctiBtoin,  as  proved,  was  illegal.  '  Tf  the  ohjfectioh 
be^'  tbftt  ttie  custom  was  of  a  general  Hen,  It  may  be; 
answer^  thns-rwould  it  hare /been  itTegal  in  a'coiti- 
ptnjx  such'as  this,  fo  say  to  aii  indtvidital,  ^  You  htive 
deposited  goods  irith  as,  on  which  rates  and .  charges 
a^  due,  an4  those  goods  ff-e  have,  beyond  all  doubt,  k' 
right  to  det^D  ;  you  Lave  also'^dcposited  btHer  goods' 
wnh  iwr;  yon  desire  to  have  t^he  fiVrt  delivettd  to  yon, 
without  pa^^iiieht  of  the  raf^  arid  cbarges  flii^  niioii' 
them— take  them,  on  condition  that  >ve  retain  the  otnehi, 
f(Hrtll(M  mtes  ana  charges  But  if  such  an  agreement 
wtn.Ao^  i]legBl,,neUlier  ia'a  custom  tbuH^^a  upon  tf' 
aoHtt  of  AucH.  It  iuay  be  true,  accorittng  to  Ifdldeniess: 
V.  Omwfn.  (7  B;'&*^C:'2W).  lliat  ■«iere'irf-n6  ^Snerai 
lint  fn  favour  6f  WhArfing^ra  at  eomihoti  laV,  and,  M- 
cording  to  JJaHt^y,  Bahdm>f^  Van.  G.  CSOJ  S 
C.  "B.  filO),  that  a  genVral  lien  ai  coiftni'on  Taw  txisis,' 
onlVih  'ierfiWweJU^inQ^rt'' caste;  bat  lifere  a  'general 
liin/M  the'bas^  ^iv-^Yigei?s  Ms  bee^^ 
wHhi&  ihe  ^Qrt  oT'Lohdon.  by  evidence  of  b'ctt^con, 
■^vhi(!h,  accordtn;^  to  Loth  tiiose  cases,  wu'i  ailiiiis^iljlc. 
Iti  T.rnkhart  v.  t'oopcr,  (3  BIiil'.  C.  'J'.)),  a  cubtnm  fur 
warchoii.icnicii  in  Loiuiim  to  liavo  a  gi-iirnii  lien  upon 
all  goods  lumsurl  in  tliuir  wai't'limi-os,  f'ji-  (ukI  in  the 
Homc  of  the  persons  by  wlioui  the  wartiliousemen  might 
be*irttfl6yfed;  for  1  " 

tbe'nfoiierty  ofifV 

de^&Iffed  "bjr  him  in  to  bWn  i^tiifi^.-v^hytWe^'hifpfi- 
perty  or  .not;  But  no' 'sut^h' gWiiem  'tustVila  is' nerti 
claimed  by  the  defeiidiuU,  altlibUgii  it  scemejl  to  bH 
imputed  to  t)iem.  TIu:re  \k  nothing,  theiS^  ^li  law:  i& 
has  been  provejl,  which  wouiTfl  liav^  preVbnt^d  th^ 
eatnblishmeiit,  by  evidence,  of  sucli  a  general  Hen  as 
is  liei-c  claimed,  as  between  the  defendants  and  the 
banliiujit ;  1ml,  If  not,  Builr-y  v.  Cuhcriocll  is  authovity 
to  alnj\v  that  the  same  eustcmi  Httachus  betwcci,!  the 
defendants  and .  the  assi^neca  of  Iteay.  .  But,  siip- 
p«Sinft"J.he'.defe(^dant3  were  Loiind  by  tTic  teinis  of 
thyir^kcr^Sif" Parliaments  they  were  sfill  ei^tiUcd  to 
detain  the^^od|9  in '  giiestioii.,  ,I('^|med''^ia''^e>iii^ 


detain  the  goods  in  qiiestwii.,  1(  se^med^  ijo  be  ^iltr 
gested,  thaf'thT,#or|"«'t8l'fe'^  ^>  piirtl£Shli'!for3t 
fn  the  seiontf  hM^wU'of^ihe  ^iftK  fecmrii'luit  'the' 
meaning  HJthiit,-'Hi  caSe  the  Compaiiy  aeMV.  *itli- 


out  paj(inettt,  goods 'upon  which  rates  ana '  cj^ir^^'s 
artf  ^e,  tW  piaj'  eitliet  talie  rind  det(iiyi— that'  fs, 
an  aci  wliicfl  shews  that  they  ititoud  to  delaSU— other 
goods  of  the  ?;uiie  person  which  are  within  Uieir  pve- 
miaes;  or  tluv  may  lako  and  ileUdn  or  .^cll — ;tbat  Ts, 
st.'iz(!  and  dclaiii  or  sell — any  othiir  goods  of  the  same 

1)erson,  tlioii;^li  Ihey  he  not  on  tlidr  preiiiiscs.  If  that 
le  the  correct  reading,  the  defcndanta  must  snccecd, 
even  under  the  words  of  tlie  statute;  for  the  letters 
■h^w'tbat  tlic  dLrcudoutLon  'the  ISth  Febril^'^,  h^o 
thrf;\.apriiptey,  did  atrwii|cK^hi*f^OBi 


rupt  thej)  on  tlieir  preijifues.  Tlie  diSedtj<{he 
chaugeL  ofbipperty  docs 'iol  arise.  "'  ■ 

-^ir  F.KeXtv,  In-repTyJ^TJie  letters'oaiyiiiMKfcf 
threat.tbi<^n,B^d  ion<i|tMlaM^ 

puticiiU^'fi^'th^'t^ 
uUenJb^^tI^y^yfy'4|l'H«>E£b^ 
^hruarv'  ahd  iiffip'tlfe'^iilc 
frGuld  detain  orhlb»r'Balffftat  be*f,(liei? 
^he  argument  before  suggestad-for  the  [daUtift,| 
fendants  were  not  entitled,  bv  the  secuid' 

the,  gpodaywchntliai'rioi' 
propSt^'i^  the'^Mftlllft^^ 
m^an  lit  cAni^d  ib'n^tblEi 
to^iootfs  *ifti*ad#'th  th 

rfo-y  biii^i  rtiyTtfiUt,  fifteHKi 

defeh^ai^  ^^i^'^^  left^JiW^hd 
d^tattt' frUd»'bF  W  pUi^tt^^hli 

eteirlier^:  'iV  haii 'bM,med' 
haw»  be^A'aArini^ffitV' 9i'ifln 
deftttda'ht8'8ild;tl»8r''&i' 
inenf  t0'.}ftl4  OM'jset'  Of 
a«^^  t9u%  o)i  anoth 
«a6itidtr'i^  UhVtlii^ 
g^ly4taftfr^d.  hs  B^««iSn^t! 
of  lie  TiMVof  LWfloik.  ;^ft 
pdrtteH  WeM'diiiUhfg^  ^fdijbA!^'^ 
of  PartitimeHt.';'  m'^Mc/^Stl 
M  u&  aft^we^%aa^telir 
k#  «|teMt>Mbafy\)«kl»i3^ 
kidij^^  u^  •ChVitiCtiUbHr' 
'  piHiy,  ifaertr' ij Vo''^ftnif  If' 


befcw'-tlfbWlk^fc^tfc^,^i^lfeS^n■Wl, 

goods  clniiurtl,  "\vitm'n  the  nteamn^  'if  the!l,lli|WJ 
of  ilie  (.■iMiii>iiny's  act.    The  leflers  S*«"'*'l2S 
bankrupt,  f  hat'^ood^  would  no  lancet  be 
eoi-dinj  to  his  tirdcr,  tinless  hi's  dett  Jra 
dnced  ;  and  the  goods  were  after^  ai^Js  ^e**™"- '•■^ 
of-ofiirtittn  thatibik'^tnc;\iiited  to'C^ 
tlietheanfnif  of  Ihy  stii'ttite,itUh(tti|'' " 
used  in  the  letters;  and  though  (r 
time,  in'the  ptfesewion  of  the  def^ndMi 
waiiit  Ukikspyifo  withm  the^iititttl 
tihU  ijart  #f  tliic  *ft3fe     fcu^if '•i''*?.^^  »a*- 
quMtioh'-ftAr^t'  dec'isitW  is  eritilflV *g. 
upoH  the  Biw<e*aU*tteV'*n*'lt'  is  dsdce  to  "FjJJ. 
^Bcifienlly  th^  filets' leadirie  to  the  conclusion  ww.. 
stated.    It  may,  however,  be  as  well  to  <*?'t''«£ 
117th  section  of  the  ntt,  in  the  foniier  pitflTft., 


Uils'.i 


the  117th  section  of  the  ntt,  in  the  foniier  pil 
authoriscfl  the  Collector  of  the Compttny.'ifi'^.I'lS 


payment  of  rates  or'  ren.,    , 

potf  <yr--<tt**^gtto<Is;  tha^ls,  th^.gwJiiu 
wMtrii-flie  'tbtfei-br  rtnt  unpaid  btfcanii/ dne., 

g(ft>dB"'1fliWpeA''tf  »r  Wiflo*&l"b5fo 
r  J.,    ..t    e   ^  Bf^j^eircolltctirtolittg;. 


nb' shall 


Logislalnn-  intunk-d  to  aofhbrise  the 
goods,  wlicrcver  found,  bcIotipDj  lo  tIie.oir|OTj 
goiidg  roiuoved  without  p:iyment  ^t'^Jf'ifJjJt 
yet  not  to  authorise  tlie_  cnforcir"  '^^  *™ 
against  (*6ods  of  the  same  'o^^lbrt  t 
sion  of 'the  Company.,  "VTo  do,  i^***^  ^nSuftii* 
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A  further  ([Ufstioii  was,  whi'tlier  evuleiice  to  provo 
A  general  licii  was  adiuissUile,  it  being  coiUtiiulud,  tluit 
tlie  Cumpaoy  were  pveciudcj  by  Ifieir,  atatutQ  from 
auj-  remi.'dy  for  tlic  recovery  of  their  fiues  ript  conferred 
tlificebjf»,  AVe  do  not,  tJjinK  it  necessary  to  deteriulae 
■'■  ffg^t,  >ejCau^e,w.e  ar|e«f.opibi,on,  with  the  d^feud- 


:i\  ■iii;i:jiJ 


^^iiftt*^^^}^9if^^  ^''^'^^  Wanob  and  the  ^teVabp!of 

'  Vf^fiftjmiff  isurroiaered  Copj/kolds  to  the  Use  of  his 
fj.ofciBiseS  theiH  to  Trust':cs  for  ^ixti/  Years,  on 
lif^  jtrustSy  su'iject  to  which  he  dcdsed  to  II.  for 
^  /e,.I{€Jiiuiruicr  to  his  first  Son  in  Tail,  with  Rc- 
m^i^ers  oecr,  with  a  Pronso  for  Cesser  of  the  J'crm. 
if^.^thc  \Death  of  the  Testator,  in  1013,  the  Tnistees 
.a4mitteci,  and  .a  I^m  was  paid:  thfi  Tmsif  of 

fp,  fictp,  7r^^yS*r^.  fmv^  wr«  «»- 

sell,  m  .yom»o}^M^^  ^nd.  dia^^jjfd 
Zimitationt  qf  il^<f  W%ll,,and  by  t^y  Sur- 
-J  them  tnadCi  aceardii^.tQ  j^e  Cutttm  vf^  the 
Nftjffir^  and  in  the  saine  -^fnnner  lu-if  th^xmre  the 
Cop_i/hold  Tenants  of  (Tie  same,  to  surrender  then  to  the 
I'ic  if  the  Purchaser^  h.is  Heirs  and  Atiigni.  No 
Estate  tens  giren  to  the  jteuj  Trustees  bj/  thf  Act:  it 
iontained  a  Clause  saving  the  Riohts  of  aU  Persons 
except.  iJio^e  interested  iDuler  the  Will.  The  new  Tms- 
teca.solfi  the  Copj/holds,  aud  tendered  a  Surrender  to 
tifl^fff^rrf,  ipliidi  was  refuted^  pn  Oroumb.  that 
&«g  must  U^ft^/M:  7^nai^,(^,,^,^Ianor  brfora 
^iK)ft''^i»'''t^^''^  o*""  "o'        jSstate  Tail  could 

^  fQthe  I^rd:~MeldJhar^f,^<^^  a9»iHn4«r  ^UiL 
3i^|-4  Jf  ill.  4,  0.  ii,  the  Te*fint/pr  l*f»  md  Mmoitt' 
actvian  in  Tail  might,  bu  Oua  Surrender,  bar  the 
Muiail.  aud  coiwcy  to  a  Purchaser^  and  thr^  had  al- 
imlubcea  admitted  bp  the  Operation  qf  the  AdmittMcc 
tV;(fle  original  Trustees,  the  Lord  the  Manor.  iea» 
m  prejudiced  by  the  private  Act  srtbstitutinn  the  new 
Trustees  as  Surrenderors,  in  Lieu  of  the  Tenant  for 
'  fc.^.mid  Jiemaiaidcrman  in  Tail,  and  was  tlicrefore 
to.aiccept  their  Surrender. 
^>tif-;ThB  writ  recitad  ithat  tli^  minor  of 
'""fe^^"  >'iftiP'M"^itiofrWi<J9(lMi,,3«*;»  .the 
P:  m  .fWTJ^"y?I*!0'hi  vfi^ft.Hpmeiwfti^anp  an  ancient 

^'^^^Mm^k^-.m  tsersdit«uneiitii,ipMMl-of  the 
jW^lpr*  ai»d  <,ii8tpi5^ipf7;)te»cment&  thereof,  dniwi^ad 
ami  deraisahle  hy  cepx  9f  i  t -roll,  accortiinj;  to  the 
™sw(n'of,  tlie  said  manor,  in  ft!e-6inu)le,0f,^henTise» 
»t'tl)e,wiU  of  tho  lords,  accordia;^  to  the.ciifftfm  of  the 
said  manor:  that  Wiiliairi  Harris,  Esq.,  at  the  time  of 
tlie  surrender' therc-in;if[er  iit  xt  iiH^iitioiied,  and  at  the 
^"V*,«f  ^le  making  of  liis  will,  was  sci>ed  in  his  de.- 
^fs.  as  of  fee,,  at  the  will  of  the  l(»rds  of  the  said 

W'-^^F'^'^'''^"'?!  '^"■''^'J'"  f*''  ^'"^  s*"^  manor,  of 

9^       jf*^'^  customary  tenemeots,  to  wit,  &c.i 
^'ft^'WiffMjift^i  ,^F^i3»-hcing,Bp,|Mi^„0|i,the, 

n  'H'tlftJ;  tl;ji^8ftjd, manor  of  Wcedon  Beck,  before  W. 
rroratl,  tl^^  jpng;the  flteward  of  the,iftid  manor,  sur- 


,  f?^J»,m,,opcn  court,  into  t>fi  Jj^fl^p  9? ,th?,ih>rd  of 
"le^^ia  manor,  the  said  c«stoinary,,t^piffit9)  to  eupli 
iisesashe  should  hy  Iiis  will  devise  or  appoint:  that 
'^n  iht  ^lUh  November,  lOli,  William  Harris  made  his 
and  thcreliy  gave  and  devised  the  said  cuKtomary 
M^ijients  unto  peoi-ge  John  Earl  Spencer,  Richard 
'  Jf'S^&M  Tyler  Smytli,  their  executors,  ad- 

s^Kirs,  and  assigns,  for  the  term  of  sixty  years 
1  we  day  of  th«  testator's  death,  without  impeach- 


ment of  waste,  upon  the  trusts  thereinafter  declorty^lii 
with  remainder  unto  and  to  the  use  of  William  Uarrisi 
the  younger,  the  third  sou  of  the  testator's  cousin,  Wil- 
liam Harris,  of  &c,,  one  of  the  .suia  .of  his  undo,... 
Thomaa  Harris,  deceased,  an^  tis^^^jdu^^^m^^irt^ 
out  impeachment  of  ^yastc,  wil]pk|8  Iip}j|talfQp..tai^w^ 
trustei's,  upon  trust  to  support  contingepf  retnaind^nUT 
■with  rLiiiaiiidar  to  the  first  son  of  the  pody  of  tl^^^j.)|j^) 
William  Harris  tliQ  younger,  in  tail  gen^I;,j^tj||^p|^, 
maind^r  unto  the  second^  tlurd,  fourth,aiid,  ev^^^£^f|^ 
son  of  the  body  of  the  said  William  Harris  the  younger,  > 
in  tail  geuural*  with  r«mainder  to  Michael  Harris,  tho 
fourth  son  of  tiie  testator's  second  cousin,  William  Har-, 
ria,  in  like  manner  as  to  AVilliani  Harris  the  youngprj  i 
with  the  ultimate  remainder  or  reversion  to  the  testa- 
tor'is  rictit  heirs  fur  ever;  and  as  to  the  term  of  sixty 
years,  the  trust  was  decided  to  be  for  the,  support,, 
maintenance,  and  e.^upa^'^^ipif  ttfl  saf^^WilJ^^  Jowrm  1 
and  the  other  tel^anta.,^,fe'^d^^^^^,^  xe^Sff^y-ttt 

that,  the  fpsWKW,  wriW6m  ,H^nM„  ^  ,oa  ,tt8 , 
February,,i8i3,  without  having  revoked  his  wil 
at  a  general  court  baron  and  customarv  court  of  .L 
lords  of  the  said  manor,  held  in  an,d  for  the  said  nffliQ^ft 
of  Weedon  Bflck,  on  the  26th  October,  1813,  it  ijfMf^ 
found  by  the  homage,  that  the  said  William  Harm, , 
the  testator,  being  late  one  of  tho  customarv  tenants  ot 
the  said  manor,  and  who  held,  to  him  and  Lis  heirs,  of  ■ 
the  lords  of  tlie  said  manor,  the  said  customary  tene-  . 
ments,  therein  described  as  follows,  &c.,  died  seised., 
thereof;  and  that  at  the  same  court  the  said  William  , 
Tyler  Smyth  was  admifited  tenant  Iq  the  said  coj^yhpld^ 

the  8«S(^£^  Spe^tf  ^d.^wha^  ^^F;;^,,^e,^inM^.j 

tl^e  8tu4,wUl,jtOrhoW  the  saijae  for  the  J^^rnL.pjT  f»3tfB^„ 
yoara  frora  %  %a4Ji  ft^L*^  iV^l**"*  Harris,  tho,:( 
,  testatoj-,  upon,  the  tiViSt^  ih  tlip  Ba,id|will  mentioned,  of., 
the  lords  of  the  said  manor,  according  to  the  custom  of  ,, 
the  .said  manor:  tha^.'the  said  William  Harris  tha ; 
younger,  onthe  lat  January,  a. i>.  1827, attained  the  age 
of  twenty-one  years,  and  that  tin.'  trusts  in  the  said  will  ; 
declared  conceriiingthesaid  term  of  sixty  years  wm  then 
■-alibfi^■(I :  that  by  an  act  of  Parliament,  (7  ^  B  Vict.  c. ; 
xxiv),  intituled  *' An  Act  for  enabling iT'ruste^a  to,  sell. f 
the  Estalj^s  deyi^d  by  anfil  pet  jJed;  to  the^D^  «}<.tf\e  Jlf ift,  ^ 

of  Wii%p>  ^^TJn§ytma  h^^mu  m^Jm  ^i^¥mi^b 

,  Piprchaw     ,0%  Wm»AM.0f^AM  h".  Iff  

.  anTpngjst  oitlM 

be  lawful  to  :  ... 
said  act  of  Parliament  named,  (and  which  «iid  Frederkk 
Spencer,  hcfore  and  at  the  time  of  the  request  therein-  , 
after  mentioned,  had  hecome,  and  was,  andnuw  is  the  . 
Ri;;lit  Hon.  Frederick  Eiiil  Spencer),  aud  the  Rev.  John 
Prideaux  I/i,u:hf  foot,  in  tlie  said  act  of  Parliament  also  j 
named,  aud  the  survivor  of  them,  ai)d  t^iejexcciit9ra,y,^,[  j 
a.hni.ii8trato«:9faijjt>l^^ 
and  was  by>l»e^ja  act  if  F^W 

,liw^  of  the  ipanof,  ,inpffluageei,,tenej;i^eDt5,  epttftf 
olosefi,  or  incloaed,  grounds,  lands,  and  otncr  her'edl,,  ^^^^ 
,  ments,  as  Veil  copy  hold  as  freehold,  particularly  ni«(^^''' 
tioned  and  comprised  in  the  schedule  to  that  act,  fo- 
"gether  with  ike,  for  the  best  price  or  prices,  in  money, 
that  couM,  at  the  tiniv  of  siR-h  salo  or  sales  respectively,.,, 
be  reasonably  obtained  for  t  lie  same ;  and  upon  payment  j 
into  the  hank,  in  manner  thei.eiiiafter,ni^ntiooetl,,P|f  t|}e,  ,^ 
lureliasc-iuoney  ^or  the  saoi^^prqmiii^ay.Qr  a^'y  j)a^  m^fl 
jnits  tliereof  respejfiivpiyi  wfaich  fd'^uja  l|»?iW,f^n,J^,ij 


par 
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!ntures  under  it 
Wal,  totai^e-^ 
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pjhold  hereditaments  m  to  be  sold*  with  their  appnr- 
ie Dance*,  to  the  parehaser  or  purchasers  thereof  reepeo- 
tirely*  and  his,  her,  or  their  heirs  and  aasigns,  or  in  Buoh 
other  manner  as  he,  she,  or  they  should  direct ;  and  to 
declare  that  the  copyhold  tenant  or  tenants  of  tjie  same 
Aremises  should  thenceforth  be  a  trustee  or  tmsteea  of 
the  legal  estate  of  the  same  premises  for  such  purchaser 
or  pOTchaMn,  his,  her,  or  their  heirs  and  asNgna,  or 
stherwisej  as  he^  she,  or  they  should  direct,  and  such 
.  tawmt  or  teawts  etuwld  be  such  trustee  or  trustees  ac- 
endlogly,  until  the  nine  premises  should  hare  been 
■uraoaered  to  tiie  use  of  the  purohaaen  thereof  re- 
qwciiToly,  aad  his,  her,  or  their  heb«  and  asairns,  or 
otharwise,  as  he,  dw,  or  they  should  ttt  that  behalf 
UmL  under  the  power  for  that  pnrpoea  thereinafter 
eontaiaed,  or  otherwise ;  and  with  power  for  the  trus- 
tass  or  trustee  for  the  time  being  authorised  to  make 
salsa  under  that  act,  by  any  surrender  or  lorrenders  to 
bo  by  them  or  him  made  into  the  hands  of  the  lord  or 
ladVf  lords  or  ladles  of  the  sud  manor  of  Weedon  Beck, 
or  ms,  her,  or  Uielr  steward,  or  hia  deputy,  according 
to  the  custom  of  the  said  manor,  and  in  the  same  man- 
ner aa  If  such  trustees  or  trustee  had  been  or  were  or 
was  the  oopyhold  tenants  or  tenant  of  the  tame,  to  sur- 
RndeV  tiw  eopyheld  hereditaments  so  to  be  sold,  with 
the  appurlenatwesf  to  the  use  of  the  purchaser  or  pur- 
«haaon  theraof  rei^eotiveiy,  and  hb,  her,  or  their  heirs 
and  uAgBk  or  otwrwise,  as  he,  she,  or  they  should  in 
tiut  bshatf  diredtf  andto  ha  holden  at  the  will  of  the 
Imd  or  lady  we  lorda  or  ladies  of  the  same  manor,  ac- 
ooraugto  the  osstom  thereof,  by  the  rents,  fines,  suits, 
«IkI  serricee  therefore  due,  and  of  right  accustomed ; 
aneh  premlsee,  when  so  bai^ined  and  sold  as  aforesaid, 
to  be  fkeed,  acquitted,  exonerated,  and  discharged  in 
equity,  and  when  surrendered,  to  oe  freed,  acquitted. 
«xona^Rted,  and  disohaiged  at  law,  of  and  from  all 
and  erary  the  uses  and  estates,  trusts,  linutations, 
Oha^^  powers,  prorisoes,  and  declarations  limited, 
declared,  or  contained  in  and  by  the  said  will  of  the 
said  WiiUam  Harris,  the  testator,  of  or  concerning 
won  premises,  and  of  and  from  any  cha^  or 
<balge%  &e. :  that  the  said  copyhold  and  customary 
tenements  thereinbefore  mentioned  were  and  are  com- 
prised in  the  schedule  to  the  said  act  of  Parliament 
snnexed:  that  afterwtfds,  and  in  puisuanee  of  and  ac- 
o»rdtnff  to  the  sdd  act  of  Parliament,  the  said  Frederick 
£arl  Sipencer,  bemg  the  same  Frederick  Sj^ncer  In  the 
aud  act  <^  Parliament  named,  and  the  said  Jolin  Pri- 
deanx  Lightfoot,  clerk,  almjnentioned  in  tha  said  act 
of  FarliameiiL  pnisuant  to  the  puwers  In  that  liehalf  in 
tiie  said  act  of  Parliament  contamed,  and  being  the  trus- 
tees bjr  the  ssid  act  of  Parliament  appointed  aa  aforesaid, 
did,  with  the  consent  in  writing  of  Uie  said  William  Har- 
ris the  yonnger,  sell  and  dispose  of,  by  private  contract, 
to  <me  luchflM  He witt,of  &e.,  the  stud  copyhold  and  cus- 
tomary tenements,  for  the  best  price  &c.,  and  that  the 
aaioe  were  conveyed  to  the  said  Richard  Hewit^  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  the 
miA  maoor.  at  the  will  of  the  lords  of  the  said  manor, 
and  hy  and  under  the  rents,  fines,  suits,  and  services 
therefore  due,  and  of  right  accustomed,  by  indenture  of 
bargfun  and  sale,  datra  the  29th  May,  1845 ;  and  by 
the  stud  indenture  the  said  Fredenck  Earl  Spencer 
and  John  Frideaux  Lightfoot  did  declare,  that  tue  co- 

grhoid  tenant  or  tenants  of  the  said  last-mentioned 
nementa  thereby  bargained  and  sold  should  thence- 
forth be  a  trustee  or  trustees  of  the  I^al  estate  of  the 
same  premises  for  the  said  Richard  Hewitt,  his  heirs 
and  asdgiu:  that  after  the  death  of  the  s^d  William 
HarriiL  oeecased,  and  after  the  said  admittance  of  the 
■UdWiniun  Tyler  Smyth  aa  joint  devisee  with  the 
_  said  Qaorn  John  Earl  Spencer  and  Richard  Harris 
as  ^oraaM,  and  after  the  said  sale  of  the  said  custo- 
mary tenements  aa  aforesaid,  and  after  the  payment  of 
Uia  1^  Bom  of  &c.,  and  after  the  making  and  execa- 


tion  of  the  said  indenture,  the  uli  Frederick  EuiSjn. 
oer  and  John  Prideanx  Lightfoot,  beiiig  ^e^ro^ 
a  surrender  to  be  b^  them  made  Into  the  hinditif  tbt 
said  lords  of  the  said  manor  of  Weedcm  fieck,KC(ai- 
ing  to  the  custom  of  the  said  manor,  to  saneiida  ik 
sbid  oopyhold  tenements  so  bargained  and  lold  m  iSait- 
said,  mth  their  appurtenances,  accordinz  to  tbeoulo 
of  the  said  manor,  to  the  use  of  the  said  mdud  fieviil, 
his  heirs  and  assigns  for  ever,  to  l>e  hoiden  it  the  vi 
of  the  lords  of  the  same  manor,  sccording  to  Ik  cbf 
torn  of  the  said  manor,  by  the  reata^  fiiia,-nilLii)d 
eervioee  therefore  due,  and  of  right  seeiutonMi  kn- 
tofore,  and  after  the  death  of  the  said  WilGa  SaA, 
deceased,  and  after  the  admittance  of  tiie  wd  WHliia 
Tyler  Smyth  as  joint  devisee  as  aforatud,  taitRa&e 
said  sale  of  the  nid  customary  tenements  uiTonHid, 
and  ^er  the  payment  of  the  a^d  aum  of  tu^  nri  ifki 
the  sale  of  the  said  customary  tenements,  lad  ifta 
the  execution  of  the  aaid  bargwn  and  aile,  to  vit, « 
the  22nd  May,  i..D.  1B46,  did  applv  to  and  wjoat  4e 
said  John  Greathead  Harris,  then  being  itevsri  of  tk 
B^d  manor,  to  accept  and  take  a  mrreader  to  be^ 
them  made  into  the  hands  of  Uie  lords  of  » 
manor,  by  the  acceptance  of  the  said  John  GatOm 
Harris,  as  such  steward  as  aforesaid,  acwtdMr  to  ft( 
custom  of  the  said  manor,  of  tb«  said  coojrMd  tw- 
meuta  so  bargained  and  sold  as  »fo"»»".j"J_'5 
appurtenanoes  according  to  the  custom  «  t« 
manor,  to  the  use  of  the  said  Richarf  Heiritt.  his  hm 
and  assigns  fbr  ever,  to  be  holden  at  the  will  of  Uk'"™ 
of  the  same  manor,  according  to  the  cmtom  of  the»i 
maoor,  by  tie  rents,  fines,  suits,  and  aerneei  Uimftn 
due.  and  of  right  accustomed;  and  thewdFndffltit 
Earl  Spencer  and  John  Prideaux  Lightfoot  wot  iSm 
ready  and  willing,  and  offered  to  make  ladiJiimndir 
as  aforesaid,  and  did  then  cause  a  due  and  PX1"2" 
der  thereof  to  be  prepared  accordmfiIj,  an3i.dtta^^^ 
der  and  offer  to  &e  said  John  Greathesd  flirra  ™J 
Bumndor.  duly  stamped  in  that  b^[. 

law.   The  writ  then  8tatedarefuBBltoti«>te"n^ 
the  lords  of  the  manor,  and  "wnianarf  »f«» 
andtakeasoirender&c.  Betum,  that  at  ttetme  ^ 
Ac,  as  in  the  said  writ  iinientioned,  the  aaidFreteKj 

Earl  Spencer  and  John  Prid«"*,%''^^ 
nor  haw  they  ever  been,  tenants  of  the  Hud 

tenements  in  the  said  writ  mentioned,  witti  «PP 

teaances,  in  the  said  manor :  and  that  the  wAJ^ 

Parliament,  which  in  the  said  writ  la  imrtlj  nJW  "J 

set  out,  was  and  is  a  privateact  of 

th«  loi^  of  the  said  manor  and  the  riewarf  o^a« 

manor  were  not,  nor  was  either  of  them,  t^T^f^ 

that  the  aaid  act  of  ParlUment,  by  "  «r"o3 

and  enactment  therein  contained,  "'^f 

moat  excellent  M^esty,  her  heiis  and  ^ 

to  ail  and  every  other  perwus  md  pe^^^^ 

Utlc  and  corporate,  hia  or  Ibdr  ^^^'^f^^ 

tors,  and  aamlnistratora,  other  than  and  t^^^ 

thi^in-mentioaed  WiUiam  Harris  the  r»"'«fj*'-^ 

such  estate,  right,  title,  interest, 

demand  whatsoever,  of,  in,  to,  or  ontof  J  "'^ 

ments  in  tiw  said  U  tnl  the 

tioned,  and  every  or  any  part  Uiem.f  "T^riSof 


or  been  entitled  to,  m  case  too  TrCMidmaBK. 
passed :  that,  according  to  the  ewtom  oftM"»  ^ 
the  lords  of  the  same  are  "T"  I  of  tlw 

the  admission  of  a  new  tenant  or  tenets " j 
copyhold  tenements  of  the  »>i'"'^**^' "Li/ohn 
permitting  the  said  Frederick  Earl  Svfff^  ^ 
Prideaux  Lightfoot  to  make  a  "."^^f/idei 
copyhold  tenements,  and  by  recemug  fflWi  w  ^ 
ftom  the  same  Frederick  Eari  Spenwr  ^ 
deauk  Ifightfoot  wiAout 
Spebcar  and  John  Prideaux  L^tfon  n™B 
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tenants  of  the  said  copyhold  tenements,  and  having  been 
admitted  as  such  tenants,  and  havini^  paid  the  dne  and 
customary  fine  on  such  admission,  the  lords  of  the  aud 
manor  would  he  deprived  of  a  fine  which  would  have 
become  justly  due  to  them  In  respeit  of  the  said  copy- 
hold tawmenis,  and  of  soeh  admurion  thereto:  that  at 
the  time  of  the  passing  of  the  said  act  of  Farliwent  m 
the  aud  writ  menUoned,  and  at  the  time  of  the  said 
Frederick  Eari  Spencer  and  the  said  John  Frideanx 
Lightfoot  making  the  said  application  and  request  in 
the  said  writ  mentioned  to  the  sMd  John  Greathead 
Harris,  so  then  being  steward  of  the  said  manor,  to  ac- 
cept and  take  a  surrender  to  be  by  them  made  Into  the 
hands  of  the  lord  of  the  said  manor,  by  the  acceptance 
of  the  sdd  John  Greathead  Harris,  as  such  steward  as 
afores^d,  according  to  the  custom  of  the  said  manor, 
of  the  said  copyhold  tenements  in  the  said  writ  men- 
tioned, with  their  appurtenances,  according  to  the  cus- 
tom of  the  said  manor,  to  the  use  of  the  said  Richard 
Bewitt,  his  heirs  and  aadgna  for  ever,  as  in  the  said  writ 
ia  mentioned,  the  edd  WuUam  Harru  the  younger  had 
male  Issue,  Tlx.  OllTor  Hay  Clement  Hams,  &c.,  then 
living';  and  the  s^d  Michael  Harris,  the  second  deviate 
for  Im  named  in  the  said  will,  was  then  living,  and  had 
issue  two  sons,  viz.  &c.,  who  also  were  then  living: 
and  that  at  the  time  of  the  passing  of  the  said  act,  and 
at  the  time  of  maldng  the  eaXi  application  for  the 
taking  of  the  said  surrender,  there  was  a  valid  and  ex- 
isting entail  of  the  aaii  copyhold  tenements,  with  divers 
remainders  over,  according  to  law  and  according  to  the 
custom  of  the  said  manor,  the  said  William  Harris  the 
younger  being  then  tenant  for  life  of  the  satd  copyhold 
tenements,  and  the  said  Oliver  Hay  Clement  Harris 
being  then  entitled  to  an  estate  in  tail  general  therein, 
expectant  on  the  death  of  the  said  William  Harris  the 
younger,  &o.;  that,  except  f>y  virtue  of  and  under  the 
said  act  of  Parliament,  to  which  tibey  were  not  parties 
or  privies  as  aforesaid,  and  which  OMitalhs  the  saving 
clause  and  enactment  aforeeud,  no  valid  or  eflfootual 
bargain  and  sale,  transfer,  or  conreyanoe  of  the  said 
copyhold  and  customaty  tenements  to  the  said  Richard 
Hewitt,  or  to  any  other  person,  to  hold  the  same  unto 
and  to  his  heirs  and  assigns  for  ever,  accordine  to  the 
custom  of  the  siUd  manor,  at  the  will  of  the  lords  of 
the  said  manor,  and  by  and  under  the  rents,  fines,  sults^ 
and  services  therefore  due,  and  of  right  accustomed, 
could,  at  the  times  aforesaid,  or  at  the  time  of  the  bar- 

!;aLn  and  sale  In  the  said  writ  mentioned,  have  been 
e^Dy  or  effeotiveljT  mad^  or  could  now  be  made^ 
without  firA  a  sunender  of  the  said  copyhold  and  cus- 
tomary tenements,  and  an  admission  or  the  surrenderee 
thereto  having  been  made  and  taken  place,  in  order  to 
lar  the  aforesaid  entail,  and  remaindeis  over,  and  the 
aforesaid  estates  in  tail,  to  which  the  said  Oliver  Hay 
Clement  Harris,  and  tne  other  persons  above  enume- 
rated, were  respectively  entitled  as  aforesaid  at  the 
times  aforesaid ;  that,  according  to  the  custom  of  the 
said  manor,  tlie  lords  of  the  said  manor  are  entitled  to 
receive  a  certain  reasonable  fine  on  any  such  surrender 
and  admission  as  aforesaid^  for  the  purpose  of  barring 
aoy  entail  and  estates  tail  in  any  of  the  customary 
copyholds  and  tenements  In  the-  said  manor  taking 
place;  that  no  snch  surrender  and  admission  of  and  to 
the  said  copyhold  tenements  and  hereditaments,  or  any 
part  of  them,  has  ever  ti&en  place,  nor  has  any  fine  in 
respect  of  the  same,  or  any  compensation  for  the  loss 
of  such  fine,  ever  been  paid  or  proffered  to  the  lords  of 
the  said  manor;  and  that,  by  accepting  and  receiving 
the  said  offered  surrender  of  and  from  the  said  Frede- 
rick Earl  Spencer  and  John  Frideaux  Lightfoot,  to 
tbe  use  of  the  said  Richard  Hewitt,  his  heirs  and  as- 
>igiia  for  ever,  without  any  such  surrender  and  admis- 
sion of  and  to  tlie  said  copyhold  tenements,  for  the 
parpose  of  barring  the  saia  entail  and  estates  tall  as 
*foteaud,  and  without  a  fine  having  been  paid  to  the 
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lords  of  the  said  manor  in  respect  thereof,  the  lord*  ot 
the  sdd  manor  would  be  deprived  of  a  fine  jutly  da* 
to  them ;  wherefim  &c.  Demurrer  and  joinder  therrfs, 
The  demurrer  was  ai^ed  in  Hilary  Term*  by 

Kanl^ke,  for  the  proMCVtor.— it  was  not  Becttwy 
that  the  trustoee.  who  bad  no  aetata  hot  van  m* 
pointed  under  eed.  1  of  atst.  7  &  8  Viet.  e.  xjdr,  fn  t&a 
pnrpoK  of  «de,  ihonld  he  admittedfhaftm  thty  oeuld 
sorrendn  the  copyhold  tanemantk  The  towiaeg  of  tb« 
term  of  dxty  veare  are  traanta  apon  the  loU,  wA  Uulr 
adminion  ia  {he  admiaaon  of  the  Tannrioner,  ThtM 
trustees  are  in  the  sane  dtnation  aa  saidgneM  ^  a 
bankrupt  or  insolvent,  who  are  not  bonnd  to  be  admit- 
ted to  copyhold  property  belonging  to  him.  (Scrirenffn 
Copyholds, 371—970,  3rd  ed.)  The  trustee*  having  no 
estate,  hut  a  power  only  nndwr  the  act,  the  lord  or  tkt 
manor  would  have  no  right  to  a  fine  \  and  thmftm 
Kct.  11^  saving  the  rights  of  tiu  lord,  has  no  efltek 
upon  this  case, 

Oreasjf,  contra.— Stat.  7  &  8  ^et.  c  xxir,  hainf  s 
private  act,  haa  no  mora  fiwna  tha»  8  mntnGt  b«tina» 
the  partiea,  and  therefore  cannot  aperate  to  pi^vtKoa 
the  lord.  (Dwarris  on  Statutes).  The  return  fmbba 
two  pointi :— First,  Lord  Spencer  and  LightfQOt  an 
strangers  to  the  lord,  and  he  is  not  bonnd  t«  take  ootiee 
of  tliem ;  and  the  Court  will  not  wnnpel  the  lord,  by 
mandamus,  to  aocept  a  rarrender  from  them^wHlioat 
their  being  fiiat  admitted  tenanta.  {Btg.  r.  Tkt  teA 
and  Steward  <if  tke  Mtmor  iff  J>itUitigMai»,  8  Adol.  ft 
Ell.  858;  Littledale  and  Fatte«>n,  J  J.,  in  Bm.  t.  PHt. 
10  Adol.  &  EU.  272 ;  3Jor.l028;  Vmmv.  ntOramd 
Junction  Canal  Company,  in  error,  4  ^  B.  468;  11  Jnr. 
429).  Secondly,  at  the  time  when  atat.  7  ft  8  Viet, 
c.  xxiv,  was  obtained,  ^re  was  an  existii»  entail  ( 
and  the  lords  of  the  manor  ar«  not  legally  boand  to 
accept  a  anrrepder  in  fi»^  which  it  a  laiigar  eatata  than 
the  parties  have,  without  the  exMi^  entail  bet^  ml 
off,  according  to  a  custom  of  the  manor,  by  a  nrmdary 
on  which  a  fine  would  be  payable.  It  is  only  whcm 
there  is  a  power  of  sale  not  coupled  with  an  fntarest, 
that  no  fine  is  payable.  (Holdtr  d.  Smfymrd  r,  Prtttm, 
2  Wils.  400).  In  none  of  the  caiea  In  1  Watldnt  on 
Copyholds,  c.  e,  Of  Admisnon,"  did  the  partiea  Intand 
to  pass  an  interest  greater  than  that  which  they  had ; 
nor  in  those  cases  did  the  Court  Interfm  by  manda- 
mus. In  I  Watklna  on  Copyholda,  Mfi,  ed.  18B6,  it  is 
sud,  "  But  when  we  aaaert  tnat  the  lord  Is  eoi«M^Ua 
to  admit  the  surrenderee,  it  must  be  undawMwd  with 
many  qudificationn.  Though  the  laM  ahall  not  be 
permitted  to  defeat  thp  'fght  M  tlia  Mrrendttor.  -wHh 
reject  to  the  nomination  of  his  raoceaor  In  ttw  te- 
nancy, yet,  on  the  other  band,  the  tenant  must  not  ba 
permitted  to  prejudice  the  vighU  of  the  lord.  Before 
the  tenant  can  compel  an  admlBBiein,  the  peraon  ap- 
pointed, and  the  estate  h*  ia  to  take,  must  be  such  bs 
the  surrenderor  would  be  warranted  In  appointing.*' 
[Patteson,  J.— Who  are  to  anrrander  to  tfaetmsteean 
The  tenant  for  lifo,  if  tha  lorda  of  the  manor  are  bound 
to  admit  them> 

Kanlahet  in  reply.— Tn  order  to  eanr  out  the  prtt^* 
slons  of  the  act,  there  must  be  a  surrender  by  the  tenant 
for  life  and  the  remainderman:  a  surrender  by  tha 
trustees  for  sixty  years  would  not  give  them  an  ertato 
enabling  them  to  asQ.  The  L^watnre  intended  to 
put  these  partiea  in  the  sfttna  position  av  if  a  pn^iev 
surrender  had  been  made  to  them,  and  they  vrere  al- 
ready on  the  roll.  It  the  saving  clause  is  extended  'to 
this  case,  it  would  render  the  act  nugatory,  because  idl 
ought  to  surrender.  The  object  of  the  act  was  to  enable 
the  sale  of  the  estate  during  the  tenancy  for  Iffe  and 
the  minority  of  the  remainderman.  These  trustees  are 
in  the  same  position  as  persons  soling  under  a  power. 


•  Jan.-  ir,  before  Lord  Denmaa,  €.  J.,  Patteeon,  Cob- 
ridge,  and  Erie,  J  J. 
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Whm  a  petton  ean  sheir  a  eokmnble  title  to  a  copy^ 
hold  ertate,  the  Conit  of  mng*s  Bench  will  grant  a 
mandamuB  to  oompel  the  lord  to  admit  htm/'  (Scriren 
on  Copyholds,  62S,  3rd  ed.)  Our.  adv.  vuU.  ■ 

Loid  DaniAir,  C.  3,,  now  deUvered  tiie  jadgment  of 
the  Coort.— The  fiwts  of  this  case  appear,  by  Uie  writ 
of  mandamtu  and  the  return,  to  be  as  follows: — Wil- 
liam Harris,  harinx  sarrendered  his  copyholds  to  the 
UN  of  his  will,  devised  them  to  trosteee  lor  sixty  years, 
on  eert^  trusts,  subiect  to  which  he  devised  to  another 
William  Harris  for  life,  remainder  to  his  first  son  in 
tail,  with  divers  remiUnderB  over,  with  a  provision  for 
cesser  of  the  term  on  the  trusts  thereof  bemg  satiified. 
On  the  death  of  the  testaton  the  tnutees  were  adnut> 
ted;  bnt  it  is  not  stated  whether  they  a  fall  fine  or 
not.  Thetnutetf thotermwereBatiened.  Longafter- 
wurds  a  private  act  of  Parliament  (7  &  8  Vict.  c.  xxiv) 
was  paaeed,  by.whitdi  it  was  enacted,  that  certain  new 
trustee^  thereiiuiame^,  might  sell  the  copyholds,  among 
other  estates,  frMd  aird  diaehai^  fo>m  the  limitations 
of  the  willy  with  power  for  them,  *^  by  any  snrrender 
orsnrrenders  to  bf  .by  them  or  him  made  into  the  hands 
of  the  lord  or  steward,  according  to  the  custom  of  the 
manor,  and  in  the  same  manner  as  if  such  trustees  or 
trustee  were  or  was  the  copyhold  tenants  or  tenant  of 
the  same,  to  surrender  the  copyhold  hereditaments  so  to 
1»  sold,  to  the  use  of  the  purchaser,  his  heirs  and  as- 
signs." No  estate  was  given  to  the  new  trustees  by 
this  act;  and  there  is  a  clause  saving  the  rights  of  ul 
persons,  except  those  interested  under  the  will.  The 
new  tnutees  have  sold  the  copyholds,  and  have  ten- 
dmd  a  farmal  surrender  to  tne  steward,  which  has 
■hwn  refused.  The  grounds  of  refusal  are,  in  substance, 
'^-'that  the  new  trustees  are  not  tenants  of  the  manor,  and 
must  themselves  be  admitted  before  they  can  surrender; 
that  the  estate  tful  is  not  baned,  which  can  only  be 
done  by  surrender  for  that  purpose,  on  which,  by  the 
custom  of  Uie  manor,  a  fine  would  im  due  to  the  lord ; 
and  that  the  lord  Is  no  party  to  the  private  act,  and  not 
bound  by  it. 

It  is  clear  that  the  admiarion  of  the  original  trustees 
<^»erated  as  an  admismon  of  the  tenant  for  lii«  and  the 
ranudndennan  in  t^ ;  indeed,  no  point  was  made  of  that 
sort  upon  the  atgument.  It  b  equally  dear,  that,  under 
the  provisions  of  the  act,  the  surrender  by  the  new 
trustees,  and  admittance  of  the  purchaser,  it  they  had 
takva.  place,  would  bar  the  entui  and  the  remsinders  in 
the  wilL  M^d^nstthe  parties  entitled  under  that  will. 

But  the  question  u.  whether  the  act  is  binding  on  the 
lord  to  accept  the  surrender.  For  the  lord,  it  is  con- 
tended, that  but  for  the  act  of  Parliament  two  sur- 
renders would  be  necessary,  and  two  admittances,  and 
of  course  two  fines — the  one  to  bar  the  entul,  the  other 
to  pass  the  estate  to  the  porohaser;  and  that  he,  being 
no  party  to  the  set,  is  not  bbnnd  to  accept  <me  surrender 
only,  and  lose  one  fine.  Now, 'the  custom  of  the  manor, 
as  set  forth  in  this  ntam,  by  no  means  shews  the  no- 
eesrityof  two  surrenders;  and  when  we  advert  to  the  pro* 
■virions  of  stat.  3  &  4  Will.  A,  c.  74,  ss.  15, 22. 40, 42,  fiO, 
and  62,  it  seems  clear  that  the  tenant  for  life  and  remain- 
derman in  t^l  might,  (independent  of  the  private  act), 
by  one  surrender,  hare  banvd  the  entul,  and  oonveyM 
to  the  purchaser,  and  that  only  one  fine  would,  in  such 
case,  ure  been  payable,  it  being  always  recollected 
that  the  tenant  for  life  and  remainderman  in  tail  had 
already  been  admitted  by  the  operaUon  of  the  admit- 
tance of  the  original  trustees.  A  form  of  such  surren- 
der is  given  in  2  Scriven  on  Copyholds,  App.j  43, 44; 
3rd  ed.,  together  with  the  admittance  of  the  purcitaser. 
This  being  so,  the  lord  of  the  manor  is  in  no  way.pre- 
judiced  by  the  private  act  sutwUtnting  the  new  trustees, 
OS  surrenderors,  in  lien  of  the  tenant  for  life  anfjre- 
mainderman  in  tail,  and  is.  In  our  opinion,  houW-  to 
accept  their  surrender;  and  a  peremptory  malidfaftis 
must  be  awarded.— /'•mesyjfofjr  mamUmnt, 


COmt  OF  COHHOir  pleas.— HicH.Tm. 

Hastkbs  e.  Babbro.— iVim.  8. 
PleadtM—PrmimtyHute—  FaHmee—Ihnrtfntmmr. 
A  PromMMrjf-mUiti  tUfoUmnng  Fvrm — 

**  Tirm  Month*  after  DaiU^  J  prmim  to  sw  to  wf 

own  Order  a«  Sum  of  eSL  XA.B." 
"  PaMabU  at  Meur$.  W.  if 
IiSoreed  "J.A.B.** 
iinota  Note  paj/abte  at  a  particular  Place. 
Quare,  if  Treoothiok  s.  Edwin  ( 1  Start.  469)  tr  Ler/ 
Assumprit  by  the  indorsee  agunst  the  maker  i  \ 
promisBO^-note,  payable  to  bearer.   Plea,  that  the  it- 
fendant  did  not  make  the  sud  note.   At  the  trial, 
before  Wilde,  C.  J.»  at  the  Sitthin  ibr  Middleaex  after 
last  Trinity  TeruK  it  appeared  that  the  vote  dadand 
npon  was  in  the  foUowing  fotm  :— 

"Three  months  after  date,  I  pnousa  to  pay  to  my 
own  order  the  sum  of  65i:  J.A.Bubro.*^ 

<*  ^ahle  at  Uessrs.  Walter  &  Pemberton's.'' 
And  on  the  back  was  writtoH- 

« J.  A.  Bahztto." 
It  was  contended,  on  behalf  of  the  defendant,  that,  m 
this  note  was  on  incomplete  instmmait  until  indorsed, 
the  words,  "  Payable  at  Messrs.  Walter  &  PembwtoaV 
which  might  otherwise  have  been  construed  to  bt 
merely  a  memorandam,  became  incorporated  into  tbe 
body  of  the  note,  it  being  necessary  to  read  all  ob  tie 
face  of  the  p^er  before  reading  what  waa  writtoi  ea 
the  back  ;  and  therefore  that  the  declaration  duoU 
have  described  it  as  a  note  payable  at  Messrs.  Wsltcr 
&  Pembwton's,  and  averred' presentmenU  Thcjnj 
retamed  a  verdict  for  the  plaintiff  for  the  fiill  amoaiit 
claimed,  and  leave  was  reserved  to  the  defendant  te 
move  to  enter  the  verdict  for  himself. 

Byletf  Serjt.,  (Nov.  8),  moved  for  a  rule  nia  aeeori- 
iugly.— It  is  admitted,  that  a  note  payable  to  a  man's 
own  order,  indorsed  in  blank,  is  a  note  payable  to 
bearer ;  but  preaentment  ought  to  have  been  proved  at 
Mcssre,  Walter  &  Pemberton^s.  {OOb  v.  Mather,  9 
BinK.214).  In  all  the  cases  where  the  direction  baa  been 
considered  a  mere  memorandam,  the  form  has  been, 
such  and  socb  a  place,"  omitUng  the  word  "payable. 
The  present,  therefore,  differs  from  thoee  cases.  An4 
fbrther,  for  the  reason  given  at  the  trial,  the  direobos 
was  incorporated  in  the  wAe,  wliieh  vraa,  therefore, 
wrongly  described  in  the  dedantion.  In  TYoeiakid  t. 
EdwSt  (1  SUrk.  409)  the  whole  of  the  note  deelu^ 
on  was  printed,  exc^t  Uie  uamA  of  the  parties  the 
sum,  and  the  date.  At  the  bottom  of  Ow  note  wm 
printed  the  words,  "  At  Barclay,  Tritlon,  &  Ca  s. 
I^rd  Ellenborough  held,  that  it  was  necessary  to  pw« 
a  ^ial  presentotent ;  that  the  partieolar  place  wae  Is 
be  conridered  as  part  of  the  note,  having  been  made  si 
the  same  time.*^  ITiWe.  C.J.— I  should  think  thrf 
decision,  if  correctly  reported,  was  very  qnestionaUe; 
bnt  the  point  could  never  have  oome  before  the  Conrt 
in  Banc,  because  a  special  presentment  wss  proved.] 

M4UIB,  J.— I  do  nbt  think  that  we  oan  grant  a  rata 
in  this  esse,  without  laying  a  trap  for  the  holden  of 
these  notes.  It  has  been  Mng  the  practice  to  eonsida 
directions  like  that  here  as  mere  memoranda;  and 
the  distinction  sought  to  be  drawn  between  the  words 
"at"  and  "payable  at"  cannot  be  sustained— *he  out 
is  short  for  the  other.  In  deciding  theee  notes  to  he 
notes  payable  to  bearer,  in  ord«r  to  render  them  ne- 

fotiable,  the  Courts  have  got  over  a  much  greater 
ifficulty  than  stands  in  our  wav  in  refosing  this  rale. 
Wilde,  C.  J.— I  think  it  would  be  very  dangerons 
to  introduce  nice  distinctions  in  these  easea ;  for  how  is 
an  indoreee  to  know  at  wliat  time  each  particular  part 
of  the  note  waa  written — whether  the  indorsement  »«• 
first  put  to  it,  or  the  words  "payable  air* 

WitLTAHS  and  TALFonui^  JJ.,  eoncamd.-^i^  re- 
fated,   
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